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COURT  RULES 


SUPREME  COURT  OF  COLORADO 


Adopted  on  tiie  2?d  Day  of  January,  1917 


1.  PRACTIOB  AND  PROOBDURB  IN  NISI 

pBnrs  COURTS 

1.  AcnoKs— How*  CoionNCED.  AcUons 
aball  be  contmenced  and  Bummons  Issued 
and  served  as  pioTlded  by  Oie  Code  of  CItII 
Procedure. 

2.  AIXBGATIOH0  IH  OUB  OOOKT,  rTC.— IN- 

c<«POftAnD  IN  Otheb  Counts  bt  Befjcb- 
EHCB,  BIO.  AllegatJons  appeerliig  In  any 
oontit,  defense  or  counterclaim  need  not  be 
repeated  but  may  be  incorpocated  in  other 
counts,  defenses  or  couiiterclaims  by  refer- 
ence. Any  written  Instrument  may  be  made 
a  part  <tf  a  pleadiiig  by  attacblng  It  tbereto 
as  an  exhibit 

8.  DocsxTiHG  Cause  Wbkn  Place  of 

tVlAL  IB  OOAlfflBD— FaXLUBB  TO  Do  So — 

Obdee  Tagatbd.  In  case  of  diange  of  place 
ut  trial  <a  an  actkm  tbe  party  at  whose  in- 
stance such  change  is  granted  shall  docket 
the  cause  In  the  court  to  whlc^  It  was  trans- 
ferred wUhln  fifteen  days  aStx  the  receipt 
02  the  record  by  tbe  dark  of  such  court. 
On  failure  to  do  so,  the  court  wdering  the 
diange,  on  motl(»i  ot  the  adverse  par^  and 
notice  to  opposite  eooaael.  with  pzoof  of 
such  failure,  shall  set  aside  tbe  order  of 
transfer  and  shall  thereupon  be  relnveeted 
with  full  jurlsdlcHon  ot  tito  cause  flor  all 
purposes,  except  where  the  change  was  or- 
dered on  account  of  the  dlsaoallflcation  of 
tbe  Judge,  In  which  Instance  a  competent 
judge  shall  be  secured  to  try  the  cause.  The 
party  at  whose  instance  the  place  of  trial 
was  changed  shall  not  be  permitted  to  apply 
for  another  change  upon  tbe  pame  ground. 

4.  Motion  to  Qttask  Pbocess  ob  Sbbvicb — 
Genebal  Appeakakcb— Exemftionb.  a  mo- 
tioa  to  quash  a  sunmions  or  scire  facias  or 
service  of  either  shall,  if  overruled,  be  deem- 
ed a  general  appearance  of  the  party  mat- 
ing such  motion.  This  rule  shall  not  apply 
where  the  moving  party  claims  exemption 
from  service  of  process,  nor  to  service  of 
process  on  minors  or  persons  Judicially  de- 
clared Incapable  of  conducting  their  ■  own 
affairs. 

5.  WBBN    DI8MX88AI.  ON    NoiT-SUZI  BaBS 

Ahoihbb  Action.  The  diamtisal  of  an  ac- 
tion  upon  the  ground  that  the  testimony 
does  not  establish  the  cause  of  action  in- 
volved, or  a  Judgment  ot  ntm-eoit  for  the 
same  reason.  Is  a  final  determination  of  the 
merits  of  such  action,  and  bars  a  new  action 
between  the  same  parties  or  their  privies 


on  the  same  cause  of  action,  unless  the  court 
shall  dismiss  or*  direct  judgmot  of  non-suU 
without  prejudice. 

6.  BxTBZAL  Mat  bs  Ldutbd  to  Spbcito) 
QuEsnoNB  OF  Fact.  Upcoi  a  motloa  for  a 
new  trial,  the  court  may,  In  Its  discretion, 
order  a  retrial  of  onesttons  ct  fbct  with  » 
spect  to  which  error  was  committed  without 
resubmission  of  those  concerning  whicih 
there  has  been  no  error. 

7.  Inbtbuotions  —  Objections  —  How 
Made — Review  Limited  to  Such  Objkc- 
Tions.  Counsel  shall  present  to  the  trial 
court,  at  or  prior  to  the  close  of  the  evi- 
dence, such  instructions  as  they  may  desire. 
The  court  shall  aCFord  respective  counsel  a 
reasonable  tlmte  and  opportunity  to  examine 
proposed  Instructions,  whether  requested,  or 
to  be  given  by  the  court  of  its  own  motion, 
and  to  prepare  and  present  specific  objections 
thereto  before  such  Instructions  are  given 
to  the  Jury.  On  motion  for  new  trial,  or  on 
review  by  the  supreme  court,  only  the 
grounds  so  spedfled  shall  be  considered. 

8.  MonoR  FOE  New  Tbial— Necessity  or 
— ^Exception.  The  party  claiming  error  In 
the  trial,  of  any  case  must,  unless  otherwise 
ordered  by  the  trial  court,  move  that  court 
for  a  new  trial,  and,  without  such  order, 
only  QuesUtms  presented  In  ancli  motlw 
will  be  considered  on  review. 

8.  Stay  or  Execution — ^Tbbus.  The  trial 
court  shall  stay  execution  until  the  expira- 
tion of  five  days  from  the  time  of  entry  of 
judgment,  and  upon  motion  within  said  five 
days,  or  within  the  Unfe  of  any  extension, 
may  grant  a  further  stay  pending  applica- 
tion to  the  Supreme  Court  for  a  superse- 
deas. Upon  granting  the  stay  of  five  days, 
or  any  further  stay,  the  trial  court  may 
prescribe  terms  or  require  security,  or  both. 
(See  rule  20.) 

10.  Tbial  Coubt  Recobd — Enlaboeuent 
OF.  The  record  In  the  trial  court  may  be 
enlarged  or  added  to  as  provided  in  the 
Code  of  Civil  Procedure.  (See  Code  of  Civil 
Procedure,  chapter  38,  Revised  Statutes  of 
190a) 

IL  Sbbtice  of  NoncB  of  Motion  bt 
Mail.  Service  of  notice  may  be  1^  mall 
as  prescribed  in  the  Code  of  Civil  Procedure, 
and  when  so  served  the  time  diall  be  In- 
creased above  that  to  be  given  vrlien  serr- 
Ice  Is  perswal,  one  day  for  every  <Hie  hun- 
dred and  twenty-flve  miles,  or  fraction 
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thereof,  between  tbe  place  of  depoelt  and 
the  place  of  address.  (See  chapter  37,  Code 
of  CItU  Procedure,  Revised  Statutes  of 
1808.) 

12.  CouKES  TO  Pbovidb  Rulx  fob  Dis- 
HissAi.  ov  AorroNS.  NleA  prtus  courts  shall 
by  rule  protide  for  the  dismissal  of  actions 
not  prosecuted  or  broo^t  to  trial  with  due 
dlllgoioe. 

13.  Tbial  Cofbts  —  Make  AnDmoNAL 
Hulks — Own  Pboceduee.  The  nlal  prlus 
courts  may  nmke  rules  to  gorem  their  own 
procedure,  not  InoMuMent  with  then  rules 
or  with  law. 

II.  PRACTICE    AND    PROCBDURB  IN 
THE  SUPREME  COURT 

14.  SXSBIORS  BN   BAKO  AND  IN  DeEABE- 

itSKzs.  The  Chief  Justice  may  conveue  the 
court  en  banc  at  any  time,  and  shall  do  so 
on  the  written  request  of  three  Associate 
Justices.  Subject  to  this  proTlslw,  or  u 
llndted  by  the  ConstltuUtm,  sessions  of  the 
court  In  departments  tot  the  purpose  of 
hearing  oral  arguments,  and  dedgnatlon  of 
the  Justices  to  hear  such  arguments,  shall 
be  under  the  direction  and  control  ct  the 
Chief  Justice.  In  case  of  his  absence  or  In- 
ability to  act,  such  duties  shall  devolve  up- 
on tbe  Justice  who  would  next  be  ^titled 
to  beccHue  Chief  Justice. 

15.  OOOBT— SVBCXAI.     TSSMS~NOTiaE  OT. 

Special  terms  of  court  may  be  held  at  any 
time  upon  an  order  signed  by  at  least  four 
of  the  Justices  of  the  court  and  filed  In  tbe 
office  of  the  clerk  at  least  fifteen  days  prior 
to  tbe  day  app(^ted  for  sndi  assembling  of 
the  court  The  iderk,  aa  receipt  cf  such  or- 
der, shall  forthwlfh  enter  the  same  at 
length  in  the  records  ot  the  court,  and  give 
notice  of  the  app(rfntment  of  such  spei^l 
term,  and  the  day  appointed  therefbr,  In  one 
or  more  newqtapers  pntdlahed  at  the  seat  of 
govenunoit. 

16.  Wbtt  of  EtoOB — LiHrrATion  Two 
Ykabs — ExcEpnoBt.  A  writ  of  error  shall 
not  be  brought  after  the  expiration  of  two 
j-ears  from  the  rendition  of  the  Judgment 
con^lalned  of;  but  when  a  person  thinking 
himself  aggrieved  by  any  Judgment  or  de- 
cree that  may  be  reviewed  In  the  Supreme 
Court,  shall  be  an  Infant,  non  compos  men- 
tis, or  Imprisoned  when  the  same  was  ren- 
dered, the  time  of  such  disability  shall  be 
excluded  from  the  computation  ot  the  said 
two  years. 

17.  Wbek  of  EBB0i^uraB8EDEA»— Fao- 
cKsa  ON  Wbiis  of  Ebbob.  Writs  of  smw 
shall  be  directed  to  the  clerk  or  keeper  of 
the  records  of  the  oourt  in  which  the  Judg- 
ment or  decree  complained  of  Is  entered, 
coDinAQding  him  to  certify  a  correct  tran- 
script of  tbe  record  to  this  court  In  any 
case  where  a  transcript  ot  the  recwd.  duly 


certified  to  be  full  and  complete,  or  an 
agreed  record  on  error,  has  been  filed  or 
may  be  hereafter  filed,  in  the  office  of  the 
clerk  of  this  court  before  the  lirauance  of 
a  writ  of  error.  It  shall  not  be  necessary,  ex- 
cept in  a  case  where  a  supersedeas  may  be 
allowed,  to  deliver  such  writ  to  the  clerk  of 
the  Inf^or  court;  but  tiie  same  may  be  filed 
In  the  office  of  the  derk  of  this  court  and 
such  transcript  or  agreed  record  so  jBled 
with  the  clerk  of  this  court  shall  be  taken 
and  considered  to  be  a  due  return  to  said 
writ  ct  errw.  In  capital  cases,  in  which  a 
writ  of  error  shall  issue  and  be  made  to 
operate  as  a  supersedeas  to  stay  the  execu- 
tion of  the  Judgment  of  the  trial  court  fts 
provided  by  statute,  BU<ii  writ  ot  error,  and 
also  the  scire  fttdas  to  hear  the  wrors  as- 
signed, diall  be  made  returnable  forthwith. 
When  a  writ  ot  mat  diall  Issue  In  a  case 
where  a  sopersedeas  has  hem  allowed  after 
tbe  filing  oC  tbe  record,  and  ediall  be  served 
on  Ihe  cIoA  ot  the  Inferior  court  be  diall 
return  upon  uld  writ  that  tbe  same  baa 
been  served  upon  him  and  that  it  appesiim  by 
the  eDd<»iiraiient  thereon  that  a  record  has 
beoi  filed  in  the  office  of  the  derfc  of  the  Su- 
preme Court 

18.  Smnioifs  no  Hsut  Eebobs— Sbbtiok 
AND  RrrcBN  TBMsaov — Appearance.  A 
scire  facias  or  siHnmoos  to  hear  errors  In 
civil  cases,  and  criminal  cases  not  capital, 
shall  require  the  defendant  in  error  to  ap- 
pear In  obedience  thereto  within  twenty 
days  after  service  thereof,  and  shall  be  re- 
turnable forty  days  after  the  issue  thereof. 
The  serviee  thereof,  when  by  puMlcatlon, 
shall  be  complete  inwn  the  espiratton  ot  the 
last  day  oC  such  publllBatlon.  (Bee  rule  32 
intm.) 

10.  Soibi  7acia^^Axxa8  ob  Plubibs  vat 
IBSUE.  If  a  Bdre  fa<das,  cx  summons  to 
hear  errors,  shall  not  be  served,  an  alias  or 
pluries  may  be  issued  without  an  orda  ot 
court  therefor. 

20.  Stat  of  Execution — Review  of.  If 
either  party  considers  his  rights  have  been, 
or  win  be,  prejudiced  by  any  ruling  or  order 
of  the  trial  court  in  respect  to  any  applica- 
tion for  a  stay  or  further  stay  of  execution 
under  rule  9,  he  may  docket  the  case  In  the 
Supreme  Court  on  error  by  filing  a  verified 
statement  setting  forth  the  nature  of  the 
cause  of  action,  tbe  Judgment,  rulings  and 
other  matters  complained  of,  from  which  it 
appears  the  trial  court  has  committed  error 
to  his  prejudice,  and  the  Supreme  Court 
may  order  a  stay  or  further  stay  of  execu- 
tion for  such  time  and  upon  such  terms  and 
conditions  as  It  may  determine;  and  may 
make  any  order  in  the  premises  necessary 
to  protect  the  rights  of  the  parties,  (flee 
rule  9  supra.) 

21.  SUEpBSEDBAS  —  AjPPUCATION       FOB  — 

Beoobd  Couflbtb.   No  supersedeas  will  be 
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granted  tmlees  tbe  recmd  upon  whidi  the 
appHcatlOD  is  made  be  complete  and  duly 
certiSed  by  the  clerk  of  the  court  below, 
with  asstgmnentB  of  error  appended  thereto, 
which  asBlgnments  most  be  supported  by  & 
sacdnct  printed  or  typewritten  brl^.  Conn- 
sel  for  plalntUf  in  error  shall  serve  upon 
defendant  in  error  or  hla  coanBol  a  notice 
of  such  application  and  copy  of  his  brief, 
who  may  within  ten  days  thereaftw  file  a 
brief  in  opposltlaa,  a  copy  of  which  shall  be 
served  upon  connsel  for  plalntifC  In  wror, 
who  may  reply  thereto  within  five  days. 
The  application  shall  then  stand  submitted. 
No  application  for  a  supersedeas  will  be 
considered  by  the  court,  or  by  any  Justice 
In  vacation,  unleaa  the  cause  shall  hare 
been  docketed. 

Upon  the  docketing  of  the  cause,  as  afore- 
said, the  sum  of  tea  dollars  shall  be  paid 
to  the  clerk,  and  upon  the  allowance  of  the 
writ,  or  upon  farther  prosecution  of  tbe 
cause,  an  additional  sum  of  ten  dollars  shall 
be  advanced  to  the  derk. 

22.  SUPEBSKDEAS — EFFECT    OF.      WfaCU  a 

writ  of  error  shall  be  made  a  supersedeas, 
the  derk  sball  endorse  upon  said  writ  the 
following  words:  "The  record  in  this  cause 
having  been  filed  In  ray  office,  with  an  or- 
der endorsed  thereon  that  the  writ  of  error 
herein  be  made  a  supersedeas  according  to 
law,  this  writ  of  error  is  therefore  made  a 
supersedeas,  and  shall  operate  accordingly;" 
which  endorsement  shall  be  signed  by  the 
clerk  of  this  court. 

23.  WATn  PuoitmBa— Pbockbdxros  on 
Bbtzew— AuoNMBNT  OF  pABinB.  Any  par- 
ty suing  ont  a  writ  of  error  to  review  the 
whole  or  any  part  of  a  decree  entered  In 
any  statutory  proceedings  adjudicating  wa- 
ter priorities  or  the  change  of  points  of  dl- 
reraion  thereof,  shall  file  In  this  court  a  pe- 
tition, as  plalntitr  in  error,  showing  the  pri- 
ority and  ditch  rights  claimed  by  such  par- 
ty, and  making  the  assignments  of  error  a 
part  of  the  petition  by  reference  only,  and 
naming  the  ditches,  reservoirs,  pipe  lines 
and  other  works,  and  the  owners  thereof 
who  may  be  adversely  affected  by  such  pro- 
ceedings in  this  court  as  defendants  in  er- 
ror, and  such  alignment  of  parties  in  this 
court  sball  be  according  to  such  petition, 
and  writ  of  error  issued  aceordlngly. 

24.  ExBcunoM — Becall  op.  Whenever 
execution  or  other  final  process  shall  be  is- 
sued upon  a  Judgment  at  law  or  decree  in 
eQuity,  and  the  record  of  such  Judgment  or 
decree  shall  be  removed  Into  this  court  by 
writ  of  error  operating  as  a  supersedeas, 
sndi  writ  of  error  may  be  served  upon  the 
officer  in  whose  hands  audi  ezecnUoif  may 
be,  and  thereupfm  aU  proceedings  undw 
such  execution  shall  be  discontinued,  and 
such  officer  sAiall  return  the  same  into  tbe 
coort  ttota  wbldi  -  it  was  issued, ,  toi^tber 


with  tbe  copy  of  tbe  writ  of  error  served  on 
him,  and  shall  set  forth  In  his  return  to 
such  execution  what,  if  anything,  he  hath 
done  in  obedience  to  tbe  command  thereto. 

Such  service  of  the  writ  of  error  and  su- 
persedeas may  be  made  by  delivering  to  the 
officer  having  such  final  process  for  execu- 
tion a  copy  of  such  writ  of  error  and  the 
endorsements  thereon,  with  the  certificate 
of  the  clerk  of  the  Supreme  Court,  or  of 
the  clerk  of  the  Inferior  court  to  whom  the 
same  Is  directed,  that  the  same  is  a  true 
and  perfect  copy  of  the  original  of  such 
writ  of  error  and  the  endorsements  thereoo. 

26.  Bond — ^Powbb  or  Attoenbt  Fiz^d— 
BzoBPnoN.  Whenever  a  t»nd  is  executed 
by  an  attorney  In  fact,  the  or^nal  power 
of  attorney  shall  be  filed  with  tbe  bond  In 
the  office  of  the  derk  <a  this  court,  unless  it 
tba.ll  amtear  that  tbe  power  of  attorney  con- 
tains other  powers  than  tbe  mere  power  to 
execute  the  b<»d  in  question;  in  which  case 
Uie  origiital  power  of  attorney  AbU  be  pre- 
sented  to  the  clerk,  and  a  true  copy  thereof 
filed,  oertlfled  1^  the  derk  to  be  a  true  copy 
of  the  orlgtnaL 

20.  Thanscbipt  of  Hecobd — BiLi.8  or 
ExcBPTioNs.  Clerks  of  Inferior  courts  In 
making  up  au  authenticated  copy  at  the 
record  In  dvll  cases  shall  certify  to  this 
court  so  nAich  of  the  record,  arranged  In 
chronological  order,  as  the  plaintiff  In  er- 
ror may,  by  pnedpe,  Indicate.  If  the  rec- 
ord, so  certified,  shall  be  Insuffldent,  it  shall 
be  perfected  at  his  cost ;  and,  If  unnecessa- 
rily voluminous,  tbe  cost  of  the  unnecessary 
parts  shall  be  taxed  against  blm.  Carbon 
copies  shall  not  be  used  In  preparing  the 
record.  Bills  of  axceptim  need  not  be  copied 
but  the  original  sent  op. 

2T.  HttOBD      OK     BKBOB — PABTIXS  VAT 

Aon.  The  pardes  to  an  actim,  after  final 
Judgment,  may  agree  npon  a  record  <m  er- 
ror, which,  when  certified  by  tbe  trial  court, 
together  with  the  assignment  at  errors, 
shall  be  certified  l^  tbe  clerk  to  tbe  Su- 
preme Court  as  the  record  on  error. 

28.  Transcript  op  Rkcobd— Additional— 
lAAVE  TO  File.  When  a  party  to  any  cause 
pending  In  this  court  asks  leave,  without 
au^estlng  a  diminution  of  record,  to  file  an 
additional  or  supplemental  transcript  of  the 
record,  he  shall  give  at  least  twenty-four 
hours'  notice  thereof  to  the  opposite  party. 
At  tbe  time  of  giving  sudi  notice  the  addi- 
tional or  supplemental  transcript  shall  be 
d^KWlted  with  the  derk  of  this  court  for 
tbe  Inspection  of  the  opposite  party.  Such 
motion  shall  be  submitted  under  rule  11,  su- 
pra, and.  If  leave  la  granted,  the  additional 
or  supplemental  transcript  may  be  filed  and 
considered  In  coamectioo  witta  the  wlglnal 
transcript. 

29.  RECoBb— BXNDXNO.  The  transcript  or 
agreed  record  shall  be  bound  In  halt  sbe^ 
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or  doth,  with  substantial  paper  sides,  thir- 
teen iDCheB  In  length  and  eU^t  and  one- 
quarter  Inches  In  width. 

30.  AsBiGNUENT  OF  Ebbobs.  PlalntUF  In 
error  shall  assign  errors  In  writing  at  the 
time  of  filing  the  record  and  each  error 
shall  be  separately  alleged  and  particularly 
specified;  Provided.  That  when  errors  are 
assigned  upon  exceptions  to  the  ruling  of  the 
court  In  the  admission  or  rejection  of  evi- 
dence, which  go  to  the  same  point,  It  shall 
be  sufficient  to  refer  to  the  folio  numbers  of 
the  record  when  such  rulings  and  exceptions 
appear  without  particularly  specifying  the 
evidence  admitted  or  rejected. 

When  the  error  allied  is  to  the  charge 
of  the  court,  the  part  of  the  charge  referred 
to  shall  be  quoted  totldem  verbis  In  the 
specifications;  Provided,  Where  the  <aiarge 
is  divided  Into  s^rate  paragraphs  or  in- 
structions, which  are  each  duly  numbered, 
and  error  is  assigned  as  to  one  or  nfore  en- 
tire paragraphs  or  Instructions,  it  shall  be 
sufficient  to  designate  the  part  of  the  charge 
referred  to  by  giving  the  number  prefixed  to 
each  paragraph  or  Instruction  so  assigned 
for  error. 

The  same  shall  be  signed  by  an  attorney 
of  the  court 

If  the  defendant  in  error  desires  to  as- 
sign cross-errors,  he  shall  do  so  at  the  time 
he  files  bis  brief,  as  hereinafter  provided; 
the  assignment  of  error  shall  be  In  writing 
and  signed  by  an  attorney  of  this  court 

31.  EbBOBS— FaILVBI      to  ASflXOET— Wkit 

DiBiussKD.  If  the  plaintiff  in  error  shall 
fail  to  assign  error,  the  writ  of  error  diall 
be  dismissed. 

82.  JoiKDBB  IN  E}bbob  Not  RsquiBXD — 
Piling  Bbief  Sufficient.  No  formal  join- 
der in  error  shall  be  required,  but  11  the  de- 
fendant in  error  shall  not  in  any  manner 
appear  within  the  time  allowed  for  filing 
brief  in  his  behalf,  the  cause  may  be  heard 
ex  parte  or  the  Judgment  or  decree  of  the 
court  below  may,  In  the  discretion  of  the 
court,  be  reversed  without  a  hearing.  (See 
rule  la) 

33.  DiscxraflxoN  Lncmn— Ebbobs  Stated. 
Counsel  will  be  craflned  to  a  dlscnsalMi  of 
the  evTon  stated,  hut  the  court  may,  in  its 
discretion,  notice  any  other  error  appearing 

of  record. 

31.  ABsnmACT  of  Rbcobd  —  OoNTsnts. 
Plaintiff  in  error  shall  within  sixty  days  aft- 
er the  return  day  file  with  the  clerk  fifteen 
I>rlnted  copies  of  an  abstract  of  the  record. 
Such  abstract  shall  contain  a  brief  state- 
ment of  the  contents  of  the  pleadings,  the 
Judgment,  the  assignments  of  errw  relied 
on,  and  such  other  parts  of  the  record  as 
may  be  essential;  but  when  for  a  proper  un- 
derstanding and  determination  of  the  ques- 
tions raised  it  may  be  necessary,  such  mat- 
ters may  be  stated  fully  or  in.  the  exact, 


words  of  the  record.  If  anything  necessary 

to  a  deterndnatlcHi  ct  the  case  Is  omitted  It 
may  be  supplied;  d^endant  In  error  may, 
within  the  time  allowed  him  for  his  brl«^ 
file  fifteen  coides  of  a  aa^emental  abstract, 
and  when  the  same  Is  essaiUal  to  a  pn^er ' 
understanding  of  the  case  the  cost  thereof 
shall  be  Purged  to  the  plaintiff  in  error; 
otherwise,  to  him.  The  abstract  shall  be  in- 
dexed and  Che  folio  numbers  of  Uia  record 
shown  m  the  margin  there<tf.  It  diall  bear, 
on  the  front  cover,  the  number  and  title  of 
the  case,  the  court  to  which  the  writ  of  er- 
r<»  lies  and  the  name  ot  the  trial  judgb 

85.  Abstracts  and  Briefs — How  Pbint- 
ED.  Abstracts  and  briefs  sball  be  printed 
on  blue,  white  wove,  antique  finish,  book  pa- 
per of  a  weight  the  basis  of  which  shall  be 
eighty  pounds  to  the  ream,  25x38  inches  in 
size.  They  shall  be  printed  on  pages  9^  by 
7^  incdies  when  trimmed,  in  small  pica  type, 
leaded,  face  of  type  page  22x40  ems  pica,  so 
printed  as  to  leave  an  inside  side  margin  of 
1^  inches,  and  an  outside  side  margin  of 
2%  inches,  and  a  bottom  margin  of  2  Inches. 
Extracts  and  qnotatlfms  must  be  in  the  san» 
type,  either  solid  or  Indented,  in  the  discre- 
tion of  counseL  Tbe  number  of  the  case  in 
this  court  must  be  printed  In  luse  fl^ures 
at  the  top  of  the  outside  cover. 

36.  Briefs— When  Filed— Service  on  Op- 
posite Pabit.  The  brief  of  plaintiff  In  er- 
ror shall  set  forth  the  propositions  to  be  ar- 
gued and  the  authorities  in  support  thereof, 
and  be  filed  within  forty  days  after  the  day 
fixed  by  rule  for  filing  the  abstract 

If  it  ^all  be  filed  In  compliance  with  this 
rule  tbe  defendant  In  error  shall  file  his 
brief  within  forty  days  after  the  expiration 
of  the  time  for  filing  the  brief  of  plaintiff 
in  error. 

Thirty  days  thereafter  shall  be  allowed 
for  the  reply  of  plaintiff  In  error. 

Fifteen  copies  of  every  brief  shall  be  filed 
and  two  copies  of  every  abstract  and  brief 
shall  be  served  upon  the  (^posing  party  or 
his  counsel,  if  appearance  shall  have  been 
entered.  Proof  of  such  service  shall  be  filed 
with  the  clerk. 

37.  Supflehental  Bbibts— linciTATioH  or 
Discuaston— When  Fiud.  Either  party 
may,  not  less  than  taa  days  prior  to  tlw  sab- 
mlsi^ni  of  a  cause  for  flnal  determination, 
file  a  supplemental  brief  and  the  opposite 
party  may,  within  Ave  days  thereafter,  file 
a  brief  In  answer  thereto.  Sudi  briefs  shall 
be  confined  solely  to  the  station  and  discus- 
sion of  new  authorities  up<m  the  propo6l< 
tfons  covered  In  the  original  briefs. 

38.  Abstract  or  Bbibf— Failube  to  File 
~£(Ffbct  of.  In  case  the  plaintiff  in  error 
shall  neglect  to  file  an  abstract  and  brief  as 
required,  or  either  of  them,  the  opposite  par- 
ty nfliy  proceed  ex  parte  or  the  court  may 
dismiss  tbe  writ  of  error  wifihout  notice^ 
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39i  Abbtbadxb  Am  •  Bum— Tm  tob 
Fiuira— SxtBRUD  «  Abbxmio.  No  sttiu- 
IftUon  or  motlop  ahall  eaqiend  the  (iteration 
of  the  rules,  but  for  food  oiiue  Bhown  the 
coort,  or  a  Justice  thereof  in  vacaUtHi,  may 
extend  or  abridge  the  time  for  filing  the  ab- 
stracts, briefs,  or  other  papers. 

40.  Casks  Cited— Title.  Voi^uHEAnD  Page 
GivsN.  In  dtlng  cases  from  pnbUsbed  re- 
ports, the  title  of  the  case  diall  be  given  as 
well  as  the  Tolnme  and  Initial  page  and  also 
the  page  whereon  the  matter  for  which  the 
cltntlon  Is  made  may  be  found.  If  a  case  la 
published  In  more  than  one  series  of  reports* 
the  citation  to  the  official  report  should  be 
given,  if  possible. 

41.  ObAZ.    AMUXBHT  —  WHBlf  AXXOWKD. 

Oral  argument  upon  final  hearing  nfay  be 
had  order  of  oonrt,  ma  spmite,  or  upom 
written  request  therefor  filed  with  the  clerk 
at  <Hr  before  the  flUng  of  the  first  brief  €t 
the  moving  party.  Due  notice  of  the  time 
set  for  the  argument  will  be  gtven  by  the 
deiic 

42.  Motions— How  Made— Bbiefs  Thekk- 
OR.  All  motions  shall  be  in  writing.  After 
appearance  the  opposite  party  shall  be  en- 
titled to  notice  of  motl<RUf  not  of  course. 

The  party  filing  any  suicii  motion  shall 
have  three  days  In  which  to  file  briefs  In 
support  thereof;  the  party  opposing  shall 
have  five  days  after  service  of  copy  upon 
him  to  answer,  and  three  days  shall  then  be 
allowed  after  like  service  for  reply.  The 
motion  shall  then  stand  submitted. 

All  saxh  briefs  may  be  typewrUten.  Cop- 
ies of  the  same  shall  be  served  upon  the 
posite  party  or  his  attorney. 

43.  Rbcobd  OB  Papbbs  tboh  Files— WrrH> 
dkawaij  or.  No  paper  shall  be  taken  from 
the  flies,  without  leave  of  court,  except  the 
record,  whlcAt  may  be  withdrawn  by  counsel 
for  fifteen  days  and  no  more^  fc^  the  purpose 
of  making  abstracts. 

Every  paper  taken  from  the  files,  by  leave 
of  court  or  otherwise,  must  be  retained  in 
the  custody  of  the  party  withdrawing  It  and 
must  not  be  in  any  manner  mutilated,  taken 
apart,  cut  or  maifced. 

44.  Bxhkabing — Applioation  fob— Whxr 
Fiuo.  Ai^Ucatlon  for  rdiearlng  shall  be 
by  petition,  dgned  by  counsel,  brlefiy  stating 
tb»  plt^ts '  wherein  it  is  allied  that  the 
court  has  erred.  Such  petition  shall  be  filed 
within  fifteen'  days  after  the  filing  of  the 
opinion.  Counsel  shall  present  with  each 
petltlm  a  brief  of  the  authorltieB  In  support 
thereot 

A  copy  of  sndi  petition  and  brief  shall  be 
served  upon  the  <^iposing  counsel  forttiwlth, 
who,  If  be  desires,  shall  have  ten  days  aft- 
er service  within  whidi  to  file  an  answer 
thereto,  and  petltltmer  five  days  fbr  reply. 
Such  petltifm  and .  btietB  shall  be  printed 


and  conform  to  the  rules  as  to  other  print- 
ed briefs. 

45.  Hbheabing — Fiuna  Fetttion  fob — 
Etfect  op.  The  filing  of  a  petition  for  a 
rehearing  abaXi  suspend  proceedings  under 
the  dedsltm  until  the  petition  is  disposed  of, 
unless  the  court  in  term  time,  or  one  of  the 
Justices  In  vacation,  shall  otherwise  order. 

46.  Beihttjtur  —  Wheh  Issued.  Upon 
the  denial  of  a  petition  for  rehearing,  or  it 
within  fifteen  days  after  final  Judgmait,  no 
such  petition  shall  have  been  flpied,  the  cderk 
shall,  except  In  an  original  prooeeding,  Issue 
remittitur  to  the  court  below. 

4T.  Pbuvteb's  Ito— Taxed  as  Oosrs.  The 
Clerk,  unless  otherwise  ordered,  shall  tax  as 
costs  a  printer's  fee  of  (Hie  dollar  per  page 
of  one  copy  of  any  abstract,  to  be  recovered 
by  the  party  famishing  the  same,  it  sue- 
oessfnl. 

(Also  see  26  Oolo.  967,  fi6  Paa  180.) 

48.  Gosis— Copies  of  Reoobds.  The  clerk 
shall  be  .entitled  to  receive  the  fees  allowed 
by  law  for  co&m  of  records  b^re  deliver- 
ing the  same,  exo^  In  criminal  cases  where 
the  deftodant  is  unable  to  pay  for  a  tran- 
scr^t  ot  the  record  and  sndi  court  shall 
have  ordered  tile  same  to  be  famished  with- 
out charge. 

4/d.  Costs— Olebicax,.  Bxcept  as  other- 
wise herein  lurovlded,  there  shall  be  paid  to 
the  desk  by  the  party  filing  any  suit  or  pro- 
ceeding, the  sum  of  twenty  dollars  ($20.00), 
which  shall  be  In  full  payment  ot  all  clerl- 
*cal  costs  of  such  party,  exc^t  for  copies  of 
papers.  The  opposite  party  upon  Altering 
his  appearance  shall  pay  the  sum  of  five  dol- 
lars ($5.00),  which  shall  be  in  full  of  his 
clerical  costs.  Said  pigments  shall  t>e  taxed 
and  recovered  as  costs. 

60.  BnaiAi.  ot  SpaaxnaD  Qusanons  of 
Faot.  On  rermtng  a  judgment,  the  conrt 
nhy  ordw  a  retrial  of  spedfled  questions  ol 
t&ct,  and  direct  that  t^iedflc  questions  of 
fact  stand  as  established  when  it  appears 
that  naltbot  party  to  the  action  will  be 
prejudiced      BUdt  order. 

BL  JuDGMENi^ArruatANOE  op— Without 
Wbitten  Opinion.  Whenever  a  writ  of  er- 
ror shall  be  dismissed  or  a  supersedeas  de- 
nied, this  court  may,  In  its  discretion,  affirm 
the  Judgment  of  the  court  below.  It  may 
also  affirm  any  judgment  without  filing  a 
written  (^nlon. 

52.  Copies  or  Opiition  E^nisiied  Coun- 
sel. In  all  cases  whfere  a  written  opinion 
is  handed  down,  the  derk  shall  mall  a  copy 
to  one  attorney  upon  each  side  of  the  case. 

S8.  Okcqinal  -  JoBisnxonosr— Wbitb— Ap- 
FiJUiATzoK  FOB— OoNTKHia.  In  auy  axvlica- 
tlcm  made  to  the  court  £or  a  writ  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari, 
injunction,  w  for  any  prwogatlve  wilt  to  be 
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inned  In  the  eierdae  of  iU  original  Juris- 
diction and  for  which  an  application  nflgbt 
have  been  lawfully  made  to  acme  other  court 
in  the  first  Instance,  the  petition  ahall,  in 
addition  to  the  matter  necessary  to  rapport 
mcb  application,  also  set  fmth  the  drcum- 
stances  which  render  it  necessary  or  proper 
that  the  writ  should  Issue  froitf  this  court, 
and  not  from  such  other  court. 

In  case  any  court,  justice,  or  other  officer, 
or  any  board  or  other  tribunal,  in  the  dls- 
diarge  of  duties  of  a  public  diaractw,  be 
named  in  the  application  as  respondent,  the 
petltlcm  shall  also  disclose  tiie  name  or 
names  at  the  real  party  or  parties,  If  any, 
in  interert,  or  whose  interest  wonld  be  Oir 
rectly  affected  1^  the  piooeedlngs;  and  la 
such  case  It  staail  be  the  duty  of  the  8:iq;iU- 
cant  obtaining  an  ordor  for  any  sodi  writ, 
to  serve,  or  cause  to  be  served,  uxxn  sudi 
party  or  parties  in  Interest  a  true  oo|iy  of 
the  potion  and  of  the  wrtt  Issued  thereon, 
in  like  manner  as  the  same  Is  required  to 
be  served  upon  the  .respondent  naoted  in  the 
application  and  proceedings,  and  to  produce 
and  file  In  the  office  of  the  clerk  of  tills  court 
the  like  evidence  of  such  service. 

III.  LIBBABY 

M.  The  lAerk  shall  file  with  the  Ubrartan 
of  the  Buprone  Court  library  a  complete  set 
of  the  printed  abstracts  of  record  and  twiefs 
filed  in  all  cases,  whldi  diall  be  suitably 
bound  in  volumes  unlfmn  in  size,  as  near 
as  practicable,  with  the  reports  of  this  court, 
which  shall  become  a  part  of  the  library 
court  The  cl«rk  shall  also  cause  one  set 
of  the  printed  brlefB  and  abstracts  to  be 
bound  for  the  files  of  this  court, 

56.  No  book  ^all  be  withdrawn  from  the 
library  of  this  court,  for  any  purpose,  ex- 
cept  by  order  of  court  in  open  session. 

oe.  silence  Is  required  in  the  library.  Km- 
ployees  shall  observe  and  enforce  this  rule. 

IV.  RULES  GOVERNING  ADMISSION  OF 
ATT0RNE7S  TO  THE  BAR 

57.  No  person  shall  be  admitted  to  prac- 
tice as  an  attorn^  or  connselor^t-law  upcm 
«vld«ice  that  he  hath  bem  admitted  to  tiie 
bar  ot  another  state  or  territ«y,  U  at  the 
time  of  his  admlsslffli  to  the  bar  of  sudb 
state  or  territcvy  be  was  a  dUaen  of  this 
state;  nor  shall  any  pwson  be.  penaltiwl  to 
practlae  law^ln  this  state  who  shall  not  first 
have  taken  and  subscribed  an  oath  that  he 
is  a  dttzen  of  the  United  States,  or  has  duly 
declared  his  Intenttqn  of  becoming  8u<^; 
that  he  will  commence  the  practice  of  law 
in  this  state  within  three  mmths  from  the 
date  Qiereot,  and  make  the  same  his  perma- 
nent and  UBual  occupation ;  that  he  has  nev- 
er beu  disbarred  by  any  court  of  record  In 
whidi  he  has  heretofwe  practiced,  and  that 
he  has  never  be«i  convicted  of  felony,  and 
whether  disbarment  proceedings  have  ever 


been  instttated  against  lifan,  and.  If  so,  the 
court  wherein  they  wm«  instituted. 

58.  A  Committee  of  Law  Examiners  Is 
hereby  constituted,  consisting  of  five  members 
of  the  bar  of  at  least  five  years*  standing, 
who  shall  be  appointed  from  time  to  time  by 
the  Supreme  Court,  eacii  of  whom  shall  hold 
office  as  a  member  of  such  eomidlttee  for  a 
term  of  five  years,  and  until  the  appotnt- 
ment  of  his  successor. 

69.  Any  person  who  has  been  admitted  to 
practice  as  an  attorney  and  counselor  In  the 
highest  court  of  law  of  another  state  or 
country  having  power  to  admit  to  practice, 
and  has  practiced  five  years  In  its  courts  of 
record,  may.  In  the  discretion  of  tile  Su- 
preme Court,  be  admitted  and  licensed  with- 
out an  examination:  Prorlded,  that  the  re- 
qnlreuimtB  for  admlsstra  in  said  state  or 
country  are  equal  to  those  in  this  stete. 

Said  proviso  Shall  not,  however,  apply  to 
a  person  who  has  been  admitted  to  practice 
as  an  attorn^  and  counselor  In  the  highest 
court  of  law  of  said  state  or  country  having 
power  to  admit  to  practice,  and  has  prac- 
ticed ten  years  in  its  courts  of  record. 

Such  person  shall  prove,  by  his  own  affi- 
davit or  otherwise,  if  required,  to  tiie  satis- 
faction of  the  Committee  of  Law  Examiners: 
That  he  is  a  citizen  of  the  United  States,  or 
has  declared  his  intention  ol  becoming  such; 
that  he  Is  twenty-one  years  of  age,  stating 
his  age;  that  he  Is  a  dtlzw  of  the  state,  stat- 
ing his  address,  and  stetlng  with  particu- 
larity the  ccnnmunlty  or  communities  in 
whldi  he  resided  and  practiced  covering  a 
period  of  five  years  next  preceding  the  date 
of  his  application. 

Such  person  shall  also  produce  a  certifi- 
cate of  recommendation  timn  one  of  the 
Judges  of  the  highest  court  of  law  of  such 
other  stete  or  country,  or  furnish  other  sat- 
isfactory evldrace  of  character  and  quali- 
fications. 

Such  affidavit  and  recommendation  or  evi- 
dence shall  be  presented  to  the  Committee 
of  Law  Examiners,  who  shall  pass  thereon, 
and,  if  satisfactory,  shall  give  to  the  appli- 
cant for  admission  a  certificate  of  recom- 
mendation for  admlsslcn  to  tbe  bar  of  this 
court,  and  said  committee  shall  be  entitled 
to  hold  said  application  for  the  period  of 
sixty  days  for  the  purpose  of  making  an  In- 
vestigation as  to'  the  character  and  qualifi- 
cations of  the  applicant. 

60.  All  other  persons  may  be  admitted 
and  llcKised  upon  producing  and  filing  witii 
tiie  court  tiie  certificate  oi  tbs  Committee  of 
Law  Examiners  that  the  applicant  has  satls- 
flactorily  passed  the  eianilnatlMi  prescribed 
by  these  rules,  and  taaa  compiled  with  thdr 
provisions,  and  Is  a  person  of  good  moral 
character. 

6L  To  enUUe  an  applicant  to  an  exanrtua- 
tion  as  an  attorney  and  counselor,  he  must 


Digitized  by 


OOUBT 


xiii 


prove;  1^  Ms  own  aflaoavlt,  and  otberwlse, 
U  required,  to  tbe  satisfactloD  of  the  Com- 
mittee of  Law  Examiners: 

(a)  Tbat  he  is  a  cltlsen  of  the  United 
States,  or  baa  duly  declared  bis  Intention  of 
becoming  such;  twenty>one  years  ot  age, 
statlfag  bis  age ;  and  a  resident  of  the  state, 
stating  bla  address;  and  that  be  has  not 
been  examined  for  admission  to  practice, 
and  been  refused  admission  and  license, 
within  six  months  immediately  ptiecedlng, 
and  has  during  said  tlnfe  diligently  protiecut- 
ed  the  study  of  law,  and  that  at  tbe  ban- 
ning of  his  study  of  the  law  be  bad  the 
scholastic  qualifications  herein  required. 

(b)  That  he  has  studied  law  in  the  manner 
and  according  to  the  conditions  berelnafter 
prescribed  for  a  period  of  three  years,  and 
that  he  is  tbe  same  petson  mentioned  in  bis 
preliminary  papers ;  except  that  persons  who 
have  been  admitted  as  attorneys  in  the 
highest  court  of  another  state  or  country 
baring  Jurlsdtctioa  to  license  attorneys,  and 
have  remained  therein  as  practicing  attor- 
neys for  at  least  two  years,  may  be  admitted 
to  sndi  examination  stter  a  period  of  law 
study  ctf  (ne  Tear  wttbln  this  state. 

62.  Antllcants  for  examination  shall  be 
deemed  to  have  studied  law,  within  the 
meaning  of  these  rules,  (mly  when  they  have 
complied  with  the  following  terms  and  con- 
ditions, viz.: 

(a)  The  provldons  for  requisite  periods  of 
study  must  be  tnlflUed,  after  the  age  of 
eighteen  years,  by  serving  In  this  state  a 
regular  clerhsfalp  In  the  office  of  an  attorney 
of  the  Supreme  Court  who  is  a  Judge  of  a 
court  of  record  or  In  the  active  practice  of 
the  law  In  this  state,  or  by  attending  an  in- 
corporated law  school,  or  a  law  Bchoc4  con- 
nected with  an  incorpwated  college  or  uni- 
versity, whose  standing  sball  be  approved  by 
the  ccnnmlttee,  organized  with  coiirpeWnt  lu- 
Btmctors  and  professors,  in  which  instruc- 
tion Is  regularly  given,  or  by  pursolhg  sacb 
course  of  study.  In  part  by  attendance  at 
such  law  school,  and  In  part  by  serving  such 
clerkship. 

(b)  Tbe  one  year  of  law  study  prescribed 
by  subdivision  b,  rule  61,  for  applicants  who 
have  been  admitted  to  the  bar  of  another 
state  or  country,  shall  be  pursued  after  said 
practice  for  the  p^od  of  two  years  in  said 
state  or  country  has  bem  completed. 

(c)  Applicants  who  are  not  members  of  the 
bar,  as  above  prescribed,  shall  satisfy  said 
committee  that  they  graduated  from  a  high 
school  or  preparatory  8Chool  whose  standing 
shall  be  approved  by  the  committee,  or  were 
admitted  as  regular  students  to  some  college 
or  nniversity,  approved  aa  aforesaid,  or,  be- 
fore entering  upon  said  clerkship  or  attend- 
ance at  a  law  school,  tb^  passed  an  exam- 
ination  beft>re  the  State  Superintendent  of 
Public  Instmctton  In  the  following  subjects: 
EntfUsh  literature,  civil  goremment,  algebra 


to  quadratic  equations,  plane  gewnetry,  gsn- 
eral  history,  history  of  England,  blstory  of 
tbe  United  States;  and  the  written  answers 
to  tbe  questions  in  the  above  named  subjects 
shall  be  examined  as  to  qwlUng,  grammar, 
composition,  and  rhetoric.  Tbe  said  exam- 
ination shall  be  wmducted  in  connection  with 
tbe  regular  county  examinations  of  teachers. 

Attendance  at  a  law  school  during  a 
school  year  of  not  less  than  eight  months  In 
tbe  year  shall  be  deenred  a  year's  attend- 
ance under  this  rule;  and,  In  computing  the 
period  of  clerkship,  a  vacation  actually  tak- 
en, not  exceeding  three  months  in  each  year, 
slmll  be  allowed  as  part  of  such  year. 

It  ^all  be  the  duty  of  attorneys  with 
whom  a  cl^ksblp  ^all  be  commenced  to  file 
a  certificate  ot  tbe  same -  in  the  office  of  the 
detlc  of  the  Supreme  Court,  whldi  certifi- 
cate Aall  in  each  eese  state  the  date  of  the 
be^nnlDE  of  the  period  of  clerkship,  and 
such  period  sball  be  deenM  to  commence  at 
tbe  time  of  sudi  filing,  and  flSiall  be  comput- 
ed by  the  calendar  year. 

(S3.  Tbe  Committee  of  Law  Examiners,  be- 
fore admitting  an  applicant  to  an  examina- 
tion, shall  require  proof  that  the  preliminary 
conditions  prescribed  by  these  rules  have 
been  fulfilled;  which  proof  shall  be  as  fol- 
lows, viz.: 

(a)  Tbat  he  has  been  admitted  to  the  bar 
of  another  state  or  country,  by  the  produc- 
tion of  his  license  or  certificate  executed  by 
tbe  printer  autluHitles,  and  that  he  lenudued 
therein  as  a  practicing  attorney  for  at  least 
two  years,  by  tbe  applicant's  affidavit  stat- 
ing where  he  rertded  durliv  said  time. 

(b)  That  be  bas  swred,  after  attaining 
the  age  of  elghteoi  years,  a  regular  clerkship 
In  the  office  of  an  attorney  the  Supreme 
Court  who  is  a  Judge  of  a  court  of  record  or 
lu  tbe  active  practice  of  the  law  In  this 
state,  by  filing  with  tbe  committee  a  cer tided 
copy  of  tbe  certificate  of  clerkship  as  filed 
In  tbe  fMce  of  tbe  clerk  of  tbe  Supreme 
Court,  and  filing  an  affidavit  of  the  attorney 
with  whom  such  clerkship  was  served  show- 
ing the  actual  service  of  such  clerkship,  the 
continuance  and  end  thereof,  and  tbat  not 
more  than  three  months'  vacation  was  taken 
In  any  one  year. 

(c)  The  time  of  study  allowed  In  a  law 
school  must  be  proved  by  the  certificate  of 
tbe  dead  or  secretary  of  the  faculty  under 
whose  Instruction  the  person  has  studied, 
under  tbe  seal  of  the  school,  if  such  there 
be,  in  addition  to  tbe  affidavit  of  the  appli- 
cant, which  must  also  state  the  age  at  which 
the  applicant  began  bis  attendance  at  such 
law  jschool ;  which  pro<tf  most  be  satisfac- 
tory to  the  committee  of  examiners. 

(d)  The  fact  of  graduation  from  a  univer- 
sity, college,  high  school,  or  pr^ratory 
school,  or  of  admia^n  to  a  college  or  nni- 
vendt}',  may  be  proved  by  a  diploma  or  oer- 
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tlflcate  signed  hy  some  officer  or  Instractor 
of  the  school,  college,  or  unlTerslty. 

(e)  Tbfe  fact  of  having  passed  the  exam- 
inatlcoi  before  the  Superintendent  of  Public 
Instruction  may  be  proved  by  the  certificate 
of  that  officer. 

(f)  That  the  applicant  is  of  good  nforal 
character,  by  the  certificate  of  the  attorney 
with  whom  he  has  passed  his  clerkship,  or  of 
scone  attorney  In  the  town  or  dty  where  he 
reddes;  but  such  certificate  shall  not  be  con- 
clusive, and  the  committee  may  make  far- 
ther examination  and  Inquiry. 

(g)  When  It  satisfactorily  appears  that 
any  diploma,  affidavit,  or  certificate  required 
to  he  produced  has  been  lost  or  destroyed, 
without  the  fault  of  the  applicant,  or  has 
been  unjustly  refused  or  withheld,  or,  by 
the  death  or  absence  of  the  person  or  officer 
who  should  have  made  it,  cannot  be  obtain- 
ed, the  Comnflttee  of  Law  Examiners  may 
accept  such  other  proof  of  the  requisite  facts 
as  they  ouiy  deem  snffideat 

64.  As  soon  as  possible  after  each  ezam- 
inatlon,  the  committee  shall  fumlah  to  the 
clerk  of  the  Supreme  Court  the  names  and 
addresses  of  all  per8<m8  taldng  the  examina- 
tion. Tixe  clerk  shall  Immediately  post  said 
names  and  addresses  in  a  conspicuoas  place 
in  Mb  offlro.  and  keep  them  so  posted  for  a 
period  of  thirty  d&ya.  The  clerk  shall  also 
fumi^  said  names  and  addresses  to  such 
new^upers  as  desire  to  publish  them.  Any 
lierson  may  during  said  period  send  to  the 
committee  any  Information  Indicating  that 
the  applicant  Is  not  of  good  moral  (diarac- 
ter,  and  if  they  are  satisfied  that  the  claim 
is  true,  they  shall  refuse  to  certify  the 
name  of  the  applicant  to  the  Supreme  Court 
Such  informati<m  shall  be  deemed  to  be  con- 
fidential. Otherwise,  and  if  he  shall  pass 
the  examination  herein  provided  for,  his 
naoie  shall  be  so  certified,  and  thereupon  li- 
cense will  be  Issued. 

60.  Hie  Committee  at  Law  Bxamlners 
shall  bold  two  examinations  In  each  year. 
Such  examinations  shall  be  held  in  the 
months  of  Jnne  and  December  at  the  Su- 
preme Court  In  the  Capitol  Building  at  Den- 
ver, Colorado.  It  shall  also  be  the  duty  of 
the  committee  to  pass  npaa  ttie  quallfica- 
tl(HU  of  applicants  presoitlng  th^aelTM  un- 
der tiie  provisions  of  Eule  69,  either  at  spe- 
dal  meetings  called  by  the  chairman  of  the 
committee,  when  such  applications  may  be 
presented,  or  individual  rerammendatlon 
evidenced  by  a  certificate  signed  by  the  memF- 
of  the  committee  or  the  majority 
tbereot 

y.  CONTT!!STEn>  ELECTIONS. 

66.  Any  Qualified  Sector  wishing  to  con- 
test the  election  of  any  person  to  the  office 
of  presidential  elector,  supreme,  district,  or 
county  Judge,  shall,  within  thirty  days  after 
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the  canvass  of  the  State  Board  of  Can- 
vassers,  In  case  of  a  presidential  elector,  su- 
preme, or  district  judge,  file  in  the  office  of 
the  Secretary  ot  State  a  written  statement 
of  fats  Intention  to  contest;  and  where  the 
contest  is  for  the  office  of  county  Judge,  such 
statement  shall  be  filed  in  the  office  of  the 
county  clerk  ot  the  county  In  which  the  per- 
son whose  election  to  the  office  of  county 
Judge  is  contested,  resides,  within  thirty 
days  after  the  canvass  by  the  county  board 
ot  canTassera,  which  statement  shall  set 
forth; 

First— The  name  of  the  contestor. 

Second — The  name  of  the  contestee. 

Third— T^e  office. 

Fourth — The  time  of  the  electkm. 

Fifth— rae  particular  cause  of  contest 

Ttie  statement  shaU  be  verified  by  the  affl- 
davit  of  the  contesting  party  that  the  caus- 
es set  forth  are  true,  as  he  verily  believes. 

07.  It  shall  be  the  doty  ct  the  Secretary  of 
State  and  the  count?  clerk  to  safely  keep 
and  preserve  all  such  statementa  in  their 
ceq»ectlTe  offices. 

68.  If  the  contest  Is  to  be  further  prose- 
cuted, ttie  contestor,  or  some  aoe  In  Ids  be* 
half,  or  in  behalf  of  the  person  tor  whose 
benefit  the  contest  Is  mad^  shall,  within 
thirty  days  after  the  filing  of  snch  state- 
ment of  contest,  file  in  the  office  of  the  clerk 
of  the  Supreme  Court,  tf  the  a>ntest  relates 
to  a  presidential  elector  or  supreme  Judge, 
or  In  the  office  of  the  cleik  of  the  IHstrlct 
Court  in  the  proper  connty  of  the  Judicial 
district.  If  the  contest  relates  to  a  district 
or  county  Judge,  a  petltl(m  setting  forth  the 
filing  of  the  statement  of  contest  and  the 
particular  grounds  therefor;  which  petition 
shall  be  verified  by  the  oath  of  some  credible 
person.  Upon  the  filing  of  such  petition,  tf 
the  contest  relates  to  a  presidential  elector 
or  supreme  Judge,  the  clerk  of  the  Supreme 
Court  ^all  issue  a  summons,  or  if  the  con- 
test relates  to  the  office  of  district  or  coun- 
ty Judge,  then  the  clerk  of  the  proper  Dis- 
trict Court  shall  Issue  a  summtms,  -  directed 
to  the  sheriff  of  the  county  where  the  re- 
spondent resides,  under  the  seal  of  the 
court;  which  sunamons,  tf  issued  out  of  the 
Supreme  Court,  shall  bear  teste  in  the  name 
of  the  Chief  Justice,  and  If  Issued  out  of  the 
District  Court,  then  in  the  name  ot  the  dis- 
trict Judge,  or  of  the  presiding  Judge  of  said 
court,  and  be  returnable  in  not  less  than  ten 
nor  more  than  thirty  days;  the  same  may  be 
served  by  the  sheriff  of  the  county  in  the 
same  manner  that  like  writs  are  served  f  ronv 
the  District  Court,  and  shall  command  the 
respondent  to  be  and  appear  before  the  court 
from  which  the  writ  issues  by  a  day  to  be 
named  therein,  and  answer  the  petition  ot 
the  petitioner  in  that  behalf;  such  summons 
may  be  Issued  to  any  county  In  this  state 
where  the  re^KHident  may  be  found.  Alias 
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ud  plmies  writs  may  iuoe  In  case  service 
Is  not  bad  under  the  original. 

69.  Upon  the  return  day  of  the  writ,  U  It 
shall  appear  that  due  service  has  been  had, 
and  the  respondent  falls  to  plead,  default 
amy  be  entered,  and  In  that  case,  If  the  pro- 
ceeding Is  pending  in  the  Supr^e  Court, 
the  court,  or  any  four  or  more  judges  there- 
of In  vacation,  or  If  the  proceeding  ts  pending 
In  the  District  Ooort.  then  the  District 
Court,  or  any  Judge  thereof  in  vacatlMi, 
may  grant  the  rcJltf  demanded,  either  with 
or  without  itroi:^  as  In  the  Judgnrent  of 
said  court  or  the  Judges,  or  Judge,  thereof 
It  may  seem  prc^r.  'Rie  respondent's  an- 
swer shall  be  under  oath,  and  shall  omtaln 
a  general  or  aiKciflc  d^lal  of  eadi  mate- 
rial allegation  In  the  petition  intended  to 
be  controrerted,  and  may  contain  a  state- 
ment of  new  matter,  showing  in  ordinary 
and  concise  language  tbe  right  or  title  of  the 
reE^ndent  to  the  office  In  question.  The 
sufficiency  of  the  petition  or  answer  may  be 
questioned  by  demurrer  or  motion.  If  a 
pleading  be  found  defecUve,  It  may  be 
ammded  on  such  terms  as  tbe  court,  or  the 
judges  or  Judge  thereof,  may  deem  proper. 

Every  material,  allegation  of  the  petition 
not  amtroverted  by  the  answer  will  be  taken 
as  true;  the  statement  ot  any  new  matter  in 
the  answer  will,  at  the  hearing,  be  deemed 
controrerted  by  the  petlti<mer.  The  peti- 
tion, answer,  and  denmrrer  or  motion  shall 
constitute  the  pleadings  In  tSie  case. 


70.  When  the  case  Is  at  issue,  the  court, 
or,  as  the  case  may  be,  the  Judges,  ox  Judge,  ^ 
thereof  In  mcatlon,  shall  hear  and  deter- 
mine the  same  in  a  summary  manner,  with- 
out tbe  intervoittcm  of  a  Jury.  Unless  oth- 
erwise indered,  no  witness  will  be  examined 
in  <H>en  court,  or  before^  or  In  the  pres^ce 
of,  the  Judges,-  or  judge,  thereof  In  vacaUon. 

Either  party,  after  the  Issues  are  formed, 
may  have  tiiie  deposltitm  of  any  wltnras  talc* 
en  befevs  any  oBlcet  authorised  by  law  to 
administer  oaths,  which  deposition  shnU  be 
taken  and  returned  In  the  manner  prescrib- 
ed by  the  dvU  oode  for  the  taking  and  re- 
turning of  d^osltlons  in  ordinary  tAyU  ac- 
tions. 

71.  The  finding  and  Judgment  of  the  court, 
or  the  judges,  or  judge,  thereof  in  vacation, 
as  tbe  case  may  be,  sliall  be  entered  at 
length-  -upon  the  record  of  the  court,  Tbe 
court,  or,  as  the  case  may  be,  the  Judges, 
or  Judge,  thereof  In  vacation,  shall  award 
costs  to  the  successful  party,  and  execution 
shall  Issue  therefbr,  the  same  as  In  other 
cases.  Witnesses  and  officers  shall  receive 
like  compensati<m  as  prescribed  by  law  t<a 
like  duties  and  services  in  cases  in  tbe  Dis- 
trict Court. 

72.  These  rales  shall  take  effect  January 
22,  A.  D.  1917,  bat  atay  case  In  which  final 
Judgment  Is  rendered  at  nbd  pdus  before 
March  1,  A.  T>.  l&Ll,  msy  be  brought  to  this 
court  under  tbe  previous  rules  or  under 
these  rales,  at  the  option  of  the  party  seek- 
ing relief. . 
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In  n  STOUGH*S  SSTATB.    (L.  A.  4926.) 
(Sapreme  Court  of  California.   Mot.  10,  1919.) 

1.  EXXOUTOBS  AND  ADHimSTBATOBS  <9=»20(10) 

—Stat  or  Pbocbbdinos— Undebtakino. 
An  appeal  from  an  order  appointing  an  ex- 
ecutor or  adminiBtrator,  not  being  raie  falling 
within  Code  CiT.  Proc.  H  M2,  946,  requiring 
in  specified  caaea  an  undertaking  to  at&y  ezecu-- 
tion,  will  stay  the  appc^ntment  without  any 
Buch  undertabng. 

[Sd.  Note.— Vor  ot^  eaaeo.  see  BKeeaton 
•nd  AdmlnUtraton,  Cant  Dig.  H  Dec. 
Dig.  ^20(10).} 

2.  EXMUTOBB  AND  AdHUCIBIBATOBS  «=>20(10) 

—Stat  or  PBOOBEDUtoa— Modb  or  Appeal. 
Code  ClT.  Proc.  U  941a.  Mlb.  and  941c, 
anthoriM  the  taking  of  an  appeal  in  a  new  and 
altematin  method,  by  fiUiw  witii  the  cUrk  of 
the  court  a  notice  of  appeal  Section  941c  de- 
clares appeals  perfected  in  such  manner 
shall  have  the  same  force  as  appeals  taken  pur- 
suant to  sections  989,  940,  and  941.  Under  the 
latter  section  an  a^eal  was  ineOectlTe  unless 
within  Ave  dan  after  serrlce  ot  notice  an  un- 
dertaking in  the  sum  ^  fSOO  was  filed,  or  a 
deporit  of  that  amount  made  with  the  clerk,  or 
Bueh  undertaking  was  waived.  Section  949  pro- 
Tides  that  in  cases  not  oorered  by  sections  942 
and  946,  the  pcrfactlng  of  an  appeal  by  giving 
ot  the  nndertaUng  or  making  the  deposit  men^ 
tioned  in  section  941  stays  proceedings  in  the 
court  below.  HM.  that  as  an  order  app<^ting 
an  executor  or  administrator  is  one  of  auch 
character  that  proceedings  will  be  stayed  by  the 
perfecting  of  an  appeal  without  the  giving  of  an 
undertaking  required  by  sections  942  and  945, 
and  as  the  new  and  altematiTe  method  of  ap- 
peal is  Intended  to  provide  a  complete  method 
different  from  the  om,  an  appeal  in  accordance 
with  aecttons  941a,  941b,  and  941c  wiU  stay 
proceedings  on  an  order  appointing  an  executor 
or  administrator,  though  no  undertaking  of  kdj 
sort  was  filed. 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  102-104;  Dec. 
Dig.  «»20(10).] 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County ;  W.  R.  Guy,  Judge. 

Id  the  matter  of  tho  estate  of  Florance 
A.  StoQgh,  deceased.  Over  objections  by 
OUrer  J.  Stongh  and  otbets,  J.  E.  fflahbum 
waa  i^polnted  «xecDtor,  and  the  objectora 
appeal  On  motion  to  stay  proceedings.  Mo- 
tion for  stay  gTBoted  duriDg  pendency  (tf  ap- 
peal. 

Wheaton  A.  Gray,  of  Los  Angeles,  and 
John  H.  McCorfcle  and  Arthur  J.  Casebeer, 
boOi  of  San  Diego,  for  appellant  Stough. 


Ward,  Ward  &  Ward,  of  San  Di^,  for 
pellant  Southern  Trust  &  Savings  Bank, 
Balph  E.  Jenney,  for  appellant  Bank  of  Com- 
merce &  Trust  Co.  Frederldcs  A  EEanna,  of 
Los  Angeles,  fOr  respondent 

SLOSS,  J.  Florance  A.  Stongh  died  testate 
in  the  county  of  San  Diego.  J.  E.  Fisbbum, 
one  of  the  persons  named  in  the  will  as  ex< 
ecQtor,  filed  a  petition  for  the  admission  of 
the  wUl  to  probate,  and  for  the  issuance  to 
himself  of  letters  testamentary.  Objections 
to  the  appointment  of  rishbnrn  were  filed  by 
Oliver  J.  Stough,  who  asked  that  letters  of 
administration  with  the  will  annexed  be  is- 
sued to  either  Southern  Trust  ft  Savings 
Bank,  or  Bank  of  Commerce  ft  Trust  Com- 
pany, and  each  of  said  corporations  filed  a 
petition,  asking  that  such  letters  be  Issued 
to  It.  The  court  below  made  Its  order,  ap- 
pointing Flshbam  executor  of  the  will,  over- 
ruling the  objections  of  Stough,  and  denying 
the  petitions  of  the  respective  banks  for  ap- 
pointment as  administrator.  This  order  was 
made  od  the  2d  day  of  Angiut,  1918,  and 
OllTer  J.  Stongh  and  the  two  banks  filed  a 
notice  <tf  appeal  therefrom  on  Avguat  4, 191& 
Notwithstanding  the  taking  of  the  appeal, 
the  respcmdant  J.  B.  Flahbnm  has  vroceeded 
with  the  admlitfstratlon  of  the  estate  nnder 
said  order  of  ajnralntment  On  Sept^ber 
6,  1916,  his  b«id  as  execntw  was  approrfld 
the  court,'  on  Sq;)tanber  19, 1916.  he  tonik 
and  filed  bis  oath  as  executor,  and  on  Sep- 
tember 21,  1916,  letters  testamentary  were 
issued  to  him.  On  September  28,  1016,  he 
commenced  an  acttoi,  as  executor,  against 
OUver  J.  StoQgb  and  others,  seeking  to  quiet 
the  title  ot  the  estate  to  certain  real  property. 

The  matter  now  before  ds  Is  an  applicatloa 
tor  a  stay  of  proceedings,  restraining  the 
court  below  from  taking  any  farther  steps  ^d 
the  matter  of  the  appointment  of  an  execu- 
tor, and  Restraining  Flshbum  from  acting 
as  such  executor  until  the  determination  of 
the  appeal 

[1,  2]  The  appeal  In  questlOD  was  taken 
under  the  new  and  alternative  method  pro- 
vided by  sections  941a,  941b,  and  941c  of 
the  C3ode  of  Civil  Procedure,  enacted  in  1907. 
These  sections  authorize  the  taking  of  an  ap- 
peal by  the  filing,  with  the  clerk  of  the  court, 
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of  a  notice  afatlng  that,  '^fflte  person 'giving 
the  same  does  thereby, aftiteal -to  the  Supreme 
Court  or  Distinct  dpijt  of  Appeal,  as  the 
case  may  bb,  from  the  Judgment,  order  or 
decre&,*'-.o;  f  A>m  *a  specific  part  thereof.  To 
an, Appeal*  ^keu  under  this  method  neither 
«  Qertlce  of  the  notice  nbr  an  undertaking 
'is  necessary.  Under  the  law  existing  thereto- 
fore an  appeal  was  "ineffectual  for  any  pur- 
pose" unless  within  fire  days  after  service  of 
notice  of  appeal  an  undertaking  in  the  sum 
of  $300  were  filed,  or  a  deposit  of  that  amount 
made  with  the  clerk,  or  such  undelrtaklng 
were  waived.   Code  Civ.  Proc.  SS  WO,  941. 

Sections  942  and  945  prescribe  the  various 
cases  in  which  an  undertaking  must  be  giv- 
en to  stay  execution  of  judgment.  Section 
949  provides  that  in  cases  not  covered  by  the 
sections  just  referred  to,  "the  perfecting  of 
an  appeal  by  giving  the  undertaking  or  mak- 
ing the  deposit  mentioned  In  section  941  stays 
proceedings  In  the  court  below  upon  the 
Judgment  or  order  appealed  from." 

An  order  appointing  an  execntor  or  admin- 
istrator iB  <me  of  such  character  that  Its 
effect  would  have  been  stayed  by  the  tak- 
ing of  an  appeal  and  the  filing  of  a  $300  bond 
under  sections  910  and  941  of  the  Code  of 
Civil  Procedure.  In  re  Woods,  94  Cal.  567, 
29  Pac.  1108.  No  stay  bond  would  have  been 
reanlred.  After  the  perfecting  of  the  appeal 
and  the  filing  of  the  $300  undertaking,  the 
executor  or  administrator  would  have  had  no 
authority,  during  the  pendency  of  the  appeal, 
to  take  any  steps  by  virtue  of  hla  a^wlnt- 
ment    In  re  Woods,  supra. 

The  filing  of  a  notice  of  appeal  under  the 
altematlTe  method,  In  cases  where  a  stay 
bond  Is  not  required  by  sections  942  to  945, 
Is  operative  to  the  same  extent  as  the  filing 
and  service  of  notice,  followed  by  the  giving 
of  the  $300  nndertakliig,  under  the  old  meth- 
od. Section  941c  provides  that  appeals  per- 
fected pursuant  to  the  provisions  of  the  fore- 
going section  (941b)  "shall  have  the  same 
tone  and  effect  as  appeals  taken  pursuant 
to  the  provisions  of  sections  989,  940,  and  941 
of  this  Code."  It  Is  argued  by  the  respond- 
ents that  the  "taking"  of  an  appeid,  undra 
the  <dd  method,  was  accomplished  by  the  fil- 
ing and  service  of  a  notice  of  appeal  (section 
94(9,  and  that  the  "perfecting"  of  the  appeal, 
by  the  subsequent  giving  of  an  undertaking, 
la  the  act  that  works  a  stay  of  proceedings. 
Section  941c  gives  to  anteals  under  the  new 
method  the  force  and  effect  of  appeals  taken 
under  the  old.  ^I3il8  language,  It  Is  claimed, 
does  not  carry  into  the  new  appeals  the  effect 
of  the  undertaking  which  was  given  to  *'per* 
feet"  an  appeal  already  "taken."  But  this, 
we  think,  Is  an  unduly  narrow  Interpretation 
ta  the  later  enactments,  and  <me  out  of 
harmony  with  their  true  purpose.  Section 
941c  imports  Into  appeals  taken  under  tiie 
preceding  section  (941b)  the  force  and  effect 
of  appeals  taken  "purauant  to  sections  939, 


940,  and  941  of  this  Code."  Under  section 
940,  the  appeal  Is  not  dfectnal  without  the 
undertaking.  Section  941  deals  with  the  un- 
dertaking (or  deposit  In  lieu  of  It)  and  with 
that  subject  alone.  When,  therefore,  section 
941c  speaks  of  aH>eal8  taken  pursuant  to  the 
provisions  of  sections  989,  940,  and  941,  It  re- 
fers to  appeals  supported  by  the  necessary 
undertaking.  It  is  the  "force  and  effect"  of 
such  appeals  that  is  Imported  into  appeals 
taken,  by  the  new  method.  The  purpose  of 
the  provisions  creating  the  alternative  meth- 
od was  to  simplify  the  procedure  on  appeal, 
and  to  do  away  with  the  difilculties  and  un- 
certainties that  had  frequently  arisen  over 
questions  of  the  proper  service  of  notice  of 
appeal  and  the  sufficiency  of  the  undertaking 
required  by  sections  940  and  941.  Experi- 
ence had  shown  Uiat  the  $300  undertaking 
exacted  of  an  appellant  was  <^  little  or  no 
real  benefit  to  the  respondent.  The  new 
method  was  deigned  to  enable  appellants  to 
dispense  with  this  undertaking  altogethetv 
It  was  never  contemplated  that  an  appeal 
perfected  under  the  new  method  dionld  be 
less  effectual  or  operative  for  any  porpose 
than  the  appeal  for  whlcli  it  was  an  alterna- 
tive. 

The  question  Just  discussed  has,  on  several 
occasions,  come  before  the  court  in  bank,  and 
the  ruling  has  uniformly  been  the  one  here 
made.  In  eadti  Instance,  however,  the  deci- 
sion was  made  Informally,  from  the  bench, 
and  we  take  this  opportunity  of  expressing 
the  views  of  the  court  In  writing. 

It  follows  that  all  of  the  proceedings  had 
In  the  court  below  after  the  filing  of  the  no- 
tice of  appeal,  and  looking  to  the  conferring 
of  the  powers  of  an  executor  upon  Pishbum, 
and  all  steps  taken  by  said  Flshburn  as  exec- 
utor were  without  authority  and  void. 

The  motion  for  a  stay  of  proceedings  is 
granted,  and  the  respondent  FIshbum  Is  re- 
strained from  doing  any  act  aa  executor  of 
the  will  of  said  decedent  during  the  pendency 
of  the  appeaL 

We  concur:    SHAW,  J. ;  LAWLOIt,  J. 


LONDON  &  LANCASHIRE  GUARANTEE  & 
ACCIDENT  GO.  OF  CANADA  v.  INDUS- 
TRUL  ACCIDENT  COMMISSION  OF 
CALIFORNIA  et  al.    (S.  F.  7675.) 

(Supreme  Court  of  California.   Nov.  10.  1916.) 

1.  Mastkk  AMD  Seevawt  €=»375(1)  —  Woek* 
men's  Compekbation  Acts— Relation  of 
Pabtieb. 

Where  the  manager  of  a  ranch  applied  to 
the  foreman  of  a  railroad  section  g&ng  for  as- 
sistance in  putting  out  a  fire,  an  injury  to  one 
of  the  men  before  be  returned  to  his  work  for 
the  railrsad  was  not  received  while  in  the  em- 
ploy of  the  railway,  within  the  Workmen's  Com- 
pensation Act  (SL  1013,  p.  279), 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>375(1).] 
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2.  Habiu  avd  SnTAirr  <&»882— Wobkun's 
CracpBiiUTioH  Acts  — "tTavAK  Coxibbb  or 

BUSIRESB." 
A  railway  section  band,  procured  in  an 
emergency  by  the  manager  of  a  ranch  to  assist 
in  putting  out  a  fire,  was  not  engaged  in  the 
'^naaal  coarse  of  bosinefl*"  of  the  fanch  within 
Workmen's  Compensation  Act.  {  14,  excluding 
from  its  benefits  any  person  whose  employment 
1b  both  casual  and  not  in  the  usual  course  of 
the  bnainesa  of  his  enq>loyer. 

[Ed.  Note.-~For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=3362. 
.  For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Usual  Course  of  Busi- 
nessj 

8.  Mabteb  and  Sebvaht  ^=9373— Wobkukn'b 
Compensation  Acts— "Out  of  amd  xn  the 

COUBSE  or  ElfFLOniBNT." 

Where  one  was  employed  to  fight  fire  on  a 
ranch  in  an  emergency,  and  after  the  work  had 
ended  stopped  with  the  other  men  for  a  brief 
iwriod,  and  was  injured  by  stepping  into  a 
squirrel  hole,  his  injuries  did  not  arise  "out  of 
and  in  the  course  of  hit  emgloymeikt"  within 
Workmen's  Goaq>aisatiou  Act,  S  12a,  providing 
for  compensation  In  such  cases. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  «»373. 

For  other  definitioiis,  see  Words  and  Phrases, 
First  and  Second  Series,  Cooxae  of  Bmploy- 
ment.] 

In  Bank.  Application  by  the  London  A 
Lancashire  Guarantee  ft  Accident  Company 
of  Canada  tor  writ  of  review  to  the  Indus- 
trial Accident  Commission  of  California  and 
others  to  review  an  award  of  the  commission. 
Award  annulled.  ' 

B.  P.  Wlaecarrer,  of  San  Francisco,  tor  pe- 
titioner.   Christopher  M.  Bradley,  of  San 

Francisco,  for  respondents. 

SLOSS,  J.  Certiorari  to  review  an  award 
of  the  accident  commission.  The  estate  of 
Lolgl  Marre,  deceased,  was  the  owner  of  a 
ranch,  containing  some  8,000  acres,  In  San 
Luis  Oblapo  coonty,  and  was  pperatlng  it 
throDgh  O.  O.  Marre,  the  administrator  of 
the  estate.  The  Una  ot  the  Padflc  Coast 
Hallway  Ciompany  nms  atonff  one  aide  of  the 
property.  On  November  23,  1914,  a  Are 
started  <m  the  Marre  ranch,  and  was  spread- 
ing throngh  the  brush  and  grass  growing 
thereon.  G.  O.  Marr^  the  administrator, 
gathered  a  group  of  men  to  fight  the  Are.  He 
amiUed  for  help  to  the  foreman  of  a  sectlou 
gang  working  on  the  Pacific  Coast  Railway, 
and  the  foreman  sent  a  numbw  of  the  sec- 
tion hands.  Among  these  was  the  aplOlcant 
EUa  Mazzlttl.  Mazzinl  went  to  work  under 
Manre's  direction,  and  was  engaged  in  light* 
lag  the  flre  from  6  o'clock  p.  m.  until  mid- 
night, by  which  time  the  flre  was  under  con- 
trol. The  work  had  ended,  and  the  men  col- 
lected in  a  group  preparatory  to  walking  to 
their  homes.  They  stopped  ft>r  a  hrlef  period, 
and  partook  of  drinks  furnished  by  Afarre. 
They  were,  at  the  time,  atUl  upon  the  Marre 
ranch.  During  this  stop,  MazKinl  walked 
backward  a  abort  distance,  and  in  so  doing 
tell,  breaking  his  leg.  The  commlBslon  found 


that  his  fall  if  as  due  tb  hiS  Stepping  into  a 

SQulrrel  hole. 

Maazlnl  was  paid  at  the  rate  of  $1  an  hour 
for  the  six  hours  during  which  he  had  work- 
ed. This  paymrat  was  mada  by  the  eatata 
of  Marre. 

[1]  Mazzinl  filed  his  application  for  com- 
pensation, bringing  in  both  the  railway  com- 
pany and  the  Marre  estate  as  parties  defend- 
ant. The  commission  concluded  that  Mas* 
dnrs  injury  was  not  received  while  he  was 
in  the  employ  of  the  railway  oomiwny,  and 
dismissed  the  proceedings  as  to  that  company 
and  Its  insurance  carrier.  In  this  the  com- 
mission was  clearly  right  It  did,  however, 
find  the  facts  necessary  to  Impose  a  liability 
upon  the  estate  of  Marre,  and  made  an  award 
against  the  petitioner  herein,  the  insurance 
carrier  for  said  estate.  It  may  be  added  that 
the  estate  of  Marre  had  elected,  in  accord- 
ance with  section  87  of  the  Workmen's  Com- 
pensation Act  (St.  1913,  j>.  270),  to  come  under 
the  compensation  provisions  of  the  act,  which, 
by  reason  of  the  agricultural  character  of 
the  Industry,  would  not  otherwise  have  affect- 
ed It  The  petitioner  attacks  the  award  on 
two  grounds.  Both,  we  think,  are  well  taken. 

[2)  1.  The  statute  excludes  from  its  bene- 
fits "any  person  whose  employment  Is  both 
casual  and  not  In  the  usual  course  of  the 
trade,  business,  profession  or  occupation  of 
his  employer."  Section  14.  Plainly  Maz- 
zinl'B  employment  was  casual,  and  the  com- 
mission so  found.  Was  it  In .  the  "usual 
course  of  the  business"  of  the  employer'/ 
The  estate  of  Marre  is  conducting  a  ranch. 
Its  "business"  is  that  of  farming.  A  fire 
on  the  ranch  would  endanger  the  property 
used  in  the  business,  and  hamper  the  prosecu- 
tion of  that  business.  The  owner  would, 
of  course,  be  interested  in  preventing  the 
spread  of  flre  on  his  property.  But  we  do 
not  thtnk  that  it  can  fairly  be  said  that  the 
stopping  of  fires  is,  for  this  reason  within 
the  usual  course  ot  the  business  of  a  termer. 
A  man  conducting  any  business  Is  concerned 
about  the  preservation  and  protectltm  of  the 
property  emplt^red  In  the  business.  It  would 
hardly  be  said,  however,  that  the  fighting  of 
a  flre  which  threatens  the  place  in  which  a  ' 
commercial  or  manufacturing  enterprise  Is 
conducted  ia  within  the  usual  oourae  of  aald 
bfudnesB.  The  phrase  "course  of  bnainesa  of 
the  employer"  Is  found  in  the  Bnglish  Gom- 
pmsation  Act  Xn  cases  arising  undo-  that 
act  the  expression  Is  held  to  cover  the  normal 
operaUtms  which  form  part  of  the  ordinary 
business  carried  on,  and  not  to  Include  incl< 
dental  and  occasional  operations  having  for 
their  purpose  the  preservation  of  the  premla- 
es  or  the  appliances  used  in  the  business. 
Thus  in  S^era  v.  Blderslie  Steamship  Co., 
Ltd.  (2  Brit  Workmen's  Comp.  Cases.  205), 
It  was  held  that  acaUug  the  boiler  of  a  sh^ 
was  not  within  the  course  of  the  trade  or 
business  of  the  shipowner.   Tlie  same  prln- 
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dple  was  applied  in  Hayes  v.  9.  3.  Thompson 
Co.,  6  B.  W.  G.  C.  180.  jrhere  the  OTerbanllng 
of  a  barge  was  heM  not  to  be  In  the  course 
of  the  basiness  of  the  barge  owner.  The 
l&^gHif]?  statute  defines  the  term  "workman" 
as  one  employed  "in  the  course  of  or  for  the 
pniposes  of  the  trade  or  business."  Another 
■ectlfHi  of  the  same  act  uses  the  words  "for 
tba  pnrpoaes  of  the  employer's  trade  or  busi- 
ness." Certain  Ebiglish  Gases,  relied  on  by 
the  rewondents,  are  based  upon  this  form 
of  expression,  which  Is  not  found  in  our  act 
But  eren  under  the  broader  language  just 
quoted,  one  of  the  learned  Judges  who  decid- 
ed the  case  of  Hill  t.  Begg.  1  B.  W.  a  G. 
820.  said: 

"I  am  not  prepared  to  extend  the  burden  ot 
the  act  to  houseboIderB  who  simply  call  in  a 
man,  not  part  of  their  regular  establisbmenta, 
to  do  a  particular  job  as  and  when  Decessi^ 
arises." 

Similarly,  in  Bennie  t.  Reedt  1  B.  W.  a  O. 
824,  where  the  workman  claiming  compensa- 
tion has  been  called  in  about  once  a  montii  to 
clean  the  windows  of  a  doctor's  home,  in 
which  be  had  his  office,  it  was  beld  that  he 
was  not  employed  for  the  purposes  of  the 
employer's  trade  or  business. 

Beyond  all  this,  the  employment  must,  un- 
der our  statute,  not  only  be  in  the  course  of 
the  business  of  the  employer,  but  in  the  usual 
course  of  such  business.  To  say  that  the 
fighting  of  an  accidental  fire,  wnich  may  oo 
cur  only  at  intervals  of  years.  Is  within  the 
definition  of  the  statute  la  to  take  all  mean- 
ing and  efCect  from  the  word  "usuaL"  The 
occasion  calling  for  the  employment  of  the 
applicant  was  accidental  and  unforeseen.  It 
was  not  necessarily  Incidental  to  the  conduct 
of  the  business.  The  employment  was  the 
product  of  an  emergency,  and  its  erery  chai*- 
acteristic  marked  It  as  the  direct  o{q;>OBite  of 
an  employment  in  the  usual  course  of  the 
employer's  business.  See  Maryland  Gas.  Co. 
T.  i  illsbury,  168  Fac  1031. 

[S]  2.  We  also  agree  with  petitioner's  con- 
tention that  Hazzinl's  injuries  did  not  arise 
out  of  and  in  the  course  of  his  employment 
Section  12a,  Workmen's  Compensation  Act. 
Mazzini  was  employed  to  fight  the  flr&  He 
worked  at  this  employment  for  six  hours  at 
the  rate  of  |1  per  hour,  and  was  paid  for  this 
time,  iie  was  injured  after  his  work  had 
ended,  when  he  had  left  the  precise  place  of 
his  labors  and  was  ready  to  go  to  his  home. 
As  a  general  rule,  it  may  be  stated  that: 

"There  are  excluded  from  the  benefits  of  the 
act  all  those  accidental  injuries  which  occur 
while  the  employ^  is  going  to  or  returning  from 
his  work."  Ocean  Acctoent  &  Guarantee  Co. 
V.  iDduBtrial  Accident  Com.  (S.  F.  No.  7675), 
159  Pac  1041,  decided  S^tember  8,  I&IO. 

There  Is  nothing  to  take  the  present  case 
out  of  the  principle  Just  stated.  The  respond- 
ent suggests  that  there  is  some  evidence  that 
the  men  fighting  the  fire  had  been  directed  to 
"watch  the  fire  In  case  it  get  away  again." 
But  the  commission  did  not  accept  this  testi- 


mony; Its  finding  being  "that  the  said  scd* 
doit  happened  a  few  minutra  after  the  actual 
work  of  fighting  said  Ore  had  been  conclud- 
ed." The  fact  that  Mazzlnl  was  still  upon 
the  premises  of  the  Marre  estate  does  not. 
In  and  of  Itself,  Justify  a  dlflerrat  conclu- 
sion. Hills  V.  Blair,  182  Uich.  20,  148  N.  W. 
243 ;  Gllmour  v.  Dorman,  Ltmg  ft  Co.,  Ltd« 
4  B.  W,  a  a  270. 

The  award  Is  annulled. 

We  concur:  ANGBLLOTTI,  a  J.;  8UAW, 
J.;  MELTZN,  J.;  HHNSHAWt  J. 


B1TBIAN  T.  LOS  ANGSLBS  OAFd  CO. 
(U  A.S714.) 

(Supreme  Court  of  Galifonds.   Nov.  9,  101&) 

1.  Mabteb  ard  Sebvant  ^326000  —  Action 

FOB  INJTTBT— CONSTBtJOnOM  OF  COWPLAINl^ 

Injdbt  in  "Goubehb  of  Ehploticbrt"  — 

"laxn  OF  DcTT." 
In  a  waiter's  action  fw  injury  from  canr* 
lag  a  heavy  box  of  silverware,  based  on  his  em- 
ployer's nt^gence,  the  complaint,  alleging  that 
such  work  was  oubdde  the  scope  of  his  employ- 
ment in  view  oE  Code  Glv.  Proc  |  ^BZ,  requiring 
pleadings  to  be  liberally  construed,  would  be 
construed  as  allaying  that  be  was  nven  a  task 
not  within  the  legitimate  range  of  his  duties 
but  imposed  upon  him  under  drcumstances  mo^ 
ing  Mm  to  uudratake  it  so  as  to  bring  the  case 
within  Boseberry  Act  (St  1811,  p.  78&)  8  1  (1), 
excluding  defense  of  assumption  of  risk  as  to 
injuries  to  a  servant  white  engaged  in  the  "line 
of  his  duty"  or  the  "course  of  his  employment" 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  i  844;   Dec  Dig, 
260(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Course  of  E<mpl<qrment; 
Line  of  Duty.] 

2.  Mastbb  and  Bbbtant  ^>2O40  —  iNnmr 
IN  "CoiTBBi  or  BuFLonciNir'— "IJHN  or 

DOXT." 

Bosdierzy  Act  (  1(1),  aboUabing  the  defense 
of  assumption  of  risk  as  to  a  servant  injured 
while  engaged  in  the  line  of  bis  duties  or  the 
course  of  his  employment  only  denies  the  right 
to  invoke  the  act  to  one  who  during  the  hours 
of  his  employment  is  engaged  in  some  undertak- 
ing not  a  part  of  his  duty  under  his  employ- 
ment so  that  notwithstanding  the  carriage  of 
a  heavy  box  of  silverware  was  outside  of  a 
waiter's  duties,  still  in  performing  it  he  was 
engaged  in  the  "line  of  ms  duty"  and  an  iidnir 
therefrom  was  an  Injury  in  the  "course  of  Us 
employment" 

[Ed.  Note.— For  other  cases,  see  Uaster  and 
Servant  Gent  Dig,  |  544;  Dec.  Dig.  «s» 
204(1).] 

3.  Maoteb  and  Seetant  «=»204(1)— Injust 
IN  Coubbb  of  Ekplotmbnt— Statute. 

Under  the  Boseberry  Act,  providing  that 
where  a  recovery  is  sou^t  upon  the  ground  of 
want  of  ordinary  care  the  servant's  assumpttoa 
of  risk  shall  be  no  defense,  assumption  of  the 
risk  presupposes  a  failure  on  the  part  of  the  em- 
ployer to  perform  some  duty  which  he  owes  to 
the  employ^,  some  n^gence  <^  the  employer, 
and  the  employer  is  not  liable  for  erary  risk 
arising  from  the  emidoyment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  644;  Dec.  Dig.  «»204(l).l 
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4.  UASnm  AlTD  SnVAITT  ^206— iNJtTBT  TO 
SBBTAMT--A8SniIPnON  OF  BiBK— LiTTZlTO. 

A  waiter  aboat  20  years  of  aye,  tojured 
while  carrying  a  box  of  auverware  weighing  IGO 
pounds  from  a  cait  to  a  mercantile  establiib- 
BMot,  was  not  entitled  to  recover  damages  from 
his  employer  for  an  Ininry  received  in  conse- 
qacnce  thereof,  since  he  was  the  best  judge  of 
his  strength  and  lifting  capacitr,  and  the  risk 
of  overtudng  it  rested  upon  bijn. 

[Ed.  Note.— For  otiier  cases,  ne  Mattet  and 
Servant,  Gent  Dig.  S  650;  Dec.  Dig.  4=9206.] 

D^ftrtment  2.  Api)eal  from  Saperlor 
Court,  Los  Angles  Oonntr:  P.  Conrey, 
Jndge. 

Action  by  Uaz  Bnrlan,  an  Infftnt,  by  Adde 
Tuachl,  bis  guardian,  against  the  Los  Angeles 
OsfA  Ootnpany.  Judgment  for  defendant  up- 
on general  demurrer  to  the  complaint,  and, 
from  tbe  judgment  and  from  an  order  deny- 
ing a  new  trial,  plabitiff  appeals.  Judgment 
and  order  affirmed. 

OUn  Wellborn,  Jr.,  and  Alfred  H.  McAdoo, 
both  of  Los  Angeles,  for  appellant.  Davis  & 
Busb,  of  Los  Angeles,  for  respondent. 

HENSHAW.  J.  Plaintifr.  by  his  guardian 
ad  llt«n,  sued  defendant  to  recover  damages 
for  injuries  wblcb  be  sustained  while  In  de- 
fendant's employ.  He  diarged  that  be  was 
a  waiter  In  tbe  Bristol  Gaf€  In  Los  Angeles, 
owned  and  operated  by  defendant.  As  such 
waiter  he  was  earning,  and  was  capable  of 
earning,  $200  a  month.  He  was  directed  by 
his  employer  to  carry  a  box  containing  silver 
dinner  knives  to  a  mercantile  establishment 
known  as  Hamboi^^'B.  The  paduge  weigh- 
ed aboat  ISO  pounds.  Xhe  taking  and  carry- 
ing of  this  box  from  the  Bristol  Cafe  to  Ham- 
borger's  "was  outside  of  the  scope  of  the 
employment  of  plaintiff,  but  that  plalutlCF 
did  not  refuse  to  obey  such  order  and  direc- 
tum for  fear  of  losing  his  said  position  as  a 
waiter  In  the  employ  of  defendant;  that 
plaintiff  was  wholly  Inexperienced  in  the 
carrying  of  heavy  weights,  and,  while  appro- 
hoislre  as  to  his  ability  to  carry  safely  the 
said  box  and  its  contents,  nevertheless  obeyed 
said  negligent  order  gXvm  by  defendant  as 
above  set  forth.  Plaintiff  further  alleges 
that  defoidant's  officers,  agents,  and  servants 
negligently  failed  to  warn  plaintiff  of  the 
danger  .or  of  any  danger  in  carrying  or  at- 
tonptlng  to  carry  the  said  box  and  Its  con- 
tents." While  so  carrying  this  box,  by  rea- 
son ot  its  great  weight  plaintiff's  left  knee 
gave  way  under  It  and  was  dislocated.  Aa  a 
result  of  this  injury,  plaintiff  "has  and  will 
have  for  the  balance  of  his  life  a  permanent- 
ly weajconed  right  knee  and  right  knee  JOUit" 
It  has  "wholly  incapacitated  him  from  engag- 
ing in  bis  said  buslnesB  or  trade  of  waiter 
and  from  engaging  In  any  trade  or  boslnees 
that  would  reaoire  tbe  carrying  1^  him  of  ob- 
jects of  miudi  weight.'*  Plaintiff  was  a  minor 
"InsiperieDced  In  the  carrying  of  heavy 
wel^ts,"  and  defendant  was  negligent  In 


billing  to  warn  him  of  the  danger  attendant 
upon  carrying  this  box  and  in  fatllBg  to  fur- 
nlsb  him  "adequate  or  any  help  or  asalatance 
in  the  canylng  of  said  box." 

[1,2]  To  this  complaint  a  general  demurrer 
was  Interposed  and  sustained.  Upon  behalf 
of  plaintiff  it  was  in  his  argument  stated 
that  the  action  is  based  on  the  negligence  or 
want  of  ordinary  care  of  the  employer,  and 
that  notwithstanding  that  the  employe,  under 
the  directions  of  the  employe,  underto(^  to 
carry  the  box,  there  la  not  open  to  the  em- 
ployer the  defense  of  the  assumption  of  risk, 
by  virtue  of  section  1  of  the  Roseberiy  Act 
whldi  was  then  in  force.  Stats.  1911,  p.  796. 
That  statute  declares  in  terms  that  where  a 
recovery  Is  sought  **npon  the  ground  of  want 
of  ordinary  or  reasonable  care  of  tbe  employ- 
er ••  *  It  shall  not  be  a  defense:  (1) 
That  the  employe  either  expressly  or  implied- 
ly assumed  the  risk  of  the  hazard  complained 
of."  The  trial  coart  In  sustaining  the  de- 
murrer adi^ted  and  expressed  the  view  that 
plaintiff  by  bis  own  complaint  pat  himself 
without  the  protection  of  this  act,  the  court's 
reasoning  here  adopted  by  respondent  being 
that  the  act  applies  only  to  an  ^ploytt 
"while  engaged  In  tbe  line  ct  his  dnty  or  the 
course  of  hia  employment  aa  muA,"  and  that 
the  complaint  herein  explicitly  and  repeated- 
ly itodaree  that  tto  task  upon  whldk  axvel- 
lant  was  engaged  at  the  time  that  he  met 
with  tojnry  "was  ootalde  of  Hie  aoape  of  tbe 
employment  ot  plaintiff";  conseqoently  that 
plaintiff  having  pleaded  that  be  was  employ- 
ed as  a  waiter,  and  having  pleaded  that  be 
met  with  injury  in  the  performance  of  a  task 
outside  of  that  ^ployment,  he  bad  debarred 
himself  from  the  protection  of  tbe  act.  In 
this,  however,  the  court  adopted  too  narrow 
a  view.  IMeadings  are  no  longer  to  be  strict- 
ly construed  against  tbe  pleader,  but  are  to 
be  liberally  construed  with  a  view  to  promot- 
ing Justice.  Oode  Civ.  Proc.  452.  Manifestly 
what  the  pleader  meant  to  declare  was  that 
he  was  set  to  a  task  not  within  the  legitimate 
range  of  bis  duties  as  a  waiter,  but  still  a 
task  the  performance  of  which  was  Imposed 
upon  him  by  his  employer  under  circumstanc- 
es moving  him  to  the  undertaking  of  It.  Nor 
yet  does  the  Roseberry  Act  by  its  language 
deny  tbe  right  to  invoke  Its  remedial  provi- 
sions under  such  a  state  of  facts.  When  that 
act  limits  its  protection  to  an  employe  who 
shall  snstaln  injury  "while  engaged  In  the 
line  of  his  duty  or  the  course  ot  his  employ- 
ment as  such,"  it  means  no  more  than  t9  de- 
ny the  rlj^t  to  Invoke  the  act  to  one  who, 
daring  the  hours  of  his  ^ployment.  la  en- 
gaged in  some  undertaking  wblcli  la  not  a 
part  of  his  dnty  nnd»  his  enqilf^ment,  as 
where  an  emplasi  ia  occupied  In  affairs  of 
his  own,  or  as  where  he  undertakes  to  do 
something  not  within  the  coarse  ot  his  duty, 
and  thus  becomes  a  mere  volunteer.  Sudi 
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CAM  are  nnmercnia  and  of  varied  diaracter. 
It  Is  soffldent  to  dte  Georgia  Pac.  By.  Co.  t. 
.Piopat.  80  Ala.  203,  4  Sootb.  711;  Sonthern 
By.  Ca  T.  Gnyton,  122  Ala.  231,  26  Soatli.  84 ; 
.  Mellor  T.  Hanntactailiv  Oo.,  100  Masa.  362, 
28  N.  D.  100,  6  Ia  B.  A.  792.  Therefore  we 
hold  that,  notwltbstanding  the  task  which  ap- 
pellant was  called  upon  to  perform  was  ont- 
slde  of  the  duties  of  his  vocation  and  employ- 
ment as  a  waiter,  nevertheleea  In  perfwm- 
Ing  tt  be  was  engaged  in  the  line  of  hie  duty 
and  was  injured  In  the  course  of  bla  employ- 
ment 

[31  This,  bowerer,  hut  tnlngs  us  to  the 
fundamental  question  in  the  case.  The  as- 
sumption of  a  risk  necessarily  presupposes  a 
failure  upon  the  part  of  the  emirtoyer  to  per- 
form some  duty  which  he  owes  to  his  em- 
ploye. In  other  words,  It  ^presupposes,  and  to 
be  of  arall  must  be  baaed  on,  the  negligence 
of  the  employer.  For  it  Is  not  every  risk 
against  Injury  arising  from  wtilch  the  em- 
ployer is  liable  to  his  employe.  Every  human 
being  lives  under  ceaseless  risk,  under  per- 
petual peril  to  life  and  limb.  Accidents  of 
astounding  character  are  ever  occurring.  It 
Is  not  against  all  of  these  that  an  employer  Is 
an  Insure  of  his  employ^.  Many  of  them 
fonp  in  no  real  sense  a  risk  of  the  employ- 
ment To  render  an  employer  liable  for  the 
resultant  Injury  occasioned  by  any  one  of 
them,  he  must  have  failed  in  some  duty  to 
the  employ^.  This  is  indicated  by  the  lan- 
guage of  the  Roseberry  Act  where  provisions 
are  applicable  to  cases  charging  the  employer 
with  "want  of  ordinary  or  reasonable  care." 
If  he  has  not  so  failed,  the  Injury  falls  Into 
one  of  two  categories,  for  neither  class  of 
whldi  is  the  employer  responsiUe.  The  In- 
Jury  will  have  resulted  either  from  the  fault 
of  the  employ^  alone,  or  will  have  been  the 
result  of  inevitable  casualty  arising  through 
no  fault  of  either  employer  or  employe. 

[4]  The  negligence  here  charged  consists 
of  this:  That  the  employer  asked  this  minor 
to  carry  a  box  weighing  about  150  pounds, 
without  giving  him  assistance,  or  without 
warning  him  of  the  danger  of  attempting  so 
to  do.  If  this  is  a  sufladent  diarge  of  negli- 
grace,  the  demurrer  was  impnverly  sustain- 
ed. If  there  be  one  tblng  that  every  male  hu- 
man being  from  boyhood  up  knows  himself 
better  tiian  does  any  one  else,  it  Is  his  physi- 
cal strength  and  tlw  limits  thereof.  Nature 
herself  sets  her  danger  signals  whenever  that 
physical  strength  is  In  danger  of  being  over- 
taxed. So  it  is  the  general  rule  that: 

"A  servant  is  not  entitled  to  recover  dantages 
from  his  master  for  injuries  received  in  conse- 
quence of  Btraiaing  and  overtaxing  himself  in 
lifting  heavy  objects  in  his  master'a  service, 
since  the  servant  is  the  best  Judge  of  his  own 
lifting  capadty,  and  the  risk  of  not  overtaxing 
it  rests  upon  falm.**  4  Tliomp.  Comm.  on  Negli- 
gence, p.  860,  8  4;  Ferguson  v,  Phcenix  Mills, 
106  Tenn.  2S6,  61  S.  W.  53;  Stenvoi;  v.  Minn. 
Trans.  Co..  108  Minn.  190.  121  N.  W.  903,  26 
L.  B.  A.  (N.  S.)  362,  17  Aon.  Cas.  240:  Worlds 
T.  Georgia  By.  Co.,  99  Qa.  283,  25  3.  B.  646. 


Nor  does  this  prlndple  solf er  modiflcatloa 
where  the  Injury  Is  sustained  by  a  minor; 
for,  as  has  beoa  aald.  it  will  be  an  eiceptton- 
al  case  where  a  minor  is  so  young,  so  unlntel- 
Ugait  and  so  Incompetent  as  not  to  appred- 
ate  his  own  physical  Umltatl<ms  and  the  dan* 
geni  of  overstraining  them.  Such  are  the 
adjudications,  as  in  Tuas  ft  N.  O.  By.  Co.  v. 
Sherman  (Tbt.  Civ.  Appw)  87  S.  W.  887,  where 
it  Is  said: 

"It  is  not  contended  that  an  adult  could  have 
recovered  under  like  drcamstances,  but  appellee 
contends  that,  becaase  the  injnred  party  was  a 
minor  and  ignorant  of  the  weight  of  the  iron,  the 
duty  was  impoaed  on  def«idaut  to  advise  him 
pt  its  weight,  and  to  warn  him  of  the  danger  ol 
trying  to  lift  something  that  was  too  heavy  for 
his  strength.  It  seems  to  us  tltat  there  can 
be  no  difference  between  the  dot^  of  a  compao^ 
to  an  adult  who  did  not  know  the  weight  of 
the  iron,  and  a  minor  who  lacked  such  knowl- 
edge. For  surely  the  most  prudent  man  would 
presume  that  a  17  year  old  minor,  doing  a 
man's  work  and  getting  a  man's  wages,  would 
have  sense  enoo^  not  to  injure  hims<flf  by  his 
own  exertions,  and  acting  on  that  presumption, 
would  not  think  to  warn  Urn  oS  sodi  danger. 

See,  also,  Leitner  t.  Grid),  104  Uo.  App 
173,  77  S.  W.  764. 

It  ia  true  that  in  these  cases,  and  the  many 
others  which  could  be  dted,  the  question  has 
been  discussed  after  proof  establishing  the 
age  of  the  minor;  whereas.  In  this  case  the 
Question  is  raised  upon  demurrer  and  the 
pleading  is  merely  of  minority.  But  aside 
from  the  declaration  of  the  respondent  that 
the  proof  was  unquestioned  that  at  the  time 
of  the  Injury  the  minor  was  over  20  years  of 
age,  there  are  facts  pleaded  in  the  cranplalnt 
and  equally  conduslve  upon  the  proposition 
that  he  had  reached  years  and  had  attained 
experience  fully  suffident  to  justify  In  this 
particular  his  being  placed  In  the  category  of 
an  adult  Thus  by  the  pleading  be  was  a 
waiter,  earning  and  capable  of  earning  $200 
a  month.  No  Immature  diild  can  do  this.  A 
waiter's  work  Is  a  man's  work  and  of  itself 
necessarily  Involves  the  lifting  and  carrying 
of  burdens  and  the  moving  of  weights.  As  to 
this  particular  weight  it  Is  pleaded  that 
plaintiff  was  "apprehensive"  of  his  ability 
to  carry  It  Enough,  therefore,  Is  established 
by  the  complaint  to  show  ttutt  the  things, 
which  it  is  charged  that  the  defendant  did 
and  failed  to  do,  no  more  amounted  to  negli- 
gence in  the  case  of  this  minor  than  In  the 
case  of  an  adult  This  case,  therefore,  is  In 
no  essential  similar  to  Foley  v.  GaL  Horse- 
shoe Gow,  115  CaL  184,  47  Pac.  42,  66  Am. 
Bep.  87,  rdled  oa  by  appdlant.  There  the 
minor  was  set  to  an  unusual  task  In  and 
about  machinery,  and  it  was  held  that  his 
cMidud  was  not  to  be  measured  by  the  roles 
applicable  to  the  condnd  of  an  adnit  under 
such  drcumstances,  both  because  of  the 
minor's  tender  yeara,  of  his  inexperience  In 
the  particular  task  to  wlilch  he  was  set,  and 
of  the  doubtful  propodtlon  to  be  resolved  by 
the  jury  as  to  whether  he  had  a  full  appre- 
ciation of  the  Increased  dangers  and  risks 
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of  the  strange  employment  in  the  case  at 
bar  this  plaintiff,  touching  the  task  which 
was  set  before  him,  under  the  drcumstancee 
of  the  case  and  under  all  the  authorities,  is 
chargeable  with  the  knowledge  of  an  adult 
The  Jndgment  and  ordered  appealed  from 
are  therefore  afllrmed. 

We  coocur:  MEHiYIN,  J.;  LOBIOAN,  J. 


CRANB  r.  STANSBUBT  et  al.  (L.  A.  8789.) 
(Snpienw  Court  of  California.    Nor.  9,  1816.) 

1.  AnoKSsr  ard  Gxjxnt  ^e»166W— Action 

TOB  FSKB— SmnCUNOT  Ot  KVIDENOE. 

In  an  action  to  recover  an  attorney's  fees 
for  Berrices  to  defendants,  wherein  the  com- 
plaint aooght  a  recovery  of  a  certain  amount 
upon  an  account  stated,  upon  an  expreu  con- 
tract and  upon  a  quantum  meruit,  eviduice  Md 
to  sustain  a  verdict  for  plaintifF  for  the  amount 
sought  to  be  recovered,  with  interest. 

[Ed.  Kote.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  S  3T0 ;  Dec.  Dig.  «=>166(8).] 

2.  INTUBST  4=918(3)— ACCOURT  STATED. 

Upon  establishing  an  account  stated,  inteP' 
est  would  follow  the  prindpal  sum. 

[Eld,  Note.-~For  other  cases,  see  Interest, 
C«iL  Dig.  §  84;  Dec.  Dig.  <S=a>189);  Account 
Stated,  Cent  Dig.  U  5S~W.] 

3.  INTIBCST  «=»45— E^XFBBSS  CONTOAOT. 

On  establishing  a  count  upon  an  express 
contract  for  the  payment  of  attorney's  fees, 
where  Uie  amount  became  due  and  payable  when 
the  controversies  .were  settled  by  oompr<»nise, 
the  sum  from  that  date  would  b^r  interest, 

[Ed.  Note,— For  other  cases,  see  Interest, 
Cent  I>ig.  S  94 ;  Dec,  Dig.  €=>46.1 

4.  Account    Stated  «=al— Com  tract  fob 
Sebvicbs  or  Attobnbt, 

Where  tiie  relations  between  attorney  and 
client  under  an  express  contract  covered  several 
yean,  and  the  attorney  made  disbursements  and 
recdved  payments  on  account  so  that  there 
was  in  fact  an  open  account  subject  to  adjust- 
ment and  settlement  or  where  the  attorney  was 
entitled  to  recover  only  upon  a  quantum  meruit, 
the  matter  is  a  proper  subject  of  an  account 
rendered  and  stated. 

[Ed.  Note:— For  oOux  cases,  see  Aocotmt  Stat- 
ed, Cent  Dig.  SI  1-8;  Dec.  Dig.  ^1.] 

fit  AooouNT  Statxd  «=»7— Epfbct— Quahtdk 
Mebuit. 

In  such  case,  and  even  if  the  attorney  was 
entitled  to  recover  only  under  *  count  in  quan- 
tum meruit,  the  amount  of  his  recovery  there- 
under became  fixed  vt  hen  the  account  became  a 
stated  account  so  that  he  might  recover  upon 
an  account  roidered  and  suted. 

[Ed.  Note.— For  other  cases,  see  Aeoonnt  Stai^ 
ed,  Cmt  Dig.  H  41-49;  Dec.  Dig.  «=»7.] 

6l  Accourt  Stated  «=>1— Expkbss  Cortbact. 

Under  a  special  contract  for  tbe  express 
payment  of  a  sum  named,  or  under  a  specialty, 
the  mere  rendering  of  a  statement  of  the  amount 
due,  even  when  acquiescence  in  the  correctness 
of  the  statement  is  shown,  will  not  justify  an 
action  upon  an  account  stated. 

[Ed.  Notp— For  other  cafles,  see  Account  Stat- 
ed, Cent.  Dig.      1-8 ;  Dec.  IMg.  «=»!.] 

7.  AccouHT  Stated  <sb»6(^— Rendebiro  or 

ACCODRT— DEUT. 

Where  an  account  was  rendered,  the  re- 
cipient was  bound  to  make  his  objections  there- 
to within  a  reasonable  time,  and,  if  he  did  not 
do  so  within  six  months  without  satisfactory 
excuse  therefor,  there  was  an  unreasonable  de- 


lay, and  his  acquiescence  woold  be  presumed, 
and  tbe  account  would  become  an  account 
stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  i  39 ;  Dec.  Dig.  «=»6(4).] 

8.  Account  Stated  4»20(1)— QuEsiioir  roB 

JUBT— FbAUO  and  MIBTAKB. 

Questions  of  fraud  and  mistake  in  com- 
bating the  force  ot  an  aoeonnt  stated  are  tar 
tbe  jury,  and,  where  assent  is  based  upon  ac- 
quiescence arising  from  a  failure  to  object,  the 
length  of  time  which  must  pass  before  an  ac- 
count rendered  becmnes  an  aceonnt  Mated  la  a 
question  of  law. 

[Ed.  Note^For  oQier  cases,  see  Account  Stat- 
ed, Cent  Dig.  H  9.  98:  Dec.  Dig.  ^20(1).] 

Department  2.  Appeal  from  Sifperlor 
Court  Los  Angeles  County;  Chas.  Monroe, 
Judge. 

Action  by  Burton  B.  Crane  against  Charles. 
Stansbury  and  another.  Judgment  for  plain- 
tiff, new  trial  denied,  and  defendants  appeal. 
Judgment  and  order  affirmed. 

Thos.  O.  Toland,  Lewis  W.  Andrews,  and 
Andrews,  Toland  &  Andrews,  nil  of  Loa 
Angeles,  for  appellants.  Ward  Chapman,  E. 
B.  Drake,  and  John  B.  Blby,  all  of  Los  Ange- 
les, for  respondent 

HBNSHAW,  J.  This  action  was  brought 
to  recover  attorney's  fees  for  services  render- 
ed by  Oscar  A.  Trlppet  plaintiff's  assUfnor, 
to  defendants.  The  complaint  chafed  in 
several  counts  and  sought  a  lecoverf  tor 
$2,160.40,  with  interest  from  the  lltb  day  of 
July,  1911.  One  count  charged  upon  an  ac- 
count stated,  another  npoo  an  express  con- 
tract a  third  in  quantum  memlt  Trial  was 
had  before  a  Jury,  yrhicb  rendered  ita  verdict 
in  a  Bom  totaling  the  amount  sued  for  with 
intweat  From  tbe  Jadgment  and  order  re- 
fustng  them  a  new  trial,  defendants  appeat 

[1-tJ  It  Is  made  to  appear  that  In  1904  tlie 
dty  of  Loa  Ange^  let  a  contract  to  one  Bd- 
wards  Cor  tbe  constracUon  of  an  ontfUl 
sewer  from  the  dty  to  the  Pacific  ocean  many 
miles  distant  The  contract  price  exceeded 
haU  a  mlllton  dollars.  Aa  BecnrltT'  for  tta 
performance,  Edwards  was  required  to  give 
and  gave  a  bond  In  fbe  sum  of  928:^600.  Ba 
immediately  assigned  hla  contract  to  Stans- 
bury and  Powell,  who  assumed  Its  obligations 
and  undOTtook  the  work.  In  1906  they  en- 
countered dlfflcoltleB  and  ceased  wwk,  leav- 
ing a  large  part  uncompleted.  This  abandon- 
ment  of  the  contract  at  once  raised  serious 
and  dlfflcnlt  ooestioiu.  The  dty,  in  August, 
1906,  served  notice  of  the  resdsidon  of  the 
contract  and  of  Its  Intention  to  complete 
the  wwk  itsdf.  The  dty  did  proceed  with 
the  work  and  completed  It  In  November,  190T. 
Immediately  upon  tbe  abandonmei^  and  in 
contemplation  of  the  legal  questions  which 
had  arisen  and  the  legal  actttras  whldk  might 
arise,  defendants  consulted  their  attorney, 
Mr.  McGutcbetHi.  He  In  torn  suggested  the 
employment  of  Mr.  Trippet  to  assist  him  in 
the  consideration  of  the  legal  questions,  to 
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advise  wltb  him  as  to  the  course  of  action 
to  be  pursued,  and  to  aid  In  the  prosecution 
or  defense  of  any  actions  which  might  be 
necessary.  Some  of  the  legal  propositions 
thus  requiring  consideration  went  to  the  le- 
gality and  validity  of  the  contract  between 
the  dty  and  the  contractors,  the  Justification 
of  the  contractors  for  their  abandonment 
xtpoa  the  ground  of  the  impracticability  of 
construction  by  reason  of  defective  or  im- 
possible spedflcations,  the  right  of  the  dty 
to  complete  the  contract  when  the  contrac- 
tors were  insisting  that  the  dty  should  modi- 
fy its  spedflcations  and  permit  them  to  do 
it.  thti  liability  of  defendants'  sureties  upon 
their  undertaking,  and  the  defendants'  lia- 
bility over.  The  investigation  of  these  mat- 
ters necessitated  great  research  in  the  law, 
and  this  was  very  largely  done  by  Mr.  Tilp- 
pet.  Actions  were  instituted,  demurrers  in- 
terposed and  argued.  The  preparation  of  the 
litigation  for  trial  it  has  been  sufficiently 
made  to  appear  rested  in  comparatively 
small  degree  upon  the  testimony  of  witnesses. 
Nine-tenths  of  the  work  of  this  preparation, 
as  one  of  the  attorneys  testified,  was  profes- 
sl(mal  work  on  legal  auestlons.  A  very  large 
part  ot  this  work  Mr.  Trlppet  personally  per- 
formed. Indeed,  there  Is  no  conflicting  testi- 
mony against  plaintiffs  evidence  that  the 
value  of  Mr.  Trlppet's  services  was  at  least 
12,500.  This  ¥2,500,  less  certain  small  pay- 
ments made  by  defendants,  was  the  amount 
sued  for  under  these  different  counts. 

The  testimony  of  If  r.  Trivet  was  to  Oie 
effect  that  after  Mr.  McCatcheon'B  death  de- 
fendants  sought  to  employ  him  to  take  charge 
of  these  matters.  He  expressed  an  unwilling- 
ness to  do  so,  but  consented  to  }oln  as  coon- 
aA  with  some  other  reputable  attorney  or 
flrxn  of  aitOToajB.  Defendant  then  em^c^ed 
the  firm  of  CXHelveny,  MUUbln  ft  Stevens. 
HllUkin  and  Stevens  this  firm  tocSi  peS 
sonal  charge  of  the  matter.  Their  testimony 
-goes  to  the  ccBitlmied  servloes  ttf  Mr.  Tr^ipet 
and  the  value  of  those  services  throughout 
the  litigation.  Messra  Milllkin  and  Stevens 
sought  a  compromise  of  the  controversy  and 
took  charge  of  these  negotiations.  A  com- 
promise was  effected.  Thereafter,  on  July 
11th,  Mr.  Trlppet  preemted  bis  acoonnt  and 
bill  to  botb  Stanrirary  and  Powell  This  ac- 
coont  omtalned  some  10  or  12  items  charged 
asalost  defendants,  paymeots  to  other  petqtle 
on  acctmnt  <tf  f ees^  and  other  matters,  and 
two  ^mdflc  Items,  one  for  |600  retainer  fee, 
and  the  other  for  $2,000,  the  balance  of  the 
<ee  of  $2,600  agreed  by  d^endants  to  be 
paid.  Uptn  the  credit  side  of  this  account 
appeared  certain  itema  of  cash  paid  by  de- 
fendants to  Mr.  Trlppet,  some  of  which  cov- 
ered disbursements  made  by  him,  the  rest  of 
whldi  was  receipted  for  as  on  account  of  his 
tee,  leaving  a  balance,  as  has  been  said,  of 
$2,160.40.  This  account  was  unqnestlonably 
rendered  and  received  by  defendants  at  the 
time  It  bears  date.   Their  own  admissions 


establish  this  foct  Thereafter,  In  September, 
1011,  having  heard  no  word  trom  them,  he 
sent  them  another  statement  "of  balance  due 
on  account  as  per  statement  rendered,"  and 
he  received  no  response  to  this.  Again  In 
December,  1911,  he  addressed  to  them  a  let* 
ter  stating  that  in  July  he  had  presented  to 
them  his  account  and  had  received  no  re- 
mittance; "the  balance  due  is  $2,160.40,  and 
I  wish  you  would  remit  all  or  a  part  of  it 
at  once."  On  February  8,  1912,  he  wrote 
them  another  letter  to  like  effect,  therein 
stating  that  they  had  paid  no  attention  to 
any  of  his  letters  or  statements,  and  that 
he  therefore  requested  their  immediate  atten- 
tion to  It.  Following  this,  apon  February  17* 
1912,  a  reply  came  from  these  defendants 
to  this  efCect: 

"You  surely  have  forgotten  that  some  time 
before  a  c(raiprc»nise  was  talked  of  in  the  out* 
fall  sewer  matter  you  voluntarily  withdrew  from 
the  case  and  accepted  what  yon  bad  already 
received  as  compensation  in  fall  and  i^^reea 
with  us  that  no  further  demand  tor  attonuiy'S 
fees  would  be  made  on  us." 

In  this  letter  Is  outlined  the  defense  to 
this  action.  The  Jury,  with  the  evidence  be- 
fore It  of  the  character  and  volume  of  labor 
which  Mr.  Trlppet  had  performed,  of  the 
value  of  that  labor  fixed  1^  disinterested  at- 
torneys in  varying  snnis  from  $6,000  to 
$10,000,  having  before  it  also  the  testimony 
of  Mr.  Trlppet's  assodates  that  tb^  mn 
never  advised  of  his  withdrawal  and  never 
Dnderstood  that  he  had  wiOidEawn,  and  iSt, 
Tilppetfs  own  testimony  timt  he  had  not 
withdrawn,  and  finally  confronted  with  fiw 
Improbablllly  that  an  attom^  would  rmder 
services  of  sndi  valne,  covering  so  long  a 
period  €f  time,  and  tbea  wlthoat  reason,  and 
after  the  work  Imd  been  dwe,  withdraw  ftinn 
the  employmmt  after  having  received  but  a 
paltry  $360,  most  naturally  dedded  In  favor 
of  plalntlOTs  contoitlm. 

The  main  defense  having  thus  been  dispos- 
ed of  by  the  Jury,  appellants  fall  bade  upon 
certain  minor  contentions,  most  of  which  do 
not  merit  notice,  some  of  which  call  for  pass* 
ing  consideration.  Thus  the  prindpal  sum 
sued  for,  as  has  been  said,  was  $2,160.40. 
The  jury's  award  was  for  $2,441.85.  This, 
by  mathematical  calculation,  la  found  to  In- 
clude interest  upon  the  prindpal  sum.  It 
is  said  that  the  demand  was  not  a  liquidated 
demand,  that  one  of  the  counts  charged  In 
quantum  meruit,  that  the  value  of  the  serv- 
ices was  thus  to  be  determined,  and  that  an 
allowance  of  Interest  was  therefore  improper. 
Of  conrse,  all  this  presupposes  a  failure  to 
establish  dther  the  count  charging  upon  an 
account  stated,  or  the  count  charging  np<Hi 
an  express  contract  In  the  former  of  these 
cases.  If  the  account  stated  were  established 
Interest  would,  of  course,  follow  the  prind- 
pal sum.  In  the  second  count  upon  an  ex- 
press contract  it  Is  not  to  be  denied  that,  if 
that  count  were  established,  the  $2,160.40  be- 
came due  and  payable  when  the  controver> 
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lies  were  setUed  by  a  oompromlae,  and  that 
frmn  that  date  this  sum  would  bear  Interest 

TbB  evidence  was  amply  suffldont  to  sus- 
tain tbe  verdict  either  upon  the  count  of  an 
acconnt  stated  or  upon  tbe  count  of  an  express 
contract  We  have  heretofore  snffl<dently  In- 
dicated the  evidence  supporting  the  latter  of 
these  counts,  Mr.  Trlppet  himself  testifying 
to  the  express  contract  under  which  hia  mini- 
mum fee  was  to  be  $2,500,  and  to  be  a  larger 
sum  than  that  in  certain  contlngemcleB. 

[4-t]  So  far  as  concerns  the  account  stat^ 
ed,  appellants  are  In  error  in  their  position 
that  the  fees  of  an  attorney,  under  tbe  cir- 
cumstances here  shown,  even  where  the  con- 
tract is  found  to  be  an  express  contract,  may 
not  be  the  subject-matter  of  an  account  ren- 
dered and  stated.  True  it  la  that  in  the  gen- 
erality of  cases,  where  the  ctmtract  Is  a 
speciflc  contract  for  the  express  payment  of 
a  named  sum,  where,  In  short,  it  Is  a  special- 
ty, the  mere  rendering  of  a  statement  of  an 
amount  due,  even  when  acquiescence  or  con- 
sent is  shown  to  the  correctness  of  the  state- 
ment, will  not  Justify  an  acUon  brought  upon 
an  account  stated  and  thus  set  aside  the 
specialty  contract.  A  topical  case  of  this 
Is  Jaspar  Trust  Co.  v.  Lamkin,  1^  Ala.  388, 
SO  South.  837,  24  li.  B.  A.  (N.  S.)  1287.  126 
Am.  Bt  Bep.  33.  There,  the  defendant  being 
bound  by  his  promissory  notes,  the  holder  of 
the  notes  calculated  the  principal  and  inter- 
est due,  and  the  maker  consented  to  the  cor- 
rectnees  of  the  amount,  and  the  court,  tuM.' 
Ing  that  the  speciflc  contract  was  not  supers 
aeded,  declared: 

*^e  promisor  is  as  firmlr  bound  to  pay  the 
amomit  which  is  definitely  fixed  by  the  note  as 
he  could  be  by  any  implied  promise;  also  there 
is  no  account  for  them  to  settle  together.  Each 
ooe  with  bis  pencil  can  ascertain  at  any  momuit 
just  what  is  due,  and  the  mere  affirmation  of 
what  tbey  both  know  and  are  already  bound 
to  cannot  form  a  new  contract" 

But  such  is  not  the  case  here  pres^ted. 
True,  by  this  action  plaintlif  seeks  to  recov- 
er only  for  tbe  value  of  legal  services,  and 
It  may  be  conceded  that  the  sum  to  be  paid, 
under  the  testimony  of  Mr.  Trlppet,  was  fix- 
ed by  special  contract  Nevertheless  the 
transactions  between  the  attorney  and  bis 
clients,  as  is  shown,  covered  a  period  of 
years.  There  were  dbsburseraents  made  by 
Mr.  Trlppet  on  behalf  of  liis  clients ;  there 
were  rec^pts  of  numeys  from  those  (dienta. 
It  was  a  matter  of  adjustment— the  correct- 
ness of  the  dlsbursments  and  the  amount 
and  application  of  the  moneys  received  by 
Mr.  Trlppet  from  hla  clients.  There  was  In 
a  Tcory  real  sense  an  open  account,  subject  to 
adjustment  and  settlement  And  finally.  If 
ft  be  said  that  there  was  no  express  ewtract 
for  the  payment  of  a  fee,  hnt  that  Mr.  Trlp- 
pet was  entitled  to  recover  only  under  the 
emmt  In  qoantnm  memit  nevertheless  the 
amount  of  his  recovery  under  this  count  be- 
came fixed  when  the  acconnt  became  a  stated 
account  and  bore  interest  fn»n  that  date. 


The  bin  of  an  attorney  for  services,  like  any 
other  bill,  maj  vmA&e  proper  circumstances 
and  conditions  be  the  subject  of  an  account 
stated.  Lane  ft  Bodly  Go.  v.  Taylor,  80  Ark. 
469,  97  S.  W.  441.  7  B.  A.  (N.  S.)  924; 
Case  V.  Hotdiklss,  •42  N.  Y.  884;  Gruby  v. 
Smith.  13  111.  App.  43. 

[7, 1]  The  conrt  Instructed  the  jury  that 
when  an  account  was  rendered  it  became  the 
duty  of  tbe  recipient  to  make  bis  objecticnui 
thereto  within  a  reasonable  time,  and  that 
If  he  did  not  do  so  the  acconnt  became  an 
account  stated  and  the  foundation  of  an  In- 
d^>endent  cause  of  action  based  upon  the  ac- 
count stated ;  also,  that  silence  and  nonob- 
jection under  the  circumstances  of  this  case 
for  six  months  would  constitute  an  unreason- 
able time.  Exception  is  taken  to  these  in- 
structions. But  the  MHnplaints  made  against 
tbem  are  not  well  founded.  Tbey  are  unim- 
peachable in  point  of  law.  Defendants  were 
not  denied  the  importunity  to  explain  their 
silence.  Their  explanation  has  been  outlin- 
ed. It  was  that  tliey  paid  no  attratitm  to 
thla  account  that  they  thought  It  was  render- 
ed through  a  bookkeeper's  error,  and  that 
they  relied  upon  the  parol  agreement  which 
they  had  had  with  Mr.  Trlppet  whereunder 
he  bad  withdrawn  from  the  case,  accepting 
what  be  had  received  as  full  compensation 
for  his  services.  All  that  need  be  said  upon 
this  proposition  is  that  it  is  established  by 
the  verdict  of  tbe  jury  that  It  was  not  be- 
lieved. AU  that  is  left  then,  to  the  case,  is 
that  the  account  was  rendered  In  July,  that 
the  defendants  were  repeatedly  reminded  of 
it  and  took  no  action  upon  It  and  not  nntll 
Mr.  Tr^pet's  demand  took  on  a  peremptory^ 
tone  did  they  pay  any  attention  to  it  While 
all  questkms  of  fraud  and  mistake  In  com- 
bating the  force  of  an  account  stated  are 
questions  of  fact  for  the  jury,  where  assent 
Is  based  np<m  acquiescence  arising  from  a 
failure  to  object  the  length  of  time  which 
must  pass  before  an  account  rendered  be- 
comes, by  virtue  of  the  recipient's  failure  to 
object,  an  account  stated,  is  one  of  law  for 
the  court  There  is  here  no  controversy 
over  tbe  date  of  the  reception  of  the  account^ 
the  determination  of  whlcb  controversy 
would  be  a  matter  for  the  Jury;  nor  yet  over 
the  date  when  defendants  first  objected  to  it, 
which  also  would  be  a  matter  for  the  jury; 
nor  finally  over  the  defendants'  explanation  of 
its  delay,  which  likewise  is  a  matter  for  the 
Jury.  What  tbe  court  told  the  jury  in  ef- 
fect was  that  this  delay  of  six  months,  if  un- 
satlsflaictorily  explained,  was  as  matter  of 
law  unreasonable,  and  that  because  of  it  ac- 
quiescence would  be  presumed  and  the  ac- 
count would  become  an  acconnt  stated.  Snch^ 
we  repeat  1b  the  law.  Cusiac  v.  Boyne,  1 
CaL  App.  648.  82  Pae.  98S;  Bendy  v.  ManAi, 
75  Cal.  667,  17  Fac.  702;  Standard  OU  Oo.  v. 
Van  Etten,  107  U.  S.  325,  1  Snp.  Ct  178,  2T 
U  Ed.  819;  Flelscbner  r.  Knbll.  20  Or.  328, 
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26  Fac.  1086;  WlggliiB  r.  BuriEham,  77  U.  8. 
ao  Wall.)  129,  Id  L.  Ed.  884. 

NunieroDB  other  objections  are  made. 
They  have  all  been  considered  For  the  most 
part  ttey  revolve  around  the  legal  prlndpke 
which  we  have  considered  and  passed  on, 
and  they  do  not  merit  spedflc  notic&  Oer^ 
tala  others  are  unfairly  presrated.  To  11- 
Instrate:  Testimony  was  bdns  taken  <rf  at- 
torneys Mr.  Mllllkln,  Mr.  Morton,  and  Mr. 
Prultt  The  examination  threatened  to  be- 
come unduly  prolonged.  The  following  then 
took  place:  The  court  said: 

"We  are  taking  up  a  lot  of  time.  If  you  want 
me  to  testify,  I  will  tesUfy  that  Mr.  Millikin, 
Mr.  Morton,  and  Mr.  Pruitt,  the  only  ones  I 
have  seen,  are  prominent  lawyers  here;  that 
they  have  had  a  great  deal  of  busineBs  of  differ- 
ent Uods;  and  that  they  are  leading  lawyers  of 
the  b&^  Shall  I  be  sworn,  or  will  yon  consid- 
er that  r  have  so  testified  r 

Appellants  In  Uieir  brief  comiOaln  of  this 
as  an  error  and  Irregularity  which  prevented 
them  from  having  a  fair  trial.  Just  how  nor 
why  Is  not  shown.  Presumptively  it  could 
only  have  been  because  the  court  made  this 
statement  not  under  oath.  Yet  aw^llants 
omit  to  point  out  that  In  answer  to  the  ques- 
tion of  the  coui-t  their  attorney  declared:  "I 
will  consider  that  the  witness  would  ao  testi- 
fy If  on  the  stand."  Again,  complaint  Is 
made  because  the  court  instructed  Gie  Jury 
that  but  one  payment  of  $250  had  been  made 
to  Mr.  Trippet,  for  which  payment  credit  was 
given  In  his  account.  Tet  by  the  very  admis- 
sions of  the  answer  and  by  the  testimony  of 
the  defendants  themselves  no  pretense  Is 
made  that  there  was  ever  more  than  one  pay- 
ment of  $260  made  to  Mr.  Trippet 

These  are  exemplars  of  numerous  like  com- 
plaints made  by  appellants.  It  would  serve 
no  profitable  purpose  to  consider  them  all. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concor:  MBLTIN»  J.;  LOEIGAN.  J. 


BOSBNBAtTH  ESTATE  GO.  BOBERT 
DOLLAR  00.   (Oiv.  1764.) 

(District  Court  of  Appeal,  First  DUtrlet,  Cali- 
fornia.   Sept.  29,  1916.) 

1.  liAKDLOBD  AND  TENANT  ^=3202(3)— LbA BE— 
OOKSTBUCTION— "At  THB  SaME  RENTAL." 
In  view  of  Civ.  Code,  S  1945,  providing  that, 
if  a  lessee  of  real  property  remains  in  posses- 
eion  after  expiration  of  the  hiring,  the  parties 
are  presumed  to  bave  renewed  the  hiring  on  the 
same  terms,  an  agreement  at  the  expiration  of  a 
lease  that  the  lessee  should  remain  in  poases- 
■ion  from  month  to  month  "at  the  same  rental" 
does  not  imply  that  the  rent  was  thereafter  to 
be  payable  at  the  end  of  each  month  instead  of 
in  advance,  as  required  by  the  lease,  though  sec- 
tion 1947  provides,  in  the  absence  of  contract, 
that  rent  ts  payable  at  the  termination  of  the  re- 
spective rent  periods. 

[Ed.  Note.— For  other  Cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  806;  Dec.  Dig.  «=92(^(3).] 


2.  CONISAOTS  «=»170(1)  —  GonSTBUOTION  — 
PBAOTICAZ.  GONSTBUCTION  BT  PABTIEa 

Where  the  meaning  of  a  contract  is  doubt- 
ful, the  acts  of  the  parties  done  under  it  afford 
one  of  the  most  reUable  means  of  arriving  at 
their  intention. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CenL  Dig.  i  768;  Dec  Dig.  «»170a).] 

3.  LArroiiOBD  ard  TunAin-  «s»100  —  Bkict  — 

LlABIZJTT  OF  Le5SI:B. 
Where  the  rent  of  premises  was  due  monthly 
in  advance,  and  the  lenee  remained  in  possession 
after  the  end  oi  the  month  for  which  It  had  paid 
rent,  it  was  liable  for  rent  tOr  the  fallowing 
month,  unless  warranted  in  removing  by  Glv. 
Code,  {I  1941,  1942,  providing  that  the  lessor 
of  a  building  intended  for  occupation  liy  human 
beings  must,  In  the  absence  <rf  agreemoit,  keep  it 
in  a  condldon  for  such  occupation,  and  if  repairs 
are  necessary,  and  are  not  made  after  reasonable 
notice,  the  lessee  may  vacate  the  premises  and 
shall  be  discharged  from  further  payment  of 
rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  H  737-740;  Dec.  Dig.  «s3> 
196.] 

4.  Laudlobd  and  Tknaitt  <^1S8(1)— Rehi^ 

I<IABILXTT  OF  LeSSBB. 

Where  leased  premises  in  which  the  lessee's 
bookkeeping  department  was  conducted  by  ten 
employes  were  very  damp  during  the  last  two 
years  of  the  tenancy,  but  the  lessee  gave  no  defi- 
nite notice  to  repair,  it  is  not  relieved  from  lia- 
bility for  the  current  month's  rent  on  removing 
from  the  premises  on  two  day's  notice ;  the  rent 
having  become  due  at  the  beginning  of  the 
month. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  St  782,  784,  786;  Dec  Dig. 
<8»188(l).] 

Appeal  from  Superlcff  Court,  City  and 
County  of  San  Frandscb;  Marc^  B.  Cerf 
and  E.  P.  ShortaU,  Judges. 

Action  by  the  Bos^baum  Estate  Oompany 
against  the  Robert  Dollar  Oompany.  From 
a  Judgment  for  plaintiff  and  an  ordor  de- 
nying a  new  trial,  defendant  c^peala  Af- 
firmed. 

Nathan  H.  Frank  and  Irving  H.  Frank, 
both  of  San  Frandsoo,  for  ai^ellant.  Heller, 
Powers  &  Ebrman,  of  San  Frandaco,  for 

respMident. 

KERRIGAN,  3.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendant's  motion  for 
a  new  trial  Id  an  action  to  recover  rent. 

The  defendant  had  been  In  poasesslon  of 
certain  premises  belonging  to  the  plaintiff 
for  five  years  under  a  written  lease  which, 
among  other  things,  provided  that  the  rmt 
should  be  $300  a  month  to  be  paid  In  ad- 
vance on  the  Ist  day  of  every  month.  Just 
prior  to  the  expiration  of  the  written  lease 
the  parties  orally  agreed  that  the  defendant 
might  remain  a  tenant  of  the  premises  "from 
month  to  month  at  the  same  rental"  provided 
for  in  the  written  lease.  The  defendant  ac- 
cordingly remained  in  possesion  of  the  prem- 
ises for  six  months  under  this  new  arrange- 
ment, paying  the  rent  in  advance  on  the  1st 
day  of  each  month  up  to  December  31,  1913. 


«=sFor  otb«r  oasM  see  sams  toplo  ssd  KBT-NUMBER  in  all  Ke7-Numbered  DlgwU  and  Ind«xei 
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and  on  Jannary  6,  1914,  upon  two  days*  no- 
tice to  the  plaintiff  tbat  It  would  vacate  the 
premises,  It  removed  therefrom. 

The  first  contention  of  the  appellant  Is  that 
the  rent  dnring  the  period  that  It  occupied 
the  premises  from  month  to  month  was  not 
payable  in  advance,  but  at  the  end  of  the 
month,  and  that  this  action,  having  been  be- 
gun on  the  19tb  of  January,  1914,  for  the 
rent  of  the  premises  for  that  month,  was 
prematura  bronght,  and  that  the  finding 
of  the  court  that  the  rent  was  payable  In 
advance  Is  without  support  In  the  evidence. 

[1-3]  We  are  unable  to  agree  with  this 
view.  From  the  record  It  appears  that  the 
defendant  was  to  remain  In  possession  of 
the  premises  from  month  to  month  and  to 
pay  the  same  monthly  rental  as  was  pro- 
vided for  in  the  written  lease.  We  think  the 
arrangement  contemplated  the  payment  of 
the  rent  In  advance.  An  Important  Incident 
of  the  rent  is  the  time  of  Its  payment ;  and 
the  phrase  "at  the  same  rental,"  as  employed 
by  the  parties  In  this  instance,  was  undoubt- 
edly, In  view  ot  their  subseauent  conduct, 
Intended  to  cover  both  the  amount  of  the 
rent  and  the  time  of  Its  peymoit.  Under  sec- 
tion 1945  of  the  GlvU  Code,  if  the  tenant 
had  simply  remained  In  possession  of  the 
premises  after  the  expiration  of  the  written 
lease,  and  nothing  had  been  said  between  the 
parUes,  and  the  landlord  had  accepted  rent, 
the  law  would  have  conclusively  presumed 
that  the  hiring  was  on  the  same  terms  as  the 
expired  lease;  and  we  think  It  can  hardly 
be  said  that,  where  there  is  an  express  agree- 
ment that  the  tenant  shall  remain  in  posses- 
sion from  month  to  month  at  the  same  ren^ 
a],  the  parties  contemplated  any  djange  in 
the  time  ot  payment  of  the  rent  from  that 
which  had  previously  prevailed.  Had  there 
been  no  nwerUnu  hiring,  the  appellant's  poal- 
tion  would  be  very  strong  that  the  time  of 
payment  would  be  as  provided  for  In  section 
VM7  of  the  OtvU  Code^  vis.  at  the  end  of  the 
period  of  the  hiring;  but  the  circumstances 
<tf  the  verbal  renting  In  this  case,  and  the 
coarse  thereafter  pursued,  suffldently  attest 
the  nndontanding  itf  the  parties  that  the 
touuit  was  to  oonttnne  to  pay  the  rent  In  ad- 
Tanc&  Where  the  meaning  of  a  contract  is 
doubtful,  Oie  acts  of  the  parties  done  under 
it  atforcl  one  ot  the  most  reliable  means  of 
arriving  at  the  Intention  of  the  parties.  May- 
berry  V.  Alhambra.  etc.,  Oo.,  125  Cal.  446,  54 
Pac.  630,  es  Pac.  68;  Keltb  v.  Electrical 
Bngineerlng  Co.,  136  Cal.  178,  181,  68  Pac. 
588.  In  our  opinion,  therefore,  having  re- 
mained in  possession  of  the  premises  after 
the  31st  day  of  December,  1913,  the  tenant 
was  liable  for  rent  for  the  month  of  January, 
lftl4,  unless  it  was  warranted  In  removing 
therefrom  under  the  terms  of  sections  1941 
and  1942  of  the  Civil  Code,  which  provides 
that  the  lessor  of  a  building  Intended  for 
occopatl<m  1^  human  bdngs  must,  in  the  ab- 


sence of  an  agreement  to  the  contrary,  put 
and  keep  it  In  a  condition  for  such  occupa- 
tion, and  that,  if  repairs  to  the  premises  are 
necessary,  and  are  not  made  after  reason- 
able notice,  the  lessee  may  vacate  the  prem- 
ises, and  shall  be  discharged  from  farther 
payment  of  rent,  which  brings  us  to  the  sec- 
ond contention  of  the  appellant,  via.  that  the 
neglect  of  the  landlord  to  make  repairs  of 
the  character  Indicated  Justified  the  appel- 
lant in  summarfly  vacating  the  praises,  and 
relieved  It  from  the  obligation  to  pay  any 
further  rept 

[4]  The  evidence  shows  that  the  basement 
of  the  premises  (in  which  was  conducted  the 
tKK^eeplng  department  of  the  defendant's 
business,  giving  mploymeut  to  ten  itersons) 
was  very  damp  during  the  greater  part  of 
the  last  two  yeais  of  the  tenancy.  It  does 
not  appear,  however,  that  the  defendant  gave 
to  the  plaintiff  any  definite  notice  to  repair. 
True,  according  to  the  evidence  introduced 
by  the  defendant,  the  attention  of  the  plain- 
tiff was  called  to  the  condition  of  the  base- 
ment, and  on  one  oocaslcm  repairs  were  made; 
but  apparently  the  defendant,  realizing  that 
the  building  stood  on  filled  land  over  which 
the  waters  of  San  Frandsoo  Bay  formerly 
flowed,  and  whldi  was  subject  to  se^g^ 
and  expecting  In  the  near  future  to  move  Into 
a  new  building,  oondnded  to  ttderate  the 
condition  of  the  baaranent  This  view  Is 
borne  out  by  on  examination  of  all  the  evi- 
dence in  the  case,  and  especially  by  the  dr- 
cumstance  that  the  defendant,  at  the  temdna- 
tbon  of  the  written  lease,  enf^wed  into  the 
present  oral  lease  after  it  had  known  for 
J.8  months  the  condition  <tf  the  ptasOam 
atwnt  which  it  now  ccnnplains.  It  \a  tme 
that  one  of  the  witnesses  for  the  def^dant 
testified  that  three  days  before  the  vacation 
of  the  premises  the  condition  ot  the  baa&- 
ment  on  account  of  accumulated  seepage  had 
become  acute,  and  could  no  longer  he  toler^ 
ated ;  but  there  was  no  attempt  to  show  that 
the  conditlm  could  not  be  ranedied,  or  that 
any  notice  was  givm  to  the  plaintiff  to  re- 
pair the  defect  and  make  the  premises  habit- 
able. The  only  notice  then  given  by  the  de- 
fendant was  a  letter  written  on  January  3d 
to  the  effect  that  on  the  6th  day  of  that 
month  the  defendant  would  vacate,  which 
letter  the  plaintiff  received  on  the  day  tho 
defendant  moved  out. 

Complaint  is  made  that  the  defendant 
was  not  permitted  to  introduce  erid«ioe  as 
to  the  effect  upon  the  health  of  the  defend- 
ant's employds  of  the  condltlim  of  the  base- 
ment; but  the  court  i>ermltted  proof  of  such 
ccmdltlon,  and  stated  that  It  would  Itself 
draw  its  conclusion  as  to  its  effect  upon  the 
health  of  the  occupants.  We  see  no  error 
In  this  ruling. 

Judgment  and  order  affirmed. 

We  concur:  LENMON,  P.  J.;  RICH- 
ABDS.  J. 
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KNOBP  T.  BOARD  OF  POIiICB  GOM'BS  OF 
CITY  AND  OOUNTT  OF  8AN  FBAN- 
CISOO  6t  aL   (CSt.  1910.) 

(District  Ooart  of  Appeal,  Pint  DiBtrict,  Gal- 
ifoniia.    Sept.  28,  1616.   Behearing  Denied  ' 
by  Supreme  Court  Nov.  27,  1916.) 

1.  XdMITATION  OF  AOTIONS  ^:374(1)— -IiACHCS 
— APPUCATIOH  fob  RsiNSTATKltENT-  TO  PO- 
LICE FoBCK— Statutes. 

Under  Code  Civ.  Proc  i  338,  apcdfying 
what  actions  must  be  broueht  witbln  three 
years,  section  343,  providing  Uiat  an  action  for 
relief  not  before  provided  for  must  be  commeac- 
-ed  within  four  years,  and  section  352,  providing 
that  the  time  of  disability  b^  insanity,  etc.,  is 
not  a  part  of  the  time  limited  for  the  com* 
mmcement  of  an  action,  where  a  i^lice  officer 
collapsed  on  account  of  mental  strain,  later  be- 
coming insane,  obtained  three  months'  leave  of 
absence  without  pay,  and  tendered  his  resigna- 
tion as  a  member  of  the  force  to  take  effect  at  a 
time  not  specified,  which  was  accepted  on  the 
theory  that  it  took  effect  immediately,  so  that 
he  was  ousted  from  his  position,  but  did  not 
institute  his  action  for  reinstatemoit  f<>r  seven 
yean  and  ^LkM  months  after  the  date  ci  the 
«erti6cate  of  the  medical  superintendent  of  the 
state  hospital  discharging  nim  aa  recovered, 
limitation  of  the  officeri  cause  of  aetioo  began 
to  run  on  the  date  of  his  discharge,  and  was 
barred. 

[Ed.  Note. — For  other  cases,  see  Linutation 
of  Actions.  Cent  Dis.  I  418;  Dee.  THg.  «=> 

74(1).] 

2.  Insane  Pkbsonb  ^29— Rsstobation  to 
OAPAdTT—JuBiSDiOTiON— Statutes. 

Jurisdiction  to  determine  the  question  of  an 
insane  person's  mental  capadtjr*  in  the  absence 
■of  guardianship  proceedings  under  Code  Civ. 
Proc.  Sfi  1763,  17o4,  was  vested  exclusively  in 
the  ofiScers  of  the  state  hospital  for  the  insane, 
and  plaintiff's  discharge  from  the  hospital  on 
the  ground  of  his  recovery  was  an  adjudication 
by  competent  authority  that  he  was  sane  at 
hifl  discharge,  and  the  sinerior  court  had  no  ju-' 
risdiction  to  detsnnins  the  qoestion  of  Us  nwn- 
tal  capacity, 

[Gd.  Note.— For  other  eases,  see  Insane  Per- 
sons. Cent  Dig.  if  42,  140,  150;  Dec  Di^.  «=> 
29.] 

8.  Insane  Pbbsons  ^^2&— Restobation  to 

OAPACrCT— JUBISDIOnOH  OF  HOSPtTAI.  OF- 

ncEB— Confinement. 

Where  a  patient  in  the  state  hospital  for  the 
insane  was  granted  leave  of  absence  under  the 
care  of  his  brother,  he  was  constructively  in  the 
custody  and  under  the  control  of  the  state,  and 
it  was  not  essential  to  the  medical  superin- 
tendent's jurisdiction  to  discluu^  him  as  cured 
that  ha  should  have  been  actailly  confined  in 
the  hospital  when  the  eertlflcate  of  discharge 
was  applied  for  and  granted. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  SS  42,  140.  IGO;  Dec  IMf. 
«s»29.] 

-4.  Insane  Pebsons  «=sa29— RESiOBATion  to 
Gafacitt  —  Pbima  Facie  Psoor— CsBTin- 
cate  of  Hospitai.  Officbb. 
The  certificate  of  the  medical  superintend- 
ent ot  the  state  hospital  for  the  insane,  dis- 
charging plaintiff  therefrom  as  recovered,  was 
at  least  prima  fade  proof  of  pluntifi's  restora- 
tion to  capacity  upon  that  date,  and,  nothing  to 
the  contrary  appearing,  the  presumption  must 
prevail  that  ha  was  then,  and  rinee  has  been 
sane. 

[Ed.  Note. — For  otlier  cases,  see  Insane  Per- 
sons, Cent  Dig.  »  42,  140.  ISO:  Dec  Dig. 
*=>29.1 


Appeal  teem  Superior  Oomt,  City  and 
Cmatj  vt  Ban  Fraudaco;  Jas.  M.  Trontt, 

Judge. 

Application  for  writ  of  mandate  by  Bdward 
Ly  Knoxp  against  tba  Board  of  PoUoe  Com- 
nUssionera  of  the  City  and  County  of  San 
Frandsco  and  othera.  From  a  Judgment  for 
defendants,  and  an  order  denying  plaintiff 
new  trifO,  be  nnteals.  Judgmut  and  order 
affirmed. 

Von  SchradCT  &  Cadwalader,  of  San  Fran- 
cisco.  for  appellant  Percy  V.  Long,  City 
Atty.,  and  D.  3.  O'Brien,  Asst  City  Atbf^  both 
of  San  Francisco,  for  respondents. 

LBNNON,  P.  J.  In  this  proceeding  the 
plaintiff  sought  a  writ  of  mandate  against 
the  defmdants,  sitting  as  the  board  of  police 
commissioners  of  the  city  and  county  of  San 
Franci&co,  commanding  tbem  to  reinstate  the 
plaintiff  as  a  member  of  the  police  depart- 
ment of  said  dty  and  county.  The  appeal 
Is  from  a  Judgment  entered  In  fttvor  of  the 
defendants,  and  from  an  order  d^iylng  the 
plaintiff  a  new  trial. 

The  facts  of  the  case  are  practically  undis- 
puted and,  in  bo  far  as  they  are  pertinent  to 
a  discussion  of  the  paramount  point  In  the 
case,  are^  substantially  stated,  these:  On 
the  6th  day  of  November,  1899,  tbe  plaintiff 
became  a  member  of  the  police  department 
of  said  dty  and  comity,  and  was  thereafter 
an  active  member  of  tbe  department  nntU 
June,  1901,  when  he  "collapsed  oo  account 
of  mental  strain."  The  records  of  the  police 
commission  show  that  on  July  2.  1901.  tbe 
plalntifTs  application  for  leave  of  absence  for 
three  months  without  pay  was  granted  by  the 
board,  and  that  oo  September  24,  1901,  he 
tendered  bis  resignation  as  a  member  of  the 
police  department,  whidi  was  accepted  "to 

take  ^ect  from  ."   On  November  22, 

1901,  tbe  plaintiff  was  adjudged  to  be  Insane 
by  the  superior  court  of  said  dty  and  county, 
and  committed  to  the  care  of  the  Napa  state 
bo^ltal,  where  he  remained  as  a  patient 
and  an  inmate  until  November  10, 1902,  when 
he  was  released  on  leave  of  absence  in  care 
of  bis  brother,  Geo^  H.  Knorp.  Thereupon 
plaintiff  returned  to  San  X^andsco,  where  he 
resided  witb  bis  brother  nntU  May  24,  1904, 
when  he  in  person  applied  for  and  procured 
from  the  medical  superintendent  of  the  Napa 
state  hospital  a  eertlflcate  disebarging  htm 
from  tbe  cnstodr  and  control  of  said  instl- 
tution  upon  the  ground  of  his  mental  recov- 
ery. Tbereafter,  on  October  24,  1911,  be  pe- 
titioned tbe  superior  oonrt  of  tbe  dty  and 
county  of  San  Frandsco  fbr  an  nder  re- 
storing bim  to  capadty  pursuant  to  ttie  pnv 
TlsLons  of  section  1760  of  tbe  Code  of  OivU 
Pzooednr^  and  the  court  made  the  order. 
'Cha  trial  court  In  Its  findings  of  fact,  ammif 
other  tbtngs,  found  that  plaintiff's  resigna- 
tion as  a  member  of  the  police  departmoit 
was  tendered  by  him  and  accepted  by  tbe 
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board  of  police  oommlesloners  on  September 
24, 1901,  and  tlut  his  cause  of  action  for  rein- 
statement was,  as  pleaded  In  the  answer  of 
the  defendants,  barred  by  the  provisions  of 
sections  338  and  343.  Code  of  OItU  Fzoeednre, 
and  the  laches  of  the  plaintiff. 

The  latter  we  think  Is  folly  sostaln- 
ed  by  the  evidence.  The  action  was  not  In- 
stttnted  nntD  March  27,  1912.  some  seven 
years  and  eight  months  after  the  date  of  the 
medical  superintendent's  coHflcate  finally 
discharging  the  plalntUT  from  the  custody 
and  control  of  the  state  as  recovered.  That 
date  In  onr  opinion  must  be  taken  as  the 
time  when  the  plaintiff  was  restored  to  ca- 
pacity, rather  than  Match  26,  1912,  the  date 
of  the  decree  of  the  superior  conrt  whldi  pur- 
ported to  Jndldally  determine  his  restoratloa 
to  capacity.  The  plaintUTs  petition  to  be 
restored  to  capacity,  which  was  the  basts  of 
the  decree  of  the  superior  court,  did  not  aver 
that  he  had  been  under  gioardianship  by  vir- 
tue of  the  provisions  of  sections  1763  and 
1764,  Code  of  Civil  Procedure,  at  the  time  of 
his  commitment  for  Insanily  to  the  state 
hospital;  and  consequently  the  superior 
court  had  no  Jurisdiction  to  hear  and  deter* 
mloe  the  question  of  the  plaintiff's  mental 
capacity.  Such  JorlsdlctloD,  In  the  absence 
of  guardlan^lp  proceedings,  was  vested  ex- 
clusively In  the  officers  of  the  state  hospital 
<Kellogg  V.  OotOuran,  87  Cal.  192,  25  Pac.  677, 
12  L.  B.  A.  104);  and  therefore  the  plaintiff's 
discharge  from  the  hospital  upon  the  ground 
of  his  recovery  was  an  adjudication  by  com- 
petent authority  that  he  was  sane  on  the  day 
and  date  of  hte  discharge  (Kellogg  v.  Coch- 
ran, supra).  The  case  of  Aldric^  v.  Barton, 
158  Cal.  488,  95  Pac.  900,  has  no  applicatltm 
to  the  fiicts  of  the  present  case.  l%ere  the 
patl«it  had  been  away  from  the  state  hos- 
pital for  many  years,  clainring  all  the  while, 
wiUiovt  opposition  fr«n  the  officers  of  the  hos- 
pital, to  have  been  dlstAarged  and  at  liberty 
nnder  a  poiported  order  of  discharge;  and 
the  Supreme  Court  held  that  under  tlioee  dr- 
cmnstaneea  the  ofllcera  of  tbe  state  hospital 
lost  the  custody  and  centred  €f  the  iiatlent, 
and  were  therefore  ousted  of  jnrlsdictim  to 
mate  a  second  ceitlflcate  of  discharge.  That 
case  reeognizes  the  right  of  the  medical  su- 
perintendent of  a  state  hoqiltal  to  release 
a  patient  on  parole;  and  that  Is  precisely 
what  was  done  In  the  present  case.  During 
his  leave  of  absence  the  plaintiff  was  con- 
structively In  the  custody  and  under  the  con- 
trol of  the  state;  end  it  was  not  essential 
to  the  exercise  of  Jurisdiction  to  discharge 
the  plaintiff  that  he  ^ould  have  been  actual- 
ly confined  in  the  state  hospital  at  the  time 
ttie  certificate  of  discharge  was  applied  for 
and  granted.  People  v.  Gelger,  116  Oal  440, 
48  Pac.  389.  The  certificate  of  discharge 
dated  May  24,  1004,  was  at  least  [»ima  fade 
proof  of  the  plaintiff's  restoration  to  capacity 
upon  that  date  (Aldrlcb  v.  Barton,  supra); 
and,  nothing  appeariag  to  the  <»ntrary,  the 
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presumption  must  prevail  that  he  was  flM 
and  ever  since  has  been  sane. 

It  Is  not  disputed  that  the  plalntlfTs  pur- 
ported reslgnatlw  as  a  member  of  the  police 
department  was  acc^ted  and  dealt  with 
by  the  board  of  police  oommlssl<Hiers  upon 
the  theory  that  It  took  effect  Immediately, 
notwithstanding  the  fact  that  the  records  of 
the  commission  show  that  It  was  to  take  ef- 
fect at  a  time  not  specified.  In  short.  It  Is 
not  disputed  that  the  plaintiff  was  ousted 
from  his  position  as  a  police  officer  by  the 
board  on  September  24,  1901,  the  date  of 
his  purported  resignation;  that  being  so,  his 
cause  of  action  for  reinstatement  accrued 
upon  that  date;  and  giving  him  credit  for 
the  time  during  which  he  was  under  the  dis- 
ability of  Insanity  the  statute  in  our  opinion 
commenced  to  run  against  his  cause  of  action 
upon  May  24,  1904,  the  date  of  his  restora- 
tion to  capacity  as  shown  prima  fade  by  the 
medical  superintendent's  certificate  of  dis- 
charge, and  consequently  his  cause  of  action 
was  barred  by  the  statute  of  limitations. 
Secttons  352,  338,  343,  Code  Olv.  Proc;  Far- 
rell  V.  Board,  ete.,  1  Cal.  App.  5,  81  Pac.  674 ; 
Jones  V.  Board,  etc.,  141  Cal.  96,  74  Pac. 
696;  Dodge  v.  Board,  1  Cal.  App.  608,  82 
Pac.  699. 

It  was  not  contended  upon  behalf  of  the 
plaintiff  In  the  court  below,  nor  Is  It  contend- 
ed here,  that  be  did  not  have  knowledge  of 
the  fact  that  his  purported  resignation  was 
accepted  end  treated  as  having  gone  into  ef- 
fect as  of  the  date  of  Ite  tender;  and  his 
only  excuse  f<a  not  sooner  Instituting  his  ac- 
tion is  that  he  could  not  do  so  until  he  had 
been  restored  to  capacity  by  the  decree  of  the 
superior  court.  But  such  decree,  as  has  been 
pointed  out,  was,  under  the  facts  of  the  pres- 
ent case,  neither  a  necessary  nor  a  vaUd  ad- 
judication of  his  competency,  and  consequent- 
ly win  not  avail  to  toll  the  stiatnte  of  limi- 
tations, nor  relieve  him  from  the  praalty  of 
his  undoubted  laches  In  instituting  the  ac- 
tion. 

We  need  not  concern  onrselves  with  the 
goeetlon  as  to  whether  or  not  the  evidence 
sustains  the  finding  that  the  plaintiff  did 
In  fact  tender  his  resignation,  and  that  the 
same  was  accepted  and  took  effect  Immedi- 
ately, for  the  fact  still  rematos  that  the  plain- 
tiff, nnder  and  by  virtue  of  his  purported 
reslgoatiMi  and  ite  acceptance,  ceased  to  be 
a  member  of  the  department  from  the  date 
thereof;  and  even  if  It  be  conceded  that  he 
was  thereby  wrongfully  deprived  of  his  of- 
fice, the  finding  upon  the  stetute  of  llmlte- 
tlons  and  the  laches  of  the  plaintiff  being 
supported  by  the  evidence,  it  alone  will  suffice 
to  support  the  Judgment 

This  disposes  of  all  of  the  polnte  presented 
in  the  appeal  whlcti  we  deem  worthy  ot  die- 
cossion. 

The  Judgment  and  order  are  al&nned. 

We  cODCor:  KiQBBlGAN,  J.;  RICH- 
ABDS,  J. 
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NEWBALI/  LAND  ft  FABHINO  CO.  V- 

BURNS  et  al.    (Cir.  1900.) 

(DlBtiiet  Court  of  Appeal,  8«cotid  District,  Gat- 
ifornia.   Sept  28.  1916.) 

1.  COHTRAOTS    (S=>246  —  CONSTBDCTIOH— TlUa 

AS  EBSuroi;  or  Contbact; 
Where  parties  mter  into  a  contract  maUng 
time  of  Its  eseence,  and  thereafter  in  considera- 
tion of  payment  of  a  sum  of  money  the  time  for 
performance  ie  extended  subject  to  all  of  the 
terms  and  conditiottB  of  the  former  agreement, 
the  provision  makine  time  of  the  essence  of  the 
contract  is  continaed  in  the  ner  agreement. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  1131-1138;  Dec.  Dig.  «&=»246.] 

2.  Vbndoband  Purchaseb  «s>101— FoRixrt- 
UBK  or  ConTBAOT— Nonoc. 

Under  an  agreement  whereby  a  deed  was 
placed  in  escrow  to  b«  delivered  on  payment  of 
a  sum  of  money  by  defendaate,  and  making 
time  of  the  essence  of  the  contract,  no  notice 
was  required  to  terminate  defendants'  rights 
on  their  default  In  making  die  payment  witUn 
the  time  prescribed. 

[Ed.  Note.— For  other  eases,  sse  Tender  .and 
Purchaser,  Cent  Dig.  ||  170-174;  Dsa  Dig. 
«=>101.] 

5.  Vendok  and  Pdbchabeb  <S=>187  —  Pbb- 
roBiCAncB  or  ConTBAor  —  Waivkb  or  Dk- 

rADLT. 

Under  an  agreement  whereby  a  deed  placed 
in  escrow  was  to  be  delivered  to  defendants  on 
payment  of  a  sum  of  money  before  a  certain 
date,  efforts  made  by  defoidants  after  the  date 
fixed  to  sell  the  land  and  the  making  of  sur- 
veys, neither  of  which  were  required  by  the 
contract  thou^  pemdtted  by  nlalntiff,  did  not 
amount  to  a  waiver  of  the  deuolt  in  perform- 
ance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  121.  S74,  87S;  Dec. 
Dig.  «S3187.] 

4.  VlNDOB  AND  PUBOHASEB  ^»97— PlBTOBU- 

ANOB  OF  CoNTBACT  —  FoKnEiTUBB— Condi- 
tion Pbecedent. 
The  deposit  of  a  deed  in  escrow  according 
to  the  terms  of  the  contract,  under  which  it  was 
to  be  delivered  on  payment  to  the  depositery 
of  the  sum  required,  rendered  a  tender  of  tiie 
deed  unnecessary  as  a  condition  precedent  to  for- 
feiture on  failure  to  pay  the  money. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  161,  162,  166;  Dec 
Dig.  «=»97.] 

6.  Vendob  and  Pubchaseb  «=>25,  840— Rbh- 
EDiEB  or  PuBOHAasft— Rbcovebt  or  Monet 
Paid. 

Where  a  contract  for  the  sale  of  land  and 
a  deed  to  the  land  were  placed  in  escrow  to  be 
delivered  on  payment  of  a  sum  of  money  to 
Uie  depositary,  the  fact  that  the  contract  was 
never  delivered  is  fatal  to  the  claim  of  the  pur- 
chasers not  only  to  any  interest  in  the  land  but 
also  to  recover  the  sum  at  money  paid  when  the 
writings  were  placed  in  escrow. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  SI  30,  1003-1007;  Dec 
Dig.  «=>2ii,  340.] 

Appeal  from  Superior  Court  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  the  Newhall  Land  &  Farming 
Company  against  Juliette  A.  Bums  and  oth. 
ers.  From  a  Judgment  for  plaintiff  and  an 
order  denyii^  a  new  trial,  defendants  appeal. 
Affirmed. 


Jolm  a  Mlle^  at  Lot  Aiigde%  fm  awel- 
lanfaL  Campbell  ft  Motm,  of  Loa  Ang^lei,  for 

raqmulent 

SHAW,  J.  Deftndanta  prosecute  thla  ap- 
peal from  a  Jndgmttit  entered  In  favor  of 
plaltttUt  qnletiiig  Its  title  to  certain  lands 
described  In  tlis  con^Oalnt,  and  likewise  ap> 
peel  from  an  cnder  of  court  denjrli^-  tb^ 
motion  tor  a  new  trial  of  said  actlUL 

Defendants  base  their  dalm  to  an  iatetest 
In  the  lands  uvaa  two  ecmtracU  alleged  to 
have  been  ezecnted  plaintiff,  the  first  ot 
which  was  dated  January  81.  1912,  whereby 
plaintiff,  for  a  consideration  of  ^700,000,  to 
be  paid  as  therein  sOpolated,  agreed  to  aeU 
and  defendant  Bums  and  one  R.  E.  Mnncy 
agreed  to  purchase  the  property  In  question. 
At  the  time  of  tbe  midcing  of  thla  contract 
there  was  paid  to  the  idalntlff  the  sum  ot  |5,- 
000,  and  t3ie  agreement  me  placed  in  escrow 
with  the  CUtlaeu^  National  Bank  of  Los 
Angeles,  "to  be  delivered  <ml7  In  the  eveoit  of 
tbe  payment  of  the  earn  of  torty-ilve  thou- 
sand dollars  ($45,000)  on  or  b^re  May  1, 
1912."  Bums  and  Muncy  tailed  to  pay  this 
¥4D,000,  and  on  April  29,  1012,  they,  with 
plaintiff,  e»cnted  an  agreement  redtlng  the 
fact  that  the  contract  was  not  to  be  deliv- 
ered except  upon  the  payment  of  946,000  on 
or  before  May  %  1912,  which  payment  th^ 
were  unable  to  mate,  and  agreed  In  writing 
that  such  contract  sbonld  be  canceled  and 
annulled,  and  that  Bums  and  Muncy  waived 
all  claims  to  or  Interest  In  said  agreement 
and  consented  to  the  torMture  of  said  sum 
of  $5,000  paid  by  tbem  to  plaintiff. 

As  found  by  the  court  upon  ample  evidence, 
no  fraud  or  duress  entered  Into  the  execution 
of  this  latter  agreement  for  the  cancellation 
of  the  contract  and  forfeiture  of  the  $5,000 
paid  thereon ;  and  hence  this  contract  may  be 
eliminated  from  further  consideration. 

Thereafter,  on  May  2,  1912,  a  contract 
similar  In  terms  and  coodltloua.  between 
plaintiff  and  defendant  Burns  aloae,  waa  pre- 
pared, wherein  plaintiff  agreed  to  sell,  and 
Burns  agreed  to  purchase,  tbe  property  in 
question  for  tbe  sum  of  $74S,000,  payable  as 
follows:  "Forty-flve  thousand  dollars  ($4;^- 
000)  on  or  before  June  1, 1912.  at  the  Citizens' 
National  Bank  of  Los  Angeles,  with  which 
this  agreement  Is  deposited  in  escrow,  to  be 
by  said  bank  delivered  to  tbe  party  of  the 
second  part  upon  receipt  of  said  payment" — ' 
the  contract  further  specifying  the  time  for 
the  payment  of  other  stipulated  Installments 
of  the  purchase  price  covering  the  whole 
thereof.  This  contract  provided: 

"That  time  ia  hereby  made  the  essence  of  this 
agreement,  and  of  each  and  every  one  of  the 
covenants,  terms  and  conditimis  hereof.  •  •  • 
That  any  neglect,  failure,  or  default  in  making 
any  one  or  more  of  the  payments  of  principal 
or  interest  hereinbefore  provided  for,  or  In  com- 
plying with  any  of  the  other  covraants,  terms, 
or  conditions  of  this  agreement,  at  the  time 
or  times  and  in  the  manner  hereinbefore  specified. 
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or  at  the  en^atlon  of  any  eztensioii  thereof  in 
writing  made  by  the  party  of  tbe  first  part,  or 
any  violation  in  any  of  such  covenants,  terms, 
or  conditions,  upon  the  part  of  tbe  said  party  of 
the  second  part,  shall,  at  tbe  option  of  the  party 
of  the  first  part,  cause  a  forfeiture  of  all  of  the 
fights,  privileges  and  Interests  of  tht  said  puiT 
of  the  second  part  under  this  agreement.'' 

Bums  made  default  In  the  payment  of  the 
$45,000  so  stipulated  to  be  paid  on  or  before 
Jnne  1,  1912,  and  upon  payment  of  which 
tbe  escrow  holder  was  to  deliver  said  con- 
tract to  ber.  Whereupon,  on  June  1,  1012,  to 
consideration  of  the  payment  of  ¥760,  plain- 
tiff In  writing  agreed: 

"To  extend  tbe  time  for  the  payment  of  the 
sum  of  forty-five  thousand  dollare  ($45,000) 
due  and  payable  on  this  day  to  July  1,  1012, 
subject  to  all  of  the  terms,  covenants  and  condi- 
tions of  tbe  agreement  between  the  parties 
hereto  bearinz  date  of  2d  day  of  May,  1912,  a 
copy  of  wbicn  is  deposited  with  tbe  Citizens' 
National  Bank  of  Los  Angeles  in  escrow  to  be 
delivered  to  the  party  of  the  second  part  upon 
tbe  paymeot  of  said  mm  of  forty^ve  thoniud 
doOan  ($45,000)." 

Defendant  again  made  default  In  tbe  pay- 
ment of  the  $45,000,  time  for  the  making  of 
which  was  so  extended  to  July  1,  1912.  It 
appears  that  after  Jnly  1,  1912,  there  were 
some  n^coUations  between  plaintiff  and  de- 
fendant Bnms,  as  a  result  of  which  defend- 
ants claim  a  verbal  extension  of  time  to  July 
15,  1912,  was  given  within  which  to  pay  the 
$45,000.  As  to  this  claim,  however,  upon 
snffldent  evidence,  the  court  found  adversely 
to  defendants.  Not  only  does  tbe  claim  rest 
upon  an  oral  alteration  of  the  terms  of  a 
written  contract  (if  there  was  one),  but  there 
was  no  consideration  for  such  alleged  exten- 
sion. 

[1, 21  Hie  dilef  contention  of  appellants  Is 
that  the  written  Instrument  whereby  defend- 
ants were  given  until  July  1st  within  which 
to  pay  the  $45,000  so  stipulated  in  the  con- 
tract to  be  paid  June  1st,  and  upon  the  mak- 
ing of  which  the  contract  was  to  be  delivered 
to  defendant  Bums,  did  not  in  express  terms 
provide  that  time  should  be  made  the  essence 
of  said  agreement  for  the  extension  of  time  of 
payment.  The  original  contract,  dated  May  2. 
1912,  did  in  the  strongest  terms  provide  that 
time  should  be  the  essence  thereof,  and  the 
agreement  providing  for  the  extension  ex- 
Iffessly  provided  that  such  agreement  was 
"subject  to  all  of  the  terms,  covenants  and 
cfxidltlons  of  the  agreement  between  the  par- 
ties hereto  bearing  date  of  2d  day  of  May, 
1912L"  The  sole  purpose  of  the  latter  agree- 
ment was  to  extend  tbe  time  as  stated  for 
the  payment  of  the  sum  of  $45,000,  and  to 
this  extent  only  was  the  contract  modified. 
Clearly  tbe  effect  of  tbe  language  last  quot- 
ed was  to  carry  into  the  agreement  for  the 
extension  all  of  tbe  terms  and  provialons  of 
the  contract  to  which  It  related.  When  de- 
.  fendants  failed  to  make  the  payment  within 
tbe  time  so  extended,  the  position  of  the  par- 
ties was  Identically  the  same  as  though  BD<di 
contract  providing  for  the  extenalcm  had  nev- 
er been  executed,  nils  being  true,  and  con- 


ceding that  Instead  of  the  contract  being 
placed  in  escrow  to  be  delivered  to  Bums 
only  upon  payment  of  $45,000  by  July  Ist 
it  had  been  actually  delivered  to  her,  a  case 
Is  presented  as  to  whi<^  the  language  used 
by  the  Supreme  Ck>urt  In  Glock  v.  Howard, 
etc^  Co.,  123  Oal.  1.  05  Pac.  713,  43  U  R.  A. 
199,  69  Am.  St.  B^.  17,  is  applicable.  De- 
fendants' right  to  an  interest  In  the  land  was 
<mly  such  as  the  contract  gave,  and  it  gave 
no  right  save  and  except  upcm  compliance 
with  the  conditions  contained  therein.  No 
notice  was  required  to  terminate  defendants' 
rights  under  the  contract  (see  Commercial 
Bank  v.  WeMon,  148  Cal.  601,  S4  Pac  171), 
but  their  default  on  July  1,  1912,  In  making 
the  payment  of  $46,000,  unexcused  and  not 
waived.  Ipso  facto  terminated  all  rl^ts  they 
might  have  acquired  by  compliance  with  sni^ 
provision  (Champion  Gtold  Mln.  Co.  v.  Cham- 
pion Bflues,  164  CaL  20B,  128  Pac 

[S]  Appellants,  however,  claim  ttmt  plain- 
tiff In  allowing  tbe  defendants  to  proceed  on* 
der  the  contract  after  the  15th  day  of  July, 
1912,  made  the  conditions  <tf  the  ojU^nal 
contract  mutual  and  dependent,  reason  of 
vrbidx  faot  plaintiff  waived  Uv  rli^t  to  de- 
clare time  of  the  aeBenoe  of  the  cimtract  In  ' 
support  ot  this  oontentton,  uvpeUants  dte 
authorities  to  the  ^ect  that  wben  the  con- 
tract requires  a  party  to  do  orataln  acts  In 
the  perf(Hinance  of  which  he  has  made  de- 
fault but  afterwards  perfnma  tbe  acts, 
which  perftvrmanoe  la  acc^ted  by  the  other 
party,  such  aeceptanoe  constitutes  a  waiver 
as  to  time.  Howard  v.  niompsm  Lumber 
Co.,  106  Ey.  666.  60  S.  W.  1092;  Smith  t. 
Sanitary  District,  108  111.  App.  68:  Th9  acta 
done  by  defendants  and  as  to  which  plain* 
tiff  entered  no  protest  were  tiDtorts  to  sell  tbe 
land  and  the  alleged  making  of  surveys,  acts 
not  called  for  by  the  contract,  and  in  the  do- 
ing of  which  plaintiff  had  no  Interest,  since 
there  was  no  provist<m  In  the  contract  re- 
quiring them  to  sen  the  land  or  make  sur- 
veys, l^e  only  acts  pursuant  to  the  terms 
of  the  contract  the  performance  of  which,  if 
accepted  by  plaintiff,  would  have  constituted 
a  waiver  as  to  time,  would  have  been  tbe  per- 
formance of  the  covenants  contained  in  the 
contract,  none  of  which,  as  shown  by  the  evi- 
dence, was  performed  by  defendants.  If  aft- 
er making  default  defendants  had  tendered 
the  $46,000  and  plaintiff  had  accepted  the 
same,  clearly  It  would  have  constituted  a 
waiver  under  which,  sotwlthstandlng  the 
fact  said  Bum  had  not  been  paid  as  stipulat- 
ed, defendants  would  have  been  entitled  to 
delivery  of  the  contract,  and  the  performance 
of  other  covenants  therein  as  stipulated 
would  have  entitled  tbem  to  performance  on 
the  part  of  the  plaintiff. 

[4]  It  is  further  claimed  that  plaintiff.  In 
order  to  have  placed  the  defendants  In  de- 
fault, should  have  tendered  a  deed  before 
de<£luing  a  forfeiture,  In  support  of  wbtdi 
deary  v.  Ftilger,  84  OaL  310^  24  Pac.  280^  18 
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Am.  St  Bep.  187,  Is  cited.  It  appears  from 
the  contract  that  as  payments  were  made  to 
the  Oitlzens*  Kattonal  Bank  deeds  to  spedfled 
parts  of  the  pr(^perty  veie  to  be  d^Tered  to 
defendants,  one  <tf  which  deeds,  as  provided 
In  the  contract,  to  a  piece  ct  land  desisted 
as  "tract  A,"  was  to  be  ddlTeied*  together 
with  the  cmtract,  iq>on  the  payment  of  the 
$45,000.  This  deed  was  deposited  with  the 
Citlaens'  National  Bank  In  escrow  to  be  de- 
livered by  said  bank  to  defendant  Bnms 
with  the  contract  apon  payment  of  said  snm. 
Since  the  deed  was  signed  and  left  with  the 
bank  to  be  delivered  to  defoidants  nffon  pay- 
ment of  the  amount,  no  further  tender  was 
necessary.  Hoice,  assnmlng  a  fftct  not  true. 
Chat  the  contract  was  at  the  time  of  its  date 
delivered  to  defendant  Bnms,  and  assnmlng 
furtiier  that  there  was  a  consideration  for 
Its  execution,  nevertheless,  since  any  rights 
thereunder  dep^ided  upon  her  paying  the 
snm  of  $46,000  on  or  before  July  Ist  she,  by 
making  default  in  said  payment,  lost  all  rl|^ 
to  enforce  the  contract  gainst  plaintiff. 
Olocfc  V.  Homrd,  etc.,  Oo.,  and  Champion 
Gold  Mln.  Co.  V.  Champion  Mines,  supra. 

[fi]  Moreover,  the  fact  that  the  contract 
was  never  delivered  is  fatal  to  the  assertion, 
not  only  of  any  claim  of  Interest  in  the  land 
on  the  part  of  defendants,  bnt  as  well  to  any 
right  to  recover  the  $9,000  so  paid  at  the 
time  of  the  making  of  the  first  ccntract  Jan- 
nary  31,  1912,  or  the  recovery  of  the  $750 
paid  for  an  extension  of  time  within  which, 
as  provided  In  the  second  contract,  to  pay 
the  $45,000.  Defendants  allege  In  their  an- 
swer that  the  contract  was  execnted,  and  th''-- 
Is  true  in  the  sense  only  that  it  was  signed 
by  the  plaintiff;  but  according  to  Its  express 
terms  It  waa  not  to  be  delivered,  but  deposit- 
ed in  escrow  until  July  1st,  when,  if  Bnms 
paid  the  $45,000,  the  escrow  holder  was  In- 
stmcted  to  deliver  It  to  defendant  In  oth- 
er words,  the  effect  of  the  transaction  waa, 
at  most,  for  a  omBlderatlon  of  $5,000  to  give 
defendants  an  option  to  acquire  a  contract 
for  the  purchase  of  the  land  upon  tilie  terms 
and  conditions  contained  therein,  npon  pay- 
ment of  $45,000  by  July  1,  1912.  They  neg- 
lected and  failed  to  exercise  snch  option  by 
paying  the  $45,000  by  Jnly  1, 1012,  and  hence 
the  contract  waa  never  delivered. 

The  appeal  Is  without  merit  and  flu  judg- 
ment and  order  are  affirmed. 

We  concur:   CONRBT,  P.  J. ;  JAMBS,  J. 


MABTZ  flt  al.  v.  PAOIFIO  ELDOEBIC  BT. 

OO.    (Oiv.  2008.) 

(EHstrict  Court  of  Appeal,  Second  IMfltrict,  Oal- 
ifomia.    Oct.  2,  1016.   Behearliig  Denied 
by  Sapreme  Court  Dec.  1,  wl6.) 

1.  Railsoads    <8=S60(22)  —  Aocidbnts  at 
Cbossinos— Question  fob  Jubt. 
In  an  action  for  damages  for  death  at  a  rail- 
road crossiug,  whether  deceased  eonld  have 


seen  defendant's  car  if  be  had  used  reasonable 
care  in  obeerring  before  he  reached  point  where 
a  bnilding  obstrncted  his  view  held  for  the  jury. 

[Ed.  Note.— For  other  Bailroads, 
Cent  X>ig.  K  1177,  1178;  DecTDlg.  «=»Se0(2!^ 

2.  Apfbai,  ANn  Bbbob  «s>100e  —  Bivxzw — 

FiNoiNGS  or  Faots. 

Ezpreas  and  implied  finding  of  fact  made 
by  a  jury  upon  conflicting  evidence  are  conclu- 
nve  on  appeal, 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Bnor.  Cent  Dig.  U  Sm-Sm;  Deo.  Dig. 
1002.J 

8.  Rahaoads    ^s>324(1)  —  AoomiNTB  Ai 

Cbossings— Cabe  Rsquibbo. 
Where  a  railroad  track  at  the  point  of  cross- 
ing and  a  signboard  of  warning  were  in  plain 
view  in  front  of  deceased  as  he  came  down  the 
road,  it  was  bis  duty  to  approach  the  crossing 
with  reasonable  care  and  nave  his  automobile 
under  controL 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1020,  1022,  1028;  De&  Dig.  «» 
324(1).] 

4.  Bahaoadb   •»827(18)  —  AoozDxma  ax 

CbOSBINOS— OAXB  RnQUIBBD. 

The  rule  that  a  traveler  on  a  highway  must 
look  and  listen  for  approaching  trains  applies 
to  an  dectric  railroad  which  is  operated  on 
the  company's  private  ri^t  of  way  except  at 
Btrett  crossings. 

[Ed.  Note.— For  other  caseL  see  RailroadSp, 
Cent  Dig.  |  1066;  Dee.  Dig.  4=^827(13).] 

6,  Railboads  «=>827(1),  83S(1)  —  Aooidbi«t8 

AT  CbOSSING— CONTBIBUTOBT  NBGUGBWCE. 

Where  the  phy^cal  facts  shown  bv  evidence 
raise  the  inevltaUe  InferMiee  that  the  deee» 
ed,  on  approacbing  defendant's  railroad  crossing 
in  his  automobile!  did  not  look  or  listen,  or« 
having  looked  and  listened,  be  endeavored  to 
cross  Immediately  in  front  of  a  rapidly  ap- 
proaching car  that  waa  plainly  open  to  his  view, 
which  would  canse  a  ressonable  apprehension  of 
danger,  he  was  as  a  matter  of  law  guUty  of 
contribntory  negligence. 

[Ed.  Note.~For  other  cases,  see  Bailroads, 
Cent  Dig.  M  1048. 1046,  1080, 1068;  Dee.  Dig. 
«=»827(0.  833a)J 

Appeal  from  Superior  Court,  Los  Angles 
County ;  Wm.  D.  Dehy,  Judge. 

Action  by  Frank  Marts  and  others  against 
the  Padflc  Electric  Railway  Company.  From 
a  Judgment  for  plaintiffs  and  an  order  deny- 
ing a  motion  for  new  trial,  defendant  ap- 
peals. Judgment  and  order  reversed. 

Frank  Karr  and  A.  W.  Asbbnra,  both  of 
Los  Angeles,  for  appellant  Joseph  Scott  A. 
O.  Bitter,  and  J.  B.  Jonjon-Bodkft,  all  of  htm 

Angeles,  for  respondents. 

CONREY,  P.  J.  'nils  action  was  brought 
by  the  widow  and  three  minor  children  of 
Frank  Martz  to  recover  damages  on  account 
of  the  death  of  Marts,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
company.  The  defendant  denied  the  charges 
of  negligence,  and  set  np  the  defense  of  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. The  defendant  appeals  from  the 
Judgment  and  from  the  order  denying  its  mo- 
tion for  a  new  trial. 

At  about  2  o'clock  In  the  afternoon  of  the 
Ist  day  of  Febraary,  1012,  Frank  Harts  was 
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traTellDg  In  bli  aatomoblle  in  a  sontberly 
direction  on  Santa  Anita  avoine,  in  the  coun- 
ty of  Loe  Angel e8.  and  was  approaching  a 
point  where  that  highway  la  crossed  by  the 
trades  of  defendant  company.  At  tbe  cross- 
ing a  collision  took  place  between  the  aato- 
moblle and  a  car  of  the  defendant  Immedi- 
ately east  and  west  of  Santa  Anita  arenue 
the  railroad  occnples  a  private  right  of  way. 
It  is  a  donble-track  railroad  which  mns  east 
and  west  across  the  aTenne,  bat  curves  to- 
ward the  south  at  a  point  beginning  abont 
100  yards  west  of  the  avenue.  The  carve  is 
snch  as  that  at  a  distance  of  1,000  feet  west 
of  Santa  Anita  avenue  cars  beyond  that  point 
are  not  Tlsible  from  the  avenue,  i^ip^lant 
claims  that  the  eridoice  is  sndi  as  to  compel 
the  condusion  that  no  negligence  was  estab- 
lished on  the  part  of  the  defendant,  and  also 
very  earnestly  contends  that  contrlbntory 
negligence  on  the  part  of  the  deceased  was 
concIoaiTely  established.  For  these  reasons 
it  is  daimed  tliat  the  court  erred  In  reftudng 
to  instruct  the  jury  to  render  a  verdict  for 
the  defendant 

[1,2]  At  the  same  time  when  Mr.  Harts 
coming  from  the  north  was  approaching  the 
railroad,  an  express  cm  of  the  defmdant  was 
travding  in  an  easterly  Erection  on  doCend- 
ant's  southerly  track.  Santa  Anita  avenue  la 
constructed  In  two  roadways  separated  by  a 
row  of  eucalyptus  trees  down  the  center.  On 
the  westerly  aide  of  the  west  roadway  of 
Santa  Anita  avaiue  and  north  ot  the  defend- 
ant's right  ot  way  there  was  at  the  time  of 
the  collision  a  small  white  building  abont 
82^  feet  long,  located  abont  47  feet  west  of 
the  westerly  line  at  the  highway  and  abont 
43  feet  north  of  the  south  tra<^  Along  the 
westerly  side  of  ttie  west  roadway  was  a  row 
of  tall  eucalyptus  trees,  abont  10  feet  apart 
A  signboard  marked,  "Railroad  Crossing — 
Look  Out  for  the  Cars,"  had  been  placed  at 
the  intersection  of  the  right  of  way  with  the 
westerly  roadway,  and  the  railroad  tracks 
were  raised  slightly  above  the  level  of  the 
roadway  upon  which  Martz  was  traveling, 
thereby  rendering  the  tracks  plainly  visible 
to  one  occupying  tils  position.  No  persons 
but  Che  motorman  and  conductor  of  defend- 
ant's car  (so  far  as  the  evidence  shows)  saw 
the  deceased  at  the  time  of  the  accident,  and 
they  saw  him  only  for  an  instant  immediate- 
ly preceding  the  collision.  There  Is  no  testi- 
mony from  any  observer  as  to  whether  the 
deceased  looked  or  listened  for  the  approach 
of  the  car.  The  motorman  testified  that  his 
car  was  traveling  IS  or  20  miles  an  hour,  and 
that  the  deceased  was  traveling  "as  fast  as  I 
was  going,  maybe  a  little  faster."  In  addi- 
tion to  the  forcing  undisputed  facts,  appel- 
lant claims  that  the  evidence  shows  that  the 
branches  &f  the  eucalyptus  trees  were  high 
above  the  traveler's  head,  and  did  not  ma- 
terially obstruct  the  traveler's  view  in  look- 
ing to  the  west  and  that  the  tracks  with 
poles  and  wires  were  plainly  visible  to  the 
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traveler,  and  that  it  Is  also  certain  that 
Martz  "made  no  effort  to  avoid  the  approach* 
ing  train,  tor  the  marks  of  his  automobile  on 
the  ground  showed  that  he  was  headed  due 
south  and  had  not  swerved  in  either  direc- 
tion." Appellant  admits  that  there  was  con- 
flict in  the  evidence  as  to  whether  warning 
was  glvoi  by  blowing  of  the  whistle  on  de- 
fendant's car,  but  claims  that  the  negative 
testimony  of  plalntUf's  witnesses  that  they 
heard  no  whistle  blown  is  not  mtitled  to 
credit  as  against  the  positive  testimony  of 
other  witnesses  who  said  that  they  heard 
the  whistle.  Appellant  farther  admits  that 
the  evidence  as  to  the  rate  of  speed  at  which 
defendant's  car  was  traveling  varies  from  18 
to  30  miles  an  hoar.  There  is  evidence  tend- 
ing to  show  that  the  branches  of  the  eucalyp- 
tus trees  were  above  the  tmvelu''s  head,  but 
there  Is  also  testimony  that  there  was  an 
nndergrowth  extending  upward  from  the 
ground,  and  that  the  limbs  of  the  trees  came 
down  and  met  this  undergrowth;  that  there 
were  sintmts  growing  up  from  the  trees 
which  were  as  much  as  6  feet  long;  that 
these  were  suckers  from  the  roots  of  the 
trees,  and  grew  out  Uke  a  bush.  Under  these 
conditions  it  Is  likely  tliat  there  woold  be 
spaces  throngb  whicdi  one  trav^lng  along  tike 
road,  as  Qie  deceased  was  traveling  b^ore  he 
came  to  the  small  building,  possibly  could 
have  seen  an  awroachlng  car,  and  that  a 
laiiEe  part  of  Oie  space  so  occupied  by  the 
trees  was  so  obstructed  that  through  the 
space  thus  occiqtied  it  was  Imjuaslble  to  have 
seen  the  cars.  The  questioa  presented  to  the 
jury  was  whether  or  not  a  person  so  travel- 
ing and  using  reasonable  care  in  observing 
would  have  aeea  the  approaehlng  car,  not- 
withstanding tile  obstructions  of  trees  and 
brush  along  the  highway,  and  notwithstand- 
ing the  farther  obstruction  made  by  poles 
erected  at  intervals  between  the  railroad 
tracks  and  carrying  the  power  wires.  We  are 
not  warranted  in  saying  that  as  a  matter  of 
law,  under  these  conditions,  the  deceased 
would  have  seen  the  car  if  be  had  made  a 
reasonable  efTort  to  use  his  powers  of  obser- 
vation before  he  reached  'the  point  when  tbe 
building  entirely  obstructed  his  view  in  that 
direction.  Therefbre  as  to  this  fact  we  most 
accept  tbe  conclusion  of  the  Jury.  And 
we  are  likewise  bound  by  their  implied  find- 
ing that  no  warning  whistle  was  sounded  by 
the  motorman. 

Assuming,  then,  that  Martz  was  not  negli- 
gent In  falling  to  observe  the '  approaching 
car  while  he  was  farther  north  than  the 
above-mentioned  building,  or  while  he  was 
traveling  along  the  road  opposite  that  build- 
ing, we  must  now  consider  the  situation  as 
it  existed  between  the  point  in  the  avenue 
where  the  building  no  longer  obstructed  bis 
view  to  the  west  and  the  south  track  of  the 
railroad  where  the  collision  occurred.  The 
testimony  of  tbe  witnesses  is  aided  by  cer- 
tain photographs  shown  In  the  record.  As 
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aboTe  stated,  tbe  bn&dlng  was  43  feet  north 
of  the  south  railroad  track  and  about  47  feet 
west  of  the  westerly  line  of  the  highway, 
whl(di  wonid  be  probably  about  60  feet  west 
of  that  part  of  the  highway  In  which  the 
automobile  was  traveling.  Under  these  con- 
ditions the  railroad  tracks  west  of  Santa 
Anita  avenue  along  which  the  electric  car 
would  approach  the  crossing  would  be  plainly 
visible  from  the  automobile  during  at  least 
the  last  60  feet  of  its  approach  to  the  south 
track.  And,  as  shown  by  the  photographs, 
the  curve  of  the  railroad  Is  such  that  the  ap- 
proaching railroad  car  would  liave  been  plain- 
ly visible  if  It  was  anywhere  within  1,000 
feet  of  the  crossing. 

[1-6}  The  evidence  shows  that  Mr.  Marts 
was  S2  years  old,  in  good  health,  and  had 
beoi  nsing  this  automobile  nearly  a  year. 
On  the  day  of  the  accident  he  was  driving 
alone.  It  appears  that  he  had  never  driven 
over  this  railroad  crossing  until  that  day. 
Bntv  as  above  shown,  the  railroad  track  at 
the  point  of  crossing  and  a  signboard  of 
warning  were  in  plain  view  in  front  of  t^e 
deceased  as  be  came  down  the  road.  This 
being  so,  even  if  (as  we  must  asstuAe  to  be 
the  fact)  he  liad  not  seen  any  approaching 
car  before  coming  opposite  the  white  build- 
ing, It  was  his  dnty  to  approach  the  crossing 
with  reasonable  care  to  have  hie  autcmioblle 
under  control.  If  we  assume  that  he  did 
this,  then,  when  he  came  within  60  feet  of 
the  southerly  railroad  track,  he  was  in  a 
safe  situation  at  all  events.  If  there  was 
no  approaching  car  within  a  distance  of  1,000 
feet,  he  would  have  ample  time  to  cross.  For 
at  the  rate  of  80  miles  per  hour  the  railroad 
car  would  require  at  least  23  aeconds  to 
reach  the  point  of  intersection;  whereas  the 
automobile,  even  at  a  flve-mile  rate,  would 
be  across  In  8  seconds.  On  the  other  hand. 
If  the  approaching  railway  car  was  anywhere 
within  the  distance  of  1,000  feet,  Mr.  Martz 
must  have  seen  It  If  he  made  the  most  ordi- 
nary use  of  his  faculties,  and  this  at  least  he 
was  bound  to  do.  Grlfiin  v.  San  Pedro,  etc., 
R.  R.  Go.,  170  Cal.  772,  151  Pac.  282,  L.  R.  A. 
I916A,  S42.  The  rule  is  applicable  to  electric 
railroads  operated  under  conditions  similar 
to  tlie  operation  of  steam  railroads.  Loftus 
V.  Pacific  Blec.  By.  Co.,  166  Cal.  464, 137  Paa 
34.  And  U  the  car  thus  observed  by  the  de- 
ceased waa  approadiing  at  sndi  ^eed  and 
was  then  within  snch  distance  as  to  cause 
reasonable  apprehension  of  danger,  it  was 
negligence  on  Uie  part  of  the  aatomobile  driv- 
er to  attempt  such  a  crofsing.  Such  attempt 
would  be  the  voluntary  assumption  of  a  risk, 
and  for  injuries  resulting  therefrom,  and 
which  the  defendant  then  had  no  further  op- 
portunity to  avoid,  the  law  does  not  intend  to 
provide  compensation. 

The  only  other  alternative  state  of  facts 
which  seems  possible  under  the  evidence  Is 
that  Mr.  Martz  came  down  the  avenue  and 


into  the  zone  of  danger  at  a  rate  of  speed 
whlc4i  was  reckless  under  the  drcumstances, 
and  thus  heedlessly  placed  himself  where  the 
concurrent  n^ligence  of  the  defendant  caus- 
ed his  death.  In  this  case  also  there  is  no 
right  of  recovery.  Where  the  physical  facts 
shown  by  undisputed  evidence  raise  the  in- 
evitable Inference  that  the  person  approach-, 
ing  a  railroad  crossing  did  not  look  or  listen, 
or  that,  having  looked  and  listened,  he  en- 
deavored to  cross  immediately  In  front  of  a 
rapidly  approaching  train  that  is  plainly  open 
to  his  view,  he  Is  as  matter  of  law  guilt?  of 
contributory  negligence. 

It  seems  clear  that  there  Is  no  situatl<m 
shown  upon  any  possible  state  of  facts  con- 
sistent with  the  evidence  which  can  authorize 
a  verdict  such  as  was  rendered  in  tills  case. 
The  defendant  was  clearly  entitled  to  a  ver- 
dict In  its  favor.  Having  reached  this  con- 
clusion, we  deem  it  unnecessary  to  discuss  al- 
leged errors  in  the  Instructions  given  to  the 
jury.  With  respect  to  the  objections  urged 
against  those  instructions,  we  express  no 
opinion. 

The  Judgment  and  order  are  rerersed. 
Weooncor:  JAMES,  i.;  SHAW,  J. 


OOPP  T.  GUARANTY  OIL  CO.   (Civ.  2006.) 

(District  Court  of  Appeal,  Second  District,  Ca^ 
ifoniia.  Sept.  28,  1016.  Rehearing  Denied 
Oct.  27, 1916 ;  Denied  by  Supreme  Court  Nov. 
27. 1916.) 

1.  ApPEAZ.  ANn  BsaoB  «=3l011(D— Scots  — 
CoNFLicnita  Evidence. 

In  the  presence  of  a  material  and  direct  con- 
flict in  the  testimony,  the  findings  of  the  trial 
court  wherein  they  are  adverse  to  th«  appel- 
lant's cooteotions  must  be  snstained. 

[Bid.  Note.— For  other_casea,  see  Appeal  and 
Error,  Cent  Dig.  3983-3988;  Dec.  Dig.  «=s> 
lOlld).] 

2.  Appeal  and  Ekbob  <^1071{1)  —  Scope  — 
Habhless  Ebbob— Findings. 

Though  the  trial  court  erroneously  held 
that,  at  the  time  of  an  alleged  tender  of  the 
amount  of  Interest  due  on  a  note,  the  assignee 
of  the  payee  had  already  elected  to  declare  the 
entire  amount  due  in  accordance  with  Ms  right 
under  the  contract,  such  error  was  harmleM. 
where  the  eonrt  thereafter  correctly  held  that 
there  was  in  any  evenj  no  tender. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent^  Dig.  |  4234;  Dec.  Dig.  «a»107ia).l 

8.  Bnu  AND  Nona  ^»S16— Nonnbootiabij! 
INSTBUUENTS— Effect  of  Absionhbht. 

Any  defenses  which  the  makers  of  a  non- 
negotiable  note  might  have  urged  against  its 
payee  are  equally  available  as  against  his  as- 
signee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  8  751;  Dec.  Dig.  «=>315.] 

4.  Bills  and  Notss  «=»310— Nonneootiabli 

IN8TBU)IENT»— AOBEEMKNT  NOI  TO  TBANS- 
FER— CONSTBUCnOK . 

Altliough  the  payee  may  have  agreed  not 
to  negotiate  or  self  a  nonnegotiable  instrument, 
such  agreement  would  not  binder  him  from 
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tnntferrii^  it  after  detmlt  had  been  made  In 
tbe  payment  of  interest. 

[Ed.  Note.— Fpr  other  caaes,  aee  BUb  and 
Motes,  Cent  Dig.  U  742,  743;  Dec.  Dig.  «=> 
810.] 

5.  BxUd  AND  NOTBB  «»103CL)— NONJISOOIX- 

ABU  iNSTBiniEifTs  —  Wabkahhes— FUTOU 
PBomsEa. 

It  is  no  defense  ogainBt  a  nonnegotiable  in- 
Btrument,  issued  in  payment  of  shares  of  oil 
stock  purchased  to  secure  control  of  the  com- 
pany, that  the  payee  said  no  more  treasury 
Btock  could  be  isaued  and  that  more  waa  Issued, 
where  it  did  not  appear  that  hia  statement  waa 
more  than  a  statement  of  opinion. 

[Ed.  Xotor-For  other  casea,  see  BiUa  and 
Notes,  ^Cent  Dig.  U  238-289:  Dec.  Dig.  ^ 

6^  COBPORATIOHS  «=>182  —  STOOKHOLDEBS  — 

NoncK  or  CoBPOBATB  Acts  —  Pbibuup- 

TI0R8. 

Presamptively  a  stodiholder  has  knowledtre 
or  meona  of  learning  the  facts  as  to  the  condi- 
don  of  any  ntoA  remaining  in  tbe  corporation 
treasury. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  686-690:  Dec.  Dig.  «»182a 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  F.  F.  Copp  E^alnat  tbe  Guaranty 
Oil  Company.  From  Jadgment  for  plaintiff, 
and  order  denying  motion  for  new  trial,  de- 
fendant appeals.  Affirmed. 

Weaver,  McCracken  &  McKee,  of  Los  An- 
geles, for  appellant.  Clair  S.  Tappan,  of  Los 
Angeles,  for  respondent. 

JAMES,  J.  This  action  waa  brought  upon 
a  promissory  note  executed  by  the  defendant 
Plaintiff  had  Judgment,  and  a  motion  made 
by  tbe  defendant  for  a  new  trial  was  doled. 
Hie  aitpeal  Is  taken  from  the  judgment  and 
also  from  the  order  denying  tbe  motion. 

The  promlssoiT  note,  which  evldenoed  an 
indebtedness  of  $14,100,  was  dated  at  Los 
Angeles,.  June  14,  1911,  and  made  payable 
"oa  or  before  two  years  after  date."  It  con- 
tained' a  provision  that,  if  Interest  payments 
were  not  made  when  due,  "then  the  whole 
sum  of  principal  and  interest  shall  become 
Immediatety  due  and  payable  at  the  option  of 
the  holder."  In  December,  1911,  an  install- 
ment  of  interest  became  due,  and  it  was  be- 
cause of  default  in  the  payment  of  this  in- 
terest that  the  plaintiff  declared  an  option  to 
mature  tbe  full  amount  of  the  note.  On  the 
29tii  of  January,  1012,  written  notice  was 
given  to  the  defendant  company  of  this  elec- 
tion on  the  part  of  the  plaintiff,  and  this  ac- 
tion was  shortly  thereafter  brought  The 
payee  of  tbe  note  was  W.  H.  FuUer,  who, 
after  the  December  interest  payment  became 
doe,  indorsed  tbe  note  to  this  plaintiff.  As 
e(dlateral  security  there  was  delivered  to  the 
payee  with  the  note  and  afterwards,  trans- 
ferred to  his  Indorsee  80,000  shares  of  the 
Lucky  Boy  Oil  Company  stock.  In  the  an- 
swer of  the  defendant  issue  was  raised  as  to 
the  matter  of  the  note  being  indorsed  to  this 
plaintiff,  and  it  was  denied  that  any  default 
bad  been  committed  In  tbe  matter  of  tbe 


payment  Interest  at  the  ttme  ot  tbe  alleged 
^ecticHi  <a  tbe  plaintiff  to  dedare  tbe  whole 
amount  of  principal  and  interest  due.  In 
the  separate  defense,  mere  particular  refers 
ence  to  wbidi  will  be  hereinafter  made,  one 
of  tbe  all^tlona  waa  that,  before  tbe  orig- 
inal payee  had  indorsed  the  note  to  plainttfl, 
tender  bad  lieen  made  to  such  payee  of  tbe 
amount  of  Interest  due  <»i  tbe  note,  together 
with  compound  Interest,  all  of  which  the 
payee  refused  to  aoc^L  It  appeared  in  evl- 
deoce  that,  prior  to  the  time  this  action  was 
brought,  the  r^reaoitative  of  defendant 
called  upon  tbe  attorn^  for  tbis  plaintiff  and 
made  request  to  be  allowed  to  pay  tbe  Inter- 
est, both  simple  and  oompoand,  which  bad 
thai  aocmed;  that  the  attumey  tor  plaintiff 
informed  such  rqireaentative  f>f  defendant 
that  he  bad  no  authority  to  accept  anything 
except  tbe  full  amount  of  prlwdpal  and  In- 
terest There  was  a  conflict  In  tbe  te8tlm<uy 
as  to  when  tbla  conversaUoa  was  bad.  Two 
wUnesses  for  tbe  defendwit  testified  that  it 
occurred  on  tbe  12th  day  of  January,  1812 
(this  action  bavlng  been  otnunenoed  early 
in  March  ot  tbe  same  year).  There  was  no 
dlqiate  in  tbe  evidence  showing  tbat  on  tbe 
20th  day  of  January,  1812,  a  l^ter  was  writ- 
ten by  tbe  attorney  for  t^is  plaintiff  to  tbe 
defendant,  notifying  d^endant  ot  the  elec- 
tion of  tbe  plaintiff  to  declare  tbe  whole 
amount  of  tbe  note,  both  inlndpal  and  Inter- 
est, due  on  account  of  the  d^ult  In  the  pay- 
ment of  the  Installment  of  interest  which  bad 
become  due  In  December,  1811.  The  attor- 
ney for  tbe  plaintiff  testified  tbat  the  con- 
versation had  with  the  representatives  of 
defendant,  wherein  an  offer  was  made  t^ 
paj  overdue  interest,  occurred  after  the 
dispatch  and  rec^pt  by  them  of  the  letter 
wherein  the  option  was  exercised  to  mature 
the  note. 

[1,  2]  In  tbe  presence  of  this  conflict  In  the 
testimony,  tbe  findings  of  the  trial  court 
wherein  they  are  adverse  to  tbe  appellant's 
contention  as  to  that  matter  must  be  su^ 
tained.  We  find  in  the  transcript  the  record 
of  statements  made  by  the  learned  trial  judge 
wherein  It  was  suggested  as  tbe  view  of  the 
court  that  it  was  immaterial  as  to  whether 
any  tender  of  Interest  was  made  twfore  or 
after  the  receipt  of  the  written  notice  of  elec- 
tion to  mature  the  note  because, '  as  stated 
by  the  judge,  when  the  parties  appeared  at 
the  office  of  plalntUTs  attorney  they  were 
told  that  the  attorney  had  no  auUiority  ex- 
cept to  collect  the  full  amount  of  tbe  note. 
The  trial  judge  declared  that  such  a  state- 
ment, made  under  such  drcumstances,  waa 
sufficient  to  mature  the  note  and  to  show  an 
election  on  the  part  of  the  plaintiff  so  to  do, 
and  that  any  offer  then  made  by  tbe  defend- 
ant to  pay  the  Interest  then  owii^  was  in- 
effectuaL  We  are  hardly  prepared  to  agree 
with  tbe  trial  judge  in  this  view,  but  we  can- 
not disturb  the  judgment  because  of  such 
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erroneow  coocliulai  for  Uw  leasoa  tliat  the 
flndliigg  as  made  cover  tbe  Issoes  prewnted 
and  declared  that  no  tender  as  alleged  was 
eTer  made.  The  trial  oonrt  receired  all  ol 
the  evidence  tonchlng  the  mattv  of  this  ten- 
der*  80  tbrae  was  no  ruling  adverae  to  appel- 
lant by  which  It  was  prevented  from  shov- 
ing the  tacts  according  to  its  contention. 
It  may  have  been  Uiat,  with  all  <tf  the  evi- 
dence before  him,  the  trial  judge  In  making 
up  the  findings  reconsidered  the  passing  con- 
(Onalon  made  by  him  In  the  coarse  of  the 
trial  and  determined  that  tbe  tender,  If  made, 
was  made  as  the  testlmmiy  introduced  on  title 
part  of  plaintiff  showed,  to  wit,  after  tbe  re- 
ceipt by  the  appellant  of  the  letter  of  Janu- 
ary 29th  notifying  It  of  the  Section  of  plaln- 
tlfl  to  collect  the  entire  amount  <ft  principal 
and  Interest. 

There  are  other  matters  alleged  In  the 
special  defense  set  np  In  the  answer  as  to  all 
of  which  the  trial  judge  refused  to  hear  any 
testimony.  AppeUant  very  earnestly  con- 
tends  that  such  special  matters  constituted 
good  defenses  and  that  It  should  have  been 
allowed  to  make  proof  of  them.  We  quote 
the  material  portion  of  the  answer  setting 
up  the  matters  adverted  to: 

"That  at  the  time  of  the  making  and  deliver^ 
ing  of  said  raromisBorj  note  by  tiie  defendant, 
the  said  W.  a.  Fuller  a^eed  as  a  part  of  the 
consideration  thereof  that  he  would  not  sati- 
ate or  sell  or  allow  said  note  to  go  out  of  his 
poBBession  other  than  to  deposit  it  in  the  First 
KatiODal  Bank  of  Los  Angeles  until  tbe  same 
became  due  and  that  he  would  keep  tbe  said 
certificates  of  stock  for  the  80,000  shares  of 
stock  in  the  Locky  Boy  Oil  Company  at  all 
times  available  so  that  tbe  defendant  could  use 
or  vote  them  in  any  stockholders'  meeting  of  tbe 
Lucky  Boy  Oil  Company.  That  at  the  time  of 
the  making  and  executing  of  said  note,  the  said 
defendant  was  tbe  owner  of  a  certain  large  por- 
tion of  the  capital  stodc  of  said  Lucky  Boy  Oil 
Company.  That  the  stock  owned  by  the  defend- 
ant and  the  said  30,000  shares  owned  by  tjie 
said  W.  H.  Fuller  constituted  more  than  a 
majority  of  the  issued  stock  of  said  Lucky  Boy 
Oil  Company,  and  that  the  defendant  purchased  . 
said  30,000  shares  of  stock  from  said  W.  H. 
Fuller  for  tbe  purpose  of  giving  to  It,  the  de- 
fendant, the  stock  control  of  said  Locky  Boy 
Oil  Company.  That  at  tbe  time  of  said  con- 
tract, the  said  W.  H.  Fuller  well  knew  such 
fact  and  then  and  there  well  knew  that  the  said 
Guaranty  Oil  Company  was  purchasing  said 
30,000  shares  of  stock  for  the  sole  purpose  of 
acquiring  a  majority  of  tbe  stock  of  said  Lucky 
Boy  Oil  C<Hnpany.  That  said  Lucky  Boy  OQ 
Company  is  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
terrltoiT  (now  state)  of  Arisona,  and  that  said 
W.  H.  Fuller  had  been  for  many  years  the  at- 
torney of  said  cmnpan^.  That  at  the  time  of 
the  making  and  executing  of  tbe  note  mention- 
ed in  the  complaint  of  the  plaintiff,  the  said  W. 
H.  Fuller  was  a  member  of  the  board  of  direc- 
tors of  the  defendant  company.  That  at  the 
time  tbe  defendant  ezeeated  and  delivered  said 
note  and  acquired  said  80,000  shares  of  stock, 
tbe  said  W.  H.  Fuller  represented  and  stated 
to  the  defendant  that  no  more  stock  could  be 
issued  team  the  treasury  of  the  Lucky  Boy  Oil 
Company.  That  said  Goaranto  Oil  Company 
believed  said  statement  of  said  W.  H.  Fuller 
and  relied  upon  the  same,  and  would  not  have 
purchased  said  stock  if  it  bad  not  believed  that 
■aid  statement  was  true  and  correct,  and  the 
said  represenutiott  of  the  said  W.  H.  FoUer 


(CaL 

was  tiie  inducement  which  cansed  said  Guar- 
anty Oil  Company  to  purchase  nld  stock  and 
to  give  said  note.  Tht  after  the  said  W.  H. 
Fuller  had  made  said  i^resentatlMis,  this  d^ 
fendant  discovered  that  the  same  were  false  and 
untrue,  and  that  said  Lucky  Boy  Oil  Company 
did  have  the  right  and  authority  to  issue  and 
sell  other  stock  out  of  its  treasury  other  than 
tbe  issued  and  outstanding  stock  at  the  time  of 
the  execution  and  delivery  of  said  note.  That 
said  Guaranty  Oil  Company  did  not  know  that 
it  did  not  have  such  right  until  longafter  the 
execution  and  dellveiT  ot  said  note.  That  after 
said  transaction,  said  Lucky  Boy  Oil  Company 
did  issue  and  sell  other  stock  out  of  Its  treasury, 
whereby  tbe  defendant  was  deprived  of  the  con- 
trol, or  the  right  to  control,  the  corp<x«te  af- 
fairs of  said  Lucky  Boy  OH  Company.  Tliat 
said  defendant  attempted  by  a  legal  proceeding 
to  have  the  issue  of  stock  by  said  Lucky  Boy 
Oil  C<Hnpany  canceled  and  set  aside  but  was  un- 
able to  procure  tiie  same.  That  thereafter  tiie 
said  W.  H.  Fuller,  In  violation  of  bis  agree- 
ment not  to  negotiate  or  sell  or  allow  said  note 
or  said  stock  oi  said  Lncky  Boy  Oil  Company 
to  go  out  of  his  hands,  as  the  defmdant  is  in- 
formed and  believes,  and  on  such  information 
and  belief  alleges,  to  make  It  appear  that  the 
said  F.  F.  Copp  was  a  bona  fide  holder  of  said 
note  for  value,  cauaed  said  pretended  indorse- 
ment to  be  made  thereon,  aseigoing  and  negoti- 
ating said  note  to  the  said  plaintiff,  whereas, 
in  truth  and  in  fact,  as  the  defendant  Is  Inform- 
ed and  believes,  and  on  socb  information  and 
hetinf  alleges,  to  mske  It  appear  ^t  the  ssid 
F.  F.  Copp  was  a  bona  fide  holder  of  said  note 
for  value,  caused  said  pretended  Indorsement  to 
be  made  thereon,  assigning  and  negotiating  said 
note  to  the  said  plaintiff,  whereas,  In  truth 
and  in  fact  as  the  defendant  is  informed  and 
believes,  and  on  such  information  and  belief  al- 
leges, said  Indorsement  was  made  without  any 
consideration  whatever.  That  it  appears  on 
the  face  of  said  note  that  the  same  is  nonnegotl- 
sble,  and  that  thereupon  the  said  plaintiff.  If 
she  ever  acnnlred  any  Interest  or  any  right  to 
sue  npoQ  said  note,  took  it  snhjeet  to  the  afor^ 
said  defenfies  existing  between  Om  d^endant 
and  said  W.  H.  Fuller." 

[S-l]  It  may  be  conceded,  In  dtoconlng  fha 
propositions  to  follow,  t3iat  any  defenses 
wtaldi  tile  maker  of  the  note  ml^t  have  rag- 
ed  against  Its  payee  were  equally  available 
as  against  this  plaintiff.  The  note  was  noa- 
negotiable  In  form.  Smll^  t.  Watson  et  aL, 
2S  CaL  App.  409,  188  Pac:  887.  We  tUnk, 
however,  that  none  of  tbe  apedal  matters  set 
np  in  tbe  azunrer,  aa  we  have  Quoted  them, 
would  constitute  a  defense  in  this  action.  Aa 
to  the  alleged  agreement  an  Fuller's  part  not 
to  negotiate  or  sell  the  note  or  allow  It  to  go 
oat  of  hla  posaessloo,  and  that  he  would  keep 
Oie  certificates  of  stock  available  fOr  use,  this 
should  not  be  construed  aa  an  agreemoit 
whlcb  would  hinder  him  frMn  transfbr^tg  It 
after  default  had  been  made  In  the  payment 
of  Interest  There  Is  no  idl^tion  tiiat  the 
30,000  shares  of  stoc^  of  the  Lutiky  Boy  Oil 
Company  were  not  at  all  times  available  for 
the  defendant's  use  In  tbe  stodEfaoMers'  meet- 
ings. As  to  tiie  ^I^ed  repreautatlou  by 
Fuller  that  no  more  stotA  could  be  issued 
from  the  treasury  of  the  Lncky  Boy  Oil  Com- 
pany, It  does  not  appear  from  the  allegations 
that  each  statement  was  more  than  an  opin- 
ion of  the  said  Fuller,  or  that  he  made  the 
statement  with  intent  to  deceive  or  with  the 
knowledge  that  it  was  untrue.  It  appears  la 
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Che  lanw  allegatlolu  of  the  answer  Quit  the 
iefoidant  Itself  was  the  bolder  of  a  larffe 
munber  of  shares  In  the  Lucky  B07  OU  0<»B' 
paoy,  and  preson^tlTely  a»  nK^  atoddiolder  it 
would  have  knowledge  or  the  means  of  leadUy 
asoertalnlnff  the  fact  as  to  tiie  condition  of 
any  stock  that  remained  In  the  treasury  of 
the  corporation.  AU  of  the  alleged  errors 
predicated  upon  the-refosal  of  the  court  to 
hear  testimony  offered  by  the  defendant  re- 
lated to  the  special  matters  set  iw  in  this  an- 
swer and.  In  the  view  we  take  of  tlw  case, 
were  without  prejudice  to  the  appellant.  The 
findings  In  their  general  form  cover  the  is- 
sues presented,  and  there  is  some  evidence  to 
be  found  in  the  record  to  sustain  the  deter- 
mination of  the  trial  Judge  as  to  the  facts. 
The  judgment  and  order  are  affirmed. 

We  concur:  CONREY,  P.  J. ;  SHAW,  J. 


HANDT  T.  HANDY.    (CHr.  1988.) 

(District  Ck>nrt  of  Appeal,  First  District,  Oall- 
fomia.  Oct  2,  1616.  Kehearinc  Denied 
by  Snpreme  Conrt  Dec  1, 1916.) 

TuAL  «=a6(l)— Notice  ot  Tbial— Statdte. 

Code  Gir.  Proc.  i  694.  providtng  that  If  an 
iasoe  of  fact  is  to  be  tried  proof  must  be  made 
that  the  adverse  party  has  had  Ave  days'  notice, 
has  no  application  wnere  defendant  was  present 
by  counsel  when  the  case  was  called  for  trial, 
and  where  <tefendant  made  no  Uml  showing 
that  notice  which  be  received,  althonsh  not 
formal,  was  insufBcient,  and  with  one  possible 
exception  the  answer  filed  was  frivolous,  tt  was 
not  error  to  proceed  with  the  trial,  where  the 
only  nasons  given  for  oontinaance  were  that 
eounsel  eoald  not  find  defendant  or  sabpcma  a 
witness  Uving  outside  the  county. 

[Ed.  Note.— For  other  eases,  see  Trial,  Oent. 
Di^  fS  18-16:  Dec.  Dig.  «»6a).] 

Appeal  from  Superior  Court,  City  and 
CouDty  of  San  Francisco ;  Frank  H.  Duime, 
Judge. 

Action  by  Maude  B.  Handy  against  Rozel- 
vln  B.  Handy.  Judgment  for  plalntUF*  and 
defendant  appeals.  Affirmed. 

W.  C.  Cavltt,  of  San  Fraaclsco,  for  appel- 
lant. F.  A.  Berlin,  of  Oakland,  fw  reqiottd- 
ent 

EBBBIOAN,  J.  This  is  an  appeal  from  a 
judgment  In  an  action  to  foreclose  a  mortgage 
on  real  property  given  to  secure  a  promissory 
note  for  ^00,  the  attack  upon  the  judgment 
being  based  upon  the  foct  that  the  trial  conrt 
denied  a  motion  of  the  appealing  defendant 
to  postpone  the  trial  of  the  action. 

At  the  time  set  for  the  trial  of  ttie  action, 
0»  q^pellant,  by  his  cooasel,  appeared  in 
court,  and  moved  ft>r  a  continuance  <tf ,  the 
trial,  stating  that  he  bad  not  received  the 
five  days*  notice  prescribed  by  law ;  that  he 
bad  not  had  time  to  find  the  aiv^lant  nor 
Bubpflena  a  witness  who  lived  out  of  the  city 
and  cooaty  of  San  Francisco,  where  ttie 
action  was  pmdlng.   No  showing  for.  a  con- 


tinuance  was  made  under  the  provlslona  of 
aectkm  BOS  (tf  the  Code  ot  Civil  Procedure, 
and  ft  Is  elear  that  the  motion  was  baaed 
Oktlrely  upon  the  fact  that  the  ^^llant  had 
not  received  a  full  five  daji^  notice  of  the 
time  fixed  for  the  trlaL 

Section  591  of  the  Code  of  Civil  Procedure 
provides: 

"Either  party  may  bring  an  Issue  to  trial  or 
to  a  hearing,  and  in  the  absence  of  the  adverse 
party  •  »  •  may  proceed  with  his  case,  and 
take  a  dismissal  of  toe  action,  or  a  verdict  or 
Judgment,  as  the  case  may  require;  provided, 
however,  if  the  issue  to  be  tried  Is  an  Issue  of 
fact,  proof  must  first  be  made  to  the  satisfac- 
don  01  the  court  that  the  adverse  party  has  had 
five  days'  notice  of  such  triaL" 

The  Supreme  Court,  tn  the  case  of  Sheldon 
T.  Landwehr,  159  CaL  778,  116  Pac.  44,  con- 
struing that  sectlcm,  held  that  it  had  refer- 
ence only  to  proceedings  taken  against  a  par- 
ly to  his  absence,  and  that  It  had  no  applica- 
tion to  a  case  like  the  one  here,  In  whldi  both 
parties  were  represented  and  present  when 
the  case  was  called  for  trlaL  "Where,"  says 
the  court,  "the  party  has  actually  known 
that  the  case  was  set  for  a  certain  time,  and 
appears  at  that  time,  be  Is  not  entitled  to  a 
continuance  in  the  absence  of  a  claim  show- 
ing that  he  has  not  had  such  knowledge  long 
enough  to  enable  blm  to  properly  prepare. 
It  is  In  each  case  a  question  for  the  discretion 
of  the  trial  court" 

In  the  present  case  the  appellant  had  filed 
bis  answer,  be  was  present  in  court  when  the 
case  was  called  for  trial,  and  he  made  no 
legal  abowtag  to  the  effect  that  the  notice 
which  be  had  received  was  Insufficient  to 
onalde  him  to  lurepare  for  trial.  In  other 
words,  be  filed  no  afl^davit  setting  forth  the 
reasons  why  be  was  unable  to  proceed  to 
trial,  or  why  his  witnesses  were  not  present 
to  court,  or  who  they  were,  or  what  they 
would  testify  to  If  present  Moreoveri  with 
one  possible  excQ>tlon  the  answer  of  the  de- 
fendant raised  no  substantial  issue  and  was 
frivolous.  All  the  circumstances  of  the  case 
cast  a  suspicion  on  the  good  faith  of  the 
application  and  Induce  the  belief  that  it  was 
Intended  only  for  delay.  We  think  therefore 
that  the  defendant  was  not  entitled  to  the 
posti)onement  demanded. 

The  judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  JRICH- 
ABDS,  J. 


THOMPSON  V.  SOUTHERN  PAC.  CO.  et  al. 
(Civ.  1570.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia. Sept  28,  1910) 

1.  Railxoads  «sbiS28(3>— Gaossmo  Aoonmnr 

—  CONTBIBUTOBT  NbOUOBHGS  —  DUTT  XO 

Stop. 

Obstructions  making  it  impossible  to  see, 
one  driving  his  automobile  iHito  a  railroad  cross- 
ing, without  stopping  to  listen,  and  if  necessary 
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g«t  out  aod  look,  Is  barred  by  contribatory  nee- 
Ugence  from  rocOvering  for  eoUMon  of  a  train. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent.  Big.  S  1069:   Dec.  Dig.  «=>32S<3).] 

2.  Bailboads  ^»830(S)— Cbossiro  Accident 

— OomXRIBUTOBT  NeGLIOENCK— ASBTJltPTION. 

One  approaching  a  railroad  crossing  may 
not  assume  that  any  approaching  train  will  he 
operated  without  negligence,  and  therefore  that 
the  bell  and  whistle  will  be  Bounded. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  8  1073;  Dec  Dig.  *=>330(3).] 

3.  Tbial  <8=>194(17)  —  InSTKUOTIOH  —  IHTAD- 

INO  Jubt's  Pbovince. 
Statement  in  an  Instruction,  tn  a  railroad 
crossing  accident  case,  that  there  was  no  sound 
of  an  engine,  bell,  or  whistler  as  to  which  the 
evidence  was  in  conflict,  was  an  lUTasion  of  the 
province  of  the  jury, 
[Ed.  Note.— For  i^er  casei,  see  THal,  Cent 
I  466;  Dec  Dig.  ^194{17).} 

4.  Masieb  and  Servant  «33332(5)— Vebdict 
n>B  Sebvant — Conclusiveness. 

Any  negligence  proximately  causing  colli- 
sion of  a  train  with  an  auto,  being  in  running 
it  at  high  speed  without  warning  signal,  verdict 
for  the  trainmen,  sued  jointly  with  the  railroad, 
is  an  acquittal  of  their  principal  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  «s»832(5)J 

Appeal  from  Saperlor  Court,  Tulare  Coun- 
ty;  W.  B.  Wallace,  Judge. 

Action  by  J.  H.  Thompson'  against  the 
Southern  Pacific  Company  and  others.  From 
an  adverse  Judgment  and  order,  the  named 
defendant  appeals.  Reversed. 

Power  &  McFadzean,  of  Vlsaila,  for  ap- 
pellant Alfred  Daggett  end  Lamberson, 
Burke  ft  Lamberson,  all  of  Visalla,  and  J.  A. 
Chase,  of  Dlnuba,  for  respondent. 

BURNETT,  J.  It  Is  conceded  by  respond- 
ent that  appellant  has  made  a  fair  statement 
of  the  facts,  and  we  may,  therefore,  sub- 
stantially adopt  the  same.  The  action  is  for 
personal  Injuries  to  plaintiff,  resulting  from 
a  collision  l)etween  an  automobile  driven  by 
him  and  a  freight  train  of  appellant.  The 
collision  occurred  July  IS,  1912,  about  4 
o'clock  p.  m;,  at  a  grade  crossing  of  a  public 
highway.  The  crossing  is  located  about  one 
mile  south  of  Dlnuba  in  the  county  of  Tulare, 
and  the  train  was,  at  the  time  of  the  accident, 
in  charge  of  defendant  Keith,  as  engineer, 
and  defendant  Rhone,  as  conductor.  Defend- 
ant WaUer  was  the  fireman.  Appellant  and 
its  trainmen  were  Jointly  charged  with  neg- 
llgence. 

The  amended  complaint  in  substance  al- 
leges that  bordering  the  public  highway  on 
which  the  accident  occurred  on  the  south, 
and  adjoining  the  railroad  right  of  way  on 
the  west,  there  was  at  the  time  of  the  acci- 
dent, and  for  a  long  time  prior  thereto  had 
been,  an  orchard  belonging  to  one  Weddle; 
that  the  defendants  had  negligently  permitted 
to  grow  up  and  mature  on  said  right  of  way 
where  the  same  crosses  the  public  highway 
a  dense  growth  of  sunflowers  and  weeds; 
that  the  vegetatifMi  had  grown  to  such  height 


that  a  person  traveling  fn  a  vehicle  tn  an 
easterly  direction  along  the  highway  across 
the  railroad  rl^t  of  way  oould  not  see  the 
railroad  track  or  a  locomotive  engine  or  a 
train  oi  cars  upon  it  for  any  distance  y^bea 
looking  In  a  southeasterly  direction,  until 
he  reached  a  pc^t  near  and  almost  immedi- 
ately upon  the  railroad  track ;  that  tiie  train 
of  cars  which  collided  with  plaintiff's  auto* 
mobile  was  traveling  upon  Its  track  from  the 
southeast  to  the  northwest ;  that  at  the  time 
of  the  accident,  the  plaintiff,  who  was  travel- 
ing along  said  highway  In  an  easterly  direc- 
tion, brought  his  machine  down  to  a  slow 
gait  at  a  point  about  120  yards  west  of  the 
crossing,  moved  Slowly  towards  the  crossing 
and  looked  for  an  approaching  train;  that 
because  of  the  presence  of  the  fruit  trees  in 
the  Weddle  orchard,  and  the  sunflowers  and 
weeds  on  appellant's  right  of  way,  be  did  not 
see  any  engine  or  cars  on  the  track  until  he 
was  practically  upon  the  track ;  that  before 
he  got  near  the  trac^  he  listened,  but  could 
not  hear  any  train  approaching  the  crossing ; 
that  when  be  reached  the  crossing,  defendant 
and  appellant  which  was  operating  the  train, 
by  and  through  its  codefendants,  Keltb,  Wal- 
I^,  and  Rhone,  at  a  high  rate  of  speed  and 
in  a  careless,  reckless,  and  negligent  manner, 
ran  into  said  automobile  and  seriously  In- 
jured plaintiff. 

It  Is  alleged  that  the  defendants  Keith, 
Waller,  and  Rhone  did  not  have  control  over 
the  train ;  that  they  omitted  to  ring  any  bell, 
sound  any  whistle,  or  give  any  warning  what- 
ever as  the  train  approached  the  crossing; 
that  If  defendants  had  sounded  the  whistle 
at  a  distance  of  SO  rods  from  the  crossing, 
and  had  continued  to  ring  the  bell  or  sound 
the  whistle  from  that  point  until  they  reached 
the  crossing,  the  plaintiff  would  have  known 
of  the  approach  of  the  train,  and  would  not 
have  gone  upon  the  track  and  been  Injured. 

The  answer  denied  all  the  allegations  of  the 
complaint  except  those  in  reference  to  the 
corporate  capacity  of  appellant  and  the 
existence  of  said  orchard,  and  affirmatively 
alleged  that  the  train  was  carefully  and 
properly  run ;  that  plaintiff  was  driving  his 
automobile  at  a  speed  of  about  30  miles  per 
hour;  that  the  whistle  was  blown  and  the 
bell  sounded ;  that  plaintiff,  as  he  approad^ 
the  crossing,  did  not  look  or  listen  for  an 
approaching  train;  that  If  he  had  done  so, 
he  would  have  known  that  the  train  was  ap- 
proaching the  crossing  and  that  he  was  guilty 
of  contributory  negligence  which  directly  and 
proximately  caused  the  injuries.  The  jury 
rendered  a  verdict  In  favor  of  plaintiff 
against  the  Southern  Pacific  Company  for 
917,M6.55,  but  against  plaintiff  as  to  said 
trainmen,  Keith,  Waller,  and  Rhone- 
It  apptfirs  that  plaintiff  in  company  with 
one  West  Lee  1^  Dinnba  about  4  o'clodc  in 
the  afternoon  ot  ttie  day  of  the  accident  In 
leaving  the  town,  they  crossed  the  railroad 
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ajWnoliBatelr  one^ialf  or  thTee-fonitha  of 
a  mile  northwest  of  the  crossing  where  the 
accident  bapiwned,  and  proceeded  In  a  south- 
erly direction  nntU  ttiey  came  to  a  county 
road  leading  In  an  easterly  direction  toward 
the  railway.  They  traveled  along  this  road- 
way and  In  an  easterly  direction  untU  the 
automobile  collided  with  the  train.  As  they 
otMsed  the  railway  In  teaving  the  town  of 
Dlnnba,  the  witness  Lee  loofced  down  along 
the  railroad  track  In  a  southeastedy  direc- 
tion toward  the  town  of  Monaon  and  saw  the 
smoke  of  a  train  beyond  the  crossing  at 
which  the  accident  occurred.  Lee  and  the 
plaintiff  say  that  there  waa  a  rough  place  In 
the  county  road  upon  whidi  tbaj  were  travti- 
ing,  about  160  yards  west  of  the  crossing, 
near  a  sttme  cnlvwt,  and  tSiat  plalntSCC 
brought  his  automobile  down  to  a  alow  gait, 
and  thereafter  moved  dowly  toward  the 
railroad  crossing.  They  and  their  witnesses 
testifled  that  there  waa  oao  row  of  tall  sun- 
flowers extending  alca^  the  sou'A  side  of  the 
coun^  road  and  into  the  railroad  right  of 
way,  to  within  a  £ew  feet  of  the  raUzoad 
track,  and  that  there  was  another  row  of 
tall  Bunflowera  extending  southeasterly  from 
the  south  idde  of  the  county  road  along  the 
fence  whldi  separates  the  railroad  rl^t  ot 
way  from  the  Weddle  ordiard.  Lee's  esti- 
mate of  the  height  of  these  sunflowers  was 
6  or  7  feet. 

The  westerly  or  southwesterly  boundary 
of  the  railroad  right  of  way  from  the  center 
line  of  the  railroad  tradi,  measured  along 
the  center  line  of  the  hi^way,  1b  about  70 
feet  Plaintiff  testifled  that  as  he  approached 
the  crossing  he  looked  In  a  aontheasterly 
direction,  and  that  he  listened  for  the  purpose 
of  ascertaining  whether  or  not  tiiere  was  a 
train  approaching  the  crossing,  but  that  he 
did  not  see  or  hear  one.  As  to  his  knowledge 
of  conditions  at  the  crossing,  he  testifled  as 
follows: 

"I  knew  that  trains  were  passing  ap  and 
down  the  road  frequently,  and  1  wm  ■omewhat 
familiar  with  the  road.  I  do  not  know  bow 
often  I  have  been  over  that  road,  but  I  believe 
1  had  been  over  it  once  that  day,  and  I  had 
had  occasion  to  be  over  it  many  times  previous 
to  that  time,  but  I  went  asually  anotner  way 
and  didn't  go  over  this  crossiug.  I  noticed  the 
Konfloweni,  or  other  weeds  or  wild  oats  there 
about  ten  days  before  the  acddeot.  At  that 
time  I  partieolar^  notleed  the  sunflowers  and 
wild  oats,  and  this  other  vegetation,  and  that 
is  the  reason  I  approached  as  cautiously  as  I 
could— and  I  knew  they  were  there  on  the  occa- 
sion of  making  this  approach  to  the  railroad 
track  on  the  IBth  day  of  July." 

As  to  his  automobile  he  testifled: 
"My  automobile  waa  In  good  condition  and 
repair,  both  as  to  brakes  and  otherwise,  and  I 
could  stop  it  within  a  distance  of  S  or  4  feet 
by  applying  the  brakes.  I  could  have  stopped 
It  by  the  emergency  brake,  or  the  foot  brake, 
or  by  shifting  my  Rearing  across  to  tlie  other 
side  of  the  disc.  I  could  have  set  it  back  so 
that  it  would  not  have  moved  a  foot  after  that" 

[1]  Aa  to  his  conduct  while  within  the  rall- 
load's  right  of  way,  he  vras  a^ced  this  auea- 
tion: 


"Now,  when  you  were  approaddnc  the  cross- 
ing, and  while  you  were  within  the  lines  of  the 
right  of  way  of  the  railroad  company— -etiU  on 
the  county  road,  of  course— did  you  stop  your 
machine,  or  look  or  listen  for  an  approaddng 
train?" 

And  he  answered: 

**l  did  not  I  could  not  have  seen  it  If  I, did. 
unless  I  got  out  of  the  machine  and  walked  up 

to  the  tract." 

By  this  answer  he  showed  very  clearly,  un- 
der the  dedalons,  that  he  was  chargeable 
with  such  contributory  negligence  as  to  pre- 
clude recovery.  In  other  words,  he  did  not 
exercise  that  due  care  Cor  his  own  safety 
which  the  law  demanded  of  falm.  It  was  his 
duty  to  stop  and  look  and  listen,  at  some 
point  where  such  conduct  would  be  effective. 
According  to  his  own  testimony,  he  knew  of 
the  obstructions  to  his  view.  But  If  he  bad 
not  known  of  them  before,  he  certainly  ob- 
served them  that  day  when  be  attempted  to 
see  If  any  train  was  approaching.  Common 
produce  under  such  drcnmstances  would 
dictate  that  he  bring  his  machine  to  a  full 
stop  before  attempting  to  cross  the  track,  if 
he  had  done  so,  he  would  undoubtedly  have 
heard  the  train  approaching.  But  to  exercise 
due  care^  nnder  the  aituatiffli  as  revealed  by 
htm,  the  consensna  of  the  (^nion  of  prudent 
men  would  require  him,  if  necessary  to  ascer- 
tain whether  hia  life  was  In  danger,  to  get 
out  of  his  machine  and  go  forward  a  few  feet 
on  foot  in  order  that  the  matter  m^t  be 
placed  beyond  peradventure.  We  mny  say,  in 
passing,  that  the  testimony  of  plaintiff  as  to 
the  obstruction  of  the  view  seems  almost  In- 
credible in  the  light  of  the  whole  record,  but, 
accepting  his  statement  as  true,  his  misfor- 
tune Is  attributable  to  his  own  carelessness. 

In  Herbert  v.  Southern  Padfle  Co.,  121  Oal. 
227,  53  Pac.  651,  It  was  said: 

'*Bot  the  cases  arising  from  Injaries  soffercd 
at  railroad  crossings  have  been  so  numerous, 
and  upon  certain  points  there  has  been  such 
absolute  accord,  that  what  will  constitute  ordi- 
nary care  in  such  a  case  has  been  precisely  de- 
fined, and,  if  any  element  is  wanting,  the  courts 
will  bold  as  matter  of  law  that  the  plaintiff  has 
been  guilty  of  ne^ligenoe." 

The  role  of  conduct  at  railroad  crossings  ts 
therein  stated,  and  it  has  been  recognized 
and  enforced  in  all  the  anbsequent  decisions 
of  the  Supreme  Court 

In  Green  v.  Southern  CaL  By.  Oa,  138  CaL 

1,  70  Fac.  926,  it  was  held  that: 

"As  a  general  rule,  one  approaching  a  railroad 
track  must  stop  and  listen,  and  the  only  excep- 
tion to  such  rule  is  that  there  may  be  particu- 
lar instances  where  the  circnnutanees  would 
not  call  for  au(di  precaution." 

And  In  tiie  consideration  of  the  facts  of 

that  case,  it  was  said: 

"mie  fiict  that  they  looked  to  the  east  as  they 
passed  the  gate,  or  opening,  farther  up  the 
street  as  above  noted,  which  was  of  little  bene- 
fit to  tbem,  is  no  excuse  for  not  looking  or 
listening  at  points  near  the  track,  where  such 
looking  or  listening  would  have  been  effective." 
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In  Ohrlsslnger  Soatbern  Padflc  Co^  160 
Oah  619,  149  Pac  VK,  tbe  rule  Is  stated  as 

toUows: 

"A  person  approaching  a  railroad  track,  which 
is  itsdf  a  warning  of  danger,  mast  take  advan- 
tage of  every  reasonable  opportunity  to  look 
and  listen.  Undoubtedly  the  qaestion  of  con- 
tributory negligence  or  freedom  from  it  is  ordi- 
narilv  one  for  the  Jury,  but  where,  as  here,  the 
standard  of  conduct  is  so  obvious  as  to  be  ap- 
plicable to  all  persons,  and  the  plaintiff  has  fail- 
ed to  measure  up  to  tiiat  standud  under  the  cir- 
cumstances shown,  he  is  not  entitled  to  have 
his  case  go  to  the  jury." 

U  Ortffln  V.  San  Pedro,  L.  A.  &  S.  L.  B.  R. 
Co.,  170  Cal.  772,  151  Paa  282,  L.  B.  A. 
1916A,  842.  after  reciting  tbe  facts,  the  Su- 
preme Conrt  said: 

"From  these  facts  it  is  clear  that  Mr.  Griffin 
neglected  the  simplest  and  plainest  precautions 
for  the  safety  of  nimself  and  the  others  in  the 
automobile.  It  Is  tbt  duty  of  a  traveler  on  a 
highway  approaching  a  railroad  crossing  to 
use  ordinary  care  In  selecting  a  time  and  place 
to  look  and  listen  for  coming  trains.  He  Hnoald 
stop  for  the  purpose  making  such  observa- 
tions when  necessary.  It  is  his  duty  to  use 
all  his  faculties,  and  it  Is  not  enough  if  he  mere- 
ly listens,  believing  Qiat  the  people  in  charge 
of  any  approaching  et^lne  will  ring  a  bell  or 
soond  a  whistle.  *  *  *  He  (Mr.  Griffin)  bad 
his  car  under  perfect  control.  The  brakes  had 
been  tightened  that  day.  He  was  running  at  a 
Toy  low  rate  of  speed,  and  it  would  have  been 
easy  for  him  to  stop  a  short  distance  .beyond 
the  fence  corner  at  a  place  of  complete  safety 
and  one  well  suited  to  observation.  Fallbig  ta 
do  this  amounts  to  contributory  negligence  on 
his  part" 

It  may  be  said  tbat  Mr.  Orlffln's  ne^gence 
tn  that  case  was  no  more  manifest  tiban  tbat 
ot  plaintiff  In  tbe  case  at  bar. 

It  Is  tme,  as  declared  in  the  opinions,  tbat 
tbe  rule  requiring  Oe  travelsr  to  stop  is  not 
an  absolute  one.  If  the  view  is  entlr^  unob- 
structed, the  travtier,  wbUe  going  toward  a 
croBslnft  may  see  whether  a  train  Is  ap- 
proaching In  dangonma  proximity.  Of 
course,  in  a  case  like  tbat  it  would  be  idle  to 
require  the  traveler  to  stop  to  find  out  s«De- 
thlng  that  he  can  ascertain  Just  as  well  with- 
out stopping.  He  must,  however,  avail  htm- 
s^  of  the  vision,  and  U  he  la  exercising  or- 
dinary care,  he  need  not  stop  except  to  allow 
an  approaching  train  to  pass  so  as  to  av<^d 
a  collision.  But  where  the  view  Is  obstruct- 
ed, be  must  place  himself  in  a  position  where 
he  can  use  his  faculties  of  observation  to  ad- 
vantage. In  Budi  case  he  stops— not  pri- 
marily to  avoid  a  collision— but  to  ascertain 
whether  a  collision  is  threatened.  Whereas, 
if  the  view  is  unobstructed,  if  he  stops,  it  Is 
to  allow  tbe  approaching  train  to  pass. 

It  appears  entirely  clear  to  us  that  the 
forgoing  is  decisive  of  the  controversy,  and 
that  it  is  really  unnecessary  to  notice  other 
points.  However,  we  may  briefly  call  atten- 
tion to  two  other  grounds  of  criticism  that 
would  demand  a  reversal  of  the  Judgment. 

[2J  Among  the  instructions  given  by  the 
court  was  tbe  following: 

"The  plaintiff,  in  approaching  the  rallrosd 
crossing  on  the  public  highway,  referred  to  in 
the  pleadings  in  this  case,  had  a  right  to  rely 


(Oai 

npon  the  performance  by  those  on  tbe  locomo- 
tive of  every  act  imposed  by  the  law  upon  them 
when  approaching  a  crosHng.  In  the  legal 
sense,  he  was  innocent  uf  negligence,  unless 
there  was  a  want  of  ordinary  care  and  prudence 
on  his  part  *  *  *  Th4  d«ree  of  caution  re- 
quired is  relative  to  the  risk;  bat  no  person 
IS  bound  to  assume  that  another  will  arandon 
any  reasonable  precaution,  or  violate  the  obliga- 
tion imposed  upon  Mm  by  the  laws  of  the  land. 
Plaintiif  was  authorized  to  assume  tbat  all  other 
persons  using  the  public  highway  would  do  so 
with  due  care,  and  it  csnnot  be  imputed  as  neg- 
ligence that  he  did  not  anticipate  that  the 
servants  or  agents  in  charge  of  a  railroad  train 
on  said  highway  would  not  perform  their  duty 
<a  ringing  a  bell  or  somiding  a  whistle  as 
tbe  law  required.  He  had  the  right  to  assume, 
until  he  reached  a  point  where  he  could  look 
up  and  down  the  track,  that  no  train  was  ap- 
proaching the  crossing,  because  there  was  no 
sound  of  an  engine,  bell,  ot  ot  a.  whistle." 

If  the  traveler  bad  the  right  to  assume 
that  defendant's  employ^  would  observe  the 
law  requiring  them  to  ring  the  bell  and  sound 
the  whistle  when  approaching  the  crossing, 
be  would,  of  course,  have  a  right  to  rely  up* 
on  receiving  such  information  of  approaching 
danger,  and  would  be  entirely  excusable  for 
neglecting  to  avail  himself  of  any  other 
source  of  knowledge.  Again,  If  be  had  a 
right  to  so  assume,  if  no  bell  as  a  matter  of 
fact  was  rung  or  whistle  sounded,  he  would 
liave  a  right  to  assume  that  no  train  was  In 
fact  approaching,  and  be  would  not  be 
chargeable  with  n^llgence  if  he  acted  upon 
that  assumption  and  proceeded  to  cross  the 
track. 

In  Huston  v.  Southern  California  By.  Co.* 
160  Cal.  703,  80  Pac.  1093,  it  is  said: 

"It  is  not  the  law  of  this  state  that  a  person 
approaching  a  railroad  crossing  is  authorized 
to  assume  that  the  persons  operating  a  train 
will  not  in  any  way  be  ne^igent  in  that  opera- 
tion. This  doctrine  has  been  asserted  in  some 
of  the  states,  but  is  opposed  to  the  law  as  laid 
down  in  the  derisions  (rf  this  state  and  of  the 
Supreme  Court  of  the  United  States.  Such  a 
rule  would  abrogate  the  doctrine  of  ctmtribotory 
negligence  in  all  such  cases." 

[3]  There  Is  manifestly  another  tatal  error 
lurking  In  tbe  last  clause  ot  the  lnstructi<Hi. 
Therein  the  court  pblnly  invaded  tbe  province 
of  the  Jury  in  a  matter  of  vital  importance. 
It  was  probably  an  inadvertence  to  declare 
that  "there  was  no  sound  of  an  oi^e.  bell, 
or  of  a  whistle,*'  but  the  effect  was  the  same, 
whether  the  statement  was  intentionally 
made  or  not  If  the  evidence  had  all  been 
In  ftivor  of  respondent's  contention,  it  might 
be  said  that  snc^  declaration  was  without 
prejudice,  but  on  this  point  there  was  a 
sharp  conflict  in  the  testimony.  The  engi- 
neer, tbe  two  teakemen,  and  the  firemen  tes- 
tified tbat  the  whistle  was  sounded,  and  that 
the  bell  was  rung  up  to  the  crossing  and  had 
been  ringing  constantly  for  about  two  miles, 
back  from  tbe  crossing,  it  is  plain  therefore, 
that  tbe  qnestlcm  should  have  been  left  to 
the  Jury  without  any  suggestion  or  state- 
ment as  to  the  fact  by  the  court 

[4]  Again,  it  Is  plain  that  the  negligence 
of  appellant.  If  any,  which  was  the  proxi- 
mate cause  of  the  injury,  consisted  In  run- 
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ulng  tbe  train  at  a  high  rate  of  speed  with- 
out BouadlDg  any  wamlng  of  itti  approadb. 
Bnt  these  acts  of  commission  and  omission 
were  the  acta  of  appellant's  agents  whom  we 
have  already  mentioned.  Appellant  did  not, 
of  course,  actnally  participate  In  running  the 
train,  but  it  is  liable,  if  at  all,  upon  the  the- 
ory that  it  is  responsible  for  the  want  of 
care  on  the  part  of  Its  servants.  The  jury 
found,  however,  that  said  servants  were  not 
guilty  of  any  negligence.  It  would  follow 
that  appellant  was  acquitted  of  any  derellc- 
UoD  in  running  the  train.  In  Bradley  v.  Ro- 
senthal, 154  CaL  425,  07  Pac  S75,  129  Am. 
St  Bep.  171,  it  Is  held  that  where  recovery 
Is  sought,  based  upon  the  act  or  omission  of 
an  agent,  which  the  principal  did  not  dlrecti 
and  in  which  he  did  not  participate,  an  ac- 
quittal of  the  agent  of  negligence  is  an  ac- 
quittal of  the  principal  because  the  prin- 
cipal's re^onsibUlty  is  cast  up<Hi  him  by  law 
because  of  his  relationship  to  bis  agent. 

There  is  some  contention  tliat  appellant  did 
actually  participate  In  the  accident  by  rea- 
son of  {(ennittiog  the  growth  of  weeds  so  as 
to  obstruct  the  view  of  the  track.  But  from 
resp<Hideut's  standpoint  upon  the  assumption 
that  he  was  exercising  ordinary  care.  It  is 
quite  clear  from  the  record  that  he  would 
have  been  apprised  of  the  danger  If  the  bell 
had  been  properly  rung  and  the  whistle 
sounded.  He  can  Justify  his  cause  of  ac- 
tion only  uprai  the  theory  that  these  precau- 
tions were  omitted.  If  he  had  conceded  that 
these  usual  warnings  were  sounded,  he  would 
have  had  no  cause  with  which  to  go  to  the 
Jury,  as  he  showed  no  reason  why  be  would 
or  could  not  have  beard  them  in  time  to 
avoid  the  colllslcni.  Indeed,  be  alleges  In  his 
complaint  that  he  would  have  heard  the 
wamlng  If  it  had  been  given.  The  presence 
of  the  weeds  simply  emphasized  the  impor- 
tance and  duty  of  great  care  on  the  part  of 
those  in  charge  of  tbe  train,  and  we  rQ>eat 
that  since  they  were  acquitted  of  negligence, 
the  Jury,  to  be  consistent,  should  have  gone 
a  step  further  and  exonerated  the  appellant 

The  Judgment  and  order  are  reversed. 

Wtt  coDCor:  OHIPMAN,  P.  J. ;  HART,  J. 


8LAHA  TlBLa  PBOTBCTOB  00.  v. 
BITOHIB  «t  aL    (Civ.  1574.) 
(District  Court  of  Appeal,  Third  District,  CaU- 
fomlB.    Sept  28,  1916.) 

1.  Afpkai.  Ann  Ebbob  ^31006(1)— Review— 

CONSTBITCTION  Or  AUBIOUOUS  CoNTBACT. 

In  the  absence  of  extriiisic  evidence,  there 
can  be  no  disturbance  on  appeal  of  conatructlon 
by  the  trial  court  of  a  contract  so  characterized 
bf  ambiguity  and  nncertainty  as  to  the  nature 
of  the  rdatlon  which  the  parties  Intended  there- 
by to  create  between  themselves  that  either  of 
its  two  cfKutruetlonB  urged  by  the  respective  par- 
ties might  on  reasons  egnuly  cogent  be  sea- 
tuned. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  3956;  Dee.  Dig.  <8=»100e(l).] 


2.  Saxjcs  «=3S2(5)— Gortbaoiv-Bvidshox. 

Extrinsic  evidence  held  to  warrant  a  Sndtnt 
that  tbe  ambiguous  contract  was  Intended  as 
one  of  ng&acy,  and  not  of  sale. 

[Ed.  Note.—For  other  cases,  see  Sales.  Oant 
Dig.  H  1^        189;  Dec  Dig.  ^S^.} 

Appeal  txom  Superior  Oaart;  Klngi  Ooon* 
ty;  M.  U  Short,  Judge. 

Action  by  the  Slama  Tire  Protector  Com- 
pany agftliwt  O.  A.  Bttdde  and  anoOer,  part- 
nen  aa  Ritdde  A  Hertot  From  an  adrene 
Ju^ment  and  order,  idaintlff  appeals.  Af- 
firmed. 

Miller  &  Miller,  of  Hanford,  for  ai^teUant 
H.  Scott  Jacobs,  of  Hanford,  and  B.  P. 
Brown,  of  E'resno^  for  re^>ondents. 

HABT,  J.  This  appeal  la  by  the  idalntlff 
from  the  Judgmmt  and  the  ordra  denying  It 
a  new  trial. 

The  controversy  arises  out  of  a  contract 
entered  Into  between  the  plaintiff  and  the 
defendants,  as  copartners,  at  Kansas  City, 
Ho.,  on  the  8th  day  of  Octobw,  1910.  Said 
contract  Is  made  a  part  of  tbe  complaint 
The  plaintiff  is  a  oorporation  organized  un- 
der the  laws  of  tbe  state  of  Nebraska.  The 
defendants,  at  the  time  of  the  making  of  the 
contract  mentioned,  were  copartners,  doing 
buslnesa  in  the  vitj  of  Sacramento  under 
the  firm  name  of  Bilx^e  ft  Heriot 

The  single  question  presented  1^  thla  ap- 
peal Is  whether  tbe  contract  upon  which  tbe 
action  Is  founded  was  one  wher^  the  utaxn^ 
tiff  agreed  to  sell  and  the  defendants  agreed 
to  purchase  the  Ure  protectors  at  tbe  prices 
and  upon  flie  ctrndlthms  tbneln  vedfled, 
or  was  one  whereby  tbe  plalntiit  agreed  to 
ship  or  make  consignments  of  tbe  tire  proteo- 
tors  to  tbe  defendants  iqion  tbe  understand- 
ing (»  condltton  that  die  protectors  to  he  so 
shipped  or  consigned  dwuld  be  paid  for  only 
when'  tbey  were  mM  ttie  defendants,  or, 
to  pat  the  iHTopoBitlon  in  another  form,  it  Is 
whether  the  parties  to  the  contract  intended 
It  to  operate  only  to  create  between  them  the 
relatUm  of  principal  and  agents  or  that  of 
creditor  and  debtor,  or,  in  other  words, 
whether  the  delivery  of  the  goods  to  the  de- 
fendants was  intended  by  the  agreement  to 
constitute  an  absolnte  sale  thereof.  The 
proposition  thus  stated  calls  for  a  construc- 
tion of  said  contract,  or,  what  practically 
amounts  to  the  same  thing,  inv<Aves  the  qnes* 
tlon  whether  the  court's  findings,  which  nec- 
essarily involve  and  exemplify  its  construc- 
tion of  the  contract,  derive  auQtdent  support 
from  the  evidence.  Tbe  o(mtract  In  full 
reads  as  follows: 

"Agreements  made  this  8th  du  of  October, 
1910,  by  and  between  Slama  Tin  Protector 
Company,  KanBas  City,  Mo.,  known  as  t^e  par* 
^  of  the  first  part,  and  Bitehle  and  Herlot  at 
Sacramento,  Cel.,  niown  as  party  of  the  second 
part,  witneseeth : 

"That  whereas,  party  of  the  first  part  is  en- 
gaged in  selling  tire  protectors,  known  as  Slama 
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tire  protector,  wlildi  product  Is  protected  by 
Tarious  letters  patent  of  tiie  United  Statei  of 
America;  and 

"Whereas,  the  party  of  the  second  part  is  de- 
slrooB  of  purchasing  and  selling  said  protectors 
in  the  states  of  Washington,  Oregon,  California, 
Arizona,  and  Nevada. 

"Whereas,  the  part?  of  the  arst  part  Is  willing 
to  permit  party  of  the  second  part  to  sell  said 
protectors  in  accordance  with  terms  mentioned 
herein; 

"Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  (me  dollar  by  each  of  the  parties 
hereto,  the  other  in  hand  paid,  receipt  whereof 
is  hereby  acknowledged,  said  parties  do  cove- 
nant and  agree  to  and  with  each  other  as  fol- 
lows: 

"(1)  Hie  parties  of  the  second  part  agree  to 

Enn^asa  from  said  first  party  a  total  of  five 
and  red  pair  of  ahore-rnerred  protectors  for 
each  year  of  this  contract  to  be  taken  either  on 
or  before  expiration  of  each  year  of  contract, 
and  such  quantity  that  is  purchased  over  the 
BtLpulated  amount  can  be  applied  toward  total 
purchases  of  next  succeeding  year's  purchases. 

"(2)  Said  second  party  agrees  that  they  will 
not  sell  any  of  said  protectors  at  less  than  the 
established  list  prices  attached  herewith,  maric- 
ed  Exhibit  A,  when  selling  to  the  conaomer,  nor 
allow  any  ot  their  subagents  to  violats  this 
agreement. 

"(8)  The  second  part?  agrees  to  spend  the 
sum  of  two  thousand  doUars  ($2,000.00)  annual- 
ly doring  the  llf^  of  ocmtraeC  towuds  advertia- 
mff  said  protectors  In  manner  they  see  fit  for  the 
benefit  of  the  sale  of  t>ach  protectors,  and  all 
expenditures  for  soch  advertising  to  be  reported 
by  verified  statements  to  said  first  party.  It 
is  also  understood  Uiat  any  amount  ^^t  over 
and  above  this  sum  can  be  applied  toward  mak- 
ing total  of  the  amount  to  be  spent  during  the 
lite  of  this  contract. 

"(4)  The  party  of  the  first  part  agrees  to  fur- 
nish party  of  the  second  part  sn<^  quantities 
of  circular  matter  with  tba  said  aecond  party's 
name  printed  therewi  at  any  time  they  are  re- 
quested to  do  so  and  in  soda  quantities  as  will 
be  necessary  for  the  second  party  to  properly 
circularize  the  territory  covered  and  allotted  to 
said  second  party. 

"(5)  The  said  party  of  the  first  part  agrees 
to  turn  over  all  mquiriee,  orders,  and  business 
coming  f  rtMn  the  territory  or  states .  specified 
herein. 

"(0)  Said  first  party  agrees  to  supply  a  suffi- 
cient stock  of  said  protectors  to  meet  all  reason- 
able demand  to  said  second  party,  and  a  report 
of  stock  on  hand  is  to  be  made  the  1st  day  of 
each  month  to  said  first  party  by  said  second 
party.  All  goods  taken  from  such  stock  to  be 
Ikaid  for  as  provided  hereinafter.  New  and  un- 
used protectors  are  only  to  be  considered  as 
stock  on  hand.  All  stock  on  hand  to  be  kept 
fully  insured,  and  all  freight  and  storage  charg- 
es to  be  paid  by  second  party,  and  In  the  event 
of  any  of  said  goods  being  returned  fw  any  rea- 
son, freight  is  to  be  prepaid  back  to  the  factory. 

"(7)  The  price  to  be  paid  to  first  party  for 
auch  protectors  as  they  shall  purchase  will  be 
list  price  as  per  Exhibit  A  attached  herewith, 
less  discount  of  30  per  cent  therefrom  with 
on  additional,  discount  of  5  per  cent  for  cash, 
payable  the  10th  of  each  month  of  net  cash,  if 
paid  at  the  end  of  each  month.  If  the  said  sec- 
ond party  shall  comply  with  all  the  terms  and 
conditions  of  this  contract,  and  as  soon  as  the 
total  purchases  paid  for  amount  to  two  hundred 
fifty  (250)  pair,  then  the  said  first  party  will 
allow  an  additional  discount  of  5  per  cent,  from 
all  protectors  purchased.  Should  these  same 
conditions  be  complied  with,  and  the  total  paid- 
for  purchases  amount  to  five  hundred  (500)  pair, 
then  another  &  per  cent  wiU  be  allowed,  thus 
making  a  total  discount  from  the  list  price  in 
that  eveiU  amount  to  per  cent,  and  the 


BEPOBIES  (Cal 

extra  5  per  cent  for  cash.  In  the  event  at 
the  maximum  discount  being  reached,  perinia- 
sion  is  given  as  a  matter  of  convenience  to  figure 
a  total  net  discount  of  40  per  cent 

"(8)  Privilege  is  given  to  said  second  party  to 
call  and  advertise  our  product  under  the  name 
of  'the  annour  plate  tire  protector.' 

"(9)  The  life  of  this  contract  shall  be  for  a 
term  of  five  (5)  years,  but  shall  not  be  assign- 
aUe  by  the  party  of  the  second  part" 

Annexed  to  the  contract  Is  a  sctaedole  con- 
taining a  list  ot  tbe  prices  which  the  de- 
fendants were  to  pay  for  the  goods  consign- 
ed to  them  by  the  plaintiff  under  the  terms 
of  the  agreement,  and  for  not  less  than  which 
they  were  to  sell  them  to  the  public. 

The  complaint  avers: 

'"That  under  and  pursuant  to  said  contract 
plaintiff  shipped  to  defendants  at  Sacramento, 
Cel.,  at  defendants*  instance  and  request,  be* 
tween  the  8th  day  of  October,  1910,  and  the  Ist 
day  of  May,  1911,  tire  protectors  of  the  value 
$18,700.45,  estimated  at  the  price  provided  for- 
in  said  cixitract;  that,  as  plaintiff  is  iufonned 
and  believes,  and  on  such  information  and  be- 
lief alleges,  all  of  said  tire  protectors  so  d^vw* 
ed  to  defendants  as  aCmsaid  have  been  sold 
by  defendants." 

It  is  alleged  ttiat  of  the  earn  above  men- 
tioned there  has  been  paid  by  the  defendants 
to  the  plaintiff  the  sum  of  $2,741.75  only, 
and  that  there  Is  consequently  due  the  lat- 
ter from  the  former  the  sum  of  $15,958.70. 

A  general  demurrer  to  the  complaint  bav> 
Ing  been  overruled,  the  defendant  Bltchle  an- 
swered. 

The  answer  admits  the  making  of  the  con- 
tract mentioned  in  the  complaint,  admits' the 
^ipment  to  the  defendants  by  the  .plain- 
tiff of  a  certain  quantity  of  the  protectors, 
but  denies  that  they  were  ot  the  value  of 
$18,700.45,  averring,  however,  that  they  were 
of  the  value  of  $28,333.46,  denies  that  said 
fire  protectors  so  delivered  to  the  defendants 
have  been  sold  by  said  defendants,  but  ad- 
mits that  of  the  protectors  so  delivered  to 
the  defendants  the  latter  have  sold  "about 
$6,276  worth  ODly»"  which  amount  it  is  al- 
leged has  been  paid  to  the  pUlntiff. 

The  answer  sets  up  a  number  ot  special 
defenses  and  counterclaims  growing  out  of 
alleged  breaches  of  the  agreement  by  the 
jOalntUt,  said  ooonterdaSnu  amounting  In 
the  aggregate  to  the  snm  of  $42,000.  As  to 
these,  however,  It  may  beie  be  remarked  that 
the  court  fonnd,  and  appears  to  have  been 
justified  In  so  finding,  that  the  dtfendant  was 
entitled  tQ  nothing  on  the  coonterclalms 
pleaded  by  blm.  They  theretoire  need  not  be 
further  noticed. 

It  is  further  all^^  In  tiie  answer  tbat, 
after  the  contract  in  qneadon  was  made,  the 
partnership  existing  between  BStcble  &  Her- 
iot  at  the  time  of  the  execution  of  said  in- 
strument was,  by  t^  mutual  consent  of  nid 
partners,  dlasolved,  and  that  the  said  con- 
tract was  thereupon  assumed  by  the  said 
Bit(^et  "who  continued  to  transact  the  busi- 
ness theretofore  omducted  by  the  aald  co- 
partnership." 

The  court  ftnind  tbat  the  beaded  contract 
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waa  entered  Into  between  the  parties  as  al- 
leged In  the  complaint;  that  the  plaintiff 
shipped  to  the  defendants  at  Sacramento  tire 
protectors  of  the  value  of  $18,700.45;  that 
the  defendants  did  not  sell  all  the  protectors 
so  shipped,  but  did  sell  a  portion  thereof, 
amoimtinff  In  valne  to  the  sum  at  ¥2J41.7S ; 
that  aU  of  said  gooda  were  shipped  to  and 
received  by  the  defendants  to  be  paid  for 
when  sold,  and  uot  otherwise;  that  no  part 
of  the  said  snm  of  $18,700.75,  the  value  of 
the  protectors  shipped  to  the  defendants,  has 
been  paid  by  the  said  defendants,  except  the 
sum  of  $2,741.75 ;  "hut  the  court  finds  that 
it  Is  not  true  that  there  is  a  balance  due 
from  the  said  defendants  to  plaintiff  in  the 
sum  of  $15,958.70,  or  any  other  sum." 

It  must  be  conceded  that  the  contract,  up- 
on its  face,  is  rather  ambiguous  and  uncer- 
tain as  to  the  nature  of  the  relation  whlt^ 
the  parties  thereto  Intended  thereby  to  es- 
tablish between  themselves.  That  the  con- 
struction placed  upon  It  by  the  trial  court,  as 
evidenced  by  its  findings,  is  reasonable  and 
sostalnaUe  certain  language  of  the  In- 
strument, no  one  reading  the  writing  will 
tor  an  Instant  doubt  On  the  other  hand, 
language  Is  used  from  whldi  the  oonduslon 
might  Justly  be  Justified  that  the  Intention 
was  that,  while  the  defendants  were  to  en- 
Joy  file  flzclasive  right  and  inivUege  of  sdl- 
ing  the  tire  protectors  within  the  territory 
designated  In  the  contract,  they  were  never- 
theless to  be  required  to  purduae  the  goods 
outright  from  the  plaintiff  on  the  terms  and 
conditionB  of  the  agreement,  and  that  each 
order  or  shl^neat  wh  to  constitute  an  alv 
sfriote  sale. 

The  preamble  to  the  contract  contains  the 
dediaratlon  tliat: 

"Tba  party  of  the  first  part  Is  willing  to  per- 
mit party  of  second  part  to  Bell  said  protectors 
in  aoeoroance  with  the  terms  menttoned  herein." 

Among  the  terms  of  the  ocmtract  Is  a  pro- 
vision that  the  prices  at  which  the  defend- 
ants are  to  sell  Che  article  must  not  be  less 
than  the  estabUahed  prices  Indicated  In  the 
Bdiednle  attadied  to  the  contract  e^Mtlng 
a  Ust  of  prices,  '*nat  allow  any  of  thdr  snb- 
agents  to  violate  this  agreement"  This  lan- 
guage, viewed  by  the  light  of  that  of  the 
preamble,  above  referred  to,  appears  to  make 
H  very  dear  that  the  intentimt  was  that  the 
def&idants  were  by  the  contract  to  act  as 
mere  selling  agents  of  the  plaintiff.  As 
counsel  for  the  defendant  well  suggest : 

'TThe  idea  of  Bubagents  must  preeuppose  an 
agent.  •  *  •  There  could  be  no  reason  for 
the  expreuioD  '■ubagest^  unless  the  parties  had 
in  mind  that  the  Mcond  parties  were  the  agent 
of  the  first  party  in  the  matter  of  the  distribu- 
tioD  of  these  protectors." 

Again,  the  third  paragraph  of  the  con- 
tract binds  the  defendants  to  the  obligation 
of  expending  the  sum  of  $2,000  each  year 
during  the  life  of  the  contract  for  the  pur- 
pose of  advertising  tha  protectors  and  to 
reader  to  the  plaintiff  a  verified  statement 


of  expenditures  for  such  purpose.  Such  a  pro- 
vision is  a  most  unusual  one  in  a  contract 
providing  for  the  absolute  or  unconditl<mal 
sale  of  a  commodity.  If  the  contract  was 
Intended  as  one  for  the  absolute  sale  <^  the 
article  at  the  prices  specified  therein,  Is  It 
reasonable  to  suppose  that  the  defendants 
would  have  bound  themselves  for  a  period  of 
five  years  to'the  expenditure  of  audi  a  large 
sum  each  year  of  the  five  for  such  a  pur^ 
pose?  Indeed,  if  It  had  been  Intended  as 
such  a  contract,  Is  it  reasonably  to  be  sup- 
posed that  the  plaintiff,  having  received  Its 
price  for  Its  goods,  would  have  exacted  such 
an  agreement  from  the  purchaser?  The  bur- 
den Imposed  by  said  provlsiMi  aa  a  condition 
upon  which  a  party  might  acquire  the  rlgtxta 
and  authority  of  a  selling  agent  for  anotlier 
would  not  be  per  se  an  unreasonable  one; 
for,  as  cotmsd  for  the  defendant  suggest,  the 
clause  may  the  more  reasanably  be  con- 
strued as  involving  an  agreement  on  the  part 
of  the  defendants  to  expend  the  amount  re- 
quired for  advertising  as  a  bonus  for  the 
right  and  iMrivilege  of  acting  as  the  selling 
or  distributing  agents  of  the  plaintiff  within 
the  designated  territory.  Then  there  is  the 
clause  whereby  it  is  covenanted  that  the 
plaintiff  will  supply  the  defendants  with  a 
snffldent  "stock  of  said  protectors  to  mert 
all  reasonable  demands,"  the  defendants  to  re- 
port to  the  plaintiff  on  the  first  day  of  each 
month  the  amount  of  stock,  on  hand.  Said 
clause  further  provides  timt  the  defendants 
were  to  keep  the  stodE  on  hand  fully  Insured. 
Such  conditions  aa  these  are  rarely  to  be 
found  in  a  contract  of  sale,  but  are  peculiarly 
appn^riate  to  a  bailment  or  some  othrar 
transaction  by  whldi  it  Is  not  intended  that 
tlie  cmstgnee  of  the  goods  shall  acquire  title 
tfaraeto. 

Th-os  we  could  proceed  and  point  out  other 
language  of  the  contract  which,  takep  at(Hie 
or  viewed  In  connection  witii  the  provisions 
ot  the  Instrument  above  referred  to,  dear- 
ly Implies  that  the  contract  was  Intended  to 
establish  the  relation  ot  prindpal  and  agents 
between  the  parties,  and  not  intraided  as  a 
contract  for  the  sale  of  the  goods ;  but  it  la 
unnecessary  to  farther  examine  the  contract 
fOr  this  purpose.  The  Instrument  Is  present^ 
ed  herein  in  full,  and  there  can  be  no  diffi- 
culty in  observing  from  Its  language  that  the 
conclusion  arrived  at  by  the  court  below  as  to 
Its  legal  nature,  scope,  and  effect  Involves 
a  reasonable  view  of  the  language  of  the 
writing. 

We  do  not  say  that  the  provisions  of  the 
contract  above  apedficalty  adverted  to  are 
wholly  iuconslst^t  with  the  theory  that  the 
transaction  was  Intended  as  a  contract  of 
sale.  What  we  do  say  Is  that  the  provisions 
are  perfectly  consistent  with  a  ctmtract  cre- 
ating an  agency.  Indeed,  aa  declared,  some 
of  th^  are  very  rarely  to  be  found  Incorpo- 
rated into  a  contract  for  the  absolute  or  un- 
conditlanal  sale  of  goods.  And  it  should  fur^ 
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ther  be  noted  tliat  the  plaintiff  appears  to 
have  proceeded  In  this  action  ap<Hi  the  theory 
that  the  transaction  Involred  only  i:  condi- 
tional sale  of  the  protectois  to  the  defoid- 
antB.  The  complaint  all^m  apon  the  In- 
formatlffli  and  b«llef  of  the  plaintiff,  that 
all  of  the  protectwfl  shipped  to  the  defend- 
ants had  been  sold  hy  the  latter.  If  the 
transaction  was  In  fact  an  abB(Aate  sale  of 
the  goods,  why  such  an  allegation  In  the  com- 
plaint? What  material  difference  oonld  It 
make  to  the  plaintiff  whether  the  goods  were 
w  were  not  sold  by  the  d^oidants,  U,  In 
tratb,  the  sale  was  abeolnte,  and  title  to  the 
goods  passed  to  the  d^endants?  ^nie  aver- 
meat  Is  obrloosly  wholly  Innmsistent  with 
the  theory  of  an  absolute  or  tmocmdittonal 
sale. 

[1]  As  sn^ieated,  howerert  tt  must  be  ad- 
mitted that  the  contract  contains  some  lan- 
guage which.  If  considered  by  Itself  or  with- 
out reference  to  or  consideration  of  other 
lan^age  of  the  instrument,  might  warrant 
the  construction  to  which  the  writing  Is  sub- 
jected by  the  plaintiff,  viz.  tlrat  It  Inrolves 
an  agreement  for  the  absolute  sale  of  the 
tire  protectors  to  the  defendants.  Indeed, 
It  may  justly  be  assumed  to  be  trug  that  the 
Instrument  Is  bo  characterized  by  ambiguity 
and  uncertainty  as  to  the  nature  of  the  rela- 
tion which  the  parties  intended  thereby  to 
create  between  thems^res  that  either  of  the 
two  constructions  of  the  contract  urged  by 
the  respective  lurties  might  upon  reasons 
equally  cogent  be  sustained.  The  question 
ttierefore  then  arises,  assuming,  of  course, 
that  no  competent  testimony  extrinsic  to  the 
writing  itself  reflecting  light  upon  the  real 
Intenticm  of  the  parties  has  been  recelTed: 
Is  it,  In  such  a  sltnatitni,  within  Uie  pn^er 
or  legal  foiuitloiu  ot  a  court  (tf  rerlaw  to  de- 
dare  that  tiie  constmctlMi  given  the  writing 
by  the  trial  court  should  be  rejected  and  sup- 
planted by  the  other  construction  of  which 
the  instrument  is  suac^ttlbleT  Manifestly  no 
reasfu  can  be  conoelTea  whidi  would  sup- 
port an  afflrmatlTe  r«ply  to  tiiat  aaestl<Hi. 
The  ai>peal  court  could  not  adopt  such  a 
course  In  audi  a  case  without  resorting  to 
the  exercise  at  arbitrary  power.  80,  If  there 
were  no  other  evidence  In  this  record  but  the 
Instrument  itself  whlcb  throws  or  tends  to 
throw  any  light  on  the  relation  which  the 
parties  by  the  ccmtract  intended  to  establlah 
between  themselves,  we  would  feel  constrain- 
ed— indeed,  it  would  be  onr  duty— to  uphold 
the  construction  given  the  contract  by  the 
trial  court,  as  evidenced  by  Its  findings. 

[2]  But  there  was  introduced  and  received 
In  the  case  some  evidence  extrinsic  to  the  in- 
strument itself  which  we  think  tends  to  sup- 
port the  trial  court's  construction.  After  the 
contract  was  made  and  a  large  stock  of  pro- 
tectors had  beea  tltilppeA  to  the  defendants, 
considerable  correq^cmd^ce  by  mall  was  car^ 
ried  on  between  the  parties.   Bom  of  these 


lettws  were  Introduced  In  evidence.  Ex- 
cerpts from  a  few  will  be  sufBdent  to  indi- 
cate that  the  plaintiff  undo'stood  the  con- 
tract to  call  for  a  payment  for  the  goods 
shipped  to  the  defendants  only  when  the  lat* 
ter  sold  the  same.  In  one  of  the  plaintiffs 
letters  to  the  defoidants  ttw  following  lan- 
guage was  used: 

"It  Is  also  much  to  be  regretted  to  note  the 
•xceptlDnal  dry  weather  California  Is  experienc- 
ing, especially  this  hving  yoor  first  rear  with 
the  protectors,  and  as  yon  say,  so  mach  depends 
upon  the  weather  in  your  section  ni  the  country. 
No  donbt,  however,  when  the  rains  do  start,  70U 
will  make  np  for  lost  time,  which  is  surely 
hoped  for,  as  you  know  by  my  previous  letters 
that  this  amount  ot  stock  we  have  with  you  has 
put  us  In  rather  tight  financial  drcumstances 
and  caused  us  to  borrow  money  from  the  banks 
in  order  to  meet  oar  own  oiiUgatioiis,  which 
were  necenarlly  increased  on  account  of  the 
antidpated  business  from  you.  We  really 
realize  your  condition  on  aceonnt  of  the  weather, 
and  have  enough  faith  In  you  to  know  that,  If 
the  business  is  to  be  had,  you  will  get  it.  AH 
we  want  is  that  you  play  the  game  square,  aud 
you  will  find  us  easy  people  to  get  along  with." 

In  the  same  letter  reference  is  made  to  a 
proposition  by  the  defendants  to  sell  a  por- 
tion of  their  territory  to  a  Mr,  Kaar  for  the 
sum  of  $1,000,  and  the  plaintiff  wrote : 

"We  were  very  much  interested,  however,  in 
noting  vonr  proposition  to  Mr.  Kaar,  and 
would  Vm  to  know  just  what  territory  you  in- 
tended turning  over  to  him  for  this  amount,  and 
also  your  reason  for  making  a  proposition  ot 
this  kind.  We  were  wondermg  ii  you  are  get- 
ting dissatisfied  with  the  propon^lon,  or  tiMmgfat 
that  Salt  Lake  CHty  was  a  little  out  of  your 
territory." 

Again,  the  followii^  letter,  under  date  of 
Febmary  2A,  1X01,  was  addressed  by  tlis 

plaintur  to  the  defraidantB: 
"We  hardly  know  how  to  express  owsdves  in 

replring  to  your  tdegram  in  which  you  Inform 
us  that  you  have  not  sold  any  protectors  for 
two  months,  and  in  this  telegraniyou  say  there 
is  none  to  make  this  month.  We,  of  course, 
realize  the  dry  weather  had  something  to  do 
with  the  sales  falling  off,  but  when  they  are 
reduced  from  what  th^  were  to  absolutely  noth- 
ing  we  cannot  help  but  think  something  is 
wrong,  and  you  in  our  position  would,  of  coarse, 
think  likewise.  We  have  treated  yoo  absolatdy 
BQuare  in  all  of  oar  dealings  with  you.  and  ex- 
pect the  same  from  you.  If  it  ia  your  Intentiott 
to  discontinue  handling  our  protectors,  we  wish 
you  would  say  so  at  once  and  return  what  new 
unused  stock  yon  have  on  hand  bj  prepaid 
freight  and  remit  for  the  balance  due  us  as  per 
our  agreement.  Stock  that  has  been  put  to  ass 
is  not  returnable." 

It  Is  not  necessary  to  enter  herein  uppu 
an  analytical  examination  of  the  above  let- 
ters to  show  tiiat  their  language  dearly  Im- 
plies the  relation  of  prlndpal  and  agent  be- 
tween the  parties.  The  letters  soffldently 
speak  for  themselves  in  that  respect 

Other  letters  passing  between  the  parties 
were  introduced  in  evidence.  In  the  place  of 
presenting  herein  extiacts  tber^iom,  It  la 
sufficient  to  ray  that  said  letters  contained 
language  clearly  indicating  that  both  parties 
to  the  contract  understood  the  sgreonent  to 
liave  been  Intended,  not  as  a  contract  for  the 
abotdnte  sale  of  the  goods,  bat  merely  to  vest 
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in  the  defeodanU  die  authority  of  agents  In 
the  sale  of  said  goods  wltbln  the  ssTenl 
states  natued. 

Many  other  slgnUcant  cooslderatloDS  re- 
vealed by  the  correspondence  between  the 
parties  might  be  mentioned,  all  tending  to 
support  the  Okiary  that  the  contract  was  In- 
tended as  and  in  fact  was  a  omtra^  of 
agency,  or,  at  the  most,  a  conditional  sale, 
the  protectors  consigned  to  tbe  defendants  to 
be  paid  for  only  when  Uie  go«>ds  consigned 
to  the  defendants  were  sold  by  them. . 

In  addition  to  the  foregoing  considerations, 
tbe  statements  rendered  to  the  defendants  by 
tbe  plaintiff  of  protectors  shipped  to  the 
former  may  be  referred  to  as  Indicating  the 
Tiew  the  plaintiff  had  of  the  character  or  na- 
tnre  of  the  contract  These  statements  were 
uniformly  marked  "consignment,"  and  from 
this  fact  it  Is  reasonably  Inferable  that  the 
plaintiff  regarded  the  shipments  under  the 
contract  as  mere  consignments  and  not  as 
a  ddlvery  on  the  sale  of  the  goods. 

Onr  conclusion  Is  from  all  the  facts  and 
drcnmstances  of  the  transaction  Involved 
here,  as  disclosed  by  the  contract  Itself  and 
otiier  documentary  proofs,  that  tbe  court^s 
findings  are  sufficiently  supported;  that,  un- 
der the  terms  of  the  contract,  as  It  la  war- 
rantaUy  oonstmed  by  the  court,  there  could 
not  be  a  completed  sale  untQ  the  defendants 
sold  the  goods  to  third  parties.  Until  that 
occurred,  tbe  consignee  was  under  no  obli- 
gation fe>  pay  the  listed  prices  therefor,  and 
could  have  been  compelled  to  surrender  tbe 
goods  to  the  consignor  upon  demand.  Ver- 
mont Marble  Co.  v.  Brow,  109  Gal.  236,  41 
Pac.  1031,  60  Am.  St.  Bep.  87. 

It  Is  true,  as  the  authorities  declare : 

"The  distinction  between  a^encr  contracts 
creating  bailments  and  contracts  of  sole  Is  not 
always  clear,  *  •  «  ud  In  tome  eases  a  eon- 
tiaet  may  be  conatmed  as  creattiu  merely  an 
agency  as  between  the  parties  wnere,  as  be- 
tween tbe  parties  and  a  third  person.  It  might 
be  given  the  effect  of  a  asie."  6  Corpns  Jnrli,  p. 
1091. 

There  Is  no  question  of  the  rights  of  third 
persons  luTOlved  in  the  transaction  with 
which  we  are  presently  concerned. 

After  all,  however,  where  the  contract  Is 
uncertain  or  not  clear  as  to  its  purpose  and 
effect,  the  question  whether  the  transaction 
of  which  It  purports  to  be  the  evidence  Is  a 
sale  or  a  bailment  is  to  be  determined  from 
all  the  circumstances  giving  rise  to  it,  and 
on  conflicting  evidence  a  question  of  fact 
Is  presented  for  tbe  jury's  determination.  6 
Corpns  Juris,  p.  108T. 

But  counsel  for  the  plaintiff  contend  that 
Oie  **terma  of  selling  these  goods  were  to  be 
determined  by  the  defendant,  and  that  he 
agreed  to  pay  a  fixed  price  for  the  goods," 
and  declare  that  therefore  the  case  here 
comes  within  the  mle  that  where  the  con- 
signee or  factor  Is  to  sell. upon  terms  fixed 
by  himself,  and  Is  bound  to  pay  to  the  con- 
s^nor  a  fixed  price,  the  contract  Is  one  of 


sale.  21  Am.  &  Eng.  Sncy.  of  Law,  p.  SSO. 
Tbe  <fontract  here,  faowevw.  expressly  pro- 
vides, as  will  be  observed  from  a  perusal  of 
it,  that  the  "second  party  agrees  that  they 
will  not  sell  any  of  said  protectors  at  less 
than  the  established  list  prices  attached  here- 
with,  marked  Exhibit  A.  when  selling  to  the 
consumer,  nor  allow  any  of  their  subagents 
to  violate  this  agreement"  Thus  it  is  plain- 
ly manifest  that  the  defendants  were  not  at 
llber^  under  the  contract  to  fix  their  own 
minimum  prices  In  selling  the  goods,  but  were 
to  be  governed  In  that  respect  entirely  by  the 
prices  fixed  tiie  conalgnw— the  plaintiff 
itself. 

We  have  neither  been  shown  nor  found  a 
substantial  reason  for  declaring  that  the 
trial  court's  ccuatructlon  of  the  contract  is 
erroneoua,  and  the  Jndgm^  and  the  (ndw 
are  accordingly  afllrmed. 

We  concur:  OHIPHAN.  P.  J.;  BUB- 
NBTT,  3. 


OATLIN  V.  UNION  OIL  00.  OF  OALIFOB- 

NIA  et  al.   (Olv.  1998,  2017.) 

(District  Court  of  Appeal.  Second  District,  Call- 
fomia.  Oct  2,  1916J 

1.  NKOueKiTCB  «=»56(1)— "PsoxnuTB  Oavsk^ 
— What  Consiitu'iks. 

"Proximate  cause"  Is  that  cause  arising  out  of 
a  breach  of  duty  which  In  a  natural  and  contin- 
uous sequence  prodnces  the  damage  ctmplaln- 
ed  ot 

[Ed.  Note.— For  other  cases,  see  N^Ugene^ 
Cent  Dig.  S  69;  Dee.  Dig.  «ss>56(l). 

For  other  definitions,  see  Words  and  Phrases, 
S^st  and  Second  Series,  Proximate  Cause.] 

2.  DXFLOSZVES  ^=>9— LlABlLITT  FOB  iJtJXJBJXB 

— Pboxihate  Cattsb. 
When  there  is  no  privity  of  contract  between 
the  first  wrongdoer  and  persons  suffering  dam- 
age, and  the  negligent  act  relates  to  articles 
which  carry  no  menace,  the  liability  of  the  first 
party  will  go  no  further  than  to  his  immediate 
co-contractor,  although  the  rule  Is  otherwise  as 
to  exploidves  and  poisons,  in  which  case  a  vendw 
who  misbrands  them  may  be  held  liable  though 
they  pass  through  a  number  of  intermediate 
hands. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
OttDt  Dig.  I  6;  Dec  Dig.  «=39.] 

3.  BXPLOSIVXS  «=»9  —  IltrLAMUABU  OlU  — 

Nbgliobnob. 
Tbrongh  the  negligenoe  of  defendant's  driver, 
gasoline  and  coal  oil  mixed  were  delivered  to  a 
grocer  In  place  of  pure  coal  oil.  The  grocer  dis- 
covered that  some  of  the  coal  oil  was  mixed  with 
gasoline,  but  from  tests  of  small  and  evaporation 
decided  that  two  of  the  cans  filled  were  free  (kmd 
gasoline.  He  notified  defendant  and  the  driver 
agreed  to  remove  the  oil  on  the  following  busi- 
ness day.  In  the  meantime,  the  grocer  disposed 
of  a  can,  which  he  believed  was  pure  coal  ml,  to 
deceaied.  In  filling  a  lamp,  the  oil  exploded  and 
deceased  was  killed.  Held,  that  while,  in  the 
case  of  Inflammable  oils  and  poisons,  the  vendor 
who  misbranded  them  is  liable,  though  they  pass 
through  a  number  of  hands,  delEeodant  was  not 
liable,  for  the  negligence  of  the  grocer,  who  was 
familiar  with  the  danger  from  gasoline,  in  dis- 
posing of  the  oil  as  coal  oil  though  he  knew  some 
of  that  delivered  was  mixed  with  gasoline,  was 
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an  interreninK  cause  which  defendant  conld  not 
be  charged  with  antldpating. 

[Ed.  Note.— For  other  cases,  see  Bxplosivea, 
Cent  Dig.  S  6;  Dec.  Dig.  «=»9.] 

4.  Neouqence  «=»62(3)— Pboximatb  Cause— 
What  Conbtitutes. 

One,  but  for  whose  negligence  an  injury 
would  not  have  occurred,  is  liable  despite  the  neg- 
ligent acta  of  others,  where  sudi  subsequent  in- 
tervening:  acts  might  have  been  anticipated. 

[Ed.  Note.— For  other  casea,  see  Ne^igence. 
Cent.  Dig.  I  79;  Dec.  Dig.  «=962(8).] 

5.  N^GLIOBNCE  ®=)136(8>  —  AonONS  —  JUBT 

While,  ordinarily,  the  question  of  negligence 
is  a  mixed  one  of  law  and  fact  and  shonld  go  to 
the  jury,  the  rule  is  otherwise  where  the  facts 
are  undisputed  and  reasonable  men  could  uot  dif- 
fer as  to  the  matter. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  290-292;  Dec.  Dig.  «=»liKK8).] 

6.  Evidence  ^=:»126(1)— Aduxssibilitt— Bbs 
Gestx. 

Is  an  action  for  the  death  of  one  killed  by 
an  explosion  of  lUnminating  oil,  testimony  that 
deceased,  after  explaining  the  way  he  was  burn- 
ed, stated  that  there  must  have  been  gasoline  in 
the  coal  oil,  is  not  admissible  as  part  of  the  res 
gestn,  being  a  mere  statement  of  deceased's  be- 
lief, and  not  relating  to  the  caoae  of  the  acci- 
dent 

[Ed.  Note^For  other  cases,  see  Evidence, 
Cent  Dig.  |  872;  Dec.  Dig.  ^126a).] 

7.  Explosives  ^=>10— Actions  —  Contbibu- 
tob;  Nboliqbnce. 

Deceased,  who  attempted  to  fill  a  lamp  with 
(joal  <ttl  while  a  flame  was  near  by,  cannot,  in 
view  of  the  standard  of  inflammability  of  lamp 
coal  oil,  be  held  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  but  the  question  la  one 
for  the  jury. 

[Ed.  Note.— For  other  cases,  flee  Explosives, 
Cent  Dig.  {  7;  Dec.  Dig.  «=»10.] 

8.  Tbzal  «s»2(t0(2)— iNSTBUonons—RErusAi. 

Where  the  charges  given  covered  the  iaauea 
correctly,  additional  charges  are  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  652;  Dec.  Dig.  «=>260(2).] 

9.  Death  <s»99(1)  —  Damages  —  ExoseaiTB- 

KESB. 

An  award  of  |17,000  damages  for  the  death 
of  plaintiff's  intestate,  a  strong  man  44  years 
old,  who  bad  an  expectancy  of  25  years  and 
earned  nearly      a  day,  cannot  be  held  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  g§  126,  126 ;  Dec  Dig.  «=5»99(1).] 

Appeal  from  Superior  Court,  Los  Auseles 
County;  Willis  L  Morrison,  Judge. 

Action  by  May  Oatlin,  administratrix  of 
the  estate  of  John  Catlin,  deceased,  against 
the  Union  Oil  Company  of  California  and 
William  M.  Kiley  and  wife.  From  a  Judg- 
ment against  the  flrst>named  defendant,  and 
an  order  d^ing  Its'  motion  for  new  trial. 
It  appeaLa.  Reversed  and  remanded. 

Lewis  W.  Andrews,  Thos.  O.  Toland,A>  V. 
Andrews,  and  Andrews,  Toland  &  Andrews, 
all  of  Los  Angeles,  for  appellant  J.  W.  Whlt- 
worth  and  R.  T.  Llghtfoot  and  E.  B.  Drake, 
both  of  Los  Angeles,  for  respondmts. 

JAMBS,  J.  This  action  was  brought  to  re- 
cover damages  for  the  death  of- John  Catlin, 


alleged  to  have  been  caused  by  the  negllr 
gent  acts  of  the  defendant  Union  Oil  Com- 
pany and  William  M.  Riley.  Mary  E.  Ri- 
ley, the  v?ife  of  William  M.  Riley,  was  al- 
so sued ;  but  the  action  was  dismissed  as 
to  her  In  the  course  of  the  trial.  The  jury 
returned  a  verdict  In  favor  of  the  plaintiff 
and  against  the  defendant  Union  Oil  Com- 
pany for  the  sum  of  ?17,000,  on  which  Judg- 
ment was  entered.  By  the  verdict  it  was 
found  that  William  M.  Riley  was  not  liable 
for  damages  In  any  sum.  Hie  defendant 
Union  Oil  Company  appealed  from  the  Judg- 
ment and  from  an  order  denying  Its  motion 
for  a  new  trial. 

In  November,  1912,  "William  M.  Riley  was 
conducting  a  grocery  store  at  the  town  of 
Sawtelle  in  7^  Angeles  county.  Among  oth- 
er classes  of  merchandise,  he  dealt  regularly 
in  fuel  oils,  including  gasoline  and  kerosene. 
The  oils  he  stored  in  a  little  outbuilding  some 
30  feet  or  more  away  from  the  store  proper. 
In  this  outbuilding  he  had  a  tank  for  gaso- 
line and  one  for  coal  oil,  or  kerosene.  On 
about  the  15th  of  November,  that  being  Fri- 
day of  the  week,  he  gave  an  order  to  the 
Union  Oil  Company  to  deliver  to  him  60 
gallons  of  keroswe.  The  tank  wagon  belong- 
ing to  the  oil  company  made  delivery.  The 
kerosene  tank  had  a  capacity  of  60  gallons. 
The  tank  was'  not  empty,  but  contained  20 
gallons  of  the  fluid  before  the  quantity  deliv- 
ered that  day  was  added  to  it  Hence  the 
driver  of  the  oil  wagon  was  only  able  to  put 
into  the  tank  40  gallons  of  the  60  gallons 
ordered.  There  were  four  or  five  empty  5- 
gallon  cans  inside  of  the  oil  room,  and  Into 
these  cans  was  poured  the  remaining  20  gal- 
lons, which  completely  filled  both  the  tank 
and  the  other  receptacles  mentioned.  Almo^ 
Inuuiedlately  after  the  tank  wagon  had  left 
his-  place,  RUey,  according  to  his  testimony, 
took  one  of  the  6-galIon  cans  which  had  been 
filled  OS  described,  and  delivered  it  to  a  cus- 
tomer; for  another  customer,  either  that  eve- 
ning or  the  following  morning,  he  drew  a 
gallon  from  the  tank  which  had  been  filled; 
and  for  a  third  customer  he  made  delivery 
of  another  gallon,  evidently  from  the  same 
supply.  Complaint  was  very  soon  made  by 
the  patron  who  bad  received  the  5-gallon  can 
that  there  was  something  the  matter  wlUi 
the  oil,  and  also  complaint  came  from  one 
ot  the  persona  who  had  received  a  aiatfia 
gallon.  On  Saturday  morning,  being  the  next 
day  after  the  delivery  of  the  oil,  Riley  got 
back  all  of  Qie  MI  about  which  ccHnplalnt  had 
been  made  that  be  was  able  to  aecare,  includ- 
ing the  5^1an  can  which  ha  had  Slivered 
to  the  first  customer.  He  testified  that  one 
of  the  single  gallons  of  oil  returned  be  poiv- 
ed  back  Into  the  large  tank;  that  be  then 
bad  the  four  S-gallon  cans  of  oil  whldi  had 
been  filled  by  the  tank  wagon,  and  of  the 
contents  of  these  he  proceeded  to  make  teeta. 
Rtley  had  for  a  number  of  years,  both  in 
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the  Eut  and  in  California,  had  experience 
tn  the  handUiv  of  twth  keroeene  and  gaaoUne 
as  a  dealer.  He  tesOfied  that  in  making  h&t 
teats  be  dipped  spllnteni  of  wood  Into  the 
cans;  noted  the  smell  of  the  fluid,  and  alao 
the  rapidity  with  which  It  erapfnvted  from 
the  sticks;  that  by  this  means,  and  also  by 
noting  the  odor  of  the  tlnld,  be  made  up  his 
mind  that  two  of  the  5'gBllon  cans  contain- 
ed gasoline  and  two  contained  coal  oil;  that 
he  made  a  fnrtlier  test  of  the  fluid  in  the  two 
cans  which  be  had  ctmcluded  was  gasoline 
by  taking  a  smell  quantity  ^reof  and  plac- 
ing it  upon  a  store  where,  when  It  was  sub- 
jected to  heat.  It  flashed  up  quickly.  Be 
made  no  further  testa  of  the  contents  of  the 
other  two  cans,  being  satlafled  that  these 
cans  contained  coal  ol).  On  crou-examlna* 
tlon  be  testlfled  that  bad  tbe  oil  been  mixed 
he  did  not  know  whether  he  would  bare  been 
able  to  detennlne  from  the  tests  be  made  If 
it  was  gasoline  or  kerosene.  He  testlfled 
farther  that  be  took  the  two  cans  which  be 
had  determined  contained  gasoline,  labeled 
them  with  a  label  showing  their  true  con- 
tents, and  placed  them  upon  tbe  large  gaso- 
line tank.  Then,  as  he  testlfled,  be  detlrered 
one  ot  the  S-gallon  cans  believed  to  be  coal 
<dl  to  tbe  patrm  by  whom  the  flve  gallons 
of  gasoline  had  been  returned;  that  there 
then  runained  on  tlie  floor  of  the  oil  room 
me  6-gallon  can  of  ami  oU  which  bad  been 
a  part  of  the  delivery  made  on  tbe  preceding 
day;  that  the  same  CTenlng  (Saturday),  at 
about  dark  or  dusk,  one  of  tbe  diildren  of 
Catlin  came  and  wanted  keroeene  <^ ;  that 
he  (Blley)  informed  the  child  tbat  because 
of  Insurance  resulatlcna  be  could  not  handle 
Illuminating  oil  after  dark,  and  that,  as  tbe 
cUId  insisted  that  the  fhnrily  had  ;io  oil, 
he  told  her  if  she  would  bring  a  small  can 
the  following  morning  (Sunday),  as  he  made 
no  deliveries  on  that  day,  he  would  give  ber 
EmfiSdeut  to  last  antU  Monday,  when  he 
would  deliver  the  remainder  of  the  five  gal- 
Ions;  tbat  on  Sunday  morning  one  of  ttie 
Catlin  children  returned  with  a  gallon  can 
which  be  (Riley)  filled  from  the  5-gallon  can 
sitting  on  the  floor  of  the  oil  room ;  and  that 
the  next  morning  be  delivered  tbe  four  gal- 
lons remainlns  tn  the  can  at  tfeie  GatUn  home, 
where  he  poured  tbe  oil  into  an  emp^  can 
cDstomarily  used  for  tbat  puipose. 

John  OatUn.  the  deceased*  at  the  time  of 
Ilia  death  was  44  years  of  age.  in  good  health, 
weighing  about  ISSpounda.  As  his  wliie  testi- 
fied, be  was  a ''strong"  man  and  had  had  no  iU- 
neasorneedadtbeatteationo^a^iyaician.  He 
had  beoi  manied  to  the  plaintiff,  his  wife, 
fbr  28  year^  and  tbsm  survived  him  besides 
tbe  widow,  four  children,  aged,  reepectirely: 
Bessie,  19;  Faullnei  17;  Howard.  18;  Fred, 
11.  He  had  been  a  miner,  but  at  the  date 
of  tbe  accident  his  regular  employment  was 
that  of  a  carpenter's  helper,  at  which  work 
be  earned  $2.75  per  day.  His  life  expectancy 
was  2S  yeaiK  On  ToMday  evening  foUowlog 


tbe  receipt  of  the  oil  d^vered  RIl^,  be- 
ing at  WOTk  laylz^  some  cement  in  liis  cellar, 
be  bad  occasion  to  make  use  of  an  oil  lamp. 
He  was  already  carrying  tn  a  miner's  cap 
on  bis  bead  a  small  lamp  sn<^  as  miners  cua- 
tonurily  use.  nils  smaU  lamp  waa  lighted 
and  remained  so  until  after  the  exiAoslon 
which  produced  the  Injnriea  from  which  Cat- 
lin later  died.  OatUn  weut  to  tbe  rear  of  the 
bouse  in  or  about  a  screen  porch  in  order 
to  fill  the  larger  <dl  lan^  wblcb  be  intended 
to  use,  and  ai^iarently  started  to  pour  what 
be  assumed  was  coal  oil  or  kerosene  from  the 
large  can  into  tbe  lamp,  when  tbe  explosion 
occurred.  Mrs.  Oatlin,  an  ahe  testified,  beard 
the  of  an  explosion,  and  almost  imme- 

diately ber  husband  ran  to  the  front  of  the 
bouse,  covered  with  flre,  and  rolled  in  tbe 
grass,  calling  for  help.  She  tried  to  smother 
the  flames  with  bedclotblng  and,  with  tbe 
help  of  a  n^^bOT,  the  fire  was  finally  ex- 
tinguished. One  witness,  a  Mr.  Tncdier,  who 
assisted  in  extinguishing  the  fire  burning  on 
the  person  of  Catlin,  testified  that  when  he 
reached  Catlin  the  latter  said: 

"Ob,  Mr.  Tucker  1  Put  this  fire  out  on  me.  I 
am  burning  up.  Do  Bomething  for  me  quick.  I 
was  filling  the  lamp  and  it  exploded,  and  before 
I  could  throw  the  can  it  exploded  also.  Put  the 
fire  out  I  am  burning  np.  I  bare  handled  gaso- 
line and  coal  oil  all  my  life.  I  am  an  old  miner. 
Why  should  anything  of  this  kind  happen  to  me7 
I  am  sura  tbat  it  was  gasoline.** 

On  crosa-exanilnatl<Hi  this  witness  added 
tbat  while  on  the  way  to  the  boQ}ltal  tbe  In- 
jured man  had  aald  tbat  he  bad  filled  lamps 
before  "when  they  were  Ut"  and  bad  never 
bad  me  act  that  way.  Catlin  iu  bis  Injured 
condition  was  removed  Immediately  to  a  hos- 
pital, where  he  died  two  days  later.  It  ap- 
peared without  dispute  tbat  tbe  driver  of  the 
appellant  company.  Instead  of  delivering  00 
gallons  of  coal  oil  as  directed,  delivered  in 
part  coal  oil  and  In  part  gasoline,  and  that 
tbe  mistake  came  about  in  this  way:  Tbe 
tank  wagon  from  which  deliveries  were  made 
was  divided  into  three  compartments,  one  in 
front,  one  in  the  middle,  and  one  at  the  rear. 
These  compartments  were  entirely  separated 
one  from  the  other,  and  connected  with  each 
at  tbe  rear  of  tbe  wagon  was  a  stopcock  or 
faucet.  That  customarily  gasoline  was  car- 
ried in  tbe  forward  tank  and  kerosene  in 
tbe  two  rear  ones ;  that  on  tbe  day  when  the 
delivery  to  Riley  was  made  the  driver  start- 
ed to  load  bis  wagon  and  bad  commenced  to 
fill  the  forward  tank  with  gasoline.  That, 
desiring  to  attend  to  his  team,  be  asked  one 
of  the  other  employes,  an  agent  of  appellant, 
to  complete  the  filling  of  the  forward  tank 
and  to  put  kerosene  into  the  two  rear  ones. 
These  latter  be  knew  to  be  empty  at  the 
time.  Tbat  this  employ^,  after  completing 
the  filling  of  the  forward  tank  with  gaso- 
line, filled  tbe  middle  one  with  keroeene  as 
directed,  but,  through  same  error  of  under- 
standing or  judgment,  put  gasoline  into  the 
rear  compartment  Tbe  driver  testified  that. 
In  delivering  oU  tn  quantities  as  large  as  that 
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ordered  by  Rller,  be  customarily  used  two 
fi-gailon  meaaurea  having  bandies  on  them, 
and  drew  from  two  faucets  at  the  same  time ; 
that  he  followed  this  custom  in  making  the 
delivery  to  BUe^  and  drew  from  the  fancets 
connecting  with  the  two  rear  compartmentB, 
filling'  his  two  measures  Uws  at  the  same 
time,  emptying  them  and  refilling  them  until 
the  desired  quantity  had  been  secured.  Hl- 
ley,  tlie  grocer,  testlfled  that  he  was  familiar 
with  this  itractice  and  noted  that  the  driver 
followed  It  on  the  Friday  when  he  received 
the  delivery  of  the  <dl.  TSm  driver  e^lained 
that  In  consequence  of  this  practice  of  draw- 
ing two  meoflures  at  a  time,  and  as  each 
measure  when  filled  would  completely  fill  a 
6-gallon  can,  the  four  cans  filled  with  the 
last  20  gallons  of  oil  desired  by  Bil^  should 
have  contained  unmixed  fiuid ;  that  Is,  two 
should  have  contained  gasoline  and  two  ker- 
osene. This  condnslon  would  be  In  accord- 
ance with  the  tests  made  by  Riley. 

There  is  some  discrepancy  between  the  tes- 
timony of  Riley  and  the  testimony  of  the 
driver  of  the  wagon,  wherein  the  driver  stat- 
ed that,  when  he  returned  on  Monday  to  take 
away  the  he  found  one  6-gallon  con  full 
of  ooal  oil  sUll  standing  near  the  door  of  the 
oU  bouse.  Rllev  b&A  testified  that  he  had 
placed  two  of  the  6-galloa  cans  <xi  t<v  of  the 
gasoline  tank  and  marked  them  with  the 
word  "gasoline,"  and  that,  of  the  two  re- 
maining which  be  had  determined  to  be 
kerosene,  he  had  delivered  one  to  the  first 
patron  who  had  returned  the  gast^ine,  and 
had  taken  the  other  to  flU  the  Gatlln  order. 
Riley  testified  that  there  was  In  another  poi^ 
tlon  of  the  oil  room  at  that  time  perhaps  6 
gallons  of  coal  oil  which  he  had  received  at 
a  prior  date  and  which  was  not  included  In 
the  Friday  delivery  of  mixed  oil.  Fred  Catr 
lln,  the  11  year  old  son  of  the  deceased,  who 
had  obtained  the  gallon  of  oil  from  Riley  on 
Sunday  morning,  testified  that  when  he  called 
for  the  oil  Riley  first  went  to  the  60-gallon 
tank  and  said,  "I  think  this  Is  mixed";  that 
Riley  then  went  to  a  &-gaIloD  can  and  drew 
therefrom  the  gallon  of  oil  and  handed  it  to 
him,  saying,  "I  guess  this  is  coal  oil."  The 
lamps  used  by  the  Catling  were  ordinary 
glass  lamps  wltb  no  aperture  separate  from 
the  wick  holder  through  which  oil  might  be 
Introduced  into  the  bowl.  To  complete  the 
narrative  of  facts  it  is  necessary  to  refer  to 
an  occurrence  which  took  place  on  Saturday 
before  any  of  the  oil  tested  by  Riley  was  re- 
sold. When  the  first  oil  put  out  by  Riley  on 
Friday  and  Saturday  morning  had  come  back 
to  him  with  the  report  that  something  was 
wrong  with  it,  he  made  his  tests  of  the  oil 
in  the  5-gallon  cans  as  has  been  hereinbefore 
described.  He  then  phoned  to  the  branch  of- 
flce  of  the  Union  Oil  Oonpany  through  which 
be  did  business,  and,  after  getting  the  ear  of 
the  driver  who  hod  delivered  to  him  the  oil, 
ti^d  this  driver  that  a  mistake  had  been 
made,  that  his  oU  had  been  mixed  on  him. 


Rlley  testified  that  he  told  ttie  driver  to 
come  and  take  back  the  oU  Sunday  morning. 
He  testified:  "They  told  me  they  would  come 
cm  Sunday,  but  did  not  oome  until  Monday." 
The  driver  of  the  wag<u  admitted  rec^vlng 
notification  from  Rlley  that  tiie  oU  was 
mixed ;  that  at  the  time  of  the  conversatlmi 
over  the  telephone  he  had  stated  to  Rlley  that 
it  was  impossible  that  a  mistake  had  been 
made,  but  that  If  such  was  the  case  the  wag- 
on had  beoi  loaded  up  tfwrong"  on  him.  He 
testified  that  he  believed  be  said  he  would 
take  the  oil  back ;  farther,  that  he  was  not 
convinced  that  a  mistake  had  been  made  un- 
til he  Went  for  the  oU  on  HaaSaj  monili^ 
He  denied  having  prmnlaed  to  retnzn  m 
Sunday  BXHming,  and  said  that  he  could  not 
have  done  so  because  EUley  did  not  keep  bis 
store  open  on  Sunday.  There  was  testimony 
from  which  the  Jury  woe  autborlaed  to  draw 
the  concdusion  that,  bad  the  ca  delivered  to 
Catlln  been  kerosene  and  not  gasoline,  the 
Ignition  of  the  f41  and  vapw  and  conseQueiit 
ezplosl<m  would  not  have  occurred.  In  aSuat, 
there  was  sufBdent  pnat,  in  a  dronmstantlal 
way  at  least,  upon  which  the  Jury  was  au- 
thorised to  make  the  deductioo  whldi  Is  im- 
plled  from  the  verdict,  to  wit,  that  the  oU 
delivered  to  Oatlln  was  much  more  inflam- 
mable and  ezpkMlve  In  Its  character  than 
kerosene,  and  that  It  was  la  fact  gascdina 

[1-4]  Appellant  first  urges  ttiat  there  Is  a 
defect  In  the  foundation  of  plalntlfTs  case 
which  requires  that  the  Judgment  be  re- 
versed. This  contention  is  referred  to  the 
evidence  which,  it  Is  urged,  falls  to  show 
that  the  negligence  of  appellant  was  the  prox- 
imate cause  which  produced  the  death  of 
plaintiff's  intestate.  No  contention  is  made 
but  th^t  the  mistake  of  appellant's  agents  In 
delivering  both  gasoline  and  kerosene  In  the 
place  of  kerosene  to  Rlley,  the  grocer,  was 
negllgraice  for  which  the  corporation  might  in 
some  circumstances  be  held  respwslble  in 
damages.  It  is,  however,  insisted  that,  what- 
ever negligence  was  first  committed  by  ap- 
pellant in  delivering  mixed  oil.  this  negli- 
gence ceased  to  be  of  active  effect  In  the  line 
of  causation  when  Rlley,  the  grocer,  discov- 
ered that  he  bad  received  gasoline  and  kero- 
sene mixed.  It  is  argued  that,  when  Rlley 
notified  the  driver  that  the  oil  was  mixed 
and  it  was  understood  that  the  driver  would 
return  and  take  it  back,  all  responsibility  of 
appellant  ended ;  that  the  subsequent  acts  of 
Rlley  In  selling  the  oil  were  the  acts  of  an 
Independent,  responslble  person  which  inter- 
rupted the  chain  of  causation  and  furnished 
in  law  the  last  efficient  cause  of  the  damage. 
"Proximate  canse"  has  been  defined  many 
times  in  the  decisions  and  by  text-writers  to 
be  that  cause  arising  out  ct  a  breach  ct  duty 
whidk  In  a  natural  and  contlauous  sequence 
produces  the  damage  complained  o£.  The  wis* 
Inal  negligent  act  may  be  separated  from 
the  untoward  event  by  great  periods  of  time 
and  many  oQier  connecting  acts,  negligwH 
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or  iHHineBU|«nt  The  Istter  mar  to  uta  of 
tblrd  pemwa  mat  In  any  repreaentatlTe  aenae 
the  agents  of  Ow  Orst  wrongdoer.  There  la 
a  qoallflcatlon.  homrer,  to  the  last-named 
condition,  and  that  la  thla;  When  tiiere  Iti 
no  prlTlty  of  contract  between  the  first 
wrongdoer  and  the  person  suffering  damage 
and  the  negligent  act  falls  within  the  class 
concerning  things  which  carry  no  menace  or 
threat  of  probable  damage  to  third  persons, 
the  liability  ot  the  first  party  will  extend  no 
farther  than  to  his  Immediate  co-contractor. 
This  mle  appUes  generally  to  cases  where 
breach  of  contract  has  been  committed  In  the 
famishing  of  merchandise,  or  building  of 
tools,  machines,  et  cetera,  which  In  thetr 
very  nature  are  not  calealated  to  produce 
damage  when  of  Imperfect  construction  or 
composition.  The  mislabeling  of  poisons,  In- 
flammable oUs,  explosives,  and  like  danger- 
ous substances  is  so  fraught  with  possibili- 
ties of  danger  to  purchasers  as  to  charge  the 
first  vendor  with  a  responsibility  for  dam- 
ages, even  though  the  mlsmarked  substance 
has  passed  through  the  hands  of  a  number 
of  Intermediate  vendors.  Blfclns,  Bly  ft  Co, 
V.  McKean,  79  Pa.  493;  Rlggs  v.  Standard 
Oil  Co.  (C.  C.)  130  Fed.  199;  Wellington  v. 
Downer  Kerosene  Oil  Oo.,  104  Mass.  64; 
Thomas  v.  Winchester,  9  N.  T.  S97,  67  Am. 
Dec.  405.  The  Interrupting  event  which  wilt 
disturb  the  train  of  causation  may  be  the 
n^^lgent  act  of  a  raponslble  pen»n. 

"If  the  ncgrlifent  acts  of  two  or  more  personi, 
all  being  culpable  and  responsible  in  law  for  their 
acts,  do  not  occur  in  point  of  time,  and  the  neg^- 
genos  of  on*  only  eq^osea  the  Injured  person  to 
risk  of  Injury  In  caae  Uw  otiier  sboold  also  be 
negligent,  the  liability  of  the  person  first  in 
halt  win  depend  apon  the  gaestfon  whether  the 
aegUgeat  act  of  the  other  was  one  which  a  man 
of  ordinary  experienoe  and  sagad^,  acquainted 
with  all  of  the  drcnmstances,  could  reasonably 
anticipate  or  not  If  such  a  person  conld  have 
anticipated  that  the  intervening  act  of  negligence 
aright,  in  a  natural  and  ordinary  sequence,  fol- 
knr  the  original  act  of  nc«llgeooe,  tfae  person 
first  In  fianlt  is  not  released  from  liability  by 
rea8(m  of  the  Intervening  negligence  of  another. 
If  it  oould  not  have  been  thus  anticipated,  then 
the  intervening  negligent  person  alone  Is  respon- 
sible." 1  Shearman  and  Bedfisid  on  NvUgance 
(6th  Bd.)  S  34. 

Thus  It  haa  been  held  that  where  a  defend- 
ant had  negligently  constructed  a  fence  and, 
some  panels  having  taiOau  out,  these  panels 
were  picked  vtphy  n  third  party  and  placed 
agafaut  the  fence  In  an  insecure  position 
from  which  they  again  fbll,  Injuring  a  child, 
the  defMidant  was  held  to  have  furnished  the 
proximate  cause  of  the  Injury,  notwithstand- 
ing that  had  the  pauels  been  allowed  to  re- 
main where  they  had  first  fallen  qo 
Injury  would  likely  have  resulted;  the  court 
■aylng: 

"When  then  is  danger  of  a  particular  injury 
which  actually  occurs,  we  must  surely  say  that 
it  la  the  nsQti,  ordmary,  natural,  and  probable 
result  of  the  act  of  ezi>oaing  the  person  or  thing 
injured  to  the  danger."  Pishbum  v.  Burlington 
4  N.  W.  By.  Oo.,  U7  Iowa.  483, 108  N.  W.  481. 
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Tbe  cam  last  ctfeed  contains  a  cellaeUoa 
of  anthoritlea  treating  of  pnorliaate  aam 
and  its  relation  to  other  acts  IntarrentBg 
before  the  Injury  and  contributing  to  the 
cause.  No  dlttcnlty  is  aiconnt«red  In  lur- 
ing a  definition  to  the  phrase  "proxlmste 
cause."  The  difficntty  In  many  cases  Is  to 
determine  which  among  several  concurring 
causes  Is  tiie  active,  effldent,  and  produc- 
ing agency  In  working  the  damage.  In  foi- 
lowing  the  train  of  causation  to  the  md  of 
a  prolonied  (dmin  of  acts  involving  perhaps 
negligence  on  the  part  of  third  persons,  the 
teat  as  to  the  original  wrongdoer's  liability 
depends  upon  whether  as  a  reaaonaUe  man 
in  all  the  circumstances  of  the  case  he  could 
or  should  have  anticipated  tliat  the  damage 
complained  of  might  probably  occur.  As  said 
by  Justice  Strong  in  Milwaukee  &  St.  Paul 
By.  Co.  V.  KeUogg,  04  U.  S.  460, 24  L.  Bd.  256: 

"13ie  pcimary  caaie  may  be  the  proximate 
cause  of  a  disasta,  tboujgh  It  may  operate 
through  Buccesaive  instrumenta,  aa  an  article  at 
tbe  end  of  a  chain  may  be  moved  by  a  force  ap- 
plied to  tfae  other  end,  tiiat  force  beug  the  prox- 
imate cause  of  the  movement,  «r  as  in  the*  oft 
cited  case  of  the  squib  tluown  In  tbe  market 
place.  •  •  •  The  questioo  always  is:  Was 
there  an  unbroken  connection  between  the  wrong- 
ful act  and  (he  lujuiy,  a  continuous  operation? 
Did  tbe  facts  etmstitate  a  oontiniMNU  sDcesKrioa 
of  events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  tfaera  some  new  and  indepgendent 
cause  intervening  between  the  wrong  and  the  in- 
jury? •  •  •  The. inquiry  must  therefore  al- 
ways be  whetter  tbsre  wss  any  Intermediate 
cause  disconnected  i^om  du  primary  fault,  and 
self-operating,  which  produced  the  injury." 

In  some  of  the  cases  first  dted  In  this  opin- 
ion, where  oils  and  medicines  bad  been  sold 
in  a  manner  not  Indicating  their  true  char- 
acter or  bearing  stnue  mistake  in  label,  it 
seems  to  be  Intimated  that  the  original  ven- 
dor who  canaed  the  mistake  to  be  first  made 
will  be  held  liable,  unless  some  of  the  Inter- 
mediate sellers  have  been  guilty  on  their 
part  of  negligence  in  dispensing  the  oil  or 
drug.  Suoh  Is  the  court's  intimation  In  Wel- 
lington V.  Downer  Kerosene  OU  Co.,  Elklns, 
Bly  &  Go.  V.  McKean,  and  Thomas  v.  Win- 
chester, sopra.  The  facta  In  this  caae  show 
that  Bller,  the  grocer,  had  had  hmg  ex- 
perience in  the  handling  of  kerosene  and  gaa* 
olin^  and  that  he  waa  a  dealer  In  such  mer- 
chandise. Appellant  suggests  and  Insists  that 
the  legal  situation  illustrated  by  the  evi- 
dence here  Is  no  difCerent  than  had  appel- 
lant's driver,  immediately  after  delivering 
the  oU  to  RUey,  notified  him  that  a  mistake 
had  been  made  and  that  gasoline  and  kero- 
sene' had  been  mixed  and  that  the  company 
would  take  back  the  olL  In  the  latter  case 
it  la  argnad,  and  the  coodnslon  suggested 
seems  logical,  that  had  BUey  determined 
then  to  dispose  of  some  of  the  mixed  oil,  re- 
lying upon  his  own  Judgment  or  knowledge 
In  the  matter  of  determining  its  true  char- 
acter, (the  req>oiiBlUlity  for  any  damage 
which  might  result  would  not  attach  to  the 
appellant  otffporatlw,  bat  that,  for  any  mis- 
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take  nude-  by  Qts  groceryman  which  might 
KBUlt  In  damage  to  bla  patrons,  BUey  alone 
conld  be  beld  accountable.  Tbere  Is  no  doubt 
at  all  but  tbat  RUey  would  haTe  bad  tbe 
right  to  d^od  upon  the  Implied  x^Tesenta* 
Uon  made  by  tbe  company  that  tbe  oil  was 
of  tbe  paiticnlai  kind  ordered  by  blm,  where 
be  was  not  put  upon  notice  (tf  the  tect  tbat 
kerMoie  bad  been  mixed  with  the  more  in- 
flammable liquid.  On  Saturday,  after  the 
several  lots  of  oil  had  beon  retncned  to  Bliey 
and  had  been  found  to  contain  gasoline  and 
Riley  had  proceeded  to  make  his  own  testa, 
be  then  bad  the  conversation  with  ttie  agrat 
of  aHidiant,  and  the  agreonent  clearly  Im- 
plied from  what  is  admitted  to  have  been 
then  stated  was  tbat  the  company  would 
$ke  tbe  oil  bade.  BUey,  as  an  experienced 
handler  of  oils,  knew  of  tbe  highly  inflamma- 
ble quality  of  gasoUoe,  and  it  could  hardly  be 
said  tbat  tbe  appellant,  in  order  to  absolve 
itself  from  liability,  should  have  spedflcally 
advised  him  not  to  sdl  any  of  tbe  liquid. 
Bil^  himself  admitted  that  he  would  not 
have  been  sure  In  bis  own  mind  from  tbe 
tests  made  oC  the  two  5-gaUon  cans  whidi  he 
supposed  contained  coal  oil,  of  tbe  exact  char- 
acter of  that  oil  providing  It  had  been  mixed 
with  gasbllne  and  bad  not  been  entirely  one 
or  the  other.  He  testified  that  he  made  fire 
tests  M  the  liquid  from  the  two  cans  which 
he  com*luded  nmtalned  gasoline,  but  that  be 
contented  himself  with  noticing  the  odor  and 
the  rapidity  with  which  the  liquid  from  the 
other  two  cans  evaporated. 

We  cannot  on  the  admitted  facts  distin- 
guish this  case  fnmi  a  case  where  the  oil 
had  been  sold  as  claimed  and  upon  notifica- 
tion from  Bll^  to  the  company  of  the  state 
of  afllatrs  the  company  had  immediately 
dispatched  their  wagon  to  take  the  oil  back, 
and  that  while  the  wagon  was  waiting  out- 
side f<Mr  that  purpose  Blley  tested  op  some  of 
tbe  oil  and  sold  it  with  the  same  disastrous 
consequences  which  did  ensue.  It  was  not 
Incumbent  upon  appellant  to  have  taken  more 
steps  than  It  did  to  prevent  the  Independent 
action  of  Riley.  Its  responsible  duty  to  third 
persons  bad  ended.  We  have  already  pointed 
out  that  Riley  was  a  dealer  in  both  gasoline 
and  coal  oil  and  he  had  had  many  years' 
experience  In  handling  those  commodities. 
He  himself  testified  that  he  had  received 
and  sold  gasoline  and  kerosene  for  about  ten 
years.  In  the  view  we  take  of  the  case,  the 
intervening  act  of  Blley  was  that  of  a  cul- 
pable, responsible  person,  and  that  it  Inter* 
mpted  the  diain  .of  causaticMi  and  furnished 
tbe  direct  and  proximate  cause  ot  the  dam- 
age. In  the  case  where  poison  was  mislabel- 
ed as  a  harmless  drug  (Thomas  v.  Winches- 
ter, supra),  it  seems  quite  dear  that,  had  tbe 
retail  druggist  vlio  received  from  tbe  de- 
fendant and  later  dispensed  tiu  ptrtacm  bad 
notice  of  the  fact  that  the  drug  had  been  mis- 
labeled and  notice  of  its  true  diaiacter.  Us 
act  in  disusing  %  even  tbootfh  after  ttie 
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making  of  some  tests,  would  be  an  act  tor 

which  tb»  original  vendor  would  not  be  lia- 
ble. As  the  court  there  said: 
_  "Tb«  wrong  done  by  the  defendant  was  In  put- 
ting the  poison,  mislabeled,  into  the  hands  of 
AspinwaU,  as  so  article  of  merchandise,  to  be 
sold  and  afterwards  used  as  the  extract  of  dan- 
delion, by  some  person  then  unkaown." 

[6]  But  It  is  said  by  respondent  that,  under 
the  facts  and  circumstances  shown  In  evi- 
dence, It  became  a  question  solely  for  the 
jury  to  resolve  as  to  whether  there  bad  been 
any  negligence  on  the  part  of  the  plalntifl!. 
It.  Is  true  tbat  questions,  Involvb^  alleged 
negligent  action  which  turn  upon  the  propo- 
sition as  to  what  should  be  expected  of  an 
ordinarily  reaaonaUe  man  under  tbe  circum- 
stances, present  mixed  qnestbms  of  law  and 
fact  whU^  generally  should  go  to  the  jury 
under  proper  instructlCHu  as  to  the  law,  leav- 
ing the  deductions  of  tact  to  be  made,  by  tbe 
verdict.  This  is  always  tbe  case  where  the 
evidence  is  conflicting.  However,  it  baa 
been  uniformly  held  tliat,  where  the  facte 
are  undisputed  and  clearly  settled  and  tbe 
dictates  of  comnun  prudeiwe  vohit  to  only 
one  reasonable  conclusicm,  the  question  is 
tbesi  oaa  of  law  for  the  court,  and  a  vtfidict 
may  be  ^ther  directed  or  a  nonsuit  granted. 
1  Shearman  and  Bedfletd  on  Negligence  (6th 
Ed.)  S  66.  Our  Sumeme  Court  baa  repeatedly 
applied  this  rule.  Olasooc^  v.  Central  Pacif- 
ic B.  R.  Co.,  73  Cal.  i37, 14  Pac.  618;  Badde- 
ley  V.  Shea,  114  Cal.  1,  46  Pac.  090,  S3  L.  R. 
A.  747,  56  Am.  St  Bepv  66;  and  a  number  of 
other  cases  which  it  is  unnecessary  to  dte. 
We  think  In  this  case  that  It  must  be  said 
that  there  should  be  no  dlfferoice  of  opinltw 
in  the  mind  ot  any  reasonable  man,  but  tbat 
tbe  appellant  was  shown  to  have  exercised 
reasmiable  caution,  when  Its  driver  Inform- 
ed Blley,  the  dealer,  that  he  would  take  the 
oil  back  upon  being  Informed  by  RUey  that 
the  fluid  was  mixed.  No  assurances  were 
made  to  Riley  designed  to  dissuade  him  from 
Ms  conviction  that  the  oil  had  been  mixed, 
but  tbe  transacti(m  or  sale  to  blm  was  agreed 
in  effect  to  be  rescinded.  RU^  himself  bad 
had  abundant  proof  that  the  fluid  delivered 
was  not  unmixed  kerosene. 

[6]  It  la  contended  that  prejudicial  orror 
was  committed  by  the  trial  court  in  refusing 
to  strike  out  portions  of  stat^ento  made  by 
tbe  deceased  Catlln.  As  baa  been  narrated, 
Catlln  Immediately  attar  tbe  explosion,  and 
while  be  was  upon  the  grass  In  front  of  bis 
bouse  covered  with  Are,  made  a  statement 
to  the  witness  Tuckw  as  to  how  the  accident 
occurred,  and  then  said,  "I  am  sure  tbat  it 
was  gasoline.**  He  made  another  statranoit 
to  wbldt  attentlMi  bas  not  beretofore  been 
called,  to  vritness  Blemsen,  vbo  arrived  on 
tbe  ground  a  tew  momuts  after  Tucker 
came.  In  tbat  statement,  after  sMue  words 
had  passed  between  the  tvro  men,  tbe  de- 
ceased said  to  Slemaen  that  "tbere  must 
bare  beoi  something  In  tbat  ooal  cSV'  Botb 
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of  these  vtateaBeDte  aiipcSlaDt  moved  fha  cotnt 
to  strike  jont  tm.  tbe  gnmiid  tbat  they  were 
not  a  part  of  tbe  res  geetn,  that  tbey  were 
8elf4erTlng  and  esppesaive  ot  the  oidnlon 
and  condnBloii  of  tte  wltneas.  It  may  be 
atenmed  that  flR  statements  made  hf  tbe 
deceased  were  mfflciently  Cfmtemporaneooa 
with  tbe  occurrence  as  to  admit  them  In 
proof  as  part  of  tbe  res  gests  (SUdns,  Bly 
&  Oo.  T.  HcKean,  eupra),  but  It  does  seem 
quite  clear  tbat  tbe  partlcnlar  sentences  ob- 
jected to  coQid  not  have  been  competent  In 
any  case;  tbey  were  not  statements  expres- 
sive of  bow  tbe  accident  occnrred,  for  tbe 
witness  bad  already  described  what  bad  hap- 
pened, but  presented  pnrely  tbe  opinion  and 
conclnalcn  of  tbe  deceased  aa  to  tbe  fluid 
wMcb  he  was  using  b^g  gasoline.  Tbe  mat- 
ter of  tbe  estabUabment  of  tbe  fact  aa  to  the 
character  of  tbe  fluid  inTOlved  was  one  of  the 
crucial  Issues  in  the  case  and  one  aa  to  which 
there  was  a  conflict  In  the  evidence.  This 
statement  comlug  from  the  deceased  may 
hare  bad  deciding  weight  in  settling  the  im- 
portant question,  and  that  consideration 
therefore  clearly  Illustrates  tbe  prejudice  suf- 
fered by  appellant.  For  a  discussion  of 
what  constitutes  propes  tedtlmMiy  wbere 
statements  of  tbe  actors  are  claimed  to  be 
a  p&Tt  of  the  res  gestte,  we  refer  to  Heckle  r. 
Southern  Pacific  Co.,  123  CaL  441,  66  Pac 
50;  WUliama  T.  Southern  Pacific  Co.,  133 
Cal.  550,  65  Pat  UOO. 

[7]  As  to  the  claim  made  that  CatUn,  as  a 
matter  of  law  under  the  facta  shown  in  evi- 
dence, was  gnllty  of  contributory  negligence 
we  tUnk  tbat  cmtentltm  should  not  be  sus- 
tained. While  It  may  appear  to  the  (wdlnary 
mind  as  a  heedless  act  for  a  man  to  fill  a 
lamp  with  an  ofien  flame  on  bis  cap,  at  the 
same  time  It  most  be  borne  In  mind  that 
tbore  was  evldaioe  ^ven  by  a  witness  who 
was  shown  to  hare  some  expert  knowledge 
on  tbe  snbject  that  snCh  a  thing  might  be 
done  with  reasonable  safety  and  without 
great  danger  of  the  oU  or  vapor  being  Ig- 
nited, If  tbe  fluid  used  was  coal  oil  of  ordi- 
nary lamp  quality.  TTndw  tbls  state  of  tbe 
eild^ce.  It  was  for  the  jury  to  settle  the 
question  as  to  whether  the  deceased  acted 
with  reasonable  caution  in  the  circumstances. 
Tbe  caae  of  Rlass  v.  Standard  Oil  Co.  (G. 
U)  130  Fed.  109.  cited  by  appellant,  present- 
ed difTerent  facts.  In  tbe  decision  tbe  dis- 
trict judge  held  that  tbe  pouring  of  oil  by 
the  person  injured  Into  tf>  fire  box  of  a  stove 
In  which  were  live  coals  was  contributory 
negligence  which  would  prevent  a  recovery, 
wea  though  tbe  oil  fumlahed  was  not  of 
the  hlgir  flash  test  required.  The  Injured 
perMQ  In  that  case  actually  brought  the  oil 
In  flontaf^  with  flie.  Huce  it  was  clear  that, 
of  whatever  higher  test  the  oil  might  have 
been,  notbliig  could  bave  prevented  Its  Igni- 
tion: the  conclusion  ot  negligence  was  Irre- 


datlblB.  It  la  oontHided  flutt  t3»  court  emd 
In  refusing  to  give  certain  inrtructhms  of- 
fered oo  tibe  part  of  appellant  It  was  error 
not  to  Instruct  tbe  jury  in  acoordanee  with 
the  coneiuBloBS  expressed  tn  tlw  foreBotng 
as  to  the  conditions  under  whlcb  the  first 
negligence  of  the  appellant  ceased  to  be  of 
contributing  Influence  In  the  chain  of  cauaa- 
tlon.  Appelant  was  entitled  to  an  taistnic- 
tion,  as  we  view  tbe  case,  tbat  <aa  a  matter  of 
law,  under  the  facts  shown,  reqwnslblUty, 
If  any,  was  that  of  Riley,  the  Immediate  v&a- 
dor  of  Catlln. 

[II  In  oth»:  respects  the  diarge  as  given 
by  the  trial  judge  appears  to  bave  contained 
Id  the  main  a  correct  exposition  of  tbe  law. 
Those  Instructlcms  furnishing  more  explicit 
advice  on  the  subject  of  contributory  negli- 
gence might  well  have  been  given,  but  we 
think  it  was  not  error  to  have  refused  them. 

[f]  As  to  the  alleged  excessive  amount  of 
the  verdict,  we  would  not  feel  Justified  In 
reversing  the  cause  for  that  reason.  Morgan 
V.  Southern  Pacific  Co.,  95  Cal.  608,  80  Pac 
601 ;  McGrory  v.  Pacific  Electric  Oo.,  22  CaL 
App.  671,  186  Pac.  303. 

The  judgment  and  order  are  reversed. 

We  coneor:  O0NBB7,  P.  J.;  SHAW,  J. 


OOVBT  V.  NATIONAL  UNION  FIRE  JNS. 
GO.  OP  PITTSBURGH.    (Civ.  1490.) 

(District  Court  of  Appeal,  Third  District.  Call- 
forsia.  Sept  80, 1616.  Rehearing  Denied 
by  Supreme  Court  Nov.  27.  1916.) 

1.  iKSDBANOs  ^^(3)— Fibs  Irbuba.nc>— 
Yacanot  or  Pbehiseb— How  Detebhined. 

In  determining  whether  premisee  become 
vacant  lo  aa  to  avoid  the  pou<7  of  iDsunuuMh 
oonslderatioD  is  given  to  their  character  and 
use  to  which  they  are  being  put. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  M  709,  772-776,  77S;  Dee.  Dig. 

2.  InsuKANOX  «»82S(8)— Fiu  InsuEANCi— 
Vacancy  of  Pbbmises— How  DBTsaiUNEn. 

In  cases  of  tenancy.  It  is  reasonable  to  as* 
rame  that  the  assured  and  Insurer  contemplated 
that  some  space  of  time  might  necessarily  elapse 
after  the  tenant's  family  had  moved  from  the 

eremiseg  before  the  tenant  could  remove  all  his 
ousehold  goods  or  possession  could  be  given 
to  the  landlord  or  to  another  tenant. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  TOO,  772-776,  778;  Dec.  Dig.  «s» 
828(8).] 

8.  INSUBANCT  «=a323(d>— Fran  iHSOunoK— 
VACAnoT  OF  PamcisEs— How  DBnunnKD— 
"Unooootibd"— * '  Vacaht.  " 
Since  tbe  circumstances  existing  at  tbe  time 

must  necessarily   be   factors  In  determining 

whether  tbe  insured  building  Is  "unoccupied^ 

or  'Vacant,"  neb  tsrma  may  be  treated  ai 

synonymous. 
[Ed.  Note.— For  other  cases,  see  Insurance, 

Cent  Dig.  U  769,  772-775,  778;   Dec  Dig. 

«s»328<8). 

For  other  definitions,  see  Words  and  Phrase^ 

First  and  Second  Series,  Unoocnpled;  Vacant] 


«lBnP«a  otter  oases  Ms  same  lopte  and  KBT-NUHBBR  Is  aU  K^r-Numbered  Dlgesu  sod  intezw 
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4.  IlfSlTBANOB  «3>82S^>— Fm  INSUUNO*— 

VaOANOT  <Ur  PSBIUBSS— BVIDKNCK. 
While  no  fixed  and  anbendiiuc  rule  exists  as 
to  whether  an  ioanred  building'  is  Tacaot  io  as 
to  avoid  the  policy,  yet  wher«'  a  tenant  had  re- 
moved all  but  a  few  of  his  artides,  which  he 
intended  to  retam  and  cet»  and  still  held  the 
key,  Such  facta  were  not  conclusive  against 
his  occupancy. 

[Bd.  Note.— 7or  other  cases,  see  losnnmee, 
Cent.  Dig.  II  TOO,  772-776,  778;  Dec.  Die. 
«=>323(3).] 

5.  iNBUBAiTOS  •s3i56&—Lofl8—PBoor— Notice 

OF  DiaAOBEEUENT— Tno:  FOB  Mauirg. 
Under  a  fire  policy  reguirlne  the  Insurer  to 

gve  notice  to  the  insured  wlthm  20  days  after 
ins  proof  of  loss  of  its  disagreement  as  to 
th«  amount  claimed,  the  wiUng  of  such  notice 
on  the  twentieth  d&y  Is  too  late,  but  it  must 
have  been  received  by  the  Insured  within  30 
days. 

[Ed.  Note.— For  other  cases,  see  Inanranee, 
Cent.  Dig.  ||  1367-3578.  1382-1S90;  Dec.  Dig. 
4sa>665.] 

«.  INSITBAJTOI  «=;pG68— FUE  lN8UUn0l--N0- 
TICE  OF  DlBAQBEEMENT— TlUE  FOB  MAXUNO 
— Deuaitd  fob  APPBAIBEMEKT. 
Under  a  fire  policy  requiring  demand  for 
appraisement  to  be  made  by  the  insurer  within 
90  days  after  submission  of  proof  of  loss,  a  no- 
tice mailed  within  90  days  but  received  by  the 
insured  on  the  ninety-first  day  is  too  late. 

[Ed.  Notc^For  other  caaes^  asa  Insurance, 
Cent.  Dig.  8  1424;  Dee.  Dig.  «=>Be8.] 

7.  iNaiTKANCE    «=>579(3)--fi'XBE  IMBUBANOB— 

Apfbaibe:ment  of  Lobs— Time  of  Deicand. 
Where  an  insurer  failed  to  give  timely  no- 
tice demanding  appraisement  and  the  insured 
then  sued  on  uie  policy,  the  existence  of  which 
insurer  recognized  oy  again  demaoding  appraise- 
ment, the  insured,  was  not  eatopped  from  claim- 
ing that  the  demand  was  not  made  in  time. 

[KJ.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  {  1438;  Dec  Dig.  «ia>S76(3).] 

Appeal  from  Superior  Court,  Shaata  Coon- 
tyi  Jamea  O.  Bstep^  Judge. 

Action  try  David  B.  Covey  agalnat  tlu»  Na- 
tional UnloD  Fire  Inanranee  CcMnpany  ct 
Plttahorgh.  Jadgment  for  plaintiff,  and  de- 
fendant appeals  by  the  alternatlye  method. 
Affirmed. 

Sterling  Carr,  of  San  Frandsco,  for  appel- 
lant Braynard  A  KlubaU,  of  Bedding,  for 
respondent. 

CHIPMAN,  P.  J.  The  cause  was  tried  by 
the  court  without  a  Jury,  and  plaintlfT  bad 
Judgment  for  fSOO  as  damages  for  loss  by 
fire  against  which  defendant  had  Issued  its 
policy  of  Insucance.  Defendant  appeals 
from  the  Judgment  under  the  alternative 
method. 

The  following  were  stipulated  as  facts  in 
the  case:  The  policy  took  effect  July  13,  1813, 
and  waa  for  one  year.  The  Insured  bnllding 
was  destroyed  by  flre  October  1,  1913,  about 
the  hour  of  2  a.  m;  Notice  of  the  fire  was  re- 
ceived uy  defendant  October  21,  1913,  aod  ou 
Novemt}er  19,  1913,  proof  of  loss  was  filed 
with  defendant.  By  letter  dated  December 
8,  1913,  defendant  wrote  plaintiff  notifying 
him  of  Its  "total  disagreement  of  the  amount 
dalmed"  by  plaintiff  and  that  defendant 
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I  "hdmtta  a  loai  of  9BMM.  on  ths  pnoputr  Ob- 
scribed  fta  abomnentloiNd  poUqy."  This 
letter  was  mailed  at  San  Franoiaeo  on  D» 

cember  9.  1918,  and  was  x«celv>ed  by  plalntUK 
on  December  12, 1918.  On  December  81. 1913, 
plaintiff  bnmgtat  an  action  oa  said  policy  for 
9800,  In  all  respects  the  mae  AH  tbe  present 
action.  The  flxst  action  was  Himi— ^pru 
4,  1014,  and  ttie  presnt  aetloa  was  ooni» 
DtCTOed  on  April  8.  iei4.  On  Fabmarr  19, 
1014,  defendant  mailed  to  pminttfl  **a  demand 
for  arbitration"  by^  letter  dated  at  San  Fiaa- 
clsoo,  on  that  day  and  directed  to  piaintlff  at 
"MlUvUle,  SbasU  county.  Oallfomla,"  notk> 
fylng  bim  that  defendant  "faUad  to  agree  as 
to  tbe  amount  of  losa  caused  1^  flre  of  Oe- 
tober  1^  1018.  to  tbe  building  described  la 

*  •  •  FoUcy  Na  BU«  •  *  •  as  ad- 
mitted in  our  notice  to  you  dated  Decem- 
ber 8,  UOS,"  and  stated  tbitt  *ttaJls  company 
dennnda  an  aivndsement  of  tbe  losa  •  •  • 
and  names  I*  N.  Bursen  a  competent  and  dla- 
intezestad  SKtialaer.**  and  calls  upon  plain- 
tiff  to  ivpoint  an  ai^naiaar  and  so  notlfr 
defendant: 

"This  notice  was  rectdved  at  MiUvUle  by  Mr. 
Covey  February  20,  1014.  No  appraiser  was 
ever  appointed  by  Mr.  Covey,  and  no  notice  wak 
ever  taken  of  thie  demand." 

The  policy'  in  questitm  waa  what  Is  known 
as  the  standard  CaUfornla  form.  Certain  of 
its  provisions  are  more  or  less  applicable  to 
the  case  In  hand  and  will  be  given  In  the  or- 
der fonnd  in  the  policy,  omlttli^  Intermodt 
ate  provisions,  aa  follows: 

"$800.  On  the  two-story  frame  building  and 
its  adjoining  aUd  connecting  additions  *  *  * 
and  all  permanent  firtares  therdn  and  attach- 
ed thereto,  property  of  assured,  while  occupied 
4»ily  as  a  prlFate  dwelling,  situate  (as  per  dia- 
gram) on  toe  niHth  side  of  Main  street  in  Whit- 
more.  Shasta  county,  Oaliltorola.   •   •  * 

"This  policy  is  made  and  accented  subject  to 
the  foregoing  stipulations  and  conditiraiB  and 
those  hereinafter  stated,  which  are  hereby  spe- 
dltcflUy  referred  to,  and  mado  part  of  this  pol- 
icy, together  with  such  proTlftons,  agreements 
or  conditions  as  may  be  Indorsed  thttemt  or  add- 
ed thereto,  etc.    •    •  • 

"Unless  otherwise  provided  1^  agreement  in- 
dorsed hereon  or  added  heretic  nls  company 
shall  not  be  liable  for  loss  or  damage  occurring 

*  *  *  (f)  while  a  building  herein  described 
whether  intended  for  occupation  by  owner  or 
tenant,  is  vacant  or  unoccupied  beyond  the  p» 
riod  of  ten  consecutiTe  days. 

"This  company  shall  be  deemed  to  have  as- 
sented to  tbe  amount  of  the  losa  claimed  by  ths 
insured  in  his  preliminary  proof  of  loss,  unless 
within  twenty  days  after  the  receipt  thereof 

*  *  *  the  company  shall  notify  the  insured 
in  writing  of  Its  partial  or  total  disagreement 
with  tiie  amount  of  losS  daimed  by  him  and 
aball  notify  blm  in  writing  of  the  amount  of  tbe 
loss,  if  any,  the  company  admits  on  each  of  the 
different  articles  or  properties  set  forth  in  the 
preliminary  proof  or  amendments  thereto. 

"If  the  insured  and  this  company  fail  to  agree. 
In  whole  or  in  part,  as  to  the  amount  of  losa 
within  ten  days  after  such  notification,  this 
company  shall  fcothwith  demand  in  writing  an 
appraisement  ot  the  loss  or  part  of  loss  as  to 
which  there  is  a  disagreement  and  shall  name  a 
competent  and  disinterested  appraiser,  and  the 
insured  witfato  five  days  after  the  receipt  of 
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■oeh  demand  «ad  nunc,  shall  appoint  a  Aa- 
faiterasted  appralier  and  notlfr  the  oompanT 
thereof  In  wnttng,  and  the  two  so  choaen  shall, 
before  commencing  the  appraisementt  select  a 
competent  and  disintereBted  unplia.  *  *,  * 
"A  loBB  hereunder  shall  be  payable  In  thirty 
days  after  the  amoont  thereof  has  been  ascer- 
tained either  by  afreemoit  or  by  appraisement, 
but  if  snch  ascertainment  is  not  had  or  made 
within  sixty  da^  after  the  receipt  by  the  com- 
pany (tf  the  preliminary  proof  of  loea,  then  the 
1088  shall  be  payable  In  ninety  dayi  after  aoch 
cvcelpt'' 

1.  It  la  contended  by  appellant  that  tHe 
flndlnga,  to  tbe  effect  tliat  fbe  Insnred  build- 
ing was  totally  destroyed  by  fire  "while  oe- 
cnpled  as  a  prlrate  dwelling,"  Is  not  ■llppor^ 
ed  by  the  evidence.  The  premlaes  were  under 
lease  by  plaintiff  to  one  Uoses  O.  Trlbble. 
who  testified  that  he  bad  been  Uving  In  tbe 
house  with  his  family  for  "something  over 
a  year"  as  a  "dwelling  bonse";  that  on  Sep- 
tember 28,  1918,  he  commenced  to  move  bis 
family  and  honselKfld  efl^ ;  that  he  did  not 
"move  all  hla  bonsebold  efBects  or  peiwmal 
property  from  tbe  house  before  It  was  de- 
stroyed by  fire":  that  be  did  not  Bleep  In 
tbe  house  after  tbe  night  of  September  27th. 
He  was  asked  what  remained  at  tbe  place 
after  he  removed  his  wlfa  and  was  there  on 
tbe  Dlght  of  tbe  30tb  of  September. 

"A.  I  know  there  waa  stuff  there  left  In  my 
care.  The  stuff  didn't  belong  to  me,  left  in  my 
care.  Had  some  household  things,  Junk  there 
that  would  naturally  aceumalafie  Widi  farm- 
ing, and  so  it  waa  there,  and  what  Utere  was 
I  could  not  say.  I  would  not  oonflne  myself 
down.  Q.  Was  there  any  furniture  there?  A. 
No,  sir.  •  ♦  *  Q.  And  then  all  there  was 
left  there  waa  some  chidcena  running  around 
the  yard  and  thla  acemnolatlOB  of  tiungal  A. 
Tes.  air.'* 

He  teatLfled  that  be  was  at  tbe  premises 
about  4  o'clock  In  tbe  evening  of  September 
80th. 

"I  had  some  diickens  there,  and  I  was  trying 
to  catch  these  chickens  and  gat  them  and  take 
them  and  move  them  up  to  the  place  where  t 
was  moving  to.  Q.  Did  you  at  any  time  notify 
Mr.  Coves  that  you  were  about  to  move  from 
the  premises?  A.  Well,  I  think,  yea.  I  think 
I  told  Mr.  Covey  that  I  intended  to  move,  but 
aa  to  Uie  exact  day  that  I  told  Mr.  Covey,  I 
could  not  say.  Q.  As  to  the  time  when  you 
would  move?  A  Yes,  because  It  was  on  ac- 
count of  the  health  of  my  wife.  She  was  down 
with  rheumatism,  and  I  didn't. know  really  when 
I  could  move.  Q.  Yes.  Who  had  the  key  to 
the  dwelling  at  the  time  of  the  Are?  A.  Xhe 
key  waa  in  my  possession." 

Plaintiff  testified  that  be  was  at  tbe  prem- 
ises on  September  SOtb  the  day  before  the 
fire. 

"Q.  Waa  there  anybody  upon  the  premises 
at  that  time?  A.  Yes,  sir.  Mr.  Tribble  was 
there.    *    *    •    Q.  was  he  a  t^nt  of  the 

?roperty?  A.  Tea,  sir.  Q.  Tour  tenant?  A. 
es,  dr.  Q.  And  what  wera  the  conditions 
there  with  reference  to  whether  or  not  the 
property  was  occupied  at  the  time  that  you  were 
there?  A.  It  was  occupied,  yes;  the  man  bad 
Ids  stnff  there,  was  hauling  some  of  hta  staff  off, 
and'  catchinfr  his  chickens  and  one  thing  and 
another.  His  poultry  was  there.  *  *  *  Q. 
Do  you  know  whether  auy  of  his  household 
goods  were  still  upon  the  property?  A.  Yea, 
we  went  through  the  house  and  seen  some  boxes 
and  honaehold  thinga  there.   Don't  know  what 


he  had  boxed  something  another.  •  •  • 
Q.  Had  Mr.  Trlbble  at  that  time  tamed  over 
Ui«  key  to  the  premlaes?  A.  No,  dr." 

On  cross-eramlaation  be  testlfled  that  Trlb- 
ble told  him  be  •was  moving  <M. 

"Q.  But  Mr.  OMbble  told  you,  did  be  not, 
that  he  was  going  to  move  out  that  day?  A. 
No,  sir:  didn^t  say  he  was  going  to  move  that 
day.  Q,  Never  said  so?  A.  He  said  he  waa 
moving  out.  Q.  Aa  a  matter  of  fact,  ha  did 
move  out  that  day?  A.  I  don't  know.  No,  dr; 
I  don't  think  BO^ 

He  testlfled  that  TrlbUe  had  bem  In  pos* 
session  of  the  premises  for  "something  over  a 
year" ;  that  he  was  paying  f  76  per  year  and 
bad  paid  his  rent  In  fnll ;  that  he  learned 
that  Trlbble  was  going  to  more  away  "some- 
where near  tbe  SOtb,  about  that  day  I  think 
Is  the  first  I  can  remember."  It  was  admit- 
ted that  tbe  "bonding  was  totally  destroyed.** 

We  think  tbe  sUoatlon  at  the  time  the 
fire  occurred,  to  wit,  2  a.  m.,  October  lat, 
briefly  stated  was  as  follows:  Plain tifTa  ten- 
ant was  not  In  actual  physical  possesaion  of 
the  premises,  but  had  the  right  of  posses- 
slou  and  was  still  in  the  act  of  moving  his 
effects  therefrom ;  that  he  was  the  recogniz- 
ed tenant  and  retained  possession  of  the  keys 
to  the  building  and  that  he  had  not  sur- 
rendered possession  to  his  landlord ;  that  his 
Intention  waa  to  reside  elsewhere  and  to  that 
end  bad  removed  his  family  and  most  of  his 
household  goods,  but  his  Intention  was  to  re- 
ta£n  to  get  what  remained  of  bis  personal 
property, 

[1]  The  court  found: 

"It  Is  not  true  that  at  the  time  of  the  destruc- 
tion by  fire  <^  said  premises,  to  wit,  on  the  1st 
day  of  October,  1913,  said  premises  described 
therein  and  so  insured  by  said  policy  of  fire 
inaurance,  were  not  occupied  only  as  a  private 
dwelling  and  it  is  not  true  that  said  premises" 
at  said  time  were,  "iriiolly  or  at  all  vacant  and 
unoccupied,  or  vacant  or  nneoenided." 

Tbe  contention  of  appellant  Is  that  this 
finding  Is  unsupported  by  the' evidence.  The 
cases  are  numerous  in  which  the  terms  "oc- 
cupied," "vacant,"  "occupied  and  vacant," 
"occupied  or  vacant,"  are  defined  and  are  by 
no  means  hannonlons.  All  agree  that  exist- 
ing conditions  when  the  policy  Is  IssuM  have 
much  to  do  with  arriving  at  the  Intention  of 
tbe  parties.  A  different  construction  l9  given 
to  these  terms  In  case  of  loss  by  fire  where 
the  premises  were  by  the  Insurer  known  to 
have  been  occupied  by  a  tenant  when  in- 
sured, as  was  the  case  here,  from  that  given 
where  the  insured  was  the  owner  and  tne 
occupant.  Also,  consideration  is  given  to 
the  character  of  the  premlaes  and  the  use  to 
which  they  are  being  put  In  the  ease  of 
Omaha  Fire  Ins.  Co.  v.  Slnnott,  64  Neb.  522, 
74  N.  W.  965,  the  policy  provided  that  tbe 
insured  house  was  and  sdioul!!  continue  to  be 
occupied,  and  it  was  claimed  that  this  war- 
ranty was  broken  by  reason  of  tbe  house 
becoming  unoocut^ed  and  continuing  to  be 
vacant  before  tbe  fire.    Said  Uie  eoort: 

"The  evidence  most  favorable  to  this  eonten- 
ti<m  was,  In  effect,  that  while  the  policy  was 
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In  force,  to  wit,  about  Joly  11,  1894.  the  owner 
of  the  insnred  property  notified  her  tenant  to 
vacate  it;  that  immediately  thereafter  the  ten- 
ant beffan  to  remove  his  famiture  to  another 
bouse,  to  which  he  went  with  his  familv.  When 
the  fire  took  place,  however,*  he  had  not  yet 
removed  his  oook  atove  and  some  other  personal 
property.  Under  these  conditions,  we  cannot 
say  that  the  jury  imnroperly  cimclnded.  from  a 
consideration  of  the  evidence,  that  the  house 
was  not  unoccupied  at  the  time  of  the  fire." 

[2]  In  cases  of  tenancy,  It  is  reasonable  to 
assnme  tliat  the  parties  contonplated  that 
some  space  of  time  might  necessarily  elapse 
after  the  tenant's  family  had  moved  from 
the  premises  before  the  tenant  could  remove 
all  his  household  goods  or  possession  could 
be  given  to  the  landlord  or  to  another  tenant. 
In  the  case  of  Norman  v.  Insurance  Co.,  74 
Mo.  App.  456,  a  distinction  Is  drawn  between 
the  terms  "vacant"  and  "unoccapled."  In 
that  case  the  tenant  had,  on  the  evening  of 
October  6tb,  taken  his  family  to  8  neighbor- 
hood house  and  had  removed  a  part  of  his 
furniture,  leaving  a  part  in  the  balldlng,  but 
retaining  the  keys  and  possession  until  he 
should  have  time  the  next  day  to  remove  the 
remainder  of  his  household  effects.  During 
the  night  of  the  5th  and  6th  at  abont  1 
o'clock  In  the  morning,  the  building  and  con- 
tents were  destroyed  by  Are.  The  court  held 
the  company  liable  notwithstanding  the  pro- 
vision of  the  policy  that  "as  soon  as  build- 
ings become  vacant  the  insurance  shall  be 
void,"  and  that  the  building  was  not  vacant. 

Weldert  v.  State  Insurance  Co.,  19  Or.  261, 
24  Pfw.  242,  20  Am.  St:  Bep.  809,  was  a  case 
where  one  McNett,  a  tenant,  moved  into  the 
premises  in  April  and  lived  there  until  June 
16th  or  20th,  when  he  moved  away,  but  a 
faired  man  or  some  member  of  the  family 
"was  there  at  the  house  every  day  to  see  if 
things  were  all  right;  •  •  *  that  they 
*  *  *  went  down  there  to  see  that  noth- 
ing was  doBtroyed."  The  fire  occurred  on 
the  nl^t  of  July  9tb.  The  court  held  that, 
conceding  to  the  fullest  extent  all  the  facts 
that  thiB  evidence  tesaSa  to  prove,  no  occn- 
pancy  of  the  premises  was  shown  »ttet  Hc- 
Nett  moved  out  Tb»  provision  of  the  policy 
biTolved  was  as  follows:  "*  *  *  Or  if 
any  chai^ce  shall  take  idace  in  tb»  title,  pos- 
seasion,  or  occupancy"  wltboat  Immediate  no- 
tice to  the  company  and  its  consrat  obtain- 
ed, "this  policy  shaU  *  •  •  be  null  and 
void."  Several  cases  are  cited  in  the  opinion 
supporting  the  view  there  taken,  but,  as  In 
the  principal  case,  the  occupant  seems  to 
have  moved  away  from  the  premises  and  was 
nslng  the  fbrmer  dwelling  as  a  sort  of  place 
of  storage  for  some  portion  of  his  household 
effects. 

In  Norman  t.  Insurance  Go^  supra,  the 
court  said: 

"Removal  was  In  fieri,  not  complete.  If  the 
tenant  had,  on  the  evening  of  October  5th, 
taken  his  family  to  a  neighbor's  houee.  leavin;; 
his  household  goods  packed  and  ready  for  mov- 
ing the  next  day,  could  it  wiUi  any  show  of  rea- 
son be  said  that  the  building  was  vacant?  Sure- 
ly not.   Neither  could  it  be  said  to  be  vacant 


If  Ote  tenant  bad  taken  away  a  portion  and 
left  a  portion  for  removal  the  foUowing  day. 
The  house  would  not  in  either  event  be  vacant, 
though  unoccupied." 

The  court  seems  to  have  held  to  the  strict 
meaning  of  "vacant,"  a  distinction  which  we 
do  not  think  Is  unbending  or  may  be  arbi- 
trarily applied. 

[3]  The  circumstances  existing  at  the 
time  must  necessarily  be  factors  in  determin- 
ing whether  or  not  the  building  is  unoccupied 
or  vacant  These  terms  may  therefore  be 
treated  as  synonymous  In  their  meaning. 
This  was  shown  in  Herrman  v.  Adriatic  In& 
Co.,  85  N.  Y.  162.  39  Am.  Rep.  644.  a  case  in 
which  it  was  held  as  a  general  proposition 
that: 

"For  a  dwelling  house  to  be  in  a  state  of 
occupation,  there  must  be  in  it  the  presence  of 
human  beinn^  as  at  their  customary  place  of 
abode,  not  absolutely  and  uninterruptedly  con- 
tinuous, bnt  that  most  be  the  pUce  of  osool 
return  and  habitual  sb^page." 

Cummins  v.  Agricultural  Ins.  Co.,  0  Hun 
(N.  T.)  554,  was  a  case  where  the  policy  pro- 
vided that,  if  the  dwelling  bouse  became 
vacated  by  the  removal  of  the  owner  or  oc- 
cupant, the  "policy  shall  be  null  and  void, 
until  the  written  consent  of  the  company  at 
the  borne  office  Is  obtained."  It  was  held 
that  the  provision  "  'vacated  by  the  removal 
of  the  owner  or  occupant,'  means  an  abandon- 
ment of  the  house  as  an  actual  place  of  resi- 
dence, permanently  or  temporarily.  A  mere 
temporat7  absence  of  the  fomily  from  the 
house  for  a  night  or  a  day  vrould  not  be  such 
a  removal." 

In  Bennett  ▼.  Agricultural  Ins.  Co.,  60 
Conn.  426,  the  insured  building  was  occupied 
by  a  tenant,  and  the  policy  provided  that. 
If  the  dwelling  should  "cease  to  be  occupied 
as  such,  *  *  *  the  policy  shall  cease  and 
be  of  no  effect"  .  The  proof  showed  that 
the  house  was  occupied  about  a  month  and 
a  half  in  the  spring  of  1880,  that  it  was 
thereafter  again  occupied,  and  that  the  ten- 
ant moved  out  about  6  o'clock  In  the  eve- 
ning on  the  day  preceding  the  flre,  and  the 
bouse  remained  unoccupied  until  it  was  de- 
stroyed by  flre  about  2  o'clock  the  next  morn- 
ing. "This,"  said  the  court,  "was  clearly  a 
violation  of  this  condition  of  the  policy." 
That  case  is  easily  distinguishable  from  the 
present  case.  There  was  a  complete  aban- 
donment of  the  dwelling,  the  tenant  leaving 
nothing  in  the  house  and  having  surrender^ 
ed  possession  completely  and  having  no  oc- 
casion to  return  for  any  purpose.  It  was 
not  a  temporary  absence,  but  an  actual  giv- 
ing up  of  the  premises.  The  length  of  time 
the  building  was  unoccupied  was  therefore 
an  immaterial  fSctor. 

A  tenant  moved  out  of  an  insured  dwelliog 
on  Tuesday,  and  on  Wednesday  mondng  the 
owner  took  possession,  and,  with  his  serv- 
ants, began  cl«ining  it  and  moving  In  goods, 
and  were  continuously  so  engaged  during  Ou 
working  hours  of  each  day  until  Friday  eve- 
ning; intending  that  the  family  should  be 
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fully  domiciled  tbere  Saturday,  tmt  mean- 
vhlle  lodging  and  taking  their  meals  else* 
where.  On  Friday  night  the  house  wut  burn- 
ed ;  and  It  was  that  the  policy  bad  not 
beoMDe  Tcdd  on  the  ground  of  vacant^  or 
nonoecopancy.  Eddy  t.  Hawkeye  Ins.  Co.. 
TO  Iowa.  472,  30  N.  W.  808,  BO  Am.  Bep.  444. 
"There  Is  no  case  to  which  oar  attention  has 
been  called,"  said  the  ooort,  "which  holds 
that  a  boase  Is  vacant  or  unoccupied  by  the 
mere  fact  at  the  physical  absence  of  the  oc- 
cupants for  a  day  or  night"  The  case  of 
Shackleton  t.  Sun  Fire  Office,  66  Mich.  288. 
21 N.  W.  843, 64  Am.  Rep.  379,  Is  dted  In  the 
opinion.  In  that  case  the  tenant  vacated 
the  bouse  June  19th,  and  tbe  owner  took 
possession,  put  her  furniture  In  the  building, 
bnt,  for  what  seemed  to  be  good  reasons,  she 
did  not  take  her  meals  nor  lodge  In  the 
house  and  It  was  destroyed  by  fire  on  July 
4th.  It  was  held  that  the  house  was  not  va- 
cant or  unoccupied,  within  the  meaning  of 
the  contract.    Said  the  court: 

"Nothing.  appArentl7>  was  wanting  to  com- 
plete personal  poesession,  except  that  she 
lodged  and  took  her  meals  at  her  father's,  a 
lew  rods  off.  Those  facta  were  not  concluuTe 
againet  her  occupaacy." 

r4]  We  can  see  no  reason  why  the  rule 
should  be  different  where  a  tenant  Is  mov- 
ing Into  a  house  than  where  he  is  moving 
out  In  both  cases  he  Is  in  possession  of  the 
bouse  and  has  some  or  all  of  his  goods  there, 
but  for  suffleient  reasons  he  finds  It  necessary 
temporarily  to  lodge  elsewhere  whllf-  moving 
in  or  moving  out.  as  the  case  may  be.  No 
Qxed  and  tmbending  rule  seems  'to  be  de- 
dudble  from  the  adjudicated  cases.  The 
courts  take  into  consideration  all  the  cir- 
cumstances and  attribute  such  Intention  to 
the  parties  In  entering  Into  the  contract  as 
would  appear  consonant  with  reason.  As 
was  said  In  the  Michigan  case  last  at>ove  re- 
ferred to,  the  facts  in  this  case  "are  not 
condasive  against  the  tenant's  occupancy." 

IS]  2.  The  court  found  that  defendt^at  did 
not  serve  Its  notice  of  disagreement  or  de- 
mand for  appraisement  within  the  time  re- 
(luired  by  the  policy  and  that  plaintiff  com- 
plied with  and  performed  all  of  its  terms 
on  his  part.  This  finding  is  challenged.  The 
policy  provided  that  the  company  "shall  be 
deemed  to  have  waived  assent  to  the  amount 
of  the  loss  claimed  by  the  insured  In  hla 
preliminary  proof  of  loss,  unless  within  twen- 
ty days  after  the  receipt  thereof  •  •  • 
the  company  shall  notlft'  the  insured  in  writ- 
ing," etc.  (see  provision  supra).  Defendant 
at  San  Francisco  mailed  a  letter  to  plaintiff 
residing  at  Whitmore,  Shasta  county,  on  the 
twentieth  day  after  fhe  receipt  of  proof  of 
loss,  which  letter  was  received  by  plalntlfl 
two  days  later.    Defendant  contends  that : 

'"The  mailing  of  the  notice  of  disagreement 
within  the  20  days  is  sufficient  under  the  terms 
of  the  policy  mta.  thoogh  It  is  not  received  ui^ 
tn  after  tbe  exudation  of  the  twenty  days." 

Respondent  contends  that  where,  as  here, 
the  loss  was  total  and  so  conceded,  there  was 
no  occasion  for  arbltratton  and  appellant 


wtM  not  prejudiced  1^  the  ruling  of  the  eonrt 
However  this  may  be,  we  think  defendant 
ftdled  fb  give  tbe  notice  eontonplafeed  by 
the  policy.  In  Wlnebester  v.  North  British, 
etc.,  Co.,  160  Oal.  1.  lie  Pae.  «S,  86  L  B.  A 
(N.  8.)  404,  tile  defendant  made  demand  tor 
the  appointment  of  appraisers,  bnt  the  notice 
did  not  reacb  plaintiff's  attorney  In  fact  until 
after  the  expiration  ot  sixty  days.  It  was 
held  that  "the  failure  to  serve  sn^  notice 
npon  the  Insured  within  60  days  after  serv- 
ice of  proof  of  loss  amounted  to  a  waiver." 
Tbe  policy  read:  "The  sum  for  which  tbe 
Cfsnpany  Is  liable  pursuant  to  tbe  policy 
shall  be  payable  sixty  days  after  due  notice," 
etc.  Thti  question  there  was  as  to  tbe  time 
when  the  fiction  could  be  brought  The  lan- 
guage of  tbe  present  policy  Is  "unless  within 
twenty  days  after  the  receipt"  of  proofs  of 
lose,  the  company  **BhBU  notify  the  Insur- 
ed." etc. 

It  appears  from  tbe  transcript  In  tbe  Win* 
Chester  Case  that  due  proof  of  1<^  was  made 
ou  May  14.  1908,  and  on  July  8th,  witbln  60 
days  after  proof  of  loss,  defendant  duly  post- 
ed a  letter  addressed  to  plaintiff's  attorney 
in  fact,  giving  notice  of  its  dlaagreement 
etc.  The  court  found  that  said  demand  "was 
received  by  plaintiff's  attorney  In  fact  on  the 
ISth  day  of  July,  190S,  and  more  than  60 
days  after  the  service  of  said  proof  of  loss." 
In  the  presmt  case  the  notice  was  received 
two  days  too  late;  In  the  Windiester  Case 
four  days  too  late.  We  think  tbe  Winchester 
Case  decisive  of  the  point 

[S.  7]  3.  Defendant  was  equally  In  defatilt 
in  sending  its  demand  for  an  appraisement 
Proof  of  loss  was  filed  with  defendant  on  No- 
vember 19,  1913.  On  February  16.  1914,  de- 
fendant mailed  a  letter  at  San  Francisco, 
directed  to  plaintiff  at  Millville,  Shasta  coun- 
ty, notifying  plaintiff  that  It  demanded  an 
appraisement  of  the  los&  This  notice  was 
received  by  plaintiff  on  Febroary  20,  1914, 
which  the  court  found  "was  more  than  ninety 
days  after  the  said  preliminary  proof  of  loss 
was  received  by  said  defendant"  The  policy 
provided : 

"If  for  any  reason  not  attributable  to  the  In- 
Bured  or  to  the  appraiser  appointed  by  him,  an 
appraisement  is  not  had  and  completed  within 
ninety  days  after  said  preliminary  proof  of  loss 
is  received  by  this  company,  the  insured  is  not 
to  be  prejudiced  by  the  failure  to  make  an  ap- 

})raisement  and  may  prove  the  amount  of  lua 
osB  in  an  action  brou^t  without  such  ap- 
praisement" 

Not  having  received  notice  In  time,  plaintiff 
was  not  compelled  to  submit  to  an  appraise- 
ment of  the  loss,  and  the  case  stands  as 
though  no  Bpt>ralsement  was  bad.  I>efendr 
ant  reo^nized  the  policy  as  still  in  force 
after  the  action  was  first  commenced  by  de- 
manding an  appraisement,  and  we  do  not 
think  plalntlfl  is  now  estopped  fran  claim- 
ing that  Oie  demand  for  arbitration  was  not 
made  in  time. 

Defendant  admitted  a  liability  of  (290.83. 
in  Its  letter  of  December  '8,  191S,  and  alA> 
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In  its  anawer.  The  principal  qaestton  of  faet 
waa  as  to  the  actual  loss,  defendaot  claiming 
that  It  did  not  exceed  the  above  amoiiht 
Oth^  qaesttons  are  matters  largely  <3i  tech- 
nical law.  The  loss  was  total  and  there  waa 
evidence  sufficient  to  8iiw>ort  the  finding  that: 
"The  actual  cash  of  plaintiff's  interest  in  said 
dwelliiig  house  waa  at  the  time  of  said  loss  on 
the  Ist  day  of  October,  1913,  more  than  the 
said  sum  of  $800." 

The  Judgment  is  affirmed. 

We  concur:  HABT,  J.;  BURNfiZTC,  J. 


PKEECE  v.  OREGON  SHORT  LTNB  R.  00. 
(No.  2816.) 

(Supreme  Court  ot  Utah,   Aug.  90,  1916, 
Rehearing  Denied  Not.  23,  1916.) 

1.  IdMITATION  or  AOTtONS  «5S>84(fi9— "lilABIt- 

iTT  Created  bt  STATtni"  —  Bahaoad 

Pencb  I^aw— Animals  on  Right  or  Wat. 
An  action  againat  a  railroad  for  cattle  killed 
on  its  right  of  way,  where  predicated  on  negli- 
gence in  opwating  the  (rain,  etc.,  as  wdi  as 
on  defecdve  cattle  guards  and  wing  fotess,  with- 
in Comp.'LawB  1907,  S  456x,  requiring  railroad 
companies  to  maintain  cattle  guards,  and  to 
pay  damages  for  such  Idlling  or  injarlea  of  do- 
mestic aoimala  as  reanlts  from  failure  to  do  so, 
was  not  barred  by  Oomp.  Laws  190T,  ft  2877, 
subd,  1,  barring  after  one  year  "ao  action  for 
liability  created  by  statute.  * 

[Ed.  Note.— For  otber  0Ba«s,  see  Limitation  ot  Ao- 
tioQs,  Cent  Dig.  9  156;  Dm.  Dig.  «=>84(e). 

For  ottier  deflnltfoni,  see  Words  and  Phrases, 
Ftnt  and  Second  Series,  Liability  Created  hy  I>aw.] 

2.  Railboads  €=^412(1)— ANIUAL8  Killed  on 
TjtAOK  —  LlABILZTT  —  NBQLIOENT  MaIMTE- 

NANCB  OF  Fences. 
If  cattle  get  on  the  right  of  way  becaase  of 
defective  condition  of  cattle  guards  or  connect- 
ing f«ic€8  because  of  the  negligent  maintenance 
thereof  by  the  railroad  company  and  without 
fault  of  the  owner,  the  company  ordinarily  Is 
liable  for  their  being  killed  or  injured. 

[Ed.  Note,— For  other  cases,  see  Railroads,  Cent. 
Dfg.  n  1461,  1452;    Deo.  Dig.  «=»412(1).] 

8.  Bailboads  ^s>443(7)  —  Injubxes  to  Ani- 
mals— Action— Evidence. 
lo  action  against  railroad  for  mare  killed  at 
a  highway  crossing  by  train  going  8Q  miles  an 
hour,  evidence  that  mere  was  an  unobstructed 
view  of  the  right  of  way  and  crossing  for  a  dis- 
tance of  2,145  feet  from  the  crossing,  and  that 
animals  at  or  near  the  crossing  could  be  seen 
from  an  approaching  train,  held  to  sustain  a 
Ending  of  negligence  of  the  railroad ;  it  not  ap- 

{ tearing  that  the  owner  of  the  mare  was  ueg- 
igent. 

[Bd.  Note.— For  otber  cases,  see  Railroads,  Cent 
Dig.  I  1618;  Dec.  Dig.  «sa»4l8(7).] 

4.  Railboads  «s»441(8)— Injubibs  to  Am- 
MALS— Action— Evidence— Pjesuuptions. 
In  such  action,  it  being  admitted  that  the 
mare  was  hit  while  the  train  was  going  35  miles 
an  hour,  the  only  inference  permissible  was  that 
thf  mare  was  on,  in  Hose  proximity  to,  or  was 
going  toward,  the  track,  and  was'bnt  a  short  dis- 
tance from  it  when  the  train  was  In  sb^i^ng 
distance  of  the  crossing. 

tEld.  Note.— PoF  other  cases,  see  Railroads,  Cent. 
I.  H  1689-1691;  Dec.  Dig-  «=b441(8).] 

6.  Railboads  ^»441(4)  —  Iiijijbibs  to  Ani- 
mals—Action— E^i  dence. 
In  such  action,  the  mere  fact  that  a  colt 
was  found  "crippled  in  the  thigh"  in  the  vicinity 


Of  a  crossing  the  morning  after  its  mother  waa 
killed  there  by  a  train,  did  not  justify  the  infer- 
ence that  it  was  struck  by  the  train,  where 
plaintiff's  evidence  tended  to  show  that  soon 
after  the  mare  was  killed  the  colt  was  seen 
runnmg  back  and  forth. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent 
Dig.  i  1680 ;  Dec.  Dig.  «s>441(4).] 

6.  Railboads  ^=>422— Injubies  to  Animals 
ON  Tbacks— Pbivats  Obobsinob— Oatb^ 
Liability  fob  Dbexots. 

Where  a  mare  got  onto  the  right  ot  way 
from  the  owner's  field  because  the  pate  to  a 
private  crossing  on  his  land  was  imperfectly 
bung  and  the  fastenings  thereof  were  defective, 
the  o*-ner  was  not  thereby  barred  from  recovery 
for  the  resulting  killing  of  the  mare  by  a  train, 
8iu<re,  although  the  gate  was  erected  and  main- 
tained by  the  railroad  for  the  use  and  conven- 
ience of  the  owner,  it  was  nevertheless  the  rail- 
road company's  gate,  and  the  owner  was  not  re- 
sponsible for  such  defects. 

[Bd.  Note.— For  otber  casea,  see  Railroads,  Cent 
Dig.  «g  1612-1616;   Dec.  Dig.  «=3412.] 

7.  Railboads  «s»415(3)— Injcbibb  to  Ani- 

HALS— DUTT  to  LOOK  OUT— FbIVAVE  CbOSB- 

INGS. 

In  approaching  private  or  farm  crossings, 
trainmen  must  keep  a  lookout  to  avoid  injury 
to  animals  which  may  be  lawfully  on  the  cross- 
ing, and  the  company  is  liable  if  their  failure 
to  do  so  results  in  injury  to  such  animals,  but 
they  need  not  slow  up  or  stop  the  train  to  as- 
certain if  animals  are  upon  or  near  the  crosring. 

tBd.  Note.— For  other  cases,  see  RallroadB,  Cent 
Dig.  1  1478;    Dec.  Dig.  <3=.416(3).] 

8.  Evidence  «=»17— Judicial  Notice. 

The  court  will  take  judicial  notice  ot  when 
the  sun  sets  on  a  givoi  day  in  the  latitude  of 
the  forum,  and  that  twilight  f<^ows  Immediate- 
ly, and  continues  until  the  sun  is  IS  degrees 
below  the  horizon,  and  that  the  sun  sinks  be- 
low the  horizon  at  the  rate  of  one  degree  aS 
longitude  for  every  four  minutes  of  time. 

[Bd,  Note.— For  other  casee,  see  Brldeoee,  Osut. 
Dig.  i  21 ;  Dec.  Dig,  «=»17.] 

Fridc,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Davis  Conn- 
^;  N.  J.  Harris,  Judge. 

Action  by  John  Preece  against  the  Ore- 
gon Short  Line  Railroad  Company.  From 
a  judgment,  both  parties  appeal  \  the  plain- 
tiff also  appealing  from  directed  verdict  for 
defendant  Affirmed  on  defendant's  appeal, 
and  tm  pialntUTs  appeal  affinued  In  part 
and  In  part  reversed,  and  new  trial  granted. 

Oscar  W.  Moyie,  of  Salt  Lake  City,  for 
plaintiff.  Geo.  H.  Smith,  Benj.  S.  Crow.  J. 
y.  Lyle,  and  A.  B.  Robertson,  all  of  Salt 
Lake  City,  for  defendaut. 

FRICK.  J.  The  plaintiff  brought  this  ac- 
tion against  the  defendant  to  recover  the 
value  of  certain  horses  and  cattle  which  the 
plaintiff  alleged  were  negligently  killed  on 
defendant's  railroad  in  Davis  county,  Utah, 
at  different  times  and  dates. 

There  were  seven  causes  of  action  stated 
in  the  complaint  In  the  Brst  cause  of  ac- 
tion plaintiff  sought  to  recover  the  value  of 
a  mare -that  was  killed  and  for  the  injury 
of  her  colt  which  thereaft«  died.  The  mare 
was  killed  at  a  public  crossing  called  Burke 
Lane.  The  second  cause  of  action  was  dis- 
missed by  the  plaintiff  at  the  trial.    In  ths 
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tSdrA  caxae  of  a<^oa  'ptalnUff  songfat  to  re- 
cover  tbe  value  of  a  cow  and  beUer  whicb 
were  killed  on  def^endant's  rlf^t  of  way 
about  800  feet  north  of  the  ci^ln^  afcHre- 
said.  It  seems  the  cow  and  beUer  went  on 
the  right  of  way  over  the  cattle  guards  or 
between  the  cattle  guards  and  the  wing 
fence  teadlng  therefrom  to  the  right  of  way 
fence;  the  right  of  way  being  fenced  In  with 
a  wire  fence.  The  fourth  cause  of  action 
was  for  the  killing  of  a  cow  at  the  same 
crossing  at  which  the  mare  was  killed.  In 
the  fifth  cause  of  action  plaintiff  sought  to 
recover  the  value  of  a  young  Percfaeron 
mare  which  was  billed  on  defendant's  right 
of  way,  she  having  gone  outo  the  right  of 
way  tlirough  a  private  farm  gate  which  was 
put  in  and  maintained  by  the  defendant  on 
the  land  of  the  owner  for  the  convenience 
of  such  owner.  With  the  other  two  causes 
of  action  I  am  not  concerned  on  this  aiq>eal. 
The  raare  and  colt  mentioned  in  the  first 
cause  of  action  belonged  to  the  plaintiff, 
while  all  of  the  other  anlmala  were  owned 
by  different  persMis  and  were  killed  at  dif- 
ferent times  and  dates,  and  the  several 
claims  were  assigned  to  the  plaintiff  by  the 
different  owners  for  the  pnrpoee  of  bringing 
this  action. 

The  plaintltr  recovered  judgment  on  the 
first  cause  of  action  for  the  mare.  The 
court,  It  seems,  did  not  submit  to  the  Jury 
the  question  of  whether  the  plaintiff  should 
zeeover  for  the  colt.  The  plolntlfl  also  re- 
covered Judgment  on  the  third  and  fourth 
causes  of  action.  Hie  court  directed  the  Ju- 
ry to  return  a  verdict  on  the  fifth  cause  of 
action  in  favor  of  the  defendant. 

The  defendant  appeals  from  the  judgment 
In  favor  of  the  plaintiff  on  the  first,  third, 
and  fourth  causes  of  action,  and  the  plain- 
tiff appeals  on  the  first  cause  of  action  in  so 
far  as  the  colt  is  concerned,  and  also  from 
the  directed  verdict  and  Judgment  In  favor 
of  ttie  defendant  on  the  fifth  cause  of  ac- 
tion. 

With  regard  to  the  first  cause  of  action 
the  plaintiff  alleged  the  following  acts  of 
negligence: 

"That  the  Bald  animals  were  killed  by  the 
carelessness  and  n^ligcnce  of  defendant  In  that 
the  defendant  felled  to  use  any  means  to  as- 
certain wliether  or  not  said  animals  were  upon 
the  track  of  said  defendant  or  in  a  place  of 
danger  near  its  tradt  at  said  crosain^,  and  faU- 
ed  to  use  any  means  to  prevent  said  animals 
from  gMDg  upon  or  remafnliv  upoa  its  track, 
and  in  that  it  carelessly  and  negligently  operat- 
ed its  train  at  said  crossing  at  a  high  rate  of 
■peed,  and  failed  to  stop  or  lessen  the  speed  of 
its  train  as  it  apprea«iGd  saifl  animate  after 
they  were  known  to  be,  or  in  the  use  of  rea- 
•ODule  diUaenee  by  defemdant'a  servants  in 
charge  of  said  train  should  have  been  known  to 
be,  in  a  place  of  danger,  said  animals  being  vis- 
ible to  the  servants  of  defendant  in  charge  of 
•aid  approat^ing  train  for  a  long  distant  to 
wi^  for  ^Kiut  one  mile  from  the  place  where 
ther  were  kUML" 

I  remark  that  while  It  la  alleged  tbat  "aiU- 
mats"  were  killed,  the  evidence  la  couclu- 
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Blve  that  only  one  was  killed  by  the  train  at 
the  time  alleged  in  the  first  cause  of  action. 

Both  parties  h&ve  filed  printed  abstracts 
of  the  evidence,  and  each  contends'  tbat  the 
e^dence  In  such  abstracts,  in  some  particu- 
lars, is  stated  too  favorably  for  the  party 
making  the  abstract  In  view  of  tbat  fact 
t  have  carefully  read  tiie  evidence  upon  the 
causes  of  action  In  question  as  the  same  is 
certified  up  by  the  trial  Judge  In  the  origi- 
nal bill  of  exceptions. 

The  evldrace  relating  to  the  first  cause  of 
action  is  substantially  as  follows:  The  plain- 
tiff, in  June,  1906,  was  the  owner  of  a  mare 
of  the  alleged  value  of  $200,  and  a  colt 
about  2  mouths  old,  whldi,  he  alleged,  was 
of  the  value  of  fSO;  that  he  kept  said  mare 
and  colt,  with  other  horses.  In  a  fenced 
pasture  belonging  to  a  neighbor;  that  on  or 
about  the  IBth  day  of  June,  1008,  said  mare 
and  colt  escaped  from  the  pasture,  and  on 
the  evening  of  said  day,  or  perhaps  a  day 
or  two  later,  the  mare  was  found  dead  at  a 
public  crossing  called  Burke  Lane.  With 
reflect  to  the  time  when  the  mare  was  kill- 
ed the  plaintiff  testified  that  on  the  evening 
in  question  "the  sun  goes  down — to  get  right 
down  to  cases— -I  think  about  8  minutes  past 
S.  I  don't  know  whether  tbat  Is  just  exact- 
ly correct"  From  observations  made,  and 
from  other  souTees  of  information,  the  plain- 
tiff also  testified  that  It  was  about  "24  min- 
utes past  8"  whm  the  mare  was  killed,  and 
Quit  on  a  dear  evening  like  the  one  on  which 
the  mare  was  killed,  be,  at  half  past  8 
o'clock,  could  see  "a  horse  or  a  dog  for  a 
mile."  He  also  testified  that  no  one,  ex- 
cept perhaps  the  esigineer  and  fireman,  saw 
the  accident;  tluit  the  mare  was  found  dead 
at  the  crossing  afber  a  paasoigw  train  had 
passed  south  over  the  crossing;  that  the 
crossing  In  question  was  In  an  open  coun- 
try and  a  little  more  tbsn  a  mile  north  of 
I^troalngton  statlwi;  tbat  the  lallroad  track 
ctfmraed  In  a  Dorthwesterly  dlveettoii  wad 
was  ^cticaUy  without  gnAe,  except  .per- 
haps a  'little  upgrade  north  of  the  croBsliig; 
that  the  trad:  was  stratgbt  for  about  three* 
fourths  of  a  mile  south  of  the  croealng  and 
tor  abont  <«e-half  mile  nntb  of  the  cross- 
ing,  frcmi  which  dlrectkm  the  train  in  Qvast 
tlon  approached;  that  a  poson  atandlng  on 
the  track  half  a  mile  north  of  the  crossing 
could  see  It  plainly  and  could,  U  .he  looked, 
see  animals;  it  there  were  any,  on  or  near 
It;  that  one  eoiUd  see  east  and  west  of  the 
crossing  lOr  BWie  dlatance.  The  witness 
also  testified  to  the  ctmAUilon  of  the  cross- 
ing, but  tbls  is  best  told  by  his  eea  who  said 
tbat  he,  immediately  after  the  accident,  had 
made  special  observatiomi  respecting  the 
physical  oonditkaia  at  and  smrounding  the 
crossing.  The  young  man  said  that  the 
track  at  the  crossing  was  raised  above  the 
natural  surface  of  the  earth  approximately 
8  or  4  feet  (ether  wltnessee  testified  from 
2Vi  to  8  feel^  perhaps  a  little  more);  that 
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Burke  Lane  was  a  inibllc  hl^way  of  ai>- 
l»oxlmately  4  rods  la  width,  and  Uiat  the 
driveway  or  wagon  track  was  graded  bo  as 
to  raise  It  level  with  the  railroad  grade  or 
tra<^;  that  the  raising  of  the  drlvewar  as 
aforesaid  caused  a  depression  or  "hole,"  as 
he  called  it,  on  either  side  oi  the  crossing, 
which,  he  said,  "wonld  be  maybe  S  or  4 
feet  team  the  roadbed  to  the  bottom  of  the 
place"  or  depression.  The  witness  further 
testlfled  that  there  were  cattle  guards  on 
both  sides  of  the  crossliig;  that  the  cattle 
guards  were  connected  with  wing  fenoee, 
whlcb  led  down  from  the  cattle  guards 
about  80  feet  to  the  right  of  way  fences, 
the  track  being  fenced  od  both  sides  and  on 
both  sides  of  the  crossing;  that  the  wing 
fences,  he  said,  were  made  out  of  "6-inch 
stuff,  I  think.  ♦  •  •  I  think  they  were 
U  feet  I  didn't  measure  than,  but  Just 
Judged  they  [the  pickets]  were  about  6  feet 
tall,  about  6  inches  wide,  and  abont  an  ln<A 
thick."  There  was  other  evidence  that  the 
pickets  were  about  6  feet  high,  or  perhaps 
a  litUe  higher.  He  also  said,  "I  don't  think 
they  [the  engineer]  conld  (have  seen  the 
mare)  If  she  had  been  behind  the  fence,"  the 
picket  fence ;  that  Is,  "If  a  horse  would  get 
down  into  that  hole  as  I  call  it  (the  depres- 
Blon)  It  wonld  hide  itself."  The  pickets  were 
fastened  about  4  or  S  or  6  incbea  apart,  and 
they  were  painted  white  or  "whitewashed." 
Some  of  the  other  wltuesses  testlfled  that 
the  id(&et  fence  would  not  conceal  the  horse 
or  cattle  from  the  view  of  those  operating 
a  train.  The  young  man  said  he  first  saw 
the  mare  on  the  momli^r  after  It  was  killed ; 
that  die  was  lying  about  60  feet  south  of 
the  croaBlng  on  Che  east  side  of  the  track, 
and  about  15  feet  from  the  raila.  Another 
witnesB,  who  lived  some  distance  from  the 
cnraslng,  testlfled  that  on  the  evening  ot  the 
day  the  mare  was  killed  he  saw  the  mare 
and  colt  aboat  6  o'dock,  at  tJiereatMuts, 
feeding  in  the  lane;  that  "after  sandown  and 
not  yet  dark"  he  was  told  by  two  men  who 
looked  like  "faoboee"  or  tramps  that  the 
mare  bad  been  killed  at  the  emaeing;  that 
it  wu  Just  btfwe  dork;  that  after  be  bad 
Onlshed  his  supper  he  went  to  see  the  dead 
mare^  at  the  cromAog;  that  at  the  time  the 
mare  was  killed,  as  neariy  as  he  oonld  get 
at  the  time,  an  animal  could  be  seen  "possi- 
bly between  a  quarter  and  a  half  mile." 
There  was  no  evidence  of  any  kind  or  char- 
acter that  the  mare  had  actually  gone  onto 
the  track,  or.  If  ^e  did,  when  she  did  so 
with  respect  to  the  time  she  was  struck. 
The  only  evidence  that  she  was  on  or  near 
the  track  Is  that  she  was  struck  and  killed 
by  a  passing  train.  It  was  shown,  however, 
that  a  train  like  the  one  In  oneetian  could 
have  been  stopped  in  a  distance  of  from 
1,000  to  1,200  feet;  a  distance  much  less  than 
the  evidence  showed  an  animal  could  be 
seen  at  the  crossing  tv^  tboM  opuatlng  an 
approaching  traiiu 


Upon  sobstantiaUy  ttie  for^roing  evidence 
relating  to  the  accident  the  defendant  mov- 
ed the  court  to  direct  the  Jury  to  return  a 
verdict  in  Its  favor  on  the  first  cause  of  ao> 
tlon.  The  court  denied  the  motion  and  sub- 
mitted the  case,  in  so  far  as  the  claim  for 
the  mare  was  concerned,  to  the  Jury  upon 
the  evidence'  aforesaid.  The  defendant  ex- 
cepted to  the  ruling  of  the  court,  and  now 
Insists  that  the  court  erred  in  submitting 
the  first  cause  of  action  to  the  Jury,  for  the 
reason  that  the  evidence  is  Insuffldoit  to 
authorhse  a  verdict  and  Jndgmoit  sgaUut 
the  defendant. 

The  defendant  has  dted  a  number  of  cas- 
es wherein  it  Is  held  that  the  mere  fact  that 
an  animal  Is  found  dead  by  the  aide  of  a 
railroad  track  which  is  being  operated  by 
the  defendant  in  the  action  is  not  sufficient 
to  authorise  a  finding  of  n^ligent  killing 
against  such  defendant  Among  other  cases 
the  following  are  cited:  International  &  G. 
N.  R.  Co.  V.  HoUey  CTex.  Civ.  App.)  160  S. 
W.  900;  International  &  G.  N.  R.  Ca  v. 
Bandy  (Tex.  Civ.  App.)  163  S.  W.  341;  In- 
ternational &  G.  N.  R.  Co.  V.  Leuschner  (Tex. 
Glv.  App;)  166  S.  W.  416;  Atchison.  T.  &  S. 
F.  R.  Co.  V.  Adcock,  38  Colo.  360,  88  Pac. 
180;  Robinson  v.  0.  &  R.  G.  B.  R.  Co..  24 
Colo.  98,  49  Pac.  37;  Decker  v.  Chicago,  B. 
&  Q.  R.  Co.,  187  Mo.  App.  207,  172  S.  W. 
116S.  None  of  the  foregoing  cases  Is  In 
point  here,  for  the  reason  that  in  this  case 
the  plaintiff  went  farther  than  merely  show- 
ing that  the  mare  was  found  dead  by  the 
side  of  the  track.  Of  course  he  proved  that 
he  found  the  mare  dead,  but  he  also  proved 
that  the  place  where  she  was  struck  was  In 
an  open  country  and  could  be  seen  for  a 
long  distance  both  ways  along  the  track,  and 
also  from  all  other  directions.  He  also  prov- 
ed Just  what  the  physical  conditions  sur- 
rounding the  crossing  were  at  the  time,  and 
that  while  the  mare  was  struck  after  sunset 
yet  that  she  was  struck  before  dark.  He 
further  showed  that  the  train  could  have 
been  stopped  within  a  much  less  distance 
than  the  mare  could  have  been  seen  by  the  en- 
gineer. From  these  facts  and  circumstances 
plaintiff  contends  the  Jury  were  authorized 
to  infer  that  if  the  engineer  had  kept  a 
proper  lookout— that  is,  if  he  had  exercised 
ordinary  care  in  doing  so,  as  he  should  have 
done — he  could  have  seen  the  mare  In  time 
to  have  avoided  the  collision;  that  If  he  did 
not  look,  or  If  he  did  and  saw  the  mare  and 
did  not  chetik  the  speed  of  the  train,  or  stop 
it  if  necessary,  he,  under  the  circumstances, 
was  guilty  ot  negligence. 

The  question  Is  not  entirely  free  from 
difficulty,  nor,  In  view  of  some  of  ttie  cases, 
la  it  tree  from  doubt  In  83  Cyc.  1297,  Qte 
rule  applicable  to  public  crossings  la  stated 
thus; 

"Where  the  ground  of  recovary  relied  oa  Is 
a  failure  to  maintain  a  proper  lookout  or  to 
•nrdse  preper  care  to  avoid  injury  to  animalr 
seen  tm  or  near  the  trade,  tiiete  must  be  aanM 
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frfMenee  laMOniiblr  tcbdliff  to  abow  ineli  mgli- 
gecce:  bat,^  finding  <^  negligenoe  fn  failiDK  to 
maintain  n  proper  lookout  may  b«  sastamed 
where  it  is  shown  tbat  the  animal  could  have 
been  seen  for  a  sufficient  distance  within  wfaidi 
to  stop  the  train." 

rnie  foUowing  cases  are  cited  in  support 
of  the  text,  namely:  Colorado,  etc.,  R.  Co. 
T.  caiarlea,  36  Colo.  221,  84  Pac.  67,  also  cit- 
ed by  plaintiff;  Kansas  City,  Pt.  S.  &  G.  R. 
Co.  T.  Hlnes,  82  Kan.  819,  5  Pac  172 ;  Lon- 
tevUle  &  N.  H.  Ca  v.  Jones  (Ky.)  52  S.  W. 
938;  Stadlng  v.  Chicago,  etc.,  R,  Co.,  78  Neb. 
666,  111  N.  W.  460,  also  dted  by  plaintiff; 
Toledo,  etc.,  B.  Co.  v.  Ingraham,  58  111.  120; 
Railroad  v.  Abemathey,  106  Tenn.  722,  64 
.S.  W.  3.  In  addition  to  the  foregoing  plain- 
tiffs counsel  also  dltm  San  Antonio  &  A.  P. 
Co.  T.  Teager  (Tex.  Civ.  App.)  43  8.  W.  25, 
and  Kelly  r.  Oregon  S.  I*  &  U.  N.  R.  Co., 
4  Idaho,  190,  38  Pac.  404.  In  the  first  three 
cases  dted  above  the  evidence  was  that  the 
animals  were  actually  upon  the  track  where 
they  might  bare  been  seen  in  time  to  have 
avoided  the  collision.  Indeed,  in  Toledo, 
etc.,  R.  Co.  V.  Ingraham,  the  Supreme  Court 
of  Illinois,  in  the  course  of  the  opinion,  said: 

•TChe  evidence  offered  by  the  appellee  (the 
owner  of  the  animal)  tended  to  and  did  prove 
facta  frMU  which  the  jury  might  properly  inter 
tbat  the  servants  of  tba  company  recldessly  and 
willfully  destroyed  tM  ptoperty  of  the  appellee." 

nie  caie  ban  Taunesaw  Is  aniuently 
pwrtly  baaed  ugaa  iOkb  foct.  that  the  udnal 
was  on  the  track,  and  partly  upon  the  Ten* 
neaaee  atatotfc  Tto  Z««er  Gaae  asid  tba 
Kcll7  Oaae  wen  kotb  baaed  iqKa  the  £act 
that  the  evidence  showed  tbat  the  anlmalg 
wcra  actually  apon  the  tiaclc  so  tbat  tbey 
could  have  and  sbetid  have  been  seen  by  the 
linginoer  beflim  tb«y  wne  struck  by  the  train. 
In  the  Stading  Oaoe  from  Nebraska  the  evi- 
dence ahowed,  that  a  large  nomber  of  cattle 
were  on  the  track  which  could,  and  there- 
fore duald,  have  bem  aeen  by  the  mglneer 
In  time  to  have  av^ded  the  collision.  Coun- 
sel for  the  plaintiff  has  not  dted  a  single 
case,  and  I  have  found  none,  where  the  facta 
from  which  the  negligence  in  ooeBtloa  was 
inferred  were  as  meager  as  they  are  In  the 
case  at  bar.  It  la  true  tihat  statements  are 
found  In  some  of  the  cases  which  are  broad 
enough,  perhaps,  to  corer  the  case  at  bar, 
but  when  the  facts  are  looked  into  they  are 
all  stronger  against  the  defendant  than  Is 
the  case  here.  I  entirely  agree  with  the  au- 
thor of  EUliott  on  RalhKMda,  where,  In  re- 
ferring to  certain  cases,  in  volume  3,  1 1205, 
It  is  said  that  tbey  "state  the  doctrine  en- 
tirely too  strong."  In  Kansas  0.ty,  U  &  S. 
K.  R.  Co.  V.  Bolson,  36  Kan.  534,  14  Pac.  6. 
it  is  squarely  held  that  merely  to  prove  that 
an  animal  could  have  b&an  aeen  near  the 
track  for  a  sufficient  distance  to  have  stop- 
ped the  train  when  there  Is  no  evidence  tbat 
the  animal  went  onto  the  track  ahead  of  the 
advancing  train  is  not  sufficient  to  authorize 
a  finding  of  negligence.  The  qnestlon  then 
is:  What  was  the  duty  of  the  engineer  who 


operated  the  engine  and  train  wblch  struck 
and  killed  the  mare  In  question  In  tlew  of 
the  eridenoe? 

[I]  The  evidence  is  not  disputed  In  so  far  as 
the  time  of  day  when  the  aoddent  occurred 
is  concerned.  Upon  ttiat  point  the  erldfiooe 
is  undisputed  that  the  accident  occurred 
after  sunset  and  before  dark  on  ta  about 
Jane  21,  1908.  Independently  of  plalntUFs 
evidence  we  take  judicial  notice  of  when  the 
sun  sets  on  any  given  day  in  this,  latitude 
and  what  system  of  measuring  time  la  In 
general  nae.  In  this  latitude  m  June  2l8t 
the  sun  sets,  according  to  standard  time,  at 
8  minutes  past  8  o'clock  p^  m.  nie  plain- 
tiff's  tertlmony  In  that  r^»rd  is  thereeore 
pnicticaUy  correct.  We  also  take  judicial 
notice  (tf  the  tut  that  what  la  termed  twi- 
light follows  immediately  after  sunset  and 
continues  until  the  sun  has  passed  18  de- 
grees below  the  horlaon.  We  farOiei*  Ju- 
dicially know  that  the  sun  sinks  below  the 
horlson  at  ttie  rate  of  (me  degree  of  Imgl- 
tude  for  every  four  mhmtee  of  tUoe,  and 
that  a  degree  of  limgltDde  In  this  latitude 
is  aUfl^tly  in  excess  of  52  nOles.  If  the  acd- 
dent  occurred,  thwefore,  as  plaintiff  testl- 
fled,  namely,  at  24  mlmtes  past  8  o*clodi:  In 
the  evening,  the  sun  had  passed  below  the 
borlion  a  distance  ot  approximately  275 
miles,  and  if  the  accident  occurred,  as  de- 
fendant ccmtends,  nam^y,  at  8:80  pu  m.,  t3ie 
snn  had  passed  below  the  horizon  a  distance 
of  abont  841  miles.  If  the  evening  was 
dear,  ther^re,  as  die  evidence  shows  It 
was,  it  must  have  been  twlligfat  v^bea  the 
train  was  approadiing  the  crossing,  and  no 
doubt  the  crossing  could  have  been  seoi  by 
the  engineer  la  approadiing  It  for  at  least 
some  considerable  distance.  The  evidence 
is  likewise  nndispnted  respecting  tiie  physi- 
cal conditions  surrounding  the  crossing. 
That  there  were  wing  fences  6  or  6  feet  in 
leading  down  from  the  track  to  llie 
right  of  way  fence  there  is  no  dispute;  that 
the  right  of  way  was  about  50  feet  In  width 
on  dther  dde  of  the  center  of  the  track  is 
also  shown  the  evidence^  It  Is  also  undis- 
puted that  the  mare  and  colt  were  weea  feed- 
ing In  the  lane  scnne  2  hours  befbre  Oie  acci- 
dent, and  that  no  one  observed  them  tiiere- 
after  until  after  the  accident  As  I  hare 
already  pointed  oat,  there  is  no  evidence 
whatever  that  the  mare  was  on  the  track  at 
any  time  before  being  strudk  by  the  train. 
Nor  is  there  any  evidence  of  any  diaracter 
with  regard  to  whether  she  was  near  the 
trade  for  any  loigth  of  time  b^bre  being 
struck.  Kor  are  there  any  preeumptiODs  with 
revect  to  ho-  movements;  that  is,  one  may 
not  presume  that  because  an  animal  which 
is  free  to  go  from  place  to  place  at  will  was 
at  any  particular  place  for  any  particular 
length  of  time  merely  because  It  Is  fpund  at 
a  particular  place  dead  at  a  particular  mo- 
ment of  time.  Can  negligence  be  Inferred 
on  the  part  of  the  engineer  merely  because 
the  conditions  were  such  that  be  could  have 
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seen  the  croeslng  for  a  distance  greater  than 
was  necessary  for  falm  to  stop  his  train  when 
there  is  no  evidence  whatever  th&t  the  mare 
was  either  on  the  track  or  at  a  point  so 
near  it  that  she  was  In  danger  of  being 
Btmck  or  Injured  by  a  passing  engine  or 
tralnT  Under  sncta  drcnmstances  la  the  pre- 
sumption that  the  engineer  was  not  guilty  of 
n^^lgence,  that  Is,  that  he  was  exercising 
all  due  care,  overcome?  Ko  donbt  If  It  was 
the  lega^  duty  of  the  raglneer  to  see  the 
mare  at  all  hazards,  and  if  he  failed  In  that 
duty,  then  be  may  be  fonnd  gnllty  of  neg- 
ligence. As  I  understand  the  law,  howevor, 
such  a  duty  was  not  imposed  upon  the  en- 
gineer, unless  the  mare  was  actually  on  the 
track  or  was  so  near  to  It  that  a  passing 
engine  would  pn^bly  have  Injured  her,  or 
that  she  showed  unmistakable  signs  of  go- 
ing onto  the  track  or  into  a  place  of  danger. 
It  Is  not  the  law  that  because  an  animal  may 
be  on  a  public  highway  and  in  proximity  of 
a  railroad  crossing,  but  not  on  or  danger- 
ously near  the  track,  an  engineer  Is  guilty  of 
negligence  if  he  does  not  slacken  tbe>  speed 
of  his  train  in  approaching  the  crossing  or 
because  he  does  not  stop  it  before  reaching 
It,  although  he  may  actually  see  the  animal 
In  the  highway.  In  a  recent  case  the  Su- 
preme Court  of  Wabo  states  the  doctrine  In 
the  following  words: 

"In  Peoria,  P.  &  J.  B.  B,  Oo.  v.  C3hamp,  75 
111.  577,  the  court  held  that  the  law  imposes  no 
obligation  upon  those  in  charge  of  a  train  of  cars 
to  stop  tjie  same  upon  discovering  animals  graz- 
ing near  the  railway  track  in  anticipation  that 
they  may  go  upon  the  track  and  be  injand,  and 
the  failure  to  do  so  is  not  negligence." 

Tbe  coart  then  proceeds: 

"We  think  that  the  corrwit  role;  and  if  an 
engineer  observes  an  anloial  on  tiie  right  of  way 
and  not  on  the  track,  and  there  are  no  indi- 
cations that  the  animal  will  go  upon  the  track 
before  the  train  passes  It,  the  faUure  to  check 
the  speed  of  the  train  or  stop  it  Is  not  negli- 
gence/' Wallace  T.  O.  S.  L.  R.  Co.,  16  Idaho, 
103, 100  Pac.  004. 

The  court  cites  the  foUowing  cases  In  sup- 
port of  the  doctrine:  Yanw  &  H.  T.  B.  Oo. 
T.  Wright,  76  Miss.  126.  28  SootlL,  806;  Yazoo 
&  M.  V.  B.  Oo.  T.  Whlttlngton,  T4  Ulas.  410. 
21  flouth.  248;  Lovisrille  ft  N.  B.  Oo.  v. 
Bowen  (Ky.)  88  S.  W.  31 ;  Western  By.  Oa  t. 
Lesarus,  68  Ala.  463,  6  South.  877.  The 
same  doctrine  Is  held  In  a  recent  case  by 
the  Supreme  Oourt  of  NOtnOu.  in  White  t. 
Chicago,  B.  ft  Q.  B.  Oo..  83  Neb.  736,  141  N. 
W.  1038,  where  a  hone  was  killed  at  a  public 
crossing,  which  crossing  was  In  plain  view, 
and  without  obstruction  for  a  mile  or  more. 
Indeed,  this  court  has  laid  down  the  same 
doctrine  lu  Bunnell  t.  Railway  Co.,  13  Utah, 
314,  44  Pac  827,  where  the  law  is  stated  In 
the  third  headuote  thus: 

"When  cattle  are  in  a  highway  near  a  rail- 
road track,  and  appear  quiet,  en  engineer  is  not 
bound  to  presume  that  they  will  suddenly  run 
up<Hi  the  track,  but  be  must  observe  the  track 
ahead  of  the  train  as  constantly  as  his  otiier 
duties  will  permit,  and  use  every  precaution  to 
avoid  injury  to  stock  which  Is  consistent  with 
the  safe^  of  the  passengers  and  train." 


1  Any  other  mle  would  make  it  impractica- 
ble to  operate  passenger  trains  fa  the  coun- 

j  try  with  any  considerable  speed. 

There  are,  no  doubt,  cases  in  which  it  is 
held  tliat  the  evid«ice  produced  by  the  plain- 
tiff in  the  case  at  bar  is  sufficient  to  au- 
thorize a  finding  of  negligence.  Most,  if  not 
all,  of  that  class  of  cases,  however,  emanate 
from  Jurisdictions  where  there  are  statutes 
in  force  which  make  the  mere  killing  or  In- 
juring of  livestock  by  moving  trains  prima 
facie  evidence  of  n^llgence,  wWeh  prima 
fade  case  can  be  overcome  only  by  affirma- 
tive evidence  that  the  servants  of  the  com- 
pany exercised  ordinary  care  in  operating 
the  train,  or  that  the  accident  was  unavoid- 
able. Such  statutes  are  in  force  in  Florida, 
Georgia,  North  Carolina,  Kentucky,  Missis- 
sippi, North  Dakota,  South  Dakota,  Iowa, 
Washington,  and  now  In  Colorado,  and  per- 
haps in  a  few  other  states.  See  2  Shearman 
&  Bedfield  on  the  Law  of  NegUgence  (6th 
Ed.  191^  §  432.  The  Mississippi  statute 
went  into  effect  after  the  decisions  cited  by 
the  Supreme  Court  of  Idaho  from  that  state 
were  referred  to.  In  citing  cases,  therefore, 
some  heed  should  be  given  to  local  statutes. 
In  South  Carolina  the  rule  of  [resumptive 
negligence  is  enforced  independently  of  the 
statute,  but  tbat  state,  so  far  as  I  am  awai-e, 
is  the  only  one  In  wblcb  courts  enforce  the 
rule  in  the  absence  of  a  statute.  In  case 
there  Is  evidence,  however,  that  •t^iwh^iii  wens 
on  or  dangerously  near  the  track,  or  that 
they  showed  unmistakable  signs  of  attempt- 
ing to  pass  onto  or  over  it,  and  tb^,  under 
such  facts  and  drcumstanoes  are  injured  or 
killed  by  a  passing  train,  then  there  arises 
an  inference  or  presumption  of  negligence  on 
the  part  of  the  engineer  which  must  be 
overcome  by  affirmative  proof  that  tlie  in- 
juring or  killing  of  the  animals  could  not, 
by  the  exercise  of  ordinary  care,  have  been 
avoided.  Such  presumption  now  prevails  In 
most  of  the  United  States.  See  authors  and 
section  last  above  cited. 

The  duty  imposed  upon  the  engineer  in 
charge  of  a  moving  train  In  approaching  a 
public  crossing,  or  at  a  place  where  animals 
have  the  right  to  pass  on  or  over  the  track, 
therefore,  is  to  exercise  ordinary  care  in 
keeping  a  lookout  so  as  to  avoid  injuring 
animals  that  may  be  on  or  so  near  the  track 
that  their  safety  may  be  endangered  by  the 
passing  train.  Moreover,  if  animals  are  mov- 
ing towards  the  track  indicating  a  dispo- 
sition to  go  onto  or  dangerously  near  it,  the 
engineer  cannot  assume  that  they  will  not 
pass  onto  It,  but  he  must  timely  check  the 
speed  of  his  train  so  as  to  avoid  Injuring 
them  if  that  can  be  done  by  the  exercise  of 
ordinary  care  and  without  endangering  the 
safety  of  the  passengers.  Nor  can  the  ea- 
gineer  assume  tbat  animals,  like  reasoning 
beings,  will  assume  a  position  of  safety  on 
the  approach  of  the  train,  but  in  case  such 
animals  are  on  the  track  or  so  near  to  It  as 
t)0  be  In  danger  of  being  Injured,  or  If  they 
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sbow  a  Olflpoelttoii  to  pan  onto  or  orvp  It, 
t&e  englDeer  nrast  exeTCtse  <MrdInar7  care  In 
operating  and  managliig  his  train  ao  tbat  in- 
Jury  to  the  animals  may  be  avoided;  and  it 
there  Is  snbstantial  eTidenoe  to  tbe  effect 
tbat  tbe  animals  were  injured  or  killed  nn- 
der  the  drenmstances  jnst  outlined,  the  jnrr 
may  infer  or  premme  neg^^ence  on  the  part 
of  the  engineer.  There  mnst,  however,  be 
some  substantial  eTidenoe  to  that  effect,  or 
tbe  presnmptfon  which  always  preralls 
against  negUgenee  and  In  favor  ot  tbe  ex- 
ercise of  ordinary  care  by  all  persmis  must 
prevail.  In  my  Jodgment  the  evldenoe  in 
this  case  relating  to  flie  flrst  cause  of  ac- 
tion Is  insufficient  to  overcome  the  preemp- 
tion aforesaid.  As  before  pdsted  out,  there 
is  absolutely  no  evidence,  nor  uy  estab- 
listed  fact  or  facts,  fnHn  wfalidi  It  can  legiti- 
mately be  inferred  that  the  mare  was  either 
on  the  track  or  so  near  It  as  to  in  danger, 
nor  tbat  she  manifested  any  signs  tbat  she 
was  abont  to  go  onto  or  pass  over  the  track 
at  any  time  when  the  engineer  could  have 
stopped  the  train  and  avoided  the  collision. 
Whether  such  was  or  was  not  tbe  case  Is 
left  to  mere  conjecture.  That  Is  act  enough. 
It  may  wedl  be  tbe  fact  that  the  engineer  saw 
the  mare  Iteeding  In  the  lane  some  distance 
from  the  track  when  he  still  was  the  requir- 
ed distance  or  more  from  her  to  have  stopped 
tbe  tratn,  but  in  view  that  she  war  not  on 
Qie  track  or  so  near  to  It  as  to  be  In  danger, 
nor  showed  any  Indlcatlans  of  going  onto 
the  track,  be  did  not  check  the  «eed  of  the 
train.  But  under  tbe  evidence  be  was  not 
required  to  do  so  as  I  read  the  antboritleB; 
and  his  not  having  done  so,  therefore,'  did 
not  constttnto  negligence.  If  the  failure  to 
thtdk  the  speed  of  the  train,  or  the  failure 
to  stop  it,  in  case  the  engineer  actually  saw 
the  mare  under  the  circumstances  stated 
shove,  did  not  constitute  negligence  on  his 
part,  then  it  necesanrily  follows  that  his  fail- 
ure to  (^eck  tbe  speed  of  or  to  stop  the 
train  because  he  did  not  look  and  hence  did 
not  see  the  mare,  as  Is  assumed  by  counsel 
for  plaintiff,  likewise  did  not  ccmstltnto  neg- 
ligence. 

Nor  is  the  fact  Important  In  this  court  that 
the  defendant  offered  no  explanatloa  r^ard- 
Ing  the  engineer's  conduct.  If  the  plaintiff 
made  out  a  prima  fade  case  the  Jury  were 
not  required  to  believe  or  to  accept  any  ex- 
planation the  defendant  might  have  offered. 
The  defendant  did  offer  proof  oh  several  of 
the  other  causes  of  action,  which,  if  true,  or 
if  believed  by  the  Jury,  constituted  a  com- 
plete defense.  The  Jury  apparently  refused 
to  believe  defendant's  witnesses  as  they  had 
t  right  to  do.  If  the  defendant,  therefore, 
ttiought  the  plalfitlff  had  not  made  out  a 
prima  fade  case,  it  could  not  affect  either  It 
or  its  rights  by  refraining  to  present  any  evi- 
dence explanatory  of  the  engineer's  conduct 
Whether  a  prima  fade  case  had  been  made 
out  or  not  was  matter  wholly  for  the  Judg- 
ment of  d^endant's  counseL   If  they  wred 


in  their  Judgment,  and  tbe  evidence  would 
justify  a  finding  against  them,  they  must  take 
the  cooseguenoes.  What  factor  drcumstance 
is  there  in  this  case  from  which  It  msiy  be 
Inferred  that  the  mare  weot  on  Ibe  track,  or 
in  a  place  of  danger,  at  any  time  when  tbe 
engineer  could  have  avoided  the  coUlsioa  by 
the  ex«!ciBe  of  ordinary  caref  Of  course. 
If  it  be  assumed,  as  counsel  assumes,  tbat  all 
that  it  is  necessary  to  show  Is  that  the  mare 
could  have  been  seen  In  a  public  road  some- 
where near  tbe  crossing  by  the  engineer 
while  the  train  was  still  a  half  mile  or  more 
from  the  crosring,  and  tbat  from  tlut  fact 
alone  It  may  be  inferred  that  be  couid  have 
avoided  the  collision,  but  failed  to  do  so,  then 
I  am  wrong  in  my  eooehudon,  and  tlie  verdict 
and  Judgment  are  right  In  my  Judgment, 
however,  such  is  not  a  legitimate  or  permissi- 
ble inference  from  the  evidence,  and  bence  I 
think  the  evidence  Is  InsuSldait  to  Justify  a 
finding  of  negligence  upon  the  part  of  the 
engineer,  and  hence  I  tbtnk  tbe  Judgment 
and  verdict  on  the  first  cause  of  action  should 
not  iwevall.  In  tbe  foregoii^  conclusion, 
however,  my '  Associates  do  not  agree.  In' 
th^  Judgment  tbe  evidence,  ttist  Is.  tbe 
facts  and  drcumstanoee  In  evidence  are  suf- 
ficient to  antborlae  a  finding  that  Oie  engi- 
neer was  negligent  in  opwattng  and  manag- 
ing the  train  whieb  struck  and  killed  tbb 
mare  In  question.  While  I  am  unable  to 
yield  assent  to  the  Judgment  of  my  Assod- 
atee,  yet,  In  view  that  tbey  constitute  a  ma- 
jority of  tbls  court  tbcdr  Judgmuit  mast  eoa- 
trol.  It  follows,  therefore,  tbat  the  district 
court  did  not  err  In  refusing  to  direct  a  ver- 
dict in  favor  of  tbe  defmdant  on  tbe  flrst 
cause  of  actton. 

[1 }  Neither  can  defendant's  counsel  prevail 
with  respect  to  tbe  third  cause  of  action. 
That  cause  of  action  was  for  the  killing  of  a 
cow  and  bdfer  on  the  defendant's  right  of 
way  immediately  nortb  of  and  about  300  feet 
from  tbe  crossing  at  which  the  mare  was 
killed,  on  a  different  date,  however,  and  sub- 
sequent to  the  killing  of  the  mare.  De- 
fendant Indsts  tbat  inasmuch  as  It  Is  claim- 
ed by  tbe  plaintiff  that  the  cattle  guards  and 
wing  fences  were  defertlve,  and  for  that  rea- 
son the  cow  and  heifer  passed  from  the  cross- 
ing onto  the  defendanrs  right  of  way,  and, 
tbat  the  action  was  not  commenced  within  a' 
year  from  the  date  of  the  accident,  therefore 
the  action  was  barred  by  the  provisions  of 
Comp.  Laws  1907,  S  2877,  subdv.  1,  which 
reads : 

"An  action  for  liability  created  by  the  statute 
of  a  foreign  state  or  by  the  state  of  this  state 
otiier  than  a  penalty  ot  forfeiture  under  the  lawi 
of  tbia  state  sbali  be  begun  within  one  year." 

The  foregoing  cententlan  Is  based  np<m 
Oomp.  Lews  1907,  f  486x,  which,  In  sub* 
stance,  provides  that  railroad  company 

which  operates  a  railroad  through  lands  own- 
ed by  private  owners  must  construct  and 
maintain  a  suffldent  fence  along  each  side 
of  the  track,  wblcta  fence  must,  at  all  public 
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crossluga,  be  connected  with  cattle  goards. 
In  case  of  tailnra  to  comply  with  the  prori- 
doni  ci  Ois  statute,  sacb  company  Is  reqnii^ 
ed  to  pay  all  damages  fbr  tlie  killing  or  lojur- 
tag  of  domestic  animals  which  are  killed  or 
Injured  because  the  fences  or  catOe  guards 
are  not  constrncted  and  maintained.  A»- 
Bumlnff,  without  deciding,  that  If  the  third 
cause  of  action  were  predicated  entirely  up- 
on the  provisions  <tf  the  forgoing  section, 
it  would  be  barred  by  Its  proTlslonSi  yet  the 
statutory  ground  was  not  the  rally  one  upon 
whidi  the  plaintiff  sought  to  reeover  dam- 
ages for  the  killing  of  the  cow  and  heifw. 
In  addition  to  the  statutory  ground  the  plain- 
tiff also  alleged  negligence  in  operating  the 
train,  and  in  falling  to  beep  a  pn^er  look- 
out, and  in  negligently  falling  to  avoid  klU^ 
ing  the  cow  and  belfer,  and  further  alleged 
Uiat  the  defendant  was  n^ligent  in  failing 
to  maintain  the  cattle  guards  and  the  '*ap- 
proadies"  thereto  in  proper  repair,  by  reason 
of  which  failure  and  negligence  the  cow  and 
heifer  went  «ito  the  d^endant's  rl^t  of 
way  and  were  killed.  The  right  of  action 
upon  the  ground  of  n^Ugence  in  the  par- 
ticulars aforesaid  was  not  barred. 

[2]  Nor  can  defendant's  contention  prevail 
that  no  recovery  can  be  had  because  the  cow 
and  heifer  were  wrongfully  on  defendant's 
right  of  way,  and  for  that  reason  it  owed  no 
duty  except  to  refrain  from  willfully  and 
wantonly  injuring  or  killing  them.  There 
would  be  merit  to  that  contention  if  the  cow 
and  heifdr  had  not  come  onto  the  right  of 
way  through  defendant's  wrong;  that  Is, 
through  Its  ne^igence  In  falling  to  keep  the 
cattle  guards  and  wing  fences  in  proper  re- 
pair, and  condition,  or  if  not  otherwise  neg- 
ligent. If,  however,  cattle  get  onto  the  rlgflit 
of  way  by  reasm  of  the  defective  condition 
of  the  cattle  guards  or  the  connecting  fences, 
and  without  the  fault  of  the  owner,  the  com- 
pany, ordinarily,  la  liable.  Shearman  &  Red- 
fleld  on  the  Law  of  Negligence  (6th  Ed.  1913) 
8  424.  Such  a  rule,  however,  merely  reflects 
common  sense.  There  was  suffltdent  evidence 
to  Justify  a  finding  that  the  connection  be- 
tween the  cattle  guards  and  wti^  fences  was 
defective  and  out  of  rqtalr,  and  Qiat  the  de- 
fendant should  have  known  that  tact,  and 
that  the  cow  and  heifer  went  cmto  the 
of  way  by  passing  throu^  the  defect  exist- 
ing between  the  cattle  guards  and  the  wing , 
fences.  There  Is  also  evidence  of  negUgence 
in  operating  the  train  at  the  time  In  question. 
The  contention,  therefore,  that  the  verdict 
and  judgment  in  ftivor  of  Qie  plalntllC  on  the 
third  cause  of  actloo  Is  erroneous  cannot 
prevalL 

The  same  result  must  also  follow  with  re- 
gard to  the  fonrth  oame  of  actton.  There  Is 
at  least  some  substantial  evldmce  that  the 
killing  of  the  cow,  which  was  killed  at  the 
same  crossing  where  the  mare  was  killed  but 
a  year  later,  resolted  by  reason  of  d^nd- 
anf  B  n^ligence.  Ttun  !•  Kune  substantial 


evidence  that  the  oow  was  actually  killed  up- 
on the  trade,  and  Uiat  she  was  disoovored  by 
the  engineer  before  she  was  struck.  It  Is 
quite  true  that  the  engineer  testified  to  a 
state  of  facts  which,  If  believed  by  the  jury, 
would  have  completely  exonerated  htm  ttom 
all  culpability,  and  would  have  beai  a  com- 
plete defensew  The  jury,  however,  did  not 
believe  the  defendants  witnesses  in  that  re- 
gard, and  found  that  the  accident  could  have 
been  avoided  by  the  exerdse  of  ordinary  care. 
The  eridence  in  support  of  that  cause  of  ao- 
tl<m,  therefore,  differs  from  that  produced  on 
the  first  cause  of  action,  In  that  there  Is 
some  substantial  evidence  that  the  oow  was 
actually  upon  the  trade;  that  she  vras  sera 
by  the  engineer  before  she  was  struck;  and 
the  jury  refused  to  believe  the  testimoi^  of 
the  engineer  that  he  was  unable  to  avoid  the 
accident  In  view  of  ttiat  feature,  whldi  Is 
controlling  here,  the  judgment  upon  that 
cause  of  action  must  be  affirmed. 

This  brings  me  to  the  plaintUTs  appeal.  It 
is  contended  that  the  court  erred  in  not  8nI^ 
mlttlng  to  the  jury  the  qnestion  of  damages 
for  the  death  of  the  colt  There  is  absolutely 
no  evidence  that  the  colt  was  ever  near  the 
railroad  trac^  at  any  time.  The  only  evidence 
with  respect  to  where  the  c(^t  was  on  the 
evening  the  mare  was  killed  Is  hearsay,  but 
It  is  plaintiff's  own  evidence  which  was  ad- 
mitted  without  objection.  It  Is  as  follows: 
The  witness  who  testLfled  for  the  plaintiff 
with  respect  to  when  he  was  informed  that 
plalntLfTs  mare  was  killed  by  the  train  te»- 
tided  that  the  two  tramps  or  hoboes  who  in- 
formed him  that  the  mare  was  killed  told 
him  that: 

"There  was  a  mare  killed  over  tbtre  on  the 
right  of  way,  and  the  colt  would  be  apt  to  get 
killed,  as  It  was  running  back  and  fortb." 

The  witness  said  that  after  finishing  hla 
supper  he  went  to  where  the  mare  was  lying 
dead,  but,  he  says,  he  did  not  see  the  colt 
Plaintiff's  Boa  testified  that  he  did  not  see 
the  colt  until  the  next  morning  when  it  was 
with  two  horses  some  distance  from  where 
the  mare  was  killed,  and  was  crippled;  that 
they  took  it  hrane  and  nursed  it,  but  tb&t  it 
died  in  about  10  days.  TMb  evidence  Is  whol- 
ly Insufficient  to  authorize  a  finding  that  the 
voit  was  injured  by  the  train,  or  that  It  was 
otherwise  Injured  by  the  defendant  Tin 
court,  therefore,  committed  no  error  in  not 
siU»nltting  the  questUtn  respectlnff  the  Injury 
to  and  death  of  the  colt  to  the  Jury. 

The  court  directed  a  verdict  for  the  de- 
fendant rai  the  fifth  cause  of  action,  and 
^alutlff  insists  that  the  ruling  constitutes  er- 
ror. The  animal  In  questlm,  a  horse,  waa 
Idlled  at  a  private  erositfoK  at  which  gates 
were  maintained  tor  the  convenience  of  the 
landowner  to  jnss  from  one  side  of  the  track 
to  the  other;  his  farm  lying  on  both  sides  of 
the  track.  The  evidence  shows  that  the  horse 
was  killed  early  one  Sunday  morning  on  the 
right  of  way  of  the  defendant  near  where  the 
gate  was  maintained.  From  the  evidence  It 
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aSao  apPMun  that  tbe  farm  gate  wtta  open  on 
the  morning  In  gDeeUoi;  It  having  been 
(^(>ened  by  eone  one,  or  as  coitended  by  plain- 
tiff, reason  of  tbe  defective  cimdltltm  of 
the  fastenings,  that  It  mlgbt  have  been  open- 
ed by  the  hone  tiut  was  kUled.  At  an 
events  the  horse,  It  seems,  passed  t3iRni^ 
tbe  gate  onto  tbe  right  of  my.  If  Uie  gate 
fhstenlngs  were  defective  fliere  Is  no  evi* 
dance  with  .respect  to  how  long  tliey  were 
sov  or  that  the  defendant  had  notice  of  the 
detect  If  they  were  defective  the  defendant 
would  be  mttOed  to  notloa,  or,  at  least,  to  a 
reasonable  time  wttfaln  which  to  discover  tbe 
defect  and  to  rqialr  the  gate  bsfm  It  would 
be  liable  toe  animals  passlag  thnragh  U.  2 
Bbeannan  ft  RedfleM  on  the  Law  of  Negll- 
gence  (6th  Bd.  IMS)  1 4S4a.  Plalnturs  conn- 
sal,  however,  omtends  that  it  was  defend- 
ant's dnty  to  see  fbtt  tbe  gate  was  k^t 
doaed,  and  Uiat  In  fafllng  to  discharge  that 
dnty  it  was  guilty  of  negligence.  Snch,  how- 
evra;  is  not  the  law  in  this  Jnxladictlon. 
Oomp.  Laws. 1807,  |  456x1,  provides  that 
where  gates  are  placed  by  a  railroad  com- 
pany for  the  convenience  of  the  landowner, 
'%Dch  owner  shall  keep  muii  gates  dosed  at 
an  times  when  not  In  actnal  nse,"  and  If  by 
reason  of  his  failure  anlmala  are  iujored  or 
kffled,  he  cannot  recover  any  damages.  The 
plftlnturs  counsel  further  InslBts  that  tbe 
tniA  was  straight  and  level  for  a  long  dis- 
tance, and  that  the  engineer,  by  the  exercise 
of  ordinary  care;  ought  to  have  seen  the 
horse  In  time  to  have  slackened  the  speed  of 
his  train,  and.  If  necessary,  to  have  stopped 
It  to  prevent  the  killing  of  the  horse;  and, 
farther,  that  It  was  the  duty  of  the  engineer 
to  maintain  a  prt^r  lookout  to  discover  the 
horse  or  some  other  animals  which  might 
be  on  the  crossing  or  right  of  way.  Buch, 
however,  Is  not  the  law  with  respect  to  pri- 
vate farm  crossings  at  which  gates  are  main- 
tained. The  engineer,  under  such  drcum- 
stances,  was  not  bound  to  anticipate  that  the 
gate  would,  be  left  open  or  ttiat  it  would  be 
opened  by  any  one,  and  that  tbe  owner's 
stock  would  stray  upon  the  right  of  way. 
Re,  tbeiefore,  was  not  required  to  maintain 
a  strict  or  constant  lookout  for  stray  ani- 
mals on  the  right  of  way.  He  was  required 
to  exercise  ordinary  care  to  avoid  injuring 
any  such  animals  if  there  were  any  on  the 
right  of  way  after  he  discovered  them.  The 
evidence  Is  wholly  Insufficient  to  authorize  a 
finding  that  the  engineer  willfully  or  wanton- 
ly killed  the  horse  In  question,  or  that  he 
&IIed  to  exercise  ordinary  care  to  prevent 
injuring  It  after  be  had  discovered  It  on  the 
rlfi^t  of  way.  In  view  tluit  the  undisputed 
evidence  is  aU  to  that  effect  I  cannot  see  how 
the  plaintiff  can  recover  upon  that  cause  of 
actloQ,  and  am  of  the  opini<m  that  the  court 
committed  no  error  ifi  directing  a  verdict  In 
favor  of  tbe  defttidant  upon  the  same. 

What  has  been  said  above  also  dlvoasa 
of  Qia  axoHitlaiiB  to  soma  of  tha  InstiwctiODS 


given,  and  to  the  refusal  to  give  cetrtaln  re- 
quests. 

Since  writing  the  foregoing  (^nlon  my  Aa- 
Bodates,  for  tbe  reastms  stated  by  th«n, 
luive  readied  the  conduslon  that  the  judg- 
ment of  the  district  court:  on  tbe  first,  third, 
and  fourth  causes  of  action  should  be  af- 
firmed, and  that,  as  to  tbe  fifth  cause  of  ac- 
tion, the  judgmrat  should  be  reversed,  and 
as  to  that  canse  a  new  trial  should  be  grant- 
ed. As  to  all  other  matters  the  judgment 
should  be  affirmed.  Let  such  be  tbe  order 
and  Jndgmoit   nal&tlff  to  recover  costs. 

HcOARTT,  J.  I  concur  In  the  affirmance 
of  the  jndgment  based  on  the  first,  third,  and 
fourth  eanses  of  action.  I  am  of  the  opin- 
ion, however,  that  the  court  erred  In  taking 
from  tbe  jury  tbe  fifth  cause  of  action. 

The  record  shows  that  the  animals  de- 
scribed in  the  first,  third,  and  fourth  causes 
of  action  were  killed  in  the  daytime  de- 
ftodant'B  trains  at  and  near  where  Its  track 
intersects  and  crosses  a  public  highway 
known  as  Burke  Lane.  The  evidence,  with- 
out conflict,  shows  that  operatives  of  trains 
Bi^roachlng  Burke  Lane  from  either  direc- 
tion In  the  daytime  have,  when  they  are 
within  one-half  or  three-fourths  of  a  mile  of 
Burke  Lane,  a  dear  and  unobstructed  view 
of  tbe  crossing.  And  the  undisputed  evi- 
dence also  shows  that  the  distance  required 
in  which  to  stop  a  passenger  train  approach- 
ing the  crossing  from  either  direction  at  the 
rate  of  85  or  40  miles  per  hour  Is  from  1,000 
to  1,820  feet  Tbe  facts  relating  to  the  kill- 
ing of  the  animal  described  In  the  first 
cause  of  action  are  about  as  follows:  N.  V. 
Bills,  a  witness  for  the  plaintiff,  testified— 
and  bis  testimony  Is  not  diluted  In  any  par- 
ticular— that  at  the  time  the  mare  in  ques- 
tion was  killed  he  resided  within  200  or  800 
yards  of  the  railroad  crossing  at  Burke 
Lane;  that  he  was  returning  home  from 
work  one  afternoon  at  about  6  o'clock,  and 
saw  a  mare  and  colt  belonging  to  plaintiff 
grazing  In  Burke  Lane  east  of  and  a  short 
distance  from  tbe  railroad  crossing;  that 
so<m  after  he  arrived  home  on  that  occasion 
be  was  informed  that  a  mare  bad  been  kill- 
ed on  defendant's  right  of  way;  that  he  ate 
bis  supper  and  "after  sundown,  but  l>efore 
dark,  I  went  to  Burke  Lane  crossing,  and 
there  saw  the  carcass  of  the  mare  I  had  seen 
feeding  in  Burke  Lane  atiout  6  o'clock  p. 
ra.,  lying  on  defendant's  right  of  way  near 
the  railroad  track  a  abort  distance  south  of 
the  crossing."  John  Preece,  tbe  plaintiff, 
referring  to  the  mare  in  question,  tesUfied: 

"I  bad  a  bone  killed  and  a  oolt  damaged  to  the 
extent  tbat  It  died.  *  *  *  I  first  knew  of  it 
the  next  mornlDg.  *  *  *  I  sent  my  son  John 
down  to  see  wtiich  mare  It  was.  *  •  •  When 
mj  son  came  home  he  bcoo^t  tbe  oolt  *  *  * 
We  tried  evorv  way  to  savs  him,  but  ha  died 
from  the  result  of  ue  accident.*' 

John  W.  Fmeca^  ttie  plaintUTa  son,  taatt. 
flad  Out  ba  aaw  tte  oarcan  oC  tha  ooan 
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herein  tef»ii>ed  to'l^iag  on  d6fenda2ifs,rl^t 
of  way  near  the  railroad  track  and  about 
60  feet  south,  of  the  crossing ;  that  he  rec- 
ognized tt  as  bis  father's  animal;  that  after 
the  mare  was  struck  by  the  train  she  was 
carried  or  thrown  through  the  picket  fence 
extending  from  the  cattle  guards  at  the 
crossing  to  the  boundary  line  of  the  right  of 
way;  that  "she  liad  been  thrown  clean 
through  that  [the  fence] — that  was  torn 
away,  pickets  and  all;**  that  "the  train  that 
bit  her  was  going  south,  if  a  train  did  hit 
her";  that  the  "ctAt  was  outside  of  the  right 
of  way  in  Buike  Idine — it  showed  evidence 
of  injury,  acted  like  It  was  crippled  in  the 
thigh."  The  record  shows  that  the  train 
which  collided  with  the  mare  was  going  at 
the  rate  of  3S  miles  an  hour. 

While  defendant  alleged  In  its  answer 
that  tlie  mare  was  klUed. because  of  the  neg- 
ligence  ct  plaintiff  "in  permitting  it  to  ran 
at  large  at  a  point  on  a  public  highway  near 
tile  railroad  of  defendant,"  etc.,  no  evidence 
was  introduced  tending  to  support  the  alle- 
gatictti.  The  evidence,  however,  does  show 
that  the.  mare  and  colt,  on  the  occasion  in 
question,  tied,  unknown  to  plaintiff,  reaped 
from  an  inclosnre  In  which  they  were  being 
pastured'  by  a  third  party  for  hire,  and  wm 
grazli^  aloi^  the  highway  In  the  direction 
of  plaintiff's  luHne.  The  only  question  of 
fact  over  which  there  appears  to  be  any  oon- 
troversy  la  whether  or  no  the  trainmen  who 
were  operating  tbo  train  that  collided  with 
the  nwre-  sitw,  oc,  by  the  exercise  ot  ordi- 
nary care  could  have  seen,  the  mare  In  time 
to  have  avoided  the  accident. 

Counsel  fpv  defendant,  in  their  printed 
brief,  say,  referring  to  the  picket  fence  ex- 
tending from  the  cattle  guards  to  the  bound- 
ary line  of  the  right  .of  way,  "an  animal 
atanding  behind  this-  picket  fence  could  not 
have  been  seen  by  the  engineer  approaching 
the  crossing."  And  further: 

"On  both  sides  of  the  crossing  approached 
there  were  hollows  from, 3  to  4  feet  fa  depth 
which  were  deep  enough  to  conceal  a  horse  from 
View  should  it  walk  through  them." 

John  W.  Preece,  plaintiff's  son,  made  cer- 
tain statements  on  cross-examination,  which, 
Ccnsidered  separate  and  apart  from  the  bal* 
iince  of  his  testimony,  seem  to  support  coun- 
sel's version  respecting  the  inability  of 
trainmen  approaching  the  Crossing  to  see 
animals  standing  behind  the  wing  pldcet 
fences  at  the  crossing  or  in  the  "hollows" 
beside  the  wagon  road  where  the  approaches 
Intersect  defendant's  right  of  way.  By  an 
examination  of  his  evidence  In  Its  entirety 
on  this  point  it  will  be  observed  that  he  first 
described  somewhat  In  detail  the  physical 
conditions  of  the  crossing  and  approaches 
of  the  highway  th«eto,  the  height  and  kind 
of  a  fence  extending  tcom  the  cattle  guards 
to  the  boundary  line  of  the  rlglit  of  way, 
the  lay  of  the  ground  on  either  sicte  of  the 
Wpproaches  to  the  credsluf ,  and  tben,  at  a 
CDudualotii  atafead  tibat  an  anlnal.oai  tito  op- 
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peslte  side  of  die  fence  from  the  ap^Eoadip 
Ing  train  or  standing  In  the  '%(dlow"  or  de- 
pression on  either  side  o£  the  wagon  road  at 
the  crossing  could  not  be  seen  the  traln- 
moa.  I  here  remark  parenthetically  that 
the  greater  weight,  the  overwhelming  pee* 
pooderanee,  of  the  eviduice  tends  to  skow 
that  trainmen  on  trains  approadiing  BuAe 
l/ane  highway  ftom  either  dlrecUon  have  an 
unobstructed  view  of  tbe  etoesing  and  OA 
approaches  thereto,  and  by  keeping  a-lookF 
out  they  can  see  cattle  or  hones  that  mar 
be  on  tiie  crossing  or  In  the  ^TmTfwdtwte  vi- 
cinity thereof  from  the  time  tiielr  trains  axe 
within  itme-hatC  mile  of  the  esoasinit  In 
fnct,  it  la  tlie  only  ccmdwdon  penfainlhlv 
tx<m  the  evidence  when .  considered  In  Ut 
entirety.  On  redirect  exanitaiatlon  this  wlb> 
ness  testified: 

"There  was  Dothing  to  aiake  «  hole  except  tiie 
road  crossi&g.  The  country  was  generally  leved. 
Nothing  to  obstruct  the  view  of  a  horse  there  at 
that  time,  or  any  other  time— nothing  outside  ot 
that  little  fence:  that  is  all  the  obstruction 
there  would  be.  I  think  a  man  eoaU  sw  a  bant 
along  there»" 

Plaintiff  testlfled: 

"There  were  no  fences,  or  bnttdlags,  or  trees, 
or  any  obstructions  of  any  bind  coming  from  the 
north  tbat  would  obstruct  the  view  of  this  Burke 
Lane  CHMsdng  within  three-quarters  of  a  mile— 
not  one  bnslL  An  anbaal  eoiiid  be  seen  tbat  ^a* 
tance." 

Arthur  H«aa»  a  witnees  tat  plaintiff,  testl- 
fled  in  part  on  ftdtowa: 
"I  stepped  from  Burke  Laa*  ^crosiing  north 

to  the  cut  along  the  railroad  track.  To  my  best 
recoJlectiod  it  is  about  700  steps  to  the  first  cut 
-^approximately  3  feet  to  the  step.  •  • 
Coming  soutii  after  leaving  the  ■tesnd  cot  Burhe 
Lane  is  in  view  nearly  a  mile,  betweaq  half  and 
three-quarters.  *  *  •  Xhe  rwlway  track  was 
2  or  3  ffeet  higher  than  the  surrounding  country 
at  the  crossing,  and  guard  fencM  run  tiom  Che 
railroad .  ba^,  sloped  down  oi  ooaree.  -They 
would  not  obstruct  the  view  ^f  aaimals  any* 
where  on  that  Burke  lAne  crossing.  East  and 
west  of  Burke  Lane  crossing  you  tiopld  see  as 
you  approached  out  of  this  second  cut  coming 
south  about  a  half  a  mile." 

'  Georg^  Spackman,  laaother  witness  for 
plaintiff,  testlfled: 

"There  was  no  obstroctlon  between  this  point 
three-quarters  of  a  raile  south  of  Burke's  Lace. 
An  engineer,  or  any  one  else,  would  have  perfect 
view  of  any  thing  on  the  track  or  on.  the  right- 
of  way  in  the  ricinity  approaching,  aU  through 
the  countiy.  Nothing  to  obstruct  the  view  east 
and  west  either  side  of  the  railway  tracks  -for 
half  a  mile  anyway— no  trees  or  anyth^g,  just 
pasture  land.  An  animal  anywhere  in  that  vi- 
cinity  would  be  In  evidence  from  that  point 
along  the  railway  track ;  and  likewise  in  Burke 
Lane  crossing,  east  ana  west  of  the  croasingl 
That  condition  exists  there  for  a  good  half  mllck 
•  •  *  The  grade  of  the  railway  track  at 
Burke  Lane  crossing  is  about  two  feet  and  a 
half  high.  *  *  »  There  were  no  barrow  pita 
tbat  would  obstmct  the  view  of  a  cow  anywhere 
in  that  vicinity;  nothing  at  all.  *  *  *  It  [the 
fence]  was  about  five  feet  bigli.  It  Wouldn't  ob- 
struct the  view  ef  an  animal  im  the  road  there.** 

On  cross-examination: 

**I  understand  trains  go  anywhere  from  30  bo, 
60  miles  an  hour  down  there,  and  I  say  ttiat  an 
I  sflglaess  would  haVe  n  view  of  Bnrke  Lane  from 
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cut  two,  wUdi  is  onx  tbrw-qaartsn  of  a  mile 
from  Buike  Lane.  •  •  ♦  I  don't  think  that 
If  a  hone  waa  in  behind  the  fence  •  *  *  that 
the  fence  woqM  be  an  obstruction." ' 

George  Ham,  anotber  of  plaintUTa  wit* 
naana,  trifled: 

"As  near  as  I  can  describe  the  ooadilion  of 
Burke  l4Uie  crossing  in  1908  and  1909,  the  view 
was  plain  all  soath  of  tb«  crossing  tor  tfaree< 
quarters  of  a  mile,  •  •  *  and  from  north 
it  ia  about  half  a  mile.  *  •  *  I  don't  think 
it  [the  fencet'wotild  obstruct  the  Tie#  of'sny 
animal  along  the  street  there,  coming  from  the 
north.  •  *  •  There  would  be  nothing  to  pre- 
vent an  engtseer  from  seeing  east  and  west  of 
Barka  Lane  crossfaig  if  he  were  tooktng  out  that 
way." 

Walter  Read,  a  witneas  for  defendant,  tes- 
dfled: 

That  he  is.  and  in  1008  (the  ^ear  in  which 
the  accident  occnrred)  was,  a  section  foreman  of 
defendant;  that  the  raHroad  track  and  right  of 
way  where  the  animals  involved  In  this  action 
were  killed  is  and  was  Within  his  jurisdiction; 
that  "there  wers  aom*  willows  down  there  bj 
Burke  Lana  as  the  north  side  and  west  of  tin 
track;  •  •  •  in  1908  there  were  ioat  a  few 
en  our  right  of  way;  •  •  •  there  wasn't 
enoogli  on  the  right  of  way  to  obstruct  the  view 
—most  odt  them  wen  cm  Mr.  Presn'a  Bald,  onless 
an  animal  was  right  in  direct  line  wjui  thua 
there  wasn't  uiough  m  the  ontaids  to  obstruct 
the  view." 

[3]  Counsel  for  the  defendant,  in  their 
brief,  say: 

"The  evidence  is  undispoted  that  after  passiiig 
this  seoond  cut  going  toward  Farmlngton  the 
view  of  the  crosnng  is  unobstructed  for  a  dis- 
tance of  about  2,14S  feet,  save  by  obstroetlons 
on  and  near  the  erosiAng." 

Tb^  also  concede  that  mare  lnv9lTed 
in  the  first  cause  of  action  waa  killed  by 
one  of  defendant's -trains-  rniey  aIsq  eay:. 

"At  no  timet  howferar,  has  it  been  argued  by 
.ippeUant  that  the  mtire  was  not  killed  b$'.  the 
train.  On  the  contrary  onr  arcnaUnir  •  *  * 
in  our  brief  admits  it."  . 

They  ateo  concede  that  the  train  at,  the 
time  it  struck  the  mare  was  going  at  the  rate 
of  85  miles  an  hour.  We  therefore  have  e 
case  in  which  it  ia  conceded  that  one  ot  the 
defendant's  traina,  .while  going  at  the  rate  of 
35  miles  an  hour,  colUded  with  and  killed 
plaintiff's  mare  at  a  point  where  the  raDroail 
track  intersects  and  crosses  -a  public  highway, 
and  at  a  time  when  the  trainmen,  if  th^ 
kept  a  lookout,  bad  an  unobstructed  vle^  of 
the  right  of  way  and  the  crossing  for  a  dis- 
tance of  2,146  feet  before  the  train  arrived 
at  the  crossing;  and  where  the  evidentfe  is 
all  but  conclusive,  when  weighed  and  con- 
sidered in  its  entirety,  that  animals  oa  the 
crossing,  or  In  the  immediate  vldnity  thereof, 
conld  be  seen  by  t&e  trainmen,  provided  the? 
kept  a  lookout  as  ther  miproakied  the  croaa- 
ing;  and  where  there  is  no  evidence  tending 
to  abow  nosUgence  on  the  part  of  the  owner 
of  the  animal  killed.  To  bold  under  these 
dicnmstaacea  that  defendant  la,  as  a  matter 
of  law,  not  liable  wonld  In  eflaot  make  rallr 
road  OMUpaides  In  most  eaaea  Immnae  from 
161 


UabUlty  jCor  the  UJUng  of  atoA  at  pobUe 
crossings,  regardless  of  bow  negligent  <» 
careless  their  trainmen  may  be  on  sndi  oo* 
^sfons  In  the  running  ot  the  trains* 

[4J  It  Is  suggested  that  there  is  no  evidence 
that  the  mare  waa  on  or  In  close  proximity 
of  the  track  for  any  appreciable  length  <tf 
time  before  she  was  struck  by  the  train,  and 
hence  negligence  on  the  part  of  the  trainmen 
ought  not  be  Inferred.  It  Is  admitted  that 
the  mare  was  struck  by  the  train;  hence  It 
necessarily  follows  that  she  was  at  least  par- 
tially on  the  track.  It  Is  also  admitted  that 
the  train  was  going  at  the  rate  of  35  miles  an 
hour  when  it  collided  with  the  more.  A  train 
gdng  at  that  rate  of  speed  would  traversa 
the  dtstanca  In  whicli  it  Ooold  be  atopped  In 
less  than  26  seconds.  Therefore  1^  onl^  in- 
ference permissible  Is  that  the  mare  was  on, 
in  close  proximity  to,  or  was  going  toward 
the  track,  and  was  but  a  short  distance  from 
It  w%«n  tile  train  was  in  stoiiplng  distance 
of  the  crossing,  and  that  the  trainmen  could 
and  would  have  seen  her  In  time  to  bare  stop* 
ped  the  train  and  avoided  the  accident  If 
ibey  bad  kept  a  proper  lookout.  Under  the 
admitted  tacts  and  others  established  by  the 
great  preponderance  of  the  evidence  herein 
referred  to  the  writer  Is  clearly  of  the  opin- 
ion that  the  Jury  were  Justlfled  in  rinding 
that  the  operatives  of  the  train  on  the  oc- 
casion in  question  were  negligent,  and  that 
such  negligence  was  the  proximate  cause  of 
the  accident. 

Iki  The  court  was  right  in  refusing  to  per- 
mit a  recovery  for  the  Injury  to  the  c<rit; 
Hiere  Is  no  evidence  tending  to  show  that 
the  colt  was  struck  by  the  train.  The  mere 
fact  that  it  was  fonnd  in  the  viclnily  of  the 
crossing  the  morning  after  4ts  '  mother  was 
killed,  "crippled  In  the  thigh,"  aa  shown  by 
.  plaintiff's  evidence,  is  not  sufficient  to  Justify 
an  inference  that  it  was  stsuck  by  tfae  train. 
Evidence  intl'oduoed  by  plaintiff  tended  to- 
show  that  soon  after  the  mare  was  kilted  the 
colt  was  seen  "running  back  and  forth**  on 
the  highway.  This  .would  seem  to  indicate 
that  the  colt,  at  that  time,  was  not  crippled 
or  otherwise  seriously  injured. 

Regarding  the  third  and  fourth  causa  of 
action  I  agree  with  Mr.  Justice  FRICK  in 
his  statement  of  the  facts  and  the  conclu- 
sions deduced  therefrom  by  him. 

[6]  Id  the  fifth  cause  of  action  the  animal, 
a,  mare,  was  killed  by  defendant's  train  of 
cars  on  defendant's  right  of  way  where  the 
railroad  tra<^  crosses  the  premises  of  a 
Mr.  Spackman,  who  was  the  owner  of  the 
animal  killed.  There  is  evidence  tending  to 
show  that  the  gate  through  wbldi  the  mare 
sot  onto  the  right  of  way  from  the  Add  In 
which  she  was  being  pastured  was  Imperfect- 
ly bong,  and  that  the  fastenings  tbeieon  were 
defective.  It  seems  from  the  evideoces  what 
tbera  la  on  that  point,  that  these  defects  wer* 
due  tb  the  mechanism  of  the  gate  and  its 
fastenings  and  the  faulty  way  In  which  the 
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sate  wu  hnng^fastened  to  tba  gate  post 
While  tbe  gate  was  erected  and  matntained 
1^  the  defendant  for  the  use  and  convenience 
of  Spaefeman,  it  nevertheless  was  defend- 
ant's gate,  and  Spademan  was  In  no  sense 
responslUe  for  the  defects  mraitioned.  Spadc- 
man  testified  that  he  *^w  the  animal  in  the 
field  west  of  the  track  the  day  before  she 
was  killed.  She  had  been  In  there  S  or  4 
d£[ys.  *  •  •  me  gate  was  closed  the 
nlgbt  before  (the  acddenQ  when  I  saw  the 
animal."  Walter  Bead,  a  sectlmi  foreman, 
was  called  as  a  witness  by  defendant,  and  he 
testified  in  part  that: 

"The  pasture  was  closed  the  night  before  the 
animal  was  killed  and  the  fences  were  not  down. 
*  *  *  It  was  daylight  when  tbe  animal  was 
killed.  *  •  •  The  mare  was  lying  probably 
150  or  200  feet  from  the  gate." 

The  evidence  without  conflict  ehows  that 
the  track  where  it  passes  through  Spack- 
man's  premises  is  straight,  and  that  "no  ob- 
structions were  in  view  of  the  engineer  com- 
ing south  towards  the  animal,"  and  that  "an 
animal  could  have  beeo  seen  a  mile  or  so," 
It  is  not  shown  that  the  presence  of  the 
animal  on  tbe  right  of  way  was  due  to  any 
negligence  of  Spackman. 

[7J  Regarding  tbe  duty  of  those  in  dmrge 
of  a  train  approaching  a  farm  crossing  the 
rule,  which  we  think  is  a  wholesome  one, 
is  stated  In  33  Cyc.  1213,  as  follows: 

"In  approaching  private  or  farm  crossings 
those  in  charge  of  the  train  most  keep  a  lookout 
to  avoid  injury  to  animals  which  might  be 
lawfully  upon  tite  crossing;  but  the  company  is 
not  required  to  sObordinate  the  operation  of  its 
road  to  the  landowner's  privilege  of  a  crossing, 
and  Is  not  required  to  slow  up  or  to  stop  Its 
trains  in  order  to  ascertain  if  animals  are  upon 
or  near  the  crossing."  Atdiison,  etc.,  B.  Go.  v. 
Ckinlon,  0  Kan.  App.  116,  67  Pac.  1068. 

And  again,  on  page  121B  of  tbe  same  t<^ 
ume,  it  is  said: 

"Ehreept  wbera  animals  are  wrongfully  upon 
the  right  of  way,  it  is  as  much  the  duty  of  the 
railway  company  to  exercise  ordinary  care  in 
discovering  their  presence  as  in  avoiding  injury 
after  they  are  discovered.  Those  In  charge  of  the 
train  moot  keep  -a  lookout  for  stock  on  or  near 
the  track,  and  if  ther  fail  to  do  so  and  animals 
are  injured  which  conld  have  been  discovered  in 
time  to  avoid  the  Injury  tbe  company  will  be 
liable." 

Many  cases  are  cited  in  the  footnotes  which 
support  this  doctrine.  The  evidence  shows, 
as  the  record  now  stands,  that  the  opera- 
tlves  of  the  train  could  have  seen  the  mare 
in  queaticm  at  a  distance  of  a  "mile  or  so" 
before  the  train  arrived  at  tbe  place  of  the 
accident  if  they  had  used  ordinary  care  in 
keeping  a  lookout  as  the  train  approached 
and  passed  through  the  Spackman  premises. 
Tbe  undisputed  facta,  I  think,  establish  a 
prima  fade  case  of  negligence  against  tbe 
defendant 

X^r  ttie  reasons  stated,  I  am  of  the  opinion 
that  the  Judgment  as  to  the  first  third,  and 
fourth  caoses  of  actlim  should  be  affirmed ; 
and  that  as  to  the  fifth  cause  of  action  It 


dioifld  be  reversed,  yrtth  dlreetlcMis  to  the 
lower  court  to  grant  a  new  trial  as  to  fliat 
cause  of  action,  and  that  plaintiff  slwnld 
r^ver  his  taxable  coats  on  this  appeaL 

STRAUP.  O.  J.  I  concur  In  tbe  opinion  oC 
Mr.  JnstU»  McGABTT. 


VAN  DYKE  V.  OGDEN  SAVINGS  BANK. 
(No.  2»24.) 

(Supreme  Court  of  Utah.    Sept  11,  1916. 
Bebearing  Denied  Nov.  23,  1816.) 

1.  Nbw  Tbial  «=9l04(S)— Newlt  Disoovebed 
EviDBzroB— OumruTTvs  Eviiolhob. 

New  trial  may  be  granted  for  newly  discov- 
ered cumulative  evidence  wtiich  renders  clear 
and  positive  that  which  was  t)efore  ind^nite 
and  uncertain. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
C!ent.  Dig.  fi  220;  Dec.  Dig.  «s>104(3).] 

2.  New  Tbxal  «=9104<3>-Nbwi,t  DisoovEBEn 

EVIDBNOB— CtTMtJULTIVE  EVIDBNOB. 

Photographic  enlargements  of  alleged  forged 
checks,  which  clearly  reveal  differesces  not  dis- 
cernible from  tbe  originals,  thon^  cumulative, 
are  demonstrative  and  diSereot  from  expert 
opinion  as  to  identity  of  ligaatures,  so  that  new 
trial  may  be  granted  on  the  ground  of  soch  evi- 
dence. 

[Ed.  Note.--For  other  cases,  see  New  Trial, 
Cent  Dig.  g  220;  Dec  Dig.  «S=s>104(8).] 

3.  Banks  and  Banejno  «=»138— Dvties  or 
Bank— Return  of  Paid  Checks. 

It  is  the  common-law  dut^  of  the  bank  to 
return  to  the  depositor  his  paid  diecbs,  as  evi- 
dence of  payment  of  debt  to  tbe  named  payees. 

[Ed.  Note.— For  otiier  cases,  see  Banlu  and 
Banking,  Oent  Dig.  U  898-405;  Dw.  Dig. 
138.] 

4.  Banes  and  Bankxito  <s»1{[0— Donas  or 
Bank— KErtmn  or  Paid  Checks. 

Such  rule  does  not  apply  if  the  checks  repre- 
sent an  overdraft 

[Ed.  Note^For  other  cases,  see  Banks  and 
Banking,  Oent  Dig.  H  455-164^;  Dig. 
"S^IBO.] 

5.  New  Tbial  «=>102(6)-^bwlt  Duoqvbebd 
Evidence— DiUQENCL 

Since  a  depositor  has  an  absolute  light  ta 
his  paid  checks  unless  they  represent  an  ovei^ 
draft,  a  depositor,  seeking  recovery  of  deposits 
on  the  ground  that  checks  charged  against  her 
were  forged,  is  not  lacking  in  diligence,  after  de- 
mand for  the  checks,  and  refusal  of  possessioa 
or  inspection.  In  failing  to  secure  ooort  order  for 
production, 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ,8  212;  Dec.  Dig.  ■^102(6).] 

6.  Nbw  Tbiai,  «=>102<8)— Newlt  DiscovEBGn 

DvidBNCE— DlLIOENCB. 
While  counsel  cannot  be  required  to  furnish 
evidence  to  the  adversary,  yet  a  court  cannot  up- 
hold counsel  in  withholding  material  evidence 
from  the  court  or  from  the  adverse  party,  and  if 
counsel  have  withheld  relevant  and  material  evi- 
dence, or  denied  him  access  to  such  evidence  be- 
fore trial,  they  are  not  to  be  heard  to  say  that 
in  addition  to  making  timely  demand,  he  should 
also  have  applied  to  the  court  for  an  order  com- 
pelling production. 

[Ed.  Note.— For  other  eases,  see  New  THaL 
Dec  Dig.  «=»102(8).] 
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EviDsncr— DiuaKTOX. 
Where  defeadaot  bank  refused  posseaeioD  or 
inspection  of  paid  checks  to  depositor,  who  alleg- 
ed thej  were  forged,  and  the  coart  then  ordered 
inspectioii  only  In  the  prewnoe  of  the  court  ite- 
nosrapher,  failore  to  more  tor  conttnuance  to  se- 
cure such  evidenca  did  not  ebow  acquieacemce  or 
lack  of  diligence,  since  continuance  vould  have 
been  useless. 

[Bd.  Note.— For  other  eases,  see  New  OMal, 
DecL  Diff.  «s»102(9.1 

8.  mnr  Tbiai,  ^»102(B>—Nbw£t  DxacovusD 

■  EVISnvCI— DXUQBNOK. 

The  mere  fact  that  demand  for  paid  checks 
hj  depositor  suing  to  recover  deposits  on  the 
ground  that  the  checks  were  forged  waa  oral  does 
not  render  it  of  no  avail,  the  depositor  being 
cntitled  to  the  cbecki^  so  Oiat  no  demand  was  le- 
gaUj  pecessary.  especially  in  view  of  the  fact 
that  the  oral  demand  apprised  the  bank  of  its 
purpose. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  8  212;  Dec  Dig.  4s»102(6).] 

9.  Affbai,  and  Ebbob  ^9981— DnoBBXioir  or 
Conar— Rbvibw. 

The  rule  that  gmiti^  new  trial  for  newly 
discorered  comnlaaTe  evidence  la  left  wholly  to 
discretion  of  trial  court  is  not  without  excep- 
tion; an  abuse  of  dlseretl<m  beliif  - subject  to 
review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  3876;  Dec.  Dig.  «=»d81J 

Ai4>eal  from  District  Court,  Weber  Coun- 
ty; J.  A.  Bowell,  Judge. 

ActloD  by  Louise  Van  Dyke  (n^  Louise 
Turner)  against  the  Ogden  Savings  Bank. 
JndgDient  for  defendant,  and  order  denying 
new  trial,  and  platutifl  appeals.  EeToraecl 
and  remanded,  with  directions. 

V.  Gideon,  J.  N.  Kimball,  and  Wade  M. 
Jobnaon,  all  of  Ogden,  for  an>dUuit.  Boyd, 
De  Vine  &  Ecclefl,  of  Ogden,  for  respondent 

FRIGK,  J.  Ttae  plaintiff  alleged  In  her 
complaint  ttiat  tbe  defendant  waa  "engaged 
in  tbe  business  of  a  aaTings  bank  at  Ogden, 
Dtab**;  that  plaintiff  formeriy  was  the  wife 
of  one  J.  J,  Turner  and  that  she  then  "bore 
the  name  of  Louise  Turner";  tiat  on  Deonn- 
ber  2^  1908,  In  the  name  of  Louise  Turner, 
sbe  deposited  with  tbe  defendant  bonk  tbe 
sum  of  (4,400,  upon  which  sum  the  defendant 
agreed  to  pay  Interest  at  tbe  rate  of  4  per 
cent  per  annom,  compounded  semiannually; 
tbat  on  tbe  13tb,  and  again  on  tbe  25tb  of 
October.  1013,  she  demanded  said  sum  with 
the  aocmed  interest  thereon  from  tbe  de- 
fendant, and  that  It  then  refused,  and  stUl 
refuses,  to  pay  the  same;  that  the  amount 
deposited  as  aforesaid,  with  the  aocrued  in- 
terest thereon,  aggr^ted  tbe  sum  of  (5,- 
B81.88,  for  Which  she  prayed  Judgment  The 
defendant  answered  the  complaint,  and  denied 
"that  tbe  plalnttfl  deposited  In  tbe  name  of 
Louise  Turner  In  said  defendant  bank  tbe 
sum  oi  14,400  as  alleged,  but  admits  tbat  cer- 
tain uKoieys  were,  on  said  day,  deposited  to 
the  credit  of  said  ^aluUff  under  said  name." 
Defendant  also  admits  that  It  agreed  to  pay 
interest  as  alleged  on  said  deposit.  Tbe 


defendant  further  admitted  a  demand  and 
refuaal  to  pay  and  as  an  affirmatlTe  defense 
averred  that  all  the  moneys  that  were  de- 
posited aa  aforesaid  "have  been  fully  with- 
drawn by  or  upon  tbe  order  of,  and  paid  to, 
or  upon  tbe  order  of,  plaintiff."  Tbe  defend- 
ant further  denied  all  indebtedness.  A  trial 
to  a  Jury  resulted  in  a  verdict  for  the  de- 
fendant Tbe  court  entered  Judgment  upon, 
tbe  rerdict,  denied  plaintiff's  motion  for  a 
new  trial,  and  she  appeals. 

We  have  set  fortb  the  substance  of  the 
pleadings  to  show  both  the  nature  of  the  ac- 
tion and  the  character  of  the  defense.  The 
plaintiff  thus  alleged  that  she  bad  deposited 
a  certain  sum  of  money  with  the  defendant 
banl^  which  it  refused  to  pay  to  her.  The 
defendant,  while  not  admitting  that  plaintiff 
had  deposited  the  amount  alleged,  and  while 
not  admitting  any  speciflc  amount,  neverthe- 
less admitted  tbat  "certain  moneys"  had  been 
d^Kffitted  for  the  credit  of  the  plaintiff.  De- 
fendant, however,  averred  that  all  the  money 
that  was  deposited  had,  "upon  the  order  of 
plaintiff,"  been  withdrawn  from  the  bank. 
The  issues  were  thus  quite  narrow. 

At  the  trial  practically  tbe  whole  question 
hinged  upon  tbe  genuineness  of  plaintUTs  sig- 
natures to  tbe  checks  t^at  weret  drawn 
against  tbe  dqioslt,  and  the  authority  of  her 
husband  to  withdraw  her  money  from  tbe 
bank.  It  was  made  to  appear  that  a  large 
portion  of  tbe  money  tbat  was  deposited  by 
the  plaintiff  had  been  withdrawn  upon  checks 
purporting  to  have  been  drawn  and  signed  by 
plaintiff.  Tbe  plaintiff,  however,  contended 
at  tbe  trial,  and  here  insists,  tbat  all  the 
checks,  with  the  exception  of  one  or  two 
small  ones,  were  drawn  by  J.  J.  Turner; 
that  he  signed  her  name  thereto  without 
ber  knowledge  or  consent,  and  she  insisted  at 
the  trial,  and  now  insists,  that  ber  signatures 
to  tbe  checks  were  forged.  A  part  of  the 
deposited  money  was  paid  to  J.  J.  Turner 
upon  drafts  drawn  by  blm,  wUch  drafts, 
plaintiff  Insists,  he  not  only  hiid  no  authority 
to  make,  but  that  they  were  drawn  and  paid 
without  ber  knowledge  or  consent  The  real 
contest,  therefore,  arose  over  tbe  genuineness 
of  tbe  signatures  to  the  checks  In  question. 
Tbe  plaintiff  denied  signing  the  checks,  de- 
nied the  authority  of  her  husband  to  sign 
her  name  thereto,  and  she  also  denied  all 
knowledge  respecting  tbe  making  and  pay- 
ing of  tbe  cbetHcs  and  drafts  aforesaid.  For 
the  reasons  hereinafter  appearing  it  is  not 
necessary  to  set  forth  the  evidence  of  the  sev- 
eral witnesses,  except  to  state  tbat  the  plain- 
tiff, in  addition  to  ber  own  atatements,  also 
produced  evidence  of  experts  in  handwrit- 
ing; and  other  evidence,  tending  to  diow  that 
tbe  signatnres  to  the  checks  were  forgeries. 
Upon  the  other  band  the  defendant  produced 
pbilntlfCa  former  husband,  J.  J.  Turner,  who 
testified  tbat  sbe  did  sign  tbe  checks  In  ques- 
tion.   The  defendant  also  produced  several 
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experts  In  handwriting  wlio  teatlfied  that  in 
their  opinions  the  disputed  signatures  were 
in  the  handwriting  of  the  plaintiff.  If  it 
were  not  for  the  matters  now  to  be  stated  the 
judgment  wonid  have  to  he  affirmed. 

As  before  stated,  however,  the  principal 
question  for  determination  at  the  trial  was 
whether  the  signatures  to  the  checks  were 
genuine  or  were  forgeries.  Botb  sides  hav- 
ing presented  their  evidence  upon  that  ques- 
tion, the  court  submitted  the  case  to  the  jury 
upon  instructions  as  to  the  law,  of  which 
no  complaint  Is  made.  The  plalntlfF,  however, 
vigorously  contends  that  the  court  failed  to 
exercise,  or  had  abused,  its  discretion  in  re- 
fusing to  grant  her  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  Cpon 
the  other  hand,  the  defendant  Insists  that 
the  court's  rulings  were  right  for  the  reasons: 
(1)  That  the  alleged  newly  discovered  evi- 
dence was  merely  cumulative;  and  (2)  that 
plaintiff  did  not  exercise  due,  or  any,  dili- 
gence to  obtain  and  produce  said  alleged  new- 
ly discovered  evidence  at  the  trial. 

Tbb  nature  or  character  of  the  alleged 
newly  discovered  evidence,  and  the  undisput- 
ed facts,  as  they  are  made  to  appear  by  the 
affidavits  filed  In  support  of  the  motion  for  a 
new  trial,  relating  to  plaintiff's  conduct  and 
the  efforts  that  were  made  to  produce  said 
evidence,  are  as  follows;  Plaintiff's  counsel, 
Mr.  Kimball,  deposed  that  not  less  than  60 
days  before  the  case  was  called  for  trial  he 
spoke  to  one  of  defendant's  counsel,  and 
demanded  that  the  checks,  or  orders,  relied 
on  in  the  action  by  the  defendant  be  produced 
for  inspection;  that  defendant's  counsel,  at 
that  time,  neither  granted  nor  denied  the 
request,  but  did  ask  for  time  to  consult  with 
his  partner  and  associate  counsel;  that  about 
two  weeks  before  the  trial  defendant's  said 
counsel  refused  to  produce  said  checks,  and 
refused  plaintiff's  counsel  inspection  thereof; 
that  one  Douglas  Swan,  an  expert  In  hand- 
writlDg,  was  requested  by  plaintiff  and  her 
counsel  to  procure  Inspection  of  said  checks 
for  the  purpose  of  making  comparisons  of  the 
signatures  therecm  widi  plaintUTs  genuine 
siguBtures  and  to  better  qualify  himself  to 
testis  as  an  expert  »t  the  trial  of  said  case; 
that  said  Swan,  prior  to  the  trial  of  said 
case,  also  demanded  inspectton  of  said  checks 
from  defendant's  counsel  for  the  purpose 
aforesaid,  but  was  refused  Inspection,  and 
was  by  said  counsel  informed  that  he  could 
not  obtain  such  Inspection  ;from  the  defend- 
ant. The  plaluUff  also  deposed  In  her  affi- 
davit In  support  of  her  motion  for  a  new 
trial  that  she  had  requested  her  aald  counsel, 
Mr.  Kimball,  and  the  witness,  Mr.  Swan,  to 
procure  said  checks  for  Inspection  for  the 
purpose  aforesaid.  It  Is  also  made  to  appear 
from  the  affidavits  filed  In  support  of  the 
motion  for  a  new  trial  that,  in  order  to  make 
a  proper  comparison  of  the  signatures  to  the 
said  checks  with  the  genuine  signatures  of 
the  plalutUE,  and  to  detnonstrate  the  dUEer- 


■  ence  between  tba  genuine  and  flie  allied 
forged  signatures  to  the  che^s,  it  was  neces- 
Isary  to  make  photographic  enlargements  of 
said  signatures;  Hut  said  Swan  demanded 
said  checks  for  the  purpose  of  making  such 
photographic  enlargements  and  that  he  in- 
tended to  and  would  have  made  such  photo- 
graphs before  the  trial,  had  his  request  been 
granted.  It  Is  also  made  to  appear  that 
wHen  the  case  was  on  trial  and  defendant's 
counsel  had  produced  the  checks  and  papers 
relied  on  by  the  defendant  to  establish  its 
defense  In  court,  plalntlfTs  counsel  again,  in 
open  court,  demanded  possession  and  inspec- 
tl<m  of  said  checks  and  papers;  that  defend- 
ant's counsel  objected  to  plaintUTs  connsel 
being  given  possession  of  said  checks  and 
papers,  but  suggested  that  they  should  tiave 
the  right  of  Inspection  only  In  presence  of 
the  court  stenographer  and  while  the  checks 
were  in  h&t  possession  and  under  her  control; 
that  that  was  the  first  and  only  Inspectioo 
plaintiff,  or  plaintiff's  counsel,  obtained  of 
aald  checks  and  papers.  It  further  appears 
from  the  record  Uiat  after  the  Jury  had  ra- 
tumed  a  verdict,  and  within  the  time  plain- 
tiff was  required  to  file  her  motion  for  a  new 
trial,  the  prosecuting  attorney,  in  the  name 
of  the  state  of  Utah,  obtained  inspection  and 
possession  of  said  checks  for  the  purpose  of 
making  enlarged  photographs  of  the  signa- 
tures thereto;  that  said  prosecuting  attorney, 
on  behalf  of  the  state  of  Utah,  did  procure 
an  expert  In  handwriting  and  slgnatnres,  and 
one  skilled  In  making  photographic  enlarge- 
ments of  signatures,  to  make  i^otographio 
enlargemeots  of  the  signatures  and  writings 
relied  on  by  the  defendant  In  this  action; 
that  said  enlarged  signatures,  properly  au- 
thenticated, were  made  a  Rut  of  staiatUTs 
motion  for  a  new  trial  in  connection  with 
the  affldavtt  ot  said  expert,  and  such  en- 
lartementit  82  In  number,  are  made  a  part 
of  the  record  on  appeal  to  this  court  Both 
the  expert  aforesaid  and  said  Swan  also  de- 
posed in  thdlr  respectlre  affidavits  that  the 
signatures  r^ed  on  by  th«  defendant,  in 
th^  opinions,  are  forgcoles ;  Iflut  tbe  pboto- 
sraphlc  atlarganents  deat^  shew,  and  in 
tbelF  Judgments  vUl  demonstrate,  the  pecul- 
iarities and  diaracterlstlca  of  plaintiff's  handp 
writing  and  also  that  of  taw  husband,  and 
will  demonstrate  the  dlffSreDCe  betwem  the 
two  handwritings;  that  said  difference  can 
only  be  Shown  and  demonstrated  to  the  minds 
of  ordinary  Jurors,  who  are  laymen,  by  the 
photographic  enlargements  of  said  signatures. 

While  the  facts  in  the  several  affidavits  in 
support  of  the  motion  for  a  new  trial  are 
stated  with  much  greater  particularity  and 
detail,  and  while  there  are  certain  affidavits 
filed  by  some  of  the  Jurors,  showing  that 
they  deliberated  at  least  24  lionrs,  and  which 
show  some  facts  in  Impeachment  of  their  rer- 
dict,  which  later  cannot  be  considered  here, 
and  while  there  were  one  or  two  counter- 
affidavits  filed  cm  bebaU  of  tbe  deCwdant, 
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yet.  In  oar  fndgmeDt,  Uie  foregoing  state- 
aent  tiMs  reflects  the  cootrolUng  facts  that 
were  adduced  both  In  behalf  of  and  against 
the  motion  f6r  a  new  trtaL 

The  gromid  or  groonds  upon  wUch  the  dis- 
trkA  oonrt  baaed  its  ruling  in  doiylng  the 
motion  does  not  appear.  Defendant's  connsel, 
however,  defend  the  ruling  npon  the  gronnds 
that  the  alleged  newly  dlaoovered  evidence 
Is  comalatlTe  merely,  and  that  plaintlfTs 
connsel  have  failed  to  show  that  they  ex- 
erdsed  dne  or  any  diligence  to  procure  said 
ertdence  at  the  triaL  PlaintUCa  eonos^  at 
toast  tacitly,  concede  that  the  alleged  newly 
dIacoTered  avldence  Is,  In  one  senae,  merely 
cumolatif^  lliey,  however,  Imdst  that  it  is 
of  aadi  a  damonstrattve  diaracter  that  a 
mere  examination  or  Inspection  thereof  pro- 
duces  a  very  stiong  comictton  in  the  minds 
ot  the  ej3>ert  and  layman  alike,  and  especial- 
ly In  tba  mind  of  a  layman,  that  a  dlfEerent 
renlt  In  all  probaMlity  wiU  be  reached  in 
case  a  jnxr  of  laymoi  are  peamitted  to  con- 
sider and  paaa  iip<»i  said  evidence.  Tbey 
farther  ecotond  that  in  the  modem  decfadons 
a  more  Ubaral  role  baa  basn  adopted  In 
gianting  new  trials  upon  the  ground  of  cnmn- 
latlve  evidence  of  a  particular  t^rpe  or  charac- 
ter, in  case  there  is  no  lack  of  diligence  <m 
the  part  of  the  party  prodocing  aneh  evi- 
dence, than  In  the  older  cases. 

[1]  It  la  qoUe  tma  that  nnder  irlwt  may  be 
termed  "the  old.  rule"  new  trials  were  very 
rarely,  it  at  aU,  gnntad  vpon  the  gnrnnd  of 
ueiwljr  dlscvreied  comvlatlTe  erldenoek  al- 
thoos^  it  waa  shown  that  the  same  could  not 
hare  been  dlaoovcied  or  prodnced  at  Uie  tiJal 
with  any  degree  of  dIUgenea.  Smnetlmes, 
bowew,  and  under  oedal  oondttlona,  a  now 
trial  was  granted,  although  the  evidence  waa 
cumulative  merely.  The  old  rule  In  that 
regard  la  perhaps  as  well  stated  as  tt  la  any- 
where In  3  OAdiam  and  Waterman  on  New 
Trials.  1064.  in  the  following  words: 

"Tht  role  that  newly  discovflied  evidence  must 
not  be  cumulative,  tboogh  well  settled,  has  ao 
occasional  exception.  Where,  by  admittiiig  it, 
what  waa  before  mysterious  and  doubtfal  be- 
comes plain  and  certain,  to  that,  if  received,  the 
moet  oMoue  juttlee,' and,  if  rs/Mtsd,  the  mo$t 
palfaile  miamoe,  wiU  te  dona,  courts  do  not 
hesitate  to  adt^t  the  former  alternative^"  (Ital* 
Ica  ours.) 

See,  also.  Wall  v.  Tralnor,  16  Nev.  ISI, 
where  the  foregoing  laugoage  Is  quoted.  As 
we  shall  see  from  the  quotations  which  fol- 
low many  of  the  courts  have  adopted  a  some- 
what l^a  stringent  role.  In  8  Bna  Ev.  944, 
it  is  said: 

"In  a  few  eases  It  has  been  distinctly  ao- 
noanoed  diat  a  new  trial  will  never  be  granted 
for  Mwly  dlsoovsred  cumulative  evldeaoe^  But 
if  such  was  ever  the  general  rule  (the  facts  of 
rery  few  cases  requlnng  the  at)plicati6n  of  so 
strident  a  rule),  it  may  be  said  that  the  general 
trend  of  modem  authority  is  favorable  to  the 
giaating  of  new  trials  where  the  newly  discoTcr- 
«d  cumulative  evidence  is  of  a  controllinx  or  de- 
cisive duuracter,  or  even  wheta  it  is  such  as  to 
foder  a  ohante  la  the  leault  fairly  probable.'* 


In  Waller  v.  Graves,  20  Oonn.  SIO,  Mr. 
CMef  Justice  Ghnndi  states  the  exception  to 
the  general  rule  that  a  new  trial  will  not  be 
granted  upon  cumulative  evidence  thus: 

"So,  if  the  evidence  now  claimed  to  be  newly 
discovered,  Is  merely  cumulative  evidence,  we 
cannot  grant  a  new  trial,  imIm«  the  effeot  of  it 
will  be  to  render  etesr  md  powiUve  that  toMch 
toot  before  equioeaal  ami  unoertaia.**  CItalics 
ours.) 

In  2Q  Oyc  810,  917,  after  stating  Ow  old 
rule  that  new  trials  were  seldom,  if  ever, 
granted  on  cnmnlative  evidence,  it  Is  said: 

"A  new  trial  may  now  be  allowed,  in  some 
jurisdictions,  for  newly  discovered  cumulative 
evidence  whidb,  talmn  in  oonnactitm  with  the  evi- 
dence adduced  at  the  trial.  Is  sufficient  to  render 
a  different  verdict  necessary,  or  hkUy  probable, 
or  probable,  as  the  general  rule  for  newly  dis- 
covered evidence  may  be  in  the  particular  juris- 
diction, or  which  will  render  clear  what  waa 
doubtful  at  the  trial ;  the  .character  of  the  evi- 
dence affecting  Its  weight  only." 

The  rule  Just  stated  Is  the  one  adopted  In 
Oberlander  v.  Fixen  &  Co.,  129  CaL  690,  62 
Pac.  254,  and  lu  Keeler  v.  Jacobs,  &T  Wis. 
551,  58  N.  W.  U07,  and  casrai  cited  in  the  two 
cases  just  referred  to. 

[2]  The  photographic  enlargements  of  the 
signatures  to  the  checks,  as  before  stated, 
are  before  us.  While  It  would  perhaps  not 
be  proper  for  us  to  state  the  Impression  those 
enlargements  has  made  upon  our  minds,  yet 
It  la  proper  for  us  ta  state  that  It  requires 
no  argument  to  convince  a  disinterested  mind 
that  the  enlarged  signatures  make  much 
clearer  the  characteristics  and  peculiarities 
of  the  signatures  that  are  In  dispute,  and 
therefore  make  clear  that  which,  without 
them,  was  obscure  and  extremely  doubtful. 
Moreover,  the  alleged  newly  discovered  evi- 
dence Is  of  the  character  which,  in  one  sense, 
Is  direct,  and  is  certainly  more  positive  than 
would  be  the  opinions  of  experts  because  it 
Is  naturally  and  esseutlally  what  may  be 
termed  "demonstrative  evidence."  If  it  be 
conceded,  however,  that  the  alleged  newly 
discovered  evidence,  for  the  reasons  stated, 
may  be  received  and  considered,  notwith- 
standing its  character,  yet  the  question  of 
whether  plaintiff  and  her  counsel  exercised 
dne  and  reasonable  diligence  in  tlie  premises 
still  remains  to  be  answered. 

If  It  were  not  for  the  conceded  conduct  of 
the  defendant  and  Its  counsel  in  refusing 
plaintiff,  her  counsel  and  witness  possession 
and  inspection  of  the  checks  in  question,  It 
would  be  clearly  our  dnty  to  approve  the  rul- 
ing and  judgment  of  tiie  court  below.  When 
we  come  to  consider  the  conduct  of  the  de- 
fendant and  Its  counsel  In  the  premlaea.  how- 
ever, plaintiff's  cue  aasnmei  a  dlffereirt 
aspect 

[S]  For  obvious  reasons  we  need  not  dwell 
upon  the  duties  of  a  banker  to.hls  depositor. 
We  shall,  however,  for  a  moment  pause  to 
inquire  into  the  actual  condition  ot  things  as 
they  are  made  to  appear  trara  the  record. 
Tbe  record  tbowa  that  on  Deoonber  2^  1908, 
there  was  deposited  nader  plaintUTs  former 
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name  of  Loalae  Tomer  In  the  defenOant  bank 
tbe  sum  of  $4,206^:  on  May  1.  1909,  the 
addltifmal  som  of  $101^  and  on  June  lat, 
following,  Uie  fortber  mm  of  1120;  making  In 
tbe  aggregate  a  deposit  of  |M29^  Tbe 
flrat  witbdraval  of  9100  waa  made  on  June 
IS,  1900.  During  that  and  tbe  followtag  ye&r, 
and  the  year  1911,  wltbdrawala  were  made  In 
Tarlons  amounta  and  at  differ^  dates,  and 
on  Deconber  0,  1911,  tbe  final  tolance, 
amounting  to  97^,  waa  withdrawn  from  the 
bank.  All  the  amoonta  withdrawn,  with  the 
exception  of  one  or  two  Bmall  amoonta  wbldi 
were  drawn  by  plaintiff  herself,  were  with- 
drawn by  J.  J.  Tnmer,  eltber  upon  dbecks  to 
which  It  Is  claimed  plalntUTa  name  was 
signed  by  her,  or  by  drafts  drawn  by  him. 
PlalntUTs  deposits  were  therefore  withdrawn 
within  a  period  of  about  2%  years,  and  dur- 
ing all  of  the  time,  and  for  a  long  Ume  there- 
after, she  had  no  knowledge  of  that  fact,  but 
supposed  her  money  was  safely  In  the  defend- 
ant bank,  drawing  Interest.  Neither  did  she, 
during  all  that  time,  at  least  not  personally, 
receive  any  statement  of  her  account,  nor 
were  any  of  her  paid  and  canceled  diecks 
returned  to  her  by  the  bank.  Indeed,  when 
she,  through  her  counsel,  finally  demanded 
possession  of  what  the  bank  claims  were  her 
personal  orders  or  checks  upon  tbe  bank,  they 
were  refused,  not  only  possession,  but  were 
also  refused  Inspectlotf  thereof,  and  all  this 
In  the  very  teeth  of  her  right  to  have  pos- 
Beaslon  of  and  control  over  her  own  paid 
checka  as  evidence  showing  to  whom  she 
had  paid  money  and  for  what  purpose  she  had 
paid  it.  In  speaking  of  tlie  custom  that  is 
practically  universal  resi>ectlDg  the  deposi- 
tor's right  to  the  possession  of  his  paid  cbeclcs 
as  between  himself  and  the  banlt,  the  author, 
In  2  Morse  on  Banks  and  Banklnt^  |  460, 
says: 

"But  further  than  this,  there  Is  ground  for 
holding  that  it  is  alao  a  duty  of  the  bank  at  com- 
mon law  to  return  his  paid  checks  to  the  de- 
positor. He  is  coDsidered  to  have  tba  better 
right  to  them,  for  they  are  regarded  as  hts  evl- 
dence  of  payment  of  his  debt  to  the  payee  named 
in  them.  The  bank  is  said  to  hold  them  only  as 
his  agent" 

[4]  The  forcing  nile,  of  course,  has  no 
api^catloQ  In  case  the  chedc  represents  an 
overdraft.  In  such  event  the  bank,  as  a 
matter  of  course,  has  a  rl^t  to  retain  the 
check  as  evidence  of  tbe  drawer's  order  to 
pay,  and  that  It  baa  paid,  the  amount  subject 
to  his  order.  There  may  be  other  drcum- 
stancea  under  whl«h  the  bank,  for  a  time  at 
least,  may  have  the  right  to  retain  the  de- 
positor's checks  as  evidence,  but  no  bank  can 
successfully  dispute  the  depositor's  right  to 
the  possession  of  bis  paid  checks,  much  less 
his  right  to  inspection.  Of  conrse  the  bank 
may  obtain  tbe  checks  from  the  depoidtor  as 
evidence  In  the  ordinary  way  If  thay  are 
material  in  any  controversy  between  ft  and  a 
depositor  or  otlierwlse.  In  this  case,  how- 
ever, both  the  hank  and  Its  coanael  not  only 


invaded,  but  wholly  diareganled,  the  legal 
rights  of  both  plaintiff  and  her  counsel  with- 
out any  legal  excuse  or  Jnstlflcatioa  what- 
ever. We  do  not  mean  to  be  understood  (In- 
deed, we  mink  tbe  contrary  la  the  fact)  th^ 
^ther  tile  offlons  of  tba  bank  or  Its  counsel 
Intended  any  wnmg.  Oonstmctlv^,  how- 
ever, their  acts  and  conduct  had  precisely  the 
same  efPfect  upon  plaintiff's  case  and  her 
rights  as  though  counsel  had  ent«talned  had 
motives. 

[I,  II  It  is,  however,  contended  that  the 
plaintiff  had  an  adequate  remedy  by  going  in- 
to court  and  obtaining  an  order  to  obtain 
possession  and  inspection  of  tiie  diecks  for 
the  purposes  aU^fed  by  her  and  her  counsel, 
and  hence  it  Is  contended  that  neither  counsel 
nor  plalnQfl  had  exercised  due  or  reasonable 
dUlgoice  in  the  premises.  'Fbe  foregoing  con- 
tention and  the  character  of  the  alleged  new- 
ly discovered  evidence  present  the  only  real 
difficulty  In  this  case.  After  much  reflec- 
tion, and  with  considerable  hesitation,  If 
not  with  Teluctance,  we  have  been  forced 
to  the  con<dusion,  which,  however,  has  be- 
come firmly  fixed,  that  the  present  case  Is 
an  exceptUm  to  the  general  rule.  If  In  order 
to  obtain  possession  of  the  cbecks  It  had  re- 
quired legal  action  of  any  kind,  we  would 
say  that  plalntUTs  counsel  were  derelict  In 
not  taking  that  action.  Where,  however, 
as  here,  defenchmt'e  counsel  had  no  rl^t 
whatever  to  deny  either  poesesslon  or  in- 
spection of  the  checks,  and  where,  as  here, 
it  was  tiie  defendant's  duty  to  return  plain- 
tifTs  die^  to  her,  they,  by  reason  of  their 
conduct,  obtained  an  undue  advantage  for 
their  client  over  plaintiff.  For  the  reasons 
stated  it  does  not  lie  In  the  mouth  of  either 
the  defendant  or  its  counsel  to  say  to  plain- 
tUE: 

"You  were  not  diligent.  Yon  should  have  gone 
into  court  and  coerced  us  to  grant  yon  possssriion 
and  Inspection  of  your  checks." 

To  hold  that  counsel  may  successfully  take 
and  defend  such  a  position  upon  an  applica- 
tion of  this  kind  Is  tantamount  to  placing 
a  premium  upon  efforts  to  withhold  evidence 
from  the  adversary  to  which  he  Is  clearly  en- 
titled. While  counsel  In  no  case  and  under 
no  circumstances  can  be  required  to  point 
out  or  to  furnish  evidence  to  the  adversary, 
yet  in  no  event  and  under  no  circumstances 
can  a  court  uphold  counsel  in  any  act  which 
is  calculated  to  bring  the  administration  of 
Justice  Into  reproach,  or  which  tends  to  con- 
ceal or  withhold  proper  and  material  evi- 
dence from  the  court  or  from  the  adverse 
party,  and  in  case  counsel  have  benefited 
their  dient  by  tbelr  conduct  in  withholding 
tram  the  opposite  party  relevant  and  ma- 
terial evldraice,  or  in  denying  him  access  to 
such  evidence  before  trial,  they  are  not  to 
be  heard  to  say  to  him,  in  case  niter  the 
trial  he  discovers  that  in  refusing  him  pos- 
session or  inspection  he  has  been  greatly 
prejudiced,  while  his  adversary  has  been 
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Iwnellted,  tliat  lo  addlilcMi  to  making  tlinelr 
dnmand  he  ahovld  also  have  broo^t  an  ao 
tSon  In  court  Under  sneh  drcumstanoes 
no  Injury  can  ocHne,  nor  can  any  legal  prej- 
udice result,  from  requiring  tbe  offending 
party  to  subntlt  to  a  full  and  fair  trial  et 
tbe  case.  Moreover,  to  sustain  counsel's  ooo- 
tentlon  would  resolt  in  maUng  tbe  trial  of 
cases  a  mere  game  of  strategy. 

[7]  Defendant's  conns^  however,  also  urge 
tbat,  whCT  tbe  district  court  ruled  that  plain- 
tiff's counsel  should  not  hare  possession  of 
tbe  diecks  and  dionld  Inspect  lliem  only  in 
the  presence  of  tbe  stenographer,  they  ac- 
quiesced in  the  ruling.  What  else  could 
they  have  done?  They  obtained  a  ruling 
which,  no  doubt,  reflected  the  court's  best 
Judgmoit,  and  thaf  was  all  they  were  entitled 
to.  It  is,  bowerer,  said  that  plaintiff's  coun- 
sel should  then  have  applied  for  a  continu- 
ance of  tbe  case.  To  make  such  an  applica- 
tion, no  doubt,  ordinarily  Is  tbe  proper  course 
to  pursue.  Under  the  drcumstaoces  of  this 
case,  however,  and  especially  in  view  of  the 
court's  ruling  that  plalntUTs  counsel  should 
be  given  possession  of  the  checks  and  should 
have  tbe  right  ot  InsitectiOD  only  in  the  pres- 
ence of  the  court  stenographer,  such  an  a> 
plication  would  have  been  a  mere  waste  of 
time.  Without  possession  of  the  checto  a 
continuance  would  have  been  useless.  The 
law  does  not  require  useless  things.  All  tbat 
plaintiff's  counsel  waived  or  lost  In  not  ex- 
cepting to  tbe  court's  ruling  or  in  falling  to 
apply  for  a  continuance  at  the  time  was  the 
Tight  to  review  the  court's  action  in  that 
regard.  .They  lost  nothing  else. 

[t]  Defendant's  counsel,  however,  also  con- 
tend that  the  demand  for  possesalon  and  in- 
spection of  tbe  checks  was  insufficient  be- 
cause not  in  writing,  and  that  It  Is  therefore 
of  no  avail.  We  have  already  seen  that  the 
defendant  should  bave  delivered  posscsBlon 
of  the  checks  to  the  plaintiff  as  a  matter  of 
duty;  hence  no  demand  was  legally  fieces- 
sary.  But  entirely  apart  from  that,  the  de- 
mand was  sufficient.  Defendant's  counsel 
were  dearly  apprised  of  what  tbe  demand 
was  for,  and  they  denied  It,  not  because  It 
was  not  In  writing,  but  for  other  reasons. 
In  view  of  tbat  fact,  even  though  they  had 
such  a  right  they  waived  it 

[I]  Filially,  it  Is  insisted  that  the  question 
of  granting  a  new  trial  upon  the  ground  of 
newly  discovered  evidence,  and  especially 
wber«  such  evidence  Is,  In  Its  nature,  cumula- 
tive, and  tbe  farther  question  of  whether  the 
party  applying  for  the  new  trial  has  ex- 
erdsed  due  and  reasonable  diligence  In  tbe 
premises,  are  qu^tlons  tbat  always  are, 
la^ly  if  not  entirely,  left  to  tbe  sound  dis- 
cretion of  tbe  trial  courts.  We  need  not  refer 
to  the  numerous  authorities  which  support 
those  propositions.  The  tule  that  those 
questions  must  be  left  to  tbe  sound  legal  dls- 
eretlon  of  the  trial  court,  and  that  appellate 


oonrta  can  grant  reU^  oidy  In  earn  wbare 
It  iB  made  to  anwar,  wltb  at  least  leaatm* 
able  clearness,  that  the  trial  court  has  abas- 
ed its  discretion,  or  has  refused  to  exocdse  It. 
has  pnuitlcaUy  become  universal,  'nils  court, 
in  common  wltb  many  other  courts,  has  fre- 
quently so  held,  and  we  have  no  desire  to, 
nor  do  we  by  anything  we  bave  said,  relax 
that  wholesome  rule.  Upon  the  contrary, 
we  thoroughly  approve  of  It  and  reaffirm  It 
Without  entering  Into  further  argument, 
however.  It  must  suttice  to  say  that  in  view  of 
the  peculiar  circumstances  of  this  case,  as 
befbre  stated,  we  feel  eoostralned  to  hold, 
and  do  hold,  that  it  must  be  considered  as 
an  exceptlm  to  the  general  rule.  It  is  quite 
clear  that  tbe  district  oonri  did  not  take  that 
view,  but  In  all  respects  treated  this  case 
as  falling  within  the  general  rules  which 
govern  tbe  granting  or  deoying  of  new  trials, 
and  hence  we  think  tbat  the  court  tailed  to 
pass  on,  or  to  exercise  Its  discretion  upon, 
the  actual  case  before  It,  which,  for  the  pur- 
poses of  this  case.  In  effect  amounted  to  what 
Is  ordinarily  termed,  "an  abuse  of  discretton" 
In  refusing  to  grant  a  new  trial. 

Tbe  Judgment  is  therefore  reversed,  and 
the  cause  Is  remanded  to  the  district  court  of 
Weber  county,  with  directions  to  grant  a 
new  trial.  Oosts  to  appellant 

STRAOP,  a  J.,  concurs. 

McOABTT,  J.  I  coDCtti  la  the  order  re- 
versing the  Judgment 


TESRICK  V.  DISTRICrr  COURT  IN  AND 
FOR  SAI/F  LAKE  GOUNTT.  (No.  2894.) 

(Boprems  Court  of  Utah.   July  25^  1916. 
Bebearhig  Denied  Nov.  23,  1918.) 

Nkw  TaxiX  «=>lS8~/ruu  ro^  Notick  or  Mo- 
tion. 

Comp.  Laws  1907,  S  8294,  requiring  one  in- 
tending to  move  for  new  trial  to  serve  and  fila 
notice  thereof  within  five  days  after  verdict 
does  not  apply  where  the  trial  court  aets  asida 
the  verdict  and  himself  makes  findings  and  en- 
ters Jadgment  thereon:  it  being  soffident  if 
the  notice  Is  served  and  filed  within  the  statu* 
tory  time  after  judgment  has  been  entered  on 
the  origiuul  verdict  in  obedienos  to  mandate  ai 
the  appellate  court  revendng  the  first  judg^ 
ment 

[Ed.  Note.— For  other  cases,  aee  New  IVisl, 
Cent.  Dig.  IS  280,  281;  Dec.  Dig.  «8=»  138.1 

Frick,  J.,  diasenting.  ' 

Prohibition  by  Carrie  A.  Terrick  against 
the  District  Court  in  and  for  Salt  Lake 
County,  State  of  Utah.  Writ  deqled,  and 
proceedings  dismissed. 

A.  T.  Sanford,  of  Salt  Lake  City,  for  plain* 
tiff.  Howat,  MacmUlan  *  Nebeker  and  Ste- 
phens &  Smith,  all  of  Salt  Lake  City,  tor  de- 
fendant 

STRAUP,  O.  J.  We  are  asked  by  prohibi- 
tion to  restrain  tbe  district  court  from  pro* 
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eeedln?  to  bctir  a  mtydon  tor  a  new  trial  In 
the  case  of  the  Houston  Heal  Estate  Invest- 
ment Conipany,  PlatntUT,  t.  Hectiler,  Defend- 
ant, and  Terrld:,  Intervener.  UpcHi  a  trial  to 
the  conrt  and  a  Jury  a  wdlct  was  rendered 
against  the  Ittvestment  company  and  In  tBT<»^ 
of  Terrlcfc  for  91.682.  The  case  to  the  ren- 
dition of  the  verdict  Was  treated  1^  the  par- 
ties as  triable  by  Jury.  Then  the  Investment 
company  <dalmed  the  ease  <ma  in  eontty,  ni^ 
ed  the  court  to  tegard  the  verdict  as  merely 
advisory,  and  pn^posed  and  requested  ftndtngs 
on  all  the  issnes.  The  court,  so  regarding 
the  v^lct,  refused  to  rec(«nlEe  it,  made 
findings  at  variance  with  it,  and  npm  the 
findings  rendered  imd  Mtered  Judgmmt  In 
favor  of  the  Investment  company.  From 
that  Judgment  Terrlek  appealed.  The  rul- 
ing of  the  court  BO  disi^rdlttg  the  verdict 
and  80  making  findings  was  the  only  point 
presented  by  Hie  appeal.  On  the  record 
nothing  further  could  have  been  reviewed. 
Welield  the  court  erred  In  sneh  partlonlar  and 
remanded  the  cause,  wtth  directions  to  oiter  a 
Judgmoit  on  the  verdict  llffi  Pac.  On 
remittitur  Judgmont-aecordlni^y  was  so  enter- 
ed. Within  five  days  thereafter  nie  Invest- 
m»tconticany  «erved  and  filed  a  noUoa  of  mo- 
don  tar  a  new  tiiaL  Terridc  moved  to  strike 
the  notice.  That  motion  was  overmled. 
This  proceeding  then  was  Inj^dtuted  by  Tei^ 
rick  to  restrain  the  court  from  further  pro- 
ceeding wtOi  the  motion  for  a  new  trial. 

The  contenUeiK  ts.  'Uiat  ihe  court  then  was 
without  Jurisdiction  to  -entertain  such  a  mo- 
tion, ^niis  Is  becaase  of  the  statute  (O.  U 
1807,  I  3291),  reauirlng  a"  party  Intending  to 
move  fcv  a  new  trial  to  s^e  and  file  a  no- 
tice there(tf  within  five  days-  after  verdict 
The  notice,  of  course,  was  long  after  the  ren- 
dition of  the  verdict.  Ordinarily  a  party  In- 
tending to  move  for  a  new  trial  is  required 
to  serve  and  file  a  notice  within  five  days 
after  verdict  But  that  Is  on  the  assumption 
of  an  operative  verdict  and  one  recognized 
as  such  and  acted  upon.  Here  the  court 
wholly  disregarded  the  verdict,  and  set  it 
asifle,  and  himself  mad^  findings.  There  was 
no  hmger  any  verdict  left  to  move  against 
Judgment  was  entered  on  the  findings,  not 
the  verdict  Those  were  in  favor  of  tho  in- 
vestment company^  It  was  content  with  that 
Vain  indeed  would  It  have  been  had  the  in- 
vestment company  moved  against  a  verdict 
already  annihilated  and  set  aside,  and  tffid 
asked  for  a  new  trial  of  tlw  cause  against 
findings  made  and  Judgment  entered  in  its 
favor.  Until  the  verdict  was  restored  the 
investment  company  had  no  grievance  and 
nothing  to  move  against  All  we  did  on  the 
appeal  was  to  restore  the  verdict  and  to  di- 
rect Judgment  to  be  entered  upon  it  The 
cause  thns  was  left  Just  where  It  would  have 
been  had  the  court  at  the  first  instance  done 
what  we,  on  the  ain>eal,  directed  to  be  done. 
To  deny  the  investment  company  thereaft^ 
to  move  against  the  verdict  and  to  apply  for 
a  new  trial  is  In  effect  to  deny  it  such  right 


altogether.  Hnde^  the  drcofhstances  ^we 
think  the  district  court  has  Jurlsdlctloft  to 
entertain  the  motion.  Severy  -t.  Ohicago,  IL 
I.  A  P.  Ry.  Co.,  e  OkL  110^  00  Pac;  lOZ; 
Kansas,  Ft  S.  ft  H.  It  Oo.  Berry,  55  Ifon. 
186,  4Xi  Pac.  288.  The  Bltnatlon  In  the  Kan^ 
sas  case  Is  very  similar  to  tiie  situation  here; 
niere  a  gen«ral  and  special  verdict  was  ren- 
dered in  favor  of  flie  platetlff  Berry  for 
$5,000.  Hie  trial  court  refused  «o  rec^ve  at 
rao^nlze  the  ver^cts,  but  permitted  th«D  to 
be  filed  <fi2  Kan.  762,  84  Pac.  80S,  88  Ala: 
1^  Rep.  871).  and  then,  «n  tte  dtfendan^s 
motion,  notwldistandlng  the  genaral  and  8pe> 
dal  verdicts  in  favor  of  the  plaintiff,  directed 
a  verdict  In  £avor  of  the  defOnOant  the  nUI* 
way  company,  upoo  whIcSi  Judgment  was  ren- 
dered and  entered.  Here  the  osut,  notwith- 
standing the  verdict  d^ermtBlngllie  whole  of 
the  issue  in  favor  of  Teralek,  teeated  It  mere- 
ly as  advisMT.  refused  to  rooogniae  it  or  act 
up<m  tt  made  *»wd<«g«f  at  variance  wtth  it 
and  entered  Judgmmt  up<m  them  In  favor  of 
the  Investment  company.  There,  as  here,  Qia 
appellate  court  directed  Jiklgmait  to  be  en- 
tered on  the  verdict  as  rendered.  Thwe,  ss 
here,  a  motion  for  a  new  trial  was  made  with- 
in the  ^tntory  i)^od,  not  after  the  r«idi- 
tlon  of  the  verdict  but  after  the  entry  of  tha 
Judgment  in  obedience  to  the  mandate  of  the 
appellate  court  There,  as  here,  the  claim 
was  made  that  the  motion  came  too  late,  and 
that  the  court  was  without  Jurisdiction  to 
entertain  it   Said  that  court: 

"The  defendant  having  m  verdict  in  iti  favor, 
and  a  judgment  thereon,  not  only  was  not  oilled 
on  to  nle  a  motion  for  a  new  trial,  but  that  there 
wag  absolutely  no  foundation  for  any  -Buch  mo- 
tion. It  is  fmtbcr  insisted  that  vitality  was 
first  given  to  the  verdict  by  the  order  and  judg- 
ment of  Uiis  court,  and  that  not  until  its  man- 
date was  presented  to  the  district  court  did  the 
verdict  of  the  jury  have  any  force  as  a  venKot; 
that  the  defendant  was  tben,  for  the  flnt  tinje, 
called  upon  to  clialleuge  ita  correctness  or  the 
proceedings  of  the  court  at  the  trial.  These 
views  impress  ns  aa  sound.  The  defendant  was 
under  no  obligation  to  reco^ise  a  verdict  as 
valid  which  the  court  refused  to  rec^ve  or  act 
upon.  This  court  held  that  the  district  court 
erred  In  refusing  to  receive  the  special  findiDga 
end  the  general  verdict  In  flivor  of  defendant 
fnlaintifD.  and  io  refuung  to  txeat  them  as  ver- 
dicts, and  directed  that  they  should  be  so  re- 
ceived and  treated.  We  think  the  defendant 
then  had  a  right  to  file  a  motion  cdr  a  new  trial 
within  the  statutory  .time  aftu  the  mandate  of 
this  court  was  presented;  that  it  was-then  the 
duty  of  the  court  to  pass  on  the  motion  for  a 
new  trial;  and  that,  on  such  motion  being  over- 
ruled, the  defeadant  had  a  right  to  make  a  caae, 
and  present  to  this  court  any  atrors  occurring 
at  the  trial.  If  this  were  not  so,  the  defendant 
would  be  utterly  without  remedy,  no  matter 
how  many  or  serious  the  errors  of  law  occurring 
at  the  trial  u^ht  have  beao." 

These  reasons  and  condnsions,  we  think, 
are  applicable  here.  Let  the  writ  th^fore 
be  denied,  and  the  proceedings  dismissed  at 
petitioner's  costs.  Sudi  Is  tlie  order. 

UcCARTT,  X,  ooncnrs. 

FRTGK,  jr.  (dlssentb)^.  I  am  unable  to 
assent  to  the  conclaslon^readled  by  Ota  Chief 
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jQstiea  I  eh&U  theroBore,  u  hriefly  a«  pos- 
Ale,  state  the  leaatMB  ttmt  have  liiut^led 
me  to  arriTe  at  a  contrary  conclusion. 

Tbls  case  has  already  been  before  us  twice. 
InTeatnient  Oa  t.  HecUer.  44  Utah.  64,  138 
Fac.  tUSO,  and  again  uador  the  same  title  In 
1B2  Pae.  726.  Xbe  qnestiona  In  controveny 
In  this  proceediDg,  howevtf,  all  arose  with 
xoapect  to  the  proceedings  at  the  last  trial  of 
the  case.  As  stated  by  the  Chief  Jnrtlce,  the 
pardes  tried  the  ease  as  a  law  case,  but  ui>- 
on  the  verdlfft  being  returned  against  ttie 
plaintiff  In  the  former  action,  hereafter  call'- 
ed  company,  it  moTBd  the  district  coivt-  to 
treat  the  addon' as  purely  eaultahla  and  to  de- 
clare the  verdict  as  advisory  merely,  and  that 
the  court  make  Its  own  flndlngs  of  ftict,  cbn- 
clmdons  of  law,  and  enter  Judgment  In  ao- 
oordanee  tberewttb,  notwithstanding  the  ver* 
did;  of  the  Jnry.  The  district  court  enter* 
talned  the  motion  and  made  flndincs  of  fact 
and  ctaidnalonB  of  law  in  many  respects 
contrary  to  the  verdict  of  the  jnry,  and  enr 
tared  Judgment  thereon  In  favor  of  the  com- 
pany. 13ie .  defendant  In  that  action,  being  the 
plaintiff  here,  and  who  hereafter  will  be  styl* 
ed  plaintiff,  brought  the  case  to  this  court  on 
appeal  (162  Pac.  726),  whns  «•  luM  that  the 
parties  baring  tried  the  case  as  a  law  case 
IV  to  the  time  the  verdict  was  returned  nel- 
tbet  one  could  thereafter  insist  that  It  was 
not  bound  by  the  verdict  of  the  Jury  uptm 
questions  of  fact  to  the  sasae  extent  that  snch 
would  be  the  case  In  law  cases  generally,  snb* 
Ject  oidy  to  the  remedies  applicable  to  snch 
cases.  We  therefore  reversed  the  rulings  and 
Judgment  of  the  district  court,  and  direct- 
ed that  court  to  enter  Judgment  upon  the 
verdict  of  tte  Jury  in  favor  of  the  i^lntlfl, 
which  was  acetwdiagly  done.  After  Judg- 
ment, pursuant  to  the  remittitur  from  this 
eoott,  liad  bem  ottered,  howevw,  the  com- 
pany,  witUn  tlie  five  days  allowed  our 
Mtirte^  flled  a  motltm  for  a  new  trial  npon 
the  usual  grounds  provided  hy  Comp.  Laws 
IMT,  I  8292.  TbB  plaintiff  objected  to  the 
motlott  and  moved  to  strike  it  upon  various 
grounds,  Inclnding  the  one  Hiat  it  was  flSed 
too  late,  and  that  the  coort  was  without 
Jnrisdlctioa  to  mtertaln  such  a  motion  after 
the  Judgment  had  been  reversed.  The  district 
court  overruled  plaintiff's  motlffii  to  strike, 
and  hence  this  proceeding. 

Hie  Chief  Justice  has  arrived  at  the  con- 
clusion that  the  motiw  for  a  new  trial,  uih 
der  the  drcnmstances  of  this  case,  was  filed 
within  proper  time,  and  that,  therefore,  the 
district  court  has  liie  power  to  pass  i^on  it 
and  to  dispose  <rf  it  in  tiie  ordinary  way.  In 
my  Judgmeitt  that  condnslon  is  erroneous. 
In  some  Jurisdictions  motions  for  new  trials 
are  reooired  to  be  flled  after  Judgment,  and 
in  sneta  Jurisdictions  sudh  motions  assaU  the 
Jodgmmt  as  weD  as  the  regularity  of  the 
pfooeedtng;  indntfinc  the  dedston  or  verdlet 
Under  our  statnte,  however,  as  well  as  under 
the  staitntes  at  other  stafiaa,  notably,  GaU- 
fknvla,  ^nffsffifli  uid  Kantocky,  the  motloo 


for  a  new  trial  does  not  assaU  the  Judgment, 
bat  is  directed  against  the  verdict  or  ded- 
ston and  other  proceedings  occurring  dnrlng 
the  trial  whldi  are  claimed  to  be  Irregular 
or  erroneous.  Tbe  motion  fi>r  a  new  trial, 
under  our  statute,  does  not  ooncem  itself 
with  the  Judgment,  and  it  must  be  flled  be- 
fore Judgment  If  the  entry  thereof  is  delayed 
until  after  the  time  has  elapeed  within  which 
to  file  sndi  a  motiiHt.  In  other  words,  a  mo- 
tion for  a  new  trial  may  not  be  delayed 
merely  because  the  Judgment  has  not  been 
entered  In  the  action  or  proceeding.  29  Cyc 
934-835;  Fisher  v.  Bmereon,  iH  Utah.  &22, 
50  Pac.  619.  Under  a  statute  Uke  ours  the 
time  within  which  a  motton  for  a  new  trial 
must  be  flled  begins  to  run  from  the  return 
of  the  verdict  or  the  filing  of  the  decision, 
and  not  from  the  entry  of  Judgment.  It  Is 
only  in  those  Jurisdictions  where  the  motion 
for  a  new  trial  need  not  be  flled  until  after 
Judgment  that  a  party  may  delay  the  flllng 
of  the  motion  until  after  the  Jodgment  Is 
actually  entered.  29  Cy&  981;  14  Ency.  VI 
&  Pr.  868-66S. 

The  Chief  Justice  cites  two  cases,  namely, 
aevery  v.  Chicago,  R.  I.  4b  P.  By.,  6  OU.  ISS, 
60  Pae  162.  and  Kansas.  Ft  S.  ft  M.  B.  Ca 
V.  Bmy.  S6  Kan.  186.  40  Pac.  288,  In  sup- 
port of  the  oondttslon  readied  by  him.  It 
seems  d^  to  me,  however,  from  the  state- 
ments cbntained  In  the  Sev^  Case,  that 
whatever  the  Oklahoma  statute  may  be,  the 
court;  nererOkdesfl,  based  Its  mUng  upon  the 
theory  that  a  motion  for  a  new  trial  need  not 
be  flled  in  that  Jurlsdlctloa  uatu  after  Jud^- 
meaiL  In  puiinc  mioD  the  point  the  court 
said: 

"Tbe  ttatnte  providing  for  motioDS  for  new 
trial  has  reference  to  final  padgmeDt  or  orders, 
and  a  motion  for  a  new  trial  u  a  lueleas  pro- 
ceeding unto  there  is  a  jadgment  to  set  aside 
or  vacate." 

3%e  trial  court  in  the  Oklahoma  Case, 
therefore,  permitted  a  motion  to  be  flled  aft- 
er the  appellate  court  had  directed  a  Judg* 
ment  to  be  entered  upon  tbe  verdict  and  after 
the  remittitur  had  gone  down  and  after  a 
Judgment  had  in  fact  been  entered  pursuant 
thereta  That  case,  in  my  Judgment,  can, 
however,  not  be  regarded  as  a  precedent 
under  a  statute  lUte  oiurs,  since  under  our 
statute,  as  I  have  pointed  out,  the  motion 
for  a  new  trial  may  not  be  delayed  until 
after  Judgment,  unless  the  judgment  Is  In 
fact  entered  within  tbe  time  that  a  mottw 
for  a  new  trial  must  be  filed. 

It  is,  however,  suggested  that  the  company 
had  no  occasion  to  file  a  fioUon  for  a  new 
trial  In  view .  that  the  district  court  had 
granted  its  motion  for  Judgment  notwith- 
standing the  verdict  of  the  Jury.  But  it  was 
not  the  Judgment  that  the  company  was  re- 
auired  to  assail  by  filing  a  motion  for  a  new 
trial,  not  was  it  the  Judgment  it  did  assail 
by  its  motton  whldk  was  passed  (m  by  us  In 
1S2  Pac.  726,  but  it  sssalled  the  verdict  ot  the 
Jury  and  asked  that  the  trial  court  disregard 
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that  verdict  and  decide  the  case  In  accord- 
ance with  Its  own  vlewB  of  the  evidence. 
Tbat  Is  ixat  what  was  done  by  the  conrt, 
and  we  held  that  In  doing  so  It  committed  er- 
ror. Hue  case  Is  one,  therefore,  where  a 
party  has  led  the  court  Into  committing  an 
'  error  of  practice  by  asking  It  to  grant  Certain 
relief  by  pursnlng  the  wrong  remedy.  If 
we  were  right  in  holding  In  our  former  de- 
cision that  in  view  that  the  case  was  tried 
as  a  law  case  the  parties  must  pursue  l^al 
as  contradlstlngiilshed  from  equitable  reme- 
dies, then  it  necessarily  follows  that  the 
only  motion  that  the  district  conrt  could  en- 
tertain on  tile  part  at  the  company  was  a  mo* 
tion  for  a  new  trial,  ^at  question  was  set- 
tled In  this  Jurisdiction  In  the  case  of  Klrfe 
T.  Salt  Lake  Olty,  82  Utah,  143,  88  Pac  458, 
12  L.  IL  A.  (N.  S.)  1021,  where  we  held  that 
a  motion  for  judgmait  non  (dwtuite  T«re- 
dlcto  could  not  be  entertained,  but  the  only 
motion  by  which  a  verdict  could  be  assailed 
in  a  law  case  was  a  motion  for  a  new  trial 
filed  as  provided  by  our  statuta  In  'riew 
of  our  former  decision,  therefore,  the  case 
must  be  treated  as  a  law  case,  and  hence  a 
motion  for  a  new  trial  was  the  companyVi 
only  remedy.  Having  failed  to  pursue  that 
remedy  as  required  by  statute  the  eonrts 
may  not  snbsUtote  another,  or  the  proper 
remedy  at  a  later  time.  StuA  la  the  bidd- 
ing of  tbe  courts  generally  I  think.  At  any 
rate  it  has  many  times  been  held  that  where 
a  party  makes  a  motion  fxa  Judgmwt  non 
obstente  veredicto,  or  a  motUm  to  modify 
the  flndli^  of  fiict  or  conclusions  of  law, 
or  to  substitute  other  findings,  the  moving 
party  thereby  waives,  or  rather  loses,  his 
right  to  file  a  motion  for  a  new  trial,  umess 
he  files  such  a  motion  within  such  tlm^  after 
the  priglnal  verdict  is  returned  or  Uie  find- 
ings and  conduslms  filed,  as  the  statute  pre- 
scribes. In  other  words,  a  party  may  not 
file  a  motion  and  obtain  the  desired  tell^ 
thereon  In  the  court  of  original  Jurisdiction, 
and,  when  it  is  finally  held  on  ai^teal  that 
the  motUm  was  Impn^wrly  filed  and  allow- 
ed, then  after  the  Judgment  is  reversed  pro- 
ceed to  file  the  pr<^r  motion.  Ibe  follow- 
iiV  cases,  in  my  Judgrooit,  are  directly  In 
point  upon  the  foregoing  proposition,  and  are 
dedstve  of  the  question  that  the  district 
court  Is  ^thout  Jurisdiction  to  entertain  the 
motion  for  a  new  trial  In  this  case.  Cali- 
fornia Imp.  Co,  T.  Baroteau,  110  Gal.  1S8, 
47  Paa  1018;  Badabangh  v.  BUvers,  135 
Ind.  005,  35  N.  E.  604 ;  Outslnger  v.  Nebeker, 
58  Ind.  401 ;  Shaffer  v.  Milwaukee,  etc.,  Ins. 
Co.,  17  Ind.  App.  204.  46  N.  E.  667;  Jacquay 
V.  Hartsell.  1  Ind.  App.  600,  .27  N.  E.  1105. 
In  the  Kansas  case  It  was  held,  however, 
that  a  motion  for  a  new  trial  la  filed  timely 
If  filed  within  the  time  required  by  the  stat- 
ute after  Judgmoit  ha%  been  directed  by  the 
appeUate  court  That  case.  In  my  Judgment, 
Is,  however,  not  hi  point  here.  In  that  case 
the  Jury  returned  botb  a  general  and  a  spe- 
dai  verdict  in  favor  of  the  plalntlfl  in  the 


actloD.  Vbe  trial  court,  however,  refused  to 
receive  or  recognise  either  the  general  w 
special  verdict,  but  directed  the  Jury  to  re- 
turn a  general  verdict  in  favor  of  the  de- 
fendant In  the  action.  The  jury  returned 
such  a  vwdlct,  and  Judgmmt  was  duly  en- 
tered thereon.  The  ^aintlff  objected  and 
excepted  to  the  ruling  oC  the  trial  court,  and 
prosecuted  an  appeal  to  the  Supreme  Oonrt 
of  Kuisfts.  That  oonrt  h^  that  the  trial 
court  erred  In  refuting  to  recdve  ukd  reoog- 
nice  the  verdlete  of  the  Jury,  and  In  direct- 
li«  It  to  return  a  verdkt  for  the  defudant, 
and  reversed  the  oourti  ruling  and  Judg- 
moit,  and  directed  it  to  enter  Judgmcoit 
on  the  verdicts  r^nied  by  the  Jury  In  fit* 
vor  of  the  lAalntUt,  whldi,  In  aeoordanoe  wltb 
the  remittitur  from  the  Supreme  Oonrt,  was 
done.  Within  the  time  allowed  by  statute 
after  the  trial  court  had  that  received  and 
recognised  the  verdicts  of  Uie  Jury  In  favor 
of  the  plalntlfl.  the  defendant  in  that  case 
filed  a  motkm  for  a  new  trial.  The  glalDtlB 
objected  to  the  motion  iqion  varloas  grounds; 
one  <tf  whldi  was  that  it  was  filed  too  btte^ 
and  that  the  trial  court  was  without  Juris- 
diction to  entertain  the  motkm.  l&e  trial 
court,  however,  overruled  the  plainturs  ob- 
jections, ctmsidered  and  passed  on  the  mo- 
tion, and  overruled  the  same,  and  the  Su- 
preme Ckrart  sustained  the  ruling  of  the  trial 
court  In  entertaining  the  motion.  The  ruling 
of  the  Snpreme  Ooort  is,  however,  based  np- 
on  the  sole  ground  that  the  trial  caaxt  baA 
never  received  nor  recognised  the  verdlete  of 
Oe  Jury  until  directed  to  do  so  1^  the  Su- 
preme Court,  but  had  directed  the  Jury  to  re- 
turn a  verdict  In  favor  of  the  defendant  Tb» 
latter  verdict  was  therefore  held  to  be  the 
only  verdict  in  the  case,  and  In  view  that 
that  verdict  was  in  favor  of  the  defendant 
there  was  no  vradlct  whldi  It  could  move 
against  until  the  verdlete  returned  by  the 
Jury  were  received  and  recognised  Oia 
trial  court,  whieh  occurred  only  &ttet  the 
remittitur  the  Snmreme  Court  had  gtme 
down.  The  decision  in  that  case,  therefwe^ 
had  the  same  ^teCt  as  Uioufl^  tlie  trial  couri 
had  by  mandamus  been  coerced  to  recdve 
and  recognize  the  verdlete  returned  by  ttie 
Jury.  Sucli  Is  not  the  case  here;  Here  the 
verdict  of  the  Jury  was  reoelred,  and  It  was 
that  verdict,  and  nothing  else,  that  the  con- 
pany  moved  to  have  set  aside.  For  that  pur- 
pose It  made  the  motion,  and  the  motion  mis 
granted.  It  devdoped,  however,  cm  appeal  that 
the  district  court  had  erred  In  entertaining 
and  granting  the  motion,  and  the  ruling  and 
Judgmuit  of  that  court  were  revwsed.  Now 
It  is  o(Hitended  that  since  it  has.  been  decid- 
ed that  the  company  Interposed  ttie  wrong 
uM^n  and  that  the  district  oonrt  erred  in  , 
granting  it,  and  since  that  court  was  dlrectk 
ed  to  set  aside  ite  ruling  and  Jndgmoit  the 
company  should  be  given  a  diance  to  inter- 
pose a  proper  motlm  lor  a  new  trial,  and 
tills  upon  the  alleged  ground  that  In  view 
that  the  district  court  had  ruled  in  favor  of 
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ttw  compaoy  a  moUoa  for  a  new  trial  would 
bare  been  a  nadeaaprooeodlnc.  Z<et  me  again 
call  attentton  to  tba  llact  that  It  was  tbe 
verdict  of  the  Jnrj  that  the  company  assail- 
ed and  was  reqxilred  to  aaealL  Aa  pointed 
ont  by  the  Supreme  Oonrt  ot  Oallfomla,  and 
of  Indiana,  In  the  cases  herein  referred  to, 
the  proper  motloQ  to  set  aside  and  vacate 
the  TO^ct  of  the  Jury  waa  a  motkm  for  a 
aev  trial,  and  If  the  nuupany  aon^t  to  at- 
tain that  end  hy  another  motion  which  was 
erroneously  granted  by  the  trial  conrt,  the 
rl^t  to  move  txa  a  new  trial  was  thereby 
waived  or  lost,  and  that  such  a  motion  ccHuea 
too  late  If  It  la  ddayed  nntU  after  the  rol- 
Ing  of  the  trial  court  Is  reversed,  and  that 
court  la  directed  to  enter  judgment  upon  the 
verdict  It  Is  that  under  aodi  drcnm- 
stances  the  trial  court  Is  without  power  to 
oitertaln  a  motion  for  a  new  trlaL  In  my 
Judgment  the  dedslais  from  California  and 
Indiana  are  entirely  sound.  It  goes  without 
saying  that  the  party  who  Is  dlBsatlsfled 
with  the  result  reached  by  either  court  or 
Jury  must  not  only  pursue  the  remedies  point- 
ed out  by  the  statute,  but  must  do  so  within 
the  spedfled  time.  Courts,  of  course,  look 
to  the  substance  rather  than  the  form  of 
things,  and  if  tlw  oanpany  had  filed  Ua  mo- 
tion for  a  new  trial  It  could  rely  upon  It  re- 
gaidkes  of  the  fact  that  It  hftd  also  filed 
some  other  motion  which  was  not  proper. 
It  could  have  filed  the  proper  motion  within 
ttie  time  required  by  statute,  but  cannot  now 
retrieve  Its  eixor  by  asking  that  It  be  permit- 
ted to  do  wbi^  the  statute  does  not  penult 
and  what  other  litigants  Diay  not  do.  There 
most  be  an  end  to  Utigatlon,  and  this  case 
forcibly  lUustrates  that  the  rule  la  a  salu- 
tary one  In  view  that  the  case  has  been 
pending,  as  appears  from  our  former  ded- 
Oana,  for  more  than  seven  yean.  The  case 
has  been  here  twice  on  appeal,  and  Is  now 
here  tor  a  third  time  In  the  preset  form. 
If  a  new  trial  sbcmld  now  be  granted  in  this 
case  it  may  be  in  anj'  case  where  a  party 
has  mistaken  his  remedy  and  has  interposed 
the  wrong  motikm,  which  was  granted.  Id 
other  words,  if  a  verdict  may  be  set  aside 
upon  an  improper  moU<m  in  this  case  wlt^ut 
exhausting  the  remedy  of  the  moving  party, 
it  may  be  In  any  case,  and  hence  the  proper 
motion  for  a  new  trial  need  not  be  Inter- 
posed until  this  court  has  corrected  the  er- 
rors of  the  party  making  the  wrong  motion 
and  of  the  conrt  granting  It  Such,  In  my 
Judgment  Is  not  the  law  anywhere,  and 
should  not  be  declared  to  be  in  this  Jurisdic- 
tion. Mmreover,  if  a  motion  for  a  new  trial 
may  now  be  interposed,  then  it  may  be  based 
upon  an  the  grounds  provided  by  our  stat* 
ute,  some  of  which  may  go  to  quesUmis  of 
tact  respecting  irregularities  which  the  stat- 
ute dearly  contonplatea  shall  be  made  to 
appear  within  a  specified  time  after  trial, 
and  which,  by  reason  of  lapse  of  time,  the  ad- 
verse party  may  now  be  unable  to  meet  But 


it  la  not  necessary  to  moltlply  reasons.  In 
my  Judgment  It  Is  quite  snfilclent  that  the 
statute  does  not  contemplate  nor  antiiorlae 
a  motion  for  a  new  trial  under  the  drcum- 
stances>  of  this  case, 

I  am  of  the  opinion  that  the  trial  eourt  is 
without  Jurisdiction  to  oitertaln  a  motion 
for  a  new  trial,  and  henoe  a  peremptory  writ 
of  prohibition  as  prayed  fox  should  Issue. 


STATE  V.  THEBKBLSON.    (No.  2881) 

(Siq^reme  Oourt  of  tJUh.   Aug.  28,  1816.  Be- 
hearing  Denied  Nov.  28, 

InOICTIRNT  AND  INPOBICATION  ^BSllK^— IlT- 

DBcawT  AssAvi^  —  innntifATxoii  —  Sum- 

Under  Lews  1906,  c.  26,  providlnc  that  every 
person  vho  afaall  assault  a  child,  waetber  male 
or  female,  under  the  age  of  14  years,  and  shall 
take  indecent  libwtiM  with  such  efalld,  wttbovt 
committing  or  intending  to  commit  rape,  or 
to  assault  with  intent  to  commit  rape,  ahall 
be  deemed  guilty  of  an  indecent  assault  etc., 
an  infonnanon,  alleging  in  the  words  of  the 
statute  that  accused  did  willfully,  etc,  assault  a 
female  child,  and  did  willfully,  -  etc.,  take  in- 
decent liberties  with  a^d  cbild,  without  com- 
mitting, intending,  or  attempting  to  commit  the 
crime  of  rape,  was  sufficient  to  ^arge  the  crime 
of  indecent  assault;  the  words  **«r,u>*  crime  of 
assault  with  Intsnt  to  oonunlt  rape^  beinf  mere 
surplnsage, 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Cat  Dig.  {  298;  Dec  Dig. 

Appeal  from  Dlstrlot  Gotnt,  Sstt  Lake 
County;  M.  U  BItchle,  Judge. 

Lawrence  Therkelson  was  courlcted  M 
having  committed  an  Indecent  assault  upon 
a  fnnale  child  of  the  age  of  U  years,  and  be 
appeals.  Affirmed. 

Carlson  &  Carlson,  of  Salt  Lake  Oity, 
for  appellant  A.  R.  Barnes,  Atty.  Gen.,,  and 
B.  V.  Higgina  and  O.  A.  Iveraon,  Asst  Attys. 
OesL,  for  the  State. 

McCARTT,  J.  The  defendant  was  con- 
victed of  having  committed  an  Indecent  as- 
sault Qpon  a  female  chUd  of  the  age  oi  11 
years.  From  a  Judgment  imposing  a  term  of 
imprisonment  In  the  state  prlaon  he  appeals. 

The  defendant  filed  a  timely  motion  to 
arrest  Judgment  set  aside  the  verdict  and- 
to  dismiss  the  action  "upon  the  ground  that 
the  said  Information  does  not  state  facts 
sufficient  to  constitute  the  crime  of  Indecent 
assault  as  defined  by  statute,  for  the  reason 
that  said  information  does  not  contain  the 
clause  'or  the  crime  of  assault  with  the  In- 
tent to  commit  rape.'"  The  statute  (Laws 
Utah  1909,  p.  25)  whidi  defendant  was  charg- 
ed with  liaving  violated  provides: 

"Brery  person,  who  shall  assault  a  child, 
whether  male  or  female,  under  the  age  of  four* 
teen  years,  and  shall  take  Indecent  liberties 
with  or  on  the  person  of  such  (hfld,  without 
committing,  intending  or  attempting  to  commit 
the  crime  of  rape,  or  the  crime  of  attatOt  with 
intent  to  commit  rape,  upon  such  child,  with  or 
without  the  child's  consent  shall  be  deemed 
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guilty  of  in  indMent  aMaolt,  and  on  eomrletion 
thezcof  BhaU  l»  cnUty  of  •  (ek»7."  (lulios 
ourB.) 

The  Information  on  Which  the  defenflaiit 
was  tried  and  convicted  dialled  that: 

"Th«  Bald  Lawrence  llierkelson,  at  the  county 
of  Salt  Lake,  Btate  of  Utah,  on  the  25th  da;  of 
February,  A.  D.  1915,  did  wlUfuUy.  nnlawfoUly, 

and  feloniously  make  an  assaolt  upon   -  t  a 

female  child  under  the  age  of  14  years,  to  wit, 
of  the  age  of  11  years,  and  did  then  and  there 
willfully,  unlawfully,  and  feloniously  take  in- 
decent liberties  with  the  person  of  the  said 
 J  without  committing,  intendli^,  or  at- 
tempting to  commit,  the  crime  of  rape  on  the 
said  •-  — -t  contrary,"  etc 

The  foregoing  information,  with  the  ex- 
ception of  the  date  therein  mentioned  and 
the  parties  named  therein.  Is  au  exact  copy  of 
the  information  in  the  case  of  the  State  r. 
Macraillan,  46  Utah,  19,  145  Pac.  833,  re- 
cently decided  by  this  court.  In  that  case  a 
demurrer  was  interposed  to  the  Information 
on  the  ground  that  the  specific  act,  or  acts, 
constituting  the  offeuee  were  not  set  forth. 
In  other  words,  the  information  failed  to 
state  under  what  circumstances  and  In  what 
manner  the  defendant  took  indecent  liberties 
with  the  child  therein  mentioned.  The  de- 
murrer was  OTerruled.  On  appeal  this  court, 
in  effect,  held,  and  properly  so,  that  in  this 
class  of  cases  it  is  sufficient  to  allege  and 
describe  the  assault  in  the  language  of  the 
statute.  The  question  raised  in  the  case  at 
bar  was  not  presented  f»  ccnuldered  in  that 
case,  'the  questloa  here  luesented  la  stated 
by  appeOant^B  oonna^  In  th^  brief  as  fid- 
lows: 

"By  the  language  employed  in  the  information 
the  commission  of  rape,  the  intent  to  commit 
rape,  and  attempt  to  commit  rape,  are  expressly 
szduded." 

They  say: 

"Do  these  wnmerated  offensea,  considered  col- 
lectively  or  separately  or  in  any  aggregatioa  of 
their  essential  elements,  necessarily  exclude  the 
crime  of  .  assault  with  intent  to  commit  rape?" 

And  again: 

"In  negatiTing  the  commission  of  rape,  the 
intention  to  commit  rape,  and  the  attempt  to 
commit  rape,  baa  the  crime  of  assault  wiu  the 
Intent  to  commit  rape  been  nsflatlTed?*' 

Counsel  then  proceed  to  argue  that  an  at- 
tempt to  c<«nndt  rape  and  an  assault  with 
intent  to  commit  rai>e  are  separate  crimes, 
and  that  the  exclusion  of  one  in  a  pleading 
w  information  Is  not  necessarily  an  exclu- 
slw  of  the  other.  Let  that  be  as  it  may,  the 
question  is  not  dedaive  of  tba  question  here 
InTolred.  The  InformatioD  In  this  case 
charges  that  the  defendant — 

"did  willfully,  unlawfully,  and  feloQiouBly  make 

an  assault  upon  ,  a  female  child,   •   •  • 

of  the  age  of  11  years,  and  did  then  and  there 
willfully,  unlawfully,  and  feloniously  take  in- 
decent liberties  with  the  penon  of  said  ■—- 


widioot  eemmlttlnf,  Intoidiag,  or  attempting 
to  commit  the  crime  of  rapei"  ate. 

It  Will  be  obserred  flut  an  unlawfnl  and 
fiBlonioas  assanlt  Is  charged  In  the  informa- 
titm,  tiiat  the  assault  consisted  of  the  taking 
by  defoidant  of  Indecent  liberties  with  the 
child  mentlcoed  fn  the  Infmmation,  and  that 
the  assanlt  was  made  without  "Intending, 
or  attempting,  to  commit  the  crime  of  rape." 
In  other  words,  the  information  alleges  in 
clear  and  unambiguous  terms  that  the  as- 
sault was  made  without  "intent  to  commit 
rape."  To  have  negatived  tn  the  information 
the  spedflc  crime  described  In  the  clause  we 
have  italicized  In  copying  the  statute,  name- 
ly, "or  the  crime  of  assault  with  intent  to 
commit  rape,"  would  not  have  n^tived  or 
excluded  any  element  of  an  assault  of  this 
character  which  is  not  negatived  aitd  exclud- 
ed by  the  Information  In  Its  present  form. 
The  writer  is  clearly  of  the  opinion  that  the 
clause,  "or  the  crime  of  assault  with  intent 
to  commit  rape,"  could  be  eliminated  from 
the  statute  without  in  any  way  or  in  any 
sense  affecting  the  scope,  purpose,  or  intent 
of  the  act.  In  other  words,  the  writer  re- 
gards the  (^nse  as  surplusage,  and  that  It 
neither  adds  to  nor  detracts  from  the  bal- 
ance ot  the  8e<!tloa  In  which  It  Is  Incorpo- 
rated. 

The  Judgment  is  affirmed. 
S*RIOK,  J.,  ooncnn. 

aTBAUP,  O.  J.  Tbs  <Aief  pebt  made  on 
Uie  Inf  wmaticm  Is  that  the  araepttea  m  oor 
MMtate,  "or  the  crime  of  assatUt  with  the 
Intent  to  CMnmit  rape,*  oui^t  to  have  bem, 
but  was  not,  negatived  In  the  Information. 
I  think  thff»  Is  a  dtetlncdOD  between  "com- 
mttiUng  at  IntMiding,  oe  atbsnpttng  to  eoniF- 
mit,"  rape  and  "an  assanlt  with  the  Intent 
to  commit  raite^  (83  Oyc  1480),  and  that  to 
properly  <^rg6  "an  indecent  assanlV*  under 
tbo  statute,  haOi  should  he  n^tived.  Bnt 
I  am  of  the  o[dnl<m  that  both  are  snffideutly 
negatlTed  by  the  l&fbnnatlon.  It  Is  afflrma- 
tlrely  diai^  tiiat  the  d^endant  "wOlfally. 
unlawfully,  and  feionloady  made  an  as- 
sanlt'* on  Uie  girl  and  took  "indecent  llber> 
ties"  with  her  "without  committing,  or  in- 
tending or  attempting  to  commit,  rape."  The 
gist  of  "an  assault  with  the  Intent  to  commit 
rape"  is  an  assanlt  with  the  Intent  to  rav- 
ish the  female  or  to  have  sexual  Intercourse 
with  her.  The  alleged  assault  clearly  nega* 
tlVes  that  Intent  The  information  states 
that  the  assault  was  made  "without  intend- 
ing or  attempting  to  commit  rape,"  but  mere- 
ly to  "take  Indecent  liberties"  with  the  girl. 
Hence  the  specific  "assault"  described  In  the 
Information  clearly  negatives  "an  assault** 
to  commit  rape. 
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WILEY  T.  STAm    (Ma  A-28M.) 
(Crtminiil  Ooort  of  Aweals  of  Oklftbonu.  Dae. 

(BvUahua  hp  the  Oonrt.) 

HonCIDE  «=»S00(11)— TBIAI— iHSTBtrOTIOHa— 
fiBLV-DCKNai:. 

Where  the  cmlr  ^ewitneu  to  a  homicide 
testified  that  the  deceaaed  attempted  to  bribe 
the  accused  to  Bwear  falsely,  ana  the  accused 
resented  the  offer  hf  oriDK  very  Tlolent  aad  in- 
coltinc  langoMe  toward  the  deceased,  and  that 
the  deceased  thereupon  became  enraged  and  at- 
tacked the  accused  with  an  open  knife,  and 
the  accused  then  shot  tite  deceased  in  defense  of 
his  person,  and  wbm  ttae  tfrldenee  ahowad  no 
prenoua  hoatilitr.  but,  on  the  contrary,  that 
prior  to  the  fatel  difficulty  the  men  had  been 
friends,  held,  that  It  was  prejudicial  error  for 
the  court  to  inscnict  the  inry.  tmdor  this  atate 
«|  tmttM,  to  the  tiUet  that,  if  the  accused  ad- 
dressed the  insulting  language  towards  the  de- 
ceased for  the  purpose  of  provoking  a  ditflciilty, 
and  doing  the  deceased  bodily  harm,  he  thereby 
forfehad  bis  r^ht  of  salf-defensa,  for  the  rear 
son  that  the  aoeusad  had  the  right  to  resent 
this  offer  to  bribe  him,  and  to  resent  It  In  no 
imcertain  language,  and  tMs  instruction  sug- 
gwta  a  porpoae  on  the  part  of  tha  aecnaed  for 
using  the  insoUing  Isngnaaa  w]h«)l  is  not  sug- 
gested by  nor  borne  out  by  the  evlucocc,  and  in 
effect  denies  to  tiie  accnsed  the  plea  and  right 
of  self-defense  which  the  evidence  on  beliaU  «t 
the  aacussd  twded'  to  establish. 
-  PBd.  -!^— For  vtber  mm*  aee  -HMiirida. 
C^it.  Dig..  J  626:  Dec  DS^=»300aiW 

Error  fvom  IMstartet  Ooort,  BoatotM  Ooobf 
tr;  Tom  D.  MoKeown,  Judfe. 

Jim  WUey  was  conTlcted  ME  manalagghter 
In  the  first  degree,  and  briaca  oror.  Re- 
versed and  remanded. 

Crawford  &  Bolen,  ot  Ada,  and  W.  M. 
Haben,  of  Shawnee,  for  plaintiff  In  error. 
R.  McMUIan.  Asst.  Atty.  Gen.,  for  the  State. 

BRinTT,  J.  Plalntlfr  In  atoT  to  this  caae, 
who  will  be  referred  to  as  defendant,  was 
dialed  with  mnrder  In  the  district  court  of 
Pmtotoc  county,  and  was  conrtcted  of  man- 
slaughter In  the  first  degree,  and  sentenced  to 
12  years  to  the  penitentiary. 

There  was  no  one  present  at  the  time  of 
tbe  fiital  difficulty  exc^  the  defendant  and 
the  deceased.  The  defendant's  plea  was 
self-defense ;  and  to  this  he  la  not  contradict- 
ed by  the  drcurastonces,  and  the  state  failed 
to  ahow  any  bostUlty  between  tike  men  prior 
to  tbe  dlffleull^r  which  resulted  to  tbe  homi- 
cide. In  fact,  the  widow  of  the  deceased 
testified  that  they  were  friends,  and  she  knew 
of  no  differences  between  tbem. 

The  defendant  was  a  taunt  on  the  fftrm  of 
tbe  deceased,  and  bad  only  a  Bbort  while 
before  tbe  bonddde  made  a  deal  wltb  tbe  de- 
ceased to  cultivate  the  farm  for  another 
year.  But  a  few  days  prior  to  the  homicide 
defendant  found  a  notice  on  his  front  gate 
warning  him  to  settle  op  bis  affairs  and  leave 
the  community  wltbto  ten  days.  Defendant 
testifies:.  That,  feeltog  unsafe  beoause  of 
tUs  Mtloe,  be  borrowed  a  Wlmdiester  rifle 
from  the  deceased,  and  also  purchased  a  pl»- 
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tol,  to  defttid  himself  against  any  vMence 
that  might  be  <^ered  by  the  party  or  parttes 
who  were  the  authors  of  this  unfriendly 
and  threatening  notlofc  That  be  kept  tbe 
Winchester  at  the  house,  but  carried  tiie  pis- 
tol witb  him  wherever  be  went  That  be  had 
consulted  witb  the  deceased  as  to  bow  he 
should  treat  tbe  wamtog.  and  bad  decided 
to  forfeit  the  contract  for  another  year  and 
leave  the  community.  Tbe  deceased  bad 
made  him  an  offer  to  buy  bis  crop,  but  be 
thought  the  consideration  was  not  enouili 
and  did  not  accept  It  His  oats  had  been 
threshed,  and  after  defendant  determined  to 
leave  he  sold  the  oata  to  the  merchant  who 
bad  Cumlabed  him  with  groceries  during 
tbe  past  year  to  settlement  of  what  he  owed 
hint.  .That  on  tbe  day.  of  the  homldde  de- 
ceased came  to  his  bouse  and  told  blm  he 
wanted  to  talk  to  him  privately,  and  suRceet- 
ed  that  tbey  withdraw  to  a  private  spot  near 
the  house.  That  when  tbey  reached  this 
place  tbe  deceased  ti^d  blm  that  a  lady  by 
the  name  of  Hammeraley  bad  gone  to  Ada 
that  day,  and  filed  a  suit  against  him  for 
slander,  and  said  to  the  defendant,  "I  need 
your  help,"  to  which  the  defendant  replied, 
"All  right,"  and  asked  deceased,  "What  do 
you  want  ma  to  do?"  Deceased  replied.  "I 
want  you  to  swear  that  I  have  always 
spoken  of  that  woman  to  tbe  highest  terms 
to  yon."  Defendant  replied  that  he  could 
not  do  that.  Deceased  said,  "Wiley,  if  you 
win.  1  will  make  yon  a  different  man."  De- 
fendant asked  him  what  he  meant  by  that,  to 
whl(4i  tbe  deceased  replied,  "I  will  give  yon 
$S0  If  you  will  swear  that."  Defendant  tes- 
tified: That  he  became  angry  at  this  at- 
tempt to  bribe  him  to  swear  falsely,  and  re- 
spited It  by  using  some  very  violent  and 
abusive  language  toward  tb^  deceased,  which 
we  will  not  here  repeat  That  deceased  be- 
came furious  and  b^ian  to  shake  with  rage, 
and  called  tbe  defendant  some  vile  names, 
and  struck  at  him  overhanded  with  a  knife. 
Ttiat  be  jumped  back  and  drew  bis  pistol- 
and  began  to  sboot,  and  shot  as  rapidly  as 
be  could,  imtil  he  «nptied  his  revolver.  That 
deceased  made  two  Itmges  at  him  with 
knife  after  be  began  shooting;  that  aboot 
tbe  time  he  fired  the  last  shot  deceased  stag- 
gered backward  and  fell.  That  be,  tbe  de- 
fendant then  .turned  and  went  to  the  bouse, 
and  summoned  the  netgbbors,  and  went  to 
the  nearest  peace  officer  and  surrendered. 

Then  was,  at  ttie  time  tbe  first  neighbora 
saw  the  defendant  and  at  the  time  he  sur- 
rendered, a  cut  place  on  the  shoulder  and 
arm  of  his  Jumper.  Tbe  deceased  was  left- 
banded,  and  near  his  left  band  was  an  open 
knife,  whldi  his  widow  Identified  as  the 
knife  of  her  husband,  and  one  of  tbe  state's 
witnesses,  who  lived  only  about  260  yards 
from  the  scene  of  the  homicide,  and  was  one 
of  the  first  to  arrive  upon  the  ground,  stat- 
ed there  were  signs  on  tbe  ground  that  In- 
dicated that  there  had  been  a  tassle.  Wlt- 
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nesses  for  the  state  tesHfled  tb&t  the  sbota 
were  fired  in  very  rapid  succession.  The 
records  of  the  district  court  show  that  the 
lady,  Hammersley.  bad  on  the  rery  day  of 
the  homicide  commenced  an  action  against 
the  deceased  for  slander.  Dobson  and  other 
wltneasea  for  the  state  say  that  the  defend- 
ant told  them  Immediately  after  the  killing 
that  he  and  the  deceased  had  a  difficulty 
which  grew  out  of  the  Hammersley  case,  and 
he  killed  the  deceased  to  prevent  his  cottlng 
falro  with  a  knife,  which  Is  a  circnmstance 
which  corroborates  the  defendant's  story; 
for  it  is  hardly  probable  that  he  would  have 
known  anything  about  the  Hammo^y  case 
having  been  commenced  If  he  had  not  been 
told  about  it  by  the  deceased,  since  the  lady 
had  gone  to  Ada  and  filed  the  case  that 
very  day.  For  while  It  la  reasonable,  nndw 
the  fttctB  dlsdosed  by  the  evidence,  to  rap- 
pose  that  the  deceased  was  expecting  this 
action  to  be  filed,  and  consequently  watching 
every  movement  of  tMs  woman,  yet  there 
la  nothing  In  the  evidence  to  Indicate  that 
the  defendant  had  any  Interest  in  the  mat- 
ter, ox  would  have  known  of  the  actlcm  being 
commenced,  unless  told  about  It  by  the  de- 
ceased. There  Is  condderable  vague  evidence 
on  the  behalf  of  the  state  which  might  have, 
under  the  explanation  of  coonsel,  been  of 
value  to  the  jnry,  but  which  on  the  cold  face 
of  the  record  throws  but  little,  If  any,  light 
upon  the  motive  or  fhe  drcumatanosB  of  this 
homldde. 

The  defendflut  complains,  among  other 
things,  of  some  Instructlona  given  the 
court;  the  first  complained  of  being  No.  6, 
While  we  think,  under  the  facta  in  this  case, 
this  instruction  is  both  erroneous  and  preju- 
dicial, yet  no  exofption  was  taken  to  it,  nor 
did  the  defendant  call  the  court's  attentlcm 
to  the  error  by  offering  a  correct  Instmctlon. 
Hence  we  cannot  consider  the  error  oonyfialn- 
ed  of. 

But  Instmctlon  No.  IS  was  duly  .excepted 
to,  and  we  think,  under  the  facts  In  this  case, 
was  errcmeous,  and  highly  prejudicial  to  the 
sobstantlBl  ri^ts  d  the  defuidant  In  this 
Inatmctltni  0»  court  tdls  ttie  tvayt 

"That  insulting  words  are  not  sufficient  In 
lav  to  justify  an  asiault,  but  if  a  person  ad- 
dress iiunilting  words  to  another  with  a  pur- 
pose and  intent  to  provoke  a  difficulty,  and 
with  the  intent  to  kin  or  to  do  serious  bodily 
Injury  to  the  person  insulted,  then  he  cannot 
plead  the  law  of  self-defense,  unless  he  volun- 
tarily abandons  the  combat  prior  to  the  kill- 
ing, and  by  words  or  acts  notify  bis  adversary 
of  his  intention  to  withdraw  therefrom.  So  in 
this  case,  if  yon  believe  from  the  evidence  be- 

Jond  a  reasonable  doubt  that  the  defendant, 
im  Wiley,  addressed  insultiag  words  to  the 
deceased,  J.  N.  Ross,  with  the  intent  and  pur- 
pose to  provoke  said  J.  N.  Ross  into  a  fight 
and  cause  the  said  J.  N.  Ross  to  make  an 
unlawful  assault  upon  bfm.  with  tlie  Intent  and 
purpose  of  the  said  Jim  Wiley  to  kill  aaid  J. 
N.  Ross  or  to  do  him  serious  bodily  Injury, 
then  the  defendant,  Jim  WHqr,  cannot  invoke 
the  right  of  self-defense." 


Under  the  evidence  in  ttils  case,  the  In- 
sultli^  language  used  the  defiendant  to- 
wards the  deceased  was  In  lenutment  of  tiie 
offer  ot  the  deceased  to  bribe  the  defendant 
to  swear  fiUaely.  Pzior  to  this  time  the 
evidence  shows  that  they  had  been  frioids. 
The  deceased  came  to  the  defendant  as  a 
fliend,  to  get  blm  to  aaslat  Mm  in  this  slan- 
der BUit;  and  the  defendant  indicated  his 
wUllngnesa  to  render  wliatever  aaslstanoe  he 
ooold.  But,  when  deceased  mealed  the  taxt 
that  his  mission  and  purpose  was  to  induce 
ttie  defendant  to  swear  talsdy.  It  was  both 
the  rl^t  and  the  dnl7  of  the  defendant  to 
resent  bis  offer,  and  to  resent  It  In  no  vn- 
cortaln  langnaga  And  onder  this  state  of 
facte  It  was  Ugbly  prejudicial  to  the  rU^te 
ot  the  defendant  to  Inject  the  implication 
contained  in  thla  Instrnctton  that  the  defend- 
ant might  have  addressed  the  Insulting  woros 
toward  the  deceased  for  the  purpose  of  pro* 
Yoking  a  dUBculty  witb  the  Intent  to  kill  the 
deceased  or  do  blm  serious  bodily  injury. 
The  doctrine  announced  in  this  instruetloB 
as  an  abstract  i^oposltlon  of  law  is  cor- 
rect, and  under  certain  conditions  would  be  a 
proper  Instruction,  but  has  no  appUcatloo  to 
the  facte  In  this  case,  and  sug^este  a  pur- 
pose on  the  part  of  the  defendant  for  using 
this  insulting  language  towards  the  deceas- 
ed whldi  Is  not  su^ested  anywhere  by  the 
evidence.  And  this  unwarranted  suggestion 
and  instruction  in  effect  denies  to  the  de- 
fendant the  plea  and  right  of  ■tit-defense, 
which  his  evidence  tended  to  eetablldi,  and 
entitles  him  to  a  new  trial. 

niere  are  some  other  matters  oomplalned 
of  vrbldb,  if  error,  will  not  likely  recur  In  a 
retrial  of  the  case;  and,  as  the  judgment 
must  be  reversed  the  reason  of  the  error 
oonteined  in  Als  instmctlon,  we  deem  It  un- 
necessary to  puraoe  the  matter  fnrtber. 

The  judsment  l>  lerersed,  and  tbe  canoe 
remanded. 

DOTLffl,  P.  J.,  and  ABMSTBONO,  3n  cod- 
cor. 


REYNOLDS  v.  DAT  et  sL    (No.  1810S.) 
(Suprone  Court  of  Washington.  Nov.  22,  1916.) 

1.  IteixAsa  «=»1,  67(2)  —  VuiDrrr  — Vaoa* 

TION. 

A  written  release  of  a  claim  for  personal  in- 
jury based  oD  a  valuable  consideration  Is  valid 
as  any  other  agreement,  and  evidence  of  fraud, 
false  representations,  etc.,  to  warrant  It  be- 
ing set  fiudde  most  b«  clear  and  convincing. 

[Ed.  Note.— For  other  cases,  sea  B^eas«L 
Cent^^  H  B,  6k  ft-U,  108;  D«!.  INcTf^ 

2.  Bblbabb   «=»67(2)  —  Bvinxirci  —  Som- 

OIENCT. 

In  a  personal  injury  aeti<m  where  idalntiff 
contendea  that  a  release  was  obtained  throuidi 
fraud  or  overreaching,  evidence  Insufficient 
to  warrant  the  setting  aside  of  the  releasa 

[Ed.  Note.— For  other  cases,  see  Bdsass, 
Cent.  Dig.  I  108;  Dec  Dig.  «s»C7(2).] 
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Departmoit  Z  Appeal  firom  Saporlor 
CoDxt,  Spokane  Oounty;  B.  H.  SaUlTaii, 
Judge. 

Action  by  Michael  j,  Reynolds  agaloat  Hai^ 
rj  L.  Day  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded,  with  directions  to  dlamlas. 

See,  also.  79  Waab.  480, 140  Fac  GSl,  U  R. 
A.  1916A,  432. 

John  H.  Wonrma,  of  Wallace,  Idaho,  and 
nnmmer  ft  huwln  and  GraTes,  Klser  ft 
GraTes,  an  of  Spokane,  for  appellants.  Rob* 
ertson  ft  Miller  and  Gorkur  ft  Cwfeexy,  all 
of  Spokane,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  Injuries. 
One  of  the  defenses  pleaded  In  the  answer 
was  a  settlement  and  written  release.  The 
signing  of  the  release  Is  not  controverted,  but 
It  Is  claimed  that  It  was  Induced  by  fraud, 
^e  trial  resulted  in  a  verdict  and  judgment 
ft>r  the  plalatlfl.  From  this  judgment,  the 
appeal  Is  prosecuted. 

The  facts  which  present  the  oontrc^lng 
question  are  these:  On  August  10,  1012, 
the  respottdoit,  while  working  for  the  do- 
Cmdants  In  the  mine  owned  and  operated 
by  them  at  Buzte,  Idaho,  sustained  a  seri- 
ous injury  to  his  twt  and  ankles  by  falling 
down  a  dinte  in  the  mlna  At  this  time,  the 
reqmndent  had  been  at  work  In  (he  mine 
about  two  weeks.  After  ttie  accident,  he  was 
taken  to  a  hoqrftal  at  Wallace,  Idaho,  which 
hospital  was  conducted  by  Dr.  M.  T.  Smith. 
The  respondent  remained  In  the  hospital  ap- 
proximately twelve  weeks.  The  mine  was 
operated  under  the  name  of  the  Hercules  Min- 
ing Company,  with  offices  in  Wallace. 

After  the  respondent  had  been  In  the  boa- 
idtal  about  ten  weeks,  and  was  able  to  leave 
the  hospital  and  go  about  town  on  crutches, 
he  went  to  the  office  of  the  manager  of  the 
company,  and,  while  there,  discussed  with  the 
manager  his  injury,  and  the  questlbu  as  to 
who  was  liable  therefor.  He  took  the  posi- 
tion that  the  company  was  to  blame,  and 
tbe  manager  took  the  opposite  position.  Aft- 
er talking  with  the  manager  for  a  time,  he 
left  the  office  and  returned  on  October  21, 
1912,  when  again  he  and  the  manager  dis- 
cussed the  same  questions  as  on  the  previous 
visit.  On  this  date  an  agreement  was  enter* 
ed  into  as  follows: 

"This  agreement  between  John  Reynolds,  par; 

a of  tbe  first  part,  and  the  Hercules  Mining 
mpany,  party  of  the  second  part,  recites  the 
following  condition: 

"Wherea^  John  Reniolds  was  injured  in  the 
Hercules  mines  by  falling  down  a  chute  in  the 
said  mine,  and  whereas  there  is  no  blame  or 
neglisence  attached  to  said  company  for  this 
injury;  the  said  company  as  a  matter  of  grace 
gives  John  Reynolds  time  from  the  tenth  day 
of  August  to  the  present  date  Indnslve  at  the 
rate  of  {^.60)  three  dollars  and  fifty  cents  per 
day,  paid  to  him  ha  hand  this  21sC  day  of 
October. 

"The  above-named  company  further  acrees 
to  allow  the  aliovfrvamed  John  Reynolds  three 
<S)  nsonth's  wages  at  tbe  late  of  ^(XQ  per 
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day  payable  at  the  Hercolea  Ifining  Company's 
omce.  Burke,  Idaho,  on  the  tenth  of  each  month 
thereafter.  At  the  end  of  this  time  John  Rey- 
nolds is  to  report  for  work.  If  he  Is  unaUe  to 
work  at  that  time  tlw  company  will  aHow  him 
two  month's  additional  wages  at  tiie  above* 
nnmed  rate  ^JfO)  three  dollars  and  fifty  cents 
per  day. 

"For  this  consideration,  the  said  John  Rey- 
nolds has  accepted  this  amount  in  full  settle* 
mcDt  for  any  claims  of  personal  injury,  which 
he  might  have  upon  tbe  above-named  company. 

"John  Reynolds. 

"O.  C.  Richlle.  Witness." 

On  the  same  date  he  was  given  a  check 
for   $256.50,    and   signed    the  MUowlng 

voucher : 

BOAS,  Idaho,  October  ml 
Hsrsolas  Ulnl&g  Oa  Dr. 
Check.  No.  Ml  To  JtAlk  Reynolds. 

1911  BarkCb  Idabo. 


To  Settlemrat    for  Injury  to    (John  Rey- 

nolds) In  Herenlee  Hlne^  Buike;,  Idaho,  1.  «.:— 
Tims  as  tollows! 

Aagust  tt  divs  at  tin  per 

day    S  77.00 

September  V)  days  at  >3.50...  106.00 
October  n  dayi  at  (3.60   73.60  2SB.B0 


t2SS.B0  Wallace,  Idaho,  Oct.  H,  UU. 

Received  paymaot  In  fall  lar  above  amount, 
iiptroved: 

[Signature  Illegible.]  John  Reynolda. 

Oen'l  Manager. 

On  November  1, 1912,  the  respondent  again 
appeared  at  the  office  of  the  company  and  re- 
quested the  manager  to  advance  him  60  days' 
wages.  The  respondent  desired  this  money 
80  that  he  might  make  a  trip  East  and  con- 
sult Mayo  brothers  at  Rochester,  Hlnn^  rel- 
ative to  his  feet  At  this  time  a  memoran- 
dum was  signed  by  tbe  resp<mdent  which 
referred  to  "tbe  former  agreement  between 
the  Hercules  Mining  Company  and  myself," 
and  acknowledged  receipt  of  60  days^  wages 
before  tbe  same  would  be  due  under  the  re- 
lease signed  oa  the  21st  of  October.  On  the 
same  date  the  respondent  signed  a  voucher 
like  the  one  above  set  out,  which  stated: 
'•To  settlement  for  injury:  60  days  at  3.B0 
per  day,'  $210."  A  check  for  this  sum  was 
th^  given  him.  After  receiving  this  chetdc, 
the  trip  to  see  Mayo  brothers  was  made. 
Some  time  after  January  1,  1013,  the  re* 
spondent  returned  to  Wallace.  On  January 
29,  ldl3,  he  received  from  the  company  a 
check  for  $105  and  signed  a  voucher  which 
stated:  "To  December  wages— ^  days  at 
93.SO.  Amount  allowed  accoout  Injury  re- 
ceived In  Hercules  Mine,  flOS."  Some  time 
after  this,  and  probably  during  the  early 
part  ot  March,  the  respondent  weat  to  Spo- 
kane to  consult  Dr.  a  7.  Btkenbary.  Not 
at  that  time  having  money  to  bear  the  ex- 
pense <tf  the  trip,  Dr.  Smith  advanced  him 
$60  after  ctmsnltlng  with  the  manager  of  the 
company  and  being  assured  that  the  com- 
pany would  pay  the  same.  Dr.  Blkeabary 
operated  upon  the  respcmdenVs  feet,  and 
was  paid  therefor  by  the  omnpany  the  sum 
of  f  160.  After  so  far  recovering  from  the 
operatlm  performed  by  Dr.  Elkmbary  as  to 
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be  able  to  be  about  on  crntdies,  the  present 
action  was  Instituted,  Since  the  case  U  con- 
trolled by  the  settlement  and  release,  a  state- 
ment of  the  facts  bearing  upon  other  phases 
of  the  controversy  would  be  Immaterial. 
After  a  statement  of  the  law  by  which  the 
validity  of  the  release  is  to  be  determined, 
a  further  reference  to  the  facts  will  be  made. 

[1,  2]  Releases  of  this  kind  are  like  any 
other  writing,  and  are  not  to  be  Ilf^tly  over- 
come. If  they  are  not  Indnoed  by  fraud, 
false  representations,  or  overreaching,  they 
must  be  sustained.  The  testimony  to  sustain 
the  charge  of  fraud  must  be  clear  and  con- 
vincing. Nath  V.  Oregon  R.  &  Nav.  Co.,  72 
Wash.  664,  181  Pac.  251 ;  Mattswi  v.  Eureka 
Cedar  Lumber,  etc.,  Co.,  79  Wash.  266,  140 
Pac.  377 ;  Spratt  v.  Northern  Padflc  B.  Co., 
90  Wash.  692,  156  Pao.  563. 

The  respondent  claims  that  at  the  time 
he  signed  the  release  he  was  told  by  the 
manager  of  the  company  that  he  would  be 
well  In  two  months,  and  that  he  thought  he 
was  simply  receiving  wages.  He  admits  that 
he  knew  at  this  time  that  the  company  owed 
him  nothing  for  wages,  the  amount  which 
he  had  earned  prior  to  the  Injury  having 
been  previously  paid.  He  also  admits  that 
for  the  money  which  was  paid  pursuant  to 
the  release  the  company  received  no  benefit. 
He  also  admits  that,  prior  to  the  slgnlng'of 
the  release,  some  paper  was  read  to  him,  but 
says  that  he  does  not  know  whether  it  was 
the  one  he  signed  or  not.  The  manager  of 
the  company  and  the  stenographer  both  tes- 
tified that  the  release  was  dictated  In  the  re- 
spondentia presence  and  was  afterwards 
either  read  to  him  1^  the  manager,  or  that 
he  read  it  himself  before  he  signed  it 

As  to  the  vouchers  which  he  signed,  the 
respondent  says  tbat  he  did  not  read  them, 
and  that,  if  he  had,  he  would  not  have 
known  the  meaning  of  the  word  "settlement," 
He  also  testified  that  he  would  not  have 
known  the  meaning  of  the  word  "Injury,"  or 
"llablMty,"  as  used  In  the  release.  He  claims 
that  at  this  time  he  was  feeling  much  brok- 
en up,  and  that  his  head  was  "going 
around."  The  respondent  bad  had  some 
schooling ;  was  able  to  write  letters  and  read 
the  replies  which  be  received  thereto  from 
bis  reiatlveB;  and  was  able  to  read  the 
newspapers  to  some  extent,  but  did  not  un- 
derstand the  meaning  of  "big  words."  Al- 
though he  testified  that  he  was  unable  to 
understand  Budi  words  as  "injury/'  **Uablli- 
ty,"  and  "settlement,"  yet  he  was  an  nn- 
nsoally  adroit  witness.  He  speaks  as  cor^ 
rectly  as  the  average  witness,  If  not  more  so. 

Some  reference  is  made  to  the  claim  of  the 
resptmdent  that  Dr.  Smith  told  him  be  would 
be  all  right  In  two  months.  But,  whatever 
Dr.  Smith  may  have  said,  he  was  not  on- 
ployed  by  the  company,  but  by  the  men  In 
the  mine,  and  bis  statemoitB  would  not  be 
binding  upon  the  company,  even  aasnmlng 


Idiat  the  statement  of  tbe  lAysldan,  If  re- 
lied npffio,  wodM  be  snfBclent  to  tmpeaeb  the 

release. 

The  re^Hmdent  left  Us  borne  In  Ireland 
when  IB  years  old,  and  wait  to  Scotland, 
where  he  remained  four  yeara  Then  be 
came  to  Philadelphia,  and  from  there  to 
Massadinsetts,  where  he  had  a  brother  or 
brothers.  Aft«r  wwklng  In  Hassachnsetts 
for  a  tinie.  he  went  to  Pomaylvanla,  where 
he  worked  In  a  mine.  Ehibsegaeot  to  tbSa, 
he  worked  In  a  nombw  of  different  states  at 
such  work  as  mining,  teaming,  and  carpen- 
tering. Before  he  went  to  see  Dr.  EUkenbary, 
as  he  says,  Dr,  Smith  toii  him  that  he  had 
signed  a  release ;  but,  as  Dr.  Smitb  testifled. 
It  was  tbe  respondoit  who  told  blm  that  he 
had  settled  with  the  company.  Whoever 
may  be  right  aa  to  this,  the  fact  Is  that, 
after  this  conversation,  the  respondent  re- 
oeived  tbe  $50  which  Dr.  Smitb  advanced 
after  b^ng  authorleed  to  do  so  by  the  con^ 
pany.  Under  the  evidence.  It  cannot  be 
found  that  the  respondent  tboai^t  he  was 
rec^vlng  wages  beeaoae  be  admits  that  be 
knew  no  wages  w«0  dne  Um.  It  cannot  be 
said,  at  least  when  be  reealTed  tbe  payment 
on  Janoaiy  29t3k,  tbat  he  rdled  iqwn  tbe  am* 
suranoes  of  the  manager  of  the  eosmany— 
aaanmii^  that  he  had  a  rl^bt  to  upon 
such  assnrancee  that  be  would  be  well  la  two 
months — because  at  this  time  nrooh  more 
than  two  DHmths  had  elapsed,  and  he  had 
been  back  to  see  Mayo  brothers  and  had  re- 
ceived aoxoB  traatmmt  from  tbem,  and  knew 
that  bis  injury  to  aoaa  extent  was  iwrti»- 
nent  The  only  reason  the  company  would 
be  paying  him  this  money  was  in  settlement 
of  any  claim  he  might  have  for  damages, 
and  this  &at  mast  have  been  known  to  bim. 

Taking  into  con8lderati<m  all  the  facts  In 
the  case  as  stated,  as  well  aa  other  details 
not  stated,  the  only  conclusion  to  be  arrived 
at  is  that  the  evidence  in  this  case  by  -y^iA 
trand  or  overreacblnff  is  son^t  to  be  sus- 
tained is  far  from  dear  and  oravlnclng.  If, 
under  the  taxta  in  this  case,  tbe  rdease  can 
be  impeadied,  it  Is  d^cnlt  to  see  bow  U 
would  be  possible  for  a  release  In  any  case 
to  be  sustained. 

A  number  of  cases  from  this  court  have 
been  cited  by  the  respondent  Without  re- 
viewing these  in  detail.  It  may  be  said  that, 
after  a  careful  reading  of  all  of  them,  It 
appears  that  each  of  the  cases  relied  on  la 
clearly  distinguishable  in  its  facts  from  the 
present  case.  Where  a  release  Is  sought  to 
be  impeached  ft>r  fraud,  every  case  mnst  de- 
pend to  a  large  extent  upon  Its  own  facts. 

Tbe  judgment  wUl  be  reversed,  and  the 
cause  remanded,  with  direction  to  tbe  mpO' 
rior  court  to  dismiss  the  action. 

MOUNT,  HCHiCOMB,  and  PABKBB,  JJ,. 
ooaeax. 
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BASSBTT  et  aO.  T.  CTTS  OF  SPOKANE. 
(No.  18474.) 

(Soprane  Court  of  Waebington.  Nov.  22, 1916.) 

ADVIsaK  POBSUSIOn  —  FATiatNT  OF 

Taxes— GoLOB  or  Tttle, 
Under  Bern.  191&  Code.  |  789,  provldinc 
that  every  person  bavins  color  of  title  to  vacant 
and  nnoceopied  land  wfio  pari  the  tax  thereon 
for  aeveu  sooeeMiTe  years  shall  he  adjadeed  the 
l^al  owner  thereot  mU,  that  one  who  for  sev- 
en /ears  in  good  feith  paid  the  tax  on  such 
Imn^  and  whose  eaior  of  tttle  was  a  warranty 
deed  from  a  ftnmer  owner  aeauiTed  title  to  the 
lands  aiiperior  to  defendant's  tax  title  and  adb- 
•eqaent  conveyance  from  such  former  owner. 

lEd.  Note.— For  other  caaes,  see  Adverse  Poa- 
seaaion.  Cent.  Dig.  H  512-516;  Dec  Dig.  4=> 
81.] 

Department  2.  Appal  ttom  Snperlor 
Court,  Spokane  Gonnty;  Hoiiy  I*  Eenoaiit 
Jndse. 

Action  to  quiet  title  by  Hannah  Baseett 
end  another  against  the  City  of  Spokan& 
From  a  Judgment  for  plalntlfts,  the  defend- 
ant appeals.  Affirmed. 

H.  M.  Stephens,  Einest  B.  Sargeant.  and 
Dale  D.  Drabi.  all  of  Spokane,  for  appellant 
B.  U  S^lst<m,  of  .Spokane,  for  respondents 

MAIN,  3.  The  pnrpose  of  tbls  action  was 
to  quiet  title  to  a  certain  tract  of  land  la 
the  city  of  Spokane,  Wash.  From  a  Judg- 
ment, quieting  the  title  as  prayed  for  In  the 
complaint,  the  defendant  dty  appeals. 

The  controlling  facts  are  these:  On  No- 
vember 1,  1689,  the  respondents  purchased 
the  property,  and  received  from  the  then 
owner  a  conveyance  by  warranty  deed.  This 
deed  was  thereafter  duly  recorded.  On 
Hardi  8,  1902,  a  two-fhlrds  Interest  In  the 
property  was  sold  by  'Spokane  county  for  the 
nonpaymmt  of  taxes  for  the  years  1893  and 
1895.  On  March  19,  1003,  a  tax  deed  was 
tmed  to  tbo  county.  On  September  1,  1904, 
the  county  conveyed  the  two-thirds  interest 
In  the  property  acquired  by  It  under  the  tax 
foreeloeure  proceedings,  to  one  X  F.  McBl- 
Toy.  On  Hay  26,  1918.  McBlroy  and  wife 
conveyed  their  Interest  In  ttie  property  to  the 
dty  of  Spokane.  The  McElro^  during  the 
time  that  ttiey  h^  title  to  the  pn^rty,  at 
no  time  paid  any  taxes  thereon.  The  taxes, 
ihnlng  Alls  ttane,  were  paid  by  the  respond- 
ents. In  fitct  from  the  year  1889,  when  the 
leqwndwts  purchased  the  property,  down  to 
and  Including  the  year  1914,  they  paid  all 
Oie  taxes  asaesKd  against  the  same,  except 
for  the  years  1808  and  1894.  The  land  was 
Tacant  and  mtoecnpled.  From  these  fhcts, 
It  aiweara  that  the  respondmts,  while  the 
title  to  the  iHTopertr  was  In  the  McElroys. 
paid  taxes  thereon,  In  good  faith,  for  more 
than  seren  mcoeasiTe  years.  There  are  a 
aumtwr  of  contentions  adnneed  In  the  briefs, 
but  the  determination  of  one  is  decIsWe  of 
ttila  arateal.  ^Oiat  question  is :  Did  the  re- 
spondenta,  while  the  title  to  the  land  waa  In 


the  McMroys,  have  color  of  title  by  reason 
of  their  warranty  deed  from  the  owner? 
Remington's  1915  Code,  i  789.  provides: 
"Virerj  person  having  color  of  title  made  in 
good  faith  to  vacant  and  nnoccupled  land,  who 
shall  pay  all  taxes  lewdly  assessed  thereon  for 
seven  successive  years,  he  or  she  shall  be  deem^ 
ed  and  adjudged  to  be  the  legal  owner  of  said 
vacant  and  unoccupied  land  to  the  extait  and 
ucordiii|;  to  the  purport  of  Us  or  her  p^>er  ti- 

As  prerlonslj  stated,  the  re^wndents  paid 
taxes  on  the  land.  In  good  fiUth.  for  more 
than  seven  succeaslTe  years,  while  the  title 
was  In  the  McElroys.  Under  the  section  of 
the  statute  quoted,  this  would  give  to  the 
respondents  title  to  the  Tacant  and  nnoceo- 
pied land  in  controToagr,  prorlded  fibe  war- 
ranty deed,  by  which  the  title  was  conveyed 
to  them,  oonatltntea  color  ot  title.  This  quea- 
tlon  seems  to  be  determined  In  Joies  t.  Her^ 
rick,  85  Wash.  484,  77  Pac.  798.  In  that  case, 
It  was  held  that  an  allegation,  in  an  afflnnar 
tive  defteise  In  the  answw,  ttuA  the  dsfmd' 
ant  held  under  a  warranty  deed  from  the 
owna,  was  equtvalent  to  ailing  that  ba 
bdd  under  color  title,  and  the  pleading 
was  good  as  against  a  demurrer.  In  this 
case,  the  facta  show  that  the  respondents 
held  under  a  warrant  deed  fn»n  the  ftormer 
owner,  and  ther^ore,  und»  the  holding  in 
that  case,  tliey  had  color  of  title  during  the 
time  that  the  title  to  the  property  was  In  the 
McElroys.  Ttds,  with  the  payment  of  taxes, 
In  good  faith,  for  more  than  seven  successive 
years,  would  opuate  to  transfer  the  title 
fr<mi  the  McElroys  back  to  ttie  remHmdents; 
the  land  being  vacant  and  unoccupied  at  all 
times.  The  respondents  having  acquired  title 
to  the  property  by  virtue  <tf  their  color  of 
Htle,  and  the  payment  of  taxes  prior  to  the 
time  that  the  McElroys  conreyed  the  same  to 
the  dty,  their  right  was  superior  to  that  of 
the  dtf,  and  the  trial  court  properly  adjudg- 
ed that  their  tttle  be  qnlated. 

Tb»  Judgment  will  be  affirmed. 

MOBBIS,  a  7.,  and  F0LLEBTON  and 
PABKBB,  33^  concur. 


WALDT  T.  CITT  07  SEATTLB. 
(No.  13410.) 

(Supreme  Court  of  Washington.   Nov.  22, 
1916.) 

1.  Appku.  AHn  Bmoa  4e9618((9— Bboobd— 

BxHinrra. 

Ezhihits  are  not  made  a  part  of  th«  record 
by  being  Indnded  in  or  attached  to  the  derk's 
transcript  but  most  be  broudit  up  as  a  part 
ot  tbe  statement  of  facts  or  bill  of  exceptions. 

[Ed.  Not&— For  other  cases,  see  .^Hieal  and 
Error,  Oeot  Dig.  U  2848-2800;  Dee.  IMg.  «3» 
518(6).] 

2.  MninoiPAL  OoBPomATioifs  4=n267— Ptrsuo 
iHPBovntinT  —  OonaiBnonoH   or  Oani- 

An  ordinance  authorizing  and  directing  a 
dty's  board  of  public  works  to  construct  a  rail- 
road in  aoeordanee  with  the  idana  to  be  prqtar- 


«s9For  other  oasM  sss  ssBw  topte  saa  KBT-NUHBBB  la  all  Ksr-MssBbwsd  IMoerts  aaa  Indnns 
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•d  by  tlM  dtj  engin«eT  flabraced  a  reconstruc- 
Uon  mada  necessary  by  &  tbaw  after  the  road- 
bed bad  been  constructed  upon  froaen  jnoniid 
and  frozen  earth  had  been  nged  in  the  fill  and 
embankments. 

[EML  Note. — other  caaea,  sea  Munidpal 
Oorporationa,  Gent  Dig.- 1  716 ;  Dec.  Dig,  4P» 
267.] 

8.  Appkai.  and  Ebbob  i«=»931^)— Fubuo  In 

FBOVBHEIVT  —  CONTBACT  —  Pl&rOBUAITOK  OF 

DDTT— PEBSnMPTION. 

Where  a  contract  between  a  dty  and  a 
contractor  providing  that,  if  extra  work  was 
required  for  which  no  price  bad  been  included 
in  the  contract,  it  ahould  not  be  begim  ontii  the 
price  therefor  had  been  agreed  upon  in  writing 
by  the  contractor  and  the  city  engineer,  and 
that,  if  no  price  could  be  agreed  upon,  it  would 
be  paid  for  at  the  actual  coet  of  labor  and  ma- 
terial, with  10  per  cent,  additional, .  and  where 
the  findings  in  a  aabciHitractor'a  action  for  ex- 
tra work  at  cost  with  10  per  cent,  additional 
were  silent  as  to  any  att^pt  to  agree  upon  the 
price  for  extra  work,  it  could  not  be  presumed 
that  the  dty  engineer  failed  in  the  penormanes 
of  Uie  dnty  enjoined  upcm  him  by  tbB  con- 
tracCi 

[Bd.  Not&— Fw  otiier  cases,  see  Appeal  and 
Hrror,  Cent.  Dig.  |  8701;  Dea  Dig.  «sa9flil(4).] 

4.  MuNidPAi.    0<npoBATioHa   ^sssoOQ)  — 
Public  Iupbovxhsht— Bxx&a  Wobk— Pugb 

— ESTOPPKI.. 

In  such  case,  where  tlte  extra  work  was  mi- 
oepted  by  the  dty,  tt  was  in  no  praition  in  the 
suDContractor'B  action  therefor  to  urge  the  si- 
lence of  the  findings  aa  to  the  attempt  to  agree 
in  writing  as  to  ue  cost  of  extra  work  as  re- 
quired by  the  contract. 

(Bd.  Note. — For  other  eases,  see  Munidpal 
Cor^rtlws,  Gat.  Dtg>  I  892%;   Dee.  IHg. 

6.  MuinOIFAI.  OOBPORATTOHS  «=s>874(2)  — 
Claim.  wo%  DAXAQxa— Gontbaot— Filikg. 
Under  the  charter  of  the  dty  of  Seattle,  re- 
quiring all  daims  for  damages  to  be  filed,  it 
was  not  necessary  to  file  any  dalm  as  a  con- 
dition precedent  to  an  action  upon  a  contract 
for  the  balance  due  thereon,  and  not  for  dam- 
ages arising  out  of  the  breach  thereot 

[Ed.  Note.— For  odier  cases,  see  Ifonldral 
Corporations,  Cent  Dig.  If  906,  &L0;  Dee.  lAg. 
«sa874(2).] 

6.  MUNXOIPAI.  COBPOBATIONB  «S»874(^— PUB- 
LIO  lMPB0VKlCXIfT-C0NTBA.(7r— ABBIOHMBNT. 

Where  a  contractor  was  to  surface  a  road- 
bed, lay  the  ties  and  rails,  and  do  the  bal- 
lasting under  the  direction  of  the  dty  engineer, 
findings  tliat'  further  work  under  the  contract 
was  rendered  impossible  and  that  the  dty  end 
the  contractor  jointly  and  sieTerally  hired  the 
subcontractor  to  perform  the  work,  showed  that 
the  subcontractor  became  the  assignee  of  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Gttit  IMg.  fii  905,  910;  Dsa  Dig. 

«=>374(6).] 

7.  Appeal  and  Bbbob  •ssSBlOl)— Pbbbdhp- 

TION— PiNDINa. 

The  presumption  being  in  fsTor  of  the  cor^ 
redness  of  the  judgment,  the  findings,  if  sus- 
ceptible thereof,  will  be  given  such  a  reason- 
able construction  as  will  sustain  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Drror,  Cent.  Dig.  |  8777 ;  Dec.  Dig.  <^934(2).] 

Departmeoit  2.  Appeal  from  Superior 
Court,  King  Goonty ;  King  Dykeman,  Judge. 

Action  by  Joba  Waldy  against  tbe  OUy  ct 
Seattle  and  the  Cedar  Lake  Lt^glng  Gom- 
paiiy.  Judgmoit  for  [dalDtlfr  against  the  de- 


fendant City,  with  Judgment  of  dismissal  bb 
to  the  defendant  Cedar  Lake  Logging  Com- 
pany, and  the  City  appeals,  and  the  plain- 
tiff takes  a  croes-appeal  from  so  mucb  of 
the  judgment  as  dismisses  the  action  agalDBt 
the  Logging  Company.  Affirmed. 

Hn^^i  M.  Caldwell  and  Jas.  A.  Dougan, 
both  of  Seattle,  for  appellant  Vanderreer 
&  Cununlngs  and  H.  McG.  BilUngalay,  all  of 
Seattle,  fbr  leapondeait, 

MAIN,  J.  mils  iB  an  actlui  qpon  a  ooo- 
tract  to  reoorer  for  labor  perfbrmed  and  ma- 
teritLl  fnmlabed  to  the  def^dant,  the  ct^  of 
Seattle.  The  trial  reaolted  In  a  Judgment 
for  the  Bwn  of  ¥4,090.47  against  tbe  dty,  and 
a  Jndgmaat  of  dlsmlBBal  as  to  Uie  other  de- 
fendant, Oedar  Lake  Logging  Company. 
From  thla  judgment  Qie  dty  appeals,  and  the 
plaintiff  appeals  from  tliat  portion  of  the 
Judgment  which  dlBmhwea  tbe  actton  against 
the  logstog  company. 

[1  ]  The  case  Is  here  to  be  considered  upon 
the  findings  of  fftct,  amdnsionB  of  law,  and 
judgment  No  statement  of  tacts  or  bill  of 
exceptions  has  been  filed.  There  appears  at- 
tached to  the  back  of  the  clerk's  transcript 
certain  exhibits  which  were  introduced  Id 
evidence  during  the  trial  In  the  superior 
court  These  are  no  part  of  tbe  record. 
Without  assembling  the  cases,  It  may  be 
stated  that  under  tbe  repeated  holdings  of 
tblB  court  exhibits  are  not  made  a  pert  of 
the  record  by  being  Included  In,  or  attadied 
to,  the  derk's  transcript  but  must  be  brought 
here  as  a  part  of  tiie  irtatunent  of  facts  or 
bill  of  exceptions. 

The  facts  as  they  appear  In  the  findings,  so 
far  as  here  necessary  to  be  set  out  are,  In 
substance,  as  follows : 

On  February  13,  1D12,  the  dty  of  Seattle 
passed  an  ordinance  authorizing  and  direct- 
ing the  board  of  public  works  to  construct 
a  railroad  on  the  right  of  way  belonging  to 
the  dty  from  a  connectlcm  with  tbe  <^y1stlng 
munidpal  railway  In  section  26,  township  23 
north,  range  .6  east  W.  M.  and  the  GMcag(^ 
Milwaukee  &  St  Paul  Railroad  to  tbe  site 
of  the  city  masonry  dam  in  King  county. 
For  this  purpose  the  ordinance  appr(H>nated 
tbe  sum  of  950,000  to  be  used  by  tbe  board 
of  public  works. 

On  Febroary  20.  1012,  the  board  of  public 
works  referred  the  ordinance  to  Oa  dty  m- 
glneer,  and  Instructed  him  to  prepave  plans 
and  spedflcations  for  the  construction  at  the 
railroad.  Thereafter,  and  w  the  8th  day  of 
March.  1912,  Uie  dty  «>glneer  reported  to 
the  board  of  public  works  liia  plans  and  qieo* 
Ificatlons,  wUdi  were  on  Oat  date  approred 
and  adopted.  On  Octolter  4,  1912,  tiie  dty 
engineer  was  authorized  and  Instructed  by 
the  board  to  coostmct  a  ndlroad  according 
to  Qie  plans  and  spedflcations.  The  dty  en- 
gineer, In  pursuance  of  this  authority,  com- 


4ts»Jrpi  oCbOT  CMM  M*  nnw  tople  and  KBT-NUHBBR  in  aU  Key-Hembered  Olsests  and  Indexes 


Digitized  by 


Google 


wALDT    onrr  or  sbattub 


67 


meneed  tb»  oonstnietlon  of  tfbe  raUroftd,  and 
<deared.  grabbed,  and  partly  graded  the  road- 
bed for  the  same.  On  March  18.  1918.  the 
board  of  pnbllc  wotin  entered  into  a  con- 
tract with  the  Northwest  Lumber  Company 
for  the  comxAetkm  of  the  railroad  by  that 
company  iqKm  tlM  roadbed  prepared  1^  the 
cfty  engineer.  Undor  this  contract  the  loni- 
ber  company  waa  to  acrface  the  roadbed,  lay 
the  ttes  and  ralla.  and  do  the  ballasting. 
Thlfl  work  was  to  be  done  vnder  ttie  super- 
vision, direction,  and  oontnd  of  tiie  dty  en- 
gineer. Thereafter,  and  apparently  before 
any  woric  had  been  done  onder  fb^  contract. 
It  waa  assigned  to  the  Cedar  Lake  Logging 
Company.  This  company  commenced  the  con- 
Btmctlou  of  the  railroad  upon  the  roadbed 
as  prepared  by  the  city  engtnew. 

In  grading  the  roadbed,  the  dty  mglneer 
had  eonstmcted  the  same  upon  frozen 
ground,  and  had  made  the  fills  and  embank- 
ments by  the  use  of  froz^  earth.  Ice.  snow, 
brush,  and  other  material  unfit  for  a  perma- 
nent roadbed.  After  the  respondent  and 
crosa-ai^llant,  vho  wlU  be  referred  to  as 
the  respondent,  as  snbcontractor  for  the  Ce- 
dar Lake  Lodging  Cmnpany,  had  laid  a  part 
of  the  ties  and  rails  upm  the  roadbed,  and 
had  surfaced  and  ballasted  the  same,  the 
roadbed  began  to  sink  and  slide  by  reaami 
of  a  thaw;  and  snch  irartlon  of  the  track 
as  the  respondeat  had  laid  became  and  was 
In  Imminent  danger  of  being  lost  and  destroy- 
ed. The  portion  of  the  grade  upon  which 
ties  and  rails  had  not  been  laid  likewise  be- 
gan to  sink  and  slide,  rend«1ng  It  Impossi- 
ble for  the  w<nk  nnder  die  contract  to  be 
pursued. 

According  to  the  recital  in  the  findings,  the 
Cedar  Lake  Logging  Company  and  the  city 
of  Seattle,  through  its  dty  engineer,  joint^ 
and  severally  hired  the  respondent  to  per- 
form the  work  re  grading  the  roadbed,  and 
rebaUasting  the  track  where  necessary,  and 
relaying  the  ties  and  rails,  all  under  the  di- 
rection and  control  of  the  dty  engineer.  For 
this  work  actual  cost  plus  10  per  cent  for 
personal  supervision  thereof  was  to  be  al- 
lowed. 

The  contract  nndw  whldi  the  Cedar  Lake 
Logging  Company  was  to  do  tbe  w(wk  re- 
cited that: 

"In  case  any  extra  work  Is  regaired  for  which 
a  ^ioe  baa  not  been  induded  in  the  contract 
for  this  impioTcment,  the  same  shall  not  be 
begun  until  a  price  therefor  shall  have  been 
agreed  upon  in  writinK,  by  the  contractor  and 
the  city  engineer.  If  for  any  reason  the  same 
extra  work  cannot  b«  performed  at  an  agreed 
upon  nric&  it  will  be  paid  for  at  the  actual 
cost  ox  all  labor  and  material  required,  together 
with  10  per  eoit  additionaL" 

After  the  work  which  the  respondent  was 
reouired  to  do  had  been  performed,  he  was 
paid  on  account  tbeeeot  the  sum  |1,S20,07. 
Further  payment  being  refused,  thla  adlon 
was  brought  to  recorw  the  balance,  and  re- 
sulted in  t3ie  Jndgmrait  above  Indicated. 

Hie  appellant  in  Us  brief  makes  four 


points,  distinctly  and  separately  stated. 
These  wtU  be  conaideTed  in  tlie  order  In 
which  they  appear  In  the  brlel 

[2]  The  flrat  point  la  that,  slnoe  the  ordi- 
nance provided  for  the  construction  of  the 
roadbed,  the  reconstruction  made  necessary 
by  the  thaw  was  not  within  the  scope  of  the 
(ndinanoe,  and  ttierefcHe,  In  making  such  re- 
constmctlon,  It  was  d<me  without  authority 
of  the  dty  conndl.  The  ordinance  provided 
that  the  board  of  public  works  **be,  and  It  la 
hereby,  authmlzed  and  directed  to  construct 
a  railroad  •  •  •  in  accordance  with  the 
plans  to  be  iirepued  by  the  dty  engineer.** 
It  would  be  too  narrow  a  constnictl<»  to 
place  npon  this  ordinance  to  hdd  that  after 
a  portltm  of  tlie  work  had  been  perfonoed, 
and  for  any  reasm  was  damaged  or  de- 
stroyed, there  waa  no  authority  to  repair  or 
rebtdld.  It  tliat  construction  were  i^ven  to 
the  ordinance,  then,  In  case  any  portlfm  of 
the  work  were  damaged,  or  destroyed  before 
It  could  be  repaired  or  reconstructed,  it 
would  be  necessary  to  go  beck  and  have  Oie 
dty  council  pass  another  ordinance  authoris- 
ing such  repair  or  reconstruction.  It  seems 
plain  that  the  ordinance  should  not  be  given 
this  construction.  If  our  construction  of  the 
ordinance  be  the  prc^r  one,  the  case  of  Ar- 
nott  T.  Spdcane,  6  Wash.  442.  88  Pac.  1068, 
and  other  cases  dted  Iv  tbe  appellant  are 
not  applicable. 

[S,  4]  The  second  point  is  that  the  contract 
between  the  dty  and  the  Cedar  Lake  Log- 
ging Company  provided  a  method  by  which 
the  price  of  extra  work  was  to  be  deter- 
mined, and  that,  because  the  findings  do  not 
redte  that  there  was  an  attempt  to  agree  up- 
on the  price  of  such  extra  work  in  writing 
as  the  contract  required,  no  recovery  can 
be  had.  The  findings  being  silent  upon  this . 
question,  it  cannot  be  presumed  that  the  dty 
engineer  failed  In  the  performance  of  a  duty 
enjoined  upon  him  by  the  contract.  Further 
than  this,  the  work  was  performed  for  a 
price  fixed  In  the  contract  for  extra  work, 
providing  no  price  could  be  agreed  upon  In 
writing.  The  work  was  accepted  by  the  dty. 
Under  these  facts  the  dty  is  hardly  in  a  po- 
sition now  to  urge  the  silence  of  the  findings 
uixm  the  attempt  to  agree  in  writing  as  a 
defense  to  an  action  for  extras  which  were 
to  be  paid  for  in  the  manner  specified  in 
the  contract  If  the  attempt  to  agree  in  writ- 
ing should  be  abortive. 

[B]  The  next  point  is  that  the  action  is  for 
breach  of  contract  and  for  damages  arising 
out  of  the  omtract,  and  that,  as  no  claim 
was  filed  as  required  by  the  dty  charter,  the 
action  must  falL  The  fallacy  of  this  poel- 
tl<»i  is  the  assumption  that  the  action  Is  oae 
for  damages  arising  out  at  the  contract,  and 
not  an  action  npon  the  contract.  According 
to  the  facto  found,  a  oontraet  was  entered 
Into  by  which  matMlal  was  to  be  furnished 
and  labor  performed.  Tliereafter  the  con- 
tract was  performed  according  to  Its  tenna. 
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The  action  Is  upon  the  contract  for  the  bal- 
ance due  thereon,  and  not  tor  damages  arts* 
Ing  ont  of  the  breach  thereof.  In  Interna- 
tional Gmtract  Go.  t.  Seattle,  74  Waih.  662, 
1S4  PacL  602,  It  was  held  that  t2ie  provlalon 
ot  the  dtr  duuter  reQolring  "all  claims  for 
damages"  to  be  filed  as  therein  provided  In- 
cluded damages  arising  ex  contractn  as  well 
as  ex  delicta  But  it  was  not  there  held 
that  in  an  action  upon  a  contract  It  was 
necessary  to  file  a  claim  for  damages.  The 
difference  between  an  action  upon  a  contract 
and  a  claim  for  damages  arising  ont  of  a 
breach  of  contract  Is  recognized  in  that  case. 

[6]  The  fourth  point  is  that  the  respond- 
ent's contract  was  with  the  Cedar  Lake  Log- 
ging Ck>mpBn7,  and  not  with  the  city  of  Se- 
attle, and  therefore  no  action  can  be  main- 
tained against  the  city.  The  findings  do  not 
present  a  very  definite  theory,  yet  It  Is  fairly 
dedudble  therefrom  that  the  reqioodent  be- 
came, so  far  as  the  performance  of  the  ex- 
tra work  was  concerned,  the  assignee  of  the 
contract  Under  his  contract  with  the  log- 
ging company,  the  respondent  was  to  do  all 
of  the  work  which  that  company  bad  con- 
tracted to  do.  When  the  extra  work  became 
necessary,  the  dty  engineer  and  the  logging 
company  co-operated  In  anthorizlng  him  to 
do  such  extra  work.  The  work  was  per- 
formed at  the  exact  price  fixed  In  the  con- 
tract for  the  payment  for  extras.  If  the 
facts  show  an  assignment,  the  right  to  main- 
tain the  action  is  not  denied.  While  some  ot 
the  facts  found  would  be  opposed  to  the  the- 
ory of  an  assignment,  yet  the  findings  are 
reasonably  susceptible  at  a  oonatroctlon 
which  would  support  that  theory. 

f7]  The  presumption  being  In  favor  of  the 
correctness  of  the  Judgment,  the  findings,  if 
susceptible  thereof,  should  be  given  such  a 
reasonable  c<nutmction  as  will  snatain  the 
judgment 

The  Judgment  will  be  affirmed. 

HOBBIS.  a  J.,  and  HOLOOMB  and 
PABKBB,  JJ^  concur. 


STATD  ex  rd.  TWISS  t.  SUPERIOR  OOXTRT 

OF  LBWIS  COUNTT  et  aL  (No.  13638.) 
(Supreme  Court  of  Washhiston.  Nov.  22, 1916.) 

1.  ElQNENT  DOICAIN  ®=»79.  80  —  COKFINSA- 

TioN  Bbiokb  Tucnfo— Waivbb. 
The  benefit  of  Oonst  art,  1,  {  16,  proTiding 
that  private  property  cannot  be  taken  for  public 
use  until  compenaaatm  has  been  paid,  may  be 

waived. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gmt  Dig.  H  205-214;  Dec.  Dig.  «=>79, 
80.] 

2.  EMxtmn  DoKAnr  ^a79,  80  —  OounvsA- 
TioN  Befobx  Taking — wazvkb. 

Where  an  electric  railway  company  enters  up- 
on land  nnder  a  verb&l  agreement  with  its  owner, 
locates  and  grades  Its  right  of  way,  and  no  action 
Is  taken  against  it  for  over  two  years,  except  pro- 
tests against  an  alleged  minor  deviation  from  the 


agreed  location,  held,  the  landowner  waived  Us 
oonstitntional  right  to  payment  in  advance  and 
was  relegated  to  an  action  for  damages. 

[Ed.  NotCb — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  H  206-214;  Dec  Dig.  «=s» 
70,  80.] 

8.  iKJUKcnoH  ^>12— Natdb. 

It  is  not  the  fnnetfon  of  an  Injnnetloo  ta 
correct  past  injuries. 

[Ed.  Notew— For  other  eases,  see  Iniunetlon, 
Cent  Dig.  HtUtZ;  Dec  Dig.  «»12.] 

Department  1.  Original  certiorari  proceed- 
ings by  the  State  of  Wadilngton,  on  the  rda- 
tloa  of  G.  It.  Twlas,  against  the  Superior 
Court  of  Lewis  County  and  others.  Order 

affirmed. 

O.  A.  Studebaker,  of  catdiaUs,  for  relator. 
Forney  &  Ponder,  of  Obehalls^  for  responds 

ents. 

ELLIS,  J.  Certiorari  to  review  an  order 
of  the  superior  court  of  Lewis  county  dis- 
solving a  temporary  restraining  order.  From 
the  return  it  appears  that  relator  la,  and  at 
all  times  material  to  this  inquiry  was,  the 
owner  of  the  south  half  of  the  southwest 
quarter  and  the  southwest  quarter  of  the 
southeast  quarter  of  section  26,  township  18 
north,  range  1  east  W.  M.  In  Lewis  county. 
In  the  spring  of  1914  relator  and  the  Wash- 
ington Electric  Railway  Company,  a  public 
service  corporation  organized  under  the  laws 
of  this  state,  entered  into  a  verbal  agreoneot 
wheteby  that  company  was  to  be  permitted 
to  construct  its  grade  and  tracks  and  to  op- 
erate its  trains  across  relator's  lands  upon  a 
right  of  way  36  feet  wide  extending  along 
the  north  line  of  the  westerly  80  acres  above 
described  and  70  feet  wide  extending  diago- 
nally in  a  southeasterly  direction  through  the 
easterly  40  acres  above  de8crit>ed.  It  was 
admitted  in  argument  that  the  S5-foot  ri^t 
of  way  across  the  flrst-m«itioned  tract  was 
to  be  donated  free  of  cost  to  the  electric 
company,  and  that  the  70-foot  right  of  way 
across  the  easterly  40  acres  was  to  be  paid 
for  at  a  price  to  be  agreed  upon  between  the 
parties.  The  agreement  was  conditioned  up- 
on the  construction  of  the  road  so  as  to  be 
ready  for  the  regular  operation  of  trains 
within  16  months.  In  June,  1914,  the  electric 
company  entered  upon  the  lands  with  rela- 
tor's permission,  and  thereafter,  with  rela- 
tor's knowledge,  consent,  and  acquiescence, 
constructed  the  grade  for  Its  road  on  tha 
north  36  feet  of  the  80-acre  tract  and  across 
the  easterly  40,  and  fenced  and  ditched  the 
rl^t  of  way  throughout  its  extent  across 
both  tracts.  Three  written  agreemente  were 
prepared  at  different  times,  two  by  the  elec- 
tric company  and  one  by  relator,  but  each 
side  r^ected  each  agreement  as  prepared  by 
the  other,  claiming  that  It  did  not  conform  to 
the  oral  agreement  It  is  claimed  that  in  the 
construction  of  its  grade  the  dectrlc  company 
deviated  from  the  right  of  way  as  proposed 
and  agreed  upon  at  a  point  near  where  it 
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paamd  from  80-«er«  tract  onto  thft  easter- 
ly 40^  bnt  It  !■  admitted  that  this  deviation 
wai  all«^  htSng  possibly  about  40  feet  It 
appears  that  acnne  objection  was  then  made 
by  relator,  tmt  vh^er  after  the  grade  was 
completed  or  before  does  not  aroear.  No  pro- 
oeedlns  of  any  kind  has  ever  been  bronght  to 
fwftit  the  easemmt  for  the  right  of  way  be- 
^canae  of  the  failure  of  the  company  to  con- 
'stmct  the  road  within  the  time  agreed  upon. 
After  the  grade  was  completed  the  electric 
company  ceased  work  upon  Its  line  and  noth- 
ing further  waa  done  until  the  spring  of  1916, 
whei  it  conveyed  Its  line  to  respondent  Cbe- 
halis,  Cowllts  &  Oascade  Railway,  which  It 
seems  to  be  assumed  la  also  a  public  service 
corporation.  lu  June,  1916,  respondent  be- 
gan leveling  the  grade  acroos  relator's  land 
for  the  Imposition  of  ties  and  rails.  In  Au- 
gust, 1916,  relator  brought  an  action  to  en- 
join respondent  from  proceeding  with  the 
work  and  claiming  (200  damages  for  the 
work  already  done.  A  temporary  restraining 
order  was  issued.  Re^ondent  moved  to  dis- 
solve this  restraining  order,  and  i^n  a 
hearing  the  trial  court  granted  the  motion ; 
the  order  being  conditioned  upon  respond- 
ent's filing  a  bond  of  fSOO,  or  cash  In  lieu 
of  bond  In  that  sum,  as  securl^  for  any  dam- 
ages whltih  relator  might  recover.  KeBpond- 
ent  deposited  $500  In  court  and  proceeded 
witli  the  work  of  laying  Its  track,  whereupon 
r^tor  instituted  this  proceeding.  It  Is  ad- 
mitted that  the  deposit  of  9B00  will  be  amply 
sufficient  to  oorer  all  damages  wlilch  relator 
may  suffer  by  reason  of  the  takbig  of  his 
lands  for  a  right  of  way. 

[1]  Relator  rests  upon  the  elementary 
pn^Hwitlon  that  under  our  Constltatlon  pri- 
vate property  cannot  be  taken  for  a  public 
use  without  just  compensation  first  being  as- 
certained and  paid.  He  relies  upon  State  ex 
reL  Smith  v.  Superior  Court,  26  Wash.  278, 
66  Pac.  385.  The  conrt  there  had  under  re- 
view an  order  which  permitted  the  defend- 
ant to  damage  private  property  and  substi- 
tuted a  bond  for  the  damages  which  the  Con- 
stltntlon  declares  must  be  assessed  and  paid 
in  advance.  It  waa  therefore  properly  held 
that  an  unconditional  Injunction  should  have 
been  granted.  But  It  does  not  follow  from 
that  decision  that  the  right  to  compensation 
In  advance  may  not  be  waived,  and  the  prop- 
erty omier  thereafter  relegated  to  his  reme- 
dy In  damages.  In  Kaufman  v.  Taeoma, 
Olympla,  etc.,  B.  &  Co.,  11  Wash.  682,  685, 
40  Pac  137, 188,  this  court  said: 

*^rbe  charter  provided  that  before  private 
property  shoiild  be  taken  or  damaged  the  damag- 
ea  sbould  be  ascertained  and  paid,  and  the  con- 
stitutional prOTisiOD  aforesaid  was  to  the  same 
effect  This  was  not  done,  but  the  respondents 
saw  fit  to  allow  the  work  to  proceed  without  at- 
tempting to  reetrain  the  performance  of  It,  or  to 
recover  damages  prior  to  its  completion,  and  thus 
waived  payment  In  advance  and  were  confined  to 
their  rigbl  to  bring  an  action  to  recover." 


In  Kak«id7  T.  Columbia  ft  P.  S.  B,  R.  Ga, 
87  Wash.  67S.  680,  80  Pac  205,  206.  this 
court  said: 

"An  owner  of  land  -who  stands  by  and  with- 
out protest  sees  a  railroad  constructed  thereon, 
is  stopped  thereafter  to  maintain  an  action  in 
ejectment,  or  a  suit  for  injonctioo,  to  prevent 
the  operatioa  of  the  road.  His  remedy  is  lim- 
ited to  an  action  for  damages  for  his  compensa- 
tion." 

[2]  In  tb»  case  before  us  respondent's  pred- 
ecessor In  interest,  the  electric  company,  en- 
tered upon  the  relator*a  land  in  1914  with 
hia  full  consent  and  under  a  verbal  contract 
The  relation  of  tbe  parttes  was  purely  con- 
tractual. The  rlgbt  of  way  as  now  occupied 
by  respondent  was  then  fenced  throughout 
The  grade  for  tlie  road  was  folly  completed 
across  all  of  the  relator's  land.  It  is  true 
relator  claimed  that  there  was  a  sl^t  devi- 
ation at  one  point  from  the  line  as  agreed 
upon,  and  that  he  did  not  know  of  this  at 
the  time,  but  it  Is  admitted  that  be  did  know 
of  It  In  1914  at  about  the  time  the  grade  waa 
completed.  Though  he  then  objected,  he  took 
no  steps  to  recover  the  land,  and  the  electric 
company  and  the  respondent  here,  as  Its  suc- 
cessor, have  been  In  possession  ever  since. 
From  the  negotiations  then  and  thereafter 
had,  even  down  to  a  letter  written  by  r^tor 
O.  L.  Twiss  on  May  31.  1916,  It  is  dear  that 
relator  was  not  objecting  so  much  to  this 
slight  deviation  as  to  the  amount  of  compen- 
sation offered  by  respondent  and  its  pred- 
ecessor. We  are  clear  that  under  the  forego- 
ing decisions  relator  has  waived  his  right  to 
compensation  in  advance  for  the  taking,  and 
is  relegated  to  his  action  In  damages. 

[3]  Moreover,  whatever  damages  can  ever 
be  caused  by  the  building  of  respondent's 
road  were  Inflicted  in  1914  when  the  grade 
was  constructed  and  ditched  and  the  right  of 
way  fenced.  "It  Is  not  the  function  of  In- 
Jxmction  to  correct  past  Injuries."  Hodge- 
man V.  Olsen,  86  Wash.  615,  100  Pac.  1122, 
L.  R.  A.  lOlAA,  738;  1  High,  Injunctions, 
p.  88. 

The  order  under  review  is  affirmed. 

MORRIS,  C.  J.,  and  MAIN,  PABEBB,  and 
GHADWICK,  33„  concur. 


KILIiESS  T.  OBBAT  NORTHERN  BT. 

(No.  18481.) 

(Supreme  Oonrt  of  WaaMnffton.  Nov.  22, 1016.) 

1.  Masteb  anu  Sbsvart  4s32G0%,  New,  vol. 

IB  Ke7-No.  Series— AonoHS—FlDEBAl.  Stat- 

VTt — BUOTION. 
Where  an  employ^  as  plaintiff  in  an  acti<ui 
under  the  federal  Ehnployers'  liability  Act 
(Act  April  22.  1908,  c  149,  36  Stat  66  [IT.  S. 
Comp.  St  1918,  S{  8657-S6651)  resists  the  re- 
moval of  the  action  to  the  federal  courts  upon 
hia  right  to  sue  in  the  atate  courts  under  the 
statute,  he  elects  as  betweai  a  right  of  action 
at  common  law  and  one  under  the  statute,  and 
must  abide  by  such  election  as  fixing  the  law  of 
the  case. 
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REPORTER 


(Wash. 


2.  CoiniK20K  4^27— Fsonu.  Statuti— Blu- 

PLOTUBNT  WiTHIir  THB  AOT— "IiraSBBTATB 

COICUZBCB." 
An  employ^,  injund  while  bnlldin?  a  scaf- 
fold  to  be  lUMd  by  him  hi  iMinUng  a  freiftht  shed, 
which  is  aeed  bj  a  railroad  as  an  instrumental- 
ity in  interstate  commerce,  is  not  engaged  in 
an  act  so  directly  and  immediately  connected 
with  interstate  commerce  as  substantially  to 
form  a  part  or  necessary  incident  thereto,  and 
his  injury  is  therefore  not  compensable  under 
the  federal  statute.. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  25;  Dec.  Dig.  «=927. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serlea,  Intentsta  Commerce.] 

Department  1.  Appeal  from  Snperior 
Court,  King  Oonnty;  A.  W.  Frater,  Judge. 

Action  by  William  ElUes,  mider  the  fed- 
eral Employers'  Liability  Act,  agaii^  the 
Great  Northern  Railway.  Judgment  for 
plaintiff,  and  defendant  appeals.  Rerersed. 

F.  v.  Brown  and  F.  O.  Doietr.  both  of 
SeatUe,  for  appellant.  Carkeek  &  McDonald, 
of  Seattle,  for  reepcmdent 

UORRIS,  C.  J.  Ai9»eal  from  a  Judgment 
in  fkroT  of  respondent  upon  verdict  In  hla 
faror.  The  action  was  brought  under  the 
federal  Employers'  Liability  Act,  and  the 
first  qnestlon  to  be  determined  1b  whether  or 
not  leepondent  was  at  the  time  of  his  injury 
engaged  In  Interstate  commerce,  and,  Qiere- 
fore,  within  the  act.  If  he  was  not  so  en- 
gaged, then  this  acOm  moat  fall. 

BeqKmdent  was  on^yed  by  aMidlaiit  as 
a  laborer.  Or  the  day  In  question  he  was 
directed  to  so  down  to  appellant's  freight 
shed,  in  which  Interstate  commerce  was 
handled,  and  paint  or  whttewaata  the  o^lng 
of  the  abed.  For  this  purpose  a  scaffold 
was  to  be  erected  mKm  wtaldi  respondent  and 
those  engaged  with  him  were  to  stand  while 
applying  Uie  i»int  Arriving  at  the  shed 
xespMident  and  two  others,  Wood  and  Casey, 
were  directed  BfcGlnlty,  the  foreman  in 
charge,  to  build  the  scafffrtd  out  of  4mA'»  laid 
across  the  main  rafters  of  the  Shed  about 
13  f6et  above  the  flow.  Upon  these  4x4*8 
2x10  planks  were  to  be  laid,  but  not  nailed, 
as  It  would  be  necessary  to  move  the  planks 
as  the  work  progressed.  After  directing 
them  how  to  build  the  scaffold,  McOinlt? 
showed  them  a  pile  of  lumber  out  in  the 
yard  from  which  the  necessary  timber  for 
the  scaffold  was  to  be  procured.  Wood, 
Casey,  and  respondent  th««tipon  iffoceeded 
to  build  the  scaffold. 

At  the  time  of  the  accident  respondent 
was  upon  the  scaffold  putting  the  planks  in 
place,  and  Wood  and  Casey  were  below  pass- 
ing them  up.  Wood  noticed  that  one  of  the 
4x4's  already  In  place  was  showing  signs  of 
breaking,  and  be  and  Casey  went  out  to  the 
pile  of  lumber  and  obtained  another  timber 
to  place  under  the  defective  4x4  as  a  brace. 
This  was  done,  and  while  the  brace  was  be- 
ing held  In  place  by  the  men  below,  Wood 


directed  respond^t  to  nail  its  nn>er  wd  to 
the  4x4.  Respondent  proceeded  to  do  so, 
kneeling  upon  a  plank,  when  the  4x4  bnAe, 
and  he  fell  to  the  floor.  These  facto  will  be 
safflclmt  to  determine  the  Question  sui^ested. 

[1]  Respcmdttit,  having  resisted  a  remov- 
al of  his  case  to  tbe  federal  courts  upon  his 
right  to  sue  In  the  state  court  nndw  the  fed- 
eral statute,  tSected  as  between  a  right  of^ 
actlm  at  comnMm  tew  and  one  under  the  fed*' 
eral  act,  and  must  abide  by  his  electlcMi  as 
a^ine  the  law  at  ton  case.  Balrd  v.  North- 
em  Fadflc  By.  Co.,  78  Wash.  07. 138  Paa  826. 

[I]  The  fr^j^t  shed  itself  as  a  storetionse 
and  place  tor  the  handling  of  Interstate  oom* 
merce  Is  conceded  by  ai^ellant  to  be  an  in- 
strumentality made  use  of  In  intrastate  com- 
merce, but  it  does  not  follow  that  the  build- 
ing of  a  scafffdd  to  be  used  to  the  painting 
of  an  IntOTStoto  commraee  fn^^t  shed  bears 
sudK  a  relation  to  the  movnnent  of  Inters 
state  freight,  or  is  such  an  integral  or  nec- 
essary part  thereof  aa  to  make  such  work 
fall  within  any  deflnltloi  or  test  of  Interstoto 
commerce  that  has  up  to  this  time  been  an- 
aounced.  In  Horton  v.  O.  W.  B.  &  N.  Co.. 
72  Wash.  603,  130  Pac.  897.  46  L.  B.  A.  (N. 
S.)  8,  we  reviewed  the  cases  then  reported 
to  determine  a  practical  test  to  apply  to 
cases  that  would  fall  wlthto  the  act,  and 
rea<died  the  conclosiou  that  the  employment 
of  the  Injured  servant  must  be  In  connection 
with  some  Instrumentellty  used  in  Interstate 
commerce,  and  that  the  relation  of  the  em- 
ployment to  Interstate  commerce  must  be 
such  that  an  injury  to  the  servant  tended  to 
hinder  or  delay  the  movement  of  trains  en- 
gaged In  such  commerce;  We  sustained  the 
action  as  within  the  act  In  that  case  upon 
the  theory  that  an  employ^  whose  duty  it 
was  to  attend  a  pumping  plant  furnishing 
necessary  watw  to  interstate  trains  was  em- 
[doyed  In  furthering  the  movement  of  inter^ 
state  traffic  as  much  as  the  flreman  who 
stoked  the  engine,  the  swttchman  moving  oil 
for  use  In  an  Interstate  engtoe,  or  the  .serv- 
ant who  repaired  the  engine  or  cars;  and 
that  to  gcdng  to  his  enqilt^mait  the  means 
supt^ied  by  the  master  he  was  under  the  pro- 
tection (rf  the  act  to  the  same  extent  as  the 
flreman  passing  from  one  phase  of  hla  emi- 
ployment  to  another,  to  eadi  of  which  cases 
the  action  has  been  sustained.  Nwthran 
Pacific  By.  Co.  v.  Maerkl.  108  Fed.  1«  117  C. 
C.  A.  237;  Lampbere  v.  O.  B.  &  M.  Co.,  106 
Fed.  336,  116  C.  C.  A.  156,  47  U  B.  A.  (N. 
S.)  1;  Mmtgomery  v.  Southern  Padflc  By. 
Co..  64  Or.  S07,  181  PftC.  607,  47  U  B.  A.  (N. 
S.)  13. 

We  agato  passed  upon  the  character  ot 
employment  necessary  to  bring  toe  servant 
under  toe  federal  act  to  BOlch  v.  C,  M.  &  St 
P.  By.  Co.,  90  Wash.  47,  IBS  Pa&  422,  where 
a  swltehman  was  Injured  while  engaged  to 
the  removal  of  cars  from  one  repair  track  te 
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anotber,  and  mistalned  tbe  ectlon  1>eeause  of 
testimony  that  one  of  tbe  care  being  moved 
was  loaded  with  lnm1>er  destined  fT<Hn  trans- 
portation to  the  state  of  Sonth  Dakota.  We 
there  reasoned  that  the  interstate  transporta- 
tion to  which  this  car  was  then  devoted  was 
not  ended  merely  because  the  car  had  hecome 
temporarily  disabled  and  had  been  placed 
upon  the  repair  track  awaiting  repairs.  No 
case,  ^ther  state  or  federal,  has  gone  far- 
ther in  sustaining  liability  under  tbe  federal 
act  than  either  the  Horton  or  the  Bolcii 
Cases,  but  in  each  of  fhose  cases  the  work  in 
which  the  servant  was  engaged  at  the  time 
of  his  Inj cries  was  within  the  test  announced 
to  tiie  Horton  Case,  or,  as  said  in  New  York 
Central  A  H.  B.  R.  Co.  v.  Carr,  238  U.  S. 
260.  S5  Snp.  Ot  780,  S9  L.  Bd.  1298,  at  tbe 
time  of  the  Injury  the  employ^  was  engaged 
to  an  act  which  was  so  directly  and  Immedi- 
ately connected  with  interstate  commerce  as 
snhstantlaUy  to  fbrm  a  part  or  s  necessary 
toddent  thereto. 

Adopting  tbia  liberal  nde  of  Interpretation, 
the  facts  here  presented  do  not  come  wiOiln 
it  Tbe  buUdtog  of  a  scairold  in  a  freUCht 
shed  upon  which  a  workman  la  to  stand  while 
painting  the  roof  has  no  direct  or  Immediate 
oonnectlon  witb  Interstate  ccnnmerce,  nor  is 
It  a  necessary  Inddrat  In  forOMrlng  the 
moTonent  of  Interstate  freight  It  may  be 
admitted  that  the  fretsfht  shed  la  an  instro- 
mentallly  made  use  €t  In  Interstate  com- 
merce, but  tbe  respcmdent  was  not  at  work 
upon  the  freight  shed.  Hla  act  was  at  least 
one  step  removed  from  any  connection  with 
Interstate  commerce  or  any  of  Its  Instrumen- 
talities either  directly  or  Indirectly. 

This  view  Is  in  harmony  with  that  express- 
ed in  Illinots  Central  By.  Co.  v.  Rogers,  221 
Fed.  62, 136  C.  a  A.  530,  where  It  was  held 
that  a  workman  engaged  to  deantog  st^cils 
used  in  the  manufacture  and  repair  of  to- 
terstate  cars  was  not  entitled  to  the  pro- 
tection of  the  federal  act  It  Is  likewise  sns- 
tatoed  by  Shanks  v.  D.,  L.  &  W.  B.  B.  Co.,  239 
U.  S.  556,  36  Sup.  Ct  180,  60  L.  Ed.  436,  L. 
B.  A.  1916C,  797.  There  a  workman  employ- 
ed in  the  railway  machtoe  shops  where  re- 
pairs were  made  to  engtoes  operated  to  In- 
terstate commerce  was  injured  while  movtog 
a  hsavy  shop  fixture  used  to  repair  work. 
It  was  held  that  the  connection  between  the 
fixture  and  toterstate  transportation  was  too 
remote;  tbe  only  function  <^  the  fixture  be- 
ing to  communicate  power  to  machtoery  used 
to  repairing  engines,  some  of  which  were 
used  to  such  transportation.  So  here,  the 
only  function  to  bnlldtog  this  scaftold  was 
to  assist  to  patoting  a  frel^t  shed  which 
stored  Interstate  commerce.  If  movii^  a 
fixture  which  furnishes  power  to  machinery 
used  to  Interstate  commerce  is  without  the 
act,  then  by  tbe  same  reas(»itog  tbe  buUdtog 
of  a  scaffold  to  be  used  to  painting  a  freight 
shfd  used  to  toterstate  commerce  is  without 
the  act  The  Shanks  Case  dtes  to  Its  support 


Del.,  L.  &  W.  B.  R.  Co.  V.  Turkonis,  288  U.  S. 
439.  38  Snp.  Ot  902,  59  L.  Ed.  1397,  In  which 
it  was  held  that  a  mtoer  settli^  off  a  charge 
of  dynamite  for  the  purpose  of  blasting  coal 
to  be  used  to  interstate  commerce  was  not 
engaged  to  toterstate  commerce.  If  tbe  mto- 
Ing  of  coal  for  use  to  toterstate  commerce 
is  not  an  engagement  to  such  commerce,  then 
building  a  scaffold  for  a  freight  shed  used 
to  toterstate  commerce  is  not  employment 
to  such  commerce. 

Bespoodent  relies  upon  OoL  ft  P.  S.  B.  Oo. 
V.  Sauter,  223  Fed.  604,  139  a  C.  A.  m  It 
there  appears  that  tbe  railroad  company  was 
building  a  trestle  across  Cedar  river  to  serve 
as  a  temporal?  structure  for  poatAag  trains 
engaged  to  toterstate  traffic^  and  as  a  fUse* 
work  for  rebuilding  an  old  bxidse.  An  em- 
ploy^  waa  at  worts  to  making  a  clear  space 
to  which  piles  oonld  be  driven  among  logs 
and  dfibrls  that  had  drifted  agalnat  a  sup- 
POTting  tmsB  when  tbe  bridge  fell  upon  him. 
The  court  hdd  that  the  employment  was  to 
interstate  commerce.  This  case  can  be  readi- 
ly saivorted  under  all  the  cases.  The  tres- 
tle was  an  nndoabted  Inatnunentallty  of  to- 
twstate  commerce,  and  Uie  driving  of  piles 
and  .the  clearing  of  the  neceaaary  space 
Uuoutfr  whltat  Ui^  eonid  be  drlren  was  a 
neeeSBBiy  Incident  in  tbe  building  of  the  tres- 
tle. The  abundant  reason  for  this  holding 
does  not,  to  oor  judgment  support  lespond- 
wfa  position.  v.  Sonthem  Padflc  By. 
Go.  (D.  a)  210  Fed.  02,  is  also  r^ed  npon. 

The  injured  workman  was  there  employed 
to  constructing  an  office  to  a  freight  shed 
opOTated  to  connection  with  toterstate  com- 
merce; tH^d,  the  employment  was  to  toter- 
state commerce,  stace  the  f  r^ht  shed  was  an 
instrumentality  used  to  such  commerce,  and 
the  work  betog  done  was  in  matotalntog  it 
to  proper  condition.  This  case  would  be  au- 
thority fbr  hcddtog  that  palnttog  the  roof  ot 
tbe  frelfljit  shed  was  employment  withto  to- 
terstate commeree.  Respondent  waa  not  so 
engaged.  He  was  building  a  scaffold  which 
was  neither  a  necessary  nor  any  part  of  the 
freight  shed.  To  say  that  while  pstoting  the 
roof  the  workman  was  engaged  to  toterstate 
ccmmoeroe.  bat  not  so  uigaged  while  bnlldtog 
the  scaffold,  Is  a  sound  dlsttoction  under  tbe 
auth(«ltles  which  hold  that  a  woiicman  may 
often  and  nyildly  during  the  same  day  pass 
from  one  dass  tff  emi^oyment  to  another. 
New  York  Craitral  R,  B.  Co.  v.  Oarr,  238  U. 
S.  260,  86  Sup.  Ot  780.  69  li.  Bd.  1298. 

Many  other  cases  are  dted  where  workmen 
were  injured  while  working  upon  repair 
shops,  roundhouses,  stations,  and  outhouses, 
all  of  which  were  bdd  to  be  instrumentali- 
ties of  toterstate  commerce.  These  cases 
would  be  authorltjy  here  If  re^ondent  was 
working  upon  the  freight  shed.  We  cannot 
escape  tbe  conduslon  that  the  respondent 
was  not  engaged  to  totovtate  commerce,  and 
for  this  reason  hla  acttoa  must  fail. 
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The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss. 

MOUNT.  FULLBBTON.  and  BLUS,  JJ^ 
concur. 

OHADWIOK,  J.  I  awcnT  in  tbe  resnlt 


WILGE  et  al.     CITY  OF  GHENBY  et  aL 
(No.  13483.) 

(Supreme  Oonrt  of  Wasliington.  Not.  22, 1916.) 

1.  KmncxPAL  CoBPOBATioNs  <5==> 293(2)  —  Lo- 
cal XMPBOyEKSNTS  —  BEGULABITT  OF  PBO- 
CEEDING. 

Under  Laws  1011,  p.  444.  |  10,  prescribins 
tlie  procedure  of  dty  ooundls  in  making  local 
impTorementB  and  assessing  the  cost  thereof 
against  property  to  be  ben^ted,  a  diagram  of 
the  pro^posed  improvement  filed  pursuant  to  the 
resolution  of  the  council  which  referred  thereto 
may  be  looked  to  in  aid  of  the  resolution. 

[EM.  Note.— For  other  cases,  see  Municipal 
OorpfMtbna,  Cent.  Dig.  f  778;  Dee.  Dig.  «s» 
296(2).] 

2w  MimioiPAi.  OOBPOBAHOHfl  «s»298^  —  I<o- 
cix  IuPBOTnHBNTa  —  Baom^unT  ov  Fbo- 

Where  the  resolution  for  a  local  improvement 
under  Laws  1911,  p.  444,  {  10,  Hpecifically  men- 
tioned colverts  and  catch-basins,  the  cost  of  con- 
structing such  culverts  and  catch-basins  consti- 
tuted a  part  of  the  proposed  improvement  and 
was  chargeable  against  the  property  benefited. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  X>1k.  I  778;  Dee.  Dig. 
298^.] 

S.  MninoiPAi.  OoKPOunoiis  «s^8B(2)  —  Lo- 

OAL  IMPSOTZMXRTS  —  ElQULABITY  OF  PBO- 

CEEDINO. 

Where  the  resolution  for  the  construction  of 
local  improvement  under  Laws  1911,  p.  444,  | 
10,  referred  to  a  diagram  of  the  proposed  im- 
IHOvement  oo  file  but  did  not  in  terms  direct  the 
preparation  of  such  diagram  bo  as  to  show  par- 
ticular details  of  the  improvement,  keH,  never- 
theless, that  the  diagram  and  resolution  read 
together  were  effectual  in  informing  tbe  property 
owners  of  the  nature  of  the  improvement  and 
woe  a  substantial  compliance  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  OenL  Dig.  f  773;  Dec  Dig.  ^ 
293(2).] 

Department  2.  Appeal  from  Superior 
Ooart,  Spokane  Ooonty;  J.  Stanley  Webeter, 
Judge. 

Action  by  Annie  Wllce  and  others  against 
the  City  of  Ghen^  and  otlten.  Judgment 
for  defendant  and  idalntiff  wpeals.  Af- 
firmed. 

Oravea,  Klier  ft  Grares,  of  Spokane,  for 
appellants.  Wakefield  ft  Witherspoon,  of 
Spokane,  Loais  F.  Bunge,  of  Cbeuey,  and  E. 
P.  Xwoby,  ot  Spokane^  tor  respondenta. 

PABKER.  J.  Tbe  plalntlfla,  Annie  wnce 
et  al.,  commenced  this  acUon  In  the  snperior 
court  for  Spokane  county,  seeking  to  have 
the  city  of  (Tbeney  and  its  ofllcers  enjoiued 
from  constructing  a  proposed  local  street 
ImproTement  and  charging  the  cost  thereof  by 
apeclal  assessment  gainst  the  property  of 


the  plaintiffs  and  others.  The  cause  being 
heard  upon  the  merits  in  the  superior  court. 
Judgment  was  rendered  denying  the  relief 
prayed  for- by  them,  from  which  they  have 
appealed  to  this  court. 

The  contention  of  counsel  tot  appellants 
is,  speaking  generally,  that  the  city  Is  pr6- 
ceeding  without  jurisdiction,  or  rather  In  the 
wrongful  exercise  of  Jurisdiction.  In  that  the 
improvement  as  finally  ordered  by  ordinance, 
and  for  the  construction  <^  which  a  contract 
was  mtered  Into,  Includes  items  of  construc- 
tion not  mentioned  or  contemplated  by  the 
terms  of  the  resolution  of  the  city  council 
declaring  its  intention  to  construct  the  Im- 
provement, and  that  therefore  appellants  had 
no  opportunity  to  object  to  tbe  improvement 
as  finally  ordered  and  contracted  for  by  the 
dty. 

The  controlling  facts  are  not  in  dlapnte  and 
nmy  be  snmmarized  as  follows:  In  May, 
1916v  the  city  council  adopted  a  resolution 
declaring  its  Intentioa  to  improve  a  number 
of  the  streets  of  the  dty  by  grading,  con- 
structing cement  sidewalks,  crosswalks,  and 
gutters,  and  by  "constructing  drainage  cul- 
verts and  catch-basins,  as  will  more  fully  ap- 
pear from  the  diagram  and  print  whidi  the 
conmiittee  on  'Streets  and  Alleys*  la  here- 
inafter ordered  to  provide;  constructing  a 
concrete  gutter,  also  concrete  curbs  on  First 
street  between  D  street  and  Q  street" 
This  quoted  language  is  the  only  portion  of 
the  resolution  which  could  be  construed  as 
having  reference  to  the  Items  of  constmctlon 
of  which  appellants  complain.  The  resolu- 
tion directs  notice  of  bearing  to  be  given,  and 
also  directs  the  committee  on  streets  and  al- 
leys to  prepare  estimates  of  the  cost  of  the 
proposed  improvement,  and  also  a  diagram 
thereof  and  of  the  district  showing  the  pn^ 
erty  to  he  charged  with  the  cost  thereof,  as 
required  by  the  local  Improvement  law.  No- 
tice was  accordingly  duly  given,  and  an  esti- 
mate and  diagram  also  were  prepared  and 
filed.  Upon  this  diagram  there  is  designated 
as  a  part  of  the  proposed  improvement  a 
storm  sewer  six  Uocks  long  in  one  of  the 
streets  proposed  to  be  improved,  and  also 
five  manholes  in  connection  therewith.  These 
are  the  principal  Items  of  construction  com- 
plained of  by  appellants  as  not  being  provid- 
ed for  or  mentioned  in  the  resolution  of  In- 
tention. Thereafter,  the  time  for  remon- 
atrances  against  the  making  of  the  Improve* 
ment  having  expired,  die  dty  passed  an  ordi- 
nance finally  ordering  the  constmctlon  of  the 
Improvement,  Induding  the  storm  sewer  and 
manholes  as  designated  npon  the  dl^^ram 
filed  in  pursuance  of  the  leaolntlon  of  Inten- 
tion, and  before  the  exi^ration  of  the  time 
for  filing  remonstrances  hy  the  property  own- 
ers. The  contract  for  the  construction  of  the 
improvement  was  accordingly  entered  into 
for  the  lump  sum  of  $37,000.  It  l8  agreed 
that  the  storm  sewer  and  five  manholes  deslff- 
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Dated  niKm  the  diagram  as  composlnK  a  part 
at  the  ImproTement  would  cost  $2,17S,00,  or  a 
little  lesa  than  6  per  ceat,  of  the  total  cost  of 
the  entire  ImproTement  The  ImproTement 
district  embraces  about  7S  ordinary  city 
blocks,  and  the  improvement  Is  of  snbstan- 
tlally  all  of  the  portions  Of  the  streets  bor- 
dering npon  these  blocks,  so  that  the  storm 
sewer  and  manholes  In  connection  therewith 
form  a  comparatively  small  part  of  the  im- 
provement as  to  both  qnanti^  and  cost  It 
was  shown  at  the  trial  that  the  storm  sewer 
and  manholes  in  connection  therewith  were 
necessary  to  the  proper  drainage  of  the  Im- 
provement, as  much  so  as  the  catch-basins 
and  culverts  whlc^  were  spedfically  mention- 
ed In  the  resolution  of  intention. 

By  the  general  local  improvement  law  the 
initiation  of  a  local  Improvement  proceeding 
may  be  either  upon  petition  of  the  owners  of 
property  to  be  benefited  by  such  improve- 
ment, or  directly  by  resolution  of  the  city 
councIL  Section  10  of  the  law  relating  to 
the  initiation  of  such  a  proceeding  by  resolu- 
tion reads  as  follows: 

"Any  such  improvement  may  be  initiated  di- 
rectly oy  the  dty  or  town  council  by  a  resolution 
dedaring  its  Intration  to  order  sach  improve- 
ment, setting  forth  the  nature  and  territorial  ex- 
tent of  such  proposed  improvement,  and  ootity- 
tng  all  persons  who  may  desire  to  object  thereto 
to  appear  and  present  such  obieetions  at  a  meet* 
log  of  the  council  at  the  time  specified  In  snch 
resolution:  and  directing  the  proper  board,  offi> 
cer  or  authority  to  submit  to  the  council  at  or 
(trior  to  the  date  fixed  for  such  hearing  the  es- 
timated cost  and  expense  of  such  improvement, 
and  a  statement  of  the  proportionate  amount 
thereof  which  should  b«  borne  by  the  property 
within  the  proposed  assesament  district,  and  a 
statement  of  the  aggregate  assessed  valuation  of 
tha  real  estate,  exclusive  of  improvements,  with- 
in said  district  aeeordiog  to  the  valuation  last 
placed  upon  it  for  the  purposes  of  general  taxa- 
tion, together  with  a  diagram  or  print  showing 
thereon  the  lots,  tracts  and  parcels  of  land  and 
otha  property  which  will  be  spedaUy  benefited 
thereby  and  the  estimated  amount  of  the  cost 
and  expense  of  such  improvement  to  be  borne 
by  each  lot,  tract,  or  parcel  of  land  or  other 
pnnerty.  Such  resolution  duiU  be  published  in 
at  least  two  consecutive  issues  of  the  official 
newspaper  of  such  dty  or  town,  the  date  of  the 
first  publication  to  be  at  least  fifteen  (16)  days 

£rior  to  the  date  fixed  by  anch  resolution  for  hear- 
ig  before  the  city  council,    •    •    * "  Laws 
Iftll,  p.  444,  1 10. 

It  is  insisted  in  appellants'  behaU  that  the 
dty  council's  resolution  of  intention  to  con- 
struct the  Improvement  did  not,  as  required 
by  section  10  of  the  local  improvement  law 
above  quoted.  Include  the  storm  sewer  and 
manholes  which  were  constructed  as  a  part 
of  the  improvement,  so  as  to  furnish  appel- 
lants an  opportunity  to  object  to  the  construc- 
tion of  the  Improvement  as  finally  ordered 
and  contracted  for  by  the  dty  authorities. 
Counsel  Invoke  a  rule  of  strict  construction 
and  of  strid;  compliance  with  the  provisions 
of  section  10  such  as,  they  argue,  finds  sup- 
port in  the  early  deddons  of  this  court  In 
Buckley  v  Tacoma.  0  Wash.  253.  37  Pac.  441, 
McAllister  v.  Tacoma,  9  Wash.  272,  37  Pac. 
SS8.  and  Kline  v.  Taooma.  U  Wash.  103,  SO 


Pac.  4fiS,  dealing  with  somewhat  similar  pro- 
visions of  the  then  existing  dty  charter  of 
Tacoma.  In  the  Buckley  Case,  the  Initial 
resolution  was  In  terms  a  resolution  of  in- 
tention, while  the  charter  provided  In  terms 
that  it  should  be  a  resolution  ordering  the  im- 
provement It  declared  the  couneU's  Inten- 
tion as  follows: 

"To  improve  N  street  in  Buckley's  addition 
from  Steele  ptreet  to  Pine  street  at  the  expense 
of  the  abutting  owners.  Grading  and  sidewalk- 
ing." 

No  survey  or  diagram  of  the  proposed  Im- 
provement was  made  or  filed  as  required  by 
the  charter,  nor  was  the  properlr  to  be  charg- 
ed with  the  cost  ot  the  improv^nent  mentloa- 
ed  or  described  In  any  maimer.  Upon  these 
facta  it  was  held  that  the  dty  bad  proceeded 
with  the  constrodion  of  tlifi  Improvonent 
withoat  JoriadicUon.  In  the  McAllister  Caw, 
the  ruolntlon  and  notice  thereof  only  showed 
the  intention  of  the  city  to  construct  an  Im- 
provement to  consist  of  paving  a  roadway  M 
feet  wide  wiUi  bltominona  rock  uiKm  a  ft< 
Inch  concrete  foundation.  Thereafter  a  con- 
tract was  let  by  the  board  of  public  works 
(not  by  the  dty  ooundl)  for  the  improve- 
ment, to  tndude  Qie  amstnictlon  of  corba 
and  atdewaUu.  We  note  that  the  added  corba 
and  ddewalka  in  that  case  constituted  a 
much  larger  proportion  ot  the  Improvnneat 
than  do  the  storm  sewer  and  manholes  of 
this  Improvement.  Berides,  it  la  plain  that 
a  resolution  to  merely  pave  the  roadway  of 
the  street  does  not  Include  the  construction 
of  sidewalks  and,  it  might  also  be  well  argu- 
ed, does  not  Include  the  construction  of  curbs. 
Tbese  facts  were  held  to  show  that  the  dty 
proceeded  without  jurisdiction.  In  the  Ellne 
Case,  the  dty  was  held  to  have  proceeded 
without  Jurisdiction  because  the  improvement 
was  attempted  to  be  initiated  by  a  mere  res- 
olution of  intention,  when  the  charter  ex- 
pressly provided  that  it  should  be  Initiated 
by  a  resolution  ordering  the  Improvement 

[1]  While  we  would  not  now  be  inclined 
to  overrule  those  decisions  were  the  facta 
there  involved  again  presented  to  us  under 
the  provisions  of  the  then  existing  charter 
of  the  city  of  Tacoma,  we  think  they  are  not 
controlling  here  In  the  light  of  a  later  ex- 
pression of  this  court  and  the  present  local 
Improvement  law.  In  North  Yakima  v.  Scud- 
der,  41  Wash.  15,  82  Pac.  1022,  it  was  held 
that  the  estimates  and  plans  on  file  might  be 
looked  to  In  aid  of  the  resolution  of  intention, 
manifestly  upon  the  theory  that  the  estimates 
and  plans  on  file  before  the  time  for  filing 
remonstrance  by  the  property  owners  expires 
and  after  which  the  question  of  finally  order- 
ing tbe  Improvement  is  to  be  dedded  by  the 
coundl  furnished  the  property  owner  In- 
formation touching  the  nature  of  the  im- 
provement, as  well  as  tbe  initial  resolution 
itself.  It  would  seem  then  that,  if  this  reso- 
lution of  Intention,  together  with  the  diagram 
filed  in  pursuance  thereof  and  referred  to 
therein,  taXrly  informed  cppellauta  of  the 
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"natazeT  of  tbe  improremait,  it  cumot  be 
said  that  the  dty  proceeded  without  or  In 
the  wnmgfiil  exercise  of  Its  JnrlsdleUcai  In 
finally  ordering  the  constmctlon  of  the  Im- 
proTonent  and  contracUns  ther^or.  Now,  It 
seems  to  qs  that  the  langoage  ot  the  r^ffln- 
tlon  providing  for  "constmcUng  draln^^  cot 
Texts  and  catch-basins,"  eta.  Is  a  plain  Indi- 
catlon  of  the  intention  of  the  oonndl  to 
cause  to  be  oonstzncted  a  drainage  system  In 
oonnectifm  wltb  and  as  a  pert  of  the  improTe- 
ment,  though  the  language  of  the  resolution 
may  not  suggest  any  very  elaborate  or  ex- 
tenslTe  drainage  syatem.  But  It  does  r^er 
to  the  lUagram  for  farther  details  as  to  the 
proposed  dralnMe^  This  diagram  was,  as  we 
have  noticed,  on' file  btitore  the  time  for  filing 
remonstrances  ezx^ired  and  before  the  im- 
prorement  was  finally  ordered,  enabling  ap- 
pellants to  readily  learn  the  exact  nature  and 
extent  of  Uie  proposed  drainage  syston.  An 
examination  of  the  diagram  shows  that  this 
compaxattT^  sbort  storm  sewer  and  the  few 
manholes  in  coonectlon  ttierewith  are  for  the 
purpose  of  canylog  the  surface  water  away 
from  tlie  catch-barins  and  culrerts,  and  are 
manlfesOy  necessary  for  that  purpose  and  a 
proper  completion  of  the  Improvement  and 
constitute  a  very  small  part  thereof  as  to 
both  quantity  and  cost  Indeed,  this  storm 
sewer,  considering  the  short  distance  It  runs, 
its  connection  with  the  catct^-baslns  and  cul- 
verts proper,  and  the  entire  district.  Is  Uttle 
else  tban  a  culvert  within  Itself,  though  It  Is 
probably  not  strictly  so  In  view  of  the  fact 
that  it  does  not  run  crosswise  under  the 
street  Yet  It  Is  manifestly  little  else  than 
that  In  view  of  the  purpose  it  serves.  It 
seems  to  ns  that  section  10  of  the  local  Im- 
provement law  above  quoted,  requiring  that 
the  resolution  of  Intention  shall  set  forth  the 
"nature"  of  the  Improvement,  means  only 
that  the  resolution  shall  set  forth  In  general 
terms  a  description  of  the  Improvement,  and 
that  such  a  description  complies  with  the  law 
without  the  necessity  of  entering  Into  details. 
We  think  that  this  resolntloo,  read  In  connec- 
Uon  with  the  diagram  filed  In  pursuance 
thereof,  was  each  a  compliance  with  section 
10  of  the  local  Improvement  law  as  to  enable 
us  to  say  that  the  dty  was  not  proceeding  In 
the  wrongful  exercise  of  Its  Jurisdiction. 

[2]  Some  contention  Is  made  that  the  cul- 
verts and  catdi-beslns  were  also  wrongfully 
Included  in  the  Improvement  This  conten- 
tion Is  manifestly  without  merit  In  view  of 
the  fact  that  "culverts  and  catch-ba^ns"  are 
specifically  mentioned  In  the  resolution  of  in- 
tention as  constituting  a  part  of  the  proposed 
improvement 

[1]  Some  (»)ntentlon  Is  made  resting  npon 
the  fact  that  the  resolution  of  intention  does 
not  in  terms  seem  to  direct  the  streets  and 
alleys  cwimlttee  to  prepare  the  diagram  so 
as  to  show  the  storm  sewer,  manholes,  and 
oQiet  details  of  the  construction  of  the  Im- 


pnovemait  thereon.  Uownr,  when  the  res- 
(dutlan  of  intention  is  read  as  a  whole,  it  is; 
we  think,  plain  tliat  Uie  council  Intended 
sudL  details  to  be  shown  upon  the  diagram, 
as  they  are  in  fact  sliown.  We  omclude  that 
the  diagram  in  this  respect  was  as  effectual 
in  informing  tb»  pn^ierty  owners  of  the  na- 
ture of  these  items  of  oonstrnctim  as  if  the 
direction  to  the  streets  and  alleys  committee 
had  been  more  specific  In  the  resolution  as  to 
placing  of  this  data  upm  the  diagram. 

We  conclnde  fliat  the  siqwrior  court  propeiv 
ly  dlBiKMed  of  the  .  cause,  and  its  judgment 
is  thwefore  aMaaaH. 

MOBBIS,  a  J.,  and  MAIN  and  HOLCOMB. 
J  concur. 


STATB  «z  reL  TXTLOW  T.  OIXZ  OB*  CBN- 
TBALlAet  aL  (No.  18800.) 

(Suprane  Oonrt  of  Washington.  Nov.  22. 1816.) 

1.  OouBTS  *=>475(1)  —  ExcLUsiVB  JuBisnio- 
TiON— Possession  of  Pbofebtt. 

Where  a  court.  In  a  suit  prooerly  before  It 
takes  possession  of  property,  its  jurtsdictioD 
over  the  property  for  the  time  being  is  exclu- 
sive, and  no  other  court  can  interfere  with  its 
possession,  and.  where  the  court  acquiring  ju- 
risdiction may  be  compelled  in  the  progress  of 
the  litigation  to  asnime  possesdon  and  control 
of  the  Bpedfie  property,  its  Jurisdiction  is  also 
ezclnsive. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  1229,  1247-1257,  1259;  Dec.  Dig.  «s> 
47B(ll.'l 

2.  OOUBIS  «S»489(11)  —  GONTUCTINO  JUBIS- 

oioTxoK— Fedbkax.  ahd  Stats  Ooubts. 
A  city  collected  money  to  pay  the  warrants 
of  a  local  improvement  diatrict,  and  called  the 
warrants.  Money  was  kept  separately  upon  the 
treasurer's  books,  but  in  depositing,  was  com- 
mingled with  the  general  fund  of  the  dtr.  The 
dty  sued  in  the  federal  court  to  establish  a  pre- 
ferred claim  to  moneys  on  deposit  in  a  national 
bank  at  its  failure,  or,  if  not  prevailing  as  a 
preferred  claimant,  to  have  warrants  of  the  dis- 
trict held  by  the  bank  offset  against  the  amount 
of  ito  general  claim.  A  restraining  order 
against  the  prosecution  of  an  action  by  the  re* 
ceiver  of  such  bank  in  the  state  court  on  the 
warrants  was  dissolved,  and  it  was  provided 
that  if  upon  final  determination  of  the  federal 
case  the  city  was  declared  not  to  be  a  preferred 
claimant  the  same  right  of  offset  should  exist 
as  to  funds  coming  into  the  hands  of  the  receiv- 
er in  payment  of  tbe  warrants  as  would  exist 
bad  the  warrants  not  been  paid.  Held,  that 
proceeding  in  the  federal  court  was  not  ^und 
for  abatement  of  an  action  by  the  receiver  to 
compel  tbe  treasurer  to  pay  such  warrants. 

[Ed.  Note.— For  other  cases,  see  Courts,  CJent 
Dig.  §  1336 :  Dec.  Dig.  ^489(11).] 

3.  Mandahus  *=>109— Wabbants— Patment. 

Where  funds  are  in  a  city  treasury  available 
for  the  payment  of  certain  warrants,  and  pay- 
ment thereof  is  refused,  maodamus  is  the  prop- 
er proceeding  to  compel  their  payment  and,  in 
such  proceeding,  there  may  be  pleaded  any  de- 
fense whidi  wfll  d^eat  the  dauoant's  rlf^t  to 
the  writ 


[Ed.  Note.— For  oth« 
C^t.  Dig.  SS  227-229,  282-! 
«=»109.] 


see  HuidamuB, 
,237;  Dec  Dig. 
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4.  HVlflCXPAX.  COBPOBATIONB  *=>872(1>— PUB- 
LIC   iHFBOTXIBlfT  — lUPBOTBUEHT   FDHD  — 

Tbubt. 

Under  Local  ImproTement  Act  (Lawi  1911, 
p.  459)  I  28,  requiring  that  all  moneys  col- 
lected tile  treasurer  for  local  aBvessments 
■hall  be  kept  In  a  aeiMirate  fund  and  used  (or 
no  otiker  purpose  tban  to  redeem  warrants 
drawn  upon  or  against  it,  the  local  Improre- 
ment  fund  is  a  trust  fond. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Ociit  IMg.  |  90B;  Dee.  Dig.  «39» 

mil).} 

6.  UumOZ&AL  COKPOBATIOffS  «a»S70— XXtOAIi 
iMPBOTKUKIfT     FUffD  —  OsmnXL     FUHD  — 

PAYUKirr  or  Iicfbovbicent  Wabbantb. 
Where  a  dty  commingled  Its  local  Improve- 
ment tmat  fond  with  its  reneral  fand,  and 
there  remained  ccmtinuonaly  In  diat  fund  snffi- 
cient  to  meet  the  local  ImproTement  warrants. 
the  general  fond  wn«  avauable  for  thdr  pay- 
ment 

[Ed.  Note.— For  otiier  cases,  lee  Hniddpal 
CorporatloiM,  Cent  Dig.  |§  902,  908,  908,  909; 
Dea  Dis.  ^»370.] 

0.  MvinoiPAL  OoBPounons  «S9S70— Looai. 
Ihprotkhknt  FuniH-AOTioN  on  Wabbants 

— ClTT  TeIASTTHEB. 
Where  local  improTement  funds  commin- 
gled with  the  dtr'fl  general  fnnds  were  avail- 
aUe  for  the  payment  of  local  improvement 
warrants,  and  such  commin^ed  fund  was  in  the 
poaseasion  of  the  present  city  treaanrer,  it 
was  no  objection  that  he  did  not  bold  the  of- 
fice when  tbe  local  Improvement  foada  were 
received. 

tSd.  Note. — For  other  casee,  see  Mnnldpal 
Corporationa,  Cent  Dig.  ||  902,  908,  90a  OW; 
Dec.  Dig.  «=9«70.1     ^  " 

Department  2.  Appeal  from  Superior 
Court,  Lewta  Connty;  A.  E.  Rice.  Judge. 

Mandamus  by  tbe  State  of  Washington,  on 
tbe  relation  of  A.  R.  Tltlow,  aa  recetTer  of 
the  United  States  National  Bank  of  Centra- 
11a.  Washington,  against  the  City  of  Gentralia 
and  W.  Q.  Bom,  aa  treasurer  of  the  City  of 
Centralia.  Judgment  granting  in  jmrt  and 
denying  in  part  tbe  relief  prayed  for  In  the 
complaint,  and  both  parties  appeaL  Judg- 
ment upon  the  plalotUT'a  ai^al  reversed, 
and  upon  the  (tefwdant'i  cross-appeal  af- 
firmed. 

Oldham  it  Ooodale,  of  Seattle,  for  appel- 
lant. Wm.  B.  Lee,  of  Oentralia,  for  nsptmd- 
oita. 

MAIN,  J.  Tbla  la  an  action  in  mandamus 
to  compel  tbe  defendant  dty  and  the  treas- 
urer thereof  to  pay  certain  local  Improve- 
ment bonds,  coupons,  and  warrants.  The 
cause  was  tried  to  the  court  without  a  Jury, 
and  resulted  In  a  Judgment  granting  In  part 
and  denying  in  part  the  relief  prayed  for  In 
the  oonqjilalnt  From  tUs  Judgment  both  par^ 
Ues  have  appealed. 

[1,S]Tbe  facts  necessary  to  an  under- 
standint  of  tbe  auestlons  here  for  determlnSr 
tlon  Ave  these:  lliere  was  In  tbs  dty  of  Cen- 
tralia a  local  Improvement  district  known  aa 
district  No.  82.  Tbe  United  States  National 
Bsnfc.  ot  wMCh  the  lAdntUT  Is  the  receiver, 
held  two  warrants,  Nos.  80  and  82,  drawn 


against  the  local  Improvement  fund  for  this 
district  The  money  to  pay  these  warrants 
was  collected  by  tbe  dty  on  or  about  the  lOth 
day  of  February,  1914.  On  the  14th  day  of 
February,  1914,  the  warrants  were  called. 
On  the  2l8t  day  of  September,  1914,  tbe  Unit- 
ed States  National  Bank  failed.  This  action 
Is  prosecuted  by  the  plaintiff  as  receive 
tbereol  At  the  time  the  bank  failed,  the  dty 
bad  funds  deposited  therein  to  a  greater  sum 
than  the  amount  of  tbe  two  warrants  men- 
tioned. At  or  about  the  time  this  bank  fail- 
ed, the  Union  Loan  &  Trust  Company  also 
failed.  In  wblch  bank  tbe  dty  also  had  funds 
deposited.  When  the  local  Improvement 
money  was  paid  to  the  dty  It  was  kept  sep- 
arate upon  the  books  of  the  treasurer,  but  In 
deposltUig  It  in  the  banks  It  was  commlnsfled 
with  the  general  funds  of  the  dty.  On  Sep- 
tember 29, 1914,  a  demand  was  made  for  tbe 
payment  of  varrants  89  and  82,  and  was  re- 
fused. 

On  or  about  the  19th  day  of  January,  191D, 
the  defendant  dty  brought  an  action  In  tbe 
district  court  of  tbe  United  States  for  tbe 
Western  District  of  Washington,  Southern 
Division,  seeking  to  establish  a  preferred 
claim  to  tbe  moneys  which  It  had  on  deposit 
In  the  United  States  National  Bank  at  the 
time  of  its  failure,  and  In  the  event  that  It 
did  not  prerall  as  a  preferred  claimant,  that 
the  warrants  and  bonds  be  offset  against  tbe 
amount  of  its  general  dalm.  On  or  about  tbe 
10th  day  of  February,  191S,  the  present  ac* 
tlon  was  begun.  A  temporary  restraining  or- 
der was  Issued  out  of  tbe  federal  court  re- 
straining the  receiver  from  prosecuting  the 
action.  On  the  ITUi  day  of  June,  1916,  the  re- 
stralninf  order  was  dissolved,  and  the  fed- 
eral court  entered  an  older  In  which  it  was 
provided  that.  If  in  the  final  determination 
of  the  cause  In  that  court,  or  any  court  to 
which  the  cause  might  be  appealed,  It  should 
be  determined  that  tbe  dty  of  Centralia  was 
not  a  preferred  claimant,  In  that  event  the 
same  right  of  offset  should  exist  as  to  the 
funds  coming  Into  the  bands  of  the  receiver 
in  payment  of  tbe  warrants  as  would  exist 
bad  tbe  warrants  not  been  paid. 

The  moneys  paid  to  the  dty  treasurer  from 
local  Improvement  district  No.  32  were  de- 
posited In  the  Union  Loan  ft  Trust  Company. 
After  tbe'failure  of  that  company,  and  prior 
to  the  trial  of  tbla  action,  tbe  dty  had  receiv- 
ed dividends  In  about  the  sura  of  $23,000,  and 
also  from  bonding  companies  approximately 
the  sum  of  $20,000.  When  this  sum  was  re- 
ceived it  was  apportioned  by  the  dty  com- 
misslai  to  various  funds,  prlndpally  to  tbe 
light  and  water  fund.  No  part  ot  It  was  ap- 
portioned to  the  paym^t  of  the  warrants  for 
local  Improvonent  district  Na  S2.  The  trial 
court  found,  and  the  evidence  sustains  the 
finding,  ttiat  on  the  14th  day  of  February, 
1014,  and  at  all  times  thereafter,  tbe  dty  bad 
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on  hand  moie  than  a  anffldent  amount  of 
moner  to  pay  warrants  89  and  82. 

In  tbla  action  the  defendants*  as  an  afflrm- 
atlTe  defense,  pleaded  In  abatement  the  ac- 
tion In  the  federal  court  The  flnt  question 
Is  whether  this  plea  should  have  been  sus- 
tafned.  The  rule  Is  that,  where  the  court.  In 
the  progress  of  a  suit  properly  pending  befwe 
It,  takes  possession  of  property,  its  Jurisdic- 
tion over  the  property  for  the  time  being  be- 
ooitaes  esxluslTe,  and  no  other  court  can  Inters 
fere  with  the  possesion  bo  aodidred,  and 
where.  In  the  progress  of  the  litigation,  the 
court  acquiring  jurisdiction  may  be  compel- 
led to  assume  the  possession  and  control  of 
specific  pn^rty.  Its  Jurisdiction  Is  also  ex- 
clusive, Merrltt  t.  American  Steel-Barge  Ca, 
79  Fed.  228,  24  O.  O.  A.  530. 

In  Caloe  v.  Seattle  Northern  Railway  Go., 
12  Wash.  596,  41  Pac.  904,  It  was  held  that 
an  action  in  rem  In  the  federal  court  Is  not 
a  bar  to  another  action  between  the  same 
parties  for  the  same  cause  in  the  state  court 

In  Puget  Sound  State  Bank  v.  GaUucct,  82 
Wash.  445,  144  Pac.  608.  it  was  held  that  an 
action  in  equity  In  the  federal  court  seeking 
an  adjustment  of  funds  as  between  creditors 
could  not  be  pleaded  in  abatement  In  an  ac- 
tion at  law  in  the  state  court  to  reoow  a 
money  judgment. 

In  State  ex  rel.  Bank  t.  Tallman,  29  Wash. 
411,  69  Pac.  1116,  the  parties  were  rival 
(AUmants  to  a  local  Improvement  fund  then 
lit  the  city  treasury.  The  surety  company, 
which  had  completed  the  improvement  when 
the  contractor  failed,  began  an  action  in  the 
federal  court  to  restrain  the  dty  comptroller 
from  paying  the  funds  to  any  other  person 
than  the  surety  company.  The  defendant 
In  that  case  claimed  the  fund,  or  a  part  of  it, 
as  assignee  of  tbe  contractor.  It  was  there 
held  that  the  plea  in  abatement,  setting  up 
the  proceedings  In  the  federal  court,  should 
be  sustained,  because  "the  court  which  adju- 
dicates this  controversy  should  have  the 
Tight  to  control  this  fund."  That  case,  how- 
ever, Is  distinguishable  from  tbe  present 
case.  Here  the  fund  sought  is  In  the  city 
treasury.  The  litigation  in  the  federal  court 
is  over  the  funds  In  the  hands  of  the  receiver 
of  the  United  States  National  Bank.  If  the 
city  there  prevails  as  a  preferred  claimant 
the  federal  court  would  have  no  concern 
relative  to  the  warrants  for  which  payment 
Is  here  soui^t  The  federal  court,  in  its 
order,  recognized  the  right  of  the  receiver  to 
prosecute  the  present  action,  and  protected 
the  parties  In  their  tights  by  allowing  the 
same  rights  c£  set-off  as  against  that  fund 
ae  would  exist  against  the  wanrants,  If  any. 
In  the  preset  action  ttwre  is  no  plea  of  set- 
off. In  the  case  last  referred  to,  both  parties 
were  seeking  the  possessitm  of  the  same  fond, 
and  in  the  progress  of  the  litigation  which 
had  been  brought  In  the  federal  court.  It 
would  be  necessary  to  assume  the  possession 
and  control  of  the  speclflc  fund.  We  think 


the  plea  In  abatanoit  In  Oils  actikm  cannot 
be  sustained. 

II]  The  next  qneetifut  Is  whether  manda- 
mus Is  the  proper  remedy  to  compel  the  pay- 
ment of  the  warrants.  The  contoition  of  the 
defendants  Is  that  tbe  plaintiff's  remedy.  If 
any,  was  a  suit  sounding  In  tort  for  damages, 
and  not  by  proceeding  in  mandamus.  The 
rule  is  tliat,  where  funds  are  in  the 
treasury  available  for  the  payment  of  certain 
warrants  and  payment  thereof  Is  refused, 
mandamus  the  proper  proceeding  to  com- 
pel the  payment  of  such  warrants;  and,  In 
such  proceeding,  there  may  be  pleaded  any 
defenses  which  will  defeat  the  dalmed  right 
to  the  writ.  Oloud  V.  Town  of  Snmas,  9 
Wash.  399,  37  Pac.  305 ;  Abemethy  v.  Town 
of  Medical  Lake,  9  Wash.  112,  37  Pac.  306; 
Bacon  v.  City  of  Taoraua,  19  Waata.  074,  64 
Pac.  609. 

[4,  B]  In  the  case  now  before  us,  the  fund 
was  available  for  the  payment  of  the  war- 
rants at  the  time  the  demand  was  made, 
because  there  remained  continuously  in  the 
general  fund  sufficient  money  to  pay  the  war- 
rants, and  the  city,  by  commingling  the  local 
improvement  fund  with  Its  general  fund, 
made  the  general  fund  liable  for  the  payment 
of  the  local  Improvement  warrants.  Section 
28  of  the  local  improvement  act  requires  that 
all  moneys  collected  by  the  treasurer<  for 
local  assessments  shall  be  kept  as  a  sepa- 
rate fund,  known  as  "Local  Improvemrat 

Fund  District  No.  ,*'  and  shall  be  used 

for  no  other  purpose  than  for  the  redemption 
of  warrants  or  bonds  drawn  upon  or  against 
such  fund.  Laws  1911,  c  98. 

In  State  ex  rel.  American,  etc.  Mortgage 
Co.  V.  Tanner,  45  Wash.  348,  88  Pac.  321,  it 
was  held  that  local  improvement  obligations 
"cannot  be  made  a  general  charge  against 
the  dty."  Reason  and  authority  both  sustain 
the  proposition  that  the  local  improvemait 
fund  la  a  trust  fund.  Weik  v.  CSty  of  Wau- 
sau,  143  Wis.  645,  128  N.  W.  429;  State  ex 
rel.  Bank  v.  Tallman,  29  Wash.  411,  69  Pac. 
1116. 

Where  trust  funds  are  commingled  with 
other  funds,  and  there  remains  «mtlnuonsly 
in  such  commingled  fund  an  amount  in  cash 
equal  to  the  amount  of  the  trust  fund,  tbe 
trust  obligations  are  payable  out  of  the  com- 
mingled fund.  In  Carlson  v.  Ktee,  75  Wash. 
171,  134  Pac.  808,  47  L.  B.  A.  (N.  B.)  817, 
It  was  said: 

"The  appellant  saggests  that  the  Identical 
money  was  not  traced  into  the  hands  of  the 
receiver.  That  is  true,  but  the  old  rule  requir- 
ing an  identification  of  the  8i)ecific  fund  or  its 
avails  in  the  hands  of  a  receiver  has  been  re- 
laxed In  the  later  cases.  The  doctrine  of  the 
modem  authoritieB,  and  what  we  consider  the 
sounder  view,  Is  that  the  trust  fund  is  recov- 
erable where  an  equal  amount  in  cash  remained 
continaonBly  in  tbe  bank  until  its  ■aspensioa 
and  passed  to  the  receiver." 

Applying  the  doctrine  of  that  case  to  the 
facts  In  the  present  cose,  it  foUows  that, 
since  the  dty  commingled  the  trust  fund  with 


Digitized  by 


Wash.) 


8TATB  T.  SDPBRIOB  OOUBT 


77 


Its  fenarftl  fond,  ana  tnere  reanained  cootlii- 
Dotuly  In  tbat  fund  m^Bdent  to  meet  tbe 
warranta,  the  fond  ia  available  for  their  pay- 
ment, and  thd  wxSt  of  mandamqa  ahoald 
laaoe. 

Oar  attention  has  been  called  to  a  lentenee 
In  the  flndlav  <tf  the  trial  conrt.  wtttxtia  It 
b  stated  that  there  Is  not  tn  nbe  dty  treasn- 
17  now  funds  applicable  to  the  paymeirf:  of 
warranta  69  and  82."  While  this  sentence 
i»  embodied  In  th»  findings,  it  la  only  an 
expression  of  the  CDinlcn  of  the  trial  court 
as  to  whether  the  moo^  then  in  the  <Atj 
tteaaorj  is  aivIioUa  to  the  payment  of  the 
waxranta.  Vrom  what  has  already  been 
said  it  wookl  appear  that,  upon  this  Qnastion. 
we  have  reached  a  different  condnaiop  from 
that  of  the  trial  conrt 

[•]  Some  contention  is  also  made  that, 
since  the  present  dty  treasurer  is  not  the 
same  person  that  held  the  office  when  the 
local  Improvement  fonds  were  reodved,  such 
fand  never  came  into  bis  posscaaloo,  and, 
oonaeqoently.  the  writ  shoold  not  iami& 
Uttle  need  be  said  upon  this  ^ineetlon.  The 
office  of  city  treasurer  la  continuous,  regard- 
less of  the  person  who  may  flU  tbat  office. 
The  funds,  as  already  shown,  having  been 
commingled,  woe  available  for  the  payment 
of  the  warrants.  The  commingled  fund,  suffi- 
cient to  pay  these  warrants,  was  in  the  poa* 
seaelon  of  the  prttent  city  treasurer. 

The  Judgment  upon  plaintUfs  avptai.  will 
be  revwsed,  and  upon  defendants'  cross-ap* 
peal  affirmed. 

UOBRIS.  a  J.,  and  aOLOOUB  and 
PABKEB,  JJ.,  cfHwnr. 


STATE  ex  reL  FIRST  THOUGHT  GOIiD 
MINES,  Limited,  v.  SUPERIOR  COURT 
FOR  STEVENS  COUNTY  et  aL  (No. 
13754.) 

(Supreme  Court  of  Waiblngton.   Nor.  22, 

im.) 

Tl  Taxatxon  ^9628,  887— PUAiffins— ToiD 
Tax. 

A  tax  entirdy  void  gives  no  rights  and  car- 
ries no  penaltifls  by  wsy  of  Interest  or  othei^ 
wise. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
CenL  Dig.  |8  981,  1662;  Dec  Dig.  «=>628, 
837.] 

2.  TAXATIOn     «=»840— PlHALTIBB  — PaBTLT 

Void  Tax. 
A  tax  parthr  Told  carries  penalties  on  the 
valid  portioD  after  the  date  01  delinqnencr,  if 
the  valid  portion  could  have  been  reaaonabty  as- 
certained and  no  tender  was  made. 

IBd.  Note.— For  other  cases,  see  Taxation, 
GeoL  Dig.  I  16D6;  Dee.  DUgTisttSiO.} 

8.  Taxation  iClju'IO  i (S^Paw ai.tixs— ^abtlt 
Void  Tax. 

A  tax  partly  void  but  indivisible,  or  where 
the  valid  portion  cannot  be  readily  ascertolneij, 
is  valid  as  to  the  principal  after  deducting  the 
mtlawfnl  excess. 

[Ed.  Note.— For  other  cases,  see  Taxatiui, 
Cent.  Dig.  8  885;  Dec.  Dig.  <^»494(2).] 


4.  Taxation  «=9528— PiNALnBa— Natubs. 

Interest  upon  a  dehnguent  tax  ia  no  part 
of  the  tax,  but  is  niBtainaDle  only  as  a  penalty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent:  Dig.  i  981 ;  De&  Dig.  «=»628.] 

5.  Taxation  ^9>886— Pinaitd»— Powsb  to 
Ihposi. 

The  state  cannot  take  more  than  the  actual 
tax,  whether  under  the  guise  of  interest  or  oth- 
erwise, until  the  taxpayer  has  defaulted  In  some 
du^  imposed  by  law. 

[Ed.  Note^For  other  eases,  sea  Taxation, 
Cent  Dig.  I  1660;  l>e&  Dig.  «a836.] 

6.  Taxation  «so887  — Pbnjxtic8— Pusons 

Ijabls. 

A  taxpayer's  tender  based  upon  what  he 
claims  is  a  fair  valoatlon  of  his  proper^  is 
sufficient  to  prevent  delinauent  penalties  from 
accruing,  although  the  courts  later  fix  the  cor- 
rect tax  at  a  different:  figure  but  lower  than  the 
amount  demanded. 

[Ed.  Note. — Vat  other  cases,  see  Taxation, 
Cent.  Dig.  f  1662;  Dea  Dig.  «=»837.] 

7.  Taxation  «=>837  —  Pkhaliibb— NATuan— 
Pbbsonb  Liable. 

A  penalty  attaches  only  when  the  obligatioa 
ia  certain  or  can  be  made  certain  by  proper  cal- 
culation. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  8  1662 ;  Dec.  Dig.  «=»837.] 

8.  Taxation  «=3607—FxHAi;nxs— Actions. 

Suits  to  enjoin  the  collection  ctf  an  excessive 
tax  are  equltaole  in  nature,  and  the  court  will 
resort  to  equitable  prindides  where  possible. 

[Ed.  Note.— For  other  cases,  see  l^oatioB, 
Cent.  Dig.  8  12^:  Dec.  Dig.  ^007.] 

9.  APFXAL  and  EBBOB  ^S>llSjl^AlVEIJsi.tM 

CotTBi  Pbookxdinos  Aitkb  Remand. 
^e  question  whether  penalties  accrued  on 
the  valid  portion  of  a  tax  should  preferably  be 
raised  in  the  Snprenke  Court  at  the  thne  it 
hdd  the  tax  parUr  void,  instead  ot  In  the  trial 
court  after  remittitur. 

[Ed.  Note. — For  other  cases,  see  Avpesl  and 
Error,  Cent  Dig.  H  4874-iffif0;  Dea  Dig.  ^ 
1199.] 

Department  1.  Original  wandayuns  pro- 
ceedlnsi  by  the  State  of  Washington,  on  the 
relation  of  tlie  First  tDiout^t  Gdd  Mines, 
Umlted,  a  corporation,  against  the  Supe- 
rior Conrt  tor  Stevens  County,  Washington, 
and  W.  H.  Jackson,  Judge  Oiareof.  Writ  is- 
sued. 

L.  0.  Jesseph,  of  Oolville,  for  relator.  How- 
ard W.  StoU  and  H.  Wade  Bailey,  both  of 
GolvUle,  for  defendants. 

GHADWICK,  J.  This  case  Is  an  after- 
math of  the  case  of  First  Thought  Gold 
Mines,  Ltd.,  T.  Stevens  Conntr,  reported  in 
91  Wash,  at  page  437,  167  Pac.  1080,  refer- 
ence to  which  should  be  made  for  all  materi- 
al antecedent  facts.  When  the  remittitur 
went  down,  counsel  for  the  apiwllant,  relator 
here,  prQ>ared  a  judgment  for  an  amount 
equal  to  an  assessment  at  the  ^t^bllsbed 
rate  upon  the  values  fixed  hy  this  court.' 
The  prosecuting  attorney  objected  to  the 
form  of  the  judgment,  in  that  it  did  not  pro- 
ride  tor  interest  at  the  rate  of  16  per  cent 
per  annum  covering  the  period  of  delinquen- 
cy. The  court  was  of  opinion  that  the  judg- 
ment should  have  provided  for  the  payment 
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of  Interest  at  the  rate  of  15  per  cent,  per  an- 
num on  the  taxes  found  by  this  court  to  be 
due,  and  accordingly  refused  to  sign  the 
judgment.  Whereupon  the  appellant  sued 
out  an  original  writ  of  mandamus  in  this 
court  to  compel  the  entry  of  the  Judgment. 

It  is  provided  that  all  delinquent  taxes 
shall  draw  Interest  at  the  rate  of  16  per 
cent,  per'  annum  from  the  date  of  ddinqnen- 
cy.  Rem.  1915  Code,  |  9219.  There  seems  to 
have  been  no  provision  made  by  statute  for 
the  payment  of  interest,  or  the  remission  of 
interest,  where  the  tax  Is  questioned  either 
in  whole  or  in  part,  and  we  are  driven  to 
the  general  prinidples  of  the  law  as  tb^  are 
to  be  gathered  from  the  adjudged  decisions. 

[M]  Cottle  T.  Union  Padflc  B.  Oa.  201 
Fed.  80,  119  0.  a  A.  871,  Is  one  oC  the  best 
considered  cases  that  has  been  called  to  our 
attmtlon,  and  from  the  many  authorities  cit- 
ed, therein  we  gather  the  following  as  estab- 
lished pzindplefl:  That  a  tax,  raid  entirely, 
gives  no  rights  and  will  carry  no  penalties 
eltbw  by  way  of  Interest  or  otherwise;  that 
a  tax  valid  in  part  and  void  In  part  will 
carry  a  penalty,  either  by  wa^  of  Interest  or 
otherwise,  to  the  extoit  tlut  it  la  valid.  If 
the  amount  of  the  tax  whlcb  Is  valid  can  be 
reaaonaUy  ascertained,  and.  unless  trader  is 
made  of  the  amount  legally  due.  Interest  and 
penalties  will  attadi  from  the  date  of  deUn- 
qnency;  that  where  the  amount  of  the  tax 
Is  not  divisible  ox  the  amount  that  ought  to 
be  paid  cannot  be  readily  ascertained,  as 
where  the  tax  la  so  excesslTe  es  to  warrant 
a  holdlnr  that  it  Is  arbitrary  and  therefore 
oonstmctlvely  fraudulent  as  to  the  excess, 
the  tax  Is  nevertheless  legal  within  the  legal 
power  to  tax,  and  is  void  only  as  to  the  un- 
lawful excess.  It  la  also  well  establlsbed 
that  Interest  upon  a  delinquency  Is  no  part 
of  a  tax.  It  is  sustained  only  as  a  penalty 
to  insure  prompt  payment.  People  ex  rel. 
v.  Peacock.  98  111.  172.  And  this  Is  so  wheth- 
er the  penalty  be  In  the  way  of  interest,  the 
addition  of  a  certain  per  cent.,  or  by  doubling 
the  tax.  Desty  on  Taxation,  {  180. 

Interest  upon  delinquent  taxes  Is  a  penalty, 
and  not  Interest,  within  the  general  accepta- 
tion that  It  is  a  consideration  for  the  forbear- 
ance of  money.  Evansvllle  &  Terre  Haute 
R.  Co.  v.  West,  139  Ind.  264,  37  N.  B.  1009. 
This  principle  Is  most  frequently  Illustrated 
in  that  line  of  cases  holding  that,  where  the 
Legislature  passes  a  law  for  the  taxation  of 
property  theretofore  omitted  aa  a  subject  of 
taxation,  it  cannot  provide  for  interest  from 
some  antecedent  date,  but  must  provide  some 
^ture  time  within  which  the  tax  must  be 
paid  after  which  interest  may  be  demanded. 
In  other  words,  even  the  state  cannot  take 
more  than  the  actual  tax,  whether  under  the 
guise  of  Interest  or  otherwise,  until  the  tax- 
payer has  failed  or  omitted  to  perform  a 
duty  imposed  by  law. 

[6]  Where  a  taxpayer  has  snttered  an  ex- 
cessive assesament,  ha  may  tender  a  sum  that 


he  consldera  to  be  fiilr,  con^erlng  the  value 
of  bis  property  and  the  assessment  of  other 
like  property.  I^uides  SMate  Company  r. 
Clallam  County,  19  Wash.  509,  63  Pac.  670. 
See.  also.  Miller  t.  Pierce  County.  28  Wash. 
110,  68  Pac  S58. 

By  resorting  to  the  record  In  tbs  main 
case,  we  find  that  relator  made  a  tender,  bas- 
ed np<xi  a  valuation  which  It  Is  alleg^  is 
consistent  with  the  valuation  put  upon  other 
like  property,  which  was  refused,  and  which 
was  made  good  by  a  trader  In  court  This, 
under  any  theory,  ou^t  to  satisfy  the  law, 
for,  if  It  be  the  duty  of  a  taxpayer  to  make 
tender  at  aU  where  a  tax  Is  alleged  to  be 
fraudulratly  excessive,  a  show  of  willingness, 
accompanied  by  trader,  is  all  that  can  be 
required,  for  the  actual  amount  due,  being  a 
subject  of  judicial  inqulrsr.  cannot  be  de- 
termined by  the  taqmyer.  It  may  Iw  K^ea^ 
er  or  leas. 

[7]  There  Is  another  rule  that  Is  pertinent, 
that  is,  If  a  penalty  Is  "illegal  In  part  it  le 
wholly  void."  Cooley  on  Taxation  dSA  Bd.) 
vol.  2,  p.  002;  Michigan  Cratral  R.  Co.  v. 
Slack,  Holmes'  IT.  8.  G.  a  231,  Fed.  Cas.  No. 
9527.  This  is  evldrat,  for  the  praalty  Is  a 
a  thing  which  Is  essratially  entire,  and  there- 
fore Indivisible,  and  attacfaee  wly  whra  the 
obligation  is  certain  or  can  be  made  certain 
1^  pn^er  caknlatiai. 

Respondent  relies  primarily  upon  the  cue 
ot  Western  Union  Tel^r^  Oo.  t.  States  64 
N.  H.  26B,  8  AtL  647.  It  was  tbexe  held  that, 
although  an  asiessment  was  exoeesive  to  the 
extent  that  It  was  reduced  after  Judicial  in- 
quiry to  flie  extoit  at  two-flfths,  the  taxpay- 
er was  nevertheless  diargeable  with  interest 
on  wliat  It  vras  finally  held  he  should  pay. 
The  court  aald: 

"AU  other  taxpayers  dther  paid  thrir  taxes 
on  or  before  the  Ist  of  December  <^  these  years, 
or  became  liable  to  pay  interest  tiiereafter  till 
they  did  pay  them,  and  Justice  requires  tint 
the  plaintiffs  should  pay  interest  on  their  just 
and  equal  portion  oi  the  public  burden  due 
the  state  oa  or  before  the  lat  of  December  io 
each  of  these  years.  Had  the  plaintiffs  tendered 
or  offered  to  pay,  whoi  due.  the  sum  afterwards 
found  to  be  thar  proportional  share,  and  tJie 
state  had  declined  or  neglected  to  take  the 
same,  a  different  case  would  be  presented.  Hey- 
wood  V.  Hartshorn.  65  N.  H.  476.  483 ;  Thomp- 
son V.  Railroad.  58  N.  H.  824.  A  taxpayer,  ap- 
pealing from  an  excesdve  ossessmeDt,  may  be 
unable  to  determine  the  exact  amount  which  will 
be  found  hj  the  appellate  court  to  be  bis  share 
of  the  public  expense.  He  may  he  unable  to 
protect  himself  against  the  interest  tbat  will 
accrue  after  the  1st  of  December  by  paying 
the  exact  amount  of  his  tax  debt  before  it  is  as- 
certained. But  this  is  not  a  reason  for  giving 
him  an  exemption  that  is  not  enjoyed  by  his 
neighbors  who  do  not  appeaL** 

Just  how  or  why  a  taxpayer  should  be  call- 
ed upon  to  pay  interest  when  he  has  neither 
failed  nor  refused  to  pay  that  which  may  be 
lawful  is  not  explained.  The  case  seems  to 
stand  alone.  So  far  as  we  have  been  able  to 
Snd,  it  has  been  dted  but  once.  See  Hartford 
V.  HUls,  72  Conn.  599,  46  Atl.  483.  Its  hold- 
ing vrba  not  essratlal  to  sustain  the  reason- 
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lug  of  the  court.  Nor  does  It  even  remotely 
bear  upon  tlie  real  Issue  In  that  case.  The 
case  decided  was  no  more  than  this;  When  a 
taxpayer  contests  the  whole  of  a  tax  as  il- 
legal, and  the  oonrt  finds  that  it  is  valid  in 
toto.  he  is  bound  to  pay  tbe  statutory  pen- 
alty. No  other  condnsira  could  have  been 
arrived  at  Were  It  otherwise,  all  penalties 
could  be  avoided  by  suit.  ThB  New  Hamp- 
shire case  Is  not  cited  by  either  Mr.  Desty 
or  Mr.  Jndson  in  their  works  on  taxatloo. 
Its  holding  is  not  consistent  with  the  law  as 
we  gather  It  from  the  text  of  Cooley  on  Tax- 
atioa.  p.  901.  The  case  is  referred  to  by  that 
author  in  a  footnote,  but  withont  comment 
The  tact,  based  upon  otiier  cans  wUfib  we 
shall  notice,  is: 

"It  has  beea  held  that,  if  the  delay  is  atfatibn- 
table  in  part  to  the  state  itself,  *  ■  ■  the 
collection  of  a  penalty  might  be  enjoined,  and  in 
another  case  it  is  said  that  the  penalty  should 
not  be  £xacted  If  the  delay  came  from  serious 
donbt  of  the  validity  of  the  tax." 

It  would  aeem  that  a  tax  so  eroeaslve  as 
to  warrant  a  holding  that  it  was  construc- 
tively franduloit  as  to  tlie  exoeos  would 
make  the  state  chargeable  with  the  delay  In 
Its  payment,  for  no  man  Is  bound  to  pay  a 
void  tax.  That  the  excess  is  void  has  been 
held  so  often  by  this  court  that  the  dtatiw 
of  the  cases  la  unnecessary.  See  the  prin- 
cipal case,  91  Wash.  437,  157  Pac.  1080. 

In  County  of  Redwood  v.  Winona  &  St 
Peter  Land  Co.,  40  Minn.  612,  41  N.  W. 
42  N.  W.  473,  the  court.  In  dlaciiaaliig  an 
analogona  qnaatlMi,  said: 

"A  penaltf  for  the  nonpSTment  of  a  tax  can- 
xuA  be  impawd  until  the  person  has  an  oppor- 
tnnitr  to  pay  it,  and  fails  to  do  so.  What  we 
have  heretofore  said  regarding  Interesf  is  equal- 
ly applicable  to  penalties.  Now,  as  the  whole 
tax  extended  against  a  tract  of  land  is  an  en- 
tirety, tlie  owner  cannot  pay  a  part  of  it  withont 
paying  the  whde ;  and  u  a  part  of  it  is  illegal, 
and  he  p^  the  whole,  ordinarily  it  woold  be 
a  voluntary  payment,  and  he  could  not  recover 
back  the  illegal  part  Hence  in  such  case  his 
only  remedy  is  to  wait  until  proceedmgs  are 
commenced  to  oiforce  judgment  against  his 
land,  and  then  defend  against  the  illegal  part 
of  the  tax;  and  until  it  is  deducted  by  the 
Judgment  of  the  court  he  has  liad  no  opportunity 
to  pay  the  valid  part  of  the  tax,  and  conse- 
quent^ has  been  guilty  of  no  default.  There- 
xore,  whether  it  be  a  case  of  a  'curreof  tax,  or  an 
'omitted*  tax,  if  the  par^  succeeds  in  his  de- 
fense as  to  part  of  it  as  iuesal,  all  the  penalties 
on  the  whole  tax  previously  Imposed  for  its  non- 
payment were  nnauthorlsed,  and  cannot  he  in- 
cloded  in  the  Judgment  This  is  precisely  the 
present  case.  That  part  of  the  tax  assessed  and 
extended  against  the  lands  in  1886  as  *back  in- 
teresf was.  as  we  have  already  decided,  unau- 
thorised and  iUegaL  To  that  extent  appellant 
had  a  valid  defense  to  the  ta^  which  it  had  a 
rl^t  to  interpose,  and  in  whicn  it  was  entitled 
to  SDOceed.  untO  the  correct  amoont  of  the 
taxes  bad  been  determined  by  excluding  tUs  U- 
kgal  additiatt,  it  had  not  been  in  default,  and 
no  panalties  eould  be  legally  imposed." 

In  another  case,  it  was  held  that  it  would 
tw  inequitable  to  diarge  a  taxpayer  with 
penalties  for  nonpayment  nntll  there  was  a 
determinaticm  of  the  amount  of  the  taxes 


due.  United  States  Trust  Oo.  v.  New  Mexico, 
183  U.  S.  536,  22  Sup.  Ct  172,  46  L.  Ed.  316, 
citing  Lake  Shore  ft  Michigan  Southern  Bail- 
way  Ca  V.  People,  46  Mich.  193.  9  N.  W.  249. 
and  Conn^  of  Bedwood  v.  Winona  ft  St 
Peter  Land  Company,  supra. 

[I]  Suits  to  enjoin  the  collection  of  an  ex- 
cessive tax  are  equitable,  and  tlie  courts  will 
resort  to  the  principles  of  equity  wherever  it 
is  possible  to  do  so  in  deciding  them.  The 
statutes  make  no  provlsim  for  the  collection 
of  Interest  from  one  who  has  obtained  Judg- 
ment that  his  tax  was  excessive.  For  a  coui't 
of  equity  to  impose  a  penalty  In  the  way  of 
Interest,  or  to  bold  one  who  has  not  willfully 
evaded  a  tax,  or  who  has  not  failed  or  re- 
fused to  pay  the  lawful  tax,  but,  on  the  om- 
trary,  has  Insisted  upon  lils  l^al  right  to 
have  the  amount  of  his  tax  legally  deter- 
mined, would  be  the  height  of  inequity. 

[I]  The  point  is  made,  and  with  mach 
show  of  reason,  that  tliis  la  a  collateral  pro- 
ceeding to  correct  our  former  Judgment ;  that 
the  county  should  have  raised  the  issue  In 
the  former  casfc  We  regard  the  questltm  as 
doubtfuL  But  inasmuch  as  interest  attaches, 
if  at  all,  to  unpaid  taxes  by  force  of  statute^ 
we  are  unwilling  to  hold  that  this  proceed- 
ing does  violence  to  our  former  holdings  that 
a  superior  court  is  without  power  to  modify 
our  Judgments.  However,  we  think  it  would 
have  been  the  better  practice  for  the  county 
to  have  raised  the  questloa  In  the  former 
case,  either  directly  or  by  way  of  motion  In 
this  court  aXtet  Judgment. 

The  writ  will  IsBue. 

MOBRIS,  C.  J.,  and  MOUNT,  FUIABB- 
TON,  and  PABKBB,  JJ.,  ctmcnr. 


STATB  T.  HBUBICH.    (No.  18467.) 
(Supreme  Oout  of  Washtngtim.   Nov,  22, 

1.  STATum  ^a>179— OowrrMronow  xvd  Op- 

■BAnOR--9rATnT0BT  Buus. 
The  provisioD  of  Prohibitimi  Law,  Initia- 
tive Measure  No.  3  (Laws  1915,  p.  2;  Bern. 
Code  1915,  I  6262-1  et  seQ.).  that  the  act 
sliaU  be  liberally  eonstmed  is  binding  on  ttie 
eoorta. 

[Ed.  Not&— For  odier  eaaea,  see  Statutes, 
Cent  Dig.  i  268;  Dec  Dig.  «»1T9.] 

2.  IffTOXXCATINa  LlQUOBS  «S>6  — COHSTITU- 
TtONAUTT  OF  ACTS— PBOHIBITIOR  Or  NON- 

iNToxicATina  BEWBAan. 
In  the  exercise  of  the  police  power,  the 
Legislature  or  the  people  acting  in  a  legisla- 
tive capacity  may  lawfully  prohibit  the  sale  of 
Donintoxicating  beverages,  and  may  conclu- 
sively define  such  beverages  as  Intoxicating  llg- 
Qors  whenever  that  course  has  any  reasonable 
relation  to  the  accomplishment  of  the  dominat- 
ing purpose  of  the  act 

[Ed.  Note.— For  other  cases,  see  Intoxicat- 
ing Idqaors,  Cent  Dig.  |  4;  Dec.  Dig.  ^aft.] 

8.  iHTOxioATura  IdQuou  «=9l22— Statdtkb 

— COHSTBUOnOK— "LiQUOB. " 
The  meaninr  of  the  word  "liqaor,"  as  used 
tn  Initiative  Measure  No.  8  (Laws  1916,  p. 
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2;  Rem.  Oode  1915,  |  6262-1  et  aeg.),  la  not 
reatricted  to  aleoholic  or  intoxicatiag  liquids, 
bat  the  word  is  to  be  dTen  its  original  mean- 
tap  as  aynonymons  or  IndniiTe       tbe  mrd 

Tiqaid." 

[E^d.  Note.— For  other  casea,  see  Intoxicatinf 
Liquors,  Dec.  Dig.  «=»122. 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Liquor.] 

4.  iMTOXiOATura  LiqiroBS  4=»122— Statutbs 

— CoNBTBUOnON. 
The  phrase  "intoxicating  liquor,**  aa  defined 
by  Laws  1915.  p.  2,  8  2  j(Rem.  Code  1916.  S 
6262—2),  to  inclnde  whisky,  brandy,  gin,  rum, 
wine,  aie,  beer,  and  any  spirituous,  vinous, 
fermented,  or  malt  liquor,  and  every  other 
liquor  or  liquid  containing  intoxicating  prop- 
erties, etc,  considered ,  and  held  that  the 
clause,  "erery  other  liquor,"  etc,  was  not 
intended  to  limit  or  qualify  the  ennmerated  Uq 
nors. 

[Bd.  Note.— For  other  caaei;  lee  Intoidcating 
Uqnora,  Dec.  IMg.  ^122.] 

5.  SfTATOTM  <8=>194 — CoNSTBUCnON  —  RULES 

or  "Ejtjsdem  Qenbbib." 
In  atatotory  construction  the  "ejusdem 
generis"  role  la  that,  where  the  general  worda 
follow  an  ennmeratioii  of  persons  or  things  by 
Words  of  a  particular  and  spedflc  meaning,  such 
general  words  are  not  to  be  construed  in  their 
widest  extent,  but  are  to  be  held  as  applying 
only  to  persons  and  things  of  the  same  gener- 
al Und  or  class  as  those  specifically  mentioned. 

_[S)d.  Note.— For  other  cases,  aee  Statatea, 
Cent  Dig.  S  272;  Dec  Dig.  «s>194. 

For  other  definiti<»ui.  lee  Words  and  Phrases, 
Iirst  and  Second  Seriea,  EJnsdem  Generis.] 

6.  Statutes  «S91M— Gonstbuoiiok  — Ruxx 
or  EjxreDSic  OBraB»— Appuoation. 

The  rule  of  ejusdem  generis  held  to  hare 
no  application  to  the  statutory  definition  of  in- 
toxicating liquors  contained  in  Laws  1015,  p. 
2,  8  2  {Rem.  Code  1915,  i  6262—2). 

[Ed.  Note. — For  other  cases;  see  Statutes, 
Cent  Dig.  f  272;  Dec  Dig.  ®=3l94.] 

7.  iNToxiOATiNa  LiQuora  «E9l22— CnnnirAi, 
Pbosecution  —  Pbbbukptiom  and  BUBDKir 

OF  Pboof. 

Malt  liquor  and  other  liquors,  specifically 
mentioned  in  Laws  1915,  p.  2,  {  2  (Rem.  Code 
1916,  8  6262—2),  defining  intoxicating  liquors, 
are  eondnsively  presumed  to  be  intoxicating 
liquors,  without  regard  to  their  actual  Intoxi- 
catinx  properties. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  €=>122.] 

&  IHTOXIOATINO  LIQUOB8  «»224r-(tennnAL 
PaOBEODnOH— PBESDMPnOnS  AND  BUBDCIT 
OF  PbOOV. 

To  warrant  a  conviction  for  the  sale  of  malt 
liquor  and  other  liquors  specifically  enumerat- 
ed in  the  statutory  definition  of  intoxi?nting 
liquor*  contained  in  Laws  1916,  p.  2,  S  2  (Rem. 
Code  1916,  S  6262-2),  it  is  only  necessary 
to  prove  that  the  thing  sold  was  one  of  the 
classes  named,  but  as  to  other  liquors,  or 
liquids,  capable  of  being  used  as  a  beverage  it 
is  necessary  to  prove  their  Intoxicating  prop- 
erty. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Gent  Dig.  U  275-281;  Dec  Dig.  «» 
224.]  ^ 

9.  STATtJTES  «S>18&-O0HffrBnOTI0N. 

The  first  cardinal  rule  of  statutory  con- 
struction is  that  words  are  to  be  given  tht'ir 
original  meaning,  unless  the  context  of  the 


•tatvte  shows  that  they  were  used  In  a  tech- 
nical or  particular  sense. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
J^t  DIff.  81  266;  267.  276;  Dec  Dig. 

10.  iNTOZIOATtRa   LiQUOBS  122  —  STATU- 

TOBT  PB0VIBIOH9— "Malt  Liquob." 
The  words  "malt  liquor,"  as  used  in  the 
prohibition  law  (Laws  1915,  p.  2;  Rem.  Code 
1815,  8  6262—1  et  seq.),  mean  a  fermented  or 
alcobolic  liquor  and  do  not  include  a  Uqnor 
containing  malt  but  neither  fermented  nor  coa- 
taining  alcohol  and  therefore  the  manufacture 
or  sale  of  the  latter  is  not  unlawful. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  ^122. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Malt  Liquor.] 

11.  iRTOXIOATllVa  LiQUOBS  «S»122— PbOHIBX- 

noN  or  Manufacture  and  Balk  of  Malt 

LiqUOBS. 

A  malt  beverage  of  such  comporitlon  that, 
of  itself  under  certain  conditions,  it  will  gen- 
erate alcohol  ia  potentially  a  malt  liquor,  the 
manufacture  and  sale  of  which  is  prohibited 
by  Laws  1916,  p.  2  (Rem.  Code  1915,  {  6262—1 
et  seq.). 

[Bd.  Note.— For  other  cases,  ses  Intoxicating 
Liquors,  Dec  Dig.  «s»122.] 

12.  iNTozxoATnro  IdQiTOBS  «s9»122— Pbobx- 

BITXON— MAZJT  LIQUOB. 
The  manufacture  and  sale  of  every  malt 
liquor,  though  containing  only  a  trace  of  al- 
cohol, is  prohibited  by  I^ws  1915,  p.  2  (Rem. 
Code  1915,  8  6262-1). 

[Bd.  Note— For  other  cases,  see  IntoxicatinK 
Liquors,  Dec  Dig.  ^=>122.] 

En  Banc  Appeal  from  Superior  Conr^ 
King  County ;  Mitchell  GlUIam,  Judge. 

Alvin  Hemrtcfa  was  convicted  of  vlolatinf 
the  probibltlon  law,  and  be  appeals.  Judff* 
ment  rereraed. 

MeClare  ft  UcCInre  and  Greene,  Henry  ft 
Hemrlch,  all  of  Seatae,  for  appellant.  Al- 
fred H.  LundiB  and  F,  P.  fteleell,  both  of 
Seattle,  tor  the  State. 

ELLIS,  J.  Defraidant  waa  accused  of  a 
TlolaUcm  of  tbe  state-wide  prohibition  law 
commonly  known  as  Initiative  Measure  No. 
3  (Laws  1915,  p.  2;  Rem.  GoAe  1916,  8  6262— 
1  et  aeq.).  The  information  charged  that: 

**Be,  said  Alvin  Hemrlch,  in  the  county  of 
King,  state  of  Washington,  on  the  9th  day  of 
February,  1916.  did  ^eu  and  there  willfully 
and  unlawfully  sell  to  <me  Fred  M.  Lethe  cer- 
tain Intoxicating  liquor,  to  wit,  two  bottiea 
containing  malt  liquor,  said  malt  liquor  not 
then  and  there  containing  any  alcohol,  and  be- 
ing commonly  known  aa  'Lifestaff,*  recelnng 
in  payment  therefor  from  said  Fred  M.  Lathe 
the  sum  of  twenty-five  cents." 

He  demurred  to  the  Information,  and  it 
was  stipulated  that  in  considering  the  de- 
mnrrer  the  court  might  consider  as  estab- 
lished certain  agreed  facts  so  tar  as  they 
would  be  admls&lt4e  as  evidence  it  the  cause 
were  being  tried  on  its  merits  after  a  plea 
of  not  guilty. '  These  agreed  facts  were,  In 
substance,  as  follows: 

(1)  That  defendant  was,  and  for  a  long 
time  had  been,  president  of  a  corporation 
which,  prior  to  January  1,  1916,  was  engaged 
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tn  the  mannfiutore  and  nia  of  beer  in  title 
state  of  Waahlngton ;  that  imniedlately  after 
that  date  it  sairendered  Its  govenunent  11- 
eeuae,  and  reziiodeted  Its  bieweiy  mi  plant 
tot  the  mannfkietare  of  LUteatatf.  so  that  oa 
FibruaiT  9,  iSM,  ther  were  not  adapted  to 
the  mannfactare  ot  beer  wlthont  eztenslTe 
alterations  In  equipment  and  the  Issuance  ot 
a  new  license  from  the  United  States  gorein- 
ment 

(2)  "That  the  Uquld  In  the  Information 
heveln  referred  to  as  'Ufestaff'  Is  an  unfcr- 
molted  liquid,  and  Is  entirely  free  from  al- 
cohol, preservatives,  or  other  harmful  snb- 
stances,  but  contains  between  6  and  7  per 
cent,  ot  extract  td  malt.  ISiat  it  Is  a  health- 
fid  and  nntrtttous  llqnld,  capable  of  behig 
drunk,  but  the  character  of  the  liquid  itself 
Is  nuh  that  it  Is  not  IntwdcatlDg,  does  not  in 
fact  contain  In  toxica  ting:  properties,  and  is 
not  capable  of  being  Imbibed  in  unusual 
quantities  for  mer^  social  pniposes." 

(R)  That  the  term  Lifestafl  has  been  copy- 
righted under  the  fed^l  Iftws,  and  appro- 
priated as  a  trade-mark  under  the  state  taw. 

That  L.  B.  Kirkpatrick,  preridmt  and 
attorney  of  the  Antl-Saloon  League  for  the 
state  of  Washington,  and  who  prepared  Ini- 
tiatlTe  Measure  No.  8  as  submitted  to  and 
adopted  by  the  people,  would  testify  that,  in 
the  conferences  held  to  prepare  tba  act,  tbm 
was,  to  his  kBOwledg<^  no  discussion  of  or  ex- 
pressed Intraitlon  to  pr<Aiblt  by  ttie  act  the 
mannfiieture  or  sale  of  any  liquor  not  con- 
taining alcoholic  properties:  that  he  was 
then  not  aware  that  a  process  had  been  dis- 
covered for  removing  all  aleofaM  from  malt 
liquor,  and  that  the  question  of  pnAibltlog 
the  mannftictnre  and  sale  of  malt  liquor  not 
containing  alotrtiol  was  not  considered  by 
him,  nor  discussed,  by  others  in  his  presence; 
that  in  preparing  the  original  draft  of  the 
act  the  deflnlti<ni  of  intoxicating  liquora  as 
given  therein  was  prepared,  using  as  a  basis 
tbe  definition'  as  given  in  the  laws  of  various 
states  having  prohibition  laws,  and  that  be 
did  not  consider,  nor  did  others  with  whom 
be  consulted  discuss,  the  operation  of  the 
proposed  law  as  afCectlng  the  manufacture 
and  sale  of  malt  liquors  not  containing  alco- 
hol ;  that,  so  f&r  as  his  knowledge  goes,  the 
general  policy  of  the  Antl-Salom  L«agne  and 
those  associated  with  it  has  been  to  abolish 
only  the  manufactare  and  sale  of  liqaors  con- 
taining alcohoL 

(S)  OSiat  George  I>.  Conger,  state  superin- 
tendent of  the  Anti-Saloon  League,  would 
testify  substantially  to  the  same  effect. 

That  the  title  of  the  measure  as  orig- 
inally drafted  and  filed  In  the  office  ot  the 
secretBzy  ot  stat»  was  as  fi^lows: 

"An  act  relating  to  intoxicating  liquors,  pro- 
hibiting the  manufacture,  keeping,  sale  and 
diapositioa  thereof,  except  io  certain  cases,  the 
soliciting  and  taking  of  orders  therefor,  tlie  ad- 
vertisement thereof  and  the  making  of  false 
statements  for  the  purpose  of  obtaining  tb« 
sasM,  declaring  certun  places  to  be  nuisances 
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and  providing  for  th^  abatement,  regulating 
the  keeping,  sale  and  disposition  of  intoxicat- 
ing liquors  by  druggiBts  and  pharmacists,  the 
prescription  thereof  by  ph^aioana,  the  trans- 
portaticai  thereof,  and  providiog  for  the  search 
for  and  selsure  and  destructicm  thereof,  pre- 
scribing the  powers  and  duties  of  certain  offi- 
cers, and  the  forms  of  procedure  and  the  rules 
of  evidence  in  cases  and  proceeding  hereunder, 
and  fixing  penalties  for  violations  hereof,  and 
the  time  when  this  act  shall  take  effect."  Laws 
1916,  p.  2. 

(7)  That  the  ballot  title  as  proposed  by  the 
Attorney  General  was  as  follows: 

"An  act  prohibiting  the  manufacture,  sale,  or 
other  disposition  of  Intoxicating  liquors,  ex- 
cept in  certain  cases;  regulating  the  keeping, 
use  and  transportation  of  the  same;  providing 
for  the  enforcement  of  this  act;  and  fixing  pun- 
ishments and  penalties  for  the  violation  there- 
of." 

(8  and  9)  That  in  the  printed  arguments 
for  and  against  the  measure  distributed 
among  the  legal  voters  of  the  state  as  re- 
quired by  law,  there  was  nothing  advising 
the  voters  that  the  act  was  intended  to  pro- 
hibit the  manufacture  or  sale  of  nonalcoholic 
malt  Uqnors  as  a  means  to  the  more  effective 
enforcement  of  the  law  as  against  alcoholic 
liquors.  The  two  bottles  of  LlfestafE  were 
submitted  as  exhibits.  The  trial  court  ovei^ 
ruled  the  demurrer.  Defendant,  electing  to 
stand  upon  his  demurrer  and  the  stipulated 
facts,  was  adjudged  guilty  as  enlarged.  From 
the  judgment  and  sentence  thereon  ha  has 
appealed. 

^pellant  broadly  contends  that  lifeataff 
Is  not  a  liquor  the  manufacture  and  sale 
of  which  is  Intended  to  be  prohibited  by  our 
statute,  because  it  is  admitted  that  It  con- 
tains no  alcohol,  no  intoxicating  properties, 
and  will  not  in  fact  Intoxicate. 

[1  ]  It  is  first  argued  that  our  prohibition 
law,  InltlatlTe  Sfeasure  No.  3  (Laws  of  1910, 
p.  2;  Bern.  Code  1915,  8  6262—1  et  seq.),  la 
a  penal  statute,  and  henoe  under  the  general 
rule  must  be  strictly  construed,  and  Uiat,  so 
construed,  it  embraces  only  intoxicating  liq- 
uors. We  shall  not  review  the  many  au- 
thorities dtedi  announcing  the  general  rule 
that  penal  statutes  most  be  strictly  constru- 
ed, since  the  first  section  ot  the  law  itself 
answers  this  argument.  It  imposes  its  own 
rule  of  construction.    It  says: 

"This  entire  act  shall  be  deemed  an  exercise 
of  the  police  power  of  the  state,  for  the  pro- 
tection of  the  economic  welfare,  health,  peace 
and  morals  of  the  people  of  the  state,  and  all 
of  its  provisions  shall  be  liberally  construed  for 
the  ascomplislimcnt  of  that  purpose."  Item. 
Code  1915,  S  6262—1. 

We  must  therefore  construe  the  act  liber- 
ally and  inchisively,  with  a  view  to  the  ae- 
compllsliment  of  its  full  purpose.  It  is  true 
that  the  dominant  purpose  of  the  law  Is  to 
prohibit  the  manufacture  and  sale  of  lutoxl- 
cating  liquors,  to  the  end  that  the  eeonomlc 
welfare,  health,  peace,  and  morals  of  the  peo- 
ple may  be  promoted.  Both  the  title  of  the 
act  and  the  ballot  title  by  whiidi  U  was  sub- 
mitted to  vote  so  show. 
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[2]  Bet  In  the  exercise  of  the  police  power 
the  Legislature,  or  the  people  acting  In  a 
legislative  capacity,  may,  without  Impinging 
either  the  state  or  the  federal  Constitution, 
prohibit  the  sale  of  bereragee,  not  Intoxicat- 
ing in  fact  and  wholly  Innocuous,  when  sepa- 
rately considered,  and  may  conclusiTely  de- 
Hne  eadi  beTerages  aa  Intoxicating  Uquora 
within  the  meaning  of  tbe  prt^Mtory  lav, 
whenever  that  comae  has  any  reasonable  il- 
lation to  the  accomplishment  of  the  dominant 
purpose.  "This  is  no  longer  a  question  for 
argument  or  even  of  doubt,**  State  t,  VtgH- 
erlcksoo,  101  He.  37.  68  AtL  680.  6  L.  B.  A. 
(N.  SO  186, 115  Am.  St  Bep.  29S.  8  Ann.  Oas. 
48;  Pntlty  fflztract  ft  Tonic  Go.  t.  I^dt, 
226  n.  S.  192,  88  Sup.  Ct  44.  S7  Ij.  Ed.  184. 
It  therefore  any  beverage  at  sucb  ctxuposi- 
tion  and  character  as  reasonable  to  Include 
the  stuff  called  "Ufestafl"  is  expreseay  pro- 
hlbited  or  defined  by  our  lav  as  an  intoxicat- 
ing liquor,  then  Idfestaff  Is  prohlMted. 

[S]  It  Is  next  argued  that  nothing  ezoc^t 
"l^uor"  is  pnlilbited,  and  that  the  vord 
"liquor"  ex  vl  termini  means  an  alcoholte  or 
Intoxicating  liquid,  and  that  therefore  noth- 
ing but  alodiolic  or  intoxicating  liquids  are 
prohibited.  It  Is  true  that  sucb  is  one  ct 
the  meanings  of  the  vord  "liquor,"  but  all 
of  the  standard  dictionaries  agree  that  it 
also  means  a  liquid  of  any  sort  See  Cen- 
tury Dictionary,  Webster's  New  International 
Dictionary,  and  Standard  Dictionary.  Tbe 
first  two  of  th^,  the  three  leading  dic- 
tionaries, give  the  meaning  of  the  noun 
"liquor"  as  synonymous  with  the  noun  "liq- 
uid," and  the  third  gives  the  same  meaning 
as  a  secondary  definition.  It  can  hardly  be 
said,  therefore,  that  the  word  "liquor"  has 
any  such  settled  and  exclusive  meaning  of 
an  alcoholic  or  an  intoxicating  liquid  as  to 
make  it  the  basis  of  a  persuasive,  much  less 
of  a  conclusive,  argument,  for  such  a  con- 
struction of  the  statute.  Appellant's  minor 
premise  falling,  his  argument  falls. 

[4]  A  further  argument  Is  based  upon  the 
statutory  definition  of  the  term  "Intoxicating 
Uqnor"  as  found  In  section  2  of  our  prohibi- 
tory law  (Laws  of  1915,  p.  2;  Bern.  Code 
1915,  S  6262—2),  which  reads  as  follows: 

"The  phrase  'Intoxicatine  liquor,'  wherever 
used  in  this  act,  shall  he  neld  and  construed 
to  include  whisky,  brandy,  pn,  ram,  wine,  ale, 
beer  and  any  apiritaous,  Tinous,  fermented  or 
malt  liquor,  and  every  other  liquor  or  liquid 
containiiig  intoxicating  properties,  which  is  ca- 
pable of  being  used  as  a  beverase,  whether 
medicated  or  not,  and  all  Uquid*,  miether  pro- 
prietary, patented  or  not,  which  contain  any 
alcohol,  which  are  capable  of  being  used  as  a 
beverage." 

Bespondent  concedes  that  the  only  term  In 
this  definition  which  can  reasonably  Include 
a  nonalcoholic  nonlntoxlcatlng  liquor,  such  as 
Llfestaff  Is  admitted  to  be,  Is  the  term  "malt 
liquor."  Appellant  urges  that  the  clause, 
"and  every  other  liquor  or  liquid  containing 
Intoxlcatlns  properties,"  limits  and  restricts 
the  classes  of  liquor  spedflcally  enumerated 


and  preceding  it  to  rach  liquors  or  liquids 
as  contain  intoxicating  properties,  and  that 
therefore  the  term  "malt  liquor"  cannot  In- 
clude I4festafl.  It  Is  Insisted  that  aucb  Is 
tbe  necessary  slgniflcanoe  of  the  word  "other" 
as  found  In  the  alleged  qualifying  clause. 
Several  decisions  from  other  states  are  cited 
as  sustaining  this  view.  Typical  and  stroi^ 
est  of  these  are  BovUng  Oreen  v.  HcHnllen, 
134  Ky.  742, 122  S.  W.  828,  26  L.  B.  A.  (N.  S.) 
885.  and  People  t.  Strldtler,  26  OaL  App.  60, 
142  Pac.  im.  Id  the  McMollen  Case  tbe 
stipulated  tacts  admitted  that  the  liquor, 
caUed  "Ma^tto^wer,"  was  a  malt  Uqnor  o(m- 
talning  less  than  3  per  cent,  and  more  than 
ime>haU  of  1  per  cent  of  alcohol,  and  was 
nonlntoxicatlng;  that  is  to  say,  In  the  largest 
qnantltlM  In  vrtiich  it  nd^t  be  drunk  It 
would  not  Intoxicata  nw  statute  defined 
the  Inhibited  llanors  as  "spiritnoos,  vlnoaa, 
malt,  and  otbw  Intoxicating  liquors."  The 
question  was  whether  malt  liquor  which  would 
not  Intoxioafes  vaa  vlUiln  this  definition.  It 
was  held  that  the  Inhibition  was  only  against 
Intoxicating  drinks.  Tbe  ooort  said:  "If 
not,  why  use  the  words  *or  other  Intoxicating 
Uquorsr  However  conclusive  this  may 
seem  to  tlie  court  vblch  annoonoed  it,  It 
seems  far  from  condnslTe  to  us..  The  ansver 
to  tbe  court's  question  seems  idaln.  The 
^neral  words,  "or  other  Intoxicating  Uqoors," 
were  Intended  to  add  to  the  things  tbereto- 
fOre  specifically  enumerated,  not  to  take 
away  from  or  limit  what  had  already  bem 
Included.  Moreover,  even  assuming  the  ar- 
gument  sound  as  applied  to  the  statute  there 
Involved,  that  statute  Is  palpably  dlffwent 
from  ours.  It  might  be  argued  with  some 
show  of  reason  that  the  word  "other"  as 
there  used  quallfira  the  term  "intoxicating 
liquors"  as  a  whole.  That  statute  says,  "w 
other  intoxicating  liquors."  In  our  statute 
the  collocation  of  the  words  Is  different'  It 
says,  "every  other  liquor  or  liquid,"  the  word 
"other"  thus  qualifying  only  the  words  "liq- 
uor or  liquid,"  which  are  subsequently  quali- 
fied by  the  words  "containing  intoxicating 
properties."  State  v.  Bailey,  67  Wash.  S36, 
121  Pac.  821. 

Our  statutory  definition  was  dearly  In- 
tended to  define  as  Intoxicating  liquors  three 
distinct  groups:  (1)  Whisky,  brandy,  gin, 
rum,  wine,  ale,  beer,  and  any  Qtlrituons,  vin- 
ous, fermented,  or  malt  liquor;  @)  every 
other  liquor  or  liquid  containing  Intoxicat- 
ing properties  which  Is  capable  of  being  used 
as  a  beverage,  whether  medicated  or  not; 
(3)  all  liquids,  whether  proprietary,  patented, 
or  not,  which  contain  any  alcohol  which  are 
capable  of  being  used  as  a  beverage  Hie 
first  group  defines,  eo  nomine,  as  Intoxicating 
Uquors,  certain  ^pedflc  Uqnids  without  ref- 
erence to  their  properties,  because  they  arb 
all  liquors  which  are  generally  understood  to 
contain  aloi^l  In  some  quantity.  The  sec- 
ond group  merely  adds  to  the  things  imdiibit- 
ed  another  class  of  pndtiblted  liquors,  with 
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no  dOKriptiosi  am  Am  tntorlmHng  qoaUty* 
The  third  gronp  adds  itni  anotber  dUM  to 
tbe  Oilngi  alrady  piotaiUted*  nam^,  Uq- 
Qtds,  wbettier  pKoprletaiy  m  not.  dfiacrlUnig 
Utam  by  tli^  alcfdiollc  VKOj/mty,  Vbe  words, 
''every  other  Vqjam  .or  Uould  '^***"<*>g  In^ 
toxlcatlnff  propertied  onoli^  nothing  else, 
bnt  deeerlbe  and  add  another  daae  of  the 
things  tbB  sale  and  manatactnre  of  which  are 
pndilblted.  The  danee  anoted  was  Intended 
to  add  and  UKdndCf  not  to  limit  m  restrict. 

In  the  case  of  People  t.  Btrlckler,  supra,  a 
demnzrer  to  an  Informationf  charging  the 
sale  of  malt  Uquot  containing  less  fban  l 
per  cent,  of  alocAol,  was  sustained  by  the 
trial  oonr^  and  the  people  appealed.  The 
Btatnte  defined  tbe  term  "alcoht^c  liquors" 
as  follom: 

"TbB  term  ^aleohoUc  llgnon*  as  used  In  this 
act  riiall  indade  Bpirltooos.  tIiioqi  and  malt 
liQaors,  and  any  other  liquor  or  mixtnre  of  liq- 
aora  whieb  eontain  one  per  cent,  hj  rolame, 
or  more,  of  alc<Aol  and  which  la  not  so  mixed 
with  otnm  drugs  as  to  prevent  its  use  as  a 
bererage." 

[I]  The  Smweme  Oonrt  afilrmed  the  Judg- 
ment on  ttie  ground  that  under  the  role  eja»- 
dem  generis  the  iQ)eclfic  words  **spiritnous, 
Tinoos,  and  malt  Uquors"  were  qnallfled  and 
controlled  by  Oie  succeeding  dauae,  "any 
other  liquor  or  mixture  of  Uqoors  which 
contain  1  per  cent,  by  Tolume,  or  more,  of 
alcohoL"  The  decision  Is  obviously  unsound. 
It  rerwses  ttw  rule  of  ejoadem  gmerls  in  or* 
der  to  make  the  general  terms  of  the  stat- 
utory deflnltlon  control  the  particular  terms. 
The  correct  application  of  that  rule  in  stat- 
utory construction  Is  Jnst  the  conTerse. 

"In  atatntorr  conatniction,  tbe  'ejusdem  ren' 
eris  rale'  is  that  where  general  words  follow 
an  enameration  of  persona  or  thin^B,  by  words 
of  a  particular  and  specific  meaning,  such  gen- 
eral words  are  not  to  be  construed  In  tiioir 
widest  extent,  bat  are  to  be  held  a^  applying 
only  to  persons  or  things  of  tbe  same  general 
Und  or  class  as  those  specifically  mwnoned.** 
Black'a  Law  IMctionary,  p.  41S. 

See,  also,  Boarier'a  lAw  Dictionary 
(Rawle's  3d  Rertsion)  p.  979. 

[t]  Hie  ^et  la  that  the  rule  ejuedem  gen- 
eris has  not3iing  to  do  with  the  case.  The 
statute  there  under  construction,  as  ours, 
defined  one  group  by  specific  enumeration 
and  a  second  group  by  quality.  The  Mo- 
MuUen  Case  makes  the  same  mistake  in  ar> 
gnment,  thoujA  not  labeling  the  process  as 
an  appUcatlcHi  of  the  rule  ejnsdem  generis. 
la  the  foIUnring  eaaea  in  whldi  the  same 
argument  was  advanced  as  that  of  appellant 
here  the  courts  have  ruled  contrary  to  his 
contention.  In  each  of  thaw  cases  the  gen- 
eral dUiuse  in  the  statute  Imduded  ttie  word 
"otlier'*  as  here.  Harks  v.  State,  169  Ala.  71, 
48  South.  864, 1S8  Am.  St.  Bep.  20;  Fuller  v. 
Jackson,  97  Bfiss.  287,  62  South.  673,  SO  L.  B. 
A  OH.  &)  1078;  La  F<mette  v.  Hurray,  SI 
Ohio  St  474.  01  N.  B.  294;  United  States  v. 
Cohn,  2  Ind.  T.  474.  62  .S.  W.  38.  In  the 
Harks  Case  the  statute  wea  much  Uke  ours. 
It  prohibited— 


"any  aleoholl&  spiritnoos,  vtsons  or  malt  llq- 
aora.  intoxicating  bitters  or  beveragea  or  other 
lignors  or  beversges  by  whatsoever  name  call- 
ed, whltdi  if  drank  to  excess  wUl  produce  in- 
toxication. •  • 

In  answer  to  tb»  argumoit  here  advanced 
the  oonrt  said: 

"While  we  agree  In  part  with  counsel  for  ap- 
pellant, we  cannot  concor  with  them  in  the  con- 
tention (so  forcefully  and  ably  insisted  upon) 
to  the  effect  that  the  clause,  'which  if  drunk 
to  excess  wHl  produce  Intoxicfttion,*  qualifies 
and  relates  to  each  and  all  of  the  liquors  or 
beverages  which  precede  It;  that  la,  to  alco- 
b<dic,  splrituouB,  vinous,  or  malt  drinka.  We 
are  Inclined  to  the  opinion  that  this  phrase 

aualifies  or  r^era  only  to  the  clause,  *or  other 
anors  or  beverajrea  by  whatsoever  name  call- 
ed,* which  immeoEatcly  precedes  it,  and  which 
two  phrases,  taken  together,  constitute  one  of 
the  SIX  classes  of  liqnor  ana  beverage  the  sale 
of  which  Is  prohibited.  We  are  led  to  tbis 
conclusion,  not  alone  by  the  composition,  and 
grammatical  constmction  of  this  section  of  the 
act,  but  also  by  a  reference  to  the  history  of 
such  legislation  In  tbis  and  other  states,  and 
the  judicial  construction  put  upon  the  terms 
'si^tnons,'  Mnoos,*  'malt,'  ana  'intoxicating* 
liquors  and  beverages  by  this  and  other  courts. 
These  terms  each  had  a  well  defined  and  ac- 
cepted judicial  construction  by  tbe  eonrta, 
when  nsed  In  such  statutes;  and  it  does  not 
appear  that  there  was  any  intention  to  change 
that  w^-aoc^ted  Judicial  conatroction.  The; 
were  severally  treated  as  bdng  well  known  and 
defined:  but  tbe  pbraae,  'or  other  liquors  or 
beverages  by  whatsoersr  name  called,'  Is  dearly 
shown  not  to  refer  to  every  well  known  or  de- 
fined class,  but  la  intended  to  Include  any  and 
all  other  classes  or  kinds,  not  embraced  in  the 
foregoing  five  classes  named,  *wbicb  if  drunk 
to  excess  win  produce  intoxication.*** 

Tbe  reasons  given  In  the  other  decisions 
dted  for  holding  the  same  way  are  equally 
cogent  It  will  not  avail  to  use  the  argument 
of  convenience  to  the  effect  that  our  con- 
struction will  make  the  sale  of  "ginger  ale" 
and  "root-beer"  criminal.  These  things  have 
as  distinctive  a  meaning  In  common  parlance 
as  ale  or  beer  have  when  standing  alone. 
Tbey,  like  other  unnamed  beverages,  will 
have  to  be  tested  by  the  fact  whether  they 
contain  intoxicating  properties,  rtnce  they 
are  not  enumerated  by  name  In  the  statutory 
definition  of  Intoxicating  liquors.  Sawyer  v. 
Bottl,  147  Iowa,  453,  124  N,  W.  787,  27  U 
B.  A.  (N.  S.)  1007. 

[7,  S]  We  hold,  therefore,  that  the  liquors 
enumerated  by  name  in  our  statatory  defi- 
nition ot  intoxicating  liquors  are  ctmclusive- 
ly  presnmed  to  be  Intoxicating  Uiiuors  with- 
out regard  to  their  actual  Intoxicating  prop- 
erties and  whether  in  potable  quantities  they 
will  in  ftict  intoxicate  or  not  That  as  to 
such  liquors  It  is  mly  necessary  to  prove 
that  the  thing  sfAd  was  one  of  the  class 
■named,  but  that  as  to  other  llouors  or  liq- 
uids capable  of  being  used  as  a  beverage  it 
is  necnsary  to  prove  Uieir  intoxicating  pn^ 
ertles.  It  is  cmceded  that  Ufestaff  cannot 
tielong  to  tiXbet  tbe  second  or  third  class 
mentioned  in  the  statutory  definition.  By 
this  process  of  elimination  Oie  question  here 
involved  is  finally  reduced  to  this:  Is  the 
stuflC  called  "Lifestaff"  a  maU  liquor?  If  it 
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1b,  It  Is  prohibited  whether  it  cot  tains  Intox- 
icating properties  or  not,  and  whether  It  oon- 
tains  alcohol  or  not 

[9]  The  first  cardinal  mle  of  construction 
is  that  words  used  in  a  statute,  unless  the 
context  shows  that  they  are  used  In  a  tech- 
nical or  particular  sense,  are  to  be  given 
their  ordinary  meaning.  2  Lewis'  Suther- 
land, Statubny  Oonstruction  0!d  Bd.)  p.  749, 
I  390;  IQndlicb,  Interpretatioit  of  Statutes,  p. 
4,  J2. 

[II]  It  foUowB  that  the  words  "malt  llgi- 
uor"  whi6h  are  eridentiy  used<  in  no  tech- 
nical sense,  must  be  given  the  meaning  ac- 
corded to  them  in  the  standard  dlctlonarlea 
of  our  language^  The  following  are  the  defi- 
nitions given  by  the  three  dletiottariea  uni- 
versally recognized  as  author!^: 

Standard  Dictionary: 

*'Matt  Hmor,  any  alcoholic  bewage  brewed 
from  malL" 

Century  Dictionary: 

"MaH  liquor,  a  general  term  for  an  slcoholie 
beverafte  prodnced  merely  by  the  fermentatioQ 
of  malt'  as  opposed  to  tbose  obtained  by  the 
distillatioa  of  malt  or  maah." 

Webster's  New  IntematioDal  DlctlOTary: 
"Malt  Uqvor,  an  alcoholic  liQnor  as  beer,  ale, 

porter,  etc.,  prepared  by  fermenting  an  infusion 

of  malt." 

We  have  been  unable  to  find  any  definition 
giving  to  the  term  "malt  liquor"  any  other 
meaning  than  the  above,  whether  technical 
or  not  The  text-books  are  equally  in  unison. 
Joyce,  Intoxicating  Liquors,  p.  12,  8  12,  de- 
fines malt  liquor  as  follows: 

"The  common  and  approved  nsage  of  the 
term  'malt  liquor*  is  *an  alcoholic  liquor  as  beer, 
ale  or  porter,  prepared  by  fermeatlng  an  in- 
fuBion  of  malt'  *MaIt  liquors'  embrace  porter, 
ale,  beer,  and  the  like,  which  are  tbe  reerult  or 
product  of  a  process  by  which  grain— usually 
badey-^B  steeped  in  water  to  the  point  of  ger- 
mlnatioD,  the  starch  of  the  grain  being  tntu 
converted  into  saccharine  matter,  which  is  kiln 
dried,  then  mixed  with  hops,  and,  by  a  further 
process  of  brewing,  made  into  a  beverage.  In 
Alabama  It  has  been  decided  that  the  court  will 
take  judicial  notice  of  the  meaning  of  tbe  words 
'malt  liquor'  as  used  In  a  penal  statute,  and 
may,  in  a  proper  case,  ^ve  its  definition  In  a 
charge  to  the  jury." 

Black's  Lew  Dictlraary,  p.  7S2,  defines  the 

term  as  follows: 

"Malt  liquor.  A  general  term,  including  all 
alcoholic  beverages  prepared  essentially  by  the 
fermentation  of  an  iniusion  of  malt  (as  dis- 
tinguished from  such  liquors  as  are  produced 
by  the  process  of  distillatios),  and  parUcnlarly 
such  beverages  as  are  made  from  malt  ana 
hops,  Uke  beer,  ale,  and  porter." 

26  Cyc.  121.  defines  the  term  as  foUows: 
"Malt  liquor.  An  alcoholic  liquor,  as  beer, 
ale.  or  porter,  prepared  by  fermenting  an  in- 
fusion of  malt;  a  general  term  for  alcohdtic 
beverages  produced  merely  by  the  fermentation 
of  malt  as  opposed  to  those  obtained  by  dis- 
tillation of  malt  or  maah." 

19  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
705,  defines  It  as  follows: 

"Malt  liquor.  Malt  liquor  is  a  general  term 
for  an  alcoholic  beverage  produced  merely  by 
fermentation  of  malt,  as  obposed  to  those  ob- 
tained  by  distillation  of  malt  or  mash.** 


Wherever  any  donrt  has  essayed  a  defini- 
tion of  the  term  "malt  liQoor,"  it  la  In  strict 
accord  with  the  foreg<tfng  definltlon& 

In  Pennell  t.  State,  141  Wis.  35,  12S  N. 
W.  lis,  116,  tbe  court  defined  tha  teriu  "i^r- 
Itnons  Uquor,"  "malt  Uqaor.**  and  **Tlnoas 
liiiuor"  as  follows: 

"The  word  liquor*  in  a  statute  regalating  or 
forbidding  the  sale  ot  IntoxicantB  should  b« 
taken  to  mean  an  alcoholic  beverage.  Cent 
Diet;  Standard  Diet;  People  v.  Crilley,  20 
Barb.  (N.  T.)  248;  U.  S.  v.  Oohn,  2  Ind.  474, 
52  S.  W.  38.  The  associated  word  'drinks'  in 
such  statute  means  an  alcoholic  beveraga. 
State  V.  Oliver,  26  W.  Ta.  422,  58  Am.  Rep.  79^ 
Albohol  is  a  -product  of  fermentation.  Malt- 
ing is  a  process  preUmlnary  to  fermentation. 
Alcohol  is, separated,  not  produced,  by  distil- 
lation,  and  the  liquor  thus  separated  contain- 
ing a  percentage  of  alcohol  is  called  Bpiritnous 
liquor.  Where  there  Is  no  such  separstlon, 
but  the  alcohol  produced  by  fermentation  re- 
nuUns  in  the  liquid  drawn  oS  from  the  malt 
the  product  Is  called  malt  Uquor.  Where  the 
producticai  of  alcohol  by  fermentation  is  pre- 
ceded by  no  malting  process,  as  in  the  case  oi 
wine,  the  product  is  called  vinous  liquor." 

In  Marks  v.  State,  supra,  the  court  says: 

"  'Malt  Uqoors'  are  the  product  of  a  process 
by  which  grain  is  ateeped  in  water  to  the  point 
of  germination,  the  starch  of  the  grain  being 
thus  converted  into  saccharine  matter,  which  is 
kiln  dried,  then  mixed  with  hops,  and,  by  a 
further  process  of  brewing,  made  into  a  bever- 
age. Tbe  term  embraces  porter,  ale,  beer,  and 
the  like." 

Though  in  the  last  definition  the  term  "fe> 
mentatlcm"  la  not  need  but  "brewing"  instead, 
the  term  "brewing"  Itself  includes  fermenta- 
tion. See  Standard  DlctlMiary;  Webstcr*a 
New  International  Dictionary;  Century  Dlo> 
tlonary. 

In  United  States  t.  Dncoumaa  (O.  O.)  64 
Fed.  138.  it  was  said:  ' 

*^e  ordinary  acc^itatlon  (d  the  term  'malt 
liquor'  imports  a  fermented  liquor,  made  chiefly 
of  malt  *  •  • " 

In  Sarlls  r.  United  States,  162  U.  S.  670, 
14  Sup.  Gt  420,  88  H  Ed.  656,  Justice  Shiras 
adc^ted  the  definltloa  given  in  the  Century 
Dictionaiy  and  above  quoted. 

In  State  t.  OiU,  89  Minn.  502,  96  N.  W. 
449,  the  court  said: 

"But  the  defendant  claims  that  there  are 

some  malt  Uquors  which  are  not  intoxicating; 
hence  the  complaint  should  have  alleged  the 
sale  of  an  intoxicatine  malt  liquor.  This  is 
just  what  the  complaint  did  do  without  any 
tautology,  for  the  term  'malt  liquors*  Is  used 
in  the  charter  of  the  dty,  in  the  ordinance  In 
question,  and  in  tbe  complaint '  in  accordance 
with  the  common  and  approved  usage  of  the 
term,  and  not  in  any  technical  sense.  G.  3. 
1894,  S  265.  The  common  and  approved  usage 
of  the  term  'malt  Uquor'  is  'an  alcoholic  liq- 
uor, as  beer,  ale  or  porter,  prepared  by  feiv 
meuting  an  infusion  of  malt  Webstera  In- 
ternational Dictionary." 

In  State  T.  L^Ch  (DeL)  06  AtL  82,  tlM 
court  used  the  following  language: 

"Malt  liquor,  or  beer,  as  is  commonly  known, 
is  a  brewed  liquor  made  of  grain,  especially 
barley,  flavored  with  hops,  and  is  a  liquor 
which  has  undergone  fermentation*  and  con- 
tains alcohoL" 
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In  Ex  parte  Tomsoid,  64  Tex.  C^.  B.  8B0, 
144  a.  W.  628,  Ann.  Ou.  19140,  814,  we  find 
th«  foUoMog  language: 

"Tiia  leads  to  the  mquiry  ot  what  is  malt  llq- 
aor.  Mr.  Joyce,  in  his  work  on  Int.  Lig.  {  12, 
defines  it  as  follows:  "The  common  and  ap- 
prOTed  naage  of  tlu  term  "mah  liqaor"  ia  an 
alcoholic  liqaor,  as  beer,  aloj  oe  porter,  prerar- 
«d  bj  fermentiDs  an  infuaion  of  malt/  The 
GetitnT7  Dictionary  defines  it  as  a  'general 
term  for  an  alcohol  [alooboUc]  beverage  pro- 
duced merely  by  the  fermentation  ot  malt'  So, 
then,  it  is  dear  that  all  malt  liquor  is  an  alco- 
holic liquor,  and  the  Legislatnre  in  this  in- 
stance was  dealing  with  a  nonintozicatius  al- 
coholic liqnor.  Zntoxicatiiig  liquor  la  any  Uqaor 
ocmtalning  aloohtd  which  can  be  drank  as  a  ber- 
erage  in  such  qnanlity  as  mil  produce  intoxi- 
cat&n." 

We  have  set  out  the  forgoing  definitions 
In  order  to  show  tlie  absolute  unanimity  ot 
iV>iiilon  that  '*nialt  liquor"  la  an  alcoboUc  Uq* 
nor  and  is  a  fermented  liquor.  Fermeuta- 
tlon  produces  alcohol.  Bvery  malt  liquor  is 
fermented,  and  hence  contains  at  least  some 
percentage  of  alot^t  Unleaa  the  foreg<^ng 
definitions  are  all  wrong,  sn<di  Is  the  ineri- 
table  condnston  to  whidi  we  are  driven.  The 
mere  fact  that  a  liquid  contains  malt  does 
not  bring  it  within  any  deflnlilon  of  the 
words  "malt  liquor,**  whicib  can  be  fonnd  la 
any  recognised  dietionaiT,  t«ztbook  or  In 
any  definition  given  by  any  court  Halt  la 
netther  fermented  nor  does  it  contain  alco- 
taoL  It  is  defined  in  the  Caitniy  Dictltmary 
as  follows: 

*^rain  in  which,  by  partial  KerminatioD,  ar- 
rested at  the  proper  stage  by  bent,  the  starch 
is  converted  mto  saccharine  matter  {erape- 
aonr),  the  anfermented  solntion  of  the  latter 
heme  the  sweetwort  of  the  brewer.  By  the 
addition  of  hops,  and  the  subsequent  processes 
of  coining,  fermentation,  and  darification,  the 
wort  is  couTuted  into  porter,  ale,  or  beer. 
Tbe  alcoholic  fermentation  of  the  wort  mtbout 
the  addition  of  hops,  and  distlllatim,  yield 
crude  whisky.** 

It  is  defined  in  Bla(dE*a  Law  Dictionary  as 
fidiows: 

"Malt.  A  aobstance  produced  from  barley  or 
other  grain  by  a  process  of  steeping  in  water 
until  gemunatioD  bej^s  and  then  drying  in  a 
kiln,  tnaa  converting  the  starch  Into  saccharine 
matter." 

We  have  been  dted  to  but  one  case,  and 
have  been  unable  after  many  days  of  seanA 
to  find  another,  In  which  any  liquor  or  liquid 
has  been  held  to  be  a  malt  Uquor  merely  be- 
cause It  contained  some  percentage  of  malt 
That  case  is  Purity  Extract  &  Tonic  Co.  v. 
hynSi,  100  Mlas.  650,  S6  South.  S16.  Tbe  liq- 
uid there  Invt^ved  was  called  "Poinaetta." 
It  was  admitted  tbat  it  contained  no  alcohol, 
preservatlTes  or  saccharine ;  that  it  was  sold 
aa  a  beverage ;  tbat  It  was  composed  of  90.45 
per  cent  pure  distilled  water,  9.55  per  cent 
of  soUds  derived  from  cereals  in  an  unfer- 
mented  state;  aud  that  it  contained  5.73  per 
cent  of  malt  It  wa<!  admitted  that  tbe  grain 
used  was  not  fermented  or  steeped  In  such  a 
way  as  to  produce  either  saccharine  matter 
or  alcohol.  On  these  facts  tbe  court  said: 

the  disciiBslon  of  this  case  we  start  out 
wia  the  admission  of  counsel  that  this  drink 


is  a  beverage  containing  no  alcohol.  It  is  true, 
but  containing  5.73  per  cent,  of  malt,  and  we 
unhesitatingly  pronounce  the  beverage  a  malt 
liquor.   It  can  oe  nothing  else." 

Had  that  court  hesitated  loag  enough  to 
look  at  any  standard  dictionary,  any  law 
dictionary,  or  the  dedalon  of  any  court  in 
which  the  term  "malt  Uguor'*  had  been  de- 
fined, It  would  have  found  that  the  mere 
fact  that  a  liquid  beverage  contains  malt 
does  not  make  it  a  malt  liqaor,  unless  it  be 
also  fermented  and  ia  alcoholic  We  are 
asked  to  proceed  in  the  same  unhesitating 
manner  and  pronounce  tbe  beverage  here  In- 
volved a  malt  liquor  in  the  face  of  every  oth- 
er decision  where  the  questlwi  has  arisen. 
Malt  liquor  is  both  alcoholic  and  fermented. 
While  tbe  generic  term  "malt  liquor"  In- 
cludes both  IntoxicatlDg  and  nonintoxlcating 
liquors,  this  Is  because  some  liquors  which 
are  both  fermented  and  contain  alcohol  have 
too  small  a  percentage  of  alCfAud  to  produce 
intoxication  to  any  quantity  which  a  persmk 
may  be  able  to  take  at  one  time.  This  Is 
tbe  distinction  fomid  in  many  of  the  cases 
between  intoxicating  and  nonintoxlcating 
malt  liquors.  Llfcstafl^  tbe  liquid  here  In- 
volved. Is  coDcededly  neltber  lUnAollc  nor 
fermented.  It  Is  therefore  not  a  malt  Uquor. 
None  ct  the  dedsions  dted  by  either  side 
save  the  Ltyn£h  Ctese  sastalns  the  other  view. 
On  the  contrary,  so  far  as  they  have  any 
bearing  at  all  on  the  meaning  of  the  term 
"malt  liquor"  they  Impliedly  sustain  tbe  con- 
clusion which  we  have  reached.  The  Lynch 
Case  was  appealed  to  tbe  Supreme  Court  of 
the  United  States  (Pmrlty  Extract  ft  Tonic 
Ca  V.  Lynch,  226  U.  S.  182.  33  Sup.  Ct  44, 
57  L.  Ed.  1S4),  but  that  court  holding  itciclf 
bound  by  the  dedslon  of  the  state  court  as 
to  the  scope  of  the  Mississippi  statute,  did 
not  pass  upon  the  question  whether  Poln- 
setta  was  or  was  not  a  malt  liquor.  On  the 
contrary  it  held  that  it  had  no  jurisdiction 
to  pass  upon  that  question. 

In  the  following  cases  dted  by  respondent 
tbe  sale  of  "malt  liquor"  was  prohibited  eo 
nomine  by  the  statutes  involved.  It  was 
held  that  it  was  neither  necessary  to  allege 
nor  prove  tbat  the  "malt  liquor"  In  question 
in  the  given  case  was  capable  ef  producing 
Intoxication.  But  in  each  of  these  cases  the 
liquor  Involved  was  either  admitted  to  be  a 
"malt  liquor,"  or  admitted  or  proved  to  be 
a  fermented  liquor,  containing  both  malt  and 
alcohol — Whence  was  dther  admitted  to  be  or 
proven  to  be  such  a  liquor  as  is  defined  to  be 
a  "malt  Uquor"  by  the  dictionaries.  In  Ful- 
ler V.  Jackson,  97  Miss.  2S7,  52  Soath.  873, 
30  L.  R.  A.  (N.  3.)  107S,  same  case  on  sug- 
gestion of  error,  07  Miss.  253,  62  Sooth.  876, 
30  L.  B.  A.  (N.  a.)  1078,  the  liquor  was  "malt 
ale."  The  agreed  tects  showed  that  it  c<m- 
talned  2.71  per  cent  ot  alodiol  by  volume, 
and  conceded  that  It  was  a  "malt  liquor." 
The  statute  (Code  1900,  <  1746,  as  amended 
by  Laws  1908,  c.  115)  prohibited: 
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"Any  Tinoui,  alcoholic,  malt,  intozicating,  or 
BpiritQous  liqaors,  or  tntozicating  bitten,  or 
other  drinks,  wUch  if  drunk  to  excMB  «iU  pro- 
duce intoxieatlon.  •  • 

It  was  held  Uiat  the  liquor  in  qaestton, 
being  **malt  Uanor,"  was  inrohlblted  In  terms 
whether  it  would  in  fact  intoxicate  or  not 

In  Dz  parte  Lockman,  18  Idaho,  46S,  110 
Pac.  26S.  4«  U  B.  A.  (N.  8.)  769.  the  Uqnor 
was  "near  beer."  It  was  admitted  that  this 
near  beer  was  a  "malt  liquor."  The  nndla* 
mited  evldenoe  showed  that  it  oontained  1.28 
per  cent.  aIcofa(ri  and  7.1  per  cent,  malt  ex- 
tract, but  did  not  ooDtahi  enough  alcohol  to 
intoxicate  In  the  largest  quantity  which 
could  be  consomed  at  one  time.  The  statute 
(Laws  1909,  p.  18,  I  81)  defined  Intoxicating 
liquors  as  follows: 

"The  vordB  ^tozlcating  hquora*  as  used  In 
tills  act  shall  be  deemed  and  construed  to  in- 
clude ffpirituouB,  Tinous,  malt  and  fermented 
liquors,  and  all  mixtures  and  preparatlonB 
thereof,  including  bitters  and  other  drinks  that 
mar  be  used  as  a  bererage  and  prodnoe  intoxi- 
cauon." 

TbB  court  said: 

"The  Legislature  likewise  recognized  the  fact 
that  vinouff,  malt  and  fermented  llgnors  all 
contain,  to  aome  extent,  the  element  of  alcohol. 
althoQgb  it  may  not  be  to  auch  a  degree  as  will 
produce  intoxication.  They,  therefore,  conclud- 
ed when  writing  this  statute  defining  the  words 
'intoxicating  liquors,'  to  declare  as  a  matter  of 
law  that  all  'spirituous,  vinous,  malt,  and  fer- 
mented liquors'  are  fatoxtcatlDg.  IrrespectiTe 
of  the  amount  of  alcohol  they  may  contain,  and 
whether  or  not  the  particular  kind  of  drink 
will  in  fact  produce  intoxication." 

Held,  the  liquor  In  question,  being  conced- 
edly  a  "malt  Uqnor,"  was  declared  b7  the 
statute  as  a  matter  of  law  to  be  an  inttKd- 
cating  Uqnor  and  prohibited. 

In  Brown  v.  State,  17  Ariz.  314,  1B2  Pac 
578,  the  liquor  was  called  "Barette."  It  was 
conceded  that  It  contained  1.96  per  cent,  of 
alcohol  by  volume.  It  was  conceded  to  have 
been  made  by  the  same  process  as  beer,  ex- 
cept that  It  was  made  from  "barley,  rice,  and 
hops,"  while  beer  is  made  from  "barley  and 
hops."  The  undisputed  evidence  showed  that 
it  was  nonlntoxlcatlDg  in  the  largest  quan- 
tity which  could  be  drunk.  The  Constitution 
of  Arizona  prohibits  the  manufacture  or  sale 
in  that  state  of  any  "ardent  spirits,  ale,  beer, 
wine,  or  Intoxicating  Uquor  or  liquors  of 
wluterer  kind."  ^e  case  was  tried  to  the 
court  without  a  Jury.   Hie  court  said : 

"We  are  forced  to  the  conclusion  that  the 
word  'beer,'  as  used  in  the  Ooostitutlon,  does 
not  mean  an  intoxicating  liquid  only,  Gut  also 
a  nonintoiicating  fermented  malted  liquor, 
even  though  it  be  not  intoxicating;  that  is, 
!f  the  liqupr  be  'beer'  as  defined  and  historical- 
ly known  by  the  standard  lexicographers  and 
by  the  courts,  its  traffic  is  forbidden  by  the 
Constitution.  If  the  article  Involved  in  this 
case  falls  within  the  well-known  definition  of 
'beer,*  whether  it  be  intoxicating  or  not,  the 
appellant's  act  was  criminal  and  subjects  him 
to  punishment.*' 

Then  quoting  various  deflnldons  of  "beer" 
from  Century  Dictionary,  Webster's  Diction- 
ary, Standard  Dictionary,  Encyclopedia  Bri- 
tannica.  Joyce  on  Intoxicating  liquors,  and 


Woolen  &  Thornton  on  Intoxicating  Liquors, 
the  court  held  that  the  liquor,  being  beer, 
was  prohibited,  eo  nomine,  by  the  Constitu- 
tion, whether  intoxicating  or  not 

In  Douglas  v.  State,  21  Ind.  App.  302,  ES2 
N.  B.  288,  the  Stuff  sold  was  called  "hop  ale." 
The  Indictment  charged  a  sale  of  "beer." 
There  was  evidence  tending  to  show  that  It 
waa  In  fact  beer.  There  was  also  evidence 
that  it  was  not  beer,  and  was  not  in  fact  lu' 
toxlcating.  There  was  no  evidence  that  It 
was  not  of  a  malted  and  fermented  quaUty. 
The  statute  declared: 

"The  words  'intoxicatlag  Uqaor*  shall  ai^ 
to  any  spirituous,  vinous,  or  mslt  Uqnor,  or 
any  intoxicating  Uquor  whatever  whUSi  Is  used 
or  nwr  be  used  as  a  beverags." 

nie  conrt  Inatmeted  the  Sarj  that  **'bea' 
in  the  esUmatlfHi  (tf  the  law  is  fermented 
liquor,  made  from  any  malted  grain,  with 
hops  or  other  bitter  flavoring  matter.**  He 
also  instructed  that  odly  a  sale  of  **beer," 
as  charged  In  the  HidictmeDt,  could  smtain  a 
verdict  of  guilty,  and  that : 

"It  Is  claimed  by  the  defendant  that  the  Uq- 
nor on  the  occasion  referred  to  In  the  indict- 
ment was  hop  ale,  which  is  not  Intoxicating. 
As  heretofore  stated,  the  question  for  you  to 
determine  is  not  whether  hop  ale  was  sold,  or 
whether  bop  ale  la  intoxicating,  or  whether  beer 
is  intoxicating,  but  your  attention  most  be  di- 
rected to  the  fact  whether  the  liquor  called 
hop  ale  was,  in  fact,  beer,  and  whether  It  was 
sold  as  charged  in  the  Indictment" 

On  appeal  th^  Instructions  were  approv- 
ed. The  court  said: 

"If  the  court,  as  matter  of  law,  most  know 
that  beer  is  a  malt  Uquor,  it  Is  not  necessai? 
to  a  conviction  for  the  Jory,  besides  finding  a 
Bale  of  beer,  to  find  also,  as  a  matter  of  fact, 
that  beer— that  is.  malt  liquoT-4s  intoxicating. 

In  United  States  r.  Gohn,  2  Ind.  T.  474.  62 
S.  W.  88,  the  Uquor  sold  was  "Bodiester 
Tonic.'*  Tbe  evidence  showed  that  It  was 
made  in  the  same  manner  as  beer,  and  was 
In  tact  the  second  draw  oc  brew  from  the 
mash  from  whldi  beer  bad  previously  been 
made,  and  that  It  was  simply  beer  with  a 
less  percentage  of  alcohol  than  Is  contained 
in  ordinary  beer.  It  contained  3  per  oent 
of  malt  extract  and  1.78  per  cent  aloofaoL 
It  waa  admitted  that  Bocheater  Tonic  waa  a 
malt  Uqnor.  It  ynia  conceded  In  argumoit 
that  the  stuff  contained  2  per  cent,  and  under 
of  alcohol,  and  would  not  intoxlcata  The 
statute  prohibited  the  sale  of  "any  vlnons, 
malt  or  fermented  Uqnora,  or  any  other  In- 
toxicating drinks  of  any  kind  whatsoever." 
A  prior  statute  had  prohibited  "ale  and 
beer."  The  court  said,  at  pages  500,  602,  of 
2  Ind.  T.,  page  47  of  62  S.  W. : 

"The  evident  object  of  Oongress  In  maUng 
the  change  of  phraseology  In  the  statute  from 
'ale  and  beeH  to  'any  malt  or  fermented  liq- 
uors' was  not  to  exclude  that  which  the  old 
had  included,  hut  it  waa  to  indude  in  the  new 
law  that  which  was  excluded  by  the  old,  by 
using  an  expression  broad  enough  to  cover  all 
forma  and  kinds  of  alcoholic  drinks.  •  •  * 
The  law  as  it  existed  prior  to  the  act  of  1896 
prohibited  ale  and  beer  in  aU  of  tbeir  forms. 
The  first  act  passed  afterwnrds,  relating  to  tbt 
same  conditions,  prohibits  malt  Uquors,  ale  and 
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beer,  in  all  of  their  fomn.  Did  Ooncreaa  in- 
tend to  make  an  exception  in  the  act  of  1805? 
We  think  not,  and  therefore  hold  that  malt  and 
fermented  liqaora,  when  to  be  aaed  at  beverag- 
es or  for  drinka,  are  prohibited  hj  the  statute, 
in  all  of  their  fonna,  and  the  queatirai  aa  to 
whether  or  not  they  are  intoxicatlnc  imma- 
terial." 

In  Sawyer  v.  Bottl,  147  Iowa,  453,  124  N. 
W.  787,  27  L.  R.  A.  (N.  S.)  1007,  the  action 
was  to  enjoin  the  sale  of  "Justus  beer,"  and 
was  of  course  tried  to  the  court.  The  evi- 
dence showed  that  in  the  manufacture  of 
Justus  beer  the  same  materials  were  used 
as  In  lager  beer,  and  the  process  of  malt- 
ing and  extracting  were  the  same,  except 
that  tEe  process  of  fermentation  was  arrest- 
ed before  any  considerable  amount  of  alco- 
hol was  produced,  so  that  Justus  beer  con- 
tained about  one-half  of  1  per  cent  of  aico- 
hoi  by  volume,  while  lager  beer  contains 
3^  per  cent,  of  alcohol.  The  evidence  far- 
ther showed  that  Justus  beer  was  not  lutoxi> 
eating  because  no  ordinary  person  could  im- 
bibe enough  at  one  time  to  get  sufficient  al- 
cohol to  produce  IntoxlcatloD.  The  statute 
prohibited  the  sale  of  "intoxicating  liquor," 
except  as  otherwise  provided,  and  defined 
that  term  to  mean  "alcohol,  ale,  wine,  beer, 
spirituous,  vinous  and  malt  liquor,  and  all 
IntoxlcatiDg  liquor  whatever."  The  Injunc- 
tion was  granted.  On  appeal  the  Supreme 
Oonrt  affirmed  the  decree  saying: 

"We  reach 'the  conclusion  wlthoat  the  slight- 
est doubt  that  the  beverage  in  question,  being 
a  Uquor  monu/aotored  from  molted  gram  by  s 
proeeti  involvu^g  fermentation,  no  matter  how 
■light  the  fermentation  may  be,  and  Irrespec- 
tive of  the  amount  of  alcohol  which  it  actually 
contains,  and  also  withoot  regard  to  whether 
it  la  in  fact  intoxicating,  is  within  the  statutory 
description  of  liquors  the  sale  of  which  Is  pro- 
hibited. It  is  conceded  that  the  process  of 
maanfactore  at  jnstna  beer  is  the  same  aa  that 
of  lager  beer,  save  that  the  fermentation  is 
arrested  at  an  earlier  stage,  and  therefore  less 
alcohol  ts  contained  in  the  product  We  think 
that  such  liquor  Is  'beer*  within  the  statatory 
definition,  but,  whether  so  or  not  it  Is  on- 
queatitHiaDly  a  malt  liquor.**   [Italics  ours.] 

The  court  thus  clearly  recognised  the  ele- 
ments of  fermentation  of  matt  and  at  leatt 
tome  trace  of  alcohol  as  the  essential  and 
distinctive  features  of  malt  liquors.  Just  as 
do  all  of  the  dlctl<Hiaries,  though  the  liquid 
in  question  was  not  intoxicating. 

In  Lntlier  t.  State,  83  Neb.  465,  120  N.  W, 
12S,  20  L.  R.  A.  (N.  S.)  1146,  the  defendant 
was  charged  with  selling,  without  a  license, 
"a  certain  malt  and  intoxicating  Uqam*,  to 
wit  malt  tonic."  The  tndlsputed  evldeDce 
showed  that  the  Uqoor  oimtained  1.1  per 
c«iit  of  alcfAol  and  was  "in  the  dasa  of 
beers."  Ibe  manufacturer's  label  stated  that 
It  contained  "less  than  2  per  cent  of  alcohol" 
and  was  "brewed."  The  statute  prohibited 
the  sale  of  "malt,  q^taous,  or  vinous  liq- 
uors, or  any  Intozlcatiiv  drinks,"  wltiiout 
a  lioenn.  Hie  eoort  held  that  as  to  the 
character  of  the  Uquor  It  was  not  necessary 
to  prove  more  than  that  it  was  a  "malt  liq- 
uor.** In  answer  to  the  diUm  that  there  was 


no  proof  that  it  would  Intoxicate  the  court 
said: 

"At  any  rate,  the  law  prohibits  the  sale  of 
'malt  liquors*  without  a  Hcense,  and  we  must 
obey  its  plain  mandate.  Alcoholic  beverages 
are  under  the  ban  of  the  law  In  some  form  or 
other,  in  most  civilized  countries.  They  are 
known  to  be  the  cause  of  crime,  destitution, 
and  pauperiam.  Malt  liquora  used  aa  J>everagc$ 
are  knovon  to  oontain  Oust  deetructive  ingredi- 
ent. It  was  proven  upon  the  trial  of  this  case 
that  the  beverage  kmt  and  sold  by  plaiotifE  in 
error  contained  It  ^e  liquor  sold  by  him  was 
simply  an  effort  to  evade  the  law.  The  title 
of  the  act  is  'An  act  to  regulate  the  license 
and  sale  of  malt  Bpirltuons,  and  vinous  liq- 
uors,' etc.  The  whole  act  la  built  upon  that 
title.  Malt  llqaors  are  as  much  within  both  the 
letter  and  siArit  of  the  law  as  dther  of  the 
other  classes  named.  To  say  that  the  Legis- 
lature intended  to  provide  for  the  regulauon 
and  license  of  Intoxicating  malt  liquors  would 
require  the  same  word  to  be  used  as  defining 
the  other  daases,  and  would  be  legislating  ana 
reading  Into  the  statute  a  word  wtuch  the  Leg- 
islature clearly  Intended  should  not  be  there. 
This  Is  not  the  province  of  the  courts."  [Ital- 
tcfl  ours.] 

WhOe  the  court  did  not  define  "malt  liq- 
uor," It  rect^ized  that  all  malt  liquors  con- 
tain alcohol,  thus  agreeing  with  the  defini- 
tions of  the  lexicographers,  all  of  which  aa 
we  have  seen  include  the  alcoholic  element 

In  La  Follette  v.  Hurray,  81  Ohio  St.  474, 
91  N.  B.  204,  the  liquor  Involved  was  "Frle- 
don  Beer.**  Defendant  was  sued  for  an  oc- 
cupation tax  laid  by  statute  on  the  traffick- 
ing In  "spirituous,  vlnoua,  malt  or  other  In- 
toxicating liquors."  The  case  was  tried  on 
an  agreed  statement  of  facts,  in  which  It  was 
admitted  that  the  stuff  was  "a  malt  liquor 
containing  .47  of  1  per  cmt.  of  alcohol,  but 
not  intoxicating."  The  court  sustained  a 
Judgment  for  the  tax,  holding  that  the  ge- 
neric term  "malt  liquors"  ln<dnde8  both  non- 
Intoxicatlng  and  intoxicating  malt  liquors. 
It  did  not  attempt  to  define  malt  liquors  be- 
cause the  liquor  in  questitHi  was  admitted 
to  be  a  malt  liquor  and  contained  alcohol. 

In  State  v.  O'OonneU,  90  Me.  61,  58  Atl. 
59,  the  defendant  was  indicted  for  being  a 
common  seller  of  intoxicating  liquors.  While 
the  statute  then  In  force  in  Maine  la  not 
set  out  in  the  opinion,  the  court  said: 

"Bev.  St  1883,  c.  27,  g  33,  amounts  to  a  pro- 
lilbition  of  the  sale  of  malt  liquor." 

The  evidence  showed  a  sale  of  "Uno  Beer, 
brewed  from  malt,  and  containing  2.36  per 
cent  of  alcohol.*'  On  the  trial  the  court  re- 
fused to  instruct  that  the  Jury  must  find  the 
liquor  was  Intoxlading.  but  did  instruct 
that: 

"If  you  find  beyond  a  reasoQable  doubt  that 
the  beer  in  question  was  brewed  from  malt,  it 
was  a  malt  beer,  and  comes  within  the  prohibi- 
tion of  the  statute.** 

The  Supreme  Judicial  Oonrt  hdd  tliat 
this  was  not  error,  saying: 

"The  Issue  was  whether  tiie  defendant  sold 
malt  liquor.  If  he  did  sell  it,  it  was  in  vitiation 
of  the  statute,  and  it  was  not  necessary,  in  or- 
der to  establish  his  guilt  for  the  Jury  to  ko 
further,  revise  the  judgment  of  the  Legisla- 
tare,  and  detennine  whether  malt  liquor  was 
or  was  not  la  Uet  intoxUating.  •  •  •  The 
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presiding  justice  wai  not  botrnd  to  define  the 
term  'malt  liquor.'  State  t.  Starr,  07  Me.  242; 
SUte  T.  Wall,  34  He.  16S.  While  the  coart 
should  define  to  the  Jnty  legal  terms  to  which 
ttie  law  has  attached  a  spedfie  meaning,  it  la 
not  reqaired  to  define  wordi  in  common  and 
ordinnry  aae,  the  definition  and  meaning  o£ 
which  jurora  are  presumed  to  understand  as 
well  as  the  court." 

If  aa  the  court  says  the  common  meaning 
is  the  true  meaning  of  the  term  "malt  llq- 
nor,"  then  where  the  Question  as  here  la 
presented  as  one  of  fact  for  the  court,  we  can 
only  take  that  definition  on  which  the  dic- 
tionaries In  common  use  are  unanimous, 
namely,  an  "alcoholic  beverage  brewed  from 
malt"  or  "produced  by  fermentation  from 
malt"  See  Standard,  Century  and  Webster's 
International  Dictionaries  above  quoted. 

In  Felbelman  t.  State,  130  Ala.  122,  80 
South.  384,  the  cause  was  tried  to  the  court 
without  a  Jury.  The  liquor  sold  wB.a  "hop 
Jack."  The  evidence  showed  that  it  contain- 
ed from  1.75  to  2  per  cent,  alcohol,  and  "was 
produced  by  fomentation  of  malted  barley, 
diluted  with  water,  and  was  therefore  a  malt 
liquor,"  but  in  potable  quantity  was  not  capa- 
ble of  producing  intoxication.  The  statute 
pn^blted  "the  selling  of  spirituous,  vinous, 
or  malt  liquors,  or  Intoxicating  bitters  or 
beverages."  The  Supreme  Court  sustained 
a  conviction  on  the  ground  that  the  statute 
expressly  prohibited  the  sale  of  "malt  liq- 
uor," and  that  the  evidence  showed  that  "hop 
Jack"  was  a  malt  llonor.  The  court  further 
•aid: 

"We  may,  for  all  the  pnrposes  of  this  case, 
o<HDcede,  without  Indicatmg  any  opinion  upon 
the  question,  that  the  Legislature  may  not. 
In  the  exercise  of  the  pohce  power,  prohibit 
the  sale  of  a  malt  linuor  which  is  not  intoxicat- 
ing, nor  otherwise  deleterious  in  any  wny,  where 
the  sole  purpose  and  object  is  the  prevention 
of  the  sale  of  that  particular  character  or  qual- 
ity of  malt  liquor.  Itnt  it  Is  common  knowledge 
that  most  malt  liquors  are  Intoxlcatiog  and 
harmful  when  used  excessively,  and  are  capa- 
ble o£  excessive  use  as  a  beverage.  The  seile 
of  all  such,  of  course,  the  Le^slature  has  the 
power  to  prohibit.'* 

Clearly  the  evidence  tliere  brought  the 
hap  jade  within  the  exact  terms  of  the  Cen- 
tury Dictionary  definition,  "an  alcoholic  bev- 
erage produced  merely  by  fermentation  of 
malt,"  and  within  the  specific  meaning  of 
the  deflnttions  found  In  the  Standard  and 
Webster's   International  Dictionaries. 

State  ex  rel.  Gullbert  v.  Kauffman,  68  Ohio 
St  635.  67  N.  E.  1062,  was  a  suit  In  manda- 
mus to  compel  the  enforcement  of  a  statute 
Imposing  a  tax  "on  the  business  of  trafflcliing 
In  any  Intoxicating  liquors,  and  also  on  the 
business  of  trafficking  In  spirituous,  vinous, 
or  malt  liquors."  The  petition  alleged  that 
the  liquor  Involved  was  "a  malt  liquor  or 
beverage,  commonly  known  as 'Bishop's  Beer,' 
•  *  •  which  malt  liquor  or  bev^age  con- 
tains less  than  2  per  cent,  of  alcohol,  and  Is 
not  Intoxicating."  The  court  overruled  a 
demurrer  to  the  petition  on  the  ground  that: 

"The  generic  term  'malt  Uqnors'  Includes  both 
n<Hiintoxlcating  and  Intozicatiiig  malt  Uqaors:"  < 


The  court  did  not  deflae  the  term  "malt 
llqnws"  because  the  demnxrer  admitted  the 
allegatloa  of  the  petition  that  the  stuff  waa 
a  malt  Uquor  and  contained  alootaoL. 

In  E^anders  t.  Cc»nm<nwealth.  140  Ky.  S8» 
130  S.  W.  800,  the  liqQor  Inrolred  waa  call- 
ed 'temperance  beer"  or  "Dr.  FIze."  It  was 
admitted  to  contain  i  per  cent  of  alcohoL 
Witnesses  who  drank  It  testified  that: 

"The  liquor  looked  like  beer,  smelt  like  beer, 
foamed  like  beer,  and  tasted  like  brer.  Several 
of  them  testified  that  they  had  drank  beer  many 
times,  one  of  them  that  ha  had  been  a  bar* 
keeper,  selling  beer  for  some  years,  and  that  in 
tbeir  opinion  the  liquor  was  beer,  somewhat  di- 
luted." 

Defendant  and  the  manu&cturer  testified 
that  it  waa  merely  a  carbcnated  water,  with  1 
per  cent,  of  alcohol  added.  The  statute  pro- 
hibited the  sale  of  "splrltnons,  vinous  and 
malt  liquors."  The  court  took  judicial  no- 
tice that  beer  is  a  malt  liquor,  and  Instructed 
the  jary  that  If  it  found  that  the  decoction 
In  question  was  "ordinary  beer,  a  malt  liq- 
uor," defendant  should  be  found  guilty.  The 
aktpellate  cmvt  apsnwed  tbS»  Instruction 
saying: 

"As.  therefore,  the  statute  In  terms  prohibits 
the  sale  of  molt  fiquors  in  local  option  terri- 
tory, it  is  enough  to  inquire  whether  the  liquor 
sold  Is  malt  liquor ;  if  it  I^  the  guilt  is  fixed. 
Whether  It  intoxicates  some  people  or  not, 
or  is  only  a  mild  intoxicant,  or  whetiier  de- 
fendant believed  that  it  waa  an  iqnooent  soft 
drink,  are  immaterial" 

In  Commonwealth  v.  Goodwin,  109  Va.  828, 
64  S.  E.  54,  one  statute  known  as  the  "Byrd 
law,"  a  state  revenue  act,  permitted  the  sole 
of  "malt  beverages"  which  It  defined  as: 

"The  product  of  a  brewing  plant,  or  brewery, 
and  shall,  as  to  Its  compoeitlon.  comply  wiUl 
the  Btandards  now,  or  as  may  hereafter  be  pre- 
scribed by  the  pure  food  commissioner  of  the 
United  States,  but  shall  be  nonintoxicnting  and 
in  no  event  contain  in  excess  of  two  and  one- 
quarter  per  cent,  in  volume  of  alcohol." 

Another  statute  prohibited  licensing  the 
sale  of  "ardent  spirits,  malt  Uqoors,  or  any 
mixture  thereof  or  any  bitters  containing 
alcohol"  in  any  town  except  up<m  the  written 
consent  of  the  town  council.  The  court  held 
that  "malt  beverages"  as  defined  In  the  first 
statute  were  "malt  liquors"  within  the  mean- 
ing of  the  second  statute.  Since  "brewing^ 
essentially  involves  fermentation  it  is  clear 
that  the  definition  of  "malt  beverages"  In  the 
Byrd  law  brings  such  bevere^es  within  the 
definition  of  "malt  liquor"  as  found  In  all 
the  dictionaries. 

In  State  v.  Welder,  6S  Ohio  St  68,  83  N. 
B.  5S1,  the  statute  defined  'intoxieatlng  liq- 
uor" as  imduding  "any  distilled,  malt,  t1- 
noos  or  any  intoxicating  liquor  whatever." 
The  Uquor  sold  was  "near  twer.**  The  accus- 
ed testified  that  it  was  made  as  other  beer, 
only  weaker;  that  it  was  fhea  tx^ed  so  aa 
not  to  contain  any  alcohol ;  that  "sugar,  etc.,** 
was  then  added,  and  the  mixture  waa  "car- 
bonated" :  that  'It  yon  keep  it  in  a  warm 
ptace,  It  would  generate  alcohol  right  away," 
but  if  kept  cool  "It  might  go  two  or  three 
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weeks  •  •  •  and  neyer  get  alcohol."  That 
thla  was  why  he  did  not  ship  It  or  sell  It 
except  on  his  own  place;  that  In  the  heer 
be  Mid  at  the  time  In  question  there  was 
probably  ^  of  1  per  cent  of  alcohol.  He  ad- 
mitted that  If  left  standing  It  would  become 
Intoxicating.  The  court  held  that  the  con- 
coction  was  a  "malt  liquor"  and  was  hence 
in  law  an  Intoxicating  liquor  because  the 
Legislature  bad  defined  It  ao.  It  is  clear 
that  it  was  brewed  from  malt  and  contained 
at  least  a  trace  of  alcohol  as  admitted  by  the 
defendant,  and  wonld  soon  develop  suffldeot 
alcohol  to  become  Intoxicating.  It  plainly 
fell  within  the  standard  definltitm  of  malt 
liquor  as  an  "alcoholic  beverage  brewed  from 
malt."  The  facts  showed  a  plain  attempt 
to  evade  ttie  statute  by  seUlng  a  potential 
Iteer. 

The  case  of  Campbell  v.  Thomasvllle,  6 
Ga.  App.  212,  64  8.  B.  816,  has  do  bearing 
upon  the  case  before  us.  The  court  Uiere 
defines  **near  beer"  as — 

"a  term  now  of  general  carrenc?  In  this  state, 
and  perhaps  elsewhere,  used  to  designate  any 
and  all  of  that  cIbbb  of  malt  Uquorp  which  con- 
tain Bo  little  alcohol  that  they  wfll  not  produce 
intoxication,  even  though  drunk  to  excess,  tt 
inclndes  all  malt  liquors  which  are  not  within 
the  purview  of  the  general  prohibition  law." 

The  case  mer^  held  tiiat  because  its  sale 
was  not  prohibited  by  the  general  statute,  it 
oould  not  be  prohibited  by  a  dty  ordinance, 
but  because  it  was  an  imitation  and  substi- 
tute for  beer  and  liable  to  be  used  as  a  cover 
for  tbt  sale  of  nal  beer,  it  was  within  tlie 
police  power  of  tbe  dty  to  regulate  its 
sale  by  ordinance.  This  Is  elementary.  In 
fact  tt  Is  admitted  la  the  case  before  as 
tbat  the  sale  of  beveragea  containing  no 
alctAol  whatever  may  be  by  state  statute 
abaotntely  prohlMted  in  the  exercise  of  the 
police  power  aa  an  aid  to  the  enforcement  of 
the  pnAdbltlon  of  alotdioUc  beverages.  But 
onr  statnte  contains  no  ancli  provl^n  nnless 
every  liquid  containing  malt,  whether  fer- 
mented  or  not,  and  whether  containing  al- 
coiuA  m  motf  is  a  "malt  Uqnor,*'  whldi  Is 
tbe  real  questicm  bere  involved. 

In  Peo]>le  t.  Kinney.  124  Mich.  480,  88  N. 
W.  147,  tbe  court  mer^  hdd  that  fermoited 
dder  was  a  "fermented  liquor,"  and  hence 
prcAilblted  by  the  statute,  whatever  the  de- 
gree of  fermentation. 

We  sliall  not  review  In  detail  the  other 
cases  cited  by  respondent.  Involving  statutes 
prohibiting  the  sale  of  "cider"  eo  nomine. 
They  merely  hold  that,  cider  being  In  terms 
prohibited,  the  courts  will  not  Inquire  wheth- 
er tbe  given  cider  Is  or  Is  not  "sweet"  or 
*^rd,**  fermented  or  onfermented,  new  or 
old.  intoxlcatlDg  or  nonlntoxlcating.  They 
throw  no  light  on  the  question  before  us. 
Commonwealth  v.  Dean,  14  Gray  (Mass.)  99; 
State  V.  Frederickson,  101  Me.  87,  68  AtL  6S6, 
6  li.  B.  A.  (N.  S.)  186,  116  Am.  St.  Rep.  295, 
8  Ann.  Cas.  48;  State  v.  Spaoldlng.  9  Vt  tSOS, 
17  AtL  84^ 


[11]  We  want  It  distinctly  nnderstood  we  do 
not  hold  that  the  statute  does  not  pn^blt 
the  manufacture  and  sale  of  a  malt  beverage 
of  such  coml;}osltion  that  of  Itself  under  prop- 
er' conditions  It  will  generate  alcohol.  We 
hold  Just  the  contrary.  Sudi  a  liquor  would 
be  potoitially  a  malt  liquor.  In  the  language 
of  the  statutes  It  would  contain  "Intoxicat- 
ing pr<^rties."  Its  manufacture  or  sale 
would  be  a  palpable  evasion  of  the  statute. 
State  V.  Walder,  supra.  But  the  liquid  here 
Involved,  it  Is  admitted,  "la  entirely  free 
from  alcohol,"  and  "does  not  in  fact  contain 
Intoxicating  properties."  The  admission 
clearly  negatives  the  idea  that  It  will  of  it- 
self generate  any  alcohol  whatever.  It  is 
not  even  claimed  by  the  state  that  it  will. 
We  have  therefore  neither  allegation  nor 
proof  to  bring  tbe  beverage  here  lnv<^ved 
within  any  definition  of  malt  liquor  actual  or 
potential. 

We  further  want  it  distinctly  understood 
that  we  are  not  giving  to  the  stuff  called 
"Idfestafl*'  a  certificate  of  character.  We 
are  merely  passing  on  the  admitted  facts  now 
hefore  u».  If  in  any  future  case  it  shall  be 
either  admitted  or  proved  that  Ltfestaff,  or 
any  other  beverage  by  whatever  name  called, 
is  in  fact  a  malt  liquor,  either  actual  or  po- 
t«itial,  as  the  dictionaries,  text-books,  and 
courts  have  defined  the  term  "malt  liquor," 
then  in  such  a  case  it  must  be  held  an  'intox- 
icating liquor^  as  defined  In  the  statute,  and 
h&ux  prohibited. 

Neither  do  we  bold  that  liquids  absolutely 
harmless,  wholly  free  fn»n  alcohol  and  whol- 
ly free  from  Intoxieatlng  properties  of  any 
kind,  might  not  be  directly  prohibited,  or 
not  be  omdnrtvely  defined  as  intox- 
icating liquors,  and  so  protdblted.  by  a  law  so 
declaring  in  order  to  aid  in  the  enforcement 
of  the  purpose  of  the  prohibition  law.  The 
Legislature,  or  tbe  people  in  a  leglalatire 
capacity,  have  the  andonhted  power  to  pro- 
hibit any  liquid,  however  harmless  in  itself, 
but  which  might  be  used  as  a  cover  for  the 
sale  of  the  barmfnl  Uqnors,  <n-  to  proUblt  all 
Imitaticais  or  substUntes  for  intozioating 
liquors,  however  taarmleas  separately  con- 
rtdered.  But  4m  ham  no  mm*  sfatttto  ant 
tMt  court  cannot  pau  one.  It  cannot  teffi^ 
late.  Experience  In  the  oiforcement  of  the 
law  as  it  is  now  written  may  eventnaUy 
show  snch  a  need,  bat  thla  oonrt  caimot  sup- 
ply It  The  law  as  It  now  is  contains  no 
such  provi^tm,  either  In  terms  or  by  any 
possible  ImpUcaUon,  however  Uberally  con- 
strued. 

[t  2]  Again,  we  do  not  hold  that  the  pndii- 
bltlon  law  as  it  now  reads  prohibits  notliing 
but  liquors  or  liquids  capable  of  producing 
intoxication  when  taken  to  capacity.  On  the 
contrary,  we  hold  that  every  malt  liquor, 
though  containing  only  a  trace  of  alcohol,  is 
In  terms  prohibited  because  it  is  a  "malt 
liquor"  under  the  common  meaning  of  that 
term  as  defined  by  every  standard  dictionary 
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and  every  eonrt  wbldi  has  attempted  to  de- 
fine It. 

We  merely  hold  that  a  liquid  containing 
malt,  it  nnfermeated  and  containing  no  al- 
cohol whatever,  is  not  a  "malt  liquor,"  as 
defined  by  any  standard  dictionary  of  our 
language,  or  as  defined  by  any  text-book,  or 
as  defined  by  any  court  which  has  attempted 
to  define  the  term,  to  which  our  attention 
has  been  directed,  or  which  after  many  days 
of  careful  search  we  have  been  able  to  find. 
In  this  we  are  not  merely  following  precedent. 
We  are  simply  gtving  to  the  term  "malt  liq- 
uor" the  CHily  meaning  that  It  has  in  our 
language.  We  are  not  even  selecting  between 
a  primary  and  secondary  meaning.  We  are 
taking  the  only  meaning  which  the  words 
have.  It  is  admitted  that  the  Uqald  here  in- 
volved doee  not  come  within  that  meaning. 
We  are  bound  by  the  admitted  tacta. 

The  Judgment  Is  reversed. 

HOBBIS.  a  J.,  and  PABEBB,  UOUNT, 
MAIN,  HOLOOMB,  and  CHADWIOK.  33^ 
concur. 


SHANBB  T.  BATEDBUH  8TATB  BANE. 

(Sapreme  Court  of  Idaho.    Nov.  10,  1918.) 

1.  MoBTaAOBs  «s»3S(^  —  Bniuisiiis  —  Ab- 
solute Dun  AS  MosraAQJE. 

S.  and  wife  on  the  6th  day  of  June,  1012, 
borrowed  $8,800  of  a  bank,  and  on  the  same 
day  executed  a  promissory  note  and  a  mortgage 
to  secure  the  payment  w  said  debt  D^iut 
was  niade  In  payment  ot  Interest,  taxes,  and 
insurance,  and  the  debt  became  due  and  the 
bank  demanded  payment  on  the  20th  day  of  Oc- 
tober, 1814,  and  S.  and  wife  were  unable  to 
pay,  and  at  that  time  there  was  found  to  be  dne 
110,879,  and  a  contract  was  entered  into  be- 
tween the  parties,  whereby  8.  and  wife  were 
to  sell  the  property  to  the  bank,  and  they  exe- 
cuted a  warranty  deed  conveying  the  mortgaged 
property  to  the  bank  in  extinguishment  of  the 
debt;  and  at  the  same  time  a  separate  agree- 
ment was  entered  Into  between  the  parties,  liv- 
ing the  mortgagors  the  right  to  repurchase 
said  property  within  a  year  from  said  date, 
and  the  promissory  note  was  canceled  and 
surrendered  to  S.  Held,  that  the  transaction 
was  a  purchase  and  sale  of  said  property,  and 
not  a  mortgage  to  secure  the  payment  of  said 
debL 

[Ed.  Note.— F<v  other  cases,  see  Mortg: 
Cm^Di^.  H  dS-72,  77.  78.  8l»-S2;  Dec 

2.  MOBTQAOEB  ^3>82(3)    —  CoNVETAROX  OF 
PaOPBBTI  MOBtOAOBD— BPFwrr. 

H^,  that  the  borrowing  of  said  money  and 
the  execudon  of  said  mortgage  and  the  subse- 

auent  contract  of  sale  made  over  two  years 
lereafter  were  two  separate  and  distinct  trans- 
actions. 

[Ed.  Note.— Vor  otb«r  eases,  see  MortgagM^ 
Cent.  Dig.  H  00.  84;  D^cTvk.  ^32<^ 

8.  MosTQAOEs  «»3S(1)— Action  to  Deoube 

Deed  a  Mobtqaoe— Bvidenoe. 
Held,  that  the  evidence  sustains  the  find- 
ings and  Judgment  of  the  court, 

[Bd.  Note. — For  other  cases,  see  Ifortgages. 
Cent.  Dig.  S  108;  Dec.  Dig.  «=338(1).] 


4.  MoBTOAOxs  4M8PCI)— Aonow  to  Declabe 
Deed  a  Mobtoaob  —  SumciEWor  ot  Bti- 
denob. 

Beld,  under  the  evidence,  that  the  value  of 
the  property  conveyed  was  a  littie  more  than 
the  amount  of  the  debt  at  the  time  the  deed  was 
executed,  bat  not  snffident  diffarence  to  indicate 
that  there  was  any  fraud  or  overreaching  in 
the  transaction,  and  no  fraud  or  nndue  influence 
is  charged  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  106:  Dee.  Dig.  «»38a).] 

6.  BfoBTOAOES  «s»SS(9  —  Absolute  Deed  as 

MOBTQAQE— SUEnCXENOT  OF  BviDBirox. 

It  is  a  well-settled  rule  that  where  one  as- 
serts that  a  deed,  absolute  on  its  face,  with  a 
conditional  contract  to  repurchase  within  a  cer- 
tain date,  is  idmply  a  mtntgage  given  as  security 
for  the  payment  ci  a  debt  he  most  diow  1^ 
clear  and  convincing  evidence  that  it  was  In- 
tended  as  a  mortgage,  and  not  as  a  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  8  109;  Dec.  Dig.  ^38(2).] 

6.  MORTOAGBS  <8=>2M  —  CONVETAnCB  TO 
MoBTOAGEE—PAniBIVT  OE  IlfDEBTEDlTXSB. 

A  payment  of  a  mortgage  indebtedness  may 

be  made  by  the  transfer  to  the  mortgagee  by 
the  mortgagor  of  the  mortgaged  premises. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  tS  80&~814;  Dec.  Dig.  «»294.] 

7.  MOBTQAQES  4»32(S}— ABSOLUTE  DbBH  as 
MOBTQAOB— BBQUISITES. 

A  deed  absolute  on  its  face  cannot  be  bdd 
to  be  a  mortgage  unless  there  is  a  debt  to  be 
secured  thereby,  since  a  mortgage  is  a  defeasible 
conveyance  made  simply  to  secure  a  debt;  and 
where  there  is  no  continuing  debt  the  agree- 
ment to  reconvey  the  proper^  within  a  certain 
period  <^  time,  provided  certain  payments  are 
made,  does  not  make  the  oonveyance  a  mortgage. 

[Ed.  Note.— For  other  oasee,  see  Morttagea. 
Cent  Dig.  8S  61,  88;  DeoDig.  «=>32(8).] 

8.  MoaroAOEs  «=»88(2>-nAB80j:.iiTE  Deed  as 

MOBTGAOB— SUCTIOJXHOT  OE  BTXDEITCB. 

The  evidence  to  support  fbe  claim  that  a 
deed,  absolute  on  Its  face,  is  a  mortgage,  must 
be  clear  and  satisfactory  to  show  tiie  intent  ot 
the  parties  to  be  that  such  deed  is  security  for 
a  debt  and  not  a  conveyance  of  absolute  title. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  fi  109;  Dec  Dig.  «=>S8(2).] 

9.  MOBTOAQES  «=»G08^--AOTION  TO  DeCUBB 

Deed  a  Mobtoaqb— Offeb  to  Reotobe  Con- 

bideration. 
Where  it  is  claimed  that  a  deed,  absolnte 
on  its  face,  ia  a  mortgage,  the  claimant  ought 
not  to  recover  without  tendering  the  amount  of 
the  debt 

[Ed.  Note—For  other  eases,  see  Mortgagee, 
Cent  Dig.  {  1815;  Dec  Dig.  ««>608%.] 

10.  MOBTOAOEB  «s>88Cl)— Action  to  Dkcubb 
Deed  a  MoBraAOB  —  SujraioiENcr  or  Btx- 
obnce. 

Held,  that  the  evidence  is  sufficient  to  sup- 
port the  findings  and  decree. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  fi  108;  Dec.  Dig.  <^38(1).] 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;  Robert  N.  Dunn,  Judge. 

Action  by  Katie  Shaner,  as  executrix  of 
Joseph  Shaner,  and  individually,  against  the 
Rathdnun  State  Bank.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Charles  L.  Hettman,  of  BathdniiB,  for  aP" 
pellant   Ezra  B.  WUtla,  ot  Oorar  d'Aleneh 

for  respondent. 
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SULLIVAN,  O.  J.  TUs  action  waa  broogbt 
to  hare  a  warrant  deed,  coDTeying  certain 
real  estate,  executed  Joseph  Shaner  and 
wife  to  the  Bathdnim  State  Bank,  declared  a 
mortgage,  and  a  contract  for  the  reconvey- 
ance ot  the  land  described  In  the  deed  by 
the  bank  to  Shaner  and  wife  declared  void 
and  of  no  force  and  effect  Upon  the  Issuea 
made  by  the  pleadings  the  cause  waa  tried 
by  the  court  without  a  jury,  and  the  court 
made  findings  and  entered  Jodgment  in  ftiTor 
ot  the  respondent  bank,  whereby  It  was  held 
that  said  warranty  deed  was  not  a  mortgage, 
but  a  deed  In  fact,  and  that  said  contract  to 
reconvey  the  real  estate  InTolved  was  a  val- 
id contract  TbiB  i^peal  Is  from  the  Jade* 
ment  The  inanffldency 'd  the  evidence  to 
sustain  the  findings  and  Judgment  la  the 
intDciiNil  error  assigned.  The  following 
facts  Bf^war  fmn  the  naorA: 

[1  ]  Jos^ta  Shaner  on  the  eth  day  of  June. 
1912,  borrowed  $8300  from  the  respondent 
bank*  and  he  and  Ms  wife,  Eiitie  Shaner, 
the  plaintiff  and  appellant  In  this  action,  ex- 
eeated  th^  promissory  note  for  said  amount 
Said  note  bore  Interest  at  the  rate  of  10  per 
colt  per  annum  from  date,  liderest  payable 
aemlannnaUy.  The  principal  waa  made  pay- 
able on  June  6, 1915.  On  that  date,  to  secure 
the  payment  of  said  note,  Joseph  ^laner  and 
the  appellant  herein  executed  a  certain  mort- 
gage upon  reel  estate.  Said  mortgage  pro- 
vided, among  other  things,  that  in  case  of  de- 
fault in  payment  of  said  note  and  interest,  or 
any  part  thereof,  or  any  payment  of  any  dis- 
bursements authorized  by  said  mortgage,  the 
holder  thereof  might  at  once  i>roceed  to  fore- 
close said  mortgage  for  the  amount  due,  and 
that  said  note,  at  the  Section  of  the  hold- 
er, should  become  due  and  payable  without 
noUce.  Shaner  failed  and  was  unable  to 
pay  the  interest  or  taxes  on  the  property 
mortgaged,  as  he  had  agreed  to  do,  and  the 
debt  became  due  and  payable  according  to 
the  terms  of  the  mortgage,  and  the  property 
was  rapidly  depredating  in  value,  There- 
npim  the  respcmdesit  bank  demanded  of  the 
Shaners  that  th^y  pay  the  mortgage  debt, 
which  they  refused  to  da  At  the  time  the 
bank  demanded  payment  the  Interest  had  ac- 
cumulated and  the  bank  had  been  compelled 
to  pay  taxes  and  insurance  on  said  property. 
At  the  time  this  demand  was  made,  the  in- 
debtedness had  increased  from  $8,800  to 
$11,207.23,  less  some  small  credits  or  pay- 
ments that  bad  been  made,  after  deducting 
which  there  remained  a  balance  due  of  $10,- 
879,  and  thereupon  Shaner  and  his  wife  of- 
fered to  deed  the  pr<^erty  Included  in  said 
mortgage  to  the  bank  In  payment  of  said 
debt  It  was  the  agreement  at  that  time  that 
the  bank  would  enter  into  a  contract  with 
Shaner,  giving  him  the  rlf^t  to  repurchase 
said  property  within  one  year  from  the  date 
of  the  deed.  This  option,  no  doubt  was  In- 
tended to  allow  Shanw  all  of  the  advantages 
whldi  be  would  taave  obtained  had  the  mort- 


gage been  foredoeed,  under  his  right  to  re- 
deem within  one  year  after  the  forecloeure, 
and  also  save  him  the  additional  cost  of  a 
foreclosure  of  the  mortgage  and  attorney's 
fees,  which  cost  and  fees  would  no  doubt 
have  amounted  to  more  than  $1,000.  Subse- 
quent to  the  execution  of  said  deed,  Joseidi 
Shaner  died,  and  the  plaintiff  became  the 
executrix  of  his  estate. 

We  think  the  evidence  dearly  shows  that 
the  value  of  the  property  mortgaged  had 
considerably  decreased  from  the  time  of  the 
execution  ot  tba  mortgage  until  the  deed  was 
executed. 

[t]  It  Is  alleged  In  this  complaint  that  the 
mortgage  executed  on  the  6th  day  of  Jmie, 
1912,  and  the  deed  and  cODtrafit  executed  on 
the  2ftth  of  October,  1914,  ooostltute  one  and 
the  same  transaction.  There  Is  nothing  In 
the  reocMrd  to  sustain  this  oontentlon.  Here 
were  two  s^arate  and  dlatlnet  transactloDs, 
one  occurring  two  years  after  the  other.  The 
first  one  was  to  borrow  and  secure  the  pay- 
ment of  mmi^;  tba  second  was  for  0ie  pnr^ 
pose  of  dlBdiarglng  or  paying  the  debt 

[3]  The  court  found,  and  the  finding  la 
fully  sustained  by  the  evidence,  that  the  to- 
tal balance  due  defoidant  bank  tot  advances, 
interest  taxes,  and  principal  In  said  matfcnr 
was  the  sum  ot  $10,879,  and  that  for  said 
sum  the  said  Jos^h  Shaner  and  Katie  Sha- 
ner, his  wife,  made  and  executed  and  d^r- 
ered  to  the  defendant  a  warranty  deed  for 
said  premises;  that  at  the  time  said  war-- 
ranty  deed  was  so  delivered,  the  indebtedness 
due  from  said  Joseph  Shaner  to  the  Rath- 
drum  State  Bank,  evidenced  by  said  promls- 
Bory  note,  was  canceled  and  paid  and  said 
promissory  note  returned  to  the  said  Joseph 
Shaner;  that  at  that  time  said  defendant 
made  and  delivered  to  Joseph  Shaner  an  op- 
tional contract  to  purchase,  whereby  he 
might  purdmae  said  property  within  one  year 
from  the  date  thereof,  l^.the  paymeoit  to  the 
defendant  of  the  sum  <it  $10,879,  together 
with  taxes  upon  said  property  and  interest 
upon  said  sum  and  insurance  premiums  up- 
on the  buildings  situated  upon  said  premises; 
that  said  Shaner  and  plalatlfF  failed  to  pay 
said  sum,  and  that  said  contract  became 
forfeited,  annalled,  and  terminated,  and  that 
tbe  plaintiff  has  no  interest  whatever  in  or 
to  said  premises.  We  think  these  findings 
are  fully  sustained  by  the  evidence. 

[4]  It  is  not  claimed  that  there  was  any 
fraud  In  this  transaction,  but  it  Is  claimed 
that  the  price  paid  for  said  property  was 
far  below  Its  actual  value  at  the  time  the 
deed  was  executed.  However,  we  do  not 
think,  after  a  careful  examination  of  tbe 
evidence,  that  there  la  anything  in  this  con- 
tentlon,  since  the  competent  evidence  in  the 
case  shows  that  the  value  ot  the  property 
was  but  little  more  than  the  amount  of  the 
debt  at  the  time  the  deed  was  given. 

It  also  appears  that  after  this  action  was 
brought^  the  defendant  bank  made  a  wittten 
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tender  and  offer  to  the  plaintiff  to  deed  to 
her  the  property  in  controTeny  If  she  would 
pay  the  amoant  called  for  said  contract 
This  offer  was  not  accepted. 

It  Is  disclosed  by  the  record  that  the  Rath- 
drum  State  Bank  was  about  to  forecltwe  said 
mortgage,  and  that  Shaner  desired  to  saTe 
the  cost  of  foreclosore,  and  to  haye  matters 
put  in  such  condition  that  if  he  had  the  op- 
portunity  to  sell  the  property  he  could  do  so, 
which  he  thought  he  could  better  do  than  If 
a  foreclosure  action  was  pending.  The  of- 
ficers of  the  bank  concluded  at  the  date  of 
the  loan  that  the  property  Inrolved  was 
worth  about  $16,000,  and  the  evidence  shows 
that  the  value  of  the  property  had  decreased 
considerably  at  the  time  of  the  execution  of 
said  deed.  A  part  of  the  property  was  a 
large  frame  building  In  the  town  of  Bath- 
drum,  known  aa  the  Mountain  View  Hotel, 
which  had  been  vacant  for  some  time.  It 
also  appears  that  much  of  the  acreage  prop- 
erty bad  decreased  In  value  In  the  two  years. 

In  r^ard  to  the  sale  of  the  property  In 
satisfaction  of  said  debt,  the  cashier  of  the 
bank  testlSed  that  Shaner  preferred  to  trans- 
fer said  property  to  the  bank,-  and  then 
have  the  bank  give  him  a  certain  time  or 
option  in  whidi  to  purchase  back  the  propei^ 
ty,  and  thus  save  the  eipense  of  a  foredo- 
onre,  and  he  also  wanted  to  keep  the  proper- 
ty out  of  the  courts,  *l3ecanss  be  figured  that 
daring  the  time  It  was  In  court  he  would 
have  a  very  poor  show  to  sell  any  <hC  tbe 
pn^erty"  In  case  a  forecloeaxe  mlt  was 
brought 

[i]  It  Is  a  well-BetUed  mle  of  law  that 
where  tme asserts  that  a  deed  ahall  be  glvoia 
different  construction  from  that  clearly  ap- 
pearing on  its  face,  ^ri^iiming  oi&t  It  la  a 
nuHtgage,  be  moat  show  clear  and  con- 
vincing evidence  that  a  mortgage,  and  not  a 
sale  with  the  right  to  repurchase,  was  intend- 
ed. Jtflinaon  v.  Natiimal  Bank  ct  Oommerce, 
66  Wash.  261,  U8  Pac.  21.  L.  R.  A.  1916B,  4. 

There  Is  no  allegation  In  the  complaint  ot 
undue  Influence  or  fraud  in  the  transaction, 
and  tbe  complaint  Is  drawn  upon  the  theory 
of  tbe  Intention  of  the  partlea.  The  evidence 
Is  conclusive  that  the  Indebtedness  due  from 
Shaner  to  the  bank  was  vptm  a  promissory 
note,  and  that  the  mortgage  was  a  mere  In- 
cident to  the  note,  security  ft>r  Its  paym«it 
At  the  time  said  deed  was  execute^  the 
promissory  note  was  canceled  and  delivered 
to  Shaner,  thus  canceling  the  debt.  The  deed 
was  not  d-ven  as  security  for  a  debt  that  had 
been  canceled,  but  in  satisfaction  of  the  debt 
r^resented  by  the  promissory  note. 

[I]  It  is  a  well-established  rule  of  law  that 
payment  of  an  Indebtedness  may  be  made 
by  the  transfer  to  tbe  mortgagee  of  the  mort- 
gaged premises.  27  Cyc  1390.  Tbe  promis- 
sory note  having  been  canceled  and  delivered 
to  the  maker,  there  certainly  was  no  debt 
existing  which  was  enforceable  against 
Shaner, 


[7]  It  was  held  in  Fabrlque  v.  Cherokee  & 
P.  O.  M.  Co.,  69  Kan.  738,  77  Pac.  584,  that 
a  deed  cannot  be  held  to  be  a  mortgage  un- 
less there  is  a  debt  to  secure,  as  a  mortgage 
is  a  defeasible  conveyance,  simply  made  to 
secure  the  debt,  and  where  there  Is  no  contin- 
uing debt  the  agreement  to  reconvey  dora  not 
make  the  conveyance  a  mortgage. 

In  McNamara  v.  Culver,  22  Ean.  661, 
wbere  the  question  as  to  whether  a  certain 
deed  was  a  mortgage  ot  not  waa  before  tbe 
court,  Mr.  Justice  Brewer  In  d^verlng  flw 
opinion  said: 

"Now  that  a  deed  and  an  agre«nent  to  r^ 

convey,  thoogh  separate  instrnmeots,  may  op* 
erate  as  simply  a  mortgage,  Is  clear,  and  that 
they  do  not  necesshrily  create  one  is  equally 
clear.  The  test  Is  the  existence  or  nonexistence 
of  a  debt  And  equity  looks  behind  the  form 
to  tbe  fact  If  the  transaction  was  Intended 
as  a  loan.  If  there  remains  a  debt  fop  wbidi 
the  conveyance  is  only  a  secnrlty,  and  the  c^- 
lection  of  which  may  be  enforced  independent 
of  the  security,  equity  wHI  hold  It  a  mortgage, 
no  matter  whether  the  transaction  Is  evidmced 
by  one  or  two  instmmente.  Bat  if  there  be  no 
debt  there  can  be  no  secnilty— no  mortgage.'* 

A  mortgage  Is  an  Inddoit  of  tbe  Mbt,  and 
without  a  debt,  obligation,  or  IlabtUtr  there 
Is  nothing  to  secure,  ccmseqnently  there  csn 
be  no  mortgage. 

We  knew  of  no  reascm  why  a  mortgagee 
should  not,  by  contract  subsequoit  to  the 
execution  of  a  mortgage,  purchase  from  the 
mortgagor  tbe  eQnity  ct  reden^on  or  olv 
Italn  a  release  of  the  rl^  of  redemption, 
;  provided  it  le  fslrly  done  and  for  an  adequate 
craulderatioiL  CttrcometanceB  may  be  tmh 
as  to  raider  sudi  a  sale  mutually  benefldal 
and  entirely  optional  on  the  part  of  tbe  mort- 
gagor, uninfluenced  by  the  relation  of  the 
parties,  and  to  convert  such  an  instrument 
into  a  mortgage,  there  must  be  a  continuing, 
binding  debt  In  Its  fullest  sense.  See  Miller 
V.  Smith,  20  N.  D.  96,  126  N.  W.  and  an- 
tborltles  there  cited. 

Under  the  law  there  can  be  no  qnestlon 
that  a  party  can  make  a  purchase  of  lands, 
either  in  satisfaction  of  a  precedent  debt  or 
for  a  consideration  then  paid,  and  may  at  the 
same  time  contract  to  reconvey  the  land  up- 
on the  payment  of  a  certain  sum,  without 
any  intention  on  the  part  of  either  party  that 
the  transaction  should  be  In  effect  a  mort- 
gage. There  is  no  absolute  rule  that  the  cove- 
nant to  reconvey  shall  be  regarded,  either  in 
law  or  in  equity,  as  a  defeasance.  Under  the 
law  the  mortgagor  has  the  same  capacity  to 
contract  with  reference  to  bis  interests  In 
the  mortgaged  premises  that  he  has  with 
reference  to  other  property. 

[I]  This  court  held  in  Bergen  t.  Johns^m, 
21  Idaho,  619,  123  Pac  484,  Qiat: 

"In  an  action  *  •  •  f or  the  purpose  of 
declaring  a  deed  a  mortgage,  the  evidence  to 
support  the  claim  of  tiie  plaintiff  must  be  clear 
and  sati^aetory  and  show  the  Intent  of  tbe 
parties  to  be  tbat  the  instrument  delivered  Is 
security  for  a  debt  and  not  a  conveyance  of 
absolute  titte." 
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It  was  aptly  said  In  the  cam  of  Jc^nson  t. 
National  Bank  of  Commerce,  66  Wash.  261, 
US  Pac  21,  L.  R.  A.  1916B,  4,  by  the  Sa- 
irreme  Goart  of  Washington: 

"We  think  the  parpove  was  on  the  part  of 
the  bank  to  Kvald  a  foreclosure,  and  on  tbe  part 
of  Johnson  to  avoid  a  deficiency  Judgment. 
Courts  shonld  enconrafe  rather  than  condemn 
such  settlements  when  Ciirly  and  miderstand- 
ingly  entered  into.  *  *  *  If  the  property 
had  depreciated  in  value,  and  the  appellant  had 
■onght  to  treat  the  transaction  as  a  mortgaze, 
no  eonrt  woald  have  decreed  a  foreclosure.  The 
evidaiee  wonld  have  forbidden  such  a  conm." 

[I]  It  Is  held  by  many  oonrta  that  where 
It  Is  attempted  to  have  a  deed  declared  a 
mortgage,  that  eqnit?  requires  the  party  ao 
asking  to  tender  an  offer  to  pay  the  amount 
of  the  debt  and  Interest  before  be  la  entitled 
to  any  standing  In  a  conrt  of  equity. 

It  was  held  In  Hicks  v.  Hl(te  (Tex.  OIt. 
App.)  26  8.  W.  227,  that: 

"A  i^ahitiff  daimbiFr  that  a  deed  to  defend- 
ant's ancestor,  absolute  on  Its  face,  is  a  mort- 
gage, cannot  recover  the  land  without  tendering 
the  amount  of  debt  and  interest*' 

Jones  oo  Mortgages  (7th  Ed.)  {  i095t  re- 
ferrliig  to  the  question  here  Involved,  says: 

"In  like  manner  tender  of  the  Afibt  should  be 
made  in  a  bill  to  have  an  abscdnte  deed  dedar- 
ed  a  mortca^e.** 

[10]  The  evidence  In  this  case  discloses  the 
fact  that  the  debt  for  which  it  Is  claimed 
that  the  property  In  question  was  given  as 
security  has  been  paid  and  satisQed  in  full, 
and  that  there  Is  no  personal  debt  eTisting 
against  Joseph  Shauer  or  his  estate  which 
conld  be  enforced  independent  of  the  secnri- 
ty.  The  record  elear^  shows  that  the  In- 
tent of  the  parties  at  the  time  said  deed  was 
executed  was  that  It  was  given  In  full  sat- 
lE^action  of  the  debt  due  the  hank,  and  that 
there  was  no  Intention  whatever  that  said 
deed  was  given  as  secoilly  for  the  payment 
of  said  debt. 

The  Judgment,  therefore,  must  be  affirmed ; 
and  it  la  so  ordered.  Goats  In  favor  of  re- 
spondent- 

BUDGB  and  MORGAN,  JJ.,  concur. 


DATI8  et  aL  ▼.  FIRST  NAT.  BANK  OF  AL- 
BANY et  sL 

(Supreme  Oonrt  of  Oregon.   Nov.  28;  1916.) 

Appeax.  and  Ebbob  «=»414r— Notice  of  Af- 

fbai^Adtomi  PAvms. 
Defendants  saed  as  makers  of  a  note  ae- 
enred  a  cross-decree  against  certain  parties 
as  the  real  maker  and  as  sureties,  with  the 
erosa-complaioantB,  thereof,  and  plaintiff  payee 
and  ooe  of  the  said  snretlee  appealed.  Eeld, 
that  other  alleged  lureties  were  not  adverse 
parties  upon  whom  notice  of  appeal  must  be 
served,  for  a  reversal  would  benefit  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  21ft7,  2138;  Dec.  IMg.  ^ 

Aiipeal  from  Circuit  Court,  Linn  Oonnt^; 
Wm.  Galloway,  Judge. 


Gross-btll  by  W.  H.  Davis  and  Wwth  Hns- 
ton  against  the  First  National  Bank  of  Al- 
bany, Or.,  Alfred  C.  Schmltt,  and  others. 
From  a  decree  for  plaintiffs,  the  named  de- 
fendants appeaL  Motion  to  dismiss  appeal 
denied. 

Hewitt  A  Sox  and  HIU  ft  ICartv,  all  of 
Albany,  tor  the  motloiL  Stibmitt  tt  Sdimltt, 
of  Portland,  opposed. 

PER  CURIAM.  The  First  Nattonal  Bank 
of  Albany,  Or.,  commenced  an  action  asainat 
W.  H.  Davis  and  Worth  Boston  to  reoovw 
the  amount  of  their  promissory  note.  They 
answered  admitting  the  allegations  of  the 
complaint  and  as  plalnttfTa  bUk>  filed  a  croas- 
blll  in  equity,  making  as  parties  defendant 
Alfred  O.  Sdunitt,  Unntaarai  Orchard  Com- 
pany, a  corporation,  B.  O.  Boberts,  Gbaa.  H. 
Wleda-,  Oeo.  M.  Crowell,  Owen  Bean,  F.  J. 
Fletcbor,  and  J.  M.  Hawkins,  admitting  tbe 
execution  of  the  note^  hot  alleging  it  was  In 
fact  the  note  of  the  Linnbaven  Orchard  Com- 
pany and  that  the  makers  and  tbe  defendants 
who  were  made  parties  to  tbe  suit  were  sure- 
ties  for  that  company,  Tbe  trial  court  ren- 
dered a  decree  granting  the  relief  prayed  for 
In  the  cross-bill,  and  the  First  National  Bank 
and  Alfred  C  Schmltt  aniealed,  but  they  did 
not  cause  tiw  aotioe  to  be  served  vpaa  tbe  de- 
fendants Wieder,  Crowell,  or  Hawkln&  The 
plaintlfts*  counsel,  contoidlng  that  the  par- 
ties who  w«e  not  served  with  the  notice  are 
adverse,  more  to  dismiss  tba  appeal  tm  that 
reason. 

By  the  decree  Alfred  O.  8<dmiltt  and  the 
other  parties  vrtio  were  made  defendants  In 
the  cross-UlI  were  held  to  be  Jointly  and  sever- 
ally Uable  for  the  payment  of  the  promlsaory 
note  whidt  was  executed  by  the  plaintiffs  to 
the  bank.  A  reversal  or  modification  of  that 
decree  would  be  an  advantage  to  the  parties 
who  were  not  served  with  the  notice  of  the 
appeal,  and  for  that  reason  they  are  not  ad- 
verse. Lane  v.  Wentworth,  69  Or.  242.  183 
Paa  348, 188  Pac.  468;  United  States  Nation- 
al Bank  V.  Shefler,  77  Or.  S79,  143  Pac.  61, 
1C2  Pac.  284. 

The  motion  to  dismiss  the  appeal  Is  denied. 


YAMHILL  SANITARY  PUBLIC  MARKET 
CO.  v.  8TR0WBBID0B  et  al. 

(Supreme  Court  of  Oregon.   Nov.  28, 1916.) 

Appeal  aitd  Ebbob  «=s>627(2)— ABsraAor  or 

BeCOBP— FAIZ.UBX  TO  FiLE. 
Where  no  abstract  was  filed  within  20  days 
after  the  transcript  was  filed  as  required  by 
Supreme  Court  rifle  6  (86  Or.  816,  117  Pac. 
ix),  and  no  reason  given  for  the  neglect,  an 
appeal  will  be  dismissed  upon  motion. 

TEd.  Note^For  other  cases,  see  Appeal  and 
BraoTj^Cent^^^lj  2744-2747,  2749,  8126; 

Appeal  from  Circuit  Court,  Multnonah 
County;  George  N.  Davis,  Judge. 


^baTer  otlur  «uss  sas  same  topic  and  KBT-HUlIBaB  la  all  Key-Nomberwl  Dlsasts  and  IndezM 
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Action  by  Ow  YamMll  Sanltoir  Pablle 
Market  Comimiiy,  a  corporation,  against  Jos- 
eph Strowbrldge  and  the  Strowbrldge  Estate 
Company,  a  corporaU<m.  Xndgment  tcr  de- 
fendants, and  plaintiff  appeals.  Appeal  dis- 
missed. 

H.  W.  Strong,  of  Portland,  for  the  modon. 

Gny  O.  H.  Corltes,  of  Portland,  opposed. 

PER  CURIAM.  An  appeal  fr<Hn  a  Judg- 
ment rendered  In  tbia  action  against  the 
plaintiff,  a  corporatloD,  for  the  costs  and  dis- 
bursements was  taken  and  perfected  by  It. 
The  transcript  was  filed  with  our  clerk  July 
8,  1916,  but  no  abstract  has  been  filed  as  re- 
quired by  rule  6  of  this  court  (56  Or.  816, 
117  Pac.  ix).  The  defendants'  counsel,  as 
soon  as  tfaey  learned  of  the  default,  moved 
upon  notice  to  dismiss  the  appeal  on  account 
of  that  failure.  No  reason  has  been  assigned 
or  excuse  given  for  the  neglect. 

Upon  the  authority  of  Swanson  t.  Leavens, 
26  Or.  661,  40  Pac.  230,  Close  v.  Close,  28  Or. 
108,  42  Pac.  128,  and  Morrison  v.  Hall,  55  Or. 
243, 104  Pac  963,  the  appeal  Is  dismissed. 


FABRELL  T.  DATIS  et  aL* 
(Supreme  Court  of  Oregon.  Nov.  28, 1810.) 

1.  OoBPouTiONS  «=»99{2>— Issin  ot  Stock— 

SrATm—" Actual  Pbaud"— "Pbopemtt." 
Under  L.  O.  L.  S  6696,  providing  that  in  tlie 
absence  of  actual  fraud  the  Judgment  of  the  di- 
rectors of  a  corporation  as  to  the  value  of  prop- 
erty for  which  they  issue  stock,  shall  be  conclu- 
sive, "actual  or  positive  fraud"  conmsting  in  cir- 
cumventing, cheating,  or  deceiving  a  person  to 
his  injury,  by  any  ctmnln|[,  deception,  or  artifinev 
and  a  contract  right  being  a  chose  in  action, 
and  therefore  "propertj;,"  where  directors  is- 
sued stock  for  an  exclusive  right  to  market  the 
prodncts  of  another  corporation  for  a  term  of 
yean,  which  all  concerned  believed  to  be  a  val- 
uable contract,  the  fact  that  the  contract  turn- 
ed out  to  be  of  little  or  no  value,  not  being  suffi- 
cient to  flhow  fraud  on  the  part  of  the  directors, 
their  judgment  will  not  be  revised,  or  a  aubse- 
auent  purchaser  of  the  stock  be  held  liable  as 
for  unpaid  subscriptions. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  8  446 ;  Dec.  Dig.  <S=>m2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual  Fraud;  Prop- 
erty.] 

2.  CoBPOBATiONB  «s>232<S)— Stooe  Ibsdko  at 
OvKBVALUATiON— Right  of  Cbbouob. 

As  a  general  rule,  a  corporate  creditor  can- 
not complain  where,  at  the  time  he  contracted 
with  the  company,  he  knew  the  «to(^  had  been 
issued  for  proper^  taken  at  an  overvaluation. 

[Ed.  Note. — For  other  cases,  ses  Ooiporations, 
CMit  Dig.  J  884;  Dec.  Dig.  «=»282(5).] 

Department  2.  Appeal  from  drcnlt  Court, 
Multnomah  County;  Robert  O.  Morrow, 
Judge. 

Suit  by  W.  E.  Farrell,  as  assignee  ct  the 
Hygienic  Mattress  Company,  against  A.  B. 
Davis  and  others.  From  a  decree  against 
named  d^endant,  be  appeals.  Berersed  and 

dismissed. 


BEPOBTSB  (Or. 

This  suit  Is  tmmght  by  W.  XL  ramll,  as 
assignee  of  the  E^gtenlo  IbttnsB  Gompany, 
against  A.  XL  Davto,  H.  H.  MoCartby,  B.  B. 
Norttm,  O.  A.  Esaen*  a^A  8.  B.  Hmdee,  to 
recover  from  than  as  stockholders  in  the  In- 
solvent matteess  company  for  all<^ed  unpaid 
stock  BDbserb>tlonBL  From  a  decree  against 
defendant  A.  B.  Davis  for  the  sum  at  $8,946.- 
88,  he  appeals. 

It  Is  alleged  In  the  complaint  ^t  defend- 
ants H.  H.  McCarthy  and  B.  XL  Nort<n  are 
ndt  within  the  Jurisdiction  of  tbe  courts  of 
Or^n.  The  svit  was  dismissed  as  to  O.  A. 
Emery  as  not  commenced  within  the  time 
limited  by  the  Code.  Plaintiff  avers  tbat  the 
issuance  of  $40,000  of  tbe  capital  stock  of 
the  lns(dvent  oorporatlMi  to  H.  H.  McCarthy, 
R.  E.  Norton,  and  O.  A.  Eittray  was  withoot 
consideration,  In  tbat  no  money  nor  anything 
else  of  value  ever  passed  into  the  treasury 
of  the  bankn^t  company  therefw,  and  tbat 
the  present  and  past  holders  of  this  stock 
should  be  required  to  pay  to  the  assignee  sof- 
fldent  money  to  satls^  the  debts  of  the  cor- 
poration. Tbe  Or^on  Pine  Needle  Fiber 
Company,  a  corporation,  obtained  a  patented 
mnciiine  fOr  the  mauufacture  of  pine  needles 
into  fiber  for  mattresses.  On  October  12, 
1904,  having  recently  cmistmcted  a  building 
lu  Union  coun^.  Or.,  to  be  used  for  auch 
manufacturing  purposes,  It  contemplated  the 
installation  of  additional  machinery  to  be 
used  in  the  business,  which  was  somewhat  In 
its  Infancy,  and,  in  order  to  pave  the  waj' 
to  interest  capital  In  the  enterprise  to  a  suf- 
ficient extent  to  better  insure  the  success  of 
the  undertaking,  entered  Into  a  contract  with 
Dr.  M.  y/\.  Bruner  and  H.  H.  McCarthy,  ac- 
cording to  the  terms  of  which  the  latter  men 
agreed  to  buy  and  were  given  the  ezdnslve 
right  to  market  the  prodncts  of  the  fiber 
company  ontslde  of  a  local  radius  of  100 
miles  for  the  term  of  five  years  from  that 
date  with  the  privil^e  of  extending  the  con- 
tract for  an  additional  five  years  if  desired 
by  the  purchasers.  The  contract  net  price 
agreed  to  be  paid  for  the  fiber  was  ten  cents 
a  pound,  and  $4  a  pound,  apothecary's  weight, 
for  all  pine  needle  oU.  The  price  of  the  in- 
sect powder  was  to  be  decided  upon  there- 
after. These  prices  were  to  be  for  goods 
delivered  at  Chicago  or  St.  Louis  and  at  all 
points  lu  the  United  States  west  thereof,  the 
fiber  to  be  delivered  in  car  lots  of  a  minimum 
weight  of  20,000  pounds,  and  the  freight  to 
be  [utld  by  Bruner  and  McCarthy  and  de- 
ducted from  the  purchase  price.  It  was  mutu- 
ally agreed  that,  In  case  the  Pine  Needle  Com- 
pany should  build  other  factories  for  the  man* 
ufactnre  of  pine  needle  products  during  the 
continuance  of  the  contract,  the  other  partly 
should  have  the  option  of  taking  the  entire 
product  under  the  same  terms.  In  I>ecem- 
ber,  1804,  the  Hygienic  Mattress  Company 
was  organised  for  the  sole  pntpoae  of  tak- 
ing over  this  contract  from  the  Individuals 


^ES>For  other  cuw  M*  Mm*  topla  hnd  KST-NUMBSiK  la  all  Key-HwDlwrvd  Dlgasts  moA  I^exM 
*For  opinion  on  applloatfam  for  sapplemental  opinion,  set  in  Paa  VS. 
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tbn  tntsrested  In  %  and  mannfiutnrins  and 
maifceUnv  the  products  of  the  fiber  oompany. 
rate  mattreu  company  was  organized  with 
600  abara  of  stock  eacti  ttavlng  a  par  value 
of  910a  Ifr.  A.  Bl  Baria,  tbe  defeiidan1>a> 
pellant,  took  100  shares  for  whldi  be  paid 
flOiOOO  la  caah.  Ninetar-eltfit  oC  these  abarea 
were  Issued  to  DaTla  and  one  aacih  to  A.  B. 
Gebhardt  and  3.  <X  Flandera  for  the  purpose 
of  qualifying  them  as  dlrectm  of  the  ma1> 
tress  eompaay.  Hie  other  400  sbares  were 
Issued  to  the  defoidants  McCarthTt  Emery, 
and  Norton  in  exchange  for  their  rights  un- 
der the  «m  tract  with  the  Oregon  Pine  Needle 
Fiber  Oompany.  Tbia  latter  company  rati- 
fied the  transfer  to  the  Hygienic  Mattress 
Oompany  and  agreed  to  accept  this  corpora- 
tion aa  a  sahstltate  for  the  IndlTiduals  on  the 
contract.  Davls^  McOarthy,  Norton,  Geb- 
hardt, and  Flanders  were  elected  directors  of 
the  mattress  conqmny.  Darls  was  elected 
president  and  manager  at  a  salary  of  $500 
a  month  and  reigned  his  posltlm  In  the 
Portland  Flooring  Mills,  where  he  was  next 
to  the  head  of  the  conoem,  to  engage  In  tbe 
pine  needle  fiber  busineas.  McCarthy  was 
dunm  Tlee  president,  and  Norton,  secretary. 
An  assessm^  of  100  per  cent  mts  levied 
upon  the  stock  sabscrlptloas  and  an  agree- 
ment made  by  whicli  McCarthy's  shares  for 
$10,000,  and  those  of  Norton  for  $20,000  were 
declared  to  be  fully  paid  by  the  transfer  of 
the  contract  Subsequently  Davis  purchased 
the  100  shares  of  stock  held  by  Norton  for 
which  he  paid  $10,000  In  caah.  These  200 
shares  for  which  he  paid  ^0,000  ca&h  were 
Davis*  entire  personal  holdings,  but  for  vot- 
ing porposes  only  and  as  a  protection  to  him 
he  was  assigned  SI  shares  of  the  100  owned 
by  McCarthy.  The  latter  assigned  to  him  a 
block  of  stock  in  the  Oregon  Pine  Needle 
Fiber  Company,  and  Davis  attended  Its  annual 
meeting  and  asked  tbe  fiber  company  to  take 
the  mattress  comp^^iy  as  party  of  the  second 
part  in  the  contract  of  October  12,  1904,  In- 
stead of  Bruner  and  McCarthy.  Tbe  mat- 
tress company  continued  In  business'  about 
18  months  and  manufactured  a  good  mat- 
tress. In  April,  1906,  it  made  an  assignment 
for  the  benefit  of  creditors  under  the  state 
law.  On  July  9,  1003,  the  plaintiff  was  ap- 
pointed assignee  for  creditors.  Mr.  Davis 
put  in  a  claim  of  $6,116.40  to  the  assignee 
for  salary  and  disbursements  made  in  behalf 
of  the  corporation,  which  was  contested  by 
tbe  other  creditors  and  disallowed  by  the 
assignee.  After  a  fall  hearing  upon  all  the 
evidence,  it  was  held  by  Judge  Oleland  of  the 
circuit  court  that  Mr.  Davis  was  entitled  to 
this  amount  It  appears  that  this  finding 
waa  Ignored  in  the  present  case.  •  The  defend- 
ant Davla  has  interposed  a  plea  of  res  ad- 
Jndicata  and  has  set  off  a  claim  for  salary 
against  the  mattress  company  the  amount 
of  which  dalm  Is  dl^ntad. 

0.  E.  &  Wood  and  Prescott  W.  Cooking- 
ham,  both  of  Portland  (Wood,  Montague  * 
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Hunt,  of  Portland,  <m  Uie'brleQ,  tor  appmuit. 
Tomer  OUtot,  of  La  Grande,  and  B^ank  8. 
Orant»  «f  Portland,  for  respondent. 

BBAN,  J.  (after  staOng  the  facts  as  above). 
[1]  Tills  suit  was  instltnted  In  1008.  The 
theory  of  the  complaint  la  that  the  $40,000 
worth  of  stock  issued  in  exchange  tot  the 
contract  with  tb»  fiber  company  was  entirely 
without  consideration,  for  the  reason  that 
tbe  contract  waa  not  property  within  the 
meaning  of  section  GOOO,  Iv  O.  I*.  Tbe  Suit 
is  defUded  i^on  the  tiieory  that  the  stock 
subscribed  was  fully  paid  up  by  the  assign- 
meat  in  good  faith  to  the  mattress  company 
of  a  valuable  contract  right  whldi  would  be 
considered  as  property  under  the  section  of 
the  statute  referred  to  whldi  provides  aa  fol- 
lows: 

"All  sales  of  Bto<^  whether  vdnntary  m 

otberwiae,  transfer  to  the  purchaser  sll  rights 
of  the  original  holder  or  person  from  whom  the 
same  is  purchased,  and  subject  such  purchaser 
to  the  jmyment  ot  any  unpaid  balance  due,  or  to 
become  due,  on  such  stock:  but  if  the  sale  be 
voluntary,  the  seller  is  still  liable  to  existing 
creditors  for  the  amount  of  such  balance,  un- 
less the  same  be  duly  paid  by  such  purchaser ; 
provided,  that  any  corporation  formed  under 
the  laws  of  this  state  may  purchase  real  or  per- 
sonal property,  including  the  stock  of  any  other 
corporation,  and  issue  stock  to  the  amount  of 
the  value  thereof  in  payment  therefor,  and  the 
stock  Bo  issued  shall  be  fuUy  paid  stock  and  not 
liable  to  any  assessment;  and  in  tbe  absence 
of  actual  fraud  in  tbe  transaction,  the  judgment 
of  the  directors  as  to  the  value  of  the  property 
purchased  shall  be  concluaive ;  and  in  all  state- 
ments or  reports  of  the  corporation  to  be  pub- 
lished or  filed,  stock  so  issued  shall  not  be  stated 
or  reported  as  being  issued  for  cash  paid  to  the 
corporatiui,  but  shul  be  rtportsd  In  this  respeet 
according  to  the  fact" 

All  that  part  of  the  section  commencing 
with  the  word  "provided"  was  added  thereto 
an  amendmrat  In  1903.  If  there  was  no 
actual  fraud  In  the  tran8acti<Mi  of  issuing  the 
stock  for  the  contract  we  are  precluded  by 
the  legislative  mandate  from  questioning  tbe 
Judgment  of  the  directors  of  the  mattress 
company  as  to  the  value  of  the  contract 
The  evidence  shows  that  the  machine  for 
the  manufacturing  of  fiber  from  pine  needlfis 
was  patented  by  a  man  at  Qrants  Pass,  Or., 
and  that  the  Oregon  Pine  Needle  Fiber  Com- 
pany had  obtained  the  patent  right  There 
appears  to  have  been  but  little,  if  any,  qnes* 
tion  in  the  minds  of  all  the  Interested  parties 
at  the  time  but  that  the  manufacturing  of 
the  fiber  by  the  fiber  company  and  the  manu- 
facturing and  sale  of  mattresses  by  the  mat- 
tress company  would  be  a  very  profitable 
business  and  that  the  obtainment  of  the  ten 
years'  contract  of  the  fiber  plants  waa  a  very 
valuaUe  right  McCarthy  was  vice  president 
of  the  fiber  ocmnpany  and  In  oonnectUm  with 
Brunei  waa  apparently  armed  twlQi  this 
chose  in  action  In  order  to  Interest  other 
capitalists  In  the  manufacturing  of  mattress- 
es and  thereby  make  a  demand  and  sale  of 
the  Output  of  their  factory.  About  November 
5, 1904,  Davis  was  presented  with  a  prospec- 
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(Or. 


tns  sboiwins  a  detailed  statement  of  the  es- 
timated coat  of  (veratlng  and  the  profits  of 
the  Oregw  Fine  Needle  Fiber  Company'a 
plant  tor  a  ran  of  ten  mmtlu  taking  tiie 
prices  named  In  the  contract  as  a  basis  and 
leaving  a  net  balance  of  prctft  of  101,597.40. 
Bmphasls  was  idauced  npon  the  fiict  that 
*thl8  Is  the  only  idne  needle  fiber  machine 
in  the  world  and  the  only  process  In  opera- 
tlaa"  and  covered  by  a  pateuL  For  the  com- 
pany to  be  orgaolced  for  manufacturing  the 
fiber  Into  mattresses  and  seUlng  the  prodncta, 
oil,  etc,  an  estimate  was  made  of  the  cost 
and  selling  price  for  the  same  length  of  time, 
and  after  deducting  all  expenses  a  net  profit 
was  estimated  at  fl40,400.  All  appear  to 
have  had  confidence  In  the  success  of  the 
vmtore,  to  have  believed  that  the  advantage 
of  the  c<mtract  would  work  out  a  good  profit, 
and  that  It  was  valuable.  There  was  nu 
actual  fraud  aa  the  part  of  the  directors 
In  estimating  the  value  of  the  rl^its  obtained 
onder  the  contract,  Defendant  Davis  prov- 
ed bis  good  faith  In  the  transaction  by  pu^ 
ting  $10,000  Into  the  treasury  of  the  mattress 
company  for  a  one-fifth  luterest  in  the  con- 
tract right  In  order  to  do  this  he  relinquish- 
ed an  established  position  with  a  well-known, 
reliable  concern  to  devote  Ms  entire  time  to 
promote  the  success  of  the  enterprise,  and 
later  he  paid  $10,000  more  for  that  amount 
of  the  capital  stock  of  the  mattress  company. 

"Actual  or  positive  fraud"  has  been  said  to 
consist  In  drcumrenting,  cheating,  or  de- 
ceiving a  person  to  his  injury,  by  any  cun- 
ning, deception,  or  artifice.  20  Cyc.  8.  A 
contract  right  being  a  chose  in  action  comes 
within  the  legal  understanding  of  "property." 
82  Cyc.  654.  Xhus  a  contractual  license  to 
mine,  revocable  only  by  consent  or  condition 
broken,  la  proi)erty  though  coupled  with  an 
obligation  to  continue  the  work,  and  may  be 
accepted  by  a  corporation  in  payment  of  a 
subscription  to  Its  stock.  Shepard  v.  Drake, 
61  Mo.  App.  134.  See,  also,  Beyrlch  v.  Lleb- 
ler,  3  N.  Y.  Supp.  293.1  The  same  principles 
govern  the  payment  for  stodi  t^'a  contract 
right  as  control  the  analogous  line  of  cases 
where  stock  is  paid  for  by  other  Intangible 
rights  such  as  patent  rights.  Rich  v.  Bank, 
7  Neb.  201,  29  Am.  Bep.  882.  It  la  said  In 
4  Thomp.  Corp.  |  3ffi(3: 

"  *  *  *  An  agreement  between  the  owner 
of  a  patent  right  and  a  third  party  that  the  lat- 
ter should  form  a  corporation  to  work  the  pat- 
ent and  should  issue  to  the  former  a  certain 
number  of  fall  paid  shares  of  the  capital  stock 
of  the  corporatLon  for  the  transfer  <rf  the  patent 
right,  there  being  no  evidence  of  fraud  or  of  a 
purpose  to  impose  uptm  the  pubUc^  has  been  held 
a  valid  agreaoent," 

The  fact  that  It  sabseQnently  turned  out 
that  this  contract  had  Uttle  or  no  value  la 
not  of  Itself  sufficient  to  show  fraud  on  the 
part  of  the  directors.    American  Tube  & 


1  Reported  in  full  in  the  New  York  Supple- 
ment ;  reported  as  a  memorandum  dltnislttn  iiitln 
out  opinion  in  SO  Hun,  606. 


Iron  On.  t.  Hsti,  MS  Ffe.  ^  M  Aa  »6; 
Young  V.  BetiB  Xnm  Oo^  06  IfldL  lU,  1S2, 
81  N.  W.  614. 

8.  B.  Hmdee^  a  stockholder  of  the  Oregon 
Hue  Needle  Fiber  Company,  appears  to  have 
assisted  H.  H.  McCarthy  In  pmnotlng  the 
enterprise,  and  everything  seems  to  have 
been  done  In  the  Interests  of  that  company 
as  well  as  the  mattress  company.  On  Novem- 
ber 6>  1904,  Hendee  wrote  Davis,  In  part,  aa 
follows: 

"In  presenting  the  within  manufacturing  en- 
terprise, I  would  respectfoliy  call  your  attm- 
tion  to  the  truthfulness  of  the  statements  that 
can  be  verified  and  indorsed  by  your  family 
physician,  also  the  point  that  the  sale  of  every 
article  assists  in  retaining  as  well  as  restoring 
to  health  the  pniehaser,  oaddes  lurovlding  the 
owners  of  miU  and  ts^oiy  a  handsone  profit." 

From  all  Indications  these  corporations 
were  closely  allied,  and  It  is  not  easy  to  be- 
lieve that  the  officers  of  the  pine  needle  com- 
pany did  not  know  all  about  the  arrangement 
as  to  the  issuance  of  the  stock  for  the  con- 
tract In  fact,  the  circumstances  show  that 
tbey  were  aware  of  this. 

12]  The  claims  of  the  pine  needle  company 
for  fiber,  etc.,  which  have  been  assigned  to 
an  Individual,  constitute  the  principal  part 
of  the  indebtedness  of  the  mattress  company 
for  which  this  suit  is  brought  As  a  general 
rule,  a  corporate  creditor  cannot  complain 
where,  at  the  time  when  he  contracted  with 
the  company,  he  knew  that  the  stock  had 
been  Issued  for  propertr  taken  at  an  over- 
valuation. 1  Cook  on  Corp.  8  46,  p.  203,  dt- 
iDg  Bank  of  Fort  Madison  v.  Alden,  129  U.  S. 
372.  9  Sup.  Ct  332,  32  L.  Ed.  725;  McDowell 
V.  Lindsay,  213  Pa.  591,  63  Atl.  130;  Bonet, 
etc,  Co.  V.  Central,  etc.,  Co.,  153  Mo.  App. 
185,  132  S.  TV.  270;  Davies  v.  Ball,  64  Wash. 
292,  116  Pac.  833,  Ann.  Cas.  1914B,  750; 
Johnson  v.  Tennessee  Oil  Co.,  74  N.  J.  Eq. 
32.  69  AtL  788;  Bank  v.  Am.,  etc.,  Co.,  69 
N.  3.  Eki.  326,  60  Ati.  54 ;  Lea  v.  Iron,  etc, 
Co.,  147  Ala.  421,  42  South.  415,  8  Ii.  R.  A. 
(N.  S.)  279,  lid  Am.  St  Rep.  93. 

Tba  Oregon  Pine  Needle  Fiber  Companr, 
being  the  father  of  the  whole  enterprise  and 
instrumental  In  Interesting  Davis  to  the  ex- 
tent of  paying  flO,000  to  the  mattress  com- 
pany for  stodE,  and  afterwards  $10,000  more 
to  McCarthy,  the  vice  president  of  the  Ore- 
gon Pine  Needle  Fiber  Company  for  his  stock 
In  that  company,  Is  in  a  poor  poeltl<m  to  In- 
sist that  Davis  hear  another  large  diare  of 
the  burden  or  to  assert  that  the  contract 
executed  by  it  and  sent  out  Into  the  market 
to  raise  funds  for  the  enterprise  In  whldi 
that  company  was  vitally  Interested  was  then 
of  no  value.  There  is  no  actual  fraud  diown 
In  the  Issuance  of  the  stock  afterwards  pur* 
chased  by  Davis.  Under  our  statute  the 
court  cannot  readjust  the  matter  by  revis- 
ing the  judgment  of  the  directors  of  the 
mattress  company  In  fixing  the  value  of  the 
then  much  prised  m<Hiopoly  contract  for  tiie 
esctastva  right  to  market  tbs  products  of  the 


Digitized  by 


STKHKIOE  T.  J.  K.  IitJMBBB  Oa 


9T 


Oneon  Fine  Needle  Vfber  Oonipaii7*B  flie- 
torles  for  the  period  of  ten  years. 

The  decree  of  the  lower  court  will  there- 
fore be  reversed,  and  the  suit  dismissed. 

HcBRIDE  and  BENSON,  JJ^  concur. 


8TBNN2CK  v.  J.  K.  LUMBER  00.  et  aL 
(Supreme  Ooart  of  Oreson.  Not.  28,  1916.) 

1.  Loos  AMD  LOGQING  <g=3(15)  —  SALES  OT 

TucBEft— Rescission— EviDBNci. 
In  a  suit  to  rescind  a  contract  for  the  sale 
of  timber,  evidence  keld  insufficient  to  show  that 
defendants    intentionally    misrepresented  the 
amount  of  timber  on  the  tracts  involved. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  |  12;  Dec.  Dig.  «=»S(15).] 

2.  Loos  ASD  LooatNo  «s»3(4)— Sals  of  Tim- 

BEB  —  MiSBKPBESENTATIONS  ~  EFFKOT  OF 

Wainno. 

That  an  alleged  misrepresentaUon  as  to  the 
guBctity  of  timber  involved  in  a  contract  was 
written  into  the  contract  does  not  add  to  Its  effi- 
cacy or  make  it  fraudulent. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
L^eging,  Cent  Dig.  I  8:  Dec.  Dig.  •»8(4); 
Contracts,  Cent  Dig.  |  8S0.} 

8.  GONTBAOIB  «=3»99(8)— RMOISBIOIf— FaAUD— 
BVIDBHCK. 

Where  it  is  sought  to  set  aside  a  contract 
for  fraud,  the  evidence  should  be  dear  and  sat- 
isfactory; it  being  a  maxim  of  law  that  fraud 
is  never  presumed. 

[Ed.  Note.— For  other  cases,  see  Oontraets, 
Cent  Dig.  K  449-458,  1199;  Dee.  Dig.  «» 
99(3).] 

4.  Loos  AND  Loaaino  ^3»3(4)  —  Sales  of 
TiussB— VALXDrcT  or  Oortbaoi^Fbaud. 
In  order  to  have  a  rescission  ot  a  sale  of 
timber  for  fraud,  plaintiff  must  show  that  de- 
fendants made  a  material  representadon;  that 
it  was  false^  that  when  they  made  it  they 
either  knew  it  was  false  or  made  it  recklessly 
without  knowledge  of  its  truth^  as  a  positive  as- 
sertion; that  it  was  made  with  intent  that  it 
•hoold  be  acted  upon  hr  the  oiq^osite  party: 
that  such  party  did  act  in  reliance  upon  It  and 
■nlfered  injury. 

[Ed.  Note.~For  other  cassa,  see  Logs  and 
Lagging,  Cent  Dig.  1  8;  Dea  Dig.  «bi>S(4.] 

B.  Loos  AND  LoaoiNO  es>8(15)— Saixb  of 
Timber  —  BBSoxsaxon  or  Oonteaot  —  Htx- 

DKHCX. 

In  a  suit  to  rescind  a  sale  of  timber,  evi- 
dence held  to  show  that  representations  made 
by  defendants  as  to  the  qtiantlty  of  timber  were 
in  fact  false. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Lc^ng,  Cent  Dig.  |  12;  Dec.  Dig.  «=>3(16).J 

flL  Logs  and  Loooxno  4s»3(15)— Salu  of 

TlMBSB  —  IbSSCIBBIOH  OT  OONtKACT  —  ElVX- 
IWIICE. 

In  a  suit  to  set  aside  a  sale  of  timber  for 
frand,  evidence  held  insuffident  to  show  that 
defendants  promised  the  other  oontractinK  party 
a  Quarter  interest  in  a  corporation  to  be  formed. 

[B!d.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  12;  Dea  Dig.  «E»it(lS).l 

7.  Appeal  and  Ebbob  #=»193(S)— Review- 
Scope  AND  Extent  —  Misjoindes  or 
Catjsks. 

Where  no  demurrer  for  misjoinder  of  causes 
was  interposed,  snd  a  motitm  to  compel  plaintiff 
to  elect  between  canses  was  withdrawn  or  over- 
Tuled  by  consent  the  Supreme  Court  will,  not- 


withstanding the  contention  that  a  cause  of  ac- 
tion for  rescission  and  one  to  set  aside  a  declara- 
tion of  forfeiture  cannot  be  Joined,  consider 
both  causes  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1227;  Dec.  Dig.  «=>193(2).] 

8.  CoNntAcrre  ^saOLB  —  CoNsiBUonoTr  — 

FOBFEITUBZ. 

Courts  are  reluctant  to  enforce  a  forfeiture, 

and  no  language  will  be  constroed  to  work  one 
where  a  contrary  intent  can  be  derived  from  a 
conuderation  of  the  whole  instrument  or  from 
the  drcnmatanoM  attending  its  execution. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1608-1627 ;  Dec;  Dig.  «»31&] 

9;  C0MTAAOT8  4=»318— "FoBrnrau"— "Puf- 

ALTT"— DlSTIHCTIOH. 

In  contracts  and  In  civil  matters  generally 
the  term  "penalty"  imports  a  clause  by  wbidi 
the  obligor  agrees  to  pay  a  icertain  sum  of  mon- 
ey if  he  shall  fail  to  fulfill  the  contract:  while 
"forfeiture"  is  a  broader  term,  includuig  not 
only  the  payment  of  money,  but  the  loss  of 
property  or  of  some  right  by  reason  of  failure 
or  neglect  of  a  party  to  perform  a  contract 

[Ed.  Note.— For  other  cases,  see  Contrscts, 
Cent  Dig.  S}  1608-1627;  Dec.  Dig.  iS5>318. 

For  other  definitloiu,  see  Words  and  Phrases, 
First  and  Second  Series,  Forfeiture;  Penalty.] 

10.  Logs  and  Loooina  <^:s»3(14)— Gontbaots 
— FoBFBrrnBB— ENroBCBifKHi;. 

Where  a  contract  relating  to  timber  pro- 
vides that  in  case  of  default  by  one  of  the  par- 
ties his  property  and  interest  in  the  contract 
shall  forthwith  become  the  property  of  defend- 
ants who  hold  the  legal  title  to  ^e  land,  if  the 
language  of  the  agreement  shftwa  an  intait  of 
the  parties  to  prescribe  a  forfeiture,*  and  there 
has  been  a  default  unless  it  is  occasioned  hy  the 
inequitable  conduct  of  the  defendants,  the  for- 
feiture must  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  11;  Dec.  Dig.  «s93a4); 
Contracts.  Cent  Dig.  |  890.] 

11.  C0NTBAOT8  4b»272  —  Pbbtobicahgk  — 

FOBFEITCBK  FOB  BjUAOB. 

Declaring  a  forfeiture  for  breach  of  condi- 
tions of  a  contract  i«  not  a  rescission  of  the 
contract,  but  the  assertion  of  a  right  growing 
out  of  it 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  1192.  1198;  De&  Dig.  «s>272.] 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah  County;  J.  P.  Kavanaugh,  J^dge. 

BUI  la  equity  by  Parker  Stennicli,  trustee 
In  bankruptcy  for  the  B.  H.  Dodge  Lumber 
Company  and  others,  against  the  J.  E.  Lum- 
ber Company  and  others.  From  a  decree  for 
defendants,  plaintiff  appeals.  Affirmed. 

This  is  a  suit  to  rescind  a  contract  for  the 
sale  of  timber,  situated  in  the  state  of  Wash- 
ington, on  the  ground  of  fraudulent  repre- 
sentations  as  to  the  quantity  of  sudi  timber 
and  other  alleged  false  representations  mate- 
rially affecting  the  contract  The  pleadings 
Independent  of  the  exhibits  would  occupy  180 
pages  of  the  Oregon  Reporta,  and  the  testi- 
mony taken  on  the  trial  contains  over  3,000 
pages  of  typewritten  legal  cap.  The  follow- 
ing excerpt  fr<Hn  the  opinion  ot  the  learned 
circuit  Judge  who  tried  the  case  below  indi- 
cates In  a  amdenaed  term  the  rarloiis  trans- 
actlMis  between  the  mrtles  up  to  the  time 
this  suit  was  begun ; 
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"For  some  time  before  January  27,  1013,  E. 
H.  Dodge,  Percy  Allen.  Fred  A.  Kribs,  W.  N. 
Jones,  and  F.  A.  Bi:ewec  conferred  and  segotiat- 
«d  conoerning  the  bonding  of  timber  interests 
in  Skamania  countr.  Wash.,  and  the  logging  and 
manufacture  of  timber.  Fred  A.  Kribs  was  in- 
terested with  the  PillBburys  of  Minnesota,  in 
a  large  tract  of  timber  in  that  section.  The 
Pillstwrys  owned  a  three^uarters  interest  and 
Ktibs  a  quarter  interest  therein.  W.  N.  Jones 
had  a  small  tract  of  timber  in  that  locality,  and 
■E.  H.  Dodge  was  the  owner  of  a  considerable 
tract  of  timber  adjacent  to  the  E^Usbury  and 
Kribs  tract.  F.  A.  Brewer  was  a  broker  of 
Chicago,  and  was  engaged  In  promoting  the 
bonding  of  timber  lands.  As  a  result  of  those 
negotiationa  it  was  agreed  that  the  timber  lands 
owned  by  F.  A.,  Kribs  and  PiUsburya,  E.  H. 
Dodge,  and  W.  N.  Jones  should  be  transferred 
to  a  holding  company  and  bonded  in  the  sum  of 
^$900,000,  and  under  .an  agreement  for  the  log- 
nng  and  manufacture  of  the  timber  Kribs  and 
Jones  organized  and  incorporated  a  holding 
company  known  as  the  J.  K.  Lumber  Company, 
and  on  January  27,  1913,  the  said  J.  K.  Lum- 
ber Company,  the  Hamilton  Greek  Timber  Com- 
pany, the  Bainier  Lumber  &  Shingle  Company, 
and  E.  H.  Dodge  entered  into  a  contract  In  writ- 
ing to  effectuate  this  enterprise.  By  this  con- 
tract it  was  agreed,  among  other  things,  that  the 
J.  K.  Lumber  Cwpany  had  or  would  acquire 
title  to  about  8.000  acres  of  timber  land  in 
townships  2  and  3  north,  range  7  east,  in  Ska- 
mania county,  Wash.,  on  which  there  was  441,- 
609.000  feet  of  timber,  and  that  it  would  use  its 
best  endeavors  forthwith  to  acquire  title  to  ap- 

Eroxlmatety  75,000,000  feet  of  additional  timber 
1  township  3  north,  7  east,  in  said  county,  that 
might  be  agreed  upon  by  the  narties  to  the  con- 
tract. It  was  further  agreed  that  it  would  mort- 
gage the  property  covered  by  the  contract  as 
secnri^  me  an  usue  of  bonds  in  the  sum  of 
¥900,000.  Said  holding  company  agreed  that  it 
would  use  and  apply  out  of  the  proceeds  of  said 
bonds  audi  sums  as  might  be  necessary,  not  ex- 
ceeding ^1S,000.  to  construct  two  railroads,  <me 
up  HanUlton  creA  to  abont  the  center  of  sec- 
tion 90,  the  otiier  np  Rock  creek  about  2  mOea 
from  a  connection  with  dte  S.  P.  &  S.  railroad; 
to  oooatruct  and  equip  a  sawmill  on  section  3S, 
with  an  annual  capacity  of  20,000,000  feet  d 
lamber;  to  purdiase  railroad  equipment  for 
both  roads ;  and  to  construct  and  equip  logging 
camps  sufficient  to  handle  300,000  feet  of  logs 
per  day.  The  construction  and  equipmcxit  on 
Hamilton  creek  were  to  be  completed  within 
six  months  after  the  fund  of  $215,000  was  avail- 
able, and  the  construction  and  equipmcmt  on 
Bock  creek  were  to  be  completed  within  one 
year  after  the  completioD  of  the  construction 
on  Hamilton  cteek.  Said  holding  company 
agreed  to  pay  over  moneys  from  time  to  time  as 
they  should  be  needed  for  construction  and 
equipment,  out  of  the  proceeds  of  the  aale  of 
the  said  bonds,  upon  receipt  of  bills  therefor 
and  certified  accounts  of  expenditures  verified 
and  certified  to  be  correct  by  the  prnldent  or 
treasurer  of  the  Rainier  Lumber  &  Shingle 
Company.  Dodge  and  his  corporations  agreed 
to  repay  to  the  holding  company  the  difference 
between  |156,000,  the  price  paid  for  the  Dodge 
timber,  and  the  amount  actually  expended  as 
above  provided,  in  ten  equal  annual  payments, 
with  interest  at  9  per  cent,  per  annum.  The 
holding  company  agreed  to  sell,  and  Dodge  and 
bis  corporations  to  buy,  658,895,000  Ceet  of 
timber  located  on  the  land  then  owned  or  to  be 
acquired  by  the  holding  company,  at  the  total 
agreed  price  of  |13S3.679.50.  with  interest  from 
Anuary  1,  1913,  at  the  price  of  f2.10  per  thou- 
aand  for  the  year  1013,  and  increasing  6  per 
cent  each  year  thereafter.  The  payments 
were  to  be  made  to  the  trustees  under  the  trust 
deed  until  the  bonds  were  paid,  and  thereafter  to 
the  htdding  company.  Dodge  and  bis  corpora- 
tions agreed  to  cut  not  less  than  50,000.000  feet 
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during  each  calendar  year,  or,  failing  in  this, 

to  pay  to  the  amount  of  60,000,000  feet. 

'T>odge  and  his  corporations  agreed  that  any* 
money  derived  bom  the  logging  and  manotec- 
turing  itf  timber  after  the  stumpage  price  had 
been  paid  should  be  used:  (1)  To  provide  a 
working  capital;  (2)  for  the  extension  of  log- 
ging roads  and  purchase  of  equipment,  together 
with  other  equipment  to  replace  such  as  would 
be  worn  out  or  destroyed;  (3)  to  make  annual 
payments  on  the  difference  in  the  cost  of  con- 
struction aforesaid,  and  the  price  paid  by  the 
holding  company  for  the  93,400,000  feet  of  tim- 
ber purchased  from  Dodge;  and  <4  t^t  tlie 
money  should  be  paid  in  advance  to  the  hold- 
ing company  to  be  applied  by  said  company  in 
the  redemption  and  retirement  of  the  bonds. 
And  it  was  agreed  that  all  profits  derived  from 
the  operation  of  said  timber  shoold  be  devoted 
to  said  purpose,  and  that  no  money  derived  from 
the  logging  and  manufacturing  of  said  timber 
should  be  used  for  any  other  purpose.  A  check- 
ing and  settlement  was  to  be  made  on  the  15th 
day  of  December  of  each  year.  Dodge  and  his 
corporations  agreed  that,  so  far  as  practicable, 
they  would  first  cut  the  burned  timber  on  Bock 
creek  in  preference  to  the  green  timber,  and 
they  agreed  that,  in  the  event  of  their  failure 
to  fully  comply  with  all  the  terms,  conditions, 
and  provisions  of  said  agreement,  the  mill 
property  of  the  Bainier  Lumber  &  Shingle  Com- 
pany, at  Bainier,  Or.,  the  mill  situated  on  said 
section  35,  and  all  of  (he  railroad  equipment, 
sawmill,  and  log]gin^  equipment  purchased  for 
the  logging  of  said  timber,  either  with  funds  of 
the  houling  company,  or  with  funds  of  Dodge 
and  his  corporations,  ihonld  forthvnth  become 
the  proper^  of  the  holding  company,  and  might 
be  used  by  it  for  the  logging  and  manufacture  of 
the  said  timber  or  any  ouer  timber,  and  they 
agreed  forthwith  in  case  of  such  default  to 
tranaftt  and  convey  all  of  snch  mill  property 
by  good  and  sufficient  deeds  of  conveyance,  and 
thereby  authorized  the  holding  company,  in 
case  01  such  default,  to  take  possession  of  said 
mill  property  and*  equipment  and  use  and  em- 
ploy the  same.  Both  parties  to  said  agreement 
agreed  to  guarantee  each  of  the  bonda  to  be 
issued,  and  to  indorse  such  guaranty  on  each 
bond. 

"On  the  same  day,  January  27,  1913,  a  sup- 
plemental agreement  was  executed  for  the  pnr- 
poee  of  more  dearly  defining  the  rights  ana  ob- 
ligationB  of  the  parties  to  the  original  agree- 
ment; but  it  will  be  unnecessary  to  consider 
the  provisions  of  this  later  agreement  at  this 
point.  And  on  the  26th  day  of  March,  1913, 
the  parties  entered  Into  another  agreement  modi- 
fying Becti<m  12  of  the  original  agreement  In 
certain  particulars  not  essential  to  the  present 
considerati(Hi.  On  October  8,  1918.  an  agree- 
ment was  closed  between  the  parties  whereby 
Dodge  and  his  corporations,  in  consideration  of 
obtaining  the  signature  of  Fred  A.  Kribs  and 
W.  N.  Jones  to  their  note  for  900,000,  aasigued 
to  the  said  Kribs  and  Jones  as  collateraf  se- 
curity 710  shares  of  the  cental  stock  of  the 
E.  H.  Dodge  Lumber  Company,  and  agreed  up- 
on reasonable  demand  to  confer  upon  said 
Kribs  and  Jones  the  voting  power  of  said  Btock, 
and  also  the  voting  [wwer  of  the  stock  consti- 
tuting a  controlling  interest  in  the  Hamilton 
Creek  Timber  Company,  the  Bainier  Lumber  ft 
Shingle  Company,  and  the  Patterson  Lumber 
Company.  And  they  also  conveyed  to  said 
Kribs  Jones  as  cdlateral  security  their 
interest  in  said  original  and  collateral  con  tracts 
dated  January  27,  1923.  This  agreement  con- 
tained other  conditions  and  provisions  to  se- 
cure said  Kribs  and  Jones  for  extending  thmr 
credit  to  the  second  parties. 

"On  February  28,  1914,  the  holding  com- 
pany served  upon  Dodge  and  his  corporations 
a  written  notice  of  forfeiture,  asserting  that 
they  had  made  default  in  certain  essential  fea- 
tures of  their  contract  particolar^y  enumerated 


Digitized  by 


OrJ  STBNiaOK  J. 


and  desixnated  In  the  notice,  and  notified  tfa^  i 
that  said  holding  company  elected  to  treat  aaid  { 
contract  as  violated  in  certain  fundamental 
features,  and  further  notified  them  that,  unless 
th^  made  paj^ent  of  $6,000  and  interest  with' 
in  90  days  from  the  date  of  the  notice,  and  with- 
in said  period  proceed  to  carry  oat  tiie  other  pro* 
visions  of  the  contract  concerning  which  they 
were  in  default,  by  entering  upon  and  pushing 
to  completion  the  Hamilton  creek  railroad,  and 
by  completing  the  Rock  creek  railroad  by  Jann- 
ai7  1.  1915,  and  by  altering  upon  said  logginjK 
operations  as  required  by  said  contract,  it 
would  treat  tiieir  rights  under  the  contract  as 
forfeited.  And  on  the  1^  day  of  May,  1914, 
th«  holding  company  executed  a  formal  written 
declaration  of  forfeiture  which  ccoitained  an 
option  available  until  January  1,  1916.  to  set 
uide  said  forfeiture  and  refnetate  sud  con- 
tract upon  famishing  said  company  with  sa^ 
isfactory  evidence  of  financial  responsibility 
to  carry  out  said  contract  in  strict  accordance 
with  its  terms.  Pursuant  to  this  declaration  of 
forfdituTe  the  holding  company  took  over  the 
interest  of  the  second  parties  and  la  now  cverat- 
tfae  logging  buaineas  on  its  own  account, 
en  the  forfeiture  was  declared  the  railroad 
up  Hamilton  creek  was  completed  for  a  distance 
of  more  than  six  miles.  The  construction  of  the 
Bock  creek  railroad  and  the  sawmill  on  section 
35  was  not  begun.  The  sum  of  $216,000  pro- 
vided by  the  contract  for  these  purposes  had 
been  paid  over  to  Dodge  and  his  corporations, 
bat  logging  operationa  had  not  began." 

The  material  allegations  apon  which  plaln- 
tlff  bases  bis  claim  for  relief  herein  may  be 
brl^y  summarized  as  follows:  There  Is 
first  a  Showing  that  plaintiff,  Stennlck,  Is 
the  trustee  to  bankruptcy  of  the  B.  H.  Dodge 
Lumber  Company,  the  Hamilton  Creek  Tim- 
ber Company,  the  Hamilton  Creek  Railroad 
Company,  and  of  EL  H.  Dodge ;  that  the  three 
corporatlona  mentioned  were  organized  under 
the  laws  of  the  state  of  Washington;  that 
the  J.  K.  Lumber  Company  is  an  Oregon  cor- 
poration ;  that  Krlbs  and  Jones  are  large 
stockholders  thereto,  Krlbs  being  president 
and  Jones  treasurer,  and  that  these  two 
organized  and  own  and  control  the  cor- 
poration;  that  to  1912  Dodge  owned  a 
tract  of  timber  land  to  Skamania  coun- 
ty. Wash.,  upon  which  was  98,400,000  feet 
of  standing  timber  for  which  Dodge  had  paid 
$155,000,  and  which  was  worth  $260,000; 
that  in  1912  Krlbs  and  Jone^  owned  or  were 
to  process  of  acquiring  a  tract  of  between 
8,000  and  9,000  acres  of  land  adjacent  to  the 
land  of  Dodge.  Then  follows  an  allegation 
that  In  1012  J<mes  and  Krlbs  conspired  in  a 
frandnlent  plan  to  take  Dodge's  land  aw^ 
Horn  blm  by  a  fnradulent  omtract;  the  al- 
leged flrandulent  conqilracy  being  that  th^ 
would  by  means  of  such  contract  toduce 
Dodge  to  build  a  loggli%  road  to  cost  sereral 
hundred  thousand  dollars  Into  the  timber  land 
owned  by  than,  said  contract  to  contain  a  for- 
feiture clause  roiderlag  It  possible  for  Kribs 
and  Jones  to  forfeit  and  take  over  said  rail- 
road at  any  time  there  should  be  a  default 
to  the  essential  conditions  of  said  contract, 
whi(di  cMidltlons  cotdd  never  be  performed 
because  of  a  shortage  of  the  timber  on  the 
JoMs  and  Krlbs  land  below  the  amount  rop- 
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I  resented  by  them  as  an  dndncement  to  Dodge 
i  to  eaUr  toto  the  contract  After  fully  set- 
ttog  forth  the  nature  and  extent  of  the  con- 
spiracy, the  complaint  charges  the  following 
alleged  false  representations:  That  Jones 
and  Kribs  would  give  Dodge  and  his  corpora- 
tion a  quarter  toterest  to  a  holdtog  corpota- 
tloa  which  they  proposed  to  organize;  that 
they  falsely  represented  and  warranted  that 
all  the  timber  land  would  be  tocluded  to  the 
holdtogs  of  the  new  corporation,  tocludlng 
Dodge's  holdings  and  76,000,000  feet  which 
Kribs  and  Jones  agreed  to  use  their  b%8t 
efforts  to  acquire,  and  that  Kribs  and  Jones' 
holdings  contained  a  total  stmnpage  of  658,- 
895,000  feet,  which  amount  th^  agreed  to 
sell  to  Dodge  and  his  corporation  for  the  sum 
of  $1,3SS,679.60,  knowtog  at  the  time  that 
there  was  a  shortage  to  said  timber  of  from 
20  to  60  per  cent.  t>elow  the  quantity  repre- 
sented and  warranted ;  that  to  order  to  facil- 
itate the  fraud  and  to  successfully  sell  bonds 
to  be  Issued  to  the  sum  of  $900,000  Kribs  and 
Jones  made  use  of  false  cmises  estimated 
prior  to  the  time  of  the  contract  which  gross- 
ly exaggerated  the  quantity  of  timber  upon 
said  lands,  and  which  represented  the  total 
amount  of  stumpage  to  be  658,895,000  feet, 
whereas  they  well  knew  that  the  amount  of 
timber  actually  on  said  land  was  from  20 
to  60  per  cent,  less  than  the  amount  repre- 
sented ;  that  after  these  representations  bad 
been  made,  and  Dodge  had  thereby  been 
fraudulently  inveigled  toto  the  scheme,  a  con- 
tract was  entered  toto  between  a  corpora- 
tion vhlch  had  been  formed  by  Krlbs  and 
Jones  and  called  the  J.  K.  Lumber  Company 
and  Dodge  and  his  coiporations,  which  con- 
tract is  annexed  to  the  complaint,  a  brief 
synopsis  thereof  being  contained  to  the  ex- 
cerpt from  the  opinion  of  the  circuit  Judge 
atMve  quoted;  that  the  contract  provided, 
among  other  thtogs,  that  the  sum  of  $215,- 
000  arising  from  the  sale  of  bonds  should  be 
turned  over  to  the  Dodge  interests  on  or  be- 
fore May  1,  1913,  to  be  used  to  boUdtog  and 
equlpptog  the  road,  but  that  no  money  was 
actually  turned  over  until  June  24, 191S,  and 
that  the  Dodge  toterests,  having  In  reliance 
upon  the  contract  begun  work  on  April  1, 
191S,  found  It  necessary  to  advance  $40,000 
to  ord^  to  carry  on  the  oonstructlon  of  the 
road ;  that,  owing  to  the  delay  of  defenttants 
to  furnishing  the  monej-  to  accordance  with 
the  contract,  the  work  was  greatly  hindered 
and  carried  over  toto  a  more  todement  sea- 
B(m  of  tbQ  year;  that,  when  th«  defendants 
began  to  furnish  money,  it  was  not  furnished 
promptly,  thereby  greatly  retarding  and  de- 
laying the  Dodge  interests  to  the  work  of 
construction,  whereas,  if  the  $216^000  had 
been  fnmlslied  on  May  1,  1913,  the  road 
could  have  been  commenced  and  completed 
beCtae  the  wtoter  season  had  commenced  at 
much  less  cost;  and  that  thereby  the  cost 
of  building  said  road  was  increased  to  f370i- 
464.31.  There  ore  other  aUesations  of  fraud 
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and  fBflare  of  defeivdants  to  perform  their 
agreemoitB,  but  it  Is  Impnuitlcable  to  state 
them  In  tall  in  this  opinUm. 

There  Is  another  cause  of  suit  stated 
whldi,  In  effect,  reiterates  the  diarge  of  con- 
spiracy, false  r^resentatioDS,  breach  of  var> 
ranty,  and  proceeds  upon  the  theory  that  de- 
fendants have  themselves  breached  the  con- 
tract and  destroyed  it  hy  &llure  to  perform 
their  part  The  further  and  separute  cause 
of  snlt  repeats  all  the  chafes  of  oouq;)lracy 
and  false  representatitxts  contalirad  in  the 
first  cause  of  snlt  recites  the  banfcnQ)tcy  of 
Dodge  and  his  corporations,  states  tiiat  the 
only  asset  of  value  In  the  bands  of  plaintiff 
Is  the  ftalnler  lumber  mill,  worth  from  HO.- 
000  to  100,000,  alleees  liabilities  on  the  part 
of  Dodge  and  his  corporations  amounting  to 
about  fSOO,000.  and  declares  that  they  were 
solvent  wbai  the  contract  with  defendants 
was  entered  into;  that  the  corporate  prop- 
erty was  then  worth  $250,000,  and  that  the 
value  of  their  assets  was  corre^ondlngly  di- 
minished by  entering  into  the  contract  in 
question;  that  in  attempting  to  build  the 
railroad  and  in  purchasing  logs  fbr  their 
mill  during  the  suminer  of  1913,  and  while 
in  good  faith  attempting  to  carry  out  the  con- 
tract with  defendants  B.  H.  Dodge  and  his 
corporations  became  so  Involved  that  ttiey 
were  petitioned  into  bankruptcy;  Qiat  the 
contract  with  defendants  contained  a  fbr- 
felture  dause  providing  that  vtpoD  a  failure 
of  the  Dodg^  interests  and  the  Hamilton 
Greek  Timber  Company  to  conform  to  the 
contract  made  with  the  defendants  the  de- 
fendants could  forfeit  the  right  of  the  Dodge 
Interests  in  the  Rainier  Lumber  &  Shingle 
Company  and  in  the  railroad  equipment, 
sawmlll.'and  logging  equipment  in  Skamania 
county;  that,  early  in  1914  the  Dodge  Inter- 
ests had  constructed  about  seven  miles  of 
railroad  into  the  timber  lands  mentioned  In 
said  contract;  that  the  value  of  said  rail- 
road equipment  amounted  to  $374,461.31; 
and  that  the  defendants,  dlsr^ardlng  their 
own  fraud  In  Inveigling  the  Dodge  interests 
into  the  contract.  Ignoring  the  fact  that  they 
had  so  misstated  the  quantity  of  timber 
growing  upon  the  land  described  In  the  con- 
tract to  such  an  atent  as  to  make  It  im- 
possible for  the  Dodge  interests  to  comply 
tiierewlth,  and  bad  delayed  tiie  construction 
of  the  road,  and  realizing  that  the  Dodge 
Interests  must  inevitably  go  into  bankruptcy, 
and  In  order  to  give  their  fraud  a  color  of 
legal  rl^t,  and  thereto  convert  said  property 
to  their  own  use,  In  fraud  of  other  creditors, 
sent  a  notice,  dated  February  27.  1914,  to 
the  effect  that,  unless  the  Dodge  Interests 
carried  out  tiielr  contract  with  defendants. 
d^Ddants  would  declare  a  forfeiture  within 
80  days.  Hie  complaint  then  recites  that 
after  sending  said  notice  a  meeting  of  the 
credltws  of  the  bankmpts  was  called,  and  It 
was  agreed  betwem  them  and  dcf^danta 
that  defendants  would  allow  the  original  con- 
tract to  be  carried  out  by  a  committee  com- 


posed of  rqnresentatiTeA  of  tt»  creditors,  of 
the  defendants,  and  of  tiie  Dodge  intermits, 
and  that  a  manager  should  be  selected  for 
that  purpose  after  the  Dodge  interests  should 
have  secured  the  assoit  of  06  per  emt.  of 
the  creditors  thereto;  that  thereupon  Dodge 
in  person  carried  out  the  agreement  by  se- 
cuiii^  thm  assoit  of  approximately  96  per 
ceiU;.  of  the  creditors,  and  the  Dodge  int^ 
ests  niade  the  necessary  flnandal  arrange- 
ments to  carry  out  said  agreement,  the  said 
interests  and  the  said  creditors  being  wholly 
ignorant  of  the  frauds  and  false  representa- 
tions practiced  upon  Dodge  and  his  corpora- 
tions by  the  defendants ;  that  thereupon  the 
Dodge  interests  contracted  with  Oox  and 
Armstrong  to  b^ln  logging  operatifflis,  when 
the  def«idants,  disregarding  Uieir  agreement, 
declared  a  forfeiture  and  took  possession  of 
the  property.  It  is  fuitber  alleged  that  the 
forfeiture  was  Illegal  and  void  both  on  ae- 
cmmt  of  tiie  fraudulent  rqiresentations  in- 
du<^  the  contract  and  because  ct  the  vio- 
lation by  defendants  of  the  subsequent  agfte- 
ment  with  the  Dodge  interests  and  Qie  credi- 
tors ;  that  it  was  In  fraud  of  creditors,  and 
merely  i  pret«t  to  enable  defendants  to  g^ 
all  the  assets  of  Dodge  and  Us  corporations 
In  their  own  hands,  and  to.  make  It  appear 
that  they  were  justijQed  in  taking  possession. 
In  addition  to  the  praye*  In  the  first  cause 
ctf  suit  there  is  an  additional  prayer  that  a 
trust  be  impressed  upon  the  prt^rty  for  the 
beueflt  of  all  the  creditors,  and  for  g»eral 
relief. 

Thomas  Bfannlx  and  EL  B.  Ooovert,  both 
of  Portland,  for  appellant  A,  E.  Clark  and 
Guy  a  H.  CorUss,  both  of  Portland  (Clark. 
Skulason  *  CUrk,  and  W.  3.  Nash,  all  ot 
Portland,  on  the  brief),  tat  respondents.* 


HcBRIDB.  3.  (after  stating  the  facts  as 
above).  [1]  Tbi»  suit  has  the  distinction  of 
containing  the  most  extensive  record  In  the 
matter  sheadings,  testimony,  and  briefs 
of  any  case  ever  brought  to  this  court  The 
first  cause  of  suit  is  fW  the  rescission  of  the 
contract  between  Dodge  and  the  defendants 
upon  the  c^onnd  of  fatoe  representations  by 
defendants  wh&eeby  Dodge  'and  his  corpora- 
tions were  induced  to  enter  into  It  Oonced- 
Ing,  witiiout  deciding,  that  the  trustee  in 
bankruptcy  is  authorised  to  bring  a  suit  to 
set  aside  a  cwtract  oa  the  ground  of  fraud, 
we  will  consider  the  question  as  to  whether 
the  allegations  of  fraud  are  borne  ont  by 
the  testimony. 

The  principal  misrepresentation  complain- 
ed of  is  that  defendants  falsely  represented 
to  Dodge  that  there  was  668,895,000  feet  of 
timber  upon  the  land.  No  attempt  was  made 
by  plaintiff  upon  the  trial  to  establish  the 
fact  that  there  was  any  ndsr^wesoitation  as 
to  48,886,000  f6et  contained  In  section  88, 
nor  In  the  Dodge  tract  of  93,400,000  feet  or  In 
the  land  to  be  subsequently  acquired,  whidi 
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l8  said  to  contain  T^OSOyOOO  feet  Oonfeaeed- 
I7  all  ttaese  Ogarea  are  correct,  and  the  ood- 
troversy  centers  aronnd  the  KrU»  tract,  upon 
which  the  contract  states  there  la  441,609,000 
feet,  and  which  the  plaintiff  claims  actually 
contained  something  like  100,000,000  feet 
less.  To  mate  dear  the  exact  situation  at 
the  time  the  contract  was  altered  Into  It 
la  necessary  to  recapitulate  ttae  dreiunstaiic- 
es  and  negotiations  of  tbe  parties  leading  up 
to  Its  execution.  The  pooling  of  tiie  Do^, 
Jones,  and  Kribs  Interests  was  first  mooted 
late  in  the  summer  tx  early  In  tlie  fall  of 
1912.  At  that  time  Dot^  was  tlie  owner  <^ 
a  tract  In  Skamania  county  ctmidstlng  of 
about  1,620  acres  of  timber  land  and  tribu- 
tary to  Hamilton  cre^  as  the  route  of  whi(A 
a  logging  railroad  could  be  built  to  conrey  it 
to  market  There  was  also  school  section  86, 
which  Dodge  had  caused  to  be  cruised,  and 
which  he  contemplated  purchasing,  b^ng 
estimated  by  his  cruisers  to  contain  48386,000 
feet  Jones  and  Krlbs  had  adjoining  these 
tracts  and  tributary  to  Rock  creek  as  a  means 
of  access  by  a  logging  road  8,200  acres  upon 
which  their  original  cruises  showed  441,- 
609,000  feet  Of  the  amount  in  the  Kriba 
tract  Jones  had  only  a  one-third  Interest  in 
260  acres ;  tbe  rest  of  the  land  being  owned 
by  Kribs  and  hla  associates,  but  managed  by 
KrfDs  Indirldnally.  Dodge  also  owned  two 
sawmills  at  Rainier,  Or.,  which,  while  going 
concerns,  do  not  appear  to  bave  been  dcrtng 
a  profitable  business. 

The  matter  was  discussed  between  the 
parties  for  some  time,  and  a  tentative  oral 
understanding  arrived  at  and  pending  the 
actual  execution  of  the  contract  Dodge  sent 
cruisers  to  examine  and  report  oiran  the 
Krlbs  tract,  who  actually  cruised  more  than 
three-fourths  of  it  before  they  were  driven 
out  by  the  winter  snow.  Dodge  had  their  re- 
ports before  be  entered  Into  the  contract,  and 
It  is  apparent  that  so  far  as  the  cruise  bad 
gone  it  was  satisfactory  and  coincided  so 
nearly  with  the  estimates  of  Kribs'  cruisers 
that  he  was  content  to  accept  it  Oox,  one  of 
his  cruisers  who  had  cruised  2,807  acres, 
was  put  upon  the  stand,  and  his  testimony 
indicates  a  substantial  coincidence  ttetween 
his  cruises  and  the  summary  of  all  the  cruis- 
es furnished  Dodge  by  Krlbs  and  Jones. 
Porden,  ttae  otlier  cruiser,  claimed  that  he 
had  destroyed  the  notes  to  hia  cruise  after 
furnishing  a  copy  to  Dodge,  but  that  copy 
la  not  produced  by  plaintiff,  and  the  presomi>- 
tlon  follows  that  It  would,  if  produced,  have 
been  nnftiTorable  to  plaintiff's  contention. 
In  the  cruise  made  by  Cox  he  testified  that 
he  kept  the  dead  timber  separate  trom  the 
other  because  be  considered  estimates  upon 
that  class  of  timber  were  extremely  uncer- 
tain, and  that  tto  only  reliable  test  was  cut- 
ting U  out  but  Uiftt  he  did  not  taudude  any 
dead  timber  in  his  estimates  which  he  did  not 
consider  merchantable.  There  waa  a  con- 
siderable qnanti^  of  dead  timber  shown  by 


the  Cox  Cruise.  Porden  also  testifles  that 
the  dead  timber  cndaed  -qj  iilm  waa  sqwir 
rately  itendxed,  so  that  It  may  safely  be  as- 
sumed that  as  to  the  6.000  and  .odd.- acres 
cruised  by  Cos  and  Porden  Dodge  was  fairly 
well  informed  aa  to  Its  Qoality  and  qu&otU^, 
and  that  there  waa.  In  fact,  no  matarlal 
variance  in  the  quantity  of  timber  shown  In 
the  cruise  book  famished  him  by  Eriba  and 
Jones  from  that  found  by  Cox  and  Porden. 
So  that  as  to  the  6,247.9  acres  cruised  by 
Cox  and  fordea  Dqdge  must  be  presumed  to 
have  acted  npmi  the  indei)endent  examina- 
tion made  for  him  by  these  two  orulsers  and 
not  from  representations  made  by  defendants. 
This  leaves  1,058  acres  oncruised  by  Dodge 
b^ore  he  entered  into  the  ctmtract  It  is 
true  that  Cox  advised  him  that  the  cruise  of 
the  dead  timber  might  vary  from  his  estimate 
and  run  either  a  little  above  or  a  little  below 
it  with  a  probability  that  It  would  run  be- 
low, but  one  fact  stands  out  in  bold  relief, 
and  that  is  that  he  was  Informed  that  there 
was  a  quantity  of  dead  timber  upon  the  tract 
and  that  its  value  was  ,to  some  extent  un- 
certain. In  fact,  any  cruise  except  a  tree 
cruise  Is  of  necessity  a  mere  estimate  as 
Dodge  must  have  known.  The  custom  In 
these  cruises,  and  generally,  is  to  go  twice 
through  each  40  acres  of  a  quarter  section, 
carefully  noting  the  size,  h^ght.and  sound- 
ness and  apparent  merchantability  of  the 
timber  perceivable  altmg  the  line  followed, 
and  to  assume  from  the  data  thus  gathered 
the  average  quantity  of  timber  upon  the 
tract  This  average  is  an  estimate.  The 
lumber  contents  of  the  trees  examined  and 
their  soundness  and  quality  are  mere  esti- 
mates which  may  exceed  or  fall  short  upon 
an  actual  test  in  cutting  or  by  an  examina- 
tion of  each  tree  upon  tbe  tract,  which  lat- 
ter would  have  been  Impracticable  under  the 
circumstances.  There  was  a  cruise  book 
of  the  whole  tract  containing  a  summary  of 
several  cruises  theretofore  made  by  Kribs' 
cruisers  which  was  given  to  Dodge  before 
the  contract  was  executed.  From  these  cruis- 
es was  derived  the  estimate  of  441,000,000 
feet  whldi  was  placed  In  the  contract^  Both 
tbe  defmdanta  and  Dodge  knew  that  these 
cruises  were  merely  estimates,  and  the  testi- 
mony does  not  In  our  opinion,  disclose  that 
there  was  any  Intention  on  the  part  of  tbe 
defendants  to  place  an  extravagant  estimate 
upon  the  amount  of  timber  included  In  tbe 
contract  The  plan  was  to  transfer  all  the 
timber  to  the  J.  K.  Lumber  Company  as  a 
holding  corporation,  wbldi  should  bond  it 
for  t900.000,  wblcb  bonds  Jones,  Krlbs,  and 
Dodge  were  to  underwrite.  It  was  to  tbe 
Interest  of  all  parties  that  ewy  foot  of  mer^ 
diantable  timber  on  all  of  tracts  of  Krlbs 
and  Jonea  and  Dodge  fhoold  aniear  In  the 
contract  as  a  basis  for  tbe  proposed  bond 
issue,  and  it  was  not  to  the  iUtimal»  advan- 
tage of  any  oi  tbe  parties  Indorsing  tbe  i>ro- 
posed  bonds  that  any  extravagant  or  mlslead- 
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lug  esUmate  dwifjd*.  appear  tberelo.  The 
■afety  of  the>(hdiilB£n  lay  In  making  the  pro- 
posed project,  a.  suocess  as  a  whole,  and  we 
are  oC  thb  opinion  that,  wbaterer  the  future 
jefit^ng,  of  *the  timber  may  disclose,  Jones  and 
''Krfltt'  were  honestly  of  the  opinion  that  the 
.K:^  tract  actoally  contained  441,000,000 
feet  cf  timber,  and  that  their  cruises  Insti- 
lled them  in  this  belief.  Dodge  testlflea  that 
Jones  orally  guaranteed  in  the  presence  of 
another  person  that  there  was  441,000,000 
feet  on  the  tract  Tbla.ls  denied  by  Jones, 
and  Uie  perscm  tn  whose  presence  the  allied 
guaranty  was  made  was  not  called  as  a  wit- 
ness; but,  ecmceding  that  Dodged  statement 
Is  correct,  it  does  not  seem  probable  tliat 
Jones,  who  seems  to  be  pecuniarily  remmn- 
sible,  would  have  made  a  guaranty  of  this 
character  in  the  presence  of  Percy  Allen,  an 
employA  of  Dodge,  unless  he  beUered  the 
Cscts  JusUfled  htm  in  making  it  The  alli- 
ed guaranty  appears  in  any  event  to  have 
been  merely  a  guaranty  that  the  cralse  of 
Jones  and  Kilbs  diowed  441,000,000  feet 
The  vtbolB  coiTersatlon  is  thus  detailed  by 
Dodge: 

"A.  After  seeing  Mr.  Gox,  I  went  over  and 
called  up  Mr,  Jones  and  told  Mr.  Jones  Mr. 
Gox  had  to  come  in  Cor  the  reason  that  the  snow 
shut  him  off  and  he  could  not  cruise  the  timber, 
and  that  he  advised  me  that  I  had  better  wait 
until  spring  to  have  the  timber  recruised.  Q. 
What  else  took  place  at  this  time?  A.  And 
Mr.  Jones  said  he  could  not  wait  until  spring 
to  have  this  timber  cruised :  that  if  we  were 
to  go  ahead  on  this  bond  issue  w«  had  to  go 
ahead  now.  I  told  Mr.  Jones  I  did  not  want  to 
go  ahead  under  this  proposition  unless  I  had 
this  timber  cruised.  He  said,  'Well,  I  think  we 
have  some  cruises  in  onr  office,  and  I  will  go  over 
those  cruises;'  and  he  came  back  and  aaid  he 
had  figured  up,  I  tbink,  of  course,  in  a  day 
or  two,  and  said  they  had  441,000,000  feet  up 
In  that  timber.  I  said,  'Well,  I  don't  want  to 
go  ahead  and  sign  this  contract  just  on  account 
of  you  saying  you  have  441,000,000  feet  of  tim- 
ber on  those  cruises  there;  I  want  some  kind 
of  a  guaranty ;'  and  Mr.  Jones  said,  'Well,  we 
will  have  to  go  ahead  with  the  contract  or  not, 
one  or  the  ouier,  aaA  I  have  gone  all  over  this 
cruise  and  checked  them  up,  and  there  is  441,- 
000,000  feet  there:'  and  I  said.  'Do  you  say 
there  is  441,000/X»  feetr  He  says,  'I  guaran- 
tee there  is  441,000,000  feet  of  merchantaUe 
timber  up  there  on  our  cruise ;'  and  coQBequent- 
ly  he  put  it  into  the  contract  and  I  signed  it" 

Dodge  knew  that  Jones  and  Kribs  had  no 
other  means  of  knowledge  than  their  cruises 
which  had  been  furnished  him,  and  If  Jones 
said,  as  claimed,  "I  guarantee  there  Is 
441,000,000  feet  of  merchantable  timber  up 
there  on  our  cruise,"  it  could  be  reasonably 
construed  as  signlQ^lng  "according  to  onr 
cruise." 

[2]  So  far  as  this  branch  of  the  case  Is 
concerned,  we  do  not  find  sufficient  evidence 
to  Justify  us  in  saying  that  the  quantity  of 
timber  was  intentionally  mlsr^resented,  nor 
does  the  fact  that  the  substance  of  the  al- 
leged representation  was  written  Into  the 
contract  add  to  its  efficacy  or  make  It 
fraudulent  If  Jones  Induced  Dodge  to  exe- 
cute the  contract  by  ftilsely  and  traudnloitly 
representing  to  him  either  orally  or  In  the 


writing  that  there  was  100,000,000  feet  more 
timber  oa  the  tract  than  actually  existed, 
then  a  resdsslcm  should  be  granted,  <a,  it 
he  recklessly  made  such  a  representation 
without  knowing  whether  it  was  true  or 
false,  or  wlOiout  reasui  tor  believing  it  to 
be  tme,  and  it  afterward  turned  oat  to  be 
false,  a  rescission  should  be  granted,  provid- 
ed the  other  elemoits  necessary  to  a  rescis- 
sion are  shown,  not  npm  the  ground  of  a 
breacti  of  a  written  warranty,  bat  because 
SUA;  alleged  wairanty  also  oon^tuted  a 
false  and  fraudulent  representatioa  inducing 
the  contract 

[8]  Where  It  is  sought  to  set  aside  a  con- 
tract on  tba  ground  of  fraud,  die  evidence 
should  be  clear  and  saUs&etory;  it  being 
a  maxim  of  law  that  fraud  la  aer&r  premm- 
ed.  Sbebley  t.  Qnatman,  66  Or.  441, 134  Fac 
68;  GfrfEey  v.  Scott,  66  Or.  465, 135  Paa  88. 

[4]  In  ordm  to  have  a  resdsslmi  in  tbla 
case  plaintiff  must  show:  (1)  That  defend- 
ants made  a  matnial  lepresoitatlon;  <2)  that 
it  was  false;  (3)  that  when  d^endants  made 
it  they  either  knew  it  was  fftlae,  w  made  It 
recklessly  without  any  knowledge  <tf  Its  tmtb 
and  as  a  poidtive  assertiim;  (4)  Qiat  it  was 
made  with  the  Intent  that  ft  should  be  acted 
iQKm  by  Dodge ;  (5)  that  he  acted  In  rellanoe 
upon  it;  (6)  that  he  thereby  suffered  injury.  It 
any  one  of  these  requisites  is  not  established 
by  a  clear  preponderance  ot  the  evidence, 
piaintifl  cannot  recover;  and,  aa  before 
shown,  the  evidaice  Is  insuffleient  In  many 
particulars.  There  are  no  such  allegations  in 
the  complaint  as  would  autboriae  the  court  to 
rescind  the  omtracton  account  of  a  mistake 
mutual  or  ottkerwise,  uotIs  there  sndia  con- 
dition shown  by  the  testimony  as  to  author- 
ize the  court  to  say  that  the  defendants  act- 
ed so  recklessly  that  the  representations  were 
so  grossly  Inaccurate  as  to  amount  to  con- 
structive fraud,  and  that  therefore  the  con- 
tract should  be  rescinded.  The  case  Is  based 
upon  allegations  of  actual  and  Intentional 
fraudulent  representations,  such  as  would 
support  an  action  of  deceit  ' 

[I]  Again,  conceding  that  defendant  Jones 
made  every  representation  and  guaradty  that 
Dodge  claims,  It  Is  not  safflclentl>'  proved 
tliat  such  representations  are  false.  Taking 
the  testimony  as  a  whole,  it  appears  quite 
as  probable  that  there  was  441,000,000  feet  of 
merchantable  timber  upon  the  Kribs  tract  In 
1912,  when  this  contract  was  signed,  as  there 
was  a  smaller  quantity.  It  does  not  follow 
that  because  fire  had  run  through  a  portion 
of  the  tract  and  scorched  and  killed  the  tim- 
ber all  such  timber  was  rendered  valueless. 
The  fire  had  occurred  In  1902,  and  Kribs 
had  purchased  after  that  date  up  to  1000 
various  tracts,  amounting  in  the  aggregate 
to  the  8,200  acres  mentioned  in  the  contract 
with  Dodge.  All  the  cruises  made  by  him  for 
the  purpose  of  purchasing,  taken  tc^ether, 
indicate  above  441,000,000  feet  of  merdiant- 
aUa  tlmbw  upon  the  land,  not  necoesarUy 
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gre&a  timber,  but  sndi  u  could  be  cnt  Into 
lumber  or  otherwise  made  available  on  the 
market  A  Blgnificant  fact  Is*  found  In  the 
report  of  Gapt  Bill,  who  cruised  a  large  por- 
l<Mi  of  this  tract  in  the  Interests  of  Mr.  El- 
liott, who  bad  an  <^tlon  on  something  over 
6.000  acres  of  this  tract;  a  portion  of  said 
report  readSns: 

*'On  this  tract  there  are  fiftjr  miDioii  feet  of 
bnmed  timber,  and  from  trees  examined  in 
different  parts  of  the  burned  area  we  found 
that  the  timber  is  stiU  sound  and  in  marketable 
conditioB,  and  the  condition  indicates  that  it 
wiH  b«  sound  and  marketable  for  from  tix  to 
eight  years  from  tiie  date  of  diis  examination.** 

This  ol^on,  gtveh  a  little  more  than  three 
years  before  the  date  of  the  contract  In  suit 
and  by  a  disinterested  expert  acting  for  a 
prospective  buyer.  Is  entitled  to  weight,  and 
tends  to  show  that  the  dead  timber,  was,  in 
fact,  of  value  when  the  contract  was  made. 
We  have  carefully  gone  over  all  the  cmiaes 
in  evidence  which  were  made  before  the  con- 
tract was  entered  Into,  and,  assuming  that 
they  arc  fair  and  honest  cruises  made  for 
the  purpose  of  ascertaining  the  actual  quan- 
tity of  merchantable  timber  on  the  land,  we 
are  of  the  opinion  that  there  was  upon  the 
land  at  the  time  the  omtract  was  entered  In- 
to substantially  the  quantity  of  merchant- 
able  timber  represented.  The  Gox  cruises 
made  for  Dodge  before  the  contract  was  en- 
tered Into,  and  which  are  entitled  to  credit, 
are  a  shade  higher  upon  an  average  than 
the  Kribe  cruhies,  and  the  crulseci'  mode  after 
this  salt  was  In  contemplation  were  so  hasty 
and  superficial  in.  character,  and  are  so  at 
variance  with  other  cruises  made  by  men 
parently  reliable,  we  are  not  Indlned  to  ac- 
cept them.  A  few  Instanceer  will  snfflce  to 
show  the  wide  difference  between  the  cruises 
made  before  and  after  this  action  commenc- 
ed: On  8.  B.  )4i  Sec.  11.  Tp.  37  E.,  Lacey  & 
Co.,  cruiser  for  Brewer  &  Co..  the  bankera 
who  were  negotiating  the  prospective  bond 
issue,  reported  5.800,000  feet;  Kribs'  cruise, 
6,200,000  feet ;  Cox,  Dodge's  cruiser.  6,820,000 
feet;  and  McDonald,  cruiser  for  plalntUf, 
1,000,000  feet  On  a  tract  in  section  12,  in 
the  same  township,  Lecey  estimated  13,654,- 
000  feet;  Kribs'  cruise,  12,250,000  feet;  Cox, 
19,699,000  feet:  and  McDonald,  only  4,400,- 
000  feet  On  a  quarter  section  in  sectlm  13, 
in  the  same  township,  Lacey  estimated  6,150,- 
000  feet;  Erlbs*  cruise,  5,850,000  feet;  Cox, 
8378.000  feet;  and  McDonald,  only  1,200,000 
feet  On  another  tract  I^cey  estimated  21,- 
858,000  feet;  Kribs'  cruise,  22,210,000  feet; 
Cox,  22,687,000  feet;  and  McDonald,  6,900,- 
000  f^et  These  differences  run  all  throng 
the  cruise  and  differ  so  widely  from  the  re- 
sults obtained  by  other  cruisers  who  had 
previously  examined  the  tract  that  we  can- 
not accept  the  McDonald  cruise  as  fair  In 
any  particular.  The  testimony  of  J.  S.  Mc- 
Glnnis,  offered  by  plaintiff  to  discredit  the 
Kribs  cruise.  Is  equally  out  of  accord  with 
all  previous  cralsee.  Thus  up<xi  Sec.  19,  Tp. 
3,  B.  7      where  Lacey  &  Ca  estimated  IS,* 
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364.000  feet  the  Kribs  cmlae  22,210.000  feet 
and  Cox  22,687,000  feet  be  estimates  only 
64-00,000  feet;  in  section  22,  where  Lecey 
&  Co.  estimate  46,697,000  feet  tbe  Kribs 
cruise  54,970,000  feet  and  Cox.  cruising  for 
Dodge,  66,661,000  feet  he  gives  only  27.700r 
000  feet;  on  section  80,  where  Lacey  &  Co. 
found  12,295,000  feet  the  Kribs  cruise  12,- 
355,000  feet  Grady,  a  cruiser  fbr  plaintiff, 
10,225,000  feet,  and  Cox,  cruiser  for  Dodge, 
18,224,000  feet  he  found  only  4.030,000  feet 
His  estimates  are  so  grossly  at  variance  with 
all  the  other  cruises  maae,  not  only  for  the 
Kribs  interests,  but  for  the  Brewer,  Dodge, 
and  plaintiff  Interests,  that  they  cannot  be 
relied  upon.  His  testimony  indicates  either 
a  very  imperfect  knowledge  of  cruising,  w 
a  very  carelesa;  slipshod  method  of  putting 
what  knowledge  be  had  Into  practice.  He 
claims  to  have  cruised  eight  40- acre  tracts 
in  one  day,  and  asserts  that  three  quarter 
sections  can  be  cniised  in  one  day.  which 
every  one  familiar  with  cruising  knows  to 
be  an  impossibility,  and  is  so  shown  by  the 
testimony.  A  number  of  gentlemen  more  or 
less  familiar  with  the  lumbering  business 
tbokacorsory  viewof  the  tract  bat  their  ex- 
amlnatlon  was  conOned  to  walking  across  a 
portion  of  it,  and  was  too  superficial  to  give 
any  weight  to  their  testimony.  The  plaintiff 
has  succeeded  in  showing  that  there  was  a 
large  quantity  of  dead  timber  on  the  land, 
that  the  various  cruises  included  a  portion 
of  this  as  merchantable,  and  that  It  is  sub- 
ject to  deterioration  and  decay,  but  has  not 
In  our  Judgment  established  the  fact  that 
any  considerable  quantity  of  the  timber 
shown  in  the  Kribs  cruises  was  unmerchant- 
able at  the  time  the  contract  was  entered  in- 
to, or  that  unmerchantable  dead  timber  was 
included  In  the  estimates  which  went  to  make 
up  the  441,000,000  feet  mentioned  in  the 
contract.  It  may  be  an  overestimate,  or  It 
may  not  Dodge  knew  that  there  was  a  con- 
siderable quantity  of  dead  timber  Included  in 
the  estimates,  and  clause  8  of  the  contract 
contained  this  provision: 

"The  second  parties  farther  agree  that  so  far 
as  practicable  uiey  will  first  cut  tiw  burned  tim* 
bcr  on  Rock  crew  in  preference  to  the  green 

timber,"  etc 

This  indicates  that  the  matter  of  dead  tim- 
ber had  been  considered  by  the  parties,  and 
that  its  quantity  was  deemed  of  sufficient  Im- 
portance to  make  it  the  subject  of  affirmative 
mention  in  the  contract,  which  would  hardly 
have  been  likely  had  It  consisted  of  mere 
inconsiderable  patches  resulting  from  camp 
fires.  We  do  not  believe  that  the  contract 
was  Induced  by  any  fraud  or  false  represen- 
tations on  the  part  of  defendants,  and  these 
charges  appear  to  be  an  afterthought  when 
for  reasons  that  have  affected  the  whole  log- 
ging interests  of  the  Northwest  the  bright 
prospects  for  the  future  of  that  Industry 
proved  to  be  illusory.  At  the  time  this  con- 
tract was  entered  into  there  was  a  steady  de- 
mand for  lumber  in  the  East  which  for  rea- 
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sons  not  euUy  understood  gnddenly  ceased. 
There  were  great  expectations  of  profit  to 
the  Indnsti?  from  tbe  <4>enliig  of  the  Pana- 
ma Canal,  by  means  of  wbk3i  It  was  supposed 
tbat  lumber  could  be  sent  to  tbe  ISast  and 
Europe  more  expedlttoosly  and  at  a  reduced 
cost  It  nnfbrtanately  bappened  tbat  Qie 
canal  was  not  opened  for  general  commerce 
as  soon  as  expected*  and  that  whoi  tt  did 
Cfpen  an  unexpected  toll  charge  whlcb  would 
amount  to  (1,500  ftor  every  1,000.000  feet  of 
lumber  passing  through  it  was  Inqtosed. 
This  alone  would,  if  Dodge  contemplated 
shipping  the  50,000,000  feet  he  was  to  cut 
annually  to  the  eastern  market,  reduce  his 
annual  imtflts  by  976,000.  Added  to  this  the 
stringency  in  the  money  market  wUch  pre- 
ralled  in  191S  and  1014  and  the  fact  that  his 
other  lumbering  (^rattons  were  also  af- 
fected, greatly  In  debt^  and  unprofitable,  we 
find  abundant  reason  for.  his  failure  to  carry 
ont  his  contract  without  Imputing  it  to  any 
sinister  ad;lon  on  the  part  ot  defendants. 
In  the  light  of  circumstances  as  they  ai^iear- 
ed  in  1£13  the  prospects  of  success  for  his 
Tentnre  seemed  fair  and  his  contract  a  good 
bttslnesa  proposition.  As  events  actually 
turned  out,  be  was  wrecked,  as  many  another 
good  husinees  man  was  from  the  same  causes. 
In  thct,  he  df>es  not  impute  his  bankruptcy 
to  the  shorty  of  timber,  which  he  claims 
was  not  then  discovered,  but  to  otha>  causee. 
In  his  testimony  before  the  referee  in  the 
bankrupt  proceedings  Dodge  admitted  that  he 
did  not  hare  enough  liquid  assets  to  offset  his 
indebtedness,  and  that  he  was  practically  In- 
mlTent,  and  stated  that  his  principal  assets 
were  the  Baioier  mill  and  the  contract  with 
the  X  K.  Lumber  Company.  Referring  to 
the  contract  In  suit,  he  testified: 

*1  always  considered  it  a  good  asset.  •  •  • 
Q.  I  mean,  if  the  timber  market  was  good,  it 
wonld  have  been  a  good  asset,  and  if  uie  tim- 
ber market  was  tbe  way  it  is  at  the  preaent 
time,  it  would  have  been  a  poor  asset?  A. 
Yes. ' 

The  summing  up  of  the  learned  drcolt 
Judge  who  tried  this  cause  below  upon  the 
question  of  false  representations  is  so  cogent 
that  we  quote  a  portion  of  it: 

*'It  is  contended  that  thin  and  other  statements 
relating  to  the  quantity  of  timber  were  ezpres- 
fiions  of  opinion  or  estimates,  and  not  statements 
of  fact,  that  the  amount  ot  merchantable  timber 
on  this  8,000-acre  tract,  situated  as  it  is,  was 
not  susceptible  of  accurate  knowledge,  and  that 
the  utmost  one  coold  do  was  to  estimate  the 
timber  by  means  of  cruises.  It  is  clear  that 
this  quantity  was  ascertained  for  the  purpose 
of  the  contract  by  computing  tiie  cruises  con- 
tained in  tbe  cruise  book,  marked  PlalntiflPs 
Exhibit  DD.  This  is  the  same  cruise  book  tbat 
was  delivered  to  Dodge  before  the  contract 
was  signed.  It  contains  cruises  by  0.  J.  Clem- 
ent, J.  C.  Murray,  Charles  Thom,  Ben  Mc- 
Mullen,  A.  J.  Bennison,  P.  0.  Garrison,  C.  W. 
Mead,  and  James  D.  Lacey  &  Co.  AU  of  these 
cruisers  verified  their  cruises  by  affidavit,  except 
■C.  W.  Mead,  whose  affidavit  could  not  then  be 
procured,  and  Lacey  &  Co.  It  comprised  cruis- 
es previousljr  Ukade  and  which  were  in  tbe  pos- 
'SesBion  of  Kribs.  Jones  says  they  were  collect- 
ed by  Frank  Qarrlson,  a  <uerk  in  Erlbs*  office. 
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at  bis  direction,  bat  without  any  suggestion  as 
to  the  selection  of  any  particolar  cniiaes.  Clem- 
ent's cruise  whs  made  about  November,  1005; 
Murray's  about  July  26,  1900;  Thorn's  about 
May  1,  1000:  McMnllen's  about  May  1,  1000; 
Beunison's  aoout  August  1,  1900;  Garrison's 
about  February,  1012;  and  Mead's  in  1907. 
These  are  tbe  cruises  from  which  Jones  com- 
puted the  441,000,000  feet  on  the  Eribs  tract. 
The  cruise  book  also  included  the  cmisea  of  J. 
F.  Cox  ot  the  Dodge  tract,  section  36,  and  ei^ht 
40's  in  section  31,  duly  verified  under  tbe  crmse 
date  of  June  2,  1912.  Now,  was  this  body  of 
timber  capable  of  accurate  ascertainment?  The 
land  was  broken  and  mountaioous,  and  tbe 
evidence  estattlishes  beyond  dispute  that  the 
only  practical  method  of  ascertaining  the  gaan- 
tity  of  timber  in  a  tract  of  this  area  and  contour 
was  by  careful  cruising  by  competent  cruisers. 
I  was  Impressed  at  the  trial  by  the  fact  that 
accurate  knowledge  of  the  timber  on  this  tract 
was  impossible,  and  that  owners  and  purchasers 
alike  must  depend  upon  the  estimates  of  cruis- 
ers for  their  information.  In  cniiring  timber 
the  human  equation  is  always  present,  and  the 
accuracy  the  cruise  depends  upon  the  skilL 
the  judgmentand  tbe  coosdentious  service  of 
the  cruiser.  The  extent  to  which  tbe  estimates 
of  cruisers  may  vary  Is  forcibly  illustrated  by 
the  evidence  in  this  suit.  Under  favorable  and 
similar  conditions  two  cruisers  of  apparently 
equal  ability  will  often  vary  greatly  in  their 
estimates.  Representations  uiould  be  consider- 
ed in  tbe  Ught  of  ezisting  conditions,  and  the 
physical  facts  should  be  kept  In  view,  in  con- 
struing this  provision  of  the  contract.  And  the 
situation  and  relative  information  of  tbe  parties 
should  be  considered.  Both  Jones  and  Dodge 
were  familiar  with  timber  craising.  Both  had 
timber  cruised  before;  it  was  part  of  their 
business.  Dodge  was  the  owner  of  timber  ad- 
jacent to  the  Krlbs  tract  which  bad  been  re- 
cently cruised.  He  had  two  other  adjoining 
tracts  cruised  which  he  intended  to  boy.  One 
of  his  busineBS  associates,  and  one  of  his  em- 
ploy^, had  taken  a  run  throngb  the  Krlbs  tract 
Two  of  Ma  cruisers,  Cox  and  Porden,  had  cruis- 
ed over  6,000  acres  of  the  Kribs  8,000-acre 
tract,  and  submitted  a  detailed  report  of  their 
cruises,  with  a  contour  map  which  were  avail- 
able for  inspection  and  comparison.  He  had  the 
cruise  book  in  his  possession  upon  which  Jones' 
statement  of  quantity  was  based.  So  with  these 
means  of  Information,  vrith  these  opportunities 
for  comparison,  and  with  the  psst  experience  in 
the  timber  and  logging  business,  he  entered  into 
the  contract 

"When  tbe  parties  contracted  concerning  this 
timber,  th^r  knowledge  of  the  inaccuracy  of 
timber  cruising  and  the  practical  impossibiUty 
<tf  accurate  knowledge  of  the  quantity  of  stand- 
ing timber  were  present,  existing  facts,  whicb 
cannot  be  excluded  frnn  their  negotiations. 
They  both  knew  that  their  estimates  might  vary ; 
tbat  the  timber  could  not  be  expected  to  cut  out 
in  exact  accordance  with  the  estimates;  that 
it  might  overrun  or  mi^t  shrink  in  the  cot  or 
scale.  Dodge  knew  that  Jones  could  not  givs 
him  a  definite  statement  of  the  Kribs  timber, 
and  Jones  knew  tbat  Dodge  could  not  give  him 
a  definite  statement  of  the  timber  on  the  Dodge 
tract,  on  section  36,  or  on  section  31.  A  rea- 
sonable margin  of  variance  must  hsve  been 
within  the  contemplation  of  both  parties.  This 
cruise  book  DD  contained  cruises  procured  by 
Kribs  on  his  tract,  and  cruises  procured  by 
Dodge  on  his  tract,  and  on  tbe  tracts  he  in- 
tended to  purchase.  These  cruises  were  esti- 
mates only,  but  tbey  formed  the  only  basis  on 
which  negotiations  could  proceed.  Jouea  evi- 
dently accepted  Dodge's  estimates,  as  shown 
by  the  cruise  book,  on  the  three  tracts  in  which 
Dodge  was  interested,  and  it  Is  entirely  reason- 
able to  assume  tbat  Dodge  accepted  Jones*  esti- 
mates on  tbe  Kribs  tract,  as  shown  by  the 
cruise  book.  Now  these  same  cruise  estimates 
on  the  Kribs  tract,  on  the  Dodge  tract,  and 
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on  section  86  were  taken  and  inserted  in  the 
oontracL  The  Eribs  tract  was  given  as  con- 
taining 441,609,000  feet,  section  36  as  con- 
taining 48,886,000  feet,  and  the  I>odxe  ^aet 
as  containing  approximately  93,400,000  feet 
These  figures  by  that  time  must  have  be- 
come familiar  to  all  of  the  contracting  par- 
ties. Dodge  ssTB  the  cruise  book  was  deliv- 
ered to  him  a  cou|de  of  days  before  the  con- 
tract was  signed.  1  am  inclined  to  think  that 
his  memory  is  at  fault  there.  The  testimony 
ot  Jones  refutes  this,  and  the  drcomstane- 
ca  attending  the  negotiations,  iioint,  in  my  omn- 
iwx,  to  an  earlier  delivery.  It  appears  that 
Brewer,  the  bonding  broker,  brought  the  parties 
together.  Both  evidently  intended  originally  to 
secure  separate  and  independent  bond  issues 
npon  their  properties.  There  were  preliminary 
negotiations  and  conferences  between  the  PAV* 
ties.  Jones  collected  the  cmises  on  the  Kribs 
tract.  Dodge  collected  those  on  his  tracts,  and 
all  were  bound  together  in  the  cruise  book. 
Jones  secured  several  copies  and  took  one  East 
on  December  14th,  to  deliver  to  Brewer,  and 
says  that  he  ^ve  Dodge  a  copy  before  bis  de- 
partare.  On  December  12th  Dodge  sent  3.  F. 
Cox  and  Ben  Porden  up  to  the  Kribs  tract  to 
cruise  the  timber.  This  was  an  independent 
investigation  to  determine  the  quantity  of  tim- 
ber on  the  Kribs  tract  before  the  contract  was 
signed.  Cox  cruised  2,807.9  acres,  and  Porden 
cruised  8,440  tcrea,  aggregating  6.247.9  of  the 
Kribs  8XK)0-acre  tract,  before  they  abandoned 
the  cruise  on  account  of  the  snow.  Thtit  cruise 
reports  and  a  contour  map  were  delivered  to 
Dodge's  office  about  Jasuary  lOtb,  which  was 
about  16  days  before  the  contract  was  signed, 
liiese  cruises  were  available  for  comparison 
with  the  cruise  book.  It  is  tme  Cox  advised 
a  recruiee  for  the  reason,  as  be  says,  that  the 
cruise  of  the  entire  tract  was  not  completed, 
and  because  they  might  have  overlooked  some 
defects  on  account  of  the  snow.  But  he  says 
that  the  cruise  sliould  not  vary  more  than  5 
per  cenL  on  account  of  weather  conditions. 
Cox  also  cruised  920  acres  of  the  Kribs  tract  in 
the  fall  of  1913,  under  ideal  weather  conditions. 
Cox  was  Dodge's  cruiser,  fuid  the  same  man 
whose  cruises  of  the  Dodge  tracts  form  a  part 
of  the  croise  book.  If  Cox's  cruises  were  suffi- 
cient estimates  of  the  Dodge  timber  as  a  basis 
for  this  contract,  wlv  were  not  his  cruises  on 
the  Kribs  tract  useful  and  serviceable  to  Dodfte 
in  these  negotiationa?  There  is  notliing  in  this 
record  to  impt^cb  his  honesty,  or  to  detract 
from  his  capacity.  Weather  conditions  might 
have  affected  his  winter  cruise  to  some  extent. 
It  is  rather  significant  that  the  Cox  cruises  are 
generally  higher  on  the  same  land  than  the 
Kribs  cruises  used  in  the  cruise  book.  Neither 
the  Oox  cruise  nor  the  Porden  cruise  was  pro- 
duced by  the  plalntifE,  although  they  were  both 
traced  to  Dodge's  poissession,  and  tneir  absence 
was  not  explained  to  my  satisfaction.  The  Cox 
c*ruiBe  was  availaUe  through  orighial  notes 
which  Cox  preserved,  but  the  Porden  cruise 
was  not  available^  because  Porden  had  lost  or 
destroyed  his  original  notes.  But  he  ident^ed 
the  lands  be  hsd  cruised.  Now  with  the  Cox 
and  Porden  cruises  in  Dodge's  possesion  about 
16  or  17  days  before  the  contract  was  signed, 
and  with  the  Kribs  cruises  in  his  possession 
for  at  least  a  few  days  before  it  was  signed, 
Dodge  either  compared  the  cruises  and  satisfied 
himself  concerning  the  quantity  of  timber,  or 
else  he  would  appear  to  be  lacking  in  reasonable 
prudence  and  diligence.  I  do  not  tiiink  they 
should  have  been  Ignored  in  this  important 
tiaiisaction.  Making  due  aUowance  for  weath- 
er conditions,  the  cruise  of  more  than  three- 
fourths  of  the  Kribs  tract  by  Cox  and  Porden 
should  still  have  shown  the  run  of  timber  on  the 
tract.  So  I  am  persuaded  from  all  the  evidence 
and  the  attending  circumstances  that  both  par- 
ties contracted  with  the  definite  knowledge  that 
the  quantity  of  timber  was  not  susceptible  of 
aoeurate  Imowledge;   that  both  pastias  kxum 


that  the  quantities  inserted  In  tha  contract  were 
derived  from  a  computation  of  cruises  con- 
tained in  the  cruise  book ;  that  neither  had  any 
source  of  information  other  than  cruises ;  that 
their  cruises  were  nothing  more  then  estimates 
of  cruisers,  and  that  these  statements  of  the 
quantity  of  timber  were  intended  and  under- 
stood by  the  contracting  parties  to  express  the 
estimates  of  the  parties  of  the  quantities  of 
timber  on  the  resi^ective  tracts ;  that,  while  the 
provision  in  question  is  positive  in  terms,  it  was 
based  entirely  upon  estfioates,  and  was  only  an 
estimate  of  that  which  was  not  susceptible  of 
accurate  knowledge,  and  was  not  Intended  nor 
understood  to  be  a  representation  of  a  definite, 
ascertained  iiaantity  timber." 

[I]  Another  alibied  falae  le^eacntaUwi  1ft 
that  the  defendante,  tor  tbe  paipose  of 
indudug  Dodge  and  hla  corporathHia  to  ex- 
ecute the  contract,  promised  that  they  would 
receive  from  Kribs  and  Jones  a  one^narter 
interest  In  the  oorporatl<Hi  which  they  pro- 
posed to  oi^nixe,  which  Qoarter  interest 
would  give  Dodge  and  his  corporatloas  one- 
quarter  of  the  profits  to  he  derived  from  such 
enterprise,  that  sudi  promise  was  foindnlent- 
ly  made  with  no  Intent  to  perform  it,  and 
tiiat  it  was  not  performed.  There  was  some 
discussion  In  the  court  below  and  In  the 
briefs  here  as  to  whether  failure  to  keep  a 
promise  to  perform  an  act  In  the  future  and 
after  the  contract  Induced  by  it  should  have 
been  fulfilled  could  be  a  ground  for  rescis- 
sion; but,  passing  by  this  question,  we  are 
of  the  opinion  that  plaintiff  has  failed  to 
prove  that  audi  promise  was  actually  made. 
Dodge's  testimony  coaceming  tbe  alleged 
promise  is  as  fcdlows: 

"I  says  [to  Jones],  'W^  X  can  see  under  this 
contract  where  I  am  going  to  get  away.'  He 
says,  'Well,  what  are  you  going  to  do  about  it?* 
I  says,  'Well,  I  think  I  ought  to  have  an  inter- 
est m  this  proposition.'  He  says.  'What  kind 
of  an  interestr  I  says,  'Well.  I  think  that  I 
am  entitied  to  some  interest  in  the  J.  K.  Lum- 
ber Company;  I  think  I  am  entitled  to  a 
quarter  interest  for  doing  all  this.'  And  Jones 
thought  a  while,  didn't  say  anytiiing,  and  1 
says,  'I  think  that  is  fair,  that  we  should  have 
that'  He  says,  'Well,  I  will  think  the  matter 
over  and  let  you  know.'  So  we  held  the  thing 
off  a  little  while,  held  this  contract  oft,  and  he 
said,  'Ton  fellows  going  to  get  busy  wltii  this 
thing?*  And  I  said,  u  am  waiting  to  hear 
from  you.'  So  be  came  down  and  we  went 
down  to  the  Oregon  Grill  again.  We  sat  down 
and  had  lundi.  and  be  said,  'Well,  to  satisfr 
yon,  if  you  will  sign  this  agreemrat,  we  wiU 

g've  you  a  quarter  interest  in  the  J.  K.  Lumber 
3mpaay.'  So  I  said — I  think  he  said,  I  don't 
know  whether  it  was  exactly  the  J.  K.  Lumber 
Company  or  timber  company  to  be  formed— but  I 
says,  'I  will  sign  that  agreement  and  the  con- 
tract that  way.'  Then  after  we  tallied  the 
proposition  over  I  says,  'You  pay  the  bUla  and 
I  will  have  a  quarter  interest  In  the  J.  K.  Lum- 
ber Company,  if  I  cannot  finance  this  thing 
and  handle  it  that  way.' " 

Dodge  also  testified  that  at  the  preliminary 
talk  with  Jones  on  this  subject  Mr,  Allen,  a 
business  associate  of  his,  was  present.  Allen 
testified  that  he  had  no  recollection  of  such  a 
conversation,  and  Jones  positively  denied  It. 
Kribs  denied  making  any  such  promise,  atid 
this  interest  was  not  mentioned  in  Dodge's 
schedule  in  bankruptcy,  nor  did  he  at  any 
time  after  the  J.  K.  Lnmher  Company  wa» 
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oi^nlzed  demand  of  any  of  the  defendants 
any  portion  of  the  stock.  The  alleged  agree- 
ment Is  not  shown  by  a  preponderance  at  the 

testimony. 

[7]  We  will  next  consider  the  second  cause 
of  snlt.  It  reiterates  the  charges  of  false 
representations  contained  In  the  first  cause, 
and  as  to  these  nothing  further  need  be  add- 
ed. They  are  out  of  the  case.  The  com- 
plaint, however,  goes  farther,  and  alleges 
facts  apparently  upon  the  theory  that,  con- 
ceding the  contract  was  fairly  procured,  the 
defendants  have  so  breached  It  that  It  would 
be  Inequitable  to  allow  a  forfeiture  to  stand. 
It  was  claimed  by  the  defendants  upon  the 
argument  that  a  cause  of  suit  to  rescind  a 
contract  upon  the  ground  of  fraud  rendering 
it  void  could  not  be  j<^ned  with  a  cause  of 
suit  to  set  aside  a  forfeiture  prescribed  In 
ttae  same  contract  by  reason  of  a  breach  In 
Its  provisions,  the  first  being,  in  effect,  a 
denial  of  the  existence  of  a  valid  contract, 
and  the  second  an  affirmation  of  its  exist- 
ence; and  this  seems  to  be  the  general  rule. 
However,  In  the  case  at  bar  no  demurrer  for 
misjoinder  was  Interposed;  the  only  demur- 
rer filed  being  general  as  to  each  cause  of 
suit.  Later  a  motion  to  compel  the  plaintiff 
to  elect  was  withdrawn  or  overruled  by  con- 
sent. In  this  state  of  the  case  we  will  con- 
sider the  second  cause  of  suit  upon  Its  merits 
as  disclosed  by  the  testimony. 

The  situation  as  to  the  railroad  was  this: 
The  J.  K.  Lumber  Company  had  the  legal 
title  to  the  Dodge  lands,  and  to  the  Jones 
and  Krlba  lands  as  well.  The  legal  title  to 
the  road  therefore  vested  in  the  J.  K.  Lum- 
ber Company,  subject  to  be  reconveyed  to  the 
Dodge  interests  upon  the  performance  by 
them  of  their  contract.  That  this  was  the 
intent  of  the  parties  as  well  as  the  legal  ef- 
fect of  the  conveyance  to  be  executed  by  the 
Dodge  Interests  is  clearly  shown  by  clause  6 
of  the  contract,  which  is  as  follows : 

"It  it  further  agreed  that,  when  the  second 
parties  shall  have  repaid  to  the  first  party  the 
amount  advanced  by  the  first  par^  for  the 
construction  of  logkinic  railroads,  mills,  and 
equipment  over  and  above  the  amount  paid 
by  the  second  partleB  for  the  timber  conveyed 
by  second  parties  to  the  first  party,  such  fog- 
ivag  railroads,  mills,  and  equipment  shall  there- 
upon belong  to  said  parties  of  the  second  part, 
subject,  however,  to  the  faitbfol  performance 
of  all  of  the  covenants  and  agreements  herein 
made  br  the  second  parties,  and  subject  also 
to  the  lien  <rf  said  trust  deed  in  so  far  as  it  may 
cover  such  property." 

The  fbxfeltnie  danse  in  the  contract  Is  as 

"The  second  parties  agree  that,  in  the  event 
of  their  failure  to  fully  comply  with  all  of  the 
terms,  conditions,  and  provtsions  of  this  agree- 
ment, the  miH  property  of  the  Rainier  Lam- 
her  &  Shhigle  Company,  now  located  at  Rain- 
ier, Or.,  and  the  mill  situated  in  section  85, 
township  3  north,  range  7  east,  Skamania  coun- 
ty, Wash.,  and  all  of  the  railroad  equipment, 
sawmill,  and  loning  equipment  purtdiased  for 
the  logging  of  the  lands  covered  by  this  agree- 
ment, either  with  fands  of  the  first  party  or 
with  funds  of  the  second  parties,  shall  forth- 
with become  the  proper^  ot  the  first  party. 


and  may  be  used  by  ssld  first  party  for  tiie 
logging  and  manufacture  of  the  logs  and  lum- 
ber of  the  timber  referred  to  in  this  agreement 
or  any  other  timber,  and  the  necond  parties 
forthwith  agree  in  the  event  of  such  default 
to  transfer  and  convey  all  of  such  mill  property 
by  j^ood  and  sufficient  deeds  ot  conveyance, 
and  m  the  event  of  such  default  of  the  second 
parties,  the  first  party  is  hereby  authorized  to 
take  poBBession  of  such  mill  property  and 
equipment  and  use  and  employ  the  same,  and 
said  second  parties  agree  not  to  interfere  with 
such  possession  and  use  of  said  property  of 
said  first  party." 

The  land  title  itself  being  In  the  J.  K. 
Lumber  Company,  the  road  built  npoo  the 
land  became  a  part  of  it,  and  a  forfeiture  of 
the  land  neceesarily  carried  with  it  the  road- 
bed, and  It  was  only  necess&ry  to  designate 
the  eQulpmenti  .vhlch  did  not  become  part  of 
the  realty,  to  bring  all  the  hnprovaneats 
under  the  forfeiture  clause,  and  this  was 
done.  So  that  for  a  subetantlal  breach  of 
the  conditions  of  the  contract  by  the  Dodge 
interests  the  J.  E.  Lumber  Oon^any,  upca 
declaration  of  Its  lnt«itlbn  to  enfbrce  the 
forfeltnre,  luid  a  right  to  take  possMslon  of 
the  proper^  described  therein,  ^o^t  the 
mill  property  at  Rainer,  which  for  reasons 
hereinaftOT  shown  conid  not  be  the  subject 
of  forfeiture,  not  beli^  embraced  in  the  prop- 
erty conveyed  under  the  contract. 

[8-tO]  It  Is  claimed  that  the  alleged  for- 
feiture dame  is,  in  fact,  a  penalty,  and  not 
a  forfeiture,  and  ttiat  for  this  reason  the  de- 
fendants had  no  right  to  sehte  the  property. 
It  Is  a  familiar  rule  of  law  that  courts  will 
always  be  rductant  to  enforce  a  forfeiture, 
and  no  lai^uage  will  be  constroed  to  work 
one  wliere  a  contrary  Intent  can  be  <ierlved 
from  a  cmsideratlon  of  the  whole  instra- 
meut  or  from  the  drcomstances  attending  Its 
execution.  O.  R.  &  N.  Ga  t.  McDonald,  58 
Or.  228,  112  Pac.  41S,  82  L.  B.  A.  (N.  a) 
117,  note.  Now  the  words  "forfeiture"  and 
"penalty,"  while  oftm  naed  intendiangeably, 
are  not  always  synonymons;  that  is  to  say, 
a  forfeiture  Is  not  always  or  necessarily  a 
penaltT.  The  principal  distinction  betwew 
the  two  is  that  in  contracts  and  In  etvU  mat- 
ters generally  the  term  "penalty**  invariably 
Imports  a  clause  In  an  ^[reement  by  whidi 
the  obligor  agrees  to  pay  a  certain  sum  of 
money  if  he  shall  fbll  to  fulfill  the  contract 
contained  In  the  same  agreement.  Bouvler 
Diet  tit  "Penalty" ;  Tayloe  v.  Sandiford,  20 
U.  8.  (7  Wheat.)  13,  5  L.  Ed.  384;  Watfs 
Ex'rs  V.  Sheppard,  2  Ala.  425;  State  ex  rel. 
Rodes  V.  Warner,  197  Mo.  650,  94  S.  W.  962; 
Huntington  V.  Attrill,  146  U.  S.  657,  13  Sup. 
Ct  224.  36  L.  Bd.  1123.  A  forfeiture,  on  the 
other  hand,  is  a  broader  term,  and  may  in- 
clude not  only  the  payment  of  a  sum  of  mon- 
ey, but  the  loss  of  property  or  of  some  right 
In  it  by  reason  of  failure  or  neglect  of  a 
party  to  perform  a  contract  Where  a  con- 
tract provides  that  a  party  shall  forfeit  a 
sum  of  money  In  case  of  failure  to  perform  a 
contract,  the  courts.  If  such  a  construction 
seems  reaaonabie  in  view  of  all  the  dream- 
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stances,  will  treat  the  atlpulation  as  a  penal- 
ty rather  than  as  an  agreement  for  liquidated 
damages  (which  would  amonnt  to  a  pore  for- 
feiture of  the  whole  sum  stipulated),  and  will 
allow  the  promisee  to  recover  only  such 
amount  as  will  cover  his  actual  damages  by 
reason  of  the  breach. 

"A  forfeitare  i*  a  depriTatfon  or  deBtrnctlon 
of  a  right  in  conseqnence  of  the  nonperform- 
anee  of  some  obligation  or  condition."  Webster 
Dwelling  House  Ins.  Co..  63  Ohio  St.  658. 
42  N.  E.  80  Ll  R.  A.  TU>.  68  Am.  St. 
Rep.  658. 

'rChe  omisBion  or  neglect  of  a  duty  which  the 
party  binds  himself  to  perform,  or  to  the  per- 
formance of  which  he  u  enjoined  by  the  law, 
is  upon  the  breach  •  •  •  thereof  called  a 
forfeiture;  that  la,  the  advantages  accruing 
from  the  performance  of  the  thing  are  by  his 
omission  defeated  and  determined/'  Beard  t. 
Beard,  22  Ky.  (6  T.  B.  Mon.)  430. 

"Forfeiture  is  a  divestiture  of  property  with- 
out compensation,  in  consequence  of  a  default 
or  offense."  Union  Glass  Co.  v.  First  National 
Bank,  10  Pa.  Co.  Ct  B.  665. 

"Forfeiture  relates  to  something  done  or 
omitted  by  which  one's  rtgbts  are  lost.  *  *  * 
There  can  be  no  forfeiture  ot  a  contract  that 
has  no  existence.  •  •  •  Forfeiture  assumes 
a  pre-existing  valid  contract  or  obligation." 
Roblee  v.  Masonic  Life  Ass'u,  38  Misc.  Bep. 
481,  77  N.  T.  Supp.  1098. 

It  will  thus  be  seen  that,  while  the  words 
"penalty"  and  "forfeiture"  are  frequently 
used  Interchangeably,  and  while  often  the  le- 
gal effecLof  their  use  Is  the  same,  such  a  con- 
struction In  an  Instrument  relating  to  the  loss 
or  destmctloD  of  a  rl^t  under  a  contract  is 
Impossible.  The  reason  Is  apparent  In  a  case 
where  a  person  agrees  to  perform  a  certain  act 
or  to  pay  a  certain  sum  of  money,  the  court 
under  certain  drcnmstaxicea  may  be  able  to 
say  tliat  Uie  sum  agreed  to  be  paid  Is  bo  dis- 
proportionate to  the  Injniy  snfFered  it  will 
hold  the  Btlpnlation  to  be  a  mere  penalty  In- 
tended only  to  cover  any  actual  damages  that 
may  ensue  from  a  breach ;  that  Is,  If  the  sum 
to  be  forfeited  were  fixed  fit  $600,  and  the 
actual  damages  were  only  flOO,  the  court 
nndci'  some  drcnmstances,  not  all  by  any 
means,  might  award  the  promisee  $100;  but 
in  a  case  where  the  thing  to  be  forfeited  Is 
a  property  right  d^pradeut  npcm  the  payment 
of  pnrdiase  price*  or  the  performance  of 
some  condition,  the  court  cannot  say  to  the 
prondsee: 

nChe  contract  provides  that  the  right  to 
160  acres  of  land  shall  be  forfeited,  but  yon 
are  damaged  only'  to  the  extent  of  80  acres. 
Therefore  we  will  apportion  that  quantity  to 
yon  instead  of  the  160  acres  mentioned  in  the 
contract." 

The  court  must  enforce  the  forfeiture  as  It 
finds  it,  or  not  at  all.  It  has  no  leeway  to 
substitute  damages  for  the  forfeiture  men- 
tlooed  in  the  contract  In  Seeck  v.  Jabel,  71 
Or.  35,  141  Pac.  211,  L.  R.  A.  1915A,  679, 
which  was  an  action  In  ejectment  brought  for 
breach  of  a  condition  In  a  deed  whereby  the 
purchasers  bound  themselves  not  to  carry  on 
a  particular  business  upon  tlie  granted  prem- 
ises, the  defendants  in  their  answer  made  the 
following  tmdw 


S''rTbe  defendants]  offer  and  tender  to  the 
lauitifts  any  damage  which  the  plaintiffs  may 
ave  sustained  by  reason  of  a  livery  buainess 
being  carried  on  on  said  premises  by  the  de- 
fendants A.  J.  Newman  and  J.  W.  Newman,  in 
case  the  court  adjudges  that  the  said  provirion 
against  carrTlnx  on  said  business  on  said  prem- 
ises is  a  lawfiu  proton.** 

This  court  said: 

"We  can  only  enforce  the  condition  subse- 
quent as  we  find  It  embodied  in  the  deed.  We 
find  nothing  in  the  pleadings  or  the  teErtlmony 
antborising  us  to  relieve  the  defendant,  or  to 
oiUrge  the  estate  which  he  knowingly  and  vol- 
untanly  purchased,  Incnn^red  as  it  was  1^ 
the  conffiaon  named.** 

So  ber^  If  we  find  from  Uie  language  of 
the  agreement  that  the  intent  of  tlie  parties 
was  to  prescribe  a  forfeiture  as  the  result 
of  ntmcompllanqe  by  the  Dodge  interests  with 
the  terms  of  the  contract,  it  is  our  duty  to 
ascertain  Oa  facts,  and  If  onr  Investigation 
discloses  that  there  has  bem  such  fidlore  to 
live  np  to  its  terms,  we  should,  unless  socb 
&Uure  has  been  occasioned  by  the  inequi- 
table conduct  of  the  defendants,  declare  the 
legal  result  of  snob  failure. 

[11]  Again,  declaring  a  forfeiture  for 
breach  the  conditions  of  a  contract  Is 
not  resdsslon  of  the  contract  It  puts  an 
end  to  the  contract  and  extlngnisiiea  it  .In 
pursuance  to  its  terms  Just  as  performance 
extluguisbes  it  The  act  of  tofcing  posses- 
sion tinder  a  forfeiture  clause  is  not  an  act 
of  rescission  or  In  avoidance  of  the  contract 
but  the  assertion  of  a  right  growing  out  of 
it  A.  contracts  with  B.  thus: 

"If  I  fail  to  do  a  certain  act  at  a  particular 
time,  yon  may  take  to  yonrsdf  the  Interest  or 
right  that  I  have  in  the  property)  the  legal  titie 
of  wiiich  is  in  yon." 

A.  fails  to  do  the  act  and  6.  takes  posses* 
slon  of  the  property.  Here  Is,  in  fact,  no 
rescission  of  the  contract  by  A.,  but  merely 
the  exercise  of  a  contract  right  The  for- 
feiture takes  the  place  of  performance. 

To  discuss  the  evidence  In  detail  would 
consume  more  space  In  the  reports  than 
would  be  practicable.  It  Is  sufficient  to 
say  that  It  fully  supports  every  charge  of 
default  made  in  the  notice  of  forfeiture,  and 
that  the  exigencies  of  the  case  were  such 
that  the  defendants  were  forced  to  the  alter- 
native of  either  taking  the  property  aud  try- 
ing to  save  something  out  of  It  or  of  allow- 
ing the  interest  on  the  $900,000  bond  issue 
to  default  and  the  property  to  be  sold  at  a 
probable,  or  at  least  possible,  sacrifice.  The 
defendants,  being  Indorsers  on  the  bonds, 
were  In  a  precarious  position.  The  Dodge 
Institutions  and  himself  were  practically 
Insolvent  and  could  raise  no  more  money. 
They  had  fallen  down  on  the  contract  and 
were  unable  to  proceed  further,  and  it  is 
apparent  that  their  creditors  never  agreed 
to  and  never  would  have  agreed  to  take  up 
the  Dodge  contract  where  he  left  off  and  com- 
plete It  In  the  depressed  condition  that  the 
lumber  market  then  was,  and  still  is.  It  Is 
true  that  the  creditors  discussed  the  matter, 
but  arrived  at  no  favorable  result,  and  the 
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testtmony  of  Mr.  Stranli^  ibows  that  tbe; 
could  have  arrived  at  none.  If-  present  lum- 
ber condltloiui  cmtlnne.  It  is  evident  that 
tbere  vfH  be  no  profit  in  logging  tbe  lands 
described  in  tbe  contract  that  wlU  more  tban 
suffice  to  pay  the  bonds  and  interest  If  every 
foot  of  timber  claimed  the  defendants  to 
be  upon  the  land  Is  actually  there.  Any 
profit  Is  purely  speculative  and  dependent  up- 
on a  retmn  of  former  favorable  conditions. 
No  unprejudiced  person  can  read  this  testi- 
mony and  not  be  Impressed  with  the  idea  Qiat 
defendants  as  a  matter  of  self-interest  were 
desirous  that  Dodge  should  succeed  in  carry- 
ing out  Ms  contract,  and  that  they  performed 
their  part  of  It  and  more,  advancing  money 
and  loaning  their  credit  to  enable  him  to 
borrow  und  evincing  In  every  way  a  desire 
to  make  the  project  a  success.  Whether  he 
failed  because  of  the  prevailing  depression 
In  the  lumber  market  or  from  mismanage- 
ment or  through  attempting  to  carry  out  a 
contract  too  large  for  bis  resources  cannot 
alter  the  fact  that  bis  failure  cannot  be 
traced  to  any  act  of  defendants. 

Other  Interesting  questions  have  been  dis- 
cussed In  the  briefs,  but  we  have  chosen 
rather  to  decide  this  case  upon  Its  merits 
than  upon  the  technical  matters  presented. 

We  have  read  and  re-read  the  evidence 
presented  in  the  8,000  pages  of  transcript 
and  given  much  attention  to  the  elaborate 
briefs  of  counsel,  and  upon  the  whole  are 
satisfied  that  the  decree  of  the  circuit  court 
should  be  affirmed. 


HEWEY  V.  ANDREWS.* 
(Supreme  Court  ot  Oregtm.  Nov.  28,  1016.) 

1.  TbiaL  «s»1— PaBTIBS  JoniTLT  liCABU  — 

Default. 

Where  the  complaint  alleged  a  Joint  liability 
of  all  defendants,  the  court  ma.y  proceed  to  trial 
as  to  those  who  nave  answered  aod  joined  issue 
without  first  entering  defanlt  and  judgment 
against  others  who  bad  been  served  bat  did  not 
appear,  for  the  old  technieality  with  reapect  to 
joint  actions  has  been  relaxed,  and,  though  a 
joint  liability  is  averred,  recovery  may  be  had 
on  proof  of  a  several  liability. 

[Ed.  Note.— For  other  rases,  see  Trial,  Cent. 
Dig.  M  1,  2;   Dec.  Dig.  .^1.] 

2.  Husband  amd  Wife  «s>^1)— OoirrsAors 
— SiONiNQ  OF  Wife's  Name. 

Where  a  bosbaod  without  authority  aigoed 
his  wife's  name  to  an  agreement  to  pay  broker- 
age feea,  the  wife  is  not  liable  for  such  fees. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  148. 150, 153;  Dec;  Dig.  «s» 
2tKl).] 

8.  Fbauds,  Statute  or  «s»190— Jubt  Ques- 
tion. 

In  an  action  for  brokerage  fees,  where  a 
written  agreement  by  the  owner  to  pay  broker- 
age fees  was  Bupplcmonted  by  telegrams  and  a 
letter,  held,  that  under  the  evidence  it  was  a 
question  for  the  jury  whether  tbere  was  a  suffi- 
cient memorandum  witbin  tbe  statute  of  frauds 
(L.  O.  L.  I  808),  declaring  that  an  agreement  au- 
thorising or  ^ploying  a  broker  to  sell  real  es- 


tate for  compensation  or  commfsrion  shall  not 

be  effective  uoleas  In  writing. 

[Ed.  Note,— Fot  other  eases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  878;  Dec.  Dig.  ^159.] 

4.  Appeal  and  Ebbob  0=>1068(1)— Bbview— 

Habmi^s  Ebbob. 
Error  in  instructing  tiie  jury  that  they  might 
find  against  a  particular  defendant  is  cured  by 
subsequent  vacation  of  judgment  and  dismissiu 
of  the-action  against  him. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  J  4225;  Dec  Dig.  «=»1068(1) ; 
Trial,  Cent;  Dig.  (S  525,  S26.] 

6.  Appeal  and  Esbob  4»232<2)— OBJEonom 

— SUFFTCIESCY. 

In  an  action  by  a  broker  tar  commissloni^ 
objection  to  the  admission  of  parol  evidence,  on 
tbe  ground  that  no  parol  evidence  was  admissibla 
to  establish  any  of  the  issues  in  the  case  because 
of  the  statute  of  frauds  (U  O.  L.  1  808)>  Is  in- 
sufficient to  raise  tbe  questirai  whether  particu- 
lar parol  evidence  was  admissible,  for  parol  ovl- 
dence  was,  of  course,  admissible  to  establish 
some  of  tbe  issues  in  tbe  case,  such  as  whether  a 
sale  was  effected,  etc.,  though  the  employment 
could  not  be  established  in  that  manner. 

[B>].  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sg  1430,  1431;  Dec  Dig.  «=> 
232(2) ;  Trial,  Cent  Dig.  S  218.] 

D^rtment  1.  Ajgwal  frmn  Orcolt  Oomt, 
Wasco  County;  W.  U  Bradshaw,  Judge. 

Action  by  Sam  Hewey  against  C.  S.  An- 
drews and  others.  Thm  was  a  Judgment 
for  plaintiff  against  the  named  defendant, 
and  he  appeals.  Affirmed. 

See.  also.  159  Pac  1140. 

This  la  an  action  to  recover  an  unpaid  bal- 
ance of  a  commission  alleged  to  have  been 
earned  by  plalntUf  as  a  real  estate  broker. 
It  Is  averred  In  the  complaint  that  In  Jan- 
uary, 1915,  the  defendants  employed  plalntiCT 
to  procure  a  purchaser  for  a  tract  of  land 
therein  described;  tbat  he  was  to  have  as 
compensation  therefor  one-half  ot  all  that 
defendants  might  receive  for  such  property 
in  excess  of  $20,000;  that  plaintiff  did  find 
a  purchaser  at  a  price  exceeding  $26,000; 
that  he  afterwards  agreed  to  accept  $3,000 
in  full  for  his  commission,  and  defendants 
agreed  in  writing  to  pay  tbe  same;  that  de- 
fendants have  paid  thereon  the  sum  of  $1,- 
272.50,  and  there  remains  unpaid  f 1,727.50; 
that  demand  has  been  made  for  payment 
thereof,  which  has  been  refused.  Then  fol- 
lows a  prayer  for  Judgment  Tbe  defendants 
C.  S.  Andrews  and  LllUe  M.  Andrews  an- 
swered separately  with  general  denials,  l^e 
defendants  Clarence  I*  Look  and  E:tbelda 
M.  Look  were  personally  served  with  sum- 
mons but  made  no  appearance.  When  the 
cause  was  called  for  trial,  the  answering  de- 
fendants objected  to  proceeding  further  un- 
til default  and  Judgment  should  be  enterea 
against  tbe  defendants  C  L.  and  Ethelda 
M.  Look.  The  objection  being  overruled, 
a  trial  was  had  resulting  In  a  verdict  against 
both  the  answering  defendants  in  the  sum 
of  $1,727.60.  and  on  tbe  same  day  these  de- 
fendants filed  separate  motions  for  Judgment 
on  the  verdict  dismissing  the  suit   On  Feb- 
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naxy  SBOk,  m  judgBMnt  wu  cotaied  tai  ae- 
ooxdance  with  the  venBeti  In  fiTor  pUdxK 
tiff.  When  the  plalntur  reeted.  the  defend- 
ant 0.  S.  Andrenre  uumA  the  conrt  Ua  a 
n<niBnlt  and  for  a  dlrect«d  verdict  In  his 
fhTor  on  the  grotuid  that  the  plaintiff  had 
not  Introduced  testimony  supporting,  or  tend- 
ing to  support,  the  allegations  of  his  com- 
plaint, and  that  the  testimony  introduced  is 
In  violation  of  the  provisions  of  the  statute 
of  frauds,  which  motions  were  overruled  by 
the  court,  and  the  defeadanta  did  not  offer 
any  evid^ce  upon  the  trial.  On  February 
29th,  the  court  entered  a  Judgment  in  favor 
of  plaintiff  in  accordance  with  the  verdict 
and,  having  taken  under  advisement  the  mo- 
tions of  the  defendants  for  a  Judgment  dis- 
missing the  suit,  on  March  1st,  made  and  en- 
tered the  following  final  Judgment  order: 

"Now  on  this  day  the  court  having  coDsidered 
tlie  motion  of  the  defendaota  O-  S.  Andrews  and 
lallie  M.  Andrews  for  a  judgment  against  the 
verdict  dismissing  the  action  and  for  a  judgment 
against  the  plaintiff  for  their  costs  and  disburse- 
ments incurred  herein  upon  the  ground  that  this 
la  an  action  upon  an  allied  joint  liability  td  all 
the  defendants,  and  the  trial  being  against  a  por- 
tion of  the  defendants  only,  there  can  be  no  judg- 
ment against  separate  defendants,  and  the  court 
being  folly  advised  as  to  said  motion. 

"It  la  wdered  that  said  moti<m  be  and  the 
same  ^  in  all  things  denied  upon  the  grounds 
mentioned  and  set  forth  in  said  motioD,  but  it 
appearing  to  the  court  from  all  the  evidence  in 
•aid  cause  that  there  was  no  joint  obligation  on 
the  part  of  any  of  the  defendants  to  pay  Hie  eom- 
mission  claimed  in  the  plaintlfTs  complaint  and 
so  contract  or  obligation  within  the  provisions 
and  requirements  of  section  80S,  Lord's  Oregon 
Laws,  as  to  the  defendants  Clarence  L.  Look, 
Btbdda  M.  Look,  end  Llllie  M.  Andrews,  and 
that  no  cause  of  adioo  luu  been  proved  against 
said  defendants  or  nny  of  them,  and  that  the  evi- 
dence offered  at  the  trial  of  said  cause  tended  to 
show  and  did  show  a  separate  agreanaat  by  the 
dtfendant  0.  8.  Andrews  alone. 

"Thereupon  It  is  hereby  ordered  that  the  judg- 
ment heretofore  given  abd  made  in  this  court 
and  cause  on  the  10th  day  of  February.  1916, 
be  and  the  same  is  hereby  set  aside,  vacated,  and 
held  for  naught  as  to  the  defendant  LilUe  M. 
Andrews,  but  the  same  is  continued  In  full  force 
and  effect  as  to  the  defendant  0.  S.  Andrews, 
and  that  this  cause  be  and  the  same  is  hereby 
dismissed  as  to  the  defendants  LiUie  M.  An- 
drews, Clarence  L.  Look,  and  Bthelda  M.  Look, 
and  that  the  defendant  Lillie  If.  Andrews  have 
and  recover  of  and  from  the  plaintiff  her  costs 
snd  disbursements  In  this  acttot  to  be  taxed." 

The  defendant  C.  S.  Andrews  appeala 

Ralph  R.  Duniway,  of  Portland,  for  apttel- 
lant.  W.  H.  Wilson,  of  The  Dalles,  for  re- 
spondent. 

BEN90N.  J.  (after  stating  the  facta  as 
above).  [1]  There  are  several  aaslgnments  of 
error,  but  they  only  Involve  two  serious  ques- 
tions for  the  consideration  of  this  conrt: 
(1)  Does  the  fact  that  the  complaint  alleges 
a  Joint  llablUty  of  all  the  defendants  pre- 
clude the  conrt  from  proceeding  to  trial  as 
to  those  who  have  answered  and  Joined  la- 
sue,  without  first  entering  default  and  Judg- 
ment against  others  who  have  been  regnlarly 
served  with  summons  but  have  not  made  any 
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appeacaneat  Is  fliere  soffiolent  competent 
evidence  dlsdosed  bgr  the  record  to  justify 
a  sabmiaalon  of  the  case  to  the  Jury  for  tb^ 
oimsideratlcaiT 

In  WUsott  T.  raakwlee,  16  Or.  43,  16  Pac. 
872.  this  court  distinctly  holds  that  it  1»  er^ 
ror  to  enter  a  default  and  Judgment  against 
part  of  the  defendants  in  an  action  upon  a 
Joint  obligation  before  the  trial  of  the  actlou 
upon  the  Issues  raised  by  the  answering  de- 
fendants. In  the  case  of  Dairy  Ass'n  v. 
Schermerhom,  31  Or.  308,  SI  Pac.  438,  Mr. 
Justice  Wolvertou  speaking  for  the  court 
says: 

"The  idea  formerly  obtained  that  a  joint  obli- 
gation or  contract  constituted  as  indivisible  de- 
mand. The  several  individuals  jointly  contract- 
ing were  considered  as  a  single  entity,  and,  to 
describe  that  entity,  it  was  necessary  to  name 
the,  identical  Individuals  bound.  A  description 
which  omitted  any  that  were  bound,  or  included 
others  not  bound,  would  not  identify  the  entl^. 
Hence  it  was  requisite  that  all  the  individuals 
composing  it  should  be  charged,  and  no  more; 
otherwise,  the  contract  sued  on  would  not  be  the 
one  made.  So,  It  was  considered  that  an  amend- 
ment which  omitted  a  party  formerly  charged 
jointly  with  another  was  a  statement  of  a  new 
and  distinct  cause  of  action.  Modem  code  prac- 
tice, however  has  materially  encroached  npon 
this  idea,  and  a  nonjoinder  or  misjoinder  of  par- 
ties defendant  does  not  necessarily  noosuit  the 
plaintiff  or  defeat  the  action.  It  is  provided  by 
statute  that  when  au  action  is  agamst  two  or 
more  defendants,  and  'all  the  defendants  bare 
been  served,  judgment  may  be  taken  against  any 
or  either  of  tbem  severally,  when  the  plaintiff 
would  be  entitled  to  judgment  against  such  de- 
fendant, or  defendants,  if  the  action  had  been 
against  them,  or  either  of  tfaiun  alone.'  Hill's 
Ann.  Laws,  {  60,  subd.  8.  Furthermore,  'Judg- 
ment may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  uainst  one  or  more 
of  several  defendants';  and,  'in  an  action 
a^inst  several  defendants,  the  court  may,  in  its 
discretion,  render  judgment  against  one  or  more 
of  them,  whenever  a  several  judgment  is  proper, 
leaving  the  action  to  proceed  against  the  others,' 
HiU's  Ann.  Laws,  |S  §44,  24S.  A  statute  identi- 
cal in  effect  with  these  sections  has  received 
judicial  construction  in  New  York,  and  It  is 
there  held  that:  'A  plaintiff  is  not  now  to  be  non- 
suited because  he  has  brought  too  many  parti ee 
Into  court.  If  he  could  recover  against  any  of 
the  defendants  upon  the  facts  proved  bad  he  sued 
them  alone,  the  recovery  against  them  is  proper, 
although  tte  may  have  joined  others  with  tbem 
in  the  action  against  whom  no  liability  is  shown.' 
Mcintosh  V,  Ensign,  28  N.  Y.  169,  172.  And, 
under  a  statute  of  similar  import  more  recently 
enacted,  and  which  it  was  declared  should  re- 
ceive the  same  construction  as  the  former,  An- 
drews, J.,  says:  The  common-law  rule  that.  In 
an  action  against  several  defendants  upon  an  al- 
leged joint  contract,  the  plaintiff  must  fail  unless 
he  establishes  the  Joint  liability  of  all  the  de- 
fendants, la  no  longer  the  rule  of  procedure  in 
this  state.  By  the  former  Code  (section  274), 
tbe  court  was  authorised  In  an  action  against 
several  defendants  to  render  judgment  against 
one  or  more  of  them,  leaving  tbe  action  to  pro- 
ceed against  the  others,  whenever  a  several  judg- 
ment was  proper.  The  court,  in  construing  this 
provision,  did  not  limit  its  application  to  cases 
of  Joint  and  several  liability,  but  considered  it 
as  authorizing  a  separate  Judgment  where  a  sep- 
Bvate  liability  of  some  of  the  defendants  was  cs- 
tablisbed  on  tbe  trial,  although'  the  cause  of  ac- 
tion, as  alibied  in  the  oomplalDt,  was  joint  only.' 
»tedeker  v.  Bernard,  102  N.  Y.  827, 890,  «  N.  m 
791. 
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"From  thcM  iaathoritie«  the  (toe  and  reason- 1 
able  construction  of  the  several  secttona  of  our 
statute  alluded  to  would  appear  to  be  that  when, 
in  an  action  upon  a  joint  contract,  it  is  deter> 
mined  that  one  or  more  of  the  defendants  are 
not  liable,  but  that  one  or  more  of  the  others  are, 
judgment  ma;  be  given  and  rendered  against 
those  liable,  whether  their  liability  be  joint  or 
flereral,  and  the  other  dotendants  may  be  dia- 
miased." 

[2,  S]  Let  us  DOW  examine  the  evidence 
presented  upon  the  trial  and  apply  the  law* 
aa  above  quoted  to  the  esta Wished  facts. 
On  Jnne  15,  1914,  defendant  G.  S.  Andrews 
listed  his  farm  of  1,280  acres  in  Wasco  comi- 
ty with  the  Ann  of  Hartman  &  Thompson 
of  Portland,  Or.,  for  sale,  signing  and  leav- 
ing with  them  a  written  memorandum  cen- 
tal Ding  the  following  terms: 

'  "Messrs.  Hartman  &  Thompson,  Portland.  la 
consideration  of  the  benefit  I  expect  to  derive 
from  the  sale  of  the  property  below  described, 
and  of  securing  an  interest  and  effort  on  your 
part  and  at  your  ezpease,  to  obtain  for  me  the 
sum  below  mentioned  for  said  properly,  I  hereby 
B^rea  to  sell  and  conv^  by  a  good  and  suffi- 
cient grant  and  deed  of  conveyance,  and  give  the 
usual  covenants  therein,  to  yon  or  yoar  assigns, 
at  any  time  within  the  next  two  mos  (or  there- 
after, until  I  give  you  ten  days'  notice  to  the 
contrary  in  writing),  the  foUowing  described 
property,  viz.:  Situate  In  15  E.  1  S.  See  ab- 
stract. County  of  Wasco,  state  of  Or^on,  with 
the  appurtenances  as  described  below  for  the 
snm  of  dollars  ($44,800)  to  be  paU  as  fol- 
lows: Yon  being  at  liberty  to  take  or  sell  tbe 
same  on  said  terms.  In  case  a  sale  or  exdiange 
of  said  property  is  effected,  I  agree  to  pay  you 
a  commission  of  2^  per  cent  on  the  $44,800 
above  stated  or  a  lesser  snm  in  case  I  agree  to 
sell  tw  lees,  and  after  a  deposit  is  taken,  I  wtn 
allow  fifteen  (15)  days  to  searcdi  title. 

"[Signed]     O.  S.  Andrews  (owner) 

M.  Andrews  (his  wife). 
"Subscribing  witnesses  (who  listed  this):  Sam 
Hewey,  Tabor  3248." 

Thereafter,  some  months  elapsed  without 
a  sale  being  effected,  and  then  O.  S.  Andrews 
had  a  oonversation  with  plaintiff  In  which 
he  agreed  Uiat  If  be  should  find  a  buyer 
for  the  farm  he  would  give  him  an  addition- 
al connnfsslou  of  one-half  of  aH  he  should 
obtain  for  the  property  In  excess  of  $20.0(X), 
and  on  January  5,  1916,  plaintiff  wired  to 
O.  S.  Andrews,  who  was  then  In  Los  Angeles, 
as  follows: 

"Have  prospective  buyer  for  your  Wasco  coun- 
ty ranch  will  you  confirm  your  offer  to  give  me 
one  half  of  all  over  twenty  thousand  dollars  that 
I  can  get  for  this  ranch  cash  payment  buyer  to 
assume  mortgages  this  does  not  include  stock 
implements  and  Clarence's  lease  on  Kelly  place 
wire  answer  care  Stelwjn  apartment  number 
forty  eight  cor  St  Clair  and  Washington.  Sam 
Hewey." 

On  January  6th,  Andrews  replied ; 

"I  will  give  yoo  one  half  of  all  over  twenty 
thousand  dollars  that  you  can  get  me  for  my 
ranch  buyer  assuming  mortgages  this  does  not 
Include  stoA  implements  or  Clarence's  lease  on 
Kelly  place   Letter  follows." 

The  letter  reads  thus: 

"January  6,  1915.  Mr.  Sam  Hewey,  Stelwyn 
Apt.  No.  48,  Portland,  Oregon— My  dear  Mr. 
Hewey:  Your  night  telegram  'Have  prospective 
bnyer  lor  your  Wasco  County  ranch.  Will  yon 
confirm  your  offer  to  give  me  one  half  of  all  over 


I  twenty  thousand  dollars  Aat  I  can  get  for  this 
ranch  cash  payment  boyer  to  assume  mortgages. 
This  does  not  include  stock  implements  and  Clar- 
ence's lesse  on  Kelly  place.  Wire  answer  care 
Stelwyn  Apartment  #48  Oor.  St  dair  A  Wash- 
ington.  Sam  Hewey 

"Sure  thing !  Mr.  Hewey,  yes,  and  I  hope  you 
make  five  thousand  out  of  it  and  it  la  a  grand 
good  cheap  buy  at  that  figure.  'For  exchange— or 
sale— 1,280  acres,  Oregon,  wheat  and  stock  farm, 
fuU^  equipped,  horses,  hogs,  poultry.  Bank  ap- 
praised value  f40,461.  Andrews,  the  Angelus 
Hotd.'  I  have  been  running  this  add  here  for  a 
month  and  have  had  over  100  answers  now. 
There  are  two  ^rties  that  mean  business  and 
have  good  propositions  and  they  look  good  to  me. 
Now  if  your  client  means  business  you  better 
hurry  so  I  can  shot  off  these  two  good  prospects 
I  have  here.  Should  you  not  wire  me  again  this 
week  I  will-  try  to  close  with  one  of  these  two 
and  will  wire  you  again  that  I  am  bringing  my 
customer  up  to  see  the  1,280.  In  other  words 
the  party  closing  first  is  the  best  man  and  he 
gets  the  farm.  Now  I  wish  you  all  kinds  of  luck 
and  hope  yon  make  over  $5,000.  Yours  very 
truly,  C.  S.  Andrews." 

On  Jaonary  Tth,  plalntlfl  wind  Andrews 
as  follows: 

"Your  telegram  received.  I  sold  your  ranch 
including  stock  implements,  and  Clarence  lease 
on  Kelly  place.  Price  above  twenty  five  thou- 
sand. Have  two  hundred  fifty  dollar  deposit 
Twenty  five  hundred  to  be  paid  in  twenty  days, 
Seventy  two  hundred  fifty  in  thirty  days.  Boyer 
to  assume  sixteen  thousand  one  hundred  twenty 
five  mortgages.  You  to  square  up  with  Kelly- 
Wire  when  can  come,  meet  me  at  Stelwyn  Apts. 
Sam  Hewey." 

On  January  8th  the  following  reply  was 
received: 

"Allow  me  to  congratulate  yon  on  the  sale  of 
wheat  farm  will  meet  you  at  Stelwyn  Apartment 
number  forty  eight  cor  St  Clair  and  Washington 
at  nine  on  Monday.  C.  S.  Andrews." 

When  the  first  memorandum  above  set  out 
was  delivered  to  Hewey,  there  was  also  de- 
llvered  an  abstract  containing  a  detailed  de- 
scription of  the  land  to  be  sold.  The  proper- 
ty was  sold  by  Hewey  to  H.  L.  Price  for  a 
consideration  of  something  more  than  $29,- 
000.  It  will  be  noted  that  the  agreed  com- 
mission on  this  amount  would  be  considerably 
more  than  the  sum  prayed  for  in  the  com- 
plaint, but  the  evidence  discloses  that  after 
the  sale  was  ccmsummated  the  plalntUF 
agreed  to  take  a  less  amount  and  Andrews 
wrote  out,  signed,  and  delivered  to  plaintiff 
the  following  Instrument: 

"I  hereby  agree  to  pay  Sam  Hewey  three  thou- 
sand ten  and  ^^/im  dollars  as  extra  commission 
above  the  regular  per  cent  on  the  $29,680. 
Sale  of  my  wheat  randi.  Regular  commission 
amounts  to  9739JS0.  O.  B.  Andrews,  Jan.  11, 
1916." 

The  plaintur  admits  having  received  $1,- 
272.6%  leaving  a  balance  of  $1,727.60  stUl 
niq>atd.  Hbe  evidence  also  discloses  the  fact 
that  the  name  of  U  M.  Andrews  was  signed 
to  the  Hartman  &  Thompson  memorandum 
by  O.  S.  Andrews,  and  it  Is  not  dlseloeed  that 
he  had  any  authwlty  to  act  for  ber.  It 
therefbre  dearly  appears  that  plaintiff  failed 
to  establlflh  any  joint  liability,  and  there- 
ton,  nnder  ttie  anthorltln  ibore  dted,  it 
was  not  error  for  the  ooort  In  iti  final  jndv- 
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ment  to  dlimlaa  t3ie  action  as  to  all  of  tbe  de- 
fendants except  0.  8.  Andrews.  It  ia  con- 
tended by  deCnidant  that  there  Is  no  com- 
peteat  eTldence  in  the  record  aatlsf^g  the 
statute  ot  fnnds  (section  808,  U  O.  L.); 
bnt  the  vrltti^  set  out  herein  when  read 
together,  as  they  should  be,  afford  abundant 
competent  evidence  to  go  to  the  Jury  npon 
the  question  of  a  snffldent  written  memo- 
randum under  the  statute  of  frauds. 

14]  It  is  true  that  the  court  erred  In  In- 
rtrucUng  the  Jnry  that  they  might  find 
against  the  defendant  Ullle  H.  Andrews,  for 
ttKxe  Is  -absolutely  no  evidence  In  the  record 
ctmnecUng  her  with  the  agreement  made  by 
her  husband ;  but  this  error  was  obviated  by 
the  subsequent  conduct  of  the  court  In  va- 
cating the  Judgment  and  dismissing  the  ac- 
tion as  to  her. 

[I]  Tbere  is  soane  discussion  In  the  briefs 
ot  the  admissibility  of  certain  parol  evidence, 
bnt  the  only  objection  made  to  the  admission 
thereof,  as  disclosed  by  the  bill  of  exceptions 
and  the  assignment  of  errors,  was  a  general 
protest  upon  the  expressed  ground  that  no 
parol  evidence  whatever  Is  admissible  to  e»- 
tabllsh  any  of  the  issues  In  the  case  because 
of  the  proviidons  of  section  808,  I*  O.  I«. 
However,  Oils  contention  Is  imtenable  for 
the  reason  that  the  statute  referred  to  pro- 
hibits only  the  admlsrion  of  parol  evidence 
for  the  purpose  of  proving  the  terms  of  the 
agreement  Itself,  and  parol  evidence  is  still 
admisslMe  tor  tlie  purpose  ot  edwwlng,  for 
example,  the  fact  that  a  purchaser  was 
found,  that  a  sale  was  effected,  that  a  part 
of  the  agreed  commission  has  been  paid,  and 
that  there  la  an  unpaid  balance.  The  ob- 
jection and  exffinition  are  therefore  unavail- 
ing. 

Tlie  judgment  is  affirmed. 

BDBNETT  and  McBRIDB,  JJ.,  ccmcnr. 


STAl^  ex  reL  STEWART  v.  BfAOT,  City 
Atty.,  et  al. 

(Bnprems  Court  of  Oregon.   Nov.  28,  1016.) 

Tdce  ^>9{1)— Computation  — Datb  — Stat- 
ute. 

Under  L.  O.  L.  |  031,  providing  that  the 
time  within  which  an  act  is  to  be  done  shall  be 
computed  by  exduding  the  first  day  and  includ- 
ing the  last,  eto.,  the  filing  of  an  Initiative  peti- 
tion and  proposed  ordinance  completed  on  No- 
vember 4,  1016,  to  be  acted  npon  at  the  election 
of  December  4,  1016,  having  been  .filed  only 
20  days  before  December  4,  1016,  did  not  com- 
ply  with  an  ordinance  requiring  snch  petition 
to  be  filed  30  days  before  the  election  at  which 
a  proposed  ordinance  or  amendment  to  the  city 
diarter  is  to  be  'snbrnitted  or  referred. 

rEd.  Note. — For  other  cases,  aee  Time,  dent. 
Dig.  SS  U-ie,  24% ;  Dec  Dig.  «=»0(1)J 

Department  2.  Original  proceeding  In 
mandamus  by  the  State  of  Oregon,  on  the  re- 
lation of  Joate  U  Stewart,  to  compel  Bert 
Uaey,  as  city  attorney,  and  Charles  Elgin, 


as  dty  recorder,  of  ttie  (tf  Salem,  to 
pr^Axe  the  ballot  title  of  a  certain  measure, 
and  cause  it  to  be  printed  on  the  official  bal- 
lot at  the  general  dectimi  of  the  dty  on  De- 
cember 4,  1016.  Donurrer  to  tbe  writ  sus- 
tained. / 

This  is  a  mandamus  proceeding  to  compel 
the  city  attorney  and  dty  recorder  of  the 
city  of  Salem  to  prepare  the  ballot  title  of 
a  certain  measure,  and  to  cause  it  to  be 
printed  on  the  official  ballot  to  be  voted  at 
the  general  election  of  the  dty  on  Decem- 
ber 4.  1916. 

On  October  24,  1916,  the  common  coundl 
of  the  dty  of  Salem  passed  an  ordinance 
amendatory  to  the  one  theretofore  enacted, 
entitled: 

"An  ordinance  to  provide  for  carrying  ialfe 
effect  the  Initiative  and  referendum  powers  r^ 
served  to  the  legal  voters  of  municipalities  by 
section  la  of  article  4  of  the  Constitution  ot 
the  state  of  Oregon,  and  the  power  to  enact 
and  amend  their  municipal  charters  reserved  to 
the  legal  voters  of  the  dties  and  towns  by  sec- 
tion 2  of  article  11  of  the  Constitution  of  the 
state  of  Oregon,  to  provide  for  the  nomber 
of  signers  necessary  for  initiative  and  refer- 
endum petitiona,  to  fix  the  time  within  wMdi 
referendum  petitions  may  be  filed  and  ordinanc- 
es become  effective,  to  provide  the  time  which 
must  elapse  before  measures  referred  may  be 
voted  upon,  and  to  pro^e  a  mode  of  nrocedure 
for  submitting  mumcipal  measures  to  the  |>eople 
by  the  common  council,  and  to  repeal  Ordmance 
No.  600,  approved  March  26,  1007,  and  to  re- 
peal Ordinance  No.  689.  approved  June  28, 
1900,  and  to  repeat  Otdlnsnee  No.  818,  approved 
June  21,  lOlO.** 

This  ordinance  was  numbered  1464,  and 
approved  by  the  mayor  of  the  dty  on  Octo- 
ber 26,  1016.  Among  other  provisions  It  re- 
quired that  Initiative  petitions  for  the  amend- 
ment of  the  charter  should  be  signed  by  a 
number  of  the  legal  voters  equal  to  15  per 
cent,  of  the  votes  cast  at  the  last  preceding 
dty  dectlon  and  filed  with  tbe  dty  recorder 
'*not  later  than  80  days  before  the  next  r^- 
lar  dty  election  at  which  such  proposed  ordi- 
nance or  amendment  is  to  be  submitted  cv 
referred." 

The  alternative  writ  redtes,  amrag  other 
thli^  that  an  initiative  petition  and  pro- 
posed measure,  a  copy  d  which  is  thereto 
annexed  and  marked  BxhlUt  A,  signed  by 
the  requisite  number  of  qualified  and  regis- 
tered voters  of  the  dty  In  proper  form  and 
duly  verified,  was  filed  with  the  dty  record- 
er "on  and  between  November  2,  1016,  and 
November  4,  1916,"  and  Omt  the  next  gener- 
al election  of  the  dty  occurs  on  December  4, 
1916.  The  writ  further  shows  a  compliance 
in  other  respects  wlUi  the  requirement  for 
the  Initiation  of  an  amendment  to  the  dtr 
diarter. 

S.  T.  RichardB<m.  of  Salem,  for  petitioner. 
Bert  W.  Macy,  of  Salem,  for  defendants. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  dty  officers  demur  to  the  alternative 
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writ  for  tbe  reasoD  that  It  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
ttOD  or  entitle  the  relator  to  tiie  relief  sought 
therein.  The  former  ordinance  of  the  dty 
1^  Salem  provided  that  such  an  initiative  pe- 
nUon  should  be  filed  with- the  recorder  60 
days  prior  to  the  election  at  which  the  meas- 
ure was  to  be  roted  upon.  It  is  the  conten- 
tion on  the  part  of  the  dty  that  the  Initia- 
tive petition  was  not  filed  with  the  (dty  re- 
corder within  the  time  provided  by  law.  It 
is  In^sted  that  the  ordinance  amending  the 
former  ordinance  and  reducing  the  time  for 
filing  such  petition  to  30  days  before  the 
election  did  not  go  into  effect  until  10  days 
after  the  same  was  approved  by  the  mayor, 
or  until  November  Q,  1916,  and  therefore* 
thtfe  was  not  time  for  a  compliance  with  the 
terms  thereof  before  the  election  on  Decem- 
ber 4tfa,  and  that  tbe  petition  was  not  filed 
within  the  time  allowed.  The  contrary  Is 
maintained  by  counsti  for  plalntUt  That 
the  dty  council  may  ordain  provisions  for 
the  carrying  Into  effect  of  the  loltlatlTe  and 
referendum  powers  reserved  to  the  legal 
voters  of  a  municipality  la  well  settled  and 
unquestioned.  Assuming  without  deciding 
that  the  ordinance  ai;^roved  October  25th, 
Is  In  force,  the  date  of  the  election  at  which 
it  Is  desired  to  have  the  Initiative  measure 
acted  upon  being  December  4,  1916,  by  the 
terms  of  the  latter  ordinance  such  initiative 
petition  must  be  filed  with  the  recorder  not 
later  than  80  days  before  that  date.  In  order 
to  comply  with  this  requirement  the  last  date 
npon  which  such  petiti«m  oonld  have  been 
filed  was  NovHDber  8,  IBlfl.  In  oth«  words. 


after  the  flling  of  sndi  petUlaD  80  fuU  days 
must  elapse  before  the  Section.  The  flUng 
of  tbe  petition  having  been  completed  on 
November  4th,  exdudlng  that  day  mly,  29 
days  would  elapae  be^aa  December  4»  191& 
SecUon  581,  L.  O.  L.,  provides  in  part  as 
follows: 

"The  time  withla  which  an  act  is  to  b«  done, 
as  provided  in  this  Code,  shall  be  computed  by 
ezcludine  the  first  day  and  including  the  Inst, 
unless  the  last  day  fall  upon  Sunday,  Christ- 
mas, or  other  nonjodieial  day,  in  wmeh.  case 
the  last  day  shall  also  be  enuuded." 

In  Bynearson  t.  Union  Ooonty,  M  Or.  181, 
108  Pac.  786,  In  appljing  aectloii  631,  U  O. 
Lb,  to  the  statute  requiring  a  satisfactory 
proot  "that  nottoe  has  been  givoi  by  advu^ 
tisanrait,  posted  •  •  *  thirty  days  loe- 
vloua  to  the  presentation  of  said  petition  to 
the  county  court"  where  the  notioe  was  post 
ed  upon  September  3d,  and  the  first  day  of 
the  term  of  the  county  court  then  next  en- 
suing was  October  3.  1906,  it  was  hdd  tliat 
sucbr  notices  were  posted  only  28  days  prior 
to  the  session  at  tbe  court.  See,  also,  U.  S. 
Nat  Bk.  V.  Shefier,  77  Or.  679.  581,  148  Pma 
51, 162  Pac.  284. 

It  is  unnecessary,  therefore,  to  consider 
the  question  as  to  whether  the  ordinance  is 
in  force  as  In  any  evoit  the  Initiative  peti- 
tion was  not  filed  according  to  the  allega- 
tions of  the  alternative  writ  SO  days  before 
the  dty  election,  in  accordance  with  Ordt 
nance  Na  1464. 

The  demurrer  to  the  writ  will  therefore  be 
sustained. 

McBBIDE,  BENSON,  and  HABBIS,  JJ^ 
concur. 
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IMPBBIAIi  LAND  CO.  «t  nL  t.  IMFEIRIAL 
IRR.  DIST.  et  aL  (L.  A.  8765.) 

(Sapreme  Conrt  of  California.   Nov.  17,  1916.) 

1.  CONSTITUTIONAI.  LAW  ^»285  —  DD»  PBO- 

CESB  OF  Law— Curative  Aotb. 
Id  a  procee<1iiig  to  subject  property  to  the 
burden  of  a  tax  or  asaeosmeat,  no  curative  act 
can  deprive  a  property  owner  of  the  right  to 
reaist  a  pretended  sale,  where  the  aBBessment,  if 
enforced,  would  deprive  bim  of  his  ptopt^rty  with* 
oat  due  process  of  law,  or  otlierwiBe  infringe  hla 
eonadtutional  rights. 

(Ed.  Note.— For  otber  cases,  see  ConsHtational 
Law,  Gent.  Dig.  H  897-908;  Dee.  Dig.  «»28S.1 

2.  Watebs  akd  Wateb  Coubseh  «=a231— Ibbi- 

OATION  DI8TBICI9— O0BATITB  ACTS— "JtTBIB- 
DIOTIOKAL.** 

Bridgford  Act  (St.  1697.  p.  276)  |  68,  ao- 
tborizea  the  hoard  of  directors  of  an  irrigation 
district  to  bring  an  action  in  the  superior  court 
to  determine  the  validity  of  any  bonds  issued, 
or  aaseasments  levied,  vblle  section  69  provides 
that  if  DO  BQCfa  proceedings  shall  have  been 
brought,  then  at  any  time  within  80  days  after 
the  levy  of  any  assessment  or  issue  of  any  bonds, 
any  district  assessment  payer  may  sue  to  deter- 
mine the  vaKdity  of  any  sneh  assessment,  while 
section  72  deciarea  that  so  conteat  of  aaything 
or  matter  shall  be  made  other  than  within  the 
time  and  manner  specified.  Held,  that  the  stat- 
utes prescribe  a  particular  method  of  contesting 
Irrigatioo  assessments,  and  while  a  wholly  defec- 
tive assessment  cannot,  be  cured,  a  property  own- 
er cannot,  unless  be  sues  within  the  .30-day  pe- 
riod, attack  an  assessment  for  mere  noncompli- 
ance with  those  provisions  which  the  Legislature 
need  not  have  reqnired  in  the  first  place,  this 
being  true  as  to  jurisdicticMial  steps  relating  to 
procedure  which  need  not  have  been  required,  the 
term  "jurisdictional"  not  only  referring  to  the 
power  to  levy  the  assessments,  but  to  the  pro- 
cedure. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coursea,  Cent.  Die.  1 320;  Dec.  Dig.  «s» 
231. 

For  other  deflnitioBa,  ane  Words  and  Fhrasea, 

First  and  Second  Series,  JurisdictioD.] 

8.  Watxbs  and  Watkb  Coman  «S9227— Ib- 

UOATION  DlSTRICm— CCBATIVB  ACTB. 

The  failure  of  the  board  of  directors  of  an 
Irrigation  district  to  enter  in  full  in  the  minutes 
a  call  for  a  special  meeting  in  accordance  with 
Bridgford  Act,  |  14,  is  a  mere  Irregularity,  and 
failure  of  property  owners  to  sue  on  such  ground 
within  the  80  days  pcescribad  by  section  69  oj^ 
crates  as  a  waiver. 

WEd.  Note.— For  other  casas,  aee  Waten  and 
ater  Coursea,  Gent  Dig:  S  318;  Dec.  Dig.  «=> 
227.] 

4.  Watebb  AND  Wateb  Goubbbs  «»227— Ib- 
BiGATioN  DiBTBiOTft— Special  Meetings. 
Under  Bridgford  Act,  |  14,  declaring  that 
special  meetings  must  be  ordered  by  a  majority 
of  the  board,  and  that  the  order  muat  be  entered 
of  record,  and  5  days*  notice  given  to  each  mem- 
ber not  joining  in  the  order,  it  is  sufficient,  all 
members  joining,  to  record  in  the  minutes  of  the 
board  an  order  for  a  special  meeting  for  the  pur- 
pose of  setting  the  rate  of  taxes  for  the  yearly 
assessment  of  an  irrigation  district ;  it  being  un- 
nscesaary  tbat  the  record  set  forth  the  matter 
with  particidarity. 

[Ed.  Note.— For  otiier  oiaea.  s«e  Watan  and 
Water  Courasi,  Gent  Dig.  1 318;  Dec  Dig.  ^ 
227.] 


5.  Watebs  and  Wateb  Coubbbb  ^»227— Ib- 

BIQATION  DiSTRICTB — SPECIAL  MEETINGS. 

As  the  section  does  not  prescribe  when  the 
order  shall  be  entered,  it  la  snfficient  that  tb» 
entry  be  made  in  the  minutes  of  the  meeting  hdd 

pursuant  thereto. 

[Ed.  Note.— For  otber  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  I  318 ;  Dec.  Dig.  <^ 
227.] 

6.  Waters  ahd  Wateb  Coubsbs  «S3231— Ib- 
bigatioh  DisTBicrs— Assebsuents— Ibbegtt- 

LABITT. 

Under  Bridgford  Act,  I  B9,  as  ammded  in 
1911  (St  1011.  p.  1111),  providing  for  special 
elections  for  submission  to  voters  in  irrigation 
districts  of  special  assessments,  and  that  an  as- 
sessment of  not  to  exceed  2  per  cent,  of  the  val- 
ue of  the  asseasaUe  property  may  be  levied  in 
any  <me  year  by  resolotiMk  of  at  least  four-fifths 
of  the  members  of  the  board  of  directors,  the 
amount  not  to  exceed  $76,000,  the  board  of  di- 
rectors of  an  irrigation  tBstrict  has  jurisdiction 
to  levy  a  spedal  assessment,  and  though  the 
mode  of  levy  was  irregular,  such  izegularities  are 
waived  under  section  60,  where  property  owners 
did  not  sue  within  the  SO  days  allowed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  320;  Dec  I^. 
<S=3281.] 

7.  Watebs  and  Wateb  Coubses  «=:>231— Ib- 

BIGATIOS  DISTBICTS  —  ASSESSMENTS  —  OrFEB 

TO  Do  Bquttt. 
Where  assessments  levied  by  an  irrigation 
district  were  valid,  property  owners,  objecting 
to  the  mode  of  enforcement  who  did  not  offer  to 
pay  the  amounts  legally  due,  have  no  standing 
in  a  court  of  equity;  for  a  person  must  do  equity 
to  be  entitled  to  equitable  assistance. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Coarso,  Gent  Dig*  I  320;  Dec.  Dig.  «a> 
231.] 

8.  Watbbs  and  Wateb  Goubses  «=»281— Ib- 
moATion  DnrrBicra— ABBBssuEnTs. 

Where  under  Bridgford  Act  I  69,  irtegola- 

rities  in  an  assessment  by  the  board  of  directors 
of  an  irrigation  district  were  waived,  evidence  of 
such  irregularities  was  properly  excluded  in  a 
suit  to  enjoin  the  assessment  as  invalid. 

[Ed.  Note.— For  other  auns,  see  Waters  and 
Water  Goorsesi  Cent  Dis^  1  820;  Dec  Dig;  «a> 

231.] 

9.  Watbbs  and  Wateb  Cotibses  <3=»231— Rc- 
viEW— Pbesentation  of  Qbounds  or  Bb- 
viEw  IN  Couet  Below. 

In  a  suit  to  enjoin  an  assessment  by  an  ir- 
rigation district,  where  it  was  contended  that 
the  lands  of  plaintiffs  were  not  described  upon 
the  assessment  book  as  required,  but  the  record 
did  not  riiow  the  book  was  ofEered  in  evidence,  or 
that  plaintiffs'  questions  relative  to  SQch  book 
indicated  they  were  seeking  to  show  the  insuM- 
ciency  of  the  descriptions,  the  exclusion  of  ques- 
tions as  to  tile  book  cannot  be  complained  of  on 
appeal;  the  matter  not  having  been  raised  and 
disposed  of  below. 

[Ed.  Note— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  I  320;  Dec  Dig.  «=» 

231.1 

Department  1.  Appeal  from  Superior 
Court,  Imperial  Count}';  F.  J.  CoIp.  Judce. 

Action  by  the  Imperial  Land  Company,  a 
corporation,  and  others  against  the  Imperial 
Irrigation  EHatrict  and  others,  if  rom  a  judg- 
ment for  defendants  aod  an  order  denying 
new  trial,  plaintiffs  appeaL  Aflirmed. 
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Valentine  &  Newby,  of  Los  Angeles,  for  ap- 
pellants. Haines  &  Haines,  of  San  Diego, 
and  B.  D.  McPherrin,  of  Imperial,  for  re- 
^Ddents. 

SLOSS,  J.  The  plaintiffs,  owners  of  land 
within  the  boundaries  of  Imperial  Irrigation 
district,  brought  this  action  against  the  dis- 
trict and  its  officers  to  obtain  an  tnjonctlon 
.restraining  the  sale  of  tbe  property  of  plaln- 
tUlB  for  nonpayment  ot  an  assessment  at- 
tempted  to  be  levied  by  the  district  for  the 
year  1912,.  and  for  a  decree  annulling  said  as- 
sessment Judgment  went  for  the  defend- 
ants, and  plaintifFs  appeal  from  sudi  Judg- 
ment and  from  an  order  denying  their  motion 
for  a  new  triaL 

Imperial  irrigation  district  was  oi^nlzed 
in  December,  1911,  under  the  act  approved 
March  81,  1897  (commonly  known  as  tbe 
Bridgford  Act),  and  amendments  thereta 
Stats.  1897, '  p.  254.  The  assessment  herein 
attacked  was  levied  aa  August  2,  1912,  and 
was  an  assessment  of  seven  mills  (fO.007)  up- 
on each  dollar  of  assessed  value  of  real  prop- 
erty within  the  district.  Tbe  present  action 
was  commenced  on  August  16,  1918,  some- 
tUag  more  than  a  year  after  the  levy  of  the 
assessment. 

[1, 2]  The  plaintiffs  and  appellants  re^  up- 
<Hi  various  asserted  defects  in  the  proceed- 
ings both  before  and  after  the  levy  of  the 
assessment.  With  nepect  to  eveiytblng  tak- 
ing place  up  to  the  date  ctf  the  assessment 
(At^st  2,  1912).  the  defradants  set  up  in 
their  answer  the  limitations  contained  in  sec- 
tions 68,  69,  TO.  71,  and  72  of  the  statute. 
Section  68  authorises  tlie  board  of  directors 
of  the  district  to  bring  an  action  in  tbe  su- 
perior court  to  determine  the  validly  of  any 
bonds  Issued  or  assessments  levied.  Section 
68  ifforldes  that  If  no  such  proceeding  shall 
have  been  brought,  then  "at  any  time  within 
thirty  days  after  tbe  levy  of  any  assessment 
or  Issue  of  any  bonds  under  tbe  provisions  of 
this  act,  any  district  assessment  payer  may 
bring  an  action  In  the  superior  court  of  the 
county  where  the  office  of  the  board  of  di- 
rectors is  located,  to  determine  the  validity 
of  any  sudi  assessmeit  or  such  bonds."  Sec- 
tion 70  provides  for  the  consolidation  of  con- 
tests ;  section  71,  for  the  manner  of  disposing 
of  sntib  contests.  Section  72  dedares  that: 

"Ho  contest  of  anything  or  matter  bereia  pro- 
vided shall  be  made  other  than  within  the  time 
and  manner  herein  specified.   *   *  *  " 

Tbe  court  below,  after  finding  that  tbis  ac- 
tion was  commenced  more  than  80  days  after 
the  date  of  the  levy  of  the  assessment,  drew 
as  one  of  its  conclusions  of  law: 

"That  said  suit  is  barred  as  to  all  attack  upon 
said  assessment  by  tbe  proTisions  of  sections  69, 
70,  71,  and  72  of  the  Irrigation  District  Act" 

Sections  69  and  72  create  a  particular  ac- 
tion as  the  sole  mode  by  which  .a  landowner 
may  attack  the  validity  of  an  assessment,  and 
enact  a  period  of  Umltatloa  for  such  action. 
These  provisions  are  not  analogous  to  those 
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of  the  street  law  giving  an  appeal  to  tlie 
dty  council.  Stats.  1886,  p.  147.  Tbe  decision 
of  the  council  is  made  conclusive  only  up- 
on "errors,  Informalities,  and  Irrogularltles 
which  said  city  council  might  have  remedied 
and  avoided."  Where  the  contract  Is  void 
in  Its  inception,  the  owner  is  not  therefore  re- 
quired to  appeal  to  the  council.  Manning  v. 
Den,  90  OaL  610,  27  Pac.  435;  McBean  v. 
Redlck,  96  Cal.  191,  31  Pac.  7;  Chase  v. 
Treas.,  122  Cal.  640,  55  Pac.  414.  But  the 
proceeding  authorized  the  Bridgford  Act  is 
brought  in  a  court  of  general  jurisdiction, 
which  has  full  power  to  pass  upon  any  ques- 
tion touching  the  substantial  rights  of  the 
parties,  and  tbe  grounds  of  attack  which  may 
be  made  upon  tbe  levy  tn  su<di  proceeding  are 
In  no  way  limited.  It  nay  be  that  tbe  provi- 
sions under  dlscussiott  would  not  bar  an  ac- 
tion directed  against  tiie  pretended  levy  of  an 
assessment  by  a  body  which  bad  no  legal  ex- 
istenoe  or  bad  no  power,  by  any  kind  of  pro- 
ceeding, to  levy  tbe  assessment  But  we 
think  they  must  certainly  be  <q>eraave  to 
foreclose  an  attack  based  upon  more  irregu- 
larities, or  upon  the  failure  to  comply  with 
statutory  requirements  which  the  Legislature 
might  In  the  flrat  instance,  have  failed  to  en- 
act In  tbia  revect,  the  effect  of  tbe  statute 
Is  at  least  as  strong  as  is  tbe  provlslim  of  tbe 
Street  Bond  Act  (Stats.  1893,  p.  83),  decilaxlnLg 
that  the  bonds  issued  under  the  act  sliall 
be  conclusive  evidence  of  all  proceedings  pre- 
vious to  the  making  of  tbe  oertlfled  list  of  all 
assessments  unpaid.  TbSs  provision  recdved 
caroful  consideration  at  the  hands  of  this 
court  in  Chase  v.  Trout,  146  CaL  850,  60  Pac. 
81.  See,  also,  Baird  v.  Monroe.  160  OaL  668. 
89  Pac.  862;  Board  of  Ed.  v.  Hyatt,  152  CaL 
519,  03  Pac.  117;  Wilcox  v.  Bngebretsen,  160 
Oal.  292, 116  Pac  750;  Schaffer  v.  Smith,  169 
Cal.  771, 147  Pac.  976.  Tbe  ooncluslfm  reach- 
ed was,  as  above  Indicated,  that  a  curative 
act,  or  a  <dause  making  bonds  conduslTe  evi- 
dence of  tbe  r^ularlty  of  prior  proceedings, 
was  operative  so  far  as  to  cure  a  failuro  to 
comply  with  any  step  which  the  Legislature 
might  originally  have  omitted  from  the  re- 
quirements of  tbe  statute.  In  any  proceed- 
ing designed  to  subject  the  property  of  an 
Individual  to  tbe  burden  of  tax  or  assessment, 
certain  elements  are  essential  to  constitute 
compliance  with  the  mandates  of  the  state  or 
federal  Constitutions.  It  is  agreed  on  all 
bands  that  no  curative  act  can  deprive  a 
property  owner  of  the  right  to  resist  a  pre- 
tended assessment  which,  if  enforced,  would 
deprive  him  of  his  property  without  due 
process  of  law  or  otherwise  infringe  his  con- 
stitutional rights.  But  short  of  this,  thero 
is  no  more  reason  for  denying  to  the  stetute 
before  us  than  to  that  Involved  in  Chase  v. 
Trout,  supra,  the  effect  of  foreclosing  any  at- 
tack based  upon  the  failure  to  pursue  regu- 
larly or  at  all  those  st^s  which  the  Legisla- 
ture was  not  bound  to  make  a  part  of  the 
statutory  procedure.   As  is  pointed  out  In 
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Gliase  T.  Tnmt,  n^ra,  tbe  applteabUlty  of 
cnratlTe  statutes  la  not  to  be  determined 
sol^  b7  Inquiring  whether  the  stevB  cnuitted 
or  defdctlTely  perfonoed- were  "jnrladictlon- 
aL"  Tlie  twin  **}uri8dlctional"  has  been  nied 
In  Tartona  Knaea.  The  power  to  levy  an 
aasessment  or  tnq;>oae  a  UabUlty  (m  private 
property  1b  derived  solely  from  the  statute, 
and  must  be  exercised  In  the  manner  laid 
down  In  the  statute.  In  this  sense,  the  Jurls- 
dlctlim  ot  the  board  extends  only  to  Its  right 
to  act  In  the  manner  prescribed  by  the  Legis- 
lature.  But  with  respect  to  any  steps  which 
are  not  ooostltntlonally  necessary,  the  Legis- 
lature may,  In  the  very  act  which  requires 
these  "Jurisdictional"  st^s  to  be  takoi,  de- 
clare that  unless  objection  is  made  at  a  cer^ 
tain  time  or  in  a  certain  way,  a  fellnre  to 
take  these  steps  shall  not  affect  the  validity 
of  the  proceeding.  This  is  the  idain  meaning 
of  the  holding  in  Chase  v.  Trout,  supra,  and 
we  do  not  doubt  that  it  Is  equally  applicable 
here. 

The  objections  urged  by  the  appellant  to 
the  assessment  all  fall  within  the  character 
of  irregularities  not  affecting  the  constitu- 
tional rights  of  the  assessment  payer,  anfl 
therefore  not  beyond  the  remedial  power  of  a 
curative  clause  or  a  statutory  limitation  like 
that  contained  in  the  BrldgfOrd  Act 

[t-S]  1.  The  assessment  was  levied  at  a 
special  meeting.    Section  14  of  the  act  pro- 
vides that  qwdal  meetings — 
"moat  be  ordered  by  a  majority  of  the  board. 

order  must  be  entered  of  record,  and  five 
days  notice  thereof  most,  by  the  secretary,  be 
givm  to  each  member  not  joining  In  the  atdar." 

It  also  provides  that  the  order  must  specUy 
the  business  to  be  transacted.  The  com- 
plaint alleges  that  the  call  or  order  for  raid 
meeting  was  not  entered  upon  the  minutes  of 
the  board,  and  the  purpose*  of  the  said  call 
was  not  spedfled  tb«ein.  The  answer,  while 
not  as  spedflc  and  direct  as  it  might  have 
beo,  did,  we  think,  contain  a  sufficient  tra- 
verse of  the  material  porttona  of  these  aU^a- 
tlons.  It  appeared  that  the  minutes  of  the 
special  meeting  ot  Ao«nst  2, 1912,  stated  that 
said  meeting  was  called  by  order  of  all  the 
board  to  set  the  rate  of  taxes  for  the  assess- 
ment of  1912-1913.  We  think  this  was  a 
Buffldent  compliance  with  the  requlremmt 
Oiat  'iihe  order  most  be  altered  of  record." 
The  record,  L  e.,  tbe  minutes  of  the  board, 
contain  an  entry  of  the  fact  that  all  the  mem- 
bers of  the  board  had  ordered  a  special  meet- 
ing at  a  given  ttme  for  the  purpose  of  setting 
"the  rate  ot  taxes  for  the  assessmoit  of  1912- 
1918."  It  is  true  that  the  order  made  by  the 
directors  was  not  entered  in  haec  verba  in  the 
record,  but  the  substance  thereof  was  so  re- 
corded and  this,  we  think,  was  sufficient 
There  Is  no  claim  that  the  directors  did  not 
in  fftet,  unite  in  making  an  order  fdr  a  special 
meedng  for  the  purposes  named.  This  was 
sufficient  to  vest  In  the  board  the  power  to 
levy  an  assessment  authorised  by  the  statute. 
The  fiiilure  to  enter  the  call  In  full  la  the 
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minutes  Is  at  most  a  mere  irregnlarl^,  which 
would  be  cured  by  the  fidluie  of  an  assess- 
ment payer  to  bring  his  action  within  80  days. 
We  find  nothing  in  the  statute  which  requires 
that  tho  order  for  meeting  shall  be  entered  of 
record  "five  days  before  the  meeting."  All 
that  Is  required  Is  that  the  order  shall  be 
entered,  and  that  6  days*  notice  shall  be  glv< 
en  to  membeiB  not  joining  In  the  order.  No 
notice  was  required  here,  since  all  the  mem- 
bers joined  in  the  order.  The  statute  does 
not  prescribe  the  time  when  the  order  must 
be  entered,  and  It  wotdd  seem  that  the  ap- 
propriate place  for  such  ratry  would  be  in 
the  minutes  of  the  meeting  held  puzsuant  to 
the  order. 

[I]  2.  It  is  claimed  that  the  board  had  no 
authority  to  levy  an  assessment  except  by 
resolution  apedtying  the  amount  of  money 
pr(^>osed  to  be  raised  and  the  purpose  for 
which  It  Is  intended  to  be  used.  ^Section  39 
of  the  act  provides  for  the  levy  of  an  aasess- 
ment suffldent  to  raise  interest  tm  outstand- 
ing bonds,  sums  due  or  to  become  due  on  ac- 
count of  rentals  or  charges  for  lands  or  wa- 
ter rights  acquired  by  the  district  or  to  pay 
contracts  or  obligations  whldi  have  been  re- 
duced to  Judgment.  ~  The  complaint  alleges, 
and  it  Is  not  denied,  that  the  district  had  not 
on  August  2,  1912,  any  obll^tions  falling 
within  these  classes.  The  assessment  was  not 
therefore  authorized  by  section  39.  But  sec- 
tion 60  authorizes  the  board  to  call  a  spe- 
cial election  for  submission  of  the  question 
whether  or  not  a  special  assessment  shall  be 
levied  "for  the  pnrpose  of  raising  money  to 
be  applied  to  any  of  the  purposes  provided  in 
this  act"  Among  such  purposes  are  tbe 
necessary  expenses  of  conducting  the  district, 
including  the  payment  of  salaries  of  officers 
and  employes.  Section  59,  as  originally  en- 
acted, made  an  election  a  prerequisite  to  the 
levy  of  any  assessment  thereunder.  In  1911 
(St  1911,  p.  1111)  the  secUon  was  amended 
by  the  adoption  of  the  following  proviso : 

"Provided,  however,  that  an  assesBment  of  not 
to  exceed  two  per  centum  of  the  value  of  the  as- 
sessable property  within  the  district  may  be  lev- 
ied in  any  one  year  without  such  vote  by  the 
adoption  of  a  resolution  by  at  least  fonr-Sfths  of 
tbe  members  of  the  board  of  directors,  such 
amount  not,  however,  to  exceed  tbe  sum  of  mv- 
tttyfive  tbouasnd  (|7S,00(9  dollars." 

It  is  under  this  proviso  tiiat  the  dlstrid 
asserts  the  right  to  levy  the  araessment  In 
question.  The  language  quoted  clearly  au- 
thorizes the  levy  of  an  assessment  for  the 
general  purposes  of  the  district  It  Is  ar* 
gued  by  the  appellant  that  section  69,  read 
In  conjunctl«k  with  other  provisions  of  the 
act,  provides  that  any  resolution,  levying 
such  assessment,  must  be  preceded  by  an  esti- 
mate and  determination  of  the  amount  of 
money  necessary  to  be  raised,  and  must  spec- 
ify the  amount  of  money  proposed  to  be 
ndsed  and  the  purpose  fw  whidi  it  is  In- 
tended to  be  used.  We  need  not  determine 
whether  the  act  should  be  construed  in  the 
manner  thus  claimed.    Certainly  these  re- 
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qulrements,  If  they  be  regnlrements  of  th« 
act,  are  matters  which  might  have  been  omit- 
ted by  the  LeKlslatare  without  InMnglng 
oonstltntlonal  rl^^ts.  The  failure  to  observe 
them,  therefore,  constltnteB  an  Irregularity 
which,  under  the  views  hereinabove  express- 
ed, cannot  be  availed  of  by  an  assessment 
payer  who  has  failed  to  bring  his  action 
within  the  period  of  30  days  limited  by  sec- 
tion 69  of  the  act 

The  same  answer  applies  to  the  suggestion 
of  appellants  that  the  assessment  was  levied 
(according  to  the  recital  of  the  mlnntes)  by 
a  mere  motion  rather  than  by  a  resolution. 
Assuming  that  there  la  any  substantial  dif- 
ference between  a  motion  and  a  resolution, 
this  point  is  no  longer  available  to  the  ap- 
pellants. 

Without  specifying  other  objections  to  the 
levy  of  the  assessment,  It  may  be  said  that 
they  are  all  of  such  character  as  to  be  cured 
by  the  sections  fixing  a  specific  procedure 
and  a  period  of  limitation  for  attacks  upon 
assessments. 

[7]  Other  objections  based  on  proceedings 
had  after  the  levy  of  the  assessment  are 
also  urged  by  the  appellants.  The  complaint 
contained  no  offer  to  pay  the  amount  Justly 
due.  "It  is  now  firmly  settled  by  our  deci- 
sions that  where  a  property  owner  applies 
for  equitable  relief  against  the  public  au- 
thorities, as,  for  example,  to  restrain  pnn 
ceedings  for  the  collection  or  enforceiAent  of 
taxes  assessed  against  it,  or  to  enjoin  the 
execution  of  a  tax  deed,  or  to  cancel  a  Hen  or 
charge  for  taxes,  of  record  against  his  land, 
and  It  appears  that  all  or  some  part  of  the 
tax  charged  is  Justly  and  equitably  due  from 
the  plaintiff,  or  chargeable  upon  the  land,  he 
must,  as  a  condition  of  obtaining  such  relief, 
first  pay  or  offer  to  pay  the  amount  Justly 
due,  or  he  must  be  required  to  do  so  before 
the  relief  to  which  he  shows  himself  entitled 
Is  given."  Holland  v.  Hotchklss,  162  Cal. 
366,  370,  123  Pac.  258.  259  (L.  B.  A.  19150. 
492) ;  Gouts  v.  Cornell,  147  CaL  560,  82  Pac 
194,  109  Am.  St.  Bep.  168 ;  Trlppet  v.  State, 
149  Oal.  530,  86  Pac.  1084,  8  L.  R.  A.  (N.  8.) 
1210 ;  San  Diego,  etc.,  Co.  v.  Cornell,  150  Cal. 
637,  89  Pac.  603;  Johnson  v.  Canty,  162 
CaL  391,  123  Pac.  263.  The  principle  has 
been  applied  to  an  action  to  enjoin  a  sale  of 
land  for  delinquent  assessments  of  an  Irri- 
gation distilct  organized  under  the  Wright 
Act,  In  force  prior  to  the  enactment  of  the 
statute  here  Involved.  Quint  v.  Hoffman, 
103  Cal.  507,  37  Pac.  P14,  777.  There  being, 
as  we  have  seen,  a  valid  assessment  upon 
the  lands  of  appellants,  the  rule  Is  properly 
applied  to  prevent  any  attack  .upon  subse- 
quent proceedings  looking  to  the  collection  of 
the  assessment 

[t,  9]  The  appellants  complain  of  various 
rulings  of  the  court  sustaining  objections  to 
offers  of  evidence.  With  one  possible  ex- 
ception, all  of  the  evidence  thus  rejected  re- 
lated to  irregularities  in  proceedings  leading 


up  to  the  levy  of  the  assessment  Under  the 
views  already  expressed  regarding  the  effect 
of  a  failure  by  the  assessment  payer  to  bring 
his  action  within  the  time  limited  by  section 
69,  the  rulings  were  proper.  The  single  point 
which  may  be  ^eluded  from  this  general 
statement  is  the  assignment  that  the  court 
erred  In  excluding  evidence  offered  to  show 
that  the  lands  of  the  plaintiff  were  not  de- 
scribed upon  the  assessment  book  as  required 
by  section  35  of  the  act  The  complaint  al- 
leged and  the  answer  denied  that  there  had 
been  no  sudi  description.  But  the  record 
does  not  show  that  the  assessment  book  was 
offered  in  evidence,  or  that  the  am>ellanf8 
counsel  In  asking  questions  relative  to  such 
book  gave  any  intimation  that  he  was  seek- 
ing to  show  the  insuffidmcy  of  the  descrlp* 
tlons.  The  point  now  urged  was  not  brought 
to  the  attention  of  the  court  below,  and  there 
was  no  ruling  of  whldi  the  appellant  may 
complain  here. 

It  becomes  unnecessary,  therefore,  to  con- 
sider in  detail  the  other  points  urged  by  the 
appellant  All  of  them  are  disposed  of  by 
what  has  been  t^ld. 

The  Judgment  and  tbe  orOor  denying  a  new 
trial  are  affirmed. 

We  concur:   SHAW,  J.;  LAWIXJE,  i. 


IMPERIAL  LAND  CO.  et  al  v.  IMPERIAL 
lER.  DIST.  et  al.    (L.  A.  4196.) 

(Suprane  Court  of  California.  Nov.  17,  1916.) 

1.  Watkbs  AMD  Wateb  Covbseb  *=»231— Ib- 

aiOATION  DiBTBZCTS— AjBSESSUXNT  BOOKS. 

Where  tbe  various  pa^es  of  tbe  assessment 
book  of  a  drainage  district  contained  columns 
for  tbe  entry  of  different  matters  required,  and 
the  columns  designed  to  show  the  values  of 
property  assessed  "were  in  each  case  beaded  by 
a  d<dlar  mark,  and  in  each  colman  were  insert- 
ed figures  showing  tbe  valoe  of  the  property, 
there  was  a  sufficient  compliance  wiu  Bridg- 
ford  Act  (St  1897,  p.  266)  §  36,  requiring  tbe 
book  ta  Bbow  the  cash  value  of  property  as- 
sessed; it  being  immaterial  that  dollar  marks 
preceded  other  columns  which  contained  entries 
not  relating  to  values. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  320 ;  Dec  Dig.  «a» 
231.] 

2.  Watoes  and  Water  Cotjbses  ^=!>231— I»- 
BiQATioN  Districts— AsBESsuENT  Books. 

Under  Bridgford  Act,  S  38,  providinfj  that 
within  10  days  after  the  close  of  a  meeting  of 
the  board  of  directora  for  eqaalization  of  irriga- 
tion assessmeBts,  the  secretary  shall  have  tbe 
total  valnes  as  finally  equalized  by  the  board 
extended  in  columns  and  added,  it  is  unneces- 
sary that  the  assessment  books  show  that  tbe 
extension  and  addition  were  made  within  the 
re<iuired  time,  and  when  such  fact  Is  shown  by 
parol  evidence,  tbe  assessment  is  good. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Oent  D^  I  820;  Dec  Dig. 
4S=>231.] 

8.  Watxbb  ano  Watbb  Ooubses  «=>231— Ib- 

RiGATioN  DisTBicTs— Assessments. 
Where  a  resolution  of  the  board  of  directors 
of  a  drainage  district  recited  that  it  waa  neres- 
sary  for  the  lawful  purposes  of  the  district  that 
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the  som  of  $28,086  be  ralaed  by  spectel 
ment  for  the  general  fund,  proptrtir  owners 
could  not  complain  that  the  board  did  not  eeti- 
mate  or  determine  that  tbe  amount  specified 
wae  the  sum  required  to  be  raised  bj  special 
assessment. 

[Ed.  Note. — For  other  cases,  see  Waters  |uid 
Water  Coarses,  Cent  Dig.  i  320 ;  Dec.  Dig. 
281.] 

4.  Apfeai.  aitd  EiBKOB  «=3l001  (^— Rsnxw— 

Hakiojess  Euob. 
Where  plaintifEs,  sains  to  enjoin  enftHree- 
ment  of  an  assessment  b;  an  Irrigation  district 
were  not  entitled  to  relief,  they  were  not  prej- 
udiced by  a  judgment  ot  dismissal,  instesd  of 
cms  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  1 4200;  D«!.  Dig.  «»10<ea(2) J 

6.  PLEAiano   «=»279(4)  —  BnTFUUsKTAi. 
Plkadiho— Effect  of. 
Facts  to  be  alleged  in  a  supplemental  plead- 
ing moat  relate  to  and  be  material  to  tbe  orig- 
inal ease. 

[Ed.  Note.— For  other  casoL  aee  Pleading, 
Cent  Dig.  IS  838,  889;  De&Dig.  «=»2T9(4).] 

6.  Plkadino  «=32T0(4)  —  SuPn-EUBHTAL 
Pi-BADiNo — Effect  of. 

As  a  supplemental  pleading  is  proper  only 
In  aid  of  the  case  ma^  by  the  original  com- 
plaint relief  cannot  be  granted  upon  such 
pleading,  where  the  proof  shows  that  the  plain- 
tiff had  no  cause  of  action  when  its  original 
complaint  was  filed. 

[Eid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  838,  839;  Dec  Dig.  «»279(4).1 

7.  Plbadiho  4s»278(3)— Sdpplbhxhtal  Com- 
PUkiHT  —  Ibriqation  Disibictb  —  ASSESa- 
KKHT  AOAinST  ShFOSCEUXNX. 

In  ao  action  nnder  Bridgford  Act  I  69,  to 
determine  the  ralidity  an  assessment  levied 
by  the  board  of  directors  of  an  irrigation  dis- 
trict plaintiffs  filed  a  supplemental  complaint 
questioning  the  assessment  cm  the  ground  that 
after  the  filing  of  the  original  complaint  a  peti- 
tion for  an  election  porsaant  to  section  69,  as 
amended  by  St  1911,  p.  1111,  providing  that 
where  after  the  levy  of  ao  assessment  and  peti- 
tion signed  by  the  Quali&ed  voters  in  the  dis- 
trict equal  in  number  to  IS  per  cwt  of  the  votes 
cast  at  the  last  general  election,  such  assessment 
shall  not  be  levied  without  the  election  author- 
ized, was  filed,  which  petition  was,  by  the  board, 
rejected.  Held,  that  as  the  supplemental  com- 
plaint referred  to  matters  not  arising  until  aft- 
er the  filing  of  the  original  comidamt  and  as 
tbe  election  provided  for  is  only  in  tbe  nature 
of  a  referendum  election,  which  does  not  invali- 
date the  assessment,  relief  could  not  be  granted 
on  the  supplemental  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  f  887% :  Dee.  Dig7«Ba279(8)!a^ 

8.  Waikbs  and  Watd  Goubsbb  4ss>231— 

BIOATION  DiSTBIOTS  —  AsnsaifSHT  —  Ao- 

KHOWLEDOinnr. 
Where  notwithsunding  a  snffident  petition 
under  Bridgford  Act,  |  tw,  as  amended  by  St. 
1911,  p.  1111,  providing  that  an  assessment  by 
tbt  board  of  directors  of  an  irrigation  district 
shall  not  be  collected  without  an  electi(»i,  if  a 
petition  therefor  is  signed  by  voters  equal  in 
number  to  15  per  cent  of  the  votes  cast  at  the 
last  general  election,  the  board  of  directors  pro- 
ceed to  collect  the  sssessment  without  election, 
property  owners  may  maintain  an  action  to  re- 
strain enforcement  of  tbe  assessment. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses.  Cent.  Dig.  |  320 :   Dec.  Dig. 
^281.] 

Depaztment  1.  Appeal  from  Superior 
Court,  Imperial  Coonty;  Bobert  M.  Caark, 
Judge. 


AcOflfl  by  the  Imperial  Land  Company,  a 
corperatlon,  and  others;  against  the  Imperial 
iRigBtlen  DMrlcb,  «  corporatloD,  and  others. 
From  a  Judgment  for  ^fendants,  plalntUFa 
appeaL  Aflrmed. 

Valentine  ft  Newby,  of  Los  Angeles,  for 
appellants.  Haines  ■&  Haines,  of  San  Diego, 
and  M.  W.  Conkllng,  vt  El  Centro.  for  re- 
spoDdents. 

SLOSS,  J.  This  action  was  brought  by 
vartoos  lazidownerg  In  tbe  Imperial  irrigation 
district  to  contest  tbe  validity  ct  an  assees- 
ment  levied  by  tbe  board  of  directors  of  tbe 
district  We  have  Just  filed  an  opiulcm  In 
a  case  bearing  the  same  title  160  Pac.  113 
(L.  A.  No.  8766).  In  that  action,  tbe  assess- 
ment attacked  was  (me  levied  for  the  year 
1912,  and  onr  dedaion  turned,  In  i>art,  upon 
tbe  fact  that  the  complaint  bad  not  been  filed 
within  tbe  period  limited  by  section  68  at  the 
Bridgford  Act  (St.  189T,  p.  276).  The  assess- 
m«it  here  in  question  was  levied  on  Septem- 
ber 24,  1918,  and  the  action  to  determine  Its 
validity  was  begun  on  October  28,  1918,  less 
than  30  das's  after  tbe  levy.  On  January  9, 
1914,  tbe  plaintiffs  filed  a  supplemental  com- 
plaint, in  whIA  tbey  alleged  the  filing  of  a 
petition  ft>r  an  election  pursuant  to  the  terms 
of  section  59  of  the  act.  That  section 
provides  for  an  election  by  which  the  gnallfl- 
ed  electors  of  the  district  shall  determine 
wheUier  or  not  a  special  assessment  shall  be 
levied  "for  the  purpose  of  raising  money  to 
be  applied  to  any  of  tbe  purposes  provided  in 
tbls  act."  This  grant  of  power  to  call  sneb 
election  Is  followed  by  a  proviso  (St.  1911.  p. 
1111),  authorizing  tbe  board  to  levy  In  any 
year  an  assessment  not  exceeding  2  per  cent- 
um of  the  value  of  the  assessable  property 
within  tbe  district,  and  not  exceeding  $76,000. 
without  tbe  vote  of  the  electors ;  "provided, 
further,  that  if  a  petition  shmed  by  quaUfled 
voters  in  the  district  equal  in  number  to 
fifteen  per  centum  of  the  votes  cast  at  the 
last  preceding  general  electltm  in  such  dis- 
trict, shall,  within  thirty  days  after  the  board 
shall  by  resolution  have  provided  for  the 
levying  of  such  assessment,  be  died  with 
such  board  petitioning  that  an  election  rela- 
tive to  the  levying  of  snch  assessment  be 
held,  such  abseesment  shall  not  be  levlerl 
without  the  election  ^vlded  *  *  *  In 
this  sectioB."  The  supidemental  complaint, 
after  setting  futh  the  filing  of  a  sufficient 
petition  within  the  SO  daya,  alleged  that  the 
board  of  directors  had  refused  to  call  an 
electltm,  and  was  proceeding  to  enforce  tbe 
assessment  without  submitting  tbe  question 
to  the  vote  of  the  electors.  Tbe  answer  to 
the  original  complaint  put  In  Issue  the  alle- 
gations designed  to  show  Irregulartttes  In  the 
levying  of  the  assessment  Itself.  Tbe  answer 
to  the  supplemental  complaint,  while  admit- 
ting fbe  filing  of  a  petition,  denied  that  It 
had  been  signed  by  the  requisite  number  of 
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voters,  and  alleged  that  tbe  boaM  bad  de- 
termtned  that  it  was  "not  aatlafied  *  •  • 
that  oald  petltlcn  U  signed  by  qnaUfled  TOten 
In  tbe  dlatrict  eqnftl  In  number  to  15  per  cent 
of  tbe  rotes  cast  at  the  last  praeedlng  gm- 
eral  election.  *  *  * "  In  re^Hmse  to  the 
Issnes  raised  t^r  the  original  cmnidalnt  and 
the  answer  thereto,  tbe  findings  were  that 
the  assessment  had  been  levied  In  compliance 
with  the  requirements  of  the  law.  On  the 
supplemental  pleadings,  tbe  court  fOund  in 
accordance  with  the  allegatlonB  of  the  an- 
swer. The  conduflloos  at  law  were  that  "the 
original  ciHnplaint  lierein  should  be  dismissed 
on  the  merits,"  and  that  the  dedaratttHis 
and  action  of  the  board  of  directors  with  ref- 
erence to  the  petition  for  election  "are  con- 
clusive In  this  action  and  are  not  open  to 
collateral  attaiA  herein."  The  Judgment 
was  that  the  ctHuplainanta  take  nothing,  that 
tbe  temporary  Injunction  theretofore  issued 
be  dissolved,  and  that  tbe  defendants  recover 
their  costs.  Tbe  ai^wDants  appeal  ^m  the 
Judgment  and  attack  tbe  propriety  of  the 
determinations  made  by  tbe  court  below  with 
reference  both  to  the  original  and  the  supple- 
mental pleadings. 

[1]  We  are  satisfied  that  the  court  below 
correctly  determined  that  there  was  no  merit 
in  the  attacks  upcm  the  assessment,  made  by 
tbe  original  complaint  Certain  irregularities 
were  alleged  and  denied,  and  the  court  found 
against  the  averments  of  the  complaint  in 
each  Instance.  We  cannot  accede  to  the  claim 
that  these  findings  are  without  support  In  the 
evidence.  It  is  claimed  that  the  assessment 
book  did  not  comply  with  Bection  35  of  the 
Bridgford  Act,  In  that  it  did  not  state  the 
cash  value  of  the  real  estate  assessed.  It 
appears,  however,  that  tbe  various  pages  of 
tlie  assessment  book  contained  columns  for 
the  entry  of  the  different  matters  required, 
and  that  the  columns  designed  to  show  the 
values  of  the  properties  assessed  were,  in 
each  case,  beaded  by  a  dollar  mark.  The 
mark  thus  appearing  at  the  head  of  the  col- 
umn was  applicable  to  all  of  the  figures  ap- 
pearing in  that  column.  It  was  not  necessary 
to  repeat  the  symbol  before  each  valuation 
on  the  page.  Knobloch  r.  Associated  Oil  Co., 
170  CaL  144.  14U  Pac.  938.  An  entirely  dif- 
ferent situation  was  presented  in  Fox  v. 
Townsend,  152  CaL  51,  91  Pac.  1004,  1007, 
and  the  earlier  decisions  there  cited.  In 
those  cases  the  assessment  roll  did  not  con- 
tain a  dollar  mark  connected  in  any  way 
with  the  figures  of  valuation.  The  appellants 
attempt  to  make  a  point  of  the  fact  that  the 
dollar  mark  was  also  printed  at  places  where 
it  had  no  purpose  or  edgnlflcance,  as,  for  ex- 
ample, at  the  head  of  the  column  for  "total 
number  of  acres  to  be  assessed."  But  tbe  cir- 
cumstance that  the  sign  was  unnecessarily 
or  uselessly  appended  in  some  instances  fur- 
nishes no  reason  for  denying  it  its  true  signif- 
icance tn  the  places  where  It  properly  be- 
longed. 


WIttiont  gdng  Into  nnneeessary  detail,  it 
will  suffice  to  say  that  an  inq>ectlon  of  the 
portions  of  the  assessment  book  copied  In 
the  transcript  demonstrates  that  there  is  no 
substantial  force  in  plaintiffs'  contention  that 
the  evidence  does  not  sustain  tbe  finding  that 
the  assessment  book  shows  *the  total  value 
of  all  property  assessed"  and  "the  total  value 
of  all  property  after  equalisation  by  Uie 
board  <tf  directors  of  said  district"  The  fig- 
ures appearing  In  the  lart  volume  of  the 
assessment  book  disclose  these  totals,  and 
th^  are  entered  in  such  manner  Uiat  there 
can  be  no  fiiir  ground  tor  doubt  or  uncertain- 
ty regarding  their  meaning, 

[2]  It  is  claimed  tlmt  the  assessment  book 
does  not  show  on  Its  face  that  the  total  valua- 
tion, as  finally  equalized  by  the  board,  had 
been  extended  into  columns  and  added  by  the 
secretary  within  10  days  after  the  dose  of  tbe 
session  of  the  board  ct  equalization.  Section 
38  of  the  act  But  the  act  does  not  require 
that  the  books  shall  show  that  the  extension 
and  addition  were  made  within  the  required 
time,  and  there  was  imcontradicted  oral  testi- 
mony that  the  requisite  acta  bad  been  so 
done. 

[3]  The  next  objectiw  is  that  tbe  evidence 
does  not  sustain  the  finding  that  the  board 
of  directors  estimated  or  determined  that 
the  sum  of  $28,935  was  the  sum  required 
to  be  raised  by  special  assessment  It  la  suf- 
ficient In  answer  to  this  point,  to  quote  the 
following  language  from  the  resolution 
adopted  by  the  board  on  September  24,  1913: 

"Be  it  resolved  by  the  board  of  directors  of 
said  Imperial  irrigation  district  tbat  it  is  neo- 
essary  for  the  lawful  purposes  of  said  district 
for  its  fiscal  year  191S-1914,  tbat  tbe  sum  of 
$28,935  be  raised  by  special  assessment  for  tbe 
general  fand."  ' 

The  statute  does  not  require  tbat  any 
more  detailed  estimate  shall  be  spread  upon 
the  record. 

[4]  Tbe  foregoing  discussion  disposes  of 
every  substantial  point  bearing  upon  the 
validity  of  the  assessment  as  Qriglnally 
levied.  The  appellants  complain  of  the  con- 
clusion of  law  that  the  ^'original  complaint 
should  be  dismissed,"  claiming  that  Judgment 
upon  the  merits  should  have  been  ordered. 
We  cannot  see  that  the  appellants  are  prej- 
udiced by  a  dismissal  in  place  of  a  Judg- 
ment against  them  on  the  merlt&  However, 
a  Judgment  of  the  latter  kind  was,  in  fact, 

[i-l]  The  plaintiffs  having,  then,  failed  to 
establish  a  case  fbr  r^tef  under  their  orig- 
inal complaint,  were  they  entitled  to  prevail 
under  the  sii^anental  pleadings?  The 
court  below  proceeded  upon  the  theory  ttiat 
the  determination  of  the  board  with  respect 
to  the  insufficiency  of  the  signatures  to  the 
petition  for  election  cmcluded  the  plain- 
tiffs,  and  prevented  them  from  showing  that 
a  sufficient  petition  to  require  an  election  had 
in  fact  been  presented.  In  tbe  view  we  take 
of  the  case,  we  are  not  called  upon  to'  deter- 
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mine  whether  tfalB  position  can  be  Bopported. 
An  analogous  qiie8ti(ni  wu  folly  considered 
bj  this  court  in  Wlloox  t.  Engebretsen,  160 
OeU.  388.  ue  Pad  7S0.  It  may  weU  be  that 
Uw  doctrloe  of  that  case  woold  ntpOn  a  Holdr 
ing  that  the  dfitermlnatton  of  the  board  ze- 
gardlns  the  saffidoicy  of  the  slgnatnies  to 
the  petition  for  an  election  under  section  69 
Is  not  cmclDslTe,  bat  that  the  question  la 
open  tar  examination  and  review  In  any  Ju- 
dicial proceeding  in  wbldb  the  validity  of  tlie 
board's  action  la  properly  called  In  question. 
Bnt  the  propriety  of  the  action  of  tbe  board 
In  refDStng  to  call  an  election  was  not  a 
proper  snbject  of  Inquiry  In  the  present  ac- 
tion. It  was  not  a  matter  which  could  be 
broaifht  Into  litigation  by  eupplemental  plead- 
ings. Hie  action  was  broui^t  under  section 
69  of  the  BridgfOrd  Act  to  determine  the 
validity  of^  assessment  levied  by  the  board. 
Tbe  case  of  tbe  plalntUftf  was  based  upon  the 
theory  and  contention  that  the  assessment  so 
levied  was  invalid.  Ibe  election  airthorised 
by  section  50  of  the  act  is  not  an  attack  up- 
on tbe  validity  of  the  origtauQ  levy.  It  pre- 
5ai^)oses  mcb  valldtl^,  bat  seeks  to  sabjeet 
the  action  of  the.board  to  a  referendum;  1  e., 
to  tbe  veto  power  of  the  etectwe  of  Ihe  dls> 
trlct  The  original  complaint  was  one  to  de- 
termine the  validity  of  the  assenment ;  that 
Is  to  say,  to  obtain  an  adjudicatiim  tiiat  the 
asBessment  was  Invalid.  ICba  soi^lemental 
c<ni9lalnt  sought  an  adjudication,  not  that 
the  assessment  was  invalid,  but  that  it  should 
be  suspended  until  the  holding  of  an  Election 
whl<A  should  result  in  autborlzlag  or  pro- 
hibiting the  enforcement  of  the  assessment 
It  follows,  therefore,  that  the  supplemental 
complaint  is  not  consistent  with  or  In  aid  of 
the  ordinal  complaint,  but  Is  the  asseition 
of  a  new  and  independent  cause  of  action. 
It  is  well  settled  by  our  dedslons  that  the 
facts  to  be  alleged  In  a  supplemental  plead- 
ing must  relate  to  and  be  material  to  the 
original  case.  Gleasoo  v.  Gleason,  64  Cal. 
136;  Brown  v.  W.  M.  C3o.,  127  CaL  630,  60 
Pac.  424;  Bowman  v.  Woblke,  166  Gal.  121, 
135  Pac.  37,  Ann.  Gas.  191BB,  1011, 

furthermore,  since  a  supplemental  plead- 
ing la  proper  only  in  aid  of  the  case  made 
by  the  original  complaint,  relief  cannot  be 
granted  upon  a  sui^lemental  complaint, 
where  the  proof  shows  that  the  plaintiff  bad 
no  cause  of  action  when  bin  original  com- 
plaint was  filed^  "If  a  party  has  no  cause  of 
action  at  the  time  of  the  iustltutlou  of  his 
action,  be  cannot  maintain  It  by  filing  a  sup- 
plemental complaint  founded  on  matters 
which  have  subsequently  occurred."  Wltten- 
broc^  V.  Bellmer,  57  CaL  12;  Gordon  v.  San 
Diego,  loa  CaL  264,  41  Pac.  801;  Mill  v.  Den, 
121  CaL  42,  63  Pac.  642.  Here  as  we  have 
seen,  tbe  plaintiffs  had  no  cause  of  action 
when  their  complaint  was  filed.  The  findings 
of  the  court  against  their  allegations  of  ir- 
regularity were  fully  supported  by  the  evi- 


dence, niey  could  not  therefore  make  a  new 
case  by  suppl«aental  cwnplalnt. 

Vot  these  reasons  the  court  could  not  have 
granted  the  plaintiffa  relief  upon  their  sup- 
plemental complaint,  and  they  are  not  in- 
jured hy  the  courts  action  thereon,  even 
though  such  action  may  have  been  baaed 
upon  an  erroneous  reason. 

YTfa  do  not  doabt  that  tbe  actlm  of  the 
board  In  attempting  to  collect  an  assessment, 
notwitbstauding  the  ffllng  of  a  suffldent  peti- 
tion for  an  election  under  section  SO,  would 
SmtUy  an  action  b?  the  assessment  payer 
to  restrain  tb»  oKforeanait  of  tbe  assess- 
ment until  the  holding  of  the  Section. 
Whether  sudi  action  can  be  regarded  as  a 
proceeding,  onder  section  60,  "to  determine 
the  validity  oi  such  assessment,**  as  Ui  sug- 
gested in  Imperial  Land  Go.  v.  Imperial  Ir^ 
rlgatlon  District.  26  Oaf.  App.  620,  147  Pac. 
598,  it  isnot  necessary  here  to  decide.  Itlssuf- 
flciait  for  the  paip<»es  of  this  case  to  say 
that,  if  the  fallore  to  call  an  electhm  givea 
to  the  landholder  the  right  to  inoceed  under 
sectioii  60  of  the  act,  such  right  is  entirely 
distinct  from  tbe  right,  asserted  by  a  cam- 
jOaint  filed  before  the  presentation  of  the 
petition  for  election,  to  assail  the  validly 
of  the  original  levy. 

The  Judgment  is  affirmed. 

We  omcnr:   SHAW,  J.;  LAWLOR,  J. 


IMPERIAL  LAl<a>  CO.  «t  bL  v.  IMPERIAL 
IRR.  DIST.  et  at  (L.  A.  8774.) 

(SnprffiOM  Gowrt  of  CaUfbmia.  Nov.  17,  1016.) 

Appeal  and  Ebbob  <®=»790(2)  —  QuEsnofts 
Pbbsbnted  roB  Hetibw— Moor  Cases. 
An  appeal  from  an  order  granting  an  in- 
junction pendente  lite,  restraining  the  enforce- 
ment of  an  assesement  levied  by  defendant  ir- 
rigation district,  will  be  dismissed,  where  Judg- 
ment on  the  merits  for  defendant  was  affirmed 
on  appeal ;  tbe  question  having  become  moot 
[Kd,  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent,  Dig.  H  4383.  4384 ;  Dec.  Dig.  «=> 
700(2).] 

Department  1.  Appeal  ficom  Superior 
Court,  Imperial  Oounty;  Louis  W.  Myers, 

Judge. 

Action  by  the  Imperial  Land  Company,  a 
corporation,  and  others,  against  the  Imperi- 
al Irrigation  District  and  others.  From  an 
order  granting  an  injunction  pendente  lite, 
defendants  appeaL   Appeal  dismissed. 

A.  Haines  and  Haines  &  Haines,  all  of 
San  Diego,  for  ai^llants.  Valentine  ft  New- 
by,  of  Los  Angeles,  for  respondents. 

SLOSS,  J.  This  Is  an  appeal  by  defend- 
ants from  an  order  granting  an  injunction 
pendente  lite.  The  injunction'  restrained  the 
enforcement  of  an  assessment  levied  by  tbe 
board  of  directors  of  the  Imperial  Irrigation 
district.  Tbe  trial  of  the  action  resulted  In  a 
Judgment  In  favor  of  the  defendauts,  and  we 
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have  thla  day  flled  an  opinion  affirming  sach 
Jadgment.  Imperial  Land  Go.  t.  Imperial 
Irr.  DisL  (U  A.  No.  4196)  160  Pac.  116. 

The  Judgment  on  the  merits,  which  now 
becomes  final,  ended  the  life  of  the  temporary 
injunction.  The  defendants  have  according- 
ly secured  every  sahstantial  benefit  which 
they  could  obtain  by  a  reversal  of  the  order 
which  they  seek  to  review  by  the  present  ap- 
peal The  rights  ci  the  parties  would  not 
be  affected  In  any  way  by  either  an  affirm- 
ance or  a  reversal  of  sndi  order.  In  thla 
state  of  facts,  the  questions  presented  are 
merely  moot  or  academic,  and  the  court  will 
not  exercise  its  appellate  Jurisdiction  for 
their  decision.  Foster  v.  Smith,  116  Gal. 
611,  47  Pac.  591;  Bradley  v.  Vooraancer, 
143  GaL  214,  76  Pac.  1031. 

The  appeal  Is  dismissed. 

We  concur:   SHAW,  J.;  LAWLOB,  J. 


Ex  parts  BALLESTRA.   (Cr.  202a) 
(Supreme  Oonrt  of  California.  Nov.  16.  191&) 

1.  CONBTITOTIONAL  LAW  «»89(1)— BiQHT  TO 
CONTBAOT— ReQULATION. 

The  right  to  make  coDtracts.  like  other  i>er- 
Bonal  and  property  rigbu,  is  subject  to  reason- 
able reflation  designed  to  promote  the  general 
conrenieace,  prosperity,  ana  welfare. 

[Ed.  Note. — For  oQier  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  157 ;  Dec.  Dig.  «=»89(1).] 

2.  Mabteb  and  Sebvant  «=»69— Patmxnt  ov 
Wages— Statutobt  Peovisioss. 

Act  June  S,  181^  amending  Act  March  1, 
1911  (St:  1915,  p.  1215),  making  it  an  oEFense 
to  issue  in  payment  of  wages  any  order,  check, 
memoraudom,  or  other  ackoowledgment  of  in- 
debtedness, unless  it  is  negotiable  and  payable 
on  demand  without  discount,  or  to  issue  in  pay- 
ment of  wages  any  script,  or  other  thing  re- 
deemable in  merchandise  or  otherwise  than  in 
money,  as  applied  to  ordinary  transactions  be- 
tween employers  and  employes  of  the  kind  wi^ 
in  its  terms,  is  valid  and  constitutionaL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  78-Sl;  Dec.  Dig. 
69.] 

3.  Mabtbk  and  Servant  4=»S4— Patmbnt  of 
Wages— Cbdcinai.  Ofe:bnsxb. 

An  affidavit  charging  that  on  a  date  named 
accused  did  willfully  and  unlawfully  issue  in 
payment  of  and  as  evidence  of  indebtedness  for 
wages  to  an  employ^  a  note  for  the  amount  of 
wages  due  two  years  after  date,  and  not  on  de- 
mand, no  part  of  which  has  been  paid,  states 
an  oSense  under  Act  June  S,  1915,  amendinji 
Act  March  1.  1911  (St  1915,  p.  1216).  forbid- 
ding payment  of  wages  by  any  order  or  ac- 
knowledgment of  indrotedncfls  unless  It  is  ne- 
gotiable and  payable  on  demand  without  dis- 
count in  cash  or  by  any  script  or  other  thing 
redeemable  in  merchandise  or  otherwise  ttian 
Id  money. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  78~B1;  Dee.  Dig.  «=> 
84.] 

4.  Habeas  Cokpus  •s>02(1)  —  Hkauito  — 
Scope  or  Inqoibt. 

On  writ  of  habeas  corpus  for  the  discharge 
of  one  accused  of  violation  of  Act  June  5,  1915. 
amending  Act  March  1,  1911  (St.  1915,  p. 
1215),  relating  to  payment  of  wages  of  em- 
ployes, ^e  contention  in  the  brief  of  counsel 


Uiat  the  note  given  by  tbe  petitioner  was  not 
for  current  wages,  but  for  accumulated  wages 
for  months  passed,  will  not  be  considered,  but 
must  await  Oie  trial  of  tlie  accosed. 

CBd.  Note.— For  other  cases,  see  Habeas 
Corpus,  Gent  Dig.  S  89;  Dee.  Dig.  «s>92<D.] 

In  Bank.  Petition  by  John  Ballestra  for 
writ  of  habeas  corpus.  Petition  denied,  and 
petitioner  remanded  to  custody. 

W.  F.  Cowan,  of  Santa  Bosa,  for  petition- 
er. Clarence  F.  Lea  and  G.  W.  Hoyle,  both 
of  Santa  Bosa,  for  respondent 

SHAW,  J.  The  petitioner  Is  In  custody 
upon  the  charge  of  having  violated  the  pro- 
vlslMis  of  the  act  of  June  5,  1915.  In  effect 
August  8,  1915.  amending  the  prior  act  of 
March  1. 1911  (Stats.  1915,  p.  1216).  Section 
1  of  the  statute  Is,  In  part,  as  follows : 

"No  person,  6rm  or  corporation  shall  Issue,  in 
payment  of  or  as  an  evidence  of  indebtedness 
for  wages  due  an  employ^,  anr  order,  cheeki 
memorandum,  or  other  acluiowudgment  ot  in- 
debtedueas,  unless  the  same  is  negotiable,  and 
is  payable  upon  demand  without  discount  in 
cash  at  some  oank  or  other  established  place  of 
business  in  the  state ;  and  no  person,  6nn  or 
corporation  shall  issue  In  payment  of  wages  due, 
or  wages  to  become  due  an  employ^,  or  as  an 
advance  on  wages  to  be  earned  by  an  employs, 
any  script  coupons,  cards  or  ouer  thing  re- ' 
deemable  m  merchandise  or  pniporttiw  to  b* 
payable  or  redeemable  otherwise  than  Kn  mon- 
ey.^* 

Section  2  makes  a  violation  of  the  act  a 
misdemeanor,  punishable  by  fine  or  imprison- 
ment, or  both. 

In  considering  this  statute  we  may  pre- 
sume, in  support  of  the  legislative  enact- 
ment, that  some  employers  In  this  state  had 
adopted  and  followed  the  custom  of  paying 
the  daily,  weekly,  or  monthly  wages  of  their 
employes  when  due  by  giving  orders  for  the 
amount  thereof  payable  only  In  goods,  or  or^ 
ders  Of  an  Indefinite  nature  not  payable  on 
demand,  but  at  some  future  time.  The  pur- 
pose Of  the  statute  evidently  is  to  prevent 
the  evils  which  the  Legislature  believed  had 
arisen  from  such  practices. 

11,2]  The  right  to  make  contracts,  like 
other  personal  and  property  rights.  Is  sub- 
ject to  reasonable  regulation  designed  and 
calculated  to  promote  the  general  conveit- 
lence,  prosperity,  and  welfare.  Mutual  Loan 
Co.  V.  Martell,  222  U.  8.  232,  32  Sup.  Ct  74, 
56  L.  Ed.  17B,  Ann.  Cas.  1913B,  629.  Laws 
having  a  reastmable  tendency  to  accomplish 
these  results,  and  not  Imposing  unreasonable 
burdens  upon  Indlvldnals,  are  valid.  The 
provisions  of  the  statute  in  question  do  not 
transgress  this  rule.  As  ai^Ued  to  ordinary 
transactions  between  employers  and  em- 
ploytfs,  of  the  kind  embraced  within  Its 
terms,  the  statute  is,  In  our  opinion,  valid 
and  constitutional. 

13]  The  athdavlt  on  which  Ballestra  la 
held  in  custody  charged,  In  the  language  of 
the  statute,  that  on  October  30,  1915.  in  Son- 
oma county,  (3al.,  Ballestra  "did  wilUuUy 
and  unlaTCfully  issue  In  payment  of  and  as 
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«Tiaence  of  IndebtednesB  for  vagea  dm  an 
employ^  to  wit:  FaSQnale  Barberies,'*  a  cer- 
tain note  set  forth  In  the  affidavit,  for  the 
amount  of  wages  due  Barbodea,  payable  two 
years  after  date,  and  not  on  demand,  no  part 
of  which  has  been  paid.  This  dearly  states 
an  offense  embraced  In  the  deacrtptloD  given 
m  the  statntok 

[4]  It  Is  claimed  tn  the  brief  of  the  peti- 
tioner that  the  note  In  qoestlon  was  not  i^vea 
for  cnnceot  weekly  or  monthly  wages  in 
the  wUnary  conrse  of  bostaiess,  bnt  that,  in 
tMb,  the  enqOoytf  had  worked  for  many 
numths  for  Ballestra.  allowing  his  wages  to 
aociinraW»  wltbont  payment,  or  to  aecme  In 
aeeaa  of  partial  payments,  until  the  anunint 
dne  was  many  times  the  monthly  wages 
agreed  on.  that  Ballestra  was  unable  presents 
ly  to  pay  this  som,  and  that  the  note  was 
executed  In  pnrsoance  at  an  agreement  be- 
tween them  to  glre  him  farther  time  for  pay- 
tumt,  or  in  otnslderatUn  that  Mary  Balles- 
tra, who  also  signed  the  note,  should  execute 
It  as  surety  the  terms  of  ttie  note  lend  color  to 
this  suggestion.  We  are  not  prepared  to 
Bay  that  the  statute  In  question  waa  Intend- 
ed to,  or  that  it  does,  apply  to  such  a  trans- 
action, or  Oiat.  If  It  did,  it  would  be  a  rea- 
sonable regulation  of  the  right  of  private 
contract  secured  by  the  GonstltuUtH],  and 
within  the  legislative  power.  We  have  not 
the  facts  before  us.  Tbe  petitioner  has  not 
been  pnt  upon  his  trial,  and  no  evidence  has 
been  taken.  He  seeks  release  solely  upon 
the  facts  stated  in  the  affidavit  upon  which 
the  warrant  of  arrest  was  issued,  and  we 
cannot  consider  other  facts  which  may  exist 
and  which  may  take  the  case  out  of  the  le- 
gitimate operation  of  the  statute,  or  which 
raise  tbe  constitutional  question  suggested. 
We  express  no  opinion  concerning  tbe  prop- 
er solution  of  such  a  case.  The  petitioner 
most  go  to  trial  upon  the  diarge  made 
against  him. 

Tbe  petitioner  is  rconanded  to  the  custody 
of  the  officer. 

We  concur:  ANOBLLOTTI,  0.  J. ;  SLOSS, 
J.;  HBNSHAW.  J.;  MBLVIN,  S.i  lAW- 
LOB,  J. 


ARTHUR  V.  MERCHANTS'  lOB  ft  COIiD 
8TOBAQB  CO.  OF  LOS  ANQBLBS. 
(U  A.  8484.) 

(Supreme  Court  of  California.    Nov.  11,  1910.) 

1.  Mastce  and  Sebvaat  «=9217(17)— Injubt 

TO  SEBVANT— ASSUUPTIOH  OF  RiBE. 

Under  Civ.  Code,  {  1870,  as  amended  by  SL 
1907,  p.  119,  providing  tbat  an  employe's  bnowl- 
edse  of  dangers  incident  to  the  work  does  not 
prevent  his  recovei?  nnlesB  he  "fully  nnderBtood, 
comprehended  and  appreciated  such  dan^ra 
and  ttwreafter  consented  to  proceed  with  his 
work,"  where  a  driver  who  was  injared  while 
in  the  employ  of  the  defendant  ice  company 
from  being  ki<4ed  by  a  vicious  horse  remained 
In  defendant's  employ  and  continued  to  drive  the 


horse  after  being  warned  at  the  animaTs  pah 
pensity  to  kick,  he  assumed  the  risk  of  injury. 

[Ed.  Note.— For  other  cases,  see  Master  aqd 
Servant,  Cent  Dig.  1  686;    Dee.  IMg.  ^ 

2.  Mastbs  aro  SEBTAira  ^»Sa7(l}-^AB8in(P- 
TioN  OF  Risk. 

A  servant  assumes  tbe  ordinary  risks  ot 
his  employment  so  far  as  those  risks  at  the  time 
of  his  employment  are  known  to  him,  or  should 
be  readily  discoverable  1^  a  pnson  ot  his  age 
and  capacity. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  674;  Dec.  Dig.  ^217a>-] 

3.  Master  akd  SsavAiTT  4s9lS0(l)— Wabnihq 
or  PaaiiA— DuTT  of  Mastbb. 

The  master  should  give  warning  <^  those 
perils  to  which  his  servants  vriU  be  exposed, 
and  of  which  he  is  or  ought  to  be  aware,  other 
than  such  as  they  in  tbe  exercise  of  oidinary 
care  should  have  foreseen  as  necessarily  inci- 
dent to  the  employment  in  the  natural  and  ordi- 
nary course  of  affairs. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  H  287,  SW;  Dee.  Dig.  ^ 
160(1).] 

4.  MaSTKE  AND  SxBTAUT  4SB167— ImDKT  TO 
SBTAWX— SUFFIOIBffOT  OF  WABmXO— UA- 

BiLiTT  or  Mastsb. 
That  the  defendant  ice  company's  route 
sni>erintendcnt  who  notified  plaintiff,  also  a 
servant  of  the  company,  that  tbe  horse  which 
kicked  him  while  he  was  sitting  on  the  wagon 
seat  aboat  8^  feet  above  the  ground  was  ad- 
dicted to  kicking  viciously  while  being  driven, 
failed  to  warn  him  that  the  horse  was  an  un- 
usually high  kldrer,  though  he  knew  such  to  be 
the  case,  did  not  make  the  master  liable,  where 
the  route  superintendent  was  not  in  the  dis- 
charge of  any  dn^  when  be  warned  tbe  servant, 
who  had  previously  received  a  sufficient  warning 
from  one  charged  with  such  duty. 

[E>1.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IHg>  S  808;  Dea  D^.  ^167.] 

5.  MasTEB  AlfD  ^IBVANT  ^»>167— IKJUBT  TO 
SEBVANT^OmCIBNCT  OF  WaBNINQ. 

Where  a  driver  in  the  em^oy  of  defendant 
ice  company,  who  was  injured  from  being  kicked 
while  riding  on  the  wagon  seat  about  3%  feet 
from  tbe  ground,  had  been  warned  that  tbe 
horse  was  addicted  to  kicking  riciouBly.  and  tbe 
employs  was  as  w^l  acquainted  with  the  danger 
from  such  horses  and  the  means  of  protection 
as  tbe  employer's  servants  whose  duty  It  was 
to  warn  bim,  the  fact  that  he  had  not  been 
warned  tbat  the  horse  was  an  unusually  high 
kicker  did  not  render  his  wnployer  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  IHg.  {  303;  Dec.  Dig.  «=>157.] 

6.  Masteb  and  Sbbvant  <C=s»157— iNJtrBT  to 
Sebvant— Durr  to  Wabn. 

Tbe  law  does  not  roQuire  tbe  employer  to 
give  bis  employe  minute  directions  as  to  the 
character  of  the  danger  he  incurs  and  the  means 
of  avoiding  it  if  tbe  employe  has  experience  in 
such  matters. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  803;  Dec.  Dig.  ^167.] 

7.  Masteb  ahd  Sbbvant  «s»12S(1)— Injubixs 
FBOu  Vicious  Animals— Li abiutt. 

Since  the  gist  of  an  action  for  injuries 
caused  by  a  vicious  animal  is  the  defendant's 
keeping  the  animal  with  knowledge  of  his  vicious 
propensities,  a  servant  injured  by  a  kick  from 
a  vicious  horse  could  not  recover  in  the  absence 
of  evidence  tbat  tbe  master  knew  of  the  vUtious 
propensities  of  the  horse. 

[Ed.  Note.— For  otho-  cases,  see  Master  and 
Servant  Cent  Dig.  |  248;  Dec;  Dig.  *=» 
126(1).] 
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8.  Mabtkb  awd  Sbbvant  ^:>278(14)  —  Ikju- 

BIES  FBOU  VlCIOUB  AlTIHAIS— LlABIUTT. 
The  fact  of  knowledge  of  the  owner  of  a 
vicious  animal  of  its  vicious  propensities  can- 
not be  inferred  from  a  statement  of  an  employ 
of  such  owner  that  the  horse  "once  got  him 
and  kicked  the  whole  shirt  oS  of  him." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  f  966;   Dec.  ^ 

9.  EviDKNCB  «=>244(11)— Irjubies  to  Smv- 
ANT— Duty  to  Wabh— Knowledge  or  Mas- 

TK»~EVIDEN  CE. 

A  Statement  of  a  foreman  made  several 
months  after  plaintiff  servant's  injury  from  a 
kick  b;  a  horse  as  to  the  vicious  character  of 
the  horse  is  not  competent  evidence  of  the  mas- 
ter's knowledge  of  such  vidoos  character  at 
the  time  of  the  injury. 

.  [Bd.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  «  926^  928;  Dec.  Dls.  «s>244ai}J 

In  Bank.  Appeal  fnnn  Superior  Court, 
Los  Angles  County ;  Frederick  W.  Honaer, 
Judge. 

Action  by  PUnnie  Eoos  Arthur  agalnat  the 
Merchants*  Ice  ft  C<dd  Storage  Company 
of  Ijob  AimelecL  Fkhu  a  Judgment  for  plain- 
tiff and  dKilal  of  new  trial,  defendant  ap- 
peals. Reversed. 

George  Beebe,  of  Los  Angeles,  for  appel- 
lant. Morton,  HoUzer  ft  Morton  and  Frank 
M.  Fowler,  all  of  Los  Angeles,  for  respondent. 

SLOSS,  J.  A  hearing  in  bank  having  been 
ordered  after  decision  in  Department  1,  we 
liave  carefully  reexamined  the  case.  The 
department  opinion,  prepared  by  Sbaw,  J., 
reads  as  follows: 

"in  this  case  the  defendant  appeals  from  the 
Judgment  and  from  an  order  denying  its  motion 
for  a  new  trial.  The  plaintiff  sued  for  damages 
arising  from  the  alleged  negligence  of  the  de- 
fendant. The  defense  was  that  the  injury  to 
the  plaintiff  arose  from  a  danger  incident  to  the 
employment,  that  the  plainttff  was  informed 
thereof,  and  that  he  assumed  the  risk  of  injury 
therefrom. 

[1-3]  "The  law  on  the  subject  is  well  settled. 
Section  1970  of  the  Civil  Code,  as  amended  in 
1907,  was  in  force  at  the  time  of  the  injury, 
July  8,  1911.  It  provides  that  knowledge  by 
an  employ^  of  dangers  to  himself  incident  to  the 
vork  does  not  prevent  his  recovery  for  an  injury 
therefrom,  unless  It  appears  that  he  'fully  un- 
derstood, comprehended  and  appreciated  such 
dangers  and  thereafter  consented'  to  proceed 
with  his  work.  The  question  here  is  whether 
the  evidence  shows  that  plaintiff  was  fully  in- 
formed that  a  horse  behind  which  he  was  to 
work  was  addicted  to  kicking,  and  was  for  that 
reason  a  source  of  danger.  'A  servant  is  held 
to  assume  the  ordinary  risks  of  the  business  up- 
on which  he  enters,  so  far  as  those  risks,  at  the 
time  of  his  entenng  upon  the  business,  are 
known  to  him,  or  should  be  readily  discernible 
by  a  person  of  his  age  and  capacity.'  1  Shear- 
man &  B..  on  Negl.  §  186.  'A  servant  does  not 
assume  any  risks  wnicfa  are  not  thus  known  or 
discernible.'  Id.  f  186a.  Tbn  master  must 
give  warning  to  his  servants  of  all  perils  to 
which  they  will  be  exposed,  of  which  he  is  or 
ought  to  be  aware,  other  than  such  as  they 
should,  in  the  exercise  of  ordinary  care,  have 
foreseen  as  necessarily  incident  to  the  business 
in  the  natural  and  ordinary  conrse  of  affairs.* 
Id.  §  203.  See,  also,  Baxter  v.  Roberts,  44  Cal. 
192  [13  Am.  Rep.  160];  Bodgers  v.  Cent.  P.  B. 


Co.,  67  OaL  606  [8  Pac.  »77];  and  Bone  v. 
Ophir,  etc.  Co..  149  Cal.  204  [86  Pac  686]. 

"A  kick  from  a  horse  belonging  to  the  defend- 
ant broke  the  plaintifTs  leg.  The  defendant  was 
engaged  in  the  business  of  manufacturing  and 
seUing  ice  in  Los  Angeles.  The  ice  was  de- 
livered in  wagons  drawn  by  horses  and  operat- 
ed by  two  men,  a  driver  and  a  helper.  The 
wagons  were  fittied  with  but  one  seat,  situated  at 
the  front  immediately  behind  the  horses.  On 
this  seat  the  driver  and  helper  would  sit  while 
going  from  place  to  place  on  the  route,  main- 
tiff  had  been  in  the  service  of  the  defendant  for 
about  a  year  prior  to  the  injury,  part  of  the 
time  as  a  driver,  and  part  of  the  time  as  a 
helper.  Just  prior  to  the  day  of  the  injury  he 
was  assigned  to  s  new  route,  and  on  that  day 
he  was  mrected  to  ride  on  a  certain  wagon  on 
which  one  Gardner  was  driver,  and  one  Nearon 
was  helper,  for  the  purpose  of  learning  a  part 
of  the  new  route.  Ue  was  to  ait  on  the  seat 
between  the  driver  and  the  helper  as  they  pass, 
ed  over  the  route.  The  horse,  'Ned,*  attached 
to  this  wagon,  was  addicted  to  kicking  vicious- 
ly while  being  driven.  Tiiis  propensity  was 
known  to  the  defendant's  agent  and  servants 
in  charge  of  the  horses,  but  was  not  known  to 
the  plaintiff  until  that  morning  before  he  be- 
gan the  work.  Plaintiff,  as  above  stated,  had 
been  working  with  the  defendant's  horses  for 
about  a  year,  and  he  also  had  had  some  experi- 
ence with  horses  and  had  been  around  Uiem 
more  or  less  daring  hia  Ufa.  Although  his  testi- 
mony is  evasive  in  some  respects,  he,  in  effect, 
admitted  that,  when  about  to  start  on  the  route 
that  morning,  Gardner,  ibe  driver,  told  him  that 
th^  horse  Ned  was  a  bad  one  to  kick,  and  to  look 
out  for  him;  that  he  talked  with  Gardner  about 
it  during  the  forenoon  as  he  rode  on  the  wagon; 
that  in  the  afternoon,  before  the  injury,  he  ac- 
costed Robinson,  the  defendant's  route  super- 
intendent, and  asked  if  he  could  not  have  Ned 
to  drive  on  the  following  Monday,  when  he  was 
to  begin  hia  new  route,  saying  that  with  proper 
handling  he  could  break  the  horse  of  the  Iiabit 
of  kicking ;  that  Bobinson  said,  'Yon  don't  want 
him,'  that  he  was  a  bad  one  and  to  look  out  for 
him,  and  that  he  (Robinson)  had  known  the 
horse  for  two  years,  and  that  he  was  given  to 
kicking  and  was  sure  to  kick  when  the  whip 
was  used  or  when  the  line  got  under  his  tail. 
Gardner  and  Nearon  were  present  at  that  time. 
Both  Gardner  and  Nearon  testified  that  the 
plaintiff  was  warned  by  Gardner  and  Kobinscm 
as  above  stated.  Bobinson  also  testified  to  the 
same  effect  with  respect  to  the  conversatitm  in 
the  afternoon.  The  injury  occurr^l  a  short 
time  after  the  conversation  with  Robinson  aud 
while  plaintiff  was  riding  on  the  wagon  skting 
on  the  seat  between  Gardner  and  Nearon.  ThS 
comprised  all  the  testimony  -on  the  subject  of 
his  information  regarding  the  character  of  the 
horse  and  his  conduct  with  respect  thereto. 
There  is  no  substantial  conflict  in  the  testimony 
between  the  several  witnesses  who  testified  on 
that  subject. 

"It  is  manifest  from  this  testimony  that  the 
plaintiff  was  warned  of  the  vicious  character 
of  the  horse  and  of  the  particular  trait  whidi 
made  him  dangerous  to  persons  riding  on  the 
seat  behind  him.  With  knowledge  of  this 
danger  plaintiff  proceeded  on  his  voik.  Under 
the  rule  stated  in  the  above-cited  authoritiea  be 
most  be  presumed  to  have  taken  upon  hims^ 
the  risk  of  the  danger  which  be  inciurred,  and 
he  cannot  hold  bis  employer  liable  for  the  in- 
jury received  in  consequence  thereof, 

[4-6]  "The  evidence  shows  that  the  bottom  of 
the  wagon  body  upon  which  the  plaintiff's  feet 
rested  while  sitting  on  the  sest  where  he  was 
injured  was  about  3H  feet  above  the  ground. 
It  does  not  appear  how  far  it  was  from  the 
horse.  PlaintifTs  counsel  claim  that  there  was 
evidence  to  the  effect  that  the  horse  Ned  was 
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an  unusually  hi^  kicker,  and  that  the  defend- 
ant's serrautB  failed  to  inform  plaintiff  of  that 
fact.  This  claim  Is  based  on  testimony  of  the 
niaintifr  to  the  effect  that  after  he  Tecorered 
from  the  injury  Bobinson  told  him  that  the 
"horse  once  got  him  and  kicked  the  whole  shirt 
off  at  him.'  He  did  not  state  the  relative  posi- 
tions of  himaelf  and  the  horse  when  this  occur- 
red, nor  that  be  was  on  the  seat  of  a  wagon 
drawn  by  the  hors&  Robinson  did  not  have 
charge  of  the  horses  and  it  was  not  his  duty  to 
assign  the  plaintiff  to  work  behind  any  parBca- 
lar  horse.  He  was  the  roate  auperiotendent 
His  duty  was  to  assign  drivers  to  their  routes. 
The  man  in  charge  of  the  stable  chose  the  horses 
to  be  bitched  to  particular  wagons.  Robinson's 
information  concerning  this  horse  was  given  to 
the  plaintiff  casually  while  he  was  in  the  course 
of  his  employment  as  ronte  superintendent,  and 
not  in  the  disK^targe  of  any  doty  of  the  defend- 
ant to  the  plaiatis  with  respect  to  the  horse. 
It  does  not  appear  that  it  was  any  part  of  bia 
dn^  to  act  for  the  defendant  in  informing 
the  plaintiff  of  the  character  of  the  horse.  Fur^ 
thennrae,  it  cannot  be  said  that  the  law  re- 
quires the  employer  to  give  to  his  employ^ 
mhiate  directions  as  to  the  diaracter  of  the 
dangera  he  incurs  and  the  means  of  avoiding 
them,  if  any  there  be,  when,  as  in  this  case,  it 
appears  that  the  employ^  himself  has  experience 
in  such  matters  and  ia  as  well  acquainted  with 
the  dan^rs  from  audi  horses  and  the  means  of 
escape  or  protection  as  the  defendant's  servants 
whose  doty  it  was  to  wsrn  him.  1  Shearman  & 
R.  on  NegL  S  208,  note  16.  We  think  the  court 
erred  in  denying  the  motion  for  a  nonsuit  and 
la  refosing  to  grant  a  new  trial. 
"The  judgment  and  order  are  reversed." 

We  are  satisfied  that  the  foregoing  opin- 
ion makes  pn^r  disposition  of  the  material 
Questions  involved  in  the  appeals.  A  few 
WOTds  of  answer  to  th;>  criticiBms  contained 
in  the  petition' for  hearing  In  bank  may  not 
be  amiss. 

The  resx>ondeDt  makes  complaint  oil  the 
statement  in  the  opinion  that  be  had  been 
told  that  the  horse  "was  a  bad  one  to  kick," 
end  that  he  had  asked  to  have  the  horse  to 
drive,  saying  that  he  conld  break  him  of  "the 
liablt  of  kicking."  It  is  claimed  that,  ac- 
cording to  the  plaintiff's  teetlmoay,  be  had 
been  tcAd  merely  that  the  horse  was  a  bad 
one;  he  did  not  remember  that  anything 
had  been  said  about  kicking.  But  a  reading 
of  the  entire  testimony  given  by  plaintiff 
must  convince  any  fair  mind  that  he  had 
been  informed  tbat  the  horse  was  given  to 
kicking.  Despite  the  caution  with  which  he 
sought  to  guard  his  testimony,  the  atatementa 
made  by  him  were  pregnant  with  admissions 
which  fnlly  Justify  the  dedaratlOD  in  the 
department  oplnltm. 

[7]  Beyond  this  it  Is  stron^y  nrged  that 
the  evidence  warranted  the  Inference  that 
the  plaintiff  did  not  fully  undefstand  the 
dangers  involTed  in  bis  employment,  Inas- 
much as  he  had  not  been  warned  that  the 
horse  conld  kick  a  man  occupying  the  wagon 
seat.  This  contention  Implies  that  there  Is 
something  unusual  in  the  kind  of  kick  which 
Injured  plaintiff,  and  consequently  tbat  mere 
knowledge  tbat  a  horse  would  kick  would  not 
lead  one  to  snpp<»e  that  be  would  kick  to 
the  height  reached  by  this  horse.  The  diffi- 


culty with  ttta  arsnment  la  that,  If  It  be 
assmned  that  plalntUPs  Ixiformatlon  did  not 
Include  knowledge  of  the  danger  laherait 
in  bia  position,  there  is  nothing  in  the  ease 
to  indicate  that  the  d^iendant  bad  such 
knowledge.  The  gist  of  an  acticm  for  inju- 
ries caused  by  a  tIcIoub  animal  ia  the  d^end- 
anf  8  ke€i>lng  of  the  anima2  wiOi  fenowlecUie 
ot  his  Tidons  propensities.  Hanemann  t. 
Western  Meat  Co.,  8  Cal.  App.  698.  97  Pac. 
695 ;  Barrett  t.  Metropolitan  GontractliMC  Oo.* 
155  Pac.  646.  The  plaintiff  here  relies  on 
the  ae^lgence  of  his  employer  In  directing 
bim  to  ride  behind  a  dangerous  animal.  If 
a  man  was  in  no  ai^>arent  danger  from  riding 
on  the  seat  of  the  wagon  behind  a  horse  that 
would  kick,  it  was  not  negligent  for  the  de- 
fendant to  direct  blm  to  so  ride.  On  the 
plaintiff's  theory  he  was  bound  to  show, 
not  only  tbat  he  did  not  know  tbat  the  horse 
was  an  unusually  high  kicker,  but  that  the 
defendant  was,  or  ought  to  have  been,  aware 
of  this  fact  At  this  point  the  evidence  fails. 

[S,  9]  Certainly  the  necessary  fact  cannot 
fairly  be  Inferred  from  the  vague  and  per- 
haps Curative  statement  of  Kohlnson  tbat 
the  horse  "once  got  him  and  kicked  the 
whole  shirt  off  of  him."  Furthermore,  this 
statement  was  made  by  Robinson,  as  plaln- 
tlCf  testified,  five  months  after  the  Injury,  at 
a  time  when  plaintiff  was  asking  Robinson 
for  re>cmployment.  It  waa  not  shown  that 
Robinson  was  then  or  at  any  other  time 
empowered  to  speak  for  the  defendant  on 
that  subject.  A  statement  so  made  Is  not 
competent  evidence  of  defendant's  knowledge 
at  the  time  of  the  Injury  of  the  vldous  char- 
acter of  the  horse.  The  witness  Gardner,  who 
bad  warned  plaintiff  about  the  horse,  does 
not  appear  to  have  been  aware  of  the  ani- 
mal's unusual  agility  (If  it  was  unusual) ; 
bis  testimony  being  that  he  did  not  think  the 
horse 'wonldj  kick  "tbat  high,  quite."  If, 
then,  the  plaintiff  founds  his  right  to  recover 
upon  the  fact  that  he  was  subjected  to  a  dan- 
ger beyond  tbat  ordinarily  attaching  to  the 
driving  of  a  kicking  horse,  he  did  not  meet 
the  burden  resting  upon  him  to  show  that 
defendant  was  negligent  In  subjecting  blm 
to  this  unknown  and  hidden  danger. 

The  Judgment  and  the  order  denying  a  new 
trial  are  reversed. 

We  concur:  &HAW.  J.;  M£I<VIN,  J.; 
LAWLOB,  J.;  HBN8HAW,  J. 


NORTHWESTERN  PAC.  R.  CO.  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  OF 
STATE  OF  CALIFORNIA  et  aL  tS.  F. 
7928.) 

(Supreme  Court  of  California.    Nov.  16,  191t>.) 

1.  Mabtbb  aitd  Servant  «=>417(5)— Wobe- 
men'b  Coupunsation  Acts  —  Pbooehdinob 
FOH  Compensation— Review. 
Under  Workmen's  Compensation  Act  (St. 

1913,  p.  816)  S  SI,  providbig  that  the  applicant 
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for  rehearing  before  the  Indwtrial  Acoident 
OonunlssioD  shall  be  deemed  to  have  noallr  waiv- 
ed all  obJeetionR,  irregalaritlee,  and  iUegalitiee 
ewKerniiw  the  matter  on  which  rehearing  is 
■ought  other  than  those  Mt  forth  in  the  applica- 
tion for  rehearing,  and  section  16,  limiting  the 
time  for  jtroceedings  under  the  act  to  dx  months 
aft«  the  acddent  or  a  parment  or  agreement 
for  payment  of  disability  indemnity,  wbere  an 
award  ia  made  in  proceedings  commenced  more 
than  six  months  after  the  only  payment  was 
made,  and  no  objection  is  made  on  motion  for 
rehearing  before  the  Commiasion  as  to  time  of 
commencement  of  proceeding,  it  must  be  as- 
sumed, in  proceedings  to  review  the  award  that 
the  Commission  concluded  there  was  an  agree- 
ment for  payment  of  the  etmpoiBation. 

[Ed.  Note.— For  other  cases,  see  Ifasttr  and 
Servant,  Dea  Dig.  «»117(&)-J 

2.  liASTBB  AHD  SiBTAirT  «S»406(1)  —  WOBK- 
lUEN'S  COICFEVBATION  ACT  —  PsOOBDraOS 
FOB  CoilPENBATION— EVIDBNCB. 

In  proceedings  under  the  Workmen's  Com- 
pensation Act.  evidence  Md  to  authorise  a  find- 
ing by  tiie  Inauatrial  Acddoit  OxnmiSBion  that 
there  was  an  agreonent  between  the  employer 
and  workman  as  to  compensation  within  six 
months  before  commencement  of  proceedings. 

[Kd.  Note*— For  other  cases,  see  Master  and 
Servuit,  Dee.  Dig.  4s»406(l)J 

8.  AlABTEB  aud  Sbbvant  «S»414r-W<«K]aH'S 

CoupxHSATiOTi  Act— Fboobbdxhob  iob  Cou- 

PBH8AT1  ON— "Agreement." 
To  constitute  an  "agreement"  within  Work- 
men's Compensation  Act,  {  16,  providing  that 
an  ai^reement  for  the  payment  of  disability  in- 
demmty  shall  extend  the  time  for  proceedings 
for  its  collection,  no  more  is  necessary  than  an 
understanding  betweoi  the  parties  as  to  the 
amount  to  be  paid  and  a  promin  of  the  employ- 
er to  pay  that  amount. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  4=:>414. 

For  other  definitions^  see'Words  and  Phrases, 
First  and  Second  Series,  Agreement] 

In  Bank.  Application  by  the  Northwestern 
Padflc  Railroad  Ctnnpany  for  writ  of  review 
to  the  loduatrlal  Accident  Oonunlsdoi  to  re- 
view an.  award  In  faror  of  one  Ceor^  Pres- 
coB  againat  petitioner  of  1722.10;  being  $8.30 
per  week  for  87  weeks.  Award  affirmed. 

StanUv^  Moore,  of  San  Francisco  (EUit^ 
Johnson,  of  San  Francisco,  of  counsel),  for 
pettti<Hier.  Christopher  M.  Bradley,  of  San 
FrUKdsco,  for  reapondenta. 

ANOELLOTTI.  a  J.  Certiorari  to  review 
an  award  of  the  Industrial  Accident  Com- 
mission, in  favor  of  one  George  Frescos 
against  petitioner,  of  $722.10,  being  $8.80  per 
week  for  87  weeks. 

By  reason  of  an  accident  In  the  course  of 
his  employment,  by  petitioner,  and  arising  out 
of  said  employment,  Frescos  suffered  com- 
plete loss  of  vision  of  the  left  eye,  and  be- 
came entitled,  upon  proper  application  there- 
for, to  receive  the  amount  of  compeDsation 
awarded  him.  The  accident  occurred  on  De- 
cember 1,  1914,  and  the  proceeding  before 
the  Commission  was  not  instituted  until  De- 
cember 23, 191B.  The  only  amount  ever  In  fact 
paid  to  him  by  petitioner  was  $18,  paid  on  Jan- 
uary 5,  191S.  The  claim  of  petitioner  here  is 
that  at  the  time  the  proceeding  was  Instituted 


REPOBTBR  (CaL 

before  tl»  CommlsBlon  the  rl|^  of  Preacos  to 
so  proceed  was  barred  by  the  provisions  of 
section  16  of  the  Workmen's  Comprasation 
Act,  which  provides  that  "unless  compensatitm 
is  paid  or  an  agreement  for  Its  payment  made 
within  the  time  limited  in  this  section  for  the 
Institution  of  proceedings  for  its  collection, 
the  rl^t  to  InaUtnte  such  proceedings  shall 
be  wholly  barred,"  and  that  proceedings  for 
the  collection  ot  such  a  benefit  as  is  here  In- 
volved "must  be  commenced  within  six 
months  ffom  the  date  of  the  accident,  except 
as  otherwise  provided  In  this  act,**  and  that 
"the  paymeid  of  the  dlsablUty,  •••  in- 
demnity, or  any  part  thereof,  or  agreement 
therefor,  shall  have  the  effect  ot  extending 
the  period  within  which  proceedlngB  for  its 
collection  may  be  commenced,  six  months 
tTcm  the  date  of  the  agreement  or  last  pay^ 
ment  of  mtSt  dlsaUllty  Indemnity  •  •  * 
or  any  part  thereof."  Petitioner  by  its  an- 
swer before  the  Commission  claimed  the  beor 
of  these  pnnrlatrais.  ThMr  eflMt  was  to 
tnr  tlte  proceeding  Instituted  by  Frescos  nn- 
lesa  there  was  some  "agreement"  for  the 
payment  of  the  ocMnpflnaatloa  undo:  whidi  it 
may  be  held  that  tiie  time  was  extended.  See 
HlUer  V.  Indnstrial  Accident  CommiBalon,  156 
Fac.  1033. 

[1]  It  iB  nzged  that  the  awaid  cannot  Btand 
in  the  absence  of  an  expreeB  flndlnf  by  Uie 
CommissioD  on  the  issue  made  as  to  this 
Question.  13iere  is  no  expresB  finding  in  i»- 
gard  to  thla  matter.  Bnt  petitiraer  failed  to 
make  any  sndi  objection  in  Its  petitttm  to 
the  Commiasion  for  a  reheartng,  and  there- 
f<»e  nniat  "be  deemed  to  have  finally  waived** 
the  same.  SecUm  81,  Workmen's  OwnpensBp 
tlon  Act  (St  IdlS,  pL  816).  The  award  must 
be  ctmsldered  upon  the  anonq  tlon  tiiat  the 
Commission  cimclnded  that  tliere  vraa  an 
"agreement"  for  tiie  payment  of  tiie  comj^en- 
BBtion  as.  In  fact,  it  said  In  its  order  denying 
a  rehearing,  and  the  <mly  qnestkm  for  oa  la 
whethar  th«e  is  enongh  in  the  evldenoe  to 
fundah  legal  support  for  suds  a  condnsiai. 

[I]  FresooB  Is  an  UUterate  Greek,  living  In 
Humboldt  county,  where  the  aoddent  oceor- 
red.  One  Johnson  emidncted  bir  him  his  cor- 
respondence with  petitioner  railroad  company 
r^Uve  to  the  payment  of  condensation, 
concerning  hla  rl^t  to  which  there  ttsvoBim 
never  to  have  been  the  alt^test  onestlon.  In 
March,  1915,  applicatimi  was  made  on  his  be- 
lialf  to  the  rating  department  of  the  Commis- 
sion for  information  as  to  the  amount  of 
compensation  to  which  he  w'as  «ititled.  A 
letter  was  sent  him  by  such  rating  depart- 
ment on  March  29,  1910,  informing  him  that 
he  was  entitled,  on  the  facts  stated,  to  $8.30 
per  week  for  87  weeks.  The  letter  states  that 
a  copy  was  sent  to  his  employer  and  a  coqj  to 
the  Eureka  office  of  the  Commission.  Fres- 
cos and  Johnson  testified  that  about  this  time 
he  (Frescos)  received  a  letter  from  Mr.  0^  A. 
Coombs,  dlvislmi  engineer  of  petitioner,  to  the 
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effect  tbat  be  was  to  receive  9&80  per  wedc 
for  87  weeks.  Jotmacn  testified  that  In  tUs 
letter  it  was  promised  tbat  tbe  oraapanir 
would  par  tbls.  SnbaeqiWDtlr  Jobnson  tor 
Prescos  wrote  Mr.  Coombs  about  tlie  matter; 
and  in  a  letter  In  r^plr  dated  June  22,  1915, 
at  Ft  Seward,  and  addressed  to  Jobnaon  at 
Garbervllle,  Hr.  Ooombs  said: 

"Referring  to  accident  happening  to  Mr. 
George  Prescoe,  I  wiah  to  advlae  that  the  Tndus- 
trial  Accident  Comminion  has  decided  that  he 
is  entitled  to  a  ounpenntion  of  9&S0  per  week 
for  8T  weeks.  We  desire  to  know  whether  It 
will  be  agreeable  to  Mr.  Prescos  to  accept  pay- 
ments in  monthl; '  voachera  and  where  sfaoold 
voucher  be  sent  so  s«  to  reach  him.  We  hsTe 
been  endeavoring  to  get  this  information  from 
Mr.  Prescos,  but  to  date  he  has  refused  to  give 
OS  this  data,  so  that  vouchers  may  be  issued  to 
him.  All  vouchers  are  issued  by  onr  San  Fran- 
cisco office.  We  liave  none  here  tor  him,  as  he 
has  refused  to  inform  ns  where  th^  shonld  bt 
aent.** 

In  reply,  Johnson  said  that  he  had  seen 
Prescos,  who  was  working  some  distance  out 
of  town,  and  that  he  had  left  the  matter 
with  blm  (Johnson)  to  settle  wltb  Coombs; 
that  be  (Prescos)  said  that  be  is  "satisfied 
for  company  to  give  blm,  but  he  wants  to 
get  tbat  money  all  at  we  time,  that  Is,  tbe 
full  amonnt  In  one  payment,"  and  that  he 
would  like  to  be  allowed  to  continue  to  work 
for  the  company  because,  on  account  of  the 
loss  of  Bight,  he  could  not  get  a  job  else- 
where. As  late  as  Aus^  6,  1816,  Mr. 
Coombs,  as  division  engineer,  by  letter  of 
tbat  date  said: 

"With  reference  to  my  letter  of  Jane  22d  and 
yoar  letter  of  July  Vnh:  Win  yon  kindly  ad- 
vise me  to  what  post  office  address  compensa- 
tion vouchers  shonul  be  mailed  for  George  Fres- 
cos?   Should  they  be  mailed  to  Oarberville  in 

rr  care?  They  vriU  be  mailed  once  a  month 
registered  mall,  such  being  in  accordance 
with  toe  award  of  the  Indnstrisl  Accident  Com- 
mission. We  cannot  mail  them  more  oftener 
than  that.  We  have  been  endeavoring  for  sever- 
al months  to  have  Mr.  Prescos  advise  us  where 
these  vouchers  should  be  mailed,  but  to  date  he 
has  failed  to  furnish  such  information^  which  ac- 
counts for  the  lateness  in  hii  receivme  vouch- 
ers.  A  prompt  reply  will  be  appreciated." 

About  three  montba  later,  viz.  on  October 
30,*  1915.  Johnson  again  wrote  Coombs,  to 
the  effect  that  Prescos  would  like  to 
have  his  money,  and  Coombs  replied  to 
the  effect  that,  as  the  Industrial  Accident 
Commission  and  the  railroad  company's  le- 
gal department  "now  have  his  case  up,"  he 
could  do  nothing  for  him  in  the  matter  of 
final  settlement.  It  is  not  questioned  that 
Mr.  Coombs  in  all  bis  commualcatlons  was 
acting  In  accord  with  authority  so  to  do. 
Prescos  substantially  testified  that  he  believ- 
ed from  the  correspondence  that  the  whole 
matter  had  been  adjusted,  and  that  the 
<diecks  were  being  retained  for  him  by  the 
company,  he  preferring  to  let  the  matter 
thus  remain  so  tbat  he  could  get  all  of  his 
money  at  we  time.  Hence  his  failure  to 
even  think  of  commencing  formal  proceed- 
ings before  tbe  Commission  antU  after  re- 


ceipt of  the  letter  of  October  80th.  TbB  evl- 
doice  very  dearly  shows  tbat  both  Prescos 
and  petitioner  acc^ted  as  a  final  disposition 
of  tbe  matter  as  to  the  amount  of  cranpensa- 
Uon,  tbe  estimate  of  tbe  rating  dejtartment 
of  the  Indnstrial  Acddent  Oommlsdon.  Can 
it  be  f&irly  bald  tbat  there  was  in  aU  tbls  a 
sufficient  fbnndaUon  fior  a  c<mcluslon  tbat 
there  was  an  "E^ireement"  within  the  meaning 
of  tbe  Workmen's  Compensation  Act  for  tbe 
payment  thereot  We  are  satisfied  that  this 
questlOD  must  be  answered  in  the  afilrmatlve. 

As  we  have  seen,  acctndtng  to  tbe  uncon- 
tradicted evidence,  petitioner  three  times  eab- 
stantlally  pnmdaed  in  writing  to  pay  to  Pres- 
cos the  amount  of  compensation  declared  by 
the  rating  department  of  the  Industrial  Acci- 
dent Comminion  to  be  due  him.  $8.30  a  week 
for  87  weeks.  The  assent  of  Preaeoa  to  the 
amount  of  compensation  thus  pn^ered  is 
certainly  sufficiently  expressed  In  tbe  r^ly 
to  the  letter  of  June  22, 1915,  to  constitute  an 
agreement  between  the  parties,  within  the 
meaning  of  the  act.  for  the  payment  of  the 
compensation  stated.  There  was  certainly  a 
meeting  of  the  minda  of  the  parties  as  to  this, 
an  acceptance  by  both  of  them  of  the  amount 
stated  by  tbe  rating  department  of  the  Indus- 
trial Accident  Commission.  Tlie  fact  that 
Prescos  expressed  therein  a  desire  to  hav&all 
of  the  money  paid  to  him  at  one  time  Instead 
of  in  mwthly  Installments,  as  proposed  by  the 
petitioner,  is  not  material  In  this  connection. 
It  was  the  mere  expression  of  a  desire  as  to 
the  way  In  which  he  should  receive  the 
agreed  amount.  Just  as  what  followed  was  a 
mere  request  that  he  be  allowed  to  continue 
to  work  for  the  company,  in  no  degree  quali- 
fying his  acc^tance  as  to  the  amount  There 
was  an  agreement  for  the  payment  of  a  cer- 
tain sum  as  compensation,  the  sum  deter- 
mined by  the  rating  department  of  the  com- 
mission to  be  the  correct  amount,  and  this 
Is  all  the  act  requires.  The  act  prescribes 
no  particular  form  of  agreement 

[3]  To  constitute  an  agreement  within  the 
meaning  of  tbe  act,  certainly  no  more  should 
be  held  to  be  necessary  than  an  understand- 
ing between  the  parties  as  to  tbe  amount  to 
be  paid,  and  a  promise  on  the  part  of  tbe 
employer  to  pay  that  amount 

It  Is  not  suggested  that,  If  the  correspon- 
dence constituted  a  sufficient  manifestation 
of  an  "agreement"  for  the  payment  of  this 
amount  of  compensation,  the  proceeding  of 
December  23,  1916,  was  not  instituted  vrlthtn 
tbe  time  allowed  by  the  act  The  whole 
claim  of  petiticmer  In  tbls  connection,  as 
shown  by  the  briefs,  is  that  a  sufficient  agree* 
ment  is  not  shown  by  the  correspondence. 

It  is  proper  to  state  that  there  can  be  no 
doubt,  in  view  of  the  evidence,  that  Prescos 
regarded  the  matter  as  to  the  amount  of 
compensation  to  be  paid  him  to  be  fully  ad- 
Justed  and  determined  between  himself  and 
petitioner,  and  understood  that  petitioner  had 
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agreed  to  pay  blm  thla  amoaat,  as  promised 
hy  it  more  than  once. 

Tbe  award  of  the  Industrial  Acddent  Ocxu- 
mlssloii  Is  affirmed. 

We  concur:  SHAW,  J.;  MELVIN,  J.; 
SLOSS,  J.;  HENSHAWV  J.;  IiAWIiOR,  J. 


RAFAEIi  T.  BOTIiB,  Oity  and  Connty 
Auditor.    (Oiv.  1778.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Oct  6,  1916.) 

Mdkicipal  Oobpoutions  ^»214(3>— Oxth. 
Bbbvice  CoHuisaioK— EupLOTHSirT  or  At- 

TOBNBT. 

The  charter  of  the  city  and  county  of  San 
Francisco  providing  a  city  attorney,  directed 
to  give  legal  advice  to  all  officers,  boards^  and 
commisaiDnB  when  requested  hy  them,  by  impli- 
cation requires  the  civil  service  commission  to 
avail  itself  of  his  services,  and  it  cannot,  when 
he  is  ready  and  willing  to  perform  tbe  necessary 
legal  service,  employ  an  attorney  at  the  expense 
of  the  city,  to  defend  its  members  in  legal  pro- 
ceedings, merely  becanae  tbe  charter  empowers 
it  to  institute  and  prosecute  legal  proceedings 
for  violation  of  an  article  of  tbe  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  S&i,  685 ;  Dec.  Dig. 
^514(8).] 

Appeal  from  Superior  Court,  City  and 
County  of  San  FranoLsco;  John  J.  Van  Nos- 
trand.  Judge. 

Mandamus  by  Joseph  Bafael  against 
Thomas  F.  boyle,  Auditor  of  the  City  and 
County  of  San  Francisco.  From  an  adverse 
Judgment,  defendant  appeals.  Beversed. 

Percy  Y.  Long,  City  Atty.,  and  Bobert  M. 
Searles.  Asst  City  Atty.,  both  o£  San  Fran- 
daco,  for  appellant  Joseph  T.  Oorley,  ot 
San  Franclaoo,  tor  respondent 

EEBBIGAN,  J.  This  Is  an  appeal  fnnn  a 
Judgment  granting  a  peronptory  writ  of 
mandamus  directed  against  the  defendant 
herein,  commahding  him  to  audit  a  certain 
demand  against  the  treasury  of  tbe  city  and 
county  of  San  Franciaca 

In  brtef,  the  facts  are  as  follows:  William 
A  Kelly,  au  attorney  at  law,  was  employed 
by  tbe  members  of  the  dvil  service  conmiis- 
sloD  of  said  city  and  county  to  defend  them 
In  certain  legal  proceedings.  At  the  time  of 
BOSH  employment  tbe  commission  had  re- 
ceived from  tbe  city  attorney  certain  written 
opinions  contrary  In  tenor  to  Its  views  as  to 
the  legality  of  certain  matters  then  before 
it  In  each  of  these  matters  the  commission, 
disregarding  the  dty  attorney's  opinion,  act- 
ed In  accordance  with  its  own  Judgment; 
and  thereafter  legal  proceedings  were  com- 
men(^  in  the  superior  court  against  said 
commission  to  determine  the  legality  of  its 
action.  Notwithstanding  that  the  commis- 
sion liad  acted  contrary  to  hie  views  in  these 
matters,  the  city  attorney  was  ready  and  will- 
ing to  appear  in  court  and  defend  said  suits. 


The  members  Of  the  commission,  however, 
ignored  tbe  offer,  and  by  resolution  engaged 
William  A.  to  defend  tbem  in  tbe  pro- 
ceedings. A  total,  compensation  of  9600  was 
agreed  npon.  The  dty  attorney  was  not 
consulted  further  in  the  matter  nor  reguartidd 
to  appear.  In  accordance  with  his  agreement 
Kelly  appeared  for  tbe  commission  in  said 
actions,  and  thereafter  he  presented  his  de- 
mand drawn  on  the  dtj  treasurer  for  pay- 
ment of  the  agreed  compensation,  which  de- 
mand T^as  approved  tqr  the  dvU  service  cran- 
missi<Hi  and  by  the  board  of  supervisors,  and 
passed  to  the  auditcnr,  defdidant  herein,  for 
audit  That  ofDcer  declined  to  audit  the  de-i 
mand  on  the  ground  of  illegality.  Kelly 
assigned  his  daim  to  the  petitioner  herein, 
who  brought  the  proceeding  here  under  re- 
view. Judgment  was  rendered  In  fhvor  of 
the  petitioner  as  prayed,  and  defendant  takes 
this  appeaL 

The  sole  questlm  presented  for  determina- 
tion is  whether  or  not  under  these  facts  the 
dvU  service  commission  had  the  power  to 
retain  an  attorney  at  the  expense  of  the 
dty  when  the  city  attorney  was  ready  and 
willing  to  perform  tbe  necessary  legal  servic- 
es. It  is  contended  by  the  respondent  that 
under  the  broad  provisions  of  article  18  of 
the  diarter  of  the  city  and  county  of  San 
Prandsco  the  right  to  retain  counsel  other 
than  the  dty  attorney  is  Inddental  to  the 
very  nature  and  life  of  the  dvll  service 
system  as  tbereln  created.  Nowhere  in  the 
charter  is  express  power  conferred  uiwn  the 
dvil  service  commission  to  engage  private 
counsel,  but  it  is  insisted  by  petitioner  that 
this  power  Is  Implied  in  section  20,  art  13, 
of  that  instrument,  providing  that  the  com- 
miaslon  shall  have  power  "to  institute  and 
prosecute  legal  proceedings  for  violation  of 
any  of  the  provisions  of  this  article."  We 
are  of  the  (pinion  that  such  contention  can- 
not be  maintained. 

Whether  attorn^s  may  be  employed  In  be- 
half of  a  municipal  corporation  dei»ends  npon 
the  proper  construction  of  the  law  under 
which  such  employment  Is  sought  to  be  sus- 
tained, tbe  nature  of  die  eervloe  to  be  iier- 
formed,  or,  in  the  absence  ot  legal  jnovlflloiu 
pertaining  tliereto,  the  character  «f  the  liti- 
gation or  legal  controversy  Involved.  There 
Is  much  variety  In  tbe  charters  and  statutes 
of  different  Jurisdictions  relating  to  law  of- 
ficers ot  municipal  corporations.  In  generfd, 
unless  forbidden  by  law,  when  necessity 
arises  therefor  and  the  interests  of  the  mn- 
nldpal  corporation  require  it,  tbe  employment 
of  attorneys  has  usually  been  sanctioned. 
2  McQuillln  on  Municipal  Corporations,  | 
SOL  It  is  usual,  however,  to  find  in  munld- 
pal  charters  or  laws  applicable  to  the  govemr 
ment  of  local  public  corporations,  provisions 
dealing  with  the  conduct  of  the  municipality's 
l^al  busings.  Such  is  the  case  in  the  daar> 
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ter  of  San  FrancLBOo,  wblcb  proWdes  for  a 
,legal  department,  the  head  of  which  Is  known 
as  the  clt7  attorney,  and  whose  duties  are 
set  ftffth  In  article  S,  c.  2,  S  2,  as  follows : 

"He  mnst  prosecute  and  defend  for  the  city 
and  coim^  all  actiooa  at  law  or  in  equity,  and 
all  special  proceedings  for  or  against  the  aty 
and  Goon^ ;  and  whenever  any  cause  of  action 
at  law  OB  in  equity  or  by  special  proceedings  ex- 
ists in  favor  of  the  city  and  county  he  shall  com- 
mence the  same  when  within  his  knowledge,  and, 
if  not  within  his  knowledge,  when  directed  to 
do  so  by  resolution  of  the  board  of  supervisors. 
He  shaU  give  legal  advice  in  writing  to  all  offi- 
cers, boards  and  conunissions  named  in  this 
charter,  when  requested  so  to  do  b^  them,  or 
either  of  them,  in  writing,  upon  questions  arising 
in  their  separate  departments  Involviiig  the 
rights  or  liabilities  of  the  city  and  county.  He 
shall  not  settle  or  dismiss  any  litigation  for  or 
against  the  city  and  county  under  his  control 
unless  upon  his  written  recommendation  he  is 
ordered  to  do  so  by  the  mayor  and  supervisorB." 

This  express  provlalon  clearly  Indicates  an 
Intention  that  tbe  city  attorney  should  handle 
all  the  legal  work  of  the  varlouB  departments 
of  the  dty  government,  except  where  special 
provision  Is  made  for  additional  counsel. 
The  manlf^t  Intention  of  the  fram^  of  the 
charter  in  the  adoption  of  this  provlfdon  was 
to  ^sterna tlze  the  conduct  of  the  city's  legal 
bnsineas,  and  to  limit  the  power  of  tbe  au- 
thorities to  incur  expenditure  fOr  this  char- 
acter of  serrice;  and  the  mere  power  given 
the  coinmiasion  to  Instltnte  and  prosecute 
l^al  proceedli^  does  not  imply  that  this 
ahove-quoted  provision  of  the  charter  should 
be  iMvoatlve  with  regard  to  the  civil  service 
commlBslon  so  as  to  empower  it  to  empl^ 
another  attorney  to  perform  the  duties  he- 
longiiig  to  the  law  officer  of  the  munidpalitr. 
Tbe  diarter  having  provided  a  dty  attorney 
ui>on  whom  the  board  can  call  when  e  defense 
to  any  suit  Is  necessary,  it  by  bupllcatlon 
makoB  it  incumbent  upon  the  board  to  avail  it- 
self of  hla  services,  and  it  cannot  Ignore  this 
provision  and  employ  some  other  attorney  to 
render  those  services  which  It  is  the  duty  of 
the  city  attorney  to  perform.  Denman  v.  Web- 
ster, 139  Cal.  452,  73  Paa  138;  Merrlam  v, 
Barnum,  116  CaL  619,  48  Pac.  727. 

The  Judgment  is  reversed. 

We  concur:  fiBNNON,  P.  J.;  RICH- 
ARDS, J. 


BABSI  V.  SIMPSON.  (Civ.  182a) 

(Distiict  Court  of  Appeal,  Birst  Dirtrlct,  Cal- 
ifornia.  Oct  4,  18160 

1.  Appkax.  aud  Ebbob  106S(2)~-EIakk Lue 
Ebbob. 

In  suit  for  alleged  negligent  setting  of  bro- 
ken bones,  exclusion  of  answer  whether  a  frac- 
ture set  as  shown  by  an  X-ray  photo  was  prop- 
erty set  was  faannlMs  error,  wHere  the  witness 
later  in  efltoet  answered  the  question. 

[Ed.  Note. — B^r  other  cases,  see  Apmal  and 
Error,  Cent,  Dig.  H  419S.  4201 ;  Dec.  Dig.  «=» 
1068(2).] 


2.  Appeal  and  Ebbob  <8=>237(2)  —  Soora  — 
Pbebbbvation  of  Exceptions. 

Where  the  court  permitted  testimony  to  be 
heard  subject  to  plaintiff's  right  to  subsequent 
motion  to  strike  it  out,  and  no  such  motion  was 
made,  plaintiff  could  not  complain. 

[Ed.  Note. — For  cither  cases,  see  Appeal  and 
Error,  Dec.  Dig.  ^231(2);  Trial,  Cent.  Dig. 
S  239.] 

3.  Appeal  and  Ebbob  *=>971(2)— Evidence 

«=>646  —  EXPEBTS  —  QXTAUnCATION  —  Bs- 
VIBW. 

Whether  a  trained  nurse  in  charge  of  an  op- 
erating room  was  qualified  to  say  whether  de- 
fendant properly  set  a  fracture  of  plaintUCs 
arm  is  fw  the  mscretion  of  the  trial  court,  not 
reviewable  In  the  absence  of  a  clear  showing  of 
abuse. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3662;  Dec.  Dig.  ®=»971(2); 
Evidence,  Cent.  Dig.  |  2868;  Dec.  Dig.  ^ 


546.] 

Appeal  from  Superior  Court,  City  and 
Oounty  of  San  Frandsoo ;  John  Hunt,  Judge. 

Action  by  Annunziata  Barsl,  by  Seraflne 
Barsi,  her  guardian,  against  J.  A.  Simpson. 
From  an  order  denying  motion  for  new  trial, 
plaintiff  appeals.  Affirmed. 

Louis  Ferrari,  of  San  Francisco,  for  ap- 
pellant.  Cblckerlng  ft  Gregory  and  Evan 
Williams,  all  of  San  Frandsoo.  for  respond- 

eat, 

PER  CURIAM.  The  appeal  Is  by  plaintiff 
from  an  order  denying  her  motion  for  a  new 
trial. 

The  plaintiff  suffered  a  fracture  of  the  left 
arm  between  the  wrist  and  elbow  on  the  15th 
day  of  March,  1918,  and  on  the  same  day 
employed  the  defendant,  a  physldan  and  sur- 
geon, to  set  the  fracture.  Thereafter  the 
defendant  set  the  fracture,  and  It  Is  claimed 
on  behalf  of  the  plaintiff  that  the  defendant 
failed  to  use  due  care  In  this  respect,  by  rea- 
son of  which  certain  permanent  Injuries  to 
the  plaintiff  resulted.  The  sole  claim  of  neg- 
llgence,  as  appears  from  an  examination  of 
the  complaint,  Is  that  the  defendant,  at  the 
time  tbe  arm  was  set,  did  not  bring  the  ends 
of  the  fractured  bones  into  position.  There 
is  no  claim  that  any  subsequent  treatment 
given  by  the  defendant  was  Improper  In  any 
way,  nor  Is  any  contention  made  on  behalf 
of  the  plaintiff  that  the  verdict  which  was 
In  favor  of  the  defendant,  Is  not  snstotned  by 
the  evidence.  The  points  relied  npim  for  re- 
versal fall  under  two  beads:  First,  the  ac* 
tlon  of  the  court  In  admitting  or  rejecting 
offered  testimony;  second,  the  instructlona 
given  by  the  court  and  the  refusal  of  the 
court  to  give  certain  Instructions  offered  by 
the  plaintiff. 

[1]  Dr.  Guldo  Cagllerl.  who  was  the  first 
witness  for  the  idalntlff,  testified  that  be  had 
caused  to  be  made  certain  X-ray  plates  of 
the  bones  some  two  months  after  the  arm 
had  been  fractured.  The  witness  was  asked 
whether  a  fracture  set  in  the  manner  shown 
by  the  plates  was  a  proper  setting.  The  ques- 
tion was  objected  to  on  the  ground  that  it 
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aasnmed  HMnetblng  not  In  evldetice,  viz.  that 
tbe  fracture  waa  set  in  tliat  manner.  The 
objection  yna  snstalned.  Agaumlng  that 
the  ruling  of  tbe  conrt  was  erroneous,  still 
It  was  a  barmlesa  error,  for  the  witness  later 
In  his  testimony  said  that  if  the  fracture  of 
the  arm  had  been  properly  set  in  the  first 
place  there  would  have  been  no  angulation  at 
that  time;  and  the  witness  farther  testlfled 
fully  as  to  how  the  operation  upon  the  arm 
should  hare  been  performed.  Considering 
the  testimony  of  this  witness  as  a  wh<de,  be 
In  effect  answered  the  question  to  whl(ib  the 
objection  Just  noted  was  sustained. 

[2]  The  next  contention  of  this  plaintiff  is 
that  the  trial  conrt  committed  prejudicial 
error  in  permitting  defendant  to  ask  Dr. 
Isaac  W.  Thome  on  cross-examlnatloD  a 
question  which  assumed  facts  not  In  evi- 
dence; but  the  question  was  permitted  with 
the  understanding  that  the  defendant  would 
later  supply  the  omitted  facta ;  and,  as  there 
Is  no  claim  now  )nade  that  the  facts  assum- 
ed were  not  thereafter  proven.  It  foUowa  that 
the  plaintiff  Is  without  any  sdhstantial 
ground  of  complaint  on  this  score.  More- 
over, It  la  clear  that  the  court  permitted  the 
question  to  be  asked  with  the  Idea  that  such 
evidence  was  admitted  subject  to  a  motion 
to  be  thereafter  made  to  strike  It  out  if  the 
defective  proof  was  not  auppUed.  No  such 
motion  was  made.  Consequently  plaintiff 
cannot  now  be  heard  to  complain  of  this  rul- 
ing. Tarpey  v.  Velth,  22  Cal.  App.  289,  184 
Pat  367. 

[S]  Maud  Compton,  a  trained  nurse,  who 
was  at  the  time  the  superintendent  of  the 
operating  room  of  a  large  hospital,  witnessed 
tbe  performance  of  the  operation  on  the 
plaintiff  by  the  defendant,  and  testified  that 
from  her  experience  as  a  trained  nurse  she 
would  say  that  Dr.  Simpson's  treatment  of 
the  injured  arm  was  proper  and  not  subject 
In  any  respect  to  adverse  criticism.  Passing 
the  point  made  by  the  defendant  that  the 
question  was  answered  before  the  objection 
was  made,  and  that  therefore  It  cannot  now 
be  considered,  we  think  the  question  of 
whether  or  not  the  witness  was  qualified  to 
testify  as  an  expert  was  a  matter  within  the 
sound  discretion  of  the  court;  and,  there 
being  no  showing  of  a  clear  abuse  of  that 
discretion,  the  ruling  of  the  trial  court  will 
not  be  disturbed.  Vallejo,  etc.,  B.  R.  Co.  v. 
Heed  Orchard  Co.,  169  CaL  546,  575,  147  Pac. 
238.  Instances  at  cases  where  others  than 
medical  practitioners  have  been  allowed  to 
give  their  opinion  on  medical  matters  are 
found  in  the  following  cases:  Lund  v.  Ma- 
sonic Ass'n,  81  Hun,  287,  30  N.  T.  Supp.  776 ; 
Robinson  T.  Ebcempt  Fire  Co.,  103  Cal.  1,  86 
Pac.  965,  24  L.  R.  A.  716,  42  Am.  St.  Rep.  93 ; 
Klmlc  V.  San  Jose  &  Los  Oatos  Ry.  Co.,  156 
Cal.  379,  391,  101  Pac.  986,  991.  In  the  last- 
mentioned  case  a  professional  nurse  was  al- 
lowed to  so  testify,  and  the  court  said : 


"There  can  be  no  donbt  diat  one  who  Is  Aawn 
to  be  a  graduate  nurse  and  to  have  been  con- 
stantly aiRSged  in  the  calling  of  a  professional 
nurse  for  five  years  may  properly  be  called  apon 

*  *  *  to  give   evidence   of  tbe  character 

•  •  •  eUdted  by  the  qneation  asked." 

There  are  two  other  points  made  sa  to  tbe 
admission  of  erldmoe,  but  Oxty  are  without 
any  substantial  merit,  as  is  also  the  objection 
to  certain  of  tbe  Instructions  of  the  court, 
and  we  see  no  necessity  tat  a  detailed  discus- 
sion of  them. 

The  order  appealed  from  la  afBrmed. 


TtJOLTTMNE  COUNTY  ELECTRIC  POWBE 
&  LIGHT  CO.  V.  CITY  Or  SONORA. 
(Civ.  1527.) 

(District  Conrt  of  Appeal,  Third  District.  Gali< 
fomia.   Oct.  10,  1916.   Rehearing  Denied 
by  Sapreme  Court  Dec  7,  1916.) 

MunoiFAi:.  Oobpoutions  ^»240  —  Oani- 

NAHOS  RSQULATINO  ELKOTBIOITT  —  CoH- 
TBACT  bT  ImFUOATION. 

Defendant  city  by  onlinance  provided  that 
electric  current,  ezcent  for  street  ligbtB,  should 
be  furnished  for  24  Jbonrs  every  day,  and  for 
street  lighting  for  a  period  stated  each  night. 
Plaintiff  wrote  defendant  that  to  comply  with 
said  ordinance  it  would  be  necessary  to  leave 
power  on  its  former  night  circuit  for  24  hours, 
and  that  it  wonld  be  necessary  for  the  oty 
to  turn  off  the  street  Ughta  belonging  to  the 
city  which  were  attached  to  sadi  circuit,  during 
the  day,  or  the  city  woold  be  charged  for  power 
used  in  the  street  lamps  during  the  day,  and 
that  the  obligation  of  the  company  ceases  when 
it  furnished  power  to  the  dty's  connection.  De- 
fendant dty  replied  that  It  would  wily  pay  for 
current  foraiihed  at  the  time  and  in  the  manner 
required  by  the  ordinance,  unless  otherwise 
specifically  requested,  that  the  obligation  of  the 
company  was  to  furnish  power  at  the  time  and 
in  tiie  manner  required  in  the  ordinance,  and 
that  its  obligation  did  not  cease  when  It  furnish- 
ed power  to  the  city's  connection.  Held  that, 
regardless  of  the  question  of  whose  daty  it  was 
to  furnish  appliances  to  prevent  the  waste  of 
electricity,  plaintiff  could  not  recover  for  elec- 
tricity used  in  the  defendant  city's  street  light- 
ing system  during  the  daytime  on  the  theory 
that  its  use  created  an  Imtuicatiai  that  the  serv- 
ice was  performed  at  tbe  (nstanes  and  request  of 
the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8S  697,  863 ;  Dec.  Ihg. 
<^249.] 

Appeal  from  Superior  Court,  Tuolumne 
County;  G.  W.  Nlcol,  Judge. 

Action  by  the  Tuolumne  Electric  Power 
&  Light  Company  against  the  Dty  of  Sonora. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Afilrraed. 

J.  B.  Onrtin,  of  Suioia,  and  W.  H.  Mahony, 
of  San  Fran<^MO,  for  oiHieUaiit  J.  C  Web- 
ster, of  SoQora,  for  respondent 

BURNEirr,  J.  The  action  was  for  tbe 
recovery  of  the  sum  of  $2,425.37  for  electrical 
energy  claimed  to  have  been  furnished  by 
plaintiff  and  consumed  by  defendant  in  the 
street  lights  of  said  dty.  For  years  plaintiff, 
which  Is  a  public  service  corporation  pur^ 
chasing  its  electrldty  from  the  Sierra  A  San 
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Francisco  Power  Company  ftnd  tben  selling 
It  to  consumers,  bu  been  engaged  In  fumiab- 
lug  electrical  energy  for  lighting  dwellings, 
business  places,  and  the  streets  In  said  dty 
of  Sonora.  From  its  snbstatloa  along  the 
side  of  Wasliingtfm  street,  the  main  street 
of  said  d^,  for  more  than  10  years  prior  to 
October  1,  1813,  the  plaintifC  had  two  main 
power  lines,  and  to  these  other  lines  extend- 
ing along  the  sides  of  the  other  streets  were 
attached,  thus  forming  the  system  by  which 
electric  lights  were  furnished  for  houses  and 
streets.  During  these  years  one  ot  tliese 
main  lines  from  the  substation  carried  what 
is  called  the  day  circuit  current  of  24  hours, 
the  other,  what  is  called  the  id^t  drcoit  cur- 
rent, both  of  which  currents  were  turned  on 
and  off  at  said  snbstatira.  The  night  di^ 
cult  was  loaded  one-half  hour  after  sunset 
and  turned  off  one-half  hour  before  sunrise, 
this  period  being  recognized  generally  as  the 
standard  hours  for  ^street  lighting,  and  the 
day  drcoit  was  left  eontinuonsly  turned  on 
so  as  to  have  24  honts  always  of  conttnuous 
service  on  that  line.  More  than  10  years 
prior  to  Od»ber  1,  1S13,  tlie  trustees  of  said 
dty,  for  the  purpose  of  HghHpg  the  streets, 
caused  wires  from  the  center  of  the  strert  to 
be  connected  with  plaintUFa  night  serrlee 
main  line;  an  Incandesoent  light  bdng  at- 
tached to  the  end  of  eadi  of  these  wires. 
The  li^t  was  anchored  on  the  opposite  side 
ot  the  street  so  that  each  light  would  be  sus- 
pa>ded  over  the  middle  of  the  street  at  a 
given  h^ght.  By  this  method  moet  of  the 
streets  were  lighted  during  this  period  of 
time,  and  all  street  lights  were  connected 
with  and  received  current  from  plaintifTs 
night  circuit  line.  During  this  period  the 
dty  of  Sonora  owned  all  of  the  wires  extend- 
ing from  plaintiff's  main  nl^t  service  line 
Into  the  streets,  and  also  owned  all  bra<^ 
street  lamps.  When  the  street-lighting  sys- 
tem was  constrocted,  no  automatic  switches 
or  devices  of  any  kind  were  connected  there- 
with or  constructed  thereon,  so  as  to  turn  on 
or  off  independent  of  other  consumers'  hours, 
any  of  the  street  lights,  the  entire  street- 
lighting  system  being  regulated  as  to  that  by 
a  switch  at  said  substation,  controlled  and 
openUd  by  the  Sierra  &  Ban  Francisco  Pow- 
er  Company.  As  the  electric  current  flowed 
through  the  said  main  night  circuit  line,  It 
ran  out  into  the  street  lamps  and  bracket 
lamps,  and  thus  the  streets  were  lighted. 

With  knowledge  of  these  facts,  and  with- 
out any  previous  notice  to  plalmtlft,  the  trus- 
tees of  Sonora  on  September  15,  1913,  adopt- 
ed and  passed  to  print,  to  take  effect  on 
Odober  1,  1918,  the  ordinance  in  controversy 
here,  whidi  appears  In  full  In  the  tran- 
script.  The  title  of  said  ordinance  is: 

"An  ordinance  fixing  the  rate  which  may  be 
charged  and  collected  by  any  person,  firm  or 
cori^orntion  furniahing,  distributing  or  delivering 
dectric  current  for  luhting,  beating,  power  and 
other  purposes  to  the  inhautants  the  dty  of 
Souora,  i;aUfotiiia«  providlag  for  tli9  iutallar 


tion  of  meters  and  regnlatlug  the  installation  of 
electric  current  and  prices  to  be  charged  for  la- 
bor and  supplies  therefor,  and  fixing  a  itenalty 
tor  the  vio&cion  of  any  ef  the  proddoas  Oe 
ordinanee." 

Sectloa  U  provided: 

"Electric  current  furnished  or  distributed  to 

consomera  in  the  city  of  Sonora,  except  for  street 
lights,  shall  be  an  all  day  and  all  night  service, 
and  shall  be  furnished  every  day  for  twenty-four 
hours  each  day^  and  eleotric  current  furnished 
for  street  hgbtms  shall  be  from  4:30  p.  m.  of 
each  and  every  day  to  7  o'dock  a.  m.  of  the 
following  morning."^ 

This  section,  it  may  be  said,  was  amended 
on  the  18th  of  June,  1014,  so  as  to  read: 

"Electric  current  furnished  or  distributed  to 
consumers  In  the  dty  ot  Sonora,  except  for 
street  lights,  shall  be  an  all  day  and  aU 
service  stflA  shall  be  furnished  every  day  for 
twraty-four  hours  each  day,  and  electric  current 
fumisbed  for  street  lighting  sliall  be  from  one- 
half  hour  after  sunset  to  one  hour  before  sun- 
rise eadi  night," 

When  plaintiff  saw  the  publication  of  this 
ordinance  ot  September  15th,  It  addressed 
the  following  letter  to  said  trustees: 

"Sonora.  Cat,  Sept  26, 1013. 
"Q^D  the  Trostees  of  die  Gity  of  Sonora,  Son- 
ora, Oalifornia— Oentlemoi:  The  Tuolumne 
Count?  Electric  Power  St  Light  Company  on  and 
after  October  1,  1013,  will  furnish  twenty-four 
hour  service  to  all  Its  ctistomers  as  required  by 
Ordinance  No.  68  of  the  dty  of  Sonwa  and  in 
order  to  so  do  it  will  be  necessary  to  leave 
for  said  twenty-fonr  hours,  power  on  what  la 
now  our  night  circuit.  As  all  the  street  light- 
ing apparatus  for  lighting  the  dty  streets  is 
the  property  of  the  dty,  it  will  be  necessary  for 
the  trustees  of  said  city  to  turn  off  the  street 
lights  between  7  a.  m.  and  4:30  p.  m.  each  day 
otnerwise  the  power  thus  used  between  said 
hours  will  be  charged  for  as  provided  in  said 
ordinance.  The  obQgation  of  this  company  ceas* 
es  when  it  furnishes  power  to  the  city's  connec- 
tion. •  • 

The  street  Uglits  were  not  turned  off,  and 
the  dty  ot  Sonora  enjoyed  the  unique  and 
illumlnatiDg  experience  of  street  lamps  burn- 
ing day  end  night  In  pasdng  It  may  not  be 
amiss  to  venture  the  conjecture  that  stran- 
gers must  have  regarded  with  some  degree 
of  aatMilBhment,  U  not  of  a&nlmtkni,  the 
spectacle  of  prodigality  thereby  echlidted. 

Plalntlfl  prssented  Its  bill  for  the  whole 
amount  of  electric  energy  omsumed  by  said 
lights,  and  It  was  altowed  for  the  said  hours 
so  contemplated  by  mi6  section  IL  Plalntlfl 
declined  to  aeoept  sndi  payment  tn  fnll,  and 
hence  tbe  sutt. 

Appellant  oontends  In  the  first  place  tiiat: 

"The  *  *  •  duty  ef  such  a  eorporatioD  is 
fully  performed  when  it  has  brought  its  com- 
moaity  safely  and  conyeniently  to  the  door  of 
the  consumer.  Within  that  door  the  company 
is  not  by  law  obliged  and  may  not  by  law  be 
compeUed  to  go  for  any  pnri>QBe  fordgn  to  the 
pubuc  service  it  is  called  upon  to  render,  and 
that  the  purpose  here  contemplated  is  foreign 
is  abundantly  established."  Ex  parte  (Soodridi, 
160  CaL  4l4  117  Pse.  408,  Ann.  Gas.  1&13A, 
66. 

It  Is  argued  that,  U  the  light  company, 
desired  to  raise  or  lower  the  limits  from  their 
present  bdght  across  the  street,  it  would 
have  no  rlgbt  or  power  to  do  so,  because  the 
lichte  and  wiring  cfmnected  with  the  same  be- 
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long  to  the  city.  So,  If  tJie  cmnpapy  desired 
to  put  a  longer  wire  from  Its  main  wire  to  tbe 
street  lamps,  It  would  bare  no  right  to  do  so 
for  the  same  reason.  It  would  also  hare  no 
right  to  pat  new  lamps  on  the  streets  In  place 
of  the  old  ones,  or  in  say  mamieF  to  inters 
fere  with  the  city's  street  lamps.  These  dr^ 
cumstances  are  mentioned  to  lUnstrate  appel- 
lant's ctmtentlon  that  It  has  done  its  faU 
doty  when  It  turns  <ni  its  electrical  energy 
in  the  main  lines  to  irtiich  the  ci^  street 
lamps  are  connected,  and  that  then  it  "has 
brought  its  commodity  safely  and  convenient- 
ly to  the  door  of  the  consumer  and  beyond 
that  the  company  Is  not  by  law  obliged  and 
may  not  be  by  law  compelled  to  go." 

Again  it  Is  claimed  tiiat,  since  the  dty  of 
Sonora  Is  a  ctmsumer  of  electrical  energy, 
the  same  rule  <^  law  will  control  it  as  would 
control  a  private  individual,  and  herein  is 
cited  Davoust  t.  City  at  Alameda,  149  Oal. 
70,  84  Fa&  7«1.SL.B.A.<N.  80  636,9  Ann. 
Cas.  847,  wherein  la  quoted  the  following 
from  Touchard  v.  Toucbardt  6  Cal.  807: 

"A  corporatioii,  both  by  the  dvil  aod  common 
law,  U  a  person,  an  aroScial  person;  and,  al- 
dioagh  a  municipal  corporation  has  delegated  to 
it  certain  powen  of  government,  it  is  only  in  ref- 
erence to  those  delated  powers  that  it  will  be 
regarded  as  a  government.  In  reference  to  all 
other  of  its  transactions,  such  as  affect  its  own- 
ership of  property  in  buying,  selling,  or  grant- 
ing, and  in  retereiies  to  all  matters  of  contract, 
it  must  be  looked  upon  and  treated  as  a  private 
person,  and  Its  contracts  construed  In  the  same 
manner  and  wltii  like  effect  as  Ukm  €i  natural 
persons." 

Lastly,  it  la  claimed  that  when  the  "com- 
pany loaded  Its  electrical  energy  in  its  main 
night  service  line  for  the  24  hours  required, 
and  to  which  line  the  more  than  10  years 
ago  attached  Its  street  lamp  wires,"  it  had 
done  all  that  could  be  required  of  it  and 
then  it  "became  the  duty  of  the  dty  to  take 
care  that  It  used  only  so  much  of  that  com- 
modity as  it  required  for  streeMlghtlng  pur- 
poses, and  not  permit  any  that  had  entered 
its  door  to  go  to  waste  and  to  prevent  any 
waste,  if  It  was  necessary,  to  attach  or  fur- 
nish any  aE^liance  to  turn  on  or  off  the  'com- 
modity' when  not  required."  It  Is  insisted 
that  the  duly  to  so  attach  and  furnish  said 
appliance  devolved  upon  the  dty,  and  not 
upon  the  company.  As  authority  for  this 
proposition  attention  Is  directed  to  Hunt  v. 
Harlanna  Electric  Co.,  114  Ark.  498.  170  S. 
W.  86,  U  B.  A.  101^,  807,  wherein  it  appears 
that  said  company  for  several  years  had  been 
operaUng  a  system  or  plant  in  which  the 
generator  of  electricity  produced  what  is 
knowta  as  **133-cycle  currmt  of  electricity,*' 
and  plaintiffs  had  installed  motors  and  ma- 
chines for  conducting  their  business  adapted 
to  this  cytde  a^abem,  that  the  said  company 
was  proceeding  to  change  the  kind  and  char- 
acter of  machinery  operated  by  them  into 
what  is  termed  a  "60-cycle  system,"  so  that 
it  would  imt  operate  the  motors  used  by 
plaintiffs  and  the  dtisens  gmerally,  and 
that  the  company  was  demanding  of  the  us- 
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era  Of  its  etortriuity  that  they  bear  the  ex- 
pense of  the  readjustment  and  repairs  to 
tb.^  various  motors  so  that  th^  could  be 
operated.  It  appears  further  that  plaintiffs 
had  demanded  of  the  company  to  readjust 
said  motors  for  said  purpose  to  the  end  that 
the  company  might  carry  out  its  cmtract  and 
agreement  with  than  and  the  public  to  prop- 
erty sem  electrieUy,  but  that  the  company 
refused  to  do  so,  and  was  proceeding  to 
diange  Its  system  to  the  great  Injury  of 
plaintiffs.  It  vwrn  held  that  tbe  company  was 
not  bound  at  Its  own  expense  to  alter  ttie 
Consumers'  fixtures  so  that  they  would  be 
adapted  to  the  use  of  the  new  currrat,  even 
thontfh  many  of  the  fixtures  had  been  boui^t 
from  the  company  and  mxe  suitable  only  for 
the  current  formerly  furnished;  it  appearing 
that  the  change  was  not  made  capriciously. 
The  court  said: 

"In  our  jud^ent,  it  not  having  been  allied 
that  the  change  was  needlessly  at  capriciously 
made,  we  think  this  expense  should  be  borne 
by  the  plalntilb.  Otherwise^  having  become  a 
part  of  the  operating  expense  of  the  company, 
this  would  be  an  item  to  be  considered  in  fix- 
ing the  rates  to  be  enlarged  all  consumera  of 
electricity,  and  would  be  an  expense  to  be  borne 
at  least  by  the  public  generally,  rather  than 
by  those  owners  who  were  reqmred  to  supply 
themselvee  with  new  appliances." 

It  Is  contended  that  the  rule  applies  i^th 
stronger  force  here  for  the  reason  that  plain- 
tiff did  not  change  ite  system  "of  Its  own  voli- 
tion from  night  service  to  day  service  of  24 
hours.  The  light  company  here  was  com- 
pelled to  torn  in  24  hours  of  load  on  what  It 
theretofore  had  only  loaded  from  one-half 
hour  after  sunset  to  one-half  hour  before 
Bunriee,  and  if  it  failed  to  do  so  it  was  guilty 
of  misdemeanor  and  subject  to  a  flna"  And 
the  claim  is  that  the  trustees  knew  that  if 
they  did  not  put  in  B<mie  device  to  turn  off 
the  current,  the  lights  would  bum  for  24 
hours,  and  hence  arises  the  responsibility 
of  the  dty  for  the  whole  amount  consumed. 

It  Is  also  claimed  that  from  the  showing 
made  the  inference  must  be  drawn  that  the 
whole  amount  was  furnished  upon  the  de- 
mand and  at  the  Instance  and  request  of  de- 
fendant dty.  In  this  oonuection  some  au- 
thorities are  cited,  among  them  BabMtt  v. 
Chicago  &  A.  By.  Co.,  148  Mo.  App.  448,  ISO 
S.  W.  367;  Abbot's  Trial  Eridence.  858,  and 
S.  F.  Gas  Go.  V.  San  l^dsco,  9  OaL  468. 
In  the  first  It  Is  said: 

"It  has  •  *  •  been  held  that  the  spe- 
'  cific  word  'demand'  need  not  be  used  in  makuig 
such  a  *  *  *  request;  but  It  is  auffioient  if 
any  words  are  used  which  are  understood  by 
both  parties  to  be  a  demand.  Furthermore,  it 
has  been  held  that  the  existence  ot  a  demand 
may  be  shown  by  drcumstantial  evidence,  or 
may  be  inferred  from  acts  and  dedorations  of 
toe  parties  as  proven  by  direct  eridence." 

In  the  second  it  Is  declared: 
"In  general,  there  must  be  evidence  that  the 
defendant  requested  plaintiff  to  render  the  serv- 
ice, or  assented  to  receiving  their  benefit,  under 
circumatances  negativing  any  presumption  that 
toey  would  be  gratuitous.  "Aie  evidence  usually 
Iconinsts  in:  Efrst,  an  vcj/nm  request  precedent 
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to  the  sevrioe;  or,  lecMid,  dreomsUnoe*  lartl- 

Sing  tiie  ioference  that  plaintiff  in  rendering 
e  seiricea  expected  to  be  paid,  and  defendants 
supposed  or  had  AaCrao  to  nippose  and  ought 
to  have  aajraomd  that  be  was  ezpecttng  pay. 
and  stiU  allowed  him  to  go  on  in  tiM  aerrlM 
without  doing  auTtliiiig  to  dlaabtwe  him  of  thia 
expectation;  or,  uird,  proof  of  benefit  received, 
not  on  an  agreem«it  that  it  waa  gratuitous  and 
followed  by  an  ezprew  promise  to  pay." 

Id  the  8.  F.  Qu  Go.  Oese,  miira.  It  In  held 
that: 

"Under  some  circumstances,  a  municipal  cor- 
poration may  become  liable  by  implication.  The 
obligatlmi  to  do  justice  reets  equally  upon  it  as 
Dixm  an  individuaL  It  cannot  avail  itself  of 
the  properlT  or  labor  of  a  party,  end  screen 
itself  from  responsibility  under  the  plea  that  it 
never  passed  an  ordinance  on  the  subject.  As 
agalDst  indiriduals.  the  law  implies  a  promiM 
to  pay  In  such  casea,  and  the  impUcauon  ez- 
taam  oqaally  against  corporationsJ** 

Thus  &r  U  would  seem  that  the  case  for 
appAUant  la  very  pemuulT^  as  It  apiiearB 
that  It  famtehed  the  dectrlc  otetsj.  and 
tbat  It  ma  aged  hr  legpondwt,  and  the  Im- 
pUaUiiHi  wonld  ailae  that  it  was  funiBfaed 
at  the  tnarance  and  xeqaest  of  aald  leqKmd- 
ent,  although  attentUm  la  called  to  no  diieet 
evUenoB  to  that  effect 

Asothar  ffeatnre,  howwer,  la  Injected  into 
the  sltoatlon  throngh  the  aetl(m  taken  by 
the  conndl  when  It  received  the  aaid  written 
notification  from  appellant  that  it  would 
fnnilith  deetridtr  for  the  oitlre  34  hours  and 
hold  reapondent  liable  for  it  To  that  com- 
nuiideatlon  the  city  replied  ae  fOllowa: 

"Sonon,  CaL,  Sept.  27,  1918. 

"Tnohimne  Co.  Elec  Power  ft  Lt  Ok,  So- 
nora,  California — Goitlemen:  In  reply  to  yoar 
communication  of  the  26th  inst  tlie  board  of 
tmateea  of  the  dty  (MF  S<mora  desire  to  inform 
Ton  that  dM  ordinance  of  the  city  of  Souora, 
being  Ordinanoe  Mo.  €3,  requires  any  person, 
firm  or  corporation  supplying  electric  current 
for  consumption  in  the  city  of  SmuKU  for  atreet 
lighting  only  from  4:80  o'mock  p.  m.  to  7  o'clotA 
a.  m.  the  following  mwning,  and  it  requires  any 
person,  firm  or  corporation  engaged  in  that 
bnainees  in  the  dty  of  Sonera  to  so  lumiah  elec- 
tric current  for  the  purpose  of  lighting  the 
streets,  and  it  prohibits  any  charge  to  be  made 
for  any  electricity  fomiahed  in  excess  of  the 
amount  required.  See  Section  4  of  said  ordi- 
nance. The  obligation  of  such  company  is  to 
furnish  and  supply  electricity  in  the  manner  re- 
quired by  the  orainance  and  at  the  times  regoir- 
ed  and  iti  obligation  does  not  cease  merely  when 
it  furnishes  power  to  the  city's  connection.  The 
city  will  pay  for  electridty  furnished  at  the 
time  and  hi  the  manner  prortded  for  in  said 
ordinance  end  not  otherwise,  as  long  as  said 
ordinance  remains  in  effect.  Any  electric  cur- 
rent famished  other  than  that  required  by  ordi- 
nance, unless  specifically  requested  by  proper 
autiiOTitles,  will  not  be  paid  for  the  dty  of 
SoDora.  but  must  be  furnished,  if  at  all,  with- 
out diarge  to  the  dty  of  Sonora.  bghting 
company  is  required  to  equip  its  system  to  com- 
with  the  requirements  of  the  ordinance. 
The  dty  ioea  not  want  street  lights  at  other 
times  than  required  by  the  ordinance  and  is 
not  required  to  tnm  off  the  lights." 

Ttie  foondatlon  of  appellant's  cause  of  ae- 
tlon  Is  thus  swept  away.  The  theory  to 
which  ai^eUant's  claim  la  anchored  embodied 
in  the  allegations  of  the  complaint  la  that  the 
electricity  was  furnished  at  the  instance  and 
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request  of  re^giondent,  and  to  prove  this  Uiere 
must  he  B«ne  eTldenoe  ettber  direct  or  dr- 
cumstanUal  that  defendant  "requeeted  plain- 
tiff to  perform  the  secTlces  or  aaaented  to 
receiving  their  benefit  under  drcumstancea 
negativing  any  presumption  that  they  were  to 
be  gratnitous."  In  other  words,  the  party  to 
be  charged  must  either  directly  anthorlze  the 
services  or  by  bis  declarations  or  silence 
he  must  acquiesce  in  the  action  of  the  one 
performing  and  avail  himself  of  the  services 
performed.  Here  there  was  neither  express 
promise  nor  acquiescence,  nor  was  there  con- 
duct  by  silence  or  otherwise  on  the  part  of 
the  dty  that  would  Jtistlfy  any  expectation 
that  the  dty  would  pay  for  the  additional 
service  that  was  not  demanded  in  said  ordi- 
nance. To-  tiui  contrary,  the  d^,  by  the 
terms  of  said  ordinance,  requested  and  de< 
manded  that  the  energy  be  furnished  for 
street  lighting  during  certain  hours  mly,  but 
It  went  still  further  and  notified  appdlant 
by  lettw  that  it  did  not  want  any  longer 
service,  that  it  had  no  use  for  it,  and  that, 
tf  it  was  furnished,  it  would  not  pay  tot  it, 
but  it  must  be  furnished  gratuitously.  In 
the  face  of  this  repudiation  of  any  contrac- 
tual relation  as  to  the  extra  electridty,  the 
company  perdsted  in  allowing  the  current  to 
flow  Into  the  dty'a  Unea  during  the  entire 
24  houra,  It  certainly  cannot  dalm  that  It 
was  done  "at  the  Instance  and  request"  of  re- 
pondent. 

No  case  dted  by  appdiant  la  parallel  to 
this  in  this  essential  feature.  As  we  have 
already  Intimated,  if  the  dty  had  used  aaid 
dedrlc  energy  and  remained  silent  as  to 
remuneration,  an  altogether  different  dtua- 
tion  would  be  presented.  In  audi  case  the 
law  as  well  as  prlndples  of  equitable  'deal- 
ings would  create  the  implication  that  the 
service  was  performed  at  the  Instance  and 
request  of  the  dty.  Assuredly  it  is  not  true, 
as  alleged  In  the  complaint,  that  "plaintiff 
herein  at  the  spedal  Instance  and  request 
of  defendant  has  furnished  and  delivered 
electrical  energy"  during  the  entire  period. 

Again,  it  cannot  be  said  in  any  proper 
sense  that  said  electrical  energy  was  used  by 
the  dty  during  the  addltloaal  hours  already 
referred  to.  It  answered  no  munldpal  pur- 
pose. It  was  well  known  that  the  city  de- 
sired the  electridty  for  iigtiHng  the  streets, 
and  there  was,  of  course,  no  such  need  during 
the  daytime.  Instead  of  being  used  during 
said  hours,  It  was  simply  allowed  to  go  to 
waste.  It  was  of  no  benefit  whatever  to  the 
city,  and  It  is  true,  as  found  by  the  court: 

"That  the  defendant  baa  never  at  any  time 
mentioned  in  plaintiff's  complaint  had  any  use 
whatever  for  electricity  for  lighting  its  streets 
in  the  daytime  and  never  at  any  dF  said  times 
purchased  or  procured  and  accepted  electridty 
from  plaintiff  for  such  use,  and  plaintiff  has 
never  at  any  (tf  said  times,  at  defendant's  re- 
quest, furnished  or  delivered  any  electric  energy 
for  street  lights  In  tiie  dayttme." 

It  Is  true  that  until  the  said  ordinance  wan 

amended  the  dty  demanded  electridty  for 
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a  portion  of  the  day,  bat  there  is  no  con- 
troversy as  to  tbat. 

It  seemfl  clear  tJiat  flie  plaintiff  utterly 
failed  to  make  oat  Its  case  as  presented 
Its  comiAaint  As  far  as  tUs  aeticHi  Is  con- 
cerned, tt  seems  Immaterial  as  to  wboae  doty 
It  was  to  furnish  appliances  to  prevent  the 
waste  of  electrical  energy.  If  appellant  Is 
right  In  Its  contention  that  each  burden 
should  be  borne  by  the  dty,  then  probably  an 
action  for  damages  would  lie  for  Its  failure 
to  prevent  the  waste,  but  in  view  of  the  un> 
disputed  showing  we  do  not  see  how  it  can 
be  held  tbat  an  action  on  contract  can  be 
maintained  by  plaintiff. 

The  judgment  is  affirmed. 

We  concox:  GHIPMAN,  P.  J.;  HABT,  J. 


'  BHBLLMAN  et  al.  r.  HERSHEY  et  bL 

(dv.  1669.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct  7,  1916.) 

1.  IiAWOLOBD  ANn  TENANT  ^=>169(3)— INJTJ- 
EIE8  TO  THTEO  PeBSONB  —  CONDITION  OF 
PBmi8BS~-SuiTICIENCT  OF  COMPl^NT. 

A  coqiplamt  alleging  ownership  of  premises 
in  certain  parties,  tBat  defendants  on  the  day 
of  the  accident  were  the  lessees,  that  the  prem- 
ises were  a  pubUc  place  of  amusement  let  for 
hirei  describing  what  was  claimed  to  constitixte 
the  nuisance  complained  of,  alleging  that  the 
nuisance  existed  in  the  theater  prior  to  the  let- 
ting to  the  defendants  and  at  the  time  of  plain- 
tiff^s  personal  injury,  describing  the  injury  and 
alleging  the  amount  of  damages*  stated  a  cause 
of  action. 

[Ed.  Note.~For  other  cases^  see  Landlord 
and  Tenant.  Gent.  Dig.  H  044,  604^  682 ;  Dec. 
Dig.  «=»169(8).] 

2.  Appeal  and  Ebbos  <&=»907@)— Psksuup- 
tion — evxdbncb  to  sufpobt  findinos. 

Where  a  case  was  fully  tried  <m  all  the  is- 
sues, it  must  be  assumed  in  the  absence  of  a  bill 
of  ezcwtions  that  the  evidence  presented  in  sup- 
port of  the  findings  was  competent  to  estabUsb 
the  facts  alleged,  and  was  received  without  ob- 
jection, and  was  sufficient  to  sostain  each  of 
the  facts  found. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  %  3673 ;  Dec.  Dig.  «=^907(8).] 

Appeal  from  Superior  Court,  Tolo  County; 
N.  A.  Hawkins,  Judge. 

Action  }3j  Nancy  Shelhnan  and  A.  J.  Shell- 
man,  her  husband,  against  Ella  L.  Hershey, 
L.  Henry,  and  F.  A.  Giesea  and  ottiers. 
Judgment  for  plaintiff,  and  defendants  Henry 
and  Qleeea  appeaL  Affirmed. 

B.  M.  Bosentbal,  of  San  Jose,  for  appel- 
lants. A.  G.  Huston  and  H.  U  Huston,  of 
Woodland,  for  respondents. 

CHIPMAN,  P.  J.  This  la  an  appeal  by 
defendants  Henry  and  Giesea  from  the  judg- 
ment in  the  case  of  like  title,  No.  1668,  161 
Pac  182,  this  day  decided  and  Is  here  <»i  the 
Judgment  roll  alone.  The  only  Question  pre- 
sented arises  on  a  general  demurrer. 

[1,  2]  The  complaint  alleged  ownership  of 
the  premises  In  defendants,  the  Hersheys; 


that  defendants  Mexay  and  Qiesea  <ai  Ute 
day  of  the  accident  were  leaees  at  the  prem- 
ises ;  tiiat  the  premlsea  are  a  public  place,  of 
amusment  M  for  hire;  descrUws  what  wu 
claimed  to  conatltate  the  nuisance  complain- 
ed of ;  that  the  theater  on  the  day  menttooh 
ed  was  leased  to  defendants  Henry  and 
Giesea;  that  said  nuisance  existed  In  the 
theater  prior  to  the  letting  to  Henry  and 
Giesea  and  at  the  time  of  the  accident,  and 
describes  folly  the  acddent  and  alleges 
amount  at  damages. 

We  think  a  cause  of  action  was  sufficiently 
stated  against  these  appellants.  There  was 
no  Bpedal  demurrer.  The  case  was  folly 
tried  on  all  Issues.  It  must  be  assumed,  In 
the  absence  of  a  bni  of  exceptions,  "that  the 
evidence  presented  In  support  of  the  findings 
was  competent  to  establish  the  facts  alleged, 
and  was  recetved  at  the  trial  without  any 
objection,  and  was  sufficient  to  sostain  each 
of  the  facts  found.**  Cutting  Fmit  Company 
V.  Canty,  141  GaL  692  (syllabus),  75  Pac. 
664. 

The  Judgment  as  to  defendants  Henry  and 
Giesea  Is  affirmed. 

We  ooncnr:   BUBNETT,  1.)  HA&T,  3, 


SHEIiUfAM  et  aL  v.  HBBSHST  et  sL 

■  (Civ,  1568.) 

(District  Court  of  Appeal,  Third  District,  Gal> 
ifomia.  Oct  7,  1810.   Rehearing  Denied 
by  Supreme  Court  Dec  4^  1916.) 

L  liANDLOED  AND  THITANT  «=>167(7)--lNJTJ- 
ET  TO  ThIBD  PaBTT— LlABILITT  OF  TENANT. 

The  lessees  of  a  theater,  who,  through  their 
agent  and  manager,  opened  a  door  not  used  or  in- 
traded  to  be  used  as  an  exit,  and  left  it  under 
circumstances  leading  plaintiff,  a  patron,  to  be- 
lieve that  she  conld  safely  pass  out  at  that  door 
when  in  fact  there  were  no  steps  from  the  idll 
to  the  sidewalk  and  no  guard  or  light,  so  that 
exit  was  dangerous  and  unsafe,  were  fiable  for 
personal  injury  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  674,  679;  Dec  Dig.  «s» 
167(7).I 

2.  Landmbd  ANn  Tenant  «=3l67(t)— Inju- 
ET   TO    Third  Pabit— Nuisance— IiAMD- 

LOBD'B  LlABILITT. 
In  such  case,  though  the  landlord  knew  the 
location  of  the  door  and  that  it  had  no  steps 
leading  to  tiie  sidewalk,  he  was  not  ,  guilty  of 
maintaining  a  nuisance  on  the  premises  when 
leased,  ancf  was  not  liable  for  personal  injury 
from  a  nuisance  caused  by  the  manner  in  which 
the  leasee  used  it. 

lEd,  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  D^  H  674  679;  Deo.  Dig.  «=> 
167(7).] 

Appeal  from  Superior  Court,  Tolo  County; 
N.  A.  Hawkins,  Judge. 

Action  by  Najujy  Shellman  and  A.  J.  Shell- 
man,  her  husband,  against  KUa  Lk  Hersh^ 
and  oQwrs  of  that  name,  and  oth^  defend- 
ants. Jodgment  for  plaintiffs,  aad  from  an 
order  denying  a  new  trial,  the  Hersheys  ap- 
peal. Order  reversed,  and  a  new  trial 
granted  as  to  the  defradants  Hersbey. 


«=»For  othv  coaes  see  aame  topic  aad  KST-NUUBEB  In  all  Key-Numbered  Digeata  and  IndezM 


Digitized  by 


Google 


Cal) 


SHEUiMAN 


r.  HBRSHET 


183 


Black  it'  Clark,  of  San  Francisco,  for  ap- 
pellanta  A.  C.  Huston  and  H.  U  Hnaton, 
botti  of  Woodland,  for  leapondents. 

GHIPMAN,  P.  J.  Tbla  Is  an  acUon  com- 
menced by  plalntUb  to  recorer  damages  for 
an  Injury  soflered  by  plaintiff  Nancy  Shell- 
man  In  passing  out  througlr  a  doorway  of  tbe 
Woodland  Opera  House  owned  by  defendants, 
the  Hersbeys,  and  under  lease  to  defendants 
Henry  and  Oleaea.  The  cause  was  tried  by 
tbe  court  without  the  ^  of  a  Jury,  and 
plaintiff  had  jndsment  for  92,000,  and  costs 
of  suit. 

Deftodants,  the  Herebeys,  moved  for  a  new 
tzlal,  which  was  denied.  Tb^  appeal  from  the 
order.  Defendants  Henry  and  Gleeea  appeal 
from  the  judgment  on  a  aeparate  tranacilpt 
Ko.  1669  061  TVLC  182),  but  do  not  appeal 
from  the  order. 

The  Woodland  Opera  House  is  situated  on 
Second  street  of  the  dty  of  Woodland.  The 
main  entrance  and  exit  of  the  audit(nlum 
la  on  Second  street  at  the  southeast  comer 
of  tbe  buUdlng.  Along  tiie  east  wall  open- 
ing Into  the  auditorium,  about  midway  of  ttte 
building,  Is  a  door  trpening  from  the  dress 
circle.  It  was  la  stepping  out  of  this  door 
that  plalnttfl  Mrs.  Shellman  fell  and  received 
tbe  Injury  of  which  she  complains.  The  In- 
terior of  the  (vera  bouse  Is  similar  to  moit 
playhouses.  In  the  center  next  to  the  stage 
Is  the  parquet;  surrounding  the  parquet  by 
a  half  circle  are  the  dress  circle  seats  ezt^- 
tDg  back  to  the  rearwiUl;  at  the  center  of  the 
rear  wall  is  an  exit  door  8^  feet  wide  lead- 
ing from  the  dress  circle  Into  Che  main 
trance  area;  the  center  aisle  passes  from  this 
door  down  through  the  dress  drcle  and  par- 
quet; aisles  also  lead  from  this  door  along 
the  south,  east,  and  west  wolls  down  to  the 
stage.  The  defendants,  the  Hershe^  are 
and  have  been  for  many  years  the  owners  of 
this  opera  bouse,  and  at  the  time  of  the  acd- 
doit,  on  the  evodng  of  Alay  28.  1912,  It  was 
under  lease  to  defendants  Henry  and  Glesea. 
It  had  been  let  by  the  leawee  to  the  graduat- 
ing class  of  the  high  sdiool  of  Woodland  for 
an  ottertalnment  that  evening,  for  which  a 
rental  <Jt  926  was  paid  to  tbe  lessees.  Ad- 
mission to  the  entertainment  was  free  and 
the  house  was  crowded  with  spectators,  many 
standing  In  the  aisles  for  lack  of  seating  ca- 
pacity. It  is  alleged  In  the  complaint:  "that 
the  entrance  to  said  opera  house  Is  on  Second 
street  In  the  dty  of  Woodland;  that  said 
opera  house  Is  so  constructed  that  a  door 
bearing  the  same  relative  position  to  the  en- 
trance leads  onto  Second  street  from  the  main 
auditorium  of  the  theater;  that  said  door  Is 
built  3  feet  above  the  sidewalk  on  Second 
street;  that  during  all  times  herein  mention- 
ed, there  was  no  light  over'  said  door,  and 
said  door  was  not  protected  or  guarded  In 
any  way,  or  at  all;  that  said  door  as  bnilt 
and  situated  In  said  theater  Is  unsafe,  in- 
secure, and  dangerous  to  the  patrons  of  said 


theater;  that  on  the  29th  day  of  Bfay,  1012, 
said  theater  or  opera  house  was  leased  to  L. 
Henry  and  F.  A.  Glesea,  but  said  door  was  in 
said  building  and  was  so  bnllt  and  located, 
and  was  not  connected  with  the  sidewalk  by 
any  steps  or  otherwise,  or  at  all,  and  was  not 
protected  or  guarded  as  above  described,  and 
was  an  unsafe  and  insecure  and  a  da^erons 
passageway  as  above  described,  prior  to  the 
leasing  of  said  opera  house  to  said  L.  Henry 
and  T.  A.  Glesea;  that  said  owners  had 
during  all  of  the  times  herein  mentioned  full 
knowledge  of  the  unsafe,  insecure,  and  dan- 
gerous charaeter  of  said  door,  and  negligent- 
ly permitted  It  to  remain  in  such  condition, 
and  failed  to  properly  or  at  all  to  safeguard 
It;  that  on  the  evening  of  tbe  29th  day  of 
May,  1912,  plaintiff  Nancy  Shellman,  abovo 
named,  attended  a  public  entertainment  at 
said  opera  bonse ;  that  during  said  perform- 
ance tbe  above-described  door  was  left  open; 
that  at  the  close  of  said  performance,  as  the 
spectators  were  leaving  tbe  building,  plaintiff 
Nancy  Shellman,  believing  that  said  door  was 
an  exit  from  said  theater,  walked  through 
said  door  and  was  violently  precipitated  upon 
the  sidewalk ;  that  at  the  time  said  plaintiff 
walked  through  said  door  it  was  unguarded 
and  unprotected,  and  there  was  nothing  about 
said  door  to  warn  plaintiff  of  its  dangerous 
or  unsafe  character ;  that  by  reason  of  said 
fall,  the  left  arm  of  plaintiff  Nancy  Shellman 
was  broken  at  the  elbow;  that  the  bones  in 
said  elbow  were  broken  in  such  a  way  that 
they  could  not  and  did  not  properly  mend; 
that  said  elbow  Is  now  stiff";  that  she  was 
otherwise  Injured  as  set  forth  In  much  de- 
tail. 

In  their  answer,  "defendants  deny  that 
said  door  was  constrncted  for  use  as  an  en- 
trance or  exit  or  that  It  was  in  any  manner 
necessary"  for  such  use.  Or  that  defendants 
or  either  of  them  directed  or  sanctioned  the 
use  of  said  door  as  an  entrance  or  exit  in 
the  use  of  said  opera  house;  "admit  that  said 
door  was  not  connected  with  the  sidewalk  by 
any  steps  or  otherwise  •  ♦  ♦  because 
said  door  was  not  an  entrance  to,  or  exit 
from,  the  said  opera  house  in  the  use  thereof 
by  persona  going  into,  or  coming  out  of,  said 
opera  house  at  the  time  the  same  was  used 
for  public  entertainment ;"  deny  that  said 
door  as  built  is  or  was  unsafe  or  dangerous 
or  that  any  act  of  defendants  caused  tbe  same 
to  be  unsafe  or  dangerous;  deny  that  on  May 
29,  1912,  or  at  any  other  time,  defendants 
had  full  or  any  knowledge  that  said  door  was 
unsafe  or  that  they  permitted  It  to  remain 
unsafe;  allege  that  when  said  opera  house 
was  leased  to  said  Henry  and  Glesea,  it  was 
never  understood  that  In  the  management 
thereof  "said  doorway  should  at  any  time 
be  or  remain  open  as  a  means  of  entrance  or 
exit  •  •  •  .for  the  use  of  persons  going 
Into  or  leaving  the  same";  "that  on  the  oc- 
casion of  giving  said  entertainment  and  after 
the  audience  was  assembled,  some  person, 
wbose  name  cannot  be  ascertained,  requested 
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one  Bobert  Baitbam,  who  at  said  titoe  was 
employed  by  said  h.  H,  Henry  and  F.  A. 
Glesea,  leaseea  of  said  (uwra  house,  to  unlock 
said  door;  that  said  Eastham  did  tbereupon, 
and  parsnant  to  said  request,  unlock  and 
open  said  door  and  allowed  tbe  same  to  re- 
main open,  but  all  without  avthorlty,  consent, 
or  knowledge  of  defendants  hereby  answer- 
ing or  either  of  tbon;"  that  said  plaintiff 
Mrs.  Shellman  entered  said  opera  house  with- 
out any  charge  therefor  and  Toluntarlly;  that 
tbe  Injury  suffered  by  her  in  leaving  said 
entertainmait  was  caused  by  her  own  negli- 
gence "In  an  effort  to  leave  said  cntera  house 
speedily  and  tiy  an  unusual  meaos  and  by 
stuping  out  of  the  doorway  mentioned  la 
the  complaint,  which  said  doorway  could  be 
plainly  observed;  •  •  •  and  If  tbe  said 
Nancy  Shellman  suffered  the  injuries  men- 
tioned in  tbe  complaint,  tb^  were  the  direct 
result  ot  her  negligent  and  careless  conduct 
In  so  eudeavortng  to  leaTO  said  opera  bouse." 

The  findings  of  tbe  court  are  substantially 
in  accord  with  Uie  averments  of  the  com- 
plaint;  and  are  challenged  by  defendants  as 
not  supported  by  the  evidence.  A  diagram 
was  introduced  showing  the  sidewalk  eleva- 
UoQ  along  Second  street.  "It  shows  ttie  sill 
elevation  and  floor  elevation  of  the  door;  in 
front  of  that  door  there  is  a  concrete  side- 
walk ;  it  is  2  feet  S  Inches  from  the  sidewalk 
to  the  sill  of  the  door;  It  is  9  inches  from 
the  sill  of  the  door  to  the  floor  of  tlie  opera 
house.  There  Is  no  step  between  the  sill 
and  tbe  sidewalk.  The  door  is  7  feet  4  Inches 
by  3  feet  4  Inches.  The  door  opens  outward 
into  the  street." 

Plaintiff  Mrs.  Shellman  testified  as  follows: 

"I  weat  to  the  opera  house  that  evaiing  by 
going  up  tbe  front  steps,  the  wide  steps,  on 
Second  street,  and  I  went  down  into  the  lower 
floor  of  the  opera  house,  walked  around  the 
wall,  down  to  the  door.  I  walked  around  there : 
there  ware  no  seats,  so  I  stood  ap  thm  until 
the  entertainmrait  was  over.  There  were  a  great 
many  that  did  atand  up.  There  wasn't  seats. 
I  was  standing  near  the  door,  not  a  great  ways 
from  tbe  stage,  a  yard  or  ao  frmn  the  door.  The 
door  was  open  all  tile  time.  I  think  people 
were  goine  out  tBere,  that  Is  why  I  stepped 
out.  I  thought  they  were  going  out  there. 
There  was  several  in  between  the  door  and  my- 
self where  I  stood,  and  that  is  why  I  stepped 
out  there.  I  thought  I  could  step  out  there. 
Tbe  floor  in  the  opera  house  inclines  towards 
the  rear.  It  scemeid  to  me  it  was  much  lower 
there  as  I  went  down  the  aide  of  it,  it  seemed 
BO  much  lower  that  I  could  step  right  out  on 
the  sidewalk,  that  is  why  I  stepped  out  I 
thought  I  could  step  onto  the  sidewalk.  The 
Court:  Did  you  see  the  sidewalk  when  you 
stepped  down?  A  No,  sir.  Q.  It  was  dark? 
A.  Xes.  Q.  You  looked  out  from  a  lif^t  room 
into  the  dark  street?  A.  Tes,  there  was  no 
light  there  as  far  as  I  coold  see,  but  I  supposed 
I  could  step  right  onto  the  sidewalk.  Mr. 
Iltiston:  State  whether  or  not  there  was  any- 
thing there  to  prevent  you  from  going  out.  A. 
No,  sir;  nothing  there  and  nobody  to  tell  me; 
nobody  guarded  the  door.  Q.  The  door  was  not 
guarded  in  any  way?  A.  No,  sir.  Q.  State 
whether  or  not  the  door  was  standing  open  or 
closed.  A.  Yes,  it  was  standing  open.  The 
Oourt:  Was  that  a  warm  night?  A.  Yes,  «r; 
it  was  warm  the  28th  of  May ;  it  was  very 
pleasant  and  warm.   Ur.  Huston:  Wh^  was 


the  first  time  you  noticed,  the  door  "was  open? 
A  It  was  open  all  the  time,  I  think,  during  the 
entertainment.  Q.  Just  state  to  the  court  how 
that  door  or  opening  looked  to  yon  that  night 
A.  Well,  it  looked  to  me  like  a  door  right  down 
near  the  sidewalk  tjbtat  I  could  step  right  oat 
and  without  any  harm,  of  course,  or  I  wouldn't 
liave  stepped  out    Mr.  Hoston:  That  is  all." 

On  cross-examination,  she  testlfled: 
That  she  had  bem  at  the  theater  twice  be- 
fore, and  both  times  had  entered  and  left  by 
the  main  entrance,  and  did  not  see  tbe  other 
door  on  those  occasions.  "There  was  no  light 
in  front  of  the  door  through  which  I  stepped. 
There  was  no  light  only  on  the  innde ;  the  lights 
were  inude  the  bouse.  Q.  Had  there  been  a 
light  at  that  exit  or  doorway  throngh  which 
you  went  the  night  you  hurt  your  arm  wonld 
you  hare  been  able  to  see  whether  there  was  or 
was  not  a  step  there,  or  would  you  have  been 
able  to  see  how  far  the  sidewalk  was  from 
the  door  sill?  A.  Yes,  I  think  I  could  have 
seen  if  there  had  been  a  light  there.  Mr.  Clark: 
But  you  are  rather  emphatically  of  the  <q;dnion 
that  there  was  no  light  there?  A  Yes,  sir. 
Q.  You  are  a  lady  67  years  of  age  yon  stated? 
A.  Yes,  sir.  Q.  And  in  stepping  through  an 
exit  that  you  never  went  through  before  you 
paid  some  attention  to  where  yon  were  stepping, 
you  looked  before  yon  as  you  walked,  mdn*t 
you,  to  that  exit?  A  Why,  I  walked  to  the 
door  and  just  stepped ;  I  Just  stepped  through  ■ 
I  thought  it  was  right  onto  the  sidewalk  of 
course,  or  I  wouldn't  have  stepped  through.  Q. 
You  were  looking  out  of  that  doorway  as  you 
came  to  the  doorway?  A  Yes,  I  was  looking 
out;  I  just  started  and  wwt  to  that  door  and 
just  stepped  right  through  thinking  I  could  step 
right  onto  the  sidewalic.  Q.  Did  vou  pay  atten- 
tion to  where  you  were  stepping?  A  Xes,  sir. 
Q.  Did  you  endeavor  as  you  vrent  through  the 
door  to  look  to  see  whether  you  vrare  stMping 
safely  towards  the  sidewalk?  A  I  had  no 
tlMught  that  It  wasn't  safe." 

Witness  Bastfaam  was  the  lessee's  manager 
In  charge  of  the  theater  at  tbe  time  of  the 
accident  He  testified  that  be  had  the  key  to 
the  door  referred  to  and  opened  It  and  left  It 
op^  during  the  entertainment   He  testified: 

"It  was  very  warm  that  nigbt,  and  it  was 
very  warm  In  there  and  ontressive,  and  some 
one  came  and/SSked  me  to  open  the  door;  some 
one  requested  me,  that  there  was  a  lot  of  ladies 
there  about  to  faint,  but  who  it  was  I  don't 
remember ;  so  I  unlocked  the  door,  but  not  for 
an  exit  Q.  You  had  been  manager  of  the  opera 
house  for  some  time?  A.  Yes." 

He  teatifled  that  It  vras  not  any  <me  of  de- 
fendants who  made  tbe  request;  t3iat  he  had 
charge  of  the  theater  for  Henry  and  GHesea 
and  let  the  Uieater  to  tlie  board  of  education 
and  collected  the  rental  for  the  lessees  who 
had  the  theater  for  1911  and  1912.  The  lease 
bears  date  Augnrt  20,  1910,  and  was  execut- 
ed by  "Ella  L.  Hershey  and  Cornelia  A. 
Hershey,  ezecatricea  of  the  last  will  and  tea- 
tament  of  Dl  N.  Herslwy,  deceased,  Uie  par^ 
ties  of  tbe  first  part"  It  was  admitted  that 
when  tlte  lease  was  made,  tlie  defmdants 
Hersh^B  owned  the  opera  house,  and  that 
wlUiess  Easiham  had  been  In  charge  of  tbe 
opera  bouse  three  seasons  under  other  ten- 
ants before  tbe  lease  to  H«iry  and  Oiesea 
was  executed,  and  had  the  key  in  his  posses- 
sion all  the  time.  He  testified  that  this  par- 
ticular door  was  used  occasionally  "to  sweep 
some  of  tbe  dirt  out  that  way  or  take  some- 
thing in  that  way,  but  was  never  used  as  an 
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exit  or  entrance" ;  that  while  he  had  charge 
"there  was  no  box  or  step  leading  to  that 
door  whereby  a  person  could  step  Into  that 
from  the  outside";  that  he  had  no  Instruc- 
tions from  the  lessees  with  reference  to  that 
door;  that  the  Heraheys  never  gave  hiin  any 
Instructions  about  that  door;  that  It  was 
locked  that  night  before  the  witness  opened 
It,  and  was  always  kept  locked  during  enter- 
tainments ;  that  he  had  been  acquainted  with 
the  building  since  its  construction,  and  there 
□ever  bad  been  any  step  placed  at  that  door, 
and  that  to  make  use  of  It  as  an  exit  or  en- 
trance  a  step  would  have  been  necessary. 

Witness  Clary  was  asked  whether,  during 
the  time  he  was  city  miirshal,  the  city  trus- 
tees ever  gave  him  any  Instructions  In  refer- 
ence to  the  opera  house.  Over  objection,  the 
court  allowed  the  answer  If  "connected  with 
the  defendants  in  some  way."  Answering 
"yes,"  the  witness  was  asked  what  the  direc- 
tions were,  "A.  Well,  the  board  ordered  me 
to  notify  them  that  they  had  to  repair  the 
ddewalk,  and  fix  the  step  for  a  kind  of  flre 
escape  there.U  Defendants'  counsel  moved  to 
strike  out  the  answer  as  Immaterial,  Irrele- 
vant, and  Incompetent.  Motion  denied.  "Mr. 
Huston:  The  step  you  mention  was  in  ref- 
erence to  this  door  at  the  opera  bouse?  A. 
Tee,  sir.  Q.  In  obedience  to  these  Instmc' 
tlODS,  did  you  notify  the  defendants  Hersh^ 
concerning  this  condition?"  Over  defend- 
ants* objection,  the  court  allowed  the  answer : 
"A.  I  know  that  I  told  Mr.  Webber,  and  I 
don't  know  bat  I  think  I  wrote  them  a  notic& 
Mr.  Hofltoa:  To  whom  did  you  addrow  your 
notice?  A.  To  Mrs.  Hershey."  An  objection 
was  allowed  to  precede  the  answer  on  the 
same  grounds,  and  that  it  is  not  the  best  evi- 
dence. "The  Oonrt;  The  (Ejection  will  be 
sustained  unless  it  is  connected,  but  for  the 
present  it  will  be  overruled.  Mr.  Huston: 
You  mailed  this  notice  in  the  regular  course 
of  business?  A.  Yes,  sir.  Q.  You  also  noti- 
fied Mr.  Webber?  A.  Yes,  sir.  Q.  What  con- 
nectlon,  if  any,  did  Mr.  Webber  have  with 
this  opeTti  house?  A.  He  was  manager.  Q. 
He  liad  charge  of  it?  A.  Yes,  sir.  Q.  What, 
if  anything,  did  tbey  do  in  reference  to  this 
notice  ttiat  you  gave  them?  Mr.  Clark:  Our 
objection  is  going  to  thi^.  The  Court:  Same 
mlins.  A.  Put  a  box  tliere  for  a  step.  Mr. 
Huston:  At  this  same  door?  A.  Yes,  put  a 
box  on  the  sidewalk  at  that  door.  Q.  When 
was  that?  A.  That  was  after  I  told  Mr.  Web- 
ber, tbey  put  it  theve  for  a  step."  He  tes- 
tified that  this  was  in  1909  wUle  lie  was 
marshal,  and  ttiat  his  term  expired  in  1910. 
Defmdants'  attcoueys  moved  to  strike  out 
all  the  testimony  of  Clary  on  various 
grounds:  that  no  foundat^n  was  laid  for 
it;  nothing  to  connect  the  Hersfaeya  with 
the  transaction,  and  other  grounds.  "Mr. 
Huston :  Mr.  Olary.  you  put  that  letter  In  the 
post  office  at  Woodland?  A.  Sure.  Q.  Mrs. 
Heisb^  lives  In  the  city  of  Woodland?  A. 
Urea  in  Woodland.  Mr.  Huston:  Hits  proof 


T.  HEBSHSY  ISS 

is  offered  In  furtherance  of  our  alle^tlon  in 
the  complaint  to  the  effect  that  the  defend- 
ants Hershey  had  prior  knowledge  and  actual 
knowledge  of  this  door  and  its  dangerous  con- 
dition prior  to  the  time  of  the  accident.  The 
Court:  It  doesn't  appear  who  this  man  Web- 
ber is.  Mr.  Huston:  Mr.  Clary  says  he  was 
the  manager  of  the  opera  house.  The  Court: 
You  say  you  told  Mr.  Webber  this?  A.  Yea, 
I  told  him.  Tbe  Court:  The  motion  to  strike 
out  is  denied." 

Recalled  as  a  witness  for  defendants,  he 
testified: 

"I  know  the  side  door  of  the  opera  bouse 
was  □evei'  used  as  an  exit  or  aa  an  eDtranee. 
I  have  been  there  in  the  opera  house  at  perforst- 
ances.  I  have  been  there  when  people  were 
going  in  and  out," 

Witness  Curson,  a  dty  trustee  from  1907  to 
I911t  tesUfled  that  Clary  was  night  watcb- 
man  uiv  to  the  time  he  was  appointed-  mar- 
shal, and  that  during  that  time  "the  board 
gave  Mm  directions  to  enforce  some  matters 
that  the  building  committee  of  the  board  was 
asked  to  look  Into  regarding  flre  escapes, 
etc,  and  the  protection  of  the  building,  and 
I  tldnk  Mr.  Olary  was  authorised  to  notify 
tlie  owners  of  the  buUdli^  that  sueh  steps 
were  necessary  for  the  protection  of  the  pub- 
lic at  large  in  regard  to  fire  escapes,"  etc. 

Witness  Kastham  was  recalled  as  a  wit- 
ness lor  defendants.  Bte  testified  that  be  re- 
cedved  the  keys  to  the  tlieater  from  Mr.  Far- 
r^l,  president  of  the  Great  Western  Tlieat- 
rical  Circuit  aud  was  employed  by  him  and 
was  the  only  manager  of  the  opera  bouse 
from  that  time;  that  the  Farrell  lease  was 
made  on  August  1,  1906,  and  continued  until 
Henry  and  Oiesea  took  the  theater;  that 
"Mr.  Webber  had  nothing  to  do  during  that 
time  with  the  booking  of  the  shows  or  at- 
tending to  that  opera  house";  that  Webt>er 
was  employed  at  one  time  as  manager,  pre- 
vious to  Mr.  Farrell's  time.  He  testified  that 
he  had  known  the  opera  boase  ever  since 
it  was  built,  and  that  in  using  it  "the  en- 
trance and  exit  to  that  lower  auditorium 
for  performance  purposes  has  been  through 
the  main  entrance  over  at  the  south  wall." 

Defendant  CiHruelia  Hershey  testified  that 
she  and  her  mother  acted  fop  the  others  of 
the  family  in  leasing  the  theater;  that  they 
got  some  notice  about  fixing  the  sidewalk  in 
1912  which  was  attended  to,  and  the  work 
done,  hut  that  she  had  been  unable  to  find 
among  their  papers  any  notice  sent  them  by 
Mr.  Clary  relative  to  that  side  door;  that 
As  knew  there  was  no  step  there,  and  that 
it  was  in  that  condition  when  they  took  the 
premises  and  when  they  leased  them  to  ten- 
ants; that  no  step  was  ever  maintained 
there  and  tbe  door  had  never  "be^  used  as 
an  exit  or  entrance  to  the  opera  house  down 
to  the  time  of  this  accident"  She  testified 
that  she  and  her  mother,  as  executrlces,  lea»« 
ed  tbe  opera  house  to  the  Great  Western 
Theatrical  Circuit,  August  1,  lOOS,  and  that 
Mr.  Bastham  acted  as  manager.    She  tes- 
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tifled  that  sbe  never  got  any  notice  from  Mr. 
Cllary  telling  them  to  put  steps  at  tbmt  cen- 
tral side  door;  that  she  "got  a  notice  from 
Mr.  Scott  regarding  the  fixing  of  the  elde- 
vralk  in  1912,"  and  it  was  done ;  that  she 
had  made  It  a  practice  to  keep  all  papers  serv- 
ed upon  them  and  had  searched  the  flies,  bnt 
could  find  no  notice  from  Mr.  Clary  reUtlTe 
to  that  side  door. 

[1]  We  do  not  tiiiuk  there  can  be  any 
doubt  of  the  lessee's  liability.  Th^,  tiiron^ 
their  agait  and  manager,  opeoed  the  Hoar  in 
question  and  left  it  op^  under  drcnmstances 
such  as  would  and  did  lead  the  plaintlfl  Mrs. 
Shell  man  to  believe  that  she  could  safely 
pass  out  at  that  door.  Although  this  door 
was  not  used  or  intended  to  be  used  as  an 
exit  or  entrance,  the  tmants  are  chargeable 
with,  knowledge  that  In  opening  and  leaving 
it  opw,  ' unguarded,  and  unlisted,  with  no 
Bt«p  to  aid  a  person  in  reaching  the  pave- 
ment, the  passage  out  by  that  door  was  dan- 
seroos  and  unsafe.  Thie  situation  was  one 
of  their  own  creatbMi  for  wtaldi  upon  w^- 
setUed  principles  they  were  liable. 

t2]  A  mnch  atxK  serious  auestUm  arises 
as  to  the  owners'  liability.  Hiey  knew  that 
this  door  bad  no  step  leading  from  it  to  the 
sldewftlk ;  they  knew  this  vrtien  th^  leased 
the  prendses  to  their  oodeCendants,  for  It 
was  in  ttie  same  condition  it  bad  been  In  ever 
since  they  Inherited  the  property  In  1003  at 
tba  deaHi  of  the  original  owner.  'But  the  nn- 
contTadieted  testimony  was  that  this  par* 
tlcular  door  was  not  Intended  for  use  as  an 
eiit  or  entrance  for  patrons  of  the  theater 
and  had  never  been  used  for  that  purpoae  In 
all  the  years  of  d^endant^  ownersh^.  The 
only  use  to  vrhiOi  it  had  ever  be^  put  was 
"mly  occasloiially  to  sweep  some  of  the  dirt 
out  that  way  or  to  take  stmetblng  In  that 
way,  but  it  was  never  nsed  as  an  exltf  and 
it  mis  "always  k^  locked."  Def^danto 
tiie  Hersheys,  had  never  given  any  directions 
concerning  this  door  and  personally  had 
nothing  to  do  with  the  management  of  tlie 
theater.  Their  liability  must  spring,  if  at 
all,  from  the  single  fhct  that  tliey  knew  the 
location  of  this  door  and  also  knew  that  no 
step  or  steps  had  been  placed  there, 

Witness  Clary's  testimony  that  he  "mailed 
notice  to  Mrs.  Hershey,"  that  he  "deposited 
it  in  the  post  office  at  Woodland,"  does  not 
me^  the  statutory  requirements  of  sndi 
form  ffif  service,  and  at  most  would  be  but 
prima  fade  evidence  which  was  rdiatted  by 
the  testtanony  at  Oomella  Eterdiey  that  no 
such  notice  was  received.  Sfls  testimony 
that  he  served  the  notice  when  dty  marshal 
was  disproved  by  the  record  showing  that  In 
1909  whoa  he  said  he  served  the  notice,  he 
was  not  the  dty  marshaL  He  was  night 
watdiman,  however,  and  he  mis  no  doubt 
honestly  mistaken  as  to  when  be  became  city 
marshal.  If  he  served  the  notice  in  dth^ 
capadty,  it  would  be  equally  effective^  but 
the  proof  of  service  Is  insufflcient 

As  to  his  having  notified  Webber,  this  may 


be  taken  as  establl^ed.  But  W^ber  was 
not  then  the  manager.  Eiastham  was  mana- 
ger under  the  then  lessees,  Farrell's  Com- 
pany. But,  assuming  tbat  sndt  notice  was 
given  to  the  Hereby  while  the  theater  was 
under  lease  to  the  sSirrell  Compaay,  it  would 
have  conveyed  no  new  fact  to  the  Hersheys 
for  they  admit  that  there  never  bad  been  a 
step  placed  at  this  door.  Their  defense  Is 
that  this  dooff  was  not  intended  to  be  used 
and  never  was  used  for  the  convenience  of 
patrons  to  the  theater,  and  was  Intended  for 
the  use  of  and  used  only  by  the  lessees  to 
teke  in  and  out  stage  properties,  and  was 
nsed  occasionally  to  sweep  dirt  through  or 
to  air  the  house,  but  never  as  an  exit  or  en- 
trance for  patrons  or  durli^  performances. 

Respondent  relies  upon  the  rule  stated  In 
note  S  to  the  case  of  Griffin  v.  Jackson  Light 
&  Power  Co.,  92  Am.  8t  Rep.  p.  626: 

"No  person  can  create  or  malntolD  a  nuisance 
upon  hiB  premises  and  escape  liability  for  the 
injury  occasioned  by  it  to  ^ird  persons.  Nor 
can  a  lessor  so  create  a  nuisance  and  then 
escape  liability  for  the  consequences  by  leas- 
ing the  premises  to  a  tenant  Prior  to  and  at 
the  time  of  the  lease,  it  was  the  duty  of  the 
lessor  to  put  an  end  to  the  nuisance.  If  he  fails 
to  do  this,  and  leases  the  premisM  with  the 
nuisance  on  them,  he  may  Se  deemed,  and  is 
deemed,  to  authorise  the  continuance  of  the 
nuisance,  and  is  therefore  liable  for  tiie  conse- 

?;aenceB  of  sudi  continuanoe.  Whether,  there- 
ore,  the  defect  be  one  of  original  construction, 
or  arises  from  a  failure  to  repair,  or  from  the 
maintenance  on  the  premises  of  any  coDditi<H) 
endangering  the  hMlth  or  safety  «  strangers, 
whatever  its  nature,  if  it  constitute  a  nuisance, 
the  lessor  will  be  r^ponsible  for  its  conscgiiene- 
es  if  he  leases  the  premises  with  the  nuisance 
upon  them,  and  thus  authorises  its  continu- 
ance." 

Among  the  cases  dted  In  support  at  the 
text  is  Kalis  V.  Sfaattuck,  68  Cal.  693, 11  Pac. 
846,  68  Am.  Bep.  668,  in  whl(^  injury  arose 
from  an  awning  falling  upon  a  person  while 
passing  under  It  The  tenant  of  the  premises 
allowed  the  a^vnlng  to  be  used  by  slglitseers 
going  upon  it,  thus  causing  it  to  talL  It  was 
not  built  or  intended  for  such  use,  but  only  as 
a  cover  for  the  sidewalk  from  sunshine  and 
rain,  and  was  pr<^>erly  constructed  for  that 
purpose.  The  lessor  was  hdd  free  from  lia- 
bility for  the  injury.   Said  the  court: 

"It  is  well  settled  that  a  landlord  is  not  lia- 
ble for  such  consequences,  unless:  (1)  The  nui- 
sance occasioning  the  injury  existed  at  the  time 
the  premises  were  donised ;  or  (2)  the  stracture 
was  in  such  a  condition  that  it  would  be  likely 
to  become  a  nuisance,  in  the  ordinary  and  rea- 
sonable use  of  the  same  for  the  purpose  for 
which  it  was  constructed  and  let,  and  the  Isnd- 
lord  failed  to  n»)air  it  (citing  cases) ;  or  (3)  the 
landlord  authorized  or  permitted  the  act  which 
caused  It  to  become  a  nuisance  occasioning  the 
injury." 

Quoting  from  Candy  t.  Jnbber,  6  Best  A 

Smith,  486: 

"To  brini^  Uabift^  home  to  tiis  owner  the 
praises  being  let,  the  nuisance  must  be  one 
which  was  in  its  very  essence  and  nature  a  nui- 
sance at  the  time  of  letting,  and  not  something 
which  was  capable  of  betng  thereafter  rendered 
a  nuisance  by  the  teiumt  *  •  •  " 

In  notes  B  and  O  (at  page  62^  to  the  case 
trim  whldi  raoondwts  extract  note  E,  su- 
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pra.  !n  02  Am.  St  Bep.,  the  liability  of  tbe 
lessor  of  real  property  to  third  persons  Is 
considered.  Xote  B  points  ont  tbe  Donllablli- 
ty  of  the  lessor  to  tbM  persoau  for  injuries 
arising  from  a  nnlaance  not  <m  the  pranlses 
at  the  time  of  tbe  leftse,  but  wbldi  was  erect- 
ed or  created  by  Qie  tenant  alone  without  the 
license  or  consent  of  the  lessor.  Note  G  Is 
u  follows: 

"The  same  consideratioDS  control  vhere  the 
nuisance  is  occasioned  by  a  misuse  by  the  lessee 
of  the  premises,  or  of  apptiances  which  were 
thereon  at  tbe  time  of  the  nase.  It  is  not  snffi- 
dent  to  render  a  lessor  liable  that  the  Dremlses 
leased  by  him  are  capable  of  a  use  wnich  will 

Srove  a  nuisance  to  strangfera.  S.  'If  a  landlord 
aoise  premises  whldi  are  not  in  themselves  a 
nnisance,  but  may  or  may  not  become  snch,  ac- 
cording to  the  manner  in  which  they  are  nsed  bj 
the  tenant,  the  landlord  will  not  be  liable  for  a 
nniaance  created  on  the  premises  by  the  tenant. 
He  is  not  responsible  for  enabling  the  tenant 
to  commit  a  nuisance  if  the  latter  diould  tbink 
proper  to  do  so.  [Citing  esaea.]  In  such  a 
case  it  may  be  said,  in  one  senae,  that  tbe  land- 
lord pennitted  the  tenant  to  create  the  nuisance, 
but  not  in  such  a  sense  as  to  render  him  liable. 
rCiting  caseaj  The  landlord  will  not  be  liable 
zor  tbe  use  of  the  premises  in  such  a  way  as  to 
do  harm,  merely  becauae  there  was  a  manifest 
possibility  of  thrir  being  nsed  In  such  a  way.' 
[Citing  cases.]  •  •  •  Where,  therefore,  toe 

e remises,  while  capable  of  improper  use,  may 
e  nsed  in  an  ordinary  manner  without  the 
creation  of  a  nnlaance,  vie  lessor  Is  not  charge- 
able with  tbe  improper  uses  of  them  by  the  ten- 
ant wnlcb  reanlts  in  a  nnissncft  [Citing  ca8es.J" 

In  Owlngs  T.  Jones,  9  Md.  108,  the  court, 
referring  to  Rich  v.  Bosterfleld,  4  Manning, 
Granger  it  Scott,  56  Ens.  Com.  Law.  T84, 
said: 

"After  a  full  review  of  all  the  cases,  and  that 
too  after  a  second  argument,  we  understand  tbe 
eonrt  to  deduce,  at  least,  tbe  two  following  prin- 
ciples from  the  numerous  adjudications  to  which 
reference  is  had:  EHrst,  that  where  property  la 
demised,  and  at  the  time  of  the  demise  is  not 
a  noisance,  and  becomes  so  only  by  the 'act  of 
the  tenant  while  in  bis  possession,  and  injury 
happen  during  snch  possession,  the  owner  u 
not  liable;  but,  second,  that  where  the  owner 
Isases  premises  which  are  a  nuisance,  or  must  in 
the  natare  of  things  become  so  by  thnr  wr, 
and  receives  rent,  then,  whether  In  or  out  of 
possession,  he  is  liable." 

Farther  reference  to  authorities  seems  un- 
necessary. We  think  it  resultf<  frcMn  the 
principles  above  stated  that  the  only  question 
here  is:  Was  this  side  door  to  the  theater  a 
nuisance  when  tbe  premises  were  leased  to 
defendants  Henry  and  Glesen,  or  did  it  be- 
come such  for  the  time  being  when  the  ten- 
ants used  It  for  a  purpose  other  than  that 
for  which  It  was  designed  and  had,  from  the 
day  the  house  was  buUt,  been  used  to  the  mo- 
ment the  present  tenant  misused  It?  We 
think  the  premises  were  not  a  nuisance 
when  demised  and  became  so  because  of  the 
manner  In  which  the  tenants  used  them  on 
the  night  of  the  accident.  It  follows  that 
the  defendants*  the  Ueraheys,  are  not  liable 
for  the  Injury  complained  of. 

It  is  not  necess&ry  to  consider  any  of  the 
other  alleged  errors. 


The  order  Is  reversed,  and  a  new  trial 

granted  as  to  defendants,  the  Hersbeys. 

We  concur:  BURNETT,  J. ;  HART,  J. 


WESTERN  NAT.  BANK  v.  WITTMAN  et  SL 
(Civ.  1291.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Oct  4,  1918.) 

1.  CoBPOBiLTIONa  «S942e(l)  —  NOXK  —  RS80I.U- 
IIO  N— RATZnOATION. 

Where  the  note  of  a  corporation  was  author* 
ized  by  the  unanimoos  vote  of  its  directors  and 
was  executed  according  to  the  vote  or  resolution 
and  the  money  derived  firom  tbe  loan  was  placed 
to  its  cheeking  aeeoont  and  was  nsed  by  it  to 
pay  an  obligation  sssnmed  by  It;  no  ratlnoation 
of  tbe  note  was  necrasary. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  1596,  1T02;  Dec  Dig.  «=»426a)3 

2.  GUABANTT  <e»73(l)  —  LZABZtITT  OF  GUAB- 
ARTOB— DBVEITSBS. 

The  viqe  piesideBt  of  a  eorporatlMi,  and  ths 
indoratr  and  fuanuitor  of  its  no^  In  his  Indl' 

vidual  capacity,  would  not  be  beard  to  defend 
on  the  ground  tbat  tbe  note  was  contrary  to  pul>- 
lic  policy  under  Civ.  Code,  i  2228  et  seq.,  relat- 
ing to  the  obligations  of  tmstess,  and  dedaring 
that  In  all  matters  connected  with  his  trust  a 
tnutee  Is  bound  to  act  in  the  highest  good  faith 
toward  his  benoSciary,  and  may  not  obtain  any 
advantage  by  misrepresentation,  concealment, 
etc 

[Bd.  Note.— For  o^r  cases,  see  Guaranty, 

Cent  Dig.  f  91;  Dec.  Dig.  «»>78a).] 

3.  COBFOBATIONS  <S>465— NOW  CtoWSDlDBBA' 

TION— COBPOBATION. 

Where  a  corporation  executed  its  note,  there 
was  a  consideration,  where  the  money  received 
for  the  note  was  subsequently  used  to  pay  Its 
obligation. 

[Ed.  Note-r-For  other  cases,  see  Corporations, 
Cent  IMg.  H  1822-1826;  Dec.  Dig.  «s»465.] 

4.  CONTBAOm    •=388— PBESmCPTION— CONBIIK 
BRATION. 

A  presomption  of  consideration  arises  where 
an  obligation  is  in  writing. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  8I  403-405,  407 ;  Dec.  Dig.  «=b»88.] 

5.  CoBPOBATXONa  «s>382— NoTO— UUTSA  Vibes. 

A  corporation  empowered  by  Its  articles  nt 
incorporation  to  mannfactnre  and  deal  in  har- 
nesses, etc,  uid  to  borrow  and  loan  money, 
might  assume  tbe  obUgatiou  of  one  who  cooveyra 
his  property  to  it  for  purposes  of  snch  business, 
so  that  its  note,  given  to  obtain  money  to  dis- 
charge such  obligatioa,  was  not  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  1514, 1515, 1517, 1518, 153G;  Dec 
Dig.  «=93$2.] 

6.  COBPOBATIOHB  «=»99^  —   STOCK  —  EX- 
CHANGE. 

It  was  legal  for  parties  forming  a  corpora- 
tion to  exchange  Its  stock  for  property  conveyed 
to  it  Ijy  its  president 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  445 ;  Dec.  Dig.  «=»99(2).] 

7.  GuAEANTT  ^=>49— Release  or  Guarantob. 

Tbe  vice  president  d  a  corporation,  an  in- 
dorser  and  guarantor  of  its  note  to  plaintiff  in 
bis  individual  capacity,  was  not  released  by  on 
arrangement  by  which  the  president  was  to  man- 
age its  business  and  pay  its  obligations  out  of  the 
earnings,  whore  no  time  for  payment  was  flsad 
and  DO  extension  given  by  the  creditors,  and  no 
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conaideratloii  passed  to  plaintiff  for  the  agree- 
ment, 

[Ed.  Note.— For  other  cases,  see  Ouatantr, 
Cent.  IMg.  S  60;  Dee.  Dig.  «»49.] 

Appeal  from  euperlor  Conrt,  City  and 
County  of  San  Francisco;   K.  S.  Mahon, 

Judge. 

Action  by  the  Western  National  Bank 
against  George  W.  Wlttman,  J.  Q.  Leibold, 
and  tbe  California  Vehicle  &  Harness  Com- 
pany. Judgment  for  plaintiff  against  defend- 
ants Wlttman  and  Lelbold.  Wlttman's  mo- 
tion for  a  new  trial  was  denied,  and  he  ap- 
peals-  Judgment  and  order  affirmed. 

J.  J.  Dunne,  of  San  Francisco,  for  appel- 
lant Gavin  McNab,  B.  M.  Alkins,  A.  H.  Jar- 
man,  and  W.  F.  Williamson,  all  of  San  Fran- 
cisco, for  respondent  Western  Nat  Bank.  J. 
J.  Lermen,  of  San  Francisco,  for  respondents 
Leitrald  and  California  Vehicle  St  Harness  Co. 

OHIPMAN,  P.  J.  Plaintiff  commenced  the 
actioa  by  verifled  complaint  to  recorer  the 
balance  due  on  a  certain  promissory  note. 
Judgment  went  against  defendants  Geo.  W. 
WittnuuD  and  J.  6.  L^bold  for  the  sum  of 
«7,07a82,  with  Intereet  from  date  of  the  Jndg- 
ment  and  costs.  Defendant  vehicle  company, 
maker  of  the  did  not  answer.  The  ap- 
peal is  from  the  Judgment  and  order  denying 
his  motion  for  a  new  trial  by  d^endant  Witt- 
man  alone,  ^e  promlaMry  note  In  salt 
reads  as  follows: 

"$9000.00. 

"San  Francisco.  Col.,  March  30, 1907. 
"One  day  after  date,  for  value  received,  Cali- 
fornia Vehicle  &  Harness  Co.,  a  corporation, 
organised  and  existing  under  the  laws  of  the 
state  of  California,  promises  to  pay  to  the  West- 
em  National  Bank  of  San  FraQcisco,  likewise  a 
corporation,  or  order,  at  its  banking  house  in 
this  city,  the  sum  of  nine  thousand  00/100  dol- 
lars in  fjoited  States  gold  coin  of  the  present 
standard,  with  Interest  thereon  in  lilce  coin  from 
date  UDtu  paid,  at  the  rate  of  six  per  cent  per 
annum,  said  Interest  to  be  paid  monthly,  and  if 
not  so  paid  to  be  added  to  the  principal  and 
thereafter  bear  interest  at  the  same  rate.  Should 
default  be  made  in  the  payment  of  interest  as 
herein  provided,  then  the  whole  sam  of  principal 
and  interest  ahall  Immediately  become  due  and 
payable  [Signed]  J.  G.  Leibold,  Pres. 

"[Signed]  L.  Holt,  Secy." 

On  the  back  of  the  note  Is  Indorsed :  "J.  G. 
Lelbold  and  Geo.  W.  Wittman,"  and  then : 

"San  Francisco,  for  value  received,  we,  or  ei- 
ther of  us,  guarantee  the  payment  of  the  within 
note  and  interest  according  to  its  terms,  and  we, 
or  either  of  us,  hereby  waive  presentation  there- 
of to  the  maker,  demand  of  payment,  protest, 
and  notice  of  nonpayment. 

"rSignedl   J.  G.  Leibold, 
"[Signed]   Geo.  W.  Wittman." 

Stamped  on  the  back  of  the  note  are  varl- 
OOB  sums  of  interest  and  principal. 

Defendant  Lelbold  in  bis  answer  admitted, 
by  not  denying,  the  due  execntlon  of  the  note, 
the  Indorsements  and  guarantee,  and  that  the 
vehlde  company  receive  consideration  for 
its  note,  but  alleged  want  of  consideratioD 
passing  to  him  for  his  Indorsement;  denied 
that  the  whole  or  any  part  of  said  note  or 


Interest  is  now,  or  ever  was.  doe  from  this 

defendant 

Defendant  Wlttman's  answer  la  of  consid- 
erable length,  a  summary  of  which  he  states 
in  his  brief  as  follows : 

"The  answer  denies  that  the  corporation  de- 
fendant executed  the  note  sued  on.  or  that  it  ever 
authorized  any  one  to  execute  that  note,  and  al- 
leges that  the  note  ia  not.  and  never  was,  the 
note  of  the  corporation  defendant.  It  also  denies 
that  either  Wittman  or  Leibold  ever  Indorsed  or 
guaranteed  the  payment  of  any  note  of  the  corpo- 
ration defendant  It  denies  that  no  part  oC  the 
principal  has  been  paid,  that  the  whole  or  any 
part  of  the  principal  or  interest  is  due,  owing  or 
unpaid,  aod  that  the  plaintiff  is  the  owner  or 
holder  of  the  note  in  Question.  Tlie  answer  then 
sets  up  as  a  separate  dttfeiise  that  the  note  is 
ultra  vires  and  void,  because  issued  by  Leibold 
and  his  secretary,  Laura  Holt,  to  take  op  a  pri- 
vate and  personal  indebtedness  of  Leihold  to  the 
plaintiEf  corporation,  without  authority  from  or 
ratification  by  the  board  of  directors  of  the  de- 
fendant corporation,  all  to  the  knowledge  of  the 
l>anh.  It  further  sets  up,  as  an  additional  sepa- 
rate defense,  that  no  consideration  for  this  note 
ever  passed  to  the  corporation  defendant  It 
further  sets  up,  as  an  additional  separate  de- 
fense, the  fraud  of  the  plaintiff  and  of  Leibold  in 
inducing  the  defendant  Wittman  to  go  upon  the 
note,  and  it  further  sets  up  as  an  additional  sep* 
arate  defense,  under  section  2819  of  the  Cinl 
Code,  the  execution  of  a  contract  without  the 
consent  of  the  defendant  Wlttman,  he  being  nn- 
Indemnifled,  which  contract  suspended  the  plain- 
tiffs rights  and  remedies  against  the  defendant 
corporation." 

It  appeared  that  inior  to  March  2S,  1907, 
defendant  Lelbold  was  engaged  in  business 
In  San  Frandsco  imder  the  name  of  Leibold 
Harness  Company,  and  was  Indebted  to  plain- 
tiff in  the  sum  of  t&jOOO,  evidenced  by  Lelbold's 
promissory  note.  On  that  day  defendant  the 
vehicle  company  was  Incorporated  by  three 
persons,  one  of  whom  was  In  Lelbold's  em- 
ployment. Neither  Tnttman  nor  Leibold  was 
then  tC  corporator.  After  this  date  and  prior 
to  the  execntion  of  the  note  saed  upon,  Lel- 
bold transferred  his  business  to  the  vehicle 
company,  and  the  latter  assumed  all  the  lia- 
bilities of  the  Lelbold  Harness  Company,  In- 
cluding the  bank  Indebtedness  of  $9,000,  and 
agreed  to,  and  did,  issue  a  biot^  of  the  stock 
of  the  vehicle  company  to  Lelbold  as  consld- 
erati<ai  for  his  busdness.  Lelbold  was  then 
made  a  director  and  president  of  the  corpora- 
tion, and  defendant  Wittman,  having  Invested 
some  money  therdn,  became  a  stockholder  In 
and  was  made  vice  president  of  the  corpora- 
tion. Thereafter  I^lhold,  on  behalf  of  the 
corporation,  applied  to  plaintiff  for  a  loan  of 
?9,000,  and  was  told  by  an  officer  of  the  bank 
that  tlie  corporation  would  have  to  execute 
Its  note  for  the  loan,  which  must  be  Indorsed 
by  the  principal  stockholders.  On  March  30, 
1907,  at  a  meeting  of  the  board  of  directors 
of  the  corporation  defendant,  held  at  Its  of- 
fice, all  directors  and  the  secretary,  L.  Holt, 
being  present,  defendant  Wlttman  offered  and 
defendiint  tieibold  seconded  a  resolution, 
which  was  adopted,  authorizing  the  corpora- 
tion to  borrow  from  the  Western  National 
Bank  an  amount  of  money  not  to  exceed  at 
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any  one  time  tlie  som  of  ¥9,000.  "and  that 
^ther  the  president  or  ylce  president,  t(^tb- 
er  with  the  secretary  or  treasurer  of  this 
corporation  are  hereby  empowered  to  execute 
.ItB  promissory  note  or  notes  therefor  to  said 
Western  National  Bank  of  San  Francisco,  for 
all  such  sums  BO  borrowed,  upon  such  terms 
in  respect  to  amount  or  rate  of  interest  or 
otherwise  as  may  be  agreed  upon."  The  res- 
olution directed  the  secretary  to  dellTer  to 
said  bank  "a  copy  of  these  resolutions  pr<^' 
eriy  certified  by  her  in  evidence  of  the  au- 
thority of  the  persons  hereinbefore  named  to 
make  said  loans  and  execute  the  notes  as 
above  spedfled."  A  duly  certified  copy  of 
this  resolution  was  delivered  to  plaintiff,  the 
promissory  note  above  set  out  was  also  de- 
livered to  and  accepted  by  the  bank,  and  the 
amount,  $9,000,  placed  to  the  credit  of  the 
vehicle  corporation,  in  Its  regular  checking 
account.  Later,  on  April  8,  1907,  the  corpo- 
ration drew  Its  check  for  $9,000,  and  paid 
the  note  of  said  Lelbold,  which  had  been  as- 
sumed by  the  corporation.  This  note  of  the 
corporation  is  the  obligation  which  appel- 
lant Wlttman  now  contends  was  not  author- 
ized or  executed  by  the  vehicle  corporation, 
and  Is  the  note  on  which  it  subsequently  paid 
various  sums  of  both  principal  and  Interest, 
and  Is  the  note  for  the  unpaid  balance  of 
which  this  action  was  brought. 

Section  2792  of  the  Civil  Code  provides 
that  no  other  consideration  need  exist  "where 
a  guaranty  Is  entered  Into  at  the  same  time 
with  the  original  obligation,  or  with  the  ac- 
ceptance of  the  latter  by  the  goarantee,  and 
forms  with  that  obligation  a  part  of  the  con- 
sideration to  him."  Section  2806  of  the  same 
Code  provides  that: 

"A  guaranty  is  to  be  deemed,  unconditional  un- 
less its  terms  Import  some  condition  precedent 
to  the  liability  of  the  guarantor.** 

Section  3116  provides  that: 

"Every  Indorser  of  a  negotiable  Instrament, 
noless  his  indorsement  is  qualifled,  warrant*  to 
every  subsequent  bolder  thereof,  who  is  not  liable 
thereon  to  faim:  First,  That  it  is  in  all  respects 
what  it  purports  to  be.  Second.  That  he  has  a 
good  title  to  it.  Third.  That  the  signaturM  of 
all  prior  parties  are  binding  upon  them." 
Fourth.  That  If  dlidionored,  the  indoraer  wUl 
pay  the  same  onleas  exonerated  under  certain 
provisIoBS  of  llie  Code  not  here  applicable. 

Appellant  contends  that  the  note  sued  on 
is  invalid  and  void  for  many  reasons:  (a) 
Because,  though  signed  by  the  president  and 
secretary,  tbelr  acts  were  never  authorized  or 
ratified  by  the  directors  or  stockholders ; 
(b)  because  contrary  to  public  policy  declared 
in  section  2228  et  seq.  of  the  Civil  Code ;  (c) 
the  note  is  not  evidentiary  of  any  considera- 
tion flowing  from  the  bank  to  the  vehicle 
company. 

[1]  The  note  in  question  was  authorized  by 
the  unanimous  vote  of  the  directors.  Xo 
ratification  was  necessary.  It  was  executed 
In  strict  confo»mlty  to  the  resolution  passed 
by  the  directors,  and  the  money  derived  from 
the  loan  was  placed  to  the  checking  account 
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of  defendant  corporation,  alid  was  used  in 
the  payment  of  an  obligation  assumed  by  the 
corporation  as  part  consideration  for  the 
business  and  property  conveyed  to  It  by  Lei* 
bold.  As  the  governing  body  of  the  corpora- 
tion, the  directors  were  the  persons,  and  only 
persons,  who  in  Uielr  official  capacity  oonld 
execute  the  note. 

[2-4]  Sued  as  he  was  in  his  individual  ca- 
pacity, and  being  both  an  Indorser  and  guar- 
antor of  the  note  In  such  capacity,  appellant 
will  not  be  heard  to  do  the  very  things  which 
the  Code  sections,  supra,  say  he  may  not  do. 
We  can  discover  no  principle  of  public  policy 
violated  in  the  transaction,  nor  can  we  see 
that  there  was  a  failure  to  show  considera- 
tion fiowing  to  the  vehicle  corporation.  Aside 
from  the  presnmptlon  of  consideration  arising 
where  the  obligation  Is  in  writing,  and  aside 
from  the  provisions  of  the  Code,  supra,  there 
was  a  consideration,  in  that  the  money  re- 
ceived for  the  note  was  subsequently  used  to 
pay  an  obligation  of  the  corporation.  The 
gennlnenras  of  the  corporation  note  was  nev- 
er questioned  by  the  corporation,  and  is  here 
admitted.  The  corporation  recognized  its 
validity  by  numerous  payments  made  on  the 
note,  and  by  an  acquiescence  of  several  years. 

[I,  8]  Neither  can  we  see  that  appellant 
has  Mtablished  his  claim  that  the  note  was 
ultra  vires  in  the  sense  that  It  was  beyond 
the  power  of  the  directors  to  bind  dissent- 
ing stockholders,  or  of  the  legal  rights  of 
creditors.  The  articles  of  IncorporaUon  em- 
powered the  corporation,  among  other  things : 

"Ist  To  manofacture,  bay,  sell,  import,  export 
and  generally  deal  in  aU  kinds  of  harness,  sail* 
dlery  •  •  •  and  all  goods,  wares  and  mer- 
chandise," etc.  "4th.  To  borrow  and  lend  mon- 
ey," etc.  "Oth.  To  receive,  hold,  store,  buy  and 
sell  and  generally  deal  in  goods,  wares  and  mer- 
chandise of  any  kind,"  etc. 

The  corporation  was  formed  to  conduct  the 
same  kind  of  business  which,  wl^  the  prop- 
erty forming  part  of  It,  Lelbold  conveyed  to 
the  corporation.  There  was  express  author- 
ity given  by  the  articles  to  transact  this 
business,  and  part  of  Its  business  was  to  pay 
its  obligations  assumed  in  consideration  for 
the  property  It  received  from  Lelbold.  Tliere 
were  no  dissenting  stockholders  or  dlredx>rs 
at  the  time  the  note  was  executed,  nor  for 
some  months  thereafter,  and  there  is  none 
now  so  .far  as  we  know,  except  defendant 
Wlttman,  and  he  It  was  who  moved  the  ree^ 
olutlon  authorizing  the  note  to  be  executed, 
and  who  guaranteed  Its  genuineness,  and  that 
he  would  pay  it  if  the  corporation  did  not. 
Furthermore,  Wittrann  testified  that  he 
knew,  or  supposed,  that  the  note  was  deliv- 
ered to  the  bant;  that  the  corporation  re- 
ceived credit  for  It,  and  "understood  that 
they  took  up  that  old  note  with  this  new  one." 
It  was  legal  for  the  parties.  In  forming  the 
corijoratlon,  to  exchange  Its  stock  for  the 
property  conveyed  to  It  by  Lelbold.  Turner 
V.  Markham,  155  Cal.  562, 102  Pac.  272.  Hav- 
ing taken  over  the  harness  business  of  Lel- 
bold lor  th»  purposa  of  conducting  it,  and 
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having  assumed  his  liabilities  connected  wltb 
tbat  bnsineaa,  it  was  as  mndi  wltbln  Ita 
powCT  to  pay  Its  debta  as  to  ctNoduct  tiw  busi- 
ness for  which  it  was  tonned. 

[7]  It  is  fnrtber  contended  tbat  Wlttxnaa 
was  dlscbarged  b7  mscm  of  a  certain  agree* 
ment  whidi  it  is  claimed  was  ratered  Into  in 
Febmary,  1908,  between  the  vehicle  cotpora- 
tion,  Its  creditors,  and  Ij^bold.  This  agree- 
ment pnrports  to  be  "between  tbe  California 
rehlde  &  Harness  Company,  a  California 
coxpor&tlon»  party  of  the  first  part,  and  the 
undersigned  creditors  of  the  said  corpora- 
tion, parties  of  the  second  part,  and  J.  G. 
L^bold,  of  the  dty  and  connty  San  Fran- 
dsco^  Oalltomia,  party  of  the  third  part." 
By  its  terms,  the  first  party  conveyed  to  the 
third  party  the  property  ofThe  first  party 
in  trust  to  collect  the  accounts  of  the  corpora- 
tion, to  sell  and  dispose  of  the  abotsk  of  goods 
on  hand,  to  purchase  such  additional  goods  as 
were  necessary  for  carrying  on  the  said  busi- 
ness, to  render  an  aoconnt  monOily  of  re- 
celpta  and  disbursements.  "As  soon  as  saJd 
party  of  Uie  third  part  has  in  his  bands  anffl- 
dent  funds  wherewUSi  to  do  so^  a  dividend 
of  ten  (10)  per  cent  shall  be  made  to  eadi  one 
of  the  parties  of  the  second  part,  upon  the 
amount  of  their  ravective  dalnu;  pro- 
viding, however,  the  Interest  m  said  claims 
shall  be  fc^t  paid  according  to  tiie  terms  of 
tile  respective  existing  contracts.  •  •  • 
This  agreement  shall  be  void  and  of  no  ef- 
teet  unless  the  same  be  executed  by  all  of 
the  creditors  of  said  corporation  as  the  par- 
ties Of  the  second  part  hereta"  The  court 
fmmd  among  other  &ct8,  tn  respect  of  the 
agreement: 

"That  it  Ib  not  true  tiiat  during  the  operation 
of  said  agreement  the  plaintiff's  rights,  in  re- 
spect of  its  original  oblation  sued  on  In  this 
action,  should  cease  and  become  suspended. 
Tba.t  it  Is  not  true  that  said  agreement  was  en- 
tered into  against  the  will  of  said  defendant 
Wittman ;  and  in  respect  to  the  agreement  men- 
tioned and  referred  to  in  paragraph  9  of  the  an- 
swer of  said  defendant  Wittman,  the  court  finds 
that  a  certain  agreement  was  -drawn  and  was 
attempted  to  be  executed  by  said  California  Ve- 
hicle &  Harness  Company  and  all  its  creditor 
and  tbat  said  agreement  was  signed  by  plaintlft 
That  said  agreement  specifically  provided  as  fait 
lows,  to  wit:  '[l%en  follows  the  clause  above 
quoted  requiring  all  the  creditors  to  tign.]  That 
said  agreement  was  not  signed  by  all  of  the 
creditors  of  said  California  Vebide  &  Harness 
Co.,  and  said  agreement  was  never  executed  and 
did  not  become  operative." 

Hie  evidence  supported  this  finding.  But 
it  is  contended  that  because  plaintiff  signed 
the  agreement  and  received  payments  claimed 
by  appellant  to  have  been  made  under  this 
agreement,  plaintiff  Is  bound  by  it.  There 
was  evidence  that  a  payment  of  $900  was 
made  in  June,  1908,  shown  by  the  Indorse- 
ment on  the  note  as  on  account  of  the  prin- 
cipal, and  this  was  exactly  10  per  cent,  of 
the  face  of  the  note.  Whether  or  not  it  was 
received  under  the  agreement  did  not  appear, 
except  by  the  fact  that  Leibold  paid  it  to  the 


bank  while  acting  under  the  agreement,  and 

by  tlie  drctunstance  that  It  was  10  per  cent 
of  the  prlndLpal  of  the  note.  Tb»  only  officer 
of  the  bank  called  as  a  witness  by  defend- 
ant, testified: 

"Q.  I  wiU  ask  you  if  it  la  not  a  fact  that  the 
bank  did  accept  payments  from  Mr.  Leibold  ou 
the  note  under  that  agreement?  A.  I  could  only 
say  now  after  seeing  the  note  that  payments 
were  made  to  'the  bank.  By  whtnt  th^  were 
made  and  under  what  drcnmstanees,  I  could  not 
say," 

Cases  such  as  Danerl  v.  Gazsola,  139  CaL 
416,  78  FacL  170,  dted  appellant,  do  not 
support  his  contention.  In  the  case  dted. 
the  defendants  were  sureties  on  tha  note; 
the  payee  agreed  in  conaideratli»i  of  part 
paysiatt  and  that  the  Interest  would  be  kept 
paid  as  it  matured,  to  dismiss  the  action 
and  extend  payment  one  year.  This  agree- 
m&A  was  carried  out  without  the  consmt 
or  knowledge  of  the  defendants,  ^le  court 
hdd  that  Uiia  operated  a  release  of  the  sure- 
ties. No  such  facts  exist  here.  Assuming 
that  the  agreement  took  effect,  it  was  merely 
an  arrangement  1^  vhUSti  Ldbold  was  to 
manage  the  business  and  pay  the  obligation 
vrbm  he  could  out  of  the  earnings.  No  time 
was  fixed  for  payments,  and  no  extension  <a 
time  given  by  the  creditors,  and  Oiere  was 
no  consideration  passing  to  plaintUC  as  a 
creditor  fi>r  the  agreement  It  was  said  in 
Stroud  V.  ThonuuB,  139  CaL  274,  72  Pac.  1008. 
96  Am.  St  Bep.  Ill: 

"A  surety  is  not  discharged  by  an  extension  of 
time  to  the  principal  debtors  without  considera- 
tion. Part  payment  of  the  interest  or  principal 
of  the  note  after  maturity  is  not  a  connderatlon 
for  an  extension  of  time ;  and  the  surety  is  not 
discharged  by  an  agreement  to  forb^r  suit 
against  the  prindpals,  founded  upon  such  part 
payment,  though  carried  out  by  the  creditor." 

Under  sections  2822  and  2823  of  the  Civil 
Code,  mere  delay  on  the  part  of  the  credltora 
to  proceed  against  the  principal  does  not  ex- 
onerate the  guarantor,  and  a  partial  satlsfoc- 
tlon  of  the  obligation  of  the  guarantor  wlU 
reduce  It,  but  will  not  otherwise  affect  the 
oiiligatlon. 

We  think,  however,  that  as  by  the  express 
terms  of  the  agreement  it  was  to  be  null  and 
void  unless  all  creditors  signed  It  the  court 
rightly  held  that  It  never  became  operative. 

We  discover  no  alleged  errors  In  rulings  of 
the  court  during  the  trial  which  were  preju- 
dicial or  call  for  consideration. 

The  judgment  and  order  are  affirmed. 

We  concur:   BXTBNETT,  J.;  HART,  J. 


MATH  V.  CRESCENT  HILL  GOLD  MINES 
CO.  OF  CALIFORNIA.   (Civ.  1415.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Oct.  7.  1916.  Rehearing  Denied  by 
Supreme  Court  Dec.  4,  1816.) 

1.  Master  and  Sekvamt  ®=»80(4)— Contbact 
OP  Emplotmkht— Pleadiwo— CoMpLAiirr. 
The  first  count  of  a  complaint  allceed  tiiat 

plaintiff  agreed  to  work  for  defendant  bs  miner 
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at  tha  rata  of  a         and  that  It  waa 

agreed  that  if  plaintiff  refrained  from  demand- 
ing payment  for  servicea  nntil  money  bad  been 
realiied  from  miaia  for  that  ptyea,  h« 
would  be  paid  doobla  wagea,  and  that  uia  miiu 
did  on  or  before  a  date  atated  yield  sufficieut 
Bom  to  pay  plaintiff  at  the  rate  oi  $7  a  day,  and 
that  denumd  was  made  on  defendant  for  a  atata- 
ment,  wtdch  waa  refoaed.  The  aecond  eoont 
sets  up  the  employment,  rendition  of  labor  'lor 
a  time  stated,  aod  "that  said  services  are  rea> 
■onably  wortii  iBJSO  a  day,"  etc.  Held  that, 
as  the  complaint  alleged  that  th«  mine  did  en 
or  before  a  oertaiq  date  produce  and  yield  to 
the  defendant  a  sumcient  sum  of  money  to  pay 
the  plaintiff  for  labor  •at  the  rate  of  $7  per  day 
for  the  period  <tf  his  erni^c^meBt,  it  waa  nnnec- 
essaxy  to  ^ead  therein  thw  th.e  nnse  bad  fail- 
ed within  a  reaBooable  time  to  produce  the  mon- 
ey with  which  to  pay  plal&tifl. 

[Ed.  Note.— For  other  casa,  see  Master  and 
Servant,  Cent.  Dig.  1  U8;  De&  Dig.  «»80<4).] 

2.  WOBK  AND  IiABOB  «=»22— PLBADinO— COH- 
PUklNt. 

In  the  count  on  qoaatam  meruit.  It  waa  not 
necessary  to  plead  that  the  mine  bad  tailed  to 
produce,  within  a  reasonable  time,  the  money 
with  which  to  pay  the  plaintiff,  since  to  do  eo 
would  have  neeeeBitated  the  pleading  of  an  ex- 

Sress  agreement  almoat  in  ita  entirety,  which  is 
iconsistent  with  the  esaaitlal  theory  upon 
which  an  aettcRf  on  an  implied  ccmtraot  pro- 
ceeds. 

na.  Note^For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  i  41 ;  Dec.  Dig.  «=»22.1 

8.  WOBK  AVD  LUOB  «3»24C2)  —  PiXASlHQ  — 
AlTSWKB. 

On  a  quantum  meruit  count  the  actual 
agreement  of  the  parties  as  may  be  shown  with- 
out pleflding  such  agreement,  as  a  defense  to 
plaintiff's  claim  that  defendant  is  indebted  to 
Aim  in  a  sum  representing  the  reasonable  valoe 
of  the  allied  semcoi  rendered  defendant,  since 
in  such  case  the  defendant  is  entitled  to  inter> 
pose  any  defense  which,  if  proved,  will  counter- 
vail the  claim  that  any  sum  is  due  for  "rea- 
sonable value**  of  services. 

[Kd.  Note.— For  other  eases,  see  W<«k  and 
Labor.  Gent  Dig.  ||  44.  46;  Dee.  Dig.  •s* 
24(2).] 

4.  Tbiai.  4es3397(1>— Fazlitbb  to  Find  Mate- 

BIAJ.  ISSUK— PLKADINO. 

In  an  action  to  recover  for  personal  serv- 
ices, where  the  ooart  made  no  finding  as  to  an 
allegation  in  the  cross-petitioD  of  a  claim  for 
merchandise  famished  to  plaintiff,  being  a  ma- 
terial issue,  tb6  Jndgmmt  will  be  reversed. 

[Ed.  Note.— For  other  eases,  see  Trial,  Oeot. 
Dig.  f  MO;  Deb  Dig.  «5s>897(l).] 

Appeal  from  Superior  Oourt,  Plumas  Coun- 
ty; J.  O.  Moncur,  Judge. 

Action  by  Joe  Math  against  the  Crescent 
mil  Gold  (Mines  Company  of  California. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  his  motion  for  a  new  trial,  defend- 
ant appeals.  Judgment  and  order  reversed, 
end  cause  remanded. 

J.  O.  Mclaughlin  and  L.  N.  Peter,  both  of 
Qulncy,  for  appellant.  L.  H.  Hughes^  of 
Qnlncy,  tor  respondent 

HART,  J.  An  opinion  affirming  the  Judg- 
ment and  the  order  appealed  from  In  this  ac- 
tion was  filed  by  this  court  on  June  19,  1916. 
A  rehearing  was  within  due  time  granted  on 
the  petition  of  the  appellant  for  the  reason, 
as  stated  In  the  order,  granting  the  rehearing, 


that  the  peCUton  called  "attention  to  Bome 
evidenoB  that  seems  to  hare  beeu  overlooked 
when  Uie  case  was  decdded."  The  foimu 
opinion  contained  the  following  statement  at 
the  facts  and  the  iasuas  as  the  same  are  pre- 
sented In  the  pleadings  of  the  respective 
parties: 

"Plaintiff  wotted  as  a  miner  for  defendant,  at 
its  mine  in  Plumas  county,  from  February  15, 

1912,  to  October  28.  1913,  a  total  of  600  days. 
In  the  first  cause  of  action  set  up  in  the  com- 
plaint it  is  alleged  that  plaintiff  entered  into  an 
agreement  with  defendant  whereby  the  former 
was  to  work  as  a  miner  at  the  rate  of  $3.60  per 
day,  'and  as  a  part  of  said  aereement  it  was 
understood  and  agreed  between  plaintiff  and 
defendant  that  If  plaintiff  refrained  from  de- 
manding any  pay  for  his  said  services  until  a 
sufficieut  amount  of  money  had  been  realized 
from  the  proceeds  of  said  mine  for  that  purpose, 
tha  defendant  would  pay  i^aintiS  double  the 
amount  of  his  said  wages,  to  wit,  the  sum  of 
$7  per  day.'  It  is  then  alleged  that  said  mine 
'oia  on  or  before  the  said  28th  day  of  October, 

1913,  produce  and  yield  to  defendant  a  sufficient 
sum  wt  mcmey  as  the  proceeds  thereof  to  pay 
the  said  plaintiff  for  his  said  labor  at  the  rate 
of  $7  per  day  tor  the  period  of  his  employment 
as  aforesaid.  It  is  also  alleged  that  a  demand 
was  made  by  plaintiff  on  defendant  for  a  state- 
ment of  the  eaminrs  and  proceeds  of  the  mine 
and  for  payment  of  tiie  amount  due,  but  that 
defendant  refused  to  comply  with  said  demands. 
Hie  receipt  of  $75  on  account  is  admitted,  and 
Judgment  is  asked  for  $4,126. 

■*Tb»  aeeond  cause  of  action  sets  up  the  em- 
idoyment  ot  ^intill  and  bis  rendition  of  labor 
for  600  days,  and  'that  said  services  were  and 
are  reasonably  worth  $3.50  per  day';  that  no 
part  thereof  has  been  paid  except  the  sum  of 
$76,  and  jodgaient  is  demanded  in  the  sum  of 
$2,020. 

"A  demurrer  to  the  complaint,  generally  and 
for  ambiguity,  uncertainty,  and  unintelllgibillty, 
was  oveiTuled  and  defendant  answered:  Ad- 
mitted an  agreement  with  plaintiff  whereby  he 
was  to  work  for  defendant,  but  denies  that  it 
was  as  set  out  in  the  complaint :  admitted  that 
plaintiff  performed  600  days*  labor,  'but  denies 
that  defendant  waa  to  pay  for  snch  work  or 
labor,  or  that  the  plaintifl  was  working  for  de- 
fenduit^:  denied  that  the  mine  yielded  to  de- 
fendant 'a  sufficient  sum  of  mon^  as  the  pro- 
ceeds therectf  to  pay  plaintiff  for  his  said  labor 
at  the  rate  of  $7  per  day,  or  any  other  sum,  or 
at  all  for  his  said  labor;  admitted  plaintiff's 
demand  for  a  statement  but  avers  that  defend- 
ant 'eould  not  understand  what  kind  of  state- 
ment was  ezpeeted  to  be  fnmislied  to  plaintiff; 
defendant  demanded  of  plaintiff  that  he  make 
his  demand  in  writing  so  that  defendant  would 
be  enabled  to  comply  with  plaintUTs  demand, 
but  defendant  denies  that  a  statement  ot  the 
moneys  paid  and  yielded  to  defendant  by  and 
from  tha  operation  of  the  said  mine  *  *  * 
Was  refused  plaintiff,  or  that  defendant  does 
now  continue  to  refuse  to  furnish  such  state- 
ment to  plaiatiflT:  admitted  tiut  no  pi^rment 
was  aade>  plaintu;  and  aUeged  -tiiat  tKme  is 
due. 

"As  'a  further  defense  and  answer,'  defendant 
'alleeeB  that  plaintiff  was  not  in  the  employ  of 
the  defendant  at  any  time  or  at  all  between  the 
19th  day  of  FebruaiT,  1912,  and  the  28th  day 
of  October,  1913,  and  alleges  further  that  plain- 
tiff with  others  was  working  in  the  said  •  *  • 
mine,  and  was  to  receive  as  compensation  for 
his  said  labor  and  work,  bis  pro  rata  of  the  net 
profits  derived  from  the  minmg  and  milling  of 
the  ores  mined  by  them  •  •  *  up  to  the  sum 
of  $7  per  day.' 

"Answering  the  second  cause  of  action,  de- 
fendant denied  the  employment  of  plaintiff  or 


«»For  other  cases  see  same  toplo  and  KXT^nJiSBSa.  la  aU  KST-Humbsrad  DUnata  ^ad  lalieus 


Digitized  by 


Google 


142 


101  FAOIFIO  BXPOBTBB 


that  he  rendered  work  to  defendant,  and  re* 
peated  the  aUegation  that  plaintiff  and  othen 
were  to  recdve  a  pro  rata  of  the  net  profits; 
admitted  that  pl^tfff  waa  paid  noUiins  by  de> 
fendant. 

"A  cross-«omp1aint  seta  op  an  Indebtednen  by 
plaintiff  to  defendant  for  money  loaned  and 
goods  and  merchandise  furnished,  of  the  value 
of  $98.20,  and  judgment  is  prayed  against  jdain- 
tiff  for  that  amount.  In  an  'Answer  to  Amend- 
ment,' defoidant  denied  that  (76  waa  paid 
plaintiff  aa  wagea,  but  allied  tiiat  nld  som  wai 
a  loan. 

"Findings  were  filed:  Tbat  plaintiff  perform- 
ed 600  days'  labor  for  defendant  tinder  an  agree- 
ment that  'plaintiff  should  receive  for  his  said 
aerricee  the  sum  of  $8.60  per  day,  and  to  pay 
for  bis  board  the  sum  of  $1  per  day,  and  ii 
plaintiff  refrained  from  demanding  pay  (or  his 
aaid  services  until  an  amount  of  money  suffi- 
cient to  meet  the  sum  had  been  realiEed  from 
the  proceeds  of  the  operation  of  said  mine,  that 

filalntiff  should  receive  the  sum  of  17  per  day, 
BBS  the  said  amount  for  board ;  that  therf^  was 
not  received  from  the  operation  of  said  mine  a 
sufficient  amount  of  money  to  pay  plaintiff  for 
his  said  work;  that  plaintiff  is  entitled  to  re- 
ceive $3.00  per  day  for  600  days;  that  defend- 
ant is  entitled  to  credit  for  $7S  advanced  to 
plaintiff*  that  defendant  is  entitled  to  credit 
for  board  tor  616  days  at  |1  per  day,'  and  Judg' 
ment  was  rendered  for  plaintiff  in  the  sum  of 
$1,409. 

"Hie  appeal  is  trom  tiie  Jadgment  and  from 
an  order  denying  defendant's  motlim  ftw  a  new 
trlaL* 

Connsel  for  the  appeUalit  vlgoroasly  con- 
tend In  their  petltl<m  for  a  rehearing,  as 
likewise  they  argue  in  their  briefs  originally 
filed  herein  that  tbe  only  permissible  coo- 
(dnslon  from  the  testimony  of  the  plaintiff 
himself  was  the  agreemmt  npon  which  he 
relies  here  for  a  recovery  does  not  require 
the  defendant  to  pay  him  any  compensation 
whatever  until  the  money  was  taken  from 
the  mine,  "and  in  case  of  failure  to  take  it 
from  the  mine  he  would  get  $3.00  per  day, 
and  that  before  he  could  daim  the  latter 
amount  he  would  have  to  allege  and  prove 
some  misconduct  on  the  part  ot  the  defend- 
ant or  that  the  mine  had  tailed  to  produce 
the  money  within  a  reasonable  time."  And 
it  is  further  asserted  tliat  upon  the  question 
of  what  ta  "rwsosable  time"  no  iisne  was 
tendered  by  the  oompl^t  nae  evidence  of- 
fered or  received. 

The  agreement  not  having  been  reduced  to 
writing,  its  terms  most  necessarily  be 
learned,  and  the  intention  of  the  parties  as 
to  Its  nature,  scope,  and  effect  necessarily 
ascertained  from  the  evidence.  We  have, 
upon  further  constderation  of  the  record, 
concluded  that,  tor  a  reason  to  he  hereafter 
explained,  the  Judgment  must  be  reversed. 
While  it  may  tedmlcally  be  true  that  there 
la  evidence  in  the  record  whltih  supports  the 
trial  court's  conc^Qon  of  the  agreement,  as 
evidenced  by  Its  findings,  stUI,  on  the  whole, 
the  evidence  lis  to  the  nature  of  the  agree- 
ment or  upon  the  question  of  what  the  par- 
ties actually  intended  should  be  the  precise 
occasion  on  which  the  plaintiff  would  be  en- 
titled to  demand  and  receive  pay  for  his  serv- 
ices at  the  rate  of  $3.50  per  day  Is,  as  the 
learned  trial  Judge  In  his  written  opinion. 


giving  his  reason*  for  tlie  CiHictiulon  rea<!3iea, 
in  effect  dedued,  unsatiaftictoryi  and  It  ai>- 
pears  to  ns  to  be  so  much  mo  that,  since  tbo 
Judgmoit  must  be  reversed,  a  rrtrlal  of  the 
issues  of  fast  should  be  had,'ln  wbldi  event 
the  facta  bearing  upon  the  transaction  may, 
it  la  to  be  bopedt  the  more  dearly  and  satla- 
factwUy  be  dlsdoaed.  It  vUl,  tbareforct  be 
unnecessary  for  us  to  cooalder  In  detail  the 
evidoice  in  this  (^ilnloD. 

[1 , 21  Aa  to  the  critidsm  <tf  the  plaintiff's 
complaint,  however,  it  Is  proper  that  we 
should  say  that,  it  being  allied  In  the  first 
count  or  cause  .of  action  thereii^  stated  that 
tbe  mine  "did,  on  or  before  the  28th  day  ot 
October,  1913,  produce  and  yield  to  defmd- 
ant  a  sufficient  sum  of  money  as  the  pro- 
ceeds thereof  to  pay  the  said  plaintiff  for  hie 
said  labor  at  the  rate  of  $7  per  day  for  the 
[>erlod  of  hla  employment,"  it  waa  obviously 
unnecessary  to  plead  therein  that  the  mine 
had  failed,  within  a  reasonable  time,  to  pro- 
duce the  money  with  which  to  pay  the  plain- 
tiff, assuming  that  It  is  true  that  the  under- 
standing between  the  parties  waa  that  the 
plaintiff  was  entitled  to  the  payment  of  no 
com[>enBatlon  vrtiatever  until  the  mine  did 
produce  the  money  required  to  make  such 
payment.  Nor  was  It  necessary  to  plead  the 
matter  as  to  "reasonable  time"  in  the  sec- 
end  cause  of  action,  which  was  cast  In  the 
form  of  a  common  count,  upon  a  quantum 
meruit  To  have  done  so  would  have  neces- 
sitated the  pleading  of  the  express  agreement 
almost  in  its  entirety — ^that  is  to  say,  it 
would  have  been  necessary  to  plead  not  only 
the  agreement  to  employ  the  plaintiff  (which 
necessarily  Is  pleaded  in  said  count),  but  al- 
so the  condition  upon  which  he  would  be  en- 
titled to  demand  and  receive  his  compensa- 
tion. This,  it  seems  to  us,  would  have  been 
Inconsistent  with  the  essential  theory  up<» 
vrhich  an  action  on  an  implied  ccmtract  pro- 
ceeds. 

[3]  The  plaintiff,  in  his  second  cause  of  ac- 
tion, proceeded  precisely  as  la  required  where 
the  action  is  In  the  quantum  meruit  fcsrm  of 
a  common  count,  and  in  such  case  the  de- 
fendant is  entitled  to  Interpose  any  defense* 
which,  if  proved,  will  countervail  the  claim 
of  the  plaintiff  that  any  sum  Is  due  and  ow- 
Ing  to  him  from  the  defendant  as  the  "rea- 
sonable value"  of  services  alleged  to  have 
been  performed.  In  this  case,  either  with 
or  without  pleading  it,  the  question  of  "rea- 
sonable time"  could  have  been  introduced  by 
the  defendant  as  a  defense  to  the  second 
cause  of  action.  In  other  words,  the  actnal 
agreement  between  the  parties,  aa  the  de- 
fendant understood  it,  conld  hfive  been  shown 
by  the  latter,  without  pleading  such  agree- 
ment, OS  a  defense  to  the  plalntUf's  claim,  as 
set  forth  in  said  cause  of  actlw,  that  the  de- 
fendant was  Indebted  to  Urn  in  a  sum  rep- 
resenting the  reasonable  value  ot  the  alleged 
services  rendered  by  him  to  and  the  de- 
fendant-' 
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[4]  Aa  abOTe  stated,  bowerer,  it  will  be 
Deoeasary  to  order  a  reversal  of  the  Jndff- 
ment,  and  tbla  for  tbe  reason  that  tbe  coart 
failed  to  make  a  finding  upon  a  material  1»- 
sue. 

As  seen,  the  defendant  filed  a  crosBHx>in- 
plaint  In  which  it  is  alleged  that  the  plala- 
Uir  Is  Indebted  to  the  defendant  for  money 
loaned  and  for  goods  and  merchandise  fur- 
nished and  delivered  to  tbe  plaintiff,  at  the 
latter's  special  instance  and  request.  In  the 
sum  of  $98.20.  In  his  answer  to  the  cross- 
complaint,  the  plaintiff  denied  the  Indebted- 
ness so  alleged. 

There  was  some  testimony  supirartlog  the 
abore-mentloned  allegation  of  the  cross-com- 
plaint, and  it  was  this  evidence  that  this 
court  said  in  tbe  order  granting  the  rehear- 
ing had  been  overlooked  In  the  xtreparatlon 
of  the  former  opinion. 

The  plalutUC  himself  testified  that  the  de* 
fendaut,  through  Mr.  Oddle,  its  president 
and  manager,  had  farnlshed  him  a  bill  of 
Srocerles,  etc,  amounting  in  value  to  the  sum 
of  $S0,  for  which  he  had  not  paid.  The 
court  made  no  finding  upon  this  issue 

It  is,  of  course,  well  settled  that  U  any 
jnaterlal  Issue  is  left  nnfound,  It  Is  ground 
for  reversal  of  the  judgment  Hayoe  on 
Maw  Trial  and  Appeal.  Bev.  Sd.  p.  1317. 

For  tbB  reaaina  baxein.  stated,  botti  the 
Jodgnunt  and  tbe  order  an  rerotsed*  and 
the  cause  remanded. 

We  concur:  OHIFMAN,  P.  J.;  BUR- 
NDXT,  J. 


FDI/CON  IBBIGATING  DITCH  CO.  et  aL 
T.  SANSTAD  et  aL   (No.  78G3.) 

(Saprnne  Court  of  Colorado.    July  i,  1918. 
Rehearing  Denied  Dec.  4,  181&) 

Watbbs  Ann  Wateb  OoumB  ^•1S2(U)  — 
Wateb  Rights— DiTSBnoH  —  AKsiTDitBHi 

or  DiCBEE. 

Bi'sait  to  diange  point  of  diversion  of  wai* 
ter  from  headgate  oi  irrigatinK  ditch  to  that  of 
another  ditch  In  the  same  water  district,  de- 
cree for  petitioDer  permitting  the  water  to  be 
diverted  on  the  sole  condition  that  the  decree 
should  not  be  construed  as  giving  petitlonw  the 
ri^t  to  chance  the  place  of  use  of  tbe  water,  or 
as  impairing  oer  rigot  to  such  change  pursuant 
to  the  tawa  of  tbe  etate,  was  too  broad,  and  will 
be  amended  by  insertini;  after  the  words  "and 
ihall  permit  said  qtiantit?  of  water  of  the  prior- 
ity aforesaid  to  be  diverted  into  the  ditcb 
through  said  B.  ditch  hendgate"  the  words 
"whenever  and  only  when  said  petitioner,  or 
her  successor  In  Interest,  shall  request  said  di- 
version for  use  on  ssld  land,  and  such  diversion 
shall  continue  only  during  the  time  when  tbe 
water  of  said  priority  so  diverted  is  used  In 
the  irrigation  ot  said  land,"  sinee  tbe  statute 
intends  that  decrees  in  such  cases  shall  be  en- 
tered only  on  such  terms  as  shall  be  necesaary 
to  prevent  Injury  to  other  owners  ot  water 
rights. 

.JEd.  Note.— For  other  cases,  se^  Waters  and 
IPater  Courses,  Cent.  Dig.  |  196;  Dec.  Dig. 

CaePsrotkK  eases 


En  Banc  Brrw  to  District  Court,  City  and 
County  of  Denver ;  Geo.  W.  Allen,  Judge. 

Suit  by  Matilda  Sanstad  and  the  Burling- 
ton Ditch,  Rea^olr  A  Land  Company 
against  the  Fulton  Irrlgattng  Ditch  Company, 
the  Brt^ton  Ditch  Company,  and  the  Farm- 
ers' Independent  Ditcb  Company.  To  review 
a  judgment  for  petltloiier  Sauatad,  defend* 
ants  bring  error.  Judgment  raversed,  with 
directions. 

Oondy  9c  Twltchell,  of  Denver,  for  plalntUFs 
In  error.  Milton  Smith,  Charles  R.  Brock, 
and  W.  H.  Ferguson,  all  ot  Denver,  for  de- 
fendant In  error  Sanstad. 

TELIiSR,  J.  This  cause  Is  before  us  on 
error  to  a  decree  changing  the  point  of  diver- 
sion of  0.1SS  second  feet  ot  water  from  tbe 
headgate  of  the  Du^an  ditch  to  the  head> 
gate  of  the  Burlington  dltai,  both  located  in 
water  district  No.  2.  I^e  Duggan  ditch  Is  a 
short  ditch,  having  Its  headgate  between  the 
headgates  of  plaintiffs  in  error  and  tltat  of 
the  Burlington  ditch,  which  Is  three  miles 
up  the  river.  The  court  found  for  the  peti- 
tioner on  the  question  ot  injury  to  respond- 
ents by  the  proposed  change  of  tbe  potot  of 
diversion,  and  entered  a  decree  accordingly. 
The  motion  of  defendants  in  error  to  dismiss 
the  writ  is  dented  under  the  authority  of 
Ft  Collins  Milling  &  Blevator  Go.  v.  Larimer 
ft  Weld  Irrigation  Co.,  68  Colo.  183, 143  Pac 
1091. 

Counsel  for  plalntUfS  in  error  have  assign- 
ed errors  on  aeveral  of  the  court's  rulings, 
but  the  i^rlndpal  error  upon  trbUA  they  rely 
Is  that  the  decree  la  so  broad  as  to  allow  an 
Increased  nae  of  the  water  by  Its  constant,  In- 
stead of  occasional,  divenkm  from  tbe  river. 
In  other  words,  It  la  C(»itended  that  the  de- 
cree should  be  wectflc  and  allow  water  to  be 
diverted  Into  the  Burlington  dltdi  only  when 
St  Is  needed  by  Sanstad.  Ctounsd  forther  say 
Oiat  U  the  decree  be  so  entered  their  dients 
would  not  care  to  litigate  further  the  question 
of  injury  to  Oiem  by  the  dhange  In  point  of 
diversion. 

Counsel  tar  defaidants  In  ento-  contend 
that  the  dearee,  when  properly  construed, 
does  limit  tbe  diversUm  to  Sanstad's  needs. 
That  belnc  the  cas^  there  la  no  good  reason 
for  not  making  the  decree  so  specific  that 
the  offleers  chained  with  flie  duty  ot  dlstrlb* 
ntlng  water  under  its  provisions  eAiall  have 
DO  doubt  of  Its  meaning.  Tbe  statute  its 
terms  clearly  Intends  tbat  decrees  In  audi 
cases  shall  be  entwred  only  upon  sudi  terms 
and  conditions  as  shall  be  necessary  to  pre- 
vent lnjui7  to  other  owners  of  water  rights, 
and  good  practice  requires  fall  compliance 
with  the  provtslons  of  the  law. 

The  decree  perndta  the  9.188  moond  feet  of 
water  to  be  diverted  Into  tbe  Burlington 
ditch;  tbe  only  condltlott  Imposed  being  that 
the  decree  shall  not  be  construed  as  giving 
to  the  petitioner  the  right  to  change  the  place 
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of  use  of  the  water,  or  u  Smpalrliig  ber 
rigbt  to  such  change  In  pnrsaaiice  of  the  laws 
of  this  state.  We  are  of  the  opinion  that 
the  decree  Is  too  broad,  and  that  it  on^t  to 
be  so  limited  as  to  render  unnecessary  fur- 
ther judicial  proceedings  In  this  matter. 

The  cause  Is  remanded  to  the  district  court, 
with  directions  to  amend  the  decree  by  In* 
sertlng  after  the  worcte  "and  shall  permit 
said  quantity  of  water  of  the  priority  afore- 
said to  be  diverted  into  the  Burlington  ditch 
ttirough  said  Burlington  ditch  beadgate"  the 
following  words:  "Whenever  and  only  when 
said  petitioner,  or  her  successor  in  Interest, 
shall  request  said  diversion  for  use  on  said 
land;  and  such  diversion  shall  continue  only 
during  the  time  when  the  water  of  said 
priority  so  diverted  la  used  in  the  Irrigation 
of  said  land." 

The  Judgm^t  Is  leversed,  with  directions. 
The  defendants  in  ertor  vhXL  pay  tbe  coats 
In  this  court. 

Judgment  reversed. 


WnXIAH  a  BWKBT  &  GO.  et  al.  r.  ITORD. 
(No.  880a) 

(Supreme  Court  of  Colorado.    July  8,  1916. 
Rehearing  Denied  Dec  4,  1016.) 

1.  iNJunonoN  <S=>23C — Liabiliit  on  Ehbb- 
oxKCT  Bond. 

Under  Code  Civ.  Proc.  {  164,  providing  for 
temporary  restraining  order  in  case  of  emer- 
gency upon  giving  emergency  bond  "condition- 
ed for  the  payment  of  tbe  sum  therein  mention^ 
ed  to  the  defendant  It  it  aball  be  adjudged  that 
Bnch  emergency  did  not  exist  or  that  tiie  plain- 
tiff created,  or  connived  at  its  creation,  by  neg- 
lect or  otherwise,"  defendant  in  an  Injanctioa 

groceediog  could  not  recover  upon  an  emergency 
and  conditioned  to  "pay  the  sum  of  $1,000  to 
tbe  said  defendants  in  the  event  that  it'  shall 
be  determined  and  adjudged  the  court,  upon 
the  hearing  of  said  appueatlin,  that  the  emer- 
gency did  not  exist,  or  that  the  plaintiff  created 
or  connived  at  its  creation,  by  neglect  or  o^er- 
wiae,"  by  merely  showing  the  hijuuctlon  salt 
had  been  dismissed  by  plaintiff  therein,  and  with- 
out other  proof,  or  a  Bnding  by  tbe  court,  that 
an  emergency  for  tbe  restraining  order  did  not 
exist,  or,  existing,  was  brought  about  by  an  act 
or  omission  of  or  fbr  tb»  idalntif^  or  by  Us 
knowledge. 

[Ed.  Note.— For  other  cas^  see  Injunction, 
Cent  Dig.  SS  520-537;  DecrSig.  «:^35.] 

2.  Injunction  C»252(1>~Temporabt  Obdeb 
— llabilitt  on  euebosnct  bond. 

No  single  defendant  in  an  injunction  pro- 
ceeding is  entitled  to  the  entire  sum  named  in 
an  emergency  bond  given  under  such  statute  to 
secure  a  temporary  restraining  order,  at  least 
against  others  who  were  served  with  notice  and 
presumably  submitted  to  it,  since  the  sum  named 
in  tbe  bond  is  treated  as  a  penalty,  or  liquidated 
damages,  and  no  showing  is  required  ot  actual 
damages. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.     586;  Dec.  Dig.  «=»252(fl.l 

Scott,  J.,  dissenting. 

En  Bana  Error  to  District  Court,  City 
and  County  of  Denver;  Geo.  W.  Allen,  Judge. 


Action  by  H.  L.  Ford  against  WlUlam  SL 
Sweet  &  Co.  and  others.  Judgment  for  plain* 
tiff,  and  defendants  hrin^  error.  Reversed. 

Pershing  &  Tltsworth  and  John  H.  Fry, 
all  of  Denver,  for  plaintiffs  in  error.  John 
P.  Brockway,  of  Denver,  t<x  defendant  In 
errw. 

TETLLER,  J.  William  B.  Sweet  &  CJo.,  a 
corporation,  one  of  the  plaintiffs  In  error,  was 
plaintiff  In  a  suit  to  enjoin  the  disposal  of 
certain  municipal  bonds  of  the  town  of  Do- 
lores. The  complaint  alleged  that  defend- 
ants Ford  and  Sethman  as  partners  had  con- 
tracted with  said  town  to  construct  for  it  a 
system  of  waterworks;  that  said  Arm  had 
contracted  with  plaintiff  to  sell  it  the  entire 
Issue  of  bonds  received  for  the  construction' 
of  said  works;  that  some  of  the  bonds  had 
been  delivered  to  plaintiff;  that  said  firm 
had  assigned  Its  contract  with  the  town  to 
one  Dempsey,  who  was  to  finish  the  work  on 
the  water  plant;  that  Ford  and  Sethman  had 
repudiated  tbe  contract  with  plaintiff  and 
had  declared  that  the  remainder  of  the 
bonds  would  he  disposed  of  elsewhere;  that 
plalntlir  had  sold  all  of  the  bonds  for  futnre 
delivery;  and  that  It  could  not  be  compen* 
sated  for  the  damages  which  would  result  to 
it  from  failure  to  receive  the  bonds  pnr^ 
chased,  because  Ford  and  Sethman  as  a  firm, 
and  as  IndlTldnals,  were  InsolvMit.  Demp- 
sey, the  town  of  Dolores,  and  several  of  its 
officers  were  made  defendants,  as  well  as 
Ford  and  Sethman.  An  emergency  bond  In 
the  sum  of  $1,000  was  given,  with  the  other 
plaintUfs  in  error  as  sureties,  and  a  tem- 
porary Injunction  issued,  as  prayed  in  the 
complaint.  It  appears  that  Ford  and  Demp- 
sey were  both  ser\ed  with  notice  ot  the  re- 
straining order,  and  that  Dempsey  then  made 
an  arrangement  with  plaintiff  for  the  de- 
livery to  it  of  the  bonds  wfaldi  be  was  to  re- 
ceive for  flnlsblng  tiie  work.  Shortly  there- 
after the  plaintiff  caused  the  stilt  to  be  dis- 
missed, without  notice  to  Ford.  It  farUier 
appears  that  two  days  after  tbe  suit  was  dis- 
missed Ford  filed  an  answer  In  tb»  salt,  and 
a  mott<»i  to  cbsnge  tbe  order  of  dismissal 
so  that  It  would  be  an  order  of  dismissal  by 
the  court.  At  the  same  time  he  gave  notice 
that  he  would  spply  for  judgment  on  tbe 
emergeacy  bond.  The  motion  for  a  change 
In  tbe  order  and  for  judgment  oa  the  bmid 
WHS  denied.  Ford,  defendant  in  enw  here, 
then,  as  the  sole  plaintiff,  began  a  suit  on  tbe 
bond,  alleging  tbe  Issue  of  tbe  restraining 
order,  tbe  giving  of  the  bond,  tbst  there  was 
in  t&et  no  emergency,  and  that  the  suit  bad 
been  dismissed  by  the  plaintiff.  The  answer 
seta  up  tbe  agre^ent  with  Donpsey  for  the 
purchase  of  the  bonds  coming  to  hfm,  and 
alleges  that  without  tbe  restraining  order 
such  purchase  could  not  have  been  made.  It 
also  alleges  that  the  ruling  on  tbe  motion  to 
change  the  order  of  dismissal  and  for  Judg<- 
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ment  on  the  Ixmd  was  an  adjudication  ot  the 
cause  on  Its  merits.  Judgment  for  the  plain- 
tiff In  the  snm  of  $1,000  was  entered  on  tlte 
pleadings.  The  defendants  In  tibat  suit  bring 
the  caose  here  for  review. 

[1]  Several  gronods  for  reversal  are  pre- 
sented, trat  in  our  view  of  the  case  we  need 
not  consider  them  all.  We  take  up  first  the 
one  raised  by  this  query: 

"Can  a  defeadant  in  an  injunction  proceed- 
ing recover  upoa  an  emeixeacy  bond  given  for 
the  purpose  of  securing  a  temporary  restrftin- 
ing  order,  wltlioat  proof,  or  a  findine  by  the 
court  that  an  emfl^ener  for  the  restralnins  or- 
der did  sot  exist,  or,,  existing,  was  bropght 
about  by  an  act  or  omission  of  or  for  the  plain- 
tiff, or  by  his  knowledge?" 

The  statute,  Bection  164  of  the  Code,  as 
published  in  B.  S.  190S,  wtii<!h  requires  the 
emergency  bond,  provides  that: 

It  shall  be  "conditioned  for  the  payment  of 
tiie  sum  therein  mentioned  to  the  defendant  if 
tt  dtall  be  adjured  that  soeh  emerceacy  did 
not  exist  or  that  the  plaintiff  created,  -or  oon- 
nived  at  Its  creation,  by  neglect  or  otherwise." 

The  undertaking  the  bond  on  which  the 
salt  was  brought  wa?  th^: 

The  obligors  would  "pay  the  sum  of  $1,000  to 
the  said  defendants  in  the  event  that  it  snail  be 
determiued  and  adjudged  by  the  court,  upon  the 
hearing  of  said  appUeation,  that  tbe  emergency 
did  not  exist  or  f^t  the  plalntiif  created  or 
connived  at  its  creation,  by  neglect  or  other- 
wise." 

Tbe  theory  of  defendant  In  error  Is  that 
the  dismissal  of  the  suit  at  tbe  instance  of 
the  plaintiff  Is  an  admission  that 'an  emer- 
gency did  not  exist.  In  support  of  this  posi- 
tion, counsel  dtes  several  cases,  all  of  which 
are  to  the  effect  that  a  dismissal  or  a  dis- 
continuance of  the  suit  by  plaintiff  has  tbe 
same  effect  as  a  decision  of  the  court  that 
tbe  Injunction  was  improperly  sued  out  To 
this  rule,  however,  there  Is  a  well-recognlzed 
exception  which  prevents  Its  application  In 
cases  where  the  voluntary  dismissal  Is  for 
matters  done  or  arising  subsequent  to  the  is- 
sue of  the  Injunction,  where  the  original  Is- 
suance was  proper.   22  Oyc.  p.  1029. 

Tbe  record  In  this  case  shows  that  the  suit 
was  dismissed  after  an  arrangement  had 
been  made  with  Dempsey  to  sell  to  plaintiff 
all  the  bonds  coming  to  him;  that  is,  all  of 
tbe  Issue  not  already  delivered  to  plaintiff. 
Clearly,  with  this  arrangement  made  the  ob- 
ject of  the  Injunction  had  been  obtained,  and 
there  was  no  jeason  for  continuing  the  suit 
The  dismissal  was  therefore  brought  about 
by  matters  arising  subsequent  to  the  Issue  of 
tbe  Injunction.  Hence  the  cases  do  not  ap- 
ply, even  if  It  were  conceded  that  they  are 
authority  In  any  case  of  a  voluntary  dis- 
miss jfl  of  an  emergency  injunction  Issued  un- 
der tbe  statute.  But  we  do  not  rest  the  case 
on  this  exception  to  a  general  rnle.  The 
statute  plainly  Intends  that  the  snm  named 
In  the  bond  ^all  be  a  penalty  Inflicted  upon 
the  obligors  for  aiding  in  securing  a  restraln- 
\og  order,  ex  parte,  where  there  was  no 
ground  for  Its  Issue  without  notice.  As 


might  naturally  be  eiqpected,  mis  penalty  la 
not  to  be  imposed  on  a  mere  Inference  that  an 
emergency  did  not  exist,  trat  .only  on  the  court^a 
adjudging  that  it  dM  not  e^st  By  the  terms 
of  the  bond  the  obligors  became  liable  only 
in  case  it  dionld  "be  determined  and  ad- 
judged by  the  court,  upon  the  hearing  of  said 
application,  that  the  emergency  did  not  ex- 
ist," etc.  It  is  plain  that  the  dismissal  of 
the  suit  did  not  meet  the  conditions  named 
in  the  bond  as  the  ground  of  liability,  nor 
tbe  terms  of  the  statute  which  prescribes  the 
penalty  and  the  grounds  of  its  imposition. 

[2]  It  may  be  added  that  as  the  sum  nam- 
ed In  the  bond  Is  treated  as  a  penalty,  or 
liquidated  damages,  and  no  showing  Is  re- 
quired of  actual  damages,  tt  would  follow 
that  no  single  defendant  would  be  entitled 
to  It  all,  at  least  as  against  othera  who  were 
served  with  notice  of  the  writ  and  presum- 
ably submitted  to  It  In  tliis  case  tbe  record 
shows  that  Dempsey  was  served  with  notice 
of  the  order,  though  even  that  was  not  neces- 
sary to  make  blm  subject  to  it  if  he  had 
knowledge  of  Its  contents.  It  la  not  neces- 
sary, however,  to  determine  who,  if  any  on^ 
bad  a  right  to  recover,  since  there  was  no 
determination  on  the  question  of  an  emergen- 
cy, the  nonexistence  of  which  is  the  only 
ground  of  recovery  in  this  case.  The  former 
Judgment  Is  vacated  and  the  oi^lon  with- 
drawn. 

The  Judgment  is  reversed. 

Judgment  reversed. 

SCOIT,  J.,  dissents. 


BENM)ICT  WAREHOUSE)  &  TRAKSFER 
00.  T.  McKANNON  PIANO  CO. 
(No.  88ia} 

OSnpreme  Court  (rf  Golorada.    7uly  8,  1916. 
On  Rehewing,  Dee.  4, 1916.) 

1.  Wasehousbmen  ^924(2)  —  Liabiuit  fob 
Loss— Rbasoitable  Oabe. 

Under  Laws  1011,  p.  659,  S  21  (Mills'  Ann. 
St  1912.  i  7788),  makmg  warehousemen  liable, 
in  the  absence  of  agreement  only  for  loss  or  in- 
jury to  goods  resulting  from  failure  to  "exercise 
such  care  in  rerard  to  tfaem  as  a  reasonable, 
careful  owner  of  similar  goods  would  exerci8<>," 
a  warehooseman  was  not  liable  for  damages  to 
stored  goods  caused  by  an  unprecedented  cloud- 
burst and  flood,  where  as  soon  as  notified  of 
the  flood  by  the  watchman  it  used  every  reason- 
able effort  to  save  the  goods,  and  tbe  premises 
In  which  the  goods  were  stored  had  been  used  for 
storing  goods  of  a  perishable  nature  for  20 
years  previously  without  anjr  loss  from  floods 
and  withont  any  water  entering  such  premises, 
and  it  did  not  appear  that  a  flood  had  occurred 
in  the  locality  in  tl^,  whole  history  of  the  city, 
since  Such  a  flood  could  not  reasonably  have 
been  anticipated. 

[Ed.  Note.— For  other  cases,  see  Warehoase- 
men.  Cent  Dig.  I  49;  Dec.  Dig.  «s»24(2).l 

2.  Wabeboubsubn  «»34(S)-^AcnONB— Ques- 
tion TOB  SVKX. 

In  action  against  warehouseman  for  In- 
jury to  Roods,  reasonable  diligence  and  care 
on  nis  part  is  a  question  to  be  determined  by  the 
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jaiT  from  the  Burroundine  ctrcuuutaiicea  where 
there  is  aubstauti&l  evidence  upon  which  to 
submit  Bach  issue,  but  in  the  absence  of  snch 
evidence,  it  is  a  questioii  of  law  tar  the  court 
tBd.  Note.-^For  other  eases,  see  Warehouse- 
men, C&Kt.  Dig.  f  84;  Dec.  Dig.  «=»34(9).} 

3.  WABEHOUmiEN  «=324(2)  ~  LlABIUTT  T0> 

Loss  —  Bkasonablb  Caeb  —  Failtjbe  to 

GrUABD  AqAINST  InJTJBY. 

Where  a  cloudburst  and  flood  could  not  rea- 
sonably have  been  anticipated,  failure  of  a  ware- 
houseman to  take  steps  to  prevent  injury  to 
stored  ^oods  from  such  a  source,  by  Btoring  the 
goods  in  an  upper  floor  or  by  securing  the 
placing  of  a  culvert  in  a  railway  embanionent 
in  the  vicinity,  was  not  negligence. 

[Ed.  Note.— For  other  caaea.  see  Warehouse- 
men. Cent.  Dig.  S  40;  Dec.  IHg.  «»24(2)J 

Seott  X,  diasentinv. 

En  Bana  Error  to  District  Court,  OUy 
and  County  of  Denver;  Jamea  H.  Teller, 
Judge. 

Action  by  the  McKannon  Piano  Company 
against  the  Benedict  Warehouse  &  Transfer 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  onor.    Bereraed  ud  re- 

manded. 

Gillette  &  CAark,  of  Denver,  for  plaintiff 
in  error.  Charles  K.  Ptaillipps,  of  Denver* 
for  defendant  In  error. 

GABBERT,  C.  J.  In  July.  1912,  the  Bene- 
dict Warehouse  &  Transfer  Company  was  en- 
gaged in  the  business  of  receiving  and  stor- 
ing goods  for  hire  in  the  dty  of  Denver. 
Prior  to  the  14th  day  of  that  month  the  Mc- 
Kannon Piano  Company  bad  stored  with  the 
warehouse  company  a  number  of  pianos, 
which  on  that  date  were  badly  damaged  by 
being  flooded  with  water.  The  piano  com- 
pany brought  suit  against  the  war^ouse 
company  to  recover  their  value.  The  trial  of 
the  cause  resulted  in  a  verdict  for  i>lalntlff, 
upon  which  Judgment  was  rendered.  The 
defendant  brings  the  case  here  for  review  on 
error. 

On  motion  of  defendant  certain  portions  of 
the  original  complaint  were  stricken.  The 
plaintiff  then  flled  an  amended  complaint 
which  the  defendant  moved  to  strike,  upon 
the  ground  that  It  was  a  departure  from  the 
cause  originally  pleaded.  This  motion  was 
overruled.  The  defendant  then  answered, 
putting  in  issue  the  value  of  the  pianos  and 
the  extent  they  were  damaged,  and  by  a  fur- 
ther defense  alleged  that  they  were  damaged 
.by  causes  over  which  It  had  no  control  and 
for  which  It  was  not  responsible,  and  that 
In  storing  the  pianos  It  exercised  such  care 
as  a  reasonable,  careful  owner  of  similar 
articles  would  exercise.  This  defense  was 
put  in  Issue  by  replication.  Counsel  for  de- 
fendant assign  as  errors  that  the  amended 
complaint  does  not  state  a  cause  of  action; 
the  exclusion  of  testimony;  that  by  an  in- 
struction given  the  burden  was  placed  upon 
the  defendant  to  acquit  itself  of  negligoice; 
and  that  the  evidence  fails  to  make  a  case 
against  the  defendant 


[1]  By  section  21.  &  226.  Lawi  1811  (sec- 
Uon  77S3.  Mills'  St.  1912),  relating  to  ware- 
housemen, their  liability  la  fixed  as  follows: 

"A  warehouseman  shall  be  liable  for  any  loes 
or  injury  to  the  goods  caused  by  his  failure  to 
ezerciBe  such  care  in  regard  to  them  as  a  reft' 
sonable,  careful  owner  of  similar  goods  would 
ezerciSA  bnt  he  shail  not  be  liable,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  for  any 
loss  or  Injury  to  the  goods  which  could  not 
have  been  avwded  by  tbo  exerdae  of  kueh  care." 

The  cause  was  tried  upon  the  Issue  of 
whether  the  defendant  exercised  the  care  Im- 
posed by  law,  and  if  the  testimony  establishes 
that  defendant  was  not  guilty  of  negligence, 
then  It  is  not  liable  for  the  damage  to  the 
pianos,  aind  we  shall  first  cwislder  that  ques- 
tion, which,  if  determined  In  favor  of  de- 
fendant, renders  It  unnecessary  to  consider 
the  other  errors  assigned.  The  warehouse  of 
defendant  is  a  brick  structure,  erected  In 
1891,  near  the  Twentieth  street  viaduct  in  the 
city  of  D^ver,  and  has  been  cootlnooualy 
used  as  a  public  warebouse  for  20  years  prior 
to  the  date  the  pianos  In  question  were  dam- 
aged. It  has  a  basement  In  wbldi  these 
pianos  were  stored.  The  evening  of  J&Iy  14, 
1912,  this  basement  was  filled  by  flood  wa- 
ters which  practically  destroyed  the  pianos. 
The  part  of  the  dty  In  whldh  the  Benedict 
warehoijse  is  located  Is  particularly  adapted 
for  warehouse  purposes  by  reason  of  track- 
age facilities.  In  the  immediate  vidnit?  a 
half  dozen  or  more  private  warehouses  of 
leading  business  concerns  are  located,  and 
have  been  used  for  storage  purposes  from  20 
to  30  years.  Borne  of  these  liave  basements  in 
which  for  many  years  artldes  that  would  be 
injured  by  water  were  stored.  For  many 
years,  and  with  the  knowledge  and  consent 
of  the  owners,  goods  of  a  perishable  nature 
have  been  stored  in  the  basement  of  the  Bene- 
dict warehouse.  At  one  time  a  leading  dry 
goods  establishment  leased  two  basement 
compartments  of  the  war^ouse  and  used 
them  for  storing  dry  goods.  At  no  time  since 
the  Benedict  warebouse  was  erected  have 
goods  been  injured  from  water  In  the  base- 
ment nor  at  any  time  had  water  ever  entered 
through  the  basement  windows.  During  the 
entire  period  the  locality-  has  been  occupied 
by  warehouses,  which^  ranges  from  20  to  30 
years  prior  to  July,  1912,  it  appears  that  no 
flood  had  ever  occurred  In  the  vldnlty  of  the 
Benedict  warehouse.  In  fact,  it  does  not  ap- 
pear that  in  the  entire  history  of  the  dty  of 
Denver  any  flood  had  occurred  in  that  local- 
ity. On  the  afternoon  of  July  14,  1912,  ao 
unusually  heavy  rainstorm  occurred  in  Den- 
ver. .  According  to  the  weather  bureat]^  this 
rain  broke  all  records  for  the  heaviest  fall 
of  rain  within  short  periods.  Mr.  Benedict, 
the  manager  of  the  warehouse  company,  visit- 
ed the  warehouse  in  the  evening  shortly  after 
the  rain  ceased.  He  found  nothing  wrong. 
There  were  only  the  usual  puddles  and  shal- 
low pools  of  water  in  the  vicinity  whidi  fol- 
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low  a  beftTj  rain.  In  tbe  eoilr  erenli^  #Did 
was  reoedred  In  Denver  that  Olierry  crsek 
waa  "on  a  boom."  The  fin  and  polloe  depart- 
ments at  <Hiee  took  stqn  to  noU^  reildents 
of  the  lowlands  along  the  Platte  bottom  of 
the  flood  that  waa  coming  down  Cbetrf  creek. 
This  Btream  flows  Into  the  natto  a  half  mile 
or  more  above  the  point  where  the  Benedict 
warehouse  la  located.  It  was  not  anticipated 
that  danger  would  result  from  the  flood  of 
tbe  creek,  exec^  tbat  tbo  water  onntng  down 
that  stream  would  cause  an  unusual  rise  In 
the  Platto.  Mr.  Benedict,  who  was  at  home, 
receired  word  from  the  watchman  at  the 
warehouse  about  8:16  p.  m.  that  tbe  fire  de- 
partment had  been  wanilng  ererybody  of  pos- 
sible danger.  He  at  onoe  telopluHied  Us  ftne- 
man  and  started  for  the  warehouse.  He  was 
detained  because  the  flood  was  so  high  at  the 
Sevoifli  avenne  bridge  that  the  street  car  he 
was  in  was  not  pennltted  to  cross.  He  and 
bis  foreman  arrived  In  ttie  near  vicinity  of 
the  warehouse  in  an  auttHuobiie  about  9 
o'clock.  At  this  time  the  water  around  the 
warehouse  was  so  deep  they  had  to  leave  the 
machine  and  wade  to  the  building.  They 
at  once  undertook  to  remove  the  plauos  from 
the  basement,  but  within  IC  mmutes  after 
they  reached  the  warehouse  the  water  was 
so  deep  in  tbe  basement  tb^  were  compelled 
to  abandon  their  efforts.  It  appears  from 
the  evidence  that  this  water  came  from  an 
overflow  of  Cherry  creek,  which  occurred  at 
some  distance  from  its  mouth  and  flowed 
down  by  tbe  Union  Station,  the  first  floor  of 
which  was  flooded  to  the  depth  of  a  foot  or 
more.  Between  the  river  and  the  warehouse 
was  a  railroad  embankment,  which  had  been 
constructed  about  1881.  It  was  several  hun- 
dred feet  from  the  warehouse.  This  embank- 
ment obstructed  the  flow  of  the  flood  water  to 
tbe  river,  and  caused  It  to  back  up  and  ac* 
cumulate  so  that  It  flowed  throogh  the  base' 
meat  windows. 

It}  This  flood  had  no  connection  with  the 
rain  in  the  afternoon,  but  was  caused  by  a 
cloudburst  which  occurred  in  the  upper  basin 
of  Cherry  creek,  many  miles  above  the  city 
of  Denver.  From  tbe  forcing  facta  estab- 
lished by  testimony  which  is  undl^ted,  the 
Question  to  determine  is  whether  the  defend- 
ant was  gvilty  of  negligence,  or,  more  nearly 
in  the  language  of  the  statute  flxing  the  11a- 
bility  of  warehousemen,  did  tbe  defendant 
fall  to  exercise  tliat  degree  of  •care  in  storing 
the  pianos  tbat  a  reaaonable  oaroful  owner  of 
slmUar  artlides  would  exendse?  It  is  well 
settled  tbat  warehousemen  are  not,  like  com- 
mon cairiMa^  Inaniwn  of  goods  committed  to 
their  oars  and  Uable  for  all  losses  not  oc- 
cadfflied  by  the  act  of  Qod  or  the  public 
enemjr,  bot  are  ordinary  bailees  for  hire,  and 
as  audi  bound  only  to  common  care  and  dili- 
gence and  liable  wily  for  want  of  such  dill- 
geace  and  care.  Note  to  American  Brewiiw 
Association  v.  Talbot,  61  Am.  St  Rep.  53& 
What  constitutes  reasimatde  dUlgence  and 


eare  is  a  question  to  be '  det^mlned  by  ttie 
jury  in  view  of  the  mmrandlng  drcomstanc- 
ee  where  there  is  substantial  evidence  upon 
which  to  mibmit  sudb  an  Issue,  hot  In  the 
absenoe  of  such  evidence  it  becomes  a  ques- 
tion of  law  to  be  determined  by  the  court 
This  brings  us  to  tbe  proposition  of  whether 
the  defendant  by  the  exercise  of  raasonatde 
eare  and  diligence  should  have  anticipated 
tbat  a  flood  might  occur  whldi  would  flll  tbe 
basement  ct  ite  wardiouse.  It  does  not  ap- 
pear tbat  any  floods  had  ever  occurred  in 
that  locality.  FOr  20  years  covering  the  pe- 
riod dating  from  the  erection  of  the  ware- 
house down  to  tbe  time  of  the  flood  water  bad 
not  entered  the  basement  from  any  source. 
It  afllrmatlv^  appears  tbat  tor  a  pwiod  of 
50  sma  no  damage  had  been  caused  by  flood 
waters.  In  sntA  drcnmstances  the  defendant 
cannot  be  held  reqponslble  for  uot  anUdpat- 
ing  a  flood,  unless  we  require  such  knowl- 
edge of  evente  before  they  take  place  whldi 
no  human  b^g  can  eltber  claim  to  possess 
or  be  held  responsible  for  not  acting  upon. 
In  cases  not  governed  by  special  or  more 
stringent  rules  than  the  one  at  bar  the  law- 
Is  tbat  mls<dilef  from  a  cause  which  In  the  ex- 
ercise of  reasonable  care  could  not  have  been 
foreseen  and  anticipated  cannot  be  made  the 
basis  upon  wblcb  to  predicate  negligence. 
American  Brewing  Association  v.  Talbot,  su- 
pra, 141  Mo.  674,  42  8.  W.  670,  64  Am.  St 
Rep.  588;  Backus  v.  Stort  (O.  C.)  IS  Fed.  69; 
Ray  on  Negligence  of  Imposed  Duties,  188. 

[S]  The  only  evidence  tending  to  show  any 
apprehension  of  danger  upon  the  part  of  de- 
fendant is  the  testimony  of  the  manager  of 
the  piano  company  and  another  witness,  who 
testified  tbat  about  ten  days  after  tbe  flood 
they  had  a  conversation  with  tbe  manager 
(Benedict)  of  tbe  warehouse  company,  when 
he  took  them  to  the  railroad  embankment 
previously  mentioned  and  said: 

"Here  is  where  there  should  have  been  a  cul- 
vert I  have  been  after  the  Burlington  Rail- 
road for  three  jAn  to  put  a  culvert  in  here, 

and  I  have  been  expecting  and  have  known  that 
if  w*  ever  had  any  heavy  rains  we  would  be 
flooded  here;  it  would  bock  up  against  this 
dike  and  flood  us." 

From  this  testimony  the  Inquiry  is  wheth- 
er it  bad  a  tendency  to  show  that  defendant 
by  the  exercise  of  reasonable  care  should 
have  apprehended  that  the  embankment 
would  cause  flood  waters  to  flll  the  basement 
of  the  warehouse  by  preventlr^  them  reach- 
ing the  river,  or,  in  other  words,  does  It  tend 
to  prove  that  defendant  was  negligent  In 
storing  the  pianos  in  the  basemept  of  its 
warehouse,  located  In  such  proximity  to  the 
embankment  that  It  would  Impound  flood  wa- 
ter, and  thus  cause  the  basement  to  be  filled. 
UnqnestloDably,  If  It  had  not  been  for  the 
embankment,  the  basement  would  not  have 
been  flooded,  but  it  was  not  a  menace  or 
source  of  danger,  exoq>t  in  case  of  a  flood 
which  would  thereby  be  IntKcc^ted,  and  so 
whether  detsodant  was  negligant  turns  not 
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upon  the  QTiefltl<m  of  apprehension  of  what 
would  occor  in  the  event  of  a  flood  In  con- 
nection with  the  embankmeat,  but  whether  a 
flood  should  have  beat  anticipated.  It  is 
not  by  inquiring  Into  the  apprehenaionB  and 
fears  of  the  manager  of  the  warehouse  com- 
pany as  to  what  might  happen  in  case  of  a 
flood  in  the  absence  of  a  cnlTert  In  the  em- 
bankment that  the  qnestion  of  reasonable 
care  is  to  be  ascertained,  but,  to  TQ;>eat, 
whether  it  was  negligence  not  to  have  antici- 
pated a  flood.  This  quMtlon  we  have  deter- 
mined in  the  negative;  consequently  it  was 
not  negligence  to  fall  to  foresee  the  resnlts 
which  would  follow  a  flood  In  ctHmectlon 
with  embankment.  The  failure  to  take  pre- 
cautl<ms  to  prevent  an  Injury  whidi  if  taken 
would  have  prevented  it  la  not  negligence 
when  the  real  source  of  the  Injory  could  not 
reasonably  have  been  anticipated.  American 
Brewing  Ass'n  v.  Talbot,  supra.  And  so  In 
the  case  at  bar,  had  the  defendant  taken 
the  precaution  to  store  the  pianos  on  an  up- 
per floor,  or  had  a  culvert  been  anatmcted 
In  the  railroad  embankment  throus^  whlc3i 
the  flood  waters  could  have  escaped,  tb^ 
would  not  have  been  damaged.  But  under 
the  ordlnai7  mle  of  due  cantim  and  care 
this  cannot  be  taken  into  acooont  wben  it 
appears  It  could  not  be  reasonably  anticipat- 
ed that  the  basemait  would  be  flooded  by  the 
overflow  of  Oberxy  creek  oi  from  any  otkua 
soorce. 

When  the  manager  of  the  warehouse  com- 
pany and  bis  assistants  readied  the  ware- 
house, they  at  once  took  8tei;n  to  remove  tbe 
pianos  by  an  elevator  to  tba  next  floor. 
Within  a  few  minutes  they  were  compelled 
to  abandon  this  weak  because  tbe  basement 
filled  so  rapicUy.  The  motw  which  operated 
the  elevator  was  in  the  basement,  and  the 
flood  soon  rendered  it  useless  as  a  motive 
power.  It  Is  urged  by  conns^  for  plaintiff 
that  pladng  the  motor  where  It  would  be  li- 
able to  be  flooded  was  negligence.  As  al- 
ready pointed  out.  It  conld  not  be  reasonably 
aotidiAted  that  the  basement  might  be  flood- 
ed. It  is  also  urged  by  counsel  for  plaintiff 
that  whether  the  defendant  had  exerdsed 
due  care  in  endeavoring  to  remove  Oie  pianos 
after  learning  of  the  situation  was  an  issue 
from  which  the  Jury  conld  determine  that 
defendant  was  guilty  of  n^Ugoice.  The 
heavy  rain  in  the  afternoon  had  not  caused 
any  flooding  of  tbe  basement  After  that 
rain  ceased  the  manago*  vl^ted  the  ware- 
house. At  that  time  he  was  not  aware  of 
the  flood  coming  down  Cherry  creek,  which 
subsequently  caused  the  damage,  and  knew 
nothing  regarding  It  until  advised  by  the 
watchman  at  the  warehouse.  The  latter 
learned  of  It,  so  he  says,  about  7:30  or  8 
o'clock  p.  m.,  but  states  that  as  soon  as  he 
was  told  the  flood  was  coming  he  telephoned 
the  manager,  who  says  this  was  about  8:15 
p.  m„  and  it  appears  that  he  acted  promptly 


in  endeavoring  to  reach  tbe  warehouse,  tele- 
phoning for  assistance,  and  on  the  way  pick- 
ing up  two  employ^  and  at  onoe  took  st^ 
to  remove  tbe  pianos. 

There  Is  testimony  to  the  effect  that  a  few 
da^  prior  to  the  flood  the  manager  of  the 
piano  company  ot^ected  to  having  the  pi- 
anos stored  in  the  basemmt  This  objection, 
however,  was  not  upon  the  ground  that  there 
was  any  danger  of  a  flood.  From  the  testi- 
mony we  are  of  <9inlou  thi^  the  defendant 
was  not  guilty  ot  negligence. 

The  former  opinion  is  withdrawn,  the  jud^ 
ment  entered  thereon  vacated,  and  the  Judg- 
ment of  the  district  court  reversed,  and  the 
cause  remanded  tor  further  proceedings  In 
harmony  with  ths  views  braaln  eiprassad. 

Judgment  reversed. 

BOOTT,  J.,  dissents.  TJQLLBB*  not 
participating. 

On  Rehearing. 

PER  CURIAM.  On  petition  folr  rehearing, 
counsel  amid  curia  request  that  tbe  opinion 
be  modified  in  certain  particulars  because 
what  Is  said  regarding  the  flood  may  affect 
other  lltlgati<Hi  now  pending.  On  this  sub- 
ject it  is  only  necessary  to  say  that  the  deeip 
sion  is  based  upon  the  record  In  tte  cas& 

Bdiearing  denied. 


HTJIXEB  V.  PENN  UUT.  LIFB  INS.  00.  OF 
PHILADBLPHIA  (NATIONAL  JSWISH 
HOSPITAL  FOB  CONSUMPTIVES,  Intsc^ 

vener).    (No.  8291) 

(Supreme  Court  of  Colorado.    Jnly  S,  1B1& 
Rehearing  Denied  Deo.  4,  1S16.) 

iNBcaAiTcB  «»S87— Chajvos  or  Bkkbficiast 

— SZUPLC  ASSIONHBHT. 

WlMre  tbe  policy  ^ve  the  iniored  the  right 

to  change  the  beneficiary  in  writing,  providing 
that  a  change  should  be  valid  only  if  indorsed 
on  the  policy  by  the  insurer  at  the  home  office, 
and  that  any  aswyuneat  should  be  fumiabed  the 
insurer  and  attached  to  the  policy,  a  simple  as- 
signment as  collateral  to  secure  a  loan,  not 
sent  to  the  Insurer,  did  not  affect  tlie  benefi- 
ciary's right,  which  could  be  changed  only  by 
compliance  with  the  terms  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Iiuuranoei 
Gent  DigTTl^:  I>e&  I>lg-  «=>&87J 

Eb  Banc.  Brror  to  District  Court,  <Mj 
and  County  of  Denver;  Harry  O.  Riddle, 
Judge. 

'Actloi  hr  Bflitha  S.  Mnller  against  die 
Penn  Mutual  Life  Insurance  Company  of 
Philadelphia,  wherein  the  National  Jewish 
Ho^tal  for '  (Jonsnmptlvea  Intervened.  To 
review  a  jodgmeat  agatBst  bw,  ptelntlff 
brings  error.    Reversed  and  remanded. 

Hlndry,  Friedman  &  Brewster  and  C.  F, 
Clay,  all  of  Denver,  for  plaintiff  In  error. 
Morris  &  Grant,  tit  Denver,  for  defendant 
in  error.  Joseph  S.  Jaffa,  of  Denver,  foi 
intervener. 
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BZUs  7.  Tba  vuatloi)  to  be  drtennloed 
Is  whether  a  poU^  <tf  lasunuDce  lamed  bj 
the  Penn  Mutual  Ufa  Inaoiunoe  Oompany 
to  Alfred  Huller  (now  deceased)  i^kui  his  Ufe 
ohaU  be  paid  to  his  wUe>  Bertha  3.  Mailer, 
named  as  the  benefidaiy,  or  to  an  igwoa 
as  tnutoe  for  certain  creditors  oi  the  de- 
ceased. TbB  Jn^aaaent  was  against  the  wid- 
ow. There  Is  no  dispute  pertaining  to  any 
material  fact  The  real  oontoitlon  Involves 
the  axurtsnctlMi  of  the  poUcr.  n>e  record 
dlsdoses  that  Mr.  Mnller  secured  this  policy 
bat  a  short  time  before  his  death;  it  bears 
date  May  23,  1911.  Upon  July  the  11th  fol- 
lowing ha  authorised  his  stenographer  to 
wrtte-a  I^ter  to  Mr,  Alexander  which  reads 
as  foUowa: 

"Denver,  Colorado,  July  14,  1911. 

"Mr.  Hugh  J.  Alexander,  Care  of  Capitol 
NationAl  Bank,  City — My  Dear  Mr.  Alexander: 
I  hand  YOM  herewith  four  life  insurance  w^ctea, 
■aaicned  to  you  aa  truts^  to  aaeue  the  pay^ 
meut  of  proiaissorr  aotea,  aa  par  aaaignmenta 
harewith  inclosed. 

"Very  trnly  yonn,  Alfred  Midler. 

"[EOpiad  by  the  stenem^^her.r' 

The  policy  In  tjueetkm,  along  with  others, 
was  transmitted  to  Mr.  Alexander  with  this 
letter  and  the  aaaignmenC  therein  referred 
to,  which  reada: 

"Wm  value  received,  I  hereby  adl,  aaatga. 
tranater,  and  set  over  all  mj  right,  tide,  and 
Interest  whatsoever  of,  in,  and  to  policy  No. 
lfB80»7  on  the  Ufe  of  Alfred  MoUer  (the  in- 
sured) in  the  Pom  Mutual  life  Insurance  Oom- 
pany  oi  nulad^tbijL  onto  Ha^  J.  Alexander, 
tmstae,  of  Denver,  Colorado. 

"Tbi«  asBisnmeDt  ia  made  to  seenre  the  pay- 
ment ot  a  promiBaory  note  for  $8,000,  payable  to 
the  Gapitcd  National  Bank  of  Denver,  dated 
JiJy  IC.  1911,  and  indoxaed  by  thie  maured. 

'^itneas  my  hand  and  seal,  Denver,  state  of 
CMorado,  this  fourteenth  (14th)  day  of  July, 
1911.  Alfred  Biollsr.  [S«dJ 

"WitneaaM: 

"Edith  M.  HilL 
"AdelU  Murphy. 

"Beeorded  ft-f-11." 

It  Is  conceded  that  at  Ibe  time  of  the  de- 
livery of  this  assignment  and  the  policy  tn 
qoestlcoi  to  Mr,  Alexander  the  Insured  was 
indebted  to  the  Intervener  hospital  aaaocla- 
tlon,  or  to  the  Capitol  National  Bank,  or 
both,  lo  exceas  of  the  amount  called  f<nr  by 
Uils  policy.  It  Is  unnecessary  to  go  Into  the 
compUcatlons  concerning  this  Indebtedness; 
as  It  was  amply  BOlDclent  to  Justify  the 
legitimate  pledging  of  aay  securities  which 
Mr.  Mnller  might  own  fOr  its  payment,  Mr. 
UnUer  died  August  1,  IBU,  and  neither  the 
asslgninBBt;  nor  the  p(dlqr  weze  deUviored  to 
the  ocnnpany  for  any  Indorsemott  iheceon, 
or  to  take  any  action  concendng  u&tU  about 
a  wetik.  after  his  death,  and  no  effort  was 
made  to  do  so  prior  thereto. 

The  portions  of  the  policy  necessary  to 
ooDdder  are  that  the  company  insured  the 
Ufe  of  Alfred  Muller  in  the  sum  of  $5,000, 
and  promises  to  pay  at  Its  home  office  In 
Philadelphia  onto  Bertha  8.  Mnller,  his  wife, 
If  abe  snrrtve  htm,  otherwise  to  his  execu* 
tors,  administrators,  or  assigns,  the  said 
sum  Insured  during  the  continuance  in  force 


<HC  this  p(dlcy.  It  zeanlres:  payment  In  ad- 
vance of  the  premium  in  every  year  during 
the  Ufe  of  the  insured,  or  until  20  full  year 
premiums  shall  have  been  paid.  The  clause 
concerning  change  of  henefldaxy  reada: 

"Tba  ri^  of  revocatkm  ia  raaerved  by  the 
insured.  When  the  right  haa  been  reeerved,  the 
insured  shall  have  full  power  while  this  policy  is 
in  force  (subject  to  any  previous  assignment) 
to  change  the  present  beneficiary  or  benefi- 
ciaries. Such  change  shall  be  made  In  writing 
and  shaU  be  valid  only  upon  its  endoracmmit  mi 
thia  pohey  by  the  company  at  the  home  t^tee." 

It  provides  that  the  policy  shall  participate 
annually  In  surplus  eamiiws,  etc.,  also  for 
extended  Insoranoe,  paid-up  Insurance,  loan 
or  cash  surrouler  value  privileges,  also  for 
automatic  extensions,  etc,  and  provides  fur- 
ther that  at  the  expiration  of  the  20-year 
period  that  It  shall  beccHue  a  full  paid  up 
policy,  or  at  the  election  of  the  Insured  be 
subject  to  a  cash  surrender  value,  etc  The 
clause  concerning  assignmeut  reads: 

"Any  aasismnent  of  this  policy  shall  be  fni^ 
nisfaed  to  the  company  and  a  dnpficata  thereof 
attached  hereto.  Any  claim  against  the  com- 
pany arising  under  any  assignment  of  this  pol- 
icy shall  be  subject  to  proof  of  interest  No 
asaignroent  eh  til  impose  any  obligation  on  thia 
c<mipany  until  it  haa  recdved  the  ori^nal  tiiere- 
of,  nor  does  the  company  guarantee  the  auffldo^ 
ey  or  validity  ct  any  aastgnment" 

There  is  a  line  of  authorities  which  holds 
that  the  question  of  notice  to  the  company 
et  the  assignment,  and  the  indorsement  by 
It  upon  Its  books,  is  intended  for  the  com- 
pany's protecticm,  and  Is  a  matter  which 
concerns  It  and  the  Insured  only,  and  which 
can  be  waived.  By  the  ideadlngs,  the  insur- 
ance company  having  expressed  its  wlUlng- 
ness  to  recognize  the  assignment  by  its  al- 
legatliHis  that  the  policy  belonged  to  the 
bank  for  whom  Mr.  Alexander  was  acting  as 
trustee  we  can  assume  that  the  assignment, 
so  far  as  that  phase  of  the  caae  Is  concerned, 
had  the  same  force  and  effect  that  it  would 
have  had  had  the  terma  of  the  poUcy  con- 
cerning It  been  compiled  with.  The  question 
which  then  presents  Itself  Is:  When  the 
terms  of  the  policy  are  considered  as  a  whole, 
what  passed  to  Mr.  Alexander  by  virtue  of 
this  assignment?  In  the  case  of  Johnson 
V.  New  Tork  Life  Insurance  Company,  06 
Colo.  178,  at  page  190,  138  Pac.  414,  at  page 
418  (L.  R.  A.  1916A.  868),  we  had  occasion  to 
MHument  upon  a  New  Tork  Life  policy  quite 
similar  In  terms  to  the  one  under  considera- 
tion, in  which  upon  this  question  we  said: 

"The  pertinent  question  is:  Who  was  the 
beneficiary  at  the  -time  of  the  death  ot  the  insur- 
ed? The  poUoy  waa  thea  in  tores,  and  there  was 
in  existence  a  dfaslgnated  benwdary  named  In 
the  policy.  There  bad  be^  no  change  In  this 
reapeet  No  action  had  been  taken  by  any  one 
ooooKBing  its  Buireader  or  eanoellation.  Under 
Budi  ciroumstasiies  the  beneficiary  designated 
lu  the  poUcy  ia  entitled  to  receive  the  money  in 
harmony  with  the  terms  ot  tho  contract.  To 
bold  otmrwlse  would  be  incoosistenC  with  the 
great  weii^t  of  anthwlty,  as  well  as  violative 
of  well-settled  prlnciplas  pertaining  to  oontracts 
of  inauranoe." 
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We  hare  again  given  this  matter  carefal 
consideration,  and  are  of  opinion  that  under 
the  circumstances  here  disclosed  Mr.  MuUer 
did  not,  by  this  assignment,  make  a  change 
of  beneficiary  or  do  other  than  transfer  his 
expectancy  and  the  rights  then  held  by  him 
therein  under  the  terms  of  the  policy.  It 
will  be  observed  that  bis  assignment  states: 

"I  hereby  sell,  assign,  transfer,  and  set  over  all 
my  right,  title,  and  interest  wnatsoerer  of,  in, 
and  to  policy  3^0.  S58097." 

It  follows  that  the  execution  and  delivery 
of  this  assignment  did  not,  under  the  terms 
of  the  policy,  operate  to  change  the  ben^- 
clary  named  In  the  policy,  and  that  the  in- 
strument Itself  exhibited  oo  such  intent, 
and  that  the  Insured  could  not,  by  this  meth- 
od, have  done  so  tiad  be  desired.  As  stated 
In  the  New  York  Ufe  Case,  which  is  support- 
ed by  the  overwhetmliUE  w^ht  ot  author- 
ity: 

"In  poUdes  like  this  the  general  rule  js  that 
the  beneficiary  has  an  interest  in  the  policy, 
which,  while  subject  to  be  defeated  by  a  change 
of  beueficiaxy,  can  be  defeated  only  in  the  man- 
ner prescribed  in  the  policy,  the  charter  or  by- 
laws of  the  company,  or  by  statute." 

It  Is  conceded  that  this  was  not  done; 
the  assignment  makes  no  mention  of  an  in- 
tention to  change  the  beneficiary.  It  is  limit- 
ed by  its  own  wording  to  the  right,  title, 
and  Interest  of  the  Insured.  In  such  case  the 
assignment  merely  transfers  the  then  in- 
terest of  the  insured  therein  to  be  deter- 
mined by  the  terms  of  the  contract  Since 
our  announcement  in  the  New  York  lAt6 
Case,  In  addition  to  the  cases  therein  refer- 
red to,  other  cases  have  been  called  to  onr 
attention  which  sustain  this  conclusion. 

In  Sullivan  v.  Maroney,  76  N.  J.  Eg.  104, 
78  AtL  842,  the  assignment  and  policy  were 
both  quite  similar  to  those  under  coiuldera- 
tlon.  In  commenting  at  page  109  of  76  N.  J. 
Eq^  at  page  844  of  73  Atl.,  the  court  said: 

"The  contention  of  the  defendants,  however, 
is  that  this  assignment  ZDuat  be  treated  as  if 
it  effected  a  change  of  beneficiaries,  and  sub- 
stituted in  the  place  of  the  four  children  (the 
beneficiaries  named  in  the  policy)  Marie  i^diaef- 
er  (the  person  named  in  the  assignment).  I 
cannot  accede  to  this  argument,  and,  in  fact,  do 
not  thinli  that  there  is  anything  to  support  it 
The  paper,  in  form,  is  an  assignment  It  is 
made  by  a  person  who  has  had  an  assignable 
interest,  end  carries  that  interest.  The  interest, 
as  baa  been  pointed  out,  was  contingent,  but 
assignable.  It  does  not  purport  in  any  way 
to  make  a  change  of  beneficiaries,  or  to  sfEect 
their  interests.  The  method  of  change  of  bene- 
ficiary is  pointed  out  in  the  contract  that 
method  was  not  pursued  in  any  respect  It  is 
not  even  attempted  to  be  ehown  that  it  was 
effected  according  to  the  rules  of  the  comitany, 
as  required,  or  that  any  written  notice  there- 
of was  givoi  to  the  company,  or  that  It  took 
effect  by  indorsaneat  on  the  jmlicy  of  the  com- 
pany, all  of  which  are  requisites.  I  think  it 
oitfrely  dear  from  the  authorities  that  where 
a  contract  of  insurance  is  made  payaUe  to  cer- 
tain ben^dariei,  th^  interests  ther^  can 
only  be  divested  in  favor  of  other  beneficiaries 
by  changing  the  contract  In  the  manner  in  which 
the  contract  points  out  that  it  must  be  changed 
to  effect  that  result" 


This  case  was  reviewed  and  the  Judgment 
unanimously  affirmed  in  77  N.  J.  Bq.  505, 
wherein  at  page  B68,  78  Atl.  150,  151,  the 
conrt  said: 

"It  it  had  been  intended  to  work  a  change  of 
beneficiary  the  method  ot  doing  so  was  deariy 
pointed  out  and  should  have  bem  followed.  The 

paper  that  was  executed  being  not  a  change  of 
beneficiary,  but  an  assignment,  &nd  by  its  very 
terms  conveying  only  the  right  title,  and  inter> 
est  of  Mrs.  OahlU,  is  conclnsiva  of  the  Intent 
of  the  parties,  and  should  not  be  extended  by 
construction." 

We  think  this  declaration  sfpedally  ap- 
plicable here,  as  well  as  sound,  which  is 
practically  the  same  as  announced  in  the  New 
York  Life  Case,  and  call  attention  to  the  fur- 
ther fact  that  if  this  assignment  was  intend- 
ed to  work  a  change  of  beneficiary  the  other 
terms  of  the  policy  in  that  respect  were  not 
complied  with,  that  is,  no  notice  was  given 
to  the  comt)any  and  no  indorsements  made, 
etc.,  until  after  the  death  of  the  insured.  As 
stated  in  the  New  York  Life  Case,  the  bene- 
ficiary cannot  be  divested  as  anch  unless  it'  la 
done  in  the  manner  prescribed  In  the  policy, 
the  charter  or  by-laws  of  the  company,  or  by 
statute.  This  policy,  having  provided  a  meth- 
od, states  that  such  change  shall  be  made  in 
writing  and  shaU  be  valid  only  upon  its  in- 
dorsement on  this  policy  by  the  company  ai 
Its  home  office.  In  snch  case,  as  stated  In 
many  caaes,  this  excludes  all  other  methods. 
An  examination  of  the  authorities  whl<di  bold 
that  an  assignment  was  intended  to  and  did 
cause  a  change  of  b^efldary  la  In  cases 
where  the  policy  did  not  provide  for  any 
particular  method  for  making  such  (Ganges, 
as  was  pointed  out  in  Martin  t.  Stubblnga, 
126  XU.  887, 18  N.  BL  667,  9  Am.  St  Rep.  620. 
and  in  Atlantic  Mutual  I^e  Insurance  Com- 
pany V.  aannon  et  aL,  179  Maaa.  291,  00  M. 
E.  938. 

Other  caaei  not  cUed  In  Johnsm  v.  Kev 
York  lAfe  Inaurance  Company,  supra,  and 
several  which  have  been  rendered  since  then, 
and  all  of  which  sustain  the  rule  herein  an- 
nounced, an  Boberts  v.  Northwestern  Nat 

uu  IBM.  oo^  ua  OA.  ISO,  86  a.  s,  1043  ; 

Grand  Lodge,  etc  Btate  Bank.  98  Kan. 
310,  144  Fac  367;  Lowenst^  v.  Kodt  166 
App.  Dlv.  760,  162  N.  X.  Supp.  606;  Deal  t. 
Deal,  87  S.  a  896,  69  S.  EL  886;  ITarra 
Braman,  171  Ind.  629,  86  N.  B.  648;  Tan- 
asek  T.  Weetem  Bobemlan  Fnteamal  Aas'n, 
122  Minn.  278, 142  M.  W.  883,  49  L.  B.  A.  (N. 
S.)  141,  Ann.  Caa.  191fi),  1128 ;  Qrand  Lodge, 
etc.,  V.  Edwards,  111  Me.  868,  89  AtL  147; 
Crosby  v.  Mutual  Ben.  Ufe  Ins.  CO.,  221 
Mass.  461,  109  N.  E.  366  ;  Halgfa  v.  Mentor 
Council  No.  907.  17  Phila.  (Pa.)  71;  Bamer 
V.  Lyter,  31  Pa.  Super.  Ct.  435;  Hotel  Men's 
Mut.  Ben.  Ass'n  v.  Brown  (C.  O.)  38  Fed.  11. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
inconsistent  with  the  views  herela  eipressed. 

Beversed  and  remanded. 
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GABBEBX,-  O.  J.  (spedaUy  ooncnrrlnid. 
Were  It  not  for  the  roUng  of  this  court  In 
tbe  case  of  Johnson  v.  New  Tork  life  Insnis 
ance  Company.  58  Colo.  178,  138  Poc.  414, 
L.  B.  A.  1&16A,  £68,  Z  woold  dissent  on  the 
ground  that  the  latsrest  of  Mrs.  Mnllet  was 
a  mere  eq^ectamTi  and  that  the  contiol  of 
the  Insored  over  the  itoUcy,  he  having  re- 
served the  right  to  <£hange  the  henefldary, 
was  as  absolute  and  complete  as  tfaoui^  he 
bad  been  the  benefldary  himself,  or  the  pol- 
icy had  been  payable  to  his  estate,  subject  to 
the  <me  limitation  th^  a  change  of  benefl- 
dary  on  the  face  of  the  policy  could  only  be 
made  In  the  manner  therein  provided.  The 
Johnson  Case  as  wdl  as  the  one  at  bar  &lls 
to  distinguish  between  a  policy  where  a  ben- 
eficiary Is  named  without  power  of  substltn- 
tloD  and  onti  where  the  Insured  retains  the 
right  to  change  the  benefldary.  In  the  first 
the  benefldary  has  a  vested  interest  whidi 
cannot  be  divested  witAout  his  consent,  while 
In  the  aeocoid  the  interest  of  the  benefldary 
is  ocmdltlonal  and  subject  to  be  divested 
irittiont  his  knowledge  or  consent  1^  the 
terms  of  the  contract  naming  him  as  sudi 
which  authorizes  the  Insured  to  assign  the 
ptdlcy.  In  other  words,  this  Is  a  o(HidiU<m  of 
the  contract,  and  his  right  la  therefore  sub- 
ject to  tt  And  so  It  follows  that,  where  the 
Insured  aBg'g"w  a  poUcy  of  that  character  to 
a  third  party,  the  interest  of  the  bmefldary 
la  divested. 

In  this  Jurisdiction  the  rule  la  otherwise, 
as  declared  in  the  Johnson  Case^  vhidi  can- 
not be  distingnlahed  ttom  the  one  at  bar. 
However,  the  rule  In  that  case  worked  a 
great  Injustice,  and  the  result  is  the  same 
in  the  case  under  conslderatloD,  whereas  the 
mle  to  tiie  tifltect  that  an  assignment  of  the 
polity,  where  the  Insured  reserves  the  right 
to  change  the  benefldary  divests  the  latter 
of  all  Interest,  which  Is  sustained  by  ahxai- 
dant  authority,  would  have  meted  out  oact 
Justice  in  both  cases. 

The  wlter  is  anttaortand  to  state  that  Mr. 
Justice  TEIiOER  concurs  in  the  views  above 
eipreased. 


DENTEB  ft  S.  P.  RT.  CO.  v.  OITT  OF 
BNGLEWOOD.   (No.  8542.) 

(Sopreote  Court  of  Colorado.    July  8,  1018. 
Rebearmg  Denied  Dec.  4, 1916.) 


L  Oabbikbs  ^12(0>— RbouIiATION  or 
PowKBs  OF  Town. 
B«v.  St  1908,  I  6676,  requires  town  fran- 
ddsM  to  Bti-cct  railways  to  be  granted  only  by 
ordinance.  Public  Utilitlee  Act  (Laws  1913,  p. 
464)  i  13,  requires  fares  to  be  Just  and  reason- 
able. Section  14  empowers  the  Public  Utilities 
CommiBsion  to  adopt  and  regulate  rates  and 
fares.  Section  21  fixes  ttie  maximum  street  rail- 
way fare.  Section  23  authorizes  the  commission 
to  change  rates  if  they  are  unreasonable.  The 
dtv  of  Englewood,  ween  a  town,  enacted  an 
ordinance  fixing  certain  fares  in  return  for  a 
frsnchise.  The  company  thereafter,  and  after 
enactment  of  the  Public  Utilities  Act,  raised  its 


rate,  duly  fiUnx  it  with  the  commlsBton,  which 
approved  it.  Setd  that,  as  the  town  had  no 
^ight  by  its  ordinance  to  prevent  fatnre  legisla- 
tive change  of  rates,  the  commiasicMi  had  WEclu- 
sive  power  to  fix  the  tariff. 

[Bd.  Note.— For  other  caaes,  see  Carriers. 
Cent  Dig.  Si  16-20;  Dee.  Dig.  «a»12(9).] 

2.  Cabeiees  «=>18  (6)— Regulation  of  Rates 

—Right  to  Injunction. 
Since  by  the  Public  Utilities  Act  a  review 
of  the  commission's  order  by  the  Supreme  Court 
may  be  had,  an  interested  party  cannot  enjoin 
collection  of  the  fares  fixed  by  the  commission. 

[Ed.  Note^For  other  cases,  see  Carders, 
Cent  Dig.  U  13,  iA-ia,  20.  24;  Dw.  Dig.  «s» 
!»(«>.] 

Oabbert  O.  J.,  and  Teller,  3.,  dissenting. 

Ed  Banc.  Brror  to  District  Court,  Arap- 
ahoe County;  H.  S.  Class,  Judge. 

Injunction  by  the  City  of  Englewood 
against  the  Denver  &  South  Platte  Railway 
Company.  After  sustaining  demurrer  to  the 
answer,  the  court  rendered  Judgment  for 
plaintiff  on  defendant's  r^usal  to  plead  fur- 
ther, and  defendant  brings  error.  Reversed, 
with  Instructlrais  to  dismiss. 

W.  H.  Caley,  of  Littleton,  and  F.  W.  Yar- 
ney,  of  Nederland,  fbr  piainHtr  jn  error.  B. 
H.  Blackman,  of  Littleton,  and  Crump  ft  Al- 
len, of  Denver,  for  defendant  in  error.  Fred 
Farrar,  Atty.  Gen.,  Frank  O.  West,  Asst.  Atty. 
Gen.,  and  M.  H.  Aylesworth,  of  Doiver,  for 
Public  Utilities  Commission. 

SCOUT,  J.  This  is  an  action  In  injunction, 
and  the  issue  was  determined  on  the  plead- 
ings. There  is  no  diapnte  as  to  the  facts. 

The  complaint  alleges  that  the  dty  of  En- 
glewood. defendant  In  error,  on  the  6th  day  of 
December,  1906,  and  while  it  was  an  incor- 
porated town,  by  ordinance  granted  to  the 
grantors  of  the  Denver  &  South  Platte  Rail- 
way Company,  defendant  In  error,  a  fran- 
chise for  the  operatltm  of  a  street  railway 
upon  and  across  certain  of  its  streets.  That 
section  6  of  said  ordinance  fixed  the  rates 
of  fares  to  be  charged  within  said  dty,  and 
further  provided  by  reasonable  regulation 
for  the  sale  of  coupon  tickets  whldi  shall  en- 
title passengers  taking  passage  on  the  cars 
of  said  grantees,  their  successors  or  assiffos, 
going  north  on  said  Broadway  at  or  north  of 
Qulncy  avenue,  to  be  transported  the  same  as 
r^^ular  tramway  passcuKers,  witliout  extra 
fare  upon  the  cars  of  the  Denver  City  Tram- 
way Company  at  Hampden  avenue,  and  also 
entitling  passengers  going  south  on  the  cars 
of  the  Denver  Tramway  Company  to  be  trans- 
ported ujwn  the  cars  of  said  grantees  to  the 
intersection  of  any  street  between  Hnmpden 
and  Qulncy  avenues,  the  latter  Inclusive  ave- 
nue without  additional  fare,  upon  presenta- 
tion of  said  coupon  ticket  It  was  further 
alleged : 

"That  at  the  time  of  the  passage  of  said  ordi* 
nance,  and  the  granting  of  said  franchise  to  the 
grantors  of  tli«  said  defendant  the  Denver  City 
Tramway  Company  was  engaged  In  operating  a 
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street  railway  u  a  common  carrier  between  the 
clt7  of  Denver  and  the  said  Hampden  amine,  at 
the  intersection  of  said  Hampden  avenue  and 
Broadwa^t  in  the  said  city  of  Eoglevood,  and 
that  thereafter  the  defendant  company  did  until 
on  or  about  the  2Sth  day  of  October,  A.  D.  1914, 
rabstantially  comply  with  the  terms  and  condi- 
tions  of  said  section  6  of  said  ordinance,  and  for 
some  yeara  thereafter  did  in  fact  provide  for 
those  Beeking  passage  upon  the  cars  of  the  said 
the  Denver  City  Tramway  Oompany,  without  ex- 
tra charge  aa  provided  in  MCtton  6  o£  said  or^ 
nance." 

It  18  then  altoKed  that  since  the  uld  28tb 
day  at  October,  IffU,  the  defendant  baa  re* 
fnaed  to  comply  with  that  provldon  of  the 
ordinance  in  the  matter  of  providing  the  sale 
of  conpon  tickets  ratltlliig  passengers  to 
transportation  to  and  from  the  dt?  of  Denver 
on  the  line  of  Qie  Denver  Tramway  CkMnpany, 
as  provided  by  the  terms,  of  the  ordinance. 
The  prayer  was  for  injunction  to  compel  the 
enforcement  of  the  terms  ot  the  ordinance  in 
the  particular  reqvect. 

The  answer  of  the  defendant  company  ad- 
mits the  ordinance  and  the  terms  thereof,  and 
alleges  tliat  from  the  date  of  the  passage  of 
the  ordinance  up  to  October  28,  1914,  the 
defendant  had  given  and  tendered  to  all  per- 
sons seeking  passage  on  its  cars  between  the 
point  complained  of  free  service  and  trans- 
fers entitling  passengers  to  passage  between 
such  points.  The  answer  further  alleges 
that  the  defendant  has  sought  to  make  ar- 
rangements with  the  Denver  Tramway  Com- 
pany for  the  transfer  of  passengers  talcing 
passage  upon  its  lines  between  the  points  set 
out  In  the  complaint,  and  that  the  only  pro- 
vision it  has  been  able  to  make  Is  that  the 
Denver  Tramway  Company  shall  receive  five 
cents  from  all  passengers  so  transferred  and 
transported.  It  is  then  alleged  that  the  de- 
fendant is  a  public  utility  and  subject  to  the 
provisions  of  the  public  utility  law,  avd  fur- 
ther that : 

"Pursuant  to  the  provision  of  law  In  such  case 
made  and  provided,  it  did  file  with  the  Public 
ntilitiea  Commission  of  the  state  of  Colorado  its 
schedule  at  rates,  and  that  its  schedule  of  rates 
•0  filed  were  not  suspoided  by  the  said  Public 
Utilities  Commission  herein  upon  its  own  motion 
or  upon  the  complaint  of  others  for  a  period  of 
30  days,  and  that  30  days  expired  from  the  time 
of  the  filing  the  same  and  from  the  28th  day 
of  September,  A.  D.  1914,  and  until  the  28th 
day  of  October,  A.  D.  1914,  and  thereupon  and 
pursuant  to  law  the  said  rates  did  on  the  28th 
day  of  October,  A.  D.  1914,  go  in  effect  and  be- 
come and  DOW  are  the  established  effective  rates, 
fares,  and  chaises,  practices,  rules,  and  regula- 
tions of  this  defendant  company." 

It  is  then  said,  In  substance,  that  to  comply 
with  the  ordinance  in  the  matter  complained 
of  it  must  violate  the  public  utility  law  as 
relates  to  the  prohibition  of  free  service  or 
free  transportation ;  further,  that  the  plain- 
tiff and  all  others  who  may  claim  to  be  in- 
jured by  reason  of  the  premises  have  a  plain, 
speedy,  and  adequate  ranedy  at  law  under 
the  Public  Utilities  Law  of  the  state. 

To  this  answer  the  plaintiff  filed  a  demur- 
rer upon  the  ground  that  the  same  does  not 


constltnte  a  sufficient  defrastf  to  the  com- 
plaint. The  court  sustained  the  demurrer, 
and.  tile  defendant  electing  to  stand  up<Hi  Its 
answer,  Judgment  was  rendered  In  accord- 
ance with  the  prayer  of  the  complaint.  This 
Judgment  Is  before  us  for  review. 

It  will  be  seen  that  the  defendant  company 
contends  that  its  present  rates  of  service  are 
those  fixed  by  the  State  Public  Service  Com- 
mission in  due  compliance  with  the  statute 
creating  such  commission  and  prescribing  Its 
powers  and  duties,  and  the  first  question 
therefore  presented  in  this  particular  Is: 
May  the  commission  alter  a  rate  or  regula- 
tion fixed  by  a  franchise  ordinance  prior  to 
the  enactment  of  the  Public  Utilities  Law. 

It  must  be  conceded  that  the  ordinance 
and  the  acceptance  thereof  constituted  a  con- 
tract which  the  city  and  the  company  were  at 
the  time  empowered  to  make.  If  the  con- 
tract is  now  an  enforceable  one,  the  preunt 
action  in  equity  was  proper. 

The  city  of  Englewood  was  ot  the  date  of 
the  ordinance  a  town  operating  under  the 
general  law  of  the  state,  as  appears  from  the 
pleadings.  Its  sole  power  to  enact  such  an 
ordinance  was  in  section  6676,  Ber.  Stat. 
1908,  as  follows : 

"No  franchise  or  license  giving  or  granting  to 
any  person  or  persons,  corporation  or  corpo- 
rations, the  right  or  privilege  to  erect,  constmct, 
operate  or  maintain  a  street  railway,  elaetrie 
light  plant  or  system,  telegraph  or  telephone  sy*- 
tern  within  any  city  or  town,  or  to  use  the  streets 
or  alleys  of  a  town  or  city  for  such  purposes* 
shall  be  granted  or  given  by  any  city  of  the  first 
or  second  olass  or  by  any  incorporated  town  in 
this  state  in  any  other  manner  or  form  than  by 
*  *  *  ordinance  passed  and  putlUshed  In  the 
manner  hereinafter  set  forth." 

It  win  thns  appear  that  the  Ijegislatore 
had  conferred  no  spedflc  power  upon  the 
town  of  Englewood  to  enact  a  rate-making 
ordinance.  The  only  specific  power  conferred 
upon  the  municipality  by  this  section  Is  to 
grant  a  franchise  In  the  form  of  an  ordi- 
nance. There  does  not  appear  a  saggestlcm 
as  to  a  rate-making  power,  and  no  such  pow- 
er can  be  Inferred.  It  may  be  conceded  that 
as  between  the  parties  such  ordinance  consti- 
tuted a  valid  contract. 

The  question  to  be  determined  is  as  to  the 
effect  upon  such  a  contract  by  the  enactment 
of  the  public  utility  law  (chapter  127,  Laws 
1913).  This  act  is  very  broad,  and  seems  to 
confer  the  absolute  power  to  regulate,  .both 
as  to  rates  and  otherwise,  all  public  utilities 
within  the  state,  at  least  all  such  aa  are 
specified  in  the  act,  and  among  which  are 
street  railways.  Section  18  ot  the  act  pnn 
videa : 

"Sec.  13.  AH  charges  aiade,  demanded  or  re- 
ceived by  any  public  utility,  or  by  any  two  or 
more  public  utuities,  for  any  rate,  fare,  product 
or  commodity  furnished  or  to  be  furnished  or  any 
service  rendered  or  to  be  rendered  shall  be  just 
and  reasonable.  Every  unjust  or  unreasonable 
charge  made,  demanded  or  received  (or  such  rate, 
fare,  product  or  commodity  or  service  Is  hereby 
prohibited  and  declared  utuawfuL" 
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By  section  14  the  Public  UtlUties  CommlB- 
BlOD  was  given  the  power,  and  It  was  made 
Its  duty,  to  Adapt  all  necessary  rates  and  reg- 
Dlatioas  of  all  puUlc  utilities,  as  follows: 

"Sec  14.  The  power  and  authority  is  hereby 
rested  in  the  Public  Utilities  Commisslou  of  the 
Btate  of  Colorado,  and  It  Is  hereby  made  ita  duty 
to  adopt  all  neoenary  rates,  charges,  and  regula- 
tions to  goTWn  and  regulate  all  rates,  chafes 
and  tariffs  of  every  public  utSity  of  this  state 
as  herein  defined,  the  power  to  correct  abuses, 
and  prevent  unjust  discriminations  and  extor- 
tions in  the  rates,  chaxges  and  taritEs  of  such 
public  utilities  of  this  state  and  to  generally  su- 
pervise and  regulate  every  public  utility  in  tbls 
state  and  to  do  all  things,  whether  herein  spe- 
cifically designated,  or  in  addititm  thereto,  which 
az«  necessary  or  convenient  in  the  exercise  of 
such  power,  and  to  enforce  the  same  by  tiie  pen- 
alties proTided  in  this  act,  throng  proper  courts 
having  jnrlsdletlon.'' 

Section  21  fixed  t3ift  maxlmain  rate'  to  be 
Charged  passengers  by  a  street  raUvay  and 
proTides  for  transfers  as  fbllows: 

**Sec.  21.  No  street  or  interurban  raflroad 
corporation  shall  charge,  demand  or  collect  or  re- 
ceive more  than  five  cents  for  one  continuous 
ride  in  the  same  general  direction  within  the  cor- 
porate timits  of  any  city  and  county,  city  or 
town;  except  upon  a  showing  before  the  commie- 
•ion  that  such  greater  charge  is  justifieii.  Ev- 
ery street  or  interurban  railroad  corporation 
shall  upon  such  terms  as  the  commission  shall 
find  to  be  just  and  reasonable  famish  to  its  pa»- 
Mngers  transfers  entitling  them  to  one  continn- 
ous  trip  in  the  same  general  direction  over  and 
upon  uie  portions  of  its  lines  within  the  same 
city  and  county,  or  city  or  town,  not  reached  by 
the  originating  car." 

Further  powers  were  conferred  upon  the 
ocnnmisaion  by  section  2S  as  follows: 

"Sec.  28.  (a)  Whenever  the  commission,  after 
a  bearing  had  upon  its  own  motion  or  upon  com- 
plaint, shall  find  that  the  rates,  tolls,  fares,  rent- 
als, charges  or  chtssificationB,  or  any  of  them 
demanded,  observed,  charged  or  collected  by  any 
public  ntillty  for  any  service,  or  product  or  oom- 
modity,  or  in  oonbectlon  thwewitb,  including  the 
rates  or  fares  for  ezcorsion  or  commutation  tick- 
ets, or  that  the  rules,  regulations,  practices,  or 
contracts,  or  any  of  them,  affecting  such  rates, 
fares,  tolls,  rentals,  charges,  or  dassiflcations,  or 
any  of  them,  are  unjust,  unreasonable,  discrimi- 
natory, or  preferential,  or  in  any  wise  in  viola- 
tion of  any  proTisfon  of  law,  or  that  such  rates, 
fares,  totik,  rentals,  chaiges,  or  classifications, 
are  insufficient,  the  commission  shall  determine 
the  juat,  reasonable  or  sufficient  rates,  fares,  tolls, 
rentals,  charges,  rules,  regalations,  practices,  or 
contracts  to  be  thereafter  observed  and  In  fwee, 
and  shall  fix  the  same  by  order  as  hereinafter 
provided, 

"(b)  The  commission  shall  have  the  power,  up- 
on a  hearing,  had  upcn  its  own  motion  or  upon 
complaint,  to  investigate  a  single  rate,  fare,  toll, 
rental,  charge,  classification,  rule,  regulation, 
contract,  or  practice,  or  any  number  thereof,  or 
the  entire  sdiedule  or  schedules  of  rates,  fares, 
tolls,  rentals,  idiai^es,  classifications,  rules,  reg- 
ulations, contracts,  and  practices,  or  any  there- 
of, of  any  public  utility,  and  to  establ^  new 
rates,  fares,  tolls,  rentals,  charges,  classifications, 
roles,  regulations,  contracts  or  practices,  or 
sebedole  or  schedoies,  in  Ueu  thereof." 

From  the  sectloDS  quoted,  and  from  other 
proTlslona  of  the  act,  it  fully  appears  that  the 
Legislature  Intended  to  delegate  to  the  Pub- 
lic Utilities  Commission  the  administration, 
aiqierTisloiit  and  regulation  ot  all  aenrioe  rai- 
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dered  to  the  public  throughout  the  state,  in- 
cluding municipalities.  Bates  and  regula- 
tions fixed  by  contract  are  specifically  In- 
cluded within  the  powers  of  the  commisslcm. 

From  what  has  been  said  It  will  be  seen 
mat  the  town  of  Englewood  had  no  express 
aatfaority  to  fix  a  rate  of  fare,  so  as  to  limit 
or  prt^bit  the  assumption  of  such  power  by 
the  Legislature.  The  anlform  rule  In  this 
respect  was  stated  In  Home  Telegraph  Co. 
V.  Los  Angelea,  2U  U.  S.  265.  28  Sup.  Ct.  60, 
68  L.  Sid.  176,  to  be: 

"It  bts  been  settled  by  this  court  tbat  the  state 
may  authorize  one  of  its  municipal  corporations 
to  establish  by  an  loTlolable  contract  the  rates  to 
be  charged  by  a  public  service  corporation  (or 
natural  person)  for  a  definite  term,  not  grossly 
unreasonable  In  point  of  time,  and  that  the  ef- 
fect of  such  a  contract  is  to  suspend  during  tiie 
life  of  the  contract  the  governmental  power  of 
fixing  and  regulating  the  rates.  Detroit  v.  De- 
troit Citizens*  St.  Ry.  Co.,  184  U.  S.  368,  882 
m  Sup.  Ot  410,  46  ti.  Ed.  692]:  Ticksbnrg  v. 
ricksbniv  Waterworks  Co..  206  V.  S.  496,  608 
[27  Sup.  Ct.  660,  60  L.  Ed.  1102,  6  Ann.  Cas. 
253].  But  for  the  very  reason  that  such  a  con- 
tract has  the  effect  of  extinguishing  pro  tanto 
and  undoubted  power  of  government,  both  its  ex- 
istence and  the  authority  to  make  it  must  clearly 
and  unmistakably  appear,  and  all  doubts  must  be 
resolved  in  favor  of  the  continuance  of  the  pow- 
er. Providence  Bank  v.  BlUinga,  4  Pet  614,  661 
[7  L.  Ed.  0391 ;  Bailroad  Commission  Cases,  116 
U.  S.  S07,  SaXi  [6  Sup.  Ot  334,  838,  1181.  29  L. 
Sid.  636] ;  Vicksburg,  etc.  Bailroad  Co.  v.  Den- 
nis. 116  U.  S.  666  [6  Sup.  Ct  626,  29  L.  Ed. 
770] ;  Freeport  Water  Co.  v.  Freeport  City,  180 
U.  S.  687,  m,  611  [21  Sup.  Ot  498,  46  L.  Ed. 
679]  ;  Stanislaus  County  v.  San  Joaquin  O.  &  I. 
Co.,  192  U.  S.  201,  2U  [24  Sup.  Ot  241.  48  L. 
Ed.  406];  Metropolitan  Street  Ry.  Co.  v.  New 
York,  188  U.  S.  1  p5  Sup.  Ct  706,  50  L.  Ed. 
65,  4  Ann.  Cas.  881].  And  see  Water,  Ugbt  A 
Gas  Co.  V.  Hutchinson,  207  U.  S.  386  [28  Sop. 
Ct  IBS,  62  L.  Ed.  267]." 

In  Freeport  Water  Ca  t.  Freeport,  sniva. 
It  Is  said: 

"Thia  power  of  regulation  Is  a  power  of  gov- 
ernment, continuing  u  its  nature ;  and  if  it  can 
Iw  bargained  away  at  all,  it  can  only  be  by 
words  wE  positive  grant  ot  something  which  is  In 
law  eonivalent  If  there  is  reasonable  doubt  it 
must  be  resolved  In  favor  of  Ihe  existence  of  the 
power.  In  the  words  ot  Chief  Justice  Marshall 
in  Providence  Bank  v.  BiUings,  4  Pet.  614,  661, 
7  U  Ed.  939,  966:  'Its  abandonment  ought  not 
to  be  presumed  in  a  case  in  which  the  deliberate 
purpose  of  tile  state  to  abandon  it  does  not  ap* 
pear.' " 

In  the  well-consldered  ease  ot  Beawood  v. 
Public  S^lce  OoDunlsslon,  76  W.  Ya.  127, 
83  S.  m  286,  and  reported  In  L.  B.  A.  19190, 
261,  It  was  said: 

"But  the  city  of  Benwood  says  it  had  the  right 
given  it  by  the  legislative  charter  to  'contract 
and  be  contracted  with.'  Trae^  this  general 
provision  usually  found  in  municipal  charters 
is  In  the  charter  of  the  city  of  Benwood.  But 
that  provision  cannot  be  construed  as  delegating 
beyond  legislative  control  the  power  to  fix  public 
service  rates.  For,  as  we  have  seen,  the  pre- 
sumption is  against  such  delegation  of  the  power. 
The  delegation  'must  clearly  and  unmistakably 
appear.'  It  does  not  so  appear  in  the  gener^ 
provision  merely  to  contract  and  be  contracted 
with." 


Digitized  by 


154 


161  PACIFIC  RBPOBTEB 


(Oolo. 


And  further: 

"We  do  not  Bay  that  the  coDtract  as  to  ratea 
contained  in  the  franchise  waa  not  good  as  be- 
tween the  water  company  and  the  city  aa  long 
as  the  Jjcgislature  did  not  exercise  Us  superior 
and  supreme  power  over  the  sabject  of  the  rates. 
From  the  general  powers  to  establiah  waterworlis 
and  to. contract  and  be  contracted  with,  implied- 
ly the  city  had  the  power  to  contract  in  the  mat- 
ter of  rates  for  water  furnished  the  public  as 
long  aa  the  Legislature  did  not  exercise  its  re- 
served power  in  that  particular.  But  that  im- 
plied power  was  inferior  to  the  reserved  power. 
It  was  subject  to  the  right  of  the  Legialature 
to  prescribe  different  rates  at  any  time.  The 
Legislature,  not  having  expressly  delegated  to 
the  city  power  by  which  it  could  inviolably  agree 
as  to  the  rates,  could  exercise  power  in  that  par- 
ticular regardless  of  the  franchise  provisions.  It 
bad  withheld  supreme  power  unto  itself.  Nei- 
ther by  the  diarter  nor  by  subseQuent  legislation 
did  it  delegate  to  the  city  of  Benwood  authority 
to  agree  unalterably  as  to  the  rates  for  a  stipu- 
lated period.  The  water  company  and  the  city 
in  the  making  of  the  so -called  franchise  contract 
were  bound  hj  cognisance  of  the  fact  that  their 
dealings  were  subject  to  fatnfe  exercise  of  the 
Legislature's  power  over  rates  for  water  fur- 
nished the  general  public  in  the  locality.  Hence 
the  franchise  was  made  subject  to  what  the  Leg- 
islature mi^t  thereafter  do  as  to  the  rates  dealt 
witb  by  the  franchise.  It  was  subject  to  the 
Legislature's  making  use  of  the  infaeroit  power 
reserved,  and  not  exclusively  delegated  to  the 
city  of  Benwood,  to  supervise  all  public  service 
chores.  And  when  the  Lei^ature  in  its  wis- 
dom saw  fit  to  exercise  its  reserved  power  of 
sapervision  over  the  matter  of  public  service 
rates  by  the  creation  of  the  Public  Service  Com- 
mission and  the  delegation  of  the  power  to  the 
commission  in  that  behalf,  the  rates  mentioned 
in  the  franchise  became  subject  to  snperrisioQ 
and  regulation  by  the  Public  Service  Commis- 
sion. The  Legislature  had  withheld  the  exer- 
cise of  its  jwwer  over  those  rates  until  that  time. 
It  could  use  the  power  when  tt  pleaaed.  No 
length  of  nonuser  affected  the  state's  right  there- 
to. Chicago,  B.  &  Q.  R.  Gow  T.  Iowa  (Chicago, 
B.  &  Q.  B.  Co.  T.  Ontta)  94  U.  S.  155,  24  L.  Edl. 
94." 

It  was  farther  heUA  In  tlutt  cue: 
"It  is  most  earnestly  insisted  on  behalf  of  the 
city  that  the  contract  is  inviolable,  and  that  to 
uphold  the  powers  of  the  Public  Service  Oommis- 
sion  to  the  extent  of  allowing  the  commission 
to  change  the  rates  would  in  rffect  abrogate  the 
contract,  contrary  to  constitutional  inhibitions 
against  the  enactment  of  any  law  impairing  the 
obligation  of  a  contract  In  the  light  of  what 
we  have  said,  this  position  cannot  be  sustained. 
Nothing  that  was  binding  in  the  contract  will  be 
impaired.  By  it  the  state  was  not  bound.  The 
contract  related  to  a  subject-matter  belonging  to 
the  state.  The  state  had  not  given  the  city  the 
power  or  ^ency  to  contraet'away  its  right  there- 
to for  a  given  time.  The  contract,  having  be«i 
entered  into  without  express  legislative  author- 
ity, was  permissive  only.  It  was  conditioned  up- 
on the  exercise  of  the  sovereign  power  over  the 
subject-matter.  All  thia  the  parties  to  the  con- 
tract were  bound  to  know  when  they  entered 
into  it.  There  can  be  no  impairment  of  the  con- 
tract by  the  act  of  the  state  in  claiming  its  own, 
when  it  is  not  bound  by  the  contract.  The  super- 
vision and  regulation  of  the  rates  by  the  state, 
through  t^e  Public  Service  Commission,  do  not 
take  from  either  of  the  parties  to  the  contract 
any  right  whicli  they  had  thereunder.  Such  su- 
pervision and  regulation  does  not  therefore  im- 
pair the  obligation  of  a  contract.  Home  Telep. 
&  Teleg.  Co.  v.  Los  Angeles,  supra:  State  ex  rel 
Webster  t.  Superior  Oourt,  67  Wash.  37,  120 
Pac.  861,  Ann.  Ou.  1918I>,  78  Pi  B.  A. 


1015C,  287] ;  KnoxvUIe  Water  Co.  t.  Knox- 
ville.  l8»  V.  S.  434.  23  Sup.  Ct.  G31,  47  Ed. 
887;  LouisviUe  &  N.  R.  Co.  v.  Mottley,  219  I!. 
S.  467,  31  Sup.  Ct  265,  55  L.  Ed.  287,  34  L.  B. 
A.  (N.  S.)  671 ;  Wyandotte  County  Gas  Co.  v. 
Kansas,  231  U.  S.  622.  34  Sup.  Ct  226,  58  L. 
Ed.  404:  Dawson  v.  Dawson  Teleph.  Oo.,  137 
Ga.  62,  72  S.  E.  508." 

Tbe  doctrine  announced  In  tbat  case  is  a 
fair  statement  of  the  OTerwhtiming  w^bt 
of  Judicial  cq^lon. 

The  case  of  State  ex  rel.  Webster  v.  Su- 
perior Court,  67  Wash.  37,  120  Paa  861,  Ann. 
Caa.  1913D,  78,  and  also  reported  in  I*  R.  A. 
1915C,  p.  287,  contains  an  exhaustive  review 
of  the  authorities  on  this  subject.  See,  also, 
Milwaukee  Electric  Ry.,  Light  &  Power  Co. 
T.  Railroad  Comm.,  238  U.  S.  174,  35  Sup.  Ct 
820,  59  L.  Kd.  1254.  This  doctrine  has  been 
recognized  by  this  court  in  the  case  of  Wolv- 
erton  v.  Mountain  States  Tel.  Ca,  68  Colo. 
58, 142  Pac.  165,  Ann.  Oas.  19160,  776,  where- 
in it  was  aald: 

"And  it  is  now  held  tbat,  even  in  case  of  snch 
contracts  with  public  utilities  for  specific  ratea 
and  for  definite  periods  of  time,  these  are  sub- 
ject to  legislative  acta  of  regulation.  Louis- 
ville &  NashviUe  Ry.  v.  Mottley,  219  U.  S.  467 
rai  Sup.  ct.  265],  55  L.  Ed.  297,  84  I*  R.  A. 
(N.  &)  671;  Soothem  Wire  Co.  t.  St  Louis, 
etc,  do.,  88  Mo.  App.  lOl" 

[1,  t]  We  must  hold,  therefore,  ttiat  at  the 
time  of  the  adoption  of  the  ordinance  in 
question,  the  towu  of  Ikiglewood  was  with- 
out express  leglslatlTe  power  to  fix  rates  or 
regulations  for  public  utilities,  and  that  Its 
contract  with  the  defendant  company  was 
subject  to  the  legislative  power  afterward 
asserted  by  the  enactment  of  the  public  utili- 
ties statute. 

It  follows,  therefore,  that  the  power  to  reg- 
ulate the  rates  of  the  public  utility  In  ques- 
tion is  Tested  by  the  act  exclusively  in  the 
Public  Utilities  Commlsslwi.  Tbe  law  fnUy 
provides  that  every  order  or  decision  made 
by  the  commission  may  be  reviewed  by  the 
Supreme  Court  upon  the  application  of  ei- 
ther party,  or  of  any  person  pecuniarily  in- 
terested In  the  utility,  for  the  purpose  of 
having  the  lawfulness  of  the  order  or  revi- 
sion determined.  Hence,  and  for  the  reasons 
stated,  tbe  plain  tiff  below  had  by  reason  of 
the  provisions  of  the  public  utility  act  a 
plain,  speedy,  and  adequate  remedy  at  law 
for  the  determinaticMi  of  its  grievance. 

It  will  be  noted  that  the  town,  now  dty, 
of  Bnglewood  is  a  muntclpaUtr  deriving  its 
municipal  powers  from  legldatlTe  grant 
Whether  or  not  the  rule  here  aanonnoed  may 
be  applied  In  the  case  of  an  ordinance  by  a 
municipality  operating  nnder  arttcia  20  of 
the  Constttatim,  and  .ooadacttag  tta  mniilcl* 
pal  afCaln  under  constituUwial  powers  and 
limitations,  wlQiont  the  interventicm  of  legis- 
lative acts,  is  a  different  and  mora  difficult 
question,  which  we  do  not  determine. 

The  Judgmoit  is  reversed*  with  Instruction 
to  dismiss  tbe  proceeding 
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GABBEBT,  a  J.  (dlsseatlng).  The  major- 
Itf  c{)inl<Hi  ia  based  upon  three  propoBiUoos: 
first,  that  bj  the  Public  Utilities  Act  pow^ 
Is  nmferred  apoa  the  Public  UtUlUes  Com- 
mission to  change  the  rates  for  carryiug  pa»- 
sengers  fixed  by  contract ;  •  Becond,  that  the 
railway  cwnpany  having  filed  with  the  com- 
mlnlon  Its  schedule  of  rates,  which  were  not 
suspended  by  the  commlssiou  upon  Its  own 
motion  or  upon  the  complaint  of  others  for 
30  days,  the  same  became  effective;  and, 
third,  that  by  the  act  In  auestlon  the  dty 
has  a  plain,  speedy,  and  adequate  remedy  at 
law  by  a  proceeding  before  the  commission. 
From  each  of  these  I  dissent 

L  It  is  said  spedflc  power  Is  not  conferred 
upon  the  city  Eni^ewood  to  enact  a  rate- 
making  ordinance,  and  therefore  rates  fixed 
by  the  ordinance  granting  the  railway  com- 
pany a  license  to  construct  and  maintain  a 
street  railway  upon  Its  streets  may  be 
changed  by  the  Utilities  Commission.  In  the 
first  place  the  question  of  ratal  for  trans- 
portaUoo  over  the  line  of  the  railway  com- 
pany is  not  iuTolved,  and  in  the  second  place 
express  power  Is  ctmferred  upon  the  city  to 
fix  rates  which  may  be  charged  by  a  street 
railway  oompany  to  which  a  franchise  Is 
granted.  The  provisions  of  the  ordinance 
which  tlie  railway  company  seeks  to  be  re- 
lieved from  does  not  relate  to  rates  whlcih  It 
may  charge  for  transportation  over  its  own 
Uoe^  bat  to  the  provlaton  whereby  it  was 
laqnlred  to  e^  coupon  tickets  whldi  would 
entitle  persons  taking  a  car  going  north  from 
a  vedfled  pt^t  to  passage  on  the  line  of 
the  Denver  City  Tramway  Company  into  the 
dty  of  Denver,  and  also  entitle  persons  go* 
Ing  aonth  tm  the  ears  at  the  tramway  com- 
pany to  be  tranqiorted  over  the  line  of  the 
railway  cwnpany  to  a  street  designated  in 
the  clt7  of  Bni^ood.  Tbls  is  In  no  sense  a 
charge  for  transportation  over  the  line  of 
the  railway  comiMUiy.  The  ftire  over  its  line 
has  always  been  five  cents,  and  Its  effort  is 
not  to  increase  or  change  rates,  but  to  be 
Fettered  fnnn  Its  contract,  whereby  it  was 
required'  to  famiah  trvisportation  over  the 
Hue  of  the  tramway  company  In  the  In- 
stances named.  But  conceding,  for  the  sake 
of  the  argnmoit,  that  rates  are  involved,  the 
cases  cited  In  support  of  the  proposition  that 
antborit7  Is  not  conferred  npm  the  city  of 
Englewood  to  fix  rates  are  not  tn  point.  Our 
^toteft  and  the  ConstitutlOtt  confer  npm  the 
dty  the  power  to  fix  rates  as  a  condition  up- 
on whldi  a  franchise  to  ctpente  a  street  rali- 
miy  over  its  streets  is  granted.  Sectlcm  0676, 
Hevlaed  Statotes  1908,  quoted  In  the  major- 
ity opinion,  must  be  read  in  connection  with 
the  section  fidlowing,  whereby  it  la  provided 
Qiat  a  corp<atitl(m  desiring  to  secure  a  traa- 
ddse  from  a  dty  or  tocorporated  town  must 
pablish  a  notice  of  its  intention  to  apply  to 
the  corporato  authorities  fi>r  llie  passage  of 
an  ordinance  granting  sudt  frandtiise^  which 
Dotlce  must  q>edfy  the  terms  upcm  whldi 


such  franchise  is  desired.  This  means  that 
the  franchise  can  only  be  granted  up6n 
terms,  and  necessarily  confers  upon  the  mu- 
nicipal authorttlea  the  express  power  to  con- 
tract with  the  corporation  seeing  the  fran- 
chise by  specifying  the  terms  upon  which  it 
is  granted.  So  that,  when  a  corporation  ac- 
cepts a  franchise  imposing  terms,  it  thereby 
enters  Into  a  contract  the  mnnlclpal  authorl< 
ties  are  authorized  to  make,  which  cannot  be 
abrogated  by  any  act  of  the  Legislature  that 
would  Impair  the  obligation  of  such  contract. 
In  additlcm,  we  have  a  constitutional  provi- 
sion (section  U  of  article  U)  which  pro- 
vides: 

"No  street  railroad  shall  be  constructed  within 
any  city,  town  or  incorporated  village,  without 
the  coQsent  of  the  local  authorities  bavioB 
*  *  *  control  of  the  street  or  highway  pro* 
posed  to  be  occupied  by  sucb  street  railroad." 

From  this  provision  it  follows  that,  when  a 
street  railway  cannot  be  constructed  over 
the  streets  of  a  dty  without  the  consent  ot 
the  nnnldpal  authorities,  the  latter  have  the 
express  power  to  specify  the  terms  and  oon^ 
ditlons  up(HX  whidi  it  may  be  constructed  and 
maintained. 

2.  Conceding  that  power  Is  vested  In  the 
UtiiniM  OMnmlsrton  to  diange  a  rate  fixed 
by  contract,  this  cannot  be  aocotnpllBbed  In 
the  nuuum  attempted  by  the  railway  compa- 
ny;  L  by  poitlnf  notice  of  sndi  change 
with  the  onnmlsslon.  A  change  in  a  omtract 
rate  can  <ml7  be  made  by  a  utility  corpora- 
tloo  making  i^llcatlfn  to  the  oommlaslon  for 
Bodi  change,  on  notice  to  the  parties  Inters 
asfced,  after  a  hearing  srbereby  all  parties 
are  afforded  an  onwrtunlty  to  be  heard  and 
a  diange  allowed  by  an  express  order  of  the 
commission  to  that  effect. 

3.  Hie  act  does  not  require  the  dty  to  ap- 
ply to  the  cmnmlsdon  to  have  Ite  contract 
with  the  railway  company  enforced.  It  has 
never  been  modified.  It  Is  In  full  force  and 
effect,  and  the  only  remedy  openi  to  the  city 
is  by  an  action  In  the  district  court  to  compd 
the  railway  company  to  comply  with  the 
terms  of  its  contract 

The  result  of  the  condnaioo  announced  by 
the  majority  opinion  Is  sufficient  to  demon- 
strate without  further  argument  that  it  la 
wrong.  The  railway  company  was  granted 
the  privilege  of  occupying  the  street  of  the 
dty  upon  terms  with  which  it  now  refuses  to 
comply,  and  yet  coutinnes  to  occupy  the 
street  One  of  the  conslderationa  which  mov- 
ed the  munldpal  authorities  to  grant  a  fran- 
chise to  the  railway  company  has  been  taken 
away,  and  It  is  permitted  to  exeiclse  a  prlv- 
il^e  which  it  must  be  ccmdnslTdy  presumed 
would  never  have  been  granted  except  for 
such  conslderatltui. 

The  Judgment  of  the  district  «onrt  should 
be  affirmed. 

TBULISB,  toucura. 
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19L  PAOinO  BBFOBTICB 


(Colo. 


,  BABNAED  T.  CORLBTT.  (No.  880e,) 
(Supreme  Court  of  Cloloradou    OeL  3,  181& 
Rehearing  Denied  Oae.  4»  1916.) 

1.  BVPZATIN  ^SS—DaHAOKS. 

Iq  actioos  tor  taking  and  detainine  person- 
al property,  where  no  question  of  fraud,  malice, 
opprcssioD.  or  wiUfol  wrong  either  in  taking  or 
detention  Intervenes,  the  measure  of  damagei 
is  the  value  of  the  property  at  the  time  <rf  the 
taking  or  the  conversion  or  Illegal  detentbm,  the 
time  to  be  determined  by  the  court, 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  80S.  306;  Dec  Dig.  «=»88.] 

2.  Bepixtin  4=»7E^DA3CA.ax8. 

Where  defendant,  giving  redelivery  bond,  re* 
tained  poesessioa  of  hay  replevined,  and  fed  it 
to  atock,  thereby  so  converting  it  to  his  ovm 
use  that  redelivery  was  impossible,  the  damages 
of  the  plaintiff  owner  were  the  value  itf  uie 
ha;  at  ue  time  of  the  eonverslai. 

[Ed.  Note.— For  other  cases,  see  Beplevin, 
Cent.  Dig.  81  343-348;  Dee.  Dig.  «s»7S.3 

8.  Apfkai,  and  Ebbos  4s»1070(1>— HAsuzJtss 

E^OK— Ybbdiot  Iff  Befutin. 
Notwithstanding  Code  Civ.  Proc.  |  220,  as 
to  verdict  in  replevin,  a  verdict  for  plaintUE  as- 
sessing his  damages  m  a  certain  sum  was  not 
prejudicial  to  defendant,  where  defendant  admit- 
ted the  value  of  the  hay  at  the  time  of  con- 
version was  the  sum  named,  because  not  mere- 
ly finding  the  value,  and  in  the  alternative  as  re- 
quired by  Code  Oiv.  Proc.  H  220,  2M. 

(Bid.  Note.-^For  other  oaaei,  mb  Appeal  and 
Brror.  Cent.  Dig.  ||  42^74283;   Dec.  Dig. 

Error  to  Teller  Obnnty  Ooort;  Daniel  A. 
Ferguson,  Judge. 

Action  by  H.  Corlett  against  W.  H-.  Bar^ 
nard.  Judgment  for  plaintiff,  and  dtfendant 
brings  error.  Affirmed. 

Action  In  replevin.  Judgment  for  plaintiff. 
Defendant  brings  the  case  here  on  error. 

Corlett,  defendant  in  error,  who  was  plain- 
tiff below,  became  the  owner  by  purchase 
from  one  Bastlan  of  13%,  tons  of  bay,  which 
is  the  subject  of  this  controversy.  There- 
after Barnard,  plaintiff  in  error,  through 
some  supposed  right  which  he  thought  at  the 
time  he  had,  took  possession  of  and  baled  the 
hay.  Corlett  then  aued  ont  In  the  justice 
court  a  writ  of  replevin  under  which  an  offi- 
cer took  possession  of  the  hay,  but  upon  the 
giving  within  time  of  the  statutory  bond,  re- 
deltvered  it  to  Barnard,  who  fed  It  to  his 
Btodk.  On  the  trial  In  the  Justice  court  Bar* 
nard  offered  to  let  Judgment  enter  against 
him  for  9136,  which  offer  was  rejected,  and 
plaintUf  recovered  Judgment  for  $270,  On 
appeal  to  the  county  court  Barnard  renewed 
his  offer,  which  was  again  rejected.  In  the 
county  court  the  jury,  instead  of  finding  the 
issues  in  favor  of  plaintiff  and  fixing  the 
value  of  the  pr<^erty,  returned  a  general 
verdict  In  his  favor  and  assessed  bis  dam- 
ages at  $270.  Upon  this  verdict  the  court 
entered  judgment  In  which  it  fixed  the  value 
of  the  hay  aX  $20  a  ton. 

The  principal  points  upon  which  plaintiff 
In  error  seems  to  rely  for  a  reversal  la  the 
action  of  the  court  in  instructing  the  Jury 


that  Ouv  should  fix  the  value  of  the  property 
talran  as  o£  January  20,  1914,  the  date  of  Its 
detentlMt  ^  defendant  when  the  writ  was 
served,  and  the  form  of  verdict  returned  by 

the  jury. 

Robert  Graham,  ct  Cripple  Creek,  tcx 
plaintiff  In  error. 

GABRIOUES,  J.  (after  stating  the  facta 
as  above).  [1,  J]  It  Is  urged  that  the  time  at 
which  the  value  of  the  property  should  be 
flied  Is  a  question  of  fact  for  the  Jury,  This 
Is  not  the  law.  In  actions  for  taking  and 
detaining  personal  property,  where  no  que»> 
tlon  of  fraud,  malice,  <^presslon,  or  willful 
wrong  either  in  the  taking  or  detention  in- 
tervenes, the  measure  of  damages  Is  the  val- 
ue of  the  property  at  the  time  of  the  taking, 
or  the  conversion,  or  Illegal  detention;  and 
this  is  a  rule  of  law  to  be  decided  by  the 
court  Wella  on  Replevin  (2d  Bd.)  |  646. 
Barnard  did  not  permit  plaintiff  to  retain 
possession  of  the  property  under  the  writ 
served  January  20,  1914,  but  gave  a  redeliv- 
ery bond,  retained  possession,  and  by  feed- 
ing the  hay  to  bis  stock  so  converted  it  to 
his  own  use  that  it  was  Impossible  thereafter 
to  make  a  redelivery,  and  the  tmly  question 
on  the  trial  was  the  value  of  the  bay  at  the 
time  of  the  conversion.  Under  the  circum- 
stances of  this  case,  it  was  not  improper  for 
the  court  to  Instruct  the  Jury  to  find  the  val- 
ue aa  of  that  dat& 

[3]  The  court  sent  out  with  the  jury  two 
forms  of  verdict — one  finding  generally  for 
the  plaintiff,  leaving  the  amount  of  damages 
blank  to  be  filled  in  by  the  Jury ;  the  other 
finding  the  Issues  generally  for  defendant. 
The  Jury  returned  a  verdict  for  plaintiff  and 
assessed  his  damages  at  $270.  It  is  urged 
this  was  error,  that  the  verdict  should  have 
been  in  conformity  with  the  provisions  of 
section  220  of  the  Code,  and  that,  instead  of 
assessing  damages,  the  Jury  should  only  have 
fixed  the  value  of  the  ptoperty,  and  that  the 
Judgment  should  have  been  In  the  alternative 
in  conformltr  with  section  246  o£  the  Code.  , 
If  this  was  error,  It  In  no  manner  prejudiced 
any  right  of  tb^  defendant  There  was  but 
one  question  to  determine  under  the  facts 
of  the  case,  whic^  was  the  value  of  the  bay 
at  the  time  of  the  conversion.  No  special 
damages  were  alleged  or  sought  to  be  recov- 
ered. All  the  jury  did  In  fact  was  to  find 
the  issues  for  plaintiff  and  fix  the  value  of 
the  property.  Defendant  admitted  the  tak- 
ing, and  offered  to  pay  $10  a  ton  for  the  hay, 
which  plaintiff  claimed  to  be  of  the  value  of 
$20  a  ton.  Defendant  further  admitted  that 
the  bay  did  not  belong  to  him,  and  testified 
that  he  either  had  to  feed  it  to  his  stock  or 
pay  $^  a  t<m  for  another  supply  of  similar 
quality  to  take  Its  placow  In  other  words, 
he  admitted  that  at  the  time  of  the  conver- 
sion the  value  of  the  hay  was  $20  a  ton, 
and  under  no  possible  construction  of  the 
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crldence  oonid  the  Jury  have  property  fixed 
It  ftt  Ian.  THe  prc^erty,  being  no  longer  In 
olstence,  coald  not  be  redellTered,  and  to 
hare  entered  an  alternatlTe  judgment  would 
hare  been  a  naeteBB  formality.  The  Terdlct 
and  Jodgment  are  nnqneatlonably  jnst  and 
In  tbe  proper  amount,  and  we  mnat  decline 
to  reverse  tbe  case  on  a  pnrely  technical  er- 
ror which  in  no  way  affects  the  merits  of 
the  controrersy. 

Hie  jadgment  la  affirmed. 

Affirmed. 

OABBEBT,  0.  X,  and  SOOTT,  omeiir. 


SHBMWELL  t.  PEOPLE.     (Na  860&) 
(Supreme  Oeart  of  Colorado.    Jos*  S,  1016. 
EtebeariM  Dnied  Dec.  4,  ldl«.) 

1.  FAUBE  PbEIKNSES  4e3^8— TBUIt-TBSDIOI. 

In  s  pKMKcation  for  obtaining'  property  by 
false  pretenses,  where  tbe  first  count  of  the 
information  charged  the  offense  generally  de- 
noted "false  pretenees,"  verdict  finding  the  de- 
fendant guil^  "of  obtaining  money  by  false 

Eretenaeo,  as  (Aa^^  ^  the  flrat  ooont  of  the 
idictment,"  was  not  insuffiicient  as  ambiguous 
because  the  jory  undertook  to  name  the  offense 
and  called  it  'obtaining  money  by  false  pre- 
tenses" instead  of  "false  pretensea." 

[Ed.  Note.— For  other  caaes.  see  False  Pre- 
tensea, Gent.  Dig.  }  65;  Dec.  Dig.  «=>53.] 

1L  Faue  PasmiBS  4l.iiB8  TniAii— Vnapior 

— "PaOPMXT." 

In  a  proBScution  for  obtaining  property  by 
fUse  pretenses,  verdict  finding  defendant  iniilty 
**of  obtaining  money  by  false  pretenses  as  charg- 
ed in  the  first  ooont  id  the  ii^ormation  herein," 
finding  the  valae  of  the  "property"  so  obtained 
to  be  ^,000,  was  not  inconsistent  with  the  evi- 
dence that  defendant  had  procured  both  money 
and  property  1»  his  preteows;  wlkeOer  the  jury 
did  or  did  not  ladnM  the  memy  with  tbe  prop- 
erty in  their  finding  of  valae  of  tbe  property 
did  not  render  the  verdict  Inconsistent  with  the 
evidence,  becanse  "money"  is  "property." 

[Ed.  Not&r-For  other  cases,  see  False  Pre- 
tenses, Cat.  Dig.  I  6S;  Dec  Dig.  ^caffS. 

For  other  definitions,  see  Words  and  Phrases, 
First  sad  Second  Banes,  Property.] 

8.  Faia  Pbmxnbbs  «»49(D  —  Trru:  to 
Land. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses,  it  was  not  necessary  for  the 
peopla  to  prove,  as  in  laroeay,  title  in  another 
to  the  land  which  defendant  falsely  represeoted 
be  owned;  it  being  sufficient  if  the  evidence  es- 
tablished that  defendant  had  no  dtle  himself. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tcnssa.  Cant.  Dig.  |  62;  Dec  Dig.  Jrffitog).] 

4.  False  Fbstknbis  «»82  ~  Ihtobhatioit  — 
Chabob^ 

An  iaformatiiHi  for  obtaining  property  by 
false  pretenses  which  alleged  that  defendant 
daimed  to  own  and  have  the  right  to  sell  and 
eonvey  the  land  described  in  his  warranty  deed 
civen  fur  money  and  hotel  fnmiture  uarged 
that  defendant  represented  that  he  owned  the 
property,  and,  as  owner,  had  the  right  to  sell 
ana  convey,  not  two  separate  tilings,  which 
tbm  peoide  had  the  bnrdeo  of  proving,  that  de- 
tendant  did  not  own  the  land,  and  that  not  be- 
ingr  the  owner,  he  bad  no  authority  from  the 
owner  to  «mvey. 

pEJd.  Note.~For  other  cases,  see  TVilse  Pre- 
tenses. Cent.  Dig.  ||  42-44;  Dec.  Dig.  «=»32.] 


6.  False  PnETBtfaEs  «s>3&— Dutt  to  Pbe- 

BEIIT  E!viDBIfCB. 

In  a  prosecQtiDn  for  false  pretenses.  If  the 
Informatiou  chaned  two  separate  things,  first, 
that  defendant  did  not  own  the  land  to  which 
he  ^ve  deed,  and,  second,  that  he  had  no  au> 
tbority  from  the  owner  to  convey  it,  it  was  de- 
fendant's duty  to  present  evidmce  in  support  of 
his  contention  that  he  was  authorised  to  convey. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S§  50-S3;  Dec  Dig.  «s>38.1 

6.  False  PsETEnsEB  «=3l2— Obtaininq  Pbop- 
EHTT— Statute— "Bill  of  Sale"— "Obtaiit." 

Under  Laws  1891,  p.  125,  |  4,  denoundng 
the  offense  of  obtaining  property  by  false  pre- 
tenses, where  defendant,  by  representing  that 
be  owned  land  and  so  was  authorized  to  convey, 
secured  money  and  a  bin  of  sale  to  hotel  furni- 
ture, he  "obtained"  the  furniture  within  the 
statate,  lince  a  "bill  of  sale"  is  an  instrument 
used  to  evidence  the  tranafer  of  personalty, 
and,  an  between  the  parties,  title  to  the  furni- 
ture passed  on  delivery  of  the  bill  of  sale. 

[Ed.  Note.— For  other  cases,  see  I^lse  Pre- 
tenses, Cent.  Dig.  |  10;  Dec  Dig.  «=9l2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Bill  of  Sale:  Obtain.] 

7.  False  Pretenses  9=s>47  —  Matbbial  Etx- 
dencb. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses  by  giving  a  deed  to  land  not 
owned  by  defendant  for  money  and  a  bill  ot 
sale  covmng  hotel  furniture,  tratimony  of  wit- 
nesses that  defendant  had  stated  to  them  that 
he  was  going  to  move  the  fnmitnre  to  his 
hotel  in  toe  mountains,  given  on  rebuttal  of  de- 
fendant's testimony  on  cross-examination  denr- 
ing  such  statements,  was  not  immaterial,  be- 
ing statements  claimed  to  have  been  made  by 
defendant  tending  directly  to  support  tbe  peo- 
ple's contention  that  a  prior  written  contract 
between  defendant  and  the  defrauded  party  was 
abandoned  by  mutual  consent,  and  an  oral 
agreement  made. 

[Ed.  Note.— For  other  eases,  see  False  Pre- 
tenses. Cent.  Dig.  i  60;  Dec.  Dig.  *s»47.] 

8.  Cbiuinal  Law  «s»683^  —  iNTBonircTioir 

OF  EVIDEKCB  OR  BBBmrXAXi— DlSOBBTlOIf  OF 
GOUVT. 

Whether  the  trial  court  should  bare  permit- 
ted certain  evidence  to  be  introduced  on  rebut- 
tal was  a  matter  within  its  sound  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1615;  Dec.  Dig.  «S36S3{2).] 

9.  Criminal  Law  «t>1168(9— Introduction 
qg  EviPEWCE  ON  Bebuttal  Instead  of  in 
Chief — Pbejudicb. 

In  a  prosecution  for  false  pretenses,  where 
defendant  denied  on  cross-examination  that  he 
had  stated  to  certain  persons  that  he  was  going 
to  move  the  furniture  to  which  he  had  obtained 
bill  of  sale  to  his  h^tel  in  tbe  mountains,  the 
introduction  on  rebuttal,  instead  of  in  chief, 
of  testimony  of  snch  persons  titat  defendant 
flcade  such  statements,  did  not  prsjndice  defsnd- 
ant's  rights. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3124,  S129-3136;  Dec  Dig. 
€=>il68(2).]  ^  "  • 

10.  Fame  Pbetenses  «=>52— Insteuction. 
In  a  prosecution  for  false  pretenses,  an  in- 
struction that,  if  the  ^ry  found  beyond  a  rea- 
sonable doubt  that  defendant  did,  with  intent  to 
cheat  or  defraud,  falsely  pretend  and  represent 
that  he  owned  and  had  full  power  to  cout^ 
certain  lend,  etc.,  and  that,  If  defendant,  by 
means  o£  such  false  pretenses,  did  obtain  mon- 
ey or  goods  of  some  TSloe.  defendant  was  guilty, 
which  instruction  reiterated  twice  with  regard 
to  the  false  pretenses  "if  yon  find  that  he  did 
make  them,"  was  not  improper  as  not  tying 
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the  obtftiBina:  of  th«  property  np  with  the  Intent 
to  cheat  and  defraud,  since  "intent  to  cheat 
anil  defraud,"  occurring  at  the  banning,  ran 
through  and  related  to  all  the  inatructiona. 

[Ed.  Note.— For  other  caaee,  see  False  Pre- 
tenses, Cent.  Dig.  $  64;  Dec.  Dig.  «=>52.1 

11.  FAI.8B  Pbbtbnses  «=»5  —  QlffT  OF  Or- 

FEN8E — Intent  in  Obtaining — Statdte. 
It  is  the  obtaining  of  property  by  means 
of  false  pretenses  with  intent  to  cheat  and  de- 
fraud the  other  part;  that  constitutes  the  gist  of 
the  offense  of  false  pretenses  denounced  by  I^aws 
1881,  p.  125,  i  4. 

[EM.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  8  8;  Dec.  Dig.  <9=s>6.] 

Error  to  District  Court,  Cl^  and  County 
of  Denver ;  J.  W.  Sheaf  or,  Judge. 

J.  H.  Shemwell  was  convicted  ot  obtainlnK 
pr<^>ert7  by  false  pretenses,  and  be  brings 
error.  Judgment  afflrSlbd. 

Harry  S.  SUTenstdn,  of  DaiTer,  for  plaln- 
tur  In  errw.  Fted  Farrar,  Atty*  Oen^  and 
Ralph  E.  0.  lOrwln,  Asst.  Atty.  Qen.,  fOr  the 
People. 

GARRIOUES,  J.  The  evidence  shows  that 
in  the  fore  part  of  March,  1914,  one  Oeorge 
W.  Oardner  held  a  lease  upon  and  conducted 
the  Harvard  Hotel  In  Denver;  that  the 
furniture  and  personal  property  In  (he  hotel 
belonged  to  him  and  was  worUi  sane  915,000 
or  $20,000,  upon  which  the  owner  of  the 
building  held  a  chattel  mortgage  to  secure 
the  payment  of  a  note  Cor  $5,100,  and  to 
whom  he  also  owed  some  $1,800  or  $2,000  for 
rent  then  due.  Oardner  told  Oogdell  and 
Roberts,  real  estate  agents  In  Denver,  that 
If  they  had  an  opportunity,  they  m^t  trade 
his  equity  in  the  hotel  furnishings  for  land, 
and  March  18,  1914.  Oogdell  took  dafoidant 
8h«nwell,  who  <daimed  to  own  160  acres  (tf 
land  witii  water  in  Conejos  county,  worth' 
$12,000,  np  to  look  over  the  hotel  property 
with  a  view  of  »wiHng  a  trad&  Shemwell 
represented  that  the  land  was  free  and  clear 
of  all  liens,  that  he  owned  It,  and  that  the 
title  was  good.  Tbe  next  day,  Mardi  14th, 
a  written  contract  was  altered  into  and  sign- 
ed between  Oardner  and  Shemwell  at  the 
real  estate  office,  in  whldi  OardnOT  agreed 
to  conT^  the  furniture  and  personal  prop- 
erty of  the  hotel  to  Shemwell  for  the  100 
acres  of  land  and  water,  Shemwell  to  assume 
the  chattel  mortgage  on  the  furniture,  and 
Oardner  to  pay  tlie  rent  up  to  the  1st  of 
April  and  give  Shemwtil  bis  note  for  $1,500 
due  in  one  year,  secured  by  a  trust  deed  back 
on  the  160  acres  of  land,  also  to  secure  for 
Shemwell  from  the  landlord  an  extension  of 
the  hotel  lease  and  a  renewal  of  the  dutttel 
DKntgage  for  three  years;  each  party  to 
deposit  with  the  rear  estate  firm  as  earnest 
money  $500  In  cash.  Gatdner  deposited  bis 
$500  in  cash,  but  Shemwell  gave  them  his 
check  for  that  amount,  which  was  returned 
marked  "'Short**  On  the  16th  the  landlord 
promised  he  would  accept  fihemwell  as  a  ten- 
ant, extend  the  lease,  and  renew  the  chattel 


moitgw;  but  <m  tbe  17th  diMiflea  his  mind 
and  refused  to  do  so.  ISiis  rendtted  the  mit- 
ten otmtract  impossible  ot  peEformasee,  it 
was  mntoaUy  abandoned,  no  action  was  ever 
taken  under  It  and  it  bas  no  in^rtanoe  in 
the  case  except  in  explanation  of  Uie  trans- 
action. The  following  day,  the  18th,  at  the 
request  of  Shemwell,  the  partfes  met  In  the 
real  estate  office^  where  it  was  mutually 
agreed  that,  so  far  as  the  written  contract 
was  concerned,  the  trade  diould  be  abandon- 
ed and  declared  off.  Shemwell  insisted,  how- 
ever, that  be  wanted  the  furniture  and  would 
trade  the  land  for  it,  subject  to  Oe  diattel 
mortgage;  but  did  not  want  the  lease  or  a 
renewal  of  the  chattel  mortgage,  as  he  did 
not  care  to  operate  the  hotd.  He  stated  that 
he  had  a  c^fied  <Aeck  for  $5,^,  with  which 
he  wofild  eiilier  pay  off  the  mOTt^^e  or  let  It 
go  to  foreclosure  sale,  bid  fa  ttie  property, 
and  move  It  to  his  hotel  at  Ga^bad  in  the 
mountains.  'A  new  oral  agreement  was  en- 
tered into  under  the  terms  of  which  Shem- 
well made,  executed,  and  d^v^red  to  Oard- 
ner bis  warranty  deed  for  the  IBO  acres  of 
land  and  water,  In  conslderatl<Hi  for  whl<A 
Gardner  made  and  delivered  to  him  a  bill  of 
sale  ot  all  the  hotel  furniture  and  chattel 
property  subject  to  the  mortgage  which 
Shemw^  assumed  and  agreed  to  pay.  In 
addition  to  this  and  as  a  part  of  ttie  eon- 
sideratUm,  Oardnor  gave  Shemwell  his  note 
for  $1,600  due  in  om  year  from  date,  secur- 
ed by  a  deed  ot  trust  back  on  the  land,  and  al- 
so agreed  that  Sboowell  should  haveOielOOO 
dc^KMslted  by  Gardner  witti  t3ke  real  estate 
firm ;  the  intent  and  punmse  being  to  place  in 
Shemw^  the  means  ot  paying  oB  the  $2,000 
whldi  Oardner  owed  Tor  rent,  so  that  SheuH 
well  could  take  the  furniture  free  from  Oie 
landlord's  lien.  An  the  papers  necessary 
to  consummate  the  transaction  were  duly 
executed,  exchanged,  and  delivwed;  and 
Oardner,  sui»postng  it  was  a  closed  transae- 
tion,  sent  the  deed  to  Conejos  county  for 
record — of  which  Shemwell  was  then  in- 
formed-—and  d^T^^  the  Mil  sale,  trust 
deed,  and  note  to  Sbemwdl,  telling  him  that 
he  delivered  to  him  the  posaessicii  of  the 
hot^L  Shemwell  requested  Cterdner  to  return 
and  take  possession  ot  the  hotcd  pn^erty  for 
him  and  remain  In  charge  untU  Uie  1st  of 
April. 

Shemw^  did  not  own  the  land,  and  Oard- 
ner obtained  no  title  by  vttlue  of  the  Sltem- 
well  deed  or  from  any  other  source.  The 
legal  title,  it  seems,  stood  In  one  Baton,  and 
Shemwell  had  no  authority  to  execute  a  deed 
ft>r  lilin,  and  in  fact  did  not  pretend  to  do 
so,  as  the  warranty  deed  was  executed  in  his 
own  name,  and  not  for  or  oa  behalf  of  Ea- 
ton or  any  one  else.  His  representations  that 
he  owned  the  land,  thA  it  was  tree  and  clear 
of  aU  Ucts  and  iacnmbrances,  and  that  he 
had  a  good  title,  were  false.  On  the  19th 
Eaton,  Shemwell,  and  Cogdell  met  in  one 
of  the  banks  in  Denver,  where  ShonweU 
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attempted  to  hare  Xaton  goltclalm  the  land 
to  Gardner,  which  Baton  agreed  to  do  In  con- 
slderatiOQ  of  the  payment  to  him  of  $2,000. 
Shemwell  then  represented  that  he  had  a 
Kansas  Olt?  check  or  draft  for  $1,500  that 
he  would  turn  over,  which,  with  the  $500  held 
liy  Cogdell,  would  make  up  the  ^,000  re- 
quired by  Eaton,  but  on  examining  the  check 
Baton  discovered  that,  while  the*  figures  were 
$1,500,  the  writing  was  $15.  He  and  Shem- 
well then  entered  Into  an  escrow  agreement 
by  which  Eaton  executed  a  deed  to  Gardner 
for  the  lend,  and  Bhemwell  Indorsed  to  Ba- 
ton the  $1,500  note  and  trust  deed  given  him 
the  day  before  by  Gardner  and  these  papeira, 
together  with  the  abstract  of  title  to  the 
land,  which  Eattm  held,  were  placed  in  an 
envelope  and  left  with  the  bank,  with  dlree- 
tlona  that  upon  the  deposit  of  $500  to  Ea- 
ton's credit.  It  should  deliver  the  note  and 
trust  deed  to  him  and  turn  over  bis  deed, 
with  the  abstract,  to  Gardner. 

After  the  trade  was  dosed  between  Sbem* 
well  and  Gardner  on  the  18tb,  as  mentioned* 
Gardner  took  no  part  In  the  subsequ^t  trans- 
actions and  knew  nothing  of  them.  Subse- 
quent to  the  exchange  of  papers  In  the  real 
estate  office  on  that  date  Gardner  return- 
ed to  the  hotel,  took  possession  for  Shem- 
well, and  remained  In  charge  for  him  until 
Sfarcb  28d,  when  the  landlord  took  posses- 
sion under  the  diattel  mortgage  and  adver- 
tised the  property  for  sale.  On  March  25th 
Shemwell,  representing  that  Gardner  wanted 
to  get  a  loan  on  the  land,  obtained  posses- 
sion of  the  abstract  without  complying  with 
the  escrow  agreement.  He  then  exhibited  It 
to  CogdeU  and  represented  to  him  that  the 
agreement  bad  been  carried  out ;  that  the  Ea- 
ton deed  to  Gardner  had  been  sent  to  Cone- 
Joe  county  for  record;  that  he  (Shemwell) 
wanted  to  pay  off  the  diattel  mortgage  and 
move  the  hotel  property  to  Carlsbad,  but  that 
the  expense  of  foreclosure  bad  been  so  great 
that,  in  addition  to  his  $5,250  check,  be  would 
need  the  $500  held  by  CogdeU,  and  asked 
Cogdell  to  tui^  It  over  to  him,  which  was 
don&  The  Eaton  deed  had  not  been  talten 
out  of  escrow ;  neither  was  Gardner  attempt- 
ing to  get  a  loan  on  tbe  land.  Shemwell 
obtained  possession  of  the  abstract  by  mls- 
r^reeentatlons,  and  when  the  escrow  agree- 
ment was  not  compiled  with,  Eaton  withdrew 
and  destroyed  bis  deed. 

Tbe  result  of  these  dealings  was  that 
Shemwell  obtained  $500  of  Gardner's  money, 
together  with  a  blU  of  sale  conveying  to  him 
Gardner's  right  In  the  botel  property,  and 
Gardner  reo^ed  nothtog. 

Hay  U,  1914,  Gardner,  after  ascertaining 
that  he  had  obtained  no  title  to  the  land, 
because  Shemwell  had  none,  laid  the  master 
before  the  district  attorney,  who  filed  an 
InformatUn  against  Shemwellt  the  first  count 
of  which  charges,  in  substance,  that,  with 
Intent  to  dieat  and  defraud  Gardner,  Shem- 
well did  falsely  and  fetoitonsly  pretend  and 
nyrosmt  to  Gardner  that  fas  (Shemwell) 


owned  and  had  full  power,  right,  and  author^ 
Ity  to  sell  and  conv^  the  100  acres  of  land  In 
Conejos  county,  together  with  tbe  water  of 
the  value  of  $12,000,  which  he  offered  to  sell, 
bai^aln,  and  exchange  to  Gardner  for  $500 
in  money  and  the  furniture,  goods,  chattels, 
and  personal  prt^rty  situated  In  tbe  Har- 
vard Hotel,  of  the  value  of  $15,000  subject  to 
a  chattel  mortgage  of  $5,100,  and  that  Gard- 
ner, believing  the  said  false  and  felonious 
pretenses  and  representations  made  by  Shem- 
well, and  relying  thereon,  and  being  Induced 
and  deceived  thereby,  did  pay  over  and  deliver 
to  Shemwell  the  sum  of  $500  In  money,  and 
did  also  convey  and  deliver  to  him  the  furni- 
ture situated  In  the  Harvard  Hotel  of  the 
value  of  $15,000  of  the  personal  property, 
goods,  and  chattels  of  Gardner,  and  that 
Shemwell  did  falsely,  f^oniously,  designedly, 
and  knowingly,  by  means  of  said  false  pre- 
tenses, obtain  from  Gardner  $500  in  money, 
and  the  furniture  of  the  Harvard  Hotel  of 
the  value  of  $15,000  of  the  personal  propert7 
of  Gardner,  whereas  in  truth  and  in  fact 
Shemwell  was  not  the  owner  of  the  160  acres 
of  land  nor  the  water  right,  nor  any  lnta«st 
therein,  and  had  no  right,  power,  or  antiiorir 
ty  to  sell  and  convey  the  same,  all  of  which  he 
(SbemweU)  at  the  Ume  of  making  thereof 
knew  to  be  false,  felonious,  and  untrue. 
The  jury  returned  the  following  verdict: 
"We,  the  juiT  find  the  def^dant,  J.  H.  Shem- 
well, guilty  of  obtaining  money  by  false  pre- 
tensea  as  charged  in  the  flrst  count  at  tbe  in- 
formation herein,  and  find  the  value  of  tbe 
property  so  obtained  to  be  $6,000." 

The  statute  (section  4.  p.  120,  Sess.  Laws 
ISOl)  provides: 

"If  any  person  or  persons  shall  knowingly  and 
designedly,  by  any  false  pretense  or  pretenses, 
obtain  from  any  other  person  or  perstHis  any 
chose  in  action,  money,  goods,  wares,  chattels, 
effects  or  other  valuable  thing  whatever,  with 
intent  to  cheat  or  defraud  any  such  person  or 
persons  of  the  same,  every  person  so  offending 
shall  be  deemed  a  cheat,  and  upon  conviction, 
shall,  where  the  property  obtained  1b  over  the 
value  of  twenty  dollars,  be  Impriswed  in  the 
penitentiary  not  to  exceed  ten  years;  and  where 
the  value  of  the  property  obtained  is  twenty 
dollars  or  less,  be  fined  In  any  eum  not  exceed- 
ing one  thousand  dollars,  or  imprisoned  In  the 
county  jail  not  to  exceed  six  months,  or  both; 
and  in  all  cases  where  the  valae  of  tbe  property 
obtained  is  twenty  dollars  or  less,  justices  of 
the  peace  within  their  several  counties,  shall 
have  jurisdiction  of  tbe  above  offense,  subject 
to  the  right  of  appeal,  as  provided  by  law." 

2.  Complaint  Is  made  that  the  verdict  Is 
special,  tbat  It  does  not  find  all  tbe  essential 
elements  necessary  to  constitnte  the  crime 
<diarged,  and  tbat  It  is  Incondstent  with  tbe 
evidence. 

,  [1,2]  The  verdict  is  not  Incomplete,  nor 
Is  it  a  special  verdict  It  Is  general,  with  an 
attempt  to  name  the  offense.  Usually  crimes 
are  denoted  B<Hne  word  having  a  well- 
deflned  meaning,  as  murder,  rape,  mayhem, 
burglary,  larceny,  forgery,  and  the  like,  and 
where  tbe  crime  charged  Is  so  designated, 
it  Is  castomax7,  thoiub  not  necessary,  to 
Insert  the  name  in  the  verdict  We  find  that 
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G7C.,  the  Padflc  Digest,  KOUs*  Colorado  Di- 
gest, Courtright'i  Colorado  Digest,  BonTter's 
Law  Dictionary,  and  Bnllnf  Caae  Iaw  desig- 
nate the  dime  here  charged  as  "false  pre- 
tenses," while  Modem  American  Law  calls 
It  "obtaining  property  by  false  pretenses." 
So  the  offense  appears  to  have  a  wdl-deflned 
name  In  the  law  books,  although  one  will 
often  hear  It  called  "obtaining  money  onder 
tolse  pretenses." 

Had  the  Jury  found  defendant  gnllty  as 
charged  In  the  first  count  of  the  Information, 
without  attempting  to  name  or  denote  the 
offense^  the  verdict  would  have  bean  techni- 
cally correct  But,  as  It  la,  there  Is  no  con- 
fusion or  ambigol^  In  the  verdict.  The  in- 
tention of  the  Jury  Is  plainly  manifested. 
They  found  defendant  guilty  under  the  first 
count  of  the  information,  which  charged  the 
offense  goaerally  denoted  "false  pretenses." 
Because  0ie  Jury  iinderto(ft  to  name  the  of- 
fttiBe  aiul  called  St  **o>btalnlnff  money  by 
false  pretenses,"  instead  of  '^falss  pretenses," 
Is  of  no  craseQuence,  can  be  treated  as  but- 
lAusage,  does  not  affect  the  Intent  of  the 
Jury,  and  In  no  way  pieJiuUoeB  the  substan- 
tial rl^ts  of  the  defendant  West  t.  PwsAe, 
use  Pae.  188.  NelOieF  Is  fliere  any  discrepan- 
cy between  the  verdict  and  the  evidence. 
The  trouble  "wltSi  eonns^l's  contention  In  this 
regard  lies  In  the  ftict  that  he  does  not  rec- 
ognise m<wey  as  property.  The  gist  of  the 
offense  was  obtaining  from.  Gardner,  with 
intent  to  cheat  and  de^ud  him,  his  money 
and  hotel  furniture,  both  of  which  were  proti- 
erty,  by  false  pretenses.  In  case  of  a  con- 
vlctlCHi,  the  Jury  were  required  to  find  the 
value  of  the  property  so  obtained.  It  is 
dear  from  the  verdict  that  they  did  not 
find  him  goUty  of  obtaining  the  money  only, 
and  if  they  did  not  include  it  In  the  value  of 
the  property  obtained,  that  is  a  matter  of 
which  the  defendant  cannot  complain.  Wheth- 
er they  did  or  did  not  Include  the  money 
with  the  furniture  in  their  findings  of  value 
of  the  pr<^rt7  so  obtained  does  not  render 
the  verdict  inconslBtent  with  the  evidence, 
because  both  are  property,  and  the  evidence 
sustains  the  verdict  either  with  the  money 
Included  or  exduded. 

[3-5]  3.  It  is  (^rged  that  Sh^well  rep- 
resented that  he  owned,  and  had  full  power, 
right,  and  authority  to  sell  and  convey  the 
land,  and  It  Is  urged  In  ai^nment  that  the 
proeecution  failed  to  prove  that  he  did  not 
own  the  laud,  and  that  he  had  no  authority 
from  the  owner  to  convey  It.  It  was  not 
necessary  for  the  people  to  prove  title  In 
another,  as  In  larceny.  It  was  suffldeut  If 
the  whole  evidence  on  the  trial  established 
that  defendant  had  no  title  In  himself  vtbsa 
he  gave  Gardner  the  vrarranty  deed,  and  this 
clearly  appeared.  In  fact,  he  admitted  on 
the  witness  stand  that  he  had  no  title,  but 
claimed  authorl^  f^em  Eaton,  who  held  the 
title,  to  execute  the  deed  fbr  him.  It  Is  anpied 
In  this  connection  that  the  information  charg- 


es two  separate  things  whldi  the  people  bad 
the  burden  of  proving  beyond  a  reascmaUe 
doubt:  Flrat,  that  the  defendant  did  not 
own  the  land;  and,  second,  not  bdUig  the 
owner,  that  be  bad  no  aathority  from  the 
owner  to  convey  the  propert?'.  We  cannot 
place  such  a  construction  up(m  the  Informa- 
tion. It  alleges  that  defendant  claimed  to 
own,  and  have  the  right  to  sell  and  convey 
the  land  described  In  his  warranty,  deed, 
and  the  only  legitimate  Inference  that  can 
be  drawn  from  such  an  allegation  is  that  he 
represented  that  the  title  to  the  property  was 
tn  him,  and  that  by  virtue  of  his  ownership 
of  the  ptvqDerty  he  had  full  power,  right,  and 
authority  to  make„  execnte  and  deliver  a 
warranty  deed  to  Gardner.  Bo  we  think  bat 
one  thing  was  charged  in  the  Information, 
viz.:  That  defiendant  represented  that  he 
owned  the  property,  and  as  owner  had  the 
rl^t  to  sen  and  convey  It.  But  If  we  con- 
cede defendant's  oootoitbm  as  to  the  chai^ 
Ing  part,  It  was  his  duty  to  present  fibe  evl- 
denee,  if  any  he  bad.  In  Ban>ert  of  the  conten- 
tl<m  that  he  bad  sucai  anHiortty,  and  If  upon 
a  consideration  of  all  the  evld^ce  <hi  the 
trial  the  Jury  had  a  reasonable  doubt  of  his 
guilt,  it  was  their  duty  to  acquit  him.  He 
presented  no  satA  evidence.  The  deed  was 
executed  for  himself,  not  for  another;  he 
claimed  to  be  the  owner,  not  acting  for  the 
owner,  and  the  evidence  shows  that  he  did 
not  own  the  property,  and  there  is  no  testi- 
mony that  he  had  authority  from  the  owner 
to  make  and  deliver  the  deed. 

[6]  It  is  contended  In  argument  that  the 
evidence  falls  to  show  that  Shemwell  obtain- 
ed anything.  The  hotel  property  was  ex- 
changed for  the  land,  and  it  was  the  Intent 
of  the  parties  that  the  exchange  should  take 
effect,  not  in  the  future,  but  immediately 
upon  the  delivery  of  the  bill  of  sale  and  deed. 
The  deal  must  be  treated  the  same  as  if  It 
were  a  cash  transaction  In  which  there  was 
an  absolute  sale  oi  the  hotel  furniture.  A 
bill  of  sale  Is  an  Instrument  used  to  evidence 
the  transfer  of  personal  property,  and  as  be* 
tween  the  parties  to  this  transaction  Gard- 
ner's Utie  in  the  personalty  passed  to  the 
defendant  on  the  18th  of  March,  upon  the 
deUvery  of  the  blU  of  sale.  30  Oyc  33&; 
Wmiston  on  Sales,  }  8^3 ;  BrlU  v.  Christy, 
7  Ariz.  217,  63  Pac.  757;  Tome  v.  Dubois^ 
6  WalL  548.  18  U  Ed.  943;  Haines  v.  Mo- 
KlnnoD,  35  Ora  673,  67  Pac.  003. 

Under  the  facts  and  circumstances  as  dis- 
closed by  the  evidence  In  this  case,  we  think 
the  defendant  obtained  the  botel  furniture 
from  Gardner  within  the  "wt^^!?g  of  the 
criminal  statute. 

[7-B]  0.  Defendant  mui  adud  on  oios»- 
namlaaUon  whether  not  be  bad  told  con- 
tain persons  who  asked  him  what  he  was 
going  to  do  wUh  titt  furniture  he  had  pur- 
ohaaed,  that  he  had  a  check  tar  $6,260  with 
whlcb  he  was  going  to  pay  off  the  diattd 
mortgage  and  move  the  furniture  to  his  hotel 
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at  Carlsbad  in  the  monDtalnB,  or  ttiat  he 
mlgbt  let  It  go  to  chattel  mortgage  sale  and 
run  it  up  to  $10,000  on  the  landlord,  and 
then  let  Mm  have  tt  and  pocket  the  differ- 
ence. He  denied  making  these  statements, 
and  Bald  that  he  did  not  own  such  a  hotel 
in  the  mountains  oq  anywhere  else.  Over 
defendant's  objection  these  i>er8ons  to  whom 
eadi  statements  were  alleged  to  hare  been 
made  were  permitted  on  rebuttal  to  testify 
that  they  had  had  such  conversations  with 
him  and  to  relate  them  In  detail.  It  is 
here  urged  that  tliis  was  prejudicial  error, 
because  It  is  said  to  be  an  attempt  to  Impeach 
the  defendant  on  an  immaterial  matter,  and 
because  the  witnesses  were  permitted  to  re- 
late the  alleged  convetsations  instead  of  hay- 
ing the  questions  which  were  propounded 
to  defendant  read  to  them  and  being  required 
to  answer  whether  they  had  had  such  con- 
versations with  him  or  not.  This  evidence 
was  not  immaterial.  They  were  statements 
Claimed  to  have  been  made  by  the  defendant, 
a  party  to  the  action,  which  tended  directly 
to  support  the  contention  of  the  people  that 
the  written  contract  was  abandoned  by  mutu- 
al consent  and  an  oral  agreement  entered 
Into  on  the  18th  day  of  March.  The  people 
could  have  Introduced  evidence  of  these  al- 
le^d  statements  of  the  defendant  In  chief. 
The  fact  that  they  did  not  and  that  defend- 
ant on  cross-examination  denied  having  made 
such  statements  did  not  destroy  or  change 
the  substantive  character  of  this  evidence. 
Whether  the  court  should  hare  permitted  It 
to  be  totrodnced  on  rebuttal  was  a  matter 
that  lay  within  its  sound  discretion,  and* 
unless  such  discretion  was  abused  so  aa  to 
prejudice  ttte  rights  of  the  defendant,  It 
would  not  be  reversible  error.  We  cannot  see 
how,  under  the  drcumstances  ot  this  case, 
the  introdncUon  of  this  evidence  on  rebuttal. 
Instead  ot  Jn  chief,  In  any  manner  prejudiced 
tJie  rights  of  the  defendant. 

[II,  11]  &  Tbe  court  instructed  the  Jury 
that.  If  they  fouud  and  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  did,  with  intent  to  cheat  or  de- 
fraud Gardner,  falsely  pretend  and  r^resent 
to  him  that  he  (Shemwell)  owned  and  had 
full  power,  right,  and  authority  to  sell  and 
convey  the  land,  and  ofFered  to  bargain,  sell, 
and  exchange  it  to  Gardner  for  $500  la 
money,  and  the  Harvard  Hotel  furniture,  of 
the  value  of  fl6,000,  or  some  value,  and 
Gardner,  belieiring  said  false  pretenses  and 
representations  so  made  by  the  defendant,  "if 
you  find  that  he  did  make  them,  and,  relying 
thereon  and  being  Induced  thereby,  did  pay 
over  and  deliver  to  the  defendant  $500  In 
money  of  the  value  of  $500,  or  some  value, 
and  did  ahK>  omvey  and  deliver  to  him  the 
hotel  furniture  of  the  value  of  $15,000,  or 
some  value,  the  personal  property  of  Gard- 
ner, and  that  the  defendant  did  by  means  of 
said  false  pretenses  aforesaid  obtain  from 
Gardner  $500  in  money  of  the  value  of  $500 


or  any  other  sum  of  Botae  value  and  the  ho- 
tel furniture  of  the  value  of  $15,000,  or  ot 
some  value,  the  personal  property  of  Gard- 
ner, and  that  in  truth  and  in  fact  defendant 
was  not  the  owner  of  the  land  and  had  no 
right,  power,  or  authority  to  sell  and  convey 
it,  all  of  which  representatlwis  and  pre- 
tenses defendant  at  the  time  of  making 
thereof,  if  he  did  make  them,  knew  to  be 
false  and  untrue,  then  you  should  find  de- 
fendant guilty  as  charged  In  the  first  count 
of  the  Information;  otherwise  you  should 
acquit  him."  This  instruction  appears  to  be 
substantially  a  repetition  of  the  information. 
Complaint  Is  made  ttiat  tt  does  not  tie  the  ob- 
taining of  the  property  from  Gardner  up 
with  the  intent  to  cheat  and  defraud  him  of 
the  same ;  that  Is  to  say,  the  Intent  to  cheat 
and  defraud,  as  the  Instructiou  Is  worded, 
relates  to  the  representations  and  not  to  the 
obtaining  of  the  property;  also  tliat  repeat- 
ing the  identical  language  of  the  informa- 
tion, which  charges  the  facts  to  be  true,  has 
the  appearance  in  the  instruction  of  t^Qlng 
the  Jury  that  certain  facts  charged  in  the 
Information  are  true.  The  statute  defining 
the  offense  o£  &lae  pretenses  provides  that. 
If  any  person  shall  knowingly  and  designedly 
by  false  pretenses  obtain  from  another  per- 
son any  property  with  Intent  to  cheat  or  de- 
fraud such  person  ijt  the  same,  he  shall  be 
guilty  of  the  offense,  and  there  Is  no  doubt 
It  is  the  obtaining  of  Gardner's  property  by 
means  of  false  pretenses,  with  Intent  to  cheat 
and  defraud  him  of  the  same,  that  consti- 
tutes the  gist  of  the  offense,  and  If  the  Jury 
were  misled  and  did  not  so  understand  the 
instruction,  the  cause  should  be  reversed.  It 
tells  the  Jury  that,  If  tlwy  find  and  beUeTS 
fran  the  evidence  <ki  the  trial  bey<md  a 
reasonable  doubt  that  defendant,  with  Intent 
to  cheat  and  defraud  Gardner,  did  by  certain 
false  pretenses  obtain  from  him  the  property, 
they  should  convict,  otherwise  acquit,  the  de> 
fendant  We  think  the  phrase  "with  Intent 
to  cheat  and  defraud  Gardner,"  oocorring  at 
the  beginning,  runs  t&nmgh  and  relates  to 
all  of  the  Instmcfcion,  and  while  it  might 
have  been  dearer  If  the  Intent  had  been 
more  closely  Identifled  with  the  obtaining  of 
the  property,  there  can  be  no  doubt  the  jury 
understood  the  obtaining  of  the  pr^wrty  by 
false  pretenses  must  have  been  with  the  in- 
tent to  cheat  and  defraud  the  owner.  With 
regard  to  the  false  pretenses,  the  court  In- 
serted twice  In  the  instmction  complained  of 
"if  you  find  that  he  did  make  tliem,"  which 
in  a  large  measure  answers  the  criUdsm  of 
the  instruction.  Had  the  court  told  the  jury 
that  the  burden  of  proof  was  upon  the  peo- 
ple to  establish  by  the  evidence  on  the  trial 
beyond  a  reasonable  doubt  the  material  al- 
legations of  the  complaint,  and  then  ex- 
plained to  them  what  the  material  allega- 
tions were  that  had  to  be  so  established,  it 
would,  no  doubt,  have  been  better.  We  do 
not  think,  however,  that  the  Jury  were  mis- 
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led  by  this  Instrucdm,  or  understood  from 
It  tbat  they  were  relieved  from  the  duty  of 
finding  from  the  evidence  that  every  material 
alle^tton  was  established  beycmd  a  reason- 
able doubt,  before  t&ey  could  convict  They 
must  have  understood  that,  in  order  to  ar- 
rive at  a  verdict  of  gnllty,  they  had  to  find 
and  believe  from  the  evidence  b^ond  a  rea- 
MHiable  doubt  tllat  the  defendant  obtained 
the  pri^rty  from  Gardner  by  means  of  ftilse 
pretenses,  wUb  Intent  to  cheat  and  defrand 
him. 

The  judgment  will  be  affirmed. 
Affirmed. 

OABBEBT,  0.  J.,  and  80017,  J.,  omcar. 


JENSEN  V.  DISTRICT  OOUBT  OF  SEV- 
ENTH JUDICIAL  DIST.,  IN  AND  FOE 
BSUEBALDA  00UNT7  et  bI.    (No.  2283.) 

(Sapreme  Court  of  Nevada.  Nov.  29,  1916.) 

Obdohai.  Law  «a>260(4)  —  Conviorion  —  No- 

TICI  OS"  APMAI*— SUFFIOIENOT— STATIJTB. 

Rev.  LawB,  f  7613,  provides  that,  on  appeal 
from  a  conviction  before  a  justice,  appellant 
shall  file  with  the  justice  and  serve  upon  the 
district  attorn^  a  notice.  Betting  tovth  the  char- 
acter of  the  judgment  and  hU  intention  to  appeal 
therefrom.  A  notice  of  appeal  was  addressed  to 
the  dlHtrict  attorney  and  to  an  acting  justice  of 
the  peace,  stating  that  defendant  intended  to 
appeal,  and  did  toereby  appealj  from  a  convic- 
tion in  the  justice  conrt  ox  receiving  and  buying 
personal  property  from  an  intoxicated  person, 
and  from  the  judgment  and  sentence  of  the  jus- 
tice court  imposing  a  fine,  and  in  the  alterna- 
tive an  imprisonment,  npon  questions  of  both 
law  and  fact  Held,  that  the  notice  of  appeal 
was  sufficifflit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  960-OTL  S7&-S7S,  B77;  Dec. 
Dig.  «»260(4).] 

Original  proceeding  in  mandamus  by  Ctaus 
P.  Jensen  against  the  District  Conrt  of  the 
Seventh  Judicial  District  of  the  State  of 
Nevada,  in  and  for  the  County  of  Eameralda. 
and  H<xi.  J.  Emmett  Walsh,  Judge  of  said 
court  Writ  issued. 

Adams  F.  Brown,  of  Gtfldfleld.  for  petitlon- 
er.  Bi.  A.  Dlakln,  of  Ooldfleld,  for  re^trad- 
ents. 

NOBCROSS,  a  J.  This  la  an  original  pro- 
ceeding In  mandamus.  Upon  a  trial  before 
the  JuBtloe  of  the  peace  of  Otfldfleld  township, 
petitioner,  on  the  lltb  day  of  Majrch,  was 
convicted  upon  a  misdemeanor  charge,  and 
ordered  to  asfpeax  for  sentence  <m  the  13th 
day  of  March  following.  On  the  day  aK><^t- 
ed,  sentence  was  Imposed  to  the  effect  that 
petitioner  be  fined  in  the  sum  of  f  100,  and 
that  he  pay  the  costs  accrued.  On  the  ISth 
day  of  March  followii^,  petitioner  filed  and 
served  a  notice  of  appeal  la  words  and  flg- 
urea  following: 

"In  the  Justice's  Court  of  Ooldfield  Township, 
In  the  County  of  Elsmeralda  and  State  of  Ne- 
vada.   State  of  Nevada,  PUintiff,  v.  Claus  P. 


Jensen,  Defendant  Notice  of  Appeal  To  the 
State  of  Nevada,  Plaintiff  Above  Named,  and  to 
Its  Attorney,  H.  A.  Disfein,  District  Attorney  of 
Said  Esmeralda  County,  and  to  Alfred  EVench, 
Acting  Justice  of  the  Peace  of  Goldfield  Town- 
ship Aforesaid,  in  the  County  of  Esmeralda  and 
State  of  Nevada:  You  and  each  of  you  will 
please  take  notice  that  Claus  P.  Jensen,  the  de- 
fendant in  the  above-entitled  action,  intends  to 
appeal,  and  that  he  does  hereby  appeal,  to  the 
district  court  of  the  Seventh  jadicial  district  of 
th«  state  of  Nevada,  in  and  for  the  county  of 
Elsmeralda,  from  the  judgment  of  said  justice's 
court  made  on  the  elevenui  day  of  March  A.  D.. 
1016,  finding  this  defendant  guilty  of  the  of- 
fense of  receiving  and  buying  certain  personal 
property  from  persons  who  were  in  an  intoxicat- 
ed condition,  and  from  the  judgment  and  sen- 
tence of  said  court  passed  upon  this  defendant 
on  the  thirtemth  day  of  Mardi  A.  D.  1916,  un- 
der which  it  was  ordered,  adjudged,  and  decreed 
by  the  court  that  for  said  offense  the  defendant 
be  fined  in  the  sum  of  one  hundred  dollars  and  all 
costs,  and  If  any  part  of  said  fine  and  costs  be 
not  forthwith  paid,  then  he  be  imprisoned  in  the 
county  jail  ox  Bameralda  countv,  state  of  Ne- 
vada, one  day  for  eadi  two  ($2.00)  dollars  ot  the 
fine  not  paid. 

"This  appeal  is  taken  on  questions  of  both  law 
and  fact 

"Dated  at  Goldfield,  Nevada,  this  fifteenth  day 
of  March,  A.  D.,  19ld. 
"Adams  F.  Brown,  Attorney  for  Defendant** 

Upon  motion  of  the  dlsCrlct  attorney,  tba 
appeal  was  dismissed  for  want  of  jnrladlcttim 
to  entertain  the  appeal.  This  proceeding  Is 
to  compel  the  respondent  court  to  reinstate 
the  appeal  and  try  the  case.  It  was  the  con- 
tentlott  of  counsel  for  respondent  in  the  court 
below,  and  now  in  this  court,  that  the  appeal 
was  not  duly  perfteted  because  of  alleged  de- 
fects In  the  notice  and  undertaking.  As  the 
sufficiency  of  the  undertaking  oMy  goes  to 
the  question  of  the  right  of  the  petitioner  to 
be  released  from  custody  or  to  a  stay  of  pro- 
ceedings under  the  judgment  peAdlng  the  ap- 
peal (Rev.  Laws,  S  7613),  we  are  of  the  opin- 
loa  that  It  Is  unnecessary  to  refer  to  that 
document  The  jurisdiction  of  the  district 
court  to  entertain  the  appeal  is  governed  by 
the  filing  and  service  of  the  notice  of  appeal. 
By  Rev.  Laws.  S         it  Is  provided  that : 

"An  appeal  duly  perfected  •  •  •  may  be 
dismissed  on  either  of  the  fdlowing  grounds: 

"1.  For  failure  to  take  the  same  In  time. 

"2.  Vor  failure  to  wpear  in  the  district  conrt 
when  required.** 

The  dismissal  was  not  based  on  either  ot 
these  grounds,  bat  presumably  upon  the 
ground  tbat  the  appeal  was  not  duly  perfect- 
ed. Assuming  that  this  Is  a  proper  matter  of 
Inquiry,  we  turn  to  the  provision  of  the  stat- 
ute (section  7618,  supra),  which  reads: 

"The  party  Intending  to  appeal  must  file  with 
the  Justice,  and  serve  upon  the  district  attorney 
B  notice  entitled  in  the  action,  setting  forth  the 
character  of  the  judgment  and  the  intention  of 
the  party  to  appeal  therefrran  to  the  district 
court" 

The  notice  of  appeal  in  question  Is  enti- 
tled In  the  action;  sets  forth  the  character 
of  the  Judgment  and  the  Intention  to  appeal 
therefrom  to  the  district  court ;  was  filed  with 
the  Justice  and  served  on  the  district  attor- 


*3»For  other  easoB  bm  som*  topic  and  KBT-NUHBBR  in  oil  Key-NumbBrtd  DlgMti  and  ladexeB 


Digitized  by 


Google 


Mont) 


BOBITAILLB  t.  BOUI/ET 


163 


uey.  TblB  la  all  tbat  la  required.  Oonnael 
for  respondent  Indulgea  In  tbe  snpertec^nlcal 
contention  tbat  the  notice  refers  to  two  Jndg^ 
ments,  and  does  not  describe  any  ofTense 
known  to  tbe  law.  The  fact  tbat  the  offense 
la  not  described  in  the  notice  with  the  full- 
nesa  requisite  in  a  criminal  complaint  Is 
Immaterial.  The  purpose  of  the  notice  la 
merely  to  acquaint  the  Justice,  tbe  district 
attorney,  and  the  district  court  that  an  ap- 
peal Is  taken. 

"Tlie  justice  must,  within  ten  days  after  the 
notice  of  appeal  is  filed,  transmit  to  the  clerk  of 
tbe  district  court  all  papers  relating  to  the  caae 
and  a  certified  copy  of  his  docket."  Ber.  Laws, 
S  7514. 

If  tbe  notice  is  not  as  Indd  as  It  might  be, 
a  reference  to  tbe  complaint  and  to  the  Jus- 
tice's docket  Is  all  tbat  Is  necessary  to  make 
the  whole  matter  dedr. 

'^e  writ  will  Issue  as  prayed  for. 

McOABBAN  and  OOLBUAN,  JJ^  oonear. 


BOBITAILI/B  V.  BOULETF.    (No.  8700.) 
(Soprssae  Oonrt  of  Montana.    Mot.  20^  1916.) 

1.  Apfbai.  AiVD  Bbbob  ^768(1)— BEor—Snr- 

Where  appellant's  only  contmtlon  was  that 
the  evidence  was  Insufficient  to  sustain  tbe  flnd- 
tngs.  Us  appeal  will  not  be  diamlaaed,  thourt 
his  brief  did  not  oompkr  with  nOe  10,  snbd.  8b 
(128  Pac.  xii),  in  not  setting  forth  any  qiedfica^ 
tions  of  errors. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Gent.  Dig.  |  S09S ;  Dec.  Dig.  «so76Sa).] 

2.  MosraAQEs  ^32(2)— What  GoNSTZTtm 
— Ihtentiom  of  Pabtibs. 

WheUier  a  deed  absolute  <ni  Its  face  was  a 
mortgage  depends  on  the  intentian  of  ttie  parties. 

rSd.  Note.— For  other  eases,  see  Mortgages^ 
GsMTDig.  i  86;  De&  Dig.  «s>82(2)J 

3.  Afpeal  and  Bbbob  «=3901  —  Rkvuw  — 
FiHDinos  ow  Fact. 

One  attacking  on  appeal  flndii«S'0{  fact 
by  tbe  trial  court  has  Um  burden  of  showing 
Oat  the  evidence  prepmderatad  agunst  the 
findings. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1771,  8676 ;  Dec.  Dig.  «=» 
901.] 

4.  Apfeai.  and  BaaoB  4=»1011(1)— Bktibw— 
Findings. 

A  finding  of  fact  by  the  trial  court  on  con- 
flicting testmony  wll^  as  the  credibility  of 
witnesses  is  for  the  trier  of  facts,  be  upheld 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  3988-898S:  Dec  Dig.  «=» 
1011(1).] 

Appeal  from  District  Court,  Bllrer  Bow 
County;  3.  J.  Lynch,  Judge. 

Action  by  Mose  Robltallle,  as  administrator 
of  the  estate  of  Frank  Bobitailie,  against 
J.  W.  Boulet  From  a  Judgment  Zor  defend- 
ant and  an  order  denytog  a  new  trial,  plaia- 
tUt  appeals.  Affirmed. 

B.  F.  O'Flynn*  of  Botte,  for  appellant 
William  Meyer,  of  Bntte,  for  respondent 


HOIXOWAT,  J.  On  September  27,  1909, 
Frank  Bobitailie,  by  a  deed  absolute  In  form, 
conveyed  to  J.  W.  Boulet  a  randb.  consisting 
of  approximately  1,100  acres,  situated  at  Fee- 
ly  Station  la  Silrer  Bow  county.  la  June, 
1812,  Bobitailie  died,  and  tbe  administrator 
of  his  estate  Instituted  this  suit  to  bare  tbe 
deed  declared  to  be  a  mortgage,  to  secure  an 
aoconnting  of  rents  and  profits,  and  to  re- 
deem the  property.  The  only  material  Issue 
raised  by  the  pleadings  is  whether  the  con- 
veyance was  intended  to  eridence  an  absolute 
sale  or  securl^  for  a  debt  The  trial  resultr 
ed  In  favor  ot  defendant,  and  plaiidllE  ai^ieal- 
ed  from  an  order  denying  him  a  new  triaL 

1.  On  tbe  Bfotlon  to  Dismlaa. 

[1]  la  tbe  preiiaratlon  of  his  brief .^oonnsd 
for  app^ant  apparently  made  no  effort  to 
comply  with  rule  10,  subdlvlalon  8b,  4^  the 
roles  of  this  court  C128  Pac  xll).  There  are 
not  any  apeclflcatlons  of  errors,  but  since 
there  is  but  a  single  contention  made,  via. 
that  the  evidence  is  Insufficient  to  sustain  the 
findings,  we  overlook  the  shortcomings  ot 
oonnsel  in  this  instance  in  order  to  reach  tbe 
merits  ot  the  controrezsy.  The  motion  to  dla- 
mlss  la  orerroled. 

2.  On  tbe  Merits. 

(M]  The  solution  of  tbe  qneoUon  present- 
ed deqpmds  altogether  upon  tlie  Intention  of 
the  parties  to  the  transaction  (tf  S^Cember 
27, 1£09;  27  Oyc  1007.  1^  evidence  ofFered 
by  tha.  tfalntMf  tended  to  ^ve  iSuit  tbe 
transaction  had  its  IncqnUon  In  an  applica- 
tion by  BoUtalUe  to  Boulet  for  a  loan;  that 
Bobitailie  was  in  flnandAl  straits  and  pressed 
by  a  creditor  who  had  a  mortgage  upon  his 
nnch;  tbat  Boidet  gave  to  BoUtaille  an 
agreement  of  some  sort  by  the  terms  at 
which  Qie  ranch  oonld  be  reparchased  at  the 
end  ot  one  year  for  a  fixed  sum;  that  Bobi- 
tailie retained  possession  of  the  randi;  that 
for  the  snbseqaait  years  the  ranch  vas  as* 
seesed  to  BobltaUle;  tbat  BobltaUle  made 
payments  of  considerable  smns  to  Boulet 
after  the  traiuuictlon;  that  a  contemporane- 
ous agreement  with  reference  to  BoUtatlle's 
personal  property  loida  aid  to  plalnttfFs  tiie- 
or^;  and  that  Qie  rantih  waa  reasonably 
worth  a  very  much  greater  sum  tlian  passed 
as  tbe  consideration  for  the  deed.  These 
facta  and  circumstances,  if  standing  alone 
and  unexplained,  would  warrant  a  finding 
tbat  the  deed  was  Intended  as  a  mortgage 
to  seoore  an  existing  indebtedness.  Murray 
V.  Bntte-Monltor  Tunnel  Mln.  Co.,  41  Mont 
449,  UO  Pac.  497.  112  Poc.  1132. 

nnfortnnately  for  pialntlif,  tbe  facts  and 
circumstances  enumerated  above  do  not  stand 
alone,  and  are  not  unexplained.  Moreover, 
in  this  court  plaintiff  must  sustain  the  bur- 
den of  showing  that  tbe  evidence  preponder* 
ates  against  the  trial  court's  findings  (Gibson 
V.  Morris  State  Bank,  49  Mont  60,  140  Pac 
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TO).  Tbe  eTldenee  as  a  whole  la  In  sharp 
oonfllct  ab  to  the  character  of  the  possesston 
b7  BobltalUe  after  8^»tember  27,  1909,  as 
to  who  defrayed  the  expense  of  operating 
the  ranch  and  ImproTlng  it,  as  to  who  paid 
the  taxes,  and  as  to  the  value  of  the  ranch 
at  the  time  the  deed  was  given.  Defendant 
offered  evidence  to  the  efTect  that  Robltallle's 
application  for  a  loan  was  rejected  altogeth- 
er; that  the  transaction  was  a  sale  outright; 
that  for  a  valuable  consideration,  subseqnent- 
l7  passed  to  him,  Robltallle  surrendered  his 
contract  to  repurchase ;  that  the  transaction 
relating  to  the  personal  property  was  inde- 
pendent of  the  <Hie  relating  to  the  real  estate ; 
that  after  September  27,  1909.  RobltaUle  fre- 
gnently  disclaimed  any  interest  in  this  ranch, 
and  finally  made  homestead  entry  on  160 
acres  of  government  land  located  near  t^. 
An  explanation  of  tbe  payments  made  by 
RobltaUle  to  Bonlet,  after  September  27, 1909, 
was  also  tendered. 

The  trial  coart,  with  the  witnesses  before 
it,  and  therefore  in  a  better  position  than  are 
Oie  members  of  this  court  to  pass  upon  their 
credibility  and  the  weight  to  be  given  to  tbe 
testimony,  accepted  defendant's  theory  of  the 
transaction,  and  found  that  the  deed  was  in- 
tended to  evidence  an  fU>solute  sale,  and  was 
not  Intended  as  a  mortgage  to  secure  an  in- 
debtedness. Having  accepted  defendant's 
evidence  as  true,  that  finding  Is  amply  sup- 
ported by  the  record.  Morrison  t.  Jones,  81 
Mont  IM,  77  Pac.  607. 

Appellant  has  failed  to  sustain  tb%  burden 
of  showing  that  the  evidence  prepimderatee 
against  the  findings,  and  far  this  reasm  the 
order  Is  affirmed. 

AfDnned. 

BRANTLY,  G  and  SANNGB,  con- 
cor. 

HERLIHT  V.  DONOHUB  et  aL  CNo.  8849.) 
(Supreme  Ooort  of  Montana.    Nov.  10,  1916.) 

1.  Militia  4=»19— DBarBucnoN  or  Pbopbbtt 
BT  Offioebs  op—Pbhu  Pacik  Cask. 

Where  plalntUT  alleged  and  proved  bis  owner- 
iblp  of  liQuors,  their  destruetkoi  by  defendants, 
officers  of  the  state  militia,  without  bis  consent, 
and  his  damages  consequent  upon  tbe  act,  be 
made  out  a  prima  fade  case. 

[Ed.  Note.— For  other  cases,  see  Militia,  Gent 
T)ig.  88  43,  44 ;  Dec.  Dig.  «s>19.] 

2.  MiLiTZA  <e=al9— DEBTBuorxon  or  Pbopbbtt 
— Civn.  LiABruTT. 

Id  an  action  against  officers  of  tbe  state  mili- 
tia for  destruction  of.  a  stock  of  Uquors,  where 
defendants  admitted  plaintiff's  ownership  of  the 
property  and  their  destruction  of  it,  they  render- 
ed tbemselTes  liable  in  nominal  damages  at  least, 
unless  tbey  could  offer  legal  Justification  for 
their  act 

[Ed.  Note.— For  other  cases,  see  Militia,  Oent 
Dig.  S8  43,  44;  Dec.  Dig.  ^19.} 

B.  PuLADina  ^=>78— CoKFEsaiON  and  Avoid- 

AKCE— STATUTEL 

Under  Rev.  Codes,  i  6540,  subd.  2,  providing 
that  the  answer  must  contain  a  statement  of  an; 


REPOBm  (Utnit. 

u«w  matter  constltnting  a  Mam  or  counter- 
claim, tbe  defense  of  Justifieation  tor  an  Ulcwia 

act  must  be  specially  pleaded,  as  at  eommcm  law. 

[Ed.  Note.— For  Ather  cases,  see  Pleadlnib 
Cent  Dig.  |{  158,  169;  Dec.  Dig.  ♦s»7&l 

4.  OoifSTrrnnoNAZ,  Law  «=a>820  —  Dm  Pbo- 

OBSe— RlOHT  TO  Hbabing. 
Where  the  Governor  declared  a  county  to  be 
in  a  state  of  insurrection  on  accoant  of  labor 
troubles,  and  a  militia  officer  ordered  the  dosinc 
of  saloons  in  a  city,  before  any  punishment  could 
be  inflicted  upon  a  saloon  Iceeper  for  disobeying 
the  order,  notice  to  him  of  the  charge  against 
him.  opportunity  for  him  to  prepare  and  present 
his  defense,  and  an  adjudication  of  his  guilt  by 
some  competent  tribunal  were  indispensable. 

[Ed.  Note.— For  other  cases,  see  Otmstltntional 
Law.  Gent  Dig.  ||  771.  778;  Dec:  Dig.  •s>S20.] 

5.  MrLiTiA  ^19— OiTiz.  LtABUJTr  or  Om- 

CERS— DesTBOOIXOK  Or  PBOFBBTT'— MZUTABT 

Nkcebsitt. 
Officers  of  tbe  state  militia,  who  destroyed 
a  saloon  keeper's  stock  of  liquors  for  violation  of 
tbe  closing  order  of  the  officer  commanding  is  the 
district,  declared  to  be  in  a  state  of  insurrection 
on  account  of  labor  troubles,  could  not  Justify 
their  act  as  a  military  necessity  where  the  liq- 
uors were  not  needed  for  or  devoted  to  the  use 
of  the  troops,  and  tbe  destruction  was  not  neces- 
sary to  prevent  the  liquor  falling  into  the  bands 
of  tile  enemy ;  no  state  of  war  existing. 

[Ed.  Note.— For  other  cases,  see  Militia,  Oent; 
Dig.  8i  43,  44;  Dec  Dig.  «=3l9.] 

6.  Constitdtional  Law  <8=381  —  "Pouom 

POWEB"  OV  StATB— DBSTBUOTIOH  erPBIVATS 

Pbopbbtt  bt  Militia  OmoEBs. 
Where  a  county  was  declared  to  be  in  a  state 

of  insurrection  on  account  of  labor  troubles,  but 
rioters  iu  a  city  were  not  threatening  to  break 
into  a  saloon  to  obtain  intoxicants,  so  that  de- 
struction of  Its  stock  was  not  necessary  to  pr^ 
vent  excesses,  such  destruction  by  miUtia  (A- 
cers  for  violation  of  their  commandiog  officer's 
order  that  saloons  should  close,  except  from  8 
a.  m.  until  7  p.  m.,  was  not  a  valid  exercise  of 
the  state's  "police  power,"  its  power  to  regu- 
late and  control  every  act  or  thing  within  Ita 
jurisdiction  which  tends  to  subvert  the  govern- 
ment injure  the  public,  destroy  tbe  morals  of  the 
people,  or  disturb  the  peace  and  good  order  of 
society,  delegated  by  the  Govsruor,  the  supreme 
executive  power  of  the  state,  to  tbe  militia. 

[Ed.  Note.— For  other  cases,  see  Oonstitutlonal 
Law,  Cent  Dig.  |  148;  Dec.  Dig.  «soSL 

For  other  definitions,  see'  Words  and  ninuns. 
First  and  Second  Series,  Police  Power.] 

7.  MiuTiA  «a>U— OmL  LiABiuTT  or.Ovfli- 
OEBs  —  Rbliahob  on  Obdeb  or  Stifbbiob  — 

DBSTsnoTIOH  OF  PBOFBffTT. 
Where  a  militia  officer,  during  labor  troubles, 
ordered  the  closing  of  saloons,  except  between  8 
a.  m.  and  7  p.  nu,  under  penalty  of  destruction  of 
the  stock  of  liquors,  and  a  saloon  keeper  failed 
to  observe  the  order,  subordinate  militia  officers, 
who  merely  followed  their  superior  officer's  com- 
mands in  destroying  the  offending  saloon  keeper's 
stock,  were  not  subject  to  dvU  liability,  since  the 
order  for  the  destruction  of  tbe  property  was  one 
which  the  commanding  officer  might  lawfully 
have  made  had  the  circumstances  of  the  case 
warranted  it  and,  as  it  was  valid  on  ita  face,  tbe 
subordinate  offiem  could  not  refuse  obedience 
tmtil  they  had  investigated  the  legality  of  the 
order. 

[Ed.  Note.— For  other  cases,  see  Millda,  Gent. 
Dig.  IS  43,  44;  Dec.  Dig.  «»19.] 

Appeal  from  District  Gowt,  Silver  Bow 

County ;  J.  J.  Lynch,  Judge. 
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Action  by  Dennis  Berlihy  against  Dan  J. 
Donohne,  Wade  Gobel.  William  M.  Mcvse,  and 
others,  wherein,  on  Hhe  death  of  Herlihy, 
Michael  Herllhy.  as  eiecntor  of  his  estate, 
was  snbstltuted  as  plalntUf.  From  a  judg- 
ment for  plaintiff,  the  named  defendants 
appeaL  Judgment  against  defendant  Dono- 
hne  affirmed,  and  cause  remanded,  with  direc- 
tions to  enter  judgment,  dismissing  the  action 
as  against  defendants  Gobel  and  Morse. 

J.  B.  Polndezter  and  W.  H.  Poonnan,  both 
of  Helena,  and  Jesse  B.  Boote,  of  Butte,  for 
^ip^lants.  H.  J.  Docker,  Edwin  M.  Lamb, 
and  Hanry,  Templanon  St  Oavles.  all  of 
Bntte,  tm  raopondait. 

HOLLOWAY,  J.  On  September  1,  1014. 
the  GoTernor  of  this  state  Issued  a  procUuna- 
tkm  declaring  the  amntr  of  Silver  Bow  In  a 
■tale  of  InsnrrectkHi.  A  ptntion  of  the  or- 
sanlKd  mllltla  under  13ie  command  of  VbS. 
Dan  J.  Donobne,  with  Wm.  Morse  and  Wade 
Oobd,  subordinate  officers,  was  ordered  to 
the  aceoB  of  the  trouble  for  the  declared 
purpose  of  restoring  peace  and  good  order 
and  r^Ulitatlng  the  cItH  aathority  in  that 
conn^.  Cpra  taldng  command  of  the  troops, 
IfaJ.  Donohne  Issued  an  order,  closing  sa- 
loons and  other  places  where  Intoxlcattog 
Uquors  were  for  sale.  Tbla  order  was  there- 
after modified  so  as  to  permit  such  places  to 
be  open  for  boslnesB  fftun  8  a.  m.  until  T  p. 
m.  daily.  On  September  19tti  BCaJ.  Donobne 
ordered  Morse,  Gobel,  and  certain  oiUated 
men  to  take  ftom  the  saloon  of  Dennis  Her- 
llhy  the  sto^  of  liqwHTS  ttaer^  and  destroy 
the  same,  and,  the  order  having  been  ex- 
ecuted, this  action  In  trespass  was  brought 
to  recover  actual  damages  to  the  amount  of 
the  value  of  the  property  destroyed,  and 
punitive  damages  In  the  sum  of  $1,000. 

The  complaint  alleges  the  ownership  and 
value  of  the  property,  the  trespass  and  de- 
struction of  the  proiKrty,  and  that  the  de- 
fendants acted  wrongfully  and  with  malloe. 
The  answer  consists  of  a  general  denial  and 
certain  affirmative  allegations,  which  set 
forth  the  proclamation  of  the  Governor,  the 
original  and  amended  order  by  the  command- 
ing officer,  and  allege  that  the  plaintlfT,  Den- 
nis Herlihy,  while  the  amended  order  was  In 
full  force  and  ^ect  and  with  knowledge 
of  such  order,  willfully  vl<^ted  the  same  by 
opening  bis  saloon  and  dispensing  Intoxicat- 
ing liquors  within  the  prohibited  hours  on 
September  17th ;  that  at  the  time  there  was 
great  disorder  In  Silver  Bow  county ;  that 
the  commanding  officer — 

"had  reasfui  to  believe  aod  to  expect  that  certain 
of  the  insorrectlonistfl  in  said  county,  and  law- 
bnakers  therein,  would  cause  riots  to  occur,  and 
do  violence  to  both  property  and  human  life; 
that  iu  view  of  tlieae  facts  said  commaQding  offi- 
cer of  said  military  forces  believed  that  it  was 
Imperatively  necessary  to  ftwbid  tiie  sale  or  dis- 
tribntion  or  giving  away  of  intoxicating  liquors 
later  than  7  o'clock  in  the  evening  and  before  8 
o'clock  in  the  morning;  and,  in  order  to  prevent 
the  plaintUC  herein  m>m  furnishing  Uquors  to 


persons  within  tiie  hours  dnrfaig  which  persons 
were  forbidden  to  sell  or  furnish  liquors  to  oth- 
ers, the  said  commanding  officer,  with  certain  of 
bis  subordinate  officers  and  soldiers,  destroyed 
the  said  stock  of  Uquors  belonging  to  the  plaintiff 
herein  as  a  necessary  measure  to  prevent  drunk- 
enness, breaches  of  tiie  peace,  and  rioting,  and  as 
an  example  to  other  retail  Uquor  dealers,  to  pre- 
vent them,  as  well  as  the  plaintiff  herein,  from 
either  seUing  or  giving  away  intoxicating  Uquors 
later  tban  7  o'clock  in  the  evening  and  oef6re  8 
o'clodc  In  the  morning." 

The  reply  admits  the  official  character  of 
each  of  the  defendants;  admits  that  the 
proclamation,  the  order,  and  amended  order 
were  Issued;  that  the  appealing  defendants 
destroyed  the  property  in  question,  and  de- 
nies all  other  facts  pleaded  by  way  of  de- 
fense. After  Issues  were  Joined,  bat  before 
trial,  Dennis  Herlihy  died,  and  the  executor 
of  his  last  will  was  substituted  as  a  party  to 
the  action.  Upon  the  trial  plalntlfC  abandon- 
ed his  claim  for  punitive  damages,  made  ont 
a  prima  fade  case  in  other  respects,  and 
called  Maj.  Donohoe  as  a  witness  to  prove 
the  destruction  of  the  property.  On  croes- 
examination  counsel  for  defraidants  aoafjoA 
to  prove  the  facts  pleaded  in  the  answer 
and  denied  by  the  r^ply,  but  the  offered  evi- 
dence was  exduded  as  not  within  the  range 
of  jftoper  cross-examination.  In  their  case 
in  chief,  defendants  again  offered  the  same 
diaracto'  of  evidence  bat  It  was  objected  to 
upon  the  foUowlng,  among  other,  grounds: 

"That  there  is  no  plea  in  the  answer  that  the 
destruction  of  the  property  or  any  of  the  proper- 
ty was  at  all  necesaaiy  to  prevent  the  increase 
ing  or  spreading  oat  of  the  Insurrection  or  to 
aid  in  suppressing  any  insurrectioD.'* 

The  objection  was  sustained,  and  the  evi- 
dence was  excluded.  The  court  dismissed 
the  action  aa  to  certain  other  defendants 
oriidnally  joined,  and  directed  a  verdict  In 
favor  of  plaintiff  and  against  these  appeal- 
ing defendants,  leaving  to  the  Jury  for  dfr 
termination  the  amount  of  compensatory 
damages  <mly.  From  a  Judgment  entered  up- 
on a  verdict  for  plaintiff,  this  appeal  Is  pros^ 
ecuted.  The  correctness  of  the  trial  court* s 
ruling  in  excluding  defendants'  offered  evi- 
dence is  the  question  presented  for  review. 

[1 , 2]  The  right  of  a  person  to  acquire, 
hold,  and  protect  property,  to  be  secure  in 
his  possession  of  it  against  unreasonable 
aelcure,  and  to  retain  It  untU  deprived  ot 
It  by  due  process  of  law,  is,  as  among  Bng- 
llsh-speaklng  people,  as  <^d  as  the  common 
law  Itself.  Its  origin  antedates  by  many 
years  the  guaranty  contained  In  Magna 
CSiarta.  The  right  Itself  was  the  Inheri- 
tance of  our  people  who  Inhabited  the  ter- 
rlt(Mry  acquired  from  Great  Britain  at  the 
dose  of  the  Revolution,  and  was  adopted  by 
the  people  of  the  territory  of  Montana  by 
its  first  legislative  assembly,  and  wa»  con- 
tinued In  force  thereafter.  It  Is  now  em- 
bodied In  the  Bill  of  Rights  (article  3  of  our 
state  Constitution).  When,  therefore,  plain- 
tiff alleged  and  proved  his  ownersbip  of  the 
pn^rty,  its  destruction  by  these  d^endants 
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without  hla  consent,  and  his  damages  conse- 
quent upoD  that  ad;,  he  made  out  a  prima 
fade  case.  Indeed,  In  the  ll^t  of  the  plead- 
ings, little  proof  was  required  ttom  plalntur, 
for  by  their  admission  of  plain tHTs  owner- 
sbip  and  tteta  destroctlon  of  the  propert^r. 
defendants  rendered  thenuelvee  UaUe  In 
nominal  dlunegea  at  least,  unless  tbey  coold 
offer  I^al  justification  for  their  acL  The 
answer,  considered  In  Its  entirety  must  be 
viewed  as  In  the  nature  of  a  confesGlTOi  and 
aToidaiu» — an  admission  of  the  destruction 
of  private  property  and  an  attempt  to  Jus- 
tify It. 

[3]  niat  it  Is  possible  for  a  set  of  drcnm- 
stsnces  so  to  combine  as  to  inresent  a  l^Eal 
Justlfloitlon  for  the  act  of  a  public  officer 
In  destroying  private  property  against  the 
will  of  the  owner  and  leaving  the  owner 
remediless  cannot  be  gainsaid.  Tbe  conten* 
tlon  made  In  the  trial  court  and  here  la  that, 
thou^  these  defendants  m^fbt  posEibly  have 
set  forth  factB  suffldrat  to  constltnte  a  de- 
fense they  fRlted  to  do  so;  In  other  words, 
that  the  facts  pleaded  do  not  constU^te  a 
JustiflcatbHi  for  tlie  destruction  of  plalntUTs 
property.  That  a  defense  of  this  charactn 
must  be  specially  pleaded  was  t3ie  role  at 
commcHi  law.  It  la  also  the  rule  in  most  ot 
the  states  where  the  Code  system  prevails^ 
and  in  this  Jurisdiction  by  statute.  Subdi- 
vision 2,  I  6540,  Revised  Codes. 

[4,  B]  Let  it  be  conceded  in  tbe  first  in- 
stance tliat  the  order  of  MaJ.  I>(Hi<diue,  dos- 
ing the  saloois  from  7  p.  m.  nntU  8  a.  m. 
dally,  had  tbe  force  and  effect  of  a  statute, 
and  that  for  a  violation  of  that  order  any 
reasonable  punishment  might  have  bem  In- 
flicted, still  we  cannot  concede  to  tbe  organ- 
ized militia,  or  to  any  depattmoit  of  our  gor- 
emment,  cr  to  any  function  of  govenuaoit, 
the  right  to  convlet  and  punish  witliont  no- 
tice, a  hearlnft  or  an  adjudication.  Befcwe 
any  punishntent  could  be  Inflicted  upon  Her- 
lihy,  notice  of  the  charge  against  him,  an 
d^rtunlty  for  him  to  pcepaxe  and  present 
his  defense,  if  any  he  had,  and  an  adjudi- 
cation of  his  guilt  by  some  competent  tri- 
bunal were  lndl8pcaisabl&  It  Is  nowhere  con- 
toided  that  Herllhy  pleaded  guilty,  while 
the  diargea  preferred  against  him  in  the  an- 
swer are  denied  In  the  reply.  The  answer 
IkOa  to  all^  that  Herlttiy  was  accnseo.  noti- 
fled,  tried,  or  convicted  before  bis  property 
was  confiscated;  and,  in  tbe  absence  of  these 
necessary  allegations,  the  question  of  the 
extent  of  the  punishment  whldi  might  have 
been  Inflicted  does  not  aris&  Under  this  an- 
swer the  destruction  of  the  prwerty  cannot 
t»  Justified  as  a  pmalty  Imposed  for  a  vlo- 
latltHi  of  the  order.  Ndther  can  it  be  Jus- 
tified as  "a  milituy  necessity."  Tbe  sto(A 
of  liquors  was  not  needed  tta,  nor  devoted 
to,  the  use  of  the  troc^  A  state  of  war 
did  not  exist,  and  the  destruction  of  Uxe  prop- 
erty was  not  necessary  to  prevent  it  falling 
into  the  hands  of  the  auxay. 

[I]  Tbe  defense  must  rest  upon  the  theory 
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that  the  order  was  a  reasonable  and  neces- 
sary poUoe  regulation  and  the  destruc- 
tion of  the  jfiogaety  a  valid  ezerdse  of  the 
state's  p(dlce  power.  Tbe  ordn  In  questl<m 
as  amended  would  read  as  follows: 

"(5)  All  saloons  and  places  where  intoxicating 
liquors  are  sold  at  retail  as  a  beverage  will  be 
closed  at  once  and  kept  closed  (except  from  8  a. 
m.  antil  7  p.  m.  daily)  until  further  orders.  Tbe 
stock  of  liquors  of  ajaj  pemm  or  persons  violat- 
ing this  rale  will  be  destroyed  ana  all  Tiolators 
severely  punished." 

By  sectUin  B,  artide  7  of  the  Constitution, 
the  suprrane  necutlTe  power  Is  vested  in 
the  Oovemor,  who  Is  diarged  witti  tiie  duty 
to  see  that  the  la\ra  are  fkithfully  executed. 
Section  6  provides  the  means  available  to  tbe 
executive,  when  necessary,  to  execute  the 
power  or  perform  the  du^  devolved  upon 
him: 

'fThe  Ooremor  shall  be  commander-in-chief  of 
Oie  militia  forces  of  the  sute,  *  *  *  and 
shall  have  power  to  call  out  any  part  or  the 
whole  of  said  forces  to  aid  in  tbe  execution  of  the 
laws,  to  suppress  insanecticm  or  to  r^el  In- 
vadon.*' 

When  the  organized'  militia  was  called  into 
the  service  of  the  state  In  1914,  It  bat  pa> 
formed  the  function  of  the  strong  arm  of  the 
encutlve  by  \rtildk  he  could  aid  In  executing 
the  law  or  in  suppressing  the  insurrection. 
Independently  of  the  executive  It  had  no 
power  or  authori^.  exo^  possibly  with  ref- 
eroue  to  its  own  Intonal  aflaira.  It  acted 
as  an  executive  agency,  subject  to  the  or- 
ders of  tbe  Oovonor  and  bound  by  tbe  ao^ 
thority  whidi  be  might  lawfully  ererdse. 
Ibe  Governor  is  at  all  times  amraable  to  the 
Gon&titntlon  and  laws  of  the  statfc  They 
are  the  chartera  of  his  powers,  and  In  them 
he  must  find  the  authority  for  hla  official 
acts.  W^ile  he  may  not  exceed  their  l>omids 
in  any  instance,  he  may  Invoke  any  remedy 
provided  by  them  for  the  purpose  whenever 
the  exigencies  of  a  particular  case  call  for  it 
One  of  the  instrumentalities,  the  use  of  which 
Is  sanctioned  by  the  law  for  the  preserra- 
tlon  of  peace  and'  good  order,  Is  the  police 
power  of  the  state;  and,  while  no  court  or 
text-writer  has  assumed  to  define  with  ac- 
curacy the  limits  of  the  power,  it  may  be 
said  generally  that  the  state  may  regulate 
or  control  every  act  or  thing  within  its  Juris- 
diction which  tends  to  subvert  the  govern- 
ment, to  injure  the  public,  to  destroy  the 
morals  of  the  pe<9le,  or  to  disturb  the  peace 
and  good  order  of  society.  That  tbe  state 
may  enforce  a  proper  police  regulation  by  the 
imposition  of  fine  or  imprisonment,  or  both, 
is  conceded  generally.  That  within  the  nar- 
row limits  of  actual  and  pressing  necessity 
private  property  may  be  taken  and  'destroyed 
for  tbe  public  good  scarcely  admits  of  de- 
bate. Tba  most  comm<Hi  lliustratlon  of  this 
is  the  demolition  of  a  building  to  prevent 
the  spread  of  a  conflagration.  But  in  every 
instance  where  sndi  a  right  has  been  exer- 
cised and  questioned,  tbe  dedaloii  uphoMing 
the  right  makes  it  dear  beyond  cmtroversy 
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that  only  the  most  orenidtng  necessity  will 
justify  or  excaae  the  officer  ordering  Budi  de- 
Bt  ruction. 

It  is  not  alleged  that  the  rioters  In  Bntte 
were  threatening  or  about  to  break  into  Her- 
Uhy's  saloon  to  obtain  Intoxicating  liquors, 
and  that  de8tnicti(»i  of  the  stock  was  neces- 
sary to  prevent  the  excesses  which  might 
reasonably  be  expected  to  follow  the  free 
access  of  disorderly  disposed  persons  to  the 
liqnors.  It  is  not  pretended  that  the  arrest 
and  imprisonment  of  Herllhy  and  the  clos- 
ing of  his  place  of  buslnefes  during  the  In- 
sorrection  would  not  have  been  equally 
efficadouB  as  a  means  of  preventing  drunk- 
enness,  disorder,  or  rioting.  Under  constl- 
tattonal  govenunent  such  as  ours,  the  de- 
Btmction  of  private  property  without  com- 
penaatlon  to  the  owner  most  be  the  last 
resort,  avftUable  only  in  the  presence  of  Im- 
mln«it  and  OTwwhelmlng  necessity  which 
brooks  no  delay.  In  falling  to  all^  facts 
■nffident  to  dlscloae  such  necessity,  the  an- 
swer falls  to  make  out  a  Jn&tlflcatlon  for  the 
treqmM,  and  for  this  reason  the  offered  evi- 
dence was  properly  rejected. 

[7]  2.  Upon  the  trial,  evidence  was  intro- 
duced to  the  effect  that  defendants  Morse  and 
Gobal  were  concerned  in  the  destruction  of 
Uw  property  to  the  extent  trnly  that  they 
obeiyed  ttw  wAer  ot  their  superior  <^Bcer. 
This  was  not  controverted,  and  may  be  ac- 
cepted MB  an  establlaibed  fact 

law  drcnmstances  under  wUdi  a  suboiv 
dinata  military  officer  may  be  acquitted  for 
acts  otherwise  wrongful,  upon  the  score  that 
he  merely  obeyed  a  command'  from  one  over 
him  in  authority,  have  received  mu<A  con- 
■IderatlnL  The  antborUles  are  not  agreed 
upon  the  question  presented  here,  and  a  re- 
view would  be  of  little,  it  any,  aid.  To  per- 
mit an  inferior  military  officer  to  stop  and 
qneatiui  tbe  validity  of  every  command  of 
bis  siUMorlor  wonld,  at  once^  destn^  di&d- 
pUne,  and  oODVert  an  army  into  a  debating 
society  wltboot  a  moaiitor  or  referee^  Tti» 
same  Constitution  whldi  guarantees  the  se- 
curity ot  life  and  property  provides  for  or^ 
ganlsed  military  forces  in  this  state.  When 
onr  people  adopted  tbe  Oonstitntlon  with  Ita 
reference  to  the  miUtla,  tiiey  mufet  have  had 
In  contemplation  militia  organized,  officered, 
and  disciplined  as  sucb  forces  were  general- 
ly at  the  time.  An  army  without  discipline 
is  a  mob.  Tbe  highest  duty  of  the  soldier 
is  to  obey,  for  upon  obedience  all  discipline 
must  depend.  Necessity  Is  the  foundation  for 
organized  military  forces;  and  to  the  ex- 
tent that  necessity  requires  it,  obedience  to 
orders  is  demanded.  But  necessity  can  never 
require  obedience  to  an  order  manifestly  U- 
l^al  or  beyond  the  authority  of  the  superior 
to  give,  and  therefore  reason  and  conunon 
sense  seem  to  justify  the  rule  that  the  in- 
ferior military  officer  may  defend  his  act 
against  civil  liability  by  reference  to  the 


order  of  his  superior,  unless  sudk  order  bears 
upon  its  face  tbe  marks  of  Its  own  Invalidity 
or  want  of  authority.  If  the  order  la  one 
which  the  superior  might  lawfully  make,  the 
Inferior  cannot  refuse  obedience  until  he 
shall  have  Investigated  the  surrounding  cir- 
cumstance and  determined  for  himself  that 
they  justly  the  order  in  the  particular  in- 
stance. If,  on  the  other  hand,  the  order  Is 
so  palpably  Illegal  or  without  authority  that 
any  reasonably  prudent  man  ought  to  rec<«- 
nize  the  fact,  obedience  thereto  furnishes  no 
excuse  for  a  wrcmgfnl  act,  ev^  though  dis- 
obedience may  subject  the  offender  to  punish-, 
ment  at  the  hands  of  a  military  trlbnnaL 

In  the  present  instance  the  order  for  tbe. 
destruction  of  the  proi>erty  was  one  whldb 
Maj.  Don(Aue  might  lawfully  have  made. 
If  the  drcamstances  of  the  case  warranted 
it,  and  since  it  was  valid  on  Its  face,  tbe 
subordinate  offlcna  could  not  refuse  obedi- 
ence until  they  In&tltuted  and  carried  on 
their  own  investigation  to  ascertain  whether 
the  surrounding  circumstances  Justified  it 
They  oould  rely  upon  Its  aH>arent  validity 
and  Justify  their  acts  in  obeying  It.  We  be- 
lieve the  views  ej^ressed  are  In  harmony 
with  enlightened  reason,  and  best  serve  tbe 
double  purpose  of  securing  private  rights 
and  protecting  subordinate  military  officers 
in  tbe  execution  ot  tbe  duty  wtajeb  they  may 
be  called  upon  to  perform. 

Tbe  Judgmoit  against  the  defendant  Don- 
ohne  Is  affirmed.  The  cause  la  remanded  to 
the  district  court,  with  directions  to  enter 
Judgmont,  dismissing  the  action  as  against 
defendants  Morse  and  GobeL  The  respond- 
ent may  recover  one-half  of  bis  trial  court 
costs  and  one-half  of  his  costs  on  appeal 
from  the  defendant  Donobue.  Hbe  defend- 
ants Morse  and  Gobel  may  recover  from  re- 
spondent oDfr-half  of  the  trial  court  costs 
incurred  by  the  appealing  defendants,  and 
one-halt  of  tbe  ooBts  Incurred  by  appellants 
on  appeaL 

BBAMTLT,  O.  J.,  end  BANNER,  J.,  ooncor. 


STATH  V.  ELMER.    (No.  2906.) 

(Supreme  Court  of  Utah.    Nov.  16,  1916.) 

Cbihinai,  Law  «s9780(3)  —  iHsrauonona — 
Aocomplicb's  Tbbtiuont. 
An  employ^  of  defendant  testified,  in  a  pros- 
ecution for  cattle  theft,  that  when  directed  by 
defendant  to  get  up  three  red  cows,  he  drove 
three  cows  marked  similar^  to  those  daimed 
to  have  been  stolen,  to  a  point  near  defendant's 
[dace,  and  that  when  asked  if  everything  was 
all  right,  defendant  nodded  in  the  affirmative. 
There  ww  no  other  evidence  to  connect  defcndunt 
with  the  theft  of  the  cattle,  and  there  was  evi- 
dence that  the  employ^  acted  with  guilty  knowl- 
edge if  he  was  not  the  sole  thief.  Meld^  that 
defendant  was  entitled  to  a  charge  that  if  tbe 
employs  waa  an  accomplice,  then  defendant 
could  not  be  convicted  because  there  was  no 
evidence,  save  that  of  the  accomplice,  to  connect 
defendant  with  the  ci^ime,  and  a  charge  tbat.  It 
the  employs  waa  an  accomplice,  his  testimony 
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required  corroboration  before  a  conviction  could 
be  had  was  erroneous. 

[Ed.  Note. — BV>T  other  cBBes.  see  Orimfai&l 
law.  Cent.  Dig.  1 1861 ;  DecTDts.  «sb780{3).] 

Appeal  from  District  Court,  Duchesne 
Coant? ;  A.  B.  MoisaD,  Judge. 

Clark  Elmer  was  convicted  of  cattle  theft, 
and  he  appeals.  BeTersed  and  remanded. 

J.  A.  Wilson  and  John  T.  Pope,  both  of 
Vernal,  for  appellant  A.  B.  Barnes,  Atty. 
Gen.,  and  B.  Y.  Higglns  and  G.  A.  Iverson, 
Asst  Atty&  Gen.,  for  the  State. 

STRAUP,  O.  J.  The  defendant  was  con- 
victed of  stealing  three  cows,  and  appeals. 
Among  other  assignments,  it  Is  contended 
that  the  evidence  is  Insufficient  to  connect 
him  with  the  commission  of  the  ollease,  and 
that  the  court  erred  In  refasing  to  cibarge  as 
requested  by  him. 

The  defendant  lived  at  Randlett  The 
owner  testified  that  he  had  about  125  head  of 
cattle  ranging  near  the  WeUs,  about  15  or 
20  miles  from  Randlett,  marked  with  two 
waddles  on  the  neck  and  a  dewlap,  some 
branded,  "87W"  and  some,  diamond  X  dot; 
and  that  In  February  of  1916,  he  lost  9  head 
from  the  range. 

Another  wltnen  for  the  state^a  Mr.  Oartls, 
testifled  that  in  Februar7  of  that  year  be, 
for  a  few  days,  was  in  the  defendant's  em- 
vHoy,  hauling  hay;  that  Uie  defendant  told 
Mm  to  go  to  the  Wells  and  get  S  red  cows, 
and  that  he,  In  obedienoe  to  Uie  reanest,  went 
to  the  Wells,  and  there,  within  a  lew  miles, 
took  from  a  herd  of  about  20  head  ot  cattle 
S  red  cows,  marked  with  two  waddles  and 
a  dewlaxh  Be  did  not  testify  as  to  the 
brands.  He  farther  testifled  that  he  drove 
the  three  cows  to  a  bend  in  the  Ducbesne 
river  several  mllea  txom  the  defendant's 
place,  and  there  left  tiiem,  and  informed 
the  defendant  where  they  were.  He  testified 
that  he  was  not  certain  that  he  had  the 
right,  cows,  but  afterwards  asked  the  defend- 
ant if  "eveiTthing  was  all  right,"  and  that 
the  defendant  answered  by  nodding  his  head. 
What  was  done  with  or  what  became  of  the 
cows  left  by  Curtis  at  the  bend  of  the  river 
was  not  shown.  None  of  them  were  shown 
to  have  come  Into  the  defendant's  possession, 
or  that  he  had  anything  whatever  to  do  with 
them.  Except  as  testified  to  by  Curtis,  there 
was  no  evidence  to  connect  the  defendant 
with  the  commission  of  the  offense.  Some 
evidence  was  adduced  to  show  that  he  sold 
the  carcass  of  a  cow  in  February  to  a  nearby 
dealer  in  meats.  But  It  was  Indisputably 
shown  that  that  cow  was  rightfully  purchas- 
ed by  him  from  an  Indian,  and  was  not  the 
subject  of  the  larceny.  That  was  testified  to 
by  a  government's  Indian  agent,  with  whose 
consent  the  cow  was  purchased  by  the  de- 
fondant  from  the  Indian,  and  was  also  indis- 
putably shown  by  other  testimony.  Though 


Cnrtia,  in  the  taking  of  the  cows,  should 
be  regarded  as  having  acted  In  good  faith  and 
without  guilty  knowledge,  yet,  even  in  that 
view,  it  is  doubtfol  whether  the  evidence  Is 
8DfBci«nt  to  connect  the  defendant  with  the 
commission  ct  the  otCeoae.  There,  however, 
is  evidence  to  Justify  a  finding  that  Curtis, 
in  the  taking,  acted  with  guilty  knowledge, 
and  if  he  was  not  the  sole  thief,  yet  partici- 
pated in  the  commission  of  the  ofl:ense  as  an 
accomplice,  and  thus  was  himself  subject  to 
prosecution  for  its  commission.  That  is  evi- 
denced from  his  knowledge  that  cattle  were 
ranging  at  or  near  the  Wells,  his  manner  of 
taking,  driving,  and  leaving  them,  and  his 
conduct  when  informed  that  he  was  accused 
of  the  theft,  and  that  the  officers  were  look- 
ing for  him,  the  particulars  of  which  need 
not  here  be  related.  In  view  of  this  the  de- 
fendant proposed  requests  to  charge  that,  U 
the  jury  found  Curtis  was  an  aocompllce^ 
then  the  defendant  could  not  be  convicted, 
for  the  reason  that  there  was  no  evidence 
without  the  aid  of  the  testimony  of  the  ac- 
complice to  connect  the  defendant  with  the 
commission  of  the  offense.  The  court  refused 
that,  and  charged  the  jury  that  If  they  found 
Curtis  was  an  accomplice,  his  testimony  re- 
quired corroboration  before  a  verdict  of 
guilty  was  justified.  Thus  the  court  left  It 
to  the  jury  to  determine.  In  the  event  they 
found  Curtis  was  an  accomplice,  whether 
there  was  corroborating  evidence  or  clrcum- 
stancee,  independently  of  the  t^timony  of 
the  accomplice,  to  connect  the  defendant 
with  the  commission  of  the  offens&  It  Is 
very  dear  there  is  no  such  evidence.  The 
defendant,  therefore,  was  entitled  to  the  re- 
quest, and  the  court  erred  In  not  giving  It. 
In  view  of  this  it  Is  unnecessary  to  expreaa 
an  oidnlon  upon  <AbOT  questions  presented. 
Let  the  judgment  .be  reversed,  and  the  case 
remanded  for  a  new  trial  Such  is  the  order. 

FRICE  and  M cCABTT,  J  J.,  ctmcnr. 


STATE)  T.  BELISLE.    (No.  1880.) 
(Supreme  Court  of  New  Mexico.  Nov.  21, 191flL 
Bdiearing  Denied  Dee,  21,  18160 

(8yUabu9  by  the  Court.) 

1.  HoicioiDB  ^=>142(7)  —  iNDicniBlTT  —  y±' 

Evidence  examined,  and  held  to  show  no 
rariance  between  the  allegation  of  the  Indict- 
ment that  the  weapon  employed  was  unknown 
and  the  proof  adduced  by  the  state. 

[Ed.  Note. — For  other  cases,  see  Homiddeu 
Cent  Dig.  I  266;  Dec  Dig.  <S»142(7).] 

2.  CJanaKAi.  IiA.w  «=a8eO(l)— Ikstbuotions— 
RBqui^TS. 

Courts  are  not  bound  to  give  instructions, 
which,  even  if  correct,  are  merely  cumulative, 
and  state  in  another  form  a  proposition  of  law 
already  given  to  the  jury. 

[Ed.  Note.— For  othw  cases,  see  Oriminal 
Law,  Cent.  Dig.  |  2011;  Dec.  Dig.  «=»a20(l).l 
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AiVMl  from  District  Court,  OoMax  Ooan- 
ty;  T.  D.  Leib,  Judge. 

Thomas  J.  Bellsle  was  convicted  of  toI- 
nnt&ry  manslaughter,  and  appeals.  Affirmed. 

B.  C.  CramptfHi  and  Morrow  St  Alford,  all 
of  Raton,  far  appellant.  H.  S.  Bowman, 
Asst  At^.  GoL)  for  the  State. 

BOBEBT8,  O.  J.  i^ltant  was  Indicted 
by  ttie  grand  Jury  of  GoUuc  county  for  the 
murder  of  WllUam  O.  Payne.  The  Indict- 
ment was  In  the  osual  form  of  a  first  d^ree 
Indictmoit,  bnt  did  not  designate  the  Instru- 
ment ranplc^ed  in  the  klUlng,  diarglng,  how- 
ever, that  the  homicide  had  been  perpetrated 
"with  a  certain  deadly  weapon,  the  exact 
alxe,  kind,  and  description  of  which  la  to 
these  grand  Jurors  unknown."  Appellant 
was  brought  to  trial  upon  this  indictment, 
and  the  jury  returned  a  verdict  finding  him 
fullty  <tf  T<dnntary  mansOangbtw.  Fn»n  the 
Judgment  pronounced  upon  the  voxdict,  he 
prosecntes  this  appeal, 

[1  ]  The  first  question  prennted  i>  alleged 
exnw  up<m  the  part  of  the  trial  coait  In  not 
sustaining  appellant's  motion  for  an  In- 
structed verdict  made  at  the  dose  of  the 
state's  case  in  chief  and  rmewed  at  the  dose 
of  the  whole  case.  The  groond  of  aald  mo- 
tion was  that  there  was  a  variance  between 
the  allegations  of  the  Indictment  and  the 
pToot,  in  that  the  Indictment  charged  that 
the  weapon  was  unknown,  whereas  the  proof 
showed  that  the  homicide  was  perpetrated 
by  means  oi  a  pltchforic. 

No  person,  other  than  the  defendant  and 
the  deceased,  was  present  at  the  time  of 
the  homicide,  and  the  witnesses  for  the 
state  testified  that  blood  was  found  upon 
the  handle  of  a  pitchfork  fonnd  near  the 
body  of  the  deceased,  and  also  that  there 
was  blood  upon  the  neck  yoke,  attached  to 
the  tongue  of  a  wagon  by  a  wire;  also  blood 
splotches  were  found  In  various  places  upon 
the  ground  near  the  scene  of  the  encounter. 

Appellant  testified  as  a  witness  In  the 
case,  and  stated  that  he  struck  the  deceased 
over  the  head  with  the  handle  of  the  pltch- 
foik  In  question.  Appellant  contends  that  It 
was  the  duty  of  the  state  to  show  that  the 
weapon  alleged  in  the  Indictment  to  have 
been  used  in  perpetrating  the  assault  wan 
unknown  to  the  grand  Jury,  and  could  not 
have  been  known  by  reasonable  exertion  and 
diligence. 

It  Is  true,  as  appellant  contends,  that  the 
evidence  on  behalf  of  the  state  pointed 
strongly  to  the  fact  that  the  appellant  had 
used  the  pitchfork  In  assaulting  the  deceased, 
but  this  was  due  solely  to  the  fact  that 
blood  was  found  on  tbie  handle  thereof. 
Blood  was  likewise  found  upon  a  neck  yoke, 
but  this  was  wired  to  the  tongue  of  a  wag- 
oa;  hence  appellant  argued  this  Instrument 
could  not  have  been  employed.  We  think, 
when  all  the  evidence  offered  on  behalf  of 
the  state  la  cmsldered,  the  weaptm  employ- 


ed by  appellant  In  effecting  the  death  of 
the  deceased  Is  still  a  matter  of  doubt  Of 
course,  when  we  turn  to  the  testimony  of 
the  deTendant.  the  matter  la  cleared  up,  and 
the  fact  la  established  that  he  used  the 
pitchfork,  but  the  grand  Jury  had  no  right 
to  call  him  as  a  witness.  That  body  appar- 
ently had  before  It  all  the  witnesses,  save 
the  defendant,  who  knew  anything  about  the 
transaction,  and  after  all  the  witnesses  had 
detailed  all  the  facts  of  which  they  were 
cognizant,  the  question  of  the  weapon  used 
was  still  in  doubt,  but  pointing  more  or  less 
strongly  to  the  fact  that  the  pitchfork  had 
been  employed.  If  appellant's  contention 
were  correct  that  the  allegation  Is  material 
and  the  proof  must  correspond  therewith, 
had  the  grand  Jury  alleged  that  the  pitch- 
fork was  employed,  the  appellant  could  easi- 
ly have  secured  his  acquittal  by  testifying 
that  he  used  the  ned£  yoke  or  some  other 
Instrument,  and  convincing  the  jury  of  the 
truth  of  audi  fact 

The  case  of  State  v.  Klasner,  19  N.  M.  474, 
14S  Pac.  679,  does  not  support  api>eUant's 
contention.  In  that  case  It  affirmatively  ap- 
peared by  the  evidence  offered  on  behalf  of 
the  state  that  the  grand  Jury  oonld  readily 
have  ascertained  the  name  of  the  true  own- 
er. Such  fact  was  a  matter  of  record,  and 
did  not,  as  here,  depend  upon  drcumstantlal 
evidence,  which  might  have  been  easily  ex- 
plained away  by  the  defendant  Hence  we 
conclude  that  the  trial  oourt  pr<^rly  over- 
ruled the  motion  for  an  instructed  verdict 

[2]  Appellant  comi^alns  of  the  refusal  of 
the  court  to  give  each  of  his  tendered  In- 
structions, reading  as  follows: 

"The  courts  Instructs  yon  that  a  man  need 
not  wait  until  the  blow  ia  actually  struck  be- 
fore he  has  a  right  to  act  upon  appearances  and 
defend  hinit!«If.  It  la  enough  if  he  honestly  be- 
lievflB,  and  has  reason  to  believe,  from  the  at- 
titude, conduct,  and  manner  of  the  deceased, 
that  he  was  In  danger  of  his  life,  or  of*  great 
bodi^  haim. 

"a%e  court  instraets  yon  tbtA  in  determining 
whether  the  drcomstances  existed  that  would 
justify  the  defendant  In  inflicting  the  wound 
upon  William  C.  Payne  which  subsequently  re- 
sulted In  Us  death,  you  must  determine  that 
fact  from  the  condition  and  circumstances  that 
surrounded  the  defendant  at  the  time  and  idace 
of  the  trouble  as  they  reasonably  apiKared  to 
him  at  that  time;  that  is,  by  placing  yourself, 
in  your  own  minds,  as  far  as  may  be  possible 
from  the  evidence,  niider  the  same  circumstances 
in  which  the  defendant  waa  placed  at  the  time  of 
the  Icilling,  taking  into  consideration  as  far  as 
the  evidence  may  enable  you  to  do  so  the  temper- 
ament of  the  defendant  and  his  moral  and 
physical  eouxage,  or  the  lade  tiunoL" 

The  court  of  its  own  motion  Instructed  the 

jury  as  follows: 

"Ton  are  further  instructed  that  a  person  act- 
ing in  the  lawful  defense  of  himself  need  not  be 
in  actual  imminent  danger  of  his  life,  or  great 
bodily  barm,  before  he  may  slay  his  oasauanc: 
It  is  sufficient  if  in  good  faith  he  bad  a  reason- 
able belief,  from  the  facts  as  they  appeared  to 
him  at  the  time,  viewed  from  bis  standpoint 
that  he  was  in  such  imminent  peril.  It  is  not 
enoagb,  therefore,  that  he  should  merely  believe 
he  is  in  such  inuninent  petU.  He  most  have 
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reasonable  cause  for  bo  believinr.  Whether  or 
not  be  had  a  reasonable  cause  tor  bo  beHeviug 
is  for  you  to  determine  from  all  the  (acts  and 
circumstances  given  in  evidence.  If  70a  shonld 
believe  from  the  evidence  that  the  defendant  did 
not  have  a  reasonable  cause  to  so  believe,  yon 
cannot  acquit  him  on  the  grounds  of  self'de- 
fense,  although  yon  may  believe  he  really 
thought  hdmsetf  in  danger. 

From  the  quoted  instruction  given  by  the 
court,  it  will  be  seen  that  the  substance  of 
both  the  requested  instructions  was  given 
by  the  court  to  the  jury.  "Courts  are  not 
bound  to  give  instructions,  which,  even  If 
correct,  are  merely  cumulative."  Mlera  t. 
Territory,  18  N.  M.  192,  81  Pac.  586.  Ibe 
requested  Instructions  only  stated.  In  a  dif- 
ferent form  and  manner,  the  substance  of  the 
ones  given  by  the  court,  in  so  far  as  the 
Instructions  were  applicable  to  the  evidence; 
lience  the  court  did  not  err  in  refusing  them. 

We  have  not  Ijeen  able  to  find  in  the  tran- 
script of  testimony  any  evidence  whatever 
bearing  upon  the  temperament  of  the  defend- 
ant, or  his  moral  and  physical  courage,  or 
lack  thereof,  save  some  conflict  of  character 
witnesses,  as  to  his  reputation  for  peace  and 
quietude. 

The  court's  Instructions  16  to  20,  inclusive, 
fully  covered  the  law  of  self-defense  ap- 
plicable to  the  facts  in  this  case.  Of  course, 
In  this  case,  as  in  all  others  where  the  ques- 
tion of  self-defense  arises,  the  instructions 
relating  to  the  exercise  of  the  right  might 
have  been  couched  In  various  forms,  each  of 
whidi  would  have  stated  the  law  correctly. 
Where  the  court  fully  explains  to  the  jury. 
In  the  instructions  given,  the  law  of  self- 
defense  applicable  to  the  facts  in  the  case, 
It  is  not  required,  at  the  request  of  the  de- 
fendant, to  restate  the  same  propositions 
in  different  words.  To  bo  hold  would  enable 
a  defendant  In  such  a  case  to  secure  an  un- 
fair advantage  by  having  the  court  repeat 
to  the  jury  In  different  words  a  proposition 
once  clearly  stated  so  many  times  that  the 
jury  might  become  confused  as  to  the  Issues 
and  Incline  to  the  belief  that  the  court  was 
of  the  opinion  the  deftodant  had  acted  only 
in  self-defense. 

Finding  no  error  in  the  record,  the  judg- 
ment will  be  affirmed;  and  it  is  so  ordered. 

HANNA  and  PARKER,  S3.,  concur. 


EDWARDS  V.  SOVEREIGN  CAMP,  WOOD- 
MEN OF  THB  WORLD.   (No.  801S.) 
(Supreme  Oonrt  of  Oklahoma.  Nov.  14,  VOB.) 

(Byllabui  hv  the  Court.) 

Insdkanci  «=981S(S)— Aotionb  on  Polioik^ 
— PiSADiHG — Waives  at  OoNDinoHs. 
A  waiver  of  the  conditions  of  an  insurance 

Solicy,  in  order  to  be  available  to  the  beneflciary 
I  an  action  thereon,  must  be  specifically  and 
distinctly  pleaded;  and,  if  not  so  pleaded,  evi- 
dence thereof  is  not  admissible  at  the  trial. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  fi  1997 ;  Dec.  Dig.  «»816(3).] 


Oommlarionm*  {pinion,  Dtvlslra  No.  2. 
Appeal  turn  District  Oonrt,  Bryan  Oounty; 
Jesse  M.  Eatcbett,  Judge. 

Actiom  1)7  Otinla  Bdwurdf  Holland) 
against  the  Sonrtfgn  Oami^  Woodmen  of  Uie 
World,  on  an  Insurance  oertiflcate.  From  a 
judgmoit  tat  defeadanti  plaintiff  luveali. 
Affirmed. 

Porter  Newman  and  Y.  a  Phllllpa,  both  of 
Durant,  for  plaintiff  in  error.  Maxey  & 
Brown,  ct  Muakogee.  for  defendant  In  error. 

BURFOBD,  C.  Plalntifr  sued  upon  a  bene- 
fit insurance  certificate  Issued  to  her  for- 
mer husband,  in  which  she  was  named  as  bene- 
ficiary.  The  petition  alleged  compliance  with 
the  terms  and  conditions  of  the  oertiflcate. 
Defendant  answered,  denying  generally  the 
alle^tlons  of  the  petition,  and  fnrth..r  alleg- 
ing cotaln  breadies  of  the  certificate  and  of 
the  laws  of  Uie  order  applicable  thereto. 
Plaintiff  iepUed  a  general  denial  of  new 
matter.  At  the  trial  it  clearly  appeared  that 
deceased  was  in  d^ult  of  dues  upon  the 
certificate  for  socsh  a  period  ttiat,  by  the  con- 
stitution and  laws  of  the  order,  made  a  part 
of  the  oerUficate  by  Its  terms,  the  certificate 
had  lapsed.  It  also  clearly  wpeared  that 
under  the  applicable  laws  of  the  order 
reinstatement  could  be  had  only  upon  pay- 
ment of  tlu»  amount  due  and  the  delivery  to 
the  clerk  of  the  camp  of  a  written  statement 
and  warranty  signed  by  the  member,  to  tiie 
effect  that  he  was  then  In  good  health  and 
not  addicted  to  the  excessive  use  of  narcotics 
or  intoxicants.  These  matters  were  undis- 
puted. There  was  dispute  as  to  whether 
deceased  bad,  subsequent  to  his  suspension, 
paid  his  dues,  but  there  was  no  dispute  that 
be  had  not  furnished  the  certificate  as  to 
health,  eta  PlalntlfC  offered  evidence  tending 
to  establish  a  waiver  of  this  requirement 
by  the  local  ofllcers,  acquiesced  In  by  the 
Sovereign  Camp.  This  was  excluded,  and  a 
verdict  for  defendant  directed.  From  the 
judgment  rendered  pursuant  to  such  mdlct, 
plaintiff  appeals. 

It  does  not  seem  to  be  necessary  to  pass 
upon  the  power  of  the  officers  to  waive  the 
delivery  of  the  health  certiflcate,  inasmuch 
as  plaintiff  pleaded  no  waiver.  It  has  been 
so  often  decided  by  this  court  that  It  should 
now  be  familiar  law  that  a  waiver  must  be 
pleaded  by  the  party  relying  thereon,  and,  if 
not  so  pleaded,  evidence  to  establish  it  Is  in- 
admissible. A  few  of  such  decisions  by  this 
court  are:  Hartford  Fire  Ins.  Co.  v.  Mathis, 
157  Pac.  134;  Fidelity  Mut  Ufe  Ins.  Ca  v. 
Dean,  156  Pac  304;  A.,  T.  &  S.  F.  R,  Oo.  v. 
Lynn,  164  Pac.  658;  Modem  Woodmen  t. 
Weekley,  42  Okl.  25, 139  Pac.  1138;  Nance  f. 
Okl.  Fire  Ins.  Co.,  31  Okl.  208,  120  Pac.  948. 
38  L.  R.  A.  (N.  8.)  426 ;  Blakemore  t.  John- 
son, 24  Okl.  544.  lOS  Pac.  eS4;  Oooper  t. 
Flesner,  24  Okl.  47, 103  Pac.  1016,  28  U  R,  A. 
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(N.  S.)  lUO,  20  Ann.  Oas.  29;  Tonkawa  Mill- 
ing Co.  V.  Tonkawa,  15  Okl.  672,  83  Pac.  915. 

Under  these  decisions  the  tiial  conrt  was 
correct  In  excluding  the  evidence  of  waiver 
and  without  it,  there  being  no  dispute  as  to 
a  breach  of  the  terms  of  the  certificate,  he 
was  also  correct  In  directing  a  verdict 

Plaintiff  also  complains  of  the  overmllng 
of  her  motion  for  new  trial,  upon  the  ground 
of  newly  discovered  evidence.  Without  re- 
viewing the  motion  In  detail,  it  suffices  to 
say  that  it  does  not  show  any  diligence  exer- 
cised In  securing  the  evidence  said  to  be 
newly  discovered,  nor  does  it  appear,  In 
new  of  Exhibit  B  of  the  record,  that  it 
would  avail  plaintiff  anything  If  Introduced 
upon  a  new  trial. 

Judgment  affirmed. 

PER  CURIAM.   Adopted  In  wholA. 


7.  H.  OOX  A  CO.  V.  FISHEB  et  aL 
(No.  8027.) 

(Saprenw  Court  of  OUaboma.   Nov.  14,  mei) 

(BvmUu  by  M«  Court.; 

1.  OuAanuR  Ann  Wasd  ^»SOO)  —  Powbbs 

or  OUABDUH— flUPPon  Aim  MAnnXNAIfCE 

or  Wabd. 

A  fatbor,  who  hat  beta  appolBted  coardlan 

for  Us  minor  diQdrui.  is  entiUad  to  lEelr  cna- 
tody,  aervicea,  and  eaminga,  and  ia  charged  with 
the  duty  of  Bapporting  and  edocatlug  them  in  a 
manner  siiitabie  to  their  drcumataoces ;  and. 
when  he  cannot  reasonably  afford  to  rapport  and 
educate  thon^  and  they  possess  property,  the 
income  of  which  will  do  so,  he  may,  under  the 
direction  of  the  county  court,  apply  such  income 
to  the  support  and  education  of  such  minors; 
and  where  such  Income  is  insufficient  for  their 
rapport  and  education,  the  proceeds  of  the  sale 
of  their  real  estate  may  be  used  for  such  pur- 
poM,  under  the  direction  and  spedfle  anthonaa- 
tion  of  the  county  court 

[Bid.  Note.— For  other  caas^  ase  Guardian 
and  Ward.  Cent  Dia.  H  116-12t,       180,  iXt- 

2,  GVABIOAir'AITD  Wakd  «=»30(1)  —  Powbu 
or  OuAKDun— Svppoto  and  Maxhtbsahcu 
or  Wabd. 

Where  the  father,  as  such  guardian,  pur- 
cbased  march aodlse  for  the  support  of  his  minor 
children,  upon  the  promise  to  pay  for  same  out 
of  the  proceeds  of  the  sale  of  the  minors*  lands, 
ordered  sold  by  the  county  court  for  their  educa- 
tion and  support,  held,  that  no  lien  or  charge 
was  thmby  created  against  aoeh  funda,  and 
payment  for  the  merchandise  could  not  be  en- 
forced against  the  same,  without  specific  au- 
thorization therefor  by  the  county  courL 

[£d.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dife  H 116-127, 120, 180, 182- 
185;  D«&  Dig.  •a>8da).l 

Commimtoners*  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Adair  County; 
John  H.  Pltchford,  Jndge. 

Action  by  J.  H.  Cox  &  Co.  against  O.  B. 
Flaher  and  others.  From  a  Judgnient  sus- 
taining a  demurrer  on  behalf  of  all  defend- 
ants except  Ed  Le  Master  and  against  de- 
fendant Le  Master  for  the  amount  raed  tor, 
plfl4ntnr  Ri^eals.  Affirmed. 


R.  7.  Nance,  of  StUwell,  for  plaintiff  In 
error.  Seymour  Riddle,  of  Vincennea,  Ind., 
A.  D.  Bennett,  of  Vluita,  and  Joe  M.  Lyncb^ 
of  StUw^,  for  defendants  In  error. 

,  GALBRAITH,  O.  The  plaintiff  In  error 
commenced  this  action  in  the  justice  court 
against  the  defendants  in  error,  being  the 
guardian,  the  father,  and  three  minors,  on 
two  accounts  for  merchandise  charged  to 
have  been  sold  and  delivered  to  the  father 
while  he  was  the  legal  guardian  of  the  mi- 
nors, and  for  their  support  The  father  ad- 
mitted liability;  the  guardian,  for  himself 
and  his  wards,  denied  liability.  The  Justice 
rendered  a  Joint  and  several  Judgment  against 
all  of  the  defendants  for  the  amount  Claimed. 
An  appeal  was  prosecuted  to  the  district 
court,  where  a  general  demurrer  was  inter- 
posed by  the  guardian  on  behalf  of  himself 
and  his  wards.  This  demurrer  was  sus- 
tained, and  the  action  dismissed  as  to  the 
guardian  and  the  wards,  and  Judgment  was 
rendered  against  the  tether,  Ed  Le  Master, 
for  the  amount  claimed. 

[1, 2]  It  is  argued  on  behalf  of  the  plain- 
tiffs in  error  that  the  father  was  the  legal 
guardian  of  the  minors  at  the  time  the  mer- 
chandise waa  purchased,  and  that  he  reprd- 
aented  to  the  vendw  that  the  merchandise 
was  necessary  for  the  support  of  the  minors, 
and  that  he  would  pay  for  It  out  of  the  pro- 
ceeds of  the  sale  of  some  of  the  minors*  lands 
that  had  then  been  authorized  to  be  sold  by 
order  of  the  county  court  for  the  purpose  of 
the  edncattoD  and  suppwt  of  mcb  minors; 
that  the  lands  were  sold  and  tlie  proceeds  col- 
lected 1^  tbe  father  as  goardlan ;  that  the  ac- 
counts bad  hem  presented  to  him,  and  he  had 
refused  to  pay;  that  the  father  had  be^re> 
mored  as  guardian,  and  Fisher  had  been  ap- 
pointed and  quallfled  as  his  soocessor,  and 
the  proceeds  of  the  sale  of  the  lands  turned 
over  to  Fisher;  tliat  the  aoconnts  had  beoi 
presented  to  Fisher,  and  he  had  refused  to 
either  pay  or  allow  the  same.  This  was  the 
fiubstance  of  the  allegations  of  the  petition 
attempting  to  state  a  caoae  of  action  against 
the  guardian  and  the  mlnoxs.  /Diese  facts 
were  not  sufficient  to  state  a  UabUlty  against 
them,  or  either  ot  them.  The  fiithtt,  under 
the  law,  had  the  right  to  the  custody  and 
aervloeB  ot  the  minors,  and  It  was  his  dnty  to 
support  them  out  at  bis  own  estate.  Where 
the  father  was  nnaUe  to  do  thla,  be  might 
apply  to  the  county  court  for  an  order  to  ap- 
ply the  Income  of  the  minor's  estate  to  his- 
support,  or  the  court,  where  the  necessity 
arises,  might  order  the  land  of  the  minor  sold 
for  his  education  and  support,  but  in  no 
case  could  the  father  create  a  lien  against 
the  estate  of  the  minor,  or  fix  a  charge 
against  the  proceeds  of  the  sale  thereof  in 
the  absence  of  specific  authorlzaUon  therefor 
by  the  county  court  Section  4B6S,  Rev. 
Laws  1810,  provides : 
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"^e  father  of  a  legitimate  unmBRied  minor 
child  is  entitled  to  its  custody,  servicea  and 
eamJngs;  and  lie  cannot  transfer  such  custody 
or  eerricee  to  any  oUier  person,  except  the 
mother,  without  her  written  oona^t,  unless  she 
haa  deserted  him,  or  is  living  avaTate  from  him 
by  agreement.  •  •  • " 

Section  4367.  Rer.  li&ws  1910,  prortdes : 
"The  parent  entitled  to  the  custody  of  child 

must  five  him  support  and  education  suitable 

to  his  circumstances.   •   *   • " 

Section  4S76,  Rev.  Laws  1910,  provides: 
"If  a  parent  neglects  to  provide  articles  neces- 
sary for  his  child  who  is  under  his  charge,  ac- 
cording to  his  circumstances,  a  tihird  person  may 
in  good  faith  supply  such  necesdties  and  recov- 
er the  reasonable  value  thereof  from  the  parent" 

In  Donnell  r.  Dansby,  159  Pac.  817,  this 
court,  referring  to  the  abore  Bectloiis  of  the 
statute,  said : 

"The  father  was  entitled  to  the  custody,  serv- 
ices, and  earnings  of  jplaintiSs  during  their  mi- 
nonty  (section  4368,  Kev.  Laws  1910),  and  was 
charged  by  law  with  the  duty  to  support  and 
educate  them  in  a  manner  suitable  to  their  cir- 
cumstances (section  4!367) ;  and,  if  be  could  not 
reasonably  afford  to  maintain  and  educate  them, 
in  keeping  therewith,  he  might,  under  the  direc- 
tion of  the  county  court,  defray  the  expense  of 
such  mainteaance  and  education  from  the  income 
of  their  individual  property  (sectton  653S),  but 
the  authority  given  by  this  section  does  not 
authorize  the  payment  thereof  from  the  corpus 
of  the  estate,  in  other  words,  from  the  capitaL 
Being  entitled  to  the  services  and  earnings  of 
the  pis  in  tiffs,  and  the  duty  to  educate  and 
maintain  them  being  imposed  upon  him  by  law, 
and  not  having  made  any  claim  for  such  allow- 
ance in  bis  lifetime,  the  sureties  in  this  action 
cannot  make  such  claim  for  him.  To  have  enti- 
tled him  to  credit,  the  expenditures  must  have 
been  made  under  the  direction  of  the  county 
court,  and  no  claim  is  made  that  such  authority 
was  obtained." 

The  Judgment  of  the  trial  court  was  right, 
and  la  therefore  affirmed,  with  costs. 

FSBOnillAM.  Adopted  In  wholes 


BISHOP-BABCOOK-BKOKBB  CO.  r. 
HYDfil   (Na  8005.) 

(Snprraie  Oourt  of  Oklahoma.   Nor.  1^  1916.) 

(SyJUlHU  by  the  Oourt.) 

1.  Appearance  ^9(7),  14  —  GsiraBAi.  Ap- 
PKARAHCK— Giving  Bono. 

The  giving  of  a  bond  t»  defendant  to  dis- 
charge a  garnishment,  conditioned  to  pay  any 
Judgment  which"  may  thereafter  be  rendet^ 
against  d^endant,  constitutes  a  general  appear- 
ance to  the  acticm,  and  converts  it  firom  an  ac- 
tion in  rem  to  one  in  personam. 

[Bd,  Note. — For  other  cases,  see  Appearance, 
Cent  Dig,  St  51,  67 ;  Dec.  Dig.  «^9(7),  14.] 

2.  Appea&anob  ^39(7)  —  Qenkbal  Appsab- 

ANCE— Giving  Bond. 
I>efendant  executed  a  bond  to  disdiarge  a 
garnishment,  conditioned  to  pay  any  Jndgmoit 
which  might  be  irendered  against  it,  gave  and 
filed  a  notice  of  the  giving  of  such  bond,  and 
requested  and  obtained  an  order  of  court,  dis- 
charging the  garnishee.  It  also  entered  into 
and  filed  a  -stipnlation  between  the  plaintiff  and 
defendant  for  additional  time  to  answer.  Seld, 


that  by  these  acts  tlia  defauUmt  entered  a  gear 

eral  appearance  to  the  actioa. 

[Ed.  Note,— For  other  cases,  see  AppearaneSb 
Cent.  Dig.  B  51;  Dec  Dig.  «=39(7).] 

8.  OOBPOBATlO'nS    4=>516  —  AHBITDHKnT  — 

Oroukds. 

Where  a  corporatira  Is  propetly  before  the 
court  to  answer  a  petition  whidi  names  it  cor- 
rectly, but  wrongly  alleges  the  state  of  its  in- 
corporation, an  amendment  of  the  petition  sff 
as  to  properly  deeerUM  such  oiwporatlon,  ai 
ready  in  coart,  is  justified. 

[EM.  Note.— For  other  cases,  see  CiMporatioaa 
Cent  Dig.  H  2029,  2M6;  Dec.  Dig..«»6l6J 

Commissioners*  Opinion,  Division  No.  ^ 
Appeal  from  Superior  Court,  Muskogee  coun- 
ty; H.  C,  Thurman,  Judge. 

Action  by  Homer  O.  Hyde  against  the 
Blshop-Babcock-Becker  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Frai^n  ft  Oarey«  of  Hnskogee,  for  plains 
tiff  In  emnr.  Blakeney  ft-  Maxey,  of  Mudco- 
gee,  for  defendant  In  error. 

BUBFOBD,  O.  Homer  C.  Hyde  brought 
this  action  for  damages  for  breadk  of  wai^ 
ranty  In  the  sale  of  a  aoda  Anratabi.  TbB 
defendant  named  In  the  title  of  the  petttlcKi 
was  "BlBhop-BabcocV-Becker  Comiiany,  a 
corporation."  The  material  allegations  of 
the  petition  here  In  Question  were  that: 

"The  defendant  is  a  corporation  duly  Incor- 
porated under  and  by  virtue  of  the  laws  of  the 
state  of  Texas,  that  defendant  is  successor  to 
the  said  L.  A.  Becker  Coo&pany.  accepting  all 
liabilities  of  the  said  Lk  A.  Becker  Company." 

The  purchase  of  the  fountain  from  L.  A. 
Becker,  the  execution  of  the  contract  of 
purchase  and  warranty,  the  breach  and  dam- 
ages resulting  therefrom,  are  then  allied. 
Garnishment  summons  was  Issned  to  certain 
garnishees  entitled  against  "Blshop-Babcock- 
Becker  Company,"  and  return  was  made  on 
at  least  one  of  such  summons,  admitting  lia- 
Wllty  to  "Blshop-Babcock-Becker  Company." 
A  stipulation  was  then  filed,  to  the  effect 
that  "defendant  in  the  above-entitled  cause" 
mlf^t  have  ten  additional  days  in  which  to 
answer.  This  was  signed  by  attorn^  for 
plaintiff  and  "Ralph  P.  Weldi,  Attorney  for 
Defendant."  Later  the  following  answer  was 
filed: 

"Homer  C.  Hyde,  Plaintiff,  v.  Blshop-Babcock- 
Becker  Company,  a  Corporation,  Defendant 
Answer.  Oomes  now  the  Bishop-Babcoc^- Beck- 
er Company,  a  corporation,  of  Texas,  and  for 
answer  to  the  petition  of  plaintiff  filed  herein 
denies  each  and  every  material  allegation  there- 
in contained.  Blshop-Babcock-Becker  Companyi 
Ralph  P.  Welch,  Attorney  for  Defendant" 

Meanwhile  a  bond  to  dlacharge  the  gar- 
nishment, conditioned  "that  we  wlU.  on  de- 
mand, pay  to  said  plaintiff  the  amount  of 
said  Judgment  In  this  action,  with  all  costs, 
not  exceeding  In  any  event  the  sum  of  $2,486," 
was  executed  and  filed  by  "the  BUdiop-Bal>< 
cock -Becker  Company,  E.  T.  Sargent,  Asst 
Treas.,"  and  a  surety.   Notice  was  giv^  by 
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"attorneys  for  defendant"  and  an  order  pro> 
cored  from  the  court,  discharging  the  gar- 
nishees, which  recited  that  It  is  made  upon 
"application  of  the  defendant  for  a  dlsc^rge 
of  the  garnishees  herein,"  and  that  It  appear- 
ed to  the  court  that  "defendant  has  filed  a 
bond  In  this  cause  according  to  law,  *  *  * 
to  dlitcbarge  said  attachment.  The  flling  of 
the  bond  and  making  of  this  order  were 
prior  In  time  to  the  flUng  of  the  answer.  Up- 
on a  trial  upon  these  pleadings  It  appeared 
that  there  were  two  corporations  of  similar 
name:  One  "Bishop-Babcock-Becker  Com- 
pany" Buccessor  to  Ia  A.  Bedcer  Company, 
having  Its  principal  office  at  Cleveland,  Ohio, 
of  which  corporation  one  B.  T.  Sargent  was 
assistant  treasurer — the  state  of  Incorpora- 
tion Is  not  shown  by  the  record,  but  In  the 
briefs  is  assumed  to  be  Ohio — the  other 
**Biahoi)-Babcock-Becker  Company,  of  Texas," 
the  words  "of  Texas"  being  an  Int^ral  part 
of  the  corporate  name.  This  corporation  bad 
Its  principal  office  at  Dallas,  and  Is  apparent- 
ly conceded  not  to  have  been  the  successor 
of  or  Uable  for  the  debts  or  defaults  of  the 
Ll  a.  Becker  Company.  EJ.  T.  Sargent  Is  not 
diown  to  have  had  any  official  poidtlan  with 
the  Texas  corporation.  It  wu  Insigted  at 
the  trial  that  It  was  the  Texas  corporation 
which  had  appeared  and  filed  Us  answer. 
There  was  no  service  of  summons  opon  any 
one  personally  or  by  publication.  It  seems 
that  Ra^  P.  Wdfdi,  the  princ^ial  coonsd, 
had  corresponded  about  the  case  with  both 
corporations,  but  had  been  referred  to  the 
Cterelnnd  oOlee  of  the  Ohio  corpwatfon,  and 
had  received  his  Instructions  from  the  Ohio 
eoiporatlon  and  bad  been  paid  by  it  At  the 
trial  plftintur  asked  leave,  obtained  permls- 
skm,  and  did  amend  hia  petition  so  aa  to  re- 
cite that  defendant  was  "a  oorporation, 
known  as  the  Bishop-Babcock-Becker  Com- 
pany, wtt3i  its  prindpal  office  and  place  of 
business  In  the  dty  of  Cleveland,  Ohio,  and 
who  succeeded  to  the  properties  and  budness 
of  1^  A.  Becker  Conqpony,  and  Blsbop-Bab- 
cock-Becker  Company,  and  assumed  all  the 
debts  and  liabilities  of  eadi  of  said  consoli- 
dated companies."  Judgment  was  rendered 
against  "Biitiiop-BabcodE-BedEer  Company,  a 
C(»poratt<n,  wlUi  Us  prilnd^nl  office  at  Cleve- 
land, Ohio."  The  Ohio  corporation  later 
moved  to  set;  aside  the  Judgment  on  the 
ground  that  it  was  void  for  lack  of  service 
upon  or  appearance  by  it  in  the  action.  This 
was  heard  and  supported  by  testimony. 
Movant  attempted  to  show  that  the  gar- 
nishees owed  the  Texas,  and  not  the  Ohio, 
corporation,  but  as  to  the  garnishee  who  an- 
swered, Bvans  Drug  Company,  the  proof  fail- 
ed through  lack  of  knowledge  of  the  witness. 
The  trial  court  denied  the  motion  to  vacate, 
and  movant  thereupon  perfected  its  appeal 
to  this  court 

[1,2]  Two  questions  seem  to  be  decisive 
ot  Oie  clause:  First,  was  there  a  general 
^VCAnmce  by  the  Ohio  eorpwation?  Seoond, 


was  it  the  corporation  sued?  The  latter  in- 
volving the  question  of  whether  or  not  the 
amendment  above  referred  to  was  justified. 
We  think  both  questions  must  be  resolved  in 
the  affirmative.  It  must  at  all  times  be 
borne  in  mind  that  the  two  corporations  did 
not  have  the  same  name,  since  it  clearly  ap- 
pears that  the  words  "of  Texas"  were  part 
of  the  corporate  name  of  the  Texas  corpofft- 
tlon.  Bearing  this  distinction  in  mind,  it 
seems  the  suit  was  entitled  against  the  "Bish- 
op-Babcock-Becker Company"  which  was 
the  Ohio  corporation.  The  summons  in  gar- 
nishment was  issued  to  ascertain  if  debts 
were  due  *'Blshop-Babco(*-Becker  Company." 
That  corporation  executed  the  dissolving 
bond  on  the  garnishment  This  clearly,  since 
the  officer  who  signed  Its  name  was  not  an 
officer  of  the  Texas  corporation.  That  the 
Ohio  corporation  then  considered  itseU  the 
defendant  must  be  taken  from  its  action  in 
giving  the  notice  of  the  bond,  since  it  Is 
there  recited  that  "defendant  has  this  day 
filed  a  bond."  So  the  "defendant"  moved  to 
discharge  the  gamlshmeut.  Only  the  name 
of  the  state  of  Incorporation  was  wrongly 
stated  in  the  petition.  This  was  descriptive 
only,  aiad  is  somewhat  counteracted .  by  the 
other  descriptive  allegation,  to  the  effect  that 
the  corporation  sued  was  the  one  which  suc- 
ceeded to  the  liabilities  of  the  L.  A.  Becker 
Company,  from  whom  the  fountain  was  par- 
chased.  Tery  evidently  the  plaintiff  intended 
to  sue  the  Ohio  corporation.  Likewise  evi- 
dently the  Ohio  corporation  regarded  itsdf 
as  defendant  at  least  in  the  proceedings  to 
discharge  the  garnishment  Did  its  acts 
constitute  a  general  appearance  to  the  ac- 
tiiHi?  In  determining  this  question  we  leave 
out  Uie  effect  of  ttie  answer.  It  is  too  am- 
blgnoos  to  Justify  its  Interpretation  onleas 
necessary.  In  it  tbe  wrards  "of  Texas*'  are 
apparently  used  descriptively  and  not  aa  an 
integral  parb  of  the  corporate  name.  The 
signature  is  that  ot  the  Ohio  corporaUoo,  and 
not  that  of  the  Texas  company.  It  is  plaud- 
bly  Insisted  that  it  Is  the  act  ot  the  Ohio  and 
hot  the  TeouB  corporation,  since  tlie  attom^ 
who  signed  it  £w  the  corporation  la  shown 
to  have  ropieaented  the  Ohio,  If  not  both  the 
corjtorations.  But,  waiving  this,  there  ap- 
pear to  be  other  acts,  any  one  of  whidi  mii^t 
under  prc^ter  dream  stances,  and  all  of  which, 
taken  together^  dearly  do  constitute  a  gener- 
al appearance.  Xn  the  first  place  tlie  st^- 
latim  to  extend  time  and  its  filing  in  coort 
and  tadt  acceptance  by  the  court  would,  un- 
der many  authorities,  constitute  a  general 
appearance.  See  the  cases  dted  In  K.  O.  L. 
229,  230,  C.  J.  344,  346.  and  Standard  Ency. 
Prac.  495.  Again  It  appears  that  the  Ohio 
corporation  sought  the  action  of  the  court 
upon  a  discharge  of  the  garnishment  The 
jurisdiction  of  the  court  was  thus  not  invoked 
upon  a  motion  alone  challenging  that  Juris- 
diction, but  upon  a  motion  calling  for  the 
exercise  of  Jurisdiction.   The  rule  In  this 
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state  in  this  regard  Is  stated  and  previous 
autborttiea  dted  in  the  late  case  ot  City  NatL 
Bank  t.  Sparks,  161  V&c  220,  not  yet  offldally 
reported.  Finally  tb»  Oblo  corporation  made 
and  executed  the  bond  to  discharge  the  gar> 
nlshment  Sectlott  4888,  Rer.  Laws  ISIO, 
provides  in  part: 

"The  defendant  may,  at  any  time  after  the 
famishment  affidavit  is  filed,  and  before  Jndg^ 
ment,  file  with  the  clerk  of  the  court  an  nn- 
dertaJung,  executed  by  at  least  two  sureties, 
resident  freeholders  of  the  state,  to  the  effect 
that  they  will,  on  demand,  pay  to  the  plaintiff 
the  amount  of  the  judgment  which  may  be  re* 
covered  against  sach  defendant  In  the  action, 
with  all  costs  ndt  exceediog  a  sum  specified." 

It  is  provided,  in  section  4839  following, 
that  after  the  giving  of  such  bond  "all  gar> 
nlshees  shall  be  disdiarged,  and  the  garnish- 
ment proceedings  [shall  be]  deemed  discon- 
tinued." 

It  would  seem  under  these  statutes  the  giv- 
ing of  snch  a  bend  by  "the  defendant"  must 
operate  as  a  general  appearance  by  him. 
Otherwise  a  very  anomalous  condition  must 
result  Where  such  an  action  is  started 
against  a  nonresident,  as  to  whom  personal 
service  cannot  be  had,  jurisdiction  obtained 
through  garnishment  proceedings  Is  solely 
In  rem— against  the  property.  Under  the 
statute  the  giving  of  a  discharging  bond 
"discontinues"  the  garnishment  proceedings. 
Unless,  therefore,  the  giving  of  the  bond  op- 
erates as  a  general  appearance,  allowing  the 
action  to  be  continued  in  personam,  the  non- 
reddent  defendant,  by  giving  the  bond,  could 
abate  the  action  In  rem,  and,  personal  serv- 
ice being  impossible,  the  plaintiff  would  be 
left  with  a  cause  of  action  but  no  means  of 
enforcing  It.  This,  we  think,  was  hardly  con- 
templated by  the  lawmakers.  The  giving 
of  the  bond  must  therefore  operate  as  a  gen- 
eral appearance  to  the  action.  Upon  some- 
what analogous  statutes  In  regard  to  replev- 
in It  has  been  held  by  this  court  that  the 
giving  by  the  defendant  of  a  bond  to  deliver 
the  property  replevied  and  pay  all  costs  and 
damages  that  may  be  awarded  against  him  op- 
erates as  a  genera]  appearance  in  the  action. 
Fowler  V.  Fowler,  16  Okl.  529,  82  Pac.  923 ; 
McCord-OoUlns  Co.  v.  Dodson,  82  Okl.  C61, 
121  Pac.  1085 ;  Ferguson  v.  McEee,  33  Okl. 
832.  12S  Pac.  468.  So,  too,  in  regard  to  at- 
tadmient  bonds,  it  was  held  as  early  as  Bar- 
ry V.  Foyles,  1  Pet.  311-315,  7  L.  Ed.  167, 
by  Chief  Justice  Marshall,  that  the  giving 
of  a  bond  in  discharge  of  the  attachment, 
conditioned  to  pay  the  judgment  if  awarded, 
operated  as  a  general  appearance.  In  Butch* 
er  V.  Cappw  &  Bertsch  Co.,  148  Mich.  552, 
112  N.  W.  110,  12  Ann.  Oas.  169,  it  la  said : 

"The  disB<Aution  ot  the  attadunent  by  giving 
the  statntory  bond,  to  pay  any  Jndgment  which 
mAy  be  recovered  in  the  salt  commenced  by  said 
writ  of  attachment,  operated  as  an  appearance, 
and  converted  the  suit  from  an  action  In  rem 
into  an  action  in  perwrnam." 

See,  also,  Winter  v.  Union  Pacing  Co.. 
Si  Or.  9T,  98  Pac.  931,  where  the  distinctions 
between  a  Iwthonnlng  and  a  discharging 


bond  and  the  effect  of  flUng  same  are  con- 
sidered and  cases  therein  dted.  See,  also, 
e  a  J.  886,  887,  and  6  Gyc.  686.  where  many 
pertinent  cases  to  like  effect  are  dted. 

Upon  the  particular  question  of  filing  ft 
bond  to  discharge  a  garnishment,  Peoffls  r. 
Cameron,  2  Oilman  (7  HI.)  468,  and  Carpen- 
ter, Baggett  ft  Go.  v.  Miller,  2  Aim.  App.  378. 
66  South.  846,  appear  to  be  in  point,  holding 
that  the  giving  of  a  bond  to  discharge  the 
garnishment  and  to  pay  any  ju^pmoit  award- 
ed operates  as  a  general  appearance. 

[S]  Irrespective,  therefore,  of  the  filing  of 
the  answer  and  priw  tiiereto,  the  Ohio  cor- 
poration whose  officer  executed  fiu  dlsdiarg- 
log  bond,  had  entered  a  graeral  appearance 
In  this  causa  We  have  then  a  case  against 
a  corponttlon,  rl^tly  named,  with  sodi  cor- 
poration properly  In  tlie  acdtm  and  wtOita 
the  jurisdiction  of  Uie  oonrt;  ftnd  tlie  plaintiff 
seeking  to  amend  his  petition  so  as  to  prop- 
erly deaerlbe  the  defendant  eonqpany.  It 
must  be  apparent  that,  where  there  are  two 
corporations  of  the  same  name,  incorporated 
in  different  states,  and  upon  an  allegsttOT  of 
incorp^atlon  In  a  certain  state  the  corpora- 
tion of  that  state  Is  loangU  In  1^  wpear- 
ance  or  othwwlse,  tba  pi«i«Hfp  could  not,  by 
amendment,  change  his  aUegfttton  as  to  the 
state  of  inonpontkn,  and  jostUy  a  Jvdc- 
ment  against  the  other  corporation  at  the 
same  name,  which  had  neltber  hem  smnmon- 
ed  nor  anieftrod.  Thus  a  suit  against  the 
A  Company  of  Texas;  as  to  wUdi  that  com- 
pany alone  aivearad;  could  not,  amaid- 
ment.  he  dianged  to  a  suit  ai^Hwt  the  A 
Company  of  Obio,  and  judgment  raidered 
against  mu^  A  Company  of  Ohio  wtthont 
process  to  or  qvearance  by  the  latter  com- 
pany. Bnt  suppose,  as  here,  the  snlt  be 
against  the  A  Comi«ny  of  Texas,  and  the 
A  Company  ctf  Ohio  Is  lawfully  summoDed  to 
appear  thereto.  Hay  not  the  ideadar  amend 
BO  as  to  properly  desotbe  the  party  already 
in  court  as  defendant  to  Us  snlt?  We  think 
BO.  B*urUiw,  in  0ie  case  at  bar,  the  names  of 
the  corporations  were  not  Identlod.  It  Is 
simply  a  case  of  the  pleader  suing  the  Ohio 
corporation  and  with  the  Ohio  ewporatlon 
rightfully  before  the  court  then  seeking,  by 
amendment,  to  pn^rarly  describe  It  No  case 
has  been  dted  holding  sudi  an  ammdmoit 
not  justified.  On  the  other  band,  cases  of 
misnomer  corrected  by  amendment  are  nu- 
merous In  the  bo<^.  We  oondude,  Qiere- 
fore,  that  Uie  petition  as  properly  amended 
was  against  Uie  Ohio  corporation,  and  that 
such  corporation  was  within  the  jurisdiction 
of  the  trial  court  by  general  appearance^  and 
that  all  the  requisites  of  jurlsdletI<Hi  to  ren- 
der a  Judgment  In  the  original  cause  were 
present. 

The  trial  court,  therefore,  properly  orer- 
ruled  the  motion  to  set  that  judgment  aside 
for  lack  of  JurlsdlctiiML 

Judgnuoit  affirmed,  with  costs. 

PER  CURIAM.  Adopted  in  whole. 
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HAOEL  T.  GBimN  at  aL  (No.  748D 
(Snpnme  Oonrt  of  OUaboma.   Nor.  14,  19160 

(BvUabua  by  tM«  Court  J 

Atfkai,  and  Ebbob  «=377SC2HBbiets~Fazi^ 
•USE  TO  Fnjc— DiBiasSAL. 
Appeal  diamUwad  for  fallon  of  plaintUt  In 
error  to  fila  brief  lo  compliance  wlfli  Oie  rolea  of 
this  court. 

[Ed.  Note. — For  other  eaaea,  aee  Appeal  aod 
Error,  Gent.  Diff.  H  8104,  S108;  Dec.  Dig.  «=p 
773(2).] 

CcHnmlsaloneia'  Opinion,  DiTlslMk  Na  8. 
Elrror  from  Diatrlct  Oonrt,  Ottawa  Ooimt^; 
Preston  S.  Darls,  Judge. 

Action  by  'Vmilam  Hagel  against  Victor 
QrUBtt  and  another.  Judgment  for  defend- 
anta,  and  plalntlfl  brings  error.  Dlsmlaaed. 

JOHNSON,  0.  This  appeal  waa  taken  by 
plalntlgf  fr<Hn  a  Jadgment  in  favor  of  defend- 
ants. The  appeal  was  filed  in  this  court  on 
May  11,  1015.  It  was  submitted  on  April 
16,  1916,  and  tbe  appeal  was  dismissed  on 
account  of  failure  of  plaintiff  in  error  to  file 
brief.  On  April  27.  1916,  the  dismissal  was 
set  aside,  and  the  appeal  reinstated.  The 
cause  was  set  for  oral  argument  in  this 
court  upon  September  7,  1916,  and  continued 
by  agreement  until  October  2,  1916. 

Counsel  did  not  aiqpear  to  argue  the  case, 
and  no  briefs  hare  been  filed  by  either  plaln- 
tlff  in  error  or  defendants  in  error.  Plaln- 
tlff  In  error  will  be  held  to  bare  abandoned 
his  appeal ;  and  the  appeal  should  be  dismiss- 
ed for  failure  to  file  brief  and  want  of  proae- 
cntl<XL 

PBB  OUBIAM.  Ad<vted  In  whole. 


KBST  NAT.  BANK  OF  CHEOOTAH  T. 
LWIS.   (No.  80280 
(Sn^anM  Oonrt  of  OUahoma.  Nor.  14,  ^0.) 

(ByJlabui  hif  th9  Court.) 
Affeai.  and  HhtBOB  ^»ID(K1(1)  —  Bstixw— 

QuBarxoNfl  0?  Fact— Tbbdiot. 
In  a  case  at  law,  thia  conrt  wiU  not  aet  aside 
die  Terdict  of  a  Jury  upon  the  wdght  of  the  erl^ 
dence;   there  being  some  evidence  reasonably 
teodinig  to  support  &ie  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3928-3933;  Dec.  Dig.  ^ 
lOOia).] 

CommiBalonera'  Opinion,  Dirlalon  No.  2. 
Appeal  from  District  Court,  Mcintosh  Ooun- 
ty ;  T.  P.  Clay,  Judge. 

AcUoQ  in  conversion  by  Oscar  Lewis,  as 
guardian  of  Frank  T.  Lewis,  against  the 
First  National  Bank  of  Checotab.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

J.  B.  Locaa  and  B.  H.  Tabor,  both  of 
Checotah,  for  plaintiff  in  error. 

BUBFORD,  O.  The  sole  question  raised 
In  the  brief  of  plaintiff  in  error  la  the  in- 


suffldency  of  tho  evidence  to  support  the 
verdict  rendered  herein.  Tbe  case  turned 
upon  tbe  questkm  of  whether  tbe  bank  bad 
notice  prior  to  tajdng  a  oertein  mortgage 
that  the  pgoparty  alleged  to  be  converted  be- 
Kn^ged  to  Ow  minor,  Frank  T.  Lewla.  Upon 
thia  question  tbe  guardian  waa  positive  that 
there  waa  such  notice,  the  president  of  the 
bank  waa  equally  poaltive  that  there  waa  not 
This  was  the  only  evidence  upon  that  point 
There  were  some  drenin  stances  proven  tend- 
ing  to  impeach  Ibe  guardian's  reradty  and 
good  faith.  The  jury,  however,  believed  him 
and  the  trial  Jndga,  whose  duty  it  was  to  aet 
aside  the  verdict,  unless,  after  wali^hing  the 
evidence,  he  beUered  tbe  verdict  to  be  rU^t 
under  the  evidence  and  the  law,  sustained 
the  verdict,  rendered  judgment  upon  it,  and 
refused  a  new  triaL  It  la  axiomatic  in  thia 
jvuisdictlim  that  In  a  anlt  at  law  thia  court 
will  not  aet  aside  the  verdict  of  a  Jury  upon 
the  wel^t  of  tb»  erldenoe,  thoe  being  aome 
evidence  reasmably  tending  to  support  the 
verdict  After  an  exami&atlon  of  the  record, 
as  well  as  oonnael's  brle^  we  are  unable  to 
say  that  there  is  no  sndi  eriOenoe  In  this 

Judgment  afflrmed. 

FBB  OUBIAM.   Adopted  In  whole. 


PBffiBT,  Ooonty  Treasurer,  et  at  t.  OABSON. 

(No.  84320 

(Supreme  Oourt  of  Oklahoma.   Nov.  14,  1916.) 

(BvlUbUt  fty  the  Cowt.) 

1.  EQurrr  «=»46-^tTBxsDicmoR~BsusDT  at 
Law. 

Relief  will  not  be  granted  by  a  ronrt  of 
eouity  where  at  the  time  there  is  a  idaln,  spe- 
ciQc,  and  adequate  remedy  at  law. 

[Ed.  Notsw—For  otiier  case&  see  I^ni^,  Cent 
Die.  Bl  151.  162.  1S7.  iS^;  Dec.  Dig.  4a» 
46.1 

2.  TaXATIOR  4=9608(9)— ABSEBSiaU«T—BxifB< 

DIES  TOB  WBonoruii  ABSBsamnT. 
Whenever  the  statutes  of  the  state  provide 
a  mode  by  which  appeals  may  be  taken  from 
the  asaessment  of  eQnalixatlon  of  properb,  that 
remedy  is  ezclnslve.  Besort  cannot  oe  had  to 
equitable  remedies, 

[Bd.  Note.— For  other  cases,  aee  Taxation, 
Cent  Dig.  |  1288 ;  Dec  Dig.  «5»60S(9).] 

8.  Taxatiok  «s3606(10)— AssEaSiam^BEux- 
DiEs  FOB  WaonoruL  Asbessment. 
Article  9,  a  81,  8esa.  Laws,  1907—08,  pro- 
viding for  the  Ustiiig  and  asseBsing  of  omitted 
prop^ty.  known  as  the  Tmx  Ferret  Law,  pro- 
vides a  remedy  by  appeal  to  the  <K>unty  court 
ttom  the  final  action  of '  the  county  treasurer 
upon  any  assessments  of  omitted  property  made 
thereunder  to  the  party  aggrieved,  and  where 
the  aggrieved  party  neglects  or  refuses  to  avail 
himself  of  the  remedy  provided  by  statute  for 
the  correcti<Hi  of  error  of  which  be  complains, 
the  court  is  without  jurisdiction  to  exercise  its 
eauitable  powers  by  restraining  the  collection 
of  taxes  due  under  such  assessment 

[Ed.  Note. — For  other  cases,  see  Taxation, 
C^t  Dig.  I  1289;  Dec  Dig.  «»e06(10).] 
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Commlsslonen'  Oidnion,  Division  No.  1. 
Brror  from  Superior  Court,  Pottawatomie 
County;  George  G.  Abemathy,  Judge. 

Action  by  E.  T.  Carson  against  W.  O.  Per- 
ry, County  Treasurer,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  biing  er- 
ror.  Berened,  with  instructions. 

Cbas.  West,  Atty.  Gen.,  0.  J.  Davenport, 
Asst  At^.  Oen.,  a  P.  Holt,  of  Sbawnee, 
and  Hoffman  &  Foster,  of  Gbandler,  'for 
plaintiffs  In  error.    Blakoi^,  ICaxey  & 
of  Mnakogee,  fyr  d^endant  In  error. 

BITHMONS,  GL  Tills  action  was  Instttated 
In  the  superior  court  of  Pottawatranle  coun- 
ty by  the  defendant  in  error,  hereinafter 
styled  the  "plalntlffi,"  against  the  plaintiffs 
in  error,  hereinafter  styled  the  "defendants," 
to  enjoin  the  collection  of  certain  taxes  as- 
sessed against  the  plaintiff  under  the  Tax 
Ferret  Law,  upon  property  which  had  been 
omitted  from  taxation  in  previous  years  and 
dlsa>vered  by  the  tax  ferret  The  defend- 
ants demurred  to  the  petition  of  plaintiff, 
which  demurrer  was  overruled  and  excep- 
tion allowed.  At  the  commencement  of  the 
action  a  temporary  Injxmctlon  was  granted, 
which,  upon  trial,  was  made  permanent. 
The  defendants  in  due  time  moved  for  a  new 
trial,  which  motion  being  overruled,  and  hav- 
ing duly  excepted,  they  bring  this  cause  here 
to  reverse  the  judgment  of  the  trial  court. 

The  principal  contention  of  defendants  is 
that  the  petition  of  the  plaintiff  and  the  evi- 
dence offered  at  the  trial  does  not  warrant 
the  Interposing  of  the  equitable  remedy  of 
Injunction,  for  the  reason  that  the  plain- 
tiff had  a  complete  and  adequate  remedy  at 
law. 

It  Is  contended  on  behalf  of  the  plaintiff 
that  the  evidence  discloses  that  one  C.  H. 
Pittman  was  employed  under  authority  of 
article  9,  c.  81,  Session  Laws  1907-08,  to 
assist  the  county  officers  of  Pottawatomie 
county  in  discovering  and  placing  on  the  tax 
rolls  omitted  prc^rty;  that,  pursuant  to 
said  employm^t,  said  Pittman  alleged  that 
he  had  discovered  certain  omitted  property 
belonging  to  the  plaintiff,  and  so  reported 
to  the  county  treasurer;  that  the  county 
treasurer  failed  and  neglected  to  give  to  the 
plaintiff  the  ten  days'  notice  in  which  to 
file  objectl(»is  to  th«  assessing  of  such  prop- 
erty, as  required  by  said  act  of  the  Legis- 
lature. It  appears,  however,  that  the  plain- 
tiff did  file  objections  to  the  assessment  of 
the  property  claimed  to  have  been  omitted 
from  taxation.  PliOntifl  contends  that  the 
proceeding  taken  to  assess  said  pn^erty 
and  place  It  upon  the  tax  rolls  are  whc^ly 
void,  In  that  the  county  treasurer  did  not 
pass  personally  Upon  the  objections  made 
by  plaintiff,  but  submitted  the  same  to  the 
said  tax  ferret,  Pittman,  and,  acting  upon 
tils  recommendatim,  spread  Bidd  assessment 
upon  the  tax  rolls. 

Plaintiff  contends  that  the  proceeding 


whidi  resulted  in  the  assessment  of  taxes, 
sought  to  be  enjoined  against  lilm,  were 
wholly  void,  and  therefore  that  injunction 
was  his  proper  remedy. 

The  provisions  of  the  act  of  the  Legisla- 
ture, material  tor  our  consideration,  are  as 
follows: 

"The  board  of  county  commisaionerB  of  any 
county  in  this  state  may  contract  with  any  per- 
son or  persons  to  assist  the  proper  officers  ol 
the  county  in  the  discovery  of  property  not  list- 
ed and  assessed  as  required  by  exisang  laws^ 
and  fix  the  compeosation  not  to  exceed  twenty- 
five  per  cent  of  the  taxes  recovered  under  tms 
act.  Before  listing  and  assessitig  the  property 
discovered,  the  county  treasurer  shall  give  the 
person  in  whose  name  it  is  proposed  to  assess 
the  same,  ten  days'  notice  thereof  by  registered 
letter,  addiessed  to  him  at  his  last  known  place 
of  residence,  fixing  the  time  and  place  when  ob- 
jections in  writing  to  such  proptued-listinp;  and 
ansessmrat  may  be  made.  An  appeal  may  be 
taken  to  the  county  court  from  the  final  actiMi 
of  the  treasurer  within  ten  days  by  giving  no- 
tice thereof  in  writing  and  filing  an  appral  bond 
as  in  cases  appealed  from  the  board  of  county 
commissioners  to  the  district  court." 

We  are  unable  to  agree  with  the  conten- 
tion of  plaintiff  that  the  proceeding  result- 
ing In  the  ass^ment  of  taxes  complained 
of  were  void,  for  the  reason  that  the  statute 
gave  the  county  treasurer  jurisdiction  to 
act  upon  the  report  of  the  tax  ferret  and  the 
objectl(ms  filed  thereto.  I^aintlff,  having 
filed  objections,  thereby  appear^  before  the 
county  treasurer  and  cannot  complain  of 
want  of  notice.  If  the  treasurer  had  Juris- 
diction to  act  upon  his  objections,  the  fact 
that  he  may  have  acted  without  considering 
the  evidence,  and  upon  the  Judgment  ct  an- 
other, would  constitute  an  errcmeons  pn^ 
ceeding  only,  and  not  a  void  one,  had  the 
statute  above  quoted  required  the  treasure 
to  hear  evidence,  whidy  it  does  not.  How- 
ever, it  appears  from  the  record  in  this  case 
that  the  plaintiff  agreed  and  cons^ted  that 
the  valuation  ot  the  prop^r^  upon  which 
the  assessment  was  made,  as  made  by  the 
county  treasurer,  was  correct. 

The  statute  undo-  which  this  assoHSntont 
was  made  provides: 

"An  appeal  may  be  taken  to  the  county  court 
from  the  final  action  of  the  treasurer,  within 
10  days." 

It  thus  appears  that  if  the  county  ^asup- 
er  acted  upon  insufficient  evidence,  or  upon 
no  evidence,  as  contended  in  the  brief  of 
plaintiff,  the  Legislature  had  provided  a 
means  of  review  of  the  action  of  the  county 
treasurer  of  which  plaintiff  might  avail  him- 
self. 

[1,2]  It  has  been  repeatedly  held  by  this 
court  "that  relief  will  not  be  granted  by  a 
court  of  equity,  where  at  the  time  there  Is  a 
plain,  specific,  and  adequate  remedy  at  law/* 
and,  "where  the  statutes  provide  a  plain, 
specific,  and  adequate  remedy  for  the  cor- 
rection of  erroneous  assessments,  a  court 
will  not  exercise  its  equity  powers  by  re- 
straining the  collection  of  taxes  due  under 
an  alleged  error  in  assessment,  where  the 
containing  party  neglects  or  refiues  to  avail 
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himself  ot  the  zemedy  provided  by  statate 
for  tbe  correction  <a  the  error  of  which  he 
to  comidaliiing."  Wnt  v.  Bogus,  80  Okl.  289. 
119  Pac.  241. 

[S]  Again,  In  WUUams  t.  Oarfleld  Bx- 
duinge  Bank  of  Bold,  88  OU.  S88,  IM  Pfte. 
863.  It  to  held: 

"Whenever  the  etatates  of  a  atate  provide  a 
mode  b;  which  appeals  may  be  taken  from  the 
asseBsment  or  equalisation  <ri[  property,  that 
remedy  is  exclusive.  Bqvltabla  remedies  can- 
not be  resorted  to." 

Under  these  anflioiitles,  It  to  apparent 
that  the  only  remedy  of  plaintiff  against  the 
actl<Hi  takm  by  tlie  oonnty  treasnrer  con- 
sisted In  appeal  to  Uie  county  court  under 
Oie  provlsionB  ctf  Uie  atatoteS)  and  that  he 
was  not  mtltled  to  maintain  an  acUon  of  ln> 
Junction  to  restrain  tlve  collection  ot  the 
taxes  levied  against  Mm. 

The  trial  court  therefore  erred  In  granting 
a  permanent  InjnnctlcQ  restraining  the  col- 
lection  of  said  taxes,  and  thto  cause  should 
be  reversed  and  remanded  to  the  trial  court, 
with  instructl<»s  to  diamine  the  petition  of 
plaintiff 

PEKGUBIAM.  Adopted  In  wliotok 


SMITH  T.  ALDBIDGB.    (No.  7808.) 
(Snprema  Court  of  Oklahoma.  Nov.  16, 19160 

(BvUabtu  ht  tJie  Court.) 

Appbu  and  Erbob  «s»847(2),  1009(2)— Rx- 
vzBw— Scopi  AND  SxnsT— utamnononft— 
QuxsnoNs  or  Fact. 
In  cases  of  purdy  equitable  cosnijsance,  the 
verdict  of  a  ]ary  to  only  advieory;  and,  where 
tbe  coort  adopts  ntdi  verdict,  initxuctions  giv- 
en to  the  jury  will  not  be  reviewed  upon  appeal. 
In  such  cases,  if  the  judgment  of  the  court  is 
sustained  by  the  evidence,  tbe  same  will  bfe  aj^ 
proved  here. 

[Ed.  Note. — ^For  other  ease%  see  Appeal  and 
error.  Gent  Dig.  ||  88^-^71,  8911;  Dec. 
Dig.  «=»817(2),  1009(2).] 

Onamtosbmas'  Opinion,  IMtUod  Na  8. 
Emv  from  District  Court,  Seminole  Gonnty ; 
Tom  D.  H(£eown,  Judge. 

Action  by  B.  0,  Aldridge  agftinst  T.  H. 
Bndtli.  Judgment  for  plaintiff,  and  defend- 
ant telngs  error.  Affirmed. 

Cobb  &  Cobb  and  J.  A.  Baker,  all  of  We- 
woka,  for  plaintiff  in  error.  Pryor  4t  Stokes, 
of  Wewoka,  for  defendant  In  error. 

HOOKER,  C  Tbe  defeodant  In  error  filed 
this  action  in  tbe  dtotrict  court  of  Seminole 
county  seeking  to  recover  the  possession  of 
the  real  estate  luTolved  here,  and  quiet  his 
title  thereto.  And  in  the  petition  In  said  ac- 
tion It  to  alleged  that  one  Llna  was  a  Sem- 
tncAe  allottee,  and  as  such  allottee  this  real 
estate  was  allotted  to  her ;  that  she  died  on 
the  31st  day  of  July,  1911,  leaving  no  chil- 
dren, never  bavlng  been  married,  and  leav- 
ing as  her  sole  and  only  heir  at  law  her 
motber,  one  Hannah,  who  on  the  4th  day  of 


September,  1911,  conveyed  thto  real  estate 
by  warranty  deed  to  him ;  and  that  by  vlr^ 
toe  of  said  deed  he  was  the  owner  of  the  said 
real  estate,  but  that  the  title  thereto  was 
clouded  by  a  deed  made  one  C3iilly  Boes 
to  T.  H.  Smith,  vrtiicb  deed  bad  been  filed 
for  record. 

It  appears  firom  the  record  that  the  plain- 
tiff in  error  omtends  that  Chilly  Ross  and 
Llna  some  time  prior  to  her  death  entered 
Into  a  common-law  marriage,  and  that  Llna 
at  the  time  of  her  death  was  the  common-law 
wife  of  Chilly  Ross,  and  that  GhiUy  Rqss  as 
her  husband  Inherited  one-half  of  this  lend, 
and  that  he  having  purchased  the  Interest 
of  Chilly  Ross  therein  was  the  owner  of  a 
one-half  undivided  interest  In  said  property. 
This  was  denied  by  the  defendant  In  error. 

Under  the  authorities  of  this  court,  thto 
action  was  aae  of  equitable  cognizance,  and, 
although  the  trial  court  submitted  the  cause 
to  a  jury,  the  verdict  of  the  Jury  was  only 
adrlsory  to  the  court  THie  trial  court  here 
adopted  the  verdict  of  the  Jury  as  Its  view 
and  conclusloD.  It  to  unnecessary  to  con- 
sider any  alleged  errors  In  the  Instructions 
to  the  jury,  as  the  court's  judgment,  coincid- 
ing with  the  judgment  of  the  jury,  eliminates 
the  same  from  our  consideration.  Tbe  issue 
Involved  was  whether  the  retotlon  that  ex- 
isted between  Llna  and  Chilly  Ross  was  mere- 
triclous  or  marital.  The  jury  and  the  trial 
court,  after  hearing  the  evidence,  reached 
the  conclusion  that  the  relation  of  husband 
and  wife  did  not  exist  between  these  two 
people,  and  the  defradant  in  error  was  suc- 
cessful in  the  lower  court  We  cannot  say 
that  the  opinion  of  the  court  to  against  tbe 
weight  of  the  evidence  when  we  consider  the 
reprehensible  conduct  of  Chilly  Ross  In  de- 
serting hto  alleged  common-law  wife  upon 
her  deathbed,  hto  failure  to  attend  her  fo- 
neralf  hto  failure  or  refusal  to  pay  for  her 
burial  expenses,  tato  expressed  doubt  as  to 
tlie  paternity  of  Uicdr  dhilAf  and  bto  admis- 
sion that  he  procured  the  marriage  license, 
wlilch  to  somewhat  Indlcattve  that  he  did  not 
rely  upon  the  common-law  relation.  To  give 
to  him  the  relatim  of  a  caaamm-tow  hus- 
band when  hto  re^mnslbllltles  are  ended  by 
tbe  death  of  hto  commcm-tow  wife,  which  he 
denied  In  her  lifetime,  in  order  tb&t  he  valgbt 
Inherit  her  propetty,  would  In  oar  judgment 
be  an  insult  to  the  marriage  relation  and 
place  a  premium  upon  illicit  cababltatI(HL 
In  her  lifetime  be  was  cruel,  Inbomant  and 
beastly  towards  her.  Hto  acts  constitute  the 
beat  index  of  tbe  Intenticm  of  hto  cohabita- 
tion, and  hto  conduct  towards  her  speaks 
with  more  force  and  character  than  bto 
words,  and,  while  it  to  the  expressed  policy 
of  tbe  law  of  thto  court  to  adopt  that  view 
of  relations  of  thto  character  which  will  up- 
bold  marriages  and  make  cohabitation  of 
this  character  lawful,  still,  under  the  evi- 
dence here,  the  behavior  of  Chilly  Ross  be- 
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lies  tbe  marital  relatlrat  and  Indicates  ez- 
(dnsively  a  InstCnl  indulgence. 

As  we  view  the  evidence,  tbe  weight  of  the 
same  eupporta  tbe  Judgment  of  the  trial 
court,  and  this  cause  Is  affirmed. 

FEB  CUBIAM.  Adopted  In  wliolflu 


NATIONAL  COUNCIL  KNIGHTS  AND  LA- 
DIBS  or  SEOUBITT  T.  OWEN. 
(No.  8071.) 

(Soprams  Oourt  of  Oklahoma.    Not.  14,  1910.) 

(ByUabiia  by  tie  Cowrt.) 

1.  iNSUEAnCE  ®=3723(5)— CONTKAOT— APFLIOA' 

TiON— Health  of  Insifkbd. 
The  fact  that  en  applicant  for  life  Insnrance' 
is  temporarily  indiflpcoed  at  the  time  ct  mak- 
ing the  application  will  not  avoid  the  policy,  if 
the  illness  is  not  of  a  character  to  permanently 
affect  his  healtli,  or  render  him  more  susceptible 
to  the  attack  of  disease,  although  he  represents 
in  the  application  tJiat  he  is  ia  good  health  at 
the  time. 

[Eld.  Note.— For  other  cases,  see  lasurancs. 
Cent  Dig..!  1863;  Dec.  Dig.  «=»723(i9.] 

2.  InauBAncB  9s>826(2)— Fkatbhkai.  BEiraFir 
Inbubanob— Actions— Question^  fob  Jubt. 

The  truth  or  falsity  of  warranties  in  au  ap- 
pUcaticm  for  insurance,  where  there  is  a  con- 
flict in  the  eridencek  is  a  qnestion  of  &tct  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig;  {  2009;  Dec  Dig.  «^825(2).] 

3.  InsuBANGK  «»723(5)— Afpucation— "Dzs- 

EASB." 

Wher&  by  the  terms  of  a  policy  <A  life  In- 
surance, the  answers  to  the  questions  by  the  ap- 
plicant are  made  warranties,  and  the  applicant 
answers  "no"  to  certain  questions  relative  to 
"disease"  of  specific  bodily  organs,  held,  that  the 
term  "disease."  within  the  intention  of  the  par- 
ties to  the  contract,  does  not  include  tdigbt  or 
temporary  ailments  of  such  organs,  and  that,  the 
testimony  b^dng  in  conflict  as  to  the  bieodi  of 
sndi  warranties,  a  question  is  presented  for  the 
determinatioQ  of  the  jury. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  186S;  Dec.  Dig.  «=9728(S). 

For  other  definitions,  see  Words  and  Phrasei, 
First  and  Second  Seiles,  Disease.] 

Commissioners'  Opinion,  1)1  vision  No.  2. 
BnoT  from  District  Court,  Grady  County; 
Will  Linn,  Judge. 

Action  by  Lula  Owen  against  the  National 
Council  Knights  and  Ladies  of  Security. 
Judgment  for  plaintlfF,  and  defendant  brings 
error.  Affirmed- 

See,  also,  149  Pac.  231. 

8.  C  Dnrbln,  of  Chickaaha,  for  plaintiff 
in  error.  Blddle  &  Hammerly,  of  Chlckaaha, 
f<v  d^endant  In  error. 

GALBRAITH,  O.  The  defendant  in  anor, 
Lula  Omea,  sued  the  plaintiff  In  error,  the 
National  Council  Knights  and  Ladies  of  Se- 
curity, on  a  benefit  certificate  Issued  to  her 
Uite  husband,  Edward  G.  Owen,  during  his 
lUetbne  and  payable  to  her  at  hia  death.  It 
was  alleged  in  tbe  petition  that  this  certifi- 


cate, for  a  ^oaUe  «inrtasrattan,  bad  been 
Issued  on  October  IS,  1910^  In  title  nun  of 
$3,000,  payable  to  tbe  pUOstia  aa  ■orrlTing 
widow,  in  tbe  eroit  of  tbe  deatb  of  tbe  In- 
snred,  and  that  Edward  Q.  Owen  died  <ni  tbe  . 
16th  day  of  NoTember,  1910,  and  that 
policy  provided  that  If  the  death  of  the  assor- 
ed  occurred  within  six  mtmtbs  of  tbe  date 
of  Issuance  of  certiflcate  then  the  same  might 
be  discharged  on  tbe  payment  of  60' per  cent, 
of  the  face  thereof,  and  that  the  plaintiff  had 
complied  with  all  the  oondltions  of  the  policy 
to  be  kept  and  performed  by  the  benefldary, 
and  that  the  same  was  In  full  force  and  effect 
on  the  date  of  the  death  of  tbe  assured,  and 
that  demand  for  payment  had  been  made,  and 
that  tliSOO  was  due  therecm ;  that  no  pait  of 
the  same  had  been  paid.  The  action  was 
commenced  on  the  27th  day  of  April,  1911. 
Tbe  society  denied  liability  on  the  ground 
that  the  assured  had  made  false  statements 
in  his  appUcatton  for  the  certificate,  and 
that  mdi  statements  being  false,  under  the 
terms  of  tbe  cootracti  rendered  the  certiflcate 
v<^d.  There  was  a  trial  to  the  court  and  jury, 
and  a  judgment  rendered  In  favor  of  the 
plaintiff,  which,  on  appeal  to  this  court,  was 
reversed  for  errors  at  the  trial.  See  National 
Council  Knights  and  Ladies  of  Security  v. 
Owen,  149  Pac.  231.  On  the  second  trial  the 
plaintiff  again  recovered  judgment,  and  the 
cause  Is  here  again  for  review. 

The  answer  of  the  society  raised  bat  one 
defense ;  that  is,  the  breach  of  warranties 
made  by  the  assured  In  his  application  for  the 
certiflcate.  It  is  cimtended  that  In  the  ap- 
plication for  the  certiflcate  the  following 
questions  were  asked  and  answers  given: 

"Have  you  or  have  you  ever  had  any  of  the  fol- 
lowing diseases  or  symptoms  or  any  disease  of 
the  fwlowing  named  organs?'  To  which  ^e  ap- 
plicant answered  "No,"  as  fdlows: 

"Kidneys,  disease  <Mr'-"No." 

"Liver,  disease  of— ''No.*' 

"Loss  of  coDscIonsnes^— ^No." 

And  further: 

"Is  there  anything  to  yonr  knowledge  or  belief 
In  your  physical  ccmditiiHi,  family  histMry  or  hab- 
its tending  to  shorten  your  life,  which  is  not  dis- 
tinctly set  f<Hrth  above?"  To  whlt^  the  appli- 
cant answered,  "No." 

And  also: 

"Have  you  had  any  llbiess,  constitutional  dis- 
ease or  injury  during  the  past  five  years  requir- 
ing the  services  of  a  physidaa  <jr  snrgaonl"  To 
which  the  applicant  answered,  "No." 

And  it  is  alleged  that  each  of  the  answers 
made  by  the  applicant  to  tbe  questions  wer« 

false,  and  that: 

"The  said  Edward  G.  Owen  had  been  treated 
for  disease  of  the  kidneys  within  a  few  days 
prior  to  the  signing  of  said  application,  and  had 
been  treated  for  loss  of  consaonsness,  and  had 
been  unconscious  for  a  period  of  two  or  more 
days  within  three  weeks  before  tbe  date  of  mak- 
ing the  application,  and  had  been  informed  by 
his  family  physician  that  Ms  physical  condition 
was  such  as  to  end  his  life  within  three  or  six 
months.  By  reason  of  sudi  representati<«s  and 
false  statements  and  answers,  and  breach  of  such 
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warranties,  said  certificata  was  of  do  effect  and 

Toid." 

[1]  A  rq>Iy  was  filed  denylnK  tbat  any  false 
answera  were  made  to  the  qnestloxis,  and  al- 
leging tbat  there  bad  been  no  breach  of  the 
warranties  In  the  contract  of  Insurance.  It 
seems  that  the  argnmeiit  of  the  plaintiff  In 
error  on  this  branch  of  the  case  Is  folly  an- 
swered the  court  In  Oontinental  Casaalty 
Co.  T.  Owen,  88  Okl.  107, 131  Pac  1064,  which 
was  an  actkm  by  the  defendant  in  error  on 
an  accident  policy  issued  and  delivered  to  the 
said  Edward  Q.  Owen,  wherein  the  court 
says,  In  the  first  paragraph  at  the  syilabns, 
as  follows: 

"In  an  action  on  an  accident  insurance  policy, 
there  was  a  idiarp  cmfllct  In  the  evidoice  as  to 
whether  die  insured  was  snfferlng  from  acnte 
or  chronic  nephritis  about  SO  days  prior  to  the 
issuance  of  uie  policy.  A  pfaysidan  who  was 
called  into  the  case  at  tbat  time,  and  who  at- 
tended the  insured  nntU  a  few  days  prim  to 
his  death  from  an  accidental  gunshot  mund  in- 
flicted about  80  days  after  the  issuance  of  the 
policy,  testified  that  he  found  the  inuured  suf- 
fering from  an  acute  attack  of  nephritis;  tbat 
be  responded  readi^  to  treatment  for  that  dis- 
ease, and  within  a  few  dsys  eommenoed  to  show 
marked  improTemrat;  that  within  two  or  three 
weeks  he  was  practically  restored  to  health;  tbat 
'his  color  was  as  sood  and  be  was  as  healthy 
looking  as  anybody  during  the  latter  part  of  the 
time  I  was  treating  him':  and  that  an  eiamlna- 
tion  of  the  urine  and  the  symptoms  indicated 
^t  his  recovery  was  ccnnplete.  Held,  tbat 
whether  the  insured  was  suffering  from  a  'defect 
in  the  body,'  within  the  meaning  of  tbat  phrase 
in  a  statement  of  the  insured  indorsed  on  the 
policy  to  the  effect  tbat  he  had  no  'defect  in 
body,'  was  a  question  for  the  jury." 

[t]  In  the  case  at  bar  there  was  likewlae 
a  sharp  conflict  In  the  testimony  as  to  the 
physical  ooudltion  of  the  applicant  at  the 
time  of  making  the  api^cation  for  the 
certificate,  and  a  few  weeks  prior  thereto. 
Acotxtiing  to  some  of  the  physicians  testify- 
ing, he  was  stricken  with  a  fatal  disease 
of  the  kidneys  and  liver,  and  could  only 
possibly  live  a  very  few  months  at  the  best 
While  the  testimony  of  other  physicians,  es- 
pecially that  of  the  examining  physicians  for 
the  aode^,  was  to  the  effect  that  the  trouble 
was  a  temporary  aliniffnt  which  yielded  readi- 
ly to  treatment,  and  that  the  assured  was  In 
ordinary  healtb  at  the  time  the  application 
was  signed,  and  tbat  be.  as  examining  physl- 
cinn  for  the  society,  after  a  thorough  exami- 
nation of  the  applicant,  recommended  the  Is- 
sutniT  ot  the  certificate,  and  that  the  assured 
did  not  die  of  a  dlseaoe  bnt  on  account  of  a 
goDBbot  wound.  In  this  state  of  the  evidence, 
the  aoestlon  of  the  falsity  of  the  answers 
returned  to  the  questions  was  peculiarly  one 
for  the  Jury. 

Again,  complaint  is  made  at  two  Instruc- 
tions of  the  court  to  the  Jury,  one  being  In- 
stractioi  No.  6,  wherein  the  conrt  presents 
to  tbe  jury  the  theory  of  the  plaintiff,  and 
the  burden  of  this  complaint  being  that  It 
does  not  also  state  the  theory  of  the  defend- 
ant. Inaamndi  as  this  instractlcm  Is  followed 
by  Koo.  6  and  t.  In  wbldi  tbe  Uieory  ot  tbe 


defendant  Is  fully  set]  out  to  tbe  Jury,  It 
seems  that  this  objection  Is  not  well  taken. 
As  was  said  by  this  court  In  Grant  v.  Milam, 
20  Ofel.  672,  06  Pac.  424: 

"tt  is  not  required  that  the  entire  law  of  tbe 
case  shall  be  stated  in  a  single  instruction,  and 
it  is  therefore  not  improper  to  state  tbe  law  as 
applicaUe  to  particular  questions  or  particular 
parts  of  the  case  in  separate  instructions,  and 
if  there  is  no  conflict  in  the  law  as  stated  in  dif- 
ferent instructioni,  and  all  tbe  instructioni  con- 
sidered as  a  series  present  the  law  applicable  to 
the  ease  fully  and  accurately.  It  is  sufficient." 

See,  also,  Q.,  C.  &  S.  F.  B.  Co.  v.  Taylor, 
87  Okl.  99.  130  Pac.  674;  First  National 
Bank  v.  Ingle.  37  OkL  276, 132  Pac  886 ;  and 
Chickasha  Street  Ry.  Co.  t.  M?»f*»fl",  48 
OfcL  lOS,  141  Pac.  U72. 

[S]  AgEdn,  complaint  is  made  of  instruction 
No.  8,  which  reads  as  follows: 

"You  are  instructed,  gentlemen  of  the  jury, 
that  to  constitute  a  disrase,  under  tiie  terms  of 
the  application  as  used,  would  not  include  mere- 
ly a  temporary  ailment  whidi  would  not  affect 
the  general  health." 

The  third  paragraph  of  the  i^llabus  of 
Mutual  UU  Ins.  Oo.  t.  Morgan,  39  OkL  206, 
186  Pac.  279,  seema  to  support  the  law  as  an- 
nounced in  this  InstmcUoa  as  follows : 

"Tbe  fact  thait  an  applicant  for  life  Insurance 
is  temporarily  indispoBed  at  the  time  of  mak- 
ing the  appUcatitm  will  not  avoid  the  policy,  if 
the  Illness  is  not  of  a  character  to  permanently 
affect  his  health^  or  render  him  more  susceptible 
to  the  attack  of  disease,  although  be  represents 
in  the  application  that  he  is  in  good  healtb  at 
the  time." 

In  Des  Moines  Ufa  Ins.  Go.  r.  Olay.  89 
Ark,  230, 116  S.  W.  282,  the  Snprane  Court  of 
Arkansas  say; 

"The  court  instructed  the  Jury  that  the  ques- 
tion quoted  above  had  reference  to  only  swh 
diseases  as  affect  the  general  health  and  are  se- 
rious in  their  nature,  and  not  to  temporary  or 
trivial  ailments.  That  instruction  was  correct 
and  declared  the  law  in  accordance  with  the 
decisions  of  this  conrt  Assurance  Society  v. 
Beutlinger,  68  Ark.  528,  26  3.  W.  835 :  Mutual 
Beserve  Enmd  v.  Farmer,  65  Ark.  681,  47  S. 
W.  850:  Franklin  Life  Ins.  Co.  v.  Oallighan,  71 
Ark.  296,  78  S.  W.  102,  100  Am.  St  Rep.  73. 
The  evidence  was  sufficient  to  Justify  a  finding 
by  the  Juiy  that  there  was  no  hveach  of  war- 
ranty and  that  appellant  is  liable  on  the  ptdiey." 

In  Corbett  v.  Met  life,  87  App.  Dir.  152,  66 
N.  T.  Supp.  775,  it  is  said: 

"A  temporary  ailment,  from  wblcb  a  person 
recovers,  cannot  be  considered  a  disease,  within 
the  meaning  of  a  Ufe  insurance  policy." 

In  Manufbctoren^  Aeddsnt  Oo.  v.  Dorgan, 
68  Fed.  M6,  7  a  a  A.  681,  Judge  Taft.  speak- 
ing Cor  the  GlrcQit  Court  of  Appeals,  said  on 
this  question: 

"The  court  told  the  jury  that,  in  determining 
the  question  whether  tbe  insured  was  or  was 
not  KSicted  with  any  disease  or  bodily  or  men- 
tal infirmity,  they  were  to  inquire  whether  he 
had  some  specific  ailment:  that  it  would  not 
come  within  the  scope  of  tnis  warranty  tbat  he 
might,  like  other  men  or  the  generalty  of  men, 
have  been  subject  to  occasional  attacks  of  tiie 
kinds  that  are  »}eci&ed,  'but  there  must  have 
been  some  specific  determination  towards  such 
condition  of  the  body,  or  some  part  of  it,  as 
would  amount  to  a  disease  or  a  bodily  infirmity.' 

"It  seems  to  us  tbat  the  court  accurately  stat- 
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cd  the  legal  effect  of  tbe  contract  contained  fas 
the  application  and  the  policy.  An  anamic  mur- 
mur, It  was  admitted.  Indicated  no  strnetnral  d^ 
feet  of  the  heart,  but  arose  simply  from  mere 
temporary  debility  or  weakened  condition  of  the 
body.  We  do  not  think  that  this  cornea  within 
tbe  definition  of  'bodily  or  mental  infirmity,*  as 
tbe  term  Is  nsed  in  the  application.  The  state- 
ment in  the  application  by  the  insured  did  not, 
either  in  his  contemplation  or  that  of  the  com- 
pany, refer  to  any  mere  temporary  ailment  or 
indisposition  whicn  did  not  tend  to  weaken  and 
undermine  the  constitution  at  the  time  of  taking 
membership.  Pudritzky  v.  Supreme  Lodge,  76 
Mich.  428.  43  N.  W.  373 ;  Brown  v.  Insurance 
Co.,  6&  Mich.  306,  32  N.  W.  610  [8  Am.  St  Hep. 
894];  Insurance  Co.  Daviess'  £z'x,  87  Ky. 
641,  9  S.  W.  812:  Life  Ins.  Co.  v.  Francisco, 
17  WaU.  672  [21  L.  Ed.  698]." 

And  again  In  the  course  of  the  (pinion  it 
ia  aald: 

"We  are  therefore  finally  brought  to  the  ques- 
tion what  the  words  'disease  and  bodily  infirm- 
ity' include.  We  think  the  charge  of  the  court 
below  upon  this  point  must  be  sustained.  In  a 
broad,  generic  sense,  any  temi»orary  trouble  hy 
reason  of  which  a  man  loses  consciousness  is  a 
disease.  It  is  a  condition  of  the  body  not  nor- 
mal, and  produced  by  the  imperfect  workiog  of 
some  function,  but  as  the  imperfect  working  is 
not  permanent,  and  the  body  returns  at  oocej  or 
in  a  short  period  of  time,  to  its  normal  condition, 
it  does  not  rise  to  the  dignity  o{  a  disease.  A 
fainting  spell  produced  by  indigestion  or  a  lack 
of  proper  food  for  a  number  of  hours,  or  from 
any  other  cause  which  would  not  indicate  any 
disease  in  the  body,  but  would  show  a  mere  tem- 
porary disturbance  or  enfeeblentent,  would  not 
come  within  the  meaning  of  the  words  'disease 
and  bodily  infirmity,'  as  used  in  this  policy. 

"It  is  a  well-settled  rule  in  the  construction 
of  inanrance  policies  of  this  charactw,  which  the 
insured  accepts  fw  the  purpose  of  covering  all 
accidents,  to  construe  all  language  used  to  umit 
the  liability  of  the  company,  strongly  against  the 
company.  Policies  are  drawn  by  the  legal  ad- 
Tia^  oi  the  company,  who  study  with  care  the 
decisions  of  the  courts,  and,  with  those  in  mind, 
attempt  to  limit  as  narrowly  as  possible  the 
scope  of  tbe  insurance.  It  is  only  a  fair  rule, 
therefore,  which  courts  have  adopted,  to  resolve 
any  doubt,  or  ambiguity  in  favor  of  the  Insured 
and  against  the  insurer." 

In  Sovereign  Camp  of  Woodmen  of  the 
World  T.  Jackson.  157  Pac  92,  It  is  said: 

"The  words  'in  good  health'  do  not  imply  phys- 
ical perfection  and  freedom  from  all  the  aliments 
that  flesh  is  heir  to.  To  be  not  in  good  health 
within  the  meaning  of  the  policy  must  be  such 
physical  condition  as  to  materially  affect  the 
risk,  or  such  that,  if  the  company  had  known  the 
condition  of  the  insured,  it  would  not  have  de- 
livered tbe  policy.  The  fact  that  a  man  has  the 
indpient  elements  of  disease  (the  seeds  of  death) 
in  him.which  may  or  may  not  shortly  spring  up 
into  fatal  disease,  does  not  mean  that  be  does 
not  fulfill  the  meaning  of  the  term  'in  good 
health.*-  To  be  in  'good  health'  is  a  comparative 
term,  and  a  man  with  a  slight  cold,  such  as  to 
cause  no  apprehension  of  anything  serious,  can 
accept  a  policy  of  insurance  'in  good  health' 
without  bemg  considered  to  have  prepetrated  any 
fraud  upon  the  company  or  to  have  rendered  hia 
insnrazLce  contract  void  by  reason  of  a  violation 
of  its  terms." 

The  foregoing  authorities  sustain  the  con- 
tention that  this  instruction  Is  a  fair  state- 
ment of  the  law  applicable  to  the  question 
under  consideration.  We  do  not  think  that  a 
temporary  ailment  of  the  kidneys  or  other 
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bodily  organs  can  be  considered  a  dftaeaae 
within  the  contemplation  of  the  parties  to 
the  contract  and  within  the  terms  as  osed  in 
the  application.  The  ^sease  her^  referred 
to  is  evidently  some  affliction  of  a  seiknu; 
permanent  nature,  and  does  not  Inclode  a 
slight  or  temporary  affliction.  At  least,  there 
was  ample  evidence  In  tbe  record  to  take  thla 
question  to  the  jnry.  The  Jury  by  Its  rer- 
dlct  found  that  the  affliction  was  of  a  tempo- 
rary and  not  a  permanent  natore,  and  that 
therefore  there  was  no  breach  of  the  warran- 
ties as  contended  hy  the  plaintift  In  uror. 

Upon  the  whole  record.  It  seems  that  a 
fair  trial  was  had  in  this  case  and  a  Jnat 
verdict  retnmed.  There  Is,  however,  one 
slight  error  in  Instruction  No.  6,  and  in  the 
Judgment,  In  this,  that  tbe  court  Instructed 
the  Jury  that  if  they  found  for  the  plalntUC 
below  they  should  calculate  interest  from 
Pebmaiy  1, 1911,  and  the  Judgment  rendered 
on  the  verdict  was  accordingly  entered. 
There  was  nothing  in  tbe  record  to  Justify 
such  direction,  although  in  the  petition  Iih 
tereat  was  prayed  for  from  February  1, 1911, 
but  under  the  terms  of  the  cwtlflcate  the 
claim  did  not  mature  until  proof  <d  deaHi  had 
been  furnished.  Section  6  of  the  tWDBtt  cw- 
tlflcate  reads  as  follows: 

"No  action  in  any  court  can  or  dull  be  maliH 
tained  on  this  certificate  until  after  the  proof  of 
death,  and  claimant's  right  to  benefits,  as  provid- 
ed in  the  laws  of  the  order,  have  been  filed  with 
tbe  National  Secretary  and  passed  upon  by  the 
National  Executive  Committee,  Bor  unless 
brought  within  ona  year  tarn  the  date  of  deaUi 
of  the  member." 

The  action  was  commenced  within  one  year 
after  the  death  of  the  member,  but  there  la 
'  no  testimony  In  the  record  as  to  when  the 
proofs  of  the  death  were  furnished. 

"Interest  is  the  compensation  allowed  for  the 
use  or  forbearance,  or  detention  of  mon^  or 
its  equivalent.**  Section  1002,  Rev.  L.  lm.0. 

Until  the  claim  matured  on  this  certificate, 
no  Interest  could  be  calculated  thereon;  that 
is,  prior  to  that  time  there  could  be  no  "for- 
bearance or  detention  of  money."  There  la 
no  testimony  In  the  record  to  show  that  the 
daim  matured  or  became  doe  and  payable  on 
or  before  February  1,  191L  It  may  be  pre- 
sumed that  the  proofs  of  death  were  furnish- 
ed before  suit  was  filed.  Since  the  furnish- 
ing of  such  pro<^  was  a  condition  precedent 
to  the  maintenance  of  the  suit.  It  may  be 
that  Interest  should  be  calculated  on  the 
claim  from  the  date  of  the  filing  of  salt,  and 
not  from  the  date  Judgment  was  rendered. 
In  any  event,  there  la  nothing  in  the  record  to 
Justify  the  Instruction  that  Interest  should 
be  calculated  from  February  1,  1911. 

The  defendant  in  error  should  therefore  be 
required  to  file  a  remittitur  of  all  Interest 
Included  in  the  Judgment  prior  to  April  27, 
1911,  the  date  of  filing  the  suit,  and  evi- 
dence the  same  by  the  certificate  of  the  derk 
of  the  trial  coort,  and,  on  preeentlng  such 
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OTldenoe  to  thla  conrt,  the  Judgment  appealed 
from  sboold  be  mfflrmed. 

FEB  CURIAM.  Adopted  In  whola 


FARMERS'  PRODUCT  ft  SUPPLY  CO.  V. 
BOND.  (Na7885.) 

<8apnme  Conrt  of  Oklahoma.   Nov.  14,  1918.) 

(ByXbOmt  hy  t%o  Court.) 
1  Appbai,  and  Bbbor  «=b1068(4)— Hudclbss 

BBBOB— iNSTBUCnON , 
Instructioni  and  refnsal  of  inatmetfons  on 
plaintiff's  damages  in  the  event  he  prarails  are 
immaterial,  'where  he  does  not  prevail, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Die.  |  4228;  Dee.  Dig.  «=» 
1008(4) ;  THal,  Ceiit  Dig.  {  S6&] 

2.  WiTKBsasB    «=>268(8)  —  Impkachkkrt  — 

CaoSa- EXAMZK  ATION . 

Where  an  attachment  affidavit  statea 
Crounda  of  attachment,  which  the  pleadings 
show  to  he  false,  and  wUcfa  are  conceded  hy  the 

KrtieB  to  be  nntnie,  and  the  maker  of  the  affi- 
vit  is  upon  the  witness  stand  for  the  plain- 
tic.  it  is  not  error  to  permit  a  cioss-examiua- 
tlcm  of  the  witness  as  to  the  falsitr  of  the  atate- 
menta  in  audi  affidavit  Record  examined,  and 
keld,  there  ia  no  error  ahoWD  in  reference  to 
the  permitting  of  bu<&  cross-examination. 

[Ed.  Mote— For  other  cases,  see  Witnesaea, 
Cent  Dig.  I  940;  Dec  Dig.  «s>268(8).] 

8.  Appeal  and  Brbob  «=»757(3)  —  Recoed— 
Questions  Pbesented  fob  Bbvibw. 
Where  a  party  complains  on  account  of  the 
admission  or  rejection  of  teetimony,  and  does 
sot  set  out  in  his  brief  the  full  substance  of  the 
teatimony  to  the  admission  or  rejection  of  which 
he  objecta,  and  doea  not  state  any  ipedfie  objeo- 
tioos  tiiereto^  but  merely  state*  that  the  lower 
court  erred  as  will  be  seen  at  certain  pages  id 
the  case  made,  this  court  will  not  Investigate 
audi  complaint  to  find  error. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  892;  Dec.  Dig.  «=)757<8).] 

4.  Appbai.  and  Kbbob  ^•692(1>— Rboobd— 

QUKSTXONB  PBEBENIED  FOB  REVIBW. 

In  order  for  this  court  to  consider  the  ef- 
fect of  the  refusal  of  an  offer  of  testimony,  the 
party  <^ering  aoeh  testimony  Is  required  to  in- 
eorporate  into  the  record  a  showing  as  to  what 
such  testimony  wotdd  be,  U  admitted.  Otlier- 
wise,  this  court  cannot  pass  upon  the  admissi- 
bility of  such  evidence,  and  must  assume  that 
thtfe  waa  no  error  In  its  refusal  by  the  lower 
court. 

[Ed.  Note.— For  other  caaea,  aee  A^raeal  and 
Ettot,  Cent  Dig.  »  280072906;  Dee.  Dig. 
«»ee2(l).] 

5.  Appeal  and  Ebbob  «=>1058(2)— Bbvibw— 
Habulbbs  Bbboe  —  EXOLVaiDN  ov  BJvi- 
DKNCB. 

SUror  in  the  exdadm  of  the  testimony  of  a 
witneae  is  harmless,  where  such  witness  has  al- 
ready testified  to  the  tacts  apon  which  his  tes- 
timony is  again  offered,  or  where  he  is  after- 
wards permitted  to  testUy  fully  with  reference 
to  Buch  facts. 

[Ed.  Note. — Few  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4195,  4201';  Dec.  Dig. 
«»1058(2).] 

0.  Admihbion  and  Exclubion  OT  TESmCONT 
— N0NPBEJT7DICZAL  EbBOB. 

Record  examined,  and  held,  that  in  this  case 
there  is  no  prejudicial  error  in  the  admission 

and  exclusion  of  testimony  objected  to,  and 
that  tbe  verdict  is  supported  by  the  evidence. 


Gommlasioners'  Opinion,  Division  No.  8. 
Error  trom  District  Court,  Blaine  County; 
James  B.  Culllson.  Judge. 

Action  by  tbe  Farmers'  Product  ft  Snp^ 
Company  against  Albert  BondL  Judgmmt 
for  deflendant,  and  idalntUC  brings  oror. 
Affirmed. 

Wm.  O.  Woolmau,  of  Watonga,  for  plaln- 
tUt  In  error.  Foose  ft  Brown,  of  Watonga, 
for  defendant  in  error. 

JOHNSON,  a  Thla  was-  a  suit  by  the 
Farmers'  Product  &  Supply  Com^pany,  a  cor- 
poration, plaintiff  in  error,  agolmt  Albert 
Bond,  defendant  in  error,  to  recover  the  sum 
of  (974.32,  damages-  for  breach  of  a  partly 
executed  oral  contract  to  sell  wheat  Plain- 
tiff alleged  that  on  July  11,  1914,  defend- 
ant orally  agreed  to  sell  to  plaintiff,  and 
plaintiff  agreed  to  buy  of  defendant  4,000 
bushels  of  wheat,  at  the  price  of  64  cents  per 
bushel,  to  be  delivered  on  or  before  Augnst 
16,  1914;  that  the  time  of  delivery  was  ex- 
tended by  agreement  until  September  1, 1916 ; 
and  that  defendant  failed  to  deliver  2,604 
bosheis  of  the  wheat  Plaintiff  sued  for  the 
difference  between  tbe  contract  price  of  the 
undelivered  wheat  and  its  value  at  tbe  time 
of  the  alleged  breach  of  the  contract  De- 
fendant contended:  (1)  That  after  he  had 
delivered  a  part  of  tbe  wheat  u^d  prior  to 
tbe  final  date  for  delivery  under  the  con- 
tract, plaintiff  refused  to  take  any  more 
wheat  from  defendant  and  rescinded  the 
contract,  which  was  acquiesced  In  by  de- 
foidant;  and  (2)  that  at  the  time  of  the 
making  of  the  contract  It  was  understood 
between  tbe  parties  that  he  (defendant),  In 
the  sale  of  some  933  bashels  of  tbe  con- 
tracted wheat  was  not  acting  for  himself, 
but  as  tbe  ag«it  of  a  third  party ;  and  that. 
If  the  court  should  find  that  the  contract 
had  not  been  abandoned  by  plaintiff,  judg- 
ment shonld  not  be  rendered  against  him  for 
damages  for  a  failure  to  deliver  that  part 
ot  the  wheat  in  reference  to  tbe  sale  of 
whldb  he  was  actli^  only  as  an  i^nt  The 
Jury  returned  a  general  vwdlct  for  defend- 
ant, Judgment  was  rendered  accordingly, 
motion  fdr  new  trial  was  ovamled,  and 
plaintiff  api)eal8.  The  agency  feature  of  de- 
fendant's contention  was  not  Induded  in  the 
original  answer,  but  was  Inserted  with  leave 
of  conrt  by  amendment  during  the  progress 
of  the  trial. 

[1]  Five  of  the  specifications  of  error,  ar- 
gued by  plaintiff  In  error,  go  to  the  allow- 
ance by  the  lower  court  during  the  trial  of 
the  amendment  to  the  answer  of  defendant 
so  as  to  set  up  the  qnesticm  of  agracy,  and 
to  the  giving  and  refnsal  of  instructions 
pertaining  to  the  agency  quesdon.  The 
amendment  of  the  pleadings,  and  the  giving 
and  refusal  of  instructions,  ecHnplalned  of, 
only  pertained  to  the  agency  Issue,  and  were 
not  sucb  matters  as  could  have  affected  the 
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consideration  by  the  inrj  of  the  general  is- 
sue of  rescission  of  tbe  contract  by  plaintiff. 
The  two  Issues  were  oitlr^  distinct.  If 
the  jury  fOund  that  plalntUf  bad  himself 
rescinded  the  contract,  the  question  as  to 
whether  defendant  acted  as  the  agent  for  an- 
other In  the  sale  of  a  part  of  the  wheat  was 
necessarily  eliminated  from  tlielr  c«iddera- 
tion.  Tbe  issue  of  agency  only  went  to  the 
measnre  of  damages,  and  could  only  have 
been  considered  by  the  jury  in  arriving 
at  the  amount  ct  damages,  if  they  had  first 
foond  for  plaintiff  nptm  the  goieral  issue  of 
a  br^dt  of  the  contract  by  defendant  Hie 
Terdict  was  a  general  one  against  plaintiff; 
and  therefore  tbe  Jury  necessarily  found 
that  there  had  been  no  breach  of  contract  by 
defendant  as  to  any  of  the  wheat;  and  tb» 
dissection  of  Uie  confaract  into  two  parts, 
one  pertaining  to  wheat  sold  by  defendant  in 
his  own  b^alf  and  another  to  wheat  sold  by 
him  as  agent,  was  a  province  whUdi  it  was 
not  necessary  or  proger  tor  the  Jniy  to  In* 
yade.  The  acts  of  the  lower  court,  complain- 
ed of,  and  pertaining  to  the  agency  issne, 
therefere  were  without  harm  to  tbe  rl^ts  of 
the  plaintiff;  and  If,  in  this  connection,  there 
be  errors,  tb^  are  without  i«ejudice.  Dnn- 
ham  T.  Holloway.  8  OkL  244,  41  Pac  140; 
Werts  T.  Barnard,  82  Okl.  420,  122  Pac.  649; 
Howard  v.  Rose  Township,  87  OU.  IBS,  181 
Pea  688;  Martin  t.  a,  B.  L  ft  P.  By.,  T 
Okl.  462,  64  Pac  096;  Dddy  t.  La  Fbyette. 
163  n.  S.  456,  16  Sup.  Ot  1082,  41  L.  Bd. 

m 

[2]  Plaintiff  in  error  contends  that  there 
was  misomduct  in  defendant  and  his  connsel 
In  tbe  mannw  of  asking  certain  questbms  of 
one  fniom,  a  witness  for  plaintiff;  tbat  tbe 
questions  so  asked  were  Insinuating  and  In- 
sulting to  the  witness,  and  tended  unduly 
to  discredit  him  before  tbe  Jury ;  and  that 
the  court  wrad  In  its  coDtnA  ct  tlds  examl- 

BatiCHL 

It  seems  tikat,  at  tbe  institotlon  of  tbe  suit, 
tbe  wttneas  Ibom  bad  procured  an  attadb- 
ment  to  be  Issued  against  the  property  of 
defendant  and  had  sworn  to  the  attacbm^t 
aflidaTlt,  wbl<di  was  upon  one  of  tbe  printed 
forms  In  use  In  the  state  In  such  cases,  wbicli 
when  not  altered  to  fit  the  particular  occa- 
sion, contains  various  charges  of  fraud,  mis- 
demeanor, and  felony.  In  executing  tbe  af- 
ftdavlt  the  witness  made  no  change  In  its 
form;  and  the  affidavit,  as  sworn  to  by  the 
witness,  charged  that  tbe  def^idant  was  a 
foreign  corporation,  was  converting  his  prop- 
erty In  fraud  of  bis  creditors,  had  absconded 
with  the  intention  to  defraud  bis  creditors, 
bad  committed  a  felony,  had  committed  a 
misdemeanor  and  various  acts  of  fraud,  and 
tlLit  tbe  suit  was  brought  for  damages  aris- 
ing from  the  seduction  of  a  female.  Tbe  suit 
was  about  wheat,  and  tbe  defendant  evi- 
dently resented  bis  misoellaneous  arraign- 
ment Apparently  this  objection  had  some 
foundation.  The  witness  was  not  as  careful 
in  his  oath  to  tbe  affidavit  as  the  drcum- 1 


stances  evidently  required.  l%e  grounds  of 
attadiment  and  tbe  testlm(mial  conservatlve- 
ness  and  scruple  of  tba  iritness  vrece  issues 
In  tbe  case.  Tbe  various  blanket  (Siargefl  of 
the  attachment  affidavit  were  evidently  too 
broad,  and  stated  facts  not  true.  Full  cross- 
examtnation  of  fbe  witness  with  refooice  to 
the  grounds  of  attachment  was  unquestion- 
ably po-ndssibla  The  court  ezerdsed  a  «m- 
trol  over  the  cross-examlnatlm,  wbldi  was 
more  favoraMe  to  plaintlfl  tban  to  defendant 
Qnestlone  of  defendant  wm  poinded,  wbicta 
appear  to  us  to  have  been  permissible;  and 
we  do  not  find  any  questions,  permitted  by 
the  court  whldi  exceeded  the  bounds  of 
Intimate  croes^amluatlon.  Ihe  manner 
of  counsel  in  the  examinatlcm  does  not  ap- 
pear In  the  record,  but  was  passed  upon  by 
the  lower  court  in  Its  rallng  upon  the  motion 
tor  a  new  trlaL  Tbe  low^  coMTt  witnessed 
the  proceedings,  and  we  will  not  interfere 
with  bis  estimate  of  them.  We  find  no 
error  in  this  alignment 

The  next  assignment  of  error  Is  that  the 
lower  court  erred  In  rejecting  the  testimony 
of  two  witnesses  for  plaintiff,  to  wit  that 
of  one  G&rJi  and  one  Oarrlott 

nalntlff  In  error  does  not  point  out  a:*^ 
such  rejection  of  the  testimony  ot  the  wit 
ness  Clark,  does  he  dlrcuss  at  all  any 
such  acOoD  ot  the  court  Upon  the  other 
band,  the  record  indicates  that  this  witness 
testified  fully. 

[4]  As  to  the  witness  Oarrlott  the  record 
ifl  not  sufficient  to  sustain  the  assignment 
Wh«i  the  witness  was  offered  by  plaintiff, 
being  in  rebuttel,  tbe  court  stated  that  tbe 
examination  of  the  witness  would  be  restrict 
ed  to  the  questtni  of  agoicy,  and  plaintiff 
excepted  to  this  ruling.  The  court  thw  stat- 
ed that  counsel  might  make  his  offers  of  tes- 
timony, and  the  offisrs  would  be  iMssed  upon ; 
but  that  he  would  not  permit  the  witness  to 
be  examined  upon  "this  Ink  proposition,"  al- 
thoQ^  tbe  offto  of  the  teetimcmy  would  be 
permitted.  The  court  declined  to  allow 
plaintiff  to  make  tbe  offer  of  the  testimony 
in  open  court  In  the  presence  of  the  Jury,  and 
requested  connsel  to  reduce  his  offer  to  writ- 
ing, which  counsel  stated  he  would  do. 
Neither  the  brief  of  plaintiff  in  error,  nor  the 
record,  discloses  that  counsel  requested  to  be 
allowed  to  dictate  the  offer  into  the  record  in 
the  absence  of  the  Jury,  or  that  he  made  the 
offer  In  writing.  Not  knowing,  therefore, 
what  the  testimony  would  have  beea.  If  re- 
ceived, we  are  unable  to  say  whether  or  not 
It  would  have  bem  admlssltde,  or  whether 
there  was  error  In  its  rejection.  OfiFutt  v. 
Wagoner,  SO  Okl.  458,  120  Pac.  1018;  Mus- 
kogee Elec.  Trac.  Co.  v.  Staggs,  34  Okl.  161, 
125  Pac.  481;  Turner  v.  Moore,  84  Okl.  1. 
127  Pac.  487. 

The  tenth  specification  of  error,  argued  by 
plaintiff  In  eiTor,  deals  with  allied  errors 
In  the  admission  and  exclusion  of  evidence. 
The  argument  of  this  speclficatl<m  points 
out  questions,  answers,  ruUnsi  of  tbe  court 
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and  exceptions,  occnrrlng  daring  the  givii^ 
of  the  testimony  of  witness  Thorn,  for  plain- 
tiff, and  of  the  defendant,  Bond.  All  of  this 
testimony,  la  reference  to  which  qpedflc  ob- 
jections are  made,  went  solely  to  the  qnestlon 
as  to  whether  the  defendant,  Bond,  was  act- 
ing as  .tlie  agent  of  the  third  party,  Wagner, 
In  stiUng  a  part  of  the  wheat.  The  objec- 
tions aa  to  the  Bood  testimony  were  upon 
the  ground  that  the  agent  was  not  compe- 
tent to  testify  to  the  agency,  and  to  the  con- 
tentloa  that  the  qnestlon  of  agency  was  not 
properly  In  the  case.  We  have  disposed  of 
the  latter  question  upon  the  asatgnment  as 
to  error  In  allowing  the  amendment  to  the 
answer.  In  the  case  of  Whltcomb  v.  OUer, 
41  Okl.  331,  137  Pac.  709,  this  court  said: 
"Agency  and  the  extent  of  authority  may  be 

Srored  by  the  tMttmony,  though  not  by  the 
eclarationa  of  the  agent. 

We  think  there  was  no  errer  in  the  ad- 
mlarion  of  the  Bond  testlmoiy,  complained 

of. 

[I]  As  to  the  etfect  of  the  admlnlcm  and 
exclusion  of  the  testimony  of  Thorn,  com- 
plained of  in  the  brief,  the  occurrences  com- 
plained of  took  place  In  the  plahitUTs  case 
In  rebnttaJ.  Aft^  that  time,  the  court  al- 
lowed the  plaintiff  to  reopen  his  case,  Thom 
was  again  placed  upon  the  stand,  and  testi- 
fied folly,  covering  all  of  the  facts,  questions 
as  to  which  were  excluded  in  the  examina- 
tion referred  to  In  the  assignment  Th<xn 
was  on  the  witness  stand  four  times,  and  ooy- 
a«d  very  much  the  same  ground  several 
different  times.  The  objections,  whltdi  were 
sustained  by  the  court,  and  which  are  com- 
plained of,  went  to  the  claim  of  defendant 
that  the  questions  were  repetitions  and  lead- 
ing and  called  for  condusiona.  The  objeo- 
tlona  seem  to  have  been  well  founded ;  and, 
U  not,  any  error  In  the  rulings  was  cured  by 
the  subsequent  admission  of  the  testimony. 

[3]  la  his  brief,  plaintiff  In  error  furthw 
deals  thus  with  this  speclflcatlon,  viz.: 

"Speclficatl<m  No.  10  mvolvea  the  alleged  er- 
rors of  the  court  in  the  admission  and  rejection 
of  evidence,  as  will  mora  folly  appear  by  a  ref- 
erence to  the  case  made  at  pages  commencing 
with  the  last  gaesdon  on  page  197  and  contlna- 
ing  through  pages  198,  lu9,  and  to  the  end  of 
the  direct  examination  of  the  witness  Pender- 
graft  •  •  •  We  think  also  there  was  error 
in  the  matter  of  rejecting  evidence  found  on 
pages  282,  283,  284  and  286  of  the  case-made, 
wtdch  we  think  to  be  vety  prejudicial  and  such 
error  as  vitally  affected  the  plaintiff  in  its 
cans&" 

No  quotation  of  the  record  Is  made,  and  no 
argument  or  authorities  given,  and  plain- 
tiff in  error  does  not  point  out  how  he  is  ag- 
grieved at  the  portlcHi  of  the  record  referred 
to.  The  rule  of  this  court  (section  25  of  this 
oonrfs  rules)  Is  that,  where  a  party  com- 
plains on  account  of  admission  or  rejection 
of  testimony,  he  shall  set  out  In  his  brief  the 
full  substance  of  the  teatimony  to  the  ad- 
misdon  or  rejection  of  which  he  objects, 
stating  spedflcally   his   objection  thereto. 


We  therefore  do  not  consider  the  alleged 
errors,  referred  to  in  the  above  excerpt  from 
the  brief  ot  plaintiff  in  error. 

[B]  The  ninth  spedflcation  of  error  by 
plaintiff  In  error  is  that  the  verdict  Is  con- 
trary to  tjie  law  and  the  evidence.  Plain- 
tiff In  error  does  not  argue  this  assignment, 
except  by  reference  to  the  argument  of  the 
other  spedQcatlons,  hereinabove  referred  to; 
and  submits  no  abstract  of  the  evidence.  We 
have  examined  the  record,  and  in  our  opin- 
ion there  Is  ample  evidence  to  support  the 
verdict,  and  we  do  not  find  where  the  Jury 
violated  Its  instructions. 

The  remaining  asslgnmraits  are  that  the 
verdict  is  contrary  to  the  law,  and  that  the 
court  erred  In  overruling  the  motion  of  plain- 
tiff for  a  new  trial,  ^e  8i>eclflcatlon8,  upon 
which  these  assignments  are  based,  have  al- 
ready been  covered  In  this  opinion. 

We  find  no  prejudicial  error  in  the  record, 
and  conclude  that  the  Judgment  <tf  the  low- 
er court  should  be  affirmed. 

PBB  OURIAM.  Adopted  In  whdla 


BAWLINGS  V.  UFiOB,   (No.  80S6.) 
(Supreme  Oourt  of  Oklahoma.  Nov.  21,  IQlftj 

(Sylldbut  hy  the  Court.) 

1.  Tbtal  <^1G6(2)— Taeino  Case  fboh  Jubt 
— Deuubbeb  to  Evidenok. 

The  test  applied  to  the  demurrer  to  the 
evidence  is  that  all  the  facts  which  the  evi- 
dence in  the  slightest  degree  tends  to  prove, 
and  all  inferences  or  amclusions  which  may  be 
reasouably  and  logicalbr  drawn  from  the  evi- 
dence, are  admitted,  and  the  court  cannot  weigh 
conflicting  evidence,  but  must  treat  that  as 
withdrawn  whidi  is  taoet  favorable  to  the  de- 
murrant. 

[Ed.  Note,:— For  other  case%  see  Trial,  Cent 
Dig.  I  860;  Dee.  Dig.  ^10e<2)-] 

2.  BVIDENOE  Pabol  EvinBNOB  Ar- 
pEcrma  Wamnaa— Cohtbaot  Pabtlt  in 

WRITIHa. 

Where  an  oral  emtraet  is  partial^  reduced 
to  writing,  and  the  writing  evidencing  it  is  not 
a  complete  and  final  statement  of  the  entire 
transaction,  parol  evidence  not  inconsistent  with 
such  written  contract  is  admissible  to  show  the 
full  agreement. 

[Ed.  Note.— For  other  esses,  see  Evidence, 
Oent  Dig.  H  1874-1889;  Dec  Dig.  «s»411.] 

3.  CONTUOTS  *=>279(1)  —  PlBFOBUABrOB  — 

Tendeb— Waiver. 
When  the  tender  of  performance  of  an  act 
is  necessary  to  the  establishment  of  any  right 
against  another  partv,  this  tender  or  offer  to 
perform  is  wafved  or  becomes  unnec^ary  when 
it  Is  reasonably  certain  that  the  offer  will  be 
refused. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  1233-1240;  Dec  Dig.  ^279(1).] 

4.  Bbokebs  ®=»63(1).—  Compensation  —  Peb- 

FORMANCE  OV  OOKTRAOT— TeNDEB. 

In  a  suit  by  a  real  estate  broker  to  recover  a 
commission  under  a  contract  to  procure  assign- 
ments of  certain  leases  for  a  stipalated  price, 
the  title  conveyed  by  said  leases  to  be  approved 
by  the  purchaser's  attorney,  where  it  Is  shown 
that  assignments  of  such  leases  for  the  price 
fixed  and  made  to  the  party  cmtemplated  in 
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the  broker's  contract  were  procured  and  ten- 
dered during  tbe  course  of  preparatI<Hi  ci  ab- 
stracts of  title  to  the  land  owned  thereby,  and 
the  broker's  client  absc^utely  and  wrongfully 
signified  his  refusal  to  accept  said  aasignnients 
upon  grounds  not  related  to  the  title  and  with- 
out mention  thereof,  held  that,  in  order  to  re- 
cover his  commisaion,  the  broker  is  not  required 
td  adduce  proof  that  proper  abstracts  showing 
good  title  to  the  leases  so  offered  to  be  assigned 
were  tendered  to  his  client  or  approved  by  his 
client's  attorney. 

[Ed.  Note.— For  other  cases,  see  BndMrs.  Omt. 
Dfe.H  79,  81,  &4r-96;  Dec  Dig.  ^»63a)J 

5.  Bbokers  ^^88(1)— Actions  fob  Cohpbr- 

BATION— SDTFICIENGT  OF  EVIDENCE. 

EMdence  examined,  and  held  sufficient  as 
afainst  a  d^urrer  tiiereto  to  establish  a  cause 
of  action. 

[SJd.  Note.— For  other  cases,  see  Brokers,  Oent 
Dig.  H  128,  129;  Dec  Dig.  «s>88a}.] 

CommlsalQnei^  Opiidon,  DLvlston  No.  2. 
Appeal  from  Saperlor  Court,  Tnleft  Oonnty ; 
U.A..  BredEenrldge,  Judge. 

Action  b7  B.  G.  Bawllnga  agaimt  V.  B. 
Ufer.  From  a  Judgment  sustaining  a  demur- 
rer to  platatlffa  evidence,  he  appeals.  Re- 
versed and  remanded  for  new  trial. 

Baudolph,  Haver  A  Shirk  and  R.  L.  Imler, 
all  of  Tnlsa,  for  plaintiff  In  error.  Philip 
Kates  and  Wm.  Blake^  both  of  Tulsa,  for  de- 
foliant in  error. 

BURPORD,  O.  [1]  Plaintiff  sued  defend- 
ant for  a  real  estate  commission.  The  trial 
court  sustained  a  demurrer  to  his  evidence, 
and  he  appeals.  The  sole  question  is  whether 
or  not  the  evidence,  as  against  a  demurrer, 
was  sufficient  to  sustain  a  cause  of  action. 
Upon  a  demurrer  to  the  evidence  the  court 
cannot  weigh  conflicting  evidence,  but  must 
consider  all  evidence  as  withdrawn  whidi  Is 
most  favorable  to  demurrant  and  determine 
whether  or  not  llablllt;  is  proven  upon  all  the 
facts  which  the  evidence  favorable  to  demur- 
rer in  the  slightest  degree  tends  to  prove  and 
all  inferences  or  conclusions  which  may  rea- 
sonably and  logically  be  drawn  therefrom. 
See  Rose  v.  Woldert  Grocery  Co.,  154  Pac.  631 ; 
Rogers  Lumber  Co.  v.  Judd  Lumber  Co.,  153 
Pac.  150;  Marshall  Mfg.  Co.  v.  Dlckerson, 
155  Pac  224;  Anderson  v.  Kelly,  156  Pac 
1167,  and  cases  there  cited.  Viewed  in  this 
Ught^  it  may  be  said  that  the  evidence  estab- 
lished the  following  state  of  facts:  Ufer  ap- 
proached Rawlings  and  sought  Rawlings  to 
procure  certain  leases,  eaylngj  "Can't  you  buy 
these  leases  for  me?"  Rawlings  replied  that 
he  was  representing  the  seller.  Ufer  then 
said,  "Why  can't  you  act  for  meT  BawUngs 
answered  that  if  Ufer  would  pay  him  he 
would  "cut  loose"  from  the  owner  of  the 
lease  and  represent  Ufer.  After  some  con- 
versation In  regard  to  the  lease  and  the  com- 
mission Ufer  said,  "It  you  will  buy  them  at 
my  price  I  will  ^ve  yon  10  per  cent,"  and 
that  "I  will  give  you  $6,000  for  that  acr^ige 
and  give  you  10  per  cent."  A  list  was  then 
produced  upon  which  Ufer  checked  off  the 


leases  he  vanted  and  Indorsed  hereon,  "Will 
give  16,000  cash,  subject  to  my  attorney  ap- 
proving tltl^  total  883  acres,  10  per  cent 
commission."  Ufer  also  instructed  Rawlings 
to  have  the  deal  dosed  at  Tnlsa.  Bawlings 
thereupon  got  into  communication  irith  tbe 
owner  of  the  leases  and  advised  him  that  he 
(Rawlings)  was  now  representing  a  dlent 
desiring  to  buy  and  who  would  pay  Mm  for 
his  services.  It  seems  that  the  same  parties 
who  owned  the  leases  desired  by  Ufer  also 
owned  others  In  the  vicinity,  and  as  an  in* 
ducement  to  sell  Rawlings  held  out  to  tbe 
seller,  without  them  dls<dosing  his  name, 
that  his  client  was  a  large  and  successful 
operator,  "one  of  the  Uggest  oil  men  down 
there,"  and  that.  If  the  seller  would  acc^t 
the  $6,000  offered,  such  sale  to  bis  cli^t  of 
acreage  in  that  vicinity  would  Increase  the 
value  and  salabillty  of  the  other  leases  held 
by  the  seller,  by  reason  of  the  fact  that  so 
large  an  operator  was  Interested  in  that  local- 
ity. The  offer  was  accepted  by  the  seller, 
and  an  assignment  of  the  leases  forwarded 
to  the  Bizcbange  National  Bank  of  Tnlsa  at- 
tached to  a  draft  for  $6,000.  Ufer  was  noti- 
fied, and  met  one  of  the  sellers  at  Tnlsa,  bat 
upon  discovering  that  the  assignment  was 
made  to  him  Instated  tliat  tbe  papers  be  sent 
to  the  American  National  Bank  of  Sapulpa, 
and  that  Uie  assignment  be  made  to  <me 
JaclOBOu;  as  he  (Ufer)  would  not  have  his 
name  appear  In  1^  transaction.  TSbB  owners 
refused  to  make  the  bansfer  to  Jaduout 
cause  "we  didn't  know  Hr.  Jackson.  Va 
didn't  know  him  as  an  oU  man,  or  as  belne 
in  the  oil  ))udness.  We  did  know  Mr.  Vta 
by  bis  reputation,  and  we  wanted  him  to  have 
the  stuff,  and  not  Mr  Jackson  or  any  other 
one  at  that  time"— and  because  **we  thought 
it  would  be  better  for  our  leases  to  have  a 
man  like  Mr.  Ufer  own  some  stuff  In  there.** 
Shortly  thereafter  the  seUers  sold  the  leases 
to  other  parties.  Rawlings  demanded  his 
commission,  and,  being  refused,  brouj^t  snit. 

[2]  Considering  the  testimony  above,  we 
think  it  a  fair  conclusion  that  the  contract 
between  Vtei  and  Rawlings  was  that  the 
leases  were  to  be  produced  for  and  assigned 
to  Ufer  for  a  consideration  of  $6,000  for  the 
leases  and  an  additional  $600  commission  to 
Rawlings.  If  the  written  memorandum  be 
regarded  as  ambiguous  in  r^rd  to  whether 
or  not  the  commission  to  be  paid  was  over 
and  above  the  $6,000  price,  then  parol  evi- 
dence was  admteslble  to  explain  It,  and  a 
fair  Inference  may  be  drawn  from  plaintifl's 
testimony  that  the  true  construction  of  the 
contract  was  that  the  commission  was  not 
included  in  the  purdiase  price  of  $G,000.  It 
the  memorandum  be  regarded  as  incomplete,  _ 
then  parol  testimony  not  inconsistent  with 
the  memorandum  was  admissible  to  diow  the 
full  agreement  As  was  said  by  the  court  in 
Smith  v.  Bond,  155  Pac  1116: 
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"Whew  an  oral  contract  la  partially  rcdQced 
to  writing,  and  th«  writtng  evldendns  it  is  nat 
a  comidete  and  final  statement  <d  the  entire 
tranaaetiOB,  parol  evidence  not  inconsistent  with 
•nch  written  extract  Is  admlewible  to  show  the 
fall  agreement.** 

To  the  same  effect  Is  Holmes  t.  Srans, 
20  Okl.  373. 118  Pac.  144,  where  It  was  said: 

"While  a  written  contract  cannot  be  contra- 
dicted by  parol  eyidence,  it  la  permissible, 
where  the  writing  does  not  purport  to  set  out 
the  entire  contract  to  show  by  parol  other  stip- 
ulations, not  inconsistent  with  those  expressed. 
Where  a  contract  resta  partly  In  parol,  that  part 
which  ia  in  writing  ia  not  to  be  contradicted  by 
partrf  eridence." 

[4]  The  evidence  In  this  case  shows  that 
until  after  the  assUtnmeDt  was  executed 
BawUngs'  sole  dealings  were  with  nfer. 
Jackson  was  not  mentio&ed.  Ufer  asked 
BawUngs,  "Why  cant  you  act  for  me?"  and 
"Yon  Iray  the  leases  for  me?"  So,  too,  Rawl- 
IngB  testified  that  Ufer  Instructed  him  to 
etoBB  the  sale  at  Tulsa.  The  written  mem- 
orandum contained  nothing  In  r^rd  to 
these  matters.  Under  the  testimony  we  think 
a  fair  Inference  mlj^t  be  drawn  that  the  as- 
signment  was  to  be  to  Ufer,  and  not  to  any 
oae  else,  and  that  the  sale  was  to  be  closed 
at  Tulsa. 

In  this  view  of  the  contract,  drawn,  as 
abore  stated,  solely  from  the  contract  and 
the  testimony  most  favorable  to  plalnUff, 
did  BawUngs  show  such  compliance  there- 
with u  would  ^nttOtg  a  Teooray  of  his  oom- 
mlsalon?  Defendant  In  error  Insists  that  he 
did  not  upon  three  gnnmds:  First,  that  the 
detUTery  of  the  assignment  to  the  Bl»!banffe 
K^ional  Bank  of  Tulsa  "only  amonnted  to 
committing  them  to  the  case  of  his  (the  seU- 
er's)  own  agent,  and  this  in  no  way  const!* 
toted  a  deUvery  of  tha  lease  to  Mr.  Ufer" ; 
■eooDd,  that  it  la  not  shown  that  any  ab- 
stracta  of  title  were  submitted  by  the  seUer 
OT  appiVTed  by  Mr.  Ufer's  attorn^;  third* 
that  there  la  no  ctunpetoit  testimony  that 
Ufer  ever  refused  to  take  the  leaaes.  As 
to  the  first  contentlosi,  no  actual  deUvery  to 
Mr.  Ufer  ww  necessary  to  be  shown  In  ord» 
to  sustain  this  action.  DeUvery  was  not  to 
be  made,  except  slnmltaneonsly,  with  pay- 
ment ot  the  imrdiase  price.  It  was  only 
necessary  to  show  (there  being  no  question 
of  a  omtract  to  seU  In  writing  raised  In  this 
case)  that  the  seller  was  ready,  willing  and 
able  to  deUver  in  accordance  with  the  terms 
of  tlie  contract  between  Mr.  Ufer  and  Bawl- 
IngpB,  provided  none  of  those  terras  had  been 
waived  or  ^spensed  with  by  the  conduct  or 
otherwise  of  Ufer,  or  (tf  Tootb.  parties.  Assum- 
ing that  the  Bzchange  NaUtmal  Bank  waa  the 
agent  of  the  seUer,  nothing  is  here  shown 
the  plaintHTs  most  favorable  testimony,  or 
In  fact  by  any  testimony,  giving  Ufer  the 
right  to  dictate  whom  the  seller  should  em< 
ploy  as  his  agent  to  cmnpl^  the  sale,  except 
that  the  transaction  should  be  closed  at  Tul- 
sa, abe  fair  Inference  from  the  testimony 
Is  tbat  the  assignments  of  the  leases  were 
deUTezed  to  ttie  Ecchange  Natlimal  Bank  at 


Tolsa  iac  dellTory  to  Ufer  upon  payment  of 
the  purchase  price.  This  snffidently  shows  a 
present  wlUlngness  and  abUlty  to  deUv«r. 
It  was  within  the  seller's  province  to  desig- 
nate his  own  agent  at  Tulsa  without  Inter- 
ference from  Uf^,  and  no  proof  of  actual 
deUvery  was  necessary. 

Upon  the  se«md  point  the  testimony  does 
not  show  the  deUrery  or  tender  of  any  ab- 
stracts of  tittle  f6r  examination,  althou^  it 
does  show  that  the  sellers  expected  to  fur- 
nish them.  That  In  the  ordinary  course  ot 
carrying  oat  the  contract  they  should  do  so, 
and  that  the  abstracts  should  show  good  title 
and  be  approved  by  Mr.  Ufer's  attorney.  Is 
aU  fiilrly  Inferable  from  the  contract.  The 
plalntlfl  asserts  tbat  perfonnauce  of  this 
portlw  of  the  contract  was  roidered  unneo- 
essary  by  Ufer's  conduct  In  refusing  abso- 
lute to  take  the  assignments  made  to  him, 
and  insisting  upui  their  bdng  made  to  Saek- 
8on.  This  luTolves  the  third  contention  ot 
defendant,  as  to  whether  there  was  any  com- 
petent testimony  that  Ufer  refused  the  as- 
Bignmeots  made  to  him.  Upon  the  lattw 
point  the  witness  Glover,  who  was  part  own- 
er of  the  leases,  and  went  to  Tulsa  to  see 
Mr.  Ufer  In  regard  to  dosing  the  sale  of 
them  to  him,  testified: 

"A.  WeU,  I  met  Mr.  Ufer  and  told  hhn  ihat 
I  had  been  aaked  to  come  up  there  and  give  an 
assignment  for  the  leases,  tbat  the  assisnment 
was  in  the*  bank,  and  he  said  he  didn't  want  the 
asdgnnientB  to  come  through  this  bank,  and 
that  it  was  not  for  him,  it  waa  toe  Mr.  Jadk- 
son,  and  had  me  call  np  Mr.  Stephens  [the  own- 
er of  the  leases]  and  aak  Mr.  St^hens  to  ask 
the  bank  to  turn  over  the  asaienmenta  to  me  nn- 
opened,  which  was  done,  and  I  told  Mr.  Ste- 
phens over  the  phone  that  this  asaignmtfit  was 
to  be  made  to  Mr.  L.  B.  Jackson,  at  Sapulpa. 
and  Mr.  Stet^iens  didn't  want  to  do  that  *  *  • 
Q.  You  may  state  whether  or  not  yon  w  Mr. 
Stephens  or  both  ot  you  refused  to  eKcnte  the 
assignment  to  Mr.  Jackson.  A.  Yes,  air:  we 
refused  to  make  an  assignment  to  Mr.  Jaaaon. 
because  we  didn't  know  Mr.  Jackson.  Q.  I  will 
ask  you  to  state  whether  or  not  Mr.  ufer  at 
that  time  made  any  request  or  statements  with 
reference  to  making  this  assignment  of  these 
leases  to  Mr.  Jackson.  A.  Nothing  more  than 
he  said  he  didnt  want  the  assignment  made  to 
him;  he  wanted  it  made  to  L.  B.  Jackson  of 
Sapulpa.  *  *  *  Q.  Did  the  defendant,  Mr. 
Ufer,  at  the  time  jrou  went  to  see  him  about 
takins  up  these  assignments  make  any  objection 
to  taking  them  m>  except  that  tfaey  were  made 
to  him  instead  ox  ^mn^  made  to  Mr.  Jackson? 

A.  No,  air;  that  was  his  only  objection." 

The  witness  St^hens  testified  very  definite- 
ly as  to  Mr.  Ufer's  refusal  to  accept  the  as- 
signment to  himself.  Upon  cross-examina- 
tion, however,  he  stated  that  the  matters  as 
to  which  he  testified  were  not  within  his 
own  knowledge,  but  came  to  him  through 
Mr.  Glover,  and  upon  motion  the  trial  court 
struck  out  his  previous  testimony  In  this 
regard.  However,  upon  redirect  examina- 
tion he  testified  as  foUows: 

"Did  Mr.  Ufer  ever  admit  to  you  in  conver- 
sation with  you  that  he  had  refused  to  accept 
the  assignment  of  the  lease  here  involved  in 
thia  lawsuit  in  Us  own  name?  Yes,  dr.** 

There  was  also  Introduced  a  letter,  E^diibft 

B,  to  which  an  objection  was  made  and  sus* 
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talned,  but  tbe  defendant  later  wltlidrew  Uie 
objection.  It  stands  here,  ttaerefoi%.  as  ad- 
mitted vltbont  objection.  The  letter  was 
from  Stephens  to  BawUngs,  and  Is  In  p&rt  as 
follows: 

"Mr.  Glover,  who  is  Interested  with  me  In  the 
Pawnee  count?  leases,  called  on  Mr.  TTfer  for 
the  purpose  of  making  arrangements  for  the 
transfer  of  the  leases.  Mr.  Ufer  informed  him 
that  the  puichase  bad  not  been  made  for  him, 
but  for  a  man  named  Jackson,  who  is  a  resi- 
dent of  Sapulpa,  and  that  under  no  considera- 
tion would  he  had  his  name  connected  with  the 
transaction,  nor  would  he,  as  he  expressed  it, 
'be  known  in  the  transaction  for  $10,000,*  and 
Insisted  that  the  transfer  be  made  to  Mr.  Jack- 
son. One  of  the  most  important  consideratioos 
which  moved  me  to  accept  Mr.  lifer's  offer  for 
the  leases  was  the  consideration  that  a  man  well 
known  as  a  successful  operator  in  the  Mid-Oon- 
tinent  Seld  had  shown  his  confidence  in  that  lo- 
calit7  by  having  invested  his  money  tiiere,  and 
I  felt  that.  followiDK  his  lead,  others  would  be 
prompted  to  buy  in  the  same  vidnity  at  hielier 
prices  tban  we  mixht  obtain  had  the  same  block 
of  leases  been  sold  to  a  man  not  known  outside 
his  own  town.  We  had  already  sold  leases  in 
tiiat  locality  to  two  separate  interests,  one  of 
which  was  scarcely  known,  and  the  other  not 
at  all  among  oil  men,  and  those  sales  have  giv- 
en us  no  advantage  whatever  in  the  way  of  at- 
tracting the  notice  of  the  public  to  our  remain- 
ing leases,  hence  my  wilUogness  to  a^  to  Mr. 
Ufer,  and  hence  my  onwUlmgness  to  sell  to  Mr. 
JacksoD." 

This  eridoice  was  clearly  soffldent  to  at 
leaat  raise  an  Isane  vt  fact  as  to  wbetber 
Ufer  bad  refused  to  take  the  assignments 
made  to  blm  and  refused  to  ctmiplete  the 
transactions  entirely  unless  the  assignments 
were  made  to  Jackson.  Nowhere  in  the  testi- 
mony Is  there  any  referraoe  to  any  objection 
by  Ur.  Ufer  on  account  of  lack  of  abstracts 
or  failure  of  title.  Under  these  drcomstanc- 
es  was  it  necessary  to  sustain  plalntlffB  case 
to  bare  adduced  testimony  that  abstracts 
were  prepared  and  offered  for  examination? 

[9]  It  is  familiar  law-  that  a  tender  is  un- 
necessary when  it  is  reasonably  certain  tiiat 
the  offer  wUl  be  refused.  The  rule  is  stated 
in  Hills  T.  National  Albany  Bxchange  Ban^ 
ICS  U.  S.  821,  26  L.  Ed.  1062,  as  foUows: 

"It  Is  a  general  rule  that  when  the  tender  of 
performance  of  an  act  is  necessary  to  the  es- 
tablishment of  any  right  against  another  party, 
this  tender  or  offer  to  perform  is  waived  or  be- 
comes unnecessary  when  it  is  reasonably  cer- 
tain that  the  ofCer  will  be  retossd.*' 

nda  doctrine  is  adopted  and  i^roved  by 
this  court  in  St  li.  &  S.  F.  B.  Co.  t.  Richards, 
28  Okl.  256,  102  Pac.  02,  23  L.  B.  A.  (N.  S.) 
1082 ;  Creek  Land  ft  Imp.  Ga  Davis.  28 
Okl.  679,  115  Pac.  468;  and  Young  t.  Black- 
ert,  IBl  Pac  1057. 

If,  as  shown  in  tbis  record.  Hr.  Ufer  would 
not  "be  known  In  the  transaction  for  $10,- 
OOD,"  we  think  it  might  be  fairly  said  tbat  it 
was  reasonably  certain  be  would  not  have 
accepted  the  assignments  made  in  his  name, 
even  If  accompanied  by  proper  abstracts  at 
title  approved  by  his  attorney.  Clearly,  In 
the  first  instance,  Ufer  was  not  bound  to 
accept  assignments  of  leases  upcm  titles  so 
defective  that  his  attorney  could  not  con- 


scientiously approve  tbun,  but  if,  before  that 
point  in  the  transaction  had  been  reached, 
Ufer  refused  absolutely  and  wrongfully  to 
take  the  assignment  upon  grounds  not  re- 
lated to  the  title,  and  without  raising  that 
objectton,  the  famishing  of  evidence  of  such 
title  was  waived. 

[G]  We  conclude  that  as  against  a  demur- 
rer to  the  evidence  the  plaintiff's  proof  was 
suflldent  to  sustain  a  cause  of  action  and 
that  the  conrt  erred  in  nistalnlng  mxSi  de- 
murrer. 

The  cause  should  be  reversed,  with  direc- 
tions to  the  trial  court  to  set  aside  the  order 
sustaining  the  demurrer  to  platsttfTfl  evi- 
dence and  to  grant  a  new  triaL 

PEBOUBIAM.  Adopted  In  wholai 


KBSTEBSON  &  TELLE  t.  MABLOW. 
(No.  80ia) 

(Supreme  Conrt  of  (Alahoma.   Nov.  14,  1916.) 

(ByUabva  by  th9  Oonrt.) 

1.  BAiucxnr  «s>14(l)  —  Baileb  fob  Him  — 
Doxy  OF  Cam. 

The  bailee  for  hire  must  use  at  least  ordi- 
nary care  for  the  preaervatiaD  of  the  thing  bail- 
ed.   Section  1100,  Bev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
dent.  Dig.  41  45-48,  62-65 ;  Dea  Dig.  ^14(1).1 

2.  BAJLianT  «s'14(l)  —  Bailu  fob  Hibb~ 
DtJTT  OF  Oabe. 

Where  the  owner  of  a  moving  picture  show 
moves  a  piano  into  his  building  for  use  there- 
in, pays  the  owner  thereof  a  salary  to  operate 
it,  and  a  rental  lor  the  use  of  it,  he  is  a  bailee 
for  hire  of  such  piano,  and  Is  boond  to  exercise 
ordinary  care  for  the  preservatlOD  of  It  and  Is 
liable  in  damages  for  a  faUnre  in  such  duty. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  H  45-48,  62-65;  Dec  Dig.  «3» 
14(l).l 

Commlsslwers*  Oi^i(Hit  Dlvlalon  No.  2. 
ShTor  from  District  Court,  Atoka  County; 
J.  II.  Unebangh,  Jvdgs. 

Action  by  Grace  Marlow  against  Kester- 
son  A  Telle,  begun  in  justice  court  and  ap- 
pealed by  defendants  to  district,  court. 
There  was  judgment  for  the  plalntift,  and 
defendants  bring  wror.  Afflnned. 

J.  Q.  Balls  and  J.  B.  Gemot,  both  of  Ato- 
ka, for  plaintUb  in  error,  Humphreys  ft 
Co<A^  of  Atoka,  for  defendant  in  error. 

OALBBAITH,  a  Grace  Sforlow,  the  de- 
tMidant  in  error,  sued  Kest^wtn  ft  Telle,  the 
plalntilfa  in  error,  tor  damage  to  her  piano 
whldi  she  alleged  was  caused  by  negligence 
in  falling  to  take  propra  care  of  tbe  piano 
while  in  their  possession.  The  action  was 
tried  to  a  jury  In  a  justice  of  tbs  peace  court, 
and  a  vwdict  r^med  for  the  plaintiff.  On 
aK»eal  to  the  district  court  another  jury  re- 
turned a  verdict  in  her  fKtor  tor  $7S.  To  re- 
view the  judgment  rendered  upon  tills  last 
v«-dict  an  appeal  has  been  perfected  to  this 
court 
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The  facts,  briefly  stated,  are  aa  foUows: 
Miss  Harlow  entered  Into  a  contract  witb 
one  James,  the  proprietor  of  a  moving  pic- 
ture tAiow,  at  Atoka,  to  furnish  music  f<»:  the 
show  on  the  following  terms,  namely,  that 
she  wonld  fnmlsh  her  own  i>tano  and  oper- 
ate It  ft>r  $1  per  night  tor  her  services  and 
$1  per  week  fbr  the  use  of  the  piano,  pay- 
able at  the  end  of  each  week.  After  this  ar- 
rangement  had  been  In  effect  for  several 
montlis,  James  sold  the  show  to  the  plain- 
tiffs In  error,  they  taking  charge  January  1. 
1813.  It  la  not  clear  that  the  plaintiffs  In 
error  made  a  new  contract  with  Miss  Mar- 
low,  bat  she  nnderstood  from  James  that  she 
was  to  continue  to  render  the  same  services 
to  them  that  she  had  rendered  under  James' 
management,  and  on  the  same  terms.  She 
rendered  the  services  and  collected  the  com- 
pensation at  the  end  of  each  week,  and  con- 
tinued to  do  this  from  January  1st  until 
September  19th,  when  the  show  dosed. 
When  the  plaintiff  In  error  took  diarge  of 
the  show,  the  piano  was  In  the  building 
where  the  show  had  been  given,  and  It  re- 
mained Oien  until  March,  when  the  show 
was  removed  into  an  atrdome  owned  by  the 
plaintiffs  in  error.  They  moved  the  piano 
from  ^the  building  and  placed  It  In  a  shed 
room  erected  In  the  alrdome  for  It  and  the 
moving  picture  machine.  Owing  to  the 
teulty  cfxistructlon  of  this  shed,  and  while 
therein,  the  piano  was  more  or  less  exposed 
to  the  elements,  the  Bunshlne  and  the  rain, 
grea^  to  its  Injury.  It  was  a  sectmdhand 
piano,  having  been  in  use  for  some  five 
years,  and  had  been  moved  from  town  to 
town  a  number  of  times,  nie  detteidant  fa 
«rror  paid  $S75  for  It  and  mM  It  for  <2.50, 
after  this  lawsuit  was  commenced.  When 
moved  to  the  alrdome,  it  was  In  fairly  good 
condition  for  a  moving  jdcture  show  piano, 
and,  when  the  show  dosed  in  S^ttember,  it 
waa  H>  deteriorated  In  value  that  it  was  prao 
tlcally  worthless.  After  the  show  had  clos- 
ed. Miss  Marlow  regoested  Keeterson  to 
move  the  piano  to  her  faoma  He  rinsed  to 
do  «^  saying  that  it  vas  ter  piano  and  she 
ttdgbt  do  what  she  pleased  with  It  She  said 
that  it  would  cost  $2.S0  to  have  it  moved 
and  that,  at  that  time,  it  was  not  worth  that 
sum. 

[1,  2]  Ihere  is  a  sharp  conflict  In  the  tes- 
timony as  to  whether  the  plaintiff  In  error 
made  an  express  contract  with  Miss  Marlow 
for  Uie  hire  of  the  piano,  but  In  the  view  we 
take  of  the  case  this  is  not  Important.  There 
Is  no  conflict  in  the  testimony  to  this  extent, 
tliat  the  plaintiffs  in  error  moved  the  piano 
into  this  building  and  paid  roital  for  the  use 
of  It  for  many  weeks,  during  which  time  It 
was  damaged  by  being  exposed  to  the  ele- 
ments. 

Tile  controlling  question  In  this  lawsuit  Is: 
WhoTO  duty  was  It  to  care  for  the  piano 
while  it  was  in  the  alrdome?  On  the  one 


hand,  it  is  contended  that  it  was  under  the 
owner's  control,  and  that  If  it  was  Injnred 
It  was  her  own  fault,  and  sixe  alone  is  re- 
sponsible for  it  On  the  other  hand,  it  is 
claimed  that  the  piano  was  hired  to  the  own- 
ers of  the  show,  and  that  they  placed  it  In 
their  building  and  were  required  to  use  at 
least  ordinary  care  to  protect  it  from  injury 
by  the  elements,  and  that  they  failed  In  this 
duty,  and  therefore  are  liable. 

It  being  admitted  that  the  plaintiffs  In 
error  paid  rental  tor  the  use  of  the  piano 
and  that  they  placed  it  in  their  own  build- 
ing in  order  that  it  might  be  used  for  their 
show,  under  section  1108,  Rev.  L.  1910,  it 
would  seem  that  they  were  bailees  for  hire, 
and  under  section  1109,  Rev.  U  1910,  they 
were  bound  to  take  ordinary  care  for  the 
preservation  of  the  i^no  while  in  their 
building  for  this  purpose.  See  y<^el  ft  Son 
V.  Braudridc,  2S  Okl.  269,  106  Pac.  197. 
Whether  they  failed  in  this  duty  or  not,  and 
the  extent  of  the  injury  occasioned  th^«by, 
were  questions  of  fact  for  the  Jury  to  det^ 
mine.  The  court  In  the  instructtooB  fairly 
covered  the  law  applicable  to  the  issues 
raised  by  the  pleadings  and  the  evidence, 
and  advised  the  Jury  that  the  plaintiffs  in 
error  were  only  bound  to  use  ordinary  care, 
and  if  they  failed  in  this  duty  they  were 
liable  tot  the  Injury  to  the  piano  that  rea- 
sonably resulted  on  account  thereof.  The 
Jury  by  their  verdict  found  that  there  had 
been  a  failure  in  this  duty  and  fixed  the 
amount  of  the  damages,  and,  there  b^ng  evi- 
dence reasonably  tending  to  support  the  ver^ 
diet,  the  same  oogbt  to  be  sostained. 

The  jQdgmoit  Is  thereftm  affirmed. 

VSa  OUBIABL  Adopted  in  whol«b 


GOSS  et  aL  v.  STBRRITT.    (No.  6707.) 

(Supreme  Oourt  of  Oklahoma.   Jane  29,  1916. 
On  BehearisA  Nov.  0^  IBIS.) 

(Byttabiu  Iv  "ke  Court.) 

1.  ApfbaIi  and  Ebbob  «=3568— Pastdbb— Neo- 
E88ABT  Pabties— Defendants  in  Erbob. 

Where  a  Jud^ent  is  Joint,  all  persons 
against  whom  it  is  rendered  and  would  neces- 
sarily be  affected  by  a  reversal  most  be  served 
witb  the  case-made,  unless  the  same  be  waived, 
and  given  notice  (h  tbe  time  and  place  of  set- 
tling and  signing  tbe  case-made,  unless  tbe  same 
be  waived,  or  tnej  appear,  and  must  be  made 
parties  to  the  appeal ;  and  when  such  presenta- 
tion is  not  made  and  soeh  notice  is  not  given, 
nor  the  same  waived,  nor  an  appearance  made, 
and  such  parties  are  not  made  parties  to  tbe 
appeal,  this  conrt  is  without  jarisdiction  to  hear 
such  attempted  appeal. 

lEd.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Gent  Dig.  SI  2523-2629;  Dec.  Dig.  «3» 
668.] 

2.  Appeal  and  Bsbob  «s»644(2)  —  Rbcobd  — 
Objections— Waiver. 

After  a  case-made  has  been  settled  and 
signed,  and  the  time  in  which  an  appeal  to  tbifc 
court  may  be  taken  has  expired,  a  necessary 
party  to  the  appeal,  who  was  not  presented 


otb«< 
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with  the  case-made  wlthtn  the  time  fixed  hr  the 
trial  court,  and  was  not  givtn  notice  of  the 
time  and  place  for  MttUng  and  sigDing  snch 
case-made,  canoot  waive  such  failnre  to  serre 
case-made  and  notice  of  settling  and  signing 
same,  so  as  to  give  this  court  Juriadictlon  ol 
such  attempted  appeaL 

[Ed.  Note.— For  other  cases.  Me  Appeal  and 
Bnw^^^t  IMg.  H  2796,  2TO6k  2798:  Dec  Dig. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Murray  Connty; 
R.  McMIUan.  Judge. 

Action  by  T.  A.  Sterrltt  against  Tlrgll  R. 
Goss  and  others.  Judgment  for  plaintiff, 
and  defendants,  except  defendant  Zora  Dan- 
iel, bring  error.  Dlsmlased. 

This  Is  an  appeal  attempted  to  be  prose- 
cuted by  plaintiffs  In  error  from  a  Joint  Judg- 
ment rendered  against  Zora  Daniel  and  oth- 
ers, to  recoTer  certain  lands  described  in 
the  petition,*  and  to  remove  dond  from  title 
thereto. 

On  the  20th  day  of  August,  1913,  said  joint 
Judgment  was  rendered,  and  some  of  the  par- 
ties plaintiff  in  error  given  60  days  In  which 
to  prepare  and  serre  case-made  in  this  case. 
The  case-made  was  settled  and  signed  by  the 
trial  Judge  on  the  14th  day  of  October,  191S ; 
but  said  case-made  was  not  presented  to  said 
Zora  Daniel,  nor  was  the  notice  of  the  place 
and  time  in  which  said  case-made  would  be 
settled  and  signed  by  the  trial  Judge  served 
upon  said  Daniel,  nor  did  she  appear  or 
waive  such  notice.  The  record  also  fails  to 
show  that  summons  in  error  ever  issued  to  or 
was  served  upon  said  Daniel  or  that  she  ever 
waived  the  same;  nor  is  said  Daniel  made 
a  party  to  this  appeal. 

On  the  IDth  day  of  March.  1910,  defendant 
In  error  filed  a  motioii  to  dlamiss  tbla  ap- 
peal— 

"upon  tbe  ground  that  said  Zora  Daniel  was  a 
party  defendant  in  the  trial  court,  duly  served 
with  summons,  and  was  a  party  to  sud  Joint 
judgment,  and  Is  a  necessary  partv  to  this  ap- 

£eal,  and  without  joining  herein  the  said  Zora 
■aniel,  who  is  a  necessary  party  to  this  appeal, 
and  she  not  having  been  served  with  the  case- 
made  filed  herein,  and  not  having  waived  such 
service,  nor  appeared  at  the  signing  and  setUing 
thereof,  and  not  having  been  served  with  sum- 
mons herein,  and  the  time  within  which  said 
things  must  be  done  having  expired,  therefore 
this  court  has'  no  jurisdictKm  to  hear  and  de- 
termine this  cause." 

On  the  23d  day  of  April,  1916,  mor«  tbu 
18  months  after  said  case-made  waa  settled 
and  signed,  there  was  filed  In  this  court  a 
paper,  signed  by  Zora  Daniel,  redtlng  that: 

"She  hereby  enters  her  general  appearance  in 
the  above-entitled  case  and  waives  tne  failure  to 
serve  upon  her  the  case-made  and  summons  in 
error,  and  failure  to  notify  ber  of  the  time  and 

elace  of  signing  and  settling  said  case-made,  and 
ereby  waives  any  and  all  informalities  and  ir- 
reKularities,  if  any,  in  the  service,  signing,  and 
settling  of  said  case-msde  and  the  filing  of  same, 
together  with  the  petition  hi  error  with  tha  Su- 
preme Court  of  the  state." 

Borwell,  Crockett  ft  Johnson,  of  Oklahoma 
City,  for  plaintMb  Ip  error.  Oewge  M.  Nldi- 
olson,  of  Sulphur,  and  Gray  ft  McTay,  of 
Oklahoma  d^,  for  defendant  In  error. 


COLLIER,  C.  (after  stating  facts  as  above). 
The  only  question  here  imder  review  is  the 
motion  to  dismiss  this  appeal.  It  is  podttve- 
ly  shown  that  this  is  an  appeal  from  a  Joint 
;  Judgment  rendered  against  said  Zora  Daniel 
and  others,  that  she  was  not  presented  with 
the  case-made,  and  no  notice  was  given  her 
of  the  time  and  place  said  case-made  would 
be  settled  and  signed,  and  that  she  never 
appeared  or  waived  suCh  notice,  nor  was  Bbe 
made  a  party  to  this  appeal,  nor  was  sum- 
mouB  in  error  Unued  to  or  served  upon  her, 
or  that  she  waived  any  of  said  requirements. 

[1,2]  In  Southwestern  Surety  Ins.  Co.  t. 
Utty  Going  et  al.,  ISO  Pac  488,  recently  de- 
cided, but  not  yrt  offldally  reported.  It  la 
held: 

"A  case-made,  settled  and  signed  without  serv^ 
Ice  of  nodee,  stating  the  tune  and  place  in 
which  the  presiding  Judge  wiU  be  askeo  to  sefr 
tie  and  sign  the  same  upon  all  of  the  opposite 
parties,  and  without  their  appearance,  dther  In 
person  or  by  attorney,  and  without  their  waiver 
of  such  nonce,  is  a  nullity,  and  confers  no  Ju- 
risdiction on  wis  court  to  decide  any  anestton 
thereunder." 

See,  also,  Moore  v.  Howard  Msr.  Co.,  40 

Okl.  491,  139  Pac.  524. 

The  attempted  correction  of  the  failure  to 
present  the  said  Zora  Daniel  with  said  case- 
made,  to  give  her  notice  of  the  time  and 
place  at  which  the  case-made  herein  would 
be  signed  and  settled,  she  not  having  waived 
the  same  or  made  an  appearance  at  the  sign- 
ing and  settling  of  said  case-made,  and  the 
failure  to  make  ber  a  party  to  this  appeal 
by  the  said  instrument  signed  by  h^  and 
filed  in  thin  court,  cannot  avail  to  overcome 
said  laches  of  attorneys  for  plalntlCCs  in  er- 
ror and  give  this  court  Jurisdiction  to  decide 
any  Qutttlpn  luTolved  in  ttils  attempted  ap- 
peal. 

In  American  Nat  Bank  of  McAlester  et  aL 
V.  Mergenthaler  Uiiotn>a  Co.,  31  Okl.  038, 
122  Pac  507.  Chief  Justice  Tomer,  q)eaklng 
for  the  court,  said: 

"The  judgment  being  joint,  all  persons  against 
whom  it  was  rendered  and  who  would  neces- 
sarily be  affected  by  a  reversal  must  be  made 
parties  to  this  proceeding.  Wcdd  v.  Gates  et 
al.,  15  Okl.  602,  82  Pac  808:  Strange  et  aL 
V.  Crismon.  22  Okl.  Sll,  98  Pac  93r:  Weia- 
bender  et  al.  v.  School  District.  24  Okl.  ITS, 
103  Pac  639:  James  S.  Hughes.  Special  Adm'r, 
V.  A.  L.  Rhodes,  25  Okl.  172,  lOBPac.  650. 
*  *  *  Being  a  necessair  party  to  the  appeal, 
he  or  Ua  attorney  should  have  been  served  with 
the  caae-mada  or  a  copy  thereof,  and.  not  being 
so  served,  we  are  without  jurisdictloD  to  review 
the  Judgment  complained  of.  Humphrey  t. 
Hunt,  9  Okl.  196,  59  Pac  971;  Spaulding  Man- 
ufaauring  Co.  v.  W.  H.  DiU  et  aL,  25  Okl.  395, 
106  Pac  817.  Being  jurisdictional,  it  cannot 
be  waived.  Atkins  v.  Nordyke,  60  Kan.  354, 
56  Pac.  533.  For  this  reason  the  subsequent 
amendment  hy  leave  of  the  petition  In  error  so 
as  to  make  Binds  a  party  upon  which  a  sum- 
mons issued  for  him  which  was  returned  in- 
dorsed :  'I,  W.  G.  D.  Hinds,  the  within-named 
defendant  In  error,  hereby  accept  service  of  the 
within  summons  In  error  and  do  hereby  waive 
formal  service  of  said  snmrnons  in  error  upon 
me  by  the  sheriff,  and  I  do  hereby  waive  all 
formalities  of  making  and  serving  caKe-made 
upon  me,  and  do  hereby  consent  that  the  muse 
may  be  submitted  tot  tnal  in  the  Supreme  Court 
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apon  petfdon  in  ozrer  ffled  br  pUlntiflh  in  er- 
ror and  Dpon  original  pleading  and  other  rec- 
ords of  the  lower  court  and  tne  evidenca  taken 
in  the  lower  coart  in  said  catue.  all  of  which 
are  contained  In  the  case- made,  and  agree  that 
the  case  may  be  aobmitted  upon  said  case-made 
now  filed.  W.  O.  D.  Hinds,  Defendant  in  Br> 
nr.  At  Muskogee.  November  &th,  1909*— avall- 
eth  nothim." 

In  Kansas  City.  M.  ft  O.  By.  Co.  t.  Wfl- 
Uams,  88  Okl.  202,  124  Pac.  63,  the  same  doc- 
trine is  amkoanced  us  in  the  American  Na- 
tional Bank  of  McAleeter  et  al.  t.  Mergen- 
tiialer  linotype  Oo.,  rapra,  wherein  it  la 
said: 

"And  this  too,  although,  as  here,  after  the 
time  for  the  service  of  the  case-made  on  Mc- 
Gee,  plaintifb  in  error  have  amended  their  peti- 
tion in  error  by  maUng  McGee  a  party  defend- 
ant in  error  in  this  court,  and  he  has  entered 
bis  appearance  and  waived  service  of  the  case- 
made,  for  tlie  reason  that  a  failnre  to  serve  the 
case-made  upon  McQee  within  the  time  allowed 
defeats  the  jnrfsdlction  of  this  court  and  pre- 
vents a  review  of  the  Judgment,  althougb  he 
snbsegnenthr  appeared  in  this  court  and  waived 
service  of  ue  case-made." 

It  fodlown  tbat  tills  appeal  should  be  dto- 
missed. 

PER  CURIAM.  Adopted  In  whole. 

On  Befaearins. 

O^URNER,  J.  Statins  the  facts  more  fnHy: 
On  JTnly  1.  Z912,  T.  A.  Sterrttt,  In  the  district 
oonrt  of  Murray  ctmnty,  sned  Zora  Daniel, 
VlTgtl  R.  Gosa.  W.  D.  Smead,  B.  K.  Gaylord. 
and  W.  R.  Main  In  ejectment  and  to  clear  his 
his  title  to  a  certain  tract  of  land  deocrlbed 
as,  "The  west  half  of  the  northeast  quar- 
ter and  flie  east  half  of  the  soatbeast  qnai^ 
ter  of  the  northwest  qnarter  of  section  27, 
township  1  sonth,  range  8  east  of  the 
Indian  base  and  meridian,  containing  100 
acres  more  or  less,  and  being  the  entire 
homestead  allotment  of  William  Hendrlx, 
Otoctaw  Indian,  being  enrolled  as  less  than 
a  half-blood,"  alleging  that  he  held  the  legal 
and  equltabto  title  thereto  by  virtue  at  a  cer- 
tain warranty  deed  made,  executed,  and  de- 
livered to  him  by  William  Hendrlx  and  Dire- 
Una,  his  wife,  on  July  2T,  iSQS,  bat  whldi  he 
says  1^  mistake  of  both  parties  thereto  and 
die  scrivener  was  made  to  read,  "The  east 
half  of  the  northeast  one-fourth,"  etc.,  of 
said  section,  which  land,  he  further  says, 
was  no  part  of  said  allotment  and  no  part 
at  any  land  bel<mgti«  to  said  Hendrlx;  that 
the  patent  to  his  homestead  was  at  that  time 
duly  recorded,  and  it  was  the  intention  of 
all  parties  to  said  deed  to  thereby  convey 
said  homestead  to  plaintiff;  that  after  Bald 
deed  was  duly  recorded,  to  wit,  on  May  8, 
1909,  defendant  Zpra  Daniel,  with  knowl- 
edge thereof  and  that  the  same  conveyed  or 
was  intended  to  convey  the  title  to  said  home- 
stead, procured  a  deed  thereto,  as  described 
In  said  patent,  from  said  Hendrlx  and  wife, 
and,  after  mortgaging  the  same  to  Coss,  who 
assijgned  the  same  to  Smead,  by  warrant 
deed,  on  April      jL&lO,  conveyed  all  bat  20 


acres  thereof  to  defendant  Gaylwd.  lAo,  by 
his  tenant,  Main,  together  with  Zora  Daniel, 

is  now  In  possession  of  said  allotment,  claim- 
ing title.  Plaintiff  further  alleged  that  at 
the  time  of  the  wecution  and  delivery  to 
him  of  said  deed'  Gaylord  had  notice  of 
plaintiff's  deed  from  the  Bendrix,  and  in 
effect  tliat  the  Daniel's  deed  was  procured 
in  fraud  of  his  rights,  and  tliat  Gaylord  at 
tlie  time  be  took  his  deed  had  knowledge  of 
and  participated  in  the  fraud.  He  prayed 
Judgment  against  each  of  the  defendants 
for  possession  and  damages  for  withhold- 
ing the  same,  and  that  all  of  said  deeds  to 
defendants  be  set  a^de  and  canceled  as  a 
cloud  upon  his  title.  Daniel  and  Smead  made 
default.  Upon  issue-  Joined,  answer  of 
the  other  defendants  and  reply,  there  was 
trial  to  the  court,  and  Judgment  for  plaintiff 
granting  him  sweeping  relief  and  taxing 
defendants  with  the  cost 

After  motion  for  a  new  trial  filed  and  over-  i 
ruled,  Cobb,  Gaylord,  and  Main  bring  the 
case  here  without  joining  either  Zora  Daniel 
or  Smead  as  parties  plaintiff  or  defendant. 
The  cause  Is  now  before  us  on  moti<»i  to  dis- 
miss for  want  of  necessary  parties.  There 
can  be  no  doubt  but  that  this  Is  a  joint  Judg- 
ment Adams  V.  Hlggins,  147  Pac.  1011; 
Springfield  et  aL  v.  Thompson  et  al.,  149 
Pac.  1093;  Boyd  et  al.  v.  Robinson  et  al.,  149 
Paa  1146;  Billy  v.  Unknown  Heirs,  etc.,  85 
OkL  430,  130  Pac.  533 ;  Appleby  V.  Dowden, 
36  Okl.  706,  182  Pac.  349. 

Aside  from  Smead  being  a  necessary  par- 
ty in  the  court  below,  Zora  Daniel  is  a  nec- 
essary party  to  tliis  appeaL  We  say  she  is 
a  necessary  party  not  only  for  the  reason 
that  her  deed  from  Hendrlx  and  wife,  under 
which  she  claimed  title  to  all  the  land  in 
controversy  and  right  of  possession  to  the 
20  acres  to  which  she  still  retained  title,  had 
been  set  aside,  but  for  the  further  reason 
tliat  ^e  still  retained  an  interest  in  that 
part  of  the  subject-matter  of  the  suit  by  rea- 
son of  her  covenant  of  warranty  contained 
in  her  deed  conveying  80  acres  thereof  to 
Gaylord.  This  Is  in  keeping  with  our  holding 
in  Grow  v.  Hardrldge,  '43  Okl.  463,  143  Pftc. 
183.  There  In  the  syllabus  we  said: 

"In  a  suit  to  set  aside  one  deed  on  the  ground 
of  the  minority  of  the  grantor  and  for  fraud  in 
the  grantee,  and  another  on  the  ground  that  Us 
grantee  took  title  to  the  land  with  knowledge  of 
and  participated  in  the  fraud,  both  the  grantor 
and  grantee  in  the  second  deed  are  necessary 
parties  to  a  suit  to  clear  both  deeds  as  a  cloud 
on  [daintitrs  title  and  necessary  parties  in  this 
court  to  review  a  Judgment  granting  each  re- 
lief." 

Being  relied  on  in  the  brlefii,  as  the  sound- 
ness of  the  opinion  In  that  case  is  assailed 
on  this  rehearing,  we  say  ttiat,  as  the  same 
is  in  keeping  with  the  best-considered  cases, 
we  adhere  to  it.  Whether  Zora  Daniel  Is  a 
necessary  party  either  in  the  trial  court  or 
here  turns  upon  the  question  whether  she  has 
parted  with  her  interest  in  the  subject-matter 
of  the  BuU.  That  she  has  not  Is  evidenced 
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not  only  by  tbe  fact  that  at  tbe  time  of  the 
rendition  d  the  jndgmait  In  questloD  she 
was  In  possession  of  20  acres  of  the  land 
In  controTeray,  dalmlng  title  UierefeD  by 
vlrtae  of  a  deed  which  was  set  aaite,  bat  by 
the  fnrUier  ftict  tiiat,  as  to  the  remaining  80 
acres.  In  the  erent  her  deed  conTeylng  the 
same  to  Oaylord  was  set  aside,  tihe  wonld  be 
liable  to  answer  him  '4x1  her  warranty.  16 
C^c.  188,  says: 

"*  •  •  One  who  has  parted  with  his  In- 
terest in  the  subject-matter  must  nevertheless 
be  made  a  party  where  plaintiff's  Bucceaa  in  a 
controversy  wit^  his  successor  wonld  require 
the  adjustment  of  equities  between  such  former 
owner  and  the  successor.  *  *  *  In  order  to 
accomplish  tiie  object  of  completely  adjudicating 
the  controversy  and  of  rendering  the  perform- 
sDce  of  the  decree  perfectly  safe  to  those  com- 
pelled to  obey  it,  it  is  frequently  necessary  to 
bring  in  as  a  party  one  agamst  whom  or  whose 
interest  plaintiff  seeks  no  relief,  but  against 
whom  tbe  principal  defendant  would  have  a  de- 
mand in  the  event  of  plaintifTs  success," 

6  Oyc.  322,  under  the  beading  of  Cancella- 
tloD  of  Instniments,  sa^: 

"The  grantor,  It  not  a  plaintiff  In  the  snit, 
should  be  joined  as  defendant.  *  •  •  All  p«r^ 
sons  claiming  under  the  deed,  or  holding  the  ti- 
tle to  a  part  of  tbe  land  conveyed,  are  properly 
j(^ed,  though  each  defendant  may  have  a  sep- 
arate  interest  in  the  fmits  of  the  fraud  In  which 
they  combined  *  *  •  "— dting  House  t.  Hut 
len.  22  WaU.  42,  22  L.  Bd.  83& 

In  Hannibal  &  St.  J.  B.  Go.  t.  Nortonl,  154 
Mo.  142,  65  S.  W.  220,  in  the  syllabna  It 
IB  said: 

"The  maker  of  a  deed  which  Is  a  firand  on  the 
rights  of  the  true  owner  ia  a  necessary  party, 
as  wen  as  the  grantee.  Id  a  suit  to  set  it  aside.** 

In  Busby  T.  UtUefleld,  81  N.  H.  193,  the 
bill  alleged  that  plaintiff  had  conveyed  by 
mistake  more  land  than  was  intended;  that 
the  land  had  been  conveyed  by  warranty  deed 
from  his  grantee  to  a  third  party  and  by  the 
latter  to  defendant,  who  took  with  notice  of 
the  mistake.  The  object  of  the  Mil  was  to 
compel  defendant's  release.  It  was  held  tbe 
warrantors  were  necessary  parties  tor  de- 
fendant's protection. 

In  Hill  T.  Lewis,  45  Kan.  162,  26  Pac  580, 
the  syUabos  reads: 

"In  an  action  to  set  aaide  certain  convey- 
ances of  real  estate,  it  was  alleged  that  the 
plaintiffs,  L.  and  hnsband,  owned  and  resided 
on  a  tract  of  land  as  their  homestead,  and  that, 
while  80  occupying  it,  the  husband  executed  a 
conveyance  of  the  same  to  H.,  without  the  con- 
sent of  his  wife;  that  subaeQuently  H.  and  his 
wife,  Lydia  H.,  executed  a  deed  with  the  mutual 
covenants  of  warranty  to  P.  The  action  to  set 
aside  both  of  these  conveyances  was  bronght 
against  H.  and  P.,  without  joining  as  a  defend- 
ant Lydia  H.,  one  of  the  grantors  of  P.  Held, 
that  she  is  a  necessary  party  in  the  action  to 
cancel  the  deed  in  which  she  icdned  as  grantor, 
and  that  the  petition  disclosed  iqiwn  its  face  a 
defect  of  parties  defendant" 

We  see  no  need  of  multiplying  antbcwltles 
npon  a  point  so  well  settled.'  Bnt  see  Florida 
Land  Bock  Phosphate  Co.  v.  Anderson,  50 
Fla.  SOI,  30  Soath.  302;  Detwller  v.  Louison, 
18  Ohio  Ob.  OL  B^.  434 ;  Fraaer,  Adm'r,  v. 
Passage  et  al.,  68  Mich.  661,  30  N.  W.  834; 


Nonvet  r.  Heirs  of  Armant,  12  La.  Ann.  TL ; 
Long  T.  Barnes,  IS  La.  Ann.  802;  Hntchin- 
soD  V.  Johnson,  10  La.  Ann.  141;  Thornton 
V.  Oaar,  87  Ta.  816, 12  S.  B.  768;  Henderson 
T.  Henderson,  9  Grat  (Va.)  804;  Cook  v. 
Lake,  60  App.  Dlv.  92.  63  N.  T.  Snpp.  818; 
Davis  V.  Bogers,  88  Me.  222;  OUver  v.  Clif- 
ton. 50  Ark.  187,  20  S.  W.  817;  GetseUnan 
v.  BlaEler,  112  lU.  App.  648;  Donovan  v. 
Champion  et  aL,  86  39^  71,  20  C.  O.  A.  80; 
Ayres  v.  Polsdorfer,  105  Fed.  737,  46  G.  G. 
A.  24;  Jones  t.  Wilson,  60  Ala.  400;  S.  Blnm 
&  Go.  Wyly,  111  lA.  1002,  36  South.  202 ; 
Farmers'  &  Merdiants*  Bank  t.  Glty  o£  De- 
troit, 12  Ulch.  445;  I^KVenbdmer  v,  Rob- 
erts, 24  W.  Va.  702;  Cancdlatioo  of  Inatru- 
menta,  4  B.  G.  Lb  |  20;  18  Oentory  Digest, 
Equity,  {  26a 

For  the  reason  that  Zora  Daniel  la  not 
named  In  tiie  petition  In  error  as  either  a 
party  plaintift  or  defendant  in  error,  and  was 
not  served  with  case-made  as  stated  In  the 
main  opinion,  this  case  Is  ruled  by  the  Lino- 
type Company  Case  there  cited  and  Ber. 
Laws  1010.  i  6660,  has  no  application. 

The  original  opinion  Is  adhered  to,  and 
the  cause  stands  dismissed.  All  the  Justices 
concur. 


DAVIS  V,  DAVIS.   (No.  7817.) 
(Supreme  Court  of  Oklahoma.   Nov.  21,  1018.) 

(Bv1Idtm$  by  tk«  Oourt.) 

1.  DXVOBOB  «=»281— "AUMOFT." 

"Alimony"  is  defined  to  be  an  allowance 
which  a  husband  or  a  former  husband  may  be 
forced  to  pay  to  his  wife  or  former  wife,  living 
legally  separate  from  him,  for  her  maintenance. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent 
Dig.  U  658-661,  664;  Dec.  Dig.  «=>281. 

For  other  deflnltlona,  see  Words  and  Phrases, 
first  and  Second  Series,  Alimony.] 

2.  DivoBcK  <s=>232  —  SaPABAia  MuiraiirAirci 
— BxoHT  or  Wna. 

If  the  wife  choose  to  live  separate  and  apart 
from  tiie  husband,  there  being  no  reasonable 

cause  for  her  abandonment  of  her  hnsband,  be 
cannot  legally  be  required  to  contribute  to  her 
maintenance,  nor  can  alimony  in  any  form  be 
granted  her. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent. 
Dig.  S  662;  Dec  Dig.  «=>2ffii.] 

3.  DivoBOE  ^=>262  —  Separation  —  Division 
or  Pbopebtt. 

Where,  in  an  action  hy  a  wife  against  her 
husband  to  obtain  a  divcvce  and  alimony,  the 
court  finds  that  the  wife  is  not  oatitled  to  a 
divorce  or  alimony  and  both  are  refused,  the 
conrt  is  authorized  under  section  4066,  Bev. 
Laws  1910,  to  make  such  order  as  may  be  proiH 
er  for  the  equitable  division  of  the  property  then 
owned  by  them,  taking  into  connderatiui  the 
time  and  manner  of  its  acqaisition. 

lEd.  Note. — For  other  cases,  see  Divorce,  Oant. 
Dig.  H  718-715;  Dec  Dig.  «3»262.] 

Commissioners'  Opinion,  Division  Na  4. 
Error  from  District  Court,  Marshall  Counl^; 
Jesse  M.  Hatchett,  Judge. 

Action  by  hflttle  Davia  against  W.  Lee 
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Davis.  From  the  judgment,  both  parties 
bring  error.  Modified  and  affirmed. 

McPberren  &  Cochran,  of  Durant,  and  7. 
El  Eennamer.  of  HadUl,  tot  plaintiff  In  er- 
ror. Eatchett  &  Ferguson,  of  Durant,  for 
defendant  In  error. 

MATHETWS,  a  The  parties  will  be  desig- 
nated as  In  the  trial  court  Thla  is  a  divorce 
action  by  the  plaintiff  based  upon  the  allega- 
tions of  extreme  cruelty,  gross  neglect  of  du- 
ty, and  other  matters,  and  concluding  with  a 
prayer  for  divorce,  custody  of  the  cibildren, 
and  division  of  the  proper^. 

The  case  was  tried  to  tbe  court,  wbo  made 
the  following  findings: 

"(l)  That  the  allegation  In  plalntiff*B  petition 
to  the  effect  that  t£e  defendant  was  guilt;  of 
croel  treatment  toward  plaintiff  Is  not  establish- 
e4  by  the  evidence. 

"(2)  That  the  allegation  of  the  petition  of  tbe 
plaintiff  to  the  effect  tliat  the  defendant  was  ad- 
oicted  to  the  use  of  drugs  of  any  kind  is  not 
ertabUshed  by  the  evidence. 

"(3)  Tbat  tike  aUegatlon  of  the  amendment  to 
the  petition  of  the  plaintiff  Hiat  the  defendant 
WBB  goUty  of  adnltoy  Is  not  eatabUshed  by  the 
evidence. 

"(4)  That  the  plaintiff  left  the  home  of  the 
pUmtlff  and  defendant  witboat  snffident  cause. 

"(5)  That  the  defendant  provided  well  for  his 
fiunil;,  and  after  the  separation  and  np  to  the 
trial  at  the  last  term  of  this  court  the  defendant 
nlantarilj  piUd  to  the  plaintiff  for  the  snpport 
of  herself  and  ehildrsn  the  sum  of  $S0  per 
nxmth,  and  baa  thereafter  paid  said  sum  upon 
the  order  of  the  court 

"(Q  That  the  defendant  at  the  trial  expressed 
hlBsalf  as  willing  to  receive  the  plaintiff  back 
to  thdr  hom^  and  it  Is  the  opinion  of  this  court 
that  they  ought  to  still  be  living  together. 

'^he  court  found  further  that  the  plaintiff  Is 
not  entitled  to  the  decree  of  divorce  npon  the 
proof  in  this  ease,  and  that  the  plaintiff  Is  en- 
titled as  to  allnuHiy  the  sum  of  fWO,  to  be  paid 
in  dz  months  from  this  date,  ana  the  undi- 
vided one-half  interest  of  the  plaintiff,  W.  Lee 
Dttis,  hi  tdescription  of  land  omitted],  subject 
to  a  mortiMe  debt  diereon  in  the  snm  of  9900, 
with  interest,  which  the  plaintiff,  Mlttie  Davis, 
is  to  assume  and  pay.  Defendant  excepts  to  the 
finding  as  to  alimony. 

"That  the  plaintiff  ia  entitled  to  the  custody 

of  the  three  children,  Bernice,  Earl,  and  

Davis,  and  the  sum  of  £30  per  month,  to  be  paid 
by  the  defendant,  W.  Lee  Davis,  on  the  Ist  of 
each  month,  to  the  plaintiff,  Mittie  Davis,  for 
the  support  of  the  said  children.  Defendant  ex- 
cepts.'* 

The  Judgmmt  was  In  accord  with  the 
fladlngs,  and  the  defendant  brings  bis  appeal 
from  said  judgment,  and  the  plaintiff  her 
cross-appeal  from  that  part  of  the  judgment 
denying  her  a  divorce.  In  regard  to  tbe 
croes-appeal  of  plaintiff  we  deem  it  unnec- 
essary to  review  the  evidence  in  this  opin- 
ion, but  we  have  carefnlly  read  the  entire 
record,  and  folly  Indorse  the  conclusion  of 
the  trial  court  that  plaintiff  was  not  entitled 
to  a  decree  of  divorce.  The  trial  conrt  had 
tbe  opportunity  of  observing  tbe  conduct  and 
demeanor  of  the  parties  while  upon  the  wit- 
ness stand,  and  hearing  thun  and  their  wit- 
nesses testify,  and  was  In  a  much  better  posi- 
tion to  weigh  the  evidence  than  we  are,  and 
Us  conclusion  must  control  here  when  tlie 


evidence   dearly   does   not  prepcmderate 

against  it. 

It  is  defendant's  contention  that  the  trial 
court,  having  fbund  that  the  allegations  of 
tbe  petition  were  not  proven,  erred:  (1)  In 
awarding  the  plaintiff  alimony  while  the 
plaintiff  wrongfully  lived  apart  from  the  de- 
fendant ;  and  (2)  in  awarding  the  care,  cus- 
tody, and  control  of  the  diildren  to  plaintiff. 

The  proposition  whether  or  not  the  trial 
court  has  the  authority  In  a  divorce  action 
to  refuse  a  decree  of  divorce  and  to  grant 
one  of  the  complaining  parties  a  dlstribntloa 
of  the  property  or  tbe  care  and  custody  of 
the  children  born  to  the  marriage  seems  nev- 
er to  have  been  passed  on  by  this  court,  and 
as  far  as  we  have  been  able  to  discover  Is 
here  for  the  first  time  as  an  original  proposi- 
tion. 

•It  is  Evident  that  the  Judgmait  of  tbe  trial 
court  is  not  founded  upon  section  4969,  Rev. 
Laws  1910,  because  this  section  relates  to 
the  procedure  when  the  divorce  la  granted. 
It  is  equally  evident  that  it  was  not  based 
upon  section  49TS,  as  this  section  has  to  do 
with  actions  brought  for  alimony  without 
praying  for  a  divorce.  The  judgmoit  there- 
fore cannot  be  sustained  unless  section  4966 
authorizes  It,  which  Is  as  follows: 

"4966.  When  tbe  parties  appear  to  be  in  equal 
wrong  the  court  may  in  Its  discretion  refuse  to 
grant  a  divorce,  and  In  any  sodi  ease  or  in  any 
other  case  where  a  divorce  is  refused,  the  court 
may  for  good  cause  shown  make  such  order  as 
may  be  proper  for  the  custody,  maintenance,  and 
education  of  the  children,  and  for  the  control 
and  equitable  division  and  disposition  of  the 
property  of  the  parties,  or  of  eiUier  of  them,  as 
may  be  proper,  equitable  and  just,  having  due  re- 
gard to  the  time  and  manner  of  acquiring  such 
property,  whether  tbe  title  tiier^  be  In  either 
or  both  of  said  parties." 

We  find  no  fbult  with  defendant's  asser- 
tion that  a  wife  voluntarily  living  apart 
from  her  husband  cannot  compel  him  to  sup- 
I>ort  her  or  exact  alimony  o£  him  unless  sa<± 
separatloa  is  caused  by  tbe  misconduct  of 
the  husband.  We  agree  that  it  Is  the  duty  of 
the  wife  to  lire  with  tbe  bnsband  at  the  place 
and  In  the  h<une  selected  by  htm,  which  he 
has  the  sole  ri^t,  within  reasonable  limita- 
tions, to  choose,  and  If  vrlthout  good  cause 
she  departs  therefrom,  she  fbrfeits  her  legal 
claim  to  support  from  him  while  residing 
elsewhere  than  with  him.  The  technical 
term  for  support  for  the  wife  while  living 
separate  and  apart  from  her  husband  is  ali- 
mony— temporary  alimony  before  the  divorce 
is  granted  and  permanent  alimony  after  the 
decree. 

[1]  In  the  case  of  Poloke  v.  Poloke,  37 
Okl.  70,  130  Pac.  635,  Ann.  Cas.  1915B,  793, 
alimony  is  defined  as  follows: 

"  'Alimony'  is  an  allowance  which  the  husband 
pays,  by  order  of  the  court,  to  his  wife  for  her 
maintenance  while  living  separate  from  him. 
where  no  suit  is  brought  for  divorce,  or  during 
the  pendency  of  a  divorce  salt,  or  after  the  di- 
vorce is  granted." 

This  allowance  termed  "alimony"  may  be 

made  in  a  bulk  sum  in  property  or  money. 


Digitized  by 


m 

or  iB  money  payments  to  be  made  at  oertaln 
definite  periods. 

[I]  Defendant  has  dted  tba  foUowti^  cas- 
es In  support  of  tala  contention  tbat  tbe  court 
erred  In  decreeing  certain  property  and  the 
care  and  cnatody  of  the  cSiildren  to  plalntUF 
after  denying  her  a  dirorce:  Bensen  Ben- 
sen,  20  Cal.  App.  462, 129  Pac:  SOS;  Tolkmar 
T.  VoUtmar,  147  CftL  379,  81  Pac.  413;  Mc- 
MnUln  T.  McMnlUn,  123  OaL  65S,  66  Pac. 
564;  Peyre  t.  Peyre.  79  Oal.  886.  21  Pac 
888;  Hagle  t.  Hagle,  74  Cal.  608,  16  Pac. 
618;  J<Anston  t.  J<dmston,  64  Kan.  726,  39 
Pac.  726;  Latham  v.  Latham,  80  Orat  (Va.) 
807;  Grlffln  t.  Grlffln,  8  B.  Mon.  (Ky.)  121; 
WooUblk  T.  Woolfolk,  96  Ey.  607,  29  S.  W. 
742;  Springer  t.  Springer  (B^.)  64  S.  710; 
Davis  V.  Davis,  76  N.  T.  221. 

An  examination  of  all  of  tbe  above<tted 
cases  show  that  they  had  to  do- with  alimony 
end  sepsJtate  maintenance,  and  dmply  hold 
that,  if  Uie  wife  choose  to  live  separate  and 
apart  from  the  husband,  there  being  no  rea- 
sonable cavse  for  her  abandonment  (hF  her 
husband,  he  cannot  be  required  to  cratrlb- 
nte  to  her  maintenance,  nor  can  alimony  In 
any  form  be  granted  her.  Section  497S 
spedflcally  provides  that  alimony  wlthont 
a  divorce  may  be  obtained  only  tor  the  same 
causes  fw  which  a  divorce  may  be  allowed. 
BlrdieU  T.  Blrdsea  88  Kan.  488,  6  Poa  661, 
S2  Am.  Bep.  689. 

[3]  In  the  Judgment  In  the  case  at  bar  the 
tract  of  land  and  mon^  decreed  plalntUf 
was  specified  aa  "alimony,"  but  It  Is  plainly 
aKurent  that  this  la  a  misnomer;  tor  tbe 
Judgment  Is  in  fact  nothing  but  an  attempt 
to  divide  the  nffc^erty  of  pialntUC  and  de- 
fendant and  an  effort  to  provide  for  the  pay- 
ment ot  a  certain  sum  eadt  month  for  tbe 
support  and  maintenance  vt  tbelr  children. 

Our  divorce  laws  and  procedure  were 
ad(q»ted  from  the  state  of  ^nsas,  and  while 
the  propoaltiooa  under  consideration  do  not 
appear  to  have  been  ccmatrued  by  our  own 
courts,  yet  the  Sui^eme  Oourt  of  that  state 
has  done  so  In  numerous  oi^niottS.  *aiie  case 
ot  Bowers  v.  Bowers,  70  Kan.  164,  78  Pao. 
480,  was  an  actlw  for  divorce  and  division 
of  propCTty,  and  at  the  trial  tibe  court  sua* 
tained  a  demurrer  to  the  evidence  as  against 
jOaintUTB  claim  for  a  divorce,  and  sttb8e< 
quently  heard  further  testimony,  and  entoed 
Judgment  making  a  division  of  a  tract  of 
land  owned  in  Uie  name  of  the  defendant. 
Tbe  contention  deteaAant  on  appeal  In 
that  case  was  stated  as  follows: 

"It  is  ngced  by  defendant  tbat  the  proceedings 
of  the  conrt  in  taking:  testimony  in  th«  matter  of 
a  division  of  property,  after  having  gustained  a 
demurrer  to  tbe  evidence,  was  unaatborized: 
that  the  conrt  had  loat  Jnrlsdlctton  to  proceed 
with  a  further  hearing  of  the  case.  It  Is  fur- 
ther urged  by  defendant  that  whether  tbe  allow- 
ance to  plaintiff  be  designated  alimony,  or  a  di- 
vision of  property,  it  was  error  to  srant  it ;  that, 
since  by  statute  (Oen.  Stat  19(n,  |  6144)  the 
grounds  for  which  alimony  may  be  awarded  are 
the  same  as  the  grounds  for  which  the  court  may 
grant  a  divorce,  the  decision  of  the  court  in  sus- 
taining the  demurrer  to  plaintiff's  evidence  con- 


(OU. 

stituted  a  finding  by  tlie  court  tbat  no  grounds 
had  been  proved  for  wbich  alimony  could  be 
awarded  plaintiff.  It  is  also  urged  by  defendant 
tbat  the  statute  contemplates  a  diviaum  of  prop- 
erty only  when  both  plaintiff  and  defendant  are 
in  equal  wrong  and  a  divorce  for  tbat  reason  is 
refused,  and  that,  the  testimony  of  defendant  not 
having  been  beard,  the  coort  oonld  not  find  tliat 
defendant  was  in  the  vprong." 

The  following  eatract  from  the  opinion 
shows  the  holding  of  the  court; 

"It  is  clear  that  under  section  5136,  in  any 
case  where  a  divorce  is  refused,  the  court  is 
authorized  to  make  such  order  as  may  be  prop- 
er for  the  control  and  equitable  division  of  tbe 
property  of  the  parties,  or  tbe  property  of  either 
of  them.  Nor  is  there  in  tbis  section  a  conflict 
with  tbe  provisions  of  section  5144  of  tbe  etat- 
Qte,  which  provides  that  alimony  shall  be  award- 
ed for  Uie  same  causes  for  which  a  divorce  may 
be  granted.  In  macting  the  two  sections  the 
Legislature  undoubtedly  bad  in  view  the  distinc- 
tion recognized  between  alimony  and  an  equi- 
table division  of  property.  Tbe  principal  dis- 
tinction appears  to  be  tbat  alimony  has  for  ite 
basis  maintenance  only,  while  a  division  of  prop- 
erty has  for  Its  basis  the  givhig  to  each  party 
the  portion  of  the  property  justly  and  equitably 
due,  without  regard  necesaanly  to  tbe  necessities 
of  tbe  case." 

It  will  be  noted  that  sectlmui  6136  and 
B144  of  the  Kansas  stetnte  referred  to  above 
are  tbe  same  as  sections  4966  and  4975,  re- 
spectively, of  our  stetnteh  In  tbe  case  of 
KJellandiw  v.  KJellander,  92  Kan.  ^  139 
Pac.  1013,  the  action  'was  for  a  divorce,  ali- 
mony and  custody  of  toe  minor  child  of  the 
parties.  Tbe  trial  resulted  in  a  refusal  of  a 
decree  of  divorce,  but  the  proper^  wu  di» 
vlded  and  the  custody  of  the  clilld  awarded 
to  one  of  the  parties,  and  the  Judgment  was 
afllrmed  therein,  tbe  court  therein  saying: 

"In  an  action  for  a  divorce  where  the  divorce 
was  refused  and  the  property  divided,  it  was 
within  the  discretion  of  the  trial  court  as  to 
which  party  should  be  awarded  tbe  care  and  cus- 
tody of  the.  minor  dilld." 

^e  case  of  Johnson  v.  Johnson,  67  Kan. 
843,  46  Paa  700,  was  also  for  divorce,  ali- 
mony, and  custody  of  the  child  of  the  par- 
ties, end  the  court  therein  held: 

"Where,  in  an  action  broupht  by  a  wife  against 
her  husband  to  obtain  a  divorce  and  alimony, 
tbe  court  finds  that  she  is  not  entitled  to  a  di- 
vorce, it  is  error  to  aUow  the  wife  permanent 
alimony  in  the  form  of  a  quarterly  allowance  for 
the  support  of  herself  and  minor  child.  In  snch 
a  case,  where  the  husband  appears  and  contests 
the  w^e's  riilit  to  a  divorce,  the  power  of  the 
court  over  the  property  of  the  parties  is  limited 
to  that  owned  by  them  at  the  time  the  Judgment 
is  rendered ;  and  as  to  euch  property  it  may 
make  an  order  for  the  equitable  dlTWon  and  dla- 
poelti<ni  of  it  between  them." 

It  will  be  observed  that  in  the  esse  last 
cited  It  Is  held  tbat  when  the  decree  of  the 
court  is  based  on  section  6188  (same  as  see- 
tlm  4966,  Rev.  Laws  1910),  that  the  court 
has  authority  to  make  all  necessary  and 
proper  orders  for  a  division  of  the  property 
owned  by  the  parties  at  tbe  time  the  decree 
was  rendered,  but  that  the  court  could  not 
reach  out  and  compel  tbe  payment  of  cer- 
tain stipulated  sums  in  the  future.  Tbe 
court,  further  difiTMnring  the  preposition, 
said: 
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"The  diatiuetioii  between  an  allowance  of  ali- 
mony and  a  division  of  property  is  discussed  at 
lensth  and  clearlrrecogtiizea  In  the  case  of  Ba- 
con Bnoon,  43  Wis.  197.  In  2  Am.  &  Encyc. 
Law,  92,  'aUmony*  is  thus  deBned :  *  "Alimony''  la 
an  aliowance  which  by  order  of  court  the  hus- 
band, or  fonner  husband,  is  compelled  to  pay  to 
his  wife,  or  fonoffir  wife,  from  whom  he  baa  been 
Icgallj  separated  or  divorced,  for  her  support 
and  maintenance.'  The  foundation  for  its  allow- 
ance is  the  duty  of  the  husband  to  provide  for 
the  wife's  support ;  and  where  a  divorce  or  sepa- 
ration occurs  because  of  his  fanit,  the  duty  of 
provldins  for  her  maintenance  continues,  and 
the  court  by  an  allowance  of  alimony  compels  Its 
performance.  A  division  of  the  property  of  the 
parties  is  an  essentially  different  thing.  No  mat- 
ter which  party  may  be  at  fault,  nor  what  the 
decision  of  the  court  on  the  merits,  of  an  applica- 
tion for  a  divorce,  the  court  may  for  good  cause 
make  an  equitable  division  and  disposition  of  the 
property  of  the  parties.  In  doing  this  the  i>ower 
of  the  court  extends  only  over  the  property  ot 
the  parties  owned  by  them  at  the  time  the  order 
is  made.  It  cannot  reach  ibto  the  future  and 
bind  subsequent  eamiogs  or  accumulations  of 
either  party."  Birdzell  v.  Blrd«ll,  SS  Kan.  483. 
6  Pac  !V61,  62  Am.  Rep.  S39;  Ten  Bmnt  t. 
Tan  Bnmt,  S2  Kan.  380,  34  Pac.  1117;  John< 
•ton  Johnston,  64  Kan.  726,  39  Pac.  725; 
Raper  t.  Baper,  68  Kan.  690,  60  Pac.  502. 

We  believe  the  above-<dted  cases  set  oat 
the  correct  Int^retatlon  of  ow  divorce  stat- 
utes so  far  as  they  relate  to  the  questions 
at  issue,  and  It  appears  to  us  ttiat  equity  and 
Boand  Justice  sustain  such  a  construction. 
Wliile  it  Is  tiw  duty  of  the  wife  to  reside 
with  the  husband  and  to  bear  with  his  short- 
comings and  endure  the  same  as  long  as  pos- 
sible, yet  no  law  prescribes  tliat  she  must  do 
80,  and  when  she  dioc^es  to  abandon  blm, 
it  his  own  conduct  does  not  cause  such  an 
abandonment,  then  his  legal  duty  to  longer 
maintain  her  la  ^ded,  but  if  property  has 
been  acquired  during  th^r  wedded  life  by 
their  Joint  effort,  she  has  a  vested  Interest 
In  such  property  which  she  does  not  forfeit 
even  though  her  course  cannot  be  Jostlfled, 
and  she  Is  entitled  to  her  proper  share  of  such 
property.  As  to  what  proportionate  share 
should  be  decreed  her  It  Is  Impossible  to  lay 
down  any  definite  rule,  but  It  rests  to  a  large 
extent  in  the  sound  dlscretloo  of  the  court, 
taking  into  conslderatlou  when  and  how  such 
property  was  acquired.  But  she  has  no  right 
by  her  conduct  In  abandoning  her  husband 
without  Jostlflable  cause  In  any  way  or  for 
any  purpose  to  bind  him  for  sums  to  be  paid 
In  the  future.  Her  only  right  in  such  eases 
is  to  have  a  fair  and  equitable  division  of 
the  property  then  owned  by  them,  taking  into 
consideratltm.  the  time  and  manner  of  ac- 
quisition of  the  same. 

From  the  above  It  follows  that  the  Judg- 
ment of  the  trial  court  should  be  modified 
by  striking  therefrom  that  portion  provid- 
ing for  the  payment  of  the  sum  of  $30  per. 
month  to  the  plaintUf  for  the  support  of  the 
diildren,  end  the  Judgment  so  modified 
should  be  affirmed. 

PER  CURIAM.   Adopted  In  whole. 


WAYNE  OOUNTT  NAT.  BANE  t.  KNBB- 
LANDetaL  (Na  7628.) 

(Sopreme  Oourt  of  OUafaoma.   Nov.  14,  1916.) 

(SvtUbmt  &v  fhe  Oonrt.y 

1.  Bills  and  Notes  <=337S— AxyissATion— 
Eftcot  as  to  Bona  Fide  Uoldeb. 

Prior  to  the  passage  of  the  Negotiable  In- 
strommts  Law  (effective  June  10,  1909  [Laws 
1000,  c.  24]),  a  material  alteration  of  a  promis- 
Bory  note  by  the  payee,  without  the  consent  of 
the  maker,  avoided  It  against  such  maker*  even 
In  the  hands  of  a  bolder  in  dae  course. 

[Bd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  985-092;  Dec  Dig.  <8=> 
378.] 

2.  AZ/TEBATtON  Ot  iNBTKUiaCNTS  MATE- 

BiALiTT— Test. 
The  teat  as  to  whether  an  alteration  of  a 
note  is  material  does  not  depend  upon  the  con- 
segaent  increase  or  decrease  of  the  maker's  lia- 
hmtj,  but  upon  whether  the  instrument  has  the 
same  operation  and  effect  after  the  alteration 
that  it  had  before. 

[Ed.  Note.— For  othtt  cases,  see  Alteration 
of  InstnmMnts,  Oent  Dig.  H  1-^;  Dec.  Dig. 
«s>2.] 

3.  Alteoation  Of  IneiBUimns  ^925— Sa- 

TOPFEL  «=»107  —  BqUITABUB  "BWHtPWO,  — 

Pleadino— NscausRT. 
If  the  holder  of  an  instrumoit  materially 
altered  without  the  knowledge  or  consent  of  the 
maker  relies  npon  a  subsequent  ratification  by 
or  estoppel  in  pals  i^inst  such  maker,  ths 
ratification  or  estoppel  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instrument,  Cent.  Dig.  216-229;  Dec. 
Dig.  «=»25:  Estoppel  Gent  Dig.  |  287;  Dec. 
Dig.  «s=3lOf?.] 

Commissioners*  Opinion,  Division  No.  3. 
Error  from  District  Court,  Alfalfa  County; 
J.  C.  Robberts,  Judge, 

■  Action  by  the  Whyne  County  National 
Bank  against  G.  N.  Kneeland  and  others. 
Judgment  for  def aidants,  and  p^ff1"tffr  brings 
error.  Affirmed. 

H.  J.  BtDTgls,  at  Enid,  for  plalntlfl  in  error, 
Parker  &  Simons  and  Garber  &  Kmse,  all  of 
Enid,  lor  defendants  la  errOT. 

BLBAKMOBE^  a  Tbe  pardfls  ai^iear, 
and  are  referred  to  Here  as  In  the  trial  court. 
On  Iklarch  22. 1014.  defendants  executed  and 
delivered  to  Bell  Bros,  six  promissory  notes 
each  for  the  principal  sum  of  91,000.  Plain- 
tiff subsequently  became  tbe  holder  thereof 
and  in  December,  1006,  commeDoed  action 
thereon  in  tbe  court  Mow,  Detendftnts  an- 
swered, alleging  emonf  other  defenses  as  to 
each  of  said  notes  that: 

"After  these  defendants  had  made,  executed, 
end  delivered  said  note,  the  same  was  fraudu- 
lently and  materially  changed  and  altered  in 
this,  to  wit:  l^at  tbe  word  'eight'  has  been 
added  and  written  in  said  note  immediately 
above  the  word  *siz,'  which  word  'six'  was  erased 
at  the  time  of  the  execution  and  delivery  of  said 
note  by  these  defendants,  said  change  and  al- 
teration having  the  effect  of  making  said  note 
one  drawing  interest  at  8  per  cent,  per  annum, 
while  the  note  as  signed  and  delivered  by  tbese 
defendants  drew  no  interest,  and  that  said  alter- 
ation was  made  without  the  knowledge  or  con- 
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sent  of  these  defendants,  and  for  the  purpose 
of  defrauding  them." 

To  the  foregoing  defense  plaintiff  replied 
by  way  of  general  denial.  There  was  trial  to 
a  jui^,  resulting  In  verdict  and  Judgment  for 
defendants,  and  plaintiff  has  appealed. 

As  preaentiDg  an  ei^tome  of  the  evidence, 
we  quote  from  the  brief  of  idalntUC  as  fol- 
lows: 

"It  would  not'be  possible,  In  a  brief  of  this 
character,  to  set  out  diis  testimony  in  full  or 
even  an  abstract  thereof.  It  will  be  aoffident  to 
show  the  general  character  of  this  testimony, 
as  the  several  witnesses  substantially  agreed  in 
their  testimony.  The  first  witness  offered  by 
the  defendant,  J.  3.  McCully.  testified,  in  sab- 
stance:  That  in  the  spring  of  1901  one  W.  C. 
Ditmara  came  to  Helena  with  two  horses  that 
were  kept  at  his  barn,  and  sought  to  negotiate 
the  sale  of  them  to  the  farmers  living  in  that 
vicinity.  A  preliminary  contract  was  presented 
to  these  farmers  for  signature,  in  which  they 
agreed  to  take  stock  to  the  amount  of  $200  each, 
the  purchase  price  of  each  horse  being  ^,000. 
This  preliminary  contract  provided  that  the 
notes  should  be  f 1.000  each,  due  in  two,  three, 
cmd  four  years,  with  interest  at  eight  per  cent ; 
that  after  the  necessary  signatures  bad  been  ob- 
tained to  the  preliminary  contract,  notes  were 
presented  to  the  subscribers  for  their  signature, 
and  that  the  notes  at  the  time  of  signature, 
where  the  word  'six'  appeared  printed  in  the 
body  of  tbe  notes,  and  provided  for  interest  at 
the  rate  of  6  per  cent  per  onnunif  had  been 
erased,  and  there  was  no  rate  of  interest  writ- 
tec  above  It,  and  that  In  the  conversation  pre- 
liminary to  the  execution  of  tbe  contracts  and 
notes  Ditmara  and  Samuel  Bell  had  both  stated 
that  the  notes  were  to  be  without  interest;  that 
he  signed  the  note  at  the  office  of  George  Ejiee- 
land,  one  of  the  defendants;  that  he  examined 
the  note  at  the  time  and  that  the  word  'eight' 
was  not  written  therein.  Other  of  the  defend- 
ants who  testified  say  that  the  notes  did  not 
contain  the  word  'eight*  written  above  the  era- 
sure signed  by  tbem  at  1h«r  homes  when  pre- 
sented by  Mr.  Ditmars  in  company  with  the 
defendant  Oeitgey  and  the  defendant  Zimmer- 
man, Tbe  defendants  also  offered  the  testimony 
of  one  M.  W.  Denninger,  who  testified  sub- 
stantially  that  he  was  the  cashier  of  the  bank 
at  Heleia  for  some  time  after  the  execution  of 
these  notes,  and  that  some  time  in  the  summer 
of  1904  these  notes  were  presented  to  bim  at 
his  bank  by  W.  C.  Ditmars,  for  the  purpose  of 
having  the  bank  purchase  them;  that  at  that 
time  the  notes  did  not  bear  any  rate  of  interest, 
and  were  then  in  tbe  possession  of  Ditmars. 
The  plaintiff  oSered  the  testimony  of  Samuel 
Bell,  who  testified  that  he  wrote  the  body  of  the 
notes ;  that  he  prepared  them  at  tbe  request  <^ 
Oitmats  and  Geitgey,  and  that  the  aame  were 
prepared  for  the  preliminary  contracts  which 
naa  been  signed  bv  the  purchasers ;  that  that 
conti'act  provided  tnat  the  rate  of  interest  should 
be  8  per  cent.,  and  the  time  to  he  two,  three, 
and  four  years  instead  of  one.  two.  and  three 
year&  as  was  his  custom  in  the  sale  of  horses 
of  this  class ;  that  he  erased  the  word  'six' 
and  wrote  the  word  'eight'  above  it  in  each  of 
said  notes,  and  that  after  their  execution  they 
were  left  in  the  hands  of  Ditmars  and  two  of 
the  defendants,  Geitgey  and  Zimmerman,  who 
were  entitled  to  a  commission  out  of  the  pro- 
ceeds of  the  notes  for  effecting  the  sale,  and 
that  tbe  same  were  not  delivered  to  him  until 
nine  or  ten  months  afterwards,  when  they  were 
delivwed  to  him  at  Wooster.  Ohio,  and  that  at 
the  time  they  were  received  they  provided  for  in- 
terest at  the  rate  of  8  per  cent  per  annum; 
that  after  the  notes  were  prepared  by  him  they 
were  delivered  to  Ditmara,  Geitgey,  and  Zim- 
merman to  procure  the  signaturn  of  the  pur- 
efaasers;  tiiat  he  saw  the  notes  after  ihey  were 
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executed,  and  they  were  then  in  the  same  condi- 
tion that  they  are  at  this  time."  - 

Plaintiff  complains  of  tbe  giving  of  the 
following  InstmctioDS : 

"Tou  are  instructed  that  if  you  find  by  a  pre- 
ponderance of  the  evidence  m  this  cose  that 
when  the  notes  sued  on  were  originally  executed 
and  delivered  to  Bdl  Bros.,  the  word  had 
been  erased  or  crowed  out  in  such  a  way  as  to 
leave  the  notes  to  read  'with  interest  at 
per  cent  per  annum,'  and  that  after  the  execu- 
tion and  delivery  of  said  notes  they  were  altered 
or  changed  without  the  knowledge,  authori^ 
or  consent  of  the  defendants,  so  as  to  read  'with 
interest  at  eight  per  cent  per  annum,*  snch  a 
change  would  be  a  material  alteration,  and  said 
notes  would  be  void  in  the  hands  of  the  plaintiit, 
and  yonr  verdict  should  be  for  defendants." 

[1  ]  Prior  to  the  passage  of  the  N^otiable 
Instruments  Act  (effective  June  10,  1909),  a 
material  alteration  of  a  promissory  note  by 
the  payee,  without  the  consent  of  tiie  maker, 
avoided  It  as  against  the  maker,  even  In  the 
hands  of  a  bona  fide  holder  without  notice 
of  such  alteration.  See  Citizens'  Bank  of  Ra- 
mona  V.  Grant,  152  Pac  1062  (not  yet  offi- 
cially reported),  where  the  authorities  are 
collated. 

[2]  The  test  as  to  whether  an  alteration  of 
a  note  Is  material  does  not  depend  upon 
whether  It  Increases  or  decreases  the  maker's 
liability,  but  upon  whether  the  Instrument 
has  the  same  operatl<m  and  effect  after  the 
alteration  as  It  had  before.  Citizens'  State 
Bank  of  Ramona  t.  Grant,  supra;  Common- 
wealth V.  Baaghman,  27  Okl.  175,  111  Pac. 
332;  International  Bank  of  Ooalgate  v.  Mul- 
len &  Mullen,  80  Okl.  547,  120  Pac.  267,  Ann. 
Cas.  10130,  180;  German-American  v.  Hen- 
nls,  163  Pac.  671  (not  yet  officially  reported). 

Plalatlfl  Insists  that  If  there  was  an  alter- 
ation of  the  note,  it  was  not  the  act  of  tbe 
plaintiff  or  Its  assignor,  but  that  of  a  strang- 
er, amounting  to  a  mere  spoliation,  and  recov- 
ery may  still  be  had  according  to  tbe  original 
terms  of  tbe  Instrument  There  can  be  no 
contention  as  to  who  changed  the  notes  from 
their  original  form  and  wrote  therein  the 
word,  "eight,"  as  Bell,  a  member  of  tbe  payee 
firm,  testified  that  he  himself  so  altered  the 
same.  In  Commonwealth  Nat  Bank  v. 
Baughman,  supra,  it  is  said: 

"The  jury  was  instructed  that  if,  after  the 
execution  of  the  note,  the  alleged  alteration  was 
made  by  any  person  without  the  knowledge  or 
consent  of  detendant  such  alteration  vitiated 
the  note.  This  stated  the  rule  too  broadly  to  the 
extent  that  it  declares  that  a  material  change 
made  in  tbe  note  by  any  person  vitiates  it  The 
rule  prevailing  in  the  courts  ct  tbe  United  States 
is  that,  if  a  stranger  without  any  complidty 
with  the  payee  or  holder  of  the  note  changes  its 
terms,  sucb  change  is  a  spoliation,  and  does  not 
vitiate  the  note.  It  Is  only  when  tbe  terms  of 
tibe  note  are  changed  by  a  party  thereto  that 
the  same  may  be  termed  an  alteration,  and  re- 
sult in  avoiding  Uie  note.  Andrews  v.  Cnlloway, 
50  Ark.  358,  7  S.  W.  449 ;  Daniei  on  Negotia- 
ble Instroments,  par.  1373.  We  do  not  think, 
however,  that  the  error  committed  in  this  in- 
struction was  prejudicial,  for  there  was  no  con- 
tention about  who  made  the  change  in  tbe  terms 
ot  the  note.  All  tbe  evidence  Is  that  the  word  • 
ten'  was  stnick  out  by  Generes,  the  payee,  and 
the  word  'eight'  inserted  by  bim.  Tba  oonfiict 
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in  the  testimoDT  Is  ai  to  wbn  sdd  ehann  wm 
made.   Th«  endence  of  i4aiiitUf  ii  that  it  wu 

before  the  execation  of  the  note,  and  the  evi- 
dence of  the  defendant  is  that  it  was  done  after- 
wards, "niere  waa  no  contention  by  either  par- 
that  the  diansa  waa  made  )ij  a  atraager  to 
tlw  note." 

Upon  the  foregoing  authority  we  are  cob< 
■trained  to  hold  that  the  giving  of  tbe  above 
instruction  did  not  constitute  prejudicial  er- 
ror. - 

[1]  Plaintiff  also  Insists  that  by  making 
certain  payments  on  the  notes — some  4tf 
which  were  applied  to  the  satisfaction  of  in- 
terest at  the  rate  of  8  per  cent  pe;  annom — 
and  by  retaining  possession  of  the  horse,  tot 
the  purchase  price  of  which  the  notes  in  suit 
were  given,  defendants  waived  the  right  to 
rely  upon  an  alteration  of  such  notea,  and 
must  be  held  to  have  ratified  and  adopted 
the  same  as  altered.  It  will  be  noted.  In  this 
regard,  that  neither  In  its  petition  nor  reply 
did  the  plaintiff  plead  any  facts  or  drcum- 
slances  tendering  such  issue  of  ratification  or 
estopjwL  Becovery  was  sought  on  the  notes 
in  their  original,  unaltered  form,  as  they 
were  alleged  to  have  been  executed  by  de- 
fendants. The  alteration  thereof  was  spe- 
cifically set  forth  and  relied  upon  as  a  de- 
fense in  the  answer,  and  was  denied  by  the 
reply.  There  was  no  offer  by  the  plaintiff  at 
the  trial  to  amend  the  petition  or  reply  so  as 
to  present  the  question  of  ratification  or  es- 
toppel.  And  in  its  brief  plaintiff  atates : 

"The  nnly  question  prasented  to  the  jury  was 
whether  there  had  been  a  material  alteration  of 
the  notes  after  their  execution  and  deUverr  to 
BeU  Bna." 

m  1  B.  O.  Ii.  1060^  It  Is  stated: 
*^f  the  iuMer  of  an  inatrmnent  materially  al- 
tered witbODt  the  knowledge  or  consent  ot  tbo 
oiaker  relies  upon  a  subsequent  ratification  by 
or  estoppel  In  pais  against,  such  maker,  the 
ratification  or  estoppel  must  be  pleaded." 

We  regard  this  as  a  correct  statement  of 
the  rule  applicable.  Capital  Bank  v.  Arm- 
strong. 62  Mo.  59;  Erickson  v.  Bank,  44  Neb. 
022,  62  N.  W.  1078,  28  L.  B.  A.  677,  48  Am. 
St.  Bep.  763. 

"In  order  for  a  party  to  avail'  himself  of 
the  doctrine  of  estoppel  aa  constituting  a  part  of 
hia  cause  of  action  or  defense,  he  sbould  plead 
the-  facts  constituting  the  eatoppeL"  Nanoa  v. 
Okl.  Fire  Ins.  Ca,  .31  Old.  208,  £!0  Pae.  848, 38 
L.  B.  A.  (N.  &)  426. 

Plaintiff  also  complains  of  the  giving  and 
lefnsal  of  certain  instructions.  It  Is  not 
deCTied  necessary  to  set  forth  the  diarge  of 
the  court,  nor  ttie  InstructionB  requested  by 
plaintiff  and  refoaed.  It  is  sufficient  to  say 
Uiat  we  have  carefully  examined  the  same, 
and  bold  that  Uioae  given  fairly  stated  law, 
and  there  was  no  error  in  the  refosal  to  give 
those  requested. 

Agahi,  It  la  oontanded  by  plalutut  that  It  Is 
entitled  to  a  reversal  of  the  Judgment  herein 
on  accoont  of  the  mlsccmduct  of  opposing 
counsel  In  making  improper  statements  to  the 
Jury.   It  does  not  appear  that  objection  to 


sutih  remarks  was  made  at  the  time,  or  that 
the  attention  of  the  trial  court  was  directed 
thereto.  Under  such  drcnnurtances,  plaintiff, 
having  failed  seasonably  to  object  to  such 
conduct  in  the  trial  court,  will  not  be  permit- 
ted to  predicate  error  thereon  in  this  proceed- 
ing. Kaufman  v.  Boismier.  25  Okl.  262,  105 
Pac  826;  Coalgate  Oo.  v.  Bross,  26  OkL  244. 
107  Pac.  426,  138  Am.  St  Bep.  016. 

An  examinaticm  of  the  entire  record  dis- 
doses  no  error  prejudicial  to  the  rights  of 
plaintiff. 

a%e  Judgment  should  UierefiHre  be  affirmed. 
PEBOUBIAM.   Adopted  in  wliol& 


RUGKKB  et  al  v.  MASON  et  aL  (No.  7429.) 
(Supreme  Court  of  Oklahoma.   Nov.  16,  1916.) 

(Bvttabut  ly  Ihe  Court.) 

1.  Lanolobd  and  Tbhant  «s»196^0— Banrs 
—  ABANDonianT  of  Pbbkxbib  —  Beouotioit 
or  Dauaoks. 

If  a  tenant  wrongfully  abandons  leased  prem- 
ises before  the  expiration  of  the  term,  the  land- 
lord may  give  notice  to  the  tefiant  of  bis  refusal 
to  accept  the  surrender  or  abandonment  thereof, 
when  such  notice  can  be  given,  and  he  may  take 
possession  ot  the  premlsei  for  the  purpose  of 

tirotecting  and  preserving  thean,  and  Iw  may  sub- 
et  the  same  for  the  unexpired  term  of  the  lease 
for  the  benefit  of  the  lessee  to  reduce  his  dam- 
ages. 

[Ed.  Notftd— For  other  cases,  see  Landlord  and 
Tenant  Oeat  Dig.  H  798 ;  Dea  Dig.  «S3» 
195(2).] 

2.  XiANDXABD  AITO  TBlTAIfT  ^•282  —  BBXAOH 

or  Contra ct—Dakageb. 
In  an  actioo  for  the  breach  of  a  lease  con- 
tract, the  contract  Itself  must  furnish  the  meas- 
ure of  damages,  and  the  amount  recovered  can- 
not except  in  cases  where  recovery  msy  be  had 
for  exemplary  damages  and  penal  damages,  and 
in  sections  2871  and  2378,  Rev.  Laws  1010,  ex- 
ceed die  amount  the  party  could  have  gained  by 
a  full  perlonnanea  of  the  leaas  contrstA  on  both 
sides. 

[Ed.  Notsr— Fot  other  cases,  ses  Landlord  and 
Tenant  Cent  Dig.  H  985-889;  Dec.  Dig.  ^ 

232.] 

Conuuissionera'  Oidnlon,  Division  Na  2. 
Error  from  District  Court,  Tuisa  County; 
H.  B.  ScheafEer,  Judge  Pro  Tenu 

Action  by  M.  Bucker  and  another,  co- 
partners under  the  firm  name  and  style  of 
Bucker  Bros.,  against  J.  P.  Ifaaon  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
bring  error,  Bevened  and  remanded  for 
new  trial 

Adams  &  Wills,  of  Claremore,  and  Banddph, 
Haver  &  Shirk,  of  Tulsa,  for  plaintiffs  in 
error.  Charles  B.  Rogers  and  B'red  A.  FuU 
gbom,  both  ot  Tnlaa,  for  defendant  In  error 
B.  H.  Btown. 

BRUNSON,  a  The  parties  to  this  Uw- 
suit  stand  in  the  same  relative  position  here 
as  they  did  in  the  trial  court,  and  for  con- 
venience they  will  be  designated  here  as  ttuiy 
were  there. 
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This  aetlon  was  filed  in  the  district  court 
of  Tnlsa  ooonty  on  the  20th  day  of  March, 
1912,  for  damages.  It  appears  that  the  plain- 
tltta  on  the  27th  day  of  October,  1909,  leased 
the  Hotel  Rucker  In  Glaremore,  OkL,  by  a 
written  lease  for  a  term  of  five  years  from 
and  after  the  1st  day  of  January,  1910,  to 
the  defendants  J.  P.  Mason  and  E.  M.  Brown 
at  a  rental  to  be  paid  In  advance  on  the 
flrst  day  of  each  month  as  follows:  For  the 
flrst  six  months  $300  per  month;  for  the 
second  six  months  ^26  per  month;  for  the 
second  year  $350  per  month;  for  the  third 
year  f400  per  month;  for  the  fourth  year 
$450  per  month;  and  for  the  fifth  year  $475 
per  month.  The  defendants  In  the  lease 
agreed  to  famish  and  equip  the  hotel 
throughout  at  their  own  expense  In  a  modem 
and  up-to-date  manner,  and  to  maintain  It  In 
such  condition  during  the  life  of  the  lease. 
And  they  did  so  fumlsb  and  equip  it  They 
occupied  and  operated  it  from  the  let  day  of 
Jannary,  1910,  up  to  the  1st  day  of  December, 
1911,  when  they  abandoned  It,  at  whldi  time 
the  plalntUFs  served  a  written  notice  on  them, 
which,  by  its  terms,  notified  ttiem  that  the 
plaintiffs  refused  to  accept  possession  of  the 
hotel  or  relieve  the  defendants  from  any 
rl^ts,  liabilities,  or  responsibilltlea  as  sat  out 
and  specified  by  the  terms  of  the  lease  eon- 
tract,  and  that  the  plaintiffs  would  continue 
to  look  to  and  hold  them  for  the  payment  of 
the  rents  and  the  faithful  performance  of  all 
the  terms  and  omdltlons  of  the  -lease,  and 
that  they  would  be  asked  to  respond  to  them 
in  damages  for  any  and  all  loes  which  fhey 
maj-  suffer  by  reason  of  their  failure  to  com- 
ply with  the  terms  and  nmdlttons  set  out  In 
said  lease;  that  the  hotel  and  premises  were 
at  their  disposal  under  the  terms  of  the 
leas^  and  that  the  plaintiffs  were  willing 
and  ready  to  perform  all  the  covenants, 
agreements,  and  stlpulatlonB  contained  In  the 
lease;  that  the  plaintiffs  would  make  audi 
use  of  the  hotel  as  they  were  able;  and  that 
they  would  lease  the  same  ttx  the  balance  of 
the  term  covered  by  the  lease  contract  tor 
the  benefit  of  the  defendants  and  for  the 
purpose  of  reducing  their  damages. 

It  la  alleged  that  while  the  lease  contract 
was  signed  only  by  the  plaintiffs  and  the  de- 
fendants J.  P.  Mason  and  E.  M.  Brown,  that 
the  defendant  B.  O.  Beane  was  at  the  time  of 
the  execntioa  of  said  lease  or  later  became  a 
party  thereto,  and  a  state  of  facts  is  pleaded 
which  It  la  contended  Is  snffldent  to  establish 
the  same  liability  against  him  as  against  the 
other  defendants. 

The  defendants  B.  M.  Brown  and  B,  0. 
Beane  filed  separate  motions  to  make  the 
original  petition  more  definite  and  certain, 
and  also  filed  separate  demurrers,  which  mo- 
tions and  deranrrers  were  sustained  In  part 
and  overruled  in  part,  and  exceptions  were 
duly  saved,  whereupon  an  amended  petition 
was  filed,  and  other  demurrers  filed  by  said 
defendant  which  were  overruled  in  part  and 
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sustained  In  part,  and  exceptions  saved, 

whereupon  a  second  amended  petition  was 
filed.  There  was  also  filed  a  flrst  and  a  sec- 
ond supplemental  petlti<Hi. 

In  tlie  flrat  cause  of  actl<n  in  the  aeoond 
amended  petition  it  la  alleged  that  at  the 
time  of  the  abandonment  of  the  leased  prem- 
ises on  the  1st  day  of  December,  1911,  there 
was  due  and  owing  as  rents,  under  the  terms 
of  the  lease,  the  sum  of  $2,027.84,  and  In- 
terest thereon,  and  judgment  la  asked  for 
that  amount. 

In  the  second  cause  of  action  in  said  peti- 
tion it  Is  alleged  that  after  the  abandonment 
of  the  hotel  and  the  serving  of  said  notice  on 
the  defendants,  the  plalntUTs  took  possession 
of  the  same  and  continued  In  charge  thereof 
from  the  1st  day  of  December,  1911,  until  the 
2d  day  of  January,  1012,  during  all  of  which 
time  they  were  endeavoring  to'lease  the  same 
to  other  parties  for  the  remainder  of  the  term 
covered  by  said  lease,  and  that  on  the  2d 
day  of  January,  1912,  they  succeeded  In  leas- 
ing the  same  to  W.  H.  Evarts  and  John  S. 
Watson  for  and  on  behalf  6t  the  defendants 
for  the  remainder  of  the  time  covered  by  the 
lease ;  that  they  went  Into  the  possession  of 
the  same  and  operated  It  until  abont  the 
Ist  day  of  March,  1912,  when  they  abandoned 
it;  and  that  after  giving  defendants  credit 
for  all  rents  received  by  the  plaintiffs  from 
the  hotel,  up  to  the  1st  day  of  March,  1912, 
the  defendants  were  liable  to  the  plaintiffs 
for  tents  under  the  terms  of  the  lease  con- 
tract in  the  sum  of  $1,500,  and  interest  there- 
on, and  judgment  Is  asked  for  that  amount 
and  Interest 

In  the  third  cause  of  action  In  said  peti- 
tion it  Is  alleged  that  the  plaintiffs  daring 
the  time  they  were  In  possession  of  the  leas- 
ed premises  from  the  1st  day  of  December, 
1911,  to  the  1st  day  of  March,  1912,  for  the 
purpose  of  diminishing  the  liability  of  the 
defendants  to  the  plaintiffs  and  for  the  pur- 
pose of  continuing,  maintaining,  and  protect* 
lug  the  business  established  therein,  the  cost 
and  expenses  to  which  they  were  put  ex- 
ceeded all  income  and  revenues  d^ved 
thexeftom  In  the  sum  of  $417.76,  and  Jndg^ 
ment  is  asked  for  that  amount 

In  Uie  fourth  cause  of  action  of  said  peti- 
ti<m  it  is  alleged  that  the  plaintiffs  dnring  the 
time  they  were  in  possessdw  of  the  leased 
premises  from  the  Ist  day  at  December,  1911, 
to  the  lat  day  of  March,  1912,  fbr  and  on  be- 
half  of  said  defendants,  paid  the  sum  of 
$111.56  taxes  levied  against  the  hotel  furni- 
ture and  equipment  belonging  to  the  defend- 
ants located  on  said  premises,  and  that  In  or^ 
der  to  prevent  a  sale  and  removal  of  thei 
same  therefrom  they  were  fbrced  to  pay  the 
same,  and  judgm«it  Is  as^  for  that  amoont 
and  Interest. 

A  demurrer  was  sustained  to  the  third  and 
fourth  causes  of  action,  and  exceptions  duly 
saved. 

On  the  2l8t  day  of  April,  1913,  the  frlaln- 
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ttflh  filed  thdr  first  sappleme&tal  petition, 
and  In  the  first  cause  of  action  therein  It  Is 
alleged  that  the  rents  which  had  accmed  an- 
der  the  terms  of  said  lease  fron^  the  1st  day 
of  April,  1912.  to  the  1st  day  of  April,  1913, 
amounted  to  the  sum  of  fS,134.70,  and  that 
the  defendants  are  Indehted  to  the  plaintiffs 
for  said  amount  as  rents  under  the  terms  of 
said  lease,  but  that  they  have  wholly  neglect- 
ed and  failed  to  pay  the  same,  and  Judgment 
Is  asked  for  tbat  amniiit,  iritb  Istenst 
thereon. 

In  the  seooDd  cause  of  action  In  said  snp- 
plemental  petition  It  is  alleged  that  while  in 
possession  of  said  leased  premises  fi-om  tlie 
iBt  day  of  April,  1912,  to  the  lat  day  of  April, 
1013,  and  for  the  purpose  of  diminishing  the 
liability  of  the  defendants,  the  coat  and  ex- 
penses to  which  they  were  put  exceeded  the 
Income  therefrom  In  the  sum  of  $1,844.90, 
and  judgment  Is  asked  for  that  amount,  with 
Interest  thereon.  The  defendant  B.  GL  Beane 
interposed  a  demurrer  to  said  supplemental 
petition,  and  the  court  overruled  the  demur- 
rer to  the  first  cause  ot  action,  but  sustained 
it  as  to  the  second  cause  of  action,  and  ex- 
ceptions were  duly  saved. 

On  the  ISth  day  of  April,  1914,  the  plaln- 
Uffs  filed  their  second  supplemental  petition, 
and  the  allegations  in  the  first  cause  of  ac- 
tion of  the  same  are  practically  the  same  as 
the  allegations  in  the  first  cause  of  action 
in  the  first  sapplemental  petltlm,  except  that 
tbey  ask  tor  Judgment  for  the  rents  accruing 
under  the  lea^e  contract  from  the  1st  day  of 
May,  1918,  to  the  Ist  day  of  April,  1914, 
which  It  Is  alleged  amounts  to  ¥0,676.10,  and 
they  ask  Jud^nent  tor  that  amount,  with 
Interert  tliereon.  And  the  aU^tlcHiB  tai  the 
seoond  cause  of  action  therein  are  practically 
the  same  as  tiw  .allegationB  in  the  second 
cause  ct  action  in  Oie  first  snrolenmital  petl- 
ttim,  with  Ote  exceptions  that  they  ask  for 
$1,844.90  damages,  with  Intawst  thereon. 
A  demurrer  was  filed  to  the  second  sapple- 
mental petition.  The  court  overruled  it  as 
to  the  first  caoae  of  action,  but  sustained  It 
as  to  the  seoond  cause  of  actttm,  axid  excep- 
tions were  duly  saved. 

The  separate  answer  of  B.  a  Beane  is: 
(1)  A  general  denial;  and  <2)  It  is  affirma- 
tively alleged  that  the  defendants  were  evict- 
ed by  the  plaintiffs  frcon  the  leased  premises 
on  or  about  the  let  day  of  December,  1911, 
and  that  since  said  date  the  plaintiffs  have 
been  wrongfully  In  possession  of  the  same 
without  the  consent  or  acquiescence  of  the 
defendants. 

The  separate  answer  of  S.  H.  Brown  Is: 
(1)  A  general  denial;  and  (2)  It  Is  admitted 
that  the  defendants  abandoned  the  leased 
premises  on  or  about  the  1st  day  of  Decem- 
ber, 1911,  and  that  the  plaintiflh  took  posses- 
sion of  the  same ;  and  (3)  It  Is  alleged  that 
the  plaintiffs  operated  and  conducted  the  ho- 
tel, and  that  the  earnings  therefrom  over  and 
above  the  expenses  of  (derating  U  exceeded 


the  amount  of  the  rents  as  jirovlded  for  under 

the  terms  of  the  lease. 

The  aon.  L.  M.  Poe,  district  Judge,  being 
dlsguallfled,  the  Hon.  H.  B.  Scheafler.  a  mem- 
ber of  the  bar.  In  good  standing,  of  Tulsa 
county,  was  agreed  upon  as  Judge  pro  tem- 
pore to  try  the  case. 

The  trial  of  the  cause  resulted  In  a  verdict 
and  Judgment  for  the  plaintiffs,  and  against 
the  defendants  J.  P.  Mason  and  E.  M.  Brown 
In  the  sum  of  $3,684J28.  and  also  a  verdict 
and  Judgment  against  the  plaintiffs  and  for 
the  defendant  B.  C.  Beane.  In  due  time  a 
motion  for  a  new  trial  was  filed  by  the  plain- 
tiffs, overruled  and  exceptions  saved,  and 
the  case  is  now  before  us  on  appeal.  Upon 
the  conclusion  of  the  evidence,  the  defendants 
filed  a  demurrer  thereto,  and  the  court  in- 
structed the  Jury  as  follows: 

"Yon  are  Instructed  that  plalntiffB  cannot  re- 
cover in  this  case  against  the  defendants  for  any 
rents  accruing  after  the  abandonment  of  Evarti 
and  Watson  as  alle^  in  the  second  count  of 
plaintifV  second  ameoded  petitiim  herein.** 

[1]  And  this  action  of  the  court  is  assigned 
as  error.  •  The  error  complained  ct  in  the 
case  arises  out  of  the  holding  of  the  trial 
court  that  the  acts  and  ccmduct  of  the  phiin- 
tiffs  subsequent  to  the  abandonment  of  the 
leased  premises  by  Evarts  and  Watson 
amounted  to  an  acceptance  of  the  abandon* 
ment  of  said  hotel  t^^  the  defendants;  that 
these  acts  and  conduct  in  law  amounted  to 
an  acceptance  of  such  abandonment,  and  the 
plaintiffs  were  therefore  precluded  from  re- 
covering the  rentals  stipulated  and  provid- 
ed for  In  the  lease  contract,  from  and  after 
the  1st  day  of  March,  1912.  And  it  is  ear- 
nestly insisted  that  in  this  the  court  commit- 
ted prejudicial  error. 

The  evidence  discloses  that  the  plaintiffs 
not  only  served  the  notice  on  the  def^id- 
ants  upon  their  abandonment  of  the  leased 
premises,  but  In  keeping  with  the  terms  of 
said  notice,  leased  said  hotel  to  Evarts  and 
Watson  for  the  rest  of  the  time  covered  by 
said  lease  contract,  and  tbat  after  they  aban- 
doned It  and  on  or  about  the  26th  day  of 
October,  1912,  they  entered  Into  another  lease 
contract  with  Snell  and  Bemler,  and  that 
soon  thereafter  they  too  abandoned  said 
hotel.  There  Is  a  stipulation  in  the  lease  con- 
tract with  Evarts  and  Watson,  and  also  the 
lease  contract  with  Sneel  and  Remler  to  the 
effect  that  the  lease  was  entered  into  for  one 
purpose  and  only  one  purpose,  namely,  to 
mitigate  the  damages  to  which  the  defend- 
ants were  liable  to  the  plaintiffs  under  the 
terms  of  said  lease  contract 

The  testimony  also  discloses  that  the  plain- 
tiffs wrote  many  letters  endeavorli^  to  re- 
lease the  premises;  that  they  also  advertized 
extensively  tor  a  tenant;  and  that  all  of  the 
plaintiffs'  acts,  according  to  the  testimony, 
show  that  they  were  studionsly  trying  to 
avoid  releasing  the  defendants  from  the  stip- 
ulation set  forth  in  Bald  lease  contract. 

In  the  case  of  Hlgglns  v.  Street,  19  OU.  40, 
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92  Fac.  154,  In  tbe  body  of  tbe  osdnlon  It  Is 
said: 

"A  leoM  in  wridnK  constitatcs  a  written  con- 
tract, and  the  leasee  cannot  surrender  it  or  be  re- 
leased from  its  terms  without  the  consent  of  the 
lessor,  and  it  is  absolutely  essential  to  the  termi- 
nation of  the  term  that  both  the  lessor  and  the 
lessee  agreed  to  the  surrender.  •  •  *  Stew- 
art T.  Spraffoe  (71  Mich.  60],  38  N.  W.  673; 
Bourdereaux  v.  Walker,  78  III.  App.  63 ;  Milling 
V.  Becker,  96  Pa.  182;  Lane  v.  Nelson,  167  Pa. 
602,  31  AtL  864:  Scbeelky  t.  Koch,  119  N.  O. 
80.  25  S.  E.  7U;  Lirermore  t.  Bdd7t  83  Mo. 
647;  Detroit  Phaxmacal  Oa  t.  Bnrt,  124  Mich. 
220,  82  N.  W.  88S;  Jones  <m  Landlord  and 
Tenant.  1  539." 

It  seaas  to  be  a  general  rule  of  law  laid 
down  in  this  Jurisdiction  tliat  wh«i  a  tenant 
abandons  the  premises  the  landlord,  at  his 
election,  has  three  remedies:  (a)  The  land- 
lord may  enter  the  premises  at  once,  termi- 
nate the  lease  contract,  and  recover  tlie  rents 
due  up  to  tbe  time  of  the  abandonment;  or 
(b)  he  may  suffer  the  premises  to  remain  va- 
cant and  sue  on  the  contract  for  the  entire 
rents;  or  (c)  he  may  give  notice  to  tbe  de- 
fendant of  his  refusal  to  accept  a  surrender 
and  sublet  the  premises  for  tbe  unexpired 
term  of  the  lease  contract  for  the  benefit  of 
tbe  defendant  to  reduce  bis  damages.  The 
plaintiffs  in  tbe  instant  case  adopted  the 
last  remedy  and  gave  notice  to  the  defend- 
ants In  writing  that  they  refused  to  accept  a 
surrender  of  the  premises,  but  that  tbey 
would  take  possession  >of  the  premises  and 
sublet  the  hotel  for  the  unexpired  term  of 
the  lease  for  tbe  benefit  of  the  defendants  to 
reduce  their  damages. 

The  defendants  3.  P.  Mason  and  B.  0. 
Beane  have  not  filed  briefs  In  this  case,  and 
have  not  otherwise  a[^>eared  in  this  court, 
but  tbe  defendant  E.  M.  Brown  has  filed  a 
brief  in  which  he  contends  that  bis  position 
as  to  tbe  abandonment  of  the  premises  is  sus- 
tained by  the  decision  of  this  court  in  the 
case  of  Hargrove  et  aL  v.  Bourne,  160  Pac 
121.  In  that  opinion  Mr.  Justice  Hardy  used 
the  following  language: 

"It  is  true  that  after  premises  are  wrongfully 
abandoned  by  tbe  tenant  the  landlord  may  take 
possession  of  the  premises  for  the  protection  and 
preservation  thereof,  in  which  case  his  measure 
of  damages  would  be  the  agreed  rental  as  fixed 
by  the  terms  of  the  contract ;  or  he  may  let  the 
premises  stand  vacant,  and  in  that  tveot  would 
be  entitled  to  collect  tbe  rent  according  to  the 
terms  of  the  lease ;  or  be  may  give  notice  to  the 
tenant  of  his  retasal  to  accept  a  surrender,  when 
such  notice  can  be  given,  and  sublet  the  premises 
for  the  unexpired  term  for  tbe  lienefit  of  the  ten- 
ant to  reduce  the  damages." 

It  is  true  that  this  court  held  in  that  case 
that  tbe  plaintiff  was  not  ^titled  to  recover, 
bat  the  facts  In  this  case  are  quite  different 
from  tbe  facts  in  the  case  at  bar.  No  notice 
was  served  on  tbe  lessee  as  in  this  case;  the 
premises  were  not  sublet  as  here,  and  no  at- 
tempt was  made  so  to  do. 

The  rule  of  law  applicable  to  this  case  Is 
well  stated  In  24  Gyc.  1S78,  wUCh  nada  as 
follows: 


"An  rapress  agreement  to  accept  the  premises 
need  not  be  shown,  bat  the  landlord's  eonsent 
may  be  implied  from  circumstances  and  from 
the  acts  of  the  parties.  There  must,  however, 
be  some  unequivocal  act  on  the  part  of  the  land- 
lord which  unmistakably  evinces  an  Intentiw  on 
his  part  to  terminate  the  lease  aad  the  relation- 
ship of  landlord  and  tenant" 

In  Underbill  on  Landlord  and  Tenant,  vol. 
2,  I  728,  a  dlscus8l(Hi  of  the  resumption  of 
possession  tor  landlord  as  an  acceptance  of  a 
surrender,  we  find  this  language: 

"The  mere  going  into  possession  of  tbe  prem- 
ises by  tbe  landlord  after  tbe  tenant  has  moved 
out,  before  the  expiration  of  the  term,  is  usually 
not  an  acc<x)tance  of  the  surrender.  The  in-, 
tention  of  the  landlord  in  re-entering  and  the 
motives  with  which  this  act  was  accompanied 
are  very  material.  •  •  •  Of  course.  If  a  land- 
lord, within  a  short  time  after  the  tenant  baa 
gone  out,  sh^  take  possession  of  them  without 
anything  being  brought  home  to  the  tenant  to 
show  that  the  intent  of  the  landlord  la  to  hold 
him  for  the  rent,  a  slight  presumption  of  an  in- 
tention on  tbe  part  of  the  landlord  to  accept  the 
surrender  may  arise  which  is  for  the  landlord  to 
rebut  by  proof  of  focts  and  circumstances  which 
will  show  a  contrary  intention.  *  *  *  If  the 
hindlord  takes  posaession  and  cliarge  of  the  prop- 
erty after  the  tenant  has  abandoned  it  merely  to 
protect  it  from  injury,  or  if,  knowing  that  the 
tenant  does  not  mean  to  return,  he  rents  it  on 
account  of  tbe  tenant,  these  acts  may  not  show 
an  acceptance  of  the  surrender  oa  his  part,  but 
if,  after  an  abandonpient.  be  takes  possession 
and  rents  the  premises  on  bis  own  account,  tfais 
is  conclusive  evidence  of  a  surrender."  Armour 
Packing  Co.  v.  Des  Moines  Pork  Co.,  116  Iowa, 
723,  89  N.  W.  196,  93  Am.  St  Rep.  270 ;  White 
V.  Berry,  24  R.  t  74,  62  Atl.  682:  Aberdeen 
Coal  ft  Mining  Co.  v.  City  of  Evansville,  14  Ind. 
App.  621,  43  N.  B.  816;  Dnffy  v.  Day,  42  Mo. 
App.  638;  Williamson  v.  Crossett,  62  Ark.  393, 
36  S.  W.  27;  Terstegge  v.  First  German  Mutual 
Benev.  Soc.,  92  Ind.  82,  87,  47  Am.  Rep.  135; 
Whitman  v.  Louten,  3  N.  T.  Supp.  764:  Haynes 
V.  Aldrich,  133  N.  T.  287,  81  N.  E.  »4,  28  Am. 
St  Bep.  686;  Hays  T.  GoUnan,  71  Ark.  251,  72 
S.  W.  568. 

It  Is  evident  to  our  minds  that  from  the 
facta  disdoaed  In  this  case  ^t  the  plaintiffs 
did  not  evidence  any  intention  on  their  part 
of  accepting  a  anrmdar  or  an  abandonment 
of  tbe  luAxA  by  the  defendant,  bat  on  tbe 
oUier  hand  ttie  evid«ioe  ahows  that  it  wnm 
tbiOr  manlfMt  intentl(Hi  not  to  aooQpt  a  sar- 
render  of  the  premises,  or  vAeaae  tbe  d^end- 
ant  ftom  the  payment  of  renta  or  the  per- 
formance of  oondiUona  and  atipolattona  aet 
forth  and  contained  in  said  lease  contract. 
It  is  clear  to  onr  minds  tiiat  tte  court  com- 
mitted prejudicial  enor  in  giving  said  In- 
struction. 

[t]  It  is  contended  that  the  trial  court 
erred  In  sustaining  a  demnrrer  to  tlie  causes 
of  action  in  the  second  amended  p^ltloD  and 
in  tbe  supplemmtal  petitions  wherein  the 
plaintiffs  seek  to  recover  the  taxes  they  paid 
OD  tbe  defendants  fnmitnre  located  In  the 
hotel,  and  also  wherein  they  seek  to  recover 
as  damages  the  losses  sustained  by  tbem 
while  oiterattaig  the  hotel.  It  Is  contended 
that  the  lease  contract  Is  something  more 
than  a  mere  lease  contract ;  that  aside  from 
tbe  mare  rentals  to  be  derived  from  the  hotel 
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under  ttw  terms  of  the  lease  contract,  It  was 
a  dlstiDct  and  Integral  part  of  the  oODSidera- 
tion  moTlng  frnn  the  plaintiffs  to  the  de- 
fendants that  said  hotel  shonld  be  tarnished, 
equipped,  and  maintained  as  a  hotel,  and 
maintained  as  a  going  concern,  during  the 
entire  time  coTered  by  the  lease  contract; 
that  it  was  the  right  and  purpose  of  the 
plaintiffs  under  the  law  not  only  to  preserve 
the  tangible  property,  but  to  preserve  any 
and  all  things  which  constituted  a  part  there- 
of, as  for  Instance,  the  peculiar  business  that 
bad  been  established  therein,  to  the  end  that 
their  Inrestmeot  should  develop  Into  and  as- 
snme  a  permanent  and  stable  character  as 
a  hotel  and  be  so  regarded  by  the  public,  and 
In  support  of  this  contentl(Hi  the  plaintiffs 
rely  upon  the  following  provisions  of  said 
contract,  td  wit : 

"Said  building  and  premises  to  be  used,  occu- 
pied, and  operated  by  the  lessees  as  a  hotel,  to 
be  famlBhed,  egolpped,  and  maintained  throogfa- 
ont  by  the  leasees  at  thdr  own  cost  in  a  modern 
and  up-to-date  manner,  and  to  be  maintained  in 
such  condition  daring  ue  life  of  this  lease,  natu- 
ral wear  and  tear  of  building  and  damages  caus- 
ed by  the  dements  excepted." 

It  Is  shown  that  the  defendants  complied 
with  the  provisions  of  the  contract  In  this: 
That  th^  famlsbed  and  equipped  the  prdn- 
laes  as  a  hotel  In  a  modem  and  up-to-date 
nuumer  and  operated  it  for  about  28  months, 
and  when  they  abandoned  It  they  lef^  such 
furniture  and  eaulpment  In  the  hotel  and  on 
the  premises,  and  ao  far  as  the  record  disclos- 
es they  aie  atUl  In  the  hotel  and  on  the 
pranlaes.  It  la  not  contended  that  the  de* 
fendanta  breadied  their  contract  In  taUing 
and  refusing  to  fnmlih  and  eqn!^  the  hotel 
tn  a  modem  and  iip4»date  manner,  hnt  It 
la  contended  that  tbe  plalnttffs  are  entitled 
to  have  the  hotel  maintained  and  operated 
mm  a  going  ooncem  under  the  terms  of  this 
lease  contract;  that  the  plaintiffs  did  ao 
maintain  and  areata  it  after  they  took  poa- 
eeasion  thereof;  and  that  they  are  entitled  to 
recover  as  damagea  the  expenses  they  Incur- 
red while  so  operating  and  maintaining  the 
hotd  over  and  above  the  Income  therefrom. 

We  are  not  able  to  place  the  constroctUm 
on  the  contract  extended  for,  beoanae  f  nmi  a 
caitfDl  reading  of  It  we. are  not  able  to  say 
that  it  was  within  the  contemplation  of  the 
parties,  that  It  waa  a  part  of  the  ctmsldera- 
tim  of  the  contract  that  tbe  hotel  should  be 
naaintained  aa  a  going  ooncem  during  the 
irtude  life  of  the  lease,  bnt  on  the  other  hand 
we  believe  a  better  interpretati<»  of  the  lan- 
gnage  is,  that  it  placea  a  limitation  upon  the 
nae  of  the  property.  We  do  not  b^eve  that 
plalnttffli  are  aitttled  to  recover  damages  for 
ttscied  or  probable  advantages  tbtX  might 
be  derived  from  maintaining  the  hotel  as  a 
going  concern  during  tbe  whole  life  of  the 
leaae  for  each  profits  wonld  be  ctmjectural  and 
9ecnlative  in  their  nature  and  wonld  depend 
iqion  the  diance  of  the  business  and  perhaps 


other  contingencies,  and  besides  It  is  not 
shown  that  the  hotel  aa  a  going  concern  had 
any  value,  bnt  on  the  other  hand  the  evi- 
dence does  show  that  fb»  expense  of  operat- 
ing It  exceeded  the  Income  d^ved  therefrom, 
both  before  and  after  it  waa  abandoned  by 
the  defendants.  , 

We  believe  that  the  measure  of  the  dam- 
ages In  the  Instant  case  Is  fixed  by  the  stat- 
ute (section  2889,  Revised  Laws  of  1910), 
which  reads  as  follows: 

"Notwithstanding  the  provisions  of  this  chap- 
ter, no  person  can  recover  a  greater  amount  m 
damages  for  tbe  breach  of  an  obligation  than  be 
could  have  gained  by  the  fall  performance  there- 
of on  both  Bides,  except  in  cases  where  recovery 
may  be  for  exemplary  damagea  and  penal  damage 
es,  and  in  sections  2871  and  2878." 

It  will  be  noted  that  by  these  provisions  of 
the  statute  tbe  primary  purpose  of  awarding 
damages  Is  to  compensate  the  party  injured, 
but  the  damages  are  limited,  except  In  cer- 
tain cases,  to  the  compensation  the  injured 
party  could  have  gained  by  a  full  perform- 
ance of  the  contract  by  both  parties;  and 
hence  from  the  facts  as  shown  by  this  record 
we  conclude  that  the  lease  contract  itself 
fumlsbes  the  measure  of  damages,  and  that 
the  plaintiffs'  recovery  is  limited  to  the  ren- 
tals as  fixed  by  the  lease  contract.  See  Har- 
grove et  al.  V.  Bourne,  supra.  The  court  did 
not  err  In  sustaining  the  donnrrera  to  said 
causes  of  action. 

This  cause  Is  reversed  and  remanded  to 
the  trial  court,  with  directions  to  set  aside 
the  Judgments  heretofore  rendered  by  him. 
and  to  grant  a  new  trlaL 

FBBODBIAIL  Adopted  In  whole. 


GHIL80N  V.  McFARLiAND.    (No.  T8D0.) 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1916.) 

OOKPORATIORS  «»244(D  —  StOOKHOLDEBS  — 
IdABILITT. 
SyliabuB  in  cause  No.  7851,  Frank  M.  Chil- 
son.  Trostee  in  Bankmptcy  of  Alderson  Coal 
OtHnpany,  v.  3.  R  Oavanagfa,  160  Pac.  601, 
adopted. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Gent.  Dig.  H  960,  961,  964,  977  ;  Dec.  Dig.  «=» 
244(1).] 

Oomndssioner^  Opinion,  Division  No.  S.  'Elr- 
ror  bom  District  Court,  Pittsburg  County; 
R.  W.  Higgins,  Jndge. 

Action  by  Frank  M.  Chilson,  trustee  in  bank- 
ruptcy of  Alderson  Coal  Company,  against  F. 
3.  McE^rland.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Wm.  H.  Fuller  and  George  M.  Porter,  both 
of  MeAleste^  for  idaintiff  in  crr<»,  Gordon  & 
Helnnis,  of  HcAlester,  for  d^endant  In  error. 

JOHNSON,  C.  The  opinion  by  this  court  on 
October  17.  1916,  in  case  No.  7351,  Frank  M. 
Chilson,  Trustee  in  Bankruptcy  of  Alderson 
Coal  Company,  v.  J.  E.  Cavanagh,  160  Pac. 
601,  is  dedsive  of  tbe  issues  involved  here ;  and 
under  that  snthority  this  cauas  sboold  be  a^ 
firmed. 

PDR  CURIAH.  Adopted  in  whole. 


*atror«liw 


200 


101  PAOIFIO  SEPOBTEB 


COU. 


In  n  COURTHOtJSE  OF  OKMULQEB 
COUNTT.   (No.  844S.) 

(Saprane  Court  of  Oklahoma.    Not,  14,  1016.) 

(BvUahua      the  Court.) 

1.  *  Counties  «=s>68— Couhtt  Boabd— "Dbci- 
bion"— Review. 

The  declaion  of  ft  boud  of  county  commis- 
doDers,  made  in  determinliig  the  proper  loca- 
tion of  a  county  courthouse  and  jail,  and  which 
iQTolvea  a  selection  between  different  sites,  beiuR 
judicial  in  Its  nature,  is  a  "decision"  from  which 
an  appsal  will  lie  to  the  district  court,  pursuant 
to  section  1640,  Bev.  Laws  1910,  as  amended 
by  Act  March  11,  1915  (Sess.  Laws  1915,  c. 
117,  p.  205). 

[Hd.  Note.— For  other  cases,  see  Gooutles, 
Cent  Dig.  Sg  76-80;  Dec.  Dig.  «S=>58. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Decision.] 

2.  CONSTITDTIOKAI,  LaW  €=367  —  CotTNTIES 

«c=>58— "JuDiciAi.  PowBB"— "Judicial  Act" 

— "MlNISTEEIAL." 

"Judicial  power"  is  authority  to  hear  and  do- 
termine,  where  the  rights  of  persons  or  property, 
or  the  propriety  of  doing  an  act.  is  the  subject- 
matter  of  adjudication;  and  a  "judicial"  act  in- 
'  Tolves  the  exercise  of  judgment  or  discretion. 
But  where  the  law  enjoins  a  duty,  prescribing 
and  defining  the  time,  manner,  and  occasion  of 
its  performance,  with  such  certainty  that  noth- 
ing remains  for  jod^ent  or  discretum,  tiie  dnty 
and  act  is  each  ministerial. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  J  123;  Dec  Dig.  «=»67 ;  Coun- 
ties, Cent.  Dig.  SS  76-80;  Dec  Dig.  «=358. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judicial  Act ;  Judicial 
Power ;  MinisteriaL] 

3.  CounTiBS  «=»58— OouiTTT  BOABD— Appeals 
noH  Dbcisiohb— NonoB. 

In  a  proceeding  had  befon  the  J>oard  of 
connty  commissioners,  involving  a  contest  be- 
tween the  owners  of  property  offered  as  a  dona- 
tion for  a  courthouse  site,  an  appeal  prosecuted 
from  the  action  of  the  board  by  the  county  at- 
torney in  the  name  of  the  cotmty,  upon  the  writ- 
ten demand  of  15  freeholders,  as  authorized  in 
amended  section  1640  and  section  1641,  Bev. 
Laws  1910,  does  not  require  that  notice  thereof 
be  served  upon  or  given  the  owners  of  the  site 
selected. 

[Bd.  Note.— For  other  cases,  see  Oooutlce, 
Cent  Dig.  H  76-80;  Dec.  Dig.  «s>68.] 

(Additional  SyUabiu  by  Jlditorial  Btalf.) 

4.  WOBDS  AND  PHBASEB  —  "QUASI  JUDICIAL 

Duty." 

-A  quasi  judicial  duty  is  one  lying  in  the 
judgment  or  discretion  of  an  officer  other  than  a 
judicial  officer,  and  the  function  is  termed  "quasi 
judicial"  when  such  an  officer  is  charged  with 
looking  into,  and  acting  upon  facts  not  in  a  way 
which  the  law  specifically  directs,  but  after  a 
discretion  in  its  nature  judiciaL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quasi 
JudidaLJ 

Error  from  Diatrict  Court,  Okmulgee  Ooon- 
ty ;  Ernest  B.  Bngbes,  Judge. 

In  tbe  miktter  of  location  of  a  courthouse 
In  Okmulgee  County.  From  a  judgment  dis- 
missing  an  appeal  from  a  dedsloa  of  the 
Board  of  Connty  Commlsdonm  locating  the 
dte  for  a  county  courthouse,  the  County  and 


certain  taxpayers  brlnff  error.  Berftned  and 

remanded. 

Wm.  M.  Matthews,  of  Okmulgee,  for  plain- 
tiffs In  error.  Mervrine  &  Newhouse  and  Jos. 
W.  CbUders,  all  of  Okmulgee,  and  West  & 
Hagan,  of  Oklahoma  City,  for  defendants  In 
error.  ■ 

SHARP,  J.  May  4,  1916,  by  a  vote  of  two 
to  one,  the  county  commlsaloDers  of  Okmul- 
gee county  selected  as  a  site  for  the  coimty 
courthouse  about  to  be  constructed  In  the 
city  of  Okmulgee,  Okmulgee  county,  certain 
lots  Id  block  110  of  said  city,  owned  by  James 
Parkinson,  J.  D.  Brazeel,  and  Anne  Thomas, 
respectively,  and  by  the  same  vote  declined 
to  consider  and  accept  as  a  site  for  said 
courthouse  certain  lots  In  block  59  of  said 
dty.  These  tracts  are  designated'  in  the  rec- 
ord and  the  briefs  of  counsel  as  the  Parkin- 
son and  Baker  sites,  and  we  shall  so  refer 
to  them.  Within  20  days  of  the  action  of  the 
board,  upon  written  demand  of  76  freeholders 
of  Okmulgee  county,  the  county  attorney  of 
said  county  prosecuted  an  appeal  from  the 
decision  of  the  board  of  connty  commissioners 
in  the  selection  of  the  Parkinson  site,  which 
said  appeal  was  In  due  time  lodged  in  the 
district  court  Notice  of  appeal  was  served 
upon  one  member  of  the  board  of  county 
commissioner^.  Thereafter  the  board  of 
county  commissioners,  and  Parkinson,  Bra- 
zeel, and  Thomas,  filed  their  respective  mo- 
tions to  dismiss  the  appeal  prosecuted  by  the 
county  attorney  for  and  cm  behalf  of  the 
said  freeholders,  on  the  grounds:  <1)  That 
no  notice  of  an  appeal  bad  been  serred  on 
either  Parkinson,  Brazeel,  or  Thomas;  and 
(2)  that  the  action  of  the  board.  In  selecting 
a  site  for  the  location  of  the  courthouse,  was 
not  an  acqjealable  order. 

The  power  of  the  board  of  CfKumisrioBoi 
to  act,  and  the  regularity  of  Its  proceedlz^ 
are  not  broogbt  In  question.  It  iv>pears  from 
the  transcript  of  the  proceedings  had  before 
the  board  of  county  cmnmisslcmers:  That 
on  the  1st  day  of  May,  1916,  a  body  known  as 
the  dtizena'  advisory  board  held  a  meeting 
for  the  purpoae  of  selecttng  a  free  site  for 
the  conrthonse  and  Jail.  That  on  said  date 
there  had  been  filed  with  the  county  commla- 
slonera  deeda  and  abstracts  for  two  lots  or 
parcels  of  ground,  in  responae  to  a  notiee 
given  by  said  board  that  all  persons  ofEering 
free  sites  sbonld  file  their  deeds  with  the 
county  dark  by  2  o'dodc  p.  m.  on  said  Ist 
day  of  Uay.  me  sites  pnvosed  were  as 
fbllowa:  The  Parkinson  sitc^  situated  at  tbe 
comer  Seminole  and  Serentb  streets; 
and  the  Stuart  Ute,  situated  at  the  oomer  of 
Fifth  street  and  Central  avenue,  oaiat  on 
said  date,  betwem  the  boura  of  2  <^61oiA  and 
S  o'clock  p.  m..  both  tbe  owners  of  tbe  Parkln- 
Bon  site  and  the  Stuart  dte  ofrered  to  oda]^ 
the  respective  ^tes  donated  by  them,  but  be- 
fore a  vote  was  taken  thereon  one  Baker 
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tendered  to  the  advlgory  board  a  tract  of 
land  at  Grand  aremie  and  Fifth  street  After 
said  advisory  board  Tiewed  and  Inspected 
said  latter  site,  oa  a  second  ballot  being  tak- 
en, the  same  was  nnanlmonsly  chosen  as  the 
conrtbonse  site..  Thereafter  said  Baker,  be- 
ing the  <nnier  of  said  lands  so  selected,  of- 
fered and  tendered  to  the  county  commis- 
sioners a  deed  and  abstract  covering  and  em- 
bracing tbe  tract  of  land  selected  by  the 
advisory  committee.  Tbna  it  ai^>ear8  that 
at  the  time  tbe  board  acted  there  was  present- 
ed to  it  for  its  consideration  and  choice  both 
tbe  Parkinson  and  Baker  sites.  From  tbe 
memorandam  of  the  proceedings  had  by  the 
board  at  its  meeting  of  Hay  4tb  it  seems  that 
said  body  refused  to  consider  the  Baker  site, 
because  the  otter  was  filed  '*one  day  late  in 
(be  ootintr  dlerk's  offlce."  The  donand 
served  upon  the  county  attorney  by  the  said 
freehtAders  contalna  a  recital  that  prior  to 
the  dedsioii  by  a^d  board  there  had  been 
filed  with  the  county  derk  of  Okmnlgee  coun- 
ty a  petition  protesting  against  tbe  selection 
of  Qie  Parkinson  site,  and  against  the  county 
commlaatonera  making  flie  selection  of  any 
site  on  said  date,  because  <a  what  was  claim- 
ed to  be  a  nmch  more  advantageons  and 
desinble  site  ofTered  by  Baker,  and  that  said 
protest  was  by  said  commlssioneTS  overruled, 
disallowed,  and  rejected  In  all  things. 

t1]  The  statute  by  which  we  are  to  deter- 
mine the  ri^t  of  the  county  attorney  to 
ivoeecnte  an  appeal,  as  was  done  In  the  case 
at  bar,  Is  section  1640,  Rev.  Laws  1810,  as 
amended  1^  the  act  of  Mardi  11,  1816  (Sess. 
Laws  191S.  c.  117,  p.  205).  which  reads: 

"From  all  deciaions  of  the  board  of  commis- 
rionprs,  upon  matters  properly  before  them,  there 
ihall  be  allowed  an  appttl  to  the  dlitrict  court 
by  any  persona  aggriered,  including  the  conn^ 
by  its  county  attorney,  upon  filing  a  bond  wiu 
snfScieot  penalty,  and  one  or  man  snretlei  to  be 
approved  by  the  county  clerk,  condidoned  that 
the  appellant  will  prosecute  his  or  her  appeal 
Trithout  delay,  and  pay  oil  cost  that  he  or  she 
may  be  adjudged  to  pay  in  the  said  district 
court ;  said  bond  shall  be  executed  to  the  county, 
and  may  be  sued  In  the  name  of  tbe  county  upon 
breach  of  aoy  condition  therein:  Provided,  that 
the  county  attorney,  upon  tbe  written  demuid  of 
at  least  fifteen  <1S)  treeboldera  of  the  county, 
shall  take  aa  appeal  from  any  actitm  of  ^e 
board  of  county  commissioners  when  said  actlra 
relates  to  the  Interests  or  affairs  of  the  county 
at  Large  or  any  portion  thereof,  in  the  name  of 
the  county,  when  he  deems  it  to  the  interest  of 
die  county  so  to  do;  and  fn  such  case  no  bond 
^11  be  required  or  given  and  upon  serving  the 
notice  provided  for  in  the  next  section  the  coun- 
ty clerk  shall  proceed  the  same  as  if  a  bmd  had 
been  filed." 

It  Is  said  by  counsel  for  defendants  In  er- 
ror that  the  word  "decisions,"  found  at  the 
beginning  of  said  section,  refers  only  to  de- 
cisions that  are  Judicial  or  of  a  Judicial  char- 
acter, and  not  merely  to  those  that  are  minis- 
terial, and  that,  where  It  is  provided  In  said 
section  that  the  county  attorney  upon  demand 
of  the  required  number  of  freeholders  shall 
take  an  ai^wal  from  "any  action"  of  the 
board  of  county  commissioners,  the  rule  ejus- 


dem  generis  Is  applicable,  and  that  the  words 
"any  action"  refer  to  a  "Judicial  dedrion." 

[2]  It  Is  unnecessary  that  we  should  at 
this  time  determine  whether  or  not  an  appeal 
win  lie  to  the  district  court  from  a  purely 
ministerial  act  of  tbe  board  of  county  com- 
missioners when  prosecuted  by  the  county 
attorney,  or  the  oonstltutlonaUty  of  said  pro- 
vision ;  for.  In  oar  opinion,  tbe  action  of  the 
board  In  making  a  decision  between  contend- 
ing forces  and  In  determining  the  site  for  the 
courthouse  was  of  a  Judicial  character,  or 
what  la  commonly  termed  "quasi  Judicial. " 
The  rl^t  to  select  a  courthouse  site  includes, 
necessarily,  tbe  power  to  decide  that  one  site 
is  more  suitable  than  another;  to  take  evi- 
dence if  necessary,  and  adjudicate  npon  the 
merits  of  tbe  dlfTerent  locations. 

t4]  A  quasi  Judicial  duty  Is  one  lying  In 
the  Judgment  or  discretion  of  an  officer  other 
than  a  judicial  ofl9cer.  When  such  an  officer 
is  charged  with  looking  Into  and  acting  upon 
facts  not  Id  a  way  which  the  law  speclflcally 
directs,  but  after  a  'discretion  In  its  nature 
Judicial,  the  function  is  termed  "queusl  Jndlf 
dsL"  An  act  Is  Judl^  wh^  it  requires 
the  eurdse  of  judgmoit  or  discretion  by 
cme  or  more  persons,  or  by  a  ewporate  body 
when  acting  as  public  officers  In  an  official 
character.  In  a  manner  which  seems  to  them 
Just  and  equitable.  Statfe  ex  rel.  Board  of 
Uqnidatlon  Briede^  117  La.  183.  41  South. 
4fi7;  Orider  v.  Tally,  77  Ala.  432,  64  Am. 
Bep.  65;  Malmo  v,  Oranndssloners,  72  Oonn. 
1.  48  Atl.  486;  People  v.  Board  of  Supervis- 
ors, 86  Barb.  (N.  Y.)  408 ;  ThroQP  on  FnUle 
Officers,  I  663.  The  locatttm,  slse,  availabil- 
ity, and  soltebloiess  of  the  Parkinson  site 
called  for  the  exorcise  of  Judgment  and  dis- 
cretion, as  did  the  right  of  the  board  to  con- 
sider and  dedde  whether  or  not  it  would  taka 
into  consldemtlaD  the  Baker  site,  or  make  an 
Independent  selection.  We  know  JudldaUy 
that  In  the  matter  of  selecting  sltee  Cor  oonr^ 
houses  snd  JaUs  many  things  are  to  be  takaa 
Into  consideration.  The  question  is  not  to 
be  determined  alone  by  the  present  popula- 
tion, hut  by  the  future  prospective  growth  of 
the  seat  of  local  government.  Molaoek  v. 
White,  31  Okl.  603,  122  Pac.  623.  The  slBe 
ot  the  grounds,  the  public  convenience,  the 
character  of  adjacent  property,  freedom  from 
exposure  to  fire,  and  sanitary  advantages, 
all  form  Important  factors  and  call  for  tbe 
exercise  of  sound  bualnesa  Judgment  on  the 
part  of  those  officials  In  charge  of  the  affairs 
of  tbe  county  at  large.  As  there  was  vested 
in  the  board  the  power  of  choice  and  selec- 
tion between  the  respective  sites,  the  solu- 
tion of  a  public  question  Involving  a  contro- 
versy In  which  citizens  diftered,  and  which  it 
was  incumbent  uptm  the  board  to  decide,  the 
duty  resting  upon  them  was  not  mlnlstoial ; 
for  a  ministerial  act  Is  one  which  an  offldsl 
performs  In  a  given  state  of  facts  In  a  pre* 
scribed  manner.  In  obedience  to  the  mandate 
of  legal  authority,  without  regard  to  his  own 
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Judgment  npon  the  propriety  of  tbe  act  being 
dobe.  Marcnm  t.  Lincoln,  42  W.  Va.  263, 
26  S.  E.  281,  36  L.  B.  A.  296 ;  Buroam  t.  Ter- 
rell, »7  Tex.  309,  78  S.  W.  500;  Ralney  v. 
Bidgeway,  151  Ala.  632,  43  South.  843;  Sol- 
llTan^T.  Shanklin,  63  Oal.  247;  Mississippi  r. 
JohDson,  4  WaU.  475, 18  U  Ed.  4S7;  Mechem 
on  Public  Officers,  par.  667. 

What  we  have  said  In  respect  to  the  quasi 
Judicial  acts  of  the  board  of  county  commis- 
sioners is  not  to  be  construed  as  holding  that 
Bucb  boards  in  this  jurisdiction  are  not  in- 
cluded within  the  provision  of  section  1,  art. 
7,  Constitution,  vesting  the  judicial  power 
of  the  state  In  the  courts  named  therein,  "and 
such  other  courts,  commissions  or  boards"  as 
may  be  established  by  law.  Whether  the 
board  of  county  commissioners  come  within 
the  meaning  of  this  section  of  the  Constitu- 
tion, is  unnecessary  to  the  decision  of  the 
present  case. 

[3]  Sec.  1640,  supra,  differs  not  material- 
ly from  section  87,  art.  9,  c.  22,  of  the  Stat- 
utes of  1893,  before  the  Court  In  County  Com- 
missioners T.  Haines,  4  Okl.  701,  46  Pac  561, 
where  It  was  held  that  the  board  of  county 
commissioners.  In  determining  that  stock . 
should  not  be  restrained,  acted  judicially, 
and  that  an  appeal  to  the  district  court  would 
lie  In  such  case.  That  an  appeal  from  the 
action  of  the  board  of  county  commissioners 
will  lie,  where  the  decision  or  order  appeal- 
ed from  Is  judicial  In  its  nature.  Is  recog- 
nteed  In  Territory  ex  rel.  Bldlngs,  Co.  Atty.,  v. 
Neville,  10  Okl.  79,  60  Pac.  740.  In  that  case 
It  was  held  that  the  duty  devolved  upon  the 
commissioners  did  not  call  for  the  exercise 
of  Judgment  or  discretion,  but  was  one  purely 
admlDlstrative  in  its  nature,  and  ministerial 
In  Its  diaracter.  In  Smith  v.  Board  of  Oom- 
mlBBloners,  26  Okl.  819,  110  Paa  609,  the 
plalntUb  in  emnr  were  taxpayers  of  Rogers 
connty,  and  broi^bt  a  suit  In  the  district 
court,  seeking  an  injunction  against  the 
board  of  county  oomndsBioners  enj<4ning 
them  from  lettb^t  a  contract  for  tbe  eonr 
stmcUcm  of  ft  bridge  at  a.  certain  point 
across  the  Verdigris  river.  It  was  cwtuided 
by  tbe  defendants  In  error  that  an  inJunctlMi 
Should  not  be  granted  because  the  plalntUts 
in  error  had  an  adeqnate  remedy  at  law; 
that  Is^  by  the  statute  granting  to  taxpayers 
(now  fre^iolders)  tbe  r^flit  of  an  appeal  from 
any  actUxi  of  the  board  of  conn^  commla- 
stoners  aifecUng  tbe  Interest  or  affairs  of  the 
county  at  large.  The  contention  was  sus- 
tained and  the  Injunction  denied,  because  It 
was  said  the  plaintiffs  had  a  complete  and 
adeQuate  remedy  at  law,  under  the  provisions 
of  section  1600,  Gomp.  laws  1909.  It  may 
be  noted  that  the  latter  section  Is  Identical 
with  section  1640,  Bev.  Laws  1010.  The  de- 
cision of  the  court  was  rested  upon  the  opin- 
ion of  the  Supreme  Court  of  Dakota  Terri- 
tory in  Wood  et  al.  v.  Ban^Sj  1  Dak.  179,  46 
N.  W.  686.  In  tbe  opinion,  attention  was 
called  to  the  fact  that  the  statute  last  dted, 


governing  appeals  from  tbe  action  or  dedsion 
of  county  boards  of  commissioners,  was  sub- 
stantially the  same  as  that  in  force  In  Da* 
kota  Territory  (chapter  9,  art  7,  |  610.  Code 
1887).  Learned  counsel  tor  defendants  In  er- 
ror call  attention  to  the  fact  that  the  opinion 
In  Wood  et  al.  v.  Bangs  was  rendered  In  1875, 
or  long  prior  to  the  1887  compilation  of  the 
Dakota  statutes.  The  statute  referred  to  in 
the  Dakota  opinion  Is  section  81,  c.  4,  Laws 
1868-69.  From  the  opinion  of  the  court  and 
a  manuscript  copy  of  the  act  we  are  informed 
that  the  1869  statute  provided  for  an  appeal 
to  the  district  court  of  the  county  from  a  de- 
cision ot  the  county  commissioners,  upon  all 
matters  properly  before  them  by  any  person 
aggrieved,  upon  the  giving  of  the  bond  re- 
quired. The  provision  authorising  an  appeal 
by  the  county  attorney  upon  written  demand 
of  taxpayers  or  freeholders  of  the  county 
from  any  action  of  the  board  of  county  com- 
missioners, when  said  action  relates  to  the 
interests  or  affairs  of  the  county  at  large,  or 
any  portion  thereof,  does  not  appear  to  have 
been  at  the  time  of  the  decision  a  part  of  the 
statute  law  of  Dakota  Territory,  and  hence 
was  not  before  tbe  court  for  consideration. 
But  the  statute  construed  was  less  c<Hnpre- 
henslve  In  respect  to  tbe  right  of  appeal  than 
section  610  of  the  1887  statute,  adopted  with 
unimportant  modifications  by  tbe  first  Legis- 
lative Assembly  of  the  territory  of  Oklahoma 
(section  37,  art  6,  c  24,  Stat  OkLj  189(9. 
Hence  we  think  the  force  of  the  opinion  as 
an  authority  Is  not  destroyed,  but  on  the 
other  hand,  contains  a  sound  exposition  at 
the  law. 

In  Parker  et  al.  v.  Board  of  CV>unty  (Com- 
missioners of  Tillman  (County.  41  Okl.  723, 
1S9  Pac.  081,  tbe  right  of  appeal  from  the 
decisions  of  a  board  of  county  commissioners, 
involving  the  exercise  of  judicial  power  and 
discretion.  Is  expressly  recognized.  Section 
7600,  Bev.  Laws  1910;  reQUlred  that  the 
board  of  county  commissioners  should  provide 
all  roads  improved  under  tbe  provisions  of 
art.  1,  c.  73.  Bev.  Laws  1910,  with  aoltable 
bridges  of  a  permanent  and  substantial  char- 
acter. In  the  view  of  the  court  the  action 
of  the  commissioners  In  building  the  bridge 
on  the  section  line  WftS  purely  ministerial, 
though  the  opinion  appears  to  be  rested 
largely  upon  the  informality  or  insaffldency 
of  the  objections  urged  by  certain  taxpayers. 
In  the  course  of  the  opii^n  it  la  said: 

"That  the  board  of  county  commiaajoners  In 
designatinK  the  point  for  the  bridge  in  question 
were  merely  exercising  an  administrative  or  gov- 
ernmental function,  impoaed  upon  them  by  die 
law,  and  tbat,  such  being  tbe  case,  their  ignoring 
or  overruling  a  verbal  protest  eznresaed  by  these 
individuals  did  not  constitute  action  and  decision 
upon  matters  properly  before  the  board  from 
which  an  appeid  would  He  to  the  district  court." 

The  earlier  opinion  of  Smith  v.  Board  of 
Commissioners,  supra,  is  not  dted  or  refer- 
red to  In  the  opinion  of  the  court,  and  from 
a  careful  reading  of  the  latter  opinion  we  are 
convinced  that  there  was  no  intention  to 
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dlstorb  tbe  rule  therein  anDoanced.  Keej^ 
tng  in  mind  the  precise  questloD  decided,  we 
think  tbe  court  in  that  case  reached  a  cot- 
rect  nmclnslon,  usnmlng  that  the  bridge  was 
to  be  construct  on  a  road  Improred,  as  re- 
quired by  the  statute. 

The  appeal  prosecuted  by  tbe  county,  upon 
tbe  written  demand  of  76  freeholders,  clearly 
relates  to  tbe  Int^ests  or  affairs  of  the  coun- 
ty at  large,  and  Is  prosecuted  as  required, 
In  the  name  of  the  county.  Without  Intend- 
ing any  expression  of  opinion  as  to  the  ac- 
titm  of  the  board,  we  think  It  clear  that  the 
fre^olders  have  brought  themselTes  within 
tbe  protection  given  them  by  the  statute 
To  con(dade  otherwise  would  be  to  render 
meaningless  the  authority  conferring  upon 
the  required  number  of  freeholders  tbe  right 
to  demand  an  appeal,  where  tbe  public  In- 
terests are  InvolTed,  and  leave  to  tbe  whims 
or  caprices  of  tbe  governing  body  of  tbe 
county  the  final  determination  of  many  ques- 
tions of  great  public  importance.  It  was  In 
such  situations  that  tlie  statute  was  Intended 
to  afford  relief. 

Upon  the  question  of  the  right  of  Parkin- 
aask,  Brazeel,  and  niomas  to  service  of  no- 
tice of  the  appeal  to  the  district  court,  urged 
in  this  court  by  the  board  of  county  com- 
missioners, it  may  be  observed  that  the  mo- 
tion to  dismiss  on  this  ground  was  by  the 
court  expressly  overruled,  and  that  no  ap- 
peal from  £nid  judgment  baa  been  prosecuted. 
However,  aside  from  tbe  question  of  practice 
involved,  we  do  not  consider  them  necessary 
parties,  and  fully  concur  In  the  Judgment  of 
the  trial  court  denying  tbe  motion  to  dis- 
miss on  the  ground  of  want  of  notice. 

Section  1&40.  Rev.  Laws  1910,  requires  that 
appeals  from  the  decisions  of  boards  of  coun- 
ty commissioners  shall  be  taken  within  20 
days  after  the  decision  of  the  board,  "by 
serving  a  written  notice  on  one  of  the  board 
of  county  commissioners."  This  was  done. 
But  it  Is  said  that  notice  should  have  been 
served  on  James  Parkinson,  J.  D.  Brazeel, 
and  Anne  Thomas,  the  donors-  of  tbe  free 
site.  We  do  not  think  so.  That  the  donation 
of  Parkinson.  Brazeel,  and  Thomas  was  ac- 
cepted by  tbe  board  of  commissioners  did  not 
Test  In  them  a  personal  right  requiring  no- 
tice to  them  of  the  appeal.  The  question  in- 
volved the  interests  and  affairs  of  the  coun- 
ty at  large,  though  at  the  same  time  it  may 
have  Incidentally  affected  the  property  own- 
ers named,  as  weU  as  others.  The  contest 
was  between  tbe  board  of  ooxmty  conimls- 
skmers,  on  the  one  band,  and  tbe  connty  at- 
torney in  tbe  name  of  the  ooouty,  on  tbe 
other  band.  It  conoemed  tbe  puUlc  interests 
of  the  ooDDty,  and  not  a  mere  penonal  ad- 
vantage to  some  of  its  property  owners.  It 
waa  tbe  board  of  oonnty  cmnmlsslouera  that 
was  caUed  iqM»  to  def^d  its  action,  and  not 
the  owners  of  affected  property.  No  deter- 
mination of  a  private  rl^t  was  involved.  In 


theory,  at  least,  Parkinson,  Brazeel,  and. 
Thomas  were  Interested  only  as  dtlsens,  in 
tbe  matter  of  the  location  of  the  'coarthouse. 
It  is  doubtful  that  they  could  even  by  con- 
tract acquire  a  private  right  in  snch  public 
matters.  Their  Interest  was  that  of  dtlzens 
desirous  of  promoting  wliat  to  tbrau  appear- 
ed to  be  tbe  public  Interests  of  the  county 
at  large.  Being  so  confined  In  interest,  no- 
tice to  tbem  was  unnecessary.  The  action  of 
the  county  attorney  in  prosecuting  the  ap- 
peal Is  c<Hiclu9lve  upon  tbe  question  that 
be  deemed  It  Co  tbe  Interest  of  tbe  county  so 
to  do.  Tbe  case  is  not  ruled  by  tbe  opinion  in 
Board  of  County  Com'rs  v.  Beaver  County 
ex  rel.  Spobn,  Co.  Atty.,  45  Okl.  526, 146  Pac. 
434,  holding  that,  when  tbe  county  attorney, 
at  tbe  request  of  taxpayers  of  tbe  county, 
appeals  from  an  order  of  tbe  board  of  coun- 
ty comml&alonerB  allowing  a  claim  against 
the  county,  notice  to  the  claimant  of  said 
appeal  is  necessary  to  give  tbe  district  court 
jurisdiction  of  tbe  matter  appealed  from,  as 
In  the  case  at  hand,  tbe  right  of  daimants 
upon  a  personal  claim  against  the  ootmty  is 
not  Involved. 

From  what  we  have  said  It  Is  obvious  that 
the  trial  court  erred  In  flf^Tni  losing  tbe  appeal 
prosecuted  by  the  county  attorney  from  the 
action  of  tbe  board  of  oonnty  commlssl<Hiers. 

Tbe  Judgment  of  the  trial  court  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
instructions  to  the  trial  court  to  proceed  In 
tbe  beariiq;  of  said  appeal,  as  provided  in 
secUon  1644,  Bev.  Laws  1010.  AU  tbe  Jus- 
tices concur.  * 


BELLETUB  OAS  &  OIL  CO.  et  aL  v.  CABB. 
(No.  6188.) 

(Supreme  Court  of  Oklahoma.    Nov.  21,  1916.) 

(Sytlabtu  hv  1h«  Court.) 

1.  Municipal  Cospobations  «=9816(3)— Ac- 
tions FOB  iNJtTBDU  OV  STBKBr»— "AIJ.ET." 

The  word  "alley,"  when  used  in  a  pleading 
in  connection  with  the  word  "streets,"  and  con- 
cerning the  pint  of  a  town,  will  be  taken  to 
mean  one  of  the  public  ways  of  the  municipality, 
unless  tbe  word  "private"  is  prefixed  or  the 
context  reqnires  that  a  different  meaning  be 
assigned  to  the  tann. 

[Ed.  Note.— For  otba  eases,  see  Municipal 
Corpuratlona,  Cent  Dig.  |,1718;  Dee.  l>ig.  «=» 

816(3). 

For  other  definltionSj  see  Words  and  Phrases, 
First  and  Second  Series,  AUe;.] 

2.  H-DHioiPAi,  GOBPOBA.T10N8  «=3T6B(1), 
788(1),  821(16)— Duties  of^abb. 

(n)  A  municipal  conwration  must  exercise 
ordinary  care  to  know  the  condition  of  Its  public 
ways,  and  to  keep  tbem  free  from  danger  to 
those  using  the  same. 

(b)  Actionable  negligence  arises  onl;  upon  a 
breach  of  duty,  and  the  duty  itself  in  such  case 
does  not  arise  until  tbe  mnnicipalit;  has  had 
anfficient  notice,  actual  or  constructive,  that 
its  public  way  is  in  an  unsafe  condition. 

(e)  The  existence  of  facts  constmctlveiy 
equivalent  as  a  matter  of  law  to  actual  notice 


^=»For  nUiH-  caMs  see  sanw  tepio  ud  KBT-NUMBBB  In  til  Key-Numberad  Digests  and  Indeiee 
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oC  tmnfe  cwadttlon  !a  ordinarOy  a  qncadon  tor 
the  determination  of  the  Jury. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Coroorations,  Cent  Dig.  §S  1612,  1641.  164G, 
1852,  1760;  Dec  Dig.  «=»763(1),  788(1). 
821(16).] 

3.  Gas  ^=>17— Dutt  of  Case. 

While  not  an  insurer  against  unforeseen  and 
onavoidable  accidents,  yet  a  company  using  the 
public  ways  of  a  municipality  for  its  gas  pipes 
in  conducting  its  business  is  required  to  exer- 
cise the  highest  degree  of  care,  and  to  maintain 
its  pipes  and  other  appliances  is  the  best  pos- 
sible condition  to  render  its  business  safe,  and 
is  required  to  use  a  degree  of  care,  caution, 
and  circumspection  in  keeping  with  Uie  danger- 
ous character  of  its  business. 

pid.  Not&— EV>r  otb»  casea,  see  Oasi  Cant 
Dtg.  1 14 ;  Dec  Dig.  «=»17.] 

4.  Min?n:iFAL  Cobpobations  ^s^lOiO— Ac- 

TXOH  AgATNST— PBESBNTATIOH  OF  OUIUS. 
Section  603  of  the  Bevised  Laws  of  1910,  re- 
quiring the  filing  of  an  itemized,  verified  state- 
ment of  an  unliquidated  claim  witb  the  city 
council  for  audit,  as  a  condition  precedent  to 
a  recovery  of  costs  against  the  municipality, 
refers  to  cities  only,  and  has  no  appiication  to 
incorporated  towns. 

[Bd.  Note.r-For  other  caaea,  aee  Mnnidpal 
Corporationa.  Oeat.  Dig.  H  2213,  2214;  Dec. 
Dig.  «=»1040.1 

6.  Afpsal  ahd  Ebbob  «s»1004(D— Vebcxot— 
Auouirr— Pbbsonal  Injubueb. 
A  verdict  will  not  be  set  aside.  In  a  case 
of  tort,  for  excessive  damage,  unless  it  dearly 
appear  that  the  jury  committed  some  gross  and 
palpable  error  or  acted  under  some  Improper 
bias,  influence,  or  prejudice,  or  totaUy  mistook 
the  rules  of  lAw  by  whl^  the  damages  are 
regulated. 

[Ed.  Mote. — For  other  cases,  see  A|»eal  and 
Ego^^Gent.  Dig.  H  3D44,  8946 ;  De&  Dig.  «s» 

6.  Dauaoes  (^216(1)— Fbbbonax.  Isjxjsaa— 

iNUTBUfrnOKS. 

Instructions  cc»nplalned  of  examined,  and 
held  free  from  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SI  648.  649;  DeoDlg.  «»216a).] 

CJommlaslonera'  Opinion,  Division  No.  4. 
Error  from  District  Conr^  Oklahoma  Coun- 
ty ;  John  W.  Hayson,  Judge, 

Action  by  D.  C.  Carr  against  the  BeUevue 
Gas  ft  Oil  Company,  a  corpomtion,  and  the 
Town  of  Mounds,  a  municipal  corporation. 
Judgment  for  plaintlfF,  and  defendants  bitDS 
error.  AfflrmecL 

John  G.  Elllnghausen  and  O.  W.  lilrely, 
both  of  Sapulpa,  for  plaintiff  In  error  lown 
of  Mounds.  Rossiter  ft  Wright,  (rf  Okemah, 
foi  plaintiff  In  error  BeUevue  Gas  ft  Oil  Co. 
R.  BobertsoD  and  Burford,  Bobertson  ft 
Hoffman,  all  of  Oklahoma  City,  tor  defend- 
ant in  error. 

SDWABDS,  O.  For  convenience  and 
brevity  the  dtiSendant  In  error  wUl  be  refers 
red  to  as  the  plaintiff,  the  plaintiff  In  error 
Belleme  Gas  &  Oil  Company  as  the  Gas  Com' 
peny,  and  the  defendant  the  town  of  Mounds 
aa  town  of  Mounds. 

Tbe  plaintlfl.  while  engaged  as  a  scavenger 


and  while  traveling  alcmg  an  alley  In  tbe 
tovrn  of  Mon&ds,  on  the  night  of  July  13, 
1915,  with  a  lantern  acddentally  ignited  the 
gas  from  a  leaky  pipe  of  the  defendant  Gas 
Company,  causing  an  explosion  by  which  he 
was  burned  and  Injured.  The  defendants 
were  sued  Jointly;  the  plaintlfl  alleging  that 
his  Injuries  were  caused  by  the  carelessness 
and  negligence  of  both  of  said  defendants, 
the  negligence  of  the  defendant  Gas  Company 
in  maintaining  the  defective  gas  pipe  from 
which  large  quantities  of  natural  gas  was 
escaping,  and  the  defendant  the  town  of 
Mounds  In  permitting  said  pipe  Une  to  remain 
in  said  condition  with  notice  thereof.  The 
case  was  tried  to  a  Jury  and  a  verdict  return- 
ed against  the  defendants  Jointly,  In  the  sum 
of  $4,000,  upon  which  verdict  Judgment  was 
stored.  Both  defendants  appeal. 

The  town  of  Mounds  ui^es  three  assign- 
ments of  error,  as  follows:  (1)  Tbe  plaintiff 
failed  to  all^  or  prove  that  the  alley  In 
whl(di  he  was  injured  was  such  an  alley  as 
made  it  the  du^  of  the  town  of  Mounds  to 
guard  persons  traveling  therein  against  In- 
jury. (2)  Instructions  No.  Ifi  and  No.  17 
Impose  upon  the  town  of  Mounds  a  greater 
burden  for  the  protection  of  persons  on  pub- 
lic streets  and  highways  than  the  law  re- 
quires. (3)  Instruction  No.  16,  In  regard  to 
notice,  enlarges  the  dntles  and  responsibilities 
of  municipal  corporations  toward  persons  In- 
jured by  defects  such  as  the  one  complained 
of  In  this  actloa 

The  defendant  Gas  Company  urges  four 
assignments  of  error,  aa  follows:  (1)  The 
judgment  and  verdict  Is  excessive.  (2)  The 
court  erred  In  giving  Instruction  No.  21.  (3) 
The  court  erred  In  giving  instructions  Nos.  S, 
13,  and  15.  (4)  The  conrt  erred  In  refusing 
to  give  request  for  Instruction  Na  10  of  the 
defendant  Oaa  Company. 

The  assignments  wHI  be  considered  In  the 
order  presented. 

[1]  Upon  the  first  assignment  urged  by  the 
town  of  Mounds  it  is  contended  that  there  is 
no  allegation  or  proof  that  the  alley  In  which 
plaintiff  was  Injured  Is  a  public  alley,  and 
for  Qiat  reasim  the  action  cannot  be  main- 
tained against  tbe  town  of  Hounds.  That  a 
city  or  town  Is  not  compelled  to  open  for 
public  Dse  all  the  streets  or  alleys  wltiiln  the 
corporation  limits  but  In  order  to  render  the 
town  liable  It  must  be  pleaded  and  proved 
that  the  all^  complained  oC  Is  In  tAct  a  pub- 
lic highway,  dling  28  Qya  838,  834;  Beach 
on  Public  Gorporattons,  1 14416 ;  Midiaelsoii  v. 
City  of  Charleston,  71 W.  Va.  85,  76  S.  B.  161; 
Chlldtey  t.  City  of  Huntington,  34  W.  Va. 
467,  12S.B.686,11UR.A.  SIS;  City  of 
OVipeka  T.  Coo%  72  Kan.  686,  84  Pac.  876; 
28  Cyc.  1363  (II). 

niere  was  no  motion  to  make  Qie  petition 
more  definite  and  certain  nor  demurrer  there- 
to, nor  any  reQuest  to  tiie  trial  court  to  define 
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the  word  "aney,"  u  lued  tberelu.  The  word 
"altey"*  seems  to  liaTe  been  need  in  the  Con- 
■Ututltm,  and  frequently  In  the  laws  of  ttds 
■tate  In  ref erenoe  to  cities  and  towns  to 
dedgnate  .one  of  the  pobUc  wa7>  oC  a  mn- 
nldpallty.  The  word  "alley"  has  been  de- 
fined as  a  nairow  street  Asbnry  t.  Kansas 
Citr.  161  Mo.  App.  498, 144  S.  W.  127.  And 
when  the  term  is  used  without  the  prefix 
"private,**  it  is  to  be  deemed  a  pulOic  alley, 
riaherty  t.  Floniug,  68  W.  Va.  669,  52 
8.  B.  857.  S  R.  A.  (N.  &)  461;  Burtoa  Co. 
T.  City  of  Chicago,  236  111.  883,  86  N.  E.  94, 
15  Ann.  Gas.  965;  Talbert  t.  Mason.  136 
Iowa,  m  113  N.  W.  918,  14  li.  B.  A.  CN.  S.) 
878,  125  Am.  St  Rep.  259;  McQuillla  on  Mu- 
nic^al  Ordnances,  I  563;  Blltott  oa  Boads 
and  Streets,  |  24;  aty  of  Osage  Caty  et  aL 
r.  Larkln  et  aL.  40  Kan.  206,  19  Pae.  658,  2 
L.  R.  A.  66, 10  Am.  St  Bep.  186.  The  allega- 
tkm  and  proof  that  the  Injury  was  sustained 
by  plalnUff  while  traTellng  aloiv  an  alley 
otmnecting  two  of  the  streets  In  the  town  of 
Mounds,  sufficiently  fixes  the  character  of 
the  alley  as  one  of  the  public  ways  of  the 
town  of  Mounds. 

[2]  The  next  contention  of  the  town  of 
Mounds  Is  that  the  court  erred  in  giving 
instructions  Noa,  15  and  17.  Instructions 
Noa.  15  and  17  are  as  follows: 

P5)  "Ton  are  hutntcted  that  a  person  han- 
dung  an  infaereotly  dangerous  inatrumentalitr, 
tuch  as  nataral  gaa  ia  required  to  ase  a  high 
and  great  d^ree  of  care  and  diligence  in  order 
that  no  injury  may  be  occasioned  therefrom. 
Bjr  great  care  or  high  degree  of  care  ia  meant 
that  care  or  diligence  oaually  exercised  by  per- 
aona  aboat  thd^  own  affairs  of  great  im- 
portaace  onder  like  or  similar  cireomatances," 

(17)  "Ton  are  instmcted  that  one  handling 
a  dangeroos  commodity,  such  as  natural  gaa, 
It  not  an  insurer  against  unforeseen  and  un- 
avofdaUe  accidents,  but  in  naing  the  public 
itreeta  snd  alleys  of  a  town  for  fta  pipes  and 
appliances  In  conductinK  ita  business,  is  re- 
qnired  to  exercise  *a  high  degree  of  care  and 
caution,  and  to  use  due  care  and  caution  to 
maintain  the  best  possible  conditicui,  the  best 
appliances  practicable  in  order  to  render  its 
business  sate  to  die  general  public,  and  to  use 
■och  degree  of  care  and  caution  and  circum- 
spection as  is  in  keeping  with  the  dangerous 
cnaracter  of  the  commodity  handled." 

It  is  Insisted  by  the  town  of  Mounds  that 
the  use  of  the  words,  **a  high  and  great 
degree  ot  care  and  diligence,"  Impose  too 
great  a  burden  upon  ttie  defendant  Also  the 
defendant  Gas  Company,  In  its  third  asBlgn- 
wot,  urges  that  the  giving  ot  instruction  No. 
15  Is  error,  particularly  when  eonsldered  in 
cnmectimi  wlUi  instractlons  Mog.  8  and  IB, 
which  latter  instructions,  however,  it  admits 
state  the  law  correctly,  dtlng  Glty  of  Wood- 
ward r.  Bowder,  140  Fac.  188;  Foster  v. 
Kansas  aty,  114  Ma  App.  728,  80  S.  W. 
751;  Thompson  on  Metfigenee^  toL  8^  H  {KI58- 
S95S;  Bockfiwd  Gaallght  etc.,  Oo.  r.  Ernst, 
68  HL  App.  800;  Smith  v.  Boston  GaSUght 
Co.,  128  Mass.  818 ;  Hmerson  v.  liowell  Oas- 
light  Oo.,  8  Allen  (Mass.)  410;  Triple-State, 
etc  Oow  T.  Weibnan.  U4  Ky.  78^  70  &  W. 
49,1  Ann.  Gas.  04. 


The  instructions  16  and  IT  above  qooted 
are  not  particularly  applicable  to  the  cause 
of  acti<HL  pleaded  against  the  town  of  Mounds, 
Inasmuch  as  they  are  directed  to  the  duty 
owed  one  handling  an  Inherently^  danger- 
ous InstrtmientaUty.  and  It  is  not  omtended 
Qie  town  of  Mounds  was  so  ei^ged.  If  the 
town  of  Mounds  Is  liable  it  Is  for  falluse  on 
its  part  to  keep  the  alley  In  question  1^  a 
reasonably  safe  c<mditlon  for  one  traveling 
thereon.  Town  of  Fairfax  v.  Glraud,  35  Okl. 
659, 181  Pat  150;  Cleveland  Trinidad  Paving 
Co.  V.  Mitchell  et  al.,  42  Okl.  49,  140  Pac. 
416.  But  in  so  far  as  the  defendant  Qas 
Company  Is  concerned.  It  was  proper  for  the 
court  to  instruct  the  Jury  as  to  the  degree 
of  care  required  of  one  transporting  a  danger- 
ous Instrumentality  as  natural  gas.  In  12 
B.  G  L.  i  46,  p.  905,  it  is  said: 

"It  la  a  well-establiahed  rule  that  a  higher 
d^ree  of  care  and  vigilance  is  required  in  deal- 
ing with  a  dangerous  agency  than  in  the  ordi- 
nary affairs  of  life  or  business  which  involve 
little  or  no  risk  of  injury  to  persons  or  property, 
and  in  view  of  the  his^Iy  dangerous  character 
of  gaa  and  its  tendency  to  escape,  a  gas  com- 
pany must  use  a  degree  of  care  to  prevent  the 
escape  of  gas  from  its  pipes  commensurate  to 
the  danger  which  it  ia  ita  duty  to  avoid,  and  if 
it  fails  to  exercise  this  degree  of  care  and  in- 
jury results  therefrom,  the  company  is  liable, 
provided  the  person  simering  the  injury  either 
in  person  or  In  property  la  free  from  contribu- 
tory negligence.  While  no  abaolute  atandard  of 
du^  can  be  prescribed,  it  has  been  held  that 
every  reaaonable  precaution  suggested  by  ex- 
peiienoe  and  the  known  danger  of  the  escape  of 
gas  ought  to  be  taken.  Hie  company  is  bound 
to  adopt  and  use  appliances  by  which  it  can 
r^olate  and  ka^  under  control  such  a  vc^tile 
and  explosive  substance,  and  to  inclose  or 
protect  these  appliances  so  as  to  reader  them 
reasonably  secure  and  ready  for  uae." 

In  the  case  of  Koelsch  v.  Philadelphia  Co., 
152  Pa.  355,  25  AU.  522,  18  Lu  R  A.  759.  34 
Am.  St  Rep.  653,  we  take  the  following  ex- 
cerpt: 

"The  definitions  of  n^iligence  which  have  been 
attempted  Imply  that  a  higher  degree  of  care 
and  vigilance  is  required  in  dealing  with  a  dan- 

t;erouB  ageocy  than  in  the  ordinary  affairs  of 
ife  or  business,  which  involve  little  or  no  risk 
of  injury  to  persons  or  property.  While  no 
absolute  standard  of  duty  in  dealing  with  such 
agencies  can  be  prescribed.  It  is  safe  to  say,  in 
general  terms,  that  every  reasonable  precaution 
suggested  by  experience  and  the  known  dangers 
of  the  subject  ought  to  be  taken.  This  would 
require,  in  the  case  of  a  gas  company,  not  only 
that  its  pipes  and  fittings  should  be  at  sudi  ma- 
terial and  workmanship,  and  laid  in  the  ground 
with  such  skill  and  care,  as  to  provide  against 
the  escape  of  gas  therefrom  when  new,  but  that 
such  system  of  inspection  should  be  nialntained 
us  would  insure  reasonable  promptneaa  in  tbe 
detection  of  all  leaks  that  might  occur  from  the 
deterioration  of  the  material  of  the  pipes,  or 
from  any  other  cause  within  the  circumspection 
<^  men  of  ordinary  skill  in  the  bueiness.  Some- 
thing like  this  was  said  in  Eibelo  v.  Philadelphia, 
105  Pa.  41,  and  in  Holly  v.  Boston  Gaslight 
Co.,  8  Gray  (Masa)  123.  60  Am.  Dec.  233,  and 
Smith  V.  Boston  GaBlight  Ga,  129  Mass.  318: 
and  the  principle  is  recognized  in  many  kindred 
cases.  It  requires  nothing  unreasonable— it  does 
not  require  that  tbe  c<»npaay  aball  keep  up  a 
constant  Inapeetion  all  along  its  lines,  without 
relereace  to  the  existenoe  or  nonexistence  of 
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probable  cause  for  the  occnrrence  of  leaks  or 
escape  of  gas." 

In  a  note  to  the  cas^  CcHisolldated  Oas  Co. 
T.  Coonor  et  al.,  32  L.  B.  A.  (N.  S.)  808,  we 
find  the  following: 

"Gas  being  an  extraordinarily  dangerous  ele- 
ment, an  extraordinarily  high  degree  oC  akill 
and  care  is  exacted,  ana  the  rule  ^  ordinarr 
care  with  respect  to  its  tranamiasion  la  adjusted, 
in  view  of  its  known  dangers  and  probable  en- 
tailments, hy  a  standard  ^  care  proportifniate 
to  the  probable  dangers." 

And  in  the  case  of  TT^^^^hmfln  y.  Wyandotte 
Gaa  Co.,  83  Kan.  328,  lU  Fac.  468,  It  Ib  said: 

"Natural  gas  being  inflammable  and  highly  ex- 
plosive, those  who  transport  it  are  hela  to  the 
exercise  of  great  care  and  are  required  to  lay 
and  maintain  pipes  that  are  safe  and  secure  for 
transporting  fas,  and  to  carefuUy  overlook  and 
insi^ect  the  pipes  to  keep  them  in  a  safe  condi- 
tion, and  to  detect  and  repair  any  leaks  or  de- 
fects In  them." 

See,  also,  Sipple  t.  Laclede  Gasligjit  Go., 
125  fifo.  App.  SI,  102  3.  W.  008 ;  Hartman  r. 
Citizens*  Natoral  Gas  Co.,  210  Pa.  10.  GO  AQ. 
316;  Greaney  v.  Holyoke  Water  Power  Oo^ 
174  Mass.  4S7,  54  N.  B.  880;  Stoner  t. 
Pennsylvania  Fn^  Sapx^  Oo^  40  Pa.  Super. 
Ct.  609. 

[3]  Tbls  court,  In  the  caae  of  Ladow  r. 
Oklahoma  Gas  ft  Electric  Co.,  28  Okl.  16,  118 
Pac.  250,  says: 

"While  not  an  insurer  against  unforeseen  and 
onaToidable  accidents,  an  electric  light  company 
oring  the  pttbUc  streets  of  a  municipality  for 
its  poles,  wires,  and  appliances.  In  conducting 
its  business,  is  required  to  exerdse  the  highest 
degree  of  care,  and  to  maintain  in  the  best 
poBsiUe  ccnditiMi  tiie  best  appliances  known  to 
the  science^  to  render  its  business  safe,  and  to 
use  a  degree  of  care,  caution,  and  circumspec- 
tion in  keeping  with  the  dangerona  diaracter  of 
its  business." 

This  latter  case  dealt  with  the  use  of  elec- 
tricity, but  the  principle  stated  la  equally 
applicable  in  a  case  involving  natural  gas, 
for  Ih  some  aspects  natural  gas  is  even  more 
dangerous  than  electricity,  among  which  is 
tibe  ta.ct  that  electricity  Is  conveyed  by  visible 
objects  as  poles  and  wires,  generally  where 
they  may  be  seen  and  recognized,  while  the 
channels  of  natural  gas  are  generally  hidden 
and  accidents  therefrom  result  without  warn- 
ing. Tbow  engaged  in  distributing  this  dan- 
gerous substance  are  properly  required  t»  ex- 
ercise a  high  degree,  of  care  and  caution  com- 
mensurate with  the  known  or  probable  dan- 
gers which  may  arise  from  any  defect  in  the 
metliods  or  appliances  ^ployed.  There  was 
no  error  in  giving  instructiona  Nos.  16  and  17 
above  comidalned  ot 

The  town  of  Mounds  also  aUeges  that  there 
1b  error  in  No.  16  of  the  court's  inatmctions 
to  the  Jury.  Instruction  Ko.  16  Is  as  follows : 
"In  Uiis  case  you  are  instructed  that  in  or- 
der to  impute  knowledge  of  the  condition  of  the 
escaping  gas  to  the  defendant,  the  town  of 
Hounds,  it  would  be  necessary  for  the  plaintiff 
to  astaUlBh  by  a  preponderance  of  the  testimony 
d^f^ulant,  town  of  Mounds,  had  actual 
Botice  of  the  particular  defect 
1  complained  of.  Actual  notice 
knowledge  of  any  offi- 
town  of  Monnda  that  mch 


defect  existed.  Oonstmctive  notice,  so  far  as  ' 
this  case  is  coucemed,  would  be  imputed  if  you 
find  from  the  evidence  that  tht  alley  at  or  prior 
to  time  the  injury  occurred  was  unsue  and  defec- 
tive, and  that  the  plaintiff  was  injured  by  rea- 
son of  said  nnsafo  and  defective  alleyt  and 
that  a  snffident  loigth  <tf  time  had  ^med  be- 
tween the  time  when  said  alley  became  defective 
and  unsafe  and  the  date  of  the  injury  to  the 
plaintiff  for  the  said  defendant  town  of  Mounds 
by  the  exercise  of  reasonable  diligence,  to  bave 
discovered  the  defects  In  said  alley  or  street." 

It  is  settled  law  In  this  stat6  that  a  dty 
or  town  is  not  liable  for  injuries  due  to  de- 
fects In  Its  highways  of  which  It  has  no 
notice,  actual  or  constructive  City  of  Wood- 
ward V.  Bowder,  148  Pac.  138;  Town  of  Nor- 
man V.  Teel,  12  Okl.  69,  08  Fac.  791;  City 
of  Guthrie  v.  Finch,  18  Okl.  486.  76  Pac  288. 
Town  of  Fatr&x  v.  GlrauO,  lupra;  01«ve> 
land  Trinidad  Paving  Ca  v.  MltebeU  at  aL. 
supra.  Thla  notice  may  be  either  actual  ot 
constructive,  and  the  sufficiency  of  such  no- 
tice la  a  question  of  fact  to  be  determined  by 
the  Jury  under  all  the  circumstances  of  the 
particular  case,  and  If  the  defective  con- 
dition or  danger  has  existed  for  eaeih.  a  period 
of  time  that  the  city  authorities  by  (he  ex- 
ercise of  ordinary  care  and  diligence  must 
have  known  of  the  existence  of  tike  danger 
and  could  have  guarded  the  public  against 
it  and  failed  to  do  so,  the  city  will  be  liable. 
City  of  Woodward  t.  Bowder,  8iq»ra;  City 
of  Lawttm  V.  Hills.  166  Pac.  287,  not  yet  of- 
ficially r^rted.  An  ecamlnation  of  the 
record  dlscloees  that  there  was  sufficient  evi- 
dence upon  the  question  of  constructive  no- 
tice to  submit  the  issue  to  the  jury.  One  of 
the  witnesses  testified  that  gas  had  been  es- 
cai^ng  from  the  pipe  at  the  points  where  the 
explosion  took  place  t<x  about  a  year,  at 
times  raakli^  a  whistling  noise,  sufficient  fo 
be  heard  a  distance  of  80  feet  away;  that 
a  ditch  to  repair  the  pipe  had  been  dug  ex- 
posing the  pipe  for  some  time ;  that  a  part  of 
the  time  the  ditcSi  was  filled  with  water  and 
the  escaping  gas  made  a  bubbling  or  boiling 
sound  that  could  be  heard  some  distance 
away;  and  that  the  smell  of  the  escaping 
gas  was  noticeable  at  nearby  houses.  This, 
with  the  other  evtd«ice  on  this  point,  made 
it  the  duty  of  the  court  to  autunlt  the  matter 
to  the  jury.  TiM  instructions  complained  of 
state  the  law  correctly. 

[4]  In  conclusion  the  town  of  Mounds  c«m- 
tends  that  for  failure  of  the  plaintiff  to  file  a 
claim  for  damages  against  it  with  its  town 
council  before  commencing  suit,  the  plaintiff 
is  not  «itltled  to  recover  costs.  Section 
603,  Revised  Laws  of  1810^  provides  that 
no  costs  shall  be  recovered  against  a  dty  in 
any  action  brought  against  It  for  an  unliqui- 
dated claim  unless  such  daim,  fully  itemized 
and  verified,  has  been  presented  to  the  dty 
conndl  to  be  audited.  This  section  of  the 
statute  applies,  however,  to  cities  and  not 
to  Incorporated  towns  such  as  the  defendaDt 
town  ot  Mounds.  In  the  case  ct  incwporated 
towns  there  is  no  statute  requiring  a  4flatm 
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to  be  ffled  wltb  Its  board  of  trustees  before 
suit  as  a  condition  of  taxing  cost  The  stat- 
ute relied  upon  1b  not  applicable^  and  the 
contention  therefore  not  tenable. 

[i]  The  defendant  Gas  Company  as  its  first 
assignment  urges  that  the  Injury  Bostalned 
by  idalntifl  Is  oaly  temporary,  and  the  Judg- 
ment and  verdict  are  ezcesalve.  With  this 
contention  we  cannot  agree.  We  have  care- 
fully examined  the  eTldmce  touching  upon 
the  injury  sustained  by  the  plaintiff,  and 
while  the  Judgment  Is  large,  we  cannot  say 
tliat  the  size  of  the  Judgment  Indicates  that 
the  Jnry  acted  under  any  Improper  bias  or 
were  influenced  by  passion  or  prejudice  or 
mistook  the  rules  of  law  by  which  the  dam- 
age was  regulated,  and  where  same  do  not 
appear  this  court  wUl  not  disregard  the 
jury's  Terdlet.  C,  R.  I.  A  P.  By.  Co.  v.  Pitch- 
ford,  44  Okl.  197,  143  Pac.  1146;  a,  O.  & 
G.  By.  Co.  T.  Burgess  et  al.,  21  OkL  653. 
87  Pac.  271;  St  Louis  &  8.  F,  Ry.  Co.  T. 
Richards,  23  Okl.  256,  102  Fac.  82.  28  L.  B. 
A.  (N.  S.)  1032. 

[I]  It  Is  next  insisted  that  the  court  erred 
In  ^Tlng  instrocUon  No.  21.  In  No.  21  the 
ooort  Inatrocts  the  Jury  tibat  In  determining 
the  ftw*onii*  the  plaintiff  sbooKl  recover  it 
may  take  Into  consideration  tbe  amount  nec- 
essarily expended  for  a  cure  or  attempted 
cure  of  Ms  Injuries,  the  reasonable  m  prob- 
aSAe  cost  of  the  necessary  future  traatmait 
of  his  iDjarles.  U  any.  It  la  argued  that 
there  is  no  evidenoe  npmi  whldi  to  iwedlcate 
this  instruction,  and  the  record  is  challenged 
to  sustain  this  contention.  An  examination 
of  the  record,  however,  discloses  that  there  Is 
evidence  by  the  witoess.  Dr.  Taylor,  as  to  the 
amount  of  such  durges,  which  evidence,  we 
apprehend,  was  overlocAed  by  counsel  in  pre- 
paring its  brief  upon  this  point,  and  for  this 
reason  the  contmtlon  is  not  well  taken. 

The  third  assignment  of  defendant  Gas 
Company  goes  to  the  correctness  of  iostruc- 
tioDB  No&  8, 18,  and  15  of  the  court's  charge, 
which  assignment  has  been  heretofore  con- 
sidered and  disposed  of  with  the  second  as- 
signment'of  the  defendant  town  of  Mounds. 

The  fourth  and  last  assignment  refers  to 
the  refusal  of  the  court  to  give  request  No.  10 
of  defendant  Gas  Company,  nils  reauested 
instruction  Is  loosely  worded  and  is  no  more 
than  a  statement  that  if  the  Jury  find  for  the 
plaintiff  they  must  take  Into  consideration 
the  nature  of  plaintlfl's  injuries  and  award 
no  more  damage  than  plaintiff  has  actually 
sustained.  The  material  parts  of  this  re- 
quest were  covered  by  the  court's  general 
Instmcttons,  and  there  was  no  error  in  the 
r^sal  of  tbe  court  to  embody  this  in  the 
eotaVB  diarge. 

Finding  no  vxrm  that  would  warrant  a 
reversal,  the  cause  is  affirmed. 

FEB  CURIAM.'  Adopted  in  whole. 


NBWS-DISPATCH  PRINTING  *  AUDIT- 
INO  CO.  V.  BOARD  OF  COM'RS  OF 
GBADY  COUNTY.    (No.  7854.) 

(Supreme  Court  of  OMahwna    Kov.  14,  1916J 

(Syllabut  Court.) 
Counties  «=»113(1J— CoioftBeiONBBS— Pow- 

EBS  OF. 

Where  tbe  statutes  have  created  two  admin- 
istrative oAees,  with  co-<MrdinatiQg  powers  and 
duties,  in  the  absence  of  express  authority  so  to 
do,  there  la  no  implied  authority  in  one  office 
to  contract  with  private  indlvidualg  to  perform 
service  which  it  is  the  express  stetotory  duty 
of  the  other  office  to  p«rform.  Tlie  statute, 
which  created  the  office  oC  state  examiner  and 
inspector  and  imposed  upon  that  office  the  duty 
to  examine  the  books  and  accounts  of  all  or  any 
officers  or  custodians  of  the  various  funds  of  a 
county,  upon  request  of  the  county  commisaion- 
ers  of  any  county,  etc.,  was  intended  tor  the 
benefit  of  the  counties  of  the  state;  It  is  the 
duty  of  tbe  office  of  the  state  examiner  and  In- 
spector to  c<Hiduct  such  county  audit  upon  such 
request;  the  county  commissioners  have  no  im- 
plied antliority  to  employ  a  private  todividual 
to  conduct  Budi  audit;  and  a  cmtract  between 
a  board  ti/t  county  oonmiissionvs  and  a  private 
individual  f«  such  .purpose  Is  ultra  vires  and 
void. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  »  174,  178;  Dec  Dig.  «=»113(1).] 

Commissioners'  Opinion,  Division  No.  3. 
Brror  from  District  Court,  Grady  County; 
Will  Unn,  Judge. 

Action  by  the  Newa-Dispatch  Printing  & 
Auditing  Company  against  the  Board  of 
County  Commissioners  of  Orady  County. 
Judgment  for  defendants,  and  plalntUt  brings 
error.  Affirmed. 

Oscar  Simpson,  of  Chlf&aaha,  and  J.  S. 
Thompson  and  G.  N,  Longfellow,  both  of  Ok- 
lahoma City,  and  Pat  Nagle,  at  Kingfisher, 
for  plaintiff  In  error.  John  H.  Venable  and 
Allen  K.  Swan,  both  of  (^clcasha,  for  de- 
fendants In  error. 

JOHNSON,  a  During  the  month  of  Decem- 
ber, 1914,  the  board  of  conntr  oonmtiBfdtmers 
of  Grady  county  entered  into  an  agreement 
wltb  the  Newa-IMspatcb  Printing.  &  Auditing 
Company,  by  the  terms  ot  whldi  the  auditing 
company  was  engaged  to  audit  the  boolu  and 
accounts  of  the  clerk  of  the  district  court  and 
county  clerk  of  said  county,  the  county  to  pay 
for  the  services  of  one  expert  accountaitf  to 
be  furnished  by  the  auditing  company  at  the 
rate  of  $10  per  day  and  traveUng  expenses, 
the  audit  to  be  completed  within  30  days,  or 
as  soon  theroufter  as  practicable.  After  the 
accountant  furnished  by  the  auditing  compa- 
ny had  worked  15  days,  tbe  county  board  or- 
dered the  work  stopped,  and  notified  the  com- 
pany that  performance  of  the  contract  could 
not  proceed,  for  tbe  reason  that  tbe  board  had 
received  advice  that  the  contract  for  the  au- 
dit was  not  wltbln  tbe  powers  of  the  board, 
and  consequently  not  legaL  The  work  was 
stopped ;  and  the  auditing  company  later  filed 
Its  claim  with  the  county  for  the  work  done, 
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expenses,  and  for  40  additional  da;s  that  the 
auditor  would  have  been  paid  for  if  he  had 
been  allowed  to  complete  the  contract  The 
claim  was  disallowed,  and  this  suit  was 
brought  by  the  auditing  company  for  the 
Items  covered  by  the  claim.  The  lower  court 
sustained  the  demurrer  of  the  board  to  the 
petition,  one  of  the  grounds  of  demnrrer  be- 
ing that  the  county  board  had  no  authority 
under  the  law  to  enter  into  the  alleged  con- 
tract; and  the  auditing  company  has  ap- 
pealed to  this  court. 

The  question  Involved  Is  whether  a  board 
of  county  commissioners  may  legally  employ 
the  services  of  an  accountant,  other  than  the 
state  examiner  and  inspector  and  his  depu- 
ties, to  audit  the  books  and  accounts  of  coun- 
ty officers  and  custodians  of  county  funds. 
The  statute  creating  the  office  of  state  exam- 
iner and  inspector,  after  providing  for  the 
duties  of  such  officer  with  reference  to  the 
books  and  accounts  of  state  officials,  contains 
this  provision,  vis.: 

"Dutiea  and  Powers.  •  •  *  In  addition  to 
the  above-prescribed  duties,  ujkxi  request  of  the 
county  commissionerB  of  any  county,  or  upon 
request  to  the  Governor,  signed  by  five  per  ceut 
of  the  legal  voters  ot  any  coun^,  and  by  order 
of  the  Governor,  the  state  examiner  and  inspec- 
tor shall  examine  or  cause  to  be  examined  by 
duly  appointed  deputy  or  deputies,  the  books 
and  accounts  of  all  or  any  of  the  officers  or  cus- 
todians of  the  various  funds  of  the  county ; 
and  payment  for  such  examinations  shall  be 
made  out  of  the  contingent  fnnd  of  the  county 
so  examined  at  the  same  salaiy  and  expenses 
provided  herein  for  deputy  examiners.  The 
state  examiner  and  inspector  shall  have  power 
to  appoint  additional  special  deputies  for  this 
parx>ose:  Provided,  that  no  deputy  shall  exam- 
ine the  books  or  records  of  the  county  of  his 
residence.  *  •  *"  Section  8119,  Revised 
Laws  of  1910. 

Section  1600,  Bevlsed  Laws  1910,  confers 
the  following  power  upon  boards  of  county 
commissioners,  to  wit: 

"To  audit  the  accounts  of  all  officers  having 
the  care,  management,  collection  or  disburse- 
ment of  any  money  belonirinK  to  the  connty,  or 
appropriated  for  its  benefit.*'^ 

Section  1901,  Revised  Laws  U910.  providea: 
"The  board  of  connty  commissioQers  is  hereby 
vested  with  full  power  to  inquire  into  and  In- 
vestigate the  accounts,  disbursements,  bills  and 
expenses  of  any  county,  district,  or  township 
Officer,  and  to  that  end  may  subpcena  witnesses," 
etc.* 

It  is  the  contention  of  defendants  in  er- 
ror that  under  these  statutes,  while  the  coun- 
ty commissioners  have  authority  to  provide 
for  the  auditing  and  examination  of  county 
records,  they  are  confined  to  the  employment 
of  the  state  examiner  and  inspector  or  depu- 
ties from  his  office,  and  cannot  legally  eon- 
tract  with  a  private  Individual  or  corpora- 
tion to  do  that  work.  It  is  contended  by 
plaiotlfT  in  error  that  while  the  law  provides 
that  the  county  commissioners  may  call  upon 
the  state  examiner  and  inspector  to  make  the 
audit,  yet  the  language  here  employed  does 
not  compd  them  to  do  so,  but  leaves  them 
free  to  act  tu  axxoxdAoeo  with  their  own  dis- 


cretion in  choosing  employ^  or  agents  to 
perform  the  service. 

It  may  first  be  said  that  a  connty  Is  an  in- 
voluntary political  and  dvil  subdivision  of  the 
state,  created  by  statute  to  aid  In  the  ad- 
minlfrtration  of  governmental  affairs,  and 
possessed  of  a  portion  of  the  sovereignty. 
All  the  powers  with  which  it  Is  intrusted 
are  the  powers  of  the  soverelsnt?  which 
created  It,  and  all  the  duties  with  which  It 
la  chained  are  the  duties  of  tho  sovereignty. 
It  is  only  liable  for  such  obligations  as  the 
Legislature  has  imposed,  or  authorized  It 
to  create,  or  such  as  are  necessarily  Incident 
to  the  object  of  its  creation.  And  the  board 
of  county  commissioners  can  exercise  such 
powers  only  as  are  conferred  upon  it  by  ttie 
Constitution  or  the  statutes,  or  such  as  may 
arise  by  necessary  implication  from  an  ex- 
press grant  Board  v.  Watson,  7  OkL  174,  54 
Pac.  441;  Tulsa  St  By.  Co.  v.  State,  26  Okl. 
569,  110  Pac  373;  Allen  r.  Board,  28  OkL 
773,  116  Pac.  175. 

Such  power  as  the  conn^  commissioners 
have  to  choose  an  agency  for  the  service 
under  consideration  must  be  found  in  the 
statutes  hereinabove  quoted.  Sections  1600 
and  1601  undoubtedly  confer  authority  upon 
the  board  to  audit,  inquire  into,  and  Investi- 
gate the  accounts  of  county  officers,  and  thia 
authority  Includes,  uot  alone  the  power  to  ap- 
prove or  disapprove,  audit,  and  investigate 
the  reports  of  such  officers,  but  the  power  to 
procure  an  expert  audit  of  the  county  rec- 
ords. Section  8119,  quoted  supra,  provides  an 
Instrumentality  for  the  exercise  of  the  latter 
power,  viz.,  the  services  of  the  state  examin- 
er and  inspector,  and  his  duly  authorized 
deputies.  It  becomes  necessary  to  determine 
whether  thla  instnimentallty  Is  endnslTe. 
It  has  been  said  by  this  court: 

"It  is  a  familiar  mie  of  construction,  as  laid 
down  In  the  syllabus  of  United  States  v.  Weld. 
McCahon,  185  (Kan.  Dassler's  Ed.)  691  (EVd. 
Cas.  No.  16,660),  that:  'When  one  person,  or 
class  of  perscoifi,  is  named  in  a  power  oi  attor- 
ney, or  an  act  of  the  lawmaking  power,  as  be- 
ing authorized  to  do  a  certain  thing  therein 
named,  all  other  persons  are  thereby  excluded 
from  doing  the  same  thing  as  effectually  as  if 
they  were  positively  forbidden.'"  State  ex  rel. 
Haskell,  Governor,  v.  Huston  et  al.,  21  Okl. 
782,  07  Pac.  982;  Osage  &  Oklahoma  Co.  v. 
Millard  (not  yet  officiaUy  reported),  145  Pac 
798. 

With  reference  to  the  power  of  the  coun- 
ty tmard  to  employ  agents,  Cyc.,  vol.  11,  p. 
473,  lays  down  the  general  rule  as  follows: 

"With  these  limitations,  county  boards  or 
courts  have  power  Co  app<Hnt  such  agents,  offi- 
cers, and  servants  as  may  be  required  for  coun- 
ty purposes,  and  tohich  are  not  othenoite  pro- 
vided for  hy  law  or  by  the  state  Constitution." 
(Emphasis  ours.)  Chase  v.  Board,  37  Colo.  268, 
S6  Pac.  1011.  11  Ann.  Cas.  483;  Stringer  v. 
Franklin  County,  68  Tex.  dv.  App^  34^  123 
S.  W.  1168;  WUhelm  v.  Cedar  Co.,  60  Iowa, 
254;   Rinn:old  Co.  v.  Allen,  42  Iowa,  697. 

In  the  case  of  State  r.  Goldthalt,  ITZ 
Ind.  210,  87  N.  E.  133,  19  Ann.  Oaa.  737,  the 
Supreme  Court  of  Indiana  mid: 
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"A  ctwttut  with  a  county  for  the  perform- 
ance hj  a  third  person  of  duties  which  are  im- 
poaed  by  law  cm  a  pablic  officer  is  Told  as 
against  public  policy." 

In  the  case  of  Stringer  t.  Franklin  Oo., 
snpra,  the  Supreme  Court  of  Texas  said: 

**Where  the  law  imposes  on  an  officer  the  per- 
formance of  acts  as  a  part  of  hls^official  duties, 
the  oommissioners'  court  of  the  couuty  Is  with- 
oat  authority  to  contract  with  any  other  penmt 
to  perform  Bucb  serrlcea." 

It  is  said  by  the  plaintiff  in  error  that  the 
law  does  not  impose  npon  the  state  examiner 
and  Inspector  the  doty  to  audit  the  county 
records,  evcept  upon  the  reqite$t  of  tba  coun- 
ty commisBi<mers,  that  such  duty  only  arises 
npoa  such  request,  and  that  the  making  at 
SDiA  request  lies  in  the  dlacretifm  of  the 
county  board.  Section  1BS6  of  Berlsed 
Laws,  whidi  was  In  fbrce  In  the  territory 
ci  Oklahoma,  provides: 

"The  coun^  attorney  shall  give  opinion  and 
advice  to  the  board  of  county  commisnonera  ana 
other  civil  officers,  of  bis  county  when  requeaP 
ed  h]/  aueh  board  or  oifioert,  upon  all  matters 
In  which  the  county  is  interested."  etc 

In  the  case  of  the  Board  of  County  Com- 
missioners of  Logan  County  t.  Jones,  4  Okl. 
841,  61  Pac.  565,  in  a  discussion  of  the  power 
of  the  county  board  to  employ  an  attorney 
at  law  to  perform  duties  imposed  by  the 
statute  upon  the  county  attorney  and  Attor- 
ney General,  referring  to  the  statutes  Im- 
posing such  duties,  it  was  said: 

"By  these  statutes  the  Legislature  has  made 
amplo  provision  for  an  attorney  for  both  the 
oonaty,  and,  in  foct,  each  and  every  county,  and 
the  territory.  It  is  the  duty  of  the  county  at- 
torney to  perform  all  legal  services  for  the  coun- 
ty and  territory  within  his  county,  and  In  cases 
m  which  the  territoty  or  counlr  is  interested 
which  have  been  taken  from  his  county  on 
diaage  of  venue.  It  is  the  duty  of  the  Attorney 
General  to  prosecute  and  defend  all  cases,  civil 
and  criminal,  in  the  Supreme  Court  where  the 
tnritory  is  interested  as  a  party.  The  Legisla- 
ture has  given  to  the  county  commissioners  no 
authority  whatever  to  employ  any  other  attor- 
ney than  the  one  who  is  employed  by  law  to 
represent  the  public  tnt^^ts,  and  a  contract 
made  for  such  purpose  is  idtra  Tires  end  void." 

In  the  case  of  Clough  &  Wheat  v.  H!art,  8 
Kan.  4S7,  quoted  with  approval  by  the  Okla- 
bcMna  Territorial  Supreme  Court  In  the  Jones 
Cose,  supra,  holding  a  contract  for  the  em- 
ployment of  an  attorney  to  perform  services 
for  the  county  to  be  Told,  It  was  said: 

"The  county  attorney  is  elected  by  the  people 
<tf  the  county  and  for  the  county.  Gen.  Utat. 
pp.  283,  135.  He  is  the  counsel  for  the  county, 
and  cannot  be  superseded  or  ignored  by  the 
county  coounisaioners.  His  retainer  and  em- 
ployment is  from  higher  authority  than  the 
coonty  commissioners.  The  employment  ot  a 
general  attorney  for  the  ooanty  is  not  by  law 

got  into  the  hands  of  the  coun^  commissioners, 
ut  is  by  law  put  into  the  hands  of  the  people 
tbemMlTes.  liie  county  attorney  dertres  his 
authority  fmn  as  hifb  a  sonrce  as  the  county 
commissioners  do  theirs,  and  it  would  be  about 
as  reasonable  to  say  that  the  county  attorney 
conld  employ  another  board  of  commissioners 
to  transact  flie  ordinary  business  of  the  county 
as  it  is  to  say  that  the  county  commissioners 
can  employ  another  attorney  to  transact  the 
ordinary  legal  bosiness  of  the  county.  Both 
would  be  absurd.   It  is  the  duty  of  the  county 
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attorney  to  give  legal  advice  to  the  county 
commissioners,  and  cot  theirs  to  furnish  legal 
advice  to  •   •   •  him." 

In  the  case  of  Brome  v.  Cuming  Cbonty, 
31  Neb.  S62,  47  N.  W.  1050.  the  Supreme 
Court  of  Nebraska  used  this  language; 

"The  Legislature  bns  made  ample  provision 
for  protecting  the  interests  of  the  county  and 
state  by  furnishing  proper  l^al  counsel.  Hie 
statute  having  pointed  out  the  mode  of  procur- 
ing counsel  for  the  county,  it  is  exdurive  of  all 
others.  The  services  rendered  by  the  plaintiff 
in  error  for  which  be  claims  compeoBation  in 
thia  case  are  precisely  what  the  law  required 
the  county  attorney  to  iwrform.  The  employ- 
ment was  without  authority  of  law,  and  no  re- 
covery can  be  bad.** 

See  11  Cyc.  472,  and  cases  there  cited. 

While  the  duties  ot  the  office  of  county 
attorney  are  dealt  with  In  most  <^  the  cases 
referred  to,  the  analogy  Is  clear.  The  prin- 
ciple of  lade  of  authority  to  ignore  or  dis- 
regard the  statutory  duties  of  one  officer,  or 
to  replace  him,  applies  as  well  to  any  other 
officer  deriving  his  powers  and  duties  from 
the  same  source.  In  the  kingdom  of  natural 
law,  every  body  Improperly  functions  when 
its  co-ordinate  parts  do  not  work  with  that 
harmony  designed  by  the  Creator.  In  the 
realm  of  mechanics,  no  machine  may  prop- 
erly perform  when  its  various  parts  do  not 
work  together .  with  that  co-operative  pre- 
cision which  meets  the  creative  intention  of 
the  inventor.  In  each  Instance,  If  any  part 
of  the  whole  falls  to  receive  the  prescribed 
co-ordination  of  any  other  part,  such  fail- 
ure not  alone  interferes  with  the  operation 
of  the  principal  unit,  but  with  the  successful 
operation  of  both  the  part  which  does  not 
receive,  and  the  part  which  Is  not  permitted 
to  give,  oo-c^ration.  This  law  of  co-ordina- 
tion likewise  controls  human  organization, 
including  government ;  and  under  Its  rule, 
each  part  of  administrative  governmental 
machinery  must  accept  and  give  the  co-oper- 
ative action  contemplated  in  the  plan  of  the 
legislative  creation  and  growth  of  the  whole. 
The  rule  that  one  officer  cannot  supplant 
another  in  the  performance  of  his  duty,  by 
necessity  arises  from  this  law  of  co-ordina- 
tion. 

The  law,  which  created  the  office  of  state 
examiner  and  inspector,  made  It  mandatory 
upon  that  officer,  upon  request  of  the  coun- 
ty commissioners,  or  upon  the  order  of  the 
Governor  at  the  request  of  a  certain  per 
cent  of  the  voters  of  a  county,  to  perform 
the  duties  sought  to  have  been  obtained  of 
another  In  this  case.  It  fixed  his  remunera- 
tlcHi,  to  be  paid  out  of  the  county  treasury. 
It  gave  him  official  powers  not  bad  by  an  In- 
dividual auditor,  and  fixed  penalties  for  viola- 
tions of  his  prerogatives.  It  required  of  blm 
a  large  official  bond  for  the  faithful  per- 
formance of  his  duties.  It  did  everything 
necessary  to  make  of  his  office  a  co-ordinat- 
ing Instrumentality  in  the  performance  of 
the  duty  ot  the  county  commissioners  to  pro- 
cure an  audit  of  the  county  records.  These 
actions  of  the  legislative  power  were  not 
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without  meaning;  and  It  was  evidently  the 
Intmtion  that  the  created  iDstrumentallty 
should  be  used.  It  was  necessary  to  Test 
somewhere  the  discretion  to  determine  when 
the  necessity  of  Its  nse  arises;  and  this  dls- 
cretlcHi  was  vested  In  the  county  commission- 
ers, and  In  the  Governor  acting  upon  the 
petition  of  a  per  centum  of  the  voters.  It  la 
the  duty  of  the  county  attorney  to  give  legal 
advice  to  the  county  officers,  upon  request 
of  auoh  oiJloers ;  and  yet  it  is  held  that,  when 
the  necessity  arises,  he  must  be  called  Into 
service,  and  cannot  be  8UK>lanted.  The  call 
of  the  state  eiamlner  and  inspector  to  the 
service  of  the  county  la  based  upon  exactly 
the  same  condition,  the  request  of  the  county 
officials.  The  predicate  of  co-ordination  is 
the  same  as  to  both  offices,  and  the  conclu- 
sloD  necessarily  Is  the  same. 

Plaintiff  In  error  dtes  the  case  of  Board 
of  Oom'rs  V.  Davie,  27 "Colo.  Ai».  801,  150 
Pac.  324,  In  which  the  Supreme  Court  of 
Colorado  held  valid,  under  the  statutes  of 
that  state,  a  contract  by  county  commission- 
ers with  a  private  Individual  to  audit  the 
county  records,  to  the  exclusion  of  the  state 
examiner.  That  deci^on  spedflcally  stated 
that  the  examination  of  county  records  by 
the  public  examiner,  as  provided  for  by  tlie 
statute  of  that  state,  was  manifestly  for  the 
use  of  the  state;  that  under  the  statute  the 
expmse  of  the  examination  was  paid  by 
the  state;  that  the  county  commisdoners 
were  given  no  authority  to  direct  the  state 
examiner  to  make  the  audit;  and  that  the 
commissioners  were  not  bound  by,  nor  charg- 
ed with  notice  of,  the  report  when  made. 
Tb&t  decision  was  based,  also,  upon  a  de- 
cision of  the  Supreme  Court  of  California, 
upholding  a  contract  for  a  similar  audit  by 
private  Individuals,  the  latter  decision  being 
based  upon  the  fact  that  the  law  prescribed 
no  other  means  by  which  the  result  could  be 
accomplished.  As  already  pointed  out,  our 
statute  provides  a  means  for  the  result,  and 
the  lack  of  statutory  co-ordination  between 
the  office  of  the  state  examiner  and  the  coun- 
ty authorities,  which  existed  unAer  the  Colo- 
rado statute,  does  not  exist  naAa  oar  stat- 
ute, but  Is  specifically  cared. 

In  the  case  of  Chase  t.  Board,  87  Oola 
208,  86  Pac.  1011,  11  Ann.  Cas.  483,  where 
the  statutory  co-ordination  existed  between 
offices,  the  Supreme  Court  of  Colorado  held 
to  the  principle  we  have  laid  down,  in  hold- 
ing Invalid  a  contract  by  the  county  with  a 
tax  ferret  to  list  omitted  property,  upon  the 
ground  that  this  duty  was  vested  In  the  tax 
assessor,  saying: 

"If  the  power  to  do  the  very  tMnr  wblcb  this 
ctmtract  attempts  to  give  to  plalntils  has  been 
by  itatute  conferred  upon  other  public  officers, 
as  it  u  altogether  plain  has  been  done,  certain- 
ly this  negatives  the  existence  of  an  implied 
power  in  the  board  of  commissionen  to  do  that 
thiog." 

Our  Btatate  gives  to  ttw  county  conunlB- 
•loners  the  authority  to  audit  the  accounts 


of  county  officers,  and  under  certain  circum- 
stances they  may  require  expert  assistance. 
Where  expert  assistance  la  required,  the 
statute  baa  furnished  It  In  the  Instrumental' 
ity  of  the  office  of  the  state  examiner  and 
inspector.  Tbe  statutory  instrumentallt?  is 
sufficient  to  ,  meet  all  reqnlrements ;  and 
where  the  means  provided  by  the  statute  are 
sufficient,  there  Is  dearly  no  Implied  author- 
ity to  discard  their  use  and  contract  for  the 
use  of  other  means.  If  the  implied  author- 
ity to  use  other  means  existed  prior  to  the 
statute  creating  the  office  of  state  examiner 
and  inspector,  the  plain  creation  of  another 
Buffident  statutory  Instminentaltty  Is  sof- 
flclent  to  work  a  repeat 

Other  questions  are  raised  in  Uie  case,  but 
the  decision  as  to  the  validity  of  the  con- 
tract fully  determines  the  appeal. 

The  lower  court  was  correct  in  holding 
the  OHitract  of  plaintiflT  to  be  ultra  vires  and 
void,  and  In  snstalniag  the  demurrer  to  the 
petition:  and  Its  jndgment  dunild  be  af- 
firmed. 

FEB,  CURIAM.   Adopted  la  whtOn. 


HOOD  T.  WOOD.   (Ko.  7980) 
(Suprane  Court  of  Oklahoma.   Nov.  21,  lftl6J 

(ByVaJms  hp  the  Court,) 

1.  Fbaxtd  •ssllCl)  —  Aoxzona  —  REPSEniTTA- 

TIOHB. 

In  a  tranaaction  Involving  the  sale  of  stock 
in  a  corimration,  representations  aa  to  l^e 
financial  condition  of  the  company,  the  volume  of 
its  business,  the  amount  of  its  income  and 
expenses,  the  value  of  its  stot^  and  Its  im- 
mediate financial  prospects  are  all  matters  pe- 
culiarly within  the  knowledge  of  the  company, 
and,  when  made  with  the  view  to  Induce  another 
to  subscribe  therefor,  are  reprcsentattona  of 
matters  of  fact,  and  not  expreeslons  of  opinion, 
and  such  representations  so  mad««  and  when  re- 
lied upon  by  the  purchaser  of  said  stock,  if 
false,  constitute  actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  12  ;  Dec  Dig.  «^lia).] 

2.  FSAUO  «=»11(2)— RSPBBSENTATIOna. 

A  representation  as  to  value  is  usually  re- 

Srded  as  an  expression  of  opinion,  but,  where 
Ise  and  made  by  one  as  an  inducement  to 
another,  who  is  ignorant  thereof,  to  enter  Into 
a  contract,  and  la  relied  npMi  to  the  detrimoit 
of  the  latter,  may  be  made  the  basis  of  an  action 
for  damages  consequent  upon  fraud  and  mis- 
representation. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S  13;   Dec  Dig.  <»=»U(2).] 

3.  Fuun  «B»22(1)— AoTions— Dkfbisbs. 

One  who  rdies  upoo  a  material  representa* 
tion  which  Is  false  Is  not  always  predoaed  from 
recovering  damages  reason  of  the  fact  that 
he  had  the  opportuuib'  to  inTMttgate  E(v  him- 
self, and  did  not  do  so. 

[Ed.  Note.— For  other  eases,  see  Fraud,  Gent. 
Dig.  H  19.  20,  2%  23;  Dec  Dig.  «3»22(1).] 

4.  CoBPOUnoNB  «980(12)— Saub  or  Stock 
— Bescibsioh- Bkukf. 

Under  section  086,  RevUed  Laws  of  1910, 
one  seeking  a  rescission  is  only  required  to  re- 
^re  everything  of  value,  and  under  the  facts 
of  this  case  it  is  held  that  the  party  seeking 
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a  rescission  of  tSw  contract  Is  «DtiU«d  to  the 
rdief  sought. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  IXg.  I  2«4;   Dec.  Dig.  ^80(12).l 

Gommiasionen^  Opinion,  DlTision  No.  8. 
Sirrw  from  District  Court,  Alfalfa  Connty; 
J.  C.  Bobberts,  Judge. 

Action  by  Laura  A.  Nu<^les  Wood  against 
E.  B.  Hood,  trustee  of  the  Shawnee  Life  In- 
mrance  Company,  a  corporation,  dissolved. 
There  was  a  jud^^uent  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed 

I^dick  ft  Etcgerman,  of  Shawnee,  and  Tltns 
ft  3UlNit,  of  Cberokee,  for  plaintiff  In  error, 
Owen  ft  HUl  and  W.  R  Wilea,  all  of  Chero- 
kee, and  E.  8.  Hadley,  ol  Wichita,  Kan.,  for 
defeDdant  in  error. 

HdOKEB,  OL  It  cppean  from  the  erlr 
dence  In  tbia  case  that  the  plaintiff,  Ura. 
Wood,  In  1910  lived  near  Clierokee,  Alfalfa 
eonnty.  Okd.,  and  that  die  waa  at  that  time 
a  wtdow  haTing  no  c«ie  to  adTiae  her  with 
reference  to  iuveBtmenta,  and  that  tme  J.  O. 
Parker,  who  waa  an  agent  ot  ttie  Shawnee 
Ufe  Insurance  Company,  approached  her  on 
a  number  of  occaslona  tor  the  purpose  of  in- 
ducing ber  to  sabsdlbe  for  itock  in  the 
Shawnee  Life  Insurance  Company,  and  after 
much  persuasion  upon  his  part  and  many  rep- 
resentatliHia  aa  to  the  raloe  of  aaid  stodc 
he  finally  Bold  her  40  shares  for  |l/)00  in  cash, 
and  50  aliares  for  fl,^X>,  the  payment  <xC  which 
was  aecnred  by  a  mortgage  upon  the  real  es- 
tate Involved  In  thia  action.  The  evidmee 
dierrlnewi  Uiat  Mrs.  Wood  had  implicit  con- 
fidence  in  the  statements  made  by  the  agent 
ct  the  company  aa  to  the  value  of  aaid  stock. 
And  the  evidence  further  diadoses  that  the 
statements  made  by  Parker  to  ber  which  in- 
duced h»  to  make  this  Investment  were 
felady  and  fraudulently  made,  in  that  Par- 
ker represented  to  her  that  the  company  had 
sold  $400,000  In  cadi  of  Ita  atw^  and  that 
the  actual  caah  value  of  the  atock  was  |2C 
per  share,  and  that  the  same  waa  rapidly 
riaing  in  value,  and  tlmt  the  company  would 
pay  a  dividend  of  at  least  10  per  cent  the 
first  year,  and  by  the  use  of  the  dividends 
she  conld  readily  pay  the  interest  upon  the 
note  and  mortgage  executed  by  ber  as  the 
parchase  price  of  said  atodc,  and  with  the 
dividends  therefrom  she  conld  eventnally 
pay  the  entire  Indebtedness. 

It  farther  appears  that  a  few  months 
after  the  stock  in  the  Shawnee  Life  Insur- 
ance Company  had  been  delivered  to  ber  an 
agent  of  the  Shawnee  Life  Insurance  Com- 
pany and  another  came  to  her  home  and 
represented  to  her  that  the  stockholders 
would  all  lose  their  money  unless  they  con- 
sented to  a  transfer  of  the  stock  In  the  Shaw- 
nee Life  Insurance  Company  for  stock  In  the 
Amalgamated  Insurance  Corporations,  aud 
that  the  Shawnee  Life  Insnrance  Company 
was  In  a  falling  condition,  and  In  order  to 
save  anything  for  the  stockholders  It  was 
ueceasary  for  this  transfer  to  be  made,  and 


that,  btiiering  aaid  statement  to  be  true,  ahe 
consented  to  said .  transfer,  and  received  00 
abarea  of  stock  In  the  Amalgamated  Insur- 
ance Corporations,  whidi  she  alleges  to  be  of 
no  value  and  worthless,  and  die  taidera  the 
same  into  this  court  for  the  use  and  benefit 
of  the  Sliawnee  Life  Inauranoe  Company. 
That  the  representations  and  statements 
made  by  the  agmts  of  the  Shawnee  Life  In- 
snrance Company  as  to  the  financial  standing 
of  this  company,  and  as  to  tlie  value  of  its 
atock  at  the  time  ahe  purchased  the  sune, 
were  false,  must  be  admitted.  That  these 
statements  induced  her  to  part  with  the  posr 
session  of  her  hard-earned  money  and  to 
pundiase  additional  stock,  securing  the  same 
by  a  mortgage  upon  her  property,  camiot  be 
denied,  and  the  fact  that  she  invested  vir- 
tually all  of  lier  savings  in  this  tianaaction 
coDdudvtfy  demtmstrates  that  the  aseat  of 
the  company  pictured  the  opportunity  for 
her  to  make  money  by  this  investmoit  so 
easily  and  so  marvelou&ly  that  she  yielded 
to  the  aeductlve  influence  of  the  agrait's  con- 
versation and  suffned  the  same  to  control 
and  dictate  to  her  budneaa  judgmoit. 

trial  court  found  all  of  Uiese  repre- 
amtationa  to  be  fiilsely  and  fraudulently 
made  by  the  company  and  Its  agents  with  the 
aole  view  and  purpose  of  deodving  and  de- 
frauding this  woman  out  of  her  eamii^pi, 
and  that  the  enfliange  of  stock  in  the  Shaw- 
nee Ufe  Insnrance  Company  for  sto(^  in  the 
Amalgamated  Insnrance  Corporationa  was 
but  a  part  and  parcel  of  this  one  great 
scheme  concocted  by  the  company  and  Its 
agents  to  defraud  peo^e  by  the  wholesale 
who  might  invest  in  thia  enterprise.  We 
canaot  say  that  the  Judgment  of  the  court  la 
against  the  weight  of  the  evidence.  Tlw 
method  of  transacting  business  disclosed  by 
this  evidence  demmstrates  that  the  Shawnee 
Life  Insurance  Company  waa  not  a  legiti- 
mate enterprise,  nor  was  its  business  con- 
ducted upon  that  hUdi  plane  which  should 
characterise  the  bndness  methods  of  a  safe 
and  sound  financial  inatttutim  of  this  char^ 
acter. 

It  is  asserted  hen  that  defendant  in  emnr 
cannot  succeed  for  the  following  reasons: 
First,  that  her  cause  of  action  is  barred  by 
the  statute  of  limitations;  second,  that  she 
failed  to  return  what  she  had  received,  and 
therefore  she  was  not  entitled  to  rescind; 
third,  no  actionable  fraud  was  shown  1^ 
the  evidence  nor  alleged  In  the  pleadings. 

[1-4]  The  first  two  contentions-  of  plaintifl 
In  error  are  decided  adversely  to  It  by  this 
court  In  Shawnee  Life  Insurance  Company 
V.  Taylor,  160  Fac.  622,  not  yet  officially  re- 
ported, which  case  Involved  every  Issue  of 
the  Instant  case,  wherein  It  was  held: 

First:  "CoDBtruing  the  aUegations  of  the  peti- 
tion together  with  a  view  to  substantial  jus- 
tice, it  may  fairly  be  inferred  that  this  exchange 
of  stock  was  a  part  of  the  original  scheme  to  de- 
fraud, and  waa  intended  to  complicate  the  trans- 
action and  render  recovery  more  difficult,  which 
it  did,  as  we  shall  see.    We  axe  therefore  of 
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opinion  that  tbe  court  did  right  when  he,  in  ef- 
feet,  held  that  the  etatnte  began  to  run  against 
the  action,  cot  from  November  12,  1910,  the 
date  when  the  325  sharea  •£  stock  In  the  de- 
fendant company  were  sold  and  the  deeds  ezecat- 
ed  conveying  the  land  In  exchange  therefor,  hat 
from  the  date  when  that  stock  was  exchanged 
for  stock  in  the  Amalgamated  Cori>orationa,  and 
hence  the  court  did  not  err  in  overruling  the 
demurrer  to  the  petition," 

Second:  "And  in  May  or  June  following  plain- 
tiffs were  induced  by  the  preddent  of  defend- 
ant company  and  another  to  exchange  the  re- 
mainder of  their  326  shares  of  stock  for  stock 
in  the  same  company,  which  nobody  dalnia  to  be 
of  any  value  whatever.  Upon  this  evidence  it  Is 
urged  that  the  court  erred  in  decreeing  a  re- 
scission of  the  sale  and  a  cancellation  of  the 
deeds,  which  he  did,  because,  they  say,  while 
plaintiffs  properly  pleaded  a  tender  of  the  stock 
received  in  exchange,  which  was  ordered  turned 
over  to  defendant  company,  yet,  as  the  evidence 
dlsdosea  that  they  hadjiarted  with  the  title  and 
poBseesion  of  all  the  826  shares  sold  them  by 
the  defendant  company,  and  could  not  restore 
It,  and  thus  put  defendant  company  in  statu 

3U0,  the  court  had  no  right  to  decree  as  he 
Id.  •  *  • 

"And  so  we  might  hold,  were  it  not  tor  the 
fact  that  the  stock  of  the  defendant  company, 
which  cannot  be  restored,  we  repeat,  was  of  no 
value.  As  it  is  only  everything  of  value  that 
plaintiffs  were  bound  to  restore,  the  court  did 
not  err  in  decreeing  a  resdssion  of  tbe  contract 
of  sale  and  a  cancellation  of  the  deeds  and  mort- 
gages complained  of,  and,  in  effect,  clearing  the 
title  of  the  plaintiffs  to  the  property,  especially 
as  the  court  at  the  same  time  ordered  turned 
over  to  the  defendant  company  the  stock  of  the 
Amalgamated  Company  taken  in  exchange  for 
their  stock." 

• 

With  reference  to  tbe  contentloa  that  no 
actionable  fraud  was  alleged  or  proven,  It 
might  not  be  amiss  to  say  that  tbe  trial  court 
found  the  issues  in  favor  of  the  defendant  in 
error,  and  ordered  tbe  cancellation  of  the 
mortgage  and  deed  named  herein,  up<Hi  tbe 
sole  ground  that  the  same  were  without  coo- 
9tderatlon,  and  that  the  representations  made 
by  the  Shawnee  Life  Insurance  Company  and 
Its  agents  to  the  defendant  in  error  were 
false  and  fraudulent,  and  make  for  the  pur- 
pose of  deceiving  them.  The  doctrine  of  this 
court  is  that  the  findings  of  tbe  trial  court  will 
not  be  disturbed  on  appeal  where  the  evidence 
reasonably  tends  to  support  such  findings. 
The  evidenoe  here  condaslTely  establishes  that 
the  defendant  in  error  was  orerpersuaded 
and  OTerreacbed  hj  tbe  company  and  Its 
agents,  and  as  a  result  thereof  sbe  parted 
with  the  earnings  and  savings  of  a  lifetime, 
and  in  return  therefor  received  stock  In  this 
company  which  was  absolately  worthless. 
The  defendant  in  error  was  witlioiit  businms 
experience,  and  entutalned  no  omception  o£ 
the  enterprise  in  which  she  became  interest- 
ed, but  yielded  to  the  stren  song  coolly  and  de- 
liberate sung  by  the  Sbawnee  Ufe  Insnr- 
Biice  Company  and  its  agents,  and  she  was 
thereby  defrauded  and  deprived  <tf  her  prop^ 
erty.  Qlie  agents  of  this  company  told  her  of 
the  fahulons  wealth  she  could  aoqiUre  by  In- 
vesting in  the  stock  of  this  company,  what  a 
great  and  glorlons  financial  Institntlon  it  was, 
bonr  well  and  how  sncoes^aUy  it  was  being 
operated,  bow  valuable  tbe  stock  was  and 


how  rapldl7  tbls  stock  would  Tiss  In  Talne* 
and:  how  easy  it  would  be  for  her  to  become 
olch  by  investing  in  the  same.  These  state- 
ments were  false,  and  were  firandulently 
niad^  and  constantly  and  Incessantly  made 
to  the  defendant  In  error  until  they  had  ex- 
tracted from  ber  all  of  her  aTallable  cash, 
and  sbe  bad  pledged  to  them  all  of  ber  prop- 
erty, and  thai  in  a  short  time  thraeafter,  in 
order  to  complicate  tbe  situation  and  make 
It  mord  difficalt  for  her  to  recover  her  prop- 
erty from  the  company,  tbe  Bhawnee  Ule 
Insurance  Company,  and  others,  indoced  ber 
to  ex^nge  her  stodc  for  stock  in  another 
company,  which  she  did.  Sbe  did  not  reap 
the  dream  of  bonndlesa  wealtb  oontemplat* 
ed  by  her  at  the  time  of  fhls  Investmoit,  but, 
according  to  the  eyidence,  ^bo  now  faces  the 
ashen  gray  of  poverty  at  that  time  of  lifd 
when  tbe  I^t  lingm  after  tbe  son  Is  down. 
It  wonld  be  placing  a  preminm  mran  didun- 
esty  and  a  reward  to  cnlpzlts  for  tbe  oonrt 
to'say  that  tbe  defen^nt  in  error  was  not  en- 
titled to  recover  because  she  bad  made  this 
exchange  of  titodt.  ISw  evidence  condwlTe- 
ly  estabUMhes  a  positive  dear,  and  an  actloo- 
able  case  of  frond. 

In  the  case  of  St  L.*  ft  S.  F.  By.  Oa  t. 
Beed,  37  OkL  366,  132  Pac.  867,  it  is  said: 

"That  a  representation  within  the  meaning  ut 
the  law  of  fraud  ia  anything  short  of  a  war- 
ranty, which  proceeds  uom  the  action  or  con- 
duct of  the  party  charged,  and  which  is  sufficient 
to  create  upon  the  mind  a  distinct  impression  of 
fact  conducive  to  action.  Tbe  gist  of  false 
misrepresentation  is  the  producing  of  a  false 
impression  upon  the  mind  of  the  other  parbr, 
and  if  this  result  is  actually  accomplished  the 
means  of  accomplishing  it  are  immaterial." 

In  the  caae  of  Miller  v.  Wissert,  38  Ofcl. 
811, 134  Pac.  63,  it  Is  said : 

"Tbe  role  is  that  If,  with  intent  to  decdve, 
either  party  to  a  contract  of  sale  conceals  or 
suppresses  a  material  fact  which  he  is  in  good 
faitn  bound  to  disclose,  tbls  is  evidence  of  an 
equivaleut  to  a  false  representation,  because 
the  concealment  or  suppression  is  in  effect  a  reo- 
resentation  that  what  is  disclosed  is  the  whole 
truth.  The  gist  of  tbe  action  ia  fraudulently 
producing  a  false  impresflion  upon  the  mind  of 
the  other  party;  and(  if  this  result  Is  accom- 
plished, it  is  unimportant  whether  the  means 
of  accomplishing  it  are  words  or  acts  of  the 
defendant,  or  his  concealtaent  or  suppression 
of  material  facts  not  etiually  within  the  knowl- 
edge or  reach  of  the  plaintiff.  »  •  • 

"False  representations  of  a  vendor  as  to  tbe 
quantity  of  a  tract  of  land  he  offers  for  sale 
are  not  mere  matters  of  opinion,  but  are  ma- 
terial, and  be  cannot  avoid  their  consequences 
merely  because  the  vendee  might  have  ascer- 
tained their  falsity  by  a  survey  of  the  land  or 
by  refermce  to  official  plats  and  records." 

In  Gannon  et  aL  v.  Haosaman,  ^  OU.  41« 
140  Pac.  407,  62  U  B.  A.  (N.  SO  51»,  It  Is 
said: 

"A  false  and  fraudulent  representation,  by  one 
who  assumes  to  have  personal  knowledge,  to  the 
purdiaser  of  real  estate,  that  there  is  no  incum- 
brance thereon,  npon  which  representation  the 
purchaser  rdies  and  acts  to  ois  injury,  will 
sustain  an  action  for  the  tort,  although  the 
purchaser  might  have  discovered  the  fraud  by 
searching  the  public  records.  A  man  cannot 
state  fabely  to  another  In  snch  eases  and  tbm 
complain  because  he  was  bdieved," 
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In  Sterens  t.  BeiUr,  1S6  Fac.  167,  U  Is 
nid: 

"Mo  man  should  be  permitted  to  complain,  or 
take  advantage  of  the  fact  that  another  has 
too  c<Hifidestl7  relied  on  the  truthtulnesa  of  the 
gtatementB  he  has  hlmadf  made." 

In  Bodime  y.  Broadway  Theater  Oo. 
(Wash.)  157  Paa  219,  It  Is  said: 

"Hie  claim  that  whatever  representations 
were  made  by  appellants  were  mere  expres- 
^ons  of  opinion,  upon  which  respondent  has  no 
right  to  rely,  is  nntenablD.  The  financial  con- 
dition of  the  company,  the  volame  of  its  basi 
uess,  the  amoiint  of  its  income  and  expenBes, 
■nd  what  these  had  been  in  the  past  were 
all  matters  peculiarly  within  the  knowledge  of 
the  apn^Umts,  end  not  earily  ascertainable  by 
respoDoeat.  We  have  frequently  held  that  rein 
reaentations  as  to  such  matters  are  reproseuta- 
tiwis  as  to  matters  of  fact,  and,  if  false,  and 
made  with  knowledge  that  they  were  bein^  relied 
dpan  by  the  other  party,  constitute  actionable 
fraud." 

In  ChristensoD  r.  Koch.  8S  WaeOi.  472, 148 
Pac.  585,  It  Is  said: 

"Ordinary  prudence  doea  not  require  a  per- 
son to  test  the  truthfolnees  of  representations 
nade  to  him  by  another  as  of  his  own  knowl- 
edge, with  the  intent  that  they  shall  be  believed 
and  acted  upon,  even  though  the  party  to  whom 
such  representatioas  are  made  may  have  an  op- 
portunity to  ascertain  the  truth  for  himself." 

In  Werllne  v.  Aldred,  157  Pac.  805,  this 
court  said : 

**A  repieeentation  as  to  value  is  usually  re* 
guded  as  an  e^rearion  of  opinion,  bnt  where 
made  by  one  as  an  inducement  to  another,  who 
is  ignorant  thereof,  to  enter  into  a  contract,  and 
is  relied  upon  to  the  detriment  of  the  latter,  the 
same  may  be  made  the  basis  of  an  action  for 
fraud  and  misrepresentation." 

And  It  Is  further  said  in  this  (pinion  that: 
"One  who  relies  a[>on  a  material  representa- 
tion which  is  false  is  not  precluded  from  recov- 
ering damages  by  rcasim  m  the  fact  that  he  had 
the  opportunity  to  Inveatigate  for  himself  and 
did  not  do  so/' 

In  Owinn  t.  Ford,  168  Pac.  636,  the  Sn- 
prane  Court  of  Washington  said: 

"BepresMitations  by  the  seller  of  corporate 
stock  to  the  buyers  uiat  he  was  Intimatuy  ac- 
quainted with  the  affairs  of  the  company,  had 
iiudde  information  from  which  he  knew  that 
Che  s^>ck  was  of  greater  value  than  the  price 
at  whi(di  it  was  sdling,  that  it  would  rise  with- 
in a  few  days,  knew  where  it  could  be  sold 
in  a  short  time  for  a  marked  Increase,  and  that 
a  pndt  could  be  realised  a  mere  loan  on  the 
hn^fvat  credit,  w«e  rei^eseatatlOM  f»f  matteia 
of  fact  rather  than  of  matters  of  opinim." 

In  Howe  t.  Martin,  28  OkL  661,  102  Pa& 
128,  1S8  Am.  8t  Bep.  840,  it  la  said: 

"A  party  is  gnUty  of  fraud  and  deceit  where, 
with  uitent  to  induce  another  to  enter  into  a 
contract,  be  makes  a  podtive  assertion,  which  is 
material,  ia  a  manner  not  warranted  by  his  in- 
fttrmation,  or  where  he  is  not  shown  to  have 
reasonable  grounds  for  believing  it  true,  where 
the  assertioQ  so  made  ia  not  true,  even  though 
believed  by  the  party  making  it  In  such  a  case 
the  definite  assertion  ns  a  fact  of  that  which 
is  untrue,  concerning  that  which  the  party  has 
no  knowledge,  la  tantamount  In  its  effects  to  the 
asseTlion  of  something  which  the  party  knows 
to  be  ontme." 

The  lower  court  found  that  the  discovery 
of  the  fraud  was  not  complete  until  after 
the  exchange  of  stock,  and  that  brings  the 
same  within  tbe  time  in  which  the  action  may 


be  maintained,  and,  as  there  is  evidence  sup- 
porting this  view,  we  cannot  disturb  the  same 
here. 

The  Judgment  of  the  lower  court  la  af- 
firmed. 

PERGURIAU.  Adopted  In  whol& 


HOOD  T.  FOBD  et  aL  (Ko.  7844.) 
(Supreme  Court  of  Oklahoma.   Nov.  21,  1916.) 

Commissioners'  Opinion,  Division  No.  8.  Er- 
ror from  District  Court,  AUslfo  County;  James 
B.  Cullison.  Joi^e. 

Action  by  B.  Ford  and  Matilda  J.  Ford 
against  S.  E.  Hood,  trustee  of  the  Shawnee  Life 
Insurance  Company,  a  corporadon,  dissolved. 
There  was  Judgment  for  plalntUb,  and  defendant 
brings  error.  Affirmed. 

Lydick  &  Bggerman,  of  Shawnee,  and  OMtus  A 
Talbot,  of  Cherokee,  for  plaintiff  in  error.  Owen 
&  Hill  and  W.  R  WUes.  all  of  Cherokee,  and  B. 
S.  Hadley,  of  Wichita,  Ean.,  for  defendants  in 
error. 

HOOKER,  O.  Under  the  authority  of  the 
Shawnee  Life  Insurance  Co.  v.  Taylor  (No.  5888) 
160  Pac.  622,  and  E.  E.  Hood,  Trustee,  v.  Wood 
(No.  7686)  161  Pac.  210,  this  case  Is  afBrmed. 

PBB  CUBXAM.  Adopted  in  whole. 


HOOD  V.  MITCHELL.   (No.  7686.) 
(Supreme  Court  of  Oklahoma.   Nov.  21,  1916.) 

Commissioners'  Opinion,  Division  No.  3.  Er- 
ror from  District  Court,  Alfalfa  County;  J.  C. 
Robberts,  Judge, 

Action  by  Maud  M.  Mitdiell  against  E.  E. 
Hood,  trustee  of  the  Shawnee  Life  Insurance 
Company,  a  corporation,  dissolved.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings  cr* 
ror.  Affirmed. 

lordlck  ft  Eggerman,  of  Shawnee,  and  Titus  & 
Talbot,  of  Cherokecjfor  plaintiff  in  error.  Owen 
&  Hill  and  W.  B.  Wiles,  sll  of  Gbwokee,  and  B. 
S.  Hadley,  of  Wichita,  Ean.,  for  defeadant  in 
error. 

HOOKER,  G.  Under  the  authority  of  the 
Shawnee  Life  Insurance  Go.  v.  Taylor  (No.  689^ 
160  Pac.  622,  and  E.  B.  Hood,  Trustee,  v.  Wood 
(No,  7686}  161  Par.  210,  this  case  is  affirmed. 

PBB  CURIAM.   Adopted  In  irbole. 


HOOD  T.  HOLOOMB  et  aL   (No.  7688.) 
(Supreme  Court  of  Oklahoma.   Nov.  21,  1016.) 

Commissioners'  Opinion,  Division  No.  3.  Er- 
ror from  District  Court,  Alfalfa  County;  J.  C. 
Robberts,  Judge. 

Action  by  Lydia  H.  Holcomb  and  B.  A.  Hol- 
comb  against  B.  B.  Hood,  trustee  of  the  Shaw- 
nee Lite  Insurance  Company,  a  corporation,  dis* 
solved.  Tliere  was  a  Judgment  for  ^aintifls,  snd 
defendant  brings  eiror.  Affirmed. 

Lydick  &  Bggerman,  of  Shawnee,  and  Titus  & 
Talbot,  of  Cherokee,  for  plaintiff  in  error.  Owen 
&  Hill  and  W.  Bl  Wlles,^!!  of  Cherokee,  and  B. 
S.  Hadley,  of  Wlehita,  Kan.,  f(n>  defendants  In 
error. 

HOOKER,  C.  Under  the  authority  of  the 
Shawnee  Life  Insurance  Company  v.  Taylor  (No. 


Digitized  by 


214 


191  FAOITIO  BEPOBTEB 


(Okl. 


6898)  160  Pac.  622,  and  B.  XL  Hood,  nxute*,  t. 
Wood  (No.  768Q  161  Fac.  210,  Oda  ease  li  af- 
firmed. 

P£]R  OVRIAM.   Adopted  in  wboI«. 


HOOD  T.  SPANOLGR  et  al.  (No.  7687.) 
(Supreme  Conn  of  Oklahoma.    Not.  21.  1916.) 

Commiaaionen'  OpinlOQt  Division  No.  8.  Er- 
ror from  District  Goart,  Alfalfa  County ;  J.  C. 
RobbertB,  Judga. 

Action  by  Fannie  Spangler  and  others  against 
E.  E.  Hood,  trustee  of  the  Shawnee  Life  In- 
surance Company,  a  corporation,  diaaolTed. 
There  was  a  Jadgment  for  plaintifEa,  and  de- 
fendant brings  error.  Affirmed. 

Lydick  &  Eggerman.  of  Shawnee,  and  Titus  & 
Talbot,  of  Cherokee,  for  plaintiff  in  error.  Owen 
ft  Hill  and  W.  ISt.  WDea,  all  of  CSierokee,  and 
E.  S.  Hadl^.  ot  Widiita,  Kan.,  ba  defendants 
in  error. 

HOOKER,  C.  Under  the  aathority  of  the 
Shawnee  Life  lusurance  Company  t.  Taylor 
(No.  5898)  160  Pac.  G22,  and  E.  E.  Hood,  Trus- 
tee, T.  Wood  (No.  7686)  161  Pae.  210.  thU  case 
Is  afflruMd. 

PBROURIAM.  Adopted  In  whola. 


HOOD  T.  HOLCOMB  et  at  (No.  7689.) 
(Supreme  Conrt  of  Oklahoma.   Not.  21,  1916.) 

Commissioners'  Opinion,  Division  No.  8-  H^- 
ror  from  District  Clonrt,  Alfalfa  County;  3.  C. 
Robberts,  Judge. 

Action  by  John  W.  Holcomb  and  Mary  A.  Hoi- 
comb  against  E.  E.  Hood,  trustee,  etc.  ^ere 
was  a  judgment  for  plaintiffs,  and  defendant 
brings  error.  Affirmed, 

Lydick  &  Eggerman,  of  Shawnee,  and  Titus  & 
Talbot,  of  Cherokee,  for  plaintiff  in  error.  Owen 
ft  HiU  and  W.  S>.  Wilea,  all  of  Cherokee,  and 
B.  S.  Hadler,  of  Wichita,  Kan.,  for  defenoants 
tn  error. 

HOOKER,  0.  Under  the  authority  of  the 
Shawnee  Life  Insurance  Company  t.  Taylor 
(No.  6^8>  160  Pac.  622,  and  E.  E.  Hood.  Trus- 
tee. T.  Wood  (No.  766^  161  Pac.  210,  this  case 
is  affirmed. 

PER  CURIAM.  Adopted  In  whole. 


APAOHE  STATE  BANK  t.  TOIQHT. 
(No.  8228.) 

(Snpreme  Court  of  Oklahoma.   Nor.  IB,  1916.) 

(Syttabut  hy  the  Court.) 
1.  Couirrs  ®=9l— "Jubmdiotion"— Natdei  of 

Jurisdiction. 
"Jurwdiotion"  Is  the  power  of  courts  and 
judicial  officers  to  take  cognizance  of  and  to 
near  and  determine  the  subject-matter  in  con- 
troversy between  partiea  to  a  proceeding  pend- 
^g,  and  to  adjust  or  exercise  judicial  power  oTer 
them. 

[Ed.  Note.— SW  other  cases,  tee  Cyourts,  Cent 
Di^.  H  1-i.  6-9i  &1-106;  Dec.  Dig.  «»1. 

For  other  definitiona,  see  Words  and  Phraaes, 
rirst  and  Second  Series,  Jurisdiction.] 


2.  CousTs  4=»87(1)  —  JuRiSDZcnoN—RAisino 

oil'  Question. 
The  question  of  jurisdiction  is  primary  and 
fundamental  In  every  eaae,  and  cannot  be  vaiTed 
by  the  parties  or  OTerloosed  by  the  court.  It 
ia  the  Dounden  duty  of  the  court  to  examine 
into  its  jurisdiction,  whether  raised  by  any  par- 
ty or  not,  and  sua  spcmte  to  determine  its  own 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  iS  147.  161 ;  Dec  Dig.  «=j37a)-] 

Oommissloners*  Opinion,  Dirlslon  No.  4. 
Error  from  County  Court,  Caddo  County; 
C.  R.  Johnston,  Judge. 

Acticm  by  the  Apache  State  Bank  against 
William  Yoigbt  There  was  a  Judgment  for 
defendant,  and  plaintiff  brings  etrcw.  Re- 
versed, with  directions. 

A.  J.  Morris,  of  Anadarico,  for  plaintiff  In 
error.  Biistow  &  UcFayden  and  O.  H.  Gars- 
well,  ail  of  AoadariEo,  for  defendant  in  error. 

BIDWABDS,  O.  Tbla  action  was  instttnted 
by  the  plaintiff  in  error,  plaintiff  below,  In 
the  county  court  of  Caddo  county,  on  Au- 
gust 8,  1814,  to  recoTOT  judgment  upon  a 
promissory  note  In  Oie  sum  of  9150,  with  In- 
terest at  10  per  ooit  from  June  1^  1914)  and 
llff  attomeT's  fees.  The  defendant,  for  an- 
swer admitted  the  execution  of  the  not^  bat 
set  DP  aa  a  defoise  certain  alleged  fraudu- 
lent representations  by  which  the  note  was 
procured.  Upon  the  Issue  framed  a  trial 
was  had  to  a. Jury,  and  a  verdict  and  Judg- 
ment in  favor  of  the  defendant  In  error,  de> 
fendant  below.  Within  due  time  the  cause 
was  appealed  to  this  court 

[1, 1]  Section  12,  art.  7,  of  the  Constitution 
of  this  state  confers  upon  coun^  courts  cer- 
tain Jurisdiction  until  otherwise  provided  by 
law,  and  section  1816  of  the  Reviaed  Laws  ot 
1810  proTidee: 

"The  county  court  •  •  *  shall  have  con- 
curreqt  jurisdiction  with  the  district  conrt  in 
civil  cases  in  any  amount  orer  two  hundred 
dollars  and  not  exceeding  one  thousand  dol- 
lars, eidusive  of  interest  •  •  • " 

Construing  this  provision  of  the  Constitu- 
tion and  section  1816,  supra,  together,  it  Is 
evident  that  county  courts  of  this  state  have 
no  jurisdiction  In  civil  cases  invt^Tlng  $200 
or  less.  Musser  et  ux.  t.  Baker  et  al.,  158 
Pac.  442  (No.  7484),  not  yet  officially  reported; 
Model  Clothing  Co.  v.  First  National  Bank, 
160  Pa&  4S0  (S<k  8266),  not  yet  officially  re- 
ported ;  Underwood  Typewriter  Oa  t.  Mar<^ 
IGO  Pac.  684  (No.  7727),  not  yet  officially  re- 
ported. 

The  case  In  the  lower  court  seems  to  have 
been  tried  without  the  question  of  jutisdlc- 
tlon  of  the  county  court  having  been  raised, 
and  the  question  is  not  raised  by  the  parties 
in  this  court,  but  since  the  question  of  Juris- 
diction is  primary  and  fundamental  In  every 
case,  it  cannot  be  waived  by  the  parties  or 
overlooked  by  the  court  It  is  the  dn^  of 
this  court  to  examine  into  its  Jurisdiction, 
whether  raised  by  any  party  or  not,  and  sua 


4bs»For  oUwr  casus  •••  mm*  topio  and  KBT-NUHBER  In  all  K«r-Numb«r«d  DlgMts  and  Indexes 


Digitized  by 


Google 


OlO) 


HEDRICE 


V.  KABITT 


215 


qMQte  to  determine  whether  or  not  it  has 
jurisdiction.  Eeiman  v.  Ghastaln,  157  Pac. 
3^  not  yet  officially  reported. 

The  case  Is  therefore  reversed  and  remand- 
ed, with  instmctloDS  to-  the  lower  court  to 
dismiss  the  action  for  want  of  jurisdlctloD. 

P£B  CUBIAM.  Adopted  in  whole. 


HBDBIOK  «t  aL  T.  KABITT.  (No.  784B.) 
Supreme  Court  of  Oklahoma.   Not.  15,  1016.) 

(SyVabu*  bg  the  Oomrt.) 

Jusncsa  or  ma  Fuck  <^1M— Afixu.— 

PEBncnoN. 
The  proTirion  ol  lectioa  6485,  Bev.  Laws 
of  1910,  Greeting  how  an  appeal  may  be  taken 
from  the  Jnstloe  of  the  peace  court  to  the  dis- 
trict,  connty,  or  superior  court,  U  directory,  and 
not  mandatory ;  and,  where  the  party  appraling 
from  the  Justace  court  prepares  an  apiieal  bond 
therein,  naming  the  court  to  which  said  appeal 
is  to  be  taken,  and  the  justice's  transcript  is 
duly  lodged  therein,  sfGd  appeal  is  duly  perfect- 
ed, and  it  was  error  to  dismiss  the  same  for  the 
reason  that  no  order  or  direction  was  siven  to 
the  justice,  by  the  party  appealing,  of  t£e  court, 
other  thaa  the  bona  Itsdf. 

[Ed.  Note.-~For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  620;   Dec.  Dig.  «=> 

CdmmlflBloners'  Opinion,  DivislOD  No.  8. 
Elrror  fr<Hn  District  Court,  Oralg  County; 
Preston  S.  Davis,  Judge. 

Acdon  by  Charles  Kabltt  Against  Be<^y 
Hedrick  and.  another,  begun  in  Justlo^H 
court  and  ai^)ealed  by  defendants  to  the 
district  court.  The  appeal  was  quashed,  and 
deftodants  bring  error.  Berened  and  re- 
manded,  with  directions. 

A.  R.  Lamb,  of  Coffeyrllle,  Kan.,  for  plaln- 
tlffs  In  error. 

HOOKER,  C.  On  December  26,  1918, 
Gbarlea  KaUtt  filed  bis  bill  of  particnlars 
against  Becky  Hedrick  and  A.  A.  Hedrl^  as 
defendant!  before  B.  H.  Jtdmaon,  a  justice 
oC  the  peace  of  Craig  county,  praying  tor  a 
judgment  against  them  In  the  sum  of  $39.50. 
Up<m  January  8,  1914,  a  trial  was  had  be- 
fore a  Justice  of  the  peace  and  without  a 
jury,  and  a  Judgment  was  rendered  la  fiivor 
of  the  plalntUI,  Kabitt,  aud  against  the  de- 
fendants above  named,  for  the  sum  prayed 
for.  Thereafter,  on  the  13th  day  of  January, 
1914,  the  said  defendants  below  presented  to 
the  justice  of  the  peace  an  ap[>eal  bond, 
which  was  in  proper  and  statutory  form, 
which,  bond  by  Its  terms  directed  that  the 
appeal  be  taken  to  the  district  court  of  Craig 
county.  This  bond  was  duly  signed  and  ac- 
knowledged before  the  Justice  of  the  peace 
and  approved  by  him,  and  said  appeal  was 
duly  filed  in  the  district  court  of  Craig  coun- 
ty, together  with  all  of  the  papers  and  files 
and  Justice's  transcript  as  provided  by  stat- 
ute. On  the  leth  day  oil  April,  1914,  the 
plaintiff  beiow  moved  the  district  court  to 


quash  the  appeal,  for  ibe  reason  that,  at  the 
time  said  defendantif  attempted  to  appeal 
from  the  final  Judgment  of  the  justice  of  the 
peace  rendering  such  judgment,  they  did  not 
advise  the  justice  of  the  peace  of  the  court 
to  whldi  the  appeal  was  to  be  taken.  The 
court  beard  the  testimony  upcu  this  issue 
and  sustained  the  motion. 

It  aiipeara  from  an  examination  of  tlw  rec- 
ord before  us  that  the  appeal  bond  in  ques- 
tion directs  that  the  appeal  shall  be  taken 
to  the  district  court  of  Craig  county,  and 
It  further  appears  that  the  transcript  of  the 
Justice's  proceedings  on  appeal  therefrom 
was  duly  filed  in  the  district  court  of  Craig 
coonty,  together  with  all  of  the  pleadings, 
documents,  etc.,  had  in  said  Justice  court. 
Under  section  5465,  Revised  Laws  of  1010, 
an  appeal  from  a  Justice  of  the  peace  may  be 
had  to  the  district,  superior,  or  connty  conrt, 
and  the  part^  appealing  shall  advise  the 
Justice  of  the  court  to  whldh  the  an;>eai  Is  to 
be  transferred,  and  tt  Is  the  duty  the 
justice  of  the  peace  to  perfect  said  appeal 
to  the  court  to  whhA  he  Is  ordered  and  di- 
rected )by  the  party  appraUng,  and  to  enter 
Dp<»  hla  docket  an  <wder,  qped^rlng  the  conrt 
having  jurisdiction  of  sndt  appeal,  and  the 
appeal  bimd  shall  also  designate  tiie  .court 
to  whldi  the  Bi^>eal  Is  to  be  taken.  The 
trial  court  held  this  provision  of  the  statute 
mandatory,  and  dismissed  the  appeal,  for 
the  reasMi  that  no  verbal  oidw  or  written 
direction  was  given  by  the  party  appealing 
from  the  Justice  of  the  peace  court  to  the 
district  court,  designating  the  court  to 
which  said  appeal  should  be  taken,  other 
than  the  bond  Itsel/.  In  our  opinion  this 
provision  of  the  statute  is  merely  directory ; 
and,  where  the  bond  pr^ared  by  the  party 
api)eallng  from  a  judgment  of  the  justice  of 
the  peace  designates  the  court  to  which  said 
appeal  is  to  be  taken,  and  the  transcript  and 
pleadings  In  conformity  thereto  are  filed  in 
said  court,  there  is  a  substantial  compliance 
with  the  statute,  and  It  Is  error  to  dismiss 
the  appeal  where  these  things  have  been  done. 
This  court  in  the  case  of  Noel  v.  Salter,  167 
Pac  133,  said: 

"It  is  contended  that  the  appeal  Is  not  com- 
plete with  the  filing  and  approval  of  the  appeal 
bond,  but  that  it  is  necessary  for  the  party 
appealing  to  advise  the  justice  to  which  court 
the  appeal  Is  to  be  transferred;  that  it  is  as 
mudi  the  duty  of  the  appellant  to  advise  the 
justice  of  this  fact  s^  It  is  to  file  the  hood,  and 
neither  the  one  nor  the  other  completes  the  ap- 
peal, the  two  conjoint  acts  being  required  to 
complete  such  appeal.  In  this  reasoning  we 
cannot  agree.  The  bond  provided  for  an  ap^al 
to  the  county  court  The  transcript  of  the  jus- 
tice court  shows  that  the  cause  was  certified  to 
the  county  court,  where  the  papers  were  after- 
wards filed,  whether  the  appellant  formally 
requested,  independent  of  the  conditions  of  the 
bond,  that  the  cause  be  sent  to  the  county  conrt 
is  not  shown  by  the  record.  He  may  have  so 
requested,  but  it  is  unnecessaryfor  us  to  decide 
the  question  In  this  action.  The  bcmd  was  a 
sufficient  advice,  and  the  court  was  not  mided 
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by  a  failure  to  formally  state  to  which  coart 
he  desired  an  appeal.  The  designation  of  the 
court  to  which  an  appellant  desires  to  have  hia 
cause  transferred  on  appeal  under  this  section 
is  merely  directory,  and  not  mandatory ;  and, 
where  the  bond  contains  the  name  of  the  court 
to  which  the  appeal  be  taken,  and  the  cause  is 
certified  and  lodged  in  such  court,  there  has 
been  a  suffident  cnapliance  with  the  statute.** 

It  ther^ore  follows  that  the  motion  to 
dismiss  the  appeal  filed  In  the  district  court 
of  Craig  county  was  Improperly  sustained, 
and  this  cause  Is  therefore  reversed  aiid  re- 
manded, for  proceedings  conaistent  with  this 
opinion. 

FEB  CUBIAH.    ^opted  in  whata 


CLEMENTS  et  al.  t.  JACKSON  COUNTY 

OIL  &  GAS  CO.  et  al.    (No.  7998.) 
(Supreme  Court  of  Oklahoma.   Nov.  14,  1910.) 

fSyUdbiu  Ijf  the  Oonrt.) 

1.  Gttauutt  «=»14— Ri<tmsiTEB— Consideb- 

ATION. 

A  contract  of  suarant;^  not  entered  into  at 
the  same  time  as  the  origmal  obligation  or  its 
acceptance  by  the  guarantee  must  be  supported 
by  a  consideration  distinct  from  that  of  the 
original  obligation. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  SI  13.  20 ;  Dec  IMg.  «»14.] 

2.  CoNTBACTS  €=5309(1)  —  Pebfobmancb— Iji- 
poBSiBiLirr. 

To  bring  a  contract  within  the  rule  of  im- 
possibility of  performance  It  mast  appear  that 
the  thin^  to  be  d(Hie  cannot  by  any  means  be 
accomplished. 

[Ed.  Note.— For  other  cases,  see  Contracts', 
Cent  Dig.  H  1444-1443;  Dec.  Dig.  «=»309(1).] 

3.  Contracts  i3=»258— Rescission— Gmounds 

— INABILITT  TO  PeBPOBM. 
An  all^Btion  that  a  party  to  a  contract 
"did  not  have  funds"  to  make  the  payments  re- 
quired Uiereunder  is  not  alone  sufficient  to  sap- 
port  a  resdsBion  of  such  contract  by  the  other 
party. 

[Ed.  Note.— For  other  cases,  see  Quitntets, 
Cent.  Dig.  i  11S2;  Dec  Dig.  «=»298.] ' 

Commissioneis*  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Jackson  County; 
Geo.  C.  Crump,  Judge. 

Action  by  W.  P.  Clements  and  another 
against  the  Jackson  County  Oil  &  Gas  Com- 
pany and  others.  From  a  Judgment  sustain- 
ing a  general  demurrer  to  the  petition  on  be- 
half of  the  Individual  defendants,  plaintiffs 
appeal.  Aixlrmed. 

S.  B.  Garrett,  of  Altus,  for  plalntlfts  in  er- 
ror. Everett  Petry,  of  Altos,  for  defendants 
In  error. 

BURFORD,  C.  The  petition  here  Involved 
aUeged  that  on  the  29th  day  of  October,  U14, 
the  plaintiffs  entered  into  a  contract  with 
the  Jackson  County  Oil  &  Gas  Company,  a 
corporation,  for  the  drllUng  of  a  deep  well. 
The  original  contract  is  attached  to  the  peti- 
tion as  an  exhibit  In  so  far  as  its  terms  ar« 
applicable  here  It  provided  that  the  plaintiffs 
In  consideration  of  the  transportation  of  their 


tools  and  rig  from  Electra,  Tex.,  to  Altus, 
OkL,  the  payment  of  certain  sums  of  money, 
and  the  assignment  of  an  undivided  one-half 
Interest  in  certain  leases,  should  drill  a  well 
to  a-  depth  of  1,000  feet  The  contract  for* 
ther  provided: 

"It  is  further  and  mutually  agreed  that  after 
the  completion  of  said  well  to  a  depth  of  1,000 
feet  if  first  party  shall  desire  to  have  said  well 
drilled  to  a  greater  depth  and  shall  so  notify 
second  parties  within  two  days  after  the  comple- 
tion to  a  depth  of  1.O00  feet,  then  such  addi- 
tional drilling  shall  ba  done  on  the  ftdlowing 
tanns." 

The  terms  provided  were  that  the  Oil  & 
Gas  Company  should  pay  $250  for  the  use  of 
sufficient  casing  to  drill  the  well  to  a  depth 
not  to  exceed  1,500  feet,  and  $250  more  If  the 
well  should  be  drilled  to  2,000  feet  Hie  OU 
&  Gas  Company  was  also  to  pay  for  the  addi- 
tional drilling  at  $3.50  per  foot,  settlement  to 
be  had  when  the  drilling  was  done,  If  the 
well  should  not  go  deeper  than  1,500  feet. 
The  petition  also  alleged  that  the  well  was 
drilled  to  a  depth  of  1>300  feet,  which  was 
reached  on  or  about  January  10,  1915,  and 
that  payments  were  then  made  in  accordance 
with  the  terms  of  the  contract,  and — 
"that  when  the  plaintiff  reached  a  depth  of  1,000 
feet  the  said  Jackson  County  Oil  &  Gas  Com- 
pany did  not  have  funds  with  which  to  proceed 
to  a  lower  depth,  and  did  not  notify  the  plaintiif 
to  proceed  to  drill  to  a  lower  d^th." 

It  was  further  aUeged  fliat  with  the  ctm- 
sut  of  the  on  Oompany  0ie  following  Instru- 
ment In  writing  was  ezecnted  by  its  direc- 
tors, the  lodividual  defendants: 

"Enow  all  men  by  these  presents,  that  where- 
as the  Jackson  County  Oil  &  Gas  Company,  a 
corporation,  entered  into  a  certain  contract  with 
W.  P.  Clements  and  W.  E.  Green,  bearing  date 
of  October  29,  1914,  for  the  drilling  of  a  deep 
well  near  the  town  of  Altus,  in  Jackson  coun- 
ty. Oklahoma,  to  a  depth  of  1,000  feet,  and 
wherein  it  was  further  agreed  that  said  well 
should  be  drilled  such  additional  depth  as 
might  be  required  by  the  Jackson  County  Oil 
&  Gaa  Company,  and  whereas  1,000  feet  have 
been  completed  and  said  Jadcson  County  Oil  & 
Gas  Company  baa  reqidred  the  said  W.  P. 
Clements  and  W.  E.  Green  to  drill  said  well  an 
additional  depth  of  200  feet:  Now,  therefore,  ta 
consideration  of  the  drilling  of  said  well  to  said 
additional  depth  of  200  feet  the  undersigned 
directors  of  said  Jackson  County  Oil  &  Gas 
Company  do  hereby  jointly  and  severally  bind 
and  obhgate  themselves  to  pay  to  the  said  W. 
P.  Clements  and  W.  E.  Green  the  sum  of  $700 
for  said  drilling  as  agreed  in  the  original  con- 
tract above  referred  to,  less  the  sum  paid  by 
the  Jackson  County  Oil  Company^  upon  the 
contract  price  df  drilling  said  additional  depth 
of  200  feet 

'.'Witness  our  hands  this  16th  day  of  Janaary, 
1915."   [Signatures     Individual  Defendants.] 

The  petition  sets  out  that  the  well  was 
completed  to  a  farther  depth  of  200  feet,  and 
that  no  payment  had  been  made,  though  de- 
manded, except  $68  paid  by  the  Oil  Company. 
Prayer  was  for  Judgment  against  the  Oil 
Company  for  $882,  being  $700  for  drilling  and 
$250  for  use  of  casing,  less  the  amount  paid, 
and  against  the  Individual  defendants  for 
$700  agreed  to  be  paid  In  the  contract  of 
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J^niiaiy  16tli.  To  tills  petition  a  general 
demurrer  by  the  lodlvidnal  defendants  was 
sustained,  and  plalntites,  electlns  to  stand 
upon  tlieir  petition,  bring  the  cause  bare  for 
reriew. 

[1]  Tbe  contract  of  January  16th  is  assum- 
ed by  the  parties  to  be  one  of  suaranty,  and 
will  be  so  considered  here.  It  is  so  treated  in 
the  brlefo  and  in  the  petition,  since  the  lia- 
bility of  the  Oil  Oompany  is  declared  upon, 
thus  negativing  tbe  idea  that  the  parties 
treated  the  original  contract  as  abandoned 
and  proceeded  with  the  drilling  upon  a  new 
and  Ind^ndent  contract  with  tbe  IndlTldoal 
defmdants.  The  trial  court  held  that  from 
the  face  of  the  petition  It  appeared  that  there 
was  no  consideration  for  the  contract  of 
gnaranty  made  by  the  IndiTldual  defendants. 
We  have,  with  extreme  r^uctauce,  In  view  of 
the  Btrtmg  moral  obligation  which,  so  far  as 
the  petition  discloses,  rests  upon  the  defend- 
ants to  do  what  they  contracted,  come  to  the 
conclusion  that  the  decision  of  the  trial  court 
was  correct.  As  was  said  by  Mr.  Justice 
Swayne,  in  the  case  of  The  Harrlman,  9  WalL 
161,  10  U  Ed.  629,  often  quoted  since: 

"It  is  the  province  of  courts  to  enforce  con- 
tracts—not to  make  or  modify  them." 

We  are  not  justified  in  setting  aside  the 
established  principles  of  Judicial  decision 
and  tbe  settled  provision  of  statutory  law  in 
order  to  do  what  may  at  first  blush  appear 
to  be  Justice  in  the  individual  case. 

A  good  consideration  is  defined  by  mr  stat- 
ute to  be  (Rev.  L.  1910,  i  926): 

"Any  benefit  conferred,  or  agreed  to  be  con- 
ferred. npoD  the  promisor,  by  any  other  person, 
to  which  the  promisor  is  not  lawfully  entiiled, 
or  any  prejudice  suffered  or  agreed  to  be  suf- 
fered by  such  person,  other  than  aueh  at  he  it 
at  the  time  of  ooiuaat  tawfully  bound  to  suf- 
fer, as  an  inducement  to  the  promise.  •  •  *  " 
(Italics  ours.) 

S^on  927: 

"An  existing  legal  obliutlan  resting  upon  the 
promisor,  or  a  moral  obligation  originating  in 
aome  benefit  conferred  upon  the  promisor,  or 
prejudice  suffered  by  the  promisee,  is  also  a  good 
consideration  for  a  promise,  to  an  exteot  corre- 
^Kindiu  with  the  extent  of  the  obligation,  but 
no  further  <a  otherwise^ 

Referring  first  to  secUon  627,  no  legal  obli- 
gation antedating  the  execution  of  the  con- 
tract of  guaranty,  such  as  creating  debts  be- 
yond the  subscribed  capital  stock  or  the  Ulce, 
Is  pleaded,  nor  does  there  appear  to  have  been 
any  moral  obligation  antedating  the  execu- 
tion of  the  guaranty.  That  arose  on  the 
guaranty,  if  at  all,  and  could  not  be  a  consid- 
eration for  it 

C<Histmlng  section  929,  It  seems  that  In  so 
far  as  that  section  la  concerned  tbe  plaintiffs 
were  already  bound  to  drill  the  well  to  an  ad- 
ditional depth  of  200  feet,  upon  being  notified 
by  the  company  to  do  so  within  two  days  aft- 
er the  completion  of  the  well  to  a  depth  of  1,- 
000  feet,  and  to  wait  for  their  pay  for  such 
additional  drilling  until  the  additional  200 
feet  had  been  driUed.  Their  promise  to  do, 
therefore,  what  they  were  already  bound  to 


do  could  not  be  any  consideration  for  any 
new  or  additional  promise  upon  the  part  of 
the  Oil  Company.  It  was  so  held  by  this 
court  In  Bastmand  Laud  &  Inv.  Go.  v.  Long 
BeU  Lbr.  Co.,  30  Ok!.  555,  120  Pac  276. 
Whether  or  not  a  promise  to  iierform  an  ex- 
isting contract  with  a  third  person  (in  this 
case  the  Oil  Company)  will  afford  a  consid- 
eration for  the  promise  of  another  (in  this 
case  the  Individual  defendants) — a  question 
held  in  the  affirmative  In  England,  but  much 
mooted  In  America  (section  9,  Cyc.  364,  and 
cases  cited) — Is,  so  far  as  contracts  of  guar- 
anty are  concerned,  concluded  by  oar  statate. 
KeT.  L.  1910,  i  1028,  provides: 

"Where  a  guaranty  Is  entered  into  at  tbe 
same  time  witn  the  original  obligation,  or  with 
the  acceptance  of  the  latter  by  the  guarantee, 
and  forms,  -with  that  obligation,  a  part  of  the 
consideratioD  to  him,  no  other  considerBtion  need 
exist  In  aU  other  oMM  there  tnuat  be  a  contid- 
eration  diatinct  from  that  of  the  oriffinoi  obUga- 
Oon." 

It  is  appar^t  that  the  contract  of  Janu- 
ary 16th  was  executed  long  after  the  orig- 
inal '  contract  was  made,  and  that  it  must, 
therefore,  be  supported  by  a  consideration 
"distinct  from  that  of  the  original  obliga- 
tion." Bank  of  CarroUton  v.  Lattlng,  37 
Okl.  8,  130  Pac  144,  44  L.  R.  A.  (N.  S.)  48X. 
No  such  c<Hi8lderatlon  Is  shown  In  tbe  con- 
tract or  alleged  in  the  petition;  Indeed,  the 
consideration  recited  Is  simply  that  tbe  plain- 
tiffs will  drill  the  additional  200  feet  upon 
the  terms  and  in  the  manner  In  which  they 
originally  contracted.  It  Is  suggested,  how- 
ever, that  the  petition  shows  a  right  to  re- 
scind existing  In  the  plaintiffs  at  the  time 
the  gnaranty  was  executed,  and  that  a  wai- 
ver of  this  right  was  a  sufficient  considera- 
tion to  support  tbe  contract.  This  couten- 
flon  must  be  sustained,  if  at  all,  upon  one  of 
two  allegations  in  tbe  petition:  First,  that 
the  Oil  Company  gave  no  notice  to  continue 
the  drllUng  within  the  time  limited  in  the 
contract;  or,  second,  that  the  Oil  CoiQpany 
"did  not  have  funds  with  which  to  proceed 
to  a  lower  depth." 

As  to  the  first  ground,  although  It  Is  al- 
leged In  tbe  body  of  the  petition  that  the 
Oil  Company  "did  not  notify  plaintiffs  to 
proceed  to  drill  to  a  lower  depth,"  the  guar- 
anty Itself,  upon  which  the  action  against 
the  individuals  is  and  most  be  based,  recites 
that: 

"Said  Jackson  Oil  &  Gas  Company  bas  re- 
quired that  W,  P.  dements  and  W.  B.  Oreen 
drill  said  weU  an  addltlontd  depth  of  200  feet." 

Furthermore  the  petition  recited  that  the 
well  was  completed  to  a  depth  of  1,000  feet 
on  or  about  January  16, 1915.  The  guaranty 
was  executed  on  that  day.  At  the  time  of 
the  execution  of  the  guaranty,  therefore,  the 
time  within  which  the  Oil  CJompany  could 
give  the  notice  to  continue  bad  not  expired, 
and  no  right  to  rescind  or  declare  the  con- 
tract at  an  end  for  failure  to  Eire  the  no- 
tice could  yet  have  arisen. 

it,  t]  Aa  to  tbe  aeCMid  ground  It  has  been 
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fregnenflr  lield  in  the  case  of  sales  of  per- 
sonal ivoper^  tliat  where  the  pn^rty  is  yet 
nndellTered  the  seller  may  resdad  npon  the 
buyer  becoming  Insolvent  Bappl^e  t.  Ba^ 
due  Co.,  79  Iowa,  220,  44  N.  W.  368,  7  Ia 
R,  A.  139;  Grommey  t.  Bandenbndi,  56 
Minn.  42^  66  N.  W.  1113;  Anderson  t.  Read, 
106  N.  T.  888,  13  N.  XL  292;  Diem  t.  Kob- 
llts,  49  Ohio  St  41,  29  N.  E.  1124,  34  Am. 
St  681 ;  UUman  v.  Baboodc.  68  Tex.  68; 
Honter  T.  Talbot,  3  Smedes  ft  M.  CUlss.)  7S4; 
Blaxam  t.  Danders,  4  Bam.  ft  Oress.  941;  8S 
Gyc.  263,  and  cases  dted.  Bo,  too,  it  has 
been  held  with  reference  to  contracts  tor  la- 
bor or  coDstmction,  for  which  payment  is  to 
be  made  In  Installments,  that  a  failure  and 
inability  to  pay  an  installment  will  anfh<«- 
ize  the  other  party  to  refuse  to  Incur  the 
possibility  of  farther  loss  by  performing  that 
part  of  the  contract  yet  executoiy  (Ungan  v. 
R^n,  etc.,  Co.,  48  Mo.  App.  461 ;  Oanal  Co. 
T.  Gordon,  6  Wall.  661.  IB  L.  Ed.  894;  Phil- 
lips, etc..  Go.  T.  Seymour,  91  U.  S.  646,  23 
L.  Ed.  341 ;  Bennett  t.  Shaughnessy,  6  Utah, 
273,  22  Pac.  156);  but  the  dedslons  first 
above  referred  to  seem  to  be  peculiar  to  the 
law  ot  sales,  and  the  plalntlfb  do  not  come 
within  the  second  line  of  cases  dted,  since 
here  there  has  been  no  default  in  any  pay- 
mrait  due  at  the  time  the  guaranty  was  exe- 
cuted. Whether  or  not  the  doctnoe  of  these 
cases  should  be  extended  to  cases  where  It 
clearly  appears  that  a  party  would  be  un- 
able to  pay  the  next  installment  due,  it  Is 
not  necessary  for  us  to  dedde  for  the  rea- 
son that  there  Is  no  such  allegation  In  the 
petition.  It  Is  not  even  alleged  that  the  com- 
pany was  Insolvent.  Nor  will  Insolvency  of 
one  party  always  release  the  other  (Etorence 
Mining  Co.  V.  Brown,  124  U.  S.  3S5,  8  Sop. 
Ct  531,  81  L.  Ed.  424),  for.  the  promisor  may 
be  able,  regardless  of  Insolvency,  to  perform 
the  act  or  make  tbe  payment  required  of  bim. 
Thus  an  Individual  Insolvent  might  have 
enough  exempt  property  and  funds  to  c<Hn- 
plete  a  contract  made  by  him,  or  if  a  bank- 
rupt his  receiver  or  trustee  deeming  the  con- 
tract profitable  may  elect  to  carry  It  out  by 
using  available  funds,  or  borrowing  by  cer- 
tificate or  the  like.  A  simple  allegation, 
therefore,  that  the  Oil  Company  "did  not 
have  funds"  Is  not  sufficient  to  authorize  the 
condusion  that  the  plaintlfTs  had  a  right  to 
rescind  under  section  984  of  the  Code,  which 
allows  a  party  to  rescind  If  the  "considera- 
tion, before  It  is  rendered  to  him,  fiiUs  in 
a  material  reject  from  any  cause."  The  al- 
legation -is  not  that  the  Oil  Company  was 
without  funds  to  carry  out  its  part  of  the 
contract  and  coxild  not  obtain  them.  For 
aught  that  appears  here  the  company  may 
have  had  assets  upon  which  It  could  borrow. 
It  may  have  had  unsold  but  salable  stock,  it 
may  have  collectable  but  unpaid  stock  sub- 
scrlptims.  If  contracts  could  be  repudiated 
upon  the  mere  allegation  that  the  other  party 


had  no  fands  tbm  would,  Indeed,  lis  muA 
consternation  In  the  bndness  world,  for  it  !■ 
common  knowledge  that  many  persons  wortti 
lai^  amounts  and  wlQi  extoislTe  borrowing 
power  may  be  at  some  times  without  funds 
and  yet  fhr  fmn  insolToit  and  tar  from  un- 
able to  meet  their  contractual  paymnts. 
Impossibility  <tf  performance  must  be  mon 
definitely  statM  than  was  here  alleged  to 
authorise  a  court  to  say  tliat  a  right  to  re- 
scind a  oontrad  is  given.  Nor  are  we  with* 
out  precedent  in  these  condusiona  Berry  v. 
Wells  et  al.,  48  OU.  70,  141  Pac  444,  pre- 
sented stronger  allegations  of  impossihiUly 
than  the  case  at  bar,  but  it  was  hdd  that 
the  ccntract  there  involTed  was  not  Impoa- 
sible  of  perfOTmanee:  The  rule  laid  down 
by  Mr.  EllloU;  in  his  worfc  on  Oontrada,  | 
224.  was  there  quoted  and  approved: 

"To  bring  the  case  within  the  rule  of  die- 
pensatios  it  most  appear  that  the  thing  to  be 
done  cannot  by  any  means  be  accompliabed,  for 
if  it  be  only  improbBble  or  out  of  the  power 
of  the  obligor,  it  is  not  deemed  in  law  impossi- 
ble." 

We  find  no  error  In  the  record.  Judgment 
affirmed. 

PER  CURIAM.  Adopted  In  whdla. 


MORRISON  V.  W.  U  ORBEN  COMMISSION 
00.    (No.  8072.) 

(Supreme  Court  of  Oklahoma.   Nov.  21,  ]S16.> 

(SyUaius  ly  the  Court.) 

1.  Appeal  and  Ebbob  ^s>339(3)— This  fob 
Taking  Pboosedikos  —  Bxvxew  or  Obdbb. 

ON  DSHUBBBB. 
By  reason  ot  section  5Ki5,  Rev.  Laws  1910,. 
as  amended  by  act  of  February  14,  1911  (I«ws 
1011,  c.  18s),  this  court  cannot  consider  the 
question  whether  tbe  district  ooort  wied  in  sos- 
tainlng  a  demurrer  to  two  counts  of  defendant's 
answer  stating  separate  grounds  of  defense  to 
the  action,  when  the  petition  in  error  and  case- 
made  are  filed  in  this  coart  more  tban  six 
months  after  the  raling  of  the  court  was  made 
sustaining  Buch  demurrer,  notwithstanding  the 
fact  that  the  proceeding  was  begun  witlun  six 
months  from  toe  date  m  the  order  of  tbe  court 
overruling  the  motion  for  new  triaL 

[Eld.  Note.— For  other  cases,  see  Aiipeal  and 
Error,  Gent  Dig.  H  1888,  1887;  Dec.  Dig.  ^ 
339(3).] 

2.  CoNTBAOTS  ^306(1)  —  Bbeach  —  EzcnsB 

FOB  NONPBBrORUANOB— EVIDENCB. 
In  an  action  for  damages  for  breach  of  con- 
tract it  Is  not  error  in  the  trial  court  to  ex- 
clude testimony  offered  on  behalf  of  the  defend- 
ant which  does  not  tend  to  show  the  right  to 
rescind  the  contract  by  bim,  or  that  tbe  c<m- 
tract  was  impossible  of  performance,  but  mere- 
ly tends  to  show  that  tbe  performance  was 
more  expendve  or  more  difficult. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  1400;  Dec  Dig.  «=»803(1).] 

C<Mnmi8sloueirs'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Grant  County ; 
W.  M.  Boles,  Judge. 

Action  by  the  W.  L.  Greai  Commission 
Company  against  O.  6.  Morrison,  dding  huai- 


Ass'oi  other  caiM  ufe  same  topla  aod  KBY-NCHBBR  In  all  Kav-Nnmbered  DUcetU  and  Indazw 
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nees  as  the  Blonison  Bros.  Mills.  Jndg- 
maat  for  plaintlfl,  sitd  defmdant  brings  er- 
ror. Affirmed. 

Sam  P.  Ridings,  of  Medford,  for  plaintiff 
In  error.  H.  Z.  Wedgwood,  of  Enid,  for  de- 
fendant In  error.  Asp,  Snyder,  Owen  ft 
I^brandf  of  Oklahoma  GIt7i  amid  cnrUe. 

OALBRAITH,  a  W.  U  Green  Commis- 
sion Company,  her^na^r  designated  as 
plaJntur,  commenced  lAls  actloa  against  G.  6. 
Morrison,  ber^nafter  designated  as  d^end- 
ant,  for  damages  for  breach  a  cmtract 
for  the  sale  and  ddttvery  of  wheat  It  Is  al- 
leged In  the  petition  that  the  plalntUt  agreed 
to  bny  and  the  defendant  agreed  to  sell  and 
d^Tw  8,000  hoshels  (tf  No.  2  hard  wheat,  at 
87%  cents  per  bushel,  'at  New  Orleans,  La.,* 
for  Angost,  1014,  ddlrery;  that  ttie  plain- 
ttcr,  relyli^r  nptm  the  performance  of  said 
contract,  cm  behalf  of  the  detendant,  rescdd 
said  qouitlty  of  wheat,  and  that  the  d^nd- 
ant  failed  to  deliver  the  same,  and  on  ac- 
connt  of  SDdi  falltire  the  plaintlfl  wtm  forced 
to  bny  the  wbeat  In  Ow  <ven  market  $1.13 
per  bnsb^  and  thereto  was  compiled  to  pay 
the  snm  of  fM3.7S  In  excess  of  the  amount 
■which  he  had  agreed  to  pay  the  defendant, 
and  Judgment  was  prayed  In  this  amount, 
together  with  6  per  txaat.  Interest  thereon 
from  September  1,  1914. 

The  answer  was,  first,  a  general  denial. 
The  second  ground  of  defmse  was  that  the 
contract  being  signed  by  one  of  the  parties 
and  not  being  signed  by  the  plaintiff,  was 
tcr  that  reason  void;  and  the  third  ground 
of  defense  was  that  on  account  of  the  war  In 
BfDTOpe  the  Ro(^  Island  Railroad  Company 
placed  an  embargo  on  the  shipment  of  wheat 
from  Medford,  Okl.,  where  the  defendant  was 
d<rfng  bualnesB,  to  New  Orleans,  In  July  and 
August,  1914,  and  he  was  therefore  not  able 
to  procure  cars  for  the  shipment  of  wheat, 
and  further,  that  the  banks  in  the  country, 
owing  to  the  flurry  caused  In  financial  cir- 
cles by  the  world  war  then  raging,  refused  to 
pay  out  money,  and  "it  was  Impossible  for 
the  said  defendant  to  receive  pay  for  the  pur- 
chase price  ot  said  wheat."  Therefore  the 
ctmtraet  was  impossible  of  performance.  A 
denrarror  was  interposed  to  the  second  and 
third  grounds  of  defense  and  sustained  by 
the  court  Afterwards  the  cause  came  on 
for  trial  on  the  petition  and  the  general  de- 
nial In  the  answer.  At  the  close  of  the  evi- 
dence the  court  Instructed  the  Jury  to  return 
a  Terdlct  for  the  plalntlft  for  the  amount 
claimed.  The  verdict  was  returned,  and 
Judgment  entered  thereon.  To  review  that 
Judgment  this  appeal  has  been  prosecuted. 

[1]  The  first  assignmmt  of  errw  la  to  the 
ruling  of  Uie  court  In  sustaining  the  demur- 
rer to  the  second  and  third  grounds  of  de- 
fense. The  order  sustaining  the  demurrer 
was  made  and  entered  on  the  7th  day  of  May, 
UKUL   Tbe  petition  In  error  and  case-made 


were  filed  In  tills  court  on  ManA  2,  101^ 
Objection  Is  made  to  tbe  consideration  of  this 
an^gnment  tor  the  reason  that  more  than 
six  months  »plred  between  the  day  the  order 
complained  ci  was  made  and  filing  petition 
In  error  and  case-made  in  this  court  and  tt 
Is  contended  for  that  reasmi  that  the  court 
Is  without  Jurisdiction  to  consider  this  aa> 
aignment. 

This  objection  seems  to  be  well  taken. 
Section  5255,  Rev.  L.  1910,  as  amended  by 
Sess.  Laws  1011,  p.  85,  reads  in  part: 

"AH  proceedings  for  reversing,  vacatlnr  or 
modifying  jndgments,  or  final  orders  shaO  be 
commenced  within  six  r"'**>thf  from  the  rendl- 
t^n  ^f  the^^dgment  or  final  order  complained 

Inasmuch  as  more  than  eight  months  inter- 
vened between  the  date  of  the  order  sustain- 
ing the  demurrer  and  commencing  the  pro- 
ceedings in  error  in  this  court  and  that  or- 
der being  appealable  became  final  at  the 
expiration  of  six  months  after  It  was  made. 

In  Holland  v.  Beaver,  29  Okl.  116, 116  Paa 
766,  Ann.  Gas.  1913A,  S14,  the  first  para- 
graph of  the  ayllabuB  reads: 

"This  conrt  cannot  consider  the  qamtioa  of 
whether  a  district  court  erred  in  sastaiQiDg  a  de- 
murrer to  a  petition,  when  the  petition  in  error  is 
filed  more  than  one  year  after  the  ruling  of  tiie 
court  sustaining  sudi  demurrer  was  made,  not- 
wittistandinff  the  fact  that  proceedings  are  be- 
gan  withia  one  year  from  the  date  of  Judgment 
subsequently  entered." 

It  -will  be  recalled  that  this  cause  arose 
prior  to  the  amendment  of  section  S265,  Rev. 
U  1910,  by  tbe  act  of  February,  1911,  above 
quoted,  and  that  the  section  prior  to  tbe 
amendment  allowed  one  year's  time  Instead 
of  six  months  to  commence  proceedings  in 
error. 

Again  in  Bliome  Milling  Co.  r.  Fanners'  & 
Merchants'  Nat  Bank  of  Hobart  40  OkL  131, 
at  1S4,  136  Pac.  1005,  at  1006,  the  court  in 
'discussing  this  questitm,  said: 

"The  first  specification  of  error  set  forth  la 
plaintifTs  bria  and  urged  for  reversal  of  tbe 
cause  is  that  the  court  erred  in  sustaining  de- 
fendant's demurrer  to  the  first  count  ol  its 
amended  petition  and  to  the  cause  of  actiim 
therein  set  forth.  Tliis  action  of  tiie  triid 
court  however,  cannot  be  reviewed.  At  the 
time  the  order  complained  of  was  rendered,  sec- 
tion 6082,  Comp.  Laws  1909  (Rev.  L.  1910,  S 
5255),  was  in  force,  by  which  it  la  required  that 
a  proceeding  to  reverse  a  judgment  or  a  final 
order  of  a  court  in  a  civil  action  shall  be  com- 
menced within  one  year  after  the  rendition  of 
the  Judgment  or  order  complained  of.  More 
than  two  years  elapsed  after  the  trial  court 
sustained  said  demurrer  before  this  proceeding 
was  instituted,  and,  under  the  previous  deci- 
sions of  this  court,  the  court  was  without  Juris- 
diction to  review  the  order  of  the  court  sustain- 
ing said  demurrer.  Holland  v.  Beaver,  29  Ok], 
115.  116  Pac.  766,  Ann.  Cas.  1913A.  814:  H«y 
nolds  V.  Phipps  et  aL,  81  Okl.  788,  128  Pac. 
1125.  See,  alio.  Bhickwood  v.  Shaffer,  44  Kan. 
278,  24  Pac.  428,  which  is  slso  controUing  upon 
this  quflstifaL** 

[t]  The  remaining  assignment  of  error  is: 
"That  the  court  erred  In  refndng  to  hear  tes- 
timony of  the  defendant;  and  in  sustaining  ob< 
Jection  to  tbe  offers  mads  on  page  60  of  the  rac- 
wd.** 
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It  appears  from  the  record  that  tbe  defend* 
ant,  notwithstanding  the  demurrer  bad  been 
sustained  to  that  part  of  his  answer,  setting 
out  the  reason  tar  his  failure  to  perform  the 
contract,  the  court  was  wUUng  to  and  did 
allow  him  to  state  hla  reason,  as  Is  sbown 
from  the  fallowing  proceeding: 

"Q.  Now  I  will  ask  you  what  the  financial 
eonmtion  was  so  far  as  being  able  to  collect 
any  money  on  drafts  or  checks  during  the  latter 
part  of  August  or  tbe  first  part  of  September, 
1914? 

"Mr.  Wedgwood:  Objected  to  as  incompetent, 
irrelevant,  and  immaterial,  and  too  generaL 

'*The  Court:  I  think  it  Is*  but  overraled.  Let 
him  answer. 

**A.  Well  there  was  quite  a  good  deal  of  stir 
in  the  banking  bnsiness  at  that  time;  some  of 
the  grain  eompaniea  wired  us  to  not  make  any 
drafts  that  they  couldn't  pay,  hnt  the  Oreen 
CtHomiaiion  Company  had  never  wired  ns  be- 
cause we  never  ahipped  them  any.  I  don't  know 
whether  that  is  the  reason  or  not,  because  we 
never  shipped  them  any.  Q.  What  is  your  ex- 
perience so  far  as  knowing  whether  the  banks 
would  hand  out  any  money  on  drafts,  if  so,  how 
mnch? 

"Mr.  Wedgwood:  Objected  to  as  ineonpetent, 
irrelevant,  and  immaterial. 

"The  Court:  Yes.  sustained.  Ton  should  have 
tried  these  fellows  to  see  whether  or  not  yon 
could  get  your  mon^. 

"Mr.  Riding:  Exception.  The  defendant  now 
offers  to  show  by  this  witness  that  during  the 
latter  part  of  Oie  . month  of  August  and  the  first 
part  of  September,  1914,  that  tbe  financial  con- 
dition was  soch  that  only  a  limited  amount, 
$5,  $10  or  $15,  would  be  paid  by  any  of  banks 
per  day,  throughout  the  country  on  any  checks 
or  drafts,  a^d  that  It  was  impossible  during  the 
last  15  or  ao  days  of  the  month  of  August,  1914, 
and  the  first  part  of  September,  1914,  to  ob- 
tain an;  money  from  any  bank  m  the  country 
in  the  sum  of  $2,000  or  more. 

"Mr.  Wedgwood:  To  which  the  plaintiff  ob- 
jects as  incompetent,  irrelevant,  and  immaterial. 

"The  Court:  Yes,  sustained. 

"Mr.  Ridhig:  Exception. 

•*The  Court:  Wait  a  minute,  I  Just  want  to 
ask  a  question.  Q.  Did  you  tender  this  wheat 
to  the  railroads?  A.  Well,  I  didn't  tender  it 
because  I  didn't  have  the  chance:  I  went  to  tbe 
agent  every  morning  and  asked  lum,  and  the  em^ 
bsrgo  was  stlU  on.  Q.  Yon  didn't  tender  this 
wheat  did  you  to  &e  railroad  company  to  de- 
liver? A.  I  couldn't  very  well;  they  wouldn't 
set  out  a  car.  Q.  Well,  I  mean  did  you  try? 
A.  Tea,  sir;  I  don't  know  as  I  tried  specially 
In  the  Green  case,  but  I  tried  to  get  csrs  and  I 
couldn't  get  any  for  Mew  Orleans  or  Galveston; 
the  embargo  went  on  I  think  in  the  latter  part 
of  July. 

"Hie  Court:  What  do  you  call  an  embragoT 
A.  They  refuse  to  take  cars  for  either  of  the 
ports,  either  Galveston  or  New  Orleans  at  our 
station.  Of  course,  I  am  only  doing  businen 
at  one  station.  Q.  On  account  of  the—  A. 
Of  the  war  I  guess.  Q.  We  didn't  have  any 
war  here  did  we?  A.  No,  but  we  had  an  em- 
bargo on  the  railroads,  at  least  we  had  at  Jef- 
ferson. 

"The  Court:  Stand  aside." 

This  testimony  of  the  defendant,  It  will 
be  seen,  did  not  give  a  sufficient  ground  for 
his  rescinding  the  contract,  nor  offer  any 
sufBdent  excuse  for  his  failure  to  perform. 
If  It  did  not  then  clearly  the  refusal  of  the 
offer  and  excluding  this  evidence  was  not 
error.  ThLs  division  of  the  commlRf^lon  has 
recently  bad  occasion  to  consider  the  law 


controlling  the  rescission  of  contracts  and 
what  constitutes  an  Impossibility  of  perfCM-m- 
ance,  so  as  to  Justify  a  rescission  ot  tbe  con- 
tract and  a  foUnre  to  perform.  In  No.  7998, 
W.  P.  Clements  and  W.  B.  Green  t.  Jackson 
County  Oil  &  Gas  Co.  et  al..  161  Fac  216, 
filed,  but  not  ottUHaXly  reported,  the  seoood 
and  third  paragraph  of  the  syllabus  reads 
as  follows: 

"To  bring  a  contract  within  the  rule  of  im- 
possibility  of  performance  it  most  appear  that 
the  thing  to  be  d<ne  esnnot  by  aay  means  be  so 
ccmplished. 

"An  all^atlon  that  a  party  to  a  contract  'did 
not  have  funds*  to  make  the  payments  required 
thereunder  is  not  alone  sufBcient  to  support  a 
rescission  of  such  contract  by  the  other  party.** 

Tbe  defendant  rolontaiHy  entered  into 
this  contract  by  wblA  he  agreed  to  sell  and 
deliver  tbe  quantity  of  wheat  at  New  Or^ 
leans  during  the  mouth  of  August,  1914.  Ha 
Toluntarlly  placed  this  obligation  upon  him- 
self; he  made  no  provision  <n  his  contract 
to  relieve  Mm  of  this  obligation  Id  the  ev^t 
of  war,  or  the  pIa<dog  of  an  embargo  on  the 
shlpmoits  of  grain  £rom  his  town  to  New 
Orleans  by  the  railroad.  He  makes  no  claim 
that  he  could  not  have  purchased  this  wheat 
at  some  other  market  and  have  delivered  It  by 
some  other  road  other  than  tbe  "Rodk  Island. 
The  contract  was  not  Impossible  ot  perfona- 
anoe.  The  wheat  could  have  been  delivered 
as  the  contract  provided.  The  plaintiff  pur- 
chased the  amount  of  wheat  In  open  market 
in  order  to  enable  him  to  perform  his  con- 
tract wblA  be  had  entered  into  m  the  telth 
of  the  contract  made  with  the  defendant, 
and  owlnc  to  the  fdllnra  of  tbe  d^endant 
to  vertona  be  was  compelled  to  iny  a  high- 
er price  for  tbe  wheat  than  the  defeodant 
bad  i^reed  to  famish  tt  tar.  Tbe  dlfferaice 
in  the  iHice»aad  the  Interest  tbweon  Is  the 
amount  daimed  as  damages  resulting  to  him 
on  account  ot  the  breach  of  the  contract. 
For  this  amount  tbe  Judgment  was  readenA 
in  the  trial  ooort,  and  should  tbetefi»e  be 
affirmed. 

FEB  CUBIAH.   Adopted  In  whol& 


CASH  T.  THOMAS  et  sL  (No.  7967.) 

(Supreme  Court  of  Oklahoma.   Nov.  14,  1916. 
Kehearing  Denied  Dec.  12, 1016J 

(SvlMi**  by  tk«  Court.) 

1.  Appeal  and  Eebob  «=»1175(7)— Review— 
Equfft  Cases. 
In  an  action  of  purely  equitable  cognisance^ 
where  it  appears  that  the  court  failed  to  con- 
sider uncontradicted,  competent  evidence,  or 
that  the  finding  and  decree  are  clearlv  agsinst 
the  we^ht  of  the  evidencCj  this  court  will  con- 
sider the  entire  record,  weigh  the  evidence,  and 
cause  to  be  rendered  such  judgment  as  tbe  trial 
court  shoidd  have  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  <::eDt.  Dig.  |  4fSSl;    Dee.  Dig. 
1175{i).] 


«K»For  other  eases  see  same  topic  and  KEY-NUHBER  In  all  Ker-Nombered  Digests  and  Indexn 


Digitized  by 


Google 


Okl) 


CASH  T.  THOMAS 


221 


2.  Tekdoe  ahd  Puxckabbb  ^»4S(U— Yalxs- 
iTT  or  Contract  —  RtoBT  to  Sn  Amsdx  — 
Ratuication. 
Wbere  one,  'wbo  hatf  been  induced  to  eatet 
into  a  contract  b;  frand,  after  discovery  of  the 
fraud,  with  full  Knowledge  of  the  facts  and  of 
his  own  rigbt  to  impeach  the  conb^aet  for  fraad, 
or  who  oagbt  to,  or  miglit.  with  dae  diligoice, 
have  been  aware  of  such  right,  proceeds  to  the 
execution  of  the  contract  and  receives  and  re- 
tains the  conrideration  therefor,  he  thereby  rati- 
fies tiie  contract  and  cannot  tihereafter  set  np 
the  allflgsd  firand  as  ground  for  cancellation  or 
resdssion. 

[Ed.  Note.— For  other  cases,  sea  Tendor  and 
Pnrchaser,  Cent.  Dig.  {  67;  Dec.  IMg.  «=» 
48(1).] 

8.  Deeds  9=»211  (3)— Actions  —  Evidence— 

Stfticienct. 
Evidence  conrfdered,  and  the  Judsment  of 
the  trial  court  held  to  be  ontrary  to  the  weight 
of  the  evidence, 

[Ed.  Note.— For  other  caaes,  see  Deeds,  Gent. 
Dig.  U  044.  646;  Dee.  Dig.  «=s>211t3).] 

GommlssioQerB'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okfoskee  Conntr ; 
George  C.  Crump,  Jndge. 

Action  by  Mollle  E.  Thomas  and  others 
agatawt  Allen  Cash  and  others.  In  which  J.  J. 
Klabznba,  Jake  Zablondll.  J.  O.  Ktyers,  and 
H.  I.  Grimes  intervened.  There  was  a  Judg- 
ment for  plaintiffs,  and  in  favor  of  the  in- 
terveners, and  defendant  Cash  brtnga  error. 
Beversed. 

John  Gamtliers,  of  Okemah,  and  Burford, 
Bobertson  &  Hoffman,  of  Oklaboma  Git?,  for 
plaiutUC  in  error.  J.  T.  Dickanon,  of  Ed- 
mond,  and  Biddle  &  Bammerly,  of  Cbickasha, 
for  def^dant  in  error  Mollle  B,  Thomas. 

G.  T.  Hnddleston,  of  Okemah,  for  defendants 
In  error  J.  S.  Klabznba.  Jake  Zabloudll.  J. 
O.  Myers,  and  H.  I.  Grimes. 

BtTHMONS,  G.  This  actl<m  was  commenc- 
ed In  the  district  court  of  Okfuskee  county 
by  the  defendant  in  error  Mollle  E.  Thomas, 
hereinafter  styled  the  plaintiff,  against  the 
plalntlfT  in  error  Allen  Cash  and  otbera, 
hereinafter  styled  tlie  defendants,  to  cancel 
and  set  aside  a  deed  of  oonv^aoce  from 
plaintiff  to  defendant  Cash  for  80  acres  of 
land  In  Okfuskee  county.  After  the  com- 
mencement of  the  action  the  defendants  J.  J. 
Elabttba  and  Ja^e  ;ZadlondU  Intervened 
and  answered,  claiming  title  to  an  undivided 
one-fourth  Interest  In  said  tract  of  land,  and 
tbe  defendants  J.  O.  Myers  and  H.  I.  Grimes 
intervened  and  answered  claiming  title  to  an 
nndivlded  one-eighth  interest  in  said  tract 
of  land.  Tbe  cause  was  tried  to  the  court 
resulting  In  a  decree  declaring  the  deed  from 
plaintlflC  to  defendant  Cash  to  be  fraudulent 
and  void,  and  declaring  the  defendants  J.  J. 
Klabznba,  Jake  Zabloudll.  J.  O.  Myers,  and 

H.  I.  Grimes  to  be  Innocent  purchasers  and 
owners  of  an  undivided  three-eighths  Inter- 
est in  said  tract  of  land,  and  canceling  and 
letting  aside  the  conveyance  from  plaintiff 
to  defendant  Cash,  and  revesting  title  in  tbe 


plaintiff  as  to  an  undlrided  flve-elgbths  in- 
terest in  said  tract  of  land  upon  the  payment 
to  defendant  Cash  of  the  pr<vortlonate  part 
of  the  purchase  price  of  said  tract  of  land. 
Defendant  Cash,  having  unsuccessfully  moved 
for  a  new  trial,  prosecutes  this  proceeding 
In  error  to  reverse  tbe  decree  of  the  court 
below. 

The  evidence  on  behalf  of  the  plaintiff  dis- 
closes that  prior  to  November  6,  1914,  the 
plaintiff  was  the  owner  of  the  tract  of  land 
here  In  controversy;  that  the  same  was  In- 
cumbered by  an  oil  and  gas  lease,  in  full 
force,  to  the  Prairie  Oil  &  Oas  Company; 
that  the  Prairie  Oil  &  Gas  Company  was 
drilling  a  well  for  oil  and  gas  upon  a  tract 
of  land  contiguous  to  plalntlfTs  land ;  that 
plaintiff  had  offered  and  sought  to  sell  this 
tract  of  land  for  the  sum  of  $3,000;  that 
about  two  weeks  btfore  November  6,  1914, 
plaintiff  was  in  tbe  town  of  Paden  and  had 
a  conversation  with  the  defendant  Cash  In 
whl(±  be  inquired  as  to  whether  she  was 
willing  to  sell  her  tract  of  land;  that  plain- 
tiff replied  that  her  price  was  $3,000  before 
they  struck  anything  In  the  well  being  drill- 
ed; that  the  defendant  Cash  told  plaintiff 
that  If  he  made  a  deal,  which  he  expected 
to  make  within  the  next  two  weeks,  that  he 
would  take  her  land  at  tliat  price,  and  re- 
quested plaintiff  to  say  nothing  about  it; 
that  on  November  6th  a  showing  of  gas  was 
struck  in  the  well  being  drilled  the  Prai- 
rie Oil  A  Gas  Company,  and  that  tbe  der 
fendant  Cash  had  knowledge  of  that  fact 
on  the  morning  of  November  6th;  that  on 
November  6th  defendant  Cash  called  plain- 
tiff on  the  telephone  and  inquired  If  she  were 
coming  to  town,  to  which  she  replied  that 
she  was  not ;  that  the  d^endant  Gash  then 
said  that  he  would  come  ont  to  see  her,  and 
did  drive  out  to  her  place,  wbere  he  propoMd 
to  buy  her  tract  of  land  for  tiie  sum  of 
$3^000  and  gave  her  a  check  for  flOO  to  Und 
tbe  bargain;  that  Shortly  after  C^sh  bad 
given  her  tbe  check  and  returned  to  town 
a  son  of  plaintiff  came  In  and  told  plaintiff 
that  they  had  strudt  gas  in  tbe  w^  adjacent 
to  her  land;  that  on  tbe  afternoon  of  tbe 
same  day  she  went  to  Paden  and  executed 
a  conveyance  of  the  tract  of  land  to  the  de< 
fendant  Cash;  that  she  received  the  pur- 
chase money  and  used  it  Plaintiff  further 
testified  that  she  bad  been  seriou^  sick 
during  that  year  from  January  ontU  Marcb 
and  bad  to  go  to  Olaremore  for  treatment; 
that  tbe  defiendaid  Gash  had  beoi  her  neigh- 
bor tor  some  years,  and  that  abe  bad  con- 
sulted him  about  ber  busineaa  affairs,  and 
regarded  blm  as  her  best  friend.  It  further 
appears  from  the  cross-examination  of  plain- 
tiff that  one  Cameron,  who,  so  ta.T  as  the 
record  discloses,  has  no  Interest  In  this  land, 
had  agreed  with  the  plaintiff  to  pay  the  costs 
of  the  prosecution  of  this  suit  and  bad  fur- 
nished bond  for  costs. 
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The  evidence  on  behalf  of  the  defendant 
Gadi  does  not  materiaUy  conflict  wlOi  the 
oTldenee  of  plalntUf  aa  to  his  knowledge  of 
the  striking  of  gas  In  tbe  well  or  aa  to  the 
ftict  that  he  made  no  dJsclosare  of  that 
knowledge  to  the  plaintiff.  Tba  defendant 
Gash,  howerer,  testified  that  when  the  plain- 
tiff came  to  town  on  November  6th  to  en- 
cnte  the  deed  after  she  had  learned  that  gas 
had  been  stmcSc  In  the  well,  the  plalnUff 
upbraided  him  for  having  concealed  the  fact 
that  gas  had  been  struck,  and  that  he  had 
said  to  her,  "It  U  like  this,  Ura.  Thomas,  you 
have  not  made  me  any  AeeA ;  If  you  are  not 
satisfied ;"  and  that  plaintiff  t^UM,  "Whm 
I  make  a  trade  I  stay  with  It,  so  I  am  going 
to  let  It  go;"  tiiat  tfaereupbn  the  deed  was 
executed.  This  conversation  was  not  denied 
by  the  plaintiff.  The  defendants  J.  J.  Elab- 
saba,  Jake  Zablondll,  J.  O.  Myers,  and  H.  I. 
Grimes  offered  evidence  tending  to  show 
that  they  had  purchased  their  respective 
Interests  In  this  tract  of  land  from  the  de- 
ftedant  Chah  befbre  Uie  commencement  of 
this  actl<m  and  without  any  knowledge  of 
any  right  or  claim  of  right  of  tbe  plaintiff  to 
the  said  tract  of  land.  The 'court  found  the 
land  to  be  worth  f2,000  as  agricultural  land, 
end  that  an  oil  and  gas  lease  on  said  land 
was  worth  about  $126  an  acre. 

The  defendant  dash  makes  several  assign- 
ments of  error,  which,  however,  all  practical- 
ly present  the  same  question:  That  the 
Judgment  of  the  court  was  not  sustained  by 
sufficient  evidence,  and  Is  contrary  to  law. 

[1]  This  being  an  equity  case,  under  a 
long  line  of  decisions  of  this  court,  we  have 
the  powM  to  ccm^er  the  whole  record, 
weigh  the  evidence,  and  tf  the  Judgment  of 
the  court  is  against  the  w^ght  of  the  evi- 
dence, cause  to  be  rendered  such  Judgment 
as  the  trial  court  should  have  rendered. 
Schock  V.  Fish,  46  Okl.  12,  144  Pac.  584; 
Success  Realty  Oo.  v.  Trowbridge.  160  Pac 
898;  Tudier  v.  Thraves,  ISl  Pac.  606;  Brlt- 
ton  V.  Morris,  158  Pac.  868. 

[1, 1]  The  plaintiff  seeks  in  this  action  a 
canodlatlcHi  of  h«  oonv^ance  upon  the 
ground  of  fraud,  the  fraud  alleged  ocmslstlng 
in  the  cmeealment  from  the  plaintiff  by  the 
defendant  Oadi  of  the  fiact  that  gas  had  been 
found  in  the  well  adjacent  to  plaindfTs  land. 
It  is  urged  on  behalf  of  plaintiff  that  the 
evidence  shows  such  relationship  between 
the  plaintiff  and  defendant  Gash  as  to  make 
it  the  doty  of  the  defaidant  Cash  to  make  a 
full  disclosure  to  the  plaintiff  of  the  facts 
within  his  knowledge  relating  to  this  land 
before  he  bought  it  from  her. 

On  tb»  other  hand.  It  is  urged  by  counsel 
for  defmdant  Cash  that  the  evidence  does 
not  dlsdose  any  such  relationship  between 
plaintiff  and  defendant  aa  to  Impose  any  duty 
upon  the  defendant  Cash  to  disclose  his  in- 
formation to  the  plaintiff,  and  so  long  as  he 
said  and  did  nothing  to  mislead  the  plaintiff 
be  might  maintain  silence  as  to  Information 
that  be  bad  obtained  and  be  within  his  rights. 


Numfflous  autSunrltles  are  dted  hj  counsel 
for  plaintiff  and  tor  defendant  sustaining 
their  respective  positions.  TbB  rales  laid 
down  in  the  authorlttes  dted  are  oondied  In 
general  language,  hedged  about  with  exc^ 
tlona,  80  that  no  case  dted  may  be  said  to 
be  directly  In  point,  since  upon  the  question 
of  ftaud  each  case  must  be  determined  by  the 
peculiar  facta  Involved  In  it. 

We,  however,  do  not  think  that  under  the 
facts  shown  in  this  case  that  it  is  necessary 
for  us  to  determine  whether  or  not  a  duty 
was  Imposed  uptn  the  defendant  Cash  to 
disclose  bis  knowledge  as  to  the  finding  of 
gas,  to  the  pTfiinHff  The  learned  trial  court 
In  determining  this  cause  seems  to  have  en- 
tirely overlooked  the  undiluted  testimony 
of  defendant  Cash  to  the  effect  that,  after  the 
plaintiff  had  discovered  that  gas  had  been 
found  and  before  the  execution  of  the  deed, 
when  he  was  questioned  by  plaintiff  as  to 
his  concealment  of  his  knowledge,  he  stated 
to  her  that  if  she  was  not  satisfied  she  need 
not  make  blm  a  deed,  and  that  she  replied 
that  when  she  made  a  trade  she  stuck  to  It. 
To  be  sure,  It  Is  stated  by  plaintiff  that  she 
was  not  aware  of  her  rights  in  the  premises 
when  she  executed  the  deed,  but  this  testi- 
mony not  being  denied  by  her  shows  that  be- 
fore she  executed  the  conveyance  she  was 
advised  that  If  she  was  not  satisfied  that  she 
need  not  execute  a  deed,  but  that  disregard- 
ing this  privilege  she  proceeded  to  carry  the 
contract  into  effect  and  executed  a  deed  to 
defendant  Cash. 

It  Is  well  settled  that  where  one  who  has 
been  Induced  to  enter  Into  a  contract  by 
fraud,  after  a  discovery  of  the  fraud  with 
full  knowledge  of  the  facts  and  of  his  own 
right  to  Impeach  the  contract  tor  firaud,  or 
who  ought  and  might  with  due  diligence  have 
been  aware  of  such  right,  proceeds  to  the 
execution  of  the  contract  and  receives  and  re- 
tains the  consideration  for  such  contract,  that 
he  thereby  ratifies  the  contract  and  is  estoi>- 
ped  to  set  up  thereafter  the  alleged  fraud  as 
ground  for  a  cancellation  or  resdEslon  of  the 
contract  2  Pwneroy'a  Equitable  Remedies, 
I  687;  Oldney  v.  GhappeU,  26  OU.  737.  HO 
Pac  1099;  KIngmsn  &  Go.  v.  Stoddard,  86 
Fed.  740.  29  a  G.  A.  413;  McLean  v.  Ghipp, 
141  D.  B.  429,  12  Sup.  Gt  29,  35  li.  Ed.  804. 

In  the  Instant  case  the  plaintiff  at  the  time 
she  executed  the  conveyance  was  fully  in- 
formed of  sU  the  tacts.  Nevertbdess,  she 
proceeded  to  oecnte  to  defendant  Cash  her 
deed  and  to  recdve  from  him  the  pnrdiaae 
money  and  ai^ropriate  the  same  to  her  own 
use.  It  does  not  qipear  from  the  evidence 
that  in  BO  doing  she  acted  under  uiy  influence 
or  suggestion  from  the  detendaiU  Cash.  In 
fact,  the  evidence  shoini  it  was  suggested  to 
her  that  she  need  not  carry  out  the  deal  it 
she  was  dlssatlsfled.  Under  those  drcum- 
stancea.  It  seems  dear  that  she  ratified  the 
contract  with  full  knowledge  of  all  the  factSt 
and  she  cannot  now  be  heard  to  complain. 
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We  are  conTlnced  ttiat  the  Judgment  of  the 
trial  court  Is  contrary  to  the  wel^t  of  ttie 
erldence,  and  that  on  the  whole  record  the 
jodgment  of  the  trial  court  Bhould  have 
been  ft>r  the  defendant  Cash. 

The  Jadgmrat  of  the  court  below  should 
therefore  be  reversed,  with  directions  to  en- 
ter Jodgmoit  dlamlaslng  the  petition  of  plaln- 
tJir. 

PSER  CURIAM.  Adopted  In  whole. 


CHICKASHA  INT.  CO.  v.  PHILLIPS  et  al. 
(No.  7193.) 

(Sapreme  Court  of  Oklahoma.    Oct.  10,  1916. 
Bdwaring  Denied  Dec.  12,  1916.) 

(ByUabut  by  the  Court.) 

1.  Tbiai.  «=»1&&— Motioh  «Y)a  Dikbotkd  Yeb- 

DICT— JQVFSOT. 

Where  at  the  dose  of  all  the  evidence  defend- 
ant interposes  a  demurrer  to  the  plaintifis'  evi- 
dence, same  wiU  be  treated  as  a  motion  to  di- 
rect a  verdict  in  favor  of  defendant. 

[Ed.  Note.^For  other  cases,  sea  Trial,  Cent 
Die  U  346,  352,  353;  Dec  Dig.  «s»166J 

2.  Tbiai.  4e»17S— Monoir  to  DisaoK  Vudioi 

^e  question  presented  on  a  motion  to  di- 
rect a  Tsrdict  is  wliether,  admitting  the  truth  of 
all  the  evidence  in  favor  of  the  party  against 
wluMn  the  action  is  contunplated,  hither  with 
aach  inferences  and  concluidons  as  may  be  rea- 
sonably drawn  from  it,  there  la  enough  compe- 
tent evidence  to  reasonably  sustain  a  verdict  in 
favor  of  such  party, 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  401-403;  Dec  Dig.  «s»17S.] 

3.  Bboexm  «b»88(8)— OomoBaioRB-^AoxroRB 

— JUBT  QUXSTION. 

Where  there  U  a  conflict  in  the  evidence  as 
to  who  was  the  procuring  cause  of  the  sale  of 
real  «rtate,  the  issue  of  fact  thus  made  should 
be  submitted  to  the  jury  under  proper  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
T>h-  H  128,  129;  Dec  Dig.  «=>88(8).] 

4.  TaiAL  «=>260(1)— iBeTEUcnoNS— RbQOTBT. 

Where  propositions  of  law  contained  in  re- 
quested instructions  are  fully  and  fairly  covered 
in  iiistmcti<»is  ginoi.  It  is  not  wrar  to  nfuse 
such  requests. 

Note.— For  other  cases,  see  Trial  Cent 
Dig.  I  651;  Dec  Dig.  «»20D{1).] 

■mnr  from  ^County  Court.  Grady  Oonnty; 
N.  M.  WMUams,  Judge. 

Actton  by  W.  T.  PhUUpa  uid  O.  8.  Fwiny. 
partners,  doing  business  under  the  firm  name 
of  PtallllpB  ft  Penny,  and  otbera  against  the 
Chlckasha  Investment  Oompany,  a  corpora- 
tion, niere  was  a  Judguiibnt  tax  plalntUfa, 
aod  defoidant  brings  error.  Afflrmed. 

Holding  &  Herr,  of  Chlckasha,  for  plalotlfl 
in  error.  Bond,  Melton  &  Melton,  of  Chlc- 
kasha, for  defendants  In  error. 

HABDT,  J.  Defendants  In  error,  as  plaln- 
tiffH,  began  this  action  to  recover  of  plain- 
Hff  In  error  a  certain  sum  all^^  to  be  due 


as  commissions  for  selling  certain  property 
belonging  to  plaintiff  in  error.  The  parties 
will  be  referred  to  h««  as  they  appeared  in 
the  trial  court  Trial  resulted  in  verdict 
and  Judgment  for  i)lalntlffa,  and  defendant 
prosecutes  error. 

[t-4]  The  first  ground  ni^ed  for  reversal 
Is  that  the  court  erred  In  overruling  defend- 
ant's demurrer  to  the  evidence.  Ad  eiaminn- 
tion  of  the  case-made  falls  to  show  that  a 
demurrer  was  Interposed  at  the  close  of 
plaintiffs'  evidence,  but  does  show  that  at  the 
close  of  all  the  evidence  demurrers  were  in- 
terposed, action  was  originally  against 
the  Chlckasha  Investment  Company  and  two 
Individuals.  The  court  sustained  demurrers 
on  behalf  of  Oie  individual  defendants  and 
overruled  d«nurrer  of  the  Chlckasha  Invest- 
ment Company.  The  Journal  entry  of  Judg- 
ment recites  that  demurrer  was  interposed 
and  taken  under  advisement  by  the  court  un- 
til the  close  of  all  the  evidence.  Inasmudi 
as  it  does  not  appear  from  the  case-made 
that  demurrer  was'  Interposed  to  plaintiffs' 
evidence  at  the  dose  thereof,  we  shall  treat 
the  dwiurrer  as  a  motion  to  direct  a  verdict 
or  a  request  for  a  peremptory  Instruction  In 
favor  of  defendant;  and  this  would  present 
the  question  whether,  admitting  the  truth  of 
all  the  evidence  given  in  favor  of  plalntlfls, 
together  with  such  Inferences  and  concflu* 
slons  as  may  be  reasonably  drawn  there- 
from, there  la  enough  competent  evidrace  to 
reasonably  support  a  Judgment  for  plaintiffs. 
Cooper  V.  I^esner,  24  Okl.  47,  lOS  Pac.  1016, 
28  L.  B.  A.  <N.  S.)  1180,  20  Ann.  Ons.  29; 
Harris  v.  IC^  K.  A  T.  By.  Co.,  24  OfcL  341. 
108  Pac:  758,  24  L  B.  A.  (N.  S.)  8b& 

The  propOTty  In  oontroversy  was  a  certain 
bride  building  In  the  dty  of  Chlckasha ;  and 
W.  T.  PhlllipB,  one  of  the  plalntUEs,  testlfled 
that  he  figured  ont  a  proposltlim  whereby  the 
property  In  question  could  be  purchased  by 
the  county  tot  courthouse  purposes  upon  the 
installment  plan  at  an  annual  payment  of 
less  than  the  county  was  paying  as  rent,  and 
submitted  the  proposition  to  the  defendant, 
with  whom  he  entered  into  an  agreement 
regarding  the  sale  thereof,  and  then  submit- 
ted the  matter  to  the  board  of  county  com- 
missioners by  taking  it  up  personally  with 
the  chairman  of  the  board  and  by  filing  a 
typewritten  proposition  with  the  county  clerk 
while  the  board  of  county  commissioners 
were  In  ses&lon,  with  the  request  that  it  be 
presented  to  the  board.  He  further  testified 
that  the  board  of  county  commissioners  did 
accept  the  proposition  submitted  by  him ; 
that  Mr.  Speake,  president  of  the  defendant 
company,  told  him  after  the  purchase  that 
the  board  of  county  commissioners  had  ac- 
cepted the  proposition  submitted  by  him 
and  purchased  the  property,  and  that  plain- 
tiff was  entitled  to  his  commission,  and  that 
the  chairman  of  the  board  of  county  commis- 
sioners had  told  him  that  the  proposition 
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which  tbe  board  accepted  and  upon  which 
they  purdiased  the  pr<^rty  was  the  propo- 
sition submitted  by  hJm.  The  testlm«iy  of 
plaintiff  as-  to  the  statements  by  the  presi- 
dent of  the  defendant  company  and  by  the 
chairman  of  the  board  of  comity  commission- 
ers' was  not  denied,  miere  waa  a  conflict 
In  the  evidence  of  plaintiffs  and  some  of  the 
evidence  of  defendant,  but  that  offered  by 
plaintiffs  which  we  have  set  out  was  suffi- 
cient to  raise  an  issue  of  fact,  and,  If  true, 
to  support  a  judgment  in  their  favor.  Tbla 
being  true,  it  was  the  duty  of  the  court  to 
overrule  the  demurrer  and  submit  the  Is- 
sues to  the  jury  by  proper  instructions.  Lane 
V.  a.'O.  ft  G.  Ry.  Co.,  19  Old.  324,  »1  Pac 
883;  Taylor  v.  Ins.  Co.  of  North  America, 
2S  Okl.  92.  106  Pac.  354,  138  Am.  St.  Rep. 
906;  Midland  Sav.  &  L.  Go.  v.  Sutton,  30 
Okl.  44S.  120  Paa  1007;  Adams  v.  Coon,  36 
Okl.  644, 129  Pac.  861,  44  Ll  R.  A.  (N.  S.)  624; 
Gamble  v.  Riley,  39  OM.  363.  136  Pac.  390; 
Mod.  Brotherhood  of  America  v.  Beshara,  42 
Okl.  684.  142  Pac.  lOU;  B<dilegel  v.  FaUer, 
149  Pat  1118. 

In  this  connection  it  may  be  stated  that 
after  the  proposition  of  plaintiff  waa  submit- 
ted there  appeared  to  be  some  delay  In  the 
negottatloos.  and  the  president  of  the  de- 
fendant c(mipany,  Mng  anxious-  to  consum- 
mate the  deal,  sought  the  assistance  of  one 
Undsay,  who  had  at  one  time  served  In  the 
capacity  of  county  clerk,  and  was  then  acting 
as  tax  ferret,  and  arranged  with  him  to  as- 
sist In  furthering  the  proposition  submitted. 
It  was  admitted  by  Mr.  Speake,  preeddent  of 
the  defendant  company,  that  he  employed 
Lindsay  because  of  his  former  experience, 
which  he  thought  would  help  get  the  proposi- 
tion ttirough,  and  that  the  pro[K>sltlon  which 
was  gotten  through  waa  the  one  submitted 
by  Phillips.  lAndsay  received  a  commission 
for  his  services,  which  was  paid  after  this 
suit  was  commenced,  one-half  of  which  lie 
paid  to  Bradley,  the  county  clerk. 

Error  Is  predicated  upon  the  refusal  of  the 
court  to  give  certain  Instructions  requested 
by  defendant.  Request  No.  1  was.  In  sub- 
stance, to  the  effect  that  before  plaintiffs 
could  recover  the  jury  must  believe  that 
plaintiffs  submitted  a  plan  of  purchase  to  the 
board  of  county  commissioners  which  was 
adopted  by  them  through  the  efforts  of  plain- 
tiffs. This  proposition  was  covered  by  In- 
struction No.  6,  in  which  the  Jury  were  told 
that,  If  they  believed  from  a  preponderance 
of  the  evidence  that  plaintiffs,  as  agents  of 
defendant,  brought  about  the  consummation 
of  the  agreement  and  contract  of  sale,  plain- 
tiffs were  entitled  to  recover.  This  was  a 
correct  statement  of  the  law.  If  plaintiffs 
submitted  the  proposition  to  the  board  of 
county  commissioners,  and  same  was-  ac- 
cepted, and  the  propotr  purchased  In  pniv 


suance  thereof.  It  would  be  Immaterial 
whether  plaintiffs  put  forth  any  other  effort 
In  trying  to  persuade  or  influence  the  accepts 
ance  of  said  proposition.  Under  these  cir- 
cumstances they  would  be  the  procuring 
cause  of  the  sale,  and  would  be  entitled  to 
their  commission;  and  this  proposition  was 
fairly  presented  in  instruction  No.  0.  Rob- 
erts V.  Markham  et  aL,  26  Okl.  387,  109  Pac 
127;  Wheelan  et  al.  v.  Hunt,  37  Okl.  523, 1S8 
Pac.  62 ;  Elchoff  v.  Russell,  149  Pac.  146. 

Request  No.  2  Is,  in  substance,  that  If 
plaintiffs  abandoned  the  employment  and  the 
sale  was  made  through  the  efforts  of  others, 
plaintiffs  could  not  recover.  This  point  was 
fully  and  fairly  covered  by  Inatraetlon  Na 
7,  wherein  the  Jury  were  told: 

That,  if  they  believed  from  the  evidence  that 
plaintiffB  did  not  bring  about  the  purcbase  of  the 
property,  "or  that  they  bad  abandoned  procuring 
a  puretuLBer,  and  the  matter  was  afterwards  tak- 
en up  by  some  one  else,  and  the  contract  or 
agreement  finally  entered  into  between  the  in- 
vestment company  and  the  commissioners  of 
Grady  county  waa  not  brought  about  by  the 
plaintifb,  but  waa  eonsummated  by  otiier  agency, 
your  vttdict  should  be  a  Terdict  for  the  defuia- 
ant" 

See  Nation  v.  Harness,  83  OkL  630,  126 
Pac  799;  Wheelan  v.  Hunt,  supra;  Menten 
T.  Richards,  163  Pac  1177. 

Request  No. -8  was  to  the  effect  that  plain- 
tiffs would  not  be  entitled  to  recover  their 
commission  unless  they  submitted  their  prop- 
osition to  the  board  of  county  commissioners 
In  open  session.  There  was  no  error  In  re- 
fusing this  request  Plaintiff  testiQcd  that 
he  filed  his  preposition  with  the  count}-  clerk, 
while  the  commissioners  were  In  session,  and 
In  the  presence  of  the  board,  witli  the  re- 
quest that  it  be  presented.  The  defendant 
relies  upon  the  case  of  Commissioners  t. 
Seawell.  8  Okl.  2S1,  41  Pac.  SSXt,  In  support 
of  this  request.  That  ease  merely  declares 
the  rule  that  the  board  of  county  commis- 
sioners can  only  contract  to  bind  the  county 
while  they  are  sitting  as  a  board,  and  an 
agreement  with  one  of  the  members  In  the  ab- 
BOice  of  the  others  does  not  bind  the  county. 
The  statement  there  announced  Is  the  cor- 
rect statement  of  the  law,  but  that  case 
does  not  hold  that  a  person  in  order  to  enter 
into  a  valid  contract  with  the  county  must 
personally  appear  before  the  commisslonera 
while  In  session.  In  this-  case  a  written  prop- 
osition was  prepared  and  filed  with  the  clerk, 
to  be  considered  by  the  board,  and  it  appears 
from  the  evidence  and  the  findings  of  the 
jury  waa  accepted  by  them  wldle  in  regular 
session,  and  a  purdiase  of  the  property  ac- 
tually consummated. 

There  are  no  exceptions  to  the  Instructions 
given. 

The  judgment  of  the  trial  court  to  tbere- 
tare  afllnned.  All  the  Jostlcea  oonoor. 
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EGAN  T.  INGRAM  ct  al.   (No.  t»89.) 

(Supreme  Court  of  OUahoma.    Oct.  10,  1916. 
Rebearlng  Denied  Dec  12,  Idld.) 

(Bvtlabm  hv  th9  Otmrt.) 

1.  Indians  4=»1B(1)  —  ImiiAir  "Lktam  —  T>m- 

POflAX. 

Under  the  act  of  Congreu  of  May  27,  1908 
(chapter  199, 35  Stat  812),  vhich  became  efeeG< 
tive  JoIt  27, 1903,  the  allotted  tanda  of  a  Gbero* 
kee  Indian  minor  of  nine  thirty-seconds  Indian 
blood  is  subject  to  a  federal  restriction  upon  the 
lifbt  of  alienatioD  durinx  the  minority  of  auch  an 
aUottee,  unless  and  untu  aach  alienation  ia  duly 
authorized  by  the  proper  county  court  of  the 
state  of  Oklahoma,  in  the  azerciae  of  ita  probata 
jorisdiction  aa  permitted  in  this  reapect  19  said 
act 

[Ed.  Note.— For  other  casea,  see  Indians, 
Cent  Dis.  I  S»;  Dee.  I>I|.  «=:»15(1).] 

2.  Indians  «S315(1)  —  Indian  Lands  —  Dis- 

POBAI>. 

Under  the  act  Congress  of  May  27,  1908, 
whidi  became  offectiTe  July  27.  1908,  a  male 
Oherokee  Indian  ia  a  min(nr  until  be  has  attained 
the  age  of  21  yeara;  and  it  ia  not  within  the 

Eower  of  the  state  to  confer  majority  rights  npon 
im  so  aa  to  affect  tha  federal  reatrietion  upon 
the  right  of  aUenatlon  of  bfa  allotted  lands  dur- 
ing sock  minority. 

[Ed.  Note^For  oUier  caMs,  Me  Indians. 
Oent.  Dig.  1 89;  Dec  Dig.  «»isa).] 
8.  Indians  ^15(1)  —  Indian  Lands  —  D»> 

POSAI* 

Under  the  act  of  Congress  of  May  27,  1908. 
vhkh  became  effective  July  27,  1908,  an  at- 
tempted alienation  of  the  allotted  lands  of  a 
Cherokee  Indian  minor  of  nine  thirty-seconds  In- 
dian blood,  ia  violation  of  the  federal  reatrlctioit 
thereon,  ia  "absolutely  null  and  void." 

FEd.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  H  38,  89;  Dec.  Dig.  «=>15(D.] 

Error  from 'District  Court,  Tulsa  County; 
I*.  M.  Foe,  Judge. 

AcUon  by  James  Bgan  against  John  M, 
Ingram  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

DaTidson  ft  ^niUams,  and  I*  M.  Lane,  all 
ct  Tnlsa,  for  plalntifl  In  error.  Bldfflsoii  * 
CampbeU  and  O.  S.  Bootb,  aU  of  Tulsa,  for 
defendai^  In  error. 

THACKBB,  J.  Th»  plaintiff  In  error  will 
tw  designated  as  p^lntlfl  and  the  dfif^dants 
In  error  as  defendants.  In  accord  with  thdr 
respective  titles  in  the  trial  court 

The  plaintiff,  aUeglnf  possesston  and  title 
In  himself;  brought  this  action  on  Mardi  22, 
1913,  to  quiet  title  in  himself  to  lots  1  and 
2  of  section  1.  township  90  wwtb,  range  18 
east,  in  Tnlsa  county,  OkL,  against  defend- 
ants, who  he  allies  assert  some  adverse  right, 
title,  and  Interest  to  this  land  onder  certain 
pretended  conTeyences,  the  nature  of  whidi 
he  asks  that  they  be  required  to  disclose. 

The  defraidant  John  II.  Ingram,  answering 
fbr  hlmsdf,  and  the  defendants  U  D.  Marr, 
Jr.,  and  Emma  0.  Marr,  Joining  In  another 
answer  ftir  themselTes,  in  the  first  count  of 
their  respectlre  answers,  make  a  general  de- 
nial of  the  allegations  of  plaintiff's  petition. 


The  defendant  Ingram  In  the  second  count  <tf 
his  answer  alleges  title  and  possession  to  a 
part  of  this  land  In  himself.  The  defendants 
Marr  in  the  second  count  of  their  answer  al- 
lege title  and  possession  in  themselves,  except 
that  they  allege  that  possession  was  wrongful- 
ly takw  by  plalntifl  a  short  time  prior  to  the 
eommencement  of  this  sctlon  and  then  wrong- 
fully withheld  from  them.  In  the  second 
count  of  each  of  these  answers  it  is  alleged 
the  defoidants  that  plaintlic'B  claim  is 
a  cloud  upon  their  respecdve  titles;  and  they 
sererally  pray  that  these  titles  be  quieted 
in  themselves.  In  the  answer  of  the  defend- 
ants Marr  there  Is  also  a  prayer  for  .the 
restoration  of  possession. 

[1-S]  The  undisputed  evidence  shows  that 
ChllU  Henson,  a  citizen  of  the  Cherokee  Na- 
tion, of  only  nine  thirty-seconds  Indian  blood, 
on  September  21, 1909,  owned  all  of  this  land 
as  a  part  of  his  homestead  and  suri^na  allot- 
ments; that  on  said  date  he  was  a  minor 
within  about  1  year  of  his  majority;  that 
on  Bald  date  the  district  court  of  Tulsa  coun- 
ty m%de  an  order  purporting  to  confer  ma- 
jority rights  upon  blm  under  the  Laws  of 
1895,  pp.  180.  181  (sections  4427-1480,  Rev. 
Laws  1910);  that  thereafter,  upon  the  same 
day,  he  executed  and  delivered  a  general 
warranty  deed,  purporting  to  copvey  this 
land,  for  a  consideration  of  $1,000  actually 
paid  him,  to  Ed.  T.  Egan,  who,  on  September 
8,  1810,  executed  and  delivered  a  like  deed, 
purporting  to  convey  the  same  to  the  plain- 
tiff; that  on  October  4,  U910,  the  said  Chilli 
Henson,  having  attained  his  majority  (Mt  21 
years  in  the  meantime,  upon  a  recited  consid- 
eration of  ¥500,  of  which  only  a  email  part 
was  actually  paid,  executed  and  delivered  to 
the  defendant  Ingram  a  general  warranty 
deed,  purporting  to  convey  all  of  this  land  to 
said  Ingram,  who,  thereafter,  on  the  same 
day,  executed  and  delivered  a  like  deed,  pur- 
porting to  convey  a  portion  of  the  same  to 
the  defendants  L.  D.  Marr,  Jr.,  and  Bmma  C. 
Marr;  that  on  February  20,  1913,  the  said 
Chilli  Henson  executed  and  delivered  a  qult- 
daim  deed  of  all  of  this  land  to  the  plaintiff. 

The  evldoice  adduced  in  t)ehalf  of  ttie  plain- 
tiff tends  to  show  that  his  grantor  and  him- 
self, in  succession,  were  In  continuous  actual 
possession  of  this  land  after  ChllU  Henson 
executed  his  deed  of  September  21,  1909,  and 
that  neither  Chilli  Henson  nor  any  one  by 
whom  he  could  have  claimed  title,  at  the 
time  of  his  deed  of  October  4,  IfttO,  had  been 
In  possession  of  the  same  under  any  claim 
of  title,  or  of  the  reversion  and  remainder 
thweof ,  or  had  taken  the  rents  and  profits 
thereof  for  the  space  ot  1  year  before  the  ex- 
ecution and  delivery  of  the  latter  deed. 

The  evidence  adduced  In  behalf  of  defend- 
ants tends  to  show  that  neither  the  plaintiff 
nor  his  Immediate  grantor  had  been  hi  pos- 
session of  any  portion  of  this  land  when  the 
deeds  of  October  4,  1910,  were  executed  and 
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deUvered  by  CfliUll  ^nsoa  to  the  defraidaat 
Ingram,  and  by  the  latter  to  tbe  defendanta 
Marr,  and  that  ChUll  Hensmi  was  then,  and 
at  all  times  after  receiving  his  allotment  of 
the  same,  In  the  actnal  poB9eBalon  tlKreof ; 
that  npon  the  ezeention  and  dellTery  ci 
the  deed  of  October  4,  1910;  the  defendante 
took,  and  hare  since  been  In,  the  actnal  pos- 
session of  this  land,  ex(»pt  for  an  Intmidw 
plidntlfl  npon  that  portion  claimed  by  the 
defendants  Marr  a  short  time  b^oro  this  ac- 
tion was  commenced. 

The  trial  court  gave  Judgment  against  the 
plalntUf  and  for  the  defendants,  quieting  the 
title  in  the  latter  and  awarding  to  the  def«id- 
ants  Maxr  the  possession  of  their  portion  of 
the  same,  and  the  plaintiff  brings  the  case 
to  this  coort  for  review. 

It  on  Febraax7  21,  1)909,  Uiese  allotted 
lands  wen  subject  to  any  federal  restriction 
upon  caiUli  Hen8on*i  right  to  alienate  which 
was  violated  by  the  deed  of  that  date,  that 
deed  was  "absolntely  null  and  void"  under 
the  act  of  Oongress  of  Ifay  27.  1908,  which 
took  efCeet  on  July  27, 1IK>8,  and,  being  piere- 
fore  subject  to  this  attack,  the  Judgmait  of 
the  trial  coort  should  be  affirmed.  It,  on 
S^tember  21,  1909,  these  lands  were,  as  ex- 
pressly declared  In  the  first  section  of  said 
act  ai  Oongress  **free  from  all  restrictions," 
that  is.  free  firom  all  federal  restrictions,  so 
that  OhllU  Henson,  being  a  minor,  was  merdy 
subject  to  the  Incapacity  of  minors  In  general 
in  this  state,  and  so  that  his  conveyance  was 
merdy  voidable  mran  his  disafflimance  of  the 
same  during  his  minority,  or  within  1  year 
after^  attaining  his  majority  "npon  restoring 
the  donslderation  to  the  party  from  whom  it 
was  received  or  paying  its  equivalent  with 
interest."  as  provided  by  section  8973,  Stat- 
utes 1890  (section  885.  Bev.  I«.  1910),  tbe 
Judgment  of  the  trial  court  is  wrong,  and 
should  be  reversed.  In  other  words,  the  prin- 
cipal question  Id  this  case  Is  as  to  whether 
the  act  of  Congress  sets  these  lands  absolute- 
ly free  from  all  federal  r^ricttons,  or  only 
npcm  condition,  during  the  minority  of  such 
allottees,  that  their  alienation  or  incumbrance 
is  authorised  by  a  county  court  of  this  state. 
In  Jefferson  v,  Winkler,  26  OkL  663. 110  Faa 
755,  decided  on  July  12, 1910.  this  act  of  C!on- 
gress  was,  for  reasons  therein  fully  set  forth, 
construed  as  removing  the  federal  restrictions 
on  alienation  or  incumbraaces  during  the 
minority  of  such  allottees  only  upon  the 
condition  that  such  alienation  or  Incumbrance 
should  be  authorized  by  the  county  courts 
of  Uils  state,  to  which  end  tbe  exercise  of 
the  essential  jurisdiction  over  the  persons  and 
property  of  such  minors  is  permitted  to  such 
courts;  and  since  that  time  there  has  been 
an  unbroken  line  of  decisions  to  the  same 
effect.  Kirkpatrlck  v.  Burgess,  29  Okl.  121, 
118  Pac.  764;  GiU  v.  Haggerty,  32  OkL  407, 
122  Fac.  641;  Oampbell  v.  McSpadden,  34 
OkL  377,  127  Pac.  864;  Tlrey  v.  Darneal.  37 
Okl.  606,  133  Pac  614;  Tlrey  v.  Darneal,  37 
OkL  611,  132  Fac.  1087;  F.  B.  Oollina  Inv. 
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Co.  V.  Board.  148  Bac.  846 ;  Bel!  t.  FItxpab- 
rick,  167  Fac.  834 ;  McKeever  v.  Carter,  157 
Pac  56;  Tmskett  v.  Cloaser,  286  U.  S.  223, 86 
Sup.  Ct  886,  i{9  L.  Bd.  649. 

In  Jefferson  v.  Winkler,  atxpnt  as  already 
stated  in  effect,  this  act  of  Congress  is  con- 
strued as  if  It  had  read: 

^  "AD  lands,  including  homeateads,  ot  said  allot- 
tees enrolled  as  intermarried  whites,  as  freed- 
men,  and  as  mixed-blood  Indiaos  having  less 
than  half  Indian  blood,  including  minors,  shall 
be  free  from  all  restrictions ;  provided,  however, 
the  allotted  lands  of  snch  minors  may  be  alien- 
ated or  incumbered  during  the  minority  of  snch 
allottees  only  upon  the  authority  of  the  county 
courts  of  tbe  state  of  Oklahoma,  which  courts 
shall,  except  as  otherwise  specifically  provided 
by  law,  have  Jurisdiction  of  the  persons  and 
property  of  such  minor  allottees." 

In  Tmskett  v.  Cloeser,  supra,  the  Supreme 
Court  ot  tlw  United  States,  in  commenting 
upon  Jeff  arson  v.  Winkler,  supra,  said: 

"In  Jefferson  v.  Winkler  an  Indian  girl  mar- 
ried when  she  was  under  18,  and  while  under 
that  age  conveyed  her  allotment  It  was  held 
ttiat  under  the  general  taw  of  Oklahoma  the  mar- 
riage emancipated  her.  but  that,  notwithstand- 
ing, her  conveyance  was  void,  ttie  act  of  May 
27, 1908,  prevailing  over  the  state  law.  The  rea- 
soning of  the  court  is  directly  antagonistic  to 
that  of  appellants  in  the  case  at  bar,  the  same 
contentions  being  urged  In  that  case  as  in  this. 
In  other  words,  it  was  contended  that  section 
1  of  that  act  was  absolute,  and  was  not  modified 
by  section  2,  and  the  court,  couBldering  all  of 
the  provisions  of  the  act,  was  of  opinion  that  the 
legislatiTe  Intention  was  to  provide  that  the  al- 
lotted lands  of  freedmen  and  mixed-blood  Indians 
of  leas  than  baif  Indian  blood,  under  the  age  of 
18  if  a  female,  and  under  the  a!^e  of  21  if  a  male, 
might  be  sold  under  the  supervision  and  Jarisdio 
tion  of  tbe  probate  courts  of  the  state  and  not 
otherwise.  The  court,  therefore,  decided,  npon 
a  consideration  of  the  act  of  M.tj  27,  1908.  and 
of  the  laws  of  the  state,  that  the  latter,  removing 
the  disability  of  minority,  do  not  extend  to  In- 
dian minors  as  defined  by  the  act  of  Congress. 
The  decision  has  been  followed  In  Tirey  v.  Dar- 
neal. 37  Olil.  606,  133  Pac.  614 :  also  Tirey  v. 
Darneal,  37  Okl.  All.  132  Pac  1087.  The  con- 
struction has  become  a  rule  of  property  In  the 
state,  and  we  ebmHA  be  disposed  to  accept  it  as 
such,  even  if  we  had  donbts  of  tbe  eonstrnctlon 
of  the  act  of  May  27, 190a'* 

Section  6  of  this  act  of  Congress  reads: 
**That  any  attempted  alioiatioD  w  incum- 
brance by  deed,  mortgage,  contract  to  sell,  power 
of  attorney,  or  other  mstmment  or  method  of 
Incumbering  real  estate,  made  before  or  after  ap- 

{)roval  of  this  act,  which  affects  the  title  of  the 
ands  allotted  to  allottees  of  tbe  Five  Civilised 
Tribes  prior  to  removal  of  rastrictiens  therdrom, 
and  also  any  lease  of  such  restricted  land  made 
in  violation  of  law  before  or  after  the  approval 
of  this  act  shall  be  abcolutslv  miB  void." 
(The  italldsathm  is  burs.) 

Tbe  foregoing  cases  also  show  that  no 
qualification  whatever  attadkes  to  the  decla- 
ration in  the  above-quoted  sectlini  in  the 
act  of  Hay  27,  1908;  that  any  attempted 
alienation  or  incumbrance  of  the  allotted, 
lands  of  Indian  minors  in  violation  oi  the 
federal  restrictions  thereon  are  "absolutely 
null  and  void";  and,  Indeed,  the  use  of  the 
word  "absolute^  In  this  section  excludes  the 
possibility  of  allowing  any  qnaliflcation  to 
that  declaradon  ^earsoU  T.  Cbapln,  44  P&. 
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{S  Wri^t]  9.  14,  and  Tbomptoa  t.  Craft,  288 
Pt.  12G.  86  AO.  1107)  u  effecUvely  ai  the  use 
of  tbs  language  that  was  emptoT^d  in  aection 
16  of  the  Sm^ainental  Greek  Agiennent 
wonld  do. 

The  plaintiff  not  only  contends  that  the 
aforesaid  order  of  the  district  court  ot  Sep* 
tember  21,  1908,  conferred  majority  rl^tB 
upon  Cbllll  Henaon  but  he  contends  that  It 
was  necessary  for  the  defendants  to  have 
pleaded  bis  minority,  etc.;  but,  of  course,  this 
cannot  be  so  if,  as  we  think,  this  land  was, 
on  September  21,  1909,  subject  to  a  federal 
restriction  in  respect  to  the  minority  of  this 
allottee  against  alienation,  and  his  attempt- 
ed alienation  on  that  date  was  "absiflutely 
DQll  and  Told." 

Where  such  allottee  still  has  the  consid- 
eration for  such  attempted  alienation  or  In- 
ouDbrance,  or  the  proceeds  of  the  same, 
It  may  be  that  a  court  of  eijoity  would  refuse 
him  the  afflrmatlTe  relief  of  adjudging  sudi 
aUeaatlon  or  incumbrance  void  except  upon 
OHidltkMi  that  he  do  eqnity ;  hot  no  such  rea- 
son exists  for  refniring  snch  relief  to  a  third 
party,  holding  a  ralld  deed  from  sndi  Indian 
minor  tax  whidi  he  has  paid  a  TOlnable  con- 
sideiatloD,  against  another  pai^,  rjn^ming 
under  an  absolutely  void  deed  from  the  same 
source; 

The  fozfigofaig  aiveaia  to  be  an  obrloutily 
nfflctent  answer  to  every  question  presented 
for  our  rerlew,  and  we  have  not  thon^t  it 
necessary  to  discuss  to  any  considerable  ex- 
tent some  of  these  questions. 

VoT  Oie  reasons  stated  tb»  Judgment  Is 
affirmed. 

TUBNKR,  SHABP,  and  HAQDY,  JJ.,  con- 
cur. KANE,  G.  Jp,  not  participating. 


POWLEB  T.  FOWLEa    (No.  8041.) 
(SnpTflna  Goort  of  Oklahoma.  Kot.  21,  1916.) 

(SyUahut  &y  the  Court.) 

1.  I^TOBCK  «S9280— DXOUIOHS  BXTIBWABLI 
— OBDSB  FOB  AUKONT. 

An  order  allowing  alimony  pendente  lite 
u  not  a  final  order  from  which  an  appeal  will 
fie  to  this  court. 

Mot«.-~For  odier  easea,  sea  Divoveb  Gent 
1764;  De&  Ugr4M^0L] 

&  1>IT0B0B  «=s>214(4)  —  AuHomr  —  Oboeb — 
YAUDirr. 

Aa  order  tor  alimoay  pendente  lit«  la  not 
nnd  because  no  evidence  on  behalf  of  the  de- 
fendant was  heard. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  628-6S1 ;  Dec:  Dig.  ^214(4).] 

8.  DivoBOB  4=»286— Bbvdew— Disoucnon  or 

TlUL  COVBT— AXLOWANCE  or  AlUIONT. 
An  order  for  alimony  pendente  lite  will  sot 
be  reversed  for  abuse  of  discretion  by  the  trial 
eoort  in  refuainE  to  bear  testimony  offered  hj 
the  defendant  thereon,  where  the  trial  conrt 
offers  to  hear  such  testimony  upon  a  motion  to 


reduce  the  amount  allowed,  and  no  such  motion 

is  filed. 

£Ed.  Note.— For  other  cases,  see  Divorce, 
^.*-'^J»'«»;,"*»iJP«-.%,«==*286;  Ap- 
peal end  Error,  Cent  Dig.  |  fi98.] 

4.  GONTBlCPr  $=966(8)  —  PSGSEHTTRO  QtTBS- 

xions  zif  Tbiai,  Coubp— Oonduot  of  Jddsb 

— OBJBOTIOna  OB  Bxobptiohs. 
The  question  of  whether  the  trial  court 
during  the  trial  asked  questions  indicating  his 
opinion  of  the  gnilt  of  a  defendant  chained  with 
contempt  ia  not  before  na  for  review  where  no 
objection  or  exception  was  taken  to  such  qaea- 
tions. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Gent  Dig.  I  229:  Dec  Dig.  «»66(8).] 

5.  CoimcMPT  «=:>66(7)— ABamcBKT  or  Couk- 
bxl— Pbbjudicb. 

Bemari£B  of  counsel  in  atgnnunt  eaaminedj 
and  held  not  prejudicial. 

rEid.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  282-237;  Dee.  Dig.  «s>66(7).] 

6.  DivoBCE  ^=>215— Alxuont  Pendente  Lite 
— Eabnino  Capaoitt  07  Defendant. 

Id  fixing  alimony  pandenta  Ute,  the  tans- 
band's  abili^  to  earn  money  is  an  elonent  to  be 

considered. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  632-634:  Dec.  Dig.  ^219.] 

7.  DiVOBCE     ^2^^— AXJMOnT  — DUOBB- 
OIEIfOB  OF  OBDBB-^dONTBUFT. 


A  man  wbo  has  no  money  or  tangible  proper- 

gmay  be  punished  for  contempt  of  conrt  in 
Uine  to  pay  alimony  adjudged  to  be  paid  by 


Idm,  it  be  makes  no  honest  effort^  eonskierlng 
his  physidal  and  mental  capabilities,  to  work 
and  earn  money  to  pay  the  same. 

[Ed.  Note.— For  other  cases,  see  Diroree, 
Cent.  Dig.  I  760;  Dee.  Dig.  «»208(9).] 

8.  Tbial  «=3252(1)— iNSTBUonoNB— Appijca- 
Bxurr  TO  Cabb. 

It  is  not  error  to  refuse  offered  instructions 
which,  though  correct  as  statonents  of  abstract 
principles,  ere  not  applicable  to  the  facts  of  the 
particular  case. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig-  U  D96,  612;  Dec  Dig.  «=»262(1M 

9.  Tbial  »s>26Q(1)— iNsrancnows  "Bbqcitb 
— Instbuctxohs  Albkadt  Given. 

It  is  not  error  to  refuse  offered  Instructlona 
which  are  fairly  covered  by  the  general  diarge 
given  by  the  trial  conrt 

[Ed.  Note— For  other  cases,  see  TriaL  Osat 
Dig.  S  651 ;  Dec  I>ig.  «=»260(1).} 

10.  Appbai,  and  Bbbob  «=»1064<1)— Bmnr— 

HABMLESB  EbBOB— iNSTBUCTIOnS- 

A  cause  will  not  be  reversed  for  misdirection 
of  the  jury  unless  It  appears  that  the  error  com- 
plained of  has  probably  resulted  in  a  miscar- 
riage of  justice  or  constitutes  a  substantial  vio- 
lation of  a  statutory  or  constitutionai  right 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4219 ;  Dec  Dig.  «s»1064a) ; 
Trial.  Cent  Dig.  H  025,  65S.] 

Oommlsaloners'  Opinion,  DIvMon  Na  2. 
Appeal  from  District  Court,  JAhnaon  County ; 
J.  H.  Unebau^  Judge. 

Action  bf  Boxle  Fonder  against  Goy  A. 
Fowler.  From  a  Judgment  finding  defendant 
guilty  of  contempt,  he  appeals.  Affirmed. 

Comdlns  Hardy,  of  Tishomingo,  for  plain- 
tiff In  error.  Robert  M.  Balney,  of  Atf^a, 
for  defendant  in  error. 

BURFORD,  O.  Boxle  Fowler  sued  Guy 
A.  Fowler,  her  husband,  under  the  statute  fox 
separate  maintenance.    The  district  Jndga 
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made  aA  order  for  the  payment  of  alimony 
pendente  lite,  counsel  t&ea,  and  nit  money. 
Plaintiff  In  error  failed  to  pay  any  part  of 
the  amount  so  ordered  to  be  paid,  and  there* 
upon  Boxle  Fowler,  in  the  orlgljial  dlvorcs 
action,  applied  for  and  obtained  an  order  to 
show  cause  why  plalntifF  In  eiror  staonld  not 
be  punished  tor  contempt.  Plaintiff  In  error 
answered  the  role  by  aTenlng  his  Inability 
to  comply  with  the  eoarVa  order.  He  de- 
manded a  Jury  trial,  whldi  was  granted,  and 
upon  the  trial  was  found  by  the  Jury  gatlty 
of  contempt  oourt  TtB  trial  judge  there- 
upon remanded  him  to  Jail  until  he  ocunplied 
with  tb!6  order  of  court  After  a  mo- 
tion for  new  trial  was  filed  and  OTorttled, 
plaintiff  In  error  superseded  the  judgment 
by  giving  a  bond  and  appealed  to  this  court 

[1]  The  first  assignment  of  error  is  that 
the  trial  court  erred  in  refusing  to  hear  evi- 
dence offered  by  plaintiff  in  wror  at  the  tbne 
the  OTder  to  pay  alinHmy  was  made.  To 
this  contention  answer  Is  made  that  the  oi^ 
der  allowing  temporary  alimcmy  waa  appeal- 
able to  this  court,  and  that,  no  such  a^wal 
baring  been  prosecuted,  the  validity  of  that 
order  Is  not  before  us  for  review,  and  Bbs- 
Kenntm  t.  HcKennon,  10  OkL  400,  63  Pa& 
704,  Is  cited  in  snigrart.  Tlut  caas^  however, 
was  expressly  ovoruled  by  this  court  in 
State  ex  reL  Blackaby  t.  OulUson,  Judge,  81 
OkL  1S7, 120  Faa  660,  holding  that  an  order 
granting  alimony  pendente  lite  was  not  ap- 
pealable. No  question  is  here  raised  as  to 
whether  the  Jndgm^t  In  contonpt  Is  an  ap- 
pealatde  order.  Bee  State  €x  tel.  t.  Oulllson, 
supra.  Such  an  order  was  treated  as  aK>ei^- 
able  Id  Wells  t.  Wells,  148  Paa  723,  and  the 
question  not  being  raised  we  so  treat  it  here. 

[2]  Assuming  that  an  ai^ieal  lies  from  the 
Judpaent  in  contempt,  a  serious  qu^tlon 
arises  as  to  how  far  we  may  Inquire  into  the 
validity  or  propriety  of  the  original  order 
allowing  alimony.  It  Is  a  principle  of  uni- 
versal acceptance  that  the  violation  of  a 
void  ord»  is  not  a  contempt,  and  that  up<m 
the  contempt  proceedings  Inquiry  may  be 
made  into  the  actual  validity  of  the  order 
upon  which  such  proceedings  are  based.  But 
if  the  wder  be  one  not  void,  but  within  the 
power  of  the  court  to  make,  may  this  court, 
upon  appeal  from  the  Judgment  In  contempt, 
inquire  into  the  propriety  of  the  original  or- 
der or  determine  whether  or  not  the  trial 
court  committed  reversible  error  in  granting 
ItT  A  number  of  the  courts  have  held  to  the 
view  that  in  certain  classes  of  cases  audi  an 
inquiry  is  permissible.  See  Alexander  v. 
United  States.  201  U.  S.  U7,  26  SuH.  Ot  8S6, 
60  Ed.  680;  Boss  r.  Boss,  47  Mich.  IBS, 
10  N.  W.  103;  Lester  T.  State,  160  ni.  408. 
23  N.  B.  887,  37  N.  B.  1004,  41  Am.  St  Hep. 
376;  Weigley  et  al.  v.  People.  51  111.  App.  51. 
However,  we  do  not  deem  it  proper  to  pass 
directly  iqwn  this  question,  since,  under  the 
state  of  the  record,  we  are  proceeding  txpaa 
an  assumption  that  an  appeal  lies  from  the 
judgment  4o  contempt,  and  are  therefore 


not  Indlned  to  dedare  a  nde  as  to  the  aoojfn 
of  that  anneal,  wi^ioat  definitely  passing  iqh 
on  the  rii^t  at  aroeal  Its^  We  are  not 
forced  to  a  dectaion  of  this  point,  for  the  rea- 
son that  we  may  assume  also  Uie  rl^  of 
review  In  its  broadest  comprehension  wlth- 
out  afcectlng  the  ultimate  result  The  orig- 
inal order  was  made  upon  an  ex  parte  hear- 
ing at  whldi  the  trial  Judge  refused  to  hear 
the  evidence  thai  diered  1^^  idalntiff  in  m- 
TOT.  His  power  to  so  proceed,  it  seems,  Is 
fixed  in  principle  by  the  decision  in  Onndry  t. 
Gundry,  11  OkL  428,  68  Pac.  609.  It  was 
there  held  that  alimony  pendente  lite  mlgjit 
be  lawfully  granted  without  notice  to  the 
adverse  party.  If  the  order  may  be  made 
without  notice  to  the  adverse  party,  dearly 
it  may  be  made  wUhout  bearing  evidence 
In  hia  behalf. 

It]  Aa  to  an  abuse  of  discretion  In  refusing 
to  liear  the  tiered  evidence,  It  appears  that 
at  the  time  the  trial  Judge  suggested  that 
he  wonld  bear  testimony  upon  a  motUm  to 
reduce  the  amount  allowed,  which  motion 
plaintiff  In  error  did  not  see  fit  to  file.  If 
there  was  any  abuse  of  discretion  In  lefuslzig 
to  hear  the  testimony  in  thie  first  instuioe, 
plaintiff  In  error  had,  by  (^Eer  of  the  court, 
an  opportunity  to  have  audi  error  corrected, 
and  did  not  avail  himself  of  it  Under  such 
drcumstances  we  are  of  opinion  that  he  is 
not  oitltled  to  relief  here. 

[4]  THiB  second  assignment  of  error  is  up- 
on certain  questions  prc^unded  by  the  court 
which,  it  is  alleged,  indicated  the  court's 
opinion  of  guilt  of  the  defendant  Ibis 
question  appears  to  be  not  before  us,  for  the 
reas<m  that  no  objectlai  or  excqttlon  th«fr 
to  appears  in  the  record. 

[6]  The  th&d  a&signinent  relates  to  cer- 
tain remarks  of  counsel  in  argument  to  be 
Improper  and  tending  to  arouse  the  passion 
and  prejudice  of  the  Jury.  A  large  part  of 
the  argument  is  quoted  In  the  brief,  but  upon 
an  examination  of  the  record  we  find  that 
the  only  remarks  to  wliidi  objectiou  was 
made  are  the  following: 

"Let's  go  to  the  defendant  and  see  how  he 
stands  in  this  case.  He  was  a  man  that  came 
down  here  and  got  married  and  prtHnised  before 
God  and  man  to  sopport  her.  Gentlemen,  he 
has  this  little  child  whose  duty  it  was  to  sup- 
port" 

Thla  was  objected  to  as  preJudldaL  coun- 
sel stating: 

"The  <nilr  issue  in  this  case  Is  the  question 
of  ^is  man's  ability  to  comply  with  the  court's 
order,  and  not  one  of  marriage  vows." 

The  court  directed  the  argument  to  pro- 
ceed, exception  was  taken,  and  the  argument 
resumed  as  fc^ows: 

"We  want  to  talk  about  the  ability  of  thie 
man  with  fabrly  good  education,  a  man  in  good 
health,  six  feet  tall,  and  weighing  220  Iba.,"  etc 

We  see  nothing  in  the  language  used  Justi- 
fying an  assunvtlon  that  it  was  improper. 
There  was  no  dispute  that  the  detoidant  waa 
married  to  the  plaintiff.  It  is  true  ttie  tech- 
nical offense  ifaa  a  violation  of  the  courfa 
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OTder,  bnt  the  order  Itself  was  necessarily 
founded  upon  the  marriage  relation  and  the 
obligatlCHU  growing  out  of  It  As  is  said  by 
Vr.  BiBb<v,  In  his  work  on  Uanlage  and  Di- 
Torce  (TOlune  2,  |  629): 

AlimoiiT  "is  the  necesaary  ccRiseqaeiiee  <tf  what 
the  anwntten  law  establisbea  between  husband 
■i^  wife  as  to  property." 

And  by  the  Supreme  Court  of  Ohio  In 
Fii^  ▼.  Ozanser,  83  Ohio  St  101.  83  N.  O. 
B27.  82  Lb  R.  A.  (N.  270^  SI  Ana  Cas. 
1847: 

"Alimony  •  •  •  la  an  award  by  the  coart 
upon  considerations  of  eqaity  and  public  pol- 
icy, and  is  founded  npon  the  obligation  which 
gnma  out  of  the  marriage  relati<m  that  the 
nadHud  mnrt  support  Us  irifa.  «  •  *  » 

We  cannot  lay  that  to  refer  to  the  duty  In- 
cnmbent  upon  plaintiff  in  error,  of  which  the 
eonrt'8  order  was  bnt  the  written  legal  ex- 
Ikreealon,  constituted  snch  miaconductof  conn- 
ad  as  to  Justify  a  rereraaL 

[I]  Tbe  next  assignment  la  as  to  the  giving 
of  certain  Instructions  by  the  trial  .court 
These  inatractlons  were  as  follows: 

"Tou  are  instructed  that  the  burden  is  upon 
the  defendant  to  show  to  your  eatiafaction  by  a 
fair  preponderance  of  all  the  evidence  that  ha 
has  complied  with  said  order,  or  that,  failine  to 
do  ae^  he  has  made  an  honest  and  faithful  effort 
to  oomi^,  and  in  considering  whether  or  not 
be  baa  made  audi  effort  honestly  and  teithfully 
TOO  may  consider  whether  or  not  the  defendant 
baa  applied  to  the  court  to  have  said  order 
vatiated,  or  modified  and  reduced,  or  whether  or 
not  he  has  paid  in  to  the  clerk  any  amount  to  be 
applied  on  said  order,  and  whether  or  not  he 
has  in  good  faith  done  everything  that  a  rea- 
■cmaMe  man  could  do  to  oomply  with  said  or- 
der." 

**Hie  Gonrt  instructs  you  that  the  fact  that 
the  defendant  has  no  property  or  moner  at  the 
time  of  the  making  of  aald  order  would  not  be 
sofflcient  to  excuse  him  from  a  compliance  with 
■•ma,  but  that  it  la  incumbent  op<Hi  hin)  to  make 
evcfy  reaaonable  and  honest  effort  that  he  could 
to  comply  with  said  order,  and  in  determining 
whether  or  not  he  has  made  such  honest  and 
faithful  effort  yon  may  take  into  conaideration 
hia  age.  hla  intdllgence,  his  physical  condition, 
and  his  general  capabilitiea  to  secure  employ- 
ment and  earn  money." 

-  "In  tills  case  you  are  Instructed  that,  if  you 
find,  by  a  fair  preponderance  of  the  evidence, 
after  taking  into  consideration  all  of  the  facta 
and  drconiataneea  In  the  ease,  that  the  defend- 
ant Guy  A.  Fowler,  baa  made  every  reaaonable 
effort  that  be  could  have  made  to  comply  with 
said  order,  that  ia  to  say,  that  he  baa  applied 
to  the  court  to  have  said  order  vacated,  or  to 
have  the  same  modified  or  reduced,  or  has  put 
forth  every  effort  that  was  within  his  power 
and  abUity,  for  one  in  his  condition  and  cir- 
cumstances in  life,  to  comply  with  said  order, 
then  it  would  be  your  duty  to  find  the  defend- 
ant not  guilty ;  but  if  you  do  not  find  that  he 
baa  nade  an  honest  effort  to  comply  with  aaid 
order  as  above  defined  to  you,  then  it  would  be 
your  duty  to  return  a  verdict  of  guilty  against 
the  defendant" 

"The  court  instructs  you  that  it  was  the 
duty  of  this  defendant  to  promptly  and  faith- 
fully comply  with  aaid  order,  and  before  be 
will  be  azaiBed  for  not  having  done  so  he  moat 
ahow  to  your  satisfaction  that  he  haa  done  ev- 
erything within  his  power  to  comply  with  said 
order,  and  that,  havinK  put  forth  every  effort 
tliat  be  reasonably  coold  put  forth,  he  lus  been 
nnaUe  to  comply  with  the  aamoi." 
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We  have  carefoily  examined  the  various 
errors  alleged  to  be  contained  In  these  in- 
structions, and  find  but  one  which  we  think 
it  necessary  to  discuss  in  detail.  The  exc^ 
tlons  to  these  Instructions,  taking  Into  consid- 
eration the  evidence  in  the  case,  fairly  raise 
the  question  as  to  whether  or  not  a  man, 
without  money  or  property,  may  be  punished 
as  for  a  contempt  for  failure  to  pay  alimony 
poidente  lite.because  he  has  made  no  reason- 
able or  honest  effort  to  work  and  obtain  the 
necessary  funds.  The  evidence  in  this  case 
showed  that  plaintiff  in  error  was*  a  young 
man,  of  better  than  average  education,  large 
in  stature,  and  of  aKMtrent  physical  health. 
There  was  testimony  that  he  waa  troubled 
with  an  affection  of  the  ear,  and  that  he  had 
a  predliQKwltion  to  Bright's  disease,  and  that 
he  had  done  but  little  work  during  his  life- 
time, but  had  lived  with  his  father,  who  sup- 
ported and  maintained  liim.  His  answer  to 
the  citation  waa  that  he  bad  no  property,  and 
bad  been  unable  to  obtain  onployment  to 
make  mwiey.  There  was  evidence  that  he 
had  naked  several  parties  for  work,  but  the 
jury  evidently  found  that  he  had  made  no 
honest  or  reasonable  effort  to  obtain  it 
There  being  evidence  from  which  the  Jury 
might  reasonably  draw  this  conclusion,  we 
are  bound  by  It  The  evidence  showed,  with- 
out contradiction  we  think,  that  defendant 
had  no  money  or  property,  at  least  in  any 
amount  either  at  the  time  the  order  was 
made  or  prior  to  or  at  the  tiearlog  on  the 
citation.  We  have  then  a  man  without  prop- 
erty, who  makes  no  reasonable  effort  to  work 
and  [My  the  sums  directed  in  an  order  for 
alimony  pendente  lite.  May  he  be  punished 
for  contempt? 

[7]  Upon  this  question  there  appears  to  be 
considerable  conflict  in  the  American  author- 
ities. Thus  in  Measervy  v.  Messervy,  89  S.  O. 
189,  67  S.  B.  130,  30  L.  R.  A.  (N.  S.)  1001, 137 
Am.  St  Bep.  873,  it  was  held: 

*^he  court  cannot  compel  a  husband  who  has 
no  trade  •  •  •  or  employment,  to  learn  a 
trade,  acquire  a  profession,  or  find  employment 
and,  by  exercise  thereof  derive  an  income,  to 
comply  with  the  court's  order  to  pay  allnKSiy 
to  his  wife,  in  a  suit  for  separate  maintenance. 

This  decision  is  based  solely  upon  the  pio^ 
osttton  that  courts  do  not  so  attempt  to  oi- 
force  Judgments,  the  court  saying: 

"If  it  could  do  BO  to  enforce  payment  of  a 
judgment  for  alimony,  why  could  it  not  do  so 
to  oiforce  payment  of  any  other  judgment?  The 
moral  obligation  to  pay  a  judgment  for  alimony 
may  be  greater  than  the  obligation  to  pay  any 
other,  but  there  is  no  differanee  in  the  oh- 
Ugation." 

If  this  be  true,  It  seems  entirely  Incoostst- 
ent  for  the  court  to  ny  In  the  same  t^dnlon 
that: 

"If  the  husband  is  able  to  complr  with  the 
order  of  the  court,  and  willfully  rouses  to  do 
so"  he  may  be  punished  for  contempt,  and  to 
reverse  the  cause  "without  prejudice  to  plaintiff 
to  apply  for  further  ordera  as  may  be  proper  to 
compel  obedience  to  the  ordeia  of  the  court  if 
and  when  appdlant  is  able  to  comply  tber^ 
with." 
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Oonits  do  not  adOroe  jndgments  bjf  con- 
tempt proceedings  when  tbe  judgment  debtor, 
being  able,  willfully  refuses  to  pay.  If  thete 
iB  no  dlstliictlon  between  ordinary  Judgments 
and  orders  to  pay  alimony,  especially  orders 
pendente  lite,  why  does  the  court  reserve  the 
right  to  punish  In  contempt  for  willful  refus* 
al?  The  fallacy  of  the  argument  adranced  to 
Eupimrt  the  position  of  tbe  court  In  the  Mes- 
serry  Case  seems  to  He  In  this,  t^&t  an  ordi- 
nary Judgment  at  law  does  not  order  the  de- 
fendant to  pay  anytiilng.  It  simply  adjudi- 
cates the  amount  owing  from  defendant  to 
plaintiff  and  remits  the  plaintiff  to  his  ordi- 
nary remedies  by  execution  or  otherwise  to 
enforce  payment  On  the  other  hand,  an 
order  to  pay  alimony  pendente  Ute,  though 
partaking  also  of  the  nature  of  a  judgment 
(Hartshorn  y.  Hartshorn,  15S  Pac  608) ,  goes 
further,  and  Is  a  direct  command  of  tbe  court 
to  the  defendant  to  pay  the  sums  therein 
mentioned.  This  command  it  has  been  the 
practice  of  courts  from  time  Immemorial  to 
enforce  proceedings  for  contempt;  some 
of  the  authorities  going  so  far  as  to  say  that 
auch  remedy  Is  exclusive.  Whatever,  there- 
fore, may  be  the  wisdom  of  tbe  rule  enunci- 
ated in  tbe  Messervy  Oase  the  reason  given 
therefor  Is  In  our  Judgment  not  based  upon 
sound  principles. 

In  Ez  parte  Todd.  119  Cal.  67,  60  Paa  1071, 
the  court,  without  the  expression  of  any  rea- 
son therefor,  or  the  citation  of  authority,  re- 
versed an  order  of  committal  in  contempt, 
saying  that: 

"This  order  wag  dearly  in  excess  of  tbe  power 
of  the  court,  which  caunot  compel  a  man  to  seek 
employment  in  order  to  earn  money  to  pay  ali- 
mony, and  punish  him  for  his  failure  so  to  do." 

In  Webb  T.  Webb,  140  AUu  282,  87  South. 
86,  103  Am.  St  Be^^  80,  tiie  Supreme  Oourt 
of  Alabama,  affirming  an  order  refusing  an 
attachment  for  conteinpt  seems  to  find  the 
reason  fbr  refiudng  the  order  rather  la  the 
difficult;  of  accomplishing  the  desired  result 
than  in  the  power  of  the  court  to  Inflict  pun- 
ishment It  was  there  said: 

"Tbe  only  remaining  insistenee  Is  that  he  is 
able  to  work  and  will  not  work  to  earn  money 
to  make  the  payment,  and  tbe  court  ought  to 
commit  him  for  default  in  this  respect  It  Is 
difficult  to  understand  bow  the  desired  result 
was  thus  to  be  accomplished,  and  how  tiie  court 
would  go  about  it  If  complaioant  would  not 
labor,  tbe  court  was  without  power  to  Inflict 
corporeal  punishment  to  compel  him.  If  it 
imprisoned  him  till  he  was  willing  to  work,  that 
would  not  have  produced  money  meantime,  but 
would  have  entailed  expense  for  the  imprison- 
ment; and  if  impriaonm,  and  he  should  relent 
and  come  in  and  signify  his  williog&eBs  to  la- 
bor, employment  would  have  to  be  obtained  for 
him  by  the  court,  by  himself,  or  some  one  else; 
and  how  the  court  would  have  proceeded  legal- 
ly to  hire  him  out,  or  supervise  him,  if  he  hired 
himBelf,  and  collect  the  money  for  application 
of  its  decree,  has  not  been  made  to  appear." 

The  force  of  this  objection  Is  hereafter  con- 
sidered. 

Upon  the  other  hand,  Mr.  Bishop,  in  hla 
work  on  Marriage  and  Divorce  and  Separa- 
tion (v(4ume  2,  fi  888  et  bbq.),  In  defining  the 


"faculties*'  whldi  are  to  be  considered  in  fix- 
ing alimony,  saye: 
"The  husband's  facultia  ate  Us  eapabilitiea 

of  maintaining  a  family  ordinarily  ctmslsting 
of  bis  income  from  whatever  source  derived. 
But  if  be  refuses  to  acquire  income,  the  sum 
which  he  might  <rf>tain  by  doe  exertion  is  also 
to  be  estimated  as  fsculdcs.** 

And: 

"Tbe  husband's  duty  to  maintain  his  wife 
does  not  depend  alone  on  his  having  visible 
property.  •  •  •  Plainly  the  husband's  abil- 
ity is  tbe  measure  of  his  duty,  so  that  if  he 
exerts  himself  his  actual  earnings  become  facul- 
ties for  alimony,  w  if  ha  will  not  exert  himself 
bis  capacity  for  eanling  must  be  eBtimated." 

This  doctrine  is  admitted  In  Messervy  t. 
Messervy,  supra,  which  justifies  the  rendi- 
tion of  a  "judgment  for  alimony  to  the  wife 
where  the  husband  has  neither  property  nor 
income,  but  is  able  By  the  use  of  his  faculties 
to  provide  maintenance  for  her,"  but  classing 
on  order  to  pay  alimony  purely  as  a  com- 
mon Judgment,  leaves  the  order  enforceable 
against  a  working  husband,  but  useless' 
against  a  lazy  and  worthless  one.  We  think 
the  law  is  not  so  impotent  In  Pauly  v. 
Pauly,  68  Wis.  418,  34  N.  W.  612,  It  is  *aid: 

"It  is  proper  to  say  that  something  more  than 
the  present,  visible  property  of  the  appellant, 
Bs  a  means  of  such  payment,  may  be  considered. 
'The  husband's  ability  to  tnaintam  his  wife  does 
not  depend  alone  upon  his  having  property  ac- 
cumidated  in  aay  of  its  visible  forms.'  Bis 
ability  to  earn  money  must  be  considered." 

Again  it  is  tersely  said  by  Justice  Buffln, 
speaking  for  the  Supreme  Oourt  of  North 
Carolina,  In  Muse  v.  Muse,  84  N.  O.  S5 : 

"A  husband  is  not  excused  from  the  mainte- 
nance of  his  wife  because  he  lades  an  estate. 
He  must  labor  if  need  be  for  her  support;  and, 
tf  reluctant  It  is  fortunate  that  it  happens  in 
thii  instance  that  be  may  be  compelled  to  do  ao." 

^e  Supreme  Oourt  of  California  in  an 
earlier  case  than  Ex  parte  Todd,  supra  (Gal- 
land  V.  Qalland,  44  Cal.  475,  13  Am.  l£ep. 
167),  found  the  defendant  bad  applied  hla 
available  earnings  to  the  payment  of  alimony 
adjudged,  but  in  considering  tbe  power  of  the 
court  stated  what,  In  our  opinion.  Is  the 
true  role  to  be  observed,  as  follows: 

"It  la  our  opinion,  however,  where  one  is 
called  before  a  court  to  answer  for  c(»itempt 
for  not  doing  an  act  which  he  has  been  adjudged 
to  do,  inquiry  may  properly  be  had  as  to  wheth- 
er it  is  still  in  bis  power  to  do  It  and,  if  It  be 
not  be  should  not  be  adjudged  guil^,  unless 
he  has  voluntarily  and  contnmadously  disabled 
himself  from  doing  It  Ex.  parte  Oohen,  6  CaL 
318." 

And  in  State  v.  District  Court  et  aL.  87 
Mont.  486,  488.  87  Pac.  841,  842,  IB  Ann.  Oas. 
841,  the  court  said: 

"In  our  opinion.  Inability  to  render  obedi- 
ence to  Bucb  an  order  is  a  good  defense  to  a 
charge  of  contempt  for  its  violatifm,  unless  It 
appears  that  the  person  chaiged  has  voluntarily 
and  contumaciously  brought  the  disability  upon 
himself." 

It  appears  to  ua,  however,  that  refusing 
or  willfully  neglecting  to  work  is  "contuma- 
ciously disabling"  himself  from  obeying  the 
order  of  the  court  Just  as  much  as  a  fraudu- 
lent transfer  of  property      the  like  would 
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be.   Aji  waa  said  In  Myers  t.  TrlmUe,  3  B. 

T>.  Smith  (N.  T.)  612: 

"Courts  will  not  adjudge  a  defendant  In  con- 
tempt for  not  AtAng  an  Impoaiibility,  nor  for 
not  doing  what  it  is  not  In  his  power  to  do,  un- 
leas  he  has  voluntarily  disabled  himself  tp  do 
the  act  where  the  creation  of  the  disability  waa 
itself  a  contamaciona  act." 

Upon  the  partloilar  facts  and  legal  qnefl- 
tlons  Involved  In  tbe  case  at  bar  Lansing  v. 
losing,  41  How.  Prac.  (N.  Y.)  248.  ia  closely 
In  iwlnt.  It  there  appeared,  as  here,  that  the 
defendant  waa  a  young  man  who  had  not 
"apparently  made  any  effort  to  earn  money 
to  make  such  payment,  but  bad  lived  with 
and  beaa  supported  by  his  father."  Defend- 
ant's answer  showed  that  be  bad  since  the 
making  of  the  order  no  nieans  and  no  proper- 
ty bat  wearing  apparel.  The  court,  however, 
refnaed  to  discharge  him,  saying : 

"He  has  lived  with  his  ftther,  and  bis  labor 
most  have  been  worth  ■omethinfT.  It  ia  not 
shown  that  he  is  a  man  of  feeble  or  infirm 
health,  and  I  do  not  anderatand'  why  he  has  mot 
beex  able  to  earn  $200  per  year,  and  pay  the 
amoant  to  his  wife. 

**It  may  be  that  he  has  not  real  or  personal 
property,  except  hia  clothing,  but  why  has  he 
none;  has  be  been  idle  since  the  decree?  If 
not,  whera  are  his  earnings?  If  be  had  no  prop- 
erty when  the  decree  waa  granted,  then  it  was 
his  duty  to  trr  to  earn  something,  he  bad  no 
right  to  lay  Idle,  and,  becanae  he  could  live  at 
his  father's  kense,  therefore  refuse  to  work  and 
to  SDpport  his  wife." 

In  the  caM  at  bar  the  Jnry  ftnmd  that  de- 
fendant hod  made  no  honest  effort  to  obtain 
work,  and,  tiaan  being  evidence  from  whidi 
tb^  ralg^t  fairly  draw  ttai^  conclusion,  we 
are  bodnd  by  It  In  this  view  of  the  instant 
case  the  prbidples  above  quoted  upon  very 
similar  facta  are  appUcabla. 

In  Lester  v.  Lester.  63  Ga.  397,  Qie  court, 
In  omsldalng  a  atmtlon  slmUar  to  that  here 
Involved,  said: 

"If  a  man,  tbongh  having  health,  will  not 
work  for  the  support  of  his  wife  and  minor 
children,  a  court  cannot  assume  direct  contKd 
of  Ms  will  and  muade  and  compel  him  to  la- 
bor. To  A<y  this  would  be  to  reduce  him  to  a 
sort  of  juridical  slavery,  and  would  contradict 
the  upmt  of  our  institutions.  To  be  idle  (tak- 
ing the  consaqacncea)  ia  one  of  the  privilegea  of 
a  freeman,  onless  he  is  omvictsa  penafiy  of 
seme  offense  and  put  to  work  as  a  puniahment 
But,  while  a  dvil  court  cannot  order  an  able- 
bodied  man  to  go  to  work,  it  can,  in  a  proper 
ease  for  alim<my,  order  him  to  ctmtributb  so 
much  money  at  such  and  such  times  to  the  main- 
tenance of  als  dependent  fiamily,  and  teave  him 
to  provide  the  money  by  the  free  and  voluntary 
exercise  of  bis  faculties,  mental  and  physicu, 
or  by  any  other  means  at  hia  command.  If  it 
is  net  reasanaUy  and  fairly  within  his  power 
to  eomply  with  the  order,  be  may  disobey  it. 
and  the  court  must  and  will  excuse  him.  But 
it  is  not  a  sufficient  excuse  to  say,  *I  cannot 
raise  the  money  unless  I  work  for  it,'  nor,  'al- 
though I  can  raise  m<mvy  by  my  Isbor,  I  cannot 
save  that  much  over  and  above  my  expenses,  un- 
IcM  I  practice  a  more  rigid  economy  than  is 
agreeable  to  me.*  ** 

The  court  there  refused  to  discharge  the 
judgment  to  pay  or  be  Imprisoned, 

Again,  in  Staples  v.  Staples,  87  Wis.  692, 
58  N.  W.  1036,  24  L.  B.  A.  433,  the  Supreme 
Court  of  Wisconsin  bad  under  consideration 
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a  commitment  for  contempt  for  failure  to 
pay  alimony.  The  defendant  pleaded  that  he 
was  without  funds  or  property  and  unable  to 
borrow.  The  trial  court  found  that  he  hnd 
"In  no  way  controverted  the  fiict  of  his  abil- 
ity as  an  able-bodied  man  to  earn  and  ac- 
cumulate money,"  and  committed  him  to  Jail 
until  the  sum  adjudged  was  paid.  It  also 
apiwared  that  he  had  said  he  would  pay  noth- 
ing. The  appellate  court  said: 

"Imprisonment  certainly  should  not  be  ordered 
when  it  appears  that  the  default  is  the  result 
of  honest  inability  to  pay,  on  account  of  business 
misfortunes,  or  la(A  of  Iwalth  or  earning  ability, 
or  other  circumstances  which  are  not  the  fault 
of  the  defendant.  But  where  the  inability  is 
willfully  brought  about  by  defendant  himself, 
with  intent  to  avoid  payment,  the  refusal  to 
pay  becomes  contumadoos,  and  the  inability 
80  resulting  will  not  purge  the  defendant  w 
contempt.  The  present  caee  seems  dearly  <me 
of  contnmadens  refusal  to  pay." 

The  judgment  of  committal  waa  affirmed. 

The  same  view  was  taken  by  this  court 
In  Wells  r.  Wella,  148  Faci  723,  where  it  waa 
said: 

"It  is  shown  by  the  testimony  that  die  de- 
fendant not  only  did  not  pay  the  alimony  and 
attorney's  fees,  as  directeil  by  the  court  to  do, 
but  made  no  effort  to  pay,  and  did  not  even 
ask  the  court  to  reduce  the  amount  in  order 
that  he  could  pay  all  or  a  part  of  it,  altogether 
displayed  a  willful  indUference  to  the  order  of 
the  court.  He  seemed  to  have  been  obsessed 
with  the  illusion  that  he  did  not  have  to  pay 
if  he  did  not  have  the  money  and  did  not  ac- 
quire it" 

We  might  well  content  ourselves  with  mere- 
ly following  the  doctrine  there  expressed, 
but,  owing  to  the  Importance  of  the  question, 
we  have  seen  flt  to  enter  Into  a  more  extend- 
ed inquiry  as  to  the  reasons  and  grounds 
therefor. 

Beferring  finally  to  the  difficulty  found  by 
the  California  court  in  the  matter  of  punish- 
ment set  out  in  Bx  parte  Todd,  supra.  If 
the  right  to  pUDieAi  for  contempt  In  this  dass 
ta  cases  exists,  and  we  hold  that  It  does, 
we  are  loath  to  restrict  the  right  upcoi  con- 
siderations of  the  remedy.  In  this  class  of 
cases,  dvil  contempts,  the  punishment  or- 
dinarily Is,  as  In  this  case,  that  the  defend- 
ant be  confined  until  he  compiles  with  the 
order  of  the  court  If,  as  here,  the  defend- 
ant Is  without  pn^erty,  naturally  he  cannot 
ordinarily  labor  in  Jail  and  require  the 
money  to  comply  with  the  court's  order.  Nor 
can  the  court  let  him  out  to  hire  In  any  sort 
of  judldal  peonage.  But,  upon  the  other 
hand,  the  order  of  confinement  Is  always 
wlthhi  tbe  discretion  of  the  trial  court.  We 
assume  that  the  power  of  that  ofiurt  will  nc^  . 
be  used  oppressively.  If  It  should  be,  dear- 
ly relief  may  be  afforded  here.  It  may  well 
be  that  in  such  cases  as  this,  even  in  the 
Jail,  the  defendant,  through  his  own  efforts, 
or  that  of  Us  friends,  may  find  hitherto 
overlooked  resources  or  employment  avail- 
able upon  his  release.  Such  employment  be- 
ing found,  and  the  defendant  expressing  a  - 
willingness  to  accept  It,  we  have  no  doubt 
the  trial  court  would  release  him  that  he 
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might  thereby  comply  wltb  the  order.  The 
difficulty  of  the  mode  of  punishment  la  not 
HO  great  that  we  regard  It  aa  Insuperable, 
and  therefore  a  deterrent  to  the  exercise 
of  the  right  to  punish.  The  resolt  Is  well 
Illustrated  In  the  present  case.  The  defend- 
ant, although  asserting  he  was  utterly  with- 
out means  or  resources,  within  a  few  hours 
after  being  confined  found  two  sureties 
(amtmg  whom  it  is  to  be  noted  his  father 
did  not  appear)  willing  to  trust  him  to  the 
extent  of  signing  a  bond  In  the  sum  of  $2,- 
000,  conditioned  to  pay  the  alimony  and 
costs  adjudged  in  the  original  order,  If  the 
present  Judgment  be  affirmed.  Our  views 
upon  this  question  of  punishment  are  better 
expressed  than  Is  within  our  power  by  Mr. 
Justice  Bleckley,  speaking  for  the  Supreme 
Court  of  Georg^  In  Lester  t.  Lester,  supra: 
"It  is  tbe  common  practice  of  fausbands  and 
fathers  whereYer  cirllization  prevsila,  to  supple- 
ment or  supply  deficient  pecuniary  means  of 
support  for  their  famiUea  with  their  personal 
exertions,  and  to  so  curtail  their  own  expenses 
aa  to  leave  something  for  the  wife  and  minor 
children.  Whatever  may  be  tbe  theoretical 
difficultiefl  of  maintaining  a  family  on  the  labor 
of  <»e  man,  with  such  casual  asslBtance  as  his 
wife  and  young  children  can  afford,  practically 
all  such  diffici^ties  are  overcome  so  generally 
that  there  is  a  reasonable  presumption  of  the 
ability  of  any  able-bodied  husband  and  father 
to  contribute  something  to  the  Bupport  of  his 
wife  and  eadi  minor  child.  Here  Cnere  was  an 
entire  cessation  to  respond,  with  anything,  to 
tbe  order  for  alimony.  The  suspension  was 
complete;  every  cent  was  withheld.  And  there 
was  some  appearance  of  doubtful  faith  in  the 
shape  of  co-operative  dealings  with  relations. 
We  cannot  say  that  the  iud^e,  under  the  circum- 
stances, abused  his  autnority  in  not  accepting 
the  respondent's  answer  as  satisfactory,  and  in 
ordering  an  attachment  for  contempL  The  at- 
tachment will  bring  the  actual  resources  of  the 
respondoit  to  a  practical  and  decisive  test. 
Prnsnre  is  a  great  concentrator  and  developer 
of  force.  Under  the  stress  of  an  attachmoit, 
even  the  vision  of  the  resp<mdent  himself  may 
be  cleared  and  brightened,  so  that  he  will  dis- 
cern ways  and  means  which  were  once  hidden 
from  him,  tx  seen  obscurely.  It  is  a  great  help 
to  do  a  tUng  to  feel  that  it  most  be  done,  and 
that  there  is  no  evading  it.  Harsh  as  was  the 
old  remedy  of  Imprisonment  for  debt,  it  had  this 
wholesome  effect  in  many  cases,  and  was,  so 
far,  a  beneficent  instrumentality.  While  die 
imprisonment  which  impends  over  the  renMind- 
ent  is  not  for  debt  ([Strait  v.  Strait]  9  Re- 
porter, 109 ;  [Thweatt  v.  Eddoo]  58  Ga.  8D0; 
[Suith  r.  HcLendon]  SO  6a.  523;  [Carlton  v. 
Carlton]  44  Ga.  216),  it  can  be  prevented  by 
the  same  means  as  if  it  were;  tliat  Is,  by  pay- 
ment. In  reducing  him  to  the  alternative  of 
prompt  payment  each  raoath  or  of  being  attach- 
ed, the  judge  has  put  the  respondent  on  the 
vantage  side  of  all  bis  resources,  whatever  they 
may  be.  Another  consideration  to  which  we 
loos  is  that  such  orders  are  subject  to  modifica- 
tion from  time  to  time;  and  we  will  not  antici- 
pate tliat,  if  the  respondent  really  becomes  will- 
Jng  to  render  obedience  and  proves  unable,  there 
will  be  any  further  exaction  made  of  him  at 
the  expense  of  his  liberty." 

Upon  the  Instructions  given  as  a  whole, 
and  upon  counsel's  contention  that  defend- 
ant by  working  could  not  have  paid  the 
amount  required  within  the  time  limited, 
the  language  of  the  Supreme  Court  of  1111- 
oolfl  In  Deen  v.  Bloomer,  101  HL  416,  422,  61 


N.  B.  131,  133,  la  pertinent  and  la  adopted 
herein.  The  court  there  said: 

"It  may  be  conceded  that  be  was  not  at  all 
times  able  to  pay  the  whole  of  the  monthly  al- 
lowance, but  his  affidavit  and  bis  letters  fail 
to  show  that  he  made  an  honest  effort  to  pay 
it,  while,  on  the  other  band,  they  and  the  other 
evidence  adduced  tend  to  indicate  a  willful 
neglect  to  pay  not  only  the  whole,  but  even  a 
small  part  of  it 

"Counsel  attempt  to  say  that  the  allowance  of 
alimony  was  too  large.  It  does  not  appear  that 
this  was  tbe  reason  be  failed  to  comply  with 
the  mandate  of  the  court.  He  did  not  question 
the  propriety  of  th«  allowance,  but  pursued  a 
course  which  indicated  that  he  acquiesced  Id  the 
justice  of  the  order.  Farthermore,  if  be  had 
Indicated  a  desire  to  pay  any  part  m  it,  and  the 
amount  had  appeared  to  the  court  to  be  unjust 
because  beyond  his  means  and  ability  to  pay, 
tbe  order  was  subject  to  be  modified  at  any  time, 
and  doubtless  would  have  been.  He  dunng  the 
seven  years  made  no  ouuplaint  as  to  the  amount 
of  tbe  allowance,  bat  only  when  attadied  for 
contempt  does  he  attempt  to  resort  to  that  ex- 
cuse for  his  failure  to  comply  with  tbe  order  of 
the  court,  ^e  burden  of  proof  waa  upon  him 
to  show  that,  acting  in  good  faith  and  with  an 
honest  purpose  to  cmnply  with  the  order  of  the 
court,  he  waa  unable  to  do  and  tUs,  we  think, 
the  circuit  court  was  Justified  in  finding  h*  fait 
od  to  do." 

Upon  flie  wlude  we  are  of  opinion  that  tbe 
instructions  given  were  a  fair  statement  of 
tbe  law,  and  not  prejudicial  to  the  rights  of 
tbe  defmdant. 

[I]  Tbe  final  asrignments  are  luton  instruo- 
tlons  offered  and  refused.  The  first  of  these 
InBtmctlons  offered  was  as  follows : 

"Gentlemen  of  the  Jory,  you  are  instructed 
that  under  the  law  the  father  of  tbe  defendant 
has  no  legal  (^ligation  to  loan  to  the  defendant 
or  pay  to  the  clerk  of  the  court  for  the  ddend- 
ant  the  alimony,  attorney's  fees,  or  suit  money 
ordered  by  the  court  to  be  paid  tiy  the  defendant 
In  this  cause.** 

Plaintiff  In  err(H>  fiitber  wu  Introdoeed. 
as  a  Mtnesa  In  his  behalf.  Upon  direct  ex- 
amination be  volunteered  statements  to  the 
effect  that  his  son  had  applied  to  him  for 
loans  and  he  had  been  unable  to  accom- 
modate him.  On  cross-examination  tbe  trial 
court  permitted,  over  objection,  certain  qtw^ 
tlous  as  to  the  father's  wealth.  No  question 
as  to  the  admlssl<Hi  of  this  testimony  Is  ralaed 
In  the  brief.  The  above  Instmctttm  was  of- 
fered evidently  with  this  testimony  in  view. 
Ordinarily,  of  conis^  the  qneation  of  the 
parrats'  wealth  was  wholly  inunaterlal.  Ttua 
instruction  offered  was  correct,  and  tbe  trisLl 
court  could  have  given  it  in  this  particular 
case  without  error.    It  appears,  however, 
fr6m  the  record  that  the  testimony  upon 
cross-examination  was  admitted  more  aa  af- 
fecting the  credibility  of  the  witness  In  glT- 
Ing  bis  testimony  In  chief  than  for  the  pur- 
pose of  bringing  up  any  question  of  the  fat- 
tiler's  responsibility  tor  the  son's  obUgatloiia. 
We  think  this  is  fairly  inferable  from  tbe 
court's  remarks  In  overruling  the  objection 
to  tbe  crosa-examinatton.  The  arguments  of 
counsel  are  In  the  record,  and  from  an  ex- 
amination of  them  It  appears  that  counsel  ex- 
pressly disclaimed  any  contention  that  tlxe 
father  was  liable  for  or  under  any  obllgatXon 
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to  pay  the  sums  set  forth  io  the  order  tux 
aUxnony.  Under  section  6005  of  the  Code 
ve  are  precluded  from  reversing  a  canse  for 
misdirection  of  the  Jury  nnless  "it  appears 
that  the  error  complained  of  baa  probably 
resulted  in  a  miscarriage  of  Jnstlce,  or  con- 
stitntes  a  substantial  violation  of  a  constitu- 
tional or  statutory  right"  Under  the  state 
of  the  record  we  are  unable  to  say  that  the 
refusal  of  this  instruction  probably  resulted 
in  a  miscarriage  of  Justice. 

The  defendant  also  offered  the  fbllowlng 
inatmctlon,  which  was  refused: 

"Gentlemen  of  .the  jury,  the  defoidant  has 
a  right  to  retain  oat  of  Ms  income  or  earnings 
a  sufficient  sum  for  bis  own  subsistence  or 
maintenance  before  payinr  Into  court  the  mon- 
ey ordered  as  alimimy,  and  la  not  gnll^  of  eonr 
tsmpt  ^  court  in  so  doing." 

This  Instruction,  though  perhaps  a  correct 
statement  of  the  law  applicable  to  some  cas- 
es. Is  not  correct  as  applied  to  the  facta  of 
the  case  at  bar.  The  testimony  showed  that 
the  def^dant  was  llrlng  wlUi  and  being  snp- 
ported  by  his  father.  Though  there  was  no 
legal  obligation  upon  the  fother  to  assume 
this  burden,  it  snfflt^tly  appears  that  his 
affection  for  his  son  had  promoted  him  to  do 
so.  Under  such  circumstances  we  think  the 
def^dant  might  well  hare  devoted  all  of 
bis  earnings  or  the  earnings  which  he  could 
tiave  made  to  the  support  of  his  wife,  at 
least  so  far  as  comprehended  by  the  order  of 
the  court  His  support  was  apparently  se- 
cure without  applying  any  of  his  earnings 
tbereta  We  see  no  legal  difference  in  this 
regard  between  support  derived  firom  invest- 
ments or  labor  and  support  derived  from  a 
parent  Suppose  an  ancestor  had  by  his  will 
provided  that  his  executors  shonld  sufficlKit- 
ly  support  defendant  out  of  the  deceased's 
estate.  Shonld  he  not  then,  being  hlms^ 
provided  for,  devote  his  earnings  to  his  fam- 
ily? Is  there  any  difference  where  the  sup* 
port  though  not  required  by  law,  is  volun- 
tarily furnished  by  one  living?  We  think 
not  Had  defendant  lived  to  himself  and  up- 
on  his  own  earnings,  the  case  might  be  differ- 
ent. Inasmuch  as  he  has  the  good  fortune 
to  be  provided  for  without  labor,  we  see  no 
reason  why  his  wife  should  not  receive  the 
entire  benefit  of  bis  labor  whldi,  from  fb» 
verdict  of  the  Jury,  we  take  It  he  can  per- 
form. Some  of  the  cases  heretofore  referred 
to  involve  similar  states  of  fact  and  will, 
we  think,  be  found  to  support  our  conclusions 
that  the  refusal  of  this  Instrnctlon  In  this 
particular  case  was  not  error. 

[I]  Finally  the  following  Instructions  were 
offered  and  rsflised: 

"Gentlemen  of  the  fury,  you  are  instructed 
that  before  you  can  find  the  defendant  guilty 
of  cootempt  in  refusing  to  obey  the  order  of  the 
court  you  must  find  by  a  preponderance  of  all 
the  evidence  in  the  ease  tliat  the  defnidant'a 
failure  to  pay  the  alimo^,  attorney's  fees,  and 
suit  m<Hiey  was  contumaaous,  showing  a  resolve 
to  disobey  or  defeat  the  order  of  the  court  If 
yoa  find  that  tbe  defendant* s  failure  to  oomi^ 


I  with  the  order  was  due  to  bis  inability  from 
business  misfortunes,  lade  of  health  or  employe 
ment,  or  other  extenuating  drcamstancea,  you 
will  return  a  verdict  in  fovor  cl  the  defendant 
finding  him  not  guilty." 

"Gentlemen,  you  are  instructed  tiiat,  if  yon 
find  that  the  defendant  Is  unable  to  comply 
with  tbe  order  of  the  court  in  this  cause,  you 
cannot  find  bim  goilty  unless  you  further  nnd 
that  be  voluntarily  and  contumaciously  disabled 
himself  to  comply  with  the  order,  and  has  en- 
deavored to  obtain  employment  or  the  money 
to  comply  witb  the  order,  but  has  been  unable 
to  do  ao;  you  will  return  a  verdict  in  favor  of 
the  defendant  finding  him  not  guilty  of  con- 
tempt" 

These  Instructions  were  covered,  In  sub- 
stance, In  the  charge  of  the  court.  It  is  true 
the  trial  court  did  not  use  the  word  "con- 
tumacious," but  he  did,  we  think,  fairly  and 
clearly  define  the  cltcimistances  applicable  to 
the  case,  under  which  the  defendant  would 
not  be  guilty  of  contumacy  and  consequently 
of  contempt  Where  offered  instructions  are 
fairly  covered  In  tbe  general  charge,  It  is 
not  error  to  refuse  them. 

[11]  We  find  no  reversible  error  In  the  rec- 
ord, and  condode  that  the  Jndgment  ibonld 
be  affirmed. 

FEB  CURIAM.  Adopted  In  whole. 


MIDIiAMB  R.  GO.  T.  RIPPO. 

(No.  0954.) 

(Supreme  Court  of  Oklahoma.   Nov.  14,  1916.) 

(Syllabua  hy  the  Court.) 

1.  Appeal  ard  Ebbob  4=»1001(1)— Bkview— 
Jury  Qubstion. 

The  question  of  actionable  negligence  is 
ordinarily  for  the  Jury,  and  where  there  is  evi- 
dencb  or  inferences  toat  may  be  drawn  tbere- 
from,  reasonably  tending  to  support  the  findings 
of  tbe  jury  that  there  was  actionable  negligence 
which  was  the  proximate  cause  of  the  injury 
suffered,  this  court  will  not  disturb  such  verdict 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  892&-3933 ;  Dec.  Dig.  ^ 
1001(1).] 

2.  POISOITB  «=»6— LlABIUTT  TOB  KSXPIRQ— 
DUTT. 

Where  a  [wisonous  compound  is  kept  upon 
the  right  of  way  of  a  railroad  company.  It  la 
its  duty  to  keen  aneb  poisonous  compound  in  a 
safe  place,  and  whether  or  not  the  place  In 
which  such  polsonons  compound  is  kept  Is  a 
safe  place  is  a  question  of  tact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  PoisoniL 
Cent  Dig.  SS  8^4;  Dec  Dig.  «=9Q.] 

3.  PoisoRS  «s>6  — Oir  RAiutOAD  Right  or 
Wat— Duty  or  Cabs. 

While  a  railroad  company  is  not  required  to 
fence  its  right  of  way  at  depots  and  crossings, 
it  is  its  duty  to  properly  fence  or  otherwise  ao 
guard  a  poisonous  compound  kept  upon  its 
right  of  way  as  not  to  leave  the  same  acces- 
sible to  trespassing  cattle. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  SS  3,  4 ;  Dec.  Dig.  ^=>6.] 

4.  PLEADIira  ^>2S6(4)— AMBITDlCXIfTB— Tbiax, 
AllBNnifBMTS. 

Under  the  liberal  rules  of  pleadinn  in  this 
state,  it  is  not  an  abuse  of  judicial  discretion 
to  permit  after  the  close  of  the  evidence,  an 
amended  petition  to  be  filed  which  does  not  state 
a  different  mattex^-another  subject  of  eontro- 
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Tcny^-tlian  tbe  one  itatod  In  the  origmal  peti- 
tion, and  does  not  eubatantlal^  clunge  die  ac- 
tion or  its  defense.  . 

[Ed.  Note.— For  other  casefl,  see  Pleading, 
Cent  Dig.  {  601 ;  Dec.  Dig.  «=»236(4).] 

6^  PLEADIlfG  «S>246(4)— TBU£  AUCRDIOCIITS 

—Allow  AN  CB. 
The  amended  petition  allowed  to  be  filed  in 
tliia  case  carefully  examined,  and  held  that  the 
court  did  not  commit  a  breach  of  discretion  in 
pemdttisg  the  same. 

[fid.  Note.— For  other  cases,  see  Pleading, 
Cent  Die.  SI  660,  60i-«66;   Dee.  Die 
246(4)0 

6.  Tbial  ^250— iNSTBUonons— Bxrnauu 

Beqaeated  instructions,  predicated  only  up- 
on part  of  the  Readings  and  evidence  in  the 
instant  case,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  M  684rM;  Dea  Dig.  ^250.] 

7.  PoiflONfl  »apq — AonowB— IiwrBOOTiows— 

Su  rVlOTXS  CT. 
Instructions,  given  and  assigned  as  errors 
in  the  inatont  case,  carefully  examined,  and 
found  to  correctly  state  tiie  law. 

nSd.  Note.— For  other  cases,  see  P^dsons,  Cent 
Dfg.  Sf  S,  4;  Dec.  Dig.  ^hB.] 

8.  Tbial  ^189(1) —Jubt  QmenoN— Di- 

BBCTED  ViatDICT. 

Tbe  jury  are  the  eole  Judges  of  tbe  facts 
and  the  inferences  to  be  drawn  therefrom,  and 
where  there  is  any  evidence  or  inferences 
to  be  drawn  therefrom  reasonably  tending  to 
sustain  a  petition  stating  a  cause  of  action,  it 
is  prejudicial  error  to  sustafn  a  demurrer  to  tbe 
evidence,  or  to  direct  a  verdict  for  the  defend- 
ant 

Id.  Note.— For  other  cases,  see  Trial,  Cent. 
18  882,  383,  338-341 -DeS.  Dig.  <8=»l39(l).3 

9.  PoisaNS  <t=>d— RiQHT  TO— Denial. 

The  record  in  this  case  carefully  examined, 
and  it  found  that  the  court  did  not  err  In  re- 
fusing defendant  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
T3!g.  It  3, 4;  Dec.  Dig.  fl^aj 

Commissioners*  Opinion,  Division  No.  1. 
Srror  from  District  Court,  Osage  County; 
H.  H.  Hudson,  Judge. 

Action  by  John  Rlppe  against  the  Midland 
Valley  Railroad  Company.  There  was  a 
judgment  for  plalntlft,  and  defendant  brings 
error.  Affirmed. 

A.  B.  Huaeller,  of  Pawbuska,  for  plaintiff 
in  error.  Farrar  I*  McCain,  of  Tulsa,  and 
O.  B.  Swan,  of  Muskogee,  for  defendaiU  in 
nror. 

OOLLIEB,  C.  ms  is  an  actlOD  brought 
by  the  defendant  in  error  against  tbe  Mid- 
land Valley  "Railroad  Cranpany  and  board  of 
county  commlsslonerB  of  Osage  county,  to  re- 
cover damages  for  the  loss  of  28  head  of 
cattle,  alleged  to  have  been  caused  by  said 
cattle  drlnkins  poisonous  vat»,  wlil^  by 
negligence  of  the  plaintifr  bi  error,  flowed 
from  a  dlivlns  vat  on  the  ri£ht  ot  way  of 
said  company  adjacent  to  the  land  of  the  de- 
fendant In  error,  upon  the  lands  ot  defendant 
in  error.  Hereinafter  tbe  parties  will  be  des- 
ignated as  they  were  in  tbe  trial  court 

At  the  conclusion  of  tbe  plalntittB  evi- 
dence, BACb  of  the  defendants  demurred  to 
the  evidence  of  the  plaintiff,  which  demurrer 


was  sustained  as  to  the  said  board  of  county 
commlssloDers,  and  tbe  said  cause  dismissed 
as  to  the  said  board.  Hie  dsmurrer  of  said 
company  to  the  evidence  was  overruled,  to 
whidi  tbe  said  company  duly  vsaepbed.  At 
tbe  conclusion  of  the  evldrace  tbe  said  c«n- 
pany  moVed  for  an  instructed  verdict  In  Its 
favor,  whldi  was  orermled  and  ezoepted  to. 
Thereopon  the  plaintiff  moved  to  amend  his 
petition  so  as  to  conform  to  tbe  erldenoet  to 
whl<di  the  d^endant  company  <rt)jected.  Tbe 
court  permitted  the  petition  to  be  amended 
as  moved,  to  wblcb  the  defendant  duly  ex- 
cepted. Tb»  material  auctions  of  the  peti- 
tion as  amended  are  that  the  defendant  com- 
pany maintained  dipping  vats,  storage  tanks, 
and  cooking  pans  on  its  right  of  way,  wbldk 
contained  certain  poisonous  watws,  and  that 
the  said  defendant  failed  and  refused  to  pro- 
tect the  same  from  stock  by  keeping  up  Its 
fences  around  and  about  the  same,  and  also 
neglected  to  protect  the  same  from  a  rain 
which  fell,  and  because  of  such  neglect  to 
protect  the  same  as  was  Its  duty  to  do,  said 
dipping  vats  and  cooking  pans  were  filled  to 
overflowing  by  said  rain ;  that  some  of  said 
water  so  poisoned  ran  Into  tbe  pasture  of 
plaintiff  and  around  said  vats  and  pans  and 
upon  the  grounds  adjacent  to  said  vats  and 
pans,  and  some  was  left  standing  in  the 
cooking  vats  on  said  premises,  the  same  not 
being  properly  fenced  and  protected ;  that  by 
reason  of  said  neglect  of  tbe  defendant  the 
cattle  of  said  plalntlft  drank  of  the  poisoned 
wata  In  the  said  pasture  of  plaintiff,  and 
also  escaped  through  the  defective  fence  in 
and  around  the  said  vat  and  cooking  pans, 
and  drank  out  of  the  pools  of  poisoned  water 
near  said  vat  and  out  of  said  vat,  and  that 
by  reason  of  drinking  said  poisoned  water, 
so  n^llgently  made  accessibly  tbe  said  28 
head  of  cattle  died. 

The  uncontradicted  evidence  is  that  the 
plaintiff  owned  pasture  lands  adjacent  to  tbe 
right  of  way  of  the  defendant  company,  and 
that  upon  said  right  of  way  the  said  com- 
pany maintained  a  dipping  vat  and  the  other 
paraphernalia  for  dipping  cattle  for  tbe  erad- 
ication of  Texas  ticks;  that  the  said  "dip" 
was  composed  of  arsenic  and  other  materi- 
als; that  a  large  quantity  of  said  dip  was 
left  In  said  vats  and  dipping  pans ;  that  on 
the  7th  of  June,  1913,  a  heavy  rain  came, 
which  caused  the  said  vats  to  overflow,  aDd 
part  of  such  overflow  to  flow  op<m  the  lands 
of  plaintiff  and  form  a  pool ;  that  on  the  SOx 
day  of  June.  1913,  and  within  2  or  8  days 
thereafter,  28  head  of  Bald  cattle  suddenly 
died ;  that  thm  wen  tracks  of  cattle  around 
said  dipping  vat  and  pools  of  water  near  tbe 
same;  that  In  the  cooking  lAn  was  a  solid 
substance,  which  was  shown  by  analysis 
thereof  to  contain  sane  14  per  cent  of  ar- 
senic, and  that  samples  of  water  from  said 
vat  bad  been  analyzed  and  shown  to  contain 
arsenic. 
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The  evidence  was  in  conflict  as  to  the  con- 
<lition  at  the  fence  around  the  vat,  and 
wfaetber  or  not  the  gate  which  opens  to  the 
vat  was  shut  or  closed,  and  whether  or  not 
the  cattle  gained  access  to  said  vat  and  pans 
tbrongh  the  gate  or  through  a  defective 
fence.  It  was  farther  shown  in  evidence  that 
the  dipping  vat  and  pans  belonged  to  the 
said  company,  and  that  the  dipping  vat  had 
been  used  by  Osage  county. 

There  was  expert  testimony  as  to  the  quan- 
tity of  arsenic  tbat  It  wonld  take  to  kill  an 
animal,  bnt  the  same  was  in  conflict,  and 
there  was  no  direct  evidence  as  to  what 
quantity  of  water  which  had  been  poisoned 
the  cattle  drank,  or  what  qnantity  of  arsenic 
had  been  licked  from  ihe  pan,  while  there 
was  evidence  tending  to  show  that  the  lick- 
ing by  the  cattle  of  the  solid  substance  which 
was  left  in  the  fran  would  produce  death. 

Against  the  objection  and  exception  of 
defendant,  an  expert  witness  was  asked: 

"What  would  you- say  as  to  the  poBsibUity  or 
probability  ol  stock  graeins  in  a  pasture  within 
the  width  of  the  railroad  right  of  way.  plus  95 
yards,  being  poisoned  by  overflow  of  seepage 
from  a  dipping  vat,  storage  pan,  and  coosiuji 
pan,  after  a  heavy  rain,  by  water  flowing  into 
the  i>aBture  and  into  the  pools  from  wiuch  they 
drank r 

To  wblcli.the  witness  answered: 
"Well,  it  wonld  be  possible  there  would  be 
enough  go  through  that  might,  kill,  but  I  don't 
know  how  mach  went  through,  or  anything 
like  that.** 

Also,  against  the  objection  and  exception 
of  the  defendant,  a  witness  was  asked  the 
condition  of  the  f^nce  "In  the  spring,"  and 
answered,  "It  was  in  bad  shape."  Hie  smal- 
lest valoatltm  of  the  cattle  that  died,  shown 
by  the  evidence,  wa»— together  with  the  ex- 
pense cC  burying  the  same,  and  the  Interest 
thereto— less  than  the  verdict  rendwed. 

Of  the  instmctlona  given  by  the  court  in- 
structions numbered  1.  4,  6,  and  6  were  duly 
excepted  to.  respectively,  and  are  niwfgnfitl  as 
errors.  Sold  InstrucUons  read: 

"(1)  You  are  instructed  that  this  is  an  ac- 
tion by  the  plaintiff,  John  Bippe,  against  the 
defendant,  Audland  Valley  Baiiroad  Company, 
to  zcoovet  damages  lor  the  loss  at  28  head  of 
cattle,  which  the  plaintiff  claims  died  as  the 
result  of  the  negliKent  acts  of  the  defendant 
ewnpany.  Plaintiff  claims  in  his  petition  that 
the  aefoidant,  on  or  about  the  8th  ds^  of  June, 
191?,  was  the  owner  of  and  had  in  hla  pos- 
session and  under  bis  cootrol  certain  dipping 
vats,  storage  tanks,  cooking  pans,  panpner- 
nalia,  lands,  and  fences,  the  same  being  locat- 
ed on  or  near  the  right  of  way  of  the  defendant 
near  the  town  of  Foraker,  Osage  county,  Okt 
That  said  vats,  stomge  tanks,  and  cooking  pan 
were,  on  and  before  the  date  mentioned,  filled 
with  certain  poisonous  waters  which  had  there- 
tofore been  osed  in  dipping  cattle  to  remove 
from  them  what  la  commonly  known  as  the 
cattle  tick.  That  the  defendant  railroad  com- 
pany, being  the  owner  of  and  in  the  possession 
and  contrd  ot  said  dipping  vat,  storage  tank, 
cooking  pans,  and  paraphernalia,  neglected  and 
refused  to  protect  the  same  from  stock  by  keep- 
ing op  its  fences  around  and  about  the  same, 
and  sdso  neglected  to  protect  the  same  from  a 
rain  wblch  fell  on  or  abont  the  8th  day  of  Jane, 
1913.  and  that  because  of  aoeh  neglect  to 
pfOteeC  the  same  said  dipping  nts*  storage  tank% 


and  cooking  pans  were  filled  to  overflowing  by 
said  rain,  and  that  some  of  said  water,  so  poi' 
Boned,  ran  away  from  said  vats  across  the  rait* 
road  right  of  way  and  into  the  pasture  of  the 
plaintiff,  and  around  the  vats,  and  over  ttie 
ground  adjacent  to  said  vats,  same  being  left 
standii^  in  the  cooking  vat  on  said  premises,  the 
same  not  being  properly  fenced  and  protected, 
and  that  the  fences  of  defendant  along  its  right 
of  way  in  the  immediate  vicinity  were  not  prop- 
erly k^t  up,  and  that  by  reason  of  this  neglect 
on  the  part  of  the  defendant,  the  cattle  of  plain- 
tiff drank  of  the  poisoned  water  in  the  said 
pasture  of  plaintiff,  and  also  escaped  through 
the  defective  fence  of  defendant  in  and  around 
the  vats,  cooking  pan,  and  paraphernalia  of  de- 
fendant, and  drank  out  of  the  pools  ot  poisoned 
water  near  said  vat,  and  out  of  said  vat,  and 
that  by  reason  of  said  drinking  said  poisoned 
water.  So  negligently  made  accessible  to  the 
cattl§  of  plaintiff,  28  head  of  said  cattle  died,  to 
the  plaintiff's  damage  in  the  sum  of  $1,234; 
and  plaintiff  prays  for  judgment  against  the  de- 
fendant for  the  said  sum  of  V^JISA,  with  inter* 
est  thereon  from  the  8th  day  of  June,  1913.  The 
defendant  has  filed  an  answer,  in  which  it  de- 
nies each  and  every  material  allegation  contain- 
ed in  the  plaintiff^i  petition,  and  under  the  is- 
sues thus  joined  the  burden  of  proof  is  upon  tlia 
plaintiff  to  prove  to  your  satisfaction  the  ma- 
terial allegationa  of  fais  petition  by  a  fair  pre- 
ponderance of  the  evidence  before  you  would  be 
warranted  in  retaming  a  verdict  tor  the  plain- 
tiff and  against  the  defendant" 

"(4)  You  are  instructed  that  the  Midland 
Volley  Baiiroad  Company  had  the  right  to  have 
upon  its  right  of  way  vats  for  the  purpose  of 
dipping  cattle.  In  order  to  remove  therefrom 
and  to  eradicate  from  the  county  the  fever  tick, 
and  had  the  right  to  use  said  vata  for  the  said 
purpose^  and  to  permit  any  other  person,  or 
persons,  to  use  the  same  for  sndi  purposss,  and 
had  the  right  to  use  in  said  vats,  for  the  pur- 
poses  of  such  dipping,  an  arsenical  dip  such  as 
has  been  testified  to  by  the  witness  in  this 
case.  But  in  this  connection  you  are  instructed 
tliat  it  was  the  duty  of  the  railroad  company, 
and  all  other  persons  using  the  said  vat  for  the 
^rpose  of  dipping  cattle  in  such  arsenical  dip, 
to  properly  guard  the  said  vats,  and  to  use  the 
same  and  said  dip  that  injury  would  not  result 
to  other  persons  or  their  property.  And  in 
this  connection  you  are  instructed  that  if  you 
find  from  a  fair  preponderance  of  the  evidence 
that  the  officers,  agents,  and  servants  of  Osage 
county  were  permitted,  by  the  defendant  Mid- 
land Valley  Railroad  Company,  to  use  the  dip- 
ping vats,  storage  tanks,  cooking  vats,  and 
other  paraphernalia  osed  in  connection  with  the 
dipping  of  cattie  upon  the  right  of  way  of  the 
Midland  Valley  Railroad  Company,  and  that 
the  officers,  agents,  and  servants  of  Oaage 
county  did  use  the  Said  vats  and  other  parapher- 
nalia for  the  purpose  of  dipping  cattle,  and  did 
use  ,in  said  vats  the  arsenical  dip  that  has  been 
testified  to  by  the  witnesses  in  the  case,  and  you 
further  find  from  a  fair  preponderance  of  the 
evidence  that  said  dip  was  of  a  poisonous  and 
dangerous  character,  then  It  was  the  duty  of 
the  railroad  company,  and  of  all  persons  using 
the  said  vats,  by  or  with  its  permission,  to  use 
and  exercise  ordinary  care  in  handling  of  said 
dip  and  in  properly  guarding  the  same  to  pre- 
vent its  escaping  upon  the  land  of  adjacent  own- 
ers, and  la  order  to  prevent  cattie  from  coming 
apon  the  right  of  way,  and  either  drinking  the 
said  dip  in  solution  or  eating  the  ingredients 
thereof,  and  if  you  find  from  a  fair  preponder- 
ance of  the  evidence  that  the  railroad  company, 
or  any  person  or  persons  using  the  said  vats 
with  its  permission,  failed  to  exercise  ordinary 
care,  that  Is,  such  care  as  an  ordinarily  reason- 
able prudent  person  would  have  exercised  un- 
der the  same  or  similar  circumstances,  to  pre- 
vent the  said  dip  from  escaping  from  the  said 
prunises,  or  in  preventing  cattle  of  adjacent 
landowners  from  coming  upon  the  premises  and 
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drinking  or  aatiag  flie  aald  dip  or  Its  Innredients, 
snd  you  farther  find  tbat  aa  th«  resmt  of  the 

failar«  upon  the  part  of  the  defendant  company, 
or  auch  other  person,  or  persons,,  acting  by  or 
-with  its  consent,  dip  was  left  in  said  vats,  and 
because  of  rain  the  same  were  caused  to  over- 
flow and  to  flow  upon  the  land  of  the  plaintiff 
in  tliis  case,  and  that  his  cattle  drank  thereof, 
and  died,  or  the  plaintifiTs  cattle  came  upon  the 
premises  where  the  said  vats  were  located  and 
ate  or  drank  of  the  said  dip  or  its  ingredients, 
and  as  a  result  thereof  died,  then  and  in  that 
event  ^our  verdict  in  Uils  cose  should  be  for  the 
plaintiff,  and  against  the  defendant. 

"(5)  You  are  iustracted  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show,  by  a  fair 
preponderance  of  the  evidence:  First,  ttiat  on  or 
about  the  8th  day  of  June,  1918,  there  was 
in  the  dipping  vat  on  the  railroad  right  of  way 
poisonous  matter  of  sufficient  quantity  and 
strength  so  that,  mixed  with  enough  rainwater 
to  cause  the  vat  to  overflow,  the  overflow  there- 
from would  be  dangerous  to  cattle  if  drank  by 
them ;  second,  that  on  or  about  said  date  there 
was  a  rain,  and  that  such  rain  caused  said  vat 
to  overflow;  third,  that  the  overflow  from  said 
vats  flowed  across  and  along  the  right  of  way 
of  the  railroad  company  into  the  pasture  of  the 
plaintiS :  fourth,  that  when  said  overflow  reach- 
ed the  plaintiff's  pasture,  it  contained  sufficient 
of  the  poisonooB  matt»  alleged  to  have  been 
eonUdned  In  said  vat  to  be  dangeroas  to  cattle 
which  miicbt  drink  It ;  fifth,  that  plaintiff's  cat- 
tle did  drink  such  overflow  water:  sixth,  tliat 
they  drank  it  while  they  were  in  the  pasture  of 
the  plaintiff:  and,  seventli,  that  they  died  there- 
from. Or  else  the  burden  is  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  the  evi- 
dence, that  poisonous  matter  was  left  upon  the 
right  of  way  of  the  defendant  company,  and 
that  because  of  failure  to  exercise  ordinary  care 
in  saf^narding  such  poisonous  matter,  the  cat- 
tle of  plaintiff  entered  upon  the  premises  of  the 
defendant  company  and  ate  or  drank  of  such 
iKrisonous  matter,  and  at  a  remilt  thereof  died. 
If  the  plaintLS  has  failed  to  prove,  by  a  fair 
preponderance  of  the  evidence  one  or  the  other 
of  these  propositions,  then  the  plaintiff  cannot 
recover  in  tois  ease,  and  your  verdict  should 
be  for  the  defoidant 

"(^  You  are  instructed  that  if  you  find  from 
the  evidence  that  a  rain  tell  on  the  8th  day  of 
June,  1913,  and  caubed  the  vat  to  overflow,  and 
that  said  overflow  flowed  into  plaintiffs  pas- 
ture and  caused  the  damage  to  the  cattle  shown 
by  the' evidence,  if  any,  the  mere  failure  on  the 
part  of  the  defendant  to  protect  the  vat  from 
overflow  would  not  render  the  defendant  liable^ 
but,  in  addition  to  the  other  elements  necessary 
for  you  to  find,  as  stated  in  the  other  instruc- 
tions given  you,  before  you  can  return  a  ver- 
dict for  the  plaintiff,  tou  must  find  that  there 
was  negligence  in  failing  to  protect  the  said 
vats ;  and,  in  order  to  find  suda  n^ligence.  you 
must  find,  from  a  fair  preponderance  of  the  evi- 
dence, that  the  defendant,  or  some  other  person 
acting  for  it  or  with  its  permission,  failed  to 
exerdse  ordinary  care  in  guarding  the  said  vats, 
and  as  a  resolt  thereof  the  cattle  of  the  plaintiff 
came  upon  the  premises  and  ate  or  drank  of  the 
contents  of  the  said  vat;  or  you  mnet  b^eve 
from  a  fair  preponderance  of  the  evidence  that 
an  oi^narily  prudent  man  would  reasonably 
have  antidpated  that  such  a  rain  would  faU 
as  would  cause  the  vat  to  overflow,  and  that 
such  overflow  would  flow  thence  into  plaintiff's 
patiture,  and  you  must  further  find  that  an  ordi- 
nari^  prudent  man  would  reasonably  have  an- 
ticipated that  such  overflow  from  the  vat,  after 
flowing  over  the  right  of  way  and  then  into 
pLdnturs  pftstnre,  if  it  did  so  overflow,  would, 
after  rewmlng  such  pastore,  contain  sufficient 
poisonous  matter  to  kill  cattle  if  they  drank  it ; 
and  if  the  plaintiff  has  failed  to  show  to  your 
satisfaction,  by  a  fair  preponderance  of  the  evi- 
doice,  tbtn  the  plalntSf  cannot  recover  in  this 
caB<^  and  Tour  wdlct  should  ba  for  tho  dtfoid* 
ant.'* 


BEPORTBB  (Okt 

The  defendant  requested  th«  court  to  give 
the  Jury  instructions  respectirely  numl>ered 
1  and  8,  wtaldi  the  court  refused  to  do,  to 
which  action  of  the  court  the  defendant  duly 
separately  excepted.  Said  requested  and  re- 
fused instmctions,  which  are  assigned  as  er^ 
ror,  read: 

"(1)  The  burden  of  proof  Is  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  the  evi- 
dence: First,  that  on  or  about  the  8th  day  of 
June,  1913,  there  was  a  dipping  vat  on  the  rail- 
road right  of  way  containing  poisonous  matter 
of  sufiBcient  quantity  and  strength  so  that,  mix- 
ed with  enough  rainwater  to  cause  the  vat  to 
overflow,  the  overflow  therefrom  would  be  dan- 
gerous to  cattle  if  drunk  by  them ;  second,  that 
on  or  about  said  date  there  was  a  heavy  rain, 
and  that  said  rain  caused  said  vat  to  overflow; 
third,  that  the  overflow  from  said  vat  flowed 
across  and  along  the  right  of  way  of  the  rail- 
road company  into  the  pasture  of  the  plaintiff; 
foorth,  that  when  said  overflow  reached  the 
plaintiff's  pasture,  it  contained  sniDcient  of  the 
poisonous  matter  alleged  to  have  been  con- 
tained in  said  vat  to  nave  been  dangerous  to 
cattle  which  might  drink  it;  fifth,  that  plain- 
tiff's cattle  did  drink  such  overflow  water; 
sixth,  that  they  drank  it  while  they  were  in 
the  pasture  of  the  plaintiff:  and  sorentli,  they 
died  therefrom.  If  the  plaintiff  fails  to  prove 
by  a  preponderance  of  the  evidence  any  one  of 
the  elements,  or  if  the  evidence  on  any  one 
of  these  elements  is,  in  your  Judgment,  evenly 
balanced,  the  plaintiff  cannot  recover  in  this 
case,  even  if  1m  proves  all  of  the  remaining  ele- 
ments by  a  preponderance  of  the  evidence." 

"(8)  If  you  find  from  the  evidence  that  a  rain 
fell  on  the  8th  day  of  June,  1913,  and  caused  the 
vat  to  overflow,  and  that  said  overflow  flowed  in- 
to plaintifiTs  pasture  and  caused  damage  to  the 
cattle  shown  by  the  evidence,  if  any,  the  mere 
failure  on  the  part  of  the  dttfendant  to  protect 
the  vat  from  the  overflow  would  not  render  the 
defendant  liable,  but  in  addition  to  the  other 
elements  necessary  for  you  to  find,  as  stated  in 
the  other  instructions  given  you,  before  you  can 
return  a  verdict  for  the  plaintiff,  yon  must  find 
that  there  was  negligence  in  failing  to  protect 
the  vat  from  overflow  by  rain;  and,  in-order  to 
find  such  negligence,  yon  must  believe  from  the 
evidence  that  an  ordinarily  prudent  man  would 
reasonably  have  anticipated,  considering  the  sea- 
son and  weather  usually  prevailing  at  that  sea- 
son in  that  vicinity,  that  such  a  rain  would  fbll 
as  to  cause  the  vat  to  overflow,  and  that  such 
overflow  would  flow  thence  into  plalntifTs  pas- 
ture, if  in  fact  it  did  so  flow,  and  yon  mnst  fur- 
ther find  that  an  ordinarily  prudent  man  vrould 
reasonably  have  anticipated  that  such  overflow 
from  the  vat,  after  fiowing  over  the  right  way 
and  then  into  plaintiff's  pasture,  if  It  did  so  flow, 
would,  after  reaching  said  pasture,  contain  suffi- 
cient poisonous  matter  to  kill  cattle  if  they  drank 
it." 

The  jury  returned  a  verdict  for  the  plain- 
tiff In  the  sum  of  ¥1,082.73,  to  which  the  de- 
fendant duly  excepted.  Within  the  statu- 
tory period,  the  defendant  flled  a  motion  for 
a  new  trial,  which  was  overruled,  and  Judg- 
ment was  entered  upon  the  verdict,  to  which 
the  defendant  duly  excepted.  To  reverse  the 
Judgment  rendered,  this  proceeding  In  error 
iB  prosecuted. 

The  defendant  bases  a  reversal  of  the  case 
upon  the  following  assignments  of  error :  (1) 
Overruling  demurrer  to  plaintiff's  evldeace; 
(2)  overruling  moti(»i  tor  an  Instructed  ver- 
dict; (2^)  permitting  plaintiff  to  amend  his 
petttkm;  lES)  onmiUng  objectioa  to  tueatbm 
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to  plalDtiff  as  to  ccxidltton  of  fence  In  the 
spring  of  191S;  (4)  overrallnff  objection  to 
hypothetical  question  proponnded  to  Mr. 
Kanfrman;  {5)  glTing  instructions  respectlTe- 
ly  nmnbered  1,  4.  S,  and  6 ;  (6)  refusing  re- 
quested Instnu^icHis  respectively  numbered.  1 
and  S;  (7)  orernillnK  motion  for  a  new  trial ; 
and  iSt  rendering  judgment  for  the  plaintiff. 

In  reviewing  the  several  assignments,  we 
will  do  80  as  we  think  the  aame  logically 
should  be  onuAdered,  and  not  in  the  order 
assigned: 

[4-fl]  If  the  court  erroneously  overroled  the 
demurrer  to  plaintUTa  evidence  at  the  close 
thereof,  which  we  do  not  hold,  the  evidence 
and  the  Inference  that  can  be  drawn  there- 
from,  that  was  Introduced  by  the  defendant 
after  the  overruling  of  said  demnrrer,  in  oar 
Ol^nloo,  In  connection  with  plalutlfCs  evi- 
dence, condnslvely  shows  that  the  court  did 
not  err  in  OTerrollng  the  demnrrer  to  the 
evidence. 

**A  demurrer  to  evidence  admlta  every  fact 
*  *  *  which  th«  evidence  most  favorable  to 
the  other  party  tends  to  prove,  bat  where  the 
court  erroneously  overrules  such  a  demurrer,  and 
afterward  the  defect  In  the  evidence  Is  supplied 
by  other  evidence,  introduced  by  either  party,  the 
error  is  cured."  Henry  Stephms  v.  Imac  Scott 
«t  aL,  43  Kan.  285,  23  Pac  OSS. 

The  defendant  devotes  a  large  part  of  its 
brief,  and  presents  many  authorities,  to  sup- 
port ito  contention  that  the  court  erred  in 
permitting  plalntlfl,  at  the  conclusion  of  the 
evidence,  to  amend  hia  petition.  We  are  un- 
able to  see  that  by  the  amendment  there  was 
a  departure  from  the  original  cause  of  action, 
or  that  the  amendment  "changed  substantial- 
ly the  claim  or  the  defense." 

It  is  true  that  at  the  time  of  the  Interpo- 
sition of  said  demurrer  to  the  plaintiff's  evi- 
dence, the  only  negligence  averred  In  the  peti- 
tion was  permitting  the  poisoned  wator  to 
overflow  upon  the  pasture  of  plaintiff;  while, 
under  the  amended  petition,  additional 
grounds  of  negligence  were  alleged  in  main- 
taining the  vat  and  paraphernalia  connected 
therewith  and  falling  to  properly  protect  the 
same.  In  the  original  petition  and  In  the 
amended  petition,  each  was  predicated  upon 
the  negligence  on  the  part  of  the  defendant  In 
maintaining  the  dipping  vat  and  Its  acces- 
eories,  and  the  inJnrleB  sustained  are  alleged 
to  be  the  loss  of  the  cattle  due  to  said  neg- 
ligence. In  the  amended  petition  the  negll- 
geace  averred  Is  also  based  upon  the  negli- 
gence of  the  defendant  In  maintaining  the 
same  dipping  vat  as  averred  in  the  original 
complaint,  and  only  adds  additional  grounds 
of  negligence — ^the  defective  fence  and  fail- 
ure to  properly  guard  the  said  vat ;  and  we 
are  unable  to  see  how  there  la  any  departure 
from  the  original  cause  of  action  as  alleged 
in  the  original  complaint 

"The  allowance  of  an  amendment  not  sab* 
(tantially  chan^ng  the  claim  of  defense  rests  In 
the  oonrrs  so  and  discretion."  Shawnee,  Tecum* 
•eh  Traction  Company  v.  Newcome,  168  Pac 
11»3. 

"The  test  is  whether  the  proposed  amendment 


Is  a  different  matter,  anotiier  subitct  of  contro- 
versy, or  the  same  matter  more  fnUy  or  different- 
ly laid  to  meet  the  possible  scope  and  varying 
phases  of  the  testimony."  Fulsom-Morris  Coal 
&  Mhi.  Co.  V.  Mitchell,  87  OkL  67S,  132  Pae. 
1103. 

Applying  the  test  stated  in  the  above-styled 
cause,  we  are  clearly  of  the  opinion  that  the 
amendment  is  not  a  different  matter,  another 
subject  of  controversy,  but  simply  the  same 
matter  more  fully  and  definitely  laid  to  meet 
the  additional  testtmcmy  that  was  Introduced 
to  the  cause. 

We  fully  agree  with  the  defendant  that 
a  proper  opportunity  should  have  been  given 
the  defendant  to  properly  try  their  cause,  and 
that  they  should  not  be  put  at  a  disadvantage 
by  reason  of  amendments  made  after  the 
evidence  was  closed,  which  they  have  not  had 
an  opporttmlty  to  meet;  but.  If  the  defend- 
ant was  taken  by  surprise  by  such  amend- 
ment, and  was  not  prepared  at  that  time  to 
meet  the  same,  then  the  proper  procedure 
would  have  been  to  ask  for  additional  time 
In  which  to  prepare  the  defense,  and  if  this 
be  refused,  we  think  it  might  show  abuse  of 
discretion  on  the  part  of  the  court  In  the 
instant  case  no  request  was  made  for  addi- 
tional time  in  which  to  prepare  to  meet  or 
defend  against  the  allegations  of  the  amend- 
ed petition.  Under  the  liberal  rules  of  plead- 
ing In  this  state,  we  are  of  the  opinion  that 
the  court  did  not  abuse  Its  discretion  In  per* 
mitting  the  filing  of  the  petition  as  amended. 

We  have  carefully  considered  the  objection 
to  the  question  propounded  to  the  witness 
as  to  the  condition  of  the  fence  In  the  spring 
of  1913,  and  we  are  unable  to  agree  with  the 
learned  counsel  of  defendant  that  the  court 
committed  error  in  overruling  objection  to 
the  same.  While  probably  the  evidence 
would  have  been  more  satisfactory  had  the 
time  been  more  definitely  fixed,  we  think  it 
was  pertinent  to  prove  the  condition  of  the 
fence  prior  to  and  so  approximately  near  the 
time  that  it  Is  alleged  that  the  injariea  here- 
in complained  of  were  suffered. 

The  hypothetical  questiw,  projMunded  to 
the  witness,  "as  to  the  possibility  or  prob- 
ability of  stock  grazing  in  a  pasture  within 
the  width  of  a  railroad  tight  of  way,  plus 
95  yards,  being  poisoned  from  an  overflow  or 
seepage  from  dipping  vats,  storage  tank  and 
pan,  after  a  heavy  rain  by  water  flowing  In 
the  pasture  and  Into  the  popls  from  which 
they  drank,"  we  think  was  proi>erly  pertult- 
ted  by  the  court  to  be  asked,  as  there  was 
evidence  In  the  case  upon  which  to  base  such 
hypothetical  question.  Of  course,  the  sub- 
stance of  a  hypothetical  question  must  have 
a  direct  and  intimate  OKinectlon  with  the 
testimony  in  the  case;  otherwise  the  atten- 
tion of  the  Jury  would  be  distracted  from  the 
issue,  and  the  very  object  of  hearing  the 
evidence  defeated.  But  It  Is  sufficient  if 
the  question  fairly  states  such  facts  as  proof 
of  the  examiner  fairly  tends  to  establish  and 
fairly  presents  his  claim  or  theory.  Jones, 
Commentaries  on  Evidence,  vol.  2,  i  371. 
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[1-t]  We  haTe  carefally  examliwd  the  mt- 
eral  instmcUons  given  by  tbe  court  and  ex- 
cepted to  by  tbe  defendant  and  asalgned  aa 
errors,  and  are  unable  to  say  that  aaid  In- 
structions do  not  clearly  state  tbe  law.  In- 
stmction  No.  1  simply  states  tiie  issues  in- 
TOlved  in  tbe  trial  ct  the  cause,  and  we  think 
does  so  wltbont  prejudice  to  the  defendant. 
Instructions  Nos.  4,  6,  and  6  also,  we  think, 
clearly  state  the  law,  and  certainly  does  so 
as  fairly  to  tbe  d^endant  as  could  possibly 
be  asked.  Many  requested  IngtructloDs  were 
asked  which  were  reused,  but  only  the  re- 
fusal to  give  instructions  respectlTely  num- 
bered 1  and  8  are  assigned  as  ema.  Re- 
quested and  refused  instruction  No.  1  we 
think  was  properly  refused  upon  the  ground 
that  the  said  instruction  only  takes  Into  con- 
std^tlon  that  the  negligence  complained  of 
was  tbe  oyerflow  ot  tbe  rat  and  the  flowing 
of  the  poisoned  water  upon  the  lands  of  the 
plaintiff,  while  the  pleadings  In  the  case  as 
made  by  the  amended  petition,  and  the  evlr 
dence,  includes,  not  <»ily  the  n^llgence  of 
permitting  the  poisoned  water  to  flow  upon 
the  land  €f  plalntur.  but  also  bases  his  right 
of  action  up<Mi  the  negligence  of  the  plaintiff 
In  failing  to  properly  safeguard  Che  said  dip- 
ping vat,  failure  to  iff<^rly  fence  the  same, 
and  failure  to  discharge  its  duty  In  permit- 
ting the  immIs  of  iwlsoned  water  to  exist  near 
the  said  rats  on  the  premises  of  the  defend- 
ant and  accessible  to  the  stock  for  whose 
loss  this  action  la  instituted. 

We  are  further  of  the  opinion  that  the  re- 
fused requested  instruction  No.  8  is  tainted 
With  the  same  vice  as  that  of  requested  In- 
Btructiou  No.  1. 

Unquestionably  there  was  sufficient  evi- 
dence for  the  Jury  to  determine  that  the 
death  of  the  cattle  was  due  to  drinking  the 
poisoned  compound  which  flowed  from  the 
dipping  vat,  and  in  drinking  from  the  rat 
and  licking  the  compound  contained  In  the 
vessels  connected  with  said  dipping  outfit. 
It  is  true  that  the  expert  evidence  as  to  the 
quantity  of  arsenic  necessary  to  produce 
death  was  in  conflict,  but  there  was  evi- 
dence upon  which  the  Jury,  could  reasonably 
conclude  that  a  sufficient  quantity  of  poison- 
ed  water,  and  a  sufficient  quantity  of  the 
poisonous  matter  contained  In  the  dipping 
vat  and  pan  and  pool  near  the  same,  was 
taken  by  the  cattle  to  produce  death.  Of 
course,  though  the  death  of  the  cattle  was 
due  to  drinking  tbe  poisoned  water  or  lick- 
ing the  poisonous  compound,  tbe  defendant 
would  not  be  liable  unless  the  negligence  of 
the  defendant  was  the  proximate  cause  of 
the  death  of  the  cattle,  and  this  question  of 
negligence  was  a  question  of  fact  for  tbe  Ju- 
ry. C,  R.  I.  &  P.  Ry.  Co.  V.  Hill,  36  Okl. 
640,  129  Pac.  13,  48  L.  R.  A.  (N.  S.)  622. 

Many  cases  are  dted  by  tbe  defendant  as 
to  the  duty  of  a  railroad  company,  and  Its 
exemption  from  liability,  when  its  r^ht  of 
way  Is  properly  fenced  as  to  killing  stock 
which  stray  upon  Its  right  of  way,  which  we 


think  correctly  state  the  law,  but  we  cannot 
^ree  with  the  learned  attonu^s  of  defend- 
ant tbat  said  eases  are  In  point  In  the  Instant 
case.  Ibaa  la  a  dlfferoit  rule  ot  law  aa  to 
the  care  that  must  be  exercised  in  safeguard- 
ing poisons  upon  one's  premises*  to  the  aid 
that  the  property  of  another  may  not  be  in- 
jured thereby,  and  we  do  not  Odnk  that, 
because  the  defendant  was  not  required  to 
f^ce  Its  right  of  way  at  its  depots  or  cross- 
ings, said  exemption  in  any  way  tended 
to  relieve  it  from  properly  protecting,  even 
as  Moinst  trespas^g  animals,  by  fencing 
or  otherwise,  as  ml^t  be  necessary,  said 
poisonous  cconpound  ccmtalned  In  said  dip- 
ping vat  and  Its  paraphernalia.  Section 
2SS1,  Revised  Laws  1910,  provides: 

"Whoever  shall,  except  in  a  safe  place  on  his 
own  premises,  la;  out  strycbnine  or  other  poison, 
Is  guilty  of  a  misdemeanor." 

We  think  that  said  section  indicates  clear- 
ly that  it  Is  the  p<dicy  of  our  law  to  require 
one  having  polsmi  upon  his  premises  to  ex- 
ercise more  than  ordinary  care  to  aT<^ 
danger  to  others  or  th«lr  prtqwrty;  and, 
when  a  poisotoous  compound,  as  shown  by 
the  evidence  in  this  case,  was  permitted  to 
remain  i^on  the  right  of  way,  and  not  pros^ 
erly  safeguarded  to  ^v«it  the  approach 
of  cattle  thereto,  tlkere  was  suffldait  evidence 
to  aaOiortse  the  Jury  to  find  that  the  said 
poisonous  compound  was  not  kept  in  a  safe 
place,  and  that  the  defendant  was  conse- 
quently guilty  at  actlonaUe  ne^igence  and 
liable  for  the  death  of  the  trespassing  cattle. 

"In  order  tor  the  violation  of  a  criminal  stat- 
ute to  constitute  actionable  Qegllgence,  tbe  in- 
jury complained  of  must  be  of  the  sort  tbe  legis- 
lation was  intended  toprevent."  Denton  v.  M., 
K.  A  T.  Ry.  Go^  90  Sm.  61.  US  Pac.  658,  48 
L.  &  A.  Cn.  8.)  820,  Ann.  Oas.  1916B,  639. 

We  think  that  said  section  2631  was  in- 
t^ed  to  prevent  sndi  neglig«ioe  as  is  shown 
by  the  evidence  In  the  Instant  casa 

"Persons  using  dangerous  agenciu  are  requir- 
ed to  use  the  utmost  care  to  prevent  injuries^ 
and  to  adopt  every  known  safeguard."  29  Oyc. 
pp.  460-463. 

In  M.,  K.  &  T.  Ry.  Co.  v.  Rose,  160  Pac. 
734  (not  yet  officially,  reported),  Judge  Gal- 
braith,  speaking  for  Uils  court  says: 

"The  company  is  bound  to  have  known  tbe 
dangerous  character  of  this  dip.  When,  with  this 
knowledge,  this  poisonous  fluid  was  permitted  to 
escape  from  tbe  tank  and  accomulate  in  a  pool 
accessible  to  the  cow,  and  no  steps  were  taken 
to  prevent  ber  from  drinking  it,  the  company 
failed  to  discharge  the  duty  it  owed  her,  even 
though  she  was,  as  contended  by  the  plaintiff 
in  error,  a  trespasser." 

We  therefore  think  that  the  Jury  had  suffi- 
cient evidence  upon  which  to  find  that  the 
defendant  was  guilty  of  actionable  negli- 
gence. 

There  being  evidence  to  reasonably  sus- 
tain the  Jury  In  finding  that  there  was  ac- 
tionable negligence  on  the  part  of  the  defend- 
ant which  was  the  proximate  cause  of  the 
death  of  the  cattle,  and,  It  not  being  con- 
tended that  the  verdict  of  the  Jury  was  ex- 
cessive, and  the  verdict  of  the  Jury  having 
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been  anroved  by  On  trial  court,  we  are 
powerleM  to  Interfere  with  the  Terdlct  ren- 
dered. 

^eral  flndhiff  In  fnor  of  a  partj  includet 
a  EDdutg  of  all  tbose  facts  necessary  to  conati- 
tote  the  claim  of  tbe  party  in  whose  favor  the 
finding  is  made."  Oland  t.  Halson,  38  OkL  456, 
135  Pae.  IOCS:  Davla  t.  Slrat  State  Bank  d 
Norman.  1Q2  Pae.  122;  Theo.  Mazflald  Co.  t. 
Aodnia.  165  Pac,  11A3 :  Schnlti  T.  Bamwa,  8 
OkL  297.  56  Pac.  1053 ;  Brewer  &  B.  t.  Black, 
5  OkL  57.  47  Pac.  1080. 

"A  verdict  [reaaonablyl  lupported  1^  evidence 
will  not  be  dlstorbed  on  appeal.'*  Orane  t. 
Franklin,  17  Ariz.  476,  154  Pac.  10S6:  O..  0.  & 
S.  P.  Ry.  Co.  T.  Beasley,  163  Pac.  1155:  Apple 
T.  French,  154  Pac  650:  First  State  Bank  of 
iBdiahoma  t.  Moiasco,  166  Pae.  261. 

"A  verdict  upon  conflicting  evidence  will  not 
be  disturbed  when  reasonably  snpported  by  evi- 
dence."  Harrell  v.  Scott.  151  Pac.  1169. 

Having  reached  the  ooDCluslon  that  there 
was  evidence  In  the  case  reasonably  sapport- 
ing  the  verdict  of  the  jury,  It  neoenarily 
foUowa  that  we  find  no  error  in  the  refusal 
of  the  court  to  direct  a  verdict  fn  the  de- 
fendant. 

"A  motion  to  direct  a  verdict  leaves  for  con- 
sideration oqI^  such  evidence  as  is  favorable  to 
the  party  against  whom  the  motion  is  directed," 
&iek^  Engine  Oo.  v.  Otty  of  Otaerokee,  168 
Fee.  1166. 

"A  motion  to  direct  a  verdict  admits  the  evi- 
dence of  the  Opposite  party  and  all  reasonable 
inferences  whidi  can  be  drawn  therefrom." 
Bowles  V.  Bfffles,  161  Pae.  198;  Supreme  Tribe 
Of  Ben  Hur  v.  Owens,  161  Pae.  198,  L.  R.  A. 
1016A,  979:  Shields  v.  Smith,  151  Pac.  207. 

"Where  tnere  is  any  evidence  reasonably  tend- 
ing to  establish  plaintiff's  claim,  It  is  error  to  di- 
rect a  verdict"  Scott  v.  Mooie,  152  Pae.  823; 
Aleunder  Dmg  Co.  v.  O'Ddl,  153  Pac  114; 
Stewart  v.  I^ayette,  163  Pac  847. 

"Issues  in  an  action  should  be  submitted  to 
the  iuTj  where  there  Is  any  evidmce  reasonably 
tif»d'"g  to  snpport  tbe  plalntifTs  contentions.^ 
KaU  lula  Goal  Oo.  v.  Ohinem,  156  Pac.  606. 

There  being  evidence  reasonably  tending 
to  support  the  verdict  and  the  Issues  Involved 
having  been  submitted  to  the  jury  under 
proper  Instructions,  the  court  did  not  err  In 
refusing  to  grant  a  new  trial  and  In  enter- 
ing Judgm^t  on  the  verdict. 

This  cause  should  be  affirmed. 

PBR  CDBIAU.  Adopted  in  wtaol^ 


GBOTXS  V.  STOUDSB  at  aL  (Na  5977.) 
(Supreme  Court  of  Oklahoma.  Nov.  21,  1916.) 

(SyUabut  Iv  Court.) 

1.  Yendob  Ann  Pubchasbb  «=»341(1%) — 
Bkmbdibs  or  Pubchasbb— Acnoif  to  Bx- 

COVXB  PATKUfm— PABTIia. 

In  an  action  to  rescind  a  contract  for  the 
purchase  of  land  and  to  recover  advanced  pay- 
ment made  thereon  upon  the  ground  tbat  de- 
fendant had  failed  to  convey  tbe  character  of 
title  which  he  agreed  to  convey  to  a  portion  of 
the  premisea,  the  oolv  necessary  par^  defend- 
ant IS  tbe  party  to  tne  contract  against  whom 
tbe  decree  of  payment  will  operate. 

[Ed.  Note.— SVw  other  eases,  see  Ymdor  and 
Purdiaser,  Gent  Dig.  |  1010;  Dec.  Dig.  «=» 
84iaH).] 


2.  VsitnoB  Airn  Pubchasbb  ^all6  —  Bbu- 
DiEB  or  Pubchasbb  —  Suit  to  BBSOinn  -- 
Rbstobation  or  CoirsTixurioN. 
A  person,  induced  bv  false  and  fraudulent 
representations  to  purcaase  real  estate,  may, 
upon  discovering  the  fraud,  bring  an  action  in 
equity  to  rescind  the  contract,  and  in  such 
cases  should  restore  or  make  an  offer  in  his  pe- 
tition to  reston,  everything  of  value  which  ne 
has  received  under  the  contract 

[Ed.  Note^For  other  cases,  see  Vendor  and 
Purchaser,  Gent.  Dig.  fS  206-208;  Dec  Dig. 
^=^116.] 

8.  Vendob  and  Pubchasbb  <©=»128  —  Pm- 

FOBHANCK  OF  OOHTEAOT  —  TiTLK  TO  PbOP- 
BBTT. 

One  who  contracts  to  convey  a  certain  char- 
acter of  title  to  real  estate  should  be  prepared 
and  able  to  convev  to  tbe  grantee  .an  estate  or 
interest  theren  substantially  corresponding  with 
that  bargained  for  and  agreed  to  be  sold. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  234-237;  Dec.  Dig. 
4»»128J 

4.  Vendob  AND  Pubohasbb  ^133— Pbbfobic- 
ANCG  or  Contract— Past  Pebfobuancb. 
Q.  contracted  to  convey  to  if-,  certain  lands 
in  fee  simple  and  to  deliver  preference  leases  on 
certain  scliool  landa  He  executed  warranty 
deed  to  die  lands  to  be  conveyed  in  fee  simple, 
but  failed  to  deliver  preference  leases  on  a 
portion  of  the  school  lands.  Meld,  that  S.  was 
not  required  to  take  a  title  different  from  tbat 
agreed  to  be  delivered,  and  was  raititled  to  re- 
scind the  contract 

.  [EM.  Note.— For  other  eases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  23^237;  Dec  I>ig. 
«=>183.] 

6.  Vendob  and  Pubchasbb  «=>837— Bbicb- 

DIBS  of  Pubchasbb^Bescission- Lien. 
Where  a  vendor  cannot  convey  the  interest 
which  he  agreed  to  convey  in  aU  of  the  proper- 
ty, but  only  to  a  part  of  It,  the  purchaser,  upon 
rescinding  the  contract  is  entiUM  to  a  lien  upon 
tbe  land  of  the  vendor  to  secure  repayment  of 
purchase  money  advanced  by  him. 

[Ed.  Note.— For  other  casea,  see  Vendor  and 
Purchaser,  Gent  Dig.  U  986-600;  Dec  Dig. 
«s>887J 

Error  from  District  Court,  Beavw  Oonnty; 
B.  H.  Loofbourrow,  Judge. 

Action  by  Nellie  Btonder  and  others 
against  Charles  C  Groves.  Judgment  for 
plaintifls,  and  defendant  brings  em».  Af- 
firmed. 

Charles  BwlndaU,  of  Woodward,  for  plaln- 
tur  in  error.  DlcbBon  &  Dickson,  of  Beaver, 
and  Gray  A  HcVay,  of  Oklahoma  C^,  for 
defendants  in  error. 

HABDT,  3.  Defendants  in  error  brought 
suit  against  plaintitC  in  error  to  rescind  the 
sale  of  certain  real  estate  purchased  from 
him,  consi&tlng  of  160  acres  to  whldi  he  held 
title  in  fee  simple  and  also  certain  school 
land  leases.  The  parties  will  be  referred  to 
as  they  appeared  in  the  trial  court. 

The  plalntifT  Nellie  Stouder  and  defendant 
entered  into  two  written  contracts  for  the 
purchase  of  said  premises,  by  one  of  which 
it  was  agreed  that  defendant  should  deliver 
to  plaintiff  clear  and  abtolute  title  to  100 
acres  of  land,  owned  by  him  in  fee  simple, 
for  the  consideration  of  $2,500  and  by  the  oth- 
er, agreed  to  deliver  to  plaintiff  Nellie  Stouder 


»Pw  other  oases  see  suns  teple  and  KBT-NUUBBR  la  til  Key-Nnobsred  DlseaU  and  IndMM 
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preference  leases  on  the  TV^  %  of  section  16 
and  the  S.  %  of  section  17,  township  3  north, 
range  26  east,  G.  M.,  Beaver  county,  Okl., 
which  leases  were  to  he  deposited  in  escrow 
in  the  Speermore  State  6anl£  at  La  Yerae, 
Okl.,  and  to  be  approved  by  the  state  school 
land  commUsloners,  for  which  plaintiff  was 
to  pay  $2,050.  In  pursuance  of  this  con- 
tract defendant  executed  and  delivered  war- 
ranty deed  for  the  160  acres  of  land,  and 
also  deposited  In  the  Speermore  State  Bank 
two  printed  forms  ot  leases,  containing  the 
names  of  of  the  lessees,  the  description  of  the 
land,  and  the  amount  of  rental  to  be  paid, 
with  the  term  and  date  filled  in  and  with 
the  places  tor  signature  on  behalf  of  the 
lessors  and  the  acknowledgment  left  blank. 
The  blank  form,  parporting  to  lease  the  west 
half  of  section  16,  Is  tn  the  form  of  the 
ordinary  preference  lease,  while  the  blank 
form,  pni-porting  to  be  a  lease  of  tlie  south 
half  of  section  17,  oonfars  no  preference 
right  of  pandiase,  but  contains  a  provision 
that  some  Is  made  snttject  to  the  rl^t  of 
the  atate  to  sell  and  convey  the  lands  there- 
in leased  at  any  time,  and  that  upon  inich 
sale  the  lease,  shall  theienpon  expire.  Xbese 
purported  leases  were  executed  by  no  one, 
and  were  nothing  more  nor  leas  tlian  blank 
forms,  and  conveyed  no  right  in  the  premises 
to  lessees,  and  wholly  tailed  to  comply  vittx 
the  provisions  of  Qu  written  contract  en- 
tered into  between  the  parties.  Judgment 
was  rendered  tor  plaiiUiff,  the  deddon  of 
the  conrt  being  placed  ap<m  tibe  ground  that 
defendant  had  thlled  to  deliver  to  plaintiffs 
the  preference  right  lease  to  the  south  half 
of  section  17. 

[1]  Defendant  instats  that  the  court  erred 
in  orerrullng  his  motion  to  require  plalntUCi 
to  make  as  additional  parties  to  the  proceed- 
ing his  .  sons  Carol  K.  and  Fred  O.  Ororea, 
eadi  ot  whom  had  an  interest  In  the  leaa«e 
upon  the  school  lands  which  by  his  contract 
he  undertook  to  relinquish  and  ti'ansfer  to 
plaintiffs.  This  was  an  action  against  de- 
fendant to  rescind  a  contract  entered  into 
with  him  to  which  his  sons  were  not  par- 
ties, by  the  terms  of  which  be  undertook  to 
convey  a  certain  character  of  title  to  cer- 
tain premises  described  In  the  written  In- 
atmments,  and  he  Is  the  only  necesary  party 
to  this  action,  and  the  only  one  who  would 
be  affected  by  a  Judgment  decre^g  a  re- 
payment of  ttie  sums  received  by  him.  In 
Harding  v.  Olson,  177  IlL  298,  Q2  N.  B.  482. 
appelant  contracted  to  convey  real  estate  to 
appellee  the  title  of  which  at  the  time  was 
In  his  son,  who  ccmveyed  to  an  Insurance 
company  which  conveyed  to  a  real  estate  and 
loan  company.  The  action  was  to  rescind 
the  contract  for  failure  to  convey  title  and  to 
recover  payment  thereon.  The  imitHng  of 
the  court  Is  stated  In  these  words: 

"The  only  necessary  party  defendant  to  a  bill 
to  set  aside  a  contract  for  the  porchase  of  land 
and  recover  advanced  paynwnts.  on  the  ground 
that  defendant  had  no  tUU^  is  the  party  to  Aa 


contract,  against  whom  tte  i&mt  o(  repajrnient 
will  operate."   Warren  v.  Afiller  It  Sons  (Iowa) 

09  N.  W.  127.  • 

[2]  Defendant  also  Insists  that  before 
plaintiffs  would  be  entitled  to  rescind,  they 
would  be  required  to  relinquish  all  of  their 
right,  title,  and  Interest  in  and  to  the  school 
land  which  was  transferred  to  them,  re- 
spec^vely,  by  the  defendant,  which  he  says 
coald  only  be  done  by  tendering  def^dant 
and  hla  sons  leases  prt^rly  executed  by  the 
board  of  land  commissioners  for  the  signa- 
ture cl  the  defendant  and  his  sons.  If  leasee 
executed  by  the  board  of  land  commlsBl<Hi- 
ero  were  essential  to  a  transfer  of  this  school 
land,  then  no  interest  was  ever  transferred 
therein  to  plaintiffs.  The  blank  f(Hrms  ot 
leases  which  were  deposited  in  the  Speer- 
more State  Bank  were  not  so  execoted,  and, 
according  to  defendant's  own  contention, 
plaintiffs  nevw  possessed  any  leases  on  said 
lands,  or  had  any  interest  therdn  whldi  th^ 
could  transfer.  It  is  alleged  In  the  petiti<Hi 
that  as  soon  as  idalntlffs  discovered  the  false 
and  trandulent  representations  and  conceal- 
ments of  defendant,  they  ttwthwlth  offered 
to  rescind  their  purchase  ot  said  lands  and 
leases,  and  toidered  to  detoidant  a  war- 
ranty deed  in  due  form  to  the  N.  B.  %  of  sec- 
tiw  17,  and  tiered  to  return  the  sdioid  land 
leases  whiiA  th^  had  received,  and  at  the 
time  of  trial  in  Djfea  court,  renewed  their 
tender  and  offered  to  execute  a  release  (tf  all 
their  dalms  under  and  by  virtue  of  said  pui^ 
ported  leases,  and  to  bring  tbe  same  into 
court  tor  the  use  and  disposition  ot  defend- 
ant This  actlcHi  is  (tf  an  equitable  nature, 
and  the  tender  was  sufficient  In  Howe  et 
al.  T.  Martin  et  aL,  28  OU.  S61,  102  Pac. 
128,  188  Am.  St  Rep.  840.  in  the  third  para^ 
graph  ot  the  syllabns  it  is  held: 

**A  person  induced  by  false  and  fraudalent 

representations  to  purcbase  or  nchange  tor 
property  has  three  remedies:  •  ♦  •  Second, 
he  may  bring  an  action  in  equity  to  rescind  the 
contract,  and  in  each  a  case  it  ia  sufficient  for 
plaintiff  to  restorei  or  make  offer  In  his  petition 
to  restore,  everything  of  value  which  he  nas  re- 
ceived under  the  contract."  Lamb  T.  DodlOB, 
41  OkL  638,  189  Pac.  126. 

[3]  The  tender  made  in  the  petition  and  in 
c^n  court  complied  with  the  rule  announced, 
and  In  addition  thereto  the  court  ordered 
each  of  the  plaintiffs  named  in  the  unexecut- 
ed leases  which  had  been  placed  in  escrow  to 
indorse  on  the  blank  forms  a  relinquishment 
In  favor  ot  defendant  In  conformity  with  sec- 
tion 7186.  Rev.  Laws  1910.  The  tact  that 
the  relinquishment  was  directed  to  be  exe- 
cuted in  favor  ot  defendant  oonld  not  affect 
plaintiff's  right  to  recover,  tor  it  does  not  ap- 
pear that  his  sons  had  any  leases  executed 
by  the  echoed  land  d^rtment  wMdi  were 
relinquished  in  favor  ot  plalntiffa ;  uid,  so 
far  as  the  feccwd  before  us  is  omcemed,  If 
they  bad  such,  they  are  still  ttie  lioldws 
thereof.  In  addition  to  this,  at  the  time 
Judgment  was  rendered,  it  was  stated  by  the 
eourt  that  if  any  matter  had  been  overlooked 
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upon  hlg  attention  beln;  called  thereto,  he 
would  modify  the  decree,  and  the  objection 
now  made  was  not  then  called  to  hU  attri- 
tion, nor  any  request  made  that  the  decree 
be  modified  In  this  respect. 

[4]  It  la  claimed  that  plaintiffs  are  not  en- 
titled to  rescind  on  the  ground  of  false  and 
fraudnlent  representations,  because  plaln- 
tUb  bad  the  same  c^portnnlty  of  Inspection 
that  defendant  had,  and  by  her  agent  had  In- 
spected  said  lands  prior  to  the  contract  of 
purchase.  This  c(Hiten(l<Hi  1b  Immaterial,  In 
view  of  the  fact  that  the  conrt  placed  Its 
Judgment  upon  the  ground  that  defendant 
had  failed  to  convey  the  title  which  be  agreed 
to  convey.  The  plaintiff  Nellie  Stouder  tes- 
tified that  her  object  In  making  the  purcliase 
was  to  get  a  sufficient  quantity  of  land  ly- 
Ing  together  so  that  she  and  her  children, 
who  had  become  scattered,  could  live  togeth- 
er, she  having  one  place  and  they  occupying 
adjoining  places,  and  that  she  wanted  the 
school  land,  with  preference  right  leases 
thereon,  so  that  her  children  could  later  bny 
the  lands  themselves,  and  this  desire  upon 
her  part  was  communicated  to  defendant  at 
the  time  of  the  trade,  and  she  testified  that, 
had  she  known  defendant  had  no  preference 
right  leases  to  that  portion  of  section  17 
which  he  agreed  to  convey,  she  would  not 
have  entered  Into  the  contract  It  being  her 
desire  to  acquire  a  quantity  of  contiguous 
land  for  the  purpose  of  obtaining  homes  for 
herself  and  children,  her  intention  thus  be- 
comes a  material  element  in  the  transaction, 
and  affecting  the  subject-matter  of  the  con- 
tract, that  It  might  be  reasonably  supposed 
that,  but  for  the  representation  of  defend- 
ant that  he  could  convey  preference  right 
leases  upon  the  school  lauds,  she  would  nev- 
er have  entered  into  the  contract.  Keating 
V.  Price,  S8  Md.  C32:  Owens  v.  Rector,  44 
Mo.  889.  Having  c<Hitracted  to  deliver  pref- 
erence right  leases  upon  all  of  said  school 
lands,  the  defendant  must  be  prepared  and 
able  to  convey  to  the  plaintiffs  an  estate  or 
Interest  therein  substantially  corresponding 
with  that  bargained  for  and  agreed  to  be 
8(dd.  Keating  v.  Price,  supra. 

Tbe  land  to  wbldi  detendant  did  not  con- 
vey a  prefoence  right  lease  constitutes  a 
material  portion  ct  the  whole  tract,  and  Is  a 
snbstantial  CBilnre  upon  his  part  to  comply 
with  bis  contract  acoordlne  to  Its  terms.  In 
Scbechinger  t.  Gault,  8S  Okl.  416,  130  Pac. 
806,  Ann.  Gas.  1S14D,  468,  the  petition  al- 
leged that  Ganlt,  as  agent  of  Miller,  entered 
Into  a  oontmct  with  Schediinger  that  he, 
as  the  agent  of  Miller,  had  full  and  complete 
authority  to  execute  a  contract  for  the  sale 
of  certain  lands  of  which  Miller  was  the  ab- 
solute owner  In  fee,  and  that  Scbechinger, 
relying  upon  these  representations,  entered 
into  a  written  contract  for  the  purchase 
thereof,  and  delivered  to  Gault  a  draft  for 
11,000,  which  was  paid.  Afterwards  learn- 
ing Miller  was  not  the  owner  of  said  lands, 
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but  that  title  thereto  was  veeted  in  MUler 
and  his  wife,  and  Gault  was  not  the  agent  of 
MlUer  and  had  no  authority  to  execute  the 
contract  on  behalf  of  Miller's  wife,  Scbech- 
inger brought  suit  to  rescind  the  contract, 
and  the  petition  was  held  to  be  good  against 
demurrer. 

In  Teates  t.  Fryor,  11  Ark.  68,  the  defend- 
ant Yeates  was  unable  to  make  title  to  one- 
third  of  tbe  land  which  he  had  agreed  to  con- 
vey, and  this  was  held  to  be  grounds  for  re- 
scission of  the  whole  contract,  the  court  say- 
ing: 

"It  Is  evident  that  Yeates  is  unable  to  make 
title  to  two  of  the  tracts  sold  exceeding  in  quan- 
tity one-tbinl  of  the  whole  connected  tract,  and 
that  tbe  tracts,  to  which  no  title  can  be  made, 
are  so  situated  and  connected  with  the  residue 
of  the  tract  as  not  only  to  defeat  his  purchase 
to  tbif  extent,  but  imnair  the  value  of  Qie  whole 
purchase  In  view  of  tne  object  and  design  of  the 
purchase  itself.  We  think,  therefore,  that  Fryor 
should  not  be  compiled  to  accent  any  part  of 
the  land,  but  mav  wdl  ask  to  have  the  whole 
contract  reedcded." 

In  the  case  of  Ohastaln  V.  Staley,  22  Oa. 
26,  tbe  vendee -was  allowed  to  rescind  tSw 
contract  of  purchase  because  the  vendw  was 
unable  to  convey  the  Interest  In  two-fifths  of 
the  land  that  he  had  agreed  to  craivey. 

It  la  generally  held  that  a  purchaser  ttf 
real  estate  cannot  be  conq;)eUed  to  take  only 
a  part  of  the  land  ft>r  which  he  has  con- 
tracted. If  he  cannot  get  the  whole,  he  has 
a  right  to  rescind  the  contract  Tbe  reas<m 
for  this  is  that,  tbe  vendor  not  being  able  to 
convey  the  interest  In  a  part  of  the  land 
agreed  to  be  conveyed,  be  cannot  perform 
the  original  contract,  and  equity  will  not 
make  a  new  contract  for  the  parties  differ- 
ent from  that  actually  entered  Into,  but  will 
allow  the  vendee  to  rescind  and  compel  a  re- 
payment to  him  of  the  purchase  price  paid 
to  the  vendor,  thus  placing  the  parties  In 
the  position  they  occupied  before  the  vendor 
entered  Into  tbe  contract,  which  he  could  not 
perform  according  to  Its  terms.  Owens  v. 
Rector,  44  Mo.  389;  Wells  v.  Porter,  5  B. 
Mon.  (44  Ky.)  416 ;  Farber  v.  Blubaker  Coal 
Co.,  216  Pa.  200,  65  Atl.  561 ;  Porterfleld  v. 
Payne,  11  N.  T.  Supp.  81  ;i  Wood  v.  Mason, 
42  Tenh.  (2  Cold.)  251;  Yeates  v.  Fryor,  11 
Ark,,  supra ;  Hayes  v.  Skidmore,  27  Ohio  St 
331 ;  Weiss  v.  Schweitzer  et  al.,  47  Misc.  Rep- 
297,  93  N.  Y.  Supp.  923 ;  Bailey  v.  James,  11 
Grat  (Va.)  468,  62  Am.  Dec.  659;  Adams  v. 
Klbler,  7  S.  C.  47;  Bank  v.  KeUogg,  4  S.  D. 
312,  66  N.  W.  1071. 

[E]  And  where  vendor  cannot  convey  the 
interest  which  he  agreed  to  convey  In  all  of 
the  property,  but  only  to  a  part  of  It,  the  pur- 
chaser is  entitled  to  a  lien  on  the  land  of 
the  vendor  to  secure  repayment  of  the  pur- 
chase money  advanced  by  him.  Ooleman  v. 
Floyd,  131  Ind.  830,  81  K.  B.  76;  Wood  v. 
Mason,  supra;  Caldwell  v.  Ralney,  6  Ky. 
Law  Rep.  601  (memo) ;  Swetltsch  Waakow, 


*  Reported  In  full  fo  th«  Nsw  Tork  Sapplement; 
r« ported  ka  a  memorandum  deddon  wlUuut  opinioa 
la  57  Run.  6SL 
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87  Ey.  155;  Welas  t.  Schweitzer,  sapra; 
Craft  T.  Latoorette,  62  M.  J.  Bq.  206.  49  AU. 
711- 

Plalnttflb  were  entitled  to  rescind  for  the 
reasons  given,  and  the  tender  made  in  their 
pleadings  and  In  open  court  and  the  require- 
ment in  the  decree  that  they  relinquish  all 
tbelr  rights  under  the  prc^rty  leased  In  fa- 
vor of  the  defendant  are  suffldent,  and  tbe 
Judgment  of  the  trial  court  la  affirmed.  All 
the  Justices  concur. 


VALLEY  STATE  BANK,  Limited,  t.  POST 
FALLS  LAND  &  WATER  CO.,  Lim- 
ited, et  al. 

(Supreme  Ooturt  of  Idaho.   Not.  17,  1916.) 

1.  Jttdomknt  «=>143(12)  —  DEFAUi/r  —  Vaoa- 
iio  N— Gboukds. 

The  showing  made  in  this  case  to  set  aside 
the  default  reviewed,  and  held  insufficient  to  sup- 
port or  Justify  the  order  of  the  trial  court  in 
setting  aside  uie  default, 

[Ed.  Note.—For  other  cases,  see  Judgment, 
C£t  Dig.  i  284;  Dec.  Dig.  «=»143(12).] 

2,  JuDouENT  is=»143(10)  —  Default  —  Vaca- 
tion— Gkounds. 

The  failure  of  the  attorney  to  familiarize 
himself  with  the  law  covering  the  practice  of  the 
fomm  wherein  hie  case  is  pending  will  not  be 
held  to  be  excusable  neglect,  since  it  is  incum- 
bent upon  the  lawyer  from  another  state,  prac- 
ticing law  In  this  state,  to  familiarize  himself 
with  the  rules  of  practice  of  the  courts  in  this 
stats^ 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  281;  Dee.  Dig.  <^143(10).] 

8.  Apfkal  and  EaaoB  4=>857(1)  —  Review  ~- 

DlSOBBTIOH  OF  TbIAL  CoUBT— VACATION  OF 

Default  Judgment. 
The  action  of  the  trial  court  to  set  aside  a 
defisult  Is  governed  by  sound,  legal  discretion, 
and  where  it  appears  that  sucfa  discretion  has 
been  .abused,  the  order  setting  aside  a  default 
will  be  reversed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3823;  Dee.  Dig.  «s>967(D.] 

Budge,  J.,  dissenting. 

Appeal  from  District  Court,  Kootenai 
Coonty;  'Robt  N.  Dunn,  Jn^e. 

Action  by  the  Valley  State  Bank,.  Umlted, 
against  the  Post  Falla  Land  &  Water  Comp 
pany,  Limited,  and  another.  From  an  orda 
setting  BBlde  a  Judgment  tor  plalntLfl^  It  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

C.  L.  Heitman,  of  Batbdrum,  and  W.  F. 
Morrison,  Jr.,  of  Palouse,  Wash.,  for  appel- 
lant Elder  &  Elder  and  Ralph  S.  Nelson, 
all  of  Coeur  d'Alene,  and  Oullen,  Lee  &  Mat- 
thews, of  Spokane,  Wash.,  for  respondents. 

SULLIVAN,  C.  J.  This  action  was 
brought  to  recover  against  the  defendants 
on  a  promissory  note  executed  by  the  cor- 
poration to  the  defendant  Coffman,  for  the 
sum  of  $500  and  Interest,  and  indorsed  by 
him.  The  defendant  corporation  failed  to 
appear  and  answer.  Ot^man  apprared  and 


filed  a  demurrM.  ^Dio^fter  the  atfcom^ 
for  the  plaintier  notlfled  the  attorney  for 
defendant  Coffman  that  the  demnrrw  would 
be  called  for  hearing  on  November  20,  1915. 
On  that  dat6,  by  agreement  of  counsel,  the 
demurrer  was  submitted  to  the  court  vrith- 
out  argument,  and  was  overruled  by  the 
court,  and  defendant  Coffman  was  ^ven  10 
days  In  which  to  answer.  On  November  20th 
plalntUTs  att<»*ney  mailed  to  Cullen,  Lee  & 
Matthews  of  Spokane,  WaSh.,  attorneys  for 
defendant  Coffman,  a  copy  of  said  order  over- 
ruling tbe  demurrer.  On  December  8,  IdlS, 
Coffman  having  failed  to  answer  within  tbe 
time  allowed  by  tbe  court,  or  at  all,  his  de- 
fault was  entered,  and  Judgment  entered 
against  him.  ^Ibereafter,  <m  December  7, 
191S,  the  attMueys  for  Coffman  sowed  upon 
plalntUTs  attorney  a  notice  that  said  defend- 
ant would,  on  December  IS,  1916,  move  to 
vacate  and  set  aside  said  Judgment  against 
Qie  defteidant  and  ask  [lermisslon  to  file  an 
answer.  The  ground  on  which  said  motion 
was  based  was — 

"that  said  Judgment  was  taken  against  the  said 

defendant  through  mistake,  inadvertence,  and 
excusable  neglect  of  his  attorneys.!' 

The  motion  was  based  upon  the  pleadings 
and  files,  the  affidavit  of  W.  F.  Matthews, 
one  of  tbe  attorneys  for  the  defendant,  the 
athdavlt  of  Robert  H.  Elder,  and  the  answer 
of  defendant  Coffman.  The  affidavit  of  Mat- 
thews is,  in  substance,  that  he,  as  one  of  the 
attorneys  for  defendant  Coffman,  had  charge 
of  all  the  pleadings  and  files  In  said  case; 
that  the  order  overruling  said  Pendant's 
demurrer  dated  November  20,  1915,  stated 
that  said  defendant  bad  10  days  In  which  to 
answer  plalntifTs  complaint;  that  upon  the 
receipt  of  said  order,  affiant  noted  In  bis 
dally  docket  that  the  answer  would  be  dne 
in  said  case  on  December  7,  1915,  whereas 
the  entry  should  have  been  made  that  said 
answer  was  due  on  November  30,  191B ;  that 
during  the  week  ending  December  4,  1915, 
afilant  was  engaged  in  court  in  Spokane,  and 
did  not  notice  mitll  December  6th  that  the 
time  for  filing  said  answer,  according  to  tbe 
court's  order  overruling  the  demurrer,  was 
on  November  30,  1915.  The  affiant  immedi- 
ately telephoned  plaintiff's  attorney,  and  ad- 
vised him  that  tbe  answer  was  being  for- 
warded. Affiant  then  learned  for  the  first 
time  that  Judgment  by  default  had  been  en- 
tered. Affiant  further  states  that  said  Coff- 
man has  a  good  and  valid  defense  to  plain- 
tiff's complaint,  and  that  the  promissory  note 
sued  on  was  indorsed  without  recourse  by  said 
Coffman  to  the  plaintiff,  and  that  after  said 
Indorsement  and  delivery  said  bank  wrong- 
fully and  without  authority  from  said  Coff- 
man canceled  the  words  "without  recourse," 
which  defense  Is  set  up  In  defendant's  an- 
swer ;  that  unless  said  Judgment  la  vacated, 
defendant  Coffman  will  suffer  great  Injus- 
tice, and  that  affiant  believes  that  on  a 
trial  no  Judgment  will  be  recovered  from 


4t»For  ether  eaaos  see  sum  toplo  and  KBT'ITOICBBB  In  «U  Ksy-Nombered  Dlsests  and  Ind«MS 
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aald  Coffman.  Affiant  fnrttaer  states  tbat 
said  Jodgment  was  entered  through  his  mis- 
take, InadTertence,  and  ezousable  aspect 

It  appears  that  Elder  &  Elder,  lawyers 
located  at  ODrar  d'AIoie,  Kootoiai  CQontyr 
were  employed  as  local  attorneys,  and  It  Is 
nowhere  stated  in  Matthews'  affidavit  that 
said  local  attorneys  bad  anythtag  whatever 
to  do  with  said  casa,  Matthews  swears  that 
he,  as  one  of  the  attorneys  of  defendant  Coft- 
man,  had  <diarge  of  all  the  pleadli^  and 
files,  and  tbat  the  notice,  overruling  the  de- 
mnrrer,  was  served  on  him-  He  nowhere 
states  tbat  local  counsel  had  anything  to  do 
with  the  matter  at  alL 

In  the  affldavlt  of  Bobert  H.  Elder,  he 
states  that  on  or  about  the  12th  of  Novanbcr, 
191S,  the  said  flrm  of  attorneys  and  defmd- 
ant  Coffman  arranged  with  bis  firm  to  rep- 
resent said  deftedant  as  local  attonieys  In 
said  action,  and  that  no  notice  of  the  hear- 
ing of  the  donnrrer  was  ever  served  <m  him 
or  hia  firm. 

It  appears  from  the  showing  tbat  Mat- 
thews bad  charge  of  this  case,  andttiat  Elder 
&  Elder  had  nothing  to  do  with  It,  that  Mat- 
thews had  notice  of  the  overruling  of  CofF- 
man's  demurrer  and  of  the  order  giving  him 
10  days  in  which  to  answer,  hnt,  oa  account 
of  being  very  busy  In  the  courts  of  the  state 
of  Washington,  and  apparently  relying  upon 
the  practice  in  the  state  of  Washington  of 
noticing  opposing  counsel  before  taking  de- 
fault, he  failed  to  answer  for  Ooffman  with- 
in the  time  given  by  the  court  He  also  re- 
lies upon  having  made  a  wrong  entry  In  his 
docket  of  the  date  on  wtdth  Ooffman  bad  to 
answer.  He  fails  to  show  tbat  Elder  & 
Elder  did,  or  was  expected  to  do,  anything 
In  the  case. 

II]  The  showing  made  was  clearly  Insuf- 
fldokt  to  warrant  the  trial  oonrt  In  setting 
aside  the  defaol^  and  this  case  comes  clear- 
ly within  the  rule  laid  down  by  this  court  in 
Domer  Btone^  27  Idsbt^  284, 149  Pac.  506, 
Kynaston  v.  Thorpe,  29  Idaho,  302,  158  Pac; 
790,  and  Hall  v.  Wblttler,  20  Idaho,  120. 116 
Paa  1081. 

[2]  In  the  Domer  r.  Stoie  Case  it  is  held 
tbat  the  neglect  of  a  lawyw  to  fomlllarize 
hlms^f  with  the  laws  governing  the  prao 
tice  of  the  fbrum  where  bts  case  Is  iwndlng 
cannot  be  held  to  be  excosable,  when  a  de- 
f^dant,  baviiK  received  the  warning  given 
Mm  by  the  plain  terms  of  a  suuunons,  choos- 
es to  disregard  it  and  to  n^lect  the  laws  of 
the  state  governing  the  court  from  wblcb  It 
was  issued,  and  when  be  electa  to  rely  upcm 
the  purely  Imaginary  security  of  the  rules  of 
practice  or  customs  prevailing  In  another 
state,  and  tbat: 

"If  a  detaolt  Judgmeat  is  taken  against  him 
tbe  courts  are  not  Invested  with  discretionary 
power  to  grant  him  relief  from  It." 

If  an  attorney  is  careless  and  makes  a 
wrong  entry  la  bis  dodcet  ss  to  the  time  his 
dient  has  to  answer,  that  of  itself  is  not  suf- 
fldMit  to  show  a  mistake.  Inadvertency  or 


ercusable  neglect  If  default  Judgments 
could  thus  esslly  be  set  aside,  the  delays  of 
the  law  would  be  greatly  enhanced. 

It  clearly  appears  from  the  showing  made 
to  open  the  defiiult  that  the  local  attorneys 
had  nothing  whatever  to  do  with  this  cas^ 
and  Out  Attorney  Matthews  had  full  oon> 
trol,  end  had  AiIl  knowledge  of  the  orerrol- 
ing  of  the  demurrer  and  of  the  time  that 
the  defendant  was  glvoi  to  answer. 

[3]  There  was  not  a  sufficient  showing  of 
mistake  Inadvwtence.  or  excns^le  neglect 
on  the  part  of  detendantfs  attiMmeys  In  this 
case,  and  the  trial  court  clearly  abused  its 
diacretlDn  In  setting  aside  said  Judgment 
since  sudi  discretion  Is  ocmflned  to  a  sound 
legal  discretion. 

Tbe  order  setting  aiAde  said  Judgmoit  Is 
reversed,  and  the  cause  remanded  to  the 
trial  court,  with  directions  to  overrule  said 
modon.  Costs  are  awarded  to  the  appellant 

MORGAN,  J.  I  fully  concur  in  the  con- 
clusion reached  In  the  foregoing  opinion,  but 
believe  the  reason  tot  the  dedslwi  of  this 
court  will  be  better  understood  If  the  affi- 
davits of  W.  J.  Matthews  snd  Bob't  B.  El- 
der, upon  which  the  action  of  tbe  trial  court 
vacating  the  Jod^ent  and  setting  aside  the 
default  was  based,  are  set  out  in  full  and 
briefiy  discussed.  The  affldavlt  ot  Mr.  Hat* 
thews  Is  as  follows: 

"State  of  Washington,  Ckiunt^  of  Spokane— ss. : 
"W.  J.  Matthews,  being  first  duly  sworn,  upon 
his  oath  Btates:  That  he  is  one  of  the  attorneys 
for  the  defendant  Thomas  J.  Ooffman,  and 
makes  this  affidavit  for  and  on  bia  behalf;  tbat 
he  has  had  charge  of  ail  of  the  pleadings  and  files 
herein;  that  the  order  ovarrming  aaid  defend- 
ant's demurrer,  dated  the  20th  day  of  November, 
1916,  stated  that  said  Thomas  J.  Coflfman  may 
have  10  days  in  which  to  answer  plaintiff's  com- 
plaint ;  tbat  npon  receipt  of  said  order  overrul- 
ing said  demnrror,  affiant  noted  in  his  dally 
docket  tbat  an  answer  would  be  due  on  Tuesday, 
the  Tth  day  of  December,  whereas  an  entry 
should  have  been  made  in  affiant's  daily  docket 
that  said  answer  was  dne  on  Tuesday,  the  80th 
day  of  November,  1815:  that  during  the  week 
ending  December  4, 1915,  affiant  was  engaged  In 
the  trial  of  cases  In  tbe  superior  court  of  Spo- 
kane county,  and  did  not  notice  until  Monday 
morning,  the  Hih  day  of  December,  tliat  tbe  time 
for  filing  said  answer,  pnrsoant  to  said  order 
overruling  aaid  demurrer,  was  dne  on  tbe  30th 
day  of  November ;  that  affiant  immediately  call- 
ed W.  F.  Morrison,  Jr.,  attorney  for  plaintiff, 
on  the  long-distance  phone,  and  told  him  that 
the  answer  was  t>eing  forwarded.  Affiant  learn- 
ed then,  for  tbe  first  time,  tbat  said  W.  F.  Mor> 
rison,  Jr.,  bad  caused  default  judgment  to  he 
entered. 

"Affiant  also  states  tbat  said  Thomas  J.  Ooff- 
man has  a  good  and  valid  defense  to  plaintiff's 
complaint  in  that  tbe  promissory  note  in  ques- 
tion waa  Indorsed  by  said  Thomas  J.  Coffman  to 

glaintiff  bank,  without  recourse;  tbat  after  such 
idorsement  and  delivery  to  said  bank  of  tliis 
promissory  not*  the  representative  of  the  bank, 
wrongfully  and  without  authority  from  said 
Tbomae  J,  Coffman,  canceled  the  words  *witbout 
recourse*  on  the  back  of  said  note,  which  defense 
more  fully  appears  in  said  defendant's  answer, 
which  Is  hereby  tendered  tot  the  purpose  of  Sl- 
ing, and  which  has  heretofore  been  prejiared  and 
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served  apon  W.  R  Morrison,  attorney  for  the 
plaintiff. 

"Said  W.  3.  Matthews  farther  states  that  nn- 
less  the  said  judgment  is  vacated  and  set  aside 
and  the  said  defendant  Ooffman  permitted  to  file 
bis  answer  and  have  a  trial  in  said  case,  great 
injostiea  will  be  done  the  said  defendant  Ooff- 
man ;  and  your  affiant  further  believes  that 
when  the  trial  of  said  case  cornea  on  to  be  heard, 
no  Judgment  will  be  recovered  against  the  said 
Goffman,  and  that  in  right  and  jnstlee  the  said 
Goffman  will  be  discharged  and  wiH  recover  Jndg- 
ment  for  hli  costs  expended. 

"Affiant  further  states  that  said  judgment  was 
rendered  through  his  mistake,  inadvertence,  and 
excusable  neglect,  and  that  no  delay  or  injury 
will  be  done  the  plaintiff  by  permitting  the  said 
jadgment  to  be  set  aside  and  the  said  answer  to 
be  filed.  W.  J.  Matthews." 

(Duly  verified.) 

In  vl^w  of  the  provisions  of  section  4229, 
Rev.  Codes,  that  the  coait  may  "leUeve  a 
party,  or  his  legal  repreaentatiTe  from  a 
Judi^nt,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  Inadver- 
tence, Borprlae,  or  excusable  neglect,"  it  is 
quite  manifest  that  In  order  to  procure  a 
Judgment  to  be  vacated  and  a  default  to  he 
set  aside  It  must  afflrmatlT«Iy  appear  that 
they  were  permitted  to  be  made  and  entered 
by  reason  of  mistake,  inadvertence,  surprise, 
or  excusable  neglect. 

Measured  by  ttils  rule,  the  affidavit  of  Mr. 
Matthews  la  inauffldent  He  states  that  aft- 
er receiving  the  order  overruling  the  demur- 
rer and  notifying  him  that  he  would  have  10 
days  within  whiiih  to  answer,  he  noted  in 
his  daily  docket  that  an  answer  would  be 
due  on  Tuesday,  the  7th  day  of  December, 
whereas  an  entry  should  have  been  made 
that  the  answer  was  due  on  Tuesday,  the 
SOtb  day  of  November,  1016.  Be  does  not 
state  that  this  &xtry  was  so  made  through 
mistake,  inadvertence,  surprise,  or  excusable 
neglect,  nor  does  he  say  he  thereafter,  and 
prior  to  the  time  the  answer  was  due  ac- 
cording to  the  terms  of  the  order  served  up- 
on him,  examined  the  entry  in  his  docket,  or 
that  he  was  misled  by  it  For  augAt  that  ap- 
pears Ifl  his  affidavit  he  may  have  made  the 
entry  purposely,  carelessly,  or  through  cul- 
pable neglect,  and,  so  fftr  as  is  dtodosed  by 
this  record,  it  never  misled  him,  nor  caused 
him  to  fall  to  file  the  answer  in  time.  It  is 
true  be  further  states  that  said  Judgment 
was  rendered  through  bis  mistake,  Inadver- 
tence, and  excusable  neglect  This  Is  a  con- 
clusion, and  no  fact  Is  alleged  from  wblcdi  it 
may  properly  be  inferred. 

If  any  reason  existed,  which  would  consti- 
tute an  excuse,  why  the  attorney  in  question 
put  down  In  bis  docket  the  wrong  date  in- 
stead of  the  right  one,  or  if  be  ever  there- 
after examined  the  entry  and  was  misled 
thereby,  his  affidavit  does  not  disclose  It,  nor 
are  we  aware  of  any  rule  which  should 
prompt  a  court  to  infer  these  necessary  facts 
in  bis  favor. 

Mr.  Elder's  affidavit  is  as  follows: 
"State  of  Idaho,  county  of  Kootenai— ss.: 

"Robert  H.  Elder,  being  first  duly  sworn,  de- 


poses and  says:  Tbat  he  Is  a  member  of  the  firm 
of  attorneys  known  as  Elder  &  Elder  with  offices 
at  Ooeur  d'Alene,  Idaho,  and  admitted  to  prac- 
tice in  the  courts  of  the  state  of  Idaho.  That 
on  or  about  the  12th  day  of  November,  191Q,  the 
above-named  defendant,  Thomaa  J.  Goffman,  and 
CuUen,  Lee  and  Matthem  arranged  with  affi- 
ant's firm  to  represent  the  above-named  defend- 
ant Thomas  J.  Goffman,  as  local  attorney  in  the 
above-entitled  cause.  That  no  notice  of  the  call- 
ing up  for  hearing  of  the  demurrer  in  the  above- 
entitled  caose  was  ever  served  upon  the  affiant, 
or  upon  any  member  of  affiant's  firm,  and  was 
not  served  upon  any  local  attorney  resident  in 
Idaho,  and  that  no  notice  was  given  affiant,  or 
any  member  of  affiant's  firm,  that  said  demurrer 
had  been  overruled.  Bab't  H.  Bldo'.*' 

(Dnly  verified.) 

The  material  portion  of  the  foregoing  affi- 
davit is  that  the  firm  of  EUer  &  SUder  was 
local  counsel  tor  Ooffman  in  ttie  case;  tbat 
no  notice  of  tile  bearing  open  the  demurer 
was  served  upon  that  firm,  nor  was  notice 
given  to  It  Uiat  the  demurrer  had  been  over- 
rulBd.  This  affidavit  la  insnffldent^  in  that 
It  fails  to  state  that  affiant* ■  firm  would 
have  taken  any  action  In  the  Remises  bad 
these  notices  been  served  npon  It  If  we  are 
asked  to  Infw  from  the  affidavit  of  Mr.  Sldw 
that  had  his  Arm,  instead  oC  associate  coan- 
sel,  been  served  with  notice  It  woold  have 
appeared  and  answered,  we  may  say  we  are 
unable  to  do  so.  First,  because  he  does  sot 
say  so;  second,  because  Mr.  Ibittlwws,  in 
his  affidavit,  says  tbat  he  had  charge  of  all 
the  pleadings  and  flies  in  the  actlcoi.  The 
natural  preeumptUm  (If  oourta  are  permitted 
to  Indutge  in  presumptions  in  cases  oC  this 
kind)  is  that  had  notice  beui  served  upon 
Elder  ft  Blder,  that  Ann  woold  have  mailed 
it  to  Matthews,  and  MatUiewB  already  had 
notice.  In  any  event,  tiie  affidavit  of  Mr. 
Elder  falls  far  short  of  being  a  showing  that 
the  default  and  Judgment  would  not  have 
been  permitted  to  be  takoi  and  entered  had 
he,  or  his  firm,  Instead  of  his  asaodate  coun- 
sel, been  served  with  notice. 

For  these  reascms  I  And,  as  is  foond  In  the 
foregoing  opinion,  that  the  diowlng  made 
was  Insufficient  to  Jostltr  the  order  vacating 
the  Judgment  and  setting  aside  the  default. 

BUDGE,  J,  (dissenting.  I  am  nnable  to 
concur  In  the  conclusions  reached  by  the  ma- 
jority of  the  court,  and  dissent  therefrom.  As 
I  gather  the  facts  In  this  case  from  the  rec- 
ord, the  Post  Falls  Land  &  Water  Oompany, 
Limited,  on  June  22,  1914,  made,  executed, 
and  delivered  its  promissory  note  to  re^wnd- 
ent  Thomas  J.  Goffman  for  $600,  payable  on 
or  before  October  1,  1915,  with  interest. 
Thereafter,  and  before  maturity,  Goffman 
indorsed  said  note  to  the  Valley  State  Bank. 
Limited,  without  recourse.  On  October  1, 
1916,  the  note  was  presented  to  the  Post 
Falls  Land  &  Water  Company,  Limited,  and 
imyment  refused.  Thereafter  due  notice  of 
said  presentment  and  nonpayment  was  given 
to  respondent  Goffman,  who  also  refused  to 
pay  said  note.  Suit  was  thereupon  commenc- 
ed by  the  Valley  State  Bank,  Limited,  against 
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the  Post  Fallg  Land  &  Water  Company,  lAm- 
tted,  and  Thomae  J.  Goffman.  The  corptHra- 
tion  defaolted,  and  Judgment  was  thereupon 
entered  against  It.  Coffman  filed  a  demurrer 
to  the  complaint,  whldi  was  both  general 
and  special.  The  demurrer  was  signed  by  his 
attorneys.  Cullen,  Lee  &  Matthews  of  Spo- 
kane, Wash.,  and  Elder  &  Elder,  of  Coeur  d'- 
Alene  City,  Idaho.  On  November  15,  1915, 
W.  F.  Morrison,  Jr.,  attorney  for  the  Yalley 
State  Bank,  Limited,  notified  In  writing 
the  attorneys  for  the  defendant  residing  at 
SiMkane,  but  he  did  not  notl^  Elder  &  Elder, 
that  the  demurrer  filed  by  them  on  behalf 
of  Cotfman  would  be  called  for  hearing  on 
November  20,  1915.  On  that  date,  by  agree- 
ment of  the  Spokane  lawyers  and  Morrison, 
the  demurrer  was  submitted  without  argu- 
ment and  overruled,  and  Coftman  was  given, 
by  order  of  the  court,  10  days  In  which  to 
answer  the  ccnnplalnt  of  the  Talley  State 
Bank,  Limited. 

On  December  8,  1910,  Coffman  having  fail- 
ed to  file  and  serve  his  answer  within  the  10 
days  allowed  by  the  trial  court,  his  default, 
upon  application  of  the  plaintiff,  was  entered 
by  the  clerk,  and  on  the  same  day  Judgment 
by  default  was  entered  against  him,  as  pray- 
ed for  In  plalntUTs  complaint  On  December 
7,  1915,  the  attorneys  for  Coffman  filed  with 
the  clerk  of  the  district  court  their  motion 
and  notice  of  motion  that  they  would,  on 
December  18,  1915,  move  the  trial  court  to 
vacate  said  default  Judgment  and  permit 
them  to  file  an  answer;  the  ground  of  the 
moticHi  being  that  said  judgment  was  taken 
against  said  defendant  through  the  mistake, 
Inadvertence,  and  excusable  neglect  of  his 
attorney^ ;  Uie  motion  being  based  upon  the 
pleadings  and  files  in  the  case,  the  afiidavita 
of  W.  F.  Matthews  and  Bobert  H.  Elder,  and 
upon  the  answer  of  Coffman  to  the  complaint, 
tendered  for  filing  by  the  defendant 

In  bis  afi^davit  Matthews,  in  explanation, 
states  that  he  was  exceptionally  busy  during 
the  week  ending  December  4.  1915,  engaged 
in  the  trial  of  causes  in  the  courts  at  Spolune, 
Wash.,  and  that  he  did  not  notice  until  De- 
cember 6,  1915,  that  the  time  for  filing  the 
answer  according  to  the  court's  order  waa 
on  November  30, 1916 ;  that  he  theteopon  im- 
mediately telephoned  plalnUfTs  attorney,  and 
advised  him  that  the  answer  was  being  for* 
warded^  and  then  learned  for  the  first  time 
that  Judgment  iv  detanlt  had  bean  entered 
against  his  client  In  bis  affldavlt  be  further 
states  that  Coffmaa  baa  a  food  and  Talld  de- 
fense to  the  action  bnnght  against  him  by 
the  Valley  State  Bank.  Limited,  In  this,  that 
the  promiasory  note  sued  upon  was  by  him 
indorsed  to  and  aec^ed  by  the  Valley  State 
Bank,  limited,  without  recourse,  and  that 
after  snch  indorsement  delivery,  and  accept- 
ance, the  bank  wrongfully  and  without  an- 
tlu^rlty,  canceled  the  words  "without  re- 
ooorse,"  etc 

Bobert  H.  under  of  tbe  lew  firm  of  under 


&  Elder,  of  Coeur  d'Alene,  Idaho,  and  one 
of  the  attorneys  for  Coffman,  in  support  of 
the  motion  to  set  aside  tbe  default  Judgment 
filed  his  affidavit  In  which  he  set  out  in  sub- 
stance: 

"That  on  or  about  November  12,  1915,  his 
firm  waa  employed  as  local  attorneys  to  repre- 
sent the  defendant  Coffman,  but  that  no  notice 
of  the  heariag  of  said  d«nurrer  was  served  upon 
him,  or  any  member  of  his  firm,  and  that  be 
had  no  notice  of  the  overruling  of  tbe  demurrer." 

An  examination  of  tbe  allegations  of  the 
answer  discloees  that  answer  would.  If 
proven,  ecmstltute  a  meritoriooa  defense. 

In  (V[>oeitlon  to  the  nuAlon  to  set  aside  the 
default  Judgment  W.  F.  Horrlsini,  Jr.,  one 
of  the  attorneys  for  tbe  Valley  State  Bank, 
limited,  filed  his  affldavit  In  which,  In  sub- 
stance, be  stated:  That  service  of  the  cchu- 
plalnt  was  made  <»i  Coffman  <»  Novembw  2, 
1916.  On  November  13, 1916,  Coffman  by  bis 
attorneys,  Cullen,  Lee  &  Matthews,  of  Spo- 
kane, Wash.,  and  Elder  &  Elder,  of  Coeur  d'- 
Alene City,  Idaho,  filed  and  served  a  demur- 
rer to  the  complaint  on  behalf  of  the  defend- 
ant Cofbian;  that  thereafter  on  November 
16, 1916,  affiant  noted  said  demurrer  for  hear- 
ing on  November  20,  1916,  and  served  notice 
ot  the  hearing  of  said  demurrer  upon  Cullea, 
Lee  &  Matthews  at  their  office  in  Spokane, 
Wash. ;  that  thereafter  Cullen,  Lee  &  Mat- 
thews wrote  to  affiant  asking  that  said  de- 
murrer be  submitted  without  a^ment 
which  was  done.  On  November  20,  1915,  the 
demurrer  was  overruled,  and  the  defendant 
given  10  days  In  whi<Ai  to  answer.  No  com- 
munications were  received  by  affiant  from  El- 
der &  Elder,  nor  did  said  attorneys,  or  either 
of  them,  appear  at  the  time  of  the  submis- 
sion of  said  demurrer.  Immediately  upon 
filing  the  order  overruling  defendant's  demur- 
rer, afllant  served  a  copy  of  such  order  on 
Cullen,  Lee  &  Matthews  at  their  office  In 
Sp<^ne.  No  further  appearance  was  made 
by  Coffman,  and  the  time  for  filing  the  ad- 
swer  having  expired,  on  December  4,  1916, 
after  clerk's  entry  of  default  had  been  duly 
and  re^nlarly  entered  against  Coffman  for 
his  failure  to  answer.  Judgment  by  default 
was  taken  against  him.  On  December  6, 
1910,  Matthews,  of  tbe  firm  of  Cullen,  Lee  & 
Matthews,  telephoned  affiant  about  filing  the 
answer,  and  thereupon  affiant  informed  Mat- 
thews that  Judgment  bad  been  taken  against 
Coffman  by  defftnlt 

The  motion  to  vacate  the  default  Judgment 
was  argued  to  the  court  on  December  29, 
1910,  and  the  court  made  its  order,  vacating 
and  setting  aside  the  default  Judgment  en- 
tered against  Oofbnan,  on  the  ground  of  mis- 
take, inadvertence,  and  excusable  neglect  of 
his  attorneys,  and  held  that  the  allegations 
in  the  defendant's  answer,  if  proved,  stated 
a  good  and  meritorious  defense. 

The  court's  order  setting  aside  tbe  default 
Judgment  states  as  a  fact  that  at  the  time 
tlie  default  Judgment  was  rendered  and  en- 
tered the  defendant  Goffman  was  represoit- 
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ed  by  Elder  &  Elder,  local  coonael,  xesidiiic 
Coeur  d'Alui^  Idaho,  and  tbat  tbey  or 
either  of  them  had  no  noUoe  of  the  heuing 
or  ot  the  orermling  ot  the  demurrer. 

In  substance  the  foregoliig  statement  <d 
facts  appears  In.  appellant's  brief.  I  bare 
set  than  oat  In  full  tor  the  reastm  that  In 
my  opinion  they  ace  In  no  essential  respects 
similar  to  the  facts  stated  in  the  cases  cited 
in  the  majority  oi^nlon  as  authority  for  re> 
versing  the  acUm  of  the  trial  court  in  set- 
ting aside  the  default  Judgment  entwed  in 
this  case. 

In  the  case  of  Domer  t.  Stone.  27  IdabOt 
279.  149  Pac  606,  this  court  held  that: 

"The  rule  la  well  settled  in  Idaho  that  where 
a  trial  coart,  In  the  exercise  of  its  sonnd  judi- 
cial discretion,  upon  a  proper  showing  that  a 
defendant,  who  has  a  mei^itorious  defense,  has 
failed  to  appear  and  answer  by  reason  of  his 
mistake.  Inadvertence,  surprise,  or  excusable 
neglect,  sets  aside  the  default  which  has  been 
entered  against  him,  its  action  In  so  dolnc  will 
not  be  reversed  upon  appeal" 

—and  furtiier  added  another  well-known  rale 
tbat  the  defendant,  "in  order  to  bring  him- 
self^ within  the  rule  announced  above,  "must 
show  that  his  mistake  was  one  of  fact  and 
not  of  law."  The  mistake  in  that  case,  be- 
ing one  of  lav  and  not  al  fact,  was  not  ex- 
cusable neglect  In  the  case  at  bar  there 
was  a  mistake  of  fact,  and  not  of  law.  In 
this,  that  Matthews,  when  the  notice  of  the 
overruling  of  the  demurrer  was  served  vpoa 
him,  made  a  cabmlatlcm  as  to  when  his  time 
for  filing  the  answer  would  aspire,  and  made 
a  mistake  in  this  calculation,  flguriing  the 
time  to  eqilre  December  7,  1916,  when  In 
truth  and  in  fact  it  expired  on  November 
30, 1916.  This  was  dearly  a  mistake  of  tact, 
without  intention  on  his  part,  as  clearly  ap- 
pears from  his  affidavit.  It  la  quite  evideot 
from  his  affidavit  that  the  entry  upon  his 
office  docket  was  inadvertently  made.  There 
is  no  counter  showing,  and  we  must  there- 
fore  assume  tbat  bia  statezxtent  In  his  affi- 
davit la  correct  It  is  audi  a  mistake  as  the 
most  painstaking  lawyer  might  make.  Be- 
ing a  ndstake  of  fact  a  litigant  dumld  not, 
by  the  appllcatim  of  technical  rules  of  law, 
be  made  to  suffer  for  it  particularly  In  view 
of  the  taxt  that  no  serious  injury  could  pos* 
Bibly  result  to  the  plalntifl  below  1^  reason 
thereof,  for  which  be  could  not  be  compen- 
sated by  the  imposltittt  of  terms. 

In  the  case  of  Hall  v,  Whittler,  20  Idaho, 
120,  116  Pac.  1031.  the  affidavit  In  support 
of  the  motion  to  set  aside  the  default  Judg- 
ment failed  to  set  forth  the  facts  which  it 
was  claimed  constituted  the  mistake  or  In- 
advertence; The  only  showing  made  la  that 
case  was  contained  in  an  affidavit  of  the  at 
tomey  to  the  following  effect: 

'^hat  the  time  for  answering  said  complaint 
thereupon  expired  on  or  about  the  IStb  of  Feb- 
Tuory,  1911^  but  tbat  beiAuse  of  inadvertence 
and  mistake  the  time  for  answering  said  com- 
plaint as  fixed  by  this  court  was  oveiiooked  and 
permitted  to  pass  without  an  answer  having 
been  filed." 


This  court  In  pMslng  upon  the  soffidency 
ct  the  foregidng  affidavtt,  said: 

"It  bas  been  r^eatedly  held  by  tliis  conrt  In 
all  matters  of  this  kind  diat  the  facti  most  be 

presented  to  the  court  upon  which  the  party 
relies  to  bring  himself  within  the  purview  of 
the  statute.  In  other  words,  the  litigant  cannot 
be  allowed  to  pass  judgment  on  the  question  as 
to  whether  or  not  Ms  facts  entitle  him  to  the 
relief  he  claims,  or  bring  him  within  the  pur- 
view of  the  statute,  but  he  must  set  up  those 
facts  and  submit  them  to  the  Judgment  and  dis- 
cretion of  the  court  who  must  be  the  final  Judge 
as  to  their  suffidency." 

This  case  has  no  application  to  the  case  at 
bar,  for  the  reason  tbat  the  facts  in  the  case 
at  bar  are  fully  set  out  In  the  affidavits  hi 
support  of  the  motion  to  set  aside  the  de- 
fault Judgment 

The  case  of  Kynaston  v.  Thorpe,  29  IdfJiOk 
302,  168  Pac.  790,  was  an  action  brought  to 
quiet  title  to  the  waters  of  a  certain  stream 
in  Bannock  county.  It  appears  that  the  com- 
plaint was  filed  July  21.  1913.  On  August 
19,  1013,  the  defendants  appeared  and  de- 
murred to  the  complaint   On  December  12. 

1913,  the  demurrers  were  withdrawn,  and  25 
days  given  within  which  to  answer.  On 
January  27,  1914,  no  answer  having  been 
filed,  default  was  entered,  and  thereafter  de- 
fault Judgment  was  entered.   On  July  20; 

1914,  nine  months  after  the  Judgment  was 
entered,  a  motion  was  made  to  vacate  the 
Judgment  and  set  aside  the  default  upon  the 
grounds:  First  that  the  default  and  Judg- 
ment were  taken  and  entered  through  mis- 
take. Inadvertence,  and  excusable  neglect  on 
the  part  of  the  defendant ;  and.  secraid,  that 
the  Judgment  did  not  conform  to  the  allega- 
tions In  or  the  prayer  of  the  complaint  On 
May  15,  1916,  an  order  was  entered  granting 
the  motltm,  and  the  Judgment  and  default 
were  set  aside  and  vacated  upon  the  ground 
of  inadvertence,  mistake,  and  excusable  neg- 
lect Briel^  stated  the  tacts  ajq^ear  as  fd- 
lows:  Thorpe,  who  was  tlie  defendant  be- 
low, emplc^ed  an  attorn^,  paid  him  a  unall 
retainer,  and  made  arrangements  with  on» 
I>ougla8  to  pay  the  balance  of  the  attomcv^ 
fee,  whidi  Douglas  never  did.  The  fee  not 
bdng  paid,  the  attorney  did  not  appear  in 
the  case  after  the  demurr»  iras  withdrawn. 
Hie  dlent  simply  failed  to  pay  his  attorney* 
and  this  conrt  held,  in  dtect  that  the  atbuv 
ney  was  within  his  rlghta  In  not  ai^tearing 
In  the  case  furttier,  and  that  It  was  the  duty 
of  the  dient  to  see  that  his  attorney  was 
paid,  and  in  falling  to  do  ao  he  did  not  con- 
duct himself  as  a  reasMiable  and  imidait 
man  would,  or  should  do  nndw  like  drenm- 
stancea;  Uut  more  than  nine  mtmths  inter- 
vened,  during  which  time  Thorpe  made  no  in- 
quiry about  his  oase,  or  irtLatbw  his  attor* 
ney  bad  been  paid  or  not  Tfala,  Oie  ooort 
held,  did  not  constitnte  mistake,  inadvertence, 
suiprlae.  or  ejxrasaUe  neglect  I  am  nnable 
to  see  where  the  £acta  in  thia  case  have  any 
similarity  to  the  facta  in  the  case  at  bar. 

At  this  point  it  may  be  weU  to  caU  atten- 
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tlon  to  a  few  cases  that  I  think  are  In  point, 
and  which,  in  my  opinion,  support  the  Judg- 
ment of  the  trial  court  in  setting  aside  the 
default  judgment  In  this  case  and  permit- 
ting the  defendant  below  to  file  bis  answer. 

In  the  case  of  Howe  et  al.  t.  Independence 
ConsoUdated  Gold  &  Silver  Mining  Co.,  29 
Oal.  72,  which  was  an  action  for  the  recovery 
of  money,  the  defendant  demurred  ^  the  de- 
murrer was  overruled  and  10  days  were  giv- 
en to  answer.  The  10  days  having  expired 
and  no  answer  having  been  filed,  on  applica- 
tion of  the  plaintlfT  the  clerk  entered  Judg- 
ment by  default  against  the  defendant  The 
defendant  moved  the  court  to  vacate  the 
Judgment  and  to  be  allowed  to  answer,  and 
upon  the  hearing  of  the  motion,  in  addition 
to  the  affidavit  of  the  secretary  of  the  com- 
pany, an  affidavit  was  filed  by  .counsel,  set- 
ting forth  the  following  facts: 

"AfSant  states  tbat  during  the  present  term 
lie  has  been  very  much  pressed  for  time,  bav- 
ing  to  diaehat^  his  duties  as  district  attorney, 
besides  attending  to  all  his  civil  business,  with- 
out any  one  to  aid  him ;  *  •  *  that  •  •  • 
be  has  had  many  thinm  on  bis  mind,  demand- 
ing his  attention ;  *  *  *  that,  this  case  be- 
ing set  for  trial,  affiant  had  adopted  the  ec- 
ronaona  Idea  that  an  answer  had  been  fil- 
•d.  •  • 

Hie  court  vacated  the  judgment  and  gave 
defendant  leave  to  answer,  and  plaintiff  ap- 
pealed £rom  the  order.  Ttte  Judgment  of  the 
trial  court  was  affirmed.  The  appellate  court 
In  the  oourse  <tf  Its  oplidon  made  tbe  fallow- 
ing obaervatlfm: 

"Orders  of  the  court  below  upon  applica- 
tions made  nnder  the  rixty-eiabtb  section  of 
the  Practice  Act  will  not  be  disturbed  by  this 
court,  except  in  cases  of  gross  abuse,  where 
the  power  of  the  court  has  been  exercised  in  a 
manner  which  is  calculated  to  d^eat,  rather 
than  advance,  the  ends  of  Justice,  which,  in 
OUT  Judgoient  has  not  been  done  in  the  present 
ease.^ 

The  case  of  Watson  t.  San  SVandsco  & 
Humboldt  Bay  Railroad  Oa,  41  OaL  17»  was 
also  an  action  brooi^t  for  a  balance  due 
fat  wOTk  and  labor,  where  a  d^ult  was  tak- 
en for  want  of  an  answer,  and  an  ap^lca- 
tton  was  made  by  the  defendant  to  open  the 
defonlt,  which  was  allowed  by  ttie  trial  court, 
and  from  wbldi  an  appeal  was  taken.  Tlie 
court  In  that  case,  inter  alia,  held: 

**ApplicBtion8  of  Ais  character  are  addressed 
to  the  discretion— the  legal  discretion— of  the 
court  in  which  the  default  has  occurred,  and 
should  be  disposed  of  by  it  as  substantial  Jus- 
tice may  seem  to  require.  Each  case  must  be 
determined  upon  its  own  peculiar  facts,  for  per- 
haps no  two  cases  will  be  found  to  present  the 
same  drenmstances  for  consideratioB.  As  a 
KNieral  rule,  •  •  •  where  •  •  •  applies* 
tion  is  made  so  immediately  after  default  entered 
SB  that  no  considerable  delay  to  the  plaintiff 
is  to  be  oecasitHMd  by  permitting  a  defense 
on  the  merits,  the  court  ought  to  incline  to  re- 
lieve. The  exerdse  of  the  mere  discretion  of 
the  conrt  ought  to  tend,  in  a  reasonable  degree, 
at  least,  to  bring  about  a  Judgment  on  the  very 
merits  of  the  case ;  and  when  the  circumstances 
are  such  as  to  lead  the  court  to  hesitate  upon 
the  motion  to  open  the  default,  it  is  better,  as  a 
genera)  rale,  that  the  doubt  should  b«  resolved 
m  ftvor  of  toe  application.*' 


In  the  case  of  Reldy  v.  Scott,  63  Cal.  68, 
the  case  of  People  v.  Bains,  23  GaL  120,  up- 
on  which  counsel  for  appellant  chiedy  relies, 
Is  distinguished  and  modified  so  as  not  to  be 
subject  to  the  c<»istructioQ  contended  for.  In 
the  latter  case  the  affidavit  of  the  defend- 
ant's aUomey  was  to  the  effect  that  be  had 
mistaken  the  day  of  service,  and  that  he  ap- 
peared and  demurred  to  the  complaint  The 
court  held  that  when  the  affidavit  shows  that 
the  defendant  rests  on  matters  appearing  on 
the  face  of  the  complaint  (by  which,  of  course, 
Is  meant  matters  of  defense  which,  except 
for  the  Interposition  of  a  demurrer,  would 
be  deemed  to  be  waived),  the  defense  is  mere- 
ly^  of  a  technical  character,  and  the  affidavit 
is  Insufficient  In  the  former  case  the  court 
held  that  a  showing  that  the  defendant  made 
a  mistake  as  to  the  day  he  was  served  with 
a  copy  of  the  complaint  and  summons,  that 
he  was  ready  with  his  answer  containing  al- 
legations of  meritorious  defense  on  the  day 
the  default  was  entered,  and  that  upon  a  full 
and  fair  statement  of  all  the  facts  of  the  case 
he  is  advised  by  bis  counsel  that  he  has  a 
good  and  sufficient  defense  entitles  the  de- 
fendant to  have  the  default  set  aside. 

In  the  case  of  Francis  v.  Cox  et  at,  33  Cal. 
323,  It  appeared  that  when  the  summons 
was  served,  the  attorney  for  the  defendant 
directed  bis  clerk  to  make  a  memorandum  of 
when  the  time  for  answering  would  expire. 

Tbe  attorney's  clerk  failed  to  make  this 
entry,  and  owing  to  this  failure,  the  iSIlng 
of  the  answer  was .  overlooked.  Afterwards 
the  attorney  set  up  these  facts  by  affidavit, 
and  the  lower  court  opened  the  default  Judg- 
ment, which  ruling  was  sustained. 

The  above  case  Is  similar  to  the  case  now 
under  consideration.  Matthews,  however, 
made  the  memorandum  himself,  Instead  of 
requesting  his  clerk  to  do  so.  However,  he 
Inadvertently  calculated  the  time  to  be  De- 
cember 7,  1915,  when  it  should  have  been 
November  80, 1915,  and  he  sets  up  these  facts 
in  his  affidavit,  and  they  are  uncontradicted. 
The  lower  court  found  these  facts  to  be  true, 
utd  set  aside  the  default  Judgment  To  the 
same  effect,  see  the  case  of  Lathrop  t. 
O'Brien,  47  Ulna.  428.  BO  N.  W.  630. 

In  the  case  of  Scott  v.  Smith,  188  Mo.  818, 
34  S.  W.  864,  In  discussing  the  discretion  of 
trial  courts  in  the  exercise  of  their  power 
to  set  aside  a  default  Judgment  among  other 
things  the  court  said : 

"These  motions  are  addressed  to  the  sound 
discretion  of  those  courts,  to  be  liberally  exer- 
cised in  furtherance  of  justice.  A  wise  judge 
has  said  that  it  is  not  alone  sufficient  that 
justice  be  administered,  but  it  must  be  admin- 
istered in  a  manner  satisfactory  to  suitors.  An 
indiscriminate  interferenee  by  this  court  with 
matters  of  pure  discretion  in  the  courts  below 
would,  in  the  end,  be  productive  of  more  injus- 
tice tnan  a  refusal  to  interfere  in  any  case. 
In  the  review  justice  might  sometimes  be  done, 
but  In  the  most  of  them  it  would  be  little  more 
than  groping  in  the  dark,  in  which  the  court 
could  not  satisfy  Itself  whether  it  was  doing 
right  or  wrong."  Stout  t.  Lewis,  11  Mow  489. 
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In  the  case  of  Collier  v.  Pltzpatrlck,  22 
Mont.  653,  67  Pac  181,  the  Supreme  Conrt 
of  Montana,  In  discussing  the  Code  of  Civil 
Procedure,  S  T74,  which  1b  the  same  as  sec- 
tion 4229,  Bev.  Codes,  which  provides  that 
the  court  may,  in  Its  discretion.  In  further- 
ance of  Justice  and  upon  terms,  relieve  a  par- 
ty from  a  Judgment  taken  against  him 
through  his  excusable  neglect,  states: 

"The  design  aod  purpose  of  the  statute  is  to 
further  the  administration  of  juBtice  so  that  the 
wry  right  upon  the  merits  may  be  determined, 
anu  to  that  end  to  grant  relief  from  excusable 
neglect  in  cases  where  diligence  is  shown  in 
applying  promptly  for  the  relief  sought,  provid- 
ed  too  apposite  party  be  not  deprived  of  any  ad- 
vantage to  which  he  may  properly  be  entitled. 
The  defendant  should  have  been  afforded,  upon 
terms,  the  right  ot  trial." 

While  it  Is  true  that  there  are  certain 
cases  which  lay  down  the  mle  that  the  mis- 
take or  Ignorance  of  a  party's  counsel  will 
not  relieve  him  from  a  Judgment  rendered 
against  him,  a  majority  of  the  decisions  do 
not  favor  this  rule,  provided  it  was  a  mistake 
of  fact  and  not  of  law,  and  provided  It  was 
such  as  mU^t  reasonably  and  genuinely  have 
occurred,  and  this  court  has  followed  the  gen- 
eral rule. 

In  the  case  of  Flttock  t.  Buck,  15  Idaho, 
47,  96  Pac.  212,  It  aroeared  that  counsel  for 
Stella  Flttock  had  appeared  In  the  district 
court  and  asked  orally  for  permission  to  In- 
terveae.  Her  counsel  was  asked  bow  much 
time  he  wanted  in  which  to  intervene,  and* 
as  stated  hy  her  counsel,  he  understood  to  the 
best  of  hts  reoAlectlon  the  court  gave  him 
until  December  6,  1907.  Under  these  facts 
the  court  held  that  counsel  had  a  right  to  rely 
upon  bis  understanding  that  no  further  pro- 
ceedings would  be  takm  In  the  action  until 
the  time  fixed  for  the  application  to  Intervene 
had  expired.  Judgm.ent  had  been  taken  In 
that  case  before  the  time  bo  fixed  had  expir- 
ed, as  he  understood  it  This  court  held  that 
the  lower  court  should  have  set  aside  the  de- 
fault Judgment,  and  permitted  her  to  answer, 
and  in  its  decision  among  other  things  said: 

"An  application  to  onen  a  default  is  ad- 
dressed to  the  sound  legal  discretion  of  the  trial 
court,  and  the  order  ot  the  conrt  will  not  be 
reversed  on  appeal,  unless  it  dearly  appears 
that  the  court  abused  its  discretion;  and  in 
determining  the  question  of  discretiou,  the  pow- 
er of  the  court  should  be  freely  and  liberally 
exercised,  under  the  statute,  to  mold  and  direct 
its  proceedingB,  so  as  to  dispose  of  cases  uptm 
their  substantial  merits."  Holzeman  .v.  Henne- 
berry,  11  Idaho,  428,  83  Pac.  497;  Buell  v. 
Emericb.  85  Cal.  116,  24  Pac  644:  Miller  v. 
Garr,  116  Cal.  378,  48  Pac.  324,  68  Am.  SL 
Eep.  180. 

In  the  case  of  Pease  v.  County  of  Kootenai, 
7  Idaho,  737,  65  Pac.  432,  which  was  an  ap- 
peal from  an  order  of  the  district  court,  va- 
cating and  setting  aside  a  Judgment  render- 
ed by  default,  from  which  an  appeal  was  tak- 
en, this  court  in  its  oidnl(m,  among  other 
things,  held: 

"That  the  trial  e6urt  is  clothed  with  large 
discretloDaTy  powers  in  cases  of  the  dwracter 
before  OS  for  raview  is  not  controverted  by  ooon- 
ael  for  appdlants,  and  it  Is  only  where  it  Is 


plainly  apparent  from  the  record  that  the  court 
has  abused  this  discretion  that  the  appellate 
court  will  disturb  Ihe  action  of  the  lower  court. 
*  *  *  If  there  are  any  class  of  cases  in 
which  the  trial  court  should  not  be  hampered  in 
the  exercise  of  its  discretion.  It  is  the  kind  un- 
der consideration." 

There  Is  another  and  an  additional  reason 
that  strongly  appeals  to  me  as  a  reason  for 
sustaining  the  Judgment  of  the  trial  court, 
and  that  Is  contained  in  the  affidavit  of  Bob* 
ert  H.  Elder,  of  the  law  firm  of  Elder  ft 
Elder,  of  Coeur  d'Alene  City,  Idaho,  which 
Is  uncontradicted  and  la  to  the  effect  that 
he  Is  one  of  the  resident  attorneys  employed 
by  respondent  Ooffman;  that  he  was  em- 
ployed Immediately  subsequent  to  the  service 
of  summons  in  the  action,  but  that  nelth^  be 
nor  any  other  member  of  his  firm  was  served 
with  notice  that  the  demurrer  would  be  called 
up  for  hearing,  or  that  the  demurrer  had 
been  overruled,  and  time  given  within  which 
to  answer.  Under  rule  6  of  the  Bules  of 
Practice  of  the  District  Court  of  the  Eighth 
Judicial  District,  the  law  firm  of  Elder  &  El- 
der should  have  been  notified,  instead  of  the 
law  firm  of  Cttllen,  Lee  &  Matthews,  of  Spo- 
kane. Bule  6  provides  that: 

"Where  a  demurrer  *  *  *  Is  overruled  and 
no  answer  is  on  file,  the  answer  shafi  be  filed 
within  five  days  after  the  ser^  ot  notice 
*  of  the  overruling  order.  •  • 

Section  48^  Ber.  Codes,  provides,  inter 
aUar  that  after  appearance  a  defendant  or 
his  attorney  Is  entitled  to  notice  of  all  sub- 
sequent proceedings  of  which  notice  la  re- 
quired to  be  given.  Bule  6  required  noUce 
to  be  given  of  the  overruling  of  dnnurrers. 
Elder  ft  Elder  had  appeared  for  the  defend- 
ant, and  their  names  were  signed  to  the  de- 
murrer filed  to  the  complaint  within  the  time 
allowed  by  law.  They  were  his  attorneys, 
and  represented  blm  by  reasta  of  their  em- 
ployment and  were  entitled  to  notice  ^  all 
subsequent  proceedings  of  whlcb  notice  Is  re- 
quired to  be  given,  either  under  the  statutes 
or  under  the  rules  of  court. 

Section  4893,  Idaho  Revised  Codes,  pro- 
vides that : 

**  *  *  *  In  ill  cases  where  a  party  has  sudi 
resident  attorney  in  the  action  •  •  *  the 
service  of  papers,  when  required,  must  be  upon 
the  attorney  instead  of  the  party." 

We  think  these  two  statutory  provisions 
heretofore  cited  and  the  rule  of  the  court  ful- 
ly support  that  porUw  of  the  order  of  the 
court,  setting  aside  the  default  Judgment, 
where  the  court  soys : 

"And  the  court  further  finds  that  at  the 
time  such  judgmrat  was  had  and  obtained,  the 
record  in  said  case  disclosed  that  the  defend- 
ant  Coffman  was  represented  by  local  counsel, 
the  firm  of  Elder  ft  Elder,  and  that  nt>  notice 
of  the  calling  up  of  said  demurcer  in  the  ease 
or  of  the  overruling  of  the  same  was  ever  serv- 
ed upon  said  local  counsel,  and  that  they  had 
no  knowledge  of  the  hearing  or  overruling  of  said 
demurrer." 

"Oie  courts  [of  this  state]  will  look  to  reaidrat 
flounsel  In  the  first  instance,  and  require  at 
their  hands  the  same  carefol  constderanon  and 
attention  to  the  boaineas  that  Is  intrusted  to 
^eir  oar^  when  aasodated  with  oounsd  of  ns> 
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ter  itatei  «■  territories,  u  if  they  were  con- 
ducting loch  CAMS  alone.  Their  liabili^  will, 
is  everjr  respect,  be  the  same  when  associfttea 
with  coanael  who  are  not  residents  of  the  state 
as  it  would  under  an;  other  circumstances. " 
Anderwm  t.  Co6Ha»  27  Idaho,  8S4,  149  Pae 
286L 

This  being  troe.  It  was  clearly  the  dnty  of 
counsel  for  app^ont  to  hare  serred  the  firm 
of  Elder  &  Elder  with  the  notice  served  tipon 
the  Spokane  lawyers.  Local  counsel  being 
primarily  reqponslble,  being  aziswerable  to 
the  courts  of  this  state  for  all  pitveedlngs 
had  in  connection  with  litigation  before  the 
court,  they  are  certainly  entitled  to  notice  of 
all  proceedings  bad  or  tak&i  in  any  case  In 
which  they  are  Interested,  where  the  statates 
or  rules  <a  tb»  eonrt  proride  for  tbe  gtrlag  of 
sndi  notice. 

A  motion  to  vacate  and  set  aside  a  default 
Judgment  is  addressed  to  the  sound  legal  dis- 
cretlOD  of  tbe  trial  court  on  the  particular 
facts  of  tbe  case,  and  Its  action  In  the  matter, 
unless  thpre  has  been  a  manifest  abuse  of 
such  discretion,  should  not  be  disturbed.  Tbe 
nature  of  this  discretion  has  been  described 
In  a  weU-onuddered  opinion  of  the  Supreme 
Court  of  California  in  Bailey  t.  TaatEe  eC  aL, 
29  CaL  424,  as  follows: 

"The  discretion  intended,"  sa^  the  court,  "is 
not  a  capricions  or  arbitrary  discretion,  but  an 
impartial  discredon,  guided  and  controlled  in  its 
exercise  by  fixed  Iwal  principles,  *  *  *  to 
be  exercised  in  conformity  with  the  spirit  of 
the  law,  and  In  a  manjier  to  snbserre  and  nof  to 
impede  or  to  defeat  the  ends  of  substantial  jus- 
tice. •  •  •  If  it  be  doubted  whether  the 
excuse  offered  is  sufficieDt  or  not,  or  whether 
the  defense  set  up  is  with  or  without  merit  in 
foro  l^is,  when  examined  under  those  rules  of 
bw  which  jodges  are  guided  to  a  conclusion, 
the  judgmoit  of  the  court  below  will  not  be 
dlsttfrbed.  •  • 

As  a  general  rule  in  a  doubtful  case,  the 
court  should  Incline  to  relieve.  The  exer- 
tise  of  tbe  court's  discretion  ought  to  tend, 
in  a  reasonable  degree,  to  bring  about  a  Judg- 
ment on  the  merits  of  the  case. 

This  Is  an  action  upon  a  promissory  note. 
Ko  immediate  injury  could  result  to  tbe  ap- 
pellant here  (tbe  plaintiff  below)  by  setting 
aside  the  default  judgment.  In  my  oplnlrat 
the  showing  made  by  the  affidavits  vroB  suffi- 
cient to  justify  the  trial  court  in  granting  the 
motion  and  in  setting  aside  tbe  defftult  judg- 
ment The  Judgment  of  the  court;  staouUl  be 
sustained. 


SAKm  V.  HARTMAK. 

(Supreme  Court  of  Idaho.    Oct.  12,  1916. 
Rehearing  Denied  Dec.  11.  1916.) 

1.  Apfui.  and  Bbbob  ^=»3S7(2)— DECiaioiTa 

AFPBAUBUC— DlSUIBSAI. 

Where  upon  examloatloa  of  the  transcript 
it  appears  that  an  appeal  la  sought  to  be  talten 
from  a  final  judgment  which  has  not  been  en- 
tered, this  court  has  no  Jarlsdlctlon,  and  the  ap- 
peal wIU  b«  dismissed. 

[Ed.  Note— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  1877;  Dec.  Dig.  «=»887(2).] 


2.  Aptsai.  Ann  E^oa  4»188— tHiozsiONS  Ap- 

FEUABLB— OBDKBS. 

An  appeal  will  not  lie  from  an  order  for  a 
judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  897;  Dec  Dig.  ^138.] 

Appeal  from  District  Court,  Shoshone 
County ;  William  W.  Woods,  Judge. 

Action  by  Anttl  Santtl  against  John  Hart- 
man,  in  justice  court.  Judgment  for  plain- 
tiff, and  defendant  appealed  to  district  court. 
In  that  court  respondent's  motion  to  dismiss 
appeal  was  granted,  and  appellant's  motion 
to  require  Justice  to  file  transcript  on  appeal 
was  denied.  Appeal  by  defendant  from  or<. 
der  for  JodgmenL  I>lnnl8sed. 

Cfliarlea  E.  Miller,  of  Wallace,  for  aH>el- 
lant  Walter  H.  Hanson,  of  Wallace^  for  re- 
spondent 

BUDQE,  J.  A  judgment  by  deftiolt  was 
obtained  by  respondrat  against  appellant  In 
the  justice's  court  of  Wallaoe  prednct,  Bbo- 
shone  county,  Idaho,  on  October  8, 1015b  On 
November  8,  1915.  appellant  porfected  bis 
appeal  ftom  the  judgment  entered  in  the  jus- 
tice's court,  and  paid  to  the  Justice  tbe  sum 
of  $2  for  bis  costs  for  making  the  transcript 
on  appeaL  The  Justice  of  the  peace  at  tbe 
time  of  the  paymeot  of  the  above  sum  in- 
formed counsel  tar  aiq;>eUant  tliat  be  would 
i^ot  make  his  transcript  and  certify  the  same 
to  the  district  court  until  all  fees  that  had 
theretofore  been  incurred  In  his  court  were 
paid  by  appellant. 

On  December  18,  1916,  the  fees  of  the  jus- 
tice of  the  peace  not  having  been  paid,  tbe 
respondent  here  (the  plaintiff  below)  filed  a 
motion  in  the  district  court  to  dismiss  the 
appeal  of  the  appellant  here  (the  defendant 
below)  from  the  judgment  of  the  Justice's 
court  fbr  the  reason  that  the  appellant  failed 
to  comply  with  rule  No.  22  of  the  district 
court  of  the  First  Judicial  district,  which  is 
to  the  effect  that  4n  all  appeals  taken  to  the 
district  court  the  appellant  must,  within  20 
days  after  the  appeal  Is  i>erfeet6d  In  the  low- 
er court,  procure  the  papers  of  such  appeal 
to  be  filed  and  docketed  in  the  district  Court, 
paying  the  clerk  of  said  court  tbe  necessary 
fees  for  that  purpose,  and  upon  failure  of  ap- 
I>ellant  to  comply  with  these  provisions,  the 
rule  provides  that  the  respondent  may  pro- 
cure a  certificate  from  the  lower  court,  stat- 
ing the  fact  that  tbe  appeal  has  been  perfect- 
ed, and  the  date  thereof,  and,  upon  the  filing 
of  such  certificate  in  the  district  court,  and 
paying  the  necessary  fees  for  that  purpose, 
may  have  the  cause  docketed,  and  can  then 
move  to  dlamSsa  the  appeal  for  want  of  pros- 
ecution, and  tbe  rule  provides  that  each  ap* 
peal  Is  sut^ect  to  dinnlsBaL  On  December 
17,  1915,  appellant  herein  filed  a  motion  in 
tbe  dlatrlet  court  for  an  order  of  said  court, 
requiring  tbe  Justloe  to  make  and  file  In  tlte 
district  court  a  transcript  on  appeal,  as  pro- 
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vlded  by  section  4841,  Bev.  Codes.  The  two 
motions,  Tlz.,  one  to  dismiss  the  appeal  for 
want  of  prosecution  made  by  the  respond- 
ent, and  the  other  to  require  the  justice  of 
the  peace  to  make  and  file  his  transcript  on 
appeal  In  the  district  court,  came  on  for 
bearing  on  the  20th  day  of  December,  1915. 
and  on  February  2,  19X6,  the  court  made  the 
following  order: 

"It  Is  therefore  ordered  that  the  motion  of  the 
plaintiff  and  respondent  for  a  dismlasal  of  tbe 
appeal  of  the  d^endant  and  appellant  be,  and 
the  same  hereby  is  granted,  and  that  said  appeal 
be,  and  hereby  is,  dismissed  at  tbe  defendant's 
and  appellant's  costs,  and  that  the  plaintiff  and 
responoent  have  Judgment  against  the  defendant 
and  appellant  for  his  costs  and  disbnnMments 
herein  expended,  taxed  at  $  ." 

"It  is  further  ordered  that  the  motion  of  the 
defendant  and  appellant  to  reQoire  Joseph  Her- 
mann, justice  of  the  peace,  to  file  herein  a  tran- 
script on  appeal  in  said  came  be,  and  same 
hereby  Is,  doded." 

nils  la  an  appeal  from  tbe  foregoing  order 
of  the  district  conrt,  as  appears  by  notice  of 
appeal,  served  and  filed  by  the  app^ant, 
which,  after  omUtins  tbe  cation,  la  as  fol- 
lows: 

"Yon,  and  each  of  70U,  will  please  take  notice 
that  the  defendant  and  appellant  in  the  above- 
entitled  action  hereby  appeals  to  the  Supreme 
Court  of  the  state  of  Idaho  from  the  order  made 
in  this  case  on  the  3d  Aaj  of  February,  A.  D. 
1916,  and  filed  herein  on  toe  same  date,  dismiss- 
ing defendant  and  appellant's  appeal  from  the 
certain  judgment  rendered  by  Joseph  Hermann, 
Justice  of  tbe  peace,  herein,  and  refusing  and  de- 
nying defendant  and  appellant's  motion  to  re- 
quire the  said  Joseph  Hermann,  Justice  of  the 
peace,  to  make  and  file  return  and  transcript  on 
appeal  herein,  and  from  tlie  whole  of  said  order 
and  every  part  tbereot" 

CoDDKl  for  reapondrat  baa  ffled  a  motion 
In  tbla  court  to  diunlas  appdianfa  aiveal 
1^XKI  several  different  grounds,  tbe  majority 
of  whlcb  are  well  taken.  It  appears  from  ttw 
transcript  tbat  the  Justice's  fees,  as  provided 
for  In  section  4841,  supra,  were  not  paid  by 
'  appellant,  nor  were  the  clerk's  fees  paid  or 
tendered  until  after  the  motion  to  dismiss 
appellant's  appeal  was  filed  la  tbe  district 
conrt 

[1]  An  examination  of  the  record  dlscloees 
the  fact  that  no  final  Judgment  was  ever 
signed  by  the  trial  court  or  entered  by  'the 
clerk,  but  It  affirmatively  appears  that  tbe 
court  merely  made  an  order  for  a  Judgment. 

Section  4807,  Bev.  Codes,  as  amended  by 
chapter  111  of  the 'Idaho  Session  Laws  of 
1911,  p.  367,  as  amended  by  chapter  80  of 
the  Idaho  Sesdon  Laws  of  1916,  p.  193,  pro- 
vides that  an  appeal  may  be  taken  to  the  Su- 
preme Court  from  a  district  conrt: 

"1.  From  a  final  Judgment  In  an  action 
*  *  *  from  a  judgment  rendered  on  an  appeal 
from  an  inferior  court:   ♦   ♦  ♦ 

"2.  *  *  *  From  any  special  order  made  aft- 
er &aaX  JndgmenL** 

Where  there  la  no  final  Judgment  entered 
In  an  action,  no  appeal  can  be  taken,  and 
wbere  It  appears  that  no  judgment  In  tbe 
ootut  below  baa  been  signed,  filed,  and  alter- 
ed, tbla  conrt  bas  no  Jurisdiction.  Z>urant  t. 


Comegys  et  aL,  8  Uaho,  67,  26  Pac.  76B,  35 
Am.  St.  Bep.  267. 

[2]  An  appeal  will  not  He  from  an  order 
for  a  judgment.  Ah  Kle  et  aL  v.  McLean  et 
al.,  3  Idaho,  70,  26  Pac.  937 :  Grey,  Sheriff, 
V.  Cederholm,  2  Idaho,  34,  3  Pac.  12 ;  Hodg- 
1ns,  Administrator,  r.  Harris,  4  Idaho,  517, 
43  Pac.  72;  Biasing  t.  Biasing,  19  Idaho,  777, 
115  Pac  827. 

In  Havens  v.  Stewart,  7  Idabo,  298,  62 
Pac.  682,  the  conrt  fadd  tbat  after  an  order 
for  tbe  Judgment  bas  been  made  by  tlie  court. 
It  is  the  di^ty  of  the  clerk  to  enter  tbe  judg- 
ment, and  under  the  provisions .  of  section 
4807,  supra,  as  amended,  an  appeal  from  a 
judgment  cannot  be  taken  until  the  Judgment 
bas  been  entered,  and  if  the  clerk  neglects  to 
e^ter  the  Judgment  as  the  law  requires,  ei- 
ther party  who  desires  to  have  it  entered 
can  compel  him  to  do  so  by  writ  of  mandate. 
Oliver  V.  Kootenai  County  et  at,  13  Idaho, 
281,  90  Pac  107 ;  Tblessen  v.  Biggs,  5  Idabo, 
21,  46  Pac  829;  Potter  v.  Talklngton,  5  Ida- 
ho, 317,  ^  Pac  14;  Boyd  r.  Steele,  0  Idaho. 
625.  69  Pac  21 ;  Meyaan  r.  Cbabrie  (CaL)  7 
Pac  634  ;i  lliomaa  v.  Anderson  «t  aL,  65 
CaL  43;  Schroder  t.  Scbmldt,  71  OaL  889, 
12  Pac  302. 

The  appeal  in  this  case  must  be  dismissed ; 
and  It  Is  so  ordered.  Costs  awarded  to  re- 
spondent. 

SULUYAlf,  a  3^  and  MORGAN,  J.,  ODD- 
cnr. 


HANCOCK  LAND  CO.  T,  CITY  OF  PORT- 
LAND. 

(Supreme  Court  of  Oregon.   Dec  6,  1916.) 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  L.  T.  Harris.  Judge. 

On  petition  for  rehearing.  Oldnlon  cor- 
rected, and  petition  denied. 

For  former  (vlalon,  see  159  P.  969. 

W.  P.  La  Roche  and  Henry  A,  Davie,  both 
of  Fortland,  for  appdlast  J.  F.  Bootbe,  of 
Portland.  Cor  leevondent 

MOOBE^  O,  3.  In  Che  former  c^lnlon,  Sn 
referring  to  evld«ice  received  at  the  trial. 
It  la  said: 

"Neither  the  original  affidavit  of  the  posting 
of  the  notices  nor  a  copy  thereof  bas  been 
brought  to  this  court." 

Tbe  transcript  plating  to  tlils  matter 
reads: 

"The  plaintiff  offers  the  original  proof  of  post- 
ing, and  we  ask  to  have  it  marked  'Plaintiff's 
Exhibit  0,*  with  the  privilege  of  withdrawing 
the  same  and  snbstituong  a  copy." 

Attatibed  to  tba  transcript  Is  a  p^ier  bar- 
ing In  typeviitlnc  at  tbe  top  tbeveoC  tbe 
words:  "PlalntUTs  Exblblt  X).' "  There  Is  no 
certificate  appended  to  indicate  fbat  It  la  a 
copy  of  the  evidence  so  received.  In  the  ex- 


^  Reported  la  toll  In  tb«  Psclflo  Ravortor;  report- 
ed as  a  numorsiHliuii  dsolsioa  wtUumt  opinion  la 
87  Cal.  o. 
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ceipt  quoted  from  tiie  opinion,  tbe  word  "cer- 
tified" should  have  been  employed  to  limit  the 
word  "copy"  as  there  used.  No  doubt  la 
entertained  in  this  Instance  that  what  pur- 
ports to  be  a  cxxpy  of  the  affidavit-  referred 
to  Is  an  exact  exempUflcatlan  of  the  orlginaL 
By  the  language  first  hereinbefore  quoted  It 
was  designed  to  show  that.  If  snch  practice 
was  ai^roved.  It  might  be  possible  In  some 
t>ther  case  for  designing  parties  to  snbstl- 
tnte  spurious  exhibits  which  might  escape 
the  attentlcm  of  adverse  parties,  thereby  Im- 
posing upon  this  court 

With  the  insertion  of  the  qualifying  word 
mentioned,  and  correcting  the  former  oplaUm 
in  this  particular,  the  petition  for  a  rehear- 
ing is  denied. 


80BSBY  T.  BBNMINOHOTEN. 
(Snpreme  Oout  of  Oregm.   Dee.  6,  1916.) 

1.  MtnnoiFAi.  CoBFOUTions  *»70B^  - 
Streets  —  Injubikb  to  Pbssohs  Cpob  — 
Speed  or  Motob  Vehicles. 

Under  Motor  Vehicle  Law  (Laws  1911.  pp. 
260,  2ffO  i  2,  Bubds.  11  and  17.  declaring  t£at 
in  pasaing  tauroad  or  street  cars  motor  vehicles 
shall  be  operated  upon  that  side  of  the  street 
or  railroad  car  with  due  care  and  caution  for 
the  safety  of  passengers  aligbtic^  or  desceoding, 
bnt  should  there  be  on  the  left  side  of  the  street 
or  railroad  car  a  dear  wf^ct,  motor  Tehides 
shall  be  permitted  to  bo  increase  their  nteed  for 
Qic  neceBsary  distance  to  negotiate  a  safe  clear- 
ance between  the  street  or  railroad  car  and  tlie 
vehicle  desiring  to  pass,  which  such  speed  shall 
not  be  deemed  excessive,  having  due  regard  to 
the  speed  of  the  railroad  or  street  car,  and  that 
Hie  speed  on  all  streets  and  hi^ways  shall  be 
a  reasonable  speed  up  to  and  not  exceeding  2S 
miles  an  hour,  but  any  speed  beyond  that  shall 
be  unreasonable,  it  Is  not  negligent  for  a  motor- 
ist In  passing  a  street  car  where  there  Is  a  dear- 
anoe  to  drive  his  car  at  any  necessary  speed 
up  to  26  miles  an  boar. 

[Ed.  Kote.— Fmt  other  cases^  see  Municipal 
Corporations,  Oent  Dig.  I  1615;  iSec  Dig. 
«=9706eS).] 

2.  MuNiciPAi.  CoBPOKATions  «=>706(8)— In- 
juaiES  TO  Pbbsons  on  Stbeets  —  Neoli- 

UNCE. 

A  motorist  for  the  parpoae  of  passing  a 
street  car  increased  the  speed  of  lils  vehicle  so 
that  he  was  proceeding  at  a  speed  estimated  as 
high  as  18  Dules  an  hoai.  The  street  was  clear, 
and  he  could  not  see  a  young  child  standing  be- 
hind a  telegraph  pole.  Jast  as  he  was  abreast 
the  child  it  ran  out  and  was  struck  bv  the  rear 
fender,  the  motorist  taming  his  vehicle  into  the 
ear  to  escape  an  acddent  Betd,  that  the  motor- 
ist was  not  Uable  for  the  resultant  death  of  the 
ebild ;  for  he  was  not  driving  at  an  excessive 
speed,  bat  was  lawfully  proceeding  In  accord- 
ance with  the  express  pomlaalon  giv«i  by  stat- 
ute. 

[Bd.  "Sott^—Vm  atha  eases,  see  Munldpsl 
Corporations.  Owt  Dig.  1 1616;  Dec.  Dig.  ^ 
705^).] 

Bean,  dissenting. 

In  Banc.  Appeal  from  drcnlt  Court,  MuI^ 
nomah  County :  D.  B.  Paxfeer,  Judge. 

Action  by  W.  O.  Sorsby  against  Paul  Ben- 
ntoehoven.  From  a  Judgment  for  plaintlfC, 
defendant  appeals.  Bevezaed,  with  dlrao- 
tlons  to  enter  nonsuit 


The  plaintiff  sues  to  recover  damages  for 
the  death  of  his  four  year  old  son,  alleged  to 
have  been  caused  by  the  defendant  running 
his  automobile  upon  the  child.  The  allega- 
tions of  the  complaint  charging  negligence 
upon  the  defendant  are  these : 

"niat  at  all  times  mentioned  herein  the  d^ 
fendut  was  the  owner  of  a  certain  automobile, 
and  on  the  20th  day  of  November,  1912,  at  about 
the  hour  of  5  o'clock  p.  m.,  was  carelessly  and 
negligently  operating  and  driving  said  automo- 
bile while  in  an  intoxicated  condition,  and  while 
running  south  on  East  Fiftieth  street,  between 
Hawtbome  avenue  and  Bast  Harrison  street,  in 
the  city  of  Portland,  Or,,  carelessly  and  negli- 
gently ran  said  automobile  into  the  said  Sber- 
man  Stanley  Soisby,  thereby  causing  the  death 
of  the  said  Sherman  Stanley  Sorsby. 

"That  at  the  time  said  accident  occurred  the 
defendant  was  carelessly  and  negligently  driv- 
ing said  automolule  at  a  h^h  rate  of  speed  and 
operating  said  automobUe  in  a  careless  and  neg- 
ligent manner,  and  carelessly  and  negUgent& 
failed  to  sound  any  signal  when  approadilng 
the  said  Sherman  Stanley  Soraby." 

"That  Ordinance  Na  14030.  entitled  'An  w 
dtnance  regulating  the  operation  of  and  limit' 
ing  the  speed  of  automobiles'  of  the  city  of  Port- 
land, Or.,  provides  that  at  the  place  said  acci- 
dent occurred  automobiles  shall  not  be  driven 
at  a  rate  of  Bi>eed  to  exceed  —  —  miles  par 
hour,  and  the  plaintiff  believes,  and  therefore 
alleges,  tliat  the  defendant  at  the  time  said  ac- 
cident occurred  was  driving  said  automobile  at 
a  rate  of  speed  in  excess  of  25  miles  i>er  hour.** 

We  note  In  passing  that  the  blank  left  In 
this  averment  for  the  rate  of  speed  was  never 
filled,  and  the  ordinance  referred  to  was  not 
put  in  evidence,  although  the  allegation  was 
denied.  The  plaintiff  claims  general  dam- 
ages for  loss  of  the  services,  society,  and 
comfort  of  the  child  In  the  sum  of  $26,000, 
and  special  damage  for  burial  expenses  In 
the  sum  of  $180.00.  The  ownership  of  the 
automobile  is  admitted,  but  all  other  allega- 
tions of  the  complaint  are  denied.  An  af- 
firmative defense  was  to  the  effect  that  the 
death  counted  upon  by  the  plaintiff  was  an 
unavoidable  accident  so  far  as  the  defendant 
Is  concerned;  for,  as  he  was  driving  along 
East  Fiftieth  street  in  the  dty  of  Portland, 
the  boy  suddenly  ran  out  In  an  attempt  to 
cross  the  street,  and  struck  the  rear  fender 
of  the  aut(Hnoblle,  whereby  he  was  killed. 
The  reply  traverses  the  new  matter  of  the 
answer.  From  a  Judgment  upon  a  verdict 
hi  tayar  of  thb  plaintiff  the  d^endant  ap- 
peals. 

Gus  O.  Moser,  of  Portland  (Moser  &  Mq- 
Cue,  WlUlam  A.  WUUamBt  and  Roj  K.  Terry, 
all  of  Portland,  on  Oie  bri^j  tor  appellant, 
a  M.  Idleman.  of  ForOand  (V.  A.  Cram,  of 
P(tttland»  ca  the  brief),  for  respondeDt. . 

BUBNBTT,  J.  <ate  stating  the  facts  as 
above).  At  the  dow  of  the  ptetntjlTs  case 
the  defendant  moved  tat  a  Judgment  of  non- 
suit on  the  ground  that  the  plaintiff  had 
tailed  to  prove  a  case  suffident  to  be  submit- 
ted to  the  Jury.  The  overruling  of  this  mo- 
tion is  assigned  as  one  of  the  errors  commit- 
ted by  the  trial  court   A  review  of  the  testi- 


^oFer  other  gasss  SM  saiDe  toplo  and  KET-NUMBBia  la  all  Ksy-Mnmbwea  DIssau  and  ladexsa 
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mony  on  bebalf  of  the  plaintiff  therefore  be- 
comes necessary. 

Without  dispute  It  tpiiean  that  the  defend- 
ant with  two  friends  was  riding  In  this  auto- 
mobile on  Hawthorne  avenue  following  a 
"no-stop"  train  of  two  street  cars  nuulng 
east  on  Hawthorne  avenue  and  thence  aonth 
on  Fiftieth  street  The  accident  occurred  on 
the  latter  street  In  the  outskirts  of  Portland 
where  some  of  the  cross  streets  bad  not  been 
improved.  As  the  train  came  to  a  switch  It 
slackened  Its  Q)eed,  and  the  defendant  turned 
out  to  the  left  as  tfaoui^  to  pass  it  After 
passing  the  switch  the  trainman  Increased 
the  speed.  The  witnesses  say  that  the  auto- 
mobile gained  upon  ttie  train,  and  that  this 
contlnned  for  about  a  block  and  a  half  when 
the  accident  occurred.  All  the  wUnesses  tes- 
tifying vvpoa  the  giiestlon  of  speed  gauged 
that  of  the  automobile  by  reference  to  tliat 
of  the  train.  H.  B.  Spauldlng,  a  witness  for 
the  lAalntifl,  answering  tha  question,  "What 
rate  ot  i^eed  was  the  automobile  making  at 
that  timer  said: 

"The  cars  traveled  from  16  to  20  miles  en 
hour  at  that  hour  of  the  evenlnir,  and  the  auto- 
mobile was  going  fast  enough  to  pass  the  car. 
It  was  gaining  on  the  cu  passing  It  on  the  left 

S.  E.  Tme,  a  passenger  on  the  train  and  a 
witness  for  the  plaintiff,  told  about  the  auto- 
mobile coming  np  behind  and  alongside  the 
train,  and  said,  speaking  of  the  defendant : 

"Well,  to  my  beat  judgment  be  had  followed 
us  several  blocks  before  we  got  to  Fiftieth 
street,  where  we  tamed.  There  he  was  half  a 
car  behind  us,  to  my  beat  memory;  he  waa 
BtraddlinR  the  rail  with  his  car.  I  think  we 
alowed  down  at  Fiftieth  street  to  open  the 
switch,  make  the  turn,  and  he  alao  alowed  down. 
After  we  turned  on  Fiftieth  street,  be  came 
right  alongside  of  this  back  vestibule.  I  was 
chewing,  and  I  came  near  snittiog  in  his  car  a 
couple  of  times.  He  ran  along  a  few  feet,  I 
didn't  pay  much  attention  to  it   Presently,  he 

f t  oat  of  sight  alongs^e  the  car,  and  the  next 
knew  the  car  got  a  bump,  and  I  looked  out  to 
see  what  it  was.  I  didn't  know  what  the  ac- 
cident waa  then." 

He  Bflid  further : 

"I  should  judge  the  car  waa—  The  rate  of 
speed  is  kind  of  a  hard  thiag  to  solre  out: 
somewhere  in  the  neighborhood  of  14  or  16 
miles;  might  have  been  18  miles;  might  have 
bees  less :  might  have  been  more  or  less ;  might 
not  have  been  over  12  miles." 

This  witness  was  accustomed  to  riding  on 
the  car  about  800  days  In  the  year,  and  was 
familiar  with  the  rate  of  speed.  The  motor- 
man  In  diarge  of  the  train  testlfled  on  behalf 
of  the  plaintiff  that  until  he  came  to  the  frog 
at  the  crossing  track  he  was  traveling  at  the 
rate  of  probably  12  or  14  miles  an  hour,  and 
when  be  came  to  cross  over  to  the  other 
track  he  slowed  up  to  7  or  S  miles.  He  says 
that  he  then  q>eeded  up  to  betweoi  13  and  15 
miles  an  hour,  "maybe  a  little  more,  maybe 
a  little  less."  It  Is  also  without  contradic- 
tion In  the  testbnony  on  behalf  of  the  plain- 
tiff that  the  child  stood  on  the  sidewalk  be- 
hind a  telephone  pole,  where  he  'Wbb  ratirely 
out  of  sight  of  the  defendant  Tb»  erblence 


shows  that  the  automoMle  waa  b^ng  driven 
along  about  8  teet  from  the  curb  oa  one  side 
and  S  or  4  feet  from  the  train  on  the  other. 
The  witness  Spauldlng  says: 

"The  little  Sorsby  boy  was  standing  beside 
the  post  on  the  sidewalk  at  the  time  the  car  was 
opposite.  He  had  been  on  the  bank  a  moment 
before  and  stepped  down  on  the  sidewalk." 

He  dedared  that  the  rear  fender  of  the 
automobile  struck  the  child.  The  witness 
Doan  was  walking  along  the  east  side  of  the 
street  going  south  at  the  time,  and  says : 

"I  noticed  a  couple  of  poles,  saw  some  chil- 
dren playing  aroano  the  potes,  and  I  saw  a  little 
girl  up  a  conple  ot  feet  <m  a  tdegraph  pole; 
that  is,  before  I  got  within  IS  feet  of  toe  child. 
As  I  came  up  the  walk  I  noticed  this  little  girl 
climb  ap  and  down  the  pole,  or  on  it  I  also 
noticed  some  one  run  across  the  street  from 
the  opposite  side,  jast  ahead  of  the  street  car 
and  step  up  onto  the  curb,  and  as  the  street 
car  went  by,  the  tail  end  passed,  I  saw  this 
child  start  out  in  the  street  Quit  is,  Jnat  stepped 
out  (witness  daps  his  banos  togeno).  tin  anp 
tomoUle  stmck  Mm,** 

He  testified : 

"I  didn't  see  the  aotomobUe,  only  Just  as  It 
struck  the  child  and  was  gmw.  It  was  ^ona  as 
Quick  as  that** 

He  said  the  child  Just  jumped  off  the  side- 
walk to  go  across.  He  stated  be  thought  lie 
saw  the  child  cross  the  street  fmm  the  west 
side,  and  then  continued ; 

"I  saw  him  step  up  behind  Q»  post  WheUn 
er  he  came  clear  across  the  street  or  not  I  dwi't 
know,  but  my  supposition  was  he  ran  across 
ahead  ot  the  street  car,  and  stepped  up  behind 
the  post,  and  when  the  car  went  by  be  started 
to  go  back." 

This  anestlon  was  propounded  to  him : 

"And  it  1b  still  your  Judgment  that  fron 
where  the  boy  was  atanding  that  Ur.  Bennini^ 
hoven,  driving  the  antomoblie,  could  not  ass  lila 
until  he  ran  oat  into  tbe  streett" 

He  answered : 

"It  is.  He  couldn't  see  hfan  nntfl  flie  bar 
stepped  oat  from  tbe  P(de.  I  couldn't  see  him 
from  where  I  was." 

TbB  tatimony  also  shows  that  at  the  jvrj 
moment  of  tbe  accident  the  defendant  turned 
his  car  to  the  right,  away  from  the  child,  so 
that  he  collided  with  the  train,  and  that  It 
was  the  rear  fender  of  the  automoUle  that 
stmck  the  little  fellow. 

[1,2]  On  the  question  of  tntcndcfltion  but 
one  witness  states  anything  connected  there* 
with,  and  he  avers  that  Immediately  after  the 
accident  In  talking  with  the  defendant  he 
smelled  liquor  on  his  breath,  but  no  one  says 
that  the  defendant  was  Intoxicated. 

Becurrlng  to  tbe  allegation  of  negligence^ 

we  find  it  couched  In  these  terms : 

"The  defendant  was  carelessly  and  negligent* 
ly  driving  said  automobile  at  a  high  rate  of 
speed,  and  operating  said  automobile  in  a  care- 
less and  negligent  manner,  and  carelessly  and 
negligently  failed  to  sound  any  signal  when  ap- 
proaching the  said  Shermaa  Stanley  Sorsby." 

Under  sectitHi  2  of  chapter  174  of  tbe  Laws 
of  1911,  known  as  the  Motor  Vehicle  Iaw, 
certain  si^ecificatlons  are  laid  down  regarding 
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the  iQieed  of  Tehlcles.  Sobdivialon  U  reads 
ttiiu: 

"In  paning  railroad  or  Btreet  cars  operated 
Id  any  city,  town  or  Tillage  in  this  state,  ve- 
hicles ahaU  be  bo  operated  upon  that  side  ot 
said  street  or  railroad  car  wftb  doe  care  and 
cantion  that  tbe  safet/  of  paaaengen  boarding 
or  alighting  from  sacn  street  or  railroad  car 
■hall  be  fully  protected,  and  for  that  purpose 
said  vehicle  shall  be  brought  to  a  stop,  if  nec- 
OBar7,  but  upon  the  other  or  left  side  of  said 
•treet  or  railroad  car,  should  there  be  a  dear 
Passage,  said  vehicle  shall  be  permitted  to  so 
increase  Its  speed  for  the  necessary  distance  to 
nogotiate  a  safe  clearance  between  said  street 
or  railroad  car  and  said  vehide  so  desiring  to 
pass,  and  the  rate  of  speed  requisite  and  nec- 
■Bsarr  BO  to  do  shall  not  be  deemed  to  be  an  ex- 
cessive rate  of  speed,  having  due  regard  to  tbe 
wjftai  at  said  railroad  or  street  ear.*^ 

Snbdlvlslon  17  Is  as  ft}llows: 

"He  rate  of  speed  on  all  streets,  roads  and 
highways  of  this  state  shall  be  a  reasonable 
speed,  VP  to  and  not  exceeding  twentr-flve  miles 
an  boor,  bnt  any  speed  In  excess  of  twenty-five 
miles  an  hoar  upon  any  road  or  highway  of  this 
state  shall  be  an  nnreaaonable  speed  and  is  pro. 
hibited  by  this  act." 

If  tbe  plaintifF  had  alleged  the  rate  of 
speed  allowed  by  the  city  law,  and  had  met 
the  general  Isaiie  on  that  p<dnt  by  Introducing 
tbe  ordinance  with  proof  that  tbe  defendant 
was  g(dng  faster  than  the  permissible  maxi- 
mum, the  result  would  have  been  a  situation 
to  which  amid  have  been  applied  tbe  doctrine 
of  the  majority  opinion  In  Kalldi  v.  Knapp, 
73  Or.  568,  142  Pac.  6&4,  146  Pac.  22,  to  the 
effect  that  violation  of  a  dty  ordinance,  al- 
thougb  It  conflicts  with  an  act  of  the  Legis- 
lative Assembly  is  evidence  of  negligence. 
In  default  of  these  conditions,  however,  that 
case  does  not  apply,  and  the  present  contro- 
versy is  Judicable  by  the  state  statute  men- 
tloned. 

The  highest  rate  of  speed  attributed  to  tbe 
street  car  by  any  witness  is  found  In  tbe  tes- 
tlmmy  of  Mr.  Spauldlng  that  the  car  trav- 
eled IS  to  20  miles  an  hour,  and  that  the 
automobile  was  gaining  on  it  The  enact- 
ment referred  to  says  that  the  speed  requi- 
site and  necessary  to  pass  the  ear  shall  not 
be  deemed  to  be  an  excessive  rate.  This,  of 
course,  must  be  taken  in  connection  with  the 
other  provision  prescribing  a  maximum  of  2S 
miles  an  hour.  Nothing  further  la  shown  on 
tbe  question  of  the  rate  at  which  tbe  auto- 
mobile was  traveling  than  that  It  was  gain- 
ing on  the  car.  This  would  be  true  if  It 
was  gcdng  only  21  miles  an  hour.  Admitted- 
ly there  may  and  often  will  be  cases  when  it 
would  be  gross  negligence  to  move  an  auto- 
mobile at  all :  but  In  a  situation  defined  by 
tbe  statute,  niching  else  being  shown,  the 
motorist  Is  entitled  to  travel  as  tbe  law  per- 
mits. All  tbe  testimony  for  the  plalntUC, 
however,  ibows  that  the  street  was  dear 
yrhen  Bennlngboven  turned  out  to  pass  tbe 
train.  The  child  was  not  In  slg^it,  but,  on 
the  contrary,  was  concealed  behind  the  tele- 
graph pole.  There  was  nothing  whatever  to 
Intimate  hla  presence  to  the  defendant,  and, 
even  If  the  latter  liad  known  that  the  little 


one  was  standing  on  the  curb  by  tbe  tele- 
graph pole,  still  tbe  fact  would  have  re- 
mained that  he  was  In  a  place  of  safety. 

The  way  was  dear  to  the  driver  of  the  au- 
tomobile. He  was  doing  what  the  statute 
expressly  permits  him  to  do,  and  he  was  d<H 
Ing  It  in  a  lawful  manner  without  any  sug- 
gestion of  tbe  presence  of  the  boy.  The  lit- 
tle fellow  Btepi»ed  out  Into  the  street,  and 
bad  but  3  or  4  feet  to  traverse  before  he  col- 
lided with  the  defendant's  vdilde.  Consid- 
ering the  matter  meet  favorably  for  the 
plaintiff,  it  is  plain  that,  in  order  to  avoid 
the  colllsloa,  the  defendant  would  have  had 
to  travel  at  least  the  length  of  his  machine 
before  tbe  child  covered  the  8  or  4  feet  Un- 
der such  circumstances  with  tba  appliances 
at  hand  no  hunon  agency  could  have  step- 
ped the  automobile  la  time  to  prevrat  the 
acddent  The  defendant  did  everyHdng 
wltbln  hts  poww  to  avoid  the  child,  tninlDg 
his  car  ao  ear  to  the  right  that  be  colUdad 
with  the  train.  2be  misfortune  would  have 
happened  If  the  autcmuAlle  had  been  going 
(Hily  B  miles  an  hour.  To  bM  the  defOidant 
liable  In  thcoe  cfmditlons  would  be  tanl»- 
mount  to  ipnf*T*"g  him  an  absolute  Insurer 
against  aU  manner  of  casualties  happening 
to  any  one  on  the  street  while  be  was  pass- 
ing. 

The  case  presented  Is  like  the  hypothesis 
suggested  by  Mr.  Chief  Justice  Bean  In  Wal- 
lace v.  Suburban  Railway  Ca,  26  Or.  174, 
177,  87  Paa  477,  478  (28  L.  R.  A.  663): 

"If  we  assume,  as  does  the  argument  for  the 
defendant  that  the  child,  without  the  fault  or 
negligence  of  the  defendant  suddenly  and  un- 
expectedly appeared  on  tbe  track  immediately 
in  front  of  toe  car,  we  might  conclude  that  her 
death  was  an  unavoidable  accident,  and  that  the 
rate  of  speed  would  be  immaterial,  for  upon 
such  an  appearance  upon  the  track  no  precau- 
tion could  have  prevented  the  acddenL" 

In  that  case  the  court  refused  to  apply  the 
prlndpla  thus  announced  by  the  learned 
Judge  because  the  facts  were  In  controversy. 
Here  there  is  no  dispute  on  that  score.  It  Is 
unquestioned  that  the  child  hitherto  con- 
cealed by  the  pole  suddenly  and  unexpecteij- 
ly  stepped  out  into  tbe  street  evidently 
alongside  of,  and  not  In  front  of,  the  auto- 
mobile and  collided  with  tbe  back  fender. 
So  far  as  tbe  speed  is  concerned  tbe  pity  Is 
that  the  defendant  was  not  driving  at  a 
much  greater  rate;  for  then  he  might  have 
escaped  the  baby's  impact. 

On  the  subject  of  failure  to  give  an  alarm 
Mr.  Chief  Justice  Magle,  writing  In  Graham 
V.  Consol.  Traction  Co.,  64  M.  J.  law,  10,  IS, 
44  Ati.  964,  965,  says: 

"The  clear  evidence  is  that  the  boy^  In  their 
play  on  the  sidewalk,  gave  no  indication  that 
they  intended  to  cross  the  tradi.  No  signal  nor 
warning  as  to  them  would  have  been  appropri- 
ate or  required.  When  they  rushed  from  the 
sidewalk  and  ran  directly  in  front  of  the  car, 
the  motorman  made  every  effbrt  to  arrest  the 
motion  of  the  car.  Tbe  car  was  visible  and  vis- 
ibly moving;!  the  sinial  by  the  gong  would  have 
been  of  no  avail.  Prom  tbe  evidence  an  infer- 
ence of  failure  of  duty  in  tills  respect  could 
not  reasonably  be  drawn." 
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In  that  instance  tlie  decedent  was  a  boy  of 
tour  years  and  four  months  of  age  whom  the 
motorman  saw  jilaying  on  tbe  sidewalk  ad- 
jacent to  the  street  oa  which  the  car  was 
passing.  The  preset  case  is  ma^  stronger 
because  the  little  fellow  was  concealed  from 
the  view  of  the  defendant  kdA  gave  no  Inti- 
mation that  he  was  moving,  or  likely  to  move. 
In  Stahl  T.  Sollenberger,  248  Pa.  625,  «2  AtL 
020,  a  little  boy  suddenly  ran  from  the  foot- 
way on  a  bridge  into  the  driveway  provided 
for  vehicles  and  was  killed.  The  court  said: 

"The  defendant  cannot  fairly  or  reasonabbr 
be  charged  with  negligence  in  failing  to  stop  bu 
automobile  and  avoid  the.accident,  unless  it  ap- 
peared that  the  boy  entered  the  roadway  at  a 
sufficient  distance  from  the  automobile  to  permit 
of  its  being  stopped  before  the  collision  occurred. 
If  the  boy  suddenly  left  the  footway,  at  a  place 
where  the  driver  had  no  reason  to  expect  him 
to  do  80,  and  ran  directly  in  front  of  the  auto- 
mobile, the  result  could  b&rdly  have  been  other 
than  oiiastrous.  even  though  the  machine  had 
been  moving  at  a  very  reasonable  rate.  *  *  * 
But  in  the  present  case,  with  no  evidence  that 
the  child  appeared  upon  the  roadway  in  front 
of  the  car  at  any  appreciable  distance  ahead  of 
it.  and  with  no  drcomstance  shown  that  would 
tend  to  suggest  to  the  driver,  prior  to  the  hap- 
pening of  uie  accident,  the  probability  of  the 
boy  leaving  the  footway,  or  getting  into  dan- 
ger upon  the  driveway,  we  think  the  trial  coart 
was  right  in  holding  that  there  was  not  suffi- 
cient proof  of  any  negligence  causing  the  acci- 
dent, on  the  part  of  the  defendant,  to  Justify 
the  sabmlssion  of  the  question  to  the  jory." 

Other  Instructive  precedents  are  Curley  v. 
Baldwin  (R.  I.)  90  AtL  1;  Hyde  v.  Hublnger, 
87  Conn.  704,  87  Atl.  TOO;  Paul  v.  CUrk,  161 
App.  DlT.  466,  146  N.  T.  Supp.  985;  Perry 
V.  Macon  Oons<^dated  St  By.  Co.,  101  Oa. 
400.  29  8.  B.  804,  3  Am.  Neg.  Rep.  755 ;  Win- 
ter V.  Tan  Blarcom,  258  Mo.  418,  167  S.  W. 
498. 

In  brief,  the  allegation  of  excessire  speed 
is  not  proven  when  measured  by  the  motor 
vehicle  law,  which  is  the  leglslatiTe  stand- 
ard. Owing  to  the  admitted  suddenness  with 
which  the  child  appeared  from  his  conceal- 
ment behind  the  pole,  the  accident  was  un- 
avoidable, and  the  rate  of  speed  therefore  be- 
came immaterial,  because,  no  matter  how 
fast  or  slow  the  defendant  was  traveling, 
there  was  no  time  after  he  discovered  the 
child  that  he  could  have  stopped  the  car  soon 
enough  to  avoid  hurting  him.  On  the  con- 
trary, the  evidence  for  the  plaintiff  affirma- 
tively shows  that  by  swerving  to  the  right 
all  was  done  that  was  humanly  possible  un- 
der the  circumstances  to  prevent  Injury  to 
the  boy.  Considering  the  statute  and  giving 
to  the  plaintiff  every  inference  that  can  be 
drawn  from  his  own  testimony,  he  has  not 
proven  any  legal  blame  against  the  defend- 
ant The  loss  of  his  sprightly  little  son  is 
no  doubt  a  sever  affliction  to  the  parent,  but 
It  does  not  justify  the  visitation  of  a  money 
Judgment  upon  the  defendant  It  is  unneces- 
sary to  consider  the  other  qaeetlona  raised 
hy  the  appeal. 

The  Judgment  of  the  circuit  court  Is  re- 


versed, with  directions  to  enter  a  Judgment 
of  Donsoit  in  favor  of  the  def»dant. 

EAKIN,  J.,  absent  BEAK,  J.,  dissents. 
HABBia,     concurs  In  the  remit 


OI^TER  T.  OBANE  et  aL 
(Supmne  Gomt  of  Or«on.    Dec  12,  191A.) 

1.  ArroBinT  A.m  Cejutt  ^s»165— Action  mm 

FKES  —  AHBWBS  —  COHTIHGEST  FEK  CoIT- 
TEACT. 

In  an  action  for  attorney's  fees,  where  the 
complaint  alleged  that  the  fees  were  In  part 
agreed  upon  and  asked  for  a  reasonable  value  of 
the  balance,  an  answer  generally  denying  allega- 
tions of  the  complaint  "except  as  hereinafter  al- 
lied," and  then  alleging  that  the  services  were 
rendered  on  a  contingent  fee  and  no  damages 
were  recovered,  was  sufficient  to  raise  the  issue 
that  plaintiff  was  eniployed  on  a  mntingmt  fee 
contract 

[Ed.  Note.— For  other  cases,  see  Atttmtey  and 
Client,  Cent  Dig.  H  86&-867;  Dec.  Dig.  «=» 
166.] 

2.  Apfkax.  AfTD  Erbob.  «=»1161^— Disposi- 
tion OF  THE  Case— Incbbasino  Judqicent 
— Undisputed  Evidence. 

In  an  action  for  attom^s  fees,  wbtT«  the 
evidence  as  to  part  of  the  employment  and  the 
reasonable  value  of  the  services  rendered  there- 
under was  undisputed,  but  the  Jury  returned  a 
verdict  only  for  the  amount  actually  expended 
by  the  attorney,  the  Supreme  Court  will  add 
to  the  judgment  the  uncontrovurted  value  of 
the  services  not  contested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4499,  4603-4606;  Dec 
Dig.  ^1151(8).I 

In  Bana  jMqpMl  from  Circuit  Ooort, 
Unt<n  Gonnty;  X  W.  Knowles,  Judge. 

Action  by  Turner  Oliver  against  Susan 
Crane  and  others.  Judgment  for  the  plain- 
tiff for  a  part  pnly  of  the  amount  claimed, 
and  he  appeals.   Judgment  modified. 

Testimony  on  behalf  of  the  defendants  in 
relation  to  the  contract  involved  In  the  first 
cause  of  action  was  glrea  as  follows: 

"He  was  employed  to  fight  the  company.  I 
asked  him  how  mudi  percentage  he  wanted,  and 
he  said  $10  on  the  $100  for  the  first  $600,  and 
after  that  $25— what  he  got  It  was  to  come  out 
of  what  he  got  out  of  it  if  we  sold  it  to  the 
company." 

This  was  an  action  to  recover  the  value  <3t 
legal  services  rendered  by  plaintiff  to  defend- 
ants. The  first  cause  of  action  allied  that 
in  November,  1908,  defendants  became  joint- 
ly Indebted  to  Ramsey  &  Oliver  In  the  sum 
of  $816.67  for  services  rendered  as  attor- 
neys iu  defending  an  action  brought  against 
defendants  by  the  Oregon  Ballroad  &  Navi- 
gation Company;  that  thereafter  defendants 
employed  said  firm  to  try  said  action  In  the 
Supreme  Court  of  the  state  of  Oregon  on 
appeal,  agreeing  to  pay  a  reasonable  com- 
pensation therefor  and  to  repay  any  moneys 
they  should  advance  on  said  appeal;  that 
said  firm  did  try  the  action  in  the  Supreme 
Oourt;  that  their  services  were  reasonably 
worth  $250,  and  that  they  advanced  a  filing 


dt=>For  otlier  cases  see  same  topic  and  KBT-NHllBSR  In  all  Ke7-Nnmbered  Digests  and  Indexes 
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fee  of  $10  and  982  tar  prtaitliiff  MMb,  no  part 
of  whldi  has  been  repaid,  except  the  ram  of 
940;  that  the  caae  was  sent  back  to  the  cir- 
cnlt  court  for  Tetrial*  and  via  afterward 
dJamlawd  by  the  plaintiff,  Oregon  Ballroad 
ft  Navigation  Gompanr.  and  that  there  la 
now  doe  and  owing  from  said  defendants 
for  said  serrioea  the  anm  of  f568.6T;  that 
Bamsey  has  assigned  his  intraest  to  plaintiff. 
Vttt  a  second  canse  of  action  It  was  aliased 
that  in  QcMkt,  1909;  the  defendants  emidoy- 
ed  plaiirilff  to  bring  any  necessary  action  or 
actions  to  enforce  their  rights  against  the 
Oregon  Ballroad  ft  Navigation  Company  in 
crataln  real  estate  owned  by  defendants  in 
La.  Grande,  Or.,  which  the  said  company  bad 
seised  and  appropriated  to  their  own  use, 
and  to  defend  any  action  that  might  be 
brought  agaln&t  deftodanta  concerning  said 
lands  by  said  company,  and  agreed  to  pay 
him  a  reasonable*  ccmvensatton  for  his  serr- 
toes;  that  porsnant  to  this  agreouent  plain- 
tiff commenced  an  action  in  ejectment  against 
said  company,  wbltik  waa  tried  ont  in  the 
drcnit  court,  and  that  the  reaawable  valne 
at  plaintiff's  senlcee  in  said  court  waa  9&00» 
and  that  plaintiff  advanced  costs  for  trial 
and  reporter's  fees  amonntlng  to  916.50; 
that  said  action  was  appealed  to  the  Supreme 
Court  by  both  parties,  and  that  plaintiff's 
services  Id  trying  the  case  In  the  Supreme 
Court  were  worth  tlM.80,  which  def«idants 
undertook  and  promised  to  pay;  that  there 
Is  due  In  said  behalf  $1471-80.  For  a  third 
cause  of  action  plaintiff  alleges  that  In  De- 
cember, 1010,  the  defeddants  employed  him 
to  conmwnee  an  action  of  ejectment  In  the 
drcDlt  court  against  the  dty  of  La  Grande 
in  respect  to  lands  owned  by  them,  and 
agreed  to  pay  him  what  his  services  should 
be  reasonably  worth;  that  said  action  Is  stUl 
pending,  and  that  $100  is  a  reasonable  com- 
pensa^n  for  said  services.  Defendants  an- 
swered the  first  cause  by  a  general  denial 
"except  as  hereinafter  alleged,"  and  by  what 
Is  termed  a  further  and  separate  answer 
they  allege: 

"^at  they  are  not  Indebted  in  any  sum  of 
money  whatever  to  Ramsey  &  Oliver,  or  to  the 
plaintiff,  for  that  the  Utisation  mentioned  In 
the  6rst  cbqm  of  action  was  to  be  conducted 
by  said  Bamsey  ft  Oliver  on  a  contingent  fee, 
iniereby  tbey  were  to  have  one-third  of  the  dam- 
ase  recovered,  and  were  to  pay  the  costs  of  said 
litlg&tion  tbenuelveR,  and  hold  the  defendants 
hannlees  thereFrom ;  that  no  damages  were  re- 
covered, and  defmdants  allege  that  tjiey  do  not 
owe  Ramsey  ft  Oliver  or  the  plaintiff  anything 
for  said  or  any  services." 

Hiere  was  a  like  general  denial  of  the  sec- 
ond canse  of  action,  and  an  affirmative  al- 
legation in  respect  thereto  as  follows: 

"That  with  respect  to  the  UtigatlMi  referred 
to  in  defendant's  second,  further,  and  separate 
answer  and  defense  the  defendants  entered  into 
an  agreement  with  the  plaintiff  whereby  he  waa 
to  furnish  the  l^;al  serrices  in  connection  with 
udd  litfaation  on  a  contingent  fas  of  one-third 
ct  the  damsKcs  recovered;  that  the  defendants 
recovered  in  said  aedon  the  sum  of  $1  damflges. 


wbmby  tiior  owe  Ae^alntlfl  one-third  of  asid 
amount,  and  no  more. 

Aa  to  the  third  cause  of  action  there  was 
a  goieral  denial  conpled  wUJx  the  words  "ex- 
cept aa  faoelnafter  aH^ed,"  but  nothing  Is 
affirmatively  pleaded  In  the  answer.  Motions 
to  strike  out  each  separate  answer  were  in- 
terposed and  overruled,  as  were  demurrers 
to  each  of  the  defenses;  and,  a  reply  having 
been  filed,  the  case  went  to  trial,  ^d  Uie 
plaintiff  bad  a  verdict  and  Judgmmt  for 
$223.63,  from  which  he  appeals. 

Turner  Oliver,  of  La  Grande  (Joel  H.  Rich- 
ardson, of  La  Grande,  on  the  brief),  for  ap- 
pellant, a  H.  Finn  and  Crawford  &  Eakln, 
all  of  La  Grande,  on  the  brief,  for  respond- 
ents. 

PETR  CURIAM.  [1]  Taken  as  a  whole,  the 
denials  to  the  first  two  causes  of  action  are 
sufAdent  to  raise  the  is&ues  to  which  the  de- 
fendants' testimony  was  directed.  Objection 
was  made  to  the  admission  of  certain  letters 
of  plaintiff  to  the  defendants,  but  we  are  of 
the  opinion  that  they  had  at  least  a  remote 
bearing  upon  the  issues  tried  and  were  ad- 
missible. 

[2]  As  to  the  third  cause  of  action  the  tes- 
timony of  plaintiff  Indicated  that  plaintiff 
was  employed  as  alleged,  and  that  the  serv- 
ices were  worth  the  sum  of  $100,  and  this 
testimony  was  tmcontroverted.  The  court 
should  have  directed  the  jury  to  Include  this 
amount  in  any  verdict  which  they  might 
render.  It  Is  apparent  that  the  Jury  return- 
ed a  verdict  for  plaintiff  only  for  the  amounts 
of  money  actually  expended  by  him  on  be- 
half of  the  defendant^',  and  we  will  add 
thereto  the  sum  of  $100  for  services  in  the 
case  against  the  dty  of  La  Grande  and  af- 
firm the  Judgment  as  so  amended.  The  plain- 
tiff will  have  Judgment  here  for  the  sum  of 
$328.63,  and  his  costs  and  disbursements  In 
this  comt  and  In  the  clroolt  court 


BOST  V.  PARKES,  Jostlee  of  Peace. 

(Supreme  Court  of  Oregon.  Dea  12,  lOlOJ 

Mahdauub  «=»44  —  Subjects  of  Rklikf  — 
Ghanob  or  VsmjE. 
L.  O.  L.  I  2432.  providing  that  the  Justice 
of  the  peace  may  chsnge  the  place  of  trial  when 
it  appears  from  the  alndavit  of  a  party  that  the 
JusDce  is  so  prejudiced  against  the  party  mak- 
ing tbe  motion  that  he  cannot  expect  an  im- 
partial trial  before  such  Justice,  does  not  re-  * 
quire  a  justice  of  the  peace  to  grant  a  change 
of  venue  upon  the  mere  assertion  of  the  party 
that  the  Justice  is  prejudiced,  and  therefore  an 
alternative  writ  of  mandamus  to  compel  a  jus- 
tice of  the  peace  to  grant  a  change  of  venue, 
which  containa  no  showing  as  to  prejudice,  ex- 
cept the  coDclOBlon  of  the  party  applying  for 
the  change,  must  be  quashed  under  L.  O.  L.  I 
613,  authorising  mandamus  to  require  action 
by  an  inferior  court  in  tbe  discharge  of  its 
functions,  but  not  to  control  judicial  discretion. 

[E!d.  Note.— For  other  cases,  see  Mandamus^ 
Cent  Dig.  M  90,  01 ;  Dec.  Dig.  «=»44.] 
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In  Banc;  Appeal  from  Olrcnlt  Conrt, 
Umatilla  County ;  Gilbert  W.  Pbelps.  Judge. 

Mandamns  by  J.  A.  Best  against  Joe  H. 
Parkes,  Justice  of  tbe  Peace  for  Pendleton 
District,  TJmatUla  County.  Alternative  writ 
quasbed,  and  plaintiff  appeals.  Affirmed. 

Tbe  plaintiff  sought  by  mandamus  to  com- 
pel tbe  defendant,  a  Justice  of  tbe  peace,  to 
change  tbe  place  of  trial  of  a  criminal  action, 
wherein  the  plaintiff  here  was  the  defendant 
In  the  alternative  writ  issued  by  tbe  circuit 
court  there  appeared  a  history  of  the  criminal 
action  against  the  plaintiff,  showing  that  it 
was  brought  to  Issue,  and,  after  stating  the 
filing  of  a  motion  and  affidavit  tor  change  of 
venue,  the  writ  contains  this  averment: 

"That  the  aaid  J.  A.  Best  duly  and  regularly 
swore  to  the  said  affidavit,  and  stated  therein, 
under  oatib,  that  the  said  J.  A.  Best  knew  the 
said  Joe  H.  l^ke^  justice  of  the  peace  for 
Pendleton  district;  teat  the  said  Joe  H.  Parkes, 
justice  of  the  peace  for  said  district,  is  so  prej- 
udiced against  the  defendant  tbat  tbe  defendant 
could  not  expect  a  taSx  and  impartial  trial  be- 
fore tbe  said  jnstlee." 

Other  recitals  are  to  the  effect  that  the 
justice  refused  to  grant  a  change  of  the  place 
of  trial,  and  be  was  required  to  show  cause 
why  he  did  not  transfer  the  hearing  to  some 
other  justice.  Upon  the  return  and  tb^  reply 
thereto  the  writ  was  qoaabed,  and  the  plain- 
tiff appealed. 

Alger  Fee,  of  Pendleton  (Fee  &  Fee^  of  Pen- 
dleton, on  tbe  brl^,  for  appellant  Geo.  M. 
Brown,  Atty.  Gen.,  of  Salem  (IVederick 
Stelwer,  Diet  Atty.,  of  Pendleton,  on  the 
brief),  for  respondent. 

PER  CURIAM.  It  la  provided,  in  sub- 
stance. In  secUon  2482,  L.  O.  U,  that  the  jus- 
tioe  may  change  the  place  of  trial  wh«i  It 
appears  from  tbe  affidavit  of  a  part?  either 
that  the  justice  la  a  party  to  or  direi^y  in- 
terested in  the  event  of  the  action  or  con- 
nected by  consanguinity  or  affinity  within  the 
third  degree  with  the  adverse  party  or  those 
whom  he  represents;  (2)  "that  the  Justice  is 
BO  prejudiced  against  the  party  making  the 
motion  that  he  cannot  expect  an  impartial 
trial  before  such  Justice;"  and  (8)  that  the 
convenience  of  parties  and  witnesses  will  be 
promoted.  Section  613,  1^  O.  L.,  relating  to 
mandamus,  authorizes  It  to  require  action 
by  an  Inferior  court  in  the  discharge  of  its 
functions,  but  says  it  ahall  not  control  Ju- 
dicial dlscretton. 


It  may  be  admitted  tliat  where  the  diowlng 
made  before  the  Inferior  court  otrndnslvely 
establishes  a  situation  requiring  a  change 
of  venue  under  the  statute,  tbe  writ  will  Is- 
sue, compelling  the  action  desired.  A  case  of 
this  kind  Is  Erumdlck  v.  Crump,  98  CaL  117, 
82  Pac.  800,  where  it  was  admitted  on  the 
record  that  the  judge  was  disqualified  be- 
cause he  had  been  of  counsel  in  tbe  ver^  CAse. 
Tbe  statute  in  tbat  case  used  the  mandatory 
language  that  the  venue  "must"  be  changed 
under  such  conditions.  The  other  cases  dted 
by  the  plaintiff  are  largely  upon  tne  same 
lines.  Tbe  question  here  Is  whether  such  a 
showing  Is  made  in  the  writ  The  allegation 
quoted  Is  all  that  ac^ara  In  the  record  about 
what  was  charged  before  the  justice  to  in- 
duce a  change  In  tbe  plaoe  of  triaL  There 
are  no  facts  stated  from  which  an  Impartial 
Judge  could  draw  the  same  conclnslon  reach- 
ed by  the  pleader  or  the  affiant  that  the  jus- 
tice was  prejudiced.  The  excerpt  from  the 
writ  is  not  aided  by  the  case  of  Rugenatein 
T.  Ottenhelmer,  78  Or.  871,  162  Pac.  21i 
There  the  affidavit  set  out  the  very  language 
used  by  the  Judge  whose  fairness  was  Im< 
pugned.  The  words  he  used  were  not  dlsput> 
ed.  They  clearly  indicated  a  decided  hostil- 
ity on  his  part  towards  the  def^dant  The 
situation  there  portrayed  is  quite  different 
from  the  <Hie  in  question,  where  mwely  the 
conclusion  of  tbe  affiant  la  embodied  in  the 
statement 

In  the  very  nature  of  things  the  judge  him- 
self is  called  upon  to  determine  his  own  bias 
on  tbe  one  hand  or  freedom  from  partiality 
on  the  other.  Bef<»:e  his  decision  can  be  dis- 
turbed by  mandamus,  sufficient  must  appear 
in  the  showing  made  beft)re  him  and  repro- 
duced before  the  court  issuing  tbe  writ 
wberet^  tbe  latter  tribunal  can  determine,  as 
a  matter  of  law,  that  the  justice  Is  indeed 
prejudiced  within  the  meaning  and  extent  of 
tbe  statute.  To  hold  otherwise  would  be  to 
substitute  the  interested  JndgmOQt  of  a  liti- 
gant for  tlie  judicial  function  of  the  ofllcer. 
The  law  doea  not  vest  In  the  accused  the  dis- 
cretion of  selecting  the  court  In  which  he 
will  be  tried,  yet  he  could  enforce  that  as 
a  principle  If  It  were  sufficient  for  him  barely 
to  say  that  the  judicial  ofilcer  la  prejudiced 
against  him. 

Tbe  decision  at  the  circuit  conrt  la  afllrmed. 

BEAN,  J.,  took  no  part  In  Hm  consldentton 
of  this  case. 
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In  n  KBIEO'S  E8TATB. 

EBIEQ  et  aL  t.  GOOLEY  et  aL 

(8.  F.  7747.) 

(Sapmne  Court  of  Oolifornia.    Nov.  27,  1918. 
Reheariiig  Denied  Dec.  21,  1916.) 

Wxixe  4r3697(l>—NATUKB  or  Ebtatb  Gbkat- 
KD— Hohbstkad—Detise  xh  Feb. 
In  view  of  Code  GiT.  Ftoc.  U  1466-1468,  as 
to  setting  aaida  proj^erty  for  ttte  vidow,  etc., 
a  will  readiiv,  ''to  my  •  ♦  •  wife  •  •  * 
I  betiueath  and  deviBe"^  a  certaio  aom,  and  con- 
tinuing, in  another  aeDtence,  "This  in  addition 
to"  the  homestead,  describing  it,  "to  which  she 
^all  be  entitled  and  which  I  hereby  reijueat  the 
court  to  set  apart  to  her,"  did  not  devise  to  the 
wife  the  fee  of  the  homestead,  which  was  de- 
ceased's separate  property. 

[Ed.  Note.— For  otlwr  caw^  MB  Wills,  Cent 
K»fa)^f  1319.  1322.  1820;   Dec.  Dig.  «s» 

Xtepartment  2.  Appeal  from  Snpeilor 
Court,  City  and  County  ct  Saa  Fcandaco; 
3.  y.  Oofley,  Judge. 

In  the  matter  of  the  estate  of  Anton  Krieg. 
Idargaret  Krleg  and  another  filed  a  petition, 
wlilch  was  opposed  by  Louisa  Street  Cooley 
and  others  and  from  an  order  and  decree,  pe- 
titioners appeal.  Aiflrmed. 

tum  Suden  &  turn  Suden,  of  San  Frandaeo, 
for  appellants.  Corbet  St  Selby  and  Edgar 
D.  Pelxotto,  all  of  San  Francisco,  for  re- 
spondents. 

HELVIN,  J.  Anton  Krleg  died  testate, 
leaving  a  widow,  adult  children  by  his  first 
wife  and  b  minor  child  by  his  second  wife. 
The  children,  Indnding  the  minw,  were  to 
take  the  resldnum  of  the  estate  by  definite 
fractional  parts.  The  will  provided  for  the 
widow  as  follom: 

"To  my  bdoved  wife  Margaret  Krieg,  I  be- 

Saeath  laaA  devise  the  sum  of  thirty  thousand 
ollars  ($30,000).  This  in  addition  to  the  real 
property  now  occupied  by  us  oa  our  home  on  H&n 
Bruno  avenue,  having  a  frontage  of  eeventy-five 
feet  by  a  dcj^th  of  one  hundred  feet,  together 
with  all  the  furniture  and  household  utensils 
therein  contiuned  to  which  sbe  shall  be  entitled 
and  which  I  hereby  request  the  court  to  set 
apart  to  her  and  our  minor  child  Iiswrenoe  as  a 
homrateed: 

"In  view  of  the  fact  that  all  my  property  was 
aCQuired  by  me  before  my  marriage  to  my  wife 
and  is  separate  proiwrty,  I  ask  my  wife  to  ac- 
cept the  foregoing  provision  made  for  her  in 
Ueo  of  all  right  of  community  and  in  full  of  her 
distributive  share,  either  as  heir  at  law  or  other- 
wise, subject  however  to  a  further  reasonable 
family  allowance  to  be  fixed  by  tbe  court: 

"In  case  my  wife  Marfcaret  Krieg,  contrary  to 
my  wishes  and  expectations  insists  on  receiving 
her  share  of  the  community  property,  it  any  there 
is,  then  it  is  my  will  that  she  shall  receive  her 
said  diare  of  the  community  property  but  shall 
take  nothing  else  under  this  will  except  the 
homestead  and  a  reasonable  family  allowance." 

Administration  of  the  estate  proceeded  as 
usual  until  Margaret  Krieg  and  her  son 
Lawrence  Krieg  filed  a  [)etitlon  asking  that 
the  real  property  described  in  the  above  quo- 
tation be  set  apart  to  them  as  a  homestead, 
but  that  the  fee  be  found  to  be  in  Margaret 


Krieg.  The  elder  OUdTea  of  tta  testator  w- 
posed  such  disposition  of  the  pr<q>erty,  uid 
after  a  full  heulng  the  court  held  with  them 
that  the  widow  was  not  entitled  under  the 
terms  of  the  vlU  to  a  distribution  of  tlie 
land  in  flee.  An  order  was  made  setttns 
apart  the  property  in  auestlMt  to  Margaret 
Krl^,  the  widow,  as  a  homestead  fin  her 
life,  and  to  lAwrence  Krieg,  tbe  minor,  dur- 
ing the  term  of  bis  mhiorlty*  From  this  or^ 
der  and  the  decree  this  aweal  is  taken. 

The  sole  qiusttou  is  wheOux  or  not  tbe 
will  Jnstlfled  tbe  ruling  at  tbe  probate  court 
upon  tbe  meaning  of  tbe  language  relating 
to  the  prc^erty  occiqtled  by  the  widow.  Ttiat 
it  was  separate  property  Is  necessarily  con- 
ceded. Such  propCTty  may  ordinarily  be  set 
apart  to  the  snirlTor  or  the  children  for  a 
limited  time  only,  to  be  determined  by  the 
court  Code  dr.  Proc.  H  1466-1468,  iniSlvt- 
slv&  When  BO  set  apart  tbe  propoiy  re- 
mains tmbjeet  to  administration.  Unless  the 
language  of  the  will  comp^  a  dlffraent  In- 
terpretation the  court  has  done  with  this 
separate  property  of  tbe  testator  all  Uiat  un- 
der the  law  it  may  da 

Turning  to  that  Instrument,  we  see  fliat 
the  bequest  of  f80,000  to  Mrs.  Krl^  Is  con- 
tained in  a  distinct  and  wtiolly  tmamUgnous 
sentence.  To  be  sure,  that  sentence  does  con- 
tain tbe  word  '^devise,**  but  that  verb  Is  so 
commonly  misapplied  to  bequests  of  personal 
property  tbat  its  use  here  is  of  no  great  slg- 
nlflcanc&  Ugle  v.  Tayloe,  40  Hd.  108-1771 
Logan  T.  Logan,  11  GoL  44.  17  Pae,  99;  Bar^ 
ry  T.  Barry,  19  Kan.  B87;  Lel^^ton  r.  Bhd- 
don,  16  Minn.  243.  Tbe  punctoation  forbids 
us  from  transferring  that  word  Into  tbe  next 
sentoice,  as  appellant  suggests  that  we 
should  do,  and  making  it  apply  to  the  realty 
therein  described.  Examlniiig  the  next  srai- 
tence,  we  find  that  It  contains  no  words  of 
devise  applying  to  the  home  on  San  Bruno 
avenue.  It  Is  suggested  that,  as  the  court 
had  the  right,  independently  of  the  will,  to 
eet  aside  the  home  and  tbe  personal  property 
exempt  from  execution  to  the  use  of  the  wid- 
ow and  the  minor  son  of  decedent,  the  lan- 
guuge  la  futile  and  unnecessary,  unless  we 
give  to  it  some  dlsposltory,  force.  If  we 
grant  this  to  be  true,  still  do  we  look  in  vain 
for  tbe  words  of  devise.  "This  In  addition 
to,"  etc.,  are  not  sudh  words,  nor  are  tbe 
words  "to  which  she  shall  be  entitled."  This 
last  expression  clearly  refers  to  her  right  and 
that  of  her  son  to  a  limited  homestead  on 
the  separate  real  property  and  to  the  use  of 
the  exempt  personalty.  There  Is  no  ambigui- 
ty In  the  language.  The  paragraph  contain- 
ing the  bequest  of  money  to  Mrs.  Krieg  and 
the  request  to  the  court  neither  by  direction 
nor  Implication  disposes  of  the  fee  to  the 
property  on  San  Bruno  avenue ;  but  we  do 
not  agree  with  appellant  In  tbe  belief  that. 
Interpreted  as  a  request  or  direction  to  the 
court  to  do  something  which  might  have  been 
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done  wltbotct  any  Bngseetloa  on  the  part  of 
the  testator,  the  language  becomes  futile  or 
redundant.  Bead  as  a  whole,  the  will  exhib- 
its, not  only  a  desire  on  the  part  of  Mr. 
Krleg  to  dispose  of  his  property  to  tlie  natu- 
ral objects  of  his  bounty,  but  also  a  wish  to 
justify  the  division  as  a  fair  and  proper  one. 
For  example,  he  asbs  his  wife  to  accept  the 
provision  made  for  her  because  he  ccmslders 
It  "fair  and  just"  Similarly  defeadlng  the 
division  of  the  residue  am<mg  hla  childrra^ 
the  testator  uses  this  language: 

"I  desire  to  say  that  the  unequal  dlTlstona  of 
the  residae  of  my  estate  made  amouE  my  chil- 
dren la  for  the  reason  that  I  have  during  my 
life  time  made  various  and  sundry  payments  and 
advancements  to  thdm,  I  have  deducted  these 
advances  in  apportioning  these  beqnestSt  and 
hereby  provide  that  no  fnrtlier  deouetlnia  be 
made  on  account  therera  for  past  advaneea." 

The  estate  was  of  a  value  of  about  $166,- 
000.  It  was  the  evident  intention  of  the  tes- 
tator to  call  attention  to  the  fact  that  the 
money  left  his  widow  would  not  be  the  sole 
means  of  her  support  after  his  death,  and  he 
therefore  pointed  out  to  her  and  the  other 
heirs  the  power  of  the  court  In  the  premises. 
It  makes  no  difference  whether  his  request 
to  the  court  was  merely  precatory,  or  amount- 
ed to  a  direction  which  the  judge  sitting  in 
probate  was  bound  to  follow.  The  fact  re- 
mains that  the  property  was  set  aside  Just  as 
the  will  Indicated  the  testator's  desire  to 
have  It  assigned,  and  his  purpose  was  there-' 
fore  consummated. 

TtM  order  and  decree  fxom  whidi  the  ap- 
peal IB  taken  are  affirmed. 

Weooocor:  HSNSHAW.J.;  IJOBIOAN.J. 


In  re  STONE'S  ESTATE.   (U  A.  496S.) 
(Supreme  Ooort  of  California.   Nov.  18,  1916.) 

1.  AXVEAL  AND  BBBOB  «S9^8Ct)-XtATS  Fib- 
INQ  OF  TUNBCBIflV-MlSTAKa. 

Where  there  is  sufficient  showing  to  warrant 
the  conclusion  that  appellant  understood  she  had 
paid  all  charges  required,  including  the  filing  In 
the  Supreme  Court  of  the  transcnpt  on  appeal, 
and  that  her  mistake  in  such  regard  was  not  In- 
excusable, the  Sapreme  Court  will  not  dismiBS 
the  appeal  becaase  the  transcript  was  not  filed 
within  the  time  prescribed  by  the  mles. 

[Ed.  Note.— For  other  case^  see  Appeal  and 
Error,  Cent.  Dig.  H  2750,  2707-2764;  Dee.  Dig. 

«»e28(i).] 

2.  Appbai.  and  Bbbob  ^»419(2)— NonoE  or 

APPEAX/— OONBTBUOnoN. 

In  proceedings  to  contest  a  will,  contestant's 
notice  of  appeal,  filed  June  24, 1916,  stating  that 
contestant  appealed  "from  the  judgment  on  the 
verdict  of  the  Jury  made  and  entered  in  the  su- 

Srior  court  on  the  27th  day  of  April,  1916,  in 
Tor  of  said  proponent  and  defendants,"  should 
be  construed  as  showing  an  appeal  from  the 
fonnai  Judgment  of  the  superior  court,  admit- 
ting the  will  to  probate,  filed  June  10,  1916, 
though  not  entered  until  June  28,  1916,  rather 
than  as  one  from  the  verdict  of  the  Jury,  receiv- 
ed and  filed  April  27,  1016,  on  tiie  single  issue  of 
undue  influence,  or  from  an  attoni^ed  derk's 


BSPOBTEB  (Oal. 

Judgment  for  costs  filed  AprQ  27,  1916,  which 
had  not  been  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2146;  Dae.  Dig.  *=»410(2).] 

8.  Appeal  ard  Ebbob  «b»8S709— Pbematusb 

Taehtg  or  Appbai<— Statdtb. 
Under  Code  Civ.  Proc  {  1710,  amended  in 
19U  (St  1011,  p.  400)  to  provide  that  the  ap- 
peal may  be  taken  at  any  time  after  the  order, 
decree,  or  Judgment  is  made  or  rendered,  but  not 
later  than  60  days  after  tin  same  is  entered  In 
the  minute  book  of  the  ooort,  in  ptooeediugs  to 
contest  a  will,  where  contestant's  appeal  was 
taken  after  the  rendition  or  making  of  the  Judg- 
ment of  the  BiqwriOT  court,  It  was  not  ^ematore- 
ly  taken  because  taken  nmr  days  before  entry 
of  the  Judgment 

[Ed.  Not&— For  other  easear  ase  Appeal  and 
Error,  Cent  Dig.  1 1877;  Dec.  Dig.  «9887^.] 

In  Bank.  ^>peBl  from  Stq^erior  Gonit, 
Log  Angeles  Ooonty;  Fred  H.  Taft.  Jndge. 

Id  the  matter  oi  tbe  estate  of  J<An  New- 
taa  Stone,  deoeaaeO.  Fmn  a  Judgmoit  ad- 
mitdng  decedttot's  will  to  probate,  Leo  Stone 
Oreen,  Qie  coate^aut,  appeals,  and  the  pro* 
poaeat  and  defendants  move  to  diomlag.  Uo- 
tioa  to  dlamln  the  appeal  doiled. 

Bernard  Potter  and  Ingall  W.  Bull,  both 
of  Los  Angeles,  for  appellant  Hartley  Shaw 
and  Kemp,  Mitchell  &  Silberberff.  all  Loa 
Angeles,  for  reqtondenta. 

PER  CURIAM.  [1]  This  la  a  motion  to 
dlamisB  an  appeal  taken  by  Leo  Stme  Green. 
Tbe  first  ground  of  the  motion  was  that  the 
transcript  cm  appeal,  which  has  now  been  filed 
was  not  filed  within  the  time  prescribed  by  our 
rules.  As  to  this  ground,  at  tbe  oral  argument 
we  announced  that  a  snfflcient  showing  had 
be^  made  to  warrant  us  In  hfdding  that  the 
appellant's  failure  in  this  regard  should  be 
excused.  Coosideratim  of  the  affidavlta  al- 
lowed to  be  filed  by  the  respecttve  parties 
since  the  argument  has  not  ff^nncpd  our 
views  in  tills  regard.'  As  to  certain  matters 
referred  to  in  these  affidavits  there  Is  an  Ir- 
reomcllable  conflict  In  the  statonents  made, 
a  conflict  that  we  do  not  deem  it  necessary 
to  attempt  to  determine!  We  think  that  there 
is  a  sufficient  showing  to  warrant  a  oonclu- 
sltm  that  appellant  herself  understood  that 
she  had  paid  all  charges  required  to  and  in- 
cluding the  filing  in  this  court  of  tbe  tran- 
script on  appeal,  and  that  her  mistake  in 
this  regard  was  not  Inexcusable  We  do  not 
feel  warranted  In  dlamiaslng  tbe  appeal  on 
this  ground. 

The  notice  of  appeal  was  filed  Jnne  24, 
1916.  It  stated  that  the  coutestant  In  a  pro- 
ceeding to  outest  the  will  of  deceased  "here- 
by appeals  •  •  *  from  the  Judgment  on 
the  verdict  of  the  Jury  made  and  entered  In 
the  Superior  Court  •  •  •  on  the  27th 
day  of  April,  1916,  In  favw  of  said  pnqjMuent 
and  defendants."  Tbe  record  shows  that  tbe 
jury's  verdict  In  the  matter,  being  on  the 
single  issue  of  undue  lofiuence,  was  received 
and  filed  AprU  27,  191&  On  this  verdict  a 
purported  dok'a  Judgment  In  favor  of  d«- 
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fendants  for  ooHm,  liwffwftial  under  tbe  law 
for  any  pmpoae,  was  filed  April  27, 1916^  and 
this  was  not  altered  until  Jane  28.  lOlS.  On 
Jane  10, 1016,  there  was  filed  a  normal  Jodg- 
ment  sisned  tlie  Judge,  setting,  forth  the 
Terdlct  and  the  cm^mdons  of  the  court  as 
to  thA  other  matters  essenfial  to  the  admis- 
Hon  of  the  wllL  to  probate,  admitting  flu  will 
to  probate,  appointing  an  executrix,  and 
awarding  costs.  This  Judgment  was  entered 
June  28,  1910.  As  we  hare  said,  the  appeal 
was  taken  June  24,  1916. 

[2]  We  are  satisfied  that  the  notlos  ct  ap- 
peal should  be  oonatmed  as  showing  an  ap- 
peal fr<»n  flie  judgmoit  at  the  siqtexlOT  court 
admitting  the  will  to  probate,  rather  than  as 
one  from  "the  verdict,"  or  from  the  attempt- 
ed clerk's  judgment  which  even  then  had  not 
been  entered.  If  this  be  aOk  there  Is  no  force 
In  tbe  dalm  that  the  order  from  ii4il<A  the 
appeal  Is  taken  Is  not  an  iwpealaUe  order. 

TS]  33iere  Is  no  force  In  the  suggeatlcsi  that 
tbe  appeal  was  prematurely  taken  because 
taken  4  days  before  the  entry  of  the  judgmoit 
Section  171S.  Oode  c£  OMl  Procedure,  was 
amoided  In  1911  (8t  1911,  p.  400)  so  as  to 
prorlde  tiiat  '*the  ain>eal  may  be  taken  at 
any  time  after  tbe  wder,  decree,  or  judgment 
Is  made  or  rendend,  but  not  later  than  sixty 
days  after  the  same  is  altered  In  the  min- 
ute hot*  tb»  court"  Tbe  appeal  here  was 
taken  after  the  rendition  or  making  of  tbe 
judgmokt.  The  authorities  relied  on  by 
learned  counsel  tor  the  respondents  are  in- 
apidlcaUe  In  view  of  the  amendmeut 

Tbe  motion  to  dismiss  the  appeal  Is  denied. 


BULSQN  T.  If OVrAOTF  at  aL  (Sac  2858.) 

(Supreme  Gonrt  of  California.   Not.  23,  1916.) 

CosxaACTS  «=al88(3)  —  Eqoitt  «=:»66  —  IliB- 
OAL  GONTBAOF—ReUKV  TO  PABTIES— DoiITO 

Equity. 

Though  actions  under  Oode  Oir.  Proc.  H 
749a-751,  authorizing  an  action  to  determine 
adrerae  clainu  to  realty,  are  quasi,  if  not  Htrict- 
ly,  in  rem  proceedlnRS,  such  a  proceeding  may 
become  in  dfect  a  simple  action  to  quiet  title, 
where  a  mortgage  lien,  held  by  defendant  on 
plaintilTB  pToperty,  was  barred  by,  limitations, 
and  tbe  considcratiou  of  tbe  secured  note  had 
been  adjudged  Illegal  In  a  former  Bult  to  foreclose 
Che  mortgage,  both  parties-  to  the  foreclosure 
■nit  having  violated  a  statute,  and  having  been 
equally  at  fault,  plaintiff  could  not  quiet  title 
against  the  defendant  mortgagee  without  first 
paying  the  debt,  since  the  parties  must  be  left 
where,  on  account  of  their  mutual  violation  of 
the  statute,  they  were  placed  by  the  decree  in 
the  former  suit. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  mg.  a  688,  6S9;  Dec  Dig.  «»138(3) ; 
Equity,  Cent.  Dig.  S§  180-190;  Dec  Dig. 
66.] 

D^artment  2.  Appeal  from  Superior 
Court,  Plumas  County;  J.  O.  Moncnr,  Judge. 

Suit  to  quiet  title  by  A.  B.  BuIbod  against 
James  MofTatt  (also  sometimes  known  as 
James  MofTat),  and  also  all  other  personfl  un- 


known claiming  any  rU^t,  etc  Vrom  a 
judgment  that  plaintiff  was  not  entitled  to 
hare  bis  title  quieted,  he  appeals.  Ajfflrmed. 

Lk  N.  Peter,  of  Quincy,  for  appellant  A.  F. 
St  Sure,  of  Alameda,  for  respondent 

MBLYIN,  J.  A^wal  by  ptalntUf  on  the 
judgment  roll  al<me  from  a  judgment  by 
which  the  superior  court  refused  to  quiet 
plaintiff's  title  to  certain  property  in  Plumas 
county. 

The  action  was  brought  under  autbority 
of  sections  749a,  760,  and  751  of  the  Code 
of  CItU  Procedure.  After  trial  the  court 
found  that  plaintiff  was  the  owner  In  fee  of 
all  of  the  property  InvolTed ;  that  by  himself 
and  his  predecessors  he  bad  exclusively  pos- 
sessed It  continuously  for  more  than  20 
years  preceding  the  date  of  this  action,  and 
bad  paid  all  taxes  aase&sed  against  It;  that 
Moftatt's  only  claim  of  Interest  was  based 
upon  a  note  and  mortgage  dated  March  5, 
1887,  upon  wbidi  no  paymoit  had  been  made 
since  August  1888;  that  said  mortgage  had 
never  been  paid,  satisfied,  nor  released,  and 
that  It  was  still  of  record  In  Plumas  coun- 
ty; that  M(^att  was  still  the  lawful  owner 
of  the  note  and  mortgage ;  that  In  1890  Mof- 
fatt  commenced  an  action  upon  the  note  and 
mortgage;  that  tbe  court,  after  trial  of  the 
cause,  adjudged  tbe  consideradoQ  for  said 
note  and  mortgage  to  have  been  illegal,  both 
parties  to  the  action  having  been  equally  in 
tbe  wrong;  that  the  said  judgment  was  af- 
firmed by  tbe  Supreme  Court  of  California 
September  1,  1892;  and  that  aside  from  tbe 
mortgage  M<rffatt  bad  np  title  whatever  In 
tbe  property  specified  in  tbe  complaint  here- 
in. Upon  these  findings  the  superior  court 
concluded  and  adjudged  that  plaintiff  was 
not  entitled  to  bare  bis  title  quieted.  Tbe 
appeal  to  which  the  court  referred  in  Its 
findings  was  Moflatt  t.  Bulson,  96  CaL  106, 
SO  Pac  1022,  81  Am.  St  B^.  102. 

Appellant  contends  that  this  Is  a  proceed- 
ing purely  In  rem,  and  that  tbe  doctrines  of 
equity  are  not  applicable  to  Its  facts.  Ao 
tiona  under  tbe  McEnerney  Act  are  qua&l,  If 
not  strictly,  in  rem  (Title,  etc.,  Co.  r.  Kerri- 
gan, 160  Oal.  289-808,  88  Pac  856,  8  L.  B.  A. 
[N.  S.]  844),  yet  this  court  has  held  that  sudi 
a  proceeding  may  become  in  effect,  a  simple 
action  to  quiet  titie  between  tbe  parties. 
Faxon  T.  AU  Persons,  166  CaL  707,  137  Pac 
919,  L.  B.  A.  1916B,  1209.  This  is  a  case 
coming  properly  under  the  same  rule,  and 
on  tbe  autbority  of  that  and  many  other 
cases  the  court  was  justified  In  finding  that, 
although  the  lien  of  tbe  mortgage  bad  be- 
come extinguished,  the  debtor  could  not 
quiet  title  against  tbe  mortgagee  without 
first  paying  hla  debt.  See  Faxon  Case,  supra, 
particularly  at  166  CaL  720,  137  Faa  924 
(L.  B.  A  1916B,  1209). 

The  fact  that  the  consideration  for  the 
note  was  illegal  does  not  take  this  case  from 
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imder  the  operatloD  of  tbe  rule.  The  parties 
to  tbe  foredosnre  Bolt  were  boQi  violators 
of  a  statute,  and  eadi  waa  equally  at  fault 
Ttds  action  sbotdd  leave  them,  as  did  the 
foreclosure  suit,  exactly  where  their  loutual 
Tiolation  of  the  statute  placed  them. 
The  Jndgm«it  Is  affirmed. 

We  concur:  liENSHAW,  J.;  LOBIGAN.  J. 


Bums  CBEEK  CONSOLl  DBBDOINQ  00. 
T.  OLNET  et  aL    (Sac  2283.) 

(Supreme  Ch>urt  of  California.   Nov,  28,  1916.) 

1.  Appeal  and  Ebbob  «=>1<M1(6)— Habmuss 

ErBOB— SCFPLBICEMTAL  PLEADIHG. 

The  objection  that  a  supplemental  complaint 
set  up  no  matter  not  knows  to  plaintlfE  when 
the  original  complaint  was  filed  will  not  be  con- 
sidered  on  appeal,  where  the  trial  court  award- 
ed no  damages  or  relief  on  account  ot  addition- 
al facts  Btated  In  the  supplemental  complaint 
[Bd.  Mote^^For  other  eases,  sea  Appeal  and 
Error,  Cent  XMg.  i  4106;  Dec.  Dig.  «s> 
1041(A).]  •  . 

2.  Fleadino  es»248(16)  —  AHKNDKsnT— New 

Caube  of  Action. 
Where,  after  commencing  suit  for  specific 
performance  and  damages  for  breach,  plaintifi 
discovered  defendant's  lack  of  title  to  a  por- 
tion of  the  property,  an  amended  complaint  al- 
leging that  fact  and  demanding  damages  there- 
for did  not  alter  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ceat  Dig.  {  7O814  ;  Dec  Dig.  «=7248(ltiJ.] 

3.  Vendob  and  Pubohasbb  «3>351(^— Rem- 
edy OF  PDKonASEB— HacovEBir  OF  Paxhent 

— ShOBTAGB  in  liAHD  CoNVETBD. 
It  was  not  error  to  fix  the  damages  for  par- 
tial failure  of  vendor's  title  at  a  price  per 
acre  based  on  tbe  sum  actually  paid  the  vendor 
for  all  the  land,  although  such  sum  included,  in 
addition  to  the  sum  described  as  tbe  "purchase 

Erice,"  another  sum  claimed  by  the  vendor  to 
ave  been  intended  merely  as  a  "bonus"  for  tbe 
right  to  make  the 'purchase,  unce  calling  this 
money  a  "bonus"  dui  not  mltieate  the  vendee's 
loss. 

[Ed.  Note^— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  1054;  Dee.  Dig.  ^ 
8Bl(ti)  J  -s-  .        »  * 

4.  Vendob  akd  Pubohaseb  «s»es(2)— Con- 

TBAOT— OONSTBVOTION-^ALK  BT  ACBE  OB  IN 

Gbobs. 

A  contract  was  not  for  sale  of  land  in  gross, 
although  after  spedfjing  the  sections  and  quar- 
ter sections  to  be  sold  it  recited  the  descrip- 
tion was  intended  to  apply  to  all  the  vendor  s 
lands  "lying  west  of  tbe  east  bank"  of  a  creek 
"as  described  above,  except"  a  certain  quarter 
"where  the  middle"  of  the  creek  "shall  be  the 
dividing  line" ;  the  recital  being  merely  to  pre- 
vent the  vendees  from  asserting  title  to  any  of 
the  land  covered  by  the  description  according  to 
subdivisions  yet  l;mg  east  of  the  line  fixed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {S  0S>  06;  Dec  Dig.  «=» 

65(2).] 

6.  Vendob  and  Fdbouabeb  <t=^3ol(6)— Reu- 

BDT  OF  PUBCnASEft— RECOVEBT  OF  PAYMENT 

— Shobtagb  in  Land  Oonvkybd. 
The  compensation  allowed  for  deficiency  in 
quantity  of  acreage  conveyed  should  be  at  tbe 
rate  of  the  average  price  per  acre  paid  bv  the 
purchaser  for  the  whole  tract,  where  no  differ- 


ence is  shown  between  tbe  value  of  tbe  land  to 
which  title  fails  and  the  remainder  of  the  tract 
[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  0«nt  Dig.  |  1054;  De&  Dig.  ^ 
861(6).] 

6.  Landlobd  and  Tenant  *=>34(2)— Rkscis- 

BioN— Mistake  of  Law. 
Where  vendors  had  bv  their  conduct  waived 
those  provisions  of  a  land  sale  contract  making 
time  of  tbe  essence,  and  tbe  vendee,  tendering 
tiie  full  purchase  pnce,  was  entitled  to  full  pei^ 
formance,  but  under  mistake  of  law  that  his 
rights  had  been  lost  by  delay,  consented  to  take 
a  seven-year  lease  instead  of  conveyance  of  the 
premises,  for  the  original  considerBtion  named  in 
the  contract,  the  vendee  was  mtitled  to  rescind 
the  contract  of  lease  as  to  which  consent  was 
given  by  mistake,  under  Civ.  Code,  {  1689,  as  to 
rescission  for  mistake  of  law. 

TEd.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  %  07 ;  Dec  Dig.  «=»34(2).] 

Department  2.  Appeal  from  Superior 
Court.  Sutte  County ;  H.  D.  Gregory,  Judge. 

Action  by  the  Butte  Creek  Consolidated 
Dredging  Company  against  Laura  F.  Olney 
and  another.  From  judgment  for  plaintilC 
and  from  an  order  denying  new  trial,  de- 
fendants appeal.  Judgment  modified,  and 
It  and  order  denying  new  trial  affirmed. 

Tucker,  Kenyon  &  MacFarland,  of  Washing- 
ton, D.  C.,  J.  Z.  Tucker,  of  San  Diego,  and 
White,  Miller,  Needham  &  Harber,  of  Sacra- 
mento, for  appellants.  Kemp,  Hltcbell  &  SU- 
berherg,  of  Los  Angeles,  for  respondent  ■ 

MELVIN,  J.  Defendants  appeal  from  an 
adverse  Judgment  and  from  an  order  denying 
their  motion  for  a  new  trial. 

Tbe  litigation  concerns  certain  contracts 
for  the  sale  and  purchase  of  real  property. 
On  April  8,  1907,  an  agreement  in  writing 
was  made  by  defendants  and  plalntllTs  pred- 
ecessors in  interest  by  the  terms  of  which 
the  Olneys,  parties  of  the  first  part,  In  con- 
sideration of  the  sum  of  $5,000,  receipt  of 
which  was  thereby  acknowledged,  and  In  fur- 
ther consideration  of  the  covenants  and 
promised  future  payments  provided  by  tbe 
contract,  gave  and  granted  to  the  "parties 
of  the  second  part"  the  option  and  right  to 
purchase  the  property  therein  described. 
The  description  was  of  certain  land  situated 
In  section  19,  township  22  north,  range  !t 
east  Mt.  Diablo  base  and  meridian  In  Butte 
county.  The  part  of  tbe  description  to  be 
particularly  considered  in  this  opinion  relat- 
ed to  "all  of  the  southwest  quarter  of  the 
northeast  quarter  lying  west  of  the  east  bank 
of  Butte  creek,"  It  was  further  provided 
that  the  purchase  price  of  said  property 
should  be  the  sum  of  $28,000  to  be  paid  as 
follows:  $5,000  on  or  before  October  8,  1907 ; 
$10,000  on  or  before  April  8,  1008;  and  $13,- 
000  on  or  before  October  8,  1008.  Deferred 
payments  were  to  bear  Interest  at  the  rate  of 
6  per  cent  per  annum  commencing  six 
months  from  the  date  of  the  inurnment  The 
first  parties  agreed  that  upon  the  demand  of 
the  second  parties  or  aralgns  they  would 
place  in  escrow  a  good  end  sufficient  deed  to 
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be  deUvend  upon  devoeit  of  the  final  pmy^ 
ment  The  contract  also  contained  the  tah 
lowing  langoags: 

'rrhat  in  the  event  of  a  fallare  on  the  part  of 
tbe  Mcood  iMrtln,  or  their  aaslgtuk  to  make  a^ 
payment  at  the  times  herein  provided,  or  to  oth- 
erwise fail  to  comply  with  any  and  all  the  terms 
tnd  conditions  herein  ststed,  all  rights  faere- 
ander  diall  thereupon  cease  and  this  option  be- 
eome  noli  and  vud,  it  being  especially  onder- 
itood  and  agreed  that  upon  any  aach  failure  all 
and  any  moneys  paid  and  all  improvementB 
made  upon  said  property  berennder  by  the  second 
parties  shall  be  fon^ted  to  and  become  and  re* 
main  the  property  of  the  first  parties,  as  their 
compensation  and  in  fuH  aatinaction  to  them 
for  uving  granted  tiUa  opHon." 

It  was  fnrttwr  iwovlded  that  tbe  OIdotb 
might  ofxasY  the  premlBes  for  farming,  bnt 
that  after  the  flnrt  payment  the  second  par^ 
ttet  might  enter  upon  the  land,  constract 
mining  machinery,  and  mine  for  gold.  The 
sam  of  ^000  due  under  the  contract  on  Oo* 
tober  8,  1907,  was  paid  two  days  before  that 
date.  Tbe  sum  of  910,000  was  doe  on  or 
before  April  8,  1908,  and  before  that  day 
the  sums  of  flO,000  principal  and  $690  inter- 
est were  paid  and  a  supplemental  agree- 
ment was  signed  by  all  the  parties,  including 
the  plalntlfr.  In  this  instromwt  tbe  former 
writing  is  referred  to  and  designated  as  "a 
certain  wmtract  for  tbe  purchase  oC  lands  In 
Butte  county,"  thus  showing,  as  respondent 
Insists,  that  the  parties  treated  the  original 
and  the  supplemental  agreements  as  con- 
tracts for  the  purchase  and  sole  of  real  prop- 
erty, and  not  as  mere  options.  By  the  later 
Instrument  the  time  of  payment  of  the  f  10,- 
000  due  on  or  before  April  8,  1908,  was  ex- 
tended to  August  8,  1908,  and  the  time  of 
payment  of  the  sum  of  913|000  due  by  tbe 
terms  of  the  original  contract  October  8, 
1908,  was  extended  to  February  8,  1909, 
credit  being  given  on  this  part  of  the  Indebt- 
ednessi  however,  for  the  $1,000  paid  on  the 
date  of  the  execution  of  the  supplemental 
contract — another  evidence  that  tbe  vendors 
and  vendee  were  regarding  tbe  transaction 
as  one  of  purchase  and  sale.  Tbe  Install- 
mait  of  ^0,000  supposedly  with  Interest  then 
dne  was  paid  prior  to  tbe  date  set  by  the 
secmid  contract,  and  on  October  20th  an  addi- 
tional payment  of  $27.32  was  made  to  cover 
an  error  in  the  computation  of  interest.  The 
sum  of  ¥12,000  was  not  paid  when  due,  but 
on  August  3, 1909,  payment  was  made  of  90,- 
000  of  the  principal  and  $360  interest  Mrs. 
Olney  hy  letter  adcnowledged  receipt  of  the 
^edc  covering  these  amounts,  and  while 
protesting  that  It  was  Inconvenient  for  her 
to  grant  further  extension,  she  consented  to 
t  payment  of  $3,000  October  8,  1909,  with 
interest  to  that  date  on  $7,000  and  of  the  re- 
maining $4,000,  with  Interest  on  or  before 
February  8»  1910.  In  this  letter,  twwever, 
Ura.  Olney  wrote: 

"I  have  no  desire  to  distress  you  in  your 
efforts,  and  I  imagine  it  is  difficult  to  start  so 
Dig  a  thine  as  yoa  have  undertaken  there,  so 
Mice  more  I  eonsenuto  the  exbrnsion  of  time  you 
have  lAed  tor." 
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A  few  days  before  October  8,  1009,  the 
sums  of  $S,000  and  $70  interest  were  paid. 
Tbe  final  payment  was  not  made  on  time,  but 
on  or  about  February  8,  1910,  the  date  on 
which.  It  became  due,  the  secretary  of  the 
Butte  Greek  C<«solldated  Dredging  Company 
wrote  to  Mrs.  Olney,  at  Washington,  D.  CX, 
informing  her  that  an  assessment  had  been 
levied  upon  tbe  stock  of  the  corporation  to 
meet  tbe  Indebtedness,  and  asking  her  to 
send  to  the  Bank  of  Ghlco  a  deed  to  the 
prc^rty  executed  by  her  and  her  husband  to 
the  dredging  company  as  grantee,  together 
with  an'  abstract  of  title.  After  receiving 
this  letter  Mrs.  Olney  wrote  to  tbe  secretary 
of  tbe  corporation  under  date  of  February  14, 
1910,  declaring  that  by  its  failure  to  make 
the  final  payment  on  or  before  February  8th 
the  plaintiff  had  forfeited  aU  right  to  tbe 
property. 

Mr.  March,  secretary  of  tbe  plaintiff,  was 
sent  immediately  to  Waablngton  with  a  draft 
for  $4,09S  principal  and  interest  due  as  tbe 
final  payment  for  the  property.  He  made 
tender  of  tbe  mon^  to  the  Olneys  and  de- 
manded a  deed,  but  they  refused  to  admit 
that  the  corporation  bad  any  rights  In  tbe 
property.  After  negotiations  covering  sever- 
al days,  Mr.  March,  the  secretary  of  tiie 
Butte  County  Dredging  Company.  beUevlng 
that  the  v«idors  might  lawfully  declare  a 
forfeiture  of  the  contract,  agreed  to  accent 
a  lease  of  the  land  for  tbe  term  of  aevm 
years  giving  tbe  corporatim  tbe  right,  dur- 
ing that  period,  to  dredge  the  land.  He  de- 
Uvered  to  Mrs.  Olney  the  draft  for  $4,005 
and  promised  to  have  Ida  coupany  send  to 
her  $500  and  C.OOO  shares  of  its  capital  stock. 
Tbe  board  of  directors  of  tbe  dredging  com- 
'  pany  compiled  with  the  pnHnlse  thus  made 
tn  their  belialf  and  the  lease  was  executed. 
It  was  dated  March  6, 1910,  and  it  contained 
as  part  of  the  description  a  apedflcatlon  of 
the  land,  approximately  20  acres  to  wbkdi, 
as  tbe  parties  to  tbe  lease  subseaueDtly 
learned,  neither  of  the  Ohoeys  bad  any  title. 
About  July  27,  1910,  aftor  the  payment  at 
tbe  $600,  the  transfer  of  tbe  stock  and  the 
execution  of  the  lease,  the  corporatioii  serv- 
ed notice  of  resdsslon  of  tbe  lease  upon  Mr. 
and  Mrs.  Olnc^.  In  this  notice  the  corL)orii- 
ti<m  recited  that  in  accepting  the  lease  In 
lieu  of  a  deed  the  action  of  the  board  of  di- 
rectors of  the  idalntifl  was  taken  throu^  a 
misapprehension  of  the  facts  and  of  the  le- 
gal rights  of  the  corporation,  Resdsslon  Is 
sought  also  <Hi  the  ground  <to  quote  from  ttia 
notice): 

"That  the  said  Laura  F.  Ohiey  has  received 
aud  accepted  of  this  corporation  the  full  pur- 
chase price  therefor,  together  with  interest  on 
all  deterred  payments,  and  that  this  corDora- 
tioD  is  entitled  to  a  deed  to  said  property,  and 
on  the  further  sround  that  at  the  time  the  said 
payment  was  tendered  to  you  and  you  refused  to 
accept  the  same  that  such  r^usal  was  iman- 
thonzed.  and  you  had  no  legal  right  to  refuse  to 
convey  the  said  property  to  this  corporation,  and 
on  the  further  ground  that  at  the  time  the  last 
payment  was  doe  from  tUs  eorpwation  to 
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yoo  on  account  of  the  said  landi  yon  concealed 
the  fact  from  this  corporation,  and  from  Ita 
aseots,  that  yonr  title  to  a  portion  of  the  said 
land  waa  not  perfected,  and  you  could  not  at 
the  said  time  deliver  a  deed  conveying  the  title 
to  the  said  lands  free  of  incumbrance." 

The  writing  contained  a  demand  for  a 
deed,  for  a  return  of  the  stock  and  money 
paid  on  account  of  the  lease;  and  for  $5,000 
damages  sustained  by  reason  of  refusal  to 
convey  title  and  on  account  of  fraudulent 
acts  and  concealments.  These  demands  were 
not  complied  with  and  this  litigation  was 
the  result. 

[1]  The  original  complaint  is  not  set  forth 
in  Its  entirety  In  the  transcript,  although  two 
quotations  from  it  were  read  into  the  record 
by  appellants.  The  amended  complaint 
which  does  ai^ar  In  fall  in  the  transcript 
pleads  the  execution  of  the  two  contracts 
and  the  various  payments  thereunder;  .al- 
leges that  the  agreements  were  Just  and  fair ; 
sets  up  full  compliance  with  th^  terms; 
avers  that  defendants  never  Insisted  upon 
strict  performance  in  the  matter  of  dates  of 
payment;  and  prays  spedflc  performance  as 
well  as  damages  for  the  refusal  on  tbe  part 
of  defendants  to  convey  the  described  proper- 
ty. In  the  second  amended  complaint  plain- 
tiff alleges  that  defendants  represented  them- 
selves as  owners  of  the  land  described  In  the 
two  contracts,  but  that  as  matter  of  fact 
they  did  not  own  a  certain  tract  of  20  acres 
contained  In  that  area,  namely,  the  south 
one-half  of  the  northwest  quarter  of  the 
nmrttieast  quarter  of  section  tO.  There  are 
also  averments  of  the  various  payments  made 
to' defendants  of  the  ownership  by  Mrs.  Ohiey 
on  t>ebalf  of  tbe  marriage  comibimlty  of  all 
the  land  exc^  tbe  20  acres;  of  the  jnatness 
ot  the  unnmnoita;  and  of  the  refusal  of 
defendoiita  to  give  a  deed.  The  pleading 
fortber  seta  forth  plaintHTs  belief  until  short- 
ly before  the  filing  of  the  second  amended 
complaint  that  the  Oln^  owned  the  20  acres 
In  questftm  and  recites  that,  when  Its  dredg- 
ing operations  had  reaclied  tbe  south  Une  of 
this  tract,  the  work  was  halted  by  one  Mar- 
tin, tbe  real  cmner,  greatly  to  the  loss  of 
plalntltt.  Damages  In  tbe  sun  <a  fS,000  are 
demanded  for  the  loss  thus  occasioned,  and 
the  prayer  is  for  conveyance  of  the  property 
less  tbe  20  acres  belonging  to  Martin,  and  for 
$6,000  damages  sustained  because  of  the  re- 
fnsal  to  convey  and  because  of  the  failure 
ot  title  In  defendants  to  the  20-acre  parcel. 
There  waa  a  supplemental  comiOalnt  contain- 
ing allegati<As  to  the  effect  that  after  the 
conmieDcement  of  tbe  action  Martin  had  halt- 
ed plalntUTs  dredging  <^retlons,  thus  pre- 
venting access  to  other  lands  of  plaintifC  to 
Its  damage  In  tbe  sum  of  (6,000.  This  plead- 
ing also  contains  the  statement  that  immedi- 
ately prior  to  the  commencement  of  the  ac- 
tion plaintiff  discovered  Mrs.  Olney's  Ia(^ 
of  record  title  to  the  20-acre  tract,  but  was 
assured  by  her  and  believed  that  nevertheless 
she  coold  deliver  title  thereto.  Appellanta 
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earnestly  contend  tJiat  tb»  oonrt  arred  In 
permittbig  the  flUng  of  the  second  amended 
complaint  and  the  sapplemmtal  comidalnt, 
because  each,  they  insist,  changed  the  origi- 
nal cause  of  action  from  <me  for  spedflc  per- 
formance to  a  salt  for  damages.  Of  the  sup^ 
plemental  complaint  It  Is  said  that  It  set 
up  no  nutter  whldi  was  not  known  to  tbe 
pleader  when  tbe  original  complaint  was 
filed,  and  Young  v.  Turner,  168  Cal.  671-675, 
143  Fac.  1029,  is  dted  to  the  effect  that  the 
fuQctlon  of  a  supplemental  complaint  Is  to 
set  up  facts  material  to  tbe  case  occurring 
after  tbe  filing  of  tbe  former  complaint.  We 
may  at  once  dismiss  the  consideration  of  the 
point  of  ai^lants  with  reference  to  the  sup- 
plemental oomEdalnt  because,  conceding  the 
correctness  of  tb^  claim  that  the  facts 
therein  alleged  were  known  when  the  or^- 
nal  complaint  was  filed,  the  court  awarded 
no  damages  <»i  account  of  the  failure  of  plain- 
tiff to  reach  with  its  dredger  other  lands 
owned  by  the  corporation  because  of  the  ad- 
verse ownership  by  Martin  of  the  tract  of 
20  acres. 

[2]  Appellants  are  mistaken  In  their  belief 
that  the  original  cause  of  action  was  abandon- 
ed and  another  pleaded  In  the  second  amend- 
ed complaint,  malntiff  In  all  of  its  pleadings 
declared  uptm  the  two  contracts  praying  both 
spedflc  performance  and  damages  for  breach. 
In  her  original  answer  Mrs.  Olney  averred 
title  in  her  to  all  the  property  as  alleged  In 
the  amended  complaint.  When  subsequently 
failure  of  her  title  to  the  smaller  portion  was 
discovered,  a  pleading  of  that  fact  and  tbe 
consequent  demand  for  damages  did  not 
alter  the  cause  of  action.  In  essence  it  was 
still  a  suit  founded  upon  the  written  con- 
tra eta  of  sale  and  the  fiallure  on  tbe  part  of 
tbe  Olneys  to  perform  thedr  part  of  said 
agreements. 

Tbe  court  found  that  strict  performance  of 
tbe  orJg;inaI  and  8iv>plemental  contracts  had 
been  waived;  that  plaintiff  had  performed 
ita  part  of  the  agreements;  that  the  title  of 
defendants  failed  aa  to  20  acres  of  the  land 
Involved;  tbat  by  reason  of  such  failure 
plaintiff  had  been  damaged  to  tbe  jw^Mintr  ot 
¥3.120;  that  plaintiff  was  entitled  to  Jods- 
ment  for  (000  juld  on  acoonnt  of  tbe  lease 
made  after  the  refusal  of  defendants  to  con- 
vey any  of  tbe  land  to  {Hblnttff  In  fee;  that 
the  lease  was  made  under  misapprehension 
ot  Utw  and  fscts;  and  that  defendants  were 
not  dam^ied  by  tdalntUPs  action  In  cancel  lug 
and  refusing  to  deliver  the  S,000  shares  of 
stock  Issued  to  Laura  F.  Oln^  In  compllaace 
with  the  terms  of  the  lease.  The  Judgment 
followed  the  findings,  except,  .as  we.  hare 
stated  above,  there  were  no  damages  awarded 
for  the  exdusion  of  plaintiff  from  certain  ot 
its  properties  by  reason  of  Martin's  refusal 
to  permit  passage  across  his  20  acres. 

Appellants  call  attention  to  a  mistake  of 
the  court  in  determining  .the  acreage.  Tbe 
parcel  o£  20  acres,  titte  to  whldi  failed,  lies 
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partly  east  of  the  «ast  bank  of  Bntte  creek, 
and  therefore  is  not  all  within  the  description 
cuitained  in  the  contracts.  The  evidence 
abowB  that  the  portion  east  of  the  cre^  is  of 
an  extent  between  1  and  2  acres.  On  motion 
for  new  trial  connsel  for  plaintiff  offered  to 
reCund  $856  as  a  credit  on  the  Judgment  In 
case  (be  motion  should  be  denied.  This  was 
the  i«loe  of  S  acres  according  to  the  finding 
<a  the  court  that  the  amount  paid  by  plaintiff 
was  9171  per  acre.  Hia  motion  for  a  new 
trial  was  denied,  bat  the  order  tailed  to  no- 
tice the  rmlsskm.  Bespondent  stlptilates 
that  the  sum  of  fl,078.46  be  remitted  from 
tlie  judgment,  being  9806  on  account  of  prln- 
dpal  together  with  intwest  Uiereon  vjf  to  the 
date  of  judgment  We  will  permit  and  direct 
a  modification  of  the  Judgment  In  accordance 
with  this  stlpttlatlon. 

[S]  Appellants  insist  Uiat  the  court  ored 
taL  fixing  flw  prioe  of  the  land  at  9171  per 
acre  on  the  baste  of  the  $8S.00O  actually  paid 
Instead  of  $28,000  described  In  the  contracts 
as  the  "purchase  price."  The  ai^nment  is 
that  the  sum  ot  pifiOO  fras  Inteoded  metely 
as  a  bonas  fisr  the  i^bt  to  mate  the  pardiase. 
OoDoedlng  tUa,  It  does  not  follow  that  in 
tw^imiiting  the  damage  due  to  the  partial 
fftllnre  of  the  tltte  of  defsndants  the  initial 
paymoit  riionld  be  dln^;arded.  Galling  Uils 
money  a  *%onui^  does  not  mitigate  plalntifTs 
loss. 

[4]  Appellants  further  contend  that  the 
contracts  were  merely  for  the  sale  of  their 
land  in  gnas.  It  to  true  Uiat  after  wedd- 
ing the  secttoa  and  quarter  sections  to  be 
sold  the  eootvact' recites  that  the  descrip- 
tion Is  Intended  to  apply  to  all  of  the  lands 
owned  by  the  (Nn^s  Ijlng  west  of  the  east 
bank  of  Butte  creek,  "as  described  above, 
except  the  northwest  quarter  of  the  sontb- 
weit  quarter  where  the  middle  of  Butte 
creA  shall  be  Oie  dividing  line."  There  to 
no  force  In  the  ccntentlon  that  by  tbls  Ian* 
guage  the  Olheys  merely  promised  to  convey 
tlUe  to  whatever  land  they  might  own  in 
that  vicinity.  Hie  purpose  ot  the  llmltatlfm 
was  evident  It  was  to  prevent  the  vendees 
or  their  assigns  after  payment  of  the  pnr- 
cfaase  price  from  asserting  title  to  any  of 
the  land  covered  by  the  description  accord- 
ing to  Bubdlvldons,  yet  lying  east  of  the 
Use  fixed.  In  other  w<nrd8,  it  was  a  llmlta- 
tl<»  of  a  general  description  by  specific 
boundary  lines.  In  Lawson  v.  Floyd,  124 
n.  a  106,  8  Sup^  Ot  409,  81  I^  Ed.  847, 
dted  by  appellants  In  support  ot  this  point, 
the  land  mu  described  In  tlie  contract  as 
"ahont  M>00  acres  of  land  lying  on  the  east 
gfde  of  Gnyandotte  and  north  of  Aracoina," 
and  again  as  a  tract  "estimated  to  contain 
one  thousand  acres."  That  case  does  not 
snt^xnrt  the  contention  of  appellants  when 
applied  to  the  description  which  we  are 
here  otmsldeiing.  In  .this  connection  It  Is 
argoed  that  there  te  no  evldoioe  of  mistake 
on  Mrs.  Oln^'s  part  with  reference  to  ber 
title  to  the  land  described;  but  the  record 
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shows  that  In'  the  lease  the  particular  tract 
of  20  acres  to  whkb  she  had  no  title  was 
speclflcally  described  as  her  land  and  that  of 
her  husband  Just  as  It  had  been  in  the  oth- 
er  contracts  previously  made;  and  In  her 
dq;>osltion  taken  after  the  commencement 
ol  this  action  Mrs,  Olney  set  forth  her  be- 
lief that  at  the  time  the  contract  of  sale 
was  made  she  owned  this  very  land. 

[I]  It  is  argued  that  the  court  erred  in 
fixing  damages  for  tiie  failure  of  title  In  and 
to  the*20-acre  tract  on  the  basifl  of  the  pro- 
pwtion  which  It  bore  to  the  whole  area 
described  In  the  contract  Ai^llants  say 
that  the  recovery  should  have  been  limited 
to  the  TOlue  of  the  land  and  call  attentl<m 
to  testimony  that  the  property  never  ^as 
worth  more  than  $10  an  acre  and  that  a 
subsequent  purchaser  of  the  land  <mce  own- 
ed by  Uartln  estimated  its  value  as  bdng 
$100  an  acre;  while  it  Is  true  that,  where 
a  buyer  has  ^ven  his  right  to  spedflc 
performance  and  title  falls  as  to  a  part  of 
the  land  on  which  are  situated  Improve- 
ments, he  wUl  t>e  mtttled  to  compensation 
for  tbtB  actual  value  of  the  improved  pnq;>er- 
ty.  But  we  are  not  ctmfronted  with  any 
such  state  of  facts.  There  was  no  testlmfHiy 
tending  to  show  a  difference  In  value  In 
Martin's  land  and  that  owned  by  defend- 
ants. There  was  some'  evidence  that  plain- 
tiff had  paid  too  modi  for  the  ent^  tract 
to  whhdi  defendants  dalmed  titte,  but  the 
fact  remained  that  the  oorpoiatlott  had  paid 
for  it  at  the  very  price  per  acre  fixed 
the  court  In  Qnarg  v.  Bcher,  1S6  GaL  406- 
411,  W  Pac.  96,  It  was  laid  down  aa  a  rule 
of  decision  that,  where  a  court  of  equity 
finds  Itself  unable  to  enforce  camvance  of 
all  of  the  land  described  in  a  ctmtract  of 
sale.  It  will  compel  compliance  with  the 
i^Teemmt  as  far  as  possible  at  the  rato 
agreed  upon  between  the  contracting  parties. 
A  neceanuT  con^lary  to  tlils  rule  Is  that  the 
same  measure  must  he  applied  in  estimating 
the  proportion  of  the  purchase  price  recover- 
able by  oaa  who  has  miB^^it^^y  paid  for 
more  land  than  the  vendw  te  aUe  to  con- 
vey. In  other  words,  the  cunpensatlon  al- 
lowed for  the  defldMicy  In  quantity  should 
be  at  the  rato  of  the  average  iKrloe  paid  for 
the  entire  tract  KeUy  v.  BUey.  22  W.  Va. 
247-251.  The  court  applied  the  correct 
measure  of  damages.  The  case  of  Tyeoa  v. 
Eyrlck,  141  Pa.  296-813,  21  AtL  685,  23  Am. 
St  28T,  dted  by  appellants,  does  not 
support  their  contention.  In  that  case  the 
vendor  had  in  good  faith  assumed  to  con- 
vey title  to  land  having  a  frontoge  of  SO 
feet  As  matter  of  fact,  the  title  failed  as  to 
one  foot  of  frontage,  the  land  extending  the 
entire  depth  of  the  lot  After  learning  ol 
thte  defact  the  vendee-  continued  to  make 
payments  according  to  the  terms  of  bis 
agreement,  and  did  not  seek  to  rescind.  The 
court  held  Qiat  under  the  drcnmstances  fafr 
was  entitled  merely  to  an  allowance  tor  the 
proporthmato  value  of  one  foot  of  ground 
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to  be  c(»nputed  upon  the  basts  oi  the  con- 
elderatioD  provided  by  hla  contract.  That 
case  Is  antborlt?  for  the  rule  followed  by 
tbe  trial  court  lii  this  case.  In  Wbeeler  t. 
Boyd,  69  Tex.  2»3-297,  6  S.  W.  614,  the 
court  condemned  an  instruction  which  per- 
mitted two  deductions  on  account  of  the 
shortage  of  land — one  on  the  basis  of  the 
proportion  arising  from  the  relation  of  the 
amount  not  conv^ed  to  the  whole  tract  and 
another  based  upon  the  value  of  the  acre- 
age cleared  in  case  the  court  should  find  that 
the  property  was  less  open  than  the  ven- 
dor repreaoDted  It  to  be.  The  case  Is  not  In 
point 

[1]  Appellants  assert  that  the  court  bad 
no  ]EK>wer  to  set  aside  the  compromise  agree- 
ment based  upon  the  mutual  belief  that  the 
vendors  had  the  absolute  right  to  declare  a 
forfdtnre  because  the  final  payment  of  the 
purchase  money  was  not  timely  made.  Even 
conceding  (saj*  appellants),  under  Boone  v. 
Templeman,  168  Cal.  290,  110  Pac  947,  1S9 
Am.  St.  Bep.  126,  Boyd  v.  Warden,  163  Oal. 
165.  124  Pa&  841,  Stevlnson  v.  Joy.  164  Cal. 
279,  128  Pac  751,  and  other  cases  of  similar 
Import,  that  a  waiver  ot  the  right  to  for- 
felture  of  the  contract  without  notice  had 
resulted  from  their  conduct  as  vendors, 
nevertheless  (as  they  contend),  the  vendee^ 
r^ht  was  merely  <me  which  tbe  court  m^ht 
have  sustained  if  appealed  to,  and  was  there- 
fore  oae  which  might  be  the  subject  of 
compromise,  In  this  behalf  they  cite  such 
cases  as  Bank  of  GommeFce  v.  Scofield,  126 
GaL  166-169,  58  Pac.  451;  Spielberger  v. 
Thompson,  131  Gal.  65-58,  63  Pac.  132,  678; 
and  Bohrbacher  v.  Aitken.  145  OaL  485,  78 
Pac.  1064.  Tbe  principle  of  the  dted  cases 
Is  that  the  courts  favor  findings  declaring 
compromiBe  agreon^ts  which  have  been 
made  In  good  faith  supported  by  considera- 
Uaoa,  even  If  the  litigation  compromised 
or  the  dalms  surrendered  might  not  have 
been  susceptible  of  full  enforcement  But  in 
the  case  at  bar  the  vendee  was  entitled  to 
full  performance  on  tender  of  the  final  por- 
tion of  the  pan^ase  price,  because  the  Ol- 
neys  had  1^  their  conduct  waived  those  parts 
of  tbe  agreements  of  sale  making  time  of  the 
essence  of  tbe  transaction.  Tbe  course  of 
business  between  the  plaintiff  and  the  de- 
fendants brought  this  sale  under  the  rule 
declared  in  Boone  v.  Templeman,  supra,  and 
removed  it  from  the  category  of  contracts 
considered  in  su(^  cases  as  Glock  v,  Howard, 
123  CaL  1,  65  Pac  713,  43  U  B.  A.  199,  69 
Am.  St  Rep.  17;  Oursler  v.  Thacher,  152 
CaL  739,  93  Pac.  1007;  Skookum  OU  Oo.  v. 
Thomas,  162  Cal.  539,  123  Pac  363;  and 
Myers  v.  Williams,  159  Pac  9S2.  Both  par- 
ties acted  under  a  mistake  of  law,  and  there 
was  therefore  no  consideration  for  the  lease. 
Brapondent  was  entitled  to  rescind  the  con- 
tract of  lease  made  by  reason  of  mistake 
of  Inw  or  of  fact  Civ.  Code.  S  1089,  subd.  1. 
If  plaintiff  would  not  have  consented  to  tbe 


lease  except  for  the  mistake  of  law  which 
led  to  the  belief  that  an  arbitrary  forfeiture 
of  all  the  money  paid  and  all  the  rights  of 
tbe  purdiaser  could  be  declared,  then  the 
corporation  was  entitled,  upon  discovery  of 
the  mistake  to  rescind  the  lease.  That  there 
was  such  mistake  of  law  there  can  be  no 
doubt,  and  we  do  not  doubt  the  poweil^of  a 
court  of  equity  to  aph<^  tbe  reedsslon. 
Hannah  v.  Stelnman,  169  CaL  142-146,  112 
Pac  1094. 

Let  the  Judgment  be  modified  as  Indicat* 
ed  herein  by  striking  from  It  the  sum  of  fl)- 
078.45  and  as  so  modified  It  Is  affirmed.  The 
order  denying  tbe  motion  of  appellants  for 
a  new  trial  la  affirmed. 

We  concur:  HENSBAW.J.;  LOBIGAN.J. 


ABSTRAOT  &  TITLE  GUARANTY  OO.  T. 
STATE.   <8ae.  2266.) 

(Supreme  Court  of  California.   Nov.  23,  1916.) 

1.  Taxation  i®=>879(1)  —  Tbansfeb  Taxes  — 

"CONTEUPLATIOlf  OF  DBATH." 

Under  Inheritance  Tax  Law  of  1906  <St 
1905,  p.  341).  imposing  taxes  on  tranafers  made 
in  contemplation  of  death,  the  term  "contempla- 
tion of  death"  cannot  be  Interpreted  in  that  lim- 
ited sense  of  expeetaocy  which  actuates  a  per- 
son in  making  a  gift  causa  mortis,  but  includes 
transfers  made  In  expectation  of  death  in  the  fu- 
ture at  some  more  or  less  distant  time. 

[Bd.  Note.--For  other  eases,  see  Taxation, 
Cent  Dig.  }  1702;  Dec  Dig.  ^8790). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contemplation  of 
Death.] 

2.  Taxation  «=>879(1)  —  Tbanbvbb  Taxes  — 

Gins. 

Under  Inheritance  Tax  Law  of  1905.  impos- 
ing taxes  on  transfers  made  in  contemplation  of 
death,  the  adequacy  of  the  conaideratioD  may  be 
inquired  into  for  the  purpose  of  determining 
whether  the  transfer  was  in  contemplation  of 
death,  though  the  law  made  no  express  provision 
to  that  effect 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  }  1702;  Dec.  Dig.  «=3B79(1).] 

3.  Taxation  4=:>S93— Tbansfsb  Taxes— Ooir- 

SI  DERATION. 

Where  taxes  were  claimed  nnder  Inheritanca 
Tax  Law  of  1905  on  the  theory  that  a  convey- 
ance was  in  contemplation  of  death,  evidence  as 
to  the  value  of  the  land  conveyed,  the  monetary 
consideration  named  being  nominal,  is  admia> 
Bible. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  «S9803.] 

4.  Taxation  <E=»893— Teansfkb  Taxb&— Evx< 
DKNCE— Sufficiency. 

Evidence  held  sufficient  to  warrant  a  finding 
that  land,  claimed  to  be  subject  to  transfer  tax- 
es under  Inheritance  Tax  Law  of  1905,  becauaa 
conveyed  in  contemplation  of  death,  was  worth 
more- than  $500. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  'S=>893.] 

6.  Taxation  «=9880— Tkansfeb  Taxes— Con- 

BIDERATIOIf. 

Where  transfer  taxes  wm  daimed  under  In- 
heritance Tax  Law  of  1906  on  land  conveyed  for 
an  expressedly  nominal  monetary  consideration, 
the  state  may  treat  the  expressed  consideration 
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u  the  true  one,  notwftlistandliiE  defendunt*!  pay- 
ment of  debts  due  from  the  grantor;  there  being 
no  evidence  that  such  debts  were  assumed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  gf  1703,  1704;  Dee.  Dig.  «=»880.] 

ft,  TAX&TION  €=9898  —  iNHXBtTAllOB  TAXU  — 

EVIDENCB— SUFnOHNOT. 

Evidence  held  to  show  that  a  conveyance  of 
land  claimed  to  be  subject  to  transfer  taxes  na- 
der  Inheritance  Tai  Law  of  1905  was  one  of 
fiit  made  in  oontemplation  at  death,  without  ad- 
equate consideration. 

[Ed.  Note.— For  other,  eaies,  see  Taxation, 
Dec  Dig.  «»893.] 

Department  2.  Appeal  from  Superior 
Court,  Madam  County;   Oeo.  BL  Oiurdi, 

Judge. 

Suit  by  the  Abstract  &  Title  Otiaranty 
Company  against  tihe  Stat^  of  Oalifornla. 
From  a  judgment  for  defendant  and  an  order 
denying  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Bobert  !<.  Hargrove,  of  Madera,  G.  J.  Hely, 
Jobn  N.  Anderson,  of  Santa  Ana,  and  Frank 
Kanke,  of  Fresno,  for  appellant.  W.  H. 
Larew.  of  Madera,  and  Robert  A.  Waring,  of 
Sacramento,  for  the  State. 

MELVIN,  J.  Plaintiff  sued  under  the  pro- 
vlslona  of  snbdlvlaiOD  A  et  seq.  of  section  29 
of  the  Inberltance  Tax  Law  of  1905  (Stats. 
1900,  pp.  341,  361)  to  quiet  its  title  to  the  real 
property  described  In  the  complaint,  against 
the  state's  claim  of  lien  of  an  inheritance  tax. 
Defendant  by  its  answer  averred  that  the 
deed  upon  wlilch  plaintiff's  claim  of  title 
was  founded  had  been  made  by  the  grantor 
In  contemplation  of  deaUk,  and  to  take  the 
place  of  a  testamoitary  disposition  of  the 
realty.  After  trial  upon  the  Issues  joined 
judgment  was  given  In  favor  of  the  state. 
Plaintiff  appeals  from  the  judgment  and  from 
an  order  denying  Its  motion  Tor  a  new  trial. 

PlaintilTs  asserted  title  Is  derived  through 
mesne  ixHiTeyan^  from  the  Hely  Estate 
Company,  a  corporation  of  which  Gorges 
Hely's  three  sons  and  only  heirs  are  the  sole 
stockholders  each  holding  an  equal  propor- 
tion of  the  stock.  The  Important  document 
upon  whldi  plaintiff's  alleged  title  depends 
Is  a  deed  from  Gorges  Hely  to  the  Hely  Es- 
tate Company,  dated  July  10,  1008,  and  re- 
corded soon  thereafter.  Plaintiff  offered  this 
deed  In  erldence.  In  It  the  grantor  Gorges 
Hely  was  described  as  "the  party  of  the  first 
part,"  and  the  corporation  as  "the  i»art7  of 
the  second  part"  It  provided  that: 

"For  xai  in  coasideratton  of  the  sum  of  $10 
gold  coin,  to  him  in  hand  paid  by  the  party  of 
the  second  part,  the  receipt  whereof  is  hereby 
acknowledge,  as  a  further  and  additional  con- 
sideration the  agreement  on  the  part  of  the  party 
of  the  second  part  to  and  with  ttie  first  part? 
that  the  second  party  will  care  for,  maintain, 
and  support  in  a  proper  and  suitable  manner 
during  the  balance  of  bis  life  the  first  party,  said 
firat  party  does  by  these  presents  grant,  bargain, 
•ell,  coBvey,  and  confirm  unto  said  party  m  the 
second  part" 


After  Introducing  at  the  trial  tibe  other 
record  evidence  of  Its  titie,  plaintiff  placed 
J.  H.  H61y  on  tiie  witness  stand,  and  he  tes- 
tified that  following  the  10th  of  June,  1008, 
the  Hely  Estate  Cbmpany  commenced  to  pay 
off  the  indebtedness  on  the  land  described 
In  the  deed.  He  enumerated  payments 
amounting  to  more  than  (17,000,  some  of 
them  made  before,  but  more  of  them  after  the 
grant  to  the  corporation  by  Gorges  Hely. 
He  testified: 

"The  amount  of  the  indebtedness  of  my  father. 
Gorges  Hely,  at  the  time  this  deed  was  made  to 
Oie  Hely  Estate  Company  was.  I  think,  about 
$28,000." 

He  did  not  state,  however,  that  the  assump- 
tion of  the  debts  of  Gorges  Hely  was  a  part 
of  the  consideration  for  the  conveyance  of  the 
land  to  his  corporation.  Plaintiff  then  rested. 

Thereafter  the  defendant  Introduced  its 
evldmce  and  the  court  gave  judgment  in  its 
favor  based  upon  findings  that  at  the  time 
of  the  conveyance  to  the  family  corporation 
Gorges  Hely  was  80  years  old;  that  his  physi- 
cal condition  was  such  that,  if  a  reasonable 
man,  he  must  have  apprehended  that  death 
was  likely  to  occur  at  any  time ;  that  without 
any  material  change  or  improvement  in  his 
physical  condition  death  did  occur  a  Uttle 
more  than  6  months  after  the  execution  of 
the  deed ;  that  the  deed  operated  as  a  trans- 
fer  of  all  property  owned  by  Gorges  Hely  at 
the  time;  that  the  transaction  was  not  a 
sale;  that  the  transfer  was  not  made  for  a 
valuable  consideration;  that  the  agreement 
made  by  the  corporation  to  care  for  the  old 
man  for  the  remainder  of  his  life  was  ultra 
vires  and  void;  that  the  conveyance  was 
made  In  contemplation  of  death;  and  that 
it  was  made  in  lieu  of  a  testamentary  disposi- 
tion of  the  property.  As  a  conclusion  of  law 
the  court  determined  that  the  state  of  Cali- 
fornia had  a  lien  on  the  land  for  an  inher- 
itance tax,  and  It  was  so  adjudged. 

[1,  2]  Appellant  calls  attention  to  the  differ- 
ence between  the  phraseology  of  the  Inherit- 
ance Tax  Law  of  1905  and  that  of  1911  (St 
1911,  p.  713),  and  insists  that  since  the  for- 
mer act  Is  applicable  to  this  case,  we  may 
interpret  the  words  "contemplation  of  drath" 
In  the  limited  sense  of  that  expectancy  which 
actuates  a  person  in  making  a  gift  causa 
mortis.  We  are  also  reminded  that  the  words 
"made  without  valuable  and  adequate  con- 
sideration," which  are  applied  to  ^fts  speci- 
fied In  the  later  act  do  not  occur  In  the  earli> 
er  statute,  and  aiweUant  8Ugg«ts  that  ade- 
quacy of  consideration  Is  not  an  essential 
element  to  be  dealt  with  in  this  action  under 
the  law  ot  1905.  Both  of  these  Mmtentimu 
have  been  considered  by  this  department  la 
Estate  of  Reynolds,  10B  CaL  600^  147  Fac. 
268,  and  there  rejected.  In  the  opinion  in 
that  case  Mr.  Justice  Hen^w  said  of  the 
amffldment  of  1911  regarding  want  of  valu- 
able and  adequate  consideration: 
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"The  amoidnieiit  MtnA  but  to  daritr  not 
to  change  the  pre-ralating  law." 

Of  the  amendment  adding  to  the  law  an 
express  definition  of  the  words  "coDtempIa- 
tlon  of  death"  he  said: 

"This  amendment  also  Berred  the  pnrpon  of 
elucidating  without  changing  the  law.  bj  giving 
fuller  eq>re8aion  to  the  legislatlTe  intent  ana 
meaning." 

[S,  4]  Anotber  and  more  aeriotu  attadc  up- 
on the  oonrt'fl  flndlngs  made  by  appelant  Is 
that  the  valoA  of  the  propoty  was  not  shown, 
and  that  therefore  the  finding  of  Inadequacy 
of  consideration  Is  not  supported.  The  record 
reveals  tbe  fact  that  tlie  defendant  soo^t 
to  prove  the  Tftlne  (tf  the  land  Involved  In 
this  controversy  by  Mr.  Bordon,  county  treas- 
urer of  Hadera  county  and  a  person  familiar 
with  land  values  in  that  count7<  The  court 
sustained  an  objection  to  the  quesUon  upon 
the  ground  that  no  definite  and  specific  sum 
had  been  proven  as  a  consideration  tox  the 
tratasfer  of  the  property,  but  only  the  nominal 
monetary  payment  of  ^0  and  the  agreement 
on  the  part  of  the  grantee  to  care  for  the 
octogenarian  Invalid,  and  that  therefore  the 
value  of  the  land  in  money  was  not  involved. 
This  was  error.  The  evidence  was  materlaL 
It  is  true,  as  the  court  ruled,  tliat  if  an  in- 
heritaAce  tax  was  due,  an  Hn^'els^fflit 
would  be  necessary ;  but  it  was  proper  for 
the  defendant  to  show,  in  a  case  at  this  sort, 
the  amount  and  value  of  property  deeded  by 
the  old  inan  to  his  sons  in  return  for  theli 
promise  to  sui^rt  him.  -  But  the  error  did 
not  injure  the  appellant  because  it  had  shown 
by  its  own  vrttnesses  that  the  land  was  of 
a  greater  value  than  $500,  and  therefore  not 
ezonpt,  under  proper  ctmdltlons,  from  an 
Inheritance  tax.  In  the  first  place  the  situa- 
tion was  such  and  the  acreage  was  so  great 
as  to  amount  to  some  proof  of  substantial 
value.  It  would  be  very  difficult,  if  not  Im- 
possible, to  find  2,000  acm  of  randi  land  in 
Madera  county  whtdi  was  of  a  value  lees 
than  $500  at  the  time  wben  this  tract  of  Out 
extent  was  transferred.  PUdnUfTs  own  wit- 
ness, J.  H.  Bely.  testified  that  the  grantee 
paid  a  mortgage  indebtedness  the  principal 
amount  of  which  was  $8,160.  mat  mortgage 
was  upon  a  portion  only  of  the  land  described 
in  the  complaint,  that  Is,  "on  the  west  balf 
of  section  16  In  township  12  south  at  range 
18  east,"  as  Mr.  Hely  said  wblle  a  witness  for 
the  Abstract  &  Title  Guaranty  Company. 
If  320  acres  of  the  land  would  support  such 
a  mortgage,  surely  there  was  some  evidence 
that  the  tract  was  of  much  greater  value. 

But  it  is  contended  that  the  state 
should  prove  a  value  of  more  than  $500  be- 
yond the  $28,000  which  the  grantor  owed 
when  he  made  the  transfer  of  the  land. 
Plaintiff  neither  alleged  nor  proved  that  the 
assumption  of  the  debts  of  Gorges  Hely  was 
a  part  of  the  consideration  for  the  convey- 
ance of  the  land  to  the  Hely  Xlstate  Company. 
It  inoved  by  J.  H.  Hely  the  amount  of  those 


debts,  and  that  some  of  them  had  been  paid 
by  the  corporation;  but  the  only  proof  of 
consideration  was  that  involved  in  the  intro- 
duction of  the  deed  Itself.  Upon  this  prima 
fade  showing  the  defendant  was  entitled  to 
attack  the  expressed  consideration  as  the  true 
one.  The  attach  was  successful,  and  the 
court's  finding  in  this  regard  was  supported 
by  abundant  testimony.  It  was  shown  by  the 
statements  of  the  physidans  who  attended 
him  at  about  the  time  when  the  deed  was  ex- 
ecuted that  Gorges  Hely,  who  was  80  years 
of  age,  was  very  feeble.  He  was  a  sufferer 
from  Brigbt's  disease,  and  his  circulatory 
organs  were  in  a  state  of  arterial  sderoels, 
resulting  in  a  functional  derangement  of  all 
the  oiyans.  Bib  was  unable  to  care  for  him- 
self. A  nurse,  ^o  attended  him  during  the 
last  6^  months  of  his  life,  said  that  he  only 
uttered  the  words  "Yes"  and  "No"  during 
that  period,  and  was  not  able  to  hold  an  in- 
telligent conversation.  Thore  was  some  evi- 
dence of  his  ability  to  read  books  at  about 
this  time,  but  there  was  abundant  testimony 
of  his  great  physical  feebleness.  XJpoa  the 
evidence  and  under  the  principles  declared 
in  Estate  of  Reynolds,  supra,  we  must  hold 
that  the  essential  findings  are  supported. 
These  were  In  substance  that  the  deed  was 
one  of  gift;  that  it  was  made  without  ade- 
quate consideration ;  and  that  it  was  execut- 
ed in  contemplation  of  death. 

The  appellant  objects  to  the  finding  that 
the  agreement  of  the  Hely  Estate  Company 
to  care  for  Gorges  Hely  was  void  as  being 
ultra  vires,  and  calls  our  attention  to  that 
part  of  the  articles  of  incorporation  of  the 
said  company  declaring  one'  of  Its  purposes 
to  be  as  follows: 

"To  execute,  accept,  or  complete  contracts,  doc- 
omeDts,  or  instruments  of  au  kinds." 

It  is  not  necessary  for  this  court  to  decide 
whether  or  not  this  finding  is  supported,  be- 
cause the  Judgment  does,  not  invalidate  the 
deed  from  Gorges  Hely  to  the  corporation 
composed  of  his  sons  who  were  also  his  sole 
heirs.  The  other  findings  amply  support  the 
Judgment  fixing  the  state's  lien  and,  there- 
fore, ccmcedlQg  the  correctness  of  appellant's 
position  relative  to  the  finding  of  ultra  vires, 
we  cannot  see  how  it  has  harmed  the  Ab- 
stract &  Title  Guaranty  Company. 

The  Judgmokt  and  order  are  afilrmed. 

We  concur:  HBNSHAW.J.;  LOBIOAN.J. 


BROOKINGS  LUMBER  &  BOX  oa  v.  UAN- 

UFACrrCRBRS'  AUTOMATIC  SPRINK- 
LER CO.  et  al.   (L.  A.  3793.) 

(Supreme  Court  of  California.   Nov.  28,  1B16J 

1.  CONTBACTS  ^212(2)— OoNSTBuanoir—RcA- 
SONABLB  Time  fob  Pebpobuancb. 
In  the  absence  of  provision  in  a  contract  for 
installation  of  fire  prevention  machinery  as  to 
the  time  within  which  the  contract  stiall  be  com* 
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pleted,  the  imtaller  of  meli  ;iuu!htn«r7  Is  satltled 
to  a  nuonable  tlma. 

[Sd.  Note.— For  other  eawe,  mo  Contracts, 
Cent  Dig.  H  MT-eSl;  Dec.  Dif.  «=»212(2).] 

2.  Pbxhcipal  and  AasNt  «S»108(12}— Powiu 

or  AaXHT— CONTBAOTS— €ON8TBUCnON. 

Where  a  contract  for  the  instaUation  of  fire 
prerentioii  machinery  iwovided  that  no  altera- 
tiona  ahoold  be  binding  tmlesB  Indorsed  thereon 
by  the  president  of  the  company  and  stated  no 
time  within  which  the  contract  waa  to  be  com- 
pleted, the  agent  taking  the  contract  had  no  an* 
thmity  to  guarantee  oomidetlon  within  ttree 
weeks  Inatead  of  within  a  reasonable  time. 

(EkL  Note.— For  other  cases,  see  Prindpsl  and 
A«ent.  OenL  Dig.  1  290;  Dee.  Dig. 

8.  CoiTTRAOTs  «=>306a)— Pmtobmaitcb— Time 

OF  PKBFOBUAnOI— WAITSa. 
Under  a  contract  for  installation  of  Sre  pre- 
vention machinery  containing  no  provision  as  to 
time  of  completion,  the  purchaser  waived  the 
oral  promise  of  the  installer's  agent  to  complete 
withiB  three  weeks  where  he  permitted  the  work 
to  be  commenced  six  weeks  after  signing  the  con- 
tract and  made  a  payment  on  the  price  nearly 
three  months  thereafter. 

[Od.  Mote.— FVir  other  eaaea,  sae  Ootttrads, 
Cent  Dig.  ||  1899-1400,  1467-147S;  Deo.  Dig. 
4s»305a).] 

4.  Appsu.  ard  Buob  ^»1011(1) — Bsvmr — 

DiCIBIOIf  o*  Tbiai.  Coubt. 
Where  the  evidence  makes  it  a  question  for 
the  trial  cout  as  to  what  constitated  a  reason- 
able time  for  pexftwauuua  of  a  contract  to  install 
fire  preventiofi  macUae^*  Its  det^mination  on 
conmcting  eridence  wfll  not  be  disturbed  by  the 
coDrt  OQ  appeaL 

[Ed.  Note.— For  other  eases,  seo  Appeal  and 
Error,  Gent.  Di»  H  808S-8068;  Dml  Dig. 
1011(1).] 

5.  Dakaqh         —  BUAOH  or  OoiraaaoT  — 
Pbozzhate  Oausb. 

Under  a  contract  for  InstaUatioD  of  fire  pre- 
rention  machinery  containing  no  provision  as 
to  time  when  the  contract  shoold  be  completed, 
where  the  premises  were  destroyed,  daring  the 
W'ttw^'frtff",  by  fire,  three  months  after  the  con- 
tract waa  signed,  and  the  owner  had  not  com- 
pleted his  part  ox  the  contract  hy  InstalUog  con- 
nections ondergroiud,  the  proximate  cause  of 
damages  was  the  fire,  and  not  the  alleged  breadi 
of  the  contract, 

[Ed.  Note.--For  other  cases,  see  Damage^ 
Cent.  Dig.  {|  88-58;  Dec.  Dig.  «s»19.] 

6.  PATmHT  «s»8S(7>  —  Bnonax— MnTAn 

— BATinCATION. 

Where  the  purchaser  of  fire  prevention  ma- 
eUnery  mailed  a  check  which  was  credited  on 
aceonnt,  but  claimed  that  it  was  sent  through  er- 
ror, and  later,  by  a  statement  of  account  itexo* 
ixed  sndi  check  as  a  payment  on  account,  tt  rati- 
fied the  paytoent. 

[Ed.  Note.— For  oUier  eases,  see  Payment, 
Cent  Dig.  S  280;  Dm^  Dig.  «=>8S(7).] 

Department  2.  Appeal  from  Superior 
Ckmrt,  San  Bernardino  Oomit?;  Benjamin  F. 
Bledsoe,  Jndce. 

Action  by  the  Brookings  Lumber  ft  Box 
Company  against  the  Manofacturere'  Aato- 
znatic  Sprinkler  Company  and  another.  Judg- 
ment tor  defendants  and  order  denying  new 
trial,  and  plaintiff  appeals.  Affirmed. 

BBgwne  0.  Oanyrtwll,  of  Long  Beadb,  for  ap- 
pellant H.  H.  Obase^  of  San  Bernardino,  fbr 
iwpcmdents. 


HBLTIN.  J.  We  will  treat  thla  as  an 
appeal  from  the  Jadgm«it  and  from  an  order 
denying  plaintUTs  motion  for  a  new  trial, 
althongh  reapmdenU  contend  that  no  ^cUsit 
appeal  was  made  from  the  order,  owing  to  the 
Callure  of  plaintiff  to  serve  them  witb  proper 
notice. 

Plalntlfl  altered  Into  a  writtea  contract 
«k  July  7,  1010,  with  the  Manufactnrors* 
Antnnatic  Sprinkler  Company,  whereby  the 
latter  agreed  for  a  certain  consideration  to 
Install  In  the  former's  box  factory  an  Improv- 
ed "wet  pipe"  gyst^  of  automatic  sprinklers 
and  fire  extlngoisblng  at^aratns.  On  Sep- 
tember 22,  ijOlO,  and  while  the  sprinkler  com- 
pany was  pnttLog  in  the  pipes  for  the  instal- 
lation of  said  system  a  fire  broke  out  In 
the  box  factory  and  destroyed  it  The  plain- 
tiff corporation  sued  for  910.000  damages, 
alleging  that  when  the  Are  occurred  the  work 
was  being  done  In  a  dilatory  manner;  that 
the  Mannfacturets*  Commny  had  agreed  to 
install  the  system  within  three  weeks  follow- 
ing July  10,  1910;  and  that  if  this  promise 
had  been  kept  or  if  within  a  reasonable  time 
the  work  liad  betm  completed  the  fire  would 
have  been  extinguished  and  plaintiff's  loss 
prevented.  The  Automatic  Sprinkler  Com- 
pany of  America  is  sued  as  the  successor  to 
the  obligations  of  the  other  corporation  de- 
fendant By  a  second  count  the  latter  com- 
pany Is  soed  for  |S00  uumey  had  and  received 
from  plaintiff  on  the  20th  day  of  September, 
1910. 

After  trial  the  court  made  findings  sub- 
BtantlflUy  supporting  defendant's  contentions, 
namely,  that  the  contract  bad  been  made  as 
alleged;  that  the  Manufacturers'  Automatic 
Sprinkler  Company  had  not  agreed  that  the 
apparatos  should  be  installed  within  three 
weeks  from  July  7,  1910;  that  the  said  cor- 
poration had  not  represented  or  warranted 
that  its  system  when  installed  wonld  extln< 
gnlsh  all  the  fires  which,  might  originate  in 
plaintiffs  premises;  that  the  Manufacturers* 
Aatomatlc  Sprinkler  Company  had  i>erform- 
ed  Its  contract  until  prevented  by  the  fire 
from  doing  further  work;  that  on  September 
22,  1810,  when  the  fire  occurred  plalntlfl  had 
not  performed  its  part  of  the  work,  namely, 
the  putting  in  of  the  underground  supply 
pipes;  and  that  had  the  apparatus  been  in- 
stalled the  fire  could  not  have  been  extin- 
guished. It  was  further  found  that  plain- 
tiff bad  a  vert)al  agreement  with  an  agent  of 
the  Manufacturers*  Aatomatlc  Sprinkler  Com- 
pany that  the  apparatus  would  be  installed 
within  three  weeks  following  july  IT,  1010, 
but  said  agreement  was  not  binding  because 
the  agent  waa  not  authorized  to  make  It.  A 
waiver  of  the  alleged  oral  agreement  was 
found  and  likewise  a  waiver  of  any  breach 
of  the  contract  reason  of  delay  In  the 
performance  thereof.  The  court  also  found 
that  by  Its  Inodled  terms  the  written  agree- 
ment was  to  be  performed  wltbln  a  reason* 
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able  time,  and  tliat  at  tbe'tlme  of  tUe  dto- 
ODDtlniianoe  of  ttae  work  a  reasonable  time 
tOft  conqdeUng  tbe  Installation  had  not  &Apa- 
ed.  There  were  additional  flndiogB  that  any 
delay  In  the  execution  of  the  work  was  not  a 
Iffoxlmate  cause  of  the  loss  by  fire  of  plain- 
tiff's buildings.  Regarding  the  payment  of 
fSOO  It  was  found  that  this  sum  was  a  first 
Installment  on  the  contract  b^ng  money  doe 
nnder  the  terms  thereof,  and  that  plaintiff 
had  waived  any  claim  to  said  sum. 

All  of  these  flndlnjpi  are  snbstanttaUy  sup* 
ported  by  the  testimony,  and  we  diacorw  no 
material  enor  In  t3ie  record  to  plaintUTs 
prejudice. 

[1, 1]  Plalntlff'B  oonnsel  lay  great  stress  up- 
on the  verbal  promise  made  by  Barney,  the 
agent  Cor  tbe  other  contracting  corporation 
that  the  installaUon  of  the  sprinkler  should 
be  within  thr^  vreeks,  but  It  ia  evident  that 
no  dependence  was  placed  aa  this  promise  by 
plaintiff's  offloer,  Mr.  Brookings,  who  con- 
ducted the  negotiattoiis.  It  is  true  that  he 
testified  that  this  agreement  as  to  the  time 
of  ^Dstallation  was  the  controllii^  feature 
of  the  contract,  yet  he  did  not  cause  It  to  be 
put  into  that  writing.  The  contract  Itself  did 
not  specif  any  particular  time  within  whtdi 
the  work  was  to  be  done,  and  the  court  cor- 
rectly found  that  therefore  a  reasonable  time 
was  implied.  17  Oyc.  716;  Peterson  v.  Ghaix, 
5  Cal.  App.  625-527,  90  Pac.  948;  Standard 
Box  Co.  T.  Mutual  Biscuit  Co.,  10  Cal.  App. 
746-750,  103  Pac.  93a  By  Its  dlsUnct  and 
unegulTOCal  language  any  dbange  or  modifi- 
cation of  the  terms  of  the  contract  was  pro- 
blbited  unless  Indorsed  in  writing  upon  It  by 
the  president  of  the  Manufacturers'  Auto- 
matic Sprinkler  Company.  This  was  ample 
notice  that  the  agent  was  not  empowered 
to  vary  the  writing  verbally.  Belden  v.  Un- 
ion Central  Life  Insurance  Co.,  167  Cal.  740, 
141  Pac.  370. 

[1]  Moreover  the  plaintiff  unciaallfledly 
waived  the  oral  agreement  by  permitting 
the  work  to  be  started,  five  or  six  weeks 
after  the  written  contract  was  signed,  and 
two  or  three  weeks  after  it  should  have  been 
completed  If  the  oral  promise  had  been  kept 
On  September  IB,  1910,  a  check  for  fSOO,  the 
first  Installment  on  the  writt«i  agreement, 
was  sent  by  plaintiff  to  the  Automatic  Sprink- 
ler Company  of  America.  In  the  face  of  these 
facts  It  is  clear  that  the  proximate  cause  of 
the  loss  to  plaintiff  waa  not  the  fitilure  to 
install  the  Are  extinguishing  apparatus  with- 
in three  weeks  from  the  date  of  the  verbal 
contract,  and  it  Is  equally  clear  that  the 
plaintiff  waived  any  rights  It  may  have  ao- 
aulred  under  the  oral  agreement 

[4]  It  ia  not  necesaary  to  analyze  in  detail 
the  testimony  upon  the  subject  of  the  rea- 
sonable amount  of  time  necessary  to  complete 
the  work.  '  There  was  testimony  to  the  ef- 
fect that  the  contract,  under  the  rules  of  the 
mann&cturing  corporation,  had  to  be  sent 
to  Mew  Zork  state  for  approval  before  thei 


representatlvM  of  the  contractor  In  this  state 
could  act  upon  It  So,  also,  there  vras  testi- 
mony that  the  materials  were  tmly  obtainable 
In  Syracuse  N.  T.,  and  that  th^  shipment 
to  Highland  in  this  state,  where  the  work  of 
Installation  was  to  be  done,  consumed  tUrty- 
five  days  or  more.  The  peculiar  aiqpUancQi 
necessary  to  complete  the  work  were  rec^v- 
ed  by  that  defendant  then  busy  Installing  the 
apparatus  only  on  September  22d.  Whether 
these  delays  were  reasonable  or  not  was  a 
matter  peculiarly  for  the  superior  court  to 
determine,  and  we  will  not  disturb  the  find- 
ings of  that  tribunal  based,  as  they  were, 
upon  conflicUiq  testlniony. 

IS]  There  was  a  sharp  conflict  of  testimony 
with  reference  to  the  proportion  of  the  work 
completed  at  the  time  of  the  fire.  One  of  tbe 
witnesses.  Mr.  Goodiidi,  testified  that  he  had 
worked  In  the  placing  of  the  fire  extinguish- 
ing apparatus  In  the  box  factory.  By  tbe 
terms  of  the  writing  appellant  was  to  put  In 
the  pipes  for  the  underground  supply,  and 
Mr.  Goodrich  said  that  tf  no  fire  had  occurred 
and  the  "underground"  had  been  put  in  It 
would  have  taken  him  and  the  helper  two 
days  to  complete  tbe  contract.  It  would 
have  taken  two  days  according  to  testimony 
on  behalf  of  appellant  to  conduct  tbe  water 
into  the  building  and  to  connect  It  with  the 
fire-extlnguIshlng  system;  therefore  If  the 
court  accepted  Mr.  Goodrich's  statement  as 
true  appellant  was  quite  as  much  in  default 
as  was  the  contractor,  and  as  the  court  Justly 
found,  if  the  apparatus  had  tmw.  installed 
on  September  22, 1910,  the  fire  could  not  have 
been  extinguished  because  there  would  have 
been  no  water  supply  for  the  oi)eration  of  the 
sprinklers. 

Appellant's  contention  that  the  failure  to 
complete  tbe  construction  of  the  fire  extin- 
guishing machinery  was  the  proximate  cause 
of  the  destruction  of  the  building  by  fire  has 
no  force.  In  this  state  the  law  Is  definitely 
settled  adversely  to  the  views  expressed  in 
the  briefs  filed  by  appellant's  counsel.  Tn 
Hunt  Brothers  Co.  v.  San  Lorenzo  Water  Co., 
150  CaL  51.  87  Pac.  1093,  7  L.  R.  A.  (N.  SJ 
913,  the  suit  was  for  damages  because  of  loss 
by  fire  against  a  corporation  that  had  prom- 
ised to  furnish  certain  appliances  fbr  protec- 
tion against  fire,  but  had  failed  to  ke^  its 
agreement.  It  was  held  In  that  case  that 
where  the  contract  had  been  executed  to  the 
extent  ot  Installing  end  commencing  the  con- 
templated service,  and  where  both  parties 
were  acting  thCTeunder,  the  one  b^ng  bound 
for  a  conslderatton  to  fumish  water  and  the 
other  depending  upon  such  service  for  the  ex- 
tinguishment of  fires,  only  then  could  the 
breach  of  the  agreement  to  supply  water  be 
the  basis  fbr  damages  because  of  loss  by  fire. 
The  proximate  cause  of  the  loss  to  plaintiff 
was  the  fire,  not  the  incomplete  condition  of 
the  fire  extinguishing  plant  In  iSchaeffier 
Piano  Manufacturing  Co.  v.  National  Fire 
Extinguisher  Co.,  148  Fed.  1G8,  78  G.  a  A. 
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28S,  the  fire  extlngniaber  company  had  ear 
tered  Into  an  agreement  very  MmUar  to  tbe 
one  here  under  review.  In  that  contract  as 
in  this  waa  a  BtLimlatlon  that  ta  case  of  de- 
stmctlon  ot  the  building  by  fire  b^ore  com- 
pletion ot  the  equipment,  the  piano  company 
would  be  liable  (or  the  Taloe  of  the  materials 
destroyed  and  labor  famished  np  to  the  time 
of  the  fire.  There  was  a  conflagration  which 
destroyed  the  partially  coDU>leted  fire  ex- 
tfngrlsblffg  apparatus,  and  the  court  held  not 
only  that  the  National  Company  cotdd  recov- 
er for  such  loss,  but  that  the  piano  company 
might  not  set  off  aa  agalnat  its  contractor's 
claim  damages  on  account  of  the  latter's  fail- 
ure to  complete  the  cwtract  within  a  reason- 
able time.  The  conrt  declared  In  that  case 
the  familiar  rule  that  damages  under  any 
contract  are  limited  to  those  which  may  be 
fairly  considered  as  arising  from  the  breach 
of  the  agreement  itself  or  which  both  parties 
must  have  contemplated,  when  making  the 
contract,  as  likely  to  flow  from  a  breach. 

[I]  At  the  trial  plaintiff  endeavored  to 
prove  that  the  check  for  $500  was  sent  by 
mistake,  and  there  was  some  showing  of  an 
attempt  to  stop  payment  on  it  after  the  Are. 
Bat  by  Its  own  statement  of  account  the 
plaintiff  had  later  fixed  this  Item  as  a  pay- 
ment on  the  contract.  This  was  a  ratlflca* 
tion  of  the  payment  on  account  in  any  view 
of  the  case,  and  the  court's  finding  that  the 
money  was  not  sent  by  mistake  therefore 
finds  ample  support.  It  was  alleged  in  the 
answer  that  this  sum  was  applied  as  a  credit 
against  plaintiff's  obligation  to  pay  for  ma- 
terials destroyed  by  the  fire  and  for  work 
performed  op  to  that  time.  While  there  was 
no  definite  proof  that  the  materials  and  labor 
furnished  by  the  sprinkler  companies  amount* 
ed  to  more  than  $500.  there  was  testimony 
that  they  amounted  to  approximately  that 
sum.  We  think  the  conrt  was  Justified  in 
holding  that  plaintiff  by  not  demanding  an 
accounting  had  waived  any  recovery  of  the 
$500  paid  under  the  contract. 

There  are  several  all^d  errors  in  admit- 
ting and  excluding  testimony  which  appellant 
sped  flea.  We  have  examined  them  and  find 
DO  substantial  merit  In  any  of  the  contentions 
regarding  them.  • 

The  Judgment  and  order  are  affirmed. 


We  concur: 


HBNSHAW,    X;  LOBI- 


BBR6BN  V.  TDLAHE  COUNTT  POWKE 
00.  (Sac.  2294.) 
(Snpreme  Court  of  CaHfomia.  Nov.  2S,  19ie.) 

L  PUCADING  *59l8— CBBTAINTT— NBOUOEMCB. 

A  pleading,  stating  several  distinct  acts  of 
n^ligence,  proof  of  any  one  of  which  would 
warrant  recovery,  la  not  snbject  to  demurrer 
for  uncertainty  or  ambiguity  because  plaintiff 
may  recover  upon  proof  of  enough  to  make  a 
cause  of  action. 

[Kd.  Kote.— ?or  other  cases,  see  Pleading, 
Cent.  Dig.  IS  39,  04;  Dea  Dig.  ^18.] 


2.  NiauaENCB  «=»111(1>— Puaihiio. 

If  it  appear  from  the  allegations  of  the 
complaint  that  defendant's  negligence  caused  or 
contributed  to  the  injury,  it  is  snffieient  if 
what  was  done  is  pleadea  and  alleEed  to  have 
been  done  n««ligeDtv.  without  status  the  pai^ 
tlcolar  omiraion  wbieh  made  the  act  negligent 
[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  M  182,  184;  Dec.  Dig.  «=>111(1).] 

3.  Apfbal  and  Bbbob  «=s>1040<10)— Hash- 

LXW  BUOB— OTBBSUUirO  DmCUSBBB— Ds- 

nOT  IN  PucAoma. 

Though  there  was  error  In  overruling,  a  de- 
murrer to  the  complaint  for  ambiguity,  defend- 
ant was  not  misled,  where  the  case  was  tried  on 
a  well-defined  theory,  and  the  controversy  fair- 
ly determined  uptm  its  merits. 

[Ed,  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  U  4098,  4106;  Dec  Dig. 
^1040(10) ;  Pleadmg,  Cent  Dig.  S  567.] 

4.  ElBOTBlCITT  *=>19(4)— ACnON— EVIDBHCB. 

In  an  action  against  an  electric  company  for 
death  of  a  person  eiectrocoted  by  a  ]iigh-volt> 
age  wire,  the  defense  beinf  that  deaui  waa 
caused  by  a  fall,  or  by  the  long^ntinued  paa- 
Bsge  of  110  volte  of  electricity  through  dece- 
dent's body,  testimony  of  a  witness  as  to  the 
effect  on  him  of  a  sho^  of  110  volta  was  not  ob- 
jectionable because  there  was  no  similarity  be- 
tween the  physical  condition  of  the  two  man, 
because  it  appeared  that. prior  to  his  death  de- 
ceased had  been  struck  on  the  bead  and  there- 
after was  subject  to  headaches,  where  there  was 
also  testimony  that  just  prior  to  his  death  he  had 
been  in  good  physical  condition,  and  tb^t  bis 
heart  bad  been  strong  and  normal. 

[Ed.  Note.— For  other  casea,  see  ESectridty, 
Gent  Dig.  I  U;  Dec  Dig.  «=»19(4).] 

6.  EUECTBZCITT  «=9l9(5)— AcmON— EVIDENCB. 

In  an  action  for  death  by  electrocntion,  evi- 
dence h^d  to  show  that  no  material  change  ha<1 
been  made  In  the  ground  wire  and  the  ground 
pipe  or  rod,  when  examined  by  wttnesses  10  and 
13  days  after  the  accident 

[Ed.  Note.— For  oHier  cases,  see  Electrieity, 
Cent  Dig.  |  11;  Dec  Dig.  *»lfl(5).] 

6.  EVIDENOB  *=>571(1)— BXPBBT  TESTTMONT— 
WErOHT—HLBOTBIOlTT. 

In  such  action,  testimony  of  experts  as  to 
inaufiicient  gronnding,  where  primary  and  sec^ 
ondar;  wires  were  in  direct  metalne  contact 
with  each  other,  and  grounded  through  the  same 
wire,  held  to  support  plaintifl'fl  theory  that  the 
death  occurred  from  fi&olty  and  ncaUgent  instal- 
lation and  operation  by  defendant  of  the  aystem 
in  use  at  decedent's  pumping  station. 

[Bd.  Note.-;^or  odier  eases,  see  Evidence, 
Cent  Dig.  I  2895;  Dec.  Dig.  «9B|f7ia).] 

7.  ELBOTBicrrr  «=9l9(4)— Action— Evidenob. 

In  such  action,  where  defendant's  liability 
waa  based  upon  its  negligence  in  putting  in  the 
pumping  plant  originally,  it  was  proiwr  to  ex- 
clude defendant's  by-laws  offered  In  evidence  by 
it  as  showing  decedent's  duty  to  care  for  his 
electric  plant  after  its  installation. 
^[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  11;  Dec  Dig.  «=»19(4).] 

8.  Death  «=»99(4)  —  Blboibocutzoit— Bxcss- 
8IVR  Dahaqbb. 

Where  deceased  was  60  years  old,  sod  evi- 
dence showed  that  he  earned  $60  a  month  about 
half  his  working  time,  and  the  other  half  being 
spent  in  conducting  his  ranch,  and  he  left  a  wid- 
ow and  minor  children,  a  Terdict  of  $12,600  was 
not  excessive. 

[Ed.  Vcb6.—Vm  otiber  cases,  see  Death,  Cent. 
Dtg.  M  126, 126, 129;  iKTbig.  «»99f^ 

9.  Teial  <^252(20)  —  IwsnrooTioH  —  Dam- 
ages. 

In  an  action  against  an  electric  company 
for  electrocution  -of  plaintiff's  decedent,  where 
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there  wafl  evidence  that  he  liad  raffered  some  in- 
jury in  a  runaway  two  monthe  before  hia  death, 
but  the  nh^sician  who  treated  him  at  the  time 
described  him  as  a  "strcoig,  hearty  man"  when 
the  accident  occurred,  an  instniction,  relating 
to  the  nae  of  expectancy  tables,  was  not  ob;^ec- 
tionable  as  being  inapplicable  because  assommg 
decedent  was  in  good  physical  condition. 

[Ed.  Moteu— For  other  cases,  see  Trial.  Oent 
D«.  I  eiO;  Dee.  Dig.  ^^(20).] 

10.  ElXOtKLCIXt  «s»14(l)— Cabb  BwinxBXD. 
A  company  furniahiiiB  electridtyt  although 

not  an  iDBorer,  is  required  to  nse  very  great 
care,  where  it  afforda  the  means  for  the  service. 

tEd.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  7;  Dec.  Dig.  «=>14(l).l 

11.  BUECTBlOrCT  «=>19(13)— Instbcotion. 

In  an  action  for  death  by  electricity  escaping 
from  a  defective  plant  installed  by  an  dectric 
company,  an  instruction  as  to  the  care  requir- 
ed «  tbs  company,  where  it  aifwds  **the  means 
for  the  sOTvice,"  was  not  objectionable;  the  ac- 
cident having  occurred  because  of  ddCendant's 
installation. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  S  11;  Dec  Dig.  «=9l9(18).] 

12.  Elbctbioxtt  ^9l9(S>— Injubibs— Bubdbh 
OF  Pboof— ^8  Ipsa  Loqditdb. 

In  such  action,  where  plaintiff  had  eatabUsh- 
ed  the  death,  while  deceased  was  ezerdsiug  ordi- 
nary care,  by  an  excetelve  current  furnished  by 
defwdant  through  the  electric  light  wire,  it 
thai  devolvad  npiHi  defendant  to  show  that  the 
ezceasive  TcAtage  was  not  dtw  to  its  n^ligenee. 

[Ed*.  Note.— SVur  other  cases,  see  Electricity, 
Cent.  Dig.  I  11;  Dec.  Dig.  «s>18(3).] 

13.  ELBCTBicrrr    «s»lS(8)  — Injubibs— Bbs 
Ipsa  Loquitub. 

Where  electricity  Is  furnished  to  a  system 
installed  and  operated  exeluilTely  by  tha  own- 
er of  the  premises,  the  doctrine  of  res  Iom  loqat- 
tur  has  no  application. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  {  11 ;  Dec  Dig.  «s>ld(3).] 

14.  Tbzal  «=»244(6>— IifBTsnonoRl— Emfha- 

KZINO  DAMAaiB. 

In  an  action  for  death,  invtructions  did  not 
nndnly  emphasise  the  matter  of  damages  because 
seven  of  than  made  moition  of  that  subject. 

(Ed.  Note^For  other  eases,  see  Trial,  Owt. 
S.  f  681;  Dec.  Diff.  «»244(e).] 

Department  2.  Appeal  from  Snperior 
Gonrt,  Tolare  Gonn^ ;  J.  A.  Allen,  Judge. 

ActlcMiB  hj  Sarah  B.  Bergen,  administra- 
trix, against  the  Tulare  Comity  Power  Gom- 
pany.  From  judgment  for  plaintiff  and  an 
order  denying  new  trial,  defendant  ai^jteala. 
Affirmed. 

E.  I.  Feemster,  of  YtsaUa,  Ghas.  E.  Bosh, 
of  Tolsa.  Okl.,  and  A.  E.  Cooley,  of  San 
Francisco,  for  appellant.  Marty  ft  Knnpp,  of 
Porterrllle,  for  respoodent 

HELVIN,  J.  Defendant  appeals  from  an 
adTerae  judgment  and  from  aa  order  deny- 
ing Its  motion  for  a  new  trial  The  action 
was  one  for  damages  sought  by  Sarah  B. 
Bergen  as  administratrix  of  the  estate  of  L. 
O.  Ber^n,  deceased,  on  account  of  his  death. 
The  verdict  la  favw  of  plaintiff  was  for 
$12,600.  Bergen  was  a  rancher  living  near 
Strathmore  In  Tulare  county.  He  had  a 
wife  and  two  minor  children,  the  latter  be- 
ing at  the  time  of  his  deat^  respectively,  17 


and  10  yean  ct  nga.  Water  far  Inteatlng 
the  orchard  on  Mr.  Bergen's  ranch  was  raised 
tgom  a  well  by  means  of  a  pomplng  plant  op- 
erated  eledxlcUy.  This  plant  bad  beet  In- 
stalled alMnit  a  year  prevtous  to  ICr.  Bergm'a 
death  bj  tbe  defmdant  oocporaUtxi,  iriildi  la 
a  power  company  mgngea  In  fnmlidilng  elee- 
trlcit7  to  Its  patrona  by  maans  ot  wlrea  cax^ 
rylng  heavy  currents.  During  a  few  days 
before  that  upon  whldi  the  aoddaat  ocear^ 
red,  Ifr.  Bergen  bad  been  having  troid^ 
with  the  pomplng  plant,  and  on  that  evening 
Whffl  he  arrived  at  Us  home  bis  wife  told 
him  that  something  was  wrong  with  the 
pump.  He  replied  that  tbe  pump  was  all 
right,  but  Qiat  there  waa  not  enough  poww 
coming  over  the  wires  to  move  both  the  mo- 
tor and  the  pnmp.  About  9  o'cloiA  Mr.  Ber- 
gen went  to  the  pumping  plant  tor  tbe  par- 
pose  of  discovering,  if  possible,  the  cause  of 
the  trouble  with  the  supply  of  power.  After 
vainly  awaiting  his  return  for  about  an  hour, 
his  wife  and  dau^ter  caused  seardi  to  be 
m^de  for  him.  His  dead  body  was  found  In 
the  well  pit  behind  the  pump.  Deceased  was 
In  a  kneeling  posture,  bia  head  resting 
against  the  discliarge  idpe  leading  from  the 
pump.  In  his  hand  was  held  the  lamp  socket 
on  the  drop  cord  suspended  In  the  pit  His 
hands  were  severely  burned,  and  the  physl- 
claa  who  examined  tbe  body  declared  tliat 
death  resulted  frcnn  electric  shock.  There 
was  evidence  to  the  ^ect  ttiat  glass  from 
broken  lamp  globes  was  found  scattered 
about  the  place;  that  the  motor  was  burned 
out ;  that  the  Insnlatloa  on  the  lamp  cord  was 
badly  punctured ;  and  that  the  coating  of  tbe 
jacket  whldi  Is  set  over  tbe  lamp  soi^et  to 
prevent  contact  between  the  Interior  tiec- 
trical  connection  and  the  brass  case  was  com- 
pletely burned  away  over  <Mie  of  the  termi- 
nals. Appellant  delivered  Its  current  to  Mr. 
Bergen  by  means  of  its  primary  power  wires, 
which  terminated  at  a  pole  a  few  feet  from 
the  pumping  plant  The  primary  wires  car- 
ried 6,600  volts.  By  means  of  "transform- 
ers" a  current  of  220  volts  waa  taken  off  of 
these  wlrea  for  the  engine,  and  one  of  110 
volts  for  the  electric  lighting.  Respondent's 
theory  developed  at  the  trial  by  the  evidence 
In  Ber  behalf  waa  that  an)dlant  in  the  In- 
stalling of  the  plant  had  employed  dangerous 
and  unsafe  connections  and  a  defldent  ground 
wire,  with  the  result  that  a  high,  dangerous, 
and  excessive  corrait  was  permitted  to  pass 
from  the  primary  aide  of  tbe  transformers 
Into  the  secondary  side,  and  so  ttuoniAi  tihe 
Arap  cord  Into  Mr.  Bergen's  body. 

[1]  Appellant's  first  atta<^  Is  directed 
against  the  order  of  the  court  overruling  the 
demurrer  to  the  complaint.  That  pleading 
set  forth  with  some  elaboration  the  state- 
ments tbat  defendant  lmpr<v>erly  and.  care- 
lessly constructed  and  Installed  tranaftMrmers 
and  ground  wires ;  negligently  and  carelessly 
failed  to  use  due  care  In  selecting  proper 
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naaterlKla,  mtetj  devices  and  appllancea,  for 
redudng  the  current  carried  tbe  primary 
wires;  and  tliat  reason  of  ttie  tect  tbat 
d^radant  bad  permitted  the  transformers, 
gronnd  wires,  and  appliances  to  remain  iu  a 
defectlre  condition,  a  high  and  dangerouB 
current  of  electricity  was  permitted  to  pass 
from  the  primary  wires  into  the  secondary 
wires  and  Into  the  Atoj)  cord  and  electric  light 
which  hung  In  the  pit  Api)^ant  oomplalna 
of  ambiguity  because  the  words  "appliances" 
and  "appurtenances"  are  used  in  the  attempt- 
ed descriptions  of  both  the  primary  and  the 
secondary  systems.  There  Is  no  merit  in  this 
contention.  The  complaint  clearly  sets  forth 
the  theory  of  the  accident  upon  which  re- 
spondent relies.  Ai^)ellsnt  also  complains  of 
amblgnlty  In  the  pleading  resulting  In  its  in- 
ability to  determine  therefrom  whether  Its 
allied  negligence  consisted  In  Improperly  in- 
stalling transformers,  ground  wires,  and  ap- 
pliances ;  in  i&tA  <a.  care  In  selecting  prtq^er 
materials  and  safety  devices;  in  lmpr(^>er 
c<mstrnctlon  and  maintenance  of  transform- 
ers, etc:;  or  in  falling  properly  to  operate, 
inspect,  keep,  and  use  the  transformers,  etc. 
The  statement  in  a  pleafdiog  several  dis- 
tinct acts  of  negligence,  proof  of  any  one  of 
whidi  woold  entitle  the  pleader  to  a  recov- 
erj.  Is  not  property  subject  to  demaner  for 
oncertalnty  or  amMgoi^  because  the  plain- 
tiff may  recover  "upon  proof  of  enoogh  to 
make  a  cause  of  action."  6  Thompsoi  on 
Negligence  (2d  Ed.)  f  7474. 

[1,  t]  Nor  was  the  complaint  rnlnerable  to 
the  objecUfHi  that  the  particular  acts  ocmstl- 
tnting  the  negligence  of  defendant  were  not 
Bpedfled.  It  la  well  settled  in  Oallf  orhia  that 
negligence  may  be  charged  in  general  terms. 
It  is  only  neceoaaxy  to  plead  what  was  done, 
and  allege  that  it  was  negligently  done,  with- 
out stating  the  particular  omlsslfm  which 
made  the  act  n^lg«it  But  it  must  appear 
from  the  allegatlcms  that  the  negligence 
caused  or  oratrUmted  to  the  injury.  Smith 
T.  Bnttner,  90  Oal.  96,  27  Paa  29;  Stein  r. 
United  Bwllroads.  IfiO  CaL  368,  118  Pac.  663: 
Champagne  t.  Hamtnuger.  169  CaL  683,  147 
Pac  954.  Measured  by  this  rule,  the  conq^alnt 
wu  mffldflnt  The  order  overmUng  the  de- 
murrer to  the  complaint  was  a  proper  ona 
The  case  was  tried  upon  a  well-deflned  theory, 
and  even  if  the  complaint  had  contained  the 
defects  of  which  dM  demnning  party  c<hd- 
plalned,  that  litigant  was  not  misled-  because 
tbe  contrOTeray  was  fairly  determined  upon 
its  merits.  Bank  of  Lemoore  t.  Fnlgham,  151 
OUL  284-287,  00  Pac.  836;  Stein  r.  United 
Ballioads,  supra ;  Irrgang  v.  Ott.  9  Cal.  App. 
440-442.  99  Pac  628. 

[4]  It  was  defendant's  theory  that  Mr.  Ber- 
fell  from  the  ladder  while  he  was  going 
down  into  the  pit  where  the  pump  was  lo- 
cated, and  that  he  was  either  killed  by  the 
fall  or  by  the  Iwg-contlnned  passage  of  110 
Tolts  of  electricity  from  the  drop  wire 
throng  his  body.   While  Mr.  Oardlner,  an 
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electrician,  was  under  examination  as  a  wlt- 
UMB,  he  was  asked  if  he  had  ever  received  a 
shock  of  110  volts  of  electricity.  He  an- 
swered in  the  affirmative,  bver  the  objection 
of  defendant's  counsel.  The  basis  of  the  ob- 
jection was  ttiKt  there  was  no  similarity  be- 
tween the  physical  conditions  of  the  two 
men,  because  the  evidence  showed  that  a  few 
montha  before  his  death  Mr.  Bergen  had  been 
struck  on  the  head,  and  thereafter  had  been 
subjMt  to  headadies.  The  testimony  was 
properly  admitted.  While  it  was  true  that 
there  had  been  evidence  tending  to  prove  an 
Injury  to  Mr.  Bei^ien  which  had  left  some 
painful  results,  there  had  been  medical  testi- 
mony also  to  the  effect  that  Just  prior  to  his 
death  Mr.  Bergen  had  been  In  good  physical 
omdltlon,  and  that  his  heart  had  beai  strong 
and  normal  at  that  time.  It  was  therefore 
nmipetent  for  plaintiff  to  offer  evidence  re- 
garding the  result  of  suffering  a  shock  of  110 
volts  of  electricity  by  a  man  of  everage  phys- 
ique and  resistant  powers.  If  the  witness 
luul  been  unusually  powerful  and  capable  of 
withstanding  a  heavier  shock  than  the  ordi- 
nary man,  even  that  fact  would  have  relat- 
ed more  to  the  weight  than  to  the  admissi- 
bility of  the  testimony.  But  it  does  not  ap- 
pear that  he  was  at  all  abnormal. 

[1, 4]  Mr.  Gardiner  also  testified  r^rding 
the  condition  of  the  ground  wire  when  he 
examined  It  about  10  days  after  the  accident. 
Objection  was  made  upon  the  ground  tbat 
the  time  was  too  remote,  but  we  cannot  say 
that  the  court  erred  In  exercising  discretion 
hi  favor  of  the  admission  of  this  testimony. 
That  10  days  had  elapsed  between  the  acci- 
dent and  the  electrician's  Inspection  of  the 
ground  wire  was  a  fact  going  more  to  the 
weight  than  to  the  relevancy  of  this  testi- 
mony.  It  is  the  contention  of  appellant's 
counsel  that  upon  plaintiff  devolved  the  duty 
of  proving  that  no\<diange  had  tf^k^i  place  In 
the  condition  of  the  ground  wlra  and  the 
burled  pipe  between  the  time  of  the  accident 
and  Mr.  Gardiner's  lDq;>ectlon  of  It.  It  Is 
quite  true  that,  as  appellant  contends,  the 
presumption  of  unchanged  condition  is  not 
retroactive,  and  that  the  mere  production  of 
the  pipe  and  wire  would  not  prove  that  they 
were  Ih  the  same  state  10  days  after  tlw  ac- 
cident as  they  were  on  that  day.  Wlndhaus 
V.  Boots,  02  Cal.  617-621,  28  Paa  667;  Cer- 
mtl  Mercantile  Co.  v.  Siml  Land  Co.,  171 
Col.  264-256,  162  Pac.  727.  But  there  was 
evidence  tending  to  show  that  no  change  had 
been  made  during  that  interval.  Miss  Hazel 
Bergen  tesUfled  that,  so  far  as  she  knew, 
nothing  was  done  between  the  date  of  the 
accident  and  the  coming  of  Gardiner  to  con- 
nect the  plant  with  the  system  of  the  Mt. 
\Vhitney  Power  Company,  except  that  the  de- 
fendant caused  its  pow»  to  be  disconnected. 
She  said: 

"I  was  not  around  the  plant  myself  and  I  did 

not  see  anybody  else  around  there." 

Mr.  Uardlner  testified  that  he  did  not 
touch  the  wire  prior  to  the  time  it  was  exam- 


Digitized  by 


272 


lei  PAGIFIO  BBPOBTEB 


(Cal 


loed  by  ^tnees  Davis,  vbo  went  to  Uie 
Kttie  of  the  acddent  13  days  after  Mr.  Ber^ 
gen's  death.  Davis  said  be  was  accompanied 
by  Mr.  Knni^),  plaintUTs  attorney.  Tbey 
foond  a  ground  wire  and  rod  or  pipe,  and 
pulled  the  rod  up.  It  gave  no  lndlcatl<«i  of 
having  been  lately  tampered  with,  and  It 
looked  ss  If  it  bad  been  Imbedded  In  the 
earth  at  that  place  for  a  long  tixoe.  This 
rod  was  In  the  same  place  Indicated  In  the 
testimony  of  witness  Eratser,  who  had  In- 
stalled the  wiring,  and  at  the  time  of  its  re- 
moval it  was  still  ommected  with  the  ground 
wlr^  nmnlng  the  taO.  length  of  the  pole. 
Mr.  Knnpp  corroborated  the  statmenta  of 
Mr.  Davis.  We  tblnk  thla  tesOmohy  fairly 
eetablLshed  the  tact  tiiat  no  material  change 
bad  been  made  In  the  rod  and  the  wire  dur- 
ing the  IS  days  foltowing  the  accident. 
Kratser  had  sworn  that  the  ground  wire 
was  attached  to  the  pipe  ot  rod  with  scdder. 
and  that  the  latter  had  been  driven  Into  the 
gromid  about  five  feet  or  nearly  Its  entire 
length.  The  testimony  of  Davis.  Knupp, 
and  Gardiner  was  in  oontradlcUim  to  this 
statement  Gardiner  said  that  the  wire  was 
loosely  attached  to  the  idpe,  but  was  not 
soldered;  and  Davis  bestifled  that  there 
never  had  been  any  good  connectlm  with 
solder  between  the  wire  and  the  ground  x^pe 
or  rod,  and  that  the  latter  was  corroded. 
The  rod,  t<«stber  with  about  two  feet  of  the 
attached  wire,  was  Introduced  in  evidence. 
Mr.  Gardiner  said  that  If  tbe  primary  and 
secondary  wires  were  grounded  together  and 
the  primary  ground  wire  and  rod  were  not 
sutOclent,  the  primary  voltage  would  go  into 
the  secondary.  "In  such  a  case,"  he  said,  "If 
a  man  attempted  to  turn  on  his  light  In  the 
well  lAt,  If  he  would  come  in  contact  with  a 
bare  place  or  some  current  would  Jump 
through  on  the  socket,  the  primary  would 
go  on  through  the  secondary  to  the  ground 
and  whatever  was  connected  with  it.  If  he 
made  a  better  ground  than  the  company 
made  In  this  case,  he  would  be  In  direct  con- 
tact with  the  primary  voltage."  This  te&- 
ttmony  entirely  sustained  plaintiff's  theory 
of  the  manner  in  which  Mr.  Bergen  met  his 
death.  Mr.  Davis,  another  eiectridan,  gave 
it  as  his  opinion  that  the  grounding  of  the 
system  at  the  Bergen  pumping  plant  was  un- 
safe, for  the  reason— 

"that  the  primary  or  high-tetirion  wire  and  the 
secondary  or  low-tension  wire  are  in  direct  me- 
tallic contact  with  each  other,  and  also  ground- 
ed through  this  same  wire ;  one  wire  runs  down 
the  pipe.  In  other  words,  the  primary  ground 
is  not  grounded  separate  from  the  secondary; 
they  are  both  tied  together  with  a  common 
ground." 

Continuing  he  said : 

"The  effect  is  this:  If  yon  remove  that  ground 
wholly,  your  primaries  and  secondaries  are  in 
direct  metallic  connection  with  each  other.  The 
only  difference  in  the  potential  you  would  have 
would  be  dne  to  the  subtraction  of  the  windings 
of  the  transformert  which  would  be  a  small 


The  witness  wa«  adnd  tbB  further  ques- 

tlon: 

"If  this  ground  was  insufficient  and  the  pri- 
mary  and  the  secondary  sides  of  tbe  transformer 
were  connected  as  Mr.  Eratzer  has  described 
them  here,  what  would  be  the  effect  upon  a  per- 
son  who  attonpted  to  turn  on  a  light  In  the  pitr 

Over  objection  he  answered: 
"I  should  say  that  he  would  be  very  apt  to  re- 
place that  defective  ground  with  ids  body." 

Mr.  Noble,  a  graduate  of  and  a  former 
assistant  professor  of  electrical  engineering 
in  the  University  of  California  testified  that 
110  volts,  the  normal  current  in  the  lighting 
circuit  at  the  Bergen  plant,  would  not,  in  his 
opinion.  Injure  a  man  In  good  health  having 
a  normal  heart.  He  also  gave  It  as  hia  opin- 
ion that  In  the  wiring  of  the  Bergen  place 
the  method  which  had  been  followed  was 
very  unusual  and  dangerous.   He  said: 

"The  danger  lies  in  the  fact  that  the  primary 
or  high-voltage  side  and  the  secondary  or  low- 
voltage  side  of  the  transformer  ar«  connected 
to^etner,  and  then  are  connected  to  a  ground 
wire.  The  loosening  of  that  ground  wire,  or 
severing  of  that  ground  wire,  from  its  ground 
connections  would  immediately  cause  a  consid- 
erable rise  in  the  voltage  between  tbe  secondaryt 
low-tension  wires  and  the  gronnd.** 

Prof.  Noble  slso  tesdfled  as  follows : 

"If  the  grotind  were  totally  deficient  In  this 
case  and  a  person  came  In  contact  with  the  lamp 
cord  in  the  pit  under  tbe  circumstances  testi- 
fied to  in  this  case,  he  would  get,  in  my  opiniim, 
in  the  neighborhood  of  2,800  volts  between  the 
wires  on  the  low-tension  side  and  the  ground, 
assuming  that  the  gronnd  connections  beoune  to- 
tally loose." 

He  also  Inspected  tbe  ground  wire  and 
pipe  or  rod  which  were  brought  into  court, 
and  gave  it  as  his  opinion  that  they  would 
not  make  a  good  ground.  Tills  witness  also 
examined  the  lamp  cord  and  socket  which 
bad  been  found  In  the  band  of  the  dead  man, 
and  gave  It  as  bis  opinion  that  their  condi- 
tions Indicated  the  passage  of  a  currmt  of 
high  potentialUy  greatly  In  eness  of  110 
volts. 

'nils  evidence  folly  supported  plalntlfTs 
theory  that  decedent  met  fate  death  by  rea- 
son of  the  faulty  and  negligent  Installation 
and  operation  of  the  system  in  use  at  the 
pumping  station  on  the  Bergen  ranch. 

[7]  There  was  no  error  committed  by  the 
conit  in  refnslng  to  admit  dettedant^s  In- 
laws In  evidence.  We  can  aee  no  possible 
connection  between  said  by-laws  and  the  de- 
fendant's obligations  to  idalntUTs  decedent. 
It  Is  argued  that  tbey  might  have  shown  Mr. 
Bergen's  duty  to  care  for  his  own  electric 
plant  after  its  installation,  bnt  defMidan^s 
liability  vnts  based  upon  its  negligence  in 
putting  In  the  pumping  plant  originally. 

[8]  The  amount  of  damages  was  not  es- 
cesslve.  Appellant  attadts  the  verdict  upon 
tbe  ground  that  Mr.  Bergen's  earning  capa- 
city was  but  ¥50  a  monOi,  and,  counting  hla 
life  expectancy  as  10  years,  Ibe  ^^atest  pos- 
sible pecuniary  loss  would  be  about  $9,000, 
assuming  that  bis  earning  capacity  would 
have  remained  the  same  If  be  bad  lived.  The 
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evidence  dunr«d,  however,  that  he  earned 
lifO  a  month  dnrinf  aboitt  Imlf  of  hla  woik- 
log  time,  and  tbat  the  other  half  of  hia  time 
was  (voit  in  ecmdocttng  his  ranclh.  OAe 
Jury  was  justified  also  to  considering  the  loss 
to  the  widow  and  the  minors  dne  to  the  d^ 
riratlfm  of  the  cranfint,  socletr>  protectkui, 
and  anKwrt  of  the  hnsband  and  father. 

[I]  We  find  no  error  In  the  InBtroctlons. 
Appelant  attat^  instmctloDfl  numbered  8, 
9,  10,  11,  and  12.  The  first  of  these  related 
to  the  ose  of  mortality  or  expectancy  tables, 
and  was  based  upon  an  Instruction  approved 
In  Harrison  v.  Sutter  St  By.  Co.,  116  Cal. 
•156-168,  47  Pac  1019.  The  obJectloQ  made 
to  the  ginng  of  such  an  Instruction  Is  that 
It  is  applicable  to  the  case  of  a  man  In  good 
physical  condition,  while  Mr.  Bergen  was 
the  Tictlm  of  a  recrait  injury  which  had  im- 
paired his  health.  It  Is  true  that  there  was 
some  evidence  that  he  had  suffered  injuries 
,in  a  runaway  which  occurred  about  two 
months  before  his  death,  but  the  physician 
who  had  treated  him  at  that  time  described 
Mm  as  a  "strong  hearty  man"  ^rhea  the  ao- 
ddeut  occurred. 

11]  Instruction  No.  9  related  to  the 
great  care  exacted  of  companies  Uke  de- 
fendant engaged  In  furnishing  that  danger- 
ous commodity,  electricity.  The  Jurors  were 
told  that  such  a  company  Is  not  an  insurer, 
but  where  It  affords  "the  means  for  the  serv- 
ice," It  Is  required  to  use  "very  great  care." 
Appellant's  counsel  say  that  the  Instruction 
Is  erroneous  because  of  the  use  of  the  ex- 
pression "very  great  care."  ITiere  Is  no  force 
in  this  objection.  Glraudi  v.  Electric  Imp. 
Co.,  107  Cal.  120-124,  40  Pac.  108,  28  L.  R.  A. 
596.  48  Am.  St.  Rep.  114 ;  Tackett  v.  Hender- 
son Bros.  Co..  12  Cal.  App.  658,  108  Pac.  IBl ; 
Fairbalm  v.  American  River  Electric  Co., 

170  Cal.  115-118,  148  Pac.  788.  The  Instruc- 
tion l8  not  open  to  the  criticism  that  It  would 
lead  the  Jury  to  believe  that  defendant  own- 
ed and  controlled  all  of  the  instrumentalities 
for  the  application  of  electric  power,  includ- 
ing the  machinery  and  wires  of  the  pumping 
station  Itself.  Thwe  was  no  qaestitti  bnt 
that  defendant  had  Installed  all  of  the  In* 
strumentalitles  owned  and  used  by  Mr.  Beis 
goi,  and  in  that  seiiae  It  had  afforded  meana 
for  the  service.  The  Instruction  was  ap- 
proved by  the  Supreme  Gooxt  of  Alabama  In 
Alabama  CSty,  ete.,  B.  B.  Oa  v.  Appleton. 

171  Ala.  824-831,  54  Sooth.  688,  Ann.  Gas. 
1918A,  1181. 

Defendant  erlttdKee  the  tenth  Instruction 
npcm  the  groond  that  It  failed  to  apprise  the 
iniT  of  Mr.  B«rgen's  duty  to  ezerdse  <vdl- 
nazy  care,  bat  the  InBtruetion  In  terms  does 
state  hla  dnt^  In  that  re^rd.  In  brief.  It 
Informed  Uie  Jury  that  If  by  reason  of  de- 
fendanfa  Installation  of  dangerons  ctmnee- 
tlons  and  defective  ground  wires  an  excessive 
voltage  ot  electricity  was  permitted  to  enter 
the  drop  cord  In  the  pit,  and  if  plaintiff'B  in- 
lfilP.-18 


testtfte  "while  using  ordinary  care^  came  into 
contact  with  de  oord  and  was  killed,  plain- 
tiff was  aitltl«l  to  recover. 

[It,  IS]  The  devoith  tautmctbm  stated  the 
nUe  that  If  plalntiiT  had  established  hy  a 
preponderance  of  evidence  the  death  of  her 
decedent  while  he  was  ezerdaijig  ordinary 
care,  by  an  excessive  and  dangerons  catimA 
furnished  hy  defendant  throned  the  ^etftrie 
light  wire,  it  then  devolved  iip<m  defendant 
to  show  that  the  excessive  voltage  was  not 
due  to  Its  negl^^ence.  ISils  did  not  unduly 
extend  the  doctrine  res  ^sa  loquitur  as  ap- 
pellant complains  that  It  did.  Such  control 
as  Mr.  Bergen  exercised  over  the  equipment 
of  his  pumping  station  conld  not  have  re- 
sulted In  an  Increase  of  the  voltage ;  there- 
fore the  presence  of  a  death-dealing  current 
in  the  wire  through  which  defendant  had 
contracted  to  furnish  a  current  of  110  volts 
was  sufficient  to  afford  reasonable  evidence 
of  negligence  on  Its  part.  It  is  the  rule  In 
this  state  that  where  electricity  Is  furnished 
to  a  system  Installed  and  operated  exclu- 
sively by  the  owner  of  the  premises  the  doc- 
trine res  ipsa  loquitur  has  no  application. 
Hill  V.  PadBc  Gas  &  Electric  Co.,  22  CaL 
App.  788,  136  Pac.  492.  But  where  the  de- 
fendant in  such  a  case  had  some  control  of 
the  situation,  either  by  reason  of  Its  con- 
structiou  or  Its  operation  of  plaintiff's  plant, 
a  showing  of  accident  without  plalntlfTs 
fault  shifts  the  burden  of  proof.  The  Jury 
was  carefully  Instructed  that  the  mere  hap- 
pening of  the  accident  raised  no  presumption 
of  defendant's  negligence. 

The  twelfth  Instruction  was  In  its  material 
part  a  quotation  of  section  8281  of  the  Civil 
Code,  defining  damages.  It  had  no  tendency 
to  Impress  the  Jury,  as  appellant  fears,  with 
the  Idea  that  the  corporation  was  a  law- 
breaker. 

[14]  The  final  criticism  of  the  instructions 
Is  that  they  unduly  emphasized  the  matter  of 
damages  because  seven  of  them  made  men- 
tion of  that  subject.  Ko  objection  is  urged  to 
the  substance  of  these  Instructions,  but  we 
are  told  that  devoting  so  much  attention  to 
the  matter  of  damages  might  well  have  led 
the  jnrors  to  believe  plaintiff  entitled  to  com- 
pensation. With  equal  force  it  might  be  said 
that  the  court's  elaboration  upon  that  subject 
might  have  caused  jurors  to  devote  great 
care  to  the  consideration  of  the  evldeaoe 
before  they  could  feti  Justified  In  awarding 
a  verdict  requiting  defendant  to  pay  damag- 
es. Defendant's  point  has  the  charm  of 
nov^ty,  but  possesses  no  substantial  merit 

Other  questions  discussed  In  the  briefs 
do  not  require  consideration  here,  as  they  are 
substantially  covered  by  that  which  Is  writ- 
ten above. 

The  Judgment  and  order  are  affirmed. 

We  concnr:  HBNBHAW.  J.;  LOBI- 
OAN,  J. 
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KIRKPATRICK  et  al.  t.  INDUSTRIAL  AC- 
CIDENT COMMISSION  OP  CALIPOR- 
NIA  et  aL  (Glv.  2044.) 
(Diitiiet  Oonrt  of  Appeal,  Second  Dbtriet,  OalS- 
fonia.   Oct.  12,  1916.) 

1.  Master  and  Servant  ^=9417(7)— Iitjubt 
TO  Servant  —  Workmen's  CouFENBATion 

ACr-<k)NCLU8ZVEHE8S  OT  FlNDINQS. 

Where  the  erideoce  tends  to  support  the 
Industrial  Accidoit  Comtnissim's  fiacUng  of 
fact  that  the  employs,  when  fatally  injured, 
was  in  the  employ  of  hia  employer,  though  fur- 
nished to  another,  such  findins  is  final,  and  will 
not  be  reviewed  on  certiorari. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Swrrant,  D«&  D^.  «i»417C7).] 

2.  MA81XB  AND  SBKTAHT  «S>8ei— WOBBSCEN'S 
COUFEIVSATZON   AOT  —  '  'EhCPLOTER* '  —  '  'HM- 

pLOTfi '  '—Statute. 
Under  Workmen's  Compensation  Insurance 
and  Safety  Act  (St.  1913,  p.  284)  H  18,  14,  de- 
fining "employer'  to  include  every  person  who 
has  any  person  in  service  under  a  contract  of 
hire,  express  or  implied,  and .  "employifi"  to  in- 
clude every  person  in  the  service  of  an  employ- 
er, one  regularly  emplc^ed  as  a  driver  and  team* 
ator  for  one  engaged  in  cmitract  teaming,  who 
was  directed  to  take  a  team  and  haul  lumber 
for  another  party,  and  who  used  his  employ- 
er's hone  and  the  other  party's  wagon  when  the 
fatal  accidoit  ocenrred,  was  then  In  tiie  employ 
of  his  regular  onployer. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <8=3361. 

For  other  definitions,  see  Words  and  PhraBes, 
First  and  Second  Series,  Employ^;  Employer.] 

3.  Mabteb  and  Sbbvajit  «s»861— Wobkheh's 

COMPINSATIOW  Act— "IMIOCDIATE  EJmPLOT- 

IB"— Statute, 
In  such  case,  the  regular  employer  of  the 
decedent  did  not  stand  in  any  different  relation 
than  that  of  an  "immediate  employer,"  as  those 
words  are  used  in  Workmen's  Compensation  In- 
surance and  Safetv  Act  (St  1013,  p.  294),  {  SO, 
subd.  d(l),  providing  that  the  liability  imposed 
by  the  sectioD  upon  a  principal  and  general  con- 
tractor, when  ouier  dian  the  immediate  onploy- 
er,  shall  exist  only  where  the  Injury  occurred  on 
or  in  or  about  the  premises  on  which  the  prin- 
cipal general  contractor  or  intermediate  con- 
tractor baa  undertaken  to  do  any  work,  or  where 
such  premises  or  work  ore  otherwise  nnder  his 
control. 

[Ed.  Note.— Por  otbe'r  cases,  see  Master  and 

Servant,  Dec.  Dig.  ^361.] 

Writ  of  Review  to  Industrial  Acddent 
Commission. 

Proceeding  under  Workmea's  GoDq>ensa< 
tlon  Act  by  James  McLeod  to  obtain  com- 
pensation for  the  death  of  his  son,  Jay  Mo- 
Leod,  opposed  by  Roy  Klrkpatrlck,  employer, 
and  the  Southwestern  Surety  Insurance  Com- 
pany, Insurer.  Compensatltxi  was  awarded 
by  the  Industrial  Accident  Commission,  and 
the  employer  and  the  insurer  petlticMi  for 
writ  of  review  as  to  such  order.  Award  af- 
firmed. 

Hlckcox  &  Crenshaw,  of  Lob  Angeles^  for 
petitioners.  Christopher  M.  Bradl^.  of  San 

Francisco,  for  respondents. 

CONREY,  P.  J.  A  writ  was  Issued  in  this 
proceeding  to  review  an  order  of  the  Indus- 
trial Accident  Commission  whereby  it  award- 


ed to  the  dependent  pwrantB  of  one  Jtcy  Mo- 
Leod  OMDpensatlOD  for  his  accidental  death 
while  In  tlie  ansitv  ct  R07  Klrkpatrl^  de- 
fendant in  tbat  case  and  one  o£  the  petition* 
ers  herein.  Jay  McLeod  was  regularly  em- 
ployed bj  KlidEpatrtek  as  a  dzlver  and  team- 
ster In  ccmnectlon  with  Elrkpatrlt^'s  busi- 
ness, wbldi  was  that  ot  contract  *Mniiiiy  and 
haullog.  On  that  ixr  the  BUnn  Lamber 
Company  reaoested  the  Pasadena  Transfer 
Company  to  fnxnUh  a  team  and  driver  for 
the  delivery  of  sona  lumber.  Tbe  Pasadena 
Transfer  Company  called  upon  Klrkpatrlck 
to  fnmish  a  team  and  driver  to  fill  tbla  or- 
der. niereiqMm  mrkpatrlck  dlxe(^  Me* 
Leod  to  take  his  team  and  do  the  hauling 
required.  As  Klrkpatrlck  did  not  have  a 
wagMi  anitable  for'taanUng  lumber,  a  wagon 
of  i^e  Paaadma  Tnuufer  Company  wms 
used.  While  using  said  wagon  and  the  horses 
of  KtekpatriCk  In  ImnUng  lumber  tat  tihe 
Bllnn  Lumbar  Company,  the  aoddent  ooenr-^ 
red  wlilch  resalted  In  tbe  deatb  of  McLeod.' 
Tbe  Southwestern  Surety .  Insurance  Ciom- 
pany  it  the  insurance  carrier  for  Klrkpatrlck 
and  had  insured  blm  agalnBt  liability  for 
compensation  for  Injuries  sustained  by  his 
employes  In  connection  with  his  business. 

Petttl<»Ma*  first  contentimi  Is  that  at  tbe 
time  of  the  accident  McLeod  was  not  tbe 
employe  €t  Klr^Mtrlck,  but  was  Uie  empl<^ 
of  Che  Bllnn  Lumber  Company,  and  that 
ttierefore  Klrpatrlck  was  not  liable  for  com- 
pensatlmi  to  McLeod  or  to  Ms  dependents. 
The  argument  Is  based  up<Mi  rules  .whlcii 
often  have  been  enforced  in  cases  arising  oat 
of  Injuries  to  third  persons  through  negli- 
gence of  employes,  and  cases  arising  out  of 
negligence  resulting  In  Injuries  to  employ^, 
wherein  it  became  necessary  to  determine 
who  was  tbe  employer  or  master  respouslUe 
for  tbe  acts  of  the  servant  or  liable  for  In- 
juries to  the  servant.  It  has  sometimes  been 
held  that,  where  the  direct  or  Immediate  em- 
ployer furnishes  hie  servant  to  a  third  pw- 
8on  to  do  work  of  the  latter  and  places  tbe 
employ^  under  the  exclusive  control  of  eadb 
third  person  In  the  performance  of  the  work, 
the  employe  becomes  for  that  particular  pur^ 
pose  the  servant  of  him  to  whom  the  employ^ 
Is  furnished,  with  resultant  reqyonslbillty  on 
the  part  of  the  employer  whose  work  is  be- 
ing done.  An  Instance  of  this  kind  is  shown 
in  Cotter  v.  Undgren,  106  Cal.  602,  89  Pac. 
9S0,  46  Am.  St  Bep.  255.  It  was  there  held 
that  the  defendant,  who  was  the  first  or  gen- 
eral employer  of  tlie  servants  whose  negll- 
gence  caused  plaintiffs  Injuries,  was  not  re- 
sponsible for  their  negligence,  because  the 
work  In  which  the  servants  were  employed 
was  not  work  of  the  defendant,  and  the  de- 
fendant had  not  at  that  time  the  control  or 
right  to  cootrol  «*  supervise  tbe  conduct  of 
the  servants  In  doing  tliat  woik. 

[1]  But  even  in  negllgeoce  cases  It  does  not 
always  follow  that  the  general  employer  la 


^s>rw  other  OMW      tame  tapio  and  KBT-NUUBBR  In  all  Key-Numbered  Dlgeeta  and  ladezaa 


Digitized  by 


Google 


Cap  KIBKPATRICK  v.  INDUSTBIAIi  ACeiDSNT  OOaCMISSION 


freed  from  req;>oii0lbUltr  by  tiie  mere  act  ot 
Mrlng  out  I1I0  6iiq>loy6B  to  third  perstKis  to 
be  oaed  by  them  In  the  perfomiance  of  their 
work.  Thtu  In  Stewart  t.  California  Im- 
prorement  Oa.  181  OaL  126.  68  Pac  177,  724, 
62  I4.  B.  A.  206,  the  deCendact  company  had 
employed  one  Conger  as  engineer  to  manage 
a  steam  roller  owned  by  It  The  steam  roll- 
er, with  the  engineer  In  charge,  was  hired 
out  t>y  the  company  to  the  city  of  Oakland 
for  use  In  rolling  and  levying  a  street,  each 
use  being  under  the  direction  ot  the  snperln- 
tendent  of  streets.  The  plalntlfl  suffered  in- 
Joiies  eansed  by  negligence  <tf  the-  engineer, 
who  carelessly  let  off  steam  from  the  engine 
wttboat  glTlng  warning  thereof,  thereby 
frightening  the  plaintiff's  horse.  It  was  held 
that  under  the  glyen  dicomatanoea  the  re- 
lation of  master  and  seryant  existed  between 
the  defendant  company  and  its  oiglneer,  and 
not  between  the  dty  of  Oakland  and  said  en- 
gilnetf.  "Ban  the  dty  simply  hired  the  use 
of  the  street  roUsr  outfit  from  the  defendant 
company— to  wit,  Uie  roller,  aiglne,.and  the 
engineer  to  nutnage  the  same— for  so  much  a 
day.  The  city's  ageot— f<H«nian  of  the  street 
superintendent — only  directed  or  snperrlsed 
how  and  where  the  street  shonld  be  rolled ; 
be  did  not  have  the  contnd  w  management 
of  the  engine;  this  was  subject  entirely  to 
the  judgment  of  the  engineer,  the  servant  of 
tbe  owner,  the  defendant  company,  who  had 
selected  and  employed  him  for  that  special 
purpose,  paid  him  bis  wages,  and  had  the 
sole  right  to  discharge  him."  So  here,  the 
Industrial  Accident  Commlsslffli  may  well 
hare  concluded  from  the  evidence  that  the 
Bllnn  Lumber  Company  simply  hired  the  use 
of  the  team  and  driver  to  deliver  its  lumber, 
without  in  any  way  Interfering  with  the  con- 
trol or  management  of  the  team  by  McLeod 
as  servant  ot  Klrkpatrlck,  who  had  selected 
and  employed  him  for  that  special  purpose, 
who  paid  him  his  wages  and  had  the  sole 
ri^t  to  discharge  him.  The  evidence  thus 
tending  to  support  the  Commission's  flndlng 
of  fact  to  the  effect  that  McLeod  at  the  time 
of  receiving  his  injuries  was  In  the  employ  of 
Kizfepatridc,  sudti  findings  are  final  and  will 
not  be  reviewed  in  this  proceeding,  since  they 
present  only  gue8tl<nis  of  fact  and  not  of  law. 

[2]  The  Workmen's  Compensation,  Insur< 
ance  and  Safety  Act,  In  sections  13  and  14 
tlkoreof,  furnishes  Its  own  definition  of  the 
terms  "employer"  and  "employ^**  The  term 
"ottployer^  Indndes  every  pctschi  who  has 
any  penon  in  service  under  any  contract  of 
Uie,  express  or  implied.  The  term  "em- 
pioye'  Includes  every  person  thus  In  the 
service  of  such  employer.  The  decisions  In 
neSUgenoe  cases  sndi  as  those  above  men- 
tl4Mked  an  not  neceasarUy  contndllng  In 
cases  Ute  the  present;  tar  the  liability  of 
tbe  enqdoTW  in  this  case  arises,  not  frran 
any  mrang  done  by  him,  but  from  the  statute, 
whAA  Imposes  sodi  liaMlity  upon  persons 
bearing  toward  each  other  the  relation  of  em- 


m 

^yer  and  employ^  as  defined  In  the  statute. 
WMle  this  appears  to  be  the  first  case  in  this 
state  in  which  the  courts  have  been  called 
upon  to  review  an  award  of  the  Commission 
for  Injuries  rec^ved  by  an  employ^  hired 
out  by  one  employer  to  another,  the  same 
questions  have  been  presented  under  the 
Workmen's  Compaisatton  Acts  in  other 
states. 

In  Dale  v.  Saunders  Bros.  '(S.  X.)  112  N. 
B.  671,  the  award  was  made  to  a  widow  and 
children  for  the  death  of  one  Frank  I>ale. 
The  general  employer  In  that  case,  like  Klrk- 
patrlcb  in  this  case,  was  engaged  In  the  team- 
ing business  and  in  hiring  out  teams  with 
driven  for  tracking  purposes.  Dale  was  sent 
with  a  team  to  work  for  one  Walsh,  by  tak- 
ing  sand  from  Walsh's  sand  pit  and  d^ver- 
ing  It  to  his  customers.  'Bib  Court  of  Ap- 
peals, after  laterri^  to  the  mlea  wbldi  we 
also  have  mentioned  as  applied  In  negligence 
cases,  declared  Uiat  the  qnestitm  In  this  case 
WM  not  one  ct  rsqiMistbillty  for  netflgwt  in- 
juries Inflicted  up<m.  strangers,  nor  upon  an 
employd;  that  the  doctrine  oi  respondeat  su- 
perior had  no  ai^Ucatlon  there,  nm  were  the 
rales  of  employers'  llabllUy  for  negligence 
controUlng— and  it  was  held  Out  Dale  was 
working  tot  Saunders  Bros,  as  a  teamster; 
that  be  was  engaged  In  teaming,  not  In  the 
<qperation  of  a  sand  pit  In  Uke  manner  it 
might  be  raid  In  the  present  case  that  Mc- 
Leod was  en^iged  in  teaming,  which  was  the 
business  of  Klrkpatrlck,  and  not  In  tlie  lum- 
ber business,  which  was  the  business  of  the 
BUnn  lAmber  (Xmipany. 

In  Bongo  v.  Waddlngton  &  Sons,  87  N.  J. 
Law,  895,  9i  AtL  408,  a  similar  case  arose. 
There  tbe  Supreme  Court  ot  New  Jersey  de- 
termined that  the  petlUoner,  who  had  been 
Injured  in  the  course  of  his  employment, 
was  the  employ^  of  Waddlngton  &  Sons,  the 
contracting  teamsters,  who  employed  him  by 
the  day,  and  who  had  let  Mm  out  for  the  day 
to  haul  sand  and  other  building  materials 
for  a  third  person.  In  ttiis,  as  In  the  New 
York  case,  the  terms  of  the  statute  were  not 
identical  with  those  of  the  California  statute. 
They  are  sufflcieutly  alike,  however,  to  indi- 
cate the  trend  of  opinlwi.  In  the  New  Jer- 
sey case  It  was  determined  that  the  person 
to  whom  the  team  and  driver  had  been  fur- 
nished by  Waddlngton  &  Sons  could  not  be 
held  liable  as  the  employer.  He  "had  no 
direct  dealings  with  the  petitioner;  he  bad 
nothing  to  say  on  the  question  how  much 
wages  petltlwer  should  be  paid;  the  only 
contract  that  he  made  was  a  contract  with 
Waddlngton  for  the  supply  of  a  team,  con- 
sisting of  a  wagon,  horses,  and  driver,  for 
which  he  paid  as  a  team.  There  was,  of 
course,  ample  evidence  to  justify  an  award 
as  against  Waddlngton,  and  this  is  what  we 
thliric  the  court  ou^t  to  have  done." 

[t]  Petmoners  further  contend  that  *'Elrk- 
patri(ft,  not  being  the  Immediate  employer, 
would  be  considered  as  a  principal  and  In- 
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termedlate  contractor,  and  would  be  exclud- 
ed from  liability  under  snbdivlelon  1  of  sub- 
division 'd,'  section  30  of  the  Wortmen's 
Compensation,  Insurance  and  Safety  Act** 
Even  without  taking  into  consideration  the 
ellect  of  section  30  under  the  construction 
glroi  to  It  in  Carstens  t.  PlUsbnry,  158  Paa 
218,  and  Sturdlvant  v.  Pillsbury,  158  Pac. 
222,  we  are  of  opinion  that  Klrkpatrlck  does 
not  occupy  any  different  relation  than  that 
of  an  "Immediate  employer,"  as  those  words 
are  used  in  said  section  80. 

Finally,  petitioners  contend  that  the  act 
under  consideration,  bo  far  as  It  provides  or 
attempts  to  provide  for  compensation  to  oth- 
ers than  employes,  la  imc<Histltatl<xiaL  This 
question  has  been  determined  adversely  to 
petitioners'  contention,  by  a  recent  dedslon 
of  the  Supreme  Court  Western  Metal  Sup- 
ply  Co.  V.  PlllBbnry,  156  Pac. 

The  award  is  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


DELLABINGA  T.  HOOKBB  et  aL  (Oiv.  1389.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.  Oct  12,  1916.) 

Appeal  and  Ebbob  <^1183— FAiz.nBB  to 
OnvB  AnovuKNx  to  tJuerrAiN  Apfbal. 
In  an  action  to  quiet  title,  where,  prior  to 
plaintiff's  request  for  diamisBal,  a  defendant  had 
answered.  Betting  up  ownership  and  aBking  for 
an  adjudication  in  nls  favor,  and  plaintiff,  on 
appeal  from  an  order  made  on  defendant's  mo- 
tion directing  that  the  order  of  dismissal  enter- 
ed on  plaintiff's  request  be  set  aside,  being  ad- 
vised at  the  suggestion  of  defendantfs  counsel 
at  the  time  for  oral  argument  that  the  con- 
troversy had  been  settled,  and  that  only  moot 
queatious  wore  now  involved,  fails  to  furnish 
any  Btipulation  on  which  to  authorize  the  court 
to  enter  order  of  dismissal,  the  court  wUl  af- 
firm, the  record  showing  no  reascoL  why  the  or- 
der should  be  disturbed,  being  left  without  ar- 
gument offered  by  plaintiff  to  suBtaln  his  up- 


[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  44S0-446S;  Dec.  Dig. 
«:s>1133.] 

Appeal  from  Superior  Court,  Kern  County ; 
Paul  W.  Bennett,  Judge. 

Action  by  Luvlsa  Dellaringa  against  B.  T. 
Hooker  and  others.  From  an  order,  made  on 
motion  of  defendant  Hooker,  directing  that 
an  order  of  dismissal  of  the  action  thereto- 
fore entered  upon  the  written  request  of 
ptainttfTs  attorneys  be  set  aside,  plaintiff 
appeals.  Order  affirmed. 

W.  W.  Eaye,  Boweo  Irwin,  and  Emmons 
&  Hudson,  all  of  Bakers&eld,  for  appellant 
John  F.  Poole,  Of  Los  Augcles,  for  respond- 
ents. 

JA&Ifl>S,  J.  This  appeal  was  taken  from 
an  order  of  the  superior  court  made  on  the 
motion  of  defendant  E.  T.  Hooker.  This  or- 
der directed  that  an  order  of  dismissal  of 
the  action  theretofore  entered  upon  the  writ- 


ten request  of  the  attoni^  for  tibe  plalntifl 
be  set  aside.  The  action  was  to  Qulet  titl^ 
and  defendant  Hooker  had  answered  prior  to 
the  request  made  tm  the  dismissal  of  the 
action,  in  which  answer  he  set  op  ownership 
in  the  property  in  controversy  and  asked  for 
an  adjudication  to  be  made  in  his  favor.  A 
clerk'El  transcript  was  prepared  under  the 
alternative  method  of  appeal,  and  that  Is  the 
only  document  which  has  been  filed  in  this 
court.  At  the  time  set  for  oral  ai^nment  no 
counsel  for  am>e]laiit  appeared,  and  counsd 
for  respondent  being  present  stated  that  the 
controversy  had  been  settled,  and  that  only 
moot  questltms  were  therefore  now  involved. 
However,  the  appellant,  upon  being  advised 
of  the  saggestlon  made,  has  failed  to  furnish 
any  stipulation  upon  wU^i  to  authorise  the 
court  to  enter  an  order  ot  We 
are  left  vlUioat  any  airgument  ofEeied  by  the 
appellant  to  soataln  the  appeal  taken.  An 
examination  of  the  record  '^tyiw^  to  oar 
minds  no  reason  why  the  order  of  the  court 
dMuld  be  disturbed. 
The  order  is  affirmed. 

We  concor:  OONBBT,  P.  J.s  SHAW,  J. 


Ex  parte  DUPES.    (Or.  613J 

(District  Court  of  Appeal,  Second  District  Cal- 

ifbrnia.    Oct  17,  1816.) 

1.  DivoBCK  «5»S12  —  Action  —  Custodt  urn 
CHrLDBSn— appba]>-Statdtb. 

Code  Civ.  Proc  H  946,  949.  provide  that  the 
perfection  of  an  appeal  ataya  all  further  pro* 
ceedinga  upon  the  judgment  or  order  appealed 
from.  Pctitioner'a  bueuiand  bron^t  an  action 
for  divorce  and  for  the  costody  of  the  mioor 
children,  and  petitioner  asked  a  divorce  and 
custody,  and,  pending  the  trial,  the  court  award- 
ed their  coBtody  to  her,  and  on  findingB  that  the 
hu^and  was  entitled  to  a  divorce^  and  tliat 
petitioner  was  unfit  to  have  their  custody, 
awarded  their  custody  to  bim,  and,  after  pen- 
tioner'B  appeal  had  been  perfected,  vacatea  tlie 
temporary  order  and  gave  their  custody  to  the 
husband.  Beld^  that  the  apjpeal  stayed  all  pro- 
ccediii^;s  and  deprived  the  trial  court  of  jurisdic- 
tion to  make  any  order  pending  the  appeal,  so 
that  its  findings,  its  decrek  and  its  oi4er,  award- 
ing custody  to  the  luunand.  constituted  no 
ground  for  bis  asserted  right  to  th^  custody. 

[Ed.  Note.— For  other  cases,  sec  Divorce^  Cent: 
Dig.  i  806;   Dec.  Dig.  «=:»312.] 

2.  DiTOBOB  <t»312— OuaiODZ  or  Chjldbkic— 
Fitness— Appeai.. 

Pmding  such  appeal  a  new  proceeding  in- 
volving the  same  question  as  determined  there- 
in respectlQg  petitioner's  fitness  to  have  the  cus- 
tody of  minor  children  could  not  be  based 
thereon. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  I  806;  Dec.  Dig.  ^s^lZ] 

Petition  for  writ  of  habeas  corpus  by  Eu- 
genia N.  Dupes  against  T.  W.  Dupes  to  se- 
cure the  custody  of  petltl<mer's  two  minor 
chUdreo.  Ordered  that  the  custody  ol  the 
minors  be  surrendered  and  restored  to  peti- 
tioner. 


fts>ror  oUier  c&m  M*  MOM  tople  and  KBY-MUMDB!R  1b  all  Key-Numlwred  DigeiU  ami  ladtxu 
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If  acKnlgbt  ft  Ftb^erreO  and  P.  N.  Mr- 
eta,  of  Lm  Angetea,  for  petitioner.  CBuu.  N. 
Sean  and  E.  J.  Bmmtnu,  botb  of  Baken- 
fleld,  for  leepcndent 

SHAW,  J.  The  facta  are  as  follows:  On 
Pebmary  25,  1916,  T.  W.  Dupes  filed  a  com- 
plaint In  the  superior  court  of  Kern  county, 
wbereln  he  prayed  for  a  decree  of  divorce 
from  Eugraia  N.  Dupes  and  the  award  to 
him  of  the  care,  custody,  and  control  of  Jan- 
Ice  and  Bernard  Dupes,  minor  children  of 
the  parties,  who,  It  appears,  were  at  the  time 
liTlug  with  their  mother.  By  answer  and 
cross-complaint  Eugenia  N.  Dupes  asked  that 
she  be  awarded  the  decree  of  divorce  and 
likewise  awarded  the  care  and  custody  of  the 
cbUdreu;  each  of  said  parents  allef^ng  the 
other's  unfitness  to  have  control  of  them. 
Pending  the  trial  an  order  was  Issued  to  Bu- 
senla  N.  Dupes  requiring  her  to  show  cause 
why  an  order  should  not  be  made  awarding 
the  custody  of  the  children  to  their  father, 
and  this  matter  coming  on  for  hearing,  the 
cMurt,  pursuant  to  stipulation  of  the  parties, 
on  March  6.  1916,  made  an  order,  anbject  to 
Buch  further  order  as  might  be  made,  award- 
ing the  custody  of  the  children  to  the  moth- 
er. The  ease  was  tried,  and  on  July  22, 1916, 
the  ooart  made  findings  In  said  action  upaa 
-wbldi,  as  a  oon<Aual<Hi  of  law,  it  found  that 
T.  W.  Dupes  was  entitled  to  a  decree  of  di- 
vorce and  that  Eugenia  N.  Dupes  was  unfit 
to  hare  the  custody  and  care  of  the  minor 
diildren,  and  awarding  tbelr  custody  to  the 
father.  Three  days  thereafter,  to  wit,  oa 
Jnly  20,  1916,  the  defraidant  In  said  action, 
Eugenia  N.  Dupes,  perfected  an  appeal  from 
said  Intoriocutory  Judgment  After  the  ap- 
peal had  been  perfected,  and  on  July  26, 
1916,  the  court  made  an  order  reciting  that 
wbneas,  befion  the  bearing  of  said  aotlon 
vfioa  its  merits,  to  wit,  on  Maidt  0,  1916,  an 
order  had  been  made  awarding  the  care,  cus- 
tody, and  cmtnA  at  said  minor  cbUdrvu  to 
the  defradant  Eugenia  N.  Diqies,  and  the 
court,  having  at  the  conclusion  of  the  trial 
of  the  action  found  that  defendant  was  not 
a  fit  and  proper  perscm  to  have  the  care  ci 
said  dtdldren,  and  it  having  appsaxed  bgr  the 
evidence  introduced  that  T.  W.  Dnpes  was  a 
proper  person  to  whom  their  care  and  cue- 1 
tody  should  be  awarded,  ordrand  that  said 
temporary  order  made  on  the  6th  day  of 
March,  1916,  be  vacated,  and  the  care,  cus- 
tody, and  control  of  said  children  awarded 
to  th^r  l&tbcr,  T.  W.  Dupes.  Thereafter,  cm 
July  31,  1916,  the  court  by  an  order  directed 
tbe  sheriff  of  Kem  county  to  take  Into  his 
custody  and  driver  to  the  court  said  Janice 
and  Bernard  Dupes,  to  be  disposed  of  accord- 
ing to  the  order  of  court,  and  further  ordered 
tbat  a  copf  <a  the  coder  so  made  be  delivered 
to  the  mother,  then  having  possession  of  the 
children.  The  sheriff  complied  with  this  or- 
der and  took  from  the  motber  the  possession 
of  flie  ddldren  and  produced  them  in  court; 
whereupon,  oa  the  nme  day,  to  wtt,  July  31, 


1916,  the  court  ordwed  the  sheriff  to  Imme- 
diately deUver  the  cidldren  to  their  father. 

B7  the  return  made  In  resptmse  to  the 
writ  T.  W.  Dupes  bases  his  right  to  the  cos- 
tody,  care,  and  control  c£  the  minors  up<»i 
the  findings  of  tact  showing  petitioner's  un- 
fitness to  have  (Aiarge  of  the  children,  and 
upon  the  Interlocutory  decree  made  July  22, 
1916,  awardiiuc  the  custody  of  the  children 
to  the  plalntUf  In  said  action,  and  also  upon 
the  order  of  ttie  superior  court  made  after 
the  perfecting  of  the  appeal  from  said  Inter- 
locotfHry  decree  (and  which  said  order  pur- 
ported to  vacate  and  s^  a^de  the  order 
awarding  the  custody  (tf  the  children  to  Eu- 
genia N.  Dupes  on  March  6,  1916),  pursuant 
to  which  the  sheriff  was  on  July  81,  1916, 
directed  to  take  possession  the  children 
and  d^ver  than  to  the  father. 

[1]  The  efEect  of  the  perfecting  of  an  ap- 
I>eal  is  to  stay  all  further  proceedings  upoa 
the  Judgment  or  order  appealed  from  or  ma^ 
ters  embraced  therein  in  the  court  below. 
Sections  946,  949.  C!ode  CUv.  Proa  It  aper- 
ates  to  remove  the  subject-matter  ol  the 
adjudication  from  the  Jurisdiction  of  the 
court  below  pending  the  appeal,  and  sus- 
pends the  power  of  that  court  to  enforce  its 
order  until  the  ai^eal  Is  det^mlned.  Bz 
parte  Queirolo.  119  GaL  685.  61  Pac.  956. 

"Tbe  effect  of  the  appeal  is  to  remove  the  sub- 
ject-matter of  the  order  from  the  JurlBdiction  of 
the  lower  conrt,  aod  tbat  court  is  without  pow- 
er to  proceed  further  as  to  any  matter  embraced 
therein  until  the  appeal  is  determined."  Vos- 
burg  V.  Vosburg,  137  CaL  ^3,  70  Pac  478. 

The  fitness  of  the  respective  parties  as  cus- 
todians of  the  children  was  <me  of  the  issues 
Involved  to  the  action  and  tried  by  the  court, 
and  as  to  which  it  fonnd  the  motlier,  Eu- 
genia N.  Dui>e8,  was  not  a  proper  person  to 
have  c<Hitrol  of  the  children,  that  the  father 
was  a  fit  person  to  whom  the  control  should 
be  awarded,  and  so  ordered. 

The  mother,  however,  under  and  by  vir- 
tue of  the  order  of  March  6th  awarding  her 
tbe  custody  of  the  children,  had  possession 
of  tbem,  and,  since  the  stay  of  proceedings 
pending  appeal  has  the  legitimate  effect  of 
kecking  the  subject  thereof  in  the  condition 
in  which  it  was  when  the  stay  of  proceedings 
was  granted  (Sdiwarz  v.  Superior  Court,  111 
Cat  113,  43  Pac.  680).  It  would  seem  dear 
that  tbe  decree  from  whldi  the  apiical  was 
perfected  should  constitute  no  ground  upon 
which  respondent  could  found  his  right  to 
the  custody  of  the  children.  This 'being  tme, 
the  order  awarding  their  custody  to  T.  W. 
Dupes,  aa  embodied  In  tbe  ^cree  tzota  which 
the  appeal  was  perfected,  left  in  full  force 
and  effect  the  order  of  March  6th,  under 
which  petitioner  was  awarded  ccmtrol  oi  the 
children.  Since  perfecting  the  aEQ)eal  the 
subject  of  tbe  lltigatlm  was  removed  fran 
the  lower  court,  It  would  seem  equally  clear 
that  the  court  was  without  Jurlsdlcticm  to 
make  the  order  of  July  Slst  purporting  to 
vacate  and  annul  tbe  order  of  Mardi  6tii, 
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mnd  directing  the  sheriff  to  take  the  children 
from  the  mother  and  deliver  them  to  the 
ftither.  Oar  ccmcliul<m  Is  that  the  appeal 
stayed  all  proceedings  upon  the  decree  and 
order  embraced  ttiereln  and  lemored  the  case 
from  tile  trial  oonrt,  thus  dq^rlTlng  it  of  jn- 
rlsdictlfm  to  make  any  order  as  to  the  snb- 
Ject-matter  thereof  pending  the  appeal 
Hence  ndUier  the  flndlngs,  decree  baaed 
there<Hi,  nor  the  order  made  after  the  appeal 
was  taken  pnrpcorttng  to  racate  the  order  of 
March  6th  constltate  any  ground  for  respond- 
ent's asserted  right  to  the  control  and  cus- 
tody of  said  mlninrs.  See  Tosbnrg  t.  Tos* 
burg,  and  Bx  parte  Qneirolo,  sopra. 

[2]  It  is  also  (Claimed  that  petitioner  la  not 
a  fit  and  proper  person  'to  heve  tbe  care  and 
control  of  said  minors.  Spedfle  acts  of  neg- 
lect of  the  children  occurring  prior  to  the 
trial  and  a  course  ct  mlscondu<^  pursued  by 
petitioner  prior  thereto  are  set  forth  In  the 
return,  to  prove  which  numerous  aflUavlts 
are  presented.  These  affidavits,  however,  re- 
late to  acta  of  omlssltm  and  commlsslrai  on 
the  part  of  petitioner,  as  stated,  occurring 
beftoe  the  trial  at  the  Issues  Invcdved  In  the 
lltigaticHi  and  tiier^  rtiled  upon  to  show 
her  unfitness.  Pending  the  appeal  a  new 
proceedliv  involving  ttie  same  qnesUon  can- 
not be  based  thereon. 

It  Is  ordered  that  ttie  custody  nt  said  Ber- 
nard Dupes  and  Janice  Dvpea  be  by  T.  W. 
Dupes,  the  respondent  herein,  surrendered 
and  restraed  to  petttt<Hier,  Bugenia  N.  Dupes. 

We  concur:  CONBET.  P.  J.;  JAMBS,  J. 


KILAMBB  T.  INDUSTRIAL  AGO.  COMMIS- 
SION or  STATE  or  CAHPOBNIA 
•t  al    (OlT.  2088.) 

(District  Oonrt  of  Appeal,  Second  District,  Cal- 
ifornia. Oct  12,  1»1&) 

MAsrrKB  AMD  Sebvaut  «=»861— Wobkmeh's 
Compensation  Act— Injitbt  to  "jAmroB" 

— "HOBTIOULTUBAL  IiABOB." 

Under  the  Workmen's  Gompensatiosi  Act 
(St  1918>  p.  ^4)  1 14,  exduding  firom  its  opera- 
tion employta  engaged  in  horticultural  labor, 
whttre  a  janitor  of  a  dancing  hall  and  dwelling 
hooae  was  injured  by  stepping  on  a  palm  thorn 
while  proDing  a  fig  tree  on  a  lot  adjacent  to  his 
employer*!,  used  in  part  for  a  garage,  the  Krr- 
nnt  was  not  entltlea  to  compenBation,  as,  when 
injured,  he  was  engaged  in  "horticulturi^  la- 
t>or,"  the  labor  of  caring  for  grass  lawns,  trees, 
Bbrubbery,  and  flowers,  and  not  engaged  as  a 
"janitor,"  a  person  employed  to  take  oiarge  of 
a  building  and  rooms  therein. 

[Bd.  Note. — For  otiier  cases,  see  Master  and 
Servant,  Dec  Dig.  .«»861. 

Tor  oUier  deflnitiMis,  see  Words  and  Fhraaes, 
First  and  SeC(»d  Series,  Janitor.] 

Proceedings  under  the  Workmen's  OcHupen- 
sation  Act  by  Oscar  Ofalsson  for  compensa- 
tion for  personal  injuries,  opposed  by  Henry 
J.  Kramer,  the  employer.  Iliere  was  an 
award  by  the  Industrial  Accident  CommlB- 
sion,  and  to  review  its  actltm  the  employer 


petitions  for  oertioraxL  Award  set  aside  and 
annulled. 

Jones  it  Btrans  and  Gibson,  Dunn  & 
Omtcher,  all  of  Los  Angeles  (Norman  S.  Ster- 
ty,  of  Los  Angeles,  of  counsel),  for  petitioner. 
V.  M.  Shepard,  ot  Los  Angeles,  and  C!hrlsto- 
pher  M.  Bradley,  <tf  San  Francisco,  for  re- 
wondats. 

SHAW,  J.  Certiorari  to  review  the  action 
of  the  industrial  accident  commission  In 
awarding  benefits  to  Oscar  Ohl&son,  an  em- 
ployd  of  petitioner  H«iry  J.  Kramer. 

[1]  The  findings  are,  nnfortunately,  meager 
in  detailing  the  facta  apon  which  the  com- 
mission based  its  conclusion.  Such  being  the 
case,  we  may  refer  to  the  evidence,  not  to 
vaiy  or  contradict  the  findings  of  foct,  but 
for  the  purpose  of  explaining  or  siyiplement- 
Ing  the  same.  Matter  of  Bheinwald,  108  App. 
Div.  420,  IfiS  N.  Y.  Supp.  698.  It  appears 
that  Ohlsstm  was  an  employfi  of  Kramer,  who 
conducted  a  dancfng  academy  In  a  buildiog 
which  was  also  used  by  him  for  the  purpose 
of  a  residence.  Adjoining  the  lot  upon  which 
this  building  stood  was  a  lot,  upon  the  rear 
of  which  there  was  a  garage,  reached  by  a 
driveway  from  the  street,  along  which  there 
grew  some  peach  and  palm  trees,  the  branch- 
es of  which  OTwhuog  the  driveway,  thus  in- 
terfering with  the  free  nee  thereto,  and  some 
26  feet  from  whldi  was  a  growing  fig  tree. 
Kramer  did  not  own  this  adjoining  lot,  but 
was  permitted  by  the  owner  thereof  to  use 
the  garage,  and  Ohlsson  bad  been  directed 
by  Kramer  to  trim  the  branches  of  the  palm 
and  peach  trees  which  ovwhung  the  drive- 
way. On  both  lots  were  plots  of  grass,  flow- 
era,  trees,  and  shrubbery,  nie  evideuoe, 
without  conflict,  shows  that  Ohlssmi  was  em- 
ployed by  Kramer  In  the  capacity  of  a  Jani- 
tor, the  duties  of  which  position  wen  to  take 
diarge  of  me  rowna,  sweep  and  dust  the 
same,  and  in  genural  keep  them  In  order, 
and  also  empl<^ed  as  a  gardener  to  look  aft* 
er  and  care  for  the  grass,  flowers,  shrubbery, 
and  trees  growing  upon  both  lots,  and  that 
he  performed  servioes  in  both  capadtiaa. 

The  commission  found: 

Tbit  OUmon  was  hijured  by  accident  "while 
In  the  emiiloyment  of  *  *  *  Henry  J.  Kra- 
mer as  a  janitor  of  a  dancing  hall  and  house 
and  garden  laborer."  (2)  "l^t  said  aoddent 
and  mjury  arose  oat  of  and  happened  In  the 
course  of  said  employment,  and  oetniTred  yrbOe 
the  said  empioyd  was  performing  service  grow- 
ing oat  of,  inddental  to,  and  In  the  ocmrse  of 
his  employmmt,  and  was  as  follows:  WhQe 
pruning  a  fig  tree  uimhi  a  lot  adjacmt  to  tbat 
occupied  by  bis  employe,  and  In  part  nsed  by 
such  employer,  a  garage  used  by  sudi  employer 
being  located  thereon,  and  the  drlvewsy  thereto 
on  such  property  having  along  its  border  palm 
and  peacn  trees  which  applicant  had  been  in- 
structed to  trim,  applicant  stepped  upon  and 
was  pierced  in  ankle  by  a  palm  thorn,  which 
occasioned  serious  disability,  ^lat  the  prun- 
ing of  such  fig  tree  without  spedfle  Instructions 
so  to  do  did  not  constitute  miscoodact  on  the 
part  of  the  applicant  or  take  hbn  outside  the 
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■cope  of  Ua  employimst,  bat  was  mch  an  act 
u  any  vmvio^  might  masonabl/  perforin  in- 
ddenUil  to  tSte  eourae  of  hii  onpioymflnL" 

[>]  It  thin  Avpean  tbat  OUssoo  was  em- 
ployed In  a  dual  c^padtr;  tbat  Is,  In  the 
capadtr  of  a  Janitor  for  a  dandng  hall  and 
a  honae-and  garden  labtwer.  ■  A  janUor  Is  de* 
lined  to  be  *'one  who  le  empk^ed  to  take  care 
of  a  pDbUc  bnUdlns."  As  generally  nndei^ 
stood,  the  turn  refisrs  to  a  person  ramloyed 
to  take  charge  of  a  bolldlng  and  rooms  there- 
in and  keep  the  same  dean'  and  In  order. 
Fa^in  V,  Mayor,  84  N.  T.  348.  For  the  pur- 
pose of  this  case  we  may  assome  that  the 
idc^ent  ot  a  person  In  audi  capacity  brings 
him  wltUn  the  opezatlm  of  the  statute.  Sec- 
tion 14  of  the  act  exdndes  fnmi  its  <vieratlon 
employ^  engaged  In  fann.  agrlctiltnral,  or 
bortlcnlturai  labor,  or  In  household  dcnnestlc 
serrloe.  In  the  llfl^  of  the  evidence  we  couf 
atmed  the  finding  that  Ohlsson  was  employ- 
ed as  a  house  and  garden  laborer,  as  refer- 
ring to  household  domestic  serrloe  mentioned 
Id  section  14,  and  the  caring  for  the  flowers, 
grass,  trees,  snd  shrubbery  growing  upon  the 
iwo  lots.  In  other  words,  the  service  per- 
formed by  Ohlsson  as  a  house  laborer  con- 
dsted  of  hona^old  domestic  service,  while 
that  performed  by  him  In  the  capadty  of  a 
garden  laborer  consisted  In  horticultural  la- 
bor. Clearly  the  labor  of  caring  for  grass 
lawns,  trees,  shrubbery,  and  flowbrs  Is  horti- 
cultural In  character.  See  deflnitloDs  of 
"horticulture"  In  Standard  Dictionary  and 
American  Encyclopedia.  Ohlsson  was  thus 
employed  for  the  performance  of  services  In 
two  cvtacitles:  One  that  of  Janitor,  tailing 
within  the  terms  of  the  act ;  the  other  as  a 
house  and  garden  laborer ;  employ&s  engaged 
therein  being  ezduded  from  its  operation. 
Hence,  if  the  injury  sustained  by  Ohlsson 
was  doe  to  an  accident  while  he  was  engaged 
Id  labor  as  and  under  his  employment  as  a 
gardoier,  he  would  not  be  entitled  to  the  ben- 
eSti  of  the  act,  unless  the  service  was  inci- 
dental to  the  work  of  Janitor.  The  pruning 
of  this  fig  tree  without  specific  Instructions 
80  to  do  might  well  be  regarded  as  within  the 
8coi)e  of  hla  employment  as  gardener,  since 
the  proper  care  thereof  required  such  work  to 
be  done.  It  did  not,  however,  Interfere  with 
the  use  of  the  drlvewiiy,  and  the  prunlog 
thereof  had  no  c<mDection  with  the  work  of 
Janitor  which  by  any  stretch  of  Uie  Imagina- 
tion could  render  It  Incidental  thereto.  There- 
fore the  conclusion  of  law  as  found  by  the 
commission  that  at  the  time  of  the  injury 
"the  applicant  employ^  was  not  engaged  In 
aoy  of  the  occupations  or  employments  ex- 
cepted by  section  14  of  the  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act  from 
the  pruvlsions  of  said  act"  Is  without  support 
in  the  facts  found.  Southern  Pacific  Co.  v. 
Plllsbury  et  aL,  170  Cal.  782,  151  Pac.  277. 
The  New  York  Compensation  Act  does  not 
apply  to  aU  employ^,  but  to  those  only  en- 
gaged In  certain  occupations  there  designat- 
ed as  extrabasardoua,  while  the  Oallfomla 


act  applies  to  all  ^cept  those  designated  as 
bdng  excluded  when  engaged  In  cutaln 
work.  This  b^ng  tme,  the  dedans  of  the 
New  YOTk  courts  In  like  cases  furnish  a  rule 
which  we  think  should  be  foUowed  In  the 
case  at  bar.  In  the  case  of  Gl^ner  v.  Qrosa, 
170  App.  DlT.  S7, 155  N.  T.  Supp.  946,  a  part 
of  the  duties  of  an  employ^  was  to  operate 
boilers  and  derators,  designated  as  extra - 
hasardoufi.  He  had  other  duties  to  perform, 
however,  which  were  not  within  those  so 
classed  by  the  Legislature,  and  was  Injured 
while  performing  some  of  the  latter  duties. 
In  holding  that  be  was  not  ^titled  to  recov- 
er, the  court  said: 

"Regard] era  of  the  contractual  or  colloquial 
designation  of  the  daties  or  position  of  an  In- 
jurecl  employ^,  the  gaestlon  remains  in  every 
mstance  as  to  the  work  which  be  was  in  fact  do- 
ing and  extant  to  which  his  wwk  came  withr 
in  the  category  of  the  oiumera^  nnph^ments. 
The  actuaUlT,  rather  than  the  appellation.  Is  the 
sound  basis  for  the  commission's  action  in  de- 
termining whether  an  anploy4  met  with  mishap 
in  the  course  ot  an  enumerated  nnployment. 

In  the  case  of  In  re  Sickles,  171  App.  Div. 
108,  1S6  N.  Y.  Supp.  864,  the  defendant  was 
engaged  as  warehouseman  In  storing  fruit, 
and  also  engaged  In  buying  and  selling  fruits. 
An  employ^  of  the  defendant  was  engaged 
part  of  the  time  In  oonnectton  with  defend- 
ant's business  as  a  warehouseman,  designated 
as  extrahasardous,  and  part  of  the  time  as 
a  salesman  in  buying  and  selling  fruit,  which 
latter  calling  was  not  within  the  operation  of 
the  statute.  He  was  Injured  while  engaged  in 
the  latter  business,  and  It  was  held  that  be 
was  not  entitled  to  recover  comp«isatlon 
therefw.  The  court  there  said: 

"The  difficulty  is  that  the  Noployer  was  en- 
gaged in  two  entirely  distinct  kinds  ot  bualneBS, 
one  of  which  was  not  within  the  protection  of 
the  statute,  and  that  the  claimant  was  Injured 
in  performance  ot  his  duties,  which  at  the  time 
of  the  injury,  solely  had  reference  to  that  kind 
of  business  not  thus  protected." 

So,  too.  where  an  employe  of  a  conunon  car- 
rier engaged  In  both  Intra  and  Inter  state 
transimrtatlon  Is  Injured,  his  right  to  recov- 
er under  the  federal  statute  will  depend 
upon  the  character  of  his  service  at  the  time 
of  his  injury ;  that  Is,  if  at  the  time  of  the 
Injury  he  was  engaged  In  interstate  work,  he 
may  recover  under  federal  statute;  otherwise 
his  rights* are  measured  by  the  state  law. 
Illinois  G.  B.  Ca  V.  Bebrens,  233  U.  S.  473, 
84  Sup.  Ct  646,  58  U  Ed.  1051,  Ann.  Cas. 
1914C,  163;  Colaaurdo  v.  Central  E.  R,  Go. 
of  N.  J.  (G.  a)  180  Fed.  832 ;  Erie  E.  Co.  v. 
Jacobus,  221  Fed.  335,  137  0.  C.  A  101.  Our 
conclusion  la  that  the  Injury  sustained  by 
Ohlsson  arose  out  of  and  was  in  the  course 
of  his  employment,  not  as  a  Janitor,  but 
while  engaged  In  garden  labor,  which  Is  In 
the  nature  of  and  included  within  the  term 
horticultural  labor,  for  which  he  Is  not  enti- 
tled to  the  benefit  of  the  act 

The  award  Is  therefore  set  aside  and  an- 
nulled. 

We  ctmcur:  OONBBY,  P.  J.;  JAMES,  J. 
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DAHNB  T.  SX7PERI0B  COURT  IN  AND 
FOR  SAN  DUQGO  OOUNTZ. 
(Clr.  2180.) 

pDistrict  Court  of  Appeal,  Second  District,  Cali- 
fornia.  Oct  12,  1916.   Rehearing  Denied  by 
Supreme  Court  Dec  11,  1916.) 

DXTOBCB  ^^201— PBOCKEDHfaS— APPZ.ICATION 

FOB  AixowANcB— Right  to  Pbiob  Hsariko. 
Where  plaintiff  in  a  divorce  action  alleges 
t^at  she  has  been  a  resident  of  the  state  for  1 
year  and  of  the  county  for  the  90  days  next  pre- 
ceding her  action  aa  required  by  Civ.  Code,  i  128. 
and  makes  the  verified  assertion  that  she  lis  with- 
out means  to  prosecute  the  action,  she  is  entitled 
to  have  her  application  for  allowances  heard  in 
advance  of  a  motion  to  dismiss  the  suit,  on  the 
ground  that  the  court  has  not  jurisdiction  of  ei- 
ther party,  as  said  section  does  not  impose  any 
limitation  on  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  IHvoxee,  Cent 
Dig.  SS  691.  692;  Dec  Dig.  «s>201.] 

Petition  for  writ  of  mandate  by  Ix>ul3e  B. 
Dahne  against  the  Superior  Court  of  the 
State  of  California,  In  and  for  the  County  of 
San  Diego,  Peremptory  writ  of  mandate  or- 
dered Issued. 

0.  C.  Kempley  and  Holcomb  &  Keinpley, 
all  of  San  Diego,  for  petitioner.  W.  Jeffer- 
son Davis,  of  San  Diego,  for  respondent. 

JAMBS,  J.  Petition  for  mandate  to  com- 
pel the  superior  court  of  the  county  of  San 
Diego  to  bear  and  determine  the  application 
of  Louise  B,  Dahne  made  for  the  purpose  of 
securing  to  her  in  a  divorce  action  against 
Engenlo  Dahne  an  allowance  to  cover  attor- 
ney's fees,  court  costs,  and  alimony  [>endente 
lite.  This  petitioner  filed  her  complaint  -In 
doe  form  In  the  superior  court,  alleging, 
among  other  things,  that  she  had  resided  In 
tbe  state  for  1  year  and  in  the  county  of  San 
Diego  tot  90  da79  next  preceding  the  com- 
mencement of  her  action,  and  further  set 
forth  that  she  was  without  means  or  money 
with  which  to  prosecute  tbe  action.  The 
complaint  was  duly  verified.  The  matter  of 
her  application  for  the  allowance  referred  to 
first  coming  {m  to  be  heard,  the  defendant 
filed  a  demarrer,  alleging  among  other 
groonds  that  the  court  had  no  Jnrlsdlctloa 
over  his  person.  He  also  made  a  motion  to 
quash  the  service  of  summons  and  dismiss 
the  action  on  the  ground  that  he  was  not  a 
resident  of  the  state  of  California,  but  was  a 
resident  of  Brazil,  and  that  he  was  In  the 
state  of  California  for  a  temporary  purpose 
as  representative  of  the  department  of  agri- 
coltnre,  Industry,  and  commerce  of  the  gov- 
ernment of  Brazil.  The  argument  is  made 
that  the  domicile  of  the  husband  is  In  law 
the  domicile  of  the  wife,  and  that  as  the  de- 
fendant was  a  Brazilian  subject  and  had  no 
intention  of  remaining  permanently  in  the 
state,  the  wife  could  claim  no  residence  here 
Bufilfdcnt  to  entitle  her  to  bring  an  action  for 
divorce.  We  do  not  understand  the  law  to 
be  that  a  citizen  of  a  foreign  country  may 


not,  even  under  tbe  allied  flict>  aagerted  bi 
petltltmer's  husband,  be  deemed  in  a  divorce 
action  to  bare  acquired  such  residence  aa 
tbe  Code  (CIt.  Code,  |  128)  requires.  But 
that  Is  a  mattw  whldi  need  not  here  be  con- 
sidered. Oonnsel  ft>r  tbe  defendant  insisted 
upon  tbe  right  lib  have  tbe  question  at  tbe 
plalntur's  residence  determined  In  advance 
of  the  bearing  on  tbe  application  for  an  al- 
lowance of  attorney's  fees  and  costs,  and  In 
this  contention  be  was  sustained  by  the  trial 
Judge  wbo,  as  appears  from  the  petition  and 
return  herein,  has  refused  to  consider  the 
motion  for  such  allowances.  On  the  other 
hand,  the  court  proposes  to  proceed  in  ad- 
vance of  the  trial  of  the  case  to  a  hearing  of 
the  motion  to  dismiss  the  suit  and  to  deter- 
mine the  tmth  of  the  allegation  of  plalntilTs 
complaint  that  she  has  been  a  resident  of 
the  state  of  CaUfomla  for  a  period  of  1  year 
and  of  the  county  of  San  Diego  for  a  period 
of  90  days  next  preceding  the  commence- 
ment of  her  action.  The  question  presented 
is  as  to  whether  the  plaintiff,  this  petitioner, 
in  view  of  her  verified  assertion  that  she  is 
without  means  to  live  or  prosecnte  tbe  ao- 
tlon,  is  entitled  to  have  her  application  beard 
In  advance  of  the  trial  of  tbe  main  issues. 
Aa  appears  from  the  petition,  the  trial  jndge 
Is  of  the  opinion  that  the  question  of  the 
plaintiffs  residence,  where  challenged,  mast 
be  first  established  before  any  jurisdiction 
rests  In  the  court  to  make  to  her  any  allow 
ance  provided  to  be  made  under  the  provi- 
sions of  the  Civil  Code.  We  cannot  agree 
with  the  view  taben  by  the  learned  trial 
judge  on  that  proposition.  In  the  case  of  Ei^ 
tate  of  McNeil,  155  OaL  333,  100  Pac.  1066; 
It  Is  said: 

"Section  128  of  the  Civil  Code,  relative  to  resi- 
dence of  the  plaintiff,  does  not  impose  any  limi- 
tation on  the  jurisdiction  of  the  superior  court 
in  the  matter  of  divorces,  but  simply  prescribes 
certain  facts  essential  to  the  makiog  out  of  a 
case  warranting  a  divorce,  and  allegations  in  re- 
gard to  residence  stand  upon  the  same  footing 
as  any  other  allegation  of  facta  showing  Che  right 
to  a  divorce." 

Admitting,  as  we  must  for  tbe  purpose  of 
this  motion,  tbat  the  petitioner  is  without 
means  to  prosecute  her  divorce  action,  is  to 
admit  that  she  Is  without  means  of  meeting 
the  objection  raised  by  the  defendant  as  to 
one  of  the  material  Issues  in  the  case.  That 
issue  Is  to  be  treated  as  any  other  issue  of 
fact,  and  the  wife  should  In  a  proper  case  be 
furnished  with  funds  by  her  husband  In  or- 
der that  she  may  employ  couusel  and  pro* 
duce  such  evidence  as  may  be  available  to 
her.  To  say  that  she  U  entitled  to  have  her 
motion  for  a  preliminary  allowance  beard  by 
tbe  court  before  being  required  to  meet  the 
defendant  on  issues  regularly  propoeed  by 
tbe  complaint  is  not  to  say  tbat  tbe  court 
must  make  such  allowance,  for  that  la  a  mat- 
ter which  tbe  discretion  of  the  trial  judge 
will  regulate  altogether  upon  the  hearing  of 
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tb»  mottoD.  But  It  appeara  dear  to  ob  tbat 
tbB  petltlonOT  1>  entitled  to  liave  ber  wmiSr 
caOon  oonaldeted  in  adTanca  of  tbe  deteimi- 
nation  ol  amy  aoeatlon  of  lotideDoe  wtaldl 
t2ie  defendant  baa  aongbt  to  IsteipoM  In  ad- 
vance of  Uie  trial. 

Peremptwy  writ  of  mandate  la  ordered  to 
be  lasued.  requiring  re«p<mdent  anperlor 
court  to  proceed  la  accordance  with  tlw  con- 
clusions ezpreesed  In  tbla  oplnitai ;  petUomor 
to  bave  bar  ooata. 

We  concur:   CONBET,  P.  J. ;  SHAW,  J. 


BABTNETT  t.  WILSON  et  aL   (OIt.  200S.) 

(District  Court  of  Appeal,  Second  CHitriet,  Gal- 
ifomia.   Oct.  12,  1916.) 

1.  Gahzho         —  Maxoin  l^NSAononB— 

BKOOTKBT  or  COLUTSaAIf— COKBTITTTTIONAI. 

Pbotisiohb. 
Under  Const,  art.  4,  S  26,  as  amended  No- 
vember 3,  1908,  whereby  contracts  for  the  pur- 
chase or  sale  of  corporate  stock  ou  margin  or  for 
future  deiivery  are  unlawful  only  when  made 
without  intenaon  to  make  actual  deUvery  and 
when  contemplating  merely  the  payment  of  the 
^fEerence  between  the  contract  pncea  and  the 
martLet  prices,  plaintiff  might  maintain  re- 
plevin to  recover  stock,  etc,  deposited  with  a 
broker  as  collateral  security  tor  any  indebted- 
ness accruins  from  such  unlawful  transactions. 

[EkL  Mote.— For  other  cases,  see  Gamins, 
Coit.  Dig.  1 74;  Dec  Dig.  «»fl7.] 

2.  Appbax,  Ann  Eaaoa  «s»10S0(l)— HjuaoBW 
Eason— ADHisaioN  ov  Etxdenck. 

In  such  action,  where  the  gaming  character 
of  defendant  brokers'  business  was  fmly  brought 
out,  the  facta  being  almost  wholly  within  their 
knowledge  and  unknown  to  the  plaintiff,  and 
where  a  course  of  transactions  had  been  shown 
to  be  the  same,  and  where,  if  any  transaction 
was  of  a  different  character,  defendant  could 
have  shown  it,  tbe  admission  of  plaintiff's  state- 
ment that  after  he  put  up  the  collateral  no  stock 
owned  by  Mm  had  ever  beoi  acM  by  defendants 
was  not  prejudicial  error. 

[Ed.  Note.— B^r  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  1068.  1069,  41^,  4167 ; 
Dec  Dig.  «s9l(^(f^.] 

8.  Gahino  «=»49X2>— Marqiit  TBuraAonoNs 

— BeOOVBBT  OTF  COLLATEEAI^BVIDKNOa. 

Where  it  did  not  appear  that  defendants 
wwe  members  of  the  New  Vork  Stock  Exchange 
or  transacted  any  of  the  plaintiffB  business 
through  that  Exchange,  and  there  was  no  evi- 
dence of  genuine  punmases  or  sales  on  plaintiff's 
aceoont,  or  any  deliveries,  ot^eetion  to  a  quei- 
tion  to  defendant's  manager  as  to  whether  he 
knew  the  laws  of  the  New  York  Stock  Ex- 
change in  regard  to  buying  and  selling  stock  was 
properly  sustained,  since  such  rules  were  in  no 
way  material  to  the  defoiae, 

[Ed.  Not&— For  other  cases,  sea  Oaming,  Cent. 
Dig.  I  101:  Dec  Dig.  ^a(2).l 

4.  Bbplktin  «=s>i06~DAUAoas~TzuE, 

In  replevin  for  certificates  of  stock,  etc., 
deposited  by  plaintiff  as  security  on  his  margin 
transactions  with  defendant  brokerage  firm,  on 
the  ground  that  no  deliveries  were  intended  by 
the  parties,  plaintiff  was  entitled  to  the  value 
of  the  collateral  when  demand  for  Its  delivery 
waa  made,  and  not  to  its  value  at  the  time  of 
Ita  deposit 

[Ed,  Note^For  other  cases,  see  Replevin, 
Cent  Dig.  H  416-128;  Dec  Dig.  ^106.] 


B.  CONTIHUANCa  9=»14(2>— OBODHDa— AUBIfO- 

UENT  OF  PlBADINO. 

Where  plaintiff  was  permitted  to  amend, 
without  objection,  and  as  to  evidentiary  mat- 
ter provable  without  allegation,  the  refusal  of 
a  continuance  on  the  ground  of  further  time 
needed  to  put  in  the  defense  and  to  prove  actual 
purchases  was  not  an  abuse  of  the  trial  court's 
discretion. 

[Ed.  Note. — For  other  cases,  see  Gontlnuanoak 
Cent  Dig.  |  100;  Dec  Dig.  «s»14<2).] 

6.  Banebuftot  «ss>418^>— Stat— Dzbchabgi 

IN  Bankruptcy. 
It  was  no  ground  for  an  order  staying  all 
[mKeedings  that  since  the  rendition  of  the  judg- 
ment appealed  from  and  the  time  of  the  appeal 
defendant  had  obtained  a  discharge  in  bankrupt* 
cy,  where  the  defendant  about  16  months  before 
the  bankruptcy  proceeding  had  given  a  stay 
bcmd  with  undertaking  under  Code  Civ.  Proc  i 
943,  conditioned  to  obey  the  orders  of  the  ap- 
pellate court  upon  tbe  appeal,  since,  while  the 
court  might  order  a  stay  of  execution,  plaintiff 
was  entitled  to  an  affirmance,  in  order  that  he 
might  reoorer  the  property  if  adjudged  to  him 
and  prosecute  his  rights  under  the  bond,  since 
nothing  in  the  bankruptcy  proceeding  would  pre- 
vent a  return  of  the  property  in  discharge  of  any 
mon^  judgment 

[Ed.  Note,— For  other  easeo,  see  Bankruptcy, 
Cent  Dig.  S  767;  Dec  Dig.  «s>418(3).] 

Appeal  from  Soperiw  Court.  Lob  Angdee 
Coant7 ;  Charles  WeUbom,  Judge. 

Replevin  by  Patridc  J.  Hartoett  againat 
John  G.  Wilson  and  B.  A.  WlUwand,  copait^ 
ners  doing  business  under  the  firm  name  of 
J.  O.  Wilson  &  Co.,  and  John  C  Wilson  and 
B.  A.  WUbrand.  Judgment  for  plaintiff,  new 
trial  denied,  and  defendants  appeal.  Modi- 
fied and  affirmed. 

Hartley  Shaw,  of  Ix»  Angeles,  for  appel- 
lants. Arthur  Wright,  of  I<08  Angeles,  tm 
respoBdttit. 

OONREi;,  P.  J.  This  la  an  action  of  re- 
plevin brought  by  tbe  plaintiff  to  recover 
certain  certificates  of  stock  and  a  certain 
bond,  alleged  to  be  his  property,  in  possession 
of  the  defendants  and  unlawfully  detaliwd 
by  them.  The  defendants  were  partners  do- 
ing business  under  a  firm  name  as  stock 
brokers  engaged  in  the  buaineBS  of  buying 
and  selling  sto<^  and  bonds  on  margin  and 
otherwise.  Tbe  complaint  shows  that  on 
July  30,  1912,  a  series  of  transactions  began 
between  tbe  plaintiff  and  tbe  defendants 
wherein,  as  It  is  alleged,  contracts  were  made 
between  the  parties,  whereby  the  plaintiff 
employed  the  defendants  to  purchase  for  him 
shares  of  the  capital  stock  of  corporations  on 
margin,  without  any  intention  on  tbe  part  of 
either  of  the  parties  for  delivery  of  the 
shares  sold  or  bought  and  without  any  ac- 
tual delivery  of  such  shares  or  any  agreement 
for  such  delivery.  It  is  alleged  that  each  of 
said  contracts  provided  that  only  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket price  of  said  shares  on  divers  days  should 
be  paid,  and  only  such  dlfterence  was  ever 
paid.  On  the  day  of  trial  of  this  action  the 
complaint  was  amended  so  as  to  show  that 
I  the   transactions   Included  purchases  and 
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sales  by  the  defendants  as  prlndpala  and 
Included  bales  at  cotton  as  as  ooxpon- 
tlim  sto<^ 

On  several  dates,  banning  oa  Angnst  Sth, 
the  plaintiff  deposited  with  defendants  the 
certlOcates  aiid  the  bwd,  one  at  a  time  until 
all  of  than  bad  passed  to  the  poaaonsien  ct 
defttidants.  It  was  alleged  that  thft  property 
was  deposited  as  collateral  security  for  any 
debt  that  nd^t  accrue  frcnn  the  lAalntlff 
to  defendants  on  acoonid;  of  any  lo»  caused 
by  reason  of  any  contract  that  plaintiff  might 
make  with  defendants  wh^by  defendants 
might  purchase  of  or  for  ot  s^  to  or  for 
plaintiff,  on  margin  without  Intention  to  dfr' 
liver,  shares  of  the  o^iltal  ntodt  of  diven 
corporations,  or  bales  of  cotton;  that  since 
said  delivery  tjt  the  oertlflcatea  and  bond 
plaintiff  has  entered  Into  dlv«s  verbal  con- 
tracts with  defendants  whereby  the  plaintiff 
sold  to  or  tot  defendants,  and  dlven  other 
verbal  contracts  whereby  the  plaintiff  pnz^ 
.chased  of  defendants  shares  ot  the  capital 
stodE  of  oorporatloDs  or  bales  ot  cotton  on 
margin ;  that  in  each  Instance  and  In  every 
case,  and  as  agreed  to  In  each  of  said  con- 
tracts, there  was  no  Intention  either  on  the 
part  of  the  plaintiff  or  <«  the  part  of  the 
defendants  to  d^ver  by  the  party  selling  or 
to  receive  by  Ote  party  purdiaslng  any  of 
said  shares  or  bates  of  ootton,  and  no  shares 
of  capital  stock  or  bales  of  cotton  were  ever 
delivered  by  plaintiff  to  defendants  or  by  de- 
fendants to  plaintiff,  as  the  case  might  be, 
and  no  agreement  was  ever  made  for  sach  de- 
livery or  receipt;  that  each  of  said  contracts 
provided  thdt  only  the  difference  between  the 
contract  price  and  the  market  price  of  said 
shares  or  bales  of  cotton  on  divers  days 
should  be  paid,  and  <mly  sucii  dlfleroice  was 
ever  paid ;  tlmt  said  certificates  and  bond 
were  depMlted  with  the  defendantis  for  no 
other  purpose  than  as  so  stated.  By  their  an- 
swer the  defendanta  raised  Issues  upon  the 
material  allegations  of  the  complaint,  both 
as  to  the  ultimate  facts  and  the  evidentiary 
facts  thus  pleaded,  other  than  as  to  plaln- 
tifTs  ownership  and  deposit  of  the  certiflcatee 
and  bond.  The  case  was  tried  upon  those 
issues  with  resulting  findings  and  Judgmmt 
in  favor  of  plaintiff,  awarding  to  plaintiff 
possession  of  each  of  said  certlflcate*  and 
said  bond;  It  b^g  farther  provided  in  each 
Instance  that.  If  delivery  or  return  of  the 
pr<^rty  cannot  be  had,  plaintiff  should  re- 
cover the  value  thereof  as  stated  in  the  Judg- 
ment These  values  were  severally  stated, 
and  In  the  aggregate  amounted  to  $6,017.60. 
Hie  defendants  i^ealed  tran  the  Judgment 
and  from  an  order  denying  thdr  moUou  for 
a  new  trial. 

[1]  It  la  not  disputed  that  the  oonq^lalnt 
states  fhcts  auffldent  to  entitle  the  plaintiff 
to  recover.  Wlllcox  v.  Edwarda,  102  Gal. 
45S,  m  Pac.  276,  Ann.  Gas.  1913G,  1392; 
Const  Gal.  art  4,  |  26.  Aj^Mtllants  also  ad- 
mit that  the  evidence  !■  sufflduit  to  Justify 


the  court  In  flsdlog  that  an  of  Uie  transac- 
tions Involved  were  of  the  diaracter  alleged, 
except  those  Involved  In  the  account  ot  me 
M.  T.  Zorn.  We  are  safcbfled,  however,  that 
the  Zorn  transaction  was  like  the  others. 
The  defendants  maintained  an  office  In  the 
city  of  Los  Angelea  In  whldi  tbey  a 
blackboard  for  market  quotations  and  main- 
tained a  tdegn^  i^nator,  a  manager,  a 
bookkeeper,  and  agents  for  soliciting  busi- 
ness. One  of  these  agents,  Mr.  O.  H.  Mar- 
shall, Introduced  the  plaintiff  to  that  place  of 
buataiess  and  sugg^ted  that  tliera  was  a 
chance  for  plaintiff  to  make  some  easy  money 
thera  by  buying  stock  on  margin.  Upon  tKSng 
Infbrmed  that  i^alntlff  had  never  dome  bud- 
nem  <a  that  kind.  Marshall  compared  it  to 
horse  racing.  He  said: 

"It  is  just  about  the  same  as  making  a  bot^ 
You  bet:  that  the  stock  will  either  go  up 
down.  If  you  bet  it  goes  up  and  it  toes  up,  you 
win  the  equivalent  of  what  you  bet  or  what 
yon  buy." 

The  transactions  which  followed  and  which 
are  set  forth  at  great  length  In  the  record  as 
occurring  between  the  plaintiff  and  the  de- 
foidant,  were  of  the  nature  thus  described 
and  nothing  else.  After  the  plaintiff  had 
Invested  few  hundred  dollan  there  came 
a  time  when  he  was  called  upon  for  more 
cash  to  protect  his  margins,  but  did  not 
have  the  money.  In  lieu  of  cash  the  de- 
fendants accepted  from  plaintiff  the  cer- 
tificate for  ten  shares  of  N<ffthern  Padflc 
Railroad  stock  as  collateral  for  plaintiff's  ac- 
count The  other  deposits  wera  made  tr<Hn 
time  to  time  under  like  drcumstancefl. 

At  the  office  of  defendants  the  plaintiff  was 
made  aoquaiuted  with  Mr.  Zorn.  Plaintiff's 
testimony  concerning  Zorn  is  not  disputed, 
and  In  substance  is  as  follows: 

"He  had  some  deals  on  there  in  corn,  and  they 
were  calUnif  him  for  ^200.  He  aiid[M  me  if  I 
would  gire  Bim  a  loan,  or  he  would  lose  a  iriiole 
lot  of  money,  he  dalined.  I  brought  this  cer- 
tificate up  the  next  morning,  and  I  told  Mr. 
Marshall  to  protect  this  com.*' 

It  Is  unnecessary  to  follow  this  matter 
through  its  devious  course  wherein  the  Zorn 
account  was  manipulated  and  shifted  Into 
plaintiff's  name  and  the  d^slted  shares  of 
stock  used  for  puriMses  not  Intended  or  au- 
thorized by  the  plaintiff.  In  further  discus- 
sion of  the  case  we  will  make  no  forthw  sep- 
arate mention  of  the  Zorn  transaction. 

[2]  Appellants  next  contend  that  since  the 
burden  vras  on  plaintiff  to  show  the  unlawful 
character  of  the  transactlras,  and  since  there 
were  many  of  those  transactions,  the  court 
erred  In  allowing  the  i^alntlff  to  make  this 
proof  In  a  wholesale  manner  and  by  general 
questloDs;  fcv,  It  any  of  these  wwe  lawful 
transactions  and  indebtedness  arose  out  of 
them,  defendants  wera  entitled  to  hold  plain- 
tiff's collateral  therefor.  A  great  deal  ot 
evidoice  was  received  covering  particular  de- 
tails of  the  several  transactions,  including 
numerous  statements  In  wilting  made  by  the 
dfffoidants.   The  charact»  at  ttw  bnstness 
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of  the  defandvits  wu  tbiu  tborongbly  ex- 
posed to  TJew.  nte  facts  as  to  the  manner  In 
wbidi  the  bnalnan  was  done  were  almost 
wholly  within  the  knowledge  of  the  defend- 
ants, and  were  not  known  to  the  plaintlfr. 
Utis  Ib  pecfolUily  true  of  that  portloa  of 
these  transacUonB  well  along  toward  the  end 
of  them,  when  (the  plaintiff  then  being 
*^ead  of  the  honse^  On  defwidants  got  the 
plaintiff  dmnk  for  three  days,  during  whldi 
time  nnmeroOB  transactions  occurred,  and 
then  OT  soon  thereafter  nearly  all  of  the 
"lossei^  occurred  whereby  th^  dalmed  that 
faie  collateral  had  been  absorbed.  The  princi- 
pal objection  made  by  appellants  under  this 
head  la  to  the  following  question  put  to  the 
plaintiff  by  the  court: 

"Babseqaent  to  the  time  that  yon  put  up 
these  collaterals  was  there  ever  any  stock  yoo 
owned  sold  them  for  yoo  in  Loa  Aagelea  or 
anywhere  dse,  after  yon  pat  up  these  collat- 
erals 7* 

To  which  the  plaintiff  answered,  "No,  air.** 
Objection  was  made  that  the  question  was 
too  general  and  called  for  the  conclusion  ot 
the  witness.  This  matter  must  be  considered 
in  the  light  of  occurrences  Immediately  pre- 
ceding the  asking  of  this  question,  as  shown 
in  several  pages  of  the  transcript.  Plalntiff^s 
showing  of  facta  had  progressed  to  a  point 
where  it  was  appropriate  for  the  court  to 
intervene  for  the  purpose  of  shortening  the 
record  and  saving  a  large  waste  of  time 
which  would  be  consumed  in  proving  the  de- 
tails of  many  transactions  of  ap];>arently  the 
same  character.  If  any  of  those  transactions 
were  of  different  character  and  Involved  actu- 
al and  legitimate  sales,  It  wonid  have  been 
an  easy  matter  for  the  defendants  to  point 
out  the  transactions  upon  which  they  relied 
to  protect  their  daim  to  these  collaterals. 
But  this  they  did  not  do,  and  we  are  unable 
to  see  that  the  defendants  were  prejudiced 
by  the  ruling  ot  the  court. 

[>]  The  defendants  called  as  their  witness 
at  the  trial  one  Mils  M.  Harris,  who  on  and 
after  November  1,  1812.  was  the  manager  of 
their  Lob  Angeles  office,  and  propounded  to 
him  the  following  question: 

"Do  yon  know  what  the  rules  of  the  New 
Torfc  Stock  Exchange  are  In  regard  to  bnyinff 
and  seUing  ttoAT 

Objection  to  this  questlMi  was  sustained, 
and  was  prc^rly  sustained,  unless  the  rules 
of  that  Exchange  were  In  some  way  material 
and  of  benefit  to  the  defendants.  Some  of  the 
statemaits  of  a<xoQnt  famished  by  the  de- 
fendants to  the  plaintiff  contained  a  state- 
ment In  the  following  form: 

"It  is  agreed  between  broker  and  customer: 
CO  That  aU  transactions  are  snbiect  to  the  rules 
and  enatOBu  o(  the  Nsw  Torfc  stock  Bxehange 
and  its  clearing  hoose. 

There  is  no  evidence  that  the  defendants 
were  manbets  of  the  New  Tork  StoA  Bx- 
cfaange,  or  transacted  any  of  the  plaintiff's 
business  through  that  exchange,  and  If  we 
Biay  SQHKwe  that  the  mles  ot  the  New  Tork 
BboA  Biffhange  pnAiUt  men  gambling  and 


flcttttoua  transactions  ttiat  fact  would  be  of 
no  value  to  the  defoidants  If  In  tmth  the 
transactions  between  than  and  the  plaintiff 
were  not  conducted  In  accordance  with  those 
roles.  N^Aer  at  die  time  when  the  fore- 
going question  was  asked  of  the  witness 
Harris,  nor  at  any  other  time,  was  ertdence 
offered  tending  to  show  that  in  any  instance 
there  was  a  genuine  pun^se  by  the  plaintiff 
OT  a  genuine  sale  by  him.  It  Is  true  that,  re- 
ferring to  two  or  three  orders  received  from 
the  plaintiff,  Mr.  Harris  testified  that  the  or- 
ders were  transmitted  to  New  Tork,  that  the 
orders  were  executed,  and  that  the  cotton 
mentioned  was  bought;  but  there  is  nothing 
to  show  that  the  word  "bought"  was  used 
in  any  other  sense  than  in  the  multitude  of 
other  transactions  in  which  that  word  was 
current  in  the  business  of  defendants.  Har- 
ris admitted  that  never  In  his  experience  as 
an  employ^  of  the  defendants  did  he  know  of 
cotton  being  actually  delivered.  As  a  spe- 
dflc  Instance:  In  referring  to  the  last  600 
bales  of  cotton  '^ught"  for  the  plaintiff 
(and  which  previously  had  been  "sold"  for 
him),  the  amount  Involved  would  be  about 
$60,000  and  be  said: 

"We  did  not  get  $60,000  from  anybody,  nor 
deliver  any  cotton  at  all."  "Q.  Isn't  it  true 
that  those  losses  were  merely  differences  t>etween 
different  days  'c<  the  price  of  cotton?  A.  Dif- 
ferent prices  at  wUen  he  boo^  and  sold  cot- 
ton." 

He  said  tlut  the  contracts  were  held  by 
their  correspondent  In  New  Tork,  and  that  he 
did  not  know  whether  plaintiff  knew  or  not 
that  there  was  any  such  transaction.  Under 
the  ctrcnmatances  shown  by  this  and  by  all 
of  the  evidence  In  the  case,  It  is  manifest 
that  any  rules  of  the  New  Tork  Stock  Ex- 
change, whatever  they  might  be,  could  not 
affect  the  plaintiff's  rights  In  this  case. 

[4]  Appellants  contend  that  the  court  erred 
in  its  findings  as  to  the  value  of  the  property 
involved.  At  the  trial  an  attempt  was  made 
by  the  attorneys  for  the  respective  parties 
to  agree  upon  these  valnes..  Plaintiff's  at- 
torney claimed  that  he  was  entitled  to  the 
value  of  the  property  as  ot  the  dates  when 
the  certificates  and  bond  were  deposited. 
Defendants'  attorney  claimed  that  the  value 
should  be  taken  as  of  December  17, 1912,  the 
day  when  plaintiff  made  his  demand  for 
their  return  to  him.  As  to  the  latter  d»te, 
defendants'  answer  admitted  values  amount- 
lug  to  only  $4348.75.  The  answer  of  defend- 
anta  had  admitted  values  at  the  date  whoi 
the  properties  were  deposited  by  the  plalntU* 
with  the  def«idants,  which  admitted  values 
in  the  ani^te  amounted  to  $5,017^  or 
$1B8.TC  more  than  the  valnes  at  the  time  of 
the  demand.  The  court  In  ita  dedirion  ad<^ 
ed  the  larger  figures,  proceeding  evidently 
npoa  Oe  theory  that  the  value  dionld  be 
fixed  as  of  the  earlier  dates.  Appellants  now 
contend  that  the  conxt's  findings  aa  to  values 
are  wholly  wlthont  soi^rt  in  the  evldenoe, 
because  there  Is  no  evidence  of  the  value  of 
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the  property  at  the  time  of  the  trial,  wUch 
they  now  for  the  first  time  contend  1b  the 
time  for  whldi  the  values  shoDld  have  been 
fixed.  It  is  provided  by  Code  of  Civil  Pro- 
cedure, S  667,  that: 

"In  an  action  to  recover  the  possession  of  per* 
sonal  property,  judgment  for  the  plaintiff  may 
be  for  the  possession  or  the  value  thereof,  la  case 
a  delivery  cannot  be  had,  and  damages  for  the 
detenti<m." 

,  As  no  damages  for  the  detention  of  the 
proiwrty  -were  allowed,  that  element  need  not 
be  considered.  It  is  said  that  there  Is  only 
one  decision  npon  this  precise  point.  In  ^1- 
Ups  V.  Sntherland,  2  CaL  Unreported  Cases, 
241,  2  Pac.  82,  it  was  held  that  In  an  action 
of  this  kind,  where  the  Judgment  is  In  the 
alternative,  the  value  of  tbe  prc^erty  should 
be  fixed  as  of  the  day  ot  de  trial  as  being 
nearest  to  the  time  when  the  property  would 
be  delivered.  Under  the  stipulations  made  as 
above  stated,  we  do  not  think  that  tbe  losing 
party  should  be  allowed  on  appeal  to  object 
for  ttie  first  time  that  the  findings  are  wholly 
unsupported  by  the  evidence.  In  substance, 
he  conceded  that  on  any  theory  of  the  case 
ttie  TElnra  to  be  found  by  the  court  would 
amount  to  at  least  $4,848.75.  So  far  as  this 
matter  l8>  concerned,  flie  only  relief  to  which 
he  sbonld  be  entitled  would  consist  In  re- 
ducing the  amount  of  the  Judgment  by  de- 
ducting therefrom  the  sum  of  $168.76.  This 
may  the  more  readily  be  done  because,  unless 
controlled  by  the'detdslon  above  cited,  it  Is 
our  opinion  that  the  value  of  the  property 
at  the  time  when  demand  for  its  delivery  was 
made  is  the  value  which  should  prevalL 

[5]  It  is  contended  by  appellants  that  the 
court  erred  In  refusing  to  allow  a  continu- 
ance at  the  close  of  the  evidence  presented 
on  behalf  of  the  plaintiff.  When  the  plaintiff 
presented  his  amendment  to  the  complaint 
at  the  beginning  of  the  trial,  the  defendants 
made  no  objection  thereto,  but  stated  that 
they  would  desire  to  have  a  continuance. 
The  court  responded  that  the  plaintiff  might 
Introduce  his  evidence,  and  that,  whenever  It 
became  necessary  in  the  Interest  of  fair  play 
to  get  the  defendants'  evidence  on  the  trans- 
actions in  cotton,  the  court  would  adjourn  the 
trial  of  the  case  for  such  time  as  was  neces- 
sary. After  the  plaintiff  had  rested  his  case, 
the  attorney  for  appellants  stated  that,  on 
account  of  the  cotton  transaction  having  been 
received  as  part  of  the  evidence,  he  would 
want  further  time  before  he  could  finish  put- 
ting in  his  defense;  that  it  would  be  neces- 
sary for  the  defendants  to  show  that  the 
deals  In  cotton  were  actually  made,  and  he 
was  not  prepared  to  produce  such  evidence 
at  that  time.  He  said  that  the  man  Marshall 
was  not  then  in  the  onployment  of  the  de- 
fendants, and  they  had  no  means  of  communi- 
cating with  him,  and  did  not  know  whether 
they  could  find  him  or  not.  He  said  he  want- 
ed to  prove  that  the  cotton  deals  were  actual- 
ly carried  out  on  tbe  New  York  Exchange; 
that  tbere  was  a  telegraph  line  frtmi  tiidir 


office  to  New  lark,  and  messages  were  r«> 
celved  in  New  YoriE  about  this  cotton,  and  the 
cotton  was  bought  and  sold  according  to  the 
order  and  report  got  back  to  Los  Angles  and 
given  to  the  plaintiff.  Vpoa  su^estlcm  of  de- 
fendants' attorney  that  he  cmild  pot  the  evi- 
dence In  the  form  of  an  affidavit,  the  court 
stated: 

"It  is  not  necessary,  I  am  assnming  every 
word  yon  say  to  be  true,  and  no  affidavit  is  nec- 
essary ;  but  I  say,  assuming  all  that  you  Iiave 
said  to  be  correct,  I  do  not  see  any  reason  for  a 

continuance." 

The  following  also  occurred: 

'*The  Court:  But  you  don't  claim  tiiat  tUa 
man  ever  owned  any  cotton  in  his  life,  or  put  ap 
one  cent  of  money  as  the  purchase  price  ot  the 

cotton? 

"Defendants*  Attorney:  It  does  not  make  any- 
difference  whether  he  ever  owned  any  cotton  In 
his  life  or  uoL  The  court  has  stated  that  it  is 
perfectly  Itgal  to  make  a  ocmtract  to  sail  boibm 
mng  he  hasnt  cot" 

Thereupon,  the  continuance  having  been  de- 
nied, the  defendants  introduced  tbe  twHmonx 
of  several  witnesses.  Ctae  of  tiiem,  the  wit- 
ness Harris,  manager  of  the  office  of  defend* 
ants,  referred  to  the  cotton  deals  as  followa: ' 

"Two  or  three  days  after  I  came  to  Los  An- 
geles [which  would  be  two  or  three  days  aft«r 
November  1,  1912]  I  asked  Mr.  Hartnett  for 
some  more  money  to  protect  us  on  some  cotton 
that  we  were  carrying  for  him.  He  told  me  he 
wouldn't  bo  able  Co  take  care  of  it  at  that 
time,  and  we  bought  in  500  bales,  I  think,  No- 
vember 6th,  and  I  told  him  we  would  put  a  atop 
loss  order  on  the  remaining  500  bales  at  $1,215. 
I  told  him  it  would  be  bougnt  in  when  it  reached 
Sl,215.  He  said  if  it  would  go  up  there,  it  would 
have  to  be  closed  out,  if  it  reached  that  point 
before  he  heard  from  the  east.  He  made  no  ob- 
jections to  my  closing  it  out.  That  is  one  of  the 
two  cott<Hi  transactions  I  spoke  of  before  The 
other  one  is  the  one  we  bought  in  the  day  I  first 
spoke  to  him  about  margin,  because  he  said  he 
didn't  have  any  mon^,  and  he  would  l^htut 
up  his  load  by  buying  In  half  his  commitments, 
which  was  500  bales.  These  two  days  were 
about  five  days  apart  I  think.  The  day  he 
told  me  we  had  better  lighten  up  his  load  by  Duy- 
ing  500  I  entered  an  order  to  buy  600  bales 
January  cotton  at  the  market.  It  was  bought. 
The  other  time  there  was  an  order  entered  with' 
our  New  York  correspondent  to  buy  if  It  reached 
a  certain  point   That  was  bought  too  at  1216.*' 

Defendants  made  no  further  attempt  than 
as  above  shown  to  prove  the  good  faith  and 
reality  of  their  transactions  with  plaintiff. 

Let  the  statements  made  hyi  defendants* 
attorney  be  treated  as  a  substitute  for  an  affi- 
davit; they  nevertheless  were  not  sufficient 
to  require  that  the  court  grant  a  continuance. 
It  was  not  stated  that  Mr.  Marshall  could  or 
would  testify  .to  the  facts  referred  to  by  the 
attorney,  nor  that  other  witnesses  upon  whom 
the  defendants  must  rely  were  not  within 
call  on  the  day  of  tbe  trial.  For  aught  that 
appears,  the  defendants  themselves  were 
then  in  court  or  at  their  office  in  Los  Angeles. 
It  may  be  that  books,  contracts  and  other 
documents  were  in  the  hands  of  the  defend- 
ants wbldi.  together  with  testimony  of  de- 
fendants or  of  their  bookkeepers  and  other 
agents  In  the  city  where  the  case  was  on 
trial,  would  have  proved  all  of  the  firats  cov- 
ered by  the  statement  made  in  connection 


Digitized  by 


BBHKOPF  T.  WIRZ 


286 


wltti  tht  apidllcatlon  Un  a  contimiance. 
Moreover,  the  aUegatloiui  of  tact  Introduced 
Into  the  case  by  the  amendment  of  Uie  com- 
plaint at  tbA  day  of  the  trial  ware  all  of 
evidentiary  matter  which  would  have  been 
provable  In  the  case  without  audi  allogatloD*. 
TUa  was  an  acthm  for  the  recovwr  of  per- 
•onal  prcHiertr  wherein  the  xdalitfiff  bad  al- 
leged All  the  facte  neceeaarr  to  a  complaint 
In  that  kind  of  an  aoUen,  Incladlng  the  facts 
(Kf  ownersh^  by  the  plaintiff  and  hla  rl^t  to 
Immediate  poaeeealon  and  the  wrongful  poe- 
■eaalon  by  the  defendants,  the  demand  for  a 
return  of  the  property,  and  refusal  thereol 
The  defendants  were  folly  aoqualnted  with 
the  flacte  upon  which  the  determination  of 
the  caae  must  depend  and  adequately  warned 
nt  the  nature  of  the  plalntlfl'B  dalms.  Our 
conclusion  Is  that  the  refosal  ot  a  continu- 
ance under  the  circumstances  shown  did  not 
eonatltnte  an  abuse  of  the  discretion  vested  In 
ttM  court  as  to  that  matter. 

[I]  In  addition  to  the  foregoing  matters 
directly  Involved  In  the  appeals  herein,  we 
are  required  to  conslder<  a  motion  presented 
by  coans^  for  appellants  whereby  Uiey  ask 
tor  an  order  staying  all  proceedings  In  the 
acUon  on  the  ground  that  dnce  the  rendition 
of  the  Judgmoit  appealed  from  andlslnce  the 
tluie  of.  the  appeal  the  defendants  nave  been 
duly  Alsdiarged  in  bankruptor.  The  motion 
la  accompanied  by  a  certified  copy  of  an  or^ 
der  duly  made  In  the  District  Cotirt  of  the 
United  States  tor  the  Northern  District  of 
CuLlfomla  discharging  the  deffflidanta  from 
all  debts  and  claims  ^vable  under  the  acts 
of  Congress  relating  to  bankruptcy  aud  which 
existed  on  the  7th  day  of  November,  1914, 
when  the  petittok  for  adjudication  ttf  bank- 
ruptcy against  tiiem  was  filed,  with  the  usual 
exceptions,  none  of  which  require  attention  at 
this  time.  Eesirandent  in  reply  to  the  moti<m 
shows  that  the  api>eal'  from  the  Judgment 
herein  was  taken  and  a  stay  bond  filed  by 
appellants  on  the  16th  day  of  July,  1913, 
which  was  at>out  16  months  prior  to  the  com- 
mencement of  the  bankruptcy  proceedings; 
that  an  undertaking  was  given  as  required 
for  a  stay  vt  proceedings  under  section  943, 
Code  of  CAvU  Procedure,  and  was  condition- 
ed that  the  defoidants  will  obey  the  orders  of 
the  appellate  court  upm  the  said  appeal. 
Keepondent  concedes  that  this  court  may 
appropriately  make  an  order  perpetually  stay- 
ing execution  as  against  the  appellants  them- 
selves, but  insists  Uiat  he  Is  entitled  to  an 
affirmance  of  the  Judgment  in  order  that  he 
may  prosecate  his  rights  under  the  bond. 
That  he  is  so  entitled,  and  that  an  action  may 
be  maintained  upon  such  bond,  we  do  not 
doubt. 

Begardleas  of  the  suggestion  thus  made 
with  nepect  to  the  existence  of  a  stay  bcmd, 
we  also  think  that  appellants  are  not  on  this 
motion  entitled  to  anything  more  than  is 
thus  conceded  to  tbm  by  counsel  for  resi>ond- 


ent.  The  prtndpal  object  of  the  Judgment 
was  to  mforce  the  plain tUTs  rl^t  to  have 
ttrtaln  personal  property  restored  to  his 
possession.  It  that  prcverty  remains  In  the 
possession  or  under  the  ctmtrol  of  the  defend- 
ants, It  may  be  reddivmd  to  tiie  plalntlfl^ 
In  whldi  event  the  alternative  money  Judg* 
ment  miuld  be  of  no  onsequence.  We  are 
not  aware  ot  anything  in  the  bankruptey  pro- 
ceedings whldi  would  prevent  such  return  of 
his  property  by  the  defendants  to  ttie  plaln- 
tUT.  The  reapcmdent  Is  entitled  to  a  deter- 
mination of  this  appeal,  so  that.  If  the  Judg- 
ment be  aflBrmed,  he  may  recover  that  prop- 
erty ;  and  since  the  ctmdltlon  of  the  bond  was 
that  the  defendants  would  obey  the  order  ot 
this  court  upon  the  vnieal  (which  upon  an 
afflrmanoe  ot  the  Judgment  would  in  sub- 
stance be  an  order  for  the  return  of  the  prop* 
erty),  we  see  no  reason  why  the  respondent 
is  not  equally  entitled  to  a  determlnfitlon  of 
the  appeal  so  that  If  the  Judgment  be  affirmed 
he  may  assert  his  rights  with  respect  to  that 
b<Mtd.  All  the  protection  to  whi(Ai  the  aiq>el- 
lants  are  entitled  by  reason  of  a  discharge  In 
Iwnkruptcy  will  be  obtained  by  them  under 
an  order  perpetually  staying  proceedings  by 
executl<m  or  otherwise,  against  them,  to 
realize  iqton  the  alternative  money  Judgnmt 
whteb  was  rendered  against  them. 

The  order  denying  defendants'  motion  for 
a  new  trial  Is  affirmed.  The  Judgment  is 
modlSed  in  that  portion  thereof  providing  for 
the  amount  to  be  recovered  In  case  a  delivery 
or  return  of  the  property  cannot  be  had 
substituting  for  the  sum  of  $1,2S7.50  the  sum 
of  $1^200,  and  for  the  sum  of  $1,270  the  sum 
of  $1,2&0,  and  for  the  sum  of  $1,460  the  sum 
of  $1,398.75,  and  for  the  aggregate  sum  of 
$0,017.50  the  sum  of  $4,848.75.  As  thus 
amended,  the  Judgment  Is  affirmed,  without 
prejudice  to  tbe  right  of  appellants  to  apply 
to  the  superior  court  for  an  order  perpetually 
staying  execution  as  against  them,  upon  those 
parts  of  the  Judgment  which  provide  for  re- 
covery by  the  plalntUr  against  the  defendants 
of  any  sum  or  sums  of  money  In  case  a  de- 
liveryf  or  return  of  the  described  personal 
property  w  any  thereof  cannot  be  had. 

We  coocnr:  JABfBa,  J.;  SHAW,  J. 


BBHKOPF  V.  WIRZ  et  bL  (CUv.  180(1) 

(District  Court  of  Appeal,  Second  District,  Csl- 
ifomia.   Oct.  17. 1916.   Rehearing  Dented 
by  Sn^TMne  Court  Deo.  14, 1816.) 

1.  LaNDLOSD  ASD  TBRAI7T  196(2)— AB  AIT - 
DONMKNT  BT  TYW ANT— ReLKTTINO. 

Where  a  tenant  abandons  the  leased  prop- 
erty and  repudiates  tbe  lease,  the  landlord  may 
accept  poBBMBion  of  the  pn^rty  for  the  benefit 
of  tbe  tenant  and  relet  It 

[Ed.  Note— B\>r  other  eases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  792,  798:  Dpf.  Die. 
195(2).] 


^saWar  other  esaee      urn*  tople  and  KBIT-NUUBHia  la  all  Ker-NuiQtMred  Dlswts  and  Indeica 


Digitized  by 


Google 


286 


161  PAGIB70  &EPOBTEB 


2.  Laitdlobd  and  Tbraut  4=3l95(!9— Abait- 
ooNUERT  BT  Tketaut— BBLsiima— Aoimr 

FOB  D4LHAGE8. 

In  Hucb  case  the  landlord  may  maintain  an 
action  for  damages  for  the  dUEereoce  between 
what  he  was  able  In  good  faitii  to  let  the  prop- 
erty for,  and  th«  amoont  payable  under  the 

lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §S  792,  793 ;  Dec  Di«.  «=> 
196(2).] 

8.  Landlobd  and  TBirAirr  ^»110(2)— Aban- 
donment or  PREMISES— Action  fob  Daic- 
AGEB— Notice. 
A  lessor,  who  00  the  lessee's  abandonment  of 
the  leased  premises  chooses  to  bring  an  action 
for  damages,  must  in  some  manner  inform  the 
leasee  that  he  is  accepting  pcwsesnon  for  his 
benefit,  and  not  for  his  own  benefit,  and,  if  he 
takes  unguahfied  possession  of  the  property,  he 
thereby  releases  the  lessee  from  liability. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  S67-369 ;  Dec.  Dig.  «=» 
110(2).T 

4.  LANDIABD   and   TBItANT  «S»172(1)— SUB- 
BBNDEB— LXABnjTT  FOB  RbNT— RBULASE. 

A  lessor's  unqualified  taking  of  possession 
and  his  reletting  of  the  premises  as  owner  to  new 
tenants  is  inconsistent  with  the  continuation  of 
the  original  lease,  and,  if  dpne  without  the  les- 
see's consent,  is  an  eviction  wiiich  will  release 
the  lessee  frcan  liability  for  rent,  and,  if  dme 
pursuant  to  the  lessee's  attempted  abandonment, 
It  is  an  acceptance  of  the  sorrrader  releanng 
the  lessee. 

[Ed.  Note.— For  other  casee,  see  Landloid  and 
Tenant,  Cent  Dig.  M  696,  697,  700,  702;  Dec. 
Dig.  ^172a).l 

B.  Lakdlobd  and  Tenant  «=9llO<2>— Aban- 

DONKENT  BT  TeNANT—AOTION  FOB  DaUAOES 

—Release. 
Where  the  lessee  of  a  ranch  informed  the 
lessor  that  he  was  going  to  leave  it  and  left 
and  failed  to  pay  an  installment  of  rent,  and  the 
lessor,  without  any  farther  demand  or  any  in- 
formation a>  to  hu  course^  took  possession  and 
rdet  tiie  ranch,  he  had  no  right  of  action  for 
damages. 

fEd.  Note. — For  other  cases,  see  Landlord  and 
Taiant  Cent  Dig.  H  367-^ ;  Dec.  Dig.  «=> 
U0(2).7i 

Appeal  from  Superior  Court,  Imperial 
Oouiit?;  Franklin  J.  Gole,  Judge. 

Action  by  A.  H.  Behtoipf  agalnat  Joe  Win 
and  otiiers.  Judgment  tox  defeodanta  upon 
a  motion  to  nonsuit,  and  plaintiff  appeals. 
AfBnned. 

Dan  V.  Noland  and  Walter  B.  Kibbey.  both 
of  Bl  Centro,  for  appellant  McPberrln  & 
Nidioli^  ot  Imperial,  for  respondeit&r. 

CONRBY,  P.  J.  This  is  an  action  where- 
by the  plaiDtlfF  seeks  to  recover  damages  for 
breadi  of  the  covenants  of  a  written  lease  of 
real  property.  The  court  having  granted  de- 
fendants' motion  for  a  nonsuit,  judgment  was 
entered,  from  which  plalntifF  appeals. 

The  lease  was  for  three  years,  beginning 
AprU  1,  1913.  Defendants  paid  the  rent 
monthly  In  advance  for  the  period  of  one 
year  and  vacated  the  premises  a  few  days 
prior  to  April  1,  1914.  l^ereupon  the  lessor 
took  possession  of  the  premises'  and  adver- 
tised for  another  tenant.  Daring  the  month 
of  April,  1914,  he  obtained  another  tenant 


to  whom  he  leased  the  premises  for  a  term 
of  three  years,  beginning  Ifay  1,  1914,  and 
at  a  rate  of  rmtal  less  than  tStat  provided  for 
In  the  lease  which  had  been  made  to  detted- 
ants.  Plaintiff  claims  damages  In  a  sum 
equal  to  the  difference  between  tbe  rent 
which  would  have  been  paid  under  tbe  lease 
of  the  defendants  and  the  amount  for  which 
he  was  aUe  to  rent  tlie  pn^erty  tor  tbe 
period  ot  ttie  onexpirea  term  of  tlie  defend* 
ants. 

[1, 1]  Wliere  a  tenant  abandons  tbe  leased 
property  and  repudiates  the  iMse,  the  land- 
lord may  accept  possession  of  the  property 
for  tbe  benefit  of  the  tenant  and  relet  the 
Bame,.and  thiereupon  may  maintain  an  action 
for  damages  for  the  difference  between  what 
he  was  able  in  good  faiOi  to  let  the  property 
for  antl  the  amount  proTided  to  be  paid  under 
the  lease  agreement:  Bradbury  r.  Higgln- 
son.  162  Cal.  602, 128  Paa  797. 

[3]  But  a  lessor  who  chooses  to  follow  that 
course  must  In  some  manner  give  the  lessee 
information  that  he  Is  accepting  such  posses- 
sion for  the  benefit  of  the  tenant  and  not  in 
hla  own  right  and  for  his  own  benefit.  If 
the  lessor  takes  possession  of  property  deliv- 
ered to  him  by  Ms  tenant  and  does  so  on- 
qualifiedlV,  he  thereby  releases  the  tenant 
Baker  v.  Eilers  Music  Oo^  26  CaL  App.  371, 
146  Pac.  1066;  Welcome  v.  Hess,  90  OaL  B07, 
27  Pac.  339,  25  Am.  St  Rep.  145. 

[4]  An  unqualified  taking  of  possession  by 
the  lessor  and  reletting  of  the  premises  by 
him  as  owner  to  new  tenants  is  inconsistent 
with  the  continuing  force  of  the  original 
lease.  If  done  without  the  consent  of  the 
tenant  to  such  interference,  It  Is  an  eviction, 
and  the  tenant  will  be  released.  If  done 
pursuant  to  the  tenant's  attempted  abandon- 
ment,  it  is  an  aoc^tance  of  the  surrender 
and  likewise  releases  the  tenant 

[6]  In  this  case  the  plaintiff's  testimony 
presents  tbe  facts  clearly  and  without  con- 
flict The  defendants  informed  the  plaintiff 
that  they  were  going  to  leave  the  ranch. 
They  did  leave,  and  omitted  payment  of  the 
installment  of  rent  whitdi,  according  to  tbe 
terms  of  the  lease,  fell  due  April  1,  1914. 
Without  making  any  further  demand  npon 
the  defendants  or  in  any  manner  informins 
them  as  to  the  course  which  hd  would  pur- 
sue, the  plaintiff  took  possession  and  made 
a  new  lease  of  the  land  as  above  stated.  Up- 
on these  facts  the  plalntifl  failed  to  estab- 
lish any  right  of  action  for  tbe  damages 
claimed  by  him.  In  Auer  r.  Penn,  90  Pa. 
370,  44  Am.  Rep.  114,  it  was  stated  that  if 
the  tenant  gives  up  the  demised  premises, 
the  landlord  may  re-enter  and  relet  and  tbat 
such  action  on  his  part  raises  no  presuxup* 
tlon  of  acceptance  ot  a  surrender,  since  tt  la 
for  the  advantage  of  the  tenant  that  bie 
should  do  ao.  R^erring  to  that  case  and 
that  proposition,  tbe  Supreme  Oonrt  of  Cali- 
fornia In  Welcome  t.  Hess,  supra,  declared 
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Out  wbUe  tbere  an  many  caaeg  wMcb  hold  r 
to  tUs  TlBW,  "ttiB  weight  of  aathority  and 
tlie  better  leuon  Is  the  other  way."  It  fol- 
lows that  the  erldoice  In  this  case,  although 
constraed  as  favorably  as  poaslMe  to  the 
plaintiff,  wa&  inanlRcient  to  establish  his 
OM,  and  the  court  was  rl^t  In  grantlns  the 
nonsnlt. 

Id  exandnliig  the  eridenoe  we  have  not 
orerlooked  13ie  proposed  alteration  of  the 
lease.  wMclk  alteratton  was  signed  by  the 
lessor  and  d^verod  1^  the  lessor  to  the 
defnklants  Cor  ib^  anprOTal>  ^ot  the  eri- 
denoe of  the  drcomstances  connected  with 
that  proposed  diange  In  the  terms  of  the 
lease.  The  defendants  did  not  sign  the  pro- 
posed mppleniental  agreenwnt,  and  It  does 
not  appear  that  any  of  the  things  whldi 
they  did  after  it  was  delivered  to  than 
amoonted .  to  an  acceptance  or  part  per- 
formance. Tbrooghoot  the  transaction  they 
appear  to  have  acted  consistently  with  the 
terms  of  the  original  lease  vntU  the  time 
when  they  abandoned  the  premises  and  there- 
by aOereA  to  surrender  the  same,  which  sur- 
render must  be  deemed  to  have  been  ac- 
cepted by  reason  of  the  acts  of  the  plaintiff 
as  attove  stated. 

!l!be  Judgment  la  afflmad. 

We  concur:  JAUBS^  f.;  SHAW.  J. 


CORSON  T.  GB00B3!B  at  aL    <Oiv.  1571.) 

(District  Coort  of  Appeal,  Third  District,  Oali- 
fomla.   Oct  6>  1016.) 

1.  WAmS  AHD  WaTKE  CoUBSaS  «S9281— IB- 

uoAiroir  DisTBicTs  —  Tax  Saus  — Pbuca 

FAOn  CASS—STATUTa. 

Under  St.  1807.  p.  271.  i  48,  providing  that 
the  matter  recited  in  the  certiflcats  of  sale  <tf 
land  for  delinquency  In  paying  an  assesBment 
of  an  irrigation  district  must  be  recited  in  the 
deed,  end  that  tbe  deed,  duly  acknowle^ed  or 
pnni,  is  prtana  fade  evideooB  ot  certain  mat- 
tm,  wnere  rfalntiff  susd  to  quiet  title,  claiming 
nadw  a  sale  of  land  to  satiny  a  delinquent  ir- 
rigation aseeMment,  and  supported  his  claim  of 
ownership  by  proof  of  a  tax  deed  to  the  oropt^ 
ty  which  contained  all  the  matters  redted  iu 
u»  certificate  of  sale,  aa  required  by  the  stat- 
Qte,  being  duly  acknowledsed,  plahiafF  made  a 
prima  fade  case,  and  the  burden  devolved  on 
defendant  to  establish  her  title  to  the  propwty 
by  a  preponderance  of  the  evideno& 

[Ed.  Note.— For  other  casea,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  Dec.  Dig. 
«=»281.] 

Z  Watebs  and  Wateb  Codbses  «s2S1— Tax 

SAUB— -DxnRDAHT'S  BXTBDniT  OV  PBOOF. 

In  suit  to  quiet  tiUe  by  one  daiminc  undae 
a.  tax  sale  of  the  property  by  an  Irriganon  dis- 
trict, to  satisfy  her  burden  of  proof  and  to  es- 
tabUah  her  title  to  the  property  it  was  requisite 
dtat  defendant  should  show  some  defect  in  the 
assessment  or  other  proceedings  leading  up  to 
tbe  sale,  and,  6naUy,  to  tbe  executicm  of  tbe  tax 
deed  to  the  fHucfaaser  at  the  sale,  fatal  to  the 
legalit?  of  the  sale  or  deed. 

WEd.  Notar-IVir  othur  eases,  see  Waters  and 
ater  Gouaes,  Omt  Dig.  |  820;  Dec.  Dig. 
♦=»281.3 


8.  Watebs  and  Watbb  OoTJaraa  ^281— In- 

BIQATION— ASSBSSICENT  BT  DiSXBIOF— BBM- 
LDTION  OF  BoABD — StATOTB. 

Under  St  1897,  p.  254,  authoring  the  or- 
ganization and  government  of  irriganon  dis- 
tricts, whether  the  act  of  the  board  of  direc- 
tors of  a  district  in  levying  an  assessment  be 
done  by  a  mere  motion  or  Id  the  form  of  a  reso- 
lution is  immaterial,  so  long  as  it  constitutes 
tbe  action  of  tbe  board  and  the  proceeding  la 
otherwise  properly  carried  out  and  duly  pre- 
served in  the  board's  records  or  the  books  re- 
quired to  be  kept  for  that  purpose  by  sections 
34,  89. 

[Ed.  Note.~For  other  caees,  see  Waters  and 
Water  Courses,  Cent  Die.  8  320:  Dec.  Dig. 
«=>231.] 

4.  Watebs  and  Wateb  Goubsbs  ®=9231— Ib- 

BIGATION— AaaEmiCENT  BT  DiSTBIOT— CeB- 
TIFIOATION  OT  ASSESSiaBNT  RoLL  AND  Db- 
UNQT7ENCT  liiei^TATtTTB. 

Under  the  rtstute,  it  was  no  objection  to 
(he  validly  of  a  sale  of  property  for  unpidd 
taxes  levied  by  an  irrigation  district  tbat  the 
assessment  roll  and  ddinquent  list  were  not  c«- 
tlfled,  since  the  statute  makes  no  such  require- 
ment, and  the  governing  body  of  the  district 
was  required  to  take  no  step  not  expressly  or 
by  necessary  implicatitm  required. 

[Bd.  Note. — Fw  other  cases,  see  Waters  and 
water  Oonrses,  Omt  Dig.  i  820;  Dec.  Dig. 
«=s»231.1 

5.  Watebs  and  Watkb  Coubsbs  «b9»2S1— In- 
BiGATioN— AflSBasuNT— linniia  Pbokbtt 

—STATOn. 

Under  St.  1S97.  p.  264,  autbwidng  ocgan- 
isatfon  of  irrigatl<«  districts,  section  39,  pro- 
viding that  the  assessor  must  prepare  an  assess- 
ment book  with  appropriate  headlnss  In  which 
must  t>e  listed  all  real  property  witnin  the  dis- 
trict, and  in  which  must  be  spedfled  bi  sep- 
arate cdumns  mider  the  ap^opriatw  heading 
the  name  of  the  person  to  whom  the  property 
Is  assessed,  etc;,  where  property  sold  for  non- 

Kyment  of  taxes  by  an  irrigation  district  was 
ted  and  described  In  the  asseennent  bode  of 
the  district,  as  well  as  in  the  delinquent  aseeas- 
ment  book,  under  the  heading  "Description 
Property,"  "Modesto,  Bl'k  128,  lots  1  to  5,  in- 
dunv«,''.tlM  pnpvris,  situated  in  the  dty  of 
ModeMo,  was  proper^  listed. 

[Ed.  Note.— For  other  cases,  sea  Waters  and 
Water  Courses,  Cmt  XMg.  1  820;  Dec.  D^. 
<8=>23L] 

6.  Taxation  <S=»421(1)— Assessment— Desio- 
NATioN  OP  Land. 

II  the  deeignatimi  (rf  land  In  the  assess- 
ment bo<^  Is  rach  as -to  afftwd  the  owner  the 
means  whereby  the  land  m^  readily  be  iden- 
tified, or  does  not  mislead,  or  is  not  calculated 
to  mislead  him;  It  Is  auffident 

rEd.  Note.— fiVff  other  easea  see  Taxation, 
Cent  Dig.  H  720,  7S3,  786;  Dec.  Dig.  «a» 
421(1).] 

7.  WAffKBS  AND  WaTVB  COITBSBS  ^3»281— IB- 
BXOATION  —  ASBSSSHXNT  —  PUBLICATION  07 

Notice  ot  Delinqcenot. 
In  suit  to  quiet  title  by  plaintiff  claiming 
under  tax  deed  from  irrigation  district  evidence 
h^ld  to  supp<nt  the  court* •  finding  that  the  de- 
linquency notice  was  published  as  required  by 
St  1897,  p.  268,  i  41. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  320;  Dec  Dig. 
231.1 

8.  Watebs  and  Wateb  Cottbsbs  *=9231— Ib- 
BioATiON— AsBBSSMENT— Sale  fob  Delih- 
QUENOT— Gbbtificate— Deed — Statdtb. 

Under  SL  1897,  p.  254,  authorizing  organ- 
ization oi  irrigation  districts,  section  45,  pro- 
viding that,  after  receiving  the  amount  oi  as- 
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BwameDts  and  costSi  the  coDectOT  must  make 
out  in  duplicate  a  certificate,  dated  on  the  day 
the  sale  t<xr  taxation,  etc,  where  a  sale  of 
property  in  an  irrigation  district  for  nonpay- 
ment  of  an  assessment  was  made  February 
20th  and  the  oertiflcate  of  sale  was  dated  March 
3d,  sncfa  certificate  was  not  void,  as  the  mere 
duhu  of  the  certificate  sobaeqaflDt  to  the  date 
of  sale  is  not  of  material  importance. 
_rEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Diy.  {  820;  Dec.  Dig. 
«=s>231.] 

9.  WATBBS  ASD  WaTEB  COtJBSES  4=»281— IB- 
BIOATIOW  —  AaSBflaMEWT  —  SaU    n>B  ZdESB 

Thait  Dub. 
Where  land  in  an  irrigation  district  was 
sold,  for  nonpayment  of  an  assessment,  for 
121.92,  the  actual  amount  due  on  the  assesa- 
ment,  including  its  amount  and  penalties,  the 
property  was  not  »6IA  for  less  than  the  total 
amount  actually  due  because,  in  computing  the 
amount  in  the  assessment  book,  the  assessor 
Duelled  50  cents  in  the  column  entitled, 
"Amount  ot  tax  for  semi-annual  Interest  Ixmds,'' 
SLOS  in  the  odunm  entitled  "Amount  of  tax 
for  redemption  of  bonds,"  and  $21.92,  hi  the 
column  entitled  "Amount  of  tax  for  general 
purposes,"  amounts  which  totaled  $23.44. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  320;  Dec.  Dig. 
«»281J 

10.  Appeal  and  Bbbob  «=9843(2}— IiacAn- 

BZAL  QUXSTZON. 
Where   the  trial  court's  judgment  could 
stand  on  the  one  finding,  with  another  finding 
dimineted,  it  Is  Immaterial  whether  the  latter 
finding  la  without  support  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  S331  i  Dec.  Dig.  «3>843(2).] 

Appeal  from  Superior  Court,  Stanislaus 
Oonn^ ;  L.  W.  Folkerth,  JnOgo. 

Action  by  B.  A.  Corson  against  Charles 
Crocker  and  others.  From  a  judgment  tor 
plaintiff,  defendant  Josephine  Arata  appeals. 
A|Hrmed> 

F.  W.  Reeder,  of  Oakdale,  and  Charles  S. 
Conner,  of  Los  Angeles,  tor  appellant  BL  H. 
Zilon,  of  Modesto,  for  respondent 

HAET,  J.  This  is  an  action  to  quiet  title 
to  certain  real  estate.  The  plaintiff  had 
Judgment,  from  which  this  appeal  Is  prose- 
cuted by  the  defendant  Josephine  Arata, 
upon  a  transcript  of  the  record  prepared  in 
pursuance  of  the  provisions  of  section  953a  of 
the  Code  of  Civil  Procedure;  The  plaintiff 
claims  title  under  a  deed  executed  by  the 
Modesto  Irrigation  district,  a  corporation,  the 
property  in  dispute  lying  within  the  bounda- 
rlee  of  said  district  and  having  been  sold  on 
default  of  the  owner  in  the  payment  of  an 
assessmMit  levied  thereon  by  the  district  in 
the  year  1905.  The  appealing  defendant 
challenges  the  validity  of  the  sale  and  deed, 
and  the  objection  so  made  presents  the  only 
qnestions  involved  in  the  controversy. 

The  lands  in  question  consist  of  lots  1,  2,  S, 
4,  and  5,  In  block  123,  of  the  dty  of  Modesto, 
and.  as  stated,  are  embraced  within  the  lim- 
its ot  the  said  irrigation  district,  and  were 
assessed  to  the  appealing  defendant 

The  appellant  was  the  daughter  of  one 
Giovanni  Arata,  wlu>  died  testate  on  the  22d 


day  of  Mardi.  1887.  With  the  motlier,  and 
other  surviving  children  of  the  deceased,  she 
was  made  a  devisee  in  tnut  of  a  certain  des- 
ignated portion  of  the  residue  of  his  estate, 
of  which  the  lota  in  dispute  constitated  a 
part.  Tfa$  record  discloses  that  the  lota  in 
question  were,  together  with  lots  6,  7,  8,  9, 
and  10,  in  the  same  block,  by  the  trustee  con- 
veyed by  deed  to  one  Susan  Springsteen,  on 
the  2d  day  of  February,  1903,  and  that  said 
deed  was  duly  recorded  in  the  office  of  the 
county  recorder  of  Stanislaus  county  on  the 
15th  day  of  December,  1903.  This  convey- 
ance appears  to  have  been  executed  prior  to 
the  partition  of  the  residue  of  ttie  said  estate 
and  the  assignment  to  the  devisees  in  trust  ot 
their  respective  interests  therein  In  severalty. 
But  it  is  further  made  to  appear  that  a  parti- 
tion suit  was  subsequently  filed  in  the  superi- 
or court  of  Stanislaus  county,  wherein  and 
whereby  the  several  interests  of  the  parties  ia 
ttie  residue  of  the  estata  wore  set  off  to  ttiem. 
In  severalty,  and  that  by  tbe  decree  in  said 
action  the  appellant  was  awarded  title  In  fee 
to  the  partieulaT  Ipti  Involved  in  die  contro- 
versy. 

1^  above  tedtal  la  important  cmly  because 
thug  It  is  made  to  appear  Omt  tbe  record 
shows  that  legal  title  to  the  lota  in  dtepnte 
was,  notwithstanding  the  conveyance  to 
Springsteoi,  stUl  In  tba  appeUant,  and  tbat 
the  assessment  Involved  herein  was  properly 
made  against  the  lots  In  the  latter's  name. 

By  finding  No.  4  the  court  In  ^ect  found 
that  the  plalntUTs  title  was  deralgned  firom 
the  sale  of  the  property  for  the  satlsftu^ioili 
ot  the  assessment  above  referred  to,  and  fur- 
ther found  that  tar  more  than  five  years 
prior  to  the  commencement  of  this  action  he 
and  his  predecessors  In  Interest  have  been  in 
actual,  exclusive  and  continuous  possession 
of  said  lots,  which  possession  was  founded 
on  the  "certificate  of  sale  and  deed  for  de- 
linquent irrigation  assessment,  issued  by  the 
Modesto  irrigation  district.  •  •  •  and 
has  himself  and  Iiis  said  predecessors  In  in- 
terest paid  all  taxes  and  assessments  of  any 
kind  and  description  and  character  levied  on 
or  against  said  property  for  the  said  period 
of  five  years  preceding  and  Immediately  prior 
to  the  date  of  tbe  .filing  ot  tbe  ooiia>laint 
herein." 

By  finding  Na  6,  the  court  further  found: 

"Fifth.  That  the  said  assessment  ot  the  Mo- 
desto irrigation  district,  for  the  nonpayment  of 
which  said  premises  were  sold,  was  duly  ajii 
regularly  levied  accmrding  to  law,  and  tliat  the 
said  irrigation  district  and  its  officers  complied 
with  all  the  provisions  of  law  prior  to  and  lead- 
ing up  to  the  sale  and  the  issuance  of  the  cer- 
tificate hereinbefcH*e  referred  to,  and  that  there- 
after a  deed  was  duly  and  regularly  Issued  by 
tbe  Modesto  irrigation  district  conveying  to  the 
predecessors  In  interest  of  the  said  plaintiff  the 
said  premises,  and  that  all  proceedmgs  leading 
up  to  said  deed  were  duly  and  regularly  taken, 
and  tliat  the  said  deed  conveyed  to  and  vested  in 
the  grantee  therein  named  a  good  and  perfect 
title  to  tJie  said  premises,  free  from  all  daims 


»For  otiwr  eatw  «M  iaiM  toplo  aad  KBT-NmCBBlR  la  all  Kw-Mtimbwed  DlgMts  and  Zsd«a 


Digitized  by 


Google 


CaL] 


OOBSOK  T.  CBOCKBB 


289 


■nd  dBOiukda  off  enty  eharttetsr  of  the  defond- 
ants,  JoniAlae  Arata.  Anunta  Arata,  as  tms- 
tee,  and  aJl  persona  hoUlng  by,  through  or  un- 
der them." 

The  appellant  claims  that  said  findings  are 
not  supported  by  the  evidence,  and  thus  the 
obJectloDs  urged  against  the  legality  of  the 
assessment  and  sale  of  the  property  In  ques- 
tion are  raised.  These  objections,  specifically 
stated,  are;  (1)  That  It  does  not  appear  that 
the  board  of  directors  of  the  said  Irrigation 
district  had.  In  proper  form,  and  previously 
to  tbe  leryliig  of  the  assessment,  passed  a 
resolution  authorizing  tbe  assessment;  <2) 
that  the  assessment  roll  and  the  delinquent 
list  "are  not  certified" ;  (3)  that  "the  assess- 
ment book  and  delinquent  roll  show  that  this 
property  was  not  pn^ierly  listed,  being  under 
the  head  of  'ftactiooal  or  metes  and  bounds* 
rather  than  nndar  'dty'  or  'town'  or  'city*  or 
town  lots* " ;  (4)  that  notice  of  delinquency 
la  shown  to  have  been  published  for  one 
week  onl7>  whereas  tbe  statute  requires  that 
publication  of  sucb  notice  shall  be  for  two 
weeks ;  (5)  that  the  certificate  of  sale  is  void 
because  it  was  dated  on  a  date  subsequent  to 
tlie  day  upim  wMtdi  the  sale  vas  niad& 

Tbe  Modesto  Irrigation  district  was  organ- 
ized under  the  provlsiona  of  an  act  of  the 
LegHdatnre  of  1897.  entitled: 

"An  act  to  provide  for  the  organi»atioa  and 
government  of  irrigation  districta.  and  to  pro- 
vide for  tbe  acquisition  or  construction  thereby 
of  works  for  the  Irrigatira  of  the  lands  embrac- 
ed within  such  districts,  and.  alsov  to  provide 
ioT  the  distribution  of  water  for  Irrigation  pur- 
poses." Stats.  1897,  p.  264  et  seq. 

Section  48  providea  for  tbe  sale  by  tiie  tax 
collector  of  the  district  of  all  lands  within 
tlie  district  nptrn  which  aaaesaments  duly 
leried  under  the  act  bare  not  been  paid. 
Section  45  prorldn  that: 

Vpon  a  sale  of  real  property  for  delinquent 
assessments  being  made  the  colleGtor,  after  re- 
ceiving the  amount  of  the  asseBsoientB  and  costs, 
"must  make  oat  in  dvpUcate  a  certificate,  dated 
on  the  day  of  sale,  stating  (when  known)  the 
name  of  tbe  person  assessed,  a  description  ot  tbe 
land  sold,  the  amount  paid  therefor,  that  It  was 
Bold  for  assessments,  giving  the  amount  and 
year  of  the  aasessment,  and  specifying  the  time 
when  the  purchaser  will  be  entitted  to  a  deed. 
The  certificate  must  be  signed  by  the  collector, 
and  one  copy  deLivered  to  uie  purchaser,  and  the 
other  filed  in  the  office  of  the  county  recorder  of 
the  county  in  which  the  land  is  situated." 

Section  48  of  said  act  provides; 

"The  matter  recited  in  tbe  certificate  of  sale 
must  be  recited  in  the  deed,  and  such  deed  duly 
acknowledecd  or  proved  is  prima  facie  evidence 
that:  (a)  The  property  was  assessed  as  requir- 
ed law.  (b)  Tne  ^perty  was  egnaliEed  as 
refjmred  by  law.  (c)  That  the  assessments  were 
levied  in  accordance  with  law.  (d)  The  assess- 
ments were  not  paid,  (e)  At  a  proper  time 
and  place  the  property  was  sold  as  prescribed 
by  Uw  and  by  the  proper  officer,  (f)  The 
property  was  not  redeemed.  (g)  Tbe  per- 
son who  executed  the  deed  was  the  proper  offi- 
cer." 

[1, 1]  Tbe  action  Is,  as  seen,  one  to  quiet 
title,  In  wblch  Oie  plaintiff  alleges  that  he 
is  tbe  owner  in  fee  of  the  proper^  In  dlsi- 
pnte.    Tbe  plaintiff  having  supportad  Us 


daim  of  ownenAilp  by  proof  of  a  tax  deed 
to  the  property,  said  deed  containing  all  tbe 
matters  recited  in  the  certificate  of  sale,  as 
Tequlred  by  the  ^tut^  and  baving  been 
duly  adDiowledged,  a  prima  fade  case  was 
thus  made  by  tbe  plaintiff,  and  tbe  burden 
was  thereupon  devolved  tQ>on  the  appellant 
to  establish  her  title  to  the  property  by  a 
pr^nderance  of  tbe  evidence.  To  do  tbiac 
It  was  requisite  that  she  should  show  some 
defect  or  defects  Id  the  assessment  or  other 
proceedings  leading  to  the  sale  and,  finally, 
to  the  execution  of  the  tax  deed  to  tbe  pur- 
chaser  at  the  tax  sale,  fatal  to  tbe  legality 
of  tbe  sale  or  said  deed.  As  before  stated, 
she  made  an  attempt  at  such  showing,  but 
we  think  without  success.  T^e  points  made 
against  the  validity  of  tbe  assessment  we 
shall  consider  In  tbe  order  in  which  tb^  are 
above  stated. 

[3]  1.  The  act  of  1897  authorizing  the  or- 
ganlssation  and  government  of  irrigation  dis- 
tricts nowhere  expressly  requires  that  the 
levying  of  an  assessment  by  the  board  of 
directors  for  the  purposes  of  the  district  shall 
be  by  or  In  the  form  of  a  resolution.  The 
law,  of  course,  require  the  board  of  direc- 
tors to  levy  an  assessment,  when  necessary ; 
but  whether  this  act  be  done  by  a  mere 
motion  or  in  the  form  of  a  resolution  is  im- 
material so  long  as  it  constitutes  tbe  action 
of  tbe  board  and  tbe  proceeding  Is  otherwise 
properly  carried  out  and  duly  preserved  in 
the  records  of  the  board  or  tbe  books  requir- 
ed to  be  kept  for  that  purpose.  Sections  34 
and  39,  Act  of  1897,  pp.  265,  267. 

[4]  2.  The  reply  to  the  proposition  that  the 
the  "assessment  roll  and  delinquent  list  are 
not  certified"  la  the  same  as  the  answer  giv- 
en above  to  tbe  proposition  that  the  board 
did  not  proceed  to  levy  the  aasessment  in 
tbe  form  of  a  resolution.  Ck»unsel  have  not 
pointed  to  any  provision  of  the  act  in  ques- 
tion requiring  the  assessment  roll  and  delln- 
quoit  list  to  be  certified  by  any  person  or  of- 
ficer of  the  district,  and,  after  a  careful  ex- 
aminatlon  of  the  statute,  we  have  found  no 
such  requirement  It  ought  not  to  be  neces- 
sary to  buggest  that  the  governing  body  of 
the  district  was  required  to  take  no  step  in 
the  tax  proceedings  not  expressly  or  by  nec- 
essary implication  required  by  tlie  statute. 

[S,  S]  3.  The  next  objection  is  that  tbe 
assessment  book  and  delinquent  iist  disclose 
that  the  property  was  not  properly  listed. 
The  specific  objection  is  as  above  stated. 

Section  35  of  the  irrigation  act  provides, 
Inter  alia:  'Xliat  the  assessor  must  prepare 
an  assessment  book,  with  appropriate  head- 
ings, In  whidi  must  be  listed  alt  real  prop- 
erty within  the  district.  In  which  must  be 
specified,  in  separate  column^-,  under  tlie 
appropriate  head:  <a)  The  name  of  the  per- 
son to  whom  the  property  Is  assessed; 
*  *  *  (b)  laud  by  township,  range,  section, 
or  fractional  section,  and  when  such  land 
Is  not  a  congressional  division  or  snbdlvision, 
by  metes  and  bovnda,  or  otbec  description 
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Baffidmt  to  Identify  it,  glrlng  ao  estluiate 
of  the  number  of  acres,  locftUt7,  and  the 
improrements  thereon;  (c)  dty  and  town 
lots,  naming  the  city  or  town,  and  the  num- 
ber and  block,  according  to  the  system  of 
numbering  in  such  city  or  town,  and  tbe  Im- 
prorements thereon. 

By  stipulation  of  counsel  on  both  sides,  the 
memoranda  of  the  map  of  the  city  of  Modesto 
were  received  In  evidence  and  considered 
in  lieu  of  the  map  itself,  and  from  the  mem- 
oranda 80  received  it  appears  that  the  lots 
in  question  were  delineated  on  said  map 
and  described  as  lots  1,  .2,  S,  4,  and  5,  In 
block  128,  in  said  city.  It  is  admitted  that 
Uiat  portion  of  the  dty  of  Modeito  embrac- 
ing said  lots  Is  included  within  the  bound- 
aries of  the  Modesto  Irrigation  district.  In 
the  assessment  book  of  said  district  tor  the 
year  19QS,  as  well  as  in  the  delinquent  as- 
sessment book  of  said  district  for  said  year, 
the  property  In  dispute  Is  listed  and  describ- 
ed as  follows,  under  the  heading:  "Descrip- 
tion of  property":  "Modesto,  Bl'k  123,  lots 
1  to  6,  incluslTe."  In  the  assessment  book, 
the  assessed  value  of  the  property  Is  stated 
and  tn  the  delinquent  ossrasment  book  the 
value  of  said  property  is  ^ven  under  sub- 
stantially the  same  beading. 

The  description  of. the  pn^erty  as  above 
shown  vras  in  substantial  compliance  with 
the  requtrements.  of  the  statute,  and  it  was 
snflSdently  clear  and  definite  to  facilitate  tbe 
ready  Identtflcatttm  and  location  of  tbe  land 
by  means  of  tbe  deed  Itself,  and  therefore 
sufficient  to  apprise  the  owner  tbat  an  as- 
sessment lien  subsisted  upon  the  lots  and  so 
enable  her  to  discharge  such  llo. 

If  tbe  destgnation  of  tbe  land  In  tbe  as- 
sesament  book  Is  such  as  to  afford  tbe  owner 
the  means  whereby  tbe  land  may  readily  be 
identified,  or  does  not  mislead  or  Is  not  cal- 
culated to  mislead  him.  It  Is  sufBdent.  Cool- 
ey  on  Taxation,  p.  746;  8an  Gabriel  Co.  v. 
Wltmer  Co.,  06  Oat  635,  29  Fac.  500,  31  Pac. 
588.  18  L.  B.  A.  465,  470;  Best  v.  Wohl- 
ford,  144  Cal.  733,  736,  78  Pac.  293;  Baird 
V.  Monroe,  150  Cal.  660,  569,  89  Pac.  352. 
As  before  ST^gested  in  another  form  of  ex- 
pression, the  description  of  the  lots-  here 
fuUy  measured  up  to  the  test  thus  stated. 

[7]  4.  We  cannot  say  that  the  trial  court 
was  not  Justifled  in  finding,  as  impliedly 
it  did  so  find,  that  the  statutoiy  require- 
ment as  to  the  publication  of  notice  of  de- 
linquency was  compiled  with.  Section  41  of 
tbe  statute  provides  that  such  notice  must 
be  published  by  the  collector  of  the  district 
in  a  newspaper  published  In  each  county  in 
which  any  portion  of  the  district  may  lie 
tor  the  period  of  two  weeks.  The  record  here 
does  not  show  in  what  particular  new^per 
said  notice  was  ordered  to  be  published.  One 
of  the  attom^s  for  tbe  appellant,  however, 
was  sworn  as  a  witness  and  testified  that  be 
bod  examined  several  numbers  of  the  "Week- 
ly News"  ti^iramunably  a  newvaper)  ai|d 


j  that  he  had  found  the  notice  referred  to  pub- 
lished in  one  Issue  only  of  said  newspaper. 
This  constituted  all  the  showing  that  was 
made  which  tended  In  any  degree  to  disclose 
that  the  notice  had  not  been  published  as 
prescribed  by  the  statute;  and  it  was  whol- 
ly with  the  trial  court  to  dedde  whether 
tile  showing  ao  made  was  sufficient  to  over- 
come the  prima  fade  showing  through  proof 
of  the  deed  that  tbe  notice  referred  to  was- 
published  as  required.  If  tbe  appellant  had 
shown  by  clear  and  direct  proof  that  the 
"Weekly  News'*  was  a  newspaper  published 
in  Stanislaus  county.  In  which  tbe  district 
is  slttiated,  ttiat  the  notice  had  been  by  tbe 
collector,  within  20  days  after  the  delivery 
of  the  assessment  book  to  him  by  tbe  secre- 
tary of  the  board,  given  to  said  newspaper 
and  no  oQier  published  In  said  county  for 
publication  therein,  and  tbat  said  notice  bad 
not  been  published  in  said  paper  tor  and 
during  the  full  time  prescribed  by  tbe  stat- 
ute, there  would  then  bave  been  a  suffldeat 
showing  of  noncompliance  witb  the  require- 
ment of  the  statute  In  that  r^rd  to  bave 
overcome  the  effect  of  tbe  deed  as  prima 
fade  proof  of  tbe  due  r^ularity  of  all  tbe 
proceedings  leading  to  tbe  sale  and  t^e  execu- 
tion of'  tbe  deed.  It  is  very  dear  that  no 
such  showing  was  made  by  the  appellant- 
Indeed.  so  f^  as  we  ore  givm  direct  Infor- 
mation to  tbe  contrary  upon  tbe  subject  by 
tbe  record  tbe  callecbor  might  have  ordered 
the  publication  of  the  notice  in  some  news- 
paper published  in  Stanislaus  county  otlter 
than  tbe  "Weekly  News,"  and  tbat  tbe  notice 
was  published  In  accordance  with  the  man- 
date of  tbe  statute  upon  that  subject 
.  [I]  5.  Hie  point  tbat  tbe  certificate  ot  sale 
is  void  because  It  was  not  dated  on  the  day 
of  the  sale  is  without  substantial  merit  The 
point  has  its  inspiration  In  tbe  language 
of  section  45  of  tbe  act  It  wlU  be  recalled 
tbat  tbat  section  reads,  In  part: 

"After  recefVIng  tbe  amount  of  asMwments 
and  costs,  the  collector  must  make  oat  tn  du- 
plicate a  certificate,  dated  on  the  day  <tf  the 
sale,  stating,"  etc. 

The  sale  In  this  case  was  made  on  the  20th 
day  of  February,  1906,  and  tbe  certificate  of 
sale  dated  tbe  3d  day  of  Mardi,  1906. 

The  certificate,  it  la  to  be  observed,  recites 
that  the  property  may  be  redeemed  from  said 
sale  "within  twelve  months  from  tbe  date 
of  said  purchase,  vis.  tbls  20th  day  of  Feb- 
ruary, 1906,  by  the  person  and  In  the  manner 
as  provided  by  law,"  etc  Thus  (the  certifi- 
cate being  in  duplicate,  one  ol  which  to  be 
recorded  In  the  office  of  the  county  recorder) 
the  most  important  object  thereof  was  fully 
effectuated,  vis.  the  giving  of  notice  to  the 
owner  of  the  date  of  tbe  sale  and  of  tbe  time 
whea  tbe  purchaser  will  be  entitled  to  a  deed 
upon  bis  (tbe  owner'eO  d^ult  In  xedeemlnK 
tbe  pnverty  within  the  time  ^esolbed  hj 
'the  law  and  stated  In  tbe  certlflcate.  It  thus 
must  beoMue  dearly  manifeet  tbat  tbe  mere 
dating  of  tbe  certlflcate  on  aonw  day  subee- 
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qnent  to  tbe  day  of  the  lale  la  not  of  mate- 
rial importance.  It  baa  so  been  held.  The 
state  of  Idaho  baa  a  statute  which  contains 
a  prorlslon  as  to  the  dating  of  the  certificate 
of  a  tax  sale  In  the  precise  language  of  sec- 
tion 45  of  the  statute  here  In  question.  In 
McOowan  Elder,  10  Idaho,  1C3,  113  Pac. 
103,  the  tax  sale  was  had  on  the  Sth  of 
July,  1904,  and  the  certificate  of  sale  was 
dated  July  9.  1904.  The  Supreme  Court  of 
Idaho,  replying  to  an  obJecUon  to  the  cer- 
tiflcate  similar  to  that  urged  here,  held  that 
the  language  of  its  statute  regarding  the 
dating  of  the  certificate  was  merely  direc- 
tory, and  held  the  certificate  in  that  case 
to  be  good.  And  in  the  recent  case  of 
Bruschi  T.  Cooper,  169  Paa  728,  this  court, 
having  a  similar  proposition  before  It,  dted 
and  approved  McGowan  t.  BIder,  supra,  In 
so  far  as  it  held  the  language  of  the  statute 
as  to  the  dating  of  the  certificate  to  be  di- 
rectory. 

[I]  Besldea  the  objections  to  the  assess- 
ment  proceedings  above  considered,  the  point 
is  made  that  the  property  was  sold  for  less 
than  the  total  amount  actually  due  on  the 
assessment  There  la  no  real  ground  for  the 
support  of  the  point,  it  being  made  to  appear 
that  certain  Items  which  counsel  for  the  ap- 
pellant hare  added  to  the  assessment  and 
penalties  as  computed  by  the  assessor  were 
figured  In  lead  pencil  on  the  face  of  the  as- 
sessment book  and  constituted  no  part  of 
said  book.  The  explanation,  as  shown  by 
the  reccKcd,  Is  as  follows:  That  the  delin- 
quent assessment  lnT<^ved  herein  showed  the 
amount  of  the  assessment  to  be  |20.40,  to 
which  were  to  be  added  S  per  cent,  amount- 
ing to  11.02,  and  costs  amounting  to  GO  cents, 
making  the  assessment  and  penalties  total 
the  sum  of  ¥21.92 ;  that  the  asseasment  book 
tot  the  year  1909  contained  three  columns, 
entitled  as  follows:  the  firat,  "Amount  of 
tax  for  Banlannual  Interest  bonds,"  aeeond, 
"Amount  of  tax  fbr  redemptUm  of  lionds,'* 
and;  third,  "Amount  of  tax  for  general  pur* 
pose^' ;  that  none  of  said  three  oAnmns  was 
used  in  the  assessment  of  the  property  in 
question,  and  the  same  were  blaiflc  and  ts- 
eant;  and  that,  in  compiling  and  preparing 
said  delinquent  assessment,  the  assessor  used 
the  assessment  book  of  the  irrigation  district 
and,  for  convenience,  "used  the  said  three 
blank  oolnmns  for  the  purpose  of  computing 
and  determining  the  amount  of  costs  and  five 
per  cent  additional  and  the  total  assessment 
and  the  penalties,"  the  same  as  stated,  being 
figured  In  lead  pencil  on  the  face  of  the  as- 
sessment book  in  said  three  columns.  The 
^nres  so  made  appeared  as  follows:  "$.60 
in  the  column  ^titled,  'Amount  at  tax  for 
semiannual  Interest  on  bwids*;  $1.02  In  col- 
onm  ratitled,  'Amount  of  tax  for  redemp- 
tion of  bonds,'  and  $21.92  in  ooiumn  mtltled, 
'Amount  of  tax  for  general  purposes.* " 
Quito  dearly,  tbe  wlditloa  of  tb»  three 


amounts  would  mate  the  total  asseasmcait 

$23.44,  whereas,  as  the  record  unquestlmaUy 
shows,  the  actual  amount  due  on  the  assess- 
ment, including  the  amount  of  the  assess- 
ment and  the  sums  of  fifty  cents  and  one 
dollar  and  two  cwts,  penalties,  etc.,  was  $21.- 
92,  for  which  sum  the  property  was  sold. 

[It]  It  is  further  pointed  out  that  the 
court  found  (finding  4)  that  the  plaintifT  had 
acquired  title  to  the  lota  In  controversy  by 
adverse  possession  and  that  there  Is  no  evi- 
dence to  support  said  finding.  Assuming  this 
to  be  true,  it  Is  also  true  that  the  court  by 
its  fifth  findUig  found  that  the  plaintiff  ob- 
tained title  to  the  property  by  the  tax  sale 
and  deed,  and  this  finding  Is  sufficient  to 
suKwrt  the  decree  quieting  plaintiff's  title 
to  said  pr<^rly.  Finding  4  is  further  and 
otherwise  criticized,  but  the  judgment  could 
stand  secure  on  the  fifth  finding  with  finding 
4  entirely  eliminated,  and  it  Is  therefore  im- 
material whether  the  last-meotloned  finding 
is  or  is  not  Justly  amenable  to  tbe  criticism 
referred  to. 

We  have  found  nothing  In  the  record 
which  would  warrant  us  in  heading  that  the 
decree  assailed  by  the  appellant  is  not  justi- 
fied by  the  facts  and  the  law. 

Tb»  Judgment  is^  accordingly,  aflSnned. 

We  concur:  CHIPAIAN,  P.  J.;  BUBp 
NBTT,  J, 


RICH  et  al.  v.  SUPERIOR  COURT  OP  CAM. 
FORNIA  IN  AND  FOR  MBNDOCINO 
COUNTZ  at  aL  (Civ.  IBOSJ 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Oct  14,  1918.) 

1.  JUSTZOBS  or  THl  Pucx  $=al59(0)  —  Ap- 
PXAi*— Undbetakino  fob  Costs— Statutb. 

Ad  undertalcing  with  sureties  in  the  sum  of 
$248.70,  Becurine  costs  on  appeal  to  tbe  superior 
court  from  a  justice's  judgment  for  $115.36, 
taxing  costs  at  $8.76,  which  porported  to  be 
given  to  stay  execution,  was  sufficient  as  a  bond 
for  the  payment  of  costs  on  appeal  under  Cod* 
Oiv.  Proc.  S  978,  providloK  that  an  appeal  from 
a  Justice  or  police  court  is  not  effectual  aulon 
an  undertaking  with  sureties  be  filed  in  the  sum 
of  $100  for  the  payment  of  costs  on  the  appeal 
and  the  superior  court  could  not  be  divested  (» 
its  jurisdiction,  acquired  by  the  filing  of  the 
bond,  by  appeUants  failure  to  file  stay  bond. 

fEd.  Note.— For  other  cases,  see  Justices  <rf 
the  Peace,  Cent.  Dig.  I  666:  Dec  Dig.  «S3» 
159(9).] 

2.  Justices  or  thb  Peacb  <8:=>ie9(l)— Supb- 

BIOB  COUBT  —  DISIUSSAX.  Of  APPEAI.  lt>ft 

Failusb  to  Fzlb  Uhdbbtasino  fob  Costs 

— Statutb. 
Tbe  Buperior  court  has  the  right  and  power 
to  paaa  upon  and  decide  a  motion  to  dismiss  an 
appeal  taken  from  a  Justice's  judgment  thereto, 
and  where  tbe  motion  is  baaed  on  the  ground 
that  tbe  undertaking  for  costs  on  appeal  re- 
i^nired  by  Code  Civ.  Proc.  |  978,  has  not  been 
bled,  it  is  the  duty  of  the  superior  court  to 
diamiss  the  attempted  appeal  if  such  Is  the  fact, 
since  the  section  makes  the  filing  of  tbe  under- 
taking an  essential  and  indispensable  requisite 
for  conferring  upon  the  uipenor  court  jurlsdic- 
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Uon  to  hear  and  detwmliM  an  anpeal  from  a 
Jmtke  or  police  court. 

[Ed.  Note— EVw  other  caies,  see  JaBtdooa  of 
the  Peace.  Gent.  Dig.  i  573;  Dec.  TMg. 

159(1).] 

3.  Cebiiobabi  «=328(1)  —  Jusisdiction  — 
WiiEBB  Question  for  Detebuination  is  or 

JUBIBDIOTION. 

Hie  rule  that,  where  a  conrt  once  obtains 
juriBdictioD  of  the  suhject-matter  of  an  action, 
it  ^  then  has  jurisdiction  to  decide  a  qoestioa 
arising  therein  erroneously  as  weU  as  correctly, 
and  a  jarisdictional  writ,  as  writ  of  review, 
does  not  lie,  has  no  application  to  a  case  where 
the  question  to  be  determined  Is  whether  the 
court  has  legal  authority  to  hear  and  determine 
the  matter  bifore  it,  since  the  rule  simply  means 
that  when  a  court  baa  jurisdiction  of  the  >ub- 
ject-matter  of  the  action,  and  commits  error 
during  the  course  of  the  trial,  or  in  its  final  de- 
cision, the  error  is  correctible,  not  through  a 
jurisdictional  writ,  but  solely  by  appeal. 

[Ed.  Note. — For  other  eases,  see  Certiorari, 
Cent.  Dig.  |  41;  Dec.  Dig.  «=»28<1).]  . 

Petltltm  for  writ  of  review  by  B.  r.  Rtcb 
and  Gertrude  Rich  against  the  Superior 
Court  of  the  State  of  Galifomla  In  and  for 
the  County  of  Mendodno  and  the  Honorable 
J.  Q.  Wblte,  Judge  thereofi  to  annul  an  or- 
der dismissing  an  appeal  Order  annulled, 
set  aside,  and  Tacated. 

Charles  Kasch,  of  UlUab,  for  petitioners. 
Frank  W.  Taft,  of  Wllllts,  tor  respondents. 

HART,  J.  One  Harrey  Carlton,  on  the 
2l8t  day  of  June,  1916,  recovered  judgment 
against  the  petitioners  in  the  justice's  court 
of  Lflttle  Lake  township,  in  the  county  of 
Mendocino,  for  the  sum  of  $119.36,  together 
with  costs  of  suit,  taxed  at  $8.76.  There- 
after, and  within  the  time  allowed  by  law, 
the  petitioners  appealed  from  said  judgment 
to  the  superior  court  in  and  for  the  county 
of  Mendocino;  aald  appeal  being  upon  ijuea- 
tlons  of  both  law  and  fact.  The  petitioners 
In  due  time  filed  the  following  undertaking: 

"Whereas,  on  the  2l8t  day  of  June,  A.  D. 
1916,  a  judgment  was  entered  in  said  justice's 
court  against  defendant  in  favor  of  plaintiff  for 

5:116.35,  and  costs.  Defendant  has  appealed 
rom  said  judgment  to  the  superior  court  of 
the  county  of  Mendocino;  and  he  wants  pro- 
ceedings stayed  pending  appeaL  Now  the  un- 
dersigned jointly  and  severally  undertake  in  the 
sum  of  $248.70,  that,  if  proceedings  be  stayed, 
appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  will  pay  all  costs  if  the  ap- 
peal be  withdrawn  or  dlanussed,  or  the  amount 
of  any  Judgment  and  all  costs  that  may  be  re- 
covered against  him  in  action  in  the  superior 
court,  and  will  obey  any  wder  made  by  the  court 
therein. 

'  "Dated  this  26th  day  of  Jtme,  A.  D.  1916. 

"E.  F.  Ridi. 
"Gertrude  lUoh. 
**J.  D.  Bamwen. 
**Louls  BUodeau." 

Thereafter  the  respondent  noticed  a  mo- 
tloa  to  dismiss  the  said  appeal  on  the  ground 
that  no  appeal  bond,  or  deposit  In  Ueu  there- 
of, bad  been  filed  for  the  purposes  of  the  ap- 
peal, aud  that  the  superior  court  therefore 
had  failed  to  acquire  jnrisdlctlw  of  said  ap- 
peaL  Said  motion  came  on  for  bearing  and 


was  heard  on  the  21st  day  of  August,  1916, 
and  on  the  28th  day  of  August,  1916.  the  re- 
^ndents  her^n  made  and  entered  an  order 
dismissing  said  appeal  oo  the  ground  set 
forth  in  the  notice  at  motion  and  above 
stated. 

The  petitioners  claim  that  the  undertaking 
filed  by  them  and  above  quoted  herein  was 
and  is  legally  sufficient  to  support  the  ap- 
peal, and  that  therefore  the  respondents,  in 
ordering  the  appeal  dismissed,  exceeded  their 
jurisdiction.  The  proceeding  here  Is  tor  a 
writ  of  review  to  secure  an  annulment  of  the 
order  dismissing  aald  appeal. 

Section  978  of  the  Code  of  ClvU  Procedure 
provides  that  "an  appeal  from  a  justice's  or 
police  court  is  not  eCFectual  for  any  purpose, 
unless  an  undertaking  be  filed  with  two  or 
more  sureties  in  the  sum  of  me  hundred 
dollars  for  the  payment  of  the  costs  on  the 
appeal."  The  same  section  provides  that,  If 
a  stay  of  proceedings  be  claimed,  there  shall 
be  filed  a  like  undertaking,  "in  a  sum  equal 
to  twice  the  amount  of  the  judgment,  Includ* 
log  costs,  when  the  judgment  is  for  the  pay- 
ment of  money,"  etc. 

The  undertaking  in  the  case  Involved  here- 
in, it  will  be  observed,  is  for  a  sum  equal  to 
twice  the  amount  of  the  judgment  and  the 
costs,  and  while  it  Is  possible  that  Its  sols 
purpose  might  have  been  to  effect  a  atay  of 
proceedings,  It  obUfpites  the  sureties  to  pay 
all  costs  which  may  accrue  by  reason  of  the 
appeal,  If  the  same  be  withdrawn  or  disndss- 
ed,  or  to  pay  "the  amount  of  any  Judgment 
and  all  costs  that  may  be  recovered  against 
him  la  the  action  in  the  superior  court,"  and 
to  "obey  any  order  made  by  the  court 
therein." 

[1]  It  is  clear  that  the  sureties,  by  their 
undertaking,  bound  themselves  to  pay  the 
costs  on  appeal,  and  the  bond,  being  in  an 
amount  In  excess  of  $100,  Is  In  all  respects 
sufficient  for  that  purpose.  Whether  It  was 
also  sufilcient  to  stay  proceedings  Is  wholly 
immaterial,  so  far  as  the  appeal  Is  concerned. 
To  perfect  his  qtpeal,  the  statute  makes  tt 
Indispensably  necessary  for  the  appealing 
party  to  file  an  undertaking  In  tihe  sum  of 
$100  for  the  payment  of  the  ooste  on  i^peal, 
and  when  thla  Is  dooe,  the  court  to  wUcb  tbe 
appeal  is  taken  acquires  jurlsdlctlwi  thereof, 
and  obviously  cannot  be  divested  ct  such  ju- 
risdiction by  the  mere  failure  of  the  appel- 
lant to  file  a  stay  IxMid.  Nor  Is  Its  validity 
as  an  appeal  bond  destroyed  by  the  fact  that 
It  also  purports  to  be  g^ven  to  stay  execu- 
tion. Eldwards  v.  SuperiM  Court,  168  tJaL 
710,  714,  115  Pac.  649;  Ward  v.  Superiw 
Court,  58  Cal.  519 ;  J<mes  v.  Superior  Court, 
161  Cal.  589,  91  Pac.  605. 

The  undertaking  in  the  case  <d  Edwards  t. 
Superior  Court,  supra,  contained  the  follow- 
ing condition,  between  which  and  the  condi- 
tion of  tbe  nndeitaklng  herein  Involved  St 
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win  readily  be  perc^red  no  ndMtanttal  dU- 

teraice  exists: 

"Tbe  condition  of  the  above  nndertaking  i» 
snch  that  •  •  *  the  said  Edwards  and  oth- 
ers obtained  a  judgment  *  *  *  before  James 
G.  Qninn,  justice  of  tbe  peace  of  Oakland  town- 
diip,  in  and  for  tbe  coan^  of  Alameda,  state 
of  C^fornia,  on  the  25th  day  October,  1009, 
for  $73.20,  principal  sum,  and  for  $9.S0  costs; 
and  whereas  the  BDove-bounden  F.  £.  Miller  (de- 
fendant and  apgellant)  is  desiroaa  of  appealing 
from  the  decition  of  said  justice  to  the  superior 
court  in  and  for  the  county  of  Alameda,  and  a 
stay  of  proceedings  Is  (jaimed:  Now,  if  the 
obove-bounden  shall  well  and  truly  pay  or  cause 
to  be  paid,  the  amount  of  the  Said  judgment  and 
all  costs,  and  obey  any  order  the  said  superior 
court  may  make  therein,  if  the  said  appeal  be 
withdrawn  or  dismissed,  or  pay  tlie  amount  of 
any  lodgment  and  all  the  coats  that  may  be  re- 
covered against  the  said  appellant  in  the  said 
snperior  court,  and  obey  any  order  the  sud 
court  may  make  therein,  then  this  obligation  to 
be  nun  and  void:  ofjiwwiBe  to  remain  in  full 
fbree  and  virtue." 

Chief  Jnstlee  Beatty,  wbo  prepared  tbe 
main  opinion  in  that  case,  among  other 
tilings,  said: 

TFhe  latest  decf8i<»i  of  this  court  npon  that 

Soint  (J<me8  t.  Snperior  Court,  151  Oal.  589, 
1  Pac.  506)  is  a  conclusive  affirmance  of  the 
■ufficiency  of  tbe  undertaking  under  section  978 
of  the  Code  of  Civil  Procedure.  It  may  be 
doubted  whether  the  decision  In  that  case  suc- 
'  cessfully  diatingnishes  the  case  of  McConky  v. 
Snperior  Court,  56  CaX  8S.  in  which  section 
978  appears  to  have  been  differently  construed, 
bat  If  that  case  was  not  distinguishable  it  was 
certainly  overruled,  and,  I  have  no  doubt,  prop- 
erly overruled,  for  tbe  construction  there  given 
to  section  978  was  only  reached  by  disregarding 
tbe  express  terms  of  the  statute  J  L  e.,  by  the 
salMtitutlMi  ot  tiie  7ord  'w"  for  'and'  with 
the  effect  of  requiring  two  ondertakings  each 
containing  the  same  condition,  where  one  was 
amply  suucient  for  every  conceivable  purpose, 
and  that  in  a  dass  of  actions  wliere  sunpucity 
of  procedure  and  eeonaay  are  a  most  important 
dfisidaratum." 

Id  a  coDCDrrlnff  oplnlra  tbe  otber  members 
ot  tbe  court  satd: 

"We  c(Hicar  in  tbe  order  dei»ing  a  writ,  on 
the  ground  that  the  bond  is  sufficient  to  confer 
Jurisdiction  on  the  superior  court.  The  under- 
taking is  in  more  than  the  sum  of  $100,  and  Is. 
conditioned  for  the  payment  of  the  costs  on  the 
appeal.  It  thos  contains  all  tiiat  is  required  by 
section  978  of  the  Code  of  Civil  Procedure  to 
make  the  appeal  effectual.  *  *  *  Whether 
or  not  it  is  effectual  to  operate  as  a  stay  bond 
Is  not  here  involved.  We  express  no  opinion 
on  this  point,  nor  do  we  think  it  necessary  for 
the  decision  of  this  case  to  question  the  correct- 
ness of  McConky  v,  Superior  Court,  SfS  Cal.  83." 

The  Edwards  Case  "is  a  conclusive  affirm- 
ance of  the  aufflclency  of  the  undertaking"  in 
"the  present  case,"  under  section  978  of  the 
Code  of  Civil  Procedure,  as  a  bond  for  the 
payment  of  coats  on  appeal.  The  learned 
counsel  for  the  respondents  argue,  however: 

"It  is  elementary  that.  If  a  court  has  juris- 
diction to  dedde  a  question  correctly,  it  also 
has  juriadictioa  to  decide  it  incorrectly,  and  to 
hold  that  a  court  exceeds  its  juriadictioa  in 
granting  a  motion  to  dismiss  would  compel  us 
to  hold  that  it  exceeds  its  jurisdiction  in  deny- 
ing BPch  motion.  Therefore  a  role  which  holds 
that  the  superior  court  exceeds  its  jurisdiction 
in  either  granting  or  denying  a  motion  must, 
perforce,  hold  that  the  superior  court  cannot 


pass  upon  a  motion  at  all.  A  litigant  could, 
under  such  a  rule,  appeal  to  tbe  supeiiw  court 
without  filing  any  bond  whatever  and  the  su- 
perior court  wotud  be  without  jurisdiction  to 
dismiss  it" 

[2,3]  The  reasoning  is  clearly  and  wholly 
fallacious.  Tbe  superior  court  has  the  ri^t 
and  the  power  to  pass  npon  and  decide  a  mo- 
tion to  dismiss  an  appeal  taken  thereto,  and 
where  tbe  motion  is  based  upon  the  ground 
that  the  undertaking  required  by  section  9T8 
of  the  Code  of  Civil  Procedure  for  the  indem- 
nlilcatlon  oH  the  costs  accruing  by  reason  of 
the  appeal  has  not  been  filed,  It  Is  not  only 
within  the  power,  but  It  is  the  duty,  of  the 
court  to  dismiss  the  appeal,  or,  speaking 
more  acctirately,  the  attempted  appeal,  since, 
as  stated,  the  section  named  makes  the  filing 
of  snch  sn  undertaking  one  of  the  essential 
and.  indeed.  Indispensable  reanisltes  for  con- 
ferring upon  snch  court  jurisdiction  to  hear 
and  determine  an  appeal  thereto  from  a  jus- 
tice's or  police  oonrt  The  rule  that,  when  a 
court  once  obtains  jurisdiction  of  tbe  subject^ 
matter  of  an  action,  it  then  has  jorisdictlon 
to  decide  a  question  arising  therein  errone- 
ously as  well  as  correctly,  has  no  ai^Ucatlon 
to  a  case  where  the  very  question  to  be  de- 
termined Is  whether  the  court  has  the  legal 
authority  to  hear  and  determine  the  matter 
before  it.  Tbe  rule  simply  means  that  when 
the  court  has  JnrlsdlctlcHi  of  the  subject-mat- 
ter of  the  action  and  makes  error  during  the 
course  of  tbe  trial  or  in  its  final  decision, 
such  error  is  correctible,  not  through  a  ju- 
risdictional writ,  but  solely  by  appeal.  Ob- 
viously, If  the  trial  court  Is  called  upon  to 
decide  whether  It  has  Jurisdicton  of  tbe  sub- 
ject-matter of  the  action  and  determines  the 
question  erroneously,  or,  having  no  jurisdic- 
tion, nevertheless  claims  it,  It  can  be  pre- 
vented from  proceeding  to  exercise  the 
usurped  authority  or,  having  exercised  It,  its 
action  may  be  annulled  and  vacated  by 
means  of  the  remedy  appropriate  thereta 

For  the  reasons  herein  glvai, .the  order 
mode  by  the  respondents  In  this  proceeding 
dismissing  the  appeal  by  the  petitioners  here- 
in from  tiie  Judgment  of  the  Justice's  cooxt 
of  Little  Lake  township,  Mendocino  county. 
In  the  action  wherein  said  Harvey  Carlton 
was  plaintiff  and  the  said  petitioners  were 
defendants,  Is  hereby  annulled,  set  aside  and 
vacated. 

We  concur:  GHIPMAN,  P.  J.;  BUR- 
NETT, J. 


BL  PASO  OOUNTT  I*AND  &  FUEL  CO.  t. 

HOWELL.     (No.  8772.) 
(Supreme  Court  <rf  Oolorado.    Dee.  4,  1916.) 

1.  Tbial  i8=5l7S— Motion  fob  Directed  Veb- 
nicT. 

A  motion  for  a  directed  verdict,  being  la 
effect  a  demurrer  to  the  evidence,  admits  tjbe 
truth  of  the  evidence. 

eSd.  Note.— For  other  esses,  see  Trial,  Cent 
.  fil  401-403;  Dee.  Dig.  «g»178.] 
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2.  Mastitb  and  Sbbtaitt  «=»217(1)— Mastu'S 
liiABiLiTT— Assumption  or  Risk. 
A  serrant  assumes  not  only  such  risks  as 
from  the  nature  of  the  employment  as  ordinarily 
conducted  he  must  have  known,  but  also  those 
which  the  exercise  of  bis  opportunities  for  in< 
apection  woold  have  disclosed  to  him. 

[Ed.  Note^— For  other  cases,  see  Master  and 
gujant.  Gent.  Dig.  {  674;  Dec.  Dig.  «s>217 

8.  Mastbb  and  Sbbvant  <t=>217(l)— Masteb's 
LiABiLrrr— Assumption  or  Rjsk— Knowl- 
edge. 

A  servant  to  be  held  to  have  assumed  a  risk 
need  not  have  knowledge  of  the  risk,  if  it  is 
such  tlut  an  oi;duisrily  prudent  man  under  the 
circumstances  could  by  reasonable  diligence 
have  discovered  it. 

[Ed.  Note.— For  other  caaes,  aee  Master  and 
Servant,  Cent.  Dlf.  |  S74;  Pee.  D^  «s»217 

4.  Uastsb  and  Sbbtant  «=»288(6)— Acmoif 
FOB  InjvBiES— QuBsnoN  roB  JCBT— As- 
sumption OP  Bisk. 
In  a  miner's  action  for  injury  from  tripping 
on  a  part  of  a  curtain  which  lapped  and  folded 
on  the  floor  of  a  mine  entry,  held  that,  whether 
plaintiff  as  an  ordinarUy  prudent  man  should 
have  noticed  that  the .  curtain  was  too  long 
was  for  the  jury. 

[Ed.  Note.— For  other  easM,  see  Master  and 
Servant,  Cent  Dig.  |  1077;  Dee.  Dig.  «=» 
288(5).] 

6.  MAnra  amd  Sbbtant  «si288(6>~AanoR 

FOB     INJUBT  — ABSUMPTIOH      OF      BiBK  — 

Knowlidoe. 
Whether  plaintiff  was  bound  to  reewnise 
that  there  was  danger  to  him  in  the  length  of 
the  curtain,  kOd  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  1077;  Dec.  Dig. 
288(5).] 

6.  Master  and  Servant  «8=>285(1(^— Action 

FOB  INJUBT— QtTBSTXOH  FOB  JUBT— BIANHBB 

^^be  maniier  In  which  he  wat  injured  Md 
a  question  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1016;  Dea  Dig.  *=>285 

(10).] 

Error  to  District  Court,  Bl  Paao  Comity; 
W.  S.  Morris,  Judge. 

Action  by  Daniel  Howell,  a  minor,  by  John 
Howell,  next  friend,  against  tbe  Bl  Paso 
County  Land  &  Fuel  Company.  Judgment 
for  plaintiff,  and  defendant  briuga  error.  Af- 
firmed. 

B.  L.  Holland,  of  Colorado  Springs,  for 
plointur  in  error.  Orr,  BoUnett  &  Mason,  of 
Colorado  Springs,  for  defraidant  In  error. 

TELLER,  J.  The  defendant  In  error,  a 
minor  20  years  of  age,  brought  suit,  by  bis 
father,  against  the  plaintiff  in  error  to  re- 
cover damages  from  an  injuiy  which  be  suf- 
fered while  in  the  employ  of  the  latter.  Re- 
ferring to  the  parties  as  they  were  related  in 
the  trial  court,  the  plaintiff  was  employed  by 
the  defendant  as  a  driver  in  a  coal  mine,  and 
wldle  BO  employed  stepped  upon  a  curtain 
suspended  at  the  entrance  to  one  of  the 
rooms,  was  tripped  and  thrown  down,  and 
one  knee  dislocated.  Be  alleged  negligence 
on  the  part  of  the  employer  In  using  a  cur- 


tain whi<9i  was  80  long  that  sereral  Incbea  of 
It  lay  up(m  the  floor  of  the  mine,  and  upon 
the  track  over  whldi  plaintiff  hauled  out 
coal.  It  was  allied  that  the  entry  was  on 
a  slight  down  grade,  that  it  was  dark  and 
unlighted;  that  plaintiff's  duties,  on  tliis 
trip,  required  him  to  stop  bis  car  at  the  en- 
try and  pass  through  tbe  curtain  in  order  to 
stop  his  train  and  attadi  another  car ;  end 
that  In  alighting  from  his  car  for  that  pur- 
pose he  was  tripped  by  stepping  on  that  part 
of  the  curtain  which  lapped  and  folded  on 
the  floor  of  tbe  ^try. 

The  answer  denied  that  defendant  was 
negligent,  and  alleged  contributory  negligence 
on  tbe  put  of  the  plaintiff.  The  Jury  found 
for  the  plaintiff;  fixing  his  damages  at  $1,000, 
and  Judgment  was  entered  on  the  verdict. 

Plaintiff  In  error  contends  that  Its  motion 
for  a  directed  verdict  should  have  been  sus- 
tained ;  the  ground  thereof  being  that  tbe 
evidence  sustained  tbe  defense  of  aaanmed 
risk  or  contributory  negligence,  treating  both 
of  these  defenses  as  Inclined  In  tbe  answer. 

The  argument  In  t&YOt  of  thla  contention 
is  that  from  the  evidence  It  appears  that  the 
plaintiff  had  been  working  there  for  five 
months  with  full  opportunity  to  observe  the 
curtain  and  know  of  Its  length.  Witnesses 
who  had  worked  in  the  mine  testified  tbat 
they  bad  noticed  that  the  curtain  lapped  on 
tbe  floor,  tbooj^  the  plaintiff  assoted  tlmt 
going  through  on  bis  car  be  bad  never  ob- 
served the  length  of  tbe  curtain.  He  also 
testified  that  usually  In  getting  another  car 
at  that  entry  he  stonwia  and  connected  tbe 
car  Inside  of  tbe  curtain,  and  that  he  bad 
g<«e  throned  the  curtain  on  fbot,  as  in  this 
case,  but  onoe  or  twioe  b^oze. 

[1]  Tbe  motion  for  a  directed  Terdlct,  be- 
ing In  effect  a  donnrrer  to  tbe  erldenoe,  ad- 
mits tbe  truth  of  the  evidaioe.  The  qnes- 
tion,  tbea,  is  Uils:  Does  tbe  evidence  show, 
as  a  matter  of  law,  that  plaintiff  assumed 
the  rt^  of  inju^  from  tbe  conation  of  the 
cnrtaln? 

[1]  PlainUfl  in  error,  to  sonwrt  its  ocm- 

tentton,  invokes  the  rule  that: 

"A  servant  assumes  not  <Hily  such  risks  as 
from  the  nature  of  the  business,  as  ordinarily 
conducted,  he  most  have  known,  but  also  those 
which  the  exercise  of  his  opportunities  for  in- 
spection would  have  disclosed  to  him." 

Tbera  Is  no  dispute  that  such  Is  the  law. 

[3]  It  Is  true,  also,  that  a.  servant,  to  be 
held  to  have  assumed  a  risk,  need  not  have 
knowledge  of  the  risk.  If  It  Is  such  that  an 
ordinarily  prudent  man,  ouder  the  circum- 
stances, could  by  reascHiable  dlllsenoe  have 
discovered  It 

[4]  In  this  case  the  plaintiff  denies  that  he 
knew  tbat  the  curtain  was  too  long;  hence, 
to  affect  him  with  knowledge  of  the  curtain's 
excessive  length.  It  must  be  foimd  tbat  an 
ordinarily  prudent  man  would,  under  the  cir- 
cumstances of  this  case,  have  noticed  that 
the  curtain  was  too  long,  Thla  is  a  question 
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on  which  from  the  evidence  fair-minded  men 
might  reasonably  differ.  It  was  Uierefore 
tor  the  Jury  to  determine. 

[B]  Again,  If  It  were  found  that  knowledge 
of  the  curtain's  length  should  he  Imputed  to 
(he  plaintiff,  there  still  remains  the  que»- 
tioa  whether  or  not  he  recognized,  or  should, 
under  these  circumstances,  hare  recognized 
that  there  was  dang^  to  blin  In  the  length 
of  the  curtain.  The  danger  was  not  obvious, 
and  it  cannot  be  said  that  reasonable  men 
mlj^t  not  draw  different  conduaionB  as  to 
plaintiff's  duty  to  recognize  that  injury  to 
Urn  might  result  from  the  length  of  the  cur- 
tilu.  Tiiere  were,  therefore,  two  questions  to 
be  left  to  the  Jury,  according  to  the  rule  as 
laid  down  by  this  court  Rice  v.  Van  Why, 
49  Colo.  36,  111  Pac.  509 ;  Williams  v.  Sleepy 
HoUow  M.  Co.,  87  Colo.  62,  86  Pac.  337,  7  L. 
R.  A.  (N.  S.)  1170,  11  Ann.  Cas.  lU. 

[6]  There  was  no  error  in  overmling  the 
motion  for  a  directed  verdict.  The  only  oth- 
er point  argued  Is  that  there  was  evidence 
wblc^  contradicted  plaintiff's  testtmony  as 
to  the  precise  manner  in  which  he  was  In- 
jured. If  that  be  true,  It  was  the  province 
of  the  Jury  to  determine  wUcib  testimony  to 
accept,  and  find  accordingly. 

Finding  no  error  In  the  record,  tlie  Judg- 
moA  Is  afflnned. 

Judgment  atfrmed. 

OABBEBT,  a  J.p  and  SOOTI,  3^  concor. 


BBNSON  T.  OILLESPIE'  et  al.,  Election  Gom- 
nlnion  of  City  and  County  of  DeuTsr. 
(No.  80S7.) 

(SvRBM  Oovrt  of  Colorado.  Dee.  4p  1816J 
SucnoifB  ^»143— Pbiuabt  Bubotions— 

NOUIIfATIOH— "IXGAL  VtmiB." 

tJuder  Primary  Election  Lew  (Laws  1910, 
P>  24J  1 11,  giving  the  right  to  vote  at  a  primary 
election  to  every  legal  voter,  specifying  the  stat- 
nton  requirements  as  to  residence,  ete,  and 

firoviding  that  every  such  voter  shall  be  proper- 
r  registered  if  such  registration  shall  be  re- 
qaired  for  primary  elections,  and  section  26, 
proTiding  for  nomination  by  certificate  and  de- 
duing  that  the  sectioa  shall  be  constraed  so 
M  to  five  independent  candidates  for  public 
office  <q>portQnity  to  make  their  candidacies  8f< 
lective.  the  right  of  maklDg  nominations  is  not 
limited  to  those  <mly  who  are  re^tered,  and  a 
voter  signing  a  certiflcate  of  nommation,  adding 
bis  place  of  residence,  and  making  oath  that  he 
>■  a  voter  within  the  political  division  where 
toA  Domination  Is  made  and  has  tralr  stated 
bit  residence,  is  prima  fade  a  "leffi  voter" 
aititlcd  to  sign  such  certificate ;  pro  virion 
u  to  registered  voters  merely  relating  to  a 
procedore  by  which  frauds  may  be  prevented 
ud  mistake  avoided  on  the  day  of  Section. 
^[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  i  121;  Dee.  Dig.  «s»143. 

IW  other  definitions,  see  Words  and  Phrases, 
nrst  end  Second  Series,  Legal  Toter,] 

Gabbert,  O.  J.,  and  Oarrlgues,  J.,  dlssenHng. 

En  Bane.  Error  to  District  Court,  City 
ud  County  of  Denver;  John  Wl,  Sheafor, 
'iidg& 


Petition  by  John  W.  OUlesple  against  Bert 
Martin  and  others,  constituting  the  Electioa 
Commission  of  the  City  and  County  of  Dri- 
ver, and  Horace  G.  Benson.  Certificate  of 
Benson's  nomination  declared  Insut&cient, 
and  he  brings  error  to  review  the  cause  un- 
der section  44  of  an  act  concerning  elections, 
approved  October  17,  1910.  Berersed,  and 
canse  remanded,  with  direction  to  dismiss;. 

Ofaailes  A.  Irwin,  Philip  Honibeln.  and  O. 
N.  HUton*  all  of  Denrer,  for  i^alntiff  in  er^ 
n>r.  Henry  &  May  and  Samuel  D.  Cmnp, 
both  of  DenTer,  far  defendants  In  error. 

TELLER,  J.  This  cause  Is  before  us  for  re- 
view under  the  provisions  of  section  44  of  an 
act  concerning  elections,  approved  October 
17,  1910  (Laws  1910,  p.  42). 

The  petition  filed  in  the  district  court  rep- 
resented that  the  petitioner  was  the  candi- 
date of  the  Republican  party,  duly  nominat- 
ed at  a  primary  election,  for  the  office  of  dis- 
trict attorney  for  the  Second  Judicial  dis- 
trict; that  a  pretended  certificate  of  nomi- 
nation of  respondent  Horace  G.  Benson  for 
said  office  of  district  attorney  had  been  filed 
with  the  respondents,  the  Section  commis- 
sion of  the  city  and  county  of  Denver;  that 
said  certiflcate  of  nomination  Is  signed  by 
only  58  persons  who  were  at  the  time  of 
such  signing  reghitered  voters  In  said  dis- 
trict; and  that  said  Benson  had  filed  wltb 
said  commission  his  acceptance  of  said  nom- 
ination. There  were  numerous  other  allega- 
tkms  which  we  need  not  now  consider. 

The  prayer  of  the  Itetitlon  was  that  said 
certificate  of  nomination  be  ordered  strick- 
en from  the  flies  of  said  CMnmiaslon,  and 
that  the  commlfision  be  restrained  from  plao- 
Uig  the  name  of  said  Boison  on  the  official 
ballot  as  a  candidate  for  said  office. 

Upon  the  coming  in  of  Qie  answers,  which 
put  in  Issue  the  suffldsncy  of  tlie  certificate 
of  nomination,  the  case  was  set  for  trial, 
and  tried  to  the  court. 

It  appears  from  the  record  that  the  trial 
court  declined  to  pass  upon  several  of  the 
questions  raised,  and  held  the  certiflcate  ct 
nomination  Insufficient  on  the  ground  that  it 
was  signed  by  less  than  100  registered  votens. 
In  other  words,  the  court  constraed  the 
term  "legal  voters,"  as  used  in  the  statute 
under  oonaideration,  as  meaning  reglatered 
voters.  It  was  conceded  that  the  certificate 
was  signed  by  more  than  100  legal  voters,  if 
that  term  was  not  restricted  In  Its  meaning 
to  registered  voters.  Judgment  was  entwed 
according  to  the  prayer  of  the  petition. 

In  support  of  the  court's  construction  of 
the  law  it  is  urged  thht  the  right  to  partici- 
pate In  the  nomination  of  candidates  for 
office,  yrhea  anch  nomination  is  made  at  a 
primary  election,  is,  by  section  11  of  the  law 
In  question,  confined  to  registered  voters. 
This  it  la  argued,  indicatea  a  purpose  on  the 
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part  of  the  makers  of  tlie  law  to  give  the 
right  of  making  acmilnations  to  those  only 
who  are  registered  voters. 

We  do  not  think  such  conclusion  Is  Justi- 
fied. The  section  gives  the  right  to  vote  at 
a  primary  election  to  "every  person  possess- 
ing the  constitutional  qualiflcatlDns  of  a 
voter,"  which  quallflcatlons  are  then  named, 
together  with  the  statutory  reqnlrements  as 
to  residence  In  county,  cl^,  ward,  and  pre- 
cinct, and  adds  the  proviso: 

"Th&t  every  such  voter  shall  also  be  pnverly 
registered,  if  such  registration  shall  ba  reqair* 
ed  by  law  for  primary  elections." 

When  It  Is  remembered  that  this  lai^oage 
Is  used  concerning  electloi^s,  for  the  orderly 
and  proper  conduct  of  wbldi  registration 
laws  have  been  passed,  it  is  clear  that  it  does 
no  more  ths^  to  make  the  registration  laws 
applicable  to  primary  elections,  which  this 
act  inaugurated.  Such  laws  do  not  limit  the 
il^t  of  suffrage,  or  add  to  the  constitution- 
al Qualifications  of  voters,  nor  could  they 
do  BO.  They  merely  prescribe  a  procedure  by 
which  frauds  may  be  prevented  and  mis- 
takes avoided  on  the  day  of  etectlmt  When 
this  purpose  Is  recognized,  the  reaulrem«Qt 
that  voters  at  the  primary  election  be  rois- 
tered appears  natural  and  proper. 

No  such  reason  exists  for  making  the  same 
requirement  of  voters  who  s^  a  certificate 
of  nomination.  The  law  requires  eadi  voter 
signing  such  cotlficate  to  add  to  his  signa- 
ture his  pULce  of  residence,  and  make  (mth, 
by  aCDdavlt  attached  to  audi  certificate,  that 
he  Is  a  voter  wlttiln  the  political  division 
for  which  such  nomination  is  made;  that 
be  has  truly  stated  his  residence,  and  has 
not  voted  at  any  primary  election  to  nomi- 
nate a  candidate  for  such  office. 

This  makes  a  prima  fade  showing  tbat  the 
signer  Is  a  legal  voter,  and  Is  all  tiiat  the 
occasion  requires.  Such  an  affidavit  estate 
lishes  a  voter's  qualifications  in  all  essential 
particulazs  as  well  as  does  registration.  If 
the  theory  of  the  petitioner  Is  correct,  valid 
signatures,  under  the  last-quoted  provision 
of  the  law,  are  those  only  of  persons  who. 
fliougb  registered,  have  not  voted  at  the 
primary.  This  would  greatly  limit  the  num- 
ber who  might  aid  In  tile  promotion  of  In- 
dependoit  candidacies,  which,  as  we  shall 
see.  the  law  favors. 

Under  the  title  In  re  Herman,  96  N.  T. 
Supp.  144  (lOS  App,  Dlv.  S3S),  the  Supreme 
Oonrt  of  N«w  Torfc,  App^te  Division,  pass- 
ed xipoa  this  question.  In  the  opinion  It  Is 
said: 

"Objection  is  also  made  that  .the  signers  upon 
Bouie  of  the.  petitions  are  not  re^atered  voters. 
I  do  not  think  it  was  the  intention  of  the  stat- 
ute to  require  that  an  elector  or  voter  should  be 
registered  in  order  to  Join  In  a  certificate  nt 
IndependeDt  nomination.  And  while  the  words 
'voter'  and  'legally  qualified  voter  or  dector* 
are  used  in  ditferent  places,  it  ma;  be  fairly 
said  to  embrace  a  legally  qualified  voter.  With- 
out uecesBarily  including  his  regbtry  at  tiw 


particular  election,  he  must  be  leeally  qualified 
as  an  elector  or  voter  at  general  and  special 
elections  within  his  district  But  if  he  should 
neglect  to  register,  and  does  not  think  that  that 
is  a  qualification  of  an  elector  as  used  in  the 
OoDstitntifHi  and  fundamental  statute  of  the 
state,  and  tmleas  it  would  -clearly  appear  that 
a  statute  regulating  the  conduct  of  elections  in- 
tended to  go  to  the  disqualification  of  any  par- 
ticular elector  or  class  of  electors,  such  regula- 
tion ought  not  to  limit  the  constltutlfuml  right 
of  a  voter.  The  statute  was  Intended  for  the 
orderly  conduct  of  elections,  and  not  for  the 
purpose  of  preventing  citizens  discharging  their 
ordinary  duties.  It  should  be  so  construed  as 
to  permit  such  voters  and  electrars  as  are  rec- 
ognized by  the  Constitution  to  take  part  In  all 
the  preliminaries  of  an  election,  ana  it  is  not 
necessary  that  he  shonld  declare  his  intention 
to  vote  at  the  election,  or  that  he  should  actual- 
ly intend  to  vote.  It  followi,  therefore,  that 
the  objection  to  those  signerfl  tliat  were  not  reg- 
istered is  not  well  taken.** 

The  Oregon  C<mstitutlon  provides  that  a 
named  percentage  of  "legal  voters"  may  pro- 
pose an  Initiative  measure.  An  ordinance  of 
the  dty  of  Portland  provided  that  the  de- 
natures on  a  petition  to  initiate  a  local 
measure  should  be  verified  by  reference  to 
the  registration  books.  This  requirement  was 
held  to  be  "an  unwarranted  restriction  of  the 
right  to  exercise  the  initiative  power,  guaran- 
teed by  the  ConsUtutlon  to  legal  voters." 
Woodward  v.  Barbnr,  69  Or.  70, 116  Pac.  101. 

It  Is  said,  however,  that  a  later  Oregon 
case.  State  v.  Billups,  63  Or.  277,  127  Pac. 
686,  48  L.  R.  A.  <N.  8.)  308,  holds  to  the  con- 
trary. Such  Is  not  the  fact  In  that  case 
there  was  Involved  the  auffldency  of  a  peti- 
tion for  an  election  wi  the  question  of  mak- 
ing the  local  option  law  apply  to  a  spedfled 
district  It  was  contended  that  the  order 
W8B  Insnfllcient  because  the  ooun^  court 
found  that  the  petition  was  signed  by  a 
stated  number  "legal  voters,"  and  not  by 
registered  voters  as  by  law  provided.  The 
court  hdd  merely  that  the  term  "legal  vot- 
er^* did  not  Indicate  that  tbe  signers  were 
not  rei^stered  votws. 

The  dosing  paragraph  of  section  26  of  this 
act,  the  section  which  provides  for  nomina- 
tion by  a  certificate,  la  as  follows: 

•TMs  section  shall  be  liberally  construed,  bo 
as  to  give  independent  candidates  for  public  of- 
fice every  reasonable  opportunity  to  make  their 
candidacy  effective." 

To  give  to  the  term  'l^al  voters^  a  re- 
stricted meaning,  unless  dearly  required  by 
tbe  terms  of  the  statute,  would  be  to  Ignore 
this  mandate  of  tbe  law,  and  make  it  un- 
necessarily difficult  for  candidates  "to  make 
their  candidacy  effective." 

The  Judgment  Is  without  support  either  in 
principle  or  precedent    It  iB  therefore 
versed,  and  tbe  cause  remanded,  with  di- 
rections to  dismiss. 

Judgment  reversed. 

OABBBRT,  a  J.,  and  GARBIQUES, 
dissent 
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OBBDIT  MEN'S  ADJUSniBNT  CXX  T. 
VICKBBT  et  sL    (No.  8672.) 

(Sapremtt  Ooart  <tf  Colorado.    Dee.  4,  1916.) 

1.  Limitation  op  Actions  «:»35(S)  -r  Lia- 
BUXTT  of  DiBBCTOBa— Rbusdiaz.  OB  Fbhai. 
Statute 

Laws  1911,  p.  259,  requiring  corporations  to 
file  r.nnual  reports  as  to  specified  matters,  and 
proTidins  that  the  dineton  of  any  corporation 
failing  to  file  aueh  report  shall  be  jointly  and 
severally  and  individaally  liable  for  all  debts 
of  the  corporation  contracted  during  the  year 
next  pieoecKng  the  time  when  Buch  report  should 
have  Deen  filM,  and  shall  also  be  aabjeet  to  a 
flue  recoverable  before  any  court  of  competent 
jurisdiction,  is,  broadly  speaking,  ^enal  in  cha^ 
acter  withm  the  statute  of  limitations,  and 
for  the  purpose  of  determining  the  directors 
liability  is,  aa  to  them,  in  the  nature  of  a 
pmalty;  but,  when  the  facts  bring  the  case 
against  the  Srectors  directly  within  the  stat- 
ute, It  affords  relief  to  creditors,  and  as  TO 
them  is  remedial  in  cbaraoter,  affording  ralitf 
by  way  of  compensation,  wbidi  may  be  summed 
up  in  a  judgment  against  them. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  162;  Dec.  Dig.  «S=»35<3).] 

2.  COHBTITUTIONAL  LAW  ^=9165— OBLIOATION 
or  CONTBAOT  —  OOBPOBATIOH  —  FjENAUnT 
AOAINETT  DiBBOIOBS. 

Such  law  is  so  far  penal  In  Its  nature  that 
it  may  be  repealed  without  Impairing  the  obliga- 
tion of  contracts. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  460;    Dec  Dig. 
166.1 

3.  Statutes  «=>241(2)  —  Pehai.  Statut*  — 
Stbict  Cohbtbuction,  ,  .  . 

Such  statute  in  so  far  as  it  is  penal  in  its 
nature  is  to  be  strictly  construed. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  323;  Dec  Dig.  «=»241(2).l 

4.  Skatdtbs  «3»236  —  BxHKDXAL  Statu TB  — 

LlBBBAL  ConBTBUOnOK. 
Such  statute  in  so  far  as  it  is  remedial  Is  to 
be  liberally  construed  in  its  enforcement. 

[Ed.  Note— For  other  cases,  see  Statutes, 
Cent.  Die  U  317.  324,  325;  Dec.  Dig.  ^ 
236.] 

B.  COBPOBATXOHS  «SbS41  ~  FaILUBB  TO  FiZJB 

Rbtobt— TJaiiiTJTr  oar  Dzbsgtobb— Bight  of 

AsSlGtfEE. 

Such  statute  being  remedial  in  character  and 
CMPpensatory  as  to  crieditors,  the  liability  of  the 
directora  to  them  can  be  enforced  by  their 
asaignea  as  a  creditor. 

[Ed.  Noter-For  other  cases,  aee  Corporations, 
Cent  Dig.  U  1479-14S4;  Dee.  Dig.  «»341.i 

Error  to  District  Court,  City  and  County  of 
Denver;  William  D.  Wright,  Judge. 

Action  by  the  Credit  Men's  Adjustment 
Company  against  Albion  K.  Vlckery  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

The  Colorado  Chalmers  Motor  Company,  a 
Colorado  corporation,  of  which  defendants 
in  error  are  the  directors,  failed  to  flle  its 
annual  report  as  provided  by  law.  Eight  of 
its  creditors  assigned  their  claims  to  the 
adjustment  company,  plaintiff  in  error,  whicli 
brought  this  action  to  enforce  payment  of' 
tbe  d^>ts  tinder  the  statute  making  the  dt- 
rectws  liable  personally  for  all  the  debts 
of  tbe  corporation  for  their  failure  to  file 


tbe  report.    There  are  no  dlapnted  facta. 

The  correctness  of  all  tbe  (daiau  is  admitted) 
and  it  iB  otmoeded  tbe  directors  would  bave 
been  liable  bad  actions  been  brought  by  the 
original  creditora.  I3ie  only  qnesttott  Is 
whether  an  assignee  of  creditors  of  a  corpora- 
tion is  ODtiUed  to  pnrsne  the  remedial  right 
to  enforce  the  persmal  liability  of  the  direc- 
tors under  tbe  statute  relating  to  the  filing 
of  annual  reports.  Tbe  court  Mow  held 
plaintiff  could  not  maintain  tbe  action  fur 
the  reason  that  tbe  rli^t,  being  one  to  en- 
force a  penalty,  was  not  assignable.  We  are 
asked  to  review  this  ruling. 

Everett  Owens  and  George  B.  Struby,  both 
of  Denver,  for  plaintiff  In  error.  Bardwell, 
Hecox,  McComb  &  Means  and  Horace  G. 
Sklllman,  all  of  Denver,  for  defendants  In 
error. 

OARRIOUEIS,  J.  (after  stating  tbe  facts  as 
above).    Chapter  102,  Laws  of  1911,  after 
stating  that  corporations  shall  file  annual 
ports  end  sped^ng  what  they  shall  contain, 
at  page  259,  provides: 

"And  if  any  such  corporation,  joint-stock  c<Kn- 
pany,  or  associatioo  shall  fail,  refuse  or  omit 
to  nle  the  anhual  report  aforesaid,  and  to  pay 
the  fee  prescribed  therefor,  within  the  time  above 
prescribed,  all  the  officers  and  directors  of  said 
corporation  shall  be  jointly  and  severally  and 
individually  liable  for  all  debts  of  such  corpo- 
ration, joint-stock  company  or  association  that 
shall  be  contracted  durmg  the  year  next  preced- 
ing the  time  when  such  report  should  by  this 
section  have  been  made  and  filed,  and  until  such 
report  shall  be  made  and  filed.  And  as  a  fur- 
ther penalty  for  such  failure,  refusal  or  omis- 
sion of  the  president  and  secretary  of  such  cor- 
poration, joint-stock  company  or  association  to 
complv  with  tbe  condibons  of  this  law,  they 
sha}!  De  subject  to  a  fine  of  not  less  than  one 
thousand  dollars  to  be  recovered  before  any 
court  of  competent  jurisdiction." 

It  is  the  contention  of  defendants  in  error 
that  the  action  is  to  collect  a  penalty  given 
by  statute  to  original  creditors  and  that  tbe 
right  to  recover  a  penalty  cannot  be  assigned ; 
that  the  assignment  to  plaintiff  of  tbe  claims 
did  not  carry  with  it  the  right  to  enforce  the 
statute  against  the  directors  making  them 
personally  liable  for  all  the  debts  of  the  cor- 
poration; tlxat  though  the  original  creditora 
could  enforce  the  collection  of  their  claims 
against  the  directors,  as  a  penalty,  for  their 
failure  to  file  the  annual  report,  the  assignee 
of  the  claims  secured  no  such  right  because 
the  right  to  collect  a  penalty  cannot  be  as- 
signed. 

[1,2]  1.  This  kind  of  a  statute,  imposing 
a  liability  on  directors  for  the  debts  of  a  cor- 
poration for  failure  to  file  a  report,  la,  broad- 
ly speaking,  penal  in  character,  although  not 
such  In  tbe  strict  sense  of  that  term.  It 
may  be  repealed  without  impairing  the  obli- 
gation of  contracts.  Within  the  statute  of 
limitations,  and  for  the  purpose  of  determin- 
ing the  liability  of  directors,  It  is  as  to  them 
in  the  nature  of  a  penalty ;  but,  when  the 
facts  bring  the  case  against  the  directors 
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<dearl7  vlQilii  the  statute,  tt  affords  relief 
to  creditors  and.  as  to  them.  Is  remedial  tn 
character.  The  courts  of  this  state  bare 
often  considered  the  statute  from  the  side 
affecting  directors  and  as  to  them  uniformly 
]beld  It  to  be  penal  in  Its  nature.  Here  tlie 
directors'  llaUUty  Is  admitted,  and  we  are 
now  confronted  with  the  question  which  re- 
quires a  consideration  of  the  statute  from 
the  viewpoint  of  creditors  In  enforcing  tlie 
UabUlt^.  The  di»ninant  Idea  of  the  statute 
no  doubt  Is  to  secure  an  enforcement  of  tte 
law  by  making  directors  paw>nall7  liable  for 
the  debts  of  the  corporation  If  they  neglect 
to  file  the  report  But  at  the  same  time  It 
affords  creditors  relief  by  way  of  compensa- 
tion, whlfdi  may  be  summed  up  In  a  judg- 
mmt  against  the  directors.  In  Huntington 
T.  AttrlU.  146  U.  S.  657,  18  Sup.  Ot  224,  86 
L.  Ed.  1123,  tt  Is  said: 

"Penal  laws,  etrictly  and  properly,  are  those 
imposiDg  punishment  for  an  oseuse  committed 
against  the  state,  and  which,  by  the  English  and 
American  Cmutitutions,  the  execudTe  of  the 
state  hu  the  power  to  pardm.  Statates  giv- 
ing a  private  action  against  the  wrongdoer  are 
sometimes  spoken  of  as  penal  in  their  nature, 
but  in  such  cases  it  has  heen  pointed  out  that 
neither  the  liability  imposed  nor  the  remedy  giv- 
en is  strictly  peniiL 

"As  the  statute  imposes  a  burdensome  liabil- 
ity on  the  officers  for  their  wrongful  act,  it  may 
well  be  considered  pmal,  in  the  sense  that  it 
should  be  strictly  construed.  But  as  it  gives  a 
civil  remedy,  at  the  private  suit  of  the  creditor 
only,  measured  by  the  amount  of  his  debt,  it  is 
08  to  him  clearly  remedial." 

[S,  4]  In  some  respects  the  statute  Is  penal, 
while  In  others  it  Is  remedial  in  character; 
penal  In  its  nature  as  to  the  directors  for 
the  purpose  of  determining  their  liability, 
and  to  be  strictly  construed.  When  the  lia- 
bility Is  clearly  shown,  It  is  remedial  in  char- 
acter as  to  creditors  and  to  be  liberally  con- 
strued In  its  enforcement  Nickeraon  v. 
Wheeler,  118  Mass.  295;  Marathon  Bank  v. 
Jones,  30  Neb.  798,  47  N.  W.  208,  10  L.  B.  A. 
658;  Cady  v.  Sanford,  63  Vt  632;  Nebraska 
Bank  V.  Walsh,  68  Ark.  433,  59  S.  W.  952, 
82  Am.  St.  Rep.  301 ;  Machinery  Co.  v.  Smith, 
87  Kan.  331,  124  Pac.  414,  41  L.  R.  A.  (N.  S.) 
379,  Ann.  Cas.  1913E,  243;  Kilton  v.  Prov. 
Tool  Co.,  22  R.  I.  606,  48  Atl.  1039. 

[S]  2.  Having  determined  that  the  statute 
is  remedial  in  character  and  compensatory 
as  to  creditors,  the  next  question  Is:  Can 
plaintiff,  as  assignee  of  creditors,  enforce  the 
liability  against  directors?  There  are  no 
conditions,  restrictions,  or  exemptions  in  the 
statute  making  directors  liable  who  fall  to 
flie  annual  reports.  It  says  they  shall  be 
liable  for  all  debts.  When  these  claims  were 
assigned  to  plaintiff.  It  became  a  creditor  by 
virtue  of  its  ownership  of  debts  against  the 
corporation.  The  debts  and  the  remedial 
right  to  collect  them  from  the  directors  go 
together.  Plaintiff  bad  Its  own  rl|^t  of  ac- 
tion under  the  statute  for  the  recovery  of 
these  debts  from  the  directors,  not  an  assign- 
ed right  of  action  to  collect  a  penalty.  This 


ri^t  It  possessed,  not  by  reasm  of  tiw  aa- 
slgmnoit  of  a  penalty— except  In  fba  aenae 
that  the  remedial  ilfl^t  to  me  for  the  penalty 
passed  to  plaintiff  as  an  Incident  to  the  as- 
signment of  the  debts— but  because  the  stat- 
ute wbldi  makes  the  directors  liable  for  all 
the  debts  gives  It  that  right 

We  are  (tf  the  opinion  that  plaintiff  as  as- 
signee is  oitltled  to  maintain  this  action  as 
a  creditor,  against  the  dlrectws,  for  the  re- 
covery of  the  corporate  debts  btid  1^  It,  un- 
der Oie  statute  imposing  UaUllty  upon  di- 
rectors. Boynton  v.  Si^agne,  100  App.  Dlv. 
443,  dl  N.  T.  Snpp.  839:  Pier  v.  George,  86 
N.  T.  613;  ComeU  v.  Roadi,  101  N.  T.  373, 
6  N.  E.  62;  Davis  v.  Mills  (Q.  O.)  89  Fed.  89. 
The  following  cases  are  also  dted  wltb  refec- 
eace  to  statutes  making  Individuals  liable  for 
corporate  debts  In  oertaln  oontlngencdes: 
Winchester  v.  Howard,  136  Cat  43%  64  Pac 
602,  68  Pac.  77,  88  Am.  St  Rep.  163;  Came 
Brigham,  39  Me.  8S. 

The  Judgment  Is  reversed,  and  tbe  cause 
runanded  for  further  prooeedlnip  in  accord- 
ance with  the  views  herein  expressed. 

Reversed,  and  remanded. 

OABB&BT,  O.  J.,  and  SCOTT,  J.,  concur. 


SOUMEB  V.  UNKNOWN  HEIRS  OF  HAHM. 
(No.  79481.) 

(Supreme  Court  of  Colorado.    Dee.  4,  1916.) 

1.  Apfkaranck  ®=s9(7)  —  Gzhkbai.  Affkab- 
AHCE— Motion  to  Dismiss. 

In  an  action  in  attachment  a  motion  by  one 
defendant  to  dissolve  the  attachment  and  dimaias 
the  action  constituted  a  general  appearance  of 
that  defendant 

[Ed.  Note.— For  other  cases,  see  A^^earane^ 
Cent  Dig.  S  61 ;  Dec.  Dig.  «s>8(7).l 

2.  DlBUiaSAL  AND  NOHBDIT  «a>78— MOZKHi— 
DETEBHIN  AXIOM. 

In  an  action  of  attachment  to  recover  an 
agent's  ccunmlsslon  cm  I3m  sale  of  lan^  In  which 

one  defendant  filed  a  motion,  containing  a  formal 
entry  of  apitearance,  to  dissolve  the  attachment 
and  dismiss  the  action  as  to  himself,  on  the 
eround  that  he  was  not  indebted  to  plaintiff,  a 
judgment  dismissiug  the  action  as  to  both  de- 
fendants was  error,  as  the  other  defendant  had 
filed  no  motion  or  appearance. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  H  167, 168;  Dee.  Dig.  «=» 
73.] 

Brror  to  District  Court,  linooln  Oood^; 
W.  S.  Morris,  Judge. 

Action  in  attachment  by  Herman  Sommer 
against  the  unknown  heirs  of  A.  Q.  Hahn. 
deceased,  substituted  for  A.  O.  Hahn  and 
another.  From  a  judgment  dissolving  the  at- 
tachment and  dismissing  the  actlrai,  plaintiff 
brings  error.  Reversed. 

Frank  McDonough,  Sr.,  and  Frank  Mc- 
Dtmough,  Jr.,  both  of  Denver,  tor  plaintiff  In 
error. 

TELLER,  J.  Plaintiff  In  error  began  an 
action  in  attachment  against'  the  defendanta. 
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the  writ  iaaned  and  lery  was  made  on  lands 
in  Lincoln  coonty,  on  July  12.  1911.  The  ac- 
tion was  to  recover  an  agent's  conunission  on 
tbe  sale  of  lands.  On  September  7, 1912,  de- 
fendant Brown  filed  a  motion  to  dissolve  tbe 
attachment  on  the  ground  that  he  was  not  In- 
debted to  the  plaintiff.  The  motion  was  sup- 
ported by  an  affidavit  of  Brown  that  he  was 
Dot  Indebted  to  tbe  plaintiff,  and  by  an  af- 
fidavit of  defendant  Habn  In  which  he  stated 
that  be  was  one  of  the  defendanta  in  tbe  ac- 
tion, that  there  was  nothing  more  due  plain- 
tiff till  a  further  payment  was  made  on  the 
pardiaae  price,  aod  that  defendant  Brown 
was  not  a  party  to  the  contract  for  a  commis- 
sion to  plaintiff,  and  owed  him  nothing.  No- 
tice of  this  motion  was  served  upon  plaintiff's 
attorneys,  which  notice  contained  a  formal 
entiT  of  appearance  by  Brown. 

October  12,  1912,  the  motion  to  dissolve 
the  attachment  was  sustained,  and  the  ac- 
tion dismissed.  A  motion  to  reinstate  was 
overrvled.  This  action  of  tbe  court  In  dls- 
tolssing  tbe  case  Is  assigned  as  error. 

nafaktUt  in  error  contends:  (1)  That  the 
motl<m  to  dismiss  waa  in  effect  an  answer, 
the  only  ground  thereof  being  that  defendant 
did  not  owe  plaintlfl,  and  that  the  filing  of 
the  mothn  constituted  a  general  appea ranee; 
and  (2)  tha^  the  motion  being  only  to  dismiss 
as  to  Brown,  tJie  court  bad  no  rlgbt  to  dis- 
ndss  as  to  Habn,  who  had  filed  no  motion. 

It  diould  be  observed  that  tlie  order  of 
dismissal  xedtea  tbe  appearance  of  Brown, 
by  Ids  attoxn^,  and  that  tlie  motlm  was  filed 
by  Brown,  no  mmtlon  being  made  of  Habn. 

[1]  In  Everett  t.  Wilson,  9i  Colo.  476.  83 
Fac.  211,  It  18  hdd  tliat  a  motion  to  dissolve 
an  attachment  and  dismiss  tlie  actton  constl- 
totes  a  gaieral  appearance.  TlUs  is  dedsive 
of  the  case  as  to  Brown. 

[21  Tbe  court  thra  appena  to  have  dis- 
missed the  cause  because  be  found  that  de- 
fendant Brown  was  not  indebted  to  the  plain- 
tiff; In  other  words,  tiie  canae  waa  tried  on 
an  issue  niade  by  the  motion.  This  was  er- 
ror. A  cause  cannot  be  so  tried, 

Tbe  judgment  Is  therefore  reversed. 

Judgment  reversed. 

WHITE  and  HILL,  JJ.,  concur. 


DTJKOAN  et  «1.  v.  GUILLET  et  al. 
(No.  8694.) 

(Supreme  Court  of  Colorado.  Nov.  6,  1916.) 
].  ASSIOKHENT  ^»41— DlBECnON  FOB  DeLIV- 

XBT  or  Cbkcxs— "Ajhugnuknt." 
A  letter  from  tbe  contractor  for  tbe  con< 
Btmction  at  a  road  in  a  national  park  to  tbe 
Secretary  of  tbe  Interior,  directing  the  latter  to 
send  check*  to  the  contractor  in  care  of  one  who 
had  furaiahed  suppUea  to  the  contractor,  does 
not,  as  against  toe  sureties  on  the  contractor's 
bond,  amount  to  an  assignment  even  if  eccota- 
panied  by  an  oral  agreement  to  indorse  the 
checks  to  tbe  materialnten  when  received,  aince 
u  assignment  requires  tiiat  there  should  be  a 


eompletfl  and  present  right  to  tbe  fund  conferred 
on  the  assignee,  not  depending  on  any  future 
acts  of  the  ssrignor  to  make  it  effective. 

[Kd.  Note.— For  other  eases,  see  Assignments, 
Cent.  Dig.  »  76,  77;  Dec.  Dig.  «»41. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Assignment.] 
2.  SUBBOOATIOIT  «=S»7(2>— BlOHTB  OV  SUKKTY 

— Pazoarrr. 
The  snretiea  on  the  bond  of  a  government 
contractor,  who  complete  the  work  after  the 
default  of  their  principal,  are  entitled  to  be 
subrogated  to  the  right  of  the  government  to 
apply  the  entire  contract  price  to  the  comple- 
tion of  the  woik  if  necessary,  which  right  re- 
lates back  to  the  date  of  the  btoid  and  is  supe* 
nor  to  an  assignment  by  tbe  contractor  to  one 
who  furnished  him  auppUes. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  S  18;   Dec.  Dig.  «=»7@>.] 

Error  to  District  Conrt,  Ifontexoma  Coun- 
ty; W.  N.  Searcy.  Judge. 

Action  by  P.  T.  GulUet  and  another,  co- 
partners doing  business  under  the  firm  name 
of  Gulllet  Bros.,  against  John  T.  Duncan  and 
others.  Judgment  for  the  plaintiffs,  and  de- 
fendant Duncan  and  another  brii^  error. 
Beveraad  and  runanded,  with  dlrecUoos. 

W.  F.  Mowry,  of  Cortes,  for  plaintiffs  in 
error.  H.  M.  Bogg,  Of  Cortes,  for  defend- 
ants In  error. 

TBLLBR,  J.  Tbe  defoidantB  in  error  were 
plaintiffs  helow  In  an  action  against  plain- 
tiffs in  error,  with  one  Lewis  E.  Perkins,  and 
several  other  parties  who  are  not  concerned 
in  this  review.  Said  Perkins  and  bis  broth- 
er, now  deceased,  entered  Into  a  contract 
with  the  United  States  for  tbe  construction 
of  a  road  across  a  national  park.  The  plain- 
tiffs In  error  became  sureties  on  the  bond  of 
Perkins  Broa  for  the  fulfillment  of  their 
contract  with  the  government  In  Febru- 
ary, 1913,  Perkins  Bros,  arranged  with  the 
Oulllet  Bros,  for  a  credit  on  the  purchase  of 
supplies,  while  carrying  out  their  contract. 
As  a  part  of  that  agreement,  they  addressed 
tbe  following  letter  to  the  Secretary  of  tbe 
Interior,  under  date  of  February  20, 1913 : 

■  "Tou  are  hereby  requested  to  aend  all  checks 
due  tbe  undersigned,  or  issued  to  them  in  pay- 
ment <^  monies  due  them  for  work  and  material 
done  and  furnished  by  them  in  the  construction 
and  repair  of  that  certain  road  to  and  across  the 
Mesa  Verde  National  Park  in  Montezuma  coun- 
ty, Colorado,  under  that  certain  contract  there- 
for with  Louis  C.  Laylin.  Assistant  Secretary 
of  Interior,  in  care  of  GuiUet  Brothers,  at 
Cortez,  Colorado,  and  this  shall  be  your  author- 
ity tberefor.  Elmer  W.  X'erkini,  Lewis  B. 
Perkins  doing  business  under  tbe  firm  name  and 
style  of  Perkins  Brothers." 

l^ls  letter  Is  the  basis  of  tbe  action,  tbe 
plaintiffs  regarding  it  as  an  assignment  of 
the  fund.  They  allege  that  tbe  sureties  had 
knowledge  of  the  assignment.  This  the  sure- 
ties deny.  They  plead  as  a  defense  a  con- 
tract, under  date  of  June  21st,  whereby  the 
plaintiffs  were  required  to  pay  all  labor  bills 
before  they  could  apply  any  of  tbe  funds,  to 
be  paid  thun,  to  their  own  account.  The 
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Implication  aUeges  fraud  In  the  making  ot 
that  agreement,  and  Oiat  it  was  canceled  by 
cmisent  of  the  parties  to  It  A  day  or  two 
after  the  ma  king  of  the  contract  above  men- 
tioned, the  plaintiffs  r«kfaaed  to  give  Perkins 
Bros,  farther  credit,  and  the  latter  qnit 
work  on  the  road.  Plaintiffs  In  error,  on  t3ie 
abandonment  of  the  work  by  Perkins  Bros., 
took  charge  of  It.  and  Lewis  Perkins  tbsn- 
upon  countermanded  the  ordw  of  Febnuury 
2(Mh.  When  the  snreties  had  compl^d  the 
work*  the  government  paid  them  the  balance, 
less  20  per  cent,  and  less,  also,  a  deduction 
of  tlGS  for  a  defect  In  the  work.  The  action 
Is  for  the  purpose  of  recovering  fcbm  Perkins 
Bros,  and  the  suretlra  all  indebtedness  aris- 
ing from  the  furnishing  of  sulfites;  the 
plnintUfa  claiming  to  have  a  lien  upon  the 
fond,  due  to  the  contractors  from  the  gOT- 
emment,  by  virtue  of  the  order  of  Febmary 
20,  191S.  Judgment  was  rendered  In  favor 
of  the  plaintiffs  against  l^ikins  Bros,  in 
the  sum  of  91,508.40,  and  against  the  plain- 
tiffs In  error  In  the  sum  ot  f  1,2!ULB6,  any  col- 
lection on  It  to  be  applied  upcm  the  Judgment 
apdnst  Perkins  Bros. 

It  api>eais  in  evid^iee  tliat  the  sureties  re* 
ceived  a  payment  from  the  govemment  of  9V 
280,  upon  the  estimate  furnished  tor  the  work 
done  by  Perkins  Bros.,  and  a  payment  of  12,- 
600  for  the  woric  done  by  themselves. 

The  abstract  is  unsatisfkictory,  in  that  it 
does  not  contain  the  evidence  on  some  points 
discussed  In  the  brle&  If  either  counsel  de* 
sired  this  conrt  to  consider  matters  which  are 
In  the  record  and  not  in  the  abstract,  he 
should  have  sem  to  it  that  they  were  before 
us  in  printed  form. 

[1]  The  letter  of  Febmary  20th  to  the  Sec- 
retary of  the  Interior  does  not,  as  against  the 
sureties,  constitute  an  aaslgnmmt  It  will  be 
observed  that  it  provides  merely  for  the 
sending  of  the  checks  to  Perkins  Bros.,  in 
care  of  die  Guillet  Bros.  If,  as  it  la  contend- 
ed, there  was  an  oral  agreement  by  Perkins 
Bros,  to  indorse  the  checks  to  Guillet  Bros., 
it  stiU  folia  short  of  being  an  assignment. 
In  Silent  Friend  Mining  Co.  t.  Abbot,  7  Cola 
App.  76.  42  Pac.  318,  eminent  authorltleB  are 
dted  for  the  holding  that: 

"In  order  to  constitute  an  asBignment,  either 
In  law  or  equity,  there  should  be  such  an  actual 
or  constructive  appropriation  of  the  subject- 
matter  assigned,  as  to  confer  a  complete  and 
present  right  on  the  assignee,  even  where  the  cir- 
cumstances do  not  admit  of  its  immediate  exer- 
cise. A  covenant  on  the  part  of  the  debtor,  to 
apply  a  particular  fund  in  payment  of  the  debt 
as  soon  as  he  receives  it,  wul  not  operate  as  an 
assignment,  for  It  does  not  give  the  covenantee 
a  right  to  the  funds,  save  through  the  covenantor, 
and  looks  to  a  future  act  on  his  part  as  the 
means  of  rendering  it  effectual.  *  •  •  Xhe 
phrBBe<^<^  employed  is  not  material  provided 
the  intention  to  transfer  is  manifested,  ^uch  an 
intent  and  its  execution  are  indispensable.  The 
assignor  must  not  retain  any  control  over  the 
fund-^uiy  authority  to  collect,  or  any  power  o£ 
revocation.  If  he  oo,  it  la  fatid  to  the  claim  ct 
the  assignee." 

The  oral  agreement,  as  stated  in  the  rec- 
ord, is  simply  to  indorse  over  to  Guillet 


Bros,  checks  payable  to  the  order  of  Perkins 
Bros.  The  latter  could  repudiate  that  agree- 
ment, leaving  the  other  parties  to  their  ac- 
tion for  damages.  OoiUet  Bros,  had  a  ri^ 
to  the  fund  cmly  throng  a  ftitnve  act  <m  tbe 
part  of  Perkins  Bros.,  and  that  is  the  fact 
which,  under  the  authorities  tited,  prevoita 
the  order  and  tbe  oral  agrean«it  teom  bting 
an  assignment  If  it  Is  not  an  as^nment, 
the  fund  was  not  affected,  and  ttiere  was  no 
right  to  pursoe  It  into  tbe  hands  ut  the 
sureties.  The  complaint,  by  all^Blng  that 
the  sureties  had  notice  of  the  assignment, 
seems  to  recognise  that  such  notice  was  nec- 
essary to  the  right  of  reooveiy  from  them. 
The  denial  of  notice  made  It  necessary  for 
plaintiffs  1»  prove  it,  if  they  depended  on  It 
as  a  part  of  ttietr  case.  This  th^  did  not 
da  There  is  no  evidence  tliat  eifli^  of  tlie 
sureties  had  any  knowledge  of  tbe  credit  giv- 
en to  Perkins  Bros.,  or  of  the  order  of  Feb- 
ruary 20th. 

[{]  Were  Uiat  cHdw  an  equitable  assign- 
ment, the  sureties'  right  to  the  fund,  under 
the  authorities,  would  still  he  siqkevior  to 
that  of  Guillet  Bros.  Th«ir  right  lelatea 
back  to  the  date  of  the  bond,  which  was  pri- 
or to  the  giving  of  the  order. 

In  the  case  ot  Prairie  State  Bank  v.  Unit- 
ed States,  164  U.  S.  227,  17  Snp.  Ct  142.  41 
L.  Ed.  412,  a  somewhat  similar  case  was 
presented.  Sundberg  &  Co..  under  contract 
with  the  government  to  build  a  custom  house, 
borrowed  money  of  the  bank  In  question,  giv- 
ing it  authority  to  receive  from  the  United 
States  the  final  payment  under  the  contract 
The  Acting  Secretary  of  the  Treasury  de- 
clined to  recognize  such  authority,  but  ex- 
pressed a  willingness  to  forward  a  check  for 
such  payment  to  the  address  of  the  bank's 
representative.  Some  time  later,  Sundberg 
&  Co.,  defaulted,  and  the  surety,  without  any 
knowledge  of  the  alleged  rights  of  the  bank, 
assumed  the  completion  of  the  contract  The 
action  concerned  the  percentage  retained  by 
the  goremment  under  the  contract  The 
bank  asserted  an  equitable  lien  as  of  the  date 
when  the  agreement  for  sending  the  funds 
to  the  bank's  representative  was  made.  Tbe 
surety  claimed  that  his  right  related  back  to 
the  date  of  tbe  bond.  The  court  said  that 
"Hitchcock,  as  surety  under  the  original  con- 
tract was  entitled  to  assert  the  equitable 
doctrine  ,of  subrogation  is  dementary,"  and 
held  that  the  surety's  right  of  subrogation 
related  back  to  the  date  of  the  original  con- 
tract, and  that  he  was  subrogated  to  the 
rights  which  the  United  States  might  have 
asserted  against  the  fund.  The  court  fur- 
ther pointed  out  that  any  agreement,  such 
as  was  made  with  tbe  bank,  if  it  ^ive  a  lien 
on  the  fund,  wonld  necessarily  (^>erate  to 
impair  rights  acquired  by  the  sureties  under 
the  original  contract  Tbe  court  therefore 
held  that  the  rights  of  the  contractwa  In  the 
fund  were  subordinate  to  those  of  the  United 
States  and  the  snietlea. 
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"The  role  la  that,  as'  soon  as  the  antetr  pan 
the  debt  of  hia  princUMl,  there  arises  in  nia  fa- 
vor an  eqnitj  to  be  sabrogated  to  all  the  rights, 
remediea,  and  secaritice  of  the  creditor,  and  has 
the  right  to  enforce  them  against  the  principal 
for  the  pnrpov  of  hia  indenmiflcation."  Hill  t. 
King,  48  OUo  St.  75,  26  N.  B.  988. 

Here  the  goT«mment  could  bare  uppn^rl- 
ated  to  the  completion  of  the  work  the  entire 
fund,  U  neceaaary  to  pay  therefor,  and  the 
sureties  were  subrogated  to  that  right.  Ua- 
lesa,  then,  it  be  made  to  appear  that  they 
have  collected  on  said  contract  more  than 
enoogh  to  pay  all  the  lloUUtiefl  under  It, 
there  is  no  rlt^t  of  recovery  against  them. 
Such  does  not  appear  to  be  the  case. 

The  judgment  is.  aoeordlngly,  reversed  and 
remanded,  with  dlrectlmis  for  eudi  further 
proceedings  as  are  In  hannmy  herewtth. 

Judgoaeat  reversed. 

WHITE  and  HILL,  JJ.,  concur. 


KULFOBD  V.  FARMERS'  RESERVOIR  & 

IRRIGATION  00.    {No.  846&) 
(Supreme  Court  of  Colorado.    June  6,  1916. 
Rehearing  Denied  Dec  4,  1816.) 

1.  EuiNCnr  DouAin  ^3262(1)— Affeai.— 
Scope  or  Bsview— Cohstitdtionax.  Ques- 
tion. 

Whether  order  for  immediate  poaseatton  in 
favor  of  the  company  bringing  emment  domain 
proceedings  In  accordance  with  Rev.  St.  1908,  % 
2406,  was  uncoDsCitutioaal  as  depriving  the  re- 
spondent of  hia  property  without  due  procesa 
of  law  is  not  a  question  for  review  on  writ  ti. 
error  to  the  final  ^udgmeait  of  condemnatltm, 
since,  even  if  such  interlocutwy  order  was  er- 
roneous, it  would  not  justi^  a  reversal  oi  final 
juc^mentt  nnleas  it  prajudiciaUy  affected  snb- 
•tantisl  rights  on  the  merits  of  the  case. 

[Ed.  Not&r-For  other  cases,  see  Eminent  Do* 
main,  Cent.  Dig.  SI  681,  684;  Dec  Dig.  «S) 
262(1).] 

Z  EuiNsNT  DinuiN  ^101(7)— Pnrnon— 

SumCXBffCT, 

Id  a  proceedinjg  to  condemn  right  of  way 
for  irrigation  ditches  under  Bev.  St.  lOOS,  | 
81T1,  providing  that,  if  necessary  to  convey  wa- 
ter for  irrigation  across  another's  land,  the 
shortest  and  most  direct  route  practicable  shall 
be  selected,  and  section  2416,  stating  the  requi- 
sites of  a  petition  In  eminent  domain,  the  peti- 
tion need  not  contain  the  averment  that  the 
route  sought  to  be  established  was  the  shortest 
and  most  direct  practicaUe;  such  allegation 
aping  to  the  necasnty,  and  not  to  the  Jurisdic- 

[Ed.  Nots.— For  other  cases,  see  Eminent  Do- 
main, OsBt.  Dig.  I  616:  Dw!.  Dig.  «b»191(7)J 

8.  EumffT  DOUAIIT  4s»171— TSUIi—EXOKP- 

noNB. 

In  such  case,  If  in  fact  the  proposed  line 
was  not  the  shortest  and  most  direct  route  prac- 
ticable, defendant  should  have  bad  such  ques- 
tion duiposed  (rf  in  limine,  but  by  submitting  the 
case  to  the  jury  on  the  issue  of  damages  he 
waived  further  consideration  of  such  question. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
iDBin,  Ctat.  Dig.  U  468,  469;  Dec  Dig.  «3» 
171.] 

4.  "BiaXKm  "DOMAXK  «B»186— DAHAOEt— How 
ASOEBTAINED. 

Under  Rev.  St  19C^,  {  2431,  as  to  measure 
•f  damsges  in  eminent  domain  proceedings,  the 


respcmdent  whose  land  Is  condraoned  for  rl^t 

of  way  of  an  irrigation  ditch  Is  entitled  to 
damages  based  on  toe  market  value  of  the  land 
taken  at  the  time  of  trial. 

[Kid.  Note.— For  other  cases,  see  Bmineait 
Domain,  Cent  Dig.  %%  863-366;  Dec.  Dig.  «=> 
136.1 

5.  Eminent  Douain  «=all2,  ISO—DAUAaEa 
—How  AscERrAinu). 

All  damages  present  or  prospective  which 
are  the  natural,  necessary,  or  reasonable  re- 
sults of  the  taking  should  be  assessed,  except 
such  as  may  arise  from  negligent  or  unskilful 
construction. 

[Ed.  Note.— other  cases,  see  Eminent  Do- 
main, Ceut.  Diy.  299,  300,  363-806;  Dec. 
Dig.  e=>112,  136.] 

6.  EUINENT  DoUAIN  <8=>200— DamaGBS— Evi- 
DENcs— Rbntai.  Value. 

Evra  if  the  respondent  whose  land  is  con- 
demned la  entitled  aa  part  of  his  damages  to 
the  rental  value  of  land  from  the  time  posses- 
sion was  surrendered  until  final  judgment,  he 
should  have  offered  testimony  to  show  the  rental 
value,  but,  having  failed  to  do  so,  has  no 
ground  of  complaint  that  such  damages  ww« 
not  allowed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  8  640;  Dee.  Dig.  «s»200.] 

En  Bane.  Error  to  District  Court,  WsU 
County ;  Harry  P.  Gamble,  Jn^. 

Condemnation  proceeding  by  the  VarmenT 
Reserri^  ft  Irrigation  Oompany  against  H 
K.  Hnlfbrd.  Judgment  of  condaonatloa  and 
order  overnillng  motion  for  new  trial,  and 
respondent  brings  error.  Affirmed. 

Carle  Whitehead  and  Albert  L.  Vogl,  both 
of  Denver,  for  plafntllf  In  error.  Smith, 
Brock  &  Ferguson  and  John  P.  Akolt,  all  of 
Denver,  for  defendant  In  error. 

BAILEY,  J.  On  October  Ist,  1909,  defend- 
ant in  error  presented  to  the  Jadge  of  the 
District  Court  of  Weld  County  its  petition  in 
a  proceeding  under  the  eminent  domain  stat- 
utes, to  condemn  rights  of  way  tcur  two  1it1> 
gating  ditches  upon  and  across  a  section  of 
land  owned  by  plaintlft  In  error,  respondent 
below,  to-wit :  Section  33,  Township  2  North, 
Range  67  West.  The  same  day  an  order  was 
entered,  upon  an  ex  parte  hearing,  granting 
petitioner  immediate  possession  of  the  land 
described  In  the  petition  and  sought  to  be 
acquired,  upon  a  deposit  of  the  sum  of  fSSS.- 
25  with  the  clerk  of  the  court  for  the  i«o- 
tection  of  the  respondent 

On  February  ISth,  1910,  respondent  filed 
two  motions,  one  to  vacate  and  annul  the  or- 
der granting  immediate  possession  of  the 
land  on  the  grounds  that  the  law.  Section 
2466,  Revised  Statutes  1908,  under  whidi  it 
is  claimed  to  have  been  made,  is  unconstftn- 
tlonal,  in  that  it  permitted  the  taking  of 
property  without  due  process  of  law,  con- 
trary to  Section  26  of  Article  2  of  the  state 
Constitution,  and  abridged  his -privileges  and 
immunities,  as  a  citizen  of  the  United  States ; 
and  another  to  dismiss  the  petition  on  the 
grounds  of  insufficiency,  in  that  it  failed  to 
allege  that  the  rights  of  way  were  the  "short- 
est and  most  direct  roatee  practicable  upon 
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which  tbe  canals  could  be  constructed 
through  respMident's  land  with  uniform  or 
nearly  uniform  grade,"  which  It  Is  claimed 
was  essential  hj  virtue  of  the  provisions  of 
Section  3171,  R.  S.  IMS.  Both  motions  were 
denied. 

May  9th,  1911,  respondent  filed  an  answer 
alleging  that  th^  market  value  of  the  land 
sought  to  be  condemned  was  $600,  and  that 
the  damage  to  the  remainder  of  the  land  was 
$1,150.  Upon  trial  the  Jury  found  the  value 
of  the  lands  described  in  the  petition  was 
$376;  that  the  damage  to  the  remainder  of 
the  land  was  $142.92;  and  that  there  was 
no  resulting  benefit  to  the  residue.  A  mo- 
tion for  a  new  trial  was  overruled,  and  Judg- 
ment entered  for  petitioner,  decreeing  to  It 
the  rights  of  way  In  fee  upon  payment  Into 
court,  for  the  use  of  respondent,  of  the  sum 
of  $500.92,  the  amount  found  by  the  Jury. 
The  respondent  prosecutes  this  writ  of  error. 

The  Jury  were  instructed  that  In  determin- 
ing the  value  of  the  land  taten  they  were  to 
be  "governed  by  its  market  value  at  the  pres- 
ent time,"  i.  e.,  the  time  of  trial,  and  that  all 
damages  "present  and  prospecttve"  should  be 
assessed  "that  are  the  natural,  necessary  or 
reasonable  result  of  the  taking."  Tba  re- 
spondent requested  an  instruction,  which  was 
refused,  to  the  effect  that  he  be  compensated 
for  all  damages  "which  have  resulted  or  will 
result  to  him  in  the  future"  as  a  oonaeauenoe 
of  the  condemnation  of  the  land. 

[1]  The  proposltiims  urged  for  a  reversal 
consist  of  the  mUngs  upon  the  two  motions 
and  the  giving  and  rising  of  Instructions. 
Whether  it  was  error  to  overrule  tb»  motlcm. 
to  annul  and  vacate  the  order  f6r  immediate 
poaseaslOD  on  the  groimde  that  the  statute, 
Seetifm  2466,  supra,  under  which  plainUfl 
in  error  claims  it  was  Issued,  is  unconstitu- 
tional, is  a  auesOon  which  may  not  properly 
be  urged  on  this  review.  The  order  for  Im- 
mediate possession  was  Interiocutory,  and 
«Ten  If  erroneous  would  not  Justin  a  reversal 
of  the  final  Judgment  unless  it  prejudicially 
affected  substantial  rights  on  the  merits  of 
thB  casK  Lavelle  v.  Julesbuis,  49  Colo.  290, 
2M.  112  Pac.  774 ;  C!oIa  F.  ft  I.  Go.  t.  Four 
Mile  By.  Ca,  80  Colo.  90,  66  Pac.  902.  It  Is 
clear  that  the  order  had  no  such  effect,  and 
under  sadi  circumstances  the  anestlon  of  the 
constitutionality     the  statute  la  moot 

[2]  It  Is  ctmtended  that  verm  was  commit- 
ted in  overruling  the  motion  to  dismiss  the 
petition  on  the  ground  that  it  failed  to  allege 
that  the  right  of  way  sought  to  be  oondemned 
was  the  "shortest  and  most  dlre^  route  prac- 
ticable." etc..  on  the  ground  that  this  avei^ 
ment  was  Juris^ctlonaL  Sectl<Hi  8171,  su- 
pra, prorldea; 

"Whenover  any  person  or  peraoDB  find  tt  nec- 
essary to  convey  water  for  ue  purpose  of  irri- 
gation through  the  improved  or  occupied  lands 
of  another,  he  or  they  shall  select  for  the  line 
of  such  ditch  through  such  property  the  shortest 
and  most  direct  route  practicable,  uptm  which 
said  dltdi  can  be  contracted  with  uniform  or 
nearly  u&Udrm  grade,  and  discharge  the  water 


at  a  point  where  it  can  be  ewiveyed  to  and  na- 
ed  upon  laud  or  lands  of  tbe  peraon  or  persons 

constructing  sudi  dltdL** 

Section  2410,  R.  S.  1908,  states  what  the  pe- 
tition In  a  case  of  this  sort  shall  cwtaln.  and 
provides,  in  substance,  that  it  set  forth,  by 
reference,  the  authority  of  the  petitioner  in 
the  premises,  the  purpose  for  which  the  prop- 
erty is  sought  to  be  taken  or  damaged,  a  de- 
scription of  the  property,  and  the  names 
the  owners  or  persons  interested. 

Kaschke  v.  Camfleld,  46  Colo.  60,  102  Pac. 
1061,  Is  cited  and  relied  upon  in  support  of 
the  contention  that  the  averment  in  question 
was  Jurisdictional,  where  it  was  said: 

"It  may  be,  and  doubtless  is,  true  that  an 
averment  in  the  petition  to  condemn  land,  that 
the  compensation  to  be  paid  tiientor  cannot  be 
agreed  upon  by  the  parties  tntefested,  is  Juris- 
dictional, and  thoefore  a  nseessary  eoe." 

Thia  holding  is  baaed  upon  that  part  of  Sec- 
tion 2416,  supra,  of  the  eminoit  domain  stat- 
ute, which  provides: 

"Tliat  in  all  cases  where  the  right  to  take 
private  property  for  public  or  private  use  with- 
out the  owner's  consent  *  *  *  has  beeo 
heretofore  or  shall  hereafter  be  conferred  by 
general  laws  or  special  charter  •  *  *  and 
the  compensation  to  be  paid  for  In  respect  of 
tbe  property  sought  to  be  appropriated  or  dam- 
aged for  the  purposes  above  mentioned,  cannot 
be  agreed  upon  by  the  parties  Interested, 
*  *  *  it  shall  be  lawful  for  the  party  author- 
ised to  take  or  damage  the  property  so  re- 
quired. •  • 

[SI  It  Is  apparent  ftom  these  express  pro- : 
rlsicMia  of  the  statute  that  failure  to  agree 
open  compensaUon  to  be  paid  for  land,  sought 
to  be  taken  or  damaged  Is  made  a  cmdition 
precedent  to  tbe  right  to  institute  and  main- 
tain proceedings  thoeunder  at  all,  and  la 
clearly  Jurisdictional,  while  the  requirement 
of  Section  SlTl,  supra,  to  the  effect  that  the 
line  sought  to  be  taken  must  be  .the  shortest 
and  most  practicable  one,  la  a  matter  wfilcA 
plainly  goes  to  the  necessity  for  the  taking, 
and  Is  not  in  any  sense  Jurisdictional.  Sec- 
tion SlTl,  supra,  is  no  part  of  tbe  eminent 
domain  statute,  but  ts  found  in  an  act  relat- 
ing to  rights  of  way  In  the  appropriation  and 
use  of  water  tor  irrigation  purposes,  another 
sectltm  of  which,  Se(Alim  81^  R.  S.  1908.  ex> 
pressly  provides  that  a  proceSding  to  con- 
demn  and  take  sodi  a  right  of  way  shall  be 
pursued  under  the  statute  of  eminent  domain. 
If  as  matter  of  fbct  the  line  proposed  was 
not  the  '^orteat  and  most  direct  route  prac- 
ticable," the  defendant  should  have  had  the 
question  disposed  of  In  limine.  Sand  Greek 
L.  &  I.  Co.  V.  Davis,  17  Colo.  326.  29  Pac. 
742;  n.  P.  B.  B.  Ca  r.  Cola  Postal  TeL 
Co.,  30  Cola  138.  69  Pac.  664.  97  Am.  8t  Rep. 
106;  Cola  F.  ft  I.  Ca  v.  Four  Mile  By.  Co., 
supra ;  Kaschke  v.  Camfleld,  snpra.  As  this 
allegaUon  was  not  Jurisdictional,  the  defend- 
ant, by  submitting  tbe  cause  to  the  Jury  aa 
tbe  question  of  damages,  waived  further  con- 
slderatloQ  of  It.  It  waa  said  in  Kaschke  r. 
Camfield,  supra : 

"The  property  owner  has  the  privilege  of  eoi^ 
troverting  tbe  petitioner's  right  to  esndemiw 
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and  wImb  be  does  wo,  the  burden  Ib  upon  the 
Utter  to  maiDtaln  hU  right  by  proper  proofs; 
tmt  where  the  owner  Calls  to  make  such  contest, 
in  the  proper  manner  and  at  the  proper  time, 
the  right  in  the  petitioner  to  condemn  will  be 
deemed  admitted,  leftvinf  the  amount  <A  dam- 
ogee  to  be  awarded  aa  tiie  aole  matter  In  dii- 
pute." 

The  motion  to  dlsmisa  tiie  petition  was 
properly  overruled,  because  a  dismissal  was 
competent  only  If  the  arerment  were  essen- 
tial to  Jurisdiction.  Proofs  could  bave  been 
donanded  on  the  question  of  whether  the 
proposed  line  wag  the  "shortest  and  most 
direct  route  practicable."  This  should  have 
been  done,  in  order  to  save  the  point,  before 
submitting  the  question  of  damages.  Where, 
as  in  this  case,  the  petition  is  In  full  compU- 
anoe  with  the  requirements  of  the  eminent 
domain  statute,  it  must  be  held  good  against 
a  motion  to  dismiss,  although  every  evlden- 
tiaiT  fact,  which  under  the  statute  Is  re- 
qnired  to  be  shovn  in  order  that  the  relief 
prayed  be  gi&nted,  may  not  be  speciflcally  set 
out 

[4]  The  Jury  was  instracted  that  la  deter- 
mining the  value  of  the  land  taken  they  were 
to  be  goremed  by  its  market  value  at  the 
time  of  trial.  This  Is  In  harmcMiy  with  Sec- 
tlon  2431,  B.  B.  1908,  and  the  decisions  of 
this  oourt  lavelle  v.  Julesburg,  supra,  and 
cases  cited.  It  follows  therefore  that  the 
offer  of  proof  of  the  value  of  the  land  taken 
at  the  time  actual  possession  was  given  was 
properly  rejected. 

[S,  I]  It  was  further  correctiy  instructed 
that  in  this  proceeding  all  damages  present 
and  pro^Kctive  that  were  the  natural,  nec- 
essary or  reasonaUe  result  of  the  taking 
should  be  assessed,  except  such  as  may  arise 
from  negligent  or  unsUlfttl  construction. 
Denver  Oity  I.  &  W.  Co  v.  Mtddaugh,  12 
CoIol  434,  439,  21  Pac.  665.  13  Am.  St  Rep. 
234;  Loloff  T.  SterllQg,  31  Colo.  102,  107,  71 
Pac  1113;  FarmeiB'  Co.  v.  Cooper,  54  C<^o. 
402,  407.  130  Pac.  1004;  Moflat  v.  Denver, 
67  Colo.  473,  482,  143  Pac.  677.  The  Instmc- 
tlim  which  respondent  asked  to  have  given 
permitted  recovery  of  all  damages  "which 
bave  reMUted  or  wlU  xendt"  wbleh  la  alm- 
^  anotlier  way  of  aayinc  all  damages  pres- 
ant  and  pnmte^ve,  since  present  damages 
tbat  are  the  **natnral,  necessary  or  reason- 
able result  olt  tiie  taking"  are  necessarily 
damages  "whicdi  have  resulted,"  damages  .be- 
ing the  loss  suffered  by  the  taking.  If,  as 
contended,  plaintlfE  In  error  should  have  been 
aUowed  the  rental  value  of  the  condemned 
property  for  the  period  from  the  date  posses- 
sion was  given  to  the  time  of  trial,  as  part 
of  his  damages,  a  matter  which  we  do  not 
decide,  testimony  showing  Bn<di  rental  value 
should  liave  been  offered,  but  as  this  was  not 
d<me  be  liaa  and  can  have  no  legitimate 
gronnd  of  complaint  in  that  behalf,  since  If 
that  proof  waa  oonlpetent  at  all  it  was  avail- 
able under  the  mle  for  tbe  measure  of  dam- 
ages given. 


The  Jndgmoit  Is  in  all  raqtects  right,  and 
It  is  accordingly  afflnnedL 
Judgment  affirmed. 

TELLER,  J.  (concurring  specially).  I  con- 
cur In  the  Judgment  of  affirmance,  but  can- 
not agree  with  that  part  of  the  opinion  whidi 
holds  that  the  petitioner  was  not  required  to 
all^  a  fact  necessary  to  be  proved  as  a 
condition  to  his  right  to  take  the  tract  of 
land  described  in  his  petition,  viz.,  that  It 
formed  "the  shortest  and  moat  direct  route 
practicable,"  eta 

The  duty  of  the  Jury,  as  prescribed  by  the 
statute,  being  only  to  fix  the  amount  of  com- 
pensation or  damages  to  be  paid  tbe  respond- 
ent, it  follows,  as  this  court  has  lield,  that 
all  matters  prelimliiary  to  the  Jury  trial 
must  be  settled  prior  to  such  trial;  but  that 
fact  does  not,  as  the  majority  opinion  seems 
to  hold,  affect  the  question  of  what  is  neces- 
sary to  be  stated  In  the  petition.  The  ma- 
jority opinion  holds  that  the  qnestliMi  of  the 
shortness  and  directoess  of  the  route  is  in- 
cluded in  the  question  of  the  necessity  for  the 
taking.  Clearly  sudi  is  not  the  fact  Tbe 
language  of  tbe  statute  is: 

"Whenever  any  person  or  persona  find  it  nec- 
essary to  convey  water  for  the  purpose  of  irri- 
gati<»  through  the  improved  or  occupied  landi 
of  another,"  etc.  Rev.  St  1908,  |  3171. 

The  necessity  here  Intended  is  to  conv^ 
water  through  ttm  lands  of  anotlier,  not  tbe 
necessity  for  taking  a  particular  route.  This 
is  recognized  In  Sand  Greek  L.  I.  Co.  v.  Davia, 
17  Cola  at  page  381,  29  Baa  at  page  748. 
where  tbe  cbnrt  said: 

"Strictly  speaking,  there  was  no  iasMi  as  to 
the  necessity  of  tlie  taking.  There  was  no  wa- 
troversy  as  to  the  necessity  petitioner  was  un- 
der to  convey  water  tlirough  Improved  or  occu- 
pied lands  for  the  purpose  of  irrigating  his  own 
lands  lying  beyond." 

Under  Ksschke  v.  Camfleld,  40  Colo.  60, 
102  Pac.  1061,  the  petition  makes  a  prima 
fade  case  of  right  to  condemn,  and,  that  be- 
ing so,  it  ought  to  allege  every  fact  neces- 
sary to  the  right  to  take  the  land  described 
In  It  To  hold  the  contrary  Is  to  say  that  a 
prima  fade  case  of  a  right  may  be  made 
without  regarding  (me  of  tbe  express  condi- 
tions upon  which  the  right  Is  based ;  for  an 
uncontested  petition  can  be  treated  as  es- 
tablishing prima  fade  only  the  facts  therein, 
alleged. 

I  cannot  regard  section  2416,  R.  S.  1908, 
as  determining  this  question  of  pleading. 
That  section  forms  a  part  of  a  statute  enact- 
ed long  prior  to  section  3171,  It  S.  1908,  and 
should  be  construed  in  connection  with  the 
latter.  Thus  considered,  It  cannot  be  regard- 
ed as  prescribing  what  should  be  alleged  in 
an  application  for  a  right  to  which  new  con- 
ditions have  been  attached  by  the  later  enact- 
ment 

In  this  case  the  respondent  by  going  to 
trial  on  the  issue  of  damages  is  rightly  held 
to  have  waived  this  question,  and  for  that 
reasMi  I  concur  in  tbe  Judgment  of  affirm- 
ance. 
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ROBINSON  MINING  GO.  t.  RIEPB  et  aL 
(No.  1966.) 

(Supreme  Onirt  of  Nerada.   Nov.  29.  1016.) 

TBOTBB  and  OoNTKRSIOIf  0=:Hr-TlUNBIEB- 
BINa  STOOE— BSFDSAIi— LUBIXrrT. 
Where  a  corporation's  refusal  to  issue  new 
stock  certificates  in  smaller  denominations  for 
old  certificates  presented  by  a  shareholder  fOT 
that  purpose  is  based  upon  its  wrongful  asser- 
tlon  of  ownership  of  uie  stock,  the  corpora- 
tion is  liable  to  tne  shareholder  for  conversion 
of  the  stock. 

[For  other  cases,  see  Trover  and  Conversion, 
Cent  Dig.  §§  25^7;  Dec.  Dig.  *=>4.1 

Appeal  from  District  Court.  White  Pine 
County;  George  S.  Brown,  Judge. 

Action  by  the  Robinson  Mining  Company 
against  Richard  A.  Blepe  and  others.  From 
judgment  agalsBt  defendant  Bertha  Ives  on 
her  counterclaim,  she  appeals.  ReveXBed  and 
rendered. 

O.  A.  McElroy,  of  Los  Angeles,  Cal.,  Wm. 
E.  Billings,  of  San  Francisco,  Cal.,  and  Ctian- 
dler  &  Quayle,  of  Bly,  for  appellant.  S.  W. 
Belford,  of  Reno,  for  respondent. 

COLEMAN,  J.  This  Is  the  seomd  appeal 
talcen  in  this  case,  the  former  appeal  having 
been  taken  by  plaintiff.  Robinson  Mining  Co. 
V.  Riepe,  87  NeT.  27,  1S8  Pac.  Oia  Tliis  ap- 
peal Is  taken  by  defendant  Bertha  Ives,  from 
a  Jai^moit  z«ndered  against  her  on  her 
counterclaim.  The  ^;»peal  1b  upon  the  iudg- 
ment  roll,  and  It  la  asserted  tliat  the  con- 
ciwdona  of  law  as  made  by  flie  trial  court 
are  contrary  to  the  ftictB  as  foodd.  The  court 
found  as  follows: 

"Tb&t  on  the  21at  day  of  June,  lOOT,  said  de- 
fendant Bertha  Ives  was  the  owner  and  enti- 
tled to  the  possession  of  27,500  shares  of  the 
capital  stock  of  the  said  plaintifr  company,  the 
Tuue  of  which  was  then  the  sum  of  fll,000, 
and  not  the  sum  of  $82,SO0  as  alleged  in  said 
counterclaim,  and  was  In  possession  of  2  cer- 
tificates representing  said  27,500  shares  of  said 
capital  stock,  one  of  which  was  for  25,000 
■hares  and  the  other  was  for  2,jS00  shares  of 
said  capital  stock,  being  the  same  ^res  of 
stock  specified  in  paragraph  6  of  plaintilTs 
complaint.  That  on  said  2lBt  day  of  June,  1907, 
said  defendant  Bertha  Ives  presented  said  cer- 
tificate to  said  corporation  at  its  office  In  Ely, 
White  Pine  eoanty,  Nev^  and  demanded  that 
said  corporation  issue  to  her  new  certificates 
in  smaller  denominations  representing  a  less 
number  of  shares  each  than  the  said  original 
certificates  in  lieu  of  said  original  certificates 
for  27,500  shares,  which  said  old  certificates 
she  then  and  there  tendered  to  said  corporation 
for  cancellation  upon  the  Issuance  of  said  new 
certificates.  That  said  corporation  then  and 
there  r^sed,  failed,  and  declined  to  issne  such 
or  any  new  certificates  and  as  reason  for  and 
part  of  said  refusal,  failure,  and  declination 
wrongfully  asserted  title  in  Itself  to  Uie  whole 
of  said  stock,  and  denied  that  coanterclahnant, 
Bertha  Ives,  had  any  title  or  interest  therein 
whatsoever.  That  at  that  time  shares  of  stock 
of  the  plaintiff  company  represented  by  cer- 
tificates of  smaller  denomlnatlonB  were  much 
more  readily  salable  in  the  Eiy  district  tiian 
shares  represented  by  certificates  as  large  as 
those  BO  held  by  the  said  defendant  Bertha  Ives 
and  by  her  so  presented  for  canceilation  as 


aforesaid.  Bat  It  is  not  trae,  as  alleged  In  said 
counterdaim,  that  said  plaintiff  cmnpany  did 
then  or  there,  by  reason  of  said  facts  or  other- 
wise, wrongfully,  unlawfully,  malidonsly,  or 
otherwise,  or  at  all,  take  or  convert  the  said 
27,500  or  any  shares  of  stock  to  its  own  or  any 
use,  .or  to  the  damnge  of  said  defendant  Bertha 
Ives,  or  any  one  else,  in  the  sum  of  $82,500  or 
any  other  sura." 

It  iB  the  contention  of  appellant  that  the 
facts  found  by  the  court  show  a  conversion 
by  the  respondent  of  the  stock  owned  by  ap- 
pellant. Counsel  for  respondent  concedes  in 
his  brief  that: 

"The  actiim  of  converaioD  arises  when  the 
corporation  refuses  to  transfer*  stock  upoo  its 
books  to  a  person  entitled  to  such  transfer." 

The  authorities  sustain  this  rule.  Kimball 
V.  UnloD  Water  Co.,  44  Cal.  173,  13  Am.  Rep. 
157;  Ralston  v.  Bank  of  CaUfomla,  112  Cal. 
213,  44  Pac.  476 ;  Humphreys  v.  Minn.  Clay 
Co.,  94  Minn.  469,  103  N.  W.  338;  Herrlck  v. 
Humphrey  H.  Co.,  73  Neb.  809.  103  N.  W. 
685,  H9  Am.  St  Rep.  917,  11  Ann.  Cas.  201. 
But  It  is  contended  that  this  case  does  not 
fall  within  this  rule,  since  appellant  merely 
sought  to  have  her  stock  certificates  canceled 
and  new  certificates,  of  smaller  denomina- 
tions aggregating  27,500  shares,  issued  to  her 
in  lieu  thereof.  The  only  case  tliat  we  know 
of  In  which  an  allusion  Is  made  to  the  right 
to  cut  up  a  stock  certificate  is  that  of  Schell 
V.  Alston  Mfg.  CO.  (O.  C.)  149  Fed.  439.  To 
our  mind,  the  case  at  bar  does  not  turn  upon 
the  right  of  appellant  to  have  her  stock  cer- 
tificate cut  up,  but  upon  the  reason  given  by 
respondent  for  not  doing  so.  When  appellant 
presented  her  certificate  and  asked  that  new 
certificates  be  Issued  therefor,  the  refusal  to 
do  so  was  not  based  upon  the  ground  that  a 
stockholder  of  the  company  could  not,  as  a 
l^al  light,  demand  that  his  stodc  certificate 
be  cut  up,  but  upon  the  ground  that  the  re- 
spondent company  owned  the  stock  in  ques- 
tion. 

Hence  it  seems  to  us  that  the  question  of 
the  legal  right  of  appellant  to  demand  that 
her  two  certificates  for  27,500  shares  of  stock 
be  canceled,  and  several  certificates  for  a 
small  number  of  shares,  but  all  aggregating 
the  27,600  shares  owned  by  her,  Is  out  of  the 
case.  Wb  think  the  logic  of  the  rule  laid 
down  by  Cook  with  reference  to  a  refusal  of 
a  company  to  transfer  stock  Is  applicable  to 
this  situation.  He  aays: 

"When  the  corporaUon  refuses  to  allow  a 
registry  for  reasons  otlier  than  those  connected 
with  the  mere  formalities  of  registry,  or  for 
reasons  not  ^iven  to  the  api^caat,  it  waives 
the  right  to  insist  on  them,  and  cannot  after- 
wards claim  that  the  appellant  did  not  conform 
to  such  technicalities."  Stock  and  Stockhold- 
ers (Cook)  i  383;  Richardson  t.  Ixwigmont  3. 
&  D.  Co.,  19  Oolou  App.  483,  76  Pac  646. 

In  the  case  at  bar  the  respondent  refused 
to  cut  up  appellant's  stock  certificates  for 
reasons  other  than  those  connected  with  the 
mere  formality  of  cutting  them  up. 

If  appellant,  after  the  reiAisal  of  the  xe< 
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QNHidait  to-  cut  np  tba  certificates,  had  ob- 
tained purcbasers  for  the  stock  on  condition 
ttiat  abe  woald  bare  It  transferred  to  them, 
and  the  company  had  then  refused  to  make 
the  transfer  for  the  reason  that  it  asserted 
ownerBbU>)  It  Is  c<XKeded  by  counsel  for  re- 
spondent that  It  would  have  been  guilty  of  a 
C(Hiverdon  of  the  stock. 

We  believe  that  it  la  a  well-recognlzed  role 
that  the  law  does  not  require  the  doing  of  a 
vain  thing.  Appellant  knew  Qiat  respondent 
dalmed  to  own  the  stock,  and  for  that  rea- 
son would  not  transfer  it  Why,  then,  ahould 
she  be  romp^ed  to  do  the  vain  tUng  of  <^ 
talning  purchaaera  'for  the  stot^  knowing 
that  she  could  not  deliver  It  because  re- 
apoDdent  claimed  to  own  it?  In  fact,  how 
could  appellant,  in  good  faith,  make  a  sale 
of  the  stock  while  respondoit  waa  aaserting 
ownership  of  It?  Suppose  she  had  ofCered  it 
for  sale,  and  the  person  to  whom  she  bad 
offered  it  bad  said: 

"The  compflxiy  claims  to  own  this  stock.  Too 
have  no  title  to  IL  and  no  ri$ht  to  sell  it.  At 
best,  if  I  buy  it,  I  buy  a  lawsuit;  therefore  I 
will  have  n^hing  to  do  with  It." 

Was  it  necessary  that  respondoit  go  to 
useless  trouble  to  find  a  purchaser,  when  she 
knew  tbat  It  would  avail  nothing? 

Now,  it  seems  to  us  that  the  question  for  us 
to  determine  is  this:  X>ld  respondent  violate 
any  rig^t  of  appellimt?  To  our  mind,  It 
dearly  did.  Beqpondent  not  <«ily  decUned  to 
cut  up  the  Bto<^  certiflcatee  for  the  reason 
that  it  claimed  to  own  the  stock,  but  its  de- 
fmse  In  the  trial  court  to  appellant's  counter* 
claim  was  baaed  upon  the  ground  that  it  was 
the  owner  of  the  stock.  Lord  Blackburn,  In 
H<^llns  v.  Fowler,  decided  by  the  House  of 
Lords  (Law  JourDal  Beporta  187S,  voL  44 
IN.  8.]  p.  169).  In  determining  whether  cer- 
tain acts  constituted  a  conversion,  said ; 

**I  own  tbat  it  Is  not  always  saay  to  say  what 
does  and  what  does  not  amount  to  a  conversion. 
•  *  •  It  is  generally  laid  down  that  any  act 
which  is  ao  iDterference  with  the  dominion  and 
right  of  property  of  the  plaintiff  ii  a  couvereiun, 
but  this  requires  some  qualification.  From 
the  nature  of  the  action,  as  explained  hj  Lord 
MansGeld,  it  follows  that  it  must  be  an  inter- 
ference with  the  property  which  would  not,  as 
against  the  true  owner,  be  Justified,  or  at  least 
excused,  in  one  wbo  came  lawfully  into  pos- 
session of  the  goodii.  And  in  considering 
whether  the  act  is  excused  agninst  the  true 
owner  it  often  becomea  important  to  know 
whether  the  person  doing  what  is  charged  as 
a  convendou  had  notice  of  the  ^aintiff's  title. 

"There  are  some  acts  which  from  their  na- 
tnre  are  necessarily  a  conversion,  whether  there 
was  notice  of  the  plaiDtififa  title  or  not.  There 
are  othcm  which,  if  done  in  a  bona  flde  igno- 
rance of  the  plaintiff's  title,  are  excused,  though, 
it  done  in  disregard  of  a  title  of  which  there 
was  notice,  they  would  be  a  conversion.  And 
this,  I  think,  ia  borne  out  by  the  decided  cases. 
Thus  a  demand  and  refusal  is  lUwaya  evidence 
of  a  convcrelnn.  If  the  reCusfil  is  in  disregard 
of  the  plaintiSPs' title,  and  for  the  purpose  of 
daiming  the  goods  either  for  the  defendant  or  a 
third  pOBon,     la  a  conversion." 

See,  also,  Pollock  on  TortM  (8th  Bd.)  pp. 
867,  358. 
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It  spears  to  us  that  the  rule  laid  down  by 
Lord  Blackburu  Is  of  peculiar  and  striking 
application  to  the  case  at  bar.  The  trial 
court  found  that  respondent  refused  to  com- 
ply with  appellant's  request,  for  the  reason 
tbat  it  claimed  to  own  the  stock.  The  court 
also  found  that  respondent's  claim  of  owner- 
ship was  without  legal  right  Appellant  was 
helpless.  An  attempt  by  her  to  sell  the  stock 
in  small  quantities,  or  at  all,  would  have 
been  In  vain.  Her  dominion  over  the  stock 
waa  absolutely  terminated  by  the  asserilon 
of  ownership  by  the  company  and  a  denial, 
of  the  ownership  of  appellant 

Another  highly  respected  court  uses  the 
following  language: 

"In  McCombie  v.  Davis,  6  Bast,  540,  Lord 
Ellenborough  said:  'Accordmg  to  Lord  Holt  in 
Baldwin  v.  Cole,  G  Mod.  212,  the  very  assuming 
to  one's  self  the  property  and  rigbt  of  disposing 
of  another  man's  goods  la  a  conversion;  and 
certainly  a  man  is  guilty  of  a  conversion  who 
takes  my  pn^rty  by  assignment  from  another, 
who  has  no  authority  to  dispose  of  it' "  Gil- 
more  Newton,  6  Allen  (liau.)  171,  80  Am. 
Dec.  74/d. 

Again  we  quota  r 

"In  Glaze  v.  McMIllion,  7  Port.  (Ala.)  279, 
281,  Oolthwaite,  J.,  said:  *It  la  believed  that 
all  conversions  may  be  divided  Into  four  distinct 
classes:  (1)  By  a  wrongful  taking;  (2)  by  an  al- 
leged assumption  of  ownership;  (3)  by  an  Illegal 
user  or  misuser;  and  (4)  by  a  wrongful  deten- 
tion. In  the  three  first  named  claKses,  there  Is 
no  necessi^  tar  a  demand  and  refusal,  as  the 
evidence  Binsing  from  the  acta  of  the  defendant, 
is  sufficient  to  prove  the  conversion.' "  Strauss 
V.  Schwab,  104  Ala.  672,  16  South.  692. 

"It  Is  enough  that  the  rightful  owner  has  been 
deprived  of  his  property  by  some  unauthorized 
act  of  another  assuming  dominion  or  control 
over  it  No  manual  taking,  on  the  defendants 
part  is  necessary."  Pease  et  aL  v.  Smith  et 
al.,  61  N.  T.  481, 

It  will  be  seen  from  the  last  three  quota- 
tions that  those  courts  go  even  further  than 
did  Lord  Blackburn,  and  hold  that  no  action 
is  necessary  on  the  part  of  the  owner  to 
make  liable  one  who*  wrongfully  aaauuies  to 
own  property,  and  in  pursuance  of  such 
claim  exercises  exclusive  dominion  over  it, 
as  in  the  case  at  bar.  Such  a  statement  of  the 
law  may  seem  exaggerated  In  a  case  where 
a  horse,  cow,  or  other  personal  property 
which  is  capable  of  being  recovered  In  an 
action  of  replevin  is  Involved;  but  In  a  case 
where  the  property  Is  Intangible,  as  In  this 
case,  and  where  a  mnndamns  will  not  lie 
to  compel  the  transfer  of  stock  (State  v. 
Jumbo  Ex.  M.  Go.,  30  Nev.  198,  94  Pac.  74, 
133  Am.  St.  Uep.  715,  16  Ann.  Cas.  896; 
Turley  v.  Thomas,  31  Nov.  081,  101  Paa  568, 
135  Am.  Bt  Beip.  667),  the  full  force  of  the 
rule  thus  announced  can  be  fully  appreciated. 
Since  replevin  is  not  available,  and  since 
our  courts  hidd  that  mandamus  will  not  lie 
to  compel  a  transfer  of  stock,  what  recourse 
would  app^ant  have.  If  not  to  an  action  for 
conversioa?  None  that  we  know  of.  It 
•ecms  to  us  that  in  the  very  nature  of  things 
V)pellant,  and  others  similarly  situated,  are 
at  the  mercy  of  corporations  unless  conduct 
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■udi  as  respondent  vas  yuUty  of  Is  beld  to 
be  a  amverslon. 

We  are  of  the  opinion  that  the  Jadgment  of 
the  trial  court  should  be  reversed,  and  that 
Judgment  should  he  raitered  in  favor  of  ap- 
pelant and  against  resfpondent  In  the  sum 
of  111,000,  the  amount  found  bj  the  ooiut  to 
have  been  Uie  value  of  the  Bbodt  at  the  time 
of  the  conversion,  together  with  interest 
thereon  at  7  per  cent,  per  annum  from  June 
21,  1907,  the  date  of  the  cmverdon,  and 
few  costs  in  both  courts. 

It  is  BO  ordered. 

NOaCROSS,  a  J.,  and  McOABBAN,  J., 
concur. 


STATB  ex  reL  HAIGHT  v.  WILSON.  Coun- 
ty Oleik,  et  al.    (Na  2261.) 

(Supreme  Court  of  Nevada.    Nov.  29,  1916.) 

Elections  €=>147-' Mandamus  9=»74(3)  — 
Nominations— Vacancies. 
St  1916,  c.  285,  S  44,  the  general  elecdoa 
law,  provides  that,  should  a  vacancy  occur  In 
the  nominees  for  any  office,  it  may  he  filled  be- 
fore election  day  by  the  committee  to  which 
rach  power  has  been  delegated,  and  St.  1916,  c 
283.  regulating  nomiuations  for  public  office  by 

Srimaries.  conventioua,  petitionB,  etc.,  by  section 
3  proviaes  that  vacancies  in  nominations  oc- 
curring after  any  party  convention  shall  be 
filled  by  the  party  committee,  etc.  The  Demo- 
cratic county  convention  nominated  a  candidate 
for  derk  and  treasurer,  and  on  his  declination 
took  no  further  action  and  left  the  place  blank 
in  the  certificate  of  nomination,  and  adjourned 
without  delegating  any  authority  to  ita  com- 
mittee, but  the  executive  board  of  the  committees 
filed  a  certificate  of  nomination.  Held,  that  the 
filing  of  such  certificate  was  unauthorized,  and 
that  mandamus  would  ifisue  to  compel  the  county 
clerk  to  exclude  from  the  ballots  at  a  coming 
general  election  the  name  of  the  candidate  con- 
tained in  such  certificate. 

[Ed,  Note.— For  other  ctfBea,  see  Elections, 
Cent.  Dig.  I  122 ;  Dec.  Dig.  ^147 ;  Manda- 
mus, Cent.  Dig.  I  150 ;  Dec.  Dig.  «=>74(3).l 

Original  proceeding  Ic  mandamus  by  the 
State  of  Nevada,  on  the  relation  of  A.  L. 
Haight,  against  A.  "Ei  Wilson,  as  County 
Clerk  of  ChurdiUl  County,  State  of  Nevada, 
and  others.   Writ  issued. 

A.  L.  Haight,  of  Fallon,  for  petitioner. 
HL  T.  Patrick,  Deputy  Atty.  Qen,,  for  re- 
qtondents. 

McCARRAN,  3.  This  Is  an  original  pro- 
ceeding in  mandamus,  tostituted  by  petition- 
er to  compel  the  respondent,  as  county  clerk 
of  Churchill  county,  to  exclude  from  all  bal- 
lots to  be  used  at  the  coming  general  election 
in  that  county  the  name  of  Hattie  E.  Fei'gu- 
son  as  candidate  for  the  office  of  county 
clerk  and  treasurer. 

Petiticmer  predicated  his  right  to  the  Is- 
suance of  the  writ  upon  the  action  of  the 
Democratic  county  convention,  Inasmuch  as 
that  convention,  according  to  the  allega- 
titms  of  the  petition,  did  not,  during  Its  ses- 
sion or  prior  to  Its  adjournment,  or  at  any 


time  or  at  all,  nominate  IU17  peraoo  am  flu 
candidate  of  the  Democratic  party  for  the 
office  of  county  clerk  and  treasurw  ct 
OhurchUl  county.  Tbe  petition  contains  the 

following  allegation: 

"That  on  October  26,  1916,  at  said  city  of 
Fallon,  one  Fulton  H.  Sears  presented  to  the 
above-named  A.  E.  Wilson^  as  county  clerk  as 
aforesaid,  a  purported  certmcate  of  nomination, 
in  words  ana  figures  as  follows,  to  wit: 

"  'Certificate  of  Nomination. 

"  'At  a  meeting  of  the  executive  board  of  the 
Democratic  county  central  committee  of  Church- 
ill county,  Nov.,  held  in  the  city  of  Fallon,  in 
said  county  and  state,  on  Saturday,  the  Slat 
day  of  October,  A.  D.  1916,  at  the  hour  1:30 
p.  m.,  due  notice  having  been  given  to  all  com- 
mitteemen of  such  meeting,  among  other  things, 
the  following  resolutibn  was  unanimously  car- 
ried, a  quorum  being  present: 

"  'Be  It  resolved:  The  Democratie  county  cen- 
tral conunittee  of  Churchill  county,  Nev.,  has 
designated  its  executive  board,  by  proper  resolu- 
tion, to  act  in  its  stead  during  the  interim  of 
any  reguhur  meeting ;  and 

'''Whereas,  it  now  appears  that  there  exists 
a  vacancy  in  the  Democratic  nominations  for 
the  office  of  county  derk  and  treasurer  ot  said 
Churchill  cotmty;  and 

"  'Whereas,  this  committee  feels  that  It  is  to 
the  best  Interests  of  the -Democratic  party  of 
this  county  that  this  said  vacant  nomination 
be  filled: 

"  'Be  it  resolved:  That  the  said  executive 
board  now  proceed  to  fill  said  vacant  nonuaa- 

tion. 

"  Thereupon  the  chair  called  for  nmnlnationB 
to  fill  said  vacancy,  and  Hattie  B.  Fei^on  was 
duly  nominated  and  seconded,  and,  there  bdnc 
no  further  nominations,  the  chair  declared  said 
nominations  closed. 

"  Thereupon  Hattie  B.  Ferguson  was  unani- 
mously nominated  for  the  office  of  county  clerk 
and  treasurer  for  said  Churchill  county,  Nev., 
and  declared  die  official  Democratic  nominee 
thereol        K.  Xj.  Bingbom,  Chairman. 

"'Fulton  H.  Sears.  Becretaiy.'" 

rails  certificate  of  nomination,  so  called,  is 
duly  verified  by  Its  phairman  and  secretary. 
It  Is  alleged  in  the  petition  Uiat  upon  this 
certificate  of  nomination,  so  tmned,  the  re- 
spondent, as  county  clerk,  nnleser  prevented 
from  HO  doing  by  an  order  of  this  court,  will 
print  upon  the  official  election  ballot  the 
name  of  Hattie  B.  Ferguson  as  a  candidate 
for  the  office  of  county  derk. 

Attached  to  the  petition  as  an  eAlhlt  we 
find  what  purports  to  be  the  minutes  of  the 
Democratic  county  convention,  in  which  said 
minutes  there  appears,  among  other 'things, 
the  following  as  a  second  transaction  In  the 
order  of  business: 

"Second.  Clerk  and  Treasurer,  Mr.  G.  W. 
Goebel  nominated  and  seconded.  Mr.  G.  W. 
Goebd  declined.   Nomination  left  open." 

At  the  c<mdusi<m  of  the  minutes,  we  And 
the  following  item: 

"A  motion  was  made  empowering  the  coun- 
ty central  committee  to  fill  any  vacandes  on  the 
ticket;  but,  aa  this  is  already  authorised  by 
law,  the  motion  was  withdrawn." 

From  the  record  aa  It  Is  before  m.  It 
would  appear  that  the  Democratic  county 
convention  had  nominated  a  candidate  for 
the  office  of  derk  and  treasnrer.  O^at  aom- 
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Inee  baring  declined  to  accept  mdi  iu»niiia- 
tlon,  no  further  action  appears  to  bave  been 
taken  by  the  convention  relative  to  this  of- 
fice; and  in  the  certlflcate  of  nomination 
filed  with  the  county  clerk  the  place  was  left 
without  a  nominee.  The  minutes  of  the 
convention  declare  that  the  body  adjourned 
without  conferring  authority  upon  it&  com- 
mittee or  upon  any  committee  or  board  or 
constituted  body  to  do  anything  In  behalf 
of,  or  In  the  nanie  of,  or  by  the  authority 
of  the  convention. 

The  general  law  of  this  state  applicable  to 
elections  (Session  Acts  1915,  p.  479)  makes 
special  provision  for  the  filling  of  vacancies 
where  such  varandea  occur  from  any  canse 
In  the  Unt  of  nominees  for  any  office.  Hie 
statute  1b  as  follows: 

"Shoold  a  vacancy  occur,  from  any  caase,  in 
tbe  lUt  of  nominees  for  any  office,  snch  vacancy 
may  be  filled  any  time  before  the  day  of  elec- 
tion by  tile  committee  to  which  has  Seen  dde- 
gated  power  to  fill  such  vacancies.  *  *  *  " 

The  statute  regnlatli^  nominations  for 
public  office,  and  which  Is  to  a  certain  ex- 
tent called  In  question  here,  ia  found  In  Ses- 
sion Acts  1915,  p.  463,  and  Is  entitled: 

"An  act  regulating  the  nomination  of  candi- 
dates by  ^Utical  parties,  providing  for  the  hold- 
ing of  primaries  and  conventions,  and  regulat- 
ing the  manner  of  naninating  candidates  by  pe- 
tition." 

Section  26  of  tiie  act  (Session  Acts  191S,  p. 
460)  provides: 

"Tacancies  In  nominations  occurring  for  any 
cause  after  the  holding  of  any  party  convention 
shall  be  filled  by  the  iMrty  c<Hnmittee  of  the 
ooonty,  or  atata,  as  the  esse  may  be." 

It  Is  clear  from  the  record  as  it  Is  before 
ns,  and  espedaUy  from  the  minutes  of  the 
proceedings  of  tba  Democratic  county  con- 
vention of  Churchill  county — In  fact,  it  la 
admitted  by  counsel  for  req;>ondents — that 
power  to  fill  vacancies  existing  in  or  that 
might  for  any  cause  occur  in  the  list  of 
I>«mocratic  nominees  for  county  offices  was 
not  delegated  by  the  Democratic  county  con- 
vention of  Churchill  conn^  to  Its  county 
committee  nor  to  any  other  committee  or 
board. 

Th«  act  of  filing  the  certificate  of  nomina- 
tion In  question  here  was,  as  we  view  the 
record,  one  for  which  the  convention  Itself 
bad  extended  no  authorization.  I'he  con- 
vention dnrlng  its  sesalon  had  attempted  to 
nominate  a  candidate  for  the  office  of  clerk 
and  treasurer.  The  party  receiving  the  nom- 
ination had  declined.  No  further  action 
was  taken  by  the  convention,  and  no  author- 
ity was  extended  by  the  convention  to  Its 
county  committee,  much  less  to  any  other 
body,  committee,  or  board,  to  make  any  other 
nomination,  or  to  fill  the  vacancy  which  the 
convention  had  itself  created  by  falling  to 
nwoinate  a  candidate  for  the  office. 

The  writ,  as  prayed  for,  was  by  order  of 


the  court,  at  Uie  conclusion  of  the  argu- 
ment, issued. 

NORCROSS,  a  J.,  and  OOLEMAN, 

concur. 


B.  B.  KTAN  CO.  v.  RUSSELL.    (No.  8704.) 
(Supreme  Court  of  Montana.    Nov.  8,  1916. 
On  Motion  for  Rehearing,  Dec.  14,  1916.) 

1.  Ptbadino  ^239(2)— Sales  «=»413— "Ma- 

TEBIAL  YABIAnCB'*  —  "tlCUATBBXAI.  YABI- 

ance"— "Failubk  or  Pboof." 
Bev.  Codes,  {  6585,  provides  on  a  material 
variance  the  conrt  should  permit  the  pleading 
to  be  amended.  Section  6586  provides  that  on 
an  Immaterial  variance  the  court  may  direct  the 
facts  to  be  found  in  accordance  with  the  evi- 
dence, or  permit  amendment  without  imposing 
terms.  Held,  that  wberp  a  complaint  alleged  a 
written  contract  to  deliver  cattie  at  a  place 
named  and  the  proof  showed  failure  of  defend- 
ant to  comply  with  a  snbtequent  modification, 
as  the  denial  of  this  modification  would  have 
raised  an  issue  requiring  proof,  and  as  evi- 
dence of  a  breach  of  the  contract  pleaded  would 
not  ahow  breach  of  the  modificaiicai.  there 
was  a  material  variance,  and  plaintiff's  request 
to  amend  ahoold  have  been  granted  upon  terms 
enabling  defendant  to  plead  to  the  amendment 

[Ed.  Note.— For  other  cases,  see  Pleadlin. 
Cent  Dig.  «  627-629:  Dec.  Dig.  «=»239{2y; 
Sales,  Oent  Dig.  H  1166-1169;  Dec.  Dig.  «s> 
413.] 

On  Motion  for  Rehearing. 

2.  Appeal  and  Sfasoa  ^=3920(6)— Review— 
Pbesuicptions. 

On  review  of  an  order,  refusing  a  motion 
to  amend  a  complaint,  alleging  a  written  con- 
tract by  alleging  a  modifica^on,  where  the 
qneadon  was  whether  there  was  a  material  va- 
riance between  pleading  and  proof,  if  the  modi- 
fication la  one  required  to  be  in  writing,  the 
law  presumes  It  was  In  writing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  f  8744;  Dec.  Dig.  ^»9a6 
(6),] 

Appeal  fnnn  District  Court,  Tellowstaoe 
County;  Geo.  W.  Pleraon,  Judge. 

Action  b7  the  B.  B.  Ryan  Company  against 
Edward  BnsselL  From  a  judgment  for  plain- 
tiff and  firom  an  order  denying  a  nerw  trial, 
defendant  appeals.  Rerersed  and  remanded. 

John  G.  Skinner,  of  Red  Lodge,  and  O.  F. 
Goddard,  of  Billings,  for  appellant.  John- 
ston tt  Coleman,  of  BUllngs,  for  respondent 

HOLLOW  AY.  J.  In  1912  the  B.  B.  Ryan 
Company  and  Edw.  Russell  entered  Into  a 
contract  In  writing,  by  the  terms  of  which 
Russell  sold  and  agreed  to  deliver  to  the 
company'  800  head,  more  or  leas,  of  mixed 
cattle  then  running  on  the  range,  at  $40  per 
head,  delivery  to  be  made  on  or  about  Sep* 
tember  22,  1912,  at  Billings,  but  the  expensf^ 
of  moving  the  cattle  from  Leverton  bridge  to 
be  borne  by  the  company.  Two  thousand 
dollars  was  paid  on  the  purchase  price,  and 
the  balance  was  to  be  paid  upon  delivery. 
This  action  was  brought  to  recover  damages 
for  an  alleged  breach  of  the  agreement 

[1]  The  complaint  makes  the  contract  a 
part  of  It,  and  alleges  that  defendant  deltv- 


0a^ar  lOhM  oasM  ■••  same  topio  and  KBY-MVUBfiR  la  all  Kar-Nlimb«r«4  OlgMU  and  IsdasM 


Digitized  by 


Googk 


308 


161  PACIFIC 


REPOBTSB 


CUont 


erad  only  61T  head  of  the  cfttUe,  and  failed 
and  refDsed  to  d^ver  the  remaining  188 
head,  to  plalntUTs  damage  in  the  sum  of 
$1,880.  Tlie  answer  admits  the  execution  of 
the  contract,  bnt  denies  any  breach  or  any 
damages.  As  a  further  defense,  it  is  allied 
that  defendant  actually  gathered  ttom  the 
range  and  turned  over  to  the  plaintiff  767 
head  of  the  cattle,  but  through  the  negligence 
of  plaintiff  160  head  escaped  back  to  the 
range ;  that  It  was  then  mutually  agreed  by 
the  parties  fbat  the  delivery  of  617  head 
should  be  deemed  a  substantial  compliance 
with  the  terms  of  the  agreement,  and  that 
defendant  should  be  absolved  from  further 
compliance.  These  affirmative  allegations 
were  put  In  Issue  by  reply.  Upon  the  trial 
E.  B.  Ryan  testlSed  for  the  plaintiff  that, 
after  a  portion  of  the  cattle  had  been  gather- 
ed from  the  range,  it  was  mutually  agreed 
between  the  parties  that  110  head  should  be 
turned  over  to  a  party  at  Absarokee  to  whom 
plaintiff  had  resold  them;  that  the  remain- 
der of  those  already  gathered  should  be  driv- 
en to  Billings,  counted  and  paid  for,  and  that 
this  was  all  done ;  that  507  were  actually  de- 
livered at  Billings;  that  It  was  further 
agreed  that  defendant  should  have  a  reason- 
able time  thereafter  to  gather  the  remaining 
183  head;  and  that,  when  gathered,  d^endant 
should  deliver  them  at  Columbus,  where 
plaintiff  would  receive  them  for  shipment  to 
Billings.  At  the  conclusion  of  plaintiff's  case 
In  chief,  defendant  moved  for  a  nonsuit,  upon 
the  ground  of  a  material  variance  betwe^ 
the  plaintiffs  pleading  and  proof  Before  the 
motion  was  passed  upon,  plaintiff  asked 
leave  of  court  to  amend  the  complaint  so  as 
to  plead  the  modification,  as  well  as  the 
ori^nal  c<Kitract  £a<4i  of  these  arollcatlons 
was  denied.  Tb6  trial  resulted  favorably  to 
plaintiff,  and  defendant  appealed  from  the 
Judgment  and  from  an  order  daiying  Mm  a 
new  trial. 

Goonsti  for  respondent  concede  that  there 
was  a  variance  betweai  plaintiff's  pleadhjg 
and  proof,  but  insist  that  it  was  not  of  suffi- 
cient consequence  to  warrant  a  new  trial. 
The  purpose  of  pleadings  is  to  present  the 
Issues  for  trial.  The  conqilaint  in  this  case 
Is  Intended  to  set  forth  in  legal  and  logical 
form  the  plalnUff'a  canse  ct  tictioa,  and,  with 
the  aiimrer  and  r^ly,  to  present  a  proposi- 
tion afltoned  on  the  one  band  and  d«iied  on 
the  other.  The  object  of  the  ocRnplalnt  is 
to  apprise  the  defendant  of  the  precise  points 
upcm  which  he  will  be  called  to  offer  proof. 

Our  Codes  recognize  three  degrees  of  dis- 
agreement between  pleadings  and  proof.  A 
material  variance  is  one  which  actually  mis- 
leads the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  ttie 
merits.  Section  6585.  Rev.  Codes.  An  Im- 
material variance  la  a  discrepancy  between 
the  pleading  and  proof  of  a  character  so 
slight  that  the  adverse  party  cannot  say 
that  he  was  misled  thereby.   Section  6586. 


A  failure  of  proof  results  Mrhen  the  evidence 
offered  so  far  departs  from  the  canse  of  ac- 
tion pleaded  that  it  may  be  said  fairly  that 
the  allegations  of  the  pleading  in  Ihelr  gen- 
eral SfXfpQ  and  meaning  are  unproved.  Sec- 
tion 6587.  If  the  variance  is  a  material  one^ 
the  court  should  permit  the  pleading  to  be 
amended,  uptm  such  terms  as  may  be  Just 
Sedlon  6985.  If  the  variance  Is  Immaterial, 
the  court  may  direct  the  facta  to  be  found 
according  to  the  evidence  or  may  [>ermit  the 
pleading  to  be  amended  without  the  imposi- 
tion of  terms.  Section  6586.  If  there  is  a 
failure  of  proot  of  course  there  la  no  ground 
for  amending,  and  the  offending  party  is  out 
of  court  From  necessity  these  statutes  are 
very  general  In  their  terms.  No  hard  and 
fast  rule  can  be  prescribed  for  determining 
whether  in  a  given  Instance  a  party  has  ac- 
tually been  misled  to  his  prejudice.  Every 
case  must  depend  upon  its  own  peculiar  facts 
and  circumstances. 

In  this  action  plaintiff  gave  notice  in  the 
complaint  that  reliance  would  be  placed  upon 
the  written  contract  pleaded,  and  that  de- 
fendant must  be  prepared  to  meet  the  claim 
that  a  breach  <^  that  particular  contract 
would  constitute  the  gist  of  plainturs  casa 
The  evidence  offered  by  plaintiff  dlsdi^ed 
that  the  original  cratract  as  written  had  been 
modified  by  a  subsequent  agreement,  and  that 
it  was  the  failure  of  defendant  to  comply 
with  this  modified  portion  that  gave  rise  to 
plaintiff's  principal  complaint  To  determine 
whether  this  variance  was  a  material  one, 
the  trial  court  should  have  applied  either  of 
two  testa:  <1)  If  the  modification  had  been 
pleaded  In  the  complaint  and  defendant  in 
his  answer  had  denied  that  any  such  modi- 
fication had  ever  been  made,  would  the 
issue  thus  raised  have  been  a  material 
one  calling  for  proof?  or  (2)  would  the  evi- 
dence of  a  breach  of  the  contract  pleaded  be 
snfflciwt  to  show  a  breach  of  the  contract 
as  modified? 

The  modification  changed  the  time  of  de- 
livery of  the  183  bead  of  cattle,  changed  the 
place  of  their  delivery  from  Billings  to  Co- 
lumbus, and  Imposed  upon  the  defendant  the 
expense  of  their  delivery.  At  least  this  la 
the  implication  from  Ryan's  testimony.  He 
eald: 

"We  agreed,  while  it  was  storming,  to  bring 
these  cattle  on  to  BillingB  and  then  be  Tdefead- 
ant]  was  to  go  back  and  put  up  his  hay  and 
gather  the  balance  of  these  cattle  and  deliver 
them  at  Columbus,  in  the  stockyards  there,  and 
I  was  to  ship  them." 

It  is  often  difficult  to  distinguish  betwem 
a  material  variance  and  a  failure  of  proof, 
and  this  record  Illustrates  the  difficulty  as 
well  as  one  could.  We  are  Inclined  to  the 
view  that  It  cannot  be  said  that  the  allega- 
tions of  the  complaint  In  their  general  scope 
and  meaning  were  unproved;  but  the  vari- 
ance was  such  as  In  the  ordinary  course  of 
the  trial  of  a  lawsuit  would  prejudice  the  de- 
fendant Be  may  not  have  been  able  to  dem- 
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oDrtmte  ttuit  be  wu  unable  to  meet  the 
cbanged  oondltioiu  solely  bee&iue  he  had  not 
been  nottfled  of  plalntUTa  ctalm  that  the 
original  ctmtract  bad  been  modified;  bat  the 
character  of  Uw  rartenoe  was  ench  that  the 
statement  by  his  cotmsel  that  defendant  was 
taken  by  sntiHise,  that  he  was  not  prepared 
to  meet  the  erldenoe  of  the  modification,  and 
that  he  would  be  loejadleed  In  making  his 
defense  on  the  merits,  should  have  been  ac- 
cepteA  aa  suffldrait  proof  of  the  tects. 

In  the  absence  of  any  request  l«r  plaintiff 
to  amend,  the  defendant  would  have  been  en- 
titled to  a  nounlt  on  account  of  the  variance. 
Tlie  request  to  amend  should  have  been  grant* 
ed  upon  soch  terms  as  woald  enable  defend- 
ant to  plrad  to  the  amendment  and  prepare 
to  me^  the  Issue  thus  raised.  Wtthout  the 
amendment  In  the  record,  the  defendant's 
motion  should  have  been  granted. 

Hie  }u)rtlce  of  the  case  requires  that  a  new 
trial  be  ha^  in  order  that  the  i^eadln^ 
may  be  redrafted  properly  and  the  cause 
tried  upon  Its  merits  and  U3?on  a  correct  the- 
ory. The  Judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  a  new  triaL 

Beversed  and  remanded. 

BANNBB,  J.,  concurs.  BBANTLT,  O.  J., 
being  absent,  takes  no  part  In  the  foregoing 
dedalfm. 

On  Motion  for  Behearlng. 

HOLIX)WAT,  J.  [t]  In  their  motion  for 
reiiearlDg,  counsel  for  respondeat  direct  our 
attention  to  Oie  fact  that  In  the  opinion  here- 
tofore rendered  we  held,  in  effect,  that  the 
original  contract  had  been  modified  by  an  un- 
executed oral  agreement.  Such  was  not  our 
purpose.  The  use  of  the  word,  "oral"  In  the 
opinion  was  a  mere  Inadvertence,  and  the 
term  will  be  eliminated.  There  Is  nothing  In 
the  evidence  to  warrant  the  assumption  that 
the  subsequent  agreement  was  oral.  If  It  Is 
one  required  to  be  In  writing,  the  law  pre- 
sumes It  was  in  writing.  It  was  not  our  pur- 
pose to  prejudge  the  character  of  the  subse- 
quent agreement  or  to  consider  It  further 
than  was  necessary  to  determine  that  there 
was  a  material  variance  between  plaintiff's 
pleading  and  proof,  rather  than  a  complete 
failure  of  proof,  and  we  reached  our  conclu- 
siffli  by  adopting  respondent's  theory — repeat- 
edly referred  to  in  his  brief — that  the  sub* 
sequent  agreement  amounted  only  to  a  modi- 
fication of  the  original  contract,  rather  than 
a  substitution  fbr  It 

We  considered  the  case  from  the  standpoint 
of  the  parties  when  the  motion  for  nonfiult 
was  made,  and  It  was  our  purpose  to  leave 
them  in  the  position  which  they  occupied 
when  respondent  asked  leave  of  court  to 
amend  his  complaint.  We  said:  "The  re- 
quest to  amend  should  have  been  granted"— 
and  we  remanded  the  cause  in  order  that 
plaintiff  might  have  the  relief  which  he  ask- 


ed from  the  trial  eomt,  bat  vhidi  waa  doaded 
him.  It  is  not  for  this  court  to  say  what 
proceedings  shall  be  had  in  the  case  after  the 
amendment  is  made,  or  whether  it  Is  possible 
for  plaintiff  to  succeed  upon  Us  compliant  as 
amended. 

The  opIni<m  heretofore  delivered  is  amend- 
ed as  indicated,  and  the  motion  for  rehear- 
ing is  denied. 

Belwarlng  denied. 

BANNER,  J.,  concurs.  BRANTT.T,  a  J., 
being  absent,  took  no  part  In  the  original 
oplnhm,  and  takes  no  part  in  Uils. 


STATD  er  rel.  EVANS  v.  STEWABT,  Gov^ 
emor,  et  aL   (No.  8910.) 

(Supreme  Court  of  Montana.    Nov.  13,  18160 

1.  Statdtxs  ^985)6  —  BnAOTioarF  —  ImtnA- 
nvB. 

No  distinction  is  to  be  made  between  a  stat- 
ute enacted  by  the  people  directly  and  one 
enacted  by  the  LegialatiTe  Assembly  with  the 
Wproval  of  the  Qovemor;  for  the  result  is  tiie 
wmmm  hi  either  case. 

[Bd.  Note.— For  other  cases,  see  Sututes, 
Dec  Dig.  «»35^.] 

2.  JStATDTES  ^=>4— IfBGIBIATIVE  POWEB. 

The  Legislature  of  the  state  possesses  ple- 
nary legislative  power  and  authority  except  as 
limited  tor  the  Constitution  of  the  United  States, 
the  treaties  mad*  and  statutes  enacted  pursuant 
thereof,  and  by  the  CouBtitution  of  the  state. 

[Ed.  Note.— For  other  casea.  see  SUtutes, 
Cent.  Dig.  1  8;  Dee.  Dig.  «s»4.] 

8.  AOBICITLTUBI  <S»1  —  VALIDXTT  OF  FaBU 

Loan  Act. 
The  Montana  E^rm  Loan  Act  (Laws  1915, 
p.  480)  does  not  transgress  any  provision  of  the 
Constitution  of  the  united  States  nor  affect 
any  treaty  right 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  88  1.  3,  13,  14,  61;  Dec.  Dig.  «=>1.] 

4.  Schools  ano  School  Disttbicts  ^sslS  — 
School  FuNDa—LoAnB— Fabu  Loan  Act. 

The  "primary"  plan  of  procedure  of  the 
Farm  Loan  Act,  imposing  on  the  state  board  of 
land  commissiouera  the  duty  to  invest  the  speci- 
&ed  state  funds  in  securities  which  include  farm 
mortgages,  to  prepare  forms,  etc.,  does  not  c<hi- 
flict  with  the  E^iabllng  Act,  granting  pcblic 
lands  to  the  state  for  the  beneSt  of  the  common 
achoc^,  etc.,  and  providing  that  certflin  lands 
granted  shall  be  held,  appropriated,  and  disposed 
of  embisivelj  for  the  porposes  mentioned,  in' 
such  manner  as  the  Legialatures  of  the  respec- 
tive states  may  provide,  since  the  Enabling  Act 
does  not  attempt  to  regulate  the  manner  in 
which  the  permanent  funds  derived  from  these 
grants  shall  be  invested. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  25-88;  De&  Dig. 
«=»1&] 

5.  Schools  and  School  Distbicts  ^»1S  — 
Loaning  Funds— Farm  Loait  Act— *'Re- 
stbiction"— "Hbsteict." 

In  view  of  Const,  art.  11,  |  12,  providing 
that  the  permanent  funds  at  certain  state  In- 
stitutions shall  be  "invested  under  such  regula- 
tions as  may  be  prescribed  by  law,"  such  "pri- 
mary" plan  in  omitting  from  the  list  of  securi- 
ties available  tor  the  investment  of  permanent 
public  funds,  county,  citj,  and  town  bonds,  and 
warrants  and  school  district  bonds  which  do  not 
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conititote  the  onfy  oatotanding  issae,  does  not 
conflict  with  article  11,  i  3,  providing  that  pub- 
lic school  funds  shall  be  ioTested  so  far  as  poa- 
■ible  **in  public  securities  within  the  state,"  in- 
eludinr  school  district  bonds  issued  for  the  erec- 
tioa  of  buildings,  "under  the  restrictions  to  be 
provided  by  law" ;  for  the  phrase  "under  the  re- 
strictions provided  by  law"  gives  the  Legisla- 
ture power  to  make  the  discrimination  excluding 
certain  securitioa  from  the  list  of  those  available 
for  investment,  the  word  "restriction"  meaning 
"limitation  or  ctmfinement  within  bounds,"  etc., 
and  the  word  "restrict"  meaning  "to  reatrain 
within  bounds;  to  limit;  to  confine"  (quoting 
Words  and  Phrases,  EHrst  and  Second  Series, 
Restriction;  Restrict). 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  fiS  Dec. 
Dig.  «=>18.] 

6.  Schools  asd  Schooi.  Distbictb  «=>18  — 

STAT£8  4s»121  —  PiSOAI.  MANAQEUBNT  — 

LoAKiNO  FuNDft— Farm  Loan  Act. 
Under  the  "primary"  plan  of  the  Farm  Loan 
Act,  the  state  board  of  land  commissioners,  aft- 
er having  given  preference  to  the  public  securi- 
ties enumerated  in  Const,  art  11,  i  8,  in  the 
investment  of  the  public  school  funds,  is  charged 
with  the  dubr  to  employ  the  residue  of  tiiose 
funds,  and  all  the  permanent  foods  belonging  to 
the  higher  educational  institutions  and  to  the 
reform  school^  deaf  and  dumb  asylum,  and  capi- 
tol  building,  m  the  other  securities  named,  in- 
cluding first  mortgages  upon  good,  improved 
farm  land  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  ||.26-33;  Dec  Dig. 
«s>18:  States,  Cent.  Dig.  1|  US,  124;  Dee.  Dig. 
«s>124.] 

7.  A0EIC1TE.T17U  «S»1— «ABH  LOAH  ACT. 

The  "primary"  plan  of  the  Farm  Loan 
Act  is  not  invalid  as  failing  to  provide  for  the 
woriting  details  thereof,  since  Whatever  author- 
ity is  necessary  to  execute  the  power  i^veii  is 
conferred  by  implication,  and  matters  of  de 
tail  are  left  to  the  board  for  ctmtrol  by  appro- 
priate rules  or  regulations. 

[EcL  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  H  1,  8.  13, 14.  61;  Dec.  Dig.  ^L] 

8.  AoBicuLTOfis  «=»1— Statutbs— Vauoitt. 

The  validity  of  the  Farm  Loan  Act  is  to  be 
tested,  not  by  what  is  certain  to  be  done  under 
it,  but  by  what  may  be  done  under  it 

(Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  §§  1,  3,  18,  14,  61;  Dec.  Dig.  «=>1J 

9.  CoDNTiEs  <S=>li53Vi— Fiscal  Hanaoembht 

— LOAn  OF  CUOIT. 
The  "contingent"  plan  of  the  Farm  Loan 
Act,  in  providing  for  loans  by  counties  and  con- 
stituting anv  county  a  statutory  guarantor  of 
kNUia  made  by  it,  ia  invalid  as  viouting  Const 
art  18,  I  1,  forbiddtnc  counties  to  ioan  t^elr 
credit  in  aid  of  an  individual. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  if  221,  222;  Dec  Dig.  «b»1&3)6.] 

10.  COUNTIBB  «a>lKi— FISCAL  Maitaoxhbiit— 
Fabh  Loah  Act. 

The  "contingent"  plan  of  the  Farm  Loan 
Act  in  providing,  in  case  sufficient  unloaned 
money  remains,  that  the  state  board  of  land 
commissioners  may  divide  such  moneys  among 
the  organised  counties  to  be  loaned  by  such 
counties,  etc,  and  making  each  county  respon- 
sible and  accountable  for  the  firincipal  and  in- 
terest of  moneys  recdved  by  it,  ia  invalid  as 
conflicting  with  Const  art  U.  SS  8  u>d  12.  im- 
posing liability  for  the  integrity  of  the  funds 
upon  the  state. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  I  208;  Dec  Dig.  «s»132.] 


11.  COCHTIES  ^»160(1>— iKDCBTBDNKaa— LlM- 

irATIOK—FABM  LOAI*  ACT. 
The  "contingent"  plan  of  the  Farm  Loan 
Act  in  providing  for  loan  of  state  funds  by  coun- 
ties and  compelling  a  county  to  pay  out  of  its 
general  revenues  the  expense  of  operatifHi  under 
the  plan  and  to  issue  ite  warrant  or  evidence  of 
indebtedness  therefor  if  funds  are  not  on  hand, 
without  reference  to  its  outstandinc  obligationa, 
is  invalid  as  violating  Cuist  art  IS,  |  6,  limit- 
ing county  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  fS  166,  166,  216;   Dec  Dig.  ^ 

i6oa).]  • 

12.  COUHTXKS  «=»163H  —  BXPSIflDITQBKS  — 

Public  Pubposes. 
The  "contingent"  plan  of  die  Farm  Loan 
Act,  in  providing  for  making  loans  through 
counties  and  requiring  counties  to  guarantee 
loans  made  by  it,  is  invalid  as  violating  Const 
art.  12,  {  11,  providing  that  taxes  Imposed  and 
collected  by  a  county  can  be  expaided  raly  for 
public  purposes. 

[Ed.  Note.— For  other  cases,  see  Counties^ 
Cent.  Dig.  S3  221,  222;  Dec  Dig.  «=:>153^.] 

13.  Statutes  ^=»S4(2)— Pabtiax.  Invauditt. 
The  invalid  provisions  making  counties  li- 
able for  funds  loaned  through  them  are  so  in- 
timately related  to  the  remaining  portions  ot 
the  "contingent"  plan  of  the  Farm  Loan  Act 
that  the  whole  "contiogent"  plan  ia  nnconsti- 
tutiooaL 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  M  68,  186;  Dec.  Dig.  «<s>64(2).] 

14.  Statctbb  4=9181(1),  Slft-GoifsrBnoTioir— 

Intent. 

In  construing  a  statute,  the  court  must  If 
possible,  ascertain  and  canr  into  effect  the  MC- 
ialative  intent,  which  is  to  be  gathered  from  the 
terms  of  the  statute  considered  in  the  light  of 
surrounding  circumatances. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C^t.  Dig.  SI  289.  291;  Dec.  Dig.  «»181(1), 

15.  OONSTITUTIOHAX.  LAW  e=s38— AlClNDMBNT 
— MODB. 

The  Constitution  can  be  changed  or  modified 
only  in  the  manner  indicated  in  arttde  19 
thereof,  and  the  people  of  the  state,  acting  as 
a  legislative  body  through  the  initiative,  can  no 
more  transgress  the  atate  Constitution  than  can 
the  Legislative  Assembly. 

[Ed.  Note.— For  other  eaaw,  see  OonstttntiaB* 
al  Law,  Cent  Dig.  |  36;  Dec  Dig.  «sa3a] 

16.  Statutbs  <t»fl4(2)  —  Fauc  Loan  Aor  — 
Partial  Invaudiit. 

The  validity  of  the  "primary"  plan  of  the 
Farm  Loan  Act  is  not  affected  by  the  invalidity 
of  the  "contingent"  plan  tiiere<»,  but  the  lat- 
ter may  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Statatee. 
Cent  Dig.  |8  69,  195;  Dec  Dig.  «=»64(2).l 

17.  Statutes  ^s»64(l)  —  Bevsbivo  Ihvaud 
Posnoir. 

If.  when  an  tmconstitutuHial  pwtion  of  a 
statute  is  stricken  out,  the  remainder  is  com- 
plete in  itself  and  capable  of  being  execoted  in 
accordance  with  the  apparent  legislative  intent, 
wholly  independent  of  that  wliica  was  r^feeted^ 
it  must  be  sustained. 

[Ed.  Note.— Fot  other  cases,  see  Statute^ 
Cent  Dig.  IS  68,  196;  Dec  Dig.  «»64(D.] 

Mandamna  by  the  State  of  Montana,  on 
the  relation  of  Charles  Evert  Evans,  against 
Samuel  V.  Stewart,  Oovemor,  and  others. 
Peremptory  writ  directed  to  Issue. 
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W.  T>.  Ranldn  and  A.  H.  Angatman,  botb 
of  Helena,  and  C.  F.  Holt,  of  Great  Falls,  for 
appellant  J.  B.  Foiudexter,  Atty.  Gen.,  and 
W.  H.  Poormatt,  Asst  Aity.  Q&l,  tor  le- 
Bpondents. 

HOLLOWAT,  J.  At  the  general  election 
In  1914  the  people  of  this  state,  acting  un- 
der the  authority  reserved  to  them  in  sec- 
tion 1,  art.  S,  of  the  Constitution,  adopted  by 
the  Initiative  a  statute  familiarly  known  as 
the  Farm  Loan  Act  (Laws  1915,  p.  486).  Be- 
cause the  state  board  of  land  commissioners 
(for  brevity  designated  the  board)  failed  and 
refused  to  perform  certain  duties  devolved 
apon  it  by  the  act  in  question,  and  failed 
and  refused  to  receive  or  consider  an  appli- 
cation for  a  loan  on  improved  farm  lands 
within  this  state,  made  by  Charles  EJvert 
EJvans,  this  proceeding  in  mandamus  was 
Instituted.  In  defense  of  its  action  the 
board  insists  that  the  statute  Ui:  (1)  Uncoo- 
stltutlonal  and  void  in  whole  or  in  part, 
and  (2)  in  any  erait  lupoaBlble  ffiT  adminla- 
traUon. 

[1]  No  distinctian  is  to  be  made  between 
a  statute  enacted  by  the  people  directly,  and 
one  enacted  by  the  Legislative  Assembly 
with  the  approval  of  the  Governor.  The  re- 
sult la  the  same  In  eltlier  case.  In  this  In- 
stance the  people  performed  the  function 
€t  the  Leglalature,  and  for  oonv«iteiica  will 
be  referred  to  as  sndL 

[2]  We  enter  npMi  our  consideration  of 
the  gnestloiis  Inrcdved,  with  the  fundamental 
principle  eatahUshed  that  the  Legislature  of 
tUs  state  possesses  plenary  legislative  pow- 
er and  authority,  except  in  so  far  aa  It  Is 
limited  by  the  Constitution  of  the  United 
States,  the  treaties  made  and  statutes  en- 
acted pursuant  thereof,  and  by  the  Con- 
stitution of  thia  state.  In  n  Pomen^,  61 
Mont  110.  ISl  Pac.  838. 

[I]  The  act  doea  not  tranagreaa  any  pro- 
vision ot  the  Oonstitutlon  of  the  United 
States,  and  no  treaty  right  is  involved;  but 
it  is  inaiated  that  it  confll<^s  with  the  Eki- 
abUi^r  Act  and  witJi  several  provisions  of 
the  CoDstltatioo  of  thia  state.  Section  1  pro- 
vides that  the  psnnanent  common  school 
fnnd  and  the  other  permanent  educational, 
charitable;  and  penal  institution  funds  shall 
be  innated  by  the  state  board  of  land  com- 
ndaslonera  In:  (a)  Certain  school  district 
booda;  (b)  In  bonds  of  this  state;  (c)  in 
twDds  ai  the  United  States;  (d)  in  certain 
state  muranta;  (e)  hi  capitol  building  IXHids 
of  this  state;  (f)  in  Irrlgatim  diatrlct  bonds; 
and  (g)  In  first  mortgages  on  good,  improv- 
ed farm  landa  of  this  state.  Section  2  pro- 
vides that  applications  for  Carm  loans  shall 
be  filled  by  the  board  as  rapidly  as  possible 
and  In  the  order  In  which  they  are  received. 
The  same  section  contains  a  proviso  under 
the  terms  of  which  there  may  be  a  distribu- 
tion of  certain  of  these  funds  among  the 
■ereral  eonnties  and  loans  upon  farm  lands, 
mads  dliectly  br  the  countiesL  It  Is  to  tUa 


latter  portion  of  the  atatute  that  the  prin- 
cipal attack  Is  directed. 

[4]  Counsel  for  the  board  assume  In  the 
first  instance  that  the  act  In  question  pro- 
vides but  a  single  plan  for  loaning  these 
funds  upon  farm  lands,  and  upon  that  as- 
sumption condemn  the  entire  measure.  The 
assnmption  Is  unwarranted.  The  statute  In 
very  clear  terms  provides  two  disttnct  plans 
of  procedure,  one  of  which  we  shall  desig- 
nate the  "primary"  and  the  other,  the  "oon- 
tlngoit"  plan. 

1.  The  Primary  nan. 

Sections  1  and  2  above  impose  npon  the 
hoard  the  duty  to  invest  the  spedfled  fonds 
In  the  securities  enumerated  therein,  includ- 
ing farm  mortgages.  Section  5  commands 
the  board  and  the  Attorney  General  to  pre- 
pare necessary  blank  forma  for  applicatl<HiB 
and  for  mortgages;  each  mortgage  form  to 
"contain  a  provision  that  default  In  the  pay- 
ment of  interest  thereon  at  any  time  for  a 
period  of  thirty  days  after  the  same  shall 
become  due,  shall  cause  the  whole  principal 
and  interest  on  said  mortgage  to  become  at 
once  due  and  payable,  and  said  mortgage 
may  be  foreclosed  in  the  manner  provided 
by  law."  This  completes  tlie  primary  plan, 
and  the  statute,  in  so  far  as  it  provides  tMa 
plan  of  procedure,  is  proof  against  any  at- 
^ck  made  npon  It  It  does  not  conflict  in 
the  least  with  any  provision  of  the  Enabling 
Act  By  that  act  the  federal  government 
made  generous  grants  of  public  lands  and 
other  property  to  this  state  for  the  benefit 
of:  (a)  The  CMamon  schools;  (b)  the  state 
university;  (c)  the  agricnltnral  coll^;  (d) 
the  state  normal  school;  (e)  the  school  of 
mtn^;  (f)  the  reform  school;  (g)  the  deaf 
and  dumb  asylum;  (h)  the  capltol  building; 
and  (1)  the  i>enltentlai7. 

With  respect  to  the  lands  granted  for  com- 
mon school  purposes,  the  Enabling  Act  fixes 
a  minimnm  sale  price  and  declares  that  the 
proceeds  from  such  salea,  together  wttb  S 
per  cent  of  tlie  proceeds  from  the  sales  of 
public  lands  In  the  state,  shall  coDstitntB 
a  permanent  scbool  fund  the  interest  from 
which  only  shall  be  expended.  It  also  pro- 
vides that  the  lands  granted  may  be  leased 
under  regulations  prescribed  by  the  Legisla- 
ture of  the  state, -with  a  limitatlMi  npon  the 
term  o{  any  sudi  lease  and  upon  the  qnan- 
tlty  whidi  may  be  let  to  any  Individual,  com- 
pany, or  corporation.  Sections  11  and  18. 
Of  the  landa  granted  for  nniveraity  porposea, 
it  declares  that  tibey  shall  not  be  atAA  fixr 
less  than  $10  per  acre,  tmt  may  be  leased  in 
the  same  manner  as  provided  In  section  11. 
With  reference  to  the  grants  for  capltol 
building  and  pmltentiary  pnxpoaes,  it  pre- 
scribes no'  restrictions  or  ngulatl(ms  what- 
ever. Sections  12  and  IB.  Tba  only  lindta- 
tlon  Imposed  with  reference  to  the  other 
grants  enumerated  above  Is  tbat: 

"The  lands  granted  by  ffala  saetitm  shall  b« 
beU.  appropriatad.  and  tfivoMkl  vt  endn^vely 
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for  the  pnrposes  herein  mentioned,  in  Buch  man- 
ner as  the  Lesislatares  ai  the  reipectiTe  states 
may  aeverally  provide." 

It  will  thus  be  seen  that  the  Knabling  Act 
does  not  attempt  to  reflate  the  manner  In 
which  the  permanent  funds  derived  from 
these  grants  shall  be  Invested ;  and,  as  the 
Farm  Loan  Act  deals  only  with  the  inrest- 
ment  of  those  funds,  no  possible  conflict  can 
be  discovered  between  the  two  acts. . 

[5]  Section  1  of  the  Farm  Loan  Act  omits 
from  the  list  of  securities  available  for  the 
investment  of  permanent  pubUc  funds  county, 
city,  and  tovra  bonds,  and  warrants  and 
school  district  bonds  which  do  not  constitute 
the  only  outstanding  issue.  Whether  this 
omission  was  the  result  of  inadvertence  or 
design  is  not  material  here;  but,  because  of 
the  apparent  attempt  at  discrimination,  it  Is 
Insisted  that  the  section  is  in  contJict  with 
the  provisions  of  section  3,  art.  11,  of  the 
Constitution.  Section  2,  art.  11,  defines  pub- 
lic school  funds.  Section  12  of  the  same 
article  deals  with  the  permanent  funds  be- 
longing to  the  higher  educational  institutions, 
the  university,  agricultural  college,  school  of 
mines,  and  normal.  There  Is  still  a  third 
group  made  up  of  the  permanent  funds  be- 
longing to  the  reform  school,  deaf  and  dumb 
asylum,  and  capltol  building.  The  Constitu- 
tion makes  no  reference  whatever  to  the  in- 
vestment of  the  funds  belonging  to  this  last 
group,  and  therefore  the  Legislature  was  left 
free  to  prescribe  such  regulations  as  might 
seem  fit  and.  proper.  With  reference  to  the 
higher  educational  institution  funds  consti- 
tuting the  second  group,  the  mandate  of  the 
Constitution  Is  that  they  shall  be  invested  un- 
der such  regulations  as  "may  be  prescribed  by 
law."  Section  12,  art.  11.  Clearly,  then,  it 
was  within  the  power  of  the  Legislature  to 
make  the  discrimination  contained  in  section 
1  of  the  Farm  Loan  Act,  and  to  exclude  cer- 
tain securities  from  the  list  available  for  the 
investment  of  funds  belonging  to  the  second 
and  third  groups  above. 

But  what,  if  any,  authority  has  the  Leg- 
islature over  the  investment  of  the  public 
school  funds  constituting  the  first  group? 
Section  3,  art  11 — the  only  constitutional 
provision  touching  the  subject — goes  no  fur- 
ther than  to  declare  that: 

They  shall  "be  invested,  so  far  as  possible.  In 
public  securities  within  the  state,  including 
school  district  bonds  issued  for  the  erection  of 
sduKd  buildings,  nnder  the  nsttietiiMis  to  be 
provided  bg  taw." 

Tills  omclading  claiue  must  be  ^ren 
meaidng.  Tba  framers  of  our  Constltation 
were  dlscrimliuittng  in  their  dwlce  and  use 
of  language.  They  ai^rently  experienced 
no  difficulty  in  choosing  apt  words  to  egress 
tbe  particular  shade  of  meaning  which  tbc^ 
intended  to  attach  to  any  prorlsion;  and 
therefore,  when  they  employed  the  expression 
"under  the  restiletlona  to  be  provided  by 
law,"  we  must  assume  that  they  meant  to 
hare  that  language  construed  according  to 
Itk  OTdinary  meaning,  '^tertrlctlmt"  means: 


"TiiG  act  <rf  restraining  or  state  of  being 
restrained;  limitatloa;  confinement  within 
bounds;  that  which  restricts;  a  restraint,  resei^ 
vation,  reserve."   Century  IMcti<Hiary. 

"That  which  restricts;  a  limltaaon;  a  re- 
straint"   Webster's  Intemat  Dietlonary. 

"Limitation  or  conflnement  within  bounds,"  T 
Words  and  Phrases.  6187. 

"Restrict"  means": 

"To  prevent  (  a  person  or  thing)  from  pasting 
a  certain  limit  In  any  kind  of  action;  limit; 
restrain.  To  attach  limitations  to  (a  proposi- 
tion or  conception)  bo  that  It  sliall  not  apply 
to  all  tbe  Bubjects  to  which  it  would  otherwue 
seem  to  apply."  Century. 

"To  restrain  within  bounds;  to  limit;  to 
confine."  Webster. 

"To  restrain  witbfn  bounds;  to  limit;  to  con- 
fine."   4  Words  and  Phrases  &i  Ser.)  364. 

Viewed  in  the  light  of  these  deflnltlonB 
expressing  the  common  understanding  of  the 
term  "restriction,"  we  think  it  must  be  held 
to  have  been  the  Intention  of  the  framers  of 
the  Constitution  in  drafting  section  S.  art 

11,  and  of  the  people  in  adopttog  it,  Oiat 
while  the  Legislature  cannot  proscribe  all 
securities  or  all  school  district  bonds,  it  may 
classify  such  securities  and  include  one  class 
and  exclude  another.  It  may  require  tbe 
board  to  Invest  In  state  bmds  and  warrants, 
and  forbid  It  to  Invest  tn  ooun^,  dty,  or  town 
bonds  or  warrants.  It  may  indnde  in  the 
favored  class  school  district  bonds  consti- 
tuting an  only  outstanding  issue  and  ex- 
clude Qie  bonds  of  a  school  district  which  do 
not  constitute  tbe  only  issue  of  tbe  particu- 
lar district  From  tbe  fact  tliat  public  se- 
curities are  mentioned  specifically,  it  was 
doubtless  Intended  that  when  the  L^lslatnre 
had  prescribed  the  restrictions  contemplated 
in  section  S,  such  piddle  securities  thus  hedg- 
ed about  ^latl  be  given  preference  in  the 
employment  of  the  public  school  funds,  but 
further  than  Chia  the  section  does  not  go. 

We  cannot  subscribe  to  the  doctrine  that 
the  Legislature  may  provide  restrictions  for 
the  lnveatm«it  of  only  such  portion  of  the 
publle  school  funds  as  may  be  Invested  in 
public  securities,  and  that  the  ranalnlng 
portlim  must  lie  idle,  or,  at  best,  be  deposit* 
ed  under  tbe  prorislims  of  section  11,  art 

12.  The  language  ot  aeetloa  8,  art  11.  if 
standing  alone,  does  not  require  such  con- 
struction, and  when  read  In  connection  with 
other  provlsioiui  of  the  Cimstitutlcai,  particu- 
larly tbe  terms  of  section  12  of  tbe  same 
article,  the  purpose  to  confide  to  tbe  law- 
makers a  wide  discretion  in  tbe  investment 
of  all  permanent  sdiool  funds  is  apparent 
The  authority  of  tbe  L^lslature,  otherwise 
plenary,  will  not  be  held  to  be  circumscribed 
by  mere  implication.  He  who  seeks  to  limit 
the  power  of  the  lawmakers  must  t>e  able  to 
point  out  the  particular  provision  of  the  Con- 
stitution which  nmtalns  Uie  limitation  ex- 
pressed in  lio  uncertain  terms. 

(•]  Onr  conclusion  up(m  this  branch  of  the 
case  is  that  tbe  board,  after  having  given 
preference  to  the  public  securities  enumer- 
ated, In  the  Investment  of  the  pnUlc  adiool 
funds,  Is  chafed  with  the  dv^  to  unploy 


Digitized  by 


Mont) 


tITATB  T. 


S13 


ttie  x«sidue  of  tiion  flmda  and  sll  Um  per- 
maneot  flmds  btiongfnff  to  the  bli^Lar  edc- 
catlonal  Institntloiia  and  to  the  refonn  school, 
deaf  and  dumb  asylnm,  and  capitol  building 
In  the  other  necnrltlee  named,  Indnding  first 
nicntgages  v^on  kdoO,  ImisoTed  farm  land  in 
thta  state.  Tbia  oonstractlon  harmonizes 
secdoB  1  of  the  act  with  section  8,  art  U, 
of  the  Oonstituttoa,  and  leaves  Intact  a  com- 
plete^ workable  statute,  abeolred  from  any  of 
the  dijectlons  lodged  against  this  plan. 

[r]  It  Is  no  ai^punent  against  the  act  that 
It  fiiils  to  pnrlde  for  all  the  working  de- 
tails of  this  primary  lAan.  ,It  Is  an  elemeib 
tary  rule  of  law  that : 

"The  grant  ot  a  specific  power  or  the  impiosi- 
tion  of  a  definite  duty  confers,  by  impUcatioo, 
authority  to  do  whatever  is  necessary  to  exe- 
cute the  power  or  perform  the  duty."  86  Oyc. 
1113. 

By  sections  1  and  2  of  the  Farm  Loan  Act 
the  spedflc  power  Is  conferred  and  the  spe- 
dflc  duty  la  enjoined  apon  the  board  to  In- 
Test  the  public  funds  designated  therein,  In 
the  securities  enumerated,  including  farm 
mortgages,  and  whatever  authority  Is  nec- 
essary to  execute  that  power  and  perform 
that  duty  Is  conferred  by  Implication,  and 
matters  of  detail  are  left  to  the  board  for 
control  by  appropriate  rules  or  regulations. 

While  the  statute  declares  that  loans  made 
by  the  several  counties  shall  bear  Interest 
at  6  per  cent  per  annum,  no  such  restric- 
tion Is  laid  upon  the  board.  Under  the  law 
In  force  at  the  time  the  Farm  Loan  Act  was 
adopted,  there  was  conferred  upon  the  hoard 
a  very  wide  dtscreltlon  in  Investing  these 
public  funds.  The  details  of  such  Invest- 
ments were  not  covered  by  specific  leglsIS'- 
tlOD,  and  yet  it  is  a  part  of  the  history  of 
the  state  that  the  board  experienced  no  dif- 
ficulty in  making  Investments  In  public  se- 
curities offered  by  the  State,  by  the  several 
counties  and  by  muntdpalltles  in  the  state. 
The  same  wide  latttnde  in  matters  of  prooe- 
dure  is  'retained  by  the  board  under  this 
act  It  seeks  to  classify  pnbllc  securities  and 
to  designate  such  of  them  as  may  be  employ- 
ed hereafter  for  the  Investment  of  these 
funds  to  utilize  the  funds  to  a  much  greater 
extent  tiun  heretofore,  and  to  place  the  agri- 
cultural class  In  a  more  advantageous  posi- 
tion towards  the  money  market  by  Including 
farm  mortgages  as  available  securities  tor 
loans.  Under  the  former  statutes  the  board 
could  invest  in  one  class  of  pnbllc  securities 
bearing  6  per  cent  Interest,  and  in  another 
beailiv  4  per  cent,  or  less.  It  conld  aecevt 
one  Issue  and  decline  another.  It  could  go 
Into  the  market  and  bid  as  a  iwlTate  Indi- 
Tldtna!  upon  offered  public  securities  of  the 
claiMs  mentioned,  ae  It  couM  waive  Its 
right  to  bid.  So  ttkewlss  it  may  now  exact 
6  per  coit  for  loans  made  upon  farm  mort- 
gage^ OP  it  may  aocei^  a  lower  rate  if  in 
the  wrdse  of  a  wise  discretion  It  deems  it 
for  the  best  interest  of  the  state  to  do  ao; 
Cor  Uie  pupofle  of  the  law  as  declared  la  the 


title  and  body  (tf  tte  act  Is  to  aecure  the  con- 
tinuous, safs  investmoit  ot  these  public 
funds,  and  to  the  wisdom  and  integrity  of 
the  board  are  confided  all  matt^  ddail 
essential  to  the  execution  of  the  trust  in  con- 
fonnity  with  tlie  «>lrit  of  the  act 

2.  Ihe  Omtingeat  Plan. 

[I]  That  It  was  not  the  intention  of  the 
Farm  Loan  Act  to  deprive  the  board  of  all 
control  over  these  funds  and  to  commit  to  the 
several  counties  exclusive  authority  to  loan 
on  farm  mortgage  security  in  the  first  in- 
stance la  made  as  certain  as  plain,  terse 
English  can  ever  be  made  to  express  an 
idea.  Primarily  the  investment  of  the  funds 
In  farm  mortgages  la  Intrusted  to  the  board 
by  sections  1  and  2  of  the  act,  and  the  board 
Is  commanded  to  make  the  loans  in  the  order 
In  whlcli  the  applications  are  received  by  It 
It  was  doubtless  realized,  however,  that  the 
contingency  might  arise  in  which  the  board 
would  find  itstif  unable  to  employ  all  of 
these  funds  available  for  investment  in  pub> 
Uc  securities  and  farm  mortgages,  and  for 
the  purpose  of  supplementing  the  primary 
plan,  and,  by  bringing  the  borrower  and  lend- 
er into  closer  contact,  encourage  the  utmost 
use  of  these  funds  by  qualified  landowners 
who  might  seek  long-time  loans  at  an  attrac- 
tive rate  of  Interest,  this  proviso  was  added 
to  section  2: 

"Provided,  howev«,  tliat  If  tauMgk  ci  such 
moneys  reinain  on  hand  In  the  state  treasury 
uncalled  for,  to  warrant  them  doing  so,  the 
Btate  board  of  land  c<»omissIOQer8  shall  divide 
such  moneys  among  the  organized  counties  of 
the  etate.  In  proportion  to  the  population,  rs 
nearly  as  may  be,  subject  to  the  folowing  pro- 
vMona." 

Thai  follow  the  provisions  for  loaning 
such  raridne  by  the  aevaral  eounties  in  the 
event  that  the  cmtlnsau^  arises  and  the 
resUhw  on  hand  is  suflBdent  to  warrant  the 
board  In  making  a  division  of  It  There 
may  never  be  any  funds  for  distrUmtton. 
The  board  may  be  able  to  ke^  all  of  the 
funds  securely  and  continuously  invested  in 
public  securities  and  film  mortgages.  The 
oontlngaicy  provided  for  in  section  2  may 
never  aiiaa,  and  yet  It  may  arise  at  any  time, 
and  tile  validity  of  the  afit  in  so  fiir  as  it 
provides- for  this  cantlngeut  plan  is  to  be 
tested,  not  by  what  Is  certain  to  be  dtme  un- 
der tt,  but  by  what  may  be  d<me  wadee  it 
State  ex  rel.  HoUlday  v.  CyLeary,  48  Mont 
157,  lis  Pac.  204. 

•  Whenever  the  contingency  oonten^tlated 
actually  arises,  the  apporOonment  and  dis- 
tribution of  sudi  residue  is  to  b?  made  among 
the  several  countjra  according  to  population 
as  nearly  as  may  be  done.  Applications  tor 
loans  are  to  be  made  to  the  county  auditor 
(or,  if  there  be  no  auditor,  to  the  county 
cterk);  the  county  attorney  then  examines 
the  abstracts  of  title;  the  county  commis- 
sioners appraise  the  lands  offered  as  sstnin- 
ty,  and  loans  may  be  made  dlrecUy  by  tba 
county,  but  th«  mortgages  secoriog  than 
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most  run  to  tbe  state.  No  loan  can  be  made 
i^on  land  appraised  at  leas  than  910  per 
acre,  no  loan  may  exceed  two-fifths  of  the 
appraised  value  of  the  8eciirtl7  attesteit  and 
not  more  than  |I5,000  shall  be  loaned  to  any 
one  IndiTtdnal,  association,  or  oorporatfam. 

Section  8  provides  that,  if  any  coonty  re- 
ceiving its  distributive  share  of  tliese  funds 
is  nnaUe  to  loan  them  after  giving  tlie  re- 
qidred  notice,  it  shall  retnm  sndi  funds  to 
the  board,  with  Interest  thereon  for  60  days. 

Section  0  provides  that,  if  a  bmrower  falls 
to  meet  the  requirements  of  his  obligation, 
the  coun^  attorney  shall  forecloBe  the  mort- 
gage. The  same  section  then  proceeds: 

"If  no  other  person  shall  bid  the  full  amount 
due  upon  said  mortgage  upon  the  foreclosure 
sale  of  the  same,  with  the  cost  and  expenses 
of  the  foredosure  and  sale,  the  county  attorney 
or  county  auditor  shall  bid  in  the  land  in  the 
name  of  the  county  for  the  amount  due  and  all 
costs  and  expenses  incurred,  and  such  county 
shall  at  once  pay  to  the  state  board  of  land 
commissioners  such  full  amount  due  and  inter- 
est out  <tf  the  general  fund  of  the  county,  and 
if  the  same  is  not  redeemed,  as  provided  by  law, 
the  sheriff's  deed  shall  be  made  to  the  county 
and  the  county  shall  thereby  become  the  owner 
of  said  hmd." 

By  section  12  each  county  is  made  respon- 
sible and  accountable  for  the  princii^l  and 
interest  of  all  moneys  received  by  It,  and  in 
case  of  loss  such  county  shall,  out  of  Its  com- 
mon  revenues,  repay  the  same  to  the  board. 

Notwithstanding  su<^  funds  are  ^Urtribut- 
ed  to  the  several  counties,  and  the  board  re- 
leases all  control  over  them,  and  the  coun- 
ties are  chained  with  the  duty  to  loan  or 
return  them  with  interest,  the  state  neverthe- 
less  retains  title  to  such  funds.  They  belong 
to  the  st^  in  the  sense  that  they  are  reaUa- 
ed  ont  of  the  grante  to  tha  state  by  the  fed- 
eral government  Gonnty  of  Des  Moines  v. 
Barker.  M  Iowa,  84. 

[I]  By  sections  8,  0,  and  12  of  the  Farm 
Loan  Act  every  county  is  made  primarily 
liable  fbr  the  funds  received  by  it  It  is  re- 
quired by  secttoh  8  to  return  tiw  funds  If  no 
loauB  are  made^  In  which  evoit  it  must  pay 
interest  tor  60  days  out  of  its  revenues  rais- 
ed by  goieral  taxation,  thoui^  It  receives  no 
benefit  &om  Om  transactifm  whatever.  By 
section  0  it  Is  constitnted  a  statutory  guar- 
antor every  loan  made  by  it  If  the  hoz^ 
rower  fails  to  pay  iwindpal  or  intereet,  the 
county  Is  ultimately  liable  fbr  the  loss  or 
deficiency,  notwithstanding  the  Oonstitutloa 
in  section  1,  art  IS,  prorides: 

"Neither  the  state,  nor  any  county,  city,  town, 
municipality,  nor  other  subdivision  of  the  state 
shall  ever  give  or  loan  its  credit  in  aid  of,  <xc 
make  any  donation  or  grant,  by  subddy  or  oth- 
erwise, to  any  individual,  association  or  corpo- 
ration, or  become  a  subscriber  to,  or  a  sbim- 
bdder  in,  any  company  or  corpwation,  •  *  • 
except  as  to  such  ownership  as  may  accrue  to 
the  state  by  operatim  or  provision  m  law." 

[If,  It]  XtM  primary  liability  for  the  in- 
tegrity of  the  funds  dlstrttnited  Is  sought  to 
be  fastraied  upon  the  counties  by  this  act, 
while  the  Constitution  imposes  such  liability 


upon  the  state.  Sections  8  and  12,  art.  11. 
By  the  tuma  of  this  act  a  eounty  Is  compeH- 
led  to  pay  out  of  Ito  genanl  xennues  raised 
by  taxation  all  the  expense  of  operating 
under  this  plan,  including  interest  oa  funds 
not  loaned,  and  the  principal  and  Interest 
of  loans  foreclosed  (In  the  absence  of  anot^ier 
purchaser  at  the  ftneclosure  sale),  exc^it- 
Ing  only  the  cost  of  abstract  and  recording 
fee;  and  If  the  funds  to  make  these  payin«itB 
are  not  on  hand  In  the  coun^  treasury,  Qib 
county  must  perforce  issue  its  warrant  or 
evidence  of  indebtedness,  and  all  this  wttbout 
reference  to  Ita  outstanding  obllgatlonsL 
Section  S,  art  IB,  of  the  Constitution  llmita 
the  indebtedness  v^ch  a  county  may  incur 
for  any  purposes  whatever  to  an  amount  not 
exceeding  9  per  cent  of  the  value  of  Its 
taxable  property;  but  the  act  iu  question 
makes  no  distinction  between  the  oounty 
which  has  reached  the  limit  of  indebtedness 
and  the  one  which  has  not  It  attempts  to 
impose  this  additional  burden  upon  all  alike, 
doubtless  to  avoid  the  charge  that  t^e  meas- 
ure is  obnoxious  class  legislation.  The  bor- 
rower who  secures  his  loan  from  the  county 
becomes  indebted  to  the  state,  not  to  the 
county.  His  obligation  runs  to  the  state  and 
his  mortgage  is  made  to  the  state;  but  by 
this  act  the  county  is  compelled  to  raise  by 
taxation  money  to  extlnguisbj  the  private 
debt  of  a  delinquent  .borrower  to  the  state, 
notwithstanding  the  Constitution  forbids  it 
to  do  so. 

Whatever  may  be  said  of  other  provlsicHis 
constituting  this  platt-<-for  instance,  of  the 
provision  of  section  2  requiring  the  funds  to 
be  distributed  to  the  several  counties  accord- 
ing to  impulutlon,  without  any  means  availa- 
ble to  the  board  for  ascertaining  the  popula- 
tion, or  of  the  provlsiw  of  section  3  requir- 
ing the  board  to  relinquish  control  of  these 
funds  without  any  additional  security  from 
the  county  treasurer  who  rec^ves  the  funds 
for  the  county,  or  of  the  provision  Of  secticai 
2,  subd.  (c),  requiring  the  cotmty  auditor  to 
give  public  notloe  ot  the  fiinds  on  hand  avail- 
able for  farm  loans,  and  the  appaioitly  con- 
tradictory provision  of  section  6  which  re- 
quires sotdk  notice  to  he  given  by  the  county 
eoounlasionets,  or  of  the  provision  <a  section 
10  whii^  requbes  the  county  In  Ita  own  name 
to  give  a  release  and  satisfaction  for  a  debt 
due  to  the  state  and  paid  by  the  bnrower,  <« 
at  the  provMon  of  section  6<a)  v^cb  at- 
tempta  to  Impose  npon  a  Judicial  ofllcer  pure- 
ly ministerial  duties— this  mudt  is  certain: 
8ectl<ma  9  and  12  violate  the  plain  mandates 
of  the  Ckmstltution. 

It  is  beyond  the  poww  of  legislation  to 
compel  a  county,  or  the  several  oonntles,  to 
assume  a  burden  Imposed  upon  the  state  It- 
self by  terms  ot  the  Ckmstltuttoi  whidi  are 
mandatory  and  inohlbltory. 

A  county  cannot  be  ounpelled  to  loan  ftte 
credit  in  aid  of  an  individual  m  to  make 
good  the  loss  incurred  by  a  deUnquent  bo^ 
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rower's  failure  to  dltdiarge  his  aUlgatlon  to 
the  state. 

The  county  which  has  already  reached  the 
coastitutional  limit  of  Indebtedness  cannot 
be  burdened  by  farther  liabilities  of  this 
diaracter  Imposed  by  statute,  or  at  all,  with- 
out an  amendment  to  the  Constitution  Itself 

[12]  Taxes  imposed  and  collected  by  a 
county  can  be  expended  only  for  public  pur- 
poses. Const  I  11,  art  12.  They  cannot  be 
direrted  to  Uaoldate  the  debt  of  a  prlrate 
IndlTidnal. 

Whether  the  InTalid  provisions  of  sections 
9  and  12  shall  0[>erate  to  defeat  the  contin- 
gent plan  depends  upon  the  answer  to  the  In- 
ijnlry:  Are  those  provisions  so  Intimately 
related  to  the  remaintngi  portions  of  the 
atatate  creating  the  plan  that  It  may  be  said 
fairly  they  were  an  inducement  to  tba  law- 
maker to  provide  the  plan? 

[13,14]  In  construing  a  statute  the  court 
must,  if  posslUe,  ascertain  and  carry  into 
effect  the  intention  of  the  Legislature  enact- 
ing It  (Power  T.  Board,  7  Mont.  82,  14  Pac. 
658) ;  and  sudi  intention  is  to  be  gathered 
from  the  terms  of  the  statute,  when  consid- 
ered in  the  light  of  surrounding  circum- 
stances <Ja]^  V.  School  District  Na  1,  24 
Hont  219,  61  Fac.  260).  In  so  far  as  we  are 
able  to  ascertain  the  IntouUon  of  the  law- 
makers In  providing  fbr  this  contingent  plan, 
it  would  seem  reasonably  certain  that  the 
prorlslona  requiring  the  county  to  be  respon- 
sible and  accountable  for  the  fnnds  received 
by  it  and  to  guarantee  each  loan  made  by  It 
were  intoided  to  constltnta  4he  mainstay  or 
principal  suniwrt  of  the  entire  plan.  So 
long  as  the  fnnds  are  committed  to  the  cus- 
tody of  Uw  board  Cor  Invesfcniatt;  the  state 
guarantees  their  integrll^  nndw  the  provl- 
Blona  of  the  Enabling  Act  and  the  Conatltu- 
tka  reqnlrtaig  tt  to  do  so ;  but  when  by  the 
tarns  of  tUs  plan  the  board  la  required  to 
raUnqnIab  entire  control  and  the  countyj 
throngb  Us  officers,  assumes  exclnslTe  man* 
agement,  the  guaran^  of  the  fnnds  by  the 
ooonty  was  apparently  deemed  necessary  to 
their  safe^  and  security  and  without  which 
the  plan  would  never  have  been  devised. 
Under  this  view,  the  entire  plan  must  be 
deoned  abortive  and  the  statute,  in  so  far  as 
It  provides  for  it,  unconstitutional  and  void. 

[II]  The  people  of  this  state,  acting  as  a 
le^slaUva  body,  can  no  more  transgress  the 
provistons  of  the  state  Constitution  than  can 
their  representatives  In  the  Legislative  As- 
sembly. The  terms  of  the  Constitution  can 
be  changed  or  modified  only  In  the  manuer 
Indicated  In  article  19  of  the  Constitution. 

[II,  17]  But  It  does  not  follow  that  because 
th^  contiugoit  plan  must  be  disregarded  the 
entire  act  Is  Invalidated.  The  ree^tecUve 
portions  of  the  act  providing  the  two  plans 
are  entirely  distinct ;  that  is  to  aay,  the  pro- 
Tlskns  constituting  the  primary  plan  are  In 
BO  Wise  dependent  Ux  their  vitality  upon  the 


remainder  of  the  act  The  primary  plan  Is 
complete  In  Itself,  and  will  not  be  affected  by 
a  disregard  of  the  remaining  portions  of  the 
act  The  rule  applicable  here  was  stated  by 
this  court  In  Dunn  v.  City  of  Great  Falls,  18 
Mont.  68,  81  Pac.  1017,  ae  foUows: 

"If,  when  the  unconstitutioDal  portion  is  strldc- 
en  out,  that  which  remains  1b  complete  la  Itself, 
and  capable  of  belnE  executed  m  accordance 
with  the  apparent  l^slative  intent,  wholly  in- 
dependent of  that  which  was  reacted,  it  must 
be  sustained."  EDll  v.  Bae,  S2  Mont  876,  168 
Pae  826. 

Under  the  views  herein  expressed,  the 
county  auditor  of  Cascade  county  Is  not  a 
necessary  or  proper  party  to  this  proceeding, 
and  he  Is  dismissed  firom  farther  considera- 
tion. 

The  peremptory  writ  will  Issue  directed  to 
the  remaining  defendants  constituting  the 
state  board  of  land  commissioners,  command- 
ing them  to  receive  and  consider  the  applica- 
tion of  this  relator,  and  to  take  such  further 
steps  as  will  render  effective  the  primary 
plan  of  the  Farm  Loan  Act  aa  indicated 
herein, 

SANNBB,  J.,  ccmcurs. 

BRANTLY,  0.  J.  While  I  did  not  hear  the 
argument  In  this  case,  I  have  examined  care- 
fully the  provlsionfl  of  the  statute  and  the 
sectima;  of  the  C<msatutlon  by  which  Its 
validity  must  be  determined.  I  am  satts^ 
that  Mr.  Justice  HOLLOWAT  has  stated  the 
only  conclusion  permissible,  and  therefore 
concur  therein. 


In  n  DRAXNAGE  DIST.  NO.  1  OF  CANYON 

COUNTY. 

BCKT  et  al.,  Drainage  Com'rs,  v.  FARMERS' 
CO-OPERATIVE  CANAL  CO.  et  al. 

(Supreme  Court  of  Idaho.   Aug.  19,  1916.  On 
Rehearhig.  Dec.  18, 1916.) 

1.  DbaZNS  «s>70-SnOUX,  AaSESSHKNTB— Bx- 

BMPnON. 

A  canal  or  ditch  company  corporation  not 
oiganized  for  profit  and  by  statute  exempt  from 
general  taxation  is  not  relieved  from  Uabili^  for 
assessments  for  the  coottmctlon  of  a  drauiage 
system  required  to  protect  the  lands  under  It 
from  becoming  alkaline  or  water-logged,  for  the 
drainage  of  land  where  such  canal  or  ditch  com- 
pany contributes  by  seepage  or  otherwise  to 
make  such  drainage  system  necessary. 

fEd.  Note. — For  other  cases,  see  Drains,  Cent 
ff.  I  74;  Dec.  Dig.  ®=»70.] 

2,  0ON8TITUTI0NA2.  LaW  «=a2&0(l)  —  DSAUtS 
^»70— ASSEBSM  BNTB— IV  FOSmON . 

Beld,  that  tbe  assessment  made  by  the  com- 
missioners, 'so  far  as  the  waste  ditch  is  concern- 
ed, is  not  directly  against  such  ditch,  but  against 
the  corporation  by  reason  of  its  being  relieved  of 
the  necraaity  or  burden  of  maintaining  smA  waste 
ditch,  or  kMping  It  in  repair. 

tEd,  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  IS  871,  874,  875;  Dec  Dig. 
290(1) :  Drains,  Cent  Dig.  |  74;  Dec  Dig.  «=» 
70.] 
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3.  DlUINS  <S=971  —  ASSESSHXHTS  —  "SPBOUI. 

BENbETTS." 

Special  benefits  for  which  a  canal  or  ditch 
company  may  be  aseessed,  as  distingniebed  from 
Ceneral  benefits,  are  whatever  increase  the  value 
of  the  land  or  easement  or  relieve  it  from  a  bat^ 
den. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  S  74;  Dec.  Dig.  «=»71. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Special  Benefits.] 

4.  Dbains  4=s>76— Assessments— Mode  or  As- 
sessment. 

Held,  th&t  the  rights  of  way  of  the  respond- 
ents ere  easements,  and  it  was  proper  for  the 
commissioners  to  consider  each  right  of  way  as 
one  entire  easement,  and  the  provisions  of  sec- 
tion 9  (Sess.  Laws  1913,  p.  63)  does  not  require 
that  each  right  of  way  or  easement  shall  be  di- 
vided np  into  small  parcels  and  the  assessment 
fixed  against  each  parcel 

[Ed.  Mote.— For  other  cases,  see  Drains,  Cut. 
Dig.  H  76-81;  Dee.  Dig.  «s»76.] 

B.  Dbains  €=>82(fi)— Assessments— Pbocebd- 
IKGB  TO  Annul  ob  Set  Aside. 
Held,  that  the  Question  as  to  whether  sndi 
asBessments  are  arbitrary,  unjust,  and  void  be- 
cause of  the  amounts  assessed  is  not  before  this 
court.  The  question  presented  is  as  to  whether 
any  assessment  whatever  against  such  corpora- 
tion can  be  legally  made  under  the  facts  of  this 
case. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Di^.  H  84,  86;  Dec.  Dig.  «»82(5).] 

6.  Dbains  «=»82(1)  —  Dbaihagb  Distbictb  — 
Absbssuxntb. 

The  question  of  the  reasonableness  or  un- 
reasonableness of  the  assessment  levied  against 
the  respondents  is  a  matter  that  the  law  has  pro- 
vided may  be  determined  on  the  trial  of  the  is- 
sues of  fact  before  a  jury  under  proper  instruc- 
tional and  the  determination  of  the  commission- 
ers must  be  construed  as  prima  &u:ie  correct  as 
to  the  amount  of  such  assessments  until  die 
proper  court  has  held  otherwise. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Diig.  S  87;  Dea  Dig.  *=>82(1).] 

7.  Watebs  and  Wateb  Coubses  €=»262— Irbi- 
QATioN  DncHBB— Seepage— "Responsibm:." 

Held,  that  the  word  "responsible,"  as  used 
in  section  9a  (Sess.  Laws  1015.  p.  124),  to  wit, 
that  "such  lands  are  responsible  for  damages  to 
lower  lands  from  seepage  and  saturation  by  irri- 
gation water,"  may  be  construed  to  mean  physi- 
cal respmiatbility  whether  kgallj  liable  lor  dam- 
ages under  the  bw  or  not. 

[Ed.  Notar-For  other  cases,  see  Waters  and 
Water  Conraes.  Cent  Dig.  I  328 :  Dec  Dig.  «S9 
262. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Responsible.] 

8.  Drains  ®=»67  —  Dbaihaob  Dxbtbic*— Pow- 
Xft  or  Xjeoisutube. 

Held,  that  the  Legislature  has  authority  un- 
der the  provisions  of  the  Constitution  to  provide 
for  assessments  for  the  construction  of  a  drain- 
age system  in  a  clraina;;e  district  and  make  alt 
lands  or  easements  within  such  districto  subject 
to  such  assessments  that  are  physically  respon- 
sible for  damages  that  resalt  from  seepage  or 
percolation  of  water  from  lands  or  canals  or 
easements  therein. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  SI  73,  76,  91 ;  Dec,  Dig.  «=>e7.] 

9.  Drains  «=>70—Ass£bs]ient8— Canal  Com- 
panies. 

Where  water  escapes  either  by  seepage  or 
penHdation  from  a  ditch  or  canal  to  the  injury  of 


another,  and  a  drainage  wfitam  !■  neoesMUT  ta 

protect  the  lower  land  from  becoming  aUudiiie 
or  water-logged,  proper  assessments  may  b« 
made  against  such  canal  or  diteh  to  assist  in  the 
construction  of  a  drainage  qntem  that  will  pro- 
tect lower  lands  from  damage  baeanse  of  audi 
seepage  qr  percolation. 

[Ed.  Note.— For  other  eases,  see  Dcaiu^  Gent^ 
DEe.  i  74;  Dee.  Dig.  «»TOJ 

On  Rehearing. 

10.  Revebsai^Reman^— Dnscnovs. 

Held,  upon  reheating,  that  the  order  of  O* 
lower  court  appealed  from  In  this  case  be  r» 
versed,  and  that  the  cause  be  remanded  for  trial, 
with  direction  to  the  lower  court  to  frame  the 
necessary  issues  by  allowing  proper  amendments 
to  all  pleadings,  and  that  evidence  be  recrtved 
touching  the  liability  of  respondents,  as  well  as 
that  of  all  other  property  owners  claimed  to  be 
liable  to  assessment  for  the  purpose  of  making 
the  proposed  improvement  whether  now  in  the 
district  or  properly  son^t  to  be  ioduded  tbecfr 
in,  and  that  the  conclusions  of  the  court  as  an- 
nounced in  its  opinion  following  the  original 
hearing  be  not  deemed  to  be  the  law  of  tie  case 
or  as  binding  upon  the  trial  conrt  upon  the  trial 
of  this  case:  this  court  reserving  the  right  to 
place  a  final  construction  upon  the  legi^tive 
acts  involved  In  this  proceeding  when  the  whole 
matter  rebiting  thereto  has  been  properly  suIh 
mitted  to  it 

Api)eal  from  District  Court,  Canyon  Coun- 
ty ;  Ed.  L.  Bryan,  Judge. 

In  the  matter  of  Drainage  District  Na  1 
of  Canyon  County.  Protest  by  the  Farmers' 
Co-OperBtiTe  Canal  Company  and  the  Noble 
Ditch  Company  against  an  assessment  by  C. 
G.  Burt  and  others,  commissioners  of.  the 
district  From  an  order  setting  aside  the 
assessment,  the  commissioners  appeal.  Re- 
versed and  remanded,  with  directions. 

Harry  S.  Kesslor,  of  Boise,  tor  apptflanta. 
EtichardB  ft  Haga,  <a  Boise,  for  reqwdoitB. 
B.  F.  Neal,  ct  Boise,  amicus  coiln. 

SULLIVAN,  O.  J.  This  is  an  appeal  from 
aa  order  ot  the  district  orart  sastalnins  tba 
remonstrance  of  the  Fanners'  Co-operative 
Canal  Company,  a  eorporadon  (wliich  will 
hereafter  be  referred  to  as  the  Canal  Com- 
pany), and  the  temoiMtraBce  of  the  NoUe 
Ditch  C«npany,  a  corpwaUon  (whldi  will 
hereafter  be  referred  to  aa  tha  IHtch  Com- 
pany), against  the  asaeasments  of  benefits 
againrt  the  tUsMa  of  way  of  aadk  ot  said 
oompanies,  by  which  order  the  ooart  adjodced 
and  held  null  and  void  msii  aMeasments,  and 
ordered  such  assessmeuta  stricken  and  ex- 
cluded from  the  r^Dort  of  the  commissioners 
of  drainage  dlstilct  JHo.  1«  Canyon  county, 
which  board  of  commissi  oners  was  appointed 
by  Bald  conrt  for  the  purpose  of  amemAng 
the  benefits  to  the  several  oorporattoaa  and 
persons  owning  land  and  property  In  said 
drainage  district  The  following  facta  ap- 
pear from  the  record: 

After  the  organisation  of  said  district  and 
the  appointment  of  said  board  of  oommlsston- 
ers,  they  entered  upon  the  dladiarve  of  their 
duties.    They  employed  an  engineer  and 
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surveyor  for  the  pavpoK  of  secnrlng  and  com- 
plUog  the  necessarj)  data:,  examined  the 
lands  Included  within  the  boundaries  of  the 
district,  determined  and  assessed  benefits 
against  each  tract  of  land,  made  their  report 
to  the  court,  and  asked  for  the  conflrmatlw 
thereof.  In  this  report  the  commissioners 
assessed  benefits  against  the  respondent 
corporations,  and  thereupon  said  corporattona 
filed  remonstrances  against  the  confirmation 
of  said  report,  and  tbe  lower  court  sustained 
such  remonstrances  and  dismissed  the  pro- 
ceedings as  to  said  two  respondents. 

The  report  of  said  c(»nmlBsioner8  was  made 
In  conformity  with  section  9  of  the  Drainage 
Act  of  1813.  The  report  contains:  (1)  The 
route  and  locatlcm  of  the  proposed  drainage 
system;  (2)  tbe  estimated  cost  of  the  pro- 
posed works  as  $117,844;  (3)  the  probable 
yearly  cost  of  keeping  the  drainage  district 
In  repair  as  $1,000;  (4)  a  list  of  the  lands 
that  will  be  injured  for  right  of  way,  etc.,  and 
the  amount  of  such  injury  as  $3,21^.01 ;  (6) 
the  estimated  aggregate  benefits  to  the  land 
wltbln  tbe  district  from  the  construction  of 
said  works  as  fS89,220,  and  the  list  of  the 
lands  that  will  be  benefited  and  tbe  amount 
of  su^  benefit  set  ojnposlte  the  Oescr^tlMi  of 
each  tract;  dSi  a  list  of  municipalities  and 
ootporatfons  whlcb  tha  commlsstonera  bad 
determined  woul'd  be  especially  benefited  by 
tbe  proposed  drainage  system,  together  with 
a  description' (tf  the  lands  btionging  to  such 
corporations  and  the  amount  of  benefits 
assessed  against  each ;  (7)  a  determlnatl<«  of 
the  proposed  permanent  boundaries  of  the 
district 

The  benefits  assessed  against  the  farm 
lands  in  the  district  range  between  $35  and 
$40  a  year  per  acre,  and  the  assessments 
thereon  between  $7  and  $8  per  acre. 

It  appears  that  the  respondent  corporations 
are  irrigation  corporations  owning  canals 
which  take  water  out  of  the  Payette  river  and 
carry  It  in  the  main  canals  through  the 
drainage  district  and  deliver  it  to  farmers 
further  down  the  valley.  The  Canal  Com- 
pany has  a  right  of  way  within  the  district 
7.61  miles  in  length  and  100  feet  In  width, 
and  also  a  waste  ditch  2%  miles  in  length 
and  2  rods  in  width.  The  Ditch  Company  has 
within  the  district  a  right  of  way  for  Its 
ditch  7.41  miles  in  length.  A  portion  of  it 
Is  lOO  feet  In  width  and  the  remainder  75 
feet  In  width.  The  amount  of  benefits  de- 
termined by  the  commission's  against  the 
Canal  Conqtany  was  $100,000,  and  the  as- 
sessment Is  one-fifth  of  that  amount  or 
$20,000,  and  the  benefiU  to  the  Ditch  Com- 
pany ^,00p,  and  the  amount  of  assessments 
$10,000,  and  the  net  benefits  assessed  against 
both  companies  result,  quoting  from  the  com- 
missioners' report,  in  their  "being  relieved 
from  responsibility  for  damages  done  to  low 
lands  from  seepage,  saturation  by  irrigation 
by  water  from  camil  oa  high  land»  and  the 


necessity  for  carrying  off  waste  water  from 

canal." 

The  amount  of  the  assessments  against  the 
r^pondent  corporations  la  not  an  Issue  on 
this  appeal.  Tbe  sole  question  here  for  de- 
termination la  whether  or  not  assessments 
of  the  nature  specified  and  made  by  the  com- 
missioners can  be  levied  against  such  cor- 
porations, and  the  determination  of  that 
question  requires  a  construction  of  the  Drain- 
age Act  and  Its  amendments. 

The  constitutionality  of  the  act  known  as 
the  Drainage  District  Law  (see  Sess.  Laws 

1913,  p.  58),  under  which  said  drainage  dis- 
trict was  organized,  was  before  this  court  In 

1914,  See  In  re  Drainage  Dlst.  No.  1  of 
Canyon  County,  26  Idaho,  811,  143  Pac.  299, 
L.  R.  A.  1915A,  1210,  where  it  was  held  that 
said  act  Is  constitutional.  In  1916  the  Leg- 
islature amended  sections  7  and  24  of  said 
drainage  law  and  added  thereto  section  9a. 
Sess.  Laws  1915,' p.  124, 

The  ctxnmlssioners  determined  from  the 
information  they  had  that  the  two  respoodoit 
companies  were  largely  responsible  for  the 
damage  and  Injury  to  the  lands  within  said 
drainage  district,  and  based  their  assess- 
ments against  them  on  the  theory  and  under 
the  authority  of  section  9  of  the  original 
drainage  law  of  1913  (see  Sess.  Laws  1913, 
p.  63),  and  added  aectl(m  9a  which  was  an 
amendment  to  the  original  act  (see  Sess.  Laws 

1915,  p.  124). 

Subdivision  5  of  section  9  of  said  act  directs 
the  commissioners  to  "apportion  and  assess 
the  estimated  cost  of  the  same  [drainage]  on 
the  lands  so  boaefited  by  setting  opposite  the 
correct  description  of  each  tmct,  lot  or  ease- 
ment, the  portion  of  such  cost  assessed  as 
benefits  thereon.  •  •  •  And  If  any  munic- 
ipality or  corporation  ^ould  in  their  Judg- 
ment bear  a  part  of  tbe  expense  or  as  sudi 
will  derive  a  public  or  special  benefit  from 
the  whole  or  any  part  of  such  propcwed  work, 
they  shall  so  report  and  assess  the  amount 
of  such  benefits."  Under  the  provisions  of 
that  section  the  comml^ionera  are  given  two 
gronnds  on  which  they  may  base  assessments: 
First,  agamst  the  land  or  any  easement  there- 
in as  'such ;  second,  against  municipalities 
or  corporations,  on  the  theory  that  they  may 
be  especially  benefited  independent  of  any 
land  owned  or  possessed. 

In  said  report  of  the  commissioners  the 
respondent  companies  are  listed  as  corpora- 
tions receiving  special  benefits ;  but,  on  the 
other  hand,  tbe  particular  land  they  own 
within  the  district  Is  described  and  the 
amount  of  assessment  aet  opiMMlte  sudk  de- 
scription 80  that  the  assessm^ts  can  be  con- 
sidered either  as  being  against  corporations 
that  are  especially  benefited  or  against  the 
land  owned  by  them  that  Is  benefited.  The 
report  of  tbe  commissioners  is  so  framed  as 
to  make  either  provision  of  the  law  applicable 
to  the  respondents.  In  said  report  the  nature 
of  the  benefits  Is  specified  substantially  In 
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tbe  langaage  of  said  added  sectloa  Oa,  wMcb 
Is  an  follows: 

"In  detenniDlng  tbe  amount  which  each  tract 
of  land  will  be  bmefited  hj  each  proposed  drain- 
age aystem  the  commiBsioners  shall  consideT  the 
damage  done  to  low  land  from  seepage  aod  satn* 
ration  by  irrigation  water  from  high  land,  and 
the  necessity  for  the  carrying  off  of  waste  water, 
and  such  high  lands  ahall  be  considered  as  being 
benefited  to  the  extent  and  In  the  amount  that 
such  lands  are  responsible  for  damage  to  low 
lands  from  seepage  and  sataratioD  by  irrigation 
water." 

It  appears  that  the  onnmissloners  acted 
on  the  theory  that  subdlTision  5  of  section  9, 
above  quoted,  and  section  8a  directed  or  com- 
manded thffln  to  do  as  they  have  done  In 
making  said  assessmoits,  and  that  said  pro- 
visions of  section  9  required  them  to  assess, 
for  the  purpose  bearing  a  share  of  the 
cost  of  the  constrtictlon  of  tiie  proposed 
drainage  works,  lands  that  would  be  bowfltp 
ed,  also  all  municipalities  or  corporations 
that  would  derive  a  public  or  special  benefit 
from  snch  works^  and  that  section  9a  declar< 
ed  the  law-  or  rule  for  equitable  determina* 
titon  and  assessing  special  benefits  in  cases 
wliere  seeftage  or  saturation  by  irrigation  wa- 
tw  contributed  to  tite  necessity  fOr  a  dratai- 
age  system. 

The  nqtondent  oorporations  have  filed 
separate  remonstrances.  That  of  the  Canal 
Company  Is  conriderably  longer  than  that  of 
the  Ditch  Company,  and  contains  some  17 
paragraphs,  which  Include  all  of  tbe  objec- 
tions ui^^ed  by  the  Ditch  Compaoy  and  sev- 
eral additional  ones.  The  principal  <^jec> 
tlons  presented  by  said  remonstrances  are 
substantially  as  follows: 

(1)  That  the  Canal  Company  Is  a  corpora- 
tion, not  organized  for  profit,  and  that  it  is 
simply  a  trustee  for  the  farmers  who  use  the 
water  carried  through  the  ditch,  and  that 
such  water  and  the  easement  in  the  canal  are 
appurtenant  to  the  land  Irrigated,  and  there- 
fore the  Canal  Company  or  corporation  is 
not  assessable  separate  and  apart  from  the 
land  using  the  water. 

(2)  That  inasmuch  as  tbe  Canal  Company 
has  a  waste  ditch  which  not  only*cannot  be 
benefited,  but  will  actually  be  destroyed  by 
the  drainage  system,  therefore  the  assess- 
ment against  it  is  Improper  and  void. 

(3)  That  the  Canal  Company's  lands  have 
not  been  assessed  by  setting  opposite  each 
tract  of  land  the  benefits  assessed  thereon. 

(4)  That  Inasmuch  as  the  estimated  bene- 
fits to  the  Canal  Company  amonnt  to  about 
$1,000  per  acre,  such  assessment  Is  arbitrary, 
unjust,  and  therefore  void. 

(5)  That  the  alleged  benefits  are  prospec- 
tive, conjectural,  and  therefore  void. 

[1]  1.  As  to  the  first  objection.  Cotmael 
for  appellants  concede  that  the  purpose  of 
said  canal  corporation  is  merely  to  hold  the 
legal  title  to  Cbe  canal  and  appurtenant  wa- 
ter rights  in  trust  for  the  farmers  and  users 
of  water,  but,  on  the  other  hand,  It  is  con- 
tended that  these  farmers  have  taken  It  upon 


themselves  to  organize  the  Canal  Company 
for  convenience  and  economy  in  operating 
their  system  of  irrigation;  that  the  corpora- 
tion Itself  Is  a  legal  entity  recognized  by 
law,  which  the  farmers  by  th^r  act  of  incor- 
poration voluntarily  created  for  convenlenee 
and  economy.  And  It  is  also  contended  that 
no  action  will  He  against  the  various  stock- 
holders of  said  corporation;  that  the  cor- 
poration holds  the  legal  title  itself  and  Is  re- 
sponsible for  the  repair  and  upkeep  of  the 
canal,  and  that  if  such  canal  by  breakage  or 
seepage  damages  any  owner's  land.  It  Is  tbe 
Canal  Company  that  Is  sued  and  Is  In  law 
the  only  proper  party  to  sue,  and  that  all 
taxes  and  assessments,  if  any,  against  tbe 
canal  system,  as  distinguished  from  the  land 
under  the  canal,  are  properly  assessed  and 
levied  against  said  corporation;  and  It  is 
contended  that  it  therefore  fbllows  that  if  the 
system  of  drainage  affords  relief  from  lia- 
bility for  damages  of  lessens  the  expense  of 
maintenance,  it  is  the  oorporatlon  tbat  is 
benefited. 

Counsel  for  respondents  contrad  that  said 
canal  and  ditch  companies  are  not  o^nlzed 
for  profit  and  are  exempt  under  the  law  from 
taxation,  and  it  may  be  Inferred  from  the 
argument  In  their  printed  brief  Uiat  they 
claim  that  exemption  from  taxation  carries 
with  It  exemption  from  sp^al  assessments. 

It  Is  a  well-recognized  rule  that  a  con- 
stitutional or  statutory  exemption  from  tax- 
ation is  generally  held  to  apply  only  to  tax- 
ation for  the  general  purposes  of  government, 
city,  county,  or  municipality,  and  not  to  re- 
lieve ^m  liability  for  local  assessments  for 
municipal  and  other  like  Improvements.  12 
Am.  Eng.  Ency.  of  L.  814,  and  cases  dted; 
also  People  t.  Pitt.  160  N,  T.  621,  62  N.  B. 
662,  58  L.  B.  A.  872,  and  authorities  cited. 

There  la,  therefore,  nothing  In  the  conten- 
tion of  counsel  that  because  canal  and  dttdi 
companies  are  exempt  from  taxation  tiiat 
that  exempts  them  from  spedal  assessments 
for  Improvements. 

[2]  2.  We  will  next  consider  the  oontentloii 
thst  the  waste  dltdt  of  the  Canal  Company 
will  not  be  benefited,  bnt  will  actnaUy  be 
destroyed  by  the  drainage  system,  which  con- 
tention applies  only  to  the  Canal  Company. 

It  appears  that  the  Canal  Company  has 
and  Is  required  to  keep  np  for  the  purpose  of 
carrying  oft  Its  surplus  water  a  waste  ditch 
about  2%  miles  long  and  2  rods  wide,  which 
costs  the  Canal  Company  considerable  money 
each  year  to  clean  and  maintain,  and  It 
seems  that  it  was  the  theory  of  the  commis- 
sioners that  with  the  construction  of  the  pro- 
posed drainage  system,  such  system  would 
largely  take  care  of  the  surplus  water  and 
relieve  the  Canal  Company  from  maintaining 
at  least  the  principal  portion  of  said  waste 
ditch  and  thus  would  be  a  saving  and  benefit 
to  the  Canal  Company.  Counsel  for  the 
Canal  Company  contended  that  by  the  con- 
struction of  the  pr<vosed  drainage  system 
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■Bid  dxalnage  dltctt  would  become  mmeow- 
sary  and  useless,  and  therefore  of  no  value, 
and  Out  the  oonstroction  of  the  drainage 
STBtem  voidd  deprlTe  th^  of  property  wltb- 
ont  doe  process  of  law. 

There  Is  nothing  In  this  oontentlen,  if  It  be 
tme  that  the  drainage  srstem  would  relieve 
the  Canal  Oompany  of  Uie  bnrden  of  keej^ng 
np  and  maintaining  said  waste  ditch.  The 
assessment  made  by  the  commlsaiooers  is  not 
against  the  waste  ditcOi,  as  soch,  bat  against 
the  c(»iM»ratlfm  by  reason  of  being  rtileved 
of  the  neoessity  or  harden  of  maintaining  the 
waste  ditch.  It  appears  to  ns  that  this 
woald  be  clearly  a  ia>6clal  benefit. 

In  tlie  text  (9  B.  a  L.  p.  664)  it  Is  stated  as 
follows: 

''Special  benefits  for  which  a  landowner  may  be 
asaeased,  as  difltin^ished  from  eeneral  benejSts 
for  which  he  may  not  be  asseesed,  are  whatever 
increase  the  value  pf  the  land,  relieve  It  from  a 
bozden,  or  make  it  espedally  adapted  to  a  piir> 
pose  which  enhances  its  valae.'* 

To  the  same  effect  is  Lipes  t.  Hand,  104 
Ind.  608,  1  N.  B.  871.  4  N.  E.  160,  Heffner  v. 
Caaa  &  Morgan  Oounties,  193  111.  439.  62  N.  E. 
201,  68  Ll  B.  A.  858,  and  notes  to  the  latter 
case. 

[S]  8.  The  third  objection  is  to  the  etCect 
tibat  the  Canal  Company's  lands  bare  not 
been  assessed  by  setting  opposite  each  tract 
of  land  the  benefits  assessed  thereon.  By 
referring  to  section  0  (Sees.  Laws  1913,  p. 
63).  it  will  be  observed  that  the  amount  of 
assessment  Is  to  be  set  "oi^slte  the  correct 
descrlpdoa  of  each  lot,  tract,  or  easement" 
The  rights  of  way  of  the  respondents  are 
eajBementa,  and  it  is  proper  to  consider  each 
right  of  way  as  one  entire  easement.  The 
atatnte  does  not  reqoire  that  each  right  of 
way  or  easement  shall  be  divided  op  into  small 
parcels  and  an  assessment  fixed  against  each 
parcel.  See  In  re  Johnson  Z>rainage  Diet.  No. 
9,  141  Iowa.  880,  IIB  N.  W.  380. 

[4]  4.  The  foarth  contentlMi  Is  that  since 
the  assessment  against  the  Canal  Company  Is 
4120^.  and  that  against  the  Ditch  Com- 
pany Is  flO,000,  and  that  the  Canal  Com- 
pany's right  of  way,  figured  on  the  acreage 
basis,  would  be  assessed  at  $200  per  acre  and 
tlie  Ditch  Company's  at  $100  per  acre,  soch 
aaaeaaments  would  be  aibltrazy,  onjant,  and 

TOid.  i 

Ab  beftoKB  stated,  the  question  as  to  wheth- 
er such  assessments  are  arbitrary,  anjust, 
and  void  because  of  the  amount  is  not  before 
this  court  in  this  proceeding.  The  findings 
of  the  commission  no  doubt  were  based  on 
wune  evldmce,  and  this  court  cannot  in  this 
proceeding  determine  whether  they  are  ar- 
bitnry  and  unjust  vdthout  the  evidence  that 
the  commissioners  had  before  them. 

It  was  held  In  Bedamatlon  District  No.  70 
T.  Sherman,  11  Cal.  App.  399,  106  Pac.  277, 
that: 

"The  dotr  of  the  commissioners  Is  to  make  an 
estimate  of  the  whole  expense  of  the  proposed 
reclamation  works,  and  then  assess  the  lands  em- 
braced ia  the  district  In  proportion  to  the  whole 


expense  thereof  and  according  to  the  benefits 

which  will  result  to  each  parcel  of  land  from 
such  reclamation.  It  is  clear  that  the  statute 
contemplates  that  considerable  discretion  sball  be 
exercised  by  the  conunissioners  in  the  determi- 
nation of  the  question  as  to  benefits  which  will 
accrue  to  the  several  tracts  of  land  included  in 
the  district  By  this  we  mean  to  say  that  while 
an  arbitrary  sssessment  cannot  be  levied,  the 
judgment  of  the  commissioners  upon  the  assess- 
ment, after  a  view  of  the  land  as  contemplated 
by  the  statute,  mast  be  presumed  to  have  been 
the  result  ot  a  consideratiDn  (tf  all  the  elements 
necessary  to  a  just  apporti<mment  of  the  assess- 
ment" 

See,  also,  Blverdale  Beclamatlon  Dist.  No. 
805  v.  Shimmln,  24  Cal.  App.  595,  141  Pac. 
1070. 

In  Be  Johnson  Drainage  Dist  No.  0,  141 
Iowa.  380, 118  N.  W.  380,  it  was  held  that  the 
benefits  to  a  railroad  right  of  way  were  en- 
tirely different  from  farm  land  and  should 
not  be  assessed  on  the  same  basis  a^  40- 
acre  tracts.  In  that  case  the  court  said: 

"Neither  railroad  property  nor  highways  are 
used  as  lands  are  ordinarily  used,  and  hence  the 
benefits  to  be  derived  by  sach  property  from  the 
improvement  are  of  an  entirely  different  charac- 
ter from  those  conferred  upon  agricultural 
lands."  Leonard  v.  Arnold,  244  111.  91  N. 
E.  534;  Jackson  v.  Board  of  Snpevisors,  169 
Iowa,  673,  140  N.  W.  849. 

The  reasonableness  or  unreasonableness  of 
an  assessment  levied  against  the  respondents 
is  a  matter  that  the  law  provides  is  to  be 
determined  on  the  trial  of  the  Issues  of  fact 
That  question  may  be  submitted  to  a  Jury 
under  proper  instmctlons  from  the  court, 
but  until  there  is  proof  to  the  contrary  the 
determination  of  the  commlsslonecs  must  he 
construed  as  prima  facie  correct  as  to  the 
amount  of  such  assessments. 

[B-Q]  6.  The  fifth  contention,  that  the  aUeg- 
ed  benefits  assessed  against  the  respondents 
are  prospective  and  conjectural  and  tiberefore 
void,  Is  without  merit  It  Is  true  that  it  is 
difficult  to  assess  benefits  that  will  accroe  in 
the  future  with  any  particular  degree  of  cer- 
tainty even  against  fiirm  lands,  and  the 
courts  uniformly  hold  that  an  aivroximate 
estimate  is  all  that  la  necessary.  The  £act 
that  an  exact  measatement  of  the  beneflta 
which  may  accrue  to  land  In  a  drainage  dis- 
trict cannot  be  ascertained  with  accuracy  un- 
til after  the  completion  of  the  system,  and 
I>erhap8  not  then,  does  not  render  the  dam- 
ages so  speculative  and  conjectural  in  their 
nature  as  to  be  Impossible  of  reasonable  as- 
certainment before  the  Improvement  Is  made. 
In  the  case  of  Nemaha  Valley  Drainage  Dist 
No.  2  V.  Marconnlt  90  Neb.  614,  134  N.  W. 
177,  t^e  court  had  under  consideration  an 
objection  to  the  effect  that  benefits  which 
may  accrue  are  so  speculative  and  conjectural 
in  their  nature  as  to  be  impossible  of  ascer- 
tainment until  after  Uie  construction  of  the 
improvements,  and  said: 

"This  objection,  however,  would  be  equally  ap- 
plicable to  proceedings  in  the  ascertainment  of 
damages  occasioned  by  the  laying  out  of  high- 
ways or  the  baUding  of  railroads.  Furthermore, 
if  no  assessment  and  Isvy  could  be  made  imtil 
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after  an  ImproTement  of  tMa  uatara  was  com- 1 
pleted,  common  prudence  on  the  part  of  eng^OKra  [ 
and  contractors  would  no  doubt  operate  so  that 
it  would  be  a  long  time  before  the  land  wonld 
be  relieved  from  overflow." 

This  court  held  in  Woodland  v.  Portneuf 
Marsh-Valley  Irr.  Co.,  26  Idaho,  789,  146  Pac. 
1106,  that  exact  and  definite  measuremeata 
of  the  respective  quantitlea  of  water  from 
different  sources  are  not  essential  to  sustain 
the  verdict  of  a  Jury  In  determining  what 
amount  of  damages  a  defendant  corporation 
as  an  independent  tort-feasdr  should  pay  as 
compensation  for  the  Injury  caused  by  Its 
part  of  such  water,  although  some  evidence 
in  that  respect  is  essentlaL 

Courts  have  not  refused  to  award  damages 
occasioned  by  seepage  or  saturation  because 
such  damages  were  indefinite  or  conjectural. 
McCarty  T.  Boise  City  Canal  Co.,  2  Idaho, 
245,  10  Pac.  623 ;  Arave  v.  Idaho  Canal  Co., 
5  Idaho,  68,  46  Pac.  1024;  Stuart  v.  Noble 
Ditch  Co.,  9  Idaho,  765,  76  Pac.  255;  Ver- 
heyen  v.  Dewey,  27  Idaho,  1,  146  Pac.  1116. 

Gonnsel  for  reqKmdents  contend  that  the 
assessments  made  against  the  deftodftnt  cor- 
porations  are  levied  upon  an  erroneous  ba- 
sis and  in  total  disregard  of  any  beoeflts 
that  the^  may  or  can  receive  from  the  con- 
struction of  said  drainage  system,  and  that 
in  so  far  aa  said  section  9  of  the  Drainage 
Law  of  1913  and  said  secUon  9a  of  the  1915 
Laws  can  be  construed  to  Justify  sndh  as- 
sessments, they  are  unconstituthMial  and 
T<dd.  It  Is  conceded  by  counsel  for  respond- 
ents that  in  this  case  the  amount  of  actual 
aasesaments  levied  is  immaterial  from  their 
viewpoint;  that  their  attadi  Is  cm  the  basis 
of  the  assessment  rather  Chan  merely  on  the 
amount,  and  the  real  question  is  whether  the 
statutory  provisions  Just  referred  to  and  the 
assessments  based  upon  them  are  omstitn- 
tlonal  and  valid  or  whether  they  amount  to 
a  denial  of  due  process  of  the  law  and  equal 
protection  of  the  law  and  would  result  in  the 
taking  of  property  without  compensation, 
and  also  in  violation  of  the  constitutional 
guarantee  of  uniformity  in  taxation. 

The  position  taken  by  counsel  for  respond- 
ents seems  to  be  that  unless  the  seepage  from 
their  canals  occurs  through  the  Canal  Com- 
pany's negligence,  and  that  by  reason  of  such 
negligence  damages  may  be  recovered  in  an 
action,  the  Canal  Company  is  not  benefited 
by  the  drainage  of  such  lands,  and  in  con- 
struing the  word  "responsible,"  aa  used  in 
the  last  clause  of  said  section  9a,  above  quot- 
ed, to  wit,  "that  such  lands  are  responsible 
for  damages  to  low  lands  from  seepage  and 
saturation  by  irrigation  water,"  they  con- 
cede that  It  may  mean  either  their  legal  re- 
sponsibility or  physical  responsibility ;  that 
we  would  then  have  a  legislative  declaration 
that  "highlands"  and  "canals"  are  benefited 
to  the  extent  that  the  use  of  water  thereon 
in  a  lawful  and  necessary  manner  has  re- 
sulted In  the  percolation  of  a  portion  of  such 
water  to  lower  lands,  and  couns^  oootend 


I  that  die  "use  of  water  tn  a  lawful  and  neces- 
sary manner,"  under  the  omteiitlcHi  of  ap- 
pellants, seems  to  go  to  the  very  basis  of  the 
law  of  Irrigation  in  the  arid  states  and  is 
absolutely  cwtraiy  to  the  hcddiiMEs  of  tttls 
court  in  the  cases  of  Stnart  v.  Noble  Ditch 
Co.,  9  Idaho,  765,  76  Pac.  265;  Woodland  v. 
Portneuf,  etc.,  Co.,  26  Idaho,  789,  146  Pat 
1106;  Verheyen  v.  Dewey,  27  Idaho,  1,  146 
Pac.  1116.  Those  cases  involve  actions  to 
recover  damages  because  oi  seepage  from 
canals  and  irrigated  lands  resulting  from 
negligence.  If  the  term  "respmsible,"  as 
used  In  said  section,  may  be  construed  to 
mean  phyrically  responsible,  whether  legally 
responsible  under  the  law  or  not,  then  under 
said  act  ditch  companies  and  corporations 
may  be  assessed  whether  the  damage  results 
from  negligent  construction  or  not. 

The  English  common  law  as  well  as  the 
early  American  rule  was  to  the  effect  that 
any  person  who  conveyed  or  accumulated  wa- 
ter upon  his  land  by  artlOcial  means  did  so 
at  his  peril,  and  If  any  water  should  escape 
by  means  of  seepage,  and  damage  result,  li- 
ability therefcHT  was  conclusively  presumed. 
During  the  years  of  the  develc^meut  of  ir- 
rigation in  tile  Western  country,  the  courts, 
with  the  desire,  evidently,  of  lending  every 
encouragement  to  the  reclamation  of  arid 
lands,  required  proof  of  negligence  In  the 
construction  of  canals  before  permitting  the 
recovery  of  damages  from  seepage.  Fleming 
v.  Lockwood,  36  Mont  384,  92  Pac.  962,  14 
L.  R.  A.  (N.  S.)  62S.  122  Am.  St  Sep.  375,  13 
Ann.  Cos.  263.  The  authorities  ou  ttiis  ques- 
tion are  generally  collected  in  the  annota- 
tions to  the  above  case  found  in  the  L.  It.  A. 
and  Annotated  Cases. 

It  seems  In  this  Irrigated  ooantry  ttaequca- 
tlon  of  drainage  is  now  confrmittng  almost 
every  irrigated  section,  and  there  seem  vei7 
cogent  reasons  for  a  return  to  the  former 
rule  above  stated,  at  least  to  the  extent  of 
assessing  lands  for  the  constmctloa  of  a 
drainage  system  from  which  seepage  or  per- 
colation damages  or  injures  other  landa 
The  early  settlers  of  the  arid  regions  were 
not  confronted  with  the  question  of  drain- 
age, but  time  and  ezpertence  have  proven 
that  a  drainage  system  is  absolutely  neces- 
sary where  large  areas  of  desert  land  are  -  re- 
claimed by  Irrigation.  It  has  been  argued 
that  the  drainage  law,  as  enacted,  applied 
only  to  lands  that  had  becwne  swampy,  alka- 
line, or  water-l(«ged  because  of  natural  con- 
ditions. However  that  may  be,  this  court  held 
in  Elliott  V.  McCrea,  23  Idaho,  624.  130  Pac. 
785,  which  case  involves  the  drainage  dis- 
trict law,  that  said  act  might  well  be  termed 
the  complement  of  the  Irrigation  act  New 
conditions  have  arisen  In  this  state,  and  the 
Legislature  has  the  right  to  enact  any  legis- 
lation not  in  conflict  with  the  provisions  of 
the  Constitution  which  is  necessary  to  meet 
new  conditions  whereby  substanUal  Justice 
may  be  done. 
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In  the  Tery  rcomt  nae  vt  Mallckt  r.  Tay- 
lor, 78  Or.  206.  162  Pac.  STB,  the  conrt  said: 

"Bnond  Om  ftwt  that  Hme  ci  Ite  oonrta  hold 
tiiat  »e  owhot  of  a  ditch  or  dam  caoslof  damaso 
by  aeepase  ar  overflow  is  liable  lireapectlTe  of 
neglicence,  whQe  others  hold  that  he  la  liable 
<mlr  for  n^ligentlr  permitting  water  to  eecape 
trom  aueh  caweo,  tht  oonrti  imenlly  maJre  no 
distinction  between  caaae  of  damage  •rising  from 
water  escaping  by  overflow  and  those  arisloff 
from  seepage,  and  logically  there  can  be  no  rea- 
son for  any  distinction.  «  •  «  But  to  hold 
that  a  man  may  lawfully  construct  a  ditch  which 
frtHD  the  nunner  M  Its  conatmction  must  neces- 
sarily occasion  substantial  Injary  to  the  land  of 
his  Deighbor  either  by  overflow  or  by  percolation, 
or  that  he  can  lawfully  so  irrifate  his  land  as  to 
do  midi  snbstantial  injnty,  would  be  to  grant 
hiiH  an  Msement  In  saeh  adjacent  land  without 
eompenaatioB,  and  thia  the  law  will  not  permit." 

In  the  can  at  tar  ttw  conrt  need  not  go 
to  tbe  extent  tbat  tbe  Oregoxi  court  has  gone 
In  the  above  caae,  bat  we  think  it  iraa  tbe 
Intention  ttf  the  Legislature  to  provide  for 
Uie  aasessment  of  all  lande  and  canals  with- 
in a  diaSnage  district  and  make  them  re- 
■p<nislMe  tot  auesaments  according  to  tbe 
damage  that  has  been  caused  by  overflow, 
txom  such  lands  and  canala,  seepage,  or  per- 
oolatUn.  It  is  a  weU-recogniaed  rule  of  law 
that  an  owner  of  proi>erty  ought  not  to  be 
permitted  to  use  it  to  tbe  injury  of  tbe 
property  of  another,  but  recognizing  that 
there  are  some  injuries  whlcb  resnlt  In  dam- 
age for  which  compensation  cannot  be  recov- 
ered in  an  action  in  court,  we  are  satisfied 
that  the  Legislature  has  full  antfaorlty  un- 
der the  Constitution  to  provide  for  assess- 
ments and  make  all  property  subject  to  such 
assessments  that  Is  physically  resptxulble  for 
damages  that  result  from  acts  lor  which  no 
legal  responslblUty  under  an  action  to  recov- 
er damages  attaches,  and  that  the  Legisla- 
ture has  done  so  under  and  by  virtue  of  tbe 
drainage  laws  enacted  by  It 

Suppose  that  one-half  of  the  land  In  thla 
drainage  district  was  made  worthless  by  rea- 
Bou  of  percolation  and  seepage  from  said 
canals,  and  suppose,  also,  that  said  canals 
were  properly  constructed  and  operated,  that 
there  was  no  negligence  In  either  construc- 
tion or  (^laatloa,  and  that  by  r^son  thereto 
the  landowners  could  not  recover  damages 
from  those  companies:  Would  it  not  appear 
to  be  contrary  to  tbe  public  policy  of  the 
state  to  bold  that  those  companies  could  not 
be  required  to  pay  their  prt^rtionate  part 
of  the  cost  of  a  drainage  system  to  protect 
tbe  landowners  from  the  seepage  and  over- 
flow waters  of  such  canala?  The  canals  be- 
ing physically  responsible  for  mu<^  of  the 
Injury  done  to  such  lands,  ought  these  ctwn- 
penlea  not.  In  Justice  and  equity,  be  required 
to  pay  their  proportionate  part  of  the  cost 
for  constructing  a  drainage  system  to  carry 
off  the  seepai^  and  overflow  inters  frcKn 
their  systems? 

It  Is  a  well -recognized  fact  that  under 
many  of  the  Irrigation  systems  of  our  state 
thousands  of  acres  of  land  which  were  re- 
claimed from  an  arid  condition  and  which 
1S1P.-2L 


Ua  a  time  produced  valuable  crops  bare  now 
become  alkaUned  or  water-logged  and  thus 
ruined,  and  grow  nothing  but  willows  and 
tales  beeaose  of  the  seeitage  of  waters  from 
canals  and  the  Irrlgatioo  of  higher  lands. 
And  it  certainly  la  not  the  public  policy  of 
the  state  to  permit  thousands,  If  not  hun- 
dreds of  thousands,  of  acres  of  lands  that 
were  once  productive  to  be  ruined  and  made 
worthless,  and  leave  the  owners  thereof  rem- 
ediless. It  is  (Hily  equitable  and  Just  that  all 
who  cause  or  assist  In  causing  damage  to,  or 
the  ruination  of,  Budx  lands,  pay  their  pro- 
portionate part  of  the  cost  <tf  a  drainage  sys- 
tem to  protect  the  lower  lands  from  being 
made  worthless. 

It  Is  well  known  that  the  cost  of  drainage 
systems  will  In  all  probability  be  less  then  to 
require  tbe  canal  companies  to  cement  their 
canals  or  to  otherwise  make  them  Imper- 
vious. 

It  la  clearly  the  policy  of  the  state  to  have 
the  great  irrigation  schemes  of  the  state  so 
conducted  as  not  to  ruin  thousands  of  acres 
of  fine  agricultural  land  and  bankrupt  the 
owners  and  leave  them  remediless-  One  who 
permits  water  to  escape  from  his  canal,  ei- 
ther by  seepage  or  percolation,  to  the  Injury 
of  another,  ougbt  at  least  be  required  to  as- 
sist In  the  construction  of  a  drainage  system 
that  will  protect  the  lower  lands  from  dam- 
age because,  of  such  seepage  or  percolation. 

We  therefore  conclude  that  assessments  of 
the  nature  qieclfled  and  made  by  the  com- 
missioners against  said  corporations  can  be 
legally  levied  against  such  corporations,  and 
since  tbe  trial  court  held  that  such  assess- 
ments could  not  be  legally  made  and  were 
illegal  and  void,  the  order  of  tbe  district 
conrt  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.  Oosts  are 
awarded  to  appellants. 

MORGAN.  J.,  concurs.  BUDGE,  J.,  sat  at 
the  hearing,  but  took  no  part  in  thbi  deci- 

On  Miearint. 

BUDOB,  J.  A  rehearing  was  granted  in 
this  case  on  October  14,  1016,  and  the  case 
was  reargued  at  this  present  term  of  court 
Upon  an  examination  of  the  petition  for  a 
rehearing  and  the  briefs  of  respective  coun- 
sel, and  after  listening  to  the  arguments  of 
counsel  for  the  respective  parties  interested 
in  this  appeal,  it  is  quite  evident  that  there 
is  an  unusual  situation  confronting  this 
court,  growing  out  not  only  of  the  quMtion 
involved,  but  also  of  the  form  of  the  plead- 
ings required  by  tbe  statutes  in  cases  of  this 
character. 

The  only  pleading  on  the  part  of  the  appel- 
lant required  by  the  statutes  is  tbe  report  of 
the  commissioners  of  the  appellant  drainage 
district ;  and  a  remonstrance  thereto  is  the 
only  pleading  permissible  on  the  part  of  the 
respondents,  which  is  more  in  the  nature  of 
an  answtf  than  a  demurrer,  and  by  wUch 
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mixed  qnestlona  of  both  law  and  tact  may  be 
presented  and  were  presented  In  this  case  In 
the  remonstrances  filed  by  the  respondents. 

Under  the  termg  oi  the  statutes  prorldlng 
for  the  creation  of  drainage  districts,  the 
trial  court  Is  required  to  determine  ail  ques- 
tions of  law  and  fact,  save  the  two  questions 
of  benefits  assessed  and  damages  awarded, 
and  as  to  these  questions  the  court  on  de- 
mand of  the  person  assessed,  or  to  whom 
damages  may  be  awarded,  is  required  to 
frame  the  issues  and  submit  them  to  a  Jury. 

[10}  An  examination  of  the  record  before 
us  d^loses  the  fact  that  the  questions  of 
law  and  fact,  arising  by  reason  of  the  report 
of  the  drainage  commissioners  and  the  re- 
monstrances of  the  respondents  made  there- 
to, are  more  or  less  confnsli^i  and  qaestlons 
bare  been  suggested  by  counsel  on  the  arga- 
ments  and  in  their  briefs  that  may  become 
very  material  In  the  pn^er  determination  of 
the  questions  tnvolTed  In  this  case,  and  es- 
pecially as  to  the  proper  construction  of  the 
drainage  act,  upon  which  this  case  is  based 
and  the  future  policy  ot  the  law  with  refer- 
ence to  the  creation  of  drainage  districts 
within  the  state  and  t3ie  assessment  of  bene- 
fits. In  this  case  the  trial  court  construed 
and  acted  upon  the  remonstrances  as  de- 
murrers to  the  rq;K>rt  of  the  drainage  com- 
missioners, therein  ignoring  the  numerous  Is- 
sues of  ftict  inesented  by  sd<Ai  remonstrances, 
the  determination  of  which  may  have  an  Im- 
portant bearing  upon  the  final  determination 
of  the  legal  questions  presented  by  sadb  re- 
monstrances. It  further  appears  to  this  court 
that  whatever  qnestlons  this  court  may  de- 
termine on  QiB  record  before  it,  still  the  case 
must  go  back  for  trial.  It  seems  hardly 
proper  to  call  upon  this  court  to  definitely 
determine  many  of  the  legal  questions  that 
may  be  presented  oa  tbe  present  record,  and 
eqiedally  to  oonstme  the  drainage  act  end 
amendments  tbereto  as  applicaMe  to  this 
case,  when  It  Is  apparent  from  the  record  and 
soggeations  of  counsel  that  other  facts  should 
be  pleaded  and  tbe  qnestims  of  law  and  fact 
should  be  segregated,  and  sncb  questions  of 
fact  supported  by  testimony. 

In  view  of  the  foregoing,  the  trial  court 
will  proceed  to  frame  the  necessary  Issues 
by  allowing  proper  amendments  to  all  plead- 
ings, and  will  receive  evidence  touching  the 
liability  of  respondents,  as  well  as  that  of  all 
other  property  owners  claimed  to  be  liable  to 
assessment  for  the  purpose  of  making  the 
proposed  improv^ent,  whether  now  in  the 
district  or  hereafter  Included  or  properly 
sought  to  be  included  therein,  and  the  legal 
questions  considered  by  the  court  on  the  for- 
mer hearing  will  not  be  deemed  the  law  of 
■this  case,  or  as  binding  on  the  trial  court 
upon  the  trial  of  this  case,  and  this  court 
hereby  expressly  reserves  tlie  right  to  place 
a  final  c(»iBtructlon  upon  the  drainage  act 
and  tbe  amendments  thereto  as  contained  in 


the  Session  Laws  of  1913,  at  page  58,  and  the 
Session  Laws  of  1916,  at  page  124,  until  such 
dme  as  these  acts  are  before  this  court  In 
proper  form  as  herein  Indicated. 

The  order  of  the  district  court  la  therefore 
reversed,  and  the  cause  remanded  for  further 
proceedings,  with  the  prlvll^e  allowed  to  the 
parties  to  this  proceeding  to  amend  the  plead- 
ings in  the  trial  court  In  eatSi  manner  as  may 
be  proper.  Costs  are  awarded  In  favor  of  ap- 
pellant 

SULUVAN,  O.  3^  and  MORGAN,  con- 
cur. 


ADAMS  et  al.  v.  TWIN  FALLS-OABaj:T 
LAND  &  WATER  CO.  et  al. 

(Supreme  Court  of  Idaho.   July  IS,  1018.  Be- 
hearing  Denied  Dec  13, 1916.) 

1.  Watebs  and  Watbb  Ooubsbs  <8=>268  — 

IbBIGATION— LiKNS. 

Under  federal  and  state  Carey  Act  legisla- 
tion (Act  Cong.  June  11, 1896,  c  420,  29  Sut 
434,  and  section  3288,  Rev.  Codes),  first  Uens  for 
the  cost  of  construction  of  irrigation  works  ar« 
authorized  to  be  created  on  the  land  and  water 
right  in  order  to  insure  the  constmction  com- 
pany a  return  of  th«  initial  coat  of  construction 
and  a  reasonable  profit  on  the  investment.  Any 
lien  thus  created  for  the  original  cost  of  con- 
struction, tt^ether  with  the  interest  thereon,  is 
subject  to  foreclosure  and  sale  under  the  prori- 
aions  of  section  1629,  Rev.  Codes,  and  nixni 
default  by  the  settler  in  tbe  pajrment  of  lastall- 
ments  of  principal  or  interest  in  accordance 
with  his  contract  with  the  construction  company 
for  tbe  purchase  of  water  right,  the  company 
should  resort  to  the  security  afforded  it  by  the 
creation  of  such  liens  and  the  enactment  of  audi 
statutory  procedure  which  constitutes  an  exclu- 
sive remedy. 

[Ed.  Note.—For  other  cases,  see  Waters  and 
Water  Courses,  Dea  &tt.  «ss>25a] 

2.  Waters  and  Watkb'  Conasas  «s>25S— Ib- 

BiQATioN  DisTBiCTs— Liens. 
Where  a  person,  association,  or  corporation 
contracts  to  deliver  a  certain  duaattty  wE  wa- 
ter to  any  party  or  parties,  and  the  amount  to 
be  paid  by  said  party  or  parties  for  tbe  dellverr 
of  such  water  is  fixed  by  contract  or  provided 
by  law,  it  becomes  a  first  lien  upon  the  land 
for  the  irrigation  of  which  said  water  ia  furnish- 
ed and  delivered,  independent  of  the  lien  fixed  by 
contract  for  the  initial  coat  of  construction  of 
the  irrigation  works ;  and  if  the  title  to  said 
tract  of  land  is  in  the  United  States  or  tbe 
state  of  Idaho,  then  the  said  amount  becomes 
a  first  Uen  upon  any  crop  or  crops  which  may  be 
raised  upon  said  tract  of  land  during  such  ir- 
rigation season ;  and  these  liens  may  be  neord- 
ed  and  collected  as  pxorided  by  law.  Section 
3288.  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
Water  Courses,  Dec  Dig.  «=>25tt.} 

3.  Watebs  and  Watbb  Coitbses  «=»ST(1)— 
Ibbigation     Pbojeots  —  Pathbht  or 

Cbabges. 

ParagraiA  1  of  the  contract  between  the 
defendant  constructioD  company  and  the  settler 
recites  that:  "This  a^eemrat  is  made  in  ac- 
cordance with  tbe  provisions  of  said  contract 
between  the  state  of  Idaho  and  the  company, 
which,  twether  with  the  laws  of  the  state  of 
Idaho  under  which  this  agreement  Is  made,  shaU 
be  regarded  as  defining  the  rights  of  the  respec- 
tive parties."  The  contract  between  the  state 
and  the  construction  company  contains  no  pro- 
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vUioD  anthoiising  the  construction  ctanpany  to 
witbhold  delivery  of  water  for  noDpayment  of 
principal  or  interest  by  the  settler  on  his  wa- 
tflr  c<Hitraet:  neither  do  the  laws  of  the  state 
BSBctioQ  Batok  provisioD  in  the  contract  between 
the  compaay  and  the  aettler. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
Bter  Courses,  Cent  DJ&  S  312;   Dec.  Dig. 
«=>267a)0 

4.  Watsbs  ard  Watib  GonBSEB  4s»257(l)— 
iBBioATiozr  DnrBioxs— CoifTBaotB— Valid- 

ITT. 

The  contract  between  the  construction  com- 
pany and  the  plnintifFs  in  this  case  contains  the 
loUovinc  provision:  "It  is  agreed  that  no  wa- 
ter shall  be  delivered  to  the  purchaser  from  said 
irrintion  Bystem  while  any  installmeot  of  prio- 
dpu  or  interest  is  doe  and  unpaid  from  the 
purchaser  to  the  company  or  white  any  toll  and 
anesment  is  due  and  unpaid  ttom  the  purchas- 
er to  tlie  OaUsy  Canal  Gompaiiy>  * " 
It  being  admitted  m  this  case  that  plaintiffs  have 
paid  the  fixed  charges  made  by  the  construction 
company  through  the  operating  company  for 
the  operation  and  maintenance  of  the  irrigation 
works  during  the  season  of  1916  for  the  lands 
held  tij  them  respectively,  and  that  there  is  an 
ample  supply  of  water  available  for  distribution, 
said  provisioji  contravenes  section  3240,  Rev. 
Codes,  and  m  particular  the  final  clause  of 
said  section,  which  is  aa  follows:  "And  the  right 
to  continue  the  use  of  any  such  water  shall 
never  be  denied  or  prevented  from  any  other 
caase  than  the  failure  on  the  part  of  toe  user 
thereof  to  pay  the  ordinary  charges  or  asaesa- 
meots  which  may  be  made  to  cover  the  expenses 
for  the  delivery  of  such  water."  Said  provision 
in  t^^  contract  is  therefore  unenforceable  and 

_[£d.  Note.— For  other  cases,  see  Waters  and 
Water  CoorMi,  Gent.  Dte,  S        I>ee.  Dig.  «=» 

5.  Watsbs  amd  Watbb  CocBaM  4b»257(1)— 

IBBIOATION  DlSTBXOnB— BVrUBAZ,  TO  FUB- 

ni8H  Wahs. 
The  mforeonent  of  a  provision  in  a  eon- 
tract  between  a  Carey  Act  eonstmetloo  cmd- 
paQy^  and  a  settler  empowering  the  company  to 
deprive  the  settler  of  the  right  to  the  use  of 
water  on  hie  failure  to  make  payments  upon 
the  original  contract  debt  might  prevent  the 
Kttler  from  making  proof  which  would  entitle 
him  to  a  deed,  and  prevent  the  state  from  pro- 
curing patent  to  the  lands  within  the  Carey  Act 
project  This  result  wo»ld  destroy  the  security 
out  of  which  the  construction  company  seeks 
reimbursement  for  the  cost  of  construction  and 
thereby  render  valueless  its  lien  upon  the  land. 
It  Toold  also  result  in  the  public  waters  of  the 
state  not  being  applied  to  the  hi^est  beneficial 
use.  Even  from  these  considerations  alone,  such 
contractual  provision  is  contrary  to  public  pol- 
icy and  can  obIv  be  resorted  to  as  provided  by 
law  for  th«  coliectioa  of  ordinary  charges  for 
maintenance  of  works  and  operating  expenses 
properly  Incident  to  the  delivery  of  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  312;  Dec  Dig. 
«»257a).] 

Original  application  for  writ  ot  manda- 
mus  bj  Borne  Adams  and  others  against  the 
Twin  Falla-Oakley  Ziand  &  Water  Company, 
a  coipomti<n),  and  others.  Peremptory  writ 
lasned. 

W.  L.  Dunn,  of  Oakley,  J.  H.  Peterson, 
Atty.  Qem.,  and  D.  A.  DannlDg  and  Herbert 
Wing,  Asst  Attys.  Gen.,  for  plaintiffs.  S.  H. 
Hays  and  P.  B.  Carter,  both  of  Boise,  for 
dtfendants.  Richards  &■  Haga,  of  Boise,  A 
U.  Bowen  and  Longley  &  Walten,  all  of  Twin 


Falls,  and  W.  O.  Bmdl,  o£  Goodlnib  amifil 

curlse. 

BUDOB,  J.  This  Is  an  original  proceeding 
brought  In  this  court  upon  plaintUfs'  petition 
fbr  writ  of  mandate  to  compel  the  defendants 
to  deliver  water  for  irrigation  purposes  to 
the  plaintiffs  who  are  settlers  upon  what 
1b  commonly  known  as  the  Oakley  Carey  Act 
project,  situated  In  Cassia  county. 

The  Twin  Falls-Oakley  Land  &  Water  Com- 
pany, which,  for  brevity,  will  hereafter  be 
called  the  construction  company,  entered  into 
a  contract  with  the  state  of  Idaho  through 
its  state  board  of  land  commissioners  on 
August  12, 1909,  wherein  and  whereby  it  was 
agreed  that  certain  irrigation  works  should 
be  constructed  for  the  purpose  of  irrigating 
a  large  area  of  land  located  In  Cassia  county. 
After  the  state  contract  was  entered  into  a 
form  of  contract  was  prepared  by  the  coa- 
Btracti(m  company  to  be  entered  Into  between 
the  settlers  upon  the  project  and  the  con- 
struction company,  and  was  presented  to 
and  approved  by  the  state  board  of  land  com- 
missioners. Thereafter  the  land  Inclnded 
within  the  project  was  tbrown  opax  tot  entry 
and  settlement. 

When  tiie  land  was  thrown  open  for  entry 
and  settlement  a  considerable  portion  of  It 
was  Tfi«ularly  filed  upon  by  various  persons 
who  entered  into  the  contracts  with  the  con- 
struction company  previously  approved  by  the 
state  board  of  land  oommlssloners.  These 
contracts  were  duly  executed  by  the  entrymen 
and  the  construction  company.  Under  the 
terms  of  these  contracts,  tJie  first  deferred 
payment  became  due  April  1, 1912,  and  upon 
the  first  day  of  April  each  and  every  year 
thereafter  nntU  the  entire  purchase  price,  to- 
gether wiOi  accrued  Interut,  was  paid. 

By  reason  of  tbe  failure  of  the  eonatmc- 
tifn  company  to  oomplet»  the  onutmctlon 
work  of  the  project  within  the  time  stlpnlated 
in  the  original  contract,  and  the  Inability  of 
certain  settlers  to  promptly  meet  thedr  pay- 
ments, by  mutual  agreement  between  the 
construction  company  and  the  settlers,  pay- 
ment of  both  principal  and  Interest  was  ex- 
tended, and  thoKafter  an  extension  agree- 
ment which  became  a  part  q£  the  original  con- 
tract was  entered  into  between  some  of  the 
settlers  and  the  construction  company  where- 
by the  principal  debt  was  extended  to  1&18, 
but  in  the  meantime  Interest  payments  were 
to  be  made. 

Among  tbe  settlers  there  were  a  few  who 
are  known  aa  "old  settlers"  who  had  patent- 
ed lands  or  had  made  filings  on  government 
lands  within  the  project  prior  to  tbe  segrega- 
tion. These  old  settlers  entered  into  what 
is  known  as  the  extension  agreement,  and, 
so  far  as  this  case  is  concerned,  occupy  the 
same  position  with  reference  to  the  qnestiou 
to  be  determined  here  as  the  regular  Carey 
Act  entrymen,  for  the  reason  that  their  rights 
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undw  tibe  contract  with  Qie  ctmstmctlon  com- 
pany appear  to  he  Identical  with  the  rlgtits 
of  the  entrymen. 

Some  of  the  plaintiffs  here  who  were  Carey 
Act  entrymen  failed  or  refoaed  to  sign  the 
extension  agreement.  But  they,  with  the 
plaintiffs  who  did  Sign  the  extension  agree- 
ment, will  be  affected  hy  the  ctHudasloss 
reached  in  this  case  In  the  same  manner  and 
to  the  same  extent  as  though  they  had  signed 
the  extension  agreement. 

It  Is,  we  think,  admitted  that  none  of  the 
plaintiffs  herein  hare  made  payments  of  ^- 
ther  the  principal  or  Interest  on  the  initial 
Indebtedness,  according  to  the  terms  and 
conditions  of  the  contract  with  the  constmc- 
tlon  company.  But  It  la  eqaally  true  that  all 
of  the  plalntifte  hare  paid  the  fixed  charges 
made  by  the  constmctlon  company  through 
the  operating  oompaDy  (Oakley  Canal  Com- 
pany) for  the  operation  and  maintenance  of 
the  irrigation  works  for  the  irrigating  season 
of  1:016,  for  the  lands  held  by  than  refspvy 
tlTely. 

[S-5]  The  contention  between  the  construc- 
tion company  and  all  of  the  plalntUGa  In- 
Tolves  the  Talldity  of  a  portion  of  paragrai^ 
6  of  the  original  contract  which  wa«  also  by 
the  constmctlon  conipany  made  a  part  of  the 
extensl<Hi  agreement,  and  to  as  follows: 

"It  is  agreed  that  no  water  shall  be  delivered 
to  the  porchaser  from  said  irrigation  system 
while  any  lastallment  of  principal  or  interest  is 
due  and  nnpaid  from  the  purchaser  to  the  com- 
pany or  while  any  toll  and  assessment  is  doe 
and  nnpaid  from  the  pnrdiasM  to  the  Oakley 
Canal  Company.  ♦  •  • " 

It  Is  the  contention  of  the  plaintiffs  that 
the  above  porttm  of  paragraph  6  of  the  ont- 
tract  to  void  and  onenforceaUe  tcx  the  rea- 
son that  it  to  against  public  pt^cy  and,  we 
might  add,  in  coutraTention  of  the  statotes 
of  tUs  state  regalatins  the  right  to  the  use 
of  the  waters  of  the  state  fiv  inlgattiuc  pur- 
poses, and  to  rqmgnant  to  otlier  provisloiu 
of  the  cmtract 

Paragra^  1  of  the  contnet,  among  other 
things,  provides: 

"This  agreement  is  made  in  accordanoe  with 
the  provisions  of  said  contract  between  the  state 
of  Idaho  and  the  company,  which,  together  with 
the  laws  of  the  state  of  Idaho  ander  which  this 
agre«nent  to  made,  shall  be  regarded  as  defining 
t£«  rights  of  the  respective  patties," 

Paxagra^  8  of  the  cmtract  provldea: 
"This  otmtract  is  made  pursuant  to  and  sub- 
ject to  the  contract  between  the  company  and 
the  state  of  Idaho  and  the  enflKUng  laws  <ME 
said  state." 

An  examination  of  the  contract  between 
the  state  and  the  construction  company  shows 
that  It  contains  no  provision  which  author- 
izes the  construction  company  to  refuse  the 
delivery  of  water  where  the  entryman  Is  In 
default  in  the  payment  of  either  principal  or 
interest  on  his  water  contract  with  the  con- 
struction company.  This  clearly  indicates 
that  such  a  procedure  was  hot  contemplated 
by  the  state  or  the  construction  company 
when  that  coi^ftct  was  entered  Into.  Nw, 


as  we  view  it,  could  each  a  provision  have 
been  legally  inserted  In  the  contract  between 
the  state  and  the  ctmstructlon  company. 

And  since  such  a  provtolon  was  clearly  not 
authorized  by  the  contract  between  the  state 
and  the  construction  company,  In  order  to 
determine  whether  or  not  the  constructloa 
company  could  legally  refuse  to  deliver  wa- 
ter fr<»n  Its  irrigating  system  to  the  entry- 
man  under  his  contract  during  any  irrigat- 
ing season  for  failure  to  pay  an  original  in- 
debtedness, we  must  ascertain  what  particu- 
lar provisions  of  the  statutes  of  thto  state 
defining  the  rights  of  the  construction  com- 
pany and  the  entryman  were  in  force  when 
the  ccmtract  was  made. 

Section  3240,  Rev.  Codes,  provides  that: 

"Water  being  essential  to  the  industrial  pros- 
perity of  the  stats,  and  all  agricultural  develop- 
ment throiuhout  the  greater  portion  of  the 
state  depending  upon  its  just  apportionmeut  to, 
snd  economical  use  by,  those  making  a  benefi- 
cial application  of  the  same,  its  control  shall  be 
in  the  state,  which,  in  providing  for  its  use,  shall 
equally  guard  all  the  various  interests  involved. 
All  the  waters  of  the  state,  when  flowing  in  their 
natural  channels,  Including  the  waters  of  all 
natural  springs  and  lakes  within  the  boundaries 
of  the  state  are  declared  to  be  the  pro[»erty  of 
the  state,  whose  duty  it  shall  be  to  supervise 
tiieir  appropriatiim  and  allotment  to  those  di- 
verting the  same  therefrom  for  any  benefidal 
purpose,  and  the  right  to  the  use  of  any  of  the 
waters  of  the  state  for  useful  or  beneficial  pur- 
poses is  recognised  and  confirmed ;  and  the  nght 
to  the  use  of  any  of  the  public  waters  which 
have  heretofore  been  or  may  hereafter  be  allotted 
or  beneficially  applied,  shall  not  be  considered 
as  being  a  property  right  In  ItselL  but  such 
right  shall  become  the  complement  of,  or  <nie  of 
the  appurtenances  of,  the  land  or  Mher  thing 
to  wm^  thnmih  necessity,  said  water  is  being 
appUed;  and  toe  rlaht  to  continue  the  use  «1 
any  such  water  ahw  never  be  denied  or  pr^ 
vented  from  any  other  cause  than  the  failure  on 
the  part  of  the  user  thereof  to  pay  the  ordinary 
diarges  or  assessments  which  may  be  made  to 
cover  the  expenses  for  the  dsUvery  of  audi  wa^ 
ter." 

The  foregoing  statatory  provision  was  en- 
acted by  the  Legislature  In  harmony  with 
and  to  carry  out  the  provisions  of  section  1, 
art.  15,  of  the  Otmstitntion  of  tlito  stete. 
whldi  pioTldes,  in  substance,  that  the  use  oC 
all  waters  now  appropriated  or  that  may 
hereafter  be  appropriated  for  sale,  rental,  or 
dtotilbutioa  to  declared  to  be  a  pnUie  use 
and  subject  to  the  regulation  and  control  of 
the  state  In  the  manner  prescribed  by  law. 

The  same  may  be  said  ct  section  3288,  Ber. 
Codes,  which  provides,  among  other  things: 

"The  amount  to  be  paid  by  said  party  or  par- 
ties for  the  delivery  or  said  water,  which  amount 
may  be  fixed  hy  contract,  or  may  be  as  pro- 
vided by  law,  is  a  first  lien  upon  the  land  for  the 
irrigation  of  which  said  water  is  furnished  and 
deUvered.  But  if  the  title  to  said  tract  of  land 
is  in  the  United  States  or  the  state  of  Idaho, 
then  the  said  amount  shall  he  a  first  lieu  upon 
any  crop  Or  crops  which  may  be  raised  upon 
said  tract  of  land,  which  said  lien  sliall  be 
recorded  and  collected  as  provided  by  law  for 
other  hens  in  this  state.  And  any  mortgage  or 
other  lien  upon  such  tracts  of  land  that  may 
hereafter  be  given,  sball  in  all  cases  be  subject  to 
the  lien  foe  price  of  water  as  provided  an  thto 
seetiwi.'* 


Digitized  by  Google 


Idahc) 


ADAMS  T.  TWIN  FALI^B-OAKLBT  I^AND  ft  WATBB  00, 


826 


These  statatory  provisioiiB  limit  the  ex- 
pense which  will  authorise  a  refusal  by  a 
ctautmctloD  company,  a  quasi  public  corpo- 
rmtlffli,  to  deliver  water,  where,  as  in  the 
case  at  bar,  tbe  construction  company  has 
ample  water  for  delivery,  to  the  ordinary 
dunces  or  asaeaaments  necessary  to  cover  the 
m&lDtenance  and  operating  expenses  for  the 
delivery  of  soeh  water,  and  this  does  not  ex- 
tend to  any  prior  or  initial  indebtedness. 
And  where  the  title  to  the  land  la  la  the 
Tnited  States  or  the  state  of  Idaho,  the  oi^ 
dlnary  cdiargea  or  assessments  to  cover  the 
expense  for  the  delivery  of  such  water  be- 
comes a  first  lien  npcm  any  crop  or  crops 
which  may  be  raised  uiKm  the  lands  fur- 
Qisbed  with  water.  This  lien  Is  subject  to 
foreclosure  In  the  manner  provided  by  law, 
and  ccmatltntes  a  prior  lien  upon  the  crops 
mised  on  the  lands  thus  furnished  with  wa- 
ter. 

It  Is  evident  from  a  careful  reading  of  the 
contract  made  between  the  construction  com- 
pany  and  the  settler  that  the  company  did 
not  rely  upon  paragraph  6  of  its  contract  for 
the  penalty  to  be  imposed  for  the  failure  on 
tbe  part  of  the  settler  to  comply  with  the 
cmditions  of  the  contract  in  the  matter  of 
making  deferred  payments  together  with  the 
Interest  therein  provided  for,  but  It  relied 
npoo  other  prorialans  of  the  contract  Para- 
graiAi  3  of  tbe  contract  provides,  among  oQi- 
er  tbiDfi: 

"Interest  *  *  *  at  6  per  cent,  per  annum, 
■hall  be  paid  annually,  bat  If  interest  Is  not  paid 
within  t&irty  dam  from  the  date  the  same  nils 
Am,  thu  ia  snoi  owe  it  riiall  be  oomputad  for 
tbt  entire  period  at  the  rate  of  8  per  cent,  per 
unnm.** 

Paragraph  4  provides: 

'The  purchaser  hereby  covenants  and  agrees 
uat  upon  default  in  the  payment  of  any  of  the 
pajaoita  above  spedfied,  or  of  the  interest 
thereoi,  or  of  any  annual  charge,  toU,  or  assess- 
ment,  for  tbe  operation  and  maintenance  of  tbe 
irrigation  system  hereinbefore  provided  for,  the 
company  may  declare  tbe  entire  amount  of  the 
principal  pnrcbaie  price  for  said  water  rights 
doc,  and  may  proceed  either  in  law  or  equity 
to  cidlect  the  same,  and  to  enforce  an;  lien 
wbieb  it  may  have  upon  the  water  rights  hereby 
eootracted,  or  upon  the  lands  to  wUiA  said 
inter  rights  are  dedicated,  or  may  at  its  op- 
tion proceed  t*  enforce  any  remedy  given  by  the 
laws  of  Idaho  tb  the  company  against  the 
purchaser. 

"And  the  purchaser  her^  farther  oovenants 
that  he  win  and  by  these  presents  does  hereby 
grant,  assign,  transfer,  and  set  over,  by  way  of 
mortgage  or  pledge  to  the  company  to  secure  the 
payment  of  the  amounts  due  and  to  become  due 
on  the  purchase  price  of  tbe  water  rights  hereby 
contracted  to  be  sold,  any  and  all  interest,  and 
all  rights  which  he  now  au  or  which  may  here- 
after accrue  to  bim  under  his  contract  with 
ue  state  of  Idaho,  for  tbe  purchaae  of  the  lands 
to  which  the  water  rights  nereby  contrscted  for 
are  dedicated,  and  fuither,  that  immediately  up- 
on transfer  to  him  of  the  legal  title  to  said  lands 
or  sDy  part  thereof,  he  will,  upon  demand,  exe- 
cute to  the  company  in  proper  form  a  mortgage 
or  deed  of  trust  with  power  of  aale  in  such  form 
aa  may  b«  approved  by  the  state  board  of  land 
commiaaioners  to  secure  the  performance  by  bim 
of  the  provisions  of  this  contract,  which  said 
■Bortgage  the  purchaser  hereby  covenants  and 
•trees  shall  be  a  first  Hen  upon  tbe  lands  so 


mortgaged,  rapwior  to  any  and  evary  iaoiofr- 
brance  m  fevor  of  any  persons  whomsoever.** 

It  win  therefore  be  readily  seen  that  the 
construction  company  contracted  with  the 
purchaser  that,  up<Hi  his  default  In  the  pay- 
ments of  the  Interest  within  thirty  days  aft- 
er doe,  the  p^alty  would  be  the  increase  in 
tbe  computation  the  interest  rate  from  6  to 
8  per  cent  per  annum,  and  that  a  prior  Hen 
was  to  be  created  in  favor  of  the  construc- 
tion company  upon  the  water  right  contract- 
ed for  and  upon  the  lands  to  which  tbe  water 
was  dedicated  immediately  upon  the  vesting 
of  the  title  in  the  Carey  Act  entryman. 

[1,2]  The  federal  government  when  mak- 
ing the  grant  of  the  Oarey  Act  land  to  tbe 
state  authorised  the  creation  of  a  lien  there- 
on for  the  cost  of  the  ccHistnictton  of  the 
works  (20  Stats,  at  Large,  484),  and  the  stat%, 
1^  legislative  enactment  (sectlw  8288,  Bev. 
Oodes).  created  a  lien  on  both  tbe  land  and 
tbe  water  right  to  Insare  to  tbe  constmetlon 
cMupany  a  retom  of  tbe  inidal  cost  of  eon- 
stnictioD  and  a  reasonable  profit  on  tbe  in- 
vestment (Cibilds  V.  N^tsel,  on  Tdwartng,  26 
Idaho,  138,  141  Tme.  77).  Two  separate  and 
distinct  liens  were  ther^y  created  to  secure 
the  payment  of  the  cost  of  the  construetUHi 
of  tbe  works  and  tbe  operation.  One  was  a 
lien  on  tbe  land  Itsdf  wtakb  lien  attadMs 
when  the  necessary  proof  has  been  made  by 
tbe  entiTman  and  patent  lasued  to  the  state 
and  a  conveyance  by  tbe  state  to  the  entry- 
man.  The  existence  of  tbls  lien  d^nds  pri- 
marily upon  tbe  completion  of  the  constmc- 
tion  works  and  tbe  deUvery  of  water  through 
the  works  by  the  construction  company  as 
stipulated  In  Its  contracts  with  both  the  state 
and  the  entryman.  The  other  was  a  lien  on 
the  water  right  which,  under  tbe  terms  of  the 
contract  is  mortgaged  or  pledged  to  the  con- 
stmetlon company.  It  hardly  seems  reason- 
able to  Indulge  the  presumptl<m  that  the  con- 
struction company,  without  resorting  to  an 
action  to  foreclose  ^tber  of  these  liens, 
would  be  authorized  to  summarily  and  at 
any  time  during  tbe  life  of  the  nmtract  with 
the  entryman  deprive  him  of  water  when  It 
had  an  abundance,  and  thus  cut  oft  his  right 
of  redemption  under  the  lien  upon  tbe  land 
and  of  his  right  of  defense,  If  he  had  any, 
to  proceedings  instituted  under  tbe  mortgage 
or  pledge  of  his  stock  in  the  operating  com- 
pany to  the  construction  company,  for  the 
purpose  of  collecting  the  Initial  cost  of  con- 
struction, regardless  of  whether  a  portion  of 
the  same  were  in  dispute  at  the  time  of  tbe 
refusal  to  deliver  water  or  at  a  subseQuent 
time  during  the  life  of  the  contract 

The  cmstructlon  company,  under  the 
terms  of  tbe  contract  upon  the  failure  of 
the  entryman  to  make  payment  of  principal 
or  Interest  aa  therein  apedfled.  Is  authorized 
to  dedare  the  entire  Indebtedness  du6  In 
our  opinion,  when  it  so  declares  the  Indebt- 
edness due,  it  becomes  vested  with  tbe  right 
to  proceed  as  provided  by  section  1^,  Rer. 
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Codes.  SaM  sectloa  of  ttie  statutes  antho^ 
IsM  tiie  Uen  and  f oredosnre  for  the  purchase 
price  of  the  water  right  oontracted  for,  and 
Is  to  ttie  elCect  that  Uie  constmctlon  com- 
pany securing  water  for  any  tract  of  land 
"shall  have  a  first  and  prior  Uen  en  said  wa- 
ter right  and  land  upon  which  said  water  is 
used,  for  all  deferred  payments  for  said  wa- 
ter right ;  said  lien  to  be  in  all  respects  priw 
to  any  and  all  other  liens  created  or  attempt- 
ed to  be  created  by  the  owner  and  possessor 
of  said  land ;  said  Uen  to  remain  in  full  force 
and  effect  until  the  last  deferred  payment 
for  the  water  right  is  fully  paid  and  satis- 
fled  according  to  the  terms  of  the  contract 
under  which  said  water  right  was  acquired." 
Then  follows  the  remedy  provided  In  the 
event  the  unpaid  purchase  price  of  the  wa- 
ter right  shall  not  have  been  paid.  It  Is 
provided  that  upon  default  of  deferred  pay- 
ments secured  by  any  of  the  liens  under  the 
provisions  of  this  chapter,  the  construction 
company  holding  or  owning  said  lien  "may 
foreclose  the  same  according  to  the  terms 
and  conditions  of  the  contract  granting  and 
selling  to  the  settler  the  water  right"  Next 
follows  the  provision  with  reference  to  the 
manner  of  foreclosure,  the  pnbllcatloa  of  no- 
tice and  the  sale  by  the  sheriff,  at  which 
sale  it  is  provided  that  no  person  or  com- 
pany owning  or  holding  any  Uen  shaU  bid  in 
or  pundmse  any  land  or  water  right  "at  a 
greater  price  than  the  amount  due  on  said 
deferred  payment  for  said  water  ri^t  and 
land,  and  the  costs  incurred  In  making  the 
sale  of  said  land  and  water  right"  And, 
further,  that  at  any  time  within  nine  months 
after  the  foreclosure  sale  by  the  sheriff  ot 
the  land  and  water  rigSitB.  the  original  own- 
er may  apply  to  the  persm  or  ccanpany  pnr^ 
chasing  at  such  sale,  "to  redeem  such  land 
and  water  tights,  and  the  purchaser  shall 
assign  the  certificate  of  sale  of  such  land  and 
water  rights  to  sndi  wlglnal  owner,  upon  the 
payment  by  him  within  snCh  nine  m<mths,  ftf 
the  amoont  of  the  Uen  toe  which  the  same 
was  sold  at  such  fweclosnre  sale,  together 
with  the.  interest,  costs,  and  fixed  diarges 
therecm." 

It  Is  also  provided  that  where  the  Uenhold- 
er  beccHnes  the  purchaser  at  such  foreclosure 
sale,  if  such  land  and  mtex  rights  are  not 
redeemed  by  the  original  owner  within  nine 
months,  then  at  any  time  within  three  months 
after  the  eipiratlm  of  such  nine  months,  any 
person  desiring  to  settle  upon  and  use  such 
land  and  water  rights,  "may  apply  to  the 
purchaser  at  such  foreclosure  sale  to  redeem 
such  land  and  water  rights,  and  such  pur- 
'Phaser  bIiqII  assign  the  certificate  of  sale  of 
such  land  and  water  rights  to  the  person  de- 
siring to  redeem  the  same,  upon  the  payment 
him,  within  such  three  months,  of  the 
amount  of  the  Hen  for  which  the  same  was 
sold  at  such  forecloBure  sale,  together  with 
the  Interest,  costs,  and  fixed  i^^ies  lliere- 
on." 


From  a  careful  consideration  of  Oft  fore- 
going statutory  provlsUms,  It  would  seem  to 
be  dear  that  the  Legislatoia  never  Intwded 
to  authorize  persons,  assodattou,  <»■  cot- 
poratlons  engaged  In  tlie  delivery  of  water 
for  the  lrrigatl<m  of  the  arid  lands  of  flda 
state  to  deprive  tfie  dtisens  of  the  itate  of 
the  right  to  the  use  of  such  waters,  ezc^t 
upon  their  Catlure  to  pay  Uie  ordinary 
charges  or  assessments  to  c6ver  the  actual 
ecpenses  Incurred  for  the  maintenance,  oper- 
ation, and  any  other  necessary  expense  Inci- 
dent to  the  deUvery  of  sudi  water.  Any  Uen 
created  for  the  original  cost  of  construction, 
together  with  interest  tberem,  is  subject  to 
foreclosure  and  sale  by  a  procedure  some- 
what analogous  to  the  general  procedure  for 
the  foreclosure  of  mortgages,  as  provided  for 
In  section  162d,  supra.  It  was  clearly  the  In- 
tention of  the  Legislature,  as  well  as  the 
construction  company,  that  the'  individual 
contract  holder  or  settier  should  be  the  own- 
er of  the  water  right  upon  completion  of  the 
construction  works.  This  water  right  was  to 
be  represented  by  corporate  stock  In  the  op- 
erating company  organized  by  the  construc- 
tion company.  The  operating  company  was 
to  operate  the  canal  and  the  waters  flowing 
therein  for  the  benefit  of  the  settlers  who  ul- 
timately, upon  making  final  payment,  were 
to  become  the  owners  of  aU  the  capital  atodc 
of  the  operating  ctn^tany. 

The  construction  company  has  organized 
the  operating  company,  known  as  the  OaUey 
Cknal  Company,  but  retains  oontcol.  under 
its  oontradB  with  the  settlras,  of  this  oper^ 
atlng  company  and  its  administration  of  the 
functions  of  the  completed  Irrigation  works 
of  the  constructlcm  company.  From  tUs  it 
might  be  contended  tliat  the  ccmstructtMi 
c(Hnpany  could  In  no  wise  be  benefited  by 
the  enteymen's  payment  of  t^  cost  of  maln- 
tenance  and  operating  dmrgea  for  the  deliv- 
ery of  the  water  through  the  Irrigating  sys- 
tem, because  that  would  not  reduce  the  Ini- 
tial cost  of  construction.  While  tbe  Initial 
cost  ot  omstructlon  may  not  be  Immedlatdy 
reduced  in  this  manner,  yet  the  secoiity  dt 
the  construction  conapany*8  Investment  Is  In- 
creased proportionately  with  the  Improve- 
ments made  by  tbe  settlers  upon  the  project, 
and  the  entrymen's  abiUty  to  meet  the  ini- 
tial payments,  together  with  Inter^t  thereon 
is  augmented.  The  cultivation  and  redama- 
tion  of  the  lands  located  on  by  the  entrymen 
fulfills  the  terms  of  the  grant  from  the  gen- 
eral government  of  the  lands  within  the  proj- 
ect, and  makes  tbe  security  of  the  construc- 
tion company  tangible. 

It  Is  appar^t  that  the  Legislature  intend- 
ed to  fully  protect  the  construction  company 
to  the  extent  that  it  be  reimbursed  for  the 
moneys  expended  in  the  construction  of  the 
works,  together  with  reasonable  profit  on  the 
investment  To  this  end  It  provided  the 
statutory  Uens  heretofore  defined  and  a  com- 
plete, ^dusive  statutory  procedure  for  the 
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foredomre  of  those  Ueoa.  But  the  oitlre 
plan  of  the  Oarey  Act,  the  segregation  of  the 
land,  the  aafliotlzatlon  for  the  state  to  mak* 
contracts  with  the  construction  companiee, 
to  Induce  settlement  and  cnltiTatlon  of  such 
landa,  the  creation  of  Uens  upon  the  lands 
amd  tile  water  rlghta,  and  the  prortcdons  for 
the  fOTedoanre  of  the  same.  aU  clearly  tend 
to  establish  that  It  was  also  the  Inteatlon  of 
the  Leglslatore  that  the  settler  should  oh* 
tain  at  least  a  part  of  the  funds  necessary 
for  the  payments  of  his  water  rights  from 
tba  profits  resoltlng  from  bis  Inrestmoits 
in  the  lands  npon  the  segregation,  his  oe- 
cnpancy  and  reclamation  <a  the  same.  This 
object  cannot  be  attained  If  the  enjoymant  of 
Oie  xlitbt  to  the  use  of  the  water  be  denied 
the  settler.  The  deprivation  of  the  settler's 
right  to  the  use  of  the  wat»  by  veaaon  of 
his  failure  to  make  payments  under  the  terms 
of  his  contract  with  the  constmctlcai  com- 
pany upon  the  initial  indebtedness,  together 
with  interest  thereon,  mig^t  frustrate  the 
purposes  of  the  Oarey  Act  and  the  l^^atlon 
of  this  state,  and  result  In  decreasing  the 
security  of  tiie  construction  company  under 
its  contract 

Thus,  if  we  sustain  the  proTisions  of  para- 
graph 6  of  the  contract,  and  thereby  em- 
power the  construction  company,  through  the 
operating  company,  to  deprive  the  settler  of 
the  right  to  the  use  of  the  waters  on  his 
failure  to  make  payments  upon  the  or^flnal 
contract  debt,  it  might  prevoit  the  settler 
from  making  proof  which  would  entitle  him 
to  a  deed,  and  the  state  from  procuring  pat- 
ent to  the  lands  within  the  project  Hiis 
would  destroy  the  security  the  construction 
company  has  out  of  which  it  Is  to  be  reim- 
bursed for  the  initial  cost  of  construction 
with  reasonable  profit  and  rrader  valueless 
the  construction  comi>any'B  Hen  upon  the 
land.  It  would  also  result  In  the  public  wa- 
ters of  the  state  not  being  applied  to  the  high- 
est beneficial  use  at  all  times  and  under  all 
dxcomstances,  which  is  contrary  to  tba  pol- 
icy of  this  state  as  declared  by  the  Cfmstltu- 
Uon  and  laws,  as  well  as  the  dedskma  of 
the  courts.  ■ 

We  think  It  is  safe  to  say  that  It  has  al- 
ways been  the  policy  of  this  state  that  no 
Interruption  other  than  that  expressly  provid- 
ed tor  by  statute  may  be  interposed  to  de- 
feat the  highest  ponriUe  use  the  public 
waters  of  the  state. 

In  our  <H^on  the  above-mentioned  provl- 
slim  of  paragraph  6  of  the  contract  is  too 
harsh  and  unreasonable  to  be  resorted  to  for 
the  collection  of  the  initial  Indebtedness  due 
the  construction  company  under  Its  contract 
wtth  the  ttitiymen.  Su<A  a  provision  could 
only  be  resorted  to  as  provUled  for  by  the 
statute!  fl>r  the  odleetion  of  the  ordinary 
duxgea  fisr  malntoiance  and  operating  ex- 
peosee  tar  the  ddlvery  ct  the  water. 

Beftoenee  has  been  made  to  the  case  ot 


Bennett  v.  Twin  Falls,  «ta,  OcK,  ST  Idaho. 
643, 150  Pac.  886,  wherein  paragraph  6  of  the 
contract  now  under  con^deration  was  inci- 
dentally discussed.  The  Question  raised  In 
the  case  at  bar  was  not  before  ttie  court  In 
that  case,  and  was  not  determined. 

In  that  case,  the  land  to  whldk  the  water 
had  theretofore  been  applied  was  lawfully 
assessed  for  taxes  for  tbe  year  1910,  which 
wen  not  paid  and  became  deUnquent  The 
land  was  thereafter  sold  for  taxes  to  Lin- 
coln county.  No  redeni4?tion  bdng  made,  a 
tax  deed  Issued  to  Lincoln  county,  and  was 
subseauently  by  Ltnooln  county  sold  to  the 
plaintur  Bennett,  who  craitended  that  the  un- 
paid water  right,  being  apimrtenant  to  the 
land,  waa  also  sold  with  the  land  for  taxes, 
and  that  he  was  entttled  to  a  conveyance  of 
tlie  water  right  from  the  defendant  con^tany. 
This  court  held  Oiat  under  the  provisions  of 
section  1629,  Rev.  Codes,  the  watn-  right  re* 
ferred  to  therein  did  not  attach  or  become 
such  an  appurtenance  to  the  land  that  tbe 
title  to  such  water  right  was  conveyed  undsr 
a  tax  deed  which  ocmveyed  the  title  to  the 
land,  where  the  purchase  price  of  the  water 
right  bad  not  been  paid,  and  that  tbe  plaln- 
tlfr  under  his  tax  deed  occupied  the  same 
position  as  the  original  entrymau,  and  In 
order  to  secure  the  water  right  under  the 
contract  with  the  construction  cmnpany  it 
was  Incumbent  upon  him  to  make  payments 
In  accordance  with  the  terms  and  conditions 
of  the  water  contract,  and  that  the  water 
company  could  be  compelled  to  furnish  wa- 
ter In  accordance  with  the  terms  of  the  con- 
tract upon  the  plaintlflC  s  making  payments  as 
therein  stipulated. 

But  it  was  not  the  intention  of  this  court 
In  that  case  to  bold  that  the  water  company 
could  deprive  a  Carey  Act  entry  man  of  the 
use  of  water  upon  his  failure  to  make  pay- 
ment of  principal  or  Interest  on  tbe  initial  In- 
debtedness. 

For  the  reasons  above  given,  the  writ  of 
mandate  prayed  for  must  issue  directing  the 
said  defendants  to  deliver  water  to  each  of 
the  plalntlffa  herein  In  the  quantity  available, 
and  to  which  they  are  severally  entitled,  for 
the  Irrigation  of  their  lands.  Costs  of  this 
proceeding  are  awarded  to  plaintiffs. 

SULLIVAN,  C.  J.,  and  MORGAN,  J.,  con- 
cur. 


FIRST  NAT.  BANK  07  80PRR  v.  BEBGH- 
ER.    (No.  7966.) 

(Supreme  Court  of  Oklahoma.   Nov.  14,  1910. 
Rehearing  Denied  Dee.  12,  1916.) 

fSyHabs*  by  A«  Court.) 

1.  UsuBT  «=»117— Aonone— Bboovkbt. 

To  entitie  plaintiS  to  recover  under  section 
5198,  V.  S.  Gomp.  St.  1901,  for  ueurious  inter- 
est paid,  it  must  be  shown  by  a  preponderance 
of  the  evidence  "that  the  taking,  recetviag,  re- 
serving,  or  diarging  of  Interest  greater  than  at 
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lowed  by  the  prcoedior  seedon,  ma  knoirini^ 
done." 

Dig.  H  82M40;  Dee.  £Hs7«=»117.] 

2.  Appkal  and  Ebbob  «:9l061(4)— Kxview— 
Habuuebs  Ebbob. 

An  inBtrnction  of  the  court,  directing  a  ver- 
dict to  be  rendered  for  the  plaintiff  in  an 
amount  In  ezcesa  of  the  amonnt  ehown  by  the 
evidence,  that  the  plaintiff  ia  entitled  to  recov- 
er, is  prejudicial  error. 

[Ed.  Note.— For  otiier  caBea*  see  Ainpeal  and 
Error,  Cent.  Dig.  |  ^11;  Dec^  JAg.  «sa 
1061(4).] 

3.  Appkal  aitd  Ebbob  «s»1176ff>— Dbibbmi- 

HATIOir— Rbvbbsal. 
Where  it  appears  that  the  court  committed 
prejudicial  error  in  directing  and  rendering 
the  judgment  rendered,  and  only  questions  of  nn- 
mixed  law  are  involved,  and  the  record  of  the 
court  discloses  what  JudjEmeut  should  have  been 
rendered,  this  conrt  will  not  reverse  and  remand 
the  cause  for  another  trial,  but  will  reverse  and 
remand  said  cause,  with  instructions  to  the  trial 
court  to  render  the  judgment  which  it  properly 
should  have  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  4B98,  4M4;  Dee.  Dlff.  «e» 

4.  Costs  Sioovist— Onra  to  Coh- 

FEBS  JUDQMBNT. 
Where  on  the  trial  of  a  cause  the  defendant 
ofiEers  to  confess  judgment  In  the  amount  stated, 
in  full  of  plaintiff's  demand,  which  is  refused  by 
plaintiff,  and  upon  trial  of  tlie  cause  the  plain- 
tiff does  not  recover  a  judgment  for  more  than 
that  BO  dtered  to  be  confessed,  the  plaintiff  ia 
liable  for  all  costs  accruing  subsequent  to  the 
time  such  offer  to  confess  such  judgment  was 
made. 

(Ed.  Note.— For  other  cases,  sec  Costs,  OaxL 
Dig.  I  UH;  Ve.  Dig.  «b»^6)J 

CknnmlBBltnieni*  Opinion,  DlvUdon  No.  1. 
Brrw  from  Oovnty  Court,  Choctaw  Oonntr; 
W.  T.  Gtenn,  Judga 

Action  by  F.  Ik  Beedier  against  the  Flnt 
National  Bank  of  Soper,  a  corporation. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant  brings  error.  Borersed  and  remand- 
ed, with  InstmcttouB. 

McI>onald  ft  Jones,  ot  Hugo,  for  plalnttff 
in  error.  W.  T.  Banks,  of  Henryetta,  finr  de- 
foidant  in  error. 

COLLIER,  C.  This  is  an  action  instltnted 
by  the  defendant  in  error,  hereinafter  desig- 
nated plaintiff,  against  the  plaintiff  In  error, 
hereinafter  designated  defendant,  to  recover 
nsurions  Interest  paid  the  defendant  as  the 
snccessor  of  the  Bank  of  Soper.  The  peti- 
tion contains-  nine  counts,  to  v/bich  petition 
a  demurrer  was  interposed,  and  said  demur- 
rer sustained  as  to  counts  1,  2,  7,  8,  and  9, 
and  overruled  as  to  counts  3,  4,  5,  and  6, 
and  audi  action .  of  the  court  as  to  the  de- 
murrer was  duly  elected  to,  but  Is  not 
assigned  as  error  and  therefore  said  demur- 
rer ^vlll  not  be  considered.  The  defendant 
answered  eald  petition,  and  offered  to  con- 
fess judgment  under  the  fifth  and  6lxtb 
counts  of  said  petition  for  the  sum  of  $40.46, 
the  same  being  double  the  amount  of  usn- 
rloni  interest  alleged  by  said  counts  S  and  6 


to  have  been  collected  by  tbe  i^alBdff,  and 
denied  the  allegations  contained  In  counts 
8  aiid  4  of  said  petition.  "So  said  answer, 
Idalntlfl  filed  a  reply,  alleging  that  tbe  ot- 
fioers  and  principal  stockholders  of  the  Bank 
of  Soper,  OkL,  were  lUKnit  tlie  same  as  tbe 
officm  and  stockholders  of  the  flnt  Natltm- 
al  Bank  of  Soper,  Okl.,  and  the  First  Nati<Hi- 
al  Bank  of  Soper  was  liable  for  the  usnrioua 
Interest  as  alleged  In  the  third  and  fourth 
«Amts  of  said  petition,  and  denied  the  al- 
l^tl<His  of  the  answer  as  set  forth  In  the 
seccmd  and  third  paragraphs  thereof.  Tbe 
cause  was  tried  to  a  jury,  and  the  only  wit- 
ness examined  was  the  plaintiff,  who  testi- 
fied that  he  knew  the  First  National  Bank  of 
Sexier,  OkL;  that  he  knew  the  Bank  of 
Soper,  OkL ;  that  he  executed  to  the  Bank 
of  Soper  hl&'  note,  a  copy  of  which  is  attached 
to  the  pleadings,  and  that  said  note  was  for 
the  sum  of  $266;  that  he  received  from  the 
bank  for  said  note  the  sum  of  $226;  that  he 
paid  the  note  to  the  First  National  Bank  of 
Soper,  which  note  showed  on  Its  f^ce,  by 
stamp,  that  it  was  paid  to  the  First  National 
Bank  of  Soper,  and  which  original  note  was 
offered  in  evidence.  The  witness'  was  thai 
handed  a  note  made  to  the  Bank  of  Soper, 
dated  January  26,  1913,  which  he  testified  he 
had  executed  to  said  bank ;  that  he  received 
from  said  bank  f<Hr  said  note  $S0;  Oiat  he 
paid  said  note  to  the  First  National  Bank  of 
8c^r,  and  offered  in  evidence  said  oilginal 
not^  wUdi  sbowB  on  its  fftce,  br  atanq^ 
lliat  it  had  been  palA  to  the  First  National 
Bank  ot  Saptr.  The  eald  note  for  ^65  is 
the  note  counted  upon  in  the  third  count  of 
the  petition,  and  said  note  for  $59  Is  tbe 
note  counted  upon  in  the  fourth  count  of 
Bald  petition.  Tbe  foregcring  being  all  the 
evidence,  the  defendant  demurred  to  the  evi- 
dence, which  demurrer  was  overruled  and 
duly  CKOwted  t*.  'Buermooo  tbe  plaintiff 
requested  the  court  to  direct  a  verdict  in 
favor  of  plaintiff  on  said  ^counts  8  and  4, 
and  Bsalnst  the  d^endant  on  its  answer  as 
to  counts  6  and  6,  the  latter  two  of  whidi 
had  been  confessed  by  defendai^  Whereup- 
on the  court  Instructed  the  Jury  to  return  a 
verdict  fSor  tbe  plnintifl  upon  the  said  four 
counts,  for  the  total  sum  of  $138.46  and  costs, 
and  thereupon  the  jury  returned  into  conrt  a 
verdict  against  tbe  defendant  for  tbe  said 
sum  of  $138.46,  and  Judgment  was  entered 
accordingly. 

Within  statutory  time  defendant  filed  a 
motlm  for  a  new  trial,  upon  the  grounds: 
(1)  Error  of  the  court  in  overruling  the  de- 
murrer to  the  evidence  of  plaintiff;  (2)  error 
of  the  court  In  granting  peremptory  instruc- 
tions, requited  by  plaintiff,  which  motion 
was  overruled  and  duly  excited  to. 

There  ia  no  evidence  tending  In  the  most 
remote  degree  to  sustain  the  all^atlons  of 
the  third  and  fourth  counts  of  said  petition, 
or  any  part  thereof.  Tbe  amount  of  usurious 
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InteMt  alleged  In  odd  count  5  of  aaU  pe- 
UtloQ  la  f&SO.  and  In  saJd  Coimt  8,  916.78, 
twice  the  amoant  of  wHlch  la  $40.46.  tlie 
unomit  of  Judgment  ofl^Bd  by  tbe  defendant 
to  be  eonCeiMd.  In  order  to  »iti(le  tbe  plain- 
tiff to  recoTer,  it  la  an  elementary  principle 
that  where  tbe  allegations  of  the  petition  are 
denied  the  answer,  the  bnrden  i«  npon 
the  plaintiff  to  sastaln  tlie  allegations  of 
bis  petition  by  a  preponderance  of  the  eri- 
dttioe,  and  unless  tbe  eridenoe  or  tbe  Infer- 
aioea  that  can  be  drawn  fiiereftom,  notwith- 
standing the  evidence  Is  uncontradicted, 
tends  to  mppoit  the  allegations  of  the  peti- 
tloi,  tt  IfF  reversible  error  for  the  court  to 
direct  a  verdict.  We  are  nnable  to  onder- 
stand  npon  what  theory  the  court  directed 
a  verdict  aa  to  said  counts  8  and  4  of  said 
petitUm.  We  ai»  astonlsbed  at  the  conten- 
tion <tf  pifl^^HW  In  Ua  brief,  found  on  page 
2  tbenof,  "that  the  defntdant  by  demurring 
to  Uiat  part  of  the  petition  acknowledged  the 
truth  of  the  allegations  set  up  in  that  part 
of  the  petition  of  tbe  plaintiff,"  as  It  Is  a 
fandamental  law  that  a  demurrer  to  the 
petition  relates  solely  to  the  legal  efltet  of 
tbe  fttcts  stated  in  the  petldon,  and  the  in- 
terposing of  tbe  demurrer  to  the  petition 
by  the  detoidant  does  not,  in  the  slightest 
degree,  admit,  or  tmd  to  support,  on  tbe 
trial  of  the  cause,  the  allegatlGns  of  tbe 
petition  whldi  are  denied  by  the  answer. 

[1]  This  action  Is  predicated,  as  averred  by 
plaintiff,  upon  section  0198,  U.  S.  Compiled 
Stat  1901,  the  controlling  provision  of 
whtdi  Is: 

'mie  taking,  receiving,  reBerriDe,  or  diar^ 
in*  •  •  •  (rfjnterest  greater  toaa  •  •  • 
allowed  by  tb«  preceding  section,  vhen  know- 
ingty  doaie.*' 

There  is  not  the  sUi^test  evidence  in  this 
case  that  the  First  National  Bank  of  Soper 
was  tbe  sucobbsot  of  tbe  Bank  of  atfpet,  or 
knowingly  received,  by  tbe  payment  of  eaid 
Dotes  which  were  paid  to  it,  usurious  interest, 
other  than  by  the  offer  to  coofees  judgment 
In  said  sum  of  f40.46. 

[1-4]  That  the  defendant  knowingly  receiv- 
ed a  greater  amount  of  interest  than  allowed 
law  was  essential  to  be  proven  to  entitle 
tbe  plaintiff  to  recover. 

"One  who  seeka  to  recover  the  penalty  under 
ttid  soction  has  ai>on  him  the  burdea  to  estab- 
Hah  tliat  he  baa  paid  a  greater  amount  <^  inter- 
aM  than  the  legal  rate,  and  that  the  bank  re- 
ceived said  osartoua  amount  knowiogly.*'  Mer- 
chants' it  Planters'  Nat.  Bank  of  Mill  Creek 
V;  Horton  et  aL,  27  Okl.  689,  117  Pac.  201 : 
BeDderson  Nat.  Bank  v.  Alves,  etc.,  91  Ky.  142 
tie  S.  W.  182}:  Sirst  Nat  Bank  of  Mill  Greek 
rJ^^  Oa,  690  [114  Pac  620,  Ann.  Gas. 
1912C,  687]. 

There  being  no  evidence  or  Infsrenoe  that 
ntfit  be  dnwn  tnn  the  inrldeBee  to  snivort 
the  veidlct  for  «188y46k  the  dliectsd  vevdM 


fbr  plaintiff  for  tho  said  sum  was  reverslhle 
»TDr.  The  only  UablUty  of  tbe  deftrollant 
undex-  the  evldmce  In  this  cas^  or  the  In- 
ferencea  to  be  drawn  therefrom,  was  the  snm 
of  |40.4<^  the  exact  amount  the  defendant 
offered  to  confess  Judgment  tta,  and  the  court 
Bhoidd  have  Instructed  ttie  jury  to  And  a 
verdict  tor  that  amonnt,  and  all  costs  accru- 
ing prior  to  the  time  of  sntdi  tender,  and  tax 
tbe  plaintiff  with  the  remaining  costs.  Leltch 
V.  Uni4Mi  R.  Trans.  Ca,  Fed.  Oaa.  No.  8,224,  7 
GbL  Leg.  News,  291;  Tails  v.  Andwscm,  106 
Pac.  67a  Section  4782,  Bevised  laws  1910. 
Iffovldes: 

"When  a  tettder  of  money  is  alleged  in  any 
pleading,  it  shall  not  be  necessary  to. deport 
the  money  in  court  when  the  pleading  is  nled, 
but  it  alull  be  sufficient  if  the  money  ia  deposited 
in  court  at  trial,  or  when  ordered  by  tbe  court." 

Section  0306,  Revised  Laws  1910,  provides : 
"After  an  action  for  the  recovery  of  money 
is  brought,  the  defendant  may  offer  in  court  to 
confess  juugment  for  part  of  the  azaount  claim- 
ed, or  part  of  the  cauaes  involved  in  the  ac- 
tion ;  whereupon,  if  the  plaintiff,  being  present, 
refuse  to  accept  such  coufeasion  of  judgment  In 
full  of  his  demands  against  the  defendant  in  the 
action,  or,  having  had  such  notice  that  the  offer 
would  be  made,  of  its  amount,  and  of  the  time 
of  making  it,  as  the  court  riiaU  deem  ressonafale, 
fail  to  attend,  and  on  the  trial  do  not  recover 
more  than  was  *  *  *  offered  to  be  confessed, 
such  pUinUff  shall  pay  all  the  coeta  of  the 
[action]  incurred  after  the  offer.  The  offer  diaU 
not  be  deemed  to  be  an  admission  of  the  cause 
of  [th^  action,  or  the  amount  to  which  the 
plauitiS  ia  entitled,  nor  be  given  in  evidence  up- 
on tbe  trial" 

Tbe  defendant  having  offered  to  confess 
judgment  tor  tbe  entire  amount  shown  by 
the  evidence  in  this  case  thst  the  plaintiff 
was  entitled  ta  recover,  which  was  refused 
by  tbe  plaintiff,  the  plaintiff  U  liable  for  aU 
costs  of  the  case  subsequent  to  tbe  time  the 
defendant  offered  to  confess  judgment  for 
the  said  snm  of  $40.46.  It  necessarily  fol- 
lows that  tbe  court  also  committed  prejudi- 
cial error  In  overruling  tbe  motion  of  defend- 
ant for  a  new  trial.  Section  0258,  Revised 
Laws  1010,  provides : 

"When  a  judgment  or  final  order  shall  be  re- 
versed on  appeal,  either  in  whole  or  in  part, 
the  court  reveraiDg  the  same  sliall  proceed  to 
render  such  judgment  as  the  court  bwow  should 
have  rendered,  or  remand  tbe  cause  to  the  court 
below  for  such  judgment." 

This  cause  should  be  reversed  and  remand- 
ed, with  instmctiona  to  the  trial  court  to  ren- 
der judgment  for  the  plaintiff  in  the  sum  ot 
$40.40,  with  interest  from  the  time  the  de- 
fendant offered  to  confess  Judgment  therefor; 
tax  the  plalntlfl  with  all  costs  that  has  se- 
emed in  thla  case  In  said  court  since  said  of- 
fer to  confess  judgment  was  made  deftod- 
ant.  The  costs  of  this  vipeal  in  ttiis  oourt 
should  be  taxed  against  the  plaintiff. 

PER  CUBIAH.  Adopted  in  whole. 
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CASTEEL  St  aL  T.  STATE.  (No.  A-2tt97.) 

(Oriminal  Court  of  Appeals  ot  Oklahoma.  De& 
16,  1916.) 

(SyUabiu  hy  ik»  Cowrt.) 

1.  Riot  «=>5  —  TTNLAwroL  Asseublt  <t=»2  — 

INFOBHATJON— SUFFICIINGT. 
An  informatioD  allegine  that  three  persons 
named  "did  onlawfull;  ood  willfoUy  aw  force 
and  violence  upon  the  person  of  T.  Lk  H.,  while 
the  said  persons  [naming  them]  were  then  and 
there  assembled  ioA  bad  so  assembled  prior  to 
said  acts  of  force  and  violence,"  is  insufficient  to 
charge  either  the  offense  of  riot,  rout,  or  unlaw- 
ful assembly  as  defined  in  Penal  Code  (sections 
25^2561,  Sev.  Laws  1910). 

[Ed.  Note.— For  other  cases,  see  Riot,  Cent 
Dig.  §S  &-10;  Dec.  Dig.  «=>5:  Unlawful  As- 
sembly, Cent.  Dig.  |  8;  Dec.  Dig.  «=s>2.] 

2.  Riot  ^»1  —  Ovteiibbs  —  Natuse  or  Or- 

To  constitute  the  offense  of  riot,  there  must 
be,  not  only  a  common  intent  on  the  part  of 
three  or  more  persona,  acting  together,  to  do  an 
unlawful  act  by  use  of  force  or  violence  or  by 
threats  to  use  force  or  violence,  accompanied  by 
immediate  power  of  execution,  but  also  concert 
action  in  furtherance  of  such  intent. 

[Ed.  Note.— For  other  cases,  see  Blot,  Gent 
Dig.  H  1-6;  I>ec  Dig.  «s>l. 

For  ot^er  definitions,  see  Words  and  PhraHB, 
First  and  Second  Series,  Riot] 

Appeal  from  Connty  Court,  Beaver  Ooanty ; 
John  A.  Spohn,  Judge. 

Charles  E.  Casteel,  Mary  B.  Harris,  and 
Harry  B.  Wrl^t  were  convicted  of  xlot,  and 
tli^  appeal.  Beversed. 

Dickson  A  Dickson  and  Loofbonrrow  St 
Rtzley,  all  of  Beaver,  for  plalntlfta  in  error. 
S.  P.  Freellng,  Atty.  Gen.,  and  R.  McMillan, 
Asst.  Atty.  Oen.,  for  the  State. 

DOTLE,  P.  J.  The  plaintiffs  In  error, 
Charles  £).  Ca  steel,  Mary  B.  Harris,  and 
Harry  B.  Wright,  were  Jointly  charged,  tried, 
and  convicted  in  the  county  court  of  Beaver 
county  of  a  riot  under  section  2B58,  Bev. 
Laws,  which  reads  as  follows: 

"Any  use  of  force  or  violence,  or  any  threat  to 
use  force  or  violence  if  accompanied  by  immedi- 
ate i>ower  of  execution,  by  three  or  more  persons 
acti^  togrther  and  without  authority  of  law,  is 
riot" 

From  the  Judgment  entered  In  pursuance  of 
the  verdict  they  appealed  by  filing  in  this 
court  on  March  28,  1916,  petition  In  error 
witii  case-made. 

[1]  ^e  ei'rora  assigned  ar^  in  effect,  that 
the  court  erred  In  overruling  the  demurrer 
to  the  information,  and  that  the  verdict  and 
Judgment  are  contrary  to  law  and  to  the  evi- 
dence. 

The  ciiai^cing  part  of  the  information  la  as 
follows: 

"That  Oharies  E.  Castee!,  Mary  R,  Harris, 
and  Harry  B.  Wri^t  late  of  the  county  afore- 
said, on  the  18th  day  of  April,  A  D.  1914,  in 
the  county  of  Beaver  and  the  state  of  Oklahoma 
aforesaid,  did  unlawfully  and  wiUfolly  use  force 
and  violence  upon  the  person  of  Thomas  L.  Howe 
while  the  said  Charles  E.  Casteel,  Mary  R.  Har- 


ris, and  Harry  B.  Wright  were  then  and  there 
assembled  and  had  so  assembled  prior  to  said 
acts  of  force  and  violence,  contrary  to,"  et& 

In  answer  to  plainUlfii'  in  erxor  brief,  ilie 
Attorney  Geueral  has  filed  a  ecmfbaslasi  of 
OTror  in  part  as  follows : 

"We  do  not  deem  this  a  safficient  Informatian 
in  a  case  of  riot.  See  section  2558.  Rev.  Laws; 
May  on  Criminal  Law,  pars.  365,  166;  Wharton 
on  Criminal  Iaw,  par.  153 ;  Clark  cm  Criminal 
Law,  par.  162 ;  McLaln  on  Criminal  Iaw,  992 ; 
Bishop  on  Criminal  Law,  1143;  Chitty  on  Crim- 
inal Law,  488.  In  all  the  informations  the 
words  'riotously,'  'tumultuoualy,'  or  words  of  sim- 
ilar kind  are  necessary  in  the  accusation  that 
the  community  of  purpose  may  be  shown.  See 
Chitty,  488:  McLain,  999;  Wharton,  1862; 
Pleading  and  Practice,  18-1200;  Bishop  Proc. 
992;  Enc.  of  Forms,  18057.  See,  also,  Proctor 
V.  Stote,  6  Okl.  Or.  653,  115  Pac.  630;  Cochran 
v.  State,  4  Okl.  Cr.  383,  111  Pac.  974.  The  lan- 
gnage  of  the  statute  is  not  enough;  all  the  el^ 
meats  of  tbe  offense  must  be  charged.  Portsr 
V.  State,  4  OkL  Cr.  654,  111  Pac.  1023;  Simp- 
son V.  State,  6  Okl.  Cr.  57.  113  Pac.  549.  Wp 
think  the  demurrer  to  the  information  should  have 
bera  sustained.** 

We  are  of  tbe  opinion  that  the  Informa- 
tion, to  have  been  sufficient  to  charge  a  riot 
should  have  alleged  that  the  defendants  (nam- 
ing them)  did  unlawfully  assemble  with  the 
CMumon  Intent  to  use  force  and  violence 
against  the  person  of  another  (naming  tiim), 
and  then  and  there,  in  furtherance  ct  such 
unlawful  Intent  and  acting  together  willfully, 
unlawfully,  and  riotously,  used  force  and  vio- 
lence against  the  person  named ;  nor  is  it 
sufficient  to  charge  a  rout  or  an  unlawful  as- 
sembly as  defined  in  our  Penal  Code.  Sec- 
tions 2560,  2561.  Bev.  Laws.  See  3  Bishop's 
Crim.  Proc  {  892. 

In  Proctor  v.  State,  6  Okl.  Cr.  653, 116  Pac: 
630,  it  is  said: 

"To  constitute  the  offense  of  riot,  there  must 
be,  not  only  a  common  intent  on  the  part  of  three 
or  more  persons,  acting  together  to  do  an  unlaws 
ful  act  by  oae  of  force  or  violence,  or  by  threats 
to  ose  force  or  violence,  accompanied  by  imme- 
diate power  ot  execndcm,  but  also  concert  of  ac- 
tion m  fortlieranGe  of  snch  Intent** 

Says  Bishop: 

"Though,  in  law,  people  lawfully  together  may 
commit  riot,  still  the  assonblage  must  first  become 
unlawful ;  that  is,  tbe  riotous  purpose  most  be 
entertained.  Hence  the  unlawfulness  of  the  as- 
semblage must  in  some  way  appear  in  aUega^ 
tion."   8  Bishop.  New  Crim.  Proc  |  995. 

[2]  The  information  filed  in  this  case  is 
fatally  defective  in  that  It  falls  to  allege 
facts  showing  either  an  unlawful  assemblage, 
its  purpose,  or  a  lawful  assemblage  and  a 
subsequent  agreement  of  the  persons  so  as- 
sembled to  commit  the  unlawful  act  It  fol- 
lows that  the  Judgment  appraled  from  should 
be  reversed. 

The  Judgment  of  the  county  court  ot  Beav- 
et  county  Is  hereby  reversed,  and  tlie  caue 
remanded,  with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

ARMSTRONG  and  BRETT,  JJ.,  concur. 
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Bz  parte  ROWff.  (No.  A-26470 

(Oriminal  Court  of  Appeola  of  Oklahoma.  Dee. 
12,  191&) 

(SyUahut  by  the  Court.) 

Bail  ^:>42— Aoifissioif  to  Bail— Right  to. 

"Where  s  defendant  In  a  criminal  action  says 
be  was  met  by  a  certain  named  person  a  week 
before  the  oEFense  was  committed,  and  told  by 
this  person  to  meet  him  at  a  Btated  time  and 
place,  and  then  and  there  join  him  in  the  com- 
mission of  a  crim^  and  that  this  person  threat- 
ened to  kill  bim  if  be  did  not  comply  with  this 
demand,  and  that  he  did  comply  with  the  demand 
to  save  his  life,  and  through  fear  and  intimida- 
tiim.  Held,  that  such  contention  is  absurd,  that 
dorinc  the  time  which  elapsed  between  ttie  date 
of  the  alleged  c<mTer8ation  and  the  commission 
of  the  crime  the  defendant  had  the  full  and  free 
exerciae  of  his  will,  and  that  what  he  did  under 
this  state  of  facts  was  bis  own  voluntary  act. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  15  139-144, 147-152;  Dec  Dig.  «=5>42.] 

Bx  parte  ai^Ilcatlim  by  Arthur  Bowe  for 
habeas  C(»inifl  to  compel  admlsBlw  to  bail. 
Writ  denied. 

McNelU  A  McNeill,  of  Pawnee,  for  peti- 
tioner. B.  McMlUan,  Asst  Atty.  Gen.,  for 
the  State. 

BRUTT,  J.  A  complaint  was  filed  in  the 
connty  conrt  of  Pawnee  county  charging  Ar- 
thur Rowe,  the  petitioner  herein,  with  mur- 
der, and  at  a  prelindnary  hearing  before  the 
count7  Judge,  as  examining  magistrate,  said 
petitioner  was  held  on  said  charge  without 
ball,  to  await  the  action  of  the  district  court 
And  by  habeas  corpus  proceedings  tbe  peti- 
tioner seeks  to  have  this  conrt  adndt  him  to 
balL 

It  Is  Insisted  that  the  corpus  delicti  was 
not  properly  established,  and  that  the  erl- 
dence  is  insufficient  to  hold  the  petitioner  to 
answer  for  any  crime.  But  we  cannot  agree 
with  either  of  these  contentions. 

To  establish  the  corpus  delicti  in  this  case, 
It  was  only  necessary  to  prore  that  the  body 
of  the  deceased  was  found  with  marks  of  vi- 
olence upon  it,  or  other  circumstances  that 
indicated  that  he  came  to  his  death  by  vio- 
lent or  unnatural  means.  And  at  tbe  prelim- 
inary hearing  it  was  shown  that  deceased 
was  dead  and  burled,  and  that  he  came  to 
his  death  by  a  gunshot  wound  Inflicted  In 
the  back  of  the  head.  This  evidence  unques- 
tionably established  the  corpus  delicti;  and 
the  petitioner's  own  voluntary  confession 
certainly  Justified  the  county  Judge,  as  ex- 
amining magistrate,  In  holding  bim  without 
balL  It  Is  true  that  the  petitioner  claims 
that  one  Joe  Hobson  coerced  and  compelled 
him  to  assist  him  in  the  commission  of  this 
murder.  But  his  own  statement  refutes  any 
SQCh  omtention,  for  he  claims  that  Hobson 
came  to  him  about  a  week  before  the  murder 
was  committed  and  told  him  that  If  he  did 
not  assist  him  In  the  commission  of  this 
crime  he  would  kill  him.   And  at  the  same 


time  told  petitioner  when  and  where  to  meet 
Mm,  and  that  at  a  stated  time  he  would  be 
at  a  certain  point  near  tbe  deceased's  house, 
and  would  fire  a  shot  about  8  o'clock  to  In- 
dicate to  tbe  petitioner  his  exact  where- 
abouts, and  that  petitioner  could  then  come 
to  him.  If  this  be  true,  it  does  not  even 
bear  the  semblance  of  coercion,  for  there  was 
a  whole  week  that  the  petitioner  and  Hob- 
son were  sc^wrated,  and  Uie  petitioner  bad 
the  full  and  free  ezerdae  of  bis  will  during 
all  fliat  time;  and  acetffding  to  this  state- 
ment he  went  Tolnntarlly  to  the  spot  desig- 
nated by  HofMon  as  the  meeting  place,  wait- 
ed for  the  iibot  to  be  fired,  and  ttiai,  by  tbe 
asshitance  of  this  Agaal,  TOluntarUy  Joined 
Hobsra  In  the  commlssdon  ct  this  crime. 

But  we  feel  that  In  Justice  to  Joe  Hobsm 
we  should  say  that  it  taas  come  to  the  atten- 
tion of  this  conrt  that  he  was  arrested  and 
brought  to  Oklahoma,  diarged  with  the  oom- 
mlsslon  of  this  murder;  that  at  an  examin- 
ing trial  he  proved  by  his  neighbors  In  Kan- 
sas that  he  was  a  man  of  good  character  and 
unsullied  reputation;  and  further  proved 
that  he  was  miles  from  the  scene  of  the 
crime  at  the  time  the  crime  was  committed, 
and  had  been  there  at  all  times  for  weeks 
both  prior  and  subsequent  to  the  date  of  the 
murder;  and,  further,  that  the  petitioner  In 
this  case  refused  to  take  the  stand  against 
him  at  this  examining  trial,  and  he  was  dis- 
charged by  the  examining  magistrate. 

We  have  no  hesitancy  in  saying  the  dis- 
trict Judge  to  whom  ai^llcation  for  bail  was 
made,  before  coming  to  this  court,  was  fully 
Justified  in  denying  petitioner  bail. 

Tbe  writ  is  therefore  denied. 

DOTIiD,  P.  J.,  and  ABMSTBONO,  J.,  con- 
cur. 


ABRAMS  T.  STATB.    (No.  A-2040.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 

15.  1916.) 

(Byttabua  h»  the  CourU) 
1.  PBosTirnnoN  ^sS— Pandbbino— Iiivobua- 

TION. 

An  information  charging  a  person  with  tbe 
crime  of  pandering  which  only  pleads  the  general 
terms  of  the  statute,  and  alleges  that  Uie  accused 
"did  by  promise  and  device  and  scheme  persuade 
and  encourage"  a  female  named  to  become  an 
inmate  of  a  house  of  prostitution,  is  insufficient 
when  properly  challenged  by  demurrer,  for  tbe 
reason  that  it  is  impossible  for  the  accused,  un- 
der tbe  information,  to  know  what  kind  of  prom- 
ise tbe  state  intends  to  prove,  whether  a  prom- 
ise of  employment  or  remuneration,  gift  or  for- 
bearance, or  which  one  of  the  almost  innumer- 
able and  inconceivable  devices  and  schemes  the 
state  intends  to  rely  upon,  and  ignores  the  con- 
stitutional and  statutory  safeguard  and  guaranty 
that  an  indictment  or  information  must  con- 
tain a  statement  of  the  acts  constituting  the  of- 
fense, in  ordinary  and  concise  language,  and  in 
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vach  manner  as  to  eoiable  a  person  of.  common 
onderBtandin;  to  know  what  is  intended. 

[Ed.  Note.— Fop  other  cases,  see  Prostitution, 
OenL  Dig.  5  3;  Dec.  Dig.  «=>3.] 

2.  PBOSTmmoN  —  Pandebino  —  Na- 

TUBB  OF  Offense. 
The  gist  of  tbe  offense  of  pandering  is  not 
that  a  woman  is  in  a  house  of  prostitution,  bat 
that  she  has  been  procured  or  induced  by  some 
of  tbe  means  named  in  the  statute  to  enter  or  re- 
main in  a  house  of  prostitution.  Hence  a  state 
of  facts  must  be  pleaded  that  will  show  that 
the  person  charged  did  in  reality,  by  some  one  or 
more  of  the  means  named  in  the  statute,  procure 
or  indncfl  the  female  to  enter  or  remain  In  such 
house. 

[Ed.  Note.— For  other  eases,  see  Proititntion, 
Gent  Dig.  li  1,  2;  Dee.  Dig.  «s>l.] 

5.  IlfDICnCEnt  AVTD  INTORUATIOIT  «SS»0O— PBB- 
SUKPTION  OF  iNNOCBffCE. 

Since  every  person  is  presumed  to  be  inno- 
cent until  proved  guilty,  it  logically  follows  that 
he  mast  be  presamed  also  to  be  ignorant  of  what 
It  intended  to  be  proved  against  him,  except  as 
he  is  informed  by  the  indictment  or  information. 

[Bd.  Note,— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  182,  266,  267; 
Dec.  Dig.  «=s>60.] 

4.  Indictuknt  aitp  Infobvatioit  «=>110(4) 
SiTFFioiENCT— Language  of  Statute. 
Where  words  or  terms  nsed  in  the  statute 
have  no  technical  or  precise  meaning  which  of 
themselTea  imply  or  define  the  ofloue,  then  tha 
indictment  or  information  must  set  fortb  the 
particular  things  or  acts  charged  to  have  been 
done  with  reasonable  certainty  and  disUnctness. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  291-294;  Dec. 
Dig.  <|=»110(4).] 

6.  Indictment  and  Ihfobuation  ^»71— Na- 
TTTBB  OF  Offense— Cbbtaintt. 

It  is  not  a  technical,  but  a  sound  and  funda- 
mental, rule  of  criminal  procedure  that  the  ac- 
cosed  must  be  apprised  at  the  outset  by  tbe  in- 
dictment or  information  with  reasonable  certain- 
ty of  the  natan  and  eanas  of  tha  aecnaatloii 
against  him. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  EKlg,  H  144,  174,  198, 
194;  De&Dig.^71.] 

Brror  from  District  Court,  Gonumdie 
Coant7 ;  Cham  Jones,  Judse. 

aOuile  Abrams  wss  oonTicted  oC  Tlolatlx« 
the  pandering  statute,  and  she  brings  error. 
Beversed. 

J.  F.  Thomas,  of  Lawton,  for  plaintiff  In 
error.  B.  HehUUan,  Asst.  At^.  Gra.,  for 
the  Statfc 

BBETT,  J.  The  plaintiff  in  error  In  this 
case,  Minnie  Abrams,  who  will  be  referred  to 
as  defendant,  was  charged  Jointly  with  her 
husband,  George  Abrams,  of  violating  onr 
statute  on  pandering.  A  severance  was  bad, 
and  the  defendant,  Minnie  Abrams,  was 
tried,  convicted,  and  sentenced  to  two  years 
in  the  penitentiary  and  to  pay  a  fine  of  f50O, 
and  from  this  Judgment  and  sentenoe  she 
appeals  to  this  court 

The  an>eal  is  by  transcript  and  ttie  com- 
plaint urged  is  the  insuffldency  of  the  In- 
formation, which  objection  was  properly 
raised  brg  donnrrar,  and  motion  in  arrest  of 


Judgment  And  it  Is  our  Judgmmt  Qiat  this 
complaint  la  well  taken. 

[1,2]  The  charging  part  of  the  Informa- 
tion is  that: 

"  •  •  •  On  the  5th  day  of  August,  1915, 
George  Abrams  and  Minnie  Abrama.  then  and 
there  l>eing,  did  then  and  there  willfully,  unlaw- 
fully, and  feloniously  procure  a  female,  to  wit 
Rose  Stanfield,  to  become  an  inmate  of  a  house 
of  in  fame,  to  wit,  a  place  where  prostitution 
was  encouraged  and  allowed,  in  tbe  said  state  of 
OI^Iahoma,  to  wit,  at  the  rooming  house  nf  the 
aaid  defendants,  George  Abrams  and  Minnie 
Abrams,  at  No.  SIT  E  avenue,  in  the  city  of 
LawtoQ,  Comanche  county,  Okl.,  and  did  by 
promise  and  device  and  scheme  peranade  and  en- 
courage the  said  Rose  StanS^d  to  become  an  in- 
mate of  said  bouse  of  prostitoiiion  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of 
the  state.** 

The  state  insists  that  the  information  uses 
the  Tery  language  of  Uie  statute  In  charging 
the  offense,  and  that  that  Is  suftlcient  to 
make  the  Information  good.  In  reply  to  this 
we  will  say  that  Qiera  are  many  cases  In 
which  an  Information  or  IndlctmKit  drawn 
In  the  langoage  of  the  statute  Is  good,  but 
there  are  alao  many  oUusr  cases  in  irtilch 
this  is  not  true.  Henoe  It  Is  a  general  rule, 
and  tbe  statutory  rule  in  this  state,  that  the 
partioalar  drcumstances  al  tlie  t^ense,  and 
the  acts  oonstitutlng  lt»  must  be  diarged, 
when  tbs^  are  necessary  to  constitute  a  com- 
plete offoiBe,  (HF  to  inform  tbe  court,  or  per- 
son diarged,  as  to  wbat  Is  Intended. 

Ttie  gist  of  this  offense  is  not  that  a  wo- 
man is  in  a  house  of  prostitution,  but  that 
she  tus  been  procured  or  induced  by  some  of 
the  means  named  in  Che  sti^te  to  enter  or 
remain  Ip  a  bouse  of  iffostitution.  Heice  a 
state  of  facts  must  be  pleaded  that  will  show 
that  the  persm  durged  did  In  reality,  by 
some  one  or  m<ae  ot  the  means  named  in  tbe 
statute,  procure  m  Induce  tbe  female  to  al- 
ter OT  remain  In  such  housa  There  ml^t 
be  a  promise  made  to  a  female  which  would 
be  so  Inslsnlflcant  and  triTlal  that  it  would 
appear  upw  Its  very  face  that  it  was  not 
the  InducemoDt  or  procuring  cause  at  her 
entolng  ox  remaining  in  such  bonse  ot  pros- 
titntiou.  but  that  she,  In  fact,  entered  or  re- 
mained in  Bucb  house  of  prostitution  of  her 
own  volition,  and  not  by  reason  of  such  tri- 
fling and  trivial  promise,  whldi  the  coort 
could  see  at  once  was  too  Insignificant  to 
influence  the  conduct  of  any  human  being. 

[3]  Be^des,  since  every  person  Is  presum- 
ed to  be  innocent  until  proved  guilty,  it  lex- 
ically fidlowB  that  be  mnst  be  presumed  also 
to  be  ignorant  of  what  is  Intended  to  be 
proved  against  hbn,  excqit  as  be  la  informed 
by  the  indictment  or  Information.  People 
T.  Marlon,  28  Midi.  205;  State  t.  HtSenna. 
24  Utah.  SIT,  (IT  Pac.  815.  Henoe  It  baa  been 
well  said  that: 

Where  "*  *  *  tbt  words  or  terms  used  in 
the  statute  have  no  technical  or  {ureclse  meaning, 
which  of  themselves  imply  the  offense,  or  where 
the  particular  facts  or  acts  which  shall  oonsti- 
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tute  it  an  abt  -ipMiflad,  bat,  from  tke  teMflil 
language  used,  masj  tilings  me^  be  done  which 
■nay  constitute  an  oflense,  it  is  then  necessary,  in 
charging  an  offense  claimed  to  be  embraced  with- 
in the  general  language  of  the  statute,  to  set 
faith  the  particnlar  things  or  acts  charged  to 
have  been  dme,  with  reasonable  certainty  and 
distinctneaa,  bo  that  the  court  may  determine 
whether  an  offense  within  the  statute  is  charged, 
or  one  over  whidi  It  has  jnrisdictlen,  and  so 
that  the  defoidaat  be  advised  of  the  particu- 
lar nature  of  it,  in  order  to  defend  against  it,  and 
to  plead  in  bar  a  Judgment  of  conviction  or  ac- 
quittal tliereot  it  suhsequendy  nroaeentacL'* 
Pe<^l«  T.  Perales,  141  Oal.  Nl,  n  At.  170. 

[4]  Utah  has  a  statute  very  similar  to 
onra  aa  the  subject  of  paoderlng,  and  In 
State  T.  Toi^am,  41  Utah,  89,  123  Pac.  888, 
in  passing  upon  an  indictment  very  similar 
to  the  information  under  consideration,  the 
Supreme  Court  of  that  state,  in  a  very  able 
and  elaborate  opinion,  held  that  the  mere 
laiigTjage  of  the  statute  was  too  general  and 
Indefinite,  and  was  not  snffldent  to  inform 
the  defendant  oi  the  particular  acts  or  con- 
duct complained  oft  and  says: 

''Should  one  assert  to  another  that  he  had  a 
'device  or  scheme'  to  accomplish  a  particular  re- 
sult, would  that  'in  ordinary  and  concfse  lan- 
guage enable  a  pawn  of  ordinary  understandhig 
to  ksaw  what  was  iatended'  or  meant?  To  en- 
able such  a  person  to  know  what  was  intended, 
would  not  the  first  question  necessarily  be, 
'What  Is  the  device  or  scheme?* 

"When  die  defendant  was  chereed  that  (die  had 
'by  divers  dericea  and  schemes'  aocompliahed  a 
particular  result,  who  but  the  pleader  knew  what 
was  intended  or  expected  to  be  proved  against 
her  in  such  respect?  Or,  if  it  should  he  claimed 
that  she  *thMati'  had  eceompU^ad  such  re- 
sult, again,  who  bnt  the  Reader  could  know  witib 
reasonable  certainty  wmX  menacing  SiCt  or  con- 
duct of  hurt,  or  fear,  or  threatening  menace  to 
inflict  pain  or  punisfament  or  Injory  to  person, 
repatauen,  or  property,  or  to  restadn  medom 
<tf  action,  was  intended  or  expected  to  be  proved? 
Should  one  complain  of  another  that  he  'threat- 
ened' him,  would  not  again  the  first  question 
necessarily  be,  in  order  to  'enable  a  person  of 
eommon  understandinf  to  know'  what  was  meant 
or  Intended,  'What  du  he  say  or  dor  And,  if 
it  should  be  claimed  that  the  defendant  by  'prom- 
ises' had  accomplished  such  result,  again,  could 
any  one  bnt  the  pleader  know  with  reasonable 
eertainty  just  what  particnlar  acts  «r  conduct 
in  that  rMsrd  was  intendad  ot  opected  to  be 
^ved?  This  information  may  be  looked  at  with 
the  utmost  liberality,  and  yet  what  facts  or  cir- 
camstances  or  acts  are  there  eet  fortb  from 
«Udi  the  oeurt  my  detemina  whether  a  prom- 
lee  or  BTomiass  In  law  were  made  by  the  defend- 
ant, if  It  sbonld  be  claimed  that  she,  by  such 
means.  accompHshed  the  charged  result,  or  a 
threat  made  or  device  or  eeheme  used  or  employ- 
ed, if  by  either  of  these  it  be  claimed  the  defaad- 
ant  accomplished  such  result?  Neither  die  nor 
any  one  else  except  the  pleader  could  know 
whether  he  intended  to  prove  some  kind  of  a 
promise  or  a  threat  or  a  derioe  or  scheaie.  Un- 
der die  information.  If  it  is  good,  the  state 
would  be  permitted  to  prove  anything  which  the 
prosecntion  Qiooght  tended  to  show  a  promise, 
anything  a  threat,  anything  a  device,  anything  a 
•dieBBe,  and  no  <ri)Jeedon  to  the  offer  of  any  such 
erldeaee  could  propeOj  be  made  by  the  defend- 
ant If  that  be  true,  then  the  state  might  as 
wen  be  permitted  In  an  Information  to  generally 
charge  the  defendant  'with  having  comi^tted  the 
effansa  pander  tag'  and  be  allowed  to  peove 
anythfa^  tending  to  abew  the  osnuilssion  of  sucfa 
an  elflwis>i 
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"Undsr  this  iirfdrmatimi  neither  the  oourt  nor 
the  defendant,  nntil  the  evidence  was  adduced, 
could  know  what  particular  acts  or  conduct 
would  be  claimed  had  been  committed  by  die  de- 
fendant, and  until  then  the  court  could  not  know 
whether  an  offense  liad  been  charged,  nor  the  de- 
fendant what  she  was  called  upon  to  meet  and 
answer.  •  *  •  Should  one  either  in  a  dvil  or 
criminal  pleading  charge  another  at  a  specified 
tine  and  place  'with  having  cheated  and  defraud- 
ed' him,  without  allying  the  acts,  the  conduct, 
the  facts  constitodng  the  cheat  or  fraud,  certain- 
ly no  one  would  contend  that  to  be  a  sufGcient 
leading  to  withstand  a  demurrer.  What  more 
as  been  done  here?  The  pleader  bas  stated  his 
conclusion  that  the  defendant  has  said  or  done 
something,  that  she  has  been  guilty  of  some  kind 
of  conduct,  or  committed  acts  of  some  kind, 
which  In  his  mflnion  amount  to  a  promise  or  a 
threat  or  a  device  or  a  scheme,  bnt  withheld  from 
the  court  and  the  defendant  a  statement  of  any 
acts  committed,  or  things  said  or  done,  by  her, 
or  any  facts  or  circumstances  from  whidt  it  may 
tie  determined  whether  In  law  a  promise  or 
threat  was  made,  or  a  device  or  scheme  used  or 
employed,  by  her.  The  acta  and  conduct  of  the 
deiendant,  and  the  facts  and  circnmstances  con- 
stituting the  promise,  the  threat,  the  device,  the 
scheme,  were  reqnlred  to  be  alleged  in  the  infor- 
mation, 80  tiiat  ibe  oourt  could  judge  whedier 
the  aoensed  should  have  been  pnt  npon  trial,  and 
that  she  might  then  know  what  see  was  to  de- 
fmd  agalsst" 

And  it  cites  nnmeroiu  cases  in  wupport  of 
this  position. 

[5]  In  the  caae  at  bar  It  was  Impossible  for 
the  defendant  under  the  information  to  knov 
what  kind  of  promise  the  state  Intended  to 
prore,  whether  a  "iHromise  of  «nploym«it  or 
remuneration,  InTestment,  ^ft,  forbearance, 
or  to  do  or  not  to  do  one  or  more  of  almost 
tamaBMraUe  and  Innmetf vaJ^  tUnss" ;  for 
no  one  conld  know  from  the  Infonnatloo  un- 
til the  evidmce  was  In  vrtiat  character  of 
promise  the  state  did  int«id  to  prove,  jior 
which  one  of  the  almost  Innnmerable  and  In- 
conceivable devices  or  adiemes  the  state  In- 
tffltded  to  r«Iy  open.  And  we  bold  with  State 
V.  Topham,  supra,  that: 

"It  is  not  a  technical,  but  a  sound  and  funda- 
mental, rule  in  the  law  of  criminal  procedure 
that  the  accused  be  apprised,  not  by  the  evidence 
adduced,  but  at  the  outset,  by  the  indictment  or 
information,  with  reaeoaable  certainty,  of  the 
exact  nature  of  the  accusation  against  him. 
This  rule  cannot  be  bent  to  meet  exigencies  of  a 
particular  case,  nor  the  class  or  grade  of  the 
person  accused.  The  OonsHtution  and  the  stat- 
ute prescribe  the  rules  by  which  the  sufficiency 
of  an  information  may  be  determined,  and  ^ey 
apply  to  all  alike.  'They  do  not  prescribe  one 
rule  for  a  keeper  or  director  of  a  house  of  proeti- 
tudon  and  another  for  a  nun,  nor  one  rule  for 
one  offense  and  another  for  another  offense," 

Hence  we  think  in  the  case  at  iMir  the  in- 
formation falls  to  comply  with  the  constitu- 
tional guaranty  and  the  statutory  safeguard 
that: 

An  "Indiotment  or  information  most  contain: 
•  *  *  A  statement  of  *  *  *  acts  coBsti- 
tntlng  the  offense,  In  ordinary  and  condse  lan- 
guage, and  in  sindi  manner  as  to  enable  a  pe^ 
son  of  oommon  understanding  to  know  what  is 
intended."  BsotioB  6738,  Revised  Laws  19ia 

The  Judgmeat  ta  therefore  reveowd,  and 
the  cause  remanded,  with  dlieetlMu  to  the 
tffUl  eonrt  to,  snataln  the  demnrrer  to  tlie 
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InformatloiL  And  the  warden  of  the  peni- 
tentiary at  McAleEiter  Is  directed  to  surren- 
der the  plaintiff  In  error  to  the  sheriff  of 
Oomanche  county,  who  ehall  hold  ber  in 
cnstody  snhject  to  the  farther  orders  ot  the 
district  court  of  said  county. 

D07LB,  P.  X,  ud  ABICSTBONO,  con- 
cur. 


STATE  T.  WILMAMS.    (No.  1906.) 

(Supreme  Court  of  New  Mexico.    SepL  20, 
1916.    On  Motion  for  Rehearing,  Dec  IB, 
1916.) 

(BifUahua  &y  fht  Court,) 

1.  G&nciHAL  La,w  «=»10G4(1)— Apfbai^As- 

8IGNHKNTS  OF  ErROB. 
UnlesB  the  assignment  of  error  In  the  mo- 
tion for  a  new  trial  clearly  specifies  the  legal 
ground  of  objection,  the  objection  wiU  not  be 
considered  on  appeal,  where  the  question  is  not 
one  of  Jnrisdlctuni. 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
Law,  Cent.  Dig.  |  2676;  Dec  Dig.  <3s>1061(l).] 

2.  Obihinax,  Law  «=s>742(2)— Aoooupuobs^ 
jubt  qusstion. 

Where  the  facts  as  to  whether  a  witness  1* 
an  accomplice  are  in  dispute,  the  requested  in* 
stxuction,  diarging  that  the  witness  is  an  ac> 
complice,  is  properly  refused. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Iaw,  Gent  Dig.  ||  1088, 1188, 1720;  Dec  Dig. 
«s>742C2)J 

On  Motion  for  Bebearing. 

3.  GBDiniAL  Law  «s»1183  — Afpui.— Bi- 

nXABINQ. 

A  new  and  original  question  cannot  be  ccm- 
sidered  for  the  first  time  on  motion  toe  rehear- 
in?. 

[Kd.  Note.— For  othw  cases,  see  Criminal 
L^«.  Cent  Dig.  1  2984;  D^Dlg.  «s>1138.] 

4.  Bbxbxbt  ^9l@)— OmNBB— What  Gon- 

BTITtlTIS. 

The  corrupt  act  of  a  justice  of  the  peace  in 
delivering  to  a  third  peraoa  papers  of  a  case 
tried  and  determined  by  bim  and  appealed  to  the 
dlatrtct  court,  instead  of  delivering  same  to 
proper  authority,  constlttttes  bribery  onder  sec- 
tion 1670,  Code  1915,  and  in^ctment  therefor 
held  sufficient 

[Bid.  Note.— For  other  cases,  sea  Bribery. 
Cent  Dig.  <  2;  Dec.  Dig.  *»1C2). 

Vtir  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  BriberyJ 

Appeal  from  District  Court,  Oarry  Oonnty ; 
McClure.  Judge. 

Robert  N.  Williams  was  convleted  of 
wrongfully  accepting  a  bribe,  and  he  appeals. 
Affirmed. 

O.  O.  Askren,  of  Roawell,  and  W.  A.  Gil- 
lenwater,  of  Clovls,  for  appellant  H.  S. 
Bowman,  Asst.  Atty.  Gen.,  for  the  State, 

HANNA,  J.  The  appellant  Robert  N.  Wil- 
liams, was  convicted  of  the  offense  of  receiv- 
ing and  acc^tlag  a  bribe.  He  appeals  from 
the  judgment  of  tiie  court  sentencing  him  to 
serve  a  term  in  the  state  penitentiary  of 
from  not  less  than  8%  yens  nor  man  than  4 
years. 


The  appeUant^  brief  omits  a  statement  of 

facts;  hence  the  f<dlowing  statement  of  facts 
appearing  In  the  brief  of  the  state  will  be 
considered  as  the  facts  of  this  case  on  appeal: 
The  appellant  was  elected  to  the  office  ot 
Justice  of  the  peace  of  precinct  No.  2,  Curry 
county,  N.  M.,  January  13, 1913,  for  a  term  of 
3  years,  and  qualified  as  such  officer  im- 
mediately thereafter.  Late  in  the  month  of 
November,  1913,  there  were  filed  with  appel- 
lant as  such  justice  of  the  peace,  two  com- 
plaints, each  charging  <me  Bay  Moss  with  the 
offense  of  unlawful  carrying  of  deadly  weap- 
ons. -  Upon  a  hearing  Moss  was  found  guilty 
and  a  fine  of  $50  and  a  jail  sentence  of  50 
days  was  imposed  In  each  case.  A  motion 
for  a  new  trial  was  filed,  and  the  motion  was 
granted  by  the  Justice,  bat  upon  consultation 
with  the  assistant  district  attorney  and  learn- 
ing that  the  moUon  for  a  new  trial  had  been 
erroneously  granted,  because  there  was  no 
jurisdiction  In  the  Justice  of  the  peace  court 
to  grant  a  new  trial,  this  action  of  the  court 
was  vacated,  and  an  appeal  from  the  Judg- 
ment of  the  court  Imposing  the  fine  and  Jail 
sentraioe  was  prayed  for  and  granted,  and  ap- 
peal bonds  were  filed.  Upon  request  of  appel- 
lant the  do^t  waa  written  up  by  the  aMlst- 
ant  district  attorney.  The  tnuucilpt  ot  the 
docket  oitrlea  and  the  papers  In  the  two 
oases  were  never  transmitted  to  the  dark  of 
the  district  court  as  required  by  statute  in 
cases  appealed  fnmt  Justice  of  the  peaoe 
conrta. 

From  this  point  the  material  evidence,  as 
shown  by  the  record,  was  conflicting.  George 
B.  Moss,  father  of  Bay  Moss,  testified  tar  tbe 
state:  That  be  was  appzoacbed  by  i^tpeUant 
on  the  streets  of  Texico,  and  in  oonvereation 
that  ensued  appellant  agreed  to  dismiss  the 
two  cases  of  the  state  against  Bay  Moss  opon 
the  payment  to  him  by  the  senior  Ifoss  of  the 
som  of  950.  That  be  (Mos^  tben  procured 
$40,  which  app^nt  agreed  to  accept,  and 
ordered  the  witness  to  go  op  to  his  office  and 
place  the  mcmey  in  aj^Ilant's  desk.  Wit- 
ness complied,  and  later  the  same  day  appe- 
lant called  witness  to  the  front  door  ot  tbe 
former's  office  and  delivered  to  him  tbe  pa- 
pers In  the  two  cases.  These  papers  were 
later  burned  by  the  witness.  Later  he  ex- 
amined the  docket  entries  of  the  two  cases, 
and  found  tbey  had  not  been  marked  "Dis- 
missed," as  appellant  had  agreed  ahonld  be 
done.  That  he  went  to  appellant's  house  and 
suggested  to  the  latter's  wife  that  the  docket 
be  destroyed  to  prevent  appellant  "getting  In- 
to trouble."  All  of  this  incrimloatlng  testi- 
mony was  denied  by  aiH>ellant  and  his  wit- 
nesses. The  testimony  of  the  appellant  was 
to  the  effect  that  during  his  absence  from  the 
state  because  of  sickness  the  docket  of  his 
court  and  tbe  papers  In  the  Moss  case  had 
been  taken  from  his  office  and  had  never  been 
returned. 

[1]  The  first  five  pcdnts  made  in  appellants 
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brief  concern  tlie  admiBslMi  at  evidence  over 
his  objection.  The  itate  contends  that  these 
points  are  not  properly  before  the  conrt  for 
consideratim  because  the  motion  for  a  new 
trial  does  not  set  forth  the  reasons  why  the 
admission  of  snch  testimony  Is  erroneous. 
An  examlnaton  of  the  record  discloses  that 
Qo  reasons  were  assigned  id  the  motion  foz 
a  new  trial  as  to  why  tlie  admission  of  snch 
evidence  was  erroneous.  An  lllnstration  of 
the  method  pursued  by  appellant  with  refer- 
ence to  these  points  is  as  follows: 

The  court  erred  la  admktiog  the  testi- 
mony of  the  witness  George  B.  Mobs,  and  in 
orerrulmf  the  defendant's  objection  proponded 
to  said  Moss  as  foUows:  'Yon  were  asked,  Mr. 
&C08S,  if  yon  did  not  get  these  papers  yourself 
oat  of  the  office  of  Mr.  R.  N.  Williams,  the  jus- 
tioe  of  the  peace.  I  will  aak  you  to  state  to 
the  jury  whether  or  not  yon  know  of  this  de- 
fendant, WilllaniB,  accepting  money  from  other 
persons  to  drop  cases  on  his  docket.'  And  to 
which  the  witness  answered:  'Well  that  ia  jnst 
hearsay,  not  of  my  own  personal  knowledge;  I 
wasn't  an  eyewitness.*  And  to  which  ruling  of 
the  court  the  defendant  at  the  time  excepted." 

^EhB  two  Btatntor7  provisions  of  this  state 
refeiTinc  to  motions  for  a  new  trial  (sectlona 
4226  and  1407,  Oode  191fi)  are  sUent  as  to 
what  the  motion  must  contain  In  order  to 
constitute  a  proper  asalgnmant  ot  error. 

In  Dntlaa  t.  State,  Itt  Ga.  14. 18  S.  E).  640, 
Om  Mecond  paragrai^  ot  the  q'llalma  reads 
as  follows: 

**  Several  grounds  of  the  motion  for  a  new 
trial  complaining  that  evidence  was  admitted 
over  objection,  but  not  stating  what  the  objec- 
ticnt  was,  these  grounds  of  the  motion  are  not 
sofficiently  daflntte  to  be  considered." 

In  Hoffer  v.  Qladden,  75  Qa.  632,  the  conrt 
aaM: 

"The  aasignmenta  of  error  on  the  first,  sec- 
ond, third,  and  fourth  grounds  of  the  motion 
[for  the  new  trial]  cannot  be  considered  here, 
because  they  all  go  to  the  admission  of  evidence, 
and  the  ground  on  which  that  evidence  was  ob- 
jected to  Is  not  specified  in  either  of  the  sever- 
al grounds  ot  tlie  notioii  above  nambered." 

In  Georxia  Ballroad  ft  Banking  Co.  v. 
BoUer,  98  Oe.  184,  28  8.  B.  73»,  the  conrt 
Bald: 

"We  do  not  think  the  exception  to  the  charge 
of  the  court  as  stated  in  the  motioo  for  a  new 
trial  was  well  taken.  The  language  complained 
of  in  this  instruction  is  substaoQaUy  the  lan- 
guage employed  in  section  3018  of  the  Code, 
which  gives  a  right  of  action  for  the  character 
of  injuries  comulained  of,  and  is  a  fair  state- 
ment of  a  sound  proposition  of  law.  It  will  be 
seen,  from  reading  the  ground  of  the  motion 
wherein  complaint  is  made  because  the  court 
permitted  the  plaintiff  to  testify  to  certain  facta, 
that  it  affords  no  reasMi  for  the  revereal  of  a 
Judgment  denying  a  new  trial,  for  the  reason 
that,  while  it  appears  that  the  plaintirF  objected 
to  the  introduction  of  the  evidence,  it  is  not 
stated  what  oUection  was  made  by  him  at  the 
time  it  was  offered.  Therefore  we  cannot  say 
whether  the  court  ruled  properly  upon  the  ob- 
jee^ni  or  not.  To  say  In  tbe  motion  for  a  new 
trial  that  the  movant  objected  to  certain  evl- 
doice,  and  there  said  that  tbe  objection  ^ould 
have  been  sustained  because  tbe  evidence  of- 
fered was  irrdevant,  does  not  imply  that  at 
the  time  it  was  offered  the  ssme  reason  was 
aarivoad  why  it  should  be  rejected  as  was 
aarignad  as  «  reason  why  a  new  trial  should  be 


granted  because  ot  its  admission.  In  other 
words,  there  was  as  to  this  ground  no  legal  as- 
Bignment  of  error,  and  the  court  could  properly 
disregard  it  in  passing  upon  the  motion  for  a 
new  triaL" 

In  Bray  v.  Walker,  112  Ga.  804,  37  S.  E. 
S70.  the  court  said: 

"One  of  the  grounds  of  the  motion  for  a  new 
trial  is  'because  tbe  court  erred  in  admitting 
the  fl.  Cs.  in  said  case  in  evidence  over  the  ob- 
jections of  claimants.'  It  has  been  repeatedly 
ruled  that  a  ground  in  a  motion  for  a  new  trial 
complaining  of  alleged  error  in  admitting  evi- 
dence cannot  be  considered  by  tbls  court  when 
it  does  not  appear  from  the  asdgnment  of  error 
in  the  motion  what  objection  was  made  by  the 
movant  to  the  introduction  of  the  evidence. 
This  court  will  not  look  through  the  brief  of 
evidence  in  order  to  ascertain,  if  possible,  there- 
from what  objecti<m,  if  any,  was  made  to  the 
admiRsion  of  evidence.  Taylor  v.  State,  106  Ga. 
847,  33  S.  E.  m" 

In  passing  upon  a  similar  question  the 
Indiana  Appellate  Court,  In  Stont  v.  Ilarlem, 
20  Ind.  App.  200.  50  N.  E.  402,  48  N.  B.  235, 
said: 

"A  motion  for  a  new  trial  must  be  sufficiently 
certain  and  specific  to  enable  the  court  to  iden- 
tify the  rnUngs  without  resort  to  sny  other  part 
of  the  record.  This  conrt  cannot  look  to  tlie 
bill  of  exceptioDs  to  aid  the  motion,  for  the  rea- 
son that  the  bill  was  sot  on  file  at  the  time 
the  motion  was  presented  to  the  trial  court  It 
most  appear  that  tbe  ruling  was  fairly  present- 
ed to  the  trial  court  for  review  before  any  qusa- 
tion  can  be  presented  to  tb»  appellate  tribunal** 

In  12  Cyc  745,  the  doctrine  la  thus  stated: 
"The   moving,  papers  ehould   specify  with 

deamess  and  certainty  the  grounds  on  which 

a  new  trial  Is  sought.  •  •  • »» 

See,  also,  Chestnut  t.  State,  112  Ga.  866, 
37  S.  E.  384,  and  3  C.  J.  967. 

We  cannot  assume  that,  because  appellant 
objected  to  the  Introdnctlmi  of  this  evidence 
on  certain  grounds  at  the  trial,  the  same  ob- 
}ectl<H3s  were  argued  by  him  on  the  hearing 
of  the  motion  for  a  new  trlaL  It  was  his 
duty  to  clearly  specify  tbe  grounds  of  his 
objection  In  his  motion  for  a  new  trial,  and, 
not  having  properly  done  b<^  no  qnestlon  on 
these  points  Is  presented  for  onr  considera- 
tion. 

[2]  2.  Appelant  argues  that  the  court  err- 
ed in  not  Instructing  the  Jury  that  George  B. 
Moss  was  an  accomplice,  and  as  to  the  efiTect 
to  be  given  the  testimony  of  snch  a  witness. 
The  proposition  of  law  for  wbldi  appellant 
contends  was  contained  In  an  objection  to 
the  instructions  given  by  the  court.  The 
Assistant  Attorney  General  contends  that, 
as  the  instructions  of  the  court  and  the  ex- 
ceptions thereto  were  not  a  part  of  the  rec- 
ord by  bill  of  exceptions,  they  are  not  before 
the  court  for  any  purpose.  Without  deciding 
what  constitutes  record  pr<^r  or  whether 
or  not  the  Instructions  of  the  court  in  this 
case,  and  the  exceptions  mentioned,  are  a  part 
of  the  record  In  this  case,  either  by  way  of 
record  proper  or  by  bill  of  exceptions,  we 
wIU  assume  that  the  question  urged  by  ap- 
pellant is  properly  before  ns.  Tbe  objection 
of  the  defendant  reads  as  follows: 

"ffi)  The  defendant  excepts  to  the  fsilnre  oi 
the  court  to  Instruct  the  Jury  that  the  witness 
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George  B.  Hoss  Is  an  accomplice  In  the  C(ho- 
misBion  of  the  crime  charged,  if  in  fact  there 
was  such  crime,  and  that  the  Jury  should  re- 
ceive bis  testimony  with  caution  and  suepicion, 
and  that  the^  should  not  convict  the  defendant 
upon  the  testimony  of  the  said  George  B.  JUobb 
unless  they  believe  this  testimony  to  be  true 
after  a  careful  and  cautious  scrutiny  of  the 
same." 

The  evidence  on  the  part  of  the  state 
tended  to  show  that  Gewge  B.  Hosa  delivered 
to  appellant  the  sum  of  ¥45,  and  ^pellant 
thereafter  delivered  the  papera  In  the  two 
cases  to  George  B.  Moas.  a%is  testinuwy  was 
denied  In  whole  by  appellant,  and  he  at- 
tempted to  acoount  tot  the  loss  of  the  custody 
of  the  papers  In  the  two  cases  by  stating  that 
while  he  was  absent  from  the  state  those 
papers  had  been  taken  from  bis  office  and 
had  never  been  returned.  Assuming  that 
evidence  Introduced  by  the  state  showed  tbe 
witness  Moss  was  an  accomplice,  the  evi- 
dence on  the  part  of  the  appellant  tended  to 
contradict  that  conclnalon.  The  requested 
instruction  or  exception  assumes  that  Moss 
was  an  accomplice,  whereas  it  appears  that 
there  was  a  conflict  of  evidence  on  ttu  ques- 
tion. 

In  30  L.  R.  A.  (N.  S.)  704,  706,  will  be 
found  reported  the  case  of  Feeble  v.  Coffey, 
161  Cal.  433,  119  Pac.  901.  The  appellant 
was  convicted  of  having  agreed  to  receive 
and  receiving  a  bribe.  He  was  incumbent 
of  the  public  office  of  supervisor.  The  court, 
among  other  things,  said: 

'*When  the  goeation  of  an  accomplice  arises 
in  the  trial  of  a  case,  the  general  and  accepted 
rule  is  for  the  court  to  Instruct  the  jury  touch- 
ing the  law  of  accomplices,  and  leave  Uie  ques- 
tion whether  or  not  the  witness  be  an  accom-. 
plice  for  the  decision  of  the  jury  as  a  matter 
of  fact   •   •  • 

"Whenever  the  facts  themselves  are  in  dis- 
pute, that  is  to  say,  whenever  the  question  Is 
whetiier  the  witness  did  or  did  not  do  certain 
things,  which,  admittedly,  if  he  did  do  them, 
make  him  an  accomplice,  the  jury's  Gnding  up- 
on similar  principles  is  not  disturbed.  But 
*  *  *  where  the  acts  and  conduct  of  the  wit- 
ness are  admitted,  it  becomes  a  question  of  law 
for  the  court  to  say  whether  or  not  those  acts 
and  facts  make  the  witness  an  acctHnpUce^" 

This  is  in  haimony  with  the  view  that  the 
court  cannot  cbarge  as  a  matter  of  fact 
when  the  fact  Is  in  dispute.  It  Is  unneces- 
sary to  dte  further  authority  on  this  prop- 
oeltltm.  Suffice  It  to  say  that  whether  as  a 
mattor  of  law  the  witness  was  an  accom- 
plice would  depend  upon  the  facts,  and,  the 
facts  being  In  dispute,  the  court  was  not  au- 
thorized to  assume  the  truth  of  one  or  the 
other  aide.  Therefore  the  requested  Instmc- 
tlou  was  properly  refused. 

The  Judgment  of  the  court  la  therefore  af- 
firmed; and  it  Is  so  ordered. 

ROBERTS,  C.  J.,  and  PARKEB,  X.  con- 
car. 

On  Motion  fw  Behearlng. 

HAMNA,  J,  AppeHant  has  fliiid  ■  motion 
for  rehearing  In  this  omb.  He  relisa  on 
three  separate  propoiritloni  tfawin. 


[8}  L  The  first  Is  that  an  Instmctlon  giv- 
en by  the  court  of  its  own  motion  was  erro- 
neous. Counsel  for  appellant  admit  that 
this  point  was  not  raised  In  this  case  In  the 
lirst  Instance,  but  Insist  that  It  was  raised 
at  the  oral  argument,  and  that  the  court  ftill- 
ed  to  pass  ibereon.  The  rule  announced  In 
the  case  of  Stat6  v.  McKnigfat.  21  N.  M.  14, 
48,  16S  Pac.  76,  via.  that  new  and  original 
questions  cannot  be  presented  for  the  first 
time  on  motion  for  rehearing.  Is  c<mtrolllng 
on  this  point.  The  duty  of  counsel  was  to 
mahe  the  point  in  his  brief,  as  required  by 
section  1,  role  8  (158  Pae  xli),  of  the  niles 
of  this  court.  Not  having  done  so,  the  point 
cannot  be  considered  as  having  been  present 
ed  properly  In  the  first  instance.  Had  ap- 
pellant made  the  point  first  on  the  oral  ar- 
gument and  filed  a  supplemental  brl^  there- 
on, the  situation  might  be  such  as  to  penult 
us  to  hold  othenvise.  Not  having  in^^rly 
presented  the  point  In  the  first  Instance,  it 
cannot  be  presorted  as  a  new  Question  on 
motion  for  rehearing. 

L4]  2.  Hie  Indictment  was  drawn  under 
section  IQTO,  Code  1915.  Tliat  section  pro- 
vides: 

"Every  person  who  shall  give  any  sum  or 
sums  of  money  •  •  •  to  any  •  •  *  jns- 
tice  of  the  peace  acting  within  the  state,  in  or- 
der to  obtam  or  procure  any  opinion,  judgment 
or  decree  or  to  influence  or  corrupt  any  such 
judge  or  juetlee  to  be  more  favorable  to  one 
party  than  to  the  other  in  any  cause  or  action 
or  suit  or  matter  pending  or  to  be  brought  be- 
fore said  judge  or  juBtice;   •  •   •  and  tbe 

•  •  *  justice  of  the  peace  •  •  •  irtio 
shall  in  any  way  accept  or  receive  •  •  • 
said  money  *  •  *  shall  be  deemed  guilty  of 
bribery,   *  • 

The  indictment  alleged  the  following.  In  so 
for  as  tbe  same  Is  material  hereto: 

"That  •  •  •  on  the  1st  day  of  January 
in  the  year  one  thousand  nine  hundred  and 
fourteen  Robert  N.  Williams  was  the  duly  elee^ 
ed,  qualified,  and  acting  Justice  of  tbe  peace, 

*  *  *  whereupon  one  Bay  Moss  being  then 
and  there  charged  with  an  offense  against  the 
laws  of  the  state  of  New  Mexico,  to  wit,  with 
the  crime  of  carrying  concealed  weapcKDs  in 
and  about  a  settlement  in  said  county  and  state, 
the  said  Ray  Moss  being  charged  by  complaint 
with  saidT  crime  before  said  Robert  N.  Wil- 
liams, and  the  said  Robert  N.  Williams,  then 
and  there  having  jurisdiction  to  bear  and  de- 
termine said  cause,  upon  investigation  tliereof 
and  hearing  of  evidence  therein,  rendered  judg- 
ment in  said  cause,  and  adjudged  and  sectenoed 
the  said  Ray  Mosa  to  make  and  pay  a  fine  to 
the  state  of  New  Mexico  in  the  sum  of  $60,  and 
adjudged  and  sentenced  him  to  serve  a  term  of 
30  days  In  the  county  jail,  •  •  •  whereupon 
the  said  Ray  Moss  prayed  an  appeal  from  said 
judgment  and  sentence  aforesaid  to  the  next 
term  of  the  district  court  of  Curry  county  to  be 
bolden  thereafter  *  ♦  •  on  the  9th  day  of 
February,  nineteen  hundred  and  A>nrteeD,  and 
therenpon  the  said  Ray  Moss  executed  an  ap- 
peal bond  to  the  state  of  New  Mexico,  which 
said  appeal  bond  was  accepted  and  filed  by  the 
said  Bobert  N.  Wifiiams,  as  justice  of  the  penes 
aforesaid,  and  said  appeal  was  allowed,  and 
the  defendant,  Bay  Mobs,  Was  relssssd  fran 
custody,  and  thereafter,  on  the  16th  day  of 
January  In  tite  yeftr  one  tlioueand  nine  hundred 
and  fourMen,  *  *  *  the  said  Robert  M.  Wi}> 
lisnis,  being  flwa  and  Aen  justice  o(  the  peace 
as  asnraald,  *  •  •  then  aad  thm  din  nn- 
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iawtaOs,  fdoniovtlr.  wul  commtlj  accept  and 
receive  from  one  George  B.  Mobs  the  sam  oi 
^Ui  *  *  *  as  a  bribe  and  pecuniary  reward 
to  influence  and  induce  hitn,  tne  said  Robert  N. 
Williams,  to  diamias  and  deliver  over  all  ibe 
papers  *  *  *  pertaining  to  and  concerning 
die  case  oi  the  State  of  New  Mexico  t.  Bay 
HoBB,  *  *  *  and  not  to  send  up  said  papers 
to  the  connty  clerk  of  Ourry  county,  as  required 
by  law,  and  be  did  then  and  there,  by  reason  of 
said  pecaniary  reward  aforesaid,  deliver  up  and 
Borrender  the  warrant  ♦  •  *  and  other  pa- 
pers pertaining  to  nnd  concerning  the  case,  to 
George  B.  Mois.  to  bo  by  him  deMroyed  and 
withheld  from  the  clerk  of  the  district  court  to 

Srevent  the  further  prosecution  of  the  said  Kay 
[OBS.    •  ♦ 

The  indictment  is  subject  to  criticism  In 
many  respects.  The  appellant  contends  that 
It  Is  defective  In  that  it  ftdls  to  show  that 
the  matter  was  pending  before  the  Justice  of 
the  peace  and  affirmatively  shows  that  the 
case  of  State  of  New  Mexico  v.  Ray  Moss 
was  not  pending  before  the  appellant,  as  Jus- 
tice of  the  peace,  at  the  time  the  alleged  act 
of  brll>ery  took  place.  The  appellant  either 
misconceives  the  terms  of  the  inflictnient  or 
the  requirements  <rt  the  stfltnte  under  which 
the  Indictment  was  drawn.  The  statute  not 
only  includes  acts  of  bribery  In  pending 
canses,  actions,  and  anlts.  bat  tiwludes  also 
Priding-  "ttoatters."  Tba  nkmey  must  be 
paid  by  the  person  and  received  by  the  Jus- 
tice of  the  peace  for  an  oi^on,  Ju^ment, 
or  decree  of  tbe  latter,  or  to  influence  the 
latter  to  be  more  (avonible  to  one  party  than 
to  the  other  in  any  "matter"  pending  or  to 
be  brought  before  the  said  Justice  of  tbe 
peace  The  appellant  assnmes  that  no  offi- 
cial matter  was  pending  before  the  appellant 
as  Justice  of  the  peace  at  the  time  the  act  of 
bribery  Is  alleged  to  have  taken  place,  be- 
cause the  case  of  State  of  New  Mexico. v. 
Ray  Moss  bad  been  tried  and  determined, 
and  the  appellant,  as  such  Justice,  bad  lost 
Jurisdiction  thereof  by  virtue  of  the  fact 
that  he  exhausted  his  official  power  in  that 
case  by  his  Judgment  and  sentence  and  the 
granting  and  perfecting  of  an  appeal  therein 
to  the  district  court  oC  Curry  connty.  We 
assnhie,  without  so  deciding,  that  the  pro- 
ceedings had  in  that  case  exhausted  the 
power  of  the  court  of  the  Justice  of  the 
peace  to  proceed  forther  <m  the  merits,  but 
it  should  be  noted  that  the  matter  of  the 
transntfttal,  as  well  as  possession  of,  the 
lupers  and  records  of  that  case  was  still 
totlged  with  tbe  Justice  of  the  peace  and  con- 
cerned his  official  duties  as  such  Justice  of 
tbe  peace.  Section  3222,  Code  1915,  provides 
that: 

"On  or  before  the  first  day  of  the  next  term 
of  the  diattict  court  for  the  county,  the  justice 
shall  file  in  the  office  of  the  clerk  of  said  court 
a '  transcript  of  the  mtries  mode  in  his 
docket  relating  to  tbe  ease,  tccetiwr  with  all 
the  papers  relating  to  the  suit" 

Tb»  statute  under  which  this  prosecutiou 
was  h^piu  Is  very  broad,  and  we  are  not 
JusUfled  in  narrowing  its  plain  import  by 
iatOTpretatloB.   Hie  statute,  it  is  ^dear,  in- 


cludes any  matter  over  which  the  Justice 
has  Jurisdiction,  and,  as  the  statute  cited 
supra  makes  it  the  duty  <^  the  Justice  of  the 
peace  to  retain  all  papers  in  cases  thereto- 
fore pending  before  him  and  transmit  them 
<m.  appeal  to  the  proper  authority  within  a 
specUied  time,  the  act  charged  in  the  Indict- 
ment falls  within  the  terms  of  the  statute. 
The  Justice  of  the  peace  did  not  lose  Juris- 
diction of  the  matter  of  certifying  these 
papers  to  the  proper  authority  simply  be- 
cause he  had  exhausted  his  Jurisdiction  of 
tlie  case  theretofore  tried  and  determined  by 
him,  assuming  that  he  did  lose  Jurisdiction 
thereot  Therefore  tbe  Indictment  is  not 
Insufficient  in  the  respect  mentioned  by  ap- 
pellant 

3.  The  third  and  last  point  concerns  tbe 
holding  of  this  court  in  the  fMmer  opinion 
on  the  question  of  the  extent  to  which  coun- 
sel must  go  in  pointing  out  alleged  errors  of 
the  trial  court  in  the  motion  for  a  new  trial. 
We  held  In  the  former  opinion  that  the 
grounds  of  error  In  the  motion  for  a  new 
trial,  so  far  as  the  same  concerned  the  first 
Ave  points  made  in  this  court  by  appellant, 
were  not  suflldently  spedflc.  Oounael  would 
have  US  hold  that,  because  all  of  mch  alleg- 
ed erron  concerned  the  admission  of  certain 
evidence,  which  he  Characterizes  as  wholly 
incompetent  and  highly  prejudicial  to  appel- 
lant, the  necessity  for  dearly  pointing  out 
to  the  court  the  objection  to  such  errtmeous 
action  does  not  exist  He  cites  numerous 
cases  and  azgoes  tiie  proposition  from 
several  standpc^ts,  but  we  are  convinced 
that  the  rule  laid  down  by  us  is  correct  and 
Is  applicable  to  this  case. 

Tbe  motiw  for  rehearing  will  tberefm 
be  d«iled ;  and,  it  Is  so  ordered. 

BOBBBTS,  C.  J.,  and  PARKDB,  con- 
cur. 


STATE  V.  RUGKEB.    (No.  1876.) 

(Supreme  Court  of  New  Mexico.  July  18,  lOlfl. 
Rehearing  Denied  Dec.  18,  1816.) 

(Sj/Uahus  ly  the  Court.) 

1.  Animau  €=»48—Hebi}Ees— Duties  ok. 

Section  31,  Code  1915,  makes  it  the  duty 
of  a  droven  when  the  stock  of  any  resident  sbaU 
intermix  with  any  drove  of  animals,  to  immedi- 
ately cut  out  and  separate  sudi  stock  from  sudi 
drove. 

[Ed.  Note.— For  other  eases,  see  Animals, 
Cent  Dig.  If  143, 144;  Dec  &g.  «3>48.] 

2.  Cbihinal  Law  ^=>744— TbiaIt- Jttbt  QtTEft- 
TION. 

The  credibility  of  witnesses  is,  in  all  casesi  a 

auflstion  for  the  Jury,  and  the  mle  applies,  al- 
liouEh  tbe  testimony  of  the  party  or  of  inter- 
ested witnesses  or  of  other  wttnesses  Is  uncon- 
tradicted. 

[Ed.  NotSL— For  other  eases,  sea  Criminal 
Law,  Cent  Dig.  H 1710, 1727. 1728;  Dw.  Dig. 
«»744.] 
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8.  Cbiminai  Law   ^=>1032(t)  —  Appeal  — 

Questions  Peesknted  Below. 
The  question  of  variance  between  the  brand 
alleged  in  the  indictment  to  have  been  upon  the 
alleged  stolen  animal  and  the  certificate  of 
brand,  introduced  in  evidence  upon  the  trial, 
will  not  be  considered  in  the  appellate  court 
where  such  question  was  not  raised  in  the  trial 
court.  State  v.  Klasner,  19  N.  U.  474.  145  Pac. 
679,  followed. 

[Ed.  NotCi^Far  oUier  casea,  see  Criminal 
Law.  Cent  Dig.  {  2842;  DecTMg.  ©=>1032(7).l 

4.  Cbihihal  IIaw  ^:»10e4(l)— AffeaIt-Nbw 
Tbux. 

No  alleged  errors,  unless  they  are  jurisdlc- 
tlonal,  will  be  considered,  except  those  set  oat 
in  the  motioD  for  a  new  trial. 

[Ed.  Note.^For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  I  2670;  Dk.  Dig.  «»1064(1).] 

0.  Cbiminal  Law  ^628(2)  —  Trial— Wrr- 

HBSBE8. 

Section  S142,  Code  1916,  which  provides: 
"Wh»D  an  indictment  is  found,  the  names  of 
the  witnesses  examined  before  the  grand  jury, 
most  in  all  cases  be  inserted  at  the  foot  ot  the 
indictment  or  indorsed  thereon  before  it  is  pre- 
sented  to  the  court"— is  directory,  and  it  is  not 
«ror  tor  the  trial  court  to  permit  a  witness, 
who  tartifled  before  the  grand  jury  and  whose 
name  was  not  properly  Indorsed  upon  the  in- 
dictment, to  testify,  where  defendant  did  not 
claim  or  attempt  to  show  surprise  or  prejudice 
by  reason  of  the  omission  of  the  name  of  aucb 
witness  from  the  indictment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1409 ;  Dec  Dig.  «=»628(2).] 

6.  Cbimisal  Law  «=»471— Evidence— Opin- 
ion Evidence. 
Where  the  jury  has  an  equal  opportunity  ot 
determining  whether  a  character  appearing  up- 
on a  certificate  of  brand  corresponds  with  a  sim- 
ilar diaracter  ^own  in  the  indictment,  as  has 
a  tendered  witness,  there  la  no  error  ui^n  the 
part  of  the  court  in  refusing  to  permit  Boch 
witness  to  testify  as  to  whether  such  charac- 
ters are  the  same  or  disidmilar. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  %  10C9;  Dec  Dig.  «s>471.] 

Appeal  from  District  Court,  Bio  AzrUMi 
Gonnty;  E.  0.  Abbott,  Judge. 

Sam  Rncker  was  (onTlcted  of  larceny  of 
cattle,  and  he  appeals.  Affirmed. 

J.  H.  Crist,  of  Santa  ¥6,  for  appellant. 
H.  S.  Bowman,  Asst  Att7.  Cten.,  for  the 
State. 

ROBERTS,  C.  J.  Appellant  was  tried  In 
the  district  court  of  Rio  Arriba  county,  at 
the  June,  1915,  term  of  court,  ui>on  an  in- 
dictment charging  him  with  the  larceny  of 
one  head  of  neat  cattle,  the  property  of  Cl- 
priano  Pefia.  The  Indictment  alleged  that  the 
cow  In  question  was  branded  "C  I  P**  on  the 
left  side.  Appellant  was  found  guilty  by  the 
Jnry,  aad  sentenced  by  the  court  to  serve  a 
term  In  the  state  penitentiary  and  to  pay  a 
fine  to  the  state.  From  this  Judgment  he 
ai«>ealB. 

The  facts  established  by  the  state  were: 
That  on  the  16th  day  of  Jnne,  1912,  appel- 
lant was  driving  a  bunch  of  cattle  northward 
along  the  public  highway  at  a  place  called 
Chupadero,  in  Rio  Arriba  county.  GIpriano 
PeCa  lived  near  Chupadero,  said  place  pos- 


sibly beifls  within  tbe  llmlto  ot  Ui  otOe 
range.  Before  he  rouhed  Chupadero  a  man 
eDtt>loyed  by  Mr,  PeSa,  Fernando  Torrez, 
aooompanled  by  Lemardo  OhaveE,  Joined  ap- 
pellant a  half  mile  or  so  south  of  Chnpa- 
dero,  and  accompanied  him  to  that  plac^ 
where  appellant  stopped  with  the  cattle.  At 
that  iilace  be  cooked  and  ate  dinner,  and 
while  he  was  so  engaged  the  two  men  named 
and  Julio  Galleeos  rode  tbron^i  the  herd 
looking  for  attle  btionging  to  Ifr.  PeSa. 
They  found  a  cow  branded  with  his  brand, 
and  Gallegos  asfted  aKKllant  where  be  got 
the  animal,  to  which  appellant  replied  that 
be  had  purchased  her  from  the  GOrdovas. 
Within  a  few  days  PeSa  searched  diligently 
for  hla  animal  and  failed  to  find  her.  Appel- 
lant denied  this  oonTersatlon;  admitted  that 
the  three  men  visited  hla  camp ;  denied  that 
he  bad  seen  the  cow  desciibed  by  them,  and 
stated  that  at  Chupadero,  after  he  and  his 
brother  had  eaten  their  dinner,  together  with 
two  other  men  named  Lee  and  Houghton, 
who  had  Joined  them  while  there,  he  proceed- 
ed to  and  did  cut  out  all  tbe  stray  cattle  in 
the  herd,  numbering  some  eight  or  ten  hetuL 
Bis  brother  and  Lee  and  HougbtMi  all  tes- 
tified to  substantially  the  same  facts,  ex- 
cept the  three  last  named  stated  that  they 
saw  the  cow  described  by  the  state's  witness- 
es, and  that  she  was  cut  out  at  that  place 
and  started  back  with  the  other  cattle  elimi- 
nated from  tbe  herd.  The  cattle  Inspector 
who  Inspected  the  cattle  before  their  de- 
livery In  Colorado  testified  that  be  found 
no  cow  branded  "C  I  P,"  or  bearing  any  simi- 
lar brand ;  that  the  <»ily  brands  found  upon 
the  cattle  were  tbose  disclosed  bj  hla  In- 
spectloQ  certificate,  wbltih  was  produced  and 
offered  In  evidence^ 

Tbe  Indictment  waa  predicated  upon  Hut 
portion  of  section  161S,  Code  1016,  reading  as 
f<^w8: 

"Ans.  person  who  shall  steal,  embenle  or 
knowingly  kill,  sell,  drive,  lead,  or  ride  away, 
or  in  any  manner  deprive  the  owner  of  the  im- 
mediate possession  ox  any  neat  cattle  *  *  * 
shall  he  punished  by  imprisonment  [etc]." 

[1]  Section  81,  Code  1916,  makes  It  the  dnty 
of  a  drover,  when  the  stock  of  any  resident 
shall  Intermix  with  any  drove  of  animals,  to 
Immediately  cut  out  and  separate  such  stock 
from  said  drove.  This  section  was  designed 
to  protect  the  cattle  raisers  of  the  state  from 
larceny  of  their  cattle  b^  people  passing 
through  the  country  with  herds  of  cattle  and 
permitting  the  cattle  of  others  to  become  in- 
termingled with  those  being  so  driven.  In 
such  case,  without  the  above  statute.  It 
would  be,  In  many  Instances,  Impossible  to 
establish  the  guilty  Intoit  of  tbe  drover. 

In  this  case  appellant  argues  that  the  evi- 
dence is  Insufficient  to  sustain  the  verdict 
of  the  Jury.  But  this  cannot  be  true.  If  tbe 
evidence  of  tbe  witnesses  tor  the  state  ia 
accepted  as  true,  and  that  given  by  flppel- 
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liBt's  own  wltnesws  be  dlsbdleved.  Accept- 
ing the  state's  erldenoe  u  true,  we  have  the 
facts  eetabllahed:  That  appellant  was  driv- 
ing a  herd  of  cattle  through  the  ootmtry. 
That  Pefia's  animal  was  found  in  bis  herd, 
and  bad  been  driven  In  said  herd  for  some 
distance.  When  confronted  with  the  fact 
that  he  was  driving  away  an  animal  that  did 
not  belong  to  htm,  he  claimed  that  he  had 
purchased  the  animal  from  one  of  the  Cordo- 
vas. All  this,  if  true,  established  all  the 
elements  essentiali  to  constltnte  an  cffenee 
onder  section  1613,  supra. 

[2]  AK>^lant  argues,  however,  that  the 
Jary  had  no  right  to  disbelieve  the  witnesses 
who  testified  In  his  behalf,  to  the  effect  tbat 
at  Chupadero,  Immediately  after  the  state's 
witnesses  left,  he  cut  out  the  "C  I F"  cow,  and 
the  evidence  of  the  cattle  Inspector,  to  the 
effect  that  at  the  C<dorado  Uue  appellant  had 
no  cow  branded  "C  1  P"  In  his  herd.  Appel- 
lant, however,  In  this  contention  disregards 
the  well-established  rule  "that  the  credibility 
of  witnesses  Is,  In  all  cases,  a  question  for  the 
Jury."  3S  Cyc  1618.  It  would,  If  appellant's 
Tlew  were  to  prevail,  be  almost  Impossible 
in  any  case  to  secure  a  conviction,  for  the 
defendant  In  a  criminal  case  could  always 
testify  to  a  state  of  facts  which  could  not 
be  omtradicted  by  others.  The  rule  applies, 
Rithoagh  the  testinumy  of  the  party  or  of 
Interested  witnesses  or  of  other  witnesses  Is 
nnooitradlcted.  S8  Cyc.  1S18.  Here  the  Jury 
saw  all  the  witnesses  and  observed  th^r  man- 
ner and  demeanor  while  testlfjrlng,  sensed  the 
atmosphere  of  the  trial,  and  It  was  within  Its 
province  to  believe  or  disbelieve  the  testi- 
mony of  appellant  and  his  witnesses.  Oer- 
tainly,  even  frcanl  the  record,  there  were 
bets  and  circumstances  appearing  whleb 
might  tend  to  cause  a  reasonable  mind  to 
eiAertaln  grave  doubts  as  to  whether  the 
appellant  and  his  witnesses  were  testifying 
to  the  truth.  For  example,  the  cattle  in- 
jector's certificate  had  .been  changed  so  as 
to  show  more  cattle  bearing  a  designated 
brand  than  had  originally  been  made  to  ap- 
pear. The  cattle  inq>ector  testified  that  he 
made  the  change,  but  this  labored  attempt  to 
explain  away  admissions  theretofore  made 
to  the  district  attorney  to  the  contrary  evi- 
dently destroyed  the  value  of  his  testimony 
with  the  jury.  X^lliewlae,  the  evldeuoe  of 
I«e  and  Houghton,  who  appeared  upon  the 
scoie  Immediately  after  the  state's  witnesses 
left,  was  not  very  convincing.  They  were 
not  able  to  state  satisfactorily  how  they 
were  able  to  arrive  at  Chupadero,  without 
barhig  met  the  state's  witnesses,  or  any  oth- 
er person.  They  attempted  to  explain  the 
fact  by  saying  they  came  by  an  "unused 
trail,"  leaving  the  main  road  some  two  or 
three  miles  below  Chupadero.  The  jury 
elected  to  diabeyeve  them,  and  under  the 
Acts  and  circumstances  we  cannot  say  that 
tl>en  was  an  arbitrary  disregard  of  the  erl- 
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[S]  Appellant's  next  contention  Is  tbat 
there  is  a  fatal  variance  between  the  allega- 
tion of  brand  in  the  Indictment  and  the  brand 
as  proven  on  the  trial  by  the  certificate  In- 
troduced in  evidence.  This  aaestlon,  how- 
ever, was  not  raised  In  the  trial  court; 
hence  cannot  be  considered  here.  State  v. 
Klasner,  19  N.  M.  479,  14S  Pac.  679. 

It  iq  true  appellant  objected  to  tbe  ad- 
mission in  evidence  of  the  brand  certificate, 
because  It  did  not  correspond  with  the  alle- 
gation in  the  indictment;  but  he  is  not  here 
complaining  of  tbe  actiini  of  the  court?  In 
permitting  the  brand  certificate  to  go  to  the 
Jury. 

In  preparing  Indictments  it  Is  unnecessary 
to  describe  the  brand  found  upon  alleged 
stolen  animals,  and  by  so  doing  the  district 
attorneys  may  frequently  be  confronted  with 
questlcms  of  variance. 

[4]  Hie  defendant  failed  to  request  tbe 
court  to  charge  that  it  was  Incumbent  upon 
tbe  state  to  prove  that  the  brand  upon  tbe 
animal  found  in  defendant's  possession  was 
the  same  brand  as  that)  described  in  the 
indictment.  It  is  tme  he  did  except  to  the 
failure  tbe  court  to  <^rge  that  "the 
brand,  'O  I  P,'  alleged  In  tbe  Indictment,  was 
a  material  all^tlon,  and  that  the  proof 
must  show  that  that  was  the  brand  used 
on  tbe  animal  In  questttm,"  bnt  he  tailed  to 
Incorporate  this  alleged  emv  In  bis  motiwi 
for  a  new  trial;  bence  under  the  weUres- 
tabUAbed  rule,  that  "no  alleged  errors,  unless 
they  are  Jor^dlctlonal,  will  be  considered, 
except  those  which  are  set  out  in  tiie  motion 
for  a  new  trial"  (U.  B.  t.  Oook,  15  M.  M.  124, 
103  Pac.  8DS;  State  v.  BoUovray,  19.  N.  M. 
528,  146  Pac.  1066,  L.  &.  A.  191BF,  922),  this 
questltm  is  not  here  for  review. 

Whether  the  brand  upon  the  animal  In 
question  corresponded  with  the  brand  as  al- 
lied In  the  indictment,  and  also  with 
certificate  of  brand  introduced  In  evidence, 
was  for  the  Jury  to  determine,  under  proper 
lnstnictl<nis  from  the  court,  unless  tbe  vari- 
ance was  do  patent  that  tbe  court  oonld  say, 
as  a  matter  of  law,  that  the  variance  existed. 
And,  even  so,  it  was  Incumbent  uptm  the  de- 
fendant to  Invoke  a  rul^g  1^  the  oourt  upon 
tbe  question  of  variance  by  a  motion  for  an 
instructed  verdict,  or  In  some  other  appro- 
priate manner,  before  he  can  here  raise  the 
question.  In  tbe  case  ct  State  t.  Klasner, 
19  N.  M.  474, 145  Pac.  679,  we  said: 

"The  courts  generally  bold  that  tbe  question  of 
variance,  unless  raised  in  the  coart  below,  can- 
not be  reviewed  in  an  appellate  court" 

Appellant  insists  that  the  court  erred  in 
permitting  the  brand  certificate  to  be  intro- 
duced in  evidence,  because  the  brand  ther^ 
exhibited  did  not  correspond  with  tbe  brand 
described  In  the  indictment.  The  br^nd  de- 
scribed in  the  Indictment  was  "O  I  P,"  whUe 
that  shown  upon  the  certificate  was  **C  /  P." 
Whether  the  middle  character  of  the  lattor 
brand  was  Intended  for  an  *T*  or  a  "sbuh," 
as  oonteuded  by  awe^lAQt*  was  txa  tbe  Jsiy 
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to  determine,  under  proper  InstnicttoiB  from 
tbe  court  Ae  stated,  no  question  la  here  for 
review  nptm  tbe  InstrocttonB  In  tfala  regard; 
benoe  there  is  no  reversible  error  sbown. 

[I.  B]  Appellant  next  complalnii  of  the  le- 
fnsal  of  the  court  to  pcarolt  him  to  Aow  1^ 
tbe  witness  Daggett  the  cnstom  stray  cat- 
tle to  intermingle  with  a  drover's  herd  while 
driving  tbem  through  the  country,  and  the 
practice  of  such  drovers  to  atop  at  stated 
pOTlodB  and  cut  than  out  The  statute,  re-, 
ferred  to,  requires  tbe  drover  to  cot  out  such 
cattle  Immediately,  ai^  makes  him  nibject 
to  Indlctmoit  for  larceny  upon  a  folluxe  so 
to  do.  Oertalnly  It  would  not  be  permissible 
to  Invalidate  the  statute,  or  render  Ite  pro- 
visions nugatory  proof  of  a  custom  or 
practice  by  drovers  In  contravention  of  the 
express  provlsicais  of  tbe  statute.  This  was 
offered,  so  counsel  states,  to  negative  a  guilty 
Inteat  This  could  only  be  negatived  by  proof 
of  compliance,  or  bona  fide  attempt  to  com- 
ply, with  the  requirements  of  the  statute. 
Here  the  defendant  stated,  as  shown  by  the 
proof  offered  by  the  state,  that  he  had  pur- 
chased the  cow  in  question  from  a  man  nam- 
ed Cordova^  which  was  untrue,  and  this 
statement  by  him,  unexplained,  certainly  was 
sufficient  to  establish  a  guilty  intent,  if  such 
was  required  by  proof  other  than  the  fact 
that  he  had  the  cow  in  bis  possession. 

Upon  the  trial  the  state,  over  appellant's 
objection,  offered  one  Julio  Gallegos  as  a  wit- 
ness, who  testified  that  he  saw  the  cow  in 
question  In  appellant's  herd,  and  that  appel- 
lant stated  to  him  that  he  had  purchased  the 
animal  from  one  of  the  Cordovas.  This  wit- 
ness, BO  the  record  shows,  testified  as  a  wltr 
ness  before  the  grand  Jury,  and  his  name  was 
indorsed  upwi  the  indictment  as  "Julian." 
The  names  "Julio"  and  "Julian,"  In  Spanish, 
are  not  Idem  sonans;  hence  the  question  aris- 
es as  to  whether  the  statute  (section  3142, 
Code  1915)  Is  mandatory  or  directory.  This 
section  reads  as  follows: 

"When  an  indictment  Is  found,  the  names  of 
the  witnesses  examioed  before  tbe  grand  jury, 
must  In  all  cases  be  inserted  at  the  foot  ot  Uie 
Indictment  or  indorsed  thereon  betm  It  is  vn- 
•ented  ta  the  court" 

In  many  of  tbe  states  statntoiy  provisions 
of  a  somewhat  sImUar  Import  will  be  found. 
While  different  language  is  employed,  the  ob- 
ject of  all  such  statutes  Is  to  require  the  In- 
dorsCTient  of  the  names  of  all  tbe  material 
wltaesses  upon  the  ladlctment.  In  order  that 
the  defendant  may  know  the  names  of  his 
HccuBers,  and  thus  be  enabled  to  prepare  his 
defense;  In  other  words,  to  prevent  bis  being 
taken  by  surprise  upon  tbe  trial,  to  his  preju- 
dice. The  courta,  as  a  general  rule,  hold  such 
statates  directory.  BIsIm^'s  New  Criminal 
Procedure,  §  868a.  In  swne  of  the  states  it  Is 
expressly  provided  that  witnesses  whose 
names  are  not  so  Indorsed  ^all  not  be  per- 
mitted to  testify,  end  In  others,  that  the  In- 
dietmeht  so  failiog  In  this  regard,  shall  be 


quashed.  m  have  wo  >Mat*  pnueton 
Ing  the  effect  at  audi  omtestoo.  To  hold  that 
the  trial  court  oonld  not  propevly  pomlt  & 
witness  to  testify,  whose  name  had  not  been 
so  Indorsed,  In  the  absence  of  a  Rawing  at 
surprise  or  Injury  to  the  defteidant,  would 
be  the  placing  of  form  before  substance. 

In  tbe  pnsoit  case  the  appellant  stated  his 
objecthm  upon  the  dngle  gnmnd  tbat  the  wit- 
ness* name  had  not  been  Indwsed,  as  requir- 
ed by  the  etatnte.  He  made  no  elalm  that  lie 
was  snrprlsed  or  prejudiced  by  the  fhllnre  of 
the  state  to  so  Indorse  the  name  of  the  wit- 
ness, and,  Indeed,  the  reccod  In  tJie  case  &lls 
to  dlsdose  any  possibility  ot  snt^lse  or  prej- 
udice. Eivery  one  present  at  the  time  of  tbe 
alleged  conversatlmi  was  present  and  tes- 
tlBed  as  witnesses  in  the  case,  and  we  fail  to 
see  bow  appelant  could  have  bem  bmellted 
had  the  name  been  Indorsed  as  required. 

We  conclude  that  the  statute  In  question 
Is  directory;  and,  where  a  defendant  objecte 
to  a  witness  testifying  fOr  the  state  whose 
name  has  not  been  indorsed  npoa  the  indict- 
ment, he  having  testified  before  the  grand 
Jury,  he  must  show  surprise  or  prejudice  be- 
fore the  trial  court  Is  warranted  In  excluding 
the  testimony  of  such  witness,  or  continuing 
the  cause  until  the  defendant  can  prepare 
to  meet  the  evidence  of  tbe  witness. 

Appellant  complains  of  the  failure  of  tbe 
court  to  permit  him  to  show  by  certain  wit- 
nesses, who  had  testlfled  to  a  state  of  tacte 
which  showed  that  they  were  experienced 
cattle  men  and  familiar  with  the  marks  and 
brands  used  upon  animals  within  tbe  state, 
that  the  brand  set  out  in  the  Indtetment  and 
tihat  exhibited  by  the  cutlflcate  ot  brand 
were  not  the  same,  thus  enabling  him  to  e»- 
tabllsh  a  variance  t»twem  the  all^tion  In 
the  Indictaiait  and  the  proof.  In  Jnstlflca- 
tlon  of  his  claimed  right  he  relies  upon  the 
cases  of  Asbew  v.  People,  23  Colo.  446,  48 
Pac.  624,  and  Miller  v.  Territory,  0  Arts.  128, 
80  Pac.  821.  These  cases,  however,  are  not 
authority  for  the  proposition  tor  wbiOi  be 
CDutends.  In  the  former  case  the  court  per- 
mitted the  state  to  diow,  by  expat  testi- 
mony, that  a  pwtlon  of  a  brand  remaining 
upon  the  hide  of  an  animal  was  a  part  of  a 
named  brand.  In  th^t  case  tbe  hide  from  an 
alleged  stolen  animal  was  found  with  a  part 
of  the  brand  cut  out  There  remained,  how- 
ever, sufficient  of  the  brand  to  enable  tbe  ex- 
perienced  cattle  men  to  testify  as  to  the 
original  brand  upon  the  animal.  Bnt  tiiere 
the  court  permitted  the  testimony  as  to  the 
brand  upon  the  hide  of  the  animal,  placed 
there  by  a  branding  Irtm.   Tbe  court  said: 

"It  is  well  known  to  all  judges  of  experience 
in  this  western  countr?,  where  animals  are 
branded  and  turned  loose  upon  the  public  range, 
that  brands  may  be  accurately  decohered  by 
^perts  which  are  unlnteltigilue  to  moss  who 
iiave  not  had  spedal  sUll  snd  Hcpsrisoee  in 
observing  the  same." 

The  court  then  proceeds  to  point  out  the 
reason  why  the  testimony  of  experte  Is  on- 
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ployed  In  dedpbeiins  the  brand  upon  tbe  aol- 
Dil,aiia  says: 

"Among  other  things  which  experienced  stock- 
mm  take  into  connderatlon  In  deciphering 
bnnda  may  be  mentioned  the  following:  The 
age  of  the  animal  when  branded,  ae  the  brand 
wlfirges  with  the  growth  of  the  animal:  the 
a)n(tition  of  the  branding  iron  as  to  the  degree 
to  which  it  ia  heated  when  applied  to  the  ani- 
mal; the  length  of  time  of  contact  of  the  hot 
brand  with  tbe  bide ;  the  age  of  the  animal  and 
the  time  of  the  year  the  hide  is  removed ;  end 
the  state  of  preservation  of  the  hide  at  tbe  time 
of  tbe  examinatian.  We  are  satisfied  that  these 
are  all  matters  with  reference  to  which  wit- 
neaaes  may  become  expert  and  upon  which 
oinnints  may  be  given  by  those  qualified  as  the 
result  of  expecienoe  and  observatioD." 

But  appellant,  In  this  . case,  was  not  calling 
for  an  expert  opinion  as  to  the  brand  upon 
the  animal  In  question,  but  was  attempting 
to  exhibit  to  the  witness  the  certified  copy  of 
tbe  brand,  which  was  compoeed  to  .two  type- 
written duiracters.  viz.  "C*  and  "P  "  with  an 
oblique  character  made  by  a  pen  and  ink, 
and  the  characters  exhibited  In  the  indlct- 
meot,  which  likewise  were  written  on  a  type- 
writer. The  only  matter  which  the  jury 
were  to  d^rraloe  was  whether  the  character 
vBoa  Oie  brand  certificate  was  a  letter  "I" 
or  some  other  character.  This  they  were  as 
fnUj  capable  of  determining  as  were  the  wlt- 
nems  who  testtlled  Qiat  tliey  wen  fkmlUar 
with  the  manner  and  method  of  branding 
cattle  and  had  had  long  experience  In  snch 
OMttOT  and  In  decohering  brands  upon  the 
uhnals.  If  some  question  had  been  raised 
ta  to  the  brand  appearing  up<n  tbe  animal  In 
question,  which  conld  only  be  determined  by 
deciphering  the  brand  upon  the  hide  of  the 
■uimal,  a  different  qnestlon  would  be  pre- 
■ented,  because  of  the  many  things  which 
algbt  enter  Into  the  deciphering  of  the  same 
Borrectly,  as  shown  by  the  expert  quoted 
fnm  the  Colorado  (qdnhm.  Wlgmore  In  his 
work  on  BMdence  (volame  S,  S  1918),  in  dis- 
eiuslng  the  question  as  to  when  oplalon  evl- 
deuce  is  admissible,  Kays: 

"Bat  there  is  also  a  third  group  in  which 
exdogion  most  take  place,  though  courts  seldom 
find  it  necessary  to  pt&nt  it  out,  namely,  where 
the  witness  would  detail  the  data  of  personal  oh- 
Krvatiim  (and  not  only  mere  inferences),  but 
the  trHnmal  baa  an  equal  opportmiity  (nc  per- 
•mal  observation." 

See.  also,  Jones  on  Bvldence*  r<A.  2,  f  359 
atseq. 

Wbetlier  tbe  diaracter  upon  the  brand  cer- 
tificate was  the  letter  "I*'  or  some  other 
character  conld  be  as  readily  and  easily  de- 
termined by  the  Jury  as  by  the  tendered  wit- 
ness; bence  there  was  no  error  In  excluding 
tbe  evidence. 

Appellant  complains  of  the  refusal  of  tbe 
court  to  give  his  requested  instruction  No.  1, 
but  he  cannot  complain  of  this  refusal,  be- 
cause tbe  coart,  by  its  instruction  No.  10, 
which  was  even  more  favorable  to  the  ac- 


cused that  the  requested  Instrvotlon,  covered 
tbe  same  gnmnd. 

For  the  reasons  stated,  the  jndgnent  will 
be  affirmed;  and  It  la  so  ordered. 

HANNA  and  PABKBR,  JJ^  concur. 


VANOE  LUMBER  CO.  v.  UNITED  STATES 

TRUST  00.  (No.  13614.) 
(Supreme  Court  of  Washington.   Dec.  6,  1916.) 

1.  Pbikcipai.  and  Aqbrt  «a»28((Q  —  Exist- 
ence or  AeEKOT  —  SmvioiciTOT  or  Evi- 

&BNCB. 

In  an  action  to  recover  the  stompage  reserv- 
ed by  the  owner  of  land,  brought  u^mst  a  bank 
in  which  part  of  the  proceeds  of  the  sales  of  the 
logs  cut  had  been  deposited,  evidence  held  not 
snflScient  to  warrant  setting  aside  the  finding  of 
the  trial  conrt  that  tbe  bank  was  not  made  the 
agent  of  the  buyer  of  tbe  ■*""''<»g  timber  to  pay 
the  stumpage. 

[Ed.  Note.-~~For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  |  41;  Dec.  Dig.  «»23(fi).] 

2.  PBINOXFAL  AHD  AOKNT  ^92(1)— IH8TBUC- 

TiONS  TO  AoKiTT— Modification. 
The  buyer  of  growing  timber  who  dlrecta  the 
bank  in  which  the  proceeds  from  sales  thereof 
were  deposited  to  pay  the  stumpage  reserved  to 
the  landowner  can  modify  such  instructions  ei- 
ther by  act  or  direction. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
^^^t  Cent  Dig.  8S  246.  692;  Dee.  Dig-  ^ 

3.  Banks  akd  Barkirq  «s»184(?)— DEFOsrra 
-<!oNVEaaion  of  Tamr  Puhd— Liabilitt 
or  Bank. 

A  bank  which  diverts  a  trust  fund  to  the 
payment  of  the  personal  debt  of  a  depositor  is 
liable  to  the  true  owner. 

[Ed.  Note.— ^or  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  %  m;  Dec  Dig.  «S3» 
1»4(7)0 

4.  Bankb  and  BAHKnia  «=E»lfl4(7>-- Dsrosrrs 
—  Tbtjbt  Funds  —  Application  to  Debts 
Due  to  Bank. 

Where  a  contract  for  tbe  sale  of  growing 
timber  did  not  reserve  a  lien  on  or  any  interest  in 
tbe  logs  cut  tor  the  atumpnge  or  even  provide 
that  such  stumpage  should  be  first  paid  out  of 
the  proceeds,  there  is  no  trust  imposed  on  the 
proceeds  which  will  render  the  bank  in  which 
they  were  deposited  liable  to  the  landowner  for 
the  amount  paid  out  for  supplies  to  the  buyer  or 
applied  br  the  bank  to  the  payment  of  advances 
made  by  it  to  the  buyer  to  enable  him  to  cut  the 
timber. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  $  362;  Dec  Dig.  «=» 
184(7).] 

Department  L  Appeal  from  Superior 
Court,  Grays  Harbor  County;  Ben  Sbedcs, 
Judge. 

Action  by  the  Vance  Lumber  Company 
against  the  United  States  Trust  Company. 
Judgment  for  defendant,  and  plaintiff  ap> 
peals.  Affirmed. 

W.  H.  At>el,  of  Montesano,  for  appellant. 
Hogan  it  Graham*  ot  Aberdeen,  tor  r» 
spondent. 

OHADWlOfC,  J.  Appellant  Tance  Lumber 

Company  and  one  C.  W.  Jensen  entered  into 
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a  loggtDg  contract  It  was  therein  agreed 
that  appellant  would  sell  all  the  mercbaDta- 
ble  timber  npon  a  certain  portion  of  sections 
29  and  S2,  township  17  north,  range  S  west; 
that  Jensen  would  cut  the  timber  and  market 
the  same  at  the  mills  upon  Grays  Harbor. 
The  material  parts  of  the  contract  follow: 
"It  is  agreed  by  and  between  the  Vance  Lumber 
Company,  a  corporation,  hereinafter  called  tfae 
party  of  the  first  part  and  C.  W.  Jensen,  herein- 
after caUed  the  party  of  the  second  part,  as  fol- 
lows: 

"The  party  of  the  first  part  hereby  agrees  to 
sell  to  the  party  of  the  second  part,  and  the  sec- 
ond par^  agrees  to  buy  from  the  said  party  of 
the  first  part,  all  of  the  merchantable  timber  of 
every  kind,  now  situate  npon  [certain  land], 

"In  consideration  whereof  the  said  eecond  par- 
ty agrees  to  pay  to  said  first  party  the  sum  of 
^.85  per  thousand  feet  for  said  timber;  that  he 
will  cut  aad  remove  said  timber  from  said  land 
within  one  year  from  this  date.  The  party  of 
the  second  part  agrees  to  commence  logging  opera- 
tions upon  said  lands  within  thirty  days  from 
date  hereof,  and  to  fuUy  complete  the  same  with- 
in one  year  from  date  hereof,  and  to  cause  the 
logs  cut  from  said  land  to  be  conveyed  to  the 
market  and  mills  upon  Grays  Harbor  and  sold. 

"Payment  fen*  said  timber  shall  be  made  at  the 
rate  of  $2.85  per  thousand,  at  the  time  said  logs 
are  sold  aa  follows:  The  first  party  has  an  op- 
tion of  being  paid  in  cash,  less  2  per  cent  or  to 
take  what  is  known  as  ninety  day  mill  paper,  at 
face  value  for  said  logs." 

Twelve  rafts  of  lo^  were  cnt  and  deliver- 
ed to  purchasing  mills  between  May  29,  1916 
and  September  17,  18^  The  proceeds  from 
the  sale  of  the  first  four  rafts  were  deposit" 
ed  by  the  pordiasers  to  Jensoi'a  credit  In  re- 
spondent bank.  Under  Jensen's  instructions, 
cashier's  checks  to  the  extent  of  per 
1,000  feet  board  measure  were  mailed  to  Jen- 
sen, and  he«  in  turn,  sent  them  to  ajvellant 
in  accordance  with  the  terms  of  the  contract 
Payment  for  the  flftti  raft  was  made  by  the 
purdiaslng  ndll  cwnpany  direct  to  Jensen. 
The  proceeds  received  from  the  sales  of  the 
sixths  seventh,  eighth,  ninth,  and  tenth  rafts 
were  deposited  with,  and  retained  1^.  re- 
spondent No  remittance  to  cover  the  con- 
tracted stvmpage  on  these  rafts  was  made 
either  by  ttie  bank  or  Jensen.  It  is  to  recover 
this  amount  that  tiie  present  acti<m  was 
brought  ^e  case  was  tried  to  the  court 
withont  a  Jury,  and  resulted  in  a  Judgment  of 
dbunlssal  for  the  defendant 

Appdlant  contenda  first :  That  respondent 
was  an  agent  of  Jensen  for  the  pnrpose  of 
paying  the  rtunipace,  and  that  tt  should  be 
permitted  to  recover  as  tor  money  had  and 
rec^ved;  second,  ttut  the  contract  operated 
as  an  equitable  assignment  of  the  proceeds 
of  the  sales  to  the  stent  ot  $2,86  per  thou- 
sand. 

[1]  ThB  record  does  not  establish,  in  that 
degree  of  certainty  that  would  warrant  ns 
In  overturning  the  findings  of  the  trial  court 
that  there  was  an  agency  on  tbe  part  of 
respondent  either  to  collect  or  disburse  all  or 
any  definite  part  of  the  in>oceedB  of  Oie  sale 
of  the  several  rafts  tor  the  account  of  Jen- 
sen or  for  the  benefit  of  app^ant.  Tbe  testi- 
mony, wboi  otmsidered  aa  a.wbol^  warrants 


the  conclaslon,  and  no  more,  that  re^KHident 
was  acting  under  the  direction  of  Jtsaat^ 
and  that  It  made  such  dlsbnrsementa  as  It 
was  from  time  to  time  directed  by  him  to 
make.  Some  of  the  testimony  given  by  Jen- 
sen would  Indicate  that  he  expected  respond- 
mt  to  pay  the  stum  page  out  of  the  proceeds, 
but  this  testimony.  If  otherwise  sufficient 
Is  greatly  weakened  by  circumstances  and 
by  the  conduct  of  Jensen,  who  collected  and 
disbursed  the  proceeds  of  one  or  more  rafts 
on  bis  own  account  and  who  must  have 
known  the  state  of  his  account  with  the 
bank.  The  testimony  clearly  shows  that  the 
bank  was  helping  him  to  flnan(»  his  enter- 
prise even  to  the  extent  of  allowing  an  over- 
draft against  rafts  not  yet  made  up  or  de- 
livered. 

[2]  There  was  no  privity  between  appel- 
lant and  the  respondent  The  obligation  of 
the  respondent  to  meet  Jensen's  contract 
with  appellant  must  If  sustained  at  all,  rest 
upon  the  grounds  of  an  express  dlrecHon 
on  the  part  of  Jensen  to  respondent  to  pay 
the  stumpage  first  out  of  any  funds  coming 
Into  its  hands.  If  we  grant  that  there  was 
'  such  direction,  we  must  grant  that  It  Was 
I  Jensen's  lawful  right  to  modify  his  instruc- 
tions either  by  act  or  direction.  We  have 
said  that  he  collected  and  disbursed  the  pro- 
ceeds of  raft  5  withont  the  aid  of  tfae  bank. 
As  for  the  remaining  rafts,  tt  cannot  be  said 
that  there  was  any  agency.    Jensen  says: 

"Q.  Did  you  have  a  subsequent  arrangement 

with  the  bank  as  to  these  later  rafts,  including 
raft  6  and  subsequent  rafts,  that  as  soon  as  these 
rsftfl  were  in  tidewater  or  It  was  certain  that 
they  were  coming  in,  yon  could  draw  against 
them,  against  the  prospective  proceeds.  In  yonr 
checking  account  in  the  bank,  and  that  that  mon- 
ey would  be  paid  back?  A.  Tea,  I  did.  We 
made  those  arrangements  from  time  to  tlm&  Q. 
Now,  what  were  those  arrangements?  A.  Call 
Mr.  Vandevort  up  and  tell  him  It  was  neeeBsary 
to  draw  against  the  account  and  tell  him  where 
the  logs  were.  Perhaps  they  would  he  at  the 
mill  and  the  logs  were  not  scaled  yet  or  they 
were  at  the  boom.  Q.  So  you  drew  against  the 
proceeds  of  the  logs  before  the  logs  were  at  the 
market?  A.  I  did  sometimea  Q.  Wasn't  that 
the  reason,  Mr.  Jensen,  that  there  was  no  money 
left  to  pay  stumpage  because  it  had  been  drawn 
out?  A.  Tes,  I  expect  that  bad  a  great  deal  to 
do  with  iL  Q.  Wasn't  that  the  actual  reason? 
A.  Well,  yes.  •  •  •  A.  Aa  I  remember  it 
Mr.  Vandervort  told  me  at  different  times  when 
I  went  down  there  just  how  I  stood.  Q.  And 
that  the  stumpage  was  not  paid?  A.  Tes.  Q. 
And  that  you  had  overdrawn  your  aeconut,  and 
there  was  not  anything  to  pay  it?  A.  Yes,  air. 
Q.  You  knew  you  were  spending  this  money  op- 
,erating  your  camp?  Thia  money  that  should 
have  gone  to  Yance  you  spent  it?  A.  Yes. 
•  •  ♦  Q.  You  came  to  my  office  Sunday  of 
this  week?  A.  Yes,  sir.  Q.  And  you  met  Mr. 
Vandevort  there?  A.  Yes,  sir.  Q.  And  at  that 
time  didn't  you  say  that  tbe  first  charge  against 
those  logs  at  all  times  was  to  take  care  of  the 
overdraft?  A.  Tes,  sir;  I  said  that  Q.  And 
didn't  you  say  also  that  every  check  you  drew 
against  that  of  any  kind,  except  perhaps  a  little 
personal  check,  went  to  the  operaUon  of  that  log- 
ging camp,  bUls  that  had  to  be  paid?  A.  Yea, 
sir.  Q.  Didn't  you  say  also  that  if  you  had  not 
bad  that  fire?  •*•<).  Didn't  you  say  that 
if  yon  bad  not  had  that  fire  you  would  have  had 
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Boner  to  psy  VsnceT  A.  I  said  that  If  it  had 
Mt  been  for  the  fire  the  logginc  operations 
ap  tbeie  woald  have  been  aU  risht" 

[1,4]  Connsel  fartlier. contends  tbat,  liuu^ 
fflndi  as  Jensen  bad  agreed  to  pay  appellant 
t2L35  per  thousand  stampege  "at  the  time 
bM  logs  are  sold,"  and  respondent  knew  that 
be  had  so  agreed.  It  is  to  be  charged  as  a 
trustee,  and  is  liable  as  for  a  crarerslon  of 
a  trust  fond.  That  a  bank  wbicb  dlTerts  % 
trust  fund  to  the  payment  of  the  personal 
debt  of  a  depraitory,  Is  liable  to  the  fame  owih 
er  i9  well  settled  by  outhorit^. 

We  find  no  element  that  would  attach  a 
trust  to  the  specific  fund.  The  c<Mitract  does 
Bot  In  any  way  reserre  an  interest  In  the 
logs  sold,  or  ibe  fund  to  be  realized  there- 
from. Appellant  Is  not,  as  to  third  parties, 
either  the  1^1  or  equitable  owner  of  the 
fond.  The  relation  of  debtor  and  creditor 
exists  between  Jensen  and  appellant,  and 
nothing  more.  No  lien  is  reserred ;  nor  floes 
the  contract  eren  provide  that  appellant  shall 
hare  the  first  proceeds  from  the  sale  of  the 
rafts.  If  Jensen  had  used  the  proceeds,  as 
be  did  part  of  them,  to  pay  for  the  apenses 
of  losing.  It  could  not  for  a  moment  be  as- 
serted that  the  ones  who  had  been  paid  were 
bonnd  to  account  to  aitpellant,  although  it 
were  shown  that  they  knew  the  terms  of  the 
contract.  Neither  can  an  equitable  title  be 
userted  as  agabut  other  creditors  who  fur- 
iddied  money  to  cany  on  the  work,  or  con- 
trtboted  to  Jensen's  general  credit  and  needs, 
pending  the  performance  of  the  contf&ct. 
TbiB  feature  of  the  case  is  disposed  of  by 
the  reasoning  of  the  court  in  Hossack  t. 
Graham,  20  Wash.  184,  66  Pac.  S6. 

Affirmed. 

UOBRIS,  a  J.,  and  MAIN.  ELLIS,  and 
PABKER,  JJ^  amcnr. 


TIOLSmi  T.  INSURANGB  00.  OF  PBNN- 
STLYANIA.   (No.  1S2T5.) 
(Baimme  Court  of  Washlngtcm.   Not.  28, 

Tbul  «S3164— Motion  tob  JtrooiOEiny-Er- 
rscT. 

A  defendant  does  not  waive,  by  morine  for 
lodgment  of  nonsnit  upon  plamti£r8  erldence, 
nil  rigjit  to  have  tlw  issues  tendered  by  his 
answer  settinK  up  an  affirmatlTe  defense  and 
claimins  contribution  seainst  codefoidants  de- 
termined by  trial  thereof. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  372;  Dea  Dig.  «=>164.] 


Deportmrat  2.  Appeal  frcKu  Superior 
Court,  CSielan  County ;  Wm  A.  Grimshaw, 
Judge. 

On  rehearing.  Original  opinion  modified, 
and  In  other  respects  petltlwi  for  r^earing 
denied. 

Vm  former  opinion,  see  160  Pac.  896. 

OL  B.  Hi^iea  and  Hni^iee  &  Adams,  all  of 
Waiattitoe,  few  an^^Iant.  -  Qmaguc'  tc 
Oarice,  of  Seattle,  for  respondent 


PER  CURIAM.  The  original  opinion  in 
this  case  ordered  judgment  for  appelant, 
wltb  co8t&  This  was  Inadvertent  Thwe  la 
an  issue  tendered  by  resixmdent  as  to  the 
value  ot  the  Insured  proper^  wfait^  was  de- 
stroyed, and  an  affitmative  deflense  In  the 
answer  setting  up  that  there  was  other  In- 
soranoe  on  the  property  and  claiming  oratri- 
bntion  from  mdi  other  Insurers.  The  case 
was  disposed  ot  by  the  court  below  on  re- 
spondoit's  motion  for  Judpnent  nonsuit 
uvea  plalntUTs  evidence,  and  the  cause 
thereupon  dJsndssed.  The  respcmdait  did 
not  waive  Its  right  to  have  the  Issues  tender- 
ed by  Its  answer  detomincd  by  trial  thereof, 
by  Its  motloa  for  Judgment  of  ntmsult 
it  Brufan  T.  PhilUpa,  46  Wadi.  100.  88  Pac. 
580,  93  Pac  668. 

For  this  reason  a  new  trial  is  awarded  In- 
stead of  a  Judgment  ftor  appellant  To  tills 
extent  tbB  original  ot^nUm  Is  modified,  ap- 
pellant to  recover  costs  of  this  appeal,  and 
Id  all  other  reqiects  the  petition  tor  rehear- 
ing is  ^""11?^. 


HUGHES  V.  EASTERN  RY.  A  LtTMBEB  CO. 
(No.  13647.) 

(Supreme  Court  of  Washington.   Dee.  6,  1916.) 

1.  Frattus,  STATtm  OF  «=»139(Q— EZIOIITBD 
CONTaAOT— COMSTBUOTION. 

Where  plaintiff  and  defendant  negotiated 
with  the  intention  of  reducing  fk  contract  for 
sale  of  lofa  to  writing,  without  sieninif  any 
formal  writing,  but  logs  were  cut  and  delivered 
by  plaintiff  and  received  and  oaid  for  by  defend- 
ant, at  a  price  which  seemed  to  lie  that  agreed 
upon,  between  them,  there  was  the  equivalent 
of  an  executed  oral  contract,  binding  plaintiff 
to  Bell  and  defendant  to  buy. 

[Ed.  Note,— For  other  easea,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  I  341;  Dec.  Dig.  «a^(6).J 

2.  Salbs  «=s>S84(1)  —  AcnoN  fob  Bebaoh  of 
Contract— MsAjBUBa  of  Dauaqbs. 

The  general  rule  is  that  the  measure  of  dam- 
ages for  the  breach  of  a  cootract  for  the  sale  of 
a  commodity,  where  the  vendee  refuses  to  ac- 
cept delivery,  is  the  difference  between  -the 
ctMitract  price  and  the  market  value  at  the  time 
and  place  agreed  upon  for  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  1098,  1102-1104;  Dec  Dig.  ^iSifXhi 

3.  Sales  <s=»832— Bbuoh  of  ConnAOT— Du- 

TT  TO  Resell. 
As  damages  for  breach  of  contract  for  sale 
of  goods  are  allowed  for  actual  monetary  loss, 
where  there  is  a  market,  it  is  the  duty  of  the 
aggrieved  party  to  oractice  diligence  to  sell  the 
goods,  to  toe  end  that  the  loss  may  be  as  small 
as  possible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  914-^17;  Dec.  Dig.  i^332.] 

4.  Loae  AND  LoGGiNo  ^=»34(1) — Bheaoh  of 

C0^'TBA0T— MlASTTSE  OF  DAUAOEB. 
Where  one  who  contracts  to  buy  logs  to  be 
cot  from  stancfing  timber  breaks  his  contract,  the 
seller  may  recover  the  difference  between  the 
cost  of  preparing  the  logs  for  delivery  and  the 
price  agreed  to  be  paid,  subject  to  the  defenses 
that  there  is  a  market,  or  ttiat  the  logs  have  been 
sold  on  the  market,  and  hence  no  damage  has  re* 
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mlted,  or  woold  result.  If  plaintiff  had  availed 
himself  of  the  market. 

[Bd.  Note.— For  other  cases,  see  Logs  and  Log- 
|mg^^CeiiL  Dig.  H  105-107;   Dec.  Dig.  «=> 

6.  LoQS  AND  IfOOOinQ  «:=>84{2)— Sales— Evi- 
dence—ADMrssiBiLiTT. 
Although  it  ia  assumed,  in  the  absence  of  a 
showing  by  way  of  defense,  that  logs  have  no 
market  value  until  cut  and  prepared  tor  delivery 
in  the  market,  where  defendant  was  sued  for 
breach  of  contract  to  purchase  logs,  evidence 
of  a  resale  of  the  standing  tiinber  remaining  on 
the  lot  he  vas  logging  was  competent  to  prove  a 
market. 

[Ed.  Note^For  other  coses,  see  Logs  and  Log- 
ging, Gent.  Dig.  |{  108-111;  Dec.  Dig.  «=» 

34(2).] 

6.  CONTBACTO    «=>28(8)  —  ETTDBIKW— WKOHT 

AND  SusnCIENOT. 

If  there  is  no  written  contract  to  be  over- 
come by  clear  and  convincing  evidence,  an  oral 
agreement  ma^  be  established  by  a  preponder- 
ance of  the  evidence. 

[Ed.  Note.— For  other  eases,  see  Ooatracts, 
Cent.  Dig.  SS  1S&-140,  1820,  1821;  Dm.  Dig. 
*=>28(3).l 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;  A.  B.  Rice,  Judge. 

ActiODi  by  A.  B.  Hughes  against  the  East- 
ern Railway  &  Lumber  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

Raymond  J.  McMillan  and  Ernest  K.  Mur- 
ray, both  of  Tacoma,  and  C.  D.  Cunniogham, 
of  Oentralla,  for  appellant.  Tc»-ney  &  Pon- 
der, of  Chehalis,  and  Wedmark  ft  Orlmm,  of 
Centralis,  for  respcmdent. 

CHADWICK,  J.  There  are  two  questions 
in  this  case:  First,  whether  there  was  a 
contract  between  respondrat  and  appellant 
for  the  sale  of  logs;  and,  second,  whether 
it  was  competent  for  the  appellant  to  prove 
a  sale  of  the  rejected  commodity  to  another, 
In  defense  of  an  action  to  recover  the  profit 
that  would  have  accmed  to  respondent  In 
producing  the  logs;  that  Is  to  say,  the  dif- 
ference between  the  cost  of  production  and 
the  price  appellant  agreed  to  pay. 

[1]  We  find  that  In  the  negotiations  of  the 
parties.  It  was  their  intention  to  reduce  their 
contract  to  writing;  that  no  less  than  three 
tentative  contracts  were  drawn  up,  but  none 
of  them  were  signed  in  a  formal  way:  that 
nevertheless  respondent  proceeded  to  cut  and 
deliver  toga,  and  appellant  received  and  paid 
for  tbem  at  a  price  which  seemed  to  have 
been  the  price  agreed  upon  between  them. 
We  understand  the  rule  to  be  that  where  the 
parties  have  negotiated  for  a  written  contract 
and  have  tailed  to  make  a  formal  writing, 
but  have  entered  into  the  performance  of  the 
contract,  and  have  proceeded  so  far  In  its 
executloo  that  the  terms  con  be  readily  as- 
certained, a  court  vrlll  treat  the  contract  as 
an  executed  oral  contract,  and  measure  the 
rights  and  obligations  of  the  parties  acc»)rd- 
li^y.  With  this  rule  before  us,  we  have  do 
hesitation  In  subscribing  to  the  verdict  of 


the  jury  that  tte  ptrttea  had  «iiteRd  Into 
a  binding  contract,  and  that  the  one  party 
was  bound  to  sell  and  the  other  was  bound 

to  buy. 

Appellant  contends  that  'the  measure  of 
damages  Is  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time 
of  the  breadL  Respondent,  wUb  equal  seal, 
insists  that  he  Is  entitled  to  recover  Qie  dif- 
ference between  the  cost  of  stumpage  and 
logging  «nd  the  price  appellant  agreed  to  pay 
for  the  logs,  regardless  of  any  after  sale,  or 
of  tlie  sum  realized  upon  such  sale. 

The  question  came  up  primarily  In  this 
way:  Appellant  offered  to  show  that  aftw 
It  had  declined  to  receive  further  shipments 
of  logs,  respondent  had  sold  an  of  the  timber 
remaining  on  the  tract  he  was  logging.  It 
offered  a  contract  of  sale  entered  Into  by 
respondent  and  the  Wabash  Lumber  ft  Shin- 
gle Company  after  the  breacli.  The  court  re- 
jected the  proffered  exhibit  as  irrelevant  and 
Imm'hterlal.  He  did,  however,  allow  it  to  be 
filed  in  evidence  as  affecting  the  oi^clnal  con- 
tract, though  upon  what  theory  we  are  not 
advised.  Appellant  then  off&red  to  riiow.  by 
proof  of  a  nnmtwr  of  facts  and  condltiona, 
that  ttte  contract  with  the  Wabash  Com- 
pany was  more  advantageous  to  respondent 
than  was  the  original  contract,  and  that  re* 
spcmdent  had,  in  fact,  suffered  no  loss  what- 
ever by  the  default. 

(21  The  general  rule  Is  that  llie  meamire 
of  damages  for  the  breach  of  a  contract  fbr 
the  sale  of  a  commodity,  where  i^e  rraidee 
refuses  to  accept  delivery,  is  the  difference 
between  the  contract  price  and  the  market 
value  at  the  time  and  place  agreed  upon  for 
delivery.  Baessettl  v.  Shenango  Furnace 
Co..  122  Minn.  385,  142  N.  W.  322 ;  MltcheU- 
Taylor  Tie  Company  v.  Whitaker,  168  Ky. 
651,  166  8.  W.  193 ;  Benjamin  on  Sales  (Bth 
Ed.)  p.  806 ;  Sedgwick  on  Damages  (9th  Ed.) 
par.  753.  See,  also,  Moffat  v.  Davltt,  200 
Mass.  463,  66  N.  B.  920;  Carle  v.  Nelson, 
145  Wis.  5»8, 130  N.  W.  467 ;  Netter  T.  Tren- 
ton Whisk  Broom  Works,  140  App.  DIt.  287, 
125  N.  T.  Supp.  14L 

[8]  'Ibis  rule  is  declared  In  CarTer<fihad- 
bolt  Co.  V.  Klein.  69  Wash.  686, 125  Pac  044, 
where  our  only  consideration  was  whether 
the  facts  brought  the  plaintiff  within  tbe 
rule.  That  case  also  tecognlzes  the  tonda- 
mental  principle  that  where  there  is  a  mar- 
ket, It  is  the  duty  of  the  aggrieved  party  to 
practice  diligence,  to  the  end  that  the  Ion 
may  be  as  "small  as  possible."  And  we  think 
this  Is  the  rule  governing  in  this  case.  The 
reasoning  which  sustains  the  rule  ia  simple. 
It  is  that  damages  are  allowed  as  compensa- 
tion for  actual  monetary  loss,  and  If  the  ven- 
dor can  find  a  market  equal  or  better  than 
that  provided  in  his  contract,  there  la  no 
loss  to  compensate. 

We  BiMn  r^er  to  but  one  or  two  of  the 
dectsloBs  of  this  court  vblcb  have  bem  cit- 
ed by  counsel.   As  we  read  tbem,  they  are 


4s9For  other  cases  see  Muu  tople  aad  KBtT-MIHCBBB  tn  all  K«7-lfamt)«red  JHgMts  and  IiulesM 
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all  In  liarmony  with  the  gaenU  role.  The 
case  of  Petotson  v.  Lone  Lake  Lmnber  Oo^ 
S8  Wash.  72,  107  Pm;  6B7,  TeU«4  upon  by 
both  parties,  Is  lUastrative.  Th«r«  Peter- 
son sold  the  timber  on  his  land  to  the  lumber 
eompanr,  agreeing  to  dellrer  from  time  to 
time.  After  a  part  of  tbe  lumber  had  been 
delivered,  the  Imnber  company  breached  Its 
contract  Peterson  brought  suit  to  recover 
bis  damages,  which  were  measured  by  the 
difference  between  the  cost  of  delivery  and 
the  price  to  be  paid.  Upon  this  state  of  facts, 
the  court  held  to  the  rule  of  damages  there 
stated,  and  there  Is  much  reason  to  sustain 
the  rule,  for  It  may  be  assumed.  In  the  ab- 
sence of  a  showing  made  by  way  of  defense, 
that  logs  have  no  market  value  until  cnt  and 
pr^>ared  for  delivery  in  the  market.  But  It 
does  not  follow  that  one  who  is  sued  for 
damages  cannot  avail  himself  of  such  de- 
fenses as  the  facts  may  warrant  and  the  law 
allow.  So  In  this  case,  the  issue  Is  tendered 
that  the  logs  were  resold  on  the  market  and 
that  respondent  sufCered  no  damages  what- 
ever. 

[4]  The  logic  of  our  cases  seems  to  be  that 
where  one  who  contracts  to  buy  logs  to  be  cut 
from  standing  timber  breaches  bis  contract, 
the  vendor  may  recover  the  difference  be- 
tween the  cost  of  preparing  the  logs  for  de- 
livery and  the  ^rlce  agreed  to  be  paid,  sub- 
ject however,  to  the  usual  defenses,  that 
there  is  a  market  or  that  the  logs  have  been 
sold  upon  the  market,  and  hence  no  damage 
has  resulted,  or  would  result  If  the  plaintiff 
availed  himself  of  the  market. 

We  are  reminded,  however,  that  we  are 
committed  to  the  doctrine  of  allowing  pro- 
spective proflta  The  case  of  Bogart  v.  Pltch- 
lese  Lumber  Co.,  72  Wash.  418,  130  Pac.  490, 
la  relied  on  among  others.  Profits  are  allow- 
ed by  way  of  compensation  where  there  is  no 
market  price,  or  the  commodity  Is  manufac- 
tured to  meet  some  purpose  leading  away 
from,  rather  than  Into,  the  market  The 
rule,  or  rather  the  exception  to  the  rule,  Is 
resorted  to  ex  necessitate,  the  object  being, 
In  tither  case,  to  make  the  unoffending  con- 
tracting party  whole  upon  his  contract 

[1]  Tbe  case  Just  referred  to  points  the 
rule  as  well  as  its  distinctions.  There,  a 
party  had  contracted  to  sell  logs  to  another 
to  be  manufactured  into  lumber.  He  breach- 
ed bis  contract.  The  vendee  had  nothing  to 
sell  upon  the  market  to  save  or  ledece  bl> 
loss,  and,  of  necessity,  he  was  allowed  a  sum 
equal  to  the  amount  he  would  leasonably  have 
made  If  the  loga  had  bem  delivered.  In  oth- 
er words  he  was  given  the  value  of  bis  cott 
tract  In  the  case  at  bar,  respoDd«it  was  not 
deprived  of  his  goods  by  the  breach  of  defend- 
ant It  follows  that  evidence  of  a  market 
was  competent,  and  should  have  been  receiv- 
ed. A  resale  is  competent  evidence  to  prove 
a  market  BIgelow  v.  Legg,  102  N.  X.  652, 
6  H.  E.  107 ;  Scott  Lumber  Co.  v.  Hofner,  81 


Wis.  067,  6S  N.  W.  013;  Sedgwick  on 'Dam- 
ages (»th  Ed.)  par.  755,  p.  1577. 

[8]  The  parties  contend  over  a  rule  of  evi- 
dence; the  one  that  the  burden  was  on  re- 
spondent to  prove  the  oral  contract  upon 
which  he  relies  by  clear  and  convincing  evi- 
dence; the  other  that  proof  by  a  mere  pre- 
ponderance of  evidence  is  sufficient.  No  writ- 
ten contract  was  entered  Into.  If  there  Is  no 
written  contract  to  be  overcome  by  clear  and 
convincing  evidence,  it  Is  manifest  that  an 
oral  agreement  may  be  established  by  a  pre- 
ponderance of  the  evidence. 

Respondent  is  entitled  to  recover  damages, 
if  any  he  has  suffered,  within  the  rule  sug- 
gested. In  fixing  the  measure,  the  court 
should  take  Into  consideration  elements  such 
as  delay  and  expense  Deeessarliy  incurred 
upon  the  resale. 

Reversed  and  remanded  tm  a  new  trial. 

MORRIS,  O.  J.,  and  MAIN.  PARKER,  and 
ELLIS,  JJ.,  concur. 


SHAW  et  aL  v.  OARB  et  aL   (No.  18662.) 
(Supreme  Oourt  of  Washington.   Dee.  6,  1916.) 

1.  COSFORATIONB    «=»80(12)  —  SUBSCBIPTIONS 

FOB  Stock— Oanoillation — Fraud. 
In  a  suit  to  cancel  a  purchase  of  stock  In  a 
corporation  and  to  recover  the  consideratioa 
paid,  there  can  be  no  recovery,  where  tbe  evi- 
dence does  not  show  that  plaintiffs  were  induced 
to  purchase  tbe  stock  by  willful  fraud,  but  does 
show  that  the  success  of  the  corporation  de- 
pandsd  upon  the  marketability  of  a  novd  war 
t»  pump  and  the  failure  to  succeed  resulted 
from  want  of  mifBclent  working  capital. 

[Ed.  Note.— For  other  cases,  see  CorporatlOlU, 
Cent  Dig.  I  264;  Dec.  Dig.  «»80(12).] 

2.  COBPOBATIONS  ♦=5»376  —  PUBCHASr  OF 
OWNED  Stock— SUBBBNDEB  BT  Stockhozj)- 
KBS  TOR  SaU. 

Where  the  entire  capital  stock  of  a  corpo- 
ration was  issued  to  its  organizers  In  exchange 
for  their  rights  in  a  contract  not  shown  to  have 
been  overvalued,  the  surroider  of  a  part  of 
such  stock  to  tiie  corporation  to  be  »old  by  it  In 
order  to  obtain  a  working  capital  Is  not  «  deal- 
ing in  Its  own  stoc^  by  the  corporation  nor  an 
impalnnent  of  its  capital  contrary  to.  Rem. 
Code  1916,  i  8687,  and  a  contract  for  the  pur- 
chase <^  suen  Bto(^  is  not  void  fw  want  of  con- 
sideration. 

[Ed.  Vfobbj—Vax  other  cases,  see  ConKtrattois, 
Cent  Dig.  i  1080;  Dec  Dig.  ^=^9^ 

8.  OOBPORATIONS     ♦s»90(l)  —  PtTBCHABl  OF 

Stock— GANCEiXATion— Fraud. 
Purchasers  of  the  stock  of  a  corporation 
which  had  been  issued  in  exchange  for  tbe  con- 
tract rights  to  manufacture  a  novel  water 
pomp,  the  value  of  which  rights  could  hot  be 
definitely  ascertained,  cannot  cancel  their  pui^ 
chase  for  fraud,  where  they  did  not  invest  upon 
tbe  valuatuHi  w  the  stoc^  but  because  they  be- 
lieved in  the  practicability  of  the  machine. 

[Ed.  Note.— Fw  other  eases,  see  Corpmtlons, 
Ooit  Dig.  I  244;  De&  Dig.  «SB80a).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge, 

Suit  by  Frank  8.  Shaw  and  others  against 
George  W.  Can-  and  others.   Judgment  for 
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0»  a^iendaiits,  and  plalntUts  appeaL  Af- 
flrmed. 

H.  B.  Foster,  of  Seattle,  for  appeUants. 
Flick  ft  Frater,  of  Seattle,  for  respondents. 

CHADWIOK,  J.  Plaintiffs  brought  this  ac- 
tion for  the  recovery  from  defendants,  of  the 
sum  of  $250  which  had  been  paid  to  defend- 
ants in  money,  the  cancellation  of  two  prom- 
issory notes,  one  for  $250  and  one  for  $1,000, 
and  for  the  cancellation  and  surrender  of 
two  deeds  whereby  plaintiffs  conveyed  to  a 
corporation  known  as  the  Modem  Irrigation 
Company  two  certain  tracts  of  land  in  King 
county. 

[1]  The  corporation  was  organized  by  cer- 
tain of  the  defendants.  It  is  alleged  that  de- 
fendants Carr,  Jones,  and  Anderson  fraudu- 
lently contrived,  by  misrepresentation  and 
fraudulent  statements  and  concealm^ts,  to 
Bell  to  plalntiCFs  6,000  shares  of  the  stock  of 
the  Irrigation  company  in  consideration  of 
the  sum  of  $3,000  to  be  paid  as  above  indicated. 
The  court  found  in  favor  of  the  defendants. 
Two  issues,  one  of  fact,  the  other  of  law,  are 
submitted  by  the  appellants.  The  testimony 
is  conflicting.  The  charge  Is  fraud.  From  an 
examination  of  the  entire  statement  of  the 
facts  we  are  not  prepared  to  say  that  the 
preponderance  is  not  with  respondents.  It  is 
certainly  not  shown  by  clear  and  convincing 
evidence  that  appellants  were  overreached. 
It  must  have  occurred  to  the  trial  court,  as  it 
does  to  US  that  an^ellaata,  after  full  oppor- 
tnnl^  to  investl^te  and  after  full  inquiry, 
engaged  in  a  business  venture  which  at  the 
time  seemed  InvltiDC,  but  which  had  only 
such  prospects  of  success  as  were  Inspired  by 
optimism.  The  venture  was  not  a  success. 
Its  failure  is  attributable,  as  It  seems  to  us, 
to  a  lack  of  snffldoit  capital  to  manutactare 
and  market  its  wares.  We  shall  not  go  Into 
an  extended  review  of  the  testimony.  It  Is 
enough  that  a  broad  view  of  the  entire  record 
has  failed  to  convince  ns  that  appfiUants  were 
induced  to  purchase  the  stock  by  any  wlll- 
fnlly  fraudulent  Indueemrata  on  tbe  part  of 
the  respondents. 

[t]  The  Irrlgatlm  company  was  organised 
wltb  a  eaidtal  stock  of  160,000.  Tbe  organ- 
ijsers — two  of  them — had  certain  contracts 
giving  them  the  privilege  of  manufacturing 
for  a  term  of  ten  jean  a  certain  water  motor 
and  pump  wblcb,  It  was  believed,  bad  proved 
its  pnicticaMllty  by  actual  teat  There  were 
also  aome  physAcal  aasets  in  the  way  of  mo- 
tors and  pnmps,  of  no  greats  probable  value 
than  $2,000.  Carr  and  Jones  transferred 
their  contracts  and  the  personal  property  to 
the  corporation  In  full  payment  of  tbe  capi- 
tal stock,  all  of  wblcb.  except  a  nominal  hold- 
ing to  Anderson,  was  f  ssned  to  them  In  equal 
proportion.  Whereup(m,  bi  order  to  provide  a 
working  capital  for  tl^  company,  tiUe  two 
Incorporators  mentioned  vcduntarily  and 
without  consideration  or  obligation  on  thdr 
part  turned  back  Into  the  treasni;  of  the 


corporation  82,000  shares  of  the  stock  to  be 
held  by  it  In  trust  and  sold  for  the  bene- 
fit and  use  of  the  corporation. 

The  stock  whldi  appdiants  purchased  was 
a  part  of  this  stock.  It  Is  Insisted  that  this 
retrnnsfer  of  the  stock  was  a  fraudulent 
manipulatttm,  a  dealing  In  its  own  stock  by 
the  corporation,  and  an  Impairment  of  its 
capital  stock  under  the  rule  announced  In 
Barto  V.  Nix.  IS  Wash.  SOS,  46  Pae.  1038. 
Tatt  T.  Pigott.  82  Wash.  S44,  78  Pac.  861  Un- 
ion Trust  Company  t.  Amery,  67  Wash.  1, 120 
Pac.  SBO,  Jorguson  t.  Apex  Gold  IQnes  Co., 
74  Wash.  248,  ISS  PB&  466,  and  Kom  v.  Cody 
Detective  Ai^ncy,  76  Waifh.  640,  186  Pac 
115S,  and  that,  tbe  stock  bting  for  these  rea- 
8<ais  flctttious  and  fraudulent,  no  oonsidera- 
tlon  passed  to  ^ipeUants,  and  they  are  enti- 
tled to  a  personal  Judgment  lugalnst  tbe 
principal  respondents,  and  a  reconv^ance  of 
the  property  transferred  by  them  to  the  pres- 
ent holders  of  the  title  who  are  alleged  to 
have  taken  with  noUce. 

The  cases  dted  are  all  declarative  of  our 
statute  (Rem.  Code  1915,  1  8607),  which  dis- 
countenances an  impairment  of  the  capital 
stock  of  a  corporation  at  the  expense  of  its 
assets.  The  statute  does  not  declare,  and  we 
know  of  no  rule  of  public  policy  that  would 
require  a  holding,  that  a  corporation  cannot 
acquire  by  gift  and  for  Its.  own  benefit  shares 
that  had  theretofore  been  Issued  to  an  In- 
dividual. The  vice  at  which  the  statute  la 
directed  Is  the  disbursement  of  the  acquired 
assets  of  a  company  in  the  purchase  of  its 
own  stock.  If  that  could  be  done,  It  would 
readily  follow  that  the  directors  of  a  corpora- 
tion might.  In  consideration  of  a  retransfer 
of  their  stock,  keep  themselves  flnandally 
whole,  leaving  nothing  to  the  creditors.  Or, 
to  put  It  another  way,  the  stock  is  only  rep- 
resentative of  the  money  worth  of  the  cor- 
poration. If  a  trade  In  the  stock  impairs  the 
money  worth  of  the  stock,  It  is  proscribed. 
If  it  does  not,  It  Is  not  an  unlawful  thing. 

That  a  return  by  a  person  of  a  part  of  the 
stock  which  had  been  Issued  to  him  to  be  used 
for  the  benefit  of  the  corporation  Is  not  il- 
legal was  held  In  effect  in  Davies  v.  Ball,  64 
Wash.  202,  116  Pac.  833,  where  we  quoted 
from  1  Cook,  Stodc  and  Stockholders  HBA  SO.) 
p.  66, 1  46,  as  foUows: 

"The  fact  that  the  person  to  whom  the  stock 
is  issued  returns  a  part  of  It  as  a  gift  to  the 
corporation  or  to  trustees  for  tbe  corporation  to 
sell  the  same  below  par  and  pat  the  proceeds 
in  tbe  corporate  treasury  for  a  working  capital 
does  not  necessarily  prove  that  the  property- 
was  overvalued.  Tbe  person  receiving  the  stock 
may  have  been  willing  to  sacrifice  a  part  of  hin 
stock  and  property  in  order  to  make  the  rest 
more  valDaDle." 

[SI  Appellants  make  mudi  of  a  finding  oC 
the  court  that  tbe  agreement  giving  the  irri- 
gation company  the  enduslve  right  to  maau- 
facture  tbe  motor  and  a  "square  hole  bit" 
was  at  the  time  appellants  purchased  the 
stofft,  and  is  now,  worth  the  sum  of  $50,000; 
whereas  It  Is  and  was  utterly  worthless.  To 
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measure  tbe  raliM  of  sadi  a  contract  la  ex- 
ceedingly difficult  For  that  reason  we  Iiave 
followed  tbe  role,  where  tbe  facts  Invite  it,  of 
Old  Dominion  Copper  Uln.  Oo.  t.  Lewlsohn, 
210  U.  S.  206,  28  Sup.  Ot  634,  52  li.  Bd.  1025. 
In  Inland  Nursery  &  Floral  Ca  t,  Rlce» 
Wash.  67-60, 106  Pac.  400,  we  said: 

"fVaad  to  be  actionable  must  result  in  in- 
jury,  and  it  nowhere  appears  that  iojary  has 
resulted  to  anyone  because  of  such  exchange. 
It  does  not  appear  but  that  subsequent  stock- 
holders purchased  with  full  opportunity  for  in- 
vegtifadcHQ  into  the  condition  and  assets  of  the 
ctmpany,  and  that  the  stock  they  purchased  was 
folly  worth  the  sum  paid  therefor.  If,  there- 
fore, Bubsequent  stockholders  obtained  full  val- 
ue, there  can  be  no  dement  ot  injury  or  fraud 
M  to  than.  No  complaint  k  nkaoe  as  to  cred* 
Itora" 

A  fair  reading  of  the  testimony  discloses 
the  fact  that  appetlants  did  not  invest  be- 
cause of  any  allurement  attributable  to  the 
amoont  of  tbe  capital  stock  measured  in  dol- 
lars. They  knew  the  success  of  the  com- 
pany depended  upon  the  manufacture  and 
sale  of  a  new  and  novel  article.  They  In- 
vested because  tbey  believed  in  the  practica- 
bility and  salabllity  of  tbe  machine.  Their 
testimony  reaches  no  further  than  to  show 
that  the  company  has  failed  to  meet  their  ex- 
pectations. On  tbe  other  hand,  there  la  the 
testimony  of  engineers  and  others,  whose 
Jadgment  is  not  Impeached,  that  tbe  machine 
is  entirely  practicable,  while  the  whole  tes- 
timony shows  that  the  company  has  so  far 
failed  for  tlie  want  of  a  soffident  working 
capital 

We  find  no  emx,  and  the  Judgment  la  af- 
firmed. 

M0BBI8,  O.  J.,  and  AfAIN,  HOLGOMB, 
and  ELLIS,  JJ.,  concur. 


BBICS  V.  STABB  et  uz.   (Na  13102.) 
Supreme  Ooort  of  Washington.  Dec.  6,  1016.) 

t  ABATnOEHT  AMD  BKVIVAL  4a>6--AN0THEB 

Action  PucDKZTO— Abazbuiit  or  StasT  Ac- 
noH. 

"Sba  penden<7  of  another  actton  growing  out 
« the  same  traiuactiw  is  ground  lor  the  abate- 
Juatt  of  the  second  action,  but  never  for  the 
abatement  of  the  first  action. 

[Ed.  Note.— For  other  cases,  see  Abatement 
•Bd  Rerivml.  Cent.  Dig.  H83-84;  Dee.  Dig. 

2.  Aonon  4=ss63(l>— SPunzNG  Gaubk  or 

AcnoH— Waxteb  ot  Objeotiois. 
A  defendant  against  whom  two  actions  aris^ 
mg  from  the  same  transaction  were  begun 
Waives  hia  right  to  object  to  splitting  the  cause 
o(  action  by  failure  to  demur  or  plead  in  the 
•ecood  action  to  the  pendency  ai  the  first,  or  by 
bBure  to  appeal  from  an  adverse  judgment  in 
the  Kcond  action. 

[Ed,  Note.— For  other  cases,  see  Action,  Cent, 
pif.  H  640-461,  653-565;  Dto.  Dig,  «=» 

i.  JunOXKHT    ^»729  —  OON0I,USXVXNXS8  — 
llATTKBB  CON0t.tn>BD— PlITDEirOT    Ot  AN- 

onm  Action* 
While  ordinarily  a  judgment  is  condosive 
M  to  all  matters  which  might  have  been  decided  i 


in  the  action,  sfnce  It  is  presumed  Aat  plaintiff 

intended  to  secure  in  that  action  all  tbe  relief 
to  which  he  was  entitled,  this  presumption  does 
not  obtain  where  there  is  a  prior  action  pend- 
ing; between  tbe  same  parties  for  relief  which 
mi^ht  have  been,  but  was  not,  sought  in  the 
action  in  which  judgment  was  rendered,  and 
therefore  a  judgment  in  a  suit  to  annul  a  deed 
fraudulently  obtained  is  not  a  bar  to  plaintiff's 
right  to  recover  in  a  prior  action  the  amount 
secured  by  defendant  by  mortgaging  the  prop- 
erty to  an  innocent  partr,  wbicn  mcvtgage 
plaintilt  wonld  be  compeUed  to  pay. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  fi  1262;  De&  Dig.  ^=a72Q:] 

En  Banc.  Appeal  from  Superior  Ooort. 
King  County ;  J.  T.  Bonald,  Judge. 

On  rehearing  en  banc  Judgment  of  the 
trial  court  affirmed. 

For  opinion  on  the  hearing  In  department, 
see  90  Wash.  360.  166  Pac.  12. 

.  Bryan  A  Colvln,  of  Seattle,  for  appellants. 
John  W.  Whltbam,  of  Seattle^  for  respcmdent 

ELLIS,  J.  [1]  This  case  Is  before  us  on 
a  rehearing  en  banc.  The  facts  are  sufficient- 
ly presented  In  tbe  opinion  of  Department 
2  rendered  on  the  former  hearing.  Brice 
V.  Starr,  00  Wash.  360,  156  Pac.  12.  The  Bcil9 
question  is  this:  Was  the  pendency  of  the 
action  to  cancel  the  deed  a  bar  to  the  prosecu- 
tion of  the  action  to  recover  tbe  amount  of  tbe 
morigage  wrongfully  placed  upon  the  land 
by  appellants?  This  action  was  the  first 
Instituted.  It  grew  out  of  the  same  trans- 
action set  up  in  the  second  action  to  cancel 
the  deed  for  fraud.  Had  appellants  deemed 
themselves  aggrieved  by  the  prosecution  of 
two  actions,  their  prefer  course  was  to  de- 
mur to  tbe  complaint  in  the  second  action  or 
— If  tbe  complaint  did  not  show  on  Its  face 
the  fact  of  tbe  pendency  of  the  first  action — 
to  plead  the  pendency  of  the  first  as  a  bar 
to  the  second.  The  first  action  might  have 
been  Invoked  as  a  bar  to  tbe  second,  the 
second  could  not  be  invoked  as  a  bar  to  the 
first.  Aa  said  by  Brewer,  J.,  in  Blzer  t.  OiU- 
patrick,  16  Kan.  964,  967: 

"  The  pendency  of  an  action  will  make  a  sec- 
ond action,  for  the  same  cause,  and  in  wUch  the 
same  judgment  can  be  rendered,  abatable;  but 
not  vice  versa.*  BulEum  v.  Tuton,  17  Pick. 
(Mass.)  eiO;  Webster  v.  Randall,  10  Pick. 
(Mass.)  13.  A  subsequent  suit  may  be  abated 
by  an  allegation  of  the  pendency  of  a  prior  suit, 
but  the  converse  of  the  proposItifHi  is,  in  per- 
sonal utitms,  never  true."* 

And  again,  as  said  by  Campbell,  J.,  in 
Oallanan  v.  Port  Huron  &  Nortiiwestem  By. 
Co.,  61  Mich.  15,  21,  27  N.  W.  718,  720; 

"There  Is  no  case  that  we  know  of  sostaloing 
any  such  doctrine  as  will  give  a  subseQuent  suit 
the  effect  of  abating  a  prior  one." 

See  our  own  decisions,  Westmoreland  Co. 
V.  Howell.  62  Wash.  146, 113  Paa  281 ;  Olson 
V.  Seldovla  Salmon  Co.,  89  Wash.  647,  164 
Pac.  1107.  See,  also,  Webster  v.  Eandall,  19 
Pick.  (Moss.)  13,  20;  Humphries  v.  Etawsou, 
38  Ala.  199;  Morton  v.  Webb,  7  Vt  123; 
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VeUb  T.  Sage,  47  N.  7. 148. 160.  T  Am.  Bep. 
423;  Blumentlial  t.  Taylor,  44  lU.  App.  189. 

[2]  We  are  not  advised  whether  appellants 
did  Interpose  In  any  way  In  the  second  ac- 
tion the  ot^ectlon  that  another  action  was 
pending  which  fhey  now  urge  In  this,  the 
flrst  action.  Certain  it  1^  however,  that 
they  did  not  appeal  trtm  the  decision  in  that 
actim,  and  hence  they  are  now  prednded 
from  raising  the  question,  since  they  did  not 
raise  it  In  the  only  action  in  which  it  proper- 
ly could  be  raised,  nam^,  in  the  action 
last  insUtnted,  or,  U  they  raised  It,  acquiesc- 
ed In  ftn  adverse  decision  on  that  point,  as 
well  as  on  all  others  there  decided,  ihelr 
failure  to  appeqj.  It  foUows  that,  having 
submitted  to  a  trial  of  the  second  action  with- 
ODt  moving  therein  for  a  consoUdatlon  with 
the  first,  and  without  raising  the  objection 
that,  by  It,  respondent  was  splitting  his  cause 
of  action,  appellants  waived  the  right  to 
raise  that  objection  here.  On  the  flrat  hear- 
ing saffldent  importance  was  not  attached 
to  the  admitted  fact  that  the  action  now  be- 
fore ns  was  the  action  first  instituted,  and 
that  the  objection  now  urged  could  have  been 
prf^rly  ui^ed  only  in  the  other  action. 
Counsel  on  both  sides  seem  to  hare  lost  sight 
of  this  fact  and  of  Its  significance.  Nor  can 
the  appellants  be  permitted  to  Invoke  the 
decree  In  the  second  action  as  res  Judicata 
of  the  issue  here.  It  can  only  be  Invoked  as 
res  Judicata  of  the  Issue  there  actually  tried 
and  decided.  This  is  demonstrable.  The 
only  wrong  done  to  appellants  by  prosecuting 
two  actions  founded  on  the  same  fraud  for 
separate  branches  of  the  relief  to  which  re- 
spondent was  entitled  is  the  wrong  of  being 
vexed  by  two  actions — the  wrong  of  splitting 
the  relief.  BufCum  v.  Tilton,  17  Pick.  (Mass.) 
510.  They  could  have  avoided  this  by  plead- 
ing the  flrst  action  In  abat«nent  of  the  jk& 
ond.  Not  having  dime  so,  they  have  waived 
the  right  now  to  object  to  the  two  aidts. 
They  must  submit  to  the  recovery  In  the  flrst 
salt  of  all  relief  which  was  not  actually  ob- 
tained In  the  second  suit 

[S]  In  such  a  case  It  Is  the  Ju^ment  as 
entwed,  not  tlw  Jndgm^t  whldi  might  have 
been  entered,  whidi  is  res  Judicata.  It  is 
true  that  usually  a  Ju^pnent  Is  res  Judicata, 
not  only  of  what  was  decided,  but  ol'  what 
ml^t  have  been  decided  therein;  but  this 
is  only  because  a  party  Is  presumed  to  intend 
to  secure  all  the  relief  possible  in  a  staigie 
action.  But  where  at  the  very  time  of  ttie 
bringing  of  the  second  acUon  a  prior  action 
was  pending  for  a  part  of  the  relief,  which, 
though  it  might  have  been  recovered  in  the 
second  acUmi,  vhu  not  recovered  therein,  the 
presumption  that  he  abandoned  or  waived 
that  part  of  his  relief  cannot  obtain.  The 
very  pendency  of  the  other  action  n^Ures 
the  presumption.  In  such  a  case  we  are 
clear  that  the  Judgment  in  the  second  tmlt 
ought  to  be  held  res  Judicata  only  of  what 
it  actually  adjudged,  not  of  what  It  might 


have  adjudged,  had  all  the  relief  posslbte 
been  son^  In  a  single  aetfon.  Uatters  es- 
prenl^  omitted  in  one  suit  are  not  res  Judi- 
cata In  another.  1  Tan-llsefs  rormer  Ad- 
judication, p.  188,  f  G3. 

A-  defendant  is  advised  the  momoit  a  sec- 
ond action  la  commenced  that  he  will  have  to 
respond  to  two  actions,  unless  be  plead  the 
flrst  in  abatonent  of  the  second,  or  demur 
In  the  second  on  the  ground  of  puidency  at 
the  flrst  When  he  falls  to  do  either,  he 
Invites  the  very  enor  of  whidi  appellants  now 
seek  to  avail  themselves  by  a  plea  of  res 
Judicata  when  the  flrst  action  came  to  trUUL 
In  the  case  here  presrated,  by  submitting  to 
a  Judgment  In  the  second  actUm,  without 
pleading  the  flrst  action  In  abatement  and 
without  appeal,  knowing  all  the  time  that 
another  action  was  pending  for  other  relief 
growing  out  of  the  same  fraud,  appellants  In- 
vited the  error  of  the  trial  court  in  permitting 
the  malntraiance  of  the  two  actions.  Appel- 
lants should  not  now  be  permitted  to  invoke 
that  error  as  ground  for  res  Judicata.  They 
cannot  take  advantftge  of  an  error  which 
they  themselves  Invited.  A  lawsuit  Is  not  a 
mere  game  in  which  the  prize  most  always 
go  to  the  more  adroit  and  skillful.  It  Is  a 
means  to  an  end,  and  that  end  is,  or  should 
be,  Justice.  SubstantlBl  Justice  Is,  and  al- 
ways will  be,  possible  of  attainment  by  the 
rule  above  announced.  It  would  often  be 
made  Impossible  of  attainment  by  the  rule 
laid  down  In  the  departmental  opinion.  No 
better  illustration  of  this  can  be  found  than 
the  case  before  us.  In  the  suit  to  caned  Uw 
deed  the  findings  declared: 

"That  the  court  finds  to  be  true  as  alleged 
in  paragraph  III  of  plaintiff's  complaint  that 
while  plalntiGb  were  so  the  absolute  owners  of 
said  premiBes  the  said  defendant,  S.  H.  Starr, 
falsely  and  fraudulently  pretended  and  repro- 
sented  to  plaintiffs  that  he  desired  to  and 
would  purchase  said  property  at  the  agreed 
price  of  $3,200;  that  he  bad  arranged  to  bor- 
row $2,000  from  a  friend  who  would  not  charge 
him  any  commission  is  case  plaintUb  would 
convey  title  to  said  defendnut  so  that  be  could 
mortgage  said  premises:  that  In  that  event  he 
would  pay  said  sum  of  $2,000  over  to  plaintKRs 
to  be  applied  on  the  purchase  price.  •  •  « ** 

And  again: 

"That  instead  oi  borrowing  said  smn  of  $2,- 

000,  without  having  to  pay  a  commission,  and 
applying  the .  same  on  the  purchase  price,  de- 
fen^mts  did  on  June  2,  1914,  mortgage  said 
premises  to  the  Seattle  Trust  Company  in  the 
sum  of  f 1,400,  and  left  the  state  of  Washing- 
ton, wpropriatlug  the  said  sum  to  their  own 
use.  *  • 

If  these  findings  are  taue-— and  we  must  so 
assnme,  since  no  aj^teal  was  taken  tnim  the 
decree  founded  thereon — ^then  appellants  by 
their  plea  of  res  Jndi«ita  are  now  seeking  to 
retain  the  tnita  of  that  fraud  by  pleading  ft 
as  an  adjudicated  fact  If  the  fettos  of 
precedent  were  so  powerful  as  to  force  such 
a  monstrous  result.  It  would  be  high  time 
thid:  we  break  them.  But  in  ev«7  case  cited 
In  the  former  opinion  the  plea  In  bar  was  in- 
terposed In  the  second  actl(Hi,  not  In  the  first. 
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and  Uie  judgment  InviAed  as  tea  judicata 
was  the  judgment  Id  the  flrst  action,  not  in 
the  second.  There  are  dedsiona  wtalcdi  ludd 
that  the  right  to  plead  the  judgment  in  a  sec- 
ond action  as  a  bar  to  a  recovery  in  the  first 
is  not  waived  by  the  failure  to  plead  the 
pendency  of  the  first  action  as  a  bar  to  the 
prosecution  of  Qxe  second,  but  that  rule 
should  only  aroly  where  the  demands  in  the 
two  actions  ere  in  th^r  very  nature  single 
and  entire.  Here,  however,  the  demands, 
though  arising  out  of  the  same  transaction, 
bence  each  as  miglit  have  been  tried  in  the 
same  suit,  are  In  their  nature  distinct  and 
s^rable.  The  one  was  to  cancel  the  deed; 
the  otiier,  to  recover  for  the  wrongful  mort- 
gaging. In  such  a  case  It  seems  only  conso- 
nant with  reason  that  the  fbilnie  to  plead 
the  first  action  as  a  bar  to.  the  second,  or  to 
demand  consolidation,  ought  to  estop  a  de- 
fendant from  claiming  that  the  judgment  In 
the  second  action  is  res  judicata  of  anything 
except  what  it  actually  determined.  See 
Fox  V.  Althorp,  40  Ohio  St  822. 

The  general  observations  found  in  1  Her- 
man, Sbtopiwl  and  Res  Judicata,  |  270,  seem 
peculiarly  pertinent  here: 

"There  are  many  reasons  why  the  plea  of  res 
•djudicata  should  be  more  cautiously  received 
under  the  Code  system  of  jdeadinn,  than  is  or 
was  nf rrawfj  under  the  common-law  system  of 
pleadinc.  Toe  want  of  certainty  in  the  system 
o(  pleading  under  the  Code  renders  it  not  un- 
firequoitly  difficult,  if  not  impossibly  to  deter- 
aine  what  iasnes  have  been  jdned,  and  the 
precise  rights  whidi  have  been  adjndicated. 
Tlie  Duited  law  and  equity  jurisdiction  enables 
parties  litigant  to  embrace  In  the  same  suit 
more  than  tme  canse  of  action  or  defenae,  which 
would  be  faieongmoua  and  inadmissible  under 
a  different  system,  and  perhaps  the  widest  range 
known  to  any  system  tolerated  in  the  form  and 
KDpe  of  code  pleadings.  Parties  who  have  sev- 
wal  eaoses  or  rights  of  aetitm  against  the  same 
party,  of  difCerent  and  distinct  character,  are 
not  compelled  to  unite  them  In  the  same  suit, 
on  penally  of  being  barred  as  to  those  not  In- 
duaed;  nor  is  this  the  meaning  of  that  wdl- 
settled  principle  that  a  judgment  or  detxee  ot 
a  court  of  competent  jurisdiction  Is  final  and 
C0QcluBiv&  not  only  as  to  every  matter  deter- 
mined, but  also  as  to  every  other  matter  which 
the  parties  might  litigate  In  the  cause,  and 
which  they  might  have  had  decided.  *  •  • 
j^ie  Code  system  of  pleading  does  not  by  any 
iseans  filvor  a  moltipiicity  of  suits,  and  when 
the  proper  parties  are  brought  before  them, 
the  courts  will  hear  and  flnitlly  determine  all 
the  rights  of  the  parties  toucbuig  the  snbject- 
tnatler,  if  properly  presented,  whether  such  was 
nie  original  Intenuon  of  tne  parties  or  not; 
bnt  if  neither  party  demands  a  judgment  upon 
the  merits  of  the  respective  rights  claimed,  and 
the  judgment  of  the  court  appears  to  have  been 
rendered  upon  the  merits  of  a  mere  prelimiDary 
qnertlon,  It  would  be  rendering  harsh  injustice, 
uid  make  justice  and  equity  a  species  of  tyranny 
Weny  antagenistie  to  the  slgnificatiQn  cc  those 
terms.** 

Here  netther  party  demanded  that  the 
whole  matter  be  determined  In  the  second 
txOim,  which  was  the  first  broot^t  to  trial, 
DOT  was  the  wh<^e  matter  there  determined. 
Neither  party  asked  for  a  consolidation.  Ap- 
V^Dts  were  not  decdved  as  to  respondent's 


Intention  to  pursue  both  actions  to  judgment, 
yet  they  did  not  move  to  abate  the  one  which 
might  have  been  abated.  Whatever  the  gen- 
eral rule,  no  ceurt  ought  to  permit  the  equi- 
table doctrine  of  res  judicata  so  to  operate  aa 
to  defeat  a  recovery  to  which  the  findings 
and  decree  In  the  second  suit  clearly  show 
respondent  entitled.  The  judgment  in  the 
second  action  here  Involved  certainly  is  res 
judicata,  but  it  must  have  the  opposite  effect 
from  that  contended  for  by  appellants.  It 
Is  only  res  judicata  of  the  things  actually 
decided.  It  proves  that  the  deed  was  fraud- 
ulently obtained,  and  hence  that  the  mort- 
gage was  fraudulmtly  given  and  the  proceeds 
wrongfully  appropriated,  and  conclusively  es- 
tablishes respondent's  right  to  recover  a  mon- 
ey Judgment  In  the  amount  of  the  mortgage 
and  interest,  but  it  does  not  preclude  that  re- 
covery in  another  suit  whldi  was  the  first  In- 
stituted. 

We  find  no  error  in  the  refnsal  of  the  court 
to  permit  appellants  to  relltlgate  the  Issue  of 
fraud  by  offering  proof  of  the  natters  set  up 
In  their  answer.  Hie  issue  of  fraud  was  the 
only  issue  In  the  second  suit  and  was  dedded 
therdn  adversely  to  appellants. 

The  judgment  of  the  trial  court  Is  affirmed. 

MOBRIS,  a  J.,  and  MAIN,  HOLGOMB. 
FULLERTON,  MOUNT.  PABKBR,  and 
GHADWIOE,  JJ.,  concar. 


STATE  V.  R0S8UAN.    (Na  18441.) 
(Supreme  Oonrt  of  Washington.   Dee.  5,  l&ld.) 

1.  Mastbb  AND  BnvAiTT  «B»U%,  New,  ToL  22 
Key-No.  Series  —  Euplothkitt  Aonrcm  — 

'  'WOBKEB"— StE  NOQ  BAPHEB. 
A  stenographer  and  bookkeeper  ia  a  "work- 
er" within  the  meaning  of  the  Employment 
Agency  Act  (Laws  191S,  p.  1),  forbidding  any 
person  from  taking  a  fee  from  one  seeking  em- 
ployment for  furnishing  emplosrment  or  Informa- 
tion leading  thereto. 

2.  Mabtbb  and  Sbbvart  4=»14%,  New,  vot  22 
Key-No.  Series  —  Ehplovubnt  AGKNom  — 
VAUDrrv  of  Stattttb— Definiteness. 

The  word  "worker"  is  capable  of  exact  defini- 
tion, and  therefore  its  use  id  that  statute  does 
not  render  the  statute  void  for  uncertainty. 
8.  Mabteb  and  Sbbvant  «=:>14%,  New,  vol.  22 
Key-No.  Seriee-^OoNSTiTtiTioHAL  Law— EH- 
PLOTMXHT  Aasffoiaa— RxQiruTxoir— PoLxoB 

POWBB. 

Laws  1815,  p.  I,  forbidding  any  person  from 
taking  a  fee  from  a  person  seeking  employment 
for  furnishing  employment  or  information  lend- 
ing thereto,  is  a  valid  exercise  of  the  police 
power,  since  It  was  enacted  to  prevent  frauds  on 
working  people,  many  of  whom  were  ignorant 
and  without  means  to  protect  themselves,  which 
frauds  were  not  only  possible  but  had  become 
common. 

4.  Masixb  and  Sbbvant  ^a»14H>  New,  voL  2^ 
Key-No.  Series  —  Ehputhbnt  Aobncves  — 
Regulation— Vali  DiTT. 
Laws  1915,  p.  1,  forbidding  any  person  from 
taking  a  fee  from  a  seeker  of  employment  for  fur^ 
niidiing  employment  or  information  leading  there- 
to, ia  not  unconstitutional  as  being  prohibitive  of 
the  businesi  of  conducting  employment  agendes. 
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irince  audi  agendM  may  BtHl  diarge  feea  against 
peraou  deouug  to  employ  laborer*. 

Department  1.  Appeal  {^m  Superior 
Court,  King  County ;  J.  T.  Ronald,  Judge. 

George  P.  Rossman  was  convicted  of  charg- 
ing a  fee  for  furnishing  employment  or  In- 
formation leading  thereto,  and  he  appeala. 
Affirmed. 

Ddgar  S.  Hadley.  of  Seattle,  tm  appellant 
Alfred  H.  Lundln  and  Lane  Snmmera,  both 
of  Seattle,  for  the  State. 

MOUNT,  J.  The  defendant  was  convicted 
of  the  crime  of  charging  a  fee  for  furnish- 
ing employment  or  Informatloa  leading  there- 
to. He  has  appealed  from  the  sentence  im- 
posed upon  that  conviction. 

The  facta  are  stipulated  in  substance  as 
follows:  The  defendant  was  operating  an 
agency  for  the  employment  of  stenographers 
and  bookkeepers,  and  was  charging  a  fee  of 
92  as  an  enrollment  fee,  and  20  per  cent,  of 
the  first  month's  salary  after  the  applicant 
secured  employment.  On.  the  14th  day  of 
February,  1916,  the  appellant  demanded  and 
received  from  one  Elnora  Hughes  the  sum  of 
12.  She  was  then  seeking  empl(^ment  as  a 
stmographer  and  bookkeeper. 

The  appellant  makes  three  omtentions  in 
tUa  court,  to  the  effect:  First,  that  a  ateaog- 
rapher  and  boob^eeper  la  not  a  wwker  within 
the  meaning  of  initiative  measure  Na  8; 
second,  that  the  word  'Worker"  Is  so  indefi- 
nite as  to  render  the  act  void,  and,  third,  that 
the  act  la  unoonatitatlonal  under  the  fifth 
and  fourteenth  amendments  to  tJie  Constitu- 
tion ct  tb»  United  States,  and  Uke  provlslona 
of  the  CtHistltntlon  of  this  state.  We  shall 
notice  these  contentions  briefly. 

[1]  On  the  first  point  the  appellant  relies 
upon  the  case  of  Hontwortb  v.  Tanner,  87 
Wash.  070,  at  680,  1S2  Fac.  S23,  627.  where 
we  held  ^t  a  school  teachra-  was  not  a 
worker  within  the  meanlns  of  that  act  In 
that  case  we  said: 

"The  act  has  no  reasonable  relation  to  any  sub- 
ject other  than  the  protection  of  thoee  who  may 
be  classed  as  workers  or  laborers.  It  bail  never 
been  contended  that  businees  and  profeasiooal 
men,  teachers,  and  those  following  scientific  pur> 
suits,  are  not  amply  equipped  to  protect  them- 
selves. A  teacher  renders  the  r«Fj  hi^eat  class 
of  professional  service,  whereas,  those  for  wh(»e 
benefit  this  law  was  passed  are  frequently  un- 
skilled in  business  affairs,  and  in  many  instances 
are  men  of  foreign  birth  having  no  competent 
understanding  of  our  business  methods  or  our 
language." 

It  is  contended  by  the  a^ellant  Utat  a 
tttmograshex  and  bookkeqier,  foil  the  rea- 
sons stated  In  Hnntworth  v.  Tanner,  supra, 
is  not  Included  within  the  meaning  at  the 
term  "Vorker.**  Some  things  there  said 
lead  to  that  conclusion.  But  we  are 
aatlsfled  that  a  stenograptiw  and  bookke^r 
is  a  worker,  and  tharetoce  cranes  within  the 
meaning  of  tlie  act  In  Oeorgia.  in  a  case 
where  a  man  was  employed  as  a  private  sec- 
retary and  stanograplmr  to  the  laestdott  «C 


a  railroad  and  banking  comvanr  at  ^25  per 
month,  his  duties  being  to  receive  dletattw 
and  tmnscilbe  lettm,  and  to  take  care  of 
the  papers  In  the  <^oe,  induding  Hie  keei^ng 
of  bo<*8  and  statementa,  It  was  lield  tlut  he 
was  a  worker,  and  was  ^titled  to  have  bis 
wages  ezenq;>t  from  gamldmient  Abrahams 
V.  Anderson,  80  Oa.  570,  5  S.  E>.  778,  12  Am. 
Rep.  274.  And  in  Ccthen  t.  AUriai.  5  Ga. 
App.  256,  62  S.  B,  1016.  also  a  Georgia  cas^ 
a  Btmograidier  was  also  held  to  be  a  worker. 
In  Uiat  case  it  was  said: 

"That  a  stenographer  is  skilled  and  trained  can- 
not affect  the  nature  of  the  work  be  does,  al- 
though it  does  effect  its  character.  After  acquir- 
ing the  trade,  tbe  test  Is  tba  method  of  carrying 
it  on.  It  is  diffieiilt  to  ooneeiTe  of  anything 
more  thoroughly  manual  than  the  work  of  a  ste- 
nographer. Receiviog  the  sounds  from  the  lips 
of  another,  he  registers  what  he  hears  and  repro- 
duces what  be  receives.  He  exercises  no  inde- 
pendence of  thouf;bt,  no  initiative,  no  diseretiw. 
The  test  of  his  efficiency  is  his  absolnte  acceptance 
of  what  la  given  him  and  its  return  unchanged. 
If  his  employer  indulges  in  the  pastime  of  mur- 
dering the  King's  English,  he  must  become  a 
'particeps  criminia,'  and  join  in  the  assassioa- 
tioa.  So  pronounced^  are  the  physical  faculties 
involved  in  stenography  that  there  cornea  a  time 
when  the  hand  refuses  to  work,  'although  the 
montal  faculties  ma;  be  entirely  clear.  It  fs  pre- 
eminently maDual  labor,  work  of  the  hand.*' 

Under  the  rule  in  these  cases,  and  others 
of  a  similar  character  which  might  be  cited, 
we  are  satisfied  that  a|  stenographer  and 
boc^keeper  Is  a  worker  within  tbe  common 
acceptation  of  that  term,  and  la  within  tbe 
meaning  of  initiative  measure  No.  8. 

[2]  It  is  next  contended  that  the  term 
'Svorker"  is  so  indefinite  as  to  render  the  act 
void.  This  contention  Is  based  upon  the  deci- 
sion in  State  v.  Powles  &  Co.,  90  Wash.  112, 
166  F&c  774.  In  that  case  we  held  ttiat  the 
term  "commission  merchant,"  which  was  de- 
fined to  be  "any  person,  firm  or  corporation 
whose  principal  business  is  the  sale  of  farm, 
dairy,  orchard  or  garden  produce'  on  account 
of  tiie  shipper  or  consignm',"  was  too  Indefi- 
nite to  base  a  criminal  charge  upon  by  reason 
of  the  use  of  the  words  "principal  business." 
But  It  was  not  held'  there  that  tbe  words 
"commission  business,"  If  they  had  been  used 
alone,  were  not  capable  of  accurate  defini- 
tion.. But  because  the  word  "principal"  was 
used,  it  was  held  tliat  it  could  not  be  detw- 
mlned  with  accuracy  what  tbe  principal 
business  of  a  commission  merchant  might  be. 
The  word  "worker"  is  capable  of  definite 
definition,  and  is  readily  understood.  We 
think  thexe  Is  no  merit  in  the  contrition  that 
the  act  is  Toid  for  Indeflniteness  because  of 
the  use  of  the  word  "worker." 

[9]  It  is  next  oontoided  that  tbe  act  is  un- 
constitutional because  it  la  not  within  the 
police  power  of  the  state  to  regulate  or  in- 
terfere with  the  rlt^t  of  a  private  dtlsok  to 
pursue  a  lawful  business.  In  the  case  of 
Huntwfflfh  r.  Tanner,  we  reserved  the  con- 
stitutional Question,  because  in  that  case  tt 
was  not  necessary  to  det^mine  that  qnesUon. 
for  we  held  that  a  school  teacher  was  not  a 
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queatlon  now  preeuited  1b  whether  tUs  act 
is  within  the  poUce  power  of  the  state. 

A  number  of  cans  are  dted  by  the  appel- 
lant to  tbe  effect  that  a  dtizoi  Is  goaranteed 
tlie  protection  of  Us  property  and  the  pnrsuit 
of  hJs  happiness  under  the  Constitution  of  the 
United  States,  and  that  any  person  is  at 
liberty  to  pursue  any  lawful  calling  and  to  do 
BO  in  bis  own  way  when  not  eDCroachlng  upon 
tbe  rights  d  others ;  and  it  ia  contended  that 
tbe  police  power  of  the  state  does  not  extend 
to  the  right  to  take  away  w  relate  a  law- 
ful business.  Tbere  can  be  no  doubt  of  the 
right  of  a  dtixen  to  pursue  a  lawful  calling 
tn  a  lawfifl  way ;  but  is  eqaaUy  true  that 
there  can  be  no  doubt  of  the  rlg^t  of  the  state, 
CbroQfl^  Its  Legislature,  to  regulate  a  business 
which  may  become  unlawful  by  Impn^ter  and 
unlawful  means. 

In  Knnn  t.  lUlntds,  M  U.  S.  118,  at  page 
124,  24  11  £d.  77,  it  was  said: 

"When  one  becomes  a  member  of  gociety,  he 
necessarily  parts  with  some  rights  or  privUefres 
which,  as  an  hidividual  not  affected  by  his  rela- 
tions to  others,  he  might  retain,  *  •  •  From 
this  source  come  the  police  powers,  whltdi  as  was 
said  by  Mr.  Chief  Justice  Taney  in  the  License 
Cases,  6  How.  68S  [12  L.  Ed.  ^6],  'are  nothing 
more  or  less  than  the  powers  of  government  in- 
herent hi  eveiT  sovereignty;  •  •  •  that  is  to 
say,  *  *  *  tbe  power  to  gDvem  men  and 
thbigs.'  Under  these  powers  the  goTemment  r^ 
ulates  Uw  conduct  of  its  dtizens  one  towards  an- 
other, and  the  manner  In  which  each  shall  use 
his  own  property,  when  sacb  regnladon  be- 
comes necessary  iot  the  public  good." 

In  State  t.  Mountain  ramber  Co.,  76  Wash. 
681, 135  Pac  646,  this  court  said: 

*^aving  in  mind  tbe  soverdgnty  of  the  state, 
it  would  be  folly  to  define  the  term.  To  define  is 
to  limit  that  which  from  the  nature  of  things 
cannot  be  limited,  hut  whidi  is  rather  to  be  ad- 
justed to  otmditioiiB  touting  the  common  welfare, 
when  corered  legislative  enactments.  The  po- 
Uce power  is  to  the  public  what  the  law  of  ne- 
cessity is  to  the  individual.  It  is  comprehended 
in  the  nmxim,  'Salus  popnli  supreme  lex.'  It  is 
not  a  rule;  it  Is  an  evolution." 

In  State  r.  Pitney,  70  Wash.  608,  140 
Pac.  018,  Ann.  Oas.  1016A,  200,  in  dlscoSBlng 
the  police  power  of  the  state,  this  court  said: 

"If  a  state  of  facts  can  reasonably  be  pre- 
sumed to  exist  which  would  justify  the  legula- 
Haa,  the  court  must  presume  Chat  it  did  exist 
and  that  the  law  was  psssed  for  that  reason.  If 
DO  State  of  circumstances  could  exist  to  justify 
the  statute,  then  It  may  be  declared  void  because 
in  excess  of  tbe  legislative  power." 

And  in  Mnnn  v.  Illinois,  supra,  at  page 
182  of  04  n.  S..  24  L.  Bd.  77,  the  Supreme 
Court  of  the  United  States  said: 

"For  our  purposes  we  must  assume  that,  If  a 
state  of  facts  could  exist  that  would  justify  such 
legislation,  it  actually  did  exist  whra  the  stat- 
ute now  under  consideration  was  passed.  For 
us  the  Question  is  one  of  power,  not  of  expedieo- 
ey.  If  no  state  of  drcumstances  could  exist  to 
justify  such  a  statote,  then  wa  may  declare  this 
one  void,  because  in  excess  of  the  legislative 
power  of  the  state.  But  if  tt  could,  we  muRt  pre- 
sume it  did.  Of  tbe  propriety  of  legislative  in- 
terference within  the  scope  of  legidativs  power, 
the  Legislature  is  the  exdusire  judge." 


And  in  McLean      A-rkanaaa,  211  U.  & 

B80.  at  page  648  [20  Sup.  Gt.  208,  308,  5S  L. 
Ed.  315],  It  was  said: 

"If  tbere  existed  a  coQdition  of  aSaira  concern* 
ing  which  the  Legislature  of  the  state,  exerciBing 
its  conceded  right  to  enact  laws  for  the  protec- 
tion of  the  health,  safety,  or  welfare  of  the  peo- 
ple, might  pass  the  law,  it  must  be  sustataed; 
if  such  action  was  arbitrary  interference  with 
the  right  to  contract  or  carry  on  business,  and 
having  no  just  relation  to  the  protection  of  the 
public  within  the  scope  of  legislative  power,  the 
set  must  faiL" 

In  State  ex  rd.  Davis-Smith  Oo.  t.  Glau- 
ficu,  65  Wash.  156,  177,  117  Pac.  1101,  1106 
[87  L.  B.  A.  (N.  S.)  466],  we  said: 

"The  test  of  the  validity  of  such  a  law  Is  not 
found  in  the  inquiry,  does  it  do  the  objectionable 
things?  but  Is  found  rather  in  the  inquiry,  lA 
there  no  reasonable  gronnd  to  believe  that  the 
public  safety,  health,  or  general  welfare  Is  pro- 
moted thereby?  The  Lecfislature  cannoL  of 
course,  without  violadug  this  clause  of  the  Con- 
stitution, declare  a  particular  Industry,  common- 
ly engaged  in  by  the  people,  to  be  unlawful 
which,  under  all  dreumstances,  must  necessarily 
be  baixoless  and  innocent;  but  It  can  regulate 
and  control  and  prohibit  any  industry,  however 
innocent  it  may  have  been  in  its  inception,  when- 
ever it  becomes  a  menace  to  tbe  employes  engag- 
ed in  it,  the  people  surrounding  it,  or  to  any  con- 
siderable number  of  the  people  at  large,  no  mat- 
ter from  whatsoever  cause  the  oienace  may 
arise." 

We  think  there  can  be  no  doubt  of  the 
prlndples  enunciated  In  the  foregoing  quo- 
tations. In  the  Huntworth  Case,  supra,  the 
reason  for  this  act  was  potQted  out.  We 
tbere  said,  at  page  679  of  87  Wash.,  at  page 
526  of  1Q2  Pac.: 

"Tbe  mischief  inducing  the  present  act  Is  not 
hard  to  find.  It  was  to  correct  what  society  had 
come  to  regard  as  a  wrong  practiced  upon  those 
who  for  many  reasons  were  unable  U>  protect 
themselves  against  impositions  and  extortions. 
It  was  to  protect  a  class  that  was  powerless  un- 
der existing  conditions  to  protect  itself.  As  said 
by  the  Supreme  Court  of  the  United  States  in 
Patterson  v.  Bark  Eadora,  190  U.  S.  160  [23 
Sup.  Ct.  821,  47  L.  Ed.  1002],  when  speaking  of 
the  federal  statute  prohibiting  any  person  from 
demanding  or  receiving  remuneration  for  provid- 
ing employment  for  sailors:  "The  story  of  the 
wrongs  done  to  sailors  in  the  larger  porta,  not 
merely  of  the  natiou  but  of  the  world,  is  an  oft- 
told  tale,'  Or,  as  tbe  Court  of  Appeals  of  New 
York  said  when  considering  the  oonstituttonality 
of  a  statute  regulating  employment  agencies: 
The  Legislature  had  tbe  right  to  take  notice  of 
the  fact  that  such  agencies  are  places  where 
emigrants  and  Ignorant  people  frequently  resort 
to  obtain  employment  and  to  procure  informa- 
tion. Tbe  relations  of  a  pmoa  so  consulting  an 
agency  of  this  character  with  the  managers  or 
persons  conducting  it  are  such  as  to  sffoH  great 
opportunities  for  fraud  and  oppression,  and  the 
statute  in  question  was  for  the  purpose  of  pre- 
venting such  frauds  and,  probably,  for  the  sup- 
pression of  immorality.'  People  ex  rel  Arm- 
strong V.  Warden  of  City  Prison,  1A3  N.  Y.  223, 
76  N.  B.  11,  2  L.  R.  A.  (N.  S.)  850." 

And  Quoting  from  Moore  t.  Minneapolis,  43 

Minn.  418,  45  N.  Wl  710.  we  said: 

"  'The  nature  of  the  business,  and  tha  diarac- 
ter  of  those  with  whom  the  business  is  likely  to 
be  conducted,  in  point  of  intelligence,  experience, 
and  capacity  for  self-protection  from  fraudulent 
prsctices,  are  such  that  It  might  well  he  deemed 
necessary  tv  the  Legidature,  as  a  matter  of 
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proper  police  regolatioc.  •  *  •  The  propiietr 
of  police  reiralatien  aeems  apparent  when  it  la 
considered  uiat,  bj  means  of  such  agenciee,  igno- 
rant and  credulous  persons  might  easily  be  de- 
frauded  of  their  money  under  a  mere  pretense  of 
employment  to  be  afforded  them  in  a  distant  part 
of  the  state,  so  that  the  frand  would  not  be  dis- 
covered until  the  victim  should  have  gone  so  far 
avay  aa  to  be  nnHkel^  to  tronble  the  franduleiit 
agent  by  prosecution.*  ** 

We  tben  said: 

"Fartbermore,  the  act  mast  be  determined  by  a 
consideration  of  its  natural  effect  when  put  in 
operation.  In  operation  it  may  tend  to  protect 
the  day  laborer  n-ho,  as  said  by  the  exsmlner  in 
the  office  of  the  labor  commissioner  of  the  city  of 
Seattle,  'is  generally  poor  and  without  means* 
(Wiseman  v.  Tanner  [D.  C-]  221  Fed.  684),  and 
who,  in  consideration  of  a  fee,  is  directed  to  a 
job  which  may  not  exist,  or  which  may  not  en- 
dure because  of  collusion  between  the  employ- 
ment agent  and  a  corrupt  foreman." 

It  la  apparent  from  these  quotations-  from 
Hnntwortb  t.  Tanner,  supra,  tbat  the  act, 
and  the  parpossa  for  which  it  was  enact- 
ed, were  to  prerent  frauds  which  had  be- 
come common  In  the  class  of  business  to 
which  the  act  relates,  and  was  therefore, 
under  the  authoritieB  above  cited,  within  the 
police  power  of  the  state  to  regulate,  and 
even  suppress,  to  the  extent,  at  least,  of  the 
frauds.  The  constitutionality  of  this  act 
was  upheld  In  Wiseman  r.  Tanner  (D.  C.) 
221  Fed.  094,  where  all  the  authorities  cited 
in  the  appellant's  brief,  and  many  not  thare- 
in  cited,  were  considered. 

[4]  It  is  further  argued  by  the  appellant 
that  the  act  Is  prohibitive  of  the  business, 
and  therefore  is  unconstitutional.  This 
contention,  we  think,  is  without  merit,  be- 
cause the  act  does  not  prohibit  the  buslneBS. 
Section  2  of  the  act  (Laws  of  1915.  p.  1) 
makee  it  unlawful  for  any  employment  agent 
to  demand  or  recelre  fees  from  persons 
seeking  employment  It  does  not  prohibit 
the  business.  Fees,  of  course,  may  be  charg- 
ed  against  persons  desiring  to  employ  labor-- 
ers.  We  are  of  the  opinion  that  the  act  Is 
a  valid  exercise  of  the  police  power,  and  Is 
not  unconstltatiottal  upon  either  ground. 

The  judgmoit  an>ealed  from  1>  therefcwe 
affirmed. 

M0BRI8,  O.  J.,  and  OHADWKS  and 
FULLERTON,  JJ.,  concur.  EIXJ8,  oon- 
curs  in  the  result 


GILSON  T.  WASHINOTON  WATER  POW- 
ER CO.    (No.  13063.) 

(Supreme  Court  of  Washington.  Dec  S,  1916.) 

1.  Oakbucbb  «=>287(1),  308(l>-t>iniBS  to  Pas- 

SEKGEas— Entering  Cabs. 
A  street  railway  owes  passengers  the  highest 
dei^rree  of  care  consistent  with  reasonable  opera- 
tion of  its  cars  not  only  while  they  are  ndlng 
upon  the  cars,  but  in  entering  or  alighttng. 

[Ed.  Note.— For  other  cases,  see  Cairiers. 
Cent.  Die.  S§  1154,  1162,  1224?  Dec;  Dig.  ^ 
287(1).  303a).] 


2.  TiuAi.  i8b»296(9)  —  iMFKtromeflm  —  Bbboi 

CUBBD  BT  OtEBB  iNSTBUOnONSu 

An  instruction  that  the  carrier  owed  the 
highest  degree  of  care  to  passengers  entering  or 
leaving  ears  was  not  prejudldal  as  anrnning  tfiat 
the  Injured  party  was  already  a  paaseager  when 
he  was  injured  in  attempting  to  board  a  street 
car,  where  further  instructions  permitted  recov- 
ery only  should  the  jury  find  Oiat  the  injured 
party  was  actually  entering  tlie  car  and  bad  be- 
come a  paeicnger. 

rEd.  Note.— For  other  cases,  see  Trial.  Cant 
Dig.  I  712;  Dec  Dig.  «=>2e6(9).] 

3.  Tbul  «=>260(1)— Innxuononi— DnpuoA^ 

TioN  or  iKSTBUonons. 
Refusal  of  requested  Instructions  substan- 
tially covered  by  tkoee  already  given  is  not  er- 
ror, though  the  wording  be  not  exactly  the  same; 

gid.  Note— For  other  cases,  see  TriaL  Cent 
.  I  6S1;  Dec  Dig.  «=3>260CL).] 

4.  New  Tbial  «=9l04(D— Nbwx.t  XtaaoovKSKD 

EviDENOB— SunroisNOT— GmnrUTxvK  Evz- 

OBNCB. 

Where  an  Injured  party  recovered  verdict  for 
injuries  received  when  knocked  from  defendant's 
street  car  on  the  theory  tJiat  his  injuries  were 
serious  and  prevented  proper  use  of  his  limbs,  and 
that  the  duration  of  such  injuries  would  be  uncer- 
tain, it  was  not  error  to  refuse  new  trial  on  a 
showing  of  photographs  of  plaintiff  taken  shortly 
after  the  trial  whereiii  he  used  only  a  cane  instead 
of  the  crutches  be  used  at  the  time  of  trial,  and 
physicians  deposed  that  tbey  believed  he  was  fak- 
ing his  injuries,  and  lus  own  pbysiciaD  deposed 
that  be  had  advised  plaintiff  to  try  walking  with 
a  cane  instead  «f  crutches,  and  plaintiff  deposed 
that  he  could  so  walk  for  only  a  few  minutes, 
and  that  such  walking  gave  him  pain  and  tired 
him  out,  and  where  the  newly  discovered  evi- 
dence tsx  the  defendant  was  lacgelj  cunuilative 
of  that  given  on  the  trial 

[fid.  Note^For  other  cases,  see  New  Trial, 
OanL  Dig.  il  aiS,  SeS;  Dec.  Dig.  «B»10ia).] 

Eh  Bane,  Appeal  frmn  Superior  Goort, 
Spokane  County;  11  U  Clifford,  Jsdge. 

Action  hjr  H.  T.  Oilsw  against  the  WaAh- 
ington  Water  Poww  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Post,  Averr  A  Hlggina,  of  Spokane,  for  ap- 
pellant.  Plummer  ft  Lavln,  of  Spokane  Cor 

respondent 

PAREBB.  J.  This  is  an  action  to.  recover 
damages  for  personal  injuries  whidi  the 
plaiutur,  H.  T.  ailsoQ,  alleges  were  received 
by  him  as  the  result  of  the  negligence  of  one 
of  the  defendant's  conductors  occurring  while 
the  plalntlfl  was  attempting  to  rater  one  of  de- 
fendant's street  cars  as  a  passenger.  Trial 
in  the  superior  court  resulted  in  verdict  and 
Judgment  In  fftvor  at  the  plaintifl  awarding 
Mm  $3,600  damages,  from  whidti  the  defend- 
ant has  appealed  to  this  court 

Appellant  owns  and  operates  a  street  rail- 
way system  In  the  city  of  Spokane.  Its 
street  car  which  respondent  was  attouiptlng 
to  enter  at  the  time  he  was  injured  had  a 
closed  rear  vestibule  with  two  doors  on  the 
right  Bide  thereof,  one  for  passengers  «iter- 
Ing,  and  the  other  for  passengers  learlns 
the  car.  It  was  a  pay-as-you-enter  car.  It 
was  the  duty  of  the  conductor  not  only  to 
collect  fares  from  passengers  as  they  en- 


ftssjrcr  other  oaaai  see  same  toplo  sad  KaT-NTTlIBBR  In  all  Key-Numbered  DlceeU  and  ladeses 
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tered  and  pasKd  through  the  mtUMle.  bat 
also  b7  means  of  a  lever  to  open  and  doae 
the  doon  for  puBNjgen  u  ttaer  Altered  and 
left  the  car.  Respondent  claims  that  while 
the  car  was  staodliis  still  with  the  doors  open 
u  an  Invitation  for  passengers  to  entw  and 
while  he  was  following  other  passengers  who 
were  raterlng  Uie  car,  be  attempted  to  enter 
ttarongb  the  proper  door  as  a  passenger,  and 
that  when  he  bad  proceeded  to  the  extent  of 
pladt^  one  or  possibly  both  feet  on  the  step 
and  takli^  hold  of  the  car  or  handhold  at 
the  side  of  the  opening  occupied  by  the  door 
when  closed,  the  condactor  suddenly  closed 
the  door,  striking  respondent  and  causing  him 
to  ftiU  backward  upon  the  pavement  of  the 
street,  resulting  In  the  Injuries  for  whlcii  be 
claims  damages.  That  respondent  was  seri- 
ously Injured  by  his  fall  seems  amply  sup- 
ported by  the  evidence,  tbou^  the  evidence 
Is  conflicting  as  to  the  extent  of  the  injuries 
in  so  far  as  the  opinion  testimony  of  physi- 
cians given  upon  the  trial  Is  concerned.  Re- 
spondent's injuries  were  received  on  Novem- 
ber 17,  1914.  On  Mardi  17  to  19,  1915,  jnst 
foar  months  Uiereafter,  the  trial  occurred. 
Respondent  suffered  severe  pain  during  the 
early  part  of  this  period  and  had  suffered 
pain  more  or  less  up  until  the  time  pf  the 
trial.  His  lower  extremities  were  partially 
paralysed,  resulting,  in  the  opinion  of  bis 
physician,  Dr.  Rlgg,  from  a  hemorrhage  of 
the  spinal  cord.  His  recovery  was  slow. 
There  was  loss  of  power  of  locomotfoov  From 
an  examination  of  reqrondent  made  a  day 
before  the  commencement  of  the  trial  Dr. 
Rtfcg  testified  as  his  opinion  that  respondent 
dfd  not  then  have  the  use  of  his  lower  ex- 
tratnltles  to  the  extent  of  more  than  two* 
thirds  of  their  normal  use,  and  that  the  pe- 
riod that  condition  would  continue' to  exist 
was  Indeflnlte.  Bespondent  testified  that  It 
w&s  then  necessary  for  him  to  use  crutches 
to  walk  because  "my  legs  give  out  altogether 
when  I  go  to  walk  if  I  have  not  got  crutches 
to  rapport  me."  Respondent  was  at  the  time 
36  years  old,  was  a  railway  trainman  and 
capable  of  earning  from  ?100  to  $125  per 
moDth. 

H.  21  It  is  contended  in  appellant's  b^alf 
that  the  trial  court  erred,  to  appellant's  prej- 
«<3Ice,  in  giving  to  the  jury  the  following  In- 
■tmctlon: 

"Inrtmction  No.  2.  •  *  ♦  The  defendant 
ft  this  case  is  a  common  carrier  and  owed  to 
tte  plaintiff  the  duty  of  nsing  the  highest  degree 
w  cue  consistent  with  the  reasonabls  operation 
of  Its  cars  for  his  safety  not  only  while  riding 
npon  its  cars,  bat  In  entering  or  alichting  there- 
worn;  and  for  any  injury  which  he  may  have 
Mstaioed  by  the  faUnre  on  the  part  of  the  de- 
pinant  company  to  perfwm  thla  duty  ba  wonld 
ttre  a  rlsht  of  recovery  In  this  action.'* 

'OOb,  it  is  Insisted,  was  erroneous  In  that 
tbe  languid  of  the  Instmctlon  assumes  that 
file  celatlon  of  carrier  and  passenger  existed 
between  appellant  and  reqwndeat  at  the  time 
he  was  beared,  calling  for  the  highest  de- 
pee  of  care  on  the  part  of  the  oooductor. 
181P.-28  - 


It  may  be  oonceded  that  standing  alone  this 
InstructloD  seuns  to  have  that  meaning  and 
wonld  to  that  extent  Invade  the  province  of 
the  Jury,  slnca  there  Is  room  for  dUferehce  of 
opinion  upon  tibe  question  o€  respondent  be- 
ing then  a  passenger  In  view  of  the  conflict 
in  the  evidence  as  to  whether  or  not  the  car 
was  standing  still  and  the  door  opea  Inviting 
passengers  to  enter.  However,  the  court's 
Instructions  continue  as  follows: 

"Instructicm  No.  3.  In  the  case  now  on  trial  If 
you  find  from  the  evidence  that  the  plaintiff  at- 
tempted to  board  the  car  at  a  time  when  the 
door  of  the  car  was  open  and  ether  passengers 
were  entering,  and  at  the  time  the  conductor  in 
charge  of  the  car  either  saw  the  plaintiff  at- 
tempting to  enter  the  car,  or  could  have  seen  the 
plaintiff  If  he  (the  conductor)  had  used  the  degree 
of  care  that  a  reasonably  careful  and  prudent 
man  wonld  have  exercised  under  the  same  or 
similar  circumstances,  and  you  further  find  that 
the  conductor  closed  the  door  of  the  car  while  the 
plaintiff  was  so  trying  to  eater  the  car  snd  then- 
by  caused  the  plaintiff  to  tail  on  tiie  paved  street 
substantially  as  alleged  in  his  complaint,  under 
such  circumstances  tbe  defendant  would  be  gnilty 
of  negUgence;  and  If  yon  further  find  that  the 
plaintiff  himself  was  not  guilty  of  any  nei^Ugenee 
which  contributed  to  his  accident,  then  your  ver- 
dict should  be  for  the  plaiutiff. 

"InstmcUon  No.  4.  If,  on  the  otlier  hand,  yon 
find  from  the  evidence  that  the  ctmductor  In 
charge  of  the  car  had  dosed  the  iota  of  the  car 
when  the  plaintiff  attempted  to  board  tbe  car, 
and  that  he  fell  upon  the  street  and  sustained  his 
injuries  on  account  of  his  own  neglig^ee  in  at- 
tempting to  get  upon  the  car  at  a  time  when  the 
door  was  dosed,  then  the  plaintiff  was  guilty 
of  coutributcay  negligence,  and  your  verdict 
should  be  for  tiw  d^endaat" 

Beading  all  of  these  Instructions  together 
we  think  that  the  Jury  would  not  likely  re- 
(Xin  the  Impiesaloii  that  tbe  txigb  degree  of 
rare  stated  in  Instmctlon  Nik  2  was  reqolTed 
of  the  condactor  unless  tbef  found  that  tbe 
car  door  was  <n>en  under  snch  circumstances 
as  to  in  efCect  be  an  invitation  to  respondent 
to  enter  the  car  as  a  passenger,  and  he  was 
atttoiptlng  to  so  enter.  Of  course,  If  the 
jury  BO  found  It  was  not  error  to  have  them 
so  measure  the  degree  of  care  required  of 
the  conductor.  We  conclude  that  this  claim- 
ed error  was  not  prejudicial  to  appellant's ' 
rights  in  view  of  all  of  these  instructions. 
Morran  v.  Chicago,  Mil.  &  P.  8.  By.  Co.,  70 
Wash.  114,  126  Pac.  7S. 

[3]  Some  contention  Is  made  In  appellant's 
behalf  that  the  giving  of  tbe  fourth  Instmc- 
tlon was  erroneous,  but  we  are  clearly  of 
the  opinion  that  it  was  not  so.  It  Is  also 
complained  that  the  refusal  of  the  court  to 
give  a  certain  requested  instruction  was  error. 
An  examination  of  this  requested  instruction, 
however,  convinces  us  that  It  was  given  In 
substance  by  the  court,  and  that  therefore  the 
refusal  to  give  It  In  the  exact  language  re- 
quested was  not  prejudldally  erroneous. 

[4]  One  of  the  grounds  of  appellant's  mo- 
tion for  a  new  trial  Is  newly  discovered  evi- 
dence ;  and  error  Is  claimed  in  Its  behalf  be- 
cause the  trial  court  did  not  grant  a  new 
trial  upon  this  ground.  Affidavits  in  sup- 
port thereof  were  filed  tending  to  show  n* 
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KDooOeaVB  omdlttoa  on  AgM  6t&  and  a  few 
days  following,  which  waa  aerenteea  days 
after  the  triaL  Tbree  photographs  were  tak- 
en of  respondent  on  April  6th  and  one  on 
April  9th.  at  the  Instance  of  aK>ellant  with- 
oat  Ms  knowledge  while  upon  the  streets  of 
Spokane.  These  photographs  show  him  ap- 
parently walking  and  also  standing,  using  a 
cane,  and  without  the  use  of  cruttdies. 
Thomas  Aston,  a  claim  agent  of  appellant, 
stated  in  his  afSdarit  that  he  saw  the  plain- 
tiff on  April  5th  walking  on  a  street  in  Spo- 
kane using  only  a  cane.  He  does  not  de- 
scribe the  nature  of  re^ondent's  walk, 
whether  it  appeared  to  be  natural,  laborious, 
or  painful.  Dr.  O'Neill,  who  bad  been  a  wit- 
ness for  appellant  upon  the  trial,  stated  in 
his  affidavit  that  at  the  time  of  the  giving 
of  his  testimony  and  ever  since  he  was  and 
has  been  of  the  opinion  that  resp(»ident  was 
"faking  bis  Injuires":  that  on  April  6th  he 
saw  resp<mdent  walking  without  the  use  of 
crutches,  but  with  a  cane,  and  that  Ms  gait 
or  walk  was  materially  dUrerent  tiom  that 
which  he  used  at  the  time  of  the  trial  while 
walking  with  crutcbea;  that  "bis  style  of 
vralking  was  that  of  limping  a  little  as 
though  he  had  a  sore  foot,"  and  that  hla 
(O'Nelll'B)  former  opinion  was  contlrmed  by 
what  he  saw  of  respondent's  action  at  that 
tlm&  Dr.  Kikenbary,  who  was  a  witness  toi 
appellant  upon  the  trial,  stated  In  his  affi- 
davit, as  he  did  at  the  time  of  giving  his 
testimony,  that  he  was  of  the  (pinion  that  re- 
qiondent  could  use  hla  legs  as  any  normal 
man  could  If  be  desired  so  to  do;  that  he 
had  no  injury  which  interfered  with  such 
use ;  that  he  was  "faking  his  iujurlea" ;  that 
he  (Eikenbary)  examined  the  i^tographs 
taken  of  plain  tiff  since  the  trial,  and  that  his 
opinion  1«  cooflrmed  by  the  photographs.  Dr. 
Weisman,  who  was  a  witness  for  ai;q;>ellant 
upon  the  trial,  stated  in  his  affidavit  that  at 
the  time  d  gMog  ot  bis  testimony  and  ever 
since  he  has  been  of  the  (pinion  that  re- 
spondent was  "faking  Ua  Injuries,"  and  that 
aach  (pinion  was  otmflrmed  by  an  examlna- 
tlon  of  the  pbotographs  taken  of  mqmidait 
since  the  trIaL  Cflyde  Higgins  in  his  affi- 
davit states  that  he  saw  reqxnident  April  dth 
walking  wUbont  cratdiea  natng  a  cane  only, 
but  does  not  describe  the  nature  ot  lespoud- 
ent's  walk  or  the  appar^t  effort  required 
by  respondent  when  walking  with  a  cane. 
Dr.  Klgg,  the  physician  wba  attoided  rfr- 
qwndent  since  he  was  injured  and  who  was 
a  witness  tor  te^ndent  upon  the  trial, 
states  in  his  affidavit  tbi^  <n  abont  April 
Sth  he  advised  leqKndent  to  try  to  walk 
some  and  use  his  feet  without  the  aid  of  his 
mitcbes  tempwarily,  for  short  periods  of 
time  when  he  could  do  so;  and  also  states 
the  <vinion  that  respondent  "is  not  faking 
his  injuries."  Respondent  In  bis  affidavit 
states  that  be  did  walk  short  distances  on 
^>ril  Sth  and  thereafter  at  times  without 
crutches,  using  a  cane,  but  that  be  could  ao 


walk  only  a  short  distance  at  ft  ttme  and 
required  prolonged  rests;  that  he  has  not 
abandwMd  his  cratcbes;  and  that  It  is  stUl 
necessary  fior  Um  to  nee  tftem  practically  all 
of  the  time.  Hie  photocraphs  taken  of  re- 
spondent famish  bat  Uttle  evidence  as  to  the 
ease  or  effort  with  which  respondent  walked 
at  thoee  times,  ^e  reason  of  this  manifest- 
ly Is  that  thay  are  not  "moving  pictures." 

The  substance  of  the  dtowlng  made  by 
these  affidavits  and  phott^aphs  is,  as  we 
view  It.  that  17  days  after  the  trial  respond- 
ent could  walk  to  some  extent  with  a  cane 
and  without  the  use  of  cmtdies,  that  such 
walking  was  exhausting  to  him,  and  that  he 
still  required  the  use  of  his  crotches  most  of 
the  time,  and  that  his  conditttm  had  possibly 
somewhat  inqtroved;  but  this  showlog  does 
not,  we  think,  furnish  any  substantial  ground 
for  the  cmiduslon  that  respondent  was  "fak- 
ing his  injuries"  at  and  prior  to  the  Ume  of 
trial,  or  that  he  was  not  severely  injured 
substantially  to  the  extent  claimed  by  him- 
self and  bis  phyddan.  as  testified  to  1^ 
them  upon  the  trial  and  found  by  the  Jury. 
It  seems  to  us  that  the  facts  so  shown  are 
not  sufficient  to  call  for  the  granting  of  a 
new  trial  np<xi  the  ground  of  newly  discov- 
ered evidence.  In  other  words,  the  alleged 
newly  discovered  evidence  is  almost  wholly 
cumulative  touching  the  extmt  of  req>ond- 
ent's  injuries,  does  not  materially  aid  the  de- 
fense beyond  the  showing  made  in  appellant's 
behalf  iqwn  the  trial,  and  would  not  be  like- 
ly to  change  the  result.  It  is  worthy  of  note 
that  manifestly  the  evidence  introduced  in 
respfmdent's  behalf  did  not  tend  to  show  to- 
tal or  permanent  disability,  and  the  amount 
of  the  verdict  plainly  Indicates  that  the 
award  was  not  nude  iq»on  any  such  theory. 

Counsel  for  appellant  call  our  attention  to 
four  dedsiwia  of  the  courts  wbldi  we  think 
oome  as  near  ittkding  siq>port  to  their  con- 
tention as  any  to  be  foond  in  the  books.  One 
of  the  decisions  so  relied  upon  is  that  of 
Wells  rargo  &  Oo.  v.  Gnnn,  S3  Oolo.  217.  79 
Pac.  1029.  Tbe  plaintiff  in  that  case  claimed, 
and  the  evidence  introduced  in  her  behalf 
tended  to  show,  that  her  injury  consisted  of 
a  fracture  of  the  eleventh  and  twelfth  dor- 
sal vertebree  and  a  contusion  of  the  spinal 
cord,  thereby  producing  partial  paralysis  of 
the  entire  body;  that  she  was  totally  dis- 
abled; that  she  might  recover  her  apeecb, 
but  wonld  never  be  aUe  to  walk.  The  trial 
resulted  in  a  wdlct  in  her  faTor  of  45,«oa 
Within  36  hours  after  the  case  had  been  sub- 
mitted to  tbe  Juiy,  as  waa  shown  by  affida- 
vits In  suppcfft  of  the  defendant's  motion  fur 
new  trial,  she  was  sitting  on  the  side  of  her 
bed,  was  able  to  protrude  her  tongue  aud 
talk  freely,  and  her  paralysis  liad  disap- 
peared to  such  an  extent  that  she  was  able 
to  walk  atwut  the  room  without  support  of 
any  kind.  liiese  facts  discovered  almost  Im- 
mediately upon  the  close  of  tbe  trial  Showed 
all  bst  omelusiTely  that  bw  Injoxlea  wm« 
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not  u  eUlmed  upoo  the  trial  and  as  found 
the  Jnry.  It  was  then  held  that  the  trial 
court  erred  in  denying  a  new  trial.  Mani- 
festly the  showing  here  made  Is  not  com- 
parable with  that  showing. 

Aitother  of  the  dedsitnis  relied  upon  by 
counsel  for  appellant  la  that  of  Southard  v. 
Bangor  &  A.  R.  Co.,  112  Me.  227,  91  AtL 
948,  U  a  A.  1915B,  243.  The  plaintiff  there 
claimed,  and  the  testimony  Introduced  in  his 
behalf  tended  to  show,  that  as  the  resnlt  of 
l;l8  injuries  he  was  suffering  from  an  Incur- 
able disease,  and  that  he  was  physically 
wrecked.  Ue  was  awarded  by  the  Jury  98,- 
500.  The  newly  discovered  evidence  showed 
acts  of  the  plalnttfT  very  soon  following  the 
trial  of  such  a  character  that  be  could  not 
haTe  been  In  the  physical  condition  he  daim- 
ed  he  was  at  the  time  of  the  trial  The 
opinion  of  the  court  does  not  tell  us  what 
these  acts  of  the  plaintiff  were.  This  deci- 
Bion,  so  far  as  can  be  determined  from  the 
facts  glren  thweln,  seems  equally  InappU- 
cahle  here. 

Another  decision  relied  upon  by  counsel 
for  appellant  is  that  of  Colorado  Springs  & 
loterurban  Ey.  Co.  r.  Fogelsohg,  42  Colo. 
341,  tt4  Paa  3Se.  Bridence  introduced  on 
behalf  of  the  plaintiff  tended  to  sbow  that 
the  plaintiff  was  seriously  Injured,  the  ef- 
fects of  which  would  continue  ludeflnttely. 
He  wu  awarded  by  the  iury  97fi0^  Upon 
tbe  beiurlnf  hli  modm  for  new  trial  affl- 
dftvlte  were  produced  ahowbig  acts  and  re- 
ma^  of  plaintiff  occurring  both  b^oro  and 
after  the  trial  tnuiaj  Incootdsteat  with  him 
being  injured  as  serlonaly  as  claimed,  such 
as  doing  heavy  labor  at  a  time  when  he 
claimed  to  be  wholly  luiable  to  perform  sut^ 
labor.  Among  other  things  shown  was  that 
in  a  oonversatloi  he  was  asked  why  he  did 
not  throw  away  Ue  cmtdiea  and  go  to  work, 
to  which  he  replied: 

"I  eoold  do  It  all  right,  but  It  would  not  look 
well  for  me  to  do  K>  wmte  my  ease  is  still  in 

court." 

Plainly  the  decision  reversing  the  trial 
court  and  granting  ai^llant  a  new  trial  In 
Uiat  case  has  no  controlling  force  here. 

Another  decision  relied  upon  by  counsel  for 
aiH>ellant  is  that  of  Anshutz  v.  Louisville  By. 
Ga,  152  Ky.  741,  154  S.  W.  13,  45  I«  B.  A 
(N.  S.)  87.  In  that  case  the  plaintiff,  a  mar- 
ried woman,  was  Injured,  which  Injury  and 
the  necessary  operatloa  therefor,  the  evi- 
dence tended  sbnmgly  to  show,  rendered  her 
barren  bo  she  oould  never  thereafter  bear 
children,  and  that  at  the  time  of  the  trial 
she  was  affected  with  the  growth  of  a  tumor 
In  her  abdomen,  which  was  also  apparently 
the  result  of  her  Injury,  and  would  soon  ne- 
cessitate another  serious  <^>eratlon.  She  was 
awarded  by  the  jury  $7,000.  SubseQuent  to 
the  rendering  of  this  verdict  and  within  the 
time  defendant  could  under  the  laws  of  Ken- 
tucky petitlfm  for  a  new  trial,  eeveral  months 


after  the  trial,  the  jdalntlff  gave  birth  to  a 
child,  proving  conclusively  that  the  supposed 
tumor  was  in  fact  a  fetus.  This  being 
shown  as  newly  discovered  evidence,  the  de- 
fendant was  awarded  a  new  trlaL  It  Is 
worthy  of  note  that  this  decision  affirmed  the 
trial  court.  Plainly  this  decision  could  have 
no;  controlling  force  In  the  disposition  ot  this 
case. 

No  decision  of  any  court  has  come  to  our 
notice  which  has  disturbed  the  dealal  of  a 
new  trial  by  a  trial  court  upw  a  showing 
no  stronger  than  is  here  made.  Our  deci- 
sions Id  State  v.  Underwood,  35  Wash.  558, 
77  Paa  863.  Knapp  v.  Chehalis,  66  Wash. 
350,  118  Pac  211,  and  Haalett  v.  SeatUe 
Blectrlc  Co.,  71  Wash.  377, 128  Pac.  677,  lend 
support  to  the  view  that  the  trial  court  did 
not  err  in  refusing  to  grant  a  new  trial. 

We  are  of  the  <^ilntou  that  the  Judgmmt 
should  be  affirmed.  It  is  so  ordraed. 

MOUNT,  MAIN,  ELLIS,  CHADWICK. 
FULLEBTON,  and  BOLCOJUB,  JJ^  concur. 


MABTIN  V.  0UNNIN0HA21  (No.  13161.) 
(Supreme  Oourt  of  Washingtoa.  Dee.  6, 1916.) 

1.  DaHAQIS  «=»20— iNJtlBIBS  TO  SxaVAIlT— 

EXTKITT  OF  RbCOVKBT. 

A  servant  injured  through  the  nes^gence  of 
his  employer  can  recover  all  damages  proximate- 
ly traceable  to  tite  primary  negligence,  extending 
eveji  to  BubM<iuent  aggravations  whose  probabil- 
ity tbe  law  regards  as  a  seauesce  and  natural 
result  likely  to  flow  from  the  original  Injury, 
aucb  as  malpractiee  of  an  ^tuuling  j^nman 
fumiatied  by  the  employer  or  anployed  with  due 
care  by  the  servant. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  ff  56-67;  Dec  Dig.  <8»20.] 

2.  Rkt.ease  ^=»29(1)— Release  of  Liabilttt 

TO  BaILROAD  ~~  DiSCBAROB  OF  SdROEON 
NBOLIOBNTLT  TRlAriHO  Ihjubiu. 
'Where  a  railroad  fireman  broke  his  Iw,  and 
the  injured  limb  was  DegUgently  treated  by  tbe 
railroad's  local  surgeon,  but  tbe  fireman,  having 
compromised  his  action  against  the  road,  the 
facts  of  the  negligent  treatment  being  known  to 
exist  by  the  flremau  and  the  road,  and  the  set- 
tiemeut  being  made  with  reference  to  them,  ex- 
ecuted with  Als  wife  a  blanket  release  to  tbe 
road  reciting  that  it  was  in  ramsideration  of  the 
payment  of  $8,000  tof  the  injury  received,  in- 
cluding all  claims  for  loas  of  time  and  services, 
support  and  society,  medical,  surgical,  nursing, 
hospital,  and  other  expenses,  further  reciting 
that  the  $8,000  was  in  full  settlement  of  any  and 
all  claims  of  any  kind,  such  release  operated  to 
discbarge  ftom  liability  for  tbe  negligent  treat- 
ment of  the  injured  limb  the  railroad's  local  sur- 
geon, since  the  negligent  treatment  was  neces- 
sarily a  part  of  the  original  injury. 

[Ed.  Note.—For  other  eases,  see  Belease,  Cent- 
Dig.  13  64,  67,  70;   Dec.  Dig.  «t=92»(l).] 

3.  Release  4=327— Disohaboe  or  All  Par- 
ties Liable. 

Complete  satisfaction  for  an  injury  receiv- 
ed from  one  person  in  consideration  of  bis  release 
operatea  to  discbBrge  all  who  are  liable  therefor, 
whetber  joint  or  several  wrongdoers. 

[Ed.  Note.— For  other  casei^  see  Bdease, 
Cent  Dig.  i|  53-66;  De&  Dig.  «=3)27.] 

Ellis,  J.,  dissenting. 
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Depertment  1.  Appeal  from  ^nperlcv 
Oonrtt  Spokane  Gooiifejr;  U.  I*.  OUffwd, 
Judge. 

Actkm  b7  R.  H.  Martin  agalast  John  O.  Cun- 
ningham. From  a  Judgment  dismlssbig  the 
action,  plalntllX  appeals.  Judgment  affirmed. 

F.  A.  McMasters,  of  Spokane,  for  appellant 
Harry  L.  Ccbn  and  Cannon  &  Ferris,  all  of 
Spokase,  for  reapcHident 

PUMiEBTON,  J.  On  November  7,  1918, 
R.  H.  Martin,  a  flreman  In  the  employ  of  the 
Gr^t  Northern  Hallway  Company,  fractured 
the  tibia  of  his  left  leg  in  Jumpliig  from  an 
engine  to  aTcdd  a  head-on  ccdiision.  He  was 
taken  to  a  hospital  In  Spokane,  and  placed 
in  charge  of  the  ctnnpaDy's  local  surgeon, 
John  O.  OunnlDgfaam,  who  treated  him  from 
that  date  nntU  about  Mardi  10,  1914.  Sat- 
Isfiictory  results  not  haring  been  effected 
under  the  treatment  accorded  by  the  surgeon, 
another  surgeon  was  called  in  1^  Martin, 
who  (derated  on  blm  and  produced  better 
results,  but  did  not  obtain  a  perfect  cure  of 
the  Injured  leg. 

On  June  13,  1914  Martin  filed  a  complaint 
for  personal  Injuries  against  the  railway 
company.  On  Jn^  6«  1914,  the  action  was 
compromised  for  f8,000,  and  a  Judgm^t  of 
dismissal  entered  ca  the  sttpnlatlon  of  the 
parties.  On  the  same  day  Bforttn  and  wife 
executed  a  release  to  the  Great  Northern 
Hallway  Gcmpany,  which  recited  tluit  tt  was 
In  consldenition  of  the  payment  of  f8,000 
for  the  abore-mentloned  injury  received  on 
November  7,  191^  "Indnding  all  claims  for 
loss  of  time  and  loss  of  services,  support, 
and  society,  and  all  claims  for  medieal,  surgi- 
cal, nursing,  hosi^tal,  and  other  expenses, 
aTiBin&  or  to  arise,  out  of  any  and  all  personal 
injuries  soatained  by  me  at  any  time  or  place 
while  in  the  employ  of  said  railway  company 
prior  to  the  date  of  these  presents."  The  re- 
lease further  redted,  under  an  addendum, 
that  the  98,000  was  'in  full  settlement  of  any 
and  all  claims  of  every  kind." 

After  Martin  had  settled  with  the  railway 
company  and  released  It  from  all  claims 
growing  ont  of  the  injury,  he  began  an  action 
against  Dr.  Cunningham  to  recover  damages 
for  malpractioe  in  the  treatment  <HC  his  in- 
jured leg.  The  defoidant  set  up  several 
affirmative  defenses ;  the  oily  one  necessary 
to  be  considered  here  b^ng  the  release  be- 
fore mentioned.  On  this  release  appearing 
In  the  erldrace,  and  on  it  further  appearing 
that  both  the  plalntUf  and  defendant  were 
employes  of  the  company,  the  court  enter- 
tained a  challenge  to  the  sufficiency  of  the 
evidence  and  entered  a  Judgment  dismissing 
the  action.  From  this  Judgment,  the  plain- 
tiff appeals. 

[1]  The  trial  court  held  that  the  release 
operated  to  discharge  the  respondent  as  well 
as  the  railway  company,  since  the  negligent 
treatment  of  the  Injury  was  necessarily  a 
part  (tf  the  original  injury.   We  think  this 


holding  Is  In  accord  with  the  weight  of  judi- 
cial authority*  The  prevailing  rule  la  that 
ooe  who  has  been  injured  through  the  negli- 
gence of  his  employer  can  recover  all  dam- 
ages proximately  traceable  to  the  primary 
negligence.  This  right  of  recovery  extends 
even  to  subeequent  aggravations  whose  proba- 
bility the  law  r^rds  aa  a  sequenoe  and 
natural  result  likely  to  flow  from  the  original 
injury.  Smith  v.  Northern  Padflc  R,  Co.,  79 
Wash.  448,  140  Pac.  685;  Hoseth  v.  Preston 
MiU  Co.,  49  Wash.  682,  96  Pac.  423.  Mal- 
practice of  an  attending  physician.  In  a 
case  where  the  master  was  liable  for  the 
original  Injury,  has  always  been  regarded  by 
the  law  as  one  of  the  probable  consequences 
of  the  Injury,  whether  the  surgeon  he  fur- 
nished \3iy  the  master  or  employed  with 'due 
care  by  the  servant.  This  principle  la  well 
stated  in  City  of  Dallas  v.  Meyers  (Tex.  Civ. 
App.)  66  a  W.  742,  as  fc^ows: 

"If  the  injured  party,  in  good  faith,  and  in 
the  exercise  of  oroinanr  care,  employs  a  physi- 
cian to  treat  his  injuriesj  and  his  mjnries  are 
sEgravated  throagh  the  mistake  or  negil^nce  of 
ms  physician  in  his  treatment,  the  Diligent  or 
mistaken  treatment  of  Uie  physician  does  not 
become  an  intervening  cause,  breaking  tbe  caus- 
al connection  between  the  negligence  producing 
the  original  injury  and  tbe  ulttmate  effects  of 
such  injury.  In  such  case  the  original  party 
may  recover  damages  for  the  Injury  be  has 
snstalDed,  indading  the  aggravation  resalting 
from  the  negligence  of  his  doctor." 

See,  also,  Baldwin  v.  Lincoln  County.  29 
Wash.  509,  09  Pac  1061 ;  Gray  v.  Boston  Ele- 
vated By.  Co.,  216  Bfass.  143.  102  N.  B.  71; 
Reed  v.  City  of  Detroit,  108  Mich.  S24.  66  N. 
W.  967;  Lyons  v.  Erie  Ry.  Co.,  57  N.  Y. 
480;  Oilcago  City  Ry.  Co.  v.  Saxby,  213  III. 
274,  72  N.  B.  766,  68  Ll  R  A.  164,  104  Am. 
St  218;  Fields  v.  Mankato  Elec.  Trae.  Co., 
116  Minn.  218,  133  N.  W.  677;  O'DonneU  v. 
Rhode  Idand  Co.,  28  R  I.  245.  66  Atl.  678. 

The  reastming  of  these  cases  Is  equal^ 
applicable  In  cases  of  malpmctlee  on  the 
part  of  the  mTgeon  furnished  by  tbe  master 
to  his  injured  servant  In  the  recent  case 
of  Boss  V.  Erickson  Construction  Co.,  89 
Wash.  634,  166  Pac.  168,  we  held  that  a  right 
of  actirai  for  the  malpractice  of  an  attending 
physician  upon  an  injured  onployfi  was  pre- 
sumed to  be  covered  by  an  award  under  the 
Workmen's  Compensation  Act  C^ws  1811, 
p.  84S),  swing  that  "theconseqnenoea  at  mal- 
practice  is  an  element  wMdi  will  be  Cfmsidr 
ered  and  compensated  for  by  the  state"  baa- 
ing the  condnslon  on  tiie  accepted  doctrine 
in  pttsonal  injury  cases  that  mal^actloe  in 
the  treatment  of  an  Injury  was  $o  proxlnate- 
ly  connected  with  the  Injury  Itadf  as  to  emt- 
stltnte  an  dement  to  be  considered  In  any 
admeasurement  of  damages- 
It  thus  appears  to  be  the  settled  law  of 
this  state  that,  where  the  master's  negligence 
makes  him  liable  for  tbe  personal  injuries  of 
his  emplf^fi,  he  is  also  liable  for  the  mal- 
practice of  a  physldan  in  the  treatment  of 
the  injured  person. 
[1, 1]  Conceding  malpractice  on  req^nd- 
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enl^s  put,  u  diarged  by  ttae  caaplalnt,  we 
thtttk  app^ant  Is  precluded  from  a  recovery 
against  him.  The  railway  company  was  lia- 
ble not  wly  for  the  Injury  and  resulting 
suffering  of  appellant,  but  also  for  the  mal- 
practice of  the  attending  surgeon  and  tor  the 
expenses  of  medical  attendance.  Having  that 
liability  In  view,  the  ctmpany  settled  with 
him,  paying  him  a  substantial  sum  for  a 
release  from  further  liability.  At  the  date  of 
the  release  ttae  appellant  had  already  suffer- 
ed from  the  alleged  malpractice  and  had 
employed  another  surgeon  to  remedy  It,  to 
whom  he  had  paid  $600  for  the  serrlce. 
These  wera  all  matters  that  conld  be  enforced 
against  ttae  railway  company  under  Its  lia- 
bility for  damages,  end  the  settlement  was 
clearly  made  with  a  view  to  covering  all 
those  ei^ents  of  (damages.  They  were 
known  to  exist  by  the  parties  to  the  re- 
lease, and  the  settlement  was  made  with 
reference  to  them.  The  release,  having  been 
made  in  fnll  satisfaction  of  all  existing 
claims,  precludes  the  appellant  from  bring- 
ing a  second  action  for  malpractice  against 
the  surgeon,  occulting  somewhat  the  posi- 
tion of  a  Joint  tort-feasor,  to  recover  double 
compensation  for  what  be  has  already  been 
satisfied.  It  Is  a  w^-settied  dodxlne  of  the 
law  that  cmnplete  satisfaction  for  an  in- 
jury reorived  from  one  persm  in  considera- 
tion of  his  release  operates  to  discbarge  all 
who  are  liable  therefor,  whether  they  be 
Joint  or  several  wrongdoers.  Ayer  v.  Ash- 
mead,  31  OQun.  447,  83  Am.  Dec.  154 ;  Allen 
V.  Buland,  79  Conn.  405,  65  Atl.  138. 118  Am. 
St.  Bep.  140,  8  Ann.  Oas.  344 ;  Oula&ev  T. 
Buffum,  173  Mo.  1*  78  fl.  W.  126. 

In  Lovejoy  v.  Hurray,  S  WalL  1, 18  L.  Xd. 
129,  it  is  said: 

"But  when  the  plaintiff  has  accepted  satisfac- 
tion in  full  for  the  injury  done  him,  fnna  wbat- 
•v«r  Bonrce  it  may  come,  he  is  so  far  affected  in 
equity  and  good  conscieiice,  that  the  law  will  not 
parsut  him  to  neover  agun  for  the  same  dam- 
aces." 

Tbe  court  in  Miller  t.  Beek  ft  Oo.»  106 
Iowa,  075,  78  N.  W.  844,  ccmunenting  on  the 
fbregtring,  adds: 

"In  accordance  with  this  rule,  it  has  frequent- 
ly been  held  that  the  validity  and  effect  of  a 
release  of  a  cause  of  action  does  not  depend 
upon  the  validity  of  the  cause  of  action,  and 
that  if  the  claim  is  made  aeainat  one,  and  it 
is  satisfied,  all  who  may  be  liable  are  discharged, 
whether  the  one  released  be  liable  or  not.  Leddy 
T.  BaruM-,  189  Mass.  2  N.  E.  107;  Tomp- 
Irins  V.  Bailway  Go.,  66  60.  168,  4  Pac.  1166 ; 
Brown  v.  City  of  Cambridge.  8  Allen  [Mass.] 
474;  Butler  v.  Aahworth,  llO  Cal.  614,  43 
Pac.  886 ;  MetE  V.  Soole,  40  Iowa,  236." 

See,  also,  Cleveland,  eta,  I^.  Co.  t.  Hilli- 
g088»  171  Ind.  417,  86  N.  B.  486,  131  Am.  St 
Bep.  2S8. 

Here  there  was  a  complete  satisfaction, 
and  under  the  better  rule  we  think  the  trial 
court  rightfully  decided  tbere  could  be  no 
recovery. 

Ttae  Judgment  Is  affirmed. 


MOBBIS.  O.  X,  and  MOUNT  and  OHATV 

WICK,  JJ.,  concur. 

ELLIS,  J.  (dissenting).  It  seems  to  me 
that  the  malpractice  of  &  physician  Is  hla 
own  act.  and  if  it  exists  at  all  fumistaes 
ground  for  an  indes>endent  action.  The  rail- 
road company  performed  its  duty  by  select- 
ing a  competent  physician,  but  even  a  com- 
petent physician  may  be  negligent,  and  if  he 
is  negligent  to  another's  injury  I  can  sec  no 
reason  why  he  should  not  be  held  to  respond 
in  damages.  The  physician  is  not  a  Joint 
tort-feasor.  Hla  negligence  arises  subse- 
quently to  the  original  injury.  The  release 
of  the  railroad  company  should  be  held  to 
be  no  more  than  a  release  from  the  conse- 
quences of  its  own  negligence,  not  from  the 
consequences  of  the  Independent  negUgmce 
of  anotbtt.  I  therefore  dissent. 


[El 
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RANDALL  t.  OERBIOK  et  aL  (No.  182280 
(Supreme  Oonrt  of  Wadiington.   Dee;  S,  1919.) 

1.  Releask  ^29(4)— Johvt  Tobt-Fusob. 

The  acceptance  of  money  in  satisfaction  of 
a  claim  against  a  ^oint  tort-feasor,  even  with 
reservation  tbat  it  is  not  to  be  considered  as  a 
release  of  another  Jtdnt  tort-feasor,  operates  to 
release  the  latter. 

"Ed.  Note.— For  other  cases,  see  Belease,  Cent, 
g.  I  68 ;  Dec.  Dig.  «»28(4).] 

2.  Belsase  «=928(1>— LUBtUTT  ros  TOBT— 
Bbleasb  Not  nr  BATiarAorioN  to  Oks  Not 
Liable. 

A  riveter  working  on  a  steel  bridge  under 
coDstrucdou  for  a  railwav  was  injured.  Be 
saed  the  road  and  his  employers,  and  dismissed 
the  suit  as  to  the'  road  pursuant  to  stipidatlon 
when  it  paid  him  $100  to  escape  the  expense  of 
bringing  a  witness  to  trial.  The  road  was  not 
liable  mth  the  employers  as  a  joint  tort-feasor, 
and  the  payment  made  by  it  was  not  intended  by 
the  parties  to  be  applied  in  satisfaction  of  this 
injury.  Held,  that  the  release  of  the  road  did 
not  release  the  employers,  since  a  party  wroogsd 
can  release  one  not  liable,  without  releasing  the 
wrongdoer,  for  a  consideration  not  in  fact  ac- 
cepted  as  a  satisfaction  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Release.  Gent 
Dig.  H  64.  67.  70;  Dec  Dig.  «»29(1).] 

8.  PaBTNERSHIP  4^218(8)  —  SiSlCBXBSHIP  — 

QuKsnon  fob  Jdbt. 
In  an  action  for  injuries  by  the  employ^ 
of  a  firm,  question  whether  a  defendant  was  a 
partner  at  the  time  of  plaintiff's  employment 
and  injury  held  for  the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  PartnenUp, 
Cent  Dig.  j  427;  Dec,  Dig.  ®=»218(3).] 

Department  1.  Appeal  from  Snperior 
Court,  King  County;  J.  T.  Ronald.  Judge. 

Suit  by  S.  J.  Randall  against  the  Oreat 
Northern  Bailway  Company,  J<^  Gerriift, 
and  others,  wherein  plaintiff  discontinued 
and  dismissed  as  against  the  railway.  From  a 
Judgment  of  dismissal  non  obstante  veredicto 
as  to  all  defendants,  pininHff  appeals.  Judg- 
ment reversed,  with  lustructluis  to  entsr 
Judgment  on  the  verdict. 
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John  T.  Casey,  John  r.  bflUer,  and  Heber 
McHugh,  all  of  Seattle,  for  appellant.  Mc- 
Clure  &  McClare  and  MUo  A.  Root,  all  of 
Seattle,  for  re^ndents. 

FUI/LERTON,  J.  On  October  25,  1910,  S. 
J,  Randall,  while  working  for  Qerilck  & 
Oerrlck  as  a  rlreter  on  a  steel  bridge  In 
course  of  construction  for  the  Great  Northern 
Railway  Company,  was  injured  In  his  right 
eye  by  a  chip  or  stiver  of  steel  which  flew 
from  the  end  of  a  riveter.  He  brought  suit 
for  damages  against  the  Great  Northern 
Railway  Company,  and  against  John  Gerrick, 
Joseph  Gerrick,  and  H.  W.  Jack,  claiming 
that  these  Individuals  constituted  the  firm 
of  Gerrick  &  Gerrick,  his  employers.  After 
the  action  had  been  brought,  and  after  a 
continuance  had  been  had  at  the  instance  of 
the  defendants,  the  following  stIpulatlOD  was 
entered  Into  with  the  defendant  railway 
company: 

"It  is  hereby  stipulated  by  and  between  the 
plaintiff  and  the  defendant  Great  Northern  Rail- 
way Comiiauy,  by  their  respective  attorneys, 
that  the  cause  of  action  set  forth  in  the  com- 
plaint herein  against  the  defendant  Great  North- 
em  RaUway  Oompanr  has  been  compromised 
and  settled,  and  the  toll  amount  of  said  com- 
promise and  settlement  has  been  paid  by  said 
defendant  to  plaintiff^  and  it  is  further  stipulated 
that  the  above  action  may  be  dismissed  as 

g gainst  said  defendant  Great  Northern  Railway 
ompany,  and  that  judgment  of  dismissal 
Db'ainst  said  company  may  De  entered  of  record 
with  prejudice  to  the  commencement  of  anoth- 
er action  and  against  said  Great  Northern  Rail- 
way Company  for  the  same  cause,  and  without 
further  costs  to  either  party.** 

nie  railway  company  was  thereupon  dis- 
missed as  a  defendant  In  the  case,  and  an 
amended  complaint  filed  on  October  14,  1914, 
against  the  Gerrlcks  and  Jack.  On  April  2, 
1916,  a  second  stipulation  was  entered  into 
between  Randall  and  the  railway  company 
in  the  f (blowing  terms: 

"It  is  hereby  stipulated  and  agreed  that  on  or 
prior  to  the  loth  day  of  May,  1014,  the  d^end- 
ant  above  named,  through  F.  G,  I^orety,  its  coun- 
tst^l,  had  advised  plaintLffs  attorney  that  pluiu- 
tis  had  not  been  m  the  employ  of  the  defendant 
ut  the  time  of  rec^ving;  the  uleged  injuries  re- 
ferred to  in  the  complaint  in  this  action,  but 
bad  nevertheless  offered  to  pay  plaintiff  the 
sum  of  filOO  in  order  to  avoid  the  expense  of 
trial,  and  partici^^  of  bringing  a  witness 
from  8t  Paul,  and  that  on  the  date  last  above 
mentioned  plaintiff's  attorney  advised  defend- 
ant's attorney  t£at  plaintiff  was  unwilling  to 
make  any  settlement  or  compromise  that  would 
affect  any  other  party  to  this  action,  and  that 
the  sum  of  SlOO  was  not  considered  as  a  rea- 
sonable or  adequate  allowance  for  plaintiff's  in- 
juries or  as  any  more  than  a  nominal  payment, 
but  that  plaintiff  bad  not  much  bope  of  being 
able  to  prove  that  he  had  been  in  the  employ- 
ment of  the  Great  Northern  Railway  Company 
at  the  time  of  said  accident,  and  would  there- 
fore discontinue  and  dismiss  said  action  against 
said  Great  Northern  Railway  Company  in  cod- 
sideratLon  of  said  payment  of  $100,  and  that 
thereupon  defendant  paid  said  sum  ot  $100  to 
plaintiff,  and  that  the  stipulation  of  dismissal 
now  on  file  was  thereupon  executed,  and  de- 
fendant caaaentM  that  the  stipulation  and  order 
of  dismissal  heretofore  filed  herein  may  be  modi- 
fied and  amended  so  far  as  nceeasary  to  accord 
to  the  foregoing  fact" 


Upon  this  stipulation  tbt  court  made  the 

foUowlng  order: 

"It  appearing  sattsfaetorily  to  ^  court  that 
the  abovs-named  defendant,  tba  Great  Northern 
Railway  Company,  is  not  a  nroper  or  m-oesBsry 
partv  to  the  aoove  cause  for  Oe  reason  that  the 
plaintiff  was  not  employed  by  or  on  behalf  of 
said  Great  Northern  Railway  C<Hnpany,  and  it 
further  appearing  to  the  court  that  the  plain- 
tiff was  employed  by  the  other  defendants  only, 
and  that  said  railway  company  was  made  a  de- 
fendant by  mistake,  and  it  further  appearing  to 
the  court  that  there  is  no  dispute  or  issue  be- 
tween the  said  plaintiff,  8.  J.  Randall,  and  the 
said  defendant  Great  Northern  Railway  Com- 
pany, and  that  the  above  cause  may  be  discon- 
tinued and  dismissed  as  to  said  defendant,  it  is 
hereby  ordered  that  the  stipulation  and  order 
of  dismiss^]  entered  thereon  in  the  above  cause 
on  the  15th  day  of  May.  1014.  be  and  the 
sane  Is  hereby  vacated,  annulled,  sM  aside,  and 
hdd  for  naugnt,  and  it  is  further  ordered  that 
the  above  cause  may  be,  and  hereby  is,  discontin- 
ued and  dismissed  against  said  ddendant  Great 
Northern  Railway  Company,  and  without  costs 
to  plaintiff  or  said  defendant  for  the  fore^lng 
reason,  and  without  jirejudice  to  the  plaintiff 
pursuing,  and  maintaming  said  cause  or  action 
against  the  other  defendants." 

On  April  16,  1910,  the  cause  came  on  tor 
trial,  and  respecting  the  Issue  as  to  one  joint 
tort-feasor  having  been  released  by  Randall 
there  was  the  following  testimony  by  Mr. 
Eorety,  attorney  for  the  Great  Northern 
Hallway  C<Mupany: 

"We  did  not  consider  there  was  any  liability 
because  the  plaintiff  was  not  working  for  the 
Great  Northern  Railway  Company.  We  set- 
tled with  him  to  avoid  costs  and  not  to  avoid 
liability.  I  informed  Mr.  Casey,  the  plaintiff's 
attorney,  tliat  there  was  no  liability  on  our 
j»it,  but  that  we  would  have  to  send  to  St. 
Paul  for  a  witness  unless  we  were  dismissed 
from  the  case,  and  that  would  probably  cost 
$100  to  brine  the  witness  out;  tnat  we  would 
rather  pay  tiuit  amount  than  to  go  through  the 
form  of  a  triaL" 

Randall  himself  testified  on  this  point  as 
follows: 

"I  do  not  recall  just  what  I  said  to  Mr.  Dore- 
.  ty,  but  before  I  started  this  acti(m  defendants 
would  not  give  me  any  information  In  r^ard 
to  their  relations  with  the  Great  Northon  £Uil< 
way  Company.  My  impreedon  was  that  the 
Great  Northern  Railway  Company  had  some- 
thing to  do  with  the  work.  After  talking  with 
Mr.  Dorety  I  became  satisfied  that  I  was  not 
working  for  the  Great  Northern  Railway  Com- 
pany at  alL  It  was  a  voluntary  offer  on  their 
part  to  pay  the  $100  and  some  witness  fees ; 
and  we  accepted  it,  not  as  a  settlement  of  the 
case,  but  to  avoid  putting  the  railway  company 
to  the  expense  of  bringing  a  witness  from  St. 
Paul." 

The  release  between  plaintiff  and  the  rail- 
way company  and  the  original  stipulation 
founded  thereon  had  been  offered  In  evidence, 
but  rejected  on  the  ground  that  the  answer 
of  the  Gerrlcks  admitted  the  employment  of 
plaintiff  by  themselves.  The  evidence  also 
showed  that  plaintiff  was  not  working  for  the 
railway  company;  that  Oerrlck  &  GerrldL 
employed  ond  paid  bim. 

There  was  contradictory  evidence  upon  the 
issue  as  to  whether  Jack  was  a  member  of 
the  firm  of  Gerrick  &  Gerrick.  Defendants 
challei^^  the  sufficiency  of  the  evidence 
both  when  plaintiff  rested  his  case  and  at 
the  close  of  all  the  evidence,  but  the  motiona 
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were  ovemiled;  the  conrt  intimates,  bow- 
ever,  that  U  tlie  jury  should  find  a  verdict 
against  Jack  he  would  be  Inclined  to  set  It 
aside  or  grant  a  moticm  for  Judgment  in  fa- 
vor of  Jack  uotwithstaudlng  the  verdict.  The 
case  was  submitted  to  the  Jury,  and  a  ver- 
dict of  |2,500  returned  against  all  of  the 
defendants.  Defoidants  thereupon  moved  for 
Jndgment  non  obstante  veredicto,  which  was 
sustained,  and  Judgment  of  dismissal  entered 
as  to  all  the  defendants,  from  whl^  Judgment 
this  appeal  Is  taken. 

[1,2]  It  is  the  settled  rule  in  this  state 
that  the  acceptance  of  money  in  satisfaction 
of  a  claim  against  one  Joint  tort-feasor,  even 
with  a  reservation  that  it  Is  not  to  be  con- 
sidered as  a  release  of  another  Joint  tort- 
feasor, operates  to  release  the  latter.  Abb  v. 
Northern  Pacific  By.  Co.,  28  Wash.  428.  68 
Pac.  954,  58  R.  A.  283,  92  Am.  St  Rep.  864. 
The  qnestiOD  here  Is  whether  the  facts  of 
the  present  case  bring  it  within  the  rule. 
We  think  It  presents  two  elements  that  dis- 
tinguish It:  First,  that  the  defendant  dis- 
missed from  the  action  was  not  liable  as  a 
Joint  tort-feasor;  and,  second,  that  the  pay- 
ment made  by  the  dismissed  party  was  In  no 
jsense  Intended  by  the  parties  to  be  applied 
In  satisfaction  of  the  Injury  to  appellant. 
There  seems  to  be  no  question  other  than  that 
respondents  were  working  under  an  inde- 
pendent contract  with  the  railway  company. 
Bespondents  employed  and  paid  appellant, 
and  no  relation  of  master  and  servant  existed 
between  blm  and  the  railway  company.  No 
act  or  a^leA  on  the  part  of  the  railway 
company  contributed  to  his  injury.  The  In- 
jury resulted  solely  from  the  negligence  of 
the  perswis  who  were  his  sole  and  immediate 
employeTS.  Wliile  the  authorities  maintain 
the  principle  that  a  satisfaction  of  a  wrong 
hy  one  not  In  fftct  liable  will  operate  as  a  re- 
lease of  the  actual  wrongdoer  (Martin  v. 
Onnningham,  161  Pac.  355),  the  better  doc- 
trlne  also  recognizes  the  right  of  a  party 
wronged  to  release  one  not  liable  without 
releasing  the  wrongdoer,  although  it  may  be 
done  for  a  consideration.  If  tJte  consideration 
baa  not  In  fact  been  accepted  as  a  aatisftctlcm 
for  the  injury  (Sleber  v.  Amunson,  78  Wis. 
879.  47  K  W.  1126 ;  WardeU  v.  McConneU, 
29  Neb.  568,  41  N.  W.  648;  Kentucky  &  Indi- 
ana Bxldge  Go.  V.  HaU,  125  Ind.  220.  26  M.  IC 
219;  MlSBOnrl,  etc,  Railway  Go.  v.  McWhar- 
toe,  69  Kan.  8S1,  68  Pac  186;  Wagno-  v. 
UnlfHi  Stockyards  &  Transit  Oa,  41  111.  App. 
406;  Western  Tube  Co.  t.  Zang,  86  111.  App. 
68:  OSionias  v.  Central  B.  R.  Co.,  194  Pa. 
5U,  46  Aa  344;  Atlantic  Dock  Co.  v.  New 
York,  68  N.  T.  04 ;  Iddlngs  v.  Oltlcens'  State 
Bank,  3  Neb.  [0oof.]  760,  92  N.  W.  678; 
Blathews  T.  Lawrence,  1  Denlo  [N.  TJ  212, 
43  Am.  Dec.  066). 

It  Is  true  there  Is  a  respectable  line  of 
authority  in  support  of  the  contrary  doctrine, 
but  we  believe  the  view  we  have  adopted  is 
more  in  consonance  with  reason  and  equity. 


E}v^  the  cases  holding  to  the  contrary  of  the 
doctrine  draw  a  distinction  between  a  techni- 
cal release  and  a  satisfaction,  basing  their 
decision  on  the  fact  that  It  la  the  "satlsfac- 
tl<m"  of  a  claim  by  one  not  liable  which  re- 
leases the  wrongdoer,  and  that  a  technical  or 
partial  release  may  not  so  operate.  Tho 
distinction  Is  stated  in  Miller  v.  Beck  &  Co., 
108  Iowa,  076,  79  N.  W.  344,  as  follows: 

"It  Is  important  that  we  dietinKuish  in  this 
connection  between  what  the  law  denominates  a 
'release*  and  what  is  called  a  'satisfaction.'  A 
release  may  ba  given,  although  no  part  of  the 
damaee  has  been  paid  and  a  techoicai  release  to 
one  who  is  not  a  joint  wrongdoer  will  not  neces- 
sarily release  another,  who  may  have  had  some 
connection  with  the  wrong.  See,  as  illustrating 
this  rule,  Ellis  v.  Esson,  50  Wis.  138,  6  N.  W. 
518  £36  Am.  Rep.  830];  City  of  Chicago  v. 
Babcock,  143  IlL  368,  32  N.  SJ.  271 ;  Long  v. 
Lone.  67  Iowa.  497  [10  N.  W.  876] ;  Knnpp  v. 
Roche,  94  N.  Y.  820 ;  Turner  v.  Hitchcock,  20 
Iowa,  310.  A  satisfaction,  however^  by  whom- 
soever made,  if  accepted  as  sndh,  is  a  bar  to 
further  proceedings  on  the  same  cause  of  action.** 

A  further  reason  why  respondents  were 
not  released  by  the  payment  received  from 
the  railway  company  Is  that  it  cannot  pos- 
sibly be  construed  as  Intended'  for  even  a 
partial  satisfaction  of  the  claim  for  damages. 
After  discovery  that  there  was  no  liability  on 
the  part  of  the  railway  company,  it  was 
agreed  to  dismiss  the  action  as  to  them ; 
the  company  voluntarily  agreeing  to  donate 
$100  rather  than  be  put  to  the  expense  and 
delay  of  bringing  a  witness  from  St  Paul, 
Minn.,  to  establish  Its  nonliability.  There 
was  no  meeting  of  minds  on  the  subject  of 
satlsfactiim,  but  ratheii  one  on  the  matter 
of  costs  and  expenses  which  the  company 
wished  to  avoid.  .  We  do  not  think  the  rigor 
of  the  rule  announced  In  the  Abb  Case  Is  ap- 
plicable to  such  a  situation.  In  that  case  a 
satisfaction  with  one  Joint  tort-feasor  was 
entered  into.  Ilere  there  is  an  agreement 
with  a  stranger  to  the  case  so  far  as  liability 
la  concerned,  who  pays  a  small  sum  not  In- 
tended by  the  parties  as  a  satisfaction  of 
any  pretended  liability,  but  for  the  purpose 
of  allowing  such  stranger  to  cWar  its  docket 
of  a  pending  case  whose  trial  might  occaslmi 
It  rexation  and  annoyance,  but  which  would 
not  restilt  In  subjecting  It  to  damages.  The 
tendency  of  the  courts  now  is  in  cases  of 
joint  tort-feasors  to  allow  it  to  be  shown 
that  a  payment  made  by  one  wrongdoer  was 
not  Intended  as  a  satisfaction  of  the  claim 
against  him,  and  the  rule  should  coucededly 
be  more  liberal  In  case  of  a  payment  by  a 
stranger  to  the  liability.  See  Sloan  r.  Her- 
rlck,  49  Vt.  327.  Further,  the  affreement  in 
this  case,  instead  of  being  construed  as  a 
release,  would  fall  more  nearly  under  the 
category  of  a  covenant  not  to  sue,  which  l.y 
the  weight  of  authority  la  not  deemed  to  re- 
lease a  Joint  tort-feasor,  provided  no  payment 
Is  made  which  ijartakea  of  the  character  of 
a  satisfaction  of  the  claim.  (Hty  of  Chicago 
V.  Babcock,  14.3  111.  35.S,  32  N.  B.  271. 

In  view  of  the  fact  that  the  release  in  this 
case  ran  to  one  who  was  not  liable  as  a  tort- 
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feasor,  and  tSat  tbe  payment  made  by  andi 
released  party  was  made  on  other  grounds 
than  that  of  a  satisfaction  of  tbe  assumed 
claim  aeainst  it,  we  are  constrained  to  bold 
that  such  payment  did  not  opetata  as  a  re- 
lease of  the  real  wrongdoer. 

[3]  The  only  remaining  question  la  as  to 
tbe  liability  of  Jack  as  a  partner  in  the  firm 
of  Gerrlck  &  Gerrick.  The  Gerricks  and  Jack 
testified  there  was  no  such  relationship ; 
that  Jack  occupied  the  office  adjoining  them 
and  looked  after  some  matters  in  their  ab- 
sence. As  controverting  this,  appellant  and 
another  witness  testified  that  Jack  hired 
them  to  go  upon  the  bridge  Job  where  the 
Injury  occurred;  that  he  was  up  there  to 
look  at  the  work ;  that  a  check  given  by 
Gerrick  &  Gerrick  to  appellant  oould  not  be 
cashed,  and  Jack  satratituted  his  personal 
check  and  told  appellant  that  he  was  inter- 
ested in  the  firm.  The  evidence  further 
shows  that  in  the  course  of  the  year  follow- 
ing the  injury  the  firm  of  Gerrick  &  Gerrick 
was  organized  into  a  corporation,  of  which 
Jack  became  the  president  We  think  the 
evidence  was  sufficient  to  present  a  question 
to  the  Jury  as  to  whether  Jack  was  in  fact  a 
partner  In  the  firm  of  Gterrick  &  Gerrldc  at 
the  time  of  appellant's  employment  and  In- 
Jury.  Providence  Mach.  Co,  v.  Browning  et 
al.,  68  S.  G.  1.  46  8.  B.  650;  In  re  Beckwltb 
&  C!o.  (D.  C.)  130  Fed.  475. 

The  Judgment  notwithstanding  verdict  is 
reversed,  with  instructions  to  the  trial  court 
to  enter  Judgment  on  Qie  verdict 

MOUNT,  DLLIS  and  OHADWIOE,  JJ., 

cooear. 


BDBNDALB  LAND  00.  v.  MOBOAN  et  nx. 
(No.  18270.) 

(Supreme  Oonrt  of  Washington.    Dee.  6, 
1918.) 

1.  Watebs  ano  Watbs  CouBSEa  «=»143— la- 
EioATioH  Rights— BsifBETciAL  use. 

A  lower  riparian  owner  Is  entiUed  to  the 
use  of  80  much  of  the  waters  of  a  creek  for  ir- 
rigation as  he  had  put  to  beneficial  use  before 
acqulBition  of  title  or  claim  of  right  by  the 
upper  ripazian  owner,  and  not  to  all  the  waters 
of  the  creek,  a  portion  of  which  were  not  pot 
to  bmefldal  ose. 

_[Ed.  Note.— For  othw  cases,  see  Waten  and 
Water  Ooorsee,  Cent  Dig.  |  162;  Dec.  Dig. 
«=»143.] 

2.  Waters  ahd  Watbb  Cotjbses  'S=9l43  — 
laaiOATioN  Rights— Beneficial  Use, 

A  lower  riparian  owner  claiming  right  to 
use  waters  of  a  creek  for  irrigation  was  at 
least  entitled  to  a  decree  for  one-fifth  of  tbe 
waters  where  the  adverse  party  claimed  only 
four-fifths. 

[Bd.  Note^For  otlier  caae^  see  Waters  and 
Water  Courses,  Oent.  Dig.  i  152;  Dec.  Dig. 
•3»14S.] 

8.  Wat»es  AXtD  Watbb  Coukses  ^=>143— Pbb- 
scEiPTioFr  —  Irbiqation  Riohts  —  Benefi- 
oiAL  Use. 

Where  tbe  original  irrigation  ditch  as  con- 
structed in  1896  carried  not  to  exceed  one-half 


tka  water  of  a  creek,  aaO.  a  new  dltdi  wu  con- 
structed in  1904  wbldi  carried  a  gi'eater  toI- 
nme,  the  prescriptive  riadit  In  lftl2  ran  only  to 
the  amonnt  of  water  mleh  was  carried  by  tiie 
orighial  ditch. 

WEd.  Note.— Vor  otber  caeee;  see  Waters  and 
ater  Courses,  Gent.  IMg.  i  162;  Dea  Dig. 
«=3l43.] 

4.  Watebs  and  Watek  OonBSSS  ^s*VSS(fft-~ 
Natural  Stbeams— Divehsion— Damages- 
Evidence. 

Where  the  only  evidence  as  to  damages  for 
diversion  of  water  of  a  creek  was  based  on  the 
assumption  that  the  plaintiff  was  entitled  to  all 
of  Bucn  waters,  whereas  defendant  was  entitled 
to  only  a  hal^  no  verdict  for  damages  oould  be 
had. 

[Ed.  Note.— For  other  easw.  see  Waters  and 
Water  Courses,  Cent  Dig.  |  166;  Dee.  Dig. 

*=al62(8).] 

Department  2.  Appeal  from  Superior 
Court,  £n«vens  County ;  Jos.  Sessions,  Judge. 

Action  by  the  Bdendale  Land  Company 
against  James  J.  Morgan  and  wife.  Judg- 
ment of  dismissal,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Mniphy  &  Orant,  of  Sitokane^  for  appellant; 
Rochford  ft  Wilson,  of  (Solvllle,  for  respond- 
ents. 

MAIN.  J.  The  parties  to  this  action  are 
rival  dalmants  to  the  waters  of  the  north 
fork  of  Stranger  creek,  which  is  a  small 
stream  In  Stevens  county.  The  trial  of  the 
action  resulted  In  a  Judgment  of  dismissal  of 
the  plalntilPs  c(Hnplalnt  From  audi  Judg- 
ment tile  appeal  la  prosecuted. 

The  facts  are  these:  During  the  montb  of 
April,  1889.  one  Charles  B.  Potter  settled 
upon  a  certain  tract  of  land,  consistiiv  of  100 
acres,  having  purchased  an  Indian  squatter's 
right  thereto.  In  the  course  ot  time  Potter 
acquired  this  land  under  the  federal  home- 
stead act  At  about  Uie  time  Pdtter  setQed 
upon  this  tract  of  land,  three  oUier  persons, 
Almira  J.  Burr,  William  B.  Pierce,  and  L.  W. 
Onmpton.  also  settled  upon  otber  180-acre 
tracts  In  tbe  Immediate  vicinity,  and  In  time 
acquired  title  from  the  federal  government, 
as  did  Potter.  Immediately  after  Potter  set- 
tled npm  his  land,  he  began  to  divert  the  wa- 
ters of  the  main  diannel  of  Stranger  creek 
for  domestic  use  and  irrigation.  This  water 
waa  taken  through  what  is  known  In  the  rec- 
ord as  the  Chinese  dRch  and  the  Indian 
ditch,  the  former  having  been  Cfwstracted 
years  before  for  tbe  purpose  of  carrying  wa- 
ter to  a  placer  mining  dalm  near  the  Colum- 
bia river.  The  Indian  ditch  was  need  by  the 
Indian  squatter  top  the  purpose  <it  axeytng 
water  to  the  land  for  irrigation  purposes. 
After  Potter  settled^  upon  the  land,  he  im- 
proved these  ditches,  and  continued,  from 
year  to  year,  to  dear  his  land,  and  Irrigate 
the  same  from  the  iraters  of  Stranger  oedc, 
carried  through  tbe  ditches  mentioned.  The 
other  three  parties  above  referred  to  also 
used  water  carried  through  the  Chinese  ditch 
for  domestic  and  irrigation  purposes.  In  the 
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Tear  1900  the  appellant  acquired  Potter's 
land,  and  that  of  the  otber  three  parties. 
After  this  land  was  acquired  by  the  appel- 
lant,  It  put  In  a  wooden  pipe  irrigation  sys- 
tem, cleared  and  set  much  of  the  land  to 
tmit  trees,  and  aold  It  off  In  small  tracts. 

During  the  year  1887  the  defendants  in 
this  action  setUed  upon  a  tract  of  land  upon 
the  north  forlt  of  Stranger  creek,  and  in  time 
acquired  the  laud  from  the  United  States 
goremment.  In  1806  the  defendants  con- 
itructed  a  ditch,  and  began  taking  the  water 
from  the  north  fork  of  Stranger  creek  for  the 
pnrpfMe  of  Irrigating  tbelr  land.  In  1904 
tbey  enlarged  this  ditch*  and  after  they  be- 
gan taking  water  through  the  enlarged  ditch, 
they  took  about  A>ur-flftha  of  the  water  flow- 
ing in  the  north  fork  of  Stranger  creek  dur- 
ing the  dry  <»"  irrigation  season.  The  appel- 
lant, not  having  sufDdent  water  to  irrigate 
Its  land  when  fonr-flfths  of  the  water  of  the 
norOi  fork  of  Stranger  creek  was  being  di- 
verted by  respondents,  brought  this  action, 
clfl  lining  that  It  was  entitled  to  all  of  the 
water  of  Stranger  creek,  including  tbat  flow- 
ing in  the  north  fork,  south  fork,  and  mid- 
dle fork.  The  appellant's  point  of  intake, 
as  was  Potter's,  was  below  the  point  on  the 
stream  where  the  water  from  the  three  forks 
had  united  and  formed  the  main  channel. 

11]  Without  reviewing  the  evidence  in  de- 
tail, and  after  a  most  careful  consideration 
of  the  same,  we  are  of  the  opinion  that  Pot* 
tar  and  the  other  three  parties  mentioned, 
who  w««  the  predecessors  in  interest  of  the 
appellant,  acquired  the  right  by  appropria- 
tion to  all  the  waters  of  Stranger  creek,  pro- 
Tided  they, had  devoted  the  same  to  a  bene- 
ficial use  within  a  reasonable  time.  Up  to 
1905,  when  Pott«r  sold  to  the  appellant,  all  of 
the  waters  of  Stranger  Greek  were  not  need- 
ed for  the  purpose  of  irrigating  the  land  then 
nndsr  cultivation.  While  it  cannot  be  deto- 
mined  with  mathematical  accuracy  the 
amoimt  t£  watN  which  had  been  appropriat- 
ed and  devoted  to  a  benefldal  use  within  a 
reasmiable  time,  yet  It  seems  fairly  infera- 
ble titm  the  evidence  that  the  appellant's 
predecessor  in  interest,  at  the  time  It  acquir- 
ed title  to  the  land  and  water  rights,  had  de- 
voted  an  amonnt  of  water  to  a  beneficial  use 
equal  to  all. the  waters  flowing  in  the  south 
and  middle  foriEs  of  Stranger  creek,  and  one- 
half  of  that  flowing  in  the  north  fork.  It 
follows,  therefore,  that  the  trial  court  emA 
in  not  decreeing  that  the  appellant  was  en- 
Ufled  to  this  quantity  of  water. 

What  the  trial  court's  views  may  have 
been  upon  the  evidence  there  is  nothing  in  the 
record  to  Indicate.  No  findings  of  fact  were 
made ;  no  opinion  of  the  trial  Judge  appears 
in  the  record.  The  Judgment  was  simply  one 
of  dismissal.  The  respondente  had  inter- 
posed the  plea  of  the  statute  of  llmltetion. 
The  record  being  as  it  is,  this  is  not  a  case 


where  this  court  reverses  the  finding  of  a 

trial  court  upon  conflicting  oral  testimony. 

[2,  J]  In  any  view  of  the  case,  the  appel- 
lant was  entitled  to  have  adjudged  to  It  one- 
fifth  of  the  waters  of  the  n(Hlh  fork  of 
Stranger  creek,  because  respondents  were 
only  claiming  the  right  to  four-fifths  thereof. 
The  respondents  had  not  acquired  by  pre- 
scription a  right  to  four-flfths  of  the  water  of 
the  north  fork  of  the  creek.  The  ditch,  as 
constructed  In  1896,  carried  not  to  exceed  one- 
half  of  the  water.  The  present  action  was 
begun  in  1912.  No  prescriptive  right  could 
be  acquired.  If  that  were  relied  upon,  for  a 
greater  amount  of  water  than  was  carried 
through  the  ditch  as  first  constructed,  and  an 
equal  amount  which  was  a  part  of  the  flow  In 
the  enlarged  ditch. 

[4]  The  appellant  claimed  damages  In  a 
considerable  sum.  The  evidence  In  support 
of  the  damages  was  that  of  the  president  oiE 
the  appellant  company,  and  was  based  on  the 
assumption  that  the  appellant  was  entitled 
to  all  of  the  waters  of  the  north  fork  of 
Stranger  creek.  It  only  being  entitled  to  one- 
half  of  the  water?,  the  evidence  as  to  dam- 
ages does  not  show  the  extent  of  the  damages 
based  upon  this  fact. 

By  way  of  repetition  It  may  be  said  that, 
taking  Into  consideration  all  the  evidence  in 
the  case  bearing  upon  the  rights  claimed  by 
each  party  to  the  water,  justice  would  seem 
to  demand  that  each  of  the  respective  con- 
tenders be  given  one-half  of  the  water  of  the 
north  fork  of  Stranger  creek. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  inistructions  to  the  su- 
perior court  to  enter  a  Judgment  dividing 
equally  between  the  parties  the  waters  of  the 
north  fork  of  Stranger  creek. 

MORRIS,  G.  J.,  and  PABEEB  and  HOL- 
COMBf.JJ.,  concur. 


STATE  ex  reL  ORISWELL  v.  BOARD  07 
TRUSTEES  OF  FIREMEN'S  RELIEF  ft 
PENSION  FUND.  (No.  1B444.) 

(Supreme  Court  of  Washington.  Nov.  28, 1916.) 

1.  MANnAinrs  «=»73(1)  —  Fibbubn's  Relib? 
AND  Pension  Fund— Denial  or  Pension. 

Under  Rem.  Code  1815,  {  8061  et  seq..  as  to 
firemeD'B  relief  and  pension  fund,  creatmg  a 
board  which  shall  hear  and  decide  all  applica- 
tiona  for  relief  and  whose  decisions  on  such  appli- 
cations shall  be  final  and  not  subject  to  revision 
except  by  the  board,  denial  the  board  of  an 
applIcatitHi  or  claim  for  a  pension  Is  not  review- 
able by  mandamus; 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  IIS.  185, 144-146,  149;  Dec.  Dig. 
«=»7S(1).] 

2.  CoNgriTUTiowAL  LAW  «s»60— Cbeatioh  ox 
Boabds  of  Administration— Powbes. 

The  LeKialature  baa  power,  when  enacting  a 
statute  creating  a  new  risht  with  its  remedy,  to 
vest  in  some  board  or  person  power  to  adjudicate 
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aU  matters  aridnff  under  the  itatutB  and  to 
make  such  adjudication  final  and  conclnriTe. 

[Ed.  Kote.— For  otJier  cases,  see  Conatltntional 
Law.  Cent  Dig.  |{  89,  90,  08:  Dee.  Dig.  «s»m.] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  CouDty ;  M.  U  Clifford,  Judge. 

Mandamus  by  tlie  State,  on  the  relation  of 
Anna  Crlswell,  against  the  Board  of  Trustees 
of  the  Firemen's  Relief  and  Pension  Fund. 
From  an  order  denying  application  for  writ, 
relator  appeals.  Affirmed. 

Wesley  Lloyd,  of  Tacoma,  for  appellant 
T.  L.  Stiles  and  Frank  M.  Camafian,  both 

of  Tacoma,  for  respondent. 

FULLEHTON,  J.  The  statute  (Rem.  1916 
Code,  S  S031  et  seg.)  authorizes  the  creation 
of  a  firemen's  relief  and  pension  fund.  For 
the  maintenance  of  the  fund,  It  provides  that 
the  treasurer  of  the  city  shall  retain  from 
the  pay  of  each  and  every  member  of  the  Are ' 
department  a  sum  equal  to  1^  per  centum  of 
the  monthly  compensation  paid  eadi  such 
member,  and  authorizes  and  empowers  the 
city  council  of  any  city  to  levy,  In  the  annual 
tax  levy  of  such  city,  a  tax  not  to  exceed 
one-half  of  one  mill  until  such  time  as  the 
fund  shall  reach  the  sum  of  $25,000 ;  no  tax 
to  be  levied  thereafter  until  the  fund  shall  be 
less  than  that  sum.  The  statute  defines  the 
benefldarles  of  the  fund.  It  provides  for  the 
payment  of  a  pension  to  every  fireman  who 
shall  become  physically  or  mentally  disabled 
while  In,  or  in  consequence  of,  the  perform- 
ance of  his  duty  as  sudi  fireman,  the  pay- 
ment of  hospital  expenses  and  nundng  for 
sick  and  Injured  firemen,  and  for  the  pay- 
ment to  the  widow  or  certafb  named  b^e- 
fldarles  of  a  fireman  dying  fnnn  natural 
causes  the  sum  of  $1,000.  A  board,  to  con- 
sist of  the  mayor  and  three  members  of  the 
common  council  of  the  dty,  together  with  six 
members  of  the  fire  d^rtment,  Is  created 
for  the  administration  of  the  fund.  After  de- 
fining somewhat  minutely  the  powers  and  du- 
ties of  the  board,  the  statute  spedflcally  pre- 
scribes: 

"Said  board  shall  bear  and  decide  aU  applica- 
tions for  sucb  relief  or  pensions  under  this  chap- 
ter and  its  decisions  on  such  applications  shall 
be  final  and  conclusive  and  not  sabject  to  revi- 
sion or  reverMl  except  by  the  boiurd."  Rem. 
1015  Code,  S  8073.  aubd.  4. 

WllUam  A.  Criswell,  the  husband  of  the 
appellant  became  a  member  of  the  fire  de- 
partment of  the  dty  of  Tacoma  oo  June  1, 
1910.  In  the  early  part  of  the  year  1912  he 
began  to  show  symptoms  of  Indplent  tuber- 
culosis of  the  lungs,  and  was  granted  a  l^ve 
of  absence,  on  full  pay,  for  recuperation.  On 
July  11,  1913,  he  was  reported  as  being  cured 
by  the  physician  of  the  board  at  which  time 
he  returned  to  active  duty.    In  December, 

1913,  he  again  became  111,  and  was  subjected 
to  an  examination  by  t^e  physician,  who  re- 
ported to  the  board'under  date  of  January  5. 

1914,  that  he  had  again  become  Infected  ^vith 
tuberculosis,  and  was  unable  to  continue  his 


work  as  an  active  flremaiL  He  was  theo 
placed  by  the  board  upon  the  pension  roll  at 
half  pay,  and  continued  thereon  until  his 
death  frran  the  disease,  which  occurred  on 
February  14,  1916,  performing  in  the  mean- 
time no  active  service  in  the  fire  department 
After  her  husband's  death  the  appellant,  as 
his  widow,  filed  with  the  board  her  claim  for 
the  sum  of  $1,000,  payable,  by  the  terms  of 
the  act,  to  the  widow  of  a  fireman  who  lias 
served  as  such  for  two  years  and  dies  from 
natural  causes.  Her  claim  was  disallowed 
by  the  board,  whereupon  she  applied  for  a 
writ  of  mandamus  in  the  superior  court  of 
Pierce  county  to  enforce  an  allowance  of  the 
claim.  The  court  denied  the  appUcntlon.  on 
the  ground  that  the  action  of  the  board  there- 
cm  was  final  and  concluslveL  From  its  order 
made  in  the  premise  the  widow  appeals. 

[1,2]  The  MmdusiveDesa  of  the  order  of 
the  board  of  pensions  is  urged  in  this  court 
The  contention  we  think  must  be  sustained. 
It  is  wlthlB  the  power  of  the  Legislature, 
when  enacting  a  statute  creating  a  new  right 
with  Its  remedy,  to  vest  In  some  board  or  per- 
son power  to  adjudicate  all  matters  arising 
under  the  statute,  and  to  make  such  adjudica- 
tion final  and  conclusive. 

A  case  In  point  is  State  ex  rel.  Lyncfi  v. 
Board  of  Trustees  of  Fireman's  Pension  and 
ReUef  Fund,  117  La.  1071,  42  South.  606,  S 
Ann.  Cas.  945.  The  court  there  had  under 
consideration  a  statute  similar  in  Its  provi- 
sion to  the  statute  here  in  question.  The 
boart  of  pensions  was  given  exclusive  con- 
trol &nd  management  of  the  pension  fund, 
with  power  to  hear  and  decide  all  applica- 
tions for  relief  or  iKusions  under  the  statute, 
and  its  decisions  thereon  were  made  final  and 
conclusive,  and  not  subject  to  review  or  re- 
versal, except  by  the  board.  .  On  an  attempt 
to  review  an  order  of  the  board,  the  court 
said: 

"The  question  is  whether  this  court  can,  in  a 
mandamus  proceeding,  inquire  into  the  correct- 
ness of  the  rulings  of  the  defendant  board.  The 
statute  itself  answers,  'No.'  Our  former  opin- 
ion practically  nnlliSes  that  provision  of  the  act 
which  declares  that  the  decisions  of  the  board 
shall  not  be  subject  to  review  or  reversal,  »cept 
by  the  board  itself.  The  act  itself  provides  for 
the  gratuitous  distribution  of  a  fund  to  be  cre- 
ated out  of  the  revenues  of  the  state,  and  in  our 
opinion  it  was  competent  for  the  Legislatiu:«  to 
annex  the  condition  that  the  deciaiona  of  the 
board  in  all  apidicationa  shall  be  &ial  and  con- 
clusive.'' 

To  the  same  effect  is  Kiarb  v.  State,  54 
Ohio  St  383,  43  N.  E.  020.   It  Is  there  said: 

"It  Is  a  rule  of  construction  that  where  a  new 
right  with  its  remedy  is  given  by  statute,  and 
there  is  no  provision  for  a  review  or  appeal  from 
the  determination  of  those  who  administer  the 
statute  creating  the  right,  such  detenninatioD  is 
usually  final.  In  such  case  an  adverse  decision 
cannot  be  overcome  by  appeal  or  original  peti- 
tion to  a  court  of  justice.  Had  the  Legislature 
intended  that  the  cause  of  the  disabili^  should 
be  ascertained  by  litigation  in  court,  it  would 
have  made  provision  tberefor  in  the  statute. 
The  theory  of  the  act  seems  to  be  that  Ae  bo«T4 
of  trustees  can  be  trusted  to  do  fuU  jnat^  in 
each  case." 
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See,  also,  People  ex  reL  BUel  t.  Mftrttn, 
131  N.  Y.  196,  30  N.  E.  60 :  Frlel  T.  McAdoo, 
101  App.  DW.  155,  91  N.  T.  Supp.  454. 

^e  appellant  contends  tbat  the  statnte, 
properly  construed,  giree  the  pension  board 
exdusiTe  Jurisdiction  over  matters  of  tem- 
porary relief  and  pensions  only,  and  does  not 
Include  the  claim  made  by  the  appellant. 
But  a  reading  of  the  act  convinces  us  that 
all  questions  concerning  the  administration 
of  the  act  were  vested  in  the  board;  the 
power  to  determine  who  were  entitled  to  the 
fixed  sum  as  well  as  to  determine  who  were 
entitled  to  temporary  relief  or  to  pensions 
under  the  act 

The  farther  claim  that  the  right  to  the  re- 
lief demanded  Is  a  vested  right,  and  thus 
sobject  to  a  determination  by  ttie  courts  la 
also  without  foundation.  Whether  the  right 
was  vested  Is  subject  to  Inquiry;  and,  since 
the  Legislature  has  vested  the  board  of  pen- 
sions with  full  power  and  authority  to  deter- 
mine the  inquiry,  its  conclusion  on  the  ques- 
tion Is  as  final  as  It  is  on  any  other  matter 
of  which  it  Is  granted  complete  Jurisdiction. 

Our  opinion  is  that  the  application  was 
properly  denied,  and  that  the  Judgment  of  the 
trial  court  should  be  affirmed.  It  la  so  w- 
dered. 

M0RBI8,  a  X,  and  MOUNT,  conenr. 


CITY  OF  OLTMPIA  v.  LEMON  «t  al. 
(REED  et  aL,  Interveners). 
(No.  1S12&) 

(Supreme  Court  of  Washington.   Dec.  5,  1916.) 

1.  TBIAI.  ^a888(2)  —  FlNDINOS  AXB  COSCLU- 

sioNs— NKCBssrrr. 
Where,  in  condemnation  suit  by  dty,  the 
owner  of  the  propertr  and  the  city  stipulated  to 
submit  to  the  court  the  question  whether  the  city 
already  had  title  by  prescription  to  the  property, 
no  findings  of  fact  or  conclusions  of  law  were 
necessary;  the  acticm  having  by  such  stipulation 
beooma  one  in  equity. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  909;  Dec  Dig.  «»388(9).] 

2.  HUHICIPXL  CORFORATIOHB  «=S>648— STBaSH 
— ESTABUSHlOtNT  BT  PEESCBIFTION. 

Where  there  had  been  for  34  years  contln- 
aouel?  a  w^-defined  road  in  a  city  used  general- 
Ij  the  public  under  claim  of  right,  the  city 
bsd  acquired  title  to  soch  road  as  a  street  by 
preacilptiOD. 

[Ed.  Note.— For  other  caaes,  see  Manlcipal 
Corporations,  Oent  XMg.  ||  1^,  1422;  Dec. 
Dig;  «=>648:] 

3.  Municipal  OoBPOUTXons  ®=»648— Stbebts 

~E?n-ABLISH)CBNT  BY  PBISOBIPTIOR— WlDTH 

OF  Stbbet  AoqtnBED  BT  Usui. 
Where  a  right  to  a  city  atreet  is  -acquired  by 
usage,  Ute  city's  right  la  not  limited  to  tlw  ac- 
tual beaten  path,  bat  it  acquires  a  right  to  sudi 
width  aa  is  reasonably  necessary  for  the  pubUe 
easement  of  travel. 

[Sid.  Notsu— For  other  cases,  see  Municipal 
Corporations,  OenL  Dig.  M  1421,  1422;  Dee. 
Dig.  «»64a] 


DepartmoQt  2,  Appeal  from  Superior 
Court,  ThuntoD  County;  John  B.  Mltdiell, 
Judge. 

Action  by  the  Olty  of  Olympia  against  Mll< 
lard  Lemon  and  others,  In  whldi  M.  B.  Reed 
and  others  Intervened.  From  a  Judgment, 
Millard  Lemon  and  others  appeal.  Affirmed. 

Troy  &  Sturdevant,  of  Olympia,  for  aw>el- 
lants.  Frank  O.  Owlngs,  of  Olympia,  for  re- 
sfiondent 

MAIN,  3,  The  purpose  of  this  action,  as 
originally  Instituted,  was  to  condemn  for 
street  purposes  two  certain  strips  of  land, 
each  30  feet  wide.  The  city  of  Olympia,  de- 
siring to  extend  Jefferson  street  south  from 
Broadway  to  Bighteenth  street,  a  distance  of 
two  blocks,  brought  the  action  against  the 
parties  who  claimed  to  own  the  strips  of  land 
mentioned.  After  the  condemnation  proceed- 
ing had  been  instltated,  the  Casco  Company, 
a  corporation  which  claimed  title  to  the  prop- 
erty by  conveyance  from  the  previous  own- 
ers, consented  to  a  decree  of  necessity,  and 
agreed  to  submit  the  issue  as  to  the  valae  of 
tlie  land  taken,  and  the  damages  to  the  land 
not  taken,  to  what  is  referred  to  as  a  board 
of  appralseis.  As  a  result  of  this  agreement, 
the  appraisers  made  an  award  in  ftivor  of  the 
Casco  Company  in  the  sum  of  I90IX  Subse- 
quratly  a  Judgment  was  entered  for  this 
amount  After  the  Judgment  was  entered,  an 
assessment  roll  was  prepared,  which  assess- 
ed the  amount  of  the  condemnation  Judgment 
against  the  adiacent  property.  Certain  per- 
sons whose  property  was  oovered  by  the  as- 
sessment roll  filed  objections  thereto,  and 
asserted  that  the  land  described  In  the  con- 
demnation JudgmMit  as  belonging  to  the  Cas- 
co Company  was  not  in  fact  the  private  prttt^ 
erty  of  that  company,  but  was  public  proper- 
ty, owned  by  the  dty  for  street  purp<»e8. 
When  this  issue  was  presented,  it  was  stipu- 
lated tfy  the  parties  that  the  court  In  this 
action  should  determine  the  question  raised 
by  the  objections  to  the  assessment  roll. 
This  was  done,  with  the  result  tbat  a  Judg- 
ment was  entered  which  dismissed  the  action 
and  decreed  that  the  title  to  the  property 
sought  to  be  condemned  was  vested  in  the 
city  for  street  purposes.  From  this  Judg- 
ment the  appeal  is  prosecuted. 

[1 , 2}  The  first  claim  of  error  Is  the  refusal 
of  the  trial  court  to  make  and  enter  findings 
of  fact  and  conclusionB  of  law.  The  appel- 
lants contend  that  an  action  in  oondeuma* 
tlon  is  a  law  action,  and  therefore  tbe  ftUlure 
to  make  findings  and  conclusions  la  fatal  to 
the  Judgment  Whether  a  condemnation  pro- 
ceeding is  legal  or  equitable  In  its  nature 
need  not  here  be  determined.  By  the  copula- 
tion referred  to,  tbe  parties  agreed  to  snbmlt 
to  tbe  court  the  question  whether  the  dty  had 
acquired  tltie  1^  prescriptltm  to  the  property 
sought  to  be  eondemned.  By  the  attpnlatlon, 
the  action.  In  etiect,  became  (me  on  the  part 
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of  the  dty  to  qutet  title  to  the  two  strips  of 
land  covered  In  the  condemnation  action  as 
originally  instituted.  If  the  action  became 
one  to  quiet  title.  It  will  hardly  be  contended 
that  it  was  not  an  equitable  action.  The  ac- 
tion having  become  by  virtue  of  the  stipula- 
tion one  in  equity,  no  findings  of  fact  or  con- 
clusions of  law  were  necessary.  On  the  mer^ 
Its  of  the  case,  after  an  attentive  considera- 
tion of  the  entire  record,  we  are  satisfied  that 
the  cltr,  by  prescription,  has  acquired  titl6 
to  the  land  In  controversy  for  street  purpos- 
es. The  evidence  shows  without  contradic- 
tion tihat  for  a  period  of  at  least  34  years 
prior  to  the  InstituUon  of  this  action  there 
was  a  well-defined  road  of  from  8  to  14  feet 
In  width,  either  over  the  land  Involved,  or 
over  the  16  feet  immediat^y  adjacent  there- 
to. This  road  was  used  generally  by  the  pub- 
lic, and,  as  stated  by  one  of  tiie  Gasco  Com- 
pany's grantors,  "for  miscellaneous  purposes." 
The  evidence  clearly  establishes  an  actual 
general  pnblte  use,  which  was  uninterrupted 
and  continuous,  under  claim  of  right,  for  a 
greater  number  of  years  than  was  necessary 
to  acquire  title  by  prescription.  This  right  on 
the  part  of  the  public  seems  to  have  been 
recognized  by  the  Casco  Company's  grantors; 
for,  while  title  remained  In  them,  they  filed  a 
plat  In  which  they  dedicated  a  15-foot  strip 
for  street  purposeis  adjacent  to  the  30-foot 
strips  here  in  controversy.  The  question  then 
arises  as  to  the  vrldth  of  the  strip  of  land  ac- 
quired by  user;  in  other  words,  did  the  user 
give  to  Uie  public  the  right  to  only  that  por- 
tion actually  used  in  travel,  or  did  it  give 
the  right  to  a  sufficient  width  for  street  pur- 
poses? In  County  of  Yakima  v.  Conrad,  26 
Wash.  155,  66  Pac.  411,  it  was  held  that  after 
the  right  to  a  highway  has  been  acquired  by 
usage,  the  public  are  not  limited  to  such 
width  as  has  actually  been  used,  but  have  a 
right  to  a  highway  of  such  width  as  is  rea- 
sonably necessary  for  the  easement  of  traveL 
It  was  there  said: 

"Under  the  general  laws  of  this  state,  at  the 
time  the  rights  of  the  public  became  fixed  in  this 
road  the  maiimum  widtitt  of  county  roads  was 
60  feet,  and  the  minimum  width  SO  feet.  This  la 
a  circamstance  that  the  conrt  could  take  Into 
consideration  in  fixing  the  width  of  the  road. 
After  the  right  to  a  highway  has  been  acquired 
by  usage,  the  public  are  not  limited  to  such  width 
as  has  actually  been  nsed.  The  right  acquired 
by  prescription  and  use  carries  with  It  such 
widUi  as  is  reasonably  oecesBary  for  the  public 
easement  of  travel,  and  the  width  mast  be  de- 
termined from  a  consideration  of  tte  facts  and 
circumstances  peculiar  to  the  case.  Whatever 
may  be  the  width  in  any  particular  case,  the 
easement,  wbon  acquired  by  user,  canaot  be  limit- 
ed to  the  actual  beaten  pstb.  *  *  *  It  is 
generally  a  question  of  fact  to  be  determined  un- 
der the  circumstances  of  each  particular  case, 
and  the  easement  may  be  as  broad  aa  the  public 
require  for  pas^ng  as  well  as  traveling  u  one 
direction.** 

See,  also,  Whltesldes  v.  Oreen,  13  Utah, 
841,  44  Pac.  1032,  57  Am.  St  Rep.  740;  Bl- 


Uott,  Boads  &  Streets  (2d  Ed.)  S  174,  and 
cases  dted. 

[3]  In  view  of  this  mle,  fund  toking  into 
consideration  the  width  of  the  northern  por- 
tion of  Jefferson  street,  as  well  as  the  width 
of  the  adjacent  streets,  we  oondnde  that 
the  30  feet  Involved  in  this  action  was  ac- 
quired usage  for  the  exigeDcies  of  poblte 
traveL 

The  Judgment  is  affirmed. 

MORRIS,  C.  J.,  and  PABEBB  and  HOL> 
COMB,  JJ.,  concur. 


DTTNIiAP  V.  SICATTLB  NAT.  BANE. 

(No.  13105.) 

(Supreme  Court  of  Washington.   Dec  6,  1916.) 

1.  JuBT  <^14(3)— Lkgai.  OB  BQunrABU  Ac- 
tion— Accountikg. 

A  suit  by  the  trustee  in  bankruptcy  of  a 
private  bank  against  a  national  bank  cfiargiiv 
ttiat  the  two  banlu  had  entered  into  a  conwiracy 
whereby  the  latter  was  to  advance  to  the  lormCT 
funds  sufficient  to  enable  it  to  secure  enough  de- 
posits to  pay  ita  indebtedness  to  the  national 
bank,  and  asking  to  recover  the  amount  of  such 
deposits,  requires  on  accounting  to  determine 
the  amount  of  sneb  deposits  as  were  actually 
turned  over  to  the  national  bank,  and  therefore 
is  within  the  jurisdiction  of  equity. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cmt 
Dig.  88  60,  68;  Dec.  Dig.  «S=>14(3).] 

2.  JuBT  «8=>13(14)— Right  to  Jubt  Tklaxi— 

EopiTABLB  AND  LEGAL  AonON. 

Whm  the  complaint  contains  two  eausea 
of  action,  one  legal  and  the  other  equitable, 
there  is  no  right  to  a  trial  by  jury,  since  equity 
has  jurisdiction  over  the  cause  for  one  purpose 
and  may  retain  it  for  all  purposes. 

[Ed.  Note.— For  other  cases,  see  JuiT,  Cent 
Dig.  88  B2,  58;   Dec.  Dig.  «=^13(14).r 

3.  CoNSPiBACT  i8=>19  —  Fbadd  —  EviDEHcas — 

SUFFICIENCT. 

In  a  suit  by  the  trustee  in  bankruptcy  of  a 
private  bank  against  a  national  hank,  evidence 
held  not  sufficient  to  show  a  fraudulent  conspir- 
acy between  the  two  banks  whereby  the  latter 
was  to  advance  to  the  former  funds  sufficient  to 
enable  it  to  secure  enough  deposits  to  pay  its 
debt  to  the  national  bank. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  88  25,  26;  Dec  Dig.  «»19.1 

4.  Fbaud  €=s50  — EvinENCB  — SureiciBNOT — 

CXBCOMBTANTIAI.  EviDENCB. 
Fraud  cannot  be  inferred  from  facts  and 
drcumstances  which,  taken  together,  are  con- 
sistent with  an  honest  intent. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  §8  46.  47 ;  Dec  Dig.  «=»50.] 

5.  Banks  and  Banking  ^=>73— Conduct  ow 
Bank— "Insolvkht." 

A  bank  is  not  "iDSolvent"  if  its  assets  ure 
sufficient  to  meet  Its  obl^ations  within  a  reason- 
able time,  although  it  cud  not  have  cash  suflS- 
dent  for  ita  daily  needs. 

[Ed.  Note.— Fw  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  164,  166;  Dec  £>ig. 
«=»T3. 

For  other  definitions,  see  Words  and  Phrases. 

First  and  Second  Series,  Insolvent.] 

6.  Bankruptct  «=»154,  166(^— FBEFIRKNCra 
— Set-Off  of  Bank  Deposits. 

Under  Bankr.  Act  July  1,  1898.  c  541,  f 
68.  30  Stat.  565  (U.  S.  Comp.  St.  1913.  |  0652). 
permitting  set-off,  a  bank  may,  m  the  absence  of 
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fraud  or  coUoaioii,  wet  oft  agaiiut  a  debt  dne  it 
from  a  depositor  the  amount  of  deposita  made 
after  the  bask  had  knowledge  that  the  depositor 
was  insolvent,  since  the  deposits  do  not  in  anr 
way  diminiab  the  estate  of  the  insohrmt,  ua 
therefore  do  not  create  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  250,  251,  200.  267,  451-450 ;  l3ec. 
Dig.  ^154,  leeo).] 

7.  Baksauftct  «=9l66(l>—PBBnBENCE»— Ac- 
count Current. 

Where  the  account  betmen  a  tnnkru^  ana 
his  creditor  during  the  four  months  prior  to 
bankruptcy  is  an  account  current,  the  balance 
when  tne  transaction  ceased,  and  not  the  par- 
ticolar  itemst  are  to  be  cooudered  in  determin- 
inc  whether  there  has  been  a  preference,  and. 
where  such  balance  shows  an  increase  of  the 
debt  from  the  bankrupt,  no  preference  can  be 
claimed. 

[Ed.  Note.-^or  other  awest  aee  Bankmpter, 
Dec  Dig.  «>166a).] 

8.  Bankbuptct  «=>ie0(3)  —  pRBraacNCES  — 
Motion  to  Seoube  Futubi;  Advances. 

A  mortgage  given  within  four  months  pre- 
ceding the  bankruptcy  of  the  mortgagor  to  se- 
cure future  advances  is  not  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  IS  269,  360;  Dec.  Dig.  «s»165(3).] 

9.  Bankruptcy  «=»16G(4)  —  Preferences  — 
Grounds  tor  Bnuxy  bt  Creditor, 

Under  Bankr.  Act,  I  60  <U.  C<Hnp.  St 
i  9644).  making  the  tatdng  of  security  a  void- 
able preference  if  the  creator  at  the  time  had 
reaaonable  cause  to  believe  that  the  transfer  of 
the  security  would  effect  a  preference,  mere 
■lupidon  of  inacdvency  la  not  sufficient,  but  it 
must  be  shown  that  the  creditor  baa  leasonable 
cause  to  believe  a  preference  would  result,  or 
knowledge  of  facts  wbirii  if  pursued  at  that  time 
would  have  shown  insolvency. 

[Ed.  .Note.— For  other  osea,  aea  Bankmnter, 
Cent  Dig.  K'2S0. 251',  256 ;  Dec.  Dig.  4=3lW(4).l 

10.  Tbui.  *s»388(i97-FxHoiHea  or  Fact 
CoHCLuaioNS  or  Law— NBaEaazxr. 

Findings  of  fact  and  conclusions  ot  law  need 
not  be  entered  by  tba  trial  ooort  in  a  snit  in 
equity. 

lEd.  Not&r-For  other  cases,  see  Trial,  Cent. 

Dig.  S  909 ;  Dec  Dig.  <»=»388(2)J 

11.  Appeal  and  Bbro*  <E3>a06(l>  —  Objko- 
nONS  to  TUIIMONX  —  NWJBSeiTX  —  Tkbti- 

MOHT  Taken  Duuno  Abgumbht. 
The  taking      testimony  during  the  argu- 
ment of  attorneys  cannot  be  reviewed  where  no 
objection  was  mule  to  snch  testimony. 

[Ed.  Notei— For  other  caaciv  aee  Apneal  and 
Enw^  Cent  Dig.  U  1283r-l^;  Dm.  1^ 

12.  WxTNEaaiB  ^E>346^)— Examination  bt 
Court  —  BxoALUHO  Whnbss— Tostihont 
During  Arouuent. 

It  is  not  an  abuse  of  the  trial  court's  dis- 
cretion to  recall  a  witness  and  question  him  as 
to  a  matter  concerning  which  he  did  not  testi- 

a during  the  argument  after  the  court  inquired 
counsel  why  he  had  not  interrogated  that 
witness  relative  to  those  matters. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  1  857;  Dw.  Dig.  •»a4fl(S).l 

IS.  BaNKRUFTOT  «=»16eC3)  —  PRXmENCBS — 
COLLRCnOHS  BT  BANK-— KnOWUDQB  OV  IN- 
SOLVENCY. 

The  trustee  in  bankruptcy  of  a  private  book 
can  recover  from  a  national  bank  the  amount  of 
collections  spplied  to  the  bankrupt's  debt  which 
were  received  after  the  national  bank  knew  that 
the  private  bank  had  closed  its  doors,  where 


there  was  no  evidence  that  the  nudttanocn  had 

been  mailed  before  the  doom  closed. 

[Ed.  Note.— For  other  eaaea,  see  BankraDtiT* 
Cent  Dig.  H  200,  2K1,  26B,  2B7;   Dea  iMg. 

-^166(3).] 

En  Banc.  Appeal  from  Superior  Oow^ 
King  County ;  King  Dykeman,  Judge. 

Action  by  James  Dnnlap,  as  trustee  In 
bankrc^tcy,  against  the  Seattle  National 
Bank.  Judgment  for  the  plain tilT  for  a  part 
only  of  the  amotmt  dabned,  and  botb  parties 
appeaL  Affirmed. 

J.  Ij.  Corrlgan  and  E.  O.  HlUloo,  boQi  of 
Seattle,  and  Thomas  Smitti,  of  Mt  Temon, 
for  appellant  Oldham  &  Goodale,  of  Seattle, 
t»  respondoit 

MAIN,  J.  This  action  was  Instituted  by 
the  trustee  In  bankmptcy  of  the  estate  of 
W.  E.  Sdiricker  and  L.  L.  Andrews,  copart- 
ners doing  business  as  W.  E.  Schricker  &  Co.^ 
and'W.  E  Scbricker  and  L.  L.  Andrews,  In- 
dividually. In  the  amended  complaint  two 
causes  of  action  are  stated. 

In  the  first  it  Is  charged  that  W.  E. 
Schricker  and  the  olBcera  of  the  defendant, 
the  Seattle  National  Bank,  entered  Into  a 
fraudulent  scheme  and  conspiracy  whereby 
it  was  agreed  between  the  parties  thereto 
that  the  defendant  bank  would  advance  a 
sufficient  amount  of  cash  to  enable  Sdiric&er 
to  keep  the  Schricker  &  Co.  bank  open  for 
the  reception  of  deposits,  and  that  these  de- 
posits, when  received,  should  be  transferred 
to  the  Seattle  National  Bank  for  the  pur- 
pose of  paying  the  Indebtedness  owing  to 
that  bank  by  the  Schricker  bank.  It  Is  fur- 
ther alleged  that  in  pursuance  of  this  scheme 
or  conspiracy  more  than  $200,000  was  re- 
ceived by  Schricker.  and  In  turn  transferred 
to  the  Seattle  National  Bank. 

In  the  second  cause  of  action  It  Is  alleged 
that  during  the  four  months  preceding  the 
date  when  the  petition  in  bankruptcy  for 
the  Schricker  bank  was  filed  the  Seattle  Na- 
tional Bank  received  deposits  from  the 
SdHricker  bank  In  excess  of  $100,000  and  a 
note  and  mortgage  for  the  sum  of  $9,000.  It 
is  claimed  that  these  remittances  and  the 
mortgage  were  voidable  preferences  under 
the  federal  Bankruptcy  Act 

Upon  the  first  cause  of  action  a  judgment 
Is  prayed  for  In  the  sum  of  $142,961.85,  and 
upon  the  second  cause  of  action  $127,038.16. 

After  the  issues  were  framed,  over  the  ob- 
jection of  the  plaintiff,  the  cause  was  tried 
to  the  court  without  a  Jury,  and  resulted  in 
a  Judgment  denying  any  recovery  upon  the 
first  cause  of  action,  and  awarding  Judgment 
against  the  defendant  in  the  sum  of  $3,485; 
this  being  the  amount  of  certain  checks  col- 
lected by  the  defendant  on  the  day  that  the 
Schricker  liaiik  ceased  to  do  business,  and 
after  the  Seattle  National  Bank  had  knowl- 
edge that  it  Iiad  closed  its  doors.  From  this 
judgment,  both  parties  appeal. 
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Tbe  record  la  long,  and  tbfi  briefs  are  ex- 
ceedingly large.  The  facta  are  complicated, 
and,  In  an  opinion  of  reasonable  length,  they 
cannot  be  stated  in  great  detail.  The  facts 
which  will  give  an  understanding  of  the 
questions  to  be  determined  may  be  stated  as 
follows:  Dnring  the  year  1889  R.  E.  Schrtek- 
er  and  L.  L.  Andrews  formed  a  copartnership 
for  the  pnrp(»e  of  conducting  a  private  bank 
at  Le,  Conner,  Wash.,  under  the  name  of  W. 
E.  Schricker  &  Co.  Soon  after  this  bank  be- 
gan to  do  business  the  Puget  Sound  National 
Bank,  located  at  Seattle,  Wash.,  became  its 
correspondent  In  that  city.  The  Schricker 
bank  was  located  in  one  of  tbe  richest  agri- 
cultural communities  of  the  state.  Its  cus- 
tom era  were  largely  substantial  and  well-to- 
do  farmers  and  some  small  merchants.  Dur- 
ing the  year  1888  the  Schricker  bank  became 
InTolved  with  one  B.  F.  Thomas,  who  at  the 
time  was  <^rating  a  sawmill  at  or  near 
Anacortes,  Wash.,  which  will  hereafter  be 
referred  to  as  owned  by  the  Fidalgo  Mill 
Company.  The  relation  between  the  bank 
and  the  mill  company  continued,  and  the  in- 
debtedness from  the  mill  company  to  the 
bank  increased  from  time  to  time.  In  April, 

1909,  the  mill  company  was  owing  the 
Schricker  bank  upon  notes  approximately 
1159,000,  and  an  equal  or  greater  amount  by 
way  of  an  overdraft.  Qa  A^ril  29,  1809, 
Schricker  applied  to  tbe  Puget  Sound  Na- 
tional Bank  for  permission  to  OTodraw  his 
account  wltii  ttiat  bank,  stating  that  he  did 
not  think  be  would  need  to  exceed  116,000^ 
This  permiaaion  was  granted. 

On  May  16,  1910,  the  Puget  Sound  Nation- 
al Bank  and  tbe  Seattle  National  Bank  were 
consolidated  under  the  name  of  the  latter, 
and  the  Seattle  National  Bank  became  the 
correspondent  of  the  Sdurlcker  bank,  a«  the 
Paget  Sound  had  theretofore  been.  At  this 
time  there  was  an  overdraft  in  favor  of  the 
SiAricker  bank  in  the  sum  of  approximately 
$05,000.  On  November  22.  1910.  this  over- 
draft had  reached  the  sum  of  $102,000,  and 
on  this  day  a  letter  was  written  by  the  vice 
president  of  the  Seattle  National  Bank  to 
the  Schricker  bank,  stating  that  in  advanc- 
ing fui^  that  bank  preferred  that  it  be  ar- 
ranged In  another  manner  "instead  of  carry- 
ing it  as  an  overdraft"    On  December  8, 

1910,  the  overdraft  having  reached  the  sum 
of  $106,298.50,  five  notes  were  given  to  cover 
this  amount,  four  for  $20,000  each  and  one 
for  $26,298.59.  No  security  at  this  time  was 
requested  or  taken  to  secnre  the  notes,  though 
Schricker  bad  previously  offered  certain  se- 
curities. 

After  these  notes  were  i^ven,  Sdiricker 
continued  his  overdrafts  with  the  Seattle 
National  Bank.  Mudi  correspradence  took 
phioe  between  Qie  partis,  the  ofBcera  ctf  the 
Seattle  bank  objecting  to  the  overdraft,  and 
■rglng  Scbrit^er  to  renew  certain  of  bla 
paper  and  send  It  to  them  for  rediscount. 
On  May  22,  1911,  the  indebtedness  of  the 


Schricker  bank  to  the  Seattle  bank  npon  tbe 
notes  and  upon  the  overdraft  was  $143,000. 
The  amount  which  the  Seattle  National  Bank 
was  permitted  to  loan  to  any  one  customer 
was  $120,000.  At  this  time  tbe  national 
bank  examiner  appeared  tor  the  purpose  of 
examining  the  Seattle  National  Bank.  Some 
time  during  the  month  of  May  Schricker 
s^t  to  the  Seattle  National  Bank  two  notes 
secured  by  mortgagee  for  $1(^000  eadi.  l^ese 
notes  were  transferred  to  wm  John  DavJa  or 
John  "Davis  ft  Co.,  and  a  d^oalt  made  show- 
ing the  redaction  of  the  Schrickw  account 
to  the  extent  of  the  amoont  of  the  notea  and 
mortgages.  In  addUlon  to  this,  <me  of  the 
officers  of  the  Seattle  National  Bank  ad- 
vanced 93/XIO.  wbldi,  taken  in  emmecUcm 
with  the  mortgages,  reduced  the  Schrldcsr 
indebtedness  to  the  legal  limit  of  ^mjOOO. 
On  May  29.  iSll,  Schricker  and  his  wife 
came  to  Seattle,  and  while  then  met  two  of 
the  cheers  of  the  Seattle  National  Bank  and 
executed  a  deed  to  an  interest  In  certain  coal 
lands  in  tba  state  of  Pennsylvania,  which 
the  Schrlckera  owned,  ft>E  the  purpose  of  se- 
curing the  Ind^tedneaa  ot  tbe  S<Airldter 
bank  to  the  Seattle  National  Bank. 

The  overdraft  of  the  SdirlAer  bank  con- 
tinued until  about  the  middle  of  June.  Wtl^ 
when  the  account  shows  that  that  bank  had 
a  credit  balance  with  the  Seattle  National 
Bank.  From  this  time  until  the  middle  of 
August  there  were  times  when  the  account 
abowed  an  overdraft,  and  otbw  times  when  tt 
showed  a  credit  balance.  After  the  middle  of 
August,  1911,  the  credit  balance  increased, 
until,  on  the  2d  day  of  November,  1911«  the 
Schricker  bank  had  a  credit  balance  with  the 
Seattle  National  of  approximate  $97,000, 
and  was  owing  upon  the  notes  $106,000. 
Barly  in  November  Schricker  paid  the  $26,000 
note  by  a  check  against  his  credit  balance, 
and  at  about  the  same  time  took  back  the  two 
notes  and  mortgages  for  $10,000  each,  and 
had  blB  account  charged  with  that  sum.  Aft- 
er November  2,  1911,  when  Schricker's  credit 
balance  bad  reached  its  highest  point,  it 
gradually  declined  until  February  17,  1912, 
when  again  the  overdraft  appears. 

From  this  time  until  tbe  16th  day  of  May 
the  overdraft  was  continnoua.  Correspond- 
ence took  place  between  the  two  banks,  the 
Seattle  National  urging  that  the  overdraft 
be  taken  care  of,  and  Schrickw  in  turn  prom- 
,  Ising  that  he  would  Bead  down  notes  for  re- 
discount, and  thus  cover  it  On  April  16, 
1912,  the  overdraft  contluolng,  and  the  notes 
not  having  been  sent  for  rediscount  which 
would  cover  it,  Schricker  requested  a  tax- 
ther  overdraft  After  this  request  was  re> 
ceived,  one  of  the  offloers  of  the  Seattle  Na- 
tional Bank  went  to  La  Conner  and  saw 
Schricker  in  the  letter's  bank.  This  officer 
of  the  Seattle  National  had  $1,000  in  currency 
with  him  for  the  purpose  of  deltveilng  the 
same  to  Schricker  when  the  latter  should 
turn  over  the  notes  for  rediscount.  The 
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meeting  occurred  In  the  Sdulcker  tnnk.  Tb* 
officer  of  the  Seattle  National  reqaected  tbat 
be  be  permitted  to  see  Schrteker's  note  case, 
and  tbe  latter  ttaereupon  got  It  and  placed  It 
upon  tbe  table  witb  tbe  remark  that  the  mat- 
ter was  all  over,  or  eomething  to  that  effect. 
The  officer  of  the  Seattle  National  opened 
the  note  (nse  and  learned  for  Ibe  flrat  time 
that  tbe  $169,000  of  one-name  paper  held 
the  Scbtlcfeer  bank  was  E^dalgo  Min  Com- 
pany notes,  some  of  vblcih  bad  then  been  out- 
lawed. Tbe  Seattle  National  Bank  declined 
to  mabe  any  further  advances,  and  on  the 
day  following  Schricker'8  bank  closed.  All 
loans  and  advances  by  the  Schricfcer  bank  to 
tbe  Fldalgo  Hill  Company  were  made  prior 
to  the  time  when  tbe  Seattle  National  Bank 
became  the  correspondent  of  that  bank.  The 
money  advanced  by  the  Seattle  National  was 
used  by  the  Schrlcker  bank  to  meet  the  de- 
mands of  Its  depositors.  The  i)et!tion  in 
bankruptcy  was  filed  on  May  22,  1012. 

This  is  but  a  skeleton  of  the  facts  as  they 
appear  in  the  record.  Further  reference  will 
be  made  to  the  facts  in  connection  with  the 
poiots  to  which  they  may  be  particularly 
pertinent. 

[1]  The  first  question  is  whether  the  plain- 
tur  was  entitled  to  a  jury  trial.  The  second 
cause  of  action  may  be  conceded  to  be  legal 
in  its  nature.  The  first  cause  of  action,  If 
the  plaintiff  should  prevail,  would  necessarily 
Involve  an  accounting.  If  a  conspiracy  ex- 
isted, Schrlcker  was  a  party  thereto,  and 
nothing  could  be  recovered  on  his  account. 
The  amount  of  the  recovery  arising  from  tbe 
fraudulent  scheme  or  conspiracy  as  alleged 
would  be  the  costs  and  expenses  of  the  liti- 
gation, and  what  tite  depositors  of  the 
Schrlcker  bank  had  lost  by  reason  of  such 
fraudulent  scheme  or  conspiracy.  The  trane- 
actions  between  the  two  Imnks  were  continu- 
ous and  almost  daily,  and  were  of  tbe  same 
general  (diaracter  as  exists  between  two  cor- 
respondent banks.  The  amount  of  the  de- 
posits made  by  the  Schrlcker  hank  In  the 
Seattle  National  would  not  be  the  correct 
measure  ot  recovery.  F<Hr  instance,  if  a 
customer  with  the  Schrlcker  bank  should  de- 
posit $10,000  therein  on  one  day  In  the  form 
of  a  check  drawn  upon  some  other  bank,  and 
Schrlcker  should  send  this  check  to  the  Seat- 
tle National  Bank  for  collection  and  deposit 
in  that  bank,  and  a  few  days  later  the  cus- 
tomer of  tbe  Schrlcker  bank  should  draw 
out  his  $10,000  from  the  Schrlcker  bank,  and 
Schrlcker  sbould  In  turn  withdraw  the  same 
amount  from  the  Seattle  bank,  obviously 
this  deposit  should  not  be  Included  In  the 
amount  ot  recovery. 

[2]  To  determine  tbe  amount  of  the  recov- 
ery, if  any  were  to  be  had,  an  accounting 
would  be  necessary,  and  consequently  it  Is  a 
subject  of  which  equity  takes  jurisdiction. 
Pomenqr's  Equity  Jurisprudence,  vol.  1  <3d 
na.)  per.  140.  It  is  a  familiar  rule  that: 

"When  a  court  of  equity  has  juriadiction  over 
a  cause  for  any  purpose^  U  may  retain  the  eause 


for  all  Durposea  aod  proceed  to  a  final  detennln'a- 
tion  of  all  tbe  matters  at  issue."  Pomeroy^ 
Equity  Jurispnidence,  vol  1  (Sd  Ed.)  par.  181. 

It  follows,  therefore,  that  where  two  causes 
of  action  are  stated  in  the  complaint,  one  of 
which  is  1^1  and  the  other  equitable,  equity 
takes  jurisdiction  for  all  purposes  and  pro- 
ceeds to  a  final  determinaticm  of  all  matters 
at  issue.  Cogswell  v.  New  York,  N.  H.  &  H. 
R.  Co.,  109  N.  Y.  819,  11  N.  E.  518;  McKlnley 
V.  Britton,  66  Ind.  App.  21,  103  N.  B.  »49. 

There  are  other  reasons  urged  why  plain- 
tiff was  not  entitled  to  a  jury  trial  in  this 
case  which  It  is  not  necessary  here  to  re- 
view. The  trial  oonrt  did  not  err  in  denying 
a  jury  trial. 

[3]  Upon  the  merits  tbe  first  question  is 
whether  the  officers  of  the  Seattle  National 
Bank  and  Schrlcker  entered  into  a  frauduloit 
scheme  or  conspiracy  as  alleged  in  the  first 
cause  of  actlra.  If  the  officers  of  the  Seat- 
tle bank  did  not  know  that  the  $169,000  of 
one-name  paper  in  the  Scbilcker  bank  was 
that  ot  the  Fldalgo  Mill  Company,  and  did 
not  know  that  the  overdraft  to  that  mill 
company  was  t&r  in  excess  of  its  value,  there 
Is  nothing  upon  which  to  base  the  charge 
that  appears  in  tbe  complaint.  Schrlcker  did 
not  testify  upcm  tbe  trlaL  Two  officers  of 
the  Seattle  National  Bank  had  died  subse- 
quent to  the  failure  of  the  3clirl(Aer  bank, 
and  prior  to  the  trial  of  this  action.  Tbe 
two  officers  of  the  Seattle  bank  who  testified 
both  denied  positively  that  they  at  any  time 
knew  or  suspected  that  the  Schrlcker  bank 
was  insolvent  until  the  afternoon  of  April  IS, 
1912,  when  Schrlcker's  note  case  was  ex- 
amined for  the  first  time.  They  testified  that 
they  did  not  know  tbe  $168,000  in  notes  was 
Fldalgo  Mill  paper,  but  believed  it  was  large- 
ly the  notes  of  well-to-do  farmers  and  a  few 
small  merchants.  They  also  testified  that, 
while  they  knew  txom  and  after  tbe  29tb 
day  of  May,  1911,  Qiere  was  an  overdraft  to 
the  Fldalgo  Mill  Cwnpany  In  tbe  sum  of 
$189,000^  tb^  bad  been  assured  by  SclirlAer 
that  this  overdraft  was  secured  upon  the 
mill,  And  that  tbe  mill  property  was  worth 
$260,000.  Tbe  trothflilness  of  tbe  testimony 
of  these  two  witnesses  Is  vigorously  assailed 
tbe  ptalntlfl,  but  apparently  it  was  not 
disbelieved  by  tbe  trtal  court,  and  the  record 
fumisbes  no  reason  to  regard  their  testi- 
mony other  than  truthful. 

[4]  Tbe  plaintiff,  in  support  Cff  his  charge, 
does  not  rely  ai>on  positive  testimony,  but 
upon  drcnmstances,  claiming  that  these  es- 
tablish the  charge  as  made.  Fraud  cannot 
be  inferred  from  facta  and  drcnmstances 
lawful  in  themselves  and  consistent  with  an 
honest  purpose.  If,  when  all  tbe  facts  and 
circumstances  are  taken  together,  they  are 
consistent  with  an  honest  Intent,  proof  of 
fraud  is  wanting. 

In  Foster  v.  McAlester,  114  Fed.  145,  62 
C.  C.  A.  107.  the  Oircott  Oonrt  for  the  BiCbtb 
Circuit  said: 
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"Fraud  casnot  be  infarred  eithcT  br  tiie  court 
or  jury  from  acts  legal  in  tbemselves,  and  con- 
Bistent  with  an  hooest  purpose.  The  settled  rule 
on  this  subject  is  that  iligbt  circumstences, 
or  circumstances  of  an  equivocal  tendency,  or 
circumstances  of  mere  suspicion,  leading  to  po 
certain  results,  are  not  sufficient  to  establish 
fraud.  They  must  not  be,  when  taken  toeether 
and  aggregated,  when  interlinked  and  put  in 
proper  relation  to  each  other,  consistent  with  an 
nonest  intent  If  they  are,  the  proof  of  fraud  la 
wanting." 

[S]  It  la  true  that  the  officers  of  the  Seat- 
tle National  Bank  knew  for  some  time  prior 
to  May  16,  1912,  that  unless  they  advanced 
money  to  the  Sclirlcker  bank  from  time  to 
time  It  would  be  necessary  for  that  bank  to 
dose,  and  it  la  also  true,  as  stated  In  one  oC 
the  letters,  that  the  condition  of  the  Scbrick- 
er  bank  had  been  a  matter  of  concern  to  the 
Seattle  bank.  If  the  Scbrldcer  bank's  $159,- 
000  of  notes  was  good  paper,  as  was  repre- 
sented by  Sdiricker,  and  the  overdraft  of  the 
Eidalgo  Mill  was  secured  by  a  mortgage  on 
pr<^rty  worth  $250,000,  the  bank  would  not 
be  Insolvent,  even  though  It  did  not  have 
cash  sufficient  for  Its  daily  needs.  If  the  as- 
sets were  sufficient  to  meet  the  obllgatlcms 
within  a  reasonable  time,  the  bank  was  not 
Insolvent  State  v.  Cadwell,  70  Iowa,  432, 
44  N.  W.  700.  Over  the  correctness  of  this 
rule  as  to  insolvency,  there  seems  to  be  no 
controversy  In  the  briefs,  and  further  dis- 
cussion of  It  is  unnecessary. 

In  order  that  there  be  a  conspiracy,  It 
would  be  necessary  that  the  record  show  that 
the  minds  of  Schrleker  and  the  officers  of  the 
Seattle  National  Bank  co-operated.  A  care- 
ful reading  of  the  entire  record  in  this  case 
lettda  to  the  ooncInsioiD  that  the  minds  of 
tliese  men  were  not  co-operating,  but  that 
Schridier  was.  deceiving  the  Seattle  bank  as 
to  the  real  condition  at  his  bank.  There  are 
two  drcnmstancee  vtbidh.  Indicate  very 
strongly  that  tha  officers  of  the  Seattle  Na- 
tional Bank  did  not  know  of  the  insolvency 
of  the  Schrleker  bank  prior  to  the  aftemotm 
of  April  15,  1S12,  One  of  these  is  the  dls- 
positioD  of  the  two  notes  and  mortgages  for 
110,000  each  which  Schrleker  bad  seat  down 
in  Ifoy,  1911.  and  taJsm  bade  In  November 
€t  the  same  year.  When  these  mortgages 
were  paid  by  the  diarg^  upon  tals  account  at 
Us  request  fi>r  the  amount  Uierectf,  the  Se- 
attle National  Bank  inquired  of  blm  what 
dlaposlticai  he  desired  to  be  made  the  mort- 
gi^es,  and  was  directed  to  return  them  to 
tabu.  At  this  time  Schrleker  stUl  owed  the 
Seattle  National  Bank  upon  the  notes  which 
were  secnxed  aloie  by  a  deed  to  the  Interest 
In  tile  PennsylTania  ooal  lands,  which  was 
represented  by  Schrleker,  at  the  time  the  deed 
was  given,  to  be  worth  from  175,000  to  flOO,- 
000.  Had  the  officers  of  the  Seattle  National 
at  this  time  believed  tliat  Scbrlcker*s  bank 
was  lasolvent,  certainly  they  would  have  re- 
tained these  mOTtgages  as  additional  secu- 
rity, 

[I]  The  other  eSrcumstance  is  that,  when 
Schricker's  deposits  bad  reached  the  sum  of 


$97,000,  he  was  then  owing  hia  five  notes  aff- 
gregatlng  the  sum  of  $106,000.  Had  the  of- 
ficers of  the  Seattle  bank  then  believed  him 
to  be  insolvent  and  had  refused  to  extend 
him  further  credit,  they  would  have  hod  the 
legal  right.  In  the  absence  of  fraud  or  col- 
lusion, to  have  had  this  $97,000  applied  up- 
on the  notes.  This  proposition  la  strongly 
controverted  by  the  plain tifC,  but  In  the  light 
of  the  hoUlngs  of  tbe  federal  Supreme  Court, 
which  will  be  here  referred  to,  the  question 
Is  not  a  debataUe  one. 

In  New  York  County  Bank  v.  Massey,  182 
U.  S.  138,  24  Sup.  Ct  190.  48  L.  Bd.  380,  it 
was  tuSA  that,  even  thou^  the  bank  knew  at 
the  time  certain  deposits  were  made  by  Its 
customer  that  his  llabilltlea  greatly  exceed- 
ed his  assets,  the  bank,  under  the  federal 
Bankruptcy  Act,  was  not  required  to  snr- 
render  to  the  trustee  In  bankruiitcy  tbe  de- 
posits as  a  condition  precedent  to  proving 
the  balance  of  Its  claim,  bnt  it  bad  the  rig^t 
to  appn^ulate  the  deposU  to  the  payment  of 
the  Indebtedness  of  tbe  customer  of  the  bank. 
It  was  there  said: 

"As  we  have  ^een,  a  deposit  of  money  to  one's 
credit  in  a  bank  does  not  operate  to  dimiuish  the 
estate  of  the  depositor,  for  when  be  parts  with 
the  money  be  creates  at  the  same  time,  on 
the  part  of  the  bank,  an  obligation  to  pay  the 
amount  of  the  deposit  as  soon  as  the  depositor 
may  see  fit  to  draw  a  check  against  it.  It  is 
not  a  transfer  of  property  as  a  payment,  plodge. 
mortgage,  gift,  or  secuntv.  It  Is  true  that  it 
creates  a  dcbt^  which,  if  tne  creditor  may  set  it 
off  under  section  08,  amounts  to  permitting  a 
creditor  of  that  class  to  obtain  more  from  the 
bankrupt's  estate  than  creditors  who  are  not 
'  in  the  same  situation,  and  do  not  hold  any  debts 
of  the  bankrupt  subject  to  set-off.  But  this 
does  not,  in  our  oi)inion,  operate  to  mlarge  the 
•cope  of  the  statute  denning  preferences  so  as 
to  preveut  set-off  in  cases  coming  within  tbe 
terms  of  section  68a.  If  this  argument  were  to 
prevail,  it  would  in  cases  of  insolvency  defeat 
the  right  of  set-off  recognized  and  enforced  in 
the  law,  as  every  creditor  of  the  bankrupt  hold- 
ing a  claim  against  the  estate  subject  to  reduc- 
tion to  the  full  amount  of  a  debt  due  the  bank- 
rupt receives  a  preference  in  the  fact  that  to 
the  extent  of  the  set-off  he  is  paid  in  fuU." 

Further  In  the  same  oplnlcm  It  la  stated: 
"It  is  true,  as  we  have  seen,  that  in  a  aenae 

the  bank  is  permitted  to  obtain  a  greater  per- 
centage of  its  claim  against  the  bankrupt  tlian 
other  creditora  of  tbe  same  class,  but  this  indi- 
rect rMUlt  is  not  bron^t  about  by  the  trans- 
fer at  oTvpatj  within  the  meaning  of  the  law. 
There  u  nothing  in  the  findings  to  show  fraud 
or  collusion  between  the  bankrupt  and  the  bank 
with  a  view  to  create  a  preferential  transfer  of 
the  bankrupt's  property  to  the  bank,  and  in  tbe 
absence  of  such  showing  we  cannot  regard  tlie 
deposit  as  having  other  effect  than  to  create  a 
debt  to  the  bankrupt  and  not  a  diminution  of 
hia  estate." 

In  Studley  v.  Boylston,  229  U.  8.  623,  33 
Sup.  Ct  806,  67  L.  Ed.  1813,  under  facta 
similar  to  those  in  the  Massey  Case,  and  fol- 
lowing that  case,  it  was  held  that  tbe  bank 
Itself  had  the  ri^t  tomaketbeaiq^wpilatlcm 
and  prove  Its  claim  for  tiie  balance.  It  was 
there  stated: 

"If  this  set-off  of  mutual  debts  has  been  law- 
fully made  Yij  the  parties  before  the  petition  is 
filed,  there  is  no  necessi^  of  the  trustee  do- 
ing so.  If  it  bas  not  been  done  hi  tbe  parties. 
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then,  mudm  ooranuind  of  tbe  statute,  it  matt  b« 
done  by  the  trnetee.  But  there  iB  «odiiiu;  In 
paracraph  68a  which  prevents  the  parties  rrom 
voluntarily  doiof,  before  the  petiaon  ia  filed, 
wbat  the  lav  itself  reiquires  to  be  done  after 
proceedings  In  bankruptcy  are  instituted." 

In  Germanla  Savings  Bank  &  Tmst  Ca  t. 
Loebv  188  FecL  28&-288.  110  G.  C.  A.  263,  266. 
tbe  Orcnlt  Court  of  Appeals  for  the  Sixtb 
Clicuit  stated  tbe  doctrine  of  the  Massey 
Case  as  follows: 

"It  has  been  aathoritatively  dedded  by  the 
Supreme  Court,  in  considerine-  these  two  sec- 
tions, that  the  balance  of  a  regular  bank  account 
at  tbe  time  of  fllinf;  the  petition  is  a  debt  due  to 
the  bankrupt  from  the  bank,  and  in  tbe  abeence 
of  fraud  or  collusion  between  the  bank  and  tbe 
bankrupt,  with  the  view  of  creating  a  preferen- 
tial transfer,  the  bank  need  not  surrender  such 
balance,  bot  may  set  it  off  against  notes  of  the 
bankrupt  held  by  it  and  may  prove  its  claim  for 
the  amoont  remainmg  due  on  the  notes." 

Tbe  trial  court  properly  denied  a  recovery 
jxpoa  tbe  first  cause  of  action. 

[7]  Upon  the  second  cause  of  action  recov- 
ery Is  sought  for  the  amount  of  deposits 
which  were  made  in  the  Seattle  bank  by  tbe 
Schricker  bank  wltbtn  the  four  months  previ- 
ous to  the  filing  of  the  petition  in  bankruptcy, 
and  also  for  the  note  and  mortgage  in  the 
sum  of  ¥9,000  which  was  sent  by  the  Schrick- 
er bank  to  the  Seattle  National  Bank  some 
time  daring  the  month  of  February,  1912. 
Considering  first  the  claim  for  the  money 
vhlch  It  alleged  the  Seattle  National  Bank 
received,  It  appears  that  during  this  period 
of  time  the  acoount  between  the  two  bakks 
was  a  mntnol  xunnlng  account  Where  the 
account  between  the  bankrupt's  estate  and 
the  person  or  corporation  charged  wltii  bav- 
Inff  recelTed  a  preference  Is  an  account  coi^ 
rent,  the  balance  at  the  account,  when  tbe 
transactions  ceose^  Is  to  be  taken  in  determln- 
ing  whether  there  has  been  an  advancement 
by  the  bankrupt's  estate  which  would  constl- 
tute  a  voidable  preference.  If  the  bankrupt's 
estate  has  not  been  diminished  by  reason  of 
the  transacttons,  there  Is  no  voidable  prefer^ 
ence.  G.  S.  Morey  Mercantile  Ca  v.  Schiffer, 
114  Fed.  447,  62  a  C.  A.  249;  Dickson  t. 
Wyman,  111  Fed.  726,  49  O,  C.  A.  B74,  55  U 
B.  A.  849;  Jaqultb  t.  Alden,  189  U.  S.  78, 
23  sup.  Ct  649,  47  L.  Ed.  717.  In  the  last 
case  dted,  speaking  upon  this  qnetrtion,  It 
was  said: 

"The  account  was  a  running  account,  and  the 
effect  of  the  payments  was  to  keep  it  alive  by  the 
extension  of  new  credits,  with  the  net  result  of 
a  uin  to  the  csUte  of  fo46.89.  and  a  loss  to  the 
seller  of  that  amount  leas  such  dividends  as  the 
estate  might  pay.** 

To  constitute  a  preferential  transfer  with- 
in the  meaning  of  the  Bankruptcy  Act  there 
must  be:  First  a  parting  wlOi  the  bank- 
mpf  s  property  for  the  benefit  of  the  credi- 
tor; and,  second,  diminution  of  the  bank- 
ruEvt's  estate.  In  Continental  Tmst  Co.  v. 
Chicago  Title  Co.,  229  U.  S.  435.  33  Sup.  Ct 
829,  57  L.  Bd.  1268,  It  was  said: 

"This  case  must  be  dealt  with  in  the  light 
of  certahi  principles  established  bv  decisions 
of  this  court  in  determiaing  the  appiioable  pro- 
visions of  the  Bankruptcy  Act  To  constitute  a 
iaLPr-24 


preferential  transfer  within  the  meanii^  of  tbe 
Bankruptcy  Act  there  must  be  a  parting  with 
the  banarupt's  property  for  the  benefit  of  tbe 
creditor  and  a  consequent  diminution  of  the 
bankrupt's  estate." 

Applying  the  doctrine  of  these  cases  to  the 
facts  In  the  present  case,  it  appears  that  at 
the  banning  of  the  four  months'  period  the 
l>ankrupt'B  estate  had  a  credit  balance  with 
the  Seattle  National  Bank,  and  at  the  time 
the  bank  was  closed  it  had  an  overdraft 
During  this  period  of  time  the  Seattle  Na- 
tional Bank,  while  It  had  received  deposits 
from  the  bankrupt's  estate  from  thne  to  time, 
had  paid  over  to  the  estate  or  for  the  estate's 
bttDefit  a  greater  sum  of  money  than  it  had 
received.  Taking  the  balance  of  the  account 
there  was  nothing  upon  which  to  predicate 
an  action  for  voidable  preferences. 

[I]  As  to  the  $9,000  note  secured  by  a  mort- 
gage, it  must  be  dealt  with  in  two  aspects. 
The  evidence  shows  that  the  mortgage  was 
given  to  secure  both  antecedent  Indebtedness 
and  subsequent  advancements.  Considering 
first  the  question  relative  to  the  subsequent 
advancements,  the  rale  of  the  federal  courts 
is  that  a  security  transferred  for  future  ad- 
vances, In  the  absence  of  fraud  or  collusion, 
does  not  constitute  a  voidable  preference. 
Tomlinson  v.  Bank  of  Lexington,  145  Fed. 
824,  76  C.  C.  A.  400 ;  Van  Iderstlne  v.  Na- 
tional Discount  Co.,  227  U.  S.  576,  33  Sup. 
Ct  343.  67  L.  £d.  652.  The  doctrine  of  these 
two  cases  may  be  stated  by  quoting  a  para- 
graph from  the  syllabus  of  the  Tomlinson 
Case  as  follows: 

"Where  a  bank  allowed  a  customer  to  over- 
draw on  the  express  agreement  that  the  customer 
should  assign  good  accounts  for  collection  to  pay 
the  overdraft,  the  subsequent  assignment  of  the 
accounts,  although  tbe  costomer  was  insolvent 
did  not  constitute  the  giving  of  a  preference," 

[I]  The  note  and  mortgage  being  for  f9,- 
000  and  tbe  overdraft  at  the  conclusltm  of 
tile  account  being  for  a  less  sum,  or  $7.16111, 
the  question  arises  whether  the  difr«rettcs  be* 
tween  the  amount  of  tbe  note  uid  tike  amount 
of  the  overdraft  would  constitute  a  voidable 
preference  when  applied  as  security  for  the 
antecedent  debt  The  Bankruptcy  Act  does 
not  prohibit  the  taklzig  of  such  security,  but 
makes  it  a  voidable  preference  If  the  credi- 
tor, at  the  time  it  Is  received,  has  reasonable 
cause  to  believe  that  tbe  transfer  of  the  se- 
curity "would  effect  a  preference."  Bankr. 
Act  par.  60.  Hie  burden  Is  on  the  trustee 
to  show  that  the  creditor  had  reasonable 
ground  to  brieve  tliat  the  transfer  of  the 
security  would  effect  a  preference.  United 
States  V.  John  Beardon  ft  Sons  (C.  0.)  191 
Fed.  454;  In  re  HnU  (D.  C.)  224  Fed.  7»6. 

Mere  suspicion  is  not  suffldoit  to  chaise 
tbe  creditor  with  knowledge  of  reasonable 
cause  to  believe  that  the  transfer  of  the  se- 
curity will  effect  a  preference,  but  there  must 
be  evidence  of  facts  sufflcleot  to  pat  a  rea- 
sonably prudent  person  upon  inquiry  which, 
if  pursued,  would  show  Insolvency,  and  that 
a  preference  would  be  the  result  of  the  tak- 
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Ing  of  the  secnrity  or  the  recelrlng  of  pay- 
ments. In  Nichols  V.  El&en,  225  Fed.  689. 
140  a  a  A.  563,  the  Circuit  Court  of  Appeals 
fbr  the  Eighth  Circuit  used  this  language: 

"Mere  suspicion,  of  course,  is  oot  sufflcient  to 
charge  the  defendants  with  knowledge  of,  or  rea- 
sonaole  cause  to  believe,  Tilden's  insolvHicy  at 
the  time  of  these  pavments ;  but  there  must  be 
evidence  of  facte  BufficieDt  to  put  a  reasonably 
prudent  person  upon  inquiry,  vhich,  if  pursued, 
would  show  that  Tilden  was  insolvent  and  that 
a  preference  would  be  the  result  of  making  these 
payments." 

The  remarks  of  the  federal  Supreme  Court 
in  Grant  v.  National  Bank,  97  U.  S.  80.  24  L. 
Ed.  871,  are  pertinent  here.  It  was  said: 

"It  is  not  enough  that  a  creditor  has  some 
cause  to  BOBpect  the  inBolvencr  of  his  debtor; 
but  he  must  nave  such  a  knowledge  of  facts  as 
to  induce  a  reasonable  belief  of  his  debtor's  in- 
solvency, in  order  to  invalidate  a  security  taken 
for  bis  debt.  To  make  mere  suspicion  a  ground 
of  nullity  in  sa<^  a  case  would  render  the  busi- 
ness transactions  of  the  community  altogether 
too  insecure.  It  was  never  the  intention  of  the 
framers  of  the  act  to  establish  any  such  rule. 
A  man  may  have  many  grounds  of  suspicion  that 
his  debtor  is  in  failing  circumstances,  and  yet 
have  no  cause  for  a  well-grounded  beh^  of  the 
fact  He  may  be  unwilling  to  tnut  him  fur- 
ther, he  may  feel  anxious  about  his  claim,  and 
have  a  strong  de^re  to  secure  it,  and  yet  such 
belief  as  the  act  requires  may  be  wanting.  Ob- 
taining additional  aecurity,  or  receiving  pay- 
ment of  a  dd>t,  under  audi  circumstances,  is  not 
prohibited  by  the  law.  Beceiving  payment  is 
pot  in  the  same  category,  in  the  section  refer- 
red to,  as  receiving  security.  Hundreds  of  men 
cfmatanUy  continue  to  make  payments  up  to  the 
very  eve  of  their  failure,  which  It  would  oe  very 
unjust  and  disastrous  to  set  aside.  And  yet 
this  could  be  done  in  a  large  proportiott  of  cases 
if  mere  erounda  of  suspicion  of  their  solvency 
were  sofncient  for  the  purpose. 

"The  debtor  is  often  buoyed  up  by  the  hope 
of  being  able  to  get  through  with  his  difficulties 
long  after  his  case  is  in  fact  desperate:  and  his 
credit(»B,  if  they  know  anything  of  his  emtiar- 
rassments,  either  participate  in  the  same  feel- 
ing, or  at  least  are  willmg  to  think  that  there 
is  a  possibility  of  bis  succeeding.  To  overhaul 
and  set  aside  all  his  transactions  with  his  cred- 
itors, made  under  such  circumstances,  because 
there  may  exist  some  grounds  of  suspicion  of 
his  inability  to  carry  nimself  through,  would 
make  the  bankrupt  law  an  engine  of  oppression 
and  injustice.  It  would,  in  fact,  have  the  ef- 
fect of  producing  bankruptcy  in  many  cases 
where  It  might  otherwise  be  avmded. 

"Hmce  the  act,  very  wisely,  as  we  think,  in- 
stead of  making  a  payment  or  a  security  void  for 
a  mere  suspicion  of  the  debtor's  insolvency,  re- 
quires for  that  purpose  that  his  creditor  should 
have  some  reasonable  cause  to  believe  him  in- 
solvent. He  must  have  a  knowledge  of  some 
fact  or  facts  calculated  to  produce  such  a  belief 
in  the  mind  of  an  ordinarily  intelligent  man. 

"It  is  oa  this  distinction  that  the  present 
case  turns.  It  cannot  be  denied  that  the  officers 
of  the  bank  had  become  distrustful  of  Miller's 
ability  to  bring  his  affairs  to  a  successful  termi- 
nation; and  yet  it  is  equally  apparent,  inde- 
pendent of  their  swcwn  statements  on  the  subject, 
that  they  supposed  there  was  a  possibility  of  his 
doing  so.  After  obtaining  the  security  m  Ques- 
tion, they  still  allowed  him  to  check  upon  utem 
for  considerable  amounts  in  advance  M  his  de- 
posits. They  were  alarmed ;  but  they  were  not 
without  hope.  Tbey  fdt  it  necessary  to  exact 
BecuritT  for  what  he  owed  them ;  but  they  still 
granted  him  temporary  accommodatiaau.  Had 
they  actually  supposed  him  to  be  Insolvent, 
would  they  have  done  this?" 

The  evidence  In  the  present  case  does  not 

show  that  the  officers  of  the  Seattle  National 


KDPOB1SB  (Wash. 

Bank  bad  reasmable  cause  to  b«li«re  tliat  the 
taking  of  ^he  security  would  effect  a  prefer- 
ence. Neither  does  the  evidence  show  that 
they  had  knowledge  ot  facts  wUch,  If  irar- 
sued,  would  have  shown  the  InsolTencgr  at  tiie 
time. 

[II]  Another  ctmtentlon  la  that  the  Judg- 
ment  should  be  reversed  because  no  flodlnga 
of  tBCt  and  condnslom  of  law  were  entered 
by  the  trial  court  This  contention  apparent- 
ly is  based  on  the  assumption  that  the  ac- 
tion was  I^bI,  and  not  eaultable.  As  we 
have  already  seen,  the  cause  was  one  ot 
which  a  court  ot  equity  had  Jarisdlctlon.  No 
flodlngs,  therefbrfii  were  necessary. 

[11,  It]  The  final  oont«ition  aa  tbo  part  ot 
the  plaintiff  Is  ttiat  the  trial  court  erred 
after  the  evidence  had  dosed  and  during  the 
progress  of  the  argument  In  directing  that 
one  of  the  witnesses  take  the  witness  stand 
and  testitf^  upon  matters  relative  to  which 
he  had  not  been  interrogated  by  either  side 
when  previously  testifying.  During  the  argu- 
ment the  court  Inquired  of  counsel  for  the  de- 
fendant why  he  had  not  interro^ted  this 
witness  relative  to  certain  matters,  specl^ing 
them.  Thereupon  a  colloquy  took  place  be- 
tween the  court  and  counsel  for  defotdant 
which  resulted  In  the  witness  being  called  to 
the  stand  and  his  testimony  taken.  There 
are  two  reasons  why  this  was  not  reversible 
error;  First,  the  record  does  not  show  the 
Interposition  of  any  objection  to  the  testi- 
mony; and,  second.  It  was  not  an  abuse  of 
discretion  reposed  In  the  trial  court 

[IS]  Upon  the  appeal  of  the  defendant  lit- 
tle need  be  said.  On  May  16,  1912,  the  day 
the  Schrlcker  bank  closed,  the  Seattle  Nation- 
al Bank  received  certain  remittances  through 
the  mall.  On  the  previous  day,  at  approxi- 
mately 4  o'clock  in  the  afternoon,  the  officer 
of  the  Seattle  National  Bank  who  had  gone 
to  La  Conner  ascertained  that  the  Schrlcker 
bank  was  Insolvent.  These  remittances  were 
received  after  knowledge  of  insolvency,  and 
with  knowledge  that  they  would  effect  a  pref- 
erence. For  a  reversal  of  this  portion  of  the 
judgment  the  defendant  relies  upon  the  case 
of  McDonald  t.  Chemical  National  Bank,  174 
U.  S.  610,  19  Sup.  Ct  787,  43  L.  Ed.  1106. 
In  that  case  the  remittances  were  made  sev- 
eral days  before  suspension  by  a  bank  In 
Nebraska  to  the  Chemical  National  Bank  In 
New  York,  and  were  received  after  suspen- 
sion. But  the  evidence  In  this  case  does  not 
bring  It  within  the  rale  of  that  case.  There 
Is  here  no  evidence  as  to  when  the  remit- 
tances were  mailed.  The  only  evidence  Is 
that  they  were  received  on  the  morning  of  the 
16th.  So  far  as  the  record  shows,  they  may 
have  been  mailed  subsequent  to  the  time 
when  the  Seattle  National  Bank  had  atonal 
notice  of  the  insolv«icy. 

The  judgment  will  be  affirmed. 

MORRIS,  C.  J.,  and  MOUNT,  HOLOOMB, 
PARKER,  FULLERTON.  ELLIS,  and  GHAD- 
WICK,  JJ.,  concur. 
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SHERWOOD  BEOS.,  Inc.,  v.  SEATTPMJ 
FRUIT  &  PRODUCE  AUCTION 
CO.    (No.  13661.) 

(Si^reme  Court  of  Wariiiagton.  Dee.  S,  1SL6.) 

1.  Faotobs  ^s»ffi  —  Aorioiv  —  Fnronfo  of 

GOVXT— ElFROT. 
In  an  action  on  a  contract  between  coram  ia- 
sioD  merch&Dts,  contemplating  the  marketing  of 
fruit  for  one  by  the  other,  where  both  parties 
aaaerted  there  was  a  special  contract,  disagree 
ing  only  aa  to  Its  terms,  the  fact  that  llw  coart 
did  not  find  the  agreement  exactly  as  <uaimed 
by  either,  but  found  ae  to  one  part  with  defend- 
ant's evidence,  and  as  to  another  part  with 
plaintiffs  was  not  a  finding,  as  contended  by  de- 
fendant,  that  the  minds  of  the  parties  never 
met,  so  that  defendant  was  entitled  to  a  reason- 
able compensation  for  Its  serrieea  In  marketing. 

[Ed.  Note.r-7or  other  cases,  see  Factors,  Cmt. 
Dig.  H  4IMt7;  Doe.  Dig.  «s>42.} 

2.  Factobb  «»4^Aonon  AOAnrar  Aaivrr— 

AUTHOBTTT  TO   BHPIOT  SUBAOINT*— BVB- 

DBH  or  Fboov. 
In  an  aetim  by  one  cfnnmisaion  merchant 
against  another,  which  was  admittedly  the  agent 
of  the  firat,  operating  under  an  express  con- 
tract to  market  fmit  Cor  a  coounission,  the  bur- 
den was  on  defendant  to  stiow  that  by  the 
terms  of  its  employment  it  was  authorized  to 
emptor  snbagents  and  chaise  a  commission  fox 
tbar  aerrices. 

[Ed.  Note.— For  other  cases,  see  FaetozL  Oemt. 
Dig.  H  45-07;  Dec.  Dig.  «se>42.] 

3.  Faoiobs  Attthour'  or  Amrr  to 
Bhflot  Subagbhtb. 

In  the  absence  of  spedfic  anthority,  a  com- 
mfssion  merchant,  employed  by  another  to  mar- 
ket tnAtj  had  no  power  to  employ  aubagents  at 
itt  principal's  expense,  as  such  authoritv  cannot 
be  implied  from  the  mere  fact  of  oniuoyment. 

TEd.  Note.— For  other  cases,  see  Factwa,  Cent. 
Dig.  S  10;  Dec.  Dig. 

4.  FaOTOBS    «S942  — AonOV— OOHflUlUAXXOH 

or  EviDSJfCB. 
In  an  action  between  eommisaion  merchants 
on  a  contract  contemplating  the  marketing  of 
fmit  by  <me  for  the  other,  where  the  evidence 
as  to  whether  defendant  should  market  through 
other  commission  merchants  and  charge  as  an 
exiMuae  their  ccHnmisaions  was  in  sharpest  con- 
flict, the  court  was  justified  in  taking  into  con- 
sideration every  circumstance  tending  to  support 
either  aide. 

[Ed.  Note. — For  other  cases,  see  Factors,  Cent. 
Dig.  H  45-07;  Dec  Dig.  «s>42.1 

5.  Factobs  «=»32— Dutt  or  Ageht  to  Dis- 

OZXMB  AlCD  AcCOnUT  —  OOUOSSIOH  MbB- 

oBAirr. 

The  rule,  requiring  open  disclosure  and  full 

accounting  by  an  agent,  has  Its  baais  in  consid- 
erations of  common  honesty,  and  applies  to  com- 
ndsrioB  merchants  as  well  aa  other  agents. 

[Ed.  Note.— For  other  caBes,  see  Factors,  Cent. 
Dig.  I  87;  Dec.  Dig.  ^82.] 

6.  Factobb  «e»46— RarnKDmo  CoinciBBioiva 

or  SiTBAGBKTB. 

Where  a  ccHnmisaion  merchant  contmeted 
to  market  fruit  for  another,  knowing  its  own 
facilities  for  disposing  of  the  ft-uit,  the  con- 
tract not  authorinng  it  to  em[i1oy  suba^ents  and 
cliarge  its  inrincipal  with  their  commisBions,  it 
could  not  so  charge  its  principal,  although  it  had 
to  refund  to  \ta  principal  conunisalons  actaally 
paid  to  •abagentB  lu  sums  larger  than  the  com- 
mlsdons  reeaved  by  it,  white  the  principal  re- 
ceived the  full  market  price  for  its  fruit.  . 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  ii  60,  63,  04:  Dec:  Dig.  «=>45.] 


[Ed. 
I>ig.H 


7.  FAOXOiS  —  OOffTKACT  Or  EMFLOT 

MSHT— SiTmoiKNCT  OT  EtIDBNCB. 

Id  an  action  by  a  coomiismon  merchanl 
against  another  on  a  contract  contemplating  tht 
marketing  at  fruit  for  plaintiff  by  defendant, 
evidence  keld  sufficiaat  to  sustain  the  court's 
finding  that  the  contract  was  not  aa  claimed  by 
defenuiBnt. 

Note.— For  other  cases,  see  Factors,  Cent 
.  It  45-07;  Dec.  Dig.  «»42.1 

Department  1.  Ai^>eal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Sherwood  Bros.,  Inc.,  against  the 
Seattle  Fruit  &  Produce  Auction  Company. 
From  a  judgment  for  plaintift,  defendant  ap- 
peala.    Judgment  aiBmied. 

Flick  &  Frater,  of  Seattle,  for  appellant. 
Wettrick,  Anderson  &  Wettrick,  of  Seattle, 
and  Brown,  Periuger  &  Thomas,  of  Belling- 
bam,  for  respondent.  ^ 

ELLIS,  J.  PlalntifE,  a  commission  mer- 
chant of  BelUngham,  Wash.,  brought  this 
action  against  defendant,  a  commission  mer- 
chant of  Seattle,  to  recover  a  balance  claimed 
to  be  due  as  the  proceeds  of  the  sale  of  cer- 
tain berries  and  other  small  fruits  shipped 
by  plaintiff  to  defendant  at  Orand  Forks, 
N.  D.,  for  sale  on  commission.  There  were 
three  carloads  of  fruit,  shipped,  respectirely, 
June  2S,  June  30,  and  July  2,  191S,  by  ex- 
press from  Bellingbam,  consigned  to  defend- 
ant at  Grand  Forks.  The  fruit  was  delivered 
at  that  point  to  defendant's  agent,  to  whom 
the  bills  of  lading  were  forwarded.  Though 
a  conversion  was  claimed  as  to  the  last  car, 
at  the  trial  the  action  resolved  itself  into  one 
for  an  accounting.  We  find  It  unnecessary  to 
review  the  pleadings.  Both  sides  claimed 
that  the  shipments  were  made  under  an  ex- 
press oral  agreement,  entered  into  between 
plaintiff  and  defendant  early  in  June,  1915, 
at  Bellingham  through  S.  A.  Sherwood,  plain- 
tiff's president,  and  George  Bryant,  defend- 
ant's president.  There  was  a  sharp  conflict 
in  the  evidence  as  to  the  terms  of  this  agree- 
ment Sherwood  testified,  In  substance,  that 
it  was  agreed  that  defendant  would  handle 
the  berries  for  a  commission  of  10  cents  a 
case  and  10  per  cent,  for  the  other  fruits,  and 
would  guarantee  ¥1  a  case  for  the  berries, 
but  that  nothing  was  said  as  to  any  commis- 
sion to  be  charged  by  any  broker  in  the  Da- 
kotas,  where  it  was  contemplated  the  fruit 
would  be  marketed.  Bryant  testified  to  the 
effect  that  defendant  was  to  receive  as  Its 
commission  10  per  cent,  of  the  net  returns 
to  Seattle,  that  there  was  no  guaranty,  and 
that  It  was  understood  that  whatever  com- 
mission was  necessary  would  be  charged  and 
deducted  as  an  Item  of  expense  at  the  other 
end.  The  evidence  showed  that  the  berries 
and  other  fruits  were  sold  to  the  retail  trade 
In  the  Dakotas  by  defendant  through  O.  J, 
Barnes  &  Co.,  a  commission  house  at  Grand 
Forks,  N.  D.,  and  that  Barnes  &  Co.  recelve'd 
a  commission  of  15  per  cent.  The  sale  state- 
ments rendered  by  defendant  to  plaintiff  did 
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Dot  disclose  the  fact  that  any  commlMlon 
was  deducted  for  marketing  tbe  fruit  In  the 
Dakotas.  It  fairly  appears  that  plaintiff  did 
not  know  that  Barnes  ft  Co.  had  anytlilng  to 
do  with  the  matter  until  late  in  August,  1915, 
some  time  after  statements  on  all  the  sales 
had  been  rendered,  and  did  not  know  that 
any  commission  save  defendant's  10  per  cent 
had  been  deducted  until  certain  depositions 
were  taken  at  Grand  Forks  late  In  December, 
1015.  The  trial  court  did  not  find  tbe  con- 
tract wholly  la  accordance  with  the  claims 
of  either  party,  but  expressed  the  view  that 
the  agreed  commission  was  10  per  cent,  on 
the  net  proceeds  of  all  <^  the  berries  and 
fmit,  that  there  was  a  guaranty  ttf  $1  a 
case  only  as  to  the  first  car,  whltdi  gaaran^ 
was  met,  and  that  there  was  no  agreement, 
authc/rlzing  defendant  to  deduct  any  comnds- 
slon  paid  to  tbe  Dakota  broker.  Judgment 
was  rendered  for  plaintiff  fbr  tbe  sum  of 
$1,149.75,  which  it  seems  to  be  conceded  Is 
the  amount  wbldi  was  deducted  as  the  oom- 
misalons  of  Bamea  ft  Co.,  and  lor  costs.  De- 
fendant appealed. 

[1]  Because  the  court  did  not  find  wholly 
with  tbe  claims  of  either  party,  a^liant 
first  contends  that  the  court,  in  substance, 
found  that  there  was  no  definite  contract,  In 
that  tliere  was  no  meeting  of  tbe  minds  of 
the  parties,  and  that  therefore  appellant  was 
entitled  to  a  reasonable  compensation  for  Its 
serrices;  hence  was  warranted  in  deducting 
the  commissions  paid  in  Dakota  with  the  ex- 
press diarges  and  other  usual  muketing  ex- 
pense, and  In  retaining  10  per  cent,  of  the 
resulting  net  proceeds.  This  position  Is  not 
tenable.  Botli  parties  asserted  that  there 
was  a  special  contract  They  disagreed  only 
as  to  its  terms.  What  its  terms  were  was 
the  specific  question  for  the  court's  determi- 
nation. The  fact  that  the  court  did  not  find 
the  agreement  exactly  as  claimed  by  ^ther 
party,  but  found  as  to  one  part  with  the  ap- 
pellant's evidence  and  as  to  another  part  with 
the  respondent's  evidence,  was  not  a  finding, 
as  the  appellant  asserts,  that  the  minds  of 
the  parties  never  met  There  Is  no  rule  of 
law  requiring  tbe  court  on  any  controverted 
question  of  fact  to  adopt  as  true  In  toto  the 
evidenoe  on  either  side,  or  as  an  alternative 
find  the  evidence  on  both  sides  false  In  toto. 
Tbe  purpose  of  trying  questions  of  fact  Is  to 
determine  the  truth  from  all  of  the  evidence. 

[2,  3]  It  Is  next  contended  that  tbe  court 
committed  fatal  error  In  holding  that  the 
burden  of  proof  was  upon  appellant  to  show 
an  agreement  on  respondent's  part  that  the 
commission  of  15  per  cent,  paid  to  the  Da- 
kota broker  should  be  deducted  as  an  ex- 
pense chargeable  to  respondent  Appellant 
was  admittedly  respondent's  agent,  operating 
under  an  express  contract  to  market  the 
fruit  for  a  commission.  In  the  absence  of 
specific  authority  it  had  no  power  to  employ 
subageuts  at  respondent's  expense.  That  au- 
thority cannot  be  Implied  from  the  mere  fact 
of  appellant's  employment    Yasfaon  Fruit 


Union  T.  Godwin  &  Coi,  87  Wash.  384,  151 
Pac.  "797 ;  Pudge  v.  Seckner  Contracting  Co., 
80  IlL  App.  35;  Burke  v.  Frye,  44  Neb.  223, 
62  K.  W.  476;  People's  Bank  v.  Frfck  Co., 
13  Okl.  179,  73  Pac.  Ttie  burden  was 

therefore  upon  appellant  to  show  that  by  the 
terms  of  Its  employment  it  was  authorised 
to  employ  subagents  and  diarge  a  commission 
for  their  services.  The  court  committed  no 
error  in  so  holding. 

[4-7]  Finally,  it  Is  contended  that  in  any 
event  the  evidence  clearly  established  tbe 
contract  as  claimed  by  appellant  As  to 
whether  it  was  understood  tliat  aEq;>ellant 
would  market  the  fruit  through  commission 
merchants  and  would  charge  as  an  expoise 
the  commlssloa  paid  to  su<^  merchants,  the 
direct  evldfflioe,  as  we  have  noted,  was  in 
the  sliarpest  confilct  The  court  was  Justi- 
fied, therefore,  In  taking  into  consideration 
every  circumstance  tending  to  support  either 
side.  If  in  the  original  negotiations  re^nd- 
ent's  president  was  advised  that  it  would 
have  to  bear  the  commission  of  a  broker  in 
the  Middle  West  U  Is  inconceivable  that  he 
would  not  have  asked  what  that  commission 
would  be,  and  insisted  upon  som^hlng  more 
d^nlte  than  aiK>eUaut'8  version  of  the  agree- 
ment It  is  a  farther  significant  f&tt  tlut 
the  accounts  of  sales  rmdered  by  antdlant 
to  respondent,  which  are  in  evidence  as  ex- 
lilbitSf  show  Qiat,  thou{^  the  transportation 
charges,  drayage,  labor,  and  repaddng 
Aarges  were  frankly  disclosed  and  deducted 
as  legitimate  expenses,  and  also  appellant's 
10  per  cent  commission  on  the  balance^  no 
commlsdon  to  the  Dakota  broker  was  shown, 
either  as  an  expense  or  otherwise,  nor  on  the 
face  of  tbe  statements  deducted.  An  exami- 
nation at  the  statements  f&Us  utterly  to  dis- 
close that  any  oommlasion  whatever,  save 
appellant's  10  per  cent,  was  paid  to  any  one. 
Whatever  the  ositract,  good  faltlk  would 
dictate  that  these  oomndssions,  paid  at  Qie 
other  end,  Should  he  Aown,  if  deducted,  as 
they  admittedly  were.  It  seems  only  reason- 
able that  had  respondent  ever  agr^  to  bear 
these  commissions,  as  appellant  claims  It  did, 
they  would  have  been  shown  Just  as  other 
deductible  expenses  were  shown.  That  tbey 
were  not  shown  raises  a  strong  Inference 
that  appellant  desired  to  conceal  the  fact 
that  they  bad  been  paid  and  deducted  from 
the  gross  proceeds,  lest  respondent  might 
object  In  other  rdatiCMU  Involving  Bgeacy 
such  a  clandestine  course  of  eonduct  would 
be  considered  at  least  questionable,  and  we 
know  of  no  mason  why  It  Is  leas  so  where 
the  parties  are  commission  merchants.  The 
rule  requiring  opoi  disclosure  and  full  ao- 
counting  has  its  l>as)s  in  conslderaaons  of 
common  h<niesty,  and  applies  to  commission 
merchants  as  wdl  as  to  others.  Here  the 
concealment  was  persistent  Throughout  the 
correspondence,  thou^  Barnes  was  some- 
times mentioned,  he  was  referred  to  as  *'our 
representative."  never  as  an  independent 
broker  to  whom  a  commiaslon  was  paid.  Ap- 
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pell&nfs  nimwtt  to  Interrogatories  propound- 
ed by  reefiODdeat  late  In  Norember,  1916, 
stated  wltb  regard  to  eadx  car  that  the  fm!t 
was  "sold  to  O.  J.  Barnes,"  not  that  It  was 
consigned  for  sale  on  commissi  on.  So  far  as 
the  record  before  us  Indicates,  the  fact  that 
a  contmlsslon  was  paid,  and  la  what  amount, 
did  not  appear  nutll  the  deposition  of  Barnes 
was  taken.  In  which  it  was  disclosed  that 
Barnes  St  Co.  had  taken  the  berries  on  com- 
mlssloD,  and  had  actually  charged  a  commis- 
sion of  15  per  cent,  for  which  appellant  did 
not  account  It  Is  no  answer  to  say  that  it 
la  Inequitable  that  a]H>ellant  should  refund 
commlsaion*  which  it  actually  paid  in  sums 
larger  than  the  commlsslonB  which  It  recelT- 
ed,  and  that  respondent  in  any  event  recelT- 
ed  the  full  market  price  for  Its  berries.  Ap- 
pellant at  all  times  knew  its  own  facilities 
for  disposing  of  the  berries  better  than  any 
<me  else  knew  them.  If  it  wanted  to  avoid 
the  dispute  here  presented,  it  should  hare 
dhscHoaed  the  facts  when  It  made  the  con- 
tract, and  then  advised  respondent  that  the 
added  commission  would  be  charged  as  ex- 
penses. That  It  did  not  do  so  Is  positively 
asserted  by  respondent,  and  Is  strongly  cor- 
roborated by  the  studied  course  of  conceal- 
ment, both  of  the  fact  and  of  the  amount 
of  commissions  <duirged  at  the  other  end. 
Upon  the  whole  record  we  cannot  say  that 
the  evidence  jpreponderates  against  the 
court's  findings.  The  court  having  found 
that  there  was  no  contract  authorizing  the 
deduction  of  these  commissions,  the  case  falls 
distinctly  within  our  decision  In  Tashon 
I^t  Union  T.  Godwin  &  Co.,  suiva. 
The  Judgment  Is  affirmed. 

MORRIS,  C.  J.,  and  luAlN,  HOLCOMB, 
and  OHADWICK,  JJ..  concur. 


BTATB  V.  WHEELER.    (No.  18601.) 
OSu^eme  Court  of  Washington.  Dec.  S,  1916.) 

1.  AnvLizaT  «=»12— Blehsitts— Habbia,qe. 
Marriage  Is  an  essential  element  o£  the  of- 

fense  of  adultery,  and  marriage  In  fact,  and  not 
by  intsrenee,  must  be  proved. 

[Ed.  Mote.— For  other  cases,  see  Adultery, 
Cent.  Dig.  H  24-27;  Dec  Dig.  «s>12.] 

2.  AouLnaT  «=»12— Bismehts— Mabbxaob— 

EVIDENCE. 

Mere  testimony  of  one  that  b«  and  the  wo- 
man with  whom  the  adultery  was  alleged  to  have 
been  committed  had  been  marri^  by  one  M .,  who 
was  a  justice  of  the  peace  at  one  time,  does  not 
establish  the  marriage. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  H  24-27;  Dea  Dig.  «s»12.] 

8. jlJULTlEBr  «SOl2— BUMBnTS— HUBIAQB— 

Btidbhcb. 

Where  marriage  is  an  essential  element  of 
the  crime  charged,  it  is  necessary  that  there  be 
■ome  evidence,  showing  that  tbe  person  perform- 
ing the  ceremony  was  antliorued  to  perform 
such  functions  at  tbe  time. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  H  24-27;  Dec  Dig.  «=»12.] 


4.  Cbihinai.  Law  «s»410  ~  Anuisaioif  bt 

OOUKSEL— ElEMIKTS. 
Mere  casual  statement  by  accused's  counsel 
that  the  person  who,  as  testified  by  tbe  sup< 
posed  husbandt  performed  the  ceremony  be- 
tween sach  witness  and  the  woman  with  whom 
the  adultery  was  alleged  to  have  been  com- 
mitted was  at  one  time  a  jostiee  of  the  peace 
is  not  an  admission  that  at  the  time  ot  the  al- 
lied ceremony  he  was  competent  to  perform  it, 
since  an  attorney's  admission,  to  bind  his  client, 
must  be  distinct,  formal,  and  for  the  express 
purpose  oi  dispensing  with  fwmsl  proot 

[Ed.  Not*.— For  other  caae^  see  CMmiu] 
Law,  Cent  Dig.  {f  897,  1254;  Dec  Dig.  «b 
410.] 

6.  Cbiminal  Law  ^=>752y^TaiAL  Uonma 

— DiBECTIHO  AcQVITrAL. 

A  mere  general  motion  to  dismiss  a  prose- 
cntion  for  adnltery  for  insuffidency  the  evi- 
dence, improperly  referred  to  as  a  motion  for 
nonsuit,  there  being  no  nonsuit  in  criminal  ac- 
tions, though  treated  as  a  motion  to  direct  ac- 
quittal, is  InsnfBcient,  tot  tetlare  to  point  out 
in  what  reqwct  the  evidence  is  insuffldent 

[Ed.  Note.— Fiw  otlieT  cases,  see  Ctoininal 
Uw.  Dec  Dig.  ^762%.] 

6.  Cbiuiital  «=5>763,  764£1>— Iirsmvonom— 
Invading  Pbovincb  or  jubt. 

In  a  prosecution  for  adnltery,  a  charge  that, 
"if  from  the  evidence  of  the  opportunity  at  diat 
time,  and  from  other  evidence  of  a  disposition 
of  the  parties  to  indulge  in  sexusl  intercourse 
between  themselves,  and  from  sli  other  facts  and 
circumstances  proven  on  the  trial,  the  Jury 
was  satisfied  beyond  a  reasonable  doubt  that 
at  the  time  and  place,  set  out  in  the  information, 
they  had  sexoal  intercoorse,  thai  this  is  saffi- 
dent^'  is  erroneous,  in  the  absence  of  evidcoce 
other  than  inference  of  disposition  to  ccHumlt 
the  offense,  as  in  vitriation  of  Const,  art.  4,  | 
16,  prohibiting  charges  as  to  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dijr.  M  1781.  1737, 1742, 1748, 1748; 
Dec.  Dig.  «=3763,  764(1).] 

7.  Cbuiiiai.  Law  «=>1  172(6)— Habuubs  Eb- 

BOB— iKBTBnCTIONS— iHVADIffa  PBOVINCE  OT 

Jubt. 

In  a  prosecution  for  adultMr,  tile  state 
having  elected  to  rely  on  the  act  alleged  to  have 
been  committed  on  a  certain  date,  iiiBtructione 
which  did  not  specifically  restrict  conviction  to 
that  date  were  nevertheless  not  prejudicial, 
where  they  could  not  have  rntaled  the  jury. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  {  81B9;  Da&  Dig.  *»U72(«.] 

Caiadwlck.  J.,  dissenting. 

DeiMtrtment  1.  Appeal  from'  Stiperlor 
Court,  Lewis  County;  A  E.  Rice,  Judge. 

Arthur  B.  Wheeler  was  convicted  of  adul- 
tery, and  was  denied  new  trial,  and  be  ap- 
peals.  Reversed  and  remanded,  with  Instruc- 
tions. 

W.  H.  Cameron,  of  Centralia,  and  Hay- 
den,  Langhorne  &  Metzger,  of  Tacoma,  for 
appellant  0.  A.  Stndebaker.  of  Chehalis, 
and  W,  O.  Orlmm,  of  Centralia,  for  the  State. 

MAIN,  J.  The  defendant  in  this  case  la 
charged  with  the  crime  of  adultery.  It  la 
alleged  in  the  Information  that  the  crime 
was  committed  on  tbe  9th  day  of  November, 
1915,  with  one  Louisa  Wirsdorfer,  who  was 
then  the  wife  of  Mathlas  Wirsdorfer.  At  the 
time  alleged,  Mrs.  Wirsdorfer  was  living 
separate  and  aiwrt  from  her  husband,  and 
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was  conducting,  In  the  dty  of  Gentralla,  a 
rooming  house  known  as  the  Lenox  Hotel. 
From  some  time  early  In  the  month  of  Sep- 
tember, 1915,  until  after  the  offense  is  al- 
leged to  hare  been  coraraltted,  the  defendant 
was  a  roomer  and  boarder  at  the  hotel.  The 
trial  of  the  defendant,  upon  the  charge  stat- 
ed In  the  information,  resulted  In  a  verdict 
of  guilty.  Motion  for  a  new  trial  being  made 
and  overruled,  judgment  was  entered  upon 
the  verdict,  from  which  this  appeal  is  prose- 
cuted. 

The  first  question  is  whether  the  state  of- 
^fered  sufficient  evidence  to  prima  facie  es- 
tablish that  touisa  Wlrsdorfer  and  Mathlas 
Wlrsdorfer  had  been  previously  married. 
Mathlas  Wlrsdorfer  testified  that  he  and 
rx>ui8a  Wlrsdorfer  were  married  in  the  year 
18»2  In  the  dty  of  Chehalls.  After  this  gen- 
eral testimony  as  to  marriage  was  otTered, 
the  same  witness  testified  as  follows: 

"Q.  Going  back  to  your  marriage  again,  by 
whom  were  you  married?  A.  By  Maaker.  Q. 
Do  yon  remember  bis  name?  A.  Xvt,  sir.  Q. 
Hla  initlala?  A.  Maaker  used  to  be  a  dentist 
here. 

"Mr.  Langhome:  Dr.  E.  A.  Maaker,  he  used 
to  be  a  dentist  and  justice  of  the  peace  here. 
"Court:  I  think  I  have  heard  of  iiim  myself." 

[1,  21  No  other  evidence  of  the  marriage, 
nor  of  the  fact  that  E.  A.  Maaker  was  a  Jus- 
tice of  the  peace  at  the  time  the  ceremony  is 
claimed  to  have  been  performed  was  offered. 
From  this  testimony  it  does  not  appear  that 
Maaker  was  a  justice  of  the  peace  when  it  Is 
said  he  performed  the  marriage  ceremony. 
Where  the  charge  Is  adultery,  marriage  is  an 
essential  element  of  the  crime.  Bemlngton 

6  BalUnger's  Code,  |  2457;  Buduman  r. 
State,  65  Ala.  154;  Banlcs  v.  State,  96  Ala. 
78,  11  South.  404.  In  such  a  case,  marriage 
In  fact,  as  dlsUngulshed  from  one  Inferable 
from  drctunstances,  must  be  proven.  Whar- 
ton's Criminal  Evidence,  vol.  1  (lOtb  Ed.)  p. 
405 ;  Miner  r.  People,  58  111.  58.  The  reason 
for  this  rule  Is  that  a  marriage,  inferable 
from  drcumstancea,  Is  based  upon  a  pre- 
sumption, and,  In  a  criminal  action,  this 
presumption  Is  met  by  the  stronger  presump- 
tion of  the  defendant's  innocence.  The  law 
upon  this  question  cannot  be  better  stated 
than  by  quoting  an  excerpt  from  the  opinion 
in  the  case  of  SummervlUe  v.  Summervllle, 
31  Wash.  411,  72  Pac.  84.  It  was  there 
stated: 

"A  valid  mluriage  may  be  presumed  to  exist 
from  general  repntatltMi  among  the  acquahitaoc- 
es  of  the  parties  that  such  is  the  fact,  when  that 
reputation  is  accompanied  by  their  cohabita- 
tioD,  and  arises  from  their  holding  themselves 
out  to  the  world  aa  occupying  that  relation  to 
which  the  law  refers  when  marriage  is  montioa- 
ed.  Wallace's  Case,  49  N.  J.  Eg.  530,  26  AU. 
260;  White  v.  White,  82  Cal.  427,  23  Pac.  276, 

7  I*  B.  A.  799;  Murray  v.  Murray,  6  Or.  26; 
Arthur  v.  Broadnaz,  8  Ala.  557.  87  Am.  Dec. 
707;  Underhiil,  Evidence,  p.  158,  }  114.  The 
exception  to  the  rule  Uwt  marriage  may  be  pre- 
sumed from  evidence  of  cohabitation  and  repute 
is  where  a  public  or  criminal  offense  ia  involved. 
The  ezcepnoD  is  based  upon  the  ground  that 
the  presumptiMi  of  marriage  without  proof  of 
actaal  marriage  cannot  orereooie  tJis  stnmfH: 


presumption  of  innocence.  White  v.  White, 
supra ;  (^tate  v,  Hodgskins,  19  Me.  165,  36  Am. 
Dec  742;  Stewart,  Marriage  and  Divorce,  sec- 
tion 126.*' 

it]  Where  marriage  Is  an  essential  de- 
ment of  the  crime  charged,  It  la  necessary 
that  th^  be  sqme  evidence  showing  that  the 
person  performing  the  ceremony  was  author- 
ized to  p^orm  such  functions  at  the  time. 
Underbill  an  Criminal  Evldeace  Ed.)  p. 
661 ;  State  v.  Hodgsklns,  19  Me.  155.  36  Am. 
Dec.  742;  State  t.  Bowe,  61  He.  171.  In  the 
case  last  cited.  It  was  said :  * 

"But  we  do  not  think  the  few  words  uttered 
by  Hannah  A.  Littlefield  amount  to  proof  of  a 
legal  marriage  on  her  part  It  does  not  even 
appear  that  this  marriage  was  solenmlaed  by 
any  one  'pntfessing'  to  be  either  'a  justice  of  the 
peace  or  an  ordained  or  licensed  minister  of 
Qie  gospel   •  • 

[4]  In  the  preaeat  case,  there  Is  no  evidence 
that  Maaker  was  a  justice  of  tiie  peace  at  the 
time  the  ceremony  was  performed.  It  la 
claimed,  however,  that  the  statement  of  coun- 
sel for  the  defendant,  as  appears  In  tJxe  ex- 
cerpt from  the  record,  above  quoted,  amounts 
to  an  admission  that  Maaker  was,  at  the 
time  of  Ehe  marriage,  a  justice  of  the  peace. 
The  statement  of  coaoBel  does  not  admit  that 
Maaker  was  a  justice  of  the  peace  at  the 
time,  and  was  not  made  as  an  admission. 
It  was  a  mere  voluntary  statement,  suggest- 
ing that,  at  one  time,  Maaker  was  a  dentist 
and  a  justice  of  the  peace.  An  admission, 
by  an  attorney,  to  be  binding  upon  his  client, 
must  be  distinct  and  formal,  and  made  for 
the  express  purpose  of  dlspensbig  with  the 
formal  proof  of  some  fact  at  tfie  trlaL  Greeor 
leaf  on  Evidence,  ycA.  1  C16tb  Ed.)  |  186; 
Encyclopedia  of  Evidence,  vol.  1,  p.  561 ; 
Treadway  r.  8.  0.  &  St  P.  R.  Go.,  40  Iowa, 
520:  Davidson  t.  aifford,  100  N.  O.  18.  6  S. 
B.  718. 

[5]  The  case  of  State  t.  Nelson.  89  VTaah. 
221,  81  Pac  721,  Is  dlstlngulshaUe.  There 
the  testimony  offered  tended  to  show  a 
marriage  by  a  minister  of  the  gospel.  But, 
even  though  the  marriage' was  not  sufflelently 
proreo,  It  does  not  follow,  to  this  case,  that 
the  action  now  should  be  ordfflwl  dismissed. 
At  the  oondnslon  ol  the  state's  ease,  tb»  de- 
fmdant  moved  that  the  actlco  be  dismissed 
upon  the  i^unds  "that  the  evidence  Is  total- 
ly Insottdent  to  justify  the  subm^slon  of  the 
case  to  the  jury.  •  •  •»  This  motion 
does  not  Invite  the  court  to  direct  a  rerdict 
ot  acquittal,  but  Is,  Is  form;  a  motton  for 
dismissal,  and  Is  referred  to  In  tba  briefs 
as  a  motion  for  nonsuit.  In  State  r.  Hyde. 
22  Wash.  651,  61  Pac.  719,  it  was  said: 

"There  can  be  no  nonsuit  In  a  criminal,  aa  in 
a  civil,  case.  Bishop,  Mew  Crlminai  Procedure, 
§  9G1.  The  proper  practice  is  to  ask  the  court 
to  direct  an  acquittal." 

Treating  the  motion,  notwithstanding  its 
form,  as  a  motiw  addressed  to  the  court  to 
direct  an  acquittal,  It  vraa  yet  Insnfflcient, 
t>ecause  It  nowhere  pointed  out  wheretat  tbe 
evidence  was  Insufficient,  but  was  a  general 
diallenge  of  the  sufficiency  thereto   In  mo- 
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tloiu  of  tUs  diaracter,  0w  attention  of  the 
eoDrt  diould  be  directed  to  the  predlse  pointy 
made,  and  the  gronnds  Uieretor.  Qnotlng 
furtber  from  the  Hyde  Oaae  on  this  queetlbn. 
It  Is  said: 

"This  motion  is  a  general  one,  and  ml;  cbal- 
IcDges  the  general  sufficiency  of  the  evidence; 
tljat  is,  says,  in  eHect,  there  is  a  total  failure 
of  evidence.  Upon  a  motion  of  this  kind,  the 
ooIt  question  raised  Is  whether  thm  is  any 
endeoce  trading  to  prove  the  crime  charged, 
not  vhether  the  evidence  fails  in  some  particular 
mtters.  The  record  fails  to  disclose  that 
the  objectimi  to  Uie  evidence  in  the  particular 
Blatter*  as  to  the  kind,  amount,  and  value  of 
BKmCT,  was  called  to  the  attentitm  of  the  court, 
and  in  a  case  of  this  kind  the  motion  should 
direct  the  attenticm  of  the  court  and  opposite 
counsel  to  the  precise  point  made  and  the 
fioanda  therefor." 

The  objections  made  to  the  Instractlona 
will  next  be  noticed. 

[fl]  Instruction  No.  S  concluded  with  this 
•mbence: 

''If  from  the  evidence  of  the  opportunity  at 
tlist  tizoe,  and  from  other  eridence  of  a  dispoat* 
tkm  of  the  parties  to  indulge  in  sexaal  inter- 
conrse  between  themselves  and  from  all  other 
facti  and  drcumstances  proven  on  the  trial  you 
are  iatisfied  beyond  a  reasonable  doubt  that  at 
the  time  and  place,  set  out  in  the  information, 
[hey  bad  aranial  intercourse,  then  this  is  anffi- 
dent" 

There  was  another  Instruction  of  similar 
Import  In  the  quoted  part  of  the  Instruc- 
tirai,  the  court,  In  effect,  told  the  jury  that 
there  was  "evidence  of  a  disposition  of  the 
parties  to  Indulge  In  sexual  Intercourse  be- 
tween themselves."  There  Is  no  direct  evl- 
deoce  which  shows,  or  tends  to  show,  a  dis- 
poslUoD  of  the  parties  to  Indulge  in  sexual 
intercourae  between  themselvee.  It  may  be 
that  there  was  evidence  from  whidi  the  Jury 
had  a  right  to  infer  such  disposition.  Had 
the  court  told  the  Jury  that  if  they  found 
from  the  evidence  that  tJie  parties  had  a  dis- 
position to  indulge  in  sexual  intercourse  be< 
tween  themselves,  this  fact  should,  vith  all 
the  other  evidence  In  the  cas^  be  anslder- 
ed  in  determining  the  gidlt  or  tonocoaoe  of 
the  accused,  a  dUTerent  question  would  be 
presented.  The  way  the  instruction  reads, 
the  Jury  could  not  well  luve  un^rstood  It 
differently  Oian  that,  in  the  (^linion  of  the 
court,  there  was  direct  evidence  of  such  dis- 
position. So  Instructing  the  Jury  was  an  en- 
croachment vpon  section  10,  art  4,  of  the 
Constitution  of  this  state,  and  was  Utoefore 
reversible  error. 

[7]  It  is  also  claimed  tliat  error  was  com- 
muted In  felling  to  instruct  the  Jury  with 
aafflcdent  deflniteness  that,  mtleas  fb^  found 
tbe  act  (diarged  to  have  been  committed  on 
the  9th  day  of  November,  191S.  the  verdict 
should  be  one  of  acgulttaL  During  the  trial, 
tbe  state  elected  to  ask  for  a  convlctioa  on 
account  of  the  act  charged  to  have  been  com- 
mitted iqwn  tbe  date  mentioned.  While  the 
tautnictliHW  in  this  regard  are,  possibly,  not 
as  definite  as  the^  should  have  been,  yet 
when  the  entire  charge  Is  read.  It  does  not 


seem  that  the  Juz7  could  have  be«k  misled 
thereby,  or  misanderatood  the  oourf  s  mean- 
ing. The  other  errors  asstgoed  are  such  as 
are  not  likely  to  aK>ear  upon  another  trial 
of  the  cause,  and  fbr  that  reasoa-wlll  not  be 
here  reviewed. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  su- 
perior court  to  grant  a  new  triaL 

MORRIS,  O.  J.,  and  PABEXR  and  EL- 
I/I8,  JJ.,  concur. 

GHADWICK,  J.  (dissenting).  TMs  case  Is 
distinguishable  from  Hie  case  of  State  v. 
Hyde.  The  obJectl<m  was  "called  to  the  at- 
tMitlon  of  the  court,"  and  no  purpose  could 
be  served  by  repeating  it  at  the  time  of  mak- 
ing the  motion  at  the  dose  of  the  testlmtmy. 
The  testimony  failed  In  a  material  particu- 
lar, and  defendant  should  have  been  acquitted. 


WATSON  V,  WATSON  et  aL  (Na  13211.) 
(Supreme  Oonrt  ot  Washington.  Dec  6, 1910.) 

1.  JuBT  ^14(1)— Claim  agaihsx  Estatk— 

Statute. 

In  an  sctltm  by  the  alleged  widow  of  a 
decedent  seeking  to  have  one^haU  of  his  proper- 

2'  set  off  to  hei,  certain  other  property  as- 
gned  to  ber  in  her  separate  right,  to  enjoin  tbe 
executors  from  their  management  of  tiie  estate, 
and  to  quiet  her  title,  the  question  of  marriage 
upon  which  the  plaintiff's  right  depended  was 
for  tbe  court,  and  plaintiff  was  not  entitled  to  a 
jury  trial  ander  Rem.  &  BaL  Code,  |  814,  pro- 
vidine  therefor  as  to  an  Issue  ot  fact  in  an  ac- 
tion for  tbe  recovery  of  money  and  specific  real 
and  personal  property. 

[Ed.  Note.~ror  otlwr  case^see  Jury,  Gent 
Dig.  H  00,  72,  ^.  88;  DecTTMg.  ^14(1).] 

2.  Jtjet  «s»l4(l)— Rmht  to  Tbial  by— Suit 

IH  BqUITY. 

Action  by  the  allied  widow  of  a  decedent 
asking  to  have  set  aside  to  ber  one-half  of  all 
tbe  ^cedent's  real  and  personal  property,  to 
have  certain  other  property  assigned  to  her  in 
her  separate  right,  to  restrain  tbe  executors' 
management  of  the  estate,  and  to  quiet  titl^  In- 
volving an  account  as  to  tbe  proceeds  and  in- 
crease of  her  property  during  more  than  80 
years,  and  a  detenmnation  whether  the  accumu- 
lation claimed  by  tbe  executors  was  partly  due 
to  her  personal  efforts  and  to  her  advancements, 
and  to  haw  her  title  quieted,  wherein  tbe  defend- 
ants sought  to  have  their  title  quieted,  was  an 
action  of  equitable  cognizance  within  Rem.  & 
Bal.  Code,  i  815,  and  properly  triable  by  the 
court 

[Ed.  Note.— ■B'w  other  cases,  see  Jtuy,  Gent 
Dig.  8S  00,  72,  SI,  8S ;  Dee.  Dig.  «»14(i).] 

Department  1.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  E:auffman, 
Judge. 

Action  by  Margaret  Watson  against  Ben  F. 
Watson  and  others,  with  cross-complaint  by 
defoidants.  Judgment  for  defendants,  and 
plalntltC  appeals.  Affirmed. 

B;  K.  Brown,  of  Ell«isbnrs,  uid  Martin  & 
Jess^h,  of  Davenport,  for  appellant  Hovey 

&  Hale,  of  Ellensburg,  for  respondents. 
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Fni<I<ERTON,  J.  James  Watson  died  on 
October  19,  1913,  leaving  an  estate,  consist- 
ing of  real  and  personal  property  of  the  es- 
timated value  of  some  $50,000.  By  a  nonin- 
tervention will  he  divided  his  estate  among 
certain  relatives,  bequeathing  also  to  an  In- 
dian woman,  known  as  Margaret  Watson, 
with  whom  he  had  lived  for  about  33  years. 
$1,000  in  cash  and  a  yearly  allowance  of  $250 
during  her  life.  After  the  expiration  of  the 
period  for  filing  claims,  and  when  the  estate 
was  ready  for  distribution,  the  Indldn  wo- 
man, claiming  as  the  widow  of  Watson,  be- 
gan an  action,  seeking  to  have  set  aside  to 
her  as  the  wife  of  the  decedent  one-half  of 
all  the  real  estate  and  personal  property 
above  referred  to.  She  also  asked  that  cer- 
tain other  property  be  assigned  to  her  In  her 
separate  right,  that  the  executors  named  in 
the  nonintervention  will  be  restrained  from 
further  proceedlog  with  the  control  and 
management  of  such  property,  and  that  her 
title  thereto  be  quieted.  The  defendants  by 
their  answer,  in  addition  to  denials  and  an 
affirmative  defense,  set  np  a  cross-complaint, 
to  the  effect  that  the  plalnttCTs  claim  consti- 
tuted a  cloud  on  their  title,  and  prayed  that 
their  title  be  quieted.  The  action  was  tried 
to  the  court  sitting  without  a  Jury,  and  re- 
sulted in  a  Judgment  again^  the  plaintiff, 
in  which  the  title  to  the  property  of  the  es- 
tate was  quieted  In  the  executors.  The 
plaintiff  appeals. 

[1,2]  The  first  error  assigned  is  the  re- 
fusal of  the  court  to  grant  the  demand  made 
for  a  Jury  trial.  The  appellant  contends  that 
the  action  is  one  at  law;  that  it  presents 
an  issue  of  fact  for  the  recovery  of  mon^ 
and  specific  real  and  personal  property, 
which,  under  Rem.  &  BaL  Code.  S  314,  Is  re- 
quired to  be  tried  by  Jury,  unless  a  Jury  be 
waived.  But  plaintiffs  right  to  the  real  and 
personal  property  in  dispute  Is  altogether  de- 
pendent upon  the  primary  issue  as  to  wheth- 
er or  not  she  was  the  legal  wife  of  the  de- 
cedent That  relationship  is  alleged  and  de- 
nied, and  Is  the  very  foundation  of  the  ac- 
tion. The  chief  question  being  that  of  mar- 
riage, It  was  one  properly  for  the  court  to 
determine.  But,  more  than  this,  the  action 
is  one  of  equitable  cognizance  as  disclosed  by 
the  pleadings.  Both  appellant  and  respond- 
ents demand  relief  that  can  only  be  awarded 
ia  an  action  of  equitable  cognizance;  a  part 
of  appellant's  relief  demanded  involved  an 
accounting  as  to  the  proceeds  and  increase  of 
her  property,  covering  a  period  of  more  than 
30  years'  time,  and  the  plalutifT  also  sets  up 
that  the  accumulation  of  property  claimed 
by  the  executors  was  partly  due  to  her  per- 
sonal efforts,  as  well  as  to  her  advancement 
of  funds,  and  that  the  executors  are  dissipat- 
ing the  property  of  the  estate;  and  will  con- 
tinue such  acts  unless  restrained.  This  clear- 
ly presents  an  action  of  equitable  cognizance. 
We  think  the  principal  question  involved  is 
the  same  as  that  presented  in  Euos  t.  Hamb- 
len,  TO  Wash.        140  Pac.  670,  wliere  we 


held  that  an  action  seeing  to  establish  plaln> 
tifTs  right  as  widow  of  a  decedoit  va»  an 
equitable  one.  We  there  said: 
"The  estate  in  this  case  la  in  the  poesession 

of  the  executor,  llie  property  in  his  possession 
is  a  trust  fund;  First,  for  the  payment  of  the 
costs  end  expenses  of  administratloD ;  and,  sec- 
ond, to  be  distribnted  to  the  persons  lawfnllr 
entitled  thereto.  A  person  claiming  to  be  an 
hdr  or  a  commanlty  owner  of  the  estate  must 
establish  his  claim  at  some  place  in  the  pro- 
ceedings, and,  when  established,  they  are  en- 
titled to  the  distribution  which  the  law  au- 
thorizes. In  order  to  establish  a  right  to  the 
estate  as  distributee,  the  proceeding  must  neces* 
sariljr,  we  think,  be  an  equitable  one,  and  falls 
within  the  provisions  of  Bern.  &  BaL  Code,  f 
31S  (P.  C.  81,  §  207),  above  quoted." 

The  appellant  seeks  to  distinguish  the  case 
cited  from  this  one  on  the  gtotmd  that  the 
former  was  an  application  in  the  probate  pro- 
ceedings to  establish  claimant's  status  as 
wife  of  decedent  in  order  to  fix  her  right  to 
distribution,  while  the  present  case  is  an  In- 
dependent action  to  determine  appellant's 
rights  in  a  decedent's  estate  which,  by  rea- 
son of  the  nonintervention  will,  has  never 
been  in  the  custody  of  the  court.  But  the 
object  in  both  actions,  the  Enos  Case  and 
this  one,  was  to  fix  plaintiffs  status  as  the 
wife  of  decedent,  as  the  basis  of  any  claim 
of  right  to  share  in  the  estate,  and  this  we 
hold  Is  an  action  of  equitable  cognizance. 

From  the  evidence  deduced  at  the  trial  the 
court  made  findings  of  fact,  to  the  effect  that 
the  decedent,  James  Watson,  came  to  the 
territory  of  Washington  about  the  year  1870, 
and  took  up  his  residence  in  what  Is  now  the 
county  of  Kittitas;  that  he  teslded  within 
a  few  miles  of  what  is  now  the  city  of  El- 
lensburg  from  the  summer  of  1877  until 
about  the  year  1909,  when  he  went  to  Oka- 
nogan county,  where  he  lived  most  of  the 
time  until  his  death  on  October  16,  1913; 
that  decedent  left  a  will  in  which  appel- 
lant was  granted  a  legacy  of  $1,000  and  an 
annuity  of  $250,  and  further  legacies  to  the 
other  respondents  in  this  acUon,  other  than 
the  defendant  James  Ramsay,  one  of  the  ex- 
ecutors; that  the  will  was  admitted  to  pro- 
bate In  Kittitas  county.  Wash.,  on  ttie  lltli 
day  of  November,  1913,  and  the  year's  notice 
to  creditors  given,  the  time  for  presenting 
claims  expiring  about  November  13,  1914; 
that  the  inheritance  tax  was  paid  to  the 
state,  and  that  the  executors  are  now  han- 
dling the  property  of  the  estate,  the  will  be- 
ing what  is  known  as  a  nonintervention  will 
under  the  laws  of  this  state.  It  further 
found  that  at  the  time  of  Watson's  death  all 
hla  property  was  situate  In  Kittitas  county, 
except  some  horses  and  cattle  of  the  valne 
of  about  $600,  which  he  bad  with  him  in 
Okanogan  county;  that  his  property,  In  ad- 
dition to  the  horses  and  cattle,  consisted  of 
$6,000  deposited  in  a  bank,  160  acres  of  land 
acquired  by  him  by  purchase  in  the  year 
1877,  160  acres  which  he  acquired  under  the 
homestead  laws  of  the  United  States,  a  40- 
acre  tract  which  he  purchased  In  WOO,  150 
shares  of  stock  in  the  Mlensburg  Water 
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C(nipU7i  and  6  abam  la  the  Bull  Dlfccb 
Company,  all  of  whldh  U  needed  to  procure 
water  for  the  irrlg&tlon  of  the  land.  The 
conrt  also  fbond  that  In  about  the  year  1886 
file  decedent  commenced  llTli^  with  the  ap> 
pliant,  and  from  that  time  on  Icept  her  at 
his  taonsB,  where  she  performed  the  ordinary 
duties  of  a  tunudceeper;  that  lliere  never 
was  any  oeremonlal  marriage  between  de- 
cedent and  appellant;  that  ttuy  were  never 
married,  but  that  decedent  was  what  was 
known  as  a  "aqoaw  man,"  and  was  so  lepat- 
ed  In  the  community  where  he  and  appel- 
lant  resided;  that  decedait  at  title  time  ap- 
pellant took  np  residence  with  him  was  pos- 
sessed of  a  oonsldfflraUe  quantity  of  hones> 
a  portion  of  which  was  afterwards  traded 
for  cattle;  that  all  of  tlie  property  at  presott 
belonging  to  decedoif  s  estate  consists  of 
property  wbldi  the  decedent  owned  prior  to 
beginning  cohabitation  with  appellant,  or  is 
the  proceeds  or  natural  enhancement  In  val- 
ue of  such  property,  save  a  bequest  of  $2,- 
000,  which  decedent  received  from  the  estate 
of  a  deceased  brother;  that  at  the  time  ap- 
pellant went  to  live  with  decedent  she  was 
the  owner  of  about  80  Indian  ponies  and 
some  20  head  of  cattle,  which  she  always 
kept  separate  from  the  property  of  decedent, 
each  of  them  employing  separate  brands  for 
thelx  own  lire  stock ;  that  there  Is  no  satis- 
factory proof  that  decedent  ever  received  any 
pfHtlon  of  the  proceeds  of  the  sale  of  any 
property  belonging  to  appellaiU:;  that  the  ex- 
ecotors  of  decedemfs  estate  have  paid  appel- 
lant Uie  sum  of  $33S  on  account  oi  sums  due 
her  under  the  will,  and  have  at  all  times 
been  ready  and  willing  to  pay  over  the  smns 
provided  for  appellant  under  Oie  wlU. 

As  conclusions  of  law  the  court  found  that 
appellant  was  not  the  wife  of  decedmt, 
James  Watson,  and  that,  even  if  there  had 
been  a  marriage  between  them,  all  of  the 
property  now  comprised  in  the  decedmt's 
estate  is  the  separate  property  of  such  dece- 
dent, and  its  disposition  governed  by  his 
will;  that  appellant  Is  not  entitled  to  re- 
cover; that  respondents  are  entitled  to  a 
decree,  quieting  title  to  all  the  property  be- 
longing to  the  estate  of  James  Watson,  de- 
ceased, and  that  appellant  has  no  Interest 
therein. 

Hie  appellant  excepts  to  the  foregoing 
findings  of  fact  as  being  contrary  to  the  evi- 
dence introduced,  and  to  the  conclusions  of 
law  as  not  supported  by  the  evidence^  the 
findings  in  the  case,  nor  the  law  applicable 
thereto.  It  would  subserve  no  useful  pur- 
pose to  review  the  evidence.-  We  have  care- 
fully examined  It,  and  are  satisfied  that  It 
supports  the  findings  by  a  strong  preponder^ 
ance.  it  seems  also  too  clear  to  require  ax- 
gumeot  that  the  findings  support  the  ctm- 
dnslons  of  law  and  the  decree  founded 
thereon. 


Tb»  Jndgmrat  tfioald  be  afllrmed;  and  it 
Is  so  OTdered. 

MORRIS.  C.  J.,  and  MOUNT,  OHADWICK, 
and  BDLIS,  JJ.,  concur. 


STATB  V.  BONHAM.  (No.  13082.) 
(Sapreme  Court  of  Washington.   Dec.  5,  1916.) 

1.  GONSmUTIONAX.  L&W  «S>64— PHYSICZARS 

AjNo  SnsoxoNS  ^sssS— Lsoxsunvi  Powbk— 

DEIXQATION  —  QUALIFICATIOIT  07  PHTSI- 
CIANB. 

Rem.  &  BaL  Code,  iS  8S86-8407,  regulating 
practice  of  medicine,  are  constitutional,  althoqjgh 
secAion  8391  provides  that  in  order  to  secure  a 
certificate  to  practice  medicine  the  applicant 
must  be  a  graduate  of  a  medical  school  whose 
requirementfl  are  not  less  than  those  prescribed 
I  by  the  Assodatiou  of  American  Oolleges  for  that 
I  year ;  such  proTisions  not  granting  legislative 
functions  to  the  associatloD. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S§  91,  92;  Dec.  Dig.  «=»64: 
Physicians  and  Surgeona,  Ctont.  Dig.  |  2 ;  Dec 
Dig.  «=»2.] 

2.  OONSTTTDTIOHAL  LAW  «Sb70(3)  —  JunXCIAC. 

FuNonoHS— Wisdom  or  Lsgisiatiow. 
Tba  wisdom  of  a  legislative  restriction  on 
the  right  to  procure  a  eernficate  to  practice  medi- 
cine and  surgery  Is  a  question  for  the  Legisla- 
ture and  not  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Oonstitational 
Law,  Cent.  Dig.  |  131 ;  Dec.  Dig.  «=>70(3)  J 

8.  OoRannmoirAi.  L&w  «=b480^Bight  to 
Raisi  OonsnnmonAi.  QmsrioH . 

Defendant  having  applied  for  and  received  a 
certificate  to  practice  osteopathy,  npon  being  pros- 
ecuted for  practicing  medicine  and  surgery  with- 
out a  certificate,  cannot  complain  of  the  unconsti- 
tutionality of  the  provision  of  the  statote  re- 
stricting the  right  to  secure  a  certificate  to  prac- 
tice medicine  and  surgery,  where  such  restric- 
tion does  not  render  the  whole  act  invalid. 

lEA.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  41 ;  Dec.  Dig.  <S=>43(2).] 

4.  Statutes  *=>64(2)— Pabtial  iNVAUDrrr. 

Such  provision  is  severable  from  the  remain- 
der of  the  statote,  and,  If  invalid,  could  be  re- 
jected without  affecting  other  provisions  of  the 

act 

[Sd,  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  SI  59,  195  ;  Dec.  Dig.  «=»64<2).] 

6.  Physicians  anh  Sckgeons  <S=>5(4)— Pbao- 
TiOB  OF  "Osteopathy"— Eight  to  Pbbfobm 

StTBOtOAL  OFEBATIONS. 

Under  Rem.  &  Bal.  Code,  SI  8386-8407,  reg- 
ulating the  practice  of  medicine,  a  graduate  of  a 
collefie  of  osteopathy  authorized  to  practice  oftc- 
opatby  was  not  authorized  to  administer  anes- 
thetic and  cut  ont  a  patlenfs  tonsils  with  a 
knife,  such  treatment  not  falling  within  the  term 
"osteopathy"  at  the  time  of  the  passage  of  the 
statute,  which  was  then  understood  not  to  sanc- 
tion the  internal  administration  of  medicines  or 
thB  surgical  use  of  the  knife  as  a  means  for  cur- 
ing disease, 

[Bd.  Note.— For  other  cosm.  see  Physicians 
and  Surgeons,  Cent  Dig.  S  ^  i  Dea  Dig.  €»5(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Osteopathy.] 

D^tartment  1.  Appeal  from  Siq>erlor 
Court,  King  County ;  J.  T.  Bcmld,  Judge. 

Clyde  Lk  Bonham  was  convicted  ot  prac- 
ticing medicine  and  surgery  without  a  prop- 
er certificate,  and  appeals.  Affirmed. 
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Charles  H.  Miller,  of  Seattle,  for  appel- 
lant. Alfred  H.  LandlD,  W.  F.  Meier,  and 
Jo^pli  A.  Barto,  all  of  Seattle,  for  the  State. 

FULLEIRTON,  J.  The  defendant,  Clyde 
L.  Bonham,  was  convicted  of  the  crime  of 
practicing  medicine  and  sargery  within  King 
coonty,  state  of  Washington,  without  a  cer- 
tificate from  the  board  of  medical  examiners 
of  the  state  authorizing  him  so  to  do,  and 
sentenced  to  pay  a  fine  of  91,  together  with 
the  cost  of  the  prosecution.  From  the  con- 
viction and  sentcmce  he  appeals. 

The  cause  was  tried  before  the  lower  court 
upon  an  agreed  statement  of  facts.  HbA 
statement  shows  that  the  ^ppeUant,  at  the 
time  named  In  the  Infonuatlon,  was  the 
holder  of  a  valid,  tmrer<Aed  cOTtiflcate,  Is- 
sued to  him  by  the  board  of  medical  examin- 
ers <rf  the  state  of  Washington,  anthorlztng 
him  to  practice  osteopathy  In  such  state,  but 
was  not  the  holder  of  any  of  the  other  frarma 
of  certlflcatea  the  medical  board  Is  author^ 
l»d  to  issue,  and  was  entitled  to  practloe 
'  medldne  and  anrgerr  In  the  state  of  Wash- 
ington only  in  such  manner  as  his  certificate, 
authorizing  blm  to  practloe  ostec^athy,  ea.- 
titled  him  so  to  do ;  that  on  tlie  day  nanwd 
In  the  infmnuitlMi  one  Ray  JtAnscm  applied 
to  tiie  appellant  to  be  treated  for  a  diseased 
condition  of  the  tonsils;  that  the  appellant 
thereupon  under toolc  his  treatment,  and  In 
the  course  thereof  administered  to  him  "an 
anesthetic,  to  wit,  ether,  and  thai  and  there, 
removed  the  tonsils  of  the  said  Ray  Johnson, 
by  placing  a  snare  around  each  of  said  ton- 
sils, and  then  and  there  cutting  out  said  ton- 
sils with  a  knife,  •  •  •  and  then  and 
there  administered  to  the  said  Bay  Johnson 
medicine,  to  wit,  styptldn  •  •  ♦";  that 
the  method  employed  was  the  only  method 
for  removing  the  tonsils,  and  the  method 
used  "was  the  only  method  in  which  the  said 
Bonham  received  Instruction"  for  the  removal 
of  diseased  tonsils.  The  stipulation  further 
shows  that  the  appellant  matriculated  in  the 
Los  Angeles  College  of  Osteopathy,  of 
Angeles,  Cal.,  In  January,  1906,  and  graduat- 
ed therefrcHU  in  June,  1908,  after  having  com- 
pleted the  course  of  study  prescribed  such 
college.  It  Is  shown,  also,  that  the  college 
named  was  a  legally  chartered  college  of  os- 
teopathy, requiring  actual  attendance,  and 
having  a  course  of  instruction  of  more  than 
20  months. 

The  statutes  of  this  state,  regulating  the 
practice  of  treating  the  sick  and  afflicted 
(Rem.  &  Bal.  Code,  i|  8386-8407).  provide  for 
the  appointment  of  a  board  of  medical  ex- 
aminers consisting  of  nine  members,  five  of 
whom  must  be  chosen  from  the  regnlar  pro- 
fession, two  from  the  honet^thlc  profes- 
si<m,  and  two  from  the  ostec^thic  profes- 
sion. The  board  is  giroi  power  to  issue  cer- 
tificates to  those  oitltled  to  practice  the  heal- 
1ns  art,  and  practicing  such  art  without 
holding  such  a  eertlflcate  la  made  a  misde- 


meanor. The  board  has  authority  to  Issue 
three  forms  of  certificates: 

"First,  a  certificate  authorising  the  holder 
thereof  to  prac^ce  medicine  and  sargery:  sec- 
ood,  a  COTtificate  authorizing  the  holder  toereof 
to  practice  osteopathy;  third,  a  certificate  an- 
tfaorislng  the  holder  thereof  to  practice  any  other 
system  or  mode  of  treating  the  sick  or  afflicted 
not  referred  to  in  this  seccum." 

In  order  to  procure  a  certificate  to  prac- 
tice medicine  and  surgery  applicants  must 
present  to  the  board  "a  diploma  issued  by 
some  legally  chartered  medical  school,  the 
requirements  of  which  shall  have  been  at 
the  time  of  granting  sndi  diploma  In  no  par- 
tlcnlar  less  than  those  prescribed  by  the  Aa- 
sodatlou  ot  American  Medical  Colleges  foi 
that  year,"  together  wlUi  oertalo  prescribed 
preliminary  and  eiztraneons  proofs;  msb,  for 
examiA^  as  that  the  applicant  la  of  good 
moral  character,  and  that  the  diploma  was 
not  obtained  by  fraud.  To  obtain  a  certifi- 
cate to  practice  osteopathy  the  applicant  Is 
reqnired  to  present  a  d^iloma  troin  "a  legal- 
ly cAiartered  ocdlege  of  osteopathy,  having  a 
course  of  at  laast  twenty  numUis,  requiring 
actual  attendance,  and  after  1809,  of  three 
years  of  nine  numtta  each,"  tog^iier  with 
prot^  similar  to  tbose  qf  the  applicant's 
first  mentioned.  An  applicant  for  a  eertlfl- 
cate to  practice  any  mode  or  system  of  heal- 
ing the  8i(^  or  afflicted  is  required  to  file  a 
diploma  from  a  legally  chartered  college  of 
the  system  or  mode  of  treatment  which  tiie 
applicant  claims  or  intends  to  follow.  In  ad- 
dltiw  to  the  foregoing  requirements,  all  ap- 
plicants for  certificates  must  be  persMially 
examined  the  boaM  as  to  th^  quallllca- 
tlons  In  the  "following  fundamoital  subjects, 
to  wit:  Anatomy,  histology,  gynectdogy, 
pathology,  bacterl(Hogy,  chemistry  and  toxi- 
cology, physiology,  obstetrics,  flowid  diag- 
nosis and  hyglane."  Bxanodnatlona  In  eadb 
subject  shall  consist  of  not  leas  than  tea 
questions,  **iu>ne  of  .wbldi  shall  relate  to 
treatment^  Undw  the  paialty  of  a  misde- 
meanor the  act  makes  It  incumbent  on  hold- 
ers of  certificates  to  "use  no  decsptlon  in  the 
use  of  titles  of  his  or  her  mode  of  treating 
the  sick,  hot  shall  use  smdi  titles  as  are  des- 
ignated by  his  €x  her  diiOoma ;  or  thoue  uot 
having  a  diploma  shall  use  tuUy  such  title  aa 
he  or  she  tuMa  license  to  practice."  It  is 
provided  also  that  the  act  shall  not  be  con- 
strued BO  as  -to  discriminate  against  any 
particubir  sehocA  <a  medldne  or  suigery,  or 
against  osteopathy  or  any  system  or  mode 
of  treating  the  sitdL  or  afflicted,  or  so  as  to 
interfere  in  any  way  wUh  the  practice  o£ 
religion,  or  be  held  to  regulate  any  kind  of 
treatm^t  by  prayer.  The  statute  offers  no 
de^itlon  of  medicine  and  surgery,  or  of  os- 
teopathy, or  of  other  modes  of  treatment 
mentioned  for  whldi  certificates  to  practice 
may  be  issued,  a<a  does  it  undertake  to  pre- 
scribe spedfically  what  mode  of  treatment 
the  holders  ot  the  variovs  certificates  may 
employ  In  their  practice. 

[IJ  The  appeiiaat  aasalla  ti»  Judgnieut  ol 


Digitized  by 


WaalL) 


BTATB  T. 


BOKBAM 


879 


convlctltm  pronoanced  against  btm  on  two 
special  grounds:  First  that  the  act  la  nn- 
constltatlODal ;  and,  second,  that  his  certifi- 
cate entitles  him  to  employ  for  the  treat- 
ment oC  diseased  tonsils  the  methods  em- 
ployed by  him  in  the  treatment  of  the  dis- 
eased tonsUa  of  the  patient  mentioned  In  the 
information. 

The  fliBt  objection  needs  no  extended  dt»- 
cu salon.  The  question  has  been  twice  before 
this  court  with  reference  to  this  i>articular 
act ;  first  in  the  case  of  State  v.  Grdner,  63 
Wash.  46,  114  Pac  897,  and  later  In  the  case 
of  State  T.  Pratt,  80  Wash.  96,  141  Pa&  318, 
In  each  of  which  the  constitutionality  of  the 
act  was  sustained  as  being  within  the  police 
powers  of  the  state.  The  appellant's  learned 
counsel,  however,  suggests  a  reason  for  hold- 
ing the  act  oncoustitutlonal  not  suggested  in 
tbe  arguments  in  the  cases  cited,  and  this  It 
may  be  well  to  specifically  notice.  Tbe  ob- 
jection, stated  In  the  language  of  counsel,  is 
this: 

"When  the  te«ialatiir«  of  1909  incorporated  in 
•ectlan  SB&l  of  the  act  tlie  following  language: 
'In  wder  to  procare  a  eertiScate  to  practice  med- 
icine and  surgery  the  applicant  for  such  certifi- 
cate most  file  with  said  board,  at  least  two  weeks 
prior  to  the  regular  meeting  thereof,  satisfactory 
testimonials  of  good  moral  character,  and  a  di- 
ploma  Issued  by  some  legally  chartered  medical 
school,  the  requlrementB  of  which  shall  have  been 
at  tbe  time  <x  granting  such  diploma  in  no  l>ar- 
ticular  kss  tlian  those  prescribed  by  the  Aasoci* 
•lion  of  American  Gollegea  for  that  year"— they 
granted  to  the  American  Medical  Association,  a 
nonlegislativfl  body  outside  of  tbe  state,  legisla- 
tive functions,  and  by  so  doing  aimed  to  estab- 
lish a  medical  hierarchy,  which  would  control 
die'  people  from  birth  to  death.  The  burei^ucrat- 
ie  rule  which  it  hoi>ed  to  secure  by  the  passage 
of  that  section  is  un-Americno  in  principle  and 
despotic  in  spirit.  It  is  monopolistic  and  tyran- 
nical in  the  moat  offensiTe  sense  of  those  terms." 

W  But  we  think  It  manifest  that  tbe 
clause  quoted  by  counsel  cannot  bear  the  con- 
struction he  places  upon  it  By  this  clause 
the  legislature  granted  legislative  functions 
to  no  one.  It  simply  defined  the  medical 
■dioolB  from  which  an  applicant  to  practice 
medldne  and  surgery  in  the  state  must  pro- 
duce a  diploma  t}efore  a  certificate  autborl^ 
ing  him  to  do  so  can  be  issued  to  him.  The 
restriction  may  or  may  not  be  a  wise  one, 
but  this  is  a  question  for  the  Legislature 
and  not  for  the  courts.  With  the  courts  the 
question  Is  one  of  the  power  of  the  Legisla- 
ture to  Impose  the  restriction,  and  we  see 
no  reason  to  question  it. 

[S]  Again,  we  think  the  restriction  Is  not 
one  of  which  the  appellant  can  be  heard  to 
complain.  He  Is  in  no  manner  affected  by  It 
He  applied  for  and  received  a  certificate  to 
practice  osteopathy,  and  is  entitled  to  prac- 
tice that  profession  in  the  manner  and  to  the 
extent  the  certlflcate  permits. 

[4]  It  may  t>e  that  should  it  be  held  that 
thte  particular  clause  was  unconstitutional, 
and  that  It  so  far  permeated  the  act  as  to 
render  It  void  in  Its  entirety,  the  appellant 
would  be  oititted  to  an  aoqolttal  fkur  tbe 


want  of  a  statute  on  wfdcSi  to  base  ttie  pros- 
ecution. But  tbe  statnte  was  coaeted  In  the 
Interest  of  the  public  It  was  for  the  pro- 
tection of  the  people,  and  la  not  to  be  held 
unctwstltutlonal  as  a  whole  because  of  tbe 
Insertion  of  an  unconstltattonal  r«itrlctlont 
unless  no  other  alternative  la  presented.  It 
is  our  opinion  that  we  would  not  be  driven 
to  hold  Che  entire 'act  unconstitutional  even 
though  we  held  the  particular  restriction  In- 
valid, but  would  be  required  to  bold  tliat  Che 
restriction  can  be  rejected  and  still  leave 
the  act  enforceable  as  to  its  other  restrictive 
and  regulative  featoTes.  Without  further 
pursuing  the  Inquiry,  we  conclude  that  the 
appellant  Is  not  entitled  to  a  reversal  on  the 
ground  of  unconstitutionality  of  the  act 

Passing  to  the  second  contentton,  the  stat- 
ute makes  It  lOaln,  we  think,  that  its  fram- 
ers  retarded  the  practice  of  medldne  and 
surgery  and  tbe  practice  of  osteopathy  as 
separate  and  distinct  methods  of  treating 
the  sick  and  afflicted,  and  intended  to  confine 
the  practitioners  of  each  to  tbe  particular 
system  he  professed  to  practice;  in  other 
words,  to  the  system  In  which  he  bad  been 
educated.  It  is  true  no  deflniti<xi  of  these 
terms  was  offered  in  the  statute,  but  this 
would  only  mean  that  the  terms  were  used 
In  their  general  and  accepted  sense,  in  tbe 
sense  to  which  they  were  commonly  under- 
stood at  the  time  of  the  enactment  of  the 
statute.  In  considering  the  contention,  there- 
fore, we  are  not  particularly  concerned  with 
tbe  meaning  of  the  terA  "medldne  and  sur- 
gery," but  rather  with  the  meaning  of  the 
term  osteopathy;  the  inquiry  being.  Was 
the  method  adopted  by  the  appellant  In  the 
treatment  of  Oie  particular  patient  a  recog- 
nized method  for  the  treatment  of  such  a 
disease  under  the  school  of  treatment  known 
as  "oste<^athy"?  If  it  was  a  recognized 
treatment  according  to  that  school  of  treat- 
ment, tbe  appellant  had  a  right  to  practtce 
It  under  his  certificate  from  the  medical 
board,  if  It  was  not  so  recognized,  he  did  not. 

To  determine  tbe  meaning  of  the  term 
"osteopathy"  resort  may  be  had  to  the  defini- 
tion and  descriptions  of  It  given  by  the  found- 
er of  the  practice,  by  those  who  teach  and 
practice  It,  and  by  the  lexicographers  who 
define  it  as  a  science.  The  practice  was 
founded  by  Dr.  A.  T.  Still  in  about  the  year 
1871.  He  was  a  practitioner  originally  of 
the  so-called  old  school,  and  served  as  a 
surgeon  In  the  Civil  War.  In  the  year  named 
he  was  practicing  his  iKrofesslon  at  Baldwin, 
Kan.,  when  he  announced  to  his  patients 
that  he  had  evolved  a  iQ^stem  of  drugless 
healing,  and  that  he  had  done  with  drugs 
forever.  Shortly  afterwards  he  removed  to 
KlrksvIUe,  Mo.,  where  he  practiced  his  new 
system  until  1890,  when  be  founded  a  school 
for  the  instruction  of  others.  ^I^ils  school 
was  subsequently  chartered  by  tbe  state  of 
Missouri  under  the  name  of  the  American 
School  of  Osteopathy,  and  was  the  first 
sdwoi  organized  to  teach  the  particular  form 
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of  treatment  Dr.  Still  described  bfs  Bystem 
In  the  following  langoage: 

"Osteopathy  deals  with  the  body  ai  an  intri- 
cate machine,  which,  if  kept  in  proper  adjnst- 
ment,  nourished  and  cared  for,  will  run  smooth- 
ly  into  a  ripe  and  useful  old  aie.  As  Icmg  ai  the 
human  machine  is  in  order,  like  the  locomotive 
or  any  other  mechanical  contrivance,  it  will  pe^ 
form  the  functione  for  which  it  was  intended. 
When  every  part  of  the  macliine  is  adjoated  and 
in  perfect  harmony,  health  wHI  hold  dominion 
over  the  human  organism  by  laws  as  natural  and 
immatable  as  the  law  of  gravitation.  Every  liv- 
ing organism  has  within  it  the  power  to  manu- 
facture and  prepare  all  chemicals,  materials,  and 
forces  needed  to  build  and  repair  itself,  together 
with  all  the  machinery  and  apparatus  required 
to  do  this  work  in  the  most  perfect  manner,  pro- 
ducing the  only  substance  that  can  be  utilized  in 
the  economy  of  the  individual.  No  material  oth- 
er than  food  and  water,  taken  in  satisfaction  of 
the  demands  of  appetite  (not  perverted  taste), 
can  be  introduced  from  the  outside  without  detri- 
ment." 

In  the  catalogue  of  the  Los  Angeles  Col- 
lege of  Osteopathy,  the  college  from  which 
the  appellant  Is  a  graduate,  osteopathy  is  de- 
fined in  the  following  language: 

"Osteopathy  is  a  system  of  rational  therapeu- 
tics which:  (1>  Sec<^lee8  that  resistance,  relief; 
and  recovery  are  functions  inherent  in  the  organ- 
ization of  living  bodies,  and  that  a  devladon 
from  the  state  of  health  implies  either  the  ab- 
sence of  some  of  the  natural  mfluoices,  agencleB, 
or  conditions  that  maintain  these  funetjoDS,  or 
derangement  In  their  structural  or  organic  basis; 
and  {2)  treats  disease  by  employing  as  remedies: 
<a>  The  natural  causes  of  normal  function ;  and 
(b)  manipulation  to  restore  normal  anatomical 
rdatimis." 

In  the  catalogue  of  the  College  of  Osteo- 
pathic Physlclana  and  Surgeons  of  Los  Ange- 
les, Cal.,  which  was  formed  by  the  amalgama- 
tion of  the  Los  Angles  OoUege  of  Osteopathy 
and  the  Padflc  College  of  Osteopathy,  the 
term  is  defined  as  follows; 

"Osteopathy  is  founded  on  the  eternal  truth 
that  each  individueJ  lives  by  means  of  his  own 
bodily  activities,  and  will  continue  to  live  in  a 
state  of  health  just  so  long  as  his  body  is  able  to 
adapt  itself  to  the  external  influence  surrounding 
it  When  adaptation  fails  and  disease  arises,  the 
osteopathic  physician  appeals  to  no  charms; 
does  not  try  to  drive  demons  out  with  nostrums; 
knows  too  much  about  physiology  to  a^ninlster 
a  cause  of  more  disease  in  the  form  of  a  pol- 
ijon ;  takes  out  none  of  the  pieces  of  which  the 
human  body— the  nunt  wonderful  of  all  ma>. 
cfainea— is  composed ;  nor  is  he  so  devoid  hu- 
man sympathy  and  common  sense  tiMt  he  can 
say  to  himself  'The  suffering  of  others  Is  imagi- 
nary.' Instead  of  these  uninstructed  ways  of 
interpreting  disease,  the  osteopathic  physician 
views  the  problem  as  a  natural  event,  arising  un- 
der the  operation  of  natural  law  and  susceptible 
of  scientific  analysis  and  solutian.  He  knows 
that  the  human  body  is  a  protoplasmic  machine, 
a  chemical  macblDe,  and  an  anatomical  machine. 
He  knows  that  the  tiody  as  a  whole  must  be  kept 
in  protoplasmic  equilibrium,  ebemical  equilibri- 
um, and  anatomical  equilibrium.  He  further 
knows  that  the  unceasing  normal  flow  of  nerv- 
ous energy  is  necessary  for  the  maintenance  of 
protoplasmic  harmony,  and  the  unceasing,  unin- 
terrupted flow  of  blood  is  necessary  for  the  main- 
tenance of  chemical  harmony  and  union  through- 
out the  body.  He  knows  that,  given  a  l>ody  In 
equilibrium,  anatomically,  protoplasmically,  and 
chemically,  the  only  thin^  needed  by  it  are  food, 
watar,  air  and  exercise.   Therefore,  when  con- 
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fronted  with  a  Aseaaed  body,  the  osteopathic 
physician  proceeds,  first,  to  correct  all  anatomi- 
cal derangements,  so  that  nervous  energy  and 
blood  may  flow  without  hindrance  between  each 
part  of  tbe  body  and  every  other  part,  nils  re- 
stores to  the  body  its  capadtr  to  take  advantage 
of  the  beneficial  and  to  resist  the  injurious  in 
its  medium.  He  then  surrounds  it  with  the  ex- 
ternal agencies  necessary  to  normal  life,  and  the 
reralt  is  health." 

Webster's  New  International  Dlctl<»iar]r) 
defines  the  term  In  this  lai^:uage: 

*'A  system  of  treatment  baaed  on  the  theory 
that  diseases  are  chiefly  due  to  deranged  mechan- 
ism of  the  bones,  nerves,  Uood  vessels,  and  other 
tissues,  and  can  be  remedied  by  manipuladons 
of  these  parts." 

In  Funk  &  Wagnall's  New  Standard  Dic- 
tionary of  the  English  Language,  the  word 
Is  defined  as  follows: 

"A  system  of  treating  diseases  without  drugs, 
propounded  by  Dr.  A.  T.  Still  in  1874.  It  is 
based  on  the  belief  that  disease  is  caused  by 
some  part  of  the  human  mechanism  being  out 
of  proper  adjustment,  as  in  the  caee  of  a  mia* 
placed  bone,  cartilage,  or  ligament,  adhedons  or 
contractions  of  muscle,  etc.,  resulting  in  unnatu- 
ral pressure  on  or  obstruction  to  nerves,  blood, 
or  lymph.  Osteopathy,  through  the  agency  or 
use  of  the  bones  (especially  tbe  long  ones  which 
are  onployed  as  levers),  seeks  to  adjust  correct- 
ly the  misplaced  parts  by  manipulation." 

In  tbe  Century  Dictionary  and  Cyclopedia, 
under  the  word  "osteopathy,"  ft  ia  said : 

"A  theory  of  disease  and  a  method  of  cure,  ad- 
vocated by  Dr.  A.  T.  Still,  resting  on  the  suppo- 
sition that  most  diseases  are  traceable  to  def- 
ormation of  some  part  of  the  skeleton  (often  due 
to  sceidenQ,  wfaioi  by  nwehanical  pressure  on 
the  adjacent  nerves  and  vessels  int^eres  with 
their  action  and  the  circulation  of  the  blood.  Aa 
a  remedy  a  form  of  manipulation  Is  used." 

The  case  of  Bragg  v.  State.  134  Ala.  165, 
32  South.  767,  58  L.  B.  A.  025,  while  not  in 
point  perhaps  on  the  main  question  here  in- 
volved, is  interesting  because  containing  the 
view  of  a  graduate  of  the  parent  school  as 
to  the  teachings  generally  of  the  schools  of 
osteopathy.  He  was  prosecuted  for  practic- 
ing medicine  without  first  having  obtained  a 
certificate  of  qualification  from  one  of  the 
authorized  boards  of  medical  examiners  of 
the  state.  Tbe  case  was  heard  upon  an 
agreed  statement  of  facts,  which  contained 
the  following  recitals: 

'The  method  of  treatment  by  the  i^ractitioners 
of  osteopathy  Is  a  system  of  msnipulation  of 
the  limbs  and  body  of  the  patient  with  th« 
hands,  by  kneading,  rubbing,  ot  pressing  upon 
the  parts  of  the  body.  In  the  treatment,  no 
drug,  medicine,  or  other  substance  is  adminis- 
tered or  apidled,  either  internally  or  external- 
ly ;  nor  is  the  knife  used  or  any  form  of  but- 
gery  resorted  to  in  the  treatment.  Tbe  practi- 
tioner himself  performs  the  manipulations.  The 
teaching  and  theory  of  those  skilled  in  oateopa- 
thy  are  that  it  is  a  system  of  treatment  of  dia- 
ease  by  adjustment  of  all  tiie  parts  of  the  body 
mechanically.  It  is  taught  that  any  minute  or 
gross  derangement  of  bony  parts,  contracting  and 
hardening  of  muscles  or  other  tissues,  or  other 
mechanical  derangements  of  tiie  anatomical  parts 
of  the  body  which  must  be  In  perfect  order  me- 
chanically in  order  that  it  may  perform  its  func- 
tion aright,  nerve  centers,  arteries,  veins,  and 
lymphatics,  which  must  function  properly  in  or- 
der that  health  may  be  maintained.  It  is  tan^t 
that  such  intsrferencea  lend  to  uongastion,  oIh 
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ctrneted  drcuUdon  ot  blood  and  lymph,  irrita- 
tion of  nerret,  and  abnormal  state  of  nerve  cen- 
ters; that  the  reaolt  is  disease  which  can  be 
cored  only  by  lisbting  what  ia  mechanically 
wrong.  •  •  •  The  esoential  things  taught  In 
the  Bcbools  of  osteopathy  are  anatomy,  physi- 
ol(^,  faygieae,  histology,  pathology,  and  the 
treatment  of  diseases  by  manipulation.  The  re- 
pudiation of  drugs  and  medicine  in  the  treatment 
of  diseases  is  a  basic  principle  of  osteopathy,  and 
a  knowledge  of  drugs  or  medicines,  their  adminis- 
traticm  for  the  cure  of  diseases,  the  writing  and 
giving  of  prescriptions,  are  not  essential  to  the 
graduation  of,  and  the  issuance  of  diplomas  to, 
students  of  osteopathy." 

[S]  Wben  tested  by  the  foregoing  defini- 
ticHis  It  Is  manifest  tbat  the  practice  of  oste- 
opathy as  It  was  originally  understood,  and 
as  it  was  nnderstood  at  the  time  of  the  enact- 
ment of  our  medical  act,  did  not  sanction  the 
Internal  administration  of  medicines  or  the 
surgical  use  of  the  knife  as  a  means  for 
curing  diseases.    As  founded  Its  principal 
tenet  was  the  abandonment  of  these  means  of 
cure.   A  perusal  of  the  successive  catalogues 
of  Its  schools  will  show  that  their  teachings 
are  gradually  being  expanded,  and  that  the 
more  modem  of  them  now  teach  In  some  de- 
gree much   that  is  taught  in  the  older 
sebools  of  medicine.    The  parent  school  has 
been  more  marked  in  this  respect  than  i>er- 
baps  any  of  them.    It  now  teaches  that  in 
"childbirth  lacerations,"  In  "certain  types  of 
congenital  deformities,  certain  kinds  of  tu- 
mors, etc.,  surgery  must  step  In,"  and  that 
surgery  must  be  resorted  to  for  the  removal 
of  tissues  so  badly  diseased  or  degenerated 
that  regeneration  Is  Impossible  by  the  process 
of  adjustment.   But  this  advance  Is  modem. 
It  was  not  in  vogue  even  so  late  as  1909^  the 
time  of  the  enactment  of  our  medical  act. 
Moreover,  It  Is  not  yet  taught  In  the  school 
of  whl(^  the  appellant  Is  a  graduate.  The 
quotatt<m  we  have  made  from  the  catalogue 
of  the  college  of  Osteopathic  Physicians  and 
Surgeons  of  Iios  Angeles,  Oal..  Is  t&ken  from 
the  Issue  ot  1914-1915.    It  will  be  observed 
from  Its  perusal  that  this  particular  school 
■tSll  regards  the  internal  administration  of 
drugs  as  the  admlnistratkxi  of  poison,  and 
the  snrglcal  resort  to  the  knife  as  unneces- 
■azy ;  at  least,  we  take  this  to  be  the  mean- 
ing of  the  assertions  that  the  osteopathic 
phj'ddaa  "knows  too  much  about  physiolo- 
gy to  administer  a  cause  of  more  disease  in 
t^  fbrm  of  a  poison,"  and  "takes  out  none 
of  the  pieces  of  which  the  human  body — that 
most  wtmderful  of  all  machines — is  compos- 
ed."  But  if  aU  of  the  osteopathic  colleges 
^etB  now  teaching  the  administration  of 
medldnea  and  the  resort  to  snrgery  by  the 
Imlfe  as  a  means  of  curing  diseases.  It  would 
not  aid  the  appellant  His  right  la  to  prac- 
tice osteopathy  as  that  practice  was  under- 
stood at  the  time  the  medical  act  was  adopt- 
ed, and  this  we  conclude  did  not  sanction 
the  practice  resorted  to  by  Mm  in  the  treat- 
KDent  of  the  patient  mentioned  in  the  infor- 
mtUon. 


TtM  appelant  dtes  cases  from  this  court 
and  cases  from  the  courts  of  many  other  of 
the  states,  holding  that  Uie  practice  of  oste- 
opathy la  the  practice  of  medldne  and  sur^ 
gery  within  the  meaning  of  the  medical  acts 
prohibiting  the  practice  of  medldne  and 
surgery  without  a  certificate  or  license  so 
to  do  from  ttie  proper  state  authorities.  But 
the  prlnc^le  of  these  cases  we  cannot  think 
has  any  bearing  on  the  question  here  inTOlT^ 
ed.  The  purpose  ot  oste^Gby  ia  to  heal  the 
sick,  and  it  Is  not  denied  that  the  treatment 
it  affords,  eren  in  its  most  restricted  use, 
ftills  within  the  generic  meaning  of  the  term 
"practicing  medldne  and  surgery."  But  tiw 
question  here  Is  not  this.  It  Is  nnich  more 
narrow.  It  Is,  rather,  Did  the  appellant's 
certificate  of  practice  authorize  him  to  resort 
to  the  form  of  treatment  he  resorted  to  in 
the  particular  instance?  It  is  our  oondasion 
that  It  did  not 

The  Judgment  la  afllrmed. 


MORRIS,  C.  3^ 
33.,  concur. 


and  HOUNT  and  ELLIS, 


Jn  re  WRSTBRN  AVSI. 

TBIUBUD  et  al.  v.  CITY  OF  SKATIU 
(No.  13486.) 

(Supreme  Court  of  Wasbiagton.  Nov.  28, 1916.) 

1.  MDinCIPAL  GOBPOSATIONS  «=»498— LOOAI. 
iMPROVEmNTB— ABBKBHBNT  OF  BltNaglTO 

Question  ot  Fact. 
Whether  or  not  property  is  benefited  by  a 
local  improvement  Is  a  question  of  fact  to  be 
determined  by  the  board  of  eminent  domain 
commiBsioners,  whose  dedrion  u  revlewabto  by 
the  superior  court 

[Bd.  Note.— For  other  cases,  see  Mnnidiial 
Corporatlona,  Gent  Dig.  |  1169;  Dec.  Dig.  «=» 
498.1 

2.  MUNIOIPAI,  COBPOBATIONS  ^»C508 (6)— LO- 
CAL ImPBOVEUENTS— ASSESSICEHT  OT  BBHK- 

Frrs—fUcvBBW— Findings. 
An  order  of  the  lower  court  confirming  the 
action  of  the  eminent  domain  commlBsioners 
finding  that  property  is  benefited  by  a  local  im- 

Srovement  will  not  be  reversed  because  of  a  con- 
ict  in  evidence  or  except  In  cases  of  fraud, 
mistake,  arbitrary  action  amomitiiig  to  an 
abuse  of  discreti(ni  or  where  based  upon  a  fun- 
damentally wrong  basis  which  must  clearly  ap- 
pear from  the  evidence. 

[Ed.  Note.— For  other  casra,  see  Munldpal 
Corporations,  Cmt  Dig.  %  1181;  Dec  Dig.  <8=» 
508(6).] 

3.  Municipal  Corporations  ®=»502{8)— Lo- 
cal IMPEOVEMENTS  —  BVIDBNCB  —  SUFIT- 
CIEHCT. 

In  a  proceeding  to  confirm  an  assessment  ot 

benefits,  where  there  was  no  arbitrary  action 
on  the  part  of  the  eminent  domain  commission, 
no  fraud,  no  action  amounting  to  an  abuse  of 
discretion,  and  the  assessment  was  not  based 
on  a  fundamentally  wrong  basis,  evidence  held 
to  support  a  finding  that  objectors'  property  sit- 
uated a  mile  from  the  improvement  was  spe- 
cially benefited. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Coit  Dig.  i  1174;  Dee.  Dig.  «s» 
502(3).l 
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4.  BuiifBNT   DouAin  «ss924B(8)— ABARDon- 
man  or  Pbocbedinos— OBDHfANOBft— Rb- 

PEAI,  BT  lUPLICIATION- 

Ad  ordioasce  coDdemning  laud  for  improve- 
ments which  simply  contemplated  more  exten- 
fiive  improvements  on  the  same  avenues  did  not 
Indicate  an  intention  on  the  port  of  the  eitr  to 
repeal  a  former  ordinance  under  which  condem- 
nation proceedings  had  been  commenced,  or  to 
abandon  such  condemnatioii  proceedings. 

[Ed.  Note. — For  other  caaes,  see  Eminent  Do- 
main, Gent  Dig.  I  esi ;  Dee.  Dig.  «a»246^.] 

5.  EifxiVBirr    Domain  «=)246{2)— Abakdon* 

ME  NT — StATUTV. 
In  view  of  Rem.  Code  1916,  $  7816,  provid- 
ing that  at  any  time  within  six  monuis  after 
last  judgment  awarding  compensation  for  an 
Improvemrait  in  the  superior  court,  or  within 
two  months  after  the  final  determlDation  of  an 
appeal,  any  dty  may  discontinue  proceedings 
for  assessment  of  benefits  by  ordinance,  etc, 
where  two  months  had  elapsed  after  an  ordi- 
nance providing  for  condemnation  proceedings 
and  assessments  for  Improvement  bad  passed, 
and  awards  In  condemnation  had  been  made  and 
entered,  the  city  could  not  abandkm  proceed- 
ings by  passing  another  ordinance. 

[Ed.  Mote.— For  other  cases,  aee  Bminoit  Do- 
main, cent  Dig.  IS  648,  6^;  Dec.  Dig.  ^ 
246(2).] 

6.  MtmoxPAi.  GoBPOXATXoira  «s»426— "Lo- 
cal Ihproviheitt"— AasBssiCENT  OF  Statk 

PROPEBTT— StATUTI!. 

Under  Rem.  Code  1915,  S  6876,  providing 
that  all  lands  of  the  atate  wwiin  the  corporate 
limits  of  a  dty  ezc^  tlddands  may  be  assess- 
ed for  local  improvements  specially  benefiting 
snch  lands  which  may  be  ordered  by  the  proper 
authorities  of  a  city,  a  "local  Improvement"  be- 
ing a  public  improTMUoit  by  which  the  realty 
adjoining  or  near  such  Improvement  Is  special- 
ly benefited,  and  not  necessarily  an  actual  phys- 
ical improvement  of  the  land,  a  state  armory 
site  not  on  tidelands,  and  sltoated  within  the 
corporate  limits  of  citr,  ia  liable  for  assesa- 
menta  for  benefits  tor  atnet  improvements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  108&-1037;  Dec. 
Dig.  «=<>426. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Local  Improvement.] 

7.  Municipal  Corpobationb  <S=»486(3)— Lo- 
cal iMFBOVEHENTe— AsSBSaiCBNT   OF  StATE 

Land— Statots— NoTiCB. 
Where  at  the  time  an  ordinance  for  con- 
demnation of  property  to  make  a  proposed  im- 
provement  was  passed  it  was  not  known  that 
the  improvement  would  affect  state  property, 
but  when  it  was  determined  that  state  property 
was  specially  benefited,  notice  was  given  to  the 
state,  or  at  least  the  state  appeared  and  objected 
to  the  assessment,  there  was  a  sufficient  notice 
under  Rem.  Code  1915,  {  6877,  providing  that 
no  cl^  shall  have  power  to  levy  an  assessment 
for  a  local  improvement  against  state  lands  un- 
til notice  of  the  making  of  such  proposed  Im- 
provemmt,  fixing  of  the  time  for  nearlng,  and 
confirming  tiie  same  by  the  city  has  been  serv- 
ed upon  the  land  commiasioner  or  board  of  con- 
trol. 

[H;d,  Note.-~ror  other  cases,  see  Slunichwl 
Corporations,  Cent  Dig.  11  1086.  Ufil;  Dea 

Dig.  ^:»486<8).] 

En  Banc  Appeal  from  Superior  Court, 
King  County:  Bc^  A.  Tallman,  Judge, 

Petitloa  by  the  City  of  Seattle  for  oonflr- 
maliou  o£  an  assessment  of  property  benefited 
by  a  street  Improvement,  objected  to  by  Can- 
nie  Ford  Trimble  and  others.  From  an  order 


confirming  the  asaesBment  as  against  their 

properties,  objectors  appeal  Affirmed. 

Kerr  &  McCord  and  Peters  A  Powell,  all  of 
Seattle,  for  appellants.  Hugh  M.  Galdwdl 
and  Howard  A.  Hanscai,  botli  cl  Seattle,  for 
respondoit 

MOUNT.  J.    mis  is  an  appeal  from  a 

Judgment  of  the  auperi<v  coart  ft>r  King 
county  Cffliflnning  an  aaseseonent  roll  pre- 
pared 1^  tbe  board  of  eminent  domain  com* 
misalonera  of  the  dty  of  Seattle.  It  appears 
that  on  the  10th  day  of  Jannar^,  1910,  the 
dty  conndl  of  the  of  Seattle  passed  Or- 
dinance No.  28040^  providing  for  ttie  laying 
off,  extending,  and  establishing  of  Weetem 
avenue  from  West  Denny  way  to  Elliott  ave- 
nue, and  of  Queen  Anne  avenue  from  West 
Denny  way  to  Western  avenue,  In  Seattle, 
and  providing  for  the  condemnation,  appro- 
priation, taking,  and  damaging  of  land  and 
other  plnperty  necessary  therefor,  providing 
for  the  dianglng  and  establlahlng  ot  the  curb 
grades  of  Western  avenue  and  WJestan  ave- 
nue extended,  and  approadies  thereto,  from 
Eagle  street  to  Elliott  avenue,  of  Weat  Denny 
way  from  Western  avenue  to  First  Avenue 
North;  of  Queen  Anne  avenue  frcon  West 
Denny  way  to  West  John  street,  of  West 
John  street  from  Western  avenue  as  extended 
to  Queen  Anne  avenue,  of  First  Avenue  West 
to  Western  avenue  as  extended,  and  connect 
ing  alleys,  providing  for  the  condemnation, 
appropriation,  taking,  and  damaging  of  land 
and  other  property  necessary  for  the  grading 
and  r^radlng  of  said  avenues,  streets,  ap- 
proaches thereto,  and  connecting  alleys.  In 
conformity  with  such  established  grades,  and 
for  the  construction  of  all  necessary  slopes 
for  cuts  and  fills  UExm  the  property  abuttlns 
upon  said  avenues,  streets,  approaches  there- 
to, and  connecting  alleys,  and  providing  that 
payment  for  such  improvemoit  be  made  by 
special  assessment  upon  the  property  spe- 
cially benefited  and  in  the  manner  provided 
by  law,  and  that  any  part  of  the  cost  of  said 
improvement  not  finally  assessed  against  the 
pn^rty  specially  benefited  be  paid  from  the 
general  fund  of  the  city  of  Seattle. 

Pursuant  to  the  provisions  of  this  ordinance 
the  dty  Instituted  a  omdemnatlon  proceed- 
ing wherein  a  Judgment  was  entered  on  May 
26,  1912,  on  awards  theretofore  made  by  a 
Jury  impaneled  in  said  cause  In  ttM.smn  of 
¥107,676.34  in  fftvor  of  the  property  awnen 
affected. 

On  December  24,  1102,  the  dty  at  SeatUe 
filed  a  Buj^lemental  petltlmi  praying  that  an 
assessmoit  be  made  for  Oxe  purpose  of  rais- 
ing the  amount  neosasary  to  pay  the  ooa- 
demnatlon  damages  bo  awarded,  nila  peti- 
tion was  granted,  and  flie  board  of  emlnmt 
domain  commlsdoners  of  the  dty  was  direct- 
ed to  pr^Mire  an  assessment  roll  covering  the 
property  deemed  to  be  specially  benefited. 
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The  board  of  emlMBt  domain  commlsalOQeTi 
did  so,  and  asseaBBd  of  Qie  costs  of 

Che  Im^Tfiment  to  tibe  Karoperty  fband  to  be 
specially  boieflted,  and  $S7,206l42  was  Charg- 
ed against  the  Bsneral  fond  of  the  dty. 

The  assessmeat  roll  was  filed  by  tfas  board 
of  endneot  dOQain  conunlsrimers  on  Jan* 
nary  19,  1916,  and  hichided  pn^totles  locat- 
ed on  the  four  comets  of  Pike  street  and  Sec- 
ond arenne.  In  Seattle.  Objections  to  the 
conflrmation  of  the  assessment  roll  were  filed 
on  FebrnaiT  16,  1915,  by  the  owners  of  Ihe 
pn^etty  on  the  comas  of  Pike  street  and 
Second  avehne.  A  hearing  was  had  upon 
these  objections  on  S^tember  27,  1915.  The 
court  altered  an  order  confirming  the  assoss 
ment  as  against  these  properties,  and  the 
owners  thereof  bare  appealed  from  that  or- 
der. 

It  is  argoed:  First  thiU  the  properties  of 
the  appellants  were  not  specially  benefited, 
and,  in  fact,  not  hoieflted  at  all;  and,  sec- 
ond, that  the  ordhiance  by  anlhorl^  of 
which  the  assessment  roll  was  made  np  had 
prior  to  the  time  the  same  was  prepared  hem 
r^)ealed,  and  that  the  casttng  of  the  assess- 
ment roll  was  thnefore  without  warrant  of 
law.  The  state  Insists  Oiat  state  lands  may 
not  be  assessed  by  a  municipal  corporation 
for  the  purpose  of  paying  verdicts  roidered 
in  condemnation  proceedings.  We  shall  brief- 
ly notice  these  contentions  in  their  order. 

[1,2]  Upon  the  first  question  It  is  argned 
that,  because  the  property  of  these  ai^Uants 
at  Second  avenue  and  Pike  street  Is  a  mile 
away  from  the  improvement,  there  is  no  spe- 
cial benefit  to  the  property  of  these  appel- 
lants. It  Is  at  once  apparent  that  this  is  a 
question  of  fact;  and  evidence  was  Intro- 
duced by  the  appellants  to  the  effect  that 
there  was  no  special  benefit  to  the  prc^rty 
by  reason  of  the  fact  that  the  improvement 
would  in  no  way  tend  to  benefit  their  prop- 
erty. Evidence  was  ofFered  on  behalf  of  the 
dty  to  the  effect  that  the  appellants'  proper- 
ty Is  located  about  the  dvlc  center  of  the 
dty,  and  that  t^iw  improvement  would  afford 
a  better  way  for  travel  to  the  appellants' 
property,  and  that  the  result  would  be  more 
people  would  pass  by  the  appellants'  property 
after  the  Improvement  than  b^ore.  It  Is  not 
claimed,  as  we  nnderstand  the  appellants, 
that  there  was  any  fraud  upon  the  part  of 
the  eminent  domain  commissioners  in  levying 
the  assessment  But  It  is  claimed  that,  be- 
canse  of  the  great  distance  from  the  appel- 
lants' property  to  the  Improvement,  there 
can  be,  in  &ct,  no  special  t)enefit  thereto. 
TblM,  It  seems  to  ns,  is  a  question  of  &ct  to 
be  determined  by  the  board  ot  emlnrat  do- 
main  commissioners,  whose  decision  Is  re- 
viewable by  the  sinferlor  court.  That  court 
concluded,  after  hearing  all  the  eridence.  that 
there  was  a  special  benefit  This  court  has 
bcSd  upon  questions  of  this  character  that  a 
conffict  in  the  evidence  is  not  snffidient  to 
justify  a  reversal  of  the  lower  court,  and 


that  the  order  Of  the  lower  court  conflmdag 
the  action  of  the  eminent  domain  commis- 
sioners wlU  not  be  veversed  except  in  cases 
of  ^ud,  mistake^  or  arbitrary  action  amount- 
ing to  an  abuse  of  discretion,  or  when  based 
upon  a  fundamentally  wrong  basis,  which 
must  dearly  appear  fiom  the  evidcmoe..  In 
re  Westlake  Avenue,  40  Wash.  144.  82  Pac 
279;  In  re  Seattle,  46  Watti.  63,  89  Pac.  166. 
SptAane  t.  Fonneil,  TO  Wash.  417,  185  Pac. 
211t  and  cases  tbieanin  dted. 

[3]  We  axe  satisfied  fnm  a  carefoi  review 
of  the  evidence  and  the  entire  situation  pre- 
swtad  in  this  Improvement  that  there  was 
no  arUtrazy  action  on  the  part  ot  the  onir 
nent  domain  commission,  that  there  was  no 
fraud,  and  no  action  amounting  to  an  abuse 
of  discretion,  and  that  tlM  assessment  was 
not  based  aptm  a  fundamentally  wnmg  basla 

It  is  next  argued  that  Ordinance  Nou  28040 
was  repealed  by  OnUnance  Mo.  80864.  It  ap- 
pears that  afbsr  Ordinance  Na  28040  had 
been  passed,  and  condemnation  proceedings 
had  thereunder,  and  award  of  Judgment  in 
condemnation  had  been  made,  the  city  there- 
after passed  <ffdlnanoe  No.  ^)664  providing 
for  an  additional  widening  of  Western  ave- 
nue from  Eagle  street  to  Fourth  Avenue  West 
and  Blllott  avenue,  and  providing  for  the 
condemnatlMi  and  appropriation  of  other 
property  necessary  therefor.  This  ordinance 
provided  for  the  establishment  of  certain 
curb  grades  and  other  improvements  upon 
Western  avmne.  Ordinance  No.  23040  was 
not  repealed  by  the  later  ordinance.  The 
later  ordinance,  as  we  understand  the  record, 
provided  for  a  wider  street  upon  Sectmd 
avenue  and  a  different  system  of  grades. 
After  the  passage  of  the  later  ordinance,  and 
after  condemnation  proceedings  had  been  in- 
stituted, the  dty  passed  another  ordinance 
abandoning  the  proceedings  under  ordinance 
No.  30864.  The  proceedings  which  had  been 
instituted  under  that  ordinance  were  dismiss- 
ed, and  the  costs  thereof  paid  by  the  dty. 

[4]  The  appellants  contend  that  the  second 
ordinance  repealed  the  first  cardlnance  by 
implication  because  the  later  ordinance  cov- 
ered the  subject-matter  of  the  earlier  ordi- 
nance. We  think  it  Is  plain  that  the  second 
ordinance  simply  contemplated  a  more  ex- 
tensive improvement  upon  these  avenura 
than  the  first  ordinance.  Some  changes 
would  have  been  made  if  the  second  ordi- 
nance had  been  carried  out  according,  to  Its 
Intention.  But  it  seems  clear  to  us  that  there 
was  no  intention  on  the  part  of  the  city  to 
repeal  the  former  ordinance.  The  whole  in- 
tention was,  as  we  have  before  stated,  to 
make  a  more  extended  improvement  by  an- 
other change  of  the  grades  which  were  made 
by  the  first  ordinance,  and  a  double  roadway 
In  addition  to  that  provided  for  In  the  first 
ordinance.  There  was  (dcaily  no  intention  on 
the  part  of  the  dty  to  abandon  the  oondemna- 
Uon  iHTOceedings  under  the  first  (ndlnanoe. 
In  fact  and  in  law  the  time  had  eqtlred  wltb- 
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In  which  the  dty  coidd  abandon  the  first  con- 
demnation proceedings  under  the  first  ordi- 
nance. Laws  1907,  p.  816,  ch.  163,  |  49  (Bern. 
Code  1915,  I  7768  et  seg.). 

[5]  The  two  months'  time  (section  7816) 
had  elapsed  after  the  first  ordinance  had 
been  passed.  The  awards  in  condemnatioa 
had  been  made  and  entered  before  ordinance 
No.  30864  was  passed.  Under  these  facta 
the  dty  could  not  abandon  the  proceedings 
under  the  first  ordinance.  State  ex  reL  Mur- 
ray V,  HerdUck.  73  Wash.  301, 131  Pac.  1139  ; 
Spokane  t.  Pittsburg  Land  ft  Imp.  C!o.,  73 
Wash.  693,  182  Pac.  633.  We  are  satisfied 
that  the  second  ordinance  was  not  intended 
to  repeal  the  first  ordinance,  and  that  the 
proceedings  onder  the  second  ordinance  were 
abandoned,  and  therefore  did  not  affect  the 
proceedings  which  were  had  under  the  first 
ordinance. 

It  is  aigaed  on  the  part  of  the  state  that 
the  assessment  against  the  armory  site  was 
not  avthoiized,  and  was  therefiore  Invalid. 
Tb^  statnte  provides  with  reference  to  the 
assessment  of  state  lands  for  benefits  at  Bern. 
Code  1016,  f  687S.  that  aU  lands  of  the  state, 
except  tldelands,  situated  within  the  limits 
of  any  Incorporated  dty,  "may  be  assessed 
and  charged  for  the  cost  of  local  improve- 
ments specially  benefiting  such  lands  which 
may  be  ordered  1^  Uw  proper  authorities  of 
any  bwA  dty." 

[I]  It  is  conceded  tliat  these  lands  are  not 
ttdelanda.  The  lands  uptm  wlitch  tiie  armory 
■Ite  Is  situated  are  uplands  vtOitai  the  corpo- 
rate limits  ct  the  cU7f  and  therefore,  under 
this  provision,  it  seems,  are  liable  for  as- 
sessment for  the  I)eneflt8  by  direct  authority 
of  the  statute. 

It  Is  argued  by  the  state  that  the  words 
'local  Improvements"  mean  "actual  physical 
improvement  of  the  land  by  the  formation  of 
an  improvement  district  under  the  local  Im- 
provement act."  But  we  are  satisfied  that 
this  la  too  narrow  a  construction  of  the  words 
"local  improvements"  If  Improvements  are 
made  upon  streets,  and  not  upon  the  land 
itself,  which  Improvements  may  benefit  the 
state  lands.  We  are  satisfied  It  was  the  In- 
tention of  the  Leglslatare  tiiat  state  lands 
should  be  liable  for  the  special  benefits  accru- 
ing to  the  state  lands  by  reason  of  the  Im- 
prdvement. 

In  1  Page  ft  Jcmes,  Taxation  Assess- 
ment, it  is  said: 

"The  term  'local  Improvement'  thus  used  has 
substantially  the  same  meaning  as  that  which 
is  already  discussed.  It  is  said  to  be  a  pubUo 
improvement  by  which  the  realty  adjolnuiK  or 
near  the  locahty  ot  such  improvement  is  es> 

ficcially  benefitea,  or  one  which  is  confiaed  to  a 
ocality  and  enhances  the  value  of  adjacent 
property  in  addition  to  the  benefits  which  it 
confers  up<m  tiie  public  generally.  *A  local 
improvement  within  the  meaning  of  the  law  is 
an  improvement  whldi  by  reason  of  its  being 
confined  to  a  locally  enhances  the  valne  of 
property  situated  within  the  particular  diatrict, 


as  distinguished  fhim  bcneflts  dUFused  by  It 

throughout  the  mnnidpaltty.' " 

We  think  this  Is  the  correct  mle. 

It  Is  further  argoed  by  tlie  Attorney  Gen- 
eral that  the  provlsUms  of  Bem.  Oode  1915,  | 
6877,  whidi  make  it  tibe  dnty  of  the  dty 
treasurer  uptm  approval  and  c<mflrmation  of 
the  assessment  roU  tot  any  local  Improvement 
to  certify  a  statement  of  the  lands  and  the 
amount  thereof  to  the  commissioner  of  pub* 
lie  lauds,  or  to  the  state  board  of  control, 
are  limited  by  the  following  proviso: 

"Provided,  that  no  dty  *   •   *  shall  have 

i'uriadiction  to  make  auch  local  improvement  or 
evy  an  assGssment  against  any  of  the  lands  of 
the  state  of  Washington  until  notice  of  the  mak- 
ing of  such  propoeed  improvement  and  the  fix- 
ing of  the  time  for  hearing  and  ctmfinninr  the 
same  by  the  city  •  *  «  has  been  served  up- 
on tiie  land  commissioner  or  the  board  of  con- 
trol, as  the  caae  may  be.  •  ♦  • " 

[7]  It  appears  that  no  notice  of  Intentlou 
to  make  the  proposed  Improvement  was 
served  upon  the  land  commissioner  or  the 
board  of  control  prior  to  the  passage  of  the 
condemnation  ordinance;  and  It  Is  claimed 
for  that  reason  the  dty  had  no  Jurisdiction 
to  make  an  assessment  against  the  property 
of  the  state.  It  also  appears  that  before  tbe 
assessment  was  made  the  state  bad  notice 
thereof,  and  appeared  at  the  hearing  upon 
the  assessment  roll  and  objected  thereta  At 
the  time  the  ordinance  was  passed  lb  was 
apparently  not  known  that  the  Improvement 
would  affect  the  property  of  the  state.  But 
when  it  was  determined  that  the  property 
of  the  state  was  specially  benefited,  notice 
was  given  to  the  state,  or  at  least  the  state 
appeared  at  the  hearing  upon  the  assessment 
roll  and  objected  thereto  upon  the  ground 
that  the  dty  had  no  authority  to  levy  an 
assessment  for  special  benefits  upon  state 
lands.  We  think  this  was  suffident  notice 
under  the  statute.  All  rights  of  the  state 
were  preserved,  and  It  had  an  opportunity 
to  be  heard  and  was  heard  upon  Its  liability 
to  pay  for  the  special  benefits,  or  to  object  to 
the  assessment  for  special  benefits  upon  Its 
property. 

We  find  no  error  in  the  record.  The  Judg- 
ment will  therefore  stand  affirmed. 

ArOBRIS,  a  X.  and  JSLUS,  IfAIN,  and 
HOLCOMB,  JJ^  ooDcur. 


WBSTOBlf  ITABQUHAB  1£A0HI2«EBY  Ca 

T.  BUBNonr. 

(Supreme  Ooort  of  Oregon.  Dec  U,  19164 

1,  Bills  ahd  Notes  «»164— NoiTNBQOTiABii 
Inbtbuments— What  Cokstitutb. 
A  promissocy  note,  by  which  the  maitw 
agreed  to  pay  a  sum  crartain  for  value  received 
on  a  date  certain,  with  Interest,  which  recited 
that  it  was  given  for  the  purchase  of  a  threehins 
macliiDe.  to  which  tiUe  was  ressrved  in  the 
payee  of  the  note,  with  right  to  declare  forfei- 
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tare  at  any  time  for  nonpayment,  even  before 
the  due  date,  is  a  nonnegotiable  instroment. 

[Ed.  Note^For  other  cases,  see  Bills  and 
^e^Cent  Dig.  fS  4U-414,  417;  Dec.  Dis. 

2.  Bills  ard  Notes  4s>818— NonnxaoTUBU 
InsTBUHEnT^PUBCOUUBB  in  Good  Faith— 
Bionrs. 

The  purchawr  of  a  BODnefOtlable  Inatru- 
ment  talces  it  subject  to  all  the  eqaitiea  between 
the  original  parties,  so  that,  where  a  note  was 
(iven  for  the  purchase  price  of  a  thresher  un- 
der  warranty  and  the  madiine  was  not  as  war- 
lasted,  it  was  lumeoesBaTy  to  ahow  that  the 
payee  was  the  agent  of  the  assignee  in  making 
the  sale. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  764 ;  Dec.  Dig.  «S9318.] 

In  Banc  Appeal  from  Circuit  Court,  Un- 
ion County ;  J.  W.  Knowles,  Judge. 

Action  by  tbe  Western  Farquhar  Machinery 
Company  against  B.  F.  Baruett.  Judgment 
lor  defendanl^  and  plaintiff  appeala  A£- 
flrmed. 

This  was  an  action  upon  a  promissory  note, 

which  Is  In  tbe  following  form: 

*t400.00.  No.  One.  La  Grande,  Oregon,  Sept 
10,  1015.  November  15,  1915,  after  date,  for 
value  received,  I,  or  either  of  us  promise  to  tta^ 
to  the  order  of  the  Oregon  Co-operative  Associ- 
atiim  four  hand  red  and  no— 100  dollars,  payable 
at  La  Grande,  Oregon,  with  8  per  cent  interest 
from  date.  This  note  ia  given  upon  the  pur- 
chase of  one  rake  separator  22x28  with  straw 
carrier,  feeder  tables  and  bagger,  one  nine  horse 
AIujDo  engine  mounted  upon  trucks  upon  the 
express  condition  the  title  or  ownership  does  not 
PB«s  from  the  said  Union  County  Co-operative 
Association  until  this  note  and  interest  ia  paid 
in  full,  and*  the  said  Union  County  Co-operative 
Anodatfon  of  their  assigns  are  hereby  fully  au- 
tiioiised  and  empowered  to  declare  tiiia  note  due 
any  time  they  may  feel  iiuecure,  even  before 
the  maturity  of  the  note  if  they  so  elect,  may 
take  posseamtm  of  said  one  rake  separator  22x28 
with  straw  carrier,  feeder  tables  and  bagger. 
One  nine  horse  Alamo  engine  mounted  on  trucks, 
and  upon  its  sale  credit  to  the  amount  of  the 
iiot».  And  in  case  salt  or  action  is  instituted 
to  collect  this  note,  or  any  portion  thereof,  I,  or 
either  of  us  promise  and  agree  to  pay  in  addi- 
tion to  the  costs  and  disbursements  provided  by 
statute,  anch  additional  sum  as  the  court  may 
adjudge  reasonable  for  attorney's  fees  to  be  al- 
lowed in  said  suit  or  action.  P.  O.  Address, 
Hilgaid,  Ore.  Doe  .  B.  P.  Burnett" 

It  was  alleged  that  the  payee,  the  Oregon 
Co-<9eratiTe  AssodatltKi,  Indorsed  the  note 
to  i^dntltf  before  due,  and  that  plaintiff  Is 
now  the  owner  and  holder  of  tbe  same.  De- 
fendant answered,  admitting  the  ezecntlon  of 
the  note,  but  denied  that  it  was  transferred 
or  dellTered  before  dne  for  value,  and  al- 
le^  that  the  note  was  executed  in  favor 
of  the  Oregon  Co-operative  Association  at 
Qte  request  of  plaintiff ;  that  the  sold  asso- 
ciation was  the  agent  of  plahitlff  in  making 
the  sale;  that  the  machine  described  In  the 
note  was  sold  to  the  defendant  at  that  time 
by  plaintiff,  acting  through  the  Oregon  Co- 
operative Association  as  Its  agent,  for  the 
mm  of  $850.  evidenced  by  two  promissory 
notes,  each  signed  by  defendant,  and  one  of 
which  is  the  note  in  suit  here.  Tbe  answer 
further  alleges: 


"That  the  defendant,  at  the  time  of  said  pur- 
chase, and  at  the  time  of  the  execution  of  aaid 
notes^  was  and  stiU  is  a  farmer,  en^ged  in 
farming  and  raising  grain  in  the  vicini^  of 
Starkey,  Union  county.  Or.,  and  purchased  said 
threshing  machine  and  outfit  for  the  express 
purpose  of  threshing  his  own,  and  others'  groin 
for  a  conslderatitm,  all  of  whidi  plaintiff  th^ 
well  knew :  that  the  plaintiff,  being  at  the  time 
of  said  sale  to  defendant  a  manufacturer  and 
producer  of  threshing  outfits,  undertook  nnd 
agreed  to  sell  defendant  said  machinery,  which 
was  a  threshing  outfit  to  thresh  aaid  grain, 
and  as  an  inducement  to  defendant  to  purchase 
the  same^  sold  aaid  threshing  outfit  to  defendant 
by  description  and  under  a  representation  and 
warranty  by  the  plaintiff,  at  the  time  of  so  fur* 
□ishing  them,  made  to  defendant  that  said  ma- 
chinery was  as  represented,  and  would  do  good 
work  when  properly  handled  and  Bdju8ted,.and 
that  it  was  nt  for  the  said  purpose  to  which  it 
was  to  be  applied;  that  said  threshing  outfit 
was  sold  bv  plaintiff  to  defendant,  and  said 
notes  were  aebvered  upon  the  express  Intention 
and  coDdition  that  this  said  warranty  that  the 
outfit  would  do  good  work  was  to  operate  a«  a 
condition  that  if  it  were  not  as  warranted,  it 
was  not  to  he  considered  or  in  fact  be  a  sale  of 
same,  and,  further,  the  plaintiff,  well  knowing 
the  character  of  the  straw  and  grain  which  de- 
fendant would  desire,  and  need  to  thresh  with 
said  outfit,  represented  and  warranted  and  stat- 
ed to  said  defendant  that  said  threshing  outfit 
would  answer  all  needs  and  purposes  for  which 
defendant  would  desire  to  put  said  threshing 
outfit ;  that  it  would  do  good  work  and  thresh 
at  least  500  bushds  of  wheat  or  600  bushels  of 
oats  in  a*  working  day ;  that  said  threshing  out- 
fit would  properly  thresh  wheat,  oats,  and  bar- 
ley, and  would  properly  clean  and  fan  the  grain, 
and  would  not  throw  or  discharge  any  of  the 
grain  out  of  the  machine  with  the  straw,  and 
would,  in  all  respects,  do  good  work  and  be  a 
satisfactory  macmne  to  said  defendant  and  that 
it  was  not  to  be  considered  a  sale  if  said  ma- 
chine failed  to  do  good  woA;  that  said  defend- 
ant thereafter  accepted  said  threshing  outSt  on 
trial." 

The  answer  sets  forth  the  falsity  of  said 
representations,  end  states  substantially  that 
the  machine  was  practically  worthless  for 
the  pnrposes  for  which  It  was  sold;  that 
defendant  notified  plaintiff  of  the  defects,  and 
offered  to  return  the  machine,  but  plaintiff 
refused  to  receive  It.  There  was  a  counter- 
claim for  damages,  but  this  was  later  elimi- 
nated by  a  ruling  of  the  court  All  the  new 
matter  In  the  answer  was  put  in  issue  by  an 
appropriate  reply.  There  was  a  verdict  and 
Judgment  for  defendant,  and  plaintiff  appeals. 

Jno,  8.  HodgiD,  of  La  Grande,  for  appel- 
lant B.  J.  Green  and  Colon  R.  Eberhazd. 
both  of  lift  Grande  (Cochran  &  Eberhard,  of 
La  Grande,  on  the  brief),  for  respondent 

tfcBRIDB,  J.  (after  stating  the  facts  as 
above).  [1 , 2]  The  gist  of  the  defense  In  this 
case  Is  that  the  association  that  sold  the 
machine  to  defendant  and  to  whom  the  note 
was  given  fraudulently  misrepresented  the 
machine  to  plaintiff,  and  thereby  induced 
him  to  give  his  notes  for  a  worthless  ma- 
chine. In  our  view  of  the  case  It  makes  no 
difference  whether  the  seller  was  acting  on 
its  own  responsibility  or  as  agent  for  plain- 
tiff, or  whether  the  note  was  transferred  with 
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or  without  actual  notice  of  tbe  aUegeil  fraud, 
or  before  or  after  It  became  due,  for  this 
reason:  The  note  is  nonnegotlable.  This 
was  decided  by  ns  In  tbe  case  of  Reynolds  v. 
Tint,  73  Or.  S28, 144  Pac.  626 ;  tbe  note  there 
In  suit  being  practically  Identical  with  the 
one  here.  Being  nonnegotlable,  the  purchas- 
er takes  It  subject  to  all  the  equities  between 
the  original  parties.  8  Corpus  Juris,  p.  52, 
I  54,  and  notok  This  being  the  law,  tbe  tes- 
timony In  regard  to  agency  was  wholly  irrel- 
evant to  any  issue  in  the  case,  and  the  trial 
of  that  Issue  upon  the  whole  gave  tbe  plaintiff 
a  better  case  than  that  to  which  It  waa  enti- 
tled. There  was  evidence  sufficient  to  justify 
tbe  (wort  In  submitting  the  question  of  tbe  al- 
leged deceit  to  the  Jury,  and  no  error  is  di- 
rected against  such  ruling  beyond  those  ob- 
jections predicated  ux>on  tbe  theory  that  it 
was  necessary  for  defendant  to  prove  that 
the  Or^n  CoK^ieratlve  Association  was  the 
agent  of  plalntUI,  which,  as  before  stated, 
was  unneoeasary. 
Tbo  judgment  Is  affirmed. 


DOlDBSTLffiR  v.  FIRST  NAT.  BANK  OF 
R08E1BURG. 
(Supreme  ODurt  of  Oregon.   Dec.  6,  1916.) 

1.  Banks  and  Bankinq  «=»235— Natiorai. 
Bahx  BxAiaHSft— OvrzoiAL  ov  Bakk. 

A  national  bank  examiner  is  not  an  agent 
or  officer  of  a  bank  which  be  examinee. 

[Bd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  SS  ;  Dec  Dig.  '8=> 

235.] 

2.  EsTOPFEL  ^=>97— Pbbsons  to  Whom  Bs- 
TOPPBL  IS  Available. 

A  statement  to  a  natitmal  bank  examiner 
a  depositor  in  reply  to  a  question  by  the  ex.- 
aminer  as  to  whether  loans  by  the  president  of 
the  bank  were  authorized  furnishes  no  basis  for 
an  estoppel  in  favor  of  the  bank  and  against 
the  depositor;  the  examiner  not  being  an  of- 
ficer or  agent  of  the  bank. 
-  [Ed.  Note.— For  other  cases,  see  Bstoppel. 
Cent  Dig.  1  289;  Dec.  Dig.  ^97.] 

5.  Banes  and  Bakeino  ^3»262— LzAsiUTt 
ow  Bank  fob  Acts  of  Oetiosss. 

While  a  depositor  in  a  national  bank  is  pre- 
sumed to  know  that  the  bank  le  without  author- 
ity to  lend  his  funds  for  his  benefit  as  an  in- 
dividual, the  president  of  a  national  bank,  hav- 
ing made  representations  to  an  uneducated  de- 
positor that  bis  deposit  coald  be  lent  so  as  to 
be  called  within  30  days  yet  bring  a  fair  rate 
of  Interest,  cannot,  the  d^ositor  miderstanding 
that  the  president  waa  acting  for  the  bank,  make 
loans  of  the  depositoT's  funds  wiflumt  render- 
ing the  bank  liable. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  1001-1006;  Dec.  Dig. 
«=>262.1 

4.  Trial  ^=3228(1)- XflSTBuonoNS— Fobu  or 

Instbitotionb. 
An  instruction  submitting  an  issue  to  the 
jury  need  not  follow  the  tesamony  of  the  wit- 
nesaes  if  it  accurately  presents  the  aitnation. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent' 
Dig.  H  509,  510;  Dec.  Dig.  «=9228(1).] 

6.  Tbial  «=>251(2}  —  Instbuotionb  — Issues 

PBBSKNnO. 

Where  a  depositor  in  a  national  bank  sued 
for  deposits  which  bad  been  loaned  by  the  presi- 


dent contending  tliat  tito  president  was  acting 
for  the  bank,  while  the  bank  ccmtended  that  tbs 
president  was  acting  Individually,  and  that  the 
depositor  was  estopped  to  assert  liability  against 
It,  an  instruction  on  the  powers  of  national 
banks  is  not  necessary;  for  the  fact  tltat  tiie  de* 

?iositor  attempted  to  authorize  the  bank  to  per- 
orm  an  ultra  vires  act  in  lending  his  mon^ 
did  not  authorize  the  president  to  appropriate 
tbe  funds  and  excuse  the  bai^  from  liamlity  for 
his  missppropriation. 

[Ed.  Note^For  otiwr  cases,  see  Trial.  Cent 
DigTl  S89;  Dec.  Dig.  4^>261<2).] 

6.  TBXAL  4s»191(2)— IiraTBUCTIONB— AsauHF- 

HON  or  FAora 
In  an  action  against  a  national  bank  to  re- 
cover deposits,  the  bank  contended  that  the  de- 
positor  consented  to  the  act  of  the  preudent  in 
loaning  his  deposits,  and  that  he  was  estopped 
to  assert  the  Bability  of  the  bank.  The  coort 
charged  that  an  estoppel  is  that  by  which  a  per- 
son oy  his  own  act  which  he  has  committed 
precludes  him  from  asserting  the  truth.  Other 
portions  of  the  charge  clearly  showed  that  tbe 
court  did  not  assume  that  plaintiffs  testimony 
at  trial  ^as  true,  and  that  the  statement  on 
which  the  estoppel  was  based  was  nnbrne. 
Held,  that  the  dum  waa  not  erroneons  as  as- 
suming that  plaintiff's  testimony  at  trial  was 
true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  422,  420;  Dec.  Dig.  «=>191(2).] 

7.  Estoppel  «b352  —  Bqttitable  Estoppel— 
Definitiow. 

An  "estoppel"  may  be  defined  as  where  a 
man  is  concluded  and  forbidden  to  speak  against 
his  own  act  or  deed,  though  it  is  to  say  the 
troth  (quoting  Words  and  Phrases,  Estoppel)'. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  «S  121-125,  127;  Dec.  IMg.  «=»ife.i 

8.  Appeal  and  Ebbob  <^1170(9)— Bbtxkw— 
Instbuctions. 

Where  the  instructions  correctly  preoeot  tiM 
law,  a  judgment  will  not  be  rmned  tat  men 
technical  inaccoracieSL 

[Ed.  Note." For  other  eases,  see  ^pul  and 
Error.  Cent  Dig.  H  MeeTiHS:  Dec  UUi. 
1170^).] 

In  Banc  Appeal  from  Circuit  Court,  Dong- 
las  County ;  J.  W.  Hamilton,  Judge. 

Action  by  M.  S.  Doerstler  against  the  First 
National  Bank  of  Boseburg,  a  corporation. 
From  a  judgment  for  plalntllf,  defendant  ap- 
peals. Affirmed. 

This  is  an  action  to  recover  tbe  balance  doe 
on  alleged  deposits  made  In  defendant  bank. 
The  complaint  alleged,  In  substance,  that  for 
many  years  prior  to  April  27,  1911,  plaintUr 
had  hoea  a  depositor  of  defendant  bank,  and 
that  upon  that  date  be  bad  on  d^)08lt  $5,- 
365.90;  that  since  said  date  defendant  has 
paid  htm  upon  said  deposit  the  sum  of  $6.90. 
and  DO  more,  leaving  a  baian{»  due  him  of 
$5,359,  for  which  he  prays  Judigm^it,  togeth- 
er with  Interest  Tbe  answer  denied  ttiat 
plalntltt  bad  on  deposit  the  sum  stated,  or 
that  there  was  any  sum  whatever  due  bim 
from  defendant  For  a  further  answer  de- 
fendant alleged  that  It  was  a  duly  antbotized 
national  bank;  that  on  June  17,  1911,  It  sold 
all  its  assets,  except  certain  overdue  notes 
and  accounts,  and  Its  good  will  to  the  Doug- 
las National  Bank,  which  assumed  the  de- 
posit accounts  of  defendant;  that  at  said  date 
plaintiff  had  on  deposit  with  defendant  tbe 
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mm  at  fOLfiO,  and  no  more,  which  the  Douglas 
National  Bank  afterwards  paid  him.  There 
was  also  a  plea  of  accoimt  stated.  Another 
defeoae  set  forth  was  that  plaintiff  requested 
T.  R.  Sheridan,  the  president  of  defendant, 
to  loan  his  money,  and  authorized  Mm  to 
withdraw  It  for  that  purpose,  and  that  there- 
upon and  long  prior  to  the  sale  of  the  de- 
fendant bank  to  the  Douglas  National  Bank 
Sheridan  withdrew  from  the  bank  and  loan- 
ed for  plaintiff  the  following  sums:  $460 
loaned  to  B.  C.  Agee,  $1,700,  to  A.  M.  Kelsey, 
and  $1,760,  to  T.  R.  Sheridan;  that  said 
sums,  aggregating  $3,929.  were  all  the  funds 
of  plaintiff  deposited  In  the  defendant  bank, 
excwt  $6.90  paid  to  plaintlfl  as  aforesaid; 
titat  Sheridan,  acttng  solely  as  the  agaat  of 
plaintiff,  took  the  notes  of  the  parties  to 
whom  the  loans  were  made,  Inserted  them 
in  an  enTelop^  marking  It  with  the  name  of 
tlie  plaintiff,  and  placed  tliem  in  the  vaults 
of  defendant  for  safekeeping  at  th»  request 
of  and  for  the  sole  use  and  ben^  of  plaln- 
tlfT;  that  these  notes  were  never  mingled 
with  the  securltieB  of  the  bank,  but  won  kept 
separate  and  apart  In  that  portion  of  the 
TSTilta  deroted  entirely  to  the  safe-keeping 
of  papers  belonging  to  customers,  being  treat- 
ed by  defendant  and  Its  employds  as  private 
property*  and  In  no  sense  as  belonging  to  de- 
fendant Then  tbllows  a  plea  of  estoppel 
based  upon  the  answer  of  plaintiff  to  a  cir- 
cular letter  sent  to  him  by  B.  W.  CkK>dhart, 
United  States  bank  examiner,  which  letter 
and  auswer  mutatis  mutandis  are  identical 
with  the  letter  and  answer  referred  to  in 
Carlon  v.  First  National  Bank,  80  Or.  S39, 
157  Pac  8Q0,  and  are  therefore  not  quoted  In 
frUL  The  plaintiff  filed  a  reply  putting  In 
Issue  all  the  new  matter  In  the  answer  ex- 
cept that  he  admitted  signing  the  answer  to 
the  letter  sent  him  by  the  bank  examiner. 
Concerning  that  matter  his  reply  is  as  fol- 
lows: 

"ThEt  at  all  times  mentioned  in  the  complaint 
and  answer  in  this  caae  T.  R.  Sberidan  was 
and  is  the  duly  elected,  qnalided,  and  acting 
president  of  the  First  National  Bank,  and  its 
chief  executive  officer,  having  the  actual  man- 
agestent  and  ccmtrol  oi  said  bank :  [that  the 
businen  transacted  between  plaintiff  and  de- 
fendant was  almost  exclusively  done  through 
said  Sheridan  as  the  president,  agent,  and  rep- 
resentatiTe  of  said  bank ;  that  while  plaintifl 
was  a  depositor  of  said  bank,  and  prior  to  April 
27,  1911.  the  said  Sheridan,  as  president  of  de- 
fendant bank.  Informed  plaintiff  that  the  bank 
eoold  lend  some  of  the  funds  of  plaintiff  then  on 
depoeit  in  said  bank,  so  as  to  earn  for  plaintiff 
6  per  cent,  per  annum,  and  that  at  any  time 
plaintiff  desved  to  use  said  funds  said  bank 
ooald  call  them  in  upon  30  days'  notice:  that 
thereafter  the  said  bank  rendered  to  plaintifC 
Btatpmenta  of  account  showing  that  certain 
funds  of  plaintitE  had  been  loaned  b;r  eaid  bank, 
but  said  bank  never  informed  plaintiff  as  to  the 
names  of  borrowers  of  said  funds,  or  the  nature 
of  am  security  taken,  or  the  length  of  time  any 
sodi  loan  was  to  ran  or  of  any  other  particu- 
lars regarding  the  same,  and  plaintiff  believed 
from  said  statements  and  from  the  representa- 
dons  theretofore  made  to  plaintiff  through  said 
Sheridan  ^t  said  bank  had  loaned  plalntifTs 
funds,  and  that  plafutiff  could  at  any  tSmt  oIh 


tain  such  funds  from  said  bank  by  giving  80 
days'  notice,  and  tliat  plaintiff  would  receive  in- 
terest upon  said  funds;  that  said  bank  never 
delivered  to  plaintiff  any  promissory  note  or  oth- 
er security  or  evidence  relating  to  any  such  al- 
leged loans,  and  plaintifF  was  thereby  led  to  be- 
lieve, and. did  believe,  that  all  securities  taken 
for  any  such  allcsed  loans  were  taken  in  the 
name  of  said  bank,  and  plaintiff,  becauae  of  said 
repreaentations  of  said  Sheridan,  did  not  ex- 
pect said  bank  to  turn  any  such  security  or  se- 
curities over  to  plaintiff,  but  plaintiff  was  at 
all  times  led  by  said  bank  to  beueve  and  did  be- 
lieve that  plamtiff  was  simply  to  look  to  said 
bank  for  bis  money ;  that  because  of  the  fore- 
going facts,  when  plaintiff  received  from  said 
bank  statements  showing  that  some  of  plaintiff's 
funds  had  been  loaned,  plaintiff  made  no  objec- 
tion, but  relied  upon  the  said  representations;] 
that  when  the  defendant  bank  ceased  business 
in  June,  1911,  it  was  stated  by  the  officers  of 
the  defendant  bank  and  the  officers  of  the 
Douglas  National  Bank  of  Rosebnrg,  Or.,  that 
the  said  banks  bad  consolidated,  and  for  that 
reason  plaintiff  believed  that  the  consolidated 
bank  would  still  be  responsible  for  his  funds, 
and  did  not  learn  until  long  afterwards  that 
the  defendant  bank  had  really  gone  out  of  busi- 
ness, and  that  the  pretended  consolidation  was 
not  a  consolidation  in  fact,  but  that  the  said 
Douglas  National  Bank  had  simply  taken  over 
certain  securities  formerly  held  by  the  defend- 
ant bank,  and  had  become  responsible  tor  cer- 
tain specific  deposits  of  the  defendant  bank; 
[that  the  plaintiff  never  learned  until  lon^  after 
the  closing  of  the  defendant  bantt  that  it  was 
claimed  by  the  said  bank  or  by  said  Sheridan 
^at  the  said  Sheridan  had  personally  taken 
plalntifra  funds  in  the  manner  set  forth  in  de- 
fendant's answer  herein;  that  plaintiff  never 
ratified  or  acquiesced  in  said  alleged  taking  of 
his  funds ;  that  plaintiff  never  In  any  way  au- 
thorized the  said  Sheridan  to  withdraw  any 
funds  whatever  from  plaintUTs  account  In  said 
bank ;]  that  while  plaintiff's  account  with  de- 
fendant bank  was  active,  and  while  said  bank 
was  going  into  liquidation,  plaintiff  resided  in 
Curry  county,  remote  from  any  railroad  com- 
munication, said  bank  being  located  at  Rose- 
burg,  fand  plaintiff  was  not  informed  as  to  the 
condition  of  said  bank  or  as  to  the  fact  that  It 
was  going  into  liquidation,  but  at  all  times  be- 
lieved said  bank  to  be  a  atrong,  wealthy  insti- 
tution, and  its  officers  and%anagers  tboroughty 
honorable  and  responsible:]  that  plaintiff  is  in- 
formed and  believes,  and  Uiereforo  alleges,  that 
B.  C.  Agee  and  A.  M.  Kelsey,  who  are  mention- 
ed in  the  defendant's  answer  herein  as  persons 
to  whom  the  said  Sheridan  loaned  some  of  the 
funds  of  plaintiff,  were  at  the  time  of  said  al- 
leged loans  business  assodates  of  the  said  Sheri- 
dan, and  if  the  said  Sheridan  paid  into  the 
hands  of  said  Agee  or  said  Kelsej  any  of  the 
funds  of  plaintiff,  it  was  done  largely  for  tba 
personal  benefit  of  said  Sheridan  and  done  with- 
out the  knowledge  and  consent  of  plalutlff; 
that  plaintiff  never  directly  or  iadirectly  an- 
thorized  the  said  Sheridan  as  an  Individual  to 
lend  any  of  the  plaintifrs  funds  or  withdraw 
any  part  thereof  from  defendant  bank  for  any 
purpose,  [and  never  authorized  said  bank  to  so 
dispose  of  plaintiff's  funds  that  he  would  no 
longer  be  able  to  look  to  said  bant  as  responsi- 
ble for  the  repayment  of  same,  but  the  only  ar- 
rangement as  to  the  lending  of  plaintiff's  mon- 
ey which  piftintiff  ever  made  with  defendant 
bank  was  that  defendant  bank,  in  consideration 
of  defendant  bank's  putting  a  part  of  plaintiff's 
money  to  work  to  earn  interest,  that  plaintiff 
would  not  call  for  the  same  except  upon  30 
days*  notice  to  defendant  bank;]  that  in  the 
month  of  June  or  July,  while  plaintiff  was  on  a 
visit  to  Hagerstown,  Ind.,  plaUitiff  ^received  the 
letter  set  out  on  page  5  oi  said  answer,  of  R. 
W.  Ooodbard,  national  bank  examiner:  that 
natber  at  the  time  of  the  receipt  of  said  letter 
nor  until  long  afterwards  did  plaintiff  receiva 
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any  notice  or  knowledge  tliat  the  -defeodant 
bank  was  lignidating  Its  affairs  or  proposed  to 
go  ont  of  business,  [and  when  aaid  letter  was  re- 
ceived  hy  plaintiff,  plaintiff  assnmed  tbat  the 
same  was  a  mere  banking  fonnalit;,  did  not 
carefnlly  read  the  same,  and  did  not  understand 
that  the  object  thereof  was  to  cause  plaintiff  to 
release  the  defendant  bank  from  responsibility 
for  said  allefced  loans ;]  that  the  statement  ap- 
pended to  said  letter  which  was  signed  by  plain- 
tiff was  prepared  by  said  Goodhart,  ready  for 
plaintifTs  signature,  [and  plaintiff  signed  the 
eame  witbont  understanding  the  real  meaning 
thereof:  that  plaintiff  aapposed  that  sign- 
ing said  letter  be  was  simmy  ratifyiiv  the  mak- 
ing of  loans  from  plaintitfa  funds  by  defendant 
bank  under  the  arrangement  hereinbefore  men- 
tioned, and -that  plaintiff  would  still  have  the 
right  at  any  time  upon  30  days*  notice  to  de- 
mand said  funda  from  said  bank;  that  the  plain- 
tiff received  his  early  edacation  in  the  German 
language,  his  knowledge  of  the  English  language 
is  limited ;  that  he  is  nnacquainted  with  bank- 
ing methods  and  business  forms  generally,  and 
when  he  signed  said  statement  did  not  under- 
stand that  the  language  of  said  statement  had 
the  meaning  which  it  is  now  alleged  is  conveyed 
thereby;  tbat  plaintiff  never  intended  to  re- 
lease defendant  bank  from  liability  for  any  of 
the  funds  which  he  had  deposited  with  said 
bank,  but  only  Intended  to  ratify  any  loans 
which  said  bank  had  made  to  the  extent  that 
plaintiff  would  not  seek  to  withdraw  any  of  said 
funds  without  30  days'  notice ;  that  plaintiff  is 
informed  and  believes,  and  therefore  alleges, 
that  the  said  Goodhart  at  the  time  of  writing 
said  letter  to  plaintiff  knew  tliat  said  bank's 
affairs  were  not  in  sound  condition,  and  knew 
that  the  said  T.  R.  Sheridan,  its  president,  was 
in  failing  circumstances,  and  had  been  with- 
drawing from  the  accounts  of  various  depositors 
of  aaid  bank  large  sums  of  money  for  the  per- 
Bonal  use  or  benefit  of  aaid  Sheridan,  under  pre- 
tense of  making  loans  therefrom,  and  the  said 
Goodhart  at  all  times  concealed  said  knowledge 
from  this  plaintiff,  and  plaintiff  long  after  toe 
receipt  of  said  letter  believed  said  bank  to  be  a 
sound  and  responsible  financial  institution  and 
its  officers  reliable  and  trustworthy;  tbat  the 
said  Goodhart  thereby  deceived  plaintiff  by  bis 
silence,  and  caused  plaintiff  to  si^n  aaid  state- 
ment without  carefully  investigating  the  mean- 
ing thereof ;  that  bad  plaintiff  been  advised  aa 
to  what  the  facts  were,  tbat  said  bank  was  go- 
ing into  liquidation,  and  that  said  Sheridan's 
conduct  as  president  of  said  bank  bad  been  ir- 
regular or  corrupt,  plaintiff  would  not  have  si^- 
ed  said  statement  without  taking  legal  advice 
so  as  to  know  the  true  meaning  thereof;  that 
said  statement  did  not  express  plaintiff's  true 
intent  or  meaning,  and  the  signing  thereof  was 
due  entirely  to  misapprehension  and  deception ;] 
liiat  in  truth  and  in  fact  the  alleged  loans  men- 
tioned in  said  answer  were  really  misappropria- 
tions by  said  Sheridan  of  the  funds  of  said 
bank,  and  said  Sheridan  fraudulently  conceal- 
ed the  real  i^racter  thereof,  [as  said  Goodhart 
well  knew  when  he  addressed  said  letter  to 
plaintiff,  and  as  the  directors  and  other  officers 
of  said  bank  knew  or  could  have  known  had  they 
examined  or  scrutinized  the  affairs  of  said  bank 
and  the  conduct  of  said  Sheridan  as  president, 
as  it  was  at  all  times  their  duty  to  do.]" 

Plaintiff  moved  to  strike  out  all  tbose  por- 
tions of  the  reply  above  quoted  which  are  in- 
cluded In  brackets,  but  the  motion  was  over^ 
ruled.  UpoD  the  trial  defendant  excepted  to 
certain  instructions  given  by  the  court  and  to 
the  refusal  of  the  court  to  give  Instructions 
reQuested  by  defendant.  These  matters  will 
be  noted  In  tlie  opinion.  There  was  a  trial 
and  Terdi(^  for  tfatotifl,  and  deteidant  ap- 
peali. 


O.  P.  Ooshow,  of  Bosdniig;  for  ^ppdlant 
B.  h.  Bddy,  at  BosetHug,  for  zeqkoodfiot 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1-3]  Many  of  the  questions  raised 
on  tblg  appeal  have  been  settled  in  previous 
cases  arising  between  the  defendant  and  otli- 
er  depositors.  The  motion  to  strike  out  por- 
tions of  plaintiff's  reply  to  defendant's  plea 
of  estoppel  was  properly  overruled.  As  held 
in  Carlon  v.  First  National  Bank,  supra,  and 
Verrell  v.  First  National  Bank,  80  Or.  550, 
157  Paa  813,  the  bank  examiner  was  not  the 
agent  of  the  bank,  and  no  statement  to  Mni 
would  estop  the  plaintiff  from. asserting  the 
facts  in  an  action  between  him  and  the  bank. 
The  plaintiff,  however,  assuming  the  facts  to 
be  well  pleaded,  replied  by  showing  that  he 
was  not  in  possession  of  all  the  facts  when 
he  signed  the  certificate  requested  by  the 
bank  examiner,  and,  while  the  matter  plead- 
ed is  somewhat  prolix,  we  tliink  it  Is  rele- 
vant. The  circumstances  were  not  fully  and 
fairly  stated  In  the  letter  written  by  the 
bank  examiner,  and  the  certificate  at  the  bot- 
tom which  plaintiff  was  requested  to  sign 
was  evidently  framed  so  as  to  entrap  the 
plaintiff  into  an  affirmative  answer.  He  was 
requested  to  sign  if  the  statement  appended 
was  correct  It  would  have  been  but  fair  if 
the  examiner  had  fuUy  stated  the  exact  con- 
dition of  affairs  as  t>etween  the  bank  and 
Sheridan,  and  then  asked  the  plaintiff  to 
write  a  reply  instead  of  making  a  partial 
statement  of  the  circumstances  and  confining 
plaintiff  to  a  "yes  or  nothing"  answer.  The 
other  questions  raised  upon  the  testimony 
are  discussed  in  the  cases  above  cited,  and 
need  not  here  be  considered.  Taking  the 
plaintiff's  testimony  aa  a  whole,  it  tends  to 
show  that  he  was  dealing  with  Sheridan  aa 
a  representative  of  the  bank,  and  supposed 
tliat  It  was  the  bank  which  was  to  loan  hla 
money  for  him.  Granted  that  he  was  pre- 
sumed to  know  as  a  matter  of  law  what  nei- 
ther laymen  nor  lawyers  usually  know  as  a 
matter  of  fact,  namely,  that  the  bank  could 
not  loan  his  money  for  him,  It  does  not  fol- 
low that  one  of  the  officers  of  the  bank  bad 
a  right  to  use  iiia  official  position  and  the 
bank's  apparent  responsibility  as  a  false  tok- 
en to  get  plaintiff's  money.  No  doubt,  the 
method  by  which  the  bank  would  draw  the 
money  when  a  loan  was  made  was  rather 
iiazy  in  his  mind ;  as  bis  letters  introduced 
In  evidence  show  that  he  Is  an  uneducated. 
Ignorant  rancher.  He  knew  that  the  bank 
bad  his  money  and  was  responsible,  and  tbe 
president  of  the  bank  in  its  place  of  bu^ness 
told  him  that  he  could  loan  it  for  him  at  0 
per  cent.  To  him,  as  to  most  ignorant  people, 
the  president  was  the  bank.  As  be  expresses 
It  In  his  crude  way,  "I  supposed-  the  bank 
would  be  security  for  tbe  money;"  that  is, 
he  supposed  that  he  was  dealing  with  the 
bank,  and  that  it  was  responsible  and  able 
to  replace  his  money  vrithln  SO  days  It  be 
called  for  it.  Had  be  presented  a  certificate 
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of  deposit  for  payment  and  Sheridan  bad 
aold  to  blm,  "I  will  pay  the  certificate  next 
week,"  neither  he  nor  any  one  else  would  have 
onderatood  that  Sheridan  intended  to  pay  It 
cot  of  bis  own  pocket,  and  when  Sheridan 
bmSA,  **!  will  loan  your  money  and  pay  you 
8  vet  cent,  interest,"  he  naturally  supposed 
Qiat  Sheridan  was  speaking  for  the  bank, 
and  no  doubt  Sheridan  Intended  that  be 
should  so  bellere.  Assuming  that  there  was 
tedmicftl  error  In  the  Instructions,  we  would 
atill  be  disposed  to  affirm  the  Judi^oent  iuder 
tbe  provisions  of  section  8,  art  7,  of  our 
Constitution  as  amended;  but  there  Is  i» 
reversible  error  if  we  take  the  instructions 
as  a  whole. 

[4]  The  first  objection  to  the  Lostructions 
is  that  the  court,  In  stating  what  the  plain- 
tiff claimed,  used  the  following  laognage: 
"And  that  Mr.  Sheridan  told  him  [plalntlfC] 
tbat  he  would  lend  the  money  for  him  at  a 
premium."  Whereas  the  plaintiff  had  actual- 
ly employed  this  language:  "So  he  told  me 
he  would  loan  It  out  for  me  and  give  me  6 
per  cent,  interest"  TbB  court  waa  not  at- 
tonpting  to  quote  the  testimony  verbatim, 
but  in  a  general  way  to  call  the  attention  of 
the  jury  to  the  Issue  between  the  parties,  and 
the  use  of  the  word  "premium"  Instead  of  "9 
per  oent.  Interest"  could  not  mislead  the  jury. 

IS]  It  Is  next  objected  that  the  court  did 
not  give  an  Instruction  correctly  defining  the 
limitations  upon  the  powers  of  national 
banks.    There  was  no  occasion  for  such  an 
Instruction  under  the  pleadings  or  evideDce. 
Tbe  plaintiff's  contention  was  that  he  had 
deposited  his  money  in  the  bank,  and  the 
bank  bad  refused  to  repay  him.  The  defend- 
ant's contention  was  that  plaintiff  had  au- 
thorized Sheridan  personally  to  draw  it  out 
and  loan  it,  and  that  he  had  drawn  It  out 
pursuant  to  such  authority.    Tbe  plaintiff 
takes  Issue  here,  and  claims  that  he  did  not 
authorize  Sheridan  personally  to  loan  the 
money,  but  that  such  authority  waa  given  the 
bank,  and  that  Sheridan,  the  principal  officer 
of  the  bank,  drew  it  out  and  misappropriated 
It    If  plaintiff  made  Sheridan  his  agent  to 
loan  the  money  and  withdraw  It  from  the 
bank  for  that  purpose,  and  he  did  so,  the 
bank  is  not  liable,  and  the  court,  in  effect, 
so  instructed.   If  he  attempted  ta  make  tbe 
bank  Ms  agent,  and  Its  president  drew  out 
the  money  and  misappropriated  it,  no  matter 
vfhat  the  bank's  Umittitlons  as  to  lending 
money  for  others  may  be,  it  is  liable  for  the 
money  so  unlawfolly  withdrawn.  It  does  not 
follow  tbat,  because  plalntttC  attempted  to 
glTe  the  bank  antbority  to  do  an  act  in  ra- 
tion to  bis  deposit  tbat  was  ultra  vires,  an 
officer  of  the  bank  oould  withdraw  an  amount 
of  money  equal  to  plalntUTs  deposit,  charge 
It  iq>  against  plalntUC,  and  convert  it  to  his 
own  use.   As  remarked  by  Judge  Deady  in 
United  States  v.  Bandall,  1  Deady.  624.  Ped. 
Cas.  No.  16,118,  when  a  postmaster  was 
ODDvlcted  (tf  stealing  gold  dnst  from  the  Unit- 


ed States  mails,  and  the  contention  was  made 
tbat  gold  dust  was  not  mailable  matter.  "Be- 
cause gold  dust  Is  not  mailable,  it  does  not  fol- 
low tbat  It  Is  not  stealable."  So  here  It  does 
not  follow  that  because  tbe  bank  bad  no  right 
to  act  as  a  broker  for  plaintiff,  and  bis  al- 
leged authorization  of  it  to  do  so  was  void, 
the  president  of  tbe  bank  could  steal  an 
amount  and  cover  the  theft  by  charging  it 
against  plaintiff's  balance,  and  thereby  re- 
lieve bis  bank  of  liability.  Whether  the  bank 
under  the  circumstances  could  lawfully  have 
loaned  tbe  money  for  plaintiff  Is  a  matter  of 
no  importance.  It  says  tbat  it  did  not  loan  it, 
and  plaintiff  says  it  did  loan  it,  so  the  whole 
question  comes  down  to  this:  Did  plaintiff 
authorize  Sheridan  personally  as  his  agent 
to  draw  out  and  loan  the  amount  of  his  de- 
posit? This  the  court  left  to  the  jury,  and  it 
has  found  tbat  be  was  not  so  authorized. 

[6,  7]  Exception  Is  taken  to  some  language 
used  by  tbe  court  in  Instructing  tbe  Jury 
upon  the  law  of  eatoiqiel.  There  are  some 
expressions  In  this  part  of  the  charge  which 
taken  alone  might  seem  to  have  a  tendency 
to  mislead,  bnt  when  considered  with  the 
contract  this  cannot  be  said  to  be  their  effect. 
The  whole  of  the  court's  diarge  on  that  sub- 
ject is  as  follows: 

"The  defendant  tben  also,  as  I  have  already 

told  you,  has  pleaded  that  which  is  denominated 
as  estoppel.  And  you  will  remember  the  fact 
alleged  with  regard  to  that  particular  defense 
is  this:  That  npon  the  inspeetov,  Goodbart, 
sending  to  the  plaintiff  a  letter  making  Inquiry 
as  to  tbe  matter  of  these  particular  charges 
against  his  accooot,  he  answered  as  has  already 
been  read  to  yoa  with  regard  to  it  And  it  is 
alleged  in  the  answer  that, for  this  reason  the 
plaintifl  la  estopped ;  that  is',  by  his  own  answer. 
What  is  meant  by  that  is  that  he  is  prevented 
from  asserting  his  right  or  his  claim  to  this  par- 
ticular money,  because  he  made  the  answer 
which  he  did,  and  it  becomes  necessary  for  me, 
gentlemen,  to  explain  the  law  applicable  to  that 
particular  feature  of  the  case.'and  it  is  also  quite 
an  important  matter  of' the  law  for  you  to  con- 
sider in  applying  it  to  the  facts  in  this  case.  I 
cannot  better  Olnstrate  the  proposition  of  estop- 
pel, gentlemen,  than  by  this:  We  will  suppose 
that  one  of  you  jurors  owned  a  horse,  and  an- 
other person,  a  third  party,  came  by  and  made 
a  bargain  with  yet  some  one  dse  for  the  horse, 
in  your  presence,  the  horse  being  yours,  and  you 
stood  by  and  allowed  tbe  purchaser  to  pay  his 
money  for  your  horse  and  take  it,  supposing  that 
it  belonged  to  the  seller,  whereas,  in  truth  and 
in  fact,  it  belonged  to  you;  tbe  law  says  that 
under  such  circumstances  as  that,  although  the 
horse  belonged  to  you  in  fact,  you  could  not  now 
assert  it,  because  it  would  be  fraud  and  imposi- 
tion upon  the  person  who  was  led  to  pay  his 
money  for  the  horse  when  you  by  acting  at  the 
time  could  have  prevented  it.  And  the  law  says 
that  an  estoppel  is' that  in  which  a  person  by 
his  own  act  which  he  has  committed  precludes 
himself  from  asserting  tbe  truth;  and  what  they 
intend  to  say  hy  this  answer  is  that  the  plaintiff 
in  this  case,  being  asked  at  the  time  as  to  the 
facts  in  the  matter,  tbat  be  did  not  assert  the 
truth,  that  is,  contrary  to  wbat  he  now  says,  and 
for  that  reason  he  is  estopped  to  state  the  truth, 
that  is,  to  recover  the  money.  Plaintiff  says  it 
belonged  to  him,  he  did  not  authorize  Sheridan 
to  make  this  loan  to  bimsdf  or  these  parties,  and 
says  he  was  dealing  with  the  bank.  They  say 
that  be  should  have  said  tbat  at  tbat  time.  Now 
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as  to  that,  gentlemen,  I  state  to  yon  that  if  you 
find  under  the  law  as  I  shall  give  the  same  to 
yoa  in  this  case  that  the  plaintiff  haB  deposited 
the  money  as  claimed  in  this  bank,  and  that 
there  is  still  due  him  an  amount  of  money,  if  you 
find  that  under  the  law  as  I  shall  give  it  to  yon, 
applying  it  in  this  case,  then  he  Is  not  estopped 
in  this  case  to  assert  bis  rights  and  to  recover 
whatever  you  may  find  to  be  due  him.  This  let- 
ter, which  you  have  seen  and  which  has  been  ad- 
mitted—the plaintiff  admits  that  he  made  this 
answer— is  allowed  to  go  before  yon,  and  yon 
have  the  right  to  consider  it  It  is  in  the  nature 
of  a  declaration  made  by  hint,  you  giving  it  such 
credit  aa  you  may  deem  it  to  be  worth,  and,  after 
app^ing  It,  taking  the  answer  he  hu  made  and 
aU  of  the  drcnmstanees  In  the  case,  you  find  that 
the  evidence  ia  with  the  plaintiff,  that  the  facts 
are  as  be  claims  them  to  be  in  regard  to  that 
contract  or  the  authority  which  was  given  to 
tiie  bank,  then,  notwithstanding  the  fact  that  he 
may  have  written  the  letter  and  whkh  he  admits 
that  he  did,  be  still  would  be  entitled  to  recover 
what  you  find  due  him  in  this  action.  The  reason 
for  that  is  that  the  bank  inspector  did  not  repre- 
sent the  bank.  And  it  is  not  in  evidence  that 
the  bank  In  any  way  changed  its  position  by  rea- 
son of  any  answer  that  the  plaintiff  made.  And 
BO  I  say  to  you  that  so  far  as  being  estopped, 
conclusively  estopped,  to  assert  the  claim  which 
the  plaintiff  is  making  In  this  action,  he  is  not 
estopped  by  the  fact  that  he  has  written  that 
letter;  but  if  yon  should  find  from  the  evidence, 
and  you  have  a  right  to  consider  the  letter  for 
that  purpose,  that  he  authorized  Sheridan  to 
make  the  loan  or  loans,  and  that  the  dealing  was 
as  claimed  in  defendant's  answer  as  set  forth, 
if  yon  find  that  fact  by  preponderance  of  the 
evidence,  then  the  plaintiff  could  not  recover  in 
the  case.  And  I  instruct  you  in  connection  with 
that  fact  that  you  have  a  right  to  consider  the 
transaction,  where  it  took  place,  the  manner  of 
dealing,  under  the  circumstances,  dealing  with 
the  bank,  and  then  make  up  your  mind  from  all 
of  the  evidence  in  the  case  as  to  whether  or  not 
the  plaintiff  authorized  Sheridan  to  take  this 
money  from  the  bank,  or  whether  he  gave  au- 
thority to  the  bank  to  lend  his  money  ae  he  stat-  : 
ed.  And  I  instruct  you  that,  if  he  did  authorize 
the  bank  to  lend  his  money,  that  would  not  an- 
thorize  Sheridan  or  any  officer. of  the  bank  to 
appropriate  bis  money." 

In  defendant's  vieW'  ef  the  case  tbe  rice 
of  this  InstructioD,  tbe  sting  in  the  tall  of 
Hie  scorpion,  bo  to  speak,  la  embodied  In 
these  .words: 

"And  the  law  says  that  an  estoppel  Is  that  in 
which  a  person  by  his  own  act  which  he  has  com- 
mitted precludes  him  from  aBsertin|;  the  truth; 
and  what  they  intend  to  say  by  this  answer  is 
that  the  plalntlit  in  this  case,  bung  asked  at  the 
time  as  to  the  facts  in  the  matter,  that  he  did  not 
assert  the  truth,  that  Is,  contrary  to  what  he 
now  says,  and  for  that  reason  he  is  estopped  to 
state  tbe  truth,  that  is,  to  recover  tJie  money. 
Plaintiff  says  it  belonged  to  l^im,  he  did  not  au- 
thorize Sheridan  to  make  this  loan  to  himself  or 
these  parties,  and  says  he  was  dealing  with  the 
bank.  They  say  that  he  should  have  said  that 
at  that  time." 

If  we  atibatltote  the  word  "fiict"  for 
"truth,"  the  Instruction  would  substantially 
conform  to  Mr.  Bouvler's  definition  of  an  es- 
toppel, which  he  declares  to  be  primarily: 

*7he  preclusion  of  a  person  from  asserting  a 
fact  by  previous  conduct  Inconsistent  therewith 
on  his  ovra  part,  or  the  part  of  those  under 
whom  he  claims,  w  by  an  adjudieadon  upon  his 
rights  which  be  cannot  be  allowed  to  call  in 
question." 


While  this  definition  may  cover  many  in- 
stances, It  Is  too  narrow  to  cover  alL  A 
more  comprehenslTe  one  Is  given  in  Demarest 
V.  Hopper,  22  N.  J.  Law,  690,  quoted  with 
many  others  of  like  character  in  8  Words 
and  Phrases  under  this  title: 

"An  estoppel  Is  where  a  man  is  concluded  and 
forbidden  by  law  to  speak  against  his  own  act  or 
deed;  yea,  even  though  it  is  to  say  the  truth." 

Standing  alone,  that  part  of  the  deflnttion 
gifm  by  the  court  In  the  instant  case  would 
be  misleading,  but,  taking  the  ynhxAe  Instmc* 
tlon  together,  it  Is  apparent  that  the  court 
did  not  assume  the  truth  of  the  statement 
made  by  plaintiff  upon  the  witness  stand  in 
explanation  <^  his  contradictory  statanent 
made  to  the  bank  examiner.  For  Instance, 
Uie  court  said  in  defining  estcpp^:. 

"What  is  meant  by  that  is  that  he  [plaintUQ 
is  prevented  from  asserting  his  right  or  his  claim 
to  this  particular  money  because  he  ntade  the 
answer  whidi  he  did** 

— referring  to  plaintiff's  answer  to  the  Good- 
hart  letter,  and  again: 

"Plaintiff  says  It  belonged  to  him;  he  did  not 
authorise  Sheridan  to  piahe  tbe  loan  to  himself 
or  these  parties.  Th^  say  he  should  have  said 
that  at  tiiat  time." 

Forther,  it  will  be  seen  from  that  part  ta 
the  diarge  first  quoted  that  the  court,  while 
holding,  as  this  omrt  held  in  previous  cases, 
that  tlie  letter  was  not  technically  an  estop- 
p^.  Instructed  the  jury  in  effect  that  they 
coidd  consider  it  for  the  purpose  of  determin- 
ing the  question  as  to  whether  the  plaintiff 
bad,  In  fact,  authorized  Sheridan  to  with- 
draw the  money,  and  that,  if  they  found  such 
to  be  the  case,  the  plaintiff  could  not  recover. 
Tbe  effect  of  the  whole  charge  upon  this  sub- 
ject was  to  submit  to  the  jury  the  qu^tion  of 
the  truthfulness  of  bis  statements  made  in 
the  letter  to  the  banfc  examiner.  We  do  not 
think  that,  considered  as  a  whole,  the  instruc- 
tion contains  reversible  error  or  that  the  Jury 
could  have  been  misled  by  it 

18]  Other  obJectloDs  are  urged  to  expres- 
sions used  by  the  court  in  its  instructions, 
but,  In  our  opinion,  they  go  merely  to  their 
technical  accuracy.  If  in  the  hurry  of  a  nisi 
prins  trial  every  word  and  sentence  were 
weighed  by  this  court  with  an  eye  singled  to 
discover  technical  defects,  there  would  be 
scarcely  a  law  case  brought  here  which  would 
not  be  reversed,  but  such  is  not  the  duty  of  an 
appellate  court.  Here  the  question  is:  Were 
the  issues  fairly  and  fully  given  to  the  jury, 
was  the  law  correctly  stated  to  them,  and  if 
it  transpires  that  the  charge  is  In  any  re- 
spect Inaccurate,  was  such  inaccuracy  of 
such  a  character  that  It  might  have  changed 
the  result  of  the  verdict?  We  do  not  find 
such  a  state  of  affairs  In  this  case.  As  we 
view  It,  there  was  but  one  question  tor  the 
Jury  to  decide,  and  that  was  whether  the 
plaintiff  authorized  Sheridan  aa  an  individu- 
al and  as  his  agent  to  draw  against  his  de- 
posit In  the  bank  and  to  loan  the  money  so 
withdrawn.  If  he  did  not,  he  should  recover. 
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and  tbe  vwdtot  was  rlgbt;  and  tbla  Issue,  as 
well  as  the  niles  by  wblch  tbe  erldeuce 
should  be  weighed,  were.  In  onr  opinion,  fair- 
ly stated  without  substantial  error. 
Tbe  Judgment  Is  afBrmed. 


CITY  OB"  WOODBUBN  v.  PUBWO  SERV- 
lOB  OOMHISSION  OV  OREGON  et  aL 

(Supreme  Court  of  Oregon.   Dec.  5,  1916.) 

1.  COWSTiTUTlONAIi  I/AW  <5=581— POLIOE  POW- 
KS. 

When  an  owner  devotes  his  property  to  a  ase 
in  which  the  pnblic  has  an  interest,  he  mnst  sub- 
mit to  be  regulated  and  controUed  by  the  public 
for  the  conunon  good. 

[Ed.  Note.— For  other  caaes,  see  Coostitutional 
Law,  Cent  Dig.  1 148;  Dec  Dig.  «=>81.] 

2.  Public  Slavics  ComnsszoHs  4=97— Bxoii- 
UTioH  or  Raizs. 

The  regulation  of  rates  for  the  purpose  of 
promoting  the  public  health,  comfort,  safety,  and 
welfare  is  an  exercise  of  the  police  power  of  the 
■OTereign. 

[Ed.  Note.— For  other  cases,  see  Public  Service 
Commissions,  Dec.  Dig.  «=»7.] 

3.  GoKSrmmonAL  Law  ig=>135— Impaibmirt 
or  CoNTBACTS— Tbuifhone  Rates. 

If  a  tele^one  company's  fraocbise  from  a 
dtT,  limiting  rates  to  be  charged.  Is  deemed  a 
contract,  the  mere  fact  that  it  was  made  prior 
to  the  enactment  of  tha  Public  Utility  Act  (Laws 
IMl,  p.  4^,  and  before  the  state  attempted  to 
regowte  such  rates,  does  not  debar  the  state 
&mn  increasing  tiie  rates  as  fixed  In  the  fran- 
chise, because  when  the  state  exercises  its  police 
power,  it  does  not  work  any  Impairment  of  obli- 
gation of  the  contract;  the  possibility  of  tbe  ex- 
ercise of  each  power  being  an  Implied  t«rm  of  the 
contract. 

[Ed.  Note. — For  other  cases,  see  Oonstltntional 
Law.  Gent  Dig.  ff  aSO-SNiOn.  Dig.  «=9l3S.] 

4.  Oonsvmmoif Ai.  Lav  ^»68(Z)— Ratb*Fiz- 
nve  Powaa— Dblboatiok  to  Municipautt, 

Since  the  right  to  regulate  rates  la  an  inher- 
ent element  of  aovereignty,  such  right  can  be  del- 
egated to  a  mnaielpaUty  only  by  dear  and  ez- 
presB  torma,  and  all  doubts  must  be  xesolTed 
against  the  municipality. 

[Ed.  Note.— For  other  cases,  see'tJonstltutional 
lAw.  Gent  Dig.  ||  108,  111.  112,  114;  Dec. 
Dig.  «s»63(2).] 

5.  Municipal  Coepobatiqns  «=364— Lbqisla- 
TiTB  ConTBOL— Home  Rxtls  Ohabteb. 

Const  art  11,  S  2.  providing  that  the  legal 
Toters  of  every  city  and  town  are  granted  power 
to  enact  and  amend  their  municipal  charter  sub- 
ject to  tbe  Constitution  and  criminal  laws  of  the 
state  of  Oregon,  and  forbidding  the  Legislative  As- 
sembly to  amend  or  repeal  any  charter  for  any 
municipality,  etc.,  does  not  extend  the  authority 
of  such  municipalities  over  subjects  not  properly 
municipal  and  germane  to  the  purposes  for  which 
municipal  corporations  are  formed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CoTjWtions,  Cent  Dig.  i|  166, 167;  Dec  Dig. 

&  MumOIFAI.  COBPOBATIOHS  4=»619  — Rkgu- 

uaiav  or  Ratcs. 
Tbe  right  to  regulate  rates  Is  a  matter  of 
general  concern,  and  does  not  pertsla  solely  to 

municipal  afifaira. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  S  13S9 ;  Dec.  Dig. 
619.] 


7.  Teuqbafhs  and  TkuoPHomES  ^w33(l)  — 

BEOUUTION  BT  MuRZOIPALnT  —  RXOTTtA- 

TioN  BT  State. 
Where  a  municipality  under  its  home  rule 
charter,  adopted  under  Const  art  11.  {  2,  grant- 
ed a  telephone  franchise  limiting  rates  to  be 
charged,  and  later  the  Public  Utility  Act  (Laws 
1911,  p.  483),  was  enacted,  the  Public  Service 
Commission  had  authority  tiiereunder  to  Buth(»- 
iie  the  company  to  charge  higher  rates. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
gd^Telephones,  Gent  Dig.  {  21 ;  Dec.  Dig.  <8=> 

8.  TEI.BQEAPH8  aud  Telbphoiies  «=>33(1)  — 
BEalTI.ATI0N— PUBUC  Sbkvice  Comuibbion, 

The  fallnre  of  the  Public  Service  Commission 
to  file  a  statement  of  valuation  mentioned  in  see- 
tiou  10  of  the  Public  Utility  Act  (Iaws  1911,  p. 
488)  does  not  affect  the  validity  of  an  order,  al- 
lowing a  telephone  company  to  charge  higher 
rates  than  those  stated  in  its  franchise,  since  the 
right  to  make  the  order  does  not  depend  upon  fil- 
ing the  statement  of  raluatlon,  and,  in  any 
event,  under  direct  provision  of  section  76  of  the 
act,  technical  omissions  are  immaterial. 

[Ed.  Note. — For  other  cases,  see  Telegrapba 
and  Telephones,  Gent  Dig.  i  21;  Dec  Dig.  «=> 
S3(l).] 

In  Banc.  Appeal  from  Circuit  Court,  Mar- 
ion County ;  Wm.  OaUoway,  Judge. 

Suit  b7  Uie  CUtr  of  Woodbum  against  the 
Public  Service  Gommlaslon  of  Oregon  and 
another.  From  Judgment  for  plaintiff,  de- 
fendants appeal  Reversed,  and  suit  dls- 
missed. 

Tbe  cit7  of  Woodbum  was  Incorporated  b7 
an  act  of  the  L^rlslatlve  AssemUy  in  1889 ; 
but,  on  June  SO,  1909,  the  legal  electors  of 
tbe  city  exercised  the  right  of  home  rule 
conferred  by  section  2  of  article  11  of  the 
state  ConstltutloQ,  and  amended  their  char- 
ter by  enacting  that  the  common  council  shall 
have  authorltj: 

*'To  grant  franchises  in,  throui^  and  upon  the 
streets  of  the  city  for  public  uses  and  public  ben- 
efits;" and  *'to  regulate  and  control  or  prohibit 
the  placing  of  pcjfes  for  electric  lights  or  other 
purposes,  and  tbe  suspension  of  electric  and  oth- 
er wir^  alow  on  cross  atreets  of  aaid  city,  and 
to  require  any  or  all  already  placed  or  saspended, 
either  In  limited  districts  or  throughout  the  en- 
tire city,  to  be  removed,  or  to  be  placed  in  such 
manner  as  it  may  designate  beneath  the  surfsoe 
of  the  streets  or  sidewalks." 

In  October,  mo,  the  common  council 
granted  by  ordinance,  and  the  United  Tele- 
phone Company  accepted,  a  franchTse  which 
permitted  the  company  and  its  suceeasora  to 
construct  and  maintain  telephone  poles  and 
wires  along  the  streets  of  Woodbum.  One 
section  of  the  franchise  fixed  the  monthly 
maximum  rates  to  be  diarged  for  telepbcmes. 
A  tel^bone  plant  was  installed  by  tbe  United 
Telephtme  Company,  but  afterwards  the  fran- 
chise and  plant  owned  by  It  were  transferred 
to  the  Western  Telephone  OtHnpany,  a  cor- 
poration, and  the  present  owner.  The  com- 
pany has  extended  Its  lines  beyond  tbe  bound- 
aries of  Woodbum.  and  It  renders  senice  to 
patrons  who  reside  without,  as  well  as  to 
customers  who  lire  within,  the  dty  limits. 
In  July,  1016,  the  Western  Telephone  Com- 
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pany  applied  to  the  Public  Service  Comrais- 
slon  for  permission  to  Increase  tbe  telephone 
rates.  After  glTlng  due  notice  to  hoth  the 
company  and  the  city,  a  public  hearing  waa 
held,  and  the  GomiiiisBlon  ordered  that  the 
company  be  permitted  to  Increase  its  rates 
on  condition  that  the  applicant  avoid  dupli- 
cation by  effecting  a  consolidation  of  its 
i^stem  with  a  competing  teleph<nie  plant, 
which  was  then  occupying  the  same  territory. 
The  two  telephone  plants  were  consolidated, 
and  then  on  December  1,  1915,  tbe  Public 
Service  Commission  directed  that  the  West- 
ern Telephone  Company  charge  a  spedfled 
schedule  of  rates.  The  tiuagea  spedfled  fn 
this  schedule  were  greater  than  the  rates  fix- 
ed In  the  frandiise,  and  for  that  reason  the 
dty  then  oHumenced  a  suit  to  vacate  the 
order  made  by  the  Public  Service  Commis- 
sion, and  to  enjoin  the  Western  Telephone 
Company  from  charging  any  greater  rates 
than  those  named  in  the  franchise  which  had 
been  granted  by  Qie  dty  of  Woodburn.  Aft- 
er a  trial  the  circuit  court  vacated  the  <«der 
of  Hie  Commlsi^on,  and  enjoined  the  com- 
pany from  exacting  any  diarges  in  eness  of 
the  amounts  spedfled  in  the  franchise.  Both 
the  Public  Service  Oonunissdon  and  the  West* 
ern  Telephone  Company  appealed. 

Charles  L.  McNary.  of  Salem,  for  appel- 
lant Western  Telephone  Co.  J.  O.  Bailey, 
Asst.  Atty.  Gen.  (Geo.  M.  Brown,  Atty.  Gen., 
on  the  brief),  for  appellant  Public  Service 
Commission.  Geo.  G.  Bingham,  of  Salem, 
and  Blaine  McCord,  of  Woodbum,  for  re- 
spondent. 

HARRIS,  J.  (after  stating  the  facta  as 
above).  The  decree  appealed  from  i3  predi- 
cated upon  the  argument  that  the  Public 
Service  Commission  was  without  power  to 
permit  the  tel^hone  company  to  charge  ur^ 
ban  customers  more  than  the  rates  named 
in  tbe  franchise,  which  the  dty  had  granted 
prior  to  the  creation  of  the  Public  Service 
Commission.  Before  proceeding  with  tbe 
discussion,  attention  will  be  called  to  some 
of  the  provisions  of  the  legislation  which  was 
designed  to  clothe  the  Commission  with  au- 
thority to  fix  the  rates  to  be  charged  for 
telephone  service.  An  act  to  define  public 
utilities  and  to  provide  for  rate  regulation 
was  passed  by  the  Legislative  Assembly  In 
1011  (chapter  279.  Laws  1911) ;  but  upon  the 
filing  of  a  petition  in  the  office  of  the  secre- 
tary of  state  the  measure  was  referred  to  the 
legal  voters  of  the  state  at  the  regular  gen- 
eral election  on  November  6, 1912,  when  they 
approved  the  act  by  a  majority  vote,  and  aft- 
erwards on  November  29,  1912,  the  Governor 
proclaimed  that  the  measure  was  the  law  of 
the  state.  Laws  1913,  p.  9.  The  Public 
Utility  Act  Is  similar  to  tbe  legislation  which 
has  been  adopted  in  most  of  the  states,  and 
confers  upon  the  Commission  the  power  to 
regulate,  telegraph,  telephone,  street  railroad, 
heat,  light,  water,  and  power  plants  so  that 
a  safe  and  adequate  servioe  may  be  rendered 


to  tbe  pubUe  at  reasonable  and  mflldait 
rates.  The  term  "public  utility"  embraces  ev^- 
ery  owner  operating  a  lelepbone  plant  ft>r 
the  public  ''and  wh^ber  said  plant  or  equli»- 
moit  or  part  thereof  is  wholly  wItMn  any 
town  fa  dty,  or  not"  Section  1.  Poww  to 
regulate  public  utilities  is  conferred  upon  a 
Commission  which  was,  at  that  tim^  called 
the  Railroad  Commission  of  Oregtm  (section 
but  is  now  known  as  the  Public  Servlca 
Commission  of  Oregon.  Chapter  241,  Laws 
lOlOL  Every  public  ntlll^  is  reQuired  to  fu^ 
ntah  adequate  and  aafs  service,  and  nnjost 
or  unreasonable  charges  are  pn^bited.  Tbe 
Commission  may  hold  a  bearing  i/tecttoa.  4Z)» 
on  the  complaint  of  patrons  tiiat  Qte  rates 
bdng  charged  are  unreasonable  (ff  nnjnstly 
discriminatory  (section  41),  or  on  tbe  com- 
plaint of  any  pnbUe  ntUity  "as  to  any  matter 
affecting  its  own  product  or  serried  (sec- 
tion 46).  or  an  Investigation  may  be  made  on 
tlie  motion  of  the  Commlsalon  (section  46); 
and  "if,  upon  sadi  InvestUcatiott,  any  rates 
*  *  *  fdull  be  found  to  be  unjust,  unrea- 
sonable, insuffident  or  nnjnsfly  discrimina- 
tory *  •  •  the  Commission  diall  have 
power  to  fix  and  order  substituted  therefor 
such  rate  or  rates,  *  *  *  as  shall  be  Just 
and  reasonable  •  •  • "  (Kcti<m  48 ;  and, 
furthermore,  the  Commission  "shall  deter- 
mine and  by  order  fix  reasonable  rate  or 
rates,  *  *  *  in  lien  of  those  found  to  be 
imjust,  unreasonable,  Insuffident  or  unjustly 
discriminatory  •  •  *  (Kctlon  SI).  Tba 
power  of  a  munldpallty  to  regulate  ntlUtles 
is  provided  tor  by  section  61  whldi  dedarea 
that: 

"Every  municipality  ihall  have  power— (1)  To 

determine  by  contract,  ordinance  or  otherwise 
the  quality  and  character  of  each  kind  kind  of 
product  or  service  to  be  furnished  or  rendered  by 
any  public  atility  faroiBhing  any  product  or 
service  within  said  municipality  ana  aO  other 
terms  and  condltionB  not  inconsistent  with  the 
act  upon  wbich  such  public  utility  may  be  per- 
mitted to  occupy  the  streets,  highways  or  other 
public  property  within  such  manic^Uty  and 
Bu<^  contract,  ordinance  or  other  determination 
of  such  municipality  shall  be  in  force  and  prima 
facie  reasonable.  Upon  complaint  made  by  such 
public  utility  or  by  any  qualified  complainant  as 
provided  in  section  41.  tbe  Commission  shall  set 
a  hearing  as  provideo  in  section  42  and  if  It 
flball  find  such  contract,  ordinance  or  other  de- 
termination to  be  unreasonable,  such  contract, 
ordinance  or  other  determination  ehall  be  void. 
Provided,  however,  that  no  ordinance  or  other 
municipal  regulation  shall  be  reviewed  by  the 
Commission  under  the  provisions  of  this  sectitn 
which  was  prior  to  such  review  enacted  by  the 
initiative  or  which  was  prior  to  such  review  re- 
ferred to  and  approved  by  the  people  of  said 
municipality  or  while  a  referendum  thereon  is 
pending." 

In  brief,  the  facts  present  a  situation  where 
the  legal  voters  of  tbe  dty  amended  thdr 
munldpal  charter  and  conferred  uptHi  the 
common  conndl  authority  to  grant  franchises 
in  the  streets  for  public  benefits;  the  council 
exercised  this  chartered  power,  and  granted 
a  franchise  to  a  telephone  company,  the  rates 
to  be  charged  to  be  fixed  by  the  terms  of  the 
frandiise;  subsequently  the  PnbUo  Utility 
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Act  was  passed  by  the  LeglslatlTe  AssemUy, 
and  then  referred  to  all  tlie  voters  of  tlie 
state,  who  approved  the  measure  at  a  general 
election;  and,  finally,  npon  the  application 
of  the  telephone  company,  the  Public  Service 
Commission,  acting  under  the  authority  of  the 
PnbUc  Utility  Act,  spedOed  a  schedule  ot 
rates  to  be  charged  by  the  telephone  com- 
pany, and  the  dty  Is  now  complaining  be- 
cause those  rates  exceed  the  charges  fixed  In 
the  franchise. 

The  ultimate  question  for  decision  Is 
whether  the  Public  Service  Commission  was 
lawfully  empowered  to  specify  rates  different 
from  those  fixed  by  the  terms  of  the  fran- 
chise. Throughout  the  discussion  It  must  be 
borne  In  mind  that  the  state,  acting  through 
the  Public  Service  Commission,  Is  a  party  to 
this  sultt  and  consequently  judicial  preced- 
ents, arising  out  of  coatroversles  between 
none  but  the  Immediate  parties  to  a  franchise, 
are  not  controlling  here.  Moreover,  the  pres- 
ent Juncture  does  not  call  for  a  decision  of 
the  relative  rights  of  the  grantor  and  grantee 
of  a  frandiise  as  between  themselves.  Fur- 
thermore,  the  very  purpose  of  this  litigation 
Is  to  determine  whether  the  state  has  In  fact 
empowered  Woodbum  to  flz  a  schedule  of 
rates  which  the  state  could  not  afterwards 
diange,  and  hence  we  must  also  distinguish 
all  those  judicial  utterances  which  follow- 
ed a  finding  that  the  state  had  actaally  con- 
ferred upon  a  city  the  power  unalterably  to 
fix  the  rates  to  be  charged  by  the  grantee  of 
ft  franchise. 

CI,  2]  Power  to  govern  men  and  things  is 
Inb^nt  in  government,  and  when  an  owner 
derotes  his  property  to  a  use  in  which  the 
public  has  an  Interest,  he  must  submit  to  be 
regulated  and  controlled  by  the  public  A>r  the 
common  good.  Munn  v.  Illinois,  91  U.  8. 113, 
21  Ed.  77;  German  Alliance  Ins.  Co.  v. 
Kansas,  283  V.  S.  889,  34  Sup.  Ct  612.  68 
L.  Ed.  1011,  U  R.  A.  191SG.  1180.  The  right 
to  regulate  the  rates  to  be  diarged  by  a  pub- 
lic utility  inheres  In  the  power  to  govern. 
The  regulation  of  rates  -for  the  purpose  olr 
promoting  the  health,  comfort,  safety,  and 
welfare  of  sodety  Is  an  exerctoe  of  the  po- 
lice power,  and  Is  therefore  an  attribute  of 
sovereignty.  Hudson  Water  Co.  v.  McCarter, 
209  U.  S.  349,  28  Sup.  Ct.  529,  52  L,  Ed.  828, 
14  Ann.  Cas.  560;  Yeatman  v.  Towers,  126 
Md.  513,  95  AtL  158;  Benwood  v.  PubUc  Serv- 
ice Com.,  76  W.  Va.  127,  83  S.  E.  295,  L.  K. 
A.  19150,  261;  State  ex  reL  Webster  v.  Su- 
perior Court,  67  Wash.  37, 120  Pac.  861,  L.  R. 
A.  191SC,  287,  Ana  Cas.  1913D,  78;  Idaho 
Power  &  lilght  Co.  v.  Blomqulst,  26  Idaho, 
222,  141  Pac  1083.  Being  an  Inherent  ele- 
ment of  sovereignty,  the  whole  sum  of  this 
police  power  may,  for  the  purposes  of  this 
suit,  be  regarded  as  having  been  primarily 
and  oilgliially  lodged  In  the  state;  and,  wtOi- 
out  attempting  to  decide  whether  the  state 
can  rriinqulflh  any  part  of  tiie  police  power  to 
cities  so  as  to  be  deprived  ot  the  right  to  re- 


sume the  relinQuished  power,  we  shall  now 
seek  to  ascertain  whether  the  police  power, 
to  the  extent  of  the  right  to  regulate  rates, 
passed  from  the  sovereignty  when  the  fran- 
chise was  accepted  by  the  telephone  company. 
The  Inquiry  Involves  two  general  questions: 
(1)  The  effect  of  the  franchise  when  consider- 
ed by  itself;  and  {2i  the  result  effected  by 
the  franchise  when  considered  with  relation 
to  the  city  and  stete. 

[S]  If  the  franchise  Is  deemed  to  be  a  con- 
tract between  the  city  and  telephone  com- 
pany, then  the  mere  fact  that  tt  was  made 
prior  to  the  enactment  of  the  public  utility 
statute  and  before  the  state  attempted  to 
regulate  the  rates,  does  not  debar  the  stete 
from  Increasing  the  rates  fixed  In  the  contract 
between  the  parties,  for  the  reason  that  the 
law  wrote  into  it  a  stipulation  by  the  city 
that  the  state  could,  at  any  time,  exercise  ItM 
police  power  and  change  the  rates;  and  there- 
fore, when  the  state  does  exercise  Its  police 
power.  It  does  not  work  an  impairment  of  any 
obligation  of  the  contract  The  Immediate 
parties  to  the  franchise  must  contract  wi0i 
reference  to  the  right  of  the  government  to 
exercise  Its  Inherent  authority.  The  govern- 
ed cannot,  by  contract,  forestall  the  resusci- 
tation of  a  dormant  police  power  by  the  gov- 
ernment; and  therefore,  unless  the  stete 
actually  divested  Itself  of  the  rlg^t  to  exer^ 
else  its  police  power,  the  agreement  by  which 
the  city  and  company  specified  the  rates  was 
made  subject  to  the  right  of  the  state  to 
change  them.  Louisville  &  Nashville  B.  B.  v. 
Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  67 
L.  Ed.  297,  34  L.  H.  A.  (N.  S.)  671 ;  Union 
Dry  Goods  Co.  v.  Georgia  Pub.  Service  Corp., 
142  Ga.  841,  83  S.  B.  946 ;  Teatman  v.  Tow- 
ers, 126  Md.  513,  95  Atl.  158;  Minneapolis  St 
P.  &  S.  S.  M.  By.  Co.  V.  Menaaha  W.  W.  Co., 
159  Wla  130,  150  N.  W.  411,  L.  R.  A.  1915F, 
782;  Portland  R.  L.  &  P.  Co.  v.  Railroad 
Com.  of  Oregon,  229  U.  S.  397,  83  Sup.  Ct  820, 
67  U  Ed.  1248;  Hudson  Water  Co.  v.  Mc- 
Carter, 209  U.  S.  349,  28  Sup.  Ct  529,  52  U 
Ed.  828, 14  Ann.  Cas.  560;  Benwood  v.  PubUc 
Service  Commission,  75  W.  Va.  127.  83  S.  B. 
296,  L.  R.  A.  19160,  261;  Stete  ex  rel.  Web- 
ster V.  Superior  Court,  67  Wash.  37.  120 
Pac.  861,  U  B.  A.  1016C,  287,  Ann.  Cas. 
1913D,  78. 

[4]  We  now  come  to  a  consideration  of  the 
result  brought  about  by  the  franchise  when 
viewed  la  connection  with  the  authority  of 
the  city  and  state.  The  dty  argues  that  sec- 
tion 2  of  article  11  of  the  stete  Constitution 
granted  to  Woodbum,  and  at  the  same  time 
took  from  the  Legislative  Assembly,  the  right 
to  legislate  concerning  the  regulation  of  rates. 
When  examining  the  contention  urged  by  the 
municipality,  we  must  not  lose  sight  of  the 
fact  that  the  right  to  regulate  rates  by  chanc- 
Ing  them  from  time  to  time  as  the  welfare  of 
the  pubUe  may  require  Is  easentlaUy  a  police 
power;  and,  sln<»  the  xli^t  to  regulate  rates 
Is  an  inherent  element  of  soverelsnty,  whoi 
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seeking  to  ascertain  vbeUier  tUs  part  of  the 
police  power  has  been  conferred  nprai  the 
dty,  either  with  or  wtthont  limitation,  we 
are  ccnutantly  governed  by  the  role  that  the 
delegation  of  the  sovereign  right  to  regulate 
rates  must  be  dear  and  express,  and  all 
doubts  must  be  resolved  against  the  city. 
Home  Telephone  Oo.  v.  Los  Angeles,  211 U.  S. 
265,  29  Sup.  Ct.  00,  63  U  ISd.  176;  Mllwaakee 
Blee.  By.  v.  Wisconsin  B.  B.  Oom.,  288  U.  S. 
174,  85  Sup.  Ct  820,  69  L.  Ed.  1251;  Benwood 
V.  Public  Service  Commission,  76  W.  Va.  127, 
83  S.  £.  295,  L.  B.  A.  19150,  261;  State  ex  rel 
Webster  v.  Superior  Court,  67  Wash.  87.  120 
Pac.  861,  U  R.  A.  1915C,  287,  Ann.  Gas. 
1913D,  78;  City  of  Manitowoc  v.  Manitowoc 
&  Northern  TracUon  Co.,  145  Wis.  IB,  129  N. 
W.  925.  Quoting  from  Charleston  Consd.  By. 
&  Lighting  Co.  V.  Clt7  Conndl,  92  S.  a  127, 
76  S.  B.  390: 

"Hie  state's  power  to  relate  by  eompnlsioii 
the  charges  of  public  serrice  corporatioDS  is  one 
of  such  vast  and  Increasing  importance  to  the 
public  that  the  courts  will  not  attribute  to  the 
state  the  int^tion  to  iiart  with  it  or  to  delegate 
it  unless  the  Intention  Is  dearly  and  unmistak- 
ably expressed." 

Unless  the  right  to  exerdse  the  police  pow- 
er of  regulating  rates  is  referable  to  an  un- 
mistakable grant,  the  prices  specified  in  the 
franchise  are  not  exempt  from  interference 
by  the  Legislative  Assembly.  The  city  Is 
relying  upon  section  2  of  artide  11  of  the 
state  Constitution  as  amended  In  1906,  and, 
which.  BO  far  as  it  is  now  material.  Is  here 
quoted: 

"Corporations  may  be  formed  under  general 
laws,  l)iit  shall  not  be  created  by  the  Legislative 
Assembly  by  apocial  laws.  The  Legislative  As- 
sembly shall  not  enact,  amend,  or  repeal  an^ 
charter  or  act  of  incorporation  for  any  munici- 
pality, city,  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  monicipal  charter,  subject 
to  Ihe  Constitution  and  criminal  laws  of  the 
state  of  Oregon.  *  •  •  " 

Much  of  the  printed  brief  submitted  for 
the  Public  Service  Qommlsslm  Is  devoted  to 
an  argument  that  the  Legislative  Assembly  is 
not  prohibited  from  enacting  any  general 
lav,  though  It  has  the  effect  of  amending  dty 
charters.  The  instant  controvrasy,  however, 
does  not  make  It  necessary  to  determine 
whether  the  Legislative  Assembly  Is  prohibit- 
ed from  passing  general,  as  well  as  spedai, 
laws  which  affect  dty  diarters;  and  hence, 
waiving  the  question  and  without  attempting 
to  foreclose  debate,  it  will  be  assumed  that 
this  investigation  la  governed  by  the  prevail- 
ing opinion  in  Kalich  v.  Enapp,  73  Or.  658, 
142  Pac.  594,  145  Pac  22,  where  a  majority 
of  the  court  ruled  that  the  Legislative  As- 
sembly is  prohibited  by  section  2  of  article  11 
of  the  state  Gonstitntion  from  amending  dty 
charters  by  special  or  by  general  laws. 

[6]  While  the  Constitution  grants  to  a  dty 
the  right  to  enact  and  amend  its  charter  and 
slmnltaneously  prohibits  the  Legislative  As- 
sembly from  enacting,  amending,  or  repealing 
any  charter  for  any  dty,  neverthdess,  neither 


the  grant  nor  tlie  prohUtttlon  Indndes  any 
subjects  except  those  "that  an  purely  local 
and  munldpal  in  character"  (Kalldx  t. 
Knapp,  73  Or.  558,  142  Pac  694, 145  Fa&  22), 
or,  as  Is  stated  In  Brandi  t.  Albee,  71  Or. 
188,  205.  142  Paa  698,  the  authority  of  the 
dties  is  not  extended — 

"over  subjects  that  are  not  properly  municipal 
and  germane  to  the  purposes  for  which  municipal 
corporations  are  formed.  We  use  the  word  'mu- 
nicipal' as  signifying  what  belongs  to  a  city." 

In  COIeman     La  Orande,  78  Or.  621.  62:^ 
144  Pac.  468.  470.  this  court  ruled  that: 
"By  granting  and  reserving  to  the  people  of 

munidpaltties  the  power  to  enact  and  amend 
their  charters  and  adopt  local  or  special  laws, 
the  state  has  not  surrendered  her  sovereignty  to 
the  miuidpalities.  Within  their  boundaries 
cities  are  clothed  with  power  to  regulate  matters 
purdy  local.  However,  a  city  is  not  constituted 
as  a  sovereignty  as  regards  all  matters  of  legis- 
lation, but  IS  stUI  to  a  certain  extent  a  mere 
agency  of  .the  state  of  which  it  is  a  part.  Be- 
yond such  munldpal  boundaries  and  in  matters 
of  general  concern  not  pertaining  solely  to  local 
monicipal  affairs,  cities  are  amenable  to  the  gen- 
eral laws  of  the  state,  which  do  not  iofringe  up- 
on the  ri^t  of  dties  to  local  self-government. 
This  is  80  whether  such  laws  are  enacted  by  the 
Legislature  or  by  the  people  of  the  state  at 
large." 

[i]  The  right  to  regulate  rates  Is  a  matter 
of  -genwal  concern,  and  does  not  pertain  sole- 
ly to  local  munl(^)al  affairs.  Portland  By., 
Light  ft  Power  Co.  v.  City  of  Portland  (D.  C.) 
210  Fed.  667.  It  Is  true  that  the  regulation  of 
the  rates  for  tdephonea  in  Woodbutn  may 
not  immedlatdy  affect  the  pocketbooks  of  all 
the  people  of  the  whole  state  any  more  than 
does  the  prosecution  of  a  person  In  a  jna- 
tice  court  for  assault  and  battery,  when  takai 
alone  and  by  Itself,  directly  affect  all  the  peo- 
ple of  the  whole  state,  and  yet  the  state  is 
Just  as  much  interested  In  promoting  the  com- 
fort and  general  welfare  of  all  the  people  as 
in  preserring  peace  for  all  ttie  people.  In 
these  modem  times,  when  the  activities  of 
public  utilities  are  not  always  cooflned  to  a 
single  dty,  the  people  are  especially  concern- 
ed In  the  retention  of  the  right  to  adjust 
rates  to  changing  conditions,  so  that  no  per- 
son may  be  discriminated  against  and  all 
may  receive  adequate  service  at  reasonable 
rates,  and  at  the  same  time  affording  suffi- 
dent  returns  to  the  public  utility.  The  state 
guards  Its  right  to  regulate  rates  so  vigilantly 
that  specific  authority  is  neceraary  to  compel 
a  surrender  of  this  element  of  sovereignty 
and  In  the  language  of  the  Supreme  Court  of 
the  United  States: 

"The  general  powers  of  a  munldpality  or  of 
any  other  political  subdivision  of  the  state  are 
not  Buffident"  Home  Telephone  Co.  v.  Los  An- 
geles, 211  U.  S.  265,  29  Sup.  Ct.  50,  53  L.  Ed. 
176:  Milwaukee  Elec.  By.  v.  Wisconsin  R,  li. 
Com.,  238  U.  S.  174,  35  Sup.  Ct.  820,  59  U  Ed. 
1254. 

The  power  to  regulate  rates  does  not  ap- 
pertain to  the  government  of  a  dty;  It  is 
not  munldpal  In  character;  nor  is  it  even  an 
Inddent  to  a  grant  of  authority  to  enact  or 
amend  a  charier  for  a  dt?  or  town.  State 
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«i  rel.  Webster  v.  Superior  Court,  67  Wash. 
37,  120  Pac.  861,  L.  H.  A.  19150,  287,  Ann. 
Cas.  1913D,  78.  The  language  appearing  In 
State  ex  reL  Oamer  t.  Mlasonrl  &  E.  Tele- 
phone Oo.,  189  Mo.  83,  88  S.  W.  41.  Is  peculiar- 
ly applicable  bere  and  for  that  reason  we 
QDOte  eztenslvely  from  tbe  reported  opinion: 
"Until  tbe  adoption  of  our  Ooostitntion  in 
1875  all  cities  in  tiie  state  derived  their  charter 
powers  from  the  General  Assembly,  and  there- 
Tore  vhatever  was  contained  in  a  city  charter 
had  the  full  force  of  a  legislative  enactment 
Bat  under  that  Constitution  cities  of  certain  de- 
Bcriptiona  were  authorized  to  frame  their  own 
charters.  A  diarter,  framed  under  that  clause 
of  the  Oonstitution  within  the  limits  therein  con- 
templated has  a  force  and  effect  equal  to  one 
granted  by  an  act  of  the  Legislature.  But  it  la 
not  vrtxy  power  that  may  be  essayed  to  be  con- 
ferred on  the  dty  by  such  a  charter  that  Is  of 
the  same  force  and  efTect  as  if  it  were  conferred 
by  an  act  of  the  Oeneral  Assembly,  because  the 
CoDstitutios  does  not  confer  on  the  ci^  the 
right  ♦  •  *  to  assume  all  tbe  powers  that 
the  state  may  exercise  within  the  city  limits, 
bat  only  powers  incident  to  its  municipality,  yet 
the  Legtslatnre  may,  if  it  should  see  fit,  confer 
on  the  dty  powers  not  nec«isary  or  Incident. to 
the  dty  governmenL  There  are  governmental 
powers,  the  jnst  exercise  of  which  is  essential  to 
the  happiness  and  well-being  of  the  people  of  a 
particular  city,  yet  which  are  not  of  a  cbaracter 
essentially  appertaining  to  the  government 
Such  powers  the  state  may  reserve  to  be  exer- 
cised by  itself,  or  it  may  delegate  tbem  to  the 
dty,  but  until  so  delegated  they  are  reserved. 
TTie  words  in  the  Constitution,  'may  frame  a 
charter  for  its  own  government,'  mean  may 
frame  a  charter  for  the  government  of  itself  as 
a  d^,  including  all  that  is  necessan  or  incident 
to  the  government  of  the  munidpality.  but  not 
aH  the  power  that  the  state  has  for  the  protec- 
tion of  tiie  rights  and  regulation  of  the  duties  of 
the  Inhabitants  in  the  city,  as  iMtween  them- 
Bdves.  •  •  *  The  reguUti<Hi  of  prices  to  be 
charged  by  •  corporation  intrusted  with  a  fran- 
chise of  a  public  utility  character  is  within  tbe 
sover^ra  power  of  the  state  that  grants  tbe 
franchise  or  that  suffers  it  to  be  exercised  within 
its  borders,  and  that  power  may  be,  with  wisdom 
and  propriety,  conferred  on  a  municipal  corpora- 
tion, but  it  is  not  a  power  appertaming  to  the 
govermnent  of  the  ci^'r  and  does  not  follow  as 
an  incident  to  a  grant  of  power  to  frame  a  char- 
ter for  a  city  government" 

[7]  The  right  of  the  state  to  regulate  rates 
by  compnlslon  la  n  police  power,  and  must  not 
be  confused  with  the  right  of  a  dty  to  eser- 
dse  its  ccmtractual  power  to  agree  with  a 
public  service  company  upon  the  terms  of 
a  franctiise.  The  exercise  of  a  power  to  flx 
rates  by  agreement  does  not  include  or  em- 
brace any  portion  of  the  power  to  flx  rates 
by  compulsion.  When  Woodburn  granted 
the  franchiiie  to  the  telephone  company,  the 
dty  exercised  Its  municipal  right  to  con- 
tract, and  It  may  be  assumed  that  the  fran- 
chise was  valid  and  binding  upon  both  par- 
ties nntii  such  time  as  the  state  /chose  to 
qieak;  but  the  city  entered  into  the  con- 
tract snbject  to  the  reserred  right  of  the 
state  to  emidoy  its  police  power  and  compel 
a  change  of  rates,  and  when  the  state  did 
speak,  the  monldpal  power  gave  way  to  the 
sovereign  power  of  the  state.  Benwood  v. 
Public  Service  Commission,  75  W.  Va.  127, 
83  8.  £X  28S,  L.  B.  A.  l&UO,  281;  State  <x 


rel.  Webster  t.  Superior  Court,  67  Wash.  37, 
120  Paa  861,  L.  R.  A.  1916C,  2&7,  Ann,  Cas. 
1913D,  78;  City  of  Monroe  v.  Detroit  M.  ft 
T.  S.  U  By.,  187  Mich.  364,  163  N.  W.  669; 
City  of  Manitowoc  v.  Manitowoc  ft  Northern 
Traction  Co.,  145  Wis.  13,  129  N.  W.  926; 
Charleston  Gonsol,  By.  ft  lifting  Co.  t. 
aty  UouncU,  92  S.  O.  127,  75  S.  E.  890; 
Duluth  St  Ry.  Oo.  t.  B&llroad  Commission, 
l«l  Wis.  245,  162  N.  W.  887;  California- 
Oregon  Power  Co.  v.  City  of  Grants  Pass  (D. 
a)  203  Fed.  173.  Other  InstructlTe  cases 
are:  Borough  of  North  Wildwood  r.  Board 
of  Pub.  U.  Oom'rs,  88  N.  J.  Law,  81,  96  Aa 
749;  Worcester  v.  Street  Railway  Co.,  196 
U.  S.  539,  25  Sup.  Ct  327,  49  L.  Ed.  691; 
City  of  Dawson  r.  Dawson  Telephone  Ca, 
137  Ga.  62,  72  S.  E.  608;  City  of  Kenosha 
Kenosha  Home  Telephone  Co.,  149  Wis.  338, 
135  N.  W.  848 :  Borough  v.  Ohio  VaUey  Wa- 
ter Co.,  245  Pa.  114,  91  Atl.  236;  Phllllps- 
burg  V.  Board  of  Pub.  U.  Oom'rs,  86  N.  J. 
Law,  141,  88  Att.  1096. 

The  power  to  flx  rates  by  compulsion  as 
distinguished  from  the  power  to  flx  rates  by 
agreement  is  not  granted  to  cities  or  towns, 
nor  Is  the  right  of  the  Legislative  Assembly 
to  legislate  upon  that  subject  curbed,  by  sec- 
tion 2  of  article  11  of  the  state  Constitution, 
because  In  Its  essence  it  Is  neither* a  munic- 
ipal power  nor  an  Inddent  to  a  pure  munic- 
ipal power,  and  therefore,  even  under  the 
rule  announced  by  the  majority  opinion  in 
Kallch  V.  Knapp,  78  Or.  558,  142  Pac.  694. 
145  Pac.  22,  the  LegislatlTe  Assembly  was 
not  prohibited  from  making  the  Public  Util- 
ity Act  applicable  to  urban  as  well  as  ex- 
traurban  territory.  The  defendants  have 
vigorously  contended  that  approval  of  the 
Public  Utility  Act  by  the  vote  of  the  people 
made  the  measure  valid,  even  though  it  be 
conceded  that  the  act  would  be  Invalid  with- 
out the  approval  of  the  electorate.  It  will 
not  be  necessary,  however,  to  decide  whether 
a  measure  passed  by  the  Legislative  Assem- 
bly Is  validated  whm  referred  to  the  people 
and  ai^oved  by  them,  when  in  the  absence 
of  such  reference  and  approval  the  measure 
would  be  Invalid  because  of  the  prohibition 
contained  in  section  2  of  article  11 ;  and  we, 
therefore,  leave  this  question  oprai  for  future 
consideration. 

The  city  has  limited  the  Inquiry  to  the 
question  of  whether  the  Commission  pos- 
sessed the  necessary  power  to  change  rates, 
and  hence  we  are  not  now  concerned  with 
the  amount  or  reasonableness  of  the  rates. 
Our  conclusion  Is  that  the  Public  Service 
Commission,  as  the  representative  of  the 
state,  had  lawful  authority  to  change  the 
telephone  rates. 

[8]  Any  failure  of  the  Commission  to  file 
the  statement  of  valuation  maitloued  In  sec- 
tion 10  does  not  affect  the  validity  of  the 
order  involved  In  the  appeal.  The  right  to 
make  the  order  did  not  depend  upon  filing 
the  statement  of  valuation  with  the  dty  re- 
corder; and,  moreover,  section  1^  of  tbe  Pub- 


Digitized  by 


396 


101  PAOEFia 


REPOBTEB 


(Of. 


Uc  ntUit7  A.ct  provides  that  no  order  of 
ttie  Gommlsslon  Bball  be  declared  illegal  "for 
any  ondsslon  <tf  a  tedinlcal  nature  In  re- 
spect thereto." 

The  decree  of  the  clrcnlt  oonrt  Is  reversed, 
and  the  suit  Is  dismissed. 


HODGES  V.  BLATLOCK  et  ux. 
(Supreme  Court  of  Or^an.   Dec.  12,  1&16.) 

1.  Bills  and  Notks  ^»405— Lxauilitt  fo* 

Attorney  Fees— Demand  op  Patment. 
Since  the  Negotiable  Inetruments  Act  (L. 
O.  L.  §S  6903.  5005,  5906.  5907  5911),  requiring 
a  formal  demand  of  payment  of  a  note,  express- 
ly relates  only  to  tbe  demand  necessary  to  charge 
an  indorser  or  some  otber  person  secondarilr 
liable,  it  follows  from  the  maxim  "expressio 
untus  est  exclusio  alteiius,"  that  any  reasonable 
request  to  pay  a  demand  note,  containing  a  pro- 
vimon  for  the  payment  of  attorney's  fees,  is  suffi- 
cient to  put  the  maker  in  de^idt,  if  be  fails  to 
discbarge  his  obligation. 

[Ed.  Note— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  Si  ld64r-1066,  1068-1070; 
Dec.  Dig.  «=»405J 

2.  Bills  and  Notes  «=>422(1)— Demand  fob 
Patubnt— Waivbb  Of  Pbesbntatioh. 

The  maker  of  a  demand  note  waived  its  ac- 
tual presentation  upon  a  demand  for  payment 
by  not  asking  for  it,  and  by  refusing  payment 
on  the  ground  that  he  did  not  then  have  the 
money  and  that  he  needed  the  amount  to  sup- 
port his  family. 

[Ed.  Note.-~For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  U96-lie0, 1208-1203;  Dec. 
Dig.  «=p422(D.I 

In  Bane.  Appeal  from  Circuit  Court,  Mal- 
heur County;  Dalton  Biggs,  Judge. 

Actlou  by  Jolm  Hodges  against  S.  B.  Blay- 
lock  and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

^IMb  la  an  action  founded  open  a  promis- 
sory note  of  which  the  following  Is  a  copy: 
"t6S8.76.       Juntnra,  Oregon,  June  25,  1915. 

"On  demand  after  date,  without  j^ace,  we 
promise  to  pay  to  the  order  of  John  Hodges,  at 
Juntura,  Oregon,  six  hundred  thirty  eight  and 
75/100  dollars  in  gold  coin  of  the  United  States 
of  America  of  the  present  standard  value,  with 
interest  thereon  in  like  gold  coin  at  the  rate  of 
six  per  cent  per  annum  from  date  until  paid, 
for  value  received.  Interest  to  be  paid  annually, 
and  if  not  so  paid  the  whole  sum  of  both  princi- 
pal aud  interest  to  become  Immediately  due  and 
collectible,  at  the  option  of  the  holder  of  this 
note,  and  in  case  suit  or  action  is  instituted  to 
collect  this  note,  or  any  portion  thereof,  we 
promise  and  agree  to  pay  an  additional  sun^  in 
like  gold  coin,  as  the  court  may  adjudge  reason- 
able, for  attorney's  fees  to  be  allowed  in  said 
suit  or  action.  S.  E.  Blaylock. 

"Mrs.  S.  B.  Blaylock." 

The  complaint  Is  in  the  usual  form,  and 
alleges  that  the  plaintiff  is  the  owner  and 
holder  of  the  note;  that  although  payment 
thereof  lud  been  demanded  from  the  defend- 
alnts,  they  had  not  paid  any  part  of  It;  and 
that  $75  Is  a  reasonable  sum  as  attorney's 
fees.  The  answer  admits  the  execution  of 
the  note,  that  plaintiff  Is  the  owner  and 
liolder  thereof,  and  that  no  payment  has  been 


made  thereon,  but  denies  fiiat  prior  to  the 
commencement  of  this  action  any  demand 
f(sr  the  paymrait  was  mad^  or  that  VHi  or 
any  other  snm  would  be  seaaonable  aa  at- 
torney's fees.  For  a  farther  d^enae  it  1> 
alleged  the  defendants  executed  the  note; 
that  no  demuid  for  the  paymoit  thereof  bad 
been  made  upon  either  of  tlie  defandanta 
who  have  at  all  times  been  ready,  willing, 
and  able  to  pay  the  sum  so  due  npon  reason- 
able  demand  thCTefor,  and  that  the  only  de- 
mand that  has  been  made  was  the  commence- 
ment of  this  action;  that  the  defendants 
tender  to  the  clerk  of  liie  court  for  plaintiff 
$63a75,  with  Interest  at  6  per  cent  from 
June  26,  1915,  in  full  payment  to  December 
28,  1016,  whM  the  answer  was  flled.  Tbe 
reply  put  in  issue  the  allegations  ot  new  mat- 
ter In  the  answer,  and  the  cause,  having 
been  tried,  resulted  In  a  verdict  and  Judg- 
ment for  the  amount  due  on  the  not^  934.00 
as  attorney's  fees,  and  the  costs  and  dis- 
bursements of  the  action,  and  the  defendants 
appeal. 

Robert  M.  Duncan,  of  Vale,  for  appellants. 
P.  J.  Gallagher,  of  Ontario,  for  respondent 

MOORE,  O.  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  note  sued 
on  provided  for  the  payment  of  attorney's 
fees,  or  special  damages,  In  case  of  default 
which  failure  cannot  arise  until  after  a  for- 
mal demand,  which  was  never  made,  and 
hence  an  error  was  committed  In  giving  a 
Judgment  for  a  greater  sum  than  was  de- 
posited with  the  clerk.  In  support  of  the 
principle  thus  asserted,  reliance  is  placed 
upon  the  case  of  Prescott  v.  Grady,  81  Cal. 
618,  520,  27  Pac.  765,  where  It  was  ruled 
that  in  an  action  on  a  demand  note,  providing 
for  the  payment  of  a  reasonable  attorney's 
fee  in  case  of  suit  thereon,  the  maker  was 
not  In  default,  as  respects  liability  for  spe- 
cial damages^  until  there  had  been  a  breach 
of  the  contract  according  to  its  terms,  by 
failure  to  pay  upon  demand,  and  a  denial 
that  payment  of  the  note  was  ever  demanded 
raised  a  material  Issue  as  to  such  liability, 
which  issue  precluded  a  Judgment  upon  the 
pleadings  for  an  attorney's  fee.  The  reason 
assigned  for  tbe  rule  insisted  upon  herein  Is 
practically  an  excerpt  from  the  opinion  In  the 
case  mentioned,  where  it  Is  said: 

"Appellant  does  not  wish  to  open  the  well-set- 
tled question  whether  suit  may  be  brought  upon 
a  note  payable  on  demand  without  other  demand 
than  the  bringing  of  the  snit,  but  he  claims  that 
the  contract  sued  on  is  more  than  a  promissory 
note,  that  !t  contains  a  stipulation  for  special 
damage  in  case  suit  be  brought  and  that  he 
ought  not  to  be  helA  to  hare  incurred  this  lia- 
bility until  he  is  in  defoult  according  to  tha 
terms  of  his  contract:  that  fs,  until  he  has  fail- 
ed to  pay  on  demand." 

The  testimony  of  the  plaintiff  Is  to  the 
effect  that  about  the  10th  or  12th  of  July-, 
1915,  and  five  months  before  this  actlcm  was 

commenced,  he  met  the  defendant  on  the 
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road  near  his  home  wtildi  Is  abont  tbree 
miles  from  Juntura,  Or.,  and  asked  him  for 
tbe  moner  and  the  defendant  said  he  did  not 
then  faETe  the  money  with  which  to  pay  the 
debt 

"Q.  Did  he  promise  he  would  pay  it  at  any  fa- 
tnre  time?  A.  He  said  I  was  jovmg  and  singile, 
ind  I  didnt  need  the  money  at  the  present  time, 
and  he  needed  it  to  support  his  famil;  od, 
*  *  *  Q.  Did  yon  have  this  note  with  you  at 
tlie  time  you  made  the  demand?  A.  No,  sir." 

The  defendant  S.  B.  Bloylock,  as  a  witness 
In  his  own  behalf,  denied  that  any  request 
was  ever  made  for  the  paym^tt  of  the  money 
due  on  the  promissory  note  nntU  this  action 
was  commenced,  when  a  copy  of  the  com- 
plaint, containing  a  demand  for  judgment, 
was  served  upon  him.  P.  J.  Oallagher,  the 
plalbtilTs  attorney,  testified  that  he  Informed 
bis  client  of  the  necessity  of  making  a  de- 
mand upon  the  defendant  for  the  payment 
of  the  note  before  commencing  an  action 
thereon.  Referring  to  the  occasion  of  snch 
advice,  the  witness  further  testified: 

^'Some  time  after  that  Mr.  Blaylock,  the  de* 
fendant  in  this  case,  came  into  my  office  in  Jan- 
tnra,  and  we  had  a  conversation  relative  to  some 
other  business  matters  that  1  was  loohdng  after 
lor  Mr,  Hodges,  and  he  at  that  time  wanted  to 
employ  me  to  take  care  of  his  side  of  the  case, 
and  I  told  bim  that  I  could  not  at  that  time.  In 
Uiat  conversation  he  made  this  statement  to  me: 
That  Hodges  was  treating  him  nnfair  In  the 
matter  regardEng  their  business  transactions; 
that  he  had  already  made  a  demand  on  him  for 
the  amount  dne  on  this  note— I  think  the  note  at 
that  time  was  not  hardly  a  month  old,  I  think; 
but  tlu  demand  had  been  made,  and  Hodges 
wasn't  treatii^  him  right,  and  he  didn't  think  be 
would  pay  the  note,  and  wasn't  going  to  pay  It." 

ProTlsiooa  ot  the  NegotlaUe  Instmments 
Act  are  rdied  iqiMii  u  onutltiitliig  the  man- 
ner of  maklziff  demand  for  the  payment  of 
the  amount  ot  the  note,  viz.: 

"Presentment  for  payment  is  not  necessary 
"  *  *  to  charge  the  person  primarily  liable 
on  the  instrument;  but  If  the  instrument  ia  by 
its  terms  payable  at  a  special  place,  and  he  is 
able  and  wiUing  to  pay  it  there  at  maturity,  sncb 
ability  and  willingness  are  etiuivalent  to  a  ten- 
der of  payment  upon  his  part;  but  except  as 
herein  otherwise  provided,  presentment  for  pay- 
ment is  necessary  in  order  to  charge  the  drawer 
and  iadoraers."  X  O.  U  |  5903. 

"Presentment  ftur  payment,  to  be  saffleieut, 
most  be  made  (1)  by  the  holder,  or  by  some  per^ 
•on  authorised  to  receive  payment  on  bis  behalf; 
<2)  at  a  reasonable  hour  on  a  budness  day ;  (3) 
at  m  moper  place,  as  herein  defined;  (4)  to  the 
perwm  primarily  liable  on  the  Instrument,  or,  if 
he  is  absent  or  inaccessible,  to  any  person  found 
at  th^^ce  whm  the  presentment  is  made." 

"j^esentmoit  for  payment  is  made  at  the  prop- 
er place  (1)  where  a  place  of  payment  is  specified 
in  the  instrument  and  it  is  there  presented;  (2) 
where  no  place  of  payment  is  specified,  bat  the 
address  of  tbe  person  to  make  payment  is  given 
in  the  Instrument,  and  it  is  there  presented;  (3) 
where  no  place  of  payment  is  specifled  and  no  ad- 
dress is  given,  and  the  instrament  ]s  presented 
at  tbe  usual  place  of  business  or  residence  of  the 
person  to  make  payment;  (4)  in  any  other  case, 
if  presented  to  the  person  to  make  payment 
wfaerersr  he  can  be  found,  or  if  presented  at  his 
last  known  jflaot  of  business  or  residence,*'  Id. 
i6906L 


"The  instrument  must  be  edifblted  to  the  per* 
son  from  whom  payment  is  demanded,  and  wh«i 
it  is  paid  must  be  delivered  np  to  the  party  pay- 
ing it."  Id.  §5907. 

"Where  there  are  several  persons,  not  part 
ners,  primarily  liable  on  the  instrament,  and 
no  place  of  payment  is  specified,  presentment 
must  be  made  to  them  alL"  Id.  {  0811. 

tl]  If  Hiese  statutory  recpilremaitB  most 
be  observed,  in  order  legally  to  demand  tr<m 
a  maker  the  payment  of  a  promissory  note 
on  which  there  Is  no  bidoraer  or  other  per^ 
son  secondarily  liable,  so  as  to  entitle  tbe 
holder  to  recover  attom^'s  fees  provided 
for  In  the  negotiable  Instrament,  as  spedal 
damages  in  case  of  defaolt.  It  will  be  seea 
from  the  testimony  referred  to  that  there 
were  tellurea  to  comply  with  tbe  prorlslons 
of  the  enactment  quoted.  Slnoe  the  fbrmal 
demand  so  specifled  is  reanired  only  in  order 
to  diarg^  an  Indorser  <a  aome  other  person 
secondarily  liable  on  a  negbtiaUe  Instrument, 
it  must  necessarily  follow,  from  tbe  maxtn 
"ei3>re8sio  nnlus  est  exdoslo  altBrtus,"  that 
any  reastmable  request  to  pay  a  demand  note, 
of  tbe  kind  ref wred  to,  is  snffident  to  pnt 
the  maker  In  defonlt  If  be  iUls  to  dis^arge 
the  obUgatlan. 

It  will  be  Twuembered  tbe  plaintiff  testl- 
fled  be  did  not  bare  wltb  lilm  tbe  promlasray 
note  when  be  donandcd  from  Mr.  Blaylodt 
tbe  payment  thereof.  A  text-writer,  in  dis* 
odssing  tills  sabject^  remarks: 

"To  render  a  pnsentment  for  payment  suffi- 
cient, the  inetrument  must  be  exhibited  to  the 
person  from  whom  payment  is  demanded.  This 
rule  has  been  stated  as  follows:  'No  valid  pre- 
sentment and  demand  can  be  made  by  any  por- 
s«i  without  having  th«  note  in  his  possession  at 
the  time,  so  that  the  maker  may  receive.  It  in 
case  he  pays  the  amount  due,  unless  special  cir- 
cumstances, such  as 'the  loss  of  tbe  note  or  its 
deetruction,  are  shown  to  excuse  its  absence,' 
Tbe  right  of  such  person  to  an  actual  e:dilbltion 
or  production  of  the  instrument  may  be  waived 
by  failing  to  ask  for  It,  and  refusmg  psyment 
on  other  grounds."  Selover,  Neg.  Ins.  C2d  Ed.) 
I  183. 

In  support  of  the  last  sentence  repeated, 
the  author  cites  the  following  cases:  Legg 
V.  Vinal,  165  Mass.  655,  43  N,  B.  518;  Waring 
V.  Betts,  90  Va.  46,  17  8.  B.  780,  44  Am.  St. 
Rep.  890;  King  v.  Crowell,  61  Me.  244,  14 
Am.  Bep.  B60;  Lockwood  t.  Crawford,  18 
Conn.  361;  Gilpin  r.  Bavage,  60  MLsa  Bep. 
005, 112  N.  T.  Supp.  802. 

[2]  If,  therefore,  the  note  should  have 
been  presented  In  order  to  constitute  a  valid 
demand  for  its  payment,  and  If  the  plaln- 
tifTs  testimony  is  to  be  believed,  which  was 
for  tbe  jary  to  determine,  the  defendant  B. 
B.  Blaylock  waived  an  exhibition  of  the  ne- 
gotiable instrument  by  not  asking  for  It, 
and  by  refusing  payment  on  the  ground  that 
be  did  not  then  have  the  mtmey,  and  that  he 
needed  that  sum  with  which  to  support  bis 
&mlly. 

No  error  was  committed  by  tbe  trial  conrt, 
as  alleged  In  several  assignments  not  par- 
ticularly raftered  to,  and  the  Judgment  Is 
affirmed. 
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MT.  EMILT  TIMBER  GO.  t.  OREOON- 
WASHINGTON  K.  &  NAV.  CO. 

(Supreme  Court  of  Or^n.    Dec  12,  1916.) 

1.  Raileoads  iS=»4S1(2)— Ofeeatioh— Fxbks— 
AouissiBiLinr  of  Evjdkncb. 

In  an  action  for  damages  caused  by  fire  al- 
leged to  have  been  set  by  defendant's  locomotiTe, 
the  rule  justifying  the  admission  of  evidence  of 
other  iires  set  defendant's  locomotives  will  not 
render  adsussible  testimony  that  twelve  days 
after  the  fire  a  witness  saw  barned-over  areas 
within  the  right  of  way ;  there  bang  no  testi- 
mony of  the  passing  of  engines  at  or  immediatft* 
ly  prior  to  the  ignition  of  a  fire. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1719;  Dec  Dig.  i^»481(2).] 

2.  Railboad8*=>484(1,  4)— Opbbatioit— FiBES 
— iNSTBUCnON. 

In  an  action  for  damages  caused  by  fire  al- 
leged to  have  been  set  by  defendant's  locomotive, 
where  the  evidence  did  not  suggest  a  deficiency 
in  number  of  men,  and  did  not  bear  'on  the  in- 
competency of  mechanics,  macbiniats,  fire  patrol, 
or  laborers,  an  instruction  withdrawing  from  the 
juiy  the  consideration  of  allegations  that  de- 
ft^Quant  failed  to  employ  competent  or  careful 
mechanics  or  macbimsts  to  repair  its  engines 
or  to  use  careful  or  aotticient  fire  patroliL  aeo- 
tion  men,  or  laborers  to  protect  the  right  ot  way 
and  adjacent  lund  from  nrea,  was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  M  1740,  1743;  Dec  Dig.  «s> 
484(1,  4).] 

3.  Trial  •S=»296<8)-~OPBBATion  or  Bailboads 

— FlBSS-^lNfflBUOTIONS. 
In  an  action  for  damagea  caused  by  fire  al- 
leged to  have  been  set  by  defendant's  locomo- 
tive, an  instnietion  complained  of,  tak«a  with 
another  given  instruction,  held  to  put  tiie  ques- 
tion of  care  required  of  defendant  in  proouring 
and  utilizing  appliances  to  prevent  the  escape 
of  fire  from  its  locomotives  fairly  before  tfae 
jury  and  to  enjoin  the  pn^er  degree  of  can  up- 
on the  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  708;  Dee.  Dig.  «=a.296(3).] 

4.  Railboads  4C»456  — Opbbatioh  —  Fibks— 
Imsteuction. 

As  modern  sdence  and  Ingenuity  have  not 
yet  reached  a  point  of  perfection  or  state  wbere 
It  is  possible  to  propel  steam  locomotiTes  in  such 
manner  as  to  absolutely  prevent  the  escape  of 
sparks  of  fire,  the  law  does  not  require  of  a 
railroad  company  more  than  such  reasonable 
cure  and  diligence  as  ^e  state  of  scieuce  will 
admit,  nor  make  it  liable  for  fires  caused  by  the 
escape  of  ordinary  and  usual  quantltieB  of 
sparks  while  the  engine  is  operated  in  the  ordi- 
nary course  of  business  by  competent  employ6a. 

[Ed.  Note^For  other  cases,  see  Railroads, 
Cent  Dig.  §1 1673-1676;  DecTblg.  ^=456.] 

5.  Railboads  <S=>480(4)— Opbeation— Fibi»— 
Nboliqence. 

In  an  action  for  damages  caused  by  fire  al- 
leged to  have  been  set  by  defttidant'a  locomotive, 
although  negligence  may  be  inferred  from  cir- 
cumstantial evidence,  in  order  to  establish  neg- 
Ugence  plaintiff  must  prove  by  a  preponderance 
of  evidence  tliat  ttae  fire  was  communicated  by 
sparks  from  defendant's  locomotive,  excluding 
every  other  tbeory  as  to  the  causf  or  origin  of 
such  fire. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  {  1718 ;  Dec  Dig.  «=»480(4).] 

e.  Tbial  «=9237(S)— Diobbx  or  PBOor-^- 

STBVCTIONS. 

Under  L.  O.  L.  I  688,  providing  that  the  law 
does  not  require  a  degree  of  proof  beyond  moral 
certainty  or  that  degree  of  proof  which  produces 
conviction  in  an  unprejudiced  mind,  and  section 


868,  subd.  6,  making  tt  the  doty  of  the  court  to 
instruct  that  In  civu  cases  the  affinnative  of  the 

issue  shall  be  proved,  and  the  finding  on  con- 
tradictory evidence  shall  be  according  to  tfae 
preponderance,  in  an  action  for  damages  tor  fire 
alleged  to  have  been  caused  by  defentumt's  loco- 
motive, an  instruction  that  the  law  does  not 
require  absolute  proof  or  absolute  certainty  and 
Is  satisfied  when  a  jury  of  unprejudiced  minds, 
after  hearing  the  testimony,  have  an  abiding  con- 
viction of  the  truth  of  the  claim,  and  that  it  is 
incumbent  upon  plaintiff  to  prove  the  same  by 
a  preponderance  of  competent  evidence,  was 
proper. 

fBd.  Note.— For  other  cases,  see  Txiai,  Gent. 
Dig.  I  (MS;  Dec  Dig.  «as>237(8)J 

In  Banc  Appeal  from  Circuit  Gout,  Union 
County;  J.  W.  Snowies,  Judge. 

Action  by  the  Mount  Emily  Timber  Com- 
pany against  tfae  Oregon-WashlDgton  Rail- 
road &  NavlgBtlan  Company.  Judgment  for 
defendants,  and  idalntifC  appeahL  Afflrmed. 

This  Is  an  action  for  damages  te  timber 
and  trees  growing  on  plaintUTa  land  caused 
by  a  fire  allied  to  have  been  occasioned  by 
the  negligence  of  defendant  The  canse  waa 
tried  to  the  coait  and  Jury  and  a  verdict 
rendered  in  favor  of  defendant  From  a  re- 
■nltlng  judgment,  plalntUf  appeals. 

The  particular  all^tlona  of  n^^lgence  In 
the  complaint  are: 

(1)  That  daring  the  summer  of  1014,  snd  more 
especially  on  the  12th  day  of  August,  1014,  the 
defendant  neglected  and  failed  to  keep  its  said 
right  of  way  through  said  sections  (21  and  22) 
free  and  clear  of  dry  grass,  weeds,  and  other 
vegetation,  tvaslL  dibiis,  and  combnstiUa  mate- 
rial, but  WTongfiu^  and  n^ligently  allowed  the 
grass,  weeds,  and  other  vegetatitm  to  grow, 
mature,  and  dry  and  accumulate  with  other 
debris,  trash,  and  combustible  materials  upon 
said  right  of  way  in  sections  21  and  22,  in  mkb 
quantities,  thereby  rendering  and  making  the 
sfune  subject  and  liable  to  be  set  on  fire  by 
sparks,  cinders,  and  brands  from  defendant's 
engines,  locomotives,  ears,  and  trains  passing 
through  said  sections,  and  th«r<rtiy  communicat- 
ing  such  fires  to  the  sdjacent  lands  and  timber. 

(2)  That  during  said  summer  of  1914,  and 
more  espeaally  on  or  about  the  12th  day  of  Au- 
gust, 1014,  the  defendant  failed,  neglected,  and 
omitted  to  provide  its  engines,  locomotives,  cars, 
and  trains  with  effective,  samcient,  or  suitable 
netting,  spark  arresters,  mechanism,  fire  and 
draft  apparatus,  so  aa  to  prevent  sparks,  cin- 
ders, and  brands  from  being  blown  and  forced 
fnun  siieh  engines,  locomotives,  cara,  and  trains 
at,  apon,  and  over  said  right  of  way  and  the 
adjacent  lands  thereto,  or  to  keep  the  same  in 
an  effective  state  of  repair  during  said  time. 

(3)  That  the  defendant,  during  said  times, 
and  more  eapeclQlly  on  or  about  the  12th  day 
of  August,  1014,  omitted,  ne^ected,  and  failed 
to  employ  and  place  In  charge  of  said  engjoea. 
locomotives,  cars,  and  trains  ounpetent,  earetol, 
or  suitable  engineers,  firemen,  or  trainmen. 

(4)  Or  to  employ  competent  or  careful  me- 
chanics or  machinists  to  properly  overhaul  and 
keep  in  sn  effective  state  of  repair  said  en- 
gines, loccMttotives,  cars  and  trains,  or  the  fire 
apparatus,  spark  arrester,  netting,  and  drafts 
thereon. 

^  Or  to  employ  and  use  careful,  competent  or 
sufficient  fire  patrol,  section  men.  and  laborers 
upon  said  railroad  track  and  right  of  way,  so 
to  keep  such  right  of  way  free  and  clear  of 
grass,  weeds,  and  other  vegstatlon,  debris,  trash, 
and  combustible  materiala. 
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DeCmdaDt  denied  any  negligence  on  Its 
part  and  pleaded  that  at  or  about  tbe  time 
*  the  Are  bnAe  oot  train  extra  007  west  passed 
that  point,  and  Oiat  no  other  train  had  pass- 
ed there  for  two  honrs  or  more  before  that; 
that  this  train  was  palled  by  two  engines  of 
llrst-class  ctmstmctlon  properly  maintained. 
In  good  condition  and  repair,  and  eadi  equip- 
ped with  suitable  and  proper  spark  arresting 
devlees,  Including  proper  and  suitable  medi- 
anlsm,  netting,  and  flre  and  draft  appa- 
ratus, all  of  which  appliances  were  contin- 
uously during  the  time  Id  a  proper  condition 
and  repair;  that  the  train  was  operated 
along  the  track  and  right  of  way  in  the  usu- 
al and  customary  course  of  the  railroad  com- 
pany's business;  that  due  and  reasonable 
care  was  used  by  the  defendant  In  acquiring, 
keeping,  maintaining,  and  equipping  Its  loco- 
motives and  all  the  parts  thereof  In  a  safe, 
suitable,  and  secure  condition  for  the  preven- 
tion of  the  escape  of  flre  therefrom  and 
to  properly  and  skilfully  operate  them.  Tbe 
reply  put  In  Issae  the  most  of  the  defendant's 
answer. 

The  evidence  Introduced  tended  to  show 
the  case  as  made  by  plaintiff  substantially  as 
follows:  During  all  the  times  Involved  In 
this  controversy  plaintiff  was  the  owner  of  a 
large  tract  consisting  of  several  thousand 
acres  of  mountain  timber  lands,  a  portion  of 
which  Is  located  In  sections  21  and  22,  town- 
Bhip  2  S..  range  36  B.  W.  M.  Tbe  defendant 
owns  a  right  of  way  for  its  railroad  which 
posses  through  the  sections  named  and  ad- 
joins the  plaintiff's  premises.  The  lands  and 
right  of  way  involved  are  located  on  the 
eestem  slope  of  tfae  Blue  Mountains  between 
Hllgard  and  Kamela,  a  distance  of  approxi- 
mately four  miles  west  of  the  former  place, 
to  what  Is  known  as  the  lower  or  eastern  end 
of  Glover  Siding.  The  distance  between  the 
beginning  of  the  siding  and  Glover  Station, 
the  upper  point,  Is  about  three-fourths  of  a 
mile  and  extends  up  a  steep  grade  climbing 
the  mountain  in  a  westerly  direction  to  the 
Glover  Section  House.  On  August  12,  1D14, 
a  flre  occurred  along  or  near  the  defendant's 
rigjit  of  way,  and  the  testimony  tends  to 
■bow  that  at  the  lower  point,  known  as  the 
dHas,  a  fire  either  started  within  the  right 
of  way  and  bomed  out  to  the  lands  of  the 
plalntlfl,  or  from  the  outside  burned  to  and 
within  the  right  of  way  a  distance  of  perhaps 
25  feet  At  tbe  upper  point,  also,  a  flre  start- 
ed at  or  abont  the  same  time  either  within 
the  Tight  of  way  or  Just  outside,  and  bnmed 
a  distance  of  26  feet  wUhln  tbe  rl^  ot  way. 
Tbe  tracks  cS  each  of  the  fires  wtdoied  out  as 
they  passed  out  of  th«  right  of  way  and  after 
getting  oat  onto  the  lands  of  the  plalntlfl 
cratverged  together  into  one  large  flre  that 
qiread  out  and  burned  over  approxhnately 
VXJQ  acres  of  timber  and  brush  lands,  much 
of  whldi  had  been  logged  off,  causing  damage 
as  claimed  by  tbe  plaintiff  to  the  extent  of 
about  $10,000.   The  flre,  according  to  the 


testimony,  started  s(niiewbere  between  10  and 
12:80  o'clock,  either  on  Uie  defendant's  right 
of  wiv  or  In  the  Immediate  Tidiilty  there<tf, 
and  in  a  very  short  time  thereafter  was  be- 
yond control.  The  day  was  dry  and  hot. 
The  locality '  where  the  flre  originated  was 
a  steep  grade.  The  rl|^t  of  way  was  cover' 
ed  with  a  heavy  growth  ot  dry  grass  which 
had  not  been  mowed  or  cleared  off  during 
the  year  1814.  ^e  day  of  the  flre  thirteen 
locomotives  of  tbe  defendant  company  passed 
over  the  track  and  along  the  points  where  the 
flre  occurred.  Two  heavy  freight  trains,  each 
b^g  hauled  by  two  cinglnea,  passed  upgrade 
in  a  wei^rly  dlrectlm  along  the  flre  line. 
One  of  tbem,  extra  freight  No.  507,  drawn  b; 
engines  S07  and  700,  passed  through  the  sid- 
ing going  west  at  about  11  o'clock  a.  m.,  and 
consisted  of  51  freight  cars.  Bnglne  507 
was  at  tbe  head  of  the  train,  and  engine  700, 
known  as  the  "helper,"  was  located  14  cars 
from  the  rear.  No.  23,  another  freight  train, 
passed  over  the  line  at  about  12:30  o'docfc 
going  west  and  upgrade  at  tbe  points  where 
the  flre  occurred.  It  was  drawn  by  two 
engines,  Nos.  511  and  702,  and  consisted  of  a 
train  of  40  cars.  Other  locomotives  that 
passed  the  point  In  controversy  during  the 
day  hauled  the  passenger  trains  or  were 
engines  passing  back  and  forth  as  helpers  of 
other  trains.  Tbe  two  helper  engines,  700 
which  hauled  extra  freight  train  607,  and 
engine  702  which  hauled  freight  train  No.  23 
west,  had  not  been  Inspected  during  the 
month  of  August,  except  onoa,  on  the  20tb  and 
26th  res^^ectively.  No  record  aiH>ears  of  any 
prior  Inspection  of  either  locomotive.  No.  17. 
a  passenger  train,  passed  tbe  place  in  contro- 
versy going  upgrade  at  0:30  or  9:35  a.  m.  on 
the  14tb,  and  was  drawn  by  locomotive  No. 
210. 

The  testimony  shows  that  this  locomotive 
was  inspected  on  August  15th,  and  the  spark 
arrester  nnd  basket  were  found  to  be  out  of 
repair  and  defective.  Tbe  large  helper  en- 
gines, 700  and  702,  which  drew  the  freight 
trains  westward  on  that  day,  both  contained 
wire  netting  known  as  2%  by  2%,  while  the 
other  engines  were  supplied  with  spark  ar- 
rester and  wire  netting  of  a  finer  grade  and 
known  as  4  by  4  netting.  About  12  days  after 
the  flre,  Mr.  J.  T.  Williamson  visited  the 
scene  and  inspected  the  premises.  The  testi- 
mony offered  tends  to  show  that  for  several 
feet  outside  the  right  of  way  at  both  the  low- 
er and  'upper  points  described  and  all  along 
the  line  nrerade  between  the  two,  the  right 
of  way  and  the  adjacent  grounds  of  the 
plaintiff  were  QiliAly  spzlnkled  with  coal 
cinders  vaiylng  from  dast  up  to  the  size  of  a 
man's  finger  nail.  Some  of  these  cinders 
wa»  old  and  others  new  and  Cre^  Between 
the  lower  and  the  upper  points  along  the  sid- 
ing, nine  s^rate  fires  had  occurred  wlthtn 
the  rlgbt  of  way  of  the  detoidaut  At  the 
trial  in  making  Its  case  la  chief  plaintiff  was 
compelled  to  rely  upon  drcnmstantlal  evi- 
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dence  to  eatatdlah  Its  case,  as  the  place  where 
tba  Are  bn^  ont  Is  located  In  ttie  Blue  Moon* 
tains  at  rather  a  remote  spot 

J.  H.  Raley,  of  Pendleton,  and  Jno.  S. 
Hodgln,  of  La  Grande,  for  appellant.  C.  E. 
Cochran,  of  Portland  (W.  W,  Cotton,  of  Port- 
land, and  Crawford  &  Eakin,  of  La  Grande, 
on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  aa  above). 
[1]  The  plaintiff  makes  eight  assignments  of 
error.  The  first  Is  the  exclusion  from  consid- 
eration by  the  jury  of  certain  evidence  of 
other  fires  upon  the  defendant's  right  of  way 
in  that  locality  and  rejection  of  evidence  of 
the  same  purport.  Exceptions  were  saved  to 
seven  instructions  given  to  the  Jury.  Mr. 
Williamson,  manager  of  the  timber  company, 
testified  In  part  on  behalf  of  plaintiff  as 
follows: 

"It  is  a  nortii  slope  all  along  there  inside  of 
the  right  of  way  and  in  the  pine  grass  along 
these  cuts  between  the  block  signal  station,  be- 
tween the  siding  and  Glover  Section  House,  I 
found  where  there  has  been  nine  fires  started 
fresh;  all  appeared  to  be,  might  hare  been,  at 
tbe  same  time,  and  two  had  been  some  time  be- 
fore. Z  will  say  that  every  fire  I  found— some  of 
them  had  only  burned,  lust  were  firea  in  the 
erass  inside  the  ri^t  of  way,  and  inside  the 
fence  and  to  the  bevt  at  my  Inuwledge  within  a 
hundred  feet." 

Counsel  for  defendant  moved  the  court  to 
take  this  evidence  from  the  Jory.  The  court 
ruled  that  the  motion  should  be  allowed  un- 
less it  should  be  shown  that  an  engine  of  de- 
fendant passed  along  just  prior  to  the  fires 
beii^  set  out.  The  discovery  of  these  other 
fires  was  made  by  the  manager  of  the  plain- 
tiff some  10  or  12  days  after  the  fire  of  which 
complaint  Is  made.  By  Instruction  12,  the 
court  charged  the  Jury  in  effect  that  the 
mere  presence  along  the  right  of  way  of 
small  bumed-orer  areas  was  not  a  circum- 
stance Justifying  any  inference  of  liability  of 
negligence  on  the  part  of  defendant.  These 
rulings  constitute  two  of  the  assignments  of 
error  which  we  will  consider  together.  There 
was  no  evidence  tending  to  show  that  any  of 
the  defendant's  engines  passed  this  point 
prior  to  the  other  fires  mentioned  by  Mr.  Wil- 
liamson or  to  connect  their  origin  with  the 
company's  engines.  The  rule  Justifying  the 
admission  of  evidence  of  other  fires  set  by 
defendant's  engines  does  not  admit  testimony 
to  the  effect  that  12  days  or  so  after  the  fire 
a  witness  saw  burned-over  areas  within  the 
right  of  way ;  there  being  no  tesUmony  of  the 
passing  of  engines  at  or  Immediately  prior  to 
the  ignition  of  a  Are.  Hawley  v.  Sumpter  Ry. 
Co.,  49  Or.  509,  619,  90  Pac.  1106,  12  L.  B.  A. 
(N.  8.)  626;  Taffe  T.  O.  B.  &  N.  Co.,  60  Or. 
ITT,  180,  IIT  Pac.  068  ;  6T  Am.  &  Eng.  R.  Oas. 
(N.  S.)  ISO;  La  SaUe  t.  Central  R.  B.  of 
OEegon,  T8  Or.  203,  144  Fac.  414.  Brl- 
dence  of  other  flres  la  admindble  cnily  by 
showing  the  same  to  hare  seasonably  follow- 
ed In  the  wake  of  an  uigliie  from  whrae  stack 
apKOcM  wen  being  emitted.  Koonts  t.  O.  B. 


&  N.  Co..  20  Or.  8, 16. 23  Faa  820;  Hartford 
Ins.  Co.  T.  Cent.  B.  B.  of  Oregon,  74  Or.  141. 
1^  144  Fac.  417.  In  Hawley  t.  Swnpter  Ry.  • 
Co.,  supra,  two  wltneaees  deposed  over  ob- 
jections that  they  liad  seen  oUier  flroa  along 
defendant's  rli^t  of  way,  bnt  there  was  no 
evidence  tending  to  show  the  origin  of  the 
flres  or  Qoit  the  defendant  was  In  any  way 
re^onslble  Sot  them.  At  page  CStO  of  40  Or., 
at  page  1110  of  90  Pac:  [12  I^.  B.  A.  (N. 
626],  the  court  ruled  as  follows: 

"The  plaintiff  having  failed  to  offer  In  connec- 
tion wiUi  the  testimony  o£  these  two  witnesses, 
to  which  objection  was  made,  any  testimony 
tending  to  connect,  either  directly  or  remotely, 
any  of  the  fires  mentioned  by  them  with  the 
operation  of  the  road  by  defendant,  such  testi- 
mony was  not  admissible.  •  *  *  '* 

The  ruling  of  the  court  in  these  respects 
was  In  conformity  with  the  settled  law. 

[2]  Drror  Is  predl(».ted  iqxtn  instroctlons 
Nob.  10  and  11,  wheret^  the  Jury  were  told 
that  they  should  not  consider  the  aU^tltm 
that  defoodant  failed  to  empl(qr  competent  or 
careful  mechanics  or  machinists  to  keep  in 
ft  state  of  repair  its  engines,  w  use  carefal, 
competent,  or  suffldent  flre  patrols,  section 
men,  or  la^rers,  to  protect  the  right  of  way 
or  adjacent  land  from  flre.  By  the  UU  of 
exceptions  the  trial  Judge  certified  the  foUow- 
ing  statement: 

"There  was  no  testimony  relating  to  the  com- 
petency of  the  enginemen,  firemen^  and  train- 
men.  Neither  was  there  any  testimony  intro- 
duced tending  to  show  that  the  defendant  fail- 
ed to  employ  competent  or  careful  mechanics  or 
machinists  to  properly  overhaul  its  enginea,  loco- 
motives, cars,  or  trains,  or  any  part  thereof. 
Nor  was  there  any  testimony  offered  that  the 
defendant  failed  and  neglect  to  employ  or 
use  careful  or  sufficient  fire  patrols,  secttonmen, 
or  laborers,  whereby  to  protect  the  right  of 
way." 

It  is  contended  by  i^dnttff  that  the  testi- 
mony that  defendant's  right  of  way  was  cov- 
ered with  a,  growth  of  grass,  weeds,  and 
debris  wae  In  Itself  evidence  tending  to  show 
that  defendant  had  not  had  competent  labor- 
ers upcm  It  In  order  to  folly  undeistaud 
these  Instmctlons  it  Is  necessary  to  notice 
the  other  parts  <^  the  diarge. 

The  trial  court  <fliarged  the  Jury  as  fol- 
lows: 

No.  2.  "I  Instruct  you  that  If  you  find  from 
the  evidence  in  this  case  that  the  property  al- 
leged in  the  complaint,  or  any  part  thureof,  waa 
destroyed  by  fire  communicated  to  it  from  an 
engine,  or  engines,  of  the  defendant  railroad 
company,  and  in  toe  nmnner  and  at  the  place 
named  in  the  complaint,  the  fSct  that  sticb 
property  was  so  destroyed  raises  a  presumption 
of  aeghgence  on  the  part  of  the  defendant  com- 
pany, atber  in  the  cmstmction,  management, 
or  operation  of  the  engine  or  engines  from  which 
the  fire  waa. so  communicated  or  in  the  exercise 
of  proper  care  of  its  tight  of  way,  and  casts  up- 
on the  defendant  railroad  company  the  burden  of 

firoof  of  overcoming  such  presumptitm  of  nee- 
igence  by  evidence  which  yon  believe  to  be  true.  ' 

No.  3.  "I  instruct  you  that  It  was  the  duty  of 
the  defendant  railroad  company  to  exercise  rea- 
simaUe  diligence,  care,  and  precaution  in  pro- 
curing and  utiliiing,  and  keeping  In  good  re- 
pair, the  moat  approved  mechanical  inventions 
and  apparatus  to  prevent  the  escape  of  fire, 
eoali!)  sparks,  and  live  cinders;  and  if  firom 
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the  evidence  in  this  caae  yon  find  that  the  de- 
fendant railroad  company  did  not  exercise  such 
reasonable  diligence,  care,  and  precaution  in 
piodndng  and  ntUidng  and  keeping  in  repair 
the  most  approved  mecbaniccJ  inventions  and 
apparatus  to  prevent  the  escape  of  fire,  coals, 
Eparks,  and  bve  cinders,  and  that  by  reason 
thereof  plaintiff's  property  was  destroyed  in  the 
manner  alleged  in  its  cfunpleint,  tben  your  ver- 
dict should  be  for  the  plaintiff.   •   •   •  '* 

Na  4.  "I  instruct  you  that  it  is  the  doty  of  the 
defendant  railroad  company  to  exercise  reason- 
able care,  precaution,  and  u:lU  in  tlie  operation, 
handling,  and  management  of  Its  engine  or  en- 
gines, and  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  railroad  companv  did  not 
use  siich  care,  precaution,  and  skill,  ana  by  rea- 
son thereof  the  plaintiff's  property  was  destroy- 
ed by  fire  in  the  manner  alleged  in  the  ennplaint, 
then  yotir  verdict  should  be  for  the  plain- 
tiff. *" 

Na  e.  "1  instruct  you  that  if  yoo  farther 
find  tliat  tlie  right  of  way  of  (he  dmendant  had 
not  been  mowed  during  the  period  from  tbe  Ist 
day  of  June,  lfil4,  to  the  1st  day  of  July,  1914, 
at  tbe  point  where  the  fire  started,  and  that 
the  fire  was  started  by  sparks  from  the  engine 
or  engines  of  the  defendant  thrown  upon  euch 
miraowed  grass  or  weeds  upon  such  right  of  way, 
then  such  presumption  of  negbgenoe  is  c<mciu- 
sive  and  cannot  be  overcome  by  evidence,  and 
your  verdict  must  be  for  the  plaintiff.  If,  how- 
ever, yon  should  find  from  tbe  evidence  in  this 
case  that  the  right  of  way  bad  been  mowed 
between  the  1st  day  of  June,  1914,  and  the  1st 
day  of  July,  1914,  and  you  sbotdd  further  find 
that  the  fire  was  started  by  sparks  from  the 
defendant's  engine  or  engines  at  some  point 
on  defendant's  risht  of  way  that  had  been  mow- 
ed between  the  lat  day.  of  June,  1914,  and  the 
1st  day  of  July,  1014,  then  such  presumption  of 
negligence  is  not  conclusive,  but  may  be  over- 
come by  evidence  which  you  believe  that  the 
defoidant  was  not  negligent  in  any  of  the  re- 
spects charged  In  the  «»nplaint  relating  to  the 
tqoipniait.  •  • 

See  section  6984,  L.  O.  L. 

It  will  therefore  be  seen  that,  whether  the 
railroad  company  employed  D  or  500  section 
men  on  this  section,  tbe  matter  of  keeping  the 
right  of  way  free  from  grass  and  dfibrls  was 
fairly  submitted  to  the  Jury,  and  so,  also, 
was  the  question  of  tbe  care  and  management 
of  the  defendant's  engines.  The  two  Instruc- 
tions complained  of  relate  to  tbe  competency 
and  skill  of  the  employ^.  Tbe  evidence  did 
not  suggest  that  there  was  a  deficiency  in 
the  number  of  men  employed  for  those  pur- 
poses, and  the  bill  of  exceptions  discloses  no 
evidence  bearing  upon  the  competency  of  the 
mechanics  or  machinistjs  or  concerning  fire 
patrols  or  labwers.  In  orOer  to  direct  tbe 
Jury  in  the  consideration  of  tbe  Issues,  It 
was  proper  for  the  court  to  withdraw  from 
them  certain  charges  ot-  negligence  assigned 
in  tbe  cMDjilalnt  aa  a  ground  of  recovery 
vboi  ifiQnested  to  do  bq,  when  the  same  was 
not  supported  by  tlie  evidence.  Otberwise, 
in  case  of  a  verdict  In  favor  of  plaintiff,  It 
woQld  have  been  ImpoBslUe  to  know  bnt  that 
tbe  amqAalnt  bad  been  remembered  by  the 
Jury  as  evidence  and  a  verdict  baseA  upon 
the  datan  of  negllgOMe  in  those  respects, 
when  there  was  no  evidence  to  support  It. 
Chicago,  St  P.,  M.  &  O.  By.  Co.  t.  KnOoff, 
217  Fed.  62B.  588, 183  O.  G.  A.  877.  White  It 
to  a  dtfflcnlt  and  delicate  matter  for  the  trial 


court  to  bear  In  mind  all  the  evidence  during 
tbe  trial  of  a  ' cause  so  as  to  be  able  to  so 
Instruct,  we  are  not  referred  to  any  compe- 
tent testimony  supporting  the  Issues  which 
was  not  sulmiltted  to  the  jury  and  find  no 
error  In  the  ruling.  EMdently  the  jury  may 
have  found  that  the  rU^t  of  way  was  not 
kept  free  from  grass  and  dfibrls,  but  that 
the  Are  did  not  originate  upon  sn^  right  of 
way,  thus  eliminating  the  qttestl<m  of  care 
in  this  respect  Of  course,  the  defendant 
would  not  be  llaMe  for  a  want  of  care  unless 
an  Injury  resulted  therefrom.  The  essential 
facts  for  the  consideration  of  the  jury  in  re< 
gard  to  the  care  and  conditloi  of  the  engines 
ot  detendant  were  vrtiether  or  ttot  the  rail- 
road ccnnpany  had  exercised  reasonable  care 
in  procuring  and  utilising  the  most  modem 
Inventions,  apparatus,  and  appliances  to  pre* 
vent  tbe  escape  of  fire  and  to  propeily  In- 
spect and  maintain  the  same  in  good  condi- 
tion. By  Instruction  N<k  8,  above  quoted,  Out 
jury  were  told  In  ^ect  that  If  they  found 
there  bad  been  a  lade  of  sudi  care  and  pre- 
caution on  the  part  of  the  railroad  company, 
and  that  by  reason  thereof  plaintiff's  prop- 
erty was  destroyed  by  flr^  they  should  find  a 
verdict  for  plaintiff.  In  other  words,  the 
Jury  was  Informed  in  substance  that  evm 
thoui^  the  employ^  of  d^endant  were  com- 
petent. If  there  was  negligence  In  the  matters 
detailed  and  injury  ensued,  the  defendant 
would  be  llaMe.  The  Instruction  given  re- 
quires servants  of  tbe  defendant  to  exercise 
their  ability,  and  it  fairly  submitted  to  the 
jury  the  matter  of  equipping,  maintaining, 
and  managing  the  engines  of  defendant 

[3]  Plaintiff  complains  of  Instruction  No. 
13,  which  Is  as  follows: 

"I  further  instruct  you  that  It  is  the  duty 
of  the  defendant  to  exercise  reasonable  diligence, 
care,  and  precaution  in  procuring  and  in  ntiliz- 
ing  the  most  approved  mechanical  inventions, 
apparatus,  and  appliances  to  prevent  the  escape 
of  fire,  coals,  and  sparks,  ana  to  exercise  rea- 
sonable care  by  appropriate  in8i>ection  and  re- 

Sair  to  maintain  such  appliances  In  good  con- 
ition.  Now,  it  you  find  from  tbe  evidence  that 
the  defendant  has  used  reasonable  care  and  ex- 
ercised reasonable  diligence  and  precaution  In 
obtaining  and  putting  ^ito  practical  use  such 
appliances  and  to  mamtain  th^  as  such,  then 
it  has  fully  discharged  its  legal  duty  to  all  those 
subject  to  the  danger  incident  to  the  escape  of 
fire,  and  even  if  a  fire  shall  occur  ther^rom, 
notwithstanding  the  defendant  has  used  such 
care,  diligence,  and  precaution,  then  it  will  be 
your  bounden  duty  to  return  a  verdict  for  the 
defendant." 

This  part  of  tbe  dbarge,  taken  together 
with  instruction  No.  3,  puts  the  question 
fairly  before  the  jury  and  enjoins  the  proper 
degree  of  care  upon  tbe  railroad  company. 
Anderson  v.  O.  R.  B.  Co.,  45  Or.  215,  77  Paa 
11»;  La  Salle  v.  Cent  R-  of  Oregon,  73  Or. 
203,  211,  144  Pac.  414 ;  Lesser  Cotton  Co.  v. 
St.  Louis,  etc.,  By.  Ca,  114  Fed.  188, 141,  S? 
C.  C.  A.  95. 

[4]  Instruction  No.  14  la  challenged.  It 
reads  thus; 

"Now  the  jury  will  note  that  modem  science 
I  aqd  ingenuity  have  not  yet  reaclied  a  p<dnt  where 


Digitized  by 


402 


161  PACIFIC  REPOBTEB 


(Or. 


it  la  poBBible  to  propel  steam  locomotiTeB  in  sach 
a  manner  as  to  absolutely  prevent  the  emission 
of  sparks  or  fire  in  their  operation.  Tha  law 
does  not  require  that  locomotiTe  engines  used 
in  the  manner  the  defendant  uses  the  same 
shall  be  so  constrncted,  eqaipped,  or  managed  so 
that  no  sparks  of  fire  shall  escape  from  them, 
and  so  if  sparks  shall  be  emitted  from  the  loco- 
motives in  ordinary  and  usual  quantities,  that 
is  to  say,  such  quantities  as  naturallv  would  be 
emitted  from  an  engine  upon  which  the  railroad 
company  shall  have  used  reasonable  care,  dili- 
gence, and  precaution  in  equipping  with  modem 
and  approved  spark  arresting  devices,  and  shall 
have  operated  in  its  usual  course  of  business  by 
eomiMlent  employ^,  and  a  fire  occurs  from 
such  sparira,  the  defendant  will  not  be  liable." 

We  approve  this  instrQction.  The  law 
does  not  require  of  a  railroad  company  care 
beyond  that  which  the  state  of  the  art  and 
Hie  progress  of  ItiventicMi  and  science  will 
admit  Modem  science  and  ingenuity  liave 
not  yet  reached  a  point  of  perfection  or  a 
state  where  it  is  possible  to  manage  or  pro- 
pel  steam  locomotives  in  such  manner  as  to 
absolutely  prevent  the  escape  of  sparks  of 
Are.  Spaulding  v.  Chicago  &  N.  Ry.  Co.,  30 
Wis.  110,  126,  11  Am.  Rep.  650;  Menomonie 
Rir.  Sash  &  Door  Co.  v.  Milwaukee  &  N.  K. 
Co.,  81  Wis.  447,  65  N.  W.  176,  179;  Gaines- 
ville, ett,  R.  Co.  V.  Edmondson,  101  Ga.  747, 
29  S.  E.  213.  In  Gheuoweth  v.  S.  P.  Co.,  63 
Or.  lU,  119,  99  Pac.  86.  89,  this  court  said: 

"Evidence  that  the  engine,  just  prior  or  sub- 
sequent to  the  fire,  scattered  sparks,  is  not  suf- 
ficwnt.  to  impute  negligence.  It  is  only  when 
emittinK  them  in  nntisuai  quantities  or  oi  on- 
usual  mxe  that  it  has  that  effect" 

[6]  Instruction  No.  16  Is  excepted  to  and 
is  of  the  following  purport:  That  the  plain- 
tltr  could  prove  liability  against  the  defend- 
ant for  the  consegnence  of  the  fire  In  question 
by  drcamstaotial  evidence  from  which  the 
Jury  could  reasonably  Infer  negligence;  that 
the  facts  and  circumstances  established  to 
the  satisfaction  of  the  Jury  by  the  preponder- 
ance of  the  evidence  must  not  only  be  suf- 
ficient to  Justify  an  Inference  of  negligence, 
but  must  exclude  every  other  theory  as  to  the 
cause  or  origin  of  such  fire.  The  instruction 
embodies  the  law  of  drcumstantiai  evidence, 
and  the  purport  thereof  is  to  require  the  fact 
to  be  proved  by  a  preponderance  of  the  evi- 
dence; that  is.  If  the  facts  and  drcumstances 
show  two  ways  or  conditions  to  exist  as  a  re- 
sult of  which  the  railroad  company  would 
be  liable,  and  also  three  other  ways  or  condi- 
tions for  which  the  railroad  would  not  be 
liable,  then  the  Jury  was  charged  that  the 
evidence  must  preponderate  In  favor  of  one 
or  more  of  the  conditions  for  which  the  rail- 
road would  be  liable.  This  charge  was  nec- 
essary in  order  to  prevent  the  Jury  from 
speculating  that  the  fire  occurred  on  account 
of  some  negligent  act  of  defendant  when  the 
evidence  according  to  their  belief  might  Just 
as  strongly  have  showed  that  it  happened  in 
some  other  manner.  In  13  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  612,  the  rule  Is  stated; 

"It  most  be  obvious  that  evidence  that  the  fire 
in  question  merelr  ml^t  have  originated  from 
tha  oefudaiifs  enftnes,  or  ovsii  proof  tendinr  to 


show  that  it  did.  bi  not  entlUed  to  much  wd^it, 
unless  the  possibility  <^  <H^[in  from  fither  soorc- 
es  is  ezduded." 

In  ordw  to  establish  a  charge  of  negligence 
on  the  part  of  the  railroad  aunpany,  it  Is  not 
enongh  for  plaintiff  to  show  a  possibility  or 
even  a  probability  that  the  fire  was  communi- 
cated to  the  property  by  sparks  from  Its 
locomotives,  hut  it  must  prove  by  a  pre- 
ponderance of  afflrmatire  evidence  that  It 
did  so  originate.  38  Cyc.  1367.  Plaintiff 
argues  that  this  part  of  the  charge  requires 
proof  t>eyond  a  reasonable  doubt  This  con- 
tention Is  not  in  accord  with  our  views.  The 
instruction  complained  of  is  not  subject  to 
the  criticisms  made  by  the  plaintiff. 

[6]  Again,  conq)lalnt  Is  made  of  Instruction 
No.  17,  by  which  the  court  charged  the  jury 
that  the  law  does  not  require  absolute  proof 
or  absolute  certainty  and  is  satisfied  when  a 
jury  of  unprejudiced  minds,  after  hearing 
the  testimony,  have  an  abiding  conviction  of 
the  truth  of  the  claim;  Qiat  It  la  incumbent 
upon  the  plaintiff  to  prove  the  same  by  com- 
petent evidence  whereby  from  a  preponder- 
ance thereof  they  are  satisfied  that  the  claim 
has  been  established.  Minn.  Sash  &  Door 
Oo.  V.  Great  Northern  Ry.  Co.,  S3  Minn.  370, 
86  N.  W.  451,  454;  Gibbons  v.  Whs.  Valley 
H.  Co.,  68  Wis.  835,  17  N.  W.  132;  Gracy  v. 
Atlantic  Coast  Line  R.  Co.,  53  Fla.  350,  42 
South.  903,  008;  Brown  v.  Aa  &  Air  Line 
By.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  479,  483. 
The  information  thereby  imparted  to  the 
Jury  was  in  accordance  with  the  statute. 

Section  688,  lu  O.  L.,  declares  the  standard 
of  certainty  in  req^ect  to  dvU  cases,  as  fol- 
lows: 

"The  law  does  not  require  demonatration ; 
that  is,  such  a  degree  of  proof  as,  excluding  pos- 
sibility of  error,  produces  absolute  certainty, 
because  such  proof  is  rarely  possible.  Moral  cer- 
tainty only  LB  required,  or  that  degree  of  proof 
which  produces  conviction  in  an  unprejudice*! 
mind." 

Section  868,  subdlv.  5,  L.  O.  L.,  makes  It 
the  duty  of  the  court  to  Instruct  on  all  prop- 
er occasions  that  in  civil  cases  the  affirma- 
tive of  the  Issue  shall  be  proved,  and,  when 
the  evidence  Is  contradictory,  the  finding 
shall  be  according  to  the  preponderance  of 
the  evidence.  As  we  understand  the  record. 
It  was  the  theory  of  the  plaintiff  that  the 
fire  complained  of  originated  upon  the  rail- 
road company's  right  of  way  and  was  oc- 
casioned by  the  negligence  of  the  defendant. 
The  theory  of  the  defendant  seems  to  have 
been  that  the  fire  did  not  originate  upon  de- 
fendant's rUht  of  way  and  mts  not  caused 
elsewhwe  by  the  negligence  of  the  defend- 
ant 

A  car^l  examination  of  the  whole  charge 
given  by  the  trial  coait  to  the  }ary  leads  us 
to  believe  that  the  disputed  qnestiona  of  tact 
were  fairly  aubmitted  to  Che  Jury.  We  hare 
nothing  to  do  with  the  weight  of  the  evi- 
dence. It  Is  the  qiedal  province  of  the  Jury- 
to  pass  upon  questions  involving  that  que^ 
tlMi.  The  Jury  found  In  &Tor  itf  the  deCena- 
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ult,  and  die  Jndgaiant  based  tbexeoa  must 
benpbdcl. 

rinding  no  error  in  the  record,  the  JnAg- 
mnt  ef  tbe  lower  court  li  affirmed. 


HILL  et  «1.  T.  AMERICAN  LAND  ft  IiIVB 
STOCK  CO.  et  al. 

(Snprane  Ooort  of  Oresm.    Dee.  12,  1916.) 

1.  Watbbs  avd  Water  CoTjncs  4»140— Ap- 

PROFRIATION  rOS  Ir&IGATION— DXSEBi;  liAND 

Act 

Under  the  Desert  Land  Act,  Act  Cong. 
MiK-h  3. 18T7,  c.  107,  19  Sut.  877  (U.  S.  OOTip. 
St  1901,  p.  IMS),  wbidi  piovides  ^at  all  lar- 
plus  water  over  and  above  the  actual  appro- 
priatioQ  and  ase  for  reclamation  of  desert  land 
under  tlie  act,  "together  with  the  water  of  all 
lakes,  rivers  and  other  aonrces  of  water  supply 
npoi  the  pabUe  lands  and  not  navigable,  shall 
remain  and  be  held  free  for  the  appropriatton 
nod  oae  of  the  public  for  irrigation,"  etc.,  sub- 
ject to  existing  rights,  a  defendant,  whose 
tide  was  derlTed  from  patent  from  the  United 
States  government  hj  virtne  of  a  homestead  en- 
try, and  who  had  made  no  appropriation  of  wa- 
ter from  a  stream  upon  which  his  land  bad  bor> 
dered  siaoe  1877,  cooM  not,  by  reason  of  the 
mm  ftbattal  opm  the  streani,  defeat  or  diminish 
a  i^or  appropriation  made  under  tbe  act. 

[Ed.  Nota.— Vor  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  «s3l40J 

2.  Watibs  and  Watkb  Coussbs  •a>lS2(8)— 

AfPBOPBIATION  rOR  IBBIQATION— EVIDENCB 

— SUCTICIKNCT. 
In  a  proceeding  to  determine  riparian  rights, 
evidence  held  to  support  a  tinding  that  a  de- 
fendant had  never,  by  ditches  or  otherwise,  used 
or  appropriated  water  for  irrigation  purposes 
from  an  abutting  stream,  except  seepage  water 
escsping  from  another  irrigation  system. 

[Ed.  HoU.—Vta  other  eases,  see  Waters  and 
Water  Conisei,  OenL  Dtg.  |  IfiBi  Dec  Dig.  «=» 

3.  WATBB8  AKD  WATEE  CotJESBS  «»13&-  AP- 
PBOPRIATIOn  FOB  IbBIGATION  —  BlOHT  TO 

Vat  OF  Waste  Watbb. 
It  bein^  the  doty  of  an  appropriator  of  wa- 
ter for  irrigation  to  use  ordinary  methods  to 
prevent  waste,  while  a  temporary  use  may  be 
made  <A  seepage  water,  allowed  to  escape  by  ex- 
cessive use  of  water,  by  any  one  who  may  cap- 
tare  it,  no  permanent  rif^ht  can  be  acquired  to 
compel  the  continuance  of  the  dis(4iarge  or  loss. 

[Bid.  Note. — For  other  cases,  see  Waters  and 
WatPT  Courses,  Cent.  Dig.  I  14S;   Dec.  Dig. 

4.  Waters  arI)  Watbb  ConnsEs  «=3l52(6)— 

APPBOPBIATION   FOB   IbBIOATION  PbOCBED- 
tRGS— PLKADina— -MlSJOlNDEB  OF  FABTIES 
P1.AINTIFF. 
L'nder  L.  O.  L.  |  883,  providing  that  "sll 
persons  having  an  interest  6a  the  subject  of  a 
suit,  and  in  obtaining  tbe  relief  demanded,  may 
be  joined  as  plaintiffs,  except  as   ♦    •    *  oth- 
erwise provided and  -.hat  "any  person  may  be 
made  a  defendant  who  has  or  claims  an  biter- 
est   *    *    *   advwse  to  the  plaintiff,  or  who 
is  a  neeeasary  party  to  a  complete  determination 
•  of  the  questions  involved,"  in  a  pro- 

ceeding to  determine  riparian  rtgbta  to  water 
for  irrigation  purposes,  the  thing  In  contro- 
versy beliME  the  whole  mobile  flowage  of  the 
stream,  and  no  adequate  determination  being 
possible  without  tibe  presence  of  all  interrstcd 
in  the  entire  flowage,  the  joinder  of  a  plaintiff 


who  claimed  riparian  rights  on  the  stream  was 
pnmer. 

[Ed.  Not&— For  other  caaes.  see  Waters  and 
Water  Courses,  Gent  Dig.  1 IM;  Dee.  Dig.  9=» 

152(5).] 

In  Banc  Appeal  from  Circuit  Court,  Hom- 
ey County;  Dalton  Biggs,  Judge. 

Suit  by  Edwin  B.  Hill  and  others  against 
tbe  American  Land  &  Live  Stock  Company 
and  others.  From  a  decree  declaring  tbe 
rights  of  the  parties,  without  mention  of  the 
defendant  Padflc  Live  Stock  Company,  It 
appeals.  Affirmed. 

This  Is  a  suit  to  adjudicate  tta  ligbta  of 
the  Tariona  parties  to  the  use  of  the  waters 
of  Trout  creek,  in  Harney  county,  Or.  The 
plaintiffs  describe  their  realty  holdings,  the 
several  amounts  of  tbelr  approprlutlona  of 
water,  and  the  use  to  whldi  they  hare  ^ut 
it.  Ooncernli^  tbe  d^endants,  after  redtlng 
tbe  corporate  character  of  some  of  them  and 
the  existence  of  the  partnership  of  two  oth- 
ers, the  complaint  states  that  they — 

"and  each  and  every  one  claims  an  interest  in 
and  rights  to  the  waters  of  said  Trout  creek, 
bat  that  the  rights  of  eadi  and  every  one  of 
the  said  defendants,  except  as  herein  otherwise 
stated,  are  inferior  to  ana  subject  to  the  z4ghtB 
of  the  plaintiEh  as  herein  alleged,  and  that  eaeb 
and  every  one  of  the  said  parties  defendant  are 
necessary  parties  to  this  suit,  in  order  to  obtain 
a  final  determination  of  the  aubject-matter 
thereof." 

The  prayer  Is  for  a  decree,  determining 
the  relative  rights  and  priorities  of  the  par- 
ties to  the  waters  mentioned.  The  Pacific 
Live  Stock  Company,  one  of  the  defendants, 
and  the  only  party  appealing  from  the  de- 
cree, answered,  denying  all  the  allegations 
of  the  complaint.  After  averring  its  owner- 
ship of  160.26  acres  of  land,  its  answer  pro- 
ceeds as  follows: 

"That  Trout  creek  flows,  and  from  time  im- 
memorial has  flowed,  through,  over,  and  upon 
these  said  lands,  and  which  said  lands  are  ri- 
parian thereto,  nnd  riparian  rights  attached 
thereto,  and  the  said  defendant  is  entitled  to 
have  the  water  of  said  creek  flow  by,  tM'ough, 
over,  and  upon  tbe  said  lands,  and  to  make 
such  use  of  said  water  as  a  riparian  owner  is 
entitled  to  make  thereof.  That  m  tlie  year  1880 
tbe  said  defendant,  its  predeceasnn]  and  gran- 
tors, entered  into  and  upon  tlie  said  creek  by 
means  of  ditches,  dams,  and  other  works,  and 
took  and  appropriated  from  the  said  stream  to 
and  upon  Uie  lands  aforesaid  40  miner's  inches 
of  water  measured  under  a  4-inch  pressure,  and 
applied  the  same  to  the  irrigation  of  said  landa, 
the  watering  of  stock,  and  other  beneticial  uses, 
and  ever  since  said  time  said  defendant  and 
its  predecessors  and  grantors  have  continuously, 
uninterruptedly  under  a  claim  of  right,  adverse- 
ly to  tbe  said  plaintiffs  and  the  defendants  here- 
in and  to  all  the  world,  taken,  appropriated, 
diverted,  and  used  the  said  water,  and  the  whole 
thereof,  and  all  of  the  same  has  been,  and  still 
is  being,  applied  to  beneficial  uses,  and  defend- 
ant is  now  tbe  owner  of  the  rjght  to  take,  ap- 
propriate, and  use  the  amount  o£  water  afore- 
said. Aa  a  further  defense  to  the  said  suit,  the 
said  defendant  alleges  that  there  is  a  misjoinder 
of  causes  of  action  in  said  suit,  in  that  each  of 
the  plaintiffii  herein  as  aa  appropriator  of  said 
water  has  a  distinct  and  separate  right  of  proiv- 
erty  not  owne<l  in  common  or  jointly,  with  the 
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other  plaintiffs,  and  each  of  said  plaintiffs  has 
a  separate  cause  of  action  to  protect  the  said 
property,  and  tbe  said  canaea  of  action  cannot 
be  Joined,  and  Uie  same  are  Improperly  joined 
in  aaid  anit." 

ThiB  In  turn  was  denied  by  the  reply.  Aft^ 
er  a  full  bearing  on  the  Issues  the  oonrt,- 
among  others,  made  the  following  finding  <tf 
fhct: 

"That  one,  John  Pmtee,  made  hMoestead  en- 
try of  the  B.  %  S.  W.  and  lot  4,  section  18, 
township  39  south,  range  37  east,  W.  M.,  con- 
taining 160.26  acres,  for  which  he  obtained  pat- 
ent from  the  United  States  in  June.  1891,  and 
by  mesne  conveyances  the  Pacific  Xiive  Stock 
Company,  a  corporation,  one  of  the  defendants 
herein,  acquired  title  thereto.  It  appears  from 
the  evidence  that  no  ditcb  was  ever  taken  from 
Trout  creek,  and  that  no  water  is  used  from  that 
stream  for  the  irrigation  of  tliis  ranch,  except 
seepage  water  that  arises  on  or  near  the  place, 
from  the  irrigation  of  Frank  Adrian's  place. 
That  from  such  seepage  water  about  25  acres 
on  the  north  side  of  Trout  creek  is  irrigated, 
and  about  15  acres  on  the  south  side  of  the 
creek.  No  appropriation  from  Trout  creek  can 
be  made  for  this  land,  ftn-  the  reason  that  the 
water  used  is  seepage  wafcer.  Nothing  should 
be  construed  here,  however,  as  preventing  the 
company  from  making  use  6i  tin  seepage  water' 
from  the  Adrian  place." 

Thereupon  the  court  entered,  a  decree,  de- 
claring the  rights  of  the  other  parties  to  the 
suit,  without  mention  of  the  Pacific  lire 
Stock  Company.  As  to  that  defendant  tbe 
only  feature  of  the  decree  oOierwlae  alfect- 
ing  it  Is  this  last  dause  thereof : 

"The  temporary  injunction  heretcrfore  granted 
in  this  case  is  hereby  dissolved,  and  each  and 
every  party  to  this  suit  and  those  claiming  by, 
through,  or  under  them  are  tiereby  enjoined 
from  using  the  water  of  aar  of  the  streams, 
the  rights  of  whidi  have  been  n«dn  determined, 
in  any  manner  or  amount  contrary  to  the  pro- 
visions of  this  decree." 

Only  the  Padflc  Live  Stock  0(Hnpan7  ap- 
peals. 

Edward  F,  Treadwell,  of  San  Vtancisco, 
Oal^  and  John  L.  Rand,  of  Baker,  for  ap- 
pellant. J.  W.  Biggs  and  G.  A.  Rembold, 
both  of  Boms.  P.  J.  Gallagher,  of  Ontario,  Or., 
A.  W.  Gowan  and  Charles  W.  Ellis,  both  of 
Bums,  McColiocb  &  Wood,  of  Ontario,  Or., 
and  J.  S.  Cook,  of  Bums,  for  respondents. 

BUBNETT,  J.  (aft»  stating  the  facts  as 
above).  [1]  The  testimony  shows  that  the 
Pacific  Live  Stock  Company,  tor  nrnventence 
called  the  defendant,  deralgned  title  &om 
one  John  Porter,  who  in  turn  had  it  from  the 
United  States  eorernment  by  yirtne  of  home- 
stead entry,  which  was  made  by  him  aa 
April  2S,  1888.  resulting  hi  a  patent  dated 
June  18, 1891.  This  renders  It  subject  to  the 
act  of  Congress  of  March  3,  1877,  commonly 
known  as  the  "Desert  Land  Act,"  which  pro- 
vided that  all  surplus  water  over  and  above 
the  actual  appropriation  and  use  for  recla- 
mation of  desert  land  under  the  act,  "to- 
gether with  the  water  of  all  lakes,  rivers  and 
other  sources  of  water  supply  uptm  the  public 
lands  and  not  navigable,  stiall  remain  and 
be  held  free  for  the  appropriation  and  use  of 
the  pnbUe  t<a  Irrigation,  mining  and  manu- 


facturing purposes  subject  to  eztstlng  ilgbta. 
•  •  •»  18  Stat  U.  S.  877,  &  107,  «  Fed. 
Stat  Ann.  892,  U.  S.  Oomp.  Stat.  1901,  pw 
1R18.  This  provision  Is  thus  oonstmed  hy 
this  court  in  Hough  v.  Porter,  61  Or.  S18,  404, 
98  Fac.  1088,  at  1097: 

"Ihe  language  used  in  this  act  was  dearly  In- 
tended to  change  the  rule  respecting  tbe  right 
of  ripariana  to  the  use  of  water  for  irrigatifm, 
mining,  and  power  purposes ;  bat,  as  in  t»e  last 
case  cited,  it  has  its  limits.  It  does  not  go  so 
far  as  to  affect  the  rights  originally  giving  rise 
to  the  doctrine  <^  riparian  rightai  Uiat  is,  for 
domestic  use,  including  the  watering  <^  domea- 
tic  animals  and  such  stock  as  may  be  essential 
to  the  sustenance  ol  the  owners  of  lands  adja- 
cent to  the  Btreams  or  <^er  bodies  <A  water." 

Thus  It  Is  made  plain  ttiat  riparian  rl^ts 
are  not  the  same  In  essential  particulars  as 
the  common-law  privil^e  thus  designated. 
In  the  arid  and  semlarld  regitms  of  the  West 
the  principal  thing  Is  Qie  beneficial  use  of 
water  as  contrasted  with  its  mere  presence 
under  tlw  old  common-law  doctrine  that  a 
person  ^oee  lands  abutted  upon  a  stream 
was  entitled  to  have  it  flow  past  bis  premises 
as  it  was  naturally  want  to  do  undiminished 
in  quantity  except  for  diHnestie  poiposes  and 
unimpaired  in  auallty.  nie  nUe  had  Its  rise 
in  England,  where  irrigation  was  at  Qie  time 
practically  unknown.  The  modlflcatica  em- 
bodied in  the  act  of  Congress  referred  to  and 
in  the  general  legldation  of  the  semlarid 
western  states  is  founded  upon  the  neceestty 
of  the  situatlcm  and  the  principle  of  making 
the  water  do  the  greatest  good  to  the  great- 
est nnmbw.  It  may  well  be  doubted,  there- 
fore, whether  tlie  all^atlon  of  fha  defend- 
ant's answer,  to  the  eflEect  that  riparian 
rights  attadi  to  Its  lands  by  virtue  of  the 
cre^  running  throng  it,  is  more  than  a  cm- 
elusion  of  law,  or  presraits  any  obstacle  to 
the  prior  aivnvriation  of  cither  parties  tak- 
ing advantage  ot  the  reservation  annexed  liy 
the  government  to  its  lands,  permitting  its 
appropriation  by  the  first  comer  of  the  wa- 
ters flowing  thereon.  If  other  persons,  aifw- 
ating  under  the  Desert  tAud  Act  had  prevt 
ously  apprqpirlated  all  the  water  of  the 
stream,  it  seems  that  the  riparian  rights  as 
known  at  conunon  law,  attaching  to  tbe  land 
in  question  In  ttLvm  of  a  subs^neit  takw, 
would  be  negllglbie.  Because  public  land 
since  1877  bordered  a  stream,  It  does  not 
necessarily  follow  that  one  holding  tt  by 
subsequent  title  can  deftoat  or  diminish  a 
prior  appropriation  made  under  the  act  To 
work  out  such  a  result  something  more  must 
be  shown  than  moe  abuttal  upon  the  stream 
bed. 

[3]  All  the  testimony  affecting  the  defend- 
ant appears  In  the  alffitract  John  O.  Beatty, 
a  foreman  for.  many  years  for  the  defend* 
ant,  testified  that  the  only  water  that  goes 
upon  the  land  in  question  Is  se^jtage  water 
from  the  Frank  Adrian  place  next  above  It 
on  the  stream.  He  says  that  a  successor  of 
his  plowed  some  in  an  old  ditch  on  the  de- 
fendant's land,  but  that  he  never  saw  any 
water  In  it.  It  seraos  It  was  not  connected 
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dlrecOy  w  IndliecUy  with  Troat  creek.  He 
la  dear  In  bis  statement  that  the  only  water 
going  upon  the  place,  aside  from  the  streamt 
Is  seepage  from  the  place  above,  and  that 
the  only  nse  to  which  the  prc^rty  in  qaes- 
tl<m  was  pnt  was  for  pasturage,  or  to  hold 
cattle  there  three  or  four  or  Ave  days  dar- 
ing the  rodeo.  There  Is  utterly  no  testimony 
to  support  the  allegation  that  the  defendant 
entered  upon  the  creek  and  by  means  of 
ditches,  dams,  and  other  works  appropriated 
water  therefrom.  The  finding  of  fact  quoted 
is  amply  supported  by  the  testimony. 

[S]  The  complaint  of  the  defendant  la  that 
In  prescribing  the  amount  of  water  which 
Adrian  was  entitled  to  use,  no  provision  was 
made  for  continnlng  the  seepage  upon  which 
tbe  defendant  depends  for  moisture  upon  its 
land.  The  principle  governing  such  a  case 
is  thus  euonciated  la  2  Kinney  on  Irrigation 
and  Water  Rights  (2d  Bd.)  S  HIS: 

"Id  a  previous  chapter  upon  tb«  aabject  of 
the  economic  use  and  the  BupproBsion  of  waste 
ve  endeavored  to  show  that  m  all  enterprises 
for  die  use  of  water  there  is  more  or  less  of  tbe 
water  loet  to  the  appropriators  from  what  is 
called  necessary  waste.  This  is  the  water 
wiuch  escai>e8  from  tbe  ditches,  canals,  or  other 
Works,  and  which  cannot  be  avoided  by  the  ordi- 
nary precautions  commonly  used  in  tbe  con- 
itmctkm  ot  the  works.  Ana  white  it  is  the  duty 
of  the  appropriate  to  use  ordinary  methods  to 
prevent  this  waste,  he  is  not  compelled,  under 
the  law,  to  use  extraordinary  metnods.  How- 
crer.  as  'water  is  a  movable,  wandering  tbfag,* 
imder  the  best  methods  known  to  man,  some  of 
tbs  water  will  escape.  To  this  necessarily  lost 
water,  while  a  temporary  use  may  be  made  of 
It  b;  any  one  who  may  capture  it,  no  permanent 
rifht  can  be  acquired  so  as  to  comp^  tbe  con- 
tiaaance  of  the  dlscberge  or  loss." 

The  modem  doctrine  In  the  Western  states 
Is  that  no  person  has  a  right  to  use  more 
water  under  his  appropriation  than  can  be 
beneflcially  applied  to  some  useful  purpose. 
If,  titerefore,  Adrian  violated  this  rale  by  his 
eneesive  use  of  ttie  water,  be  bad  no  title 
to  the  snrplas,  and  nether  could  the  de- 
fendant acquire  any  ownership  therein.  The 
lattw  would  be  In  no  better  position  than 
the  receiver  of  stol«i  goods.  It  cannot  call 
upon  the  court  to  compel  Adrian  to  continue 
In  bis  wrongful  and  prodigal  use  of  the  wa- 
ter BO  that  the  defendant  may  be  benefited 
by  the  resulting  seepage.  The  allusion  to 
seepage  in  the  finding  of  the  court  already 
quoted  manifestly  refers  to  that  unavoida- 
ble escape  of  water  referred  to  in  the  »cerpt 
from  the  writings  ttf  Kinney.  The  evld«ice 
does  not  disclose  any  impairment  of  riparian 
rights  as  modified  by  the  Desert  Land  Act 
Under  the  finding  of  fact  the  decree  might 
have  been  made  more  spedflcally  stringent 
open  the  defendant.  Its  rights  were  not 
preJodioed  by  the  conclusion  of  the  court 

[41  It  was  also  charged  by  the  answer  that 
thne  was  a  misjoinder  of  causes  of  actlim  in 
that  each  appropriator  was  an  owner  in  eev- 
VBlty,  and  conld  not  Join  with  others  in  thii> 
dSBB  of  litigation  *,  but  that  point  has  been 


adversely  determined  by  this  court  tu  apply- 
ing section  SOS,  L.  O.  h.,  reading  thus: 

"AH  persons  having  an  interest  in  the  subject 
of  the  suit,  and  in  obtainlna  the  relief  demanded, 
may  be  Joined  as  [tlaintiSB,  except  as  in  this 
title  otherwise  provided.  Any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest 
in  the  controversy  adverse  to  tbe  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  tbe  questions  involved 
therein." 

The  rule  Is  established  in  the  following 
precedents:  Williams  v.  Altnow,  61  Or.  275, 
95  Pac.  200,  97  Paa  639;  Hough  v.  Porter, 
supra;  Whited  v.  Cavln,  65  Or.  98,  105 
Pac.  396;  Lockhart  v.  Ferrey,  59  Or.  179, 
115  Paa  431.  The  thing  in  controversy  la 
the  whole  mobile  fiowage  of  the  stream.  At 
the  ootset,  under  the  very  nature  of  things, 
no  one  can  tell  what  particular  drop  of  water 
Is  his  own.  It  is  the  use  of  an  aliquot  part 
of  this  amount  which  Is  in  question;  and  no 
adequate  determination  of  the  same  can  be 
had  without  the  presence  of  all  who  are  in- 
terested in  the  entire  fiowage  of  the  stream. 
Error  la  not  aniarent  in  the  decreOb  It  is 
affirmed. 


SOBENSON  T.  KBIB8. 
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L  Pbincipal  and  Aoiht  «s>184<1)— Agent's 
AniHOBIIT— Ihpued  Wabbantt— Dauaoes. 
When  an  agent  represents  that  he  is  em- 
powered to  make  a  particular  contract  on  behalf 
of  his  principal,  but  in  fact  has  no  such  author- 
ity, the  party  to  whom  the  representation  is 
made,  and  who  relies  diereon  and  complies  with 
the  terms  of  the  supposed  agreement,  can  main- 
tain an  action  ex  contractu  against  the  agent, 
on  tbe  implied  warranty,  to  recover  the  damages 
sustained. 

[Ed.  Note.— -For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  701,  702;  Dec.  Dig.  «=» 
184(1).] 

2.  ASBiaNlUHTS  «S>7S— BlOHT  OV  AOTIOIf. 

A  husband's  assignment  to  his  wife  of  bis 
dslm  against  an  owner  for  a  commission  for 
effecting  a  sale  of  land  wonld  not  suffice  as  a 
transfer  of  the  husband's  cause  of  action  against 
a  broker,  who  misrepresented  himself  to  be  em- 
powered by  tbe  owner  to  employ  plaintiff's  hus- 
band :  ana  unless  she  obtained  an  assignment  of 
the  cinim  against  the  agent  before  action  was 
brought,  she  could  not  recover  against  him. 

[Ed.  Note.— For  other  coses,  see  Assignments, 
Cent.  Dig.  H  139-142 ;  Dec.  Dig.  «=>73.J 

3.  ASSIQNHSNTS  «=»138-— RlQHT  OF  AonON— 

Qdbbtion  fob  Jubt— Tzub  of  Assionuknt. 
In  an  action  by  a  wife  as  the  assignee  of 
her  husband  to  recover  damagea  from  defendant , 
for  bis  misrepresentation  of  bis  authority  from 
an  owner  to  employ  tbe  husband  as  a  broker, 
held,  that  it  was  for  the  jury  to  determine 
whether  the  assignDient  of  the  daim  wss  msde 
before  the  action  was  commenced. 

[Ed.  Note.— For  other  cases,  see  Assignment^ 
Cent  Dig.  S8  235-238:  Dee.  Dig.  «=»138.] 

4.  Principal  and  Aqent  €=»189(2)  —  Au- 

THOBITT  OF  AoENT— ACTION  FOB  DaHAOBS 

-"OonsTBuonoK  of  Puc&dinq. 
Where  the  complaint  alleged  that  defendant 
represented  bis  authority  to  obligate  an  own- 
er of  land  to  pay  a  broker's  commission  to 
plaintifE's  assignor  on  a  sale  acoeptaUe  to  the 
owner,  and  that  the  defendant  bad  no  sueb  aa- 
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thoritr,  an  answer  denyinr  the  allegations  geu- 
rroUy,  with  an  nnguafifiea  allegation  that  de- 
fendant employed  ptointifE's  assignor  to  sell  the 
land  on  commission,  and  not  stating  that  encb 
engagement  was  made  on  hehalf  of  the  owner, 
construed  most  strongly  against  the  defendant, 
implied  that  the  employment  was  made  for  de- 
fendant's benefit,  and  that  he  had  no  authority 
to  make  such  a  contract  on  behalf  of  the  owner. 

[Cd.  Note.— For  other  cases,  see  Prindpat  and 
Agent.  Cent  Dig.  fi  714;  De£.  Dig.  «»i^(2).] 

5.  Pbtncipai,  and  Aobiit  ^190(1>— Aqknt's 

AnTHOBITT— PbEBUSCPTXON  AND  BTTBDEN  OW 

Proof. 

On  such  implicatitHi  that  defendant  employ- 
Gil  plaintiffs  assignor  on  his  own  account  to  sell 
the  land  upon  commission,  for  the  payment  of 
which  the  owner  was  not  bound,  h.  0.1*.  %  79Ur 
Buhd.  38,  raised  the  presumption  that  sudi  want 
of  authority  cmtlnued  after  an  <9tion  obtained 
by  plaintiff  was  declared  forfeited,  and  to  over- 
come Buch  presumption  the  burden  was  on  de- 
fendant to  show  that  authority  was  thereafter 
conferred  upon  him  by  the  owner  to  engage  a 
broker  and  to  agree  to  pay  him  a  couunission  for 
procuring  a  ))urchaser  acceptable  to  the  owner. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  }  718;  Dec  Dig.  «=»190a).] 

6.  Evidence  «=»93 — Bubdbn  or  Pboop— Pab- 
TY  Ha  VINO  Fecuuab  Knowlbdob. 

When  a  face  is  peculiarly  within  the  knowl- 
edge of  a  party.  h«  must,  ii  necessary,  furnish 
the  evidence  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  115;  Dee.  Dig.  «»g3.] 

7.  PaiNOIPAL  AND  AOBNT  «=»193— LlABIUTT 
OF  AOENT— DNAXITHOBIZEO  AOT— ACTION  FOE 

Dahaqbb— QusanoN  fob  Jubt. 
In  an  action  for  damages  for  defendant's 
misrepresentation  of  his  authority  to  employ 
plaintiff's  assignor  as  a  broker  on  oehalf  of  the 
owner  of  land,  hM,  that  the  denial  of  defend- 
ant's motion  for  a  directed  verdict  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Frindpal  and 
^nt.  Cent  Dig.  H  721^-726;  Dec.  Dlg:«=» 

8.  TbXAI,  ^260(6)— BEQUBnXD  iHBTBUcnONB 
— Oivbn  InBTBUOnONB. 

In  Bndk  action,  there  was  no  error  in  re- 
fusittg  to  give  defaidant's  instruction  omitting 
the  matter  of  a  renewed  or  subsequent  employ- 
ment, where  its  substance  was  embraced  in  the 
instruction  given. 

[Ed.  Note.— For  other  cases,  nee  Trial.  Cent. 
Dig.  S  656;  Dec.  Dig.  «s>260<6).l 

9.  Appeal  and  Eebob  «=3210(4)  — Ihstbdo- 

TIONS— KECESSITV  OP  REQUESTS. 

Under  Ii.  O.  L.  i  139,  providing  that  the 
court  shall  state  to  the  jury  all  matters  of  law 
thought  necessary  for  their  infoimation,  but 
shall  not  present  the  facta  of  the  case,  and 
shall  tell  the  jury  that  they  are  the  exclusive 
judges  of  questions  ot  fact  and  section  8f>S,  de- 
danng  the  jury  the  judges  of  the  evidence,  un- 
less it  is  declared  to  be  conclusive,  and  that 
they  are  to  be  instructed  as  to  precautionary 
matters,  no  failure  of  the  court  in  submitting  a 
party's  theory  of  the  case  can  be  considered  on 
appeal,  except  upon  the  denial  of  a  requested  ia- 
structiop  direct^  stating  the  law  applicable  to 
the  case. 

[Ed.  Note.--For  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  «=»216(4) ;  Trial.  Cent  Dig. 
i  627.1 

10.  TRIAt  )d=»2ei— iNBTBUOTtONS— BEQUXSTS 

— Appucabiutt. 
No  error  is  committed  In  denying  a  request- 
ed instruction,  irtiich  does  not  correctly  an- 
nounce the  law  applicable  to  the  case,  though 
such  request  may  coll  the  court's  attention  to  a  . 


particular  matter  not  covered  by  tin  general 

charge. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
mg  H  484,  660,  071,  678,  075;  Dec  Dig. 
261.] 

11.  Appeal  and  Bhxob  ^aaSSS—lntnxacnom 
—Review. 

In  an  acti<»i  tor  damages  for  defendant's 
misrepresentation  of  his  authority  to  employ 
plaintiff's  assignor  as  a  broker  on  oehalf  of  the 
owner,  where  defendant  acquiesced  in  the.eourt's 
instruction  that  plaintiff  was  entitled  to  the 
entire  commission  and  interest  or  nothing,  the 
defendant  hod  no  reason  to  complain  of  the 
court's  refusal  to  inntruct  that  plaintiCE  could 
not  recover  if  the  agreement  was  for  d^end- 
ant's  payment  to  plaintiff's  assignor  of  part  of 
the  commission  to  be  received  from  the  owner* 
or  that  If  the  contract  between  plaintifTs  as- 
signor and  defendant  was  for  Uie  mviaion  of  the 
commission  between  thamselvea  and  another,  the 
verdict  should  be  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  ud 
Error,  Cent.  Dig.  {  8611;  Dec.  Dig.  «b»883.1 

12.  Appeal  and  Ebbob  839(1)— Rbvikw— 
Bboad  Equitieb  op  Case. 

In  a  law  action,  where,  on  appeal,  only  al- 
leged errors  duly  as^ned  can  be  cmisideTed,  tlw 
argument  upon  the  "broad  equities'*  of  the  case 
has  no  place. 

[Ed,  Note. — For  other  cases,  see  Appenl  and 
Error,  Cent.  Dig.  J  8279;  Dec.  Dig.  e=>839a).l 

Department  2.-  Appeal  from  drcolt  Court, 
Multnomah  County;  a  U.  Gantenbein,  Judge. 

Action  by  N.  y.  8orens(»i  against  Fred- 
erick A.  Ertbs.   Judgment  for  plalntifT,  and 

defendant  appeals.  Affirmed. 

See,  also,  65  Or.  78,  129  Pac.  767,  131  Pac. 
1022,  61  L.  B,  A.  (N.  S.)  612,  Ann.  Cas.  1915A. 
1127. 

This  la  an  action  by  Mrs.  N.  V.  Sorenson, 
as  the  assignee  of  her  hu^and,  (ieorge  Sor- 
eDson,  a  real  estate  brokw,  against  F.  A. 
ErUw,  to  recover  damages.  The  material 
facts  are  that  C  A.  Smith,  ot  Minneapolis, 
Minn.,  was  the  equitable  owner  ot  7,4S0 
acres  of  timber  land  in  Douglas  county.  Or., 
and  employed  the  defendant,  a  real  estate 
broker,  of  Portland,  in  this  state,  to  negotiate 
a  sale  of  the  real  property.  In  order  to  pro- 
cure a  purchaser,  Kribs  appointed  Soreneon. 
who  on  September  28,  1906,  produced  J.  O. 
Stor^.  to  whom  the  d^endant  gave  an  oral 
option  to  buy  the  land  at  1^187,000,  on  ac- 
count of  which  $60,000  was  required  to  be 
paid  within  60  days.  Sorens<ni  assured  Sto- 
rey he  could  have  all  the  time  desired  In 
which  to  make  the  partial  paymeat,  and  for 
that  reason  he  neglected  to  pay  the  aOpalat- 
ed  sum  within  the  time  limited,  whereopou 
the  option  was  declared  at  an  ea(L  l^ere- 
after  Storey  commenced  an  action  against 
Kribs  to  recover  the  damages  which  he  bad 
sustained,  consisting  of  more  than  $2,000  ex- 
pended In  examining  the  timber  growing  oa 
the  land  and  $63,000,  ^rtddi  extra  aook  he 
could  have  realized  upon  a  resale  of  tbe 
premises.  While  that,  action  was  pendlns* 
Storey,  in  the  name  oi  the  Storey-Bracber 
Lumber  Company  and  O.  P.  BratDober,  eik- 
tered  Into  a  written  coutract  wltli  Smitb  to 
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pnrdiaae  the  land  for  $300,000;  the  vendees 
Btipaladng  to  save  the  vendor  harmless 
from  any  claim  for  a  commission  for  nego- 
tiating a  sale  of  the  land,  except  that  of 
Kilbs,  whereupon  that  action  was  dismiss- 
ed. In  an  action  by  this  plalntlfl  as  the  as- 
signee of  her  hosbaad  walnst  Smith  to  re- 
cover a  commlssltm  on  aoconnt  of  the  sate 
thus  consummated,  she  recovered  ¥15,000; 
bat  the  Judgment  was  reversed  on  the  ground 
that  Krlbs  had  no  authority  to  bind  Smith 
to  pay  a  commission.  Sorenson  v.  Smith,  65 
Or.  78,  129  Pac.  757,  181  Pac.  1022,  51  U 
B.  A.  (N.  S.)  612,  Ann.  Gas.  191SA,  1127. 
The  fiicts  here  involved,  and  referred  to  in 
the  opinion  in  that  case,  are  set  forth  as  mat- 
ters of  inducement  in  the  complaint  herein, 
which  charges,  in  effect:  That  about  July 
1907,  the  defendant,  assuming  to  act 
for  Smith  and  representing  that  he  had  au- 
thority to  do  so,  agreed  with  Sorenson  to 
obligate  Smith  to  pay  a  commission  of  6  per 
cent  of  the  purchase  price  of  the  land,  con- 
tlnoed  to  ^ploy  Sorenson  to  procure  a  pur- 
chaser of  the  real  property,  and  instructed 
the  brokOT  further  to  negotiate  with  Storey 
in  order  to  Induce  him  to  pay  a  greater  sum 
than  he  had  originally  offered  fbr  the  land, 
and  Kribe  agreed  to  pay  Sorenson  S  p^ 
cent  of  the  pnrdutse  price  if  he  could  Hod 
a  bnyer  who  was  able,  ready,  and  wilUng  to 
pay  a  sum  which  was  acceptable  to  Smith. 
That,  pursuant  to  that  employment,  Soren- 
son at  the  defendant's  request  continued  to 
negotiate  witii  Bt<M»y  until  October  81,  1909, 
when  he  was  Induced  to  purchase  the  land 
ttxr  fSOO,000.  which  sum  was  satlsfiactory  to 
Smith,  whereupon  Storey,  In  the  name  of  the 
Storey-Bracher  Lumber  Oon^ny,  and  Brat- 
nober,  wiHi  whom  Stor^  was  associated, 
made  a  contract  with  Smith  to  buy  the  land 
for  the  sum  last  named,  which  amount  has 
been  paid.  That  by  reason  of  the  premises 
Sorenson  became  entitled  to  a  oMnmlsslon 
of  $15,000,  the  payment  of  whlcb  was  de- 
manded of  &Dith,  who  refused  to  c«iq>^ 
therewith  on  the  ground  that  Krlbs  had  no 
authority  to  Und  him  to  pay  any  commls- 
slOD.  That  In  consequence  thereof  Sorenson 
was  damaged  In  the  sum  of  fl5,000  and  In- 
terest thereon  at  6  per  cent  per  annum  fnun 
Octobn  31,  190a  That  the  defendant  had 
no  aufhorttgr  to  obUgate  Smith  to  pay  any 
snm  as  commission,  and  Sorenson's  claim 
therefor  was  assigned,  prior  to  the  com- 
mencemcnt  of  this  action,  to  the  plaintiff, 
who  la  the  owner  and  holder  thereof. 

The  answer  unquallfledly  denies  each  aver- 
ment of  the  complaint  generally.  For  au 
afflrmatlve  defense,  the  facta  relatUig  to  the 
first  option  and  the  canc^atlon  thereof  are 
Kt  forth,  and  it  is  substantially  alleged  that 
when  Storey's  original  agreement  was  ter- 
fflioated  the  defendant  Informed  Sorenson 
thereof  and  notified  him  that  his  employ- 
meot  as  a  broker  or  otherwise  was  ended; 
that  irtutew  Mrvtees  mar  have  thereaft- 


er been  rendered  by  Sorenson,  In  connection 
with  the  sale  of  the  land,  were  not  perform- 
ed for  the  defendant  acting  for  himself,  or 
for  any  other  person  under  his  employmrat 
It  is  further  averred  tliat,  subsequent  to  the 
termination  of  the  original  cqptlon.  Storey 
and  Bratnober  negotiated  for  the  purchase  of 
the  land  directly  with  Smith,  who  refused 
to  sell  to  them  unless  Sorenson  would  waive 
any  claim  that  he  might  have  for  a  commis- 
sion, whereupon  Storey,  acting  for  himself, 
entered  Into  an  agreement  with  Sorenson 
by  the  terms  of  which  it  was  stipulated  that, 
if  Bratnober  would  furnish  all  the  money 
necessary  to  purchase  the  land  and  appoint 
Sorenson  and  Storey  brokers  to  negotiate  a 
resale  of  the  premises  on  or  before  Jnly  1, 
1910,  they  should  be  paid  a  commission  for 
their  serrlces ;  that  Bratnober  complied  with 
these  conditions,  and  Sorenson  in  considera* 
tloD  thereof  waived  all  claims  for  a  prior 
commission. 

The  reply  put  in  Issue  the  allegations  of 
new  matter  in  the  answer,  and,  the  cause 
having  been  tried,  the  Jury  found  for  the 
plaintiff  as  demanded  in  the  complaint,  viz. 
$19,925,  and,  Judgment  having  been  rendered 
on  the  verdict,  the  defendant  appeals. 

E.  R.  Glltner  and  Guy  C.  H.  Corliss,  botil 
of  Portland,  and  I'Awln  H.  Flick,  of  Seattle, 
Wash.  (Glltner  &  Sewall,  of  Portland,  on  the 
brief),  for  appellant.  Martin  U  Pipes,  of 
Portland  (George  A.  Pipes,  of  Portland,  on 
the  brief),  for  respondent 

MOOBE,  G  J.  (after  stating  the  £acts  as 
above).  [1]  Preliminary  to  a  coU8ld»atlon 
of  the  esnn  assigned  it  should  be  said  that 
this  action  Is  founded  upcm  the  legal  prln- 
d^e,  estabUahed  In  this  state,  that  when  an 
agent  r^resents  be  is  empowered  to  make  a 
particular  contract  on  bebaU  of  bis  principal 
and  no  such  authority  haa  been  bestowed, 
the  party  to  whom  the  statranents  were  made 
by  relybig  thereon  and  complying  with  the 
terms  of  the  supposed  agreement  so  condud- 
ed,  can  maintain  an  action  ex  contractu 
against  the  agent,  on  the  implied  warranty, 
to  recover  the  damages  thus  sustained.  Coch- 
ran V.  Baker,  U  Or.  505,  52  Pac.  520,  56  Pac 
641 ;  Anderson  v.  Adams,  43  Or.  621,  74  Pac. 
215.  See,  also,  Kennedy  v.  SCouebouse,  13 
N.  D.  232,  100  N.  W.  25S,  3  Ann.  Cas.  217, 
and  Haupt  v.  Vint,  68  W.  Va.  657,  70  S.  B. 
702,  34  U  a.  A.  (N.  S.)  519. 

When  this  cause  was  submitted  to  the  Jury, 
the  defendant's  counsel  moved  for  a  directed 
verdict  In  favor  of  their  client,  on  the  grounds 
that  the  evidence  received  disclosed  the  claim 
sued  on  was  not  assigned  prior  to  the  com- 
mencement of  this  action ;  that  the  plaintiff 
Introduced  no  testimony  tending  to  show  any 
want  of  authority  on  the  part  of  the  defend- 
ant to  bind  Smith  to  pay  a  commission;  and 
that  this  action  Is  founded  upon  a  contract 
allied  to  have  been  made  In  July,  1907,  when 
no  evidence  thereof  was  offered.  Oonsider- 
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Ing  these  mattm  In  ttie  order  stated,  atten- 
tion Is  called  to  tbe  case  of  Soienaon 
Smith,  supra,  wbere  the  tanker's  dalm  now 
asserted  against  the  defendant  for  a  commis- 
sion for  negotiating  the  same  sale  Is  alleged 
to  have  been  assigned  to  thla  plalntUt.  At 
the  trial  herein  George  Sorenson  testified,  oii 
direct  examination,  that  prior  to  the  com- 
mencement of  this  action  he  assigned  bis 
claim  for  a  commission  to  bis  wife,  who  then 
was  the  owner  and  holder  thereof.  On  cross- 
examination,  however,  in  answer  to  the  In- 
quiry, "Who  did  you  tell  her  you  had  a  com- 
mission from?"  he  replied,  "From  0.  A. 
Smith.  Q.  Did  you  ever  make  any  other  as- 
signment to  her?  A.  No,"  On  redirect  exam- 
ination, the  attention  of  the  witness  was  call- 
ed to  the  testimony  which  he  had  thus  given 
on  cross-examination,  and  he  was  asked 
whether  or  not,  before  the  commencement 
of  this  action,  he  had  assigned  bis  claim  for 
a  commission  to  his  wife.  He  answered: 
"I  misunderstood  the  question.  I  meant,  I 
made  the  asslgameut  of  this  $16,000.  *  •  * 
Q.  That  Is  the  claim  iu  this  case?  A.  Tes." 
On  recross-examl  nation  he  was  asked: 
"When  was  it  you  made  the  assignment?" 
He  responded:  "Just  before  this  suit  was 
brought.  Q.  When  was  that?  A.  About  a 
year  and  a  half  ago.  Q.  What  did  you  say 
to  your  wife?  A.  I  said  I  am  assigning  tlils 
claim.  You  will  have  to  bring  a  new  suit 
Q.  What  Is  this  claim?  A.  This  ?15,000. 
Q.  What  is  this  claim  you  asslgued  to  your 
wife?  A.  My  claim  against  Kribs.  Q.  What 
for?   A.  Commission  of  $16,000." 

[2,  3]  It  needs  no  argument  to  show  that 
the  broker's  claim  for  a  commission  against 
Smith,  whidi  was  assigned  to  this  plaintiff 
before  she  began  her  action  against  him, 
would  not  suffice  as  a  transfer  of  a  cause  of 
action  against  Krlbs,  and  unless  she  obtained 
an  assignment  of  tbe  dalm  against  the  latter 
before  this  action  was  instltnted,  she  was 
not  entitled  to  a  recovwy  herein.  From  Sor- 
enson's  contradictory  statements,  relating  to 
the  alignment,  the  court  could  not,  as  a 
matter  of  law,  say  which  sworn  declaration 
was  true.  It  was  therefore  tbe  province  of 
tbe  Jury,  from  a  careful  comparlscm  and  con- 
sideration of  snch  testimony,  to  determine 
whether  or  not  the  assignment  of  the  claim 
against  Krlbs  was  made  before  this  action 
was  commenced.  Padflc  Blscnit  Oa  v.  Dug- 
ger,  42  Or.  618,  70  Fac.  623.  No  error  was 
committed  in  respect  to  the  assignment. 

[4]  It  wilt  be  remembered  the  complaint 
charged  that  the  defendant  represented  he 
was  authorized  to  obligate  Smith  to  pay  a 
broker's  commission  in  case  a  sale  of  the 
land  could  be  made  for  a  price  acceptable 
to  the  owner,  and  that  the  defendant  did  not 
have  Bucb  authority.  The  averments  of  the 
complaint  are  denied  generally  without  any 
qualification  in  the  answer  which  alleged 
that  prior  to  September  26,  1906,  the  defend- 
ant employed  Sorenson  to  sell  the  land  on 


enmnlsslon.  Tin  anmrar  doei  not  Ats  that 
sach  engagemoit  was  made  fof  or  on  behalf 
of  Smith.  Cknutroing  that  pleading  most 
strongly  against  the  defbndant,  it  must 
therefore  be  taken  for  granted  tlwt  the  em- 
ployment was  made  for  bis  benefit  It  is 
also  fairly  to  be  infnred  from  tbe  defNid- 
ant's  pleading  that  be  bad  no  anthotfty  to 
make  such  a  contract  on  behalf  of  his  prin- 
cipal. 

[I.fl]  It  b^K  Implied  from  tbe  anawer 
that  Uie  defendant  employed  Sorenson  on  his 
own  account  to  sell  the  land  upon  commia- 
slon  for  the  payment  of  whltih  Smltli  was  not 
obligated,  the  law  raises  tbe  presumption 
that  sudi  want  of  authority  continued  after 
the  oral  o^oa  was  dedared  fcwfelted.  li.  O. 
U  9  709,  snbd.  88.  In  order  to  overcmne  this 
presumption  tbe  burden  of  proof  was  imposed 
on  the  defendant,  notwithstanding  his  gener- 
al denial  of  a  want  of  authority,  to  show  to 
the  8atl8factl<m  of  the  Jury  that  after  the 
<V>tion  was  terminated,  authority  was  con- 
ferred upon  him  by  his  principal  to  engage 
the  services  of  a  broker  and  to  agree  to  pay 
him  a  cCHDmlsslon  for  procuring  a  purchaser 
of  the  land  who  would  pay  a  price  which  was 
acceptable  to  the  owner.  Peabody  r.  O.  B. 
&  N.  Co.,  21  Or.  121,  184,  26  Pac.  1053,  12  L. 
R.  A.  823.  The  conclusion  thus  reached  is 
not  unreasonable,  for  the  rule  is  dementary 
that,  when  a  fact  Is  peculiarly  within  tbe 
knowledge  of  a  party,  he  must.  If  necessary, 
furnish  the  evidence  thereof.  Weber  v.  Botb- 
child,  16  Or.  885,  15  Pac.  650,  8  Am.  St.  Kep. 
162.  As  the  burden  was  on  the  defendant  in 
this  particular,  he  cannot  complain  oC  any 
lack  of  proof  in  this  respect 

t7]  George  Sorenson  testified  that  about 
three  or  four  months  after  the  original  op- 
tion was  canceled  Storey  made  another  offer 
to  tbe  witness  to  purchase  tbe  land,  which 
bid  he  submitted  to  the  defendant  who  said: 

"  'We  will  keep  on  working  on  the  deal.  We 
will  pull  it  through  yet.'  •  •  *  Q.  Can  yoa 
state  during  what  month  In  1007^  if  at  all,  ^on 
continued  to  act  in  the  negotiatiotis,  to  brinK 
about  that  sale!  A,  Well,  I  contlnaed  all  the 
time,  trying  to  put  it  through.  Q.  Can  you 
state  more  definitely  during  what  months  In 
1907  you  went  to  Mr.  Kribs  about  it?  A.  I 
used  to  n>  to  his  office  pretty  near  every  week  or 
80.  Q.  I>urinK  that  year?  A.  Yes.  Q.  Did 
you,  or  not,  have  any  conversation  with  Mr. 
Storey  about  it  in  that  year?  A.  Tea,  sir;  all 
the  tune.  I  had  the  same  office  with  him.  Q. 
During  that  time,  1007,  you  may  state  whether 
or  not  the  parties  got  together  on  any  agree- 
ment about  the  price  of  the  land?  A.  Ko,  they 
never  got  together." 

Viewing  this  testimony  in  the  U^t  of  the 
averment  of  tlxe  complaint  that  about  July 
— ,  1007,  tbe  defendant  "continned  the  em- 
ployment of  the  said  Geo^  Sorenson  and  In- 
structed him  to  negotiate  further  with  said  J. 
O.  Storey,"  It  will  be  seen  that  though  Sor- 
enson persisted  In  his  efforts  to  bring  about 
a  sale  of  the  land  to  Storey  after  the  original 
option  was  canceled,  and  for  that  purpose 
frequently  conferred  with  Krlbs  about  the 
matter,  no  assent  was  given     the  latter  re- 
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It  ting  to  mch  sale  vnUl  about  three  montha 
after  the  oral  option  waa  declared  forfeited. 
Eim^taBOmoiiiy  teaming  to  tiaaw  ttae  making 
of  a  new  contract  When  the  asnonent  was 
consDnnnated  la  nntmpoitant,  provided  It  mis 
amclnded  prior  to  May  22,  1908,  ^rtwn  tbe 
tmoidment  of  section  808, 1/.  O.  wait  Into 
effect,  declaring  void 'any  unwritten  agree* 
ment  tbereafter  entared  Into  resting  to  tbe 
employment  of  a  broker  to  sell  land.  Laws 
Or.  1909,  c  27.  No  error  was  cranmltted  In 
denylBg  tbe  motion  for  a  directed  verdict 

[8]  An  exception  having  been  taken,  it  is 
maintained  by  d^ndant's  counsel  that  an  er> 
mr  mm  commitisd  in  denying  tlieir  foarth  re- 
qoert  to  instmct  the  Jnry  as  follows: 

"Defemdant  daims  that,  when  tbe  first  deal 
with  Storey  feU  through,  ho  notified  George 
Sorenson  tluit  his  employment  by  tbe  defeodant 
was  ended,  and  that  if  he  deslrea  to  act  as  bro* 
kor  in  the  matter  any  farther  he  most  make  an 
■rraagement  with  aiud  C  A.  £}mith.  Defend- 
ant had  a  perfect  right  to  terminate  the  em- 

nment  of  George  Sorenson  after  the  first 
with  Storey  fell  through,  and  If  said  em- 

Sloymcoit  was  terminated  at  said  time  so  far  as 
efendant  is  concerned,  your  verdict  must  be  in 
favor  of  the  defendant.  A  person  who  employs 
a  broker  may  terminate  the  employment  at  any 
time,  provided  he  acts  in  good  faith,  and  there 
is  BO  evidence  in  this  case  warranting  any  find- 
iog  that  defendant  acted  in  bad  faith  in  termi- 
nating aaid  employment  at  said  time.  If  he  did 
so  terminate  it." 

At  the  defendant's  request  the  court  in  Its 
general  charge  said: 

"A  broker  must  perform  his  contract  while 
bis  employment  lasts,  and  if  he  foils  to  do  so  be- 
fore his  employment  has  been  terminated,  he 
eannot  recover  anytiiing  for  any  services  that 
he  m^ht  have  rendered  up  to  the  time  his  em- 
ployment was  so  terminated.  If  he  desires  to 
protect  himself,  he  may  do  so  by  providing 
in  his  contract  that  his  employment  shall  last 
for  a  specified  time;  and  ii  tnis  Is  not  done, 
it  IB  the  absolute  right  of  the  person  who  em- 
ploys him  to  terminate  the  employment  at  any 
time  without  any  liability,  provided  be  acts  in 
n)od  faith,  and  provided  the  broker  has  not  at 
uiat  time  fully  performed  his  part  of  the  con- 
tract by  obtaining  a  pnrchaser  on  terau  aocept- 
able  to  the  seller  of  the  property." 

It  will  be  observed  that  the  fourth  request 
desired  a  direction  to  the  Jury  that  their  ver- 
dict must  be  for  the  defendant  if  the  employ- 
ment of  Sorenson  was  terminated  when 
Smith  withdrew  the  land  from  the  market 
The  language  thus  employed  omits  an  allega* 
Hon  of  the  complaint: 

'TTiat  immediately  after  the  defendant  had 
(ailed  to  carry  out  said  agreement  as  aforesaid 
(to  sell  tbe  land  to  Storey),  and  on  or  about 

the  —  day  of  July,  1907,  the  defendant,  as- 

'nming  to  act  as  the  agent  for  said  C.  A.  Smith, 
the  owner  of  said  land,  and  representing  that 
be  had  authority  from  said  C.  A.  Smith  so  to  act, 
^recd  with  said  Sorenson  to  obligate  the  said 
Saiith  to  pay  said  Sorenson  said  commission,  and 
cpntinned  the  employment  of  the  said  George 
Sorenson,  and  instructed  him  to  negotiate  fur* 
ther  with  said  J.  O.  Storey  for  the  purpose  of 
procuring  said  J.  O.  Storey  to  pay  a  higher 
price  for  said  property,"  etc. 

From  this  all^atlon  It  is  reasonably  to  be 
Inferred  that,  though  Sorenson's  employment 
was  terminated  when  tbe  orln^aal  option  was 
declared  at  an  end,  he  was  subsequently  m- 


gaged  by  the  defndant  to  negotiate  a  sale  of 
tbe  land  at  a  greater  price,  but  npm  the  same 
terms  as  had  been  previously  agreed  iqwa 
Sorenson's  testimony  on  this  issue,  to  which 
reference  has  beai  made,  tends  to  substan- 
tlato  tlM  averment  last  quoted.  The  fourth 
request  having  omitted  this  matter,  no  er- 
ror was  committed  in  refusing  to  give  that 
Instruction,  since  its  substance  was  embrac- 
ed in  tlie  part  of  tbe  charge  that  has  already 
been  TQ;«ated. 

[I,  iO]  It  is  Insisted  that  error  was  com- 
mitted In  denying  the  sixth  request  to  in- 
struct the  Jury,  as  follows: 

"Even  if  you  should  find  that  «nployment  of 
Geoi^e  Sorenson  continued  after  the  first  deal 
with  Storey  fell  through,  and  should  find  all  of 
the  other  focts  in  favor  of  plaintiff,  said  George 
Sorenson  would  not  earn  any  (Commission  anal 
he  bad  actually  procured  a  purchaser  on  terms 
acceptable  to  said  C.  A,  Smith.  It  is  not 
claimed  by  plaintiff  that  in  tbe  employment  of 
George  Sorenson  after  said  deal  with  Storey  fell 
through  the  defendant  or  said  0.  A.  Smith  fixed 
any  definite  terms  upon  which  said  O.  A  Smith 
would  be  willing  to  sell  the  land ;  [but,  on  the 
contrary,  it  appears  that  said  terms  were  not 
finally  agreed  to  on  the  part  of  said  O.  A.  Smith 
until  after  said  G.  A.  Smith  had  been  assured 
that  there  would*  be  no  commissioo  to  be  paid 
by  him  or  said  Kriba  to  George  Sorenstm  or  any 
other  person  In  said  sale,  but  that  the  price  be 
was  to  receive  for  the  property  would  be  net 
to  liim].  George  Sorenson  would  not  earn 
any  commission  until  he  had  actually  procured 
the  purchaser  for  the  property  on  terms  accept- 
able to  said  C.  A.  i^mith,  and  therefore,  if  you 
find  that  said  G.  A.  Smith  refused  to  sell  the 

Eroperty,  except  on  condition  that  there  should 
e  no  commission  paid  by  him  or  said  Kribs,  and 
said  Storey  communicated  said  fact  to  George 
Sorenson,  and  thereupon  George  Sorenson  waiv- 
ed ail  right  to  any  eonunission  and  ajereed  with 
said  Storey  to  get  his  pay  out  of  a  future  sale 
of  said  property  by  said  Storey,  and  thereupon 
aaid  Storey  ana  those  associated  with  him  com- 
pleted said  purchase  and  entered  into  a  con- 
tract for  tlie  purchase  of  the  same  for  $300,000 
net  to  said  G.  A.  Smith,  then  plaintiff  would  not 
be  entitled  to  recover,  even  though  all  the  oth- 
er facta  were  found  in  her  favor. ''^ 

This  request  was  denied  for  the  reason  that 
the  language  embraced  within  the  brackets, 
as  Indicated,  assumed  the  existence  of  a  fact 
which  waa  In  dispute,  it  is  argued  by  de- 
fendant's counsel  that,  though  the  instruc- 
tion requested  may  have  been  technically  la- 
correct,  it  was  aufflclent  to  call  attention  to 
Sorenson's  alleged  waiver  as  set  forth  in 
the  answer,  and,  such  being  the  case,  the 
duty  was  Imposed  upon  the  tourt  so  to  modi- 
fy tbe  language  suggested  as  correctly  to 
state  the  law  applicable  to  tbe  issue  involved. 
The  legal  principle  thus  involved  finds  expres- 
sion in  1  Blashfleld's  instructions  to  Juries 
(2d  Ed.)  G  175,  p.  407,  where  it  is  said: 

*'In  some  jurisdictions  it  is  held  that  a  re- 

?neBt  whidi  is  properly  refused  tor  defects  in 
6rm  or  substance  may  be  sufficient  tb  coll  the 
attentitm  of  the  court  to  the  nmtter  upon  which 
an  Instruction  is  Jesired,  and  make  a  failure  to 
give  an  appropriate  instruction  thereon  error." 

In  support  of  tbe  tmt  quoted  tlie  decisions 
dted,  omitting  criminal  causes,  were  ren- 
dered by  courts  in  the  staiss  of  Kansas,  Hls- 
sourl,  and  Texas.   In  addition  to  the  cases 
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from  tbe  states  mentloDed,  the  defendanfi 
counsd  fartber  cite  de<dsloiui  glrai  npoB  tliU 
subject  bj  the  courts  of  last  resort  In  the 
states  of  Kentuc^  (Western  Union  X.  Ctk  t. 
SlBSOD.  U5  Ky.  624,  leO  S.  W.  168),  Hassar 
duisetts  (Black  t.  Budringhnm,  1T4  Mass. 
102,  H  N.  B.  404).  Vermont  (HasarA  t.  Smith. 
21  Tt.  128),  and  West  VizghUa  (Oarrico  t. 
West  Va.  B.  CkK.  35  W.  Va.  888, 14  8.  B.  12). 
"If  a  request,"  says  a  tex^wrlter,  'Is  In  part 
Incorrect  or  is  inappropriate  as  amdled  to 
the  facts,  the  court  commits  no  error  In  whol- 
ly refusing  it"  Branson's  Ins.  to  Juries,  | 
101,  dtlDg  many  cases. 

Another  author  dlscusalng  the  same  sub- 
ject, remarks :  . 

"In  order  to  entitle  a  party  to  insist  that  a 
requested  instruction  be  given  to  the  jury,  such 
instruction  must  be  correct  both  in  form  and 
substance,  and  sadi  that  the  court  nught  give 
to  the  jury  without  modification  or  omission.  If 
tbe  ijistruction,  as  requested,  is  objectionable  in 
any  respect,  its  refusal  is  not  error."  1  Blash- 
fiefd's  Ins.  to  Juries  (2d  Ed.)  S  175.  p.  402. 

The  cases  cited  to  uphold  the  language  last 
repeated,  (HUittlng  decisions  from  states 
where  their  courts  seem  to  hare  ruled  on  both 
sides  of  the  question,  are  found  In  the  reports 
of  decisions  In  tbe  courts  of  Alabama.  Arkan- 
sas, California,  Colorado,  Georgia,  Illinois, 
Indiana.  Maine,  Maryland,  Michigan.  New 
York,  Ohio,  Oklahoma,  Utah,  and  Wisconsin. 
It  will  thus  be  seen  that  the  great  weight  of 
authority  is  opposed  to  the  contention  now 
made  with  respect  to  this  part  of  the  case. 

Our  statute,  relating  to  the  giving  of  In- 
stmctious,  reads: 

"In  charging  the  JniT,  tbe  court  shall  state 
to  them  all  matters  of  law  which  It  thinks  nec- 
essary for  their  infonnation  in  glvinK  their  ver- 
dict, out  it  shall  not  present  the  facts  of  the 
case,  bat  shall  inform  the  jury  that  tbey  are  the 
exclusive  judges  of  all  questions  of  fact."  It.  O. 
L.  IISO. 

''Tbe  jury,  subject  to  the  control  oi  the  court, 
in  the  cases  specified  in  this  Code,  are  tbe 
judges  of  the  effect  or  value  of  evidence  ad- 
drewed  to  them,  except  when  it  is  thereby  de- 
dared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  tbe  court  on  all  proper  occa- 
sions" in  respect  to  precauti<»iary  matters.  Id. 
J868. 

In  applying  these  provisions  of  the  law  it 
has  been  held  that,  though  each  party  to  an 
action  Is  entitled  to  have  ills  theory  of  the 
cause  submitted  to  a  jury,  if  any  evidence 
has  been  received  tending  to  snpport  such 
plan,  no  fallare'of  the  court  in  this  respect 
would  be  considered  on  appeal,  except  upon 
the  denial  of  a  requested  instruction  which 
correctly  stated  the  law  applicable  to  the 
case.  Cerrano  v.  Portland  Ry.,  L.  ft  P.  Co.. 
62  Or.  421.  126  Pac.  37.  We  adopt  tbe  rule 
prevailing  In  a  majority  of  the  states,  to  the 
effect  tliat  no  error  Is  committed  In  denying 
a  requested  instruction  wbieb  doea  not  cor- 
rectly announce  tlie  law  applic^le  to  the 
case,  or  which  contains  or  assumes  Uie  state- 
ment of  a  controverted  fact,  tbou^  such  re- 
quest may  call  tbe  court's  attuthm  to  a  par- 
ticular matter  not  covered  by  the  general 
chazgew  If  a  contrary  rule  obtained,  tt  Would 


Dot  be  necessary  for  connael  carefully  to  pre- 
pare requested  instructions,  for.  If  merely 
calling  attenttm  of  tta  court  to  a  particular 
matter  of  law  or  fact  were  suffldent,  Oua.  a 
request  to  charge  on  a  special  subject  would 
be  sufficient,  though  such  solicitation  was 
couched  In  the  bxieCBit  pQnAble  sentence. 
Thus,  In  this  Instance:  "We  desire  an  In* 
Btmctlon  uptrn  Uie  queaUon  of  walra.**  Such 
a  course  of  practice  wonU  not  be  fair  to  a 
court,  whldt  at  the  close  of  a  trial  hu  not 
the  time  carefully  to  considra  all  the  m&tteis 
that  might  thus  be  thrust  ivon  It  Untess, 
therefore,  the  prayer  for  an  Instruction  cor- 
rectly states  the  law  appllodile  to  the  case^ 
and  mates  no  Improper  allushm  to  contro- 
verted questions  of  fact,  and  the  mafctMS  thus 
urged  have  not  been  giv«i  In  tbe  general 
charge,  whoi  considered  in  Its  entire^,  no 
error  is  committed  In  denying  the  request 
Clearwater  Forrest,  72  Or.  812,  148  Pac 
908;  Kemp  r.  Portland  By.,  L.  ft  P.  Oo..  74 
Or.  258.  145  Pac.  274;  Pfeifler  v.  Oregon- 
Washington  B.  &  N.  Co..  74  Or.  807,  144  Pac. 
762;  Housman  v.  Peterson.  76  Or.  556,  149 
Pac.  538;  Johnson  v.  Portland  By.,  L.  ft  P. 
Co..  70  Or.  403.  155  Pac  375. 

[11]  It  is  maintained  by  defendant's  coun- 
sel that  errors  were  committed  in  denying 
th^  requested  inatmcttons  as  follows: 

"(16)  Plaintiff  cannot  recover  in  this  case  if 
the  original  agreement  between  George  Sorenson 
and  F.  A.  Knbs  was  for  the  payment  by  Kribs 
to  George  Sorenson  of  a  portion  of  the  commis- 
sion he  would  receive  from  C.  A.  Smith  on  the 
sale  of  the  land,  and  if  this  original  contract 
between  George  Sorenson  and  Knbs  was  never 
cbonged. 

"(17)  If  the  contract  between  George  Soren- 
son and  Kribs  was  for  the  division  between 
Kribs,  Soruison,  and  Storey  of  tbe  commission 
which  Smith  wwild  pay  Kribs  on  the  sale,  and 
this  agreement  was  never  altered,  then  jdain- 
tiff  cannot  recover,  and  your  verdict  must  be 
for  the  defendant" 

At  the  request  of  the  defendant's  coonsel 
the  jury  were  instructed  as  follows: 

"This  action  is  based  on  the  theory  that  de- 
fendant assumed  to  hire  George  Sorenson  as  a 
broker  for  the  sale  of  the  land  in  question  for  a 
specified  commission  of  5  per  cent,  and  repre- 
sented that  he  had  authorUy  to  bind  C  A. 
Smith  to  such  a  contract  Therefore  I  charge 
you  that  if  you  find  that  there  was  no  specific 
agreement  betweoi  George  Sorenson  and  V.  A. 
Kjibs  for  the  payment  of  6  per  cent,  commis- 
sion, but  that  the  amount  of  the  commission 
George  Sorenson  was  to  receive  was  not  agreed 
upon,  then  the  plaintiff  cannot  maintain  this 
action,  and  your  verdict  must  he  for  the  de- 
fendant" 

When  OiB  court  bad  ctrndn^  its  chargs 
one  of  the  Jurors  Inquired: 
"Do  we  have  to  find  for  the  full  amount?" 

The  court  replied: 

"This  action  is  brought  on  a  contract,  and 
plaintiff  is  entitled  to  5  per  cent,  of  the  amount 
or  nothing.  Tbe  jury  would  not  have  any  discre- 
tion to  find  an  intermediate  amounL  It  is  either 
the  full  amount  or  nothing,  and  to  that  full 
amount  should  be  added  interest  at  6  per  cent., 
from  tbe  81st  of  October,  1908,  down  to  this 
data." 
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The  defendant's  ommsti  Interposed  no  ob- 
Jectiw  to  the  coort^a  reidy  to  the  taicf»  ln< 
qnliy. 

part  of  the  cbanfe  so  given  at  the 
toUdtatlon  of  defendant's  counsel  Is  Incon- 
■istent  with  thrtr  reqnesta  last  referred  to, 
wMch  were  dented.  In  respect  to  the  Issue 
dealpwd  to  be  embraced  In  the  irizteenth 
nqnest,  the  defendant  testlfled  that,  nnder 
Uie  terms  of  the  original  agreement,  for  the 
sale  of  the  land  at  $187,000,  the  commission 
to  be  paid  the  ovner  for  procuring  Storey 
SB  a  purchaser  was  to  be  divided  between  the 
witness  and  Sorenson.  Erlbs  further  testlfled 
tiiat  after  the  original  option  was  declared 
fttrfdted  the  broker  was  adTlsed  thereof, 
and  notified  that  his  Bervlces  In  negotiating 
etmtracts  relating  to  Qie  sale  of  the  land 
were  ended.  Having  acquiesced  In  the  conrt's 
iDStractloa  that  the  plalntUt  was  entitled  to 
the  entire  commission  of  6  per  cent  of  the 
■dhng  i^ce  and  Interest  Uiereon  or  nothing, 
tile  defendant  has  no  reason  to  complain  be- 
cause of  the  r^sal  to  give  the  slzteentli  and 
sevmteenth  requested  instmctlons. 

[12]  A  great  part  of  the  brief  of  defefnd- 
ant^  comnel  Is  devoted  to  what  la  termed 
the  "broad  eqalttea"  of  the  case.  Thns  It  Is 
atated  hi  effect  that  by  reason  of  Sorenson's 
Kipusentattons  mads  to  Storey  that,  notwith- 
standing the  limitation  of  60  days  vwlfled  In 
the  original  option,  be  oonld  have  all  the  time 
be  desired  In  which  to  examine  the  lands 
offered  for  sale.  In  order  to  determine  their 
value;  that  relying  nptm  snch  statements 
Storey  neglected  to  take  the  necessary  pre- 
caution to  protect  his  rights,  whereby  he 
incurred  an  expense  of  more  than  $2,000  in 
milslng  the  timber,  and  lost  968,000,  which 
profit  he  could  have  made  by  a  resale  of  the 
property;  that  the  ultimate  contract  for 
the  sale  of  the  land  was  made  with  Smith  by 
Bratnober,  which  agreement  was  brought 
about  by  Storey  alone  as  the  procnrlng  cause, 
and  the  latter  had  only  the  right  of  a  broker 
to  negotiate  a  resale  of  the  premises  within  a 
speclfled  time;  that  sudi  agency  was  secured 
by  Storey,  who  hoped  to  obtain  a  compensa- 
tloQ  for  the  loss  he  had  thns  sustained;  that 
It  Is  undisputed,  If  Erlbs  Is  obligated  to  dis- 
charge the  Judgment  rendered  herein,  Storey, 
In  addition  to  the  damages  he  has  sustained 
In  consequence  of  Sorenson's  representations, 
will  be  obliged  to  repay  the  amount  recovered 
In  this  action,  thereby  entailing  an  entire  loss 
of  about  $85,000.  and  thus  demonstrating  the 
unreasonableness  of  the  conclusion  reached 
by  the  Jury  in  the  trial  of  this  cause. 

The  plaintiff's  counsel  contend,  as  alleged 
In  the  complaint,  and  as  their  evidence  tend- 
ed to  show,  that  the  land  was  sold  by  Smith 
tc  Storey,  in  the  name  of  the  Storey-Bracher 
Lumber  Company  and  Bratnober,  with  whom 
Storey  bad  associated,  and  that  Sorenson  had 
negotiated  with  Storey  in  effecting  a  sale  of 
the  prmlses.  which  fact  appears  to  be  evl' 


denced  by  the  written  contract  therefor,  from 
which  the  Jury  might  reasonably  have  con- 
cluded that  the  broker  was  entitled  to  the 
commission  demanded.  The  "broad  equities^' 
thus  stated  undoubtedly  afford  cogent  rea- 
sons, when  uttered,  as  thir  probably  wer^ 
to  the  jury  In  order  to  obtain  a  fiivorable 
verdict  for  the  defendant;  but  In  a  law  ac- 
tion, where  on  appeal  only  alleged  erron  duly 
assigned  can  be  considered,  the  argument  now 
adduced  has  no  place. 

Believing  no  prejudlcdal  error  was  commit- 
ted at  the  trial,  it  follows  that  the  Judgment 
staonld  be  alDrmed;  and  It  is  so  ordered. 

BEAN.  HARRIS,  and  BURNETT,  JJ.,  con- 
cur. 


CLAYTON  V.  ENTERPRISK  ELECTRIC  CO. 
(Supreme  Court  of  Oregon.    Dec  6,  1916.) 

1.  Statutes  ^=»190—CoNeTBUOTioN— Inten- 
tion OF  Legislatobs. 

Where  the  language  of  the  lawmakers  is 

Elain  and  their  intent  dear,  such  meaning  must 
e  ^ven  effect. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  266,  260;  Dec.  Dig.  ^100.] 

2.  ELKoraicnr  — REOUunoif  —  Con- 
aniucTioN  or  Statutes. 

The  title  of  the  Employers*  Uabillty  Law 
(Laws  1011,  p.  16)  indicated  that  the  act  pro- 
vided for  the  protection  and  safety  of  per- 
sons engaged  in  constnictloa  or  other  work  up- 
on buildings  and  other  structures,  or  upon  or 
about  electrical  wires,  conductors,  or  other 
electrical  appliances  carrylDg  a  dangerous  cur- 
rent of  electridty,  or  about  any  machinery  or 
in  any  dangerous  occupatioQ,  and  defining  the 
liability  of  employers  for  acts  of  negligence,  or 
for  the  injury  or  death  of  their  employ^a.  Sec- 
tion 1  provided  that  all  persotiB  whatsoever 
engaged  la  the  mannfacture,  transmission,  and 
use  of  electridty  should  see  that  all  material 
was  carefully  selected,  inspected,  and  tested, 
and  that  in  the  transmission  and  nse  of  elec- 
tricity of  a  daneerous  voltage  foil  and  com- 
plete insulation  should  be  provided  at  all  points 
where  the  public  or  the  employes  were  liable  to 
come  In  contact  with  the  wires,  and  that  all 
persons  having  charge  of  or  responsible  for  any 
work  involving  a  nsk  or  danger  to  the  em- 
ployes or  the  public  should  use  every  device, 
care,  and  precaution  which  It  Is  practicable  to 
use  for  the  protection  of  life  and  limb.  Sec- 
tion 4  made  any  person  within  the  provisions 
of  the  act  liable  for  anv  loss  of  life  by  violation 
thereof.  Held,  that  the  act  was  intended  to 
safeguard  members  of  the  public  from  coming 
in  contact  with  wires  carrying  a  dangerous  cur- 
rent, and  was  not  limited  to  tbe  protection  of 
the  immediate  employee  of  electric  companies. 

[Ed.  Note.— For  other  eases,  see  Electrld^, 
Dec.  IMg,  ^1.1 

8.  Statutes  «=>110%(1)— Validitt— Tttm. 

The  provision  of  that  law  protecting  tho 
general  public  Is  not  so  foreign  to  or  disconnected 
with  the  subject  embraced  in  the  title  that  tbe 
attention  of  the  voters  by  whom  the  law  was 
adopted  would  not  be  directed  thereto,  and  the 
statute  is  not  invalid  under  Const,  art.  4,  §  20. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  139;  Dec.  Dig.  «=»110%a)-l 

4.  Statutkb  <fc=>100— Validity— TrrLB. 

To  render  a  portion  of  a  statute  invalid  be- 
eeose  its  provisions  are  not  embraced  wiOdn 
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the  title,  u  reqnlzed  by  Oonit  art  4,  | 

20,  the  provisions  must  be  entirely  disconnect- 
ed with  the  subject,  wholly  incongraona.  and 
conaiBt  of  matter  of  which  the  titte  gives  no 
notice,  so  that  the  adoption  of  the  measure  by 
means  of  the  title  would  be  fraudulent 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  136-139;   Dec,  Dig.  "^109.] 

5.  CoNffnxuTioNAL  Law  $s»4&— Vaudxtt  or 
Statute— Peesuitption. 

The  presumption  is  always  bi  favor  of  the 
validity  of  the  statute,  and  its  repagnancy  to 
the  Constitution  must  clearly  appear. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §46;  Dec.  Dig.  «=»48; 
Statutes,  Cent.  Dig.  S 

6.  Electbicitt  «=3>19(11)  —  Aonow 8  »o»  Iir- 

JUBY— SumCIEHOT  OT  BVIDBNCE— OWK«B- 
SHIP  OF  WlBES. 

In  an  action  for  tbe  death  of  an  employe 
ot  a  patron  of  an  electric  power  company,  when 
he  attempted  to  turn  off  tbe  switch  m  his  em- 
ployer's pumping  plant,  evidence  Aeld'suffident 
to  take  to  the  jury  the  question  whether  the 
power  company  owned  and  controlled  the  wires 
and  switch. 

[Ed.  Note.— For  other  cases,  aee  Electricity, 
Cent.  Dig.  i  11;  Dec.  Dig.  «b19(U).] 

7.  SJuoTBiczTT  «=>14(1)  —  Deqbbs  of  Cabk 

KsquiBED. 

The  care  demanded  of  electric  companies 
most  be  commensurate  with  the  danger,  and 
where  th^  wires  are  carrying  a  daagerous 
current  the  law  Imposes  upon  them  the  utmost 
degree  of  care  in  the  construction,  Inspection, 
ana  repair. 

[Bd.  Note.— For  other  cases,  see  Blectridty, 
Cent  Dig.  {  7;  Dec.  Dig.  «=:9l4(l).] 

8.  ELKOTBICITT  ^s>n  —  LlABIZJTT  OT  Coil- 
PANT— OWNEBSUJP  OT  SWITCH. 

Where  an  electric  power  company  farnlabeB 
the  current  for  operating  a  pump  owned  by 
an  individual,  and  owned  the  wlrea  leading  to 
the  awitch,  which  was  installed  by  the  com- 
pany's predecessors,  the  company  can  exercise 
control  over  the  switch,  even  if  it  does  not 
own  it,  and  is  liable  under  the  Employers*  Ina- 
bility Law  if  tbe  awitch  is  defective.. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec  Dig.  '©=>17.] 

9.  ElLECTBicirr  ^»14(2)-— Liabiutt  of  Com- 
panies—Installation  or  Appabatus. 

Where  an  electrical  company  undertakes  to 
render  service  to  a  customer,  and  runa  its 
wirea  into  a  building,  and  installs  its  apparatus 
therein,  it  must  exercise  a  degree  of  care  com- 
mensurate with  tbe  risk  in  protecting  and  in- 
sulating its  wirea  and  installing  Uie  apparatus. 

[EM  Note.— For  other  cases,  aee  Blectrieity, 
Cent  Dig.  f  7;  Dec.  Dig.  «=9l4(2).] 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lovra.  Couaty ;  J.  W.  Kaowles,  Judge. 

Action  by  Ella  Clayton  against  the  Enter- 
prise  Ulectrlc  Company.  Judgment  for 
plalntltr,  and  defendant  appeals.  Affirmed. 

The  plaintiff,  as  the  widow  of  W.  S.  Clay- 
ton, deceased,  brings  this  action  for  damages 
nnder  the  Employers'  Liability  Law  against 
the  defendant  to  recover  for  the  death  of  her 
husband,  caused  by  an  electric  shock  which 
he  received  while  attempting  to  turn  off  the 
power  furnished  by  the  defendant  to  a  motor 
pump  operated  by  one  Carl  Eoe,  by  whom 
he  was  employed.  Without  quoting  the  al- 
legations of'  the  complaint,  It  may  be  stated 
that  on  August  5,  1912,  tbe  defendant,  Enter- 


prise Electric  Company,  a  corporation,  was 
engaged  in  the  manufacture,  transmlaBlMi, 
and  use  of  electricity  of  a  dangerous  roltag& 
At  the  time  one  Carl  Roe  was  the  owner  of 
a  ponH^ing  plant  on  the  Wallowa  river,  a 
short  distance  below  the  town  of  Elnterprlse, 
and  was  engaged  In  pumping  water  from 
that  river  to  Irrigate  certain  lands  situated 
above  tbe  stream.  The  pumping  plant,  ma- 
chinery,, and  motor  for  tbe  same  were  coo- 
talned  in  a  small  lumber  bnUdi£«  about  9x18 
feet  Prior  to  the  date  mentioned,  under  an 
arrangement  with  Roe,  tbe  defendant  bad 
connected  Its  wires  and  tianamlsdon  system, 
upon  which  a  dangerous  vdltage  of  electrld- 
ty  was  being  carried,  with  tbe  motor  and 
machinery  of  this  pumping  plant,  and  had 
traced  thereon  certain  switf^es  and  other 
aKwratus.  Plaintiff  alleges  that  the  defend- 
ant was  the  owner  and  c(HitroUed  and  oipe^ 
ated  the  tr^namiasiwi  i^stem,  and  the  wires 
and  aiHpUanceB  by  which  the  currents  of  eleo- 
trlclt^  were  carried  into  and  connected  with 
the  motor  and  pumping  machinery,  and  was 
engaged  In  famishing  tbe  pumping  jfiBnt 
with  electricity,  conTeying  the  same  to  the 
motor  by  the  wiring,  switches,  and  wppaza- 
tus.  Omitting  the  pert  of  the  complaint  not 
relied  upon  at  the  trial,  plaintiff  ffiyiiwofl  that 
tbe  defendant  was  negllg^  In  tbe  following 
respects: 

"a)  That  the  defendant  being  the  owner  of 

and  controlling  and  operating  the  transmission 
system  and  the  wires  and  appliances  by  which 
the  electric  currents  were  carried  into'  and  con- 
nected with  the  motor  in  tiie  pumpine  plant 
owned  by  Carl  Roe.  carelessly  and  negugently 
failed  to  cover  and  inclose  the  dangerous  ma- 
chinery, switches,  and  wiring  by  means  of 
which  said  electricity  was  connected  with  said 
motor. 

"(2)  That  the  defendant  being  the  owner  of 
and  controlling  and  operating  said  transmission 
system  and  said  wires  and  appliancei  by  which 
said  eleetridty  was  conveyea  from  said  trana- 

raission  system  to  said  motor,  carelessly  and 
negligently  failed  thoroughly,  effectively,  and 
perfectly  to  insulate  said  vriring,  switches,  and 
apparatus.   •   •  • 

"(6)  That  the  defendant  carelessly  and  neg- 
ligently used  an  insufficient  and  dangerous 
switch,  tbe  blades  of  which  were  not  insulated, 
and  negligently  failed  to  use  a  full^  ineolated 
switch  at  a  point  where  the  pubbc  and  the 
employes  of  Roe  were  likely  to  come  in  contact 
with  the  same,  though  a  fully  and  completely 
insulated  switch  was  practicable  to  be  used 
without  interfering  witii  the  efficienc?  ct  the 
pumping  plant" 

On  the  day  mentl(wed,  while  In  tbe  employ 
of  Carl  Roe,  W.  S.  Clayttm,  deceased,  was 
required  to  attend  to  the  operation  of  the 
pumping  plant,  turn  off  and  on  the  electric 
power,  set  the  plant  in  operation,  and  stop 
the  same  again  as  required  by  the  business. 
In  the  afternoon  of  that  day  it  became  his 
duty  to  turn  off  the  power,  and  In  order  to 
do  90  he  entered  the  building  and  turned  off 
tbe  electricity  from  the  motor,  by  opening 
the  switch  and  disconnecting  the  wiring  and 
transmission  plant  of  the  defendant  with 
the  same.  While  attempting  this,  by  reason 
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of  the  negligence  of  the  defendant,  as  set 
fortb,  be  received  a  violent  shock  of  elec- 
tricity from  the  wiring,  switches,  and  ap- 
paratus of  the  defendant  and  the  high  and 
dangerous  current,  v<dtage,  and  amperage  of 
electricity  passed  through  his  body  kllUng 
him. 

The  answer  of  defendant  ,  denied  the  slle- 
gatlons  of  negligence  contained  in  the  com- 
plaint and  afUrmatively  set  forth  contribu- 
t<H7'  negligence  on  the  part  of  Clayton.  It 
also  alleged  affli:matively  that  at  the  time 
of  the  accident  the  defendant  was  not  the 
owner  of,  did  not  have  the  right  to,  and  did 
not  exercise  any  supervision,  control,  or  di- 
rection over,  the  interior  of  the  pomping 
plant  or  building,  or  over  any  of  the  ma- 
dilnery^  switches,  apparatus,  or  appliances  In- 
stalled therein,  and  that  It  owed  no  duty  to 
plaintiff's  deceased.  Tbe  reply  put  in  Issue 
tbe  aifirmatlve  matter  of  the  answer,  except 
the  allegation  that  W.  S.  Clayton  was  not  In 
tbe  employ  of  the  defendant  at  the  time  of 
bis  death.  The  cause  was  tried  before  a 
jnry,  resulting  In  a  verdict  In  favor  of  plain- 
tiff for  tbe  sum  of  $5,000,  upon  whi<^  Judg- 
ment was  entered,  from  which  Judgment  this 
appeal  Is  prosecuted. 

Biifiu  A.  L^ter.  of  Portland  (A.  8.  Cooley, 
at  ^terpriae,  and  tiriffltb,  L^ter  &  Allen, 
of  Portland,  on  the  brief),  for  appellant. 
Danld  Boyd,  of  Euteiprlse,  and  A.  S.  Ben^ 
nett,  of  The  Dalles,  for  zeqxmdent. 

BBAN,  X  (after  atatlng  the  facts  as 
sbore).  The  d^otdant  niaes  but  three 
points  upon  this  appeal,  and  relies  upon 
three  aselgniMaita  of  emx:  (1)  OTOTmUng 
the  defendant's  denmirer  to  platntlfl'B  comr 
plaint;  (?)  amyiDg  plaintUFs  motlra  for  a 
nonsuit ;  @)  refttsing  to  instroct  the  jury  to 
return  a  verdict  for  the  defendant  These 
points  may  be  oonsidwed  together.  The 
main  question  Involved  is  ineaented  as  a  new 
one.  It  is  contended  on  the  part  of  the  de* 
toidant:  First,  that  the  Employers'  UabU- 
Uy  Law  applies  only  to  the  relaUouhlp  of 
empU^rer  and  eniploy£^  and  does  not  create 
any  right  <^  action  in  a  member  of  the  geoi- 
ml  public;  second,  that  the  title  of  the  act 
is  not  broad  enough  to  Incdnde  protection  to 
members  of  the  general  public^  and  If  it  is, 
that  snLJect  is  not  expressed  In  the  title; 
and  third,  that  section  20  of  article  4  of  the 
state  Constitution  was  not  complied  with, 
and  the  act  to  that  extwt  is  not  constitn* 
tUmal,  within  the  .  rule  announced  In  State 
V.  Blchardson,  48  Or.  309,  86  Pao.  22S,  8  L. 
B.  A  (N.  S.)  Sa2. 

[1.2]  The  title  of  the  Bmployers'  LlabUlty 
Uw  (General  Laws  1911,  p.  16)  is  as  fol- 
lows: 

"An  act  providing  for  the  protection  and  safe- 
ty of  persons  engafc^d  in  tlie  constraction,  re- 
pairing, alteration,  or  other  work,  upon  build- 
met,  bridges,  viaducts,  tanks,  stacks  and  other 
•bnctures,  or  enntged  In  any  work  upon  or 
about  electrical  wires,  or  conductors  or  poles, 
or  npports,  or  otiier  electrical  appllanees  wt 


contrivances  eanying  a  dangerous  current  of 
electricity;  or  about  any  machinery  or  in  any 
dangerous  occupation,  and  extending  and  defin- 
ing the  liability  of  emi^oyers  in  any  or  all  acts 
of  negligence,  or  for  mjiiry  or  death  of  their 
employes,  and  defining  who  are  the  agenta  of 
the  employer,  and  declaring  what  shall  not  be 
a  defense  in  actions  by  employes  against  em- 
ployers, and  prescribing  a  penalty  for  a  viola- 
tion of  the  law." 

That  part  of  the  Act  necessary  to  here  note 
reads  thus: 

Sectiinl:  *'AB  owners,  contractors,  subcon- 
tractors, co^oratkuts  or  persons  whatsoever, 
engaged  *  *  *.  In  the  manufacture,  trans- 
mission and  use  of  electricity,  or  in  the  manu- 
facture or  use  of  any  dangerous  appliance  or 
substance,  shall  see  that  all  metal,  wood,  rope, 
glass,  rubber,  eutta  percba,  or  other  material 
whatever,  shall  be  carefully  selected  and  in- 
spected and  tested  so  as  to  detect  any  defects. 
*  *  *  And  in  tbe  transmission  and  use  of 
electricity  of  a  dangerous  voltage  full  and  com- 
plete insulation  shall  be  provided  at  all  points 
where  the  public  or  the  employes  of  the  owner, 
contractor  or  sub  :K>n tractor  transmitting  or 
using  said  electricity  are  liable  to  come  in  con- 
tact with  the  wire,  *  •  *  and  generally,  all 
owners,  contractors  or  subcontractors,  and  oth- 
er persons  having  charge  of,  or  responsible 
for  any  work  invoivihg  a  risk  or  danger  to  tbe 
employte  or  the  pobUc,  shall  use  every  device, 
care  and  precaution  which  it  is  practicable  to 
use  for  the  protection  and  safe^  of  life  and 
limb.   •   ♦  *" 

Section  4:  "If  there  shall  be  any  loss  of  life 
by  reason  of  tbe  neglects  or  failures  or  viola- 
tions of  tbe  provisions  of  this  act  by  any  own- 
er, contractor,  or  subcontractor,  or  any  per- 
son liable  under  the  provisions  of  this  act,  the 
widow  of  tbe  person  so  killed,  his  lineal  heirs 
or  adopted  children,"  et;.,  "shall  have  a  right 
of  action  without  any  limit  as  to  the  amount  of 
damages  whidi  may  be  awarded." 

From  the  language  of  the  statnte,  vUch 
makes  three  special  references  to  the  safety 
of  tbe  general  public,  or  the  public,  it  seems 
there  can  be  no  doubt  but  that  the  provisions 
of  the  law  are  intended  to  safeguard  mem- 
bers of  the  public  from  injury  by  coming  in 
contact  with  wires  or  appliances  owned  and 
controlled  by  an  electric  cmnpany  and  used 
in  the  tranemilsaion  and  applicati<m  of 
electricity  of  a  dangerous  voltage.  It  la  a 
cardinal  principle  of  statutory  construction 
that,  where  the  language  of  the  lawmakers 
Is  plain  and  its  intent  clear,  such  meaning 
shall  be  glvoi  effect.  That  the  provisions  of 
the  Employers'  LiaUIlty  Law  are  more  fre- 
quently applied  to  affairs  between  employer 
and  employe  does  not  lessen  its  force,  so  far 
as  applicable,  In  prescribing  a  rule  of  con- 
duct for  those  engaged  In  dealing  with  sudi 
a  dangerous  and  subtle  element  as  electricity, 
in  order  to  increase  the  safety  of  those  who 
in  the  performance  of  their  daty  are  liable 
to  come  in  contact  with  the  agendes  employ- 
ed in  generating  and  conveying  such  current, 
even  though  such  persons  may  not  be  in  the 
immediate  employ  of  such  manufocturer  or 
person  conveying  electricity. 

The  act  first  enjoins  upon  the  owner,  cor- 
poration, or  person  engaged  in  the  manufac- 
ture, transmission,  and  use  of  electricity  tbe 
duty  of  seeing  that  all  material  shall  be  care- 
fully selected.  Inspected,  and  tasted  so  as  to 
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detect  any  defects;  second,  It  commands 
that,  In  the  transmission  and  use  of  electric- 
ity of  a  dangerona  voltage,  full  and  complete 
Insulation  shall  be  provided  at  all  points 
where  the  pnbllc  or  the  employes  of  the  own- 
er, etc.,  are  liable  to  come  In  contact  with 
the  wire:  and,  third,  generally,  as  though 
to  leave  no  doubt  or  room  for  escape,  the  law 
requires  that  such  owner  or  person  in  any 
work  Involving  a  risk  or  danger  to  employ^ 
or  the  public  shall  use  every  device,  care,  and 
precaution  which  It  Is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb, 
limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  strncture,  machine,  or 
other  apparatus  or  device,  and  without  re- 
gard to  the  additional  cost  of  suitable  mate- 
rial or  safety  appliances  or  devices.  It  Is 
not  necessary  to  decide  under  which  of  the 
three  classes  referred  to  the  facts  in  the  case 
shall  be  classed.  The  flret  and  last  seem  to 
be  particularly  applicable.  The  general 
clause  appears  to  be  intended  to  cover  all 
cases  relating  to  the  care  required  In  the 
control  of  electricity,  not  coming  within  the 
apeciflcatlons  of  the  second  class.  The  title 
of  the  act  plainly  shows  the  purpose,  more 
fully  set  forth  In  the  body  of  the  act,  to  pro- 
tect all  persons  working  around  hl|^  voltage 
wires,  without  regard  to  whether  they  are 
employes  of  the  electric  company  or  not.  The 
enactment  Is  for  the  protection  of  life  and 
limb,  and  should  be  given  a  fair  and  liberal 
construction  in  the  interest  of  public  safety 
and  protection  of  human  life.  Blair  t.  West- 
em  Cedar  Co^  76  Or.. 281, 146  Pac.  480. 

IS,  4]  The  next  question  Is:  Is  the  act  re- 
pugnant to  OUT  Constitution  In  so  far  as  It 
applies  to  any  other  than  the  relatlwiship  of 
employer  and  employ^?  In  order  to  render 
a  portion  of  a  statute  Invalid  for  the  reason 
that  Its  provisions  are  not  embraced  within 
t^e  title  of  the  act  In  conformity  with  sec- 
ti«m  20  of  article  4  of  the  Constitution,  such 
pnorisiona  must  be  entirely  flisconneoted 
with  the  subject  as  embraced  in  tlie  title, 
wh(dly  Incongruous,  and  consUt  of  matter  of 
vhUii  the  tlUe  gives  no  notice,  so  that  the 
adoption  of  such  measure  by  means  of  the 
title  would  be  fraudulent 

[S]  Tbe  presumption  Is  always  In  favor  of 
ttae  validity  of  a  statute,  and  Its  repugnancy 
to  the  OoDstitntion  mart  clearly  opgetLt,  If 
the  matter  Is  reasonably  connected  with  and 
germane  to  the  tiUe  vaiar  our  Constitution 
requiring  an  act  to  embrace  but  one  subject 
and  matters  connected  therewith,  which  sub- 
ject must  be  embraced  in  the  title,  the  law 
will  be  upheld.  State  v.  Shaw,  22  Or.  287, 
29  Pac.  1028;  GlemmenBen  v.  Peterson,  36 
Or.  47,  56  Pac.  1016 ;  Pac.  Elev.  Oo.  v.  Port- 
land, 65  Or.  349,  133  Pac.  72,  46  L.  B.  A.  (M. 
S.)  363.  The  Employers'  Liability  Law  was 
proposed  by  initiative  petition  and  adopted 
by  the  Sectors  of  the  state.  If  it  be  assumed 
Uiat  the  same  rule  would  apply  to  it  as  to  a 
l^llslatiTtt  enactment,  we  think  the  title  (tf 


the  act  is  broad  enough  to  indnde  the  pro- 
tection of  all  persons  who  are  from  necessity 
liable  to  come  In  contact  with  electric  wires 
charged  with  a  dangerous  voltage  of  elec- 
tricity. It  cannot  be  held  that  the  part  of 
^e  law  to  which  reference  has  been  made  Is 
foreign  to  or  disconnected  with  the  subject 
embraced  in  the  title.  The  title  to  the  act 
was  sufficient  to  direct  the  voters*  attention 
to  the  measure  to  be  acted  upon  and  was  not 
inconsistent  with  the  general  objed:  and  par- 
pose  of  the  Initiative  and  referendum  ajnend- 
ment  to  the  Constitution.  No  fraud  was  per- 
petrated upon  the  voters  by  virtue  thereof. 
State  V.  Langworthy,  66  Or.  309,  104  Pac. 
424,  106  Pac.  386.  The  enactment  is  not  in- 
imical to  the  Constitution,  and  la  valid. 

[t]  It  is  argued  by  the  learned  counsel  for 
the  defendant  that  the  apparatus  complained 
of  In  the  present  case  was  under  the  control 
of  Roe ;  and  an  electric  power  company  fur- 
nishing cnrrent  Is  not  bound  to  examine  nor 
Inspect  fixtures  or  appliances  used  by  Its  cus- 
tomers and  under  thdr  supervision.  Ttie 
evidence  Introduced  tended  to  show  substan- 
tially the  following  focts: 

The  defendant,  a  pnbllc  service  corpora- 
tion, was  engaged  in  generating  electricity 
and  fnznishing  It  to  the  public,  either  to  hous- 
es and  places  of  business,  or  on  the  streets 
as  there  might  be  a  demand.  Cart  Roe,  the 
employer  of  the  decedent,  woa  wgaged  In 
operating  a  pumping  plant  on  the  bonks  of 
the  Wallowa  river  by  whltdi  water  was  pump- 
ed to  tlie  hilL  Tba  pow«  for  the  plant  was 
furnished  by  tbe  defendant  cranpany.  Wbea 
Roe  got  his  motor  installed  and  liiwd  up,  he 
notified  the  dectilc  cunpany,  whidi  was  then 
owned  by  a  parbmship  conristing  of  Mr. 
Forsyth  and  Mr.  Haas.  The  l^ter  leased  his 
int«est  in  the  plant  to  SVnsyth,  who  was  the 
sole  manager  of  tba  concern,  and  who  pro- 
ceeded to  connect  up  tbe  line  with  the  pump- 
ing plant.  He  wired  about  ISO  feet  firom  the 
main  line  to  the  building  in  vlddi  the  pump 
was  fldtuated.    He  put  In  tlie  wires  con- 
nected with  the  switch,  whidk  was  looit- 
ed  just  inside  the  buUding,  and  also  In- 
stalled the  swltA  ItsSlt  and  the  wire  ex- 
tending frcHu  it  to  the  motor.  Tbe  evidence 
as  to  who  actually  owned  and  controlled  the 
switA  is  conflicting.   It  was  picked  iq>  and 
put  together  from  two  old  switches.  Neither 
party  seems  willing  to  diUm  the  ownerabtp. 
Before  the  installation  thwe^MF  the  wire  and 
the  switdi  had  been  owned  by  tbe  electric 
company.   At  the  time  Roe  wab  alti^tlier 
Ignorant  of  electrldty  and  the  cmnpany  knew 
that  fact.    There  was  no  transformer  or 
meter  used,  and  the  full  cnrrent  generated 
by  the  electric  company  for  the  purpose  of 
furnishing  the  dty  of  Enterprise  with  elec- 
trldty  and  power  was  intended  to  pass  ow 
the  line  and  through  the  motor.   The  immp 
was  not  supposed  to  run  In  the  evening,  bow- 
ever,  wbm  all  the  lights  of  the  dty  were  on. 
The  usual  voltage  on  the  Uoe  was  2,800  rcAtm, 
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wUdi  wu  a  hl^  and  dangeioiu  cnrrent, 
necessarily  fatal  to  any  hnman  life  subjected 

to  It 

The  system  used  by  the  electric  company 
was  a  three-wire  or  three-phase  current,  and 
tbe  switch  placed  In  the  building  was  not 
an  oil  switch  nor  Insulated  in  any  way.  It 
was  a  jack-knife  switch,  having  blades  about 
fifteen  Inchee  long  and  about  nine  or  ten 
bKbes  across,  and  which  were  entirely  bare 
and  uninsulated.  When  the  switch  was  tam- 
ed on  or  off,  one  coming  in  contact  there- 
with—that Is,  with  that  portion  next  to  the 
wire  extending  towards  the  main  line — would 
receive  a  shock.  While  these  switches  were 
ai^nprlate  for  a  low  current,  where  there 
was  no  danger  to  life  or  limb,  they  were  not 
snltable  for  such  voltage  as  was  carried  over 
the  wires  in  question.  They  were  exceeding- 
ly dangerous  if  any  one  came  in  contact  with 
than.  When  the  switch  was  opened  and  clos- 
ed, fire  would  frequently  flash  for  a  distance 
of  three  or  four  Inches  ttom  tbe  swltdL  An 
(41  switch,  anch  as  is  usaally  used  on  hlgh- 
Toltage  wires,  would  bave  entirely  Insulated 
the  wire  and  the  current,  and  would  have 
beoi  mnch  safer  toot  tbe  operator.  On  ac- 
count of  ttie  dangw  a  sticfe  abont  three  or 
ftnir  teet  long  had  been  prepared  to  hook 
over  t3ie  handle  of  the  nrltcib  and  pull  it 
open  and  Shot.  CHayton  was  entirely  Igno- 
rant In  rdatlon  to  dectrid^.  He  bad  turn- 
ed the  current  off  and  on  only  a  few  times 
I^r  to  tbe  occnrraaoa  causing  bis  death. 
On  that  date  he  went  down  late  In  the  eve- 
ning to  abtit  oft  the  motor.  The  building  in 
wUdi  it  was  cwtalned  was  situated  at  the 
front  of  a  steep  bill  partly  snrroonded  by 
bnuh  and  trees.  There  were  no  windows  in 
the  building  and  the  only  means  of  light  was 
the  door  in  front.  In  some  way  the  decedent 
attempted  to  disconnect  tbe  wire  carrying 
the  current  to  the  motor,  and  got  against  the 
QDinsulated  blades  of  the  switch,  and  the 
whole  current  passed  through  his  body,  caus- 
ing histant  death.  It  was  apparent,  from  the 
boms  on  his  hand  and  on  his  leg,  that  be  got 
against  the  uninsulated  appliance. 

It  is  claimed  by  plaintiff,  and  the  jury 
nrnst  bave  so  found,  that  defendant  owned 
and  controUed  the  current  of  electricity  and 
trangmitted  it  to  the  motor  operated  by  Roe; 
that  It  also  controUed  and  owned  the  wiring 
aDd  switch  carrying  tbe  current  to  tbe  motor, 
at  least  as  far  as  to  the  switch.  The  evi- 
dence tended  to  show  that  as  a  general  rule 
an  electric  company  owns  and  controls  the 
line  of  wires  to  the  meter  where  there  is  one, 
and  where  there  is  none  to  the  switch  or  fuse 
blocks,  which  are  usually  combined,  and  that 
the  pmnping  plant  was  located  upon  tbe  land 
Trtth  the  consent  of  Mr.  Forsyth,  the  manager 
or  the  electric  plant  The  trial  court  sub- 
mitted to  the  jury  the  disputed  questions  of 
tact  relating  to  the  switch  and  appliances  by 
instmctions  of  the  Import  of  the  following 
charge: 


"^f  you  find  from  the  evidence  that  tbe 
defendant  did  not  have  the  right  to,  and  did  not, 

exercise  any  supervision,  dominion,  control  or 
direction  over  the  appliances,  appamtua,  or 
switches  in  said  pamping  plant  but  that  the 
right  to  exerdse  sucn  snperrlsion,  dominion, 
contnd,  and  direction  was  vested  In  the  owners 
of  the  pumping  plant  or  persons  other  than 
the  defendant,  then  I  instract  yon  that  the  de- 
fendant would  not  be  liable  for  any  accident 
caused  by  the  condition  of  any  such  apparatus, 
switches,  or  appliances." 

[7]  The  care  demanded  of  electric  com- 
panies must  be  commensurate  with  the  dan- 
ger, and  where  th^  wires  are  carrying  a 
high  and  dangerous  current  of  electricity 
the  law  Imposes  upon  the  company  the  ut- 
most degree  of  care  in  the  construction,  in- 
si>ectlon,  and  repair,  so  as  to  keep  them  In  a 
safe  condition  at  places  where  persons  are 
liable  to  come  in  contact  with  them.  Per- 
ham  V.  Port.  E.  Co.,  SS  Or.  451,  63  Pa&  14, 
24,  40  U  R  A.  799,-72  Am.  St  Bep.  730; 
Oentzkow  v.  Port.  By.  Co.,  64  Or.  120,  102 
Pac.  614,  135  Am.  St  Bep.  821;  White  v. 
Elec.  Co.,  76  Wash.  139,  134  Pac.  807;  Mc- 
Laughlin T.  Light  Co,  100  Ky.  173,  37  S. 
W.  865,  34  L.  B.  A.  812;  Commonwealth 
Elec  Co.  v.  Melville,  210  IlL  70,  70  N.  E. 
1062,  1065.  Tbe  question  as  to  wh^ber  the 
defendant  company  owned  and  controlled 
the  wires  and  switch  at  the  point  where  the 
injury  occurred,  and  whether  or  not  it  at  the 
time  transmitted  electricity  over  the  same 
to  the  motor,  were  qnestlons  for  the  jury. 
Taffe  V.  Ore.  By.  &  N.  Co,  60  Or.  177.  IIT 
Pac.  989. 

[I]  About  the  question  of  control,  let  us 
BUiq)0se  that  an  irrigation  company  was  own- 
ing and  operating  a  water  ditch,  and  furnish- 
ing water  to  users  for  the  purpose  of  irrigat- 
ing lands;  would  it  be  said  that  such  com- 
pany could  deliver  Its  water  and  perform  Its 
doty  by  allowing  the  same  to  flow  in  its 
canal  and  out  into  the  lateral  ditch  of  a 
water  user,  without  any  gate  or  other  con- 
trivance to  control  the  outflow?  Or  would 
such  a  company  be  required,  even  in  the  ab- 
sence of  a  statute  spedflcally  directing  the 
same,  to  establish  a  gate  or  means  of  con- 
trolling the  discharge  of  the  water  from  its 
ditch,  so  as  to  keep  the  quantity  within  a 
limit  that  would  not  ordinarily  cause  dam- 
age? Would  not  such  a  company  be  respon- 
sible for  the  management  and  control  of  such 
water  until  the  same  was  delivered  out 
through  its  gate  onto  the  land  of  the  owner? 
Could  such  an  irrigation  company  say  It 
was  tbe  duty  of  the  user  to  supply  the  gate? 
In  tbe  present  case  the  switch  in  question 
served  a  purpose  similar  to  such  a  headgate, 
and  It  seems  to  us  to  mark  the  Une  of  con- 
trol an^  responsibility  of  the  furnishing  com- 
pany. Indeed,  it  is  stated  in  the  brief  of 
the  learned  counsel  for  the  company  that  the 
defendant's  control  over  tbe  current  ceased 
at  the  switch,  contending,  however,  that  the 
switch  was  no  part  of  tbe  transmission  sys- 
tem. On  the  other  band,  plaintiff  asserts 
that  it  would  be  a  mighty  technical  h<ddlng. 
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tf  the  defendant  so  owned  the  wire  to  tlie 
switch,  to  hold  that  It  was  not  liable  for  the 
switch  Itself,  which  was  directly  connected 
with  and  part  of  the  wire,  which  left  the 
wire  practically  uninsulated  at  that  end.  It 
Is  contended  upon  the  part  of  plaintiff  that, 
if  the  Jury  should  have  found  that  the  elec- 
tricity was  delivered  at  the  switch,  It  would 
be  a  case  of  joint  control,  where  either  party 
would  be  responsible  for  Injuries  occurring 
at  that  point,  and  would  be  similar  to  two 
railroads  baring  a  joint  depot  at  the  juhc- 
tlon,  where  both  are  or  either  Is  responsible 
for  any  defective  condition  of  the  surround- 
ings. Louisville,  N.  A.  &  O.  Ry.  Co.  v.  Lucas, 
119  Ind.  683,  21  N.  B.  968,  6  L.  R.  A.  193 ; 
Lucas  V.  Railroad  Co.,  120  Ind.  205,  21  N.  B. 
972,  16  Am.  St  Rep.  823;  Harrill  t.  Rail- 
road Co.,  136  N.  O.  601,  47  S.  B.  730;  Robin- 
son V.  Raihroad  Co.,  136  Mich.  254,  97  N.  W. 
689;  Railroad  v.  Wolff,  13  111.  App.  437; 
Herrman  v.  Railway  Co.,  27  Wash.  472,  68 
Pac.  82,  57  L.  R.  A.  390;  Seymour  v.  Rail- 
way Co.,  3  Blss.  43,  21  Fed.  Cas.  1,113 ;  Wat- 
son V.  Railway  C«.,  92  Ala.  320,  8  South.  770 ; 
Railway  Go.  v.  Treadway,  142  Ind.  476,  40  N. 
E.  807,  41  N.  B.  794. 

[I]  It  may  be  explanatory  to  state  the  gen- 
eral rule  beyond  the  point  of  delivery  or 
switch,  which  we  find  In  1  JoyTte  on  Electrical 
Law,  S  445b,  as  follows: 

"Though  an  electrical  company  is  not  an  in- 
surer, yet  where  it  undertakes  to  render  serv- 
ice to  a  cnstomer.  and  for  this  purpose  runs  its 
wires  into  a  bauding  and  Installs  its  appara- 
tus therein,  it  is  nnder  the  obUgation,  both  in 
doing  this  and  in  maintalDing  the  wires  and 
apparatus,  to  exercise  a  degree  of  care  which 
ie  commesflurate  with  the  risks  involved,  bav- 
ing  in  view  sucb  injury  as  may  result  either 
from  improperly  protecting  or  insulating  its 
wires  or  from  itnpro^perly  installing  the  appara- 
tus. And  this  obhgation  cannot  be  avoided 
by  the  company  hiring  some  one  else  to  do 
toe  work  required." 

Hie  company  was  not  required  to  connect 
its  line  of  wires  with  an  Improper  switch 
or  other  device,  nor  to  maintain  the  same 
without  proper  connections.  First  Nat  Bk. 
T.  P.  T.  &  T.  Co.,  168  Pac.  661.  Ther«  were 
two  ways  for  such  installation:  (l)  For  the 
company  to  furnish  everything  reasonably 
necessary  and  (Charge  Roe  therefor;  or  (2) 
to  require  Roe  to  procure  the  needed  appli- 
ances at  his  own  expense,  which  amounts  to 
the  same  thing.  The  company  Is  a  public 
service  corporation,  and  is  entitled  to  com- 
pensation for  whatever  it  does.  The  owner- 
ship of  the  appliance  is  not  the  controlling 
element.  It  cannot  be  supposed  that  an  elec- 
tric company  would  permit  an  independent 
person  or  concern  to  connect  its  wlrps  with 
a  motor  like  Boe'a.  Neither  did  this  company 
delegate  Uiat  duty  to  another,  when  the  mo- 
tor was  Installed  and  the  connection  made 
for  furnishing  the  power  for  pumping.  There 
was  nothii^  to  prevent  the  defendant  from 
Bupervislng  and  controlling  the  switch  and 
apparatus  in  the  power  bouse.  The  case 
dlfferg  somewhat  from  that  where  an  electric 
carrent  to  the  amount  needed,  and  not  of  suf- 


ficient voltage  to  be  dangerous,  Is  famished 
for  lighting  a  building.  The  case  of  Dygert 
V.  City  of  Eugene,  72  Or.  1,  143  Pac.  643,  is 
somewhat  analogous.  In  that  case  the  dt; 
and  the  electric  company  were  successfully 
sued  t(^ther  for  an  Injury  caused  by  the 
hanging  and  maintaining  of  the  city's'  wires 
too  <dose  to  the  heavily  charged  wires  of  the 
power  company,  by  which  the  wires  of  the 
latter  were  overdiarged.  to  the  Injury  of 
the  plaintiff,  who  was  a  customer  of  the 
power  company. 

Remarks  which  apply  with  much  force  to 
the  case  In  hand  were  made  by  that  eminent 
Jurist,  BIssell,  P.  J.,  In  the  case  of  Natlcmal 
Fire,  etc.,  Co.  v.  Denver  Consolidated  Elec- 
tric Co.,  16  Colo.  App.  86,  63  Pac.  949.  cited 
by  defendant  In  '  r^ectlng  the  contention 
that  the  electric  company  was  liable  for  the 
imperfect  and  uninsulated  condition  of  wires 
In  a  building  to  which  It  supplied  electricity, 
although  the  company  did  not  do  the  work 
of  construction  of  the  inside  wires,  he  said: 

"It  is  a  matter  of  common  koowledge,  and  in 
fact  of  oaiversal  knowledge,  that  an  electric 
current  is  dangerous  and  must  be  discreetlr 
and  prudently  handled  in  order  to  avoid  dan- 
ger dther  to  Hfe  or  to  proper^.  We  are  qaite 
ready  to  concede  that,  when  an  electric  light 
company  undertakes  to  supply  a  dangerous  cur- 
rent to  a  dwelling  house  or  to  a  buUding,  they 
are  bound  to  see  that  the  wires  they  put  in 
and  the  connectioos  they  make  are  properly  in* 
ffulated  and  protected,  so  that  no  harm  will 
come  to  the  property.  Where,  however,  they 
are  only  employed  to  deliver  the  carrent  1^ 
connection  with  wiring  already  made  by  the 
individual  who  owns  the  property,  it  seems  to 
US  that  their  responsibility  ends  when  the  con- 
nection is  properly  made  under  proper  coodi- 
tions,  and  they  deHver  the  current  in  a  man- 
ner whidi  will  protect  both  life  and  property." 

In  the  case  at  bar  the  oonnection  between 
the  electric  wire  of  the  defendant  company 
wbldi  waa  Indispatably  placed,  owned  and 
controlled  it,  and  the  wire  Inside  the 
pumphonse  leading  to  ttie  motor,  the  cwtrol 
of  which  is  In  dispute,  waa  mode  by  means 
of  a  switch  which  was  In  a  dangerous  eoa* 
dltlon  and  the  Immediate  cause  of  the  Injury. 
This  connection,  gate,  or  switch  was  not  be- 
yond the  border  line  of  the  responsibility  or 
control  of  the  electric  company.  Whatever 
may  be  said  about  the  control  or  liability  for 
the  managunent  of  the  electric  oier^  on 
the  motor  side  of  the  connection  or  switch, 
or  whoever  may  have  borne  the  expense  of 
the  wiring  next  to  the  motor,  or  the  instal* 
Intion  of  the  delivering  appllfuices  or  switch, 
under  the  statute  of  this  state  It  was  the 
duty  of  the  electric  company  installing  the 
switch  and  making  the  connection  tor  power 
purposes  to  use  every  device,  care,  and  pre- 
caution which  it  was  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb 
in  the  transmission  of  this  subtle  and  dan- 
gerous element  This  duty  is  dearly  enjoin- 
ed upon  It  by  the  Ehnployers'  Liability  Act, 
and  cannot  be  evaded  or  lessened  by  showing 
that  a  few  years  ago,  when  the  contrlvnnce 
was  installed,  the  consumer  contributed  the  \ 
cost  thereof,  and  in  order  to  render  the  bui^ 
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dcm  U^it,  §M  old,  dangerooa,  nninsnlated, 
and  unprotected  contrivance  was  permitted 
1^  tbe  piedecencw  of  the  defendant  eompaiiy 
to  be  need  a«  a  owltdL  Tbe  erldence  tends 
to  aiHm-~4n  tfect,  tt  la  iiractlcally  beyond  ctm- 
troTenqr^-that  tiie  defendant  oompanji  In 
the  transmlflidoQ  of  the  electric  power  to  be 
need  In  the  pumplns  station  and  for  other 
purposes  beyond  that  place,  vhl(3k  was  of  a 
dangerous  voltage,  failed  and  neglected  to 
make  use  of  an  appliance  such  as  a  switch 
or  device  with  full  and  complete  Insulation 
or  protection,  or  to  use  a  transformer,  so  as 
to  make  the  same  as  safe  as  practicable  In 
order  to  protect  the  lives  and  limbs  of  those 
who  would  necessarily  be  In  close  proximity 
to  the  same  and  were  liable  to  come  In  con- 
tact therewith,  especially  the  operator  of  the 
motor  of  the  patron  of  tbe  company. 

There  was  no  error  In  overruling  the  de- 
murrer to  plaintiffs  complaint  Under  the 
facts  In  the  case  the  jury  was  warranted  in 
finding  a  verdict  against  defendant,  and  there 
was  no  error  in  denying  the  defendant's  mo- 
tion for  a  nonsuit,  or  In  overruling  its  mo- 
tion for  a  directed  verdict 

The  Judgment  of  the  lower  court  will 
therefore  be  affirmed. 


STATB  v.  TABNAH. 
(So^cme  Oourt  of  Ongon.  Dm.  12. 1916.) 
L  Indiothent  and  Iittormatioit  4»189(8)  — 

HonCIDB— IlfOLUDKD  OlTENSIfl. 

The  general  rule  Is  that  an  indictment  for 
murder  in  tbe  first  degree  necessarily  involves  all 
other  grades  of  homicide  which  the  evidence 
tends  to  establish. 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Informatiut,  Cent  Dig.  |  098;  Dec  Dig. 

2.  ABonnoN  «s»l— DimNTS. 

Procuring  an  nnlawfal  alwrtion  upon  any 
woman  always  Involves  an  assault  In  law,  even 
when  It  is  dime  with  her  consent  and  connivance, 
because  no  one  can  consent  to  an  unlawful  act 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  11 1-S;  Dee.  Dig.  «cs>l.] 

8.  HouiciDE  ^=>65—STATtTTE— Abortion. 

The  Oregon  statute,  making  homicide  from 
unlawful  abortion  manslaDgbter,  has  not  created 
a  new  crime,  but  merely  reduced  the  grade  o^ 
tbe  offense  at  common  law  by  changing  tbe  pun- 
iifamuit  from  death  to  Imprisonment  in  tlie  peni- 
tentiary. 

[Ed.  NoCft;— For  oUwr  cases,  see  Homicide 
Cent  Dig.  1  89;  Dec.  Dig.  «sb6S.] 

4.  IlTDIcmifT  AND  INTOBMATION  «=3l89<g) 

—Conviction  or  I^ESsaa  Dbobbe. 
An  Indictment  for  murder  in  the  first  degree 
iisnfBdent  tosnstaina  conviction  for  homicide, 
committed  in  an  attempt  to  procure  an  abortion. 

IBd.  Note. — For  other  eases,  see  Indictment  ft 
Information.  CentDlg.  |  fi98;l)ee.Dlg.«a»189<8).] 

6.  HouciDE  «»186(2)  —  iNDionnNT  —  tJir- 
KnowN  Means. 
An  indictment  for  murder  by  means  un- 
known to  the  grand  jury  Is  good. 
_[Ed.  Note.— For  other  cases,  eee  Homicide, 
Cent  Dig.  |  218;  Dee.  Dig.  «=al35(2).] 


6.  HoMxciDK  4B»142(7)— ZirDKmcarr— pBOor 
and  Vabxancs. 

An  indictment  for  murder  by  pieans  un- 
known to  the  grand  jury  will  soBtain  conviction 
in  a  case  where  accused  was  conclusivily  proved 
to  have  either  murdered  a  girl  outright  or  killed 
her  in  an  attempt  to  procure  an  abortion. 

[Ed.  Note.— Far  other  cases,  see  Homldde, 
Cent  Dig.  I  266:  Dec.  Dig.  «s»142(7).] 

7.  Houioidb  ^340(1)— Haxulbss  Ebbox. 

Where  it  appeared  that  accused  either  killed 
a  girl  outright  or  in  an  attempt  to  procure  an 
abortion,  but  there  was  no  evidence  that  an  op- 
eration was  necessary  to  preserve  the  life  of  the 
mother  or  child,  any  error  In  failing  to  point 
out  tbe  statutory  exceptions  or  jnstlneatl(m  for 
such  an  operation  was  harmlesa. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  I  715 ;  Dec  Dig.  ^340a).] 

8.  HOKICIDB  •s»229— EVIDBNCB. 

XMdence  of  tbe  identl^  of  deceased,  whose 
remains  were  found  bnmsd  In  a  bam,  of  previous 
preparation  by  accnsed  for  abortion^  and  of  foot- 
prints of  accused  and  the  horse  he  was  riding, 
etc:,  Md  to  sustain  a  conviction  fbr  mansIaBgn- 
ter  by  direct  klUing  or  producing  an  abortioa  ea 
deceased. 

[Ed.  Note.— For  other  cases,  see  Bunicld^ 
Cent  Dig.  I  477 ;  Dec  Dig.  «»229.] 

9.  Cbihinal  Law  4=s>1169C1)— Hajucuebs  Kb- 

BOB. 

Admission  of  testimony  of  a  girl  friend  of 
deceased  that  she  (deceased)  had  told  her  that 
she  would  stay  home  because  accused  was  com- 
ing to  see  her  that  evening  was  not  prejudicial, 
where  without  objection  there  remained  in  tbe 
record,  upon  answer  to  cross-examination,  a 
Statement  of  a  state's  witness  that  deceased  had 
t^d  some  girls  that  she  hsd  received  a  letter 
from  accused,  and  could  not  go  out  with  them  be- 
cause accused  was  coming  to  see  her  that  eve- 
ning. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Uw,  Cent  Dig.  i  8187;  Dec  Dig.  *»lie9(l).J 

10.  HOUICIDB  ^9l69(8)  —  BVIDSNCE  —  Dbcla- 
BATI0N8  or  DBCEABED. 

Declarations  of  deceased,  made  in  a  perfect- 
ly natural  manner,  'on  the  evening  of  tbe  homi- 
cide, that  she  was  about  to  meet  accused  were 
admissible  to  show  that  what  she  intended  to  do 
was  probably  done,  and  did  not  violate  lb  O.  L. 
S  70o  or  I  727,  subd.  4,  as  to  declaratimis,  or  any 
other  Code  section. 

[Ed.  Note.— For  other  cases,  see  Homiddft 
Cent  Dig.  SS  347,  849;  Dec  Dig.  «=»ie9(8).] 

11.  CaiyiNAi.  Law  4a»678(2>  —  Evmnoi  — 

GOMPBTEHOT. 

If  evldoice  la  competent  for  one  purpose  It 
cannot  be  rejected  merdy  because  it  b  not  com- 
petent for  another  purpose,  although  an  {nstrufr 
tion,  limiting  its  effect  Is  proper. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  18T4 ;  Dec.  Dig.  <S=»673(2).] 

12.  Criminal  Law  ®=9417(15)  —  Evidbnob  — 
Declabations  or  Thibd  Pzbsonb. 

Evidence  of  declaration  of  third  person,  tend- 
ing to  ahow  he  committed  tbe  homicide,  is  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law,  Cent  Dig.  S  990;  Dec  Dig.  «=»417(1{I).] 

18.  Cbihinal  Law  ^>404(1)  —  Evidence  — 

Real  Evidence. 
The  admission  in  evidence  of  material  objects 
or  allowing  inspection  <^  the  same,  whether 
fered  in  evidence  or  not  le  within  the  discre- 
tion of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  878,  891,  893,  14S7;  Dec 
Dig.  «=»404a).l 
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14.  OBxitnTAz.  Law  ♦c»404(1)— BJviDmrcB. 

The  refasal  six  moDthg  after  the  homiddB  to 
■How  the  jury  to  inipect  the  feet  of  a  horse 
apOD  whose  trackB  the  proaecntioii  relied  was 
Dot  an  abuse  of  the  court's  dlscretioQ  as  to  ad- 
mitting in  evidence  material  objects  or  aSowing 
inapecnott  of  the  same. 

[Ed.  Note.— For  other  cum,  see  Orhnlnal 
Law,  Cent  Dig.  |i  878,  SUTm  14B7;  Dec 
Dig.  *3>404(1):] 

Burnett,  J.,  dSamitbig. 

Appeal  from  Glrcnit  Court,  Dooglas  Ooim- 
ty;  O.  F.  Skip  worth.  Judge. 

Boy  A.  Famam  was  convicted  ot  man- 
alav^ter,  and  appeals.  Affirmed. 

The  defendant  was  Indicted  for  murder  In 
the  second  degree,  the  charging  part  of  the 
indictment  being  as  follows: 

"He,  the  said  Boy  A.  Famam,  on  the  8th  day 
of  December,  A.  D.  1914,  in  the  said  county  of 
Douglas,  state  of  Or^on,  then  and  tliere  bdng, 
did  tlwD  and  there  wrongfully,  nnlawfnlly,  fe- 
loniously, purposely,  and  malidonaly  kill  Sdas 
Morgan  In  some  manner  and  by  some  means  un- 
known to  the  grand  Jury ;  and  so  be,  the  afore* 
said  Boy  A.  Famam,  did  then  and  there  in  said 
county  and  state  commit  the  crime  of  murder  in 
the  second  degree  by  feloniously,  purposely,  and 
maliciously  killing  the  aforesaid  Bdne  Morgan, 
contrary  to  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of 
the  State  of  Oregon." 

^e  jury  returned  a  verdict,  finding  defend- 
ant guil^  of  manslaughter.  The  court, 
anuAg  ottien,  gave  the  following  Instmc- 
tlMis: 

"Now,  directing  yonr  attention  to  manslaugh- 
ter. The  statute  provides  that  if  any  person 
shall,  in  the  commisBion  of  an  unlawful  act,  or 
lawful  act  without  due  caution  or  circumspec- 
tton,  involuntarily  kUl  another,  anch  person  shall 
he  guilty  of  manslaughter.  •  •  •  If  you  find 
beyond  a  reasonable  doubt  that  the  defendant, 
while  in  the  commission  of  an  unlawful  act,  it 
he  did  commit  an  unlawful  act,  on  the  night  that 
Eteamer's  bam  burned  in  Douglas  county.  Or., 
involuntarily  killed  »&dna  Morgan,  then  it  would 
be  your  duty  to  find  the  defendant  guilty  of  man- 
slaughter. I  instruct  you  that  If  you  find  beyond 
a  reasonable  doubt  that  the  defendant  by  any 
means  committed  an  abortion  upon  the  person  of 
Edna  Morgan,  then  I  instruct  you  that  such  act, 
if  such  act  took  place,  was  an  unlawful  act.  and 
if  you  find  beyond  a  reasonable  doubt  that  the 
defendant,  on  the  nl^t  that  Beamer*8  barn 
bnmed  in  Donglas  county.  Dr.,  committed  an 
abortion  upon  the  person  of  Edna  Morgan,  and 
if  you  further  find  beyond  a  reasonable  doubt 
that  EMna  Bforgan  was  killed  as  a  result  of  such 
abortion,  If  such  abortion  was  committed,  then  it 
would  be  your  duty  to  etmTiet  the  defendant  of 
mandanghter." 

The  defendant  by  his  counsel  excepted  gen- 
erally to  the  Instructions  la  regard  to  man- 
slaughter. From  the  Judgment  of  the  court 
upon  the  verdict  the  defendant  appeals  here. 
The  points  relied  upon  In  the  appeal  api)ear 
la  this  (pinion  and  in  the  opinions  of  Mr. 
Justice  HABBIS,  concurrlag,  and  of  Mr.  Jus- 
tice BURNETT,  dlsseating. 

W.  W.  Cardwell,  of  Boeebnrg,  for  appel- 
lant Geo.  M.  Brown,  Atty.  Qen.,  and  George 
Nenner,  Jr.,  Dlst.  Atty.,  of  Boseburg  (Dexter 


Bice,  of  BonborK  on  Uw  bifef),  M  the 

State; 

HdBRIMI,  J.  (after  stating  the  fiicta  as 
atMve.)  [1-4]  For  the  reftsooa  stated  in  the 
oplnloa  of  Mr.  Justice  HABBIS  we  are  satis- 
fied that  the  defaadant  was  guilty  of  an  un- 
lawful homldde,  and  that  he  either  diot  de- 
ceased, whlcli  would  be  deliberate  murder, 
or  killed  her  in  the  attempt  to  commit  an 
unlawful  abortion  upon  her,  which,  under  our 
statute,  would  be  manslanghter.  The  general 
rule  la  this  state  is  that  au  Indictment  for 
murder  in  the  first  degree  necessarily  In- 
volves all  other  grades  of  homicide  which 
the  evldrace  tends  to  establish.  State  t. 
Ellsworth,  30  Or.  145,  47  Pac.  199;  State  T. 
Magers,  35  Or.  620,  57  Pac.  197;  State  t. 
Crockett,  39  Or.  78,  65  Pac.  447;  State  t. 
Megorden,  49  Or.  259,  88  Pac.  306,  14  Ann. 
Cas.  130.  These  dedslons  would  seem  to 
foreclose  the  contentltm  of  defendant's  coun- 
sel here  so  far  as  this  branch  of  the  case  is 
concerned,  and  the  case  of  People  t.  Olm- 
stead,  80  Mich.  431,  which  suggests  a  con- 
trary view,  we  believe  to  be  based  upon  an 
erroneous  distinction  between  that  class  of 
homicides  known  as  vt^untary  homlddes.  In 
which  violence,  assault,  and  trespass  are  In- 
volved, and  involuntary  homicides  caused  by 
the  doing  of  an  nolawful  act,  but  with  no 
intent  that  it  should  result  in  death.  As  ob- 
served In  People  t.  Olmstead,  the  defect  Is 
not  one  of  pleading,  but  of  evidence.  If  It 
appears,  therefore,  from  the  evidMice  that 
the  defendant,  in  attempting  to  commit  an 
abortion  upon  the  deceased,  assaulted  her, 
this  brings  the  case  within  the  ordinary  rules 
of  manslaughter.  Procuring  an  unlawful 
abcotlon  upon  any  woman  always  Involves 
an  assault  In  law,  even  when  It  Is  done  with 
her  consent  and  connivance,  because  no  one 
can  consent  to  an  unlawful  act.  While  as  be- 
tween the  parties  an  unlawful  act  may  some- 
times be  condoned,  it  is  not  within  the  pow- 
er of  any  person  to  waive  the  violation  of  the 
laws  ot  the  country.  Instances  of  this  are 
found  In  cases  of  mutual  agreements  to  fight, 
wherein  it  Is  held  that  both  parties  to  such 
a  confilct  are  guilty  of  assault  and  batt^, 
and  that  eadi  may  recover  damages  from  the 
other  for  injuries  Inflicted,  6  G.  J.  P.  630, 
and  cases  there  cited.  If  procuring  an  un- 
lawful abortion,  therefore,  is  an  assault,  the 
offense  comes  within  those  Involuntary  kill- 
ings by  misdirected  violence  which  consti- 
tute manslaughter.  At  common  law  the  pro- 
ducing of  an  unlawful  abortion  resulting  in 
the  death  of  the  mother  was  murder  by  vio- 
lence. Our  statute  by  making  the  offmse 
manslau^ter  has  not  created  a  new  crime, 
but  has  merely  reduced  the  grade  of  an  old 
offense  by  dutnging  the  punishment  from 
death  to  Imprisonment  in  the  penitentiary. 
Thus,  In  Chltty's  Criminal  Law,  voL  3,  p. 
800,  we  find  the  form  of  an  Indictment  for 
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pTocvriiis-  in  aboitloa,  or  vattiw  a  wrlu  of- 
aboitUnu,  the  foorth  oonnt  oC  wbldi  we 
quote,  omlttiiig  mly  fwmal  and  andialo  al- 
legatUxiB: 

"And  the  jarors,  etc.,  do  fn^er  preeent  that 
the  SBid  XJ.  F.  afterwardB,  etc,  in  and  upon  A. 
E.  *  *  *  [she]  then  end  there  being  biff  end 
pr^nant  with  a'ctftain  otiier  child,  did  make  an- 
other violent  assault,  and  her  the  said  A.  E.  and 
then  and  there  did  Tiolentlj  beat,  bruise,  wound, 
and  til  treat,  so  that  her  life  was  thereby  greatly 
despaired  of,  and  then  and  there  violen^,  wick- 
edly, and  inhumanly  [»inched  and  bruised  the 
belly  and  private  parts  of  the  said  A.  and  a 
certain  instrumeot  called  a  rule,  which  he,  the 
said  £4.  in  his  right  hand  then  and  there  had 
and  heldt  up  and  into  the  womb  and  body  of  the 
said  Anne,  Uien  and  there  Tiolently,  wickedly,  and 
inhomanly,  did  force  and  throat  with  a  wicked 
intent  to  cause  and  procure  the  said  A.  B.  to 
miscarrr  and  to  bring  forth  the  said  child,  of 
which  sue  was  so  big  and  pr^aant,  as  last  afcve- 
said,  dead,"  etc, 

Anothw  count  In  the  same  Indictment  for 
another  abortion  attempted  upon  the  same 
wcmau  charged  the  defendant  with  an  as- 
sault by  administering  drags  with  Intent  to 
produce  an  abortltm,  and  feloniously  and  of 
malice  aforethought  to  murder  said  dilld. 
So  it  Is  aald  In  Hale's  Pleas  of  ttie  Grown, 
p.  429: 

"If  a  woman  be  with  child,  and  any  gives  her 
a  potioD  to  destroy  the  child  within  her,  and  she 
takes  it,  and  It  works  so  strongly  that  it  kills 
her.  this  is  murder,  for  it  was  not  given  to  cure 
her  of  a  disease,  but  onlawfoUy  to  destroy  her 
child  within  her,  and,  therefore,  he  that  gives 
a  potion  to  this  end  mast  take  the  haaard,  and  if 
it  kills  the  mother,  it  is  murder,  and  so  ruled 
hefcoe  me  at  the  asrisea  at  Bury  In  the  year 
1070.**  See,  idso,  Margaret  TInckler's  Case,  1 
East*  8  P.  a  851 

From  these  precedents  I  con<^ude  that  at 
common  law  the  act  of  producing  an  abortion 
was  always  an  assault,  for  the  double  reason 
that  a  woman  was  not  deemed  able  to  assent 
to  an  unlawful  act  against  herself,  and  for 
the  further  reason  that  she  was  incapable 
of  consenting  to  the  murder  of  an  unborn  in- 
fant; and,  as  already  shown,  our  statute, 
while  It  has  reduced  the  grade  of  the  homi- 
cide from  murder  to  manslaughter,  has  not 
taken  away  any  other  element  of  the  offense. 
This  being  true,  the  death  of  the  deceased, 
occarring  by  reason  of  a  double  assault  made 
both  upon  her  and  upon  her  unborn  vbilA, 
comes  clearly  within  the  category  of  those 
d^rees  of  felonious  homicide  by  violence 
whldi  be^ns  with  murder  In  the  first  degrefe 
The  practice  of  allowing  convlctlcms  for  man- 
alao^ter  upon  Indictments  for  murder  In 
the  first  degree  la  no  mere  creature  of  our 
statute,  hut  is  as  old  as  the  comm<Hk  law. 
Thus  In  1  East's  P.  0.  840,  printed  in  1716, 
we  find  the  following: 

"In  most  cases  where  Justice  requires  that  a 
man  should  be  put  upon  his  trial  for  killing  an- 
other, it  is  usual  (and  proper.  If  there  be  any 
doabt)  to  charge  him  in  the  indictment  for  mur- 
der, because  in  many  instances  it  is  a  compli- 
cated question-  and  no  injury  can  thereby  hap- 
pen to  Uie  individual  at  all  comiMrable  to  the 
ml  ezan^  of  a  lax  administration  of  Justice  hi 
this  nspeet;  fer  Uw  Terdiet  and  Judgment  will 


stUl  be  adapted  to  tiia  nature  of  tfw  oStas^  mkIi 
as  it  appears  upon  the  evidence." 

In  the  appendix  to  Bladutooe^  Oom.,  toL 
4,  Is  found  a  form  of  Judgment  t^oa  a  verdtet 
of  manslaughter  upon  an  Indictment  ebaiglng 
the  ileftedant  with  wUUtfl  murder.  From 
all  of  these  anUiortUes  v«  deduce  the  prin- 
ciple that  proenring  an  nnlawfol  ab(ntl(m  by 
any  means  la  always  In  the  eye  of  the  law  an 
assault;  both  upon  fb»  woman  operated  iqKni 
and  upon  the  unborn  dUld,  and  that  the  one 
who,  In  producing  sndi  abortion,  kills  ,  the 
moth»  stands  In  no  dUFerent  relaUoo  to 
the  law  from  a  person  who,  In  an  attempt 
to  dioot  A,  dioota  wild  and  Mils  ezc^t 
In  80  far  aa  section  1900,  L.  O.  L.*  has  modi- 
fled  the  punishment  It  aeana  to  be  tht  gen- 
eral rule  that  an  lndlctm«t  In  tb»  ordinary 
form  for  murder  In  the  first  degree  Is  suffi- 
cient to  'Sustain  a  conviction  for  a  homicide 
CMomltted  In  the  attempt  to  perpetrate  a  fel- 
ony. Tltns  T.  State,  40  N.  J.  Imw,  80,  T  AtL 
621 ;  Commonwealth  r.  Flanagan,  7  Watts  ft 
8.  (Pa.)  416;  People  v.  Olblin,  115  N.  T. 
196,  21  N.  E.  1062,  4  U  B.  A.  TB7;  State  T. 
Oovlngton,  117  N.  0.  884,  28  S.  B.  88T,  and 
many  others.  Numerous  states  In  whldi  the 
courts  have  held  aa  above  hara  statutes  sim- 
ilar to  ours  In  relatlim  to  tike  certainty  with 
whitib  the  drcumstances  of  the  crime  shall 
be  set  forth  In  the  indictment.  The  following 
is  a  rteum^  of  wme  at  the  oplnlona  on  this 
point: 

In  State  t.  Foster.  186  Mo.  698.  88  S.  W. 
721,  the  court  says: 

"The  indictment  charges  that  the  murder  was 
committed  In  the  attempt  to  rob  Atwater,  but 
such  statement  was  wholly  unnecessary,  as  the 
indictment  may  be  drawn  in  common  form,  and 
then,  when  proof  is  made  that  the  homicide  was 
done  in  the  perpetration  of  a  robbery,  this  proof, 
being  made,  is  tantamount  to  that  premedita- 
tion, deliberation,  etc,  which  otherwise  are  nec- 
essary to  be  proven,  in  order  to  constitute  mur- 
der in  the  Qrst  degree." 

In  Titus  V.  State,  supra,  the  Indictment 
contained  three  counts,  of  which  two  are  ctm- 
sldered  in  the  (pinion,  one  being: 

"And  the  grand  inquest  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  the  said 
James  J.  TitoB*  on  the  said  8th  day  of  April, 
in  the  year  aforesaid,  at  the  said  town  01 
Hackettstown  aforesaid,  in  said  county,  and 
within  the  Jurisdiction  aforesaid,  in  and  upon 
one  Matilda  Smith,  in  the  peace  of  Qod  and  this 
state  then  and  there  being,  did  commit  rajw, 
*  *  *  and  in  committing  rape  in  and  upon 
her,  the  said  Matilda  Smith,  did  km  the  said 
Matilda  Smith,"  etc 

This  count  was  held  bad.  Another  count 
read  as  follom: 

"In  and  upon  one  Matilda  Smith,  in  the  peace, 
etc.,  did  make  an  assault,  and  her,  the  said  Ma- 
tilda Smith,  then  and  there  feloniously,  willfully 
and  of  his  malice  aforethought,  did  kiU  and  mur- 
der, contrary,**  etc. 

From  the  opinion  I  quote  aa  follows: 
"At  tbe  trial  the  jury  was  instructed  that  If  it 
appeared  that  tbe  killing  was  perpetrated  by  the 
defendant  in  committing,  or  in  attempting  to 
commit,  a  rape  upon  the  woman,  he  sboula  be 
found  guilty  of  murder  in  the  first  degree,  with- 
out reKrenoa  to  the  Question  whether  sudi  kill- 
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ing  was  wfllfol  or  nnlntentional.  The  porition 
of  the  counsel  of  the  defendant  upon  the  point 
ia  that,  as  there  la  no  cpecial  count  charging 
that  tb«  death  of  the  womaa  occurred  In  the  at- 
tempt to  commit  or  in  tiie  commission  of  a 
rape  upon  her,  the  law  will  not  permit  tach  fact 
to  be  prored  for  the  purpose  of  aggnyating  the 
kiUine,  if  it  was  unintestionaLinto  the  crime  of 
murder  in  the  first  degree.  This  contention  is 
based  upon  the  slxt^-eighth  section  of  the 
Crimes  Act,  which  declares  that,  'AH  marder 
that  shall  be  perpetrated  by  means  of  poison,  or 
by  lying  in  wait,  or  by  any  other  kind  of  will- 
ful, deUherate,  and  premeditated  killing,  or  which 
shaU  be  committed  in  perpetrating  or  attempting 
to  perpetrate  any  arson,  rape,  etc,  shall  be  deem- 
ed murder  in  the  first  degree  and  that  all  other 
kinds  of  murder  shall  be  murder  in  the  second 
degree.'  Tba  argument  orged  in  support  of  the 
pcwition  that  a  special  count  was  indispensable 
whenever  the  state  relied  on  any  of  the  Mtata- 
tory  particulars  connected  with  the  killing  to 
iuten^fy  such  killing  into  murder,  was  that,  as 
the  act  created  and  defined  the  offense,  every  con- 
stituent of  the  crime  embraced  in  such  definition 
must  be  stated  in  the  Indictment  But  this  prop- 
osition cannot  be  sustained,  for  it  has  been  con- 
clusively settled  by  the  Oourt  of  Errors  in  this 
state,  in  the  case  of  Qraves  t.  State,  46  N.  J. 
Law,  205  •  Id..  858  r46  Am.  R^.  778] ;  that  the 
section  relied  on  did  not  create  any  new  crime, 
but  'merely  made  a  distinction,  with  a  view  to  a 
difference  in  the  punishment,  between  the  most 
heinous  and  Uie  less  aggravated  grades  of  the 
crime  of  murder.*  This  decided  case  seems  to 
us  directly  in  point,  for  in  that  Instance,  the 
indictment  being  in  the  abbreviated  form  given 
by  the  statute,  it  was  Insisted  that  as  such  form 
did  not  embody  the  statement  that  the  alleged 
killing  was  ViUfnl,  deliberate  and  premeditated,' 
the  pleading  was  inaufficient,  as  it  did  not  appear 
that  murder,  within  the  statutory  definition  of 
tbe  crime,  had  been  committed.  The  objection 
was  overruled  and  tbe  indictment  was  sustained,, 
.and  it  is  obvious  that  if  it  be  not  necessary  to 
set  out  in  the  count  that  the  alleged  killing  was 
'willful,  deliberate  and  premeditated,*  whidi  is 
one  of  the  categories  of  murder  mentioned  in  the 
section,  it  cannot  be  necessary  to  show  that  the 
killing  was  In  the  commissioQ  of  a  rape,  which 
is  another  of  the  categories  of  the  same  section." 

In  the  case  of  State  v.  Averill,  86  Vt  115, 
81  Atl.  461,  Ann.  Cas.  1914B,  lOQE,  defendant 
(called  respondent  In  the  <vlnion)  was  indict- 
ed for  murder  In  the  first  degree.  Defend- 
ant objected  to  an  instruction  npon  involun- 
tary manslaughter.    The  conrt  says: 

**  'A  lawful  act,  done  in  an  unlawful  or  negli- 
gent manner,  is  iji  law  an  unlawful  act*  (State  v. 
Dorsey,  118  Ind.  167.  20  N.  EX  779,  10  Am.  St 
Rep.  Ill) ;  and  we  think  the  testimony  given  by 
the  respondent  tended  to  show  that  the  shooting, 
though  unintentionally .  done,  was  the  result  of 
negligence  by  her  in  nandling  Hie  gun.  Indicat- 
ing on  her  part  a  carelessness  or  re^essness  in- 
compatible with  a  proper  regard  for  human  life, 
which,  if  established,  would  in  law  render  her 
guilty  of  involuntary  manslaughter.  •  •  • 
If  an  indictment  so  drawn  sufficiently  informs 
tbe  accused  of  tbe  causa  and  nature  of  the  accu- 
sation  against  him  for  murder,  it  must  follow 
that  it  sufficiently  informs  him  of  the  cause  and 
nature  of  any  offense  included  within  that  of 
murder,  for  the  greater  contains  the  less." 

snsewhere  In  the  same  <vinlon  Is  foand  the 
following  statement: 

"Thus  it  was  established  at  common  law,  that 
a  person  indicted  for  the  murder  of  another  up- 
on malice  prepense  may  be  found  guilty  of  man- 
slaughter, because  it  does  not  differ  in  kind  or 
nataro  of  tlit  offense,  but  only  in  the  degree-^ot 
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in  substance  of  die  bet,  from  murder,  Imt  only 
In  the  ensuing  drcumstances,  a  variance  as  to 
whidi  does  not  hurt  the  verdict." 

Tbe  ooart  held  in  the  case  of  People  t. 
Peame.  118  OaL  1S4,  60  Pac  876: 

"The  indictment  dianed  that  ths  defendant 
'did  deliberately,  wlOfnuy,  and  unlawfully  kill 
one  Ellen  Dogan.'  Hie  evidence  Indicated  thnt 
the  killing  was  not  doue  deliberately  and  will- 
fully, but  accidentally  and  xmlntentionally,  and 
the  jury,  taking  that  view  of  the  matto*,  in  the 
light  of  the  Instructions  of  the  court  as  to  the 
law,  found  the  defendant  guilty  of  involnntaty 
manslaughter.'  It  is  now  insisted  that  the  in- 
dictment charges  the  crime  of  voluntary  man- 
slaughter, and  that  under  such  indictment  a  ver- 
dict of  involuntary  manslaughter  constltntea  a 
fatal  variance.  •  *  •  This  positfoB  is  not 
well  taken.  If  this  indictment  had  simply  charg- 
ed an  'unlawful  killing,*  without  malice,  it  would 
have  charged  the  crime  of  manslaughter  of  both 
kinds,  vohintary  and  involuntary.  *  •  •  Yet 
it  has  always  been  held  that  upon  as  IndletiMnt 
charging  murder,  a  conviction  for  manslaughter 
was  proiwr.  In  other  words,  when  an  indict- 
ment charges  murder,  it  also  charges  manslani^- 
ter.  An  indictmmt  laid  for  murder  chanea  an 
Intentional  kUling;  yet,  nnder  tiiecrimlnuprao- 
tice  and  procedure  in  thia  state,  there  is  no  doubt 
but  that  a  verdict  of  involuntary  manslaughter 
would  find  support  in  such  a  pleading.  This  is 
so  because  involuntary  manslaui^^tar  ia  tbe  *an> 
lawful  killing  of  a  human  bong,*  and  ancfa 
crime  Is  alwaya  included  in  *  *  *  murdw." 

In  Thaxp  v.  State,  99  Ark.  188,  137  8.  W. 
1097,  the  court  gave  thia  Instruction: 

"The  jury  cannot  convict  of  murder  unleaa  the 
evidence  shows  a  killing  In  the  manner  mentioned 
in  the  indictment,  but  may  convict  of  a  lower 
degree  of  homicide,  If  the  evidence  warrants  a 
conviction  for  a  lower  degree,  whether  the  killing 
was  dona  in  tti»  manner  mentionad  in  the  indict* 
meat  or  not." 

The  jory  fonnd  defendant  gall^  of  invol- 
untary nmnslanfl^ter,  and  the  Judgmrat  waa 
affirmed.  White  t.  State,  121  Oa.  191,  48  S. 
E.  941,  is  to  the  same  effect  Tbe  case  of 
State  T.  Moore,  129  Iowa,  614,  106  N.  W.  16, 
wherein  the  Indictment  was  for  murder  and 
the  verdict  manslaughter  nnder  an  Instmc- 
Hon  by  the  court  as  to  gross  negligence,  was 
affirmed.  In  Oonner  v.  Oomm<Hnrealtli«  13 
BuRh  (Ky.)  716,  the  court  says: 

"Both  voluntaiT  and  involuntarT  manalanshter 
are  included  in  the  crime  of  murder,  and  one  In- 
dicted for  murder  may  be  convicted  of  murcier  or 
either  of  the  degrees  ot  manslaughter." 

In  re  Somen,  81  Ner.  631,  103  Paa  1073, 
24  Lb  R.  A.  (N.  S.)  601,  186  Am.  St  Bop.  700, 
the  court  says: 

"While  we  are  duly  Impressed  ^tb  tiie  fact 
that  involuntary  manslaughter  does  not  contain 
the  same  heinous  ingredients  necessary  to  make 
up  the  crime  of  murder  in  the  first  or  second 
degree,  or  of  vtduntary  manalaugbter,  yet  we  are 
clearly  of  the  opinion  that  It  being  an  unlaw- 
ful transgression  of  the  law  against  homicide,  it 
may  properly  be  considered  a  lesser  degree  of 
homicide,  and  that  a  jury  «  •  •  may  proiH 
erly  return  in  proper  cases  a  verdict  of  involun- 
tary manslaughter."  State  T.  Tucker,  88  &  C 
211,  68  S.  B.  628. 

In  State  v.  Whitney,  64  Or.  438,  102  Paa 
288,  the  defendant  was  indicted  for  man- 
slaughter under  section  1898,  U  O.  I*.,  ref  emd 
to  in  the  (pinion  as  aeetion  1740,  B,  A  G. 
That  portion  of  the  charge  In  tbe  indictment 
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Thldi  waa  de^ed  material  by  the  court  al- 
leged that  the  defoidaat  "did  feloniously  and 
Toluotarlly  kUl  one  Mabel  Wlrts  by  volonr 
tarlly  Klving  and  administering  unto  her,  the 
said  Mabel  Wlrtc,  on  the  14th  day  of  March. 
1908,  in  the  said  county  and  state,  (xie  sup- 
pository containing  bichloride  of  mercury,** 
etc.  Mr.  Justice  Eakla.  In  dlscoaslng  the 
case,  nys: 

"It  becomes  Important  to  determine  whether 
it  does  state  acts  constttatbiK  isToIuntary  man- 
daaghter.  The  allegatioD  in  the  indictment  li 
'By  Tolantarily  giving  end  administering  unto 
her,  the  said  Mabel  Wirts.  on  the  14tfa  day  of 
Hsrch,  190S,  in  said  coun^  and  state,  one  sup- 
pository contaltting  bichloride  of  mercury,  a 
d«&dly  poison,  from  the  effects  of  which  deadly 

Kiison,  80  given  and  administered,  she,  the  said 
abel  Wirte,  became  mortally  sick,  •  •  • 
and  died,'  IIiIb  allentlon  does  not  state  facts 
discloung  an  unlnwfm  act,  or  a  lawful  act  done 
without  due  caution  and  oircumspectlMi,  or  any 
set  al  criminality.  It  is  not  necessary  to  allege 
nallce  or  Intent  to  kill.  The  criminal  element 
coDslsbB  in  doing  the  unlawful  act,  without  any 
infDtton  to  take  tlie  life  of  decedent,  or  do  her 
treat  bodily  harm.  It  is  therefore  necessary 
that  the  indictmoit  disclose  that  the  act  caus- 
inx  death  was  an  unlawful  act.  ♦  •  •  Ooun- 
Kcl  for  the  state  in  fais  brief  dtss  authorities  to 
the  effect  that  poison  nei^igently  admlnistereo, 
or  administered  with  an  evH  purpose,  In  the 
erent  death  follows,  la  manslaughter.  How- 
ever, It  is  not  alleged  that  the  poison  was  admin- 
istered without  due  caution  or  circumspection, 
nor  is  an  evil  purpose  aU^ced,  and  therefore 
these  authorities  do  not  aid  the  state.  Where 
the  charge  Is  murder  by  poisontng,  as  is  the  case 
in  some  authorities  cited,  the  indictment  charg- 
es an  tatent  to  murder,  thus  disclosing  an  un- 
Iswfid  act.  or  evil  purpose,  and  wfll  auppwt  a 
verdict  of  InToluntaiT  manslaughter  under  sec- 
tion 1746,  B.  &  C.  Comp.  This  was  expressly 
held  in  State  v.  EUsworth,  80  Or.  148,  47  Pac. 
199.  but  tn  tiie  present  case  tiie  indictment  Is 
confined  to  a  eharce  of  a  vlolattan  of  esetion 
1746,  wlthoat  aOei^g  an  unlawful  act" 

In  the  case  6t  State  v.  Ellsworth,  cited  In 
the  above  exceixit,  fhe  diarge  In  the  Indict- 
ment waa  murder  by  polaoibig,  and  this  court 
held  that  under  such  an  Indictment  the  court 
oould  pnwerly  Inatmct  the  Jury  Oiat  th^ 
might  return  a  verdict  ot  involuntary  man- 
daaghter  caused  by  culpable  negligence.  The 
antborlties  abora  dted  Indicate  that  where 
the  indictment  cbai^  murder  and  the  proof 
shows  an  unlawful.  Involuntary  killing,  the 
defendant  may  be  oonricted  o£>  siwh  grade 
of  feloDloDs  homldde  aa  the  artdcooe  seems 
to  warrant 

[I.  I]  Another  reason  why  the  case  at  bar 
should  be  distinguished  from  the  Mldilgan 
case  is  that  an  indictment  in  this  state  is 
good  as  to  the  means  by  which  the  offense 
was  perpetrated  if  it  shall  appear  from  the 
evidence  that  such  means  were  unknown  to 
the  grand  Jury.  This  form  of  Indictment  Is 
sanctioned  by  our  Code.  See  form  No.  1,  p. 
1010,  vol.  1,  L.  O.  Ia,  and  forms  6  and  0,  p. 
Mil,  Id.;  Bishop's  Or.  Procedure,  {S  495. 
653;  Waggoner  v.  Stete,  15S  lud.  341,  68 
N.  E.  190,  80  Am.  St  Bcs*.  237;  Edmonds  v. 
State.  84  AA.  720;  In  tha  latter  case  It  Is 
laid: 


"No  doubt  the  mode  or  Instrument  of  death, 
If  known  to  the  grand  jury,  or  If  it  can  be  ascer- 
tained by  them,  should  be  alleged  In  the  indict- 
ment •  •  •  But  this  rule  must  not  be  car- 
ried so  far  as  to  furnish  a  shield  fr<Hn  punish- 
ment, where  it  Is  plain  that  a  crime  has  been 
committed.  *  *  *  It  irill  he  sen  from  the 
evidence  In  this  case  that  if  the  means  of  death 
could  not  have  been  so  alleged,  the  crime  might 
have  gone  unpunished.** 

So  here.  It  Is  conduslvely  proved  that  the 
defendant  lured  this  poor,  16  year  old  diild 
into  a  bam  remote  from  human  habitation, 
and  that  be  either  murdered  her  outright 
or,  in  an  attempt  to  produce  an  abortion  to 
protect  himself  from  the  consequences  of  his 
own  lust,  so  dealt  with  her  as  to  bring  about 
her  death.  The  evidence  was  such  that  rea- 
sonable men,  while  they  might  agree  as  to 
the  fact  that  an  unlawful  homicide  had  bem 
committed  (and  I  cannot  see  how  reasonable 
men  could  come  to  any  other  cowduslon), 
might  well  differ  as  to  the  means  by  which, 
or  the  intmt  with  whicb,  the  offense  wus 
committed.  Under  such  drcnmstances  it  was 
minently  proper  for  the  grand  Jury  to  cbarge 
that  It  was  ctHumltted  means  to  the  grand 
jury  unknown. 

There  Is  a  farther  reasoi  why  It  was  un- 
necessary  to  diarge  that  the  offense  was  com- 
mitted In  an  attempt  to  produce  an  abortion, 
and  ttiat  is  ttils:  In  my  Judgment  the  stat- 
ute waa  directed  at  that  class  of  aborUtms 
only  wheredn  the  actual  consent  ot  the  wo- 
man, as  dlsUzigulshed  from  legal  consent,  la 
obtained.  I  take  It  that  If  a  person  should 
forcibly  aeSm  a  woman  and  attempt  against 
hw  consent  to  produce  an  abortion  upon  her, 
or  should  iKmsQj  with  the  aame  design  in- 
troduce drags  into  her  food,  and  by  reason  of 
either  of  these  attempts  the  w<Hnan  should 
be  killed,  section  ^00  of  the  Oode  would  not 
apply,  but  that  he  would  be  guilty  under 
eectlcn  1809  or  section  1808.  as  the  facts 
mlfi^t  appear.  The  deceased,  a  poor,  moth- 
erless dtUd  of  16.  was  Incapable  of  consent- 
ing to  an  assault  iq>on  herself,  or  upon  her 
unborn  child.  It  ts  aldiening  to  speak  of 
her  consenting  to  the  act  It  was  as  much  a 
forcible  act  aa  though  some  scoundrel  bad 
met  her  upon  the  road,  and,  knowing  her  con- 
dition, had  seized  her,  aud  In  the  attempt 
forcibly  to  bring  about  a  miscarriage  had 
killed  her.  I  am  aware  of  the  common-law 
rule  In  regard  to  rape  and  the  defilement  of 
(dilldren,  but  those  were  exceptions  to  the 
general  rule  In  regard  to  consent  which,  for- 
tunately, an  Improved  sense  of  decency  has 
removed  by  stetute,  and  which  should  not  be 
extended  beyond  the  limits  fixed  by  a  genera- 
tion less  scrupulous  than  ours  In  regard  to 
the  chastity  of  children.  Upon  the  whole  I 
am  of  the  opinion  that  the  offense  is  included 
in  that  class  of  manslaughters  by  violence 
that  are  embraced  by  the  general  charge  of 
murder. 

[7]  It  is  urged  that,  conceding  that  man- 
slaughter comm'ltted  In  producing  an  abortion 
cmH  properly  be  considered  in  a  case  where 
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tbe  iDdlctment  diargM  marder,  the  cbarg? 

of  tbe  court  In  this  Instance  was  erroneous 
because  the  court  tolled  to  point  oat  tbe  ex- 
cations  mentioned  In  the  statute.  If  there 
was  error  in  this  respect,  it  was  harmless, 
because  there  was  not  the  slightest  testimony 
that  tbe  operatTon  was  necessary  to  preaerre 
tbe  life  of  the  mother  or  the  child.  On  the 
contrary,  the  evidence  indicated  that  it  was 
wholly  unnecessary,  and  that,  If  performed 
at  all,  It  was  for  the  base  and  sordid  purpose 
of  enabling  defendant  to  escape  tbe  conse- 
quences of  his  own  unlawful  act ;  but  there 
was  no  error.  Where  there  Is  no  testimony 
whatever  to  bring  a  case  within  an  excep- 
tion in  tbe  statute,  tbe  court  Is  not  required 
to  charge  In  relation  to  such  exception.  This 
exact  question  arose  in  tbe  case  of  Weed  v. 
People,  fiO  N.  Y.  628.  The  oplnlw  Is  short, 
and  we  give  It  in  full: 

"PlalntiS  in  error  was  Indicted  for  procuring 
an  abortion,  by  administering  drags  eamdng  the 
death  of  the  mother.  The  questions  above  stat- 
ed were  raised  upon  the  trial,  and  were  disposed 
of  as  there  stated.  Tbe  court  charged,  among 
other  things,  that  if  the  Jury  found  an  abortion 
had  been  committed  npoD  deceased,  or  an  at- 
tempt had  been  made  causing  ber  death,  and 
that  the  prisoner  was  connected  with  IL  they 
must  convict  This  was  excepted  to.  It  was 
insisted  that  tbe  charge  was  erroneous,  as  the 
jury  were  instructed  to  omvict,  notwittistand- 
mg  they  found  that  the  producnoo  of  tbe  mis- 
carriage was  necessary  to  preserve  the  life  of 
the  deceased,  In  which  case  it  was  not  criminal 
Held,  that  the  charge  was  proper,  as  tbe  evi- 
dence showed  clearly  the  absoice  of  any  neces- 
sity, and  no  evidence  whatever  was  given  tend- 
ing to  show  such  a  necessity,  and  that  there- 
fore there  was  nothing  warranting  the  sutHnls- 
sion  of  that  question  to  the  jury." 

Eirror  is  predicated  upon  the  refusal  of  the 
court  to  permit  an  inspection  of  the  feet  of 
the  horse  which  the  state  claimed  was  ridden 
by  the  defendant  on  th^  night  of  tbe  homi- 
cide, and  also  upon  the  refusal  of  tbe  court 
to  permit  evidence  of  the  dedaratimis  of 
third  parties,  tending  to  show  that  they  bad 
committed  the  homicide.  We  all  concur  with 
Ur.  Justice  BURNETT  In  holding  that  there 
was  no  reversible  error  in  either  ruling. 

For  the  reasons  stated  by  Mr.  Justice  HAR- 
RIS we  are  of  the  opinion  that  there  was  no 
error  in  the  admission  of  the  testlmwiy  of 
Mabel  Barton  as  to  statements  made  to  ber 
by  deceased  on  tbe  erenlng  piecedlng  tbe 
homicide. 

We  also  concur  with  Mr.  Justice  HARRIS 
In  holding  that  the  evidence  as  to  tbe  corpus 
delicti  was  competent  and  sufficient 

Tbe  judgment  oi  tbe  dnmit  court  !•  tbere- 
f ore  afflmied. 

HARRIS.  J.  (concurring).  [I]  The  scene 
of  the  tragedy  as  told  by  tbe  record  la  laid 
in  Cow  Creek  Valley.  Hie  places  to  be  hept 
In  mind  are  the  Famam  and  Morgan  resi- 
dences and  the  Beamer  barn.  The  defend- 
ant lived  with  bis  parents,  a  sister,  and  a 
brother,  Lester  Famam,  on  a  farm  about  12 
miles  eart  of  tbe  town  of  Glendale.  Edna 
Uorgan  resided  with  hex  father  and  ti  jaung- 


er  dster,  Esther  Morgan,  on  a  farm  about  5 
miles  west  of  the  Farnam  place,  and  about  7 
miles  east  of  Glendale.  The  Beamer  barn 
is  located  about  tbree^uarters  of  a  mile  west 
of  tbe  Morgan  home,  or  about  0%  miles  west 
of  the  Famam  place.  A  public  road  runs 
past  the  Famam  house,  extends  west  down 
the  valley  by  the  Morgan  residence,  and  then 
conHnues  on  past  the  Beamer  bam  to  Glen- 
dale. Tbe  Beamer  bam  was  located  about 
SO  fe^t  bodQ)  of  tbe  road.  Tbe  building  bad 
been  erected  for  a  dwelling  house,  and  after- 
wards converted  Into  a  bam.  The  bam  may 
be  described  as  having  a  main  part  and  a 
shed,  with  Qie  main  part  facing  the  road  and 
the  shed  In  the  rear.  When  the  main  j^rt 
was  changed  from  a  dwelling  bouse  to  a 
bam  the  celllngB  and  partitions  were  taken 
out,  80  that  there  was  no  loft  Hay  was 
kept  in  the  main  part,  and  on  December  8, 
seven  or  eight  tons  were  spread  on  tbe  flo<M' 
to  a  depth  of  between  3  and  4  ftet  l%e 
southwest  half  of  the  shed  was  used  for 
cows,  while  Iiorses  were  kept  in  the  south- 
east portion.  There  were  only  two  entrances 
to  tile  barn.  One  was  on  the  west  side  close 
to  the  south  corner,  and  opened  Into  tbe  place 
where  the  cows  were  kept,  and  tbe  other  en- 
trance was  on  tbe  east  side  and  led  to  tbe 
horses.  A  i>er8on  could  reach  the  main  part 
by  entering  either  one  of  the  two  doors.  On 
the  night  of  December  8th,  the  entrance  to 
the  borsee  bad  two  bars  across  it,  so  as  to 
prevent  the  horses  from  getting  out,  but  the 
other  door  was  left  open,  so  that  tbe  cows 
could  come  and  go. 

About  half  past  1  o'clock  on  the  morning 
of  December  9,  1914,  H.  H.  Beamer,  whose 
residence  is  720  feet  from  the  bam,  discover- 
ed that  his  barn  was  on  lire.  He  went  down 
to  the  ham,  and  "stayed  until  it  f^  out,  and 
burned  down  pretty  well,  just  like  a  pile  of 
bay  burning."  Beamer  and  four  other  per- 
sons who  were  at  the  barn  then  went  to  bed 
again.  About  7  o'clock  In  the  momlng 
Beamer  returned  to  the  fire  and  "saw  the  re- 
mains of  a  body  in  tbe  asbes,  still  burning." 
The  D^hbors  were  immediate  notified, 
and  appeared  upon  tbe  scene,  and  they  thai 
"saw  it  was  tbe  body  of  a'  lady,"  because 
"there  was  some  hairpins  laying  right  across, 
kind  of  back  of  tbe  skull.  Tbere  was  two 
right  along  here,  and  there  was  one  long  cor- 
set stay,  and  one  or  two  small  ones  curled 
up  next  to  the  long  one,  and  thra  there  was 
some  more  laying  rl^t  side  of  it"  The  re- 
mains wore  found  lying  next  to  a  sill,  and  the 
body  was  permitted  to  bum  antil  about  10 
o'clock  that  morning  wh^,  acting  oa  the  ad- 
vice of  the  coroner,  the  fire  was  extlngnlsh- 
ed  with  water.  Wben  tbe  flr«  started,  tbe 
body  was  evidatly  <n  the  hay  Inside  the 
main  part  of  the  bam,  beeaose  tbe  rednalns 
were  found  at  a  place  which  would  have  been 
near  the  south  side,  but  within  tbe  main  part 
of  tbe  bam.  Tbe  arms  and  the  legs  were,  for 
the  most  part,  consumed  by  tbe  fire,  and 
while  the  body  bad  been  biinied  berood  xec* 
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ognitlon,  there  was  ytft  enough  left  IndaUta- 1 
Uy  to  establish  that  it  waa  the  charred, 
burned,  and  baked  renmant  of  a  once  female 
baman  being.  Between  the  thighs,  and  to 
«Hne  extoit  protected  by  them  and  the  lower 
parts  of  the  body  from  the  fire,  lay  a  fetus, 
wMch  the  medical  men  said  had  reached 
aboat  the  fifth  month  of  Its  development. 
Tbe  verdict  of  the  Jnry  was  evidently  predi- 
cated npon  the  theory  that  the  death  of  Ed- 
na Morgan  resnlted  from  an  ab(»tion  pro- 
duced by  tbe  defendant 

At  the  very  outset  the  defendant  contends 
that  'there  Is  no  proof  of  the  corpus  delicti 
from  which  the  court  or  the  Jury  can  say 
that  tbe  body  foond  in  Beamer's  bam  was 
the  body  of  the  missing  girl  at  all,"  and,  fur- 
ther, that  "there  is  not  one  drcum^ance 
from  wbldi  it  can  be  said  that  defendant 
caused  the  death  of  Edna  Morgan  at  all,  in 
the  commission  of  an  unlawful  act  or  other* 
wise."  It  therefore  beoomea  neoeasary  to  ex- 
amine the  evidence  wliich  was  sabmltted  to 
the  Jury. 

A.  motive  can  be  ascribed  to  Boy  Famam 
which  would  have  been  more  relentlessly 
pursntng  and  more  fearfully  pressing  upon 
him  than  upon  any  other  living  person.  Boy 
Famam  la  an  unmarried  man,  and  was  about 
23  years  of  age.  Edna  Morgan  would  have 
been  15  years  old  on  December  9, 1914.  Their 
acquaintance  with  each  other  dated  from 
aboot  Christmas,  1918;  acquaintanceship 
grew  Into  frlenddilp,  and  friendship  appar- 
eaOj  ripened  into  love;  for,  comm^hdng 
with  the  latter  part  of  June  or  tbe  first  part 
ot  July,  no  other  boy  or  young  man  escorted 
Edna  Morgan  to  dances,  parties,  and  literary 
entertainmeots  acept  Boy  Famam.  Ttw  de- 
fendant admitted  that  so  far  as  he  knew  be 
was  the  only  person  who  kept  company  with 
Bdna  Morgan.  She  was  a  frequent  visitor 
at  the  Famam  taoaae.  It  was  not  unusual 
fbr  her  to  be  Qiere  as  often  as  two  or  three 
times  a  we^  and  the  longest  period  between 
her  vlalta  was  about  three  weeks.  More 
than  once  she  remained  at  the  Famam  home 
overnight,  and  the  next  day  was  taken  home 
by  Roy.  On  the  Saturday  preceding  the  day 
of  her  disappearance  she  stayed  overnight 
with  the  Famam  family,  and  was  escorted 
home  the  next  evening  by  tbe  defendant  J. 
J.  Pollock  testified  that  in  the  latter  half 
ft  June,  1914,  he  saw  the  defendant  and 
Edna  come  otit  of  the  Morgan  bam,  and  ob- 
served Roy  *nt>rushlng  her  clothing  and  her 
hair."  Ira  Lewis  said  that  on  tbe  night  of 
Jnly  1.  1914,  between  11  and  12  o'clock  be 
saw  the  defendant  and  Edna  In  a  compromis- 
ing position.  Rice  Wilson  and  George  Bar- 
ton testlfled  that  on  November  8th,  they  saw 
Boy  and  the  girl  In  an  unmistakable  position. 
In  September,  1914,  Mrs.  Ella  McGee  made 
a  onfrpleoe  gingham  dress  for  EMna  with  the 
waist  and  skirt  sewed  together,  but  so  con- 
structed that  a  belt  could  be  worn  If  dealnd. 
Un.  McQeo  found  the  waist  measurement 
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I  to  be  26  Inches,  and  made  a  belt  28  Inches 
long,  so  that  it  had  a  2-lnch  lap.  This  wit- 
ness testified  that  when  taking  the  measure- 
ment for  tbe  dress  she  noticed  the  develop- 
ment of  tbe  bust,  "more  than  I  had  noticed 
her  before.  I  remarked  about  It"  Edna 
wore  this  belt  only  a  few  times,  and  soon  dis- 
carded tt  Margaret  Wilson  called  at  tbe 
Morgan  home  on  the  afternoon  of  December 
8th,  and,  having  noticed  the  belt  on  the  table, 
picked  it  up  and  tried  It  on  Edna,  and  found 
it  to  be  2  or  8  Inches  too  short  Her  father, 
B.  M.  Morgan,  stated  that  Bdna  had  not  gone 
to  basket-ball  games  for  probably  a  month 
prior  to  her  disappearance^  Mrs.  Emma 
Herald  told  the  Jury  that  a  few  days  be- 
fwe  HianksgiTlng  she  noticed  that  the  girl 
"looked  too  large  to  be  normal,"  and  that 
the  impression  made  upon  her  was  so  strong 
that  she  qwke  to  har  husband  about  her  bus- 
iddonsT  Vema  McOee  explained  some  ob- 
servaUons  which  ahe  made  at  a  basket-ball 
game  about  a  month  prior  to  December.  Hel- 
m  Ferbracbe  and  l&rgaret  Wilson  stated 
that  Edna  bad  worn  a  certain  abort  blue 
coat  to  school,  and  that  they  had  not  seen 
her  with  the  coat  off  In  school  for  a  iMig 
time,  niere  was  ample  evidence  to  warrant 
the  Jury  In  believing  that  Edna  Morgan  was 
pregnant,  and  that  Roy  Famam  was  the 
author  of  h&e  condition. 

Bdna  Morgan  was  home  in  the  sitting  room 
during  the  evening  of  December  8th,  until 
about  10  o'clock,  wlien,  according  to  the  teetl- 
mooy  of  ba  father,  he  saw  her  alive  for  the 
last  time  as  ahe  left  that  room  and  stepped 
out  Into  the  hall.  The  father  does  not  know 
whether  ahe  went  upstairs  to  the  bedroom 
which  she  oecnpled  with  her  sistw,  altbou^ 
be  soKKMed  at  the  time  she  waa  gtrfng  to 
bed. ,  BsQier  Miurgan  retired  about  BiBO  and 
never  saw  Bdna  alive  after  that  time.  The 
next  morning  the  father  and  Bather  arose  at 
the  usual  hooTi  and  it  was  discovered  that 
Edna  was  missing.  When  Bdna  left  the  sit- 
ting room  a  cap  and  a  raincoat  belonging  to 
Esther  and  the  blue  short  coat  bdlonginK  to 
Edna  were  hanging  In  that  room,  but  on  tbe 
morning  of  tbe  9th  those  articles  were  gone. 
Three  medical  witnesses  expressed  tbe  oplH' 
Ion  that  the  remaina  were  those  of  a  youns 
person,  basing  their  conclusion  on  the  ap* 
pearanoe  ta  a  wisdom  tootli,  the  cooditUm  of 
certain  sex  organs,  and  the  upper  end  of  the 
femur.  Physicians  also  stated  that  the  ez< 
pulsion  of  Uie  fetus  resulted  from  an  opera- 
tion with  the  hand  or  an  Instrument  and 
that  deatti  probably  occurred  after  the  Urth. 

About  8  o'clock  on  the  monOng  ot  the  9tb, 
before  any  women  had  come  from  the  road 
to  view  tbe  fire,  tracks,  apparently  made  by 
a  woman,  were  discovered  leading  from  tbe 
center  of  the  road  about  a  rod  east  of  a  gap 
or  bars  In  the  foice,  "right  straight  toward 
the  gap**  in  front  of  the  Beamer  barn  "in  to- 
mrd"  the  bam.  These  tracks  were  in- 
distinct except  twa  One  was  dme  to  tbe 
gap  or  bars,  but  vitbln  the  right  of 
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waj  of  tba  roa4t  and  Oie  other  was  inside 
tlie  Inclosare  and  a  fev  feet  from  tbe  bars, 
tbrongih  wMcb  tbe  person  making  the  tracks 
had  eTldoLtly  gfme.  Siach  of  the  two  plain 
tracks  appeared  In  cow  manure.  The  Im- 
prints wm  made  a  Na  S  shoe,  and  ap- 
parently  the  shoe  had  a  good  heel.  Ddna 
Morgan  wore  a  Na  8  shoe,  and  the  shoes 
worn  by  her  that  nifi^t  were  comparatlTely 
new.  The  laigth  of  the  two  trada  corre- 
sponded with  the  length  one  of  hat  old 
cOioes.  Moreorer,  the  very  places  where  tbe 
two  plain  tracks  were  found  would  hidlcate 
that  the  woman  making  those  tracks  did  so 
in  the  night,  when  she  could  not  plainly  see 
where  she  was  stepping. 

On  the  15th  of  the  preceding  October  the 
father  purchased  a  corset  from  A.  H.  Hen- 
son,  a  merchant  In  Glendale.  Edna  wore  this 
corset  that  night,  because  Ssther  said  that 
she  could  feel  It  when  she  had  her  arms 
around  the  slater  while  playing  with  her  that 
evening.  The  corset  could  not  be  fonnd  in 
the  Morgan  home  the  next  morning.  Corset 
stays  and  supporter  buckles  were  found  with 
the  burned  body.  A.  H.  Henson  never  car- 
ried or  sold  any  corsets  except  W.  T.  corsets. 
Indented  on  the  supporter  buckles  used  with 
tbe  W.  T.  corsets  are  the  letters  and  figures: 
"Pat  11.  2.  09."  These  letters  and  figures 
Bppear  on  buckles  found  with  the  body,  and, 
moreover,  the  buckles  that  had  been  in  tbe 
fire  were  exactly  like  those  used  on  W.  T. 
corsets.  There  arb  four  supporter  buckles  on 
the  sample  W.  T.  corset  received  in  evidence. 
Four  buckles  were  found  at  the  B^uner  bam. 
The  metallic  part  of  three  buttons  or  grips 
used  In  connection  with  the  supporters  were 
panned  out  from  the  ashes,  and  they  were 
exactly  like  the  same  part  of  tbe  buttons  or 
grips  found  on  the  sample  corset;  ai^  final- 
ly, assurance  la  made  doubly  sure  from  the 
circumstance  that  the  two  clasps,  which  were 
fonnd  with  tbe  body,  and  are  made  to  fit 
each  other  down  the  full  length  of  the  corset, 
are  the  exact  counterparts  of  the  two  dasps 
on  the  sample  corset 

On  December  8th,  Edna  wore  the  dress 
that  Mm.  Blla  McGee  had  made  for  her  In 
S^tember.  The  material  and  buttons  for 
that  dress  were  sullied  by  Bdna,  Mrs.  Mc- 
Qee  says  that  Edna  furnished  her  with  three 
large  old-&shloned  pearl  bnttoiB,  which  the 
girl  sald'had  been  used  by  her  mother  when 
living,  and  that  she  had  no  other  buttois  like 
them.  Those  three  buttons  v&ce  sewed  on 
the  skirt  of  the  gingham  dress,  Tb6  buttons 
had  "an  oval  shaped  ring  carved"  in  them, 
and  that  to  what  caused  Mra.  McGee  to  "take 
particular  notice  to  It"  One  whole  button 
and  some  pieces  were  taken  from  the  place 
where  the  body  lay,  and  Mrs.  McGee  testified 
that  the  whole  button  was  "exactly  like  those 
I  put  on  the  dress."  There  was  also  some 
testimony  that  Edna's  front  teeth  had  been 
shortened  by  decay,  and  the  record  discloses 
some  evidence  tending  to  show  that  the  front 


BEFOKXEB  (Or. 

teetli  of  the  dnill  found  In  the  Beamar  bam 
were  short  Harry  Wilson  was  at  the  bam 
soon  after  the  body  was  discovered,  and  he 
saw  the  form  of  a  corpee — 
"with  the  head  lyhig  in  the  bam,  abotit  tfaa 
center  of  the  barn.  She  was  lying  on  her  back, 
and  the  body  part  of  the  body  from  tbe  bipx 
up  was  in  this  direction,  and  tbe  cornet  was 
one  side  of  it.  had  fallen  off  on  ttie  silL  Sb« 
was  layingr  partly  on  the  slU  in  the  center  at 
the  bam,  and  the  aide  that  was  laying  on  the 
sill  was  still  burning,  clothing  had  burn- 

ed away,  and  her  form  was  lying  partly  on  tbe 
side;  it  lay  on  the  corsets,  and  they  burned  on 
tbe  KTonnd,  but  on  the  other  side  they  were 
standing  up,  h^d  up  by  the  flesh,  I  saw  also 
the  hair  of  her  head  lying  there,  and  the  hair- 
pins, and  I  saw  bones  of  tbe  arm,  and  her 
arms,  and  the  form  of  her  legs.  Saw  also  that 
she  wore  something  of  waterproof,  you  could 
see  the  cuffs— her  arms  lay  this  way— and  you 
could  see  the  cufls  of  both  sleeves;  they  looked 
heavier  than  tin  bottom  of  Ae  dress;  yon  could 
see  the  oufb,  and  three  or  four  incMs  of  the 
balance.  Tt  looked  like  it  had  been  waterproof 
clotb.  And  I  could  see  the  bones  of  the  arms 
laying  m>  this  way.  And  the  legs  down  to  tbe 
feet  Tney  were  badly  boned.  Ton  oonid  see 
the  form  of  the  legs  and  the  form  of  the  arms." 

Additional  evidence  appears  In  the  record 
relative  to  the  appearance  of  the  ashes  left 
by  the  burning  of  the  wearing  eppareL 
Hairpins  and  shoe  buttons  with  wire  fasten- 
ers were  found  with  the  body.  Mrs.  Florence 
I>ewey  told  the  jury  that  she  was  up  tbe 
morning  of  the  OOi  on  account  of  her  sick 
mother,  who  was  living  In  the  Eliff  house, 
810  feet  from  the  Beamer  bam;  that  she 
stepped  out  on  the  front  porch  to  observe  the 
condition  of  the  weather,  and  notloed  a  light 
in  the  Beamer  barn,  and  "as  I  turned  to  go 
into  the  house,  •  •  •  I  saw  Uie  reflec- 
tion ;  I  knew  the  bam  was  afire,  and  when  I 
walked  a  step  or  two,  and  went  into  the 
door,  •  •  *  I  stopped  to  look  bade 
through  to  the  fire,  and  as  I  did  so  I  heard 
a  gun  shot  at  that  barn.  Some  small  calibre 
gun."  Underneath  the  body  Harry  Wilson 
found  "three  pieces  of  flat  lead ;  it  had  melt- 
ed and  run  Into  the  crevices." 

Testimony  concerning  oil  of  tansy,  logwood 
tea,  echinacea,  a  shoe  track,  and  horse  tracks 
are  largely  relied  upon  to  connect  the  de- 
fendant with  the  death  of  the  girl.  Bvideoce 
concerning  a  letter  written  by  tbe  defendant 
and  received  by  the  deceased  was  an  import- 
ant feature  of  the  trial.  Oil  of  tan^  is  a 
poison  and  an  abortive  agent  Logwood  tea 
is  poisonous.  Echinacea  la  used  as  a  blood 
medicine  and  to  treat  blood  poisooing.  Dr. 
D.  A.  Forties  of  CanyonvlUe  says. that  tbe 
defendant  came  to  liim  on  S^tember  2, 181^ 
and  told  him: 

"That  he  bad  a  cousin,  a  young  lat^  who  had 
been  out  with  a  young  man,  and  she  had  gotten 
into  trouble,  and  wanted  to  know  If  I  would 
take  tbe  case,  and  I  told  him  I  would  at  term. 
That  is  the  expiration  of  the  period  of  gestation. 
He  wanted  to  know  if  I  could  not  do  some- 
thing before  that  time— they  did  not  want  to 
let  the  case  run— and  I  questioned  him  with  re- 
gard to  the  time,  and  he  said  U  was  two  monthB. 
and  I  told  him  it  was  not  my  practice  at  all  to 
interfere  With  anything  of  mat  kind.  And  he 
wanted  to  know  of  me,  when  Ike  feoad  that  I 
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vould  not  take  the  case  at  all,  he  wanted  to 
know  what  I  conld  adTiee,  and  I  tcA^  him  I 
iroald  not  adrise  anything,  to  beftn  irltn.  and 
he  aiked  me  than  with  resaid  to  nine  drugs, 
and  I  t<dd  him  tb»t  •nytfaing  that  be  could 
h  tiiat  line  was  of  a  pf^sonoos  naton*  and  X 
would  advise  Um  to  not  fool  wlOi  it** 

The  defendant  also  spoke  to  Dr.  Vorbet 
about  the  088  of  oil  of  tansy  with  cattle,  and 
inquired  about  using  logwood  tea  and  oil  ot 
tanay.  H.  B.  Jeffries  gave  some  extract  of 
logwood  chips  to  the  defendant,  who  said 
that  he  wanted  It  for  a  girl,  explaining  the 
reason.  About  three  days  afterwards  Boy 
secured  more  extract  of  logwood  chips,  and 
at  that  time  told  Jeffries  that: 

*1Be  had  inquired  of  a  doctor  in  Ganyonvllle 
if  that  stuff  wai  any  good  or  not,  and  the  doctor 
toM  him  that  the  stuff  was  poison,  and  any 
poison  wonW  do  that,  and  to  be  c»"ftd."  Boy 
subsequenUy  told  the  witness  that  the  "stuff  is 
no  good.** 

In  September,  1914,  the  defendant  ahked 
J.  B.  (Weil,  a  druggist  in  CanyonvUle,  for 
oU  of  tansy,  bnt  the  latter  had  none.  On 
September  6.  1914,  and  again  on  September 
20th  following,  B.  L.  Darby  sold  oil  of  tansy 
to  Roy  Famam.  On  December  10th,  a  bottle 
labded  echinacea  and  a  bottle  containing  oil 
of  tansy  were  fonnd  in  the  Morgan  home 
In  a  borean  drawer  used  by  Edna.  The  sher- 
iff testified  that  he  exhibited  the  oU  of  tansy 
bottle  to  the  defendant,  and  the  latter  "eaid 
he  got  It  at  Darby's  drug  store  in  Qlendale." 
Mrs.  Famam  stated  that  "we  bad  a  bottle  Just 
exactly  like  this"  bottle  of  echinacea.  B,  M. 
Morgan  teatlfled  that  he  had  never  had  oil 
of  tansy  or  ecbina<»a  about  the  house.  The 
defendant  admitted  upon  the  witness  stand 
that  be  was  getting  the  extract  of  logwood 
chips  for  the  purpose  of  an  abortion,  bnt 
dftimed  that  he  was  getting  them  for  another 
man. 

lUrteen  boards  fell  out  <tf  the  gable  end  of 
Qie  ibed  where  the  cows  were  kept,  and 
were  not  consumed  by  the  fire,  bnt  lay  upon 
the  ground  nndistorbed  until  turned  over 
in  the  search  for  tracks.  A  shoe  print  was 
finmd  in  the  mud  about  ft  feet  from  the  en- 
trance oo  the  wast  side  of  the  bam,  and  in- 
dicated that  the  person  who  made  the  track 
had  Btcwad  out  of  that  entrance.  This  track 
ttHTcsvonded  In  erarjr  particular  with  a 
Bhoe  worn  by  Boy  Famam  on  December  8th. 
Large  oormgatad  hob  nails  had  been  driven 
into  the  sole  of  Us  shoe,  and  a  sh^le  row  of 
small  naUs  appeared  arimnd  the  edge  of  the 
via.  BlmOar  hobnails,  as  wdl  as  nhall  nails, 
had  been  driven  in  flie  heel  of  the  shoe. 
The  trade  revealed  the  same  row  of  small 
nsHs,  and  plainly  showed  the  imprints  made 
by  the  ImbnaHs.  Measurements  were  made 
of  the  spueeB  between  the  nails  In  the  track, 
and  those  measurements  correspond  exact- 
ly with  the  same  spaces  between  correspond- 
ing nails  found  in  the  shoe.  Additional,  but 
Indigtlnct,  tracks  were  fonnd.  Indicating  that 
the  same  person  bad  gone  out  to  the  fence 
and  acroas  to  the  north  side  of  the  road.  A 


horse  had  been  tied  on  a  hlU  north  of  'IAe 
road. 

It  wQI  be  remembered  that  the  tracks  made 
by  a  woman  led  from  a  point  about  one  rod 
east  of  the  bars  in  front  of  Oai  bam.  Com- 
mencing at  (his  p<dnt  txacks  made  by  a  hwse 
were  found  leading  along  the  north  aide  of 
the  road  a  short  distance  and  then  up  a  hUl 
to  a  place  in  the  brush  about  180  feet  from 
the  road.  There  were  indications  showing 
that  the  horse  had  been  tl^  to  an  oak  sap- 
ling, and  had  stood  there  for  an  hour  or  two. 
There  was  a  ring  around  the  sapling  showing 
that  the  roogfa  bark  had  been  rubbed  as 
thon^  by  a  rope  tied  around  It.  Black  hair 
waa  f^nd  on  the  tree,  and  also  <hi  a  tree 
immediately  behind  the  prints  made  by  the 
hind  feet  Some  rope  fiber  was  picked  up  at 
the  foot  of  the  tree,  to  which  the  horse  had 
evidently  been  tied.  At  about  8:80  on  the 
morning  of  the  9th,  Boy  appeared  at  the 
scene  of  the  lire,  riding  a  black  mare  called 
Black  Bess.  He  tied  the  mare  to  the  fence 
on  the  south  side  of  the  road  about  SO  feet 
east  of  the  bars  at  the  Beamer  bam.  The 
mare  vras  ridden  back  to  the  Farnam  place 
that  evening.  On  December  10th  tbe  tracks 
made  on  the  hill  on  the  north  side  of  the  road 
were  traced  to  the  Farnam  bam.  Black 
Bess  was  then  taken  out  of  the  bam,  and 
tneasurementB  were  made  of  her  hoofa. 
These  measurements  corresponded  exactly, 
not  only  with  the  tracks  made  by  the  mare 
when  taken  ont  of  the  bam  at  that  time,  but 
also  with  the  tracks  made  by  the  horse  that 
had  gone  up  the  bill.  Tbe  horse  tracks  in 
the  road  between  the  Farnam  place  and  tht> 
Beamer  bam  showed  that  two  trips  had  been 
made  by  the  same  animal,  one  set  of  tracks  be- 
ing slightly  fresher  than  the  other.  The  tracks 
made  on  one  trip  going  west  turned  ont  of  the 
road  In  toward  the  Mwgan  home,  and  then 
proceeded  on  west  toward  the  Beamer  bam. 
When  the  mare  was  taken  out  of  the  Famam 
bam  on  the  10th,  she  was  tied  with  a  halter 
that  had  a  rape,  and  Lester  Famam  testified 
that  a  rope  was  attadied  to  every  halter  that 
they  had.  DropiRngs  left  by  the  horse  when 
ascending  or  descending  the  hill  contained 
wheat,  and  on  the  lOtfa  every  manger  In  the 
Famum  bam  contained  wheat  hay. 

Allen  Brown  tesUfled  that  he  stayed  at  the 
GUllam  house  on  the  night  of  December  8th. 
Tbe  GUllam  ranch  Is  located  between  the 
Farnam  and  Morgan  homes,  being  about 
three  miles  west  of  the  Famam  place  and 
about  two  miles  ead  of  the  Morgan  resi- 
dence. Brown  went  to  bed  about  10  o'clock 
on  the  night  of  tbe  8th,  but  was  kept  awake 
by  a  dislocated  thumb  nntll  about  2  or  S 
III  the  morning.  This  witness  says  that 
about  one  hour  and  a  half  after  be  went  to 
bed  he  saw  a  horse  and  a  rider  pass  ajong 
the  road  going  west,  and  about  2  o'clock  In 
the  morning  he  heard  a  horse  cross  a  brtdffe 
uot  far  from  the  bouse.  The  defendant  say's 
he  reUr^  at  10:16  the  night  of  tbe  8th,  ani3 
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tt  qppean  that  be  arose  about  6  o'doi^  fbe 
next  momlns. 

About  noon  on  December  8tb,  tbe  defend- 
ant wrote  and  addressed  a  letter  to  Sdna 
Morgaa,  and  at  bis  reanest  bis  moUier  put 
It  In  tbe  man  box,  and  thea  U^ajflumeA  to 
Efdna,  telling  her  that  aho  would  receive  a 
letter,  ^le  stage  rea<flied  tbe  Morgan  borne 
about  4  o'clodE,  and  Edna  was  seen  to  re- 
celTO  a  letter  tnm  the  driver.  She  read  It 
on  the  way  to  tbe  bouse,  and  then  put  It  In 
ber  boBom.  Ibat  momlnf  Mabel  and  Alice 
Barton  came  to  tbe  Mwgan  faome  to  TlMt 
wlOi  tbe  Mngan  girls,  and  before  tbe  arriT- 
al  of  tbe  stage,  It  was  understood  Hmt  Bdna 
was  to  go  home  that  evening  with  the  Bar- 
ton girls  and  stay  oranlfl^t  wltb  them,  at 
their  home  about  two  miles  west  at  the  Mor- 
gan place;  but,  after  rectitvlng  the  letter, 
Edna  decided  not  to  go  home  wltb  the  Bar- 
ton girls,  because  she  ttioucbt  ttiat  Boy 
would  come  down  that  evening.  After  Boy 
had  done  the  diores,  and  about  supper  time, 
be  was  called  to  the  phone  by  jimmle  Pick- 
ett, who  asked  the  defendant  to  come  over 
to  tbe  JefMes  home  and  play  cards  ttkat  eve- 
ning, but  Boy  answered,  saying  that  he 
could  not  because  he  was  busy.  Afterwards 
the  defteidant  was  called  to  the  phone  by 
Edna,  and  they  bad  some  telfphonie  conver- 
sation. 

If  time  and  waca  permitted,  many  addi- 
tional details  could  be  recited  which  dove- 
tall  with,  strengthtti,  and  nnsmoH  the  prom- 
inent features  of  the  story  of  Bdna  Morgan's 
dlsaiK»earance ;  but  no  attempt  will  be  made 
to  oilarge  iq>on  tbe  narrative,  except  to  note 
that  wbw  at  the  scene  of  tbe  Are  on  the 
morning  of  tbe  9tb,  tbe  defendant  said,  "I 
will  be  Named  for  this,"  and,  according  to 
tbe  testimony  of  Mrs.  B.  B.  Wilson,  a  short 
time  afterwards,  and  on  the  same  morning, 
he  said,  "How  mncb  better  marriage  would 
have  been  than  this."  niere  was  antple 
evidence  to  Justify  the  jury  to  find  that  Qw 
defendant  at  some  time  after  lOOff  left  his 
home  <Hi  Black  Bess,  passing  the  CHlllam 
bouse  three  mllea  distant,  when  Brown  Gays 
be  saw  a  horse  and  rider  going  west,  and 
that,  pursuant  to  an  engagement,  be  picked 
vnf  Edna  at  ber  home,  and  proceeded  on  to- 
wards tlie  Beamei  bam  tbxee-f  ourtbs  of  a 
mile  away;  that  as  they  reached  Che  bars 
Edna  got  off  the  horse  at  the  center  of  tbe 
road,  and  went  in  towards  the  bam.  while 
Boy  rode  tbe  mare  a  little  farther  west  down 
the  side  of  tbe  road,  and  then  up  tbe  hill  north 
of  the  road,  and,  after  tying  his  horse,  join- 
ed Edna  and  went  in  the  Beamer  bam  with 
her,  and  subsequently  produced  an  abortion 
upon  her ;  that  to  conceal  tbe  crime  be  set 
Are  to  the  bam.  made  his  exit  through  the 
door  at  the  west  end  of  tbe  shed,  went  to  fbe 
fence,  crossed  to  the  north  aide  of  tbe  road, 
and  on  up  to  tbe  place  where  the  mare  was 
tied  and  then  started  for  home,  passing  the 
Ollllam  bouse  ac  about  the  time  when  Brown 
beard  a  horse  cross  the  bridge,  and  arriving 


home  considerably  befbre  B  o^doA  oo  flw 
morning  ot  the  0th.  Moreover,  the  ihot 
heard  by  Mrs,  Dewey  and  the  three  pieces  d 
lead  found  by  Harry  Wilson  fundidied  soma 
evidence  at  least  tmdlng  to  show  that  tbe 
defendant  did  not  stop  with  an  aborUoo. 
While  the  evidence  Is  drcumstantial,  still  it 
is  stronger  botb  in  quantity  and  quality  Quo 
the  record  made  In  State  r.  Wnilama,  46 
Or.  287,  80  Paa  683,  and  tbe  transcript  ot 
testimony  presented  here  la  in  no  respect  len 
convincing,  but  In  many  parUcnlars  la  mote 
forceful  than  the  case  made  by  the  prosecu- 
tion in  State  Barnes.  47  Or.  602,  86  Fae 
908,  7  L.  R.  A.  (N.  B.)  IBl. 

[I]  nie  defei^ant  conqilalns  of  a  rollBg 
whidi  permitted  an  answer  giv»i  by  Habsl 
Barton  to  remain  In  the  record.  When  a 
witness  for  tbe  state,  Mabel  Barton,  wai 
asked  by  the  district  attorney: 

"Now  tell  tbe  jary  what  Edna  told  you  about 
gtrinc  home  with  yon  that  evening.** 

The  witness  answered: 
"She  said  she  oonid  not  becanss  dw  UmmvIM 
Roy  was  coming  down." 

me  court,  however,  overruled  a  motion  to 
strike,  cm  the  theory  that  It  was  competent 
for  the  state  to  prove  that  Edna  Morgan 
had  planned  to  nteet  tbe  defendant,  and  tbe 
testimony  was  offered  by  the  state  for  that 
purpose. 

Erra  though  it  be  assumed  that  Uie  testi- 
mony moved  against  was  Incompetent,  never- 
theless, the  defendant  Is  in  no  position  to 
claim  that  be  was  materially  prejudiced  by 
it  B.  H.  Morgan  was  the  first  witness  call- 
ed by  the  stata  On  direct  examination  he 
tefttlfled  about  having  seen  Edna  receive  a 
letter  from  the  stege  driver  on  the  after- 
noon <a  the  8th.  and  upon  cross-examination 
counad  for  tbe  defendant  asked  this  qoes- 
Uon: 

"Now  tiHn,  yon  say  Edna  rec^ved  a  letter 
the  day  belon  from  Bar  Faraam.  How  do 
you  know  the  letter  was  from  Boy  Famamr 

The  wttaesB  answered: 

"Charley  Hobte  said  be  got  it  out  of  tbe 

Farnam  mail  box,  and  it  was  addxeased  to  Ed- 
na. As  far  as  my  positively  bbowlng  that  Roy 
Famam  wrote  the  letter  uiat  Ohaney  Hobbs 
cave  her,  I  dm't  know.  All  I  know  Is  that  she 
sot  the  letter,  She  told  the  glrla  It  was  from 
Boy;  she  eonld  not  go  home  with  tbe  Barton 
giru  because  Boy  was  coming  that  evanlog." 

Tb»  answer  was  responsive  to  the  qnestlm, 
and  no  objection  was  at  any  time  made  to 
any  part  of  the  answer.  The  testimony  was 
elicited  by  the  defondant  himself,  and  U 
was  a  part  of  tbe  record  when  Mab^  Bartcm 
testified  afterwards.  Moreover,  defendant 
himself  invoked  tbe  same  rule  when  oSerins 
a  letter  that  had  been  writtoi  by  Edna  Mor- 
gan. The  answer  of  Mabel  Barton  was  suIh 
stentially  the  same,  and  not  materiaUy  dif- 
ferent from  the  testimony  given  try  R.  U, 
Morgan;  even  if  tbe  court  had  taken  the 
answer  of  Mabel  Barton  ^m  the  Jury,  It  Is 
nevertheless  fair  to  assume  that  tbe  testi- 
mony of  R.  M.  Morgan  would  have  remained 
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In  Am  record,  for  tbo  reason  that  It  wai 
eildted  the  defendant  himself,  and  was 
not  objected  to  at  any  time  during  the  trial; 
and  therefore  the  defendant  could  not  have 
been  prejadlced,  as  now  contended  by  him. 
It  Is  true  that  the  failure  to  object  to  the 
erldence  of  R.  H.  Morgan  may  not  operate 
as  a  waiver  of  any  right  to  object  to  like 
erldence  on  the  part  of  Mabel  Barton  If 
such  evidence  was  Incompetent;  but,  the  In- 
dilutable  fttct  still  stands  out  In  bold  re- 
lief that  so  long  as  the  testimony  of  R.  M. 
Morgan  remained  In  the  record,  any  failure 
to  eliminate  the  answer  of  Mabel  Barton 
could  not  Injure  ttie  daCendant  to  t3ie  extent 
claimed  by 

It  was  competent,  however,  for  the  prose- 
cution to  show  that  the  deceased  intended  to 
meet  Boy  Famam  that  night  The  ruling  of 
tbe  court  Is  not  within  the  ban  of  the  hear* 
•ay  doctrine,  nor  Is  it  novel  or  startling 
Judicial  precedents  and  text-writers  of  reo 
ognlsed  authority  support  the  admission  of 
declaratlonB  made  In  cases  analogous  to  the 
one  In  hand.  In  State  r.  Hayward,  62  Minn. 
474,  05  N.  W.  63,  Harry  Hayward  was  con- 
victed of  having  procured  one  Glaus  Bllxt 
to  murder  Catherine  Olng.  She  was  shot 
about  7  o'dodc  on  the  ev^ilng  of  December 
3d.  A  Mrs.  Hazelton,  a  witness  for  the 
state,  was  permitted  to  testify  that  she  was 
with  Miss  Oing  In  a  dry  goods  store  In  Mln- 
neapoUs  abcat  4:8S  p.  m.  on  the  day  of  the 
murder;  that  the  witness  and  Miss  Glog  left 
the  store  together  about  5:00  p.  m.  and  as 
they  were  partinff  Mrs.  Hazelton  asked  Miss 
Qlng  to  go  home  with  her  to  dinner,  and  the 
latter  answered  that  she  could  not  because 
"she  had  a  business  engagement  with  Mr. 
Hayward.**  The  testimony  wa&'  held  to  be 
competent 

In  Hunter  v.  State,  40  N.  J.  Law,  490,  Ben- 
jamin Hunter  was  convicted  of  the  murder 
of  John  M.  Armstrong.  At  the  trial  the  son 
of  the  deceased  was  iKrmltted  to  tell  the 
Jury  that  in  the  afternoon  of  the  day  of  the 
murder  his  "father  said  be  Intended  to  go 
with  Mr.  Hunter,  and  he  and  Mr.  Hunter 
were  going  to  Camden  that  night."  About 
one  hour  after  the  conversation  with  the  son 
tbe  deceaaed  wrote  a  letter  to  his  wife,  say- 
ing: 

"1  will  not  be  home  much  before  nine  o'clock. 
I  am  going  over  to  Camden  again  with  Mr. 
Banter,  on  baslnesB  connected  with  the  Davis 
natfeer> 

The  dedaratlona  of  the  deceased  wen  held 
to  be  eon^etent,  the  court  saying: 

**He  present  potait  of  Inqalry  therefore  Is 
whether  these  declaratitHls  of  Mr.  Annstrong  to 
Ui  ton,  and  the  similar  dadaratloM  cont^Md 
HI  the  note  to  his  wife,  can  reasouaUy  be  lald 
to  be  comiKnient  parts,'  or  the  natural  Incidents 
of  the  act  of  the  deceased'  in  going  to  Camden, 
which  act  was  ineontestably  a  put  of  the  res 
gettc  After  mature  reflection  and  a  careful 
eumlnatlMi  of  the  authorities,  my  condosion 
V  that  tiiese  eommanlcations  of  the  deceased 
dtoold  be  regarded  as  constituents  of  that 
tevoaactitRi,  for  I  think  they  were  preparations 
fw  it,  and  thus  were  natnndly  connected  with 


It  In  the  Ordlnafy  eoUHe  of  thfaigs  it  was  the 
usual  information  that  a  man,  about  leaving  Ids 
home,  would  oommunicats  fcnr  the  convenieBee  of 
his  family,  the  information  of  his  friends,  or  the 
reffulatlou  of  his  business.  At  the  time  it  wss 
given,  such  dedaratlons  could,  in  the  nature  of 
things,  mean  harm  to  no  one;  he  who  uttered 
them  was  beiit  on  no  eipeditlon  of  mischief  or 
wron^  and  the  attitude  of  affairs  at  the  time 
entirely  explodes  the  idea  that  such  ntterances 
were  intended  to  serve  any  purpose  bnt  that 
for  which  th^  were  obviously  designed.  If  it 
be  said  that  such  notice  of  an  inteoaon  of  leav 
ing  home  could  have  been  given  without  intro* 
duoing  In  it  the  name  of  Mr.  Hunter,  the  obvi- 
ous answer  to  the  suggestion  I  think  Is  that  a 
reference  to  Us  companion  who  is  to  accompany 
tbe  persMi  leaving  is  as  natural  a  part  m  tm 
transaction  aa  is  any  other  Incident  or  quality 
of  it  If  It  is  legltimste  to  show  by  a  man's 
own  dedaratitms  that  he  left  his  h<»ne  to  be 
gone  a  week,  or  for  a  certain  destLaation.  which 
seems  incontestable  why  may  it  not  be  proved 
In  the  same  way  that  a  designated  person  was 
to  bear  him  comiMUiyT  At  nie  time  the  words 
were  ottered  or  written,  tiiey  Imported  no 
wrongdbing  to  any  one,  and  uie  reference  to 
tiie  etunpudon  who  was  to  go  with  him  was 
nothing  more,  as  matters  then  stood,  than  an 
indication  of  an  addittonal  drcamstanee  of  his 
Kolng.  If  it  was  In  the  ordinary  train  of  events 
for  this  man  to  leave  word,  or  to  state  where 
he  was  going,  it  seems  to  me  it  was  equally  so 
for  him  to  say  with  whom  he  was  going." 

In  State  v.  Smith,  49  Conn.  370,  a  convic- 
tion of  murder  In  the  first  degree  was  af- 
firmed, and  the  court  held  that  It  was  com- 
petent for  the  wife  of  the  deceased  to  tes- 
tify that  as  he  left  hla  home  he  said  "that 
he  was  going  to  arrest  'Chip  Smith/  meaning 
the  prisoner." 

In  State  v.  Mortensen,  26  Utah.  312,  73 
Pac  562,  633,  the  defendant  was  sentenced 
to  death  upon  a  conviction  of  murder.  The 
wife  of  the  deceased  was  permitted  to  tes- 
tis that  after  supper  on  the  night  of  tbe 
homldde,  aa  her  husband  was  leaving  the 
house,  he  closed  the  door  and  said  to  her: 

"I  am  going  over  to  Peter's  (defendant's)  for 
a  few  minutes  to  collect  some  money.  I  will 
be  back  soon." 

The  (inestion  of  the  admissibility  of  the 
quoted  evidence  was  considered  at  length, 
and  to  the  course  of  the  discuEslon  the  court 
used  this  language: 

"The  principal  objections  to  the  admission  of 
this  testimony  urged  are  that  the  defendant  was 
not  present  when  tbe  statements  were  made, 
and  that  It  Is  hearsayevldence,  and  not  a  part 
of  the  res  gests.  These  objections  are  not 
sound.  The  fact  that  tbe  defendant  was  not 
present  when  the  declarations  testified  to  were 
made  is  whollv  immaterial,  and  the  statements 
are  not  merdv  hearsay  evidence.  Tbey  are 
declarations  of  the  intention  and  purpose  of 
the  deceased  to  meet  the  defendant  and  were 
admissible,  as  original  evidence,  under  one  <d 
the  exceptions  to  the  rule  of  hearsay.  Some 
courts  admit  such  declarations  as  a  part  of  the 
rea  gestis,  but  we  think  th^  more  properly  coma 
under  the  exceptions  to  the  role  oi  hearsay  evi- 
dence. Greenl.  Ev.  |  l^a.  The  evidence  of 
these  declarations  was  not  admi,tted  for  the 
purpose  of  showing  that  the  deceased  was  ac- 
tually at  the  house  of  the  defendant,  but  to 
show  what  was  In  his  mind— what  us  inten- 
tions were— at  the  time  of  utterance.  Evidence 
of  what  a  person's  intentions  were  is  relevant 
circumstantially  to  show  t^t  1m  aftuwards 
carried  out  his  designs." 
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Id  U.  S.  r.  Kardello.  IS  D.  a  (4  Mackey) 
603,  it  was  decided  that  it  was  competeot 
to  Ehow  that  when  last  seen  alive,  and  as 
he  left  two  companions,  the  deceased  said 
"he  was  going  out  to  seek  Nardello,  to  look 
for  him." 

In  Thomas  t.  State,  67  Oa!  460,  Harp 
Thomaa  was  convicted  of  murder  on  circnm- 
stantial  evidence.  On  the  night  of  the  homi- 
cide, when  In  the  act  of  leaving  the  house, 
and  a  short  lime  before  the  murder,  the 
deceased  said: 

"There  are  two  pereooB  down  the  alley:  I 
think  it  ii  Harp  and  hie  sweetheart.  X  will  go 
and  see." 

The  testimony  was  held  to  he  admissible. 

In  Mut.  Life  Ins.  Oo.  v.  Hlllmon,  146  U.  B. 
286,  12  Sup.  Ct  00»,  86  L.  Ed.  706,  the  bene- 
ficiary, claiming  that  her  husband,  John  W. 
Hillmon,  was  dead,  attempted  to  recover 
on  a  poli(7  insuring  his  life.  The  company 
contraded  that  John  W.  HlHmon  was  not 
dead,  but  that  he  was  alive  and  in  hiding. 
On  the  trial  the  plaintiff  introduced  evidence 
tending  to  show  that  about  Mardi  6,  1S79, 
Hillmon  left  Wichita,  in  the  sUte  of  Kan- 
sas, and  traveled  in  South  Kansas  in  search 
of  a  site  for  a  cattle  ranch,  and  that  on  the 
night  of  March  18th,  while  In  camp  at  a 
place  called  Crooked  Creek,  HUlmon  was 
killed  by  accident  on  the  discharge  of  a  gun. 
The  company,  introduced  evidence  tending  to 
show  that  the  body  which  was  represented 
to  be  HUlmon's  was  not  that  of  Hillmon,  but 
was  the  body  of  Frederick  Adolph  Walters. 
About  the  first  week  of  March  Walt^  wrote 
a  letter  to  his  sister,  which  read  In  part  as 
follows: 

"I  now  in  my  usual  style  drop  you  a  few  lines 
to  let  you  know  that  I  expect  to  leave  Wichi- 
ta on  or  about  March  6th,  with  a  certain  Mr. 
HillmoD,  a  sheep  trader,  for  Colwado  or  parts 
unknown  to  me.  I  expect  to  see  the  oountiy 
DOW.  News  are  of  no  interest  to  you,  as  you 
are  not  acquainted  here.  I  will  close  with  com- 
pliments to  all'  inquiring  friends.    Love  to  alL" 

Under  date  of  March  1st,  at  Wichita,  Kan., 
Walters  wrote  a  letter  to  his  fianc^  read- 
ing thus: 

"Your  kind  and  ever  welcome  letter  was  re- 
ceived yesterday  afternoon  about  an  hour  be- 
fore I  left  Emporia.  I  will  Btay  here  until  the 
fore  part  of  next  week,  and  then  will  leave 
here  to  see  a  part  of  the  country  that  I  never 
expected  to  see  when  I  left  home,  as  I  am  going 
witii  a  man  by  the  name  of  Hillmon,  who  in- 
tends to  start  a  sheep  ranch,  and  as  he  prom- 
ised me  more  wages  than  I  could  make  at  any- 
thing  dse  I  concluded  to  take  it,  for  a  while  at 
least,  until  I  strike  somethiiv  better.  There 
is  so  aiaiur  folks  in'  this  counter  that  have  got 
the  Leadvule  fever,  and  If  I  oonld  not  have  got 
the  situation  titat  T  have  now  I  would  have 
went  there  myself;  but  sa  It  is  at  present  I  get 
to  see  the  best  portion  of  Kansas,  Indian  Ter- 
ritory, Colorado,  and  Mexico.  The  route  that 
we  intend  to  take  would  f»st  a  man  to  travel 
from  S150  to  $200,  but  It  will  not  cost  me  a 
cent;  besides,  I  get  good  wages.  I  will  drop 
you  a  letter  occasionally  notil  I  get  settled 
down;  then  I  want  you  to  answer  It" 

The  communications  were  held  to  be  com- 
petent evldenott  of  tlw  Intention  oC  Walters 


at  the  time  of  writing  tbem,  ttie  court  say* 

ing: 

"Man's  state  of  mind  or  feeling  can  only  be 
manifested  to  others  by  eoontenance,  attitude, 
or  gesture,  or  by  sounds  or  words,  spcAen  or 
written.  The  nature  of  the  fact  to  be  proved 
is  the  same,  and  evidence  of  its  proper  tokens  ii 
equally  competent  to  prove  it,  whether  expressed 
by  aspect  or  ocmduct,  by  voice  or  pen.  When 
the  intentl<m  to  be  proved  is  important  <mly  ai 
qnalifving  an  act,  its  connection  with  that  act 
must  be  shown,  in  order  to  warrant  the  admis- 
sion of  declaraticois  of  the  Intuition.  Bat 
whenever  the  intention  la  ot  itsdt  a  distinct  and 
material  tact  in  a  chain  of  dzenmstances,  it 
may  be  proved  by  contemporaneous  oral  or  writ- 
ten declarations  of  the  party.  The  existence  of 
a  particular  intention  in  a  certain  person  at  a 
certain  time  being  a  material  fact  to  be  proved, 
evidence  that  he  expressed  that  Intention  at 
that  time  is  as  direct  evidence  of  tiie  fact  as 
his  own  tesdmuiy  that  he  then  had  that  inten- 
tion would  be.  After  his  death  then  ess  hardly 
be  any  other  way  of  proving  It :  and  wtdle  he  Is 
still  ^ive,  his  own  memory  of  his  state  of  mind 
at  a  former  time  is  no  more  likely  to  be  clear 
and  true  than  a  bystander's  leeoUection  of  what 
he  then  said,  and  is  loss  trustworthy  than  le^ 
ters  written  by  him  at  the  very  time,  and  un- 
der circumstancesnrecluding  a  suspicion  of  mis- 
rppresentation.  The  letters  in  question  were 
ctHupetent,  not  as  narratives  ot  facts  communi- 
cated to  tne  writer  by  others,  nor  yet  as  proof 
that  he  actually  went  away  from  Wichita,  bat 
as  evidence  that,  shortly  before  the  time  when 
other  evidence  tended  tO  show  that  he  went 
away,  be  had  the  intention  of  Eoing,  and  of  go- 
ing with  Hillmon,  which  made  it  more  probable 
both  that  he  did  go.  and  that  he  went  widi 
Hillmon,  than  If  there  bad  been  no  proof  of 
such  inrention.'* 

Some  of  the  many  additional  illostratlons 
of  the  rule  may  be  found  in  Btate  v.  Power. 
24  Wash.  34.  63  Pac.  1112,  68  L.  R.  A.  002 ; 
State  V.  Dlc^nson,  41  Wla  299;  Mathews 
V.  Great  Northern  Railway  Co.,  81  Minn.  363, 
84  N.  W.  101,  88  Am.  St  Rep.  883 ;  Elghmy 
V.  People,  70  N.  T.  646;  Commonwealth  v. 
Trefethen.  167  Mass.  180.  81  K.  E.  001.  24 
L.  R.  A.  235 :  Commonwealth  v.  Howard,  205 
Mass.  128,  91  M.  E.  397;  Inness  v.  Boston, 
etc.,  Railroad,  168  Mass.  433,  47  N.  E.  193; 
The  San  Rafael,  141  Fed.  270.  72  0.  O.  A. 
388;  People  v.  Atwood  (Mich.)  154  N.  W. 
112 ;  State  v.  Hunter,  131  Minn.  252,  154  N. 
W.  1083,  U  R:  A.  19160,  666 ;  State  v.  Gai^ 
rlngton,  11  S.  D.  178,  76  N.  W.  326 ;  State  V. 
Howard,  32  Yt  380;  Rogers  v.  Manhattan 
life  Ins.  Co.,  138  Cal.  286,  71  Pac.  348 ;  I>.  & 
R.  G.  R.  Co.  V.  Spencer,  20  Colo.  9,  62  Pac 
211;  Welghtnovel  v.  State,  46  Fla.  1,  35 
South.  866 ;  WalUng  v.  Commonwealth  (Ky.) 
38  S.  W.  429;  People  v.  Conklin,  175  N.  ¥. 
333,  67  N.  E.  624;  RaUway  Ca  v.  Herridc, 
49  Ohio  St  25,  29  N.  E.  1062;  CarroU  v. 
State,  3  Humph.  (22  Tenn.)  316;  Sharland 
V.  Washington  Life  Ins.  Co..  101  Fed.  206.  41 
C.  O.  A.  307 ;  Cluverius  v.  Commonwealth,  81 
Va.  787 ;  Tllley  v.  Oommonwealth,  80  Vft.  136, 
15  S.  E.  626;  Harris  v.  State.  96  Ala.  24,  11 
South.  256;  State  v.  Peffers,  80  Iowa,  680. 
46  N.  W.  062;  State  v.  Jones,  64  Iowa, 
17  N.  W.  911,  20  N.  W.  470 ;  State  v.  Win- 
ner, 17  Kaa  298;  Territory  v.  Cook,  2  Dak. 
IBS,  4T  N.  W.  896;  Re«.  t.  BncUej,  IS  Gox*s 
Or.  Oases,  298.  Be^  alsot  8  Wgaan  oa  Et. 
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i  1725;  16  Ctc  IIM;  7  Eac7.  of  Sr.  622; 
SUte  T.  Gludlee,  170  Iowa,  781,  IfiS  N.  W. 

336,  342. 

The  concrete  ezaioples  previonslr  noted 
are  not  sporadic  Instances  of  the  ai^Ucatlffli 
of  any  strange  and  extraordinary  doctrine, 
but,  on  the  other  band,  they  are  fairly  illus- 
trative of  a  rule  of  eTldence  which  is  firmly 
estaUished  by  the  oyerwhelming  weight  of 
Judicial  oplolon.  Jurists  and  text- writers, 
however,  do  not  ^gree  upon  the  theory  of  the 
doctrine.  Declarations,  like  the  one  consid- 
ered here,  Are,  by  nuuiy,  and  perhajw,  by 
meet,  of  the  authorities,  admitted  as  part  of 
the  res  gestie ;  they  are  spoken  of  by  some  as 
verbal  acts;  and  they  are  characterized  by 
others  as  original  evidence  admissible  as  an 
exception  to  the  hearsay  rule.  An  exemplifi- 
cation of  the  api^lcatioa  of  the  rule  and  at 
tbe  same  time  an  illustration  of  the  differ- 
ence of  opinion  as  to  the  basis  of  the  rale 
may  be  found  in  State  t.  Hayward,  62  Minn. 
474,  66  N.  W.  68,  where  all  the  members  of 
the  court  agreed  that  the  declaration  of  the 
deceased  was  competent,  the  majority  hold- 
ing that: 

"This  Btatem^t  forma  a  connected  part  of  the 
evidence,  and  tends  to  t^racterixe  her  aubse- 
quent  acts  and  her  departure  on  the  fatal  ride 
Boon  after  she  nude  the  statemenL  This  state- 
ment was  not  mere  self-Berring,  hearsay  evi- 
deoce,  but  a  verbal  act,  Just  as  reuvant  as  would 
be  evidence  that  prior  to  her  departure  she  put 
on  ber  dodc  or  hat" 

—and  Mr.  Chief  Justfoe  Start  saying  that: 
"This  evidence  clearly  falls  within  the  rnle 
that,  when  the  question  is  whether  a  person  did 
a  certain  act,  his  declarations,  oral  or  written, 
made  prior  to  and  about  the  time  he  is  alleged 
to  have  done  an  act,  to  the  efiEect  that  he  intend- 
ed to  do  it,  are  admissible  as  original  evidence. 
If  made  under  circumstances  preclnding  any 
auspidon  or  miarepresentatiou. ' 

While  the  writer  Inclines  to  the  view  ex- 
pressed by  Mr.  Chief  Justice  Start,  8  Wig* 
more  on  Ev.  f  1726,  Jacobl  r.  State,  183  Ala. 
1,  32  South.  158,  and  State  v.  Mortensen,  26 
Utah,  312,  73  Pac.  662,  638,  yet  the  rule  Itself 
Is  now  of  more  concern  than  the  ttieory  upon 
which  it  is  founded. 

If  the  doing  of  an  act  Is  a  material  guee- 
UoD,  then  the  existence  ot  a  design  or  plan 
to  do  that  specific  act  is  relevant  to  show 
that  the  act  was  probably  done  (1  Wigmore 
<A  £v.  }  102) ;  and,  conslderlDg  the  plan  or 
design  as  a  condition  of  the  mind,  a  persw's 
own  statements  of  a  present  A-riaUng  state 
of  mind,  when  made  In  a  natural  manner 
aad  under  drcnmstances  dispelling  auspi- 
don and  containing  no  suggestion  of  sinister 
motlTes,  only  reflect  the  moital  state,  and 
therefore  are  comp^eut  to  prove  the  ccHidl- 
tion  of  the  mind,  or  In  other  words,  the  plan 
or  design. 

[1I.11J  Hie  dedaratlan  of  Edna  Morgan 
***  made  in  a  perfectly  natural  manner, 
■04  there  Is  nowhere  in  the  record  any  Inti- 
■natioQ  that  it  was  made  otherwise.  The 
whereabouts  of  Kdna  Morgan  was  a  mate- 
^  teoe.  It  was  Important  to  know  what 
m  did  and  where  she  went.  The  state  con- 


tended that  she  met  the  defendant  and  ac- 
companied him  to  the  Beamer  bam.  Evi- 
dence of  ber  declaration  was  competent,  to 
show  what  was  in  her  mind,  and  that  what 
she  Intended  to  do  was  probaUy  d<»e.  State 
V.  Mortensen^  suiwa.  Tim  language  used  by 
her  was  only  one  way  ot  stating  that  she  in- 
tended to  meet  Boy  Fa  mam,  esi>eclally  when 
It  is  remembered  that  on  the  preceding  Sun- 
day the  defendant  had  accompanied  Edna 
Morgan  to  ber  home  after  her  visit  with  the 
Famams.  The  Jurors  were  not  obliged  to 
conclude  that  the  letter  alone  and  of  Itself 
prompted  the  statement  made  by  her.  The 
letter  was  not  tn^nced  at  the  trial,  and 
was  probably  destroyed.  Testimony  con- 
cerning the  utterance  made  by  Enina  Mor- 
gan was  neither  offered  nor  admitted  for  the 
purpose  of  showing  what  Boy  Famam  in- 
tended to  do  (H-  did,  but  the  transcript  of 
the  evldfflice  disci oees  that  the  prosecution 
offered  the  testimony  for  the  sole  and  ex- 
press purpose  of  showing  what  Edna  Mor- 
gan Intended  to  do,  and  ctmscquently  the 
admission  of  the  evidence  did  not  violate 
section  700,  O.  L.  Tbe  statement  made  by 
the  deceased  did  not  recount  anything  that 
had  prerloualy  occurred;  It  was  not  the 
statement  ot  a  tact  external  to  the  mind; 
it  was  not  a  naxrative  of  a  past  event ;  and 
It  does  not  belong  to  that  class  of  utterances 
which  are  either  expressly  permitted  or  im- 
pliedly rejected  at  evidence  by  subdi vision 
4  of  section  737,  Ii.  O.  L  The  role  making 
the  statement  ot  Bdna  Morgan  admissible 
does  not  ccmtravene  any  Bectlon  xxt  the  Code. 
If,  as  held  by  most  courts,  the  res  gestae  doc- 
trine is  the  basis  ot  the  rule  admitting  the 
declarati(m,  then  it  Is  expressly  sanctioned 
by  the  Code ; .  or  if  the  role  is  founded  on 
the  Idea  that  the  utterance  Is  a  verbal  act, 
a  notion  entertained  by  a  few  courts,  then, 
strictly  speaking,  the  evidence  is  not  hear- 
say; or  if,  as  the  writer  thinks,  the  true 
theory  of  the  rule  is  that  the  statement  of 
the  deceased  Is  original  evldaice  of  her  In- 
tention, which  the  Jury  can  consider  as  a 
circumstance  Indicating  that  she  probably 
did  what  she  intended  to  do,  then  on  that 
theory  no  section  of  the  Code  Is  transgress- 
ed. The  rule  in  question  Is  analogous  to  the 
doctrine,  approved  this  court  and  recog- 
nized generally,  making  exclamations  of  pain 
original  evidence  ot  a  drcnmstance  tend- 
ing to  show  a  particular  bodily  condition 
when  the  bodily  condition  of  the  person  Is 
a  relevant  fact.  State  v.  Mackey,  12  Or.  154, 
166,  6  Pac  648 ;  Thomas  v.  Herrall,  16  Or. 
546,  64»,  23  Pac  497;  VuiUeomler  v.  O.  W. 
P.  A  B.  Co.,  65  Or.  129,  182,  106  Pac.  706; 
16  Cyc  1164.  It  evidence  is  competent  tor 
one  purpose,  it  cannot  be  rejected  merely  be- 
cause it  Is  not  competent  for  another  pnr- 
pose.  Being  competent  to  diow  what  Edna 
Morgan  Intended  to  do,  the  testimony  ot 
Mabel  Barton  was  not  rendered  Incompetent 
for  all  purposes  meraly  because  It  was  In- 
competent  for  the  purpose  of  comwcUni  Roy 
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Famsm  with  the  alleged  crime,  although  It 
would  have  been  proper  to  Instruct  the  jury 
to  Umlt  the  evidence  to  the  sole  pntpofle  for 
which  it  was  competent,  ai^  a  failure  to  glre 
a  requested  Instruction  to  limit  the  applica- 
tion of  the  evidence  to  ttae.^ngJe  iMiTpoBe  f(» 
wtdah  it  la  admlsilble  would  be  enor; '  bat 
here  the  contention  Is  that  the  testhnony 
was  not  con^tent  for  any  purpose.  State 
r.  Iflnn^an,  160  ^c.  S7(X  Tba  omcluslon 
that  the  tesUmmiy  of  Habel  Barton  was  com- 
petent has  been  reached  with  a  fall  knowl- 
edge of  the  expresfllons  to  be  found  in  State 
V.  Olaasr  fi  Or.  78,  82;  State  v.  Andersmi,  10 
Ur.  448.  4S4;  State  V.  Oblng  ling,  16  Or. 
419,  424,  IS  PaC  844. 

[11]  I  coocur  in  what  Mr.  Justice  BUR- 
NSET  says  about  the  refusal  to  permit  an 
Inspection  of  the  feet  of  the  mare  and  the 
rejection  of  the  offer  to  prove  the  declara- 
tions of  another  person  to  show  that  sndi 
perscm  had  •committed  the  crime  charged 
against  the  defendant  I  concur  in  the  rea- 
soning and  oonduslon  of  Mr.  Jnsdoe  Mc> 
BEIDB  relative  to  the  safBdcncy  of  the  In- 
dlctmoit  to  Buppwt  the  verdict  of  the  lury. 
niece  was  sofficlent  evidence  to  show  Cbat 
Edna  Morgan  was  killed,  and  that  the  de- 
fendant caused  her  death;  and,  in  my  c^dnr 
ion,  no  prejudicial  error  was  committed  dur- 
ing the  triaL 

BOBNBTT,  J.  (dlssratlng).  The  defendant 
was  accused  of  Uie  crime  of  murder  in  the 
second  d^pree-tv  an  Indictment  reading  thus: 

"Rot  a.  Farnam  is  accused  br  the  grand  Jarr 
of  the  coonty  of  Doaglas,  state  of  Oregon,  by 
this  indictment,  of  the  crime  of  murder,  commit- 
ted as  followa:  He,  the  said  Boy  A.  Famam, 
on  the  8th  day  of  December,  A.  D.  1914,  in  the 
said  county  of  Douglas,  state  of  Oregon,  then 
and  there  being,  did  then  and  there  wrongfully, 
unlawfully,  feloniously,  purposely,  and  mau- 
cioiisly  kiU  ESdna  Morgan  m  some  manner  and  by 
s<Hne  means  unknown  to  toe  grand  Jury :  and  so 
he,  the  aforesaid  Roy  A.  Famam,  did  uen  and 
there  in  said  county  and  state  commit  the  crime 
of  murder  in  the  second  degree  by  feloniously, 
parposely,  and  maliciously  killing  the  aforesaid 
Edna  Morgan,  contrary  to  the  statutes  in  such 
cases  made  and  provided  and  against  the  i»eace 
and  dignity  of  the  state  of  Oregon." 

Ttui  errors  assigned  relate  to  isoceedlngs 
during  the  trial  on  the  plea  of  not  guilty. 
The  decedent,  Edna  Morgan,  was  a  girl  aged 
15  years  and  resided  with  her  father,  her 
Junior  sister,  and  two  younger  brothers  at 
a  point  on  the  Pacific  Highway  about  seven 
miles  east  of  Olendale,  in  Doaglas  county. 
The  deteodant  Is  a  man  about  28  years  of 
age,  living  about  five  miles  stiU  farther  east 
of  Gloidale,  with  his  ^her,  mother,  rister, 
and  brother.  Bo  far  as  known,  the  last  time 
the  deceased  girl  was  seen  was  by  her  fhther 
at  thdr  home  late  In  the  enatDg  of  Deoem- 
bw  8, 1A14.  About  half  past  one  of  the  morn- 
ing of  tba  Mh,  the  bom  oS  a  man  named 
Beamer,  abvat  a  mile  west' of  Bb>igatt'8  resl- 
denee,  was  fbnnd  to  be  In  flames.  Later  In 
the  moniing.  when  the  bonding  was  almost 
entirely  oonsumed,  there  was  diseovered  in 


the  fire  the  remains  of  a  female,  me  body 
was  so  nearly  destroyed  as  to  be  unrecog- 
nizable. It  appears  that  for  swne  months 
previously  the  defendant  had  kept  company 
with  Bdna  Morgan,  eeoorting  her  to  vatknis 
places  of  entertainment,  and  she  visited  at 
the  home  aC  his  porate,  where  his  mother 
sometimes  did  sewing  for  her,  as  her  own 
mother  was  dead.  Some  tracks  were  found 
near  the  burned  bam,  and  evidence  was  giv- 
en, tending  to  show  that  thay^matched  wffli 
shoes  worn  by  the  defendant,  and  there  were 
oth«  tracks  which  oorreepooded  In  siae  to 
shoes  worn  by  the  deoeasM.  A  fetus,  said 
by  the  medical  wttnesses  who  examined  it  to 
have  arrived  at  about  the  fifth  month  of 
gestation,  was  fonnd  brtmen  the  thighs  of 
the  «npse.  Bfabel  Bartm,  a  witness  for 
the  prosecntlon,  aged  16  years,  tesUfled  Uiat 
she  and  her  sister  vrent  to  the  Blozgan  home 
about  noon-  of  Deconber  8th  to  vlieAt  fbB 
Morgan  girls,  and  in  response  to  hat  invita- 
tion Bdna  agreed  to  go  home  with  her  and 
spend  the  night,  but  that  during  the  after- 
noaa  the  stage  came,  along  from  the  east, 
and  the  driver  gave  Edna  a  lett»,-whldi 
she  read  and  put  In  her  bosom.  Hie  proee- 
cutlm  then  asked  her  this  question : 

"Now,  tell  the  jury  what  Edna  told  you  about 
going  home  with  you  that  evening." 

The  witness  answered: 
"She  said  she  couldn't  because  Ae  thou^t 
Roy  was  coming  down." 

Defendant's  counsel  moved  to  strike  out 
the  latter  part  of  tb»  answer,  referring  to 
her  statement,  that  die  thought  Roy  was 
coming  down,  but  the  court  denied  tbe  mo- 
tion, and  allowed  the  entire  response  to  go 
to  the  Jury,  over  the  exception  of  the  de- 
fendant The  defense  also  ctfered  to  show 
oral  statements  made  by  a  third  party, 
tending  to  show  that  he  himself  had  commit- 
ted the  murder  of  tiie  woman  whose  body 
was  fbund  In  the  ruins  of  the  bam.  The 
court  refused  to -receive  that  testimony,  and 
the  defendant  assigns  this  as  error,  mere 
was  evidence  tending  to  show  tlmt  horse 
tracks  were  found  leading  from  the  direction 
of  the  defuidant's  residenoe  to  the  bnmed 
bam  and  back  again,  and  that  they  were 
identical  with  tbB  tradm  made  by  a  mare 
ridden  by  the  deftodant  over  the  same  course 
and  part  way  ba<A  ca.  the  day  following  the 
fire.  One  witness  testified,  to  substance, 
that  the  track  of  the  right  front  foot  was 
nearly  straight  on  the  iraldei  At  the  trial 
in  June,  1915,  the  defradant  had  the  mare  at 
the  courthouse  where  the  trial  was  held,  and 
asked  to  have  the  lury  Inspect  her  foot,  and 
afterwards  offered  the  mare  herself  in  evi- 
dence, but  the  court  rejected  his  offer  in 
both  instances,  and  this  is  relied  upon  as 
error.  At  the  cmdnslon  of  ttm  argument 
the  court  stated  to  counsel,  in  substance,  that 
Uie  todictment  charges  murder  in  the  second 
degree,  and  necessarily  indndee  the  crime 
of  mffnaiatightor,  and  tSoit  it  was  tho  view 
of  the  court  that  the  latter  offense  should 
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be  Bttbmitted  for  tb»  eonddeiatlcm  of  tbe 
jaiT>  SATliur.  howerer,  tbat  if  coouael  dl** 
■creed  tlie  court  would  bear  tbem.  Ooonnl 
tor  defendant  then  stated: 

"We  here  no  obiectloa ;  I  win  nail  mj  ooloik 
to  the  mast  and  link  or  awim." 

Aftex  some  further  parley  with  tbe  dis- 
trict attorney  the  court  aald: 

"I  do  not  think  there  U  any  evidence  as  to 
the  first  Motion  I  read  with  reference  to  delibera- 
tion or  heat  of  passion.  I  do  not  tliink  there  ia 
anr  evidence  to  aabmit  the  ease  to  tbe  jury.  I 
tbink  I  win  sQbmlt  murder  in  the  aecond  degree 
and  nuuulaughter  aa  bz  section  1808  [referring 
to  Lord's  Oregon  Lawaj.'* 

No  exception  was  taken  to  tbls  remark  of 
the  court  In  the  course  of  tbe  Instructiona 
to  tbe  jxaj  the  Judge  charged  as  follows : 

"It  yoQ  find  iMvond  a  reasonable  doubt  that 
the  defendant  while  in  the  conunisaion  of  an 
nnlawfol  act,  if  he  did  commit  an  unlawful  act, 
on  the  night  tliat  Beamer's  bam  burned  in  Doag- 
iaa  county^  Or.,  InToluntarily  Idlled  Edna  Mor- 
gan,  then  it  would  be  your  duty  to  find  the  de- 
leodant  guilty  of  manslaughter?' 

"I  inatract  yon  tliat  if  you  find  beyoid  a  rea- 
sonable doubt  that  the  defendant  by  any  means 
committed  an  abortion  upon  the  person  of  Edna 
Morgan,  then  I  instruct  yoo  that  such  act,  if 
rnch  act  took  place,  waran  unlawful  act  and  if 
you  fii^  beyond  a  reasonable  doubt  that  the  de- 
fendant on  the  n^t  that  Beamer's  bam  burned 
in  Douglas  conn^,  Or„  committed  an  abortion 
upon  the  person  ot  Edna  Morgan,  and  If  you 
further  find  beyraid  a  reasonable  doubt  that  Edna 
Morgan  was  lulled  as  a  result  of  such  abor- 
tion, if  such  abortion  was  conunltted,  then  it 
would  be  your  dntr  te  cooriet  Ae  defaidant  d 
manslaughter." 

At  the  close  of  the  charge  the  defendant 
by  bis  counsel  excepted  to  all  the  statements 
of  the  court  In  charging  the  jury  respecting 
manslaughter,  ^e  jury  returned  a  verdict 
of  guilty  of  manslaughter,  and  from  the  con< 
sequent  judgment  tbe  defendant  appeals. 

As  a  judicial  utterance  it  is  not  by  tbe 
mark  to  assume  the  guilt  of  the  accused  as 
an  established  premise,  nor  to  declare  that  it 
Is  conclusively  proved.  Mobs  argue  thus. 
It  is  the  office  of  the  prosecuting  advocate  to 
array  hia  facts  and  employ  pathos  and  In- 
vective to  sway  the  jury  and  secure  a  ver- 
dict against  the  defendant.  The  function  of 
a  court  of  last  resort  Is  to  ascertain  from 
the  record  whether  the  trial  court  has  ob- 
served the  law  in  admitting  or  excluding 
testimony  and  in  its  charge  to  the  jnry, 
Under  such  ascertained  conditions  alone  that 
body  of  12  men  has  the  exclusive  preroga- 
tive of  declaring  whether  the  guilt  of  the  de- 
fendant is  establlsbed  conclusively  or  other- 
wise. As  pithily  stated  by  Mr.  Justice  Uc* 
Bride  in  State  t.  Bader,  62  Or.  87.  41.  124 
Paa  195: 

"Vm  tbe  jury  to  find  the  tect  tbe  eonrt  must 
we  that  they  rentve  only  1^1  e^denoe,  and  no 
good  finding  (tf  fact  can  ever  be  predicated  up- 
OB  illegal  evidence." 

Equally  Important  In  a  jury  trial  are  ac- 
cnxate  statpmoits  to  the  Jurors  of  the  law 
api^UcaUe  to  the  Issue  In  band.  Forrest  y. 
Port  By.  L.  *  P.  Co..  64  Or.  240.  129  Pac. 
1048;  SulUvan  t.  Wakefield,  65  Or.  028,  188 


Pa&  641.  Let  VM  consider  whether  fba» 
requirements  hare  been  fulfilled. 

The  record  discloses  that  the  case  was  tried 
upon  purely  circumstantial  evidence.  It  be- 
came necessary,  ot  course,  to  trace  tbe  de- 
fendant to  the  scene  of  tbe  murder.  It  was 
evldentiy  for  Ada  pnrpuee  that  0ie  state  In- 
troduced the  testimony  of  Habd  ^rton,  to 
the  ^eet  thait  Odna  Morgan  refused  to  go 
home  wtUi  her  because  die  thought  he  was 
coming  down.  Evidence  tending  to  locate 
the  decedent  at  the  scene  <MC  the  murder 
would  indeed  be  rderant.  Testimony,  there- 
fore, that  she  refused  to  go  home  wlfli  Hiss 
Barton,  but  stayed  at  her  father's  house,  was 
competent  to  locate  Edna  Morgan,  but  nei- 
ther her  thoughts  nor  the  eipression  of  them 
conld  be  held  to  Und  the  defendant  In  trac- 
ing his  maranMnts.  .  Tia  prosecution  rellea 
upon  the  case  of  Hutnal  Lite  Ins.  Go.  t. 
HUlmon,  145  IT.  &  285,  12  Sup.  Ct  908,  86 
L.  Ed.  706.  That  was  an  action  by  the  bene- 
ficiary upon  the  policy  Insuring  HHlmon.  In 
reqMmse  to  evldaiee  by  which  tin  plahotiff 
claimed  to  hare  proved  the  death  of  Qie  as- 
sured, Qie  definise  sou^t  to  establish  that 
the  body  said  by  the  plaintiff  to  be  that  of 
tbe  insbred  named  in  the  ptAicy  was  that  of 
one  Walters.  For  this  ptspose  the  company 
was  permitted  to  read  his  letters  to  hte  sis- 
ter and  his  fiancee,  annouacftiv  his  Intention 
to  go  wltti  Rlllmon,  aasnred,  Into  0ie  tI- 
lAnltf  where  the  coiiMe  was  found.  All  this 
was  for  tlte  purpose  of  dlsdoelng  the  more- 
mentfl  of  Walters,  and  not  those  of  the  In- 
sured. Commonwealth  ▼.  TrtfMhen,  157 
Mass.  180,  81N.  ig.061,ML.B.A.235,fBa 
leading-  case  tm  tbls  subject,  (tften  cited  to 
support  the  use  In  evidence  of  tbe  declara- 
tions of  third  persons  not  parties  to  the  Ittl- 
gatton.  Then  tbe  defendant  was  on  trial 
for  the  murder  of  Deltena  Datls,  a  young 
woman  with  whom  he  bad  kept  company. 
He  offered  to  show  by  a  dalrroyant  named 
Hubert  that  a  short  time  before  her  body 
was  found  in  the  river  Miss  Davis  bad  stated 
that  die  was  advanced  five  months  In  preg- 
nancy, and  declared  her  Intentton  to  drown 
herself.  The  trial  court  refused  biS  otter, 
but  the  Supreme  Court  held  this  to  be  er- 
roneous, and  that  In  order  to  diow  the  cause 
of  death  the  decedent's  statement  of  her  own 
purpose  was  ctnopetent  to  throw  light  nvtm 
her  own  subsequent '  conduct  The  oidnlon 
by  Mr.  Chief  Justice  Field  clearly  llmtta  anch 
declarations  to  the  state  of  mind  or  Intent 
of  the  person  making  them,  and  declares 
tbem  to  be  hearsay  as  to  olliar  persona  or 
other  affairs.  He  says: 

"Tbe  most  obvious  dietlDotlon  between  speech 
and  conduct  is  tliat  speech  is  oftoi  not  only  an 
indication  of  Vhat  is  in  the  mind'  of  the  speak- 
er, but  a  statement  of  a  fact  external  to  the 
mind,  and  as  evidence  of  that  it  is  clearly  hear- 
say. •  *  •  Sv^pose  that  at  the  interview 
between  the  deceased  and  tlie  witness  Hubert,  if 
there  was  such  an  interview,  the  deceased  bsd 
s^d  that  Trefethen  was  the  father  of  her  child ; 
evidence  that  the  deceased  said  tfais  is  cleariy 
hcarssy,  and  la  not  admissibls  to  prove  that  be 
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was  the  fatlier;  but  suppose  that  ft  bad  been 
denied  at  the  trial  tbat  tbe  deceased  knew  that 
she  was  pregnaDt,  teatimonv  tliat  she  bad  said 
that  she  was  pregnant  would  be  some  evidence 
that  she  knew  iL'^ 

Likewise,  In  State  t.  Hayward,  62  Minn. 
474,  65  N.  W.  63,  the  ante  mortem  statements 
of  the  deceased  were  used  in  evidence  in 
tracing  ber  own  steps  to  the  scene  of  the 
murder,  but  not  as  affecting  tbe  movements 
of  the  defendant  Also  in  State  v.  Power, 
24  Wash.  34,  63  Pac;  1112,  68  L.  R.  A.  902, 
the  syllabus  reads  thus: 

"Where,  on  a  trial  for  manslBughter  by  acts 
intended  to  produce  a  miscarriage,  the  deceas- 
ed, on  leaving  her  home  for  the  place  where  the 
acta  are  alleged  to  have  been  performed,  made 
statements  as  to  ber  inteatitHis  in  going,  sucb 
statements  are  admisdble  as  verbal  acts  char- 
acterising ber  intentions,  but  not  as  evidence 
tbat  tbe  driendant  produced  tbe  abortion.** 

The  doctrine  Is  CTTrtalUeed  In  sectiim  700. 
Xk  O.  L.,  thus: 

"The  rights  of  a  party  cannot  he  prejudiced  by 
the  declaration,  act,  or  omiation  of  another,  ex- 
cept by  virtue  of  a  particular  relation  between 
tbem."^ 

By  tbls  excerpt  from  the  Oode  the  L^clBla- 
ture  has  xemoved  the  question  from  tbe  )q>ec- 
nlations  of  doctrinaires  and  tbe  demands  of 
oveizealous  prosecutors.  It  renders  Inappli- 
cable the  precedents  dted  In  support  of  Ma- 
bel Barton's  testimony.  Under  Uds  provision 
we  constantly  hold  in  civil  cases,  where  only 
money  or  other  ifn^erty  Is  Involved,  that  the 
declaration  or  act  of  one  person  shall  not  be 
taken  to  bind  another,  unless  the  antliority 
to  make  the  statement  Is  first  shown.  Here, 
where  the  lifelong  liberty  of  tbe  accused  is 
at  stake,  the  prosecution  cells  upon  us  to  ad- 
mit the  hearsay  of  Edna  Morgan's  utterance, 
not  of  any  fact,  bnt  of  what  she  thought,  all 
without  the  least  showing  of  any  authorlza- 
tian  from  the  defendant.  The  rule  in  crimi- 
nal cases  ought  to  be  at  least  as  strict  as  In 
dvll  contentions.  L.  O.  U,  |  1635.  More- 
over, the  reception  by  ber  of  the  note  from 
the  defendant  Is  the  only  thing  dlsclMed  by 
the  evidence  which  apparently  could  have  in- 
fluenced her  to  make  the  remark  attributed 
to  her.  The  only  light  on  the  contents  of 
that  letter  la  derived  frwn  tbe  testimony  of 
the  defendant  and  his  mother,  to  the  effect 
tbat  he  bad  written  to  Eklna  t^at  she  coold 
come  to  the  Famnm  home  with  his  mother 
and  sister  tbe  ft»llowlng  Friday,  as  they  re- 
tnmed  from  Qlmdale,  which  would  save  him 
from  making  a  special  trip  for  her.  We  can- 
not Ignore  this  report  of  the  contents  of  tbe 

'  wrtting,  for  there  Is  no  testimony  to  contra- 
dict it  Tb»n  is  nothing  In  it  to  Induce  her 
to  expect  the  coming  of  tbe  defwdant  or  to 
lead  her  to  make  the  statement  On  the  con- 
trary, tlw  normal  inference  vonid  be  that 
he  was  not  coming,  and  if  for  m  other  reastm 
her  8tat«nent  to  Hlae  Barton  ought  to  be  re- 
jected, because  It  Tarles  from  irtiat  she 

.would  naturally  say  when  she  Inmed  that 
be  had  planned  for  some  one  61se  to  bring 
her  to  tbe  home  o(f  his  par^ts.   There  Is 
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notUng  dlsdosed  that  gave  her  dny  right 
even  to  think  be  vas  coming.  The  better 
reason,  however,  Is  ttiat,  as  against  htm,  she 
had  no  authority  to  soy  Ae  tlioiight  he  was 
about  to  Tlslt  her.  Her  declarations  or  her 
thouc^ts  on  Uiat  subject  are  utterly  Inc<nn- 
p^nt  as  evldoice  as  against  the  defendant 
Respecting  herself,  Oie  only  material  Inquiry 
was  concerning  her  whereabouts.  Her  rea< 
sons  for  remaining  where  idie  was  are  whol< 
ly  immaterial  and  irrdevant,  and  cannot  be 
adndtted  to  tbe  prejudice  of  the  defendant 
The  error  was  essentially  detrimentel  to  him, 
because  it  related  to  the  rery  material  leq- 
ulfldte  of  proving  that  he  was  at  tbe  some  of 
tbe  crime  when  It  was  committed.  Beddes 
being  a  Tkdatioa  of  the  rule  laid  down  In 
section  705,  L.  O.  L,  tbe  testimony  of  Sfabd 
Barton  on  that  point  was  the  purest  hearsay, 
and  faUs  within  the  oondemning  reasoning 
of  Mr.  Oblef  Justice  Field  In  the  Trefethen 
Case.  As  applied  to  the  defendant,  ber  state- 
ment was  of  a  fact  eternal  to  ber  mind 
within  the  language  of  that  opinion  above 
quoted,  and  hence  the  purest  hearsay.  As 
affecting  the  res  gestee,  tbe  best  evidence  of 
Edna  Morgan's  whereabouts  was  the  test!* 
mony  of  her  father  and  sister,  to  the  effect 
that  she  was  at  home  until  bedtime  of  the 
night  of  her  disappearance.  Her  refusal  to 
go  home  with  her  friends  was  indicative  of 
nothing  more  about  her  movonents  than 
what  was  related  by  her  father  wbo  saw  her 
last  In  the  light  of  bis  testimony  ber  stay- 
ing at  home  during  the  preceding,  afternoon 
Is  negligible.  Tbe  sole  purpose  of  putting  in 
evidence  her  unwarranted  remark  that  she 
thought  Boy  was  coming,  and  the  only  way 
the  Jury  must  have  undOTstood  it  was  to 
allow  them  to  infer  that  he  had  written  her 
be  was  coming,  and  upon  this  Inference  to 
presume  tbat  he  did  come  and,  finally,  to  In- 
fer on  top  of  all  this  that  they  went  together 
to  Beamer's  barn.  This  court  has  condemned 
sucb  procedure  In  State  v.  Hembree,  54  Or. 
463. 103  Pac.  lOOa  In  that  case  the  proeeco- 
tlon  deemed  it  Inqtortant  to  show  aome  mo- 
tive which  urged  the  defendant  to  kill  his 
wife,  for  whose  murder  be  was  being  tried. 
For  this  purpose  the  state  essayed  to  prove 
that  he  had  sustained  Incestuous  relations 
with  his  daughter  and  knowledge  thereof  on 
the  port  of  the  wife.  All  that  was  shown 
was  a  possible  opportunity  for  iUldt  Inter- 
course between  the  father  and  daughter  while 
they  were  at  a  hotel  in  Tillamook.  From 
this  drcumstance  as  stated  by  Mr.  Chief  Ji»- 
tlce  Moore,  who  wrote  the  (pinion,  tbe  Jury 
was  permitted  to  infer  that  the  defendant 
had  commuted  Incest  with  bis  dau^ter; 
tbat  from  such  deduction  Oiey  were  allowed 
to  Infer  that  tiie  wtCe  and  motti»  had  ob- 
tained knowledge  of  it,  and  tbat  based 
thereon,  the  Jury  was  authorised  to  infer  a  mo- 
tive for  tbe  commlssloh  of  tbe  alleged  crbne. 
A  convictbm  was  revwsed  fbr  tbe  error  thus 
committed.  On  the  point  now  under  discus- 
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slon  tliat  ease  Is  costronins  In  inlnctple.  Tfad 
efftnt  to  prove  the  declaratloiia  of  another 
person,  tending  to  show  that  he  bad  eom- 
mltted  file  crime  In  question,  waa  properly 
rejected  by  the  court  under  the  anthorlty  of 
State  T.  fletdwr,  24  Or.  29S,  83  Pac.  676. 
^lere  the  coort  beld  that  anch  testimony  was 
bearaay,  and  on  that  ground  reacted  It 
By  the  same  tokoi  we  ahoidd  nOe  oat  the 
testimony  of  Mabel  Barton  about  the  declara- 
tion of  the  deceased,  to  the  effect  that  she 
eqiected  the  defendant  to  visit  her. 

Again,  the  statute  has  prescribed  the  In* 
stances  In  which  the  declarations  of  a  de- 
ceased person  may  be  admitted  In  evidence. 
SectloD  727,  sobd.  4,  U  O.      reads  thus: 

"lo  conformity  ffith  the  preceding  proviaionB, 
eridence  may  be  given  on  the  triar  of  the  fol- 
knrinc  facts:  *  *  *  4.  The  decUration  or 
act,  verbal  wrlttm,  of  a  deceased  person,  in 
respect  to  the  rdatfonsbip,  birth,  marriage,  or 
death  of  any  person  related  by  blood  or  marriage 
to  SDch  deceased  iterson ;  the  declaration  or  act 
of  a  deceased  person,  made  or  done  against  his 
interest  in  respect  to  his  real  property;  and 
also  the  declaration  or  act  of  a  dying  person, 
Biade  or  done  ander  a  soise  of  impeding  death, 
respecting  the  cause  of  bis  death." 

Only  thns  far  has  oor  Code  opened  the 
door  fbr  the  admission  ot  hearaay  testimony 
emcernlng  the  declarations  of  deceased  per- 
soQs.  The  mention  of  these  Instances  is  the 
exclusion  of  all  othen.  This  is  in  accord 
with  State  v.  McOratb,  85  Or.  109,  67  Pac. 
321,  teaching  that  the  Code  la  complete  on 
tbe  sabject  of  evidrace.  Treating  of  the 
coDBtroctton  of  atatntea,  section  716,  L.  O. 
li.,  Is  aa  follows: 

"In  the  conatmction  of  a  statute,  *  •  * 
the  ofEce  of  tbe  jadge  is  simply  to  ascertain  and 
declare  what  is,  in  terms  or  in  substance,  con- 
tained therein,  not  to  insert  what  has  been  omit- 
ted, or  to  omit  what  has  been  inserted;  and 
where  there  are  several  provisions  or  particu* 
lira,  snch  construction  u,  If  jpos^le,  to  be 
adopted  aa  will  ^ve  effect  lw  alT' 

Sectiw  71S,  U  O.  L.,  providee  thns : 
"Is  the  const  ruction  ot  a  statute  the  Intention 
of  the  Legislature  *  *  *  Is  to  be  pursued.  If 
poiEible;  and  when  a  general  and  particular 
pnnirion  .are  inconsistent,  the  latter  is  para- 
monnt  to  the  former.  So  a  particular  intent 
diall  control  a  general  tme  that  is  inconsistent 
with  it" 

We  have  no  right  to  rsad  Into  tbe  statnte 
tn  additional  exception  to  tbe  general  role 
igslut  hearsay  testhncmy.  The  oplnlm  of 
Ur.  Justice  Bamsey  In  State  v.  Goddard,  60 
Or.  73.  78,  188  Pac.  90^  188  Pac.  248,  Ann. 
Caa  iftieA,  146,  la  a  valuable  wrtttng  <hi  the 
doctrine  of  statutory  construction  as  apidled 
to  this  case  and  to  this  particular  section 
of  tbe  Oode.  Tbe  general  role  about  tbe  deo- 
lantlona  of  deceased  persons  Is  that  they  are 
tdadssible  only  as  to  soCh  things  cwcenUng 
lAbdi  the  deceased.  If  alive,  wonld  be  allow- 
ed to  testuy.  State  v.  Sannders,  14  Or.  300, 
806i  12  Pa&  441.  Api>lylng  the  doctrine  to 
ttie  present  lasne,  we  wlU  suppose,  for  lllns- 
tnUcai,  that  the  defendant  had  been  Indicted 
for  usanlt  with  Intoit  to  kill  Edna  Morgan, 
ud  she  had  come  to  testify  at  tbe  trial  In 
ndi  a  case,  ss  In  this ;  it  would  be  neces- 
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■ary  to  prove  that  she  ai&d  fbe  dtfisndant  met 
each  other,  tat  It  is  idala  that  «he  could  not 
be  allowed  to  declare  on  the  witness  stand 
that  she  said  to  Bfabel  Barton,  "I  tblnk  Boy 
Is  conUng  down."  If,  when  alive,  she  ooold 
not  tell  what  exmression  of  ber  thoughts  sBe 
made  to  some  ottier  person — and  no  one  pre- 
tends Uiat  she  could^hearsay  eridence  of  it 
cannot  be  rtehtfaOy  given  after  she  was 
dead.  Her  death  adds  no  sanction  to  Uie 
declaratlMi  of  bw  eiQiectatton.  On  fbin 
point  Mr.  Jnstioe  Thornton  wrote  thns  in 
People  V.  Taylor,  SO  CaL  640,  &iS: 

"The  law  is  well  settled  that  the  dedaratiwis 
of  the  deceased  are  admissible  only  to  those 
things  to  which  he  would  have  been  competent 
to  testify  if  sworn  as  a  witness  in  the  cause. 
They  must  relate  to  facts  only,  and  not  to  mere 
matters  of  minion  (1  Oreenl.  Ev.  {  159;  1 
Whart.  Am.  Cr.  L.  |  078;  People  v.  Sonches, 
24  CaL  26;  Warren  v.  State,  9  Tex.  App.  &i 

g6  Am.  Rep.  7451),  or  belief  OEt.  v.  Sellers,  O. 
.  1706,  Oar.  O.  L.  283 ;  McPherson  v.  State, 
22  Ga.  478;  Johnson  v.  State,  17  Ala.  618; 
McLean  v.  State,  16  Ala.  674  :  2  Bam.  ft 
Cress.  608 ;  Nelson  v.  State,  7  Humph.  fTenn.] 
642).  •  *  •  Hie  deceased  could  n«  bave  beoi 
allowed  to  testi-ly  as  to  his  guesses,  or  as  to 
whom  he  thought  might  have  poisoned  him, 
which  was  nothing  more  than  an  opinion  or 
conjecture." 

Why  should  Edna  Morgan  dead  be  more 
competent  aa.  a  witness  than  Edna  Morgan 

living? 

It  matters  not  that  the  Mil  of  exceptions 
falls  to  show  that  the  defendant  excepted  to 
other  testimony  of  the  same  kind  that  was 
elicited  on  croaa^xamlnation.  He  is  not 
estopped  to  urge  the  objectioa  when  properly 
presented.  He  is  not  required  to  multiply 
exceptions  on  the  same  point  indefinitely. 
One  speetflcation  of  error  of  tbe  same  kind  is 
Bumdent  to  raise  the  qnestlott  for  adjudica- 
tion without  padding  the  record  with  repeti- 
tlons  of  the  same  objection. 

It  Is  trae  that  the  courts  have  measure- 
ably  receded  from  the  old  doctrine  that  a 
defendant  on  trial  for  a  felony  cannot  waive 
anything  In  his  favor,  but  It  is  going  to  the 
other  extreme  to  bold  that  because  Us  conn- 
sel  by  possible  Inadvertence  lUls  to  object 
to  certain  incompetoit  testimony  given  by 
one  witness,  the  defendant  thweby  waives 
the  rl^t  to  ncevt  to  like  statements  of 
those  testifying  afterwards.  Waiver  ought 
not  to  be  poshed  to  such  an  extent,  yet  this 
is  the  <mly  deduction  to  be  drawn  from  the 
utterance  ot  Mr.  Justice  HARRIS,  to  the 
effect  that  tbe  deftedant  was  not  harmed  by 
tbe  statement  (tf  Misa  Barttm,  becanse  a 
similar  deciaratlon  by  Mr.  Moi^n  was  al- 
lowed to  pass  nndiallenged.  Neither  is  sw^ 
evidence  In  tbe  same  category  as  eziniesslons 
of  pain  or  of  the  natave  of  tbe  malady  af- 
fecting the  de^arant  as  annoved  In  State 
r.  Glass,  5  Or.  7S.  Under  that  precedent  tbe 
defendant  was  rightly  permitted  to  read  In 
evidence  Edna  Mor^n'a  letter,  written  about 
a  month  before  ber  alleged  death,  In  which 
she  ^ke  of  her, then  "sick  week."  This 
was- competent,  as  ber  de<daratl(Hi  about  the 
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state  of  her  own  healtb,  to  ibow  tbat  ahe 
could  not  bATe  been  fire  monthe  advanced  In 
pregnancy,  as  the  testimony  tended  to  show 
was  the  case  with  the  woman  whose  remains 
were  fonnd  In  the  burning  bam.  The  ad- 
mission of  that  letter  in  evidence  does  not. 
In  any  manner,  estop  the  d^^dant  from 
opposing  the  attempt  of  the  prosecution  to 
bind  Mm  by  hearsay  testimony  of  'Edna's 
unauthorized  declaration  of  what  she  thought 
he  was  going  to  da 

Un  the  subject  of  admissibility  of  state- 
ments of  a  dec^ued  person,  the  victim  of 
the  homldde,  the  following  precedents  are 
here  noted:  In  PeoiAe  v.  Carkhnff,  24  Oal. 
640,  the  defendant  was  indicted  for  the  mur- 
der of  bis  uncle,  with  whcon  he  resided.  A 
witness  for  the  ^mecatioa  tertlfled  u  fol- 
lows; 

"Deceased  and  I  lunched  together,  about  2 
o'clock  p.  m.  My  wife  invited  deceased  to 
take  rapper  with  us.  He  declined,  saying  be 
must  go  home  to  attend  to  cooking  apples.  He 
said  Sam,  meaning  defendant,  woulo  be  h<Hne 
that  night ;  that  be  had  gone  to  the  park  to  see 
a  favorite  t^wer  and  witness  a  review.'* 

All  the  evidence  tending  to  connect  the  de- 
fendant with  the  crime  was  drcooutanttal. 
The  deceased  was  last  nen  ftUm  about  2 
o'clock  p.  m.  (m  Sunday,  and  his  corpse  was 
found  at  his  boose  between  7  and  8  i^dot^ 
on  Monday.  The  court  there  says: 

"The  onl^  object  of  the  prosecution  in  of- 
fering in  evidence  the  declaration  of  the  deceas- 
ed that  the  defendant  would  be  at  home  on  San- 
day  night  was  to  enable. the  jury  to  presume, 
from  the  fact  that  the  deceased  expected  the 
defendant  to  return  that  night,  that  he  did 
eo  return,  and  was  there  at  the  time  of  the  com- 
mission of  the  murder.  It  Is  impossible  to  con- 
ceive upon  what  theory  that  declaratloii  was  ad- 
missible. If  the  declaration  had  been  made  to 
the  witness  by  any  other  person.  It  would  not 
be  contended  that  it  was  aomiaslUe  in  evidence, 
for  evidently  It  would  be  obnoxious  to  the  ob- 
jection that  It  was  faesrsay  testimony.  The  fact 
that  the  declaration  was  made  by  the  deceased 
does  not  tend  to  remove  the  objection,  for  the 
declarations  of  the  deceased  are  permitted  to  be 
proven  in  the  single  case  when  they  are  made  in 
extremis,  and  have  reference  to  the  drcumstano- 
es  of  the  death,  unless  the  declaration  consti- 
tutes a  part  of  the  res  gesttt,  or  can  be  classed 
with  declarations  against  interest,  etc.  *  *  * 
It  was  not  admissible  as  a  part  of  the  res  gestae, 
for  it  did  not  fwnstitute  one  of  the  circumstanc- 
es surrounding  the  murder.  The  expectation  of 
the  deceased  that  the  defendant  would  return, 
and  that,  too,  unsupported  by  any  evidence  of 
the  reasons  for  his  expectations,  did  not  even 
tend  toprove  any  fact  connected  with  the  mur- 
der. The  expectation  may  have  been  without 
any  foundation;  may  have  been  merely  a  sur- 
mise arising  from  the  defendant's  ususi  habita 
His  expectation  or  dedaratiim  that  the  defend- 
ant would  return  at  the  time  stated  would  pos- 
Betis  no  more  legal  value  as  evidence  to  prove 
the  fact  that  he  did  return  than  would  the  ex- 
pectation of  his  neighbor,  Bums,  that  the  de- 
fendant would  return  at  the  given  time." 

Cheek  t.  State,  SO  Ind.  492,  was  a  murder 
case  wherein  a  witness  was  allowed  to  re- 
port a  conversation  with  the  deceased,  just 
prior  to  the  homldde,  wherein  the  latter 
said: 

"Doe.  I  am  glad  you  have  come ;  there  are 
two  niBaiis  going  up  *he  rood,  and  they  have 


threataied  to  take  my  life;  they  have  gone  to 
my  bouse,  and  I  want  you  to  go  oack  with  xne." 

The  court  there  held  on  this  point  that: 
"A  ststement  of  the  decessed  person,  made  be- 
fore the  commission  of  the  act,  and  not  made  in 
the  presence  or  bearing  of  the  defmdaDt,  i>  not 
eonpetent  evidence  avunst  hfaB." 

In  Weyrldi  t.  People^  80  lU,  a  wlfo 
Was  Indicted  for  tlie  mordor  d  ber  husband 
by  poisoning.  It  was  luM  to  be  errmr  to  ad- 
mit the  dedaratlon  of  the  deceased  that  he 
suspected  his  wife  to  be  unchaste,  in  the  ab- 
sence of  any  proof  that  such  suspicion  was 
ever  cwnmnnlcated  to  her.  In  Peofde  v. 
Irwin,  77  GaL  494,  20  Pac  66,  it  was  said 
that: 

"The  declarations  of  the  deceased  to  third 
parties  at  various  times  before  the  homicide  as 
to  his  fears  of  murder,  and  that  he  intended  to 
leave  the  country  because  the  defendant  and 
others  were  conspiring  to  take  his  life,  and  that 
he  had  given  them  no  cause,  etc.,  are  not  admis- 
sible in  evidence,  and  to  admit  than  is  highly 
prejudicial  error. 

In  People  v.  Gross,  107  Oal.  461,  40  Pac. 
762,  the  defendant  was  aomsed  of  murder. 
A  witness  detailed  a  conversation  with  the 
decedent  had  the  evening  bef«e  the  homi- 
cide. 13w  murdered  man  told  him: 

"I  am  in  trouble.  I  have  a  family  in  Sonora, 
and  a  few  months  ago  I  took  a  youi^  man  in 
as  partner  with  me,  and  here  lately  I  have  dis- 
covered that  he  is  about  to  get  away  with  my 
wife  and  child,  and  I  want  to  get  to  Sonora  as 
quick  as  possible.  I  want  to  save  my  boy,  and 
that's  my  hurry  fOr  coming  here." 

Treating  of  this  subject  the  court  said, 
speaking  by  Mr.  Justice  Van  Fleet: 

"lUs  evidence  was  clearly  hearsay*  and  was 
wholly  Inadmissible  upon  any  pondble  theory  of 
the  case,  or  upon  any  prindple  or  rule  of  evi- 
dence known  to  the  law.  It  was  no  less  hearsay 
because  the  declarations  were  those  of  the  de- 
ceased, sinos  proof  of  sudi  declarations  are  only 
admissible  when  made  la  extremis ;  dying  deda- 
rations,  having  reference  to  the  circumstances  of 
the  death,  or  when  they  constitute  a  part  of  the 
res  gesta.  *  •  *  In  this  case  they  were  nei- 
ther. The  mortal  blow  had  not  been  stmek,  ntsr 
were  they  in  any  mannw  ooanected  with  the 
rencontre  which  resulted  in  Assalena's  death. 
Obviously  the  admission  of  this  evidence  was 
highly  prejudicial  to  the  defendant,  since  its  in- 
evitable tendency  would  be  to  greatly  Inflame 
and  y^rejndiee  too  minds  oC  the  jury  against 

In  Montag  r.  People,  141  ZU.  75.  80  N.  E. 
887,  the  defendant  was  accused  of  the  murder 
of  hSa  wUbl  It  appeared  that  ax  the  day  of 
the  homldde  he  called  at  the  atom  where 
the  shooting  occurred  between  12  and  1 
o'clock,  and  had  an  interview  with  the  de- 
ceased, lasting  Bcnno  two  or  three  hoars.  He 
then  left  the  store,  bnt  In  a  short  time  re- 
turned, and  tbeu  fbo  shooting  ooenrred.  A 
witness  was  allowed  to  give  a  conversatloo 
had  with  the  deceased,  whidi  occurred  10 
minutes  after  the  defendant  had  left  the 
store  and  15  minutes  before  be  returned. 
In  answer  to  the  question; 

"What  did  the  deceased  say  to  you  after  lie 
had  been  out  10  minutesT* 

— she  replied: 

**She  told  me  that  he  warned  her  if  he  couldn't 
oomeandseehertbatni^thewoiiUkUllitt.  I 
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asked       «  iht  want  afraUt  iud  dw  udd 

no." 

Quoting  from  the  ayllaboa,  the  rule  la  there 

laid  down  thus: 

'DecIarationB,  to  become  a  part  of  the  rca 
geatffi,  mast  be  made  at  the  time  o{  the  act  done 
which  they  are  auppoeed  to  charaeterlie  or  Illus- 
trate^ and  must  be  calculated  to  vntxAA  the  na- 
ture and  quality  of  the  facts  they  are  intended 
to  explain,  and  to  bo  harmonize  with  them  aa  ob- 
Tiouflly  to  constitute  one  transaction.  What  oo 
curs  before  or  after  an  act  has  been  done  does 
not  coDBtitnte  a  part  of  the  res  gestft,  although 
the  interval  or  separation  may  be  very  brief." 

In  Barby  t.  State,  9  Terg.  (Tenn.)  383,  30 
Am.  Dec  420,  a  statement  of  the  deceased 
the  day  before  he  was  killed  that  he  was 
going  on  a  certain  trip,  and  that  the  defend- 
ant was  to  accompany  him,  Is  not  admissible. 
In  State  t.  Pnnsbon,  124  Mo.  448,  27  S.  W. 
1111,  a  husband  was  prosecuted  for  the  mur- 
der of  his  wife.  He  ofTered  to  show  that 
their  domestic  relations  were  pleasant,  also 
what  she  said  as  to  the  cause  of  her  absence 
from  him ;  her  threats  to  kill  herself,  the  rea- 
son therefor;  that  she  was  an  expert  In  the 
use  of  firearms,  and  was  In  the  baMt  of  calv 
rylng  a  rerolrer.  After  dlscuasion  of  the 
snthorltles  cited,  the  court  said: 

"Tbe  statements  of  the  wife  which  were  offered 
to  be  proven  were  not  part  of  the  res  gestn  as 
ezclssuUUms  of  pain,  nor  were  they  with  respect 
to  her  heal^  as  in  [aathovlties  dted]  and  were 
properly  »cluded;  and  so  were  her  statements 
to  tne  effect  that  she  intended  to  Ull  herself,  for 
the  same  reasons.  She  was  no  party  to  the 
prosecution,  and  the  state  was  iot  bound  by  any^ 
thmg  flhe  may  have  said.  *  *  •*  It  wlU  not  bs 
Beriosaly  contended  that;  if  defendant's  wife  had 
been  living,  and  he  had  been  indicted  for  assault 
with  Intent  to  kill  her,  anything  she  might  have 
■Kid  in  regard  to  their  amicable  relations  would 
have  been  admissible  against  the  state,  and,  if 
not  thea  atliiifsslMi!  the  net  that  she  was  dead  at 
the  time  of  trial  dU  not  make  sai^  statement 
permissible.'* 

In  Parker  t.  Oommonvealth  (KyO  61  8.  W. 
S73,  a  murder  case,  tbe  following  lengoage 

aK)eared: 

"The  court  allowed  John  A.  Murray,  the  fa- 
ther-in-law of  tbe  deceased,  to  testify  to  a  con- 
versation between  them  before  the  deceased 
■tarted  down  the  road,  and  he  allowed  the  wlt- 
D«Bs  Buck  York  to  state  a  similar  couTersatiiA 
bMween  him  and  the  deceased  at  his  house,  In  y*- 
IBrd  to  his  purpose  In  going  down  tiia  load. 
Thia  evidence  was  Incompetent.  Tbe  accused 
wu  DOt  present,  and  evidence  could  not  be  made 
•sainst  him  by  statements  not  in  his  presence, 
and  not  in  any  way  connected  with  the  shooting 
or  throwing  any  light  mi  It.** 

Honand  T.  State,  162  Ala.  S,  SO  South.  215, 
WIS  a  murder  case.  The  court  there  said: 

"The  omversation  between  the  deceased  snd 
Annie  Liggao  before  the  killing,  and  while  the 
defendant  was  absent  from  the  house,  was  not 
tdmiasible.  Neither  ehould  the  trial  court  have 
permitted  Mrs.  Taylor  to  testify  that  deceased 
told  her,  about  five  minutes  before  the  difficulty, 
tai  before  the  defendant  had  returned  to  the 
hoQse,  that  'Holland  told  him  he  wae  going  after 
■  gun  and  was  coming  back  to  kill  him,  and  that 
be  Gonld  not  defend  himaelt'  This  was  all  hear- 
«aj  evidsae^  and  was  not  a  part  of  the  rss 


In  McCray  r.  State.  184  Ga.  410,  68  S.  B. 
62,  20  Ann.  Cas.  101,  it  is  said  In  tbe  syllabus: 
"Declaradona  made  by  the  deceased  In  refeiv 
ence  to  his  motive  in'  seeking  to  find  the  accused, 
though  made  while  on  his  way  to  the  scene  of 
the  homicide  in  quest  of  the  accused,  were  not 
admissihle,  over  the  objection  of  tbe  accused,  for 
the  purpose  of  showing  that  the  Intention  of  tbe 
declarant  in  seeking  the  accused  was  peaceful 
and  lawful."  \ 

Another  mnrder  case  was  Stata  t.  Sbafer, 
22  Mont  17,  D6  ^e.  {^6.  This  exoerpt  is 
taken  from  tbe  (^ilnlon: 

"The  court  permitted  witnesses  to  testify  to 
declarations  msde  by  the  deceased  to  them  in  tbe 
absence  of  the  defendant,  about  30  minutes  be- 
fore the  homicide,  that  he  (deceased)  bad  had  a 
difficulty  with  the  defendant  at  Oolumbia  Gar* 
dens  that  night;  that  he  was  not  armed;  that 
be  was  afraid  of  the  defendant ;  that  he  wanted 
protection  from  the  defendant;  that  he  wanted 
defendant  arrested,  etc.  It  seems  that  this  evi- 
dence was  admitted  for  the  purpose  of  showing 
deceased  was  not  armed  st  th«  Ume  he  was  shot 
by  defendant.  But  we  know  of  no  theory  upon 
which  it  was  admissible.  It  was  not  a  part  of 
the  res  geatie.  It  was  dearly  hearsay,  and  it 
was  just  aa  clesrly  error  to  admit  it." 

In  Wall  T,  State  (Tex.  Cr.  App.)  62  8.  W. 
1062,  the  defendant  was  convicted  of  murder 
in  the  second  degree.  He  was  the  manager  of 
a  sawmill,  and  had  discharged  the  decedent 
from  employment  there.  Tbe  following  morn- 
ing the  latter  returned,  and  In  the  ensuing 
altercation  the  defendant  kUled  htm.  We 
quote  from  the  opinion: 

"In  bill  of  exceptionB  No.  1,  appellant  com- 
plains that  the  court  permitted  Jack  Hall  to  tes- 
tify that,  on  tha  moarnSBg  Johnson  was  killed,  he 
came  to  his  house  and  ttdd  him  he  waa  going 
down  to  the  m21  to  pay  defendant  what  he  owed 
him;  that  he  intended  to  leave  Hardin  county, 
and  did  not  want  to  leave  until  he  had  paid  Wall 
what  he  owed  hhn.  And  In  this  connectim  the 
witness  further  tsstified  that,  from  what  John- 
son told  him  on  the  morning  he  was  killed,  wit- 
ness had  concluded  that  he  (Johnson)  and  de- 
fendant had  made  frienda  after  the  difficulty  ttie 
day  befne.  Appelant  objeeta  to  thla  testimony 
for  various  reasons,  mainly  because  It  shows  the 
animus,  purpose,  and  intent  of  deceased,  which 
purpose  and  intent  were  not  brought  home  to  tbe 
knowledge  of  appellant.  *  *  *  In  Jofanson  t. 
State,  Tex.  Asv.  206,  2  8.  W.  609,  this  ex- 
act question  was  raised  and  discussed,  and  we 
there  held,  where  testimony  was  introduced  for 
the  purpose  of  showing  tost  deceased  had  no 
deadqr  pariKwe  or  intent  when  he  went  to  the 
place  of  the  homicide,  and  tbat  he  did  not  go 
there  for  tbe  purpose  of  executing  his  prior 
threats  against  defendant,  that  such  testimony 
was  error,  because  it  was  hearsay  eridence,  so 
far  as  defendant  was  concerned ;  and,  secondly, 
becanas  defendant  oonld  not  be  bound  by  the  un- 
discovered snd  undisclosed  motive  of  deceased, 
when  the  same  were  opposed  and  contradicted  by 
all  the  facts  and  circumstances  known  to  and 
Judged  by  defendant  from  his  own  standpoint." 

Wooley  T.  State  (Tex.  Or.  App.)  64  8.  W. 
1056,  waa  a  murder  case.  The  trial  court 
admitted  the  testimony  of  witnesses  about 
what  the  decedent  said  to  them  in  the  sbsence 
of  the  defendant  Just  before  the  homicide, 
about  his  object  in  going  into  the  defendant's 
field  and  his  purpose  In  going  from  thence 
to  one  Griffith,  who  lived  beyond  the  Wooley 
farm,  to  get  emplt^ment  The  objection  to 
the  testinuHiy  was  on  the  ground  that  the  de- 
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fendant  was  not  present  at  tbe  tline,  and 
kuev  nothing  as  to  the  parpose  dlsdosed  in 
the  conTersatlon.  Indicallng  that  the  deceas- 
ed was  there  on  a  i>eaoefnl  mission.  The 

conrt  said: 

"It  is  true,  the  teetimony  Ii  res  geetm  of  de- 
ceased's act ;  that  is,  his  verbal  act  in  connec- 
tion with  and  explaining  his  conduct  In  being 
on  the  Wooley  farm.  But  res  geatA  Is  not  al- 
ways admiflsfble,  eapedally  vhere  it  makefl  proof 
of  a  fact  that  ia  bound  to  materiaUy  affect  a 
defendant,  and  he  has  no  notice  or  knowledge  oc 
such  fact.  The  authorities  cited  all  bear  out  ap- 
pellant's ccmtentlon  to  the  effect  that  the  testi- 
mony was  inadmissible,  and  the  court  committed 
a  harmful  error  in  permitting  Its  Introduction.** 

To  the  same  effect  Is  Adams  v.  State  (Tex. 
Cr.  App.)  64  S.  W.  1056;  Young  v.  State,  41 
Tex.  Cr.  R.  442,  65  8.  W.  331;  State  v.  Bees, 
40  Mont.  671,  lOT  Pac.  893;  Bromley  v. 
State,  21  Tex.  App.  222,  17  S.  W.  140,  57  Am. 
Bep.  612;  Johnson  t.  State,  22  Tex.  App. 
206,  2  S.  W.  609. 

Id  People  t.  JFllHams,  8  Parker's  Or.  R. 
{N.  T.)  84,  the  defendant  and  the  decedent 
were  husband  and  wife,  and  lived  apart.  He 
was  accused  of  mnrdering  her  by  adminis- 
tration of  poison.  For  the  purpose  of  show- 
ing that  they  were  together,  and  hence  that 
he  had  an  opportunity  to  kill  her,  evidence 
offered  of  her  declaration,  on  leaving  her 
residence,  that  she  was  going  to  meet  her 
husband,  was  Immaterial,  and  not  part  of 
the  res  gests.  The  court  there  declared  that 
the  evidence  was  not  offered  to  duality  an 
act  connected  with  the  Issue,  but  to  Indnce 
the  Jnry  to  Infer  another  act  not  otherwise 
shown  to  exist,  that  of  his  being  in  com- 
pany with  the  deceased.  In  Foster  Shep- 
herd, 268  111.  164,  101  N.  B.  411,  46  I<.  B.  A. 
(N.  S.)  167,  Ann.  Cas.  10146,  672,  It  was 
held  Incompetent  to  receive  the  declarations 
of  the  decedent  about  where  be  was  going 
to  spend  the  nlg:bt  so  as  to  account  for  his 
being  where  be  was  killed  when  mistaken 
for  a  burglar.  In  Chicago,  etc..  By,  Ca  v. 
Chancellor,  166  III.  438,  46  N.  D.  260,  the  ac- 
tion was  brought  against  the  company  by  an 
administrator,  to  recover  damages  for  caus- 
ing the  death  of  his  decedent  At  the  trial 
a  witness  was  permitted  to  testify  that 
she  was  at  the  house  of  the  deced^t  be- 
tween 7  and  8  o'clock  on  the  morning  In 
question,  and  that  the  latter  told  her  she 
was  going  on  the  9  o'clock  train;  that  be- 
ing the  hour  at  which  ahe  was  afterwards 
killed.  The  question  was  material  because 
the  endeavor  was  thereby  to  show  that  she 
intended  to  become  a  passenger  on  that  train. 
This  materially  affected  the  degree  of  care 
to  be  observed  by  the  defendant,  for  if  she 
was  a  passenger,  the  caution  to  be  observed 
towards  her  was  much  greater  than  it  she 
was  not  occupying  that  relation.  The  court 
held  that  her  declarations  about  her  purpose 
to  take  that  train  were  Inadmissible,  al- 
though she  went  to  the  depot  at  that  time 
and  was  there  killed  by  the  train.  All  those 
cases  are  illustrative  of  the  attitude  the 
deceased  towards  the  act  in  question,  and 
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are  diaracterlsUe  of  Ids  pnipose  In  4soauieo- 
tlon  with  the  situatttm  xesnltlng  In  hla  deatb. 
The  reasoning  of  these  precedents  Is  coo- 
Tindng  that.  In  the  absence  ot  knowledge  on 
the  part  of  the  defendant,  the  dedaratlons 
of  the  decedent  are  atUniy  Immaterial,  are 
not  part  of  the  res  gests,  and  cannot  be 
admitted  In  evldaice  against  the  aocnaeiL 
In  cases  of  dvcnmsbintlal  evidence,  aucb 
thlnei  only  serre  to  inflame-the  imagrlna- 
tlon,  which  always  tingea  that  class  of  teatt- 
mony.  The  declarations  Imputed  to  Edna 
Horgan*  to  the  effect  that  sbe  thongbt  the 
defendant  was  coming,  could  not  have  been 
received  In  evidence  if  made  hy  any  otber 
person  at  the  same  time  and  idace.  The 
fact  that  she  ia  dead  does  not  add  to  tbelr 
admisslblUtr  or  relevance. 

[13,  U]  It  has  generally  been  Held  that  the 
admlssioa  In  evidence  of  m^itwiMi  objects^ 
or  an  Inspection  of  the  same,  whether  offer* 
ed  la  evidence  or  not.  Is  within  the  discre- 
tion of  the  court  We  have  before  ns,  as 
an  exhibit  in  tile  case,  what  purports  to  be  a 
track  of  a  man's  shoe  msde  in  the  soil  near 
the  bam.  The  earth  was  dug  up  with  the 
tracft  Impressed  thereon,  was  nsed  in  evi- 
dence, and  is  present  here  as  an  exhlUt,  It 
would  not  be  fSr  afield  to  cbaiacterize  as 
capricious  a  discretion  which  would  carry 
into  the  record  a  spadeful  ot  barnyard  fllQi 
and  deny  the  jury  an  inspection  of  tiie  feet 
of  a  horse  upon  whose  trade  the  prosecution 
relied  as  tending  to  connect  the  defoidant 
with  the  crime. '  But.  considering  that  the 
offer  of  the  mare  was  made  six  months  aft- 
er the  crime  was  cMnndtted,  and  there  was 
no  testimony  tending  to  show  that  the  foot 
was  in  substantially  the  same  condltloa  at 
both  dates,  we  are  not  prepared  to  say  that 
the  conrt  abused  Its  prerogative  in  refusing 
the  Jury  an  Inspection  ot  tiie  animal.  On 
the  other  hand,  if  It  had  permitted  an  ex- 
amination of  her  foot,  no  complaint  what- 
ever could  have  been  made  of  such  a  ruling. 

Begarding  the  correctness  of  the  InBt ruc- 
tions on  manslaughter,  It  is  convenient  as  a 
preliminary  to  here  set  down  the  various 
provisions  of  the  Criminal  Code  respecting 
the  taking  of  human  life: 

"If  any  person  shall  purposely,  and  of  delib- 
erate and  premeditated  malice,  or  in  the  com- 
mission or  attempt  to  commit  any  rape,  arson, 
robbery,  or  burglanr,  kill  another,  such  person 
shall  be  deemed  gutlty  of  murder  in  the  first  de- 
gree." Section  1893.  L.  O.  L. 

"If  any  person  shall  purposdy  and  maliciously, 
but  without  ddiberatiott  and  premeditation,  or 
in  the  commission  or  attempt  to  commit  any 
felony,  otber  than  rape,  arson,  robbery,  or  bur- 
glary, kill  another,  such  person  shall  be  deemed 
guilty  of  murder  in  the  second  degree,"  SectioB 
1894.  L.  O.  L. 

"If  any  person  shall,  by  an  act  InmUnenUy 
dangerous  to  othera,  and  evindng  a  depraved 
mind,  regardless  of  human  life,  althoogh  with- 
out any  design  to  effect  the  death  of  any  partic- 
ular individual,  kill  anothw,  such  penoa  ShaU  be 
deemed  guilty  of  murder  in  the  seoimd  degree." 
Section  1805.  L.  O.  L. 

"If  any  i»erfon  shall,  by  previous  engagement 
or  appointment^  fight  a  duel  within  tiie  Juriadio- 
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tion  of  tibis  state,  and  In  w  doing  ihall  Inflict 
a  vovnd  npbn  anotiber,  whereof  vie  person  so 
Injored  sbaJl  die.  meh  nersou  shall  he  derated 
yoQty  of  marder  in  tha  second  degree."  Seetioa 
1806,  U  O.  L. 

"If  anj  person  shall,  without  malice  express 
or  implied,  and  without  deliberation,  upon  a  sad- 
den heat  of  passion,  caused  hy  a  provocation  ap- 
parently sufficient  to  make  tne  pasrion  irresist- 
ible,  voluntarily  kill  another,  such  person  shall 
be  deemed  guilt;  of  manslaughter."  Section 
1897.  L.  O.  L. 

"If  any  pmon  shall,  in  tiie  connntssion  of  an 
unlawful  act,  or  a  lawful  act  without  due  cao' 
tion  or  circumspection,  inTOlnntarilr  Ull  anoth- 
er, Buch  person  shall  be  deemed  guilty  of  man- 
slaughter."  Section  1898,  L.  O.  L. 

"If  any  person  riiall  purposely  and  deliberately 
proeore  anothw  to  commit  self-murder,  or  assist 
another  in  the  ctHnmissiop  thereof,  such  person 
shflll  be  deemed  guilty  of  manslaughter."  Sec- 
tion 1890,  L.  O.  L. 

"If  any  person  tfiall  adndnister  to  any  woman 
pregnant  with  a  child  any  medicine,  drug,  or 
substance  whatever,  or  shsll  use  or  employ  any 
instrument  or  other  means,  with  intent  thereby 
to  destroy  such  child,  unless  the  same  shall  be 
necessary  to  preserve  die  life  of  such  moCbpr. 
such  person  shall,  in  ease  tlie  death  of  sudi  child 
or  mother  be  thereby  produced,  be  deemed  guilty 
of  manslaughter.**    Section  1900,  L.  O.  L. 

"If  any  physician,  while  In  a  state  of  Intoxi- 
cation, shall,  without  a  design  to  effect  death,  ad- 
minitttr  any  ptrison,  drug,  or  medicine,  or  do  any 
other  act  to  another  person  which  shall  produce 
the  death  of  such  other,  such  pbysiraan  shall  be 
deemed  guilty  of  manslau^ter."  Section  1901, 
L.  O.  U 

"Every  other  killing  of  a  human  being  tqr  the 

act,  procurement,  or  culpable  negligence  of  an- 
other, when  such  killing  is  not  murder  In  the  first 
or  second  degree,  or  is  not  justifiable  or  excus- 
able as  provided  in  this  chapter  shall  be  deen- 
ed  numdaughter."   Section  1902,  L.  O.  L. 

On  the  postnlate  that  it  was  allowable  to 
Instruct  the  jury  on  the  subject  of  man- 
daughter  oiily  by  the  aojalescence  of  the  de- 
feodaot,  his  implied  assent  extended  no  fur- 
ther than  to  luTlte  the  court  to  correctly 
charge  the  jury  on  that  topic  It  is  elemen- 
tary that  it  ia  the  duty  of  the  court  to  de- 
clare the  law  and  of  the  Jury  to  report  the 
fact  by  the  verdict  The  Jury  la  not  to  be 
left  to  draw  ooncIuaionB  of  law.  That  is  the 
exclusive  province  of  the  court.  The  first  In- 
stroctJion  on  manslaughter  above  quoted  was 
founded  upon  aectloa  1898,  supra,  but  It  left 
to  the  Jury  to  determine  the  Judicial  ques- 
tion of  whether  the  act,  if  any  was  shown, 
In  the  commJasloQ  of  which  the  defendant 
Ulled  Bdna  Morgan,  If  at  all,  was  an  unlaw- 
fol  act  The  second  Instruction  was  Intended 
to  oorer  the  kind  <HC  mansiau^ter  deierlbed 
in  section  1900.  It  la  faulty  in  that  It  de- 
clares in  airiistance  that  every  abortion  re- 
sulting in  tJie  deatti  of  the  mother  is  a  crim& 
Abortion  means  the  premature  or  unnatural 
«i^ul8ion  of  the  fbtus  from  the  uterus  prior 
to  the  oompIetlcMi  of  the  period  of  gestation. 
.  nie  Gsesarean  <^ratlon  to  whicb  resort  Is 
Mxaetlmes  had  for  Qie  purpose  of  saving  the 
lite  of  the  mother  Is  Itself  an  abortion.  It 
does  not  necessarily  cause  the  death  of  the 
iBoOwr  <nr  the  cfaQd,  tbongb  it  generally  is 
ttie  deaOi  of  one  or  hoth.  The  term  does  not 
haplj  crime  at  was  held  In  Belt  v.  Spanld- 
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iof,  17  Or.  m  20  Fac.  82T.  Tba  InstractloD 
leaves  out  of  oonsideraticMi,  not  only  the  in- 
tent to  destroy  the  chUd,  hnt  also  tba  lack  of 
necessity  to  preserve  ttte  Ufe  of  the  mother, 
both  material  Ingredlenta  of  the  crime  con- 
demned by  section  1900.  If  the  court  enters 
ed  upon  the  task  of  explaining  manslaughter 
in  any  of  the  various  forms  in  the  different 
sections  of  the  statute  already  quoted,  it 
should  have  correctly  defined  the  offense.  Its 
failure  to  do  so  in  the  instances  mentioned 
rradUB  the  instructions  amenable  to  the  ex- 
ception taken  by  the  defendant  at  the  close  of 
the  charge,  although  it  might  be  said  be  con- 
sented that  the  court  should  Charge  the  Jury 
on  manslaui^ter.  Tbe  vice  of  the  Instruction 
lies  in  the  aasamptlMi  that  bringing  about 
an  abortion  Is  necessarily  a  crime,  whereas 
it  is  only,  ono  tisnant  of  sit  offnae,  the  other 
Ingredtenbi  of  wliidi  were  not  mentioiied  or 
explained  to  the  Jury,  but  were  taken  for 
granted.-  The  plea  of  not  guilt?  and  the  pre- 
smnptloD  of  inHoeeBCB  combat  the.indletment 
and  all  the  testimony  tor  tite  prosecntlon,  so 
that  even  if  em  thing  else  wate- shown*  the 
court  had  no  rl^ht  to  assume  the  other  facts 
besides  tbe  mere  abortion  necessary  to  oon- 
atltnte  an  unlawful  act  or  offense  under  sec- 
tkm  180a 

'  StlU  furttier:  OSie  following  sections  of 
Uwd's  Or^tm  laws  are  here  set  forth: 

"When  it  appears  that  the  defendant  has  com- 
mitted a  crime,  and  there  is  reasonable  ground 
of  doubt  in  which  of  two  or  more  degrees  he  is 
guilty,  he  can  be  convicted  of  the  lowest  of  those 
degrees  only."  Section  1028,  L.  a  Ll 

"Upon  an  indictment  for  a  crime  consisting  of 
different  degrees,  the  tury  may  find  the  defend-, 
ant  not  guilty  of  the  degree  Surged  In  the  in- 
dictment, and  guilty  of  any  degree  inferior  there- 
to, or  of  an  attempt  to  conunlt  the  crime  ev 
any  su<di  interior  degree  thereoL"  Section  KSl, 
L.  O.  L. 

"In  all  cases,  the  defendant  may  be  found 
guilty  of  any  crime,  the  commission  of  which  is 
necessarily  indudea  In  that  with  which  he  la 
charged  in  the  Indictment^  or  of  an  attempt  to 
conmiit  such  crime."  Section  1S52,  L.  O.  L. 

Tbere  Is  no  crime  In  this  state  unless  the 
samo  is  defliud  by  statute.  In  other  words, 
there  are  no  common-law  crimes  under  our 
system  of  Jnrlapmdenoe.  Sanctioa  mqat  be 
found  In  some  statute  for  evwy  criminal  ac- 
cusation. State  T.  Vo#els.  4  Or.  324 ;  State 
r.  Oaunt  18  Or.  US,  0  Fac  55:  State  v. 
Nease,  46  Or.  433,  80  Pac.  897;  State  v.  Ay- 
ers,  49  Or.  61,  88  Pac.  653, 10  Ii.  B.  A.  (N.  S.) 
992,  124  Am.  St  Rep.  1038;  State  v.  Smith, 
66  Or.  406, 106  Pac.  797;  State  v.  Stepbanus, 
68  Or.  135,  99  Pac.  428,  17  Ann.  GasL  U46; 
State  V.  Smith,  66  Or.  21, 107  Pac  980.  Mui^ 
der  is  the  <»ily  crime  classified  by  degrees, 
and  so  we  have  murder  In  the  first  and  sec- 
ond degrees  as  defined  by  statute.  Bfon- 
slaughter  is  not  a  degree  of  murder.  All  the 
six  dllferent  kinds  ot  manslankhter  are  un- 
like either  murder  In  the  first  degree  or  mur- 
der in  the  second  d^ree  In  essential  particu- 
lars. The  question  of  decrees,  tlierefore, 
cannot  be  considered  In  this  case  under  sec- 
tion 1028,  l)ecause  tbere  is  no  accusation  tax 
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anything  else  than  the  lowest  degree  of  mur- 
der as  affected  by  sections  1528  and  1501. 

Under  the  present  Indictment,  In  order  for 
flie  Jury  to  be  allowed  to  convict  of  man- 
slaughter, we  must  hold  that  it  Is  necessari- 
ly included  in  the  terms  of  that  accusation. 
We  note  that  it  says  the  defendant  "wrong- 
fully, unlawfully,  feloniously,  purposely  and 
malidonsly  killed  Edna  Morgan  in  some 
manner  and  hy  some  means  unknown  to  the 
grand  Jury."  We  cannot  say  as  a  matter  of 
law  that  any  of  the  six  different  kinds  of 
maDslaughtCT  is  necessarily  included  within 
that  statement  The  Indictment  in  hand  does 
not  measure  up  to  the  terms  of  section  1440, 
L.  O.  U,  which  requires  that: 

"He  indictment  must  be  direct  and  certain,  as 
It  regards,  *  *  *  the  crime  charged;  and, 
the  particular  circDmstanees  of  the  crime  charg- 
ed when  they  are  necessary  to  constitiite  a  com* 
plete  crime." 

"The  particular  drcomstancea"  mentioned 
in  the  sections  defining  the  several  kinds  of 
murder  and  maualaueSiter  serve  to  difliaten- 
tlate  one  sort  from  another,  and,  being  thus 
made  necessary  to  constitute  a  complete 
crime,  must  dlrectiy  and  certainly  app«Lr  In 
the  indictment  If  a  conviction  is  to  be  had 
on  any  of  them.  The  principle  at  stake  la 
whether  a  defendant  can  be  committed  of  an 
offense  of  wUdk  the  Indictmeat  gives  him  no 
informattoo.  True  enough,  the  legUlative 
branch  of  the  goremmoit  may  simpU^ 
forms,  but  aufl^dent  must  be  left  In  the  ac- 
casing  docomoit  to  vreeam  and  satlafy  the 
constltntl(»ial  rights  of  tiie  accused.  State 
V.  Learned,  47  He.  426 ;  State  t.  Mace,  76  Me. 
64.  It  Is  true  that  the  forms  in  the  ajven- 
dlx  to  our  Code  allow  tlie  allegatton  that 
the  means  employed  to  commit  the  crtme  are 
unknown  to  the  grand  Jnry ;  but  in  so  far  as 
that  provlslcHi  derives  the  d^endant  of  the 
right  to  know  the  nature  and  cause  of  the 
aoensatlon  against  him  it  Is  nnconstltntlonal. 
If  the  grand  Jury  has  not  enongh  evidence 
to  justify  an  indictment,  so  much  the  worse 
is  it  for  the  prosecution.  Mo  one  can  tell 
from  the  accusing  document  whether  the  de- 
fendant was  to  be  tried  t<a  either  at  the  two 
dasses  of  murder  in  the  seccmd  d^ree  de- 
scribed In  section  1804,  or  for  the  killing  of 
a  person  by  an  act  imminently  dangerous  to 
others,  evincing  a  depraved  mind,  regardless 
of  human  life,  as  defined  by  section  1895,  or 
whether  it  was  a  homicide  committed  while 
fighting  a  duel  as  condemned  in  section  1896. 
Besides,  It  is  impossible  to  say  as  a  matter 
of  law  that  either  of  the  six  sorts  of  man- 
slaughter already  mentioned  Is  Included  In 
either  of  the  four  kinds  aC  murder  In  the 
second  degree.  It  Is  elementary  that  enough 
must  be  found  in  the  indictment  upon  which 
to  base  a  judgment  of  conviction.  If  it  Is 
proposed  to  convict  of  manslaughter  under 
section  1807,  there  should  be  sufficient  in  the 
written  accusation  to  show  that  the  defend- 
ant, without  malice  and  without  deliberation, 
bat  upon  a  snddm  heat  of  passion  cauaed  by 


a  provocatl<ai  apparently  sufficient  to  make 
the  passion  irresistibly  voluntarily  killed  the 
deceased.  Or,  If  the  defendant  was  to  blame 
for  assisting  the  deceased  to  soldde,  it 
should  have  been  so  stated*  and  likewise,  as 
to  the  administering  of  any  drug  or  employ- 
ing any  means  upon  a  pregnant  woman  re- 
sulting in  her  death.  This  should  appear  in 
the  Indictment  if  the  state  would  secure  a 
conviction  for  that  ttxm  of  manslaughter. 
In  short,  the  legislative  branch  of  the  gov- 
ernment has  seen  fit  to  define  six  different 
classes  of  acts  constituting  manslaughter,  and 
at  least  four  constituttng  murder  in  the  sec- 
ond degree,  distinguishing  them  all  as  sep- 
arate statutory  offenses.    The  prosecution 
cannot  be  wiser  than  the  lawmakers,  obliter- 
ate all  these  points  of  difference,  cast  a  drag- 
net in  the  fOTm  of  a  genial  Indictment  for 
murder,  and  be  allowed  to  prove  any  one 
of  the  half  dozen  kinds  of  manslanghter  or 
the  four  kinds  of  murder  in  the  second  de- 
gree.  For  arbitrariness  such  procedure  «- 
eels  the  well-known  detective  stratagem  of 
apprehending  the  victim  on  some  trivial 
charge  and  holding  him  nntll  a  graver  case 
can  be  made  ont  against  him.  It  Is  to  make 
conviction  depend,  not  upon  indictment  which 
gives  notice  to  the  accused  of  what  he  la  call- 
ed upon  to  oppose  by  his  defense,  but  upon 
what  the  prosecution  may  be  able  to  fish  out 
of  testimony  given  in  the  star  chamber  of 
the  grand  jury.  The  true  knowledge  of  "the 
nature  and  cause  of  the  accnsatl<Mi"  dawns 
not  upon  him  until  he  has  heard  the  instruc- 
tions to  the  Jury.  The  state  does  not  come 
into  the  open  and  give  its  accused  citlsen 
notice  of  the  charge  against  him;  but,  on. 
the  contrary,  conceals  its  real  purpose  in  gen- 
eralltleB  and  sets  a  snare  for  bis  feet  In 
making  the  diarge  the  grand  Jury  mnst  clas- 
sify it  according  to  the  distinctlonB  laid  down 
by  the  statute.  To  hold  otherwise  Is  to  abase 
the  oonstltatlonal  right  of  the  defendant  "to 
demand  the  nature  and  cause  of  the  aoensa- 
tlon against  him,  and  to  have  a  ct^y  there- 
of."  SecOon  11,  art  I,  Const   To  have  a 
copy  of  the  accusation  means  that  the  in- 
dictment upon  wUch  he  is  tried  must  state 
the  facts  covering  the  spedflc  crime  for 
which  the  state  would  secure  a  convictfoo. 
Within  the  terms  of  the  organic  act  nothing 
less  will  conserve  the  rights  of  the  accused 
under  its  protective  feature  at  meet  bis  cost- 
stltntlonal  demand.  The  prosecntloii  Is  at- 
tltled  to  carve  as  great  a  crime  oat  of  any 
transaction  as  it  can,  bat  it  la  restricted  un- 
der oar  Constltatl(m  and  laws  to  that  accu- 
satlMi  to  the  ezduslon  of  other  different 
crimes  except  so  far  as  one  is  necessarily  in- 
cluded in  the  other.   No  other  ccmdnslon  la 
logical,  unless  we  entirely  disregard  section 
1442,  U  O.  L.  saying,  "The  Indictment  must 
charge  but  one  crime,  and  In  one  form  only." 
It  would  mean  that  In  criminal  pleadings  we 
mnst  discard  all  legislative  distinctions  be- 
tween the  various  kinds  of  homidde  and . 
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■weep  Into  ttw  scrapheap  an  rules  about 
making  aa  accaaatlfm  cwfonn  to  Ooa  atat- 
nte.  The  form  far  mnrder  In  tbe  flrrt  degree 
appenriiiK  In  tbe  appendix  to  the  Criminal 
Code  will  answer  for  the  *'one  form  only,*' 
and  no  pxosecntor  need  concern  hlmgelf  abont 
a^tlnff  out  In  his  Indictment  any  of  Bw  ele* 
'ments  contained  In  the  Illative  deflnltlona 
of  other  Tarl^les  of  hiunlclde. 

H-atSk  reliance  la  placed  by  tbo  proaecntkn 
upon  Stttte  t.  M^rs,  8S  Or.  I^,  57  Faa  107» 
where  the  matter  Is  thus  snmmed  np: 

"The  roI«  to  be  extracted  from  tiieie  dedsions 
seems  to  be  tbat  if  tbe  manner  of  tbe  killing 
is  unknown*  and  cueaouCantial  eTidaice  only  Is 
relied  npon  to  connect  the  defendant  with  the 
commisnmi  of  the  crimck  It  Is  tibe  dnty  of  the 
court,  when  so  requested,  to  Instjoct  tbe  jury 
npon  tbe  law  appbcable  to  marder  in  tbe  first 
degree,  murder  in  the  second  degree,  and  man- 
■lao^^er,  and  where  it  a^iears  taat  tbe  defend- 
ant has  committed  a  crime,  and  there  is  reasm- 
able  ground  of  doubt  in  wlildi  of  two  or  more 
degrees  be  is  guUty,  be  can  be  oonvlctsd  of  the 
bwest  of  these  degrees  only." 

There  are  sereral  reasona  why  tbat  case 
shonld  not  control  the  present  contention. 
There,  tbe  defendant  sought  to  escape  the 
death  penalty  by  shunting  tbe  Jury  onto  the 
subject  of  manslaughter.   Here,  the  defend- 
ant Is  arguing  against  being  called  to  meet 
a  charge  of  which  tbe  indictment  gave  blm  no 
notice.  Tbat  decision  makes  a  manslaughter 
Instruction  depend  npon  the  request  of  tbe 
defendant,  but  here  the  defendant  did  not 
ask  for  It.  His  attitude  is  portrayed  In  the 
words  of  his  counsel,  "I  will  nail  my  colors 
to  the  mast  and  sink  or  swim."   His  saying 
at  the  same  time,  "We  have  no  objection,'* 
cannot  be  const  rued  Into  a  request  for  such 
a  direction  to  the  jury.  Again,  the  opinion 
takes  no  acconnt  of  dlatlnetlcHis  between  dlf- 
femit  Crimea  and  ct  the  necessity  of  making 
an  indictment  conform  to  the  statute,  nor 
does  it  give  any  consldwatlon  to  tbe  consti- 
tutional rli^t  ta  the  defendant  already  men- 
tioned.  It  makes  the  broad  statement  that 
a  manslaughter  instruction  dioQld  be  given 
where  and  whenever  drcnmstantlal  evidence 
ii  present  In  the  case,  but  when  we  ask  what 
UK  of  the  six  dUferent  kinds  of  manslanghter 
must  be  described  to  the  Jury,  we  look  in 
vahi  to  tlie  Bfager^  decision  for  an  answer. 
Trial  Judges  are  left  to  conjecture  on  this 
subject  That  precedent  ignores  the  indlct- 
neat  as  a  fonndatlon  of  conrictlon  and  pei^ 
mitt  tbe  state  to  rely  solely  upon  lAatever 
theory  may  be  develc^wd  In  the  testimony, 
irrespective  at  the  form  of  the  grand  Jury's 
accusation.  In  the  Instant  case  It  would  have 
tieen  qnlte  aa  proper  to  allow  a  verdict  ot 
uson,  because  Vun  was  evidence  about  the 
hnnilng  of  a  ham.  Finally,  the  decision  pro- 
ceeded on  a  mlsapprehoislon  of  the  statute, 
vtaL,  that  manslaughter  Is  a  degree  of  murder. 
It  is,  Indeed,  a  species  of  homicide,  but  the 
fJode  has  made  it  a  distinct  crime.  It  Is  not 
a  degree  of  mnrder,  nor  a  degree  of  any  of- 
ftQB&  Our  l^!lfl3atlon,  without  which  there 
Js  ao  crime  in  thla  stat^  has  made  it  sol 


generis  In  its  Mvwal  fonn%  maA  If  dwaU  be 

so  treated. 

The  court  undertook  to  Instruct  tbe  jury 
about  the  species  of  miinfiaiightaw  defined  in 
section  1S98,  L.  0.  I*,  aimed  against  one  who 
involuntarily  fcllla  another  in  the  oommlssltm 
of  an  nnlawfnl  act  or  a  lavpfnl  act  vrithout 
due  canthm  or  drcnm^iectlon.  The  Jnstlflca- 
tkm  for  thla  oonrse  most  be  fonnd,  if  at  all, 
in  section  1052,  allowing  the  convl^n  of 
a  crime,  the  commission  of  which  Is  necessa- 
rily Infdnded  In  the  one  charged  In  the  In- 
dlctmoit  Tbe  accusation  is  that  the  defend- 
ant did  the  act  "purposely  and  malleionsly." 
An  act  done  "InvidontarUy"  Is  sot  and  cannot 
be  Inclnded  In  the  categwy  of  those  dcme 
"purposely.''  Tbe  two  words  are  antonyms. 
They  are  radically  dUitlnct  and  opposite  In 
mfwnlng.  It  is  an  abuse  of  the  statute  to 
say  that  Involuntary  iKHnldde  Is  necessarily, 
or  in  other  words,  as  a  matter  of  law,  in- 
dlnded  In  tbat  done  with  purpose  and  malloe. 
On  this  subject  Mr.  Justice  Bakin  in  State 
T.  Whitney,  S4  Or.  488, 102  Paa  288,  held  the 
prosecution  to  a  strict  compliance  with  the 
statute  in  drawing  an  Indictment.  We  read 
from  the  syllabus: 

"An  indictment,  alleging;  that  accused  feloni- 
ously and  Toiuntarily  administered  a  suppository 
containing  poison  to  another,  from  the  effects 
of  which  she  died,  was  insnmcient,  under  sec- 
tion 18d7,  Ia  O.  Ii.,  making  it  manslaughter  to 
voluntarily  km  another  upon  a  sudden  heat  of 
passion,  but  without  malice  and  deliberation,  ia 
tbat  it  did  not  allege  &ets  cwstltating  vuun- 
tary  nuuislan^iCsr.'' 

On  tbe  omtrary  he  decided,  farther,  that: 

"An  indictment,  alleging  that  aocuaed  felo- 
nioaaly  and  voluntarily  administered  poison  to 
another,  from  tbe  effects  of  which  sbe  died,  did 
not  charge  invdnntaxy  nwnslanghtw,  under 
sectioa  1898,  Jj.  O.  L..  makiiur  It  inv<dutttary 
manslaughter  to  involuntarily  kul  another,  while 
engaged  in  the  commiasitoi  of  an  unlawful  ac^ 
or  a  lawful  act  without  due  caution.  In  that  It 
did  not  all^  facts  ahowiiv  *By  uiuawfuL  act, 
or  a  lawful  act  negligently  committed.** 

.The  lesson  to  be  drawn  from  that  decision 
is  that  where  the  statute  makes  distinctions 
In  the  ingredlenta  of  a  crime,  the  i^ead^ 
must  observe  them. 

To  approve  the  InstniotloD  of  tbe  court 
about  abortion,  we  would  be  driven  logtcaliy 
to  the  absurdity  of  holding  tbat  when  tbe 
accusation  says  tbe  defendant  *Mvrongfully, 
unlavrfnlly,  feloniously,  punrasety,  and  ma- 
liciously killed  Edna  Morgan,"  It  perforce 
means  tbat,  ^e  being  then  pregnant  with  a 
child,  the  defendant  administered  to  her  some 
drug  or  medldne^  or  used  or  employed  upon 
her  snne  instnunent  or  other  means  with  In- 
tnt  to  d^troy  tiie  child,  the  same  being  un- 
necessary to  preserve  the  life  of  the  mother, 
by  reason  of  all  which  her  death  was  pro- 
duced. Bnch  a  conclu8l(m  does  violence  to 
the  constitutional  rights  of  the  accused, 
because  it  does  not  inform  him  oi  tbe  natara 
of  the  real  diarge  against  him,  In  that  it 
leaves  out  every  Ingredient  of  the  man- 
slaughter described  In  section  1000  except 
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tbft  death'  of  the  mother.  Neither  In  file 
Indictment  nor  In  the  Chai^  of  the  court 
on  that  iMdnt  Is  there- a  arl^ble  ahont  the 
administration  til  any  dmg  or  medicine.  Qie 
euvloyment  of  any  instnuuent,  or*  an  Intent 
to  destrc^  the  chUd,  or  lack  of  necessity  to 
preserve  the  life  of  the  mother.  It  would 
be  a  travesty  on  all  mles  at  criminal  pleading 
to  say  that  an  Indictment,  conChed  In  the  lan- 
Kuage  fit  the  court  about  abortlwi,  would  be 
a  good  one  under  section  1900,  yet  that  would 
be  the  efTect  of  an  approval  of  that  instruc- 
tion. The  defMidant  was  entitled  to  accept 
the  Issue  as  the  state  tendered  It,  and  If  he 
chose  the  pure  alternative  of  guilty  of  murder 
In  the  second  degree  or  not  guilty,  he  had  a 
xl^t  to  do  so  and  Ignore  any  other  diarge. 
Under  this  Indictment,  drawn  as  It  Is  without 
reference  to  the  particular  drcumstances  of 
the  case  showing  how  the  homicide  was  ac- 
cmnpllshed,  the  pleading  was  not  suflBclent 
to  support  any  evidence  or  convlctlcm  of  man- 
slaughter. It  was  error  to  «iter  upon  that 
field  of  Inquiry.  It  exposed  the  defendant  to 
danger  of  conviction  from  a  course  of  which 
he  had  no  notice;  and  invited  the  Jury  Into 
the  realm  of  fancy  and  speculation  upon 
visionary  theories  with  no  testimony  to  sup- 
port them. 

"Rayburu  v.  State.  60  Ark.  177,  63  8.  W. 
356,  was  a  case  where  tbe  deftiidant  was 
charged  with  murder  In  that: 

He  "did  unlawfully,  willfully,  felonioady,  and 
of  his  malice  aforethouiht.  and  after  premedita- 
tion and  daliberatiMi,  sill  and  murder  one  A. 
T.  Carpenter." 

Under  this  indictment  the  trial  court  enlarg- 
ed the  Jury: 

"If  you  find  from  tbe  evidence  beyond  a  rea-. 
sonable  doubt  that  defendant  in  the  perpetra- 
titxi  ct,  or  in  the  attempt  to  perpetrate,  tbe 
robbery  of  A.  T.  Carpenter,  snot  and  killed 
Carpenter,  then  defendant  is  guilty  of  murder 
in  the  first  degree,  and  you  will  w  find." 

The  case  was  at  first  affirmed  on.  appeal, 
but  on  rehearing  It  was  reversed  on  Oils 
point.  The  Arkansas  statute  Is  substantlaUy 
like  our  own.  Ihe  case  Is  so  apropos  In 
treating  of  statutory  crimes  that  the  follow- 
tng  exceipt  from  the  oidnlon  is  here  inserted: 

"According  to  these  statutes  two  classes  of 
marder  constitnte  murder  In  the  first  degree,  to 
wit:  (1)  All  murder  committed  by  any  kind  nl 
willful,  deliberate,  malicious,  and  premeditated 
killing;  and  (2)  all  murder  which  shall  be  ccmu- 
mitted  in  the  perpetration  of,  or  in  the  attempt 
to  perpetrate,  arson,  rape,  robbery,  burglary,  or 
larceny.  In. Cannon  v.  State.  60  Ark.  604  [31 
S.  W.  150,  32  S.  W.  128J,  this  court  held 
tttat  it  Is  essential  to  the  vahdity  of  an  indict- 
ment for  tbe  first  class  of  mnrder  in  tiie  first 
degree  to  use  the  words  'willful,'  'd^berate,' 
'malicious,'  'premeditated,'  or  equivalent  words, 
in  charging  Oie  offense.  The  reastMi  for  the  rul- 
ing Is,  tbese  words  are  descriptive  of  the  ele- 
ments necessary  to  constitute  that  class  of  mur- 
der. For  the  same  reason  it  is  necessary  to  al- 
lege that  the  killing  was  done  in  the  perpetra- 
tion of,  or  in  tbe  attempt  to  perpetrate,  one  of 
the  Monies  named  in  the  statotes  quoted,  in 
order  to  charge  tbe  second  class  of  murder  in 
the  first  degree.  These  two  classes  of  murder 
in  tiie  &8t  d^ree  are  separate  and  distinct  In 


the  former  a  precedent  intent  to  kill  Is  neces- 
sary to  coQstitutB  the  offense,  while  in  the  lat- 
ter it  is  not.  While  the  fcwmer  mj  be  eom- 
mltted  in  the  perpetration  ot,  at  attuupt  to 
petrate,  tbe  felonies  named,  an  Indlctmeat  for 
the  same  will  not  always  Indude  the  latter;  and 
when  it  does,  it  la  only  because  the  essentials 
necessary  to  ocmstituto  the  former  exist.  Tha 
perpetration  of,  w  attempt  to  porpetrate,  a  fe^ 
ony  necessary  to  constitote  tbe  second  claas  im 
not  equivalent  to  the  premeditation,  delibera- 
tion aod  intent  necessary  to  constitute  tbe  first, 
except  in  effect  They  raise  the  killing  to  the 
grsde  of  that  in  the  first  class,  but  the  all^a- 
tions  necessary  to  chaige  marder  in  the  first 
degree  in  the  first  class  are  not  equivalent  to 
those  necessary  to  ehaige  the  offense  in  the 
second.  Hence  an  indictment  which  tdiaixem 
only  the  offense  In  the  first  dess  will  not  be  aoffl- 
cient  to  accuse  the  defendant  of  murder  com- 
mitted In  the  perpetration  of,  or  in  the  attempt 
to  perpetrate,  one  of  the  felonies  named  in  the 
statute,  unless  it  is  committed  with  the  intent 
to  kill,  and  after  premeditation  and  deliberation. 
In  support  of  this  conclusion  wa  cite  Cannon 
V.  State,  60  Ark.  064  [31  S.  W.  150.  32  S.  W. 
128],  and  the  cases  and  authorities  cited  in 
the  same.  A  defendant  cannot  be  lawfully  con- 
victed of  a  crime  with  whicii  he  is  not  charged 
in  the  indictment  against  Mm.  Some  courts 
have  held  that  he  can  be  convicted  of  murder 
committed  in  the  perpetration  of,  or  in  tbe  at- 
tempt to  perpetrate^  the  feloi^  named  in  the 
statute^  under  a  commonrlaw  indictment  for 
murder.  But  th^  do  so  because  they  hold 
that  the  law  dividing  murder  into  two  degrees 
InlToduced  no  change  In  the  form  of  the  in- 
dictment created  no  new  offense,  and  <mly  i«- 
duced  the  punishment  for  tms  of  the  deereea. 
We  diaapproved  of  this  view  in  Cannon  v.  State, 
60  Ark.  6S4  [31  S.  W.  150,  32  8.  W.  128],  and 
held  that  It  did  make  a  change  In  the  form  of 
the  indictment  It  follows  the  instruction 
should  not  have  been  given." 

Woods  V.  Commonwealth  <KyO  7  S.  W. 
881,  was  a  murder  case.  The  statute  there, 
as  In  this  state,  defined  a  peculiar  kind  of 
homicide  as  man^anghter  when  perpetrated 
under  certain  circumstances.  The  court  there 
held  that: 

"The  statutOTy  crime,  as  defined  in  Gen.  St 
Ey.  c  29,  art.  4,  |  2,  as  foUows}  'Any  persMi 
who  shall  stab  another,  not  designing  thereby 
to  produce  his  deatb,  and  which  u  not  draie  in 
self>defenBe,  or  in  an  attempt  to  preserve  the 
peace,  or  in  the  lawful  arrest  or  attempt  to  ar- 
rest a  person  charged  with  a  felony,  or  In  dch 
ing  any  other  lc«al  act  so  that  the  perscm  stab- 
bed eball  die  thereof  within  six  months  next 
thereafter,'  etc.— is  not  a  degree  of  the  offense 
charged  in  an  indictment  for  murder;  anid  an  in- 
struction as  to  the  crime  defined  Iv  this  statats 
cannot  be  given  in  such  s  ease." 

To  the  same  effect  Is  Conner  t.  Common- 
wealth, 76  Ky.  (13  Bush)  714.  In  Norrls  v. 
State,  S3  Miss.  373,  it  was  held  that  under  a 
general  Indictment  for  larceny  of  property 
the  state  cannot  show  that  the  theft  was  com- 
mitted in  another  state,  and  brought  into- 
the  domestic  forum,  so  as  to  punish  the  de- 
fendant under  a  special  statute  making  that 
larceny. 

In  Huntsman  t.  State,  12  Tex.  App.  610, 
Mr.  Justice  Hurt  considers  exhaustively  tbe 
matter  of  a  lesser  crime  being  Included  tu 
a  charge  of  one  of  greater  conSBanenc& 
Among  other  things,  he  saya: 

"Can  the  Ijegialature  remove  any  of  these  in- 
cidents?  If  so,  which,  and  how  many?   If  it 
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can  entborlur  -ominloii  of  m§,  why  not  two. 
three,  four,  or  all  of  them?  It  it  can  pT0Tid« 
for  the  omission  of  a  aiagle  necewarr  ingredient 
in  the  description  of  the  offense  chajged,  it  can 
authorise  the  omission  of  all  words  descriptive 
of  the  act  or  mnisslon,  which,  law,  is  declar- 
ed to  be  an  offense.  lAuB  it  nuKht  provide  for 
a  trial  of  a  eitiien  upon  a  written  itatemoit  of 
a  grand  jury,  accusing  him  of  having  violated 
the  law,  and  authorize  the  proeccutl<»i  to  prove, 
on  the  trial,  an;  a^  or  omlMdon  violative  of  any 
provision  of  the  written  law.  But  it  waa  for 
the  parpoae  of  preventing  aach  vmivat  and  tyran- 
oicai  l^lalation  and  its  consequences  thtt 
reqairement  d  'an  indlctmont  of  a  grand  Jary* 
was  inserted  in  the  Constitution.  Were  it  other- 
wiae,  the  grand  jury  might  indict  for  theft  up- 
on a  Btate  of  case  somcient,  as  presented  to 
tbem,  to  warrant  the  charge,  and  on  trial  the 
defendant  8ho#  his  innocence  oi  anefa  offense, 
yet  the  prosecution  conid  abandon  that  accusa- 
tion and  go  on  trying  to  establish  embeszlement, 
swindling,  receiving  stolen  goods  knowing  them 
to  be  stMen,  obtaimng  property  upon  false  pre- 
tenses, and,  if  in  relation  to  live  animals,  driv- 
ing thetn  beyond  their  accnstomed  range;  tak- 
ing the  chances  of  making  a  prima  facie  case  of 
either  or  all  of  them,  and  bo  procure  a  convic- 
tion for  an  offoise  which  the  grand  Jury  never 
heard  of  during  their  investigation,  and  for 
which  th^  had  no  thought  of  indicting  the  ac- 
cused, i^us  the  indictment  presented  would 
be  made  the  mere  stalk  or  stut>  on  which  the 
prosecution  might  seem  least  Uable  to  be  met, 
or.  of  which  there  might  be  the  greatest  proba- 
bility oi  the  defendant's  having  no  information, 
so  as  to  insure  liis  convicdoQ  before  be  could 
prepare  to  answer.  Such  a  construction  would 
make  the  right  not  to  be  'held  to  answer  tor 
any  criminal  oSenae  excep(  upon  indictment  ot  a 
irand  jury'  a  deception,  a  fraud,  a  falsehood,  to 
intrap  iimocent  persons  who  confide  in  the 
troth  of  the  law  and  its  solemn  proceedings, 
and  to  wrongfully  convict  them  without  any  in- 
dictment of  a  grand  Jury,  charging  them  with 
the  crime  tor  which  they  are  held  to  answer. 
Diere  mnat  be  such  an  indictmmt,  so  accusing 
the  defendant  of  the  very  crime  of  which  be  u 
convicted,  to  sustain  the  JudgnMat,'  and  the 
want  of  it  will  not  be  supplied  by  Mie  clkarging 
another  offense  by  allegations  which  do  not  in- 
dnde  that  for  which  the  party  is  convicted." 

He  sonu  up  the  matter  thus: 

"Finally:  To  allow  the  indictment  for  a  great- 
er to  sustain  a  conviction  for  the  lesser  offense, 
it  most  contain  the  statement  of  every  inculpa- 
tory fact  and  circnmrtance  material  to  the  de- 
Bcription  of  the  latter,  and  the  two  must  be 
alike  as  to  all  the  essential  constituent  elements 
tii  the  leaser  offense,  so  that  the  allegation  will 
Indnde  it  without  contradicting  the  material 
averments  <tf  the  greater.  Whenever  an  indis- 
pntablfl  constituent  fact  or  drcumetaace  of  the 
leaser  is  not  induded  In  the  greater,  the  lat- 
ter cannot  be  made  to  include  the  former,  no 
matter  how  many  other  facts  and  drcumstanc- 
ei  Buy  be  onnnuKi  to  both." 

In  People  r.  Olnutoad.  SO  Mlcta.  431,  the 
Indlctinait  wu  for  mamilaiighter  In  fcin'pg 
one  Mazy  Bowen,  whom  tt  la  averred  be  did 
"fduiloiuly,  wUUuUy,  and  wickedly  IdU  and 
■lay,  contruy  to  tbo  statute  in  such  caae 
made  and  proTided,"  fltc.  The  Information 
did  not  name  the  <tiKaiae,  nm  the  manner, 
DOT  the  means  of  tta  com  mi  salon.  The  atat* 
Dte  for  manalaughter  by  producing  aboi-tlon 
waa  anbatantiaUy  Uka  oaz  own.  The  court 
admitted  to  the  Jaqr  conalderabla  testimony 
dcalffwd  to  prove  the  frfCense  thus  deacribed, 
Tfae  ^scoadon  (Ut  this  point  la  contained  In 
the  foUowlog  eztEMt  from  the  opinloft: 


"Respondent  da^nis  that  the  constitutiona] 
right  'to  be  informed  of  the  nature  of  the  accu- 
sation* involves  some  InformatifHi  concerning 
the  case  he  is  called  on  to  meet^  which  is  not 

S'ven  by  such  a  general  charge  as  Is  here  made, 
nd  courts  are  certainly  bound  to  see  to  it  that 
no  such  right  is  destroyed  or  evaded,  while  they 
are  equally  bound  to  carry  out  all  legislative 
provisions  tending  to  simplify  practice,  so  far 
as  they  do  not  destroy  rights.  The  discussions 
on  this  subject  sometimes  lose  ^ht  of  the  prin- 
ciple that  the  rules  requiring  infomation  to  be 
given  of  the  nature  of  the  accusation  are  made 
on  the  theory  that  an  innocent  man  may  be 
indicted,  as  well  aa  a  guilty  one,  and  that  an 
innocent  man  wilt  not  be  able  to  prepare  for 
trial  without  knowing  what  be  is  to  ^eet  on 
trial  ■  And  the  law  not  only  presomes  inno- 
cence, but  ft  would  be  poss  injustice  unless 
it  framed  roles  to  protect  the  innocent. 

"The  evils  to  be  removed  by  the  various  acts 
concerning  indictments  consisted  in  redundant 
verbiage,  and  in  minute  charges,  which  were  not 
required  to  be  proven  as  alleged.  It  was  main- 
ly, no  doubt,  to  remove  the  necessity  of  averring 
what  need  not  be  proved  as  alleged,  and  there- 
fore gave  no  information  to  the  prisoner,  that 
the  forms  were  simplified.  And  these  difiScul- 
ties  were  chiefly  conBned  to  common-taw  of- 
fenses. Statutory  offenses  were  always  requir- 
ed to  be  set  out  with  all  the  statatoiy  elements. 
Koster  v.  People,  6  Mich.  4Z1.  The  statute 
designed  to  simplify  indictments  for  statutory 
crimes,  which  is  in  force  in  this  state,  and  is  a 
part  of  the  same  act  before  quoted,  reaches  that 
result  by  declaring  that  an  indictment,  descrus 
ing  an  offense  in  Uie  words  of  the  statute  creat- 
ingit,  shall  be  maintained  after  verdict.  C.  L. 
i  W28.  But  both  of  these  sections  must  be 
read  in  the  light  of  the  rest  of  the  same  statute, 
which  plainly  confines  the  omission  of  deserii^- 
five  averments  to  cases  where  it  will  do  no 
prejudice.  And  so  It  was  held.  In  Enders  v. 
People,  20  Mich.  23S.  that  nothing  could  be 
omitted  by  virtue  of  this  statute,  which  was 
essential  to  the  description  of  an  offense. 

"Manslanghter  at  common  law  ven  generally 
coDaisted  of  acts  of  violence,  of  ana  a  nature 
that  indietmenta  for  murder  and  manslaughter 
were  interchangeable,  by  the  omission  or  reten- 
tion of  the  allegation  of  malice,  and  ot  the 
technical  names  of  the  offenses.  In  a  vast  ma- 
jority of  cases  a  very  simple  allegation  wonid 
be  enough  for  the  protection  of  the  prisoner. 
Bnt  wtme  the  offensa  of  manslaughter  was  in- 
voluntary homicide,  and  involved  no  assault,  but 
arose  out  of  some  negligence  or  fault  from  whldi 
death  was  a  consequential  result,  and  some- 
times not  a  speedy  cme,  the  ordinary  forms  war* 
deficient,  and  the  Indictment  had  to  be  framed 
upon  the  peculiar  facts,  and  could  convey  no 
adequate  luformatifm  without  this.  See  2  Bisb- 
op's  Cr.  Proced.  |  B88. 

"Tho  offeasa  for  which  the  respondent  in  this 
case  was  put  on  trial  originated  in  the  statute 
defining  it,  and  could  not  neve  come  within  any 
of  the  descriptions  ot  manslaughter  at  common 
law.  An  innocent  person,  diarged  under  the 
infonnatlMt,  could  form  no  idea  whatever  frqm 
it  of  the  case  likely  to  be  set  up  against  blm. 
He  might,  perhaps,  be  fairly  assumed  bound  to 
prmara  himself  to  meet  a  charge  of  manslaugh- 
ter 1^  direct  violence  or  assault.  But  which  one 
was  meant,  out  of  the  multitudinous  forms  of 
indirect  and  coo  sequential  homicide  that  might 
occur  after  a  delaf  of  any  time  not  exceeding  a 
year,  from  an  original  wrong  or  neglect,  and 
of  which  he  might  or  might  not  have  been  In- 
formed, he  could  not  readily  conjecture.  Noth- 
ing could  inform  him  of  this  statutory  charge, 
except  allegations  conforming  to  the  statute, 
Thesey  we  think,  be  waa  entitled  to  have  spread 
out  upon  the  accusation.  Without  ttiem  he  was  , 
liable  to  be  surprised  at  the  trial,  and  could 
not  l>e  expected  to  prepare  tor  it.  We  are  not 
pxepaired  to  hold  this  information  bad  upon 
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its  fae^  for  we  an  AtapoMd  to  tUnk,  and  It 
wai  practically  admitted  on  the  argnment,  that 
it  may  apply  to  the  ordinary  homicide  by  ae- 
sanlt  It  was  not,  therefore,  ontll  the  eTidenee 
came  in  that  it  was  made  certain  tlie  case  was 
different.  The  question  of  anflBdency  does  not 
arise  directly  upon  the  record,  but  on  the  Mil 
of  exceptions,  and  the  error  was  in  permitting 
a  conviction  on  it" 

In  People  t.  Amett,  126  CaL  680,  69  Pac. 
204,  It  was  held  that  under  an  indictment 
charging  assault  to  commit  murder,  but 
which  does  not  charge  that  the  defendant 
made  the  assault  with  a  deadly  weap(xi,  the 
conrlction  of  the  lesser  offense  canned  be 
sustained.  In  Mapula  t.  Territory,  9  Arife. 
199,  80  Pac.  389,  It  was  decided  that  a  con- 
viction of  aggravated  assault  may  be  had 
under  a  murder  Indictment  only  after  the 
tacts  constituting)  such  assault  are  alleged 
In  the  Indictment.  Goldin  v.  State,  104  Oa. 
649,  SO  8.  Bi  749,  laid  down  the  principle 
that  a  verdict,  finding  a  defendant  guilty  of 
assault  and  battery  under  an  indictment 
diarging  assault  with  Intent  to  commit  rape, 
under  which  no  battery  Is  charged,  cannot 
stand.  Again,  In  Watson  v.  State,  116  Oa. 
607.  48  S.  B.  32.  21  L.  R.  A.  (M.  a)  1,  the 
court  announced  the  doctrine  that  the  crime 
chained  In  the  Indictment  must  necea»rily 
Include  all  the  elements  of  the  lesser  crime, 
or  the  Indictment  must  its^f  set  them  out 
by  appropriate  averments.  State  v.  Des- 
mond, 109  Iowa,  72.  80  N.  W.  214,  declares 
that  to  Justify  a  conviction  of  assault  and 
battery  under  an  indictment  charging  as- 
sault with  Intent  to  commit  rape,  it  most  be 
averred  In  the  Indictment  that  the  att«npt 
was  accompanied  with  actual  violence.  It 
Is  taught  in  People  v.  Adams,  62  Mich.  24, 17 
M.  W.  226,  that  In  a  trial  for  murder  not 
charged  to  bare  been  committed  with  as* 
sault,  a  conviction  "of  assault  is  erroneous. 
It  was  held  In  Alyea  v.  State,  62  Neb.  143, 
86  N.  W.  1066,  that  a  conviction  of  assault 
and  battery  Is  Improper  under  an  informa- 
tion, charging  an  assault  with  intent  to  in- 
flict great  bodily  harm,  where  the  avermenta 
do  not  include  a  battery. 

In  State  v.  OAoinas,  66  N.  J.  Law,  698,  48 
Atl.  1007,  there  was  an  indictment  for  man- 
slaughter, which  chai^^ed  only  that  the  de- 
fendant did  "feloniously  kill  and  slay"  the 
deceased,  and  It  was  held  that  a  conviction 
for  assanlt  and  battery  could  not  be  suj^ 
ported.  After  reciting  certain  excerpts  from 
previously  decided  cases  the  conrt  says: 

"These  expresrions  are  In  harmony  with  oar 
cottstltntlonal  bill  of  rights  that  in  all  criminal 
proseeations  the  aocnsed  shall  have  the  right 
to  be  informed  of  the  nature  and  cause  of  the 
accusation,  a  provial(m  similar  to  that  which 
the  Supreme  Court  of  Massachusetts  dedared 
to  be  only  *an  affirmation  <tf  the  ancient  rule  of 
the  oommtHi  law  that  no  «ne  Aall  b«  held  to 
answer  to  an  indictment  or  information  unless 
the  crime  with  which  it  is  Intended  to  diarge 
him  Is  set  forth  with '  prectsios  and  fallness.' 
*  *  *  Hcnoe  the  most  that  can  be  said  of  the 
present  indictment  on  this  point  Is  that  it  charg- 
es an  offense  of  which  assault  and  batt«7  may 
or  may  not  be  an  ingredient.  Such  an  accosa- 
tion  does  not  dlsttecuy  and  precisely  inform  the 


aecused  that  he  Is  charged  with  this  lower  mis- 
demeanor, as  is  required  by  the  antborities 
cited.  At  best,  the  charge  is  equivocal  and  in- 
ferential only." 

The  Indiana  statute  on  the  requisites  of 
an  Indictment  as  set  out  in  State  v.  Lay,  93 
Ind.  841,  Is  almost  preclsdy  like  the  Oregon 
Code  on  that  subject  The  decision  accords 
with  the  doctrine  laid  down  by  Mr.  Justice 
Bafcln  in  State  v.  Whitn^,  Bapn.  Mr.  Jna* 
tlce  Hammond  there  said: 

"Section  1908,  supra,  defines  two  offenses, 
namely,  voluntary  manslaughter  and  involuntary 
manslaughter.  In  the  former  the  killing  is  done 
intentionally,  but  without  malice,  ezprras  or 
implied,  and  upon  sudden  beat  In  involuntary 
manslaughter  the  killing,  done  in  the  commis- 
sicHL  of  stnne  unlawful  act,  Is  unintentioDaL 
An  indictment  for  voluntary  manslaughter  will 
not  support  a  conviction  for  Involuntary  man- 
slaughter, and  vice  versa.  Bruner  v.  B^te,  58 
Ind.  169;  Adams  v.  State,  66  Ind.  666.  Though 
the  penalty  is  the  same  in  botlK  the  Crimea  of 
voluntary  and  Involuntary  manslaughter  are  as 
separate  and  distinct  as  those  of  gross  larcray 
and  robbery.  In  determining  the  sufficiency  tu 
an  indictment  or  information  for  manslaugh- 
ter, all  the  sections  of  the  statute  above  set  out 
must  be  construed  together.  *  *  *  In  man- 
slaughter the  indictment  or  Informati<m  must 
now,  as  heretofore,  be  sufficient  to  charge  one 
or  the  other  offense  of  voluntary  or  involuntary 
manslaughter.  The  indictment  in  the  case  lie- 
fore  us  is  not  sufficient  to  cbanie  ntber  offense, 
and  under  the  fourth  danse  of  section.  VtB^  is 
bad  for  uncertainty." 

In  State  t.  McAtoj,  78  Iowa,  667.  85  N. 
W.  630.  tt  was  baA  that  tbe  crime  Dt  as- 
sault and  battery  Is  not  necessarily  lndad«d 
within  tbe  assault  to  commit  rape  and  to 
justi^r  a  conTlctlon  of  tbe  lesser  oK^w.  Un- 
der sodti  an  indictment  It  must  be  averred 
that  the  attempt  was  accompanied  wtth  some 
actual  TidBBDoe  to  the  periKn  of  the  woman, 
me  court  ttiere  said: 

"But  the  defendant  can  be  ccmvicted  of  an 
offense  distinct  from  the  one  specifically  charged 
In  the  indictment  mly  when  such  <Aense  is  an 
essential  element  ti  that  charge,  or  when  it  is 
shown  by  pn^er  averment  In  the  indictmsnt 
that  a  minor  offense  was  in  fact  Indoded  in 
the  p^^etratioii  of  the  one  charged." 

In  Scott  T.  State,  00  Miss.  26S,  It  la  stated 
that  a  statutory  indictment  for  murder  does 
not  embrace  a  ^larga  of  assault  and  battory 
with  Intent  to  murdra.  Tbe  court  said: 

"A  party  can  only  be  convicted  of  a  lesser 
offense  than  the  one  charged  where  the  leaser 
is  specifically  charged  as  constituting  part  of 
the  niglier,  or  tv  an  added  oonnt.  where  tlw 
lower  Is  neeessarOy  Indnded  In  tbe  nlfher." 

These  precedents  would  se^n  to  dtspoae 
of  the  theory  that  an  assault  Is  necessarily 
Involved  in  the  allegations  of  tbe  indictment 
before  us  so  as  to  justify  the  Instruction  of 
the  court  on  tbe  subject  of  aborttoa  More- 
over, the  court  did  not  undertake  to  Instmct 
on  assault,  even  If  we  could  torture  tbe  in- 
dictment iuto  an  inclusion  of  tbat  element. 
The  trial  Judge  invited  the  Jury  to  convlot 
the  defendant  of  a  crime  of  which  the  in- 
dictment gave  him  no  notice  whatever,  and 
in  so  doing  violated  a  constitutional  rlgbt 
established  from  the  beginning  of  Jurispm- 
dence  in  this  country.  Our  statute  has  on- 
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dertaken  to  make  certain  groups  of  wrong- 
ful acts,  and  to  apply  to  each  <»ie  the  term 
of  manslaaghter,  although  they  are  radically 
different  from  each  other,  containing  <mly 
the  common  element  of  the  death  of  a  per- 
son. More  than  this,  the  Leglslatnre  has 
provided  forms  of  Indictment  perpetuating 
the  distinction  between  these  different  class- 
«s  of  specifications.  All  th^  things  are  for 
the  protectloa  of  the  liberty  of  the  dtlMSi. 
It  Is  said  in  section  1430,  L.  O.  L.: 

"The  manner  of  Btatlng  the  act  constituting 
the  crime,  aa  Mt  forth  in  the  appendix  to  this 
Code,  is  soffidoit,  in.  all  cases  where  the  aver- 
mmts  there  given  are  appIkaUe,  and  in  othw 
cases  f6nns  nay  be  used  as  neartr  sImQar  aa 
the  nature  of  the  caae  will  permit." 

It  tbos  imposes  a  duty  upon  the  pfosecnt- 
log  oSlcm  In  drawing  his  Indictment  to  dlf- 
fbrmtlate  In  allegation  as  required  by  the 
Code^  and  he  cannot  arcdd  tbla  Injunction 
by  BBlng  an  Indefinite -omnlbas  form,  wlil<!h 
does  not  notify  fb»  deCeoidant  of  Qua  particth 
lar  drcumstances  of  tibe  crime  (Aarged.  Tbe 
contrary  autboritles  are  based  on  the  doc- 
trine tbat  tbe  oonunon-law  form  of  indict- 
ment for  mnrder  is  soffldent  tor  any  cha^ 
inrolTing  homicide.  These  precedmts  are 
not  aK>llcable  In  this  state,  for  It  has  been 
often  held  tliat  there  are  no  common-law 
crimes  her&  ^  must  d^end  entirdy  upon 
cur  statute  for  the  punishment  of  any  of- 
fense. If  the  differences  between  the  vartous 
kinds  of  murder  In  the  second  degree  and 
«f  manslaughter  were  not  to  be  observed, 
why  did  the  Legislature  put  tbvm  upon  Uie 
statute  book  and  also  prescribe  forms  indi- 
cating that  the  distinction  should  be  carried 
into  the  indictment?  Tbe  lawmaking  power 
has  provided  these  things  fdr  ttie  protection 
«f  tbe  liberty  of  the  dtisen,  and  his  rights 
are  materially  abused  unless  the  Injunction 
is  observed. 

Undoubtedly,  a  most  untimely  death  of  a 
young  woman  has  occurred  under  drcum- 
stances where  vengeance,  ae  dtsUngnlshed 
ftom  the  ordeiiy  administration  of  the  law, 
cries  aloud  tm  a  rictlm.  But  the  Oonatitu- 
tlon.  supreme  ovw  all  of  ns,  and  tbe  statutes 
in  pursuance  thereof  have  provided  certain 
Kuaranteed  rights  for  the  accused  whldi  have 
been  disr^arded.  In  brlet,  there  are  these 
errors  doodlng  tbe  proceedings  in  tbe  cir- 
cuit court:  <1)  The  admission  of  bearsay, 
detailing  a  statement  of  Edna  Morgan  about 
her  thought  concerning  the  possible  future 
movement  of  the  defendant,  thus  letting  in 
nn  utterance  of  hers  which  she  would  not 
have  been  permitted  to  narrate  if  afae  had 
lived  and  bad  been  called  as  a  witness,  be- 
cause it  was  not  made  In  the  presence  or 
knowledge  of  the  defendant  or  by  his  au- 
thority. (2)  The  faulty  instruction  of  the 
court,  wherein  It  was  assumed  that  abortion 
alone  was  a  crime,  without  stating  the  other 
elements  of  the  offense  defined  by  section 
lOOO,  U  O.  L.   <S)  Charging  the  jury  about 


forms  of  manslaogbtw  of  which  no  intima- 
tion was  given  to  the  d^endant  by  the  In- 
dictment upon  which  he  was  tried.  The  evi- 
dence was  all  circumstantial,  and  that  on  be- 
half of  tbe  defendant  strong^  controverts  the 
contention  ct  the  prosecution.  The  danger 
of  a  wrong  etmvictlon  on  drcumstantial  evi- 
dence is  very  great  Under  these  conditions, 
as  we  did  In  State  t.  Kader,  62  Or.  37,  124 
Pac.  196,  we  ought  to  reverse  tbe  conviction, 
and  remand  the  case  for  tbe  decision  of  a 
Jury  on  a  new  trlaL 


SABGONT,  Stats  Superintendent  of  Banks^  v. 
WATERBUBX  et  aL 
(Supreme  Court  of  Oregon.   Dec.  12, 1916.) 
L  Banes  and  Baheihq  4=»49(1)— Supbbin- 

TENDENT    OF  BANKfr— C0U:<EGTI0N    01  UN- 
PAID SUBSCaiFTIONS. 
The  legal  principles  applicable  to  a  suit  by 
tbe  Buperintendent  of  bonks  in  Ms  official  ca- 

Eacity,  in  behalf  of  creditors  of  an  insolvent 
ank,  to  recover  from  stockholders  upon  tiieir 
liability  for  unpaid  stock  Bubscriptlons,  are  not 
distinguii^able  from  those  applicable  to  any 
other  case,  where  the  indlTidual-  liability  of 
stockholders  is  sought  to  be  enforced. 

[Ed.  Not©.— For  other  cases,  see  Banks  and 
Bankbig,  Gent  Dig.  U  TlTfiM;  Dee.  Dig. 
*9(1)J 

2.  Banks  and  Banking  «=»4d(l>— Supibin  - 

TBNDENT  OE  BaNKS — COLLECTIOH  or  UN- 
PAin  SUBSCBIPTIONa. 

Tie  autiiority  of  the  superintendent  of 
banks  to  prosecute  an  action  in  behalf  of  cred- 
itors of  inaolvwt  bank  to  recover  from  stock- 
holders upon  their  liability  for  unpaid  stock 
snbacriptions,  being  an  action  for  the  sole  pur- 
pose of  enforcing  the  individual  liability  of 
stockholders  because  of  tbe  lack  of  other  assets 
to  pay  the  debts,  is  derived  from  Ia  O.  Ia  8 
4586,  as  amended,  by  Laws  1911,  p.  244,  which 
says  that  he  may,  "if  necessary  to  pay  the 
debts  of  such  bank,  enforce  the  Individual  lia- 
bility, if  any,  of  the  stockhoIdetB." 

[Ed.  Note.— S\w  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  71,  D84;  Dec.  Dig.  ^ 
49(1).] 

8.  Barks  and  Bankino  «s»49(7)— Ooluo- 
TioN    or    nHPAxn  Sdbsckiftions— Com- 

PI.AINT. 

In  such  action,  a  comiriaint  faOing  to  al- 
lege defeadanta  were  stockholders  at  Uie  time 
die  suit  was  commenced  Is  demurrable,  even 
If  it  alleges  that  defendants  were  stockholders 
a  few  years  prior  to  the  commencement  of  the 
suit,  since  L.  O.  X<.  i  799,  subd.  83,  as  to  pre- 
Bomption  of  continuance  of  thiogs  once  proven 
to  exist,  does  not  apply  In  audi  a  caae. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §  77;  Dec.  Dig.  «=»49(7).] 

4.  Banks  and  Banking  «=>91— Stookhold- 
xas— PuBCHASB  or  Stock  bt  Oobpobatioh. 
Notwithstanding  U  O.  L.  I  4669,  forbid- 
ding a  bank  to  purdiase  its  own  capital  stock, 
tbe  surrender  by  bank  stockholders  of  their 
stock  to  the  bank  was  a  valid  transfer  of  their 
stock,  where  tbe  bank  did  not  permanently  re- 
tire such  stock  upon  its  surrender,  but  sabse* 
qnently  reissued  It  and  sold  It  to  other  persona. 

[Ed.  Note.— For  other  caau,  see  Banks  and 
Banking,  Cent  Dig.  {  225;  Dec.  Dig.  «=»91.] 
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6.  Banks  avd  BAnaira  4»ffia>— IirsoL- 

TBNCT— COtfUOTXON  OT  UNFAID  SUBBCRXF- 
TIONS. 

A  Buit  by  the  superinteodent  of  bankB,  in 
behalf  of  creditors  of  insolvent  bank  to  recover 
from  stockholders  upon  their  liability  for  on- 
paid  stock  Bubacriptioiis,  was  a  winding-up  suit, 
and  not  slmidy  a  proceedins  to  collect  a  debt 
due  to  a  corporation,  where  it  appeared  the 
corporation  was  hopelessly  insolvent,  and  that 
it  was  necessary,  in  order  to  pay  the  debts  of 
the  bank,  to  enforce  the  taidlndual  liability  of 
the  stockboldera. 

[Kd.  Note— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  SS  71,  034 ;  Dec.  Dig.  «=» 
49(1).] 

6.  Banks  and  Banking  «»47©— Coixbo- 
TioN  OF  Unpaid  Subbobiptions. 
To  enforce  unpaid  subscriptions  of  stock- 
holders of  an  insolvent  bank,  an  accoanting  of 
the  assets  and  debts,  and  of  tne  amount  of  capi- 
tal remaining  unpaid  upon  the  shares,  and  the 
amount  unpaid  by  each  stockholder,  and  an  as- 
sessment of  the  amount  due  from  esdi  stodt- 
holder,  is  a  condition  precedent. 

tEd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  66;  Dec  Dig.  «=9»47(2).] 

Department  1.  Ai^eal  from  Glrcnlt  Court, 
Mvltncmab  Oovnty;  B.  O.  Bfonw,  Judge. 

Action  by  S.  G.  Sargent,  ai  State  Superin- 
tendent <d  Banks,  gainst  Q.  W.  Waterbnry 
and  dthers.  From  a  decree  for  idaintifl, 
certain  defendants  wpeal.  Salt  dlsmlaaed 
without  prejudice. 

This  Is  a  suit  by  the  superintendent  of 
banks  In  his  official  cap&dtT,  in  behalf  of 
the  creditors  of  the  American  Bank  &  Trust 
Company  of  Portland,  to  recover  from  certain 
stockholders  upon  their  liability  for  unpaid 
stock  subscriptions.  The  complaint,  after 
some  fonnal  all^tiona,  proceeda  iol- 
lows: 

"(4)  That  on  or  about  the  18th  day  of  De- 
cember, 1011,  plaintiff,  upon  examination  of 
said  American  Bank  &  Trust  Company,  in  bis 
capacity  as  superintendent  of  banks  of  the  state 
of  Oregon,  found  the  same  to  be  Insolvent,  and 
thereupon,  on  said  day,  said  bank  placed  its 
business  and  assets  under  the  control  of  plain- 
tiff to  be  liQuidated,  by  posting  a  notice  on  its 
door  as  follows:  'This  bank  is  in  the  hands  of 
the  superintendent  of  banks.'  And  the  board  of 
directors  of  said  bank  in  writing  requested  said 
plaintiff  to  take  charge  of  the  same,  and  imme- 
diately an  executive  officer  of  said  bank  notified 
plaintiff  of  each  action,  personally  and  In  per- 
son, and  delivered  to  plain dlf  the  said  written 
request  of  said  board  of  directors;  and  upon 
said  action  of  said  bank,  and  the  written  re- 
quest of  its  board  of  directors,  plaintiff  took 
Itossession  of  all  of  the  assets,  property,  and 
affairs  of  said  banking  corporation,  and  ever 
since  said  ^ur  has  been  and  now  la  in  poeses- 
sioQ  of  said  banking  corporation  and  of  all  of 
its  property  and  assets  of  every  kind  for  the 
purpoee  of  liquidating  and  settling  up  Its  busi- 
ness, and  is  proceeding  with  said  liquidation 
and  settlement,  and  in  the  ctdlection  of  all  mon- 
ey and  of  all  credits  dne  and  to  become  due  to 
the  said  corporation,  and  paying  its  liabilities 
BO  fnr  as  funds  are  realized  therefor. 

"<3)  That  said  American  Bank  &  Trust  Com- 
pany, was  on  said  18th  day  of  December,  1911, 
and  still  Is,  indebted  in  a  sum  In  excess  of  $97,- 
000,  and  the  linuidatlon  snd  settlement  of  the 
business  and  affairs  of  said  American  Bank  & 
Trust  Company  has  and  will  entail  a  large  ex- 
pense, the  total  amount  of  which  plaintiff  can- 


not now  state  or  determine,  la  addition  to  the 
liabilities  of  said  corporation  already  eating; 
that  the  entire  assets  of  said  bank,  exdusive 
of  its  demands  against  stockholders,  do  not 
exceed  the  probable  value  of  210,000;  that  it 
is  necessary,  in  order  to  pay  the  debts  of  said 
American  Bank  &  rTrust  Company,  to  enforce 
the  indiiddual  liability  of  the  stockholders 
thereoL 

"(6)  That  on  or  about  the  12tfa  da?  of  No- 
vember, 1906,  the  defendant  G.  W.  waterbury, 
for  himself  and  as  agent  and  trustee  for  the 
other  defendants,  jointly  and  severally,  sub- 
scribed for  850  shares  of  the  stock  of  the  Bank 
of  America,  now  the  American  Bank  &  Trust 
Company,  and  for  him^lf  and  as  agent  and 
trustee  for  the  other  defendants,  jointly  and 
severally,  signed  tlie  fdlowii^  subscrlptian 
agreement,  to  wit:  'Subsniptlai  to  the  capital 
stock  of  the  Bank  of  America.  2,500  shares. 
Par  value.  $100  pach.  We.  the  nndpralnied. 
hereby  subscribe  for  Uie  number  of  shares  of 
the  capital  stock  of  the  Bank  of  America,  a  cor- 
poration of  the  state  of  Or^on,  set  opposite  our 
names  respectively,  and  do  hereby  agree  to  take 
and  pay  for  the  same  at  the  times  and  in  the 
manner  required  by  th«  board  of  dlrectraa  of 
said  corporation.' 

"(7)  That  thereaft«  said  stock  was  Issued  to 
said  defendants  In  accordance  with  the  agree- 
ment therefor,  made  and  entered  into  by  and 
between  the  board  of  directors  of  the  Bank  of 
America,  and  the  said  defendants  and  stock- 
holders of  the  Mortgage  Guarantee  &  Trnst 
Company,  on  or  about  the  Slst  day  of  Deoem- 
ber,  190iB,  in  the  following  amounts: 

Janes  R.  Alexander  W  Sbaras  I  t,m 


W.  A.  Ourrle. 
John  B.  Davis...., 
O.  W.  Waterbury. 

0.  W.  Miller  , 

8.  XjOflsa  Hays. 


10 
.  30 
.420 
.100 
.100 

&  a  KaoarasoUUI  IN 


1.008 

S.O0D 
42.000 

u.on 

10.000 
16,000 


"Hiat  eadi  of  said  defendants  received  the 
amount  of  said  stodc  herein  respectively  stat- 
ed, and  thereafter  participated  in  the  bueineas 
of  the  said  banking  corporation  so  issuing  the 
same  as  stockholders  of  said  corporation. 

That  ssid  defendants  tamed  over  and 
delivered  to  said  Bank  of  America,  now  Amer- 
ican Bank  &  Trust  Company,  in  payment  for 
said  850  shares  of  stock,  the  entire  assets,  good 
will,  and  business  of  the  said  Mortgage  Qoar- 
antee  &  Tmat  Oompany,  which  were  not  worth 
to  exceed  the  sum  of  $3,000.  That  all  the  di- 
rectors and  officers  of  the  said  Bank  of  Amer- 
ica, now  American  Bonk  &  Trust  Company, 
were  at  said  time  directors  and  officers  of  the 
Mortgage  Guarantee  &  Trust  Company,  and 
had  actual  knowledge  of  the  condition  and  af- 
fairs of  said  Mortgage  Guarantee  &  Trust  Com- 
pany, and  of  the  actual  value  of  Its  assets,  good 
will,  and  business,  and  knew  that  said  assets, 
good  will,  and  business  were  not  worth  the  snm 
of  $80,000,  nor  any  other  sum  in  excess  of  ¥3,- 
000.  That  said  board  of  directors  of  said  Bonk 
of  America  conspired  among  themselves  and 
with  the  other  defendants,  and  each  and  all  of 
Faid  directors  were  guilty  of  and  practiced  ac- 
tual fraud  upon  all  persons  then  and  there- 
after extending  credit  to  and  doing  business 
with  said  Bank  of  America,  In  purchasing  and 
pretending  to  purchase  ssid  assets,  good  will, 
and  business  of  said  Mortgage  Guarantee  & 
Trust  Company,  and  in  Issuing  therefor  atock 
of  the  Bank  of  America  to  tlie  par  value  of  the 
sum  of  |i85,000i  That  each  of  the  defendants 
knew  the  conditioD  and  affairs  of  said  Mortgage 
Guarantee  &  Trust  Company,  and  knew  that 
said  assets,  good  will,  and  business  of  said 
company  were  not  worth  the  sum  of  $8S,000. 
nor  any  other  sum  in  excess  of  $3,000.  and 
conspired  with  the  board  of  directors  of  said 
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Bank  of  America  IB  fhe  transfer  of  said  assets, 
good  will,  and  basiness,  and  participated  in  the 
fraud  of  said  directore  of  the  Bank  of  America 
Dpon  persons  then  and  thereafter  transacting 
boslneia  with  and  extending  credit  to  said  Bank 
of  America,  by  means  of  the  said  fraudulent 
transfer  of  said  assets,  good  will,  and  business 
of  the  Mortgage  Guarantee  &  Trust  Company, 
and  the  issuance  of  said  stock  of  the  Bank  oi 
America  therefor,  lliat  said  board  of  directors 
and  said  defendants  made  said  trsnsfrr  of  as- 
sets, good  will,  and  business  of  said  Mortgage 
Gnarantee  &  Trust  Company,  and  issued  said 
stock  of  the  Bank  of  America  therefor,  with 
the  design  and  intent  and  for  the  purpose  of  de- 
celring  and  misleading  all  persons  doin;  bua- 
nesa  with  and  extending  credit  to  said  Bank  of 
America,  and  causing  all  such  persons  to  be- 
lieve, and  rely  upon  the  belief,  that  said  Bank 
of  America  bad  $85,000  par  value  of  stock  ac- 
taally  issued  and  folly  paid  for  at  par. 

"(9)  That  said  stock  subacriptitHi  has  not  been 
paid,  nor  any  part  thereof,  except  by  the  receipt 
of  the  assets,  good  will,  and  business  of  the 
Mortgage  Guarantee  &  IVust  Company  aa  here- 
inabove aHered.  the  valae  of  whidi  was  not 
more  than  $8,000.  Wherefore  plaintiff  prays 
for  a  decree  that  plaintiff  do  have  and  recover 
from  oir  the  defendants,  and  each  of  them,  on 
behalf  of  the  creditors  of  the  American  Bank 
ft  Trust  Company  of  Portland,  Oregon,  the 
■om.of  $82,000,  together  with  the  costs  and  dis- 
barsMnents  incurred  herein,  and  for  such  other 
and  further  relief  aa  the  court  may  deem  l)est 
and  in  accwdanoe  with  the  prindi^  at  eg- 
nity." 

The  defendants  Waterbnry,  Miller,  and 
Cnrrie  each  filed  a  motion  In  this  form: 

"(1)  That  said  complaint  be  made  to  show 
vhetlier  or  not  all  of  the  stockholders  or  sub- 
scribers to  the  capital  stoclE  of  the  American 
Bank  &  Trust  Company  wboae  stock  has  not 
been  fully  paid  for  bare  been  made  parties  to 
this  suit;  (2)  that  it  shall  be  made  to  show  the 
names  of  the  creditora  on  .whose  behalf  this  suit 
is  brought,  the  amount  and  nature  of  their 
claims,  and  when  th^  became  creditors  of  the 
American  Bank  &  Trust  Company;  and  &) 
that  it  shall  be  made  to  show  whether  or  not 
any  of  the  creditors  upon  whose  b^alf  this 
ioit  is  brooi^  were  eredltnrs  on  the  26th  day 
of  September,  1907." 

8nch  motions  being  denied,  the  same  de- 
fradanta  each  filed  a  demnrrer: 

*^pon  tile  ground  that  the  same  does  not 
eontuB  faets  snffldent  to  consHtate  a  cavse  of 
•dt" 

TIKM  damnners  1>elng  oTerroled,  the  de- 
fendants answered,  and,  replies  thereto  hav- 
ing been  filed,  a  trial  was  had,  resulting  in  a 
Judgment  and  decree  as  follows: 

"This  cause  coming  on  at  this  time  to  he 
beard  upon  motitm  of  the  attorneys  for  the 
plaintiff  herein  for  a  decree,  and  It  appearing  to 
ae  court  at  this  time  that  this  cause  was  here- 
tofore dnly  tried  and  submitted,  and  the  court 
h&vmg  heretofore  made  Its  findings  of  fact  and 
coodnsitHis  of  law,  which  were  filed  herein, 
■nd  the  parties  being  present  in  court,  plaintiff 
Kprcaented  by  hla  attorneys,  C.  M.  Idleman  and 
H.  Tan  Winkle,  and  the  defendants  being 
Resent  and  represented  by  their  attorneys,  as 
uiown  by  record,  and  the  court  being  at  this 
tune  fully  advised:  Now,  therefore,  upon  the 
uid  mobon  and  in  accordance  with  the  said 
todings  herein,  it  is  hereby  ordered,  adjudged, 
uid  decreed  that  the  plaintiff  her^  have  judg- 
defendants  G.  W.  Waterbury, 
<J.  W.  Mifler.  8.  Logan  Hays,  John  E.  Davis, 
ud  a  a  KnoemschUd,  and  each  of  them,  hi 
na  jnm  of  fTS.814.04,  and  also  for  a  decree 
"Wnst  tfaa  dafendant  W.  A.  Oonto  in  the  aom 


of  SS85,  and  that  the  defendant  Jolins  H.  Alex- 
ander be  dismissed  from  this  cause,  with  his 
coats  and  disbursements,  and  that  the  plaintiff 
herein  recover  costs  and  disbursements  against 
each  and  all  of  said  defendants,  excepting  J.  H. 
Alexander,  and  that  execution  may  issue  there* 
for." 

From  this  decree,  defendants  Waterbnry, 
Miller,  Cnrrie,  and  Hays  appeal. 

Martin  "L.  Pipes,  S.  B.  Huston,  and  J.  P. 
Winter,  all  of  Portland  (John  M.  Pipes,  Geou 
A.  Pipes,  and  Huston  &  Hnston,  all  of  Port- 
land, on  the  brief),  for  anteHants.  C  M. 
Idleman,  of  Portland,  and  I.  H.  Van  Winkle, 
of  Salem,  for  respondents.  Jos^  &  Haney, 
of  Portland,  for  respondents  Alexander  and 
Davis. 

BENSON,  J.  (after  stating  the  facets  raa 
above).  [1]  At  the  outset  It  la  observed  that 
the  only  purpose  of  the  allegation  of  fraud  in 
the  complaint  Is  to  meet  the  provision  of  sec- 
tion 6686,  h,  O.  L.,  relating  to  the  conclu- 
siveness of  the  valuation  by  directors  of  prop- 
erty taken  In  payment  of  stock  subscriptions, 
and  therefore  the  legal  principles  applicable 
to  the  case  are  not  in  any  manner  to  be  dis- 
tinguished from  those  applicable  In  any  other 
case  where  the  Individual  liability  of  stock- 
holders Is  sought  to  be  enforced.  The  ques- 
tion to  be  considered  Is  the  sufildency  of  the 
complaint  aa  against  a  general  demurrer. 
Defendants  contend  that  the  demnrrer  should 
be  anAained  for  three  reasons:  (1)  That 
the  complaint  falls  to  allege  that  the  defend- 
ants were  stockholders  at  the  time  the  suit 
was  commenced;  (2)  that  all  stockholders 
having  unpaid  stock  are  indispensable  par- 
ties ;  (8)  that  it  Is  Incmnbent  upon  the  plain- 
tiff to  allege  facts  showing  an  accounting  of 
the  deUs  of  the  Insolvent  corporation,  and  an 
assessment  of  the  amount  necessary  to  be 
collected  upon  such  share  of  unpaid  stock  to 
pay  sudi  debts. 

[2,  3]  Considering  these  contentions  In  the 
order  named,  we  first  note  the  fact  that  while 
the  complaint  alleges  that  the  def»idants 
subscribed  for  stock,  and  that  It  was  issued 
to  them  on  December  31,  1906,  and  that  they 
afterwards  i>artlclpated  in  the  business  of  the 
corporation,  it  is  not  alleged  that  they  were 
stockholders  when  the  suit  was  commenced 
In  August,  l&ll.  Since  It  appears  from  the 
complaint  that  this  proceeding  Is  avowedly 
for  the  sole  purpose  of  enforcing  the  indlridn- 
al  liability  of  stockholders,  because  of  the 
laiA  of  other  assets  to  m  the  debts,  the  au- 
thority of  the  superintendent  to  prosecate  it 
Is  derived  from  the  statute,  and  Is  found  in 
section  4686,  U  O.  Jj„  as  amended  (Laws 
1911,  p.  244),  which  says: 

"And  may,  if  necessary  to  pay  the  debts  of 
sndi  bank,  enforce  the  individual  liability,  if  any, 
of  the  stoekbolduB." 

ThvM  it  is  seen  that  the  plaintUTs  right  to 
sue  in  this  instance  is  limited  to  stockholders. 
Plaintiff  insists  that  the  complaint  is  effectu- 
ally aided  hf  the  legal  assumptioa  "that  a 
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thing  <»ice  proved  to  exlat  continues  as  long 
as  Is  nsnal  witb  things  of  that  nature^'  (sec- 
tion 790,  subd.  33,  L.  O.  L.),  and  cites  a  number 
of  authorities  to  the  effect  that  facts  which 
the  law  presumes  need  .not  be  pleaded.  We 
have  carefnlly  examined  all  these  authorities, 
and  are  unable  to  discover  where  they  aid 
the  complaint  In  the  present  case.  Bliss  on 
Code  Pleading  (Sd  Ed.)  SS  175. 175a.  states  the 
doctrine  thus: 

"  'When  the  law  presumes  a  fact,  it  should 
not  be  stated.'  Thus,  the  law  prcBomes  every 
man  ionocent  of  crime  or  of  fraud ;  that  he  is 
of  good  character ;  that  he  has  capacity  to  con- 
tract; that  he  is  free:  that  he  Is  not  Indited 
or  a  bankrupt;  that  he  has  not  been  negligent 
in  the  performance  of  a  duty ;  that  his  business 
has  been  transacted  legally.  The  plaintUT  should 
not  state  the  facts  thus  presumed;  but,  if  to  be 

?kut  in  issue,  the  contrary  averment  must  come 
rom  the  other  side,  although,  ia  actions  for  in- 
juries to  character,  some  of  the  old  common-law 
precedeota  violate  the  role  by  unnecessarily  al* 
leging  the  good  character  of  the  plaintiff.  The 
law  also  presumes  the  fact  of  consideration  In 
contracts  evidenced  by  sealed  instruments,  or  by 
negotiable  promissory  notes  or  bills  of  exchange. 
Their  execution  and  delivery  import  considera- 
tion ;  hence  it  need  not  be  alleged.  Some  of  the 
states  have  extended  the  scope  of  tUs  presump- 
tion to  most,  or  all,  written  promises ;  and,  as  to 
them,  a  want  of  consideration  Is  but  matter  of 
defense."   SectloQ  176. 

"These  presumptions  should  not  be  confounded 
with  inferences— presumptions,  often  called — 
arising  from  probative  facts,  the  facts  Inferred, 
or  presumed,  and  not  those  going  to  establish  it 
Thus  the  presumption  that  the  stronger  of  two 
drowning  persons  will  survive,  if  it  ^dst  at  all, 
is,  at  common  law,  one  of  fact,  and,  in  a  given 
case,  the  pleader  should  allege  that  on,  etc.,  A. 
B.,  the  weaker  person,  died,  leaving  his  only 
■child.  G.  D.,  the  stronger  person,  as  his  heir  at 
Jaw.  Whether  G.  D.  in  fact  survived,  or  wheth- 
«r  botb  perished  together,  is  matter  of  infer- 
ence  from  all  the  facts.  So  the  presumption  of 
negligence  which  is  sometimes  drawn  from  ^ 
fact  of  the  injury  is  an  argumentative  one.  Is  an 
inference,  and  not  a  presumption  proper,  and  the 
pleader  should  allege  the  negligence.  Nor  does 
the  rule  embrace  conclusive  preBumptions,"  Sec- 
tion 176a. 

Counsel  for  plaintiff  are  confounding  the 
inference  that,  because  the  defendants  were 
stockholders  in  December,  1906,  they  were 
stoc^olders  In  1911,  with  a  presumptlcm  of 
a  fixed  fact,  such  as  those  niggested  by  Mr. 
Bliss  in  section  175,  snpra.  In  81  Oyc.  49. 
we  read: 

"But  it  is  not  sufficient  that  a  fact  may  be 
inferable  from  the  facts  pleaded,  where  it  is  not 
necessarily  implied.  And  it  has  indeed  been  said 
that  under  the  Codes  a  fact  must  be  pleaded,  on- 
less  the  law  raises  a  conclusive  presumption  of 
its  existence  from  the  facts  stated.  In  many 
cases,  under  a  rule  of  liberal  constrnction,  courts 
have  held  pleadings  sufficient  which  only  inferen- 
tially  and  by  reasonable  presumption  contained 
material  averments ;  but  such  inference  or  pre- 
sumption does  not  take  the  place  of  a  positive 
averment  fof  all  purposes,  and  if  objection  to 
such  pleadings  is  made  seasonably  and  raoperly 
it  win  be  sustahied.'* 

In  Malone  v.  Craig,  22        eOS,  It  is  said 

that: 

"A  petition  should  state  the  plaintiff's  cause 
of  acbon  by  distinct  averments,  and  not  leave  it 
to  the  court  to  deduce  the  existence  (tf  <Hte  fact, 
from  the  statement  of  anothsb** 
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It  cannot  be  overlooked  tliat  QM  relation  of 
the  defendants  as  stockholders  is  a  vital 
element  in  idaintifrs  right  to  maintain  the 
salt;  that  it  Is  Just  as  important  as  the  al- 
legation in  an  action  in  r^evln  that  plain- 
tiff is  entitled  to  the  Immediate  possession 
of  the  proper^.  In  Afflerbach  t.  UcGov- 
em,  79  CaL  268,  21  Pac.  837.  U  is  said 
that: 

"A  complaint  to  be  good  must  show  a  camw 
of  action  In  favor  of  tiie  plaintiff  and  sgainst 
the  defendant  existing  at  the  time  the  action  is 
commenced.  This  complaint  does  not  show  this, 
but,  If  it  states  a  cause  of  action  at  aH,  shows 
that  it  existed  more  than  four  years  before  the 
conunencemoit  of  the  suit,  and  for  that  reason 
the  complaint  is  dearly  bad." 

The  vice  of  sodi  a  pleading  is  strikingly 
appafent  in  the  case  at  bar  In  the  fact  dis- 
closed by  the  evid^ce  that,  of  the  el^t  de- 
fendants, only  three  were  actually  rtodthold- 
ers  when  this  snit  was  commoiced,  and  that 
at  that  time  their  combined  holdings  aggre- 
gated only  80  oat  of  the  860  shares  \xpon 
which  the  suit  Is  based. 

[4]  Plaintiff  insists  that  the  snrreuder  of 
their  stock  to  the  corporation  was  a 'viola- 
tion of  section  4669,  L.  O.  L.,  and  void,  and 
that  therefore  they  are  still  the  owners  of 
the  stock  so  surrendered.  Tbere  might  be 
some  merit  in  this  contention  if  the  bank  had 
permanently  retired  such  stock  upon  Its 
surrender;  hat  the  record  dlscloees  that  It 
was  subsequently  reissued,  being  sold  to 
other  persons,  and  that  the  very  directors 
who  turned  the  bank  and  its  assets  over  to 
the  superintendent  of  banks  held  their  office 
and  acted  as  stockholders  by  virtue  of  their 
subsequent  holding  of  some  of  this  very  stock. 

We  come,  then,  to  a  discussion  of  the  sec- 
ond and  third  points,  which  are  so  related  as 
to  be  better  considered  together.  The  com- 
plaint does  not  plead  the  taking  of  an  ac- 
count and  determination  of  the  total  unpaid 
debts  of  the  bank,  nor  does  it  allege  that 
there  has  been  any  computation  or  deter- 
mination of  the  amonnt  ratably  necessary  to 
be  collected  upon  each  share  of  unpaid  stock 
to  raise  an  amount  suffldent  to  pay  such 
debts.  In  Bash  v.  Gartwrlght,  7  Or.  329,  we 
note  the  following: 

"But.  upon  the  other  hand,  we  find  that  there 
are  many  cases  In  which  it  has  been  held  tiuit 
the  remedy  is  In  equit?.  where  the  rights  of  the 
corporation,  the  stockholders,  and  creditors  can 
all  be  adjusted  in  one  suit  upon  the  principlei  of 
equality  and  Justice.  And  as  the  views  presented 
in  these  cases  reconmiend  themselves  to  our  con- 
sideration as  the  most  reasonable  and  approjffi- 
ate,  we  have  concluded  to  adopt  them.** 

In  Harria  v.  First  FarifOi  In  Dorchester,  23 
Pick.  (Mas&)  112,  which  is  dted  with  approval 
In  Bush  V.  Cartwright.  sapra,  is  found  tbe 
following  language : 

"If  actions  at  law  will  lie,  •  •  •  suits  dul7 
be  multiplied  to  tax  indefinite  extent.  Bkch  UU 
holder  or  other  creditor  must  have  his  sepsitte 
suit,  and  each  stockholder  must  be  sued  separate- 
ly.  Again,  suits  between  stockholders  to  adjuBt 
uielr  oontribntlons  would  be  interminable.  If  i 
creditor's  demand  he  larser  than  the  saoaat  d 
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itDck  omecl  1>7  U17  od^  lie  niii«t  han  Mreral 
Boit*  acalut  aeTeral  IndiTldiialfl  on  the  same 
cause  of  actioii,  or  lose  a  part  of  his  jaat  de- 
mand. If  any  one  stockholder  owned  more  stock 
than  was  needed  to  meet  any  one  claim  made 
upon  him,  h*  woaM  be  liable  to  sereral  salts." 

In  Hodges  A  WUson  t.  Silver  Hlli  Min- 
ing Co.,  9  Or.  200,  this  court,  BpeaUng  by 
Mr,  Chief  Justice  Lord,  says: 

"To  the  extent  of  the  stock  subscribed  and  un- 
paid, each  stockholder  Is  liable  for  tbe'lndebted- 
ness  of  the  corporation.  It  Is  a  several,  distinct, 
and  limited  liability,  as  to  which  each  stocldtold- 
er  stands  alone.  Irrespective  of  the  amount  for 
whicli  others  are  liable,  except  that,  if  he  pays 
more  than  fats  proportion  of  such  debts,  he  may, 
as  in  other  cases,  have  contribution  from  his  co- 
share  holders.  In  the  absence  of  any  lefrislation 
providing  for  the  enforcement  of  this  Uabllityt 
the  implication  of  law  is  that  the  common  law 
would  BDppIy  a  remedy.  Our  predecessors,  how- 
ever, conceived  that  the  remedy  in  equity,  where 
the  rights  of  the  corporation,  the  stockholders, 
ind  creditors  coold  all  be  adjusted  in  one  suit, 
apon  principles  of  equality  and  justice,  would  be 
more  appropriate,  adopted  the  remedy  in  equity 
for  the  enforc^ent  of  sach  liabilities.  Bush  v. 
Cartwr^ht,  7  Or.  820.  •  •  •  The  amount 
of  atock  subscribed  and  unpaid  of  each  stock- 
bolder  is  more  than  sufficient,  many  tiToes,  to  liq- 
uidate the  amount  of  the  judgment  against  the 
corporation.  That  fiact,  however,  would  not 
make  It  less  oppressive  in  principle  to  select 
some  one  of  the  number  of  defendant  stockhold- 
en,  and  compel  him  to  liquidate  the  judgment, 
becaube  the  amount  of  such  jndgment  did  not 
exceed  tiie  amount  of  Ms  stock  subscribed  and 
not  paid  in,  as  claimed  in  the  argument.  It 
w^ms  to  us  such  a  theory  would  frostrate  some 
of  the  principal  objects  for  which  the  remedy  in 
equity  was  adopted,  among  which  was  that  to 
atable  the  court  to  order  ench  contribution 
uwRint  each  atoc^otdera  as  would  be  equitable 
to  riiae  the  money  to  pay  such  claim.  O^is 
mode  secures  the  payment  of  the  indebtedness 
ratably,  fixes  according  to  the  liability  the  bur- 
dens of  such  payment,  and  avoids  the  necendty 
of  a  Bvltiplidty  of  saitk." 

In  Brondage  v.  Mon.  O.  &  S.  M.  Co.,  12 
Or.  822.  824,  7  Pac.  814,  816,  the  same  emi- 
nent jurist  mya: 

mht  Constltatfon  provides  that  the  stock- 
bolders  of  all  corporaBona  and  joint-stock  com- 
panies shall  be  liable  for  the  indebtedness  of  said 
corporation  to  the  amount  of  their  stock  sub- 
Rribed  and  unpaid,  and  no  more.'  *  *  *  By 
this  section  the  liability  of  stockholders  of  a 
corporation  Is  limited  to  the  amount  of  their 
■tock  aubscrlbed  and  unpaid;  and  the  remedy 
to  mforce  this  Usbility.  It  has  been  held,  Is  In 
equity,  where  the  rights  of  the  corporation,  the 
■tockholders.  and  all  the  creditors  can  be  adjust- 
ed in  one  suit.  Ladd  v.  Gartwright,  7  Or.  820 ; 
Hodgea  V.  Silver  Hill  M.  Co.,  9  Or.  200.  •  •  * 
The  liability,  therefore,  of  the  stockholders  up- 
M  their  nnpaid  subscription  to  the  capital  atock 
J|«DK  a  trust  fund  In  equity  for  the  payment  of 
the  debts  of  the  corporation,  all  the  cremtors  are 
entitled  to  share  in  it.  As  a  result  of  this  doc- 
Mne,  the  general  proposition  Is  well  snatalned 
IV  the  authorities  that  a  judgment  creditor  of 
the  corporation,  who  has  exhausted  his  remedy 
>t  law,  may  maintain  a  suit  in  equity  in  his  own 
jielialf,  and  in  behalf  of  sueb  other  creditors  of 
m  corporation  as  may  unite  to  befHMne  nartlM 
*uh  him.  against  the  corporation  and  its  de> 
'mQiient  stockholders,  and  nave  a  decree  that  an 
■ccoont  of  the  assets  and  debts  of  the  corpora- 
Hon  be  taken,  and  that  the  stockholders  pay  In 
Ufl  account  for  so  mudi  as  may  be  due  from 
uem  respectively  to  the  corporation  on  account 
n  their  capital  atodt.  a»  will  be  suffident  to  pay 


the  debts  represented  by  plaintiff  and  such 
other  creditors  as  may  join.  *  *  *  When  the 
object  of  the  bill  is  to  settle  or  wind  up  the  af- 
fairs of  the  corporation  which  is  ineolvent,  and 
it  becomes  necessary  to  ascertain  the  whole 
amount  of  the  indebtedness  and  to  whom  due, 
and  also  who  are  liable  to  contribute  upon  their 
untmid  stock  subscriptions,  the  necessity  of 
bringing  the  suit  in  the  name  and  for  the  bene- 
fit of  all  the  cnditors  of  the  corporation,  and 
against  all  the  atoekholders  ftnmd  within  the 
jurisdlcUtni,  ia  conceded." 

[1]  Btferrlng  to  tlie  oplnloD  lust  quoted, 
pLalntlft  InsiBtB  that  this  la  not  a  winding- 
np  stilt,  but  almply  a  proceeding  to  collect 
a  d^  due  to  the  corporatlwi.  We  cannot 
agree  vltb  tbla  po^ttloii,  for  It  appears  from 
the  ailegatlona  of  the  complaint  that  the 
debts  ot  the  Iwnk  are  neari^  1100,000,  that 
its  entHe  assets  do  not  exceed  $10,000,  and 
that  it  is  neeessary.  In  order  to  pay  the 
debte  of  the  bank,  to  enforce  the  individual 
liability  of  the  stockholders.  In  addlttoii  to 
these  condlttoas,  the  allegations  of  para- 
graph 4  of  the  complaint  are  as  f(^ows: 

"That  on  or  about  the  18th  day  of  December, 
1911,  plaintiff,  upon  examination  of  said  Ameri- 
can Bank  &  Trust  Company,  in  bis  capacity  as 
superintendent  of  banks  of  the  state  of  Oregon, 
found  the  same  to  be  Insolvent,  and  thereupon, 
on  aold  day,  said  bank  placed  its  bu^ess  and 
assets  under  the  control  of  plaintiff  to  be  liqui- 
dated, by  posting  a  notice  on  Its  door  as  follows: 
'This  bus  Is  in  the  hands  of  the  superintendent 
of  banks.*  And  the  board  of  directors  of  said 
bonk  in  writing  requested  s^d  plaintiff  to  take 
charge  of  the  same,  and  immediately  an  execu- 
tive officer  of  said  bank  notified  plaintiff  of  such 
actiouj  Deraonally  and  in  person,  and  delivered  to 
plainuff  the  said  writtm  request  of  said  board 
of  directors ;  and  upon  said  action  of  sold  bank, 
and  the  written  request  of  its  board  of  directors, 
plaintiff  took  possession  of  all  of  the  assets, 
property,  and  affairs  of  said  banking  corpora- 
tion, and  ever  since  said  day  has  been  and  now 
is  in  poflsessiou  of  said  banking  corporation  and 
of  all  of  its  property  and  assets  of  every  kind 
for  the  purpose  of  liquidating  and  settling  up  its 
business,  and  is  proceeding  with  said  liquidation 
and  settlement,  and  In  the  collection  of  all  money 
and  of  all  credits  due  and  to  become  due  to  the 
said  corporation,  and  paying  its  UabUltiea  so 
far  OS  funds  are  realised  theroCor." 

It  follows  that  this  proceedlnt  ts  merely 
a  st^  in  the  process  of  winding  np  the  af- 
fairs of  the  corporation,  and  does  not  bear 
any  likeness  to  the  case  of  a  creditor  sedc- 
ing  to  recover  ids  dalm  against  a  deliniinent 
stockholder. 

W  In  Lane's  Appeal,  105  Fa.  4ft,  61  Am. 
R^.  160,  which  appears  to  be  a  leading  case 
upon  this  question,  we  find  the  doctrine  ex- 
pressed thus: 

"Now  it  is  manifest,  upon  the  plainest  prlnd- 
plfs,  that  in  the  case  of  an  Insolvent  corporation, 
all  of  whose  assets  are  exhanated,  except  its  un- 
paid capital  stock,  there  con  be  no  recovery 
against  a  delinquent  stockholder  until  a  call  or 
assessment  has  been  made  upon  binci  fixing  the 
amount  be  Is  required  to  pay.  Prior  to  Insolven- 
cy this  might  be  done  by  the  corporation,  it  it  is 
Dot  disabled  by  the  special  terma  of  the  sub- 
scription contract.  But,  wheq  insolvency  and 
exhaustion  of  assets  exist,  the  unpaid  capital  Is 
not  available  to  any  one  creditor  la  sattnlaction 
of  his  debt,  because  then  the  whole  amount  of 
the  unpaid  capital  is  a  trust  fund,  which  does 
not  belong  to  the  corporatioii,  bet  to  the  whole 
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biody  ot  iHa-  credUon. '  Hence,  whether  the  pto- 
ceeaing  originates  In  the  Dmne  of  one,  or  of  sev- 
eral, or  of  all,  the  creditors,  the  result  la  the 
same  in  each.  The  capital,  when  recovered,  in- 
nres  to  the  benefit  of  all,  and  must  be  distributed 
among  all  ratably.  Before  any  recovery  can  be 
bad  in  such  proceedings,  no  matter  of  what  par- 
ticular form,  there  must  be  on  assesEiment  made 
by  a  competent  authority.  The  necessity  for  an 
assessment  arises  from  the  consideration  that 
only  so  much  of  the  unpaid  capital  can  be  called 
in  as  ia  required  for  the  payment  of  the  unsaC- 
ished  debts.  If  the  whole  unpaid  capital  is  not 
required,  the  whole  cannot  be  called.  In  order 
to  ascertain  how  much  is  required,  there  must 
be  an  account  of  debts,  assets,  and  nnpaid  capi- 
tal taken,  and  then  a  decree  for  an  assessment 
of  the  amount  due  by  each  stockholder.  Thus 
in  Mann  v.  Pentz,  3  N.  X.  423,  the  court  said: 
'This  liability  [for  unpaid  capital]  is  only  incur- 
red when  the  capital  ^aid  in  is  not  sufficient  to 
satisfy  the  debts  against  the  corporation,  and 
then  only  to  an  amount  sufficient  to  satisfy  such 
debts.  It  is  therefore  necessary  that  an  account 
of  the  assets  and  of  the  debts  should  be  taken, 
of  the  amount  of  capital  remaining  unpaid  upon 
the  shares,  and  the  amount  unpaid  by  each 
stockholder,  in  order  that  they  may  be  made 
equally  Hable.'  *' 

In  Myers  v.  Seetey,  10  Nat  Bankr.  B.  411, 
Fed.  Cbs.  No.  9.904.  It  Is  said: 

"Bills  by  creditors  who  have  judgments  against 
ft  corporation  have  been  anstained  against  the 
corporation  and  its  stockholders ;  said  hills  being 
framed  in  the  name  of  the  judgment  creditors 
and  of  all  others  who  may  choose  to  come  in  and 
be  made  parties  thereto.  In  such  cases  the  de- 
cree has  been  for  an  account  to  be  taken  of  the 
debts  and  assets  of  the  corporation,  for  the  ap- 
pointment of  a  receiver,  to  whom  the  stockhold- 
ers and  officers  are  ordered  to  pay  and  account, 
respectively,  for  so  much  of  the  assets  and  capi- 
tal stock  as  are  necessary  to  pay  the  debts  due 
to  the  creditors;  the  assets  thus  collected  and 
received  to  be  applied  by  the  receiver  in  dis- 
charge of  the  debts.  The  reason  of  that  rule  Is 
that  the  unpaid  subscriptions  are  assets  applica- 
ble to  the  payment  of  corporate  debts  whidi  the 
corporate  authorities  may  call  in  for  corporate 
purposes.  If  there  are  adequate  assets  other 
than  said  calls,  then  the  creditor  has  no  legal 
or  equitable  right  to  insist  upon  such  calls.  Pri- 
marily, the  amount  due  on  subscriptions  ia  a 
debt  to  the  corporation  which  It  alone  can  en- 
force, and  nnless  the  corporation  is  without  oth- 
er assets  to  meet  its  obligations,  and  fails  to 
make  the  needed  calls,  creditors  cannot  interpose. 
When  the  facts  Justify  their  interposition,  an  ac- 
count of  assets  and  debts  should  be  taken,  in 
order  that  it  may  be  known  what,  if  any,  calls 
should  be  made.  No  further  call  should  be  made 
than  what  is  sufficient,  together  with  the  other 
assets,  to  meet  all  debts;  for  the  bill  by  credi- 
tors cannot  reach  beyond  the  satisfaction  of  their 
demands.   They  have  no  other  equity." 

These  authorities  not  only  repr^ent  the 
doctrine  upheld,  as  we  think,  by  the  weight 
of  authority,  but  are  supported  by  aouod 
reason  and  the  fondameutal  principles  of 
equity.  The  allegations  of  the  complaint  dis- 
close a  corporation  In  a  condition  of  hope- 
leas  insolvency.  For  this  reason  it  was 
voluntarily  turned  over  to  the  superintend- 
ent of  banks,  and  every  proceeding  which  he 
Institutes  is  a  step  in  the  process  of  wind- 
ing up  its  affairs.  He  cannot  proceed  In 
the  manner  undertaken  here.  If  he  could, 
he  might  secure  Judgments  far  in  excess  of 
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the  demands  of  the'  aeMton  iA  whose  be- 
half he  sues,  and  to  whldi  no  rules  of  eqnl- 
ty  or  justice  entitle  him.  Much  was  said 
in  the  argumrait  as  to  the  case  of  Sai^nt 
T.  American  Bank  &  Trust  Ck>.  et  aL,  1&4 
Pac.  769,  as  having  a  conbcdling  influence 
upon  the  conclusions  to  be  reached  In  this 
case;  but  the  history  of  the  two  is  so  wide- 
ly different  as  to  render  the  former  of  prac- 
tically no  value  In  the  determination  of  the 
QuestloDs  here  considered. 

The  suit  Is  ttierefore  dismissed^  wtOumt 
prejudice  to  any  further  proceedins  not  in- 
consistent with  the  views  herein  expressed. 

MOORS,  O.  J.,  and  BUBNanr  and  HAB- 
BIH,  JJ^  concur. 


BKOW  V.  WRIGHT  et  iL    (No.  2857.) 

(Supreme  Court  of  Utah.    Nov.  23,  1916.) 

1.  COBPORATlONS  «=»140— TUHSFEB  OF  STOCK 
Cebtificate— ^TiTUB  or  HOUtBB. 

Where  shares  of  a  corporation  are  offered 
for  sale  the  person  named  in  the  certificate, 
an  intending  purchaser  is  not  required  to  look 
beyond  the  recitals  of  the  certificate  in  regard 
to  his  title  or  the  eqnitiea  at  Che  corporaDon, 
or  to  suspect  fraud  in  the  issuing  of  the  sharei 
where  all  seems  fair  and  honest 

[Ed.  Note.— For  other  cases,  see  CTorpors- 
tions,  Cent  Dig.  H  639-646;  Dec  Dig.  <8=» 
149.] 

2.  OOSPOU.TIONS  «s»129-^rKA.iraraB  or  Stock 
Cbbtoicatb—Siattttb. 

In  view  of  Comp.  Laws  1007,  t  830.  pto> 
Tiding  that  stock  shall  be  deemed  personal 
property,  and  the  delivery  of  a  stock  certificate 
of  a  conioration,  together  with  a  written  trans- 
fer of  the  same,  signed  by  the  owner,  to  a  bona 
fide  purchaser  or  pledgee  for  value,  shall  be 
deemed  a  sufficient  transfer  of  the  title  aa 
against  any  creditor  of  <the  transferor  and  ill 
other  persons  whomsoever,  a  recital  on  a  cer- 
tificate of  stock  that  It  was  "transferable  only 
on  the  books  of  the  company  by  indorsement 
hereon  and  snrrender  of  this  certifiicate."  did 
not  preclude  or  restrict  the  right  to  otherwlee 
sell,  transfer,  or  pledge  the  certificate  by  in- 
dorsement and  defivery. 

[Ed.  Note.— For  other  cases,'  see  Corpora- 
tions, Cent.  Dig.  M  479.  430.  482,  492;  Dec* 
Dig.  «=>129.1 

8.  OOBFORATIORS  •9>141— "OWNBt"— TlAITS- 

FEE  or  Stock  CDmnoAn  —  Bstofpsl  to 

Dent. 

In  Comp.  Laws  1907,  |  830,  the  word 
"owner,"  meaning  not  only  the  actual  and  legal 
owner,  but  also  the  apparent  owner  named  on 
Uie  face  ot  the  certificate  and  the  holder  there- 
of in  the  regular  course  of  baslness,  the  de- 
fendant corporation  is  estopped  to  deny  the 
ownership  of  a  stock  certificate  issued  in  name 
of  other  defendant  aa  against  plaint^  who  took 
it  as  collateral  security  without  notice  ot  de- 
tect in  title.1 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tiona.  Cent.  Dig.  <  477;  Dec  Dig.  «s>141. 

For  other  definitions,  see  Words  and  Phrtset, 
First  and  Second  Series,  Owner.] 

4.  CORFOBATIONS  €=j125— TBARSFKB  OF  STOCX 

—  Cebtifioate  —  Statutb  —  "Wbittbit 

Comp.  Laws  1907,  |  880,  providing  for  t 
"written  transfer"  of  stock,  is  satisfiea  by  in- 
dorsement and  delivery  of  the  certificate  of 


^^sMat  other  oas«l  set  same  topic  and  KET-NUHraE  la  aU  Kir-Numbsred  Dlfasts  oad  Indens 
>Xtindt  T.  Ban^  »  Utab,  Mv  W  Pae.  W. 
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Dtoek  aloBt.  -mid  tt  ImhA  br  •  ndtel  lq  » 
note  of  an  tBsignmeDt  and  tranuw  oz  the  cer- 
tificate as  ebyateral  Bectirlty. 

[Ed.  Note.— For  other  caset,  see  Corpora- 
tiona.  Out.  Dig,  H  -470-478,  477;   Dee.  Dig. 

5.  GoBP(«ATioN8  «3Bl49— ^Eumm  or  SrooK 
— CEarmoATB— Nonoi. 

Althooth  that  the  aaiinior  of  a  certUicate 
of  stock  as  collateral  secranty  objected  to  hav- 
inr  the  tnuiafer  to  his  assiKnee  made  on  the 
books  of  the  corporatfon  as  provided  in  the 
certificate  may  have  been  a  suiplciona  circa  m- 
Btance.  it  alone  was  not  sufficient  cause .  of 
inqidi7  to  overthrow  other  evidence,  support- 
ing a  finding  of  bona  fldes  on  part  of  assignee. 

[Ed.  Note.— For  other  cases.  Bee  Corpora- 
tions, Out.  Dig.  II  089-646:  Dec  Dig.  ^ 
149L] 

Appeal  tram  DUtriot  Obort,  Salt  Lake 
County ;  F.  O.  LoofbOBTOW*  Jndgtt. 

Action  br  W.  I.  BiDwn  atfUaflt  ^nuwM 
Wrigbt.  Jr.,  and  otben.  JndgmaQt  for  plaSn- 
tlff,  and  defbndaot  NepU  Irrigation  Com- 
pany appeals.  AfiUnned. 

Tbnrman,  Wedgwood  &  Irrlne,  of  Salt 
Lake  City,  for  appellant  W.  H.  Bramel,  of 
Salt  Lake  City,  for  respondent. 

STBAIJP,  C.  J.  For  91,600  loaned  by  the 
plaintiff  to  the  defendants  TbomaB  Wright, 
Jr.,  and  Clara  M.  Wrigbt,  they,  In  April,  1912, 
executed  and  delivered  to  talni  their  promiS' 
ury  note.  To  secure  its  payment  Thomas 
Wright,  Jr.,  at  the  same  time,  indorsed,  trans- 
ferred, and  delivered  to  the  plaintlfC  this 
certificate  of  stock : 

"No.  42&  40)4  Shana. 

"The  Mephi  Irrigation  Oompauy, 
"Incoiporated  noder  the  Laws  of  Utah 

Territory. 

"Nephi.  Utah.  May  Sd,  1888. 
"This  certifies  that  Thomas  Wright.  Jr.,  is 
entitled  to  forty  and  one-quarter  shares  in  the 
capital  stock  of  tiM  Nvpii  Irrigadmi  Company, 
tratisferable  only  on  the  books  of  the  company 
by  indorsement  hereon  and  surreoder  of  this 
certificate.  Wm.  H.  Warner,  President 

"Thomas  Ord,  Secretary." 

The  note  also  recites  that  the  certificate, 
folly  described,  is  given  as  security  for  its 
payment,  and  contains  the  osoal  provisions 
for  sale  on  default  of  payment  of  the  princi- 
pal or  Interest  This  action  Is  brought  to 
recover  on  the  note  and  to  foreckise  on  the 
certlflcate. 

On  allegations  that  the  defendant  the  ITephl 
Irrigation  Company  asserts  a  groundless,  but 
hostile,  claim  or  Interest  in  and  to  the  cer- 
tificate, It  was  made  a  party.  It  answered, 
aUeglng  that  it  In  1888,  Issued  the  certificate 
to  Thomas  Wright,  Jr.,  which,  In  July  of  that 
rear,  was,  on  Its  books,  surrendered  an& 
tranaferred;  bat  that  thereafter  Thomas 
Wright  Iji  some  manner  unknown  to  the 
company  surreptitiously,  wrongfully,  and 
frandnlently,  and  without  Its  knowledge  or 
consent  obtained  possession  of  it.  In  anotb- 
^  paragraph  the  company  alleged  tliat  upon 
t  sale  of  the  certificate  by  Thomas  Wright, 


f fit  to-onei  Soaeiib  WrliM  the  qart^kfito  vas 
sarrendered  to  tbe  posaBajoy,  .uid  ttut  afto* 
a  transfer  of  It  09  .its  books  it  was  lost  or 
stolen,  bat  that  tb«  osnvany  bad  no  knowt 
edge  (tt  Infonnatton  as  to  how  tt  tbereafter 
came  into  tbe  poaaesslon  of  Thomas  Wrigbt, 
Jr.  It  was  thus  averred  that  TluHnaa 
Wright,  Jr.,  at  tbe  time  ttf  tbe  Indorsement 
and  tranaCer  of  tbe  cwttficate  to  tbe  plalnr 
tiff,  was  not  the  legal  owner  or  lawful  ludder 
tbmof,  of  wUcb  tbe  plaintiff  bad  notice  and 
knowledge,  and  hence  was  not  an  innocent 
pordutser  or  pledgee.  These  allegations  were 
dwted  by  tbe  plaintiff,  as  well  as  by  tbe  de* 
fendaats  Thomas  and  Clara  Wrigbt,  wbo  dl4 


not  oootfst  bnt  confOssed,  plaintiff's  cause. 

Tbe  case  was  tried  to  the  court  wbo 
found  tbe  Issues  in  favor  of  the  ^alntlff. 
Among  other  things,  tbe  court  found  that  In 
May.  18S0,  the  irrigation  company  issued  and 
delivered  to  Tboqias  Wright  Jrn  Uw  certlfl- 
cate idedged  by  bim,  and  that  tbe  conmany, 
in  July  of  tbat  ywr,  without  jths  preaenta- 
tloD,  or  surrender,  or  Indorsement  of  tbe  cer- 
tificate and  without  tbe  knowledge  or  om- 
sent  ot  Thranas  Wright^  Jr.,,  made  an  entry 
on  its  stub  books  tbat  the  certificate  had 
been  surrendered,  bnt  that  until  Indorsed 
and  delivered  to  tbe  jOaintiff  In  1912,  Thomas 
Wright,  Jr.,  at  no  time  bad  indorsed,  txans- 
ferredt  or  surrendered  tbe  certlflcate  to  sny 
one.  and  bad  and  maintained  tbe  exclusive 
possession  aM  omtroL  over  tt  Tbe  court 
also  found  tliat  Thomas  Wright  Jr..  from 
the  summer  of  1889  until  be  pledged  tbe  cer- 
tlflcate In  1912,  bad  not  used  any  of  tbe  wa- 
ter refireaented  tbe  certificate;  tbat  no 
notice  was  0ven  blm,  nor  any  request  made 
of  him,  to  pay  any  charges  or  assessments, 
but  tbat  Joseph  Wright  paid  all  of  the 
charges  and  assessments  against  the  certifi- 
cate issued  to  him  In  Uen  of  that  of  Thomas 
Wright's,  and  tbat  Jos^h  Wright  bad  and 
enjoyed  the  use  of  all  of  tbe  water  represent- 
ed by  it ;  that  Thomas  Wrigbt  Jr.,  in  the 
fall  of  1888,  learned  tbat  tbe  company  had 
issued  a  certificate  to  Joseph  Wright  for  the 
identical  stock  represented  by  his  certificate, 
and  that  Joseph  Wrigbt  claimed  tq  be  the 
owner  thereof,  but  that  neither  the  company 
uor  Thomas,  nor  Joseph  Wright,  took  any 
steps  to  ascertain  or  determine  tbe  conflict- 
ing claims.  The  court  however,  found  tbat 
as  to  this  the  plaintiff  bad  neither  knowledge 
nor  notice  of  any  claim  or  right  of  any  one, 
except  tbat  of  Thomas  Wright  Jr.,  In  and  to 
the  certificate;  that  he  relied  on  the  certifi- 
cate in  the  name  and  in  the  possession  of 
Thomas  Wright  Jr.,  and  believed  that  it  was 
what  It  on  its  face  n^reaeuted,  and  that 
Thomas  Wright,  Jr.,  was  the  lawful  owner 
and  holder  thereof,  and  hence  found  that  the 
plaintiff  was  an  innocent  purchaser  or  trans- 
feree for  value  in  good  faith,  and  without  no- 
tice or  knowledge  of  any  defect  or  infirmity 
of  title  In  Thomas  Wright  Jr. 
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Upon  the  tan»  tliat  Thtnaas  Wilgbt.  St., 
ftawliileiiUy  or  aarrepUtlouBljr,  or  wnmcfid- 
ly,  obtained  possession  of  the  certlflcatef  or 
that  he  had  woM  It  to  Jos^  Wrlcht,  the 
court  fonnd  Against  tbs  onnpanr  and  In  fa- 
vor of  the  plaintiff.  Indeed,  there  was  little, 
if  any,  erldmoe,  to  support  such  allegations. 

Upon  tiiese  flndlnga  the  court  readied  the 
ooncluslrai  that  the  idalntlfl  had  ft  valid  lien 
on  the  certificate  so  Indorsed  and  transferred 
to  him  by  Thomas  Wright,  Jr.,  directed  a 
sale  thereof,  and  the  proceeds  to  be  applied 
on  the  note,  and  the  snrplns,  If  any,  to  be 
yielded  over,  not  to  Thomas  Wright,  Jr.,  but 
to  the  Irrigation  company.  This,  on  Uie  the- 
ory that  as  betveen  the  plalntifl,  an  Innocent 
purchaser  or  transferee  for  value,  and  the  Ir- 
rigation comp&nj  the  latter  was  estopped 
from  denying  title  and  ownership  In  Thomas 
WrliJit,  Jr.,  but  that  as  between  the  Irriga- 
tion company  and  Thomas  Wright,  Jr.,  the 
latter,  by  reason  of  laches  and  the  statute  of 
limitations,  lost  his  right  to  assert  against 
the  Irrigation  company  any  <Aalm  or  Interest 
in  or  to  the  certificate.  Judgment  was  enter- 
ed accordingly,  from  which  the  irrigation 
company  prosecutes  this  appeal. 

[1]  It  is  claimed  that  the  plaintiff  was  nei- 
ther an  innocent  nor  rightful  holder  or  pur- 
chaser of  the  certificate,  for  the  reason  that 
had  he  examined  the  books  of  the  company, 
as  it  is  urged  he  ought  to  hare  done,  it  would 
have  been  disclosed  that  Thomas  Wright,  Jr., 
was  not  the  owner  nor  lawful  holder  of  the 
certificate  when  he  indorsed  and  transferred 
It  to  the  plaintiff.  But  the  plaintiff  was  not 
regnlred  to  examine  the  books  of  the  com- 
pany to  ascertain  the  validity  of  the  transfer. 
Where  shares  of  a  corporation  are  offered  fbr 
sale  by  the  person  named  in  the  certificate, 
an  Intending  purchaser  Is  not  required  to 
look  beyond  the  redtahs  of  the  certificate  In 
regard  to  his  title  or  the  equities  of  the  cor- 
poration, or  to  suspect  fraud  In  the  Issuing  of 
the  shares  where  all  seems  fair  and  honesft. 
10  Cyc.  634. 

[2]  Because  on  the  face  of  the  certificate 
It  was  stated  that  it  was  "transferable  only 
on  the  books  of  the  company  by  indorsement 
hereon  and  surrender  of  this  certificate," 
It  Is  claimed  that  title  thereto  could  not 
rightfully  be  transferred  in  any  other  man- 
ner ;  and  as  the  certificate  was  not  so  trans- 
ferred, it  Is  urged  that  the  plaintiff  acquired 
no  right  therein.  That  such  redtals  do  not 
preclude  or  restrict  the  rl^t  to  otherwise 
sen,  transfer,  or  pledge  the  certificate  by  In- 
dorsement and  delivery  has  often  been  held. 
National  Bank  of  the  Pacific  v.  Western  Pa- 
cific By.  Co.,  157  OaL  073,  108  Fac.  676,  27 
L.  B.  A.  (N.  B.)  98r,  21  Ann.  Cas.  1891:  Moi^ 
lis  T.  HuBsong  Dyebig  BCach.  Go.,  81 N.  J.  Bq. 
S06,  86  Atl.  1026;  Nicollet  National  Bank  v. 
Olty  Bank.  88  Minn.  85,  86  N.  W.  sn>  8  Am. 
St  Bep.  643;  O'NeU  V.  Wolcott  mning  Co.  et 
aL,  174  Fed.  88  0.  a  A.  809,  27  U  B.  A. 
(N.      200;  Qray  v.  Fankbanser,  58  Or.  428. 


118  FM:  146;-  HiapledM  Bank  ^Kandiod,  t 
Idaho,740.  71FBc.U9,67L.B.A.656.  Aai 
then  we  have  a  statute  (Comp.  Taws  1907,  | 
33(9.  whKih  provides: 

"Stock  shall  be  deemed  personal  property, 
and  thft  delivsiy  of  a  stock  certificate  of  a  cot- 
poration,  together  with  a  written  transfer  of 
the  some,  signed  by  the  owner,  to  a  bona  fide 
purchaser  or  pledgee  for  valae,  shaU  be  deemed 
a  sufficient  transfer  of  the  title  as  against  uj 
creditor  of  the  transfsnr  and  all  other  penou 
whosoever."  etc. 

TtOs  statute  cannot  be  cnrtaHed  by  a  is- 
dtalln  the  cerdficateL  National  Bank  of  the 
Padflc  V.  Western  Padflo  By.  Ga.  supra. 

{S]  Because  the  statute  says  *^rigned  by 
the  owner"  it  is  claimed  that  no  one  otbo- 
than  the  actual  and  lawful  owner  of  the 
certificate  could  legally  or  rltfbtfully  confer 
any  title  to  another,  and,  as  Thomas  Wright, 
Jr.,  wtaen  he  indorsed  and  tnuufttxed  the 
carttficatB  to  the  plalntifC.  woe  not  the  real 
owner  at  the  cwtlflcate,  ttie  plaloUff  acqnlp- 
ed  no  right  therein.  So  couBtruing  the  stat- 
ute, a  bona  flde  purchaser  fbr  value  can  ac> 
quire  title  only  from  the  real  or  actual  owner 
or  his  duly  authnrlKd  agent   Budi  a  ooa- 
Amctlni  renders  the  principle  of  caveat 
emptor  to  Its  full  extent  aK>Ucable  to  an 
sales  and  deliveries  of  stock  certificates,  the 
same  as  it  Is  aivUcable  to  chattela  ^e  an- 
thoritles  hold  that  stock  certificates  ore  a 
peculiar  kind  of  property,  and  wtiite.  strict- 
ly BQe&klng,  not  negotiable  as  commercial 
paper,  yet  are  treated  and  dealt  with  slnd- 
lariy  to  audi  paper.  National  Oity  Bonk  oC 
Ghicago  V.  Wagner,  216  Fed.  473, 1^  a  0.  A. 
683:  Unioa  Ttnst  Oo.  t.  <»iv>er,  214  N.  T. 
S17,  108  N.  X.  809:  National  Safe  Deposit 
Oo.  T.  Hlbba,  229  U.  8.  8ftl,  88  Bap.  Ot  8ia 
57  L.  Bd.  1241;  Busaell  r.  American  BeU 
Telephone  Go^  ISO  Mass.  467,  62  N.  S.  7B1; 
Utchfield  T.  Henson  OU  Co.  (OkL)  IBT  Faa 
187.  We  do  not  think  It  was  tntsnded  by 
tlie  statute  to  destroy  this  doctrine.  "Own- 
er," OS  used  in  the  statute,  means  not  only 
the  actual  and  legal  owner,  but  also  tt»  ap- 
parent owner  named  and  designated  as  such 
on  the  face  of  the  certificate  and  the  bolder 
tti««of  in  due  and  regular  oourae  at  bud- 
nees.  Any  other  view  renders  stock  certifi- 
cates mere  chattels,  and  subject  to  ttie  tidi- 
est extent  to  the  ^indi^  of  caveat  emptor. 
UndOT  the  facts  aa  found  the  appelant  Is 
estopped  from  disputing  the  ownership  of 
the  oertlflcate  In  Thomas  Wright,  Jr.  Mnndt 
T.  Bank,  35  Utah,  90.  99  Poa  464,  136  Abl 
St  B^  1028;  Telegraph  Oa  r.  Davoiport 
97  U.  S.  369,  24  L.  Ed.  1047,  and  other  Cases 
heret<tfore  dted. 

(4]  It  la  also  urged  that  under  the  Btatuts 
to  make  a  viUld  aaalgnnirat  and  transfer  re- 
quires a  written  transfer  signed  by  tba  tmtt- 
er,  and  Uiat  a  mne  indorsement  and  de- 
livery of  the  oertlflcate  la  not  anch  a  vrittoi 
transfer  within  the  meaning  of  the  statnteL 
We  think  this  untenable^  Bank  of  Cnlloden 
V.  Bank  of  Fonyth,  120  Oo.  576,  48  S.  B.  226^ 
lOe  Am.  St  Bepk  116;  Oook,  Ooxp^  H  376- 
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S80.  Bciddea»  the  note  slgaed  Tbomu 
Wrl^  Jr^  its^  nicUe*  tn  ■wigniwnt  and 
tranafer  of  tbe  oeitLflente  for  ooUitenl  ee- 

curlty. 

[f]  Lastly,  It  Is  alM  urged  tbat  the  idatai- 
tlff  WEB  not  a  bona  fide  parchaser,  and  was 
pat  upon  Inquiry  as  to  the  Talldlty  of 
TluNDas  Wrlcbt's  title  and  glren  notice  4tf 
some  InSrmity  or  defect  in  his  title  because 
tbe  plalntm  did  not  bare  a  transfer  niade 
an  the  books  of  the  company,  for  the  reason, 
aa  testlfled  to  by  hln.  that  Thomaa  Wright, 
Jr.,  objected  to  it,  and  Btated  to  him  that 
tbe  certificate  had  not  t>een  ont  at  his  poe- 
•eBston,  and  tbat  he  did  not  then  care  to 
bare  a  tranafer  made  of  IL  That  may  have 
beak  a  soqddoas  drcmnBtance  of  more  or 
less  weight,  bat,  when  contddened  In  cwmeo- 
ttoD  with  the  whole  of  the  transaction,  Is  not 
In  Itsdf  of  Bncik  controlling  force  as  to  over- 
throw  the  finding  of  bona  fides,  or  to  JvsOfy 
1  contrary  fln^iir^^ 

Let  the  Judgmaot  b*  afitrmsd,  with  eoats. 

Such  Is  tbe  order. 

FBICK  and  McGARiy,  JJ^  ooncor. 


STATB  BOARD  07  MEDIOAL  BKAHX- 
NBRS  T.  TERBILL.   (No.  2888.) 

(Snpreme  Court  of  Utah.  Nov.  24,  1916.) 

L  Phtsioiahs  ANn  Subosons  «=s>6(l^"PaA0- 
nciNo  MKWCiMn*'  —  What  Conbiitutis  — 

Evidence  hetd  to  show  tbat  defendant  prac- 
ticed nwdidne  withont  a  ucenae,  aa  bt  nndertook 
to  examine,  diagnove,  and  prescribe  for  all  ail- 
moits,  as  weD  aa  to  do  general  managing. 

[Ed.  Notc^For  other  caaes,  aee  Pbysidana 
and  Bargeons.  Ooit  Dig.  |  6;  Dee;  iMg.  «b» 
6(1).] 

2.  nrjvnonon  «GS>sUr-^uoTionre  Ibnuonra 

— Efrot. 

A  decree,  enjoining  defendant  from  diagnoe- 
ing.  treating,  operating  on.  prescribing,  or  ad- 
TinniE  (Or  wir  person  affietod  with  any  mental 
or  phyatca]  aument  ox  condition,  fnnn  wUch  be 
expecti  to  or  does  receive  a  pecuniary  eompen- 
ntion.  or  from  practicing  medicine  within  the 
>tate  nntll  he 'shall  have  received  a  certificate 
penalttbig  bhn  to  pradioe  medldne,  does  not 
prevent  bun  frcnn  ddng  the  bnslMSs  eC  an  ordl- 
oaty  masseor,  since  it  Is  la  ths  words  of  Lawa 
1911,  c.  93,  prohibiting  practicing  medicine  vrith- 
ont  a  Ucenae. 

lEd.  Noto.— For  other  caaes,  see  Injunction, 
Cent  Dig.  I  484;  Dee.  Dig.  «ea2U.] 

S.  PBTBiouin  Am  Smosors  «Bi6(l)-ftao- 
nonrs  Mwsaosam. 
Lawa  1911«  c  93,  prohibiting  praettdng  med 
iclne  withont  a  license,  does  not  concern  syatems 
of  treatuents.  bat  nwrely  prohiUta  any  one  from 
mating  disesaas  who  has  not  the  reavirite  qnalr 
ificatioDa. 

[Ea.  Note.— For  pther  cases,  see  PhyaidanB 
ud  Surgeons,  Oent  Dig.  |  6;  Dee.  Dig.  •=» 

«a).] 

Appeal  from  District  Oonrt,  Davis  County; 
K  J.  Harris,  Jndga. 

Injunction  by  the  Board  of  Medical  Exam- 
iners of  State  of  Utah  against  O.  W.  Terrlll. 


From  a  decree  granting  tbe  writ,  ^erllimtent 
appeals.  Affirmed. 

George  Epalverson,  of  Ogdei,  for  appellant. 
A.  B.  Barnes,  Atty.  Gen.,  and  B.  V.  Hlggins 
and  G.  A.  iTerson,  Asst  Attya.  Gen.,  for  re-, 
spondent. 

STBAUP,  a  J.  ThB  dtfeodant  is  eali^ned 
from  practicing  medicine  withont  a  Uoense, 
and  appeals. 

He  held  himself  ont  as  a  **scientlfle  ma- 
ni^alator."  Be  dalms  bo  knowledge  of  medlr 
due,  n<w  of  anattnny,  physiology,  or  hyg^eBe, 
DOT  Of  any  of  tbe  subjects  ennmerated  in  the 
statute  (Lawa  Utah  1911,  9.  9Si,  knowledge 
of  whli^b  one^  to  take  an  examination  and  ob- 
tain a  license,  must  possess,  and  concerning 
whldi  one  must  hold  a  degree  or  dlplcnna 
from  a  legally  diartered  medical  school  re- 
quiring sndt  snbjects.  Tbe  defendant,  how- 
ever, dalms  to  be  mer^  a  masseur,  and  the 
right  only  to  give  massage  treatmotts  by 
robbing  and  manipulating  to  relax  the  tnua- 
des  of  his  patients  and  to  accelerate  the 
flow  of  blood,  what  popularly  Is  known  as 
ordinary  maMaglng.  If  that  were  all  the 
defendant  did.  It  might  well  be  conceded  tbat 
he  did  not  practice  medicine  within  the  mean- 
ing of  tbe  statute  (lAWs  Utah  1911,  c  98), 
and  hone  needed  no  license,  and  oo^t  not 
to  have  been  restrained. 

[11  But  the  record  shows  tbat  be  under- 
took to  do,  and  dld,.nm<ih  mrae.  He  adver- 
Used  aa  a  "sdentlflc  manipulator, "  main- 
tained an  office,  and  there  received  patients 
suffering  from  all  kinds  of  ailments;  and. 
in  response  to  calls,  visited  and  treated  them 
at  their  homes.  As  testUed  to,  he,  for  com- 
■penaatixm,  manlpalated  the  musctes  of  tbe 
abdomen  of  one  suffering  from  appendicitis, 
and  slaillbiriy  manlpalated  others  suffering 
fmn  ttleaia  or  cancer  of  the  stoauudi;  the 
body  of  a  glil,  who,  as  testUed  to,  "bad  every 
Indication  of  tn>hoid  few,"  and  by  sadh 
manipulation  claimed  to  have  reduced  the 
patlenf  s  temperature  frcnn  108  to  98  degreea, 
and  told  tbe  parents  that  "If  they  wanted  to^ 
to  give  the  ^1  a  little  castor  oil  and  after 
that  citrate  of  magnesia,"  and  manlpalated 
others  for  ritenmstlsro.  By  ttw  same  preoeas 
he  treated  a  little  boy  suffering  from  tuber- 
culosis, <a  ottier  disease,  of  the  b^  The 
boy^  limb,  by  a  regular  ptayslclaii,  had  been 
placed  in  a  frame  and  cast  to  relieve  the 
strain  from  the  talpk  This  the  def aidant  re- 
moved, and  'fan  tbe  boy  treatment  liy 
manipulation,  which,  aa  testlfled  to,  so  Im- 
proTed  the  boy  ttiat  be  was  soon  able  to  walk 
and  to  operate  an  automcAUe.  By  manipula- 
tion be  also  treated  a  baby,  who,  as  testlfled 
to,  **the  doctor  said."  had  leakage  of  tbe 
heart  and  bowel  onnj^lcaUons.  He  was  call- 
ed to  visit,  and  treated,  a  mman  who  was 
sick  and  unconadoas.  He  restored  conscious- 
ness  by  rubbing  and  manlpnlatlng  the  wom- 
an's back,  sides,  and  stomach.  The  wife  of 
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a  dentist  was  treated  by  a  resQlar  pbjtelclaii 
for  toDsilltis.  She  grew  worm,  so  was  the 
testimony.  Then  the  attending  physician 
dlngnosed  the  case  as  tuberculosis  of  the 
throat,  but  later  said  that  he  was  mistaken 
In  that.  She  suffered  severe  pains  back  of 
the  ear  and  In  the  spine.  The  attending 
physician  adrlsed  consultation  with  a  special- 
ist WithoQt  the  knowledge  or  consent  of  the 
physician,  and  in  his  absence,  the  defendant 
was  called  in.  As  tesdfled  to,  "he  Inquired 
as  to  her  feelings  and  how  long  she  had  been 
Blck  and  where  ahe  was  suffering  pain,  and 
then  pulled  off  his  coat  and  began  to  manip- 
ulate in  the  region  of  her  neck  and  Eq;>lne  for 
IS  or  20  minutes.  She  felt  reUeved.  The 
next  morning,  when  the  attending  pbyatdan 
arrlTed,  he  found  het}  fueling  and  looking 
better.  The  morning  after  tbat  she  was  so 
much  better  that  thd  attending  physician 
said  that  it  was  not  necessary  for  blm  to  call 
any  more.  The  defendant  tt^d  the  husband 
tbat  he  had  better  give  his  wife  some  juniper 
root,  which  was  done.  Up(m  the  defendant 
giving  the  woman  several  other  treatments, 
her  fever  disappeared,  and  she  was  free 
frwu  pain.  When  the  defendant  tlslted  her, 
she  was  confined  In  bed  for  two  weeks.  Now 
she  was  able  to  get  up  and  walk  about.  She 
continued  her  treatments  at  her  bouse  and 
at  the  defendant's  o£Bce.  Tbe  defendant, 
with  his  hands  and  fingers,  simply  manipu- 
lated the  nepk  and  baf:k  and  the  spine." 
Another  patient,  suffering  from  a  grained 
and  swollen  ankle,  went  to  the  defendant's 
office  for  treatment  Upon  exhibiting  the 
foot  tbe  defendant  txiA  blm  to  remove  his 
shoe  and  roll  up  his  pant  leg.  After  exam- 
ining the  foot,  the  defendant  told  blm  that 
he  had  a  broken  axch.  He  rubbed  It,  bathed 
it  with  some  sort  of  oil  or  liniment  out  of  a 
bottle,  and  thm.  bandaged  It.  Other  in- 
stances were  testified  to  where  persons  Buf- 
fering trank  ailments  Visited  the  defendant 
at  Us  office,  or  he  at  tluir  luunea,  and  gave 
tb^  treatments. 

[2]  The  doing  of  these  things  <^rly  was 
practicing  medicine  within  tbe  meaning  of 
tbe  statute.  Laws  Utah  19U,  c.  93,  p.  186 ; 
atat«  T.  Yee  Foo  Lnn,  45  Utah,  681,  147  Pac 
488;  Board  f.  Freenor,  154  Pac.  941;  State 
T.  Brickaon,  154  Pac.  048.  There  can  be  no 
doaU  of  that,  and  so  the  eoart  found.  But 
it  Is  dalmed  the  decree  Is  too  broad,  In  tbat 
it,  as  Is  urged,  protdblts  0»  defendant  from 
doing  ma«lr-  OTdlnary  mmwaglng.  TbB  de- 
cree is  that  the  defendant 
"restrained,  prohibited  and  enjoined  from  diag- 
noslns,  treatus,  operating  Hpon,  prescribiDg  or 
advising  for  any  person  or  persons  within  tbe 
state  of  Utah  afflicted  widi  any  mental  or  physi- 
cal ailment  or  afflicted  with  any  abnormal,  men- 
ttl  or  physical  condition,  from  which  person 
OB  persons  he  e^QKcts  tx>  or  has' received  or  does 
thereafter  receive  a.  peconiary  conqKosation,  or 
from  practicing  medicine  within  the  state  of 
Utah,  until  said  defendant  tdiall  have  received  a 
certificate  from -the  board  of  medical  examiners 
of  the  state  of  Utah  permitting  him  to  practice 
medidae  iritUa  said  statft"   


C(»apaiteg  the  statute  with  ttn  decree,  U 
is  sen  that  the  decree  but  foUows'  the  lan- 
guage of  tbe  statute,  And  fi^iids  tbe  defend- 
ant from  doing  what  tbe  statute  itself  lot-  \ 
bids.  TX  the  statute  forbids  mere  mastogtng 
without  a  license,  then  also  does  the  d'ecree. 
If  the  statute  does  not,  then  the  decree  does 
not.   As  already  Indicated,  we  think  mere 
"massaging,"  as  that  term  popularly  is  un- 
derstood, is  not,  within  the  meaning  of  the 
statute,  "diagnosing,  treating,  operating  upon 
or  prescribing  or  advising  for  any  physical 
or  mental  ailment  or  abnormal  condition  of 
another."    People  t.  Hettiger,  150  III.  App.  j 
448;  People  v.  Gordon,  194  HI.  560,  82  N.  B. 
868,  88  Am.  St  Rep.  Iffi.    Thus,  ordinary 
massaging  Is  not  within  the  terms  of  the 
decree,  and  hence  tbe  defendant  is  not  tor- 
bidden  doing  that.    Mere  massaging  is  no 
more  forblddto  than  mere  nursing.    It  is 
easy  enough  for  a  nurse,  or  a  masseur,  to 
keep  within  his  sphere  and  hot  encroach  upon 
the  law  by  assuming  or  undertaking  to  diag- 
nose, treat,  operate  upon,  prescribe,  or'  advise 
for  ailments.    But  the  trouble  with  the  de- 
fendant is  this:   To  the  public  he  held  him- 
self out  as  "a  sdeoUflc  manipulator,"  and  as 
willing  and  ready  to  receive  and  treat  pa- 
tients suffering  from  all  sorts  of  ailments, 
but  when  summoned  Into  court  declares  blm-  ' 
self  to  be  but  a  humble  masseur,  giving  ooly 
massage  treatments  and  nothing  more.  Let 
him  be  to  tbe  public  what  he  claims  to  be  in 
court,  and  let  him  refrain  from  diagnosing, 
treating,  prescribing,  and  advising  for  ail- 
ments of  others  and  confine  himself  to  merely 
"massaging"  as  that  term  popularly  is  under- 
stood.  Certainly  one  may  employ  a  trained 
norse,  who*  for  compensatitm,  and  wUbout  a 
license,  may  accept  such  employment,  and, 
wlthsot  offending,  may,  In  attendance  upon 
a  patient,  render  such  service  as  ordinarily 
is  rendered  by  a  trained  nurse ;  but  she  may 
not  diagnose,  treat,  prescrU>e,  or  advise  for 
ailments  in  tbe  sense  that  one  holding  a 
certlflcate  or  license  to  practice  medldne 
may  da  l%at  also  Is  true  of  a  masaeiu.  But 
tbe  defendant)  though  merely  a  masseur, 
dalined  the  rli^t  to  do,  without  a  license,  all 
that  (me  hoMAag  a  Ucense  Is  perihttted  to  do. 
Though  a  mere  masseur,  professing  no  knowl*  ' 
edge  of  tbe  liiiman  ^rstem,  qr  of  dlseaw  to 
whidh  It  18  aobjact,  Uie  defoidaiit;  nevertbe-  ' 
less,-  :iiitdertook  and  dalmed  Oe  jAgtA  to 
treat  about  all  kinds  ct  diseases,  ^thont 
any  knowledge  of  anatomy,  or  sori^ery.  be 
undertook  to  treat  a  broken  or  fi:acttu«d  bone 
of  the  foot;  without  any  knowledge  of  pedi- 
atrics, he  undertook  to  treat  children  for  leak- 
age of  the  heart  and  abdominal  affections; 
without  any  knowledge  of  laryngology  ha 
undertook  to  treat  tonslUtls,  or  throat  affec- 
tions; without  any  knowledge  of  anatomy, 
surgery,  bacteriology.  path<dogy,  or  histology, 
or  of  other  scientific  subject^  undertook  to 
treat  a  boy  for  hip  disease  and  patients  for 
ai^dAdloitls' end  rbenmatlssL  If  ft  practice 
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ot  tbat  Uad  bs  to  M  peAntttcd,  then  my  we 
u  well  go  bax±  to  the  days  whan  aurgery 
wu  performed  by  tbe  barber  and  the  healius 
Bit  administered  by  tke  Indlaii  powwow. 

[S]  Tbe  object  ot  tbe  itatnte  Is  to  pro- 
tect tbe  sick  and  suffering  and  tbe  comiritmlty 
against  the  udeaTfled  and.  tooompetent  who 
hold  themaelvea  out  as  being  possessed  of  pe- 
culiar sklU  .iD  tbe  treatment  of  diseases,  but 
wbo  are  Ignorant  of  tbe  human  system  and 
of  the  diseases  to  which  It  Is  sabject.  As 
we  said  In  tbe  iPreenor  Oaae  we  may  well 
again  say  here,  tbat  the  law  Is  not  ocmcevned 
with  tbe  qnestlon  whether  oae  system  of 
treatment  la  as  good  as  or  better  than  an- 
other, or  what  particular  treatment  shoold 
be  administered,  <Hr  what  system  employed. 
Bot  "ft  Is  conoeined  wlOi  the  qnestlon  that, 
before  any  one  shall  nndertake,  no  matter  by 
what  system,  to  diagnose,  treat,  operate  upon, 
or  prescribe  or  adTiae  for,  any  pl^slcal  or 
mental  ailment  or  condition  of  another  for  a 
fee  or  other  consideration,  he  shall  poseesB 
tbe  learning  and  skill  required  by  tbe  stat- 
ute, and  ivodnoe  a  degree  or  dlplwna  from  a 
college  meeting  tbe  reqntrements  enumerated 
tn  tbe  atatnte,  and  saccessfully  pass  an  ex- 
amination before  the  board,  showing  hie 
competency.  When  b^  does  that,  thai  he 
maf  practice  whatever  system  he  may  con- 
rider  the  most  efflcadous,  or  do  tbat  Id  a 
given  case  which  he  thin^  will  produce  the 
lest  result.  Until  he  does  that  be  cannot 
practice  at  all/' 

We  are  therefore  of  the  opinion  that  the 
jDdgmenfe  should  be  affirmed,  with  costs. 
Bach  is  tbe  order.  . 

FBIOK  and  McOABTT,  JJ^  Ofncar.  . 


CLEABT  T.  SHAND.    (No.  2806.) 

(Supreme  Court  of  Utsb.    Nor.  28,  1816.) 

L  Dauaoes  ^lOS— Injubt  to  Realty. 

If  the  tbhig  destroyed,  ehhoogh  a  part  of 
tbe  realty,  has  a  value  aacertalnalde  without 
reference  to  the  value  of  tbe  soil,  the  recovery 
must  be  lor  the  value  of  the  thing  destrc^ed,  and 
not  tor  the  difference  in  the  value  of  the  land 
before  and  after  sui^  destruction. 

rEd.  Note.— For  other  coses,  see  Damages, 
Cent  Dig.  I  273;  Dec.  Dig.  <=3>108.] 

2.  Dahaoes  «=»112,  174(3)  —  Evidence  —  In- 

jnsY  TO  Cbops. 
In  an  action  f<>r  destmction  of  growing 
crops,  the  measure  of  damages  is  their  value  at 
tbe  time  of  their  destruction,  but  in  estimating 
them  tbe  probable  yield  and  value  of  the  crop, 
bad  it  progpossed  to  maturity,  may  be  shown. 

[Ed.  Note.— BVr  other  cases,  see  Damages. 
^^17^9  281-288,  40i,  467;  Dec.  Dig.  «=> 

S.  Dakaoes  «s»174^)— Bvidehob— InJusY  to 
Cbofs. 

Where  grass  or  meadow  has  been  eaten,  In- 
jnred,  or  destroyed,  its  valne  for  hay  or  grudng 
porposcs  may  be  ukown,  and  also,  if  tbe  roots 
have  been  destroyed  the  cost  ot  reseeding  and 


reatoring  the  Add  la  mmJMr  •mai  the  UM  of 
the  bay  or  paatore.  sostainad  in  the  meantime.' 

[Ed.  Note.— For  other  cases,  see  Damages,' 
Cent.  Dig.  H  464,  407;  Dee.  Dig.  ^174^ 

4.  BtVIDKNCK  «=»4g(r— DAUAGES— &*iX»T  TO' 

Ckofs. 

In  action  for  injury  to  growing  crops.  It 
was  error  to  allow  witnesses,  although  ex- 
perienced fttrmers,  to  testify  directly  to  thrf 
amount  of  damage  to  the  crop,  since  such  testi- 

mony  might  have  been  based  upon  an  dement, 
of  damage  not  authorized  by  law. 

[Ed,  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  {{  2285-2288;   Dec.  Dig.  «=»497.T 

5.  APPEAZ.  AMD  Bbbob  «o10G0CL)— BBTHaBAl, 

— Necessitt  of  New  I^ial. 
In  action  for  damage  to  crops,  where  inad- 
missible evidence  as  to  plaintiff's  damages  is^ 
received,  judgment  for  plaintiff  will  be  reversed, 
and  the  case  remondeo,  notwtthstaadlng  titer** 
is  evidence  which  would  subpott  thti  verdict^ 
sinoe  the  Supreme  Court  wUl  not  try  the  case 
de  novo  on  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  10^7  1069,  4^,  4157] 
Dec  Dig.  ^1060(1).] 

Appeal  txtm  District  Court,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  M.  J.  deary  asatnit  John  BhwuL 
From  judgment  for  plftlntift  defendant  ap- 
peals. Reversed,  and  remanded  for  new 
trial. 

Dllworth  Woolley,  of  Maatl,  for  appellant 
Harvsiy  Clitfft  of  Provo,  ft>r  ravoudoit 

STRAUP,  0.  J.  This  action  was  brought 
to  recover  damages  for  trespass  oo  plaiatUTs 
lands.  ^Che  plaintiff  testified  that  he  was  tbe 
owner  of  about  160  acres  whidi  be  bad  tab- 
en  up  as  a  homestead  and  desert  entry  at 
Soldier's  Summit  and  that  on  the  24tb  .of 
September,  1814,  the  defendant,  without  hia 
consent,  drove  about  2,500  or  8,000  head  of 
sheep  thereon  and  pastured  and  kept  them 
there  for  about  four  hours.  Be  bad  about 
3  acres  in  rye  sown  the  lat  of  August,  which 
was  up  several  inches,  and  about  1^  acres 
of  clover  up  about  6  inches;  20  or  25  acres 
in  rye  and  timothy  up  about  an  Inch;  a 
patch  of  about  6  acres  in  rye  and  timothy 
from  which  be  had  made  hay  for  several 
years;  a  small  patch  in  wtieat  and  other 
patches  cleared  of  sagebrush  and  in  wild' 
grass  suitable  for  pasture;  and  a  meadow 
of  about  10  acres. 

But  little,  if  any,  Injury  was  done,  as  the 
plalntiflt  testified,  to  the  wild  grass  or  the 
meadow.  The  principal  injury  was  done  to 
the  growing  crops,  the  rye,  timothy,  clover, 
and  wheat,  which,  as  the  plaintiff  testified, 
were  "cleaned  off,"  leaving  the  roots  tmpro- 
tected  fbr  tbe  next  year's  growth  and  crop, 
and  by  tramping  up  the  ground.  After  so 
testlQing  to  the  condition  of  his  land  before 
and  after  the  trespass,  and  that  the  verdure 
eaten  and  destroyed  liad  no  present  value, 
either  as  pasture  or  hay,  and  was  valuable 
only  as  a  protection  for  the  next  year's  crop, 
the  plaintiff  by  his  counsel  was  asked: 
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"What  in  row  jndgiunti  wow  j«u  damacad 
by  those  sheep  ooanni  oror  toot  ptemieea  at 
£at  time?" 

This  wag  oldected  to  by  the  defendEint  on 
the  ground,  among  others,  that  the  qnestloQ 
called  for  a  conclusion  r^ipectlng  the  nltl- 
mate  fact  or  Issue  which  was  within  the 
province  ot  the  JuiTt  aod  not  the  witness. 
The  objection  was  OTerruled,  and  the  witness 
answered: 

"I  would  judge  the  damage  would  be  J500. 
I  wouldn't  have  bad  the  damage  done  for  $500. 
aa  I  was  proving  up  on  the  land  at  the  time; 
I  wanted  it  in  the  best  ctmditltm  posaUde  tx 
the  special  agent  to  examine." 

Another  witness  for  the  plaintiff  testified 
tbat  he  planted  plalntitTs  land  to  lye  and 
timothy  and  some  wheat,  and  knew  tibe  ctm- 
cUtlott  of  his  land  before  and  after  the  tres- 
pass, wltb  respect  to  wUdi  bis  teetinuKiy  Ui 
slnUlar  to  tliat  ot  the  plaintiff,  ^en  be  al- 
so was  asked  b;  plaintiff's  counsel: 

"Q.  What,  in  yonr  judgment^  was  the  damam 
dime  to  Mr.  Cleuy's  farm  there  by  those  she^r' 

Over  ft  similar  objection  as  heretofore  men- 
tioned the  witness  waa  permitted  to  answer: 

"Wdl,  to  the  cultivated  land  and  range  I 
would  judge  in  my  eatimatioD  It  would  be  about 

On  cross-examination  he  testified: 
"The  damages  that  I  placed  at  $350  would 
be  covered  by  tixe  clover  and  the  rye  that  was 
eaten  oS  and  tramped  out,  and  by  the  feed 
that  was  destroyed.  I  would  judge  there  was 
about  1150  damage  done  to  the  rye,  about  seven 
acres,  about  ?100  to  the  clover,  and  about 
$100  to  the  grass.  •  •  •  I  dMi't  say  that  the 
rye  as  it  stood  en  the  24tfa  of  September  was 
worth  S160  nw  the  clover  $100.  but  only  aa  a 
protection  to  the  rooto  and  the  prospects  for 
the  next  year's  crop." 

A  verdict  was  rendered  for  the-  plaintiff 
assessing  his  damages  at  $160.  The  defend- 
ant appeals.  The  only  question  presented 
concerns  tlie  mlingB  permitting  the  witness- 
es to  testify  as  to  the  amount  of  the  dam- 
ages. They  were  farmers,  and  were  shown  to 
have  had  experience  in  dry  farming.  No 
point  is  made  respecting  their  qoallflcatlons. 
Tbs  point  made  is  that,  while  the  witnesses 
properly  could  have  testified  as  to  the  condi- 
tions before  and  after  the  trespass,  the  ex- 
tent and  character  of  injury  to  the  crops, 
grass,  and  land  and  as  to  loss  and  values, 
etc.,  nevertheless,  they  could  not  be  permit- 
ted to  fix  or  testify  to  the  amount  of  damages 
without  invading  the  province  of  the  Jury. 
The  question  Is  one  concerning  which  much 
has  been  said  by  courts  and  text-writers,  and 
a  contrariety  of  opinions  expressed  and  con- 
«lnsl<Mi8  reached.  There  nevertheless  is  a 
<^mmoa  ground  upon  which  tt^  agree, 
which  is  that,  as  a  general  rule,  to  draw 
conclusions  from  the  evidence  as  to  the 
amount  of  damages  is  the  province  of  the 
Jury,  and  for  such  reason  opinions  directly 
fixing  the  amount  of  damages  are  usually  In- 
admissible. 2  Elliott  on  Ev.  S  1098 ;  Jones. 
Blue  Book  on  Ev.  S  880  ;  6  Ency.  of  Ev.  p. 
686.  But  some  courts  have  made- exceptions 
to  the  general  rule;  and  it  Is  with  refer- 


eoee  to  ttew  tiiat  tlw  illimwiMiUs  arise. 
One  of  them  is  that,  when  the  amotrnt  of  dan- 
ages  is  oittr^  dflpendflut  a  onestlsn 
of  value,  many  cooits  Is  dlffiennt  Jnrbdi^ 
tiona  have  permitted  qualified  witDeeses  to 
give  tbelr  direct  <vlni«i  as  to  the  amoiut  of 
damages.  6  Bac7*  of  Shrldeiice,  68^  In- 
atanoea  of  these  are  In  cases  of  ^»*^t^  ta 
oondemnatkm  proceedings  vrbare  in  some  Ju- 
risdictions quaililed  wltnessas,  Instead  of  es- 
presslQg  OKdnitms  as  to  the  vmloe  of  Uie  pnv- 
erty  before  and  eAer  the  taking  or  condeah 
natlfm,  are  pcnni^ted  to  give  thdr  oidniMi  u 
to  a  direct  flxed  amount  of  damage.  Sudi 
a  rule  Is  favored  and  is  stated  to  be  the 
weight  of  authority  by  Lewis  on  Btadnest 
Domain  (2d  Ed.)  voL  2,  |  tttS,  Bogers,  BxseA 
Testimony  <2d  Ed.)  f  154.  and  Jones  oa  Bv. 
(Blue  Book),  and  Is  stated  by  them  to  prevail 
in  about  20  JurisdictlonB,  and  opposed  la 
about  IB.  Another  exception  as  stated  by 
aome  courts  to  the  gm«al  rule,  and  wbne 
witnesses  may  give  direct  opinions  as  to  the 
amount  of  damages  is  la  cases  where  tike 
witness  had  the  means  of  personai  observa- 
tion, but  the  facts  and  drcnmstancee  whldt 
lead  his  mind  to  the  conclusion  are  Incapable 
of  being  detolled  and  described  so  as  to  ena- 
ble any  one  but  the  observer  himself  to  form 
an  Intelligent  conclusion  from  them.  Bishop 
V.  Beadsboro  Mfg.  Chair  Ca,  85  Yt  141«  81 
Aa  454.  86  L.  B.  A.  (N.  S.)  1171.  Ann.  Cas. 
iei4B,  1163 ;  Knnst  v.  City  of  Grafton,  67  W. 
Va.  20,  67  S.  E.  74,  26  L.  B.  A.  (N.  S.)  1201; 
1  EUlott  on  Ev.  S  676. 

[1-8]  Though  we  were  Inclined  to  follow 
the  rule  stated  in  the  first  ezooptlon.  yet  are 
we  of  the  opinion  that  the  case  Is  not  with- 
in it,  for  the  question  of  damages  here  was 
not  wholly  dependent  upon  a  question  of 
value;  that  is,  though  value  as  to  some 
things  was  an  important  factor,  yet  the 
amount  of  damages  was  not  determinable  Iff 
ascurtslnlng  what  was  the  value  of  the  land 
or  of  the  crops  before  and  after  the  trespass. 
Where  the  destrnctloo  Is  a  {permanent  injury 
to  the  land,  It  may  be  that  damages  may  be 
measured  and  ascertained  by  showing  the 
value  of  the  land  before  and  after  the  de- 
struction. But  no  claim  la  made  that  any 
permanent  injury  waa  done  to  the  land.  If 
the  thing  destroyedi  aithon^  it  is  a  part  of 
the  realtji  has  a  value  which  can  be  meas- 
ured and  ascertained  without  refereuce  to 
the  value  at  the  soil  in  whlcb  It  stands^  or 
out  of  which  it  grows,  the  recovery  must  be 
for  ttie  value  of  the  tUng  destroyed,  and  axA 
for  the  difference  in  the  valos  at  the  land 
before  and  after  such  destmctloo.  IS  Cyc. 
156.  So,  In  an  action  for  growing  crops,  the 
measure  of  damages  Is  their  value  at  the 
time  of  their  destruction.  Bat  In  estimating 
them  die  probable  yield  and  value  of  the 
crop,  had  It  progressed  to  maturity,  may  be 
shown.  And  where  grass  or  meadow  has 
been  eaten.  Injured  or  destroyed,  Its  value 
for  hay  or  giiasing  purposes  may  be  shown. 
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antl,  If  the  roots  liare  been  deetroyed,  the 
cost  of  reaeedlng  and  Tutoring  the  field  or 
meadow,  and  the  value  oi  the  loss  of  hay  or 
pasture  Bustaioed  In  the  meantime.  IB  Ojc 

209. 

Nor  do  we  think  the  case  f&Us  within  the 
oth^  exception.  Wltneaaea  could,  as  they 
did,  describe  the  condltl<ms  of  the  crops  and 
graas  before  and  after  the  trespass,  the  de- 
Etnictloo  or  injory  done,  and  the  character 
and  extent  of  it  Qualified  witnesses  could 
have  expressed  their  opinions  as  to  the  ef- 
fect sheep,  partially  or  wholly  eating  off  and 
tramping  over  growing  wheat  or  rye  or 
timothy  an  inch  or  more  high,  or  dovev  six 
inches  high,  or  pasturing  and  roaming  on  and 
OTer  the  wild  grass  or  meadow,  had  on  snch 
growing  crops,  grass,  and  meadow,  and  what 
the  probable  yldd  would  have  been  had  the 
crops  progressed  to  maturity,  and  the  rea- 
sonable value  thereof,  and  of  the  wild  grass 
and  meadow  for  Iiay  and  pasture.  We  thus 
see  no  difficulty  In  laying  before  the  Jury  the 
primary  facta  and  letting  thou,  Instead  of 
the  witnesses,  fix  the  amount  of  damages. 
The  ease  of  Pacific  live  Sto<^  Co.  v.  Murray, 
45  Or.  103.  76  Paa  1070,  is  directly  In  point 
supporting  such  view.  The  case  of  Bose- 
bcmugh  V.  Whlttlngton,  15  Idaho,  100,  96 
Pac.  487,  makes  against  it.  But  in  the  for- 
mer the  point  was  spectQcally  noticed  and 
dlscnsMd,  while  In  the  latter  it  was  not  We 
Me  no  real  support  to  resi>oodentfs  conten- 
tions from  the  cases  noted  in  Baltimore  Belt 
R.  a  Co.  V.  Sattler.  100  Md.  300,  SO  AtL  664, 
3  Ann.  Gas.  667,  for  nearly  all  of  them  re- 
late to  damages  In  condenmatton  proceedings 
and  are  from  jurisdictions  yfbete  in  sudi 
cases  witnesses  may  directly  testify  to  the 
amount  of  damages  or  where  tbe  Question  of 
damage  was  wholly  dependent  upon  a  vnuh 
Oon  of  value.  And  to  that  effect  are  most  of 
Cbe  cases  dted  by  the  reqwndent 

[4]  We  thus  are  of  the  opinion  that  the 
court  erred  In  the  rulings.  The  vice  of  su<^ 
questlous  Is  not  only  to  permit  the  wibiess  to 
Invade  the  province  of  the  jury,  but  also  that 
he,  In  answering  them,  may  adopt  a  rule,  or 
consider  an  element  of  damage  beyond  the 
legal  measure,  Just  as  did  the  plaintiff  when 
he  answered  that  he.  In  proving  his  home- 
stead, wanted  his  land  in  the  best  possible 
condition  for  the  inspectloD  and  examination 
of  the  government  asent ;  an  element  certatn- 
ly  not  of  goieral  damage,  and,  If  at  all  prop* 
er,  required  an  allegation  of 'special  damage 
of  which  there  was  none.  We  do  not  take 
kindly  to  the  views  expressed  by  some  courts 
that,  U  the  witness,  iu  fixing  the  amotmt  of 
damage  in  such  case,  adopts  or  considers  an 
element  beyond  the  legal  measure,  the  matter 
may  be  taken  care  of  on  cross-examinatlou. 
The  competency  of  direct  testimony  should 
not  be  made  to  depend  upon  the  ability  or 
skill  ot  the  cross-examiner  to  weed  out  the 
improper  from  the  proper  elements  consider- 


ed by  the  witness.  It  is  welc^t,  but  not  com- 
petency, of  evidence  which  may  thus  be 

tested. 

[8]  It  is  also  urged  xtpoa  us  tMt  the  Jury, 
by  the  amount  of  verdict  rendered,  were  not 
"overlnfluenced"  by  the  expressed  opinions  of 
the  witnesses  as  to  the  amount  of  damages, 
and,  since  the  verdict  is  well  supported  by 
evidence,  the  judgment  should  be  affirmed. 
Such  an  argument  but  leads  to  this:  A  trial 
de  novo  by  us  on  the  record  and  our  conclu- 
sion that  on  the  evidence  a  verdict  of  $160 
Is  about  the  right  thing.  Finding  that  a  ver- 
dict Is  sufficiently  or  even  well  supported  by 
evidence  does  not  ctire  all  the  mischief 
wrought  by  a  mistrial  In  which  the  verdict 
was  rendered.  Were  that  so,  then  all  errone- 
ous rulings  and  defects  on  a  mistrial  should 
be  disregarded,  if  the  verdict  rendered  Is  suf- 
ficiently or  well  supiwrtcd  by  evidence.  Then 
as  to  the  amount  of  damages  we  have  noth- 
ing except  the  expressed  opinions  of  the  wit- 
oesses,  nothing  as  to  tlie  probable  yield  of 
the  crops  had  they  progressed  to  maturity, 
and  nothing  as  to  the  value  of  them,  nor  as 
to  the  value  of  the  pasture  and  meadow  for 
hay  or  grazing  purposes;  if  the  roots  of 
the-  clover,  timothy,  and  grass  were  destroy- 
ed, nothing  as  to  the  cost  of  res  ceding  and 
restoring  them ;  and,  If  the  meadow  or  oth- 
er lands  were  Injured  by  the  sheep  roaming 
and  tramping  over  them,  nothing  as  to  the 
cost  of  restoring  those.  lu  the  rmdltlon  of 
their  verdict  the  jury  may  have  considered 
only  these  elements  and  others  proper  to  be 
considered ;  and  they  might,  as  the  witness- 
es in  fixing  the  damages  ml^t,  have  consid- 
ered elements  wholly  beyond  the  legal  meas- 
ure, and  thus  held  the  defendant  liable  for 
som^hlng  which  the  law  does  not,  or  the 
verdict  may  be  a  cosqinmilse  Influenced  by 
a  wrong  rule  of  value  or  measure  of  liability. 
Thus  to  affirm  the  judgment  but  means  that 
we  shall  say,  not  that  the  amount  of  verdict 
rendered  was  the  only  reasonable  and  per- 
missible verdict,  but  was  the  proper  amount 
which  In  our  judgment  on  the  evidence  ought 
to  have  been  rendered.  We  are  not  such  tri- 
ers c£  fact 

Therefore  let  the  judgment  be  reversed, 
and  the  case  remanded  for  a  new  trial,  with 
costs  to  the  aiqpellant. 

VBIOK  and  McOARTZ.  33.,  concur. 


WELSH,  DBISCOLL  &  BUCK  at  al  v.  BUCK 
«t  al.  (No.  2914.) 

(Supreme  Court  of  Utah.   Nov.  24,  1916.) 

1.  MoBTOAOss  «=»d6  —  Absolute  Dbeo  as 
MoaTOAas— Dkolabatior  ot  Tbubt— Pabol 
Evidence. 

While  It  may  be  shown  by  parol  that  an  ab- 
solute conveyance  was  not  intended  to  convey  an 
indefeasible  title,  but  that  a  mortgage  was  in- 
tended to  secure  an  existing  or  contemplated  in- 
debtedness, where,  lov  aftsr  deeds  absolute  ta 
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form  were  eiecnted,  tlie  grantee  made  a  written 
declaration  of  a  naked  truat  for  the  beaefit  of 
the  grantor  and  hia  helra,  it  must  be  asaumed 
that  that  was  the  real  Intention  of  the  parties, 
and  the  grantee  will  hold  title  in  tmat  to  the 
use  of  the  grantor  or  his  heirs.i  and  it  cannot 
be  presumed  that  a  mortgage  was  intended. 

[Bd.  Not&— For  other  cases,  see  Mortgages, 
Gent.  Dig.  H  95,  96;  Dec  Dig.  «s>36.] 

2.  Tbcsts  «=>4S(2)  —  Pabol  Etidengk  to 
Vabt. 

If  a  declaration  of  trust  in  general  terms  in 
writing  may  be  added  to  or  'varied  by  parol  evi- 
dence, it  should  be  permitted  only  upon  the  pro- 
duction of  strong,  clear,  and  coavuiciiig  proof 
by  the  party  who  asserts  that,  although  uie  dec- 
laration la  coached  In  general  terms,  yet  it  was 
intended  tar  a  spedSc  purpose,  iriiidiijiiiot  men- 
tioned. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent 
Dv.  IS  63,  64;  Dec.  Dig.  «=»43(2).l 

8.  DiaitiasAL  AND  NoNffurr  ^=>75— Scope  or 

RELnr— CCAIUS  AQAINBT  ESTATE  OF  DBCK- 
DKNT— PhOBATE  CoUBT. 

As  claims  against  a  decedent's  estate  may 
not  be  established  in  a  court  of  equity,  but  must 
be  presmted  in  the  probate  court,  when  it  was 
found  that  deeds  were  not  given  by  a  decedent  to 
secure  an  indebtedness,  and  hence  were  not  mort- 
gages, the  court  properly  dismissed  the  complaint 
without  prejudice,  without  passing  upon  the 
claim  assert^. 

[Ed.  Note.~For  other  oises,  see  Dismissal 
and  Nonsuit,  Cent.Dig.  |  169;  DecDig.  «=>76.1 

4.  MoBTQAaxa  «=s>608H  —  Ab8ox.utk  Deed  as 
MoBToAQE  —  Action  —  Ambweb  —  Axtibua- 
TivE  Relief, 
In  an  action  to  have  deeds  declared  mort- 
gages, while  defendants  did  not  set  up  the  facta 
upon  which  they  based  their  prayer  for  affirma- 
tive relief  in  the  form  of  counterclaim  or  cross- 
demand,  but  stated  the  necessary  facts  in  their 
answer  and  prayed  that  title  be  quieted  in  them, 
and  the  findings  of  fact  are  sufficient  to  authorise 
such  reiiet,  the  court  erred  in  not  entering  a  con- 
clusion oi  law  that  defendants  were  entitled  to 
tha  affirmative  relief,  and  in  not  entering  a  de- 
cree in  accordance  therewith. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1815;  Dec.  Dig.  ^s>90S^.] 

Appeal  from  District  Oonrt,  WaBat<^ 
County ;  A.  B,  Morgan,  Judge. 

Suit  by  Welsh,  Drlscoll  ft  Back,  a  cor- 
poratism, and  another  against  William  J. 
Bndc,  'as  executor  ol  the  last  will  of  W.  3. 
Wilson,  deceased,  and  anoQier  to  have  cer- 
tain deeds  declared  mortgages,  In  whlfdt  de- 
fendants answer^  praying  affirmatlTe  re- 
lief quieting  title.  From  a  judgment  dismiss- 
ing the  complaint  and  denying  affirmative 
relief  to  defendants,  plalntUTs  appeal,  and 
defendants  cross-appeiU.  Judgment  against 
plaintiffs,  dismissing  the  complaint,  affirmed, 
hut  case  remanded,  with  dlrecUfms  to  modify 
and  enter  a  decree  in  accordance  with  de- 
fendants' prayer  tot  affirmative  relief. 

W.  I.  Snyder,  of  Salt  lAte  Olty,  for  appel- 
lants. Evans,  Evans  &  Folland  and  Wal- 
ton &  Walton,  all  of  Salt  Lake  City,  for  re- 
spondents and  cross-aivellants. 

FRICE.  J.  The  plaintiffs,  Welsh,  DrlscoU 
&  Buck,  a  otNTporatlon,  and  Henry  Welsh, 
brought  thte  action  In  equity  in  the  district 


court  of  Wasatch  county  against  Wm.  J. 
Buck,  as*  executor  of  the  last  will  of  one 
W.  J.  Wilson,  deceased,  and  against  Medora 
Wilson  MoUne,  who,  at  and  prior  to  the 
death  of  said  Wilson,  was  his  vrlfe.  Tbe 
plaintiffs  Bongbt  to  recover  and  prayed  jDdg> 
ment  for  the  sum  of  f8.9S3.90,  wbidi,  It 
was  alleged,  said  Wilson  owed  said  corpora- 
tion.   They  also  prayed  Judgment  that  the 
court  declare  certain  deeds  executed  by  stld 
deceased,  during  his  Utetlme,  and  one  exe- 
cuted by  both  said  deceased  and  his  wife 
to   the   plaintiff,    Henry   Welsh,    to  be 
mortgages,  notwltbstandliv  that  the  same 
purported   to   be  absolute  deeds  of  con- 
T«yance  of  the  Interests  <a  said  Wilson  In 
certain  groups  of  mining  claims,  all  of  whldi 
are  fully  described  In  tbe  com^alnt,  and  to 
foreclose  said  deeds  as  mortgages  and  to 
subject  the  Intetosts  so  deeded  by  said  Wil- 
sons to  the  payment  of  the  ind^tedness  al- 
leged to  be  due  to  said  ocnrporatloii,  and  fbr 
general  relief.  The  defendants,  in  their  an- 
swer, admitted  the  ownership  try  the  de- 
ceased of  tbe  allied  interests  in  said  groups 
of  mining  claims,  adndtted  tbe  execution  of 
tbe  deeds  set  forth  in  tbe  complaint,  but 
averred  that  tbe  same  were  not  Intended  as 
mortga^KS,  and  that  they  were  not  intended 
n<»:  gtven  as  security  tor  the  indebtedness 
set  forth  In  the  Qomplalnt,  or  for  any  in- 
debtedness, and  farther  averred  that  the 
title  of  tbe  deceased  to  tbe  interests  In  said 
mining  claims  were  thereby  conveyed  to  the 
plaintiff  Henry  Welsh  In  trust  merely;  that 
he,  as  the  grantee  in  said  deeds,  held  all 
of  the  Interests  conveyed  by  said  deeds  In 
trust  for  tbe  use  and  benefit  of  the  estate 
of  said  Wilson,  deceased.   Tbe  answer  also 
admitted  that  said  WUson  was  indebted  to 
said  corporation  In  some  amount,  but  denied 
that  such  indebtedness  amounted  to  the  sum 
claimed  by  plaintiffs,  and  averred  that  the 
amount  thereof  was  unknown  to  the  defend- 
ants.  The  defendants  farther  averred  that: 
"They  are  the  owners  of  the  fall  equitable  title 
in  and  to  the  nndivided  interests  in  the  claima 
described  In  plaintiffs*  complaint,   •   •   •  that 
the  plaintiffs  wrongfully  and  unjustly  claim  title 
and  interests  therein  adverse  to  these  defendants, 
which  claims  are  wholly  without  right,  and  that 
aa  to  all  said  interests,  as  hereinabove  allegwl. 
the  said  plaintilfo  held  the  legal  tide  tiiereto  in 
trust  for  theae  defendants,  and  not  otherwise, 
and  said  trusts  have  never  been  repudiated  by 
said  plaintiffs,  or  either  of  them,  or  disavowed 
by  them,  prior  to  the  bringing  of  uiis  action." 

The  defendants  prayed  judgment  that  tbe 
complaint  be  dismissed,  and  that  the  defend- 
ants have  Judgment,  quieting  the  title  to 
said  interests  In  said  mining  claims,  and 
that  plaintiffs  be  required  to  convey  the 
legal  title  thereto  to  the  defendants,  and  for 
general  relief.  Upon  substantially  the  fore- 
going Issues  the  district  court  found  that 
the  deceased  Wilson  was  the  owner  of  the 
Interests  alleged  in  the  several  groape  vt 
mining  daims:  that  the  deeds  conveying 
said  interests  were  not  Intended  u,  and  wm 
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not,  DMctgACM  aaA  tbut  the  nme  were  not 
giten  nor  Intanited  «■  KOorMr  ftw  tbe  to- 
debtednesi  aU«g»4  In  tbe  complaint,  ox  for 
any  Izidabtedneaa;  fbat  "uid  Hencr  Wddi 
bi  reject  at  all  of  said  conTeyanceB  was 
and  Is  a  mere  traatee*  boldlng  the  legal  title 
ao  oonvered  as  trnstee  of  the  said  W.  J. 
WUbod  and  his  estate."  As  condoalonB  of 
tew  tbe  oonrt  found  that  "there  Is  no  equity 
In  plalntUfs'  amended  complaint ;"  that 
■aid  deeds  are  not  mortgages,  and  plaintiffs 
are  not  entitled  to  fore<do8e  the  same  as 
mortgages;  that  "said  Henry  Welsh  holds 
the  title  to  the  said  real  estate  so  conveyed 
to  him  In  trust  merely  to  the  use  of  the 
defendant  Medora  Wilson  Mollne  aqd  the 
estate  of  W.  3.  Wilson;"  that  the  defendants 
are  entitled  to  a  Judgment,  "dismissing  this 
action  upon  the  merits."  Judgment  dismiss- 
ing the  action  was  accordingly  entered. 
Tbe  plaintiffs  appeal  from  the  Judgment,  and 
the  defendants  also  prosecute  a  cross-ap- 
peal, and  allege  error  upon  the  ground  that 
the  court  ^d  not  give  them  the  affirmative 
relief  prayed  for  In  the  answer. 

Plaintiffs*  counsel,  In  his  hrlef,  states  his 
oODtentlons  In  the  following  words: 

bone  of  contention  In  this  case  may  there- 
fore, t>e  virtually  resolved  into  the  single  propo- 
■ition  as  to  whether  these  deeds,  taken  as  a 
vhcle,  were  Intended  by  the  parties  to  be  a  mort- 
KBge  securing  the  indebtedness  of  and  advance- 
ments to  Wilson,  or  whether,  as  claimed  by  the 
respondents,  there  was  a  mere  naked  tmst,  and 
absolutely  no  security  for  these  large  sums  of 
indebtedness  charged  to  tJie  deceased." 

Counsel  then  ivoceeda  to  a  very  Interesting 
and  exhanstlTe  dlscnaslon  and  review  of  the 
authorities  upon  the  question  of  when  a 
coDV^ance,  although  iCbaolute  in  form,  will, 
neverthelett,  as  between  grantor  and  gran- 
tee, be  declared  to  be  a  mortgage  and  treat- 
ed as  sndL  Among  the  numerous  other  cas- 
es dted  and  relied  on  by  counsel  the  case 
of  Duerden  t.  Solomon,  88  Utah,  468  and  477, 
«  Pac.  078,  080,  is  dted.  In  that  fiaae  (33 
ntab,  page  472,  94  Pac.  page  079)  the  doc- 
trine Is  stated  In  the  following  language: 

"It  Is  not  contended  that  it  was  incompetent 
to  ibow  the  real  object  of  tbe  deed  by  evideoce 
Bhtmde  the  instrument  It  is  conceded  that  In 
cues  fDcb  as  this  courts  of  equity  will  look  be- 
Tond  the  terms  of  the  instrument  to  the  real 
traosaetion,  and,  when  that  is  shown  to  be  one 
of  Becarity  and  not  of  sale,  they  will  ^ve  effect 
to  the  actual  contract  of  the  parties,  and  that 
the  rule  which  excludes  parol  evidencs  to  oootra- 
Qict  or  vary  written  instrumento  does  not  for- 
bid an  inqtdry  into  the  object  of  the  parties  In 
ciecatfaig  and  receiving  the  instniment  3%« 
MDtention  made  is  that  a  t»^amptkHi  arises 
mat  tbe  instrument  Is  wliat  it  purports  on  its 
»ce  to  be,  an  absolute  conveyance  of  tbe  land; 
uiat  to  overcome  this  presnmptlon  and  to  estab- 
hBh  its  4diaracter  as  a  mortage  the  evidenoe 
ttuA  be  clear  and  coovlncing ;  and  that  the  evl- 
wnce  was  not  sufficient  to  overcome  tUs  pre- 
nunptios,  espedallr  Id  that  the  evidence  did  not 
■nfficiently  show  tnat  any  Indebtedness  existed 
between  tbe  plaintiff  and  tfie  defendant.  Wheth- 
er the  Instroment  should  be  treated  as  a  deed  or 
■wntsage  of  coarse  depends  apim  the  facts  and 
dicamstances  of  tiie  transaction,  the  object  and 
Purpon  for  which  it  was  given  and  recaived.  and 


whether  U  was  ^vsit'  lOr  aCcariby  Ot  for  a  hai^' 
gain  and  sale  oE  Uie  land." 

ni  Odunsel  oonoedea  that  tba  doctrine  is 
there  correctly  stated  and  apidied.  The  case 
at  bar,  for  reasons  iKesenOy  <o  be  stated,  fa,- 
however,  elearly  dlstlngulahid>le  ^fvom  tbe 
case  of -Dnerdon  t.  Stdomon,  supra,  and  tba 
numerous  other  cases  dted  by  counsel  to 
whlcb  it  la  not  necessary  to  move  spedflcally 
refer  here.  In  the  ease  at  bar  both  parties, 
that  is,  both  the  grantee  in  the  deeds  and 
tbose  who  were  in  privity  with  the  grantor 
therein,  claim  that  altbougb  the  conveyances 
are  absolute  In.  form,  they  nevertheless  were 
not  Intended  to,  and  did  not,  convey  an  ab- 
solute and  indeftosible  title.  The  grantee, 
however,  claims  that  they  were  Intended  as 
mortgages,  that  Is,  as  conveyances  given  to 
secure  certain  Indebtedness,  while  the  rep- 
resentative of  tbe  deceased  and  bis  heirs  con- 
tend ttiat  they  were  given  as  mere  naked 
trusts,  and  that  the  grantee,  Ur.  WeUh, 
merely  hdld  the  title  In  trust  for  the  deceas- 
ed, the  grantor,  and,  after  Ms  death,  for  bis 
estate  and  his  hdrs.  If  there  was  no  other 
evidmce  except  the  deeds  themselves,  there 
would  be  greater  force  to  t^alntlffs'  conten- 
tion that  tbe  Indtda  which  are  ordinarily 
held  essential  to  constitute  a  deed  absolute 
In  form  a  mortgage  are  all  present  in  this 
case.  There  is,  however,  also  present  other 
evidence,  whlcli,  in  our  Judgment,  dtetln- 
guishes  and  c<HitrolB  this  case.  The  evidence 
is  undisputed  that  after  all  of  the  deeds  were 
given  a  dedaratlon  of  trust  In  writing  was 
made  between  the  grantor  and  the  grantee 
in  the  deeds,  that  Is,  between  the  deceased 
and  Mr.  WelA.  That  was  alone  suffleient 
to  prevent  the  plaintiff  Welsh  from  dalm- 
Ing  an  indefeasible  title  to  tbe  tnteresta  con- 
veyed In  the  deeds.  It  does  not  follow,  how- 
ever, that  the  declaration  of  trust  constituted 
the  deeds  mortgages.  Indeed,  the  language 
ot  the  declaration  of  trust  Is  general,  and, 
giving  It  Its  natural,  ordinarily,  and  generally 
accepted  meaning,  it  would  make  the  grantee 
a  mere  naked  trustee  for  the  grantor  or  bis 
hein.  Plaintiffs  contend,  however,  that  al- 
tlioug^  the  declaration  of  trust  is  general, 
that  Is,  that  tbe  language  of  the  parties  im- 
ports a  mere  naked  trust.  In  View  of  the  facts 
and  dreumstances,  it  waa,  nevertheless,  in- 
tended by  the  parties  thereto  that  the  deeds 
are  to  be  deemed  mortgages,  and  that  tbe 
Interests  conveyed  ahould  be  held  as  security 
for  certain  debts  or  obligations  of  the  de- 
ceased. No  doiAt  as  between  a  grantor  and 
his  grantee,  in  the  absence  of  any  written 
evidenoe  to  the  contrary,  the  real  transactlfm 
may  always  be  riiown  by  panfl,  mad  a  deed 
absolute  in  tmm,  in  case  of  an  exlaUng  or 
oonteo^ted  indebtedness,  nuy,  narnrtbrlnas. 
be  diovn  to  have  been  lutoided  as  a  iwnt- 
gase  or  security  tor  ddit,  and  not  as  an 
ab8<dute  ctmveyanOB.  In  other  wotia,  it 
nu^  be  shown  by  parol  that  it  was  not  in- 
tended to  eonvfiv  u  indeftesible  title^  but 
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that  the  title  was  held  for  aecniltT  merely. 
In  this  case,  bowever,  the  grantor  and  the 
grantee  nuide  a  declaration  of  trust  In  writ- 
ing long  after  the  deeds  in  qnestlon  were 
given.  By  ttiat  decdaratlon  the  intention  of 
the  parties  was  dearly  Indicated,  and  at  the 
same  time  swept  away,  or  left  no  room  for,  a 
presumption  that  the  conveyances  were  In- 
tended, either  as  mortgages  or  as  absolute 
conveyances  of  the  title.  Had  the  parties 
then  intended  to  have  the  deeds  stand  as 
security  for  the  deceased's  debts,  it  was 
aulte  as  easy  to  hare  Indicated  that  Intention 
In  a  few  words  as  It  was  to  declare  the  same 
naked  trusts,  as  was  done.  Having  thus 
made  an  unconditional  de<daratlon  of  trust, 
It  must  be  assumed  that  that  waa  the  real 
intention  of  the  partlea  Had  the*  parties  to 
the  deeds  remained  cdlent  after  their  execu- 
tlMif  then  Oiere  would  be  mors  fbrcw  to  plaln- 
tlffe  contattkm;  but,  In  view  that  they  lodlr 
cated  In  writing  what  the  wIgiiiBl  purpose 
of  the  deeds  was,  the  force  of  plalntUEaT  am- 
tentlon  Is  tbei^^  destroyed. 

[1]  Assuming,  without  deddliift  that  Id 
case  of  a(  written  declaration  ot  trust  In 
which  the  purpose  ct  the  trust,  tf  there  be 
one  othw  tlian  the  general  terms  <tf  Uie 
decdaratiim  Implies,  was  not  stated,  the 
grantee  may,  neverthdess,  by  parol  evidoic^ 
show  that  the  trust;  although  gnsral  In 
torms,  was,  nevertheless,  Intended  for  a  wpe- 
<dflo  purpose,  yet  the  evidence  produced  by 
the  plaintlfls  In  this  case^  In  our  Judgment, 
Is  insufficient  to  establish  sudk  a  purpose. 
To  say  the  least.  If  a  dedaratl<m  oi  trust  In 
writing,  such  as  we  have  here,  may  be  added 
to  or  varied  by  parol  evidence  (a  qnestlMi 
not  presented,  and  hence  not  decided),  it 
should  be  permitted  only  upon  the  production 
of  strong,  clear,  and  convincing  proof  by  the 
party  who  asserts  that,  although  the  declara- 
tl<m  is  couched  in  g^eral  terms,  yet  it  was 
Intoided  for  a  specific  purirase,  which  is  not 
mentioned.  Without  pausing  to  set  forth  the 
evidence,  or  even  to  state  It  in  snbetance,  it 
must  suffice  to  say  that,  In  our  Judgment, 
the  plaintUfs  have  failed  to  produce  evidence 
of  that  character,  and  hence  a  finding  in  their 
favor,  tf  the  court  had  so  found,  would  not 
be  supported  byHhe  evidence. 

[3]  That  disposes  of  plaintiffs'  claims  so 
far  as  a  court  of  equity  Is  concerned.  Plaln- 
tlfCs  may  not  have  recourse  to  a  court  of 
equity  for  the  puVpose  of  establishing  their 
claims  against  the  decedent's  estate.  To  do 
that  they  must  go  into  the  probate  court 
Our  probate  courts  are  created  for  that  pur- 
pose; and  in  view  that  we  are  forced  to 
h<rtd  against  plaintiffs*  contention  that  the 
deeds  In  qnestbm  were  intended  as  mort* 
gages,  there  remains  nothing  for  us  to  do 
«xc^  to  dismiss  the  cwnplalnt,  without  prej- 
udice however,  to  plaintiffs'  rl^t  to  estab- 


lish their  claim  In  a  probate  court,  and,  wbeu 
so  established,  to  subject  the  property  of  tbe 
estate  to  the  payment  of  sudi  dalms.  We 
oppress  no  c^lnlon  concerning  the  merits  or 
demerits  of  plaintiffs'  claims,  nor  upon  their 
legal  r^hts  to  establish  the  same  according 
to  law.  All  we  now  hold  Is  that  the  district 
court  did  not  err  in  finding  that  the  deeds 
in  question  were  not  shown  to  be  mor^go, 
as  contended  by  plaintiffs,  and  that  there- 
fore it  did  not  err  In  entering  Judgmoit 
against  the  plalntllb,  dismissing  their  con- 
plaint 

[4]  This  brings  iu  to  the  def^dants"  ctosa- 
appeaL  WhUe  the  defendants  did  not  set  up 
the  fiicts  upon  which  they  based  their  laayer 
for  afllrmative  relief  In  the  form  of  a  counter- 
claim or  cross-demand,  yet  thej  stated  the 
necessary  facts  In  their  answer,  and  prayed 
that  the  title  to  the  Interests  in  tlie  sevecal 
gnnqw  of  mining  claims  held  by  the  deceased 
at  the  time  of  his  death  be  quieted  in  the 
defaidants.  Moreover,  the  evidence  and  the 
court's  findings  of  fact  are  sufficient  to  au- 
thorise ancih  relief.  Why  then  slwuld  Um 
d^endants  be  driven  to  another  actlonT  If 
they  brought  sntdi  an  action,  all  th^  would 
be  required  to  do  woiOd  be  to  aJlege  snd 
prove  the  flndlnge  and  eondualonB  mtered  in 
this  case.  Upon  that  evldenoe  they  would  be 
entitled  to  a  comduslon  of  law  and  decree 
quieting  their  title.  Why  thai  refuse  them 
rell^  In  this  action?  Nor  does  sndi  a  de- 
cree, If  «rtered.  In  any  way  harap»  or  la- 
tetfexe  with  plalntUW  rltfits  In  eatabUdili« 
and  enforcing  their  Jnsfc  claims  In  tlie  probate 
court  The  title  of  the  mining  dalms  would 
not  be  quieted  in  the  defoidantB  so  as  to 
prevent  recourse  against  such  <dalms  for 
the  debts  of  the  deceased,  whoi  such  dd>t8 
are  once  legally  established  In  the  pn^ter 
probate  court  We  are  of  the  opinion,  there- 
fore, that  the  district  court  erred  in  not  en- 
tering a  conclusion  of  law  that  the  defend- 
ants are  entitled  to  the  affirmative  relief 
prayed  for  by  them,  and  in  not  entering  a 
decree  In  accordance  therewith. 

For  the  reasons  stated,  the  Judgment 
against  the  plaintiffs,  dismissing  the  com- 
plaint. Is  affirmed.  The  cause  Is,  however, 
remanded  to  the  district  court  of  Wasatdi 
county,  with  directions  to  modify  Its  owclu- 
alons  of  law  and  to  enter  a  omclUsion  of  law 
that  the  defendants  are  entitled  to  the  af- 
firmative relief  prayed  for  in  their  answer, 
and  that  the  court  eateT  a  decree  npoa  such 
a  conclusion,  quieting  the  title  to  the  inter- 
ests in  the  mining  claims,  described  In  the 
complaint  and  in  the  court's  findings,  in  the 
defendants  In  acocwdance  with  prayer  of 
the  answer;  defendants  to  recova  costs  on 
this  appeal. 

STEAUP,  a     and  McCABTZ,  3^  concur. 
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STEPHENS  BANOH  ft  LIVH  8TOOK  CO. 
T.  UNION  PAO.  B.  Oa    (No.  2848.) 

(Snprane  Ooart  of  Utah.   Nov.  21,  1916.) 

1.  Waters  akd  Watkb  Cotjbses  *=»152(i0)— 
DiVEBsioN  or  SraKAMs— Flooding  L&itds. 

Tbou^  dafendant  b;  er«ct^  a  dam  and 
mnlntaiiiing  it  (or  Qv«T  30  ycazs  may  have  ac- 
quired a  prescriptive  right  to  divert  the  flood 
waters  of  the  etream,  he  la  not  entitled  to  a  dl- 
neted  verdict  in  an  addon  by  lower  owners 
tor  damages  eansed  by  the  diveraUm.  wlure  there 
is  evidence  that  the  original  dam  was  raised  and 
Aversion  increased. 

DBd.  Note.— For  other  cases,  see  Watei^  and 
Water  Oourses,  Gent  Dig.  |  X66;  Dec.  Dig. 

2.  Watkbs  akd  Watsb  Oouisn  «=»146— Di- 

nasiON  or  STasAMa— Pbosfbctivb  Rxohih. 
After  the  dominant  owner  has  acquired  a 
prescriptive  right  to  divert  water  of  a  stream  by 
erectim  and  malBtenanee  of  a  dam,  he  cannot 
further  injurs  the  servient  estate  by  inweaaing 
the  height  of  the  dam  and  the  diversion  of  the 
irater  onto  plaintiff's  lands. 

[£!d.  Note^For  other  eases,  see  Waters  and 
Water  Oouaas,  Cent:  Dig.  |  20;  Dba  Dig. 
^^14!^] 

3.  ApPBAX.  AHD  EBBOB  4=»1002— ScoFB— C/OZI- 
rUCTINQ  BVIDENCB. 

The  finding  of  the  jury  on  a  direct  conflict 
in  the  evidenoe  Is  oowelnslve  on  the  cooit  tm  ap> 
peat 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  ||  38361^;  Dec  ^ 

1002.] 

4.  Appeal  and  Ebbob  «=a232(2>  —  Soopb  — 
Pbesbbvation  or  Bxcbftion— Gekbbal  Bz- 
CKFTiona 

The  objection  that  testimony  is  tooompetent, 
irrelevant,  and  immaterial  does  not  save  the 
objection  that  the  witnesses  vers  not  properly 
qualified  to  testify. 

[Bd.  Note^For  other  eases,  see  Appeal  and 
Brrory  Gont.  1%  tt  14S0.  1481:  Dec.  Dig. 
«»232(2);  Trial,  Cent.  Dig.  {  SOitJ 

5.  DaMAQKS  <=>180(1)— EXCBBflTYB  DAicAGXa— 

Evidbncb. 

The  mere  fact  that  the  jary  allowed  a  ver- 
dict in  excess  of  the  amonnt  warranted  by  the 
eridence  does  not  alrae  warrant  the  infer- 
ence diat  the  verdict  was  based  on  passion  and 
prejotfee  nnless  the  amoimt  is  so  grossly  etces- 
nve  that  it  shocks  the  ordinary  sum's  sense  of 
justice. 

[Ed.  Note.— For  other  cases,  see  Danu^es, 
Cent  Die.  H  3S7,  863. 804,  366,  870;  Dec  Dig. 
«=B130(1)J 

Appeal  trcm  District  Court,  Summit  Coun- 
ty ;  Geo.  O.  Armstrong,  Judge. 

Action  by  the  Stephens  Randi  ft  lAve  Stock 
Company  against  the  Union  Padiflc  Ballroad 
Company.  Judgment  tar  plaintUT,  and  de- 
ftodant  appeals.  Affirmed. 

George  H.  Smith,  J.  V.  Lyle,  B.  S.  Crow, 
and  A.  B.  Bobertson,  all  of  Salt  Lake  City, 
for  appellant  Evans,  Evans  ft  Folland,  of 
Salt  Lake  City,  and  P.  H.  Neeley.  of  Coal- 
ville, for  respondent 

FRICK,  J.  The  plalntltf,  a  corporation, 
brought  this  action  against  the  defendant  to 
recover  damages  to  growing  crops  and  to  Its 
lands  which,  it  l8  alleged  In  the  complaint 
were  caused  by  the  defendant  in  constructing 


certain  dams  sctdbb  ' a  natural  watetf  coom, 
and  thereby  causing  the  annual  flood  water* 
flowing  therein  to  be  diverted  throui^  an  ar- 
tifldal  ditch  and  cast  upon  plaintifTs  lands. 

'Bih  complaint  origlnaUy  contained  three 
causes  of  action.  a3u  first  one,  however,  wa» 
dismissed  at  the  time  of  trial,  and  ttentace 
is  out  of  the  case.  In  the  second  cause  of  ao- 
tloD  plaiotlfl.  In  substance,  alleged  that  it 
was  ttie  owner  and  In  possession  of  certain 
lands  tn  Bnnunlt  eoonty,  whl<ai  were  fnlly 
described,  and  whidi,  it  is  aUeged,  are  lo- 
cated al(HiK  the  Weber  river  and  adjacent  to- 
the  line  of  railroad  owned  and  operated  by 
Uie  defendant;  that  Anderton  creek  Is  a  nat- 
ural water  course  having  Its  source  In  the 
mountains  lying  north  and  east  of  the  lands 
in  aoeatlfm ;  that  said  Andwton  creek,  In  its 
natural  course,  would  carry  the  annual  flood 
waters  accumulating  therein  into  the  Webw 
river  and  aynj  from  idalntUFs  lands;  that 
in  the  year  1800  the  dgrfwwlant  *VrongfaQy 
and  In  vlAlatloD  of  irialndflTs  riglits  ctm- 
stmcted  a  dam  across  the  channel  of  the 
said  Anderton  creek  at  a  pt^t  above  tbe 
plaintiff's  premises,  *  *  *  by  reason  at 
which  the  said  waters  of  the  said  creek  were 
diverted  from  tbeir  natural  diannd";  tbat 
the  defendant  Immediately  above  said  dam 
and  cwmecting  with  said  creek,  had  also  con- 
structed an  artificial  channel  or  ditch  "in 
such  a  way  as  to  cause  all  the  waters  of  said 
Anderton  creek  to  flow  over  and  upon  plain- 
tifTs prendaes,"  and  that  said  water  carried 
and  deposited  large  quantities  of  earth,  grav- 
el, sand,  and  debris  upon  plalntUTs  lands; 
that  in  the  year  lOlS  the  defendant  con- 
structed another  dam  or  dike  across  said 
creek  which  caused  the  natural  flood  waters 
thereof  to  flow  Uironj^  the  artifldal  dian- 
nel  or  ditch  aforesaid  upon  and  over  plain- 
tiff's lands  and  to  deposit  there<m  large 
quantities  of  gravel,  sand,  and  debris  which 
obliterated  and  destroyed  plaintiff's  irrigat- 
ing ditches  a^d  Injured  plaintifTs  fences  and 
caused  permanent  Injury  to  its  lands  to  its 
damage  In  the  sum  of  |2,000.  In  the  third 
cause  of  action  tbe  allegations  respecting 
natural  water  course,  tbe  cmstmctlcHi  of  the 
dams  and  the  artifldal  channel  or  dltCb,  and 
the  casting  of  tbe  water  by  means  of  said 
dams  and  ditch  upon  plaintiff's  said  lands, 
and  that  said  waters  damaged  and  destroyed 
plaintiff's  growing  crops  In  1910,  and  In  the 
subsequent  years  and  obliterated  Its  Irrigat- 
ing ditches,  etc,  were  reiterated,  and  dam- 
ages In  tbe  sum.  of  f 4,000  were  claimed  In 
said  third  cause  of  actiim.  The  complaint  also 
contained  allegations  to  the  effect  that  the 
c(xidltlons  and  surrooodings  were  such  that 
the  defendant  weU  knew  that  the  doing  of 
the  things  complained  of  would  result  In  in- 
jury and  damage  to  tbe  plaintifTs  landSr 
growing  crops,  etc 

The  defendant  filed  an  answer  In  which  it 
denied  tbat  it  wrongfully  did  the  things 
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complained  of;  denied  dat  plaintiff  was 
damaged  bgr  xeuon  of  Its  acts,  a:  at  all ;  de- 
nied tbat  tt  wtongfnlly  diverted  tbe  waters 
.torn  tbe  Anderton  creiA,  which  It  admitted 
'  was  a  natural  water  course  as  alleged  in  the 
ecHnplalnt.  rThe  defendant,  in  snbstanee^  far- 
ther averrad  that  It  bad  acquired  a  preserlp- 
-tlre  ri^  <a  easement  to  divert  tlie  tnten 
from  Anderton  creek  by  means  of  the  dams 
'and  tbe  artifldal  channel  or  ditcb  mentioned 
'  In  ttke  cnnplalnt,  and  also  averred  tbat  0ie 
dams  and  ditch  were  constructed  upon  lands 
■  originally  owned  by  ^e  defendant ;  that  the 
lands  of  i>laintlff  lie  below  said  ditdi,  and 
that  tbe  plaintiff  acqnlusd  all  of  its  lands 
long  aftor  the  original  dam  was  placed  In 
tbe  creek,  which  was  placed  therein  In  tbe 
year  1870;  that  the  dasu  constmcted  in  1900 
and  1913  were  not  new  dams,  but  in  fact 
constituted  no  more  than  a  reconstmetion  of 
tbA  old  original  dam  irtdi&x  had  Um  prae- 
tlcally  wa«hod  out  and  had  bectnne  useless; 
4hat  plaintiflfs  lands  were  servient  and  sob- 

-  ject  to  defendant's  easement  or  prescriptive 

-  right  ;^  t3iat  the  Injury  and  damage  conk- 
plained  of  were  caused  by  unusual  and  un- 
precedented (Aoud-burstB  over  which  tbe  de- 
fOndant  had  no  ctmtrol.  and  Iwiice  was  an 
act  of  God. 

At  the  trial  the  defendant  admitted  In 
open  court  that  tbe  plaintiff  is,  and  during  all 
of  the  times  mentioned  in  the  complaint  was, 
the  owner  of  the  lands  In  questliHi,  excq>t 
that  portion  thereof  covered  by  its  ri^t  of 
way. 

Tbe  following  rough  sketch  or  plat  will  aid 
the  reader  to  a  better  understanding  of  the 
situation: 


s 

The  nortliwest  quarter  at  section  SS,  mark- 
ed "A"  on  the  plat,  In  the  year  1870,  and  for 
Boue  time  thereafter,  was  owned  by  the  de- 
.fendant,  and  Is  now  owned  by  a  Mrs.  An- 
derton, except  a  small  strip  off  tbe  west  end. 
The  northeast  quarter  of  section  32,  lying  to 
the  west  of  section  83,  Is  owned  by  tbe  plain- 
tiff, including  (be  small  strip  off  section  33 
aforesaid.  Anderton  crec^  marked  "Creek" 
on  the  plat,  is  the  natural  water  course  men- 
tioned In.  tbe  Readings.  Its  aoaroe  Is  to  the 
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northeast  In  tbe  mountains,  and  it  flows 
Bonthweaterly,  and  if  Its  waters  are  not  di- 
verted it  win  empty  them  Into  W^er 
river  as  Indicated  on  the  plat.  Weber  river 
flows  In  a  westerly  direction.  Tlu  strip 
marked  "B.  B,**  constitntes  tlie  defendant's 
right  of  way.  The  channel  marked  "Ditch" 
on  the  plat  is  the  arttfldal  channel  or  ditdi 
constructed  by  the  defendant  in  1870  when 
it  crastmcted  tlw  railroad.  Hie  dam  and 
ditch  wen  oonstmcted  to  divert  the  water 
from  Andert<m  creeik  to  the  west  The  heavy 
Mack  Unas  marked  "Dlt"  ''D2,"  "DS,"  tepn- 
weat  the  dams  and  dike  b^ore  mentioned.  In 
1870,  In  order  to  divert  the  annual  firing 
and  summer  floods  wblcb  are  caused  by  tbe 
melting  snows  In  the  spring  and  heavy  rain- 
storms during  the  summer,  the  d^endant 
oonstmcted  the  artillelal  water  course  mark- 
ed "Ditch"  and  the  dam  mariced  "m.**  The 
dam,  It  appears,  was  at  times  partly  washed 
out  by  the  floods,  but.lt  nervertbeless  was  re- 
placed and  kept  In  repair  by  the  defendant 
untU  1000,  when  it  was  completely  washed 
out  by  a  heavy  storm,  and  was  In'  tbat  year 
r^laced  by  what  plaintiff's  witnesses  say 
was  a  larger  dam,  marked  "I^'  on  tbe  plat 
The  latter  dam  was  again  repaired,  and,  it 
seems,  further  enlarged,  In  1018,  at  which 
time  there  was  also  conatmcted  a  dike,  wbidi 
Is  marked  "D3"  oa  the  plat  The  defendant 
diverted  tbe  flood  waters  of  Andert<m  creek 
through  the  ditch  by  means  of  the  dam  mark- 
ed "Dl"  continuously  from  1870  until  1909 
for  tbe  purpose  of  protecting  the  defendant's 
track  and  road  at  the  point  where  the  same 
crosses  Anderton  creek,  at  irtitdi  pcAat  the 
track  passes  through  a  cut  At  least  a  large 
portion  of  tbe  flood  waters  of  Anderton  creek 
were  thus  discharged  westerly  through  tbe 
ditch  at  a  tfQint  nxne  distance  east  of  tbe 
west  boundary  line  of  section  88  since  tbe 
year  1870.  In  that  year,  and  for  some  yeara 
thereafter,  aU  of  sectUm  38  was  owned  by 
tbe  dtfendant,  and  it  thus  constructed  tbe 
ditch  and  discharged  tbe  flood  waters  of  Ad- 
dert(Hi  creek  upon  its  own  lands.  Many 
years  before  1009 — ^tbe  exact  time  is  not 
shown — plaintiff's  predecessors  in  interest 
purchased  tbe  lands  lying  In  Bectioo  32, 
which  are  marked  S  on  the  plat  Plaintlfl 
obtained  the  title  to  tbe  lands  Ic^  section  32, 
including  the  small  strip  in  section  33,  some 
six  or  eight  years  prior  to  1909,  during  all 
of  which  years  the  flood  waters  of  Anderton 
creek,  but,  as  plaintiff  claims,  without  mudi 
injury  or  damage  to  its  lands,  were  dis- 
charged at  tiie  point  before  stated  by  means 
of  tbe  dam  and  ditch  constructed  in  1870: 

In  view  of  the  fcwegoing  it  was  Btrennous* 
ty  contended  at  tbe  trial,  and  Is  now  insisted, 
by  the  defendant  tbat  it  bad  acquired  a  pie- 
scriptlre  right  to  divert  imd  dls(3iarge  tiie 
flood  waters  of  Andertim  creek  at  the  point 
indicated  on  ,  the  plat,  that  the  plaintiff  bad 
acquired  the  lands  with  fuU  knowledge  of 
defendant's  xlghte  and  of  the  preraUlng  con- 
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ditiona  reflecting  the  dlver^(»i  of  Ktld  wat- 
ers, KDd  tluLt  for  those  reasons  plaintiff's 
lands  are  bnrdened  with  Its  right  or  eaae- 
ment  to  divert  and  discharge  the  flood  wa- 
ters of  Andertoo  creek  as  before  stated.  Up- 
on the  other  band,  plaintiff  oontends  that, 
while  It  may  be  trae  that  it  had  acquired  its 
lands  BDl^ect  to  the  rii^t  of  the  defendant  to 
maintain  the  dam  coDstracted  in  1870,  and  by 
means  of  It  and  the  dltcb  aforesaid  to  dlrert 
all  of  ttie  flood  waters  of  Anderton  <veek 
that  woDld  he  diverted  by  means  of  that,  or 
anjlher  one  of  the  same  dtmoudons,  yet  that, 
Inasmoch  as  defendant.  In  1909,  and  f^ialn  In 
1013,  bad  constructed  laiser  and  higher  dams 
across  And«rton  creek^  and  by  such  means 
had  diverted  larger  quantities  and  practleal- 
ly  all  of  the  fldod  waters  oi  Andwton  mek 
to  the  artificial  channel  or  ditch,  and  by  rea- 
son thereof  bad  caused  aaxA  loereamd  flood 
waters  to  earry  and  depoelt  la^  Qvanti- 
ties  of  gravd,  sand,  and  debris  <mto  idain- 
tUTs  lands  -(all  of  wbUJb  would  not  have  oc- 
curred If  a  dam  no  larger  than  the  one  con- 
structed in  1870  had  been  maintained),  and 
reason  of  whi^  its  irrigatiog  ditches 
were  filled  up  and  obUterated,  Its  growing 
crops  dunagad  and  deatn^ed,  its  fences  in- 
jured and  a  peitlmi'otf  its  lands  permanently 
damaged,  for  ttaoae  leaaons  defendant's  con- 
tentions cannot  prevalL  Whether  the  de- 
fendaat  had.  In  1908,  and  In  lOlfi,  enlarged 
and  raised  or  elevated  0m  dam  of  1870,  and 
by  reason  tbanof  ■  bad  caused  latger  qoantl- 
tiee  of  the  anannl  flood  waten  eC  Andeitim 
creek  to  be  diverted  through  the  ditch  and 
discharged  upon  pUntUTs  lands,  causing  the 
damages  daimad  It,  ware  the  pUnc^  1»- 
stus  litigated  at  the  trlaL  One  of  the  prin- 
cipal stoekboklers  of  the  plaintiff.  In  apeait- 
h^  of  the  old  dam  oC  1870  and  the  one  put 
In  in  1900,  and  in  1918.  said: 

"We  raised  no  objection  to  tbe  old  damr-if 
fliey  had  left  the  old  dam  as  it  was,  and  bad 
Bot  built  new  dasH.  We  object  to  the  new 
dtsH,  not.  the  old  «ne." 

There  i»  much  evidence  to  the.  effect  that 
the  dam  of  1009  was  p}a^  farther  up  the 
stream  and  made  three  feet  higher  than  the 
dam  of  1870,  ^t  it  was  kmger  and  larger, 
sod  that  it  caused  much  larger  quantities  of 
tbe  annnal  flood  waters  of  the  creek  to  be 
dlrerted  through  the  ditch  and  discharged 
npon  plaintiff's  lands. 

When  tbe  evidence  wfs  all  in,  def^dant's 
attorney  moved  the  court  to  direct  the  jury 
to  return  a  verdict  for  the  flef6ndant  upon 
the  ground  that  the  evidence  was  undlsput- 
•ed  that  tbe  defendant  had  acquired  a  pre- 
■crlptlTfl  right  or  easement  to  divert  the  flood 
waters  of  Anderton  creek  through  the  artU- 
dal  channel  or  ditch,  and  that  when  the 
plaintiff  had  acquired  Its  lands  it  bad  full 
^wledge  of  tbe  prevailing  conditions,  and 
therefore  bad  acquired  its  lands  aa)i)joct  to 
PlabitUTs  praacrlptive  right  or  easement 
■Donald.  OlM  coart  dsnM  tbe  mottan,  aad 


counsel  now  predicate  errwr  upon  the  ruling. 

[1]  We  ne  unahle  to  yl^  assent  to  coun- 
sel's contention.  In  our  judgment,  thwe  is  not 
only  some  substantial  evidence,  but  theVe  Is 
ample  evldrace,  In  support  of  the  contention 
that  the  dam  of  1870  was  in  the  year  1S09, 
and  again  In  1913,  enlarged  and  made  higher, 
and  that  by  reason  thereof  much  larger  quan- 
tities and  practically  all  of  the  annual  flood 
waters  of  Anderton  creek  were  thereby  di- 
verted from  said  creek  through  tbe  dltcb  and 
were  cast  upon  the  plaintiff's  lands,  and  that 
by  rea8<m  of  the  Increased  flow  the  damages 
complained  of  were  caused.  The  court  there- 
fore did  not  err  In  refusing  to  ^rect  a  ver- 
dict In  favor  of  the  defendant  for  tbe  reason 
stated. 

[2]  Nor  can  defendant's  contention 'prevail 
upon  the  ground  that  It  bad  acquired  a  pre- 
scriptive right  or  easement  to  divert  and  cast 
all  of  the  annual  flood  waters  of  Anderton 
creek  upon  plaintiff's  lands.  If  It  be  conceded 
that  by  tbe  construction  of  the  dam  of  1870 
the  defendant  had  acquired  a  prescriptive 
right  to  burden  plaintiff's  lands  by  casting 
the  annual  flood  waters  of  Anderton  creek 
thereon  to  the  extent  that  sudi  waters  would 
be  diverted  -by  the  dam  of  1870,  or  try  some 
other  dam  of.  the  same  ^Umensions,  yet  it  did 
not  acquire  any  right  to  enlarge  and  elevate 
that  dam,  ahd  by  sndi  enlargement  and  tieva- 
tlon  intaease  tbe  flow  of  flood  waters  onto 
and  over  plaintiff's  lands..  That  a  prescrip- 
tive right  or  easement  to  divert  the  flood  wa- 
tare  of  a  natural  water  ooorae  by  continuous 
user  for  a  sufficient  length  of  time  (In  this 
state  20  yean9  may  be  aeqidred  a  dominant 
owner  is  now  well  settled.  Holm  v.  Davis, 
41  Utah,  202,  125  Pac.  403.=  But  It  Is  equiOly 
settled  that  after  a  prescriptive  right  or 
easonent  has  bwn  acquired  a  dcHninant 
owner  tbe  means  of  diversion  used  by  him 
may  not  be  changed  or  enlarged  so  as  to  ma- 
terially Increased  tbe  flow  of  water  to  the 
detriment  of  the  servient  owner.  The  law 
is  further  well, settled  that  when  one  acquires 
lands  which  are  burdeped  with  such  an  ease- 
ment or  prescriptive  right  be  takes  tbem 
subject  to  such  right,  but  he  Is  not  also  bound 
to  submit  to  a  material  change  or  enlarge- 
ment of  the  right  by  the  dominant  owner  if 
thereby  the  servient  estate  is  injured  to  a 
larger  extent  than  it  was  under  the  right  as 
It  existed  when  the  servient  estate  was  ac- 
quired. .  It  is  not  necessary  to  cite  or  review 
a.  large  oumbef.  of  cases  upon  this  point 
See  Greeley  Irr.  C!a  v.  Van  Trotha,  48  Colo. 
12. 108  Pac.  985;  Manier  y.  Myers  and  Johns. 
48  Ky.  (4  B.  Mon.)  S14;  s.  c,  4S  Ky.  (0  B. 
Mon.)  182 ;  Schumacher  v.  Brand,  72  Wash. 
G43,  IBO  Pac  1146;  2  Famham,  Waters  and 
Water  Bights,  |  542,  ukd  cases  dted.  Nor 
do  tbe  cases  dted  by  defendant's  counsel  lay 
down  a  dlffesent  rulei  Indeed,  in.  tbe  case  of 
Hagge:v.  Kansas  d  S.  R.  R.  Ca  (O.  O.  )  104 
Fed.  Sftl,  dted  by  them,  tlie  foregoing  doc- 
trine la  dfluSy  atatad  -mfl  audntainad.  . 
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[8]  It  la  fnrtlKr  contended,  stating  the 
contentlou  in  cooasel's  own  words,  tbat: 

"PlaintUCa  damage  waa  the  rwolt  of  an  ex- 
teaordinaxT  doud-bnnt.  which  waa  an  act  of 
Ood,  and  xbr  which  dexcoidant  waa  not  Uable." 

Upon  that  question  the  evidence  Is  in  con- 
flict, and  the  court  therefore  was  required 
to  submit  the  matter  to  the  Jury ;  and  their 
finding,  being  against  defendant,  Is  condn- 
slve  on  this  appeal. 

[4]  It  is  also  Insisted  that  the  court  erred 
In  admitting  certain  evidence  in  plaintiff's 
favor.  Counsel  In  their  brief  contend  that 
the  evidence  was  erroneously  admitted  be- 
cause "the  witnesses  were  not  experts,"  but 
were,  nevAtheless,  permitted  to  give  their 
judgment  or  opinion  respecting  certain  mat- 
ters. Counsel  for  respondent  Insist  that  we 
are  not  authorized  to  review  this  assignment 
because  the  objections  to  the  questions  pro- 
pounded to  the  witnesses  were  insufficient  to 
cover  the  alleged  error.  The  grounds  of  the 
objections  as  they  appear  from  the  bill  of  ex- 
ceptions, are  that  the  evidence  is  "irrelevant, 
Immaterial,  and-  incompetent"  That  is  the 
objection  the  trial  court  was  required  to  pass 
on,  and  none  other.  It  Is  now  well  settled 
that  such  grounds  of  objection  ^re  not  suffl' 
dent  to  authorize  an  appellate  court  to  pasi 
upon  the  competwcy  of  the  witness  or  hli 
qualiflcatlona  to  teati^.  In  Q  Jones,  Com- 
mentaries on  Evidence,  S  Sd4,  at  page  375,  thi 
author,  in  discussing  the  subject  now  under 
consideration,  says: 

"An  objectioD  that  evidence  is  incompetent, 
irr^evant,  and  immaterial  does  not  cover  the 
ground  that  the  witsesg  lias  not  shown  hinuelf 
competent  to  teatify  as  to  the  value  as  an  ex- 
pert." 

-For  the  reaaona  stated,  therefore,  this  as- 
signment cannot  prevail.  The  evidence  oom- 
plalned  of  was,  however,  liaidly  of  that  char- 
acter which  would  authorise  us  to  reverse 
the  Judgment 

It  la  further  contended  that  the  court  err- 
ed in  refusing  to  grant  a  new  trial  upon  the 
ground  that  the  verdict  is  the  result  of  pas- 
sion  or  prejudice,  or  both.  This,  In  the  judg- 
ment of  the  writer,  is  really  the  only  seri- 
ous question  presented  on  this  appeal.  The 
question  arises  as  follows:  As  we  have  seen, 
the  plaintiff  demanded  judgment  for  $2,000 
on  the  second  cause  of  action  and  for  $4,000 
on  the  third.  The  court  apparently  upon 
the  defendant's  request  Instructed  the  Jnry 
to  specify  In  thetc  verdict  the  amount  they 
allowed  as  damages  for  the  growing  crops, 
etc.  The  Jury  returned  ttie  follovrlng  ver- 
dict: 

"We,  the  jarors  impanded  in  the  above  case, 
find  the  Issaes  of  tins  action  in  favor  of  the 
plaintiff  and  assess  its  recovery  at  the  sum  of 
sl.OOO  for  the  damages  resulting  from  permanent 
Iniury  to  the  land,  and  $2|2&0  for  the  damages 
resulting  to  the  personal  property." 

After  tike  r^m  of  the  verdict,  and  within 
the  time  allowed  by  our  statute  defendant 
moved  tm  a  new  trial  upon  Qm  ground  tliat 
the  damages  allowed  were  e»»silTe  and 
eppesrad  to  bo  fbo  rasntt  of  paailao  or  preju- 
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dice.  Counsti  for  the  respectlTe  parties,  ap- 
parently at  the  court's  request  inade  a  care- 
ful examination  Into  tine  evidence,  and  It 
was  agreed  between  them  that  ttie  evldeooe 
was  InsufiBcient  to  sustain  a  v^idlct  for  the 
aggregate  amount  allowed  by  the  jnry.  name- 
ly, $3,260,  but  that  the  evidence  was  saffl- 
dent  to  sustain  a  v^lct  for  the  amomit  of 
$1,882.00.  The  court  aocordlni^  required 
the  plaintiff  to  either  remit  the  difference 
between  $3,260  and  $1^82.50,  or  to  submit  to 
a  new  triaL  The  plabitiff  thereupon  agreed 
to  remit  tlie  amount  of  the  difference  afore- 
said, and  the  court  ordered  tlie  remittitur 
entered,  and  then  ordered  Judgment  for 
91S82JS0,  and  denied  tlie  motion  for  a  nev 
trial. 

It  is  strenuously  insisted  that  in  view 
that  the  jury  r^umed  a  verdict  for  so  large 
an  amount  in  excess  of  the  evidence,  it  clear- 
ly Indicates  that  the  verdict  was  the  result 
of  passion  or  prejudice,  or  both,  and  there- 
fore the  verdict  is  tainted  as  a  whole.  It 
is  quite  true  that,  where  It  is  made  to  ap- 
pear that  the  verdict  Is  ezceseive,  and  that 
such  excess  Is  the  resnlt  of  passion  and  preju- 
dice, or  either,  the  error  cannot  be  cored  bj 
remitting  the  excess  from  the  verdict  In 
the  nature  of  things  that  most  be  so,  becaose 
every  other  queE^ioa  of  fact  wliit^  Is  in- 
volved in  the  oontroversy,  and  whidi  Is  in- 
cluded in  the  verdict,  most  therefore  be  taint- 
ed. But  it  does  not  necessarily  follow  that 
t>ecause  the  jury  returns  a  verdict  in  whldi 
a  greater  sum  Is  allowed  than  is  anthorlzed 
by  the  evidence  for  that  reason  alone  tlw 
verdict  is  the  result  of  passion  or  prejudice. 
If  audi  were  the  rule,  all  cases  in  which  ex- 
cessive verdicts  are  returned  would  have  to 
be  retried.   In  Jensen  y.  Denver  &  R.  Q.  B. 
Co..  44  Utah,  100.  138  Fac  1192,  U03,  this 
court  has  clearly  indicated  under  \rbat  d^ 
cumstances  the  amount  of  the  verdict  may  be 
reduced  and  when  a  new  trial  because  of  an 
excessive  verdict  may  be  granted.  Neoes- 
sarlly  upon  sudi  a  question  app^ate  courts 
mus^  to  a  large  extent,  rely  upon  the  judg- 
ment and  discretion  of  the  trial  court  That 
court  is  In  a  mudi  bettor  positlMi  to  oboave 
and  determine  whetbw  a  jnry  was  actuated 
by  passlmi  or  prejudice,  or  br  both,  in  re- 
turning a  verdict  tm  an  amount  lai^  than 
the  evidoice  jnstlfleB,  or  nliether  the  jury 
was  merely  mistaken  with  regard  to  ttw 
amount  that  should  have  been  allowed.  The 
jury  may  merdy  have  BOaSaHgei  tiie  evi- 
dence, or  may  have  erred  In  th^  judgment 
respecting  Uie  amount  that  should  be  allowed, 
and  If  sudi  Is  the  ease  the  whole  verdict  la 
not  tainted,  and  the  errcBr  may  be  eared  by 
vBqulrfnf  the  plaintiff  to  remit  the  excess. 
To  that  effect  are  all  of  flie  modem  author- 
ities, m  Gila  Valley,  a  ft  N.  By.  Ok  t.  Hall, 
18  Aria.  S70,  112  Pac.  848,  what  we  deem  to 
be  the  cwrect  rule  is  stated      the  Supreme 
Oonrt  (tf  ArUona  in  tte  flfth  heeOnote,  thus: 

"Unless  it  desrly  ivpears  from  the  court  ree* 
Old  tbat  an  aascianTe  mdlst  in  a  pitssssl  in- 
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ioTT' action  MmlteA  from  nrejudie*  or  ■  pawion 
ratLer  than  an  undna  liberality  exercised  by  tbe 
Jury  in  awarding  damagefl,  tba  trial  conrt's  ac- 
tion in  remitting  a  part  of  the  verdiet  initaad 
of  gnnling  a  new  trial  will  not  be  dlBtarbed." 

See,  also,  Dashlel  Hanhman,  118  Iowa, 
283-296,  86  N.  W.  85;  Darts  Iron  Works  v. 
White,  SI  Oolo.  82,  71  Pac  884;  Tunnel  & 
IC.  L.  Oo.  V.  Cooper,  60  Gola  890.  116  Pac. 
901,  Ann.  Cas.  19120,  604.  In  the  latter  case, 
tat  a  IbotDOte  commeodng  on  page  609,  of 
Ana  Cas.  1912C,  namenras  Instances  are 
given  wtiere  the  iQ»pellate  courts  have  ap- 
ptoTSd  the  actloas  of  the  trial  courts  In 
Teqnlzlzig  a  remlttltnr  ot  the  excessive 
amonnt  allowed  by  the  jnry.  In  many  of 
the  cases  there  collated  the  excess  was  much 
greater  than  In  the  case  at  bar,  and  notwith- 
standing that  fact  the  order  requlrtng  a 
Teadttltar  was  nevertheless  sustained,  and 
the  jndsiMtt  was  aphdd. 

[I]  We  can  dtseorer  nothing  In  this  case, 
enept  the  asMmnt  allowed,  whMh  indicates 
puBlon  or  prejudice,  and,  as  we  have  seen, 
passion  or  prejudice  may  not  be  inferred 
aloiw  from  the  fact  that  an  ezcesalTe  amount 
Is  allowed  a  jury  unless  the  ttmooat  Is 
so  potAj  exeeaelTO  that  It  shocks  tlie  ordina- 
ry msn*s  snae  of  justice.  In  this  case  Out 
evidence  upon  the  questlott  of  damages  was, 
to  lay  the  least,  somswbat  acattered,  «nd  it 
Is  not  to  be  greatly  wondered  at  that  a  Jury 
composed  of  laymen,  who  are  required  to 
rely  entirely  np<m  theli  memory  respecting 
tbe  amoont  that  ahonld  be  allowed,  In  view 
ft  tb»  evidence,  dumld  arrive  at  a  verdict 
which  goes  beyond  the  evidence.  The  case 
seems  to.  have  been  well  and  fairly  triad,  and 
tbe  court  snbmlttod  the  case  to  the  Jory  ac- 
cording to  the  defendants  theory,  and  «harg- 
ed  the  jury  as  requested  by  It,  except  in  one 
paxttcnlar,  and  In  that  one  tlie  substance  of 
defendant's  request  was  given.  While  the 
writer,  upon  the  last  question  dlacnsaed.  en* 
tertatped  some  doubt  nt  tbe  bearing,  yet, 
Bftsr  going  Into  tbe  antborltles  rattaor  care- 
fully, no  rsasm  Is  dlsoovwed  why  the  Jiulg- 
stent  of  tbe  trial  oo«rt  upon  this  assignment 
abould  not  pretail. 

a%e  further  contention  that  a  new  trial 
thookl  have  been  granted  Cor  tbe  reason  that 
tbe  jury  disregarded  the  court's  instmctioos 
npoa  the  question  of  defendant's  jvescrlptlve 
rigbt  or  easement  cannot  prevaU.  As  already 
stated,  all  the  questions  were  fairly  submitted 
to  tbe  jury,  and  the  evidence  fully  justifies 
tbelr  flndlng^  except  upon  the  question  oC 
damages,  and  that  qneatlon  we  have  already 
disposed  of. 

Tbe,  judgment  therefore  should  be,  and  It 
aooordbigly  Is,  affirmed,  wUb  costs  to  xospond- 
ent 

8TBAUP,  O.  J.  (concurring).  I  concur  in 
tbe  result  I  do  not  concur  In  what  Is  said 
that  a  new  trial  must  be  granted  in  all  cases 
wb«n  It  aiKtears  that  an  excessive  verdict 


was  lendwed  under  passim  -  cr  -prejudice, 
and  tbat  the  court  In  no  such  case  Is  Joatifled 
in  refusing  a  new  trial  on  a  remission  of  the 
excess.  Because  of  the  conclusion  bere  reach- 
ed that  the  verdict  was  not  the  result  of 
passion  or  prejudice,  what  is  said  as  to  this 
is  but  dicta.  I  thus  withhold  my  vlewa 
respecting  It  until  In  a  case  the  matter  Is  In- 
v<dved  and  iH:<v>erly  presented  for  a»uldera- 
tioa  and  decUon. 

UcCABTT,  J.  In  the  main  I  agree  with  the 
reasoning  of,  and  the  conclutdoos  reached  by 
Mr.  Justice  FBICE,  but  I  do  not  concur  with 
him  wherein  he  holds: 

"That  where  it  is  made  to  appear  tbat  the 
verdict  is  excrasive  and  that  such  excess  is  tbe 
result  of  paasioD  or  prejudice,  or  dtber,  the 
error  cannot  be  cured  1^  remitting  tlie  eusss 
from  tbe  verdict." 

As  stated  by  the  CHIEF  JUSTICO,  this 
question  la  not  necessarily  Involved  In  this 
case,  and  hence  I  refrain  from  expressing  an 
optidon  thereon. 


UNION  PAa  B.  CO.  V.  SUMMIT  OOUNTY 
etsL  (No.  2884.) 

(Supreme  Court  ot  Utah.    Nov.  22,  1916.) ' 

1.  Taxation  «=>290  —  ApPOBTXOffiCBifT  bt 
State  Boabd  or  Eqitauzatior. 

The  detennination  of  tbe  state  board  of 
eqaalization  In  apportioning  railroad  property 
for  taxation  as  to  the  boundary  line  between  two 
coontiea  ia  conclusive  tor  the  current  year.i  - 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  %  472;  Dec  Dig.  «=9299.] 

2.  Taxation  «=>299  —  APl>OBTioniaciTT  bt 
State  —  Boakd  or  Equalization  —  Cobbbc- 

TION. 

The  state  board  of  eqoaliiation,  after  ap- 
IwrtioDiDg  railroad  proper^  for  taxation  in  one 
county  in  May,  1914,  had  tbe  right  and  power  to 
make  a  reapportttmment  ct  the  proper^  to  an- 
other county  on  die  Sd  day  ot  August,  lfil4.x 

[Bd.  Note.— For  other  cases,  sse  Tazatio^t 
Cient  Dig.  1 472;  Dw:.  Dig.  ^b^ISSl] 

8.  iNTCBPIAAOn  ^S>23— BnX— DXHUBRBB. 

Wbm  tbe  state  board  of  eQualisation  bad 
authority  to  reapportion  railroad  property  for 
taxation  to  a  certain  county,  a  demurrer  to  th» 
complaint  alleging  that  both  counties  are  attempt- 
ing to  collect  tax,  tbat  plaintUf  has  refused  to 
pay  either  county,  and  tbat  tbe  action  is  brought 
to  interplead  both  counties  to  determine  which  is 
entitled  to  tbe  tax,  was  properly  sustained. 

[Ed.  Note.— For  otiier  cases,  see  Interpleader, 
(Tent  Dig.  ff  47,  Bl;  Dee.  Dig.  «ea23.] 

Appeal  from  District  Court,  Summit  Coun- 
ty; Geo.  O.  Armstrong,  Judge. 

Interpleader  by  the  Union  Padfle  Railroad 
Company  against  Summit  County  and  an- 
other. Fnun  a  jndgmast  raitalning  a  de- 
murrer to  tbe  complain^  ptaintlff  appeals. 
Affirmed. 

Ceo.  H.  Bmiib,  3.  Y.'  Lyle,  and  Paul  Wil- 
liams, all  of  Salt  Lake  City,  for  appellant.  P. 
H.  Neel^,  of  OoatvUIe,  and  Evans,  Bvans  & 
Folland,  of  Salt  Lake  City,  for  req>ondent 
Snnunlt  County.   Howat,  MaauHlan  4  Ne- 


aiiiiriii  other  esses  see  sssm  lople  and  UT-NUlCBaB  In  all  Ker-Numbtred  Dlcwta  and  In«sxts 
iBitk  Cennty  v.  BalUy  st  aU  State  Board  sCltasUsatton,  IH  Pas.  fa. 
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beker,  of  Bait  Lake  OU7;  for  reqpondent  RKdi 

8TRAUP,  0.  J.  The  case  went  off  on  de- 
morrer  to  the  complaint.  In  substance,  It  Is 
alleged  In  the  complaint  that  the  plaintiff,  In 
accordance  with  the  Btatnte  relating  to 
taxe^.  In  Febrnai7,  1914,  fnrhlshed  to  the 
state  board  of  equalization  the  mileage  of 
its  raUroad  to  be  B.82  miles  In  Rich  county 
and  41.72  miles  In  Snmmlt  county,  together 
with  the  improvements  and  prt^erty  neces- 
sarily incident  thereto  and  the  value  there- 
of;  that  in  accordance  with  such  retnm  the 
board,  for  the  purpose  of  taxes,  in  Hay,  1914, 
apportioned  the  5.82  miles  to  Rich  county 
and  the  41.72  miles  to  Summit  county ;  but 
that  thereafter,  on  the  3d  of  August.  1914, 
the  board  apportioned  the  whole  of  the  mile- 
aee  to  Summit  and  none  to  Rich  oounty. 
Tben  It  is  allied  that  Bleb  county  in  Bfay, 
1914,  proceeded  to  levy  a  tax  on  the  6.82 
miles  of  railroad  first  apportioned  to  It,  and 
that  Summit  county  in  August,  1914,  also 
proceeded  to  levy  a  tax  on  the  same  5.82 
mllA  reapportiotaed  to.  it,  And  tliat  nuless 
restrained  both  countiei  will,  proceed  to  col- 
lect ttte  tazw  on  ajtch  mileage  of  6.82  miles. 
The  plaintiff  farther  alleged  that  the  K.82 
iniles  are  "to  ttte  best  of  Its  informatiflu  and 
Imowledge"  in  Rtcta  county,  uid  not  in  Sum- 
mit county;  that  It  paid  Uie  taxes  on  the 
41.72  miles  prt^rly  aaieased.  to  Summit 
county,  but,  becanae  both,  counties  dalm  the 
tax  on  tbe  6.82  miles,  tbe  plaintiff,.  altSiooi^ 
at  all  times  ready  and  willing  to  pay  it  to 
tbe  pn^MT  anthoritiM,  r^sed  to  pay  It  to 
either  county.  Tbaa,  as  th6  jdaintlff  fiutber 
avers,  it  brought  tbls  aetttm  to  interplead 
both  coonties  to  determine  In  whldi  county 
the  6.82  miles  are  and  wUcli  county-  is  en- 
titled to  tbe  tax,  and  'tAat  both  eoontles,  in 
tlM  meantime,  be  restrained  fpun-  further 
proceeding  to  collect  ttie  tax:'  To  this  cnn- 
plalnt  general  and  special  demurrers  were 
sustained.  Tbe  plaintiff,  stood  on  its  com- 
plaint, '  whereon  a  Judgment  dismissing  the 
action  was  entered,  from  which  the  plaintiff 
appeals. 

Passing  tiie  raised  questions  of 
whether  an  interpleader  lies  because  of  the 
stated  reasons  that  (1>  the.  pla^tlff  is  an  In- . 
terested  party  ,  and  tiBi  a  direct  financial  In* 
terest  in  the  outccnae.  of  the  salt.  ^  is  not 
ignorant  of  the  facts  and  asserts  the  disput- 
ed mileage  to  be  in  Rich  county  as  claimed 
by  that  county  and  there .  subject  to  taxa- 
tion, and  (3)  has  a.  plain,  q^eedy,  and  ade- 
quate reme<ly  at  law.  we  think  the  disposi- 
tion of  the  case  hims  on  the  question 
whether  tbe  board.  <^  eifual]zatlf>Q,' had  tbe 


right  and  i>ower,  on  tbe  Sd  day  of  Aognst, 
1914,  to  apportion  the  6.82  miles  to  Rlcli 
county  and  then  to  be  subject  to  tbe  tax. 
And,  as  In  effect  stated  bj  the  plaintiff,  the 
disposition  of  the  case  is  d^ndent  upon  the 
question  of  whether  tbe  9.82  miles  are  in 
Rich  or  In  Summit  coanty.  Sneh  a  qnestioo 
was  before  as  in  the  case  of  Rlcb  Connt7  v. 
Bailey  et  aL,  State  Board  of  Bqu^Oizatlai. 
154  Pac.  773.  where  we  held  that  the  board's 
determination  In  apportioning  railroad  prop* 
erty  tor  taxatlMi  as  to  the  tocatkm  of  tbe 
boundary  line  between  coonties  was  conclu- 
sive for  the  current  year.  There,  as  It  was 
here  alleged,  tlie  board,  appoatloned  the  5.82 
miles  to  Sammit  coanty.  There  we  held  that 
it  was  wltUn  tbe  province  of  the  board  to 
determine  whether  tbe  divvted  railroad  was 
within  the  one  or  the  otba  county.  Here  it 
Is  alleged  that  the  board.  In  Aagost;  1914, 
apportlfmed  the  6.83  ndles  to  Snmmlt  eoanty. 
U  U  not  aUeged  that  It  did  that  wxoncfally. 
erroneously,  or  without  aathority;  or  throng 
mlstafeev  or  without  a  hearing  or  w  tamsti' 
gadon  as  to  the  bosodary  line,  or  even  oon- 
trary  to  what  the  real  tm^  is  wagpt  fb&  al- 
lecatloD  "to  tbe  best  information  and  knowl- 
edge of  the  plaintUE  tbib  6.83  mUea  are  in 
Rich  county.**  The  allegatloB  as  to  tliat  is: 

"That  tiiercafter,  to  wit,  on  or  about  the  8d 
day  of  Aognst,  1914,  tbe  said  State  Board  of 
BqualiBation  cbanged  the  apportionmeat  that  it 
had  theretolore  made  In.  accordance  with  the 
tax  return  aforesaid,  and  by  said  change  allotted 
and  apportioned  that  porUon  of  tbe  plalntifl*B 
railroad  Hoe  shown  in  me  tax  return  by  tbe  8tat» 
tioard  of  equalization  a»  being  located  in  Rich 
county,  to  T^it,  0.82  miles,  to  Summit  county  in 
addition  to  the  mileage  tneretofbre  allotted  anil 
apportioned  by  said  state  board  of  eguaUsation 
to  Summit  county,  and  by  said  change  did  not 
apportion  or  allot  to  Rich  counbr  any  of  the 
mileage  of  this  plain  tififs  railroad.** 

In  otlwr  words,  tor  angbt  that  appears, 
the  apportlrament  made  In  lEay,  1914,  ap- 
portioning tbe  fiJ82  miles  to  Rich  county,  may 
have  been  done  inadvertently,  or  wraueoosly, 
or  through  mistalee,  and  hence  was  corrected 
in  August,  1914,  mbem  tbe  6.62  miles  were  ap- 
portioned as  the  board  may  have  determined 
in  accordance  with  tbe  facta  to  Snmmlt  coun- 
ty. According  to  our  prior  holding,  the  board 
then  bad  the  right  and  power  to  do  that 
For  this  reason,  we  think  the  complaint  in- 
snffldent,  and  that  therefore  tbe  denmrrer 
was  properly  sustained. 

It  thus  follows  tiiat  the  Judgment  mnat  be 
affirmed,  with  costs. 

Sucb  Is  the  order. 

FRICS:;  7..  and  HORSS),  District  Judge, 
concur.  itcQABTY,  J.,  absent -en -aeeoont  of 
Utaiess. 
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amXH  T.  HABBINGnX)¥r  et  al  (No.  18868.) 
(Supreme  Gonrt  of  WaafaiDgton.  Dec.  15, 1MB.) 

Tbui.  «s3280(]0— Bbqttbst  n>B  Instbuotionb 
— IssnuonoKS  Ax-kkadt  Gzten. 
Refusal  to  give  requested  inBtructioDa  whidi 

are  a  specific  elaboratfoa  of  isstructioQfl  already 

given  in  a  more  general  way  la  not  erroneous. 
[Ed.  Note.— For  other  eases,  see  Trial,  Ctot. 

Dig.  S  6B1;  De5.  Dig.  «=»360(1).] 

Depaxtmoit  S.  Ai^eal  tran  Snperiw 
Court,  King  OounCr;   Boyd  J.  TaUman, 

Judge. 

Action  by  R.  N.  Smith  ag&lnat  P.  A.  Har- 
rington and  B.  G.  Peters,  copartners  doing 
boslness  trader  the  firm  name  and  style  of 
Harrlng-Peten  Company.  Jodgment  for 
plalntur,  and  deftoddantB  a;^eaL  AfBrmed. 

Tan  Dyke  &  Tbomaa.  of  SeatOe,  for  appd- 
lants.  Vkfbr  it.  Place,  Benjamin  M.  LeVlne, 
and  PhlUp  TindaU*  al)  of  Seattle^  fbr  i»- 
ipondent 

FEB  CtTRIAM.  Snlt  TQioa  two  causes  of 
action  growing  out  a  written  contrafi:  for 
the  furnishing  of  labor  and  material  In  the 
onutructlon  of  a  ooncretiB  warehouse.  Ver- 
dict for  plaintiff. 

The  case  presents  qoesUons  of  fact  only, 
properly  triable  before  a  Jury.  No  angges- 
Uon  Is  made  of  any  Improper  admission  or 
rejectkm  of  evidence,  nor  Is  complaint  made 
as  to  tlie  InstmcUops  given.  .  Appellants  con- 
tent themselves  with  %.  claim  ai  enor  in  the 
refosal  of  the  lower  court  to  glre  certain 
requested  Instructions. 

After  examining  the  Issues,  the  evidence, 
aod  the  instructions  given,  we  '•ondude  that 
the  case  was  properly  submitted  to  the  Jury. 
The  reQuested  instructions  are  a  eveclflc  elab- 
oration <ti  what  the  court  said  to  the  jury  In 
a  more  general  way  In  referring  to  the  la* 
Bues  to  be  determined.  We  cannot  say  that 
the  refusal  to  give  them  entitles  the  ^pel- 
lantB  to  a  new  trlaL 

Upon  the  wlu^e,  we  conclude  that  the  case 
was  fairly  submitted  to  the  Jury,  and  the 
judgmrat  should  be  affirmed. 


STTK8DOBF  r.  SUESDOBF.  (No.  I84n.) 
(Supreme  Court  of  Washington.  Dec.  12,  1916.) 

1.  Akbitbation  and  Awasd  —  AOBEB- 
UMT  TO  ABXQI  AWABIK-^ATXnCE. 

Bob.  ft  BaL  Code.  |  421,  providing  diat 
an  agreement  to  arbitrate  sliall  m  in  writing, 
signed  by  the  parties,  and  nay  b«  by  bond  "con- 
ditioned that  Uie  parties  entering  Into  said  sub- 
miaiioD  diall  abide  the  award,  appUei  solely 
to  an  arbitration  %y  bond,"  and  not  to  the 
agreement  to  artitrate,    .   t   • . 

[Ed.  Note.-^Far  other  cfuies,  see  Arbitratioa 
sndAward,  Cent.  Dig.  1  27;  Dea  Dig.  «s>6.] 

2.  ABBITBATIOir    AND    AWASD  ^sd—BiQOI- 

sms. 

A  special  agreement  to  abide  an  award  is 

tuincoessary  in  matttrs  of  arbitration,  if  tlie 

statute  does  not  expressly  require  It,  as  the 


law  implies  an  agreement  to  aMds  tbt.  ifsolt 
of  an  arbitration  from  the  &ct  of  submissioo. 

[Ed.  Note.— Fpr  other  oases,  see  Arbitratioa 
and  Award,  0»t.  Dig.  |  27;  Dea  Dig.  Ca* 
6.1 

8.  ABBXIBATION  and  AWABD  (ts^K-^lOfON- 
LaW  AIVD  SlATU'rOET  Abbitratioit. 
Common-law  arbitrations  have  been  oitirely 
supplanted  by  the  statutory  regulations  on  the 
subject. 

IIBd..Note.— othar  eases,  see  Ari>itxatlMi 
and  Award,  Cent  Dig.  i|  7-10;   Pec.  IMg. 

i.  ABBrrBAnoN  akd  Awabd  «s>e8— Rbqui- 

SitES— Opeeation  . 
Mere  defects  in  the  proceedings  for  a  statu- 
tory award  will  not  aTail  after  jtidgment  on  Ae 
award  has  been  rendered,  but  there  must  have 
bem  some  such  radical  departure  from  the 
prescribed  proceedings  as  to  show  want  of  Ju< 
risdlction  to  render  judgment. 

[Kd.  Nota^For  other  cases,  see  ArbitratifiB 
and  Award.  Cent.  Dig.  H  8li-861;  Dw:.  Dig. 
«»68.I 

6.  ABBIXBATSOn  ARB  AWABD  «S»82(6)— JUDQ- 
MBNT  OK  AWABD— FiNALrrT. 

Where  the  superior  court  properly  acquired 
jurisdiction  as  to  an  award.  Its  Judgment  con- 
arming  the  award  was  final,  and  G<Hild  be  va-  ^ 
cated  only  in  the  manner  and  on  the  loounds 
prescribed  by  Isw  for  the  vacation  m  judg- 
ments. 

[Bd.  Note. — ^For  other  cases,  see  Arbitration 
and  Award.  Cent  Dig.  |  460;  Dec  Dig.  «9 
82(6).] 

Department  1.  Appeal  from  Snpoior 
Court.  Spokane  County ;  Bruce  Blake,  Judge. 

ArWtration  agre«nent  between  Henry  F. 
Snksdorf  and  V.  W.  SuksdorC,  with  an  award 
In  favdv  of  Heniy  F.  Suksdorf.  I^«m  an 
0Td«r  <of  tbe  ba^erUa  court,  vacating  the 
Judgment  on  the  award,  ^nry  F.  CMiksdorf 
appifMtls.  Revttraed,  with  directions  to  rein- 
state (he  Judgment 

W.  C.  Jcmes  and  George  W.  Belt,  both  of 
^cdnne,  ftir  appellant.  DstIs  ft  Bell,  of 
Spokane,  tot  respondent. 

FULLBBTON,  J.  On  Harch  28,  1015, 
Hmry  F.  Stdoidorf  and  F.  W.  Sakadovf,  for 
the  purpose  of  settling  various  controTeralee 
between  them  which  extended  over  a  number 
ta  years,  entered  Into  the  following  written 
arMtratlon  agreeoMDt: 

"This  agreement,  made  and  entered  into  be- 
tween Henry  F.  Bnfcsdorf,  plaintiff  herein,  and 
F.  W.  Suksdorf.  defendant  herein,  witnessetb; 
That  whereas,  a  controversy  has  arisen  and 
existed  between  plaintiff  and  defendant  for 
many  years,  arising  oat  of  an  secountiBg  hx 
8,000  bushels  of  wheat  reo^ved  by  defendant  for 
plaintUf  about  20  years  ago,  and  out  of  the 
right  to  *  purchase  certain  land  near  Spokane 
Bridge  and  near  Spangle,  abont  000  acres, 
whi<^  plahitUE  dsima'  to  haTS  prooored  for  de- 
fendai^t,  and  out  of  a  promissory  note  of  de- 
fendant for  11,800,00  to  plaintiff,  on  which 
^Aintlff'ciatms  that  tmt  ^1,460.00  and  interest 
has  brai  paid,  U]4  it  being  admitted  that  de- 
fendant' claims  varioas  credits'  for  payments 
made,  also  for  the  value  of  services  rendeced 
plaintiff;  and  whereas,  defendant  also  danns 
other  defenses;  and  whereas,  said  parties  have 
been  unable  to  agree  as  to  the  respective 
amounts  for  which  each  Is  entitled  to  credit, 
and  also  disagree  as  to  the  validity  of  several 
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of  the  claims  and  cocinterclaimB  and  credttB 
aforesaid:  Now,  therefore,  the  said  parties  do 
hereby  agree  to  Bubmit  th^  differences  as  afore- 
said, and  all  others  since  1884,  to  the  award  of 
Thomaa  Conlan,  W.  C.  Gray,  and  Henry  Roh- 
wer,  mutually  selected  by  them  for  the  purpose 
f>f  arbitration.  It  is  further  agreed  that  the 
parties  hereto  waive  the  benefit  or  defense  of 
the  Btatute  of  Umitatiou." 

A.  maJorit7  <^  the  arUtxaton  tonnd  tliat 
F.  W.  Svksdort  was  Indebted  to  H.  F.  Suks- 
dorf  In  the  sum  of  f 2,500.  The  award  was 
filed  with  the  clerk  ot  the  siiperlor  oonrt  of 
Spokane  county,  and  motion  made  before 
the  court  for  Its  conflrmatlon.  Over  the 
exception  at  F.  W.  Sukadorf,  the  award  was 
confirmed,  and  Judgment  rendered  In  favor 
of  H.  F,  Suksdorf  for  the  amount  found  doe 
Iff  the  award.  Thereafter  F.  W.  Suksdorf 
filed  a  motiw  to  vacate  the  Judgment  and 
order  affirming  the  award,  whldi  motion 
was  granted  by  the  court,  "for  the  reason 
that  the  agreement  to  arbitrate  contained  no 
express  stipulation  that  the  parties  thereto 
would  abide  by  or  perform  the  award." 
From  the  order  vacating  the  Judgment  on 
the  award,  H.  F.  Suksdorf  proaecotes  this 
appeaL 

[1]  The  court  based  its  order  vacating  the 
CMiflnnatlon  of  the  award  on  the  theory 
that,  under  Rem.  &  Bal.  Code,  |8  420-430, 
providing  a  statutory  method  for  arbitration 
and  award,  it  was  necessary  for  the  parties 
to  agree  to  "abide  the  award,"  In  order  to 
give  the  superior  court  Jurisdiction  to  enter 
Judgment  upon  an  award  without  suit  there- 
on. The  only  sui^rt  for  th4s  position  is 
found  in  section  421,  which  provides: 

"Bald  agreement  to  arbitrate  shall  be  in  writ- 
ing, signed  by  the  parties,  and  may  be  by  bond 
In  any  sum,  conditioned  that  the  parties  enter- 
ing into  said  submission  shall  abide  the  award." 

To  uphold  the  decision  of  the  superior 
court  It  would  be  necessary  to  construe  the 
foregoing  section  to  mean  that  the  arbitra- 
tion agre«nent  should  be  conditioned  In 
terms  that  the  parties  should  abide  the 
award.  We  think  the  clause  "conditioned 
that  the  parties  entering  into  said  submis- 
sion shall  abide  the  award"  appltos  solely 
to  an  arbitration  "by  bond"  mentioned  In 
the  statute,  and  relates  to  the  conditions 
of  the  bond,  not  to  the  agreemoit  to  arbi- 
trate. 

[3]  Moreover,  a  spedfic  agreement  to  abide 
the  award  is  unnecessary  in  matters  of  ar- 
bitration, if  the  statute  does  not  expressly 
require  It.  "Tbe  law  Implies  an  agreement 
to  a'blde  the  result  of  an  arbitration  from 
the  fact  of  submission."  Smith  v.  Morse,  0 
Wall.  76.  19  L.  Ed.  597;  Klngaley  v.  Bill, 
9  Mass.  198;  Pierce  v.  Klrby,  21  \^s.  126; 
Valentine  v.  Valentflne.  2  Barb.  Oh.  430; 
Robinson  v.  Templar  Lodge,  07  Oal.  62,  31 
Faa  008.   It  Is  true  that,  in  the  case  of 


Zlndorf  Const.  Oo.  t.  Western  American  COh 
27  Wash.  81,  89,  67  Pac.  874,  376,  we  said: 
"Secthm  5103  HBoL  Code,  which  ts  the  sama 
as  section  421,  Rem.  &  BaL  Code]  providei 
that  the  agreement  •  •  *  aball  be  in  writ- 
ing, signed  by  the  parties,  and  conditinied  that 
tbe  parties  entering  into  the  agreement  'shall 
abide  the  award." 

But  the  qne8tl<m  was  not  an  Issue  in  that 
case,  and,  while  approiwlate  enouj^  to  the 
particular  question,  was  not  Intended  to 
lay  down  a  gaieral  rule. 

13]  Tbe  respohd«it  further  contends  that, 
in  the  ev&A  this  court  construes  section  421 
as  not  imposing  the  necessity  of  a  recital 
that  the  parties  will  abide  the  award,  the 
arbitration  agreement  falls  under  the  com- 
mon-law  rather  than  the  statutory  regula- 
tions for  the  submission  of  the  controversy, 
since  the  agreement  nowhere  discloses  that 
it  is  the  Intent  of  the  parties  to  follow  the 
statutory  procedure,  nils  contention  Is 
based  on  the  assumption  that  both  the  com- 
mon-law and  statutory  methods  of  arbitra- 
tion and  award  are  existent  in  this  state. 
But  this  court  has  ruled  In  a  recent  case 
that  common-law  arbitrations  have  been  en- 
tirely supplanted  1^  our  statutory  regula- 
tions on  the  subject  See  Dickie  Mfg.  Co. 
V.  Sound  Const  &  Eng.  Co.,  1ES9  Paa  129. 
PosattJly  it  might  follow  from  this  that  if 
the  aulmilsslon  was  Insufficient  under  the 
statute,  the  entire  proceedings  would  be  a 
nullity;  but  as  we  have  indicated,  we  can- 
not conclude  that  this  agreement  was  thua 
insufficient  According  to  the  trial  court's 
own  view.  It  was  deficient  only  because  (t 
did  not  contain  an  agreement  to  abide  the 
award.  This,  as  we  say,  is  not  enough  on 
which  to  base  a  holding  of  Insufficiency. 

[4]  Moreover,  no  dalm  of  insufficiency  was 
made  when  the  appellant  moved  tor  Judg- 
ment thereon;  In  fact  both  parties  to  tbe 
agreement  treated  tbe  matter  throughout  as 
a  statutory  arbitration  until  after  Judgment 
was  rendered.  Mere  defects  In  the  proceed- 
ings could  not  avail  after  that  time.  There 
must  have  been  some  such  radical  departure 
from  the  prescribed  proceedings  as  to  show 
want  of  JurisdlcUon  in  the  court  to  render 
the  Judgm«it  There  was  no  sudi  d^wr- 
tnre-  here. 

[S]  The  court  having  properly  acquired  Ju- 
risdiction, its  Judgment  was  a  final  one, 
which  could  be  vacated  only  in  the  mannw 
and  on  the  grounds  prescribed  by  law  for 
the  vacation  of  Judgments 

Reversed,  wltik  directions  to  reinstate  tbe 
Judgment 

MORRIS,  a  J.,  and  MOUNT  and  CHAD- 
WIGK,  3J^  concur.  ISLUS,  3^  concurs  In 
result 
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STATE  T.  FERRY  LINE  AUTO  BUS  CO. 

et  al.    (No.  13286.) 
(Supreme  Ooort  of  Wasfaiogton.  Dee.  12, 1916.) 

1.  CazMiiTAi,  Law  «=a58  —  Rxspokbzbzlitt 

TOR  CbIUX— AOEHT. 

Agents  of  a  jitney  bos  corporation  who  aa- 
sisted  and  abetted  its  opeiatlon  wHhoat  a  per- 
mit are  crimiaaUy  liablfl  witb  it  for  violatLsK 
Laws  1015,  p.  227,  regulating  Jitney  boa  traffic. 

[Ed.  Note.— For  other  cases,  ^see  Criminal 
Law,  Cent  Dig.  H  40.  41;  Dee.  tHg.  «s>58.] 

2.  STATTTtU  <ES3ll4CD  — t  Xm>  —  BZFBBBB- 

iNQ'  Subject. 
LawB  1916,  p.  227,  entitled  "An  act  relat- 
ing to  and  r^lathig  common  carriers  of  pas- 
sengere  upon  public  streets,  roads  and  high- 
way!," ana  providing  for  bonding  motor  vebicles, 
does  not  violate  Const  art.  2,  S  10,  because  not 
expressing  its  subject  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Ststates, 
Cent  Dig.  I  145;  Dee.  Dig.  «B»114a).] 

3.  OoRSTmrnoRAi'  Law  ^205^— Spkciai. 
lunTNinBa— PBEraunoK. 

Laws  1916,  p.  227,  requiring  bcmds  from 
motor  vehicles,  but  not  txom  street  car  com- 
panies, does  not  violate  Const,  art  1,  jt  12,  pro- 
hibiting class  legislation,  since  the  mstinetion 
ie  reasonable. 

[Bd.  Note.— SN»  other  eases,  see  Oonstitutloo- 
al  Law,  OvKt.  Dig.  ||  616.  617;  Dee.  Dig.  «s» 
200(S)Jf 

4.  CamamB  4»11— Mokw  VKSioun— Bond. 

Laws  1915,  Ik  227,  is  not  invalid  because 
requiring  a  surety  comi»any*s  bond  from  jitney 
busaes  without  providing  for  bonds  of  other 
oompanies,  aioee  the  reqmremient  is  presnmahly 
laasQBaUe. 

[Ed.  Notar-For  other  cases,  see  Carriers, 
Cent  Dig.  H  2,  8;  Dec  Dig.  «=»11.] 

6.  OoiranTDTioirAi,  Law  «sc»20e(6>  —  Cuksa 
Imisution. 

LawB  1015,  p.  227,  Is  not  void  because  it  ex- 
empts carriers  of  United  States  mail  from  its 
provisions, 

Mote-^Por  otler  casea,  see  Oonstitation- 
al  Law^Cent.  Dig.  »  661.  60S,  667;  Dee.  Dig. 

Q.  ConsnxuTioKAL  Law  «s>82— Foubt39  aud 
Fifth  aurdioents  to  Federal  Constitu- 
tion. 

The  fourth  and  fifth  ameodments  to  the  fed- 
eral C<HiatitatioB  are  limitations  njtaa  powars 
of  tlM  federal  govenuoen^  and  have  na  appli- 
caiioD  to  powers  of  the  states. 

[Ed.  Note.— For  other  casea,  see  GonstiCutloif 
al  Law,  Cenb  Dig.  |  149;  Dea  Dig.  «b88.] 

7.  CoHmrunoNAi.  Law  ^stSSiSi—CMsxmm, 
Law  ^393(1>— SKLt-IncsiMJNATioH. 

Laws  1915,  p.  227,  does  not  violate  Const 
■rt  1,  i  9,  providing  that  no  person  shall  be 
«MDpeUed  m  a  criminal  case  to  give  eridence 
against  himsA,  and  that  there  shall  be  no  im- 
prisonment for  debt  except  in  easea  of  abacond- 
iDg  debtora. 

[ESd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  161^:  Dec.  Dig. 
83(3) ;  Criminal  Law,  Cent  Dig.  i  871;  Dea 
Dig.  «»893(1).] 

8.  Con8TTrUTXONA£  IiAW  •a>2B7— Dw  Fbo- 
csas. 

I«w»  lM6b  V*  SSI7,  does  not  nneonstitntioo- 
ally  take  property  wiuiout  dne  process  of  law. 

[Ed.  Note^FoT  other  cases,  see  ConstituUon- 
al  Law,  Cent  I^.  H  832-^834;  Dec.  Dig. 
297.] 


9^  Oabhebs  «ea>4  —  BfeoTn:.AXioH  —  Who  au 

Common  Carbiebb. 
A  jitney  line  whi^  contracted  to  carry 
passengers  between  a  feny  landing  and  a  desl^ 
nated  locality  is  a  eo&unon  eamer.  aobjeet  to 
Laws  1015,  p.  227. 

[Bd.  Note.— For  other  oases,  see  Carriers, 
Cant  Dig.  {f  1,  462-478;  Dec.  Dig.  «=>4. 

For  other  definitions,  see  Words  and  Phrases, 
Tint  and  Second  Seriea,  Ctuomon  Carrier.] 

10.  Cabmms  «bb6— BBavLATioir— CoKPAima 

AlROBD. 

Where  a  jitney  bus  Une  ctHitracted  with  a 
municipal  corporatjcn  to  transport  passengers 
between  certain  points,  fteld  that  such  trans- 
portation WB8  not  rendered  *m  behaU  of  tiw 
municipal  corporation  so  as  to  lendsc  tlia  jitney 
line  exempt  from  Laws  1015,  p.  227. 

[Ed.  Note.— For  other  cases,  see  CarriKS. 
Cent.  Dig.  H  3,  4,  7;  Dea  Dig.  «s»5.] 

11.  Cbiuinal  Law  4es6S  —  Bispohsibixjtt 
roB  Cbihe— Agent. 

A  municipal  corporatloD  cannot  itaelf,  or 
by  contract  with  others,  transport  passengers 
in  violation  of  Laws  1915.  p.  227,  and  those 
who  do  so  under  contract  with  it  are  criminally 
liable  as  independent  contractors. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  H  40,  41;  Dee.  Dig.  ^a»&8.] 

Department  1.  Appeal  from  Superior 
Coart,  King  County;  Kenneth  Hacklntodi, 
Judge. 

Prosecution  by  the  State  of  Washington 
against  the  Ferry  Line  Auto  Bus  Cornvtms, 
a  ooiT>oratl<m,  and  A.  OoUlns  and  Georse 
CoIUds,  under  Laws  1915,  p.  227,  reguliUlDg 
motor  Tehlde  transportattou  for  hir&  TbB 
corporation  appeals  from  tb«  oonrlctltm  and 
the  state  frt>m  a  judgment  of  dtomlasal  as  to 
the  Individual  defendants'  Affirmed  upon  tlie 
corporatloD'a  aiveal  and  reversed  upm  tbe 
State's  fvpeal. 

Alfred  H.  Lnndln  and  W.  F.  U^er,  both  of 
Seattle,  for  Oie  State.  Jaa.  B.  Bradfoid,  Wm. 
B.  AlIlBoa,  0.  J.  B^nce.  and  Shorett,  Mc- 
Laren &  Bborett,  all  of  Seattle,  for  rospond- 
ents. 

FUIJiSatTON,  J.  The  appeHant  Ferry 
Une  Auto  Bus  Company,  a  corporation,  to- 
gether with  A.  O.  Collins  and  George  OoUlns, 
were  Jointly  accased  by  an  Information  filed 
bf  the  prosecuting  attorney  of  King  county 
of  engaging  In  the  buBlness  of  carrying  passea- 
gers  for  hire  In  motor  propelled  reblclM 
along  the  public  streets  of  the  dty  of  Seattle, 
without  first  having  a  permit  so  to  do,  as  re- 
quired by  chapter  57  of  the  Laws  of  1915, 
commonly  known  as  the  Jitney  Bus  Act  To 
the  information  each  of  tbe  defendants  filed 
demurrers.  The  demurrers  of  A.  G.  Collins 
and  George  Collins  wero  sustained  by  the 
court,  and  on  the  election  of  tbe  prosecution 
to  stand  on  tbe  information,  a  judgment  of 
dismissal  as  to  them  was  entered.  Tbe  di^ 
murrer  of  the  Ferry  Line  Auto  Bus  Company 
was  overmled.  The  corporation  then  en- 
tered a  plea  of  not  gallty  to  the  Infbrmatlon, 
and  on  a  trial,  which  was  had  before  the 
court  sitting  without  a  jury,  was  found 
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(Qlltjr  and  sentenced  ttt  pay  a  fliie<  ^»  ttM 
appeals  txom  the  jndjEment  of  dluulssal 
flgahiat  tbe  Indlvldiial  defendaots,  and  the 
Ferry  Une  Auto  Boa  Company  ^^^la  Cmiii 
the  Judgment  of  conviction. 

[1]  The  record  does  not  disclose  the  ground 
upon  which  the  learned  trial  Jndge  rested  bis 
deelsl<Hi  aa  to  the  Indivldnal  defoidante,  hot 
It  can  be  gathered  from  tbe  argument  of 
their  counsel  It  was  thought  that  Unce  the 
principal  only  was  required  to  have  a  permit 
before  enga^ng  In  the  business  of  carrying 
pasaengerB  for  hire  In  motor  pn^ielled  vehi- 
cles at  the  place  named,  these  defendants, 
being  merely  the  servants  and  agents  of  the 
principal,  could  not  be  guilty  of  a  violation 
of  the  statute,  even  though  they  aided  and 
abetted  the  prin<HpaI  In  tbe  execution  of  the 
vnlawfal  act.  This  is  not  tbe  law.  No  per- 
son committing  or  aiding  or  abetting  In  the 
coDimlaslon  of  an  unlawful  act  can  shield 
himself  from  puntshmeot  by  showing  that  he 
acted  under  the  direction  of  or  as  the  agent 
or  servant  of  another.  As  was  said  by  ttie 
Supreme  Court  of  Tennessee  in  Atkioa  v. 
State,  95  Tenn.  474.  32  S.  W.  891.  the  rela- 
tions of  principal  and  agent,  employer  and 
emidoy^  are  not  recognized  In  Hie  criminal 
law.  By  that  law  every  man  must  stand  for 
himself.  No  man  can  authorize  another  to  do 
what  he  may  not  lawfully  do  himself.  If  the 
attempt  to  confer  sadh  authtnlty  be  made, 
and  the  unlawful  act  be  done,  both  are  gull^. 
So  Mr.  Bishop,  in  his  work  on  Criminal  Iaw, 
says  that  tbe  command  of  a  superior  to  an  in- 
ferior, of  a  master  to  hia  servant,  ot  a  prin- 
cipal to  his  agent,  will  not  Justify  a  criminal 
act  done  In  pursuance  of  It  Bishop's  New 
Criminal  Law,  {  350.  To  the  same  effect  are 
our  own  cases.  In  State  v.  Burnam,  71  Wash, 
199, 128  Pac  218,  it  was  held  that  the  mana- 
ger of  the  active  business  of  a  corporation  en- 
gaged In  the  business  of  selling  milk  was 
guilty  of  a  vlolattcm  of  the  atatate  pn^Utr 
Ing  tbe  selling  of  milk  helmr  a  certain  stand- 
ard, although  tbe  milk  was  aold  from  one  of 
the  wagons  of  tbe  corporation  wliich  left  tbe 
dairy  during  the  managw's  absoice.  See, 
also,  Spokane  v.  Patterson,  40  Wash.  93,  89 
Pac.  402,  8  U  B.  A.  (N.  8.)  1104.  128  Am. 
8t  Bap.  921. 13  Ann.  Oaa.  706. 

Tbe  d^endauts  argue  that  if  every  per- 
eoa  who  is  in  any  way  engaged  in  the  unlaw- 
ful business  is  included  within  tbe  penal 
provlslonB  of  the  statute,  then  each  individu- 
al agent  or  employ^  must  comply  with  the 
statute,  regardless  of  whether  the  principal 
has  complied  with  the  statute  or  not.  Not- 
withstanding It  is  asserted  that  this  conclu- 
Bion  Is  inevitable,  we  have  not  been  able  to 
accept  it  The  principal  Is  guilty  because  It 
engaged  in  the  business  without  a  compliance 
with  the  statute.  Tbe  agents  and  aervants 
are  guilty  bemuBe  they  aided  and  abetted 
the  principal  In  the  commlsaion  of  tbe  unlaw- 
ful act.  Tbe  principal  can  make  its  business 
lawful  by  a  compliance  with  the  statute. 


Whan  ODce  It  la  made  lawflil,  dearly  It  Is  no 
ofEmse  for  on«  aa  Its  agent  and  servant  to 
agdst  In  tbe  proaecntttm  <»C  the  bualaeas.  We 

ctmclude,  tberefbre^  that  tbe  court  erred  In 
sustaining  the  demnrrer  of  the  Indlvldnal 
defraidanta,  * 

[2-1]  The  principal  questiOB  anbnitted  on 
tt»  appeal  of  the  Ferry  line  Auto  Bua  Com- 
pany Is  the  constitutionality  ot  (be  statute 
upon  which  the  prosecuttfHl  la  fimnded.  This 
question  was  determined  by  us,  contrary  to 
the  appellants  contentitms,  la  the  case  of 
State  V.  Seattle  Taxlcab  A  Transfer  Co.,  90 
Wash.  416,  106  Pac  887,  where  we  held  tbe 
act  constitutional.  The  reasons  for  oar  hold- 
ing are  fully  stated  in  the  opinioa  In  that 
case,  and  It  la  unnecessary  to  repeat  them 
here.  On  the  authority  of  the  case  referred 
to  we  bold  the  act  conadtntlonal 

Tbe  appellant  makes  a  further  cmtentlon 
that  the  statute  Is  not  applicable  to  its  situa- 
tion: First,  because  the  statute  applies  only 
to  common  carrters  of  passengers,  and  that 
it  la  not  su<di  a  common  carrier;  and,  second, 
because  the  auto  service  conducted  by  It  is  an 
integral  part  of  a  ferry  syat^  opa&tieA  by 
the  port  of  Seattle,  a  municipal  corporation. 

[I]  As  to  the  first  objection,  it  may  be  con- 
ceded that  the  statute  appUea  only  to  com- 
mon carriers  of  passeng^  In  motor-propelled 
vehicles,  and  we  Deed  notice  the  part  of  tbe 
f^Jectiwk  only  which  denies  that  it  is  such 
a  carrier.  The  record  shows  that  the  ap- 
pellant was  duty  organized  as  a  corpora tJ  on 
under  the  laws  of  tbe  state  of  Washington. 
Its  articles  of  Inooiporatlon  are  not  disclos- 
ed, but  It  is  stipulated  that  It  was  organized 
"for  the  purpose  of  engaging  in  the  perform- 
ance of  a  certain  contract  with  tbe  port  of 
Seattle,  as  set  forth  in  ]9xhibtt  2,**  as  a  part 
of  tbe  stipulation.  Tbe  contract  ao  set  forth, 
after  reciting  that  the  port  of  Seattle  main- 
tains and  operates  a  ferry  service  for  car^ 
rylng  passengers  between  the  business  dis- 
trict of  tha  city  of  Seattle  to  a  portion  of  tbe 
known  aa  West  Seattle,  and  that  the 
appeflant  '*for'  iteelf,  Its  successors  and  as- 
BLpiB,  is  desirous  of  establishing  an  auto  bus 
service  so  as  to  furnish  a  connecting  eervloe 
with  said  fdrzy  for  the  inhabitants  ot  tbe 
west  side,"  provides  that  the  appellant  will 
maintain  and  operate  for  a  period  of  10 
years  an  auto  bus  service  for  carrying  pas- 
sengers to  and  from  the  terminal  of  the  ferry 
at  West  Seattle  and  certain  other  designated 
points  In  the  city  named.  There  is  no  agree- 
ment that  the  appellant  will  carry  any  or  all 
persons  who  present  themselves  for  carriage, 
but  only  an  agreement  to  fumlab  transfer 
service  for  pas8«igers  going  to  and  from  tbe 
ferry.  It  is  on  this  latter  fact  that  the  ap 
pellant  founds  Its  contention  that  it  la  not  a 
common  carrier  of  passengers.  But  we  think 
it  manifest  that  the  appellant  Is  a  common 
carrier  of  passengers.  It  must  carry  all  pe^ 
sons  up  te  tbe  limit  of  its  capacity  who  pxe- 
sent  themselves  lor  carriage  at  tha  feRy 
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loBflfoff,  and  all  those  who  pnsent  tb^- 
ielTM  tor  carriage  at  any  conventent  point 
In  Hi  ronte  for  cantage  to  tbe  terry  land* 
tng,  end  thla  it»^«B  It  a  oomnwn  caniar 
of  ptssengen  wlietber  ft  carrtea'paBsei^eta 
between  other  designated  points  or  not 

[If]  'second  CQntmtlon  we  tUok  Is 
eqnftll7  wldioiit  merit  In  the  first  place  the 
service  nmdncted  1^  the  appellant  Is  Inde- 
pendent of  the  Service  conducted  by  the  port 
of  Seattle,  and  Is  not  an  integral  or  any  part 
of  that  service.  While  tbe  service  doubtless 
operates  to  the  mntual  benefit  of  both,  the 
parties  treated  with  each  other  as  Ind^end- 
ent  corporations,  the  port  of  Seattle  going  so 
f&r  as  to  exact  a  bond  conditioned  that  the 
appellant  would  hold  the  poit  harmless  from 
aoy  Judgment  obtained  against  either  party 
"by  reason  of  any  person  being  injured  on  or 
by"  the  vehicles  used  by  the  appellant 

[11]  But  more  than  this,  It  Is  not  the  rule 
that  a  municipal  corporation  can  Itself  en- 
gnge.  or  contract  with  another  to  engage,  In 
the  business  of  carrying  passengers  for  hire 
In  contravention  of  a  public  statute  forbid- 
ding It  A  municipal  corporation;  like  every 
other  corporation  or  person,  must  act  within 
the  law.  Its  acts  otherwise  are  without  an- 
thority,  and  subject  Its  agents  and  servants, 
who  assist  In  the  unlawful  acts,  to  liability 
as  Independent  actoza.  Whartm,  Criminal 
Uw,  9  377. 

The  Judgment  Is  reversed  on  the  appeal 
of  the  state,  and  affirmed  on  the  appeal  of 
tbe  Ferry  line  Anto  Bus  Company. 

UORRIS,  a  J.,  andOHADWiOE,  MODMT, 
ud  BUfIS»  JJ.,  coDcar. 


In  n  TAOQI'S  ESTATE. 
TAOHI  T.  KENT. 

CNo.  msi.) 

(Su^eme  Court  ot  Waahlngton.  I>ec.  8,  1916.) 

On  rehearing  en  banc.  Former  opinion  {DO 
WaA.  621, 106  Pac.  888)  addend  to.  ■ 

PBB  CURIAM.  Upon  a  rehearing  en  banc 
a  majority  of  the  court  still  adhere  to  the 
(Vinlou  heretofore  filed  herein  as  reported 
in  90  Waab.  621.  166  Pac.  833.  and  the  judg- 
meot  is  accordingly  modified. 


SCANDINAVIAN  AMERICAN   BANK  OF 
TACOMA  V.  PIERCE  COUNTT  et  aL 
(No.  13552.) 
(Supreme  Court  of  Washington.  Dec  12. 1816^) 
1  Taxation  «=s888(2)  —  Bahkb  Raaur 

Ui^er  Rem.  &  Bal.  Code,  1  0134,  provid- 
iog  that  the  shares  of  stock  in  banks  shall  be 
Msesmd  to  the  owners,  on  their  foil  and  fair 
value  OD  March  Ist,  of  each  year,  Qnt  deduct- 
isg  the  iwopoTtMmate  part  of  the  assessed  value 
of  the  real  estate  befooEing  to  the  bank,  and 


section  3S30,  making  It  unlawful  for  a  banfc  to 
carrr  realty  on  its  aoc^  as  an  asset  for  more 
than  three  years,  where  realty  was  acquired 
by  the  bank  more  than  three  yean  before  March 

1,  1&13,  tbe  taxliv  date,  uie  court  pn^perly 
rafosed  to  make  any  dedactlon  thoefor. 

[EU.  Note.— 9br  other  cases,  aee  QVzation, 
Cent  Dig,  IS  644-647;  Dec  Dig.  ^suSaWl 

2.  TuATZOH  «a»886CS^-3Aim— DbduoixoiN 

— BlATDTX, 

A  bank  seeing  by  action  to  have  the  as* 
seased  value  ci  its  realty  deducted  from  its  as- 
aessment.  as  provided  by  Rem.  &  Bal.  Code,  | 
S184,  in  view  of  aeetion  8330,  aoakixic  it  unlaw- 
ful a  bank  to  h<^  realty  for  more  than 
three  years,  must  allege  and  prove  the  status 
of  Oie  realty  was  such  that  it  should  be  de> 
ducted  from  its  assessment 

tEd.  Note.— For  other  aasee,  see  Taxation, 
Cent  Dig.  {}  644-647;  Dee.  Dig.  «s9386(23,.j 

8.  Tjkxation  «BD>386(S9  —  Bums  —  Kbaut  — 

DSOCrCTKOn—fiTATUTB. 
Bern.  &  Bal.  Code,  S  dl34,  provides  that 
bank  stock  shall  be  asaeaaed  to  the  owners  at 
Ita  fair  value,  drat  deducting  tb»  tirop<vti<mate 
part  of  the  aaaaMad  value  <A  teailty  belM«iiig 
to  the  bank.  A  bank  building  was  subject  to 
a  mortgage  of  $15(K00a  and  the  bank,  after 
acquiring  It,  spent  ^150,000  over  and  above  tbe 
mortgage,  in  improvement^  which  amount  utter- 
ed into  tbe  valuation  of  its  capital  stock,  sur- 
plus,  and  proSte.  Beld,  that  all  the  value  of 
the  realty  which  was  conaidered  in  determining 
the  value  of  the  capital  stock  and  surplus  should 
be  deducted,  provided  tbe  deduction  did  not  ex- 
CMd  the  aaaeased  value  of  the  property,  and  that 
a  deduction  of  $90,000  on  a  60  per  cent*  basis 
of  the  improvement  Vas  proper. 

[Ed.  Note.— For  other  cases,  see  nutation, 
C<mt  Dig.  If  644-647;  Dee.  Dig.  «s>886(2>.] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  bard.  Judge. 

Action  by  the  Scandinavian  A  merlca  u 
Hank  of  Tacoma  against  Pierce  County  and 
Calvin  J.  Carr,  treasurer  of  Pierce  Coun- 
ty. Judgment  for  plalntlfT  in  part,  and  it 
appeals.   Modified  and  affirmed. 

WUliamson,  WUllamson  &  Freeman,  of 
Tacoma,  for  Mip^lant  Fted  0.  Benxum, 
Harry  £  Phelps,  and  H.  Q.  Fitch,  aU  of'Ta- 
coma,  for  respondents. 

■  HOLOOMB,  J.  AppCUaot,  a  domestle 
banking  corporation,  feeling  Itself  aggrieved 
at  the  action  of  the  assessor  of  Pierce  coun- 
ty lo  falUng  to  deduct  the  value  of  oertaln 
real  estate  ovraed  by  It  from  the  value  of  its 
oa^tal  stock,  aoxplua,  and  undivided  profits 
for  the  purposes  of  taxation,  in  the  assess- 
ment of  Maxell  1,  1918,  broi^t  this  action 
against  Pierce  county  and  the  treasurer 
thereof  to  restrain  the  enforcement  of  the 
tax,  and  to  compel  the  treasurer  to  accept 
as  full  payment  of  the  tax  an  amount  which 
would  be  correct  if  tbe  value  of  all  the  real 
estate  were  deducted  In  conjEormlty  with  ap- 
pellant's, claim.  ThA  trial  court  ordered  the 
assessed  value  of  a  portion  of  the  tracts  of 
real  estate,  amounting  to  845,957,  deducted, 
and  entered  its  decree  aocordlngly,  from 
whl(&  decree  appellant  has  appealed. 

[1]  i^^iellant  first  assigns  as  error  the  ac- 
tion of  the  trial  court  In  refusing  to  deduct 
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th«  ralne  of  certala  of  the  tracts  of  real 
estate  as  provided  for  In  Rem.  St  BaL  Code, 
S  9134,  because  It  was  sbown  by  the  fdeadlngs 
tbat  the  date  of  acquidtlon  was  more  than 
three  years  pzlor  to  March  1,  1913,  It  being 
unlawful  for  a  bank  to  carry  real  estate  on 
Its  books  as  an  asset  for  a  longer  period 
than  three  years,  under  statute  Rem.  &  Bal. 
Code,  {  3330:  and  also  the  court's  refusal 
to  deduct  the  value  of  other  parens  of  real 
estate  because  the  dates  of  acquisition  there- 
of were  neither  pleaded  nor  proved,  the  coart 
being  of  tbe  opinion  that  the  burden  of  proof 
was  on  appellant  to  establitth  such  facts  be* 
fore  it  could  prevalL 

.  Appelant  contends  that,  having  alleged 
and  proved  tbat  it  owned  this  pn^ierty  cax 
March  1.  1918,  by  virtue  of  Rem.  &  BaL 
Code,  S  9134,  which  provided  that  the  pro- 
portionate part  of  the  assessed  value  of  the 
leal  estate  belonging  to  the  bank  shall  be 
deducted.  It  has  established  a  prima  Cade 
case,  and  It  Is  therefore  incumbent  on  re- 
spondents to  sbow  as  a  matter  of  defense 
that  the  property  has  been  held  by  appel- 
lant for  a  longer  period  tiun  three  years. 
In  arrlTing  at  the  foregolns  eODX^TUlosa  tbe 
trial  court  construed  certain  dates  Indicated 
in  an  exhibit  attached  to  and  made  ]?art  of 
appellant's  complaint,  preceding  tbe  descrlp- 
tlm  of  ea<A  teact  of  reai  estate,  as  the  dates 
of  aoqnlsltlon  thereot  by  tbe  bank,  which 
cmatnictiDn  Is  now  complained  of  by  appel- 
lant Since  there  is  nothing  In  the  record  to 
enlighten  tu  on  the  exact  office  of  these 
dates,  and  as  the  dates  of  acqoisltlon  would 
be  material  to  tbe  Issues  In  this  case,  it 
seems  Improbable  that  they  were  placed 
there  for  any  otber  poipose  than  to  indicate 
the  dates  ctf  acanislUon  of  the  various  par* 
eels,  which  leads  us  to  tbe  contusion  tbat 
the  const  ruction  of  the  trial  court  is  correct 

[1]  ftlnoe,  then,  It  was  nnlawfol  for  banks 
to  carry  real  estate  <m  their  books  tor  a 
longer  period  than  three  years  (Rem.  ft  BaL 
Code,  i  S330),  the  value  of  such  real  estate 
could  not  be  coniddered  In  determining  the 
Talne  of  the  cai^tal  stodt,  and  hence  could 
not  be  deducted  firom  the  viQue  ct  tbe  capi- 
tal stock.  ^  Regardless  of  the  status  of  tbe 
title  to  property  hsAd  by  a  bank  longer  tiian 
three  years,  it  Is  nude  unlawful  by  statute 
to  do  80^  and  appellant  cannot  reap  the  ben- 
efits of  Rem.  ft  BaL  Code,  t  9134,  by  a  con- 
tinuing Tiolatltfti  of  the  law.  As  appellant 
is  seeking  by  this  action  to  have  the  assessed 
value  of  this  property  deducted,  it  must  al- 
lege and  prove  that  the  status  of  this  prop- 
erty was  such  tbat  it  should  be  deducted  by 
virtue  of  the  statutes.  As  this  was  not  done, 
we  find  no  error  In  the  trial  coort'a  ruling 
on  the  question. 

[3]  Included  in  this  list  of  property  the 
assessed  value  of  which  appellant  claims 
should  have  been  deducted  was  a  tract  of 
property  which  tbe  bank  used  as  Its  place 
of  business,  hereinafter  called  the  bank  prc^ 
erty.  xne  action  of  the  trial  court  in  allow- 


ing a  deduetl<m  4^  only  ISO^OOO  by  reason  of 
the  bank's  ownenOUp  of  tbla  peoperty  is  ibo 
assigned  as  error.   Hits  j^openty  wu  ap- 
praised at  f200,000,  and  a  flOner  cent  bull  | 
was  then  nsed  Ln  Pierce  coonty  to  fix  tbe  u- 
sessed  value  for  taxation,  msMng  the  asaoi- 
ed  value  thereof  $120,000,  at  which  it  was 
thereupon  assessed  separately  as  real  estate 
accor^ng  to  law.  As  this  prc^^erty  was  In- 
cumbered tuy  a  mortgage  of  ^10,000,  the 
assessor,  cracelving  the  idea  that  appellant 
was  entitled  only  to  a  deduction  of  its  equi- 
ty In  the  property  over  and  above  tbe  amount 
of  the  mortgage,  instead  of  deducting  tbe  , 
assessed  value— f 120,000— from  the  value  of 
the  capital  stoc^,  surplus,  and  undivided 
profits,  first  subtracted  from  the  assessed 
value  tbe  sum  of  $90,000.  which  was  60  pa  , 
cent  of  the  $150,000  mortgage,  leaving  a 
balance  of  $30,000.  the  deduction  of  whldi  is 
complained  of  by  appellant    After  appel- 
lant had  acquired  this  bank  property  It  ex-  I 
pended  the  sum  of  $160,000  over  and  above 
the  mortgage  in  rendering  the  premlatt  suit- 
able for  its  business,  and  tberef<tfe  aasots  | 
tbat  60  per  cent  of  this  $2t»0,000  Inverted 
in  the  premises,  or  $90,000»  should  have  been  i 
deducted  from  the  value  of  the  cai^tal  stock, 
undivided  proflts.  and  sun^ua^  instead  of  tbe  j 
$30,000  dednctlfm  aa  made  by  the  assesBor.  | 
It  is  Interesting  to  note  that  appellant  is  not 
claiming  a  deduction  of  tl^      ft^wd  valos' 
of  the  property  as  real  estate. 

This  court  held,  in  Scandinavian  Ameri- 
can Bank  T.  Fierce  County,  85  Wash.  348,  I 
148  Fac.  18,  tbat  Bern,  ft  BaL  Code,  |  9134,  I 
ontunplates  that  mly  that  porttmi  oi  the 
real  estate  which  entered  into  the  value  of  | 
the  capital  stock  should  be  deducted.  Tbe 
converse  would  also  be  true,  that  all  the 
value  o£  tbe  real  estate  whidi.iras  oondd- 
ered  in  determining  the  value  of  the  capital 
stotik  and  surplus  should  be  deducted,  pro- 
vided that  the  value  to  be  deducted  does 
not  exceed  tbe  assessed  value  of  tbe  prop-  i 
erty.  As  to  what  value  this  bank  ivoperty  was  I 
given  In  ascertaining  tbe  value  of  the  capi- 
tal stock,  surplus,  and  undivided  profits, 
at  I2283T7.28,  tbe  record  Is  not  cdear,  but 
Pringle,  manager  of  appellant,  testified  ttiat 
tbe  $KK),000  expoided  by  aiv^lant  on  this 
property  entered  Into  and  became  a  part  of  , 
the  $228,977Ji8,  wblcb  figures  were  turned  In 
by  appellant  to  tbe  assessw.  This  testiowny  | 
was  corroborated  by  om  Hayden,  a  former 
deputy  state  bank  examiner.  It  Is  true  that  i 
the  Bssosaor  denied  this  testimony,  but  the 
fact  remains  that  ha  accepted  the  exact 
figure  of  $229,977.28  as  received  by  him  from 
appellant  and  offered  no  explanatloa  as  to 
how  he  ascertained  tbat  amount  nor  what  j 
value  he  placed  upon  the  bank  property  In  I 
80  ascertaining  It  From  these  facts  it  soots  ! 
apparent  that  the  $160,000  expended  by  ap- 
pellant on  this  property  was  taken  as  the 
value  of  the  property  in  determlninc  tbe  val- 
ue of  the  surplus,  capital  stock,  and  undl* 
vlded  profits. 
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In  dntmHlirtng  ttw  amonnt  that  sbonld  be 
deOnetod  im  account  (tf  ajveUant^i  ownenhlp 
of  this  bank  property,  there  are  two  testa 
tfaat  nm$t  be  followed,  vis.:  (1)  1^  no  event 
can  more  than  the  assessed  value  of  the  pr<^ 
fxts  be  deducted,  which  In  this  case  was 
1120,000,  as  that  is  the  limit  antborized 
b7  Rem.  &  Bal.  Code,  I  0134;  (2)  nor  can  a 
greater  amount  be  deducted  by  reason  of  a 
bank's  ownership  of  pn^rty  than  the  val- 
oe  that  such  pn^rty  was  considered  to 
have  in  determining  the  value  of  the  cap- 
ital stock,  surplus,  and  undivided  profits. 
As  $UO,000  was  considered  the  value  of  this 
property  In  ascertalnlnK  the  value  of  the 
capital  atoAt  surplus,  and  undivided  profits 
no  more  than  60  per  cent,  of  that  amount,  or 
¥90,000,  could  be  deducted  or  It  would  vio- 
late test  No.  2  as  stated  above.  It  Is  ap- 
parent, therefore,  that  a  deduction  of  $90,000 
Is  proper  as  tt  vli^tes  neither  of  these 
teste,  since  It  is  a  lesser  amonnt*  than  the  as- 
sessed value  of  tbe  prc^rty  as  real  estate, 
and  it  is  00  per  cent-  of  the  value  the  land 
was  ^ven  In  detennlnlng  the  value  of  the 
capital  stock,  surplus,  and  undivided  profits. 
Not  to  allow  snch  deduction  would  amonnt 
to  donUe  taxation,  tor  It  wonM  be  taxed 
once  as  realty  and  Mice  as  personal  property 
induded  In  the  capital  stodE,  surplus,  and 
undivided  profits.  We  do  not  wish  to  be 
undetstood  as  holding  that  In  all  cases 
the  true  amonnt  of  deduction  is  measured  by 
t|ie  amonnt  invested  by  appellant  in  the 
pF(H)erty,  bnt  rather  that  the  amount  invest 
ed  shonld  be  deducted  where  It  is  the  amount 
used  In  determining  the  value  of  the  capital 
ttaA,  surplns,  and  undivided  profits,  and 
where  sndi  amount  is  either  equal  to  or  less 
than  the  assessed  value  of  the  property. 

The  decree  of  the  trial  court  is  therefore 
modified  by  deducting  from  the  assessed  val- 
uation of  the  capital  stock,  surplus,  and  un- 
divided profits  $90,000  Instead  of  $80,000,  and 
la  all  other  respects  it  Is  aWrmad.  Appdlant 
will  recover  costs. 

UOBRIS.  a  J.,  and  UOUNT,  VUSJJEB^ 
TON,  and  FABKBR,  J..  CQneur. 


8TATB  ex  rcL  HAT  J.  t.  SAVIDOE,  Public 
Lands  Com'r.  (No.  13649.) 

(Sapremfl  Court  of  Washington.  Dee.  12, 1016.) 

1.  UlNlS  ARD  MUTEBiXe  $=>6— Ia&SI— BiQBT 

TO  Lease— PowBBS  of  CoioassioNSS. 
TJDder  Rem.  Code  1016,  fi6G76,  as  to  sales 
of  pDblie  lands,  and  section  6791,  providing  that 
the  commisdonar  of  public  landa  may  execute 
ItasM  for  extraction  of  petroleum  from  state 
lands,  an  applicant  is  entitled  to  a  lease  of  lands 
for  which  he  applies  If  they  are  subject  to  lease, 
and  be  has  fnAy  complied  with  the  statotes  re- 
latiof  thereto ;  the  commissioner  being  withoot 
discretion. 

[Ed.  NotevFor  other  cases,  aee  Mines  and 
Umerals,  Cent.  Dig.  |  6;  I>e&  IMg.  ^»5.1 


2.  HiKU  AND  MlHBRAU  «=S>5-I«ASB— RtaST 

TO    t^ASE— PowEBS    or  OoiOdssioiraB-' 

"Lano  Belongino  to  State." 
Under  Bern.  Code  181S,  {  0676,  providlu 
for  sales  of  public  lands  and  for  reservation  of 
the  right  to  extract  petroleum  and  oils  there- 
from, out  providing  utat  do  right  shall  be  ex- 
ercised under  the  reservation  until  provision  has 
been  made  to  pay  tbe  owner  ot  the  land  on 
which  ri^ts  reserved  are  sought  to  be  ex- 
ercised full  payment  for  all  damages  by  reastm 
of  entering  upon  the  land,  and  section  6791,  pro- 
viding that  the  Commissioner  of  Public  Lands 
may  lease  tor  extraction  of  petroleum  any  land 
belonging  to  the  state,  the  commissioner  may 
execute  leases  even  if  die  land  has  been  sold  by 
the  state  to  individuals  with  a  reservation  of 
tbe  right  to  extract  oUs. 

nSd.  Note^Vor  other  eaasB,  see  Mines  and 
BOnmUs,  Cent.  Dig.  |  6;  Dec.  Dig.  «ss»6.] 

8.  MiziiB  Ann  Minbraxs  «=96— I^kabb— Riqht 

TO  LeASI— POWKBS  OF  COHMISSIONEB. 

Under  such  tftatutea  It  is  prerequisite  to 
right  to  lease  that  provlrion  for  payment  of 
damages  be  made, 

[Bd.  Note.— S\>r  oOm  eases,  ss«  Mines  and 
Minerals.  Gent  Dig.  {  S;  Dee.  Dig.  «s»6.} 

4.  MiNxs  ANn  MxniBAui  Lease— Bianr 
TO  Lease— PowBBS   of  OoHHisszoinEB— 

"OWNEE." 

Under  such  statutes  a  contracting  purchaser 
from  the  state  la  an  owner. 

[EkL  Noter-For  other  cases,  aee  Mfnea  and 
MlnenUs,  Cent  Dig.  |  S;  Deo.  IMg.  «s»6.  ■ 

For  other  definitions,  see  Words  and  Phrases, 
Flfst  and  Second  Series,  Owner  J 

Original  application  for  mandamus  by  the 
State,  on  the  ration  of  P.  B.  Hall,  against 
a  T.  Savldge,  as  ConunlsskHier  ot  PntOic 
Lands.  Writ  denied. 

Lee  O.  Delle,  of  North  Takima,  for  plaln- 
tifl.  W.  V.  Tanner,  Atty.  Gen.,  and  B.  B. 
OamidbeU.  of  Olympta,  fbr  req^oiulent 

FCLLERTON,  J.  This  Is  an  original  ap- 
plication for  a  writ  of  mandamua  It  Is  be- 
fore us  on  the  petition  of  the  relator  for  the 
writ  and  the  donnrrer  thereto  by  the  re- 
spondent. 

In  substance,  the  petition  recites  the  fol- 
lowing facts:  On  April  2,  1010.  the  state, 
being  then  the  owner  of  a  certain  sectltm  of 
land  situated  in  Benton  county,  entered  Into 
a  contract  In  the  manner  provided  ta  statute 
for  the  sale  of  the  same  to  one  8.  W.  Many, 
reserving  to  itself,  its  snccesson  and  as* 
signs  forever,  all  oUs  and  gases  In  such  land 
contained,  tx^ether  with  tbe  right  to  enter 
on  the  same  or  any  part  thereof  for  the  pur- 
poses of  exploring  for  oils  and  gases  there- 
on and  develoidng  and  working  snch  mines  as 
might  be  found,  wnlch  contract  has  at  all 
times  since  the  same  was  entered  into  been 
k^  in  fall  force  and  effiect  The  land  is 
sttnate  in  an  arid  region  of  the  state,  is  un- 
productive in  its  natural  state.  Is  covered 
with  a  native  growth  of  sagebrush,  Is  in- 
capable of  raising  any  fbrm  of  crop  what- 
soever without  irrigation,  is  not  Irrigated, 
and  is  not  situate  under  any  irrigation  canal 
or  system  from  which  It  can  be  irrigated. 
Prior  to  July  12,  1016,  the  applicant  discov- 
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ered  on  a  certain  deseribea  qneiter  Becdonli 
of  such  land  ToloaUe  petroleum  cSSm  and 
laaes  in  paylag  qnantttlw,  and  on  ^e  day 
named  a^led  to  t|ie  detendant,  who  la  tiie 
duly  elected  and  acting  land  commissioner  of 
the  state  of  Waablnston  and  tbe  officer  of 
the  state  wbo  is  veated  witli  poirar.  to  lease 
state  lands  fbr  tbe  pnrpoae  of  mining  for 
(dls  and  gases,  for  a  lease  of  the  qoarter 
sectl(m  for  that  purpose,  tendering  to  tbe 
defendant  all  of  the  costs  and  purges  pro- 
Tided  by  statute  as  a  condition  precedent  to 
procuring  sucb  a  lease.  The  lease  was  refus- 
ed by  the  defendant,  and  Ihe  prayer  ot  tbe 
petitt<Hi  la  fiir  a  perenq>tory  writ  oommand- 
ing  bim  to  enter  Into  it. 

[1]  The  statute  m  fiune  at  Oie  time  the 
contract  with  Hacy  was  entered  Into  ^lem. 
Cods,  I  0676}  contains  the  Allowing  prori- 
^ns: 

"All  state  lands  shall  be  sold  on  the  following 
terms:  One-tenth  to  be  paid  an  the  date  ot 
sale  and  one- tenth  to  be  paid  one  year  fcom 
the  date  of  issuance  of  the  contract  of  sale,  and 
one-tenth  annually  thereafter  ondl  the  full  pur- 
chase price  has  been  paid ;  •  •  *  Provided, 
further,  that  each  and  every  contract  for  the 
sale  of  any  state  lands,  or  deeds  or  patents  to 
such  state  lands  except  deeds  or  patents  issued 
porsnant  to  contracts  neretofore  made  shall  eon- 
tain  tbe  following  saving  clause:  The  party 
of  the  first  part  hereby  expressly  saves,  excepts 
and  reserves  out  of  tbe  grant  hereby  made,  unto 
Itself,  its  successors,  and  assigns  forever,  all 
oIb,  gase^  eoal,  (ffes,  minerals,  and  ioesils  </t 
every  name,  kkid  or  description,  and  which  may 
be  in  or  upon  said  lands  above  described,  or  any 

Srt  thereof,  and  the  right  to  explore  the  same 
r  such  oil,  gases,  coa!.  ores,  minerals,  and  fos- 
sils; and  It  also  hereby  expressly  saves  and 
reserves  oat  of  the  grant  hereby  made,  unto 
itself,  its  snccessors  and  assigns  forever,  tbe 
right  to  enter  by  itself,  its  agents,  attorneys  and 
servants  upon  said  lands  or  any  part  or  parts 
thereof,  at  any  and  all  times,  for  the  purpose  of 
opening,  developing  and  working  mines  thereon, 
and  taking  out  and  removing  therefrom  all  such 
oUa,  gases,  coal,  ores,  minenus  and  fos^ls,  and 
to  Uiat  end  it  nirther  expreaslv  reserves  out  of 
the  grant  hereby  made,  unto  Itself,  its  succes- 
Bore  and  assigns  forever,  the  right  by  its  or  their 
agents,  servants  and  attorneys  at  any  and  all 
times  to  erect,  construct,  maintain  and  xut  all 
such  buildings,  machinery,  roads  and  railroads, 
aink  such  shafts,  remove  such  soil,  and  to  re* 
main  on  said  lands  or  any  part  thereof  for  tht 
business  of  mining  and  to  occupy  as  much  ot 
said  lands  as  may  be  necessary  or  c<mvenlent  for 
the  BQCoessful  prosecution  of  such  mining  busi- 
ness hereby  expressly  reserving  to  itself,  its 
successors  and  assigns,  as  aforesaid,  ienorally, 
all  rights  and  powers  in,  to,  and  over  said  land, 
whether  herein  expressed  or  not,  reasonably 
necessary  or  convenient  to  render  beneficial  and 
efficient  the  complete  enjoyment  of  the  property 
and  rights  hereby  expresaly  reserved' :  Provided, 
further,  that  no  rights  shall  be  exercisad  under 
this  reservation  by  the  state,  its  successors  or 
assigns,  until  provision  has  been  made  by  the 
state,  its  successors  or  assigns  to  pay  to  the 
owner  of  the  land  upon  which  the  rights  herein 
resetved  to  tbe  state,  its  successors  or  assigns 
are  so^u^t  to  be  uceroised,  full  payment  for  all 
damages  sustained  br  said  owner,  by  reason  ot 
entering  upon  said  land." 

Tbe  section  of  tbe  statute  relating  to  leases 
of  land  containing  petrolenm  and  natural 
gases  {Bem.  Ckide,  {  6791)  reads  as  follows: 

"Tbe  commissioner  of  public  lands  of  the  state 
of  Wosbiogton  is  hereby  authorized  to  eaecute 


leases  and  contracts  for  tbe  mining  and  ex- 
traetliMi  of  ^^troleam  and  natural  gas  from  any. 
land  belMiguig  to  the  state  or  from  any  lands 
In  which  the  state  may  hereafter  acquire  title, 
subject  to  tiie  conditions  hereinafter  provided." 

In  State  ex  rel.  Plndall  r.  Boss,  6S  Wash. 
242,  104  Pac.  216,  we  held,  when  constrain^ 
the  statute  with  reference  to  tbe  leasing  of 
state  lands  fbr  mining  purposes,  that  tbe 
land  commissioner  was  without  discretion 
with  regard  thereto,  but  that  be  most  lease 
on  application  of  a  person  qualified  to  take 
who  fully  compiles  with  tbe  provisions  of 
the  statute.  Tbe  same  rule  applies  to  the 
present  statute,  and  tbe  applicant  is  entitled 
to  a  lease  ,  of  tbe  lands  here  in  goestlon  if 
they  are  the  subject  of  lease  and  tbe  appli- 
cant has  fully  complied  with  tbe  statutes  re- 
lating thereto. 

It  is  tbe  contention  of  tbe  Attorney  Gener- 
al representing  tbe  land  commissioner  that 
tbe  lands  are  not  subject  to  lease  for  tbe 
purposes  for  which  they  are  sought,  for  two 
reasons:  First,  because  the  statutes  relat- 
ing to  leases  for  mining  purposes  apply  only 
to  nnlncumbered  lands  of  the  state,  and 
that  these  lands  are  not  unincumbered:  and. 
second,  because  there  has  been  no  compli- 
ance with  the  last  proviso  of  tbe  section  first 
quoted,  in  that  no  provision  has  been  made 
to  pay  to  the  owner  of  the  land  upon  which 
the  rights  are  sought  to  be  eiercisod  tbe 
damages  that  will  be  sustained  by  the  owner 
by  rea£on  of  entering  upon  the  land. 
-  [2]  The  first  of  these  objections  cannot,  la 
our  opinion,  be  sustained.  It  Is  true  that  the 
statute  authorizing  tbe  lease  of  lands  tor 
mining  and  for  the  extraction  of  petroleum 
and  natural  gases  uses  the  expression  "land 
beton^ng  to  the  state"  In  describing  tbe 
lands  subject  to  the  lease;  yet  we  think  It 
Includes  lands  tbe  title  to  which  stands  In 
the  oondltlMi  of  the  lands  here  In  question. 
The  language  employed  Is  general.  The 
statute  was  Intended  to  be  operative.  Tbe 
Legislature  has  not  authorized  tbe  state  It- 
s^f  to  engage  In  tbe  business  of  mining,  and, 
if  it  may  not  lease  these  reserved  rights.  It 
must  follow  that  no  means  exists  by  which 
such  rig^its  may  be  made  available  to  the 
state.  While  the  language  is  perhaps  not 
tbe  most  happy  that  could  be  employed  to 
express  tbe  idea,  we  are  constrained  to  con- 
clude that  0ie8e  reserved  rights  are  sabject 
to  lease. 

[3]  We  are  clear,  however,  tbat  tbe  appli- 
cation was  properly  denied  on  the  second 
ground  stated.  It  will  be  observed  tbat 
it  is  expressly  provided  In  tbe  second  of  the 
provisos  in  tbe  first  section  quoted  tbat  no 
rights  shall  be  exercised  under  the  reserva- 
tion, either  by  the  state  or  its  successors  or 
assigns,  until  provision  bas  been  made  for 
tbe  payment  to  the  owner  of  the  land  of  all 
daasages  wbidi  be  will  sustain  by  reasmi  of 
entering  upon  mch  land.  This  is  a  condition 
precedent  to  any  action  in  the  premises  and 
includes  the  entering  Into  of  the  lease  as  well 
.as  the  act  ot  entering  upon  tbe  property  for 
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«xpk»tog  or  ndnlBg  pDipom.  Since  it  Is 
omceded  tliat  these  demageii  have  not  been 
ascertained  or  paid,  the  land  eommliakuier 
acted  within  his  avtlioilty  In  reMng  to 
enter  Into  tba  lease. 

ra  We  bare  not  oveilooked  the  azgnment 
to  the  eOaot  that  a  person  holding  a  coo- 
tract  to  purchase  Is  not  un  owner,  and  that 
In  this  partlenlar  lastanoe  the  ponhaffu  wtU 
not  be  damaged  beoavse  of  the  valneless 
character  of  the  land  for  the  purposes  for 
which  he  Is  permitted  to  use  tt  But  we  have 
no  hesitancy  In  Mtytatg  that  the  eontractbv 
pnichaser  la  an  owner  within  the  meaning 
of  tbe  Btatnte,  and  whether  or  not  ttie  land 
Is  Talnable  for  his  purposes  Is  a  question  on 
which  he  has  a  right  to  be  beard  In  a  court 
of  competent  Jurisdiction;  he  Is  not  obligated 
to  appear  and  contest  tbe  qnesttoi  before  tiie 
land  commissioner. 

The  application  for  the  writ  Is  denied. 

MORRIS,  a  X,  and  MODNT  and  PAfi- 
KER,  J3^  coDCor. 


^0RTHWE8TEBN  NAT.  BANK  OF  BEJ^L- 
INGHAM  T.  GUARDIAN  CASUALTY  ft 

ouabant;  go.  (No.  issio.) 

(Snpreme  Oonrt  erf  Waahingtoo.  Dec  12,  ifrlOJ 

X.  MCMICIPAL  COBPOEATIONB  «=»347(2)— OOH- 

STBUcnoir  Cortkaot  —  iKBTAUJcmTa  Dtn 

— AssiomnnT. 
AaHignment  to  a  bank  of  all  monca'a  to  be- 
come due  to  contractors  as  aecurity  tor  notes 
taken  and  Sled  with  the  dtj  comptroller  prior 
to  any  notice  that  labOT  and  material  ciaima  had 
not  been  or  wtmld  not  be  paid,  the  craitract  coU' 
taiDing  no  provision  for  an  alMcduta  reserve 
for  labor  and  material  claims,  but  oubr  permit- 
ting the  city  to  withhold  payment  until  aatistied 
that  all  warn  dalms  had  been  paid,  and  nothing 
having  been  held  np  by  Ae  el^  at  the  time  tbe 
assignments  were  made,  most  be  treated  aa  a 
valid  appropriation  to  the  bank's  notes  of  the 
fund  afterward  paid  into  court  by  the  city,  m- 
pnior  to  any  tight  of  laborers  or  materiaJmea, 
and  hence  snpenor  to  any  right  of  subrogation 
fo  the  surety,  aa  the  bank  had  a  superior  equity. 

[Ed.  Note.— For  other  cases,  see  Municipal 
(.'orponitioDB,  Cent.  Dig.  |  877:  Dec.  Dig. 
847(2).] 

2,  MvniciP&L  CoBPon&Tions  «s:»847(2>— Con- 

STBDOnOM  GONTKAOT  —  liABOft  AND  MATT- 
aUL  OuJUft— ASSZONMEIIT. 

ABsignments  of  labor  and  material  dainu 
Were  not,  because  of  the  agreement  between  the 
contractor  and  bank  to  advance  money  for  this 
purpose,  ottlngiii^ed,  so  far  as  the  btmd  is  con- 
cerned, nptm  their  payment  by  tbe  bank;  but 
the  bank  had  tbe  same  risht  to  purchase  and 
take  assignment  of  the  claim  as  any  one  dse. 

[EM.  Note.— For  other  cases,  see  Municipal 
CorporatloBS,  Cent.  Dig.  f  877;  Dec.  Dig. 
34T(2)J 

8.  Aaaanmm  ^»78  —  Dquttablb  As- 

KOmCBIfTO— MXOHAlflCS*  LlKKS. 
Where  a  bank  paid  and  took  assignments 
labor  and  material  claims,  as  the  materlQl- 
maa  or  Isborw's  claim  against  the  contractor's 
Jwad  is  andQary  to  and  dependent  upon  his  right 

SWinst  the  omtrsebtr,  en  assignm^t  of  the 
Kbt  against  the  contractor  operates  aa  an 


editable  assignment  of  tiie  right  agabut  tiie 

bond. 

CEd.  Note.— jB\»r  otbw  cases,  see  Aaaignments, 
Cent  Dig.  I  14S;  Dec.  Dig.  ^78.] 

4.  MUNICtPAL  GOBPOBATIOMS  ^»347^  — 
CONSTBUCTION  UONTBACT— RiOHTS  StJKI- 
TT— E^OB  AaSIOKHENTe. 

Where  a  bank  paid  and  todk  aarignments  of 
tbe  daims  for  labor  and  material  under  an 
agreement  with  the  contractor,  tbe  surety  could 
not  claim  that  because  it  was  not  surety  for 
daims  for  mon^  advanced  by  the  bank  to  the 
contractor,  bat  only  for  labor  and  material 
daims,  as  between  tbe  bank  and  the  surety,  a 
fund  paid  into  court  by  the  dty  should  be  first 
applied  to  the  assigned  claims  and  not  tiie  con- 
tractor's prior  claim. 

CEM.  Note.— For  other  cases,  tee  Munldpel 
GorporationB,  Cent  Dig.  {  877:  Dec  Dig.  ^» 
847WJ 

5-  MXTNIOXPAL  COBPOBATIOXtS  9ssi347(2)—G0N- 

aiBucnon    Goktractb   —  Nohlisnabix 

Cladcb— AseiaHHENT. 
The  claims  of  two  aubcontractors  and  their 
bookkeeper,  not  bebig  Uenable  claims,  were  not 
asaertable  against  either  the  fund  paid  into 
court  by  the  dty  or  against  the  contractor's 
bond  to  the  exdusion  the  surety's  right  of 
subrogation,  and  the  assignment  of  their  claims 
carried  no  rights  except  rights  of  action  against 
tbe  contractors  personally. 

tEd.  Note.— otiier  eases,  see  Monldpal 
Corporations,  Cent.  Dig.  |  877;  Dee.  Dig.  «^ 
347(2).] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Vfl  H.  Pemh^ton, 
Judge. 

Action  by  the  Northwestern  National  Bank 
of  Belllngbam  against  the  OvarSan  Casualty 
&  Guaranty  Company  and  others.  Judgment 
for  plahitur,  motion  for  new  trial  denied,  and 
named  defendant  appeals.  Remanded  for 
modification  of  Judgment  as  Indicated. 

Reeves  Aylmore,  Jr.,  and  S.  H.  Kelleran, 
both  of  SeatUe,  for  appellant  Black  & 
Black,  of  Belllngbam,  tor  respondent. 

ELLIS,  J.  The  facts  of  this  case  are  in 
part  stipulated  and  are  not  disputed.  On 
August  25,  1913,  defendant  dty  entered  Into 
a  contract  with  defendants  Brooks  &  Olsen 
for  the  construction  of  a  certain  trunk  water 
main,  and  at  the  same  time  toaik  from  Brooks 
&  OLsen  a  Ixmd  signed  by  them  as  principals 
and  by  defendant  Guardian  Oasualt?  &  Guar- 
anty Company  as  surety,  conditioned  as  fol- 
lows: 

"The  conditions  of  this  obligation  are  sudi, 
that  if  the  said  principal  shall  perform  said 
contract  which  is  hereby  expressly  referred  to 
and  made  a  part  hereof,  according  to  its  terms, 
conditions  and  stlpolaaonsj  and  shall  pay  as 
they  become  due,  all  just  daims  tev  all  work  and 
labor  80  performed,  and  all  skill,  or  labor  and 
all  laborers,  mecbanica,  subcontractors  and  ma- 
terialmen and  aU  persons  who  shall  supply  su);h 
person  or  persons  or  aubcontractors  with  prori- 
sions  and  supplies  for  the  carrying  on  of  said 
work,  all  just  debts,  dues  and  demands  incur- 
red in  the  performance  of  said  contract,  and 
sball  comply  with  all  the  reqnirements  of  the 
charter  and  ordinances  of  the  dty  of  Belling- 
ham  and  the  statutes  of  the  state  of  Wasfaing- 

,  ton,  then  this  obligation  to  be  void,  otberwise 

i  to  remain  in  full  force  and  effect." 
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The  p«ialt7  in  the  bond  waa  92S42S.00. 

The  contractor  entered  upon  the  perfoimanee 
dt  the  work,  and  soon  after  went. to  ^alntlfl 
bonk  and  arranged  for  loans  of  mon^  with 
whl<A  to  carry  on  the  work.  The  bank  as  a 
condlUoii  to  the  making  of  the  loans  required 
the  contractor  to  execute  to  it  an  assignment 
of  all  warrants  to  be  issued  b7  the  dt?  un- 
der the  contract,  whldi  assignment  was  to 
be  collateral  security  for  the  payment  of  the 
loans.  The  contractor  accordingly  did  exe- 
cute, on  or  about  the  dates  they  bear,  assign- 
ments as  follows: 

"Sept  8,  191S.  City  ComptroUer,  Belling- 
ham,  wash.— Dear  Bir:  Will  ^u  kindly  deliver 
to  the  Northwesteni  National  Bank,  all  war- 
rants or  amounts  due  us  on  account  of  the  new 
concrete  water  ditch,  which  contract  was  re- 
cently awarded  to  us.  Tours  truly,  Brm^  A 
Olsen,  C.  M.  Olsen." 

"Sept  24,  1913.  Idr.  H.  J.  Korthaur.  City 
Comptroller,  BelMiigham,  Waeb»,  Ci^y— I>ear 
Sir:  Please  pay  to  the  order  of  the  N<^thwe8t- 
em  National  Bank  all  the  wat^  fund  warrants 
for  construction  of  tnmk  water  main  from  Lake 
Whatcom  to  Larsons  Station  under  ordinance 
Mo.  2010.  Yours  truly,  BrotAa  &  Olsen,  per 
Brooks  &  Olsoa,  by  Wesley  Brooks." 

These  assignments  were  at  once  filed  with 
the  dty  comptroller.  Thereafter  from  time 
to  time  as  the  work  progressed  plaiutUt  ad- 
vanced to  the  contractor  various  sums  uptm 
their  8  per  cent  demand  nottt  aggregating 
$21,700.  From  time  t»  time,  also,  as  war- 
rants became  doe  for  the  work  th^  were 
paid  by  the  city  in  the  sums  received  by  the 
bank  which  were  applied  on  these  notes  in 
•  audi  amount  that  there  now  remains  doe 
upon  the  notes  the  sum  of  |2,800  with  inter- 
est All  of  the  numeya  advanced  by  the  bank 
and  evidenced  by  these  notes  was  used  by  the 
contractor  in  the  prosecution  of  work  ondor 
the  contract  In  March,  1014,  the  bank  ceas- 
ed to  make  advances  upon  the  notes  to  the 
contractors,  but  from  that  time  on  cashed 
time  checks  and  vouchers  issued  by  the  con- 
tractors for  labor  and  material  enterlns  Into 
the  work.  of  these  diecks  bears  the 

Indorsement: 

"For  value  received  I  hereby  asBign  to  the 
Northwestern  Nati<mal  Bank  all  my  right,  title 
and  interest  to  the  within  time  check." 

None  of  the  moneys  received  from  the  dty 
were  credited  by  the  bank  to  any  of  these 
checks.  The  time  checks  tor  labor,  ezdudv<f 
of  three,  total  16,864.01.  The  three  time 
checks  excluded  were  issued,  one  to  the  con- 
tractor Olsen  In  the  sum  of  $24fi,  another  to 
the  contractor  Brooks  in  the  sum  of  $205, 
and  the  third  to  Cora  B.  Nyman,  the  contrac- 
tors' bookkeeper  and  stenographer,  In  the 
sum  of  f ISO—total  $680.  The  chedkn  for  ma- 
terial total  $142ll.9G.  Xbe  contract  provided 
that: 

'VHie  said  contractor  agrees  to  pay  the  wages 
of  all  persons  and  for  assiatance  of  every  kuid 
employed  upon  or  about  said  work,  and  for  all 
materials  purchased  thwsfor,  and  the  aald 
dty  of  Beflingham  may  withhold  any  and  all 
payments  under  this  contract  until  satisfied 
that  such  wages,  assistance  and  znaterlals  have 
been  fully  paid  for.** 


BBPOBTER  (Wash. 

It  did  not  oontatn  the  iini*l  pnvUoD  tor 
tiie  paymoit  of  a  certain  peroaxtage  of  the 
eaUmated  nhu  of  work  as  It  progressed 
and  for  a  retention  oC  a  certain  percentage 
by  the  dty  nntU  tlie  -wmk  waa  eom^eted  to 
meet  any  uapald  labor  and  material  daims, 
nor  did  it  contain  any  pcoridon  tar  the  hold- 
ing up  of  any  earn  by  the  dty,  eKoept  ttaat 
above  Quoted.  lUs  action  was  tooaght  by 
the  bank  to  recover  the  $2,800  balance  due 
upon  the  notes  and  the  amsont  of  the  time 
ctkecfcaoaabedby  jttiebaak.  Ihedtyrasirer- 
edtliat  in  addition  to  the  payments  made  to 
thebuikimderltliaadffunent8,it  hadpaldla- 
bor  and  material  daims  and  stUl  bad  on 
hand  tile  aum  of  $8,888.86,  but  waa  onable 
to  determine  to  wliom  this  sum  ilglttfiiUy 
belonged,  and  that  It  ttmefore  brou^t  the 
money  into  court  "far  dlstributioa  by  the 
court  aco^dlng  to  the  Tariooa  ritfita  of  tbo 
daimaubi  thecelbr."  Defendant  guaranty 
company  answered,  alleging  that  it  had  paid 
certain  daims  properly  filed  against  the  bond 
and  claimed  subrogation  to  the  rights  of  ttie 
contractors.  Upon  the  trial  it  was  stipu- 
lated tliat  defoidanC  goaianty  company  was 
the  assignee  of  material  dalmants  vrtioee 
claims  aggregate  Oie  sum  of  $2,828.2&  The 
contractors  defaulted.  IHm  bank  flrat 
daima  the  right  to  have  paid  from  the  funds 
in  court  the  $2,800  and  interest  Btm  doe  upon 
the  notes  1^  reason  of  the  aad^unenti  of 
money  to  become  due  under  the  contract  It 
then  daims  that  the  balance  of  the  fund  In 
court  dunld  be  applied  upon  Its  labor  and 
material  dalma.  and  finally  that  it  la 
tled  to  Judgment  asalnst  the  guaranty  omn- 
pany  on  its  bond  for  the  remaining  •m^^mt. 
The  bank  filed  no  daims  agalmt  the  bond 
for  the  $2300  advanced  to  the  contractors 
upmi  the  notea  It  did,  however,  file  its 
daiffl  with  the  dty  within  80  days  after  ac- 
ceptance of  the  work  for  the  labor  and  ma- 
terial daims  which  it  had  paid  and  of  wUdi 
it  had  taken  an  assignment  Upon  these 
facts  the  trial  court  sustained  the  daims  of 
the  bank  in  full  Motlim  for  a  new  trial 
was  made  and  dmied.  Defendant  guaranty 
company  appeals. 

As  pointed  put  In  the  statemoit  of  the 
case,  the  bank  is  asserting  three  dLasses  of 
claims:  (1)  The  $2,800  and  intuest  due  upon 
the  notes  for  which  no  claim  has  been  filed 
against  the  b(»id.  This  it  daims  solely  from 
the  money  in  court  by  virtue  of  its  assign 
meats  from  the  contractus.  (2)  The  labor 
and  material  dabna  which  the  bank  has  dis- 
counted and  of  which  it  took  assignments, 
other  than  the  Brooka,  Olsen,  and  Nyman 
claims.  (3)  The  Brooks,  Olsen,  and  Nyman 
daims.  We  stiall  notice  these  in  thdr  ordw. 

1.  ^)pellant  cmitends  that  the  first  item 
of  $2300  and  Interest  cannot  be  paid  from 
the  money  in  court  because  tt  Is  inferior  to 
all  of  the  labor  and  material  daima,  both 
those  hdd  by  the  bank  and  those  hdd  by  ap- 
pellant Respondent  bank  contends  that  as 
to  the  $2,300  advanced  00  the  Mricnments 
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made  to  It  1^  Qie  oontraetoa  and  of  wblch 
tlie  dtr  was  notlfled.  It  lias  a  rl^  to  tlie 
tand  beld  w  by  tlie  clt7  mnteclw  to  any 
ildit  of -tlie  Boraty  comtaxv  iter  miDera 
vblch  that  oompazty  waa  eoBHPalled.  to  pay 
for  Ubcw  and  material. 

Tbls  claim  Is  baaed  upon  tbe  case  of  Dow- 
ling  T.  Seattle^  23  Waah.  G82,  61  Pae.  700. 
The  omtract  and  suDplemental  acreemmt  In 
that  case  contained  a  proTisloo  tbe  aaioe  aa 
ttiat  above  set  oat  aa  f oimd  In  the  cMitrftct 
h«e  Invidved,  tliat  tbe  flty  '*iiiay  wttiiludd 
any  and  all  payments  mider  this  contract 
ODtll  aatlafled  that  anch  wages,  aariMaince 
and  mateilals  hare  been  tolly  s»ald  for." 
Bot  the  ooD tract  in  that  case  contained  a 
provtaloa  also  to  the  effect  that  bonds  and 
vairants  ware  to  be  Issued  on  aboat  the  20th 
of  each  DKHith.  daring  the  progress  of  the 
work  toe  70  per  cent,  of  the  contract  price 
upon  estimates  of  tbe  dty  engineer  ooref^ 
log  the  WOTk  d<me  daring  tbe  preceding 
DMMith ;  tbe  other  80  per  cent  to  be  retained 
to  secure  laborers  %nd  materiaAmen  who 
shall  have  performed  work  or  furnlAed  ma- 
ttflals  therefor.   The  bond  in  the  DowUng 
Case  was  coDditioned  for  the  faithful  pa> 
foimance  of  the  work  and  for  tbe  paymat 
lA  labor  and  material  fomlabed  nptm  and 
for  the  wotk.  in  accordance  with  die  eon- 
tract  and  supplemental  agreement.  Prior  to 
Us  defaolt  in  the  work,  the  contractor  bor- 
rowed mtmey  from  varioos  persons,  repre- 
aeating  to  them  that  he  needed  the  money 
to  pay  for  labor  and  materials  consumed  in 
tbe  WOTk.   To  these  i>ersoiiB  he  gave  asslgn- 
OKOts  or  ordtfs  <hi  tbe  cit7  comptroller  for 
money  them  dne  or  to  become  due  on  esU- 
mates  for  work  done  under  the  contract 
'OsbK  alignments  and  orders  were  filed 
with  the  cOToptroller.   Tbe  contractor  after 
bavliv  earned  91,890.70  on  the  contract 
abandoned  the  work,  leaving  laborers  and 
materialmen  unpaid.   Prior  to  this  he  had 
received  from  the  dty  a  bond  of  *500  in 
part  payment  of  work  done  under  tbe  con- 
tract  So  far  aa  the  opinion  shows,  this  was 
the  only  bond  or  warrant  Issued  iMior  to 
completion  of  the  work.   After  the  contrac- 
tor defaulted,  the  bondsmen  completed  the 
ImivoTement  la  accordance  with  the  con- 
tract   On  the  oompletltm  of  the  contract, 
bends  and  wur  rants  were  issued  In  the  name 
of  the  contractor  for  $3,45&.10  in  payment 
tor  the  work.    The  bondsmen  brought  ac- 
tion to  compel  all  of  these  bonds  and  war- 
rants to  be  turned  over  and  paid  to  the  la- 
borerfl  atfd  materlalm^  to  the  exdusion  of 
tbe  contractor's  several  assignees.  The  dty 
deposited  tbe  brads  and  warranta  so  Issued 
In  coort  to  abide  Ito  judgment   19»  coort 
held  that,  because  the  assignments  and  or- 
ders were  made  and  acc^)ted       the  dty 
prior  to  the  contractor's  default,  they  oper- 
ated as  an  equitable  asdgnment  of  so  mudi 
of  the  fund  In  the  city's  hands  as  was  nec- 
essary to  pay  them,  aiMl  that  they  were  not 


Invalidated  the  subseamait  default  of  tbe 
oontraetoB.  Tbe  eoort  aaid:  . 

"It  is  trae  tiiat  the  dty,  by  virtue  of  a  pn>> 
vision  of  the  agreement  whi(^  we  have  herdn- 
before  noted,  might  l^eve  withheld  all  paymeota 
from  the  contractor  nntil  it  was  satisfied  that 
all  jnst  daima  for  labor  and  materials  had  been 
folly  paid;  but  it  does  not  follow  from  that  fact; 
as  contended  by  the  lecumed  counsel  for  appel- 
lants, that  it  was  obliged  to  do  so,  and  that, 
having  done  otherwise,  it  should  now  be  held  to 
be  a  trustee  of  the  laborers  and  materialmen, 
and,  as  audi,  liable  to  them  directly  for  the 
amount  of  the  fund  assigned  and  of  the  bond  de- 
livered to  the  contractor.  If  these  appeUants 
had  had  a  lien  upon  this  fund,  as  they  bad  up- 
on tbe  30  per  cent  of  the  amount  of  the  monthly 
estimates  whidi  was  withheld  by  the  dty,  there 
would  be  at  least  some  ground  (or  the  daim 
that  the  dtr  is  thdr  trustee.  But  in  the  ab- 
sence of  such  Hen,  this  emtenticm  cannot  be  sus- 
tained." 

Touching  the  claim  of  the  bondsmen  of  a 
right  of  subnotion  to  the  fund  in  coart  as 
against  the  contractor's  assignees,  this  court 
said: 

"The  d^,  aa  we  have  seen,  dalmed  no 
in  or  to  the  fond  earned  and  assigned  by  Fo^ 
est  [the  contractor];  and  therefore,  so  far  as 
that  fond  la  concerned,  there  is  no  right  to 
whidi  the  appellants  could  be  subrtwated.  Cer- 
tainly EWest  could  not  Justly  daim  that  hia 
assignnwDts  woe  iavaUd,  and  hia  bondsmen, 
havuig  assumed  and  performed  his  contract 
csunot  dfdm  anytUng  whidi  ha  could  not 

If  the  last-mentioned  provldoo  of  the  con- 
tract permitting  tbe  dty  to  wlthbold  any 
and  all  payments  until  satiafled  that  wages, 
assistance^  and  materials  had  been  fully  paid 
for,  bad  no  force  as  to  assignments  made 
Wtbout  notlco  of  tbft  contractor's  intention 
to  default  and  accqited  by  the  dty  without 
such  notlee,  as  held  in  the  Dowling  Caae,  we 
can  see  no  reason  why  tbe  same  provlaion 
should  be  held  to  have  any  force  as  against 
the  aaslgnmenta  in  this  case,  irtildi  were 
made  by  the  contractora  and  aocqited  by  the 
dty  under  exactly  the  same  drcomatancea. 

But  appdlant  here  contends  Vbat  the  Dow- 
ling Caae.  was  either  overruled  or  modified 
In  this  particolar  ouf  decision  In  the  ease 
of  First  National  Bank  v.  SeatUe,  71  Wash. 
122,  127  Pa&  837.  In  that  caae  it  doea  not 
appear  Just  when  tbe  assignment  was  made 
1^  tbe  contractor,  Steenstrup,  to  the  bank; 
bat  in  the  (pinion  it  was  Intimated  that  it 
was  not  made  until  after  tbe  dty  had  notice 
of  the  omtractor'a  defiiult  Tbe  money  in 
controversy  there,  it  was  admitted,  was  a 
balance  In  the  city's  liands  of  the  contractor's 
70  per  cent  fund  provided  for  in  the  con- 
tract The  entire  SO  per  cent  authorized  to 
be  held  up  by  the  dtr  bad  been  paid  out  by 
tbe  dty  to  laborers  and  niaterialmen  and 
was  not  Involved.  The  bank  claimed  that  its 
right  to  this  balance  of  tbe  70  per  oent  un- 
der its  assignment  was  free  from  all  claims 
of  laborers  and  materialmen.  The  contract 
contained  both  of  the  provisions  found  In  the 
Dowling  Oase,  namely  (1)  Chat  70  per  cent  on 
estimates  should  be  paid  to  the  contractor  as 
the  work  progressed  and  80  per  cent  should 
be  held  aa  security  for  laborers  and  material- 
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mea;  and  (2)  Oat  the  dty  mli^i  w^thold 
all  iwynirats  until  aatlsfled  that  tfU  cUUbis 
for  laborers,  ™»t«*Hiwl'r,  and  andatance  bad 
paid  ]n'  fall.  Tbe  asslgnmrat  to  tbe 
bank,  bowever,  contained  'an  ezpreaa  atlpnla- 
tl<ni  tbat  It  should  not  be  valid  against  any 
claims  tor  labor,  matertals,  provisions,  and 
goods  supplied  and  fumljBhed  in  the  prosecu- 
tion ot  the  work.  There  was  no  such  stipu- 
lation in  any  of  ttie  orders  or  assignments  In 
13ie  Dowllog  Oase  or  tn  the  asel&nnients  in 
the  case  now  before  us.  On  these  facts  we 
held,  in  First  National  Bank  v.  Seattle,  sn- 
pra,  that  the  aaslgnment  to  tibe  bank  was 
subject  to  the  claims  for  labor  and  materials 
as  to  this  seventy  per  cent  fond*  We  did 
not  overrule  or  mo^^  the  DowUag  decision, 
but  dlstlnguisbed  it,  tn  tbat  the  stlpulatlan 
In  the  aaslgnnient  tbat-  It  was  not  valid  as 
against  labtur  and  matulal  claims,  which 
was  not  found  in  the  Dowling  asslgnmeote, 
made  the  assignments  subject  to  su6h  diUms. 
This  distinction  la  obviously  sound  and  suf* 
fldent, 

The  other  disUnctlfms  attempted  In  the 
Finrt;  National  Bank  Case  we  ate  now  satis- 
fied are  not  sound.  It  la  true  that  we  said 
that  tbe  payments  In  the  Dowling  Oase  were 
made  when  due  nnder  tbe  contract  and  with- 
out notice  of  adverse  claims.  This  is  not 
strictly  accurate,  fbr  Hk  the  DowUng  Oase 
tlie  actual  payments  were  not  nude  until  aft- 
er tbe  woik  had  been  completed  by  the  bonds- 
men and  all  funds  brought  into  court,  and 
then  only  on  an  order  of  the  court  Vfhea 
we  said,  in  the  case  of  the  First  National 
Bank  v.  Seattle,  supra,  that  in  the  Dowling 
Case  the  70  per  cent  had  been  paid  when  due 
and  without  notice,  we  were  evidently  speak- 
ing loosely  of  the  assignments  without  notice 
as  equivalent  to  payment,  which,  under  the 
holding  in  tbe  Dowling  Oase,  they  were  as 
between  the  contractor  and  tbe  assignee. 
Hence  they  bound  the  bondsmen.  A  re-ez- 
amlDation  of  the  record  In  the  case  of  Mrst 
National  Bank  v.  Seattle,  supra,  shows  tbat 
the  contract  there  Involved  was  let  In  June, 

1909.  The  assignment  was  made  to  the  bank 
by  Steenstrup,  the  contractor,  on  January  4, 

1910,  and  notl<£e  of  the  assignment  was  filed 
by  tbe  bank  with  the  city  comptroller  on 
January  6,  1910.  The  record  and  tbe  briefs 
show  that  this  must  have  been  before  any 
notice  of  failure  on  the  contractor's  part  to 
pay  the  laborers  and  materialmen.  This 
was  the  precise  situation,  also,  in  the  Dow- 
ling Case.  It  follows  tbat  the  only  Just 
distinction  between  the  First  National  Bank 
Case  bnd  the  Dowling  Case  must  be  found 
In  the  fact  tbat  in  the  former  case  the  as- 
signment to  the  bank  Itself  provided  that 
it  should  be  invalid  as  against  claims  for 
labor  and  material,  while  in  Qie  Dowling 
Case  the  assignments  contained  no  such  stip- 
ulation. In  other  respects,  the  facts  in  the 
two  cases  were  parallel.  The  other  disOno- 
ttons  made  In  the  First  National  Bank  Case 
therefore  do  hot  seem  to  be  Justified  by  the 


riiMT4. '  Tiat  the  Dowling  Oiirie  ht  still  the 
law  of  this  state  as  applied  to  the  same  state 
of  facta  aa  there'  found  Is  menlfMt  ^R>in  the 
very  recent  deoid<ni  in  Hhryland  lOavoalty 
Otnupeny'  v.  Washington  National  Bank,'  itSOt 
Pac.  689.  In  that  case,  aa  In  On  DowUhg 
Oase,  the  contract  nmnUM  -for  paymcsit  to 
the  contractor  as  tbe  wwk'  piograMed  of  a 
certeln  pmmtage  «f  the  mouy  earned  (id 
Oiatiawe  89  pw  cent.  Instead  of  70  per  ceat), 
and  for  a  retehtlon  tSt  the  •balance  (la  that 
case'  iao  per  cent  Instead  of  80  per  oesit) 
as  security  for  labor  and  matralal  liMmi 
and  hence  aTaUable  to  tbe  snvety  who  had 
t^paysndk  claims.  At  the  dose  of  the  woArkj 
the  eontractor  had  reoeivad  tals  80  per  cent 
in  full,  and,  after  notice  tff  dalms  for  labor 
and  materials  had  been  «ed  with  the  Mgb- 
way  board  and  the  numey  lud  been  orde^' 
held  by  tiiat  board,  the  bank,  wittk  thecal' 
pable  ocnmlvanoB  of  the  connC)^  auditor,  ifro- 
cnred  and  cashed  warrants  for  the  r^ainlhr 
20  per  cttit  ntader  asdgnment  to  tt  prevlou:^ 
ly  made  0ie  Amtznctor.  We  bcOd,  in  sub- 
stance, that  this  20  per  coit  v^  a  trnst 
fond  for  labor  and  material  tiialmants  and 
was  not  subject  to  assignment  etther  as 
against  them  or  as  against  a  soMSt^  who 
paid  auOh  claims,  but  that  the  80  per  cent 
would  liave  been  subject  to  the  assignment 
had  it  not  already  been-pald  to  the  ctmtrae- 
tors.  In  this  connection  we  said : 

"In  the  Liebes  Cose,  and  in  First  Nat  Bank 
T.  SeatUe.  71  Wash.  122  127  Pac.  887,  we  an- 
nounced a  trust  to  creditors  m  a  ooiUraetor^t 
reaerved  baUmoe.  Here,  holding  tbe  surety  li- 
able for  the  contractor's  debts  by  a  contract 
Bupplnnentiiv  statutory  obligations  we  have  a 
surety's  rieht  of  subrcvation  to  thitt  baianee 
should  be  oe  compelled  to  pay  the  principal's 
creditors,  and  ot  his  right  to  prevmt  the  dissi- 
pation of  the  fund.  In  this  portion  Justice  must 
rigorously  protect  the  surety.  His  expectation 
when  he  goes  on  tbe  bond  is  (dain;  the  prinoi- 
pat  may  squander  80  per  cent.,  leaving  tbe 
surety  at  the  mercy  of  me  creditors,  but  there 
is  at  least  20  that  vtrill  be  applied  to  the  credi- 
tors In  Bpite  of  him.  This  amount,  oriffinally 
reserved  to  protect  merely  the  creditors,  is  a 
collateral  security  of  the  principal  available  to 
the  paying  surety/' 

We  have  italicised  the  controlling  lah- 
guage  for  ^phasis.  This  Is  a  distinct  hold- 
ing that  It  Is  only  where  tbere  is  a  clear  and 
express  reservation  in  the  contract  of  a  fund 
to  be  held  up  for  the  benefit  of  laborers  "and 
materialmen  that  ttiere  Is  any  fund  the  con- 
tractor may  not  effectually  assign  by  an  ais- 
signment  made  prior  to  his  default  and  no- 
tice of  sncii  default  tit  the  board  or,  as  in 
this  case,  to  the  dty,  and  that  it  Is  only  as 
to  Bvch  reserve  ftmd  that  the  labor  and  ma- 
terial <dalms  have  any  prltwlty  over  su(^  as- 
signments, hence  only  as  to  such  reserve 
fund  that  thwe  Is  any  rit^t  of  subrogatlMi 
in  favor  ot  the  bondsmen.  It  Is  true  that 
In  the  Maryland  Casualty  Company  Case  we 
cited  Prairie  State  Bank  v.  United  States, 
164  U.  S.  227,  17  Sup.  Ct  142,  41  L.  Ed.  412; 
and  Hennlngsen  v.  United  States  Fidelity  & 
Guaranty  Co.,  208  V.  S.  404.  28  Sup.  Ct.  389, 
S2  L.  Ed.  647,  in  vftUix  cases  it  was  held 
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ttut  Wider  the  United  States  statntee  and 
dedateia  the  wboto  eontnct  price  for  public 
mnki  a  tnist  fdnd  for  tbt  payment  of  la- 
bor  and  material  claims  to  whlcb  the  bonds- 
men are  eabrogated  as  of  Que  date  of  their 
bond;  bnt  It  is  nniiiileBt  from  what  we  hare 
quoted  abore  ttiat  we  dted  these  cases  only 
OB  the  ^[iiestioD  of  the  «nretr*s  tlspat  of  aab- 
rogatkm  to  the  20  per  cent,  reserved,  not  as 
adopting  tike  rlew  that  the  wttcde  of  tlie  con- 
tract price  was  a  reserve  fund  under  the  eonp 
tract  whilst  we  were  tbea  coiulderlxu;: 

[1]  In  the  case  before  ns  the  bank  hi^  tak- 
en aadgmnoits  of  all  mon^s  to  become  dde 
to  Che  contractors  as  security  for  tti»  notes 
on  which  there  remains  a  balance  dve  of 
^300:  These  eastgnments  were  taken  and 
filed  with  the  city  comptroller  priw  to  any 
notice  to  any  one  that  the  labor  and  material 
claims  had  not  been  paid  or  would  not  be 
paid.  The  contract  itself  eontidned  no  pro- 
vIsUAi  for  aa  absolute  reserve  ct  any  per- 
centage as  security  for  labor  and  material 
daims.  It  contained  nothing  bat  a  provislott 
permitting  the  city  to  withhold  payment  un- 
til satisfied  that  all  labor  and  material 
daims  had  been  paid.  Nottiing,  however, 
had  been  held  up  by  the  dty  at  the  time  the 
assignments  were  made.  It  follows  that,  un- 
der the  mlft  in  the  I>owllng  Case,  the  con- 
teftctora*  asslf^ments  to  the  bank  must  be 
Created  as  a  valid  appr<q>riatlon  of  the  fund 
which  was  afterwards  paid  Into  court  to  the 
payment  of  the  bank's  notes,  Inclnding  this 
balance  of  $2,300,  prfor  and  sbperiw  to  any 
rii^t  of  laborers  or  materialmen,  hence  sn- 
perlor  to.  any  right  of  subrogatlni  in  the 
surety.  As  s^d  in  the  Dowllng  Case,  '^ese 
assignmeDts,  being  valid  when  made  and  as- 
sented  to  by  tiie  city;  were  not  Invalidated  by 
the  subsequent  default"  of  the  contractor. 
Any  other  view  would  make  it  impossible 
for  the  ordinary  contractor  to  finance  a  large 
contract  by  obtaining  credit  with  a  bank  on 
ibe  strength  of  its  performance. 

We  find  no  merit  In  the  claim  that  tba 
bonding  company  has  a  superior  eqtdty  In 
tUs  fund  over  Uiat  of  the  bank.  It  has  no 
equity  In  the  fund  ad  against  the  bank  which 
paid  its  money  on  the  strength  of  assign- 
ments of  the  fund  at  a  time  when  the  con- 
tractor* had  fan  right  to  collect  and  dispose 
of  the  fond  as  they  saw  fit  Moreover,  It  Is 
an  admitted  fact  in  this  ease  that  the  mtmey 
advanced  by  the  bank  was  actually  used  by 
the  contractors  In  the  execution  of  the  con- 
traot,  thus  diminishing  the  iwodlng  compa- 
ny's llaUUty  liy  just  the  avumnt  advanced. 
Onw  equities  are  obviously  with  the  bank. 

[2]  2.  We  now  come  to  the  labor  and  mate- 
rial dalms  (other  than,  tb»  OIubd,  Brooks, 
and  Kyman  claims)  assigned  to  the  bank. 
Appellant  first  contends  that,  inasmuch  as 
the  bank  had  agreed  with  the  contractor  to 
advance  money  tor  the  perftmnance  of  the 
eontract,  It  had  no  risM  to  do  aiding  but 
pay  these  claims ;  that  therefore  these  claims 
must  be  treated  as  paid  and  extinguished  so 
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as  the  bond  Is  coooemed.  O^ls  posttlaD 
is  untenable.  Tba  claims  were  asdguable 
and  were  assigned  to  the  bank.  The  cod< 
tractOTs  are  npt  asserting  any  breadi-lv  tb9 
bank  of  any  contract  with  &mn.  Tbe  bank 
bad  never  nndertaken  to  indemnify  the  soze^ 
ty  company  against  these  or  any  other 
claJiBfl.  It  had  tbe  same  ritfit  to  purchase 
and  take  an  assignment  of  these  daims  that 
any  4»e  dse  would  have  had. 

IS]  It  Is  nest  urged  that  the  ssslgnmeat 
of  these  labor  and  material  dslms  In  ^ny 
event  carried  no  right  to  assert  them  ua^ot 
the  bond.  It  Is  argued  that  the  li&t  of  the 
laborer  or  materialman  is  mer^  a  r^t  to 
receive  his  pay  under  the  exprera  or  Implied 
contract  with  tbe  contradnrs,  and  that  this 
Is  .all  the  right  he  has  by  virtue  of  his  con- 
tract; that  therefore  the  assignment  of  the 
time  chedcs  was  only  ftn  assignment  of  a 
right  of  action  against  the  contractors,  mils 
view  is  too  narrow.  It  is  imly  by  virtue  of 
his  right  to  recdve  his  pay  from  the  con- 
tractor that  the  laborer  m  materialman  has 
any  right  assertable  against  the  bond  as  a 
contract  made  for  his  benefit.  His  right 
against  the  bond  is  ancillary  to  and  depend- 
ent upon  his  right  against  the  contractors. 
the  first  right  is  d^>endent  iqKm  the  second. 
An  assignment  ct  the  seoond*  thei^iorej 
<^rates  as  an  equitable  assignment  of  the 
first  CHlmoie  v.  Weateman,  18  Wadi.  890, 
48  Pec.  84S. 

t4]  Nor  do  we  find  moit  hi  the  further 
dalm  made  under  the  rule  announced  In  the 
case  of  Sturtevant  Company  v.  Fldettty  & 
D^oslt  Compare  of  Maryland,  160  Pac.  689. 
that  as  between  the  bank  and  the  surety  com- 
pany the  moneys  which  were  applied  in  pay- 
ment of  the  first  sums  advanced  to  the  con- 
tractor by  the  bank  should  be  applied  on  the 
labOT  and  material  daims  nov  held  by  the 
bank,  because  the  surety  company  is  surety 
for  tbe  labor  daims^  and  not  surety  for  the 
daims  upon  which  the  application  was  made. 
Hie  fund  having  been  assigned  as  collateral 
to  the  bank's  notes  before  any  default  of  the 
contractors  or  notice  of  their  intention  to  de- 
fault, tbe  aaatgnment  mis  valid  and  binding 
as  against  the  dty  and  the  cmtractors,  and. 
as  held  in  the  Dowllng  Case,  valid  as  against 
laborers  and  materialmen,  hence  valid  as 
against  any  future  dalm  of  tbe  bonding  com- 
pany. The  bank's  knowledge  at  whence  the 
money  came  was  therefore  immaterial.  The 
question  here  involved  was  ndther  discussed 
nor  decided  (n  the  Stortevant  Case. 

We  are  coratralned  to  hold  that  the  re- 
spondent bank  is  entitled  to  have  the  mon- 
eys in  court  applied'  first  to  the  payment  of 
this  $2,800  and  Interest  and  to  have  the  bal- 
ance applied  in  payment  pro  tanto  df  Its 
daims  for  labor  and  materials,  and  that  It 
is  entitled  to  lodgment  against  the  appellant 
surety  company  on  its  bond  for  the  balance 
of  these  claims  with'  Interest. 

rH  3.  As  to  the  Olsen,  Brooks,  and  Nyman 
claims  a  different  case  Is  presented.  Neither 
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of  these  pertlea  had  any  claim  assertable  ei- 
ther agalost  the  fond  In  court  or  agataiBi  the 
bond  to  the  vx&aalaa  ot  the  aiw^lantfa  rigbt 
of  snbrogatlon.  Olsen  and  Brooks  were  the 
contractors.  Miss  Nyman  was  their  book- 
keeper and  stenograidiw.  None  of  them  had 
a  llenaUe  <dalm.  Vba  asstgnments  of  thtta 
dalms  carried  no  rights  except  rights  of  ac- 
tion against  the  contractors  personally. 

The  cause  Is  lonanded  tot  modification  ot 
the  judgment  tn  accordance  wtth  this  opin- 
ion. 

UOBBIS,  a  and  UOUNT,  OHAD- 
WIOK,  and  FUI^LBBTON,  JJ^  CQncnr. 


STATE  ex  rel.  PBTBRSON  v.  CITT  OF 
SEATTLE.   (No.  13240.) 
(Supreme  Court  of  Washington.   Dec  0,  1816.) 

Municipal  CosPOBATxoNa  ^=»858(3>— Oow- 
STBUonon  Contract  —  Dbtebhzhation  by 

BHOlNEn. 

Determination  by  flie  en^new  of  the 
quantitiea  of  work  d<me  under  a  construction 
contract  with  the  city  will  be  disregarded, 
though  the  contract  provides  that  it  shall  be 
final;  It  bdng  so  manifestly  errcmecnis  as  to 
evidence  arUtiary  and  a^rlekras  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Owt  Dig.  |  890;  Dec  Dig.  ^ 
3580).] 

EJn  Banc  Appeal  from  Superior  Oourt, 
King  County;  A.  W.  Frater,  Judge. 

Action  by  the  State,  on  the  relation  of 
Andrew  Peterson,  against  the  Otj  ot  Seattle- 
Judgment  for  idalntlff,  and  defendant  ap- 
peals. Affirmed. 

Jas.  B.  BradfOTd  and  Howard  A.  Hanson, 
both  ot  Seattle,  for  appellant.  John  W.  Bob- 
erta  and  Qeorge  I*  Sj^k,  both  of  Seattle,  tor 
respondent 

PABEEffi,  J.  l^ils  action,  while  In  ticam 
a  mandamus  proceeding;  Is  in  substance  an 
actum  to  recover  a  balance  claimed  the 
relator,  Peterson,  to  be  due  him  upon  his 
cootnuit  with  the  dty  of  Suttle  tor  the 
construction  of  a  local  street  improvement 
Trial  In  the  superior  court  without  a  Jury 
resnlted  In  flnrting^  and  Judgment  in  favor 
of  the  relator  In  the  sum  ot  |2,011.9S  and 
mandamus  against  the  officers  of  tbe  city 
requiring  them  In  satisfaction  ot  the  Judg- 
ment to  lasne  and  deliver  to  the  relator 
warranta  or  bcmds  payable  by  special  aa* 
sesament  against  the  local  Improvement  dis- 
trict From  this  disposition  of  tbe  case  tbe 
dty  has  appealed  to  this  court 

By  Uie  terms  of  the  omtract  Peterson  was 
upon  completion  of  the  improvement  to  be 
paid  therefor  in  local  Improvement  warrants 
or  bonds  in  a  total  sum  determinable  by 
the  quantlUes  of  the  various  Items  ot  con- 
struction and  the  unit  price  therefor  agreed 
np<Nt;  for  instance,  earthwork  28  cents  per 
cubic  yard;  clearing  and  grubbing  $100  per 
acre;  wood  walks  $20  per  1,000  feet,  board 


mMsnre,  etc  The  oontroveray  here  is  over 
the  quantities  of  earthwork  and  three  or 
four  4ither  smaU  Items  for  which  Petersoo 
dalms  /vimnpawi— H<%Ti  under  the  cantrsct 
i^itpiwg  that  titt  city  (wiglnwir  arbitrarily 
and  capridouBly  refused,  to  allow  In  his  esti- 
mate of  qnantltiea  tiie  toll  amonnt  of 
acttuUy  performed  In  tbe  constmctkn  ot  the 
Improvemcsit  So  far  as  th»  merits  of  Peter- 
son's dalms  an  ooocemed,  tticv  praeeirt  only 
qoestkns  ot  fiiiet  and  ooonael  tor  the  dty 
contend  that  the  decision  of  the  dty  engi- 
neer on  these  qoesttona  of  fact  In  tbe  making 
of  his  esttmatea  became  final  and  conclusive 
upon  Peterson  because  of  the  foUowing  pro- 
vision ot  the  amfaaot; 

"To  prevent  all  disputes  and  litigation  it  is 
further  agreed  by  the  contractor  that  the  dty 
engineer  shall  in  all  cases  determine  tbe  amount 
of  work  to  be  paid  for  under  the  contract  for 
this  improvement  and  his  estimates  snd  ded* 
Bions  shall  be  final  and  condusiTe,  subject  to 
the  approval  of  the  board  of  public  works," 

This  contention,  of  course,  would  have  to 
be  sustained  unless  It  can  be  sold  from  the 
evidence  that  the  decision  of  the  city  engi- 
neer was  so  manifestly  wrong  as  to  call  for 
the  conduslon  that  It  was  arbitrary  and  ca- 
pricious on  bis  part  to  the  prejudice  of 
Peterson,  which  evidently  Is  the  theory  uih 
ou  which  the  trial  court  rendered  Ite  deci- 
sion In  favor  of  Peterson.  We  have  read 
all  the  evidence  with  care  as  presented  In 
tbe  abstracte  prepared  by  counsel,  and  con- 
clude therefrom  that  we  cannot  see  our 
way  clear  to  disturb  the  conclusion  reached 
by  the  trial  court  notwithstanding  the  pro- 
vision of  the  contract  In  terms  making  the 
engineer's  decision  In  determining  the  sev- 
eral quantities  of  the  difterent  classes  of 
work  flnaL  The  conclusion  that  the  engi- 
neer's determination  of  the  quantities  was 
so  manifestly  erroneous  as  to  evidence  ar- 
bitrary and  capricious  action  on  his  part  we 
think,  finds  support  In  the  evidence,  and 
that  the  trial  Judge  did  not  err  in  eo  regard- 
ing it  The  evidence  is  very  lengthy,  and 
Involves  many  deteils  which  we  think  it 
unnecessary  to  review  here.  That  a  de- 
dslon  of  a  supervising  architect  or  engineer, 
arbitrarily  or  caprldously  made  to  the  prej- 
udice of  a  contractor,  though  such  ardiitect  or 
engineer  be  made  an  arbiter  by  the  terms 
of  the  construction  contract,  will  be  disre- 
garded by  the  courts,  is  well  settled.  Taft 
V.  Whltn^  Co.,  86  Wash.  389, 148  Pac  43. 

The  Jndipnent  la  affirmed. 

MOUNT,  MAIN,  CHADWTCK,  HOLOOMB, 
ELLIS,  and  FDLLEBTON,  JJ.,  ooncoc. 


BAUiABD  et  ox.  V.  ALASKA  THIOATBB  00. 

(Nc  18424.) 

(Supreme  Court  of  Washington.   Dec  12, 1916.) 

1.  FlXTUBBS  4S>16— liAAni-OBD  AND  TiNAHT 
— TUJM  FiZTDBIS. 

Trade  flxturta  ot '»  moving  picture  theater 
business  annexed  to  the  realty  by  the  teaiant 
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hoU  raDovabl«  th«  tenant  <m  the.  terminatioii 
ot  bis  tenancy,  notwitbstandlag  that  the  lease 
required  him  to  erect  a  theater  on  the  preniiBes, 
ana  cJearir  cootemplated  the  nee  of  aoch  premto- 
«  aolely  for  theater  porpoiea. 

[Ed.  Note.— For  other  cases,  see  Fixtwee, 
Cent  Die.  H  23-29;  Dec.  Dif.  «=>lfi.] 

3l  FirnisEs  >8— '1  Trapk  FixruBEB— Intknt. 

In  determining  whether  a  diattel  whi<^  has 
been  annexed  to  aie  freehold  Ii  a  trade  lixture 
or  a  part  of  the  realty,  the  intent  of  the  party 
maluug  the  annexation  is  controlling. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  ||  3,  6 ;  Dec  Dig.  «s»4 J 

8.  FiXTDHES  4=94— AoTIOITB—EtIDEHOE. 

In  detennining  whether  a  chattel  which  has 
been  annexed  to  uie  fre^old  Is  a  trade  flztore 
or  a  part  of  the  realty,  the  intent  of  the  person 
making  the  annexation  is  not  to  be  gathered 
from  testimony  of  his  actual  state  of  mind,  hut 
is  to  be  Inferred,  when  not  determined  by  ex- 
press agreement,  from  the  nature  of  the  articles 
affixed,  the  relation  and  rituatUm  to  the  free- 
of  the  party  Tn*M"i[  the  annexation,  the 
manner  of  the  annexation,  and  the  purpose  for 
whidi  it  Is  made. 

[Ed.  Note.— For  other  eases,  see  Sextant, 
Cent.  Dig.  H  S,  6;  Dee.  Dig.  ^»4.1 

4.  FxZTITUa  ANITBUTIOIf— Rbmotal. 

A  diattd  annexed  to  the  fnBh<^  is  a  fixtnra, 
and  as  sadi  a  part  of  the  realty  when  it  cannot 
be  removed  wfthont  a  materfal  Injury  thereto, 
as  where  it  Is  essentiel  to  the  snpport  ot  some 
part  of  a  permanent  stracture,  but  the  fact  that 
the  rcmoral  will  result  in  inconsequential  Inju- 
ries or  injnries  that  ean  be  made  mole  does  not 
detennlne  that  the  property  anntxed  is  a  fix- 
ture. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  if  1,  6;  Dec.  Dig. 

5.  FirruBxs  «=>30(^  —  AcnoHS  —  PiuDino 

AND  BTIDEKOB. 

When  chattels  aN  annexed  to  realbr  by  a 
tutant  or  licensee,  Uie  prfsomptlon  is  that  he 
did  not  intend  to  enrich  the  xreehold,  bat  in- 
tended to  reserve  title  in  himself  to  the  chattd 
annexed ;  while,  where  the  annexation  la  made 
by  the  owner  of  the  pnmarfcy,  the  prenuBpti<m 
is  that  the  property  annexed  Deeanaa  a  part  of 
the  freehold. 

{Kd.  Note.— For  other  cases,  see  Fixtures, 
C^t  Dig.  IS  78.  74;  Dee.  Dig.  «=»S6(2).} 

6.  FlXTUBSa  <3»15— XiAHDLOBD  AND  TKNANT. 

Opera  dialrs,  vaciram  cleaner,  electric  fix- 
tnrea,  pipe  organ,  and  other  paraphernalia  of  a 
moving  picture  theater  installed  By  tenant  held 
to  be  trade  fixtures,  and  as  such  removable  by 
the  tenant  npon  the  termination  of  his  tenan- 
cy, notwithstanding  that  such  removal  would 
require  an  opening  in  walls  of  building  where 
the  installation  had  been  made  by  opening  such 
waDa,  and  the  removal  would  work  no  material 
fnjnry  to  building. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
CaA  Dig.  Ii  28-29;  Dee.  Dig.  ^15.} 

Department  1.  Appeal  from  St^olor 
Court,  King  Oooittj;  Jotaa  Ktileber,  Jndge 
pro  tern. 

Action  by  W.  R.  Ballard  and  wife  against 
the  Alaska  Tbeater  Company.  Judgment  for 
defendant,  and  plaintiffs  appeaL  Affirmed. 

Bogle,  Graves,  hlerrltt  &  Bogle,  of  Seattle, 
tm  appellants.  J.  W.  Albright  and  Peters  A 
Powell,  all  of  Seattle,  for  respondent 

FUIiLERTON,  J.  The  respondent,  as  the 
lessee  of  the  appellants,  erected  a  theater 
bonding  npon  a  certain  lot  situated  In  tbe 


of  Seattle  of  which  the  appellants,  are 
tbe  owners.  The  building  was  erected  pur- 
suant to  the  terms  of  a  written  lease  which 
provided  that  the  building  should  be  of  cer- 
tain standard  construction,  should  cost  not 
less  than  $75,000,  and  should  be  whoUy  the 
property  of  the  owners  of  the  realty.  Tbe 
lease  also  provided  that  the  premises  should 
be  quietly  yielded  up  at  tbe  expiration  of 
the  lease  In  a  good  and  tenantable  coadition 
in  all  respects,  reasonable  wear,  damage  by 
fire  or  unavoidable  casualty,  excepted.  Tbe 
lease  was  for  a  term  of  16  years  from  and 
after  February  l,  1014.  with  a  renewal  privi- 
lege of  6  years  additlonaL  Tbe  rent  reserved 
was  $2,000  per  month. 

Tbe  req>ondent  completed  the  building  In 
accordance  with  its  agreement,  fitted  It  up, 
and  iterated  as  a  moving  picture  tbeater 
until  November  1,  1915.  a  period  of  some  22 
months,  when  it  found  itself  unable  to  con- 
tinue the  business  longer.  At  that  time  It 
notified  tbe  appellants  that  It  would  quit  and 
surrender  the  premises,  and  was  proceeding 
to  remove  ttom  tbe  building  certain  fumlsb- 
ings  which  It  conceived  to  be  trade  fixtures 
and  no  part  of  the  frediold  when  tbe  pres- 
ent action  was  begun  to  restrain  It  fnnn 
so  doing. 

Of  tbe  articles  over  which  tbe  contest  was 
waged  in  the  court  below,  the  court  found  to 
be  trade  fixtures,  and  awarded  to  tbe  re- 
spondent, the 'pipe  organ,  tbe  c^ra  and  opera 
box  chairs,  the  electric  sign  and  frames,  cer- 
tain of  the  electric  fixtures  used  for  lighting 
tbe  building,  tbe  carpets,  curtains,  and  dra- 
I>erleB,  tbe  sign  frames,  the  umbrella  lockers, 
tbe  picture  screen,  tbe  picture  madilnes,  tbe 
portable  switchboard,  tbe  vacuum  cleaner, 
tbe  piano,  and  the  draperies,  and  furniture 
of  tbe  ladles*  dressing  room. 

In  the  plans  fbr  the  building  a  space  was 
allotted  foe  the  pipe  organ  by  the  architect 
In  cbarge,  and  bids  were  invited  tor  an  in- 
strument that  could  be  accommodated.  In  the 
space  allotted.  A  bid  of  a  mannfactnrer  was 
accepted,  but  the  Inatmment  Itself  did  not 
arrive  nntll  after  tiie  building  had  be^  com- 
pleted and  In  nsd  for  some  time.  It  came  In 
a  knocked-down  condition,  but  It  was  found 
that  to  get  some  of  the  larger  pieces  Into 
the  space  provided  certain  stmctural  poi^ 
tlons  of  tbe  partition  walls  a£  the  bnlldlog 
bad  to  be  removed.  There  were  two  such 
removals,  one  to  admit  a  portion  dC  tbe  or- 
gan proper,  and  another  to  admit  tbe  organ 
blower.  The  parts  of  the  walls  removed 
were  r^aced  after  the  organ  had  been  put 
t(%ether,  and  to  remove  It  would  again  re- 
quire tbe  removal  and  replacing  of  these 
same  parts  of  the  wall. 

The  opera  chairs  were  not  manufactured 
specially  for  the  building.  After  tbe  comple- 
tion of  tbe  building  the  floors  ot  the  main  seat- 
ing room  and  balcony  were  marked  off  Into 
aisles  necessary  to  be  established  and  maln- 
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talned  In  Tlrtne  of  fbe  nnmldpal  ordinances, 
and  the  remaining  spaces  measured  for  the 
placement  of  the  cbairs.  These  Bpaoee  were 
of  Tarylng  dlmendons,  and  to  pnqterly  At 
chairs  In  them  different  width  of  diairswwe 
required.  The  chairs  were  selected  with  ref- 
erence to  spaces  and  with  reference  to  the 
color  scheme  of  the  bnildlng,  and  tbB  aUle 
standards  were  cast  according  to  a  selected 
design.  The  municipal  ordinances  also  re- 
gnlre  ttiat  all  such  chairs  be  secordr  ftufe- 
ened  to  the  floor,  and  these  were  fastened  by 
inserting  expansion  bolts  into  the  concrete 
floor  at  pri^r  places  to  fit  into  holes  In  the 
faet  at  the  dmlrs;  the  chairs  being  fitted 
over  the  bolts  and  fastened  with  nnts  in  the 
nsoal  manner.  They  can  be  remoTed  by  on- 
screwing  title  nnts  and  lifting  the  chairs  from 
tile  bolts.  New  chairs  of  the  same  desUni 
team  the  same  manufacturer  can  be  fitted  on* 
to  the  bolts,  but  perhaps  not  those  of  any 
other  manntacturer,  as  the  particulars  of 
the  designs  are  not  the  same.  To  remove  the 
chairs  would  leave  the  bolts  protruding  above 
the  floors,  but  the  evidence  discloses  that 
these  can  be  removed  without  injury  to  the 
floor;  the  simplest  way  being  to  dip  them 
off  even  with  the  concrete  floor. 

The  opera  box  chairs  are  not  fastened  in 
any  way  to  the  building.  They  were  select- 
ed, however,  with  reference  to  the  size  of 
the  boxes,  and  were  specially  selected  so  as 
to  comport  with  the  general  color  scheme 
of  the  theater.  No  difficulty  would  be  ex- 
perienced In  replacing  them. 

The  electric  sign  and  frame  Is  on  the  front 
of  the  building,  and  contains  lights  so  ar- 
ranged as  to  spell  the  words,  'The  Alaska 
Theater."  It  was  specially  designed  for  the 
building,  and  Is  supplied  with  electricity  by 
wires  leading  from  the  source  of  supply 
through  conduits  passing  through  the  build- 
ing. The  rign  frame  can  be  detached  by  re- 
leasing the  wires  and  removing  the  screws 
by  which  the  frame  is  attached  to  the  bolld- 
tng. 

The  electric  light  flxtures  In  question  are 
those  used  for  lighting  tbe  Inside  of  the  the- 
ater bnlldlng.  There  are  47  of  these  In  all,  10 
of  which  are  curved  to  fit  the  columns  on 
which  they  are  placed,  and  were  specially 
shaped  for  that  purpose.  They  are  not  such 
flxtures  OS  are  usually  found  In  stock.  The 
other  37,  as  we  understand  the  record,  are 
the  usual  stock  fixtures.  None  of  them  are 
built  Into  the  frame  of  the  building,  and  all 
can  be  removed  without  Injury  thereto,  by 
merely  tooeening  the  fastenings  by  which 
th^  ore  held  in  place. 

The  carpets  are  tadced  down  to  wooden 
strips  embedded  in  the  concrete  floor,  and 
were  especially  cut  to  fit  the  curves  and 
Bides  of  the  aisles  and  floors.  The  draperies 
are  bung  on  rings  which  slide  oa  poles,  the 
poles  being  fastened  to  the  bulldli^  with 
sockets  and  brackets  screwed  onto  pings  In- 
serted in  the  walls.  The  stage  cnrtala  does 


not  roll  np,  birt  parts  In  'Oe-eMiter,  anft  tt 
(^iterated  by  a  motinr  wfalcli  seta  iipon  a  cnah- 
loa  to  which  it  is  made  tut  witu  bolts.  AU 
are  capable  of  being  lonoved  without  Injury 
to  the  building. 

The  sign  frames  are  brass  and  copper 
frames  placed  in  pajieia  on  the  outside  of  the 
buildings  lid:ended  to  h6t&  advertising  slgnA 
They  are  held  by  ordinary  fastulngs,  and 
are  capable  of  being  renaoved  wlQiovt  Injuvy 
to  the  bnllding.  The  umbrella  lodtera  are 
racks  which  stand  on  the  floor  wittiont  fasten- 
ings. 

The  i^ctnte  screen  oonatsts  of  a  canvas 
stretcOied  on  a  wooden  frame  wbldi  is  hnog 
at  the  back  of  the  stage  on  the  wall.  It  Is 
hung  on  hinges  screwed  to  wooden  ledges 
built  into  the  walL  It  is  a  stodc  article,  and 
all  that  is  necessary  to  remove  it  Is  to  un- 
screw the  hinges  from  the  ledges. 

The  picture  matdiines  are  the  Simplex 
design,  and  rest  upon  tripods.  The  tripods 
were  placed  in  posltiim  before  the  fioor  of 
the  picture  room  was  completed,  and  the  feet 
thereof,  togettier  with  the  dectric  wires 
which  lead  to  the  mudUne,  are  imbedded  in 
tbe  floor.  The  machines  are  ordinarily  port- 
able, and  Uiese  could  be  removed  with  only 
auch  damage  to  the  floor  as  could  be  easily 
r^aired. 

The  portable  switchboard  Is  In  the  ordwe- 
tra  pit,  and  Is  movable  for  a  distance  of 
probably  six  feet,  so  made  as  to  be  available 
for  either  tbe  wganist  or  tiiie  pianist,  and  Is 
for  use  in  contndling  the  lights  and  tbe  cur^ 
tain  motor.  It  can  be  detached  by  dlsoon- 
nectlng  tbe  wires. 

The  vacuum  cleaner  la  a  stock  madiine 
placed  lu  the  basement  of  the  building.  A 
concrete  foundatitm  was  put  in  on  which  was 
bolted  a  tei-plate  for  holding  bolts,  and  the 
machine  was  bolted  to  the  ten-iOate.  Gonneo* 
tlons  were  made  with  the  suction  pipes  lead- 
ing to  tbe  various  zooma»  and  with  a  dls* 
charge  pipe  leading  to  a  sewer.  To  remove 
it  requires  disconnecting  the  pipes  and  releas- 
ing it  from  the  ten-plate  to  which  It  is  bolt- 
ed. It  was  not  specially  designed  for  tbe 
building,  although  its  mannfacturer  was  the 
only  one  out  of  a  number  of  dUferent  manu- 
factorers  of  vacuum  cleaners  who  would 
Install  a  sewer  connection  and  guarantee  its 
successful  operation. 

Tbe  piano  is  a  standard  Instrument,  and 
the  office  fumttnre  and  the  furniture  for  the 
ladles'  dressing  room,  with  the  other  furnish- 
ings thereon,  are  artldes  In  commiHi  nse, 
such  as  are  found  aintmg  dealers  therein 
generally. 

The  appellants,  while  admitting  that  be- 
twe^  landlord  and  tenant,  as  that  relation 
is  ordinarily  understood,  many  of  the  arti- 
cles enumerated  would  be  prc^rty  of  tbe 
tenant  and  removable  by  him  at  the  termina- 
tion of  the  tenancy,  make  the  contention  that 
the  ordinary  rules  are  not  applicable  to  the 
situation  as  here  disclosed.  It  points  out 
that  t2ie  defendant  ooxporation  was  ocganlzed 
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tmc  Ite  kM  anft  adjr  pwpose  (tf  talfiDs  ow 
tbe  lease-  to  tbe  real  pniierty,  erecting  a 
bojOdliic  thereon,  and  ccouluctlnff  a  theater 
tliereln  for  a  flxed  period  of  time;  tbat  It 
was  not  a  case  of  a  theater  companr  doiiig 
tnislziessr  first  In  one  tnilUUng  and  tben  In 
another  and  nonoTlng  its  trade  fixtures  from 
place  to  place,  bnt  was  a  ca^e  of  a  company 
onEanizing  for  a  particular  purpose  at  a 
particular  place^  and  procuring  fixtures  In 
some  instances  specially  and  in  all  instances 
generally  designed  for  the  particular  build- 
ing, which  vas  in  Itself  planned  Sn  its  In- 
c^tlon  to  rec^ve  fixtures  of  this  (^baracter 
and  nwe  other.  It  is  further  pointed  out 
also  tliat  tbe  tenant  Is  Insolvent  and  does 
not  intend  to  engage  in  the  theater  business 
dsewhere,  and  that  the  controversy  is  tn 
reality  a  contest  between  the  appellants  and 
the  credltont  of  the  tenanL  From  this  it  Is 
argued  that  it  was  the  intention  of  tbe  par- 
ties to  comidete  and  equip  a  theater  build- 
ing suitable  for  the  purpose  for  wtktdi  it  was 
Intended  to  be  used,  and  that  the  claim  made 
now  tbat  the  articles  of  furniture  placed 
therein  are  cibatt^  or  trade  fixtures  sub- 
ject to  be  ti^ken  by  the  outgoing  tenant  la 
directly  antagonistic  to  this  manltost  inten- 
tion. 

[1]  But  we  cannot  think  the  tenancy  dU- 
Un  In  this  regard  £rom  an  ordinary  tenancy. 
Tbe  lessee,  it  will  be  remembered,  contract- 
ed to  erect  on  the  leased  prenUses  a  theater 
building  to  coat.not  leo^'  than  a  certain  fixed 
sum  of  memey  and  to>  pay  aneOier  fixed  aam 
as  rental  for  tbe  property  for  a  fixed  period 
of  time.  There  was  no  agreement  that  it 
iboold  be  funlsbed  In  any  partlcalar  man- 
ner. Indeed,  wldte  It  was  undoubtedly  ccm- 
templated  by  the  pactles  to  the  lease  that  the 
building  was  to  be  furnished  as-  a  moving 
picture  theater,  and  that  such  a,  business 
would  be  conducted  therein,  the  terms  of 
the  lease  would  have  been  compiled  with 
by  the  construction  of  the  building  and  the 
payment  of  the  rent,  without  furnishing  It 
In  any  maoaer  or  putting  It  to  any  particu- 
lar use.  Again,  many  of  the  enumerated 
articles  are  from  tbelr  very  nature  fragjlle 
and  shortUred.  It  would  be  strange  indeed, 
If  the  electric  sign,  the  electric  fixtures,  the 
<^ra  chairs,  the  picture  machine,  the  pic- 
ture screen,  the  carpets,  or  the  furnishings 
for  the  ladles'  dressing  room  would  have 
been  In  a  usable  condition  after  IB  years  of 
cerWce.  Clearly  these  arti<de8  were  so  tar 
personal  property  that  they  could  be  removed 
and  replaced  by  the  tenant  as  the  necessi- 
ties of  the  case  or  the  demands  of  the  busi- 
ness required  wlQraut  the  consent,  let,  or 
hindrance  of  the  landlord.  The  dause  in 
the  lease  requiring  the  toiant  to  quietly  yield 
up  the  [H-enilses  at  the  termination  of  the 
lease  or  sooner  terminafilOB  of  the  tenancy 
In  a  '^good  and  te&antaMe  condtttm"  did  not 
ccmtemplate  th^t  the  building  should  tben 
be  furnished  for  any  particular  parpoee. 
TUm  Is  a  customary  clause  In  aU  loaaes,  and 
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ccmtemplstoi-  tluk  return  of  the.  land  wiOii 
its- appurtenants  tbat  pertain  to  tbe  realty, 
not  the  persoaal  pr^iuiy  or  trade  fixtures 
wUoh  the  tenant  lidroduosa  for  Jjls  own- 
spedal  porpoae. 

-  Stress  Is  laid  on  the  fact  that  this  bnUd- 
log  was  constructed  for  a  particular  purpose, 
tbat  it  was  constructed  spedally  to  receive 
the,  very  fixtures  tbe  tenant  installed  In  it, 
and  that  these  wen  suitable  (mly  for  this 
particular  building  or  type  of  building.  But 
this  Is  true  of  many  buildings  other  than 
those  built  q>eciall7  for  a  moving  picture 
business.  Foe  example  the  lessee  of  a  dwell- 
ing house  for  a  term  of  years  would  want 
the  furniture  and  fixtures  be  placed  therein 
to  correspond  with  the  general  outoar  and 
color  scheme  of  the  building;  no  tbe  lessee 
of  a  building  to  be  used  as  place  for  the  sale 
of  goods,  wares,  and  merchandise;  .and  the 
lessee  of  a  building  to  be  used  for  manufac- 
turing purposes  would  doubtless  be  controlled 
to  some  extent  by  the  form  and  style  of  the 
building  when  selecting  machinery  for  his 
purposes;  yet  it  would  not  be  contended  in  any 
of  such  Instances  that  tbe  fact  would  be  a 
controlling  element  In  detenninlng  whether 
the  furnishings  or  fixtures  become  a  part  of 
tbe  realty.  We  cannot  conclude^  therefore^ 
that  the  rules  governing  the  determination 
oi  the  question  are  different  In  this  case 
from  those  ordinarily  pertaining  to  landlord 
and  tenant 

It  remalBs,  then,  to  inquire  whether  the 
property:  in  questi«i  are  fixtures  In  the  sense 
that  tbe^  form  a  part  of  tbe  realtr  or  are 
trade  fixtures  capable  of  being  removed  by 
the  tenant,  considering  the  qnestlon  1b  the 
li^  at  the  ordinary  rales  applicable  to  land- 
lord and  tenant. 

[2-4]  In  determining  whether  a  chattel 
which  has  been  annexed  to  the  freehold  la 
a  trade  fixture  or  a  part  of  the  realty,  the 
cardinal  Inquiry  is.  into  the  intent  of  party 
making  the  annexation.  Often  there  is  dif- 
ficulty in  determining  the  Intent,  bnt,  what- 
ever may  be  the  legal  relation  of  the  parties 
between  whom  the  controversy  Is-  waged, 
when  the  Intent  Is  discovered  it  Is  generally 
contndllng.  The  Intent  is  not  to  be  gathered 
from  testimony  of  the  actual  state  of  the 
mind  of  the  party  making  the  annexation 
(Washington  National  Bank  v.  Smith,  16 
Wa^  160,  46  Pac.  786);  bnt  is  to  be  hiferred, 
when  not  determined  by  an  express  agree- 
ment) from  the  nature  of  the  article  affixed, 
the  relatifn  and  situation  to  tbe  freehold 
of  the  party  maUng  tbe  annexation,  the  man- 
ner of  the  annexation,  and  the  purpose  for 
which  it  Is  madeu  It  Is  ooodustre,  of  couva^ 
that  the  diattel  animxed  is  a  fixture  when 
it  cannot  be  leoiaved  wlQiont  a  matolal  In- 
Jnry  to  tbe  freehold,  as,  for  example,  where 
It  is  essential  to  the  support  of  some  part  of 
a  permanent  structure.  Lawtoa  Pressed 
Brick  &  T.  Oo.  V.  Boss-Kellar  T.  F.  B.  BL 
Co..  88  OfcL  00^  m  Pac.     ,  49  I*.  B.  A.  (N. 
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S.)  805.  But  before  fMs  rule  win  be  allow- 
ed to  lEOTern  It  ouist  be  sbown  that  Uie  re- 
moral  wUl  result  In  a  material  lojury,  In- 
juries tbat  are  Inconse'inentlal,  or  lajarles 
that  can  be  made  whole  do  not  affect  the 
principle. 

[S]  Again,  a  different  rule  obtains  fbr  de- 
termining the  intent  when  the  question  arises 
between  landlord  and  tenant  or  licensor  and 
licensee  than  obtains  when  It  arises  between 
grantor  and  grantee,  mortgagor  and  mort- 
gagee, or  heir  and  executor.  When  the  an- 
nexation is  made  by  a  tenant  or  licensee, 
the  presumption  Is  that  he  did  not  Intend  to 
enrich  the  freehold,  but  Intended  to  reserve 
title  to  the  chattel  annexed  In  himself,  while 
from  an  annexation  by  the  owner  of  the 
property  the  presumption  is  the  other  way. 
Chase  v.  Tacoma  Box  Co.,  11  Wash.  377,  89 
Pac.  689;  Dunsmulr  v.  Port  Angeles,  etc., 
Power  Co.,  80  Wash.  686,  71  Pac.  9;  Lynn 
T.  WaldroD,  88  Wash.  82, 80  Pac.  292;  Welsh  v. 
McDonald,  64  Wash.  108,  116  Pae.  589;  Cut- 
ler V.  Keller,  88  Wash.  834.  1S3  Pac.  IS. 

It  therefore  often  happens  that  the  same 
character  of  article  annexed  to  the  realty 
In  the  same  way  wUl  be  held  to  be  a  trade 
fixture  and  removable  when  annexed  by  a 
t«iant,  bat  real  property  and  not  removable 
when  annexed  by  the  owner  of  the  property. 
A  good  illustration  is  found  am<mg  onr  own 
cases.  In  Welsh  t.  UdDonald,  supra,  the 
controversy  was  between  landlord  and  ten- 
ant. It  was  held  that  mUl  buildings,  camp 
buUdings,  bams,  and  outhouses  erected  by  a 
tenant  on  leased  land  for  the  purpose  of 
conducting  a  sawmUl  business  were  remov- 
aUe  at  the  wUl  of  the  tenant  at  any  time 
before  the  explrati<»i  of  the  lease.  In  the 
course  of  the  opinion  the  court  said: 

"The  testimony  shows  that  all  these  buildings 
were  erected  euliuively  for  tb«  boi^t  of  the 
mUllng  budness  which  was  carried  ou  by  the 
lessors.  Many  of  the  small  houses  were  built 
by  the  laborers  employed  by  the  mill  owners, 
and  the  laborers  were  charged  by  the  mill  own- 
ers for  the  lumber  which  was  used  in  the  con- 
Btruction  of  said  small  bouses. 

"  That  articles  which  are  annexed  by  the 
tenant  for  purposes  of  trad&  known  as  'Trade 
fixtures,"  are  removable  by  him  as  against  the 
landlord,  has  t>een  recognized  from  an  early  pe- 
riod in  the  development  of  the  law  of  fixtures ; 
the  theory  beinc  that  it  is  public  utility  that 
the  tenant  shomd  be  enablra  to  improve  the 
property  for  the  pnrpose  of  carrying  on  trade, 
without  thereby  forfeiting  his  improvements.' 
1  TifEany,  Modem  Law  of  jEteal  Property,  ]  240. 

"  The  strict  rule  of  the  early  common  law 
under  which  chattels  which  had  been  physically 
annexed  to  the  freehold  became  the  absolute 
property  of  the  landlord  has  heva  gradually  and 
greatly  relaxed  in  favor  of  twants.  The  lirst 
exception  to  this  rule  was  made  in  the  case  of 
trade  fiztnres  so  called  such  as  were  placed 
upon  the  premises  by  the  tenant  during  the 
term  for  the  purpose  of  carrying  on  trade,  com- 
merce, or  manuiactore.  It  is  now  a  general 
rule  tiut  wfaatsoever  is  alBxed  as  a  trade  fixture 
to  the  land  or  to  any  building  which  is  on  the 
land  during  the  term,  whether  made  of  wood, 
stonc^  Iron,  or  other  material,  Is  removable  by 
tbs  tenant  at  the  «nd  of  the  term.  Anditiadif- 
fieqlt  to  eoDceive  of  any  so-called  fixture,  how- 
ever scdid,  permanent,  and  closely  attached  to 
the  realty,  which  Is  placed  Ihen  for  the  sole 
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urpoee  of  trade,  wUdi  may  not  bs  tmani 

J  the  t«iant  at  the  end  of  his  terp.'  2  Un- 
derbill, Landlord  ft  Tenant,  S  786. 

"Under  this  modern  rule  It  has  been  uniformly 
held  tiiBt  a  building  erected  upon  leased  land 
for  the  purpose  of  carrylnc  <m  the  business  of 
the  lessee  was  removable  at  the  will  of  the 
lessee,  provided  It  was  rmoved  during  the  term 
of  the  lease." 

In  the  case  of  Cutler  v.  Keller  the  contro- 
versy was  between  lien  claimants  on  the  one 
side  and  mortgagees  on  the  other.  The  own- 
er had  erected  a  building  on  the  property  to 
which  the  several  liens  attached,  intending 
to  use  the  building  as  a  moving  picture 
studio.  The  building  was  set  upon  posts,  and 
was  capable  of  being  removed  without  injury 
to  the  freehold.  It  was  held  that  ttie  build- 
ing was  a  part  of  the  realty,  the  court  say- 
ing: 

"As  a  general  rnle,  structures  of  a  permanent 
character  erected  on  land  by  the  owner  In  fee 
simple  nre  presumed  to  be  built  for  the  puivos* 
of  improving  the  land  and  to  become  a  part  of 
the  realty,  in  the  absence  of  evidence  of  a  con- 
temporaneous contrary  intention.  *  *  * 

"When  buUdingB  are  placed  by  the  absolute 
owner  at  land  on  whic^  they  rest,  their  quality 
of  removability  ^tbout  injury  to  the  freehold 
is  not  usually  a  factor  of  controlling  importance 
as  between  mortgagor  and  mortngee  (Row- 
land V.  Sworts,  17  17.  T.  Saw-  w9i),  tbouah 
It  may  be  as  between  landkMrd  and  tenant  or  li- 
censor and  licensee. 

"  'Fully  as  much  importance  is  attached  to 
the  relanon  of  the  party  making  the  annexation 
to  the  land  and  the  permanency  and  habitual 
character  of  the  aoo nation  as  ispaid  to  the 
manner  or  form  of  the  fastening.  When  the  ab- 
solute owner  of  land,  for  the  better  use  of  Ms 
land,  erects  property  upon,  or  attaches  it  to  the 
freehold,  it  will  go  to  bis  heir,  or  pass  by  deed 
to  bis  grantee,  and  the  same  general  rule  applies 
between  mortgagor  and  mortgagee,  but  as  be- 
tween landlord  and  tmant  and  ncoiBor,  and  li- 
censee this  rule  Is  relaxed,  with  a  view  to  the 
encouragemoit  of  mechanical  and  agricultural 
pursuits.*  Tledeman,  Beal  Property  (Sd  Bd.) 
^  28,  I  17." 

In  the  light  of  these  principles  we  are 
clear  that  the  trial  conrt  did  not  err  In  Its 
judgment.  Much  of  the  property  would  be 
regarded  as  personalty  no  matter  by  whom 
Installed,  since  It  Is  In  no  way  attached  in 
such  a  manner  as  to  bold  It  In  place  while 
In  use,  but  which  must  be  constantly  remov- 
ed foT  renovation  or  repair.  In  this  Jurisdic- 
tion the  opera  chairs  certainly,  and  the  vac- 
uum cleaner  probably  would  under  our  ear- 
lier decisions  be  regarded  as  lealty,  and  would 
pass  by  a  deed  from  the  owner  to  his  gran- 
tee, but,  since  they  were  purchased  and  put 
in  place  by.  tbe  tanazit,  moat  of  tSbsm  under 
conditional  sales  contracts,  we  cannot  con- 
clude, imdra  tbe  presumption  that  prevails 
in  such  caaea,  that  tbej  became  a  iiart  of 
the  realty.  All  can  be  removed  without  ma- 
terial injury  to  the  atruetun  m  to  tbem- 
selves. 

[t]  The  pipe  organ  la  not  la  any  way  a 
part  of  the  boUdlng.  It  was  mannfactared 
and  luBtaJied,  aa  we  have  aald*  aftar  th» 


1  Reported  la  full  In  the  New  York  Supplement; 
reported  as  a  memorandum  dedsloa  witlioat  oplS* 
Ion  la  n-Hoa.  BK. 


Digitized  by 


SLSOBC  ▼.  aADD 


488 


MMiDC  WM  cotBplMwL    The  rlfbt  to  m* 

Bon  It  Is  dmled  becaiue  to  do  so  nqoiies 
tewlsff  avoy  oertalo  jnrts  ot  tbe  iwrtiUoii 
mBs.  But  all  of  the  evideaoe  la  to  tbe  effect 
that  theM  partB  were  taken  oat  on  the  In- 
atallatlon  of  the  osgan  and  eabseauently  le- 
patied,  and  that  the  organ  can  be  removed 
by  reopening  the  w&l^  at  the  same  places. 
Ibe  fact  that  they  weve  mice  opened  and  re- 
placed would  not,  perhaps,  justify  a  second 
<V)enlng  It  the  buUdluf  should  be  materially 
Injured  by  tbe  act  Bnt  the  evldeaoe  die- 
cloeefi  that  no  material  Injory  of  the  boUdlng 
will  ensue  from  ancb  an  opening,  and  the 
fact  that  it  was  oace  made  without  objection 
by  the  owners  of  ttte  ftoe  Is  forceful  erldenoe 
of  the  inunaterlBllty  of  the  Injury.  The  re- 
moval of  the  other  arftcles  which  are  attadk- 
ed  to  tbe  bolldinc  win  not  as  Is  shown  from 
our  review  of  their  natnre  and  tbe  manner 
in  which  they  are  attadied,  work  material 
Injury  to  the  building.  Their  removal  will 
require  some  repairing  to  make  tbe  building 
again  a  completed  whole,  l&e  trial  court 
met  tbia  by  rec[nlrtng  that  the  tenant  give  a 
bond  in  the  penal  sum  of  f 1,000,  conditioned 
that  It  will  repair  and  make  good  any  and 
all  damage  which  shall  be  caused  tbe  boild- 
tng  by  tbe  removal  of  tbe  property.  It  Is  not 
Queettoned  that  this  sum  Is  sufficient  to  meet 
the  Incidental  damage  tbe  removal  of  tbe 
property  wIU  cause. 
The  judgment  is  afSrmed. 

SIOBBIS,  0.  J.,  and  HOtlMT,  OHAD- 
^UXt  and  BLLXS,  33^  concur. 


ELSOM  V.  OADD.   (No.  1S26B.)* 
(Sninwme  Gourt  of  WsaUngton.  Dec.  1!^  1916.) 
"Exsaofrtom  «sgBM(l)— Lin  ImnrBAiroB— 

BXOHT  to  PSOCBSDS. 

Proceeds  of  a  liCe  insurance  policy  payable 
to  tbe  estate  of  the  insured  are  not  exempt  from 
tbe  payment  of  debts  of  tbe  estate. 

[Ed.  Note.— For  other  cases,  see  ExemptiMU, 
Cent  Dig.  |  75;  Dec  Dig.  <b960(DJ 

IPttllnton,  J.,  dIasentiDg. 

Department  L  Appeal  from  Superior 
Court,  King  County ;  John  S.  Jurey,  Judge. 

Action  by  Bosa  Els<Hn  against  Ella  Oadd. 
Judgm^t  for  plaintiff,  and  d^6ndaiU  ap- 
peals. Affirmed. 

Tudcer  ft  Hyland,  of  Seattle,  appellant 
Obarku  H.  Miller,  at  Seattla,  for  respond- 
mt. 

CHADWIOK,  J.  This  appeal  raises  the 
Question  whether  a  life  Inauranoe  polii^  pay- 
able to  the  estate  at  a  deeaswil  person  is  ez- 
•mpt  turn  tbe  psymeDt  of  the  4ebts  of  the 
estate.  At  the  time  the  case  was  decided  in 
lbs  court  bdow,  the  caae  ot  Oeman-Amer^ 
lean  State  Bank  of  RltBTllle  et  al.  v.  God- 
man.  83  Wadu  2ai,  140  Fac.  221.  was  tbe 


final  expression  of  this  court  Tbe  trial 
judge,  however,  found  that  the  statute  uaAiA 
whldb  an^llant  ciatms  (Bern.  &  BaL  Code^  | 
060)  was  an  exemption  statute,  and  could  not 
be  invoked  In  aid  of  one  who  dU  not  nnne 
within  the  usual  definitions  of  exempt  per- 
sons, following  the  principles  set  forth  in  18 
Oyc.  1874,  1397,  1436. 

An  appeal  was  taken.  Pending  a  hearing, 
we  announced  our  decision  in  the  case  o< 
Blattner  v.  Abel.  89  Wash.  412, 154  Fac.  796. 
A  rehearing  was  granted  in  the  latter  case. 
The  final  dedslon  of  tbe  court  sitting  en 
banc,  was  rested  upon  the  doctrine  of  pre- 
ferred claim,  a  majority  of  tbe  judges  say- 
ing: 

"This  view  of  the  record  renders  is  unneces- 
sary to  consider  tbe  qufiBtion  determined  in  onr 
former  opinion,  and  we  leave  It  open  for  future 
consideraUon."   S.  C  158  Pac  lOlB. 

While  tbe  (q>lnlott  of  tbe  court  might  he 
rested  upon  the  grounds  indicated  by  the  trial 
Judge  we  shall  not — because  of  tbe  Importance 
of  the  main  issue,  and  tbe  fact  that  it  must 
Inevitably  recur  unless  finally  determined— 
inquire  into  the  soundneds  of  the  holding 
that  the  statute  is  not  available  to  one  who 
is  not  named  as  a  iwivUeged  person  In  the 
general  exanpttoD  laws. 

We  have  had  the  beneUt  of  two  able  oral 
arguments  in  the  Blattner  Case,  with  ex- 
haustive bxi^Ik,  and  a  mom  exhaustive  peti- 
tion t9t  a  reiboulng.  We  have  also  bad  the 
benefit  of  able  arsnmeot  and  briefs  in  tUs 
case,  and  conclude  that  the  dedsion  In  the 
Blattner  Oas«k  89  Wash.  412.  154  Faa  796, 
is  tbe  true  interpretation  of  the  law.  and  con- 
trols the  case  at  bar. 

It  was  ucplalned  In  the  Blattner  Case  that 
the  Issue  now  determined  was  not  called  di- 
rectly to  the  attention  of  the  court  in  the 
caaa  of  Northwestern,  etc..  Co.  v.  Chdialls 
Coonty  Bank,  66  Wash.  874.  118  Pa&  326. 
and  tn  the  caae  of  German-American  State 
Bank  t.  Godmau,  supra,  but  counsri  Insist 
that  the  issue  was  in  fact  Involved,  and  that 
under  fhow^  decisions,  money  payable  to  an 
estate  is  exempt  from  all  debts  of -the  es- 
tate. Granting,  but  without  holding,  Ods  to 
he  Mp  a  majorl^  <tf  tbe  judges  are  now  con- 
tent to  subscribe  to  the  first  (H>inion  In  the 
Blattner  Case  and,  tbat  no  contusion  may 
follow.  It  will  be  nndarstood  that  the  cases 
last  referred  to.  in  ao  far  aa  tbay  affect  the 
main  issue,  are  now  overruled. 

Affirmed. 

UOBRXS,  a  JTh  and  UOUMT  and  SLLI8. 
JJ.,  concur. 

FULLBBTON,  J.  (dissenting).  An  exam- 
ination of  .the  opinion  in  tbe  caae  of  In  re 
Blattner'a  Estate.  89  Wash.  412, 154  Pac  796. 
will  show  that  the  decision  was  rested  en- 
tirely on  a  particular  clause  of  aecUon  86  of 
the  act  of  March  17, 1909  (Laws  1909.  p.  538). 
Our  attention  was  not  then  directed  to  the 


^anWar  oU»M  cm—  —  ssma  toDloand  KSY-NUUBER  In  all  Key-Numbered  Dlscsts  Md  ladsxea 
•For  opinion  oa  relwarinc  see  iSX  Pm.  867. 
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later  act  on  the  Enibject  of  life  Insnrance, 
found  In  tbe  Session  Laws  of  1911  at  page 
161.  In  the  argument  on  the  r^earlng  of  tbe 
cause,  however,  this  statute  was  brought  to 
our  attention,  and  It  was  strenoouslr  con- 
tended that  it  r^aled  the  statute  of  1909, 
leaving  the  general  statute  <Rem.  &  Bal.  Oode, 
{  669),  which  exempts  the  proceeds  or  avails 
of  all  life  and  accident  insurance  from  all 
liability  for  any  debt,  In  full  force  with  re- 
spect to  life  insnrance  payable  to  the  estate 
of  a  decedent.  Thia  question  Is  not  noticed 
in  tlie  majority  opinion,  althou^'  it  seems  to 
me  to  be  worthy  of  consideration. 

The  act  of  1911  paTports  to  be  a  complete 
Insnrance  Code.  It  is  entitled : 

"An  act  to  provide  an  Insurance  Code  for  the 
state  of  Wttsnington,  to  regulate  the  orEanlza- 
tlon  and  govemoient  of  insurance  compames  and 
insurance  business,  to  provide  penaiaes  for  tbe 
violation  of  tbe  itfovlnons  ol  this  act,  to  pro- 
vide for  an  insurance  commlsaioner  and  define 
his  duties,  and  to  repeal  all  ezisting  laws  in  re- 
lation thereto." 

The  last  section  of  the  act  contelos  a  re- 
pealing clause.  It  reads : 

'This  act  may  be  referred  to  and  shall  be 
known  as  'the  Insurance  Cods,'  and  shnU  su- 
persede all  prior  acts  on  tbe  subject  of  the  or- 
ganization and  government  of  insurance  com- 
panies and  insurance  business,  .and  all  such 
prior  acts  are  hereby  repealed.'* 

The  language  of  this  section,  it  la  tme,  Is 
somewhat  restrictlTe,  but  I  think  it  broad 
enocigh  in  its  terms  to  include  the  particular 
clause  on  which  the  case  of  In  re  Blattner's 
Kstate  was  rested.  It  expressly  repeals  all 
prior  acts  on  the  subject  of  insurance  busi- 
ness, and  this  particular  clause  to  my  mind 
clearly  relates  to  insurance  business.  If  it 
does  not  it  has  no  standing  under  any  tdr- 
cumstances  or  on  any  theory,  since  it  was 
enacted  under  the  title,  **An  act  to  regulate 
the  business  of  life  insnrance,  •  •  •  "  a 
title  too  restrictive  to  permit  tbe  enactment 
of  any  provision  not  relating  to  audi  busi- 
ness. 

But  If  it  be  said  that  this  particular  sec- 
Uon  does  not  relate  to  insurance  business, 
was  properly  enacted,  and  that  the  repealing 
clause  in  tbe  later  act  is  so  far  r^tricUve  as 
to  refer  to  nothing  that  would  not  have  been 
superseded  by  the  act  itself  had  it  contain- 
ed no  repealing  clause,  I  think  the  same  re- 
sult must  follow.  Tbe  new  law  covers  the 
whole  subject-matter  of  the  old  one  and,  If 
any  part  of  the  latter  remains.  It  is  only  tbe 
particular  provision  now  under  consideration. 
In  the  early  case  of  Mansfield  v.  First  Na- 
tional Bank.  6  Washi  663,  32  Pac.  789,  999, 
we  held  that,  where  a  new  law  covers  iChe 
whole  subject-matter  of  an  old  one.  tbe  ear- 
lier law  la  repealed  by  the  later  one  not^th- 
standing  there  may  be  some  matters  In  the 
earlier  law  which  are  not  necessarily  obnoz- 
tons  to  any  provision  of  the  new  one.  The  rule 
rests  not  strictly  on  the  ground  of  repeal  by 
.  implication,  bat  upon  the  principle  that  where 
the  Legislature  makes  a  reclslon  of  a  par- 


ticular statute  and  frames  a  new  statute  on 
the  subject-matter,  it  Is  a  legislative  dedara- 
tion  that  whatever  la  embraced  in  the  new 
law  shall  constitute  the  existing  law,  and 
that  whatever  Is  extruded  therefrom  Is  dis- 
carded. The  principle  of  the  case  dted  lus 
been  followed  in  numerous  other  oases  d» 
cided  by  us,  the  latest  of  which  is  perhaps 
the  case  of  Whitfield  t.  Davles,  78  Wash.  256; 
138  Pac.  883. 

The  principle  is  controlling  here.  I  am 
convinced,  therefore,  that  the  cases  of  North- 
weetem,  etc.,  Co.  v.  caieballs  County  Bank, 
65  Wash.  874.  118  Pac.  826.  and  German^ 
American  State  Bank  v.  Qodman,  88  Waoh. 
281, 145  Pac.  221,  were  eomwtly^  decided,  and 
that  we  w«e  In  erm  In  tSie  case  of  In  le 
Blattner's  Bstate,  and'  that  the  majority  are 
in  error  in  the  opinion  tn  the  cue  before  oa. 


CRADDIGK  V.  BMBBX  et  aL  (No.  13418.) 
(Supreane  Court  of  Waahhigton.  Dec.  12, 1816.) 

1.  Patcrtb  «=»196p«S*i»  of  Ikvbntion— 

GONSIDEBATION— FAXLXJBI:. 

Wherq  a  nots  was  given  for  an  Interest  In 
a  device  represented  by  the  payee  to  be  pat- 
entable and  a  practical  Invention,  and  the  de- 
vice was  valueless  and  unpatentable,  the  note 
was  without  consideration. 

■  rE!d.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  SS  275,  2W) ;  Dec.  Dig.  «»19fl.l  . 

2.  Patents  ^=»196  —  Sam  of  iNVBimtNi  — 
OoNstnEBATiOK^-^Bsrorasi.  10  Quasnoii. 

One  who  was  not  a  mechanic,  who  gave  his 
DDttts  for  8  'device  represented  by  the  payee  to 
be  valuable  and  patentable.  When  In  fact  it  was 
neither,  was  not  estopped  to  assert  feilure  of 
consideration  on  the  ground  that  he  relied  on 
his  own  opinion,  and  not  on  the  representations, 
though  advised  by  casual  observers  that  tbe  de- 
vice was  valueless. 

[£d.  Note.— For  other  cases,  see  Patents,  Cent 
Dig.  'H  !275.  esO;  Decw  Dig.  «£»19e.] 

Department  I.  Appeal  frcuu  Superior 
Court,  King  County ;  John  8.  Jnrey,  Judge. 

Action  by  W.  F.  Craddlck  against  H.  A. 
Emery  and  C.  E.  Lawson  and  Adelbert  Foar- 
nier,  wherein  Emery  answered  and  filed  a 
cross-complaint  against  Fournler,  and  Four- 
nler  answered  and  filed  a  cross-complaint 
against  Emery  and  Lawson.  From  a  judg- 
ment that  plaintiff  take  nothing,  and  ibat  de- 
fendant Foumler  take  nothing  on  his  cross- 
complaint,  Foumter  alone  appeals.  Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
O.  H.  Winders,  of  Seattle,  for  respondents. 

BTTUiERTON,  J.  W.  F.  Craddlck,  claim- 
ing as  indoniee  of  a  promissory  note,  tnstitnt- 
ed  this  action  to  recover  thereon.  In  his 
complaint  he  set  forth  a  note  for  $1,000,  pur- 
ported to  have  been  execeted  by  H.  A.  Em- 
ery and  0.  E.  Lawson  to  Adelbert  Foumler, 
and  by  Foamler'tudersed  in  blank  and  de- 
livered to  him.  Judgment  was  demanded 
against  i3ie  indorsee  as  trell  as  the  pntpott- 
ed  maken.  To  the  complaint  Foamier  an- 
swered, setting  np  want  of  nAtice  of  noOfiKj- 
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ment  at  the  time  of  tb«  maturity  oC  the  note. 
Emery  filed  an  answer  In  which  he  admitted 
the  execution  of  the  note,  and  by  way  of  an 
afllrmatlTe  defense  set  np  that  the  note  was 
one  of  three  of  equal  amounts  glren  to  Fonr- 
nier  for  an  nndlTlded  half  Interest  In  a  me- 
chanical contrtrance  for  power  transmhtsion, 
whleh  the  payee  of  the  note  fiilsely  and 
fraudulently  represented  to  he  of  value  and 
capable  of  being  patented,  further  alleging 
that  the  contrivance  afterward  proved  to  be 
of  no  ralne  and  nonpatentable,  and  that  the 
notes  were  thus  witiiont  cwslderatlon,  fur- 
ther alleging  also  that  Craddick  was  not  a 
purchaser  for  value  of  the  note  aoed  upm,  but 
tootc  the  same  with  notice  of  Its  want  of  con- 
sideration. He  set  forth  also  certain  pay- 
ments made  to  Founder  on  account  of  the 
dealings  between  them  In  making  a  working 
model  of  the  mechanical  contrivance  aggre- 
gating fl,96T.70,  for  which  snm  he  demanded 
Judgment  against  Foumter. 

Lawson  answered,  dmylng  aU  of  the  ma- 
terial allegations  of  the  complaint,  and  set 
np  two  affirmative  defenses.  In  the  first  of 
these  he  alleged  that  he  was  an  Indoraer  of 
the  note  for  Emery,  and  that  notice  of  non- 
payment of  the  note  at  maturity  was  not 
given  bin.  In  the  second  affirmative  de- 
fense he  set  np  want  of  consideration  for  ttie 
note,  substantially  in  the  language  of  Che  af- 
firmative d^ense  Interposed  by  Smery. 
Whether  Craddick  replied  to  the  affirmative 
matter  in  tlie  answers  of  Bmery  and  Lawson 
Is  not  disclosed  by  the  transcript.  Foumier 
replied,  putting  In  Issue  the  affirmative  mat- 
ter in  both  answers.  Be  also  filed  a  cross- 
complaint  against  both  Emery  and  Lawson. 
Against  Smery  be  alleged'  that  he  had  evolv- 
ed a  device  for  a  power  transmission  and 
clutch  for  an  automobile,  that  he  showed  this 
to  Emery,  who  became  interested  therein, 
and  that  In  consideration  of  the  aaslgnm^t 
of  a  half  interest  to  Emery  they  then  entered 
Into  a  contract  whereby  Emery  agreed  to 
employ  him  at  $15  per  week  during  such 
time  as  It  wonld  take  i^im  to  make  a  working 
model  of  the  device,  pay  all  costs  for  patent- 
ing the  same,  manufacture  the  same  for  the 
market,  and  divide  the  profits  derived  from 
the  sale  of  the  manufactured  product  with 
him,  further  alleging  that  he  completed  the 
working  model,  whereupon  Emery  broke  the 
contract,  and  that  thereupon  he  demanded  a 
cancellation  of  the  same  and  a  redelivery  of 
Emery's  Interest  to  Mm,  that  Emery  refused 
his  demand,  and  that  the  same  wm  worth 
9S,O00,  and  for  this  sum  he  demanded  judg- 
ment against  Bmetr.  Against  Lawson  he  set 
np  a  breach  of  a  contract  to  procure  him 
bankable  notes  ft>r  an  Interest  In  hts  inven- 
tion, whereby  he  was  damaged  In  the  snm  of 
11,000.  The  crosft-complalnt  against  Emery 
was  put  In  issue  by  a  reply,  and  a  demnrrer 
was  intei90H«d  and  sustained  to  the  cross* 
complaint  against  Lawsoa,  and  no  amend- 
moit  of  the  pleading  was  sought  or  allowed. 

At  the  trial  the  evidence  was  mainly  di- 


rected to  the  Issues  aa  framed  betwsen  Orod* 
dick  and  the  defendants  Emery  and  Lawaon, 
bot  little,  if  any,  evidence  being  on  the  lasnes 
b^een  Ornery  and  Foumier.  The  ooort 
held  the  note  In  sidt  to  have  be^  given  wlth- 
OBt  consideratiou,  that  Craddick  took  the 
same  with  notice,  and  «U«red  a  Judgment 
to  the  effect  that  he  take  DOthlng  by  his  ac- 
tion. The  court  also  denied  recovery  to  Foniv 
nler  on  his  cross-oomplaint  against  Emwy, 
adjudging  that  his  cause  of  action  be  dismiss- 
ed.  Fonrnler  alone  onctMi*. 

The  assignments  of  error  are  all  directed 
against  the  findings  of  the  court  In  so  far  as 
they  affect  the  controversy  between  (^ddlck 
and  the  respondents  Emery  and  Lawson ;  the 
cont^tlon  being  that  Qie  findings  are  against 
the  preponderance  of  the  evidence.  Since 
Foumier  In  his  pleadings  dalmed  no  Inter- 
est in  a  recovery  by  Craddick,  but,  on  the 
ofmtrary,  treated  his  indorsement  of  the  nota 
as  peering  bis  title  and  interest  therein  te 
Craddick,  it  is  dlfilcult  to  seo  what  appealar 
ble  Interest  he  has  In  the  c<Hitrovei8y  be- 
tween them.  But,  conceding  that  he  has 
such  an  Interest,  and  that  his  pleadings  are 
capable  of  amendment  In  that  respect,  we 
find  no  error  In  the  findings  of  the  court  on 
the  evldenoe.  Without  reviewing  the  evi- 
dence In  detail,  and  scAting  forth  only  its 
salient  features,  it  tended  to  show  that  Four- 
oler  had  conceived  a  transmission  device  and 
clutch  for  use  <m  automobUes.  This  he  show- 
ed to  Smery,  who  owned  and  conducted  a 
machine  shop,  r^Nsentlng  to  him  that  he 
had  had  the  patent  office  searched,  and  that 
the  device  was  patentable  and  wonld  Infringe 
upon  no  other  patent,  except,  perhaps,  a 
clutch  which  he  (Foumier)  had  theretofore 
patented.  Emery  was  impressed  with  the 
device,  and  the  parties  stored  Into  a  con- 
tract by  the  terms  of  which  Emery,  in  con- 
sideration of  a  half  Interest  In  the  device, 
agreed  to  furnish  the  necessary  materials, 
give  lilm  the  use  of  his  machine  shop  and 
tools  for  the  purpose  of  making  a  working 
mod^  and  pay  him  ¥16  per  week  during  such 
time  OS  would  be  required  for  that  purpose, 
further  agreeing  to  pay  the  expoise  of  pro> 
curing  a  patent  tor  the  device.  After  the 
model  bad  been  completed,  but  before  it  had 
been  tested  out,  and  before  it  was  found  not 
to  be  patentable,  Foumier  attempted  to  sell 
his  remaining  half  Interest  to  Lawson. 
Smery,  bearing  of  this,  and  still  believing  In 
the  feasibility  of  the  device,  claimed  a  prefer- 
ence right  in  himself  to  purchase  the  inter- 
est. An  agreement  was  thereupon  entered 
Into  between  them  by  which  Emery  agreed  to 
buy  B^oumier's  Interest  for  a  consideration  of 
$3,000.  The  sale  was  consummated  by  on 
as^rnmrat  ot  the  half  Interest  and  the  deliv- 
ery by  Emery  to  Foumier  of  notes  of  the 
face  value  of  $3,000.  These  proved  not  to 
be  bankable;  whereupmi  they  were  returned 
to  Eknery,  who  gave  nev  nctes  in  lieu  there- 
of Indorsed  lAwsint,  one  of  wa^  notes 
being  Uie  note  in  suit  Hie  device  thereafter 
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proved  not  to  be  rery  Sclent  or  of  any  value 
from  a  commercial  standpoint,  and  not  to  be 
patentable;  the  device  Infringing  apon  the 
patent*  of  others.  The  evidence  also  disclos- 
ed that  while  the  device  was  in  the  process 
of  constrnctlon  It  was  examined  by  a  number 
of  persons  purporting  to  have  mechanical 
knowledge,  and  by  many  of  them  pronounced 
Impracticable  and  of  no  value,  and  that  S<m- 
ery  was  Informed  of  the  fact,  but  neverthe- 
less afterwards  c<«summated  the  purchase. 

The  evidence  mates  it  clear  that  Emery 
received  nothing  of  value  for  his  notes.  Not 
only  did  the  device  Itself  prove  Inefficient, 
but,  what  is  more  to  the  point,  the  devioe 
proved  an  Infringement  upon  other  patents, 
thus  rendering  It  commercially  valueless  even 
had  It  been  what  Its  invrator  claimed  for  it 
and  what  Emery  was  led  to  believe  it  to  be. 

In  Arnold  v.  Wilt,  88  Ind.  867,  notes  were 
given  for  ceitlflcates  In  a  marriage  benefit  as- 
sociation, which  ceased  to  do  business  with- 
in a  few  days  after  the  notes  were  given, 
nnd^ng  the  certlflcates  wholly  worthless. 
In  an  action  upon  the  notes  the  maker  set  np 
want  of  consideration.   The  court  said: 

"This  evidence  fully  establlslies  the  defence  of 
want  of  consideration,  because  it  proves  Uiat 
the  thiog  given  the  appellee  for  hu  note  was 
utterly  worthless.  The  case  is  not  that  of  one 
receiving  some  consideration  and  Judging  Cor 
himself  of  its  adeqnacv,  but  tbat  of  one  receiving 
a  thing  utterly  destitute  of  value.  In  short, 
there  is  a  total  absence  o<  consideration." 

In  SmiUt  T.  mglitower,  76  Oa.  629,  the  ac- 
tion was  upon  a  prcanlBSory  note.  The  de- 
fendant set  up  that  the  note  was  given  In 
consideration  of  the  exclnsive  right  to  sell 
two  patents,  one  for  "patent  grazers,"  and 
the  other  for  "patent  buggy  attachments,"  in 
two  named  counties  within  the  state  of  Oeor- 
1^,  and  that  the  devices  were  utterly  worth- 
less and  unsuitable  for  the  purposes  for 
which  t3iey  were  made.  The  Jury  found  for 
the  defendant,  the  court  denied  a  new  trial, 
and  the  plain tUC  appealed.  The  court  on 
the  api>eal  b^d: 

"There  was  no  error  in  overruling  a  demur- 
rer to  tbe  plea.  It  rested  on  the  ground  that 
defendant  did  have  the  right  to  sdi  in  those 
counties,  and  therefore  the  consideration  did  not 
fail ;  but  it  la  hard  to  understand  of  what 
value  is  tbe  exclnsive  right  to  sell  a  wordless 
thing,  totally  unfitted  for  the  use  for  which  it 
was  manufactured ;  and,  if  valueless,  we  do  not 
see  where  the  consideration  to  sell  it  can  be 
found.  Its  adaptation  to  the  use  for  which  the 
machine  is  made  Is  always  warranted." 

In  Comings  v.  Leedy,  114  Mo.  454,  21  S. 
W.  804.  the  facts  and  the  conclusion  of  the 
court  were  stated  in  the  following  language: 

"The  original  note  was  given  for  the  sole 
right  to  make,  use,  and  vend  In  Uie  state  of 
Oolorado  a  patent  right  improvement  in  what 
is  called  a  'sad  iron,'  of  whidi  SmallsUg,  one  of 
the  payees,  claimed  to  be  the  patentee.  The  con- 
sideration expressed  in  the  bUl  of  sale  is  $5,500. 
The  sale  was  made  after  several  visits  by  Small- 
■tig  and  wife,  and  Smollatig  and  Onstott,  and 
various  and  divers  statements  and  misrepresenta- 


tions  as  to  the  nsefnlitesi  and  salableness  of  the 

iron:  that  one  pint  of  alcohol  only  would  be 
required  to  run  It  per  day,  when  In  fact  Bfrs. 
Leedv  testified  that  it  would  take  ^,  f3,  or  H 
worth  per  day ;  that  she  never  could  get  it  hot 
enough  to  do  good  work;  and  that  it  was  tbe 
greatest  fraud  ever  invented;  that  before  they 
purchased  the  right  she  asked  Smallstlg  to  leave 
one  of  tbe  irons  with  her  for  a  few  days  so  that 
she  could  try  it  before  trading,  btit  that  he  de- 
clined to  do  so,  giving,  as  a  reason  that  he  did 
not  have  a  spare  one.  The  original  note  being 
void  because  of  the  inability  of  the  payor,  Mrs. 
Leedy,  to  make  a  contract  of  this  kind  on  ac- 
count of  her  coverture,  it  was  void  in  the  banda 
of  plaintiff  as  indorsee  even  without  notice  of 
the  fact  that  It  was  obtained  by  fraad,  and  was 
witboat  consideration ;  and,  although  the  last 
note  was  given  In  renewal  of  tbe  first,  there  was 
no  consideration  therefor,  and  it  was  subject  to 
tbe  same  defenses  as  was  the  origtoal  note.  And, 
not  only  this,  but  tbe  evidence  uiows  conclnslve- 
ly  that  it  too  was  obtained  by  baud  and  deceit 
on  the  part  at  Milner,  who  was  plaintiff's  agent 
Tbe  omy  consideration  for  either  of  the  notes 
was  the  right  to  the  state  of  Colorado  in  the 
patented  Iron,  which  the  evidence  shows  is  worth- 
less and  unauited  to  the  purpose  for  which  it 
was  mad&  The  adaptation  of  a  machine  to  tbe 
uses  for  which  it  is  made  is  always  warruited. 
Smith  V.  Hightower,  76  Ga.  630:  Daniel  on 
Negotiable  Instruments,  |  208,  p.  226.  So  gen- 
erally, if  tbe  thing  purchased  was  entir^  worUi- 
less  when  purchased,  there  is  a  total  failure  of 
consideration.  Arnold  v.  AVilt,  86  Ind.  387; 
Brown  V.  Weldon,  27  Mo.  App.  261.  There  is 
a  total  absence  of  consideration  lor  dthsr  of  tbe 
notes." 

So  DanM  on  NecoUable  Instrnmenti^  at 
section  203,  states  the  rale  as  follows: 

"Where  the  patented  macliine  is  worthless  and 
ansuited  to  the  purpose  for  which  it  was  made, 
the  consideration  of  a  note  given  lor  the  right 
to  sell  It  totally  fails.  The  adaptation  of  a  ' 
machine  to  the  uses  tot  which  It  was  made  is 
always  warranted." 

[1]  These  prlndpies  apply  to  the  facta  be- 
fore oa.  The  note  having  been  given  for  a 
valueless  unpatentable  device,  represented  to 
be  valuable  and  patentable,  there  was  no 
consideration  for  it 

It]  The  appellant,  however,  se^  to  in- 
voke a  rule  of  estoppel,  contending  tbat  the 
purcbasei-,  when  making  the  purchase,  relied 
upon  his  own  investigations  and  Inquiries, 
not  upon  the  representations  of  the  seller  or 
upon  the  implied  warranties  arising  from  tbe 
character  of  tbe  device  sold.  But  if  this 
principle  would  permit  of  a  recovery  under 
tbe  facts  assumed,  tbe  evidence  does  not  Jos- 
tle the  conclusion  drawn.  While  the  evi- 
dence shows  that  the  purchaser  was  con- 
vinced of  tbe  feasibility  of  tbe  device,  so 
much  BO,  indeed,  tbat  be  expended  some  ¥2,- 
000  in  trying  to  perfect  and  patent  It,  it  al- 
so shows  tbat  be  was  not  a  mechanician,  and 
relied  upon  tbe  seller's  statements  and  rep- 
resentations rather  than  upon  tbe  opinions 
of  those  wbo  examined  it  only  casnally  aatl 
expressed  belief  in  Its  impractlcabUUy. 

The  Judgment  la  affirmed. 

MORRIS,  a      and  MOUNT,  ELUS.  and 
0HADWIC3C,  JJ.,  ooDCur. 
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BOOmn  T.  POTLATOH  LUUBBB  00. 
(No.  U117.) 

<Siipr«n«  Court  of  Weshiiigton.  Dee.  8, 1016.) 

1.  BfASIBB  A2ID  SbBTAUT  4s>86  —  laJUST  — 

What  Law  Govbbhs. 
Injary  to  R  searrant  bavins  occurred  In  an- 
other Btate,  its  Uw  bein;  pleaded,  when  ucer^^ 
tained,  controls  ae  to  liability. 

[Eld.  Noteu— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  137 ;  Dec.  Dig.  «=»86.] 

2.  SixpiTLATioiTS«9>l4<7)~OoNiaauanon— IH- 

BTBUOnONa 

Stipalation  that  without  any  testimony  the 
court  may  conrider  the  laws  of  another  state  la 
eridence,  and  may  instruct  as  It  coDCeivea  the 
law  to  be  under  the  decisions  of  the  court  of  tbat 
state.  Is  not  one  to  be  bound  by  its  conclusion  as 
expressed  in  the  InstructionB. 

[Ed:  Note.— For  other  cases,  see  Stipulation^, 
Cent.  Dig.  |  KL;  Dec.  Dig.  «b»14(7).] 

3.  COTTBTS  «S»96(2)  —  VOBEXOR  DsmSIOVB  — 
OonCLITBITEIfEsa. 

GonatrDctioa  by  the  court  (tf  aBotlier  atate 
of  its  dedslon  is  to  be  f<^owed. 

[Bd.  Note.— B^r  other  cases,  see  Courtly  Cent 
Dig.  S  482;  Dee.  Dig.  «s>»5(2).] 

Supplementary  Opinion. 

4.  Afpeax  AstD  ICbrob  «=9842(1)  —  Rktikw  — 
QuEsnow  OT  Law— FoBEiGiT  Law. 

What  is  the  law  of  another  state  as  proved 
by  decision  of  its  court  is  a  question  of  law,  so 
that  determination  tbereof  may  be  reviewed  on 
appeoL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  B  8816-8318, 8823;  Dec.  Dig. 

Dqurtment  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  SnlUvan, 
Judge. 

Petition  by  Michael  Bogltcb  against  the 
Potlatch  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  Inatructlona. 

Cannon  ft  Ferris,  of  Spokane,  for  appellant 
Corkery  &  Corkery  and  Bobertson  ft  Miller, 
all  of  Spokane,  for  respondent 

CHADWICK,  J.  This  la  an  action  to  re- 
corer  for  Injuries  which  respondeDt  alleges 
he  sostalned  while  in  the  employ  of  the  Pot- 
lat<di  Lumber  Company  In  the  state  of  Ida- 
ho, in  NoTember,  1914.  Api>ellant,  at  that 
time,  was  (mtttng  and  haulbig  timber  to  a 
point  of  loading  by  means  of  a  donkey  en- 
gine and  cable.  The  evidence  Is  somewhat 
ctmfllcting,  but  the  methods  of  operation 
would  seem  to  have  been  about  as  follows: 
The  sawyer  gang  would  fell  the  tree; 
swampers  would  trim  the  brandies;  the 
flUnger  rigger  would  attach  the  cable  to  the 
tree;  the  hooktender,  who  was  Id  charge  of 
an  the  operations,  would  caU  out  a  warn- 
ing to  the  swampers  and  all  the  others,  and 
fbea  signal  a  man  called  the  whistlepuuk  who 
was  stationed  some  300  feet  away ;  the  whls- 
tlepuuk  would  pull  a  wire,  which  extended 
to  the  donkey  engine,  and  which  would  sig- 
nal the  engineer  to  go  ahead  or  atop,  etc. 


donkey  engine  was  located .  about  1000 
feet  from  where  the  timljer  was  betatg  seCuP' 
ed.  BespoDdait  alleges  that  he  was  workliig 
as  a  swamper,  and  was  trinunlng  a  tree 

when,  without  warning,  the  tree  was  put  in 
motion  by  means  of  the  cable;  that  he  was 
thrown  under  the  tree  and  sustained  Injury. 
Respondent  recovered  in  the  court  below. 

A  number  of  assignments  of  error  going  to 
the  sufficiency  of  the  evidence  and  to  the  In- 
structions of  the  court  have  been  made  by 
appellant.  The  proximate  cause  of  the  In- 
Jury,  as  found  by  the  Jury,  was  the  fiillnre 
of  the  hooktender  to  warn  respondent  that 
be  was  about  to  give  the  "go  ahead"  signal 
to  the  whlstlepunk.   Ai^>eUant  pleaded: 

'*That  if  plaintiff  was  In  any  manner  injured 
at  the  time  and  place  set  forth  in  plaintrEPs  com- 

?1aint,  the  saiij  injuries  occurred  in  the  state  of 
daho,  and  that  under  the  common  law  of  the 
state  of  Idaho,  as  ctinstmcd  by  the  courts  of  said 
state,  plaintifTs  Injury,  if  caused  by  and  through 
the  negligence  of  any  one  other  than  himself,  was 
caused  and  brought  about  by  and  through  fellow 
servants  of  the  plaintiff,  and  that  under  tbe  com- 
mon law  of  tbe  state  of  Idaho,  as  constraed  by 
its  courts,  the  defendant  is  In  no  way  responsi- 
ble for  tbe  negligence,  if  any,  of  said  fellow  lerv- 
ants,  and  that  the  negligence  of  said  fellow  serv- 
ants of  the  plaintiff  is  under  tbe  decisions  of  tfaa 
courts  of  the  state  of  Idaho,  coDBtruInR  the  com- 
mon law,  one  of  tbe  risks  wldch  the  plalntlfr  a*- 
sumes,  and  which  plaintiff  did  assume  as  a  mat* 
ter  of  law." 

[1]  The  accident  occurred  In  the  state  of 
Idaho,  and  the  law  of  that  state,  being  plead- 
ed, Is,  when  ascertained,  controlling.  At  the 
time  the  case  was  tried,  the  case  of  Lucey 
V.  Stack-OIbbs  Lumber  Co.,  23  Idaho,  628, 
131  Pac.  897.  46  L.  R.  A.  (N.  S.)  86,  was  the 
last  expression  of  tbe  Supreme  Court  of  that 
state.  That  case  seemed  to  hold  to  the  rule 
that  obtains  In  this  state,  that  is,  that  the 
duty  of  the  master  who  is  engaged  in  hae- 
ardous  work,  where  the  safety  of  the  work- 
men depends  upon  a  system  or  code  of  warn- 
ing slgoals  to  warn  the  workmen,  la  a  non- 
delegable duty,  and  that  the  foreman  or  the 
one  upon  tbe  duty  of  giving  the  signal  or 
warning  l»  put  is  a  rice  principal  and  not 
a  fellow  servant.  This  rule  la  peculiar  to 
the  state  of  Washington.  Tbe  great  majority 
of  the  states.  If  not  all  of  them,  as  well  a* 
the  Supreme  Court  of  the  United  States,  has 
held  in  such  cases  that  the  master  has  per- 
formed his  full  duty  when  be  has  adopted 
a  sufficient  system  or  code  of  slgnalB,  and  put 
it  into  the  hands  of  competent  men  for  eie- 
cutlon.  Labatt's  Master  ft  Servant,  vol.  4 
(2d  Bd.)  S  1S37.  We  find  that  the  Supreme 
Court  of  the  state  of  Idaho  has  recently  re- 
jected the  doctrine  of  the  case  mentUmed, 
and  has  put  Itself  in  line  with  the  great 
weight  of  American  authority,  although,  as 
we  hare  ^ald,  It  la  contrary  to  the  rule  that 
obtains  In  this  state.  That  court  held.  In 
Wlesner  v.  Bonoers  Ferry  Lumber  Co.,  160 
Pac  017,  that  that  port  of  tbe  opinion  la 
the  Lucey  Case  upon  which  respoodent  re- 
lied, and  which,  no  doubt,  moved  the  court 
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below  to  nntaln  tiie  Judgment  tbat  was  en- 
tered, was  obiter.  , 

"And  HO  far  bb  It  may  b«  considered  as  sup- 
porting  the  doctrine  that  'authority  to  a  servant 
to  giTe  a  signal  [to  a  eoaerrant]  is  nondelegable,' 
It  u  expressly  overruled." 

"  •  •  •  The  theory  of  respondent  Is  that, 
by  reason  of  the  fact  that  the  warning  was  not 
given  upon  the  occasion  of  the  accident,  the  ap- 
pellant la  liable  in  damages,  irrespectlTe  of  the 
fact  that  it  exercised  ordinary  care,  having  re- 
gard to  the  hazard  of  the  service,  in  providing  a 
reasonably  safe  place  and  reasonably  safe  appli* 
ance  for  the  performance  of  the  work,  in  the  se- 
lection of  a  competent  servant  to  perform  the 
duty  of  giving  the  warning,  and  had  adopted  a 
proper  system  of  roles  and  regulations,  with  pos- 
itire  instructiong  that  every  precaution  be  taken 
In  order  to  avoid  accident ;  in  short*  if  the  serv- 
ant failed  to  give  the  wammg,  the  appellant  com- 
pany, under  no  circumstances,  could  escape  lia- 
bility. This,  we  think,  is  carrying  the  rule  a 
step  too  far,  the  enforcement  of  such  a  princi- 
ple, in  view  of  the  rapid  development  of  this 
state  and  the  great  number  of  men  employed, 
would  be  detrimental  to  the  employ^  as  well  as 
the  employer.  There  must  be*  some  reasonable 
lii^tation  placed  upon  both  the  employer  and 
the  employA,  in  the  matter  of  fixing  the  liability 
of  the  former  for  negligence  and  the  assumption 
<a  risk  Iv  the  latter." 

The  court  then  proceeds  to  cite  and  elab- 
orate upon  many  dedalfnui,  oondndtoff.  as 
foUows: 

"By  the  great  weight  of  aothority,  the  master 
may  intrust  to  a  competent  servant  the  work  of 
giving  signals  where  it  is  necesBsry  for  the  safety 
of  the  workmen  In  the  operation  of  the  work,  and 
it  is  not  the  master's  fault  if  anoh  competent 
■errant  fails  to  give  the  proper  signal.  Nor  is 
respondent's  contention  that  the  master  is  an  in- 
snrer  of  the  sufficiency  of  the  means  which  he 
selects  for  giving  signals  snpptvtad  by  tiia  pre- 
ponderance of  authority." 

[2]  Ootueel  tor  reesK»ident  contend  that 
we  cannot  consider  the  more  recent  decision 
of  the  Idaho  conrt  because  the  law  of  Idaho 
was  a  fiict  to  be  proven,  and  cotmsel  has 
waived  Ms  right  to  assert  that  the  law  Is 
otherwise  than  as  declared  by  the  trial 
Judge,  having  stlpnlated  that  the  court  might 
make  up  his  own  instroctlon  as  to  the 
law  of  Idaho  without  formal  proof.  We 
have  rfr-read  that  part  ot  the  record  which 
is  relied  on  counsel  as  a  stipulation.  We 
think  counsel  went  no  further  than  to  stip- 
ulate Oiat  the  court  could  Instruct  as  It  con- 
ceived the  law  to  be  under  the  decisions  of 
the  Supreme  Court  of  Idaho,  counsel  con- 
tending meanwhile  that  the  fellow-servant 
rule  in  Idaho  was  not  the  same  aa  In  this 
state. 

The  agreenent  was  that  both  sides  should 
waive  "any  testimony,  and  agreeing  that  the 
court  may  consider  the  laws  of  Idaho  In  evi- 
dence." l%e  laws  of  Idaho,  that  is,  the  stat- 
utes and  decisions,  are  to  be  proven  as  facts. 
The  legal  conclusion  or  the  construction  of 
the  written  or  declared  law  becomes  the  law 
of  the  case.  It  follows  then,  if  the  law  of 
a  foreign  state  Is  to  be  ascertained  by  a  ref- 
erence to  Its  statutes,  and  the  practice  and 
adjudged  cases,  the  decisions  of  Its  courts 
are  no  more  than  evidence  of  the  law.  if  a 
trial  Jndfle  dxawa  a  wrong  lesal  oondnslon 


from  the  written  ertdences  of  the  law,  this 
court  may,  upon  premier  excepttom,  ooneot 
the  error,  as  It  would  any  other  error  of  law. 
In  doing  80,  It  Is  In  duty  bound  to  follow 
the  courts  of  the  foreign  state.  There  Is 
nothing  to  Indicate  that  counsel  stipulated 
to  be  bound  by  the  conclusion  of  the  trial 
Judge  as  expressed  in  his  lnstmctl<ms.  On 
the  contrary,  counsel  excepted  to  all  of  the 
Instructions,  charging  the  hookt«ider  as  a 
vice  principal,  arguing  then,  as  we  must  pre- 
Bume,  and  in  their  brief  on  appeal,  that  the 
hooktender  was  a  fellow  servant  under  the 
authority  of  Knauf  v.  Dover  Lumber  Co.,  20 
Idaho,  778,  120  Pac;  167. 

[S]  The  courts  of  Idaho  have  an  undoubted 
ri^t  to  construe  their  own  decisions,  and, 
having  said,  In  the  Wiesner  Case,  that  the 
Lucey  Case  did  not  hold  to  the  rule  relied 
on,  or,  if  seemingly  so,  that  It  was  obiter, 
we  have  no  recourse  other  than  to  follow 
the  rule  as  it  Is,  and  as  the  Supreme  Court 
of  Idaho  says  It  was,  at  the  time  this  case 
was  tried. 

Counsel  maintain  that  this  case  Is  to  be 
dlstlngul^ed  upon  the  facts.  We  find  no 
ground  of  distinction.  The  place  where  re- 
spondent was  working  was  not  unsafe  If  the 
warning  had  been  given.  Under  the  law  of 
Idaho,  the  fault  or  omission  was  Hut  of  a 
fellow  servant 

There  being  no  Issue  raised  as  to  the  snf* 
flclency  of  the  signal  system,  or  the  com- 
petency of  the  hooktender  to  give  the  signal^ 
or  the  ability  of  the  respondent  to  under- 
stand a  warning  If  glvoi,  and  this  case  be- 
ing cMitroUed  by  the  law  of  the  state  of 
Idaho  as  expounded  by  its  court  of  last 
sort,  Uie  Jndgmeiit  will  be  reversed,  and 
the  case  remanded,  with  Instructkma  to  dis- 
miss; 

In  Justice  to  the  Mai  judge,  it  Is  only  fair 
to  say  that  if  this  case  were  to  be  dedded 
under  our  own  decisions,  or  under  ths  law 
of  Idaho,  as  we  would  have  read  the  Ismy 
Case,  we  would  hold  the  case  for  affirmance 
upon  this  question  of  l&w.  We  have  not  to- 
quired  Into  the  other  assignments  of  error. 

MORRIS,  a  J.,  and  BLLIS  and  MOUNT, 
JJ^  cmcor. 

Sapplrasenlary  Opinion. 

PKR  CURIAM.  This  case  was  heard  at 
the  January,  1016,  term.  As  stated  in  the 
opinion,  the  trial  Judge  rested  his  opinion 
as  to  the  law  of  Idaho  upon  the  case  of 
Loc^  V.  fitack-Gtbbs  Lumber  Ca,  23  Idaho, 
628,  ISl  Pac.  807,  46  U  R.  A.  (N.  S.)  f^S, 
We  noted  a  later  decision  of  the  Supreme 
Court  of  Idaho,  Wiesner  v,  Bonners  Perry 
Lumber  Company,  since  reported  In  160  Paa 
647,  In  which  it  was  held.  In  the  opinion  of 
the  Judges  of  the  Supreme  Court  of  Idaho, 
that  such  construction  was  not  well  founded, 
and  that  In  bo  far  as  the  Lucey  Case  might 
be  considered  as  supporting  the  doctrine  tbat 
authority  to  a  servant  to  give  a  signal  Is 
nond^lsffablek  it  waa  vxjftaeij  overruled. 
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Subsequent  to  the  writing  of  the  foregcdng 
opinion,  and  about  tbe  time  It  would  other- 
wise  bare  been  filed,  coonsel  for  respondent 
called  OUT  attentl<m  to  tbe  fact  that  a  re- 
bearing  had  been  granted  In  ttw  Wlesner 
Case.  Accordingly  we  withheld  the  filing  of 
our  oplnlcn  pending  a  mUng  upon  tbe  poti- 
tbm  tm  rebearlng.  The  Supreme  Court  of 
Idaho  opoD  such  rehearing  has  adhered  to 
Ita  original  holding  lu  the  Wlesner  Case. 

[4]  Counsel  for  respondent  has  filed  a  sup- 
^emental  brief,  again  urgli«  that  respond- 
ent had  pleaded  the  law  of  Idaho  as  a  &ct, 
and  that,  by  stipulation,  the  trial  judge  had 
giTCD  it  to  the  Jut  as  a  matter  of  fact  and 
not  of  law,  and  that  the  ruling  of  the  trial 
judge  thus  became  a  fact  conclusiTe  even 
UuvKh  be  did  err,  or  even  thougb  the  Su- 
ltana Cmrt  of  Idaho  <ttd  aubseooantly 
change  its  dedslcm.  Counsel  dte  the  case 
of  Spiea  T.  Natlaual  City  Bank,  174  N.  T. 
222,eeN.  BLTSe.eiZ'-It.A.lM.and  Genet 
T.  Del.  A  Bud.  Oanal  Co.,  16S  N.  Y.  173,  07 
M.  m  297.  But  tiieee  cases  merely  bold, 
Quoting  from  the  Spies  Case: 

''What  waaj  be  tiie  foreign  law  upon  a  ^tsd 
subject  presents  a  quesdou  of  fact,  not  a  ques- 
tion of  law,  *  •  •  and  must  be  botb  proved 
and  Couod  hke  any  other  Question  of  fact." 

While  tiiere  is  some  confiict  as  to  this  be- 
ing the  true  rule,  for  the  pntpose  of  this  case 
it  may  be  admitted  to  hare  tbe  sanction  of 
the  greater  number  of  courts,  but  there  is 
a  well-recognlzed  exception,  upon  which 
practically  all  courts  tliat  have  considered  it 
seem  to  agree.  This  exception  Is  well  stated 
In  10  R.  O.  U  pp.  U12,  H13,  as  follows: 

"There  is  some  controversy  whether  the  proof 
of  foreign  laws  should  be  addressed  to  the  court 
or  the  Jury.  It  Invotres,  however,  no  serious 
eonfiict,  and  depends  entirely  upon  tbe  form  in 
which  tbe  foreign  law  is  presented.  Although 
what  the  foreign  law  is,  is  usually  denominated 
a  question  of  fact,  yet,  when  it  merely  invc^ves 
the  construction  of  a  written  statute,  or  the 
interpretation  of  Judldal  opinbms,  it  becomes  a 
VMsUoa  of  law." 

Bank  of  China,  etc,  v.  Hone,  168  N.  Y. 
468k  61  N.  B.  774,  86  L.  a  A.  13»,  85  Am. 
Bt  B«p.  676,  and  Hancock  National  Bank 
T.  SaUs,  172  Ma»L  39.  SL  N.  B.  207,  42  U 
B.  A.  896k  70  Am.  St.  B^  232,  also  recognize 
fhlB  exception.  See,  also.  BSy  t.  James,  123 
Mass.  88;  Kline  v.  Baker,  90  Mass.  253; 
Ibxaaaaa-Boat^  Mtc.  Co.  v.  Palmer,  52 
Hlnn.  174.  68  N.  W.  1137.  38  Am.  St.  Rep.  586, 
and  Lockwood  v.  Orawford,  18  Camt.  860. 

In  Hite  T.  Keene,  149  Wis.  207,  134  N.  W. 
883,  185  N.  W.  864,  Ann.  Gaa.  lOlSD,  261, 
it  was  h^  that  on  appeal  the  court  will  not 
accept  the  testimony  ot  what  the  law  of  a 
sister  state  la,  wfawe  it  is  contrary  to  Its 
own  conclusions  from  statutes  in  evidence 
and  reported  cases.  But,  regardless  of  what 
may  be  the  mle  In  other  Jurlsdlctkms,  this 
court,  In  Ongaro  v.  Twoby,  67  Wash.  668, 
107  Fac.  834,  has  held  that  where  tbe  law 
of  a  sister  state  is  Involved  and  is  based 
upon  the  decisions  of  that  state,  the  question 


at  what  the  law  is,  is  for  tbe  coiir^  and 
not  the  jury.   It  was  there  said: 

"The  appellant  further  argues  that  the  court 
erred  in  determining  for  Its«f,  from  tbe  proofs 
offered  in  evidence,  what  the  law  of  Idaho  was 
at  the  time  the  injury  in  question  occurred,  but 
contending  that  the  question  should  have  been 
submitted  to  tbe  jury.  Tbe  authorities  seem  not 
to  be  in  harmony  on  this  question,  but  we  are 
dear  that,  in  any  view,  there  was  no  error  com- 
mitted here.  There  was  no  disputed  questions  of 
fact  to  be  determined;  on  the  contrary,  there 
was  no  dispute  In  the  evidence  at  all.  The  sole 
question  was  what  were  the  proper  I^al  Infer- 
ences to  be  drawn  team  the  facis  prorai,  and 
tiUs  clearly  was  for  this  oonrt" 

This  court  having  held  that  what  the  law 
of  a  sister  state  Is,  is  a  question  of  law  wha 
proven  by  undisputed  facti^  sur^,  then, 
what  the  foreign  law  is.  Is  also  a  question 
of  law  when  provra  by  a  decision  of  the 
foreign  state  court.  It  being  a  question  ot 
law,  it  la  therefore  for  OOb  court  to  say 
wheOier  the  lower  court  erred  in  cnutmlng 
the  decision  of  the  Idaho  Supreme  Court. 


HEBRHANS  v.  BLAKBSLEffl.  <No.  134S2.) 
(Supreme  Court  of  Washington.  Dec.  0, 1816.) 

1.  CHATnCL  MOBTQAOBS  <S=>5— WHAT  COHBTI- 
TUTE8  ASSIGNUENT  07  FUTUBS  EABninQB. 

Assignments  of  a  company's  future  income 
as  security  for  a  debt  were  chattel  mortgages 
within  Rem.  &  BaL  Code,  §  3660,  declariUK  such 
instruments  void  unless  recorded,  especially  as 
section  8660  provides  that  all  kinds  of  personal 
property  may  be  mortgaged. 

[Bd.  Note.— For  other  cases,  see  Chattel 
afortygas.  Cent  Dig.  ||  4r-lB,  16;  Dee.  Dig. 

2.  CRATrai.  MoBTOAOBB  «=s>138(l)>-RiaHTa  or 

CSEDITOBS— FAinCRE  TO  RBCOBD. 

Under  Rem.  &  BaL  Code.  S  3660.  declar- 
ing unrecorded  chattel  mortgages  void  sgatnst 
subsequent  creditors,  garnuhment  liens  on 
funds  due  a  judgment  debtor  are  superior  to 
prior  unrecorded  assignments  by  said  debtor  of 
Its  future  income. 

[EM.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent  Dig.  K  228,  228,  281-286; 
Dec.  Dig.  «s>188(l)T 

3.  Chattel  MoaTGAGBa  «s»138(l)— Biohts  ov 

CbEDITOBS— FAII.UBB  TO  BeCOBD, 

Under  said  section  a  creditor's  valid  lien, 
whether  acquired  by  judicial  process  or  other- 
wise. Is  siwerioi  to  an  unrecorded  chattel  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Chattel 

Mortgages,  Cent.  Dig.  i§  228,  229.  231-286; 
Dec.  Dig.  «=5l38(in 

4.  Ckaitel  Mobtqaoks  ^=>18  —  Construc- 
tion—Doctbinb  OP  Ejubdeu  Qsnkbis. 

Bern.  &  Bal.  Code.  (  3669,  providing  "aU 
kinds  of  personal  property"  may  be  mortgaged, 
is  not  limited  by  the  later  enumeration  of  cer- 
tain hinds  of  property  under  the  doctrine  of 
ejusdem  generis  so  as  to  exclude  mortgages  of 
future  earnings. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Gent  Dig.  SS  61-G6;  Dec.  Dig.  «=» 
18.] 

En  Banc    Appeal  from  Sui>erior  Court, 
Thurston  County ;  John  B.  Mitchell,  Judge. 
Action  by  Harry  C.  Heermans  against  F. 
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G.  BUkeslee.  From  a  Judgment  dismissing 
tbe  complaint,  plaintiff  appeals.  Affirmed. 

Frank  a  Owlngs  and  Thos.  L.  O'Leary, 
both  o<  Olympia,  tox  appellant.  Obaa.  D. 
Etng,  o£  Olynqda,  Air  respondent. 

PARKBB,  J.  The  plaintiff,  Harty  O. 
Heermaos,  seeks  an  accounting  from  tbe  de- 
fendant, F.  O.  Blakedee,  for  moneyi  received 
by  him  through  write  ot  garnishment  Issued 
upon  a  Judgment  rendered  in  bis  favor 
against  tbe  Washington  PnbUc  Service  Com- 
panr,  and  also  seeks  to  bare  the  defeodant 
enjoined  tr<m  caoaloc  to  be  issued  addl* 
tlonal  write  of  garnishment  against  the  debt- 
ors of  that  company.  The  moneys  w  ae- 
Qulred  and  sought  to  be  acquired  by  the 
defendant  are  claimed  by  the  plaintiff  as  as* 
algnee  of  that  company.  Tbe  defendant  de- 
murred to  tbe  plaintiff's  complaint  upon  the 
eronnd  that  it  does  not  state  foots  constltnt' 
ing  a  cause  of  action.  The  demurrer  being 
sustained  by  tbe  superior  court,  and  t3ie 
plaintiff  electing  to  stand  upon  bis  complaint 
and  not  plead  further,  Judgment  of  dlsmise- 
al  was  rendered  against  him,  from  which  be 
has  appealed  to  this  court 

The  controlling  facts  appearing  in  aK>el- 
lanf  8  complaint  may  be  summarised  as  tai- 
lows:  The  Washington  Public  Service  Com- 
pany is  a  waterworks  corporation  engaged  In 
furnishing  water  to  tbe  city  of  Olympla  and 
its  inbaUtants.  On  the  28th  day -of  Decem- 
ber, 1014,  appellant  became  a  creditor  of  the 
Washington  Public  Service  Company  on  ac- 
count of  numey  advanced  by  blm  to  pay 
certain  ol  its  accmii^  indebtedness.  On  that 
day  a  writing  was  signed  by  tbe  Washington 
Public  Service  Company  and  appellant,  which 
writing  la  claimed  by  blm  to  be  one  of  the 
assignments  entitling  him  to  the  mon^  ac- 
quired and  sought  to  be  acquired  1^  reownd- 
ent  through  writs  of  garnishment.  This 
writing,  following  recitals  therein  of  the  ad- 
vancements made  by  appellant,  reads,  so  far 
as  we  need  here  notice  Its  provislona,  as 
follows: 

"NoW(  therefore,  lo  consideratjon  of  the 

{iremises  the  debtor  [Washuigton  Public  Serv- 
ce  Company]  hereby  agrees  to  pay  to  the  cred- 
itor [appellant],  in  the  manner  hereinafter  set 
forth,  all  BumB  heretofore  advanced  by  the 
creditor,  as  hereinbefore  recited,  *  *  •  vith 
interest  on  all  such  sums  advanced  at  the  rate 
of  8  per  cent,  per  year.  •  •  • 

"As  Security  for  such  payments  and  advanc- 
es the  debtor  hereby  asaigQs  to  the  creditor  all 
such  present  and  future  earnings  and  income 
from  sales  of  water  and  from  service  perform- 
ed aa  a  water  company  in  Olympia,  wash.,  as 
shall  become  due  and  payable  from  consumers 
to  it  on  or  after  January  1,  191S.  *  •  • 

"The  creditor  hereby  constitutes  the  debtor 
his  agent  to  collect  for  him  and  receipt  for  in 
the  name  of  the  debtor  all  earnings  and  In- 
come hereby  assigned,  and  agrees  that  If  on 
each  day  on  which  any  such  collections  are 
made,  until  the  debtor's  obligation  hereunder 
is  fully  paid,  the  debtor  shall  pay  one-half  of 
the  iQCome  and  earnings  collected  on  that  day 
to  the  creditor  at  the  Capital  National  Bank  in 
OfympUt — and  depoaita  made  therein  by  the 
debtor  to  the  ocdlt  of  the  creditor  shall  con- 


clusively be  dewMd  payment  to  tiie  eredUor 
of  all  sums  so  deposited,  and  the  rec^t  of 
said  banfa  shall  be  cooclusive  evidence  of  each 
such  deposit— and  If  the  debtor  shall  perform 
and  observe  those  agreements  on  its  part  here- 
inafter  contained,  the  debtor  may  retain  the 
remaining  one-half  of  each  such  days  collec- 
tions for ItB  own  use,  freed  from  all  liens  here- 
by created,  and  freed  from  all  liability  to  ac- 
cooDt  to  the  creditor  therefor  as  his  agent. 

"And  further,  in  consideration  of  the  prem- 
ises, the  debtor  agrees  with  the  creditor  that 
the  remaining  half  of  its  collections  reserved 
to  the  debtor  by  any  of  the  provisions  of  this 
agreement  shall  be  by  it  promptly  applied  to 
the  expense  of  operating  and  maintunlng  its 
water  plant  in  Olympia  (with  such  minor  ad- 
ditional service  connections  and  other  addi- 
tions as  may  be  necessary  to  keep  the  i^ant  in 
proper  conmtion  for  service).  incTudlng  m  such 
expense  of  operation  and  maintenance  a  month- 
ly salary  list  not  exceediog  ^16,  and  that  no 
other  manner  of  expenditures  shall 'be  made 
thertfrom  except  with  the  written  assent  of 
the  creditor." 

On  tlie  80tb  day  of  January.  1915,  another 
writing  of  substantially  the  same  Import  was 
signed  by  tbe  Washington  Public  Service 
Company  and  appellant  to  secure  repayment 
to  blm  of  additl(Hial  sums  thai  about  to  be 
advanced  by  him  for  tbe  b«ieflt  of  that 
company.  Neither  of  these  writings  was  ac- 
companied by  an  affidavit  of  good  faith,  ac- 
knowledged or  recorded  as  required  by  sec- 
tion S660,  Rem.  &  Bal.  Code,  relating  to  the 
execution  of  chattel  mortgages.  Thereafter 
the  Washington  Public  Service  Company  be- 
came Indebted  to  respondent  for  goods, 
wares,  and  merchandise  by  him  sold  to  It, 
and  thereafter  respondent  was  awarded  a 
Judgment  by  the  superior  court  ot  Thurston 
county  against  the  Washington  Public  Serv- 
ice Company  for  the  goods,  wares,  and  mer- 
chandise so  sold  in  tbe  sum  of  $1,300.29.  In 
that  action  respondent  caused  to  be  israed 
sundry  writs  of  garnishment  against  persons 
Indebted  to  the  Washington  Public  Service 
Company,  being  Its  customers  as  wator  con- 
sumers, resulting  Id  some  at  sncfa  pertons 
paying  into  court  the  sums  owing  by  them 
to  the  company,  which  were  thereafter  imld 
to  respondent,  and  In  others  answering  ac- 
knowledging their  Indebtedness  to  the  com- 
pany. Bespondent  threatens  to  cause  to  be 
issued  additl<Hial  writs  of  gamlahmeot 
against  customers  of  the  company.  Appel- 
lant alleges  that  the  writs  of  garnlsbment  al- 
ready caused  to  be  issued  by  respondent  "are 
Impairing  plaintiff's  contracts  of  assignment 
heretofore  set  forth  and  constitute  an  Irre- 
parable damage  to  plaintiff  and  are  Impair- 
ing his  security,"  and  that  respondent's 
causing  the  Issuance  of  additional  writs  of 
gamlsliment  will  further  Impair  his  security. 
Upon  these  facta  req;K»dent  prays  for  an  ac- 
counting and  injunctttm,  as  wo  bavo  already 
stated. 

In  view  of  tbe  fact  that  these  writings 
signed  by  tbe  Washington  Public  Service 
Company  and  appellant,  whldi  are  claimed 
by  appellant  to  be  assignments  effectually 
transferring  the  title  to  "present  and  future 
earnings  and  Income"  of  that  company,  do 


Digitized  by 


*91 


not  purport  to  asdsn  ttu  proceeds  of  any 
spedfled  existing  contract  or  contracts  of 
that  company,  nor  any  spedfled  amount  due 
or  to  become  due  from  any  present  or  pros- 
pective debtor  of  the  WasMngtoo  PnbUc 
Service  Company,  It  may  well  be  doubted 
Uiat  tbe  thing  so  attempted  to  be  assigned 
has  sufficient  potential  existence  to  become 
the  subject  of  assignment 

(1-*]  See  B  C.  J.  866,  871.  and  authorities 
tbere  dted.  We  leave  that  question  unde- 
cided, however,  since,  as  we  view  these  writ- 
ings, they  are  In  no  event  anything  more  than 
attempted  executions  of  chattel  mortgages 
creating  liens  upon  the  "earnings  and  in- 
come** of  the  Washington  Public  S^ervlce 
Ck«npany,  which,  if  properly  executed  and 
timely  recorded,  we  assume  for  present  par- 
poses,  misht  create  such  liens,  as  against  the 
rights  of  respondent  The  particular  provt 
sIcMQS  and  recitals  of  these  writings  leading 
as  to  conclude  that  they  could  In  no  event 
be  more  efflcadous  than  chattel  mortgages 
are  tbe  relation  therein  redted  of  ai^llant 
to  the  Washlngtcm  Public  Service  Company 
as  creditor,  which  relation  manifestly  is  by 
the  terms  of  the  writings  contemplated  as 
cootlniilng  until  the  debts  attempted  to  be  so 
wcnred  are  jtald  wltb  interest;  Qie  redtal 
tberebi  that  the  debtor  assigns  Its  "earnings 
and  Income"  to  a^ieUant  "as  secority  for  such 
payments  and  advances**;  and  the  reference 
therein  to  tbe  Tights  of  appdlant  as  **llen8 
hereby  created.**  Plainly  this  is  an  assign- 
ment as  security  for  the  payment  of  a  debt, 
^cb  debt  Is  to  continue  to  exist  tmtU  paid 
with  Interest 

We  have  noticed  that  nelUier  of  these 
writings  is  accompanied  by  an  afBdavlt  of 
good  faith,  acknowledged  or  recorded  as  ro> 
quired  bf  sectlMi  30B0,  Rem.  ft  BaL  Code, 
wblcb  reads: 

"A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor  or  subse- 
quent purchaser,  and  incumbrancers  of  tbe 
proper^  for  value  and  in  good  faith,  unless  it 
is  accompanied  by  the  affidavit  of  the  mortgagor 
that  It  Is  made  m  good  faith,  and  without  any 
desUn  to  hinder,  delay,  or  defraud  creditors, 
aad  it  is  acknowledged  and  recorded  in  the 
ume  manner  as  is  required  by  law  in  convey- 
ance of  real  property. 

In  the  meantime  the  liens  of  respondent's 
writs  of  garnishment  have  attadied  to  the 
Moneys  and  credits  of  the  Washington  Pub- 
lic Service  Company  daimed  by  appellant 
and  we  see  no  reason  why  the  right  of  re- 
spondent to  acquire  additional  Hens  by  ad- 
ditional writs  of  garnishment  should  not 
continue  as  long  as  these  writings  remain  un- 
accompanied by  affidavits  of  good  faith,  un- 
tdutowledged  and  unrecorded,  as  required  by 
Kctlou  8660,  above  quoted.  That  a  valid  lien 
of  a  creditor,  whether  acquired  by  judldal 
process  or  otherwise.  Is  superior  to  a  chat* 
mortgage  executed  by  his  deMor  anach 
emnpanied  by  an  affidavit  ot  good  fiilth*  un- 
acknowledged and  unrecorded,  is  thoroagbly 
KtUed  by  the  dadslons  of  this  court  Blu- 


maoer  v.  Glocic,  24  Wash.  596,  64  Pac.  844, 
85  Am.  St  Bep.  966;  Smith  v.  Allen.  78 
Wash.  135,  138  Pac.  683,  Ann.  Cas.  1916D, 
300;  Spokane  Merchants'  Ass'n  v.  First  Nat 
Bank,  86  Wash.  367,  160  Pac.  434. 

We  assume  that  the  ri^ts  of  appellant  and 
respondent  merely  as  creditors  of  the  Wash- 
ington Public  Service  Company  are  equal. 
The  question  here  Is :  Who  acquired  the  first 
valid  lien  upon  the  funds,  not  merely  as 
against  tbe  public  service  company,  but  as 
between  appellant  and  respondent?  Respond- 
ent having  acquired  such  liens  upon  moneys 
due  from  the  debtora  of  the  public  service 
company,  by  writs  of  garnishment  and  hav- 
ing the  right  to  acquire  additional  liens  up- 
on moneys  due  from  tbe  debitors  of  that  com- 
pany, by  writs  of  garnishment,  so  far  as  the 
present  rights  of  appellant  are  concerned, 
we  conclude  that  the  learned  trial  court  did 
not  err  in  sustaining  respondent's  demurrer 
and  rendering  judgment  of  dismissal  in  his 
favor  upon  the  electtfm  of  i^pailant  to  not 
plead  further. 

Counsel  for  appellant  Ui  support  of  their 
contention  that  the  assignments  made  to  him 
by  tbe  public  service  cwnpany  of  its  earn- 
ings and  Income  are  not  chattel  mortgages 
within  the  meaning  of  section  S660  of  Rem. 
&  Bal.  Code,  above  quoted,  dte  tbe  recent 
decision  of  tbe  Snprone  Court  of  Kansas  ia 
Hall  T.  Kansas  City  Terra  Ootta  Ca,  97 
Kan.  108,  154  Faa  210,  B.  A.  ldl6D,  Sei. 
That  dedslon,  when  read  wltbont  reference 
to  tbe  difference  between  tbe  Kansas  statute 
and  our  own,  does  seem  to  be  at  varianoe 
with  the  conduslon  we  here  readi:'  but  we 
ttaink  it  Is  not  80  when  that  difference  Is 
taken  into  consideration.  The  Kansas  statute 
is  silent  upon  tbe  question  of  what  kind  ot 
personal  property  may  be  mortgaged,  while 
onni,  In  section  88C9.  Bam.  ft  Bat  Code, 
reads: 

"Mortgages  may  be  made  upon  an  kinds  of 
personal  property,  and  upon  the  rolling  stock 
of  a  railroad  company,  and  upon  all  kinds  of 
machinery,  and  upon  boats  and  vessels,  and 
upon  portable  miUa,  and  such  like  property, 
and  upon  growinK  crops  and  upon  crops  before 
the  seed  thereof  sluUl  have  been  sown  or 
planted.   *   •   •  •■ 

It  can  hardly  be  seriously  ctnt^ded  that 
the  earnings  and  income  of  the  public  serv- 
ice company  assigned  to  appellant  as  securi- 
ty are  not  personal  property  as  described  by 
the  .words  "all  kinds  of  personal  prc^terty.** 
found  in  section  3659  above  quoted.  It  may 
be  suggested,  however,  that  these  wtods  are 
to  be  read  in  ttie  light  of  the  particular 
enumeration  of  different  kinds'  of  property 
whldi  follow  them;  but  we  think  the  tum- 
meration  of  such  kinds  of  property  does  not 
limit  tbe  meaning  of  tbe  woi^  "all  kinds  of 
personal  proper^,"  but  expand  rather  than 
limit  ilie  meaning  of  those  words.  This  Is 
not  a  case  of  general  words  In  a  statute  fol- 
lowing ttte  raiumentlon  of  particular  classes 
of  i>er8on8  or  things,  but  the  opposite  of  that, 
and  where  at  least  some  of  tbe  enumerated 
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thfnga  would  not  be  Indnded  In  the  general 
words  "all  kinds  of  personal  prc^rty"  but  for 
the  particular  enumeration.  ^Is  at  least 
seems  true  as  to  the  eaumeration  of  "growing 
crops."  We  think  the  rule  of  ejusdem  gen- 
eris does  not  call  for  oat  holding  that  the 
.words  "all  kinds  of  personal  property,"  as 
used  in  this  statute,  are  limited  by  the  par- 
ticular enumeration  of  the  kinds  of  property 
following  those  words  in  the  statute  to  sim- 
ilar property  to  that  particularly  enumeratr 
ed,  36  Cyc.  111&-1122. 

Now,  the  Kansas  statute  touching  the  re- 
cording of  chattel  mor^ges  (section  6224, 
General  Statutes  of  Kansas  1909}  in  force 
when  the  assignment  Involred  in  Hall  t. 
Kansas  Olty  Terra  Ootta  Gou  was  mado 
reads: 

"BTery  mortgaire  or  cooTeyance  Intended  ta 
operate  as  a  mortage  of  personal  property, 
which  shall  not  be  accompanied  by  an  immedi- 
ate delivery  and  be  followed  by  an  actual  and 
continued  change  of  possesEtion  of  the  things 
mortgaged,  shall  be  abaolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  aa  against 
subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  tfae  mortgage  or  a  true  copy 
thereof  shall  be  forthwith  deposited  In  the  office 
of  tbe  register  of  deeds  in  the  coimt7  where 
the  property  shall  then  be  situated  •  • 

— ^thus  evidencing  a  legislatlTe  Intent  to  hare 
the  rec(»rdlng  requirement  of  the  statute  re- 
fer only  to  the  mortgaging  of  physical  per- 
sonal property  capable  of  manual  d^very; 
while  our  statute  expressly  authorizes  the 
making  of  mortgages  upon  "all  kinds  of  per- 
sonal property,"  and  declares  all  such  mort- 
gages Told  as  against  creditors,  etc.,  unless 
accompanied  by  the  affidavit  of  good  faith, 
acknowledged  and  recorded.  Whether  or 
not  a  chose  tn  action  bwHx  as  hi  here  Involr- 
ed  may  be  mortgaged  or  pledged  Is  ordinari- 
ly a  different  question  from  the  question  of 
wb^er  or  not  such  mortgaging  or  pledglzig 
tans  within  the  recording  statute,  though  un- 
der our  statute  "all  kinds  of  personal  prop- 
erty" may  be  mortgaged  and  all  such  mort- 
gages must  be  accompanied  by  tbe  afOdarlt 
of  eood  faith,  acknowledged  and  recorded,  or 
be  held  rold  as  to  creditors,  etc.  niose  de- 
cisions boUllng  tiuit  it  la  on]7  mortgages  of 
physical  personal  property  capaUe  of  man- 
ual delivery  which  fall  witUn  the  recording 
statute  by  reason  of  the  particular  provi- 
sions of  tbe  reconUng  statute  Involved  in  the 
given  case  also  recognize  the  law  to  be  that 
a  chose  In  action,  though  not  capable  of  man- 
ual delivery  because  of  the  fact  that  it  Is 
not  physical  personal  prc^ierty,  can  become 
the  subject  of  chattel  mm^^ge  or  pledge  for 
the  security  of  a  debL  Among  numerous  de- 
cisions so  holding  we  note  the  following: 
Lawrence  v.  McEenzle,  88  Iowa,  432,  66  N. 
W.  606;  Dunn  v.  Michigan  Club,  116  Mlcb. 
409,  78  N.  W.  386;  Uvermore  Falls  Trust  A 
Banking  Co.  v.  Richmond  Mfg.  Co.,  108  Me. 
aoe,  70  AtL  844.  We  conclude  that  tfae  de- 
dska  of  the  Snprune  Court  of  Kansas  above 


noticed  Is  not  controlling  here.  In  ii«w  <tf  0» 
provlsl«HU  of  our  statutes 
Hie  JndgmCTt  Is  affirmed. 

MOUNT,  MAIN,  HOLCOMB,  and.  BKJJS, 
33^  concur^ 


KRANZU80H  V.  TRUSTED  CO.  (No.  1S32T.) 

(Supreme  Court  of  Washington.   Dec.  12, 

1916.) 

1.  Appeal  and  Ekbob  «=3>639(1>— Morzoir  to 
Diswsa  Appeal— Statute. 

Under  Laws  1916,  p.  302,  (  6  (Rem.  Code 
1916.  I  1730-6),  providhig  ''when  tfae  appel- 
lant's abstract  of  record  is  found  to  be  Insuffi- 
cient and  defective  under  the  terms  of  this  act 
or  the  rules  of  the  Supreme  Court,  the  appeal 
shall  not  be  dismissed  by  reason  thereof,  but 
the  appellant  may  be  allowed  to  file  an  amend- 
ed OP  supplementary  abstract  •  •  •  tipon 
such  terms  aa  may  be  fixed  by  the  order  of  the 
Supreme  Court"  the  iasnfficieneT  of  an  ab- 
stract is  not  croond  for  dlamlsring  an  anMsl, 
and  wlU  not  be  considered  on  sntdi  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^iTor,  Cent  Dig.  i  2829;  Dm.  IHg.  4»>6S8 

2.  Appeal  Am)  Eanoa  «s»600-4taooiD— 8d7- 

PLEUEHTAL  TsANBCBIPT. 

Where  a  supplemental  transcript  filed  by  re- 
spondent contains  the  motion  for  new  trial, 
order  of  court,  and  verdict  of  5ury  In  a  prior 
trial  of  Uie  same  cause,  whlcb  matter  was 
not  Introduced  in  evidence,  and  is  not  material 
to  appeal  from  judgment  on  second  trial,  a 
motion  to  strike  It  will  be  granted. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
^or.  Cent  Dig.  H  2685^6^;  Dea  Dig.  «» 

8.  APPEAL  AlfD  Ebros  «s»SOI>— BxcoBn— Uo- 
TioH  TO  SraiKB— Motion  to  Corbeot. 
Where  a  respondent's  supplemental  ab- 
street  goes  over  tlie  same  ground  as  tiie  orig- 
inal and  is  more  fall  than  the  necessities  of 
the  case  require,  it  being  respondents  privilege 
to  file  such  an  abstract  where  he  deems  ue  ab- 
stract presented  by  appellaat  Inadequate  or  In- 
correct, tite  remeay  is  to  aiovf  to  oorreet  It 
and  not  a  motion  to  strike. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Bftor,  Cent  Dig.  H  2811-2616;  Dee.  Dig.  «bs» 
690.] 

4.  Cabbikbs  «»818(8)  —  Oabbxaok  ov  Pas- 
ser oebs— Evidence— Sttpttciew  ct. 
In  «n  action  for  death  of  plaintilFs  minor  • 
chUd  wbile  a  passenger  In  an  elevator  operated 
In  an  office  bunding  belonging  to  defendant  evi- 
dence held  to  warrant  a  finding  that  tbe  ele- 
vator was  negligently  constructed,  Inherently 
dangerous,  and  that  this  was  tiie  oanse  of  the 
death  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Carrieii. 
Cent  Dig.  |i  1307. 1808;  Dec.  Dig.  «c9S18(S)l 

6.  Cabbiebs  «=>203  —  Oabbiaob  or  Passbn- 

OEBS— ElEVATOBS— NEOLXOERCS. 
To  leave  projecting  floors  in  an  elevator 
wdl,  construct  indicators  so  that  they  project 
Into  tbe  well,  and  operate  an  elevator  cage 
with  an  open  door  under  such  conditions  Is  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1188;  Dee.  Dig.  «s>298.] 

6.  Oabbieis  ^280(4>— Oabel&ge  or  Passbh- 
oEBa— Elbvatobs— Case  Bsquzbed. 
Proprietors  of  elevators  are  held  to  the 
same  high  degree  of  care  as  other  carriers  of 
passengers; 

[Ed.  Note.— For  o&n  oaaea,  sea  Carriers. 
Cent  Dig.  H  1092, 1117;  Dm. Dig.  «9280(4)J 
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7.  DviDntOB  «n»474<17>  ~  Ofmxoii  IBmiBiKni 
— Admissibxltit. 

Ib  an  acUoa  for  deatl)  of  pTahititri  minor 
child,  evidence  ai  to  tiie  eeralnK' power  of  -  a 
boy  dnriDK  his  mlnoritT  wai  admisfliUe,  al- 
thoash  the  fatf  tkat  tie  wttpeu'  expensace- 
related  to  a  parttctuax  calling  might  detract 
from  its  weight. 

[Ed.  Note.— For  other  ca«et,  fee  EWdeBce, 
Oent  Dig.  I  2216;  Dee.  pig.  «a»474a7).) 

8.  Appeal.  ah»  Ebbok  «=»971(2)— Evidence 

^540  —  BXPEBTB  —  QOAMFIOATronS— Dis- 

cBETioif  or  OovffT— Rdthw. 
The  (laaUficfttUm  of  a  witnesa  to  tett^  u 
an  expert  on  a  subject  requiring  peculiar  or 
■pedal  knowledge  la  largely  a  matter  of  fia- 
cretion  with  the  trial  court,  and  its  ruling  tnwe* 
on  will  not  be  rsTeraed,  unleis  there  has  been, 
a  manifbit  ahnae  of  that  discretion. 

[Bd.  Note.— For_^other  caaea,  see  Appeal  and 
Error,  Cent  Dig- J  8^;  Dec.  Dig.  4=9971(2) ; 
Bridenee,  Cent  DigrT  2868;  Dea  Dig.  «=» 
040.] 

9.  Death  <g=>95{4)— Davage&-Iwi-ant, 

Id  an  action  for  death  of  plaintiPa  ndnor 
dnd,  the  jaiy  were  entitled  to  retnm  sub- 
Btantial  damagea. 

[E4.  Note^For  other  caaei,  aee  Death, 
Cent.  Dig-  §.115;   Dec  Dig.  ^95(4).] 

10.  DBftTH  «»9e(8>~MiA0imii  or  D*MA9wa. 
Jb  an  acdon  for  deaUi  olii-ntioor.  permit- 
ted bj  direct  terma  of  Rem.  Code  lOlS,  |  184, 
ae  the  ampunt  of  damagea  cannot  be  specifical- 
ly proven,  the  verdict  should  not  be  interfer- 
ed with,  unless  it  appears  af&vnatively  that  it 
was  Uie  result  of  passton  oi  prejudice^  or  so 
grosslr  exceeds  a  jnat  award  that  this  reflult 
must  be  presumed. 

fBd.  Note.— For  other  eases,  see  Death,  Gent. 
Dlgi  U  12tk  126.  128;  Dee.  Dig.  «s»99tS).] 

11.  Death  «=>99(S)— Stcbbsite  DahaobA. 
In  an  acticHi  for  death,  of  plaiutWa  minor 

child  while  a  peasennr  in  an  elevator  operat* 
«d  in  an  office  buildiiig.  belonging  to  defendant, 
a  verdict  for  $8,076  waa  not  so  grossly  in  ex- 
cess of  a  just  award  that  it  must  be  ptesum- 
«d  to  be  the  result  of  pasaion  or  prejudice. 

[Ed.  Note.— For  othet  caxes,  see  Death,  Oeot 
Dig.  U  126. 126,  128;  Dec  Dig.  «=»99(3).] 

Department  1.  Appeal  frrau  Superior 
Oourt,  Spokane  County;  Wm.  A.  Honeke, 
Judge. 

Actitm  by  B.  H.  EraiuniBcb  against  tbe 
Tmatee  Company,  a  corporation.  Judgment 
tor  pUdntUf,  and  defendant  a^ealg.  Af* 
firmed. 

Smith  ft  Mack,  of  Spokane,  for  appellant 
A.  9L  OaUagher,  of  Spokane,  for  respondent 

FUIXEBTON,  J.  Plaintiff's  minor  child, 
four  years  of  ajge,  waa  accidentally  killed 
while  a  passenger  In  an  elevator  operated  In 
an  office  building  belopgiog  to  defendant.  In 
an  action  for  damages  for  such  death,  judg- 
ment was  Tendered  in  favor  of  plaintiff  upon 
a  verdict  awarding  $3,676.  The  defendant 
appeals. 

,  [1j  Tbe  respondent  presents  a  motion  td 
dismiss  the  appeal  based  on  the  grounds: 
(1)  That  ai^lant's  abstract  of  record  does 
not  contain  sufficient  of  tlie  evidence  and 
records  to.  enable  the  court  to  ;4b8  upon  the 
merits  .of  the  appf aX  and'  th»t  the  erldenw 


glirea  Is  jniaatated ;  and  ®  that  the  abstract 
la  I  not  Indexed  as  required  by  statute  and 
rules  pf  court.  In  that  the  testimony  of  the 
witnesses  Is-  merely  Indexed  under  tbe  head 
"EMdence.  pages  4  to  80,"  without  specially 
indexing  tba  names  of  the  Infflvidual  wit- 
nesses. In  resipect  to  the  motion  It  suffices 
tQ  say  that  the.  Insufficiency  of  tho  abstract 
is  not  ground  for  dismissing  the  appeal,  un- 
der Laws.  1916,  p,  802,  |  6  (Rem.  1916,  Code. 
1.1730—6).  By  that  section  it  la  provided 
that  when  the  appellant's  abstract  of  record 
is.  found  to  be  "insufficient  and  defective 
under  the  terms  of  this  act  or  the  rules  of 
the  Supreme  Court,  the  appeal  shall  not 
be  dismissed  by  reason  thereoX  bat  the  ap- 
pellant may  be  allowed  to  file  an  amended 
or  supplementary  abstract  •  •  •  upon 
suoh  terms- as  may  be  fixed  by  tbe  order  of 
the  Supreme  Court."  The  motion  Is  not  to 
require  the  abstract  to  be  amended;,  hence 
its  defects,  need  not  be  considered. 

[2]  The  i^pellant  moves  to  strike  the  sup- 
lAeaiental  tmnsorlpt  filed  by  respondent 
This  sets  out  the  motion  for  new  trial,  or- 
der of  court,  and  verdict  of  the  jury  in  a  prior, 
trial  of  this  same  causes  The  matter  was 
not  introduced  to  evidence,  and  we  find  it 
In  no  way  material  to  the  present  appeal 
from  tbe  judgment  on  a  saoond  trial.  The 
motion  la  granted. 

[S]  The  appellant  also  moves  to  strike  re- 
spondenf  t  supplemental  abstract  for  the  rea- 
son that  It  is  a  repetition  of  the  original 
abstract,  set  out  in  ampler  form  and  largely 
by  queatleni  and.  aatweni  Ttais  motlwi  Is 
dented.  The  uppUmantal  abstract,  per- 
haps, does  go  over  the  same  ground  as  the 
original,  but  it  is  tbe  respMidait's  prlTilege 
to  file  Budi  an  abstract  where  be  deems- the 
abstract-  presented  by  appeUani  laadeqnate 
or  inoorreot  Seemlni^  the  abstract  ia 
more  fall  than  tbe  neoeealtlee  of  the  case 
required,  but  the  same,  rule  applies  to'  a 
supplemental  abstract  that  i^Ues  to  an 
ovi^nal  me ;  the  remady  i*  to  move  to  eor> 
rect  it  not  to  atilke. 

The  principal  ground  urged  as  error  is  the 
iBsaflMenoy  of  the  erUuiae  to  sustain  the 
verdict  The  asalgnsMnts  suggesting  the 
queatten  are  grouped  and  ai^osd  br  ttia  ap- 
pSUant  under  the  one  bead,  namely.  Did  the 
pkilntUf  make  a  esse  for  the  Jury  on  any 
gTounda  of  negligence  alleged  or  proven? 

OSie  motber  of  tt*  child  and  the  ditld  en- 
tered the  elevator  of  the  defmdant's  buUdr 
ing  on  the  second  floor  landing  for  the  pur- 
pose of  going  to  one  of  tbfr  floors  above. 
The  elevator  was  entewd  lliroiuh  a  sUAAig 
door  placed  In  tbe  gtffiworki  irtilch  taKlased 
the  elevator  diaft  or  well.  This  grlUwork 
was  set  back  Inches  from  tbe  well,  and 
extended  upward  to  within  4  IntAes  of  the 
ceiling  VbOTC.  Across  the  gap  of  IniAes 
between  the  grlUwork  and  the  well  in  which 
the  cage  moved  up  snd  dbwn,  ttt  third  floor 
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projected  horizontally  Into  the  well  BOtne  S 
Inches,  fonnlng.  In  connection  with  the  grill- 
work,  a  sort  of  cavity.  The  indicator,  which 
Eihowed  passengers  at  what  fioor  the  moring 
cage  was  located,  was  placed  abore  the  sUd' 
lug  door  In  the  grlllwork.  This  Indicator 
was  operated  by  a  shaft,  on  which  were  a 
wheel  and  setscrew;  tills  mechanism  of 
shaft,  wheel,  and  screw  ezten^ng  Into  the 
open  space  on  the  inside  of  the  grlllworfc 
about  2^  inches.  The  movement  .of  the 
elevator  cage  up  and  down  would  bring  this 
well  and  setscrew  directly  opposite  the  door 
of  the  cage.  The  cage  had  no  inside  door, 
and  the  door  space  was  always  open  as  the 
cage  passed  by  the  indicator  mechanism  thus 
extending  toward  the  well,  and  as  it  passed 
the  floor  projectlxig  into  the  well. 

[4,  f]  Respecting  the  manner  of  the  dilld's 
death  there  Is  no  dispute  In  the  erldence. 
In  some  way  the  child  was  thrown  down  at 
abont  the  time  the  elevator  started,  bo  that 
bis  body  protruded  beyond  the  open  door  of 
the  elevator  cage,  permitting  It  to  be  caught 
between  the  elevator  floor  and  projecting 
floor  of  the  botldlng,  drawn  from  the  ele- 
Tator  cage  and  dropped  to  the  bottom  of  the 
well  as  the  elevator  passed  on.  The  e-vl- 
dence  as  to  how  the  boy  got  into  hia  pre- 
cariona  position  Is  not  so  satlafoctory.  There 
were  bnt  two  witnesses,  the  mother  of  the 
cUld  and  the  elevator  curator.  Their  tes- 
timony was  conflicting.  The  mother  testi- 
fied, and  It  was  the  privilege  of  the  Jury  to 
believe  her,  that  she  entered  the  elevator 
ahead  of  the  child,  holding  him  by  the 
hand;  that  the  elerator  started  quickly 
with  a  midden  movement  before  the  child 
had  fairly  entered  the  levator  cage;  that 
he  was  Jerked  from  her  hand,  and  fell  to 
the  floor  <tf  the  cage;  that  he  fW  towards 
the  door  so  that  his  body  partially  protruded 
thnnigh  the  door  from  the  floor  <rf  Ok  cage, 
and  was  caught  on  the  projecting  upper 
floor  of  the  bnlldlng  as  the  elevator  passed 
It.  From  this  we  think  the  Jnry  were  war- 
ranted  in  drawing  the  inference  that  the 
boy  was  thrown  down,  eitlier  by  the  too 
sudden  starting  of  the  elevator,  or  that  he 
was  caught  and  thrown  down  by  the  pro- 
jecting mechanism  of  the  indicator,  before 
he  had  taSxlj  entered  the  elevator.  Either 
flndliv  would  Jnatl^  a  finding  of  negligence. 

Wo  think  also  that  the  Jnry  were  war- 
ranted In  finding  that  the  elevator  was  neg- 
ligently eonstmcted  and  InherenUy  danger- 
ona,  and  that  tfala  ma  ttM  mam  of  the  deatib 
of  tiM  ddld.  It  may  not  btt  nei^lgmce  In  it- 
self  to  leave  projecting  floors  in  the  elevator 
well,  or  to  const  nut  indicators  so  that  they 
project  Into  tlie  well.  Nor,  perhaps,  is  it 
negUgenoe  in  Ita^  .to  tqperate  an  elevator 
cage  with  an  open  door.  But  to  operate  an 
elevator  where  ther«  1«  a  combinatiott  of 
theae  conditlona  la  nqgltgence.  We  need  not 
Va  tK99DA  our  own  r^rts  to  discover  that 
aimUar  combinations  have  been  the  cause  of 
a  number  of  aoddant*  mtm  to  grown  per- 


aouB,  end  that  ftt  least  one  othar  (Alld  liM 

lost  its  life  by  reason  of  it 

[6]  Prcq?rlet(Hs  of  elevators  are  held  to  that 
same  higb  degree  of  care  other  carriers  of 
paaaengers  are  held,  and  It  would  be-  too 
much  to  say  that  the  law  forbids  a  recovery 
for  an  accident  shown  ta  have  been  caused  by  ' 
su<di  conditions  as  were  shown  here.  Atkeson 
V.  Jackson  Estate,  72  Wash.  233, 130  Pac.  102 ; 
Hendrlckaon  v.  Qrays  Harbor  B.  &  L.  Co.,  S8 
Wash.  145,  152  Paa  9Q2 ;  Sweeten  v.  Pacific 
Power  ft  Light  Go.,  88  Wash.  670,  163  Pac. 
1054;  Davis  v.  Burke,  90  Wash.  496.  156 
Pac  626 ;  Frescoln  v.  Puget  Sound  Traction, 
U  A  P.  Co.,  90  Wash.  69.  155  Pac.  805. 

[7, 1]  The  appellant  farther  contends  that 
the  coart  erred  In  its  rulings,  both  in  the  ad- . 
mlaaion  and  exclusion  of  evidence.  Tbe  evl< 
dence  admitted  which  was  objected  to  con- 
cerned the  earning  power  of  a  boy  dnring 
fate  minority.  This  evidence  was  plainly 
admlsslUe.  True  the  witnesa*  experience  re- 
lated to  only  one  particular  calling,  but  this 
did  not  render  his  testimony  iiudmlsalbte, 
however  much  it  might  detract  from  tiie 
weight  which  should  be  given  to  it.  On  the 
other  branch  of  the  objection,  the  appellant 
complains  that  the  court  refused  to  permit 
it  to  show  the  cost  of  rearing  the  4^d> 
particularly  in  view  of  the  fact  that  It  was 
expected  to  give  him  the  benefit  of  the  com- 
mon schools  and  a  college  education.  But 
this  is  hardly  a  fair  statement  of  the  court's 
ruling.  The  coart  did  not  deny  t»  the  a> 
pellant  the  right  to  offer  evidence  upon  tiie 
fact,  but  denied  him  the  right  to  otter  the 
evidence  of  a  particular  witness,  holding 
that  the  witness  bad  not  qualified  himself 
to  testify  thereon.  The  qoaliflcatlon  of  a 
witness  to  testify  as  an  export  on  a  anbject 
requiring  peculiar  or  special  knowledge  is 
largely  a  matter  of  fflscretlon  with  the  trial 
court,  and  its  ruling  thereon  wUl  not  be  re- 
vexwd,  unless  there  has  been  a  manifest 
abuse  of  that  discretion.  Traver  v.  Spokane 
Street  Bailway  Co..  25  Wash.  225,  65  Pac. 
284;  Halverson  v.  Seattle  Electric  Co.,  S5 
Wash.  600,  77  Pac.  1058 ;  Caarecki  v.  SeatUe 
&  S.  F.  R.  &  N.  Co.,  30  Wash.  288.  70  Fac. 
750.  The  ruling  here  shows  no  such  mani- 
fest abuse  as  to  require  a  reversal. 

[•-11]  Finally,  it  la  urged  ttiat  the  vudlct 
is  not  Justifled  by  the  evMence,  ielag  too 
large.  But  the  Jury  were  entitled  to  return 
substantlaV  damages.  Sweeten  v.  Padfie 
Power  &  Light  Co.,  88  Wash.  OT9,  15S  Pac. 
IQSi,  From  the  nature  of  the  case  the 
amount  of  the  damages  could  not  be  spe- 
dflcally  proven.  All  the  Jury  could  do  waa 
to  take  into  conMderation  tlie  age,  lieatth, 
and  capacity  of  the  chiM,  the  attnatlon  of 
the  parents,  and  award  aueh  damages  as  to 
them  ahould  seem  Just  Actions  of  this  kind 
are  specially  permitted  by  statute  (Bemlng- 
ton's  Code,  |  184),  and  the  verdict  should 
not  be  interfered  with  unless  it  appean  af- 
firmatively tiiat  it  was  the  result  of  paadon 
or  piejudice,  or  so  gro«siy  exceeds  a.  Just 
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8MIXH  et  el.  T.  SMITH.   (S.  F.  6888.) 
(Supreme  Ooart  o(  Oalifomia.  Nor.  29.  1016.) 

1.  Dbbiw  ^»61— Dslivebt— Bscbow. 

Where  deeds  to  hU  sons  were  delivered  by 
an  aged  father  to  his  attorn^  with  directions 
to  bold  them  In  eserov  uatu  his  deaths  and 
then  to  deliver  them  to  the  sons,  there  was  a 
valid  delivery  thereof,  where  previously  there- 
to the  attorney  explained  to  the  grantor  that 
he  woo  Id  have  no  power  thereafter  to  withdraw 
ite  deeds  if  be  imce  delivrnd  them. 

VSi.  Note^For  other  cases,  aee  Deedat  Cent. 
DvTil  140.  141;  Dec  Dig.  «=»61.] 

2.  Apfkal  ako  Ebsos  <S=»1011(1)— ConTLunv 

INO  BJVIDKNCB. 
Where  a  finding  of  the  trial  conrt  Is  based 
an  soffident  although  conflicting  testimony.  It 
win  not  be  disturbed  on  aiipeaL 

[Ed.  Note.— For  ether  CMea.  sea  Appeal  and 
Sfror,  Cent  Dig.  H  898&-«986;  Dec  ^  «s> 

8.  DESDS  «=»61— DlLIVBBT— Esceow. 

Whether,  in  any  case  of  deposit  of  deeds  in 
escrow,  delivery  is  sufficient,  depends  upon  tbm 
intention  of  the  grantor  at  the  time  of  giving 
the  deed  to  the  third  person. 

[Ed.  Note.— For  other  cases,  see  D'eeda,  Cent. 
Dig.  II  140,  141 ;  Dec.  Dig.  ^sOL] 

4.  Deeds  ^ssOl— Dkuvkkt— DxBXonoH'-"DB- 

UVEB*'— "Thbit  Taxx  Bitect." 
Where  deeds  were  deposited  with  third  per* 
son,  a  direction  to  the  depositary  to  deliver 
them  '*apon  dot  death,"  "so  that  they  may  then 
take  effect,"  did  not  prevent  the  present  pass- 
ing of  title,  where  the  direction  also-  used  the 
technical  language,  "I  herewith  deliver  to  yon 
two  deeds,"  and  where,  in  view  of  all  the  evi- 
dence, the  court  was  justified  in  deciding  that 
tibe  word  "driver"  used  in  the  expression, 
"upon  my  death  deliver  them,"  was  employed 
in  its  goieral  sense,  meaning  "transmit,  *  and 
that  the  expression  "then  take  e^ct,"  referred 
sot  to  vestuig  of  title,  hnt  to  the  tune  of  en- 
joyment. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  H  140,  141;  Dec  Dig.  «=>61. 

For  other  definitions,  see  Words  and  Phrases, 
llrst  and  Becond  Series,  Deliver.] 

6.  EhrtDKROE  «=»417(17)— Pabol  Etioencb— 

OoHBTBUOnOlV  OF  WRmNO— STATUTE. 

Where  it  was  claimed  that  a  deed  was  de- 
livered in  escrow  with  written  instructions 
which  did  not  purport  to  be  all  the  directions 

gven,  and  oral  testimony  of  the  depositary  as 
the  circamstancee  was  oeeessary  to  a  fall 
nnderstasding  and  interpretation  of  hto  written 
instructiona,  such  oral  testimony  was  Bdmissi- 
ble  under  Code  Civ.  Proc  g  1S60.  ae  to  con- 
stroing  written  fnstmments  in  the  light  of 
■nmnuidtoB  circumtanoey. 

nDcL  Note.— For  other  oases,  see  Evidenoa, 
Cent  Dig.  {  1898;  Dec  Dig.  <8s>417(17).] 

6w'Dn!IW  «;a91— DBZ.mKT— ESCBQW— Attob- 

.  HXT  or  Gra^tqb. 

An  attorney  of  the  grantor  Is  not  disquali- 
fied from  assuming  the  doty  of  holding  a  deed 
In  escrow  for  another  grantee. 

r[E4^  Notsw— For  ^Jber  casae,  see  Deeds.  Cmt 
Dig.  li  140.  141;  Dec  Dig.  «=»61.] 


7.  Vendor  Ann  Puxohasbb  «cs»Z44r~TStonGa 

OF  Other  DKBDB~Evu>EnoE. 
A  finding  that  a  subsequent  grantee  had 
knowledge  m  prior  deeds  of  the  property  by 
her  grantor  was  supported  by  evidence  that 
the  attorney  drawing  the  snbsequentl  deeds 
questioned  her  grantor  In  her  presence,  as  to 
whether  he  had  strai^tened  oat  the  former 
deeds,  and.  the  grantor  rspUed  they  bad  never 
been  annulled. 

[E^.  Note.— Fos  ottier  cases,  see  Veador  and 
Purchaser,  dent  Dig.  ||  600-611;  Dee.  Dig. 
«=»244.]  . 

&  WZTNESSEB  «=s>109(l^PxmuEOM— AnoB- 

KET  AMD  CUXm. 

Where  two  sons  claimed  title  under  earlier 
deeds  by  their  fothn  to  them,  which  had  been 
placed  in  escrow  until  the  father's  death,  state- 
ments <^  an  attorney  employed  by  their  tether 
to  draw  a  wbsequent  deed  conveying  the  same 
land  to  the  father's  second  wife,  as  to  conversa- 
tion had  at  the  time  which  gave  actual  notice 
(tf  the  prior  deed  to  the  second  wife,  were  not 
privileged  so  far  as  the  bobs  were  concerned. 

[Bd.  Note.— Fot  other  cases,  see  Witnesses. 
Cent  Dig.  S  7S0;  Dec  Dig.  4=»19e(2).] 

0.  APFEAL    AITD    EBBOB   4=»1027— HABMLKSS 

Ekbob— Failube  to  Make  FiNDinaa. 
The  Supreme  Court  will  not  reverse  a  Judg- 
ment because  of  failure  to  make  findings  which 
would  not  necessitate  a  different  judgment,  even 
if  they  were  made  end  entered  in  appellant's 
ftivor. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  |  4088;  Dec  Dig.  «s»102TJ 

In  Bank.  Appnl  fMm  Superior  Ooort, 
Santa  Oara  Connl7;  J.  R.  Wdcb,  Judgew 

Action  b7  N.  De  Forest  Sndth  and  emother 
against  Ella  B.  Dooley  Smith.  Ftom  a  Judg- 
ment for  plalntiflb  and  an  order  denying  new 
trial,  defendant  ai^peals.  Affirmed. 

O.  W.  Waldorf  and  R.  M.  Wright  both  of 
San  Joae,  for  api>ellant  Cbas.  M.  Cassfai 
and  James  L.  Atterldge,  both  of  San  Jose, 
for  respondents. 

MELVIN.  J.  Defendant  appeals  from  a 
Jndgnient  against  her  and  from  an  order 
denying  her  motion  for  a  new  trlaL 

The  action  had  reference  to  a  certain  tract 
of  land  in  the  county  of  Santa  Clara.  On 
the  10th  of  October,  1907,  Uriah  Smith  own- 
ed this  property  In  fee  simple.  On  that  day 
he  made  two  deeda  purporting  to  convey  the 
title  to  his  two  sons,  N.  Do  forest  Smith 
and  Orove  C.  Smith.  These  deeds  were  deliv- 
ered to  B.  Grant  Taylor,  Esq.,  his  attom^, 
with  written  Instructions  as  follows: 

"Saratoga,  California,  Oct  10,  1907- 

"Mr.  B.  Grant  Taylor,  Attomw  at  Law,  Sar- 
atoga, Oalifomia— Dear  Sir:  I  herewith  deliv- 
er to  you  two  deeds,  one  to  each  of  my  eons, 
N.  D.  Smith  and  Q.  C.  Smith,  and  direct  that 
you  keep  and  hold  the  same  in  escrow  during 
my  UfettsK,  and  uiwn  my  death  deliver  them 
to  N.  D.  Smith  and  G.  G  Smith  so  tiiat  they 
may  then  take  effect  Uriah  Smith." 

Mr.  Taylor  accepted  tbe  deeds  and  held 
them  in  his  custody  until  after  tbe  death  of 
Uriah  Smltb,  which  took  place  on  the  31st 
day  of  July,  1011.  Shortly  thereafter  be  de- 
livered the  deeds  to  tbe  grantees  named 
therein  and  by  cross-conveyances  they  hare 
fixed  their  ownership  each  of  an  nndlTlded 
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half  Interest  In  sacb  tttle  as  passed  t/y  the 
original  deeds. 

Meanwhile  the  grantor,  Uriah  Smith,  who 
was  86  yeans  of  age,  had  met  and  had  pro- 
posed marriage  to  the  defendant,  then  Mrs. 
Dooley,  a  woman  many  years  his  Junior. 
On  July  25, 1010,  Uriah  Bmlth  deeded  to  Mrs. 
Dooley  the  greater  part  of  the  property  de- 
scribed ta'tlie  deeds  which  had  beeti  execut- 
ed previously  and  delivered  to  Mr.  Taylor. 
I^te  old  man  and  Mrs.  Dooley  were  married 
on  August  2,  1910,  and  on  Marcdi  22,  1911, 
they  separated. 

The  complaint  states  three  causes  of  ac- 
tion. In  the.  first  are  pleaded  Uriah  Smith's 
ownership  ef  the  property  on  October  19, 
1907;  the  making  and  delivery  In  escrow  of 
the  two  deeds  to  his  sons;  their  ownership 
as  tenants  In  common  of  the  propert^^;  Uri- 
ah's unsoundness  of  mind  at  the  time  when 
he  made  the  deed  to  Mrs.  Dooley  on  July  2G, 
1910;  and  that  by  pretending  great  affection 
for  him  she  took  an  unfair  advantage  and 
fraudulently  Induced  him  to  make  tiie  deed 
to  her.  The  court  did  not  find  upon  the  al- 
legations of  unsoundness  of  mind  and  undue 
Influence.  It  was  also  set  forth  In  the  plead- 
ing of  the  fliM;  cause  of  action  that  prior  to 
and  at  the  time  of  £be  execution  of  the  deed 
of  July  25,  1910,  from  Uriah  Smith  to  the 
d^endant,  she  well  knew  of  the  execution 
and  delivery  in  eecrow  of  the  eonreyances  to 
his  sons. 

The  seooDd  cause  of  action  was  based  up- 
on a  supposed  conspiracy  on  the  part  of  the 
defendant  to  marry  the  old  man,  Uriah 
Smith,  and  to  quarrel  with  and  annoy  him 
for  the  purpose  of  securing  a  division  of  his 
property,  and  It  la  averred  that  In  pursuance 
at  thle  design  slie  caused  lier  bosband  to 
join  in  an  Instrument  conveying  this  laud  to 
one  Wright^  who,  then  executed  two  .deeds, 
one  purporting  to  convey  the  greater  portion 
of  It  to  Bfrs.  Smith,  and  the  other  being  in 
form  a  conveyance  of  the  rest  ot  the  land  to 
her  husband.  The  court  made  no  findings 
upon  the  lasues  raised  under  the  second 
canse  of  action. 

The  third  cause  of  action  was  one  to  quiet 
tltl^  pleaded  In  the  usual  fbrm,  and.  the 
court  fbund  the  allegations  therein  contain- 
ed to  be  true. 

By  her  answer  defendant  put  fai  Issue  tiie 
material  averments  of  the  complaint,  and 
she  filed  a  cross-complaint  by  which  she 
sought  to  quiet  title  to  the  land. 

Judgment  was  In  favor  of  plaintiffs  quiet- 
ing their  title  and  decreeing  that  they  have 
and  recover  possession  of  the  property. 

Appellant's  counsel  Insist  that  their  de- 
murrer to  the  complaint  on  the  ground  that 
several  Incompatible  causes  of  action  were 
Joined  therein  should  have  been  sustained, 
but,  as  their  argument  Is  based  almost  en- 
tirely upon  matters  regarding  whl<^  the 
court  made  no  findings  and  pronounced  no 
Judgmoit,  we  need  not  consideE  U.  33iMr 


arffoBKiit  relative  -to  the  alleged'  amUgrity 
and  nnlntelllglblUty  of  the  complaint  may 
be  similarly  disposed  of. 

[I-S]  The  most  Important  attacks  made  up< 
on  the  Jodgmeat  of  ttie  SU^perlor  court  de- 
pend upon  the  contentions  that  the  'deeds 
from  Uriah  Smith  to  Ws  sons  are  Invalid: 
(1)  As  attempted  testamentary  disposition  of 
the' land ;  and '  (2)  as  wanting  vMid  dellveiy 
during  the  lifetime  of  the  grastori  We  are 
of  the  opinion  that  the  finding  of  the  court 
supporting  as  valid  the  delivery  of  the  deeds 
to  Mr.  Taylor  Is  amply  sustained  by  the  ev- 
idence. Mr.  Taylor  testified,  In  substance, 
that  on  the  19th  of  October,  1907,  Mr.  Smith 
consulted  him,  stating  a  wish  that  N.  Da 
Forest  Smith  and  Grove  O.  Smith  should 
have  In  equal  portions  the  old  man's  prop- 
erty 'at  Saratoga  but  that  he  mi^t  live  there 
during  the  rest  of  his  lifetime.  Under  his 
Instructions  Mr.  Taylor  prepared  deeds  toak- 
ing  what  seemed  to  the  grantor  a  Just  divi- 
sion of  the  land,  and  these,  together  with 
the  written  directions  copied  above  in  this 
opinion,  were  thereafter  retained  by  the  at- 
torney. Before  the  manual  tradition  of 
these  Instruments  from  Mr.  Smith  to  Mr. 
Taylor  the  latter  explained  to  the  grantor 
what  was  necessary  to  c(mstltute  a  good  de> 
livery  in  escrow  In  the  fun  legal  sense,  tell- 
ing him  that  he  must  surrender  all  control 
over  the  documents,  and  that  he  would  have 
no  power  thereafter  to  withdraw  them  or 
otherwise  to  command  their  disposal.  We 
believe  that  this  testimony  and  the  letter  of 
Instruction  are  amply  sufficient  to  establish 
the  transaction  as  one  falling  within  the 
rule  announced  in  such  cases  as  Moore  v. 
Trott,  166  Gal.  863,  104  Fac.  678,  134  Am. 
St.  Rep.  131;  Bury  v.  Toung,  98  Cal.  4i6, 
33  Pac.  S38,  36  Am.  St  Rep.  186 ;  Follmer  v. 
Rohrer,  168  Gal.  755,  112  Pac.  644;  Moore  t. 
Trott,  162  CaL  288, 122  Pec  462;  Hudheon  r. 
Seltey,  ia2  Oal.  656,  m  Pac.  231;  and  Bias 

Reed,  160  Gal.  33-44,  146  Pac.  616.  It  Is 
true  that  some  of  the  actions  of  TMah  Smitb 
after  the  deposit  of  the  deeds  with  Mr.  Tay- 
lor might  Indicate  either  that  he  did  not  in- 
tend to  deliver  them  and  place  them  beyond 
his  power  ot  recall,  or  that  the  old  man  had 
forsotten  the  transactlMi  with  his  attorney ; 
hut  the  finding  of  the  court  based  «pon  eon- 
fllctlng  testimony  ^1  not  be  disturbed  If 
there  ts  suffldent  to  support  the  ooncluslon 
that  a  dellveiy  haa  takra  place.  The  solu- 
tion of  the  question  of  deUrery  or  nomlellT- 
ery  In  each  case  is  based  upon  the  Intention 
of  the  grantor  at  the  time  of  passing  the 
deed  to  a  third  person.  Williams  v.  Kldd, 
170  Cal.  631-689,  l6l  Pac.  1;  t)onahue  v. 
Sweeney,  171  Cal.  SBS-891.  153  Pme.  TDSf 
Follmer  v.  Bohrer.  supra;  Cox  T.  Schnerr, 
166  Pac.  609-514. 

[4]  Appellant  places  great  strm  upon  the 
words  contained  to  the  ^nrttten  directions  to 
Mr.  Taylor:  "Upoi  my  death  deliver  (hem** 
(the  deeds)  aod  "so  that  tbey  may  thes  take 
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eflteefe**  ThBEB  Is  iMQilac  In-^tlUs  tansnaCB 
to  prerent  tbe  pneaA  passing  of  title  at-ttie 
time  M  tlie  glvlas  «tf  thft  4e6is  to  Mr.  Tay- 
lor, If  the  Intention  of  the  grantor  was  that 
it  shtfnld  tfa«i  inss.  -IQariln  1&  the  letter'  of 
tnatmetten  Mr.  Smith  isalA  iM  the  tecdml- 
cal  language,  "I  herewith  dellTer  t6  you  two 
deeda"  In  view  6f  all  of  the  oTldence  the 
ooort  was  jostlfled  In  deciding  that  the  word 
**d^Ter,"  used  (n  the  latter,  part  of  the 
writing,  was  employed  In  Its  general  sense 
nwaning  "transmit,"  and  ttet  the  Mpgesrfoh 
"tben  take  effsct?'  refbnnd  aet  to  tiia  rest- 
tag  of  title,  tmt  to  the  time  of  enjoyment 
Hang  T.  Schumacher,  BO  App.  Dir.  662, 64  N. 
Y.  Supp.  ^0-313 ;  Hiddteton's  Beiis  t.  Mid- 
dleton's  Oevisaee  (KyO  48  S.  W.  677;  New- 
hen7  Y.  Htmnan,  49  Conn.  lSO-132;  Oham- 
beis  T.  Obambers.  ISO  Ind.  111-119,  88  N.  B. 
334;  Dove  v.  Torr,  128  Mass.  88-40. 

[S]  Appellant  takes  the  position  that  the 
court  ened  in  permitting  oral  testimony  of 
the  occnrrenoes  and  circumstances  snrronnd- 
tng  the  prepantkm  of  tte  deeds  and  the 
passing  of  fhem  by  ITrlah  Smith  to  Mr.  Tay- 
lor. The  course  pursaed  was  entirely  prop- 
er. Hbe  written  Isstmcllons  did  not  paiv 
port  to  be  all  of  tlw  dlrectloBs  ilTsn,  and  the 
letter  does  not  come  mtder  the  rule  that  a 
written  etnitract  may  not  be  varied  by  oral 
testimony.  Mr.  Taylor's  testimony  was  nec- 
essary to  a  full  understanding  and  Interinre- 
tatlfm  of  the  writing.  It  was  properly  ad- 
mitted therefore.  Section  1660,  Code  Clr. 
Proc  ;  Clarke  v.  Eureka  County  Bank  (C.  C.) 
123  Fed.  922-927,  This  court  has  recently 
declared  the  rule  that,  where  the  very  ques- 
tion Is  whether  or  not  the  alleged  grantor 
has  parted  Mth  his  title  by  maklQg  an  effi- 
cient delivery  of  his  deed,  his  acts  and  state- 
jnents  material  to  the  question  of  delivery 
during  the  entire  period  of  the  escrow  may 
be  proven.  Williams  v.  Kldd,  170  <Xl.  631- 
648.  151  Pac.  1. 

[II  "niere  is  do  force  in  the  suggestion 
that  because  of  bis  status  as  Ur.  Smith's 
attorney  Mr.  Taylor  mlgbt  not  ocoupy  the 
position  of  tbe  "third  person"  to  whom  a 
deed  might  be  delivered  In  escrow  for  an- 
other grantee.  Tn  nearly  all  of  the  cases 
cited  above,  notably  in  Bury  v.  Young,  the 
holder  of  tbe  deeds  was  the  attorney  for  the 
grantor,  and  we  are  aware  of  no  rule  of 
law  disqualifying  an  attorney  from  assuming 
such  a  duty. 

[7]  Appellant  attacks  as  without  real  or 
material  support  tbe  'findings  that  at  tbe 
time  of  the  execution  of  tbe  deed  to  her  on 
July  25,  1910,  she  had  knowledge  of  the 
deeds  held  in  escrow  by  Mr.  Taylor.  It  is 
tnie  ttAt  she  vlgonnuly  denied  such  knowl- 
edm  hot  tbe  eouit's  flnding  Is  supported  by 
the  testimony  oi  Mr.  J.  H.  Bussell.  an  atto^ 
ner  at  law  havlag  an  office  la  San  Jose.  Mr. 
Bnsell  teettfled  that  Mr.  Uriah  Smith  called 
upon  Mm  on  Jnly  24,  1910,  and  requested 
bim  to  draw  a  deed  in  favor  of  Mrs.  Dooley 
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for  tbe  eooTeyanoe  of  the  jpn^ex^  here  In 
dispute.  On  the  following  day  he  called 
again,  accompanied  by  Mrs.  Dooley.  Ac- 
cording to  Mr.  BusseH's  testimony,  before 
the  deea  was  eseoeted  he  said  to'  Mr.  Smith: 

•Ton  have  already  conveyed  this  property  in 
escrow,  bave  you  not,  and  nm  that  matter  been 
ptraiffbtoaed  oat  so  tbat  you  bave  tbe  entire 

titler-  , 

Mr.  Smith  replied  that  tbe  sitoatlon  was 
}ust  as'lt  bad  been;  that  be  had  executed  a 
deed  in  favor  of  his  sons  covering  these 
properties;  tbat  these  deeds  were  still  In 
existence;  and  tbat  tbey  had  never  been 
annulled.  Mrs.  Dooley  was  present  when  this 
conversation  between  Uriah  Smith  and  Mr. 
Russell  took  place.  Later,  when  Mr.  Smith 
and  Mrs.  Dooley  returned  for  tbe  documents, 
tbe  former  told  Mr.  Russell  tbat  his  sons 
would  not,  he  believed,  claim  any  right  un- 
der the  escrow  deeds  if  Mrs.  Dooley  would 
carry  out  her  contract  to  marry  htm  and  to 
care  for  bim  ifi  his  old  age.  Tbe  sons  were 
not  present  at  that  time,  but  the  conversation 
about  the  deeds,  as  we  have  said,  occurred  in 
Mrs.  Dooley's  presence.  It  Is  suggested  tbat 
this  notice  was  not  sufficiently  precise  to  put 
appellant  upon  her  guard.  We  cannot  see 
how  it  could  have  been  more  definite  unless 
the  deeds  themselves  had  been  exhibited  to 
defendant.  Here  was  Information  by  her  .  in- 
tended gi-antor  that  be  bad  previously  dis- 
possessed himself  of  the  title  to  the  land 
.whtdi  he  was  about  to  give  to  her. 

There  is  a  further  suggestion  tbat  it  does 
not  affirmatively  appear  that  Mrs.  Dooley 
beard  these  conversations.  She  was  quite 
deaf,  but  Mr.  Russell  testified  tbat  both  be 
and  the  aged  Uriah  Smith  were  hard  of  bear- 
ing, that  tbe  conversations  took  place  within 
a  few  feet  of  Mrs.  Dooley,  and  that  they 
were  conducted  In  very  loud  tones.  Wbetb- 
er  or  not  tbe  alleged  conversatloui  occurred 
and  whether  they  were  heard  by  defendant 
or  not  were  matters  to  be  decided  by  the  su- 
perior court,  and  we  will  not  distnrb  the 
adjudication  of  tbat  tribunal  based  vtpoa  the 
conflicting  testimony. 

tS]  It  is  asserted  also  that  Mr.  Russell  was 
attorney  and  common  agent  for  both  grantor 
and  graiftee  named  In  tbe  deed  wfaldi  be  pre- 
pared, and  that  therefore  the  communica- 
tions made  to  him  when  they  were  present 
were  privileged  so  far  as  plalntltfs  were  con- 
cerned. There  was  no  proof  that  Mr.  Rus- 
sell was  acting  for  Mrs.  Dooley.  He  was 
employed  by  Mr.  Smith  and  acted  under  his 
orders.  Nevertheless  appellant  contends  that 
the  (rtat^nents  of  Mr.  Russell  come  wtthfn 
the  rule  of  privilege  applying  where,  ftfr  ex- 
ample, an  attorney  acts  for  a  husband  and 
wife  to  preparing  a  declaration  of  homestead. 
In  re  Bauer,  79  CaL  304-412,  21  Pac.  769. 
Bnt  tbat  rule  only  (grates  against  Btrtto- 
gers.  ^e  sons  claiming  title  under  ttie  deeds 
whidi  had  been  placed -in  escrow  were  Bot 
within  that  category. 
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"It  iB  generally  co&sidered  that  tb«  nde  of 
privilege  does  not  apply  in  litieatioD,  after  the 
client's  death,  between  perties.  aU  of  whom 
claim  under  the  client"  40  Qre.  p.  2380. 

Anumg  the  citations  Bupportlng  this  text 
are  Eem  t.  Kern.  164  Ind.  29.  55  K  E.  1004, 
PbUlipt  V.  Ohase,  201  Mass.  444-448,  87  N. 
B.  755,  181  Am.  St  Bep.  406,  and  Olorer  r. 
Patten.  165  TJ.  8.  384-40&,  17  Snp.  Ct  411, 
41  !<.  Bd.  700. 

It  will  be  remembered  that  in  the  Baner 
Case  the  contest  was  between  a  son  assert- 
ing title  to  property  as  an  heir  and  his  moth- 
er claiming  under  a  homestead,  and  It  was 
held  that  the  statemrats  of  his  father  and 
motlwr,  made  to  the  attorney  .who  prepared 
the  declaration  of  homestead,  were  not  priv- 
ileged. In  Murphy  v.  Waterhonse,  113  Cal. 
407-^70,  45  Pac.  866.  64  Am.  St.  Rep.  365, 
Mr.  Justice  McFarland,  after  dting  the  rule 
announced  In  the  Bauer  Case,  used  the  fol- 
lowing language: 

"The  rule,  however.  Is  the  same  where  the 
witness  is  attorney  for  only  one  of  the  contract- 
ing parties.  Where  two  persons  are  neeotiat- 
ing  with  each  other  in  the  presence  of  the  at- 
torney ot  one  of  the  parties,  the  very  nature  of 
the  transaction  and  tne  drcumstances  surround- 
ing it  are  inconsistent  with  the  notion  of  a  con- 
fidential communication  between  one  of  the 
parties  and  his  attorney  who  happens  to  be  pres- 
ent." 

In  Harris  v.  Harris,  136  Cal.  384,  69  Pac. 
23,  the  same  rule  was  announced,  and  It  was 
also  followed  in  Gerety  t.  O'Sheehan,  9  Cal. 
App.  447-460,  99  Paa  645.  The  testimony  of 
Mr.  Russell  was  admissible  and  was  a  suffi- 
cient basis  for  the  finding  that  Mrs.  Dooley 
took  the  deed  from  Uriah  Smith  with  knowl- 
edge of  the  existence  of  the  deeds  to  Ills  sons. 

[I]  The  court  failed  to  find  upon  certain 
issues,  namely  upon  Uriah  Smith's  mental 
condition  in  July.  1910;  upon  the  matter  of 
the  alleged  unfair  advantage  over  the  old 
man  taken  by  defendant;  upon  the  question 
of  consideration  for  the  deed  to  defendant; 
upon  the  motives  of  defendant  in  marrying 
Uriah  Smith;  and  upon  the  subject  of  the 
allied  plan  to  obtain  the  property  by  evil 
designs.  Findings  upon  these  aspects  of  the 
litigation  were  not  necessary  in  view  of  the 
jQdgm«it  that  there  had  been  a  valid  dellv- 
ery  of  the  deeds  to  the  plaintiffs  in  escrow, 
and  that  d^endant  then  had  full  knowledge 
of  that  transaction.  The  determination  of 
the  last-named  issues  controlled  the  judg- 
ment This  court  will  not  reverse  a  ]udg-> 
ment  because  of  failure  to  make  findings 
which  would  not  necessitate  a  different  judg- 
mmt,  even  if  they  were  made  and  entered 
In  the  appellant's  favor.  Windhaus  t.  Bootz, 
92  Cal.  617-622,  28  Pac.  557 ;  Southern  Pa- 
dflc  Railroad  Co.  v.  Dufour,  05  Cal.  615- 
0U»,  30  Pac.  78S,  10  U  a  A.  02;  Merrill  v. 
Merrill,  102  Cal.  317-319.  36  Pac.  675;  Mor- 
rison T.  Stone,  103  Cal.  91-97.  87  Pac.  142 ; 
Oould  V.  Adams,  108  Cal.  365-368,  41  Pac. 


406;  SswaU  t.  Filiw^  1<M  OaL  ieBS-2Tl»  US 
Pae.  407. 

The  Judgment  and  order  are  afflrmed. 

We  concor:  ANGBIXOTTI,  a  J.;  HBN- 
SHAW,  J.i  SLOSS,  J.;  LAWLOR,  J.i 
SHAW.  J. 


WESTERN  STATES  LIFE  INS.  00. 
LOCEWOOD.  (S.  P.  7346.) 
(Snprems  Court  of  Oalifomis.   Nov.  29,  1916.) 

1.  CoBPOBATioira  «E»814(2)— Omens— IHDT' 
vjDVAL  Pbofus  noH  Cobporais  Bmwnss. 

The  liability  of  the  president  ot  a  corpora- 
tion to  account  to  the  company  for  compensation 
paid  him  under  a  secret  contract  with  a  firm 
for  aadstinc  it  in  selling  the  corporation's  stoek 
is  not  affected  by  tlie  fact  that  fals  servleee  were 
reasonably  worth  the  sum  paid  him. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8  1396;  Dec.  Dig.  «S=>314^).] 

2.  COBPOBATIONB  ^=>314(2)—OrFICEBB— INDI- 
VIDUAL PBOFTTS  from  COBPOBAI^  BUSINESS. 

Nor  is  such  liability  affected  by  the  fact  that 
the  president  gave  up  another  position  the  better 
to  assist  the  firm,  or  that  it  was  to  the  best  in- 
terests of  the  corporation  that  the  firm  should 
sell  the  Btock,  which  they  could  not  have  done 
without  the  presideof  s  aid. 

[Ed.  Note.— For  other  cases,  see  OorporatloiMi, 
Cent  Dig.  I  1396 ;  Dec  Dig.  «s»314<2).] 

8.  COBPOBATIOKB  «S»314(6)—OTn0IBa— INDI- 
VIDUAL Pbofits  fbov  Cobfobatx  Business. 
Nor  is  such  liability  affected  by  the  fact  that 
the  corporation  knew  the  president  was  actively 
engaged  in  selling  the  stock,  giving  his  entire 
time  thereto,  where  the  fact  that  he  l»d  a  con- 
tract with  the  firm  was  not  known. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1400;  Dec.  Dig.  «=»314(5).] 

In  Banlt  Apiwal  from  Superior  Court 
City  and  County  of  San  Franciaco;  J.  M. 
Seawell,  Judge. 

Action  by  the  Western  States  Ufe  Insur- 
ance Company  against  Arthur  D.  Lockwood, 
as  executor.  From  a  Judgment  for  plaintUI, 
defendant  appeals.  Afflrmed. 

Frank  H.  Short,  of  Fresno,  and  Titus, 
Creed  &  Dall  and  A.  B.  Bolton,  all  of  San 
Francisco,  for  appellant  Otto  Irving  Wise, 
of  San  Francisco,  for  re^ndent 

ANGELtiOTTI,  C.  J.  This  Is  an  appeal  by 
defendant  on  the  Judgment  roll  from  a  Judg- 
ment In  favor  of  plaintiff.  It  is  the  second 
appeal  in  the  case,  a  former  Judgment  given 
on  the  pleadings  in  favor  of  the  estate  of 
Mr.  Briggti  on  the  theory  that  the  complaliit 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  having  been  reversed  by  this 
court.  166  Cal.  185,  135  Pac.  496.  As  stated 
in  the  opinion  then  filed,  the  case  made  by 
the  complaint  was  as  follows; 

"Plaintiff  is  a  corporation  incorporated  on  Oc- 
tober 11,  1909,  under  the  law  ot  this  state,  to'do 
a  Ufe  insurauce  business  therein.  Its  articles 
of  incorporation  provided  for  a  capital  stock  of 
51,000.000.  divided  into  100,000  shares,  of  the 
par  value  of  $10  each.  On  October  16,  1909,  It 
entered  into  a  written  agreement  with  the  -pwt^ 
nership  firm-  of  Pratt  &  Grigsby,  by  which  siUd 
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am  agnei  to  MI«BtU  caiAtal  rtaiA  of  plai»- 
tiff  wUUn  one  year  from  the  date  of  iU  incor- 
poration, and  to  pay  plaintiff  therefor  $13  per 
■bare  for  the  first  50,000  sliares  sold  and  Itmied, 
and  91s  per  sbare  for  the  remainins  60,000 
riUTM,  Bialdi«  In  all  4lt40O,O00,  sale  to  be 
without  •xpflDse  of  arty  kind  to  th«  plaintfC  On 
October  19, 1909,  aald  Arthur  R.  Briggs,  defend- 
ants' testator,  was  elected  president  of  plaintiff 
corporation,  and  from  that  day  to  and  including 
October  11.  1910.  ms  a  d^eetor  tad  the  praB- 
dent  of  Bftid  corpora tioo.  In  Jtaxaaij,  1910,  he 
demanded  of  said  Pratt  &  Grimsby  a  sum  equal 
to  22%  per  cent,  of  the  net  profits  earned,  or 
that  wonld  be  earned  by  said  Pratt  &  Origaby 
from  th*  aale  oi  the  cttyttal  stock  of  plaintiff  oor- 
poratioD  nndtr  mad  by  viftue  ot  the  aneMnant 
betweeu  aaid  Pratt  &  Grigsby  and  plaiatiff  *  ujd 
'ttffeatened  to  resign  as  president  of  plalntifl, 
md  that  he  woold  not  render  farther  service 
u  radi  praiddent  ia  aidinr  said  Pratt  ft  Qrijt»- 
by  in.  the  sale  of  the  capital  stook  of  plaintifT 
if  Pratt  &  Grigsby  refused  to  pay  him  eaid 
amount.  Pratt  ft  Grigsby,  'well  knowing  that, 
vitiiont  tte  aid.  asristance.  and  co-operation  of 
■atd  Arthur  B.  Briggs,  they  would  be  tmable  to 
aeU  the  entire  capital  stock  of  plaintifT  within 
one  year  from  the  date  of  the  incorporation  ot 

Elaiotlff  aa  prorlded  in  their  agreement  and  by 
iw,»  thereupon  agreed  to  pay  him  the  percentage 
dcmandafl.  ISiey  did  Mil  all  the  stock  as  provid- 
ed la  tba  acrMDMnt  between  them  and  plaintiff, 
and  prior  to  October  11.  1010,  paid  to  plaintiff 
therefor  the  sum  of  ?1,400,000.  l^ey  sold  the 
same  at  snch  price  that  they  'earned  a  net  profit 
ot  9180^KX>,'  and  in  panmanw  of  l^alr  agree* 
meat  with  defisndanti'  teatatw  paid  to  him  qt 
various  dates  between  March  7.  1910,  and 
tember  22,  1910,  amounts  aggregating  $40,500, 
being  22%  per  cent  of  their  net  profits  of  $180r 
000.  Plabitlff  and  its  board  tut  dbnctm  nerar 
knew  aBjthing  ahont  the  transactloB  between 
Ur.  Briggs  ana  Pratt  ft  Grifcsby  until  after  the 
death  of  the  former,  which  occurred  October  24, 
1910,  and  never  anthiMrized,  consented  to,  or  ac- 
quiesced tbereiii." 

The  action  was  subsequently  tried,  and 
the  findings  of  the  trial  court  -u-ere  In  com- 
plete accord  with  the  allegations  of  the  com- 
plaint, except  that  It  was  substantially  fonnd 
that  tba  amonnt  recelTed  hs  defendants  tes- 
tator from  Pratt  ft  Grigsby  on  acconnt  of  the 
matters  referred  to  in  the  complaint  vas 
$38,100,  Instead  of  $40,500.  This  was  be- 
cause, aa  fbund  by  the  trial  eoart.  Mr.  Briggs, 
in  accord  with  hla  agrecmient  with  Pratt  ft 
Grigatv,  paid  the  latter  60  per  cent  of  his 
salary  of  $1,000  per  montb  as  president,  paid 
hhn  by  plaintiff  for  June,  July,  August,  and 
September,  1910.  Judgment  was  glyen  In 
favor  of  plaintiff  against  appellant,  aa  the 
aorvlrlng  executor  of  the  will  of  deceased, 
for  $88,100,  with  intereHt  from  June  13, 1911. 
The  appeal  being  on  the  Judgment  roll  alone^ 
the  findings  of  frtct  are  necessarily  coiiclU' 
sire  on  this  appeal,  and,  in  view  of  the  rul- 
ing on  the  former  appeal,  it  must  be  held 
that  snch  findings  support  the  Judgment. 
The  alleged  errors  assigned  on  this  appeal 
are  that  the  trial  court  erred  in  sustaining  a 
demurrer  to  the  first,  second,  and  third  sep* 
arate  answers  and  defenses  of  the  defendant, 
&nd  Id  granting  in  so  far  as  one  part  of  the 
BBswer  was  concenied,  a  motion  to  strilce 
out.  An  examinatlou  at  the  matter  stricken 
from  tlu  aacwer  and  the  mattera  bet  Uatb 
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in  the  aapaiftte  wawtf&B  aad  drifftwim.  dla- 
clows  no  good  ground  for  holding,  in  view 
of  what  VM  vald  on  the  tonner  appeal,  and 
has  become  the  law  ot  this  case,  that  the 
trial  court  ened  In  aay  of  Ifiese  rannga 

In  the  ofdnlon  on  tbe  former  appeal  it  waa 
shown  that  ttae.aituatifm  was  that.  0ie  con- 
tract  ftf  Pratt  ft  Oilgrtiy-  with  plaintiff  corpora- 
tion being  unexecuted,  the  same  being  a  con- 
tract of  emplo:rment  to  aecnre  sobsctlptlons  to 
tlie  full  amonnt  of  the  fixed  capital  wiUiin 
one  year,  paying  $13  per  share  on  the  first  00,- 
000  shares  and  $16  per  share  on  the  remain- 
ing 60,000  shares,  and  receiving  as  their  com- 
pensation all  sums  they  could  obtain  In  ex- 
cess of  said-  amoonts,  Mr.  Briggs,  being  a  dl- 
rect<»  and  the  president  of  plaintiff  conxntt- 
tion,  secretly  became  a  partner  of  Pratt  ft 
Qrtgsby  in  tbe  net  proflta  recetved  and  to  h» 
recdved  by  tbem  under  aald  contract,  the 
consideration  therefor  being  audi  aid,  as- 
sistance, and  co-operatlon  as  he  mlg^it  be  able 
to  glre  them  In  completing  their  undertakliv^ 
and  under  tbla  arrangement,  while  atm  di- 
rector and  president  of  plaintiff,  received  the- 
proflta  sued  for  to  his  own  use,  an  wtthoot 
notice  to  or  knowledge  ot  tbe  plaintiff  or  any 
of  its  directora  It  was  fi»r  reasons 
stated  tai  the  (H)Inlon  that  In  acquiring  this 
Interest  In  the  contract  of  Pratt  A  Grigsby. 
Mr.  Briggs  acquired  an  Interest  ^t  was- 
posslbly  adverse  to  his  fldu^ry  duty,  ana 
Oiat,  in  so  far  as  pecuniary  Interest  was  coi^ 
cemed,  be  secretly  placed  taimseir  in  a  posl- 
tlMi  that  was  hostile  to  the  Interesta  he  was 
bound  to  protect  as  an  ofilcw  of  the  cor- 
poration, and  In  a  podtion  where  conflict 
might  arise  between  his  trust  duty  and  Ma 
personal  interest.   The  court  said: 

"The  rules  we  hare  referred  to  do  not  allow 
tbe  president  of  a  corporation  to  occopy  such  a 
pwition.  For  him  to  do  so  Is  a  Tiolation  or  dis- 
regard ot  the  obligatlona  incident  to  the  flduduy 
or  quasi  trust  relation  that  he  occupies.  It  mat- 
ters Dot  that  th«  officer  is  entirely  free  from  any 
Intent  to  Injuro  the  corporation  in  the  slightest 
degree,  acting  in  fact  In  the  highest  good  faith, 
tbronghout,  or  that  his  actions  really  advantage 
the  corporation.  No  inquiry  may  be  made  into- 
Bucb  matters.  The  inquiry  in  this  regard  is  stop- 
ped when  the  relation  la  disclosed." 

It  was  further  said  that  by  acquiring  thls- 
Interest  In  tbe  net  profits  of  Pratt  ft  Grlcit^^ 
Mr.  Briggs  clearly  placed  himself  la  a  posi- 
tion antagonistic,  so  far  as  pecuniary  loter- 
ast  was  oonoemed,  to  the  Interests  of  those 
who  were  to  snbscrUw  ftw  tbe  stotic,  for  It 
luimedlately  became  to  bis  pecnnlarj  Inter- 
est  to  asalat  la  obtalslng  from  tham  as  blj^ 
a  price  as  possible  for  tbe  stock  ever  and 
above  the  net  amount  that  was  to-  g»  to 
plaintiff  corporation.  It  was  bold  that  the 
dvty  ot  securing  aubscrlpUons  to  the  fnli 
amonnt  of  the  fixed  capital  was  ona  anJoUi- 
ed  by  the  law  tu>on  the  directors,  tbdt  no  di- 
rector  could  lawfully  moke  any  secret  i^C- 
tts  for  himself  in  the  matter  of  sach  snb^ 
scrtptlons.  and  that  in  the  dlsdiargB  of  this 
trust  th^  were  praettcaUy  "spxaoOm  tA  ttw- 
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oorponUoit'  toMMea  to  malce  ftsy.wcnt 
proflt.'*  It  WB8  said: 

"Whaterer  work  any  of  them  actnaMy  did  In 
that  behalf  they  must  be  b«ld  to  have  done  u 
directara,  in  execution  of  the  troat  confided  to 
them." 

It  was  aguarely  heldt  for  reasans  stated  in 
tbe  opiDlon,  that  Mr.  Briggs  being  the  presi- 
dent and  director  of  a  coiporatlon  actually, 
engaged  in  obtaiiiing  the  subscriptions  to  its 
cai^tal  stock  necessary  under  the  law  to  en- 
able it  to  commence  and  continue  Its  busi- 
ness, stood  in  such  a  relation  to  those  who 
subscribed  and  thereby  became  stockholders, 
that  he,  was  absolutely  precluded  from  as- 
suming any  such  position  without  a.  full  and 
fair  disclosure.  It  was  substantially  held 
that  any  secret  profits  obtained  by  Mr. 
Briggs  under  his  arrangement  with  Pratt  & 
Grlgsby  could  be  recovered  by  plaintiff  cor- 
poration, and  that  It  was  entirely  Immaterial 
that  the  corporation  may  not  have  been  dam- 
aged by  the  tranaactiiHi.  such  secret  proflta 
belonging  to  the  corporation  lor  the  benefit 
of  its  stockholders. 

[1  ]  Of  course,  ag  stated  In  tbe  opinion,  the 
ruling  on  the  former  appeal  was  upon  the 
assumption  that  tbe  comidaint  stated  tbe 
facts  correctly.  That  the  allegations  of  tbe 
complaint  were  la  all  respects  true  Is  now 
established  by  the  findings  of  the  trial  court 
That  the  "work,  labor,  services,  and  assist- 
ance" of  Mr.  Briggs  In  connection  with  the 
canying  out  of  the  Pratt  &  Grigsby  agree- 
ment "were  fairly  and  reasonably  worth  the 
said  snm  of  $40,500,"  wblc^  was  alleged  in 
the  portion  of  the  answer  stricken  out  by  the 
trial  oonrt,  is  clearly  Immaterial,  in  view  of 
the  opinion  on  the  former  appeal.  It  re- 
mains Mily  to  determine  whether  there  is 
anything  material  alleged  in  the  separate 
answers  and  defenses  to  change  the  situa- 
UoD.  Substantlally  the  matters  alleged  are 
as  follows: 

Hr.  Brl^  was  president  of  the  California 
Developm«it  Board,  and  while  also  president 
and  a  director  of  plaintiff  "was  not  required 
or  expected  to  render  any  services  as  such, 
*  *  *  except  sudb  mere  formal  services 
as  were  required  of  him  to  be  performed  by 
law  as  sn^  ontU  said  Pratt  A  Grlgsby 
^oQld  have  sold  said  stock  so  as  to  enable 
said  corporation  to  do  ttie  bniriness  for  which 
It  was  incorporated."  Prior  to  the  agree- 
ment between  him  and  Pratt  &  Origsby  it 
had  become  apparent  to  them  (Briggs  and 
Pratt  ft  GhigsM  Oiat  the  latter  could  not 
perfonn  their  part  of  the  contract  '^Oiont 
Oe  actlTe  aid,  time,  osslstanoe,  «nd  (MH)para- 
tlon**  ot  Briggs.  VoT  tbia  reason  the  agree- 
ment was  entered  Into  betweoi  them,  "Btlgga 
to  dsfote-  "his  time,  energies,  services,  and 
abilities^  to  tbe  work.  Briggs  tiiereupon  re- 
signed his  poeltlfm  as  presidsnt  of  the  Cali- 
ftwnla  Development  Board,  giving  up  nbe 
•salary  connected  wltJi  said  poslUon,"  and 
'Performed  Ids  part  of  his  contmet  with 
Ptatt  &  Origsby,  gLvlng  Us  entire  time  thete- 


to,  and  accpcndins  "largs  tmA  eottMnaUfl 

sums  of  money  for  his  expenies  In  m  doing- 
and  In  necessary,  travel  *  *.  *  on  said 
business."'  The  fact  that  he  was  doing  aU 
tills  was  known  to  {OaintUf,  its  officers,  di- 
rectors, and  mfjmbers,  and  fliey  made  ne 
objectton  thereto,  and  his  services  and  the 
boieflt  thereof  were  desired,  and  knowingly 
accepted  and  received,  by  plaintiff  and  its 
officers.  His  services  and  efforts  were  Indlft- 
pensahly  necessary  to  the  carrying  out  of 
this  contract  Pratt  A  Grigsby.  Xhe  aerv- 
ices  of  Briggs  were  reaaonably  worth  fMy 
500,  and  were  worth  that  amount  to  plain- 
tiff corporation.  PlaintifF  corporation  has 
not  in  any  way  paid  or  compensated  Briggs 
for  such  "work,  labor,  and  ezpoiditure." 
Plaintiff  corporation  settled  with  Pratt  ft 
Grigsby  upon  the  completlfoi  of  their  con- 
tract, with  full  knowledge  of  these  taeta, 
afflrmiii«  and  ratifying  said  ecmtract  be- 
tween it  and  Pratt  ft  Grigsl^,  and  allowing 
them  to  receive  the  foil  amount  of  the  com- 
PQPsatlon  expressed  tlwrein.  Plaintiff  never 
offered  to  pey  the  ezecatore  of  Qte  will  of  Mr. 
Briggs  any  mm  of  money  for  his  services. 
Because  of  ttie  payment  to  him  by  Pratt  ft 
Grigsby,  Briggs  never  made  any  dalna 
against  plaintiff  corporation  for  compensa- 
tion. 

[2,  S]  To  onr  minds,  in  view  of  whttt  was 
said  on  the  former  decision,  there  is  noth- 
ing In  all  this  to  affect  the  case  made  by  tbe 
complaint  In  so  far  as  profits  received  by  Hr. 
Briggs  by  reason  of  his  arrangement  with 
Pratt  ft  Grlgsby  are  concerned.  It  clearly 
enough  appears  from  tlie  opinion  that  It  was 
in  view  of  the  duties  and  obligations  held  to 
be  imposed  on  the  directors  by  the  law,  and 
existing  solely  because  of  the  fact  that  they 
were  directors,  duties  and  obligations  In  no 
degree  lessened  by  thd.r  agreement  employ- 
ing Pratt  &  Grigsby  to  assist  them  in  ob- 
taining subscriptions,  that  it  was  held  that 
in  the  matter  of  obtaining  these  subscrij)- 
tions,  they  were  practically  promoters  of  the 
corporation,  forbidden  to  make  any  secret 
profit,  and  that,  whatever  work  any  of  them 
did  in  that  behalf,  be  must  be  held  to  have 
done  in  execution  of  his  trust  as  such  direc- 
tor. In  the  face  of  this  ruling,  we  cannot 
see  any  force  In  the  attempted  allegation 
that  Mr.  Briggs  "was  not  required  or  ex- 
pected to  render  any  services,"  etc..  In  con- 
nection with  the  obtaining  of  subscriptions. 
It  to  a  mere  cimdusion  of  tbe  pleader,  op- 
posed to  what  was  said  in  the  former  opin- 
ion as  to  the  law  applicable  In  such  m4tteia. 
It  was  held  that  in  view^of  tbe-law  a,  direc- 
tor of  the  corporation  could  .not  make  any 
secret  profit  la  the  mat/Mv  ol  q|btainV>g  euch 
mhscription^  aiKli  especially  th^t  Mr.  Bi^^ 
who  was  .bQth  srael4^t  .and  a  direcgtor,  by 
reason  of  bis<  conseqiueat  rd^tion  to  tit(ft» 
wbo.wene  to  subsodbe  foctJio  stodk,  waA-by 
the  law  abaidubBlor  '^efdtskd  frem.itfae  «a- 
Joyment"  of  secret-  profits  tta^'ttae  xMutt'  ot 
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what  was.  iiractlcally  a  partaerBhlB  tiSXea- 
ment  vitb  Pratt  &  arlgs^y  In  the  mfttter  of 
their  contract  witb  plalntUf  coii)oratlQD. 
That  be  save  tip  another  position  Ifte  bettor 
to  oiattle  bba  to  carry  out  bis  und^irtaklng 
wltb  Pratt  A  Orlgaby,  that  Pratt  &  CMsaby. 
oonld  not  have  completed  their  contract  with 
plaintiff  corporation  without  his  aid.  that  It 
was  to  the  best  Intereets  of  plalntllX  corpora- 
tion that  Pratt  Grigsby  shoold  fuUy  per- 
form their  contract,  that  the  serrlces,  eta, 
of  Mr.  B^3^  were  reasonably  worth  940,- 
600,  appeara  to  us  to  be  absolutely  Immate- 
rial. Id  view  of  what  Is  declared  la  tt)e  for- 
mer opinion  to  be  the  law  apidicable  to  such 
a  sitnatlon  as  is  here  presented.  Tbe  mere 
fact  that  it  was  known  that  he  was  actlTely 
co-operating  In  the  eOEort  to  obtain  the  nec- 
essary 8iibacrlpti(ms,  glring  hia  entire  time 
thereto,  and  even  expending  sums  of  money 
for  trareling  and  other  expenses,  is  likewise 
Imnuterlal.  The  important  thing  Is  that  no- 
body knew  ttiat  there, was  an  agreement  of 
partnership  between  him  and  Pratt  &  Grigs- 
by, under  which  he,  the  president  and  a  di- 
rector of  the  plaintiff  corporation,  was  to 
flhare,  and  did  share,  in  the  profits  of  the 
contract  between  them  and  the  corporation. 
There  was  never  any  disclosure  as  to  this, 
and  the  drcomstances  were  snch.  In  view  of 
what  was  said  in  the  former  appeal,  that  In 
the  absence  of  a  full  and  fair  disclosure  he 
conld  not  participate  in  the  profits  made  by 
Pratt  &  Grigsby  under  their  ccmtract,  and 
that,  to  the  extent  to  which  he  did  partici- 
pate by  reason  of  hla  secret  agreement  with 
them,  be  was  receiving  "secret  profits"  which 
must  be  held  to  belong  to  the  corporation. 

It  Is  to  be  noted  that  we  have  not  in  this 
ease  any  basis  for  the  application  of  aathor- 
itiea  to  the  effect  tliat  even  if  ttiere  be  a  tIo- 
latlon  of  the  obligation  resting  on  an  officer 
a  corporation,  nererthelesa  the  corpora- 
tlott  most  pay  for  the  valne  of  the  thli^ 
wliich  it  receives.  As  was  said  In  the  for- 
mer opinion,  these  casra  have  no  ai^HcatioD 
here,  the  case  being  one  In  whldi  "the  lilain- 
tiff  corporation  la  simply  seeking  to  recover 
sadi  secret  profits  as  were  made  by  one  of 
its  officers  In  a  transactton  wher^  he  was 
forhlMen  to  make  any  sneh  secret  profits, 
and  which  profits^  In  Tlew  ot  the  mlea  we 
hare  diseassed,  belong  to  the  corporation." 

We  cannot  regard  as  material  in  this  In- 
qnlTT  the  valne  to  Pratt  A  Grigsby,  In  the 
eanrlng  oat  of  thdr  contract,  of  the  co- 
cqwration  of  Mr.  Bri^s,  the  reasonable  value 
of  his  time  and  service  in  performing  his 
part  of  his  agreement  with  them,  or  even 
the  amounts  of  mon^  expended  by  him  for 
traveling  and  other  iexpenses  In  so  perform- 
tog.  As  to  e^pei^tnres  there  Is  only  the 
most  general  sort  of  allegation  wlOiout  any 
statement  of  amount,  and  learned  counsel 
for  appellant  do  not  strongly  contend  for 
any  real  distinction  between  moneys  ad- 


vanced and  services  reuderoL  The  real  con- 
tention Is  that  there  Is  no  "secret  profit" 
within  the  meaning  of  the  rule  applicable 
here  where  the  services  given  for  the  money 
received  were  reasonably  worth  the  amount 
received  and  the  amount  was  honestly  and 
fairly  earned.  We  think  there  can  be  no 
question  but  that  any  moneys  received  by 
Mr.  Brlggs  by  virtue  of  his  agreement  with 
Pratt  &  Grigsby  for  a  definite  percentage  of 
the  net  profits  of  their  contract  with  the  cor- 
poration, in  consideration  of  his  proposed  ac- 
tive personal  co-operatloq  i;i  the  matter  of 
carrying  out  such  contrad^  were  "secret 
profits"  within  the  meaning  of  the  rule,  re- 
gardless o£  the  value  of  his  serrlces,  etc., 
given  lo  carrying  out  his  agre^nt  with 
tbem. 

As  substantially  already  said,  ve  tlilnk 
that  the  claims  of  learned  counsel  for  appel- 
lant were  sabstantially  disposed  of  by  what 
was  said  <m  the  former  appeaL 

The  Judgment  Is  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J.;  HEN- 
SHAW,  J.;  KBLTIN,  J.;  LAWLOB,  J. 


WXU^S  T.  SOTj'THBRN  PAG.  GO. 
(Giv.  1829.) 

(DlBtxict  Court  of  Appeal.  Second  District,  Cali- 
fornia.  Oct.  20,  1916.) 

1.  Railboads  «=>411(1(»— Injubixs  to  Ahi- 
UAX.B  ON  Tbacks— B^ncE  Laws. 

Oiv.  Code,  I  485,  prior  to  amendment  of 
1816,  requiring  fences  and  "gating  railroads 
liable  for  animals  killed  tnaa  absence  of  such 
fences,  was  not  intended  to  be  for  the  benefit  of 
owners  of  stodc  running  at  large,  but  the  right 
of  action  given  existed  only  in  favor  of  one  hav- 
ing some  interest  in  land  adjoining  the  right  of 
way. 

^  [Bd.  Note.— For  ottter  cases,  see  Railroads, 
Gent.  Dig.  |  1429;  Dec.  Dig.  «=s»411CU».] 

2.  Baxuhuds  «a441(6)  —  Htjubub  to  Anx- 

MALB— FKI0W>-  -BtATOTK— IhTEBBBT  OF  IJOS- 
SOK. 

Under  such  statute  a  lessee  of  premiscas  ad- 
joining and  separated  by  a  f«lace  from  a  rail- 
road right  of  way  could  not  recover  because 
horses  kept  on  eucni  premises  were  killed  by  es- 
caping to  the  right  of  way  through  a  gate  in 
the  fence  carelessly  permitted  by  the  railroad 
company  to  remain  open,  without  showing  that 
the  lessor  had  title  to  the  premises,  or  owned  an 
interest  therein  or  was  in  possession  of  it,  and 
that  snch  leasee  obtained  possession  through  his 
lessor. 

[£d.  Note.~-For  other  cases,  see  Railroads. 
CenL  Dig.  SS  1583-3687;  Dec.  Dig.  «=a441(6).l 

3.  Railboadb  €=^413(4)— D4J17BIES  TO  Ani- 
mals—Fen  CB— Gates. 

Under  such  statute  a  railroad  ctmpany 
maintaining  a  snffidrat  gate  was  required  to 
use  only  reaacwable  diligence  in  keeping  the 
gate  dosed. 

[Bd.  Note.— For  other  eases,  see  Rallroadf, 
Cent  Dig.  t  1468;  Dee.  Dig:  «»418(4).] 

4.  Railboaub  ®=>446(9>— Injubiks  to  Anx- 

MAM  —  PSNOE  —  GATBS  —  ACnOIT  *-  QVSS- 

TIOW  FOB  JUBT. 
Under  such  statute,  in  action  for  killing 
animals  on  railroad  right  of  way  because  tbcy 
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escaped  througb  sate  In  railroad  fence,  vbetber 
the  railroad  company  used  reasonable  diligence 
in  keeping  the  gate  closed  waa  for  the  jury- 

DBd.  Note.— fiV>r  other  casea,  see  Bailroada, 
Cent.  Dig.  I  1636;   Dec  Dig.  «s>446(S).] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  W.  B.  Wallfice,  Judge. 

Action  by  Mary  Wills  against  the  South^n 
Pacific  Company.  From  Judgment  tor  plain- 
tlfl  and  order  denying  new  trial,  defendant 
appeals.  BeTeraed. 

Power  &  McFadzean,  of  VIsalia,  for  appel- 
lant Edwards  ft  Smith,  of  Dinuba,  for  re- 
spondent 

CONRBY,  P.  J.  Pursuant  to  the  rerdlct 
of  a  Jury,  Judgm«it  was  entered  in  ftivor  of 
the  plalntur  for  the  sum  of  $600  damages  on 
account  of  the  loss  of  certain  horses  of  the 
plaintlfl  whl<^  were  killed  on  the  defend- 
ant's railroad  tract.  The  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing Its  motion  for  a  new  trial. 

[1]  There  is  In  the  complaint  an  aUegatlon 
of  negligence  by  the  defendant  In  running 
and  managing  its  train  whereby  the  horses 
were  killed.  The  evidence  shows  that  they 
were  klll«d  by  a  collision  with  one  of  defend- 
ant's trains.  But  there  Is  no  evidnice  of 
carelessness  or  negligence  In  the  running  of 
the  train,  and  the  Judgment  cannot  be  sus- 
tained unless  a  cause  of  action  has  been  es- 
tablished upon  another  theoiy  of  the  case 
arising  from  the  provisions  of  section  4S5  of 
the  CItU  Code.  We  refer  to  that  section  as 
It  existed  prior  to  the  ameadment  of  1915. 
It  is  therein  enacted  that: 

"Bailroad  corporations  must  make  and  main- 
tain a  good  and  sufficient  fence  on  either  or 
both  sides  of  their  track  and  property.  In  case 
they  do  not  make  and  maintain  such  fence.  If 
tlieir  engine  or  cars  shall  kill  or  maim  any  cat- 
tle or  otner  domestic  animals  upon  their  Hoe  of 
road  which  passes  through  or  along  the  proper- 
ty of  the  owner  thereof,  they  must  pay  to  the 
owner  of  such  cattle  or  other  domestic  animals 
a  fair  market  price  for  the  same,  unless  it  oc- 
curred through  the  neglect  or  fault  of  the  own- 
er of  the  animal  so  killed  or  maimed.   •   •   •  » 

^e  proTlsions  of  the  foregoing  section 
are  not  intended  to  be  for  the  benefit  of  the 
owners  of  stock  running  at  large,  but  the 
right  of  action  there  given  exists  only  in  fa- 
vor of  one  having  some  interest  In  land  ad- 
joining the  right  of  way  of  a  railroad.  It 
has  been  held  that  the  interest  of  a  lessee  in 
the  land  constitutes  a  snfflclent  ownership 
under  the  statute.  Walther  v.  Sierra  By. 
Co.,  141  Cal.  288,  74  Pac.  840.  And  there  are 
Intimations  that  a  licensee  in  possession  of 
land  under  a  license  from  the  owner  is  In- 
cluded in  the  benefit  of  the  statute.  McCoy 
V.  Southern  Padflc  Co.,  94  Cal.  568,  29  Pac. 
1110,  where  It  was  said  that  such  license  (in 
that  case  derived  from  lessees)  did  not  con- 
fer upon  the  licensee  any  rights  as  against 
the  railroad  company  which  the  Ucoisors 
themselves  did  not  possess;  that  he  stood  In 
the  place  of  the  lessees  and  possessed  only 
andi  litfita  a«  tbey  eonld  limn  enforced. 


In  the  present  sctlon  tt  Ifl  alleged  in  the 
complaint  that  on  the  26th  day  of  January,. 
1914,  the  plaintiff  was  the  owner  and  pos- 
sessed of  certain  horses,  and  that  said 
horsra  were  lawfully  upon  certain  described 
land,  from  which  land  tbe  horses  strayed  In 
and  upon  the  track  and  ground  occupied  by 
the  railroad.  It  is  alleged  that  the  defend- 
ant so  carelessly  and  negligently  permitted 
Its  gates  In  its  fenc«  to  remain  open  that  it 
permitted  said  horses  to  go  from  the  pasture 
of  the  plaintiff  upon  the  said  railroad  track. 
These  are  the  only  facts  alleged  which  in 
any  way  connect  the  plaintiff  with  any  own- 
ership or  right  of  occupancy  of  land  adja- 
cent to  the  railroad.  Unless  such  allegations 
can  be  construed  as  declaring  that  the  plain- 
tiff owned  the  land  or  was  In  occapoBey 
thereof  as  tenant  or  licensee.  It  must  follow 
that  t2ie  complaint  does  not  state  a  cause  of 
action.  Without  deciding  that  the  complaint 
Is  sufildent  in  this  respect,  we  will  osmme- 
Its  sufllciency  for  the  purpose  of  considering^ 
the  evidence  bearing  upon  the  supposed  Issufe 
And  we  will  here  note  that  tile  complaint 
waa  unverlfled,  and  that  all  <tf  its  allegatioDft 
are  denied. 

[2]  It  was  shown  that  there  was  a  fence- 
separating  the  railroad  rl^t  of  way  from 
the  land  described  In  the  complaint,  that 
there  was  a  gate  in  the  fence,  and  that  on 
and  befbre  the  date  of  the  killing  of  ther 
horses  they  ■  were  k^tt  by  the  lAalntlff  la 
the  field  upon  whldi  that  gate  (H>ened.  The 
plaintiff  testified  that  she  leased  the  prem- 
ises described  In  the  complaint  from  one  P. 
T.  Clark,  and  the  court  received  in  evidence- 
a  document  identified  by  the  plaintiff,  which 
was  In  terms  a  lease  of  those  premises  by 
Clark  to  her.  AU  of  the  foregoing  evidence 
was  received  over  objections  duly  made  by 
defendant's  counsel.  No  effort  was  made  by 
the  plaintiff  to  Aow  that  Clark  owned  the 
land  or  owned  any  Interest  therein,  or  that 
he  was  in  possession  of  it,  or  tliat  plaintiff 
obtained  possession  through  him.  So  far  as 
the  record  shows,  Clark  may  have  been  in 
every  respect  an  absolute  stranger  to  said 
premises  both  as  to  title  and  possession. 

There  Is  evidence  suffident  to  establlsb 
the  facts  that  the  defendant  negligently  per- 
mitted the  gate  to  remain  open,  and  that  the 
horses  strayed  from  the  field  to  the  railroad 
tracks  and  were  killed  without  any  fault  of 
the  plaintiff.  We  have  stated  the  evidence 
merely  for  the  purpose  of  considering  wheth- 
er It  Is  sufficient  to  establish  any  right  of 
the  plaintiff  In  or  to  the  land  on  which  she 
was  keeping  her  horses.  We  are  of  the  opin- 
ion that  it  Is  wholly  InsuHlcient  for  that  pur- 
pose. As  the  record  does  not  show  who  was 
the  owner  of  the  land  or  wbere  be  was  at 
any  time,  it  may  be  that  the  plaintiff's  oc- 
cupancy there  was  entirely  without  his 
knowledge  or  consent,  and  that  she  was  a 
mere  trespasser.  If  so,  the  statute  upon 
which  she  most  rely  In  Oils  case  gives  her 
no  cause  of  action  against  tin  defendant. 
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[t,  4]  With  ztfud  to  the  em»B  dalmed  In 
th«  refiual  of  lutmcttoiui  and  In  tb»  glTln^ 
«C  IsBtnicaonB  hy  the  court  to  the  Jnzr,  It 
Menu  Deceaucy  to  refer  here  to  InstrucUon 
Na  1  glren  by  the  oonrt,  ea  ftdlowa: 

'*7on  ue  inetnicted  tliat  the  lam  of  tills  state 
require  raHroada  to  maintain  fences  beride  their 
tracks,  and  if  tbey  make  a  gate  in  the  fence,  it 
is  a  part  of  the  fuice.  and  when  ttiere  is  a  road 
ecroes  their  tradi  with  a  gate  in  the  fence  across 
it,  they  are  under  the  same  duty  to  keep  it  in 
repair  when  erected  as  it  is  r^ardiog  any  other 

Eart  of  the  fence,  and  also  it  is  their  daty  to 
eep  soch  gate  closed  at  all  proper  eooasions  to 
prevent  stock  from  adjoiuini  lands  from  pass- 
ing apoa  the  right  of  way  ol  said  roadbed." 

Hie  objectlos  urged  la  that  tlie  instmc- 
tloo  Imposes  upon  the  defendant  the  abao- 
lose  duty  to  Iceep  the  gate  cloaed,  irtiereaa  in 
tect  Its  only  duty  was  to  use  reaaonable  care 
to  teep  It  closed.  In  Johnson  t.  Southern 
Padflc  Go.,  U  OaL  App;  278,  286,  1(M  Paa 
718,  716,  the  court  said: 

"Had  the  drfendant  erected  and  nudatalned 
a  good  and  sufficient  gate,  it  would  have  been 
required  only  to  exercise  reasonable  diligence 
in  keeping  the  gate  closed"— citing  and  quoting 
from  Th<xnp8on  on  Negligence,  S  2059. 

In  the  case  at  bar  no  claim  has  been  made 
that  the  gate  was  Insuffldent  or  ont  of  re- 
pair. On  the  contrary,  the  testimony  of  the 
plalntHTs  own.  wltoiaasee  yrores  that  the 
fence  was  sufficient  to  turn  stock  and  that 
the  gate  was  better  than  the  fenoe.  It  aeems 
that  the  horses  strayed  out  of  the  field  be- 
cause some  person  whose  identity  was  not 
ascertained  left  the  gate  open  on  the  after- 
noon preoedlng  the  night  when  these  horses 
were  killed.  Therefore  clearly  the  question 
for  the  Jury  to  determine  waa  as  to  whether 
the  defemdant  had  used  reasonable  diligence 
In  the  matter  of  Iceeplng  Its  gate  (^oaed. 
ThQieton  the  Instruction  as  given  was  not 
only  erroneous,  but  also  It  was  seriously 
{vejudldal  to  the  defenee. 

Ibe  Judgment  and  otdn  axa  rererMd. 

I  concur:   JAMES,  J. 

I  concor  In  the  Judgment:  SHAW,  J. 


TRACT  T.  SUMIDA.   (Civ.  1904.) 
(District  Court  of  Appeal,  Second  District.  Gal- 

ifomhu  Oct.  1».  1916.) 
1.  Justices  of  .  the  Pkacb  «!s»174(10)— Ap- 

AL— JuBISDlCnoN— AMKN  D  MttNT. 

Where,  upon  appeal  by  plaiDtitF  to  the  bu- 
pcrlor  court  from  judgment  in  action  brought 
m  justice  court  upon  a  ccmtract  to  recover 
$171,  an  amended  complaint  was  filed  wherein 
the  cause  of  action  based  on  the  contract  was 
stated  in  the  sum  of  fOOO,  upon  wliicb  Jndg- 
msat  wss  sdted,  the  superior  court  Iiad  no 
Jnilsdictioii,  since,  the  action  being  originally 
upon  a  contract  for  recovery  of  less  than  $300, 
it  bad  no  Jurisdiction  except  on  appeal,  and  the 
^ect  of  the  amendment  was  to  convert  ttie  ac- 
tion into  one  over  Khlch  the  justice  court  had 
.no  Jurisdiction,  thereby  depriving  the  superior 
court  of  its  Jurisdiction  by  appeal. 

tEd.  Note. — For  other  cases,  see  Justices  of 
fbe  Peace,  Cent.  Dig.  i  672 ;  Dec.  TUg.  «b»174 

am 


2.  AppxAL  Airn  EsBtn  «sa20— AFPmxAn 

BISDICnON— GOUBT  OF  AFFUX— JUBlKa 
COUBT  OaSEB. 

Ehroneons  assomption  <^  appellate  juris- 
diction by  the  superior  court  over  a  Justice 
court  case  for  recovery  of  less  than  $300  on  a 
contract  cannot  be  reviewed  by  appeal  to  the 
Court  of  Appeal,  since  it  has  no  appellate  ju- 
risdiction over  sneb  Justioe  court  eases. 

lEH.  Note.— For  other  cases  see  Appsal  and 
Error,  Cent.  IMg.  H  DeoTDig.  4s9» 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty; J.  A.  Allen,  Judge. 

Action  by  Marrln  O.  Tracy  against  K. 
Sumtda.  From  Judgment  for  plaintiff  in  su- 
perlor  court  upon  appeal  by  plaintiff  from 
Justice  court,  defendant  appeals.  DlamlsBeO. 

Barl  A.  Bagby  and  Famsworth  &  Mcaure, 
all  of  Vlsalia,  for  appellant  Bradley  & 
Bradl^,  of  Tlsalla,  for  reqpondent 

SHAW.  J.  This  action  waa  commenced  In 
the  Justice's  court  to  recover  a  balance  of 
$171.80  all^ECd  to  be  due  plaintiff  fr<»n  de- 
fendant for  wood  furnished  by  plalntlfl  to 
defendant  under  a  contract  so  to  do.  Defend- 
ant answered,  denying  all  the  all^tlona  of 
the  complaint,  and  also  filed  a  cross-com- 
plaint  wherein  he  asked  Judgment  against 
plaintiff.  The  case  was  tried  by  the  justice, 
who  gave  defendant  a  judgment  for  $6.85 
and  costs,  from  which  the  plaintiff  ajHEwaled 
to  the  superior  conrt  After  p^ecttng'  the 
appeal  plaintiff,  by  leave  of  court,  filed  an 
amended  otmiplalnt  In  said  action  irtiertfn 
the  cause  of  action  based  upon  tiie  contract 
was  stated  In  the  sum  of  $^.40,  for  which 
he  asked  Judgment.  Defendant  demnrred  to 
this  amended  complaint  upon  the  ground, 
among  others,  th&t  the  court  had  no  Jnxlsdlc- 
tlon  of  the  action  set  out  In  said  amended 
cmnplaint.  The  demurrer  was  overruled; 
whereupon  def»idant  filed  hla  answer,' o(m- 
sfotlng  <tf  a  general  dmlal,  and  a  cross-oom' 
plaint  upon  whlCh  be  asked  fbr  Judgment 
against  plaintiff  in  the  gum  ot  $812.46.  Trial 
was  had  by  ft  Jury  which  mtdered  a  vcvdict 
in  favor  of  plaintiff  for  $160,  and  from  the 
Judgment  eatereA  thereon  defendant  pniee- 
cutea  this  appeal. 

[1]  Clearly  the  acUoo  as  brought,  alnea  tt 
was  i^n  a  nmtract  to  recover  a  sum  of 
money  less  than  $300  (section  112,  Oode  at 
Civ.  Proa),  waa  one  over  which  the  superior 
conrt  had  no  Jurisdiction,  exc^  upon  ap- 
peal. The  effect  of  the  amendment  made  In 
the  superior  court  was  to  cmtvert  the  action 
into  one  ovw  which  the  Justices  court  had 
DO  Jurisdiction ;  hence  the  case  was  me  over 
which  the  siqwrlor  court  oonld  not,  hy  vir- 
tue of  its  appelate  powffla,  derive  Jurisdic- 
tion by  the  procedure  of  an  appeal.  In 
Heath  V.  Boblnaou,  76  7t  1S3,  68  AtL  986, 
It  Is  said: 

"An  amendment  which,  had  It  been  made  be- 
fore the  Justice,  would  have  ousted  that  court 
of  its  juzlsdiction,  •  *  *  must  consequently 
oust  the  county  court  of  its  appellate  jurisdic- 
tion upon  the  same  condition." 
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To  the  effect  that,  where  jurtodiction  of 

an  action  Is  derived  from  a  Justice's  court 
on  appeal  fn»n  a  Jud^Doent  rendered  tbeielii, 
Uu  superior  court  may  not.  by  permitting  an 
amendment  of  tbe  complaint,  aoaoire  }arl»- 
dlctton  In  excess  of  that  cA  the  Justice's  court 
from  whl(A  tbe  appeal  Is  taken,  see  Pecos  & 
N.  T.  By.  Co.  T.  Canyon  Coal  Co^  102  Tex, 
478,  119  S.  W.  294;  M.,  K.  ft  T.  By.  Co.  t. 
Hughes,  44  Tex.  Civ.  App.  436,  08  8.  W.  415; 
Rose  V.  ChrlfiUnet,  77  Ark.  582,  02  S.  W.  866 ; 
Flanagan  v.  Reltemler.  26  Ind.  App.  243,  69 
N.  ,E.  389.  In  our  opinion,  since  the  Juris- 
dl<^Qn  of  a  JnsUce  of  tbe  peace  In  an  action 
to  recover  money  upon  contract  la  limited 
to  an  amount  not  in  excess  of  (300,  the  juris- 
diction of  the  superior  court  on  ai^eal  fl*om 
a  Judgment  rendered  ther^  Is  likewise  lim- 
ited to  sudh  an  amount  In  other  words, 
the  superior  court  by  virtue  of  the  aK>e8l  ac- 
quires only  such  Jurisdiction  as  the  Justice 
of  the  peace  bad. 

t2]  Conceding,  however,  as  claimed  by  ap- 
pellant, that  the  superior  court  erred  in  its 
ruUngs  and  erroneously  assumed  jurisdic- 
tion to  try  and  render  Judgment  upon  tbe 
cause  of  action  over  which  it  had  no  Jurisdic- 
tion, nevertheless  such  rulings  cannot  be  re- 
viewed by  this  court  on  appeal  from  the 
Judgment  rendered.  Cases  of  this  character 
originating  in  Justice's  courts  cannot  be 
brought  by  appeal  to  this  court.  Williams  v. 
Mecartney,  69  Cal.  556,  11  Pac.  186 ;  Pool  v. 
Superior  Court,  2  Cal.  App.  533,  84  Pac.  53; 
Cox  V.  Southern  Pacific  Co..  2  CaL  App.  248, 
83  Pac.  290. 

We  agree  with  respondent's  contention 
that  the  appeal  should  be  dismissed ;  and  It 
Is  80  ordered. 

We  concur;  CONBEY,  P.  J. ;  JAMES>  J. 


NATIONAL  BANK  OF  BAKEBSFIELD  v. 
WILLIAMS,  State  Superintendent 
of  BastkM.    (Civ.  2042.) 

(District  Court  of  Appeal.  S«c<md  IMstriet,  Gal- 
Ubmls.  Oct  19, 1916.) 

1.  Banks  and  Banking  €=>77(5) — 8 alb  bt 

SUPEBINTENDENT      OF  BANKS— DKBI>—IH- 

PLiBD  Covenant. 
Hie  superintendent  of  banb  in  making  sale 
of  lands  or  a  bank  in  hU  charge  haviDg,  under 
Banking  Act  (St.  1909.  p.  115)1  136,  only  such 
power  as  was  given  the  order  of  court,  whit^ 
was  to  execute  a  deed  conveying  "all  the  right, 
title  and  intwest"  oi  tbe  bank  in  the  property, 
the  covenant  ordinarily  implied  from  the  word 
"grant"  in  the  deed  must  be  deemed  limited  by 
the  subject-matter  of  the  conveyance,  and  so 
DOt  one  against  die  incumbrance  of  tbe  taxea 
for  the  year,  which  were  at  the  time  a  lien  on 
tbe  property;  but  the  deed  is  to  be  construed 
as  a  conveyance  of  such  interest  as  the  bank 
hiid,  subject  to  defects  tn  title,  liens,  or  in- 
cumbrances of  whatever  nature. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  175;  Dec.  Dig.  «=>77 
(5).] 


2.  Baitkb  and  Bankino  «337T(6)— Saxjc  bt 
SnFEanrrsNDENT— "JuDicux  Sasjk." 
Sale  by  the  superintendent  of  banks,  under 
Banking  Act,  {  136,  of  property  of  a  bank,  Is  a 
Jadidal  sale,  so  that  the  doctrine  of  caveat 
emptor  applies.  It  being  on  order  of  the  court 
on  his  petition,  and  the  provision  thereof  that 
he  encute  a  deed  to  the  party  who  bad  made 
the  only  offer  being  a  sufacient  oonfirmatton  of 
the  sale. 

[Ed.  Note.— For  other  case^sse  Banks  and 
Banking  Gent  IHg.  |  176;  Dec.  Dig.  ^77 
(5). 

For  other  definitions,  ses  Words  and  Phrasea, 
First  and  Second  SeriM.  Jadiclal  Sale.] 

Appeal  from  Superior  Court,  Kern  County ; 
Howard  A.  Peairs,  Judge. 

Action  by  the  National  Bank  oiF  Bakers* 
field  against  W.  B.  Williams,  Superintendent 
of  Banks  of  the  State  of  California.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

C.  L.  Claflin,  of  Bakersfield.  for  appellant 
Hiram  W.  Johnson.  Jr..  of  San  Francisco, 
and  A.  A.  De  Ugne^  of  SacramwU^  for  t» 
apondent 

SHAW,  J.  This  Is  an  appeal  by  plaintiff 
from  a  Judgment  entered  In  favor  of  defend- 
ant  upon  the  court  sustaining  a  goieral  de- 
murrer  to  the  former's  amended  complaint 
without  leave  to  amend. 

Briefly  stated,  the  facts  so  far  as  perti- 
nent are  as  follows:  At  the  times  in  ques- 
tion the  business  and  assets  of  the  Kern  Val- 
ley Bank,  a  corporation  organized  for  the 
purpose  of  conducting  a  banking  business, 
were  in  charge  of  defendant  as  superintend- 
ent of  banks,  and  In  process  of  liquldatlotL 

In  accordance  with  section  136  of  the  bank- 
ing act  of  1909  (Stats.  1909,  p.  IIB),  which 
provides  that  "the  superintendent  of  banks 
shall  collect  all  debts  due  and  claims  belong- 
ing to  It,  and  upon  tbe  order  of  the  superior 
court  may  sell  or  compound  all  bad  or  doubt- 
ful debts,  and  on  like  order  may  sell  all  real 
and  personal  property  of  such  bank  on  such 
terms  as  the  court  shall  direct"  defendant 
filed  a  petition  in  the  superior  court  praying 
for  an  order  of  court  empowering  and  direct- 
ing him  to  sell  certain  real  estate  therein 
described  to  plaintiff  for  the  sum  of  $31,000. 
After  due  notice,  the  petition  was  heard,  at 
which  time  the  court  called  for  other  bids, 
and,  none  being  received,  the  court  "ordered, 
adjudged,  and  decreed  that  the  said  W.  B. 
Williams,  superintendent  of  banks  of  the 
state  of  California,  and  trustee  of  tbe  Kem 
Valley  Bank,  a  corporation  in  liquidation,  be 
and  he  is  hereby  authorized,  empowered,  and 
directed  to  accept  the  offer  of  said  the  Na- 
tional Bank  of  Bakersfleld  to  sell  the  prop- 
erty hereinafter  described  for  the  sum  of 
$31,000,  and  he  Is  hereby  authorized,  em- 
IKjwered  and  directed  to  execute  unto  said 
the  National  Bank  of  Bakersfield  a  deed  con- 
veying to  said  the  National  Bank  of  Bakers- 
field  all  the  right  title,  and  Interest  In  said 
Kem  Valley  Bank,  a  corporation  in  llqulda- 
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Ooa,  to  aU  tJut  cwtaln  real  ph^^y  cmu- 
aKmly  known  as  the  banking  yremiaes  of  said 
Kern  YaU^  Bank  [followed  by  description 
of  property],  iqiion  the  payment  to  said  W. 
B.  WUUams  for  and  In  b^alf  of  said  Kern 
Valley  Bank,  a  corporation  in  liquidation,  the 
som  of  $31,000."  Pursuant  to  tlUs  order  dl- 
rectins  Mm  so  to  do.  defendant  sold  anu  con- 
veyed to  the  plaintiff  all  the  right,  title,  and 
Interest  of  the  Kern  Valley  Bank  to  said  real 
estate,  which  property  at  the  time  was  sub- 
ject to  ^te,  county,  and  municipal  taxes 
(not  then  due)  for  the  then  current  year,  the 
Uen  for  whi(di  had  attached  in  March  pre- 
ceding. No  reference  to  taxes  was  made  in 
the  deed  or  In  the  order  pursuant  to  which 
it  was  made,  and,  defendant  refusing  to  pay 
them,  plaintiff,  in  order  to  protect  the  prop- 
erty from  sale  on  account  of  delinquency, 
paid  the  same  and  brought  this  action  to  re- 
cover upon  implied  covenants  contained  in 
the  deed. 

[1]  It  Is  conceded  the  superintendent  of 
banks,  In  the  absence  of  such  order,  bad  no 
power  to  make  the  sale  and  conveyance. 
Hence,  since  he  was  acting  as  an  Instrument 
of  the  court,  the  duty  of  which  was  to  direct 
the  sale  upon  such  terms  as  it  might  specify, 
the  power  of  such  agent  must  be  measured  by 
the  terms  of  the  order  under  which  he  acted. 
Looking  to  the  order,  It  appears  that  he  was 
directed  to  accept  the  offer  of  plaintiff  and 
authorized  "to  execute  unto  said  the  National 
Bank  of  Bakersfield  a  deed  conveying  *  *  « 
all  the  right,  title,  and  interest  In  said  Kern 
Valley  Bank  ♦  ♦  •  to  all  that  certain 
real  property,"  etc.  The  deed  followed  the 
language  of  the  order ;  the  words  of  transfer 
used,  however,  belQg  "grant,  bargain,  and 
seU  all  the  right,  tlUe,  and  interest"  of  the 
Kern  Valley  Bank.  While  the  use  of  the 
vord  "grant"  in  a  conveyance  ImpUea  a  cove- 
nant against  incumbrances  made  or  suffered 
by  the  grantor  (section  1113,  Civ.  Code),  and 
while  taxes  for  the  fiscal  year,  which  were 
at  the  date  of  the  grant  a  lien  upon  the 
property,  are  embraced  therein  (aicrike  v. 
Heaton,'  131  CaL  109,  63  Pac.  179,  82  Am. 
St,  Rep.  335),  nevertheless  the  covenant  im- 
plied from  the  use  of  the  term  "grant"  must 
be  deemed  limited  by  the  subject-matter  of 
the  conveyance.  The  order  of  court,  which  is 
the  measure  of  defendant's  power,  directed 
a  conveyance  only  of  such  right,  title,  and  In- 
terest as  the  grantor  had  In  the  property,  and 
the  deed  transferring  such  Interest  must  be 
construed  as  a  conveyance  of  such  interest 
subject  to  defects  in  title,  Hens,  or  Incom* 
trances  of  whatsoever  nature.  Sweet  v. 
Brown,  12  Mete.  (Mass.)  176.  4S  Am.  Dec. 
243. 

"Where  a  deed  purports  to  convey  only  the 
right,  title,  and  Interest  of  the  grsBtor,  the 
acoM  of  the  cormant  of  warrsnty  may  b« 
Unnted  by  the  subject-matter  of  tb«  coavey- 
•nee."   2  Devlin  on  Deeds,  8  931. 

{Hi  Mbreever,  we  are  of  th»  oplntoa  that 
tbe  tnmsacUoit  possesses  vrerj  elemmt  of  a 


Judicial  sale,  to  which,  it  tme,  the  doctrine 
of  caveat  emptw  applies.  Webster  v.  Ha- 
worth,  8  Cal.  21,  68  Am.  Dec  287;  Freeman 
on  Executions,  vol.  3,  i  336;  IT  Anu  *  Sag. 
Ency.  of  Law,  p.  1010. 

Appellant  claims  that,  conceding  the  sale 
and  conveyance  were  required  to  be  made 
upon  an  order  of  the  superior  court,  no  pro- 
vision Is  made  In  the  law  for  an  order  con- 
firming the  same,  and  hence  it  la  lacking  In 
one  of  the  essential  elements  of  a  jndl<4al 
sale.  In  our  opinion,  there  Is  no  merit  In 
this  contention.  It  Is  conceded  that  the  sale 
could  not  have  been  made  in  the  absence 
of  an  order  of  court.  As  appears  from  the 
record,  respondent  presented  a  petition  show- 
ing that  he  bad  received  an  offer  for  the 
pr<H>erty;  whereupon  notice  was  given  of  the 
hearing  of  the  petition,  and  at  the  hearing 
thereof  the  court  Itself  called  for  bids  there- 
on, and,  none  being  received,  directed  that 
the  sale  be  made  to  plaintiff  and  directed 
defaidant,  upon  the  payment  of  the  purchase 
price,  to  execute  a  deed  conveying  the  gran- 
tor's right,  title,  and  Interest  therein  to 
plaintiff.  The  order  its^  constituted  a  con- 
firmation of  the  sale  thus  directed  to  be 
made,  and  there  remained  nothing  to  confirm. 
In  Freeman  on  Void  Judicial  Sales,  1  1,  it  Is 
said: 

"Tbe  true  test  is  that  it  [the  sale]  most  be 
one  which  Is.  in  contemplation  of  law,  made 
by  tbe  court,  and  there  may  be  circumstances 
when  such  Ib  tbe  case,  though  there  is  no  pre- 
existing order  directing  or  anthorlziug  the  sale, 
aa  where  the  property  is  in  tbe  hands  of  a  re- 
cwTsr  appointed  by  oie  oaort  and  iivea  power 
by  law  to  make  sales  thoeoL  or  of  an  executor 
upon  whom  a  power  of  sale  u  conferred  by  the 
will,  if  the  sale  must  be  reported  to,  and  cou' 
firmed  by  tbe  court" 

A  "Judicial  sale^'  Is  defined  In  the  Ameri- 
can &  Bngllsh  Encyclopedia  of  Law,  vol.  17, 
p.  053,  as  follows: 

"A  Judicial  sale  is  a  sale  made  under  the 
process  of  a  court  having  competent  authority 
to  order  1^  by  an  officer  dnlj  appointed  and 
commisaioned  to  stil,  which  sue,  as  a  general 
rule,  becomes  absolnte  only  upon  confirmation 
by  the  court." 

Here  the  sale  was  made  by  the  court 
through  an  ofiScer  by  law  designated  In  sudi 
cases  to  make  the  conveyance  of  the  property 
when  so  ordered  by  the  court  and  upon  the 
terms  specified  therein.  It  was  made  under 
a  procedure  authorized  by  law,  and  in  sub- 
stance Is  the  same  as  that  adopted  in  effect- 
ing sales  of  pn^rty  by  receivers  of  nation- 
al banks  aa  provided  by  section  5234,  Bevised 
Statutes  of  the  United  States  (C.  S.  Ccmip. 
St.  IBIS,  1  0821)  which  transactions  are  held 
to  constitute  Judicial  sales.  Thus  in  Scha- 
berg's  £!state  v.  McDonald.  60  Neb.  40S,  83 
N.  W.  737,  It  Is  said: 

"A  sale  made  by  a  receiver  of  a  nattonal  bank 
under  an  order  of  a  court  of  competent  juris- 
diction is  a  judicial  sale." 

And  in  Re  Third  National  Bank  (D.  O.)  4 
Fed.  775,  it  is  said: 

"A  sale  by  a  receiver  of  tbe  property  of  a 
national  bank,  nnder  an  order  of  court;  in  a» 
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cordonce  with  the  prorislons  of  section  6234 
of  the  Rerlaed  Statates,  conetitDtee  a  jndicUl 
•ale.'* 

Tbe  Judgmoit  la  affirmed. 

We  ooncnr:  CONBB^£,  P.  J.;  JAMBS,  J. 


PEASE  T.  FITZGERALD  et  aL    (Civ.  1921.) 

(DiBtrict  Court  of  Appfta],  First  District,  Cali- 
fornia. Oct  25,  1016.  RehearinK  Denied 
by  Supreme  Court  Dec.  21.  1916^ 

1.  Pledges  ®s938— AseiONUSNT. 

A  pledgee  of  commercial  paper  may  asaisn 
It,  and  the  assignee  holds  it  in  the  same  capacity 
aa  the  original  pledgee,  and  may  ene  to  collect 
it  when  due. 

[Ed.  Note.— For  oth«r  eavea,  see  Pledget, 
Cent  Dig.  H  97-102;  Dec.  Dig.  <Ss»38.] 

2.  PaiNOIPJi  A.ND  AOKNT  «=3l56— Rkpbesen- 
TATioNB  OF  Agent — Wbitten  Contbact. 

One  making  a  purchase  may  not  rely  on 
the  oral  statemente  of  the  seller's  agent:  the 
contract  providing  it  frea  baaed  on  the  aeller's 
printed  statements,  and  that  no  representationa 
of  agents  not  in  accord  therewith  should  bind  it. 

[Ed.  Note.— For  other  cases,  see  Principal 
Wd^^gent,  Cent  Dig.  H  SS3-687;  Dec.  Dig. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Franklin  A.  Grif- 
fin, Judge. 

Action  by  Charles  J.  Pease  against  J.  F. 
Fitzgerald  and  others.  From  an  adverse 
Judgment,  the  named  defendant  appeals.  Af- 
firmed. 

Brlttan  ft  Bal^  and  W.  B.  Daviea,  all  of 
BCarysTllIe,  for  appelant  Botwrt  R.  Moody 
and  Edwin  L.  Forster,  both  of  San  Francisco, 
for  respondent  Pease.  Franklin  T.  Poore.  of 
San  Francisco,  for  respondent  Withoft 

BIOHABDS,  J.  This  Sa  an  appeal  from  a 
Judgmoit  In  &TOT  of  [dalntiff  in  an  action 
brought  to  reoorer  tbe  sum  of  |1.00b  and  in- 
terest alleged  to  be  due  ap<m  tbe  pnmilssory 
note  of  the  defendant  J.  F.  Fitzgerald,  and 
from  an  order  denying  said  defendants  mo- 
tion for  a  new  trial. 

The  facts  out'  of  which  the  action  arose 
were  these:  On  the  8th  day  of  Febtaary, 
1912,  the  defendant  J.  F.  Fitzgerald  executed 
and  delivered  to  the  GaUComia  Mail  Order 
House,  a  corporation,  a  promissory  note  for 
the  sum  of  (1,000  as  the  purchase  price  of 
1,000  shares  of  its  capital  stock,  for  which 
he  subscribed  on  tliat  day.  The  transaction 
was  cmiducted.  on  behalf  of  the  corporation 
by  one  Hugh  Wyaooop  as  its  agent,  .who  Is 
ollef^d  by  the  said  defendant  Fitzgerald  to 
hare  made  to  him  certain  false  and  fraudu- 
lent representations  as  to  the  assets  and 
solvency  of  the  corporation.  The  said  de- 
fondant,  however,  at  the  time  of  making  his 
said  subscription,  signed  a  memorandum  at- 
taAed  thereto  to  tbe  effect  that  bis  sub- 
scriptlrai  was  based  upon  tbe  printed  lit- 
erature and  printed  statements  of  the  cor- 


'  poratlon,  and  that  no  representations  made 
by  its  agents  not  in  accwdance  therewith 
should  be  binding  upon  the  corporation.  On 
April  20,  1012,  the  California  Mall  Ordtfr 
House  executed  and  dellvered^to  the  Amer* 
lean  National  Bank  of  San  Frandsco  its 
promissory  note  for  the  sum  of  $2,000,  and  at 
the  same  time  assigned  and  delivered  to  the 
said  bank  as  security  for  the  same  the  prom- 
issory note  of  tbe  defendant  Fitzgerald.  On 
April  30,  1912,  the  California  Mail  Order 
House  paid  to  the  bank  $1,486.^  on  account 
of  Its  note,  but  no  further  sum,  and  an  May 
11,  1912,  the  bank  indorsed  and  delivered  to 
tbe  plaintiff  and  respondent  In  this  action  the 
Fitzgerald  note.  On  May  24,  1912,  the  CaU- 
fomla  Mall  Order  House  was  adjudged  a 
bankrupt,  and  one  T.  W.  Withoft  was  ap- 
pointed trustee.  On  October  30,  1912,  tbe 
present  snlt  was  brought. 

In  his  answer  the  defendant  Fitzgerald  set 
forth  several  defenses,  chiefly  relying,  how- 
ever, both  In  his  pleading  and  at  tbe  trial, 
upon  the  defense  that  tbe  note  had  been  pro- 
cured through  the  false  and  fraudulent  rep* 
resentatlons  made  by  said  Wyncoop  at  the 
time  of  his  stock  subscription,  upon  the  dis- 
covery of  which  be  had  taken  steps  to  re- 
scind the  transaction.  Upon  the  trial  be  was 
permitted  to  testify  fully  ss  to  these  mat- 
ters. The  court  gave  Judgment  in  plaintiff's 
favor,  and  from  sudi  Judgment,  and  the  or- 
der denying  a  new  trial,  the  defendant  Fitz- 
gerald prosecutes  this  appeal. 

[1]  The  first  point  urged  by  the  appellant 
Is  that  tbe  assignment  and  transfer  of  his 
promissory  note  by  its  pledgee,  American  Na- 
tional Bank,  to  the  plaintiff,  was  illegal  and 
void,  for  the  alleged  reason  that  a  pledgee  of 
commercial  paper  has  no  right  to  sell  the' 
same,  but  must  collect  tbe  amount  due  there- 
on at  maturity,  and  apply  the  proceeds  to 
tbe  payment  of  the  princUml  debt  What- 
ever may  be  the  role  in  other  Jurtsdicttone 
from  which  the  sibilant  draws  for  antbor- 
Ity  supporting  his  contention,  Qie  rule  la  .well 
settled  in  this  state  that  a  pledgee  of  com- 
mercial paper  may  assign  and  deliver  tbe 
same,  and  in  tbe  event  oi  such  transfer  the 
assignee  holds  the  same  in  the  same  capac- 
ity as  tlie  original  pledgee,  and  may  bring 
suit  to  collect  the  collateral  note  when  due. 
Cushlng  v.  Building  As8*n,  165  Gal.  781,  134 
Pac.  324;  Brittan  v.  Oakland  Bank  of  Sav- 
ings, 124  Cal  282,  67  Pac.  84,  71  Am.  St.  Rep^ 
58;  WUllams  r.  Ashe,  111  Cal.  180^  43  PacL 
595 ;  Dewey  v.  Bowman,  8  Cat  146. 

The  appellant  in  his  dosing  brief  hrnla 
practically  admits  that  this  Is  the  settled  rule 
in  this  state,  but  urges  that  in  the  event  of 
such  transfer  the  assignee  takes  tbe  note 
subject  to  all  of  the  defenses  which  the  mak- 
er might  have  ui^ed  against  the  original 
payee.  It  is  not  necessary,  however,  to  dis- 
cuss or  decide  this  point,  for  the  record  dis- 
closes that  the  appellant  was  permitted  upon 
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tbe  trial  of  tibe  csuse  to  fully  pteeent  his  de- 
(enaea  to  tbe  sote,  and  that  the  court  found 
ttat  neither  of  tiw  two  chief  defenses  to 
tt»  payment  of  the  obligation  was  sufficient- 
ly made  out  We  tblnk  tbe  evidence  aufll- 
doitly  Buataina  the  finding  of  the  court  In 
that  regard. 

[21  The  defendant  was  sot  entitled  to  re- 
ly on  the  oral  statements  of  the  agent,  Wyn- 
coop,  In  the  face  of  his  own  express  written 
agreement  that  only  the  printed  statements 
of  the  corporation  were  to  be  regarded  in 
making  snbecrlptlona  to  Its  stock.  The  effort 
of  the  amwllant  to  rescind  his  agreement 
after  bis  discovery  that  Wyncoop's  state- 
ments wen  falsa  waa  clearly  not  suffldently 
carried  into  ^fect  to  .work  a  readsidon  of 
tala  agreement  or  furnish  a  defense  to  the 
payment  of  hla  note. 

We  discover  no  error  in  tbe  record  before 
ns. 

Judgment  and  order  affirmed. 

We  concur:  &E1NN0N,  P.  J.;  KEBBI- 
GAN,  J. 


VBAQNIZAN  v.  SAVINGS  UNION  BANK  ft 
TRUST  CO.   (Olv.  1024.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia. Oct  19,  1916.  Rehearing  Denied 
by  Sapreme  Court  Dee.  18,  1916.) 

1.  Abateuent  and  Revival  ^=952  —  Chab- 

AOTEB  or  AOTtOK— Ton  AND  CONTRACT. 

Zhoagb.  if  an  action  arises  out  of  tort  alone, 
It  abates  with  tbe  death  of  the  wrongdoer,  yet, 
if  TirtQallv  founded  upon  contrast,  thoogh 
nominally  in  tort,  It  surTires  against  the  tort- 
feasOT*8  legal  represcntativea. 

[Bd.  Note.— For  other  eases,  see  Abatement 
and  ReTival,  Gent  Dig.  »  248^294;  Dea  Dig. 
«=»52.1 

2.  Abatement  and  Revival  &=>55(3)— Chab- 
AOTBB  OP  Action— ToBT  and  Contract. 

Where  a  wife  sued  for  divorce,  alleging 
good  cense,  and  was  therefore  entitled  under 
Olv.  Code,  f  146,  subsec.  2,  to  one-baU  of  the 
commnnity  property  at  least,  but  settled  with 
the  husband  for  less  tban  that  amount  on  his 
false  and  fraudulent  representations  that  he 
had  a  lesser  amount  of  property  tiian  he  did 
have,  her  action  for  the  fraud  did  not  abate  on 
his  death,  bnt  A9  eoold  recover  from  the  ex- 
ecutor. 

[£d.  Note.— For  other  caees,  see  Abatement 
and  Revival,  Cent  Dig.  iS  257,  2S8,  274-276; 
Dee.  Dig.  «=»S5{S>.] 

S.  DiVOBCE  «3»171--JinKlHSaTT— CoNOLUEnVK- 

NBss— Res  Judicata— Mattebs  Conoluded. 
In  such  case,  the  division  of  property  in 
the  divorce  case  having  been  reached  by  stipu- 
la^on,  the  decree  of  i&vorce  was  not  res  judi- 
cata of  the  wife's  rights  In  the  property. 

[Bd.  Note.— For  other  eases,  see  Divorce, 
Cent  Dig.  U  554-^;  Dec.  Dig.  ^171.] 

4.  ExECUTOBS  and  Adhinistbatobs  $=>443(3) 
—Actio  Na— Pleadingh-Stutic  ienct. 
An  alienation  in  an  action  against  an  execu- 
tor tluit  tetters  testamentary  were  duly  issued 
to  the  executor,  who  then  duly  qualified  and 
acted  as  eucb,  is  not  objectionable  as  a  mere 
conclusion  of  law.  in  tbe  absence  of  spedal  de- 
murrer, e^cUUy  where  admitted  la  tbe  an- 


swer, thus  cenderiog  allegation  of  more  specific 

facts  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Adminstrators,  Cent.  Dig.  U  ISOO.  1842- 
18461  Dec.  Dig.  «ss>44S(8).r 
J5.  PBAiro  «=>0— False  RepkbsentUtions— 

Necessitt  or  Coumunicatxon. 
Where,  in  an  action  for  divorce,  a  husband 
took  false  oath  that  he  bad  only  a  certain 
amount  of  property,  and  further  ureed  hie  wife 
through  his  son  to  mafte  a  eetuement  tbe 
representations  as  to  tbe  amount  of  property, 
though  not  actoaUy  made  and  addressed  to  the 
wife,  were  yet  sufficient  ba^  for  an  action  fOr 
deceit 

[Sd.  Note.— For  othw  cases,  see  Fraud,  Cent 
iMg.  1  8;  Dec.  Dig.  «ss>9.1 

Appeal  from  Superior  Court,  City  and 
County  of  San  Prandaco;  Sifarcel  B.  Cerf, 
Judge. 

Suit  by  Augusta  Vragnlzairagalnst  the  Sav- 
ings Union  Bank  ft  Tmst  Company,  as  execu- 
tor of  one  Yragnizan,  deceased.  Judgment 
for  plaintiff,  and  defoidant  appeals.  Affirm- 
ed. 

Plllsbury,  Hedlscm  &  Sutro  and  FeUx  T. 
Smith,  all  of  San  Francisco,  for  appellant 
Arthur  H.  Barendt,  of  San  Francisco,  t&c  re- 
spondent 

KERRIGAN,  J.  This  la  an  action  based  on 
a  claim  presented  against  the  estate  of  tiie 
decedent  for  approximately  ?e,000,  of  which 
sum  the  platutlfl  alleges  she  was  defrauded 
in  a  settlement  of  property  rights  had  be- 
tween herself  and  the  decedent  during  the 
pendency  of  a  suit  for  divorce  in  which  they 
were  the  parties.  Plaintiff  obtained  Judg- 
ment, and  the  defendant  appeals. 

After  the  plaintiff  and  the  decedent  had 
been  married  and  living  together  as  husband 
and  wife  for  a  period  of  about  30  years  the 
decedent  on  September  11, 1908,  culminated  a 
long  course  of  cruel  treatment  of  the  plaintiff 
by  threatening  to  kill  her  and  by  driving  her 
and  their  ctiildren  from  home.  The  next  day, 
in  anticipation  of  a  divorce  proceeding  being 
brought  against  him  by  Ills  wife,  be  witbdrew 
from  two  savings  banks,  where  be  had  on  de- 
posit COTimunlty  funds  to  the  amount  of  flO,* 
100^  tbe  sum  of  $6,000,  and  placed  the  same 
In  a  aafe  deposit  box  which  he  rented  that 
day.  A  few  days  thereafter  tbe  plaintiff 
commoiced  an  action  against  decedent  for  di- 
vorce on  the  ground  of  extreme  crudty.  In 
a  counter  affidavit  ujion  a  motion  fOr  counsel 
fees,  costs,  and  allmcHiy,  as  well  as  In  hla  vert- 
fled  answer  to  the  platntlfTs  complaint  and 
by  testimony  in  open  court,  the  decedent  rep- 
resented that  the  only  money  he  had  was  the 
$4,100  remaining  on  deposit  In  the  said  sav- 
ings banks.  He  also  represented  in  bis  affi- 
davit, answer,  and  oral  testimony  that  a  part- 
nership In  which  he  liad  been  theretofore  in- 
terested bad  been  dissolved,  and  that  he  was 
no  longer  interested  in  tliat  business,  whereas 
it  was  admitted  at  the  trial  of  tbe  present  ac- 
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tton  tb&t  such  r^resentatloDs  were  nntrne, 
and  tbat  In  fact  hts  partnership  In  such  busi- 
ness continued  to  the  time  of  his  death,  and 
It  was  also  stlpalated  by  the  parties  to  this 
action  that  during  all  the  time  between  the 
commencement  of  said  proceeding  in  divorce 
and  Ms  decease  he  was  In  receipt  from  the 
partnership  of  a  net  Income  of  $40  per  month. 
On  the  12th  day  of  April,  1900,  the  plaintUT. 
bdlering  these  representations  of  the  deced- 
ent, entwed  into  an  agreement  of  settlement 
of  their  property  rights  with  him,  under  the 
terms  of  whi(4L  they  divided  equally  all  the 
money  whldi  he  had  on  d^slt  at  the  time  In 
the  savings  banks  above  mentioned,  viz.  $4,- 
100.  At  about  three  mcmths  after  the  making 
of  this  coiltract  the  decedent  redeposited  the 
96,000  with  an  additional  $900  In  the  banks 
from  whldi  the  $6,000  had  been  withdrawn. 
The  decedent  by  the  terms  of  his  will  left  $6 
to  each  of  bis  two  diUdren.  He  was  of  a  se- 
cretive nature,  and  consequently  the  plalntlfC 
knew  little  concerning  his  baslness  affairs. 
Plaintiff  herself  is  unable  to  read  or  write  the 
English  language,  and  for  years  has  suffered 
from  an  Incurable  deafness.  In  her  com- 
plaint, among  (rt:her  things,  she  alleges  that 
she  was  Induced  to  enter  into  the  agreement 
of  settlement  by  the  fraudulent  mlsrepresen. 
tatlons  of  the  decedent;  that  she  did  not 
learn  the  falsity  of  his  representations  until 
shortly  after  his  death ;  that  If  she  bad 
known  the  facta  with  reference  to  the  proper- 
ty owned  by  the  decedent  at  the  time  of  the 
agi^ment  she  would  not  have  accepted  the 
property  delivered  to  her  in  settlement  of  her 
property  rights.  In  her  prayer  she  asks  judg- 
ment for  one-half  of  the  value  of  the  property 
concealed  from  her  by  decedent 

[1]  In  support  of  the  appeal  the  defendant 
claims  that  this  is  an  action  based  on  fraud 
and  deceit,  and  that  therefore  it  abated  with 
the  death  of  the  decedoit  It  is  sometimes 
said  that  at  common  law  all  causes  of  action 
ex  contractu  survive,  whereas  all  those  based 
on  tort  die  with  the  person.  But  neither  ot 
these  statements  Is  strictly  accurate.  As  to 
the  formw,  for  example,  a  breach  of  promise 
of  marriage  is  an  action  arising  ex  contractu; 
yet  It  does  not  survive.  Nor  do  all  actions 
in  tort  die  with  the  person.  The  true  test  Is 
not  so  much  the  form  of  the  action  as  the  na- 
ture  of  the  cause  of  action.  When  the  action 
arises  out  of  a  tort,  unconnected  with  con- 
tract, and  which  affects  the  person  only,  and 
not  the  estate — such  as  assault  and  battery, 
false  Imprisonment,  malicloius  prosecution,, 
personal  injuries — the  action  is  purely  per- 
sonal, and  abates  with  the  death  of  the 
wrongdoer.  But  when  the  action  Is  virtually 
founded  upon  contract,  though  nominally  In 
tort,  it  survives  against  the  tort-feasor's  legal 
representatives.  1  Cyc.  60 ;  1  O.  J.  340,  362 ;  1 
R.  C.  L.  22;  Lee  v.  Hill,  87  Va.  497,  12  S.  B. 
1052,  24  Am.  St  Rep.  666;  Payne's  Appeal, 
etc.,  SG  Ooim.  897,82Att.948,83UB.A.418, 


48  Am.  St.  Rep.  21S.  And  In  thte  case  of  a 
tort  resulting  In  the  wrongful  acquisition  tit 
personal  property,  the  law  imposing  on  the 
wrongdoer  the  duty  of  returning  that  prop- 
j  erty  to  the  owner,  the  obligation  at  common 
law  might  be  treated  as  quasi  eontractnal, 
and  the  neglect  to  perform  it  a  breach  of  anch 
contract.  In  whi<di  case  the  damage  resnltin^ 
ftom  the  tort  Is  substantially  the  value  of  the 
property,  and  the  damage  resulting  from  the 
breach  of  contract  Is  measured  substantially 
In  the  same  way,  Bimllaily.  in  determlnliv 
the  question  of  survival  at  common  law  the 
substantial  cause  of  action  might  propel  be 
treated  as  founded  In  contract  1  R.  0.  Ii.  21. 

[2]  In  the  present  case,  it  appearing  from 
the  all^atlons  of  the  complaint  that  the 
plaintiff  was  entitled  to  a  divorce  from  the 
decedent  on  the  ground  of  extreme  cruelty, 
she  was  entitled  at  the  very  least  to  one>half 
the  community  property  (Civil  Code,  {  146; 
Gorman  v.  Gorman,  134  Cal.  378,  66  Pac.  313) ; 
and  she  settled  with  her  husband  apparently 
on  the  theory  that  she  was  receiving  one-half 
of  the  community  personal  property,  ahd  that 
the  agreement  of  settlement  recognized  this 
right  Later,  and  after  his  death,  on  dis- 
covering that  she  had  t>een  deceived  as  to 
the  amoont  of  money  decedent  bad  on  hand 
at  the  time  cl  the  settlemrat,  she  promptly 
commenced  this  action  to  recover  one-half  of 
thepn^erty  wbldideoedaitlULd  thus  conceal- 
ed  from  her.  Sudi  an  action  is  not  purely  a 
personal  actlcm  for  tort.  It  may  be  treated 
under  the  authorities  as  founded  upon  con- 
tract ;  and  certainly  It  is  In  the  nature  of  an 
action  for  the  recovery  of  an  Interest  in  prop- 
erty. If  one  believes  a  false  statement  of 
another,  and  such  false  statement  Is  the  di- 
rect means  of  obtaining  the  property  of  such 
person,  there  Is  a  legal  injury  to  the  rights 
of  property,  and  the  owner  has  an  action  for 
the  property  or  its  value  based  on  the  fraud, 
and  also  in  some  Jurisdictions  on  the  Implied 
contract  to  return  the  property  or  the  pro- 
ceeds thereof,  which  legally  or  equitably  be- 
long to  the  original  owner.  In  the  case  at 
bar  the  plaintiff  at  the  time  of  Hettlement 
was  entitled  to  at  least  one-half  of  the  com- 
munity property,  and  If  the  divorce  proceed- 
ing had  Included  an  adjudication  of  pn^ 
erty  rights  the  court  oould  not  have  awarded 
her  less  (Gorman  v.  Gorman,  supraj  but,  be- 
lieving a  fiilse  Btat^nent  <tf  (he  decedent  as  to 
how  much  community  pn^>erty  there  was, 
and  receiving  by  agreement  with  her  husband 
one-half  thereof,  she  took  less  than  she  vrould 
have  been  entitled  to  receive  under  an  adjudi- 
cation by  the  court.  Accordingly  it  would 
appear  that  she  has  been  Injured  in  a  right 
of  property,  and  has  an  action  to  recow  tiie 
amount  of  which  she  was  defrauded. 

In  Henderson  v.  fi^ishall,  64  Fed.  320,  4  O. 
0.  A.  S57,  the  foots  constltated  an  acUon  for 
damages  for  false  representations  concerning 
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real  ptopotr.  and  to  flM  coDtSDtlfln  tbat  the 
cause  of  action  did  not  snrrlre  the  daatb  ot 
tbe  plaintiff  tiie  cmut  said: 

"lUbtre  may  be  flome  question  si  to  the  aar- 
viral  of  a  mng  in  actioD  ariatu^  oat  of  a  per- 
ianal injur;,  bat  tbe  thinx  in  action  In  tbia  cane 
arises  out  of  the  violation  of  a  right  of  property, 
which,  by  the  express  langoace  of  section  954 
of  the  GlTil  Code  (of  OaHforma].  panes  to  Uie 
persMial  repreaeDtatives  of  tbe  deceased,  for 
that  section  provides  that  "a  thing  in  action, 
aridng  out  of  a  violation  of  a  right  of  proper- 
ty, or  out  of  an  obHcation,"  and  "may  b«  trans- 
ferred by  the  owner/*  Upon  hia  daatb  it  "pass- 
es to  hia  personal  repreaentatiTeB. 

And  it  neoessarlly  f<^ows  that.  If  Uie 
thing  in  action  would  pass  to  the  legal  r^ 
rMentatlres  of  plaintiff  on  her  death,  it 
would  snrrlre  the  death  of  the  defendant 
The  conrt  further  said: 

"The  wrong  which  it  tbe  aubject  of  the  ac- 
tion was  not  merely  a  personal  injury  iumct- 
ed  upon  the  decedent,  and  the  damages  claimed 
the  measure  of  her  bodily  or  mental  suffering, 
but  the  wrong  was  to  tbe  estate  of  the  orig- 
inal plaintilf,  whereby  it  became  diminished  la 
value." 

Here  the  oooct  Quotes  from  Fomeroy'a 
Kcmedles  and  Bemedlal  BlgUtB,  |  147.  M 
follows: 

"It  is  n»w  the  general  American  doctrine  that 
all  causes  of  action  arising  from  torts  to 

Eroperty.  real  or  personal— injuries  to  the  es- 
ite  by  which  Ite  value  is  dimlniahed-^o  snr- 
vive  aod  go  to  the  administrator  or  executor 
as  asaeta  m  bis  bands." 

In  the  case  of  Fox  r.  Hale  *  Norcross  S. 
B[.  Co.,  108  Oal.  476,  41  Piic.  828.  the  de- 
fendants were  charged  with  a  conspiracy  to 
defraud  a  mining  company  In  which  the 
plaintiff  was  a  stockholder,  and  one  of  the  de- 
f^dants  died  after  judgment  against  him, 
but  before  tbe  entry  thereof;  and  on  the  snb- 
ject  ot  the  abatement  of  tbe  action  with 
the  death  of  that  defendant  the  court  said: 

"The  right  of  the  plaintiff  to  'maintain'  the 
action  against  the  executors  of  Hobart  is  fully 
recognized  by  section  1SS4  of  the  Code '  of 
CSvil  Procedure.  See,  also,  Coleman  v.  Wood- 
worth,  28  Cal.  667.    It  falls  within  the  rule 

g'ven  by  Lord  Mansfield  in  Hambly  v.  TroutC, 
owp.  371:  'Where  the  property  Is  acquired 
which  benefits  the  testator,  there  an  action  for 
tbe  value  of  the  property  shall  snrvive  against 
the  executor.*  '* 

See,  also.  Shiela  t.  Nathan,  12  CaL  App. 
604,  108  Pac.  84,  which  la  a  case  tery  sim- 
ilar In  its  facts  to  this  case,  except  that  there 
the  contract  of  settlement  Itself  expressly 
provided  that  tbe  plaintiff  should  receive 
one-ialf  of  the  community  property,  which 
provision  of  the  contract  having  been  brok- 
en, if  was  held  that  an  acUon  for  danutgn 
for  the  breach  would  lie. 

131  Passing  to  the  next  question,  it  mnst 
be  held,  we  think,  that  the  decree  in  the  suit 
for  divorce  of  Vragnizan  v.  Vragnlzan  Is  not 
a  bar  to  this  action.  The  plradings  in  that 
ease  placed  In  issue  the  question  of  the  prop- 
erty rights  of  the  pnrtlea,  but  thereafter  the 
plaintiff  and  defendant,  as  the  Code  permit- 
ted them,  withdrew  that  question  from  Qte 
ctnuldermtlon  of  tbe  court,  and  prior  to  the 
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entry  (tf  tbe  decree  made  tbe  agrecament  x^n 
wfaleb  this  aoUon  la  founded.  Tbe  plaintiff 
t^urefore  is  not  estopped  by  tbe  decree  in  the 
divorce  procoediog  from  naintainlng  this  ac- 
tion. That  decree  Is  flnal,  it  is  true,  as  to  ev- 
ery point  which  either  expressly  or  hy  impll- 
eation  was  in  issue  and  the  decision  of  which 
Is  essential  to  support  the  Judgment;  but  the 
decree  In  this  instance  dealt  only  with  the 
status  of  the  parties ;  and  certabily  no  ded* 
slon  with  respect  to  their  property  rights  was 
essential  to  sustain  such  a  decree.  1  Free- 
man on  Judgments,  466, 468 ;  Senter  v,  Senter, 
70  CaL  619,  625.  11  Pac.  782;  Ooats  r.  Coats, 
160  Cal.  671,  670.  118  Pac.  441.  86  I*.  B.  A. 
(N.  8.)  844 :  Tabler  v.  Pererlll,  4  GaX  App. 
671.  079,  68  Pac.  «»4;  In  re  Box^k.  112 
CaL  887.  S97,  44  Fac.  784. 

[4]  Defendant  ccnsplidna  that  the  allega- 
tion la  tbe  complaint  that  cm  tba  Btti  daj  of 
Jams,  1918.  letters  testamentary  were  dnly 
and  regularly  Issued  to  the  defendant  exec- 
utor, who  has  ever  since  and  now  Is  Qie  dnly 
qnanflad  and  aoClng  exeeohor  M  tha  vsa  In 
the  estate  of  said  Vragnlsan,  deceased,  Is  a 
mere  condBsImi  of  law,  and  tiiat  the  e<»i- 
plolnt  therefore  most  be  held  taunifBclait 
We  tblnk  this  allegation  ot  tbe  offldal  capac- 
ity ot  tbe  defandant  sulDclent  in  tiie  abeoue 
of  a  special  demurrer.  Aloreover,  the  alle- 
gation Is  admitted  in  the  answer,  which  Is 
in  effect  a  stlpnlatlon  of  the  fact;  and  this 
rendered  the  allegation  of  more  specific  facts 
unnecessary,  Collins  v.  O'taverty,  136  CaL 
81.  68  Pac  327.  See,  also,  S.  F.,  etc..  lAnd 
Co.  V.  Hartung,  138  Oal.  223,  71  Pac.  837. 

[6]  Defendant  also  contends  that  the  com- 
plaint falls  to  abtm  that  tbe  representations 
upon  which  the  plaintiff  relies  were  address- 
ed to  her.  and  therefore  It  is  argued  that 
they  cannot  be  tbe  basis  of  an  action  for 
deceit  In  the  main  the  complaint  depends 
upon  statements  made  by  tbe  decedent,  as 
before  stated,  in  his  oral  testimony  and  in 
hia  affidavit  and  verified  answer,  and  thei^ 
fore  were  not  made  directly  to  her;  but  It 
Is  reasonable  to  aemime  that  they  were  made 
with  the  Intention  of  deceiving  her,  and  she, 
believing  these  representations,  was  Induced 
thereby  to  make  a  settlement  with  the  de- 
cedent for  less  than  She  otherwise  would  have 
accepted,  and  certainly  for  less  than  she  was 
entitled  to;  the  property  being  community 
property,  and  the  decedent  having  treated 
ha  vUb  extrttse  cmelty.  Under  these  dr- 
cumstaaces  how  can  It  be  snoceasfuUy  as- 
serted that  tbe  representations  np<m  whldi 
die  acted  were  not  addxeased  to  bar?  How- 
ever this  may  be.  It  Is  alleged  In  tbe  oon- 
plalnt  In  so  many  words: 

*^Bt  sold  deeedent  repeatedly  communicat- 
ed with  plaintiff  through  their  son,  and  urged 
her  to  maKe  a  settlement  of  tbdr  property  rights, 
and  stated  tbat  he  bad  no  other  money  save 
and  except  the  sum  of  $4,100  in  tbe  two  sav- 
ings banks,  and  that,  if  plaintiff  would  agree  to 
make  a  settlement  of  their  property  riuts,  he 
would  i^ve  her  one-half  of  aaia  numtj,  eta 
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It  la  farther  ai^ed  that,  ho  far  aa  the 
plaintiff  dreads  upon  affldavltB  and  state> 
menta  made  by  the  decedent  in  court,  they 
are  privileged,  and  cannot  be  made  the 
foondation  of  an  action  of  deceit,  and  that 
it  Is  not  alleged  in  the  complaint  that  dece- 
dent, by  hlB  representatlcms  In  the  former 
action,  Intended  to  Induce  any  action  oa  the 
part  of  the  plaintiff.  It  la  further  contended 
that  nowhere  is  it  alleged  in  the  complaint 
that  the  testator  had  any  reaaw  to  believe 
that  the  representations  made  by  hkn  were 
false.  We  think  these  and  other  points  made 
by  the  defendant  cannot  be  seriously  urged, 
and  It  Is  not  necessary  to  spedflcaUy  dis- 
cuss them. 

For  the  reasons  heretofore  stated,  the  JucUc- 
ment  is  affirmed. 


We  concnr: 
ABDS,  J. 


LIONNON,  P.  J.;  RICH- 


BTAXa  ex  reL  S%BZS)8I/ffiBBiN«  Austro-Hmi- 
gariui  Consul,  v.  NINTH  JUDICIAL 
DIST.  COUfiT  OF  NEVADA  IN  AND 
FOR  WHITB  FIND  GOUNTT  et  al.  (No. 
2241.) 

<Supreme  Court  of  Nevada.    Dec.  16,  1916.) 

1.  Mandauub  «=>4(4)— Beuidt  bt  Afpeai^ 

REPUSinO  KbUOVAL  of  AniaHIBTKATOB. 

Where  a  petition  was  presoited  in  the  dis^ 
trict  court  fur  removal  of  an  administrator, 
setting  up  his  alleged  wrongful  acts,  and,  after 
hearing  both  petitioner  and  respondent,  decisloo 
was  rendered  d^^mi wring  tin  petitioa,  such  ac- 
tion was  not  reviewable  by  mandamus,  since 
the  court  exercised  jurisdiction  and  discretion 
in  hearing  and  deciding  the  case  and  petitioner 
bad  a  plain,  speedy,  and  adeciuate  remedy  at 
law  by  appeal  from  sudi  decision  under  Rev. 
Laws,  (  tlll2,  providing  for  appeal  from  de- 
cisions in  probate  matters. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  H.  16 ;  Dec  Dig-  «=»4(4).] 

2.  Mandauds  «»28— Fitnctzoit  or  Wbit. 

Mandamus  will  lie  to  compel  a  certain  pre- 
scribed duty  to  be  assumed  by  a  tribunal,  board, 
or, officer,  out  wiU  not  operate  beyond  a  point 
where  that  tribunal,  board,  or  officer  has  the 
right  to  exercise  discretion. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  S  64 ;  Dec.  Dig.  'S=>28.i 

8.  Mandamus  «=>4(1),  26— Scopb  —  Behedt 

BT  Wbit  of  Ebbob. 
Writ  of  mandamus  will  not  assume  the  fune. 
tion  of  a  writ  of  error,  nor  will  it  serve  to  re- 
quire an  inferior  tribunal  to  act  in  any  partic- 
ular manner  or  to  enter  any  particular  Judg- 
ment or  order. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  II  8.  U*  17-1».  Dec  Dig.  «s» 
4a).  26.r 

Original  proceedfaiK  In  mandamna  by  the 
State,  on  the  relatton  of  F.  Freyesleben, 
Austro-Hnngarlan  Consnl,  against  the  Ninth 
Judicial  IMstrict  Court  in  and  for  the  county 
of  White  Pine  and  another.   Writ  denied. 

Albert  Gallatin  Breeland,  of  Bene,  for  re- 
lator. Q.  F,  Boreman  and  Anthony  Jvrl^. 
both  of  Ely,  for  respondent. 


McCARRAN.  J.   This  U  an  oc^nal  pro* 

ceed'lng  in  mandamos. 

On  November  22,  1811,  one  A.  B.  Witchery 
of  Ely,  White  Pine  county,  Nev.,  was  ap> 
pointed  administrator  of  the  estate  of  Thom- 
as Odolorlch,  deceased.  Subsequently,  pro- 
ceedings were  Instituted  In  the  lower  court, 
by  and  through  the  representatives  of  the 
Austro-Hungarlan  consul,  for  the  removal 
of  the  administrator  theretofore  appointed, 
and  for  the  appointment  of  J.  B.  Dixon,  Esq. 

The  petition  presented  in  the  lower  court 
for  the  removal  of  the  administrator  sets  up, 
among  other  things,  the  assumption  of  con- 
trol by  A.  B.  Wltcher  as  administrator  of  the 
estate  of  Thomas  Odolovlch,  deceased;  the 
filing  by  the  administrator  of  an  inventory 
and  appraisement  of  the  {Property  and  ef- 
fects belonging  to  the  estate;  and  certain 
other  acts  on  the  part  of  the  administrator, 
such  as  a  compromise  settlement  with  the 
Giroux  Consolidated  Mining  Company  for 
the  death  of  the  deceased,  the  sale  and  dis- 
position of  certain  property  by  the  adminis- 
trator, alleging  in  this  respect  failure  on 
the  part  of  the  administrator  to  properly  or 
legally  conduct  such  sale  and  failure  to  make 
proper  accounting  for  the  proceeds  thereof. 
Tlie  petition  further  relates  failure  on  tlie 
part  of  the  administrator  to  proi>erly  save 
and  preserve  prc4>erty  and  effects  of  the 
estate. 

The  administrator,  being  dted  to  ai^^ear 
and  show  cause  why  his  letters  should  not 
be  revoked,  responded  by  answer.  On  the 
hearing  by  the  lower  court,  evidence  was 
offered  pro  and  con  the  several  matters 
raised  by  the  petition;  and  after  the  sub- 
mission of  the  matter,  an  order  was  made, 
which  we  find  in  the  following  words: 

"In  view  of  the  authorities  dted  and  the 
showing  made  at  the  hrartng,  the  iwtitlon  for  a 
dismissal  of  the  administrator,  A.  B.  Witeher, 
will  be  denied,  and  the  petition  dismissed,  with 
costs  against  petitioners,  and  it  Is  so  ordered." 

PeUtioner  In  the  lower  court  comes  here 
by  original  proceedings  In  mandamus,  pray- 
ing that  the  writ  issue  commanding  the  dis- 
trict court: 

"(1)  To  vacate  the  order  of  said  court  deny- 
ing and  dismissing  the  relator's  petition  for 
tbe  removal  of  the  administrator,  to  restore  the 
petition  on  the  calaidar  in  said  court  for  fur- 
ther proceedings,  and  to  allow  the  appearance 
of  the  said  Austro-Hungarian  consnl  on  behalf 
of  said  alleged  heirs,  and  to  dedde  said  matter 
upon  its  merits. 

"(2)  To  vacate  the  order  of  said  court  refus- 
ing and  disallowing  the  application  of  said  con- 
sul for  a  continuance  of  the  bearing  upon  the 
account  of  tbe  administrator  and  retosina:  coun- 
sel additional  time  In  which  to  file  exceptions 
to  the  account. 

"(8)  To  vacate  the  order  of  said  district  court 
approving  the  amount  of  the  account  of  tbe 
administrator  and  to  declare  that  said  account 
be  declared  open  for  filing-  objecUonf*.  and  that 
the  consnl  be  allowH  to  appear  therein  and  be 
allowed  a  reasonable  time  to  prepare  and  flte 
objecUons  to  aaid  account" 

The  right  of  petitioner  to  a  writ  of  man- 
damus is  challenged  by  respondent,  upon  the 
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gmnd  that  tka  matter  «u  regularly  heard 
and  determined  by  the  lower  court,  and 
tbereCoxe  mandamus  will  not  lie  to  review 
tbe  pvoeeedlneB;  farther,  that  petitioner 
here  has  a  plain,  speedy,  and  adequate  reon- 
edy  In  the  or^nary  course  of  law. 

In  the  cam  of  Flc^d  t.  District  Oonrt,  86 
Ncr.  862, 186  Ptie.  023,  we  said: 

"In  a  case  where  the  district '  court  takes 
Jarisdiotloii  and  acts,  its  acts  will  not  be  sabject 
to  reriaw  by  a  wnt  of  mandate,  but  where 
such  tribuaal  refuses  to  talce  jurisdictioD  at 
all,  when  b;  law  It  ought  to  do  so,  or  where 
baTinr  obtained  jurisdiction  it  refuses  to  pro- 
ceed UL  Its  exercise,  mondamas  Is  tbs  proper 
remedy.  Errors  committed  in  the  exercise  of 
judicial  discretion  cnnnot  be  made  the  subject 
of  review,  nor  can  .they  be  corrected  by  a  writ 
of  mandamus,  bnt  where  a  district  coart  errone- 
ously decides  that  it  has  no  jurisdiction,  the 
writ  of  mandamus  is  the  proper  remedy  to 
compel  that  tribnnal  to  do  uat  which  the  law 
inescribes  It  should  do— a«ume  JnrlsdletiQn  and 
proceed  with  the  cause." 

In  the  light  of  this  rule,  we  review  the 
record  as  it  Is  before  us  In  the  petition.  We 
And  an  application  to  revoke  letters  of  ad- 
mlnlstratloa  Under  this  appUcatlon,  evi- 
dence parole  and  documentary  was  Intro- 
duced, entertained,  and  considered  by  the 
tower  court.  Both  petitioner,  as  representa- 
tive of  the  foreign  consul,  and  the  adminis- 
trator theretofore  appointed  In  the  matter 
of  the  estate  offered  and  had  Introduced 
evidence  In  support  of  their  respective  con- 
tentions. At  the  conclusion  of  the  proceed- 
ings the  matter  was  submitted  to  the  lower 
court  and  was  by  the  Judge  of  that  court 
taken  under  consideration  and  advisement. 
Later  a  decision  was  arrived  at  and  rendered 
by  the  judge  of  the  lower  court,  which 
decision  is  concluded  In  the  language  here- 
tofore quoted. 

Cases  such  as  the  one  at  bar  are  to  be  dis- 
tinguished from  those  presenting  a  record 
Which  clearly  shows  that  the  lower  court 
refused  to  act  Judicially  In  the  determina- 
tion of  a  question  of  fact  duly  presented,  or 
erroneously  divested  itself  of  jurisdiction. 
The  Une  that  divides  these  two  classes  of 
cases  Is,  we  think,  well  expressed  by  the 
words  of  Mr.  Justice  Chrlstlancy,  speaking 
for  the  Supreme  Court  of  Mldilgan  ia  the 
case  of  People  ex  rel.  Wiley  v.  Judgtt  of  Ah 
legan  Circuit,  wherein  he  said: 

*'I  think  the  true  principle  upon  which  a 
majority  of  the  cases  ma;  be  reconciled  is  that 
tt  tlw  inferior  court  has  acted  Jodicially  la 
tbs  deCermination  of  a  gneation  of  fac^  or 
a  question  of  law,  at  least  if  the  latter  be 
one  properly  arising  upon  the  case  itself,  and 
not  some  coUataral  motion  or  ntatter— that  is, 
if  the  case  or  proceeding  before  it,  upon  the 
fkets  raised  the  particular  question  in  such  a 
Aape  as  to  give  the  power  judicially  thus  to 
dcCenalne  it— then  such  determinatioB.  however 
mweooa,  cannot  l>e  reviewed.  Dor  can  any 
<nder  the  court  may  have  made,  or  action  ft 
may  bare  takm  in  con8e9aence  of  it,  be  di»- 
cnrbed  or  reversed  or  reviewed  by  mandamus, 
If  t^  action  or  order  be  such  aa  would  be 
jnstined  by  the  same  dedsioD  or  determination 
when  correctly  made."  People  ex  rcl.  Wiley 
r.  Jadga  of  AUq^n  Clzenit,  29  Mich.  487. 


[f ,  2]  In  the  case  at  bar,  tiw  dMrlcfc  coart 
aasnmed  jurisdiction,  ^tertalned  the  pro- 
ceedings, beard  the  evidence  in  support  of 
petitianer's  eontentioD,  and  rendered  a  de* 
teimlnative  Judgment  based  upon  the  show- 
ing made,  and  either  a  correct  or  Incorrect 
interpretation  of  the  law  applicable  to  the 
spedflc  question  in  furtherance  of  which  the 
showing  was  made.  What  more  could  the 
lower  court  do  If  the  writ  were  to  issoe  now? 
Would  It  reverse  Its  judgment  entered  upon 
the  showing  made?  Would  it  take  a  Affer- 
ent view  of  the  law  arlaing  iqk»i  tbe  caaeY 
Is  tt  the  fonetlon  of  tbe  writ  of  maxtdate  to 
review  emws  of  dlseredon  or  Judgment  and 
reverse  decisions  based  thereon?  An  answer 
to  such  query  Is  found  In  the  established 
principles  of  law  apidlcable  to  tbe  fnnctkm 
of  this  extraordilnarr  writ,  vblch  may  be 
stated  thus:  The  acts  or  duties,  the  per- 
formance or  nonperformance  of  which  rests 
in  whole  or  in  part  on  tbe  dlscretlcHi  or  judg- 
ment of  tbe  inferior  tribunal,  board,  or  offi- 
cer, will  not  be  required  by  the  writ  of  man- 
damus. On  the  other  hand,  dutlee  which 
are  In  their  nature  purely  ministerial,  or 
which  are  by  law  clearly  and  specifically  re- 
quired to  be  performed,  and  In  tbe  perform- 
ance of  which  DO  elCTCkmt  of  discretion  may 
be  exercised  by  the  tribunal,  officer,  or  board 
required  so  to  do,  will  be  compelled  by  tbe 
writ.  The  rule  may  be  otherwise  stated 
that  tbe  writ  will  lie  to  set  In  motion  the 
ma<diinery  of  tbe  law,  so  to  speak,  wherfibor 
a  certain  specifically  prescribed  duty  must 
be  assumed  by  a  given  trlbiuial,  board,  or 
officer,  but  will  not  operate  beytmd  the  point 
where  that  tribunal,  board,  or  officer  has 
the  right  to  exercise  any  degree  of  discretion 
and  judgmeut.  High's  Extraordinary  Legal 
Remedies,  |  24. 

[9]  It  needs  no  citation  of  authority  to  sup- 
port tbe  well-establlsbed  rule  that  tbe  writ 
of  mandamus  will  not  assnrae  the  function 
of  a  writ  of  error,  nor  will  It  serve  to  re- 
qntre  tbe  inferior  trllmnal  to  act  In  a  par- 
ticular manner  or  to  enter  any  partlcvlar 
judgment  or  order.  On  the  contrary,  it 
serves  only  to  compel  the  doing  ot  some  act 
which  It  la  the  dear,  legal  duty  of  Ow  low- 
er conrt  In  some  way  to  do^ 

The  Supreme  Conrt  of  the  state  ttf  Colo- 
rado,  in  tbe  case  of  People  reL  Denlson 
V.  Butler,  24  Oola  401,  61  Pac  610,  ably 
reviewed  tbe  question  here  under  considera- 
tion, and  the  decision  of  that  court  goes'  a 
long  ways  to  support  tbe  position  we  take 
here.  As  we  view  the  question  here  pre- 
sented, petitioner  might  have  availed  him- 
self of  that  plain,  speedy,  and  adequate  rem- 
edy laid  down  by  our  Code  of  Civil  Procedure 
(Civil  Practice  Act,  S  255;  Rev.  Laws,  | 
6112),  wherein  it  Is  prescribed: 

*'Atiy  person  interested  in,  affected  by,  and 
ftftgrieved  at  the  deciaiou  and  decree  of  the 
district  conrt  appointing  an  executor  or  admin- 
istratot^  revoking  letters,  allowing  a  Bali  ae- 
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covott  OF  dbnlloirins  it,  deereetns  a  distriba- 

tion  or  partitiw,  order  or  decree,  confirmiDK 
or  setting  aside  a  report  of  comiiiisfiloii^ra,  ad- 
mittmg  or  refusing  a  will  for  probate,  and  any 
oHier  decision  wber^  the  amount  in  controver- 
WT  equals  or  exceeds,  exclusive  of  costs,  cme 
thousand  dollars,  may  api)eal  to  the  Supreme 
Conrt  of  the  state,  to  be  goTerned  in  all  re- 
spects as  an  appeal  from  a  final  decision  and 
judgment  in  action  at  law." 

This  court,  in  paasliig  upon  the  question  of 
appeal  in  matters  of  this  kind,  In  the  case  In 
re  Bailey's  Estate.  31  Ne?.  877,  108  Fac. 
232,  Ann.  Gas.  19iaA,  743.  leferred  to  this 
statute  and  said: 

"Prom  a  mere  reading  of  this  section,  and  the 
circumstances  disclosed  by  the  record  in  this 
case,  it  Lb  clearly  manifest  to  ns  that  an  appeal 
will  He  from  the  order  refuidng  to  reToke  let- 
ters of  administration." 

It  has  been  repeatedly  held  by  this  coart 
that  under  the  ptvvisrtons  of  onr  statnte  man- 
damns  will  not  He  where  there  Is  a  plain, 
speedy,  and  adeqoate  remedy  at  law.  State 
T.  Onerrero,  12  Net.  105;  Mayberry  t.  Bow- 
ker,  14  Ner.  830;  State  v.  BoerUn,  30  Ner. 
478,  08  Pac  402. 

For  tbe  reasons  beretn  set  forth,  the  writ 
as  prayed  for  sbonUI  be  denied.  It  Is  so 
ordered. 

NOBOBOSS,  a  J.,  and  OOLDBCAN,  J.,  OOOr 
car. 


In  re  BAILEY.    (No.  2107.) 
(Supreme  Court  of  Nevada.   Dec.  15,  1016.) 

1.  ATTOBNBT  and  CUBNT  «i=353(2)  —  Dibbab- 
KKMT  PbOOEBDINQS  —  EVIDENCE  —  SUFFI- 

omroT. 

In  a  proceedine  for  disbarmeDt  of  an  attor- 
ney, evidence,  consisting  In  part  of  an  affidavit, 
held  to  support  a  charge  that  respondent  by 
falsely  and  willfully  representing  to  an  officer 
that  affiant  was  defendant  in  a  divorce  action 
in  whidi  resimDdent  was  attorney  for  plaintiff, 
procured  the  service  of  summons  on  affiant  and 
a  false  affidavit  of  service. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  S  75;  Dec  Dig.  «5»53(2).l 

2,  ArroansT  Ann  Olosxt  «»42— Disbabhbot 
— ^Obovhds. 

An  attorney's  action  in  knowingly  and  fraud- 
nlentiy  procuring  the  service  of  summons  in  a 
divorce  action  ifi  which  he  was  counsel  for  plain- 
tiff, upon  another  than  tbe  defendant,  and  by 
falsely  representing  to  tbe  officer  that  the  person 
served  upon  was  said  defendant,  procured  iiim  to 
make  a  return  of  service  showing  falsely  that  the 
summons  had  been  duly  served  upon  said  defmd- 
ant.  was  misconduct  sufficient  for  disbarment, 

[Ed.  Note^For  other  caK%  ass  Attorney  and 
CUent,  Cent  Dig.  §  54;  Dec.  Dig.  €=»42.] 

In  the  matter  of  tbe  application  for  the 
dlKbarment  <tf  Gordon  W.  Bailey  as  aa  attor- 
ney at  law.  Beapoodttnt  disbarred, 

A.  Onnt  HHler,  L.  N.  French,  and  B.  F. 
Lnnsford,  all  of  BeaM»,  fat  tbe  Nerads  Bar 
Ass'n. 

McOABitAN,  J.  AppIioatlpD  tm  dlites- 
ment  In  this  instance  te  made  by  and  lAroiWb ' 


a  cownlttce  duly  appelated  tagn  tte  N«initi 
Bar  Aasoeiatlon.  ■ 

Pursuant  to  tbe  petltioo,  dtetlan  wu  la- 
sued  to  the  aald  Gordan  W.  BaUsr*  regntrint 
him  to  appear  on  Thursday,  the  SOth  day  of 
December.  lOlfi,  and  alunr  cana^  U  any  lie 
mlgbt  have,  wby  be  abould  not  be  dhtbarred. 
An  order  was  duly  made,  npoa  appiloation 
and  atatutorr  aflBldaTlt,  directing  aervloe  of 
said  citation  by  posting  and  publication.  1^ 
(Station  was  dnly  published,  proof  thereof 
having  been  submitted  to  tUa  court  In  the 
form  of  an  affidavit  of  the  publisher  of  tbe 
Nevada  State  Journal,  showing  that  citation 
was  published  as  directed  for  a  period  of 
six  consecutive  weeks  commencing  on  tbe 
12th  day  of  October,  1015,  and  ending  with 
the  issue  of  date  the  26th  day  of  November, 
1915.  Proof  of  pouting  in  the  manner  pre- 
soilbed  by  law  was  made  by  the  affidavit  of 
A.  Grant  Miller,  Esq.  No  appearance  was 
made  In  this  court  for  or  In  behalf  of  tbe 
said  Gordon  W.  Bailey;  and  on  November 
21,  1916,  the  default  of  the  said  Bailey  was 
entered. 

Gordon  W.  Bailey,  whose  license  Is  sought 
to  be  revoked,  was  an  attorney  at  law,  duly 
licensed  by  this  court  to  practice  law  iu  all 
the  courts  of  the  state  of  Nevada.  The  ap- 
plication for  disbarment  In  this  Instance  ia 
based  upon  tbe  ground  that  tbe  said  Gordon 
W.  Bailey,  In  violation  of  bis  duties  as  an 
attorney  at  law  and  of  the  duties  imposed 
upon  blm  by  bis  oath  of  office  as  such  attor- 
ney at  law,  tias  been  guilty  of  misconduct  in 
office. 

Several  charges  of  misconduct,  and  indeed 
some  evidence  bearing  out  moat  of  them, 
were  presented  \o  this  court  by  the  testi- 
mony under  oath  of  A.  Grant  Miller,  Eisq., 
a  witness  called  in  behalf  of  the  Bar  Associa- 
tion committee. 

One  specLQc  duirge  of  misconduct  made  In 
tbe  complaint,  and  which  the  court  deems 
sufficient  for  disbarment,  Is  as  follows; 

"That  the  said  Gordon  W.  Bailey,  while  acting 
as  one  of  tbe  attorneys  for  the  plaintiff  in  the 
divorce  action  of  Fraucisca  Bedoqdo  v.  Demetrio 
Bedondo,  then  pending  in  the  Second  judicial  dis- 
trict court  of  ute  state  of  Nevada,  in  and  for  the 
county  of  Washoe,  and  numbered  10,906,  ftand- 
uleoUy  and  willfully  procured  the  service  of  the 
summons  in  tbe  said  action  to  be  made  upon  one 
Pierre  Oouste,  on  or  about  tbe  28th  day  of  July, 
1016,  the  said  Gordon  W.*  Bailey  then  and  there 
well  knowing  that  tbe  said  Pierre  Oouste  waa 
not  the  defendant  in  the  action  and  so  procured 
the  said  service  to  b«  made  by  falsely  represeM- 
ing  to  one  William  O'Brien,  as  server  of  tbe 
said  summons,  that  the  said  Pierre  Oouste  was 
the  defendant  in  said  actioo.  and  by  so  falsdy 
representing  to  tbe  said  William  O'Brien  that 
tbe  said  Pierre  Ooaete  was  Demetrio  Bedondo, 
procured  tbe  said  WllUam  O'Brien  to  make  a  r^ 
turn  <rf  service  of  the  said  snmmoBe  shovdng 
fidfsly  that  tbe  said  emnmona  had  bseos  duly 
served'  upon  tbe  said  Denwtrlo  Redondo,  aad 
that  upon  said  false  affidavit  of  service  the  said 
Second  jadidal  district  court  proceeded  to  the 
blal  of  said  action  and  ordered  and  decree^  a  di- 
vorce of  tile  parties  thuHo." 
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SapportlBff  ttie  cbarge  was  erldenoe  xm* 
sented  to  this  court  b;  the  testimony  of  A. 
Grant  MWer,  Esq.,  and  WUllam  O'Brien,  and 
the  affidarlt  of  Pierre  Conste.  The  affidavit 
of  Pierre  Couste,  off»ed  In  support  of  the 
charge,  Is  as  follows: 

Tierre  Oouste,  being  first  duly  sworn,  deposes 
and  says:  I  did  on  or  abont  the  IBth  day  of  Jnly, 
1916,  I  went  to  the  office  of  Gordon  W.  Bailey, 
■n  attor&tf,  offlcas  In  the  Jonmal  Building  ui 
the  city  of  Reno,  ISfarcda;  I  said  I  knew  a  lady 
who  wanted  to  get' a  divorce  and  I  would  send 
her  to  him  ;  be  asked  me  whei*e  the  hoaband  was, 
bat  I  did  not  say  anything  about  it ;  the  lady's 
name  is  Francisca  Bedondo;  I  told  him  I  didn't 
know  where  her  husband  was:  I  bronght  Mrs. 
Bedondo  to  Bailey  because  Bailey  could  talk 
Spanish  and  'she  could  talk  Spanish  and  not 
Bnglish;  I  afterward  went  with  Mrs.  Bedondo 
to  Batk^B  office:  at  thla  time  Mr.  Bailey  asked 
Mrs.  Bed(Hido  where  Mr.  Bedondo  was  and  Mrs. 
Beaondo  said  to  Mr.  Bailey  that  she  did  not 
know ;  that  siw  had  not  seen  him  for  two  year& 
I  never  saw  Mr.  Redondo  in  my  life;  I  don't  know 
him;  I  told  Mr.  BaHey  my  name  was  Pierre 
Oovste;  I  aMted  Hr.  Bafley  how  long  It  would 
take  to  get  her, a  dtrorct;  he  said  mayiM  a  week 
or  two;  afterwfird  Mr..  O'^riao  came  to  my 
honaeand  aaked  me  to  come  to  Bailey's  office;  i 
went;  Bir.  cySrien  gave  me  some  papers,  and 
akM  Mmethlag  to  me,  aad  I  aaM,  *Yea,  I  think 
■a;'  I  laid  tite  papets  on  tiz.  Bailey's  table ;  Ml?. 
Bailey  asked  me  if  those  paDers  were  all  right; 
and  i  said,  "I  think  so;*  I  did  not  take  the«a- 
pers  aw»;  I  cannot  read  mnch  BngHrii ;  T  haTe 
been  in  Beno  about  seMn  montts;  X  never  saw 
Bsdondo  til  my  life  or  Baoo;  I  heard  lix. 
Bailey  ask  Mrs.  Bedondo  where  Redondo  was 
when  I  visited  Bailey's  office  before,  and  Mrs. 
Bedondo  told  Bailey  she  didn't  know,  but 
tlwught  hie  was  hi  Spain,  in  Madrid ;  I  did  not 
know  that  Mr;  Bailey  was  pointing  me  out  as 
Bedondo ;  ■  I  gave  Mr.  Bailey  $60  for  Mrs.  Re- 
dtnuio  to  pay  for  her  divorce;  I  know  nothing 
wixmt  these  law  matters,  bat  Mr.  Bailey  told  me 
he  wonld  fix  it  np  all  rttht.** 

[1]  charge  Is  amply  supported — so 
much  so  that  the  court  made  the  order  of 
disbarment  from  the  bench  at  the  timet  of 
submission  and  before  preparing  this  opin- 
ion. 

[2]  Records  such  as  that  found  In  the 
career  of  Gordon  W.  Bailey  present  a  chap- 
ter in  human  conduct  difflcuit  to  under- 
stand. Youth,  energy,  ability,  genial  and 
pleasing  personality,  all  combined  in  one  in- 
dividual,  would  Indicate  something  better 
than  a  climax  painted  In  the  dark  colors  of 
studied,  consummated,  fraud  and  deception. 
Condemuation.  is  tlie  drst  blush  tliat  comes 
to  the  cheek  of  shocked  prt^rlety.  But  pro- 
priety should  be  an  exacting,  but  a  charita- 
ble, mistress.  Condemnation  neither  explains 
nor  recti0et;  and  while  it  may  scourge,  it 
teaches  no  lesson.  We  may  enforce  the  laws 
of  man;  we  may  Interpret  his  constitutions 
and  his  codes,  but  we  can  oOer  no  sqlutlon 
for  the  varying  and  conflicting  laws  that, 
emanating  from  an  unseen  power,  seem  to 
govern  the  idiosyncrasies  we  find  in  man- 
kind. The  potter's  thumb  that  moulds  the 
bowl  ot  hnomn  nature  leaves  many  a  dent, 
and  the  symmetry  we  seek  may,  when  found. 
In  our  Ideal,  serve  only  to  cover  up  the  great- 


w  flaw.  At  the  dose  M  a  tAspter  la  the  Uts 
of  a  young  man  in  which  were  written  .Uu 
elements  of  fraud,  cunning  and  dec^t,  how- 
ever hesitatingly  we  may  approatdt  It,  there 
remains  for  us  but  to  write  the  worO^-the 
cUmaz  to  which  sudi  dementi  leadr-dia- 
barred. 
It  to  ao  ordered. 

NOBCBOSS.  a  J.,  and  COLEMAN.  J,,  ooa- 
oor. 


LBAOH  T.  liASON  VAIXKT  MIMBS  CO, 
(No.  22Q1.) 

(Supreme  Oonrt  of  Nevada.  Dee.  ID,  1916l> 
Hastkb  and  Sebvart  dfa882— PsnoiTAXi  1n- 

jDBIEft— WOBKUEN'S  001fmi8AXX0]|  IiLW— 

RiaxASBi— Vaijditt. 
Under  Workmen's  Compensation  Act  (Act 
March  24,  1911  [St  1911,  e.  ISS])  S  11,  aDow- 
ing  workmen  to  dect  any  otbsr  reme^  at  law, 
where  a  servant,  a  dtian  and  z«aid«Dt  ot  OaU- 
fomfa,  executed  In  CaHfomia  a  fuH  and  fidr 
releam  of  his  master  from  llaUIi^  for  injariei 
received  in  his  employment  in  Nevada,  whloh 
was  valid  in  California,  it  was  a  valid  defense 
to  action  by  him  in  Nevada  for  such  injuries, 
notwithstanding  Rev.  Laws,  I  6052,  providing 
that  no  acceptance  of  any  insaranee,  rdie£ 
benefit,  or  indoMiity  by  the  person  entitied 
thereto  shall  coosutute  any  bar  to  any  personal 
injury  action,  for,  the  cause  of  action  being 
transitory,  and  bung  completely  barred  in  Oal- 
ifMnla,  It  was  completely  extinguished  every- 
wliere, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ^382.} 

Appeal  from  District  Court,  Washoe  Coun- 
17;  B.  C.  Stoddard,  Judge, 

Action  by  WilUam  O.  Leach  i^lnst  Mason 
Valley  Mines  CcHupany.  From  Judgment  for 
defendant,  plaintiff  appeals.  Aflinued. 

Dixon  Sc  Bflller,  of  Beno,  for  appellant 
Brown  &  Belford,  of  Reno,  and  W.  H.  King 
and  P.  Tv  Famsworth,  bot&  ct  Salt  Lala 
City,  Utah,  for  respondent 

NOROROSS,  O.  J.  This  la  an  action  tot 
damages  for  personal  Injuries  sustained  by 
appellant  while  employed  in  rewondenfs 
mine,  commonly  known  and  called  the  "Ma- 
son Valley  Mine,"  in  the  county  of  Lyon,  state 
of  Nevada. 

As  a  defense  to  appellant's  alleged  cause 
of  action,  respondent  in  its  answer  alleged 
that  a  compromise  and  settlement  of  any 
claim  of  appellant  against  req;>ondeut,  on 
account  of  said  iojuries,  was  made  between 
appellant  and  respondent  in  the  dty  of  San 
Franciscc^  state  of  California,  on  the  ilth 
day  of  December,  1912,  and  that  respondeat 
then  and  there  paid  to  appellant  the  sum 
of  $2^76  in  full  settlement  of  said  claim; 
that  appellant,  in  consideration  of  such  pay- 
ment and  for  other  valuable  consideration, 
made  and  delivered  to  the  defendant  a  re- 
lease of  all  liability  by  reason  or  on  account 
of  the  said  Injuries  and  that  said  release  was 
duly  acknowledged  by  said  plaintiff  before  a 
notary  public  in  and  for  the  dty  and  coun^ 


or  oU>«r 
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tfC  San  Frandsoo,  and  wui  and  lg.in.«rords 
and  figures  aa  tollowa,  to  wit: 

"San  Frandaco,  Decnaber  11,  1812. 
"RecelTed  tit  Mason  TalUy  Mines  Company 
tbe  Bum  of  two  thousand  one  hundred  seventy- 
five  dollars  ($2,175)  in  consideration  whereof 
I  hereby  release  and  forever  dischai^  the  said 
Mason  Valley  Mines  Company,  its  successors 
and  aBsigns,  from  any  or  all  claims  and  dunands, 
actions  and  causes  of  action,  and  liability  of 
every  kind  and  nature  whatsoever  for,  upon  or 
on  account  of  or  by  reason  otany  loss,  damage, 
injury  or  liability  sustained  or  which  may  be 
sustained  by  me  in  floaeequence  of  injuries  re- 
ceived by  me,  the  undersigned  William  O.  Leach, 
on  or  about  the  3d  day  of  March,  1912,  in  the 
Mason  Valley  Company's  mines  in  the  state  of 
Nevada,  resulting  in  loss  of  limb,  and  eyesight 
and  other  injuries.  W.  O.  Leach.^ 

Upon  the  conclusion  of  tbe  taking  of  tee- 
tlmony  at  the  trial,  the  court  instructed  tbe 
jury  to  return  a  verdict  in  favor  of  tlie  de- 
fendant This  instruction  constitutes  one 
of  the  101  assignments  of  error  In  this  case. 

The  only  question  necessary  to  consider  in 
tUs  case,  we  think,  Is  whether  appellant  Is 
iMnmd  by  tbe  compromise  and  settlement  of 
his  claim  fOr  damages  made  by  him  with 
respondent  In  the  state  of  California.  There 
is  no  substantial  conflict  In  the  evidence 
relative  to  tbe  making  of  tbe  settlement  in 
question.  It  was  a  result  of  negotiations 
covering  a  considerable  period  of  time,  In- 
cluding correspondence  In  which,  the  pie<dse 
terms  of  the  final  agreement  were  discussed. 
There  Is  no  contention  or  room  for  conten- 
tion of  any  fraud  upon  tbe  part  of  respond- 
ent in  the  procurement  of  the  settlsnent  with 
and  the  obtaining  of  tbe  written  release  from 
appellant.  The  amount  paid'  by  respondent 
to  appellant  was  approximately  and  possibly 
more  than  he  could  have  received,  had  he 
elected  to  have  settled  with  respondent  un- 
der tbe  provisions  of  an  act  of  the  Legisla- 
ture of  this  state,  approved  March  24,  1811 
(Stats.  1911.  p.  362),  entitled : 

"An  act  determining  certain  employments  and 
industries  to  be  especially  dangerous,  eatabtistt- 
ing  a  system  of  compensation  for  accidents  to 
workmen  engaged  therein,  requiring  employers 
or  contractors  carrying  on  such  industries  to 
pay  raunpensation,  entitling  injured  workmen 
or  their  legal  representatives  to  receive  such 
compensation,  fixing  tbe  amount  of  same  and 
tbe  manner  of  payment,  fixing  tbe  time  within 
which  claims  for.  companaation  must  be  made, 
prescribing  the  manner  and  method  of  giving 
notice  to  such  owner  or  contractor  of  such  ac- 
cident, providing  for  the  manner  of  settling 
disputed  claims  by  arbitration,  providing  for 
their  final  determmation  by  courts  of  justice, 
and  granting  to  courts  of  justice  certain  addi- 
tional powers  in  proceedings  under  this  act, 
determining  what  persons  shall  be  liable  under 
this  act." 

Section  11  of  said  act  provides: 

"Kothing  in  this  act  contained  shall  be  hdd 
or  deemed  to  require  any  workman  or  his  per- 
sonal representatives  to  proceed  under  its  terms 
and  provisions  for  the  recovery  of  compensation 
of  damages  for  death  or  accidental  injury.  But 
U  the  workman  or  his  personal  representatives 
shall  so  elect,  he  or  tn^  may  maregard  tbe 
provisions  of  this  act  and  may  pursue  any  oth- 
er remedy  at  law  for  tlie'  recovery  of  such  com- 
pensatloQ  of  damages  for  or  on  acconnt  of  such 


death  or.  iiijorT.  3%e  i^^t  of  dec&ti  cbeice 
of  remedial  snail  be  ezerdsed  sewy  *ucb 
workman  or  his  representatives."  . 

It  is  the  contention  of  appellant  that  the 
settlement  made  by  him  with  respondent  in 
the  state  of  California  cannot  be  interposed 
as  a  complete  defense  to  bis  action  by  rea- 
son of  Bev.  Laws,  {  56^  which  provides: 

"That  no  contract  of  employment,  InsDranee, 
relief  benefit,  or  indenuiity  for  Injury  or  death, 
entered  into  by  or  on  bwalf  of  any  emptoyi, 
nor  the  acceptance  of  any  insurance,  rdief  ben* 
efit  or  ittdemni^  by  tha  ptraon  entitlsd  there- 
to, shall  constitute  any  bar  or  defense  to  any 
action  brought  to  recover  damages  for  personal 
injuries  to,  or  death  of  such  employd:  Provid- 
ed, however,  that  upon  the  trial  of  such  action 
the  defendant  may  set  off  therein  any  sum  it 
has  contributed  toward  any  such  insurance,  re* 
lief  ben^t,  or  indeifQiity  that  may  have  been 
paid  to  the  person  entitled  thereto.^' 

This  provision  of  our  statutes  was  sns- 
talned  in  Lawson  v.  Hallfax-Tonopab  M. 
Co.,  36  Nev.  691, 135  Pac.  611. 138  Paa  26L 

We  concur,  however,  in  the  contention  of 
respondent  that  this  provision  of  our  8tat> 
nte  can  have  no  application  ta  this  case,  for 
tbe  reason  that  appellant's  cause  of  action 
was  tranaltoxy.  Cbristensen  v.  Florlston 
Pulp  &  Paper  Co..  29  Nev.  602,  02  Pac.  210; 
Denniek  v.  Hallway  Co.,  108  U.  S.  18,  26 
L.  *Ed.  439.  Such  a  cause  of  action  follows 
its  owner  and  may  be  sued  upon  la  any  state 
■wbeie  Jurisdiction  of  the  defendant  4»n  M 
secured. 

As  ai^ears  from  the  record  In  this  case, 
appellant  was  at  all  times  a  dtlsen  ot  the 
state  of  California.  At  the  time  the  con- 
tract and  settlement  was  made,  be  waa  a  resi- 
dent and  citizen  of  that  state.  Sacb  settle- 
ment was  In  accordance  with  the  laws  of  the 
state  of  California  and  was  a  complete  bar 
to  any  action  which  might  be  Instituted  In 
that  state  to  recoTer  damages  tor  such  In- 
Jnrles.  Such  settlement  In  tbe  state  of  his 
residence  was  a  complete  extinguishment  of 
his  chose  in  action.  When  he  came  to  the 
state  of  Nevada,  after  such  settlement,  be 
brought  nothing  with  him  that  could  form 
the  basis  of  an  action  because  he  bad  finally 
settled  his  cause  of  action  in  the  state  of 
his  residence.  Oglesby  v.  Attrlll,  lOS  U.  S. 
611,  26  L.  Ed.  1186;  Ogden  v.  Saunders,  12 
Wheat.  (U.  a.)  S09,  6  L.  Ed.  606;  8  Oyc  516; 
86  Oyc.  82».  - 

It  is  unnecessary  to  c(Hislder  other  aaalgn- 
ments  of  error. 

The  judgment  Is  affirmed. 

McGAKRAN  and  OOLBUAN,  ooncor. 


LOOSS  T.  LABSBN.   (Na  2203.) 

(Snprone  Court  of  Nevada.  Dec  IS,  1916.) 

1.  Sales  ^=a4&— Illegal  Conbidebation. 

GeneraUy  where  goods  are  sold  for  the  ex- 
press purpose  of  enaEling  the  buyer  to  accom* 
plish  an  unlawful  or  immoral  purpose,  there  can 
be  no  recovery  for  their  pric€t 

JEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  «  101-107;  Dec  Dig.  «=»4a.] 
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2.  Baxm  *|94S— bxasAL  OoirannsATXoir. 

GenenUT  when  the  vendor  of  goods  meray 
hag  knowledge  that  the  purchaser  intends  to 
use  them  fpr  an  inunoral  or  Ulegal  purpofle,  and 
doei  nothing  to  aid  In  car^ylnr  oat  such  por- 
poae,  he  la  entitled  to  recover  therefor. 

[Ed.  Note.— For  other  caBea.  see  Sales,  Ooit 
Dig.  19  101-lOT;  Dec.  Dig.  *=»48.) 

8.  IHTOXICATINO  LIQT70B8  «»327(3)  —  COH- 

TBACTS— Validitt— Note  fob  Pbiot. 
A  note  for  balance  of  indebtedness  for  llq- 
Don  sold  and  ddivered  to  the  maker,  engaged  in 
condncting  a  boose  of  HI  fame  within  the  re- 
stricted dfitaDCe  from  a  charch,  wai  not  invalid, 
though  the  seller  knew  the  liqaors  would  be  re- 
sold npfm  the  premises ;  there  bdng  nothing  nn- 
lawfoT  in  the  sale  nor  anj  law  prohibiting  sale 
of  liquor*  at  snc^  house,  sinoe  the  buyer  had 
a  license  to  sell  Uqaor  there. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uiinois,  Gent  Dig.  1 471 ;  Dec  Dig.  «sb82T(8)J 

Appeal  from  District  Court,  HomhoMt 
County;  Edward  A.  Dncfcer,  Judge. 

Action  by  H.  Loose  against  T.IIHfln  Larsen. 
Judgment  for  plalntiCL  From  order  denyli^ 
motion  tor  new  trial,  defendant  anneals.  Af- 
0rmed. 

Salter  &  Bobliu,  of  Wlnnemoccai,  for  ap- 
peUtnt  B.  IL  Hudj,  oC  Lovelock,  tot  re- 
«ondenL 

OOLXMAN,  J.  Tbis  la  an  ^>peal  from  an 
4»der  denying  a  motion  for  a  new  triaL 

TSie  Jadgment  In  thla  case  is  In  favor  of 
revKmdent,  who  was  the  plalntUI  In  the  trial 
conrt,  and  la  baaed  upoa  an  action  to  recova: 
Judgment  npon  a  certain  promissory  note 
executed  appellant  For  defense  to  the 
cause  of  action  mentioned,  the  answer  alleg- 
ed that  the  note  described  In  the  complaint 
was  glTen  to  cover  a  balance  of  an  indebted- 
ness due  plaintiff  for  liquors  sold  and  de- 
livered by  idm  to  defendant  who  was  en- 
gaged In  condncting  a  house  of  ill  fame  with- 
in the  restricted  distance  from  a  church 
edifice  which  was  used  for  religious  worship, 
knowing  that  said  liquors  would  be  resold 
by  the  defendant  upon  said  pranises  to  the 
Inmates  of  said  house  of  ill  flame  and  the 
Tlaitors  thereto  In  order  to  mcoumge  pat- 
ronage of  said  house,  that  tiie  same  might  be 
made  more  profitable. 

Appellant  contends  that,  since  a  contract 
which  Is  founded  upon  an  Immoral  or  Il- 
legal consideration  is  void,  and  sinoe  It  la 
against  the  law  fit  Nevada  to  conduct  a 
house  of  ill  fame  within  a  certain  distance  of 
a  church  edifice  which  Is  used  for  religious 
worship,  as  did  appellant,  and  sinoe  the  sale 
of  the  Uquora  mentioned  encouraged  such 
Tlolatl<Hi  of  the  law  bf  appellant,  there  la 
so  valid  consideration  for  the  note  aoed  ap- 
on,  and  hence  the  ord»  refusing  to  gnnt 
defendant  a  new  trial  was  error. 

It  la  tbe  general  role  of  law  tbat 
where  goods  are  sold  for  tho  «q>reaa  purpose 
of  enabling  the  buyer  to  acoompUab  an  iin- 
lawful  or  immoral  purpose,  there  can  be  no 
reooTuy  for  the  pnc»  of  the  goods  sold; 
but  where  the  roidor  merely  has  knowledge 


tbat 'tbe  pnrdtaaer  tettnda  to  «se  tiw^koods 
for  an  Immoral  or  illegal  purpose,  and  does 
notbing  to  aid  In  carrying  out  the  Immoral 
or  illegal  purpose  the  vendor  la  entitled  to 
recover.  We  quote  frcmi  Gyc  as  f<^owB: 

"It'is  held  in  Enriand  that  where  the  agree- 
ment is  innocent  in  Itself,  but  tbe  lntenti<ai 
Is  unlawful,  as  where  goods  are  bonght  or 
money  borrowed  to  be  used  for  an  unlawfnl 

eurpose,  the  mere  fact  that  tlie  other  party 
news  of  such  purpose  renders  the  agrennent 
illenl  and  void.  *  *  *  In  the  United  States, 
while  some  courts  have  Ctdlowed  the  Engli^ 
rale,  most  ot  the  eourts  have  taken  a  different 
view,  and  have  held  that  mere  knowledge  of  the 
seller  of  goods  or  services  that  the  buyer  in- 
tends an  illegal  use  of  them  Is  no  defense  to  an 
acfioB  for  the  price  or  for  zont."  8  Cy&  571, 
672. 

Bullng  Case  Law  says: 

"A  question  which  Is  apparently  involved  in 
snne  obscurity  Is  whether  a  contract  is  ren- 
dered illegal  by  the  fact  that  one  party  knows 
of  the  other's  Intention  to  further  an  illegal  pur- 
pose by  means  of  the  contract,  as,  for  Instance, 
to  use  tbe  subject-matter  thereof  for  an  unlaw- 
ful purpose.  That  there  is  stane  difference  of 
opinl(m  on  tiie  subject  there  would  seem  to  be 
no  donbt  From  smne  deddons  rule  Is 
deducible  that  knowledge  of  the  other  party's 
illegal  object  may,  at  least  under  some  circom- 
stances,  indicate  an  intention  to  aid  the  unlaw- 
ful object  or  constitute  parti<4pation  in  an  un- 
lawful act  However,  in  a  majority  of  the  ded- 
sions  dealing  with  particular  contracts,  mere 
knowledge  by  one  of  the  parties  of  the  other's 
Intention  to  use  the  subject-matter  for  an  un- 
lawful purpose  has  been  held  not  to  render  the 
contratf  Ufagsl.''  6  B.  a  U  pp.  686^  687. 

Tbi  Bnprente  Oonrt  of  South  Oazollna.  In 
Wallace     Lade,  12  &  a  676,  82  Am. 
616,  usee  the  following  language: 

"We  are  not  disposed,  however,  to  rest  the 
case  here,  but  are  rather  inclined  to  adopt  the 
rule  laid  down  by  Lord  Mansfield  in  Hodgson 
V.  Temple.  6  Taunt  161,  that  mere  knowledge 
of  tbe  vendor  that  tbe  purchaser  intends  to  make 
on  illegal  or  Immoral  use  of  the  article  purchas- 
ed is  not  sufficient  to  defeat  an  action  for  the 
purchase  money.  There  must  be  something 
more;  something  to  show  that  the  vendor  was 
to  participate  In  the  lll^al  transaction,  or  that 
his  Intention  in  making  the  sale  was  not  tbe 
ordinary  purpose  to  dispose  of  his  goods  to  the 
best  advantage,  but  to  ud  or  prtHOOto  the  illegal 
or  Immoral  purpose  for  vhldli  arthda  was 
bought" 

■   Again  we  quote; 

"One  who  has  received  the  benefits  of  the  com- 
plete performance  by  the  plaintiff  of  &  contract 
which  was  neither  malum  in  se  nor  malum  pro- 
hibitum cannot  successfully  defend  an  action 
for  the  payment  ot  his  indd»tedn«ss  which  has 
accrued  therefrom  on  the  ground  that  either  he 
or  another  intended  to  do  aome  unlawful  act 
which  was  no  part  of  the  consideration  nor  of 
the  performance  of  the  agreement**  Hanover 
Nat  Bank  v.  First  Nat  Bank,  108  Fed.  422, 
48  0.  a  A.  488. 

Tbe  Siynreine  Oonrt  of  New  Hampslilre, 
ttt  HIU  T.  Spear,  60  K  H.  268,  8  Am. 
205,  after  reviewing  all  of  the  decisions 
wbt(^  had  been  rendered  at  tbe  time  tbat 
case  was  before  the  court  reached  the  con- 
duaicm  that  mere  knowledge  that  goods 
sold  are  Intended  by  the  portihaaer  to  be 
used  unlawfully  was  not  sulDclent  to  prevent 
recovery  for  the  purchase  price  of  Uie  goodSL 

It  would  serve  no  useftil  purpose  to  here 
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ievtewfhtf  oasM  iltetiflUl'wlidoli  Sbtfteln  this 
Tlew,  and  ire  conteDt'onrselves  by  calling  at- 
teirtloii  to  tbe  atttkwttles  vhldi-  appear  In 
tlie  notee  to  the  citattons  t*  Q/e.  and  BnUBg 
Case  Law,  eupra. 

Tbe  Supreme  Court  of  ttae-TTnited  States, 
In  Hanauer  t.  Doane,  12  WaU.  342,  20  U  S!(L 
439,  Bald: 

"Where  to  draw  the  predse  Une  between  the 
cases  in  which  the  vendor*!  knowledge  of  tbe 
nardiaser's  intent  to  make  an  unlaiwtat  bse  of 
the  eooda  will  vitiate'  the  contract  and  those 
in  wnich  it  will  not  may  be  difficult.  Perhaps 
it  cannot  be  dtme  hy  exact  definition." 

W  While  no  doubt  It  la  difficult  In  many 
caaea  to  know  Just  wbaie  to  draw  the  Hue 
when  the  pnTchaser  Intoida  to  make  an 
unlawful  USB  (tf  the  goods  bdu^t,'  we  do  not 
think  this  la  awb  a  case,  becanae  a^tpel- 
lant  Intended  to  .  make  a  lawful  use  of  the 
goods.  There  was  certainly  nothing  unlaw- 
ful ot  inuaoial  In  ttie  sale  by  veqpondent  to 
am>ellant'of  ttie  llqOOTS,  nor  la  there  any- 
thing In  t^e  laws  of  this  ttata  which  pro- 
hibited the  sale  of  liqnors  at  tbe  houae  wbldi 
was  occult  by  ly^llant  In  fact,  ahe  had 
a  license  from  the  duly  conatituted  anthori- 
ties  to  sell  UQuor  upon  the  premises  gues- 
tt(m.  The  use  to  which  aivell^t  intended 
to  put  the  liqnoffl,  and  to  which  In  fact  they 
were  put,  bdng  perfectly  legal,  we  are  un- 
able to  see  that  the  doing  by  respondent's 
grantee,  with  the  goods  purehasad,  that 
whldi  ahe  had  a  1^1  rlgU  to  do,  though 
done  with  a  bad  motive,  as  was  known  by 
respondent;  conid  In  any  way  affect  respfmd- 
ent's  right  of  recovery.  No  authorl^  has 
been  called  to  our  attention,  nor  have  we 
been  aUe  to  find  on^  whldk  holds  that  a 
person  who  sells  goods  to  anothw  who  in- 
tends to  resell  them  in  a  legitimate  manner, 
though  such  legitimate  resales  may  ind- 
dentolly  encourage  an  111^^  or  immoral 
business,  and  all  with  the  knowledge  of  tbe 
vendor,  cannot  recorer.  Xet  that  la  what 
we  are  asked  to  hold  In  this  case.  While 
we  are  anxious  to  maintain  every  rule  of 
law  which  tends  to  prnnoto  dvic  decency, 
we  are  of  the  opinion  that  to  sustain  appel- 
lants contention  would  be  to  take  a  step 
whl<3i  neither  the  law  nor  sound  business 
principles  vUl  Justify. 

It  is  OTdered  that  the  order  denying  appel- 
lants motion  for  a  new  trial  be  affirmed. 

NOROBOSS,  a       and  BCcOABBAN, 
concur. 


STATB  ez  nL  BROWN  T.  NinTADA  INDUS- 
TRIAL C0MBUS8I0N.  (N0.22S2.) 

(Supreme  Court  of  Nevada   Dec  15.  1916.) 

1.  VUmAXUB  «S98(4)  —  WoBB3aEM*B  OOHFBN- 
SATION— AWASD. 

Mandamus  is  not  the  proper  remedy  to  com- 
pel the  Industrial  Commission  to  award  an  in- 
jured workman  compensation,  under  St.  1913, 
&  Ul,  as  amended  by  St.  181S,  c:  100,  since  such 


woitman  hatf  a'^speedy  Staa*  adeqnaA  waady  at 
law  in  an  action  at  law  against  ths  Commission. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Oeut  Diff.  l  20;  pec  Dig.  «=»S(4).] 

2.  MaNOAHUS  «B9lll  —  WOBKMBir'a  OOIOVH- 
ajkJXOIT— PATVaST  OP  JUDOimiT, 

Mandamus  is  an  apprcfiriate  remedy  to  com- 
pel the^  Industrial  Commission  to  pay  a  final 
judgment  of  comi>ensation  obtained  by  an  injur- 
ed workman  in  an  action  at  law  against  the 
Commission,  where  it  refuses  to  pay  such  final 
judgment 

[Ed..  Note.— For  other  cases,  aee  Mandamus, 
Cent  Dig.  H  381,  292,  284;  Dee.  Dig.  ^UIJ 

Original  proceedlnga  to  mandamus  by  the 
State,  on  tbe  relation  of  S3mest  B.  Brown, 
against  the  Nevada  Industrial  Commiasioii. 
Demurrer  to  the  petition  sustaUied. 

William  Forman,  of  Tonopah,  tot  petitton* 
er.   W.  W.  Qrlffln,  of  Carson  City,  for 
gpondent. 

NORCROSS,  0.  T.  This  Is  an  c^glnal  pro- 
ceeding In  mandamus.  Paragr^h  1  of  the 
petitl<m  allegea  the  creation  (tf  respondent, 
Nevada  Industrial  Commlsslmi,  und6r  and  by 
virtue  of  the  provisions  of  sectkm  8  of  that 
certain  act  of  the  Legislature,  entitled  "An 
act  relating  to  the  compensaticm  of  injured 
workmen  In  the  Industries  of  this  state  and 
the  compensation  to  their  dependents  where 
such  injuries  residt  in  death,  creating  an  In- 
dustrial Insurance  Commission,  providing 
for  the  creation  and  dlabursement  of  funds 
for  the  compensation  and  care  of  wot^men 
injured  to  the  course  of  employmoit  ftnd  de* 
fining  and  regulating  the  liability  <ji  employ- 
ers to  their  employ^  and  repealing  all  acte 
and  parts  of  acts  to  conflict  with  this  act," 
approved  March  Ifi,  1913  (Stats.  1913,  p.  tSTi, 
as  amended  March  22,  1916  (Stats.  1J915,  pp. 
279,  282). 

Paragraph  2  ot  said  i>etltion  alleges  that 
from  tbe  6th  day  of  July  to  the  24th  day  of 
September,  1915,  Indn^ve.  petitioner  was 
employed  by  we  M.  B.  McGhan  as  an  engi- 
neer and  millroan  to  the  operation  of  a 
quartz  mill  near  the  town  of  Round  Moun- 
tain, in  Nye  county,  and  that  during  that 
time,  the  rkatlon  of  employer  and  employ^ 
existed  between  i>etitioQer  and  said  McGban. 

Paragraph  S  pt  said  i>etltlon  alleges  that 
on  the  24th  day  of  S^tember.  1915,  whUa 
petitioner  was  so  employed,  he  was  acfi' 
dentally  injured  to  the  machinery  ct  said 
mill,  resulting  to  the  loss  of  tbe  first  second* 
and  third  fhigers  of  his  right  hand. 

Paragraph  4  of  said  petition  alleges  that 
as  a  result  of  said  injury  petiUooer  was  to- 
tally  disabled  from  performing  any  labor  or 
service  whatever  fbr  the  period  of  S^/te 
months,  and  suffered  permaneat  partial  dls- 
aUlity  as  above  moitioned ;  Oiat,  under  and 
by  virtue  ot  the  provisions  of  the  aforesaid 
act  petitioner  Is  entitled  to  cmnpensatlQn 
from  reowndent  to  the  sum  of  $1,464- 

Paragraph  5  of  said  petition  alleges  that 
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-MoDB  of  Batd  act;  that  nether  he  nor  his 
.Mild  eBiitloyer  Juve  ever  rejected  the  provl- 
aioiM  of  said  act;  that  prlw  to  said  injxary 
of  petltUwer,  petitioner's  said  emplorer  had 
vane  paid  to  respcmdent  any  amoimt  what- 
as  Is  reQulred  under  the  provlsloiui  of 
said  act  from  employers  not  rejecttztg  the 
terms  of  said  act,  nor  Jiad  any  demand  ever 
been  made  ti  sach  enpioTer  for  saeh  pay- 
-ment  1^  zeqxmdoit;  that- respcHident  re- 
-ftised.  and  will  contlniiB  to  refwe.  to  pay 
petitioner  said  dalm.  solely  became  petltirai- 
er'fl  employer  had  not  omtribnted  to  the 
state  insorance  fund  prorUted  for  In  said 
act 

.  Paragraph  6  of  the  petttlan  aUeges  tbtt  it 
was  and  Is  the  dntr  of  respoodsnt  under  and 
by  Tlrtne  of  said  aet  to  award  and  pay  peti- 
tioner the  amount  <Kt  said  claim. 

Paragraph  7  <tf  the  petltl<m  aUeges  tliat 
p^tlonor  has  no  plain,  «peed7>  or  adsQnate 
remedy  at  Ia«. 

To  tiie  petltfam  a  demnnw  waa  filed,  al- 
leging: 

"That  lald  petition  does  not  state  a  cause  of 
action  In  Ultox  of  petitioner  and  ifainit  respoDd- 
ent,  nor  does  It  state  facts  saffident  to  entitle 
the  petitioner  to  the  relief  prayed  for  therein." 

This  proceeding  was  submitted  upon  the 
briefs  filed.  It  was  assumed  by  the  briefs, 
both  upon  the  part  of  petitioner  and  re- 
spondent, that  mandamus  was  the  proper 
remedy  In  this  case.  Upon  reading  the  peti- 
tion, the  court  was  of  the  <v>inlon  that  a 
serious  question  was  presented  as  to  what 
was  petitloner*a  remedy  t^Min  the  facts  al- 
leged, and  an  ordw  was  made  vacating  the 
snbnUsslon  and  directing  counsel  to  present 
the  question  as  to  whether  mandamus  was 
an  appri^riate  remedy.  Counsel  for  the  re- 
spective parties  have  filed  a  Joint  brief,  In 
which  it  Is  contended  that  this  court  should 
entertain  the  writ. 
Sectlw  38  of  the  act  In  question  provides: 
"The  Nevada  Industrial  OoomilBBion  Is  hereby 
authorized  and  en^wwered  to  prosecute,  defend 
and  maintain  actions  In  the  name  of  the  Com- 
mission for  the  enforcement  of  the  provlidons  of 
this  act  •" 

from  Uie  bileft  filed  upon  the  merits  It 
wonld  appear  that  the  main,  and  KKMsfbly 
the  only,  omtroversy  relative  to  the  dalm  of 
petKimier,  grows  oat  of  a  dUEerenoe  at 
opinion  as  to  Hie  oonatmctlott  of  section  87 
of  the  act,  whlcb  reads  as  follows: 

"If  any  employer  shall  default  in  any  payment 
to  the  accident  fund  hereinbefore  in  thla  act  re- 
quired, the  sum  due  shall  be  collected  by  action 
at  law  in  the  name  of  the  Nevada  Indastriol 
Commlaelon  as  plaintifr,  and  auch  right  of  action 
ihall  be  in  addition  to  any  other  rlf^t  of  action 
or  remedy.  In  respect  to  any  injory  happeniiig 
to  any  or  hia  worlacen  during  the  period  of  any 
default  in  the  pejwent  of  any  premium  under 
section  6,  the  defaulting  employer  shall  not,  if 
such  default  be  after  demand  for  ijayment,  be  en- 
titled to  the  beaieflts  tft  this  act,  but  shall  be  lia- 
ble to  suit  by  the  injured  workman  (or  the  hus- 
band, wife,  child  or  dependwit  of  such  workman 
in  case  death  result  from  the  accident)  as  he 
would  have  bean  prior  to  the  passage  (tf  this  aet 


•In  case  -the  reeoray  oetnally  eoBeeted  tn  such 
suit  shall  equal  or  exceed  the  compepBation  to 
which  the  plaintiff  therein  would  be  entitled  un- 
der thia  act,  the  plaintiff  shall  not  be  paid  'any- 
Ihlnf  put  of  the  acddent  fund;  If  the  said 
amount  shall  be  less  than  soch  compensation  un- 
do; this  act,  the  accident  fund  shall  contribute 
the  amount  of. the  deficiency.  The  person  so  en- 
titled under  the  provisions  of  this  section  to  sue 
shall  have  the  choice  (to  be  exmdsed  before  sull) 
of  proceediDg  by  suit  or  takins  under  this  act 
If  auch  jterson  shall  take  under  this  act,  the 
cause  of  action  against  the  employer  shall  be  as- 
signed to  the  Nevada  Industrial  Oommtaslon  for 
the  benefit  (rf  the  accident  fund.  In  any  suit 
brought  upon  such  cause  of  action  the  measure 
of  liability  shall  be  as  provided  In  section  1, 
subdivision  c  (1, 2, 3  and  4)  of  this  act  Any  such 
cause  of  action  assigned  to  the  Nevada  Indus- 
trlsl  Commission  may  be  protoeated  m  oompro- 
mlsed  by  the  department  in  its  discretion.  Any 
compromise  tur  the  workmen  of  any  such  suit, 
which  would  leave  a  defidency  to  be  made  good 
out  of  the  aeddent  fund,  may  be  made  only  with 
the  written  approval  of  the  department" 

ti]  We  are  of  the  opinion  that,  notwith- 
standing counsel  contends  that  this  proceed- 
ing only  presents  a  question  of  law  as  to 
the  proper  construction  of  section  87,  supra, 
the  extraordinary  proceeding  In  mandamus 
la  not  the  proper  remedy.  It  has  been  re- 
peatedly decided  by  this  court  that  manda- 
mus will  not  lie  if  there  Is  a  plain,  speedy, 
and  adequate  remedy  at  law.  ThtLt  there  Is 
a  remedy  at  law  against  respondent  upon  a 
rejected  claim  of  an  employ^,  we  think,  per- 
mits of  no  question.  Suppose,  for  example, 
a  claim  is  rejected  by  the  Commission  upon' 
the  ground  that  the  relation  of  employer  and 
employ^  did  not  exist  at  the  time  of  the  ae- 
ddent. It  would  not  we  think,  be  contended 
that  this  court,  upon  an  original  proceeding 
In  mandamus,  conld  hear  evidence  and  de- 
termine auch  controverted  question  of  fact- 
Again,  if  the  Commission  should  determine 
that  the  extent  of  the  claimant's  injuries  are 
not  as  great  as  that  asserted  by  the  claim- 
ant, and  the  claimant  is  unwilling  to  acc^t 
the  compensation  which  the  Commission  de- 
teroiines  he  is  entitled  to,  the  claimant  la  en- 
titled to  have  the  question  of  the  cxtefnt  of 
his  injuries  determined  aa  a  fact  by  a  court 
of  law.  Suppose  that  Instead  of  filing  a>  de- 
murrer to  the  petition  In  this  proceeding, 
respondent  had  filed  an  answer  and  denied 
all  the  allegations  of  the  petition,  we  think 
comnel '  woiild  not  autend-  that  this  court 
could  aasame  to  act  as  a  court  of  original 
Jurisdictlmk  and  tr7  tlw  Issues  OC  fact  tbns 
raised. 

There  has  beat  filed  In  this  proceeding  for 
the  tnformatlMi  of  the  court  a  transolpt  of 
all  of  the  proceedings  before  reoondent  in 
the  matter  of  the  claim  of  petitioner.  Prom 
thla  tnui8crb>t  it  appears  that  petitioner's 
claim  was  at  one  time  allowed  conditionally 
by  a  vote  of  a  majority  of  th«  members  of 
the  respondent  Conunlsslon.  Subsequently 
the  Commlsaion  reconsidered  the  resolution 
by  wld<^  Oie  dalm  waa  oandltlonaUy  allow- 
ed, and  Qie  claim  was  rajected.  It  ajvears 
from  thla  transcript  that  at  we  time,  the 
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qnestlon  wu  raised  wfeether  the  relation  of 
employer  and  employe  existed  at  the  ttme 
of  tbe  accident.  It  nowhere  appears  trom 
the  transcript,  excepting  interentlaUy,  that 
tte  respondent  Oommlsslaa  erer  found  the 
fiicts  as  alleged  in  the  petition.  While  Uila 
transcript  of  the  proceedings  before  the  re- 
spondeitt  OommlsBl<m  may  have  no  proper 
place  In  determining  tbe  questions  raised 
upon  the  d^nrrer  to  tbe  petition,  it  Is  prop- 
er, we  think,  to  refer  to  the  same  aa  iUoa- 
trattng  the  reason  why  mandamus  Is  not  an 
appropriate  remedy  to  mforoe  a  rejected 
claim  presented  to  fnich  Commission.  Nec- 
essarily, the  dalm  of  an  onploy^  rejected 
In  wh<^  or  in  part  by  the  Industrial  Oom- 
mlssUm  vpon  any  qoestion  of  fact  going  to 
the  extent  of  his  injuries  or  as  to  the  ex- 
istence of  the  relationship  of  employer  and 
employ^  at  the  time  of  the  aoddent,  mnat 
be  determined  In  an  action  at  law  against 
the  C!ommiBSl<m.  If  the  remedy  by  m  action 
at  law  is  ample,  and  fbe  only  remedy  in  the 
case  of  a  rejected  claim,  based  upon  a  dis- 
agreement between  the  daimant  and  tbe 
Comml8sl«i  as  to  sudi  matters  of  &ct,  we 
can  see  no  good  argument  why  the  same  rem- 
edy is  not  as  plain,  speedy,  and  adequate 
where  the  rejection  ot  the  claim  Is  based 
upon  a  dlfleroice  of  opinion  as  to  a  mere 
matter  of  law.  Many  cases  arise  in  which 
disputes  between  lltlgante  are  based  simply 
.  uptm  a  dlfferrace  of  contention  as  to  a  mat- 
fer  of  law.  Our  stetutes  provide  tor  a  sim- 
ple method  .of  submission  of  such  contro- 
fersies  to  the  district  courts.  Ber.  Laws, 
ii  5252-S25C 

[2]  In  the  administration  of  Qie  Important 
duties  Imposed  npmi  the  Nevada  Industrial 
Oommlssion,  that  Comndsslim  will  doubtless 
often  be  required,  as  it  interprets  Its  duty, 
to  reject  claims  In  whole  or  In  part,  and  boQi 
upon  questions  of  tact  and  law.  If  a  claim 
Is  flni^  rejected,  in  toto,  that  Is  the  end  of 
it  so  far  as  the  X^ommlsslon  is  concerned, 
unless  a  Judgment  is  obtained  against  the 
Gommlsslwi  in  a  conrt  of  competent  Juris- 
diction, In  whldh  event  the  Judgment  will 
hare  the  force  (tf  en  allowed  daim.  Should 
the  Commission  refuse  to  ptLj  such  final  Judg- 
ment, mandamus  would  be  an  appn^rlate 
ronedy. 

It  was  never  intended  that  this  court, 
through  the  agency  of  some  extraordinary 
writ  Bhould  be  made  tlie  Instrument  for  for^ 
nliriiing  legal  advice  to  boards,  commlssloDS, 
and  officers.  Petitioner  has  or  has  not  a 
legal  claim  against  the  respondent  Oommls- 
sion. A  district  court  Is  the  proper  forum 
to  determine  Ha  legality  of  his  dalm,  add, 
if  a  legal  <dalm,  the  amonnt  be  Is  entifled 
to  recover  under  the  statute.  It  after  a 
Judgment  In  the  district  oonr^  either  party 
is  dissatlsaed  with  socb  Judgment,  the  rem- 
edy ct  ai^nal  to  tbia  court  Is  avallablft 

If  the  Legislature  had  not  adopted  the 
statute  under  which  petitioner  claims  com- 


pensation, ha  would. 'tt  he  sought  to  enfores 
compensation  from  his  employer,  be  compi- 
led to  Institute  bis  sntt  in  the  district  court 
It  cannot,  in  reason,  we  think,  be  ooataid- 
ed  that  a  person  entitled  to  compensation  tor 
personal  Injury  has,  by  virtue  at  the  statute, 
been  granted  any  dUTerent  remedy  to  estab- 
lish his  rii^t  to  sodt  ctanpotsatlon  than  that 
whidt  before  eUstod. 

Petltlraa  having  an  adequate  ronedy  at 
law,  proceeding 'in  mandamus  Is  not  avail- 
able. State  ex  rel.  lOghels  v,  Eggers.  88 
Ner.  864,  186  Fa&  IM ;  State  ex  rel.  Abd  t. 
Bggers,  W  Nev.  872, 186  Pac.  100. 104;  State 
ex  rel.  Kendall  v.  Cole.  89  Ner.  — »  148 
Pac.  661. 

Tbe  denmmr  to  the  petition  is  mstained. 
'  UoOABRAN  and  OOLEOfAN.  JJ.,  eonenr. 


WALL  T.  NOBTHERN  PAa  BT.  CO. 
(No.  8489.) 

(Supreme  Court  of  Montana.  Dec  1, 1916w) 

1.  Oabbzibs  «»82^  —  Cabbuob  aw  Livk 
Stock  —  LxHirxnoif s  or  Liabhitt  —  Ra- 
<)uiiixuBMTB  or  Notice  or  Loss— Waivbb. 

A  fltipulation,  in  a  bill  of  lading  for  sn  in- 
terstate shipment  of  cattle,  that  the  shipper,  as 
a  condition  to  Us  n^t  to  recover  damages  for 
loss  or  injury  to  any  of  tbe  stoclt,  must  ffive 
notice  of  nis  claim  in  writing  to  some  officer 
or  station  agent  of  the  company  before  the  stock 
should  be  zemoved  from  the  place  of  destin&tion 
or  mingled  with  other  stock,  cannot  be  waived 
by  the  carrier,  under  the  provirtons  of  the  In- 
terstate Oomnnroa  Act;  forUdding  diaeiimina- 
tions. 

[lOd.  Note^For  other  cases,  see  Carriers, 
Out  Dig.  f  84;  Dee.  Dlgr&82(2).l 

2.  OouKPB  «=»97(1)  —  Thkobt  or  Cass  Bk- 

LOW. 

An  action  by  a  shipper  of  live  stock  against 
a  railroad  for  mjaries  to  stock  in  tranrft  waa 
tried  on  the  thbory  that  compliance  with  the 
bill  of  lading  stipulation  for  notice  of  claim 
cotdd  he  waived  by  the  railroad.  On  appeal  to 
the  atete  Suprenw  Qonrc  the  question  of  waiver 
waa  not  considered,  the  anpulatlon  being  re- 
garded as  unreasonable  and  invalid  in  any  event. 
On  appeal  to  the  United  States  Supreme  Court, 
the  Btipulation  waa  held  valid  and  enforceable, 
and  tbe  case  remanded.  Held,  the  railroad  com- 
pany was  not  precluded,  by  the  theory  on  'which 
the  ease  had  been  tried  below,  trom  uraing  that 
such  stipulation  could  not  be  waived  by  the 
carrier  under  the  uniformity  requirements  of  the 
Interstate  Commerce  Act,  since  whether  stidi 
stlpnlation  oonld  be  waived  was  a  fedend  qoes- 
tion, and  the  role  of  the  theory  of  the  case  be- 
low, being  merely  a  rule  of  practice,  must  give 
way  to  the  holding  of  the  Supreme  Court 
the  United  States  on  the  federal  question. 

[Bd.  Note.— For  other  cases,  see  Courts,  Gent 
DigTl  829;  Dec.  Dig.  «3se7(l).] 

3.  Appeaz.  and  Ebbob  «s»1175(1)— Dibpobi- 
TioN  OF  CAaB— Bbndkbinq  Juooment. 

Where  action  was  brought  to  recover  as  a 
lump  sum  damages  for  several  items,  on  some 
of  which  it  was  decided  on  appeal  no  recovery 
could  be  had,  and  a  general  verdict  was  r» 
turned  for  a  less  amount  than  their  aggregate, 
but  it  did  not  appear  what  particular  items  were 
considered  In  making  up  the  amount  of  the 
verdict,  judgment  cotud  not  be  rendered  in  the 
Supreme  Court  for  the  items  on  which  plaintiff 
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luli^t  inn  neovflrwL  idnce  thja  mold  mMI- 

taU  the  judgment  of  the  SupmiM  CoorC  fur 
that  of  the  Jury  in  making  findings. 

fEd.  Note, — For  other  cases,  see  Appeal  and 
Brrar,  Cent  Dig.  K  4678,  4BT6,  4576,  4583- 
4687;  Dm.  Dig.  «s>ll76(l).] 

Appeal  from  District  Coart,  Qallatln  Comi- 
ty;  Ben.  B.  Law,  Judge. 

Action  by  B.  P.  Wall,  as  administrator  of 
the  estate  of  B.  J.  Wall,  deceased,  against 
tbe  Northern  Pedflc  Railway  Company.  On 
remand  from  Supreme  Court  ot  Uaited 
States.   Reversed  and  remanded. 

For  previous  opinions,  see  241  IT.  S.  87, 
86  Sup.  Ct  483.  60  L.  Bd.  906;  aUo  60  Mont 
122.  146  Fftc.  281 

Hwtman  ft  Haitman.  of  Bowman,  and 
Otmn,  Baacsh  *  Ball,  of  Helena,  tm  wp^' 
last  Walter  Altken,  of  Bozeman,  for  re- 
q^oodcnt 

HOLLOWAY,  J.  WlMo  fbSi  cum  came 
before  tbia  court  on  appeal  from  tbe  dis- 
trict coort  aZ  Gallatin  ooonty,  we  reached 
tbe  oondudon  tbat  the  provialon  in  tbe  bill 
of  ladlns  whldi  reanlred  Qie  shipper,  at  a 
eondittoa  precedent  to  bia.  right  to  recover 
flemagpi  for  any  injury  to  the  cattle  while  in 
transit;  to  give  notice  In  wilting  of  Ua  dalnt 
before  Che  cattle  were  removadi  from  tbe 
Idaoe  ot  destination  or  mingled  wltb  otber 
atocl^  was  nnreasonaUe  and  Told,  and  af- 
firmed tbe  Judgment  in  taYor  of  tbe  plalntUC. 
Wall  r.  Nortbem  Pac.  Ry.  Oo^  SO  Mont  122, 
146  Pac  291.  TbB  question  whetber  tbe 
carrier  bad  waived  compUanoe  wltti  Out  pro- 
vision was  submitted  to  tbe  Jury  In  the  trial 
court  and  the  verdict  was  apparently  based 
upon  a  finding  tbat  sndi  compliance  had 
been  waived.  In  fliis  eonrt  we  deemed  the 
quesUon  of  waiver  Immateiia]  and  gave  It  no 
consideration.  When  the  cause  was  removed 
1^  writ  of  error  to  Che  Siq»reme  Court  of  tbe 
United  States,  that  court  reversed  our  Judg- 
ment and  hcM.  In  tifMt,  Out  tiie  provision 
in  ttie  bill  of  lading  to  which  refferaice  has 
been  made  was  reasonable  and  valid,  and 
rmanded  the  cause  for  further  proceedings. 
Nortbem  Fae.  By.  Co.  Wall.  2A1  U.  J3.  87, 
88  Sop.  Ct  488,  60  li.  Bd.  006^  Reference 
is  made  in  the  opinion  to  the  tMt  that  the 
qoertlon  of  waiver  was  litigated  In  tbe  trial 
eoor^  but  not  considered  In  this  oonrt 
Counsel  for  plaintiff  now  insists  that  this 
court  review  the  evidence  touching  the  ques- 
tion <tf  waiver,  and.  If  we  find  It  suffldent  to 
jostify  the  verdict,  that  we  again  afflnn 
the  Jitdgment,  and  argues  that  this  was  the 
Intention  ot  the  -  Supreme  Ooort  of  tiie  United 
States  in  remanding  the  cause,  with  the  dl- 
rections  contained  in  the  mandate.  We  are 
met  with  the  contention  by  counsel  for  the 
carrier  that  such  could  not  have  been  the  in- 
tention of  the  Supreme  Court,  for  the  reason 
tbat  compliance  with  the  prorlalon  ct  the  bill 
of  lading  In  question  oould  not  be  waived  by 
tiie  carrier,  and  that  the  Supreme  Court  bad 
thereof  ore  and  has  since  held  that  pompll- 


anoe  with  like  tenur  of  contracts  of  Inter- 
state shipments  cannot  be  waived. 

In  many  instances  tiie  Snjffeme  Conrt  bas 
had  occasion  to  consider  ttie  Commerce  Act 
and  Its  amendments,  generally  with  reference 
to  deviations  tcom  tbe  estabUsbed  rates,  and 
to  indicate  the  brood  purpose  to  be  served  by 
that  legislatlim.  In  New  York,  New  Haven  & 
H.  B.  Co.  V.  Intentate  Oua.  Commission,  200 
X;.  B.  861.  26  Sup.  Ct  272.  60  L.  Bd.  616,  fliat 
court  said: 

"It  cannot  b«  challenged  that  the  great  pnr- 
pose  of  the  act  to  regulate  coBunace,  whilst 
seeking  to  prevent  unjust  and  unreasonable 
rates,  was  to  secure  eaualltr  of  rates  as  to  all 
and  to  destroy  favoritum,  these  last  bdng  ac- 
complished by  requiring  the  publication  of  tar- 
iBb  and  by  prohiottinE  secret  departnres  from 
such  tari^  and  forbidding  rebates,  preferences, 
and  all  other  forms  of  undue  discriminatioiu 
*  *  *  If  the  pohUo  purpose  which  the  stat- 
ute was  intended  to  accomplish  be  home  in 
mind,  its  meaning  becomes,  il  possible,  dearer. 
What  was  that  pnrposeT  It  was  to  compel  the 
carrier  as  a  pubUc  agent  to  give  equal  treat- 
ment to  aU.** 

In  Armour  Packing  Ca  v.  United  States, 
209  U.  &  66,  28  Sw^  Ot  428^  62  U  Bd.  681, 
the  court  said: 

*13ie  Elkins  Act  proceeded  upon  broad  lines 
and  was  evidently  intended  to  effectuate  the 
purpose  of  Congress  to  require  that  all  ship- 
pen  sbonld  be  treated  alike,  and  that  the  only 
rate  charged  to  any  shipper  for  the  same  serv- 
ice under  the  same  conditions  should  be  the  one 
estabUshed,  published  and  posted  as  required 
by  law.  It  u  not  BO  much  the  particular  form 
by  which  or  the  motive  for  which  this  purpose 
was  accomplished,  but  the  intention  was  to  pro- 
hibit any  and  all  means  that  mi^t  be  resorted 
to  to  obtain  or  receive  coucessiong  and  re- 
bates from  the  fixed  rates,  duly  posted  and  pub- 
lished." 

In  Chicago  ft  Alton  B.  R.  Co.  v.  Klrby,  226 
U.  &  155,  32  Sup.  Ct  648,  56  U  Ed.  1033. 
Ann.  CaJL  1814A,  601,  where  the  shipper  was 
relying  upon  a  special  oral  contract  that  bis 
stock  should  be  taken  a  particular  fast 
train,  the  conrt  quoted  with  apEOoral  the 
excerpt  from  the  opinion  In  the  Armour  Case 
above,  as  Justification  for  Its  conclusion  that 
such  a  ^[ttclal  contract  was  Invalid,  and  for^ 
ther  said: 

-"Hie  broad  purpose  of  the  Commerce  Act  was 
to  compel  the  establishment  of  reasonable  rates 
and  their  uniform  application.  That  purpose 
would  bs  defeated  If  sanction  be  riven  to  a 
special  oontract  by  which  any  such  advantage  la 
given  to  a  particular  shipper  as  that  contract- 
ed for  by  the  defendant  in  error.  To  guarantee 
a  particular  connection  and  transportation  by 
a  particular  train  was  to  give  an  adrantage 
or  preference  not  opm  to  all  and  not  j^vided 
for  in  the  published  tarifb." 

In  a  somewhat  similar  case,  Kansas  So. 
Ry.  V.  Carl,  227  U.  S.  630,  33  Sup.  Ot  891,  67 
L.  Ed.  683,  tbe  court  said: 

**Nor  can  a  carrier  legally  eontraet  wldi  a 
particular  shippar  for  an  nnusuid  service,  unless 
be  make  and  publidi  a  rate  tax  such  service 
equally  open  to  sU." 

Another  case,  very  similar  in 'Its  fiicts 
to  the  Eirby  Case  above,  is  Atdilson,  T.  ft 
S.  F.  Ry.  Ca  T.  Robinson.  288  U.  8. 173,  84 
Sop.  Ct  666,  68  Ifc  Ed.  801. 
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Tlufxtt  tm  eonrt  raMt 

"If  oral  agreements  of  thifl  character  can  b« 

■ustained,  then  the  door  is  open  to  all  manner 
of  special  contracts,  departing  from  the  sched- 
ules and  rates  filed  with  the  commission.  Kan- 
sas City  Southern  Ry.  Co.  v.  Caii,  aapra,  227 
U.  S.  052  [33  Sup.  Ct.  801,  07  h.  Ed.  ®S].  To 
maintain  the  supremacy  of  such  oral  agreements 
would  defeat  the  primary  purposes  of  the  Inter- 
state Commerce  Act,  so  often  affirmed  in  the 
decisions  of  this  court,  which  are  to  require 
equal  treatment  of  all  sbipiKn  and  the  charg- 
ing of  hut  one  rate  to  all,  uid  that  the  one  filed 
as  required  by  the  act." 

In  Phillips  T.  Grand  Trunk  Ry.,  236  U.  S. 
662.  35  Sup.  Ct.  444,  59  L.  Ed.  774,  there  was 
presented  the  question  wbetiier.  In  an  ac- 
tion by  a  shipper  to  recover  for  freight  over- 
charges,  where  it  appeared  from  the  face  of 
the  complaint  that  the  action  bad  not  been 
commenced  within  the  time  limited  by  the 
Hepburn  Amendment,  the  objection  could  be 
raised  by  general  ddmnrrer.  Tbe  coart  held 
tbat  under  the  statute  tlie  lapse  of  time,  not 
only  bars  the  remedy,  but  destroys  tbe  lia- 
bility, and  said: 

'^is  will  mdre  distinctly  appear  by  consider- 
ing the  requirements  of  aniformity,  which,  in 
this  as  in  so  mtfny  other  instances,  mast  be 
borne  in  mind  in  construing  tbe  Commerce  Aot 
Tbe  obligation  of  the  earner  to  adhere  to  the 
legal  rate,  to  refund  only  wliat  is  permitted  by 
law  and  to  treat  all  shippers  alike,  would  have 
made  it  Illegal  for  the  carriers,  either  by  aHeno^ 
or  by  tapresa  waiver,  to  preserve  to  the  Phillips 
Company  a  right  of  action  which  the  statute  re- 
quired sbould  be  asserted  within  a  fixed  period. 
To  have  one  period  of  limitation  where  the  com- 
plaint is  filed  before  the  CMnmiasioB  and  the 
varying  periods  of  limitation  of  the  different 
states,  where  a  suit  was  brought  In  a  court  of 
competent  jurisdiction,  or  to  permit  a  railroad 
company  to  plead  the  statute  of  Ilmltatlona  as 
against  some  and  to  waive  it  as  against  others, 
would  be  to  prefer  some  and  discriminate 
against  others  in  violation  of  the  terms  of  the 
Commerce  Act,  which  forbids  all  devices  by 
which  BQch  results  may  be  accomplished.  The 
prohibitions  of  the  statute  against  unjust  dia- 
criminatioQ  relate,  not  only  to  inequality  of 
charges  and  inequality  of  facilities,  but  also 
to  the  giving  of  preferraces  by  means  of  con- 
sent judgments  or  tbe  waiver  of  defenses  open 
to  the  carrier.  Tbe  railroad  company,  there- 
fore, was  bound  to  claim  the  benefit  of  the  stat- 
ute her&  and  coold  do  so  here  by  gweral  de* 
murrer."^ 

In  Georgia,  P.  &  A.  Ry.  Co.  r.  Bllsh  Milling 
Co.,  241  U.  S.  leO,  36  Sup.  Ct  641,  60  L.  Ed. 
MS,  there  was  presented  tbe  question  wheth- 
er by  Its  wrongful  act  the  carrier  could  aban- 
don tbe  contract  of  shipment  and  render  It- 
self liable  in  the  event  tbe  shipper  bad  fail- 
ed to  make  claim  within  tbe  time  limited  for 
such  purpose  by  the  bill  of  lading.  The  court 
said: 

"It  is  urged,  however,  that  tbe  carrier  In  mak- 
ing the  misdelivery,  converted  the  oDur  and 
thus  abandoned  the  contract  But  the  parties 
could  not  waive  the  terms  of  the  contract  un- 
der which  the  shipment  was  made  pursuant  to 
the  federal  act;  nor  could  the.  carrier  by  its 
conduct  give  the  shipper  the  right  to  ignore 
these  terms  which  were  applicable  to  that  con- 
duct and  hold  the  carrier  to  a  different  respon- 
sibility from  that  fixed  by  the  agreement  made 
ohder  the  published  tariffs  and  regulations.  A 
different  view  would  antagonize  the  plain  noUcy 
of  the  act  and  open  the  door  to  the  very  abuses 
at  which  the  act  was  aimed.'* ' 


&i  Banaka  Bflssonri  Pae.  Ry.  Co., 
Mo.  App.  84S,  186  S.  W.  7.  the  Court  of  Ap- 
peals of  MliBourl  had  under  consideration 
tbe  question  whether  an  Interstate  carrier  can 
waive  tbe  requirement  In  tbe  bill  of  lading 
that  notice  of  claim  for  damages  must  be 
presented  within  a  certain  spedfled  Ume, 
and  said: 

"But  plaintiff  relies  upon  a  waiver  of  the  no- 
tice by  c<mduct  That  is  to  say,  defendant  by 
its  acts  and  conduct  waived  its  privileges  wira 
respect  to  notice  in  this:  Hiat  it  accepted  and 
received  plaintitPs  claim  without  protest  or  com- 
plaint, after  the  limitatim  of  four  months  had 
expired,  and  that  It  treated  with  plaintiff  since 
four  months  after  a  reasonable  tune  for  deliv- 
ery had  expired,  and  declined  to  pay  on  other 
grounds  than  want  of  notice.  Hie  federal  Com- 
merce Act  is  deslipied  to  prevent  disotantnation 
between  shippers,  and  its  object  is  to  noUi^ 
any  device  wMccto  tbA  canier  may  praetiM  »■ 
vontism  between  than." 

The  court  refers  to  tbe  language  employed 
In  tbe  Phillips  Case  above,  «nd  conclude: 

"Under  this  rule  of  equality  we  think  a  car- 
rier  cannot  say  to  one  shipper,  *I  will  enforce 
tbe  burdensome  terms  of  our  contract  requiring 
notice  in  a  specified  time,'  and  to  another,  'I 
will  release  you  from  the  same  provisions  in  the 
same  character  of  contact'  We  do  not  say  that 
a  situation  might  aot  exist  whereby  a  shipper 
would  be  relieved  of  the  necessity  of  giving  no- 
tice of  loss,  but  we  do  say  that  a  carrier  may 
not,  by  his  voluntary  act,  release  one  and  hold 
the  outer." 

Tbe  same  conclusion  was  reached  by  tbe 
same  court  In  Kemper  Mill  Co.  t.  Missouri 
Pac.  B7.  Co.  19S  Ma  App.  466,  186  S.  W.  8. 
There  r^er^ice  Is  made  to  tlie  dedatm  in 
tbe  BIlab  Milling  Co.  Case  above,  and  it 
is  said  tbat  the  Supreme  Court  ot  tbe  United 
States  tliere  beld  that  tbe  giving  of  the  notice 
by  the  shipper  cannot  be  waived  by  the  car- 
rier. Again,  In  Dont^  v.  Mlssoorl  By.  Ga, 
193  Ma  App.  610,  187  &  W.  141,  the  aame 
court  held: 

"Under  the  daelalooa  of  the  Supreme  Court 
of  the  United  States,  the  ctmtractual  provision 
as  to  notice  is  valid,  and  It  cannot  be  waived.** 

[1]  When  we  realize  tbat  the  ultimate  ob- 
ject of  the  Commerce  Act  Is  to  guarantee  to 
Interstate  shippers  absolute  equality  in  rates 
and  treatment  and  to  prevent  unjust  dis- 
criminations, by  whatever  means  emplt^ed, 
the  conclusion  Is  forced  that  the  carrier  can- 
not waive  a  provision  of  the  bill  of  lading  of 
tbe  character  of  tbe  one  under  consideration. 
To  permit  the  carrier  to  say  to  one  of  two 
competing  shippers,  "If  you  do  not  present  a 
notice  of  your  claim  for  damages  within  the 
time  limited  by  tbe  bill  of  lading,  your  right 
to  sue  shall  be  forfeited,"  and  to  another 
shipper,  under  similar  circumstances,  "Not- 
withstanding your  failure  to  give  the  re- 
quired notice,  your  right  to  press  tbe  claim 
by  negotiations,  or  In  court  will  not  be  dis- 
puted, and  no  question  will  be  raised  upon 
your  foilure  to  give  notice,"  would  result  in 
substituting  for  the  written  contract  of  ship- 
ment what  is  in  effect  a  q;>eclal  agreement 
not  filed  with  nor  sanctl<med  b/tbelnterstatcf 
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Commerce  Commission,  and  one  whereby  tbe 
latter  shipper  would  secure  a  decided  prefer- 
esice  and  advantage  over  his  less  fortunate 
competitor.  It  was  plainly  the  intention  of 
Congress  that  the  shipping  ccmtracts  shall  be 
RTKfh  only  as  meet  the  approval  of  tbe  Com- 
mission ;  that  they  shall  be  published  for  the 
benefit  of  all  intending  shippers  alike;  that 
they  shall  be  rigidly  adhered  to  by  both  ship- 
per and  carrier,,  and  all  the  terms  and  pro- 
visions carried  into  effect  in  good  faith.  If 
the  carrier  cannot  waive  the  defense  that  the 
action  against  it  was  not  commenced  within 
the  time  limited  by  statnte,  as  held  in  the 
Phillips  Case  above,  neither  can  it  waive 
tbe  defense  that  the  regnlred  notlce.was  not 
presented  In  time. 

{7)  It  is  su^ested  by  counsel  for  the  plain- 
tiff that  this  cause  was  tried  and  determined 
in  the  court  below  upon  the  theory  that  com- 
pliance with  the  provision  of  the  shli^li^ 
contract  requiring  notice  could  be  waived, 
and  that  the  railway  company  ought  not  to 
be  permitted  to  change  Its  theory  at  this  late 
day.  But  whether  such  compliance  can  be 
waived  is  a  federal  question,  and  in  our  opin- 
ion our  rule  of  practice  to  which  reference 
la  made  must  give  way  In  this  instance  to 
the  holding  of  the  Supreme  Court  of  the 
United  States.  Since  the  reaulred  notice 
was  not  given,  in  this  Instance,  and  tbe  fail- 
ure to  give  It  could  not  be  waived  by  the 
canier,  tnt  must  be  invoked*  there  li^  under 
the  decision  ot  tbe  Supmm  Court  of  tbe 
United  States,  no  question  open  for  further 
owwlderatton. 

•  [1]  Plaintiff  urges  tbat  he  may  zecover  for 
tbe  three  animals  wblcb  died  en  route,  even 
If  be  Is  denied  relief  tor  tbe  injuries  to  the 
others..  The  action  was  brought  to  recover 
^U50i.8a  w  the  aggregate  damages  for  the 
loss  of  these  three,  for  tbe  injuries  and  de- 
predation to  the  others,  and  for  tbe.  extra 
■feed  and  care.  The  Jury  retuxned  a  general 
■vetSSiOt  in  fa.Tor  of  plaintiff  for  $870.60.  and 
"we-  are  unable  to  say  from  the  record  what 
parttonlar  elements  were  consddeted  In  mak- 
ing up  that  amount.  Whether  the  Jury  found 
that  these  three  animals  died  from  exposure 
to  the  extreme  cold,  from  being  trampled  by 
tbe  others,  or  that  the  deaths  resulted  prox- 
imately from  defendant's  negligence  In  tmrea- 
sonably  delaying  the  shipment,  cannot  be  de- 
termined. We  cannot  substitute  this  court 
for  the  Jury  and  maKe  findings  upon  those 
subjects. 

The  Judgment  heretofore  rendered  by  this 
court  Is  vacated  and  set  aside,  and  It  is  now 
ordered  tbat  the  Judgment  of  tbe  district 
court  of  Oallatin  county  in  favoc  of  tbe 
Iflatntlff,  and  the  order  denying  defendant's 
motign  for  a  new  trial,  be  reversed,  and  tbe 
cause  is  ronanded,  with  dlrectl<»i8  to  the 
lower  court  to  eatet  Judgment  In  favw  of  the 
defendant  fior  its  costs,  Including  the  costs 
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incurred  in  tile  Sttpreme  Court  of  the  United 
States.' 
Reversed  and  ronanded. 

BRA24TLT,  O.  S.,  and  BANNER,  oon- 
cur. 


ALBBBS  T.  BOABD  OF  COUNT?  COM'BS 
OF  BSIATERHEAD  COUNTZ  st  aL 

(No.  S708.) 

(Supreme  Court  of  Montana.  Nov.  24,  1916.) 

1.  CouNTiBs  «=»205(6)— Claihb— Apfgai.  to 
District  Couax  fsou  Aotiok  of  Boabo  of 
CouNTT  CouuissioNEBS— Statute. 

Under  Rev.  Code*  S  2948,  providing  tbat  an 
appeal  to  tbe  district  court  from  an  order  of  a 
county  board  of  commission'erB  allowing  or  dis- 
allowing a  claim  must  be  entered,  tried,  ana 
determined  the  same  as  appeals  from  justices' 
courts,  on  appeal  to  the  district  court  zrom  an 
order  «f  the  board  of  commissienarB  of  a  county 
allowing  a  claim,  tbe  district  court  Is  limited  to 
the  determlnatioD  of  onl^  the  matter  that  was 
before  the  board  of  commissioners. 

[Ed.  Note.— For  other  eases,  see  Countieb. 
Cent  Dig.  H  S32,  833;  Dec.  Dig.  «=>206(5).] 

2.  Counties  4=9204(4)— Cunu—AcTioii  of 
BOABO  OF  CJoqntt  CoiaaasxoNBBS— SXATCn 
— "Coubt"— "JcnoiaiNT." 

A  board  of  county  commissioners  is  not  a 
"court,"  and  Its  action  in  allowing  or  disallowing 
a  claim  against  the  county  Is  not  tantamount 
to  a  "Judgment,"  its  refuMl  to  allow  a  claim 
not  being  conclusive,  even  though  the  claimant 
does  not  appeal,  in  view  of  Rev.  Codes,  %  0490e, 
Bubd.  2,  providing  that  actions  fta-  claimi -against 
a  county,  rejoated  by  tbe  commissioners,  must  be 
commenced  within  six  months  after  the  first 
rejection. 

[Ed.  Note.— For  other  cases,  see  Coonties, 
Cent  Dig.  i  S17 ;  Dec  Dig.  ^204(4). 

For  otbee  deBnitlons,  see  Words  and  Phrases, 
First  and  Secoitd  Series,  Court;  Judgment.] 

8.  COUNTDBS  ^:3>206(S>— CLAUCS-^AnnUZ,  TO 
DjSTBICT.  COUBT— STATUTKS. 

Under  Rev.  Codes,  f|  2947,  2948,  concern- 
ing appeals  to  the  dlstrfet  court  from  an  order 
of  the  board  of  county  commissioners  allowing 
or  disallowing  a  claim  against  the  county  in 
whole  or  in  part,  the  action  of  the  district  court 
should  not  terminate  In  a  formal  judgment  for 
the  amount  of  tbe  claim,  thongfa  judgment  for 
easts  is  proper,  but  i»ily  In  an  order  affirming 
or  reversing  tbe  action  of  the  board,  since  the 
language  oi  section  2048  means  only  that  the 
court  may  try  de  novo  tbe  question  whether  tiie 
actitm  at  the  board  was  comet,  and  so  dedare, 
[Ed.  :Notej— For  other  -cases,  see  Qonntle^ 
Cent.  Dig.  H  882,  333 ;  Dec.  Dig.  «S9206^ 

4.  CouNTiKS  ^=>205<6)  —  Claims  —  AppEAi. 

JuDQKEST — Statute. 
Under  Rev.  Codes,  |8  2947,  2948,  relative 
-to  appeals  to  the  district  court  trom  the  decision 
of  a  board  of  county  commissioners  allowing  or 
disallowing  a  claim  against  the  county,  the  court 
cannot  give  judgment  against  the  claimant  for 
the  amount  of  a  claim  already  paid  to  him,  as 
tbe  statute  is  the  limit  of  the  court's  power,  and 
does  not  authorize  such  judf^mt 

[Ed.  Note.— For  other  caseiL  see  Counties, 
Omt  Dig.  1}  882.  888;  Dee.  Dig.  ^205(5).] 

Appeal  from  District  Court,  Beaverhead 
County;  Wm.  A.  Clark,  Judge. 

Proceedings  before  tbe  Board  of  Commis- 
sioners -of  Beaverbead  County  by  C.  C.  Bar- 
nett  for  allowance  of  a  (Hsdm.   From  an  or- 
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def -Of  tta  boaid  aUowiziff  tbe  claim.  John  O. 
Albers,  as  a  ta^qnyer,  appealed  to  the  dis- 
trict court.  There  was  judgnmt  that  the 
dalnt  bad  been  allowed  and  warrant  Israed 
wlthoat  authority  of  law.  and  that  the  ctnm- 
ty  was  entitled  to  recover  from  Bamett  and 
others  the  aniount  spedfled  in  the  warrant, 
and  from  an  order  denying  the  motion  of 
Bamett  and  oUwAi  for  new  trial,  they  ap- 
peal. Order  rerersed,  and  district  coort  di- 
rected to  grant  appellants  new  trial. 

Rodgers  &  Gilbert,  of  Dillon,  for  appel- 
lants. NorrlB,  Hnrd  &  Smith  and  Roy  S. 
St^henson,  all  of  Dillon,  for  respondent. 

BRA14TLT,  0.  J.  On  December  6,  1910, 
0.  O.  Bamett,  one  of  the  appellants,  sub- 
mitted to  tbe  board  of  commissioners  of 
Bearerhead  county  his  bid  for  a  contract  for 
the  care  of  the  indigent  sick,  poor,  and  In- 
firm of  the  county.  This  was  in  response  to 
a  notice  published  by  an  order  of  tbe  board 
In  pursuance  of  section  2051  of  the  Revised 
Codes,  as  amended  by  tbe  Laws  of  1009 
(Laws  1900,  c  29).  On  December  10th  he 
was  awarded  a  contract  Under  its  terms 
he  assumed  the  obllgatlra  to  care  for  and 
support  the  Indigents  whose  maintenance 
was  chai^eable  to  the  county  as  provided  In 
the  statute,  except  that  he  did  not  assupie  to 
furnish  medical  attendance  and  medical  sup- 
plies, to  pay  the  salaries  of  the  nurses  tox 
the  rick  or  tbe  expense  of  the  necessary 
laundry  work.  It  was  expressly  agreed  that 
he  was  relieved  from  any  obligation  In  this 
behalf.  The  contract  covered  a  term  of  three 
years  from  December  12,  1910.  Bamett  was 
to  be  paid  by  the  county,  at  the  quarterly 
meetings  of  the  board,  80  cents  per  day  for 
ea(^  person  who  became  a  county  charge ;  he 
was  to  have  the  use  of  the  county  poor  farm, ; 
and,  as  a  consideration  for  its  use,  was  to  pay 
to  the  tounty  In  iostallmenta  on  specified 
dates,  for  tbe  first  year.  $1,900,  for  the  second, 
$2,000,  and  for  the  third,  $2,100,  or  a  total  of 
$6,000  for  the  three  years.  The  contract  re- 
cited with  great  particularity  the  obligations 
mutually  assumed  by  the  county  and  Bar- 
nett  For  presoit  purposes,  the  foregoing 
general  statem^t  of  its  natnre  and  object 
win  suffice.  Appellants  Mlel  and  Best  became 
the  snreUes  of  Bamett  for  the  faithful  per- 
fOnnance  of  tlie  contract,  and  the  latter  pro- 
ceeded to  execute  it  on  hla'part,  recdving  Us 
oDmpensatlon  and  payli^  the  rent  for  the  farm 
as  theretn  provided.  ■  On  Augnat  20, 1018,  the 
respcndent  broui^t  his  action  in  the  dlstrlii 
court  against  the  board,  alleging  tliat  the 
contract  was  void  because  the  board  had 
failed  in  aevoral  partlcnlani  to  obserre  the 
requirements  of  the  statute  in  the  letting  of 
It,  and  demanding  ^at  the  board  be  enjoined 
fn^  maktaig  farther  allowance  or  payment 
to.  Bamett  for  his  services  under  It.  It  was 
alleged  that  the .  contract  was  void  because: 
(1)  The  notice  was  not  published  for  the 
time  required  by  law  before  the  contract  was 


let ;  (2)  beeanse  ot  the  exoepttons  made  then*- 
in,  i^levlng  Bamett  from  the  necessity  ot 
furnishing  medical  attendance,  medical  sup- 
plies, etc.;  (3)  because  it  fixed  the  compen- 
sation at  a  rate  par  day  Instead  of  a  rate 
per  we^,  as  required  by  tbe  statute;  and 
(4)  because  it  covered  a  term  not  ccmtem- 
plated  by  the  stetute.  On  apj^icatton  to  tbe 
court.  It. Issued  an  injunction  iwndlng  final 
decree.  None  of  the  appellants  w«re  parties 
to  this  actkm.  The  board  snfEered  a  defautt 
to  be  entered,  and  oa  Febraary  2, 1B14,  after 
final  hearing,  tbe  contract  was  adjudged 
void,  and  the  board  was  peremptturlly  en- 
joined from  proceeding  under  It.  and  qpedf- 
IcaUy  from  paying  any  further  oompaisa- 
tlon  to  Bamett  On  December  1,  1018,  Bar- 
nett  l^eeented  to  tbe  board  a  verified  ac- 
count for  aUowance  for  tbe  care  of  Indlgente 
during  the  aoaths  of  Jnne,  July,  and  Angust, 
at  the  rate  per  capita  specified  in  tbe  eon- 
tract,  amounting  to  $1^1^.30.  On  Uardb  6, 
1914,  the  boud  having  allowed  the  account 
to  tbe  amount  of  $1,430,  directed  the  issu- 
ance to  Bamett  of  a  .warrant  for  this  amount, 
and  this  was  at  onoe  dme.  Bamett  Imme- 
diately assigned  the  warrant  to  EUel  and 
Best  who  therenpwi  assigned  and  delivered 
It  to  the  board  fw  the  county  In  part  pay- 
ment ot  tbe  r^  due  fnmL  Bamett  for  use 
of  the  poor  farm  under  fitie  terms  of  the  oMi- 
tract  Therenpcm  the  respondent,  as  a  tax- 
payer at  the  county,  appealed  to  'tiw  district 
court  from  the  orda  of  allowance.  On 
June  22, 1914,  the  oontrorersy  was  sntnnitted 
to  the  court  upon  an  agreed  statement  oC 
facts,  to  which  the  county,  rqpresenlsd  by 
ttie  connty  attorney,  Uie  app^ants,  and  fl» 
req;»ondait  were  all  parties.  It  was  agreed, 
among  other  things,  In  addttimi  to  the  fore- 
going recitals,  tliat  Uie  parsons  cared  and 
maintained  Bamett  were  i«<ttwf  ly  ehaiifB» 
of  tbe  connty;  ttut  It  was  the  dvty  <tf  the 
county  to  care  for  and  maintain  them ;  ttat 
Bamett  performed  the  services  rendered  to 
the  connty  In  ttds  beh^  In  good  falt]k,-ln 
tbe  belief  that  the  ocmtract  was  valid  and 
binding  upon  him  as  wdl  as  tbe  county ;  that 
tbe  county  received  tte  benefit  of  fads  b«v- 
ices  and  the  supplies  furnished  by  him  ta 
good  faith;  that  the  county  had  paid  no  coor 
sideratlcm  for  the  services  and  the  supplies 
so  furnished;  and  that  the  sum  allowed  by 
the  board  was  the  reasonable  value  thereof. 
Upon  the  facte  submitted,  the  court  held 
that  the  claim  had  bem  allowed  and  Uie 
warrant  issued  without  aut^rity  of  law,  and 
that  the  county  was  entitled  to  recover  from 
the  appeilante  the  amounts  qjiedfled  in  the 
warrant  Judgment  was  rendered  accordinjg- 
ly.  The  appeal  is  from  an  order  denying  ks>- 
pellante'  motion  for  a  new  trial. 

Whether  tbe  Bamett  contract  was  void  np- 
oa  any  of  the  grounds  alleged  In  the  action 
brought  br  the  reqiondent  and  whether 
Bamett  was  cmcluded  by  the  decree  therein, 
are  qnestlims  whiA  do  not  arise  <m  this  ap- 
peal. When  the  action  was  brought  and  a 
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twnpoiivr  iBinneUoD  wu  lamed,  Barnett 
abuHkmed  fuHwr  performaBoe  oC  fh«  ctm- 
tract,  assumlsff,  appu^ntl/.  tbat  be  coald 
not  ItwfoUy  proceed  under  It  In  any  event, 
tat  xureewtlnc  tbls  case,  ooonsel  for  9j/pel- 
lants  have  aasumed  that  the  decree  In  that 
case  waa  proper  and  Mnding  upon  the  eonn- 
ty,  and  also  onaclnded  Barnett  tot  all  pnr- 
3>oee8.  The7  assail  the  Integrity  <tf  the  jods- 
ment  In  this  case  <m  several  gronnds.  One 
of  them  la  that,  though  the  ctmtract  was 
Tt^d,  yet  elnoe  mAer  the  prorMMis  of  the 
Code  m  the  subject  It  was  the  absolute  duty 
of  the  coanty  to  provide  for  the  care  and 
maintenance  of  Indigents  la  the  county,  and 
Barnett,  at  the  Instance  of  the  board,  per- 
formed services  and  Incurred  eipanse  In  that 
behalf,  he  la  entitled  to  reasonable  compenBa- 
tlon  for  hlB  services  and  to  be  reimbursed  for 
his  expenaea.  It  is  also  contended  that,  up- 
on the  broad  principle  of  equity  and  good 
consdenee,  the  county,  having  received  the 
beoeflt  of  Bamett'8  services  and  outlay, 
ought  to  rdmbnrse  him.  It  is  further  con- 
tended that,  whether  Barnett  Is  entitled  to 
be  reimbursed  by  the  county  or  not.  the  court 
was  without  Jnrlsdlctlfm  In  this  proceeding 
to  render  Judgment  against  the  appellants 
fw  the  amount  of  the  warrant  Issued  in  pay- 
ment of  Bamett's  claim. 

It  may  be  remarked  here  that  the  result  of 
the  transaction  between  the  board  and  the 
appellants  was  not  a  withdrawal  of  funds 
from  the  treasury  of  the  connty,  but  merely 
a  discharge  pro  tanto  hy  the  board  of  the 
rent  assumed  to  be  dae  the  connty  for  Bar- 
nett's  nee  of  the  poor  farm  np  to  the  time 
respond^t  bronght  his  action  to  annul  the 
contract  From  this  point  of  view  Barnett 
had  not  received  money  from  the  county  for 
which  recovery  could  be  had  upon  any  the- 
ory. Counsel  and  the  court,  however,  both 
seem  to  have  assumed  that  the  transaction 
was  the  equivalent  of  a  payment  to  Barnett 
find  to  have  tried  the  Issue  whether  or  not 
the  payment  was  legal;  the  court  having 
plenary  Jurisdiction  for  all  purposes.  How- 
ever this  may  have  been,  and  without  re- 
gard to  the  merits  of  the  other  contentions 
of  counsel,  we  think  the  court  was  wholly 
without  Jurisdiction  to  raider  the  Judgment 
It  did. 

{1-S]  The  proceeding  was  before  the  court 
on  appeal  from  the  order  <jt  allowance  by  the 
board,  in  pursuance  of  these  provisions  of 
the  Bevlsed  Codes: 

"Sec.  2M7.  Whenever  a  claim  against  a  ocMm- 
ty  is  disallowed  In  whole  or  In  part,  or  wben  any 
tupayer  of  tbe  county  Is  not  satisfied  with  any 
aUowance  made  by  tne  board,  the  claimant  or 
snda  taxpayer  may  appeal  from  the  decision  of 
the  board  to  the  district  conrt  for  tbe  county, 
by  'causing  a  written  notice  of  appeal  to  be 
Bured  on  the  clerk  of  tbe  board,  within  thirty 
days  after  the  making  of  the  dedaon  or  allow- 
aneec  uoA  executing  a  bond  to  tbe  conn^,  with 
■nrety  to  be  approved  by  the  clerk  of  the  board, 
ouidltlonal  to  prosecute  each  appeal  to  effect, 
and  to  pay  all  costs  that  may  be  adjudged 
against  the  appellant. 

^«s»  itM&  The  el«r^  of  tU  board,  upon  an 


appeal,  being  taken,  wx^  Immediately  gtre.  no- 
tice thereof  to  the  county  attorney,  ana  must 
make  out  a  return  of  the  proceedinfs  In  tlie 
matter  before  the  board,  with  its  decUon  tliere- 
on,  and  file  the  same,  together  with  the  bond  and 
all  the  papers  therein  in  his  swisessloQ,  with 
the  clerk  of  the  district  court ;  and  such  appeal 
must  be  entered,  tried  and  determined,  the  same 
as  appeals  from  Justtees*  oourts,  and  costs  are 
awarded  in  like  manner.** 

These  provisions  contemplate  that  the  par> 
ties  to  the  controversy  in  the  district  court 
in  such  cases  are  the  county  and  the  claim- 
ant or  the  taxpayer.  Clearly  this  is  so 
when  the  claimant  is  the  appellant,  for  the 
controversy  la  between  blm  and  the  county 
upon  the  question  of  allowance  or  disallow- 
ance, or.  In  other  words,  upon  the  question 
whether  he  has  a  legal  claim  against  the 
county.  The  same  situation  is  presented 
when  a  taxpayer  is  the  appellant  because 
there  Is  no  provision  for  notice  to  the  claim- 
ant; the  only  provision  on  the  subject  being 
the  requirement  that  tbe  clerk  shall  give  no- 
tice to  the  county  attorney,  the  representa- 
tive of  the  county.  It  will  be  noted,  toov 
that  the  appeal  bond  required  of  the  taxpay^ 
er  runs,  not  to  the  claimant  but  to  the  couir 
ty,  and  there  la  no  provision  that  if  the  tax- 
payer Is  overruled,  the  claimant  may  recover 
his  costs  against  the  taxpayer  of  the  county ; 
nor,  if  the  taxpayer  Is  successful  in  revers- 
ing the  order,  that  tbe  county  may  have  Judg- 
muit  against  the  dalmant  for  Its  costs. 

The  scope  and  meaning  of  these  secttona 
have  never  bem  defined  by  this  court  nor 
has  any  decision  cwistmlng  them  been  called 
to  our  attention.  They  were  considered  some- 
what In  State  ex  rel.  Oope  v.  Mlnar,  IS  Mont 
1,  81  Pac.  723,  but  the  Justices  were  not  in 
harmony,  except  uptm  the  point  that  the  Judg- 
ment whldi  had  been  rendered  by  the  district 
court  on  appeal  by  a  taxpayer  from  an  order 
of  allowance  by  the  board  of  commissioners 
was  void  for  want  of  Jurisdiction.  In  a  con- 
curring opinion  in  that  case  Mr.  Justice  Har- 
wood  expressed  the  view  that  wheo  a  tax- 
payer appeals,  the  real  adversary  par^  la 
tbe  Claimant  and  that  the  dear  implication 
is  that  he  must  be  made  a  party  under  the 
general  provision  of  flw  statute  (Rev.  Oodea, 
I  6498),  antborlsdng  the  court  whenever  tbe 
mreaence  of  other  partlea  than  those  before  it 
is  neceanry  to  a  completa  detannlnatlon  of 
the  controversy  In  band,  to  order  them  to  be 
brought  bx  tnila  proceeding,  however,  is  a 
^edal  statntory  proceeding,  and  in  oondnct- 
ing  and  datwmining  it  tiie  court  must  look 
to  the  atatate  for  its  authority.  Aa  In  caaes 
of  appeals  tnm  Jnatlces*  oourta,  the  district 
court  Is  limited  to  a  determination  of  only 
su^  matters  aa  the  Justice  might  have 
determined  (Duana  v.  MoUnak,  81  Mont.  343, 
78  Pac.  S88.  and  eases  cited)  so  here  the  court 
is  limited  In  Ite  aathority  to  the  determina- 
tion of  only  the  matter  that  was  before  tbe 
board  of  commissioners.  Hie  language  of  the 
last  clause  of  section  2948  can  mean  no  more 
than  that  the  court  may  try  de  novo  the 
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question  wbetfaer  the  action  of  tbfi  board  in 
tta  allowance  or  disallowance  was  correct, 
and  BO  declare.  The  board  Is  not  a  court, 
and  Its  action  is  not  tantamonnt  to  a  Jndg> 
meat.  Its  refusal  to  allow  a  claim  Is  not 
cwdnslve  even  thongh  the  claimant  does  not 
appeal.  Rev.  Codes  )  6450a;  Oreeley  t.  Cas- 
cade County,  22  Mont  680,  67  Pac.  274.  So 
the  action  of  the  district  court  does  not  termi- 
nate In  a  formal  Judgmoit  for  the  amount 
of  the  claim,  but  only  In  an  order  affirming 
or  reversing  the  action  of  the  board.  In 
other  vorda,  for  the  time  it  sits  in  place  of 
the  board  and  performs  the  fonctloiia  of  the 
board,  being  antborlzed  to  render  no  Judg- 
ment other  than  one  for  costs.  Thla  la  ap- 
parently the  limit  of  Its  power.  TbiB  was 
the  view  entertained  by  Ur.  CMef  Justice 
Blake  in  State  ex  reL  Cope  t.  Hinar,  supra. 
We  think  It  dearly  correct 

[4]  But  let  It  be  conceded  that  the  adveiv 
aary  parties  are  the  claimant  and  the  tax- 
payer, the  county  being  only  the  pawnholder, 
and  that  the  determination  <rf  the  district 
court  la  oohdnsive  upon  the  gneatioa  of  al- 
lowance or  disallowance.  The  statute  does 
not  authorize  the  court  to  grant  any  other 
relief.  It  does  not  directly  or  by  implica- 
tion authorize  Judgment  against  the  claimant 
for  the  amount  of  a  claim  already  paid  to 
falm.  Since  the  statute  Is  the  limit  of  the 
court's  power,  the  Judgment  in  this  case  can- 
not be  upheld. 

The.  order  Is  therefore  reversed,  and  the 
district  court  Is  directed  to  grant  the  appel< 
lanta  a  new  trlat 

Reversed  and  remanded. 

SANNBB  and  HOLLOWAT.  JJ.,  concur. 


Xn  re  DOLENTT'S  USTATE. 

MANNIX  et  al.  v.  DOLBNTT.   (Na  3767.) 

(Suprome  Ooort  of  Montana.    Nov.  17,  1916. 
On  Motion  for  Behearhig.  Dec  19. 1916.) 

1.  BZEOUTOaS  AND  ADMIHISraAlOBB  4s>277— 
Fboupt  ADUINISTRATIOM. 

It  is  the  policy  of  the  law  that  proceedtngs 
for  the  Bettlemeut  of  s  decedent's  estate  be 
cooducted  with  dispatch,  ttiat  the  estate  may 
not  be  wasted  by  needless  expense  incident  to 
delay  and  the  continuation  of  allowajiceB  made 
to  the  widow,  and  creditors  are  entitled  to 
pron^pt  satisfaction  of  their  claims,  and  those 
entitled  to  the  reridae  to  have  distribution 
made. 

(Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1074.  1076, 
1124;  Dea  Dig.  «3a277.] 

2.  EXECOTOBa  AND  Aduinistbatobs  «=>606(3) 
—Unautbokized  DiSFoamoir  or  PaoPBarr 
OB  Estate— SumciENOY  or  Bvidbnob. 

In  proceedings  for  settlement  of  an  execu- 
trix's annual  account,  evidence  Tield  to  show 
that  her  disposltiou  of  certain  mixed  cattle  and 
work  horaea  bad  been  made  without  authority. 
BO  that  the  iCesM  of  her  account  should  have 


been  disapproved  and  aha  eharged'  vrttii  Ibm 
property  as  part  of  the  assets  of  the  estate.  : 
[Ed.  Note.— For  other  oases,  see  Execatora 
and  Administrators.  Cent  IMg,  |  2177;  Dee. 
Dig.  «=»606(8).l 

5.  EXKCtlTOBB  AUD  ADIONXBIBATOBB  ^33823^ 
SUBHIBSIOIf  TO  GOUBT  OT  LlABIUTT  FOB 
SBBVIOB9— DUTT  TO  PAT  AS  DiBBCTBD. 

Where  the  nephew  of  an  executrix  rendere4 
her  lervicea  in  keeping  the  accounts  of  the  es- 
tate, it  waa  her  duty  nevertheless  to  submit  the 
liability  Incurred  for  services  to  the  court  for 
allowance,  and 'to  pay  it  as  directed  by  tbe 
court  by  sale  of  Uie  property  of  the  estate  for 
cash. 

lEd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  IMg.  H  1884-1836: 
Dec.  Dig.  «s»823.]  ' 

4.  EXBODTOBB  AND  AolflirinUTOBS  4EC»86(1) 
— DtTTT  TO  TAKB  PoaSBBSIOn  OB  ESTATE 

Statutb. 

Under  Rev.  Codes.  |  7603,  an  executor  or 
administrator  must  take  Into  bis  possession  all 
the  estate  of  his  decedent  real  and  persoBal. 

and  collect  all  debts  due  it. 

[Ed.  Note.— For  otlier  caaea.  see  Executor? 
and  Administrators,  Cent  Dig.  S  323:  Dec.  Dig. 
«=»8e(l).] 

6.  EXECUTOBS  AND  Adhinistbatobs  «=»89  — 
Pbopebty  with  Which  Chabqeablb— Stai^ 

VTB. 

Under  Bev,  Codes.  {  7628,  providiog  that 
an  executor  or  administrator  is  chargeable  in 
his  account  with  all  the  estate  which  may  come 
into  hir  po8sessi<»i,  except  as  provided  in  fol- 
lowing sections,  and  with  all  iDterest,  profit 
and  income,  the  executor  or  administrator  is 
chargeable  not  onl;  with  the  assets  which  actu- 
ally come  into  his  hsnds,  but  also  with  those 
which  by  reason  of  his  neitfigettce  he  baa  fail- 
ed to  get  into  his  bands, 

[Ed.  Note.— For  other  caSes.  see  Executors 
and  Administrators,  Gent  Dig.  H  898, 394-^396; 
Dec.  Dig.  «^89.]  , 

6.  EXBCUTOBS  ARD  ADMimSTBATOBS  «=»131— 

Pbopebtt  with  Which  Ohabgbabub  — 

•BENTa-BTATOTB. 
As  an  executor  or  admiolstrator,  under  Bev. 
Codes,  S  7603,  Is  entitled  to  the  possession  of 
decedent's  realty  for  the  purposes  of  adminis- 
tration, he  is  cbarReable  vriOi  the  rents  and 
profits  thereof,  wfaidi,  in  the  exerdse  of  ordi- 
nary care  and  diligence,  should  have  been  re- 
ceived from  It  so  Uiat  if  he  has  occupied  the 
realty  himself,  or  lost  rents  snd  profits  Iqr 
negligence,  he  must  be  ebarged  therewith. 

[Ed.  Note.— For  other  caaea,  aae  Executors 
and  Admioistrators,  Cent  Diig.  IS  541-644; 
Dea  Dig.  ^131.] 

7.  EXECUTDBS  ANp  AOUIRISTRATOBS  <^506(1) 

— LiABiuTT  POB  Lose  OP  Rents  and  Pbop- 

m— BCBDKN  OP  HBIB  OB  CBBDITOB. 

The  burden  fs  upon  decedent's  heir  or  cred- 
itor, seeking  to  charge  the  executor  or  admin- 
istrator wiu  loss  of  rents  and  profits  of  the 
real^  of  the  estate  due  to  bis  negligence,  be- 
cause, though  the  estate  has  apparoitly  suf- 
fered loss,  there  is  no  presumption,  tiiat  the 
representative  has  been  guilty  of  fault  caus- 
ing it 

[Ed.  Note.--For  other  cases,  see  Executors 
and  Admhdatratora,  Gent  IMg.  11  2169-^76; 
Des.  Dig.  «s»506(l).] 

8.  ExBcnroBS  and  Admin  iotba toss  9a»0Q6(8) 
— Nboliqbncb  in  Loss  or  Rbntb  and  Pbot- 
rrs— Pbima  Facib  CAait— SumcntNOr  or 

E>VIDBNCB. 

In  proceedings  on  an  annual  account  of  an 
executrix,  evidence  that  tbe  executrix  lost 
rents  and  profits  of  certain  reat^  of  the  es- 
tate through  her  negligence  hda  to  nuke  a 


^sTor  other  oases      sams  tople  aitf  Kflnr-NITlf  BBft  ta  all  K«7rNuiBbere«  Dlsests  and  Inimm 
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prima  fade  caie,  wUch,  in  the  absence  of  ex- 
planation. JtMtifiecl  a  charge  aninst  her  for  tht 
crops  for  a  certain  year  ana  the  reasosable 
rental  valao  of  the  ranch  thereafter. 

[Ed.  Note.— For  other  cases,  see  Execoton 
and  Adminlstraton,  Gent  Dig.  I  2177;  Dee. 
Dig.  «a»B06(8).] 

9.  BXECUTOXS  AND  ADUmiSTBATOBS  ^=>tSOZ— 
OeDEB    DlBECTINO    POXL    DlSCLOSITBE  OF 

CoNDiTioiT  OF  Estate  —  Coupxuhob  with 

AS  TO  Secubitxbb. 
Where  the  coart  directed  an  execatrix  to 
make  full  dtsdoBure  of  the  condition  of  the  es- 
tate, specificallr  with  reference  to  the  securl- 
tin  mentioned  In  her  inventorr,  her  report 
which  merely  stated  that  a  debt  to  a  J>anl[  bad 
been  folly  paid,  and  "the  said  collaterals  re- 
turned to  the  executrix,  who  holds  them  as  as- 
ieta  of  the  estate,"  was  not  a  compliance  wltii 
the  req^remaita  of  the  order,  since  full  disclo- 
sure sbonld  have  been  made  as  to  the  condition 
of  the  securltieB  and  whether  they  were  sub- 
stantial assets  to  whicdi  creditors  could  look. 

[Eid.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  tUg.  U  3149-2152; 
Dee.  Dlff.  «s>602.] 

10.  EXBCCTOBS  ASD  ADKimSTBATOBS  4b»118 

—  Pbopmtt  wrm  Which  Oubmiabu  — 
Statots. 

Under  Bev.  Codes,  !  7628,  providing  that 
eTery  execntor  or  administrator  is  chargeable 
in  his  flceoont  with  the  whole  of  decedent's  es- 
tate which  may  c«sne  into  his  possessien.  where 
certain  farm  implements  were  admittedly  as- 
sets of  the  estate,  and  were  included  in  the  in- 
ventory, the  executrix  ehotild  hare  been  charg- 
ed with  their  ralne. 

[Bd.  Note.— For  other  cases,  see  Execators 
and  AdminirtratMa,  Oent  Dig.  if  473-4^; 
Dec.  Diff.  «=9llSJ 

11.  Cown  «=»2004^Pbo8atb  Oomn^An- 
uinibtutior:  on  Iwoedbnt's  Bratb— Pow- 
IB  TO  Deteuune  Quxbtiors  op  Titlb. 

Under  Bev.  Codes.  H  7883.  7384,  reUtlve  to 

Erobate  proceedings,  a  district  conrt,  aittin? 
)  probate  to  approve  an  executrix's  report 
has  only  the  special  andfimtted  powers  conferred 
by  statute,  and  is  without  power  to  hear  and 
determine  »ny  matters  other  than  those  which 
come  within  the  parrlew  of  the  statute,  or 
which  are  implied  as  neoeasary  to  a  ocmipkte 
exercise  of  those  powers  expressly  conferred, 
and  has  no  power  to  determine  questions  of 
title  between  the  estate  and  persons  elaiuring 
adversely  to  it  whidi  nmst  be  determined  in 
proper  proceedings  for  that  purpose. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  478:  Dee.  Dig.  «»200^.] 

12.  BXECUTOBS  AND  AOHINISTBA'rOBS  «»22<2) 

— 8PEOIAL  Admin MTBATOB  TO  LrnoAix  Ti- 
Tua. 

Since  a  decedent's  estate  is  an  entirety,  and 
there  can  be  but  a  single  administration  of  iti 
affairs,  a  special  sdmlnistrator  cannot  be  ap- 
Ktointed  to  lit^ato  a  question  of  title  with  the 
executrix,  who  has  put  herself  into  a  position 
in  which  she  cannot  represent  the  estate  and 
at  the  same  tinM  assert  title  in  herself  adverse- 
Ij  to  it 

[Bd.  Note.— For  other  cnseiL  see  Bnantws 
and  Administrators.  Cent  Ing,  f|  117-1^; 
Dec  Dig.  <^22(2K1 

13.  EXBCUTOBB  AND  AjUdSIBIBAXOBS  <8=>122 

a,>— PowEBs  OF  Special  Adhziiibtbatob  — 

STATtJTE. 

Under  Bev.  Oodes,  I  7474,  prescribing  the 
duties  of  special  adminMtrator,  the  powers  of 
a  special  administrator  are  limited  to  the  pres- 
•rvation  and  protection  of  the  estate  tempo- 


r&rilr  tulB  a  ^netfll  ttdnitalstniMff  m-vamtor 
has  been  apptdnted. 

[Bd.  Note.— For  other  easei.  iee  Execdtots 
and  AdministratorB,  Cent  IMi.  11  4W,  436%/^:' 
Dec.  Dig.  ^122a).)  V.J^  » 

14.  Bxecotobs  AND  ADMnranAnms  «a»86(3) 
— RzHovAZ.  TO  Make  Possibzjb  Dbtbbiora- 

TIOR  OF  TiTU. 
The  only  renuBdy,  where  an  execatrix  has 
put  herself  In  a  position  in  which  she  cannot 
litigate  a  question  of  title  between  herself  -and 
the  estete,  is  to  remove  her,  and  substitute  a 
successor  who  may  bring  such  action  as  may 
be  necessary  to  determine  tiUe. 

[Ed.  Note.—For  other  cases,  see  Executors 
and  Administrators,  Coit  Dig.  |  286;  Dea 
Dig.  «S335{2).] 

15.  EXECUToaS  AND  ADHINiarTBATOBS  ^389(2) 

— Appointhbnt  op  Suocebsob  to  Exeoutbxx 
TO  LiTioAn  Qdebtzon  or  Tvna  —  Necsb- 

SIXT. 

Where  the  executrix  is  sole  benefldary  un- 
der the  will,  her  removal,  to  make  way  for  a 
successor  who  can  litigate  a  questitm  of  title 
between  the  execatrix  and  the  estate,  is  nnnec- 
essary.  unless  it  appears  the  estate  has  be- 
come Insolvent,  In  which  event  only  the  cred- 
itors have  an  interest  in  it 

[Bd.  Note.—For  other-  cases,  see  Bz#enters 
and  Administrators,  Gent  Djg.  f  286;  Dec  Dig. 
^^35(2).] 

16.  EXECUTOBS  AND  ADWHISTBATOBa  «=»508 

^)— Appbotal  or  BxBouvtiz'a  Aocoum?— '• 

VOID  SaUCS  of  PBOPEKIT. 
Where  the  district  court  in  approving  an 
executrix's  account  treated  as  valid  sales  of 
realty  made  by  the  executrix  onder  ati-'ordfer 
of  court  but  which  were  void,  and  allowed  the 
executrix  to  charge  herself  on^  with'  the  pro- 
ceeds of  the  sates,  there  was  error. 

[Ed.  Note.— For  other  cases,  see  Biecutors 
and  Administrators,  Crat  Dig.  Sfi  2192-2196: 
Dec.  Dig.  «»e06{l).] 

On  Motion  for  Beheariilg. 

17.  ExBouioBs  AND  AoicinistbatqSb  «=>80 
(12)— Suspension  '  ob  BemovaIt— POwbb  oi 

DiBTBICT  OOUBT— STATDTES. 
By  direct  provision  of  Bev.  Codes,  H  7488, 
7489.  which  make  no  distinction  between  the 
surviving  spouse,  acting  as  represehtative,  and 
any  other  person,  the  district  court  fa  author- 
ized to  suspend  the  powers  of  an  executer,  and,, 
it  necessary,  to  remove  an  executor  who  has 
been  guilty  of  delinquencies  mentioned  therein,  i 

[Ed.  Note. — For  other  easeef,  see  Executors 
and  Administrators,  Cent  Dig.  f  249:  Dec 
Dig.  <^35(12).]  8   1        .  ^ec. 

18.  BXECUTOBS  AND  ADUINISTBATOBS  -Qcoll, 

17(3>,  36(7)— Bight  op  Subvivino  8poos»- 
Insolvekot- Appointment  and  Bbmoval. 
Insolvency  of  the  estate  Is  not  a  ground  for  . 
refusal  of  flppolntment  as  executor  or  adminis- 
trator to  the  surviving  spouse,  nor  is  the  fact 
that  it  has  become  insolvent  subseqaeotly  to 
the  appointment  ground  fw  his  or  her  removaL 

S3d.  Note.— For  other  cases,  see  Exe3utors 
Administrators,  Cent.  Diit.  SS  25  45-47 
244;  Dec.  Dig.  «»11,  17(3).  35(7).]  ' 

10.  EXEOUTOBS  AND  ADUINIBTBATOBS  ^15, 

35(2)— Claim  TO  Pbopebtt  of  Bstaib  by 
Executbix— Bbkoval  Am  Arpoacnaan  hp 
Sdoobssob. 
Aa  executrix  was  not  rendered  incompetent 
to  receive  her  appointment  in  limine  because 
she  asserted  claim  to  property  ostensibly  be- 
longing to  the  estete,  but  when  subsequent  ex- 
igencies have  put  her  in  a  position  so  ontag* 
onistic  to  the  creditors  that  she  casnot  do  jus- 
tice to  them  and  the  estate,  and  also  establish 
her  personal  iffht,  she  should  be  rdieved  from 
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[Bd.  Note.— For  other  cases,  aee  Executors 
and  Adminiatraton.  Gent  Dig.  H  82-30,  236; 
Dea  Diff.  SS(2)J 

20.  ExECtrroBa  and  ADumxsxKATOBB  ^»17(7) 
—Widow's  Right  to  NouiiTAt»~WAtTEB 

BT  ACGKFTIKO  APPOINTMENT. 

When  a  widow  ehoK  to  take  tiia  appoint- 
ment aa  executrix,  ber  rigbt  In  limine  to  nom- 
inate some  one  to  Mtre  In  ber  atead  waa  wair- 
ed,  so  that  on  removal  for  caaae  ahe  eonld  not 
nominate  ber  ancceaaor. 

[Ed.  Note.— For  other  casei,  aee  Execntora 
and  Admlniatrators,  Gent  Dig.  Sfi  67-69;  Dec 
Dig.  «=al7(7).] 

Appeal  from  District  Court,  Broadwater 
Conuty;  Geo.  W.  FieraoD,  Judge. 

In  the  matter  at  the  estate  ot  W.  B.  Do- 
lenty,  deceased.  Petition  by  Coa  Maunix 
and  others  asking  that  Isabel  Dolenty,  ex- 
ecutrix, be  required  to  present  an  account 
and  report  under  oath.  From  an  order  of  the 
district  court  overruling  objections  and  ap- 
prorUig  the  account  filed  by  the  executrix, 
petititmers  appeal.  Order  reversed,  and  pro- 
ceedings remanded. 

Walsh,  Nolan  &  Scallon,  of  Helena,  for 
m)pdlant8.  H.  O.  Hclntlre,  of  Helena,  for 
req^ndent 

BBANTLT,  a  J.  1%la  Is  an  aroeal  from 
an  order  made  by  the  district  coort  of  Broad- 
water county,  Hon.  Geo.  W.  Plerson  presid- 
ing approving  the  fourth  annual  account 
of  Isabel  Dolenty,  the  sorvlTlns  widow  of  W. 
R.  Dolenty.  deoeased,  and  encatrlz  of  his 
wUL  '  DolentT  died  on  September  16,  1910. 
His  estate  consisted  of  lands  and  a  large 
amount  of  personal  property.  Under  the 
terms  of  tlie  will  the  widow  Is  mtltled  to 
take  substantially  the  entire  estate,  subject 
to  the  payment  of  decedent^s  debts.  She 
qualified  as  executrix  on  November  2^  IDIO, 
and  has  since  been  acting  as  sndi.  On  Feb- 
ruary 16,  191S,  the  executrix  being  In  dtfault 
In  presenting  her  annual  account,  several 
of  the  credltora  of  the  estate,  liavlng  estab- 
lished claims  aggregating  about  920,000,  pre- 
sented to  the  court  their  petition  asidng  that 
she  be  lequlred  to  presmt  an  account  and 
report  under  oath,  disclosing  the  amount  of 
money  received  and  expended,  the  amount 
of  claims  presented  and  allowed,  with  the 
names  of  the  claimants,  and  all  other  mat- 
tera  necessary  to  show  in  detail  the  condi- 
tion of  the  estate.  The  petition  charged,  In 
substance,  that  the  executrix  had  been  guUty 
of  mismanagement  of  her  trust  In  several 
particulars;  that  ^e  bad  failed  to  account 
for  some  of  its  assets;  that  she  bad  been 
guilty  of  waste;  that  in  certain  instances  she 
had  turned  over  property  to  some  of  the 
creditors  in  discharge  of  claims  due  to  them, 
to>  the- detriment  of  the  petitioners  and  other 
creditor^,  the  estate  being  insolvent;  and 
that,  except  aa  to  such  claims,  none  of  the 
debts  due  the  creditors  bad  been  paid.  On 


Febraary  10,  1015,  the  co^  made  an  order 
directing  the  executrix  to 'file  on  or  before 
Mardi  16th  a  full  and  complete  report  and 
acciMint  of  all  her  acts  and  transactions 
since  the  filing  of  her  last  account,  and  to 
make  foil  disclosure  of  the  condition  of  the 
estate.  The  account  having  been  filed  in 
response,  to  the  order,  the  petitioners  Inter- 
pol^ objections  to  the  approval  thereof. 
Some  of  these  question  the  right  of  the  ex- 
ecutrix to  be  credited  with  certain  items  paid 
by  her  as  expenses  of  administration.  Most 
of  them  challenge  the  conduct  of  the  execu- 
trix as  a  whole,  sped^ing  particular  In- 
stances of  neglect  and  mismanagement  re- 
sulting la  loss  of  assets,  or  a  misapplica- 
tion of  them  to  her  own  use,  or  for  the  bene- 
fit of  certain  creditors.  After  a  bearing  had 
on  June  4,  1915,  the  court  orerruled  the 
objections  and  approved  the  account.  From 
this  order,  the  petitioners  have  appealed. 

[t]  Before  taking  up  the  various  conten- 
tions made  by  counsel,  we  remark  generally 
that  the  administration  of  this  eetate  has  not 
been  conducted  with  that  degree  of  dt^tch 
and  attention  to  the  rights  of  the  petitioners 
which  the  law  contemplates.  The  respond- 
ent has  been  somewhat  hampered  and  delay- 
ed by  litigation,  but,  so  far  as  this  record 
dlscloees,  it  bas  not  been  so  extensive 
nor  of  such  a  character  as  to  cause  a  delay 
of  nearly  five  years;  leaving  the  (reditors  of 
the  estate  without  satisfaction  of  their 
claims,  in  all  cases  a  reasonable  time — the 
extent  of  it  depending  upon  the  particular 
circumstances — ^Is  neces&ary  to  enable  the 
person  charged  with  tbe  duty  of  winding  up 
the  affairs  of  an  estate  to  collect  tbe  assetat 
and  to  get  them  into  oondltlou  for  distribu- 
tion or  convert  them  into  cash  In  order  to 
realize  funds  necessary  to  meet  the  demands 
of  creditors.  It  is  the  policy  of  the  law, 
however,  tliat  the  proceedings  be  conducted 
with  dlspatdi,  to  the  end  that  the  estate 
shall  not  be  wasted  by  needless  exp^jise  In- 
cident to  delay  and  the  oontlDuation  of  allow- 
ances made  to  tbe  widow.  Creditors,  If  any, 
are  entitled  to  pnnnpt  utlstactlon  of  their 
claims,  and  thoae  entitled  to  the  residue  to 
have  distribution  made  of  them.  In  re 
Tuohy's  Estate,  38  Mont  280.  83  Paa  486; 
State  ex  rel.  Manntx  v.  Dlsblct  Court,  61 
Mont  310. 152  Pac  763. 

After  an  exandnatton  of  tbe  record,  w» 
think  that  the  order  of  the  district  court 
should  be  set  aside,  and  that  tbe  respondent 
should  be  required  to  account  for  pn^terty 
disposed  of  without  anthority  of  law,  tot 
assets  In  the  way  of  rente  and  profits  of  real 
estate  In  ber  possession  whi<A  have  apparent- 
ly been  lost  through  her  neglect  or  want  of 
attention,  and  to  furnish  information  in  de- 
tail as  to  the  condition  of  the  estate.  We 
tbink,  too,  tliat  she  should  be  expedited  in 
bringing  the  affairs  of  the  estate  to  a  close, 
or,  as  tbe  only  alternative,  that  some  suit- 
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Able  penob  to  mtotltiited  fc  her  i^laofttwbd 
has  capacity  and  dl&positloii  to  do  so. 

[2,  3]  1.  Upon  tto  death  of  the  decedent 
the  estate  mu  ostensibly  soWoit  Ab  we 
shall  presmtly  see,  owlxtg  to  the  loss  «f 
the  rente  and  profltK  of  the  real  estate  for 
whldi  the  respondent  has  failed  to  account, 
the  accnnralattons  of  Interest  upon  ertabUsh* 
ed  dalmsj  and  tiie  expenses  already  inearred 
and  hereafter  necessary,  It  la  now  qnestlon- 
able  whether,  after  other  allowances  which 
the  respondent  will  In  any  event  be  entitled 
to  as  the  anrflTlng  widow*  tha  aaaeta  will 
be  snffident  to  satisfy  the  dalmtrof  the  cred- 
itors. 

By  hex  inventory  returned  on  Vebmary  18, 
1911,  there  appears  to  have  come  into  the 
hands  at  the  respondent,  with  the  other  prop- 
erty, 46  head  of  mixed  cattle  and  T  work 
horses,  valued  at  91,225.  In  her  third  annual 
exhibit  dated  Joly  17,  1918,  she  accounted 
for  46  head  of  cattle  of  an  estimated  value 
-of  $1^100,  and  4  head  of  horses  valued  at 
92S0.  On  October  14,  i^3,  cAie  made  appli- 
cation to  the  coart  for  an  order  authorlelng 
•ber  to  sell  at  public  auction  or  at  lurlvate 
saK  fiv  cubf  all  the  property  belonging  to 
the  estate.  This  application  recited  that  the 
above-mentlooed  property  was  still  in  ber 
hands.  By  subeeqaent  orders  from  time  to 
time  the  original  order  was  amended  by  ex- 
tending the  time  within  which  the  sale 
might  be  made  until  November  2,  1014.  Un- 
der thlb  Older  sales  of  real  estate  were  made 
which  will  be  noticed  later,  but  of  no  other 
property.  In  ber  report  ifhe  makes  account 
of  her  disposition  of  the  cattle  as  follows: 

"One  Gene  McCarthy  was  a  creditor  of  the 
estate  in  excess  of  the  value  of  ffae  cattle  meo- 
tioned  in  the  inventory  filed  herein,  and  she,  the 
executrix,  tamed  orer  to  Um  the  said  cattle  in 
satisfactioD  of  said  claim  with  the  approval  of 
the  court" 

tn  her  testtm<Hiy  at  the  hearing  she  stated 
that  McCarthy  was  her  nephew  and  In  her 
employment,  and  that  she  had  sold  to  him 
both  the  cattle  and  the  boraea  tot  the  phr- 
pose  discharging  bis  claim  for  services 
rendered  In  keeping  her  acconnts.  Hiere  Is 
nothing  In  the  record  showing  that  McCarthy 
had  a  claim  against  the  deceased  at  the  time 
of  his  death,  nor  any  Bntstantlal  dibwlng 
that  be  had  rendered  services  to  tbe  respond- 
ent of  any  value.  Nor  is  it  disclosed  that 
the  court  had  granted  tbe  respondoit  au- 
thority to  make  disposition  of  the  property 
otherwise  than  by  sUe  for  cash  imder  the 
order  of  aale.  When  tbla  became  apparent 
fran  tbe  testimony  of  the  respondent  bei- 
•elf  under  the  questioning  of  counsel  fbr  tbe 
CTedlttHU  die  undertook  to  Justify  ber  ooume, 
so  far  89  Ibe  cattle  were  concemedt  by  claim- 
ing (bat  Qiey  had  never  been  tbe  property  of 
t3ke  estate^  but  bad  belonged  to  hmelf,  and 
ttte,  >too^  In  fiice  of  the  fact  that  she  had  re- 
peatedly in  her  inventory,  ber  several  ac> 
counts,  atad  in  ber  app}i<jalion  for  tbe  order 
of  akle  charged  herself  with  them  as  prop- 
ertgr^  of  - the  estatSb  fiha  .did  not  undertakei 


to  exphUn  or  Justify  ber  disposition  of  the 
horses  otherwise  than  as  heretofore  stated. 
Upon  this  showing  these  Items  should  have 
been  disapproved,  and  the  respondent  charged 
with  tbe  prop^ty  as  part  of  the  assets  of 
tbe  estate,  on  the  ground  that  ber  disposition 
of  it  had  been  miade  witbont  authority.  Even 
tboQgh  the  services  had  been  rendered,  it 
was  nevertheless  the  duty  of  respondent  to 
submit  tiie  liability  incurred  for  them  to  the 
court  for  allowance  and  pay  it  In  tbe  manner 
directed  by  tbe  court,  via.,  by  tba  sale  of 
property  for  cash. 

[4-1]  2.  Tbe  evidence  discloses  that  the  re- 
spondent had  been  In  possession  of  tbe  fol- 
lowing real  estate  which  bad  belonged  to  her 
husband:  The  Ward  rancb,  consisting  of 
240  acres,  valued  at  $6,000;  the  Lansing 
ranch,  consisting  of  1,100  acres,  valued  at 
$11,000;  tbe  LItUe  home  ranch,  conslstinc 
of  820  acres,  valued  at  $8,000>  tbe  Little  riv- 
er ranch,  consisting  of  400  acres,  valued  at 
$14,000;  the  Reed  ranch,  conslstlag  of  8S2 
acres,  valued  at  $43,000;  and  tbe  Morse 
ranch,  consisting  of  680  acres,  valued  at 
$0,600.  Objection  was  made  to  the  approval 
of  the  account  on  the  ground  that  the  re- 
spondent bad  failed  to  charge  herself  with 
revenues  derived  or  xawperly  derivable  from 
this  property,  specUlcally  On  Seed  and  Lans- 
ing ranches. 

An  executor  or  administrator  must  take 
into  his  possession  all  tbe  estate  of  his  de- 
cedent, real  and  personal,  and  collect  nil 
debts  due  to  the  estate.  Bev.  Oode^,  |  7603. 
He  Is  "changeable  In  bis  accoimt  with  tbe 
whole  of  the  estate  of  the  decedent  wbldi 
may  come -Into  his  possession,  at  the  value 
of  the  appraisement  contained  In  the  inven- 
tory, except  as  provided  In  the  following 
sections,  and  with  all  tbe  interest,  profit  and 
Income  of  the  estate."  Section  7628.  The 
followlDg  sections  In  the  chapter  (sections 
7620-7633)  relieve  him  from  llabiUty  for 
losses  to  tbe  estate  occurring  without  bis 
fanlt,  and  prescribe  tbe  measure  of  his  ex- 
penses and  tbe  compensation  which  he  may 
have  for  his  services.  Under  the  rule  declar- 
ed in  section  7628,  the  executor  or  adminis- 
trator Is  chargeable,  not  only  with  the  as- 
sets which  actually  come  into  his  hands,  'but 
also  with  tbose  which  by  reason  of  his  neg- 
ligence he  has  foiled  to  get  Into  his  hands. 
Wheeler  v.  Bolton,-  02  Cal.  150,  28  Pac.  558; 
Estate  of  Kennedy,  120  Cal.  458,  52  Pac. 
820.  Since  under  section  7603  he  Is  entitled 
to  the  possession  of  the  real  estate  of  bis 
decedent  for  the  purposes  of  administration, 
the  same  rdle  must  apply  with  reference  to 
the  rents  and  profits  which  In  tbe  exerdse 
of  ordinary  care  and  dlUgence  oo^t  to  be 
received  from  tt  So  If  he  baa  oceopled  It 
himself,  or  by  his  ne^Jlgoice  bas  ^ftlled  to 
secure  from  It  mSti  reastinaUs  amount  of 
revcinuea  In  tbe  way  of  rents  and  ivoflts  as 
tt  ouibt  t»  yield,  be  must  be  ^barged  wltli 
their  loss.  In  re  Alfstad's  Estate,  27  Wash. 
tn,-  9t  -Facb  •OBS,-        biUdeB,..bo««w,  li 
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upon  the  belr  or  creditor  seeking  to  <jiarg8 
Mm  with  loss  due  to  nesligenee,  because, 
though  the  estate  has  apparently  sufFered 
loss,  there  Is  no  presumption  that  he  has  been 
guilty  of  the  fault  causing  the  loss.  Wheeler 
T.  Bolton,  snpta. 

Applying  these  rules  to  the  facts  In  the 
ease  In  band.  Is  the  respondent  executrix 
properly  chargeable  with  the  rents  of  the 
Reed  and  Lansing  ranches?  At  the  time  of 
the  death  of  decedent  the  Reed  ranch  was  In 
possession  of  one  Beed  under  some  sort  of 
an  agreement  the  nature  of  which  does  not 
appear.  In  any  event  the  respondent  did  not 
ffain  i)Osses3lon  of  it  until  the  early  part  of 
^ptember,  1913.  The  value  of  the  crops  on 
It  at  that  time,  harvested  In  part  and  turned 
over  to  her,  was  $6,000.  It  does  not  appear 
what  became  of  these  crops,  except  that  the 
respondent  (di&rged  herself  in  her  account 
with  ?276,  the  value  of  hay  and  grain  sold 
by  her.  This  idle  claimed  she  had  paid  to  a 
bank  In  Boulder,  In  J^erson  county,  with- 
out, however,  giving  any  explanation  why 
this  disposition  had  been  made  of  it  or  ex- 
hibiting a  voucher  showing  chat  It  had  in 
fact  been  paid.  In  her  petition  for  the  or- 
der of  sale  she  stated  that  the  crops  were 
worth  (2,000.  Beed  testified  that  the  rea- 
sonable rental  value  of  the  ranch  was  ¥1,500 
per  annum.  The  witness  Rorvlg  testified 
that  he  offered  the  respondent  (1,100  rental 
for  about  800  acres  of  this  ranch  for  the 
year  1914,  but  that  she  refused  It.  The  fore- 
going evidenee  Is  not  disputed.  There  is  alsb 
undiluted  evidence  that  from  the  Ume  the 
-executrix  ttxA  possession  up  to  the  time  the 
-account  wais  filed  this  ranch  had  been  In 
possesston  of  <ieae  McOarthy,  and  had  been 
^sed  by  him  for  tlie  pasturage^  of  sheep. 
"With  reference  to  the  ownership  of  the 
tiheep,  the  evidence  leaves  it  In  doubt  whether 
tbey  bdonged  to  Bf  cCarUiy  or  to  him  and  the 
respondent  Jointly.  Be  this  as  It  may,  a 
'prima  fade  case  Is  made  whl^  In  the 
absence  of  explanation.  Is  suffiddit  to  Justi- 
fy, a  charge  against  the  respmdent  for  the 
crops  for  Uie  year  1013  and  for  the'reasona- 
Ue  rental  value  of  the  ranCh- thereafter ;  and 
this  whether  the  sheep  belonged  to  her  and 
McCarthy  or  to  him  exclusively. 

The  Lansing  ranch  had  been  In  substan- 
tially the  same  conditlcHi.  It  passed  Into 
the  hands  ct  the  reapmident  at  the  date  of 
her  appointment.  At  that  time  the  fences 
were  in  good  repair,  and  the  land  had  a  rent- 
al value  of  $300  or  f400  per  annum.  During 
the  year  1914  it  was  being  used  by  McCarthy 
In  connection  with  the  Reed  ranch,  for  the 
pasturage  of  the  sheep  referred  to  above. 

Throughout  the  hearing  the  respondent  ex- 
hibited an  Indisposition  to  make  any  dis- 
closures touching  the  condition  or  use  nmde 
Of  these  or  any  of  the  lands  belonging  to  the 
estate,  and  made  no  ether  than  such  as  were 
forced  from  her  ander  the  pressure  of  croas- 
,»Tantlnat1iHi.l>y  ooanacL  As  to  the.Beed.aiid 


Lauelng  lands,  tt  Is  idear  that  req>ondeait 
has  been  using  them  as  her  own  and  appro- 
priating the  rents  and  profits  derived  from 
them  to  her  own  twieflt  As  to  the  other 
lands,  there  Is  little  tangible  evidence  show* 
ing  what  use,  if  any,  has  been  made  of  them. 
The  record  Eftiows  that  little,  if  any,  revenues 
have  been  derived  from  them — a  condition  of 
affairs  hardly  conceivable  when  we  c<msider 
their  extent  and  value.  The  court  should 
have  required  a  full  accounting  in  this  be- 
half and  charged  the  respondent  accordingly. 

[I]  3.  At  his  death  the  decedent  had  be- 
come Indebted  to  the  American  National 
Bank  at  Helena  to  an  amount  approximately 
OO.OOOv  and  had  deposited  with  it,  as  collat- 
eral, securities  valued  in  respondent's  inven- 
tory at  134,777.94.  The  evidence  discloses 
that  these  securities,  consisted  of  promissory 
notes  made  by  various  persons  to  the  dece- 
dent, and  a  contract  for  the  -sale  by  the  de- 
cedent of  certain  mining  property  to  one 
Qruell,  wbi<^  called  for  a  payment  by  the 
latter  of  f20,000.  T^  bank  did  not  present 
a  claim  against  the  estate.  The  indebtedness 
due  it  had  at  the  time  respondent  filed  her 
account  been  discharged  by  payments  made 
by  the  makers  of  some  of  the  notes  and  to  the 
amonnt  of  about  $10,000,  and  a  payment  by 
Oruell  of  the  amount  due  on  the  contract. 
The  unpaid  notes  were  thereupon  delivered 
to  the  respondent  No  mention  of  the  con- 
tract had  been  made  In  the  inventory.  In 
her  testimony  at  the  hearing  respondent  ter 
the  first  time  disclosed  that  the  bank  held 
this  security.  Her  report  contains  this  state- 
ment: 

"The  debt  to  the  said  bank  has  been  foUy 
paid  and  the  said  collaterals  returned  to  the 
executrix,  who  holds  them  as  assets  of. the  es- 
tate." 

-  This  is  all  the  information  furnished.  Ob- 
jection was  made  to  the  approval  of  the  ac- 
count by  counsel,  on  the  ground  that  It  did 
not  comply  with  the  Eequirements  of  the  or- 
der which  directed  a  full  disclosure  of  the 
condition  of  the  estate,  specifically  with  ref- 
erence to  the  securities  mentioned  in  the  In- 
ventory. With  this  contenti<Hi  we  agree.  In 
order  that  the  court  might  determine  wheth- 
er the  re^ndent  bad  exercised  diligence  in 
collecting  these  notes,  whether  they  are  of 
value,  and  therefore  whether  the  estate  Is 
insolvent  and  should  be  administered  as  such 
by  stopping  the  respondent's  allowance  there- 
tofore made  and  still  continued,  it  was  im- 
portant that  a  full  disclosure  should  be  made 
as  to  the  condition  of  the  securities  and 
whether  they  are  substantial  assets  to  which 
the  creditors  could  look  for  the  satisfaction 
of  their  clalnuL  If  these  securities  are  worth 
their  face  value  uad  the  remxmdent  Is  found 
.properly  <diargeable  with  a  substantial  sum 
in  the  way  of  rents  and  i^^ts,  the  eotate  is 
apparently  solveid: ;  otherwise  it  la  not.  Such 
loCiHrmaUon  as  was  given  by  the  respondent 
.WAa  too  Indefinite  tQtvnliRh.tiw  ba^Xor  aiiy 
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Intelligent  ctntclnsUxi  u  to  the  real  condition 
of  the  estate. 

4.  Tlioagli,  BM  we  bftve  already  said,  tlie  es- 
tate was  at  HiB  ontaet  apparently  asAveat  and 
amply  suffideut  to  satla^  tlie  claims  of  the 
creditors,  upon  tbe  dlaclosares  made  by  the 
report  and  tbe  teetbnony  of  ttie  executrix,  no 
definite  concltudoo  can  be  reached  aa  to  vhat 
the  actoal  condltloQ  is  In  this  regard.  Upon 
UUa  coDdltlOD  of  the  record  we  do  not  think 
we  ought,  on  this  ^?peal,  to  venture  to  de- 
termine It.  Except  80  far  aa  the  fact  of  In- 
solvency  will  control  the  district  court  In  c<hi- 
tinalng  respondent's  extra  allowance  which 
she  claims  in  her  account,  and  In  permitting 
her  to  retain  centred  of  the  administration, 
the  Inquiry  is  Immatetlal.  Since  the  order 
must  be  reversed,  in  any  event,  we  refer  the 
Inquiry  on  this  subject  to  the  district  court 
apon  a  full  disclosure  by  the  respondent. 

[II]  S.  In  the  Inventwy  certain  farm  Im- 
plements whi<di  came  into  the  hands  of  tbe 
respondent  were  valued  at  (135.  These  as- 
sets, and  also  the  horses  heretofore  referred 
to,  are  stated  by  the  respondent  in  her  re- 
[>ort  and  in  her  testimony  to  be  <tf  no  value. 
From  the  testimony  of  the  witness  Davidson 
it  appears  without  dlsipute  that  the  farm  im- 
plements had  been  used  by  the  respondent  In 
cultivating  a  part  of  the  lands  belonging  to 
the  estate.  Since  tl^y  were  admittedly  as- 
sets of  the  estate  and  were  loclnd^d  In  the 
Inventory,  she  ought  to  have  been  charged 
with  their  value.  Rev.  Codes,  |  7628.  Tbe 
disposition  made  of  the  horses  has  been 
shown  in  the  former  part  of  this  opinion. 
The  respondent  la  upon  her  own  testimony 
chargeable  with  their  ralae. 

[11]  &  It  appears  that  at  the  time  of  his 
death  the  deceased  was  the  owner  upon  the 
record  of  deeds  In .  Broadwater  county  of 
660  acres  of  land  In  addittoQ  to  that  mentl<m- 
ed  in  the  inventory,  known  as  tbe  Bnunlmede 
randi.  This  waa  returned  In.  the  Invmtwy 
at  tbe  value  of  |S,00(^  with  a  notation  that 
It  was  cla:inied  by  the  raqpondeot  as  her  own. 
With  reference  to  this  tlie  rc^rt  slates: 

"Tbat  W.  B.  Dt^Mtr  peeitu:  his  lifetfan«  was 
the  owner  sf  the  so-caQed  Kuimimed«  raocb, 
consistiilK  of  560  aCred,  appraised  at  $5,000. 
The  said  W.  B.  Dolenty  was  Indebted  to  his 
wife,  the  executrix.  In  the  aam  of  $5,000,  evi- 
denced by  his  promiworj  note.  That  In  con- 
dderatioB  of  said  Indebtedoess  W.  B-  Dolanty 
executed  and  delivered  some  time  In  June,  190^ 
a  deed  to  said  nroperty  to  Isabel  Ddenty,  Us 
wife,  which  deed  was  never  recon^  and  Is 
lost  Isabel  Dolenty  has  -  been  in  the  open, 
notorious  possession  of  said  property  for  over 
tea  years  last  past,"  eto. . 

In  his  order  approving  the  report,  the  dis- 
trict Judge  pn%>erly  refused  to  charge  the 
respondent  wtlh  this  as  an  asset  of  the  es- 
tate, and  thus  to  determine  the  ownership  of 
the  title.  A  district  court  sitting  In  probate 
has  on^ly  the  special  and  limited  powers  con- 
ferred-by  statute,  and  haa  no  power  to  hear 
and -determine  any  matters  other  than  those 
which,  come -within  the  purview  ot  the  stat- 
;,itf*,,-«';..w^l(%«re  impllad  as  necessary  to  a 
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complete  exercise  of  tbme.  expressly  eraifer- 
red.  State  ex  rel.  Bartlett  v.  District  Court, 
18  Mont  481,  46  Pac.  259;  In  re  Davis'  Es- 
tate, 27  Mont  490,  71  Pac.  757;  In  «  Tuo- 
hf  *8  Estate,  supra.  Among  the  powers  con- 
ferred by  the  part  of  the  Codes  relating  to 
probate  proceedings  (part  8,  tit  12,  c.  1)  we 
do  not  find  any  provision  authorizing  tbe 
court  in  connection  with  the  settlement  of 
estates,  to  determine  questions  of  title  be- 
tween the  estate  and  persons  claiming  ad- 
versely to  it  These  questions  must  be  de- 
termined in  proper  proceedings  instituted  for 
that  purpose.  State  ex  ecL  Barker  v.  Dis- 
trict Court,  26  Mont  369,  68  Pac.  856;  In 
re  Tnohy'a  Estate,  supra. 

[12-1S]  Tbe  respond^t  by  her  claim  put 
herself  into  a  position  in  which  she  cannot 
represent  the  estate,  and  thus  the  creditors, 
and  at  the  same  time  assert  title  in  herself 
adversely  to  the  estate.  It  Is  suggested  by 
counsel  that  this  situation  might  be  remov- 
ed by  the  appointment  of  a  spedal  admin- 
istrator to  litigate  the  question  of  title  with 
the  refsrandent.  This,  however,  cannot  be 
done,  because  the  estate  is  an  entirety,  and 
there  can  be  but  a  single  administration  of 
its  affairs.  Murphy  v.  Nntt,  51  Mont.  82,  149 
Pac  718,  L.  B.  A.  1916E,  707.  Moreover,  tbe 
powers  of  a  spedal  administrator  are  lim- 
ited to  tbe  preservation  and  protection  of 
tbe  estate  temporarily,  until  a  general  admin- 
istrator or  an  executor  has  beu,  appointed. 
Ber.  Codes,  1 .7474.  Cmoedlns,  theneCore. 
that  o»e  may  be  appointed  upon  removal  of 
aa  exeoutw,  .until  a  saneral  administrator 
can  be  appointed  In  his  stead,  tbis  cannot  be 
done  until  the  execute  has  bem  removed. 
Tbe  only  remedy  tor  tbe  altaatton  Vbm 
broa^t  about  la  to  lemore  tbe  reqpond«»it 
and  substitute  a  suocessor  for  her  who  may 
tnioy  sucb  action  as  may  be  necessary  to 
detarmlne  the, title  Since  tbe  respondent, 
bowever,  Is  the  sole  beaefldaiy  under  the 
will,  this  would  be  wholly  tinnecessary  nn- 
leas  It  shMld  aiipear  that  tbe  estate  bas 
become  insolvent,  in  wbleb  erant  only  could 
the  creditors  have  any  Interest  in  It 

[It]  7.  Certain  ssles  of  real  estate  were 
made  in  1914,  ostensibly  under  t2ie  order  of 
October  14, 1918,  to  El  A.  Kimphm  and  tou- 
ra  T.  Galen.  The  facts  In  relation  to  them 
are  recited  In  State  ex  rel.  Mannlx  v.  District 
Court,  61  Mont  810,  162  Pac  TfSS.  It  was 
tbsn  beld  that  they  were  void  tm  the  rea- 
sons stated,  nie  property  wbldi  was  the  sub- 
ject of  them  is  therefore  still  the  property  at 
,  the  estate,  and  the  respondent  is  diargeable 
with  It  In  its  approval  of  the  account  tbe 
district  court  treated  these  sales  as  valid, 
allowing  tbe  respondent  to  charge  herself 
with  the  proceeds  only.   This  was  error. 

8.  Finally  It  Is  urged  that  It  was  the  man- 
Ifeat  duty  of  the  court  to  revoke  the  letters 
of  respondent  and  appoint  some  one  else  In 
:  her  stead,  for  the  reasons  that  it  was  dis- 
closed:  (1)  That  more  than  Are  years  had 
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^ap^  slnoe  ber  anointment,  with  no  aih 
pamit  Intention  on  her  part  to  dose  the  es- 
tate ;  <2)  tbftt  because  of  ber  delay  In  brlng- 
Ing  Its  affairs  to  a  close  the  estate  had  be- 
come Insolrent;  ^  that  She  bad  be»  guilty 
of  squandering  and  mlsapplylag  the  assets; 
(4)  that  she  bad  disposed  of  property  be- 
longing to  the  estate  without  lawful  anUior- 
Ity;  and  iSi  that  She  had  failed  to  account 
for  property  coming  Into  her  hands,  as  well 
as  the  rents  and  pntfts  derlTable  from  It, 
.with  studied  effort  to  use  It  for  ber  own  ben- 
efit Prima  facie  these  charges  are  sustain- 
ed by  the  foregoing  recital*.  There  la  ap- 
parent no  justification  for  the  delay  In  clos- 
ing the  estate  and  the  disregard  of  the 
rights  of  the  creditors.  The  respondent 
seems  to  have  been  proceeding  upon  the  as- 
suqaptloD  that,  Inasmnch  as  she  is  Uie  sole 
beneficiary  under  the  will,  she  Is  oitltled  to 
use  and  enjoy  the  estate  as  her  own  and 
to  dlschai^  the  claims  of  the  creditors  when- 
ever it  may  suit  her  convenience. 

The  order  is  reversed,  and  the  proceeding 
la  remanded  to  the  district  court,  with  di- 
rections to  require  the  respondent  to  make  a 
full  and  complete  accounting,  giving  In  de- 
tail the  present  condition  and  value  of  all 
of  the  assets  of  the  estate;  to  charge  her 
with  such  as  she  has  disposed  of  without  au- 
thority or  order  of  court,  as  well  as  such  as 
she  has  failed  to  receive  by  her  want  of  dil- 
igence, including  the  reasonable  value  of  the 
use  of  all  the  lands  In  her  possession ;  to  as- 
certain whether  by  reason  of  her  delay  and 
inattention,  or  for  any  other  reason,  the  es- 
tate has  become  insolvent,  and,  If  so,  to  re- 
move her  and  appoint  some  one  in  her  stead 
who  can  have  the  title  to  the  Bunntmede 
ranch  determined ;  and ,  In  any  event,  to  com- 
pel the  speedy  closing  up  of  the  affairs  of  the 
estate  by  the  sale  of  its  property  and  the 
payment  of  the  claims  of  the  creditors. 

Bevensed  and  remanded. 

SANNEB  and  HOLLOWAY,  JJ^  concur. 

On  Motion  for  Behearlng. 

BRANTLY,  0.  J.  [17-11]  The  directions 
addressed  to  the  district  court  in  the  opinion 
heretofore  delivered  In  disposing  of  the  ap* 
peal  herein,  contains  the  following: 

"To  ascertain  whether  by  reason  of  ber  Tthe 
«cecatrix*B}  deta;  and  inattention,  or  for  any 
other  reason,  the  estate  hag  become  Insolvent, 
and.  If  so,  to  remove  her  and  appoint  some  one 
In  h^r  stead  who  can  have  the  title  to  the  Bun- 
nimede  ranch  determined." 

In  his  petition  for  rehearing  counsel  for 
the  executrix  Insists  that  In  making  this  di- 
rection the  court  overlooked  the  recent  ded- 
slons  In  the  cases  of  In  re  Bladkburn's  Es- 
tate, 48  Mont  170,  137  Paa  881,  and  State 
ex  rel.  Cotter  v.  District  Court,  40  Mont. 
146,  140  Pac.  732.  These  decisions  are  not 
referred  to  In  the  opinion,  bnt  they  were  not 
overlooked,  nor  1b  anything  said  during  the 
discussion  of  this  case  even  remotely  Incon- 


sistent with  anyftdng  sald  ih  flitter  of  them. 
In  the  first  we  said: 

"It  Is,  however,  the  policy  of  onr  law  that 
the  widow-  Bholl  control  in  limine  the  adminia- 
tration  of  ber  late  husband's  estate.  Shiels' 
Estate,  120  GaL  847,  62  Pac.  808;  Dorris*  Es- 
tate, 08  Cal.  611,  29  Pac.  244.  To  that  end  she 
1b  authorised  to  either  administer  it  herself, 
or  to  nominate  some  person  in  whom  she  plac- 
es trust  and  confideB3e  to  administer  it  for 
her.  In  re  Watson's  Estate,  81  Mont.  438,  78 
Pac.  702.  No  condition  or  limitetlon  Is  im- 
posed npon  hrr  choice  save  that  sbe  or  the  per- 
son sne  nominates  be  competent;  nor  aoes 
the  fact  that  she  asserts  claim  to  property 
which  tbe  other  heirs  contend  belongs  to  the 
estate  render  lier  or  her  nominee  incompetent. 
Rev.  Codes,  {  7436;  Rice  v.  Tilton,  18  Wvo. 
420,  80  Pac.  828;  Brundage's  Estate,  141  GaL 
538,  75  Pac.  175;  Estate  of  Baagaler,  88  CaL 
802,  26  Pac.  178,  532." 

This  ia  entirely  In  accord  with  the  express 
declaration  found  In  section  7432  of  the  Re- 
vised Codes.  Under  this  section  the  surviv- 
ing  wife  or  husband  has  the  exclusive  right 
to  the  appointment  In  the  first  Instance  be- 
cause It  is  therein  sO  declared,  provided  he 
or  she  Is  a  competent  person  within  the  re- 
quirements of  section  7436.  Furthermore, 
the  person  so  entitled  may  request  some  other 
competent  person  to  be  appointed.  If  he  or 
she  does  not  desire  to  act.  ^e  principal 
controversy  In  the  case  arose  upon  the  ques- 
tion whether,  after  the  wife  had  exercised 
the  r^ht  to  have  substitution  made,  the  ap- 
pointmeht  of  the  snbstltnte  was  revocable 
at  the  request  of  the  wife  when  supported  by 
proof  that  she  had  been  Induced  by  unfair 
means  to  consent  to  the  substitution.  It  was 
held  that  npon  a  proper  showing  revocation 
may  be  had  and  the  wife  be  permitted  to 
take  the  appointment,  bnt  that  otherwise 
the  waiver  of  the  right  Is  Irrevocable.  In 
the  second  case  was  involved  the  question 
whether  the  surviving  husband  was  entitled, 
as  agabist  the  filther  of  the  deceased  wife, 
to  be  appointed  special  administrator  ot  her 
estate  pending  a  contest  of  the  validity  of 
her  will.  It  was  held  that  the  right  of  the 
husband  was  exclusive  under  section  7472  of 
the  Revised  Codes,  because  it  is  therein  pro- 
vided that  in  making  such  appointment  pref- 
erence must  be  given  In  the  order  stated  in 
section  7432.   It  was  there  said: 

"The  sor^ving  husband  or  wife  Is  entitled  to 
general  letters  of  adminlBtratioii.  to  the  exdu- 
sion  of  an?  other  person  (Rev.  Codes,  §  7432), 
nnleas  at  least  one  of  the  ffrounds  of  incompe- 
tency enamerated  In  section  7486  is  shown. 
In  selectiag  a  person  to  act  as  special  adminis- 
trator, the  CO  art  or  judge  Is  expressly  required 
to  firive  preference  to  the  person  who  Is  entitled 
to  letters  testamentary  or  of  .adulnlstratkn." 

Both  of  these  cans  refer  to  the  restrto- 
tloiis  put  upon  the  power  of  tbe  court  in  mak- 
ing the  appolntmrait  In  limine.  They  do  not 
Justl^  the  condnslon,  even  remotdy,  that 
this  court  Intended  to  Imply,  by  -  anyUilng 
said  in  either  of  them,  that  sndt  an  adminis- 
trator or  executor  may  with  imnmnlty  adopt 
a  course  of  ccmdnct  which  Is  not  only  waste* 
ftd  of  the  estate,  bnt  Is  wholly  disregard ful 
-of  tbe  right!  <rf  tts  creditors^  ISils  wonld 
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bMve  twoi  to  nnlUfy  tb*  power  yafted  ta  the 

conrt  b7  sectkau  7488  and  T4S0:  To  caU  to 
•trict  Mcount  and  siugwid  and.  if  neccawry, 
to  ranore  an  administrator  cnr  azecntor  who 
bas  been  goUty  of  any  of  the  deUnqDendes 
tberein  mentioned.  It  would  be  a  nKmstrons 
doctrine  to  say  that  after  his  appointment 
the  adnUnlstrator  may  despoil  or  waate  the 
efitate  at  his  pleasure,  leaving  those  entitled 
to  it  without  the  means  of  redress.  Bren  with- 
out the  provisions  In  these  sectloas*  U  would 
seem  to  us  that  the  power  vested  In  the  dis- 
trict court  to  ccxidnct  the  administration  of 
estatefiv  implies  also  the  power  to  compel 
the  trusted  sE^tolDtee  to  collect  and  preserve 
the  assets  of  the  estate  put  in  his  charge  and 
to  effect  a  speedy  distribution  of  them  to 
those  entitled  to  share  la  them.  True,  in- 
Bolrency  of  the  estate  is  not  a  ground  for  the 
refusal  of  the  appointment  to  the  surviving 
spouse;  nor  Is  the  tact  that  it  has  become 
Insolvent  subsequent  to  the  appointment  a 
ground  for  his  or  her  lemoraL  It  Is  CQoally 
true,  however,  that  the  sections  of  the  stat- 
ute supra  authorizing  removal  make  no  dis- 
tinction between  the  surviving  spouse  and 
any  other  person  whose  appointment  was 
prcverly  made  in  the  first  place.  These  sec* 
tlous  are  aimed  at  any  person  who  has  shown 
himself  Incompetent  and  untrustworthy. 

In  the  original  opinion  it  was  pointed  ont 
that  it  Is  wh<^y  Immaterial  what  claim  Is 
made  by  the  executrix  to  the  Ronnlmede 
ranch,  unless  It  should  be  shown  on  another 
hearing  that  the  estate  Is  Insolvent,  and  the 
question  most  be  determined  whether  it  be- 
longs to  the  estate.  It  was  further  pointed 
ont  that,  In  case  this  exigency  should  be 
shown  to  etlst,  a  removal  of  the  executrix 
would  be  necessary  In  order  that  the  question 
of  ownership  may  be  determined.  It  is  now 
Insisted  that.  Instead  of  removing  tte  exec- 
utrix, the  court  should  appoint  a  special 
administrator  to  bring  appropriate  action 
against-  the  executrix.  This  subject  was 
considered  fully  In  the  original  (pinion.  The 
conclusion  there  stated  is  justified  on  the 
ground  that  the  administration  Is  an  entire- 
ty and  there  can  In  the  nature  of  things  be 
but  one.  It  may  be  justified  upon  the  further 
ground  that  jurisdiction  in  probate  is  stat- 
utory and  limited,  and  authority  for  what 
Is  done  by  a  court  In  the  exercise  of  It  must 
be  directly  granted  by  the  statute  conferring 
it.  or  by  necessary  implication,  and  no  an- 
Otority  to  create  a  doable  or  divided  admin- 
istration is  to  be  found  in  the  statutes.  How- 
ever this  may  be,  we  are  not  disposed  to  re- 
cede from  the  conclusion  heretofore  announc- 
ed. Cj^talnly  the  ezecotrlx  was  not  render- 
ed incompetent  to  receive  the  appoint&ient  In 
limine  because  she  asserted  claim  to  prop- 
erty  ostensibly  belonging  to  the  estate  (In 
re  Blackburn's  Kstate,  supra);  but  when  the 
jexlgendes.  which  have  arisen  since  her  ap- 
pointment have  put  her  In  a  poaitioo  so  an- 


tagonistic,-to  the  oadltors  that  she  cannot 

do  Justice  to  them  and  the  estate,  and  at  the 
same  time  establish  her  right,  she  ought 
to  be  reUeved  from  her  position  and  some  fit 
persoi  plit  in  hw  place.  She  cannot  bring 
an  adlon  against  herselt  Phillips  t.  Phil- 
lips, 18  Uoat  306,  46  Pac.  221.  Hence  the 
fsredltors  cannot  obtain  r^iet. 

[20]  As  to  the  suggestion  that  the  execu- 
trix cannot  be  deprived  of  the  right  to  nomi- 
nate her  successor,  it  may  be  said  that  in 
limine  she  bad  the  right  to  the  appointment, 
or,  as'  an  altematlTe,  to  nominate  some  one 
to  serve  in  her  stead.  Having  chosen  to  teke 
the  appointment,  the  right  to  nominate  an- 
other was  waived.  In  the  case  of  In  re 
Blackburn's  Estate,  supra.  It  was  held  that, 
the  right  to  the  appointment  having  been  de- 
liberately waived  by  the  wife,  the  rennnda- 
Uon  becomes  irrevocable.  By  parity  of  rea- 
soning it  would  seem  that,  when  Uie  wife 
or  husband  has  chosen  to  take  the  appoint- 
ment, It  cannot  thereafter  be  renounced  and 
nomination  be  made  instead.  But,  conceding 
this  to  be  permissible  when  the  renunciation 
is  vohintary.  in  case  of  removal  for  miscon- 
duct or  because  of  an  assertion  of  rights 
adverse  to  ^e  estate,  the  acting  husband  or 
wife  onght  not  to  be  allowed  to  name  a  suc- 
cessor, for  the  mson  that  the  pmon  se- 
lected would  more  than  llk^  be  biased  in 
favor  ot  the  adverse  claim. 

Rehearing  denied. 

BANHSBk  and-HOLLOWAT,  JJ^  concur. 


SIBST  NAT.  BANE  OF  WEUiSTON  t. 
REKBD.   (No.  8660.) 

(Sm^eme  Oonrt  ot  Oklahoma.  Nor.  28,  19190 
(Si/liabiu  In/  the  Court.) 

Appzxl  and  Ebbob  <S=>563— Recobd — Case- 

Madb— Requibitbs. 
A  case-made,  settled  and  signed  prior  to 
the  time  fixed  in  the  notice  of  settlement  served 
upon  defendant  in  error,  in  the  absence  of  de- 
fendant in  error  or  his  counsel,  wbere  no 
amendmentH  have  been  aiMSested  thereto  or  no- 
tice otherwise  waived,  is  a  nollil?. 

[Ed.  Note^For  other  cases,  see  Anneal  ^d 
Efror.  Cent  Dig.  H  2523-2529;  Dee.  Dig. 
C68.] 

£^^ror  from  District  Court,  Lincoln  Coun- 
ty ;  Tom  D.  McEeown,  Judge. 

Action  between  the  First  National  Bank  of 
W^llston  and  Milton  H.  Reed.  From  the 
Judgment,  the  bank  brings  error.  Motion  to 
dismiss  overruled.. 

Ira  B.  Blllingslea.  ot  Wellston,  for  plain- 
tiff in  error.  Erwin  ft  Brwlii.  Ot  Wellston, 
for  defendant  in  error. 

HABDT,  J.  Uotton  to  dismiss  Is  filed,  set- 
ting up,  among  other  grounds,  that  the  case- 
made  was  signed  and  settled  In  the  absence 
of  defendant  in  error,  and  without  notice  to 
lilm  of  the  time  and  place  of  settlement,  and 
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tiiat  no  aiDendmesfs  w^e  att^arted  liy  him 
tbereta 

The  records  Aow  that  notice  of  settlement 
of  case-made  was  serred  upon  defendant  In 
error  on  the  SSSd  dajr  of  Jnne,  Idld,  redtlng 
that  case-made  wonid  be  presented  for  settle- 
ment on  July  8,  1916.  The  certlllcate  of  the 
trial  Judge  shows  that  same  was  settled  and 
signed  on  June  26,  1916,  seven  da^  before 
the  time  set  for  sacb  settlemott  In  ttie  notice, 
and  was  settled  and  signed  In  the  absence  of 
defendant  In  error  or  counsd.  representli^ 
him,  and  that  no  amendments  were  snggeated 
or  notice  otherwise  waived.  For  this  reason 
the  case-made  Is  a  nullity  and  shotild  be 
strldcen  from  the  flies.  Sand  Springs  R7.  Co. 
V,  Olipbant,  157  Pac.  284;  Jones  v.  Jones, 
35  Okl.  453,  180  Fac  139;  Charles  HIU- 
man  et  al.,  150  Pac.  461;  Allen  v.  McLaren, 
157  Pac  349. 

The  second  ground  of  the  motion  to  ffis- 
mlss  Is  that  the  Judgment  appealed  from  is 
not  shown  to  have  been  entered  upon  the 
journal  of  the  court  below.  This  ground 
ithould  be  overruled.  St  L.  &  S.  F.  By.  Oa  T. 
Taliaferro,  160  Pac  610. 

While  the  case-made  la  a  nuUltsr  and  should 
be  striofcen  from  the  fllee,  the  record  contains 
a  certificate  ot  the  court  derk  certifying  that 
It  la  a  true  and  correct  transcript,  and  the 
case  will  be  retained  for  oooslderation  of  er- 
rors assigned  which  appear  on  the  face  of 
the  record. 

The  motion  to  dlamlfls  win  be  orermled. 
All  the  Justices  concur. 


Ex  parte  BURTON.   (No.  8714.) 
(Supreme  Court  of  Oklahoma.  Nov.  28,  1916.) 

(Svllabitt  by  tk«  Court.) 

HAJBAa  COBPUB  4S»120— DlBCHABGB-filVUW 
OH  APFUL. 

Where,  upon  judgment  of  conviction  for  a 
felony  and  Bentence  to  a  term  of  unprisotiment, 
tt)e  amount  of  appeal  bond  to  be  given  by  de- 
fendant In  the  judgment  is  fixed  and  Ume  al- 
lowed in  which  to  eiecate  and  file  same,  and  de- 
fendant tenders  an  appeal  bond  within  the  time 
allowed  which  the  clerk  refuses  to  approve  and 
no  complaint  of  the  action  of  the  clerk  is  pre- 
sented to  the  trial  court,  or  judge  thereof,  bat 
a  petition  for  writ  of  habeas  contns  is  filed  in 
the  Criminal  Court  of  Appeals  which  is  denied, 
and  afterwards  a  petition  for  writ  of  habeas 
corpus  Is  presented  to  the  Supreme  Court  upon 
the  same  state  of  facts,  and  it  appears  that 
the  conclosioD  reached  the  Criminal  Court 
of  Appeals  is  correct,  uie  writ  wHl  be  dis- 
charged and  petitioner  remanded  to  tkt  ens- 
tody  of  the  respondent 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  1 121;  Dec.  Dig.  «=>120.3 

Application  by  Joe  Burton  for  writ  of 
habeas  corpus.  Writ  dladiarged. 

F.  E.  Blddle,  of  Chlckaaha,  and  H.  H.  Ed- 
wanls,  of  Mangnm.  for  petitioner.  B.  Mc- 
Millan, Asst  Atty.  Gen.,  and  A.  B.  Garratt, 
Ca  Atty.,  of  Mangum,  for  respondent 


HABDT,  J.  Pettttoner,  7oe  Bnrbm,  waa 
convicted  of  manslaughter  In  the  first  degree 
in  the  district  court  of  Greer  eonnty*  and 
on  September  1,  1016,  was  sratenced  to  Im- 
inieonnient  In  flw  state  penitentiary  Cor  a 
term  of  IS  yeank  Motlce  of  ^Rwal  vaa  dnly 
served.  At  the  time  of  paaslng  B«it«iee, 
the  court  granted  an  extension  of  90  days  In 
wMdi  to  prepare  and  serve  case-made  and 
find  the  amount  of  tbe  appeal  bond  at  fl2,- 
000  and  allowed  20  days  from  that  date  Id 
whlcli  to  execute  and  ffle  aame.  Bond  waa 
not  given  within  the  time  allowed.  On  Sep- 
tember SOtb,  H<m.  T.  P.  day,  the  r^nlar 
jndge  of  Che  Eighteenth  Judicial  district,  of 
whldi  Oreer  county  forma  a  part,  made  an 
ordCT  extending  the  time  within  which  an 
appeal  bond  might  be  given  until  and  in- 
cluding ttie  20th  day  of  October,  on  which 
laat-named  date  he  pant^  a  fartiier  exten- 
sion of  10  days.  On  October  10th,  Hon.  B. 
W.  Higglns,  the  regularly  tiected  Judge  ot 
the  BVmrtb  Judicial  district,  who  had  been 
assigned  by  tbe  Chief  Jnstlce  of  tills  court  to 
hold  court  in  Qreer  county  and  before  whom 
petitioner  waa  tried  and  convicted  of  said 
crime,  made  an  ordw  extending  the  time 
theretofore  granted  for  a  pedod  of  20  days. 
When  the  original  order  of  extension  was 
made  fixing  tlie  ttane  in  irtilch  ax^ieal  bond 
might  be  given  and  case-made  prepared  and 
served,  tha  oonrt  fixed  no  time  in  whkb  the 
appeal  staoold  be  filed  in  the  Criminal  Oonrt 
of  Appeals.  On  October  21,  1916,  upon  mo- 
tion at  tbe  oouBty  attorney  of  Qreer  county. 
Judge  CBay,  in  diambws  set  aMde  the  varl- 
oos  oidera  of  extension  tho^f ore  mate  In 
the  cause  for  tbe  reason  that  In  bis  opinion 
said  orders  were  Invalid  because  no  time  had 
been  fixed  in  wUdi  tbe  appeal  should  be 
lodged  in  tbe  appellate  court  The  order  di- 
rected the  sheriff  of  Greer  county  to  execute 
the  Judgment  against  petlthmw  by  deUvering 
him  to  the  Wardot  of  Vbi  state  podtentiary. 

Petitioner  inslflta  that  the  varlons  orders 
of  extensloa  were  valid,  and  that  the  time 
in  which  his  appeal  should  be  filed  in  the 
Criminal  Oourt  ot  Appeals  waa  fixed  bj  see> 
tlon  B901,  Bar.  Iaws  1910,  at  six  months 
from  the  date  of  the  judgmoit  and  that 
under  the  provistmui  of  section  6094,  where 
the  oourt  fins  the  time  within  which  the 
appeal  bond  Shonld  be  given  and  the  time  in 
which  the  case-made  should  be  prH>ared  and 
served,  the  order  operated  to  stay  the  exe- 
cution of  tbe  judgment  during  the  time  fixed 
by  the  various  orders  for  the  giving  of  said 
appeal  bond.  On  tbe  other  hand,  respondent 
contends  that  tbe  original  order  did  not  op- 
erate as  a  stay  of  said  Judgment  because  it 
failed  to  fix  ttie  time  In  wliidi  ttie  appeal 
should  be  filed  In  tlie  Criminal  Oourt  of  Ap- 
peala  Such  was  the  constmctlott  placed  up- 
on the  statute  1^  Quit  court  prior  to  the 
adoption  of  the  present  code.  Ex  parte  Ty- 
ler, 2  Okl.  Gr.  455.  102  Pac.  716;  Killougtk 
V.  State,  6  Okl.  Cr.  811,  118  Pac  620. 
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The  atataces  now  in  ftutb  aontma  WHne 
bnportant  revtstons  which  ai«  Rild  to  Change 
this  role.  We  deem  It  anneoeesary  to  de- 
termine tblB  question  for  the  reasons  here- 
inafter given.  Petitioner  aHeges  that  he  pre- 
sented a  good  and  snffldent  bond  to  the  dei^ 
on  October  2lBt,  which  the  clerk  arbitrarily 
refused  to  apptore  upon  the  erroneoas  view 
of  the  law  that  he  was  without  authority 
BO  to  do  because  the  various  orders  of  ex< 
tension  had  been  vacated.  In  the  retnm  to 
the.  writ  the  order  setting  aside  these  ex- 
tensions Is  set  out,  and  it  is  further  alleged 
that  the  court  clerk  of  Greer  county  had 
refused  to  awrore  aald  bond  becaose  the 
sureties  tbemon  4n  bia  cqrinkm  were  Insuffi- 
cient 

In  Ex  parte  Tyler,  2  Okl.  Cr.  466,  102  Pac. 

716,  Tyler  had  been  convicted  of  forgery  and 

sentenced  to  a  term  of  imprisonment  and 

prayed  an  appeal.    Time  had  been  fixed  in 

which  to  prepare  and  serve  a  case-made,  and 

the  amount  of  the  appeal  bond  set  and  time 

fixed  in  whldi  same  should  be  given.  He 

presented  a  bond  to  the  clerk  of  the  district 

court  which  the  clerk  refused  to  approve, 

and  thereupon  filed  an  original  petition  In 

the  Criminal  Court  of  Ai^>eaLB  for  a  writ  of 

habeas  corpus.    In  the  opinion  by  Judge 

Doyle  it  is  said: 

*^  tbe  first  qae>tl<Hk  presented.  tUa  oonrt  is 
asked  to  review  tbe  action  of  the  clerk  of  tbe 

district  court  of  Blaine  coun^  in  refnsme  to 
approve  the  bail  b<md  offered  oy  petitioner,  and 
that  said  bond  be  examined  and  approved  by 
this  court   *   *   *  If  a  party  feel*  himself 

S grieved  by  the  action  of  a  clerk  of  the  dis- 
ct  court  rn  refusinR  to  approve  a  bsil  bond, 
and  complains-  tliat  the  actaon  of  tbe  derk  is 
unreasonable,  arbitrary,  and  oppresidve.  he 
should  present  his  grievance  to  toe  trial  court 
or  judge  thereof.  Before  filing  the  petition 
In  error  in  this  court,  only  tbe  questloa  of  ex- 
ceBBtve  bail  will  be  considered.  However,  when 
an  appeal  is  perfected,  and  the  crime  Is  a 
bailable  one,  pending  tiie  appeal,  this  court 
wlU  on  proper  showing  make  all  necessary  or- 
ders relating  to  ball," 

From  the  abo^e  quotation  it  appears  that 
that  court  will  not  pass  vpoa  the  suffi- 
ciency of  sureties  iis>oa  a  bail,  bond  offered 
by  defmdant  after  judgmmt  of  conviction 
and  before  his  appeal  is  lodged  therdn,  but 
after  filing  his  petition  In  error  will,  on  a 
proper  dwwlng,  make  all  necessary  orders 
relating  to  ball ;  and  this  petltl<Hier,  by  prop- 
erly filing  his  petition  in  error,  may  secure 
all  the  relief  to  wbich  he  la  entitled,  Includ- 
ing tbe  ai^itTOval  of  a  ball  bond  If  sufficient 
and  tala  disdiarge  from  further  custody, 
which  procedure  is  authorized  by  section 
SBU6,  Bev.  Laws  1010.  KlUough  r.  Sta^e, 
sn^ffa* 

In  le  Baidler,  4  Okh  417,  48  Pao.  270,  pn- 
aenti  aaotfter  phaae  of  the  question  here  in- 
volved.  The  petitioner  tlure  was  ctrnvlcted 


In  the  district  court  of  KingfiBiier  county  of 
att^pting  to  rob  the  UnltcMl  States  mails, 
and  sentenced  to  a  term  of  imprisonment  in 
the  p^iitentiary  at  Columbus,  Ohio.  An 
appeal  was  granted  and  the  amount  of  tbe 
appeal  bond  fixed.  He  filed  a  petition  In  the 
Supreme  Court  of  the  territory  alleging  that 
he  had  presented  a  good  and  sufficient  bond 
which  tbe  clerk  refused  to  approve,  and  pray- 
ed for  a  writ  of  habeas  corpus,  and  also  that 
a  writ  of  certiorari  be  Issued  commanding 
title  clerk  of  the  district  court  and  the  Judge 
thereof  to  certify  their  action  In  reference 
to  hls'api^catltm  for  ball  to  the  Supreme 
Court  and  that  tiiat  court  examine  and  ap- 
prove the  bond.  One  of  the  reasons  there 
given  by  the  clerk  for  refusing  to  approve 
the  bond  tendered  was  that  the  suredes  had 
not  qnallfled  thereon  before  Um  In  person, 
bat  had  executed  their  schedules  before  other 
officers.  In  denying  the  relief  sought  the 
court  said: 

"It  is  tbe  duty  of  these  sureties  to  appear  be- 
fore the  clerk  of  tbe  district  court  of  King' 
fleher  county,  and  satisfy  him  of  their  soffi- 
dency  and  tliie  court  should  not  interfere  by 
habeas  corpus.  If  at  ail,  in  suck  cases,  nam 
every  psoper  means  has  been  emsloyed  to  give 
a  bond  as  tbe  statute  contemplates  and  re- 
quires. They  cannot  justify  before  some  other 
officer  than  the  derk  of  the  district  court  and 
then  inatitate  habeas  corpus  in  tbe  Supreme 
Court  to  be  admitted  to  bail  in  ancb  casea,  be- 
cause the  derk  declines  to  approve  the  bond." 

It  Is  further  urged  that,  even  though  tbe 
action  of  the  clerk  in  refusing  to  approve 
the  bond  will  not  be  Inqntred  into  In  this 
proceeding,  the  orders  of  extension  had  not 
expired,  and  petitioner  was  entitled  to  re- 
main In  the  county  jail  until  the  expiration 
thereof.  At  the  time  this  case  was  submit- 
ted, all  of  tfte  purported  orders  of  extension 
bad  expired,  and  no  bond  had  been  approved 
by  the  clerk;  therefore  the  time  In  which 
petitioner  was  entitled  to  remain  in  the  coun< 
ty  jail  according  to  his  own  contention  has 
now  expired,  and  there  is  nothing  for  us  to 
do  bat  remand  him  to  the  custody  of  re- 
spondeat. Previous  to  the  filing  of  the  peti- 
tion in  this  case,  it  appears  that  petitioner 
had  applied  to  the  Criminal  Court  of  Ap- 
peals for  a  writ  upon  tbe  same  state  of  fiicts 
here  presented,  which  application  was  by  that 
court  denied.  While  the  order  of  the  Crim- 
inal Court  of  Appeals  denying  tbe  writ  Is 
not  a  bar  to  a  farther  application  to  this 
court,  still  its  order  made  In  the  premises  is 
entitled  to  comdderatton,  and.  It  appearing 
that  the  conclusion  reached  is  correct  It 
will  be  followed  by  this  court  Bx  parte 
Justus,  26  Okl.  101,  110  Pac.  007. 

The  writ  should  be  discharged,  and  the  pe- 
titioner remanded  to  the  custody  of  respond* 
ent  and  It  Is  so  ordered.  AU  the  JnsOeea 
concur. 
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HABT  at  bL  T.  WBST  et  aL   (No.  7641.) 

(Snitreme  Court  of  Oklshoma.   Sept.  26,  1916. 
BdMarins  Denied  Vtte.  19,  1916.) 

(avOabu*  iv  it^  OtmrtJ 

INDURB   ^sslS  —  BlTBOIiUKITT— GOItOLtTBm* 
NK8S. 

Under  Act  Ma;  27,  1908,  c  198,  %  8,  86 
Stat  313,  providing  that  the  enrollment  rec- 
ords of  the  Gomtniaaioner  to  the  Five  OivUized 
Tribes  should  be  conclusive  evidence  as  to  the 
age  of  an  enrolled  citizen  or  freedman,  the  en* 
rollment  record,  giving  the  age  of  an  Indian  as 

10  years,  is  conclusive  that  on  that  date  she  had 
pased  ber  tenth  birthday  and  had  not  yet 
reached  ber  eleventh,  bat  n  not  conclaaive  that 
she  was  exactly  ten  years  of  age  on  that  day, 
and  does  not  establish  that  she  was  &  minor 
when  she  made  a  conveyance  of  land  four  months 
leas  than  eight  years  thereafter:  and  in  such 
case  any  competent  evidence  ia  admissible  to  es- 
tablish the  exact  age. 

[Bd.  Note.— For  other  cases,  see  InAana, 
Cent  Dig.  1  80;  Dec.  Dig.  «^13.] 

Commiasioiien'  Opinion,  Dtrlaion  No.  4. 
Error  from  District  Coart,  Nowata  Oountr; 
W.  J.  Oampb^,  Judge. 

Action  by  Laura  B.  West  nte  Pathkiller, 
and  anotber,  agatDSt  B.  X*.  Hart  and  another 
to  quiet  title  to  real  estate.  Judgment  for 
plalntliEs,  and  defendaata  bring  error.  Re- 
versed and  remanded  for  new  txiat 

M.  B.  Mlchaelson,  of  Bartlesvllle,  for  plain- 
tiffs In  error.  L.  C.  Mayfleld,  of  Lebanon, 
Mo.,  and  Anselan  Buchanan,  of  Vkilta  (W. 
D.  Humphrey  and  A.  C.  Hough,  both  of 
Nowata,  of  counsel),  for  defendants  in  errw. 

EDWARDS,  C.  This  acUon  was  filed  in 
the  district  court  of  Nowata  county  to  aulet 
title  to  certain  land  allotted  to  Lanra  B. 
West  n6e  Pathkiller,  a  citizen  of  the  Chero- 
kee Tribe  of  Indians  of  one-fourth  blood. 
The  enrollment  record  of  the  plaintiff  Laura 
B.  West  is  dated  December  17,  1900,  and 
shows  the  allottee  at  that  time  to  be  ten 
years  of  age.  On  August  IT,  1908,  allottee 
execruted  a  warranty  deed  conTeylng  said 
land  to  J.  S.  Oalfee,  and  by  a  aeries  of  con- 
veyances title  passed  to  B.  L.  Hart,  and  an 

011  and  gas  lease  passed  to  A.  D.  Morton,  one 
of  the  defendants  herein.  The  action  la  to 
cancel  the  conveyance  making  up  the  cbaUx 
of  title  from  Laura  B.  West  to  B.  L.  Hart, 
and  also  the  oU  and  gas  lease  to  A.  D.  Mor- 
ton, upon  the  ground  that  Laura  B.  West 
was  a  minor  on  the  17th  day  of  August,  1908, 
the  date  of  her  original  conveyance.  The 
answer  of  B.  L.  Hart,  In  addition  to  other 
matters,  denies  the  minority  of  Laura  B. 
West  at  the  date  of  her  original  convey- 
ance. The  only  evidence  offered  by  plaintiffs 
below  upon  the  Issue  of  the  age  of  Laura 
B.  West  upon  the  date  of  her  conveyance  Is 
a  certified  copy  of  the  testimony  taken  at 
the  hearing  of  the  application  of  the  father 
of  Laura  B.  West  for  enrollment  Of  himself 
and  family,  to  the  introduction  of  which  ob- 


jections were  made  on  sersral  grounds.  At 

the  contusion  of  testimony  defOndanta  de- 
murred to  the  evidence,  which  demurrer 
was  overruled,  exceptions  saved,  and  the  de- 
fendants elected  to  stand  upon  their  demur- 
rer and  Introduced  no  evidence. 

By  section  S  of  the  Act  of  Oongreaa  of 
May  27,  1908,  the  enrollment  record  la  made 
ccmclualve  evidence  of  the  age  of  an  allottee. 
This  aection  has  been  applied  and  construed 
in  numerous  cases  in  this  court  and  it  has 
been  ruled  by  the  Commissioner  of  the  Gen- 
eral Land  Office  that  the  department  should 
bold  tbat  the  aca  of  a:  eitlsm  at  the  Five 
Civilised  IMbes,  u  tfven  In  ilie  applicatim 
for  enndlment,  ahoold  be  enutrnad,  for  the 
purpose  at  the  government,  as  representing 
the  age  of'  the  applicant  at  that  time,  uid 
that  Uie  date  of  the  appUcatiaii  ahonld 
held  to  be  tiie  annlmsary  of  the  date  of 
btrOi,  except  where  the  records  show  others 
wise.  In  the  instant  case  titie  age  of  the 
allottee  on  Dec«nber  17,  1900.  waa  ten  years, 
and  the  enrollment  record  did  not  i^ow  on 
what  date  prior  to  tliat  time  flibe  became  tm 
years  of  age. 

The  general  rule,  as  stated  by  IS  Oyc  788, 
la  as  fi>Uow8: 

"It  is  presumed  tliat  the  grantor  in  a  deed 
was  competent  to  exeeate  the  same  at  the  time 
of  ita  exeention,  and  the  burden  oi  proving 
Inoompeteney  la  on  tlw  petaon  alleging  it 

In  the  case  of  Jadtson  v.  Ud^  160  Fac 
1^  it  Is  aaid  by  Mr.  Commisaioner  (now 
Justice)  ^a<&er,  In  construing  this  atatuCe : 

"But  that  record  did  not  show,  nor  tend  to 
show,  her  predae  age  within  the  year.  1908.  It 
throws  no  light  whatever  upon  the  date,  within 
that  year,  at  which  she  became  18,  and  there- 
fore capable  of  conveying.  This  question,  nn- 
settled  by  the  enrollment  record,  most  neces- 
sarily be  determined  by  Indulging  a  legal  pre- 
sumption or  by  recourse  to  other  evidence  uan 
the  record." 

In  the  very  recent  case  of  McDaniel  v.  Hol- 
land, 230  red.  9«8,145aaA.139,ina  case 
Identical  in  principle  with  Uie  case  at  bar. 
It  Is  said : 

"We  may  accept  the  record  Introduced,  as  con- 
clusive that  the  plaintiff  was  nine  years  of  age 
at  the  date  of  the  enrollment  October  11,  1900 ; 
but  this  does  not  prove  that  he  was  a  minor 
on  September  25,  1912,  as  the  finding  by  the 
commission  that  he  was  nine  years  of  age  on 
October  11,  1900,  Is  entirely  consistent  with 
the  fact  that  he  bad  arrived  at  the  age  of  9 
years  at  any  time  within  one  year  prior  to  Oc> 
tober  11,  1900,  for  after  arrivmg  at  the  age  of 
nine  years  be  would  be  nine  until  he  arrived  at 
the  age  of  ten,  which  would  be  a  jwriod  of  one 
year," 

Then,  after  referring  to  the  rule  adopted 
by  the  General  Land  Office  of  holding  the 
ai^Ucatlon  date  of  the  enrollmei^  record  as 
the  anniversary  of  the  allottee,  that  court 
concludes.* 

"But  the  clause  reading,  'and  that  the  date 
of  the  application  shall  be  held  to  be  the  an- 
niversary of  the  date  of  birth  except  where  the 
records  show  otherwise,'  was  not  a  construction 
of  the  statute,  but  waa  a  plan  adopted  by  the 
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Land  DcputoMBt,  'for  Uia  parpoM  of  the 

SOTenuneDt,*  in  the  administranon  of  the  duties 
eToived  upon  It  In  connection  with  Indian 
lands.  It  may  be  conceded  to  have  been  a  con- 
▼enient  plan  for  tba  purpoaea  ot  the  gorern- 
ment,  and  no  doubt  as  between  the  govenunent 
and  the  Indian  it  waa  workable,  bat  aa  against 
tb9  defendanta  In  thia  actim  n  waa,  and  is, 
a  pare  fiction,  not  aapported  hj  eren  a  probabil- 
ity. If  in  this  case  the  question  waa  wheth- 
er or  not  the  ^intUE  was  nine  years  of  age 
on  October  11,  T.900,  the  Judgment  of  the  com- 
nlfliion  under  the  statute  would  be  conclusiTe; 
bnt;  as  we  have  before  indicated,  that  ia  not 
the  question.  Ilie  qaestion  here  is:  Waa  the 
plaintiff  a  minor  on  September  26,  1912?  That 
qaestion  the  enrollment  record  introduced  in 
evidence  did  not  determine,  and,  of  coarse, 
is  not  oondusiTe.  The  enrollment  record  in- 
troduced in  evidence  left  the  date  of  birth  of 
the  plaintiff  an  open  question  to  be  established 
by  competent  evidence." 

This  court,  in  the  very  recent  caae  of  Heff- 
ner  v.  Harmon,  159  Pac.  650  (No.  7547),  not 
yet  officially  reported,  has  also  held,  in  a 
case  identical  with  tlie  case  at  bar,  that  the 
age  of  the  allottee,  where  the  date  ot  birth 
la  not  shown  by  the  enrollment  record,  may 
be  shown  by  competent  evidence. 

It  follows  that  the  Judgment  should  be  re- 
versed, and  the  cause  remanded  tor  a  new 
trial. 

PBB  CURIAM.  Adopted  in  whole. 


TSnOPXA  KAT.  BANK  T.  JOHNSON. 
(NO.8066J 

<Sapreme  Court  of  OUaboma.  Nor.  28,  19160 

(BftUbut  tJ^  Court.) 
BAim  AND  Banking  «aB270(ll>— NAnoNU. 
BaNKB— Rkcovebt  or  UevBT  Paid. 
A  petitiim  against  a  national  banli,  filed  for 
the  recovery  of  alleged  oaurious  interest,  should 
contain  an  all^tioa  tiiat  the  taking  and  re- 
ceiving of  the  same  waa  knowingly  dMie,  or  an 
allegation  tp  an  equivalent  effect,  aad  where 
audi  an  averment  ia  lacking  it  ia  enor  to  over- 
rule a  general  demurrra  thereto. 

[Ed.  Note—For  other  casoa,  see  Banks  and 
Banking,  Cent.  Dig:  K  1042-1068;  Dee.  Dig. 
♦»270(11).} 

CommlDsUmenr  Opinion,  Dlvistim  Nb.  2. 
Appeal  from  District  Oonrt,  GottoD  County; 
Cham  Jones,  Jodga. 

Actton  by  H.  M.  Johnson  against  the  Tem- 
ple National  Bank  to  recover  penalty  for 
usury.  From  a  Judgment  for  plaintiff,  de- 
jfendant  appeals.  Reversed,  with  directions 
to  sustain  demurrer  to  potion. 

L.  M.  Gensman  and  W.  T.  Dixon,  both  of 
DMiton,  for  plaintlfl  in  errw.  I.  K.  Bevelle. 
of  Walters,  tcr  defendant  In  error. 

BUHFORD,  O.  This  was  an  action  to  re- 
cover the  penalties  for  usury  under  section 
5198,  Rev.  St.  U.  S.  (U.  S.  Comp.  St  1913,  | 
9769),  Instituted  originally  in  a  justice  court 
and,  after  Judgment  there,  tried  de  novo 
npon  appeal  to  the  district  court 


The  biU  of  partlcnlars  filed  by  plaintiff 
contains  no  allegation  that  the  alleged  usury 
was  knowingly  charged  or  received,  or  any 
allegation  of  equivalent  Import.  There  was 
a  general  demurrer  to  thia  bill  of  particulars, 
which  waa  overruled  and  exceptions  saved. 
Upon  the  trial  the  court's  Instructions  con- 
tained no  reference  to  the  £act  that  usury  by 
a  national  bank  most  be  knowingly  received 
or  charged  In  order  to  Justify  a  recovery  un- 
der the  statute.  To  these  Instructions  de- 
fendant duly  excepted.  Defendant  then  of- 
fered an  instruction  containing  this  element, 
which  was  refused  and  exceptions  saved. 
Facb  of  these  rulings  was  clearly  error. 
The  cause  of  action  is  statutory,  and  one  of 
the  necessary  elements  of  a  recovery  is  that 
the  "taking,  receiving,  reserving  or  charging" 
of  the  usury  shall  be  "knowingly  done."  If 
the  petition  failed  to  so  allege,  it  was  fatal- 
ly defective,  and,  if  alleged  therein,  the  de- 
fendant bad  a  right,  under  the  utatnte,  to 
have  this  question  submitted  to  the  Jury. 
First  National  Bank  of  Mill  Creek  v.  Ellis, 
27  Okl.  699,  114  Pac.  620,  Ann.  Caa  1912C, 
687;  First  National  Bank  t.  Landls,  37  Okl. 
710,  113  Pac  718. 

The  cause  should  be  reversed,  wltb  direc- 
tions to  the  trial  court  to  set  aside  the  Jo^- 
nmit  and  the  order  ovwruUng  the  demurrer 
to  the  petition  and  to  sustain  said  draniirrer. 

PBB  CURIAM.  Adopted  In  whole. 


COHUONWEAIiTH  COTTON  OIL  CO.  T. 
HUDSON  et  at    (No.  6483.) 

(Supreme  Court  ot  Oklahoma.  Jan.  11,  1910^ 
Kehearing  Denied  Feb,  29,  1916.  Second  Pe- 
tition for  Rehearing  Denied,  Dec  12,  19160 

(Sifltaius  by  the  Court.) 

1,  Appeal  aitu  £^ibob  4=>870(1>— Coubts  «s> 
37(3)— JtlBISDICTIOn  OVKB  Pkbson— Qbjso- 
TION— WaIVEB. 

A  defendant  who  has  objected  to  the  juris* 
diction  of  the  court  over  bis  person  may,  after 
bis  objection  baa  been  overruled,  in  any  manner 
defend  against  the  action  without  waiving  bis 
objection;  but,  if  be  does  more,  and,  aadde  from 
bis  defense,  voluntarily  demanda  affirmative  re- 
lief in  the  same  action,  and  thus  invokes  tlM 
jurisdiction  of  the  court  in  a  matter  unaecessair 
to  his  defease,  he  will  be  deemed  to  have  waived 
each  objection. 

(a)  Testing  the  sofflcienc?  of  the  petititm  by 
demurrer,  or  by  motion  to  make  more  definite^ 
to  the  end  that  it  may  be  Intdligently  answereo 
and  defended,  la  not  asking  such  affirmative  re- 
lief aa  will  deprive  the  defendant  of  the  benefit 
of  his  objection  to  the  jurisdiction. 

(b)  Where  the  objection  of  a  defendant  to  the 
jorisdiction  of  the  court  over  his  person  has  been 
overruled  and  exceptions  saved,  he  is  not  re- 
quired to  appeal  from  soch  action  within  the 
atatutoTT  time  allowed  for  appeals,  bnt  may 
save  the  point  and  liava  It  reviewed  here  on  ap- 
peal frMU  the  final  judgment  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3451,  8494,  8499;  Dec  Dig. 
«=^S70(1) ;  Courts,  Cent  Dig.  H  149, 161 ;  Dec 
Dig.  *=»&f(3).] 
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8.  Fboob«  ^120— Wlrmss  — SzxHPTioiff— 

BjEPBEBBHU'riTK  or  GOBPOUTXON. 

The  ez«mpti(Hi  allowed  a  witaiaM,  while 
actimllr  attendine  coort  in  obedience  to  the 
commands  of  a  eai^HBiia,  from  being  served  with 
BUmmoaa  In  a  evAt  in  a  county  in  which  he  does 
not  reside,  and  would  ordinarily  not  be  luable, 
extends  to  the  serrice  of  anmmraia  on  him  in  his 
representatlTa  capad^  aa  managlxv  oflicer  or 
Bgeat  of  a  oorporatioo. 

Ba.  Note.— For  other  case^  aee  Pnteeia,  Oent 
5.  1 160:  Dec  Dig.  «s>12d:] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pawnee  County ; 
I*.  M.  Poe,  Judge. 

Action  by  M.  W.  Hudson  and  another,  part- 
ners as  Hudson  &  Smith,  against  the  Com- 
monwealth  Cotton  Oil  Company,  a  corpora- 
tion. Judgment  for  plaintiffs,  and  defendant 
brings  error.    Reversed  and  dismissed. 

Robert  A.  Iiowry,  of  SUUwater,  for  plain* 
tiff  in  error.  McNelU  &  McNeiU  and  £>.  T. 
Ortou,  both  of  Pawnee,  and  3.  M.  Springer, 
of  Stillwater,  tor  defendant!  In  tsror. 


BIUIWEB,  O.  This  suit  was  filed  on  No- 
vember 28,  lOU,  in  the  district  court  of 
Pawnee  county  by  Smith  and  Hudson,  doing 
buslneaa  as  copartners,  agsinst  Ctmunoih 
wealth  Cotton  Oil  Company,  as  defendant, 
to  recover  damages  In  a  large  sum,  alleged 
to  have  been  caused  by  the  breach  by  defend- 
ant of  the.  terms  of  a  contract  between  the 
parties  relative  to  furnishing  yardage  and 
facilities  for  watering  a  herd  of  cattle  to 
be  put  on  feed  for  the  market  A  summons 
was  servc^  on  John  H.  Beliis  In  Pawnee 
county,  wherein  the  suit  had  been  filed ;  be 
being  admittedly  the  managing  agent  of  tho 
defendant,  in  the  full  anperlntendency  and 
control  of  Its  bosiness.  After  the  service  of 
the  summons,  defendant  appeared  q)eclally 
and  filed  a  plea  attaching  the  jurtsdicUon  of 
the  court,  the  grounds  of  which,  sut>stantlally 
stated,  are:  That  defendant  is  a  domestic 
corporation  located,  situated,  and  doing  busi- 
ness in  Payne  coonty,  wherein  Its  prlnelpal 
place  of  business  Is  located  at  tlie  town  of 
Gushing ;  that  It  was  not  on  the  date  of  the 
alleged  service  of  summons,  nor  had  it  at 
any  previous  time,  been  sltoated  In  Pawnee 
county,  nor  had  It  ever  had  Its  principal 
place  of  business  or  office  in  ancta  county; 
that  none  of  Its  principal  offioexs  nasided  in 
Pa^vnee  county,  nor  were  any  of  Its  said  of- 
ficers or  agents  in  said  county  on  the  date 
of  ser^-ice,  except  Its  mana^ng  agent.  John 
H.  Bellls;  that  he  was  only  foand  in  said 
county  as  be  was  passing  tlux>ugh  it  on  a 
railroad  train,  under  the  necessity  and  com- 
mands of  process  out  of  the  county  court  of 
Payne  coonty,  commanding  his  appearance 
as  a  vitness  Qiereln  on  said  day;  tliat  In 
going  from  his  place  of  residence  to  attend 
said  county  court  ha  obedience  to  said  process 
he  went  on  a  certain  railroad  train,  which 
was  the  usual,  proper,  and  convenient  method 


for  Mm  to  punnie,  and  tn  dotng  so  he  passed 
through  Pawnee  county,  and  was  therein 
served  with  the  summons  in  tbis  suit;  tha& 
same  was  not  legal  or  binding,  becanae  of 
tbe  exemption  eflwded  witnesses  In  attend- 
ance upon  coarts  under  process  from  being 
thus  sued  or  served  wltb  process  outside  the 
county  tt  ttuSx  reridenoSb  To  support  this 
plea  defendant  Introduced  the  snhpoena  on- 
der  whldi  he  was  traveling  when  served,  the 
aflldavit  of  said  BeUls,  and  that  of  flu  coan* 
ty  Judge,  ^wing  tlut  Beliis  nttaided  an 
that  date,  under  the  subpoena  as  a  witness, 
in  a  certain  criminal  eaas  pending  in  Payne 
oonn^,  Tbe  court  overruled  Om  ^ea  to  the 
Jurisdiction,  and  d^endant  reeerfed  its  ez- 
oeption  to  the  action  of  tbe  court. 

Afterwards  defendant  filed  a  motion  asking 
the  court  to  require  plaintUCs  to  make  their 
petition  more  definite  In  catain  matters,  so 
ttiat  it  could  InteUlgently  answer  and  defend 
against  the  8am&  It  thai  filed  Its  answer 
to  tbe  petltloD,  saving  and  reserving  at  all 
times  Its  objections  to  the  Jurisdiction  of 
the  court  to  proceed  with  the  suit.  At  a 
trial  Judgment  was  rendered  against  defend- 
ant for  a  large  sum  of  money,  from  ^ich 
it  aweals,  and  presoitB  at  tbe  tliresboU  of 
tbe  case  this  qnestlon  of  Jurisdiction. 
Section  0064.  Kev.  Laws  1910,  reads: 
"A  witness  shall  not  be  liable  to  be  sued  In 
a  county  in  whi<^  he  does  not  reside,  by  being 
a^ed  with  a  summons  in  sndi  county,  while 
goinj?,  returning  or  attending.  In  obedlenoB  ta 
a  subpoena." 

[1]  The  proof  In  this  case  ia  unequivocal, 
clear,  and  convincing  that  the  defendant's 
managing  agent  was  caoght  and  served  in 
Pawnee  county  with  tbe  bu unions  in  this 
case,  at  a  time  when  he  was  In  traosit 
through  that  county,  col  no  business  of  Ms 
own  or  that  of  his  company,  but  solely  be* 
cause  of  the  commanda  of  the  luticess  of  th» 
county  court  of  Payne  county.  fRiere  Is  not 
the  slightest  question  bat  what  the  trial  court 
ought  to  have  sustained  the  plea  to  Its  Ju- 
risdicticoi,  and  that,  by  not  doing  so  it  has 
permitted  this  suit  against  defmdant  In  a 
county  other  than  that  in  which  It  was  doml* 
ciled,  doing  business,  and  had  its  principal 
place  oif  business.  It  is,  we  think,  the  well- 
settled  rule  of  this  court  that,  upon  the  ove^ 
ruling  of  such  a  plea  to  the  jurisdldlon,  de- 
fendant may  go  on  and  answer  and  defend 
the  suit  brought  against  him,  and,  havins 
saved  his  exceptions  to  the  ruling  of  ths 
<»urt  on  his  plea  to  the  Jurisdlcnon,  may 
bave  such  ruling  reviewed  here  upon  an  aih 
peal.  bringing  up  the  whole  case.  The  latest 
expression  of  this  court  may  be  found  in 
the  case  of  Wm.  Cameron  &  Co.  v.  ConsoU' 
dated  School  Diat.^  Na  1,  143  Pac  182.  lo 
the  syllabus  of  which  case  tbe  whole  law  in- 
volved here  la  very  aptly  and  ten^  stated. 
It  follows: 

"A  defendant  who  has  objected  to  the  jnria- 
diction  of  the  com!  over  his  person  may,  uter 
his  objection  has  been  overruled,  in  any  manner 
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deted  ssaint:  the  ftctkm  without  waiving  Ui 
ot^adioD;  but,,  if  Iw  dOM  nwE*,  and,  aaide  Crota 
Us  defense,  Toluntaril;  demands  amrmative  re- 
lief in  th«  same  actfoo,  and  thus  invokes  the  ju- 
risdiction of  the  court  in  a  matter  unneceaaair 
to  iSm  dc<«nM,  «fll  Iw  deamad  to  km  miT«d 
■Kb  objeetton." 

This  rule  begins  with  the  holdli^  In  Ohi- 
cago  Bldg.  &  Mfg.  do.  T.  Pewtben,  10  OkL 
724,  68  Pac.  964,  and  Clilcago  Bldg.  ft  Mfg. 
Co.  V.  Klrby,  10  Okl.  730,  63  Pac  966;  In 
vhicb  latter  case  It  ia  said  In  the  syllabuB: 
"Where  a  court  has  do  jtiriBdlcti<Hi  over  the 
particular  cause  or  of  the  person  of  the  defeiui- 
'  ant,  and  the  defaidant  appeata  specially  for  the 
purpose  of  calling  the  attentitui  of  the  court  to 
iurti  iTTMnlaritieB,  and  the  court  thereupon 
OTcrruIed  Els  motioB  to  sncfe  juiUietlMi,  he  may 
nre  his  ezc^tii»,  file  bis  answer,  and  proceed 
to  trial  without  waiving  such  errot;  and  be  may 
tabe  advantage  o£  such  error  on  appeal  to  a 
hifbw  conrt'' 

Hie  same  doctrine  Is  announced  in  the  fol- 
lowing cases :  Austin  Mfg.  Co.  t.  HuUter, 
16  Okl.  86,  86  Pac.  293 ;  St  I*  &  B.  F.  K. 
Co.  T.  Clark,  17  OkL  562,  87  Pac.  430 ;  Okl. 
lire  Ins,  Co.  t.  Barber  Asphalt  Pav.  Co.,  34 
Okl.  149,  125  Pac.  734.  And  In  Spaulding  et 
al.  v.  Polley,  28  OkL  764,  110  Pac.  864,  the 
same  rule  is  announced  hy  Mr.  Justice  Wil- 
liams, who  in  that  case  held  that  not  only 
could  a  person  eave  his  exceptions  to  the  ac- 
tion of  the  court  in  overruling  his  plea  to 
its  Jurisdiction  over  his  person,  and  have 
.same  reviewed  by  the  Supreme  Court,  al- 
though he  had  thereafter  demurred  and  an- 
swered and  tried  the  case,  but  held  further 
that  he  did  not  have  to  appeal  thereon  with- 
in one  year,  but  might  have  the  benefit  of 
bis  exceptions  in  an  appeal  of  the  whole  case 
taken  in  apt  Ume  after  the  rendition  of  the 
floal  judgment  therein,  and  in  which  hold- 
ing Buxton  v.  Alton-Dawson  Mer.  Co.,  18 
OkL  287,  90  Pac.  19,  holding  otherwise,  was 
specifically  overruled. 

With  such  a  line;  of  decisions  directly  In 
point,  we  are  not  ieoncemed  with  the  great 
conflict  upon  this  question,  which  will  be 
DOticed  by  an  examination  of  the  decisions. 
But  an  exceedingly  yaluable  note  will  be 
foand  attached  to  the  case  of  Corbett  v.  Pby- 
sidanB*  OasDBltT  Ass'n.  16  I..  B.  A.  (N.  SJ 
177. 

It  Is  contended  that,  even  though  the  plea 
to  the  jurisdiction  was  good  and  should  have 
been  sustained,  yet  that  the  same  was  waiv- 
ed by  the  defendant;  and  the  gronnds  for 
this  is  the  claim  that  defendant  went  beyond 
wbat  was  necessary  In  his  defense  of  the 
folt,  and  asked  for  afBrmattva  relief,  thus 
waiving  the  defect  in  jarisdlction  under  the 
doctrine  of  Wm.  Cameron  &  Co.  v.  Consoll- 
dated  Bchool  Dlst  No.  1,  supra.  Of  course, 
this  claim  Is  sound  in  law.  If  it  is  sound  In 
fact.  To  determine  this  has  required  an 
examination  of  defendant's  pleadings.  This 
we  hare  made,  and  from  it  we  conclude  that 
defendant  did  not  Inroke  any  affirmative  re- 
lief, Imt  all  it  did  was  merely  in  eld  of  its 
defense^.and  with  no  purpose  of  obtaining 
any  reHmf.OTeept  that  It  fo  benoa  freed  ts9m. 
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the  dalufl  and  UabtUttes  alleged  against  tt 

in  plaintiffs'  petition.  Neither  was  the  mo- 
tion to  make  more  definite  a  waiver.  It  will 
he  recalled  that  in  Bpaulding  v.  Polley,  supra, 
the  party  complained  of  the  want  of  Juris- 
diction, tested  the  sufficiency  of  the  petition 
by  demurrer,  as  well  as  by  answer,  after  his 
plea  to  the  jurisdiction  had  failed,  and  yet, 
be  was  allowed  the  benefit  of  his  plea  In  this 
court,  and  the  cause  was  reversed  thereon. 
The  reason  given  by  the  courts  for  holding 
that  making  a  defense  does  not  waive  the 
Jntisdictional  pirfnt  Is  that,  in  theory  at 
least,  the  defendant  has  been  brought  Into 
court  wrongfully,  and  la  there  under  protest, 
and  answers  and  defends  himself.  In  a  sexise, 
under  compulsion,  and  that,  such  being  the 
case,  he  may  do  so,  still  pTeservlng  his  ri^ts- 
on  the  point  of  jurisdiction.  Now,  If  he  can 
thus  answer  and  d^end  himself,  we  can  see 
no  reason  why  he  could  not  ask  that  the  pe-. 
titlon  be  must  answer  be  made  definite  on 
certain  points,  so  that  he  may  intelligently 
answer.  We  therefore  believe  and  hold  that 
the  service  of  the  summons  in  this  case  was 
unlawful,  because  of  the  privilege  and  ex- 
emption existing  at  the  time,  and  that  the 
court  erred  in  overruling  the  plw  to  the  ju- 
risdiction. 

,  [2]  On  this  phase  <^  tbs  case  one  other 
point  xkseds  consldefatlfm.  l^ls  point  is  rais- 
ed by  the  claim  that  the  exemption  does  not 
apply,  fbr  the  reason  that  the  witness  was 
served  with  summons,  not  as  an  individual, 
but  In  bis  representative  capad^  as  agent 
of  defendant  corporation.  To  sustain  this 
point  reliance  is  had  upon  the  case  of  Car- 
rie Fertilizer  Co.  v.  Krish  (Ky.)  74  S.  W.  269, 
which  case,  It  may  be  fairly  said,  supports 
the  contention  made.  But  the  Supreme  Court 
of  Tennessee,  In  the  case  of  Sewannee  Coal 
0.  &  Land  Co.  v.  WilUams  &  Ca,  120  Tenn. 
339,  107  8.  W.  968,  refused  to  foUow  the 
Kentucky  court  as  against  the  w^ht  of 
authority  and  sound  rewB0Diiis>  In  the  lU^ 
named  case  It  ts  said : 

"Jurisdicti(m  can  be  obtained  of  the  corpora- 
tion only  by  service  of  process  oa  its  officers  or 
agents  who  are  presumed  to  be  interested  in  the 
corporation.  We  see  no  reason  why  the  ex- 
emption should  not  apply  to  a  suit  against  the 
corporation,  with  service  of  process  on  its  of- 
ficer, aa  well  as  if  it  were  a  iuit  against  tlie  in- 
dividual. He  is  bitereeted  in  either  event  The 
case  of  Mulheam  v.  Prees  Publishiog  Co.,  decid- 
ed by  the  New  Jersey  court  and  reported  in  53 
N.  J.  Law,  158.  21  Att  186,  11  U  K.  A.  Ill, 
is  directly  fai  point  and  well  considered.  The 
rule  in  that  state  is  in  accord  with  the  use  w 
authorities  cited  aboY&  The  court  says:  'When 
a  person  happens  to  be  en  agent  or  officer,  a 
service  upon  whom  is  a  service  upon  a  corpora- 
tion in  a  foreign  jurisdiction,  service  upon  bitn 
in  bis  represeotative  capacity  is  qnlte  as  likely 
to  be  inimical  to  the  nu«  of  privilege  as  if  the 
service  was  made  in  an  action  brought  against 
the  officer  personally.  The  interest  of  the- officer 
in  the  corporation  which  he  represents  would 
naturally  detw  him  from  a  course  of  c(»)duct 
which  would  operate  to  llw  prejudice  of  his 
corporation.  Tne  repugnance  of  an  officer  to 
having  his  corporation  drawn  into  litigatioQ  in 
a  ^oreigu  .jurisdiction  would  be  q}u.t»  as  likely 
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dangtf  of  service  in  a  personal  action.*  This 
reasoning  1b  sonnd,  and  certainly  vlthln  tlie 
^rit  of  the  rait" 

We  are  satisfied  with  the  rlews  of  the 
courts  of  Tennessee  and  New  Jersey  on  this 
point,  without  going  Into  other  reasons 
against  the  Talidlty  of  the  service  wMch 
might  be  advanced;  same  being  made  up- 
on the  Idea  that  the  agent  of  a  corporation 
does  not,  In  traveling  around  from  one  state 
or  one  Jurisdiction  to  another,  carry  the  cor- 
porate entity  around  with  Urn  Into  places 
where  it  la  not  domiciled,  has  no  property, 
no  business,  and  no  agent.  Along  this  line 
there  Is  considerable  authority.  See  St  Olalr 
et  al.  V.  Cox.  106  U.  S.  350,  1  Sup.  Ot  304, 
27  L.  Bd.  222,  and  cases  dted ;  Louden  Ua- 
cbinery  Co.  t.  American  Mai.  Iron  Co.  (O.  O.) 
127  Fed.  1008,  and  cases  cited. 

This  cause  should  therefore  be  xeTecsed 
and  ordered  dismissed. 

PBR  OUBIAM.  Adopted  In  wboto. 


PETROLEfDM  IRON  WORKS  00.  v.  BUL- 
UNGTON.     (No.  7819.) 

(Supreme  Court  of  OUaboma.  Nov.  28.  1918.) 

(SvUabu*  hp  ihe  Court.) 

1.  TaiAL  ^»156(2)— Deuubbeb  to  Ethwitoe. 

It  is  only  where  the  evidence  and  all  the 
inferences  to  be  drawn  tberefrom  is  insufficient 
to  support  a  verdict  for  the  plaintiff  that  a 
demurrer  to  the  evidence  can  properly  be  sus- 
tained, or  a  verdict  directed  for  the  defendant 
[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  I  866;  Dec;  Dig.  •^1M(2).] 

2.  Appbai,  Ann  Ebbob       1064(1)  — Ihbteuo- 

TIONS— PbEJUDICIAX.  EBBOB. 
The  jury  is  not  supposed  to  know  when  the 
court  correctly  or  incorrectly  states  the  law, 
and  it  is  prejudicial  error  for  the  court  to  give 
conflictinK  instruetlonB  to  the  Jury,  aud  thus 
leave  the  jury  to  dedde  conflicting  principles 
of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4219;  Dec.  Dig.  «=>1064 
(1) :  Trial.  Cent  Dig.  H  62S.  653.] 

8.  Tbial  «=s>243— Ikjubus  to  SsBVAin^IiT- 

OONSISTONI  InSTBUOnONB. 

Instructions  uombered  16^  and  19,  respec- 
dvelv.  fdven  in  this  case,  carefully  eonridered, 
and  nela  to  be  In  direct  conflict 

[Ed.  Note.— For  other  cases,  see  Trial.  Oent 
Dig.  IS  564.  S65;  Dec  Dig.  «s»248.] 

Oommlsslouers*  Opinion,  Division  Na  1. 
Error  from  District  Court.  Pawnee  Oounty; 
Conn  Linn,  Judge. 

AcUon  by  James  BulUngton  against  the 
Petroleum  Iron  Works  Company,  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  and  h.  V.  Orton,  of  Pawnee,  for  plaln- 
tltt  in  error.  McNeill  &  McNelU.  of  Pawnee. 
Cor  defendant  In  error. 

COLUER,  C.  Suit  wa«  brought  by 
Jamea   BuUington   against  the  Petrolettm 


Iron  Works  0<Hoi>any„  to  Mcover  damaflmt 
for  p^sonal  injuries  alleged  to  haTe  been 
sustained  by  the  neiSlgence  of  said  cfnopany. 

The  negligence  allied,  upon  whldl  recor- 
ery  is  predicated.  Is  that  the  defendant  neg* 
HgHitly  ccmatructed  aud  maintained  steps 
without  banisters,  leading  from  the  ground 
to  the  txuff  of  a  tank  npon  which  the  idaln- 
tlff  was  wiployed. 

The  defendant  damurred  to  the  potion, 
which  -Was  overruled,  and  excepted  to. 
Thereupon  the  deCeodant  filed  hla  answer 
denying  each  and  every  allegation  of  the 
petition,  except  that  the  plaintiff  was  in  its 
employ  at  the  time  stated ;  (2)  that  the  in- 
jury occurred  by  reaaou  of  plaintlfTs  own 
ne^goice  idlrectly  contrlbtadng  thereto; 
(3)  that  plaintifF  was  familiar  with  the  char- 
acter of  the  steps  referred  to  and  assumed 
all  risks  incident  to  ascending  and  descoid- 
Ing  the  same.  To  this  answer  the  idalntitC 
replied,  d^iylng  eadh  and  every  material 
allegation,  except  that  the  steps  were  open 
and  visible. 

The  uncontradicted  evidence  is  that  the 
plaintur  was  employed  as  a  laborer  by  de- 
fendant; that  be  ascended  said  steps  la  the 
morning,  descended  said  steps  at  noon,  and 
that  he  again  ascended  said  steps,  and  in 
descending  said  steps  at  the  completion  of 
his  day's  work,  with  the  other  persons  en- 
gaged with  him  in  the  w<Nrk,  that  he  Dell 
from  said  steps  and  was  sever^  injured. ' 
It  is  further  in  evidence  that  said  gong  of 
workmen,  working  with  the  said  BulUngton. 
were  being  directed  by  a  foreman  known  as 
the  "Bull  Gang  Boss";  that  banisters  had 
been  furnished  for  said  steps  and  were  lying 
ou  the  ground  near  said  steps,  bat  had  not 
been  attadbed  to  same;  that  said  steps  shook 
when  iierscmB  were  uptm  them,  and  there 
was  nothing  at  the  sides  of  the  st^s  to  pre- 
vmt  persons  from  falling  off;  that  plaintiff 
had  not  complained  at  tfee  condition  of  the 
steps;  that  he  was  unaccustomed  to  the 
character  of  work  in  which  he  was  engaged, 
and  he  admitted  that  he  bad  dgned  a  writ- 
ten statement  BomQ  time  after  tHe  acddait 
In  which  he  said: 

"There  was  some  kind  of  a  piece  on  one  of 
the  steps.  I  caught  my  heel  on  this  piece 
and  that  knocked  my  step  off  and  caught  my 
heel  ou  something  and  Imocked  the  heel  off  my 
slipper.  When  my  foot  struck  the  piece  it 
sounded  like  iron.  I  fell  off  Uie  steps  and  fall 
down  underneath." 

Upon  the  comxAetion  o£  flie  testimony,  the 
defendant  demurred  thereto,  which  was  over- 
ruled and  excepted  to  Thereupon  the  de- 
fendant requested  ttie  coort  to  dLrect  a  ver- 
dict for  the  dtfendant,  whldi  was  overruled 
and  excepted  to. 

Anumg  other  Inatrndiaie  siven  by  tlw 
court  are  instmctloiH  nnmbered  Vi%  aaA  18, 
respectively,  which  read  as  follows:  . 

"No.  IS^.  Tou  are  further  instrueted  that 
an  employer  Is  not  liable  to  an  omployi  on  ac- 
count of  any  injuries  sustained  by  such  em- 
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9loyA  tpom  tiie  negUgenc*  of  «  fdknr  Mrvmnt. 
«nd  all  tncfa  penons  enmced  in  the  aame  com- 
mon work  are  fellow  gerrants,  even  though  one 
mar  be  a  foreman  In  general  charge  of  the  Job." 

"No.  19.  Where  the  master  gives  to  a  person 
power  to  superintend,  control,  and  direct  the 
men  engaged  in  the  perfonnance  of  work,  rach 
"person,  as  to  the  men  underneath  him,  is  a 
Tice  principal,  and  it  can  make  no  difference 
whether  be  is  called  a  sap^riatendent,  condnc- 
tor,  boas  or  foreman.  For  his  negligent  acts 
«na  omiMiona  In  performhog  the  datlM  of  the 
master  the  maater  is  liable.*^ 

To  an  s\Ytng  of  said  Instruction  No.  19, 
the  detexidant  dtily  excepted,  and  assigns  the 
same  as  error.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintlfl  in  the  mm  of 
f  ^  Wittiln  tile  statntory  time,  the  de- 
fendant tnored  for  a  new  trial,  which  was 
OTemiled,  excepted  to,  and  Judgment  ren- 
dered npcm  the  rerdict  To  revarse  aald 
Judgmttit,  defendant  brings  error. 

We  are  <d  the  oi^(m  that  the  potion 
WMB  not  subject  to  the  demurrer  directed 
against  it,  and  that  the  oonrt  did  not  err  la 
overruling  the  same. 

"Where  the  evidence  presents  an  Issne  of 
fact,  whether  dear  or  obscure,  it  is  the  dntyv 
of  the  court  to  aubmit  such  issue  to  the  jury 
for  its  determination."  Blair  t.  Lewis,  157 
Pa&  905. 

"It  is  only  when  the  e^ence,  with  all  the  in- 
ferences that  the  Jory  can  reasonably  draw 
tberefrom,  is  insufficient  t*  support  a  verdict 
that  the  court  is  authorised  to  direct  a  Terdict 
for  the  defendant."  St  L  &  S.  F.  Bj.  Co.  t. 
dampitt.  154  Pae.  40. 

[1]  Ai^lylng  the  foregoing  rules  to  the  de- 
murrer to  the  evidence  and  the  request  for 
a  directed  verdict,  we  are  unable  to  see  that 
the  court  committed  prejudicial  (oror  in 
overruling  the  demurrer  to  the  erldenoe  or 
in  refusing  to  direct  a  verdict. 

[2, 1]  We  are  of  the  opinion  that' the  giving 
of  Instruction  No.  19  was  prejudicial  error, 
by  reason  of  the  fact  that  aald  instruction 
is  in  conflict  with  instmction  No.  15^.  By 
instruction  No.  15%  the  Jury  are  instructed 
that  all  the  persons  engaged  In  the  same 
kind  of  work  are  fellow  servants,  even 
though  one  may  be  a  foreman  In  general 
charge  of  the  Job,  and  that  the  employer  Is 
not  liable  to  an  employ^  on  account  of  In- 
juries sustained  from  the  n^ligence  of  such 
fellow  servant,  while  in  instruction  No.  19 
the  Jury  are  instructed  that  where  the  mas- 
ter gives  power  to  superintend,  control,  and 
direct  men  engaged  In  the  performance  of 
work  that  he  is  to  the  men  under  blm  a  vice 
principal,  whether  he  Is  called  superintend- 
ent, conductor,  or  foreman,  and  for  the  neg- 
ligent acts  and  omissions  of  such  person  the 
master  is  liable.  In  other  words,  in  oae  In- 
struction the  court  in  effect  instructs  the 
Jury  that  the  company  is  liable  for  the  neg- 
ligent acts  of  the  said  "Bull  Gang  Boss," 
and  on  the  other  hand  he  Instructs  the  Jury 
that  the  company  was  not  liable  for  the  acts 
of  the  said  "Bull  Gang  Boss,"  thus  leaving 
the  Jury  to  Bdect  <»  detecnilne  the  law  of 
the  case. 


"^M  InsCntctiona  of  tiie  coort  sheoU  davly 
and  intelligently  set  forth  the  law  applicable  to 
the  isBoes  and  evideice  submitted,  without  h» 
iDg  conflicting  *   *   *   or  misleading."  K. 
MTa  O.  By.  Co.  v.  Roe,  150  Pac  KS5. 

'Ttne  Jnij  should  not  be  1^  to  dedde  be- 
tween conflicts  In  the  charge,  wftiioat  having 
their  attention  directed  thereto  by  the  coart 
and  being  Instructed  as  to  which  of  the  entog- 
oi^tic  prindples  is  correct  and  applicable, 
and  which  sbouM  be  disregarded."  Savannah 
Blectric  Oo.  T.  McClelland.  128  Ga.  87.  67  S. 
E.  91.  . 

"Where  two  eontradictonr  instructions  are 
fftTen  a  new  trial  will  ordinaxlly  be  granted, 
unless  It  plainly  appears  that  the  Jniy  have  not 
been  misled  thereby."  Union  Pac.  By*  Co.  t. 
Jno.  W.  Milliken.  8  Kan.  647. 

"Conflicting  or  contradictory  instractlons  fur- 
nish uo  correct  guide  to  the  Jury,  and  the  gtv^ 
injr  thereof  is  erroneous.  ZnstnKtions  oi  this 
character  are  misleading,  as  the  jury  la  not  sup- 
posed to  know  when  the  Judge  states  the  law 
correctly  or  incorrectly,  and  they  should  not 
be  left  to  dedde  conflicting  prindples  of  law. 
*  *  *  The  giving  of  contradictory  instmc- 
tions  fa  ordlnuib  hdd  as  groonds  for  rever- 
sal.*' 88  G&c.  1604F.  and  authorities  therein 
dted. 

It  follows  that. the  court  committed  prej- 
udicial errw  In  tvfuslng  to  grant  a  new  trlaL 

This  cause  should  be  refrerBed  and  re- 
manded. 

Pma  OUBIAM.  Adopted  In  whola. 


FIRST  NAT.  BANK  OF  ECFAULA  r. 
SOUTHEEN  SUKETI  CO.  (No.  7650.) 
(Supreme  Court  of  Oklahoma.  Nov.  28,  19ia) 

(SvOabua       iK*  Court.) 
UtTNIOXPAI.    OOBPOftATIONB  ^»S47(2)— COH- 

TBAOTOBS'  Bonds— Pkbsonb  P«otboted. 
A  person  loaning  money  to  a  contractor  to 
pay .  tor  labor  and  material  furniBbed  to  such 
contractor  is  not  protected  by  the  provieions  of 
a  bond  executed  in  conformity  to- section  ItSSl, 
Bevisad  Laws  of  1910. 

[Ed.  Note.— For  other  caaes.  see  Muuidpai 
Corporations.  Cent.  Dig.  I  877;  Dec  Dig.  ^s* 
847(2).] 

CommlsslonerB*  Opinion,  Division  No.  8. 
Error  from  Superior  Court,  Mu^gee  Coun- 
ty; H.  C.  Thnrman,  Judge. 

Actltm  by  the  First  National  Bank  of  Ba  - 
fftula  against  the  Southern  Surety  Company. 
Judgment  for  defendant,  and  plaintUt  brings 
error.  Affirmed. 

Turner  &  Turner  and  Carl  W.  Gust,  all  of 
Kufaula,  for  plaintiff  In  error.  William  T. 
Hutchinga,  of  Muskogee,  and  Stanard,  Wahl 
&  SnnlB,  of  Shawnee,  tm  defendant  In  error. 

HOOKEB,  a  Section  8881,  Bevlsed  Uwb 
of  1910.  is: 

"Whenever  any  public  officer  shall,  under  the 
laws  of  the  state,  enter  into  contract  in  any  sum 
exceeding  one  hnndred  dollars,  with  any  person 
or  persons,  for  purpose  of  making  any  public 
improvements,  or  constructing  any  poblic  build- 
ings or  making  repairs  on  the  same,  such  officer 
shall  take  from  the  party  contracted  with,  a 
bond  with  pood  and  sufficient  sureties  to  the 
state  of  Oklahoma,  in  a  sum  not  less  than,  tlie 
sum  total  in  the  contract,  conditioned  that  such 


iTot  other  eases  ses  sanw  topla  and  KBT-NIWBBR  la  all  Kar-NomlMred  Dtsssts  uid  Xndcus 
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-caBtfitet(^r  <*  cowtractors  iball  pay  all  Indebted-^ 
Kess  incarred  for  labor  or  material  furnished  in 
^he  coDBtmction  of  said  public  building  or  In 
jnaking  'said  public  improTements." 

It  appears  from  the  facts  here  that  on.  or 
about  the  8d  day  of  January,  1913,  the  Nick 
Feay  Gonstractlon  Company  entered  Into  a 
written  contract  with  the  dty  of  Bofaala  to 
make  certain  public  Improrements  therein, 
and  in  order  to  secure  the  performaace  of 
its  contract  It  did  on  said  day  execote  a 
bond  to  the  city  of  Eufaula  with  the  Southern 
Surety  Company  as  its  surety,  whereby  It  was 
obligated  that  the  Nick  Peay  C(»iatructlon 
Company  shall  well  and  truly  pay  all  Indebt- 
edness Incurred  Iot  any  and  all  labor  and 
material  furnished  in  the  construction  of  said 
extension  In  the  performance  of  said  con- 
tract, then  this  obllgatitHi  to  be  nail  and 
void;  otherwise  to  remaia  In  ftill  fi»rce  and 
effect. 

It  Is  alleged  In  the  petlti(Hi  in  this  case 
that  the  First  National  Sank  of  Bnfaula  loan- 
ed to  the  Nick  Peay  ConstrucQon  Company 
the  sums  of  money  sued  for  herein  to  enable 
it  to  pay  for  the  labor  and  for  the  material 
used  by  it  in  the  construction  of  said  munici- 
pal improTements,  and  that  money  thus  fur- 
nished by  Uie  bank  to  aald  coApany  was  actu- 
ally used  by  the  company  in  the  work  ^brac- 
ed In  the  contract  and  covered  by  the  condi- 
tions of  the  bond,  and  by  reason  of  the  fail- 
ure of  the  company  to  pay  the  bank  said 
money  It  is  sought  here  by  the  bank  to  make 
the  Southern  Surety  Company  liable  to  the 
bank  for  said  money  upon  the  theory  afore- 
said. It  is  asserted  by  the  bank  tiiat  Ota 
provlslona  of  the  bond  which  provided  that 
the  prindpal  shall  well  and  truly  pay  all  In- 
debtednras  incurred  for  any  and  all  labor 
and  material  famished  in  the  omstraction 
of  said  extrasion  In  the  performance  of  said 
contract  make  the  Southern  Surety  Company 
liable  for  the  money  due  by  the  construction 
company  to  the  bank,  inasmuch  as  it  Is  alleg- 
ed that  said  money  was  used  by  the  company 
for  the  purpose  of  paying  the  claims  at  labor- 
em  and  materialmen  who  were  clearly  enti- 
tled to  sue  and  jecorer  the  amoont  due  them 
upon  the  bond;  while  the  Southern  Surety 
Company  contends  that  the  Ixnid  vhlcb  was 
executed  by  the  Construction  Company  with 
it  as  sare^  under  the  prorlsimfl  ot  eectlon 
3881  of  Revised  Laws  of  1010  wlU  not  Jostl- 
fy  a  recovery  against  It  for  tta  money  due 
the  bank.  It  cotitends  that  the  object  and 
purpose  €it  reqnirins  this  bond  was  to  secure 
laborers  and  materialmen  asalnat  loss  and 
extending  to  them  a  ii&i  upon  the  bmd  whldi 
under  the  law  they  are  not  entitled  to  assert 
upon  public  buildings,  or  against  pabllc  pn^ 
erty. 

We  have  canfoUy  oonatdoed  Qie  question 
at  issue  here,  and  we  believe  that  the  great 
weight  of  antlunity  siQiporta  the  centratloD 
of  tibe  defendant  In  enror. 


.  T9Ua  eoort;  in  the  ease  of  BoAiMIl  Bidt. 
T.  Keatley.  162  Pac.  440,  said: 

.  "The  sole  question  presented  for  our  consid- 
eration is  whether  tne  bond,  conditioned,  as 
provided  by  section  6184,  Comp.  Laws  1909, 
that  the  contractor  shall  pay  all  uidebtednesB  in- 
curred for  labor  and  material  furnished  In  the 
construction  of  said  pubHc  building,  is  broad 
enough  to  include  money  loaned  to  the  contractor 
for  the  purpose  of  paying  for  such  labor  and  ma- 
teriaL  The  protection  offered  by  the  bond  was 
to  those  who  might  supply  the  contractor  wltih 
labor  and  materiel  In  tae  completion  of  his  con* 
tract  It  was  not  given  for  the  pntpase  of  pro- 
tecting a  party  advancing  money  on  a  comml»- 
sion  contract,  whereby  such  party  was  to  re- 
ceive a  Commission  for  the  use  of  said  mon^  of 
S1.00  per  thousand.  •  •  •  The  prkaei|^e  in- 
volved IB  discussed  in  Bsnk  t.  BoniHe  [107  Fed. 
227,  46  G.  C.  A.  261]  62  R.  A.  SOf).  wherein 
it  was  held  that,  where  a  b&ok  furnished  money 
to  pay  labor  daimt^  it  wai  not  protected  by  a 
bond  conditioned  to  pay  perscuis  sopplying  the 
prindpal  with  labor  or  matodal  in  the  pcoaecu- 
tion  01  his  work,  and  In  referring  to*  the  bond 
tiie  conrt  said :  'It  did  not  extend  to  a  bank 
which  might  lend  money  for  the  purpose  of  pay* 
Ing  for  such  wwk  and  material.'   *   *  * 

"We  Uierefbre  conclude  that  a  person  loaning 
money  to  a  contractor  to  pay  for  labor  and  ma- 
terial fumi^ied  to  snch  contractor  is  not  pro- 
tected by  the  provisions  of  a  bond  conditioned 
that  the  contractor  shall  pay  all  indebtedness 
incurred  for  labor  and  material  fonitihed  in  the 
construction  of  a  public  building." 

We  see  no  reaaon  to  change  the  nile  laid 
down  in  this  state  In  the  case  above  dted, 
and  the  jndgment  of  the  trial  court  denying 
to  the  plalntifiC  in  error  the  right  to  recover 
agahist  the  Southern  SnreCy  Company  berein 
is  hereby  afQrmed. 

PHB  OUBIAM,  Adopted  in  whole. 


FIHST    NAT.    BANK   OF   EUFAULA  T. 

SOfJTHElRN  SURBTT  CO.  (No.  7649.) 
(SupEVoie  Goort  of  OUohome.  Xov.  28;  lOlO) 

(Syltabut  iv  the  OoiirO 

Otheb  Dkcisiok  Followed. 

Same  as  in  Vintt  Nat.  Bank  r.  Sontihem 
Surety  Co;  (No.  TVBO)  161  Poe.  639. 

Oommlssionert^  Opin!<w,  Divi8l<Hi  No.  & 
Error  from  Superior  Court,  Muskogee  Coun- 
ty;  H.  (X  Thnrman,  Judge. 

Actt<m  between  the  First  National  Bank  ct 
Enfanla  and  the  Southern  Surety  Company. 
From  the  Judgment,  the  Bank  brings  error. 
Aflrmed. 

Turner  &  Turner  and  Carl  W.  Gust,  all  of 
Eufaula,  for  plaintiff  In  error.  Wm.  T, 
Hutchings,  of  Muskogee,  and  Standard,  Wahl 
&  BnniB,  of  Shawnee,  for  defen<!tant  In  error. 

HOOKER,  O.  Under  the  authority  of 
Rockwell  Bros.  v.  Keatley,  102  Pac.  449,  and 
First  National  Bank  of  Eufaula  v.  Southern 
Surety  Co.  (No.  7660)  161  Pac;  6S9,  this  day 
dedded  by  this  court,  btit  not  yet  officially 
reported,  this  cause  is  afflnned. 

FBBODBIAU.  Adopted  In  vlnleb 
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hOSK  A  aJ.  T.  ymiTB.  (No.  7889.) 
^^nne  Codrt  ai  Oklahnw,   Oet.  fA,  1010. 
On  Hdieazbic,  Dee.  32,  1916l) 

(8vllaJ»u  hy  the  Oovrt.) 

1.  BKLUSK  «=3lS(5>— GONSIDEBATIOIf— VAUD- 

mr. 

In  ordtf  to  sapport  a  release  ft  legal  cfmrider- 
•tton  is  neoMsary,  Irat  it  la  not  eaaentlal  that  the 
coDsideration  ahould  be  adeqoate,  and,  In  the  ab- 
sence of  fraud,  the  written  release  of  damages 
on  account  of  injuries  received  bj  the  negligence 
of  a  railroad  company,  upon  conaideratloa  of  the 
«ontinufld  employment  by  the  company  of  the 
person  injured,  is  a  Tsild  consideration,  and  such 
release  may  be  successfully  pleaded  in  bar  of  an 
action  for  ncovery  of  damages  against  which  the 
release  was  given. 

[Ed.  Note.— Tor  oChar  caws,  sae  Beleaae,  Out. 
Dig.  I  26;  Dec.  Dig.  «b18(^.1 

2.  CoHTUOTB  «9^(8)  —  PBianunciDVg  — 

It  Is  a  well-settled  rule  that  fraud  is  never 
presumed,  and  that,  where  a  written  contract  Is 
attacked  on  that  ground,  the  contract  will  be  up- 
held, unless  the  allegations  of  fraud  are  estab- 
li^ed  by  clear  and  conTindlng  evidence,  and  tho 
fraud  must  be  predicated  upon  existing  facts, 
and  cannot  oomdst  of  mere  promlaee  a«  to  future 
action. 

fVa.  Not«,^1IV>r  oOier  eaieea,  see  Oontraets, 
Cent  Dig.  H  449-4B3,  1199;  Dee.  Dig.  «3> 
99(8).] 

8.  SvimiroB  i>..'ttO  Pabol  Btidbnok  Bttu. 

Where  a  written  contract  is  unambiguous, 
its  terma  cannot  he  changed  by  evidence  dehors 
the  contract 

[Ed.  Note^For  other  caaes,  see  Evidence, 
Cent.  Dig.  H  2066-2062,  2084;  Dae.  Dfff.  ^ 
448.} 

4.  MA8TEB  AlfD  Sebtaitt  «Ba278(8)— Ikjubibb 
TO  SBBTJJfT— BVIDCnOE. 

In  an  action  to  recover  damans  for  negli- 
gence on  the  part  of  defendants,  uie  negligence 
averred  was  that  said  brake  had  been  careleesly 
and  negligently  pennitited  by  the  defendants  to 
become  out  of  order,  and  would  not  operate  prog- 
wly,  whidi  fact  was  unknown  to  uie  plaintiff, 
naintfff  himself  testified  that  he  did  not  know 
of  his  own  knowledge  uut  there  was  anything 
the  matter  with  the  brabL  except  what  he 
thou^t  ought  to  have  be«a  the  result  of  the  use 
by  him  of  the  saou;  white  the  defendants  offered 
eondvidTe  evidence  of  inspection  and  proof  that 
the  brake  complained  of  was  in  proper  order. 
B«Ut  that  plaintiff  failed  to  show  actionaUe 
nu^igence  on  the  part  of  the  defendants  as  to 
aaid  Drake. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  958 ;  Dec.  Dig.  «s>278(8).] 

6.  NKOUOBNcn  «»121(6}— Acmoirs— BuBDEK 
OF  Pboof. 

To  entitle  the  plaintiff  to  recover  In  an  ac- 
tion for  danagea  tM  iajnrlea  received,  the  bur- 
den is  mon  hun  to  prove  by  a  preponderance  of 
the  evidence  the  negligence  of  m  defendants, 
and  that  the  n^Ugenee  averted  and  proved  was 
th«  proximate  eanae  at  the  Injorlea  Tecd.ved  by 
the  plaintiff. 

[Ed.  Note^— For  other  cases,  see  Negligence 
Cent  Dig.  |  229;  Dec  Dig.  ^121(6).] 

On  BehwlDg. 

6.  Mabtkb  aud  SiBVAm  ^289(7)j- 286(1S)~ 
NBaueBKOv— Pbozduss  Oausk— Qcxstions 

■OB  JUBT. 

Evidence  examined,  and  Md  anffident  to 
take  the  case  to  the  jury  upon  the  queBtion  of 


the-  primary  MftUgenee .  of  .the  defendant,  and 
whether  the  negUgenice  avened  and  proved  waa 
the  proximate  canse  of  the  injurlea  received  by 
the  plaintiff. 

[E!d.  Note.— For  other  cases,  aee  Mastor  and 
Servant,  Cent  Dig.  S|  1016,  1020;  Dec.  Dig. 
«=9286Cr).  288(13).! 

Cmnmlsslonera'  Opbiloo,  Dlvtakm  No.  1. 
Error  from  District  Court,  OariMd  Ooonty : 
James      CnlUson,  Judge. 

Action  by  Oewge  D.  WUte  against  James 
W.  Lnsk  and  others,  receivers  of  the  St 
Ix>uls  San  Francisco  Railroad  Company. 
Judgment  for  jdalntifl,'  and  dafendants  luring 
error.  Bevevaed  and  rwaaddad,  with  inotme- 
tiosa, 

W.  F.  Evans,  of  Bt  Lonls,  Ma,  and  B.  A. 
EMInsdunldt  and  J.  H.  Onut,  botb  of  (MOa- 
homa  C^,  for  plalntUEs  In  emn-.  Parker 
ft  Simbiia,  of  Enid,  for  defendant  In  error. 

COLIiIER,  C.  This  Is  an  action  brou^t 
by  the  defendant  In  error  against  the  plain- 
tiffs In  error  to  recover  damages  for  Injuries 
allied  to  have  been  received  by  the  defend- 
ant in  error  by  reason  of  the  negligence  of 
the  plalntifCs  in  error.  Hereinafter  the  par- 
ties will  be  dealcnated  aa  tbey  were  In  Uie 
trial  court- 
There  are  two  causes  ot  action  set  up  In 
Qie  petition.  The  first  cause  of  action  is  to 
recover  for  injuries  received,  which  occurred 
on  the  Gth  day  of  September,  1914,  and  the 
averments  of  negligence  as  to  the  same  are 
that  the  car  on  track  No.  4  had  carelessly 
and  negligently  been  left  standing  by  the 
enqileyCs  of  defendants  other  than  the  pLaln- 
tur,  In  a  position  too  dose  to  the  track  on 
whidi  was  the  car  on  which  plaintiff  was 
riding,  and  not  sufficient  spa^  allowed  be- 
tween said  car  on  trade  No.  4  and  the  other 
track  to  allow  for  passage  of  said  car.  The 
second  cause  of  action  Is  for  injuries  receiv- 
ed on  December  14,  1014,  and  the  averments 
of  negligence  aa  to  the  same  are  "that  aaid 
brake  had  been  carelessly  and  negligently 
permitted  by  the  defendants  to  become  out 
of  order  and  would  not  ofter&te  properly, 
yrtdch  fact  was  unknown  to  the  plalntlfl," 
and  plaintiff  attonpted  to  set  said  brake  and 
stop  said  caboose  at  the  place  where  It  was 
Intended  to  set  oo  one  of  said  tracks. 

The  answer  of  the  defendants  to  the  first 
cause  of  actl<m,  among  otiier  defenses,  sets 
up  that  there  had  been  a  full  settlement,  ad- 
justment, accord,  and  satisfaction  between 
plaintiff  and  defiendants  covering  all  daima, 
causes  of  action,  and  rights  grovrlng  out  of 
the  alleged  Injuries  to  the  plaintiff,  In  this, 
to  wit,  that  on  the  10th  day  of  November, 
1014,  the  paid  plaintiff.  In  consideration  of 
the  employment  of  said  plaintiff  for  one  day 
as  switchman  at  the  usual  rate  of  pay  and  for 
such  further  time  and  in  such  capadty  as 
may  be  satisfactory  to  said  defendants,  which 
said  employment  was  given  to  and  accepted 
by  the  said  plaintiff  In  settlement  for  any  and 
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all  SnjnrleB  that  he  may  bare  snatain'ed  at 
Bnld.  OkL,  (» the  Sth  day  of  September.  1914, 
<m  acconnt  of  falling  from  a  ear  while  switch- 
ing In  the  yards  of  said  d^endants  In  the  dty 
of  Enid,  did  release  and  forerer  discharge 
said  d^endanta,  their  agents  ahd  employes, 
trom  any  luid  all  llabUl^  and  all  claims  and 
demands  resulting  from  the  Injuries  received 
by  the  said  plalntlfl  at  the  time  and  place 
abore  stated.  And  said  pinfat**  did  ttaerdiy 
release  and  discharge  said  defraidants  and 
each  of  them  trom  all  salts,  acUons,  causes 
of  action,  and  claims  for  damages  for  said 
Injuries,  and  did  farther  acknowledge  fall 
satisfaction  of  all  such  liability  and  caoses 
of  action,  as  more  fully  appears  from  the  re- 
lease signed  by  said  plalntlfl,  a  copy  of  wldidi 
Is  hereto  attadied,  marked  XtxblUt  A  and 
made  a  part  hereof.  Tba  exhibit  which  is 
attached  to  Qie  answer,  omitting  the  caption, 
Is  in  words  and  flgnres  aa  A>I1owb: 

"WbereaB,  I,  the  undersigned,  on  or  about  the 
5th  day  of  September,  1914.  was  inlnred  at  or 
near  Enid,  Oltl.,  la  the  state  of  Oklahoma,  on 
the  line  of  the  St  Louis  &  San  Francisco  RaU- 
road,  Thos.  H.  West,  W.  C.  Nixon,  W.  B,  Bid- 
die,  receivers,  while  in  the  employ  of  said  re- 
ceivers, and  under  circumstances  which  I  claim 
render  aald  receiTera  Uable  to  me  In  damages, 
although  said  claim  and  liability  are  denied  by 
mid  recelTers ;  and 

"Whereas,  said  receivers  will  not  employ  or  re- 
tain in  tbelr  employment  any  person  who  has 
ao  unadjusted  cUim  against  them  for  damages, 
and  I  desire  to  be  re-employed  by  said  receivers 
and  to  remain  in  their  employment: 

"Now,  therefore.  In  consideration  of  the  prom- 
ise of  said  receivers  to  employ  me  for  one  day 
as  switchman  at  the  usual  rate  of  pay  (the  exe- 
cution hereof  being  conclusive  evidence  that  said 
receivera  have  made  me  auch  promise),  and  for 
such  further  time  and  in  such  capacity  as  may 
be  satisfactory  to  said  receivers,  and  no  longer,  I 
agree  to  and  do  hereby  compromise  said  claim 
and  release  and  forever  discharge  said  receivfirs, 
their  agents  and  employes,  from  any  and  all  lia- 
bility and  all  claims  and  demands  for  all  dam- 
ages resulting  from  the  injuries  received  by  me 
at  the  time  and  place  above  stated ;  and  I  do 
hereby  release  and  discbarge  said  receivers  and 
each  of  them  from  all  suits,  actions^  causes  of 
action,  and  claims  for  damages  for  said  injuries : 
and  I  hereby  acknowledge  full  satisfaction  of  all 
such  liability  and  causes  of  action ;  it  being  ex- 
pressly understood  and  agreed  that  said  receivers 
are  not  bound  or  obligated  by  these  presents  or 
otherwise  (except  as  to  said  one  day)  to  retain 
me  in  any  particular  kind  of  employment  or  for 
any  definite  time. 

"I  further  represent  and  state  that  at  the  time 
of  signing  and  sealing  this  release  I  am  of  law- 
ful age  and  legally  competent  to  execute  it,  and 
before  signing  or  sealing  it  I  fully  informed  my- 
self of  its  contents  and  executed  it  with  full 
knowledge  thereof  this  10th  day  of  November, 
1914" 

For  answer  to  the  second  cause  of  action 
there  Is  a  general  denial  of  each  and  every 
allegation  contained  in  said  second  cause  of 
actlcm,  plea  of  contributory  negligence!  and 
assumption  of  risk  <n  the  part  of  the  plain- 
tiff. 

The  plalntlfl  filed  reply  to  the  answer  of 
defendants  denying  each  and  every  allega- 
tion of  the  answer ;  that  the  pretended  set- 
tlement and  zetoase  j^eaded  im  oookcaigr  to 


law,  inibllc  pcfllcy,  and  Is  null  and  void ;  Uiat 
said  pretended  settlmnent  and  release  Is 
whoUy  void  for  vnnt  of  cmulderatlon ;  Oat 
said  pretended  ■  settlemoit  and  retease  Is 
merely  a  form  used  by  defendants  and  wtaieh 
they  ontdoy  ten  the  purpose  endeavoring 
to  intimidate  and  prevent  employ^  who  have 
rectived  injuries  on  their  line  of  ndlroad 
from  att^ptlng  to  gain  compensation  there- 
for, and  by  reason  whereof  they  seem  to  tate 
advantage  of  Oie  necessities  of  their  etn- 
ploy^  who  are  obliged  to  have  work  by 
means  of  which  to  earn  a  living  for  them- 
selves and  families ;  that  said  pretended  set- 
tlemeoj;  and  rdease  was  procured  from  him 
by  fraud  on  the  part  of  the  defendants  and 
their  duly  authorized  agents;  that  by  rea- 
son of  the  fact  that  at  the  time  the  agenti  of 
defendants  asked  plaintiff  to  sign  said  re- 
lease said  plaintiff  refused  to  sign  the  same 
If  it  would  have  any  ^ect  on  his  claim  fop 
damages  against  said  defendants^  and  so  told 
said  agent 

Plaintiff  in  his  r^ly  to  the  answer  of  de- 
fendants to  the  second  canse  of  action  denies 
all  and  singular  each  and  every  allegation 
and  statement  of  new  matter  therein  con- 
tained. 

Upon  the  conclusion  of  the  evidence  de- 
fendants moved  the  court  to  s^ratdy  direct 
a  verdict  In  fiivor  of  the  defendants,  and 
each  of  them,  on  the  first  and  second  causes 
ct  action  alleged  in  plaintUFs  petition,  for 
tlu  reason  that  under  the  evidence  and  plead- 
ings herein  it  appears  that  plaintiff  herein 
la  not  entitled  to  recover  on  said  first  and 
second  causes  of  action,  which  motion  was 
overruled  and  duly  excepted  to. 

Theretvon  the  defendairts  moved  the  court 
to  direct  a  verdict  in  favw  (tf  the  defendants 
OQ  the  second  cause  of  action  alleged  In 
plalntifTs  petition,  for  the  reason  that  un- 
der the  evidence  and  pleadings  herein  the 
plaintiff,  George  D.  White,  Is  not  entlOed  to 
recover  against  said  defendants,  whidi  mo- 
tion was  overmled  and  duly  excepted  to. 

[1]  The  evidence  In  this  case  Is  rary  volo- 
mlnooB.  and  we  have  carefully  examined  the 
same,  and,  from  tbe  view  which  vre  take  of 
the  cause,  we  deem  It  nnneoessary  to  set  out 
the  evidence.  If  it  be  admitted  that  the  de- 
fendants were  liable  to  the  plaintiff  by  rea- 
son of  negligence  for  the  Injuries  which  he 
reoeired  m  the  Bth  day  of  8n>tember,  1014, 
as  sTOrred  in  his  first  cause  of  actloa,  we 
are  of  the  opinion  that  the  written  compro- 
mise and  settlement  entered  Into  by  the 
plaintiff  with  the  defeodanta  was  a  complete 
answer  thereto,  unless  it  appears  that  said 
written  settlement  was  obtained  by  fraud 
and  without  consideration.  Having  executed 
the  agreement  of  settlenent  and  ecxnpromlse. 
as  to  whlfdi  Oun  Is  no  dispute,  Oie  boiden 
was  vjpon  the  plaintiff  in  order  to  escape  the 
effect  of  such  compromise  and  settlement  to 
show  by  a  prepdnder^ce  of  Qi^  evldrace  tbAt 
the  same  was  obtained  by  fraud  and  mls- 
representationa  and  was  witbont  consldera- 
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Upn  4m  tbe  part  of  def«idaiiti ;  and  t^ilji  bur- 
den, we  think,  he  has  railed  to  dischai^  es- 
pecially In  view  of  the  tact  of  his  Btatement 
In  the  said  writing  fliat  prior  to  signing  and 
sealing  the  same  the  plaintiff  had  fall  in- 
formation himself  of  its  coirtents,  and  ex- 
ecuted it  with  full  knowledge  thereof. 

In  St  L.  &  S.  F.  B.  B.  Oa  V.  Broner,  sn- 
pra,  162  Pac  1103,  tbla  court.  In  the  i^Uabos. 
say: 

"Where  the  execution  of  a  written  Instrnment 
it  admitted,  but  want  of  consideration  therefor 
pleaded,  the  burden  Ib  npoa  the  party  execating 
the  instrament  to  prove  by  a  preponderance  ot 
the  evidence  the  want  of  conBideration." 

In  BaU  V.  Whiter  150  Pac  801,  U  is  bald 
In  the  t<mOk  and  Ifth  pazagiaphs  (tf  tlie 
syllabos: 

"It  may  be  laid  down  as  a  general  rale  that 
there  is  safficient  conaideration  for  a  promiae 
made  in  writing,  if  there  ie  any  benefit  to  the 
promleor,  or  any  lOM  or  detriment  to  the  prom- 
uee.  It  is  not  necewary  that  a  benefit  uoold 
accrue  to  the  person  making  the  promiee. 

"Where  the  execution  of  a  written  instrnment 
to  admitted^  bnt  want  of  oouldmtion  tfaareCor 
pleaded,  the  bnrden  la  upon  th«  party  execotlsg 
the  inatnunent  to  prove  by  a  prep(mderance  of 
the  evidence  the  want  of  oonsideratioo." 

In  the  case  of  Forbs  v.  St  Louis,  I.  M.  & 
S.  By.  Co.,  lOT  Mo.  App.  «61,  82  S.  W.  562, 
In  wUch  the  contract  >B  almost  identical  with 
the  contract  in  titie  instant  case,  it  is  held: 

"In  order  to  support  an  agreement  a  legal  codp 
sideration  Is  requisite,  but  it  Is  not  essential 
that  the  consideration  should  be  adequate  in  val- 
nck  An  ecu>loy6  who  had  been  injured  executed 
a  release  of  his  right  to  sue  for  damages  'for  and 
in  consideration  of  the  re-employment*  of  the 
serrant  'for  such  time  only  as  may  be  satisfac- 
tory to'  the  employer.  EM  that,  though  agree- 
meot  to  re-employ  wu  vague  and  indefinite  in 
duration,  it  conatitated  a  snfBcient  comrideratloii 
for  the  release." 

In  tlie  body  ot  the  oi^nlon  the  ooort  say* 
reply  platutiff  admitted  the  execution  of 
the  release,  but.  to  evade  its  1^1  effect,  charged 
it  was  wholly  wlthont  consideration,  and  there- 
fore not  binding  upon  him.  It  aioeared  from 
the  testimony  that  the  acddent  occurred  about 
midnight,  and  he  lost  2%  nights'  wages,  for 
which  he  had  been  receiving  the  rate  of  $40  per 
month,  In  consequence  of  bia  Injuries,  but  resum- 
ed work  on  the  night  of  the  23d,  and  was  dis- 
charged April  26Ui.  While,  as  a  general  rule,  in 
order  to  support  an  agreement,  a  legal  consider- 
ation is  requisite,  it  is  not  essential  to  the  valid- 
ity of  a  contract  that  the  consideration  therefor 
diould  be  adequate  in  valne^  A  valuable  conald' 
eratioD.  although  small,  or  even  nominal,  in  ab- 
scQCG  of  fraud.  Is  enough  to  support  the  agree- 
ment entered  Into  uiwd  the  faith  of  it.  Beach, 
Contracts,  vol.  1.  par.  6.  To  quote  from  the 
Mrly  case  of  Marks  v.  Bank.  8  Mo.  816:  'It  is 
unnecessary  that  the  condderation  should  be  ade- 
quate in  point  of  actual  value;  the  law  having 
no  means  to  decide  upon  this  matter.  If  the 
least  benefit  or  advantage  be  received  by  the 
promisor  from  the  promlaae  or  a  third  pmoa,  or 
u  the  promisee  snstain  any— tiie  least— injury  or 
detriment,  it  will  omstltute  a  sufficient  ecoisld- 
eration  to  render  the  agreement  valid'— the  rea- 
son for  such  doctrine  being  that  it  la  the  policy 
of  the  law  not  to  weigh  the  qnaatnn  of  consider- 
atlMi,  hut  refrain  bom  interference  with  the 
freedom  of  contract,  suffer  the  parties  to  freely 
exercise  their  judgment  and  will  in  ooasiuomat* 
i^  agi^ments  and  determine  for  themselves  the 
bsaeflts  derlTsd  firom  tbair  bargains.  6  Am.  ft 


Bag.  Eney.  of  Law  (2d  Ed.)  j»j  694,  par.  .5.  In 
the  languAg^  of  a  tribhnal  of  another  state, 
adopted  in  Blaine  v.  Knapp,  140  Mo.  loc  eit 
251,  41  S.  W.  787  [7891:  'Courts  of  law  must 
allow  parties  to  make  tMr  own  contracts,  and 
can  enforce  only  such  as  they  actually  make. 
Whether  the  contract  Is  wise  or  unwise,  reason- 
able, or  unreasonable,  is  ordinarily  an  immate- 
rial inqolry.*  Neither  bad  faith  nor  dnress  la 
obtaining  the  release  were  attributed  to  defend- 
ant, but  Jt  waa  executed  by  plaintiff  of  his  own 
volition,  comprehending  that  it  relieved  the  de* 
fendant  of  liability,  but  actuated  on  his  part  by 
the  desire  to  secure  re-employment,  and  the  caoae 
of  his  discharge  shortly  ensuing  was  independent 
of  and  disconnected  from  the  casualty.  The  re- 
employment of  appellant  though  vague  and  in- 
dennite  in  duration,  constituted  a  suffieieat  con- 
sideration for  the  discharge  of  defendant  frmn 
Uability,  if  any  ndstad,  an^  es  presrabed  in  this 
proceeoliig,  the  release  oonmmts  plalntlfF  as  an 
impassable  barrier  to  the  maintenance  of  this 
action,  and  the  Judgment  is  affirmed." 

While  the  authorities  are  in  conflict  upon 
the  qnestlon  of  consideration  herein  involved, 
we  think  that  the  weight  of  authority  is  as 
concloded  by  as,  that  a  eufficlent  considera- 
tion Is  shown  for  the  execution  of  the  re- 
lease which  is  pleaded  as  a  bar  to  the  first 
cause  of  action.  84  Cyc.  1052-1054;  Qnebe 
v.  G.,  C.  ft  S.  F.  B.  B.  Co.  {Tex.  Civ.  App.) 
77  S.  W.  442 ;  Penn.  Co.  v.  Dolan.  6  Ind.  App. 
100.  32  N.  E.  802,  61  Am.  St  Bep.  289;  Ghas. 
U  Smith  V.  St  Paul  ft  Duluth  B,  a  Co,  60 
Minn.  330,  62  N.  W.  392;  Thomas  Hobbs  v. 
Brush  Elect  Lt  Co.,  75  Mich.  650,  42  N.  W. 
965;  J.  T.  CarroU  v.  M.,  K.  ft  T.  fi.  B.  Co.,  30 
Tex.  dlv,  App.  1,  69  S.  W.  1004 ;  Forbs  v.  St. 
L..  I.  M.  ft  S.  B.  Co.,  lOT  Mo.  App.  661,  82 
S.  W.  562 ;  a.,  0.  ft  S.  F.  By.  Co.  v.  C.  A. 
Winter,  88  Tex.  Civ.  App.  8,  85  S.  W.  477. 

[2,  8]  The  plea  that  the  execution  of  said 
release  on  the  part  of  the  plaintiff  .was  ob- 
tained through  fraud  on  the  part  of  the 
agent  of  the  defendant  we  think,  la  not  sup- 
ported by  the  evidence.  Besides,  to  sustain 
by  the  evidence  offered  the  allegations  of 
fraud  would  be  to  permit  the  terms  ot  an 
unambiguous  written  instrument  changed  by 
parol  evidence.  Again,  the  basis  of  said 
fraud  charged,  being  the  promise  of  the 
agent  in  regard  to  future  action  as  to  pay- 
ment to  plaintiff  for  lost  time,  does  not  sup- 
port the  allegations  of  fraud. 

In  20  Cya  20,  the  rule  Is  laid  down  as 
foIUnra: 

"As  a  general  rule,  false  representations  upon 
which  fraud  may  be  predicated  must  be  of  exist- 
ing facts,  or  facts  which  previously  existed,  and 
cannot  consist  of  mere  promises  or  conjectures  as 
to  fobire  acts  or  events,  although  such  promises 
are  subsequently  broken,  unless  the  promise  In- 
cludes a  misrepresentation  of  existing  facts,  or 
the  statement  is  as  to  some  matter  peculiarly 
within  the  speaker's  knowledge,  and  he  makeii 
the  statement  aa  a  &et" 

In  St  L.  ft  S.  F.  B.  B.  Co.  t.  Broner.  snpra, 

In  the  opinion,  this  court  say: 

"The  rule  Is  well  settled  that  fraud  is  never 
presumed,  and  that,  where  a  written  .contract  Is 
attacked  on  that  ground,  the  contract  will  be 
ni^wld,  unless  the  aUegations  of  fraud  are  estab- 
Inhed  by  dear  and  eonvinoing  avidsBca." 
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In  the  absence  of  fiand,  adeqnacr  of  the 
consideration,  we  do  not  tUnfc,  can  be  In- 
quired  into  npon  the  groand  that  oonuwtcNQt 
persons  m&y  make  contracts  for  way  lawful 
consideration  that  they  desire. 

[4, 1]  Hie  second  caose  of  action  Is  predi- 
cated npon  a  defective  brake,  and  we  are  of 
the  opinion  that  there  is  no  evidence  what- 
ever to  sustain  the  contention  of  such  defec- 
tire  apparatus.  Before  the  defendant  can  be 
held  to  be  liable  on  the  second  cause  of  ac- 
tion, it  must  be  shown  by  a  preponderance  of 
the  evidence  that  the  def^dant  was  negli- 
gent, and  that  the  negligence  averred  In  said 
second  cause  of  action  was  the  proximate 
cause  of  the  Injuries  received.  P}alntUf 
himself  testified  that  he  did  not  know  of 
his  own  knowledge  that  there  was  anything 
the  matt^  with  the  brake  that  night,  ex- 
cept what  he  thought  ought  to  have  been  the 
result  of  the  use  by  him  of  same,  and,  when 
to  this  evidence  Is  coupled  the  evidence  of  the 
defendants,  it  Is  conclusively  shown  that 
there  was  no  defect  whatever  In  the  brake, 
and  therefore  there  was  a  total  failure  on  the 
part  of  the  plaintiff  to  show  any  actionable 
neCllgence  on  the  part  of  the  defendants,  bm 
averred  In  his  second  cause  of  action. 

^niat.  to  entitle  plaintiff  to  recover  upon 
said  second  cause  of  action,  Vie  burden  was 
upon  him  to  prove  the  negligence  as  averred 
In  uaid  second  cause  of  action  by  a  prepon- 
derance of  the  evidence,  is  so  well  establiah- 
ed  aa  to  not  require  support  by  dtatlm  of 
authorities.  This  burden  of  pnot  the  plain- 
tiff has  failed  to  discharge. 

We  are  of  the  oplidon  that  the  motions  of 
the  defendants  for  a  directed  verdict  on  the 
first  cause  of  action  and  for  a  directed  ver^ 
diet  on  the  second  cause  of  action  were  each 
well  founded  and  should  have  been  sus- 
tained, and  that  In  overruling  said  motions 
the  court  committed  reversible  error. 

From  the  conclusions  that  we  have  reach- 
ed In  this  case  it  Is  unnecessary  to  review 
any  other  of  the  many  errors  assigned. 

This  cause  should  be  reversed  and  re- 
manded, with  Instructions  to  the  trial  court 
to  enter  Judgment  for  the  defendants  and 
each  of  them  upon  each  cause  of  action  set 
up  In  plaintiff's  petition. 

PBia  OURIAM.   AOopteA  In  irtMdew 

On  Rehearing. 

PER  CUHIAM.  [•]  Upon  rehearing  the 
Supreme  Court  approves  the  opinion  prepare 
ed  by  the  Supreme  Court  Comoilsslon  upon 
the  first  cause  of  action,  and  orders  Judgment 
entered  pursuant  to  the  recommendatt(Si 
therein  contained. 

As  to  the  second  cause  of  action,  a  more 
thorough  examination  of  the  record  convinces 
the  court  that  there  was  sufficient  evidence 
adduced  at  the  trial  to  carry  the  case  to  the  | 
Jury  upm  the  question  of  primary  negligence  I 


of  the  company  and  whether  tibe  negligence 
averred  and  proved  was  the  proximate  cause 
of  the  Injuries  received  by  the  plaintiff. 
This  portion  of  the  opinion  prepared  by  the 
commission  is  therefore  disapproved  by  the 
court  The  Judgment  of  the  trial  court,  how* 
ever,  as  to  this  cause  of  action  must  also  be 
reversed,  and  the  cause  remanded  for  a  new 
trial,  for  the  reason  that,  the  Jury  returned 
a  general  verdict  In  favor  of  the  plaintiff 
upon  both  causes  of  action  in  the  lump  sum 
of  $1,687.50;  hence  we  are  unable  to  ascer- 
tain from  the  record  before  us  the  amount  of 
recovery  Che  plaintiff  is  oitltled  to  ufitm  hla 
second  cause  of  action. 

It  Is  tiierefore  ordered  that  the  Judgmeot 
of  the  court  below  shall  be  reversed,  and  the 
cause  remanded  for  the  rendition  of  Jndg^ 
meat  In  favor  of  the  d^endants  upon  the 
first  cause  of  action,  and  for  a  new  trial  at 
to  tb^  second. 


PAHLKA  V.  CHICAGO.  R.  L  ft  P.  RT.  CO. 

(No.  75O20  . 
(Supreme'  Ooort  of  Oklahoma.  Uttr.  28,  1910.) 

•  /BpUabua  »y  the  Court.) 

1.  Ap?bax  aito  Ebaoa  «=»63o<3)-^Racosn— 
DEFEcra— Dismissal. 

The  fact  that  a  case-made  does  not  show 
tbat  it-  COD  tains  all  of  the  evidence  Is  not  neces- 
sarily .ground  for  ths  'diaoiissal  of  an  appeal, 
where  a  consideratloD  of  all  of  the  evidmcs  is 
not  necessary  to  e  determinatiim  of  the  que^ 
dons  raised  upon  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2779,  2829;  Dec.  Dig.  «a» 
636(3).] 

2.  Appkai.  and  Bbsob  «s»697(:0-fiBCou>— 
Case  -Made— Recitals. 

Where  the  case-made  lias  a  recital  that  tt 
contains  all  of  the  evidence,  the  poBitim  of  such 
redtal  in  the  eawe-mitde  is  ImmateriaL 

[Bd.  Note.— For  other  cases,  see  AjmmiI  and 
Error,  Ont  Dig.  ||  2918,  2919,  ^mTlioo. 
Dig.  «»687(l).r 

8.  Appeal  and  Ebbob  4=»562  —  BxcfffiD  — 

Case- Made— CoMTSNts. 
Where  an  exhibit  to  the  evidence  is  too 
bulky  or  cumbersome  to  be  incorporated  In  a 
case-made^  or  is  otherwise  Inca^ble  or  Imprac- 
ticable of  b^sg  incorporated  uerein,  and  the 
caee-made  contuns  a  description  of  the  exhibit 
Buffident  to  enable  this  court  to  determine  the 
evidentiary  value  of  the  exhibit,  it  will  not  be 
held  that  the  case-made  does  not  contain  all  of 
the  evidence,  on  account  of  the  omission  of  such 
exhibit  from  the  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  U  2485-^499;  Dig. 
<S=>562.) 

4.  Appeal  akd  Bbbob  «9«t8W,  688(9  — 
Recobd  —  Gabb-Hadb  —  iHOOBFOBAixoir  or 

^EVIDBROK. 

.Where  a  case-made  contains  an  orderly  and 
sequential  recital  of  the  proceedii^  in  a  cause, 
togethOT  with  a  i^edfie  redtal  that  it  eoBtsins 
all  of  the  evidence,  fidlowed  by  the  prapar  cer- 
tificate of  the  trial  Judge,  attested  bj  the 
clerk;  and  appellee,  after  notice  of  tbe  settle- 
ment of  the  case-made,  makes  no  suggestions  of 
amendments  thereto,  the  case-made  will  be  takw 
as  true  and  containhw  a  full  record  of  the  ease 
autBci«it  to  present  the  questions  raised  on 
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peal,  the  record  not  coataming '  its  own  mate- 
rial impeachment;  and  where,  under  sudi  cir- 
ciuDBtances,  the  caee-made  npod  its  filce  shows 
that  exhibits  are  omitted,  this  court  will  permit 
the  correction  of  such  case-made  bo  as  to  supply 
such  omiasi<ai;  and  when  such  (miitted  exhibits 
are  supplied  by  such  a  correction,  under  a  prop- 
er certificate  of  title  trial  judge,  attested  by  the 
clerk,  and  the  opposing  party  has  pointed  out  no 
other  deficiency  in  the  case  and  no  other  ma- 
terial deficiency  appears,  the  case-made,  in  view 
of  the  original  recital  that  it  contains  all  of 
the  evidence  considered  in  conjunction  with  the 
amendment,  will  be .  held  to  auffidently  show 
that  it  contains  all  of  ttie  evidence. 

pSd.  Note.— For  other  cases,  see  Appeal  and 
VSxxvt,  Cmt  Dig.  ||  2818,  2854;  Dea  Dig. 
«»66S(S).  60809.] 

fi.  Appeal  akp  S^bob  «cs»10(Hli;8),  lOOAO^)— 
BiTiEW— QuEmoirs  or  Fact. 

Where  a  verdict  cannot  be  Justified  upon 
any  hypothesis  presented  by  the  evidence,  it 
wul  not  b«  allowed  to  stand;  and,  onder  this 
rale  and  section  B083.  Revimd  Iaws  of  1910, 
where,  in  a  suit  for  injury  to  property,  a  ver- 
dict is  favorable  to  plaintiff  upon  the  Question 
of  the  general  liability,  but  assesses  the  dam- 
ages of  plaintifl  at  the  nominal  sum  ot  $1  and 
costs,  when  the  evidence  reasonably  supports  the 
general  finding  in  &vot  of  plaintiff,  and  all  of 
the  evidence  upon  the  measure  of  his  damages 
shows  the  same  to  be  in  an  exceedingly  larger 
sum  than  $1,  and  the  assessment  ot  the  damages 
at  $1  is  not  supported  by  any  of  the  evidence, 
the  verdict  and  judgment  thereupon  should  he 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  »  3934,  3944.  3946;  Dec. 
Die.  «=slO01(3),  10(Ma).] 

6.  Watebs  aud  Waxis  Ooubsis  ^179(4)  — 
INJUBIEB  BT  FZiOWAOB  —  AonoNB  —  Dau- 
Aflsa. 

Record  examined,  and  Md  that  there  was 
•rror  in  the  asaesment  «t  damages, 

[Ed.  Nota— For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  H  WO,  268;  Dec. 
Dig.  «=>17&(4).l 

7.  Appeal  and  Sbbob  «s»1068(2)— Rbtikw— 

PbEJUDICIAL  EiTECT  OE  EBBOB  —  InSTBUO- 
T20N8. 

Where  a.  verdict  of  a  jun  is  favorable  to 
plaintiff  opon  the  auesticm  of  general  liability 
of  defendant  to  plaintiff,  as  distinguished  from 
the  measure  of  the  liability,  error  in  instructions 
upon  the  question  of  general  liability,  not  aSect- 
ing  the  measure  thereof,  may  not  be  preaentei 
by  such  plaintiff  on  appeal,  except  in  so  far  as 
•nch  erroneoos  instructions  niay  have  tended 
to  confuse  the  Issues  in  the  minds  of  the  jury. 
Erroneous  instructions  examined,  and  ktM  to 
have  had  sudi  confusing  result. 

{Bid.  Note.— For  other  cases,  ses  Appeal  and 
Error,  Cent.  Ettg.  J  £226:  Dec.  Dig.  «=»10^(2); 
Trial,  Cent  Dig.  U  825,  526.] 

8.  WATEB8  AND  WaTEB  CoUBSES  4S»171(2)  — 
INJUBIES  FBOU  .FLOVAOE  —  XjIA^IUTZ  — - 

Act  or  God. 
A  railroad  company,  In  the  construction  of 
a  bridge  across  a  stream  and  roadbed  embank- 
ments across  adjacent  bottom  lands,  must  r^ard 
the  known  flood  conditions  of  the  stream,  evoi 
though  such  conditions  include  extraorainary 
flood;  and  an  act  of  God,  such  as  an  unprece- 
dented rainfall  and  resulting  flood,  which  will 
excuse  frtHn  liability,  must  not  only  be  the 
proximate  cause  of  the  loss,  but  it  must  be  the 
sole  cause.  If  the  Injury  is  caused  by  an  act 
of  God,  commingled  with  the  negligence  of  the 
defendant,  as  an  efficient  and  concurrent  cause, 
and  the  injury  would  not  have  occurred  except 


for  such  negligence,  the  railroad  company  will  b« 

liable. 

[Ed.  Note.— Fw  other  eaBe%  ms  Waten  and 
Water  Courses,  Cent.  D4g.  |  218;  Dec.  D4g. 
«=»171(2).] 

9.  WaTEBS  AN-D  WaTEB  COUBSEB  4S9l71(l)— 
INJUBIBS   PBOIC  FlqWAOE— JUSTIEIOATIOK — 

Conqbessional  Grakt. 
In  a  suit  (or  dAnages  resulting  from  over- 
flow <rf  lands,  caused  by  negligent  conatructiou 
and  maintenance  of  a  railroad  bridge  and  em* 
bankment,  a  congressional  grant  of  franchise 
and  rifcht  ot  way,  to  construct  and  maintain 
such  railroad,  bridge,  and  embankment,  does 
not,  by  implication,  grant  immunity  from  the 
results  of  negligence  in  the  construction  and 
maintenance  Uiereof,  and  thereby  flooding  ad- 
jacent lands  with  the  overflow  waters  of  a 
stream;  it  not  anieazint  that  tbm  l»  granted 
any  flood  right  to  sodi  lands. 

[Ed.  Note^For  other  cases,  see  Waters  and 

Water  Conraes,  Cent  Dig.  H  216.  217,  221.  222; 
Dec  Dig.  ^iTia)-] 

10.  AonoN  «sft5S<2}— IiTJUEiBa  raoM  Flow- 
AOB— "Pebuanshi"— Suocessivb  Caubbb  or 

Action. 

In  a  suit  for  damages  resulting  from  a  neg- 
ligent condition  in  the  construction  and  mainte- 
nance of  a  railroad  bridge  and  embankment 
even  though  such  structures  be  permanent  in 
their  nature,  such  negligent  condition  will  not 
be  held  "permanent"  if  it  is  abatable  by  an 
expenditure  of  either  labor  or  money  and  the 
abatement  ot  such  causal  negligent  condition 
is  consistent  with  the  rightful  use  and  mainte- 
nance of  the  structures ;  and  a  cause  of  action 
for  damages,  occasicmed  by  negligence  in  a 
structure  not  permanent  under  this  rule,  arises 
at  the  time  ot  the  actual  injury,  and  successlvs 
actions  may  be  maintained  for  successive  in- 
juries in  such  a  case. 

[Ed.  Note.— Fot  other  cases,  see  Action,  Cent 
Dig.  Sfi  566-592;  Dec.  Dig.  <^53(2). 

For  other  definitions,  see  Words  and  nkrases, 
First  and  Second  Series,  Permanent] 

11.  Vendov  and  Pubchahtb  ^3218— AonoRS 
roB  Ihjitbt  to  Land— Aoobuai.. 

In  cases  of  injury  from  negligence  in  a  per- 
manent structure,  where  actual  injury  is  not 
the  obvious  or  necessary  result  assuming  the 
continuance  or  recurrence  of  ordinary  condi- 
tions, the  cause  of  action  rises  at  the  time  of  ac- 
tual injury,  and  not  at  the  time  of  the  erection 
of  the  stnustore;.  and,  in  cases  of  injury  from 
permanent  cause,  where,  assuming  the  continu- 
ance or  recurrence  of  ordinary  conditions,  the 
injury  is  the  obvious  or  necessary  result,  the 
cause  of  action  arises  at  the  time  of  the  crea- 
tion of  the  cause,  via.  the  erection  of  the  negU* 
gent  structure. 

[Ed.  Note.— For  other  caaoa,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  406;  Dec.  Dig.  «ss>21&] 

Commlsslonera'  OplnltHi,  Division  No.  S. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Qeo.  W.  Clark.  Judge. 

Action  by  Charles  W.  Pahlka  against  the 
Chicago,  Rock  Island  ft  Pacific  Railway  Com- 
pany.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded. 

J.  S.  Jenkins  and  J.  Will  Laws,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  B.  J. 
Roberts,  C.  O.  Blake,  and  W.  H.  Moore,  all  of 
El  Beno,  and  K.  W.  Shartel  and  Blake  ft 
Boys,  all  of  Oklahoma  dty,  for  defendant  in 
error. 
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JOHNSON,  a  upon  Aagast  81.  1014,  in 
the  district  court  of  Oklahoma  county, 
Charles  W.  Pahlka,  plaintiff  In  error,  saed 
defendant  In  error,  the  Chicago,  Rock  Island 
&  Pacific  Ballway  Company,  a  corporation, 
for  $4,fi85,  damages  to  property  caused  by 
flood  waters  of  the  South  Canadian  river, 
and  alleged  to  have  resulted  from  the  negli- 
gent construction  and  maintenance  of  a  cer- 
tain bridge  and  embankments  of  defendant. 

The  physical  situation  involved  Is  as  fol- 
lows, to  wit:  The  farm  of  plaintiff  lay  be- 
tween the  prongs  of  a  horseshoe  bend  In  the 
South  Canadian  river,  the  bend  or  hump  of 
the  shoe  extending  northward,  and  the  prongs 
of  the  shoe  In  southemly  directions,  the  east 
prong  taking  a  slightly  southeastemly  course. 
In  other  wcMrds,  the  river,  running  east,  at 
a  point  Just  west  of  the  farm,  turns  north- 
ward, then,  at  a  point  northwest  of  the  farm 
swings  Into  an  east  by  northeast  curve  to  a 
point  a  little  northeast  of  the  farm,  where 
the  river  turns  into  a  southeastward  course 
to  a  point  almost  east  of  the  point  of  the 
first  northward  head  above  mentioned,  from 
which  last  point  it  then  continues  east 
High  lands  on  the  south  face  the  opening  of 
the  horseshoe  bend  of  the  river.  PlalntUTs 
farm  lies  between  the  first  point  of  deviation 
from  the  eastward  course  and  the  last-men- 
tioned point  of  return  to  tlie  directly  «ist- 
ward  coone,  or  between  the  ends  of  the  east 
and  west  prongs  of  the  horseshoe  bend  de- 
scribed. The  railroad  of  defendant  extends 
almost  dlrecOy  norOk  and  aonth,  opposite  the 
eastern  line  of  plabittfPs  land,  d^nsing  the 
eastern  prong  of  ttie  horeesboe  bend  la  the 
river  at  a  point  just  northeast  of  the  land  in 
Qnestlon,  At  this  eronlng  point  is  the  rail- 
road bridge  in  questlai ;  and,  oa  tbe  tqtper 
or  west  side  of  the  r^t  at  way,  extending 
away  from  eatih  end  of  the  bridge,  there'  is  a 
long  embankment  or  dike,  erected  for  the 
purpose  of  protecting  the  railroad  right  of 
way  from  the  waters  of  the  river  in  times  of 
flood.  The  result  of  this  situation  Is  that, 
in  times  of  extraordinary  flood,  such  as  the 
one  involved,  the  openings  at  the  bridge  of 
defendant  are  not  sufficient  to  carry  away 
the  flood  waters  of  the  river;  that  these 
flood  waters  accumulate  above  the  embank- 
ments, above  described,  and  overflow  the 
lands  in  the  horseshoe  bend,  Including  the 
farm  of  plaintiff. 

In  May,  1914,  there  was  an  extraordinary 
flood  in  the  South  Canadian  river.  At  a 
point  west  of  the  farm  of  plaintiff,  and  at  a 
point  about  at  the  beginning  of  the  west 
prong  of  the  horseshoe  bend  of  the  river, 
a  stream  of  overflow  water  broke  over  the 
river  bank  and  ran  down  towards  the  south 
end  of  the  embankment  of  defendant,  cross- 
ing one  comer  of  plaintiffs  farm  (covering 
in  its  course  about  4  or  0  acres  of  plaintiff's 
land),  'nils  overflow  water,  striUng  de- 
fendant's embankment,  was  backed  up  and 
formed  Into  a  lake  some  five  or  alz  feet  deesti 


extending  bade  over  all  of  the  lands  of  plain- 
tiff, washing  plaintiff's  dwelling  bouse  and 
bam  from  their  foundations,  seriously  dam- 
aging both  houses,  the  furniture  in  the  dwell- 
ing and  com  In  the  crib,  killing  182  chickens 
belonging  to  plaintiff,  destroying  the  follow- 
ing crops  of  plaintiff,  to  wit:  Six  acres  of 
alfalfa,  66  acres  of  growing  wheat,  and  76 
acres  of  com,  and  leaving  a  thick  deposit  of 
sand  over  about  two-thirds  of  the  land  upon 
which  these  crops  stood,  and  the  other  land 
of  plaintiff.  Plaintiff  owned  ISO  acres  of  the 
land,  and  was  renting  76  acres  more  of  it 
Plaintiff  sued  for  the  damages  to  his  house, 
furniture,  bam,  com  in  crib,  chickens,  crops, 
and  land  owned  by  him. 

In  addition  to  setting  forth  the  flooding  of 
Ills  land  and  the  damages,  as  above  mention- 
ed, plaintiff  alleged  that  the  said  bridge  and 
embankments  of  defendant  were  negligently 
constructed,  In  that  no  opening  was  provid- 
ed therein  of  sufficient  size  to  carry  off  the 
flood  waters  of  the  river,  and  that  the  said 
embankments  and  bridge  were  so  constracted 
as  to  form  a  dam  and  obstruct  the  flood  wa- 
ters of  the  river;  that  such  n^ligence  caused 
said  flood  waters  to  overflow  lils  lands  and 
resulted  In  the  damages  sued  for  by  him; 
and  that  socb  negligence,  as  such  cauae  of 
his  damages,  was  aosc^tlble  of  remedy  <x 
abatement  by  lengthoili^  the  bridge,  ronov- 
ing  said  dike,  and  making  openings  In  the 
embankment  so  as  to  permit  the  passage  of 
the  waters. 

Defendant  pleaded  a  general  dffllal;  that 
the  said  bridge  and  embamanents  were  con- 
stracted in  a  worimanHke  and  carefal  man- 
ner and  without  n^Ugenoe;  that  orlfl^U^  the 
railroad  and  appurtenances,  along  the  route 
in  question,  was  oonstmcted  by  the  Gblcago, 
Kansas  &  Xebraeka  BaHway  0«iq>any,  un- 
der a  grant  to  it  of  franchise  and  right  of 
way  by  an  act  of  the  Congress  of  the  United 
States;  that  after  the  constmctkn  tberec^ 
defendant  purchased  such  railroad  and  uppia- 
tenances  from  the  said  grantee  In  smfh  fran- 
chise; that,  after  sucb  pnrdiaae  and  con- 
stractlon,  defendant  constructed  a  new 
bridge  and  grade  or  dump  of  more  sabstan< 
tlal  and  durable  substances  and  materials 
than  used  by  its  grantor  in  the  old  bridge; 
that  the  said  bridge  and  embankments  were 
carefully  and  skillfully  constracted  by  de- 
fendant and  its  said  grantor,  and  that  in 
such  construction  defendant  and  Its  grantor 
did  no  more  than  was  necessary  for  the  pur- 
poses for  which  such  construction  was  de- 
signed and  as  contemplated  by  said  act  of 
Congress;  and  that  after  such  construction 
said  cantor  and  defendant  maintained  and 
used  said  railroad  and  embankmoit  without 
negligence  and  for  the  purposes  contemplated 
and  expressed  in  such  act  of  Congress,  and 
In  accord  therewith. 

It  apprnta  from  ttie  pleadings  and  evldenc* 
that  in  about  tiiB  year  1904,  a  flood  and  over- 
flow, similar  to  ttie  (me  In  1814,  occurred 
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whldi  tfaabdd  ont  the  bridge  AsA  fembank- 
ments  originally  constructed  by  the  Chicago, 
Kansas  &  Nebraska  Railway  Company,  as  a 
result  of  which  the  bridge  and  embankments 
In  controversy  were  constmcted  by  the  de- 
fendant,  the  giving  way  of  the  embankments 
In  the  flood  of  1904  permitting  the  waters  to 
pass  on,  and  thus  not  causing  the  same  In- 
juries to  nearby  lands,  appearing  to  have 
resulted  from  the  1914  flood. 

Plalntur  acqolred  bis  lands  In  the  year 
1913  and  more  than  two  years  after  the  con- 
stmctlon  ol  the  brUIge  and  onbankments,  as 
th»y  existed  at  the  time  of  the  1914  flood. 

<nie  case  was  tried  to  a  Jury,  which  re- 
tamed  a  general  verdict  In  terror  of  plalnttff, 
assessing  bis  damages  at  91  and  costs.  Judg- 
ment was  rendered  accordingly,  plalntfCTs 
motion  fw  a  new  trial  overmled,  and  plain- 
tiff appeals. 

Among  other  aaslgnmmts  of  error,  it  Is 
contended  by  plaintlflF  in  error:  (1)  That  the 
vwdlct  and  answers  of  the  jtiiy  to  the  spe- 
cial Interrogatories  were  contrary  to  the  law 
and  the  evidence,  and  not  supported  by  any 
of  the  evidence,  and  that  ttie  Jury  erred  In 
the  assessment  ot  the  damages ;  (Zi  that  the 
lower  court  erred  In  giving  certain  instruc- 
tions and  In  refnslng  certain  requested  In- 
structions ;  and  (3)  that  the  court  erred  In 
instructing  upon  Uie  theory  of  the  defend- 
ant and  not  Instmctlng  upon  the  theory  of 
plainUff. 

I>efendant  in  error,  In  its  brief  on  the  mer- 
its, submits  a  motion  to  dismiss  the  appeal 
upon  the  ground  that  the  case-made  does  not 
contain  a  recitation  that  it  contains  all  of 
the  evidence,  and  points  out  evidence  not 
contained  by  the  case-made,  namely,  Exhibits 
1  and  2,  and  objects  to  a  consideration  of 
the  qnestlons  raised  on  accomit  of  sach  al- 
leged defects  in  the  record. 

[1]  The  fact  that  the  case-made  does  not 
contain  all  of  the  evidence  is  not  necessarily 
ground  for  the  dismissal  of  the  aH>eal.  Sec- 
tion 5241  of  Revised  Laws  1910  spedflcally 
authorizes  the  making  of  a  case,  which  may 
contain  only  so  much  of  the  evidence  as  Is 
necessary  to  present  questions  proposed  on 
appeal,  or  none  of  the  evidence  If  it  Is  un- 
necessary to  a  consideration  of  propositions 
advanced;  and  section  6243  spedflcally  pro- 
vides that  the  appeal  ahall  not  be  dlsmliraed, 
even  when  the  evidence  is  stated  In  a  manner 
Insufficient  for  the  purposes  for  which  the 
case  is  made  until  an  importunity  la  given  to : 
correct  the  defldency.  See  c^inlon  of  this 
ooort  in  cause  No.  7694,  St  Louis  A  San 
Vrancisoo  BaOroad  Oo.  v.  Tallafeno,  160 
^c.  619,  not  yet  officially  reported. 

However,  In  this  case,  In  order  to  deter- 
mine the  pn^xniticms  presented,  a  considera- 
tion of  the  evidenoe  Is  essential;  and  It, 
therefWe.  becomes  necessary  to  determine 
the  soffldoicy  of  the  case-made,  as  showing 
the  evidence. 

[2-4]  While  Um  casft-made  does  liot  contain 


a  redtatltMi  of  its  contents  qpon  one  fbrmal 
recital  sheet,  immediately  preceding  the  offi- 
cial certificate,  as  is  the  customary  practice, 
yet  It  does  contain  a  formal,  orderly,  sequen- 
tial redtal  of  the  case  in  the  lower  court,  In- 
dudlng  the  evidence,  and,  as  conforming  to 
the  statutory  rules  of  pleading  (section  4787, 
Revised  Laws  1910),  In  fact  shows.  In  ordi- 
nary and  0(mcl8e  language,  as  effectually  as 
If  specifically  set  forth  In  the  customary, 
stereotyped,  formal  recital  at  the  end  of 
case-made,  that  the  necessary  proceedings 
are  tber^  contained.  In  additiim  to  this, 
at  the  dose  of  the  evidence,  on  page  863  of 
the  case-made,  is  a  f(»mal  recttatltm  that 
the  case-made  contains  all  of  the  evidence. 
This  court  has  held  that  the  position  of  the 
recital  in  the  record  is  tmmatertal,  so  long 
as  the  case  substantlalls^  shows  that  It  con- 
tains the  necessary  proceedings*  and  that  the 
orderly  and  sequential  redtal  of  the  pro- 
ceedings, as  hereinabove  mentioned  as  exist- 
ing In -this  case,  followed  by  the  rule  certU- 
cate  of  the  trial  Judge  (the  c»tlficate  In  this , 
case  is  in  the  language  of  the  rule  of  this 
coxirt,  role  17  [187  Pac  x]),  attefld»d  by  the 
derk,  imports  verity,  and  Is  a  substantial 
showing  Oiat  the  case  contains  all  of  the 
evidence  and  other  proceedings.  De  Bolt  v. 
Farmers*  Bxdiange  Bank,  148  Pac.  830  (not 
yet  officially  reported) ;  Hlgglns  Street.  19 
OkL  42,  92  Pac.  IKt;  American  Steel  &  Wire 
Oa  V.  Coover,  27  OkL  181,  111  Paa  217,  30 
U  B.  A.  (N.  S.)  787.  And  see  St  L.  &  S.  F. 
B.  B.  00..T.  Taliaferro,  supra. 

Under  the  above  rule,  the  original  case- 
made  was  sufficient  but  for  the  fact  that 
defendant  in  error,  In  its  brief,  filed  before 
the  amendment  hereinafter  mentioned,  point- 
ed out  that,  as  a  matter  of  fact,  the  case- 
made  did  not  contain  all  of  the  evidence,  in 
that  Exhibits  1  and  2,  being  the  muniments 
of  title  of  plaintiff,  were  omitted  from  It. 
Decisions  from  this  court  are  dted,  holding 
that  where  the  showing  of  the  case-made  that 
It  contains  all  of  the  evidence  is  contradicted 
by  the  record  itself,  the  record  will  control 
Upon  this  showing  of  the  omission  of  Ex- 
hibits 1  and  2,  leave  was  granted  to  correct 
the  case-made;  and  an  amendment  to  the 
case-made  has  been  filed,  supplying  the  omit- 
ted exhibits. 

In  connection  with  the  objection  of  defend- 
ant In  error  that  Exhibits  1  and  2  were  omit- 
ted from  the  case-made,  defendant  In  error 
asserts  that  the  certificate  of  the  stenog- 
rapher Is  not  snffldent  This  objection  goes 
to  the  fact  that  the  stenographer's  certificate 
to  the  evidence,  in  referring  to  the  exhibits 
and  doctmientaty  evidence,  states  that  his 
record  contains  all  exhibits  and  documentary 
evidence  "possible  to  be  transcribed."  It 
should  be  borne  in  mind  that  the  objection 
of  dfiCendant  in  error  only  points  out  the 
omission  of  Exhibits  1  and  2,  which  have 
been  supplied  by  the  amendment  In  our 
examination  of  the  record  we  find  that  It 
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does  not  oontaln  some  samples  of  dirti  taken 
from  tbe  overflowed  lands,  and  Introduced  In 
evidence  as  exhibits  to  defendant's  evidence. 
We  do  not  knov  bow  tbese  exbibits  conld 
bave  been  celled  into  tbe  record,  or  tbe  sub- 
stance of  tbem  sbown  In  tbe  loiefB  of  Itbd 
parties,  if  tbe  strict  letter  of  tbe  rule  would 
bare  to  be  followed  in  sudi  a  case.  The 
certificate  of  the  stenograpber  .was  apt,  and 
the  exhibits  were  not  "possible  to  be  tran- 
scribed." and  under  these  drcumatances,  we 
shall  hold  that  it  was  not  necessary  for  plain- 
tiff in  error  to  do  tbe  impossible  to  save  bis 
rights  on  appeaL 

The  rule  seema  to  be  that  where  a  physical 
object  Is  introduced  In  evidence  which  Is  too 
bulky  or  cambersome  to  be  Incorporated  In 
the  case-made,  or  otherwise  Impracticable  of 
Incorporation  therein,  a  description  of  such 
object  Is  sufficient.  8  Cyc  27  (note  19) ;  Col- 
by T.  Herron,  88  IIL  App.  299;  Seavems  v. 
Llschinskl,  82  IIL  App.  298;  Pierce  t.  Edlng- 
ton,  38  Ark.  160. 

The  soil  exhibits  in  this  case  were  used  by 
witnesses,  and  are  sufficiently  described  for 
tbe  purpose  of  presenting  their  evidentiary 
effect 

An  engineering  blueprint  was  offered  to  and 
used  by  witnesses  In  giving  their  testimony, 
and  Identified  as  Exhibit  10,  and  this  does 
not  appear  in  the  case-made.  We  do  not  find 
where  It  was  Introduced  In  evidence.  Maps, 
drawings,  etc.,  used  to. illustrate  the  evidence 
of  .witnesses,  and  not  put  In  evidence,  need 
not  be  copied  Into  the  case-made.  Albion 
C(Hisol.  Mln.  Co.  Y.  Richmond  Uln.  Oa,  19 
Ner.  225,  8  4S0,  8  Cyc.  S8,  notes.  This 
exhibit  would  be  about  as  difficult  of  trans- 
lation into  tbe  case-made  1^  a  stenographer 
not  a  skilled  engineer,  as  the  soil  exhibits. 
It  was  fully  ddlneated,  described,  and  ex- 
plained by  tbe  testimony  of  witnesses;  and 
Its  pbyfdcal  presence  Is  not  necessary  under 
the  rule  above  announced. 

In  the  lower  court  defendant  In  error  sug- 
gested no  amendments  to  tbe  case-made,  at 
the  settlement  of  either  the  original  or 
amended  case-made.  Our  statute  (section 
6244,  Revised  Laws  1910),  after  providing 
for  notice  of  settlement  of  case,  suggestion 
of  amendments,  eta,  contains  this  provision, 
Hz.: 

"  *  *  *  And  if  no  amendments  are  sug- 
gested by  the  opposinK  party,  as  above  provid- 
ed, said  case  ahaU  he  taken  a$  true  and  con- 
taininff  a  full  reoord  of  the  cau*e,  and  certified 
accordingly."    (Emphasis  ours.) 

This  statute  recognizes  the  right  of  a  party 
to  have  the  case-made  show  proceedings  ma- 
terial to  his  side  of  tbe  case,  and  provides  a 
default  on  his  failure  to  act  By  his  silence, 
the  party  says  to  the  lower  court: 

"This  record  1b  a  true  and  complete  case-made, 
and  contains  everything  necessary  to  present 
my  side  of  the  appeal." 

Such  action  Is  a  waiver  of  the  Incorpora- 
tion of  exhibits,  where  the  exhibit  Is  de- 
scribed 4n  the  record,  and  tbe  substance  of 
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the  teatlnxmlal  Talne  of  the  exhibit  la  In  the 
record.  See  Sharon  t.  Sluron,  79  CaL  633, 
22  Pac.  26,  181. 

This  record,  as  heretofore  pointed  out, 
omtains  an  orderly,  sequential  atatemmt  of 
all  the  proceedings  In  the  cue,  IndndJng  Um 
evidence,  together  with  the  recital  that  it 
contains  all  of  tbe  evidence.  Its  only  Im- 
peachment WBM  as  to  die  omission  of  ExhiUta 
1  and  2,  which  bave  been  Inserted  by  amend- 
ment Tbe  only  points  of  omission  now  lie 
In  tbe  extaiUta,  which  were  Impracticable  of 
original  dncOTporatlon  Mr  of  presoit  cor- 
rection, but  wbldi  are  sufficiently  described; 
and  defendant  in  error,  tbe  case-made  being 
substantially  correct,  has  deCanlted  in  its 
right  to  object  to  tecbxdcal  imperfection. 
The  motion  to  dismiss  will  be  oTermled ;  and 
the  record  will  be  held  to  be  sufficient  to 
present  all  questions  raised  on  the  appeal, 
including  Oie  sufficiency  of  the  evidence. 

Defendant  in  error  contends:  (1)  That  the 
bridge  and  embankment  were  pennanoit 
stmctures,  that  injury  to  tbe  land  of  plain- 
tiff resulted  as  a  permanent  injury  at  the 
time  of  tbe  erection  of  the  structures  and 
prior  to  tbe  acquisition  of  tbe  land  by  plain- 
tiff, and  that  plaintiff,  having  acquired  the 
land  subsequent  to  the  permanent  Injury,  had 
no  cause  of  action  for  Injuries  arising  subse- 
quent to  his  acqui^tl«i  of  tbe  land ;  (2)  that 
tbe  right  to  maintain  the  bridge  and  em- 
bankment was  a  federal  guaranty;  (3)  that 
the  bridge  and  emimnkment  were  constructed 
and  maintained  without  negUgence,  but  with 
due  skill  and  care,  pursuant  to  the  federal 
guaranty  above  mentioned;  and  that  these 
matters  considered,  the  verdict  and  Judg- 
ment shonid  be  snstalned. 

[I-S]  Tbe  general  verdict  was  for  plaintiff. 
This  was  a  finding  of  negligence  In  the  con- 
struction and  maintenance  of  the  bridge  and 
embankments.  Defendant  did  not  appeal, 
and  thus  may  not  present  the  absence  of  the 
liability  established  by  the  verdict  and  Judg- 
ment, except  possibly  as  bearing  upon  harm- 
less error  In  the  assessment  of  plalntlfTs 
damages.  All  of  the  Instructions,  tbe  giving 
and  refusal  of  which  are  assigned  as  error 
by  plaintiff  In  error,  as  well  as  those  bearing 
upon  the  theory  of  defendant  to  the  exclu- 
sion or  omission  of  the  theory  of  plaintiff, 
went  to  the  question  of  the  liability  of  de- 
fendant to  plaintiff,  and  did  not  affect  the 
measure  or  amount  of  the  liability,  or  rather 
damages.  The  general  liability,  as  distin- 
guished from  its  measure,  having  been  estab- 
lished by  the  verdict  and  Judgment  in  &vor 
of  plaintiff,  errors  In  instructing  upon  the 
general  liability,  adversely  to  plaintiff,  are 
not  material  to  this  appeal,  except  in  so  far 
as  they  may  have  tended  to  confuse  tbe  is- 
sues, generally,  in  the  minds  of  the  Jury, 
In  arriving  at  the  measure  of  liability,  if 
such  be  the  probable  consequence.  The  real 
issues  here,  therefore,  are:  (1)  The  sufficien- 
cy of  the  case-made ;  (2)  error  in  tbe  assess- 
ment of  the  amount  of  recovery;  and  (3) 
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barmfnlness  tn  the  error,  if  any,  In  the  as- 
sessment  of  the  amount  of  recovery,  which 
amoonts  to  an  Inqolry  as  to  whether  the 
Terdlct,  flndlng  the  existence  of  general  11a- 
UUty,  Wfu  sai^orteA  iij  any  evidence  and 
Is  In  harmony  with  the  law.  The  latter 
proposition  will  InTolve  a  consideration  of 
the  inBtractlons. 

As  above  stated,  TSfdlet  ms  for  the 
plaintiff,  assessing  tals  damages  In  the  snm 
of  91.  We  hftTS  ctrefoUy  read  and  ecmslder- 
ed  the  entire  record.  The  finding  In  favor 
of  plaintUI  is  amply  supported  the  evi- 
dence, but  the  smiOMtment  of  the  damages 
In  the  nominal  son  of  fl  has  no  evidential 
foundation  whatsoever.  Liability  being  es- 
tablished (and  llie  verdict  found  It  to  exist), 
there  Is  not  one  word  of  evidence  In  the  rec- 
ord which  conM  posdbly  warrant  the  assess- 
ment made.  Plaintiff  and  defendant  both 
proved  the  destrodiim  of  ptalntUfs  crops  oi; 
ai^rozlmately.  6  acres  of  alfiil£a,  06  acres 
of  growing  wheat,  and  7S  acres  of  com,  the 
killing  of  his  dildMiS  (according  to  the  evi- 
dence of  ^laliittfr.  182  in  nomher),  taie  wash- 
ing away  of  his  house  and  bam,  and  the 
deposit  of  a  thick  stratom  of  sand  over  his 
fium.  PlalntlfTs  wttnesses  testlQed  to  his 
damages  In  the  som  of  about .  f3,000.  De- 
fDadanrs  witnesses  testified  that  the  value 
of  the  destroyed  crops  alone  was  over  $600. 
The  special  findings  of  the  Juzy  were  to  the 
effect  that  plaintiff  was  dama^  nothing  by 
reason  of  the  destruction  of  his  crops,  and 
the  injury  to  his  house,  bam,  and  land,  and 
found  that  he  was  only  damaged  In  tlie  sum 
of  fl  'or  loss  of  chl(^ens.  These  findings 
were  contrary  to  all  of  the  evidence.  The 
general  verdict  in  reality  was  for  91  for 
the  loss  of  chickens,  and  yet  there  was  no 
contradiction  of  the  evidence  of  plaintiff 
that  he  lost  182  iMdteoa  at  the  approximate 
value  of  960:  No  syllable  of  evidence  dis- 
tinguished the  cause  ct  the  loss  of  any  diick- 
en  from  Qa  cause  of  the  injuries  to  the  re- 
mainder of  the  property.  All  of  the  evi- 
dotce  showed  that  all  of  the  injuries  were 
occasioned  by  the  same  agency,  which  the 
jury  found  to  have  beat  the  result  of  de- 
fendants n^Ugence  in  the  constroctton  and 
maintenance  of  Its  bridge  and  embankment 

TbB  only  explanation  of  tbe  assessment  of 
danoages  by  the  Jury  at  91,  dedudble  from 
the  record,  is  ttiat  tlw  Jury  was  dissatisfied 
and  confused  by  Ihe  Instructions  of  the  court ; 
that  the  nine  members  of  the  Jury  signing  the 
verdict  must  have  fdt  that,  under  the  in- 
stroctions  of  the  court,  the  law  was  not  such 
that  they  could  comply  with  their  oattis  and 
administer  Justice;  and  that  they  rendered 
this  verdict  as  a  protest  against  what  they 
considered  an  unjust  condition  of  the  law, 
and  one  whl«h  they  refused  to  follow  to  the 
extent  of  taxing  the  costs  against  plaintiff. 

The  charge  of  the  court  was  virtually  a 
direction  tit  a  verdict  tor  defendant  upon 
tbe  qnestlMi  of  liability.  Instructions  num- 
bered 10,  12,  and  18,  read  as  follows,  via.: 
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"(10)  You  are  instracted  that  onder  the  law 
it  waa  tbe  duty  of  tbe  defendant  railway  com- 
pany, in  the  location  and  constructiMi  of  its 
railroad  line,  to  conatmct  its  bridges  across 
streams  in  sudi  manner  as  to  oEEer  toe  least  r^ 
sistance  to  tbe  current  of  tbe  stream,  and,  hav- 
ing done  so,  that  It  cannot  be  charged  with  the 
changing  of  tbe  course  or  bed  of  ue  stream  In 
sncb  manner  as  to  impair  the  efficiency  of  its 
bridge  stracture,  after  tbe  same  baa  been  per- 
manently built,  and  if  you  find  from  the  evi- 
dence in  this  case  that  the  bridge  of  defendant 
across  the  stream  at  the  place  complained  of 
was  originally  located  at  right  angles  to  the 
stream,  so  as  to  present  as  small  resistance  as 
possible  to  tbe  flow  of  waters,  and  that  after* 
wards  tbe  change  in  tbe  course  of  the,  stream 
caused  tbe  current -of  the  stream  to  strike  the 
bridge  at  a  different  angle,  and  not  in  a  line 
straight  with  the  opening  of  the  bridge;  that 
this  was  a  matter  over  which  the  defendant 
cannot  be  hdd  to  be  responsible.  And  If  you 
find  that  when  die  bridge  was  otmstmcted  It  was 
located  at  right  angles  with  the  stream,  and  that 
any  of  the  injury  or  damage  was  caused  to  tbe 

Elaintiff.  by  reason  at  the  current  of  the  river, 
1  the  flood  of  1814,  striUne  said  bridge  at  a 
different  angle  bam  that  wnldi  existea  what 
constructed,  then  you  wlU  not  charge  the  de- 
fendant with  such  damage." 

"(1!9  Tbe  defendant  company  may  construct 
embsnkmttits  and  dykes  to  protect  its  propei^ 
ties,  snd  to  mske  safe  its  operation  of  its  road 
from  encroachments  oi  the  stream,  and  from 
superabundant  water  in  times  of  flood,  but  In 
doing  so  it  most  place  the  embankment  and 
dykes  tbat  '  the  natural  and  probable  consa> 
quence  of  such  embankment  and  dykes,  in  times 
of  ordinary  flood,  will  not  be  caused  to  overflow 
tbe  lands  of  others,  and,  unless  you  find 
from  the  evidence  that  the  defendant  company 
constructed  a  dyke  and  embankment  of  such  ex- 
cessive size  and  at  such  improper  i^ces,  and  in 
such  negligent  manner,  as  would  naturally  be 
expected  to  cause  the  injnries  cmnplained  of, 
then  you  should  find  for  the  defendant. 

"(13)  By  the  term  'permanent  structure'  Is 
meant  such  a  structure  as  by  reason  of  its  size, 
weight,  durability,  and  use  will  radnre  without 
material  alteration  except  through  bunsaa  labor, 
and  is  Budi  as  from  its  own  nature  remains  in 
the  position,  and  substantially  in  the  condition, 
in  which  It  was  constructed,  except  toe  the 
ordinary  repairs  made  necessanr  by  the  use 
thereof  for  the  purposes  for  which  It  wss  de- 
signed." 

The  first  part  of  Instruction  numbered  10 
assumed  that  the  bridge  was  a  permanent 
structure;  and.  on  this  assumption,  the  lat- 
ter part  of  the  instruction  directed  the  Jury 
that  no  change  in  the  course  of  the  stream 
In  Its  relation  to  tbe  openings  in  the  bridge 
could  give  rise  to  a  duty  upon  tbe  part  of 
defendant  to  alter  the  <venines  In  the  bridge 
to  meet  the  changed  conditions,  and  that 
defendant  would  not  be  liable  for  damages 
caused  by  the  op^lngs  of  ttie  bridge  not 
carrying  off  the  waters  of  the  stream  If  such 
watem.  at  the  time  of  tbe  flood  In  qnestiou, 
struiAc  the  bridge  at  a  differmt  angle  from 
tbe  angle  formed  by  the  stream  and  bridge 
at  the  time  of  the  constmctlon  of  the  latter. 
The  Instructlmi  overlooked  the  relations  of 
the  embankment  to  the  change  In  such  an^ 
and  to  the  causes  of  the  injury,  and  no  other 
Instruction  supplied  the  omission.  Under 
all  of  tbe  evidence,  the  principal,  if  not  the 
entire,  cause  of  the  injury  was  the  course 
taken  by  a  part  of  the  flood  wateis  of  tbe 
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stieaniB  so  as  to  cause  the  waters  to  approa<A 
the  opening  In  the  bridge,  after  deflection  by 
the  embankmeDt  to  an  angle  dlfferrait  from 
the  original  angular  relation  of  the  stream 
and  brt^;  and  this  deflection  by  the  em- 
bankment, as  related  to  the  contentlcm  that 
the  deflectlm  was  caused  by  negligent  con- 
stmctlon  and  maintenance  at  the  embank- 
meat  without  sufficient  openings,  was  an  es- 
sential part  of  the  cause  of  action  of  plain- 
tiff. The  permanence  of  the  bridge  and  em- 
bankment was  one  of  the  main  questiom  of 
fact  for  the  ]uc7t  and  so  recc^fulzed  the 
other  Instructions  and  special  interrogatories 
submitted  to  the  'Jury ;  and  the  assumption 
of  permanence,  Included  In  this  Instruction, 
Invaded  this  province  of  the  Jury.  If  the 
structures  were  not  permanent,  In  the  sense 
hereinafter  set  forth,  a  change  In  conditions 
would  undoubtedly  have  given  rise  to  new 
duties  upon  the  part  of  the  railroad  com- 
pany, a  comdderatlon  of  which  alternative  by 
the  jury  was  foreclosed  by  the  instruction. 
The  Instruction  overlooked  the  relations  of  a 
flood,  extraordinary  or  otherwise,  to  the  con- 
struction of  the  bridge  and  to  any  altered 
relations  between  the  stream  and  structures ; 
while  all  of  the  evidence  showed  that  the 
bridge  and  embankment  were  constructed  in 
the  year  1905  or  1906,  Immediately  following 
a  similar  flood  and  overflow  In  1904,  givlDg 
rise  to  a  duty  In  the  railroad  company  to  con- 
template and  prepare  for  the  recurrence  of 
such  a  flood  in  the  future. 

Instruction  No.  12  predicated  the  liability 
of  defendant  upon  failure  to  constmct  the 
bridge  and  embankment  In  bu<Sx  manner  as 
to  carry  ofiC  the  waters  In  times  of  ordinary 
flood;  while  the  entire  cause  of  action  of 
plaintiff  was  based  upon  injuries  resulting 
from  extraordinary  flood,  which  was  within 
the  known  flood  conditions  of  tbe  river,  as 
evidenced  by  results  of  the  flood  of  1904. 
The  iDstructi<m,  In  this,  violated  tbe  princi- 
ples laid  down  by  this  court  In  the  case  of 
UlsBonrl.  K.  St  T.  By.  Oo.  v.  Johnson,  84  Okl. 
SB2, 136  Pac.  667,  where  It  was  held  to  be  the 
doty  of  the  railroad  company,  In  the  con- 
struction of  sucih  a  bridge  uid  embankment, 
and  in  the  maintenance  thereol^  to  meet  the 
known  flood  conditions  of  a  steeam,  even 
though  such  conditions  be  extraordinary,  and 
that  before  tiie  mnisual  condition,  as  an  act 
of  God,  may  r^eve  the  llabUtty,  It  must  be 
tbe  sole  cause  of  the  injury  as  not  being 
coupled  with  negligence.  This  rule  has  been 
consistently  followed  by  this  court  In  tbe 
cases  hereinafter  dted  in  our  comment  on 
the  thirteenth  Instructioa.  Plalntifl  request- 
ed an  Instruction  in  line  with  tbe  doctrine 
of  the  Johnson  Case,  supra,  which  was  re- 
fused. 

Instruction  No.  13,  supra,  while  probably 
In  one  sense  a  correct  definition  of  the  term 
"permanent  structure,"  was  too  restrictive 
In  Its  application,  as  a  legal  term,  In  this 
case.  This  court  has  repeatedly  held  that: 


"When  s  cause  of  injury  Is  abatable,  ^dier 
by  an  expenditure  of  labor  or  money,  it  will  not 
be  held  permaQent."  Cl^  of  Ardmore  v.  Orr, 
36  Okl.  306,  120  Fsc  SOT;  A.,  T.  &  3.  F.  Uy. 
Go.  V.  Eldridge.  41  QkL  463,  189  Pac.  254; 
St.  L.  ft  S.  r.  IL  Oo.  V.  Ramsey,  37  Okl.  448, 
132  Pac.  478;  0.,  B.  I.  &  P.  Ry.  Co.  v.  Me- 
Kone,  36  Okl.  41. 12T  Pac.  488,  ^  L.  R.  A.  (N. 
a.)  709;  C,  R.  I.  &  P.  By.  Oo.  v.  Morton, 
157  Pac.  817  (not  yet  offidaJly  reported). 

This  court  in  Olty  of  Ardmore  v.  Orr,  sn- 
pra,  quoted  and  expressly  disapproved  an  au- 
thority which  laid  down  the  mte  Included  In 
this  Instruction. 

It  may  be  said  that,  in  Its  exact  expr^on, 
this  rule  bears  a  contradiction,  in  that  every 
human  edifice  might  be  altered  by  the  ex- 
penditure of  labor  or  money,  and  that  there- 
fore, under  the  strict  letter  of  the  rule,  no 
artificial  Improvem^t  could  be  permanent 
However,  the  spirit  of  the  rule  contemplated 
an  extension  of  Its  effect,  not  expressly  stat- 
ed in  the  former  decisions  of  this  court.  Giv- 
ing  it  such  an  express  extension,  the  rale 
would  be  that  a  negligent  condition  in  an 
artificial  structure,  permanent  In  Its  nature, 
will  not  be  held  permanent  If  such  negligent 
condition  Is  abatable  by  an  expenditure  of 
either  labor  or  money  and  such  abatement 
Is  consistent  with  the  rightful  use  and  main- 
tenance of  tbe  structure. 

Plaintiff  requested  an  instruction  in  tbe 
language  of  the  rule  as  sustained  by  tbe 
above  cases,  and  it  was  refused.  The  abat- 
ableness  of  negligent  conditions  orlglnatliis 
in  the  construction  of  the  bridge  and  embank- 
ment, if  such  negligence  existed,  was  a  neces- 
sary  dement  of  tbe  cause  of  action  of  plain- 
tiff for  maintainlDg  the  condition;  for  n%U- 
gence  in  construction,  as  distinguished  from 
its  continuance  in  the  maintenance,  bad  oc- 
curred long  prior  to  the  acquisition  of  the 
lands  by  plaintiff,  and  was  long  since  barred 
by  the  statute  of  limitations,  If  the  injur; 
would  necessarily  have  resulted  from  the 
negligence  in  construction.  Under  the  in- 
struction as  given,  tbe  duty  to  abate,  where 
it  could  reasonab^  be  done,  was  not  rec(%- 
nlzed;  and,  under  the  tenth  and  twelfth  In- 
structions, supra,  nothing  was  left  to  the 
Jury  but  to  decide  for  tbe  defendant 

These  instructions  are  noted  here  as  bear- 
ing upon  and  explanatory  of  the  peculiar  re- 
sult reached  in  tbe  verdict  In  our  i^lnion, 
the  jury  was  confused  by  the  Instructions, 
and  this  confusion  resulted  In  an  erroneous 
assessment  of  the  damages.  This  court  has 
held  that: 

"Where  a  verdict  cannot  be  Justified  up<ui 
any  liypotbesis  presented  by  the  evidence,  » 
will  not  be  allowed  to  stand."  Slatiey  et  al.  t. 
Johnson,  160  Pac.  482  (not  yet  officially  re- 
ported). 

Tbe  part  of  this  verdict  which  assessed 
plaintiff's  damages  violates  this  ml^  and  tbe 
verdict  should  be  set  aside. 

[9]  Defendant  in  error  contends,  In  ^Fect, 
that  the  verdict  and  Judgment  if  erroaeooa, 
have  not  resulted  in  harm  to  any  rigbts  of 
plaintiff  In  error,  because,  as  contended  by  It. 
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vaAa  erery  condltUm  of  tbe  evidence  and 
recDTd  plaintiff  Id  eriOT  had  no  cause  of  ac- 
tion, for  tbe  following  leaaons,  to  wit:-  (1) 
.That  tbe  right  to  constnict  and  maintain  the 
bridge  and  embankments  was  a  federal  gnar- 
aot;  under  the  Congressional  grant  of  right 
ot  way  and  franchise  herelnaboTe  men- 
tioned ;  and  (2)  that  the  bridge  and  onbank- 
ments  were  permanent  stmctnres,  erected 
and  causing  the  injuries,  U  any,  as  perma- 
nent injuries,  long  priw  to  the  acqnlsltion  of 
the  land  by  plaintiff. 

The  pn^KKiltlMi  of  Meral  gaaranty  la 
dearly  not  applicable  to  tbe  situation.  The 
contention  of  plaintiff  was  that  his  Injuries 
resnlted  from  negligence  in  the  constmctlon 
and  maintenance  of  the  bridge  and  embank- 
ment It  can  hardly  be  contended  that  the 
federal  grant  would  convey  the  right  not  to 
exerdae  diligence,  or  rather  the  right  to  be 
follty  of  wrong  or  negligence.  There  Is  no 
showing  of  a  specific  grant  of  the  right  to 
Qood  lands  adjacent  to  the  right  of  way 
sranted,  and  we  cannot  believe  that  Congress 
conld  hare  Intended  or  Implied  the  right  and 
frandilse  to  constmct  and  maintain  the  rail- 
road, with  its  bridges  and  embankments.  In 
any  mannei;  except  such  as  la  consistent  with 
the  general  l^al  duty  of  a  railroad  under 
similar  conditions,  which  la  defined  In  the 
cases  from  this  court  hereinabove  cited.  Our 
conclusion  here  is  the  same  as  was  reached 
by  this  oonrt  in  the  following  cases,  viz.:  A., 
T.  &  S.  P.  Ry.  Co.  V.  Eldrldge.  41  Okl.  463, 
139  Pae.  254;  C,  O.  &  G.  Ry.  Co.  v.  Drew, 
37  Okl.  396.  130  Pac  1149,  44  L.  R.  A.  (N. 

s.)  sa 

[11,11]  We  cannot  agree  with  the  theory 
that  plaintiff  cannot  recover  because  the 
bridge  and  embankments  were  permanent 
stmcturea,  erected  and  causing  the  injuries. 
If  any,  as  permanent  injuries,  long  prior  to 
the  acquisition  of  tbe  land  by  plaintiff.  The 
question  of  tbe  permanence  of  the  structures 
was  one  tor  the  jury,  under  proper  instmo- 
tlons.  While,  In  answer  to  a  q>ecial  Inteiv 
rogatory;  the  Jury  found  tliat  the  structures 
were  permanent  as  defined  in  the  Instruc- 
tions, the  definition  of  the  term  "permanent 
stmcture,"  in  the  Instructions  was  not  suffl* 
dently  broad  to  meet  the  rule  announced  by 
this  court,  as  hereinbefore  stated.  There 
was  a  confilct  In  the  evidence  upon  this  Ques- 
tUna,  and  under  a  v^oper  Instruction,  the 
flnding  of  ttie  jury  might  have  been  different. 

Beardless  of  tbe  quesU<Hi  of  the  perma- 
noue  ta  the  Improvemeuta,  the  right  of  ac- 
tion for  Injurtea  does  not  necessarily  aocme 
at  the  time  of  tbe  nmstmctlon  of  the  im- 
provement. In  cases  of  Injuries  resulting 
from  permanent  Improvements,  as  to|  the 
Ume  when  the  right  of  action  arises,  the  dis- 
tinction seems  to  be  that,  wliere  the  injury 
U  tbe  natural  result  of  the  erection  of  the 
permanent  Improvement,  or  may  be  regard- 
ed as  obviously  consequential,  tbe  cause  of 
actioa  arises  at  the  time  of  the  oonstruotlou 


ot  the  Improvement ;  but  that,  where  the  in- 
Jury  is  not  such  natural  result,  or  not  obvl- 
oncdy  consequential,  the  right  of  action  aris- 
es at  the  time  of  the  actual  injury.  The  line 
of  cleavage  seems  to  lie  In  the  certain^  or 
uncertainty  of  the  Injurious  result 

As  sustaining  Its  position  that  the  Injury 
In  this  case,  if  any,  resulted  at  the  time  of 
the  c<Mistnictlon  of  the  Improvement,  defend- 
ant in  error  cites  Gulf,  O.  &  S.  P.  Ry.  Co.  v. 
Moseley,  161  Fed.  72,  88  C.  C.  A.  236,  20  L. 
R  A.  (N.  S.)  885;  St.  L.  &  S.  P.  H.  Co.  v. 
Stephenson,  43  Okl.' 676, 144  Pae.  387.  These 
cases  do  not  support  tbe  theory  of  defendant 
In  error.  The  Stephenson  Case,  supra,  spe- 
cifically held: 

"While  the  rale  is  well  estaUished  lhat  there 
may  be  as  many  saccessive  recoveries  as  there 

are  Bacceselve  injoriea  caused  by  a  permanent 
structure^  when  its  constniction  and  contina- 
ance  are  not  in  themselves  necessarilj/  Inju- 
rious, yet,  where  the  pleadings  and  evidence, 
as  in  ue  instant  case,  show  ooncltuively  that 
the  permanent  diaracter  of  a  railroad  embank- 
ment, and  its  continuance  as  originally  con- 
structed, neoetsarily  produced  the  Injury  to  the 
freehold  and  caused  the  depreciation  In  the 
value  thereof  complained  of  at  the  time  of  con- 
'struction,  and  that  such  injury  had  wholly  oo- 
owrred  when  pleiotlfF  acquired  the  land,  It  must 
be  held  that  she  took  it  in  its  then  known  con- 
dition."  (Emphasis  ours.) 

The  case  dealt  with  aurface  waters  and  an 
obvioualy  cotueguential  Injury. 

The  Moseley  Case,  supra,  dted  by  defend- 
ant in  error,  by  the  Circuit  Court  of  Appeals 
of  the  United  States,  specifically  stated  that 
it  pertained  to  obviously  consequential  in- 
jury, and  expressly  announced  the  rule  we 
bave  hereinabove  stated  as  the  proper  rola, 
and  used  this  language,  viz.: 

"It  Is  to  be  conceded  that  there  is  much  con- 
flict In  the  decisions  of  courts  touching  the  ap- 
plication of  tiie  statute  of  limitations  to  mii- 
sances  of  this  character.  This  conflict  has  aria- 
en  especially  in  reference  to  the  erection  of  rail- 
road embanlnnents  across  creeks  and  swales, 
draining  large  areas  of  adjacent  land  without 
sufficient  ditches  or  culverts  to  carry  off  the  wa- 
ters on  occasions  of  freshets,  whereby  tbe  land 
becomes  flooded  by  overflows,  damaging  annual 
crops,  and  tbe  like.  In  such  case  there  is  not 
infrequently  present  elements  of  uncertainty, 
such  as  tbe  insuffideney  of  the  openings  in  the 
embankments,  which,  the  presumption  may  be 
indulged,  the  railroad  might  at  any  time  in  the 
future  sufficiently  enlarge,  ratiier  than  submit 
in  the  first  action  to  the  recovery  ot  all  tbe 
consequential  damages.  In  the  second  place, 
where  the  damage  is  to  crops,  it  may  depend 
entirely  upon  the  possibility  of  the  n<Mirecur- 
rence  of  the  overrunning  flood' in  any  given  year, 
or  tbe  ccmtiniifency  of  no  crop  being  planted 
thereon,  or  being  cultivated  in  a  product  sub- 
ject to  little  damage  from  a  temporary  overflow. 
Such  are  not  the  conditions  of  the  Duisaoce  in 
qneation." 

The  facts  In  this  case  coincide  with  the 
antithetical  supposititMi  ot  facta  expressed  In 
the  above  quotation. 

The  text-writers  support  the  theory  that, 
though  the  Improvement  be  permanent.  If  the 
injurious  result  la  not  the  necessary  conse- 
quence, the  cause  of  action  arises  only  when 
the  injury  is  done,  and  not  at  the  time  of  tbe 
conafcnictim  ot  the  Improvement  Faruham 
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OD  Waters  and  Water  Rights,  p.  2648 ;  Gotild 
<m  Waters  (3d  Ed.)  i  210,  This  theory  was 
accepted  by  this  court  In  the  St^henson 
Case,  above  quoted,  and  In  the  case  of  A.  T. 
&  S.  r.  Ry.  Ca  T.  Eldridge,  41  Okl.  463,  139 
Pa&  204,  and  by  inference  In  the  varloos 
OTerflov  cases  from  this  conrt  hereinabove 
dted.  Ttie  cases  dted  by  defendant  In  error 
go  off  upon  the  theory  of  the  permanence  of 
the  Injury,  as  distinguished  from  the  cause 
of  the  injury,  after  the  injury  eltber  has  ac- 
tually occurred,  or,  assuming  the  continu- 
ance of  usual  or  ordinary  CQndltlous,  be- 
comes the  necessary  or  obvious  result  of  the 
permanent  improTement  This  case  is  a  fair 
Illustration  of  the  predicament  In  which  a 
plaintiff  would  And  himself.  In  a  suit  brought 
Immediately  following  the  constructltm  of  the 
improvements  and  before  the  actual  Injury. 
If  the  ovraer  of  the  land  in  controvorsy  had 
brought  salt  in  1906,  immediately  after  the 
construction  of  ttda  bridge  and  embankment, 
what  would  have  been  the  predicate  for  bis 
assertion  of  liability  or  bla  measure  of  dam- 
ages? His  damages,  though  liable  to  have 
been  Incurred,  had  ndtlier  resulted  nor  were 
certain  to  result  Zt  is  elemental  In  the  law 
ot  damages  ttiat  negligencei  unaccompanied 
by  Injni-iouB  result,  does  not  give  rise  to 
liability.  Where,  assuming  the  continuance 
or  recurrence  of  usual  conditions,  damage  to 
value  is  certain  to  result,  the  value  is  imme- 
diately depredated  and  an  Injurious  result 
thereby  accomplished;  but  where  the  dam- 
age simply  may  occur,  the  element  and  de- 
gree of  depredation  are  purely  speculative 
and  Incapable  of  estimation,  and  the  Injury 
is  not  complete.  The  point  of  demarcation 
between  the  two  dasses  of  cases,  in  the  very 
nature  of  things,  is  not  clear,  and  may  not 
itself  be  the  subject-matter  of  an  Invariable 
rale,  but  necessarily  must  be  determined 
from  the  circumstances  of  each  case,  by  an 
application  of  the  general  rule  as  to  the 
measure  of  certainty  of  the  resalt 

We  must  hold  that  when  a  cause  of  an  in- 
Jory  Is  abatable,  either  by  an  expenditure  of 
labor  or  money,  it  will  not  be  hdd  perma- 
nent, it  being  clear  that  the  abatement  of  the 
causal  negligent  condition  in  a  'structure, 
rightfully  maintained  except  for  the  negli- 
gence, Is  condstent  with  the  r^btfol  use  and 
maintenance  of  the  structure  if  the  structure 
is  otherwise  permanent  in  Its  nature;  that 
a  cause  of  action  for  damages,  occasioned  by 
a  structure,  not  permanent  under  the  above 
rule,  arises  at  the  time  of  the  actual  injury, 
successive  actions  being  maintainable  for 
successive  injuries,  the  respective  Injuries 
not  being  total  or  permanent ;  that,  In  cases 
of  Injury  from  permanent  cause,  the  cause  of 
action  arises  at  the  time  of  the  actual  In- 
jury, and  not  at  the  time  of  the  creation  of 
the  cause  where  such  actual  Injury  Is  not  the 
obvious  or  necessary  result,  assuming  the 
continnance  or  recurrence  of  ordinary  con- 


ditions; and  that.  In  cases  of  injury  from 
permanent  cause,  where  the  injury  Is  the 
obvious  or  necessary  result,  assuming  the 
continuance  or  recnrreuoe  of  ordinary  condi- 
tions, the  cause  of  action  arises  at  the  time 
of  the  creati<m  ot  the  cause,  viz.  the  cw- 
structlOD  at  the  Improvement 

Under  the  above  holdings,  the  error  In  the 
assessment  of  the  damages  of  plolntlfE  was 
prejudicial  to  his  substantial  rights ;  and  the 
Judgment  of  the  lower  court  should  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  accordance  herewith. 

PSR  CURIAM.  Adopted  in  whola 


PARKER  T.  STATE.    (No.  877.) 
(Supreme  Court  of  Wyoming.    Dec.  23,  1916.) 

L  Cbiuinal  Law  4=»1064(1)— Appeal— Pbbs- 
SNTATioN  Below— MoTioK  fob  New  ntiAL. 
Whrae,  in  a  homicide  ease,  wherein  the 
extreme  penalty  has  been  imposed,  it  appears 
from  the  entire  record  that  fundamental  er> 
rorg  amountine  to  a  denial  of  justice  have 
been  committed,  and  further  appears  that  the 
court  should  have  granted  mora  time  in  the 
exerdse  of  the  dtscretion  given  it  by  Comp. 
St.  1910,  §  6287,  providlM  that  motion  for 
new  trial  shall  be  filed  within  t«n  days  un- 
less additltmal  time  be  granted,  the  Supreme 
Court  will  not  strictly  enforce  Supreme  Court 
rule  13  (105  Pac.  xlii),  providing  that  nothing 
which  conld  have  bpen  assiimed  as  ground  for 
new  trial  below  will  b«  considered  unless  it  was 
properly  presented  by  the  motion  for  new  trial. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Liw.  Cent  Dig.  8  2676;  Dec.  Dig.  ®=»10e4 

a).] 

2.  CBnnNAt  Law  «=»1048— Rbttow— Eictp- 
TioNS  Below. 

Where,  in  a  capital  case.  It  clearly  appears 
from  the  record  that  such  error  has  been  com- 
mitted as  amounted  to  a  denial  of  substantial 
Justice  and  deprived  defendant  of  a  fair  trial, 
the  judgment  shoold  be  rsvened,  though  proper 
exceptions  were  not  taken  below. 

[Bd.  Note.— For  other  cases,  see  Criminal 
liw.  Cent.  Dig.  «  2656.  2657,  2670;  Dec 
Dig.  ^1048.] 

3.  Cbiuiral  Law  «=>1043(2)— Rbviiw— IW- 
sTRucnoNS— ExcEpnoKB  Below. 

Where,  in  a  capital  case,  the  instructions 
as  a  whole  presented  an  erroneous  view  of  the 
law  as  applicable  to  the  facts  in  evidence,  a 
general  exception  to  the  Instructions  is  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  S  2664;  Dec.  Dig.  «s»1013 

(2).] 

4.  Homicide  <8=>286(3)— IwutruCTIohb— "PM- 

UEDITATBD  MLaLICB." 

In  a  homicide  case,  it  was  error  to  InBtrnct 
that  to  constitute  "premeditated  malice"  no 
particular  time  need  intervene  between  the  for- 
mation of  the  intention  and  the  act,  but  it  is 
enough  if  the  intent  to  commit  the  act  with  the 
full  appreciation  of  the  result  likely  to  follow 
was  present  at  the  time  the  act  was  committed ; 
such  Instmetion  in  effect  stating  that  defend- 
ant conld  be  fOnnd  gailty  of  murder  In  the  first 
degree  If  the  intent  to  Mil  was  present  In  do- 
fendnnt's  mind  when  the  act  was  committed. 

[Ed.  Note.- For  other  cases,  see  Homidde, 
Cent  Dig.  H  587-B90 ;  Dec.  Dig.  «=>286(8). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Premeditated  Malice.] 
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5.  Homicide  «=a22^),  23(2)  —  "Mitbdes  IB 

THE  FiBST  DeQ&GE'  — "MUBDEB  IN  THE  SEC- 
OND Deobeb" — "Fbeveditatiok." 
It  is  the  "premeditatioD,"  that  la,  thinkine 
over,  deliberatuuc  upon,  weighing  In  the  mind 
beforehand  resaltinc  In  a  deliberate  intention 
to  kill,  which  constTtoteB  the  killing  murder  in 
the  first  d^ee.  The  killing,  however  malieloua, 
wliich  ia  not  the  result  of  premeditatum.  la 
second  degree  murder  onlj. 

[Ed.  Note.— Per  other  cases,  see  HcHnidde. 
Cent  Dig.      37,  40;  DecDig.  «=522(2).  23(21. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Premeditation ;  Mur- 
der in  the  First  Degree;  Murder  in  the  Second 
Degree.] 

6.  Homicide  4=9311— iNSTBuoTioRS—PtTKisH- 

MINT. 

An  instruction  in  a  homifdde  case,  which, 
after  telling  the  jury  that  they  could  Qualify 
their  verdict  by  adding  the  words  "without  cap- 
ital punishment,"  stated  that,  in  case  of  con- 
viction, it  was  the  duty  <d  the  court  to  fix  the 
penalt;  in  its  discretion  within  the  limits  pre- 
Bcribeo  by  statute,  was  erroneous,  in  that  the 
jury  would  naturally  conclude  therefrom  that, 
if  tiiey  did  not  qoalify  their  verdict,  the  court 
had  discretion  to  impose  either  the  death  pen- 
ilty  or  life  impriscmmenL 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  662,  683;  Dec.  Dig.  «=9S11.] 

7.  BosnCiDE    «=»300(2)— Instbuctionb— Jus- 

TDTCAnoN. 

An  inatmctfoa  that  to  jnitity  a  homicide  a 
person  must  be  in  the  lawful  pursuit  of  his 
busmess  and  without  blame  was  too  broad. 

[Sa.  Note. — For  other  cases,  see  Bomidde, 
Cent  Dig.  $  616;  Dee.  Dig.  «=>30(K2).] 
&  Homicide  «=9ll6(4)— JusxiFiamoK— Dan- 

QBL 

To  justify  a  homicide,  it  is  not  essential 
that  the  danger  be  in  fact  "apparent  and  im- 
minent," but  is  sufficient  that  the  assaoJt  on 
defendant  be  of  such  a  cbaract^  as  to  create 
in  his  mind  a  reasonable  belief  that  tbe  danger 
is  imminent,  and  that  it  is  necessary  to  take 
the  assailant's  life  to  protect  himself  from  death 
or  great  bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig,  S  161 ;   Dec.  Dig.  «=»116(4).] 

9.  Criminal  Law  €=»11G6H  (12)— Review— 

Remasss  or  COUBT. 
Where  the  attitude  of  the  court  toward 
eoansel  for  d^endant  in  a  murder  ease,  as 
shown  by  statements  and  remarks  of  the  court 
Id  the  presence  and  hearing  of  the  juir  during 
tbe  trial,  is  calculated  to  belittle  and  aisparage 
such  attorney  and  create  the  impression  that 
there  is  tittle,  if  anything,  in  the  defense,  thus 
depriving  defendant  of  a  fair  anfl  impartial 
trial,  the  Judgment  will  be  reversed. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Uw.  Gent.  Dig.  |  8120 ;  DecTDiff.  <h»1106% 
02).] 

Error  to  District  Gonit,  Uncoln  County; 
David  H.  Craig,  Judge. 

Daniel  Parker  was  conrlcted  of  murder 
In  the  first  degree,  and  brings  error.  Be- 
Tersed. 

R.  B.  Bose,  of  Kemmerer,  for  plaintifT  in 
error.  D.  A.  Preston,  Atty.  (Sen.,  for  tbe 
State. 

BEARD.  3.  The  plaintiff  in  error,  Daniel 
Parker,  was  convicted  of  the  crime  of  mur- 
der In  the  first  degree,  in  the  district  court  of 
LlDct^n  county,  and  sentenced  to  suffer  death. 
Fnun  that  Jnd^nent  he  brings  the  case  to 


this  court,  assigning  nnmerotis  errors  and 
irregularities  occurring  on  the  trial,  which 
his  counsel  contends  were  prejudicial  and 
deprived  the  defendant  of  a  fair  and  impar- 
tial trial. 

An  information  charging  the  defendant 
with  murder  In  the  first  degree  was  filed  in 
the  district  court  May  8,  191G.  May  4,  191S, 
he  was  arraigned,  and,  being  without  coun- 
sel, and  it  appearing  that  be  was  without 
means  to  employ  counsel,  the  court  aE^inted 
R.  B.  Bose,  Bsq.,  an  attorney  at  law,  to  de- 
fend him.  The  trial  was  commenced  May 
10th,  and  a  verdict  of  murder  in  the  first  de- 
gree was  rendered  by  the  Jury  May  ISth.  A 
motion  for  a  new  trial  waa  filed  May  26tb, 
was  dMiled  Oie  same  dajt  and  Judgment  pro- 
nounced May  27th. 

[1]  The  Attorney  Oeneral  insists  that  a 
number  of  alleged  errors  discussed  by  coun- 
sel for  ptaiotill  in  error  are  not  properly  be- 
fore tbe  court  for  consideration  because  not 
suffldeutly  specified  In  the  motion  for  a  new 
trial.  In  answer  to  that  contention  counsel 
for  plaintiff  In  error  seeks  to  excuse  the  im- 
perfections in  the  motion  on  the  ground  that 
he  was  denied  suffldeot  time  7y  tbe  court 
within  which  to  prepare  tbe  motion.  It  ap* 
pears  that  on  May  24th,  and  within  the  ten 
days  allowed  by  statute  for  filing  such  mo- 
tion, an  application  for  ten  days'  exteualou 
at  Ume  within  which  to  do  so  was  made,  sup- 
ported by  tbe  affidavit  of  counsel,  In  which 
affidavit  he  states  that  the  verdict  was  re- 
turned on  Saturday  afternoon.  May  15th,  and 
that  at  10  o'clodE  on  tbe  following  Monday 
(May  17th),  by  appcdntment  of  the  court  as 
attorney  to  defend  another  person  (<nie  ClreJ) 
also  diarged  vrlth  murder  in  tbe  first  degree, 
he  was  required  to  enter  n^oa  tbe  trial  <HC 
said  case,  wbch  trial  was  not  concluded  until 
Saturday  aftomoon,  May  22d;  that  during 
said  time  the  official  court  reporter  who  re- 
ported this  case  was  constantly  engaged  tn 
court  and  could  not  furnish  counsel  with  tbe 
evidence  or  remarks  of  Qie  oonrt,  and  that 
for  tboae  reasons  be  was  nnable  to  prepare  a 
mrae  complete  and  qwdflc  mothm.  Tba  ai^ 
plication  waa  heard  «i  May  26th,  at  whidi 
time  tbe  court  extended  the  time  filing 
motion  tintil  2  o'clock  p.  m.  tbe  Collowtng  day. 
Those  facts  are  not  disputed,  and  so  far  as 
they  appear  by  the  Joonoal  entrtes  are  folly 
snstalned.  Ttae  statute  Section  8287,  Comp^ 
Stat.  1910)  proTidea  tbat  the  motion,  except 
fbr  newly,  discovered  erldence,  shall  be  filed 
at  tbe  term  and  within  ten  days  after  tbe 
verdict  was  rendered,  unless  additional  time 
be  granted  by  the  court  upon  good  cause 
shown.  We  think  in  the  circumstances  in 
this  case  tbe  court.  In  the  exercise  of  Its  dis- 
cretion and  in  Justice  to  defendant,  should 
have  allowed  more  time  than  was  granted 
within  which  to  file  the  motion ;  and  for  that 
reason  the  rule  requiring  tbe  groanda  for  a 
new  trial  to  be  specifically  stated  should  be 
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enforced  with  lea  fltrtctnesa  than  where  such 
oondttlfHig  do  not  exist.  Ttie  rule  (rale  13, 
Snpreme  Coart  Roles.  104  Pac.  xlll),  "Noth- 
ing which  could  have  been  properly  assigned 
OB  a  ground  for  a  new  trial  In  the  court  be- 
low will  be  considered  in  this  court,  unless  tt 
shall  appear  that  the  same  was  properly  pre- 
sented to  the  court  below  by  a  motl<ni  for  a 
new  trial,"  etc.,  Is  a  statutory  one,  and  has 
been  and  should  be  enforced  by  this  court, 
especially  In  dvll  and  in  criminal  cases  of 
less  magnitude  than  the  one  before  us;  but 
where  a  defendant  Is  pnt  upcm  trial  for  his 
life,  convicted,  and  the  extreme  penalty  im- 
posed, If  it  appears  to  this  court  from  an  ex- 
amination of  the  entire  record  that  such 
fundamental  errors  have  been  committed 
upon  the  trial  as  to  amount  to  a  denial  of 
Justice,  and  that  the  defendant  has  been  de- 
prived of  his  ri^t  to  a  fair  and  impartial 
trial,  it  will  not  inshit  npon  a  rigid  enforce 
ment  of  the  ml& 

f2]  The  Attorney  General  also  invokes  the 
applicaticm  of  the  statute  defining  exceptions 
and  the  time  and  manner  in  which  they  are 
to  be  taken,  and  calls  attentl<m  to  the  fact 
that  a  number  of  matters  assigned  as  error 
ware  not  exc^>ted  to  at  the  time,  and  there- 
fore cannot  be  ccsisidered.  He  has  cited  in 
his  brief  quite  a  number  of  cases  decided  by 
this  court  in  which  the  rule  was  sustained 
and  applied.  Many  of  them  are  dvil  cases, 
and  ot  the  criminal  cases  cited  but  one  Of 
them  (Cook  v.  Territory,  3  Wyo.  110,  4  Pac. 
887)  was  a  capital  case ;  and  it  does  not  ap- 
pear that  the  Instructiona  given  by  the  court 
on  its  own  motion  in  that  case  and  to  which 
no  exceptions  were  taken  were  claimed  to  be 
fnndamoitally  erroneous.  TbB  taking  of  the 
life  of  a  human  being  as  a  punishment  for 
crime  has  not  in  later  years  met  with  gen- 
eral approval ;  and  appellate  courts  have  in- 
clined to  the  view  that  in  capital  cases  it  la 
not  only  their  right,  but  their  duty,  to  exam- 
ine the  record  for  the  purpose  of  ascertain- 
ing whether  or  not  the  defendant  has  been 
deprived  of  his  oonstituticmal  right  to  a  fair 
and  impartial  trlaL  But  it  Is  only  in  those 
cases  where  It  clearly  appears  that  such 
fundamental  wrors  have  been  committed  on 
the  trial  as  to  deprive  the  defendant  of  his 
substantial  rights,  or  that  the  ruling,  ded- 
iAoa,  or  other  matters  complained  of  clearly 
api>ear  to  have  been  prejudicial  to  tlie  de- 
fendant; Oiat  the  judgment  should  be  re- 
venied,  and  especially  ho  where  exceptions 
have  not  been  timely  taken,  or  the  errors 
have  not  been  fully  stated  In  a  motion  for  a 
new  trial.  Seng  v.  State,  20  Wyo.  222,  122 
Pac.  631.  However,  if  it  clearly  appears 
from  the  record  that  such  fundamental  and 
prejudicial  error  has  been  committed  as  to 
amount  to  a  denial  of  substantial  Justice,  or 
to  derive  the  defendant  of  a  fair  trial,  the 
court  should  not  hesitate  to  reverse  tbe  Judg- 
ment and  grant  a  new  trial,  although  proper 
exceptions  were  not  taken  at  the  time.  14 


B.  0.  Ii.  806;  Thornkty  v.  State,  86  Tex.  Cr. 
B.  118,  34  S.  W.  26i  35  S.  W.  981,  61  Am.  St 
Bep.  836;  Patten  v.  United  States.  42  App. 
Cas.  D.  a  239 ;  Hopt  v.  Utah,  110  U.  S.  574, 4 
Sup.  Ct  202,  28  Ii.  Bd.  262;  Wlborg  v.  Unit- 
ed States.  163  U.  S.  632,  16  Sup.  Ct.  1127. 
1197,  41  U  Ed.  289;  Anderson  r.  State,  8 
Okl.  Cr.  90,  126  Pac  840,  Ann.  Cas.  1914C, 
314 ;  Tickers  v.  United  States,  1  Okl.  Cr.  48:c 
98  Pac.  467;  People  v.  Bnrk,  159  GaL  783. 
115  Pac  1101. 

The  defense  In  this  case  was  self-defense; 
and,  other  than  the  deceased  and  defendant, 
there  were  no  witnesses  to  the  aflray.  if  any 
there  was,  until  after  the  flrat  of  the  four 
shots  whldi  were  fired  by  defendant,  one  of 
which  caused  the  death  of  deceased.  De- 
fendant testified  that  deceased  assaulted  and 
kno<^ed  him  down  befwe  he  fired  titB  shots, 
and  that  he  shot  in  self-defense. 

[I]  The  record  discloses  that  at  the  time 
the  instructions  of  the  court  were  given  to 
the  Jury  the  defendant's  counsel  objected  and 
excepted  to  "Instructions  numbered  8,  0,  10, 
11,  13,  15,  18, 19,  21.  and  32,"  and  the  giving 
of  those  instructions  were  in  like  manner  as- 
signed as  error  in  tbe  motion  for  a  new  trial. 
The  Attorney  Oeneral,  in  his  biiet.  Insists 
that  those  instructions  cannot  be  here  re- 
viewed for  the  reason: 

"That  the  objection  is  to  these  inMtrnctioDS 
as  a  whole,  and  not  individoally,  and  that,  if 
any  instruction  in  the  group  is  correct,  tbr 
other  instructions  will  not  be  cosBidered." 

He  dtes  Dlckerson  v.  State,  18  Wyo.  440. 
Ill  Pac  857,  116  Pac  448,  in  support  of  the 
contention.  But  that  was  not  a  capital  case, 
and  the  objection  there  was  quite  different 
from  that  In  this  case  where  certain  instruc- 
tions only  and  not  all  were  objected  to;  and, 
aside  from  what  we  have  already  said  as 
to  capital  cases,  the  present  case  comes  with- 
in the  rule  announced  in  Palmer  v.  State,  9 
Wyo.  40,  69  Pac  793,  87  Am.  St  Bep.  910. 
where  it  was  held  that,  where  the  Instruc- 
tions as  a  whole  present  an  erroneous  view 
of  the  law  as  applicable  to  the  facts  of  the 
case,  a  general  exception  is  sufUclent.  The 
eigbth  Instruction  was  one  of  those  excepted 
to,  and  which  counsel  for  tbe  state  argue 
correctly  states  tbe  law.   It  is  as  follows: 

"MaUce  means  tbat  condition  of  mind  which 
prompts  one  to  do  a  wrtnigful  act  intentionally, 
without  legal  Justification  or  excuse.  It  does 
not  mean  mere  spite,  hatred,  or  ill 'will,  but 
signifiea  that  state  ot  diBi)OHition  which  shows 
a  heart  regardless  of  social  duty  and  fatally 
beat  on  misdiief;  and  premeditated  malice 
means  that  the  act  was  done  with  malice  and 
premeditation.  Malice,  as  used  here,  may  be 
presumed  from  the  intentional  use  of  a  deadly 
weapon  in  a  manner  likely  to  produce  death. 

[4, 1]  Had  the  court  not  erroneously  de- 
fined premeditated  malice  in  tbe  r^xtli  in- 
struction, this  one  ml^t  not  have  been  er- 
roneous or  pretJudiclaL  But  by  the  sixth  in- 
struction (not  excepted  to  at  the  time)  the 
Jury  was  told: 

"To  constitute  premeditated  malice  no  par- 
ticular time  need  Intervene  between  the  forma- 
tion of  the  intention  and  tbe  act ;  it  Is  enough 
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If  the  Intent  to  commit  the  act  with  the  full 
appreciation  of  the  result  likel;  to  follow  was 
present  at  the  time  the  act  was  committed." 

Applying  that  definition  of  "premeditated 
malice"  to  that  term  as  It  la  used  in  the 
eighth  instruction,  the  Jury  was,  in  effect, 
told  that  the  defendant  could  be  found  guilty 
of  murder  In  the  first  degree  if  the  jury 
found  from  the  evidence  that  the  Intention 
to  kill  was  present  In  the  mind  of  defendant 
at  the  time  the  act  was  committed,  which 
under  our  statute  would  constitute  murder 
in  the  second  degree  only,  and  is  not  punish- 
able with  death.  The  statute  declares  that 
"whoever  purposely  and  with  premeditated 
malice  *  *  *  kills  any  human  being  Is 
guilty  of  murder  In  the  first  degree,"  and 
"whoever  purposely  and  maliciously,  but 
without  premeditation,  kills  any  human  be- 
ing, is  guilty  of  murder  In  the  second  de- 
gree." It  Is  premeditation,  that  Is,  thinking 
OTer,  deliberating  uiwn,  weighing  In  the 
mind  beforehand,  resulting  In  a  deliberate 
Intention  to  kill,  which  constitutes  the  kill- 
ing murder  in  the  first*  degree.  The  killing 
however  malicious,  which  Is  not  the  result 
of  premutation,  Is  second  degree  murder 
only. 

Under  statutes  Uke  ours  whl<di  make  pre- 
meditation the  distinction  between  murder 
in  the  first  degree  and  murder  in  the  second 
degree,  the  foregoing  instructions  were  clear- 
ly and  fundamentally  erroneous  and  mislead- 
ing, and  could  not  have  been  otherwise  than 
prejudicial  to  defeddant.  The  error  In  the 
InstructioD  was  clearly  stated  in  Roas  v. 
State,  8  Wyo.  351.  at  page  384  et  seq.,  67 
Pac.  924 ;  and,  while  it  may  be  said  that  the 
polDt  was  not  necessary  to  the  decision  In 
that  case,  the  court  said  It  deemed  It  proper 
to  discuss  the  question  and  announced  Its 
conclusion  for  assistance  and  guidance  In 
future  trials,  with  which  conclusloa  we  fully 
agre^  and  do  not  deem  It  necessary  to  here 
repeat  what  was  there  jaaid.  Bee,  also, 
State  T.  Moody.  18  Wash.  165,  01  Pac.  856; 
People  T.  Mangha,  149  CaL  263.  86  Pac.  187; 
and  cases  cited  In  Ross  Case. 

[I]  The  Jnry  was  Instructed  (No.  18): 

"Ton  are  instracted  that  with-  the  punuh- 
ment  which  would  follow  a  verdict  of  convic- 
tion you  have  nothing  whatever  to  do,  further 
than  this:   The  statute  provides  that,  in  case 

Sou  find  the  defendant  guilty  of  murder  in  the 
rst  degree,  you  may  qnalify  your  verdict  by 
adding  thereto  the  words  'without  capita]  pun- 
ishment.* In  that  event  the  death  penalty 
Could  not  follow,  and  the  only  sentence  wblcb 
the  court  would  have  power  to  impose  would 
be  -life  imprisonment.  The  right  to  add  these 
words  to  your  verdict,  aod  thus  limit  the  pow- 
er of  the  court  to  a  sentence  of  life  imprison- 
ment. Is  an  absolute  right  given  you  by  the 
statnte.  and  your  right  to  do  so  cannot  be  ques- 
tioned either  bj  the  court  or  any  one  else. 
Aside  from  this  one  limitntion,  in  this  court  the 
law  easts  the  burden  and  duty  upon  the  court, 
in  case  of  conviction,  to  flz  the  penalty  In  its 
discreti<m  within  the  limits  prescribed  by  the 
statute.   •   •  •« 

The  Jury  was  not  otherwise  Informed  as 
to  13ie  limits  of  punishment  imposed  by  'the 


statute,  and,  from  the  language  used,  would 
naturally  conclude  that,  if  It  did  not  qualify 
Its  verdict  as  stated,  then  It  was  within  the 
power  of  the  court  in  Its  discretion  to  Im- 
pose either  the  death  penalty  or  life  impris- 
onment, which  Is  not  the  law;  but  the  Jury 
may  have  taken  that  view  of  it  as  it  return- 
ed Its  verdict  without  adding  the  words 
"without  capital  punlshm^t." 

[7, 1]  Again,  in  Instmctlon  No.  21,  tha  Jury 
was  told: 

"In  order  to  justify  and  excuse  homicide  a 

gersou  must  be  in  the  lawful  pursuit  of  his 
usiness  and  withont  blame,  and  the  danger 
menacing  Mm  must  have  been  present,  appar- 
ent, and  imminent ;  and  at  the  time  of  the  sill- 
ing he  must  be  acting  under  a  reasonable  bell^ 
that  he  is  in  imminent  danger  of  death  or  of 
suffering  great  bodily  harm  from  the  deceased, 
and  that  it  is  necessary  fbr  him  to  kill  the 
deceased  in  order  to  prevent  the  death  of  or 
great  bodily  harm  to  himself.  The  apparent 
necessity  which  will  excuse  the  taking  of  human 
life  under  the  doctrine  of  self-defense  in  a 
case  of  homicide  involve^  two  considerations; 
FitBt,  the  defendant  himself  must  have  enter- 
tained an  honest  belief  in  the  existence  of  such 
necessity;  and,  second,  the  drcumstanoca  aiir- 
ronnding  him  must  hare  been  such  as  to  imoress 
a  reasonable  man,  under  the  same  state  of  facts, 
with  the  belief  of  his  imminent  peril,  and  of 
the  existence  of  an  urgent  necessi^  to  take  the 
life  of  his  assallanL  as  the  only  apparent  al- 
ternative of  saving  his  own  Itfe.  or  else  of  pre- 
venting the  infiictioB  on  blm,  the  defendant,  of 
great  bodil^  harm.   *    •    • " 

This  Instruction  was  excepted  to  and  as- 
signed as  error  in  the  motion  for  a  new  trl- 
aL  The  Instruction  Is  erroneous  In  several 
particulars.  The  statement  that  !*to  Justify 
and  excuse  homicide  a  person  must  be  In  the 
lawful  pursuit  of  his  business  and  without 
blame"  Is  too  broad  a  statement;  and  that 
the  danger  must  have  been  "apparent  and 
Imminent"  is  not  true.  The  assault  must  be 
of  such  character  as  to  create  In  the  mind 
of  the  defendant  a  reasonable  belief  that  the 
danger  Is  Imminent  and  that  it  Is  necessary 
to  take  the  life  of  his  assailant  in  order  to 
protect  himself  from  death  or  great  bodily 
harm;  but  it  Is  not  necessary  that  the  dan- 
ger be  in  fact  Imminent.  If  the  circum- 
stances are  such  as  to  create  in  the  mind  of 
a  reasonable  man  an  honest  belief  that  he  la 
then  In  such  Imminent  danger,  and,  so  be- 
lieving, he  kills  his  assailant,  he  ts  excusa- 
ble. This  instmctlon  as  tt}  the  law  of  self- 
defense  la  quite  lengthy  and  contains  other 
statements  which,  if  not  clearly  conflicUng, 
are  at  least  confusing  and  misleading. 

[9]  A  number  of  statements  and  remarks 
of  the  court  in  the  presence  and  hearing  of 
the  Jury  during  the  trial  are  assigned  as 
error  prej-udldal  to  defendant.  We  shall  not 
refer  to  all  of  them.  The  homldde  occurred 
on  the  evening  of  February  21,  1916,  some 
time  soon  after  7  (^dock,  on  a  vacant  lot 
In  the  town  of  Kemmerer.  One  Haddenham 
was  the  first  witness  called  for  the  prosecu- 
tion, and  testtfled  on  direct  examination: 

That  he  was  In  a  room  behind  a  saloon  with 
four  or  five  other  men,  "and  Dan  Parker  [de- 
fendant] come  diere  about  7  or  a  litde  after, 
come  in  the  door,   I  was  lying  on  a  bench  be- 
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hind  the  table.  He  came  In  ^e  door  and  said, 
'Haddenham,  come  out  here;  want  to  see  you. 
I  got  up;  went  straight  to  him.  As  soon  as 
I  got  out,  he  says  to  Mink  Porter  [the  de- 
ceased],  'You  have  mistreated  me.*  I  grabbed 
him  by  both  arms,  pushed  him  out  of  the  door, 
and  says,  Ton  don't  want  any  trouble  here, 
Dan."* 

Witness  testified  that  defendant's  attitude 
toward  deceased  was  not  threatening.  The 
court  asked  the  witness,  "Was  there  any 
trouble  between  defendant  here  and  Mink 
Porter  while  you  were  tbere?"  to  which  he 
answered,  "No,  sir."  On  the  cross-eiamiim- 
tlon  the  following  occurred: 

"By  Mr.  Bose:  Q.  How  far  into  the  room 
did  the  defendant  come?  A.  Just  to  the  edge 
of  the  door.  Q.  That  is,  he  opened  the  door 
and  just  entered  bo  as  tx>  be  inside  the  room, 
but  really  bach  of  the  door,  is  that  right?  By 
the  CJourt:  He  didn't  say  that  Doirt  repeat 
your  imagination  to  this  court  Mi-  Rose:  We 
except.  By  the  Court;  The  court  is  right; 
there  is  no  such  evidence.  Take  it  all  down. 
Mr.  Rose  is  afraid  something  will  creep  in." 

A  Uttle  further  on  witness  was  asked: 

"Did  you  notice  position  of  both  of  his  hands 
as  you  were  walking  toward  him?  A.  Ves. 
sir.  By  the  Court:  You  dtm't  have  to  answer 
those  qnestioQs  that  way.  Mr.  Bose,  if  you 
don't  cross-examine  the  witness  in  line  of  di- 
rect examination,  the  court  himself,  without 
exception,  will  not  permit  yon  to  go  any  fur- 
ther. Mr,  Rose:  I  want  to  make  myself  plain 
to  the  court  The  direct  examination  has  cov- 
ered everything  that  occurred  in  that  house, 
has  it  not!  Now.  if  the  court  please,  I  wish 
to  show  by  this  witoess  on  cross-examination 
that  the  defendant  when  be  entered  this  bouse 
neither  said  nor  did  anything  indicating  any  in- 
tention to  mistreat  or  attack  the  deceased.  By 
the  Court:'  Now  you  stop  right  here.  Tbia 
court  wants  yon  to  understand,  with  other  mem- 
bers of  the  bar,  that  if  you  have  got  a  case  you 
will  present  it,  but  not  through  supposition,  but 
only  what  is  founded  on  the  evidence  of  the 
direct  examination ;  don't  say  to  tbe  witness. 
You  have  testified  you  have  done  so  and  so. 
Ask  him  what  the  tacts  are.  That  ia  what  the 
jury  wants." 

Again: 

"By  Mr.  Rose:  Q.  Now,  Mr.  Haddenham, 
the  defendant  entered  the  west  door  of  the 
room.  You  were  lying^on  a  bench  at  the  east 
end  of  the  room?  A.  xes,  sir.  By  the  Court: 
Yon  hadnt  said  that;  he  said  yon  did.  Cross- 
uamination  can't  put  the  witness'  testimony 
in  his  mouth.  I  oever  heard  anything  about 
him  lying  on  a  bed  anywhere.  If  tney  did,  they 
know  more  than  you  and  I  do." 

One  Penrod,  a  witness  for  the  prosecntioti, 
testified  that  }ast  before  the  shooting  be 
walked  alonx  tbe  street  behind  defmdant, 
saw  him  cross  tbe  street,  and  heard  a  shot. 
He  was  asked: 

"What  did  yon  do  after  you  heard  the  -first 
shot?  A.  I  turned  around,  could  see  the  form 
of  Daa  Parker  past  the  shcqp  comer ;  two  more 
^ots  fired,  one  right  after  another,  then  a 
pause.  Dan  moved  Kind  of  northeast,  then  an- 
other shot  By  tbe  Court :  What  did  you  see— 
Dan  Parker  or  his  ghost?" 

Tbe  defendant  was  a  witness  In  his  own 
behalf,  and  testified  that  he  had  lived  in 
Kemmerer  two  years,  came  from  Kansas 
City,  that  hts  wife  died  December  1,  1914, 
and  that  he  took  her  body  to  Kansas  City  for 
burial.    He  was  then  asked: 


"Did  you  then  return  to  Kemmerer?  A.  Yes, 
sir;  I  did.  By  the  Court:  Wait  a  minute, 
ask  him  some  legal  question,  I  want  to  be 
fair  in  this  case.   Yon  try  it  legally,  Mr.  Bose." 

The  foregolns,  we  think,  discloses  the  at- 
titude of  tbe  trial  court  toward  the  counsel 
for  defendant,  and  that  It  was  calculated  to 
belittle  and,  disparage  tbe  attorney  for  d^ 
fmdant  before  the  jury,  and  to  convey  to  the 
jury  tbe  Impression  that  there  was  little,  it 
anything.  In  the  defense.  A  number  of  other 
matters  are  complained  of  as  prejudicial,  to 
which  we  do  not  think  It  necessary  to  refer, 
as  they  are  not  likely  to  occur  on  another 
trial.  Whether  the  evidence  was  sufficient 
to  warrant  the  verdict  returned  by  the  jury 
we  express  no  (pinion;  but,  whether  In- 
nocent or  guilty,  the  defendant  was  entitled 
to  a  fair  and  impartial  trial,  which  from  a 
careful  examination  and  consideration  of  the 
record  Id  tbe  case  we  are  omvlnced  was  not 
accorded  to  him.  He  was  entitled  to  have 
the  crime  with  which  he  stood  charged  cor> 
rectly  defined;  to  have  the  law  of  self-de- 
fense correctly  stated;  to  have  bis'  defense 
presented  without  disparagement;  and  to 
have  reasonable  time  under  the  clrcumstan<s 
es  for  bis  attorney  to  prepare  a  motion  for  a 
new  trial  so  as  to  properly  and  fairly  pre- 
sent the  errors  claimed  to  have  been  com- 
mitted on  the  trial.  The  case  being  a  capi- 
tal one,  and  as  tbe  judgment,  if  enforced, 
will  deprive  a  human  being  of  his  life,  we 
have  deemed  It  our  duty  to  look  into  the  rec- 
ord for  the  sole  purpose  of  ascertaining 
whether  or  not  such  fundamental  error  was 
committed  on  the  trial  as  to  deprive  the 
defendant  of  his  constitutional  right  to  a 
fair  trial,  and  In  doing  so  we  have  followed 
the  humane  rule  adopted  by  other  appellate 
courts,  by  considering  some  errors'  which  ax>- 
pear  to  us  to  be  fundamental,  although  not 
shown  by  the  record  to  have  been  excepted 
to  at  the  time. 

Being  convinced  that  the  defendant  did 
not  have  a  fair  trial,  the  judgment  of  the 
district  court  will  have  to  be  reversed,  and 
the  cause  remanded  for  a  new  trial;  and  It 
is  so  ordered. 

Reversed. 

POTTER,  G.  concnrB,  800TT,  3^  did 
not  sit 


CIREJ  T.  STATE.    (No.  876.) 

(Supreme  Court  of  Wyoming.    Dec.  23,  1916.) 

1.  HOUCIDB  4S>294(1)— lN9rBUOTI0H8— IH- 
BANITT. 

An  instmctl(m  that  before  defendant,  charg» 
ed  with  murder,  could  be  excused  on  the  ground 
of  insanity,  the  jury  must  believe  from  the  evi- 
dence thatattiie  time  of  the  killing  he  was  with- 
out Bi^elent  reason  to  know  what  he  was  do- 
ing, was  erroneous,  since  defendant  may  have 
had  sufiident  reason  to  know  what  he  was  do- 
ing, and  not  have  had  reason  sufficient  to  deter- 
mine whether  his  act  was  right  or  wrong. 

[EM.  Note.— For  other  cases,  see  Homiddet 
Cent  Dig.  8  005;  Dec,  Dig.  ®=»294a).l 
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2.  CxnnirAL  Law  «c»778(7)— Inbtbuotioiw— 

INSAITITT— BUBDBK  OF  FBOOF. 
Such  instruction  was  also  erroneouH  as 
toidiDg  to  nuslead  the  jmj  as  to  the  burden 
of  proof;  the  burden  being  on  the  state  to  es- 
tablish the  sanity  of  defendant  beyond  a  rea- 
sonable doubt  where  his  insanity  is  an  Issue. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  «  1848.  1851,  1»60,  1967 :  Dec 
Dig.  <S=»778(7).] 

8.  Ceiminal  L^w  ^823(9)— Haeulkss  EIb- 

BOB— I  NBTBDCnOItB— I N8AKITT. 

In  a  murder  case,  an  instruction  tiding 
to  mislead  the  Jury  as  to  the  burden  of  proof 
on  the  question  of  Insanit?  was  harmless  where 
another  portion  of  the  charge  directed  an  ac- 

auittal  if  the  jury  entertained  a  reasonable 
onbt  as  to  defendantfs  aanitj  mt  tSie  time  of  the 
homicide. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S8  1992-1994,  3158 ;  Dec  Dig. 
^823(9).] 

4.  Cbiminal  Law  ^1172(2)— Ihstbuctions 

— Thbeats. 
In  a  homldde  case,  it  was  not  prejudicial 
to  instruct  that  eridance  had  been  introduced 
tending  to  show  threats  made  by  defendant 
against  deceased  prior  to  the  homicide,  and  that 
such  evidence  should  be  taken  in  connection  witb 
all  other  evidence  and  considered  in  determlntng 
defendant's  guilt  or  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  3155;  Dec  Dig.  ^1172 
(2).] 

6.  HoinoiPK  ^2^(3)— iNSTBTTonoNS— "Pbe- 

UEDITATBD  MAtlCB."  ■ 

In  a  homicide  case.  It  was  error  to  instruct 
that  to  constitute  "premeditated  malice"  no 
particular  time  need  interrene  between  the  for- 
mation of  the  intention  and  the  act,  but  it  is 
enough  if  the  intent  to  commit  the  act  with  the 
fuU  appreciation  of  the  result  likely  to  follow 
was  present  at  the  time  the  act  was  committed. 

[Ed.  Note. — Vor  other  cases,  see  Homicldet 
Cent.  Dig.  §  591;  Dec.  Dig.  «=>28e(8).  "  " 

For  other  definitions,  see  Words  and  Phrases, 
Tiiat  and  Second  Series,  Premeditated  Halice.1 

ft.  HomoiDK  «=»311--Inbtbuction9— PumsH- 

MBHT. 

An  instruction  in  a  homicide  case,  which, 
after  telling  the  jury  that  they  could  qualify 
their  verdict  by  adding  the  words  "witiiout 
capital  punishment,"  stated  that  In  case  of 
conviction  it  was  the  duty  of  the  court  to  fix 
the  penalty  in  its  discretion  within  the  limits 
prescribed  by  statute,  was  erroneous.  In  that 
the  jury  would  naturally  conclude  therefrom 
that,  if  they  did  not  qualify  their  verdict,  the 
court  had  discretion  to  impose  either  tihe  death 
penalty  or  life  Imprisonment 

VBA.  Note. — ^For  other  cases,  see  Homldde, 
Cent  Dig.  If  ees.  668:  Dee.  Dig.  «s>SllJ 

Error  to  District  Court,  Uncoln  Coadty; 
David  H.  Oralg,  Judge. 

Matt  OlreJ  was  convicted  of  murder  In  tbe 
first  degree,  and  brings  error,  Beversed. 

R.  B.  Bose,  ot  Eemmerer,  for  plaintiff  In 
error.  "O.  A.  PrestMi,  Atty.  Oen..  for  tbe 
State. 

BEAOD,  J.  nie  plaintiff  in  error.  Matt 
CireJ,  was  convicted  ot  marder  In  ttae  first 
degree  and  sentenced  to  suffer  death.  From 
that  judgment  be  brings  error. 

The  case  was  tried  In  tbe  district  court  of 
Unooln  coantr  at  ttae  same  term,  and  Im- 
mediate foUowlng  tbe  case  of  state  o2  Wy- 


oming T.  Denlti  Parker,  which  case,  enU- 
tled  In  this  court  Danld  Parker  t.  State  of 
Wyoming,  101  Pac.  652,  was  this  day  decided. 
The  same  attotney  was  appointed  by  tbe 
court  to  deflend  In  this  case  as  in  the  Parker 
Case.  The  grounds  for  a  new  trial  as  con- 
tained in  tbe  motion  therefor  are  that  the 
venUct  was  not  sustained  by  snffldent  evi- 
dence and  is  oontnuy  to  law.  and  that  tbe 
court  erred  in  glTlDg  Instruction  Mo.  17  and 
instruction  Vo.  2L  Bach  of  those  Instroc- 
tlons  was  acepted  to  at  ttae  ttme^  and  all 
Uie  lostmctlons  are  cmtalned  In  the  bill  ot 
exceptions ;  but  Nos.  17  and  21  are  not  men- 
tioned or  discussed  In  ttae  brief  of  coonsel  for 
plaintiff  in  errw,  and  under  tbe  rule,  it 
strictly  eniorced,  the  objectioDs  thereto 
would  be  deemed  waived.  Bul^  as  tbia  is  a 
capital  case,  and  the  entire  recrad  being  be- 
fore us,  we  have  examined  the  same  for  the 
purpose  of  ascertaining  whether  m  not  it 
discloses  such  fundamental  emv  as  depriv- 
ed the  defendant  of  a  fair  trial. 

[1-1]  Tbe  defense  was  Insanity;  and  In- 
st^cthm  No.  17  Is  as  f<^ows: 

"He  court  instructs  the  jury  that  the  law 
presumes  every  man  sajie  until  tbe  contrary  is 
shown  by  the  evidence,  and  before  the  defend- 
ant can  De  excused  on  the  ground  of  insanity 
the  iurj  must  believe  from  the  evidence  thm 
the  defendant  at  the  time  of  the  killing  was 
without  sufficient  reason  to  know  what  he  was 
doing,  or  that,  as  a  result  of  mental  unsound- 
ness, he  had  not  then  sufficient  will  power  to 
govern  his  action  by  reason  ot  some  insane  im- 
pulse which  he  could  not  redst  or  control." 

The  statement  tbat  before  the  d^endant 
can  be  excused  on  tbe  ground  of  insanity 
ttao  jury  must  believe  from  the  evidence  tbat 
ttae  defendant  at  the  time  of  the  killing  was 
without  sufBdent  reason  to  know  what  tae 
was  doing  Is  not  a  correct  statement  of  tbe 
rule  of  law  In  such  cases.  The  defendant 
may  have  bad  sufficient  reason  to  have 
known  what  be  was  doing,  and  yet  may  not 
have  bad  sufficient  reason  to  determine  tbe 
qtiallty  of  bis  act  as  to  whether  it  \ras  right 
or  wrong.  The  InstroctlcHi  Is  also  objection- 
able as  tending  to  mislead  the  jury  as  to  the 
burden  of  proof ;  tbe  rule  In  this  state  being 
tbat,  when  the  aoestltm  of  Insanity  la  In 
Issue,  and  there  Is  evidence  tending  to  prove 
insanity,  the  burden  rests  with  the  state  to 
eetablista  tbe  saixl^  of  tbe  defendant  beyond 
reasonable  doubt  State  v.  Pressler,  16  Wyo. 
214,  92  Pac  806,  IS  Ana  Cas.  98.  The  in- 
strucUon  does  not,  however,  state  that  It 
devolved  upon  tbe  defendant  to  prove  his  In- 
sanity, and  the  jury  in  another  portion  of 
the  charge  having  been  eorrectly  Informed 
tbat,  if  It  enta*talned  a  reasonable  doubt  as 
to  defendant's  sanity  at  the  time,  it  should 
acquit  him,  we  do  not  tttlnk  that  such  prej- 
udice Is  made  to  appear  <m  that  account  as 
to  warrant  a  reversal  of  tbe  judgm«it. 
Flanders  v.  State,  1(56  Pac.  89. 

[*]  We  find  nothing  prejudicial  In  the 
twenty-first  instruction.  By  it  the  jury  was 
tcAA  tbat  evldflDce  bad  been  introduced  tend- 
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Ins  to  show  threats  made  by  defendant 
against  the  deceased  prior  to  the  homldde, 
and  that  such  eTidence  should  be  taken  In 
connection  with  all  the  other  eTidence  and- 
c(Hisldered  by  the  Jury  In  determining  the 
gnilt  or  innocence  of  the  defendant. 

[5, 1]  The  more  serious  and  Important 
questions  arise  on  two  other  instructions 
given  to  the  jnry,  and  ^icb  are  literal 
copies  of  two  instructions  considered  In 
Parker  t.  State,  supra,  In  the  first  of  which 
instructions  the  court,  In  defining  premedi- 
tated malice,  which  under  the  statute  must 
be  alleged  and  proved  in  order  to  constitute 
murder  In  the  first  degree,  told  the  Jury  that: 

"To  constitute  premeditated  malice  no  par- 
ticular time  Deed  intervene  between  the  forma- 
tion of  the  intent  and  the  act;  it  ia  enoiiRh  if 
the  intent  to  commit  the  act  with  the  full  ap- 
preciation of  the  resalt  likely  to  follow  was 
present  at  the  time  the  act  was  committed." 

In  the  other  Instruction  referred  to  above 
the  Jury  wbs  told: 

"That  with  the  punishment  which  would  fol- 
low a  verdict  of  conviction  you  have  nothing 
to  dq,  farther  tlian  this:  The  statute  provides 
that  in  case  you  find  the  defendant  guilty  of 
murder  in  the  first  degree,  you  may  qualify 
your  verdict  by  adding  thereto  the  words  'with- 
out capital  pnnishmenL'  In  that  event  the 
death  penalty  could  not  follow,  and  the  only 
sentence  wblch  the  court  would  have  power  to 
impose  would  be  Ufe  imprisonment.  The  right 
to  add  these  words  to  your  verdict,  and  thus 
limit  the  power  of  the  court  to  a  sentence  of 
life  imprisonment,  is  an  absolute  right  given 
you  by  statute,  and  your  right  to  do  so  can- 
not be  questioned,  either  by  the  court  or  any 
one  else.  Aside  from  this  one  limitatioa,  in 
this  court  the  law  casts  the  Imrden  and  duty 
upon  the  court.  In  case  of  conviction,  to  fix  the 
penalty  in  its  discretion  within  tiie  limits  pre- 
scribed by  the  statute.    •    •    • " 

Both  of  these  Instructions  were  considered 
In  the  Parker  Case,  supra,  and  held  to  be 
fundamentally  erroneous,  and  prejudicial  to 
defendant;  and  the  reasons  for  so  holding 
are  there  stated  and  the  anthorities  cited, 
and  need  not  t>e  here  repeated. 

Following  the  decision  in  the  Parfcn-  Case 
with  lespect  to  those  two  Instructions,  and 
for  the  error  in  instruction  No.  17,  the  Judg- 
ment of  the  district  court  la  reversed,  and 
the  caose  remanded  for  a  new  trial. 

Reversed. 


POTTER,  a 
not  Bit 


concurs.    Scott,  J.,  did 


OHAlfA  T.  STATB.   (Mb.  SI9.) 

(Supreme  Court  of  Wyoming.    Dec  23.  1918.) 

Cbiminjj,  Law  *=»1056(1)— Appbal — Objec- 
tion Below. 
Where,  in  a  capital  case,  the  evidence  is 
conflicting  on  whether  defendant  left  the  room 
after  the  beginning  of  the  quarrel  and  then 
returned  and  renewed  the  quarrel,  and  the 
court  erroneously  instroctB  that  an  latent  to 
kill  at  the  instant  the  shot  was  fired  was  suffi- 
cient to  constitute  premeditated  malice,  and 
thoreby  render  the  act  murder  in  the  first  de- 
gree, the  Judgment  should  be  reversed,  though 


defendant's  counsel  neglected  to  object  and  save 
an  exception  to  the  instruction. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2668.  2670;  Dec  Dig. 
1056a).] 

Error  to  District  Court  Uncoln  County; 
David  H.  Onig,  Jndga 

T.  Ohama  was  convicted  of  muirder  In  tbe 
first  degree,  and  brings  error.  Berersed. 

McMlcken  ft  BIydenburgh,  of  Rawlins,  for 
plaintltr  in  error.  D.  A.  Preston,  Atty.  Gen., 
and  Wilfred  O'Leary,  Depaty  Atty.  Oen., 
for  the  State. 

POITEB,  0.  J.  Tba  plaintiff  in  error  was 
cbarged  widi  tbe  crime  of  murder  In  tbe  first 
degree,  and  wmvicted  of  that  crime  by  an 
nnqnallfled  verdict  and  aentotoed  to  suffer 
deatb.  Tbe  case  Is  here  on  error,  and  ia 
in  somewbat  tbe  same  c<xtditi(m  as  tbe  Par- 
ker and  Cli«j  Gases,  161  Pac  562,  656,  tbU 
day  decided.  It  was  tried  at  the  same  term  ot 
court,  and  tbe  same  instructions  were  given 
as  In  those  cases  defining  premeditated  mal> 
ice  and  explaining  the  right  of  the  Jury  to 
qualify  its  verdict,  if  mnrder  in  the  first 
d^ee,  by  adding  tber^  "wiOiont  capital 
punishment"  No  exception  was  taken  to 
either  instruction,  or  to  any  other,  and  they 
were  not  mentioned  In  any  way  In  the  motion 
for  new  trial.  The  plaintig  In  error,  herein- 
after r^erred  to  as  the  defendant  Is  rcq>- 
ressnted  here  by  dlflOTent  conosel  than  at 
the  trial  in  the  district  onut,  and  they  did 
not  come  into  the  case  until  after  me  mo- 
tion for  new  trial  hod  beoi  filed  and  over^ 
ruled. 

It  appears  that  the  defendant  was  arraign- 
ed on  May  4, 1916,  and,  having  Informed  the 
court  that  he  was  witboot  and  unable  to 
secure  counsel,  the  court  appointed  counsel 
to  defend  blm.  And  thereupon  he  entered  a 
plea  of  not  guUty;  tbe  Journal  entry  re- 
citing that  he  waived  his  right  to  the  stat- 
utory time  In  which  to  plead.  And  the  case 
was  set  down  to  be  tried  at  10  o'clock  on  the 
following  morning.  It  appears  that  the 
trial  was  commenced  on  tbe  morning  of  May 
6th,  and  was  concluded  on  that  day  by  the 
rendition  of  the  verdict  finding  the  defend- 
ant giiUtgr  of  murder  In  the  flrat  degree.  No 
objections  appear  to  have  been  made  or  ex- 
ceptions taken  during  the  trial 

Because  of  the  failure  of  couusel  appoint- 
ed by  the  court  to  apply  for  time  in  which  to 
prepara  for  trial  and  interpose  objections 
and  preserve  exo^rtlons  so  as  to  entitle  the 
defendant  to  be  beard  In  this  court  upon  al- 
leged manifest  errors  under  the  ordinary 
rules  of  appellate  procedure,  it  is  contended 
that  the  defendant  did  not  have  a  fair  trial, 
and  that  the  errors  are  so  serious  and  prej- 
udicial as  to  Justify  a  reversal  of  the  Judg- 
ment in  the  absence  of  exceptions.  And  it 
Is  argued  that  the  record  clearly  shows  sndi 
incompetence  or  gross  neidect  of  counsel 
prejudicial  to  defmdant  as  to  fumisfa  snf- 


»Por  otlMT  easw  me  sams  tople  tad  KBT-NDHBBR  in  all  Kar-Nombared  DlgMtk  sod  laduM 


Digitized  by 


Google 


Wyo.) 


OHAMA 


T.  STATE 


669 


adaA  ground  tor  a  new  trial.  Whether  the 
mere  n^eet  or  tncompetence.  of  asrigoed 
coQiud,  appearing  to  bare  prejudiced  de- 
fradanf 8  rights;  would  justly  a  rereraal, 
need  not  be  determined.  But  Oke  tact  that 
defendant's  counsel  was  appointed  by  the 
comt,  and  tibuit  the  trial  was  allowed,  wlth- 
ont  objection,  to  inroeeed  without  reasonable 
time  for  proration,  if  audi  be  the  case, 
mlgjit  be  proper  to  be  considered  In  connec- 
tion with  a  diowing  by  the  record  that  no 
objection  waa  made  or  exception  taken  to 
erroneouB  and  (dearly  prejudicial  inatroctloaa 
defining  the  crime  of  which  this  defendant 
waa  convicted,  or  relating  to  the  right  of 
the  jury  to  Quality  tbi^  verdict  by  adding 
*'wttliont  capital  pnnldlment,'*  in  determlU' 
ing  whether  the  faUnre  to  so  object  or  ex- 
cept has  depiived  the  def aidant  of  the  right 
to  have  the  errm  considered  in  this  court 
or  make  audi  consideration  iminnper. 

Am  explained  in  the  Parker  Case,  the  In- 
struction deflniiv  premeditated  malice,  the 
donoit  distingnldilng  murder  in  the  first 
degree  from  second  degree  murder,  was  radi- 
cally and  fundamentally  emmeous.  And  In 
this  case,  as  in  that,  it  was  &uaij  prej- 
udicial ;  for^  while  the  defense  waa  a^-de- 
fttise,  the  Jury,  if  disbtiUertng  that  the  act 
wtm  comndtted  in  self-defiense.  mlgU  have 
ftoond  iqxm  the  erldence,  if  p»qperly  instruct- 
ed, that  there  waa  not  audi  premeditation  as 
to  oonsUlute  murder  in  the  first  d^prea  Hie 
deceased,  Sadagl  Muragldil,  waa  Shot  by  the 
defendant  with  a  pistol  or  rendTar,  and  axr 
pired  within  a  fSw  ndnutea  after  the  shoot- 
ing. There  wcore  only  two  eyewUmesses  to 
the  homidde  besides  the  defendant,  and  they 
testified  on  the  trial  as  well  as  the  defend- 
ant; the  testimony  of  the  three  being  taken 
throutfi  an  Interpreter.  The  defendant  tes- 
tified in  his  own  behalf  and  the  othras  as 
wltneasee  for  the  state,  rrom  the  testimony 
of  the  two  who  testified  for  the  state  It  ap- 
pears that  the  Shootli«  occurred  during  a 
Bcaffle  or  fight  following  or  a«  a  continua- 
tion of  a  quur^  between  the  deceased  and 
tbe  defendant,  and,  as  <»ie  of  said  witnesses 
states,  when  each  of  them  had  hia  arm 
around  the  other.  13iey  all  agree  tliat  the 
deceased  had  been  Aiding  the  defendant  for 
drinking  and  playing  pool  instead  of  attend- 
ing to  his  work,  aa  he  idiould,  or  making 
preparatim  tor  his  work  on  the  following 
day,  and  aivlied  an  ^thet  to  the  defendant 
the  meaning  of  whidi  we  do  not  understand, 
nor  is  it  uidalned  in  the  eridraice,  except 
that  tite  defoidant  referred  to  it  w  a  bad 
nickname,  and  he  did  not  want  it,  because 
he  had  Just  oome  to  the  camp  (a  ooid-mining 
camp  in  which  the  homicide  ocouired).  The 
two  witnesses  atoresald  tor  the  state  teetl- 
fled  that  after  the  beginning  of  the  quarrel 
the  defendant  went  ont<of  the  rotnu  and  re- 
turned in  foiv  or  fire  minutes,  whrai  the 
quarrel  waa  again  started  by  tila  referring 
to  what  the  deceased  had  said,  and  that 


after  a  few  words  th^  commenced  to  fl^t. 
The  defmdant  testified  that  tlie  decenaed 
came  toward  him  with  a  knife,  and  that  he 
shot  to  deCraid  Wm^oif,  But  the  other  wit- 
nesses testified  that  they  did  not  see  him 
have  any  knife,  and  that  no  knife  waa  found 
aboirt  him  after  he  was  shot  The  defend- 
ant also  testified  that  he  did  not  leare  the 
room,  but.  In  ^ect«  that  the  quarrel  was  con- 
tinuous, and  that  he  bad  tbe  revolver  on 
hia  perscm  In  a  pocket  all  the  time. 

If  the  defendant  left  tha  room  after  the 
beginning  of  the  quarr^  and  then  returned 
and  renewed  ithe  quarrel,  that  £act  might 
tend  to  show  premefltated  maUc&  But  it 
is  impossible  to  ascertain  wh^er  tbe  Jury 
believed  that  the  defendant  left  the  room 
and  returned,  or  baaed  the  verdict  upon  the 
theory  of  the  erroneous  instruction  that  an 
Intent  to  kUl  at  the  instant  the  shot  was 
fired  would  be  suflkient  to  constitute  pre- 
meditated malice  and  thereby  render  tl»  act 
murder  in  the  first  degree,  or  upon  what 
tlieory  or  belief  aa  to  the  factfi  the  verdict 
was  based.  This  being  a  capitfti  case,  we 
think,  for  the  rusona  stated  In  the  Parker 
Oase  with  reference  to  the  instructions  atore- 
sald, the  rule  aa  to  obJecti<Hi«  and  excep- 
tiona  should  not  be  strictly  enforced.  That 
rule  of  practice  is  a  salntary  one  in  most 
cases,  and  should  not  be  departed  tnm  even 
in  criminal  cases,  exc^  In  a  case  like  this, 
where  deaned  necessary  to  the  security  of 
tbe  d^oidanfs  right  to  a  fSlr  trial  or  the 
Just  administration  of  the  law.  The  reasons 
for  the  rule  are  not  of  such  paramount  Im- 
portance as  to  outweigh  all  considerations 
of  Justice  where  manifestly  prejudicial  «^ 
rora  Invol^iig  the  life  of  the  accused  have 
occurred,  and  may  have  caused  a  verdict 
requiring  the  extreme  penally  of  the  law  to 
be  imposed,  ^tato  v.  Wright,  104  La.  4«.  28 
South.  90»;  Schlencker  v.  State,  9  Neb.  300, 
2  N.  W.  710.  In  the  Kebraska  case  dted  it 
waa  held  that  tbe  absence  at  an  exception  in 
a  capital  case  does  not  neceGsarlly  derive 
tbe  prisoner  of  hia  ri^t  to  a  new  trial  for 
errors  prejudicial  to*  him;  and  the  error 
considered  waa  in  defining  premeditated  mal- 
ice, as  in  thia  case.  The  court  said  that  the 
InstroctlMi  completdy  ignored  premeditation 
as  an  independent  element  of  murder  in  the 
flnt  degree,  and  left  the  Jury  to  understand 
that  a  ddlberate  Intoitton  unlawfully  to 
kill  was  alone  sufficient  evidence  of  premedi- 
tated malice,  and  would  warrant  a  omviction 
for  the  highest  d^ree  of  homldde^ 

In  at  least  one  state  there  la  a  statutory  rec- 
ognition of  the  impropriety  of  requiring  an 
exception  to  authorize  in  a  capital  case  the 
consideration  of  prejudicial  errors  to  see  if 
Justice  requires  the  ordering  of  a  new  trial. 
People  V.  I^rons,  UO  N.  Y.  61S,  17  N.  E. 
^1;  People  v.  PalUster,  138  N.  T.  601,  33 
N.  B.  741. 

We  think  it  not  only  proper,  but  our  duty, 
to  order  a  reversal  of  the  Judgment,  and 


Digitized  by 


660  161  PAOinO 

Out  tbe  twam  be  remanded  for  a  new  trial; 
and  It  will  be  bo  ordered. 

Reversed. 

BEARD»  J.,  concara.  SCOTT,  did  not 
alt 


CITY  OF  PORTLAND  SCHMID  et  at* 
(Supreme  Court  of  Or^n.   Dec.  19,  1916.) 

1.  EUIMENT  DOUAIN  «S>^4— APFKAL  AHU  RE- 
VIEW—WaIVEB  or  Appeal. 

A  municipality,  in  condemnation  proceedingH 
to  secure  property  for  sidewalk  purposes,  waives 
its  appeal  from  judgmrat  fiziiig  damaaes  by 
taking  and  oslng  the  proiwrty  pending  the  ap- 
peal. 

[Ed.  Note.— Ftn:  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  f  666;  Dec.  Dig. 

2.  Ehiitent  Douain  «s:»254  —  Afpkai.  and 
Review— Waivbe  or  Appeal. 

Aq  appeal  by  a  manidpality  from  Judgmoit 
in  condemnation  proceediogs  fixing  damages  for 
sidewalk  property  will  be  held  waived  where 
the  dty  constmcted  Hie  lAdewalk  pending  ap- 
peal, notwithstanding  that  thereafter,  on  ad- 
vice of  the  dty  attomeyi  sidewalk  was  removed 
by  dty. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  |  666;  Dec  Dig.  «=»2e4.] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  O.  U.  Gautenbein. 
Judge. 

Condemnation  proceedings  "by  the  City  of 
Portland  againat  Charles  Schmld  and  otbers. 
From  a  judgment  tor  defendants,  plaintiff 
appeals.  On  motlm  to  dismiss  atq^waL  no- 
tion granted,  and  appeal  dlsmlaaed. 

Harrison  Allen  and  3.  B.  Latourette,  both 
of  Portland  (GrlEQth,  Letter  &  Allen,  La- 
tourette &  Latourette,  and  Ralph  It  Dunl- 
way,  all  of  Portland,  on  the  brief),  for  the 
motion.  Ll  E.  Latourette,  of  Portland  (W,  P. 
La  Roche,  City  Atty.,  of  Portland,  on  the 
brief),  opposed. 

BENSON,  J.  [llThlB  was  a  proceeding  by 
the  city  of  Portland  to  condemn  a  iwrtlon  of 
lot  1  in  block  315  for  the  purpose  of  widening 
Washington  street  Upon  a  trial  the  Jury 
returned  a  verdict  in  favor  of  the  defendants 
fixing  the  amount  of  damages  to  be  recovered 
in  excess  of  benefits  to  be  derived  from  the 
Improvement  A  Judgment  was  subsequently 
entered  thereon,  from  which  the  plaintiff 
perfected  its  appeal.  Thereafter  the  city 
authorities  took  possession  of  the  premises, 
erected  a  sidewalk  thereon,  and  opened  the 
same  to  the  public  for  its  use.  About  a  month 
later,  at  the  request  of  the  dty  attorney,  the 
sidewalk  was  again  set  back  to  the  old  line, 
and  the  defendants  now  more  to  dismiss  the 
appeal  upon  the  ground  that  the  plalntiCT  has 
forfeited  Its  right  of  appeal  by  accepting  the 
fruits  of  the  Judgment  and  entering  upon  and 
occupying  the  premises  sought  to  be  condemn- 
ed. PlalntiCF,  while  admitting  that  the  pave- 
ment was  laid  up  to  the  newly  established 
line  and  that  the  sidewalk  was  constmcted 
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npm  the  premises  and  used  by  the  publl<^ 
Inslsta  that  these  acts  were  inadvertently 
performed  by  the  city's  agents  and  employte 
without  authority,  and  that  therefore  the 
city  ought  not  to  be  held  to  have  waived  ita 
right  of  aK>eaL  We  do  not  deem  it  neoesearr 
to  enter  into  any  dlamuBltm  ot  tlie  evidaios 
as  to  tbia  qnestUm,  and  It  la  oioiiiSi  to  aay 
that.  In  our  judgment,  tbo  evldenee  satis- 
factorlly  dlaeloaes  tbi^  the  dty  aatborixed 
the  occapatttm  and  use  of  the  land,  and  that 
Its  Inadvertratce  ocmalsted  In  a  &llnre  to 
hold  a  tlm^  coDsnltatlon  vltb  its  legal 
advlaera, 

[1]  niere  lonalns  Uien  a  oonsldecatlim  ot 
the  question  as  to  wbethsr  or  not  the  takiitf 
and  occupation  of  the  land  constitatea  a 
waiver  at  the  appeal.  It  may  be  said  at  ftut 
outset  ttuLt  It  is  so  weU  eiteUlahed  as  to  be 
regarded  as  eleaneidarr  law  that  a  llligajit 
cannot  accept  the  benefits  of  an  adjudication 
and  afterward  appeal  therefrom.  Practically 
every  atate  in  tlie  nnion  has  so  hdd.  and  the 
dodsine  la  snstalned  In  ttiis  state  ta  Moora 
V.  Vlayd^  4  Or.  200;  Portland  Oona.  Go.  t. 
0'Nell.240r.{M,  82  Fac.  7«4;  Bush  t.  Mitdi- 
ell,  28  Or.  92,  41  Pac.  160 ;  Hoores  v.  Mooreo, 
36  Or.  261, 59  Pac.  827;  Boots  t.  Boring  Junc- 
tion Lumber  Co.,  SO  Or.  208,  92  Pac  811.  94 
Paa  182 ;  Oregon  Elec  Ry.  v.  TerwiUlger  U 
Co.,  61  Or.  107,  93  FlUX  834,  980;  Kdlogg 
Smith,  70  Or.  449,  142  Paa  88%  It  la  tnia 
that  the  money  partt  of  the  judgment  baa 
not  been  paid,  but  the  defendants  are  the 
only  o&es  who  might  con^lain  of  this.  If  it 
had  been  paid,  the  authorities  are  abundant 
to  the  effect  that  such  payment  would  con- 
stitute a  waiver  of  the  appeal,  but  It  must 
not  be  overlooked  that  the  one  signal  benefit 
sought  by  the  plaintiff  In  this  lltigatloa  was 
the  right  to  occupy  the  land  In  controversy, 
which  It  did,  and  the  fact  that  it  sabsequently 
regretted  the  action  and  removed  the  side- 
walk could  not  restore  ita  lost  rl^t  Port- 
land Cons.  Co.  V.  O'Nell,  supra. 

It  follows  that  the  appeal  must  be  dia- 
missed. 

MOORB,  a  and  McBBIDB  and  BUS- 
NETT,  JJ.,  concur. 


MALAGAMBA  v.  McLEAN  et  aL 
(Supreme  Court  of  Oregon.   Dec.  19,  1916.) 

Injunction  ©=163(2) — TEifPOBABT  Injunc- 
tion— Motion. 
In  a  suit  to  enjoin  the  sale  of  real  estate 
and  apply  the  equitable  interest  which  plaintiff's 
judgment  debtor  has  in  the  property,  owned  by 
his  wife,  in  which  a  temporary  injanetion  was 
granted  on  appeal,  where  a  diBsoIotion  <tf  the 
reatraining  order  would  enable  ths  owner  to 
dispose  of  the  lot  and  to  determine  on  the  re- 
straining order  whether  the  complaint  states  a 
cause  of  suit  would  be  to  decide  the  main  ques- 
tion involved,  a  motion  to  dissolve  the  injonc- 
tion  on  that  groand  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Inionctioiit 
Cent  Di^.  |  358;  Dec.  Dig.  «=9ld3(2).] 


«:3For  otiwr  cmm  tea  miD«  topio  and  KSY-NUHBBB  In  all  Rer-Nuinbered  Dlgesta  and  Indexoa 
*Reh«atinB  denied  Jannair  9,  1917. 
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X>epartmeiit  2.  Ai^>eal  firom  Olrcijlt  Coart, 
Clatsop  Coonty;  J.  A.  EaUn,  Jadge. 

Suit  for  InJanctloD  by  D.  Malagamba 
against  Irena  G.  McLean  and  others.  From 
a  Judgment  dismissing  the  suit,  plaintiff  ap- 
peals. On  motion  to  dissolve  a  temporary 
InjunctUn  Isaned  by  the  Snpieme  Oonrt 
Motion  denied. 

F.  C.  Hesse,  <tf  Astoria  (Norblad  &  Hesse, 
of  Astoria.  OS  the  brief),  for  appellant  A. 
O.  rolton,  of  Astoria  (O.  O.  Fnltcm,  of  As- 
twia,  on  tbe  brief),  for  respondents. 

HARRIS,  J.  Irena  O.  McLean  and  Arch 
McLean  are  husband  and  wife.  Arch  Mc- 
Lean and  I>.  Malagamba  were  partners  doing 
business  under  the  Arm  name  of  Arch  Mc- 
Lean &  Co.  Irena  C  McLean  obtained  a 
^dgment  against  the  partners  for  $2,795.01, 
together  with  Interest  and  costs.  Malagam- 
ba commenced  a  suit  which  terminated  la 
a  decree  dissolving  the  partnership  and  a 
judgment  against  Arch  McLean  for  |1,850.- 
80,  together  with  other  snms.  The  Judgment 
obtained  by  Irena  C.  McLean  was  prior  to 
the  one  secnred  by  Malagamba.  Tbe  part- 
nership being  without  assets,  Irena  C.  Mc- 
Lean caused  the  Issuance  of  an  execution 
and  a  levy  <m  the  Individual  property  of 
Malagamba.  Arch  McLean  Is  insolvent,  and 
consequently  Malagamba  Is  unable  to  en- 
force the  satlsfactlcm  of  bda  Judgment  by  ex- 
ecution, levy,  and  sale.  Irena  C.  McLean 
owns  lot  6  in  block  46,  McClnre's  addition  to 
Astoria.  A  bolldlng  was  constructed  upon 
that  lot  Claiming  that  the  building  had 
been  erected  by  Arch  McLean  and  paid  for 
by  him,  and  that  therefore  be  bad  an  equita- 
ble Interest  In  the  pn^ierty.  Malagamba  com- 
menced this  suit  against  the  McLeans  and 
the  sheriff  to  stay  the  progress  of  the  ez- 
ecntlon  issued  on  the  Ireaa  O.  Mdjean  Judg- 
ment and  to  compel  her  to  apply  on  her 
Judgment  the  value  of  the  alleged  equitable 
Intmst  ascribed  to  Arch  McLean. 

Tbe  defendants  demurred  to  the  complaint 
filed  by  Malagamba.  and  the  drcolt  court 
roled  that  the  pleading  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  suit ;  and, 
the  plalntlfl  refusing  to  plead  farther,  the 
court  dismissed  the  »nlt  Malagamba  appeal- 
ed, and  upon  his  application  we  issued  an  or- 
der whldi,  pending  the  appeal,  and  until  a 
final  hearing,  stays  the  oecutlon  ou  tbe 
Irena  C.  McLean  Judgment  and  enjc^ns  the 
sale  of  lot  5.  The  defendants  contend  that 
the  complaint  does  not  state  facts  sufficient 
to  cwstitnte  a  cause  of  salt,  and  they  there- 
fore moved  for  a  dissolution  of  the  reutroln- 
Ing  order.  The  v^  purpose  of  this  suit  Is 
to  apply  whatever  equitable  interest  Arch 
McLean  may  have  in  lot  5  on  the  Judgment 
held  by  Irena  C.  MiJjean,  and  It  Is  apparent 
that  a  dissolution  of  the  restraining  order 
would  enable  the  McLeans  to  dispose  of  lot 
5  before  the  cause  can  be  beard  on  the  mer- 


its. '  To  determine,  on  this  moti<m  to  dla- 
Bolve  the  restraining  order,  whether  the  com- 
plaint states  a  cause  of  suit  would  be  to 
decide  the  main  question  Involved  in  the  con- 
troversy. For  aught  that  appears  In  the  rec- 
ord, the  aj^eal  is  presented  in  good  faith, 
and  under  all  the  circumstances  we  prefer  to 
continue  the  status  quo  until  the  final  hear- 
ing, and  at  that  time  determine  the  merits 
of  the  litigation. 

The  motion  to  dissolve  the  injunction  is  de- 
nied. 

MOORE,  C.  J.,  and  BUBNinn?  and  BBAM, 
JJ..  ooncar. 


STANFIELD  t.  UAHON. 
(Soj^reme  Ooort  of  Oregon.    Dec.  19,  1916.) 

Appeal  aito  Bbbob  ®=>345(1),  35C— Time  or 

Takin  g—Dismissal—Statui  e. 
Under  L.  O.  L.  {  201,  providing  that  apon 
a  jury  trial,  judgment  in  coaformity  with  the 
verdict  shall  be  entered  by  the  clerk  on  the  day 
the  verdict  Is  rendered,  secdoa  648,  as  amend- 
ed by  Laws  1911,  c.  148,  proTiding  that  a  mo- 
tion for  a  new  trial  ahall  not  stay  the  edz 
months'  time  formerly  limited  in  which  to  take 
an  appeal  until  the  motion  was  determined,  and 
that  the  appeal  to  be  effectual  must  be  taken 
within  six  months  from  the  entry  of  judfnnent 
and  section  550,  as  amended  by  Laws  1913,  c. 
319,  I  1,  subd.  6,  requiring  an  appeal  to  tbe 
Supreme  Court  to  be  taken  within  60  days  from 
the  entry  of  the  judgment  appealed  fr<Hn,  an 
appeal  to  tiw  Supreme  Court  must  be  taken 
within  60  days  from  the  original  entry  o{  judg- 
ment, when  a  motion  for  new  trial  is  not  grant- 
ed, and  otherwise  tbe  appeal  will  be  dismissed. 

[Ed.  Note^For  other  eases,  see  Anteal  and 
Error,  Cent  IMg.  ||  1899,  1926^  1927;  Dec.  Dig. 
«s»845(D.  86e3 

In  bane.  Appeal  from  Circuit  Court,  Har- 
ney County;  Dalton  Biggs,  Judge. 

Replevin  by  R.  N.  Stanfleld  against  James 
Mahon.  Judgment  for  defendant  and  plain- 
tiff appeals.    Appeal  dismissed. 

This  action  of  replevin  was  tried  and  on 
the  11th  day  of  April,  1916.  a  finding  was 
made  as  follows: 

"We,  the  jury  impaneled  and  sworn  to  try 
the  above-entitled  case,  find  for  tbe  defendant 
and  that  defendant  was  entitled  at  the  com- 
mencement of  this  action  to  the  immediate  pos- 
session of  the  147  bead  of  sheen  mentioned  in 
the  compI^Dt  as  security  for  the  payment  of 
the  amount  of  damage  done  to  defendant's  land 
described  in  the  answer  and  also  for  tbe  rea- 
sonable care  of  said  sheep  while  being  so  held 
by  him,  and  we  assess  the  damage  and  expense 
in  the  sum  of  ¥400,  and  find  that  defendant  had 
a  special  int^«st  and  property  right  in  said 
sheep  to  the  extent  of  the  aforesaid  amount; 
we  ^so  find  that  the  value  of  the  said  147  sheep 
was  $624.75,  and  that  the  defendant  is  entitled 
to  the  return  of  said  sheep.'* 

Judgment  was  entered  in  the  Journal  on 
the  day  the  verdict  was  returned.  The  plain- 
tiff's counsel  served  and  filed  a  notice  of  ap- 
peal on  the  22d  day  of  June,  1916,  and  there- 
after gave  the  required  undertaking  and 
caused  a  transcript  to  be  filed  In  this  court 
The  defendant's  counsel  move  to  dismiss  the 
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appeal  because  It  waa  not  taken  within  60 
days  flrom  tbe  time  the  ]a(ten>ent  was  glvm 
as  provided  by  law.  Gen.  Laws  Or.  191S,  e. 
819,  aobd.  5. 

jr.  W.  BlggB  and  O.  A.  Rembold,  both  of 
Bums,  for  the  motion.  L.  B.  Webster,  of 
Portland  (P.  J.  Gallagher,  of  Ontario,  on  the 
brief),  contra. 

PEB  CURIAM.  Resisting  the  motion  tbe 
plaintiff's  counsel  filed  an  affidavit  showli^ 
that  when  the  verdict  ms  found  a  motion 
was  made  to  set  It  aside  and  for  a  new  trial ; 
that  this  appUcatl<m  was  taken  under  advise- 
ment by  the  court  and  It  was  tacitly  agreed 
between  counsel  for  the  respective  parties 
that  no  Judgment  should  be  entered  or  execu- 
tloa  issued  until  the  motion  for  a  new 
trial  was  determined;  that  by  reason  thereof 
the  affiant  believed  the  Judgment  would  not 
be  entered  until  It  was  decided  whether  or 
not  a  new  trial  would  be  gnmted;  that  on 
the  22d  day  of  May,  1916,  he  examined  the 
court  records  and  found  the  Judgment  had 
not  been  docketed ;  that  some  time  later  he 
learned  from  the  Judge  that  Inasmuch  as 
OO  days  had  about  elapsed  since  the  applica- 
tion for  a  new  trial  was  made,  the  latter 
would  allow  the  statute  of  limitations  to 
overrule  the  motion,  and  as  soon  as  posslUe 
thereafter  the  notice  of  appeal  was  served 
and  filed;  that  eramlnliig  the  docket  and 
finding  no  Judgment  had  been  entered  the 
affiant  r^ed  upon  the  Implied  agreement 
and  was  surprised  to  find  that  the  Judgment 
bad  been  entered  in  the  Jounud  on  the  11th 
day  of  A4>ril,  1916,  but  not  noted  in  the  Judg- 
ment docket  until  the  22d  day  of  June,  1916, 
and  'then  as  of  the  Uth  day  ct  April,  1916. 
The  counter  affidavit  of  deftodant's  counsel 
Is  to  the  effect  that  when  the  verdict  was 
returned,  the  court  upon  their  motion  Im- 
mediately gave  Judgment  which  was  there- 
upon entered  in  the  Journal;  that  no  agree- 
ment, express  or  implied,  was  made  that  the 
entry  of  the  Judgment  should  be  delayed; 
and  that  the  only  understanding  reached  was 
that  execution  should  not  immediately  be 
Issued,  but  that  a  reasonable  time  would  be 
allowed  to  pay  the  Jud^ent.' 

When  a  trial  has  been  had  by  Jury,  Judg* 
ment  shall  be  given  by  the  court  In  conformi- 
ty with  the  verdict  and  so  entered  by  the 
clerk  within  the  day  on  whl&x  the  vradict  is 
returned.  L.  O.  L.  |  201.  Section  M8  <ft  L. 
O.  L.,  which  enactment  was  incorporated  as 
section  547,  B.  &  a  Comp.,  was  amended  so 
as  to  provide  that  a  motion  for  a  new  trial 
should  not  operate  as  a  stay  of  the  6  months* 
time  formerly  limited  In  which  to  take  an 
appeal  until  the  motion  was  determined,  but 
that  the  appeal  to  be  effectual  must  be  taken 
"within  6  months  from  the  date  of  tbe  origi- 
nal entry  of  Judgment"  Gen.  Laws  Or.  1911, 
c:  1^.  Section  660,  L.  O.  L.,  was  subse- 
<iuently  amended  so  that  an  appeal  to  the 
Supreme  Court  should  be  taken  "within  sixty 


^  days  fnm  tba  entry  of  tbe  Judgmoit, 
OTder  or  deoee  asvealed  from."*  Qen.  Laws 
Or.  1918,  c.  819,  subd.  6. 

In  ctmstrnlng  these  ptovliBUnu  It  has  been 
held  that  an  appeal  to  this  comt  most  be 
takm  within  60  days  from  the  ori^nal  oitry 
of  the  Judgment,  wbea  a  motton  tor  a  new 
trial  is  not  granted.  Barde  v.  Wilson,  M  Or. 
6S,  102  Paa  301;  Macartn^  v.  SUpbenS.  60 
Or.  188, 117  Pae.  814,  Juan,  Gas.  1913D,  Wl  ; 
Gearln  v.  Portland  By.  L.  &  P.  Co^  62  Or. 
162,  124  Pae.  266;  Hahn  v.  Astoria  National 
Bank,  68  Or.  1,  U4  Pac.  1184,  126  Pac.  281; 
Tudcer  v.  Davidson.  80  Or.  264.  166  Pac. 
1037.  Assuming,  without  deciding,  that  pai^ 
ties  to  a  suit  or  an  action  could  by  agree- 
ment extend  the  limitation  prescribed  by 
statute  for  taking  an  appeal  from  a  Judgment 
or  decree,  whidi  enactmoit  relates  exclusive- 
ly to  a  matter  of  Jurisdiction  of  this  court, 
the  alleged  tadt  agxeemaat  tdied  upon  by 
PlalntUfs  connsel  is  denied  by  counsel  for 
the  adverse  party,  except  In  revect  to  their 
promise  not  to  issue  execiUion  untU  a  rea- 
sonable time  to  pay  tiie  Judgment  had  laps- 
ed. No  confdusive  showing  has  been  made 
by  plaintiff's  couns^  to  tiUce  this  case  out 
of  the  general  rule  referred  to,  and  as  more 
than  60  days  had  elapsed  from  the  time  the 
Judgment  was  entered  In  the  Jounal  until 
the  notloe  of  appeal  was  served  and  filed, 
no  Jurlsdictiui  of  the  cause  was  obtained  by 
this  court 

The  appeal  Is  therefore  ^liffmtwHMl. 


McCOMAS  V.  NORTHERN  PAC.  BY.  00. 
«t  al. 

(Supreme  Court  of  Oregon.    Dec  10,  1916.) 

1.  Public  Lu*db  4s»71— Rahaoad  Quztt— 

TnLB. 

Act  Cons.  Jul;  2,  1864,  c.  217,  18  Stat 
866,  grantiog  laud  to  aid  ia  the  constniction  (tf 
tbe  Nortbern  Pacific  Railroad,  operatCMl  as  a 
present  grant  begianlng  with  the  date  wbeB 
the  plat  of  the  road  was  filed  in  the  office  of 
the  Commissioner  of  the  General  Lend  Office 
June  29,  188S,  so  that  eo  instantl  the  title  of 
the  grantee  In  all  of  the  land  to  lAidi  tbe 
statute  applied  vested. 

tea.  Note.— Fbr  other  eases,  sea  Public  Lands, 
Cent  Dig.  SI  282,  236;  Dec.  Dig.  «si71.] 

2.  Pttbuo   Lands   ^TS—BWAitP  Lauds- 
BAILBOAD  GSAIfT— "Clauc." 

Coder  Act  Cong.  July  2,  18G4.  granting 
lands  to  aid  in  the  construction  of  the  North- 
em  Pacific  Railroad  free  ^m  pre-emption  or 
otiier  dalms  at  the  time  the  line  of  the  road 
was  definitely  fixed  and  a  plat  filed  In  the 
General  Land  Office,  the  filing  of  the  swamp 
land  list  by  the  state  of  Oregni  under  Act 
Congrpsfl  approved  September  28,  1800,  c.  84, 
9  Stat.  619,  applicable  to  that  state  by  Act 
March  12,  ISOO,  c  6,  12  Stat  8,  constitoted 
a  "claim"  ezdadlng  snch  land  from  the  opera- 
tion of  the  railroad  grant. 

[EH.  Note.— For  other  cases,  see  Pnblic  Lands, 
Cent  Dig.  it  288-240;  Dec.  Dig.  «=a75. 

For  other  definitions,  see  W<wda  and  Phrases. 
First  and  Second  SerlM,  Claim.] 
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3.  ADTKB8K  PoaraaaioH  «=s>100(6)— Oqlob  of 
TiTLB— Dekd. 

rrantce  of  lands  from  the  etate  of 
Oregon  wLlcIi  tbe  itate  had  acquired  under  the 
swamp  land  acts.  Act  Cong.  September  28, 1850, 
M  eztenaed  by  Act  (Umg.  March  12,  ISdO,  who 
at  tmce  entered  into  powwioiit  had  color  of  ti- 
tle under  hie  deed. 

[Ed.  Note.— For  other  eases,  pee  Advene  Pos- 
session. Gent.  Dig.  U  0^^06068-071.  67S: 
Dec;  Dig.  «s>100(e).f 

4.  Public  Lands  4=s>810^1CxinBAL  Selic- 
TiOHS— Statute. 

Under  the  express  {trovirioD  of  Act  Gong. 
July  2,  1864,  granting  lands  to  aid  in  the  con- 
struction of  the  Northern  Pacific  Railroad,  the 
indemiutr  in  lieu  of  mineral  lands  must  be 
taken  ont'ef  onoccopied  agricultural  lands. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  I  250;  Dec.  Dig.  «=»81(1).] 

5.  Public  Lands  ®=>81(1)— Railroad  Gbakt 
—With  dba  wax— BFracr. 

Doder  Act  Cong.  July  2,  1864,  granting 
land  to  aid  in  the  c(»utroction  of  tiie  North- 
ern Pacific  Railroad,  and  ezcludinff  mineral 
Itndfl  and  In  lieu  thereof  giving  a  selection  out 
of  unoceopled  agricultural  lands,  the  cancella- 
tloD  or  rejection  of  swamp  land  lint  filed  by  the 
EUte  of  Oregon  under  Act  Cong.  Sent  28,  1850, 
aa  extended  by  Act  Cong.  March  12,  1860,  con- 
stituting such  a  daim  as  to  exclude  the  land 
from  the  railroad  grant,  would  not  operate  to 
Ktend  the  grant  over  a  disputed  tract  in  the 
matter  of  filing  indemnity  selections. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  i  2S0;  Dec.  Dig.  «=38ia).] 

In  Banc.  Appeal  frcmi  Clrcolt  Court,  Uma- 
tilla Connty;  Gilbert  W.  PheU>8,  Judge. 

Salt  to  qnlet  title  by  R  W.  McComaa 
against  the  Northern  Pacific  Railway  Com- 
pany and  others.  Dncree  for  plaintiff,  and 
defendants  appeal.  Decree  affirmed. 

This  Is  a  anlt  to  qalet  title  to  certain 
lands  in  Umatilla  county.  The  plaintiff  as- 
serts title  by  prescription.  The  defendants 
claim  onder  the  act  of  Cmgrees  of  July  2, 
im,  entitled  "An  act  granting  lands  to  aid 
hi  the  construction  of  a  railroad  and  tele- 
graph line  from  Lake  Superior  to  Puget's 
Soimd,  on  the  Padflc  Coast,  by  the  Northern 
roote."  13  Stat,  at  Large,  p.  865.  From  a 
decree  In  favor  of  tbe  plalntUE,  the  defend- 
ants appealed. 

Charlav  A.  Bart,  of  Portland  (Oarer  & 
Kerr,  of  PorUaod,  on  tlie  brief),  for  appel- 
lants. J.  H.  Raley,  of  Pendleton  (Raley  & 
RalfiT,  ot  Pandlston,  on  fbe  IwleQ,  tax  re- 
spootait 

BDRNBIT,  J.   Althoocii  otber  lands  are 

iDcluded  In  the  coiiq>laint,  the  parties  stip- 
ulated dlapo^g  of  the  title  to  all  except  the 
following:  Lota  2  and  4  of  aectkm  6,  and 
lots  1  and  2,  tbe  porHi  half  of  tbe  norCbeast 
quarter,  and  tbe  northeast  quarter  of  the 
southeast  quarter,  of  section  7,  all  in  town- 
Bblp  s  north,  range  30  east  W.  M.  There  Is 
substantially  no  dispute  about  tbe  facts  in 
the  case. 

[1]  SecUtm  8  of  the  congressional  enact- 
iQent  mentioned  reads,  in  part,  as  follows: 

''That  there  be,  and  hereby  is,  granted  to 
toe  Northern  Pacific  Railroad  Company,*  its 


successors  and  assigns,  ttor  the  purpose  d  aid- 
ing in  the  construction  of  said  railroad  and 
telegraph  line  to  the  Pacific  Coast,  «  •  • 
every  alternate  section  of  public  land,  not  min- 
eral, designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  aeeti<mB  per  mile,  on  each 
aide  of  said  railroad  Une,  as  sidd  company  may 
adopt,  throogh  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  land  per 
mile  on  each  side  of  said  railroad  whenever  it 
passes  through  any  state,  and  whenever  on  the 
line  thereof,  the  United  States  have  full  title, 
not  reserved,  sold,  granted,  or  otherwise  ap- 
propriated, and  free  from  pre-emption,  or  other 
claims  or  ririits,  at  the  time  the  Line  of  said 
road  is  definitely  fixed,  and  a  plat  thereof  filed 
in  the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office;  and  whenever,  prior  to  said 
tlm&  any  of  said  sections  or  parts  of  sections 
shall  have  been  granted,  sold,  reserved,  occu- 
pied by  homestead  settlers,  or  pre-empted,  or 
otherwise  di^>08ed  of,  other  lands  shall  be 
selected  by  said  company  in  lieu  thereof,  under 
the  direction  of  the  seeretan  of  tbe  interior, 
in  alternate  sections,  and  designated  by  odd 
numbers,  not  more  than  ten  miles  beyond  tbe 
limits  of  said  alternate  sections,  •  •  ♦  pro- 
vided, further,  thst  all  mineral  Innds  be,  an^ 
the  same  are  hereby,  excluded  from  the  opera- 
tions of  this  act,  and  in  lieu  thereof  a  like  quan- 
tity of  unoccupied  and  unappropriated  agri- 
cultural lands.  In  odd  numbered  sections,  near- 
est to  the  line  of  said  road  may  be  selected  as 
above  provided.    •  • 

The  line  of  tbe  road  was  definitely  fixed, 
and  the  plat  thereof  filed  in  tbe  ofiBce  of 
the  Commissioner  of  the  General  Land  Office 
June  29,  1883.  This  act  has  been  constriiocl 
to  operate  as  a  present  grant  beginning  with 
that  date,  so  that  eo  instantl  tbe  title  of  tbe 
grantee  vested  in  all  lands  to  which  the  stat- 
ute applied. 

[2,  S]  It  appears  that  tbe  Governor  of  Ore- 
gon, operating  under  "An  act  to  enable  the 
state  of  Arkansas  and  other  states  to  re- 
claim the  swamp  land  within  their  limits," 
approved  September  28,  1860,  and  made  ap- 
plicable to  the  states  of  Minnesota  and  Ore- 
gon by  the  act  of  March  12,  i860,  filed  with 
the  proper  antboritles  of  tbe  general  govern- 
ment in  1872  a  list  of  lands,  including  those 
in  controversy,  which  It  claimed  were  swamp 
lands  inuring  to  tbe  state  of  Oregon  under 
the  acts  of  Congress  last  mentldned.  On 
August  10,  1892.  and  March  IS,  1895,  the 
state  of  Oregon  conveyed  these  lands  to  the 
plaintiff's  predecessors  in  Interest  from  whom 
by  mesne  conveyances  he  deraigns  title.  The 
grantees  in  those  deeds  at  once  entered  in- 
to possession  of  the  realty  therein  described, 
and  they  and  their  saccessors  in  interest 
have  continuously  maintained  that  tenure 
until  tbe  present  time,  claiming  title,  and 
have  made  Improvements  on  the  premises 
amounting  In  value  to  (10,000  and  upwards. 
As  before  stated,  the  plaintiff  contends  that 
this  constitutes  adverse  possession  under  col- 
or of  title  which  vesta  In  him  the  fee-simple 
estate  as  against  tbe  defendants,  although, 
as  the  fact  appears  to  be  as  to  some  of  the 
disputed  snbdlvisioDS,  the  swamp  land  claim 
of  the  state  of  Oretron  has  never  been  adjust- 
ed, while  aa  to  others  it  bas  been  rejected  by 
the  officers  of  tbe  general  government  It 
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Is  agreed  that  all  the  realty  In  qaestlon  Ilea 
within  the  40-mlle  place  limits  of  the  rail- 
way line,  80  that  If  no  claim  existed  again<4t 
It  at  the  time  the  line  of  the  road  was  defi- 
nitely fixed  It  would  be  among  the  20  alter- 
nate sections  per  mile  on  each  side  of  the 
designated  line  of  road.  The  contention  of 
the  defendants  is  that  the  presence  of  the 
state's  swamp  land  list  In  the  proper  Unit- 
ed States  Iiand  Office  constituted  a  claim 
against  the  land  which  took  It  out  of  the 
{deration  of  the  grant  with  the  result  that 
the  tracts  were  part  of  the  public  domain 
and  not  subject  to  holding  by  adverse  title. 
Some  of  this  very  land  was  patented  to  the 
defendant  railway  company,  which,  assum- 
ing that  the  patent  had  been  issued  inad- 
vertently, quitclaimed  the  property  to  the 
United  States  and  then,  after  the  commence- 
ment of  this  suit,  filed  in  the  United  States 
Land  Office  at  La  Qrande  what  it  termed 
mineral  indemnity  selections  covering  the 
moat  of  the  premises  in  controversy.  The 
defendants  say  these  selections  have  been 
approved  and  depend  upon  them  for  their 
title  to  the  land. 

Conceding,  as  the  precedents  seem  to  hold, 
that  the  filing  of  the  swamp  land  list  by  the 
state  of  Oregon  coustltuted  a  claim  within 
the  meaning  of  the  railway  grant  excluding 
the  lands  from  its  operation  proves  too  much 
for  the  defendants.  The  plaintiff  has  dearly 
established  color  of  title  by  deed  from  the 
state  for  the  very  land.  He  deraigns  title 
from  this  source  which  the  defendants  say 
took  the  pr<^erty  out  of  the  operation  of  the 
grant.  It  is  beyond  question  that  the  prop- 
erty has  been  In  the  exclusive  possession  of 
the  plaintlfF  and  his  grantors  under  this  col- 
or of  title  for  more  than  ten  years  prior  to 
the  commencement  of  the  suit. 

[4,  6]  The  authority  for  filing  mineral  in- 
demnity selections  is  found  in  the  provision 
of  the  congressional  statute  "that  all  min- 
eral lands  be  and  the  same  are  hereby  ex- 
cluded from  the  operations  of  this  act,  and 
In  Ueu  thereof  a  like  quantity  of  unoccupied 
and  unapprc^riated  agricultural  lands,  In 
odd  numbered  sections,  nearest  to  the  line 
of  said  road  may  be  selected  as  above  provid- 
ed," that  is  to  say,  "no  more  than  ten  miles 
beyond  the  limits  of  said  alternate  section." 
The  Indenml^,  therefore,  must  be  taken  out 
of  unoccupied  agricultnnil  lands;  but  this 
land  has  been  in  fact  occupied  all  this  time. 
Moreover,  In  Bardon  t.  N.  P.  R.  R.  Co.,  145 
U.  S.  535.  545.  12  Sup.  Ct  856,  860  (36  U  Ed. 
806)  the  Supreme  Court  of  the  United  States, 
speaking  by  Mr.  Justice  Field,  In  construing 
this  same  legislation,  said: 

"Not  only  does  the  land  once  reserved  not 
fall  under  the  grant  should  the  reservation 
afterwards  from  any  cause  be  removed,  but  it 
does  not  then  become  a  aource  of  indemnitj  for 
deficiencies  In  the  place  limits.  Such  deficien- 
cies can  only  be  supplied  from  lands  witliin  lim- 
its desiKnated  by  the  granting  act  or  other  law 
of  Congresa." 


In  Northern  Lomber  Co.  O'Brleo,  204 
U.  S.  190,  27  Sup.  Ct  249.  51  L  Ed.  488,  tlie 
act  was  again  under  con^deraUon.  A  daXm 
to  certain  lands  within  the  40- mile  place  lim- 
it prescribed  by  the  grant  made  before  the 
Northern  Pacific  Railway  Company  bad  Qled 
its  map  of  definite  location  was  found  to  be 
Ineffectual,  although  an  order  of  the  Land 
Department  withdrawing  It  from  the  cate- 
gory of  public  lands  had  been  predicated  up- 
on It  Under  these  conditions.  Mr.  Justice 
Harlan,  speaking  for  the  court,  said: 

"When  the  withdrawal  order  ceased  to  be 
In  force,  the  lands  so  withdrawn  did  not  pav 
under  the  later  grant,  but  became  a  dart  of  the 
public  dcHnain,  subject  to  be  dispoaea  ot  under 
the  general  land  laws,  and  not  to  be  claimed 
under  any  railroad  land  grant" 

If  the  filing  of  the  swamp  land  list  there- 
fore constituted  such  a  claim  as  to  exclude 
the  land  from  the  <H>eration  of  the  railroad 
grant,  the  cancellation  or  rejection  of  that  list 
would  not  c^erate  to  extend  the  grant  over 
the  disputed  tract.  In  other  words,  the  grant 
does  not  purport  to  affect  or  attach  to  any 
subsequent  status  of  the  title.  On  the  other 
hand,  if  the  mere  filing  of  the  swamp  land 
list  did  not  affect  the  title  granted  In  prse- 
sentl  biy  the  congressional  enactment,  the 
holding  of  the  plaintiff  and  bis  grantors  has 
been  clearly  adverse  for  sufficient  length  <MF 
time  to  ripen  Into  a  fee-simple  estate  as 
against  the  defendants.  Still  further,  under 
the  authority  of  the  Bard(>n  Case,  the  Indem- 
nity selections  could  not  be  made  from  any 
land  except  what  had  always  been  exempt 
from  any  claim  excluding  it  from  the  provi- 
sions of  the  act  in  the  first  place.  In  de- 
fault of  other  legislation,  the  grant  embodied 
in  the  act  of  July  2,  1864,  attached  at  the 
date  of  the  filing  of  the  plat  of  definite  lo- 
cation or  never.  Whatever  the  general  gov- 
ernment afterwards  might  do  towards  ex- 
tinguishing the  claim  of  the  state  under  its 
swamp  laud  filing  or  the  assertion  of  title 
by  the  plaintiff  It  would  not  inure  to  the 
benefit  of  the  defendants  In  the  matter  of  fil- 
ing indemnity  selections.  The  act  evidently 
applied  to  virgin  public  domain  and  to  no 
other,  both  in  ttie  original  taking  and  in  Bbb* 
sequent  indemnity  selections. 

The  plaintiff  oKues  within  the  reaacm  ot 
the  rule  of  Boe  t.  Arnold,  64  Or.  52.  MS  I^c; 
290,  20  Ann.  Gas.  533,  to  the  ^ect  that  one 
may  enter  upon  public  lands,  and  by  holding 
the  same  adT^ely  to  all  persons  except  the 
government  may  acquire  title  thereto  as 
against  those  other  parties.  Under  the  an- 
thoiltles  quoted,  it  Is  dear  that  the  rights 
ot  the  dtfendant  m^er  the  act  ot  July  2, 
1864.  never  atCa^ed  to  this  land,  and  ^t  it 
had  no  right  to  include  It  subsequently  In  Its 
Indemnity  selections.  It  Is  also  equally  plain 
that  as  betwe«i  the  parties  to  this  salt  the 
adverse  possession  of  the  plaintiff  and  his 
grantors  for  more  than  ten  years  has  vested 
the  title  in  the  latter  as  against  the  company. 

The  decree  of  the  circuit  .court  1b  afflnued. 
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BLACKWELIi  T.  0BE60N  SHOBT  £INE 
BY.  CO.  et  aL 

(Saprone  Oomt  of  Oksdh.  Deo.  19, 

1.  TJAinxKBa  «s228(6)— Gabbiagi  or  Livk 
Stock— Dbeat—Btidenob. 

Ei^dence,  in  an  action  for  delwf  in  trana- 
porting  live  stock,  held  to  sustain  a  finding  that 
the  cattle  were  ready  to  be  loaded,  In  accord- 
ance'with  an  omtngemaiit  irlth  the  eanier,  at 
Uie  time     the  departure  of  the  train. 

[Ed.  Note.— For  other  caaea,  aee  Carriera, 
Cat  Dig.  i  060;  Dec;  Dig.  «»228(S).l 

2.  Cabxxebs  «=>207(2)  —  Cabbuqi  or  Lirx 
Stock— Dkuvkbt  to  Cabbies. 

A  shipper  and  the  earner  mar  make  such 
stipulations  upon  the  matter  of  deurery  to  the 
carrier  aa  tbey  see  fit,  and  when  made  they  are 
to  govern. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  S  195;  Dec  Dift.  <S=>207(2).] 

5.  Cabbizbs  «=a206— Cabbiaob  or  Live  Stock 
— NoTXCS  or  Deuvbbt  to  Cabbxbb. 

Where  the  station  agent  and  otmdnctor  of  a 
common  carrier  were  informed  the  day  before 
an  intended  shipment  that  the  cattle  were  to  be 
pat  into  the  pens  for  shipment  according  to  cus- 
tom, no  further  formal  notice  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.     916,  917 ;  Dec.  Dig.  «»206.] 

4.  Cabbxebs  «»206— Cabbxags  or  Lxn  Stock 

—Acceptance  op  SniFiiEHT. 
Where,  in  accordance  with  a  recognized  cus- 
tom, a  shipper  notified  the  railroad  comjian; 
that  he  intended  to  ship  a  certain  number  of 
cMtle  next  day,  and  had  them  ready  to  be  load- 
ed upon  tbe  arrival  of  the  tmln,  such  acts, 
known  to  the  carrier  and  not  objected  to,  con- 
stituted a  delivery  and  an  acceptance  of  the 
shipment;  no  written  receipt  or  bill  of  lading 
bemg  necessary. 

[Ed.  Note.— For  other  eases,  see  Carrlets, 
Cent  Dig.  It  916,  917 ;  Dec.  Dig.  4=9>206.] 

6.  Cabbiebb  ^206— Oabeiaoe  or  Live  Stock 
—Liability. 

The  liability  as  common  carrier  begins  with 
the  actaal  delivery  of  the  goods  for  transporta- 
tion, and  not  merely  with  the  formal  execution 
of  a  receipt  or  hill  of  la^ng. 

[Ed.  Note.— For  other  eases,  see  Oarrlenb 
Cent  Dig.  U  818,  820,  928:  Dee.  Dig.  «s»20Sj 

&  CAEBiEBa  «=»228(3)  —  Cabbiage  or  Live 

Stock— Dbi^t—E  VI DENCB. 
In  an  action  for  damages  for  delav  in  trans- 
porting a  shipment  of  live  stock,  evidence  as  to 
Its  market  value  at  destination  and  of  shrinkage 
per  head  held  admissible ;  the  value  at  the  point 
of  shipment  and  at  destination  being  concededly 
the  same  except  for  the  shrinkage. 

(Ed.  Note,— For  other  cases,  see  Candors, 
Cent  Dig.  S  960 ;  Dec.  Dig.  «=>228(3).] 

7.  Cabbieks  <^230(1^— Gabezaoe  or  IjIVB 
Stock— Delay— Dauageb. 

In  an  action  for  damages  through  delay  in 
transpOTting  a  shipment  of  live  stock,  an  In- 
struction that  the  meaaare  of  damage  would  be 
the  depreciation  in  the  value  of  the  anlmela 
caused  by  the  negligent  delay  held  proper. 

[Ed.  Note.— For  other,  cases,  see  Carriers, 
Cent.  Dig.  J  961;  Dec.  Dig.  «»230a2).] 

8.  Cabbibbs  ^231— Delat  IIT  SxupuKin— 

AciIONB— PaBTUS. 
Where  the  ngeut  of  a  common  carrier  is  join- 
ed as  defendant  in  a  suit  for  damages  for'  delay 
in  a  shipment  of  live  stoc^  but  no  cause  of  ac- 
tion is  stated  against  him,  and  instructions  are 
given  as  though  the  carrier  were  the  sole  defend- 


ant, his  name  should  be  stricken  from  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Oarriera, 
Dec  Dig.  ^281.] 

Id  Banc.  Appeal  from  Ctrcnlt  Court,  Mal- 
heur Coimty ;  Dalton  Biggs,  Judge. 

Action  by  N.  Y.  Blackwell  against  tbe  Ore- 
gon Short  Line  Ballway  Company  and  an- 
other, for  damages  for  delay  in  transport- 
ing a  shipment  of  live  stock.  Jndgmirat  for 
Iklaintlff,  and  defoidants  appeal.  Affirmed. 

Plaintiff  ImcUtutod  llila  action  againat  tbe 
railroad  cwnpauy  for  tbe  Tecor&ey  of  dam- 
ages alleged  by  talm  to  bare  been  sustained 
from  tbe  asserted  delivery  to  the  carrier  at 
Juntora,  Or.,  of  197  bead  of  cattle  at  about 
8  o'clock  on  tbe  moining  of  September  16, 
1816.  and  tbe  carrier's  fttiluxe  to  transpiHrt 
them  from  Jnntara  on  tba  defiendant's  regu- 
lar train  vhieb  it  la  arerred  left  ttaere  after 
the  stock  bad  been  delivered  to  the  carrier. 
Tbe  all^tlon  of  Qie  comiAaInt  in  tbat  re- 
spect is  in  Btibstaiice  that  at  about  8  o'clock 
a.  m.  on  the  abov&-named  date  tbe  plaintiff 
delivered  to  tbe  defiendabts  and  they  received 
and  accepted  from  blm  tbe  said  cattle  to  be 
by  tbe  defoidant  Oregon  Short  line  Ballway 
Company  tranaprated  tram  Jantnra  to  Hope 
In  MalbeoT  connty.  Or.,  wltbtn  a  reasonable 
time,  wbidk  la  from  2  to  B  boura  It  Is  th«e- 
npon  alleged  that  tbe  carrier  failed  to  trans- 
port the  cattle  within  a  reasonable  time,  but 
that  tbey  were  bdd  in  tbe  company's  pens  at 
Jnntnra  until  tbe  following  morning  when 
they  went  forward  on  the  r^olar  morning 
train,  that  by  reason  of  mcb  failure  to  car- 
ry and  dellrer  said  cattle  and  to  care  for 
ttiem  th^  were  rednced  In  H«ib,  weakened, 
and  made  unfit  for  maritet  to  plaintUFa  dam- 
age in  tbe  sum  of  $1,500.  Hie  railway  com- 
pany denied  that  tbe  catUe  were  delivered  at 
S  o^Glock  a.  m.  on  September  16,  1915.  or  be- 
fore the  morning  of  September  ITUi,  when  7 
carloads  of  stock  were  received  and  trans- 
ported from  Juntura  to  Hope,  Or.  It  also 
denied  any  damftges.  Tbe  cause  vras  tried 
by  tbe  court  and  a  Juir,  and  a  verdict  found 
toi  the  plaintiff.  From  a  following  Judg- 
ment for  ¥083.44,  tbe  defendants  appealed. 

A  brief  outline  of  tbe  cane,  ^hlcb  tbe  evi- 
dence tended  to  prove,  Is  as  follows:  The 
plaintiff  Is  a  dealer  In  live  stock,  and  has 
followed  tbat  business  for  several  years, 
shipping  both  to  Eastern  and  Coast  markets. 
During  the  season  of  1916  he  was  engaged  for 
a  part  of  the  time  In  shipping  cattle  out  of 
Juntura,  Or.,  over  the  road  of  the  defraidant 
Oregon  Short  lilne  Hallway  Company.  Prior 
to  the  shipment  complained' of  be  had  made 
one  or  two  similar  shipments,  and  had  order- 
ed cars  for  tbe  transportation  of  the  cattle 
lU  question,  which  cars  tbe  company  had 
ready  at  Juntura.  The  plaintiff  was  buying 
these  cattle  by  weight,  the  drovers  bringing 
them  In,  holding  them  outside  the  yards  one 
night  and  weighing  them  the  next  morning. 
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On  the  day  prior  to  that  on  which  plaintiff 
alleges  he  made  delivery,  plaintiff  Informed 
Deleole,  the  agent  for  the  railway  company 
at  Jnntura,  that  he  would  be  ready  on  the 
following  morning  to  ship  7  cars  of  cattle  on 
the  regular  train.  Plaintiff  was  instructed 
by  Delsole  to  have  his  cattle  at  the  yards  at 
about  8  o'clock  a.  m.  as  the  train  would  be 
In  about  that  time.  Following  these  Instruc- 
tions the  plaintiff  secured  the  assistance  of 
several  parties  and  had  the  cattle  In  the 
stockyards  when  the  train  backed  up  to  load. 
Another  shipper,  William  Jones,  had  2  cars 
of  cattle  In  the  yards  when  the  plaintiff  ar- 
rived with  his  cattle,  having  put  them  In  the 
night  before,  and  they  were  then  in  the  load- 
ing chutes.  When  the  train  came  In  plain- 
tiff had  his  cattle  close  to  the  corral  and  be- 
fore it  backed  up  to  the  stockyard  to  load 
Jones'  cattle,  he  had  hU  in  the  pens.  Be- 
fore placing  them  there  he  cut  out  a  portion 
of  37  head  of  feeders  that  did  not  have  to  be 
weighed,  putting  them  in  a  separate  pen  pre- 
paratory to  loading.  Upon  getting  the  cattle 
Into  the  pens  he  and  part  of  his  men  pro- 
ceeded with  dispatch  to  weigh  the  remaining 
160  head,  which  were  beef  cattle.  Some  con- 
siderable time  after  the  train  backed  down 
to  the  stockyards  the  railroad  men  and  Mr. 
Jones  proceeded  to  load  his  2  cars.  The  con- 
ductor stated  that  when  this  was  accomplish- 
ed he  asked  plaintiff  when  he  would  be  ready 
to  load,  and  was  told  that  It  wonld  take  some 
time.  This,  however.  Is  denied  by  the  plain- 
tiff. The  conductor  states  that  afterwards 
he  made  the  same  ingniry  of  a  man  who  was 
helping  to  cut  out  the  cattle,  and  he  was 
told  that  it  would  be  2  or  3  hours.  The  evi- 
dence tended  to  show  further  that  thereupon 
the  conductor  took  his  engine  and  proceeded 
to  the  station;  that  he  returned  In  a  short 
time,  picked  up  the  2  cars  of  Mr.  Jones'  cat- 
tle, and)  without  further  investigation  as  to 
whether  or  not  the  plaintiff  was  reedy  to 
load,  placed  the  2  cars  of  Jones*  stock  in  the 
train,  and  before  plaintiff  was  aware  of  It 
left  the  utatlon  at  about  9  a.  m.  At  this  time 
there  were  about  3  cars  of  plaintifTs  cattle 
ready  to  load,  consisting  of  1^  or  2  cars  of 
beef  cattle,  and  the  37  head  of  feeders,  and  a 
sufficient  number  of  men  on  hand  to  attend  to 
the  loading.  Plaintiff  flnished  weighing  the 
cattle  at  9:30  or  9:35  a.  m.  Upon  ascertain- 
ing that  the  train  had  departed,  he  imme- 
diately telegraphed  to  an  officer  of  the  de- 
fendant corporation,  stating  that  his  stock 
had  been  left  in  the  yards,  and  requested 
"power"  with  which  to  move  them,  also  stat- 
ing that  unless  defendant  could  furnish 
equipment,  the  cattle  were  at  the  disposal  of 
the  company.  He  waited  all  day  for  an  an- 
swer, making  Inquiries  of  the  agent  regard- 
ing the  same,  but  receiving  none.  The  serv- 
ice on  this  branch  railroad  consists  of  one 
train  a  day  each  way,  a  mixed  train  carrying 
passengers,  freight,  baggage,  mail,  express, 
and  SQCb  live  stock  as  there  la  for  shipment 
at  the  TarUraii  stations  along  the  line.  It 


was  the  custom  of  the  defendant  company 
to  wait  upon  shipments  until  all  the  live 
stock  tendered  for  shipment  at  the  various 
stations  along  the  line  could  be  loaded,  wait- 
ing in  some  Instances  several  hours.  Some- 
times the  train  was  delayed  until  the  after- 
noon before  departing  ^m  Juntura.  De- 
fendant's agent  stated  that  In  the  neighbor- 
hood of  1,000  cars  of  live  stock  were  ship- 
ped over  this  branch  during  the  shipping 
season  of  1916,  and  that  this  tonnage  was 
handled  by  this  single  train,  except  in  a  few 
Instances,  when  special  ones  were  ran.  Plain- 
tifTs cattle  were  in  the  yards  without  feed 
for  more  than  24  hours,  and  upon  arrival  of 
defendant's  train  on  the  following  morning, 
Septemt)er  17th,  were  loaded  in  26  minutes 
and  shipped  out  at  about  9.30  o'clock  a.  m. 
The  shrinkage  was  about  100  pounds  to  the 
head,  and  the  value  of  the  cattle  at  Juntura 
was  5.75  or  6  cents  a  pound.  It  appears  from 
the  evidence  that  the  damage  caused  by  the 
failure  to  ship  the  cattle  within  a  reasonable 
time  was  from  $5  to  $10  a  head,  and  that 
while  the  cattle  were  in  the  yard  waiting  Uie 
railway  company  famished  them  water,  bat 
no  feed. 

On  behalf  of  the  defendant  company,  Mr. 
Delsole  testified  that  Blackwell  had  shipped 
cattle  on  the  16th  of  that  month,  and  that 
the  train  was  held  2  hours ;  that  on  that  day 
he  informed  Blackweli  that  he  would  have  to 
have  bis  cattle  In  the  next  morning  at  about 
8  o'clock;  that  he  did  not  get  them  In  by 
that  time  nor  by  the  time  the  train  arrived ; 
that  when  the  train  came  back  to  the  station 
after  the  cars  containing  Jones'  cattle  were 
attached,  he  told  the  dispatcher  it  would  be 
1^  or  2  hours  before  Blackwell  would  be 
ready  to  load.  The  dispatcher  answered  In- 
structing them  that  the  train  should  not  wait 
He  said  that  they  never  left  stodc  whm  they 
were  ready  to  be  loaded. 

H.  B.  Th(Hnp8(m,  of  Pocatello,  Idaho  (Oea 
H.  Smith,  of  Salt  Lake  City,  Utah,  and  Wm. 
E.  Lees,  of  Ontario,  on  the  brief),  for  api>el- 
lants.  P.  J.  Gallogber,  of  Ontario,  tot  re- 
spondent. 

BEIAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  Is  candidly  stated  In  d^endants'  bHef 

as  follows: 

"The  basic  question,  ther^ore,  so  far  as  th^ 
railroad  company  is  concerned,  was  whether  the 
plaintiff  delivered  and  the  defendant  recdved 
the  cattle  at  about  8  o'clock  m  the  morning  of 
the  day  in  question  and  before  the  departore  of 
the  morning  train,  •  •  •  and  If  the  cattle 
were  delivered  before  the  departure  of  tliat  train 
it  was  the  duty  of  the  earner  to  take  them  out 
then,  that  being  the  imly  scheduled  train  on  the 
brandi  as  provided  by  the  published  and  filed 
schedule." 

It  will  be  seen  that  there  was  a  sharp 
conflict  In  the  evidence  as  to  the  preparedness 
for  the  shipment  of  tile  cattle  In  question 
at  the  time  of  the  departure  of  the  train. 
The  testimony  on  the  part  of  the  plaintiff 
tended  to  show,  and  the  jmy  fimnd,  that 


Digitized  by 


Or,) 


BLACKWEUj  t.  ORBaON  SHOUT  LINE  RT.  00. 


667 


when  the  train  arrired  at  Jnntnra  the  cattle 
were  near  by  the  stockyard  of  the  defendant 
where  the  men  were- catting  out  the  feeders 
as  It  was  a  better  place  for  such  work  than 
In  the  yards;  that  they  were  in  the  yard 
wbeo  the  train  backed  up  to  load  the  Jones 
cattle ;  and  that  when  the  latter  were  loaded 
and  ont  of  the  way,  Blackwell  bad  about  8 
can  of  bis  cattle  ready'to  load,  and,  except 
tor  some  misunderstanding  caused  probably 
on  account  of  strained  diplomatic  relations 
between  Blackwell  and  tbe  defendant's  serv- 
ants, would  h&ve  commenced  to  load  the  cat- 
tle into  the  cars  while  other  men  weighed  the 
remainder  so  that  there  would  hare  been  tmt 
B  few  of  tbe  cattle  left  to  load  when  the 
welflAlng  completed  at  about  9:30  o'clock, 
and  the  train  would  not  hare  been  delayed  on 
aeoonnt  of  loading  the  Blackwell  cattle  any 
appreciably  longer  time  <m  that  di^  than  it 
was  on  tbe  ftOIowlng  day  wb«B  tbey  were 
loaded  In  S6  mlnutea.  It  appean  that  Jun- 
tara  is  a  amall  rtatitm  on  this  branch  line, 
and  tbat  ttie  railway  company  did  not  main- 
tain a  yard,  nor  provide  any  means  tor  plac- 
ing the  cars  for  loading  cattle  until  the  regu- 
lar dally  train  arrived,  and  did  not  expect  the 
stock  to  be  loaded  in  advance  of  Its  arrlral. 
There  were  7  carloads  of  plaintiff's  animals, 
and  they  covld  mrt:  all  be  loaded  at  <mce. 
Tbe  loading  chute  beld  'bnt  one  car,  end  If 
tbey  were  loaded  and  transported  at  aD,  un- 
der the  prevailing  conditions,  the  daily  train 
must  be  beld  to  afford  a  snffident  length  of 
time  for  so  doing.  The  jury  found  according 
to  tbe  theory  of  the  plalntllt,  and  this  must 
be  assumed  to  be  tbe  true  one.  It  was  not 
die  theory  of  tbe  defendant,  as  Indicated 
by  Qie  evidence,  that  it  would  have  disar- 
ranged the  train  schedule  and  prevented 
tlie  r^lar  connectirai  for  the  railroad  men 
to  have  devoted  85  or  40  minutes  to  the  load- 
ing of  plaintiff's  cattle  on  the  16tb«  but  tbat 
it  would  be  1%  or  2  hours  befbre  Blackwell 
would  be  ready  to  commence  loading.  The 
Jury  did  not  find  the  condition  as  claimed  by 
tbe  servants  of  defendant  to  exist  It  could 
fsirly  find  from  the  evidence  that  when  de- 
fendant's train  left  Juntura  plaintiff's  cattle 
were,  for  all  practical  purposes,  ready  to 
be  loaded  upon  the  cars;  that  plaintiff  had 
made  arrangementa  with  defendant  through 
its  agent  to  have  the  cattle  there  at  about 
8  a.  m.  on  that  morning ;  and  that  he  compli- 
ed with  the  requirements  of  the  railway  com- 
pany in  this  respect. 

The  conditions  on  the  branch  line  of  the 
diefendant  railway  are  different  from  those 
upon  which  tbe  opinion  was  based  In  Gohen 
V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Oo.,  1^ 
Wis.  73,  166  N.  W.  94e,  cited  by  defendants, 
where  plaintiff  requested  a  fast  stock  train 
to  wait  for  live  stock  which  was  not  loaded 
Into  the  cars  but  which  should  have  been 
loaded  before  the  train  arrived. 

[2]  It  is  deduced  from  the  general  rules 
In  4  B.  C  Ii.  1 400,  pw  901,  that  a  common  cai^ 


rler  Is  bound  to  acc^  and  carry  live  stodk 
that  Is  tendered  to  it  for  shlimient  In  good 
condition.  As  to  the  delivery  for  shipment 
we  find  In  the  notes  to  Norfolk  &  W.  R.  Co. 
V.  Harman  &  Orocfcett,  91  Va.  001.  22  8.  D. 
490,  44  L.  R.  A.  290,  292,  60  Am.  St  Bep. 
85,  the  following  rules: 

"The  duty  of  a  carrier  of  live  stock  to  receive, 
transport,  and  deliver  it  is  not  fully  discharged 
unless  the  carrier  makes  provision  at  the  place 
of  loading  to  i>roperly  receive  and  loacT  the 
stock,  anaprovision  at  tbe  place  of  unloading  to 

gronerly  deliver  tbe  stock  to  the  coDsignee. 
loviugton  Stockyards  Co.  v.  Keith.  189  tf.  S. 
128  [11  Sup.  Ct  469],  85  L.  Ed.  73." 

"And  the  refusal  of  a  railroad  company  to 
ship  cnttle  from  a  station  after  they  had  been 
dcllTered  according  to  the  terms  of  the  contract 
of  shipment  at  stockyards  of  the  company  at 
that  station  and  placed  in  sach  stockyards  re- 
lieves the  shipper  from  the  necesnty  of  making 
anv  further  aeliverr  or  offer  to  ddiver.  Lo'iis- 
viUe,  N.  A.  &  C.  R.  Oo.  v.  Godman.  104  Ind. 
490  [4  N.  E.  1831." 

In  the  present]  case  the  general  rale  la 
subject  to  the  conventional  arrangements 
made  between  Blackwell  and  the  agent  of  the 
railway  company  on  the  previous  day,  to  the 
effect  that  plaintiff  should  have  his  cattle 
there  at  the  stockyard  at  Juntura  ready  to 
load  at  about  8  a.  m.  on  September  16,  1910, 
when  the  train  came  In  and  was  ready  to 
receive  them.  Lackland  v.  Chicago  &  A.  R. 
Co.,  101  Mo.  App.  420,  74  S.  W.  505.  What 
actions  of  the  shipper  will  constitute  delivery 
to  a  carrier  are  necessarily  governed  by  the 
surrounding  circumstances  of  each  case. 
Such  conventional  arrangements  may  be 
varied  by  usage  or  by  a  particular  course 
of  dealing  between  the  parties.  They  may 
make  such  stipulations  upon  the  matter  of 
delivery  as  they  see  fit,  and  when  made  they 
are  to  govern.  4  R.  C.  L.  690,  8  16S. 

[3]  Tbe  .station  agent  and  conductor  of 
defendant  were  informed  on  the  day  before 
the  Intended  shipment  that  the  plaintiff's 
cattle  were  to  be  put  Into  the  pens  for  ship- 
ment, and  no  further  formal  notice  was 
necessary.  1  Hutchinson  on  Carriers  (3d  Ed.) 
i  115:  Mason  v.  Mo.  Fac.  Ry.  Co.,  25  Mo. 
App.  473 :  Nelson  v.  Chicago^  B.  &  Q.  R.  Co., 
78  Neb.  57,  110  N.  W.  741. 

[i]  A  delivery  of  cattle  to  a  carrier  may 
be  either  actual  or  constructive,  and  when 
made  in  accordance  with  tbe  recognized 
Custom  and  practice  prevailing  in  the  deal- 
ings between  shippers  of  live  stock  and  the 
railway  company  It  will  bind  the  carrier 
and  constitute  an  acceptance,  and  when  .the 
facts  are  in  dispute  the  question  of  delivery 
is  for  the  jury.  4  R.  C.  L.  p.  692,  8  170 ;  4 
EUlott  on  Railroads,  8  1413;  Deming  v. 
Merchants*  Cotton-Press  &  S.  Co..  90  Tenu. 
806,  17  S.  W.  89,  13  L.  R.  A.  618.  But  no 
formal  acceptance  Is  necessary  where  the 
agent  has  knowledge  of  the  delivery  of  the 
goods  with  the  intention  that  they  be  shipped 
and  makes  no  objection  thereto.  It  is  not 
essential  that  there  be  any  written  receipt 
or  bill  at  lading. 

[I]  Tbe  liability  o£  Qie  carrier  as  common 


Digitized  by 


161  PACIFIC  BEPORTEB 


<0f. 


carrier  begins  with  tb»  actoal  dellTeiy  of 
the  goods  for  tran^itatlon,  and  not  merely 
wltb  the  formal  ezeratlon  of  a  receipt  or  bill 
of  lading.  6  Cyc  413.  The  trial  coart  prop- 
erly orermled  defendant's  motion  for  a  non- 
enft  and  reqtneBt  for  a  directed  Terdict  In  its 
faTor. 

The  conrfc  charged  the  Jury  practically  in 
cmfonnlty  with  the  law  as  above  stated. 
Instruction  Na  9,  excepted  to  by  defendant, 
is  as  follows: 

"If  you  find  that  plaintiff  brought  bis  cattle  to 
the  stockyards  of  the  defendant  railroad  com- 

Sany  for  transportation  on  the  train  from 
untnra  to  Hope  in  accordance  with  the  direc- 
tions of  its  agent,  or  in  accordance  with  its  rec- 
ognized custom  of  receiving  cattle  for  trans- 
portation, then  this  would  constitute  a  sufficient 
aeliver7  to  compel  the  defendant  to  transport 
them  within  a  reasonable  time." 

[>1  It  Is  contended  on  the  part  of  the  de- 
feiidftnt  that  the  court  erred  in  receiving  evi- 
dence concerning  the  market  ralue  of  the 
cattle  at  Hope,  Or.,  on  September  17,  1915,  in 
the"  condition  In  which  tiiey  were  delivered 
and  of  the  shrinkage  per  head  between  the 
time  they  were  delivered  to  the  railroad 
company  at  Juntura  and  when  they  reached 
Hope  on  the  following  day.  The  measure  of 
damages  was  based  upon  the  loss  In  the 
weight  and  value  of  the  cattle  caused  by  the 
delay  In  the  shipment  from  Jnntnra  and  de- 
livery at  Hope.  Both  places  are  In  the  same 
county  abont  40  miles  apart,  whidi  is  a  stock- 
raising  district,  a  place  of  purchasing  and 
not  a  selling  market  fbr  beef  cattle,  as  the 
term  is  usually  understood.  It  appears  that 
vtpoa  the  trial  of  the  cause  the  value,  wheth- 
er at  Juntura  or  at  Hope,  was  assumed  by 
the  attorneys  and  witnesses  to  be  the  same, 
ucept  for  the  shrinkage  caused  1^  the  un- 
necessary delay  In  shipping  and  delivery. 
The  question  as  to  the  usual  and  ordinary 
loss  of  weight  In  the  shipment  for  such  a 
distance  was  all  detailed  and  explained  to 
the  Jury.  It  could  not  be  ascertained  exactly. 
The  Jury  was  in  a  petition  to  and  undoubted- 
ly did  determine  the  amount  of  detraioratlon 
in  the  value  of  the  cattle  which  was  the 
usual  and  natural  consequence  of  a  fEiilure 
to  carry  and  deliver  them  within  a  reasonable 
time  and  which  would  be  regarded  as  rea- 
sonably within  the  contemplation  of  the 
parties  to  the  contract  when  the  same  was 
made.  Levy  v.  Nevada-California-Oregon  Ry. 
Co.,  160  Pae.  808 ;  HoweU  v.  St.  Ix>uia  &  Han- 
nibal Ry.  Co.,  171  Mo.  App.  92,  153  S.  W.  578. 

[7]  The  court  charged  the  jury  to  the  ef- 
fect that  if  they  found  for  plaintiff  the  meas- 
ure of  damages  would  be  the  depreciation  in 
the  value  of  the  animals  caused  by  the  negli- 
gent delay  In  the  shipment.  4  R.  C.  L,  p. 
998,  8  466.  We  find  no  variance  from  the  rule 
as  to  damage  either  in  the  admission  of 
evidence  or  Instructions  to  the  Jury^  wiiich 
would  change  the  result  or  constitute  revers- 
ible error. 


[I]  The  agent,  Delaole,  was  named  as  de- 
fendant In  the  action.  Mo  cause  ct  action 
against  blm  wbb  stated 'tn  the  complaint,  and 
no  attention  seems  to  have  been  given  him 
upon  ttie  trial.  The  lower  court  Ingtructea 
the  Jury  as  though  the  nUlway  company  was 
the  only  defendant.  Delsoltfs  name  should 
be  stricken  from  the  Judgment. 

Ending  no  ivejudicbil  error  In  the  record, 
the  Judgment  against  the  defiant  Or^n 
Short  Line  Railway  Company  Is  affirmed. 


COLVIN  V.  GOFF  et  aL 
(Si^ane  Oourt  of  Oregon.   Dee.  1%  1916.) 

1.  Evidence  ^s»420{7)  —  Faboi.  Bvxdxncb  — 
Failubs  of  Goffsmiuxioff  —  GonniTion;- 
AL  Deuvbbt. 

The  rule  that  parol  evidence  cannot  be  In- 
troduced to  etmtradict  or  vary  the  terms  of  a 
written  instrument  excludes  all  evidence  be- 
tween the  maker  and  payee  of  the  note  that  the 
liability  of  the  former  should  be  ctaiditional, 
unless  the  conditiMi  affects  the  consideration, 
so  that  as  a  result  of  its  failure  there  is  a  t<H 
tal  or  partial  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  JXg.  SI  1800,  1801,  1943;  Dec.  Dig. 
«=>420(7).] 

2.  Evidence  €=»444(0)  —  Faeoi.  Evidence  — 
FAZi.rBK  or  Considbration—Adtarces  ot 
Monet. 

Where  one  of  several  defendants  jointly  in- 
dicted for  a  crime,  who  had  been  acquitted,  ad- 
vanced  to  another,  who  had  been  convicted,  mon- 
ey to  enable  the  lattor  to  prosecute  his  appeal, 
taking  a  note  therefor,  parol  evidence  is  not 
admissible  to  show  an  agreement  that  the  mak- 
ers Ediould  be  liable  on  the  note  only  in  case 
the  conviction  was  reversed,  since  that  condi- 
tion did  not  affect  the  CfmsideraUon  for  the 
note,  and,  If  considered  as  a  collateral  con- 
tract, was  void  for  want  of  consideration. 

[Ed.  Note.— For  other  cnaea,  see  Evidence, 
Gent  Dig.  S8  1943,  2049;  Dec.  Dig.  «=>444{6).j 

In  Banc.  Appeal  from  Circuit  Court,  Grant 
County;  Dalton  Biggs,  Judge. 

Action  by  Ben  Colvln  against  Lester  OoCF 
and  another  to  recover  the  amount  of  a 
promissory  note.  Judgment  for  the  plalntiH^ 
and  defendants  appeaL  Affirmed. 

This  Is  an  action  upon  a  promissory  note. 
The  note  is  in  the  usual  form,  payable  upon 
demand,  with  the  ordinary  provision  for  in- 
terest and  for  attorney's  fees  in  case  of  suit. 
The  answer,  which  is  too  lengthy  to  be  in- 
serted, admits  the  execution  of  the  note,  and 
sets  up  the  following  affirmative  defense: 
That  in  May,  1913,  plaintiff,  defendants,  and 
J.  B.  Gingles  and  Monard  Fix  were  Jointly 
Indicted  by  tlie  grand  Jury  of  Grant  county 
for  cattle  stealing;  that  plaintiff  and  de> 
feudants  were  arrested  upon  said  charge  on 
May  24,  1913;  that  on  November  22  the 
defendant  Goff  was  duly  convicted,  and  that 
on  tba  23d  of  November  the  Indictment  was 
dismissed  as  to  the  defendant  Clark ;  that 
thereafter,  In  December,  1913,  the  defendant 
Goff  being  desirous  of.  appealing  to  the  Su- 
preme Court  from  the  Judgment  of  convic* 
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Uon  against  Mm,  tbe  plaintiff  agreed  to  ad- 
vance to  the  defendants,  Goff  and  Clark,  tbe 
mm  of  ¥600,  to  be  applied  by  tbe  defendant 
Qott  to  tbe  payment  of  tbe  expenses  of  said 
appeal,  and  to  further  advance  to  defend- 
ants the  snm  of  $400,  making  $1,000  In  all 
which  the  defendants  were  to  repay  share 
and  share  alike,  and  It  was  further  mutu- 
ally agreed  In  the  event  that  the  Judgment 
ot  the  circuit  court  should  be  afflnned  that 
the  said  sum  of  $600  was  not  to  be  repaid 
to  plaintiff;  Uiat  In  August,  1912,  plaintiff 
delivered  to  defendant  Jhn  Olark  $100,  with 
Instructions  to  deliver  said  sum  to  J.  B. 
Wng\ea  and  Monard  Fix,  the  codefendants 
with  plaintiff  and  defendants  In  the  a^nlnal 
action,  and  that  defendant  delivered  the  $100 
as  directed ;  tbat  on  May  16,  1914,  the  de- 
fendants and  plaintiff  entered  into  a  final 
contract  whoKby  It  was  agreed  that  these 
defendants  would  make,  ezecate,  and  deliv- 
er to  plaintiff  the  promlssoTy  note  sued  uixm, 
cimditloned  by  said  contract  tiiat  said  prom- 
issory note  would  become  a  binding  contract 
on  the  part  of  defendants  only  in  the  event 
ilutt  tbe  Supreme  Court  would  reverse  tlie 
Judgmoit  of  the  drcnlt  court  against  de- 
fendant Oc^,  and  it  was  then  mutually 
agreed  that,  If  said  judgment  should  be  af- 
firmed, tbe  said  note  should  become  void  and 
of  no  effect,  and  tbat  defendants,  in  pur- 
suance of  said  agreement,  executed  tbe  note 
In  suit,  and  that  the  $700  mentioned  therein 
is  the  same  $600  advanced  to  defendants  by 
plaintiff,  together  with  the  $100  delivered  by 
plaintiff  to  Clark ;  that  on  June  9,  1914,  tbe 
Supreme  Court  affirmed  tbe  Judgment  against 
defendant  Goff ;  tbat  In  accordance  with  tbe 
agreement  between  plaintiff  and  defendants 
tbe  note  became  null  and  void  and  of  no 
effect  and  the  consideration  thereof  failed; 
and  tbat  at  no  time  since  its  execution  has 
tbe  same  been  a  binding  contract  upon  the 
part  of  defendants  to  pay  plaintiff  the  sum 
of  $700  or  any  sum.  The  new  matter  being 
denied  by  a  reply,  the  case  came  on  for  trial. 
The  plaintiff  Introduced  the  promissory  note 
and  rested.  The  defendants  offered  evidence 
tending  to  prove  tbe  new  matter  alleged  in 
the  answer,  but  upon  objection  tbe  testimony 
was  excluded  by  tbe  court  upon  the  ground 
that  such  matter  did  not  constltnte  a  de- 
fense. There  was  a  verdict  for  plaintiff, 
and  defendants  appeal. 

A.  X>.  Leedy,  of  Canyon  City,  for  appellants. 
3.  Roy  Raley,  of  Pendleton  (Errett  nicks  and 
Otis  Patterson,  both  of  Canyon  City,  on  the 
brief),  for  respondent 

McBBIDE,  J.  (after  stating  the  facts  as 
above).  [1]  While  the  amount  Involved  here 
is  comparatively  small,  the  question  present- 
ed Is  Interesting  by  reason  of  apparent  va- 
riance in  tbe  decisions  of  many  of  tbe  courts, 
although  these  seeming  contradictions  dlsajH 
pear  upon  a  close  analysis  of  tbe  decided 


cases.  It  is  an  elementary  general  rule  that 
parol  evidence  cannot  be  Introduced  to  con- 
tradict or  vary  the  terms  of  a  written  in- 
strument, and  this  rule  applies  as  well  to 
promissory  notes  as  to  other  written  con- 
tracts. Barnes  v.  Scott,  117  U.  S.  582,  6 
Sup.  Ct.  865,  29  L.  Ed.  991 ;  Kelsey  v.  Cham- 
berlain, 47  Mich.  241,  10  N.  W.  355 ;  Wblt- 
weU  V.  Winslow,  134  Mass.  343;  Cooper  v. 
German  Nat.  Bank  of  Denver,  9  Colo.  App. 
169,  47  Pa&  1041;  Davis  v.  Stout,  128  Ind. 
12,  25  N.  B.  862,  22  Am.  St  Rep.  565 ;  Pres- 
cott  V.  Hixon,  22  Ind.  App.  139,  53  N.  E.  391, 
72  Am.  St.  Rep.  291;  Graves  v.  Clark,  6 
Black!  (Ind.)  1S3 ;  Getto  v.  Blnkert,  55  Kan. 
617.  40  Pac  925 ;  San  Jose  Savings  Bank  v. 
Stcme,  69  Cal.  183.  See  note  to  section  81a, 
Daniel,  Keg.  Instruments.  This  mle  has 
been  applied  In  cases  very  similar  to  tbe  one 
at  bar.  Thiu  in  Foster  v.  Jolly,  1  GnHup.  U. 
A  S.  706,  which  was  a  suit  to  recover  against 
the  maker  of  a  promissory  note  payable  14 
da^  after  date,  the  defense  was  that  the  de- 
fendant's brother-in-law  contracted  the  debt 
for  which  the  note  was  given  as  agent  for 
a  certain  oo-(verative  society,  and  was  sued 
few  the  amount  The  brother-in-law  gave  the 
names  ot  certain  members  of  tbe  society  who 
were  sued  for  the  debt  and  a  Judgm^it  ob- 
tained. The  brother-in-law  also  confessed 
Judgment,  and  was  put  in  Jail  opon  a  ca.  sa., 
and  gave  the  note  in  question  upon  an  al- 
leged promise  that  its  payment  should  not 
be  enforced  in  case  tbe  plaintiff  should  re- 
cover a  verdict  against  the  other  members 
of  the  society.  This  was  held  not  a  good 
defense;  Lord  Ablnger,  C.  B.,  saying: 

"I  sm  <4  opinion  that  the  evidence  tendered 
by  the  defendant  went  to  vary  the  contract 
appearing  on  the  face  of  the  note.  It  is  not 
a  question  of  coneideration  or  collateral  se- 
curity. The  consideration  of  the  instrument 
wa8  not  impeached,  nor  was  it  given  as  a  col- 
lateral security,  but  tbe  defense  attempted  to 
be  established  was  in  direct  contradiction  of  the 
terms  of  the  note.  The  maker  of  a  note  payable 
on  a  day  certain  cannot  be  allowed  to  say,  '1 
only  meant  to  pay  you  upon  a  contingency;' 
that  is  at  variance  with  his  own  written  con- 
tract. The  case  must  be  govemsd  by  that  ot 
Hawsun  v.  Walker." 

In  Central  Savings  Bank  v.  O'Cminor,  1S2 
Mlcb.  B78,  94  N.  W.  11.  102  Am.  St  Kep.  483, 
which  was  an  actlffli  npon  itromissory  notes, 
the  defendant  pleaded  a  collateral  agreement 
very  similar  to  tlie  defense  here: 

"l^ot  the  notes  were  given  for  the  amount  of 
a  chattel  mortgage  which  plaintiff  held  upon 
tbe  property  of  the  J.  R.  Pearson  Company, 
which  proper!?  defendant  O'Connor  had  pur- 
chased; that  the  title  to  said  notes  never  pass- 
ed to  said  plaintiff;  that  the  notes  were  deliv- 
erad  to  plaintiff  upon  tbe  dear  and  distinct  un- 
derstsnding  and  cfmdition  agreed  to  by  plaintiff 
that  in  case  the  said  J.  B.  Pearson  Company 
shoold  thereafter  be  forced  Into  bankruptcy  by 
any  of  Its  creditors,  npcm  proceedings  instituted 
by  them  for  that  purpose,  and  adjudicated  a 
bankrupt,  said  notes  would  thereupon,  in  the 
event  of  the  happening  ot  anch  contingency,  be- 
come and  be  niul  and  of  no  effect,  and  were  not 
to  be  paid,  and  that  it  was  upon  said  condition 
■aid  notes  were  delivered  to  said  plaintifl." 
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The  court  said: 

"The  meritorious  gaestioD  ts  whether  the  de- 
fense set  out  in  this  notice  Ib  one  which  can 
be  established  by  parol  testimony.  It  ia  doubt- 
lees  true,  as  contended  by  the  appellants'  coun- 
sel, that  it  may  be  shown  that  a  promissory 
note,  unconditional  in  terms,  was  6oBditionaUy 
delivered:  that  ia  to  say,  that  it  was  placed  in 
the  hands  of  the  payee,  but  with  the  diatinct  un< 
derstandiog  that  it  was  not  to  be  operative  or 
to  become  a  binding  obligation  until  the  happen- 
ing of  some  event.  Brown  v.  St.  Charles,  66 
Micb.  71,  32  N.  W,  926 ;  Burke  v.  Dulaney,  163 
U.  S.  228,  14  Sup.  Ct.  816,  38  L.  Ed.  696. 
On  the  other  band,  tiie  rule  is  Srmly  estab- 
lished that,  where  a  promissory  note  for  a  cer- 
tain amount,  payable  at  a  certain  time,  is  de- 
livered into  the  hands  of  the  payee,  to  take  ef- 
fect presently  as  the  oUigation  tt  the  defend- 
ant, parol  evidence  to  introduce  cmditions  or 
modinc&tions  of  the  terms  Is  not  admissible. 
The  case  of  Hyde  v.  Tenwinkel.  26  Micb.  93, 
illustrates  this  rule.  It  was  there  held  that 
an  attempt  to  ahxm  a  Terbal  contempmneow 
agreement  to  reduce  a  note  from  an  abeolute 
and  specific  promise  to  a  defeasible  engagement 
was  inadmissible.  The  same  rule  has  been 
followed;  one  of  the  recent  cases  being  Phelps 
V.  Abbott,  114  Mich.  88,  72  N.  W.  3;  Bums 
&  Smith  Lumber  Co.  v.  Doyle,  71  Coon.  742, 
43  Atl.  483,  71  Am.  St.  Rep.  235.  We  think 
it  clear  that  the  present  case  falls  within  that 
line  of  cases  whi<ui  precludes  parol  evidence  of- 
fered to  vary  the  terms  of  a  written  instrument 
If  we  adopt  the  testimony  of  the  defendant  as 
correctly  stating  the  transaction,  and  more  cer- 
tainly if  we  adopt  the  terms  of  the  notice  of 
defense  by  which  the  defendant  was  bound, 
these  notes  were  ddivered  to  take  effect  pres- 
ently, but  upon  the  alleged  parol  agreement 
that  they  were  to  become  void  m  the  event  that 
a  certain  coutingencj;  should  happen.  This  is 
no  more  than  averring  that  plaintiff  entered 
into  a  contemporaneous  parol  agreement  that, 
while  the  defendant's  obligation  bound  him  to 
pay  absolutely  the  sums  of  money  at  specified 
times,  yet  in  a  certain  contingen<^  tiiis  aom 
should  not  be  payable  at  all,  and  uie  notes  be 
redelivered.  It  is  suggested  also  that  there 
was  a  total  failure  of  consideration.  This  can- 
not  be  held,  (or  the  reason  that  there  was  trans- 
teired  to  the  detoidant,  in  consideration  tor 
the  notes,  the  chattel  mortgage  and  promissoir 
note  of  the  J.  R,  Pearson  Ccmipany,  which 
note  bad  indorsers  agalnat  whom  it  would  be 
enforceable.  There  was  no  absolute  and  total 
failure  of  consideration,  and  no  d^ense  of  par- 
tial conslderatitHi  was  noticed  under  the  general 
issue." 

Other  caaea  tending  more  or  leea  to  sup- 
port ttae  doctrine  announced  In  tHe  case  last 
dted  are  Stoddanl  v.  Nelson,  17  Or.  417.  21 
Paa  406;  Wilson  t.  Wilson,  26  Or.  251,  88 
Pac.  18D;  Hurray  t.  Kimball  Co.,  10  Ind. 
App.  184.  37  N.  B.  734;  Gamer  T.  Fite,  93 
Ala.  405.  9  South.  367 ;  Hubble  t.  Unrphy,  1 
Uuv.  (Ky.)  278;  Clanln  r.  Easterly  Harvest 
Ins  Macblne  Co.,  118  Ind.  372,  21  N.  B.  35, 
3  L.  R.  A.  863.  The  case  of  Wilson  v.  Wilson, 
supra,  has  8<nne  features  In  common  with  tbe 
case  at  bar.  The  defense  was  that  the  prom- 
lesory  note  In  question  was,  In  fact.  Intended 
as  a  mere  memorandum,  and  was  not  to  be 
paid  until  the  amount  thereof  was  realised 
from  the  proceeds  of  a  mine  wbkdi  had  been 
transferred  to  the  d^endant.  Tbis  court 
held  adversely  to  defendant's  omtentlon. 
Cases  which,  when  casually  examined,  seem 
to  hold  an  opposite  view,  aie  nomerous,  but, 
as  we  have  before  observed  and  shall  preeent- 
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ly  show,  the  contradlctioii  la  more  apparesit 
than  real,  ami  most  of  the  cases  can  be  bar* 
moDlzed  and  shown  to  be  subject  to  a  gen- 
eral role  oontfstent  wlOi  tbe  safety  of  ooin- 
merdal  paper  and  with  tbe  general  ruks  of 
law  reepeetlng  tba  admlsdon  of  panfl.  evl* 
dence  to  contradict  or  vary  the  eontents  of 
written  Instruments.  Tbe  case  of  Ware  t. 
Alien.  128  U.  S.  080,  e  Sup.  Ot  174, 82  L.  Bd. 
568,  may  Jtistly  be  termed  a  leading  case  on 
this  subject.  In  that  case,  wbixdi  was  a  suit 
in  equity  to  enforce  the  payment  of  two 
promissory  notes  for  $5,000  each,  made  in 
favor  of  plaintlfF  by  ttie  firm  of  AQen,  West 
A  BoAh,  the  facts  were  tbat  one  T.  P.  Ware, 
a  brother  of  i^alntlfl,  was  inddited  to  Oie 
defeiidants  for  merchandise  In  the  nun  of 
$18,000.  His  busliiesB  waa  conducted  by  tbe 
plaintUT,  and  was  so  embarrassed  that  tbe 
debts  could  not  be  paid.  PlalntUF  a  year  or 
two  before  had  conducted  a  bodneaa  in  his 
own-  name  at  the  same  place^  and,  be3ng 
likely  to  fall,  bad  sold  out  his  business  to 
bis  brother,  but,  ostensllily  as  tbe  agent  of 
the  latter,  continued  to  manage  and  control 
it.  In  this  condition  of  affairs  plaintiff  visit- 
ed Allen,  West  ft  Bush  and  represented  that 
bis  brother  was  unable  to  pay  bla  debts; 
that  his  creditors  were  becoming  Inoatlwt; 
that  he  himself  held  two  notes  tot  $5,000 
each  against  his  Inwther ;  that  he  desired  tbe 
defttndants  to  instltnte  proceedings  by  at- 
tadimoit  to  ctdlect  their  claim  and  his  own, 
and  for  that  purpose  proposed  that  he  should 
transfer  his  notes  against  his  bioOkex  to 
tbem,  taking  their  note  for  $10,000,  and 
that,  if  they  would  consent  to  Oils  arrange- 
ment he  would  diow  them  suflldent  reason 
for  selElng  the  property  by  attadiment  Tbe 
defendants  expressed  their  doubt  as  to  tlie 
legality  of  such  a  course,  and  said  that  they 
would  like  to  consult  their  oounsd  before 
maUng  the  arrangement,  bat  plaintiff  seemed 
Impatient  of  this  delay,  and  insisted  that 
in  dw  meantime  somebody  else  mif^t  attach 
the  property  and  defeat  both  their  claims; 
and  finally,  reluctantly  yielding  to  hie  Im- 
portanltles,  the  defoidants  took  Ma  notes 
and  gave  their  own  as  requested.  Before  tbe 
note  was  signed  It  was  distinctly  forced  that 
it  waa  to  be  of  no  ^ect  until  defendants 
should  have  had  an  opportunity  to  conmilt 
their  counsel,  and  he  dhonld  assure  them 
that  the  proceedli^c  was  lawful,  and  the  at- 
tachment tot  tbe  full  amount  of  both  claims 
could  be  enforced.  The  defendanti^  counsel, 
upon  beifig  coiMulted,  emphatically  disap- 
proved of  It,  and  advised  the  defendants  to 
have  nothing  to  do  with  it  or  with  tiie  notes 
of  W.  P.  Ware  against  big  brother.  The  de- 
fendants tiien  sued  and  atta<aied  for  their 
own  debt  and  collected  it  Subsequently  W. 
P.  Ware  brought  a  suit  in  equity,  as  required 
1^  the  law  of  MlsslaslMd  where  an  attadi* 
ment  Is  soi^t  and  13ib  defense  above  stated 
was  ui^uld.  Nr.  Justice  Miller,  after  reflect- 
ing severely  upon  the  conduct  uid  motives  of 
pUdntiff  in  procuring  the  i^reement  and  in- 
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tlnwftiig  tbat  -the  wtHAe  proceeding  was 
probabl7  a  fraud,  said; 
"We  did  not  think  it  necesBar;  to  Inquire 

further  into  the  evidence  brousht  to  auitain  this 
defense;  for  we  are  quite  clear  that  the  testi- 
mony  does  establieh  tiia  agreement  alleged 
the  defendants  to  have  been  made  at  the  va- 
riooa  interviews  between  the  persons  compoB- 
itig  the  firm  of  Allen,  West  &  Bush,  or  some 
of  them,  and  the  plalntitF,  at  and  before  the 
time  when  fkey  delivered  to  him  the  tnstmment 
nied  on  and  recdved  from  him  the  two  notes 
made  by  his  brother,  T.  P.  Ware;  that  the 
firm  were  to  have  an  opportunity  to  consult 
counsel,  npon  whom  they  relied,  as  to  the  va- 
lidity  of  the  transaction;  and  tiiat,  if  sucb 
advice  waa  adverse,  then  the  inatxument  given 
them  was  to  be  of  no  effect.  It  also  suffi- 
aently  appears  that  they  were  advised,  with- 
oat  hesitation,  by  the  coonsel  to  whom  they 
had  lefexenoe  in  ttu»e  conTersatlona  aboat  the 
afreement,  that  the  transaction  was  not  one 
that  would  stand  the  test  of  a  l^;al  investiga- 
tion. This  is  to  be  considered  m  connection 
with  the  fact  tbat  the  firm  only  brought  suit 
for  thtir  own  claim,  and  have  since  returned,  or 
offered  to  return,  the  notea  of  W.  P.  Ware, 
which  were  given  him  by  his  brother  and  deliv- 
ered to  them  when  the  paper  was  executed. 
We  are  of  opinion  that  this  evidence  shows  that 
the  contract  apon  which  this  suit  is  brought 
sever  went  into  effect;  that  the  condition  up<»a 
which  it  was  to  become  operative  never  occur- 
red,  and  tbat  it  is  not  a  question  of  contradict- 
ing or  varying  a  written  instrument  by  parol 
testimony,  but  tbat  it  is  one  of  that  class  of 
cases,  well  recognized  in  the  law,  by  which  an 
instrument,  whether  delivered  to  a  third  pei^ 
son  at  an  escrow  or  to  the  obligee  in  it,  is 
made  to  depend,  as  to  its  going  into  operation, 
npon  Bventa  to  occur  or  to  be  ascertained  there- 


in tb»  caie  of  Pym  t.  Oampbell,  6  EL  & 
Bl.  870,  dted  by  Mr.  Justice  HUler.  It  ap- 
peared tbat  tbe  defendants  agreed  In  writing 
to  purdmse  an  Interest  in  an  ^ventloa;  the 
Bgreanoit  being  absolnte  cm  Its  face.  In  an 
action  for  breach  the  defendants  showed 
that,  when  tbe  negotiations  had  progressed 
K  far  that  the  price  had  been  agreed  upon  in 
case  defendants  conclnded  to  boy.  a  meeting 
was  arranged  at  whliA  the  idalntlff  was  tt> 
explain  his  Invention  to  two  engineers  ap- 
pointed by  defoadants.  when,  if  they  approv- 
ed, the  madtlne  should  be  bought  At  the 
Ume  appointed  the  defendant  and  tbe  en- 
Slneers  attended^  bat  the  plaintiff  did  not 
appear,  ^e  plaintiff  finally  arrived  after 
one  of  the  engineers  bad  gone.  The  en- 
gineer present  am^roved,  and  it  was  proposed 
that,  as  the  parties  were  all  present,  and  It 
might  be  troublesome  to  meet  again,  a  paper 
ahould  then  be  drawn  up  and  signed  which, 
if  the  absent  engineer  approved,  should  be 
the  agreement,  but  that,  if  he  disapproved, 
the  paper  should  not  be  an  agreement  This 
was  done,  and  the  absent  engineer  npon  8Ut>- 
aequent  Inspection  disapproved  of  tbe  ma- 
chine. The  court  lield  the  defense  good. 
Erie,  J„  saying: 

'I  think  that  this  role  ought  to  be  dlschaiv- 
«d.  Tbe  point  made  is  that  this  is  a  written 
agreement,  absolute  on  the  face  of  it,  and  that 
evidence  was  admitted  to  show  it  was  condition- 
al; and  if  that  had  been  so  it  would  have  been 
wroog.  But  1  un  ot  (^nlon  that  the  evidence 
■bowed  fliat  In  fact  Uuve  was  never  any  agree- 


ment at  alL    The  productiM  of  a  paper  pur- 

Eorting  to  be  an  agreement  by  a  party,  with 
is  signature  attached,  affords  a  strong  pre- 
sumption that  it  is  his  written  agreement;,  and, 
if  In  fact  he  did  tAga  the  paper  animo  contra- 
hendi, the  terms  contained  in  it  are  conclusive, 
and  cannot  bo  varied  by  parol  evidence;  but 
in  the  present  case  the  defense  begins  one  step 
earlier;  the  parties  met  and  expressly  stated 
to  each  other  that,  though  for  convenience  they 
would  then  sign  the  memorandum  of  the  terms, 
yet  they  were  not  to  sign  it  as  an  agreement 
until  Abernethie  was  consulted.  I  grant  the 
risk  that  such  a  defwse  may  be  set  up  without 
ground,  and  I  agree  that  a  jury  should  there- 
fore always  look  on  sucb  a  deteuse  with  sus- 
picion; but,  if  it  be  proved  tbat  in  fact  the 
paper  was  signed  with  the  express  intentiun 
that  it  ahould  not  be  an  agreement,  the  other 
party  cannot  fix  it  as  an  agreement  upon  those 
so  siguiug.  The  distinction  in  point  of  law  is 
tbat  evidence  to  vary  the  terms  of  an  agree- 
ment in  writing  is  not  admissible,  but  evidence 
to  show  tiiat  uere  is  not  an  agreenLent  st  all 
is  admisalble." 

In  La  Grande  NatlMial  Bank  t,  Blnm, 
28  Or.  49,  87  Fae.  48»  the  defense  pleaded 
was  tbat  at'tiie  time  of  the  ezecntioa  of  the 
note  In  suit  the  plalntlft  etttered  Into  an 
agreement  with  defendants  whereby  defend- 
ants were  to  collect  for  plaintiff  two  promis- 
sory notes  held  by  plaintiff  against  one  O.  N. 
Ramsay,  which  it  delivered  to  defmdant  un- 
der an  agreement  that  be  would  pay  over  the 
proceeds  If  collected,  w,  if  unable  to  do  so, 
would  return  the  notes,  and  tiiat  the  note  in 
suit  was  givoi  to  secure  tbe  complUuice  with 
said  contract,  and  that  defendant  had  per- 
formed his  part  of  the  agreement.  This  was 
held  a  good  defense,  Ur.  Justice  Bean  say- 
ing: 

"If  the  note  waa  ti^en  to  secure  the  perform- 
ance of  Blum's  contract  to  collect  and  pay  over 
to  pl^ntlff  the  proceeds  of  the  Ramsay  notes, 
or  to  return  them  if  not  collected,  and  Blum 
has  performed  his  agreement  such  performance 
would  manifestly  operate  as  a  failore  of  ccm- 
stderatira." 

Another  case  dted  by  counsel  for  defend- 
ant is  McKnight  V.  Faisona,  186  Iowa,  390, 
113  N.  W.  858,  m  Am.  St  Bep.  206,  22  L. 
B.  A.  (N.  a:>  718,  16  Ann.  Gas.  oaSi  In  this 
case  the  note  was  given  as  the  purchase 
price  of  a  cow  which  was  warranted  to  be  a 
good  breeder,  and  there  was  an  agreement 
that  the  note  should  not  be  negotiable  until 
the  cow  should  have  been  bred  and  have  a 
calf.  The  payee  negotiated  the  note  before 
due,  and  it  subsequently  turned  out  tbat  tbe 
cow  was  barren.  As  between  the  payee  and 
the  purchaser  there  was  an  evident  failure 
of  CfHudderatton,  and  the  dispute  arose  col- 
lateraUy  as  to  whether  the  assignee  of  the 
note  was  an  Innocent  purchaser.  It  was  con- 
tended that  the  agreement  of  the  payee  of 
the  note  to  negotiate  it  until  tbe  Ume  agreed 
upon  and  the  failure  of  the  payee  to  deliver 
the  cow  with  calf  according  to  the  contract 
constituted  such  a  fraud  npon  the  purchaser 
as  placed  upon  the  assignee  of  the  note  the 
burden  of  pleading  and  proving  tbat  he  par- 
chased  the  note  In  good  faith  and  without 
notice,  and  this  contention  was  held  good; 
tbe  court  saying  incidentally  that  it  was 
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competent  to  show  that  tbe  dellrer;  of  the 
note  was  conditioned  and  that  the  condition 
had  not  been  complied  with.  Many  other 
casea  along  the  same  line  might  be  cited, 
notably  Beach  t.  Nevins,  162  Fed.  129,  89  C. 
C.  A.  129,  re-reported  In  18  L.  B.  A.  (N.  S.) 
288,  which  contains  dopious  notc^  dtlng 
many  decisions  sustaining  the  principal  case. 
See,  also,  Excelsior  Bav.  S^nd  &  Loan  As- 
sociation T.  Fox,  253  Pa.  257,  98  AtL  593, 
reported  and  annotated  in  Gent.  L.  J.  vol.  83, 
No.  16,  the  notes  to  which  cite  many  ded- 
stons  sustaining  the  main  case  as  well  as, 
those  opposed  or  apparently  in  conflict. 
From  all  these  dedalons  we  are  of  the  opin- 
ion that  this  general  rule  may  be  dedaced. 
It  may  be  shown  as  between  tbe  maker  and 
tiie  payee  that  prior  to  the  delivery  of  the 
note  its  payment  was  made  conditional  when- 
ever the  condition  or  contingency  affects  the 
C(mslderation;  that  is  to  say,  if  the  maker 
of  the  note  stipulates  that  It  shall  take  ef- 
fect only  upon  the  happening  of  an  event, 
and  the  failure  of  snch  contingency  afFects 
tbe  consideration  to  tbe  extent  that  he  does 
not  get  tbe  value  or  thing  that  he  has  bar- 
gained for,  it  is  a  good  defense,  because  there 
is  a  failure  of  consideration,  or,  if  tbe  note 
is  gtwa  upon  a  stlpulatioa  that  It  shall  not 
be  ^ectlve  unless  a  particular  event  shall 
happen,  and  by  reason  of  a  failure  of  the 
event  to  happen  the  maker  does  not  reap  tbe 
benefit  contemplated  by  reason  of  Its  occur- 
rence, there  Is  a  failure  of  consideration  and 
the  stipulation  is  good.  Take  tbe  case  of 
Ware  v.  Allen^  supra,  one  of  the  inducements 
to  sign  tbe  note  was  to  facilitate  tbe  collec- 
tion of  a  debt  The  note  would  not  have 
been  signed  unless  the  proposed  contract 
would  efEectuate  that  purpose.  It  was  agreed 
that  tbe  contract  would  not  be  complete  un- 
til the  makers  of  tlie  note  ascertained  from 
counsel  whether  the  proposed  arrangemnit 
would  efCectuate  that  purpose.  The  note 
was  not  the  complete  contract,  but  only  one 
I>art  of  the  contract.  Tbe  contract  was  not 
to  be  complete  until  counsel  approved  it  He 
did  not  approve  it  and  therefore  it  was 
incomplete,  and  the  makets  of  the  note  had 
nothing  of  value  for  the  note  which  ttiey  had 
given.  In  its  final  analysis,  leaving  out  of 
considOTation  the  fraudulmt  practices  of 
Ware  and  the  evident  fact  that  tbe  notes  of 
his  brother  which  be  left  In  tbe  possession 
of  the  defradants  were  collusive  and  worth- 
less to  them,  there  was  a  failure  of  consider- 
ation. In  the  caw  of  La  Grande  Nat  Bank 
T.  Blnm,  supia,  the  consideration  the  note 
was  a  contract  to  collect  and  pay  over  cer- 
tain mon^B  to  tbe  plaintiff.  If  tbe  moneys 
were  collected  and  paid  ov»,  there  was 
nothing  due  the  lAalntlff  and  the  considera- 
tion failed;  and  it  was  so  held.  So  also  in 
Oie  case  of  Pym  r.'Gampbdl,  supra,  the  con- 
tract was  Incwnplete.  A  part  of  tbe  contract 
-vras  tliat  b^re  it  became  a  complete  eon- 
tract  the  makers  of  tbe  note  should  have 
llie  beoteflt  ot  oMtaln  expert  advioe  -which 


was  in  itself  a  thing  of  value,  and  that  the 
contract  should  not  be  cranplete  until  he 
should  obtain  sa<£h  favorable  advice.  The 
favorable  advice  was  not  given,  tbe  contract 
was  not  c<Hnpleted,  the  defendants  purchased 
no  machine,  and  tlw  plalntlft  held  a  note  ut- 
terly without  consideration.  If  the  defend- 
ants bad  advanced  money  under  such  cir- 
cumstances, they  could  have  recovered  it 
back,  and  by  tbe  same  token  tb^  would 
not  be  required  to  pay  a  note  which  was 
given  in  lieu  of  an  advancement  of  money. 
It  seems  plain  to  us  that,  unless  tbe  happen- 
ing of  tbe  alleged  contingency  or  Ite  failure 
to  happen  Is  so  Intimately  related  to  the 
transaction  as  to  amount  to  a  failure  of  con- 
sideration, it  cannot  be  pleaded  as  a  defense. 
Such  is  tbe  opinion  of  Mr.  Daniel.  He  says: 
"It  hae  beeia  held  in  a  number  of  cases  that 
a  note  may  be  delivered  to  the  payee  to  take 
effect  only  upon  a  conditicHi  precedent  and  that 
default  in  tbe  fulfillment  of  such  coaditions 
may  be  shown  by  parol  evidence,  and  will  de- 
feat recovery  as  between  immediate  parties. 
But  unless  toe  nonfulfillment  of  the  ctmditim 
goes  to  tbe  failure  ot  consideration  this  would 
seem  to  trench  upon  fixed  principles  of  law. 
Evidence  of  want  of  consideration  is  admissible 
between  original  parties.  'Every  bill  or  note 
imports  two  tbin^:  Value  recraved,  and  an 
agreement  to  pay  the  amount  on  certain  speci- 
fied terms.  Evidence  Is  admissible  to  deny  the 
receipt  of  value,  but  not  to  vary  the  engage- 
ment' Tbe  cases  amply  sustain  the  forgoing 
views,  whidt  seem  to  us  altogether  correct.  It 
has  oeea  held  that  it  Is  competent  to  show  by 
parol  that  at  the  time  a  note  was  made  it  was 
agreed  that  It  should  be  held  for  notbing  on 
tbe  happening  of  a  certain  event.  But  unless 
such  event  operated  a  failure  of  consideration, 
we  cannot  perceive  npon  what  principle  such  a 
view  could  be  taken.  Tbe  consideration  of  con- 
tracts in  writing  is  in  general  opok  to  inquiry, 
and  it  is  not  an  infringement  of  the  rule  ex- 
cluding parol  evidence  to  add  to,  vary,  or  con- 
tradict writings,  to  receive  parol  evidence  of 
the  actual  ctmsideration  for  toe  i^urpose  of  de- 
termining its  vaUdity,  or  its  future,  or  that 
from  any  cause  it  is  sufficient  or  insufficient  to 
suppwt  the  contract."  Daniel.  Neg.  Instru- 
ments, I  81a. 

In  this  view  of  the  law  let  ns  consider 
the  defense  pleaded  In  the  answer  here. 

[2]  It  la  admitted  that  the  defendants  re- 
ceived from  plaintiff  (700  tn  casb.  It  is 
true  that  it  is  alleged  <m  behalf  <rf  Clark 
that  the  plalntUE  "deUvered"  to  blm  $100 
of  tbe  money,  and  that  he  "delivered"  it  to. 
Monard  Fix,  but  tbe  pleading  artfully  evades 
any  allegation  that  be  was  acting  as  the 
agmt  or  bailee  of  plaintiff,  and  is  entirely 
omsisteit  with  tbe  tact  that  he  borrowed  it 
on  his  own  acconnt  for  the  purpose  of  paying 
or  "delivering"  It  to  Uonard  Fix.  If  snch 
should  be  tiie  case,  perjury  conld  never  be 
predicated  npon  the  talrtty  of  this  all^ation 
in  tbe  answer.  Tbe  fact  remains  that  tbeaa 
defendante  between  them  received  f700  of 
plaintiffs  money  and  gave  their  note  for  It; 
that  $700  was  the  consideration  tor  tbe  note. 
They  substantially  admit  that  it  was  given 
for  a  full  consideration,  but  say  it  was  to  be- 
come v(tfd  vpoa  a  contingeDcy.  What  Is  tbe 
contingency?  *^f  tbe  Supreme  Court  of  Ore- 
gon affirms  the  Judgment  afalnst  Gofl,  the 
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note  shall  become  roli"  This  is  the  allega- 
tion in  a  xratshelL  How  does  this  affect  the 
enulderetlon?  Not  at  alL  It  is  not  alleged 
tbat  plaintlfl  was  in  aaj  way  peraooally  or 
financially  Interested  in  tbe  remit  of  QotTa 
appeal.  His  acquittal  could  cancel  no  debt 
or  lessen  by  a  single  dollar  bis  obligation  to 
^alntifl.  It  la  not  alibied  tbat  plalntiir 
wished  or  urged  or  procured  bim  to  appeaL 
On  the  contrary,  it  is  alleged  tbat  "Lester 
Goff  was  desirous  of  appealing  from  bis  con- 
Tlctt<Hi,"  and  that  tbe  plaintiff  agreed  to 
advance  bim  tbe  necessary  mon^  tor  that 
pnrposa  So  tar  as  the  record  shows,  the 
plaintiff  had  no  more  Interest  in  the  result  of 
tbe  apinal  than  any  bank  would  have.  It 
was  not  a  part  ot  tbe  ccmsideraUon  of  tbe 
note  wbicb  by  its  terms  went  into  effect  at 
once  and  could  bave  been  negotiated  the 
next  day.  Tlwre  was  nothing  to  be  done  to 
make  It  a  complete  contract  For  tbe  reasons 
giren  above  the  alleged  agreement  is  not 
even  a  good  collateral  contract,  as  It  was  en- 
tirely witbont  consideration,  so  that,  whether 
we  '^w  it  aa  an  atten^t  to  plead  a  contract 
not  completed  or  a  collateral  contract  ren- 
dering tbe  note  void  by  rraeon  of  a  condition 
subsequent,  the  defense  must  talL 
The  judgment  is  affirmed. 

Er  parte  MARTIN. 
(Supreme  Court  of  Idaho.   Dec.  16,  1010.) 

1.  JuDOiCBNT  ^=3316— Modification  or  Dk- 
obeb— jubisdictioif  of  goubt— oustodt  of 
Ohild. 

Where  by  its  decree  tbe  probate  court  of 
Bannock  county  aurrendered  the  custody  ot  a 
mtQQr  child  to  its  mother  "pending  the  good  con- 
duct and  ability  to  care  lor  said  chiul  by  its 
mother,"  and  Uiereafter  tbe  mother  removed, 
with  the  child,  fiom  Banoock  to  Ada  county,  the 
probate  court  of  Bannock  county  was  then  with- 
out iurisdictlon  to  arbitrarily  eoange  or  modify 
its  decree  theretofore  entered,  and  thereby  per- 
manently deprive  the  mother  of  said  minor  child, 
in  the  absence  of  notice  to  the  mother  of  the 
proceedings  to  moidtfy  such  decree,  and  such 
action  of  the  probate  court  of  Bannodi  county 
was  therefore  void. 

[Ed.  Note.— For  otiber  eases,  see  Judgment, 
Gent  Dig.  S  616 ;  Dec.  Dig.  «b9^6.] 

2.  AnopTioK  ^»7— GUASDIAK  Aim  Wabu 
«=»6— volunteeb  gnabdiakb—contxoi.  of 
Wabo. 

Where  a  chOd  was  never  legally  surrendered 
to  or  placed  in  the  custody  of  the  Children's 
Home  Finding  and  Aid  Society,  the  society  never 
had  authority  to  exercise  any  control  over  it  or 
to  legally  act  as  its  guardian  and  consent  to 
its  adopnon. 

[Ed.  Note. — For  other  caspg,  see  Adoption, 
Cent.  Dig.  «  7-lC :  Dec.  Dig.  <S=5>7;  Guardian 
and  Ward,  Cent.  Dig.  {  7 ;  Dec.  Dig,  «=>«.] 

8.  Babkab   Cobfus  ^=>99(3)— Custout  or 

CBtLDEEIt. 
Parents  should  not  be  j^ennanently  deprived 
Dt  the  custody  of  their  children  and  ttie  right 
to  act  as  their  legal  guardians,  even  tboogb  the 
custody  of  the  child  must  for  good  reasons  be 
temporarily  surrendered,  except  in  strict  accord- 
anea  with  law  and  under  cinnmatanoas  whers 
such  deprivation  is  fuUy  warranted. 

[Ed,  Note. — For  other  cases,  see  Habeas  Oor- 
pus.  Cent.  Dig.  S         Dec.  Dig.  «=999(3).] 


4.  Habeas  CoBPUfl  ^»99C1)— OnffrODT  or  Mx- 

N0B~SUBRBNDEB  OF  BlQHT. 
Under  the  provisioua  of  section  6774,  Bev. 
Codes,  either  of  the  parents  ot  a  mioor  child 
is  entitled  to  the  custody  and  guardianship  of 
such  child  while  competent  to  perform  such  du- 
ty and  not  otherwise  unsuitable,  and  the  sui^ 
render  of  this  legal  right  to  be  effective  must 
be  made  in  accordance  with  law  and  the  pro- 
cedure prescribed  therefor. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  84 ;  Dec.  Dig.  <S=>99(D.] 

6.  Habeas   Coepus  ^»99(1)— CusronT  or 

Childben. 
Held  that,  under  the  facts  of  this  case,  the 
writ  of  habeas  corpus  must  Issue  as  prayed  for, 
returnable  before  toe  district  judge  in  whose  ju- 
risdiction the  child  now  is,  in  order  that  the 
questions  relative  to  the  guardianship  and  cus- 
tody of  said  minor  child  may  be  determined. 

[Bd.  Not&— For  otlwr  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  84;  Dec.  Dig.  «s>98(l}.] 

Application  by  Era  Martin  for  a  writ  of 
babeas  corpus.    Writ  granted. 

S.  L.  Tipton,  of  Boise,  for  petitioner.  John 
F.  Nogent  and  S,  B.  Blaine,  both  ot  Boise, 
for  rtiators. 

BUDOB.  J.  This  is  an  application  for  a 
writ  of  habeas  corpus  by  tbe  mother  of 
Esther  Lovejoy,  a  minor  child,  now  about 
three  years  old,  who,  it  is  alleged  In  the  pe- 
tition for  the  writ,  Is  unlawfally  restrained 
of  her  liberty  by  Henry  and  Lllla  V.  Bogers, 
husband  and  wife,  of  Canyon  county,  and 
tbe  Children's  Home  Finding  and  Aid  So- 
ciety of  Idaho. 

It  appears  from  the  petition  tbat  in  tbe 
spring  of  1916  Fletcher  and  £lva  Lovejoy, 
tben  husband  and  wife,  were  living  together 
in  the  dty  of  Pocatello  with  their  family,  of 
which  the  minor  child  Esther  was  a  mem- 
ber: that  Fletcher  Lovejoy  failed  and  neg- 
lected to  provide  his  family  with  the  neces- 
saries of  life,  due  to  the  fact  that  he  was  an 
habitual  drunkard.  One  W.  L.  Hurlbert,  a 
citizen  of  Pocatello,  In  the  latter  part  of 
March,  1916,  filed  a  petition  with  the  pro- 
bate court  of  Bannock  county  In  which  it 
was  alleged  that  Fletcher  Lovejoy  and  hia 
wife  had  failed  and  neglected  to  provide  for 
their  minor  children  the  necessaries  of  life, 
and  prayed  that  they  be  surrendered  to  the 
care  and  custody  of  the  Children's  Home 
Finding  and  Aid  Society  of  Idaho ;  where- 
upon the  probate  court  issued  a  citation  to 
Fletcher  Tx)veJoy  and  his  wife,  wherein  they 
were  dted  to  appear  before  said  court  and 
.show  cause  why  said  minor  children  should 
not  be  committed  to  the  care  and  custody  of 
the  Children's  Home  Finding  and  Aid  So- 
ciety. Eva  Lovejoy,  mother  of  the  children, 
appeared  before  the  conrt,  and  upon  a  hear- 
ing had  upon  the  allegations  of  the  petition 
the  court  fonnd  the  allegations  to  be  true, 
and  entered  Its  decree  as  follows,  viz.: 

'fHat  it  ia  for  the  be&t  interest  of  said  chil- 
dren tbat  they  be  removed  from  th«  custody  and 
control  of  Fletcher  and  Eva  Lovejoy  and  be 
surrendered  to  the  Children's  Home  Finding  and 
Aid  Society  of  Idaho." 
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And  It  was  fnrtlier  provided  Id  said  decree 
that  the  commitiueut  of  Esther  Lovejoy  to 
the  Children's  Home  Finding  and  Aid  So- 
ciety be  suspended  "pending  the  good  con- 
duct and  ability  to  care  for  said  child  by  Its 
mother." 

Thereafter  Eva  LoveJoy  removed  with  said 
child  to  Boise,  where  she  found  a  home  wtth 
her  parents  and  the  grandparents  of  her  mi- 
nor child.  The  child  was  at  no  time  deliv- 
ered Into  the  custody  of  the  Children's  Home 
Finding  and  Aid  Society;  neither  did  that 
society  at  any  time  exercise  control  over 
the  child. 

On  or  about  the  14th  day  of  March,  1916, 
while  the  child,  with  the  permission  of  Its 
mother,  was  temporarily  visiting  with  Hen- 
ry and  Lilla  V.  Rogers  of  Canyon  county, 
the  probate  Judge  of  Bannock  county,  with- 
out the  knowledge  or  consent  of  Eva  Love- 
joy,  mother  of  the  ctilld,  modified  its  former 
decree,  wherein  the  custody  of  the  child  was 
given  to  its  mother,  Eva  LoveJoy,  and  com- 
mitted the  child  unconditionally  to  the  Ghll- 
'  dren's  Home  Finding  and  Aid  Society  of 
Idaho.  ' 

On  or  about  the  20th  day  of  March,  1916, 
while  the  child,  with  the  consent  of  its  moth- 
er, was  still  visiting  with  Henry  and  Lllla 
V.  Rogers,  they,  without  the  knowledge  or 
consent  of  Its  mother,  filed  their  petition 
for  adoption  of  the  minor  child  with  the  pro- 
Ijate  court  of  Canyon  county,  and  thereafter 
the  Children's  Home  Finding  and  Aid  So- 
ciety, in  writing,  consented  to  the  adoptloQ 
of  the  minor  child,  Esther  LoveJoy,  by  Hen- 
ry and  Lllla  Y.  Rogers;  and  on  the  same  day 
the  probate  court  of  Canyon  county  entered 
an  order  in  which  It  was  adjudged  and  de- 
creed: 

"That  the  petittwers,  Henry  and  Lilla  V. 
Rogers,  adopt  the  said  minor  chud,  Esther  Love- 
Joy, from  and  after  that  date,  and  said  Esther 
LoveJoy  be  retarded  and  considered  in  all  re- 
spects as  the  child  of  Henry  and  Lilla  V.  Bog- 
ers,  his  wife,  and  that  said  Henry  and  LUIa  v. 
Rogers  and  said  minor  child  should  thereafter 
sustain  towards  each  other  all  legal  relations  of 
parent  and  child,  as  provided  by  law." 

From  the  petition  It  appears  Oat  Bva 
LoveJoy,  mother  of  Esther,  was  not  notified 
or  present  at  the  hearing  bad  before  the 
probate  Jodge  of  Bannock  county  when  the 
latter  order  was  made  by  that  conrt  uncon- 
ditionally depriving  her  of  the  care  and  cus- 
tody of  her  minor  child;  neither  was  she 
present  or  served  with  notice  of  the  hearing 
bad  before  the  probate  court  of  Canyon 
county  when  that  court  entered  Its  decree 
whereby  Esther  LoveJoy  was  unconditionally 
surrendered  to  the  care  and  custody  of  Hen- 
ry and  Lllla  V.  Rogers. 

It  further  appeara  from  the  petition  that 
on  or  about  the  15th  day  of  February,  1916, 
Eva  LoveJoy  filed  her  complaint  in  the  dis- 
trict court  In  and  for  Ada  county,  praying  for 
a  decree  of  divorce  from  Fletcher  LoveJoy 
upon  the  ground  that  he  was  an  habitual 
drunkard  and  had  been  gnUty  of  extreme 


cruelty  towards  her.  la  tb»  oora^alht  she 
also  prayed  tor  the  custody  ot  their  minor 
child,  Esther.  Simim(»i8  was  theienpon  duly 
issned  and  service  made  on  Fletdier  LoveJoy 
<m  the  8th  day  of  April,  1916,  and  thereafter 
a  decree  of  divorce  was  awarded  to  Eva 
LoveJoy,  upon  the  grounds  alleged  in  her 
complaint.  The  trial  court,  in  addition  to 
granting  the  decree  of  dlvoroe,  awarded  the 
custody  of  the  minor  dilld,  Esther,  to  Its 
mother,  wiXb  the  proviso  tiiat  said  minor 
child  had  not  tbetetofOKe  beoi  legally 
adopted. 

It  also  appears  tliat  En  Lovejoy  since  the 
granting  of  ttie  decree  of  dtvoroe  baa  re- 
married to  one  Elza  Marttn.  In  her  p^ttoa 
Mrs.  Lov«)(^,  now  Martin,  allies  Out  fan 
pres«it  husband  is  financially  able  to  care 
for,  educate,  and  support  her  mln<v  diUd, 
Esther,  and  that  be  has  consented  0uit  -the 
child  be  brought  to  tbelr  home  to  reside 
with  them,  where  she  will  be  nnder  tiie  care 
and  custody  ot  her  mother,  and  that  he  has 
fully  consented  and  approves  of  the  iffesent 
proceeding  brought  for  the  purpose  of  re- 
gaining the  possession  and  custody  ml  the 
minor  child,  Esther. 

The  f<Hregoing  are  sobstantlaUy  ttw  fa<^ 
as  they  appear  In  the  petition  and  are  admit- 
ted to  be  tme  by  the  answer,  but  it  is  con- 
tended that,  even  admitting  the  allc^tlou 
to  be  true,  they  are  insufficient  to  warrant 
this  court  In  granting  the  relief  prayed  for. 

We  have  carefully  considered  Uie  briefs 
and  anthorltles  submitted  by  counsel  who  ap- 
pear on  heluilf  ot  the  petitioner,  and  the 
briefs  and  authorities  dted  by  counsel  who 
appear  in  opposition  to  the  Issuance  of  the 
writ  of  habeas  corpus,  and  we  have  ireadied 
the  conclusion  up<m  tbe  ethowlng  made  that 
it  will  not  be  necessary  for  us  at  this  time 
to  construe  the  act  of  the  Legislature  foood 
in  the  Session  Laws  of  1909  at  page  38 
(House  Bill  No.  267)  and  the  amendment 
thereto  (Sees.  Lam  1911.  c.  ISO.  p.  61^,  and, 
as  urged  by  connsd  for  the  p^tion«r,  to  de- 
termine the  constItutl<Hiality  of  certain  pro- 
visions of  the  law  conferring  power  upon 
probate  Judges  in  this  state  In  the  matter  of 
the  protection  of  n^Iected  children,  and  au- 
thorising their  commltmait  to  dUrltable 
societies,  or  the  i;>ower  given  to  satb  charita- 
ble societies  nnder  the  pro  visions  of  the 
laws  of  this  state  to  permanently  dciirlve 
parents  of  the  care  and  custody  of  their  mi- 
nor children,  In  order  to  detmntne  the  va- 
lidity of  the  proceedings  had  touching  the 
matter  of  the  adoption  of  the  child,  Esther. 

[1]  Reverting  to  the  proceedings  had  be- 
fore the  probate  court  of  Bannock  county, 
and  for  the  purposes  of  this  hearing  oonced- 
li^  that  the  proceedings  were  regular  up  to 
and  including  the  order  made  on  or  about  the 
month  of  March,  1916,. where  by  its  Aecree 
the  probate  court  surrendered  the  custody  of 
the  minor  child,  Esther,  to  ite  mother  "pend- 
ing the  good  conduct  and  ability  to  care  for 
said  chUd  by  Its  mother."  it  is  quite  erldeot 
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to  our  mlndB  tbat  after  tbe  entry  of  the  fore- 
going decree  and  tbe  rem  oral  of  the  mother 
with  the  child  from  Bannock  coonty  to  Ads 
county  the  probate  court  of  the  former  coun- 
ty was  without  jurisdiction  to  arbitrarily 
cliange  or  modify  Its  decree  theretofore  en- 
tsreA,  and  thweby  permanently  deprive  the 
mother  of  the  custody  of  her  minor  child, 
Esther.  This  would  bo  particularly  true  In 
tbe  absence  of  notice  of  tbe  proc^dlnga  to 
modlfr  said  decree  glTen  to  Bra  Lovejoy. 
Nether  Eva  Lovejoy  nor  the  minor  child 
w&B  residing  in  Bannock  county  at  the  time 
the  probate  judge  conduded  to  unconditional- 
ly deprive  the  mother  of  her  child  and  sur- 
render It  to  the  Chlldren't  Home  Finding  and 
Aid  Society  of  Idaho. 

It  would  be  an  anomaly  tor  this  court  to 
sustain  the  action  of  a  probate  court  In  a 
matter  of  tbiB  Und,  where  it  appeared  that 
the  mother  waa  not  within  the  jurisdiction  of 
the  court  and  received  no  notice  ot  the  modi- 
fication of  its  decree  depriving  her  of  the 
custody  of  her  minor  child,  without  an  op- 
port unity  to  be  beard  in  her  own  defense. 
From  the  facts  appearing  In  the  petition  in 
this  case  we  are  able  to  reach  but  one  con- 
dudon,  which  Is  that  the  action  on  the  part 
of  the  inobate  court  of  Bannock  county  was 
without  Jurisdiction  and  absolutely  void. 

[Z]  It  necessarily  follows  that,  If  the  ac- 
tion of  tbe  probate  court  of  Bannock  county 
vas  v<dd,  the  Caiildren's  Home  Finding  and 
Aid  Society  of  Idaho  had  no  authority  to 
cmaent  to  tbe  adoption  of  the  child  by  Henry 
and  una  V.  Rogers,  of  Canyon  county.  The 
child  never  having  been  legally  surrendered 
to,  or  placed  in  the  care  and  custody  of,  the 
QiUdren'B  Home  Findli^  and  Aid  Society, 
that  aodety  vaa  deaifly  without  authorl^ 
to  ffiKrdse  any  right  or  coi^l  over  It,  or 
to  l^aUy  act  as  its  guardian  and  tbereliy 
onuent  to  Us  ad(4>tlon. 

We  come  now  to  a  ccmsldeTatltai  of  the 
proceedings  had  in  Uie  probate  court  of  Can- 
yon county.  These  prooeedlnga,  as  appears 
from  the  petition,  were  had  withont  the 
knowledge  or  consent  dther  of  Fletcher  Love- 
joy  or  Eva  LoTeJ<v,  par^ts  of  Esther,  and 
D^Qier  consented.  In  writing  or  otberwiae, 
to  the  adoption  of  tbrtr  minor  Child  by  Hen- 
ry and  1411a  V.  Sogers,  or  were  present  at 
w  bad  notice  of  the  heading  had  on  or  about 
the  20tb  day  of  March,  1916,  beton  the  pro- 
bate judge  of  Canyon  county,  where  an  op- 
portnnlty  should  have  been  ^ven  the  parents 
of  Esther,  or  either  of  them,  to  appear  and 
answer  the  petition  filed  by  ^ury  and  Lllla 
V.  Bogers,  of  Canyon  county,  for  the  odop- 
tton  by  tbem  of  tbe  minor  ddld,  EsthCT.  The 
matter  of  primary  Importance  in  a  prooeed- 
Ing  of  this  character  Is  the  fntnze  welfare 
ud  best  Interests  of  the  minor  child,  which. 


under  the  facts  and  dicnmstances  of  this 
case,  deserves  careful  consideration  and  dili- 
gent Inquiry. 

[3]  Parents  should  not  be  permanently  de- 
prived of  the  custody  of  their  children  and 
the  right  to  act  as  their  legal  guardians,  even 
wh«i  under  certain  circumstances  the  cus- 
tody of  the  children  must  be  temporarily 
surrendered,  except  in  strict  accordance  with 
the  statutes  and  under  circumstances  which 
fully  warrant  such  drastic  action. 
[4]  Section  6774,  Bev.  Codes,  provides  that: 
"Either  the  father  or  mother  of  a  minor 
[child],  being  themaelres  respectlTely  competent 
to  transact  their  own  business,  and  not  other- 
wise unsuitable,  must  be  entitled  to  the  guard- 
ianship of  the  minor." 

WhOe  either  of  the  parents  ore  competent, 
and  not  unsuitable,  they  are  absolutely  en- 
titled to  the  guardianship  of  tbelr  minor 
children,  and  the  surrender  of  this  legal 
ri^t  must  be  made  tn  accordance  with  the 
statutes  and  the  i^oceedings  therein  pre- 
scribed. 

[I]  We  have  reached  the  oondnslon  that 
upon  Um  showing  made  in  Vie  petition, 
which  is  not  denied,  liie  wilt  of  habeas  cor- 
pus  ought  to  Issue ;  and  it  is  so  ordered. 

In  view  <k  the  fiut  that  the  last  proceedr 
Ings  had  with  reference  to  the  adoption  of 
the  minor  child,  Esther,  were  had  In  Canyon 
connty,  and  Vie  validity  of  su<di  proceedings 
may  be  Involved  in  the  hearing  upon  the  re- 
turn to  the  writ  of  habeas  corpus,  as  well  as 
the  question  of  whether  at  not  Era  Mu- 
tln  is  a  ftt  and  proper  person  to  hare  the  fu- 
ture care  and  custody  of  her  minor  child, 
whldi  should,  in  our  Judgment,  be  caretaUj 
Iniinlred  into,  the  writ  wiU  Issiie  to  Heoiry 
and  Lllla  V.  Bogers  and  the  Cbildren's  Hmne 
Finding  and  Aid  Society  ot  Idaho  directing 
and  commanding  tbem  and  eodi  of  tbem  to 
have  the  body  of  Esther  LoveJoy  before  tbe 
H<niorable  Hd.  U  Bryan,  district  Judge  of 
the  Seventh  Jndidal  district  In  and  for  Can- 
yon connty,  at  a  time  and  place  to  be  by  him 
fixed  and  spedfled,  not  to  eneed  ten  days 
fnun  the  date  of  the  lendttlon  ot  tAla  deci- 
sion, at  which  time  said  district  Judge  wlU 
hear  such  testimony  as  may  be  ofllered,  and 
which  would  be  material,  tending  to  eetablldi 
the  fltnees  of  Eva  Uartln  to  have  the  future 
care  and  custouy  of  her  daughtw,  Esther, 
and  if  upon  audi  hearing  it  appears  that  she 
is  a  fit  and  proper  person  to  have  the  core 
and  custody  of  her  minor  child,  and  Is  so 
situated  that  she  is  able  to  properly  maln-- 
taln,  care  for,  and  educate  sudi  child,  an  or- 
der shall  be  matte  by  the  district  Judge  in 
accordance  wUh  the  views  ot  this  court  as 
expressed  In  the  foregoing  opinion. 

SULLITAN.  a  J,  and  MOBOAN.  3n  con- 
cur. 
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(Sapreme  Oonrt  of  Idaho.    Dec:  2,  1916.) 

1.  GBouKDa  roB  Ditobcb— "Bxteem  Cbubl- 
tt" — Statute. 

"Extreme  cruelty,"  as  a  ground  for  divorce, 
is  defined  by  section  2649,  Rev.  Codes,  to  be  "the 
Inflicdoo  of  ^ievous  bodily  injury  or  grievous 
mental  suffenns  upon  the  other  by  one  party  to 
the  marriage." 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Phrases.  First  and  Second  Series,  Extreme 
Cruelty.] 

2.  WiTNEBSKS  «=353(1)— Husband  amd  Wife 

— DiVOBCK. 
Under  the  proTialons  of  section  1  of  an  act 
of  the  X^gialetuTe  approved  March  13,  1909 
(Seaa.  Laws  1909.  p.  SS4),  either  party  to  an 
action  for  divorce  may  call  the  other  as  a  wit- 
ness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  137 ;  Dec.  Dig.  «=>53(1).] 

3.  WriNESSEB  ^=»276  —  Examihatioh  ~  Caix- 

XNG  OP  ADTEBBB  PaBTT. 
That  act  of  the  Legislature  permits  a  party 
to  a  civil  action  to  call  as  a  witness  the  adverse 
party  and  to  prove  by  him  a  fact,  or  facts,  in 
isane  which  coald  not  be  otherwise  readily  estab- 
llflhed,  and  allows  such  witness  to  be  examined 
according  to  the  liberal  rules  of  cross-examina- 
tion whereby  leading  questions  may  be  propound- 
ed. Trial  coarts  have  the  same  control  over  such 
examination  that  they  have  over  cross-examina- 
tion, and  it  la  an  abuse  of  judicial  discretion  and 
of  the  privilege  granted  by  the  act  to  permit  a 
party  calling  his  adversary  as  a  witness  to  in- 
quire into  the  entire  controversy  and  to  examine 
him  with  respect  to  matters  about  which  other 
evidence  is  readily  available. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  976-978;  Dec.  Dig.  «=»27e.] 

4.  WrraE8BBB«=>338— Ihfkacbhbnt— Mode. 
The  right  to  impeach  a  witness  and  the  meth- 
ods of  impeachment  are  statutory,  and,  if  a  wit- 
ness is  to  be  discredited  in  this  manner,  the  stot- 
Qte  must  be  conformed  to. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  1114,  lUS,  1118;  Dec  Dig.  «=» 


5.  DivoBOB  «=»46--Remedt— Eight  to. 

Divorce  Is  a  remedy  for  the  relief  of  an  In- 
jured spouse  who  has  not  been  tfae  voluntary, 
procuring  cause  of  the  acts  relied  upon  to  invoke 
it,  and  it  is  not  available  for  one  who,  disre- 
garding the  solemnity  of  the  nuptial  vows, 
prompts  the  other  partjr  to  the  marriage  to  con- 
duct which  would  be  inexcusable  if  committed 
against  a  husband  or  wife  who  was  honestly  en- 
deavoring to  sustain  the  marriage  relation. 

[Ed.  Nota— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  145-159;  Dec.  Dig.  <8=»46.} 

6.  DivoBOB  «=3>46—AcTioN»— Defenses. 

Where  it  appears  that  the  plaintift  in  an  ac- 
tion for  divorce,  by  disagreeable  and  nagging 
conduct  'was  the  procuring  cause  of  the  commis- 
sion of  the  acts  complained  of,  a  decree  dissolv- 
ing the  bonds  of  matrimony  should  not  be  grant- 
ed and,  if  granted,  will  be  reversed. 

[Ed.  Note.~For  other  cases,  see  Divorce,  Cent. 
Dig.  U  145-159;  Dec.  Dig.  «s»4e.] 

Appeal  from  District  Court;  Ada  County; 
Ghas.  P.  McCarthy,  Judge. 

Action  by  L.  Ward^  Boe^  agalnat  John 
Boeck.  From  decree  £or  plaintiff,  defend- 
ant appeals.  Rerersed,  and  cause  dlamlased. 


James  F.  AUshte,  of  Coem*  d'Alaie.  and 
Hawley  ft  Hawley  and  Ohaa.  F.  Eoelsch,  all 
of  BoLse,  for  appellant.  B.  J.  Frawley  and 
Wyman  ft  Wyman,  all  of  Botae,  far  respond- 
ent 

MORGAN,  J.  [1]  This  is  an  appeal  from 
a  decree  of  divorce  granted  to  respondent  In 
a  suit  wherein  the  canse  of  action  stated  is 
"extreme  cmelty,"  whlelk  Is  defined  by  sec- 
tion 2640,  Rev.  Codes,  as  "the  Infliction  of 
^evous  bodily  injury  or  grievous  mental  suf- 
fering upon  the  other  by  one  party  to  the 
marriage." 

[2-4]  In  order  to  sustain  the  allegations  of 
her  complaint,  respondent  called  appellant  as 
her  first  witness  and  required  him  to  testify 
under  the  provisions  of  an  act  of  the  Legis- 
lature approved  March  IS,  1909  (Sess.  Laws 
1909,  p.  334^  wherein  It  is  provided: 

"Section  1.  A  party  to  the  record  of  any  dvil 
action  •  •  •  may  be  examined  by  the  adverse 
party  as  if  under  cross-examination,  subject  to 
the  rules  applicable  to  the  examination  of  other 
witnesses ;  and  the  testimony  given  by  such  wit< 
ness  may  be  rebutted  by  the  party  caUlng  him 
for  such  examination,  by  other  endenoek  Such 
witness  when  so  callra,  may  be  examined  by  his 
own  counsel,  but  only  as  to.  matters  testified  to 
on  such  examination. 

"See.  2.  Nothing  contained  in  the  act  shall  be 
construed  in  such  manner  as  to  compel  the  hus- 
band or  wife  to  testify  agalnsb  the  other,  o<»  to 
compel  a  witness  to  discloss  information  or  coat- 
munications  which  are  privileged  by  law." 

Appellant  insists  that  it  was  error  for  the 
court  to  permit  re^ndent  to  call  him  as  a 
witness  and  to  compel  him  to  testify  in  the 
case  against  his  .will,  and  urges  that  to  do 
so  was  to  violate  the  second  section  of  the 
act  This  contention  cannot  be  sustained. 
The  disqualification  of  husbands  and  wives 
as  witnesses  is  to  be  found  in  subdivision  1 
of  section  5958,  Rev.  Cod^,  and  it  provides: 

"A  husband  cannot  be  examined  for  or  against 
bis  wife,  without  her  consent,  nor  a  wife  for  or 
against  her  husband,  without  his  consent;  nor 
can  either,  dnring  the  marriage  or  afterwards, 
be,  without  the  consent  of  tfae  other,  examined 
as  to  any  communication  made  by  one  to  the  oth- 
er during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one 
against  tbe  other  nor  to  a  criminal  actiw  or  prch 
ceeding  for  a  crime  committed  by  vicdeiice  of  one 
against  the  person  of  the  other." 

Clearly,  the  wife  consented  In  this  case 
that  her  husband  testify.  He  was  produced 
by  her  as  a  witness  in  an  ^ort  to  susteln, 
in  part,  the  allegations  of  her  comprint,'  and 
by  permitting  him  to  be  so  {ooduced  neither 
the  provisions  of  section  2  of  the  act  of  1909, 
nor  of  snbdlvision  1  of  section  S&S8,  supra, 
were  violated. 

While  it  is  ratlrely  dear  to  our  minds  that 
a  husband  or  wife  may  be  called  as  a  wlt^ 
ness  for  the  other  in  an  action  for  divorce 
under  tbe  provisions  of  tlie  act  of  1009,  su- 
pra, it  is  equally  clear  that  those  provlaloiu 
are  Intoided  to  extend  to  a  party  to  a  dvU 
actioa  the  right  to  examine  his  adversary 


d^Vor  other  eaass  see  same  tople  and  KaT-NUHB&R  In  all  Key-Numbered  DlgesU  and  Indexes 
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without  being  bound  by  the  testimony  there- 
by adduced,  and  that  this  la  a  privilege  which 
may  be,  and  in  this  case  was,  abused. 

We  had  occasion  to  say,  in  case  of  Darry 
T.  <!ox,  28  Idaho,  510.  iS6  Pac.  MO.  with  re- 
ject to  this  Btatate: 

'^t  permits  a  party  to  a  civil  action  or  pro- 
ceeding to  caU  as  a  witness  the  adverse  party 
*  *  *  and  to  prove  by  him  a  fact  or  facts  in 
larae  which  could  not.  probably,  be  otl^«rwi«e 
establisbed,  and  to  allow  sncb  tntness  to  be  ex- 
amined according  to  the  liberal  rales  of  cross- 
examination  whereby  leading  questions  may  be 
propounded.   *    *  • 

"Under  the  general  ruH  priw  to  the  adoption 
of  this  act,  a  part;  calling  such  a  witness  as 
therein  referred  to  was  bound  by  bis  testlmcaiy. 
Tliis  law  modifies  that  rule  and  permits  such 
teatlmony  to  be  rebutted.  It  is  suggested  that 
the  purpose  of  the  act  Is  abused,  and  that  a 
plaintiff  nay  call  tiw  defendant  as  a  witness 
thereunder  and  inquire  into  the  entire  defense, 
not  confining  himself  to  facts  which  cannot  be 
otherwise  readily  shown.  Trial  courts  have  the 
same  discretion  to  limit  an  examination  of  this 
kind  that  they  have  of  croes-ezamination,  gener- 
ally, and  should  ezoelse  that  discretion  to  the 
end  that  the  purpose  of  the  law  be  not  abused." 

The  examination  of  the  defendant  In  this 
case  occupies  94  typewritten  pages,  and  cov- 
ers, in  scope,  almost  the  entire  controversy 
between  the  parties.  While  the  act  of  the 
Legislature  under  consideration  does  not  so 
state,  expressly,  it  is  not  to  be  construed  to 
mean  that  the  order  of  proof  may  be  revers- 
ed In  civil  actions  and  the  contention  of  the 
party  holding  the  negative  of  the  issue  of 
fact  be  first  inquired  Into.  As  heretofore  In- 
dicated, the  privilege  granted  by  the  statute 
was  abused  In  this  case,  and  it  was  the  duty 
of  the  trial  judge,  at  the  condmion  of  the 
examination  of  the  witness,  to  sustain  a  mo- 
tion, which  was  made  by  bis  counsel,  that 
his  evidence  be  stricken  from  the  record.  It 
is  but  fair  to  the  learned  trial  Judge  to  note 
that  this  case  was  tried  in  the  district  court 
prior  to  the  announcement  of  the  rule  stated 
In  Darry  v.  Cox.  supra,  which  ai^iears  to 
be  the  first  pnmouncement  by  this  court  upon 
that  subject.  . 

Appellant  assigns  as  error  the  action  of  the 
court  in  overruling  his  objectl<Hi  to  a  question 
pr(H>onnded  to  the  witness  Mrs.  O.  B.  Erlder, 
during  her  direct  examination  while  her  dep- 
osition was  being  taken,  on  behalf  of  respond- 
ent, in  Washington  county.  Pa.  It  appears 
that  this  witness  had,  between  August,  1910, 
and  March,  191S,  been  a  servant  in  the  house- 
hold of  appellant  and  respondent  Ihirlng 
the  taking  of  her  deposition  she  was  asked 
as  to  the  reputation  for  truthfulness  of  Hazel 
Boe<^,  daughter  of  appellant,  who  was,  at 
the  time  of  the  trial  of  this  case,  about  18 
years  of  age.  The  form  of  the  examination 
la: 

"Q.  Do  you  know  what  her  reputation  is,  or 
was  at  the  time  you  knew  her,  for  tnitbfolness? 
(To  tills  question  an  objection  was  interposed 
that  It  was  Incompetent,  irrelevant,  and  Imma- 
terial) which  objection  was  insisted  upon  and 
was  overruled  at  the  time  the  deposition  was 
read.)    A.  Yes,  sir.    Q.  In  the  community  In 


which  the  Uvesl  A.  Tes,  sir.  Q.  What  Is  her 
reputation?  A.  nntruthfulnesa,  as  near  as  I' 
can  make  out.  What  do  you  mean  by  reputa- 
tion, her  good  repute?  Q.  That's  it,  her  reputa- 
tion as  to  whether  sbe  tells  the  truth.  A.  Sbe 
has  the  reputation  of  being  a  story-teller  among 
her  schoohaates." 

Acoordtng  to  tba  certificate  Ot  the  officer 
before  whom  the  deposition  was  taken,  this 
examlnatlM  was  had  on  February  28.  1914. 
The  purpose  of  this  part  of  It  was  clearly  to 
discredit  and  Impeadi  Hazel  Boeck,  who  was 
not  produced  as  a  witness  until  during  the 
trial  of  the  case,  which  commenced  on  July 
IStb  of  that  year,  several  months  after  the 
deposition  was  taken.  We  are  not  familiar 
with  any  rule  whereby  the  credibility  of  a 
person  may  be  Impeached  In  anticipation  that 
some  time  he  may  become  a  witness,  and. 
In  the  absence  of  such  a  rule,  these  questions 
touching  the  reputation  of  Hazel  Boeck  for 
truthfulness,  at  the  time  they  were  pro- 
pounded to  the  witness  Mrs,  Krider,  were 
clearly  incompetent,  and  the  objectiw  should 
have  I>een  sustained  when  Insisted  upon  at 
the  time  the  deposition  was  read  at  the  trial. 
Furthermore,  the  form  of  the  question  is  ob- 
jectionable. Sert&on  6082,  Rot.  Codes,  pro- 
vides: 

"A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called  *  *  *  by  evi- 
dence that  his  general  repntaUon  for  truth,  hon- 
esty, or  integrity  is  bad.*' 

In  fbe  qnestlona  propounded  to  the  wl^ 
ness  Hra.  Srider,  the  genml  reputation  of 
Bazel  Boeck  fit>r  tmth.  honesty,  or  Integrity 
was  not  called  tta,  nor  waa  It  stated  in  the 
answer  thereto.  The  rl^t  to  Impeatdi  a 
witness  and  the  methods  of  Impeachmrat  are 
statutory,  and  If  a  witness  Is  to  be  discred- 
ited in  this  manner  the  statute  nuut  be  eon- 
formed  ta 

[S,  6]  Appellant's  principal  contortion  pre- 
sented by  this  apiieal  Is  that  the  evidence  Is 
insufficient  to  sustain  the  findings  of  fact 
and  to  establish  "extreme  cruelty"  as  defined 
by  section  2049,  supra. 

Hespondent,  in  her  complaint,  charges  ap- 
pellant with  71  different  acts  of  cruelty, 
many  of  which,  however,  are  not  sustained 
by  the  proof,  many  more  are  trivial  matters, 
and  but  few  are  sufficiently  serious,  even  un- 
explained, to  constitnte  extreme  cruelty. 

The  oral  and  documentary  evidence  In- 
troduced in  this  case  consists  of  more  than 
1,300  pages  of  typewritten  matter,  largely 
devoted  to  unimportant  disagreements,  mis- 
understandings, and  acts  of  the  parties  which 
have  Uttie  or  no  probative  force  and  with 
a  discussion  of  which  we  do  not  propose 
to  encumber  the  reports.  Out  of  this  mass, 
however,  may  be  gleaned  a  few  facts  so  con- 
clusively established  as  to  leave  no  room  for 
controversy.  These  are  that  plalntlflC  and  de- 
fendant were  married  In  the  year  1901 ; 
that  they  are  both  physicians  and  success- 
fully  practiced  their  professloa  together  nn- 
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to  1910,  when  TeaiKmdenfs  health  failed,  and 
when,  with  the  eonsent  and  tt  the  sollclta- 
tloo  of  aroelUmt,  aihe  vent  to  California  to 
xvrocora  needed  rest ;  that  up  to  the  time  of 
her  departure  their  married  life  had  been 
remarkably  harmonlona  and  free  from  any 
canae  or  dealre  for  aeparatlan  on  the  part 
of  ther  of  them ;  that  die  remained  In  Cal- 
Ifcnmla  for  a  parlod  of  nearly  two  yean, 
during  whidi  time,  as  la  ahown  by  tbe  cor- 
respondence of  the  parties,  appellant  was 
Toxy  devoted  to  her  and  fumbdied  no  ground 
or  oEcuae  for  any  dbange  in  their  relations 
the  one  with  the  oUier;  that  shortly  after 
her  departure,  as  Is  also  shown  by  tbsUr  cor- 
respondence, respondent  became  estranged 
from  appellant  and  desired  a  dlTtsion  ot 
the  community  property  and  a  divorce ;  that 
she  finally  yielded  to  appellant's  entreaties 
and  reluctantly  returned  to  their  home  In 
Boise,  where,  some  time  afterward,  she  re- 
sumed the  practice  of  her  profession  and 
where  they  continued  to  redde  together  un- 
til their  separation,  which  occurred  la  the 
month  of  October,  1918,  and  that  dnrlng  the 
months  which  intervened  between  her  return 
and  the  date  of  their  separation  respond- 
ent does  not  appear  to  have  made  any  effort 
to  get  along  harmoniously  with  appellant, 
bnt  her  attitude  toward  him  was  cold,  dl»- 
tant,  disagreeable,  and  nagging,  and  was  cal- 
culated to  and  did  prompt  him  to  certain 
acts  which.  In  tiie  absence  of  mUKxmdnct  up- 
on her  part,  would  have  amounted  to  ex- 
treme cmel^  as  defined  by  our  irtatid». 

Divorce  Is  a  remedy  for  the  relief  of  an 
injured  spouse  who  has  not  been  the  toI- 
untary,  procuring  cause  of  the  acta  relied 
upon  to  Invoke  it,  and  it  Is  not  available  for 
one  who,  disregarding  the  solonnity  of  the 
nuptial  vows,  prompts  the  other  party  to  the 
marriage  to  conduct  which  would  be  Inex- 
cusable If  committed  against  a  husband  or 
wife  who  was  honestly  endeavoring  to -sus- 
tain the  marriage  relation. 

In  Spofford  V.  SpoCTord.  18  Idaho^  115,  108 
Pac.  1064,  this  court  said: 

"The  party  to  the  marital  contract  who  by  hla 
acts  and  conduct  tbua  invites  a  remonstrance, 
protest,  or  demonsttatltni  born  the  other  party  to 
the  contract,  must  expect  to  exercise  a  degree  of 
patience  and  forbearance  which  the  law  and 
good  morale  would  not  expect  of  him  under 
more  favorable  circnmBtances." 

A  careful  examinatl<m  of  the  entire  rec- 
ord convinces  us  that  respondoit  was  the 
procuring  cause  of  the  commission  <ft  almost 
all  the  acts  established  by  the  evidence 
against  appellant  which  are  Buffl<dently  se- 
rious to  be  worthy  of  consideration.  We 
therefore  conclude  that  she  is  not  entitled 
to  the  relief  which  she  demands. 

The  decree  of  divorce  heretofore  granted 
is  reversed,  with  tUrectlon  t3ut  the  cause  be 
dismissed. 


The  parties  hare  community  property 
from  whidi  costs  may  be  paid,  and  no  Judg- 

ment  .wlll  be  awarded  therefor. 

BULUVANt  C.  J.,  and  BUDOB,  J„  concur. 


STATD  V.  OUBTIS. 
(Supreme  Court  of  Idaho.   Dec  10,  1916.) 

1.  Cbiminal  Law  *=»1043(2)— AjmtAL— Pbes- 

KNTATION    or    GBOUimB    OF    BBVZBW  IH 

CouET  Below— Nkcessitt, 
Where  an  information  aealnst  several  de- 
fendants alleges  in  the  last  clause  that  one  of 
them  is  a  fugitive  from  justice,  and  upon  the 
trial  of  one  of  them  the  whole  Information  fa 
read  to  the  Jory,  and  the  reading  of  the  infnrma- 
tion  as  a  vraole  is  objected  to  by  counsel  for  the 
defendant  who  is  being  tried,  but  without  spec- 
ifying any  objection  to  the  reading  of  the  clause 
aOe^ii^  that  his  codefendanC  is  a  fugitive  from 
justice,  the  latter  questiui  cannot  be  raised  for 
the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Gent  Dig.  8  26M;  Dec.  Dig.  <8=s>1013(2).l 

2.  Cbucinal  Law  «:=>427(S)  —  Tbial  ~  Bvi- 
DKKCB — Obdbb  or  PaooF. 

Where,  in  a  criminal  case  agafnat  two  de- 
fendants, one  <^  whom  is  a  fugitive  from  jus- 
tice, the  jury  is  justified  in  concludiiv  from  all 
the  evidence  that  the  defendant  on  tnal  was  a 
confederate  of  the  other,  then  the  acts  of  the  oth- 
er, committed  in  pursuance  of  the  criminal  de- 
sign, are  bindiug  on  the  defendant  upon  trial, 
and  the  order  in  which  the  proof  was  admitted 
is  not  material,  the  questicm  being  one  of  suf- 
ficiency of  proof  rather  than  order  of  proof. 

lEcL  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  lOlS;  Dee.  IMg.  «a>427(S).] 

8.  Cbiuxnai,  Law  «s>ll67(l)— Habuxus  Bb- 
BOR— InroBMAnoN. 
Where  an  Information  In  a  criminal  case 
charges  the  offense  of  presenting  for  payment 
certain  false  claims,  to  wit,  bonds,  and  refers 
to  the  bonds  as  false  and  fraudulent,  but 
states  in  detail  facts  showing  that  the  offense 
reaUy  consists  In  presenting  for  payment  gen- 
uine bonds  as  the  basis  of  a  false  claim,  and 
such  aUegations  are  srubstantiated  by  the  proof, 
the  defendant  is  not  prejudiced  by  any  inaccu- 
racy in  designating  the  offense,  and  a  judgment 
convicting  him  of  the  <Aease  which  the  pleaded 
and  proven  tacts  show  to  have  been  committed, 
will  not  be  disturbed.  State  v.  Altwatter,  29 
Idaho,  107.  167  Pac.  266,  dtod  and  foUowed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  SlOl;  Dec.  Dig.  «s»1167 

(1).] 

4.  Fai^  Prbtbnseb  «=»40(1)— Falbi  Cum 

— EJvinBH  OB— ADMISaiBILITT. 
Eeld,  that  the  evidence  in  this  case  Is  suf- 
ficient to  estaUieh  the  fact  of  ownership  of  the 
bonds  which  are  the  subject  of  the  prosecu- 
tion, in  Blaine  county. 

[Ed.  Note.— For  other  cas^  see  False  Pre* 
tenses.  Cent  Dig.  f  62;  Dec  Dig.  «=949(1).] 

0.  CBnuBAX.  Law  «=»748— TbiaiWubt  Qxme- 

TION, 

Where  one  accused  of  the  commlseion  of 
a  crime  attempts  to  explain  the  fact  of  his  pos- 
session of  the  fruits  of  the  crime,  the  ques- 
tion of  the  reasonableness  of  such  explanation 
is  a  question  of  fact  for  the  jury,  and  the  ap- 
pellate conrt  is  not  justified  in  substituting  its 
oi^nion  for  that  of  the  jury,  unless  it  finds  that 
the  defendant's  explanation  under  aU  of  the 
drcumstapces  was  so  clearly  satisfactory  that 
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it  was  anreaKmaU«  for  the  jazy  not  to  Kive  it 
eredeoce. 

[Bd.  Note.— For  other  cases,  see  Criminal 
law,  Gent  Dig.  |  1722;  Dec.  Die.  «»743.] 

6.  Obtuxnal  L&w  «=»829(D  —  Tsxu.  —  In- 
sTBuonom. 

The  trial  coart  in  a  criminal  case  is  war- 
ranted In  refusing  to  give  to  the  jury  an  In- 
■tmction  rcgnested  on  behalf  of  defendant, 
^ere  it  appears  that  the  matter  embraced  in 
«ach  reqneated  instmetion  is  fairly  and  folly 
covered  by  lome  other  instmetion  given  by  the 
court. 

[Ed.  Note.— For  other  eases,  see  Orimlnal 
Lew.  Cent  Dig.  I  2011;  Dec.  Dig.  «S9»62»(1).] 

7.  Cbiminai.  Law  «»822(1)  —  Tibial  —  In- 

BIBUcnONS. 

In  a  criminal  ease,  the  Instractioni  given  by 
the  court  to  the  jury  must  be  read  and  con- 
strued as  a  whole. 

[Ed.  Note.— For  other  caseB,  see  Criminal 
Law.  Cent  Dig.  H  1990, 1994,  3168;  Dee.  Dig. 
«3»822(1).] 

8.  VAua  Pbetxetses  ^949(1)— PBnKirrAnoN 
OT  Faxae  Cxadcs— Pbosbotttion— Btidxitck. 

Held,  that  no  error  o(  law  which  would  jus- 
tify a  reversal  appears  In  the  record  oi  this 
case,  and  that  uie  evidence  !•  snmslent  to 
mpport  the  verdict  under  the  law  applicable. 

[Bd.  Note^Fw  other  eaaea,  see  False  Pre- 
tenses, Cent  Dig.  I  02;  Deo.  Dig.  «ss>49(l).] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; James  B.  Botbwell,  Judge. 

H.  D.  Cnrtls  was  convicted  of  the  ofCense 
of  presenting  for  payment  to  the  county 
treasurer  of  Blaine  county  false  and  fraudu- 
lent claims,  and  he  appeals.  Affirmed. 

Sullivan,  Sullivan  &  Baker,  of  Halley.  for 
appellant  J.  H.  Peterson,  Attgr.  Qea.,  and 
Procter  K.  Perkins,  Proa.  Atty.,  at  Halley, 
tor  the  State. 


UoGABTHX,  District  Judc&  Ttda  case  is 
antealed  fmm  tbe  district  cotut  of  tiie  Fourth 
Judicial  district,  for.  Uncoln  (xnmly.  Tbe 
defendant  was  Jointly  charged,  with  L.  A. 
Danm,  W.  F.  H<Haie,  and  H.  B.  Plvtfiofl, 
with  the  crime  at  presentbis  tor  paymmt  to 
the  treasurer  of  Blaise  county  certain  false 
and  fraudulent  clalma.  nie  informatUm  ah 
leges  that  for  some  time  prior  to  December 
18,  1914,  certain  bonds  and  coupons  were  In 
the  possession,  for  safe-keeping,  of  the 
Halley  Natlc«al  Bank  of  Halley,  Idaho,  and 
were  taken  from  tbe  custody  of  said  bank  by 
the  defendants  aa  or  about  the  18th  day  of 
December,  1914;  that  tbo  bonds  liad  never 
been  issued  by  the  said  county  of  Blaine  to 
any  person  or  prasons,  and  that  tbe  defend- 
ants had  no  Interest  int  claim  In  said  bonds ; 
that  the  defendants,  with  Intent  to  defraud 
the  conntr  of  Blaine,  on  or  about  Decemb^ 
18, 1914.  at  the  said  county  of  Blaine^  in  the 
state  of  Idaho,  presented  thete  bonds  for 
paymiKit  to  the  thai  treasurer  of  said  Blaine 
county.  In  several  i^aces  the  Information 
also  refers  to  said  bonds  as  false  and  fraudu- 
loit  The  defendant  Curtis  demanded  and 
was  granted  a  change  of  voine  to  Zincoln 
county,  and  a  separate  trlaL  Upon  his  trial 


the  Jury  found  him  guilty.  Upon  this  verdict 
the  court  rendered  judgment  that  the  defend- 
ant Is  guilty  of  presenting  false  and  fraudu- 
lent claims  to  the  treasurer  of  Blaine  county, 
Idaho,  and  that  he  be  punished  therefor  by 
imprisonment  In  tbe  state  prison  of  the  state 
of  Idaho  for  not  less  than  18  months  nor 
more  than  6  years.  From  this  judgment  the 
defendant  appeals  to  this  court  upon  all 
questions  of  law  and  fact  The  defendEint 
spedfles  certain  errors  of  law  which  he  claims 
occurred  upon  the  trial,  and  also  contends 
that  the  evidence  Is  insufficient  to  support 
the  verdict  of  the  jury. 

[1,  2]  The  first  point  relied  upon  by  appel- 
lant is  that  the  trial  court  erred  In  permit- 
ting tbe  clerk  to  read  the  last  clause  In  tbe 
information,  whltdi  stated  that  the  codefend- 
ant  Home  was  a  fugitive  from  Justice.  The 
statement  in  the  information  that  Home  was 
a  fugitive  from  Justice  was  a  proper  allega- 
tion as  against  Home  himself.  Rev.  Codes, 
S  7662.  In  all  felony  cases  the  information 
must  be  read  to  the  Jury  upon  the  trial.  Biev. 
Codes,  I  7856.  The  only  objection  made  by 
tbe  defendant's  counsel  was  an  objection  to 
the  reading  of  the  information  at  olL  This 
was  obviously  not  a  sound  objection.  If 
there  was  any  merit  In  the  point  that  the  last 
clause  should  not  have  been  read  upon  the 
trial  of  the  defendant  Curtis,  It  should  have 
been  raised  by  an  objection  to  the  reading 
of  that  clause.  The  judge  properly  overruled 
the  objectlcm  to  the  reading  of  the  Informa- 
tion. No  proper  objection  having  been  made 
to  raise  the  point  that  the  last  clanse  should 
not  be  read,  tbe  point,  if  any.  Is  waived. 

Tbe  second  point  la  that  the  court  erred  in 
admitting  evidence  of  acts  of  tbe  defendant 
Home  prior  to  proof  of  a  conspiracy.  If 
from  all  the  evidence  In  the  case  the  Jury 
were  justified  In  concluding,  as  It  did,  that 
the  defendant  Curtis  was  a  confederate  of 
the  defendant  Home,  then  the  acts  of  Home, 
committed  in  pursuance  <^  the  criminal  de- 
sign, would  be  binding  oa  tbe  defendant  Cur- 
tis. The  question  of  the  order  in  which  the 
proof  was  admitted  would  not  then  be  con- 
trolltng.  Tbe  questkm  for  this  court  to  de- 
cide Is  now  one  of  tbe  sufficiency  of  the  proof 
rather  than  of  the  order  of  the  proof.  If  the 
court  finds  that  the  whole  of  the  evidence  is 
sufficient  to  connect  Curtis  with  Home,  then 
the  act  of  Home  in  cashing,  the  bonds  is 
binding  on  Curtis,  whether  the  court  erred 
in  passing  on  the  order  of  proof  or  not 

[3]  Tbe  next  point  Is  a  claim  of  variance 
between  the  information  and  the  proof.  The 
information  Is  drawn  under  Bev.  Codes,  i 
63S5: 

"Every  person  who,  irith  intent  to  defraud, 
presents  for  allowance  or  for  payment  to  any 
state  board  or  officer,  or  to  any  county,  town, 
dty,  ward,  or  village  board  or  officer,  aothor- 
Izad  to  allow  or  pay  the  same  if  genodae,  any 
falsa  or  fraudulent  claim,  bill,  account,  vovdier, 
or  writing,  is  guilty  of  a  felony." 
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It  is  claimed  that  the  Information  charges 
the  defendant  with  presenting  for  payment 
certain  false  writings,  to  wit,  bonds,  and 
that  the  proof  shows  the  presentment  of 
genuine  bonds  as  the  basis  of  a  false  claim. 
The  .  preliminary  part  of  the  Information 
charges  the  defendants  formally  with  pre- 
senting false  and  fraudulent  claims.  It  then 
goes  on  to  plead  the  facts  in  regard  to  the 
bonds  with  great  particularity,  stating  that 
the  bonds  were  regularly  issued  and  executed 
but  not  delivered,  and  that  the  defendants 
had  no  claim  to  or  Interest  In  them,  but 
that  they  presented  them' for  payment.  Al- 
though pleading  facts  which  show  that  the 
bonds  themselTea  were  regularly  executed, 
the  information  refers  to  them  in  several 
places  as  false  and  fraudulent  If  the  In- 
formation had  charged  the  defendants  with 
presenting  false  writings  and  stopped  there, 
the  proof  that  the  writings  were  genuine, 
but  that  the  claim  based  upon  them  was 
false,  in  that  delivery  was  necessary  to  make 
them  valid,  and  that  they  had  never  been 
delivered,  would  have  raised  a  serious  ques- 
tion of  variance.  But  those  are  not  the  facts 
in  the  present  case.  The  Information  charg- 
es the  defendants  with  presenting  a  false 
claim.  It  then  goes  on  to  state  how  they  did 
it.  The  only  mistake  of  the  pleader,  if  any, 
Is  in  referring  to  the  bonds  as  false  writings. 
This  mistake  could  not  mislead  the  defend- 
ant to  his  prejudice.  He  was  bound  to 
know  that  the  charge  against  him  was  mak- 
ing the  false  claim  based  upon  the  bonds. 
The  requisites  of  an  Information  are  the 
same  aa  those  for  an  Indictment  Rev.  Codes, 
f  7657.  It  must  contain  a  statemoit  of  the 
acts  constttDting  the  <^en8e  In  ordinary  and 
concise  language,  and  in  snch  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  Is  Intended.  Bev.  Codes,  { 
7677.  It  must  be  direct  and  certain  as  re- 
gards the  offense  charged  and  the  particular 
drcnmstances  of  the  offense  charged,  when 
they  are  nec^sary  to  constitute  a  complete 
offense.  Bev.  Codes,  S  7679.  The  Information 
in  this  case  measures  up  to  these  standards. 
In  view  of  the  particular  facts  pleaded,  the 
allegation  that  the  bonds  were  false,  If  re- 
garded as  Inaccurate,  may  be  treated  aa  sur- 
plusage. This  codrt  has  held  that  where  the 
information  Incorrectly  names  an  offense,  but 
states  special  facts  showing  what  the  of- 
fense really  is,  the  defendant  Is  not  preju- 
diced by  the  mistake  in  designating  the  of- 
fense and  a  Judgment,  convicting  him  of  the 
offense  which  the  facts  pleaded  constitute, 
will  not  be  disturbed.  State  v.  Altwatter, 
29  Idaho,  107,  157  Pac.  256.  So,  In  this 
case,  the  facts  pleaded  In  the  Information 
constitute  the  offense  of  presenting  false 
claims  for  payment,  and  that  Is  the  off^ise 
of  which  the  Jai7  found  the  defendant  gnllty. 
If  the  evidence  sopporta  socb  flndlng  It  is 
.  sttffldent 

The  next  point  Is  tbat  the  evidence  la  In- 


sufficient to  warrant  a  convlctlOD.  It  is  first 
contended  that  the  evidence  is  not  sufildeut 
to  prove  that  Blaine  county  was  the  owner 
of  the  bonds  In  question.  The  material  al- 
legation of  the  information  In  this  regard 
Is  that  the  bonds  were  ready  to  be  issued  and 
delivered,  but  had  never  been  Issued  or  de- 
livered by  said  Elaine  county  to  any  person 
or  persons,  and  that  the  defendants  then  and 
there  had  no  Interest  or  claim  whatever 
therein.  We  think  the  evidence  in  the  record 
Is  sufficient  to  prove  this  allegation,  aa  the 
Jury  found. 

[4-7]  The  next  contention  Is  that  the  evi- 
dence Is  Insufficient  to  connect  the  defendant 
Curtis  with  the  alleged  offense.  The  defend- 
ant Is  connected  with  the  transaction:  First, 
by  his  delivery  of  the  bonds  to  llorne ;  and, 
secondly,  by  the  delivery  of  (1,000  to  him  by 
Home,  and  his  receipt  of  the  same.  The 
delivery  of  the  bonds  to  Home  was  a  necea* 
sary  step  In  the  commlsalon  of  the  (rffens& 
In  determining  the  question  of  whether  that 
delivery  was  an  Innocent  act  or  was  commit- 
ted with  a  guilty  intent,  the  fact  that  Home 
later  handed  the  defendant  Curtis  91,000, 
and  that  Curtis  received  the  same,  for  which 
there  was  no  reason  except  the  delivery  of 
the  bonds,  is  of  great  aignlflcauce.  From  it 
a  reasonable  inference  may  be  drawn  tbat 
there  had  been  an  understanding  between 
Curtis  and  Home.  If  not.  Home's  act  was 
a  very  rash  <»ie.  If  he  attempted  to  bribe  an 
Innocent  man,  he  would  be  subjecting  himself 
to  the  danger  of  Instant  exposure.  TTnez- 
plained,  or  in  the  absence  of  a  reasonable 
explanation,  these  facts  would  certainly 
Justify  a  conviction.  The  defendant  attempt* 
ed  to  ezidain  hts  possessioa  of  fhe  11,000  by 
stating  ttdit,  althongh  be  at  once  eoonectod 
it  with  the  bond  transaction,  he  did  not  mean 
to  keep  it,  but  wanted  to  see  his  lawyer,  Ifr. 
U  L.  Sullivan,  before  deciding  What  to  da 
The  money  was  delivered  to  btm  on  Janoary 
18,  1914.  The  evidence  shows  that  shortly 
after  recelTlug  the  money  tM  tried  to  get 
into)  communication  with  his  lawyer,  and 
followed  that  by  other  attempt^  bid:  did 
not  succeed  in  doing  so  until  January  81st. 
On  Jannuy  96th  after  learning  that  Mr, 
Sullivan  would  be  in  Halley  the  next  day, 
the  defoidant  toM  Ur.  Peridns,  the  proaecn^ 
Ing  attorney  of  Blaine  county,  tbat  they 
would  that  want  to  see  blm  about  the  bond 
matter.  On  January  Slst,  be  showed  Mr. 
Ensign,  the  cashier  oc  the  bank  of  whldi  he 
was  president,  a  package,  and  told  blm  be 
wanted  him  to  know  he  bad  it.  At  the  same 
time  he  told  him  about  delivering  the  bonds 
to  Home.  He  did  not  tell  him  at  that  time 
tbat  it  was  the  package  which  contained 
the  $1,000,  but  we  think  from  all  the  evi- 
dence that  It  was  the  package  referred  to. 
On  January  31st,  after  consulting  with  his 
lawyer,  Mr.  L.  I*  Sullivan,  they  called  for 
Mr.  Perktos  and  explained  to  him  what  had 
occurred.    On  January  23,  19U^  a  check 
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drawn  by  tte  county  treiasnrer  of  Blaine 
oouDty  on  the  Bailey  National  Bank,  ot 
which  defendant  waa  president.  In  favor  of 
the  First  National  Bank  of  Shoehone,  Idaho, 
for  $4,990,  came  to  the  Bailey  National  Bank, 
but  payment  on  it  was  stopped  by  Mr.  En- 
sign, the  cashier,  on  the  order  of  the  county 
trea rarer.  This  check  was  introduced  In 
evldeoce  upon  the  trial  as  State's  Exhibit  A 
2.  During  his  cross-examination,  the  fol- 
lowing qnestion  was  asked  the  defendant: 
"Q.  Now  when  that  check  came  Into  your 
bank  for  payment  and  the  payment  was  stop* 
ped,  you  knew  at  that  time  that  the  sbeck  was 
in  payment  of  part  of  the  coupons  whicb  had 
been  dellTered  bj  yon  to  Mr.  Home?  \Ttdn 
onestion  referred  to  the  cbeek,  State*!  Bxblbit 
l2.r 

The  defendant  annrered; 

"SSt.  Enalgu  ttM  me  diat  later  on,  about 
the  dieck.  and  I  susi^oaed  that." 

He  does  not  say  just  when  it  was  that  his 
suspicions  were  aroused,  but  the  Jury  would 
be  justified  in  belieTlng  that  it  was  before 
January  80th  or  January  31st,  the  dates 
when  he  made  a  partial  disclosure  to  Mr. 
Ensign  and  a  disclosure  to  the  prosecuting 
attorney.  This  check  Incident,  however,  oc- 
curred after  he  had  first  tried  to  get  into 
conunmdcation  with  Mr.  Ii.  h.  JSulUvan,  his 
attorney.  Bifr.  Baker,  an  associate  of  the 
law  arm  of  BulUvan  &  Sullivan,  at  Haliey, 
and  Mr.  L.  L.  Snllivan,  corroborated  Curtis 
to  the  effect  that  he  tiled  to  get  into  com- 
munication with  Mr.  SulUvan  on  a  business 
matter.  The  evidence  also  shows  that  as 
soon  as  he  had  consulted  with  Mr.  U  L.  Sul- 
Uvan, he  called  In  the  prosecuting  attorney 
and  made  a  statement  to  him.  The  trial 
Judge  told  the  Jury  that  the  reasonableness 
of  the  defendant's  explanation  of  his  [>08ses- 
ston  of  the  ¥1,000  was  for  it  to  decide,  In 
Instructions  which  Tre  think  were  fair  to  the 
defendant  The  Jury  found  that  the  expla- 
nation was  not  a  reasonable  one.  The  ques- 
tiou  Is  whether  his  consulting  his  lawyer 
and  making  the  disclosure  after  such  con- 
sultation raises  a  reasonable  doubt.  The 
act  of  Curtis  in  trying  to  get  into  communi- 
cation with  his  lawyer  was  not  necessarily 
that  of  an  honest  man.  It  oilght  be  thut  of 
a  dishonest  man  who  became  frightened  by 
the  thought  of  the  possible  consequences  of 
bis  participating  in  the  crime,  and  who 
wanted  to  see  his  lawyer  in  order  to  know 
what  to  do.  So,  also,  the  mere  fact  that  he 
made  a  disclosure  under  the  drcumstauces 
shown  in  the  record  does  not  necessarily 
prove  that  he  was  an  innocent  man.  The 
Jury  evidently  found  that  the  explanation 
was  not  a  reasonable  ona  We  are  not  pre- 
pared to  say  that  this  conclusion  of  the 
Jury  was  erroneous. 

In  State  v.  Seymour,  7  Idaho.  257,  61  Pac 
1063,  this  court  held  that  where  a  reasona- 
ble ezidanation  of  possession  of  stolen  prop- 
erty ia  given  and  there  is  no  conflict  of  evi> 
dence  in  regard  thereto,  and  the  witness  la 


not  Impeached,  the  Jury  should  have  acquit- 
ted. In  that  case  the  defendant's  statement 
that  he  bought  the  horse  was  corroborated 
by  another  apparently  disinterested  wit- 
ness. In  this  case  the  defendant  Is  corrobo- 
rated by  witnesses  SuIIlran  and  Baker  only 
to  the  extent  of  proving  that  he  wanted  to 
see  his  lawyer  after  receiving  the  money. 
This  fact  does  not,  of  Itself,  prove  either 
guilt  or  innocence.  Zt  is  a  qnestttm  of  rea- 
sonable Inference.  The  Jury  evidently  found 
that  a  reasonable  Inference  of  Innocence 
could  not  be  drawn  from  that  fact  so  aa  to 
overcome  the  inference  of  guilt  whidi  was 
drawn  from  hia  d^lvery  of  the  bonds  to 
Home  and  Home^a  stealthily  paying  him 
11,000  of  the  proceeds  of  the  bonds,  which 
would  be  about  one-fourth  of  the  total 
amount  obtained,  and  his  receipt  of  the 
same.  It  is  true  that  the  state  must  prove 
the  guilt  of  a  defendant  beyond  a  reasonable 
doubt  That  Is  a  question  In  the  first  In- 
stance for  the  Jnry,  which  sees  the  witnesses 
and  hears  the  testimony.  In  a  case  where 
the  qnestion  la  whether  the  defendant's  ex- 
planation of  his  possession  of  the  flruits  of 
a  crime  Is  reasonable,  this  court  Is  not  Jus- 
tified in  substituting  Its  opinion  for  that 
of  the  jury,  unless  it  finds  that  the  defend- 
ant's explanation  was  so  clearly  satisfactory 
that  it  was  nnreaaonable  of  the  Jury  to  re- 
fuse to  give  it  credence.  From  all  of  the 
evidence,  we  cannot  so  hold  in  this  case. 

The  last  point  Is  In  regard  to  the  Instruc- 
tions, The  defendant  complains  ttiat  certain 
requested  Instructions  should  have  been  giv- 
en. In  each  case  we  find  that  the  request 
was  amply  and  fairly  covered  by  some  other 
Instmctlon  given  by  the  court,  Cotmsel  oft- 
en request  several  Instractlons  of  the  same 
puri>ort  with  slightly  different  shades  of 
meaning,  for  the  sake  of  argumentative  ef- 
fect It  would  be  undue  emphasis  for  the 
court  to  give  several  Instructions  to  the  same 
effect  on  the  same  point.  It  Is  sufficient  If 
the  point  Is  clearly  and  fairly  explained  in  a 
single  Instruction  where  that  Is  possible.  It 
is  contended  that  instruction  No.  7,  given  by 
the  court  Is  erroneous.  In  that  It  does  not 
contain  an  explanation  of  the  element  of  In- 
tent to  defraud.  However,  the  role  Is  ele- 
mentary tliat  the  Instructions  given  must  be 
read  and  construed  as  a  whole,  and  that  no 
one  instruction  shall  be  singled  out  as  stat- 
ing all  the  law  of  the  case.  In  instmcclon 
No.  8  we  find  that  the  court  said  that  the 
state  must  prove  an  Intent  to  defraud  on  the 
part  of  the  defendant,  and  the  same  matter 
is  specifically  treated  In  other  Instructions. 
We  do  not  assume  that  the  Jury  regarded 
simply  instruction  No.  7,  but  that  it  read, 
considered,  and  applied  all  the  instructions, 
as  it  was  Its  duty  to  do. 

[t]  Our  general  conclusion  is  that  we  find 
no  error  of  law  In  this  record  which  would 
Justify  a  reversal,  and  that  the  evidence  is 
sufficient  to  support  the  verdict,  under  the 
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Isw  ^iiiUcable.  The  judging  of  oonvlctioii 
Is  therefore  affirmed. 

BUDQD  and  MORGAN,  3J„  ooocar. 


NOREIS  T.  ROSS  TP.   (No.  20S71.) 
(Supreme  Ooart  of  Kansas.    Jane  10,  1916. 
Blearing  Denied  Jao.  6,  1917.) 

(SyUdb«a  hy  the  Ocuri.) 

BlOHWATB  <E=»208  —  PeBSONAX  InjUBIEB  — 
Proxivate  Oaubk  —  Liabilitt  of  TOWIf- 
SBIP. 

In  an  action  against  a  township  to  recover 
damages  for  injuries  alleged  to  have  been  caus- 
ed by  a  defect  In  the  highway,  It  Is  Aeld  that  the 
petlaon  falls  to  state  a  caose  of  action  for  the 
reason  that  It  shows  the  proximate  cause  of 

SlaintifTs  injury  was  the  frightening  of  his 
orse,  and  not  a  defective  condition  of  the  high- 
way. 

[IM.  Note.— For  other  caaes,  see  Highways, 
Gent  Dir.  SS  622-625;  Dee/Dig.  «=920&1 

Appeal  tetm  District  Court,  Oherohee 
(3oanty, 

ActioD  by  Gqs  Morris  against  Boas  Town- 
ship. From  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

B.  M.  Tracewell  and  Oharles  Stephens, 
both  of  Columbus,  for  appellant.  F.  W. 
Bosh,  of  Columbus,  for  appellea 

POBTBR,  J.  In  thlA  action  plalntUT  sued 
to  recover  damages  for  Injuries  alleged  to 
bare  been  caused  by  a  defective  highway. 
Th»  court  sustained  a  demurrer  to  the  peti- 
tion, from  which  ruling  the  plalntitf  appeals. 

The  hlghwv  hi  question  runs  east  and 
west.  The  petltlMi  alleged  that  for  several 
weeks  prior  to  plaintUTs  injury,  a  culvert  in 
this  highway  had  been  allowed  to  remain  out 
of  repair,  so  that  persons  using  the  high- 
way were  obliged  to  drive  around  the  south 
end  of  the  culvert  where  the  ground  was 
about  2^  feet  lower,  and  that  during  several 
weeks  travelers  had  continuously  used  and 
made  a  well-beaten  path  around  the  low 
place  and  up  the  embankment  to  the  traveled 
portion  of  the  highway  immediately  east 
and  west  of  the  culvert.  It  alleged  that  oa 
the  same  day  plaintiff  was  injured  the  town- 
ship sent  its  agents  and  employ^  to  remove 
the  culvert  and  construct  a  new  one  of  con- 
crete, and  in  preparing  for  this  they  placed 
a  pile  of  dirt  just  south  of  the  (dd  culvert 
and  in  the  north  part  of  the  traveled  way 
around  the  place,  and  also  placed  just  west 
of  the  culvert  a  concrete  mixer  which  they 
covered  with  a  canvas  so  insecurely  fastened 
that  it  flapped  in  the  wind ;  that  on  the  eve- 
ning of  that  day  when  it  was  too  dark  for 
him  to  see  an  object  clearly,  he  was  traveling 
over  the  highway  in  a  top  buggy  "attached 
to  a  kind,  roadworthy  horse,  going  west"; 
that  his  horse  took  the  traveled  way  In  the 
wellbeaten  path  "used  by  vehicles  traveling 
said  road."   The  petition  then  proceeds: 

"When  his  boucy,  so  drawn  by  said  hone, 
reached  a  point  about  oiqiKMitfl  said  culvert  the 


north  front  whed  of  said  vehlde  ran  cmto  and 
over  said  pile  of  dirt  which  defendant,  its  said 
<^cer,  agent,  and  employ^  had  on  that  day 
placed  in  said  traveled  way;  that  when  the 
north  back  whed  of  said  buggy,  ran  up  onto  said 
dirt  and  again  tipped  said  vehicle  toward  the 
south,  plaintiff  looked  down,  as  said  hind  wheel 

Eassed  down  off  said  dirt,  to  see  what  was  cans- 
ig  such  tipping  of  his  vehicle,  and  while  in  this 
iKisition  tiie  wind  from  the  north  Sapped  the 
south  part  of  said  canvas  toward  his  horse  in 
such  a  way  as  was  likely  to  and  did  greatly 
frighten  same ;  that  when  said  horse  took  fright 
it  lunged  forward  and  out  of  said  low  i^ce  In 
an  angle  against  and  onto  said  high  ground,  at 
said  defective  place  In  said  highway,  so  that 
the  right  wheels  of  said  buggy  went  up  onto 
said  high  embankmeat  before  the  left  wheels 
touched  same,  thereby  causing  said  plaintiff  to 
be  thrown  over  toward  the  left  side  of  his  bug^ 
gy  in  such  a  way  that  he  lost  his  balance  in  the 
buggy  which  caused  the  lines  to  slip  in  his  bands 
and  he  tiiereby  lost  control  of  his  horsa  which 
ran  to  the  intersection  section  highway  just 
west  of  said  culvert  and  swung  quickly  to  tiie 
south  tiiereon  In  such  a  way  as  to  throw  this 
plaintiff,  violently  and  forcibly,  agahtst  the 
ground." 

After  enumerating  the  "bones,  muscles,  lig- 
aments, toidons,  tlBBues.  and  nerves'*  whidi 
were  torn  and  strained  and  the  other  injuries 
to  plahitifl,  the  petltloa  prays  for  damages  In 
the  anunmt  of  920440  and  costs,  staUiig 
that: 

"The  proximate  cause  of  all  of  which  was  the 
defective  cobdition  of  said  traveling  way,  from 
said  low  part  to  said  high  part  west  of  said 
culvert,  which  caused  him  to  be  thrown  about 
in  his  buny  and  the  llaes  to  slip  In  his  hands 
and  the  consequent  loss  of  control  of  his  borse, 
tn  the  absence  of  all  of  which  his  injuries  would 
not  have  been  by  him  received." 

It  seems  that  the  first  petition,  to  which 
this  one  is  an  amendment,  contained  no 
reference  to  the  low  place  at  ttie  south  end  of 
the  culvert,  but  predicated  a  right  of  action 
solely  upon  the  presence  in  the  highway  of 
the  mixer,  the  canvas,  and  the  i^e  of  dirt* 
and  alleged  they  were  the  cause  of  the  injury. 
Because  the  township  trustee  could  not  have 
had  five  days*  notice  of  these  conditions,  the 
court  sustained  a  demurrer  to  the  petition, 
and  the  plalntUF  attempted  to  "mend  his 
hold"  by  alleging  the  existence  of  the  low 
place,  "the  high  embankment,"  and  the  slip- 
ping of  the  lines  In  his  fingers  when  he  lost 
his  balance  by  the  swaying  of  the  vehicle. 
The  abstract  sets  out  the  opini<xi  of  the 
trial  court,  which  shows  that  the  demurrer 
was  sustained  as  to  the  amended  petition  on 
the  ground  that  the  proximate  cause  of  the 
injury  was  the  frightening  of  the  horse  by 
the  flapping  canvas,  and,  since  the  petltl<m 
shows  that  the  concrete  mixer  and  canvas 
were  placed  there  ou  tbe  same  day  or  the 
day  before  the  accident,  the  township  trustee 
could  not  have  had  the  five  days'  nt^ce  re- 
quired by  the  statute.  Ttw  opinion  com- 
ments, too,  on  the  fact  that  there  is  nothing 
in  the  petition  to  show  that  the  injury  might 
not  have  occurred  if  the  alleged  defects  of 
the  embaukment  had  not  existed,  because  It 
alleges  that  the  travel  around  the  culvert  had 
created  a  well-worn  way  up  the  ^bank- 
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meat  TbB  opinion  shows  tbftt  the  trial 
court  was  also  ocmvlxiced  that  two  causes 
cwtrUmted  directly  to  the  Injury:  Ttu 
frightening  of  the  bcffse,  and  the  tnm  In  the 
highway  100  rods  west,  where  It  Is  not  al- 
leged there  was  any  defect. 

An  acti(»i  of  this  lElnd  can  be  maintained 
against  a  township  only  by  vlrtne  of  the 
statute  (section  658,  Gen.  Stat  1009),  which 
requires  that  the  trustee  must  have  bad  five 
days*  notice  of  the  defect  which  caused  the 
Injury,  otherwise  the  township  Is  not  liable, 
l^erefore  the  negligence  of  the  officers  and 
employ^  in  permitting  the  concrete  mixer, 
with  the  unfastened  eover  thereof,  or  the  pile 
of  dirt,  to  remain  In  the  highway  adds  noth- 
ing to  plaintifTs  cause  of  action.  The  roaci 
around  the  culvert  was  a  temporary  one. 
A  2H-foot  depression  at  the  end  of  a  culvert 
la  a  common  Uiing,  and  the  approat^  up 
the  slight  embankment  was  a  well-beateu 
path  worn  by  continual  travel  for  several 
weeks.  Whatever  the  sharpness  of  the  In- 
cline, It  appears  not  to  have  been  so  steep  or 
abrupt  as  Co  overturn  the  buggy  when  the 
horse,  frightened  at  the  flapping  canvas,  lung- 
ed forward.  The  pile  of  dirt  left  there  tJiat 
day  bad  already  twice  tipped  the  buggy,  as 
first  the  front  and  then  the  rear  wheel  passed 
over  It  Tbe  plalntlft  looked  down  to  sec 
what  caused  the  tipping,  and  while  he  was  loi 
this  position  the  horse  took  fright  at  the 
Dapping  canvas,  lunged  forward,  and  Jostled 
plaintiff  so  that  he  lost  control  of  his  horse. 

We  thln£  the  trial  court  was  correct  In 
holding  that  tbe  petition  fails  to  state  a 
cause  of  action.  Where  the  questl(m  of  prox- 
imate cause  arises  on  demurrer  to  the  peti- 
tion It  is  necessarily  one  of  law  for  the 
court  Ballway  Co.  v.  Ck^umbla,  65  Kan. 
880,  69  Pac;  538,  58  L.  B.  A.  380;  Gas  Oo.  v. 
Dabn^,  78  Kan.  820.  102  Fac.  488;  Kber- 
hardt  V.  ^^hone  Ass'n,  91  Kan,  76S,  189 
Fac.  416.  Tba  proximate  cause  of  the  In- 
jury was  the  frightening  of  the  horse,  and 
not  tbe  cfwdltlon  of  the  highway.  In  Ball- 
way  Co.  V.  BaUey,  66  Kan.  115,  71  Pac.  246, 
where  a  horse  became  frightened  at  escaping 
steam  and  ran  up  a  pile  of  sewer  pipe  In  the 
street,  It  was  said: 

"The  proximate  causa  of  tba  faijary— that 
without  which  It  would  not  have  occurrad— was 
the  frightening  of  fbe  horse.  Thia  stood  first 
b  the  fine  of  cansatioa.''  66  San.  123,  71  Fac 
24& 

See^  alsa  ffiwh^t  t.  lUeiibona  Co., 
supra. 

The  Jndgmoit  Is  afllimad.  All  ttw  Jnstlc- 
H  oononzrlnf. 


BBEINNAMAN  T.  LBSUBL  (Mb,  904283 
(Supreme  Court  of  Kansas.  I>ec,  9,  1916.) 

(SyUalwt  «y  U«  Courts 
Appeal  ahd   Ebbor  «b»1011(1>— Bbtixw— 

Finding. 

A  general  finding  by  a  trial  court  Is  con- 
clusive, when  based  on  sufficient  although  con- 
flicting, evidence. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3883-^988;  Dec  Dig.  «=» 

Appeal  trcan  District  Goart,  StaflCord 
Coun^. 

Action  hy  D.  H.  Brennaman  against  0.  B. 
Leslie.  From  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

0.  M.  Williams,  of  Hutchinson,  and  Bay 
H.  Beals,  of  St  John,  for  appellant  Fanl 
R.  Nagle,  of  St  John,  for  appellee. 


AIARSHALIi,  J.  The  defendant  appeals 
from  a  Judgment  against  htm  for  (231.19. 
The  platntifF  was  the  defendant's  tenant  In 
their  dealings  each  sold  projiert?  to  tbe  oth- 
er. This  resulted  In  each  having  an  account 
against  the  other.  The  plaintiff  In  his  peti- 
tion declared  on  the  account  due  falm,  gave 
the  defendant  credit  for  certain  Items,  and 
asked  Judgment  for  (392.46.  The  defendant's 
answer  set  up  a  promissory  note  given  by  the 
plaintiff  to  tbe  def«idant  set  out  Items  due 
from  the  plaintiff  to  the  defendant,  and  gave 
OTedlt  for  most  of  the  items  wMch  tbe  plalu- 
tlfT  claimed  were  due  blm.  The  answer  also 
alleged  a  settlement  of  the  accounts  and  al- 
leged that  by  that  settlement  it  was  de- 
termined that  the  plaintiff  owed  tbe  defend- 
ant 970.  The  answer  further  alleged  that 
there  was  $174.58  doe  the  defiendant  <n  tbs 
pr(Hn1ssory  not^  and  asked  that  Judgment  be 
rendered  for  that  amount,  in  the  event  that 
the  court  found  that  tbe  settlement'  had  not 
been  made. 

There  was  Uttle  disimte  as  to  the  Items 
of  the  accounts.  The  dispute  was  over  In* 
dorsements  on  the  promissory  note  and  over 
the  settlement  On  these  questions  the  evi- 
dence was  conflicting,  ^e  trial  was  by 
the  court  The  court  determined  these  qnes- 
tlons  In  favor  of  tbe  plaintiff  and  rendered 
Judgment  accordingly.  There  was  evidence 
tending  to  support  the  finding  and  Judgment, 
and,  under  repeated  declarations  of  the 
court,  that  finding  and  Judgment  must  stand. 

Tbe  Judgment  la  afflrmed.  All  tbe  Jus- 
tices concurring. 


4tSiFor  oUmt  ohm  ■••  same  tople  aad  KHT-NITIIBBR  In  all  Xcr-Nomberad  Dlgtsta  and  lad«sM 


Digitized  by 


Google 


584 


131  PAOIFIG 


REPORTER 


<Kaa. 


HATBS  et  sL  T.  WAGGENBR  at  at 
(No.  20342.) 

(SnpAiiM  Court  of  Kansas.    Oct.  7,  1916. 
Behearins  Denied  Nor.  10,  1916.) 

(SyUabua  bp  the  Court.) 

1.  MoRTaAOEs  «=>543—FoBEOLOsimK— Right 
TO  PoBBEasrow— "Defkitdant  Owneb." 

The  words  "defendant  owner"  in  sectiona 
476  and  402  of  the  Code  (Gen.  St  1900.  Iff 
6071,  6081),  wbich  provide  that  the  defendant 
owner  Bhall  be  entitled  to  the  possession  of 
real  estate  sold  under  execution  until  the  ez- 
piration  of  the  redemption  period,  and  may  as- 
sign his  rights  to  another,  are  broad  enough  to 
Include  an  owner  of  real  estate  which  is  sold 
under  a  foreclosure  Judgment  rendered  on  a 
cross-petition  In  a  suit  in  which  such  owner  was 
tihe  plaintifE,  and  the  mortgagee  was  the  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  t  1562 ;  Dec.  Dig.  «»543.] 

2.  Judicial  Saucs  «=3>32— Wbo  Mat  Ques- 
tion—Attobhet. 

Third  persons  whose  rights  are  not  affected 
thereby  cannot  complain  of^the  action  of  an  at- 
torney who  becomes  the  purchaser  ci  his  client's 
real  estate  at  a  Judicial  sale. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  S  69;  Dec,  Dig.  «=332.] 

8.  MOKTOAOEB  «=s4S43— SAia— BlOHT  TO  POB- 
BBBSION— BFFECT  OF  OomSACT. 
A  defendant  owner's  right  to  the  postessiOD 
of  real  estate  sold  under  execution  or  order  of 
sale  during  the  redemption  iteriod  is  not  af- 
fected by  B  contract  between  the  holder  of  the 
certificate  of  sale  and  his  assignee  which  pur- 
ports to  grant  to  such  asaignee  the  right  to  poa- 
session  before  the  exidration  of  the  redemption 
period. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  (  1662;  Dec.  Dig.  «=»54S.] 

A|H;>eal   ftom   District   Goart,  Atdilaon 

County. 

Action  by  Perry  Hayes  and  another,  part- 
ners as  Hayes  Bros.,  against  B.  P.  Waggen- 
er  and  others.  From  a  Judgment  for  defend- 
ants, plalntlffa  appeaL  Affirmed. 

Jamea  A.  Trontman,  of  Topefca,  and  P. 
Hayea,  of  Atcblaon,  for  appellanta.  T.  A. 
Moxcey,  of  Atchistm,  for  apptilleei. 

PORTBR,  J.  This  was  an  action  to  quiet 
title  to  the  west  23  feet  of  the  east  102% 
feet  of  lots  1  end  2  in  block  46  old  Atchison, 
Atcblaon  county  (referred  to  In  the  plead- 
ings as  tract  No.  1),  and  also  the  west  40% 
feet  of  lots  8  and  4  In  block  46  (referred  to 
In  the  pleadings  as  tract  Na  2).  B.  P.  Wag- 
gener,  the  defendant.  In  answer  to  the  third 
amended  petition,  diaclalmed  any  right,  ti- 
tle, or  estate  In  that  part  of  the  property 
referred  to  as  tract  No.  1,  and  the  only  con- 
troversy remaining  Is  over  tract  No.  2.  The 
trial  court  sustained  the  defendant's  motion 
for  Judgment  on  the  pleadings,  and  this  is 
the  Judgment  we  are  asked  to  review. 

There  is  no  dispute  over  the  facta.  Martha 
Mangan,  the  former  owner  of  the  property, 
was  insane,  and  her  guardian  secured  a  loan 
of  11,000  from  plalntlffa  through  an  order  of 


the  probate  court,  and  gave  a  mortgage  upon 
a  part  of  the  property  to  secure  payment 
The  gnardlan  defaulted  In  the  paymoits  on 
the  note  and  failed  to  pay  che  taxes.  Sub* 
sequently  a  suit  was  brought  by  the  guardian 
to  set  aside  the  mortgage.  In  that  suit  Per- 
ry Hay^  and  W.  O.  Hayes  came  back  with  a 
cross-petition  and  asked  to  foreclose  their 
mortgage  and  for  Judgment  for  taxes  paid. 
They  prevailed  In  their  cross-petition,  and 
recovered  Judgment  for  $2,753.11,  which  was 
made  a  first  lien  on  the  property,  which  was 
ordered  sold  to  satisfy  the  Judgment  A  taK 
deed  which  Perry  Hayes  bad  acqnlred  was 
held  void,  but  he  was  ^ven  a  lien  for  the 
taxes.  Interest,  and  costs,  all  of  which  me^d 
in  the  Judgment  Subsequently  the  property 
was  sold  under  order  of  sale  and  purchased 
by  one  William  Scbaap  for  |7,300.  The  sale 
was  COTifirmed,  and  certificate  issued  to 
Schaap;  all  the  proceedings  redtli^  that 
tbe  sale  was  subject  to  the  owner's  right  of 
redemi^on,  which  wonid  expire  18  months 
after  the  Bal&  Subsequently  the  probate 
court  made  an  order  directing  the  guardian 
of  Martha  Mangan  to  sell  ber  right  or 
equity  6f  redemiitlcm,  and  her  equity  was 
purchased  by  James  S.  Qlbson  for  $450.  The 
certificate  of  aale  to  Schaap  is  dated  June  16, 
lAlO.  The  petition  alleges  that  on  the  2^t 
day  of  July,  1910,  Schaap  sold  end  conveyed 
a  portion  of  both  of  said  txacta  to  Perry 
Hayes  and  W.  C.  Hayes  for  16,800,  which 
sum  th^  paid  to  him  and  that  be  executed 
to  tbem  a  deed  for  the  property.  The  iMtl- 
tloa  also  aU^ces  that  at  the  same  time 
Schaap  placed  the  grantees  therein  named  in 
posseaslon  of  the  premises,  and  that  the 
plalntlfb  have  ever  since  been,  and  now 
are,  In  the  open,  notorion^  actual,  and  physl> 
cal  possession  thofeof  under  and  by  virtue 
of  said  deed.  It  may  be  mentioned  here 
tliat  the  statute  (dr.  Cbde,  |  478)  provides 
that  the  d^endant  owner  shall  be  entitled 
to  the  possesskm  of  the  properly  during 
the  period  of  redemption.  The  petition  al- 
leges  that  on  tbe  81st  day  of  December, 
1913,  the  sheriff  executed  and  delivered  to 
the  plaintiffs  a  sheriff's  deed  based  up<Hi 
the  decree  and  the  proceedings  In  the  fbre- 
closure  case,  which  It  Is  alleged  perfected 
their  tttle  to  tract  Na  1,  but  did  not  Include 
tract  No.  2. 

[2]  The  petition  further  alleges  tliat  B.  P. 
Waggener  was  the  attorney  fbr  tbe  guardian 
of  the  insane  person,  and  that  he  purchased 
tbe  property  at  the  sherUTe  sale  In  the  name 
of  William  Schaap,  and  fomtsbed  the  $7,300 
purchase'  money,  and  that  subsequently  he 
purchased  the  equity  of  redemption  of  his 
client  through  James  S.  Gibson,  who  acted 
for  him.  The  petition  alleges  that  because  of 
Mr.  Waggener's  relation  to  Mrs.  Mangan  as 
her  attorney  he  was  disqualified  by  law  from 
attempting  to  purchase  the  property  of  his 
di^t,  directly  or  Indirectly,  and  the  plain- 
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tub  ooa^eaO.  tbit  vbaterfer  title  to  prop- 
otr  Waggmer  acqnized  Innied  by  operation 
of  law  to  ttie  benefit  of  plalntUEs  because  of 
tb^  deed  tarn  tbe  ^berlff.  Mr.  WhggiDaei 
admits  In  bis  answer  that  be  pnvdiased  tb« 
propertTi  tbat  Bcbaap  and-  Glbspn  both  acted 
as  bis  agents,  and  tbat  be  faraSsbed  tlie 
money  tor  wbtdi  tbe  pn^rty  scdd,  and  also 
tbe  $460  paid  for  the  right  of  redemption  of 
bla  client.  So  Car  as  tbe  record  discloses.  It 
be  said  ttiat  bis  actlm  In  this  respect 
appears  to  have  been  for  the  beat  Interest 
of  bis  cUeaA.  Some  one  was  obliged  to  fur- 
nish mon^  wltli  wUcb  to  pnrcbase  the  prop- 
erty to  iffotect  her.  Interests.  It  aivears  tbat 
no  one  on  behalf  of  bis  client  has  ever  object- 
ed to  what  be  did,  and  plalntUb  are  not  In 
position  to  take  any  advantage  of  tbe  fact 
that  while  acting  as  her  attorney  be  par^ 
chased  the  property. 

[1]  One  of  the  ptindpal  contenClons  made 
by  plaintiffs  la  that  because  the  mortgage 
waa  foreckMMd  In'  an  action  in  which  the 
mortgagor,  tbe  Insane  person,  was  plaintiff, 
and  not  defendant,  the  statute  gave  her  no 
oQulty  of  redemption  or  right  tbat  eoold  be 
sold  by  the  order  of  the  iirobate  court  This 
Is  based  «i  an  nnreaaonable  ctKUBtmctlon  of 
tbe  Umgnage  of  section  476  of  the  C!ode, 
which  provides  that  "tbe  defendant  owner 
may  redeem  any  real  property  sold  under  exr 
ecDtlMi,"  etc,  and  on  the  words  "defendant 
owner"  In  section  492  of  tbe  Code,  which 
provides  that  "the  rights  of  the  defendant 
owner  in  relation  to  redemption  may  be  as- 
signed or  transferred,  and  the  purchaser  or 
assignee  thereof  shall  have  the  same  right 
of  redemption  as  the  defendant  owner."  Mrs. 
Mangan  was  the  defendant  In  the  cross-peti- 
tion filed  by  Perry  Hayes  and  W.  O.  Hayes, 
and  her  rights  were  protected  to  the  same 
extent  as  though  the  mortgage  had  been  fore- 
dosed  in  an  original  action  brought  by  tbe 
mortgagee  against  her  as  defendant 

[3]  In  the  present  suit  the  plaintiffs  ap- 
pear to  rely  for  a  foundation  on  cansea  of  ac- 
tion which  were  finally  merged  and  extin- 
guished in  tbe  Judgment  entered  in  their  fa- 
vor in  the  foreclosure  case.  All  the  claims 
tbey  had  against  the  real  estate  by  virtue  of 
the  mortgage,  interest  and  costs,  as  well  as 
all  claims  against  the  property  by  roiaon  of 
their  tax  deed,  were  merged  In  that  Judg- 
ment, and  they  received  and  receipted  to  the 
cleA  for  the  amount  of  their  Judgment  and 
costs  out  of  the  |T,800  paid  into  tbe  bands 
of  the  clerk  by  William  Sebaap,  who  acted 
for  Mr.  Waggener.  All  their  causes  of  ac- 
tion were  merged  In  the  final  Judgment,  and 
thereby  extinguished.  Price  v.  Bank,  62 
Ejm.  7S5,  64  Pac.  637,  84  Am.  St  Rep,  419. 
Of  course  William  Scbaap,  as  purchaser  at 
the  sheriff's  sale  and  as  holder  of  the  sherUf  s 
certificate,  could  make  no  contract  to  place 
the  plaintiffs  In  possession  of  the  premises 
or  give  them  any  rts^ts  of  possession  which 


would  In  any  manner  affect  tbe  owd^s  zlgbt 
of  redemption.  PlalntUto  pnrehased  with 
full  notice  of  the  deone  to  which  tbey  wwe 
a  par^;  end  whatever  possesBl<m  they  nmy 
have  obtained  by  Tirtne  of  tbe  deed  did  not 
afford  a  basla  tor  a  snbseqnent  acHm  to 
quiet  title.  All  the  deed  trom  Scbaap  con- 
veyed was  an  assignment  of  bis  Interest  as 
purchaser  at  the  sheriff's  sale,  and  tbe  deed 
expressly  recited  that  Hbe  property  was  sub- 
ject to  redemption.  Besides,  the  statute,  as 
w^  as  the  .  orders  of  the  court  In  tbe  pro- 
ceedings, preserved  tb4  owner's  right  of 
redemption.  The  queatlon  of  the  propriety 
of  Mr.  Waggener's  conduct  in  purchasing 
tbe  pn^terty  of  his  client  at  tbe  Judicial  sale 
was  one  that  could  arise  only  between  him- 
self and  bis  client  The  plaintiffs  accepted 
and,  received  the  amount  their  Judg- 
ment. Interest  and  costs,  out  of  the  proceeds 
paid  by  him  into  ttie  bands  of  the  deA, 
and  are  now  estopped  from  claiming  that 
the  sale  was  void.  The  only  Interest  tbey 
had  in  the  sale  waa  tbe  satisfaction  of  tb^ 
own  Judgment  Tbe  pleadings  admit  tbat 
their  Judgment  was  satisfied.  As  stated,  sub- 
sequent to  tbelr  acceptance  of  the  amount  of 
their  Judgment  tbey  took  what  amounted  to 
nothing  more  than  an  ass^ment  by  Scbaap 
of  his  certificate  of  sale  In  which  It  was 
recited  that  his  right  title,  and  interest  In 
the  property  was  sold  subject  to  redemption. 

Under  the  admitted  facts  in  the  case  the 
ruling  of  the  trial  court  In  rendering  Judg- 
ment in  favor  of  tbe  defendants  was  proper. 
There  was  no  occasion  for  a  Jury  as  the  law 
entitled  defendant  to  Judgment  on  tbe  admit- 
ted facts.  Besides,  it  was  purely  an  equity 
case  triable  only  by  the  court. 

The  judgment  is  affirmed.  All  tbe  Justices 
concurring. 


HART  V.  HABT.    (No.  20354.) 

(Supreme  Court  of  Kansas.    Oct  7,  1916. 
Behearisg  Denied  Nov.  10, 10160 

(SyUaiut  by  the  Court.) 

Appeal  asd  Ekbob  «=»1024{4)  —  Review  — 
QuESTioKS  OF  Fact  —  Motion  to  Cobbeot 

JUDGHBNT. 

On  B  motion  to  correct  the  entry  of  a  jadg- 
me&t  BO  tbat  it  should  apeak  the  truth,  where 
it  waa  found  upon  disputed  evidence  that  the 
Judgment  as  originally  entered  did  not  corre- 
spond with  the  Judgment  actually  rendered,  the 
finding  which  was  based  in  part  on  the  knowl- 
edge and  recollection  of  the  judge  aa  to  the  true 
judgment  rendered  must  be  upheld  on  appeal. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3823,  4026;  Dec.  Dig. 
1024(4).] 

Appeal  from  District  Court,  Stafford 
County. 

Action  by  Anna  M.  Hart  against  AOUard 
M.  Hart  From  a  Judgment  for  plaintiff  de- 
foidaat  aK»eala.  Affirmed. 
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0.  B.  DoQglaai,  of  St  John,  for  appeUant 
I^ia  B.  Nagle  and  Baitj  T.  Qnj,  boQi  at 
St  J(An,  for  appdleo. 

JOHNSTON,  O.  J.  This  proceeding  In- 
rolTea  the  validltj  of  an  order  of  the  court 
correcting  an  entry  of  Judgment  On  Sep- 
tember 17,  1914,  Anna  11  Hart  broofl^t  this 
action  against  Millard  M.  Hart,  her  husband, 
to  secure  a  divorce,  and  ttw  court  at  that 
time  made  some  prdimlnary  orders  relating 
to  temporary  alimony,  including  a  prorlaion 
for  medical  treatment  for  the  plalntUt  and 
for  expenses  of  Ow  litigation.  The  following 
day  the  defendant  moved  the  court  to  modify 
the  orders  as  to  alimcmy  reqnired  to  be  paid 
and  as  to  the  enjoining  of  the  disposition 
of  the  prcq^erty.  Shortly  afterwards  the  de- 
fendant filed  a  ptea  In  abatement  all^^g 
that  the  plaintiff  had  become  Insane  and  was 
mentaUy  incompetent  to  bring  an  action  at 
the  time  the  dlroroe  proceeding  was  began 
or  to  omtract  with  attorneys  In  reference  to 
tbe  commencement  of  an  action.  Upon  this 
plea  a  hiring  was  had  on  October  21,  1914, 
KoA  an  order  was  then  entered  sustaining 
the  plea  and  directing  tbe  dismissal  of  the 
action.  Tbe  findli^  and  orders  made  at  that 
time  are  In  dispute.  Some  time  later  a  mo- 
tion was  made  to  correct  the  entry  of  jndg^ 
ment,  and  upon  the  testimony  before  the 
court  it  was  found  that  Qie  entry  did  not'' 
spotk  the  truth.  According  to  the  original 
entry  the  court  found  that  the  plaintiff  was 
Insane  when  the  action  was  begun,  whereas 
the  court  upon  the  testimony  held  that  the 
finding  that  was  actually  made  was  that  she 
was  not  insane  when  the  action  was  brought, 
but  had  become  mentally  incapacitated  since 
that  time.  Although  not  mentioned  in  the 
original  entry  it  was  found  tiiat  in  rendering 
Judgment  the  court  In  pursuance  of  an  agree- 
ment of  the  parties  made  an  order  respecting 
the  payment  of  costs  and  an  attorney's  fee. 

The  final  judgment  does  not  purport  to 
amend  tbe  judgment  that  was  rendered,  but 
mwely  to  make  the  entry  epesik  the  Iruth. 
It  is  conduslTely  setiled  that  the  court  may 
at  any  time  correct  a  judgment  entry  so  that 
it  will  conform  to  the  judgment  that  was 
actually  rendered.  State  t.  Underholnv  90 
Kan.  489,  135  Paa  604,  and  cases  cited.  Tbe 
amendment  may  be  made  upon  any  satisfac- 
tory eridenee,  parol  as  well  as  written.  Al- 
though there  are  decisions  In  other  courts 
to  the  contrary  It  has  been  determined  here 
tlut  a  correction  of  the  judgment  may  be 
based  on  tbe  knowledge  and  recollection  of 
tbe  ju^  as  to  tbe  facts  which  occurred  at 
the  trial  and  of  the  findings  and  orders  that 
were  then  made.  Ghrlstlsen  t.  Bartlett,  73 
Kan.  401,  84  Paa  580,  86  Pac.  604.  Heie 
the  district  judge  baa  determined  that  the 
entry  originally  made  did  not  eqnren  the 
judgment  that  mts  actually  rendered  by  him, 
but  that  tb9  modified  entry  does  correctiy  re- 
dte  what  took  place  at  the  trial  according  to 


his  knowledge  and  recollection,  and  other  tes- 
timony was  produced  which  supported  his 
determinatiOD.  Wliat  transpired  wlien  the 
judgment  was  announced  is  a  dinnited  aaea- 
tion  of  fact,  and  upon  the  record  before  na  it 
must  be  held  that  the  evidaice  justified  the 
amendment 'of  tiie  reoord. 

Tbe  Judgmait  is  afllrmed.  AH  tbe  Justices 
couflurrlug. 

HI6LBT  T.  ZX}EGE.    (No.  20967.) 

(Supreme  Court  of  B^ansas.    Oct  7,  1910. 
Bebearing  Denied  Nor.  10,  1916^ 

fSvUabut  by  the  Court.) 

1.  Sales  ^194— Rxmedxrb  of  Ssixest-^o- 
TiON  roR  Price. 

In  an  action  to  neont  $700  alleged  to  be 
dn«  as  the  parchasa  laice  of  a  idayer  piano, 
plaintiff  testified  that  defendant  was  to  pay 
$300  when  the  Instrument  was  delivered,  and 
that  plaintiff  was  to  take  defendant's  old  piano 
in  paymoit  of  the  balance.  An  instmctioD 
which  diarged  that  if  ddendant  failed  to  pay 
the  $350  at  the  time  of  deUvery,  plaintifl  was 
thereby  relieved  from  all  oUlgation  to  accept  the 
old  piano  and  could  recover  judgment  fbr  9700, 
was  error. 

[Ed.  Note.— jB<br  other  cases,  see  Saks,  Gent 
Dig.  f  508;  Dec.  Dig.  ^194.] 

2.  Salkb  ^3>866— RKUEDinB  ov  Sklijw— Ac- 
tion FOB  PBICK. 

In  view  of  all  the  drcumstances,  it  is  held 
that  the  judgment  in  plaintiff's  favor  for  $700 
and  interest  should  be  modified  and  judgment 
given  In  her  favor  for  f350,  with  interest  and 
tbe  right  to  the  possession  and  ownership  of  the 
old  piano,  or  in  case  it  cannot  be  delivered  to 
her,  to  judgment  In  addition  for  Its  value  at  the 
time  of  the  sale. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  I  1078;  Dec.  Dig.  «=>S66.] 

Appeal  from  District  Court,  Leavenworth 

County. 

Action  by  Anna  E.  Hlgley  against  Mary 
Doege.  From  a  judgment  tor  plaintiff,  de- 
fendant appeals.   Modified  and  remanded. 

Lee  Bond,  of  Leavenworth,  far  appellant 
Arthur  M.  Ja<Ason,  of  LeavenwDrtii,  for  ap- 
pellee. 

PORTBB,  J.  The  action  in  the  district 
court  was  to  recover  the  sum  of  $700  alleged 
to  be  due  as  the  purchase  price  of  a  player 
piano  sold  and  delivered  to  the  defendant 

[1.2]  The  petition  alleged  that  the  defendr 
ant  agreed  to  pay  $700  for  tiie  instrument. 
The  plaintiff  testified  that  the  agreement  was 
that  tbe  defendant  was  to  pay  her  $850  In 
cash  when  the  player  idano  was  deUvered, 
and  the  plaintiff  was  to  take  the  defendant's 
secondhand  piano  fbr  the  other  $850.  Time 
was  some  conflict  in  the  teetlm<ny,  the  de- 
fendant testifying  that  the  piano  was  not 
pundiased  outrl^t,  but  that  she  agreed  to 
pay  $350  and  giro  her  old  piano  in  exdiange 
for  ttie  new  one  if  her  daughter  was  satlik 
fled  with  the  new  one,  and  that  It  was  to  re- 
main in  her  house  long  mou^  for  the  daugh- 
ter to  make  up  her  mind  whether  she  liked 
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it  or  not  The  petition  was  dnvn  m  ttie 
theory  that  the  piano  had  been  sold  for  $700, 
and  that  this  sum  was  due.  The  plalntUTs 
pTOo£  sbowed,  howerer,  that  she  had  ^[reed 
to  take  the  old  piano  in  for  half  of  the  pur- 
chase price  and  was  to  receive  $350  in  cash. 
The  court  Instructed  that  if 'the  defendant 
after  accepting  the  piano  failed  to  pay  the 
$350  In  cash,  the  plalntift  was  under  no  ob- 
ligation to  accept  the  old  piano  as  part  pay- 
ment. In  aomo  other  respects  the  Instruc- 
ticKia  we  think  tended  to  confuse  the  JuEjr. 
After  the  Jury  had  been  out  for  several 
hours  and  were  unable  to  agree  upon  a  ver- 
dict they  submitted  to  the  court  the  toUow- 
Ins  question: 

"In  ease  a  verdict  for  the  plaintUf  is  rendered 
would  the  deal  be  consummated  as  originally 
intended— tlutt  is,  the  old  .piano  bdns  taken  in 
at  a  valuatiltmT" 

The  court  In  answer  to  this  question  gave 
an  additional  instruction  to  the  effect  that  In 
case  of  a  verdict  for  the  plaintiff  the  deal 
could  not  be  consummated  as  originally  In- 
tended because  the  defendant  had  repudiated 
the  contract  and  had  not  offered  to  give  the 
plaintiff  the  old  piano,  and  the  court  Instruct- 
ed that  In  case  the  Jury  found  for  the  plain- 
tiff the  amount  of  their  verdict  should  he  the 
$700. 

We  think  the  instructions  were  erroneous 
In  view  of  the  facta  admitted  by  the  plaintiff, 
and  that  Justice  and  equity  will  best  be  sub- 
serred  by  a  modification  of  the  judgmoit. 
It  seems  that  the  defendant  offered  to  re- 
turn the  new  piano  to  the  plaintiff,  and  upon 
plaintiff's  refusal  to  acc^t  it  stored  It  sub- 
ject to  plaintiff's  order,  and  that  It  is  now 
In  the  bands  of  a  storage  comimny.  There 
la  no  reason  why  the  plaintiff  should  not  be 
enUUed  to  recover  the  $300,  with  Interest 
thereon  from  the  date  of  tiie  sale,  and  she 
should  also  be  entitled  to  ^he  possession  and 
ownership  of  thfi  secondhand  piano,  or  Its 
value  at  the  time  the  agreement  was  entered 
into  in  case  it  wnnot  now  be  ddlvered  to 
her. 

The  Judgment  will  therefore  be  modified, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  these  views.  All 
the  JoBtices  concorring. 


TRUMAN  T.  KANSAS  CITY,  M.  &  O.  R.  CO. 
(No.  20377.) 

(Supreme  Court  of  Kansaa    Oct.  7,  1010. 
Bebearing  Denisd  Nov.  10. 1916.) 

(Bytlabua  Ay  the  Court.) 
1.  Masteb  and  Servant  <S=>264(10)— Vabi- 

AN  CE— PBEJTrniCK. 

Where  a  cause  of  action  sufficiently  pleads 
and  the  evidnice  sufSdently  proves  audi  n^U- 
gence  as  will  render  a  defendant  liable  thereon, 
ft  Is  not  a  material  variance  that  the  Eame 
cause  of  action  also  alleged  other  acta  of  negli- 
gence which  were  not  eataUisfaed  by  the  proof, 
when  the  snperSnons  aU^ationa  not  proved 


could  not  have  misled  the  d^tendant  to  Us 
dice.  Civ.  Code,  S  iM  (Gen.  St  1909.  | 

[Ed.  Note.— For  other  ewea,  ^ee  Master  apd 
Servant,  Cent.Dis.  8  870;  DecDig.  «=9264(10).l 

2.  Masteb  and  Seevant  ^351  ~  Injitbiu 
TO  Sebvant— Statutobt  Pbovisions. 

In  the  conduct  of  its  car  repair  shop,  a  rail- 
road company  which  has  elected  not  to  come  un- 
der the  provisions  of  the  Workmen's  Compensa- 
tion Act  (Laws  1911,  c.  218;  Laws  1913,  a 
216),  la  governed  by  the  -Factory  Act  (Laws 
1908,  c  856),  and  its  liabihty  tor  Injuries  sus- 
tained by  its  workmen  in  such  car  repair  shop 
is  controlled  by  the  latter  act.  and  not  by  Uie 
Common  Carrier's  liability  Act  ^isws  1811, 
c.  239),  followisg  Bubb,  Adm'x,  v.  Railway  Co., 
89  Kan.  SOS.  ISl  Pac  675. 

[Ed.  Note.— For  other  cases,  see  Mastir  and 
Servant,  Dec.  Dig.  «s»3E>l.] 
S.  Masteb  and  Sebvant  «»270(11,  12)— Ihjv- 

aixs  TO  SflBVANi— AciiONS— Apmisbibilitt 

or  EVIDENCB. 

Where  a  workman  in  a  car  repair  shop  sus* 
tained  injuries  to  bis  hand  which  came  in  con- 
tact with  an  unguarded  circular  saw,  it  was  not 
error  to  exclude  evidence  that  the  sawing  ma- 
chine bad  been  examined  and  found  without 
fault  by  the  state  factory  Inwector;  nor  was 
It  material  error  to  exclude  testimony  that  oth- 
er saws  were  similarly  oi)erated  in  the  commu- 
nity without  safeguards. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  U  KU,  O^;  Dec  Dig.  Va* 
270(11, 12).] 

4.  APPIAE.  AND  EbBOB  «=9l005(l)— BBTZBW— 

Questions  of  Fact— Vbbdict. 
Ordinarily  a  jury's  finding  that  it  Is  prac- 
tical to  attach  a  saf^nard  to  a  piece  of  danger- 
ous machinery,  when  such  finding  is  approvu  by 
the  trial  court,  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  i|  8860-3876,  8048;  Dea  EHg. 
«=!>100B(1).] 

5.  Masteb  and  Sebvant  *»205(4)— Injueiks 
TO  Sebvant— Actions— iNSiaucTioNS. 

The  court's  InatructionB  to  the  jury  that  the 
plaintiff  was  not  required  to  prove  that  it  waa 
practical  to  attach  a  safeguaro  to  the  machinery 
which  injured  him,  and  that  the  burden  to  prove 
Its  impracticability  rested  on  the  owner  of  the 
machine  were  proper  and  in  conformity  to  the 
proviaioQs  of  the  Factory  Act  and  the  doctrine 
announced  in  Caspar  v.  Lewin,  82  Kan.  604, 
109  Pac  657,  49  L.  R.  A  (N.  S.)  526. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  95  880,  899;  Dea  Dig.  «=s> 
266(4).] 

6.  DaUAOES  «»182(8)— ElXCKSSIVK  Dauaobb— 
Pesbosal  Injubies. 

A  judgment  for  f8,000  as  damages  to  plain- 
tiff's hand  discussed,  and  Aeld  to  be  •zcea8iv& 
PlaintifC  gjven  option  of  a  judgment  for  $5,000 
or  a  new  trial. 

[Ed,  Note.— For  other  cases,  see  Damages, 
Cent  Dig,  {  379;  Dec.  Dig.  «=5l32(8).] 

Appeal  from   District  Court,  Sedgwick 

County. 

Action  by  Charles  E.  Truman  against  the 
Kansas  City,  Mexico  &  Orient  Railroad  Com- 
pany, From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Modified  and  affirmed,  on 
conditioa 

Jno.  A  Eatw,  Dudley  W.  Baton,  and  ^den 

3.  Eaton,  all  of  Kansas  City,  Mo,,  and 
Holmes,  Tankey  A  H<Anie8,  of  Wlohite,  fin 
appellant  QeoTgi  W.  Adams  and  3obn  W. 
Adams,  both  of  Wichita,  for  appellee. 
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DAWSON,  J.  The  plalntlffl  obtained  a 
Judgment  for  $8,000  as  damageg  for  Injuries 
to  his  right  hand  vUIe  operatlDK  a  drcnlar 
saw  In  the  car  repair  shop  of  the  defendant 
at  Wichita.  The  saw,  which  was  SO  Inches 
In  diameter,  revolved  up<m  an  adjustible 
steel  table,  projecting  a  few  Inches  above  the 
table  top  and  a  considerably  larger  part  of 
ibe  saw,  8<Hne  22  Incbee  of  It,  revolved  be- 
neath the  table.  The  machine  had  a  device 
for  feeding  boards  and  timbers  into  the  saw. 
and  the  «peed  of  this  feeding  deviee  was 
regulated  by  a  systun  of  cone  pulleys,  one- 
half  of  which  were  atta<Aied  to  the  machine 
bdow  Oie  table  top  and  abont  10  inches  dis- 
tant from  the  saw.  To  change  ttie  speed  ot 
the  feeding  device  It  was  necessary  to  reach 
nnder  the  table  and  shift  a  belt  from  one 
cone  pulley  to  another  by  hand.  There  was 
no  mechanical  belt  Alfter  or  other  contrir- 
ance  tot  shifting  the  pidl^  belt,  and  tb^ 
space  under  the  table  between  the  cone  pul- 
leys and  the  saw  was  open  and  unguarded. 
It  was  also  in  evidence,  and  in  conformity  to 
an  elementary  principle  of  mechanics,  that 
It  is  inconvenient  and  difficult  to  shift  the 
belt  of  a  system  of  cone  pulleys  except  when 
the  mainline  Is  running. 

As  to  the  manner  and  extent  of  his  In- 
juries the  plaintur  testified: 

"One  of  the  boys  brought  in  a  board  and 
wanted  It  ripped;  and  I  started  the  sew  and  aft- 
er I  got  It  started  the  belt  underneath  the  ma- 
cbine  wouldn't  pull  the  feed  to  feed  it  and  it 
was  dangerouB  to  feed  it  without  the  feed  run- 
ning. We  used  to  pat  on  rosin  on  the  belt  to 
make  It  pull  the  feed,  and  the  master  mechaoic 
cut  us  out  on  the  roBin;  then  we  put  on  what 
was  called  belt  dressing.  It  is  in  sUcha  about  9 
Idebea  long  and  about  1^  through.  You  take 
that  in  your  hand  and  bold  it  on  the  bdt  which 
is  underneath  the  aaw  and  runs  from  the  main 
shaft  where  the  saw  was  applied  down  to  anoth- 
er Shaft  below  that.  It  has  three  different  feeds 
on  it,  and  on  these  feeds  there  is  a  high  speed, 
middle  speed,  and  low  speed.  You  have  to  put 
this  bdt  on  there  by  your  hands;  there  is  no 
belt  shifter  fixed  to  shift  that.  You  have  got 
to  shift  It  when  it  is  in  operation  with  your 
hands.  •  •  •  The  only  way  you  have,  yon 
have  got  to  go  around  and  get  bdiind  the  ma* 
chine  and  get  down  in  there  to  shift  this  belt. 
So  I  applied  this  dressing  to  it  In  applying  the 
drewlng  it  jumped  from  this  one,  the  middle 
one,  down  to  the  low  speed  again,  and  throw- 
ed  my  hand  over  like  tnat  and  cat  these  two 
fingers  off  and  injured  this  one  until  It  Isn't 
any  good.  At  times  I  can't  use  it  In  my  trade 
I  can't  use  a  hammer  or  a  saw,  and  the  Qeahy 
part  of  my  hand  hurts  and  it  swells  up  here  on 
the  knuekie  €tt  the  other  one;  my  finger  is  belp- 
lem,  so  all  I  have  is  one  finger  and  the  thumb. 
There  Is  a  continual  hurt  all  the  time,  even  at 
nights.  It  Is  my  right  hand.  •  •  •  Up  to 
the  time  ttF  my  injury  I  was  able  to  use  tools. 
I  was  drawing  wages  of  $2.21  a  day.  I  have 
never  done  any  housework  to  amount  to  any- 
thing. My  occupation  Is  car  man,  car  carpenter. 
I  had  steady  employment  with  the  Orient  at 
that  time.  My  health  was  good.  My  nervous 
sjstem  was  in  good  condition.  I  was  stout 
pnyilcally  and  had  no  physical  infirmities  and 
was  able  to  put  in  a  full  day's  woik  and  earn 
a  steady  salary.  These  two  muera  are  off  right 
at  the  fingers  of  my  hand;  they  are  the  two 
■mall  fingers  on  the  right  hand.  Tbe  other 
fingcor  Is  affected;  thkt  is,  you  see  it  Is  impoe- 


sible  to  straighten  It  any  more  than  Just  like 
that;  and  If  I  just  bump  it  or  shake  it  a  little 
it  is  helpless.  I  can  straighten  it  out  like  that 
It  Is  affected  right  in  the  joint  It  was  cut 
where  the  scar  la— cut  dear  to  the  bone.  It 
was  stiff  for  about  two  months  and  a  half.  I 
am  able  to  just  ordinarily  use  it  I  can  close  it 
about  half.  I  can't  catch  around  anything  with 
it  There  Is  no  strength  in  the  second  finger; 
it  is  weak,  helpless.  I  have  practically  only  one 
finger  on  that  hand.  I  haven't  tot  the  strength 
in  the  arm  that  I  had  before.  I  have  worked 
part  of  the  time  since  the  accident  I  am  now 
working  for  the  Missouri  Pacific,  drawing  $1.00 
a  day.  trucking  freight  If  I  go  to  lift  anything 
I  just  get  ray  arm  under  it  because  I  can't  lift 
anything  with  this  because  I  ain't  got  strength 
enough.  I  made  an  effort  to  see  if  I  could  get 
better  wages,  but  I  couldn't** 

Certain  qtedal  qnestionfl  were  answered  by 
tbe  jury: 

"(3)  State  what  was  tiie  direct  and  proximate 
cause  of  plaintiff's  injaries.  Ans.  By  his  hand 
coming  in  contact  with  an  unguarded  saw." 

Was  it  practicable  to  sueguard  said  saw 
in  Question  at  the  pcdnt  where  niainriff  was 
Jored?   Ans.  Yes.' 

"(8)  Could  plaintiff  have  shifted  the  belt  run- 
ning on  tbe  two  cone  pulleys  underneath  the 
table  while  tbe  machine  was  stopped?  Ans. 
No." 

[1]  DefeDdanfs  t^lef  grounds  of  appeal 
and  errors  assigned  will  be  noted  In  order. 
It  was  not  error  to  overrule  defendant's  de-, 
murrer  to  the  evidence,  nor  was  there  any  ma- 
terial variance  between  the  pleading  and  tbe 
proot  Civ.  Code,  S  134  (Gen.  St.  1»00,  | 
B727).  It  Is  true  that  one  of  the  grounds  of 
plaintiffs  first  cause  of  action  was  tbe  de- 
fendant's failure  to  fumish  some  suitable 
device  for  shifting  the  belt,  and  this  allega- 
tion was  not  sustained  by  the  evidence  and 
was  resolved  for  defendant  by  the  jury's  spe- 
cial findings.  But  the  first  cause  of  action 
also  alleged : 

"That  defendant  was  negligent  in  failing  to 
have  said  circular  saw  and  each  and  every  part 
thereof  properly  and  safely  guarded  so  that  the 
said  plaintiff  in  working  in  and  about  the  same 
and  operating  said  saw  could  not  come  In  con- 
tact with  said  saw  and  be  injured  thereby." 

The  evidence  was  sufficient  to  support  that 
allegation,  and  the  jury  so  found.  The  other 
alleged  negligence  may  be  treated  as  snper- 
fiuous  and  immaterial.  It  did  not  prejudice 
the  defendant. 

[2]  No  purpose  would  be  served  hy  review- 
ing again  the  question  whether  a  railroad 
company  which  employs  many  workmen  in 
Its  car  ahops  is  amenable  to  the  Factory 
Art  of  1903.  That  has  already  been  fully 
determined.  Bubb,  Adm'x,  v.  Railway  Co., 
89  Kan.  303,  ISl  Pac.  67S;  Slater  v.  Railway 
Oa,  81  Kan.  226,  187  Pac  943.  Of  course, 
a  railroad  company.  In  Its  transportation 
business,  Is  likewise  governed  by  the  Com- 
mon Garrier'a  Liability  Act  of  KKtl  (duy>- 
tet  288),  and  by  a  good  many  other  acts  as 
welL  But  the  car  mpair  abop  of  a  railroad 
is  a  ftctory,  and  In  the  operation  of  it  the 
railroad  company  is  as  much  boond  by  the 
Factory  Act  (section  7)  as  It  would  be  If  that 
were  its  imly  corporate  business  and  it  were 
not  engaged  In  the  ttangportatlon  business 
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at  all.  Many  modern  railroads  maintain  ho- 
tels tat  tbe  oonrenlenoe  of  tb^  patrons;  but 
It  wonld  hardly  be  contended  that  in  the  con- 
duct of  their  hotela  they  are  not  amenable 
to  the  laws  pertaining  to  hotels  and  Innkeep- 
ers for  the  safety  of  gneetB.  The  evidence 
and  Jury'a  flndlng  dispose  of  the  contention 
that  no  violation  of  the  Factory  Act  was 
proven. 

"All  •  •  •  saws  •  •  •  osed  in  a  manu- 
faetnriug  estaUlshment  iball,  where  practicable, 
be  proper^  and  safely  yarded,  for  the  purpose 
of  preventing  or  avoiding  tbe  death  of  or  fn- 
jnry  to  the  persons  employed  or  laboring  in  anj 
■ach  establishment."  Factory  Act  (Laws  1906, 
a  86^  S  4;  Gen.  Stat         1  4679. 

[S]  OtnnpUUnt  la  made  Uiat  the  trial  court 
■bat  out  evidence  proffered  hj  defendant  that 
tbe  Btate  factory  Ini^ector  bad  visited  the 
defendant's  shops  shortly  be^re  plalntiirs 
accident,  and  that  he  had  Inspected  the  ma- 
chine and  made  no  objection  to  it;  and  that 
the  other  planing  mills  and  sawmlUs  oalag 
circular  saws  in  Wli^ta  did  not  guard  the 
saw  blades  beneath  the  tables  on  which  they 
were  operated.  Testimony  to  that  effect  was 
ezdnded.  and  properly  so.  The  plaintiff's 
ri^t  to  recover  In  no  way  depended  upon 
what  the  factory  loapector's  opinlffli  was 
touching  the  defendant's  compliance  with  its 
duty  to  guard  or  screen  all  dangerous  ma- 
ditnery,  where  practicable,  tar  the  safety  ot 
Us  workm^  We  hardly  think  it  important 
as  affecting  this  lawsuit  that  other  circular 
saws  in  other  Wlcbita  factories  were  un* 
screened  and  nnguarded,  although  it  to  to  be 
hoped  that  plaintiff's  acddent — not  to  men- 
tion the  damages  assessed  against  this  de- 
fendant—has prompted  a  reformation  In  that 
respect 

[4, 1]  Certain  Instructions  of  the  trial  court 
are  criticised.  The  coart  told  tbe  Jury,  in 
substance,  that  the  Factory  Act  had  duuiged 
the  old  mles  of  evidence  as  to  the  burden 
of  proof,  and  that  it  was  unnecessary  for 
plaintiff  to  prove  in  the  first  Instance  that 
it  was  practical  to  place  a  safeguard  about 
the  saw,  and  that  it  was  for  the  defendant  to 
prove  that  such  safeguard  was  impractical. 
These  Instructions  are  in  harmony  with  what 
this  court  said  In  Caspar  v.  Lewtn,  82  Ean. 
404,  109  Pac.  657,  49  L.  R.  A.  (N.  S.)  626 : 

"Under  the  statute  the  plaintiff  was  not  re- 
onired  to  go  further  and  offer  proof  in  the  first 
Instance  that  it  was  practicable  to  guard  the 
shafting.  The  Legislature  was  evidently  moved 
by  tbe  fact  that  very  often  an  iojnred  employ^ 
la  not  competent  to  demoDStrate  the  practicabU- 
ity  of  providing  safeguardsi  and  may  not  be  able 
to  command  the  expert  evidence  neeessarv  to  do 
so.  The  accident  may  have  wret^ed  tbe  ma- 
chine, or  the  factory  owner  may  remove  It  ot 
deny  him  acceaa  to  it.  When  the  employ^  is  kill- 
ed, or  wltnesaea  are  killed,  the  way  to  recovecy 
Is  still  further  embarrassed.  On  the  other  band, 
tte  factory  owner  always  possesses  tbe  ability 
to  show  that  adiJltiona  in  the  direction  of  safety 
would  destroy  the  efficiency  of  the  appliance 
causing  the  injury,  or  would  otherwise  be  im- 
practicable." 82  Kan.  61tS,  686,  109  Pac  068 
<49  L.  B.  A  [N.  S.]  S28). 


Oouna^l  for  defendant  urge  us  to  qualU^ 
tbe  doctrine  thus  quoted.  This  we  cannot  do. 
Moreover,  In  this  case,  daborate  photographs 
of  the  macihine  whldb  injured  the  plaintiff 
have  been  submitted  to  us,  and  from  an  In- 
iQtectlon  <a  them  we  could  hardly  have  more 
hesitancy  than  fid  the  Jury  In  finding  that 
It  was  altogether  practical  to  place  a  screen 
or  other  saf^uard  between  the  cone  pulleys 
and  tbe  saw  which  injured  the  plaintUT. 

Other  errotB  assigned  have  been  considered, 
but  none  of  them  are  of  suffident  consequence 
for  any  comment  nor  to  affect  the  result  of 
this  review. 

[I]  We  come  now  to  tbe  only  question 
which  presents  any  difficulty  In  this  case.  It 
is  urged  that  the  verdict  and  Judgment  for 
$8,000  for  the  Injuries  to  plalntUTs  hand  are 
excessive.  We  are  constrained  to  bold  that 
this  contention  is  merltmlous.  While  ft  is 
true  that  no  amount  of  monetary  award  will 
adequately  compensate  a  person  for  a  perma- 
nent physical  injury  to  his  body  or  any  of 
Its  members,  yet  In  this  woAaday  world 
where  such  accidents  do  happen,  it  is  the  only 
reparation  possible ;  and  the  law,  the  courts, 
and  the  puUlc  have  striven  td  find  a  fair 
and  approximate  monetary  measure  for  hu- 
man injuries,  basing  their  estimates  partly 
upon  many  prior  similar  awards,  partly  and 
perhaps  imjustly  upon  tbe  financial  ablltty 
of  the  party  against  wb«n  tbe  award  Is  as- 
sessed, partly  upon  the  loss  of  time  and 
earning  power  occasioned  to  tbe  injured  par- 
ty. It  would  be  impossible  to  recount  all  the 
factors  which  enter  Into  the  common  and 
general  notions  of  what  la  fair  and  Just 
as  a  basis  to  measure  the  damages  for  per- 
sonal injuries.  There  can  be  no  absolute 
standard  to  measure  such  damages,  and  a 
wide  latitude  of  discretion  Is  necessarily  left 
to  the  good  sense  and  discretion  of  the  Jury 
which  fixes  the  award.  The  most  courageous 
and  practical  attempts  to  measure  damages 
for  personal  Injuries  are  tbe  Workmen's  Com- 
pensation Acts.  These  acta  originated  In 
Germany  and  Great  Britain,  and  In  modified 
adaptations  to  local  conditions  have  been  en- 
acted in  this  country  and  In  many  of  the 
states.  Our  own  act  (Laws  1911,  c.  218,  and 
Laws  1913;  c.  216),  wbldi  provides  a  system 
and  measure  of  monetary  awards  to  be  paid 
by  employers  for  Injuries  sustained  by  their 
workmen,  la  based  chiefly  upon  the  theory 
that  these  sums  will  be  paid  without  cavil, 
lawsuit,  or  other  expense  to  the  Injured  work- 
men. Naturally  tbe  awards  should  be  higher 
where  their  payment  Is  uncertain,  or  where 
contested  or  delayed.  If  the  plaintiff  and  bis 
employer,  the  defendant  railroad  company, 
had  elected  to  come  under  the  Kansas  Work- 
men's Compensation  Act  the  award  could  not 
have  been  in  excess  of  60  per  cent  of  his 
preceding  average  weekly  wages  for  8  years. 
This  would  not  amount  to  more  than 
60224.  Of  course,  tbe  compensatim  act  is  In 
no  way  controlling  in  this  case,  but  the  lllus- 
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tratlon  drawn  from  Its  provisions  gives  some 
llgbt  on  defendant's  grievance.  Counsel  for 
plalntUI  would  justify  tbe  amount  of  the 
Judgment  by  computing  the  life  expectancy  of 
the  plaintiff,  a  healthy  man,  aged  37  years 
when  he  was  Injured,  at  30  years,  which 
would  be  9,390  working  days,  at  64  cents  per 
day,  which  1b  the  difference  between  his 
present  dally  earnings  and  those  before  his 
Injuries.  This  would  amount  to  $6,009.60. 
The  same  computation,  taking  a  25  years'  ex- 
pectancy, would  produce  $5,009.60.  One  dif- 
ficulty with  such  basis,  however,  is  the  ques- 
tionable assumption  that  plaintiff's  earning 
capacity  would  continue  throughout  his  entire 
life  expectancy  the  same  as  in  the  health 
and  vigor  of  his  prime.  That  could  not  be. 
Space  and  time  will  not  permit  us  to  extend 
this  discussion. 

It  la  with  much  reluctance  that  we  disturb 
the  amount  of  the  Judgment,  but  after  mak- 
ing every  fair  allowance  for  difference  of 
opinion  we  are  impelled  to  hold  that  the 
award  Is  at  least  $3,000  too  much ;  and  the 
case  will  be  remanded  to  the  district  court, 
with  instructions  to  give  the  plaintiff  the 
option  of  a  modified  Judgment  fixlDg  his  dam- 
agSB  at  $6,000,  with  the  alternative  that  a 
new  trial  he  granted.  All  the  Justices  con- 
curring. 


ROBERTS  V.  MISSOURI,  K.  &  T.  RT.  CO. 
■  (No.  19640.) 
(Supreme  Court  of  Kansas.    Oct.  7,  1916. 
Rehearing  Denied  ^ov.  10,  1916.) 

(BpUahut  by  the  Oovrt.) 
NEaUQBNOC  «3»142— yiaDioT— Bpeoxal  FnvD- 

ZKGS— OPKRATION  AKD  EFnEOT. 
Where  a  recovery  is  sought  by  reason  of  sev- 
eral negligent  acta  of  the  dnendant  and  the  jury 
in  answer  to  a  spedol  qnestion  SndB  that  the 
negligence  upon  which  they  luue  their  verdict  is 
a  certain  giiuKle  act  of  the  defendant^  the  finding, 
in  effect,  acqoits  the  defendant  of  every  charge 
of  negligence  alleged  In  the  {wtltion  or  mentioned 
in  the  evidence,  except  the  one  specifically  desig- 
nated in  the  finding. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §{  400r403;  Dec.  Dig.  «=»142.] 

Appeal  from  District  Court,  Labette  Cotmty. 

Action  by  J.  M.  Roberts  against  the  Mis- 
souri, Kansas  &  Texas  Railway  0(nnpany. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

John  Madden  and  C.  EL  Cooi>er,  both  of 
Parsons,  for  appellant  W.  W.  Brown,  James 
W.  Reld,  and  B.  U  Burton,  ell  of  Parsons,  for 
appellee. 

JOHNSTON,  C  J.  This  la  a  suit  to  recov- 
er for  personal  Injuries  austalned  J.  M. 
Roberts  while  working  In  one  of  the  shops 
of  the  Mtasonrl,  Kansas  it  Texas  Railway 
Company. 

In  fltttng  or  rbUIng  tlw  ll«fl  ot  boUen  an 
air  motor  is  used.   One  of  the  motors  used 


by  the  defendant  was  attached  by  c3ialns  to  a 
piece  of  pipe  or  flue  which  was  placed  about 
7  feet  high  on  ladders  or  horses  near  the 
boiler  on  wtiicb  the  plaintiff  was  working. 
It  was  attached  so  as  to  give  the  motor  some 
play,  and  that  it  might  be  moved  back  and 
forth  from  flue  to  flue  as  the  occasion  re- 
quired. To  enable  the  workman  to  handle 
the  motor  a  platform  was  made  about  2% 
feet  above  the  floor  of  planks,  supported  on 
wooden  horses.  While  the  plaintiff  was 
standing  on  this  platform  operating  the  mo- 
tor, the  fine  or  crossbar  from  which  the 
motor  was  suspended  broke,  the  motor  fell 
on  the  platform,  and  the  plaintiff  was  thrown 
astride  of  one  of  the  wooden  horses  and  in- 
jured. In  his  petition  be  alleged  that  he  was 
inexperienced  in  such  work,  and  that  the  de- 
fendant knowing  of  his  Inexperience,  was 
negligent  in  failing  to  Instruct  him  and  to 
provide  for  his  safety.  He  charged,  too, 
that  the  defendant  was  negligent  In  falling 
to  furnish  proper  chains  and  appliances  for 
attaching  the  motor  to  the  crossbar  or  flue. 
It  was  also  charged  that  the  defendant  Di- 
ligently provided  a  defective  flue  for  the  sup- 
port of  the  motor,  in  that  the  flue  had  be- 
come crystallized  and  weak,  that  the  de- 
fendant knew,  or  should  have  known,  of  Its 
condition,  and  was  therefore  responsible  for 
the  break  and  the  resulting  injury.  On  the 
trial  the  jury  returned  a  general  verdict  In 
favor  of  the  plaintiff,  but  In  answer  to  spe- 
cial questions  stated  that  they  baaed  the  ver-  - 
diet  alone  upon  the  negligence  of  the  de- 
fendant in  providing  a  defective  flue  As 
to  the  defect  in  the  flue  the  jury  found  it 
was  latent,  and  that  it  was  due  to  crys- 
tallization of  the  metal,  which  could  not 
be  discovered  by  an  ordinary  inspection. 
On  these  findings  the  trial  court  rightly 
set  aside  the  general  verdict  and  gave  judg- 
ment for  the  defendant.  It  appears  to  be 
conceded  that  as  the  case  stands  the  de- 
fendant cannot  be  held  liable  because  of  the 
defect  in  the  Sue  Or  crossbar.  It  is  contend- 
ed, however,  that  as  oUier  grounds  of  negli- 
gence were  alleged  by  the  plaintiff  and  a 
general  verdict  was  returned  in  his  favor, 
we  should  presnme  that  these  wen  «BtabUjdi< 
ed  and  furnish  a  basta  for  t2ie  verdict  The 
contrary  of  tbla  omtentlon  is  the  role.  Su^ 
a  finding,  in  effect,  acquits  the  deflendaBt  of 
every  duirge  of  negligence  stated  In  the  peti- 
tion or  mentioned  In  the  evidence  except  the 
one  specifically  designated  In  the  finding.  Sug- 
ar Co.  v.  Riley,  00  Kan.  401,  81  Pac.  1090;  34 
Am,  St  Rep.  128;  Hayden  t.  Railway  Co., 
87  Kan.  438,  124  Pac.  160;  Tecza  v.  Sulz- 
berger it  Sons  Co..  92  Km.  97, 140  Faa  106; 
Adams  v.  Railway  Co.,  03  Kan.  476,  144  Pac 
900. 

It  la  aald  that  a  Judgment  against  the 
platntUf  should  not  have  beat  i^veo,  because 
the  q>edal  findings  did  not  cover  all  the 
facts  in  the  case.   The  findings  made  were 
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baaed  <m  nlUmate  and  controlling  facts 
whl(^  neceaaaiilr  overthrew  the  general  rer- 
^ct  The  ooly  basis  for  the  rerdlct  or  for  a 
recovery  by  the  plaintiff  Is  tluit  the  Injury 
suffered  by  the  plaintiff  was  the  result  of  the 
defendant's  negligence.  Since  the  findings  of 
the  Jury  absolved  the  d^endant  from  the 
charge  of  negligence  or  of  responsibility  for 
the  plaintiff's  Injury,  they  necessarily  compel 
a  Judgmwt  in  Its  favor. 

It  would  be  Idle  to  cfinslder  the  minor  Is- 
mtt  in  the  case  as  Qie  findings  made  pre- 
•clnde  a  recovery  against  the  defendant  for 
the  Injury.  It  is  said  that  the  evidence  did 
not  Justify  the  findings  ma^e,  but  the  suffl- 
ciency  of  the  evidence  was  not  raised  by  the 
plaintiff  before  the  trial  court,  and  la  not 
available  on  this  appeaL 

Ttie  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


STATE  V.  BAUMAN.    (No.  20376.) 

<Saprenie  Court  of  Kansas.    Oct.  7.  1016. 
Bebearing  Denied  Nov.  10,  lOlftj 

(Svllahtu  Iv  the  Court,) 
^Tbdoital  Law  ^1167(1)— HAWfUsa  Bbbob 

— In  FOSMATION— REQDTBlTEa. 

The  amended  information  while  omitting  the 
■expression  "without  the  assent  of  his  employer" 
(first  part  of  sectioD  88  of  the  Crimes  Act  [Gen- 
eral Statutes  of  1909.  S  2578]),  also  the  words 
"unlawfully,  felonionsly  and  willfully,"  charged 
that  the  defendant,  being  the  agent,  employe, 
^erk,  and  servant  of  O.,  and  "after  having  re- 
eeived  the  said'  sum  of  $47.56  as  such  agent, 
employ^  and  servant  of  the  said  *  *  *  and 
did  then  and  there  make  away  with,  secrtite,  em- 
beazle  and  convert  to  his  own  use  the  said  sum 
-of  S47.59, 10  eomiag  into  his  possession  as  afore- 
juia;  contrary  to  the  form  of  the  statutes. 
•  •  • "  He  defendant  was  convicted  of  a 
misdemeanor  only.  Held,  that  in  view  of  the 
natural  meaning  of  the  language  used  the  de< 
fendant  was  not  materially  prejudiced  by  the 
omissions  complained  of. 

[EkL  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  9  8101;  Dec.  Dig.  ®=5ll67(l).] 

Johnston,  0.  J.,  and  Porter,  J.,  disseating. 

Appeal  from  District  Court,  Shawnee 
-County. 

Henry  Qauman  was  cmvlcted  of  embeiale- 
ment,  and  appeals.  Affirmed. 

Hazen  &  Page,  of  Topeka,  lor  appellant 
S.  M.  Brewster,  Atty.  Oen;,  and  W.  B.  Atchl- 
-aon  and  Bobt.  D.  Gazrar,  both  of  Topefca,  for 
Ow  Statfc 

WBST,  J.  'The  defendant  was  charged 
with  embeszllng  mna  araoaiMlng  to  $47.56. 
And  was  convicted  of  embezaling  an  amount 
leu  than  9S0.  A  motion  to  quash  was  over- 
ruled.  A  motion  to  elect  between  the  first 
and  last  parts  of  sectlcm  88  of  the  Grimes  Act 
(Oen.  Stat  ISQO^  |  2678)  waa  mstalned.  the 
state  Btanding  upon  the  first  part  ol  suqh  sec- 
tion. Tiw  Information  waB  then  amended 
and  re  filed,  certain  parts  thereof  being  order- 
<«d  striken  ont  by  the  court  Another  motion 


to  quash  was  overruled,  likewise  a  motion 
to  discharge  the  defendant  A  motion  to 
direct  a  verdict  of  acquittal  and  another  to 
arrest  the  Judgment  were  likewise  denied. 

Hxe  p<dntB  presented  by  the  a^eal  are 
that  the  inforinatlon  thna  affected  omitted 
the  words  "unlawfully,  feloniously,  and  will- 
fully," and  the  expression  "without  the  as- 
sent of  his  employer,"  or  Its  equivalent  It 
is  conceded  by  the  state  that  the  first  ex- 
pression was  Inadvertently  ordered  out  and 
it  is  claimed  that  the  omission  of  the  allega- 
tion that  the  embezzlement  was  without  the 
permission  of  the  defendant's  employer  was 
rendered  harmless  by  other  language  remain- 
ing In  the  charge,  and  It  Is  suggested  that  the 
defeodant  having  induced  the  oourt  to  strike 
certain  language  from  the  Information  should 
not  be  heard  to  take  advantage  of  the  re- 
mainder thereof  as  insufficient.  It  is  further 
suggested  that  nothing  wtia  really  stricken 
from  the  lnft>rmatlou,  but  certain  words  In- 
dicated by  pencil  marks  were  merely  order- 
ed to  be  stricken  out  and  that  at  any  rate 
no  serious  harm  was  done  In  view  of  the 
minor  offense  of  which  the  defendant  was 
convicted. 

It  is  to  be  regretted  that  any  criminal  case 
should  be  tried  upon  an  Information  bearing 
the  facial  appearance  of  the  disfigured  orig- 
inal which  is  brought  up  for  our  examina- 
tion. It  Is  so  difficult  to  see  how  the  crime 
of  embezzlement  can  be  committed  without 
being  unlawful  and  willful,  and  If  Involving 
more  than  $20  also  felonlons.  that  we  do  not 
deem  the  omission  of  these  adjectives  either 
fatal  or  seriously  material  under  the  drcum- 
Btanoes  now  presented.  . 

The  other  matter  is  not  so  easy.  Section 
88,  c  81.  of  the  General  Statutes  of  1909 
makes  It  an  essential  ingredient  of  the  crime 
that  the  embezzlement  or  the  conversion  to 
the  use  of  the  agent  clerk,  or  employ^  must 
be  "without  the  assent  of  his  employer,"  and 
while  it  might  seem  anomalous,  if  not  ab- 
surd, to  suggest  that  such  a  thing  as  em- 
bezzlement with  the  consent  of  the  employer 
could  be  possible,'  still  the  Legislature  has 
so  worded  this  section  that  It  was  said  in 
State  V.  Yelter,  64  Kan.  277,  283.  38  Pac.  320: 

"The  defendant  can  be  held  criminally  liable 
only  for  the  money  or  property  of  the  firm  which 
he  embexsled  or  converted  to  his  own  ub9  witii- 
out  the  assent  of  the  firm^"  Page  288  of  64 
Kan.,  page  322  of  38  Pac. 

While  strictly  speaking  embezzlement  na- 
tives the  idea  of  consoat.  this  la  because  the 
very  word  Impliee  and  Includes  a  wrong  or 
fraud  against  title  owner  of  the  fund.  But 
to  take,  make  way  with,  secrete,  or  convert 
to  his  own  use  money  In  his  lutnds  would 
not  neoeesarily  render  an  agent  criminally 
liable  unless  the  assent  of  the  owner  were 
wanting.  And  when  to  these  statutory  terms 
Is  added  the  other  of  "embezzled"  then  the 
entire  charge  of  necessity  implies  a  lack  of  as* 
sent    State  t.  Combs,  47  Kan.  136,  139,  27 
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Pac.  818 ;  State  t.  PatCerson,  66  Kan.  447, 
449,  71  Pac.  860. 

The  nile  tbat  the  lansnage  of  the  statute 
BDbstantlally  followed  la  aafflctent  In  an  In- 
fonnatiion  Is  too  familiar  to  reQnlre  citations. 

Hie  defendant  was  convicted  of  a  misde- 
meanor only,  and  the  majority  of  the  court 
hold  that  he  was  not  materially  pr^adlced  by 
the  omission  of  Qie  exsmss  allegation  that 
his  acts  were  ^thout  tlie  assent  of  his  em- 
ployer, as  the  lansuage  used  bears  sub- 
stantially the  same  slgrdflcaace. 

The  Judgment  is  therefore  affirmed. 

BimOB.  UASON,  MABBHALU  and  DAW- 
SON. JJ.,  cottcaiTlng.  JOHNSTON,  C  J.,  and 
POHTEIR,  J.,  dissenting. 


BIG  POtJK  IMPLEMENT  CO.  (TOWNLEY 
METAL  HARDWARE  00.  et  aL,  Interven- 
en)  T.  EETSBR  et  aL  (SIEMBBS  et  aL,  In- 
terreneta).   (No.  198S&) 

(Supreme  Gonrt  of  Eausas.    Nor.  11,  1916. 
Rehearing  Denied  Dee.  19,  1916.) 

(Svttabma  hp  Court.) 

1.  Pabtnebsbip  <5=>243— Death  or  Pabtns^ 
Settlement. 

While  death  works  a  diaaolutiOD  of  a  part- 
nership, the  community  ot  interest  subsists  for 
some  purposes  long  enough  to  enable  the  surviv- 
ors to  wind  op  and  settle  the  affairs  of  the  part- 
nership. 

Note.— EVw  other  eases,  see  Partoenhip, 
Cent  Dig.  Si  009,  010.  61^US:  Dec.  Dig.  «s> 
248*] 

2.  PABTiraBSHip  ^=924H8>— Death  ot  Pabt- 

N»— Administbation  of  Estate. 
A  surviving  partner  who  undertakes  to  wind 
up  the  business  of  the  Brm  is  required  to  do  so 
within  a  reasonable  time  and  In  the  way  most 
advantsgeous  to  those  Interested  In  the  estate, 
and,  after  paying  the  debts  and  the  expenses  of 
dosing  the  business,  to  distribute  the  assets 
among  the  surviving  partners  and  the  represen- 
tative of  the  deceased  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  |  815;  Dec.  Dig.  «=»24e(S).] 

8.  PABmBBSHiP  «s»244— Death  or  Pabtneb— 
Aduinistbation  or  Estate. 
The  sorviTing  partner  is  vested  with  some 
discretion  as  to  the  manner  of  winding  up  the 
business  and  die  time  to  be  taken  for  tiiat  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  S  611;  Dec.  Dig.  «=s>244.1 

4.  PABTNEBBmp  «=248— DEATH  OF  PABTNEE— 

Administbatiow  of  Estate. 
A  sale  of  the  goods  and  assets  of  the  part- 
neri^p  may  be  made  in  bulk  or  in  the  usual 
course  of  trade,  whichever  may  be  the  most  ad- 
vantageous to  the  interested  parties,  and  if  sold 
at  retail  some  goods  may  be  added  to  tbe  stock 
in  order  to  make  it  more  salable  and  to  facili- 
tate the  advantageous  disposition  of  the  whole: 
and  when  tikis  is  done  in  good  faith  tbe  estate 
will  be  liable  for  the  goods  purchased  as  well  as 
the  expenses  of  winding  up  the  business. 

[Ed.  Note,— For  other  cases,  see  Partnerahip, 
Cent.  Dig.  {  649;  Dec  Dig.  ^248.] 
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5.  PABTIfESSHIF  ^2B0(1)  —  DSAtn  OF  PABT^ 
NEB— AdUINISTBATION  OF  ESTATE. 

When  the  business  is  conttaued  by  the  snr- 
vlvtog  partner  longer  than  is  necesau^  with  the 
consent  of  the  interested  parties,  Indndiog  the 
representatiTe  of  the  deceased  partner,  creditors 
who  eoDtribated  to  the  stock  and  assets  of  the 
estate  are  oatitled  to  payment  of  their  claims  in 
preference  to  any  of  the  surviving  partners  or 
the  representative  of  the  deceased  partner. 

[Ed.  Note.— For  other  eases,  see  Partnership. 
Cent.  Dig.  H  662,  660-6^7661;  Dee.  Dig.  4B» 
256(1).]  ^ 

Appeal  from  District  Court,  Clay  County. 

Acdon  by  the  Big  Floor  Implonent  Cm- 
pony  i^alnst  Maggie  K^raer  and  others,  In 
which  O.  A.  Siemers  and  others  intermied. 
From  a  judgment  for  plalntifF  and  intervmi- 
era.  the  Townley  Metal  HardvaiFe  Company 
and  others,  defendants  and  interreners  6.  A. 
Stemers  and  others  appeaL  Modified  and  af- 
firmed. 

F.  L.  WlUlams,  J.  L.  Hogln,  0.  Vincent 
Jones,  R.  C  Miller,  and  F.  B.  Dawes,  all 
of  Clay  Center,  for  appellants.  Pulslfer  & 
Hunt,  of  Concordia,  and  Hy.  W.  Stackpole 
and  W.  T.  Rocbe,  both  of  C!lay  Center,  for 
appelleea. 

JOHNSTON,  0.  J.  This  was  an  actloa  by 
creditors  to  subject  a  fund  to  which  tb^  had 
contributed  to  the  payment  of  their  claims. 

J.  F.  Keyser  and  his  smis,  W.  D.  and  W.  O. 
Eeyser,  were  engaged  In  Uie  hardware  busi- 
ness at  Wakefield.  On  July  22,  1911,  J.  F. 
E^ser  died  leaving  aa  his  only  heirs  hia 
widow,  Maggie  Keyser,  the  two  sons  men- 
tioned, and  two  daughters  who  had  not  yet 
reached  majority.  On  August  6.  1011,  the 
vldow  was  app^ted  administratrix  of  the 
estate  and  on  August  28,  1911,  W.  D.  ^yser 
qualified  as  surviving  partner,  giving  bond 
with  O.  A.  Vomers  and  D.  H.  Faulkner  as 
sureties.  The  properly  of  the  deceased  con- 
sisted of  lltUe  more  than  his  interest  in  the 
partnership  Iraslness.  W.  D.  Keyser  had  put 
Into  the  business  about  f'luO,  and  W.  O.  Koy^ 
ser  had  cimtrlbuted  nothing  except  his  serv- 
ices in  carrying  on  the  business  for  which 
wages  were  paid.  The  Invoice  of  the  stock 
of  goods,  taken  after  the  death  of  J.  P.  Key- 
ser. showed  that  there  were  goods  on  hand 
of  the  value  of  $8,842.22,  cash  $1,378.03,  notes 
aggregating  $1,173.60,  and  open  accounts  due 
the  firm  |1,876.56.  The  entire  stock  and  as- 
sets of  the  firm  amount  to  $12,770.81.  The 
firm  was  then  indebted  to  the  extent  of  $6,- 
072.44.  Some  time  after  W.  D.  Keyser  took 
charge  of  the  stock  he  paid  off  this  indebted- 
ness, but  Instead  of  selling  the  stock  in  bulk 
he  conducted  the  business  substantially  as  it 
had  been  done  prior  to  the  death  of  his 
father,  and  his  brother.  W.  O.  Keyser,  con- 
tinned  to  assist  In  carrying  on  the  business 
aa  he  had  formerly  done.  Some  new  goods 
were  purdiased  from  time  to  time  to  take  the 
place  of  those  that  were  sold,  and  in  trans- 
acting the  business  checks  and  other  docn- 


161  PACtFlO  REPORTER 


«s»rer  other  sasss  see  s«m*  «Bpto  and  KBT-KUHBBR  in  all  Ker-Nnmbered  Dlgesu  and  Indeses 


Digitized  by 


KaiL) 


BIO  FOUB  IMPIAMBNT  GO.  t.  KETSBR 


B83' 


meats  w«re  signed  sometlnies  In  the  old 
firm  name  and  sometimes  as  Keyser  &  Baaa. 
Mrs.  Keyser  and  her  daughter,  as  well  aa 
the  families  of  both  sons,  were  supported 
from  the  proceeds  of  the  store  In  July,  1018, 
W.  1>.  Eeyser  gave  notice  that  he  would 
make  a  settlement  of  the  partnership  estate, 
and  did  file  what  purported  to  be  a  final  ac- 
count of  his  administration ;  but  shortly 
afterwards  he  disappeared,  and  settlement 
was  not  made.  Mrs.  Eeyser,  as  administra- 
trix of  the  estate  of  the  deceased,  also  gave 
notice  of  a  final  settlement  of  the  Estate, 
which  was  not  made.  After  the  abandonment 
of  the  business  by  W.  D.  Keyser,  Airs.  Key- 
ser and  her  son  W.  O.  Keyser  executed  an 
assignment  of  ail  the  stock  and  assets  of  the 
firm  to  Willtam  J^vons  as  trustee  for  the 
creditors,  and  this  Instrument  was  signed 
by  *'W.  O.  Keyser,"  "Maggie  Keyser"  and 
"Keyser  &  Sons,  by  Maggie  Keyser,  a  Mem- 
ber of  Said  Partnership."  Under  the  as- 
signment Jevons  took  possession  of  the  store, 
sold  goods,  bought  "some  new  goods,  and  also 
collected  outstanding  accounts  and  paid  debts. 
After  he  had  been  In  possession  of  the 
property  about  two  months  the  probate  court 
directed  the  administratrix  to  take  diarge  of 
the  store  and  the  assets  of  the  estate,  and 
thereupon  Jevons  surrendered  possession  of 
the  goods  and  all  of  the  assets  of  the  business 
to  her.  An  inventory  was  then  made,  and  a 
little  later  a  sale  of  the  goods  was  effected, 
the  proceeds  from  which,  with  the  cash  on 
hand  and  open  accounts,  amounted  to  $4^ 
S51.00.  From  this  amount  the  administratrix 
was  directed  to  make  a  payment  of  $513.20 
(but  whether  It  was  upon  claims  or  fees  Is 
not  disclosed),  leaving  a  balance  of  ^,348.40. 
She  was  about  to  distribute  this  balance 
amonr  the  heirs  of  the  deceased  when  this 
action  was  bronght. 

G.  A.  Slemers  and  D.  H.  Faulkner  Inter- 
vened In  the  action,  claiming  the  rights  of 
creditors.  The  surviving  partner  had  in- 
duced them  to  sign  a  note  with  Keyser  & 
Sons  upon  the  representation  that  he  desired 
to  pay  off  the  claims  of  the  minor  belrs. 
Instead  of  doing  that,  it  is  alleged  that  the 
surviving  partner  placed  the  money  obtained 
upon  the  note  in  his  banking  account  and 
drew  It  out  from  time  to  time  in  carrying  on 
the  hardware  business.  The  Wakefield  Bank, 
in  which  the  $1,500  was  deposited,  and  from 
which  it  was  drawn,  also  intervened  with  a 
view  of  obtaining  an  allowauoe  for  the  same 
claim. 

Up<m  the  testimony  the  court,  after  allow- 
ing the  claims  of  the  creditors,  that  the 
fund  derived  from  the  sale  of  the  goods 
should  be  subjected  to  the  payment  of  the 
creditors,  and  a  recelTer  was  appointed  to 
make  distribution.  The  claims  of  Slemers 
and  Faulkner  as  well  as  that  of  the  bank 
of  Uakefleld  were  denied ;  and  tiiese  inter- 
veners and  the  Keyaers  appeal  from  the 
judgment  rendered. 
161P^-88 


[1]  It  la  contended  that  the  surviving 
partner  and  those  associated  with  him  could 
not  bind  the  estate  for  the  goods  purchased 
and  the  llabUltiea  created  after  the  death  of 
J.  F.  Keyser.  It  is  tme  as  the  defendants 
contend  that  death  works  a  dissolution  of 
the  partnership  but  the  community  of  Inter- 
est subsists  In  a  way  for  the  time  necessary 
to  wind  up  the  partnership  buslnees.  In 
Story  on  Partnership  (7th  Ed.)  S  844.  it  is 
said: 

"Althoagh  as  to  fatura  dealings  the  partner- 
ship is  determined  by  the  death  of  one  partner, 
yet  for  some  purposes  it  may  be  said  to  sub- 
sist, and  the  rights,  duties,  powers,  and  authori- 
ties of  the  flarvivors  remain,  so  far  as  is  oeces- 
sary  to  enable  them  to  wind  up  and  settle  the 
affairs  of  the  partnership." 

[2,  S]  The  aettlement  of  the  partnership  es- 
tate devolves  primarily  on  the  surviving 
partner  v^tere  he  elects  to  undertake  it,  and, 
if  he  does  not,  thm  upon  the  admlniatra- 
trlx  of  the  estate.  Gen.  Stat  1909,  |  8467. 
It  was  the  duty  of  the  surviving  partner, 
who  assumed  the  task  in  this  case,  to  vtnd 
up  USta  buriness  within  a  t<«UMHUiMe  time 
and  In  the  way  most  adnntBgeons  to  13iow 
Interested  In  the  estate,  and,  after  paying 
the  debts  and  the  expenses  ci  wtaidlng  ap 
the  business,  to  dlatribnte  tihe  assets  anxmg 
the  surTlving  partners  and  tha  representa- 
tive of  the  deceased  partner.  The  anrvlvlnK 
partner  is  vested  with  some  discretion  as  to 
the  manner  of  closing  the  bnainess  and  the 
time  to  be  taken  tor  that  purpose.  He  may 
c<mtlnue  the  bnsineBS  long  enooj^  to  dose 
it  up  without  sacrificing  the  assets  and  long 
enough  to  make  an  advantageoos  disposi- 
tion of  the  stock.  Frey  v.  Elaenhardt,  116 
Mich.  160.  74  N.  W.  SOL  The  statute  con- 
t^plates  that  conslderaUe  time  may  be 
necessary,  as  the  bond  required  of  the  nir< 
vlving  partner  provides  that  the  partner- 
ship business  shall  be  wound  up  and  the 
debts  paid  and  the  sarplns  fund  distributed 
within  two  years  unless  a  longer  time  to  al- 
lowed by  the  court.  Gen.  Stat  1909,  S  8468. 

[4]  In  some  cases  a  bulk  sale  of  merdian- 
dlse  may  be  the  better  method,  while  in 
others  a  sale  of  the  goods  in  ttie  usual  course 
of  trade  may  be  to  the  advantage  of  the 
interested  parties.  In  the  latter  case  some, 
articles  may  be  purchased  and  added  to  the 
stock  In  order  to  make  it  more  salable  and 
to  facilitate  an  advantageous  dlq)Dsltlon  of 
the  whole.  When  this  Is  done  in  good  taSth 
the  goods  purchased  as  well  as  the  reason- 
able expenses  Incurred  In  carrying  on  and 
winding  op  the  business  may  be  paid  from 
the  fnnds  derived  from  the  sale.  Central 
Trust  &  Safe  Deposit  Co.,  etc.,  v.  Respass, 
112  Ky.  606,  66  S.  W.  421,  66  U  R.  A.  479, 
99  Am.  St  Rep.  317 ;  Calvert  v.  MlUer,  94 
N.  Oar.  600;  Hoyt  T.  Spragne,  108  U.  S. 
618,  26  L.  Ed.  585. 

[B]  The  surviving  partner  is  not  warranted 
In  unduly  prolonging  the  business  of  the 
partnership,  and  If  It  be  conttaued  Ion- 


Digitized  by 


594 


161  PAGIFIO  BEPOBTBB 


(Kan. 


ger  titan  necessaiy  Uie  repreaentatlTe  of 
the  deceased  partner  may  obtain  a  remedy 
by  ai^lyii^  to  the  oonrt  to  secore  a  dostng 
up  of  tbe  estate  and  a  distribution  of  tba 
funds  dertred  from  It  In  tbla  Instance  the 
business  was  continued  a  long  time,  prob- 
ably longer  than  was  necessary  to  pay  tiie 
debts  and  dose  np  tba  partoersh^i  business. 
In  speaking  of  a  snnrlvlng  partner  It  has 
beoi  said: 

"It  is  his  daty  to  collect  tbe  daims  as  far  as 
possible,  to  pay  off  the  debts,  to  sell  out  the 
stock  of  goods  to  the  best  advantage ;  and,  while 
he  may  continne  ttie  business  for  a  short  timet  In 
dispMiDg  of  tbe  stock  on  hand,  yet  he  Is  not  an- 
thorized,  without  the  consent  of  the  representa- 
tive  of  the  deceased  partner,  to  continue  the  firm 
business  indefiniteiy*  nor  to  embark  in  new  en- 
terprises." Didlake,  Administratrix,  v.  Roden 
Qnawj  Oo.  et  at,  160  Ala.  iSl.  488,  49  South. 
884,  885  (22  L.  B.  A.  [N.  S.]  9OT.  IB  Ann.  Gas. 
430). 

Here  the  business  was  cmtinued  with  tbe 
acquiescence  and  co-operation  not  only  of 
the  surviving  partners,  but  also  of  the  wid- 
ow, who  was  the  legal  represMitatlTe  of  the 
deceased  partner.  The  length  of  time  nec- 
essary to  wind  up  the  partnership  affairs 
In  the  way  most  condudre  to  the  interest 
of  all  la  not  shown  In  the  record.  It  was 
continued  for  some  considerable  time  after 
the  debts  which  were  due  when  J.  F.  Keyser 
died  had  been  paid.  In  one  sense  a  new 
partnership  was  established  which  included 
all  the  Interested  parties.  In  buying  goods 
and  in  transacting  business  It  appears  that 
the  name  of  the  old  firm  was  used  part  of 
the  time,  and  some  of  the  time  the  name  of 
Keyser  &  Sons  was  employed,  and  the  wid- 
ow in  executing  the  trust  deed  mentioned 
signed  the  name  of  Keyser  &  Sons  and  desig- 
nated herself  as  a  member  of  the  partner- 
ship. Whether  it  be  treated  as  an  undue 
continuance  of  the  business  by  the  surviving 
partner  or  aa  a  new  partner^p,  it  is  clear 
that  the  creditors  whose  goods  and  assets 
were  put  Into  the  business  and  contributed 
to  enlarge  the  fund  are  entitled  to  t>e  paid 
from  the  fund  in  preference  to  any  of  the 
partners  or  the  representatlTe  of  the  de- 
ceased partner.  Since  all  the  Interested 
parties.  Including  the  representative  of  the 
estate  of  the  deceased  partner,  were  engaged 
in  the  business  when  the  goods  were  added 
to  the  stock,  it  is  only  equitable  to  pay  first 
the  debts  contracted  In  the  operation  of 
.the  business  and  which  entered  into  and  be- 
came a  part  of  tbe  fund  that  is  to  be  dis- 
tributed. 

It  appears  that  the  two  daughters  of  the 
deceased  were  minors  when  the  debts  in 
question  were  contracted,  but  their  interests 
1b  the  partnership  estate  were  represented 
by  their  mother  as  administratrix,  and,  as 
we  have  seen,  she  participated  in  carrying 
on  the  business  in  which  the  indebtedness 
was  incurred.  If  they  have  suffered  any  loss 
throogh  improvident  action  or  through  Im- 


proper  administration,  they  can  look  to  the 
bond  glTOi  by  tbe  admlidstratrlz. 

The  Interveners  BSiemen  and  Faulkner  axe 
also  entitled  to  the  status  ot  creditors  and 
to  share  In  the  fund.  The  note  signed  bj 
them  and  tor  the  payment  of  whldi  they  had 
been  obliged  to  provide  was  cashed  at  the 
bank,  and  the  proceed!  of  It  used  In  tlw 
partnership  buBiness.  WMle  the  surviving 
partner  Indnoed  them  to  eixecnto  the  note  In 
order*  tbat  the  proceeds  might  be  need  to 
pay  the  dalms  of  fadrs.  tbe  testimony  dear- 
ly shows  that  the  money  obtained  on  the 
note  was  used  In  carrying  on  the  partnership 
buslneasL  Th«y  axe  dierelore  entmed  to 
prorate  with  the  other  creditors  in  the  fund 
which  la  ttie  Buhlect  ot  controversy.  Hiese 
Interrttters  instead  of  the  bank  are  entitled 
to  share  In  the  fand,  as  tbe  bank  bad  pre- 
vionsly  taken  the  oblispition  of  these  par- 
ties in  place  of  the  original  note. 

The  judgment  wUl  be  modified  so  as  to 
allow  the  Interveners  Slraners  and  Faulkner 
to  share  In  the  distribution  of  the  fond  with 
other  creditors,  and  In  all  else  the  Judgment 
is  affirmed.    All  the  Justices  concurring. 


HOLLIOEB  V.  MISSOURI  PAC.  BT.  00. 

(No.  20406.) 

(Supreme  Court  of  Kansas.     Dec.  9,  1916.) 

(Svttnhvt  hy  the  Ooitri.) 

1.  Oakbiebs  ^s>94(6)— Oabbiaoz  or  Goons— 
A  enow  roB  Faxlubb  to  Dbuveb— Qusb- 

TION  fob  dUBT. 
In  an  action  for  damages  for  the  failure  of 
a  carrier  to  deliver  two  boxes  of  goods,  the  evi- 
dence held  sufficient  to  warrsnt  submitting  to 
the  jury  an  issue  whether  two  boxes  short  In 
one  shipment  were  the  same  two  found  to  be 
over  in  another. 

[Ed.  Note.— For  other  cases,  see  Carrlecs, 
Cent,  Dig.  H  886,  887;  Dec.  Dig.  «e994(0).] 

2.  Cabbibbs  «=>94(3)— Action  fob  Failuu 

TO  DeLIVEB— SnFl-IOIENCT  OF  EVIDENCB. 
In  such  an  action  the  only  evidence  as  to 
the  contents  or  value  of  the  missing  boxes  was 
that  of  the  plaintiff,  who  testiOed  tbat  one  of 
them  contained  192  suits  of  underwear,  worth 
$83.87,  and  the  other  63  men's  suits,  worth  $12 
each,  or  $756.  Several  witnesses  testified  that 
his  reputation  for  verad^  was  bed.  The  jury 
returned  a  verdict  for  $900.  Held,  on  appeal 
by  the  defendant,  that  the  verdict  must  be  set 
nsiile  for  lack  of  any  evidence  warranting  a 
finding  of  that  amount,  because.  If  the  jury  dis- 
believed the  only  witness  on  the  subject,  they 
had  no  basis  for  determining  how  much  be  had 
exaggerated,  or  for  forming  an  independent  Judg^ 
mcnt  as  to  ^e  ralue  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Garrieni 
Cent  Dig.  18  378-885;  Dee.  Dig.  «»94(3).] 

Appeal  fnna  District  Oourt,  Sedgwldc 

County, 

Action  by  J.  F.  Hollicke  against  the  Mis- 
souri Padflc  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  new  triaL 
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W.  p.  "Wagsener  and  J.  U.  CballisB,  botb 
of  AtcblsoQ,  J.  C.  Bentley,  of  Wichita,  and 
A.  B.  Crane,  of  AteSiSatm,  for  at>pelluit.  Kos 
HarrlB,  V.  Harris,  and  I.  H.  Steanu,  all  of 
Wichita,  for  appellee. 

MASON,  J.  3.  F.  Ho111<!^e  sned  tb«  Mts- 
Boarl  Pacific  Railway  Company  for  Its  fall- 
nre  to  deliver  '2  boxes  of  ^oods  out  of  a  sUiv 
ment  of  19,  made  from  Bison  to  Sedgwick. 
He  recoyered  a  judgment,  from  which  the 
defendant  appeals. 

[1)  1.  The  fttllare  to  dellyer  the  two  boxes 
at  Sedgwick  was  admitted,  but  the  company 
maintains  that  they  were  delivered  at  Wichi- 
ta, together  with  a  shipment  of  6  other  boxes 
made  by  the  plaintiff  to  that  point  from  Bi- 
son at  the  same  time.  CRiat  8  boxes  were  de- 
llvored  at  Wichita  seems  established,  but  the 
plalntUt  Insists  that  the  2  extra  boxes  must 
have  been  from  some  other  ah^ment,  and 
that  at  all  events  they  could  not  have  been 
the  2  boxes  missing  ttmn  fbe  Sedgwldc  oon- 
^gnment,  one  of  which  contained  men's  stdti^ 
and  the  other  underwear,  while  those  deliv- 
ered at  Wl4^ta  contained  shoes.  The  Jury 
obviously  accepted -thla  theory.  The  defend- 
ant maintains  that  tbaxe  was  no  evidence  to 
support  It  There  was  testimony  tending  to 
show  that  an  the  boxes  bore  labels  Showing 
thdr  contents,  that  the  missing  boxes  were 
lai^r  than  tiiose  containing  shoes,  that  the 
extra  boxes  delivered  at  WltOdta  did  not  coi^ 
refund  to  them  in  slxe,  and  that  the  persons 
who  probably  unpacked  ttie  boxes  at  Wichita 
did  not  remember  that  any  of  them  contained 
underwear  or  men's  suits.  The  evidence  on 
this  phase  of  the  matter  was  very  tar  from 
convincing,  but  Is  held  to  have  been  sufficient 
to  warrant  submitting  the  Issue  to  the  Jury. 

[2]  2.  Tbe  plaintiff  teatiiled  that  one  box 
contained  underwear,  worth  f 83.87,  and  the 
other  68  men's  suits,  worth  |12  each.  There 
was  no  other  evidence  as  to  the  value  of  the 
contents,  but  a  number  of  witnesses  testified 
that  the  plaintiff's  reputation  for  veracity 
was  bad.  Tbe  verdict  and  Judgment  were 
for  $300.  The  defendant  asks  a  reversal  on 
the  ground  that  there  was  no  evidence  what- 
ever to  support  a  finding  of  this  amount  The 
rule  la  familiar  that  the  party  against  whom 
a  Judgment  Is  rendered  may  contest  It  on  the 
ground  that  It  la  not  supported  by  any  evi- 
dence, although  conceding  that  tbe  evidence 
would  have  warranted  a  Judgment  for  a  larg- 
er amount  Hart  v.  Gerretson  Co.,  91  Kan. 
069,  138  Pac.  595,  and  caws  there  dted; 
Smith  V.  Hanson,  93  Kan.  284,  144  Pac.  220. 
In  support  of  the  verdict  It  is  contended  that 
the  Jury,  while  believing  that  the  railway 
company  had  failed  to  deliver  the  two  boxes, 
may  reasonably  have  concluded  that  the 
plaintiff  had  overstated  the  quantity  of  goods 
they  contained  (there  having  been  some  dif- 
ference in  the  testimony  as  to  their  size),  6t 
that  the  plaintW,  whose  veradtr  the  evidence 


tended  to  Impeach,  had  exaggerated  their 
value.  A  Jury,  of  coarse,  may  believe  a  part 
of  the  testimony  qt  a  witness  and  reject  the 
rest;  and  a  finding  of  mine  may  be  upheld^ 
although  no  witness  may  have  testified  to  the 
particular  amount  found.  Here,  however, 
all  that  was  stated  concerning  the  goods  was 
tbe  cumber  of  suits  and  the  value  of  each, 
nothing  being  said  as  to  tbelr  character, 
quality,  or  condition,  although  it  Is  suggested 
that,  as  they  were  shipped  from  one  store  to 
another,  they  may  be  presumed  to  have  been 
somewhat  shelfwom.  The  court  Is  of  the 
(pinion  that.  If  the  Jury  disbelieved  the  testi- 
mony of  the  plaintiff  as  to  the  value  of  the 
goods,  there  was  nothing  In  the  evtdeiice  that 
enabled  them  to  make  an  Intelligent  estimate 
as  to  the  reduction  that  should  be  made  from 
his  figures  on  account  of  his  disposition  to 
exaggerate,  or  to  make  an  Independent  ai>- 
pralsement,  and  therefore  that  the  verdict  Is 
unsupported  by  the  evidence  and  sbonld  be 
set  aside. 

Vbe  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  All  the  Justices 
concurring. 


GIDEON  V.  GIDKON  et  al  (No.  20462.) 
(Supreme  Court  of  Kansas.   Dec.  8,  1816.) 

(SyUabua  hjf  Ms  Court.) 

Deeds  ®=»67,  108— Delivebt— Conotbucjuon. 

The  mle  is  followed  that,  when  a  grantor 
axecotea  a  deecl  and  uncoDditionally  deliveia  it 
to  a  third  party  for  the  benefit  of  the  grantee, 
intending  to  divest  title  and  to  part  with  all 
control  over  the  instrument,  sucn  deed  passes 
dtle,  and  that,  when  the  instrument  provides 
that  it  shall  not  take  effect  until  tbe  death  of 
the  grantor,  this  will  ordinarily  be  construed  to 
mean  that  the  title  vesta  at  once,  its  enjoyment 
only  to  await  the  grentofs  death,  and  tbe  trial 
court's  dedsiob  that  the  faots  bring  the  east 
within  sueh  rule  held  proper. 
[Ed.  Note^For  other  cases,  see  Deeds,  Cent 
SS  145-148,  294-808  ioec.  Digr*=>67, 

Appeal  from  District  Court  Sumner  Ooun- 
ty. 

Action  by  Oliver  P.  Gideon  against  Peter 
M.  Gideon  and  Clara  Gideon.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

L.  H.  Finney,  of  Wellington,  for  appellants. 
Foulke,  MatsoB  ft  WaU,  of  Wichita,  and 
James  l4iwnuoe^  of  WelUogton,  for  appellee. 

WEST,  J.  Mallnda  C.  Gideon  executed 
eight  deeds,  covering  80  acres  ot  land  each 
to  six  of  her  daughters  and  two  tracts  of  40 
acrss  each  to  taer  two  sons,  Oliver  and  Peter. 
She  left  these  deeds  with  her  attorney  with 
this  writing: 

"Eight  deeds  to  my  children  of  all  my  real 
estate  have  been  this  day  executed  by  me  and 
turned  over  and  placed  in  tbe  possesanon  of  W. 
T.  McBride  of  Wellington,  Kansas,  to  be  by  him 
turned  over  to  the  children  whose  names  an- 

Scar  as  grantees  in  the  deeds  respectiveiy.  The 
elivery  of  the  deeds  to  Mr.  McBride  is  for  the 
said  grantees,  reapectivdy,  but  I  deriie  to  Nr 
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tain  possession  and  control  of  the  land  and 
to  receive  the  income  and  profits  thereof  during 
my  life,  and  the  deeds  are  not  to  be  turned 
over  to  the'  children  until  after  tny  death." 

The  deeds  were  placed  In  an  eDvelope  and 
left  with  Jadge  McBrlde,  the  envelope  being 
marked: 

"Deeds  of  Malinda  C  Gideon  to  her  children, 
left  with  Mr.  W.  T.  HeBride,  to  be  tamed  over 
to  the  children  at  her  deatli.  Deeds  placed  in 
this  envelope  and  sealed  in  her  presence  this 
18th  June.  1910.  W.  T.  McBride." 

The  daughters  at  different  times  secured 
the  actual  delivery  and  possession  of  th^r 
deeds,  and  Mrs.  Gideon  took  back  the  deeds 
to  the  SODS  from  Judge  McBride,  and  made  a 
new  one  to  the  defendant,  Peter  Gideon,  for 
the  entire  80  acres,  which  she  delivered  In 
person,  and  which  was  recorded;  the  de- 
fendant giving  back  a  life  lease.  At  this 
time  the  plaintiff  did  not  know  that  any  deed 
to  him  had  been  made. 

The  plaintiff  claims  under  the  original 
deed  to  the  40  acres;  his  theory  being  that 
the  delivery  to  Judge  McBride  was  a  deUvery 
to  Iiim,  and  that  the  grantor  had  no  right 
thereafter  to  withdraw  the  conveyance  and 
disregard  It  It  is  suggested  that,  as  the 
plaintiff  did  not  know  of  the  deed,  he  cannot 
be  held  to  have  accepted  it;  but  the  role 
that  one  Is  presumed  to  accept  a  conveyance 
for  bis  beneflt,  so  strongly  announced  In 
Wuester  v.  Folin,  60  Ken.  Z&i,  56  Pac.  490, 
Is  sufficient  on  this  point  It  is  the  rule  In 
this  state  that  when  a  grantor  executes  a 
deed  and  nnconditionally  delivers  It  to  a 
third  party  for  the  benefit  of  the  grantee, 
Intending  to  divest  the  title  and  to  part  with 
ail  control  over  the  instrument,  such  deed 
passes  title.  60  Kan.  334.  In  Nolan  v. 
Otney,  76  Kan.  311,  89  Pac.  690,  9  U  R.  A. 
(N.  S.)  817,  it  was  held  that,  when  the  instru- 
ment provides  that  it  shall  not  take  effect  un- 
til the  death  of  the  grantor,  this  will  ordi- 
narily be  construed  to  mean  that  the  title 
vests  at  once,  its  enjoyment  only  to  await 
the  grantor's  death,  and  that  this  result  Is 
not  avoided  by  prescribing  that  the  custodian 
hold  the  Instrument  until  certain  conditions 
are  complied  with  by  the  granted  Various 
applications  of  these  principles  are  found 
In  the  following  decisions  and  cases  dted 
therein:  Brady  v.  Fuller,  78  Kan.  448,  96 
Pac.  854;  Doty  v.  Barker,  78  Kan.  636,  97 
Pac.  964;  Zeltlow  v.  Zrftlow,  84  Kan.  713, 
115  Pac.  573;  Rc^s  v.  Perkins,  93  Kan.  679, 
144  Pac.  1004;  Stumpff  v.  Kaechler,  95  Kan. 
106,  147  Pac.  821;  Rust  v.  Rutherford,  95 
Kan.  152,  147  Pac.  805;  Withers  v.  Barnes, 
85  Kan.  798,  149  Pac.  691;  Elliott  v.  Hofl- 
hine,  97  Kan.  26,  154  Pac.  225;  Bruce  v. 
Mathewson,  97  Kan.  466,  16S  Pac.  787. 

While  it  appears  that  the  grantor  did 
take  back  the  deeda  firom  the  custodian,  and 
while  die  testified,  "when  I  gave  the  deeds  to 
MoBride  I  stlU  thou^t  It  was  my  land, 
•  •  *  "  she  also  testified  that  she  did  not 
Intend  to  change  the  oonv^anee  to  Oliver. 


"I  Intended,  when  I  gav«  Qw  deeds  to  Jndge 
McBride,  that  he  take  care  of  them  and  that 
OOm  was  to  have  the  land.  *  •  *  I  in- 
tended that  Judgp  McBride  wonUI  hold  than 
until  my  death.  I  intraided  that  Judge  Mo- 
Bride  would  dOtlTer  the  dee^  any  time  most 
Why  did  you  take  out  the  Oliver  deed  when 
701  deeded  to  Feterf  A.  It  was  a  ndstaka 
I  dmt  ramembv  about  It  Did  ron  ever 
Intend  to  make  sndi  a  tiansactlon?  A.  No, 
sir;  I  didn't"  The  trial  court  from  all  the 
evidence,  found  In  favor  of  the  iilalntlfl,  and 
audi  csndudon  finds  fair  support  in  the  rec- 
ord, and  Is  in  accord  wiOi  the  aothoritles. 

Other  matters  are  discussed,  whldi  need 
not  be  considered;  no  material  error  being 
found  therein,  the  pivotal  point  of  the  case 
being  the  aowtion  of  d^veiy. 

The  judgment  la  afilrmed.  All  the  Justices 
concunlnc. 


GIOiBNSrBEBT  v.  CHEATUH  sL 
(Na  204S30 

(Supreme  Goart  of  Kansas.   Dee.  9, 191&) 

(SylUibw  by  the  Court.) 

1.  CoirxBACTs  «as>212(2)  —  OoNsnncTioir  — 
Paticent— RiAsonABna  Tnm. 

If  the  existence  of  a  debt  Is  ctmditioned 
upon  the  happening  of  an  event  it  cannot  be- 
come enforceable  nntU  the  event  happ«)fl,  but  if 
a  promise  is  made  which  oonstltates  a  present 
liahility,  and  paymoit  is  postponed  until  the 
happening  ut  an  event  which  does  not  happen, 
the  law  requires  payment  to  be  made  within  a 
reasonable  time. 

[Ed.  Note.— Fw  other  cases,  see  Gontraeta. 
Oent  Dig.  H  047-861;  DeeTZNg. 

2.  GOHTBACTS    <8=>212(2)  —  CoNSTBTTCriON  — 
PEBFOBMAKCE— RSASONABUI  TIME. 

One  person  who  had  an  interest  in  a  resi- 
dence transferred  it  to  the  other  upon  the 
agreement  that  the  other  would  pay  the  former 
a  certain  sum  of  monev,  payment  to  I>e  made 
when  the  residence  could  be  sold  for  a  stated 
price,  which  waa  alrout  the  actual  value  of  the 
same.  It  was  also  agreed  that  the  liability  so 
fixed  should  constitute  a  lien  upon  the  property. 
The  residence  was  never  sold,  and  about  two 
yean  after  the  agreement  was  made  the  house 
was  burned,  and  the  obligor  collected  a  substan- 
tial amount  of  insurance  for  which  she  had 
contracted  and  paid.  Shortly  afterwards  she 
built  another  house,  which  cost  only  one-third 
of  the  insnranee  received,  and  which  was  wwth 
much  less  than  the  one  whidi  was  homed.  In 
this  condition  it  became  improbable  that  the 
property  could  ever  be  sold  for  the  wlce  named 
m  the  agreement  Held,  tliat  liability  was  cre- 
ated when  the  agreement  was  made  and  the 
property  transferred,  that  under  the  cinnim- 
stances  the  debt  became  payable  within  a  rea- 
sonable time,  and  that  a  reasonable  time  had 
elapsed  when  the  action  to  enforce  payment 
waa  begun. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  «  947-961 ;   Dec  Dig.  «=>212(aaJ 

Appeal  from  Dletrlct  Court  Kingman 

County. 

Action  by  A.  It.  Greenstreet  against  Ida 
B.  Cheatum  and  husband.  Judgment  tor 
plaintiff,  and  defendants  appeaL  Affirmed. 
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NoUe  &  Ttncher.  of  Uedldne  Lodfe^  for 
Wpellanta.  Walter  ft  Oonnau^tmi,  ot  Elnc- 
un,  for  appellee. 

JOHNSTON,  a  J.  Thia  acttoD  was 
brought  b7  A.  B.  Greenstreet  against  Ida  B. 
Cheatum  and  her  hnsband  to  foreclose  a 
Uen  upon  real  estate  created  by  the  terms  ot 
a  B^iaratlon  agreement. 

The  plaintiff  and  the  defendant  Ida  B. 
Oieatam,  who  were  formerly  hnsband  and 
wife,  were  diroroed  In  Marcii,  1912,  in  coa- 
templatlcoi  of  which  they  bad  entered  into 
the  contract  respecting  a  division  of  their 
property.    By  Its  terms  the  def«idant  was 
givea  all  the  household  goods  and  personal 
property  and  also  the  property  In  controver- 
sy, whl(A  had  been  owned  by  the  plaintiff 
and  occapled  by  him  and  his  wife  as  a  home, 
niis  pr(^>erty  was  glv»,  however,  aabject 
to  the  payment  to  the  plaintiff  of  the  sum  of 
^,450  dne  and  payable  as  soon  as  the  pr<^ 
erty  could  be  sold  for  $3,800,  and  It  was 
further  stipulated  that  the  $1,4S0  should  be 
a  Hen  upoa  the  property  the  same  as  a  real 
estate  mortgage.    In  a  subsequent  suit  a 
divorce  was  granted,  the  wife  was  awarded 
the  custody  of  the  minor  children,  and  tike 
plaintiff's  lien,  provided  for  in  the  separa- 
tion agreement  was  ratified  and  confirmed. 
Tbe  decree  recited  that  the  |1,4S0  claim  and 
Uen  should  be  "due  and  payable  as  soon  aa 
said  real  estate  can  be  B(dd  for  the  sum  of 
(3,800,  or  when  tbe  same  Is  sold  fer  any 
Bom,"  and  provided  that  the  lien  should  have 
tbe  status  of  a  real  estate  mortgage.  The 
property  at  and  after  the  time  tbe  contract 
was  made  was  estimated  to  be  worth  $3,500 ; 
the  boose,  a  large  two- story,  thlrteea-room 
residence,  wltli  bath  and  halls,  representing 
about  half  that  value.    The  defendant  and 
ber  children  lived  In  tbe  house,  and  in  No- 
vember, 1912,  she  married  her  codefendant, 
Cheatum.   In  April,  1914,  the  house  was  de- 
stroyed by- Are,  and  upon  proof  of  loss  the  de- 
fendant received  $2,100  in  insurance,  and 
thereafter  erected  a  small  six-room  house 
valued  at  about  |700.   Tbe  lots  upon  which 
it  was  built  were  found  to  t>e  worth  about 
$1,800,  and,  with  tbe  small  house  erected 
thereon,  the  property  was  worth  about  $2,- 
600.  It  was  further  found  that  in  view  of 
tbe  present  situation  of  the  property  and 
conditions  existing  in  that  locality  there  is 
little  prospect  that  the  property  can  ever  be 
Kid  fur  the  sum  of  $8,80a  Tbe  court  found 
that  a  i»esent  olatlng  debt  had  been  eatab- 
Udied,  and  that,  as  no  definite  time  bad  been 
fixed  for  Uie  payment  ct  the  debt,  It  became 
payable  witbln  a  rouonable  time,  and  that, 
u  a  reasonable  time  had  elapsed  for  pay- 
ment, a  decree  of  foredosnre  should  be  ox- 
tered unda  whicfa  tlie  mortgaged  property 
dumld  be  Mid  to  satisfy  the  plalatiri  Uen. 
Jadgment  was  accordingly  glvra,  and  fbe 
defendants  appeaL 
[1]  TbA^datandants  ccutend  that  ttw  obUr 


gation  of  the  plaintiff  to  pay  the  $1,450  was 
contingent  upon  the  happening  of  the  event 
named  In  the  eepaxation  agreonwit  and  the 
decree  of  divorce,  and  that  until  it  does  hap- 
pen no  debt  exists  and  no  recovery  can  be 
had.  If  the  exlsteooe  ct  tbe  del>t  is  condi- 
tional upon  the  happening  of  a  contingency, 
payment,  of  coarse,  cannot  be  enforced  nnttl 
tbe  oontlngwcy  happena  On  the  contrary, 
if  a  debt  was  in  fact  created  and  an  absolute 
liability  arose,  payment  of  whldi  was  to  be 
niade  npon  the  happtsttng  an  event  which 
does  not  happen,  the  law  requires  payment 
to  be  made  within  a  reasonable  time.  Tbe 
Intention  of  ttae  parties  as  evldoiced  by 
tbeir  agreemmt  and  the  attending  circum- 
stances must  determine  whether  the  d^  is 
contingent  or  absolnte.  The  plaintiff  and 
his  wife,  reaching  the  conclusion  that  they 
could  no  longer  live  together,  agreed  npon  a 
division  at  their  imvterty  and  an  a8aium)tloa 
by  eacih.  of  certain  llaMlltleB.  To  the  wife 
was  givest  the  household  goods  and  personal 
property,  and  also  the  reaidenoe  which  has 
been  mentioned,  as  her  absolute  property, 
for  wtiich  she  obugated  herself  to  pay  ber 
husband  91,450,  whldb  was  made  a  lien  upon 
the  residence.  He  waa  to  pay  two  small 
claims,  while  she  was  to  pay  a  lien  on  the 
property  for  $460.  Both  parties  had  an  in- 
terest in  the  property  divided,  and  it  was 
th^  manifest  purpose  tliat  ea<A  Aonld  have 
a  share  of  it  As  it  was  not  snbjeet  to  divi- 
sion In  Und,  it  was  agreed  that  die  should 
take  an  the  property  and  pay  him  in  money 
$1,460.  Tha  prop^ty  was  transfn'red  to 
h»  npMi  the  consld^'atlon  of  her  obUga- 
Ooa  to  pay  the  sum  of  money,  and  when  the 
property  pased  to  her  the  Ind^tedneas  to 
him  came  into  existence.  It  'sras  stated  In 
their  agreement  that  the  indebtedness  should 
be  treated  the  same  as  a  teal  estate  mort- 
gage on  tbe  property,  and  that  it  Should  be 
collected  the  same  as  any  other  liability.  It 
was  evidently  the  purpose  of  the  partlea 
that  the  property  would  shcalily  be  sold  by 
ber,  and  that  $3,800  could  be  realized  from 
It  Accordingly  they  fixed  the  event  of  the 
sale  as  the  time  when  jMiynimt  of  tbe  ac- 
knowledged liability  should  be  made.  Under 
the  drcumstaneea  it  is  dear  that  an  abso^ 
lute  llablllty  of  the  wife  was  created  whoi 
the  xffoperty  was  transferred  to  her.  The 
aifkount  of  the  debt  was  not  to  depend  on 
the  selling  price  of  the  property,  but  was  a 
fixed  amount  which  was  made  a  definite  lien 
im  the  property.  The  promise  made  vhldi 
she  in  her  agreement  calls  a  IlablU^  was 
fixed,  and  everything  In  the  promise  was  def- 
inite exc^  the  time  of  paymott  It  certain- 
ly was  not  cmtemplated  that  If  elrcum- 
stancee  arose  which  prevented  a  sale  of  the 
property  the  debt  diould  never  be  paid. 
JOMH  T.  Bider,  8  Kan.  134 ;  Palmer  r.  Hum- 
mer, 10  Kan.  464,  IS  Am.  Bep^  S58.  The 
well-settled  rale  is  that,  tf  a  debt  In  fact 
exists  which  has  all  the  essentials  except 
:  fixing  a  definite  time  of  payment,  or  if  pay* 
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ment  Is  made  to  d^>end  upon  a.  conttagency 
wbldi  does  not  or  cannot  happen,  Oie  law  n- 
qnlrea  parmoit  to  be  made  within  a  reaBon- 
able  time. 

In  Braton  V.  Benton,  78  Kan.  866,  870, 
871,  97  Pac.  878.  380,  the  obligor  agreed  to 
pay  an  acknowledged  debt  as  soon  as  be 
could,  and  It  was  held  that  the  obligation 
could  not  be  regarded  as  a  conditional  one 
but  as  an  actual  liability  which  la  payable 
within  a  reasonable  time.  It  was  there  said : 

"The  mere  admission  of  the  debt  ia  sufficient 
to  establish  an  absolute  legal  liability,  lacking 
only  the  element  of  matnri^  to  make  it  avail- 
able as  a  cause  of  action.  It  is  entirely  Incon- 
sistCQt  with  the  spirit  and  purpose  of  the  en- 
gagement  to  suppose  for  a  moment .  that  the 
parties  contemplated  that  the  avowed  obligation 
should  never  be  capable  of  enforcement,  even 
to  the  extent  of  the  obligor's  ability  to  pay,  un- 
less he  should  become  financially  able  to  meet 
the  entire  obligation  at  once." 

In  Randall  t.  Johnson,  S9  Miss.  S17,  42  Am. 
Rep.  865,  the  court  was  considering  a  prom- 
ise to  pay  a  certain  sum  of  money,  procnred 
to  pay  tor  the  rising  of  a  vessel,  wltliln  90 
days  after  the  first  return  trip  of  the  vessel, 
and  it  was  btid  that  the  promise  conld  be 
enforced  although  the  vessel  was  lost  at  sea, 
and  the  debt  was  payable  wltbln  a  reason- 
able time ;  that  Is,  In  90  days  after  the  usual 
time  required  for  a  i-etum  trip. 

In  Williston  v.  Perkins,  61  CaL  654,  It  .was 
ruled  that,  where  an  agreemrat  was  made 
to  pay  for  work  done  on  a  vessel  when  it 
was  sold,  the  owner  was  entitled  to  a  rea- 
sonable time  to  sell  the  vessel,  and,  if  he 
failed  to  8^1  it  within  a  reasonable  time, 
the  debt  was  enforceable. 

In  Crocker  v.  Holmra,  65  Me.  195,  20  Am. 
Rep.  687,  the  maker  of  a  note  had  promised 
to  pay  when  be  sold  his  residence,  and  It 
was  held  that  the  debt  was  absolute,  although 
the  time  of  payment  was  indefinite. 

In  De  Wolfe  v.  French,  51  Me.  420,  the 
court  held  that,  when  a  debt  is  due  absolute- 
ly, and  the  happeniug  of  a  future  event  is 
fixed  as  the  time  of  payment,  .which  future 
event  does  not  happen  as  contemplated,  the 
law  Implies  a  promise  to  pay  within  a  rea- 
sonable time. 

In  Button  V.  Higgins,  6  Colo.  App.  167,  38 
Pa&  390,  It  was  held  that  a  person  who 
promised  to  pay  for  services  when  some  real 
estate  was  sold  sbould  be  held  to  pay  within 
a  reasonable  time. 

In  Nunez  v.  DauteJ,  86  U.  S.  (19  WaU.)  560, 
561,  662,  563  (22  I*  Ed.  161)  the  court  Inter- 
preted an  obligation  to  pay  a  sum  of  mgney 
"as  soon  as  the  croP'  can  be  sold  or  the 
money  raised  frwn  any  other  source,"  aa  an 
obligation  to  raise  the  money  by  one  means 
or  the  other  within  a  reasonable  time,  and 
that  "It  could  not  have  been  the  Intention 
of  the  parties  that  if  the  crop  were  destroy- 
ed, or  from  any  other  cause  could  never  be 
sold,  and  the  defendants  could  not  procure 
the  money  from  any  other  sottrce*  the  debt 


should  never  be  paid.  Sndi  a  residt  wonld 
be  a  moctery  of  justice." 

Noland  V.  Bull,  24  Or.  479,  88  Pac.  983,  Is 
quite  Uke  the  case  at  bar.  One  who  purchas- 
ed a  rancb  tor  92,000  gave  the  seUer  an  obU- 
gatton  to  pay  him  $500,  the  balance  of  the 
purdiase  price  of  the  nndi,  as  soon  as  fin 
pnrdiaser  conld  sell  the  ranch  for  not  less 
than  $2,000.  The  court  held  that  the  prom- 
ise created  an  ff»i«iHng  debt  which  the  obligor 
was  bound  to  pay,  and  that  it  ahoold  b« 
treated  as  a  promise  to  pay  within  a  reason- 
able time  wtteUwr  the  i^roperty  was  sold  or 
not 

[2]  The  mortgage  ddit  wliidi  the  defeaidaut 
assumed  to  pay  became  an  actual  liability 
whMi  the  pn^terty  was  tranafbrved  to  her. 
The  payment  of  the  same  was  postponed  to 
an  inde&ilte  time.  Tb»  fact  that  a  sale  was 
not  made  for  the  sum  named  did  not  cancel 
the  debt  Neither  did  the  destruction  of 
the  bouse  dlsdiai^e  the  obligation  or  any 
part  of  It  It  only  demonstrated  ttiat  the 
contingency  named  as  the  ttme  of  payment 
was  unlikely  ever  to  bappon.  Whra  the  de- 
fendant, instead  of  rebuilding  the  house  from 
the  $2,100  received  as  Insurance,  placed  a 
small  house  upon  the  lots  costing  (mly  $700, 
it  became  i^parent  that  the  property  conld 
not  be  s^d  for  the  price  named.  While  the 
defendant  was  not  required  to  reinvest  the 
insurance  money  and  restore  the  building  as 
she  might  have  done,  her  own  act  in  erecting 
a  cheap  building  on  the  premises  made  it 
reasonably  certain  ttiat  $3300  could  not  be 
derived  from  Its  sale.  Under  the  drcum- 
stances  we  think  a  reasonable  time  for  pay- 
ment had  elapsed,  and  the  court  was  justified 
In  entering  Oie  Judgment  of  foreclosore. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


SMAUi  V.  SMALL  et  aL  (No.  20406.) 
(Supreme  Gonrt  of  Kansas:  Dee.  9,  191(k) 

fSl/IIabus  by  the  Court.) 

Deeds  <8=>208fl)— Dblivbbt— Evidbnoi. 

Ttie  plaintiff's  evideace  considered,  and  h«id 
that  a  demurrer  to  it  was  properly  sustained. 

[Ed.  Note.— EV>r  other  cases,  see  Deeds,  Cent. 
Dig.  H  620;  030;  Dec  Dig.  «»20S(1).1 

Appeal  from  District  Court,  Doniphan 
County. 

Action  by  Maude  Dell  Small  a^lnst  A.  M. 
Small  and  others.   Judgment  for  defendants, 

and  platntlfr  appeals.  Affirmed. 

A.  Bowers,  of  St.  Joseph,  Mo./  and  0.  W. 
Reeder,  of  Troy,  for  appellant  A.  L.  Perry 
and  J.  J.  Baker.  boUi  of  Troy,  and  S.  M. 
Brewster,  Atty.  Oen.,  for  appellees. 

BURCH,  J.  The  action  was  one  to  set 
aside  three  deeds  of  real  estate.  A  demurrer 
was  sustained  to  the  plaintUTs  evidence,  and 
she  appeals. 
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On  March  9, 1904,  Bowen  Small,  the  owner, 
executed  and  acknowledged  a  deed  of  the 
propertr,  which  is  a  farm  of  160  acres,  to  his 
diildren  and  grandchildren.  On  September 
25,  1910.  he  married  the  plaintiff.  On  De- 
cember 2,  1910,  he  died  Intestate.  At  tbe 
time  of  his  death  he  lived  with  his  wife  In  a 
home  which  he  owned  In  the  city  of  Serer- 
ance.  After  his  death  his  estate  was  pro- 
bated. His  widow  remarried,  but  was  di- 
vorced from  her  last  hnsband  when  the  pres- 
ent action  was  commenced.  In  September, 
1911,  at  the  S(^cltatlon  of  an  agent  of  the  de- 
fendants, the  plalntlfr  executed  and  delivered 
a  deed  quitclaiming  her  interest  In  the  farm 
to  the  grantees  in  the  Bowen  Small  deed.  A 
Moond  deed  of  the  same  tenor  was  executed 
and  ddlTiVed  by  the  platutlff  to  correct  a 
Terbal  tnaocniacy  in  the  first  one.  These 
deeds  were  pronqttly  recorded.  The  deed  of 
Bowen  Small  was  not  recorded  nntU  after  his 
.  deatb.  Ibe  aotloii  was  brought  In  January, 
1815. 

The  prtltlon  aliased  that  the  deed  of  Boi^ 
en  Small  was  void  becanae  it  had  not  been  ds- 
llvered  by  the  grantor.  The  plalntUC  testified 
that  Mace  Small,  a  son  of  Bowen  Small,  bad 
charge  nf  tbe  farm,  farmed  It,  and  paid  rent 
to  his  father.  She  said  that  Uvx  Small  told 
her.  after  his  father's  death,  that  be  was  giv- 
ing his  brother,  Beatde  Small,  the  nmta 
Bowen  Small  kept  some  stodc  on  the  farm 
and  wonld  go  there  two  or  three  times  a 
week.  Sometimes  the  plaintiff  wonld  go  with 
him.  A  week  or  so  after  Bow«b  Small's 
deatb  Mace  Small  and  Beattie  Small  came  to 
the  plalhttCTs  house  to  lo<A  for  some  papers 
they  said  they  had  to  have.  They  did  not 
say  what  papers.  Twice  afterwards  they 
'  came  on  the  same  mission,  and  on  one  occasion 
said  a  paper  was  lacking  which  they  could 
not  find.  They  got  papers  each  thne,  but  the 
plaintiff  did  not  know  what  the  papers  were. 
The  deed  in  question  was  filed  for  record  on 
December  8,  1910.  It  recited  that  the  gran- 
tor was  a  widower,  that  it  was  made  In  con- 
sideration of  one  dollar  and  love  and  affecdon, 
and  it  was  in  form  a  warranty  deed. 

The  foregoing  evidence  did  no  more  than 
furnish  a  basis  for  speculation  as  to  whether 
or  not  the  deed  was  among  the  various  papens 
taken  from  tbe  decedent's  home  after  bis 
death.  The  missing  paper  may  very  well 
have  been  one  necessary  to  the  probate  pro- 
ceedings. Mace  Small  and  Beattie  Small 
were  not  called  to  tesUfy  on  the  subject 
Tbe  register  <^  deeds  was  not  called  to  iden- 
tify the  person  who  filed  tbe  deed  for  record, 
and  no  attempt  was  made  to  trace  possession 
of  the  instroment  backward  from  presenta- 


tion for  registration.  TAe  notary  public  who 
took  the  acknowledgment  was  not  called  to 
tell  what  became  ot  tbe  deed  after  it  passed 
nnder  bis  seal.  The  evldttice  falls  to  give 
any  account  whatevw  of  the  instmment 
from  the  date  of  execution  to  Uie  date  of  fil- 
ing. 

The  drcnmstantlal  evidence  tonchlng  tbe 
subject  of  proprietorship  of  the  farm  did  no 
more  than  furnish  a  basts  for  conjecture. 
The  belief  is  quite  common  that  a  deed  de- 
livered before  death,  but  accompanied  by 
some  arrangement  reserving  beneficial  nse 
until  deatb.  Is  a  better  way  of  disposing  of 
property  than  by  will.  The  grantees  of 
Bowen  Small  were  his  ehlldren  and  grand- 
childrwi,  and  the  circumstances  that  the.  one 
who  oceoided  and  farmed  tbe  place  paid  rent, 
and  permitted  stock  to  be  fc^  there,  were 
insufficient  to  warrant  the  court  In  making  a 
poattlve  finding  of  nondelivery.  There  la  no 
presumption  of  fraud  or  wrongd(dng  oa  the 
part  of  Mace  Small,  Beattie  Small,  or  any 
raw  else,  and  tbe  burd^  rested  on  tbe  plain- 
tiff to  famish  substantial  evidence  to  es- 
tablish her  charge  Ibat  the  deed  bad  not  been 
delivered  In  her  husband's  lifetime. 

The  petition  alleged  that  Bowen  Small  mar- 
ried the  plaintiff  after  making  tbe  deed,  and 
that  she  had  no  knowledge  of  the  fact  that 
It  had  been  made.  The  allegation  does  not 
amount  to  a  charge  of  foaud  upon  the  plain- 
tiffs marital  rights,  and,  if  it  did,  there  was 
no  evidence  to  sustain  it.  There  is  no  evi- 
dence that  Bowen  Small  contemplated  mar- 
riage or  even  knew  the  plaintiff  when  the 
deed  was  made.  He  discussed  his  financial 
resources  with  the  plaintiff  and  enumerated 
some  of  them,  bat  did  not  include  the  farm 
among  them.  He  told  her  he  had  mcmey  in 
the  bank  and  m<Hiey  loaned  out  to  the  chil- 
dren, that  he  was  not  wealthy,  but  that  he  had 
plenty  to  keep  her  as  long  as  she  lived.  She 
said  she  knew  he  had  a  home,  and  that  she 
had  one.  When  pressed  for  an  answer,  she 
would  not  say  she  ever  believed  her  husband 
owned  tbe  farm.  Her  strongest  statement 
was,  "I  Just  thoQgfat  it  belonged  to  the 
Smalls." 

Since  tbe  plaintiff  failed  to  show  sufficient 
cause  for  cancellation  of  the  deed  made  be- 
fore her  marriage  with  Bowen  Small,  it  la 
not  necessary  to  dlscnss  the  evidence  rating 
to  the  .validity  of  the  deeds  obtained  from  the 
plaintiff  to  remove  whatever  shadow  rested 
cm  tbe  defendants*  title  because  the  deed 
from  Bowen  Small  was  not  recorded  until  af- 
ter his  death. 

The  Judgment  of  tbe  district  const  la  af- 
firmed. All  the  Jusdcea  ooncnrring. 
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AM)IIEWS  T.  UNION  PAO.  R.  CO. 
(No.  2047B.) 
(Supreme  Conrt  of  Kansas.  Dec.  9,  1916.  Re- 
hearing Denied  Dec.  19,  1916.) 

(Byllabui  »y  the  Court.) 

1.  COUlfKBCB  «=>3^IhTEB8TATK  SHIPKEKT- 

"Intbbstate  Comhebcb." 
A  shipment  of  grain  from  a  point  in  Kansas 
consigned  to  a  point  in  Missouri  was  sold  by 
the  consignee  to  a  dealer  for  deliverr  in  Kansas 
before  it  bad  reached  the  state  une.  It  was 
subseqaently  taken  across  the  state  line  and 
back  again  to  an  elevator  in  Kansas,  where  it 
was  unloaded.  EM,  that  the  ahlpment  con- 
stituted interstate  commerce. 

[Ed.  Note.— For  other  caaea,  afie  Commerce, 
Cent  Dig.  H  26.  81;  Dec.  Dig.  «S933. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerccj 

2.  Afpeai.  and  Ebbob  9s>1064(1>— Instbuo- 
riONB — Habklbss  ElUtOB. 

A  recovery  for  the  loss  of  property  received 
for  transportation  in  interstate  commerce  is  pro- 
Tided  for  by  a  federal  law  which  superseded 
state  statutes  on  the  subject,  and  must  be  based 
on  that  law,  but  an  instruction  of  the  court  ad- 
vising the  jury  that  the  recovery  for  the  loss 
might  rest  on  compliance  with  the  terms  of  a 
state  statute  does  not  require  a  rev^sal  of  the 
judgment  fixing  the  amount  of  the  loss,  since 
It  appears  that  the  erroneous  instraction  could 
not  have  prejudiced  the  substantial  rights  of  the 
defendant 

{Ed.  Note.~-For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4219 ;  Dec.  Dig.  <3=>10e4(l)  ; 
Trial,  Cent  Dig.  8  525.] 

3.  COUUXBCE  <e=98— TkTBBSTATX  SBIfUENT— 
ATrOBHBT'S  FeCS. 

The  allowance  of  an  attorney's  fee  In  the 
action  to  recover  the  loss  and  for  which  provi- 
sion is  made  in  a  etate  statnte  is  unwarranted 
and  invalid. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  8  6;  Dec.  Dig.  «»8.1 

Appeal  fMm  District  Coart,  Wyandotte 

County. 

Action  by  F.  A.  Andrews  against  the  Union 
Paclflc  Railroad  Company.  Judgment  for 
plaintifE,  and  defendant  appeals.  Affirmed 
in  pert,  and  rerersed  in  part 

B.  W.  Blair,  C.  A.  Magaw,  and  T.  M. 
Llllard,  all  of  Topeka,  for  app^nt  A.  J. 
Bolinger  and  Hal  R.  Lebredit,  both  of  Kan- 
sas Clt7i  Mo.,  and  J.  K.  C!nbblson,  of  Kansas 
City,  Kan.,  for  appellee. 

JOHNSTON,  a  J.  F.  A.  Andrews  brought 
this  action  against  the  Union  Padfic  Ball- 
road  Company  to  recoTa  tot  the  loss  of  a 
portion  of  a  shipment  of  com  and  for  an  at* 
tomb's  fee. 

On  September  1,  1914,  the  (daintUf  shipped 
from  RoasTtlle,  Kan.,  66,000  pounds  of  com  to 
a  conunlsaion  firm  in  Kansas  Clt7.  Uo.,  the 
iAU  of  lading  reading  in  part  as  follows: 

"Cooaigned  to  order  of  F,  A.,Andrews.  destina- 
tion Kansas  City,  Mo.,  county  of  ,  notify 

Watkins  Qrain  Company  at  Kansas  Ci^,  Mo.,^* 
etc. 

The  car  arrived  at  the  Union  Padflc  yards 
in  Kansas  City,  Kan.,  on  September  3d,  and 
the  grain  company  sold  the  com  to  another 


Arm  to  be  delivered  at  an  elevator  in  Rose- 
dale,  Kan.,  and  ordered  tiie  ^fendant  to 
transfer  the  car  to  tiiat  point  The  de- 
fendant's record  of  this  order  Is  as  fMlows: 

"Kansas  City,  Mo.,  9-3-1911. 
"Received  of  Watkins  Grain  Company  bill  of 
lading  and  order  for  car  121,186.  Ordered  to 
Frisco.  For  Roeedale  Elv.  TUm  order  will  be 
duly  executed. 
"[Stamp]  Union  Pacific  Railroad : 

"Received  Sept  8. 1914,  Kansas  City,  Mo. 

"F.  D.  Fox,  Agent" 

The  car  was  therefore  hauled  across  the 
state  line  Into  KQssourl  and  transferred  to 
the  Frisco  lines,  over  whose  tracks  It  was 
hauled  back  again  Into  Kansas  to  the  ele- 
vator at  Rosedale.  The  grain  was  there 
weighed,  and  the  car  was  found  to  contain 
but  61,220  pounds,  making  a  shortage  of  4,- 
780  pounds.  On  September  16,  1914,  plain- 
tiff's agent  mailed  to  the  defendant's  agent 
at  Kansas  City,  Mo.,  a  claim  for  this  loss, 
giving  the  value  as  |66,  and  again  on  March 
8,  1915,  he  delivered  to  the  agent  at  Ross- 
vllle,  Kan.,  a  written  notice  that  he  had  suf- 
fered a  loss  of  964.95,  In  which  he  made  a 
demand  for  damages  in  the  sum  of  $60  only, 
and  stated  that  If  the  same  was  not  paid 
within  30  days,  suit  would  be  brought  for  Its 
recovery,  with  a  reastmable  attorney's  fee. 
This  action  was  commenced  on  April  17, 
1915.  At  the  trial  the  conrt  instructed  the 
Jury  upon  the  theory  that  chapter  240  of  the 
Laws  of  1911  was  the  governing  statute,  and 
that  before  the  plaintiff  could  recover  for 
his  loss  he  must  prove  that  he  had  made  a 
demand  upon  the  defendant  for  payment  of 
the  amount  claimed,  60  days  prior  to  the 
commencement  of  the  action.  The  verdict 
was  In  favor  of  the  plaintiff,  awarding  him 
damages  in  the  sum  of  $60.  with  an  attor- 
ney's fee  of  $50,  and  In  answer  to  sEtedal 
questions  the  jury  stated  that  the  demand 
for  payment  of  the  amount  claimed  was 
made  upon  defendant  on  or  about  September 
10,  1914.    Defendant  appeals. 

The  statute  which  controls  the  disposition 
of  the  case  depends  upon  the  character  of 
the  shipment.  If  It  is  Intrastate  the  Kansas 
statute  governs,  but  if  Interstate  it  Is  con- 
trolled by  the  congressional  act  commonly 
designated  as  the  Carmack  Amendment 
That  the  shipment  in  question  was  interstate 
there  can  be  no  doubt.  The  consignment  was 
from  a  point  In  Kansas  to  a  point  in  Mia- 
sourl.  The  shipment  was  taken  across  the 
state  line  to  the  place  of  consignment  in  an- 
other state,  but  the  car  was  subsequently 
returned  to  an  elevator  in  Kansas  and  there 
unloaded.  The  fact  that  the  car  was  brought 
back  into  Kansas  and  unloaded  there  did 
not  take  away  the  Interstate  character  of 
the  shipment  nor  would  the  character  of 
the  shipment  have  been  changed  even  If  a  de- 
livery had  been  made  before  the  car  crossed 
the  state  line  into  Missouri. 

[1]  In  Shipping  AssodatlMi  v.  Railway  Co.. 
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97  Kan.  286,  1S4  Pac  1129,  wyl,  pu.  2,  It  was 

ma: 

"A  sfaipm«Bt  of  good*  ccmUgaai  to  a  poliit  in 
another  state  constitutes  Intentato  ccMnmerce. 
notwithstanding  on  actnal  delivery  ia  made  be- 
fore a  state  line  is  crossed." 

Other  cases  to  the  same  effect:  Leibeogood 
T.  Railway  Co.,  83  Kan.  26,  109  Pac.  988,  28 
L.  R.  A.  (N.  S.)  985;  Horse  &  Mnle  Co.  t. 
Railway  Co..  95  Kan.  681,  149  Pac.  43«;  En- 
right  T.  Railway  Oo..  96  Kan.  546,  152  Pac. 
629. 

Congress  having  legislated  upon  the  sub- 
ject of  Interstate  shipmeots  of  this  character, 
neither  of  the  state  statutes  relied  upon  by 
the  plaintiff  Is  available.  Part  1,  34  U.  S. 
Stat,  at  Lai^,  c.  3591,  p.  595,  $  7,  pars.  11, 12 
(U.  S.  Comp.  St.  1913,  §  8592) ;  Adams  Ex- 
press Co.  V.  Cronlnger,  226  U.  S.  491,  83  Snp. 
Ct  148,  67  L.  Ed.  814,  44  L.  R.  A.  (N.  S.) 
267.  The  Legislature  of  Kansas,  however, 
did  not  Intend  that  chapter  240  oiT  the  Laws 
of  1911  should  be  applied  to  Interstate  ship- 
ments; as  Its  application  was  expressly  limi- 
ted to  "transportation  from  one  point  in  this 
state  to  another  point  In  this  state."  Neither 
can  the  action  be  based  on  section  7107  of  the 
General  Statutes  of  U909,  which  provides  for 
the  recovery  of  an  attorney's  fee,  since  the 
subject  ia  covered  by  the  Carmack  Amend- 
ment 

[2]  The  fact  that  the  court  submitted  the 
case  upon  a  statute  not  applicable  and  which 
required  that  a  notice  of  the  loss  and  a  de- 
mand for  payment  should  have  been  made 
60  days  prior  to  the  beginning  of  the  action 
will  not  preclude  a  recovery  for  the  loss 
actually  sustained.  Under  the  federal  law 
the  defendant  la  liable  for  any  loss,  damage, 
'  or  injury  to  property  received  by  it  for 
transportation.  There  was  a  loss  of  plalo- 
tlff'a  com  shipped  over  defendant's  line,  and 
the  latter  was  given  notice  of  the  loss  and 
a  reasonable  opportunity  to  pay  It  before  the 
action  was  brought.  It  la  true  there  was 
some  confusion  In  the  demands  made  by 
plaintiff  upon  the  defendant  One  was  made 
on  September  16,  1914,  and  In  that  the  loss 
was  fixed  at  4,780  pounds,  for  which  $66 
was  asked.  Another  was  made  on  March  8, 
1916,  claiming  a  loss  of  4,780  pounds  of 
com,  and  the  amount  claimed  for  it  was 
$64.05,  but  the  amount  demanded  was  only 
$60,  and  this  was  the  amount  awarded  by 
the  Jury.  The  quantity  of  com  for  which 
claim  was  made  was  the  same  In  each  de- 
mand but  there  appears  to  have  been  doubt 
as  to  the  value  of  the  corn.  In  their  special 
findings  the  Jury'  stated  that  the  demand  was 
made  on  September  16,  1914,  but  this  find- 
ing probably  resulted  from  the  Instraction  of 
the  court,  which  submitted  the  case  under 
Oie  act  of  1911.  It  Is  manifest  that  tbls  er- 
ror did  not  operate  to  the  prejudice  of  the 
defendant  niere  could  have  been  no  donbt 
as  to  the  quantity  of  com  that  waa  lost,  and 
Tei7  little  as  to  Its  market  price.  The  final 


demand  was  for  (60,  and  ample  time  was 
given  the  defendant  to  pay  the  loss  before 
the  action  was  brought  Although  the  caae 
was  erroneously  anbmltted  under  an  inap- 
plicable statute,  we  are  satisfied  that  the  er- 
ror did  not  affect  the  substantial  rights  of 
the  defoidant,  and  the  court  Is  not  warrant* 
ed  In  reversing  a  Judgment  unless  it  affirma- 
tively appears  to  have  prejudiced  the  sub- 
stantial rights  of  the  complaining  party.  Civ. 
Code,  {  581  (Gen.  St  1909,  {  0176);  Akin  v. 
Davis,  11  Kan,  580;  Woodman  v.  Davis,  32 
Kan.  344,  4  Pac.  262;  Ft.  S.,  W.  &  W.  R. 
Co.  V.  Karracker,  46  Kan.  511,  26  Pac.  1027; 
Sutter  V.  Harvester  Co.,  81  Kan.  452,  106 
Pac.  29. 

[8]  As  the  federal  law  supersedes  state 
statutes  on  the  subject,  and  the  recovery  Is 
based  on  that  law  Instead  of  section  7107 
of  the  General  Statutes  of  1909,  which  pro- 
vides that  an  attorney's  fee  may  be  allowed 
In  certain  cases,  the  court  was  not  warranted 
in  awarding  an  attomey*s  fee.  Even  if  the 
statute  authorizing  the  allowance  of  an  at- 
torney's fee  should  be  treated  as  general  In 
Its  appllcatl<m,  it  could  not  be  applied  to  re- 
coveries under  the  federal  statute.  In  recent 
dedslona  of  the  federal  Supreme  Court  state 
regulations  of  this  kind  are  held  to  be  dis- 
criminatory and  In  conflict  with  the  act  of 
Congress  regulating '  interstate  commerce. 
Charleston  ft  W.  Car.  R.  R.  v.  Varavllle  Co., 
237  U.  S.  697.  83  Snp.  Ct  715,  59  L.  Ed.  1187, 
Ann.  Cas.  1916D,  333;  Atciiison  ft  Santa  F6 
Ry.  V.  Vosburg,  238  U.  S.  56,  35  Sup.  Ct  675. 
69  L.  Ed.  1199.  U  R.  A.  1915E,  953. 

The  Judgment  of  the  district  court  award- 
ing the  plaintiff  damages  in  the  sum  of  $60 
win  be  affirmed,  but  it  will  be  reversed  as 
to  the  awarding  of  an  attorney's  fee^  All  the 
Justices  concurring. 


In  re  OSBORNB'S  ESTATB.* 
OSBORNH  T.  OSBOBNB.  <No.  SOBSOJ 
(Sapieoie  Oonrt  of  Kansas.  Dee.  9, 

(ByUaius  by  the  Court,) 

1.  Wills  *=>796—ELKCTion— Right  or  Wid- 
ow. 

Where  no  rights  have  Intervened,  the  pro- 
bate court  has  Jurisdiction  to  set  aside  the  elec- 
tion of  a  widow  to  take  under  her  husband's  will, 
upon  a  showing  that  it  was  made  under  a  mis- 
apprehension brongtit  about  by  fraud  or  mistake, 
or  oy  the  omission  of  the  court  to  make  the  ex- 
planation reqnired  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig:  6fi  2064r-2068.  2070;  Dec.  Dig.  «^796.J 

2.  Wills  <^796  —  Pbobatx  —  Buoxxon  to 

Takk  Thereundeb. 
The  evid«ice  heid  to  support  flndlngs  to  the 
effiet  that  the  election  of  a  widow  to  take  under 

her  husband's  will  was  made  under  such  circum- 
stances as  to  justify  a  judgment  Betting  it  aside. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  2064-2068,  2070 ;  Dec.  Dig.  *=>796.] 

Appeal  from  District  Court  Douglas  Coun- 
ty. 
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In  the  matter  of  the  estate  of  WUllam  F. 
Osbome,  deceased.  Katie  A.  Osborne,  widow, 
applied  In  the  probate  court  to  have  her  eleo- 
aoa  to  ta^e  under  the  will  set  aside  and  the 
appllcatioo  being  denied,  appealed  to  the  dis- 
trict court  From  a  Judgment  setting  aside 
the  election,  W.  F.  Osborne,  Jr^  executor, 
appeals.  Affirmed. 

Means  ft  Rice,  of  Lawrence,  tm  appellant. 
Ralph  B.  Page  and  C.  M.  Oakes,  both  of  Ot- 
tawa, tor  appellee. 

MASON,  J.  William  F.  Osborne  died  tes- 
tate January  21,  1914.  Six  days  later  a  rec- 
ord was  made  in  the  probate  court,  reciting 
the  elecUon  of  his  widow.  Katie  A.  Osborne, 
to  take  under  the  wilL  On  March  9,  1914, 
she  filed  an  application  to  have  sudi  elec- 
tion  set  aside  because  made  under  a  misap- 
prehension of  her  lights  under  the  will, 
brought  about  through  her  not  haying  been 
sufficiently  advised  In  that  regard.  The  pro- 
bate court  denied  the  application,  and  she 
appealed  to  the  district  court  which  found 
that  her  contentions  were  well  founded,  and 
that  no  lights  had  Intervened,  and  set  aside 
the  election.  The  executor  appeals. 

[1]  1.  A  reversal  is  asked  principally  up- 
on the  ground  that  the  probate  court  had  no 
Jurisdiction  to  set  a^de  the  election,  and 
that  the  district  court  on  appeal  had  no 
greater  power.  In  support  of  this  view  It  la 
ai^ed  that  the  duty  of  the  probate  court  in 
connection  with  such  an  election  Is  perfunc- 
tory ;  that  its  function  la  completed  when  It 
has  explained  to  the  widow  her  rights  under 
the  will  and  under  the  law ;  that  it  acts  mln- 
Lsterially,  placing  upon  the  record  whatever 
the  widow  directs,  thereby  exhausting  its 
Jurisdiction;  that  relief  from  an  Ill-advised 
election  can  be  granted  only  by  a  court  of 
equity.  TMs  view  Is  perhaps  unavoidable,  if 
the  probate  court  is  conceived  as  a  mere  in- 
strument to  make  an  entry  on  the  record  at 
the  direction  of  the  person  interested.  But 
we  think  this  la  not  an  adequate  conc^)tlon 
of  the  part  In  the  matter  to  be  performed  by 
the  probate  court.  The  election  Is  required 
(save  in  exceptional  cases)  to  be  made  per- 
sonally in  court,  after  an  ezplanaticm  of  the 
legal  effect  of  what  is  to  be  dime.  Oen.  Stat 
1909,  {  9819.  The  rec^tion  of  the  election 
has  been  held  to  be  a  Judicial  act  which 
cannot  be  performed  by  a  deputy  clerk. 
Melllnger  v.  MelUnger,  73  Ohio  St  221,  227, 
228,  76  N.  B.  616.  We  regard  the  entry  ot 
the  election  on  the  minutes  as  essentially  the 
record  of  a  decision  ttf  the  court ;  it  Involves 
an  adjudication — an  investigation  and  a  find- 
ing of  the  fact  that  such  a  choice  has  actu- 
ally been  made  by  the  widow,  implying  that 
she  has  not  only  expressed  herself  to  that 
effect,  but  has  done  so  understandingly,  aft* 
er  the  explanations  required  by  the  statute 
have  been  made.  If  she  should  express  her- 
self as  electing  to  take  under  the  will  and 
the  probate  Judge  knew  that  audi  expres- 


sion was  due  to  her  mlsapprtiwnslon  of  Its 
provisions,  through  not  having  received  the 
explanation  required  by  the  statute,  he 
would,  of  course,  not  accept  or  record  socb 
expression  as  an  election.  If  the  situation 
were  such  that  a  fall  compliance  with  the 
law  on  his  part  would  have  advised  him  that 
she  was  under  such  a  misapprehension,  but 
from  a  neglect  to  follow  the  provisions  of 
the  statute  he  was  not  informed  of  it  and 
therefore  made  a  record,  showing  an  elec- 
tion at  variance  with  her  feal  desire,  he 
would,  through  Inadvertence,  have  made  a 
finding  contrary  to  the  fact — an  erroneous 
decision  or  Judgment  that  she  had  elected  to 
take  under  the  wIU.  A  pn^ate  court  la  usu- 
ally held  to  have  the  same  power  to  correct 
its  own  errors  as  a  court  of  general  Jurisdic- 
tion. 11  Cyc.  799;  1  Black  on  Judgments  ^d 
EdO  i  297 ;  note,  90  Am.  Dec.  136.  Such  Is 
the  rule  in  this  state  by  statute,  and  the 
probate  court  may  set  aside  one  of  Its  own 
orders  for  fraud  or  Irregularity  (Civ.  Code. 
8{  696.  60S ;  Oen.  St  1909,  S8  6191,  6200).  the 
provision  relating  to  the  latter  ground  cov- 
ering the  results  of  misapprehension  or  In- 
advertence on  the  part  of  the  Judge.  Bank 
V.  Ross,  Bx'x,  90  Kan.  423,  133  Pac.  53S. 

In  Ohio  It  has  been  held  that  the  probate 
court  has  no  power  to  set  aside  an  electicm 
which  it  has  received  and  recorded.  Davis 
et  al.  V.  Davis,  11  Ohio  St  386,  39L  But  the 
dedsiou  cited  was  explicitly  put  upon  a  nar- 
row view  of  the  power  of  that  court,  the 
opinion  saying:  "Its  Jurisdiction,  in  probate 
and  testamentary  matters  even,  is  special 
and  not  general."  In  this  state,  in  accord- 
ance with  the  usual  rule,  the  probate  coyrt 
is  regarded  as  being  a  court  of  general  Ju- 
risdiction with  respect  to  matters  commit- 
ted to  it  Pamell  v.  Thompson,  81  Kan.  119, 
132,  105  Pac.  602,  88  U  B.  A.  (N.  S.)  658. 
Our  statute  enumerating  the  powers  of  the 
probate  court  is  quite  dmllar  to  that  referred 
to  and  quoted  from  in  the  Davis  Case,  but 
this  clause,  not  found  in  the  Ohio  act,  was 
added  to  tiiat  of  Kansas  by  ameadment  in 
1868,  "to  have  and  exorcise  the  JuxlsdlctlOD 
and  authority  provided  by  law  reqwctlng 
executors  and  administrators,  and  the  set- 
tlement of  the  estates  of  deceased  pmons." 
Oen.  Stat  1909,  |  2473.  In  Jraies  T.  Savlnis 
Association  Co.,  10  Ohio  Clr.  Dec.  41,  42,  it 
was  said  of  the  facts  in  the  Davis  Case: 

"Under  such  conditions,  one  might  well  sup- 
pose, at  first  blush,  that  the  probata  court  had 
sufficiently  acquired  jurisdictioD  of  the  subject- 
matter  to  adjudicate  upon  the  question  of  an 
alleged  mistake  as  to  the  provisions  of  the  will, 
upon  part  of  the  widow,  and  the  effect  tbama 
upon  her  rights,  but'  the  Supreme  Oonrt  properly 
held  otherwise." 

In  Railway  v.  Devine,  16  Ohio  N.  P.  R. 
(N.  S.)  66,  61,  after  citing  the  Davis  Case 
and  others  of  a  similar  tendency,  the  court 
quoted  a  passage  from  Woerner  on  the  Amer^ 
lean  Law  of  Administratl<Hi,  to  the  effect 
that  the  omferring  of  Jurladictton  npwk  a 
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paiticular  Bubject-matter  carries  with  It  the 
to  decide  collateral  Issues,  and  added: 
"Since  the  promalgatkm  of  the  abore,  tite 
tendency  bas  been  to  conatroe  even  more  liber- 
allj,  and  reasonably  and  substantiallT  widen 
tbe  jorisdiction  of  the  probate  court  to  meet  the 
exigencies  arising  in  tne  adminirtratkHi  of  the 
duties  of  said  court" 

It  then  quoted  from  a  later  decision  of  the 

Ohio  Supreme  Court,  and  said: 

"The  toreeoing  unmistahabl;  indicates  a  ten- 
deocy  to  widen  the  Jurisdiction  of  the  probate 
court" 

In  Adams  t.  Adams,  39  Ala.  274,  603,  e05. 
It  was  held  that  a  widow's  mistake  In  making 
her  electtoo  could  only  be  corrected  In  a  court 
of  general  equitable  jurisdiction,  bnt  the  de- 
cision appears  to  bare  been  affected  by  the 
fact  that  she  had  retained  a  benefit  received 
under  the  will,  and  that  therefore  the  probate 
court  was  "not  clothed  with  the  requisite 
power  and  macMneiT  to  do  equity  between 
the  parties."  In  sereral  cases  courts  not  hay- 
ing general  equitable  Jnriadlctlai  taaTe  been 
held  to  be  authorized  to  give  relief  against  an 
election  unadvisedly  made.  Brans'  Appeal 
from  Probate,  Bl  Conn.  486;  In  re  McFarlin 
(Del.  1910)  9  DeL  Ch.  480,  76  AH,  281.  See, 
also,  Statfii  ex  reL  lOnn.  I«.  A  T.  Co.  t.  Pro- 
bate Conrt,  120  Mlim.  442,  162  N.  W.  845,  L. 
B.  A.  19UIB,  816.  While  the  probate  court 
has  no  general  equitable  Jurisdiction.  In  ad- 
judicating nutters  within  Its  cognlzanoe.  It 
may  enforce  the  prlndples  of  equity.  Holden 
V.  S^er,  66  E^an.  412,  70  Pac.  848;  27  Am.  & 
Bug.  Dncy<a.  of  L,  KS8;  11  Cya  706.  The 
fact  that  relief  from  electlcHUB  influenced  by 
fraud  or  mistake  has  usually  been  sought  In 
the  district  court  is  not  persuaslTe  of  a  want 
of  Jurisdiction  In  tiie  probate  court  Hie 
broada  powers  of  a  court  of  equity  make 
that  a  proper  and  sometimes  a  loeferable 
fOTum  for  tlie  determination  of  such  a  con- 
trorersy.  especially  where  It  is  or  may  be 
complicated  with  other  matters,  such  as  the 
restoration  <a  a  status  tbat  may  have  been 
changed  In  consequence  of  the  61ecUon  made. 
We  condode  tbat  the  probate  court  bad  Ju- 
risdiction to  set  aside  the  election. 

[2]  2.  We  also  cmiclude,  fcsr  reasons  whi<^ 
will  be  briefly  stated,  that  there  was  eTidence 
to  support  the  flndlnss,  conclusions,  and  Judg- 
ment of  the  district  conrt  ^e  findings  that 
the  widow  was  not  Informed  as  to  her  rights 
under  the  will  and  under  tbe  law.  and  that 
the  probate  court  did  not  explain  to  her  the 
effect  of  the  will,  were  supported  by  evidence 
(some  of  which  was  contradicted)  tending  to 
show  these  facts:  The  will  left  to  tbe  widow 
during  her  life,  or  her  widowhood,  the  home- 
stead and  another  piece  of  real  estate,  tbe 
title  to  go  to  the  testator's  three  sons  upon 
her  death  or  remarriage.  No  other  specific 
provision  was  made  for  her.  Various  person- 
al bequests  were  followed  by  a  clause,  to  the 
effect  that  all  property  not  otherwise  disposed 
of  should  be  "divided  according  to  tbe  laws 
of  the  state."  The  testator  had  written  an 


addition  to  the  will  (whlcli,  however,  was  In- 
effective for  want  of  witnesses),  undertaking 
to  give  his  wife  a  half  into^st  In  tbe  pro- 
ceeds of  the  sale  of  a  tract  of  land,  subject 
to  some  minor  legacies,  the  other  half  to  go 
to  the  testator's  sons.  This  was  read  to  het 
at  the  same  time  as  tbe  will,  by  a  banker  in 
whose  custody  both  documents  had  been  left, 
and  she  supposed  that  It  was  a  part  of  the 
will — did  not  know  It  from  the  will — did  not 
understand  the  nature  of  a  codldl.  The  pro- 
bate Judge  knew  nothing  of  the  additional 
writing,  which  was  not  offered  for  probate. 
He  did  not  read  the  will  to  the  widow.  He 
asked  her  if  be  should  do  so,  and  she  said 
that  it  bad  already  heea  read  to  her.  He  did 
not  tell  her  what  her  rights  would  be  under 
tbe  will  or  under  the  law,  beyond  answering 
some  questions  she  asked  as  to  the  sale  of 
tbe  home,  and  there  was  some  conflict  as  to 
Just  what  these  answers  were.  We  regard 
this  evidence  as  justifying  also  the  conclusion 
of  the  district  court  that  the  widow  did  not, 
with  a  full  knowledge  of  her  rights,  elect  to 
take  under  tbe  will,  and  that  if  her  ri^ts 
had  been  fully  explained  to  her,  she  would 
have  discovered  the  mistake  under  whkh  she 
was  laboring  with  respect  to  the  provisions 
of  the  so-called  codldl  being  a  part  of  the 
wilL 

The  fact  found  by  the  court  that  the  scms 
of  the  testator,  knowing  that  the  widow  un- 
derstood the  codicil  to  be  a  part  of  the  will, 
permitted  her  to  make  her  election  under  that 
misapprehension,  without  Informing  the  pro- 
bate ^dge  of  its  existence,  was  Infwable 
from  evidence  <tf  a  discussion  between  ttiem, 
aftor  it  had  been  read  as  tboufl^  It  woe  a 
part  of  tbe  win,  tn  which  there  vaa  talk 
about  tbe  sale  of  the  land  to  which  it  related, 
and  the  division  of  the  proceeOi,  with  on 
offer  on  the  part  of  the  sons  to  add  to  the 
share  flbe  was  to  receive,  and  from  tbe  teet 
tbat  she  was  permitted  to  remain  is  the  be- 
lief that  the  codicil  was  a  part'  of  tbe  wm, 
while  the  probate  Judge  was  not  informed  of 
Its  existence. 

Tbe  trial  court  stated  as  a  condusltm  trcm 
the  facts  indicated  that  tbe  sons  practiced  a 
frmnd  upon  tbe  widow  in  this  respect,  or  If 
their  course  was  doe  to  a  mistake  on  tbsir 
part  that  die  should  still  have  rdtef.  The 
executor  maintains  that  no  fraud  could  have 
resulted  because  tb%  resldaary  clause  of  tbe 
will,  whldi  covered  the  land  described  in  tbe 
codicil,  called  for  its  dlvlslfm  according  to 
law,  which  would  have  glvoi  tbe  widow  an 
unincumbered  half,  while  tfie  codldl  gave  her 
but  a  half-interest  In  the  proceeds,  subject  to 
the  payment  of  legacies.  Counsel  for  the 
widow,  on  the  other  hand,  express  the  opin- 
ion that  the  residuary  clause  In  the  will  was 
a  mere  declaration  of  Intestacy  as  to  the 
property  not  specifically  disposed  of,  and  that 
if  she  elected  to  take  under  the  will,  she 
could  derive  no  beneflt  therefrom,  dtlng 
Oompton  V.  Akers.  98  San.  229, 160  Pac.  219. 


Digitized  by 


604 


101  PACIFIC 


RBPOBTER 


(Kan. 


We  tblnk,  In  dlnctlng  tbe  diTlfll<m  of  Uie 
residuary  estate  according  to  lav,  the  testa- 
tor merely  adopted  a  conrenlent  means  of  In- 
dicating bow  the  property  was  to  be  divided 
under  tbe  will.  Hnber  t.  Oarew,  26  Ohio  dir. 
Ct  B.  389.  The  mle  tbat  one  wlio  would  re- 
cdve  tbe  same  Interest,  either  as  devisee  or 
heir,  is  deemed  to  take  in  the  latter  capacity 
can  hardly  apply,  for  that  is  baaed  upon  the 
pre8umptl(m  of  a  greatw  advantage  to  the 
benefldary.  Underbill  on  Wills.  }  609.  But 
apart  from  the  question  whether  the  codicU 
was  more  ftivorable  to  the  widow  than  the 
will,  the  fact  that  it  was  presented  to  her 
and  withheld  from  ttie  probate  judge  tended 
to  some  confusion,  and  the  incident  serves  to 
strengthen  the  view  that  her  election  was  not 
made  with  a  full  knowledge  of  the  situation. 

Criticism  is  made  of  a  finding  that  an  elec- 
tion to  take  under  the  law  would  have  been 
of  substantial  benefit  to  the  widow,  and  that 
she  would  not  have  elected  to  take-  under  the 
will  if  she  had  been  fully  advised.  Tbe  find- 
li^  does  not  mean  that  the  provisionB  of  the 
law  were  necessarily  to  be  preferred  to  those 
of  the  win,  but  that  the  former  offered  ad- 
vantage not  given  by  the  latter,  upon  which 
SQch  a  preference  might  reasonably  be  based. 
The  course  of  the  litigation  affords  a  suffi- 
cient indication  of  the  desire  of  the  widow 
to  take  under  the  law.  The  finding  tbat  she 
did  not  know,  until  after  the  election  was 
entered  on  the  record,  of  the  facts  regarding 
some  real  estate  the  title  to  which  was  in 
one  of  the  sons,  was  In  accordance  with  the 
evidence,  and  does  not  Imply  that  she  had 
bad  no  opportunity  to  inspect  tbe  record. 

A  finding  that  none  of  the  benefldartes  un- 
der the  will  had  changed  their  situation  in 
view  of  the  election  Is  challenged  on  the 
ground  that,  as  the  sons  had  agreed,  in  con- 
sideration of  the  widow's  electing  to  take 
under  the  will,  to  make  some  repairs  on  a 
building  of  which  it  gave  her  tbe  use  (as 
well  as  to  pay  her  $2,300  from  the  proceeds 
of  the  aale  of  the  land  described  in  the  codi- 
cil), it  is  fair  to  presume  that  they  had  made 
the  repairs  mentioned;  no  evidence  having 
been  Introduced  to  the  contrary.  Wherever 
the  burden  of  proof  may  have  technically 
rested  in  this  regard,  the  appellant,  havlt^ 
made  no  effort  to  show  the  facts,  is  not  en- 
titled to  a  reversal  on  the  naked  preaump- 
tioo.  Bank  v.  Brecheisen.  98  Kan.  193,  157 
Pac.  259.  The  agreement,  which  was  signed 
at  tlie  time  the  election  was  recorded,  ttiat 
the  widow  should  be  paid  a  spedflc  amount 
out  of  the  proceeds  of  the  tract  referred  to  In 
tbe  codicU,  seems  to  indicate  that  the  provl- 
slona  of  that  Instrument  relating  to  its  sale 
were  in  the  minds  of  tbe  parties,  and  that 
tbe  widow  was  not  fully  informed  as  to  her 
rights,  either  under  the  law  or  under  the 

wia 

The  application  to  have  the  election  set 
aside  was  made  without  any  great  delay ;  the 


trial  court  had  ft  better  opportimlty  than 
can  be  afforded  on  review  of  determtnlnK  the 
state  of  the  widows  mind  at  the  time  she  in- 
dicated a  desire  to  take  under  the  will,  the 
Informatlcm  she  had  received,  and  her  nn* 
derstandlng  <a  the  altematires  between 
which  she  was  required  to  elect;  the  condn- 
slon  must  be  upheld  that  no  actual  election, 
with  such  opportunity  for  the  exercise  of  an 
intelligent  choice  as  the  atatote  contemplatea, 
was  ever  made. 

The  Judgment  is  affirmed.  All  tbe  Jastlees 
concurring. 


DAWSON  V.  BOARD  OF  COM'BS  07 
OHEBOKEB  GOlJim.  (No.  20460.) 

(Supreme  Conrt  of  EaasM.  Dee.  9,  1910,) 

(ByUabM  by  iha  VourtJ 

1.  CotTimEB  <8=»1S9— ExraRBBS— Fees  or  At- 

TORNET  GiNBRAL. 
Where  the  Attorney  General  and  his  asslBt- 
ants  prosecute  and  secure  the  conviction  ot  a 
person  for  tbe  violation  of  the  prohibitory  liquor 
law,  the  county  in  which  the  conviction  Is  ol>- 
tained  becomes  liable  for  the  fees  of  tbe  Attor* 
ney  General  and  his  assistants  wliich  have  not 
been  paid  within  one  month  after  the  convicted 
person  has  been  released  from  jail,  whether  the 
release  is  granted  by  the  district  court  or  by 
other  authorities,  and  whether  or  not  seenrlty 
for  the  payment  of  costs  haa  been  given  by  the 
convicted  party. 

[Ed.  Note.— For  other  cases,  see  Ooontxes* 
Cent  Dig.  ||  208-207 ;  DecTERg.  «»1S9.] 

2.  CoTTNTiKS  '©=>132— EiMNSES— Fees  of  At- 
torney Genebai.. 

The  provisions  of  the  parole  law  relating  to 
the  secuntT  for  and  payment  of  costs  by  a  parol- 
ed person  does  not  operate  to  repeal  or  amend  the 
proviflions  in  section  4378  of  the  General  Statutes 
of  1909  relating  to  tbe  liability  of  the  county  for 
the  fees  of  the  Attorney  General  and  his  as- 
sistants. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  S  208 ;  Dec.  Dig,  <8=sl32.] 

Appeal  from  District  Court,  C9ierokee 
County, 

Action  by  John  S.  Dawson  against  the 
Board  of  C\>unty  Commissioners  of  the  Coun- 
ty of  Cherokee.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions  to  enter  Judgment 
for  plaintiff. 

W.  P.  Montgomery,  of  Topeka,  for  appel- 
lant F.  W.  Boss,  of  Columbus,  and  EL  BL 
Sapp,  of  Galena,  for  appellee. 

JOHNSTON,  O.  J.  This  was  an  action  to 
recover  attorney's  fees  for  securing  convic- 
tions In  a  liquor  proeecutlon.  From  the  pe* 
tiUon  It  appeara  that  the  plaintiff,  as  Attor- 
ney General,  successfully  prosecuted  J. 
Bland,  Charles  Dixon,  and  Harry  Brown 
for  selling  liquor.  They  were  convicted  on 
April  1,  1913,  Bland  on  eleven  counts  and  the 
other  two  <»i  seven  counts  each.  Tliey  were 
fined,  sentenced  to  Imprisonment,  and  the 
costs  taxed  against  them,  and  on  appeal  the 
Judgment  of  conviction  was  affirmed  as  to 


4s»Var  otlwr  smob  ■m«mm  topic  uA  KBT'NUIIBEIR  In  all  KeyNamtersd  Digests  ana  iBdaxw 


Digitized  by 


Google 


DAWBON      BOABD  OF  O0H*BS 


Q05 


MGh.  After  hBTing  been  coaflned  In  Jail  a 
■hort  time  and  long  before  they  had  served 
ttidr  smteiLcee,  thB  partial  were  paroled  by 
UK  district  oourt— I>txon  and  Brown  being 
released  on  April  6,  19X4,  and  Bland  aboat 
December  16,  1014~-tbe  ooats,  Indndlng  the 
stetntoTT  fees  dtw  the  Attorney  General  and 
amonntlog  in  the  aggtesate  to  9626,  never 
having  been  paid.  Hie  ansver  alleged  that 
on  April  0,  1914,  mlor  to  their  retease,  the 
convicted  parUea  eadi  filed  a  boad  approved 
lB7  the  clerk  dt  the  district  oonrt  for  the 
payment  oC  all  coats  taxed  against  htm  In 
the  action,  and  that,  on  aooount  (rf  the  non- 
payment xif  0»  ooatS)  ecUouB  upon  the  boads 
were  then  pMdlng;  The  plaintiff  and  the 
dcAendaid  each  filed  raotkms  tar  judgment 
upon  the  pleadings,  and  from  the  jitdgment 
snstalnlns  defendant's  motion  and  overral- 
Ittg  that  of  the  phdntUE  the  latter  axveals. 

[t,  2]  In  h«half  of  the  plaintiff  It  la  ooiir 
tended  that  Oie  conntr  became  llhtde  for  the 
attorney's  fees  in  the  cases  named  when  they 
were  not  paid  within  one  month  after  the 
9>nTlcted  persons  were  rdearnd  tram  jaU. 
The  statute  wbl(A  provides  that  snch  fiaes 
Shall  be  taxed  as  costs  against  the  parties 
convicted  has  be^n  npheld,  and  the  amount 
of  fees  charged  against  the  defendants  in 
those  cases,  and  upon  which  a  judgment 
against  the  county  Is  asked,  has  been  ad- 
Jndlcated.  State  v.  Bland.  91  Kan.  100,  186 
Fac.  947.  Tbe  provision  under  whldi  the 
recovery  against  the  county  Is  sought  pro- 
vides that.  If  the  prohibitory  law  is  not  en- 
forced 1^  the  local  authorities,  the  Attorney 
G«ieral  and  his  assistants-  may  Institute 
and  conduct  prosecutions  for  the  violation  of 
the  act  and  may  do  and  perform  any  act 
whldi  the  county  attorney  m^t  lawfully 
do  or  perfonn  **•  *  •  and  for  such  serv- 
ices he  or  his  aesistahto  Shall  retell  tibe 
same  ffeea  that  the  county  attorney  would  be 
ratltled  to  for  like  services,  to  be  taxed  and 
collected  tn  the  same  manner,  except  that  in 
all  cases  where  there  shall  be  a  conviction, 
and  the  attorney's  fees  as  provided  for  in 
this  act  shall  not  be  said  by  the  defendant 
within  one  month  after  his  release  from 
Jail,  the  county  where  snch  conviction  Is' 
had  shall  tJiea  become  liable  to  tbe  Attorney 
General,  or  his  assistant  prosecuting  such 
case,  for  a  fee  of  twenty-five  doUais  upon 
each  count  upon  which  the  defendant  shall 
have  been  convicted."  Gen.  Stat  1909^  S 
4878.  The  attorney's  fees  In  the  prosecutions 
had  not  been  paid  when  this  action  was  be- 
gun, which  was  many  months  after  the  con- 
victed persons  bad  been  released  from  jail. 

The  statute  quoted  plainly  provides  that 
the  county  shall  become  liable  for  tbe  fees 
which  have  not  been  paid  within  one  mouth 
after  the  convicted  parties  have  been  releas- 
ed from  jail,  but  It  is  contended  by  the  de- 
fendaut  that  tbe  release  vthlch  was  granted 
by  tbe  district  court  under  tbe  parole  law 


(Gen.  Stat  1909,  {  2468)  Is  not  the  release 

contemplated  in  sectioD  4S78.  The  porOle 
law  provides  that  the  court  granting  a  parole 
shall  require  the  person  paroled  to  give  se- 
curity for  the  payment  of  costs,  unless  he  Is 
Insolvent  or  unable  to  pay  them,  or  to  fur- 
nish security  for  th^r  payment,  and.  if  un- 
able to  pay  or  give  security,  the  costs  shall 
be  paid  by  the  state  or  county,  but  that  such 
payment  shall  not  discharge  the  liability 
of  the  convicted  party  for  the  costs.  Al- 
though the  parole  law  Is  the  later  enactment, 
nothing  in  It  purports  to  change  the  provi- 
sions of  section  4878,  making  counties  liable 
fbr  the  fees  of  the  Attorn^  General  and  his 
assistants  where  the  convicted  party  Is  re- 
leased from  Jail.  The  parole  statute  pro- 
vides for  giving  security  for  costs,  and  It 
appears  that  security  for  costs  was  given  in 
the  cases  under  consideration;  but  the  li- 
ability of  the  comity  for  the  fees  of  the  At- 
torney Goieral  depends  upon  tbe  release 
from  Jail,  and  not  upon  the  ability  of  the 
convicted  person  to  pay  or  furnish  security 
for  payment  One  of  the  provisions  deals 
with  the  duty  ot  courts  in  granting  paroles 
to  persons  convicted  of  criminal  (Senses  gen- 
erally and  inddentally  the  taking  of  security 
for  costs'  where  the  parties  are  aUe  to  fu> 
nish  it  The  other  provides,  for  the  prosecu- 
tion of  violations  of  the  prohibitory  liquor 
law  by  the  Attorn^  General  and  his  assist- 
ants when  Ihe  county  attorney  Is  unwilling 
or  unable  to  enforce  the  provisions  of  that 
act,  and  as  an  Inducement  for  efficient  en- 
forcement the  county  is  made  liable  for  at- 
torney's fees  if  they  are  not  paid  within  one 
month  after  the  persona  convicted  are  re- 
leased from  jail.  Each  act  has  a  Add  of  Its 
own  for  operation,  and  nothing  in  the  title 
or  provisions  of  the  parole  law  indicates  a 
purpose  to  repeal  or  amend  the  act  providing 
for  the  payment  of  the  Attorney  General 
for  the  services  he  has  rendered.  It  Is  sold 
that  originally  only  county  commissioners 
could  order  a  release,  and  that  a  release  by 
a  district  court  which  is  subject  to  revoca- 
tion could  not  be  regarded  as  the  release 
referred  to  in  section  4378.  So  far  as  that 
statute  is  concerned.  It  Is  Immaterial  from 
whom  tbe  release  Is  obtained  or  by  whom  it 
is  ordered.  Whenever  the  party  convicted 
fails  to  pay  tbe  attorney's  fee  within  one 
month  after  bis  release,  the  liability  of  the 
county  attaches.  It  was  evidently  the  pur- 
pose of  the  L^slature  that  the  olhcers 
should  not  be  required  to  wait  fur  their  fees 
until  the  released  parties  should  choose  to 
pay,  nor  until  they  could  be  realized  from  the 
security  for  costs  which  they  might  previous- 
ly have  given. 

The  judgment  will  t>e  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
judgment  in  favor  of  plaintiff.  All  the  Jus- 
tices concurring,  except  I>AWJSONf  J.,-  who 
did  not  sit. 
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Bz  parte  BDRI/BSON.    (No.  A-2885.) 

(Oriminal  Ooart  ot  Appeals  of  Oklahoma.  Jan. 
9,  18170 

AppUcatton  of  Anna  Bniieson  for  writ 
of  habeas  corpus.  Writ  allowed. 

J.  D.  Chastaln,  of  Oklahoma  City,  for  peti- 
tioner. B.  D.  Shear  and  Frank  Watson, 
both  of  Oklahoma  City,  for  respondent. 

PER  CURIAM.  The  petition  of  Anna 
Burleson  for  writ  of  habeas  corpus  flied  In 
this  court  on  December  11,  1916,  alleges  in 
substance  that  she  is  illegally  restrained  and 
unlawfully  imprisoned  In  the  city  Jail  of 
Oklahoma  Ci^  by  W.  B.  Nichols,  chief  of 
police,  by  virtue  of  a  commitment  Issued 
on  a  Judgment  of  the  municipal  court,  where- 
in the  petitioner  was  sentenced  to  pay  a  fine 
of  f99  and  costs,  and  to  be  confined  In  said 
dty  Jail  for  30  days,  and  in  default  of  the 
payment  of  said  fine  be  further  confined  un- 
til the  same  is  satisfied  as  by  law  provided. 

The  issue  in  this  case  Is  the  same  as  in 
the  case  of  In  re  Johnson,  161  Pac.  1097,  and 
presents  the  same  question.  For  the  reasons 
given  in  the  opinion  in  that  case,  the  writ 
Is  allowed,  and  the  petitioner  is  discharged 
from  custody. 


TUB^m  T.  STATE.   (No.  A-2578.) 

(CMminal  Court  of  A|K>eBlB  of  (Nrlahoma.  Jan. 
22, 1»17.) 

Appeal  from  County  Court*  Oomandie 
County;  R.  J.  Ray,  Judge. 

Leo  Turner,  convicted  of  a  violation  of  the 
prohibitory  law,  appeals.  Affirmed. 

J.  A.  Lenertx,  of  Lawttm,  for  plaintiff  In 

error. 

PER  CURIAM.  On  Information  filed  in 
the  county  court  of  Comanche  county,  diarg- 
ing  "that  at  and  within  said  county  and 
state,  on  the  17th  day  of  April,  1915,  Leo 
Turner,  then  and  there  being,  did  then  and 
there  willfully  and  unlawfully  have  tn  his 
possession  intoxicating  liquors,  to  wit,  sev- 
enty-five one-half  pints  and  ten  pints  and 
six  quarts  of  whUky  and  six  quarts  of  beer, 
with  the  purpose  and  intent  of  him,  the  said 
Leo  Turner,  to  barter,  sell,  and  give  away 
and  otherwise  furnish  the  same  to  other 
persons  contrary  to,"  etc.,  the  plaintiff  In 
error  was  convicted,  and  by  the  judgment  of 
the  court  he  was  sentenced  to  pay  a  fine  of 
9500,  together  with  all  costs,  and  that  he  be 
imprisoned  in  the  county  Jail  of  Comanche 
county  for  a  period  of  six  months  from  and 
after  his  commitment  thereto,  and  for  such 
farther  time  as  shall  satisfy  said  fine  and 
costs,  if  the  same  be  not  paid  by  the  de- 
fendant 

The  evidence  showing  possession  of  the 
Uquom  and  mlawfol  Intant  aa  alleged  Is 


condusive,  and  undisputed  by  any  evidBiioe 
on  the  part  of  the  defendant  Upon  his  ar- 
raignment, the  defendant  filed  a  motion  to 
dlamlss,  on  th^  ground  that  tbe  count?  court 
was  without  Jurisdiction,  because  the  de- 
fendant herein  has  heretofore  been  tried  and 
convicted  In  this  court  for  vi<dattng  the  liq- 
uor laws  of  the  state  of  Oklahoma,  that  he 
was  sentenced  by  this  court  for  said  offense, 
and  serred  said  sentoice;  that,  if  die  facts 
set  forOk  In  the  InfonnatLDn  herein  are  true, 
they  will  constltnte  a  second  and  snbseQuent 
offense  on  the  part  ct  the  deftodant  hwelQ, 
and  this  defendaut  la  guilty  of  a  Mony,  and 
this  court  Is  wbtdly  without  power  or  Jorls- 
dlctl(»i  to  try  said  deCendant,  or  to  hear 
and  determine  tbe  ottvoBe  set  forth  In  aatd 
information,  and  If  found  guilty  herein  tbe 
court  will  be  wholly  without  power  and  Jur- 
isdiction to  pass  smtence  upon  tbe  defend- 
ant herein.  8w±.  motion  was  ovemled. 
The  foregoing  ineaents  tbe  <Hily  Question  at- 
tempted to  be  ndsed.  ^e  aUegatlons  of 
the  information  mer^  diarge  a  misdemean- 
or, and  Uie  court  below  very  properly  over^ 
ruled  Che  motion  to  dhnnlw  for  want  of  Jv- 
rls  diction.  Upon  the  whole  case  we  think 
the  defendant  had  a  fair  trial,  and  there  la 
no  doubt  of  his  guUt 

Tbe  Judgment  V)pealed  from  Is  ttierefon 
affirmed.  Mandate  forthwttta. 


THURSTON,  County  Treasurer,  et  aL  v. 
CALDWELL  et  al.    (No.  7020.) 

(Supreme  Court  of  Oklahoma.   Sept  26,  1916. 
Rehearing  Denied  Jan.  80,  1M7.) 

Oommlailmfln^  Oplnlfm,  Dlvlslrai  No.  8. 
Error  from  District  Court,  McClaiu  Coun- 
ty; B.  McMUIan,  Jndga 

Adlon  by  W.  Ei  Caldw^  and  others 
against  J.  B.  nrarston.  County  Treasurer, 
and  others.  Judgmmt  for  {dalnUffs,  and  de- 
fendants appeal.    Bemaed  and  remanded. 

See,  also.  40  OkL  206,  137  Pac  683. 

Wadlington  &  Wadllngton,  of  Ada,  for 
plaintiffs  In  error.  J.  W.  Hocker,  of  Los  An- 
geles, Cel.,  and  BenJ.  Franklin,  ot  Pnroell, 
for  defendants  in  error, 

JONES,  C.  This  is  a  case  originally  filed 
on  the  14th  day  of  October,  1912,  In  the  dis- 
trict court  of  McClain  county,  by  the  defend- 
ants in  error,  W.  E.  Caldwell  et  al.,  In  which 
defendants  In  error  asked  for  injunctive  re- 
lief against  the  collection  of  certain  taxes, 
a  demurrer  was  lodged  agnlnst  the  petition 
by  the  defendant  in  the  original  suit,  which 
was  overruled  by  the  court,  from  which  or- 
der of  the  court  an  appeal  was  taken  to  the 
Supreme  Court  of  the  state  of  Oklahoma, 
and  an  opinion  was  rendered  by  tbe  Suprtoie 
Court,  reversing  the  decision  of  tbe  trial 
court  In  overruling  the  demnrrer  and  re- 
manding the  case,  with  directions  to  proceed 
In  acoordanoe  with  tlie  <^nlon,  and  tbe  de* 
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fmdantfl  Id  brror,  plaintiffs  in  the  oil^al 
salt,  on  the  31st  day  of  August,  1913,  filed  In 
the  district  coort  of  McClaln  county  an 
amended  petition,  to  which  amended  peti- 
tion deftodant  again  filed  a  demurrer,  the 
trial  court  held  the  amended  petition  good, 
and  overruled  the  demurrer,  from  which  ac- 
tion of  the  court  plaintiff  aiq^eals. 

After  a  careful  examination  of  the  amend- 
ed petition,  as  compared  with  the  original 
petition,  we  fall  to  find  any  material  change. 
The  tender  made  in  the  amended  petition  Is 
wholly  insaflSclent,  ana  in  no  wise  change 
the  status  of  the  case  as  It  was  originally 
presented  to  the  Supreme  Court.  We  there- 
fore adopt  the  syllabus  and  dedston  of  the 
original  case  of  Thurston  t.  Caldwell  et  al., 
filed  December  16,  1913,  and  found  In  40 
Okl.  at  page  206,  137  Pac.  683,  as  being  de- 
cisive as  to  Hie  law  of  this  case. 

The  Judgment  of  the  trial  court  is  there- 
fore reveraeO,  and  cause  remanded. 

PSB  CDBIAM.   Adopted  In  wlude. 


BINTSUINGBB  et  aL  v.  ENTSMTNGBR  et  aL 
(No.  20528.) 

<8uprMne  Court  of  Kansas.   Dec.  0,  1916.) 

(ByUabus  bv  the  Oovrt.) 

1.  Habbusi   «=368(7)   —  Ahnuuiknt  — 
OaoTTNDS— Fraud. 

A  marriage  may  be  annolled  for  fraud  where 
a  man,  weakened  by  age  and  by  physical  and 
mental  diublUtlefl,  Is  induced  to  marry  a  woman 
who  repreirats  to  him  that  her  reputation  la 
good  and  that  ahe  Is  a  vlrtnoui  woman,  but 
whose  repatati<m  for  Immorality  is  notorious, 
and  who  has  beeo  condocttng  a  house  of  prostita* 
tion  tot  many  years. 

[£d.  Note.— For  other  csaes,  see  Marriage, 
Cent  Dig.  {  122;  Dec.  Dig.  «=»S8(7).} 

2.  Mabbiagk  <8=>37— AimuunNi^-GBOUWDS 
—Condonation. 

Such  fraud  is  not  waived  nor  condoned  by 
subsequent  cohabitation,  where  the  woman,  over 
the  objection  of  the  man,  is  guilty  of  like  mis- 
conduct after  the  marriage. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent.  Dig.  S  108  T  Dec.  Dig.  *=>870 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  A.  L.  Bntsmlnger,  revived  in  the 
name  of  George  Young,  as  admlnifitrator,  eta, 
and  others,  against  Emma  Entsminger,  re- 
vived In  the  name  of  Ella  Janess,  and  others, 
as  hrira  at  law.  From  a  Judgment  for  plain- 
tiffs, defendants  appeal.  Affirmed. 

Schodi  ft  Bai^ln,  of  T(^>eka,  tm  appel- 
lants. J.  S.  Enamliiger  and  Haaen  ft  Gaw, 
all  ot  Topdca,  for  appellees. 

MABSHAUj^  J.  The  defmdants  appeal 
from  a  Jndgmoit  annulling  the  marriage 
entered  Into  between  A.  U  Entsminger  and 
Hmma  Entsminger.  The  action  was  com- 
menced by  A.  L.  Entsminger,  and  in  bla  pe< 
tition  he  alleged,  in  substance : 


"That  on  the  22d  day  of  October,  1914.  appel- 
lee and  appellant  were  married;  that  appeDee 
was  past  SO  years  of  age  at  the  time  of  said  mar- 
riage and  was  very  infirm  -  that  because  of  his 
physical  infirmities  his  mind  had  become  weaken- 
ed and  he  could  not  grasp  situations  as  he  did 
in  his  younger  days;  tiiat  on  account  of  his  phys- 
ical condition  he  was  in  great  need  of  some  one 
to  take  care  of  him;  that  on  ancount  of  his  con- 
dition be  readily  yielded  to  flattery  and  impor- 
tuning; that  be  became  acquainted  with  appel- 
lant shortly  before  the  marriage,  and  that,  for 
the  purpose  of  inducing  appellee  to  marry  appel- 
lant, she  stated  and  represented  to  him  that  she 
bad  lived  in  the  city  of  Topeka  for  many  years, 
was  well  known,  was  a  good  and  virtuous  wo- 
man, had  a  good  character,  and  had  never  had 
any  trouble ;  that  appellee  believed  In  and  relied 
upon  the  representations  so  made  by  appellant 
and  by  reason  thereof  was  induced  to  marry  ber ; 
that  in  fact  appellant  was  not  a  good  or  virtuous 
woman,  was  not  a  woman  of  good  character,  and 
that  she  bad  run  what  was  ^own  ss  a  bawdy- 
house  and  had  been  arrested  several  times ;  that 
appellee  was  induced  to  marry  appellant  because 
of  her  folse  and  fraoduleDt  representations  so 
'made." 

To  this  petition  Emma  Kntamioger  filed 
a  demurrer  which  was  overruled.  She 
then  filed  an  answer  which  consisted  of  a 
^general  denial  and  a  prayer  for  divorce. 

On  the  trial  special  findings  of  fact  were 
made  as  follows: 

"First.  On  October  22,  1914,  plainUfl  and  de- 
fendant were  married  in  the  city  of  Topeka, 
Shawnee  county,  Kan.  At  the  time  of  their  mar- 
riage plaintiff  bad  lived  in  Shawnee  county  for 
more  than  50  years,  and  bad  been  married  three 
times  prior  to  the  present  marriage;  bis  two 
first  wives  were  dead  and  the  third  had  been  di- 
vorced. At  the  time  ot  their  marriage,  plaintiff 
was  82  years  of  age  and  was  and  had  been  a 
confirmed  cripple  for  more  than  20  years  in  sucli 
a  way  that  he  could  only  go  from  place  to  place 
with  great  difficulty  and  by  the  use  of  a  cmtch 
and  cane;  that  it  required  considerable  eECort  on 
his  part  to  dress  himself  and  he  was  unnble  to 
properly  care  for  himselt  Plaintiff  had  lived  at 
Silver  Lake,  Kan.,  for  a  great  many  years  prior 
to  his  moving  to  Topeka.  He  moved  to  Topdka 
about  four  years  prior  to  bia  marriage  with  de- 
fendant. On  account  of  his  physical  ailments 
and  the  difficulty  with  which  he  was  able  to  go 
from  place  to  place,  be  came  In  contact  with  but 
few  people.  On  account  of  Us  extreme  age  and 
his  physical  Infirmities,  his  mind  had  become 
greatly  impaired  and  weakened.  He  belonged  to 
the  Odd  Fellows  Lodge  at  Silver  Lake,  and  short- 
ly prior  to  his  marriage  witb  defendant  the  lodge 
appointed  one  Morton  Hutchinson,  who  was  well 
acquainted  with  him,  a  committee  to  Investigate 
and  report  his  then  mental  condition.  In  pursu- 
ance to  diis  appointment,  Morton  Hutchinson 
came  to  Topeka,  called  upon  and  talked  with 
plaintifF,  and  from  his  Invcstlgatioa  was  of  the 
opinion  that  bis  mind  was  greatly  weakened  and 
impaired. 

Second.  Defendant  bad  lived  in  the  city  of 
Topeka  for  more  than  20  years,  and,  while 
there  was  no  testimony  as  to  her  age,  yet  from 
appearance  she  was  probably  60  years  of  age. 
For  a  great  many  years  she  and  her  daughter 
had  conducted  a  bouse  on  Tenth  street  in  the 
city  of  Topeka  between  Jackson  and  Kansas 
vreaue,  commonly  known  and  understood  to  be 
a  house  of  prostitution.  That  the  house  that 
she  was  conducting  there  had  a  bad  reputation. 
That  after  living  on  Tenth  street  for  many  years 
she  moved  to  826  Monroe  street  TiMt  she  con- 
ducted the  same  kind  of  a  house  on  Monroe 
street  tliat  she  conducted  on  Tenth  stre^ 
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That  eabm«n  freqaentiT  hauled  men  and  women 
both  day  and  n^ht  to  &«■  hooae,  but  In  doing  ao 
ther  asaalljr  drova  to  Ninth  street  befuv  al- 
lowing paBseufera  to  alight*  and  nch  SMueagen 
would  walk  back  to  defendant*!  booae  at  826 
Monroe  itreet. 

"Hird.  The  actjuaintance  between  plaintiff 
and  defendant  prior  to  their  marriage  waa  brief. 
Occasionally  plaintiff  passed  the  nonse  where 
defendant  was  living  on  Monroe  street  and  de- 
fendant stopped  him  and  entered  Into  conversa- 
tion with  tuiQ,  iir|«fcing  certain  auggestiona  with 
reference  to  treatment  for  his  physical  condi- 
tion; that  she  frequently  went  to  the  sidewalk 
when  she  saw  Iiim  coming  and  stopped  him  and 
conversed  with  him,  and  finally  invited  him 
into  her  house.  That  thereafter  she  invited  him 
to  come  and  take  supper  with  her,  which  be  did, 
and  following  this  occasionally  then  went  oat 
buggy  riding.  That  the  question  of  marriage 
was  suggested,  and  defendant  stated  that  she 
bad  lived  In  Topeba  for  a  long  time,  that  her 
reputation  was  good,  and  that  she  was  a  virtu- 
ous woman.  That  plaintiff  believed  these  state- 
ments, and  on  account  of  bis  physical  condi- 
tion, and  desiring  a  home,  agreed  to  marry  her. 
That  defendant  believed  at  the  time  of  the 
marriage  that  plaintiff  possessed  considerable 

Eroperty,  but  the  only  property  he  had  was  a 
ouse  on  Jefferson  street  of  the  value  of  prot>- 
ablv  $2,600,  upon  which  there  was  a  mortgage 
of  ¥1,400.  That  this  house  was  renting  for  ^20 
per  month.  Shortly  before  the  marriage  plain- 
tiff purchased  a  house  on  Monroe  street  in  the 
city  of  Topeka  for  which  he  agreed  to  pay  $4,- 
fiOO.  That  he  paid  $1,600  cash  aud  assumed  the 
payment  of  a  mortgage  upon  this  property  of 
|ft,000.  Plaintiff  has  no  property  other  than 
the  above-described  real  estate  and  has  no  mon- 
ey and  a  very  limited  amount  of  personal  proiH 
erty.  The  taxes  and  Interest  on  the  Monroe 
street  property  are  in  defaoU,  and  a  suit  is 
now  i>ending  for  the  foreelosure  of  this  (3,000 
mortgage.  Plaintiff  has  no  money  with  which 
to  pay  the  taxes  nor  the  interest  either  upon 
this  Monroe  streetproperty  or  upon  bis  Jefferson 
street  property.  Plaintiff  believed  at  the  time  of 
his  marriage  to  defendant  that  she  was  a  good 
r^utable  woman  and  of  good  character  and 
stood  well  In  the  t^ij  of  Topelta  and  would 
make  him  a  good  home,  and  he  was  caused  to  ao 
believe  by  her  representations,  statements,  and 
conduct. 

"Fourth.  Soon  after  the  purchase  of  the  Mon- 
roe street  proi>erty,  plaintiff  and  defendant 
moved  into  this  property,  and  at  the  time  of  the 
bringing  of  this  suit  defendant  was  occupying 
the  same;  plaintiff  having  left  the  house  on  ac- 
count of  the  conduct  of  tbe  defendant  and  was 
living  in  the  garage  on  the  rear  end  of  said 
property.  After  the  marriage  of  plaintiff  and 
defendaut  and  after  they  had  moved  into  the 
Monroe  street  property,  defendant  attempted 
to  conduct  the.  same  kind  of  a  house  there  that 
she  had  conducted  on  Tenth  street  and  at  826 
Monroe  street.  Plaintiff  objected  to  the  con- 
ducting of  such  a  house,  and  defendant  said  to 
him  that  there  could  be  no  money  made  by  rent- 
ing rooms,  but  that  by  allowing  men  and  women 
to  come  and  occupy  rooms  nhe  could  make  some 
days  as  hleh  ns  from  $5  to  $10. 

"Fifth.  I)r>fcEdant  used  the  parlor  of  their 
house  on  Monroe  street  as  her  bedroom,  and 
plaintiff  occupied  a  diilcrent  room  of  the  house 
as  a  bedroom.  That  on  one  evening  and  after 
dark,  while  plaintiff  and  defendant  were  sitting 
in  the  dining  room,  the  door  bell  rang  and  de- 
fendant went  to  the  door,  allowed  a  man  to  en- 
ter and  to  occupy  a  seat  In  her  bedroom.  After 
be  had  been  there  a  considerable  time  and  about 
9  o'clock,  defendant  suggested  that  it  was  time 
to  retire,  but  plaintiff  knew  there  was  some 
person  In  defendant's  bedroom,  and  be  then 
entered  tJie  room,  tamed  on  a  light,  and  found 
a  man  alttlng  in  a  chair  ekMt  to  her  bed. 
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TbAt  plaintiff  ordered  Um  out,  and  he  dedined 
to  go,  and  he  then  struck  Um  wiih  Us  cane^ 
and  uie  man  left  the  bouse.  At  another  time 
plaintiff  had  arranged  for  a  carpenter  to  come 
to  the  house  to  make  some  repairs.  That 
when  the  carpenter  cams  he  started  with  plaio- 
tiff  upstairs,  whra  thiy  were  atoi^ed  by  de- 
fendant and  told  that  they  could  not  go  up- 
stairs. That  they  then  went  out  on  tbe  porch, 
and  in  a  very  short  time  a  man  came  down- 
stairs and  Ittt  the  houai^  and  a  few  minntes 
thereafter  a  woman  came  downstairs  and  slso 
left  the  house.  That  on  anoUier  occasion  plain- 
tiff found  a  man  and  a  women  In  one  of  the 
rooms  upstairs  during  the  daytime  In  their 
nightdothes.  Plaintiff  protested  and  objected 
to  the  conducting  oi  this  kind  of  a  house,  and 
finally  left  the  house  and  a  long  time  thereafter 
lived  in  the  garage,  and  since  that  time  lias 
been  occupying  a  room  in  another  rendence  and 
getting  his  meals  wherever  he  could  do  so. 

"Sixth.  That  at  the  time  of  the  marriage  of 
plaintiff  and  defendant,  and  ftff  a  long  time 
prior  thereto,  defendant  was  an  immoral  wo- 
man, and  the  house  that  she  kept  was  that  of  a 
bouse  of  prostitution,  and  that  she  had  been  en- 
gaged in  this  inunoru  practice  for  a  great  many 
years,  and  that,  while  her  reputation  was 
notorious,  yet  plaintiff  believed  that  she  was 
:  a  good,  virtuoUB,  and  reputable  woman  and 
would  not  have  married  her  if  he  had  known  hw 
true  character. 

"Seventh.  Defendant  baa  no  pnverty  exetpt 
her  household  goods. 

"Eighth.  That  tbe  defendant  had  been  a  resi- 
dent of  tbe  city  of  Topeka  and  Shawnee  coun^, 
Can.,  for  more  than  20  years  prior  to  tbe 
marriage. 

"Ninth.  That  during  the  time  that  plsintiS 
and  defendant  were  acquainted  prior  to  their 
marriage,  plaintiff  frequently  called  on  her,  took 
her  out  buggy  riding  a  number  of  times.  That 
they  discussed  the  matter  of  their  marriage. 
That  on  one  occasion  she  voluntarily  stated  ^e 
was  a  virtuous  woman  and  that  she  would  make 
it  warm  for  any  one  who  said  she  did  not  have 
a  good  reputation. 

**renth.  That  at  the  time  of  tlie  marriage  of 
plaintiff  and  defendant  she  had  no  means  or 

Srqperty.  Tbat  plaiotifl  bad  a  residence  <m 
efterson  street  from  which  he  was  recuvbg 
$20  a  month.  That  he  placed  a  mortgage  ca 
this  property  for  |1,400,  and  with  this  sum,  and 
$100  in  cash  he  had  on  hand,  he  purdiasea  the 
property  at  829  Monroe  street  for  $4,500,  as- 
suuiing_a  mortgage  there<xi  for  the  sum  of  $3,- 
000.  That  the  philntiff  knew  when  he  married 
defendant  she  was  goiu?  to  keep  roomers  and 
consented  thereto.  IHiat  plalntitPs  Income  be- 
ing insuiGdent,  It  was  necessary  for  them  to 
keep  roomers  to  pay  family  expenses. 

"Eleventh.  Tbat  plaintiff  at  the  time  he  ma^ 
ried  the  defendant  understood  and  appredsted 
that  he  waa  caterinc  Into  a  marriage  contract" 

The  court  declared  condostou  of  law  u 

follows: 

"Tliat  the  marriage  contract  entered  into  be- 
tween plaintiff  and  defendant  was  induced 
through  fraud  and  deception  on  behalf  of  defen^ 
ant,  and  should  therefore  I>e  set  aside  and  held 
for  naught" 

Notice  of  apt>eal  was  served  on  the  20tb 
day  of  December,  1915.  A.  I*  Entsmiuger 
died  on  the  21at  day  of  January,  191«,  and 
Emma  Entsmlnger  died  on  the  9th  day 
of  February  following.  action  was 

revived,  as  to  A.  L.  Entsmlnger,  In  the  name 
of  bis  heirs  at  law,  and  of  his  administrator, 
and  was  re\'lved,  as  to  Emma  Eintsmloger, 
iu  the  name  of  ber  heirs  at  law.  The  hein 
of  Eknma  EDtscolager  proaeeate  this  appeal. 
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The  tlQe  to  tbe  property  owned  by  A.  I^. 
Entsmlnger  at  tbe  time  of  his  death  is  in- 
ftolred  In  this  action.  The  plaintiffs  have 
filed  a  motion  asking  that  tlie  appeal  be  dla- 
mlBsed  on  the  ground  that  this  action  Is  not 
one  that  can  be  revived,  and  that  there  is 
nothing  for  this  oonrt  to  decide.  It  is  not 
necessary  to  pass  on  this  motion  for  the 
reason  that  the  Judgment  will  be  affirmed  in 
disposing  of  tbe  case  on  Its  merits. 

[1]  1.  The  defendants  ask  that  the  Judg- 
ment be  reversed  for  tbe  following  reasons: 
First,  that  A.  L.  Entsmlnger,  at  tbe  time  he 
married  E>nma  Entsmlnger,  understood  and 
appreciated  that  he  was  entering  Into  a  mar- 
riage contract;  and,  second,  that  false  rep* 
resentatlons  and  concealments  as  to  prior 
character  and  reputation  are  not  grounds  for 
annulling  a  marriage.  These  two  proposi- 
tions most  be  considered  together,  because  A. 
L.  Ejntsmlnger  was  an  Infirm  old  man  with 
a  weakened  and  impaired  mind,  and  this 
condition  made  blm  easily  subject  to  the 
Influence  of  E^nma  Entsmlnger.  She  liad 
conducted  a  bouse  of  prostitution  for  many 
years  prior  to  her  marriage  to  the  plalntifr. 
Sbe  concealed  this  fact  from  the  plalntift 
and  made  false  statements  to  blm  concern- 
ing her  diaracter.  The  defendant,  by  her 
arts,  brought  about  the  marrlaga  After  the 
marriage  she  attempted  to  conduct  the  same 
kind  of  a  house  as  she  had  conducted  pre- 
viously. To  this  the  plaintifC  objected.  Be- 
cause of  the  defendant's  persistence  in  at- 
tempting to  conduct  a  house  of  prostitution 
at  their  home,  tbe  plaintiff  left  tbe  house  and 
lived  in  the  garage. 

The  surrounding  drcumstancea  place  this 
case  within  the  rule  of  Browning  v.  Brown- 
hig.  89  Kan.  98.  IBO  Fac.  862,  U  R.  A.  19160, 
737.  Ann.  Gas.  19140,  1288.  In  ttiat  case  a 
young  man  in  bis  nonage  sought  to  have  his 
marriage  annulled.  He  had  been  Inveigled 
Into  the  marriage  by  an  Immoral  woman  who 
made  telse  representations  to  blm  concerning 
her  previous  marriage  relations.  In  the  pres- 
ent case,  an  old  man  In  bis  dotage  sought 
to  have  his  marriage  annulled.  He  was  in- 
veigled into  tbe  marriage  relation  through 
tbe  false  representations  of  an  immoral  wo- 
man. Tbe  OHidoct  of  the  defendant  In  the 
present  case  was  more  reprehensible  than 
that  of  the  defendant  In  the  Browning  Case. 
The  condition  of  the  plaintiff  In  the  present 
case  rendered  him  more  susceptible  to  the 
wiles  of  an  Immoral  wimian  than  did  the 
condition  at  the  plaintiff  in  the  Browning 
Case. 

Tbe  defendants  dte  Yamey  v.  Vamey,  62 
Wis.  120,  8  N.  W.  739,  88  Am.  Rep.  726,  to 
support  their  contention  that  a  marriage 
cannot  be  annulled  because  of  false  represen* 


tations  made  before  tbe  marriage  as  to  pre- 
vious chastity.  There  Is  nothing  In  the  Var- 
ney  Case  to  show  that  the  party  there  de- 
frauded was  weakened  by  age  or  by  mental 
or  physical  disability.  That  case  states  and 
follows  the  general  rule.  This  rule  is  stated 
In  Browning  v.  Browning,  supra,  89  Kan. 
on  page  102,  130  Faa  852,  L.  B.  A.  1916C, 
737.  Ann.  Oas.  19140.  1288,  In  a  quotation 
taken  from  26  Cyc.  905.  The  remainder  of 
the  paragraph  In  26  Cyc.  905,  from  which 
the  quotation  in  the  Browning  Case  Is  taken. 
Is  as  follows: 

"But  some  coarts  are  disposed  to  relax  the 
severity  of  tbis  role,  especially  where  tbe  fraud 
or  deceit  has  been  accompanied  by  some  measure 
of  coercion  or  imposition,  in  the  case  of  very 
young  girls  duped  or  decoyed  into  an  unsuitable 
nmrriage.  and  in  tbe  case  of  aged  persons  of 
feeble  lateUigeDce  who  have  been  tricked  or  de- 
luded. In  every  case,  however,  tbe  fraud  must 
have  been  an  effective  cause,  and  one  cannot  com- 
plain of  a  false  representation  where  he  knew 
the  truth  at  the  time,  where  it  was  rendered 
possible  only  by  his  own  previous  immoral  con- 
duct, or  where  the  fraud  only  affects  third  per- 
sons. ImpositioD  In  the  nature  of  a  fraud  may 
also  be  ground  for  annulling  the  marriage,  espe- 
cially where  it  was  exerted  by  playing  upon  the 
party's  siQwrstitions  or  religious  delusions^" 
Page  006. 

(2J  2.  The  defendants  insist  that  A.  U 
Entsmlnger.  by  his  subsequent  cohabitation 
with  £>nuna  Etataminger,  condoned  her  mis- 
conduct and  false  representations,  and  rati- 
fied the  marriage  contract  Emma  Ents- 
mlnger did  not  t^ead  condonement  as  a  de- 
fense to  the  action,  but  the  qaestion  of 
condonement  will  be  considered.  Tbe  evi- 
dence shows  that,  on  the  day  after  his  mar- 
riage, A.  U  Entsmlnger  was  told  of  his  wife's 
previous  reputation  and  conduct,  and  shows 
that  he  thereafter  continued  to  live  with 
her.  It  does  not  appear  that  A.  L.  Ents- 
mlnger believed  what  he  was  told.  He  was 
not  under  any  obligation  to  do  so.  Even  if 
be  did  receive  knowledge  of  his  wife's  pre- 
vious misconduct  and  condoned  that  miscon- 
duct, It  was  with  the  understanding  that 
her  conduct  in  the  future  would  be  right  and 
proper.  She  was  guilty  of  the  same  kind 
of  misconduct  after  the  marriage.  If  tbe 
law  of  condonation  has  any  place  in  this 
controversy,  that  misconduct  revived  the 
previous  offenses.  9  R.  0.  384;  14  Cyc. 
637.  The  conduct  of  A.  L.  Entsmlnger  might 
have  amounted  to  condonation  if  he  had 
been  a  vigorous  man  In  full  possession  of  bis 
mental  faculties.  When  bis  physical  and 
mental  condition  Is  taken  into  consideration, 
the  evidence  is  not  sufficient  to  sbow  a  c<hi> 
donement  of  Uie  fraud  committed  against 
him. 

The  lodgment  Is  nfllnned.  All  tlie  Job- 
tlces  oHicarring. 
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HOOBHEAB  «t  bL  t.  EDMONDS  et  iL 
(No. 

(SnvMM  Ctonrt  of  Kansas.   Dee.  9,  1916.) 

(ByUabut  by  the  Court.) 

1  Apful  and  Bbeos  «S=>21&(2)  —  Rbvikw  — 

FlNDiNQS  OF  Fact. 
A  jndgmeat  will  not  be  reversed  because  ft 
trial  court's  findines  of  fact  are  incomplete, 
and  do  not  state  all  the  facts  connected  with 
those  found,  where  no  request  was  made  for 
further,  dearer,  or  additional  findingB, 

[Ed.  Note. — For  other  cases,  se^  Appeal  and 
^^^Cent  Dig.  |g  1S22,  1S23;   Dec;  Dig. 

2.  Specific  Peefobmahce  ^=>121(3)  —  Ac- 
tion a— E  vidbnck. 
The  seventh  and  eighth  flndings  of  fact  ate 
supported  by  the  evidence. 

[EM.  Note.— For  other  cases,  see  Spedfic  Per- 
formance, Cent  Dig.  %  890;  Dec  Dig.  «=» 
121<3).] 

8.  SPECmO   PERTOBKAnOK  ^53— AOTIOITB— 

Right  to. 

Specific  performance  of  a  contract  for  the 
conveyance  of  land  will  not  be  compelled,  where 
tile  parchaser  secnres  the  contract  by  fraad, 
knowing  tiiat  a  contract  for  Uta  sale  of  the  land 
has  been  made  with  another  person. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  if  100-171% ;  Dee.  Dig. 
«=p58.] 

Appeal   from   District   Court,  Stevens 

County. 

Action  by  A.  a  Mooriwad  and  others 
against  A.  O.  Edmonds  and  oOnen.  From  a 
Judgment  for  defendants,  plAlntUCs  ivpeaL 

Affirmed. 

Edgar  Foster,  of  Dodge  City,  and  W.  H. 
Eddy,  of  Bugoton.  for  appellants.  F.  S. 
Macy,  of  Liberal,  F.  L.  Martin,  of  Hutcbtn' 
scm,  E.  W.  I>avl8,  of  Kansas  City,  and  Van 
M.  Martin,  of  Hntcblnson,  for  appellees 

MARSHALL,  J.  The  plaintiffs  appeal 
from  a  Judgment  denying  spedlflc  perform- 
ance of  a  contract  for  the  oonveyanoe  of 
land  to  them. 

Plaintiff  A.  C.  Moorhead  was  clerk  of  the 
district  court  of  Stevens  county.  Plaintiff 
W.  W.  Hayward  was  cashier  of  the  Hugo- 
ton  State  Bank.  Moorhead  and  Hayward 
were  partners  In  the  real  estate  business. 
J.  A.  McMIchael  was  a  customer  of  the 
Hugoton  State  Bank.  Defendant  B.  M. 
Crawford  wu  a  real  estate  agent  In  Hugo- 
ton.  Defendant  A.  O.  Edmonds  owned  a 
section  of  land  In  Stevens  connty.  On  the 
4th  day  of  January,  1915,  J.  A.  McMIchael 
bid  In  this  land  at  sherifTs  sale  for  (5,200. 
Df  this  A.  C.  Moorhead  had  knowledge.  The 
land  was  listed  for  sale  with  a  number  of 
real  estate  agents,  among  whom  was  defend- 
ant R.  M.  Crawford.  Tbo  laud  was  not  VLat- 
ed  with  the  plaintiffs.  Soon  after  the  con- 
clusion of  the  sheriff's  sale,  J.  A.  McMIchael 
withdrew  his  bid  and  entered  Into  a  written 
contract  with  R,  M.  Crawford  for  the  pur- 
chase of  the  land.  This  contract  contained, 
among  other  things,  the  following  prorialons: 


"Possession  to  be  given  upon  ddlvet?  of  deed, 
which  is  to  be  a  general  warranty  deed  executed 
by  the  present  owner  or  owners,  bother  with 
abstract  showing  cdear  title,  with  all  taxes  paid 
to  date,  and  to  be  delivered  as  soon  as  It  can 
be  obtained:  Provided,  always,  tJiat  this  con- 
tract Is  entered  into  subject  to  the  will  and 
consrait  <^  present  owner  or  owners,  and  pro- 
vided, further,  that  in  ease  the  said  second 
party  shall  fail  or  refuse  to  pay  or  accept  land 
according  to  the  conditions  <A  this  contract  be 
shall  forfeit  to  the  said  first  partiea  the  amount 
of  purchase  money  i>aid." 

The  trial  court  made  findli^  of  fact  as 

follows: 

"(1)  The  defendants  R.  M.  Crawford  and 
James  MrMichael  entered  into  a  written  con- 
tract on  the  4th  day  of  January,  1916,  by  which 
McMIchael  agreed  to  purchase  the  land  in  con- 
troversy tor  the  a^ed  price  of  $7,000 ;  ¥3,B00 
cash,  balance  on  time,  secured  by  first  mortgage, 
with  8  per  cent  interest  as  shown  by  written 
contract  In  the  answer. 

"(2)  In  a  short  time  and  on  the  same  day 
die  plsintifb  soUrited  McWcHiael  to  permit 
them  to  see  the  cmtraet  and  after  examining 
it  asked  McMidiael  why  he  did  not  allow  them 
the  opportunity  to  make  the  sale  of  the  land. 
ftlcMichael  informed  them  that  he  did  not  know 
they  were  In  the  business,  and  he  finally  said  to 
them  that  be  would  give  them  the  same  <Wpoi^ 
tuni^  he  had  given  Crawford;  that  he  would 

EBy  the  man  who  first  got  him  the  deed  for  the 
ind. 

"&)  Upon  tliia  atatonent  jdaintilE*  went 
to  Luieru  to  try  to  purchase  the  land  from  Ed- 
monds, the  owner.  Learning  tltat  he  was  at 
Helena,  OkL,  they  drove  there  that  night  ikI 
saw  him  there  the  next  day. 

"(4)  At  Helena,  in  the  conversation  with  Ed- 
monds, the  owner  of  the  land,  Hayward,  the 

ElaintiS,  concealed  from  [him]  the  fact  that 
irawfora  who  had  the  land  for  sale  at  a  net 
price  of  ^,800,  bad  made  a  contract  of  sale, 
subject  to  bis  consent  to  McMidiael  for  $7,000^ 
and  Hayward  attempted  to  purchase  the  land 
for  less  than  MjDOO.  Hayward  also  deceived 
the  defendant  Edmonds,  oy  pretending  that 
Moorhead,  his  partner,  was  in  Hugoton,  and 
induced  Edmonds  to  tel^raph  to  Moorhead, 
at  Hugoton,  directing  him  to  see  Mr.  Nason,  at 
Elkhart  when  at  the  time  Moorhead  was  In  the 
same  town  in  tiie  barber  shop. 

"(6)  On  the  7th  day  of  January  Naan  execat 
ed  the  written  contract  set  up^  in  the  petition, 
for  sale  of  the  land  to  jjlaintiffs,  and  put  the 
blank  deed  offered  in  evidence  np,  wliudi  was 
blank  as  to  ccmiideration  and  as  to  grantee, 
and  tliere  was  no  revenue  stamp  upon  it  This 
deed,  with  the  contract  was  put  in  escrow, 

"(6)  The  plaindffa  save  a  check  for  $600  to 
Nason,  indorsed  the  check,  and  forwarded  it  to 
Edmonds,  and  Edmonds  cashed  It  and  reorived 
the  money  upon  it 

"(7)  Edmonda  would  not  have  accepted  this 
check,  except  for  the  decepticm  practiced  by 
plaintiffs, 

"(8)  When  Edmonda  discovered  that  he  had 
been  deceived,  that  certain  facts  of  which  plain- 
tiffs  had  knowledge  were  concealed  from  him, 
he  decided  that  he  would  not  perform  the  con- 
tract made  by  Nason,  and  a  short  time  thereaft- 
er, and  on  the  8th  day  of  February,  made  a  war- 
ranty deed  of  the  premises  to  Crawford.  Craw- 
ford paid  his  $6,800  therefor. 

"(9)  The  defendant  Edmonds,  throogh  his  at- 
torney, Macy,  oEEered  to  pay  the  $600  back 
to  the  plaintiff  Hayward.  Hayward  told  Macy 
to  see  Moorhead. 

"(10)  At  the  trial  of  thia  ease  the  defendants 
in  open  court  tendered  and  havepald  to  the 
clerk  <tf  the  court  the  sum  of  9000  for  plain- 
tiffs." 
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On  tliese  facts  the  court  stated  foUow- 
tng  conclnsloiia  of  law: 

"(D  Tb«  blank  deed  ia  not  a  Buffident  writing 
to  antborixe  the  idenii^  of  a  oontnu:t  bj  Nason 
that  woald  bind  Efdmonds. 

"(2)  Nason  has  no  interest  in  the  land.  He 
waa  ttie  agent  of  Edmonds,  and  had  no  authorit? 
to  rign  the  contiaet  in  writing. 

"(3}  Bdmonds  waa  induced  to  accept  tiie 
$500  upon  the  contract  signed  by  Nason  by  tea- 
Km  of  deceit  and  conceannent  of  the  troth  by 
the  plaintiff  Hayward. 

"(4)  The  plaintiffs  are  not  entitled  in  equity  to 
q>eafic_per£ormence  of  the  contract. 

"(S)  That  temporary  Injunction  hereinbe- 
fore granted  should  be  dinolved." 

[1]  1.  Tb»  pLalntlffB  argoe  that  the  first, 
foorth,  and  fifth  findings  of  fact  are  erione- 
oos,  In  that  tb^  are  not  complete  and  do 
not  Btate  all  ttw  facta  propezly  connected 
with  those  foond.  The  plaintiffs  did  not  re- 
HWBt  farttier,  additional,  or  clearer  findings 
of  fact  TbB  plalntifEB,  If  tbay  desired  to 
complain  of  findings  of  fiuit,  because  they 
were  not  comidete  or  dear,  ahonld  have  re- 
quested the  trial  court  to  oorrect  the  find- 
ings. Since  such  a  request  was  not  made, 
this  complaint  wlU  not  be  considered. 
Brlgga  T.  Eggan,  17  Kan.  689.  D81;  Kellogg 
T.  Blaaants.  SI  Kan.  418.  424.  82  Pac.  1090; 
PesneU  t.  Felch,  6S  Kan.  78,  81,  89  Fa&  1023. 

[2J  2.  The  plaintiffs  contend.  In  effect, 
tliat  the  seventh  and  dghth  flndlnffi  of  fiact 
are  not  supported  hy  the  evidence.  An  ex 
amlnatlon  of  the  evidence  shows  that  It 
amply  8unE>orta  tliese  findings.  No  good  pur- 
pose will  be  served  setting  out  Oe  evi- 
dence. 

[3]  3.  The  pl^tlffa  complain  that  the  con- 
(flasioDs  of  law  are  not  based  on  the  findings 
of  fact,  and  Insist  that  judgment  ahould  have 
been  rendered  in  their  favor.  These  two 
propositions  wHl  be  considered  together. 
Some  of  the  concloslons  of  law  are  largely 
conclusions  ot  fact,  based  on  the  evidence  and 
on  other  facts  shown  in  the  findings.  The 
controlling  conclusion  of  law  is  that  the 
plaintiffs  are  not  entltied  to  specific  per- 
fonnance  of  the  contract  The  plaintiffs,  to 
support  their  contention,  ai^e  that  wheth- 
er or  not  the  blank  deed  was  a  sufQeient 
writing  to  authorize  the  signing  of  a  contract 
by  Nason,  and  whether  or  not  be  had  any  in- 
terest In  the  land,  are  Immaterial  In  deter- 
mining the  judgment  that  should  be  render- 
ed. This  does  not  control  the  Judgment,  and 
therefore  does  not  aid  the  plaintiffs.  The 
plaintlffB  also  argue  that  defendant  Edmonds 
ratified  the  acts  of  hia  agent,  Nason,  by  ac- 
cepting and  cashing  the  check  for  $500.  The 
difficulty  with  the  plaintiffs'  argument  on 
this  question  is  that  Edmonds  would  not 
have  accepted  the  ctieck,  but  for  the  decep- 
tion practiced  by  the  plaintiffs,  and  did  not 
know  of  this  deception  until  after  the  money 
had  been  received  on  the  ciieck. 

Tbe  plaintiffs  further  argue  that  neither 
Edrnwds  nor  McMlchael  was  Injured,  and 
that  Crawford,  at  tlie  time  he  accepted  the 


deed  from  Edm<»ids,  knew  of  tiie  plalntifff^ 
rights.  This  argument  la  not  good.  £3d- 
monds  has  been  injured,  in  that  he  la  liable 
to  Crawford  for  commission  on  the  sale  of 
the  land.  If  the  sale  made  by  Crawford  to 
McMlchael  is  not  consummated.  McMlchael 
has  been  Injured,  In  tbat  he  has  been  de- 
prived of  title  to  the  land  during  tbe  litiga- 
tion. The  plaintiffs'  right  to  the  land  under 
their  contract  with  Edmonds  is  subject  and 
Inferior  to  the  rights  of  McMlchael  and 
Crawford,  for  the  reason  that  tbe  plaintiffs, 
when  they  secured  their  contract  for  the  pur- 
chase of  the  land,  had  actual  knowledge  of 
the  contract  between  McMlcliad  and  Craw- 
ford. \?hatever  Interest  the  plaintiffs  ac- 
quired in  the  land  was  acquired  through  the 
fraud  and  deception  practiced  by  them  when 
they  Induced  Edmonds  to  contract  with  them 
for  the  sale  of  the  land  at  a  time  when  they 
knew  that  Edmonds*  agent  had  contracted 
to  sell  the  land  to  McMlchaeL  Edmonds  had 
no  knowledge  of  tbe  contract  with  McMl- 
chael at  the  time  he  made  the  contract  with 
the  plaintiffs.  The  plaintiffs  are  not  entitled 
to  speciflc  performance^ 

The  Judgment  is  affirmed.  All  the  Justic- 
es concurring. 


WILLET  V.  GOULDING.  (No.  20457.) 
(Supruae  Court  of  Kansas.   Dec.  9,  191&) 

fBvUahiu  if  fk«  Court.) 

1.  FOBCIBLB  EnTBT  AND  DSTAIITO  4S929(4) 

—■Evidence— SurnoiBNOT. 
The  evidence  in  an  acticm  for  unlewfnl  de- 
tainer held  to  have  a  tendency  to  show  that  a 
letter  was  written  by  the  owner  of  real  estate 
to  his  agent  containing  an  offer  to  rent  it  to 
the  occupant  for  a  stated  amount;  that  the 
tetter  waa  shown  to  the  occnpant,  who  notified 
the  agent  tbat  he  accepted  tbe  offer;  and  that 
the  relations  of  the  parties  was  such  that  no- 
tice to  the  agent  was  equivalmt  to  notice  to 
the  principaL 

[Ed.  Note.— For  other  oases,  see  Forcible  En- 
try and  Detainer.  Cent  Dig.  |  140;  Dec.  Dig. 
<^20(4).] 

2.  LaifULou*  Alio  TntAwr  4=»28({()— lung— 
BcQUiarrss. 

Assuming  the  facta  to  be  established  as  in- 
dicated in  the  preceding  paragrapli,  a  complet- 
ed contract  resulted,  whliA  was  not  affected  by 
a  mbaaqnent  request  by  tbe  traant  for  the  ex- 
ecution of  a  formal  lease  containing  new  terms, 
so  long  as  he  did  not  In^st  npon  them  as  a 
condition  to  the  perfonnance  on  his  part  of  tiie 
original  agreement 

nod.  Note.— For  odier  cases,  see  Landlord 
and  Tenant  Clent  Dig.  tf  73-75;  Dee.  Dig. 

3.  Fbaudb,  Btatuib  or  «s»l06(l)  —  Sum- 

OIBNCT  OF  MeUOBANDUV.— IaASK. 
A  sufficient  memorandum  in  writing  to  sat- 
isfy the  statute  of  frauds  may  conmst  trf  s 
letter  from  the  owner  of  real  estate  to  his 
agent,  offering  to  lease  it  on  stated  terms,  fol- 
lowed by  an  oral  acceptance  by  the  tenant. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  CentDig.fi  201;  Dec.Dig.  «=:>108(1).] 

Appeal  from  District  Court,  Finney  County. 
Action  by  M.  O.  Willey  against  J.  W. 
Oonldbig.    From  a  Jndgaient  for  plaintllt 
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deftodant  appeUi.  Brnmei  ani  nmuded 
for  new  Mai. 

H.  O.  Trlnkle  and  Albert  HosklDSon,  both 
of  Garden  City,  for  appellant  Rldianf  J. 
Hopkins,  of  Garden  City,  and  Edgar  BVister, 
of  Dodge  City,  for  appellee. 

MASON,  J.  J.  W.  Goulding  occupied  a 
room  In  a  building  owned  by  L.  W.  Fulton 
under  a  written  lease  for  one  year  expiring 
February  1,  1915,  providing  for  a  monthly 
rental  of  $30.  Prior  to  the  expiration  of  the 
lease  negotiations  were  had  as  to  the  terms 
on  which  Gonldlng  might  continue  his  oc- 
cupancy, In  the  course  of  which  a  i^t^sl- 
tion  was  made  that  he  should  pay  $40  a 
month,  which  was  modified  by  a  provision 
that  for  one  year  he  might  pay  S85  a  month, 
he  making  such  repairs  as  be  fonnd  neces- 
sary. He  remained  in  possession,  paying  f35 
a  month,  and  making  some  expenditure  for 
repairs.  About  February  10,  1916,  he  pre- 
pared a  written  lease,  which  Fulton  refused 
to  sign  without  the  Insertion  of  a  clause 
making  it  subject  to  a  sale.  Oonlding  refna' 
ed  to  accept  that  addition.  About  the  mid- 
dle of  April,  191S,  Fulton  sold  the  property 
to  M.  O.  Willey,  who,  upon  suffldent  notice, 
brought  a  proceeding  for  unlawful  detainer 
against  Gonldlng,  which  was  taken  to  the 
district  court  on  appeal.  The  district  court, 
after  bearing  the  evidence,  directed  a  ver- 
dict for  the  plaintiff  on  the  ground  that  un- 
der the  admitted  facts  the  minds  of  the  par- 
ties bad  never  met  as  to  the  terms  of  a 
lease,  and  that  Gonldlng  had  become  a  tenant 
at  will.    The  defendant  appeals. 

[1]  1.  The  ruling  made  can  stand  only  in 
case  the  evidence,  with  the  reasonable  infer- 
ences therefrcHu,  considered  in  the  moat 
favorable  aspect  for  the  defendant,  had  no 
tendency  to  sustain  his  contention  that  he 
was  entitled  to  hold  the  property  until  Feb- 
ruary, 1916.  In  addition  to  the  matters  al- 
ready stated,  there  was  evidence  establishing 
or  tendi:Dg  to  establish  these  facts:  On  Jan- 
uary 10,  1915,  Fiilton,  who  waa  a  nonresi- 
dent, wrote  to  his  agent: 

"Now  as  to  leasiiu;  the  room  to  GouldlnSf 
will  say  the  price  will  be  $40.00  per  month  in 
advance.  I  have  a  cbance  to  rent  it  for  $40.00 
per  month  and  have  had  it  for  aome  time,  so 

?oa  see  It  Is  a  matter  of  business  with  me, 
ou  can  notify  him  that  his  rent  wUl  b«  $40.00 

fer  month  after  the  expiration  of  bis  lease, 
have  a  splendid  opportunity  to  rent  it  for 
$40.00,  so  would  not  craisider  any  other  propo- 
sition.   Please  let  me  bear  from  you  sotm." 

On  January  19,  1916,  he  again  wrote: 
"In  reply  to  your  letter  will  say  Harry 
Goulding  [the  defendant's  son]  waa  here  last 
nt^ht  and  be  seemed  to  be  satisfied  with  the 
proposition  I  made  Mm,  as  follows:  $3S.O0  per 
month  for  the  first  ye&r  and  then  to  repair  the 
room  to  suit  themselves,  and  should  they  want 
It  for  two  years  the  cent  wUl  ba  $40.00  per 
month.** 

A  day  or  two  later  Fulton's  agent  showed 
this  letter  to  the  defendant,  who  within  a 
few  days  began  making  repairs  which  were 
completed  by  February  lat,  costing  about 


910(^  coDRlgtliig  of  painttng,  papmnK  and 

electric  light  wiring.  On  or  befdre  F^- 
ai7  10th  he  paid  98S  aa  rent  tor  Uiat  month 
to  tin  agwt,  who  ronltted  it  to  Fulton  aa 
Uiat  Abj,  writing  Um  that  the  roof  was 
leaking,  and  that  Gonldlng  waa  oomplalalng 
of  It.  suggesting  that  he  should  ascertain  tbe 
cost  of  fixing  It,  and  addtog: 

"Mr.  Goulding  Is  getting  a  lease  draivn  a& 
and  it  will  he  ready  m  a  aay  or  so,  and  I  viu 
send  it  to  you  for  your  approvaL" 

Shortly  aftermuds  Goulding  gare  a  fom 
of  a  lease  to  the  agait.  who  sent  It  to  Ful- 
ton«  who  oa  Febmary  24th  wrote  to  Gould- 
ing: 

*'Mr.  Griggs  (the  agent]  sent  me  a  lease  cos- 
tract  to  sign  and  return  to  yon,  but  as  I  want 
to  sell  the  building  I  did  not  return  the  lense. 
I  am  about  to  sell  it  now,  but  in  case  the  deal 
does  not  go  through  we  would  bave  to  have  a 
sale  clause  attached  to  the  lease,  as  I  want  to 
sell  the  building.  I  will  let  yon  know  how 
I  come  out  on  the  sale  In  a  short  time.  In  c&» 
I  do  not  make  this  sale  we  will  fix  up  a  lease 
subject  to  sale,  if  you  still  want  It.  Win  writa 
you  again  In  a  few  days." 

We  think  this  evidence  was  sufficient  to 
warrant  a  court  or  Jury  In  finding  tbese 
facts :  Fulton's  letter  of  January  10th.  when 
communicated  by  his  agent  to  Gonldlng 
amounted  to  an  offer  to  rent  the  property 
for  one  year  at  $35  a  month,  the  tenant  to 
make  any  needed  repairs,  and  to  bare  an 
option  to  keep  the  place  another  year  at  $40; 
the  other  terms  of  the  tenancy  to  be  such  as 
the  law  would  Imply  without  express  agree- 
ment, pr  possibly  to  be  the  same  aa  were  em- 
bodied Ih  the  prim  lease.  Gonldlng  by  Us 
conduct,  if  not  In  so  many  words,  signified 
to  the  agent  that  be  accepted  this  offer  with- 
out qualification.  The  agent's  relations  to 
the  transaction  were  such  that  notice  to  him 
of  an  acceptance  was  of  the  same  effect  a 
though  given  to  his  principal. 

[2]  2.  If  these  facta  are  regarded  as  es- 
tablished, then  a  completed  contract  resulted 
prior  to  February  10th.  And  in  that  case 
the  circumstance  that  Gonldlng  afterwards 
asked  to  bave  a  lease  executed  embodying 
the  agreement  already  made,  or  even  that  he 
proposed  the  insertion  of  new  conditions  In 
such  a  lease,  could  not  operate  to  rescind  the 
contract  that  had  already  been  entered  Into, 
so  long  as  he  did  not  repudiate  Its  terms,  or 
insist  upon  the  proposed  new  matter  as  a 
Condition  of  Its  [)erformance  on  bis  part. 
The  fact  that  the  parties  may  liave  contem- 
plated the  subsequent  execution  of  a  formal 
Instrument  as  evideaice  of  their  agreement 
does  not  necessarily  imply  that  they  had  not 
already  bound  themselves  to  a  definite  and 
enforceable  contract  whose  terms  could  be 
changed  only  by  mutual  consent.  Poet  v. 
Davis,  7  Kan.  App.  217,  S2  Pac.  903  ;  6  R.  C. 
L.  618-620 ;  Note  20  L.  B.  A.  481;  note  110 
Am.  St  Rep.  751^ 

It  results  from  these  oon<dnslon8  that  the 
case  should  have  beea  submitted  to  the  Juiy 
to  determine  tba  aaeatbum  oC  fact  already 
indicated. 
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[I]  3.  A  contract  siring  the  tenant  the 
rlgbt  of  occupancy  for  one  year,  with  the 
privilege  ot  two,  la  within  the  atatute  of 
franda.  20  Cyc  21i;'  29  A.  A  B.  S^cycl.  of 
L.  886.  Here  the  nuiking  of  repairs  may  pos- 
ribly  have  conatUnted  anch  a  part  perform- 
anoe  aa  to  take  Ui«  contract  out  ct  the  atat- 
ate.  Bnt  in  any  event  the  letter  of  Jannary 
19Ui  signed  by  Fulton  was  a  suffldent  mem- 
onndnm  in  writing  to  satisfy  the  statute. 
Considered  in  connection  with  other  portions 
of  the  correspondence,  it  sufficiently  Identi- 
fied tile  property.  The  fhct  that  It  was  ad- 
dressed and  d^Urored  to  the  agent  of  the 
writer,  and  not  to  the  other  party  to  the 
ontnct,  does  not  r^er  It  Inadequate  fat 
the  purpose.  20  Cyc  250;  20  A.  A  E.  EncycL 
of  h.  855.  And  the  offer  having  been  made 
hi  writing,  signed  by  the  party  sought  to  be 
diarged,  an  oral  acceptance  was  sufficient. 
20  Gk.  254 ;  29  A.  &  B.  BncycL  Of  U  858. 

Hie  judgment  Is  rerersed,  and  Qie  cause  re- 
manded for  a  new  trial.  Alt  Uie  Justices 
snenirlng. 


LYNN  V.  McOUB  et  aL 

STATE  ex  reL  COMMONWEALTH  TRUST 
CO.  T.  DOWNER,  District  Judge. 
(Nob.  20995,  20996.) 

(Si^renie  Court  of  Kansas.    Dea  9,  1016.) 

(SyUdbut  hy  the  OourtJ 

Uardavus  4t=»4<l)— Remsdt  bt  Apfbal. 

A  dedsion  was  EEven  upon  an  appeal  in  a 
complicated,  eqnitaDie  action  which  involved 
controverdes  of  a  complex  character  between 
B  number  of  partiea  holdme  conflicting  claims. 
The  jodgment  was  affirmed  m  part  and  reversed 
in  par^  direetiooa  being  given  aa  to  t^e  trial 
of  the  andetermined  iaauea.  When  the  mandate 
vaa  Bpread  of  record  and  the  caee  was  again 
brought  before  the  trial  court,  that  court  waa 
veeted  with  jurisdiction  and  power  to  Interpret 
the  decision  and  mandate  of  tne  Supreme  Court 
wUch,  it  iB  held,  were  fairly  open  to  interpreta- 
tion, and  its  interpretation  of  the  decision,  as 
wdl  as  its  ruUnga  and  judgment  in  the  second 
trial,  however  erroneous,  cannot  be  regarded  aa 
absolutely  void,  but  must  be  treated  as  errorc 
to  be  corrected  on  appeal,  end  cannot  be  cor- 
KCted  by  a  proceeding  in  mandamus. 

[BW.  Note. — For  other  cases,  see  Mandainiis, 
Cent.  Dig.  H  9.  11 ;  Dec.  Dig.  «»»4(1).] 

Action  by  Thomas  I>ynn  against  B.  M.  Mc- 
Coe  and  others,  and  the  Commonwealth  Trust 
Company,  in*whlch  defendant  appeals.  Ap- 
plicatioD  by  State  of  Kansas,  on  relation  of 
Commonwealth  Trust  Company,  for  writ  of 
mandamas  against  George  J.  Downer,  Judge 
of  Thirty-Second  Judicial  District.  Appeal 
dlnolssed,  and  peremptory  writ  denied. 

Lee  Monroe,  of  Topeka,  and  W.  S.  Roark, 
of  Junction  C^ty,  for  plaintiffs.  F.  Domont 
Smith,  of  Hutchinson,  and  Hosklnaon  & 
Hoskinson,  of  Garden  City,  for  defendants. 

JOHNSTON,  O.  J.  These  cases  are  a  con- 
tinuation of  the  Utigation  of  Lynn  v.  McCue, 
M  Kan.  761,  147  Pae.  808,  and  96  Kaa  114, 


150  Pac.  628.  like  first  ease  la  an  vpeal 
from  the  Judgment  of  the  district  court  re- 
sulting from  the  second  trial,  which  occur- 
red after  tba  case  bad  been  remanded  for 
retrial.  The  second  la  an  applteaUon  for  a 
peremptory  writ  of  mandamus  to  compel  the 
trial  court  to  observe  the  directions  In  the 
mandate  of  this  court,  the  appellant  alleging 
that  the  trial  court  had  not  taken  the  steps 
as  ordered,  and  had  not  conducted  Qie  new 
trial  In  accordance  with  the  directions  of 
this  court.  In  the  original  appeal  the  Judg- 
ment of  the  district  court  was  affirmed  In 
part,  and  in  part  it  was  reversed,  and  the 
cftse  remanded  with  directions.  In  the  man- 
date to  the  district  court,  whidi  was  accan- 
panled  by  copies  of  the  oplniiHu  of  this  court. 
It  was  recited  that  It  had  been  ordered  and 
adjudged  by  the  Supreme  Court  that: 

"Tbt  Jadgment  of  the  district  oourt  be  affirmed 
aa  to  the  plaintiff;  otherwise  It  is  set  aside, 
with  directions  to  grant  to  the  trust  company 
the  relief  asked  against  HcCae,  and  to  award 
to  the  reeeiver  (for  the  benefit  of  the  creditots) 
damages  against  the  trust  company  In  such  sum 
aa  that  company  shall  be  found  to  have  suffered 
from  tiie  conversion  referred  to." 

In  the  mandate  there  were  further  direc- 
tions as  to  the  apportionment  and  payment 
of  costs.  When  the  mandate  reached  the  dis- 
trict court,  it  waa  spread  upon  the  records, 
and  an  order  of  sale  issued  for  the  sale  of 
the  property  to  satia^  Lynn's  Judgment. 
The  sale  occurred  and  waa  confirmed  on 
September  27,  1915.  Afterwards  some  addi- 
tional pleadings  were  filed  In  the  case,  and  a 
second  trial  waa  had  on  October  25,  1915, 
before  .a  Jury,  which  returned  a  general  ver- 
dict in  favor  of  the  receiver,  with  14  special 
findings  of  fact  upon  the  Issues  submitted 
to  iL  One  of  the  findings  was  set  aside  by 
the  court  on  the  motion  of  the  trust  com- 
pany. The  motion  of  the  trust  company  for 
Judgment  upon  the  spedal  findings  was  de- 
nied, the  court  holding  that  there  were  un- 
derlying liens  against  the  mortgaged  railroad 
property  prior  and  superior  to  the  lien  of  the 
mortgage  securing  the  bonds  of  the  railroad 
company  In  excess  ot  the  sum  of  the  verdict 
recovered  by  the  receiver,  and  therefore  re- 
fused to  s4ve  the  receiver  an  affirmative 
Judgment  against  the  trust  corapony,  and 
further  holding  that,  as  the  trust  company 
was  not,  In  its  pleadings,  asking  an  affirma- 
tive Judgment  against  the  receiver,  It  could 
recover  nothing  In  this  action.  Some  orders 
wore  made  as  to  the  payment  of  costs  and 
the  cancellation  of  notes,  mortgages,  and  in- 
debtedness. Alttkough  a  motion  for  a  new 
trial  was  made  by  the  trust  company  and 
overruled  on  October  29,  1916,  no  appeal  was 
taken  from  the  rulings  and  decree  of  the 
court  until  August,  1916.  When  the  appeal 
was  taken  the  trust  company  made  the  appll* 
cation  for  the  writ  of  mandamus,  asking  that 
the  district  court  be  compelled  to  reconvene 
and  enter  a  Judgment  In  ftivor  of  the  com- 
pany as  the  Supreme  Court  had  directed, 
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glTlnc  it  a  Uen  for  $400,000  upon  the  Haskell 
county  lands  as  prayed  for  In  tbe  anawen 
which  it  had  filed  in  the  original  case. 

The  appeal  was  not  taken  within  the  six 
months  prescribed  by  the  statute.  Laws 
1913,  c.  241.  No  aiveal  was  taken  untU 
August  12, 1916,  more  than  two  months  after 
the  time  allowed  for  an  appeal  had  expired. 
It  Is  contended  that  the  trial  court  disobeyed 
the  mandate  of  ttiis  court  as  to  one  branch 
of  the  case;  that  It  had  no  power  to  do 
what  was  done,  and  theref(»«  its  judgment 
was  absolutely  void.  The  limitation  on  ap- 
peal, it  Is  argned,  has  no  application  to  a 
void  judgment,  a  nullity,  which  Is  open  to 
attack  at  any  time.  A  consideration  of  the 
first  <^lni(»i  and  the  one  delivered  on  the 
rdieartng  tdiows  that  the  Judgment  was  ren- 
dered in  a  complicated,  equitable  suit.  There 
wore  quite  a  numbOT  of  parties  In  the  case 
between  whom  there  was  a  complexity  of 
controrersleB,  and  the  judgment  required  the 
batandng  of  equities  and  the  adjustment  of 
numerous  rights.  O^ie  opinions  and  mandate 
directing  the  future  action  of  tile  trial  court 
in  the  case  were  open  to  Interpretation.  That 
court  had  the  power  to  interpret  the  meaning 
of  the  judgment  and  orders  of  this  court,  and 
if  the  scope  of  the  inquiry  was  unduly  ex- 
tended and  an  unwarranted  order  or  Judg- 
ment rendered,  the  appellant  could  have  mov- 
ed to  set  such  order  or  judgmmt  aside,  and 
If  this  was  denied,  the  ruling  could  have  been 
corrected  on  an  appeal  taken  within  the  stat- 
utory time.  While  It  is  the  (dear  duty  of 
the  trial  court,  upon  a  remand  of  the  case 
with  directions,  to  implicitly  follow  the  direc- 
tions and  give  effect  to  the  decision  of  the 
court,  yet  when  the  directions  are  not  final 
and  spedflc,  but  are  subject  to  interpreta- 
tion, the  action  of  the  court  in  interpreting 
them,  however  erroneous,  cannot  be  regarded 
as  absolutely  void.  Its  action  was  no  more 
than  error.  In  Welshaar  Haenky,  76  Kan. 
S48,  849,  90  Pac.  1134,  It  was  said: 

"When  the  record  containinp  the  mandate 
of  this  court  reversing  tbe*judgm^t  of  the  dis- 
trict conrt  a  second  time  for  want  of  sufficient 
facts  was  brought  to  its  attention  by  a  motion 
for  judgment,  a  judicial  guestion  was  presented 
which  the  court  had  jurisdiction  to  decide. 
It  had  the  same  jurisdiction  to  allow  that  it  had 
to  deny  the  motion.  Even  if  It  decided  wrong, 
that  fact  did  not  oust  It  of  jurisdiction." 

See.  also,  Manley  v.  Park,  e2  Ean.  653,  662, 
64  Pac.  28 ;  Clevenger  v.  Figl^,  68  San.  699, 
76  Paa  1001;  In  re  Wallace,  76  Kan.  432, 
89  Pac  687. 

In  cases  of  this  character  the  trial  court 
Is  not  without  discretion,  nor  is  It  governed 
by  an  inflexible  rule.  In  Gonroy  t.  Perry, 
26  Kan.  472,  473,  it  was  said: 

"It  is  true  that  the  mandate  issued  from  this 
court  directed  a  judgment  upon  the  Sndings  in 
favor  of  defendant,  but  we  have  heretofore  held 
that  such  mandate  does  not  compel  a  mere 
technical,  blind,  and  literal  following  thereof. 
It  means  rimply  that  upon  the  facts  as  thus 
ttated,  such  a  judgment  ought  to  be  entered, 
leaving  full  disf^etum  to  the  district  court  to 


act  upon  any  new  facts  prssented,  and  to  aet 
thereon  as  Justice  and  equity  may  require." 

In  Hargis  v.  Robinson,  70  Eon.  689, 
79  Pac.  119,  120,  the  same  Tiew  was  taken, 
where  it  was  said: 

"Where  the  direction  in  a  mandate  of  tiie 
reviewing  court  is  specific  and  final,  ordinarily 
the  trial  court  must  carry  it  into  effect.  How- 
ever, a  blind,  technical,  and  literal  compliance 
witii  the  mandate,  without  regard  to  new  facts 
or  to  justice  and  equity,  Is  not  reqidred.** 

See,  also,  Kansas  Pacific  By.  Co.  v.  Am- 
rine,  Treasurer,  etc.,  10  Kan,  318 ;  Duflltt  & 
Ramsey  v.  Crozler,  Judge,  30  Kan.  150, 1  Pac 
69;  McDonald  v.  Swisher,  60  Kan.  610,  57 
Pac.  507. 

When  the  mandate  was  spread  on  the  rec- 
ord and  the  question  of  carrying  out  the  or- 
ders and  judgment  of  this  court  was  present- 
ed to  the  trial  court,  it  acquired  jurisdiction 
of  the  case,  with  full  power  to  determine 
the  meaning  and  scope  of  the  decision  given 
on  the  appeal  and  to  try  the  remaining  is- 
sues In  accordance  with  the  rules  laid  down 
In  the  opinions  of  this  court  and  the  direc- 
tions given  In  Its  mandate.  An  interpreta- 
tion was  placed  on  the  rules  and  directions 
of  this  court,  which,  as  we  have  seen,  were 
open  to  interpretation.  The  case  was  tried 
through  to  the  end  by  the  parties  as  cases 
are  ordinarily  tried ;  and,  if  the  rules  were 
not  properly  applied  and  the  directions  given 
were  not  followed  In  the  subsequent  pro- 
ceedings, the  errors  of  the  court  might  have 
been  corrected  upon  an  appeal.  The  errors, 
however,  are  not  available  after  the  time  for 
ai^al  has  expired,  and  the  extraordinary 
remedy  of  mandamus  cannot  be  empl<^ed 
for  the  correction  of  such  errors. 

The  appeal  taken  out  of  time  will  be  dis- 
missed, and  the  application  for  the  peremp- 
tory writ  of  mandamus  will  be  denied.  AH 
the  Justices  concurring  except  DAWSON,  J., 
who  did  not  sit 


BTJLLINGTON  v,  PATTERSON  et  al. 
(No.  2046L) 

(Supreme  Court  of  Kansas.   Dec  9,  1916.) 

(SyUabut  by  the  CourQ 

MOBTOAQES  ^86(3)— FOBECUWDBK— AOIXOKB 

— SUTFICIENCT  OF  EVIDENCE.  , 

In  a  suit  to  foreclose  a  purchase-money  mort- 
gage, defendants  set  up  a  counterclaim  for  dam- 
ages by  reason  of  alleged  misrepresentations  by 
plaintiff  as  to  the  true  boundary  lines  of  the  real 
estate.  The  evidence,  findings,  and  conclusions 
of  law  are  examined,  and  it  Is  held: 

(a)  l%e  findings  are  sustained  by  sufficlwt  evi- 
dence. 

(b)  There  was  no  error  in  the  holding  of  the 
trial  court  that  certain  surveys  made  by  surv^- 
ors,  and  other  evidence  offered  for  the  purpose  of 
showing  the  exact  location  of  the  bonndaiy  lines 
of  the  property  were  unsatisfactory. 

(c)  On  the  findings,  a  judgment  against  defend- 
ants will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1864;  Dec.  Dig.  «S3>86(8).] 
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Appeal   from   District   Conrt,  Oowley 

CoaDty< 

Action  Lerl  B.  BulUngton  against 
Adella  M.  Patterson  and  another.  From  a 
judgment  for  plaintiff,  dafiendanta  qipMl* 
Affirmed, 

J.  B.  Torrance  and  O.  W.  Torrance,  both 
of  Wlnfleld,  and  W.  H.  Enf^and,  of  Ponca 
City,  Okl.,  for  appellants.  8.  A.  Smitli,  of 
Wlnfleld,  for  appellee^ 

PORTER,  J.  In  a  Bult  to  foreclose  a  mort- 
gage there  was  Judgment  for  tlie  plaintiff, 
from  which  the  defendants  appeal. 

The  real  estate  consists  of  a  hotel  prop- 
erty in  the  dty  of  Dexter,  and  formerly 
belonged  to  the  plaintiff.  On  the  16th  of 
August,  1912,  be  sold  and  ctrnveyed  It  by 
warranty  deed  to  the  defendants,  and  the 
mortgage  vas  given  to  aevare  a  balance  of 
9400  on  the  purchase  price,  ^e  defendants 
filed  a  eroas-petltlon,  and  asked  for  (1,600 
damages  alleged  to  have  been  sustained  by 
reaaim  of  mlsr^resentatlons  by  the  plaintiff 
In  referenoe  to  tbe  true  boondary  Unes  of 
the  property,  and  claimed  he  repreaeated 
that  the  hotel  building  was  entirely  on  the 
lot  in  qneatbm;  that  thay  knew  nothing 
about  the  boundary  lines,  and  rdled  wholly 
upon  falB  repress tatlons;  that  in  fact  the 
entire  west  side  of  the  building  stood  6  test 
and  4  Indies  orer  on  an  adjoining  lot  on  tbe 
west,  owned  by  another  party,  that  a  portion 
of  the  east  side  and  southeast  comer  of  It 
was  cot  off  hy  the  rl^t  of  way  of  the  Ifls- 
Bourl  Padflc  Rallmy,  and  tho  north  side  or 
of  the  hotd  was  out  in  the  paUJc  street 
The  conrt  made  the  f blowing  findlngv  of 
fhct: 

"First  Th%  court  finds  that  on  and  prior  to 
Qi9  16th  day  of  Ansust,  1912,  the  plaintiff  was 
tbe  owner  of  lot  11  m  block  2,  in  Enrighfa  addi- 
tion to  the  city  of  Dexter,  Cowley  county,  Kan., 
and  CD  said  date  sold  and  conveyed  said  property 
to  the  defendant  Adelia  U.  Patterson  by  deed 
of  general  warranty,  and  that  on  the  same  day 
and  aa  a  part  of  the  purchase  price  of  tlie  prem- 
ises, tiie  defendants  executed  and  delivered  the 
notes  and  mortgage  sued  on  in  tbis  action,  and 
that  there  remains  due  and  unpaid  on  said  notes 
tbe  Bom  of  $400,  with  interest  thereon  from  Au- 
gust 16, 1912,  St  the  rate  of  8  per  cent  per  an- 
num. 

"Second.  That  said  lot  11  was  and  is  of  tlie  di- 
mensions of  60  by  150  feet,  and  fronts  what  is 
known  as  Valley  street  in  the  city  of  Dexter 
for  the  frontage  of  60  feet,  and  tJiat  said  lot 
was  and  still  is  occupied  by  a  frame  hotel  buUd- 
ing  of  which  tbe  mam  part  is  two  stories  liigh. 
There  was  and  is  a  one-story  lean-to  addition  on 
the  west  of  the  main  building,  which  addition 
was  used  as  the  kitchen  of  the  hotel.  The  hotel 
building  then  did,  and  still  does,  stand  practical- 
ly flush  on  tbe  north  end  of  the  lot  with  the 
street  line  as  tiie  same  was  then  and  Is  now  used 
and  marked  by  sidewalks,  fences,  and  other  im- 
provements on  this  and  adjoining  property,  and 
that  then  and  now  a  cement  sidewalk  extended 
east  and  west  along  the  north  line  of  this  lot  and 
Immediately  along  the  north  side  of  the  hotel 
building,  and  that  about  1  foot  or  less  west  of 
tbe  northwest  comer  of  tbe  lean-to  addition  such 
cement  walk  was  Joined  by  an  older  brick  walk 
txtsnding  along  the  north  side  of  the  adjoining 
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lot  12  In  tbe  same  line  with  the  eemmt  walk  and 
extending  towards  tbe  center  of  town,  and  that 
at  tbe  time  there  was  a  partial  row  of  trees  end, 

Berhaps,  some  fencing,  marking  the  apparent  lot 
ue  between  lots  11  and  12,  corresponding  prac- 
tically with  the  said  junction  of  tbe  two  side- 
walks, and  running  on  a  north  and  south  line 
some  inches,  or  not  to  exceed  1  foot  west  of  the 
lean-to  addition  to  tbe  hotel. 

'rFhird.  That  the  defendants  are  wife  and  hus- 
band, and  at  tbe  time  of  their  purchase  of  the 
property,  they  were  neither  of  them  femillar  with 
the  boundaries  or  lines  ME  said  lot  11,  except  as 
the  same  were  indicated  by  the  objects  aforesaid, 
and  in  showing  tbe  property  to  the  defendant  3. 
O.  Patterson,  who  was  acting  for  his  wife,  tbe 
plaintiff  Informed  him  that  tbe  west  line  was  at 
the  said  line  of  trees,  and  the  defendants  be- 
lieved such  statement,  and  relied  thereon  In  pur- 
chasing the  property, 

"Fourth.  Enrigbfs  addition  to  the  dty  of  Dex- 
ter was  laid  out  and  platted  more  than  25  yearn 
ago,  and  there  are  none  of  the  original  stakes 
and  monuments  left  indicating  any  of  the  cor- 
ners or  lines  of  the  addition,  or  blocks,  lots, 
streets,  or  alleys,  therein,  which  can  now  be 
found.  The  evidence  which  was  introduced  tend- 
ing to  show  tbe  exact  location  of  the  boundary 
lines  of  lot  11,  as  originally  platted,  is  unsatis- 
factory to  the  court  for  the  reason  that  the  sur- 
vey of  the  witness  Merry  was  not  sufficiently 
thorough  to  carry  conviction  of  its  accuracy,  and 
the  survey  of  the  witness  Bradley  depends  entire- 
ly upon  the  accuracy  of  tbe  true  point  of  inter* 
section  of  a  quarter  section  line  with  the  easterly 
line  of  an  earlier  addition,  whidi  runs  in  a  slant- 
ing northeasterly  direction,  and  not  at  right  an- 
gles with  the  Quarter  section  line.  The  easterly 
line  of  the  earlier  addition  seems  fairly  well  es- 
tablished, but  the  location  of  the  quarter  section 
line  is  based  entirely  upon  more  or  less  ancient 
lines  of  fences  and  hedges,  and  not  on  any  estab- 
lished corners,  unless  it  be  one  stone  to  the  east, 
and  tbe  location  of  the  intersection  was  deter- 
mined by  sighting  from  this  stone  by  an  inter- 
mediate fence  or  hedge  iine  only,  and  as  the  accti- 
racy  of  the  Bradley  surrey  is  therefore  depend- 
ent on  comers  located  merely  by  old  improve- 
ments, it  falls  to  be  more  convincing  as  to  the 
tme  location  of  the  east  line  of  lot  11  than  the 
old  boundary  marks  erected  by  tbe  owners  at  a 
time  when  there  is  reason  to  believe  the  original 
marks  may  have  been  in  existence,  ^e  mcts 
that  the  evidence  shows  tliat  measurements  on 
the  recorded  plat  of  the  Enright  addition  were 
Impossible  ana  necessarily  incorrect  adds  to  the 
dissatisfaction  of  the  coart  with  the  defendants' 
evidence  of  the  true  location  of  the  lot  line. 

"Fifth.  The  plaintiff  had  owned  lot  11  for 
more  than  25  years,  during  all  of  which  time  he 
honestly  believed  that  the  line^vhich  he  pointed 
out  to  tbe  defendants  as  the  west  line  of  lot  11 
was  correct  Tbis  line  had  been  recognized  by 
both  parties,  the  plaintiff  and  the  then  owner  of 
said  lot  12,  as  the  true  boundary  line,  and  the 
owner  of  lot  12,  whose  heirs  still  own  the  prop- 
erty, adopted  the  boundary  line  more  than  .25 
yean  ago  by  erecting  a  fence  thereon,  and  the 
brick  sidewalk  up  to  tbe  line,  and  plaintiff  set 
out  trees  on  said  line,  with  the  knowledge  and  ac- 
quiescence of  tbe  owner  of  lot  12,  and  the  bound- 
ary thus  located  by  the  owners  was  ever  since 
acquiesced  in  and  reco^ised  as  the  true  bound- 
ary up  to  August  16,  1912,  vscept  that  one  of 
the  heirs  of  the  original  owner  of  lot  12  some  8 
or  10  years  ago  expressed  to  the  plaintiff  his 
doubt  of  the  correct  location,  and  it  was  then 
agreed  that  a  surveyor  should  be  called,  but  that 
was  never  done.  One  or  two  persons,  who  md 
not  pretend  to  tbe  plaintiff  to  have  any  actual 
knowledge  on  the  subject  had  expressed  their 
opinion  to  the  plaintiff  that  his  building  was  too 
far  west  and  extended  over  on  lot  12,  but*to  these 
parties  the  plaintiff  always  contended  that  he 
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knew  the  loeatlon  of  tlie  line,  and  that  it  was  at 
tbe  place  where  he  potnted  it  oat  to  the  defend- 
ants,  and  at  the  time  the  plaintiff  sold  the  prop- 
erty to  the  defendants  and  pointed  oat  to  them 
tbe  west  line  of  the  lot,  he  was  acting  in  good 
faith  upon  the  honest  belief  that  he  knew  the  lo- 
cation of  the  bonndaiT  line,  and  at  that  time  he 
had  no  valid  reason  to  caspect  he  waa  mistakoi 
in  that  regard. 

"Sixth.  Defendanta  have  never  been  disturbed 
in  their  possession  of  any  of  tbe  land  vfaich  was 
pointed  out  to  them,  and  which  they  have  oecn- 
pied,  as  lot  11,  and  no  demand  for  poaseMion  has 
ever  been  made  of  them,  nor  any  legal  proceed- 
ings brought  against  them," 

As  conclusion  of  law,  tbe  court  held  from 
tbese  facts  that  tbe  plaintiff  was  not  liable 
to  defendants  upon  the  cross-petition,  and 
gave  plaintiff  Judgment  for  the  foreclosure 
of  tbe  mortgage. 

The  first  claim  Is  that  the  court  erred  in 
flndli^  tbat  the  s^iarate  surveys  made  by 
anrreyors  Uerry  and  Bradley  were  Inaccu- 
rate and  unreliable.  The  aurveyors  were 
witnesses,  and  were  closely  questioned  by 
the  court  .In  explanation  of  their  surveys. 
It  would  have  been  Impossible  tor  tbe  court 
to  bave  tonnd  that  both  snrr^  were  ac- 
cnrate  and  reliable,  because  tbey  did  not 
agree.  One  showed  Out  the  hotel  build- 
ing was  over  on  lot  12  about  6^  feet,  and 
that  tbe  corner  of  lot  11  was  on  tbe  Mlasoari 
Padflc  right  of  way.  Tbe  other  aorveyor 
testified  and  his  survey  showed  that  the 
building  was  over  on  lot  12  8  feet  7  inches, 
and  that  ttaa  nortli  end  projected  into  the 
street  7  feet  6  Indiea;  and  this  witness  said 
notbii^  at  all  about  the  IdOssouri  Padflc 
rlf^t  of  way.  The  witness  Herry,  when  ask- 
ed wbeie  he  began  running  the  line  with  the 
compass  and  cibabi,  said  that  he  used  a  chain, 
but  no  compass;  that  he  started  at  the 
"stodc  jKn,"  and  not  when  the  snrr^  start- 
ed when  Bnri^t^s  addition  was  laid  out 
This  same  witness  was  asked  how  near  the 
hotel  building  came  to  the  north  line  of  lot 
11,  and  answered  tliat  It  came  out  flush  with 
the  property  line. 

Snrreyor  Bradley  testifled  Oiat  Bnright's : 
addition  is  not  "based  on  any  government 
ccxaer  or  line,"  and  that  ttie  streets  of  the 
(^d  town  of  Dexter  mn  north  88  degrees  east 
of  north,  and  that  the  <qn>OBito  sheets  run 
at  right  angles  wiUi  that ;  tiiat  tlie  country 
around  there  was  surveyed  on  a  variation 
which  ran  frc«n  11%  to  12  degrees  eart  of 
iwrth,  and  that  he  had  no  means  of  knowing 
whether  the  surveyor  who  laid  out  the  orlgl- 
nal  townslte  or  X^irli^fs  addition  followed 
the  government's  variation.  A  careful  ex- 
amination of  the  testUhony  of  these  witness- 
es convinces  us  that  the  court  was  Justifled 
in  rejecting  both  surveys.  Besides  several 
other  Borveys  were  in  evidence. 

Meade,  the  owner  at  'lot  12  lying  vreat  et 
the  lot  in  oontroverqr,  built  a  Coice  between 
tbe  two  lota,  and  this  line  was  recognized 
for  a  period  of  25  years  or  more  by  the  own- 
ers of  the  two  lots  as  tbe  line  of  their  prop- 
erty. Plaintifl  testifled  that  16  or  17  yearn 


before  the  time  of  the  trial  he  had  set  out 
some  trees  along  the  fence,  that  all  of  these 
died  except  one,  but  that  he  subsequently  set 
out  another  row  along  the  fence.  After 
Meade's  death  his  widow  built  a  biick  side- 
walk along  the  north  line  of  lot  12  beginning 
at  tbe  end  of  the  fence.  Bullington  erected 
his  hotel,  the  west  side  of  the  building  being 
about  IS  inches  east  of  the  fence.  He  after- 
wards built  a  cement  sidewalk,  connecting 
up  with  Meade's  brick  sidewalk.  The  Mis- 
souri Pacific  Railway  Company  built  the 
north  end  of  their  depot  platform  Qush  with 
the  street  and  In  line  with  the  brick  and 
cement  sidewalks  above  mentioned,  and  othw 
property  owners  on  the  same  side  of  tbe 
street  Improved  their  property  substantially 
along  the  same  line.  Surveyor  Bradley  testi- 
fied that  the  sidewalks  run  practically  In 
line  with  the  north  side  of  the  hotel,  and 
fairly  true  up  to  the  depot  platform. 

"A  boundary  line,  long  recognized  and  acqui- 
esced in,  is  generally  better  evidence  of  where 
the  real  line  should  be  than  any  survey  made 
after  the  original  mcmum^ts  have  disappeared.** 
Tarpenning  v.  Gannon,  28  Kan.  665. 

The  defendants  argue  that  no  title  coold 
have  been  obtained  by  adverse  possession  as 
against  the  owner  of  lot  12,  because  plaintiff 
believed  that  the  llnea  were  where  be 
sented  to  tiie  defendant^  and  tbwefore  it  Is 
dear  that  he  never  intended  to  daim  uy 
part  of  lot  12.  Cases  are  dted  which  recog- 
nise the  doctrine  that  the  character  of  the 
posseodon  dctpends  upon  the  Intent  with 
which  it  is  taken  and  bdd.  It  is  tnie.  the 
court  finds  that  the  plaintiff  bdieved  tbe 
line  be  ptdnted  out  to  ttie  defendants  aa  tbe 
west  line  ot  lot  11  was  correct,  bat  this  is 
merdy  a  finding  l^t  the  plaintiff  acted  in 
good  faith.  The  owners  of  lot  12  are  not  par 
ties  to  this  Htlgation,  and  we  do  not  nnder- 
stahd  the  conrt  to  bave  dedded  that  plainUfl^ 
when  he  sold  the  prosertj  to  the  d^endants, 
had  acquired  a  title  to  part  of  lot  12  by  pre- 
scription. For  this  reason  many  of  the  prop- 
ositions of  law  urged  by  tbe  defendants  need 
not  be  considered  because  they  have  no  ap- 
plication here. 

It  is  Bufllclent  answer  to  defendants^  con- 
trition that  plaintiff  coQld  obtain  no  title  to 
a  portlMi  of  a  public  stre^  by  adverse  pos- 
sesdon  to  say  that  tbere  Is  no  finding  of  tbe 
court  that  any  part  of  the  building  was  in 
the  street.  The  finding  is  that  the  building 
"stands  flush  with  the  street."  From  all  that 
appears  in  the  evidence  there  Is  no  prdmbll- 
ity  tbat  the  public  will  erer  Interfere  with 
the  defendants*  right  to  maintain  tbe  build- 
ing where  it  la,  so  far  as  the  street  is  coo- 
cemed.  The  harden  was  on  the  defendants 
to  establish,  not  only  that  the  representations 
were  relied  opon,  but  that  they  were  talaa. 
Tbe  evldoice  failed  to  aatlsl^  the  court  tbat 
the  defendants  were  entitled  to  tbe  relief 
prayed  for.  There  was  certainly  mnch  con- 
flict in  the  evidence,  and  we  feel  bound  by 
tbe  dedsim  of  tbe  trial  court  on  tbe  facta. 
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and  ate  oonvtnoed  tliat  the  Jndgmoit  sbonld 
be,  and  tt  ia,  afflnned.  AU  the  JusUcea  oon- 
coitIiii^ 

7IUNKLIN  T.  FAIRBANKS.    (Mow  20117.)* 
(Snpteme  Ooart  of  Eaiwas.    Dea  9,  1916.) 

(ByUabua  ly  <Ae  CoKif  J 

L  ADOPTIOn  4=9l8— INBOEBITAHCB  BT  ADOTT- 
ED  CEILD. 

The  Btatntory  role  followed'  tiiat  an  adopt- 
ed child  has  the  same  rights  of  person  and  prop- 
erty as  natural  children  or  heirs  at  law  of  the 
person  adopting  her.  Gen.  St  1909.  {  S066. 

[Ed.  Note. — For  other  cases,  see  Adopticm, 
Cent.  Dig.  ti  S3,  34;  Dec.  Dig.  «=9ia] 

2.  ADOFTioir  «=s>28  —  IimsBiTAiroB  isoh 

Adopted  Obild. 
Where  a  person  dies  leaving  a  life  estate 
to  his  sole  heir,  an  adopted  daughter,  and  the 
remainder  to  he^  Issue  if  she  should  have  issue, 
he  dies  conditionRllr  intestate  as  to  the  re- 
mainder, and  upon  the  death  of  the  daughter 
without  issue,  tne  remainder  descends  to  those 
who  claim  throu^  the  daughter,  and  not  to 
Us  coUftteral  Undred. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Gent.  Dig.  f  42;  Dee.  Dig. 

Appeal  from  District  Court,  Pottawatomie 
OonzHy. 

Action  1^  Panl  B.  FrankUn  against  A.  H. 
Fairbanks.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Beversed. 

W.  F.  Ghallls  and  Brookeos  &  Francis, 
all  of  Westmoreland,  tor  appellant.  Wood- 
bani  ft  Woodbom,  of  Hblton,  fsa  wppeUee. 

CAWSON,  J.  Samuel  F.  Campbell  of  Pot- 
tawatomie county  died  on  November  4,  1904, 
without  a  wife  and  with  no  cbildren  except 
an  adopted  daughter,  Debbie  G.  Campbell. 
He  left  a  wlU  bequeathing  flOO  to  each  of 
bis  two  sisters,  and  to  his  only  brother  he 
left  his  rifle.    It  further  provided: 

"Fourth  I  give  and  bequeath  all  of  the  re- 
mainder of  my  estate  both  real  and  personal  of 
what  soever  nature  to  my  Adopted  Daughter 
Debbie  G.  Campbell  during  her  natural  life  and 
then  to  her  heirs  if  any  survive  her  if  no  heirs 
survive  her  then  to  some  Prodisan  orfans 
Homa" 

This  adopted  daughter  died  In  October. 
1^,  at  the  age  of  16  years,  without  husband 
or  children. 

A  tract  of  land  which  belonged  to  Samuti 
F.  Campbell  In  Us  lifetime  Is  the  subject  of 
this  lawsuit  The  plaintiff  claims  title  and 
part  ownership  through  a  deed  and  a  con- 
tract purchase  from  the  heirs  tit  Samuel's 
brother.  The  def^dant  claims  title  under  a 
deed  executed  to  him  by  the  administrator 
of  Debbie  G.  Campbell's  estata  The  litigants 
i^ree  that  the  contingent  grant  Co  some 
Prostestant  or]>han*8  home  Is  void  for  un^ 
certainty  of  beneficiary.  They  likewise 
agree: 

"Seventh.  By  the  use  of  the  word  'heirs'  In 
the  fourth  numbered  item  or  paragraph  of  the 
will  of  S.  F.  Oampbell,  the  testator  therein 
meant  'issue.'   •     •  * 

"In  addition  to  the  foregtdng  facts  it  Is  fur- 


ther agreed  that  the  proceedings  in  the  probate 
conrt  of  Jackson  county,  Kansas,  In  the  estate 
of  Debbie  Campbell,  leading  up  to  the  adminis- 
trntor  b  deed  to  the  defendant,  A.  M.  Fairbanks, 
are  regular,  if  in  fact  Debbie  O.  Campbell's  «h 
tate  had  any  interest  In  the  pnwaty  which 
could  be  conveyed." 

Tile  district  court  lendfired  judgment  for 
plaintiff,  and  defendant  appeals. 

[1,2]  Since  It  la  agreed  that  the  uncertain 
grant  to  some  Protestant  orphana'  home  hi 
void,  and  that  the  word  "helis"  in  the  fourth 
clause  of  the  wUl  means  "Issue,"  we  hAre 
then  a  bequest  of  a  life  estate  to  Debbie  G. 
Campbell,  and.  subjert  to  the  contingency  of 
Debbie's  having  Issue,  an  inteefcacy  as  to  the 
remainder  of  S.  F.  Campbell's  estate  What 
happens  If  Debbie  has  no  Issue?  It  goes 
to  hia  heirs.  Who  are  hie  helxa?  His  only 
daughter— an  adopted  danghtev.  nf  ooorse, 
but  none  the  less  his  daughter.  Oiay  t 
Holmes,  67  Kan.  217,  45  Pac  096^  88  L.  B. 
A.  207 ;  Riley  v.  Day,  88  Kan.  603,  129  Paa 
524,  44  L.  B.  A.  (N,  S.)  296.  Under  the  wlU 
his  daughter  took  a  life  estate.  Upon  her 
failure  of  issue  the  Conditional  Intestacy  oC 
Samuel  became  absolute,  and  the  remainder 
of  the  estate  passed  to  those  who  may  claim 
under  Debbie,  the  nearest^  sole,  and  direct 
heir  at  law  of  Samu^L  While  Debbie  dted 
without  issue,  Samuel  did  not  He  left  DA- 
ble  In  his  own  direct  line  (Gen.  Bt  1809,  I 
5066),  and  his  collateral  kindred  hare  no 
claim  to  this  property  as  agahost  the  gran- 
tee of  Debbie's  administrator.  TMa  neces- 
sitates a  reversal  of  the  Judgment  AU  the 
Justices  concurring. 


OUNa  et  al.  t.  WETTSTEIN  et  aL 
(No.  21023.) 

(Supreme  Court  of  Kansas.   Dec.  9,  1918.) 
(SyUabu*  &y  «Ae  €<mrt.) 

^'t^'^™"  SOHOOL  DlSTMCM  «»6(^- 

T?I  oSo^'f^  l>ISTBICT--Dl8CREn0W. 

granting  of  a  petition  caUing  a  spe- 
SSLh"^^,**^^''  "S^'^l  ^li^trict  rests  in  ^ 
discretion  of  the  district  board.  State  v 
School  District,  80  Kan.  667,  108  Pac.  136. 

fliEi  ?S!!i;^!?'^«''  »e  Schools  and 

^^5o5^  ^  "  11S-12B;  Det 

2.  SoHOou  ARO  School  Distbicts  «s>68— 

SOHOOLHODSIS— EbEOTION.  vo— 
On  March  4,  1916,  a  school  district  six 
miles  long  and  four  miles  wide  having  a  school- 
P'  geographical  center  of  the 
district  Toted  bonds  In  the  snm  of  $2,000  to 
build  a  schoolhouse.  After  the  board  bad  let 
the  contract  for  the  erection  of  the  new  build- 
ing, purchaBed  the  lumber,  and  had  torn  down 
the  old  buildmg,  this  proceeding  was  commenc- 
ed to  compel  the  board  to  erect  two  schoolhous- 
es.  ireld,  on  the  facts  stated  in  the  opinion, 
petitioners  are  not  wtitled  to  idlef,  and  the 
writ  is  denied. 

[Ed  Npte.-~ror  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ||  ITO-ITO;  Dec 
Dig.  4»6S.] 


«s*ror  other  casas  sss  same  topio  and  Kar-NUHBXB  In  all  Kay-Kumbsred  Digests  and  Indexn 
^Rehearing  dented  January  U.  tKf. 
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Original  petition  by  Olln  O.  Cllne  and  oth- 
ers for  writ  of  mandamus  against  W.  F. 
Wettsteln  and  others,  composing  the  School 
Board  of  District  No.  24,  Stevens  County,  to 
compel  the  constniction  and  maintenance  of 
two  echoolhouses.   Writ  denied. 

F.  8.  Macy,  of  Liberal,  E.  W.  Davis,  of 
Kansas  City,  and  Clyde  R.  Commons  and  O. 
W.  Sawyer,  both  of  Liberal,  for  plaintiffs. 
E.  C.  Warfel  and  V.  ^.  Grinstead,  botb  of 
Liberal,  for  defendants. 

PORTER,  J.  This  is  an  original  proceed- 
ing in  mandamus  to  compel  the  respondents, 
the  school  board  of  district  No.  24,  Stevens 
ooonty,  Kan.,  to  construct  and  erect  two 
schoolhouses  in  the  district,  and  to  maintain 
two  schools  for  the  ensuing  year. 

The  petitioners  are  residents  and  quallfled 
electcHTB  <a  the  district  alternative  writ 
aUegas  that  m  Uie  4th  day  of  March,  1916, 
a  iipecial  electi<ni  was  held  at  whidi  the  dis- 
trict voted  bonds  in  the  sum  of  92,000  for  the 
purpose  of  erecting  "schoolhouses";  that  at 
the  annual  meeting  held  April  14,  1916,  no 
action  was  taken  In  reference  to  Oie  erection 
"ctf  new  schoolhouses  tor  which  said  bonds 
were  voted,"  and  no  action  was  taken  in  re- 
gard to  the  dispositlcHi  of  the  old  schoolhouse 
which  was  situated  on  land  not  owned  by 
ttM  district  It  is  then  alleged  that  there- 
after, upon  a  petition  signed  by  ten  resident 
taxpayers  and  legal  voters  of  the  district,  the 
board  called  a  special  meeting  to  be  held  on 
the  22d  day  of  Ifay,  1916,  for  the  following 
purposes: 

"First,  building  two  school  buildings  in  the 
diBtrict;  second,  to  locate  the  sites  for  said 
school  buildings;  third,  for  the  purpose  of  re- 
conridering  the  levy  for  school  purposes  for  the 
year  1916;  fourth,  to  vote  upon  the  proposi- 
tion of  disposing  of  the  said  old  schocd  build- 
ing.** 

It  is  allied  that  at  the  meeting  of  May 
22d  a  motion  was  duly  made  and  seconded 
that  the  district  bnlld  two  schoolhouses  with 
the  proceeds  of  the  bonds  theretofore  issued, 
that  the  motion  was  put  to  vote,  and  out  of 
58,  which  was  the  total  number  of  legal  vot- 
ers In  the  district,  there  were  30  votes  in  fa- 
TOT  of  the  motion  and  21  votes  against  It, 
and  that  without  any  actltm  being  taken  up- 
on the  other  proposltloaB  for  which  the  meet- 
ing was  called  the  meeting  adjourned.  The 
writ  then  alleges  that  a  petition  signed  by  a 
majority  of  the  legal  voters  and  taxpayers  of 
the  district  was  presented  to  the  district 
board  asking  for  a  special  meeting  of  the  dis- 
trict, to  be  held  June  20,  1916,  for  the  pur- 
pose of— 

"correcting  minutes  of  last  special  meetjog, 
and:  (1)  Locating  tbe  site  for  new  sdiool 
building;  (2)  raising  the  levy  for  school  pui^ 
poses  for  the  year  1916  to  $860;  (8)  to  vote  on 
^e  proposition  of  disposing  of  old  aehool  bnild- 

It  is  not  alleged  that  the  district  board 
called  this  meeting ;  It  Is  alleged  that  the  no- 
tice was  posted  by  the  district  clerk  and  the 


meeting  held,  at  whidi  it  was  lawfolly  deter- 
mined that  the  sites  for  the  two  schoolhooses 
be  located  and  the  schoolhouses  bnllt  as  fol- 
lows: One  schoolhouse  to  be  buUt  one  mile 
and  a  half  south  of  the  old  schoolhouse  on 
land  (describing  it);  one  schoolhouse  to  be 
built  two  miles  north  of  the  old  schoolhouse 
on  land  (describing  it). 

It  Is  alleged  that  the  respondents  have 
torn  down  and  destroyed  the  only  school 
building  In  the  district,  and  that  the  district 
does  not  own  or  control  a  school  building. 
The  alternative  writ  was  issued  September 
5,  1916,  when  the  action  was  commemced, 
and  directed  the  respondents  to  answer  and 
show  cause  why  the  peremptory  writ  should 
not  issue  requiring  them  to  construct  two 
schoolhouses  as  provided  for  at  the  special 
meeting  of  June  20,  1916. 

The  responuent's  answer  pleads  quite  ful- 
ly the  facts  relied  upon  as  a  defense.  This 
opinion  may  be  shortened  by  referring  to 
these  facts  later  In  connection  with  the  evi- 
dence, which  Is  comprised  In  depositions  tok- 
en by  the  respondente.  After  the  main  wit- 
nesses on  behalf  of  respondents  had  testified, 
all  the  petitioners  were  called  as  witnesses, 
but  they  refused  to  testify,  two  of  them  stat- 
ing that  they  expected  to  testify  before  this 
court  when  the  case  was  set  for  hearing. 
The  case  has  been  submitted  on  the  pleadings 
and  the  evidence  taken  by  the  respondents. 

School  district  No.  24  In  Stevens  county  Is 
six  miles  north  and  south  and  four  miles 
east  and  west  The  Seward  county  line 
bounds  the  district  on  the  east  and  the  Kan- 
sas-Okkhoma  state  line  Is  the  southern 
boundary.  In  1908  a  schoolhouse  was  built 
at  the  geographical  center  of  the  district  up- 
on land  owned  by  F.  B.  Shlnkle  and  under  an 
agreement  by  which  he  was  to  convey  the 
site  to  the  district  by  warranty  deed.  Ever 
since  the  btdldlng  was  ei*ected  the  school  has 
been  maintained  at  this  place  until  the  build- 
ing was  torn  down  as  hereinafter  stated.  On 
June  7,  1916,  Mr.  Shlnkle  conveyed  the  title 
to  the  land  to  the  district  by  a  deed  whi<^ 
the  district  accepted  and  filed  for  record. 

On  March  4, 1916,  at  a  special  election,  the 
district  voted  bonds  in  the  sum  of  $2,000, 
not,  as  petitlwers  allege,  for  the  purpose  of 
erecting  "schoolhouses,"  but  for  the  purpose 
of  erecting  "sdioolhouse"  in  the  district 
The  controversy  over  the  question  of  the  two 
schoolhouses  developed  later.  The  bonds 
were  issued  and  sold  to  the  state  school  fund. 
At  the  annual  meeting  of  the  district,  which 
was  held  April  14, 1916,  no  action  was  taken 
In  regard  to  the  disposition  of  the  old  school- 
house.  The  meeting  voted  for  an  eight 
months*  term  of  school  and  for  a  levy  that 
would  produce  $625.  The  treasurer  reported 
$1G0  on  hand.  There  was  a  discussion  with 
reference  to  having  two  schools  in  tbe  dis- 
trict, but  no  record  was  kept  of  this  discus- 
sion In  the  minutes.  Mr.  Brigbtup,  clerk  of 
the  board,  who  Is  one  of  the  petitioners  in 
this  action.  opsMsed  having  more  than  one 
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■dtiool,  and  ezpUined  to  tbe  meetiiig  that  It 
took  $526  to  run  one  school  the  prevlotig  Tear, 
and  be  placed  the  figures  on  the  blackboard 
BtaowliiK  It  would  take  $1,200  to  nm  two 
Bdiools,  and  Informed  the  meeting  that  the 
assessed  raluatloD  of  the  district  (which  la 
$191,811  for  the  year  1916)  was  not  enough 
to  justify  two  8<±oo1s  wlthont  TOtlng  an  ex- 
oesslTe  tax,  and  that  the  district  paid  from 
$66  to  $76  per  month  for  a  tocher.  The 
meeting  then  adjourned.  A  petition  was  pre- 
septed  later  for  a  special  meeting  to  be  held 
May  22d.  The  evidence  shows  that  It  was 
not  presented  to  the  board,  but  was  present- 
ed to  the  individual  members.  No  meeting 
was  called  tiy  the  board,  but  Mr.  Brl^tup, 
tbe  clerk,  posted  the  notices,  and  the  meeting 
was  held  and  attended  by  a  majority  of  the 
legal  voters  of  the  district.  The  notice  stat- 
ed that  tbe  purposes  for  which  the  meeting 
woold  be  held  were:  a)  Building  two 
sdioolhousee  In  said  district;  (2) to  select 
a  site  for  tbem ;  (3)  to  ^consider  tbe  levy 
for  school  purposes ;  (4)  to  vote  on  the  prop- 
OBitictfof  disporing  ct  tbe  old  school  bnildlng. 

Tbe  eridence.  sbows  without  any  dispute 
tbat  Mr.  Wettstebi,  a  member  of  tbe  board, 
who  Is  one  of  the  respondents,  presided  at 
tbe  meeting,  and,  before  patting  a  motiop 
vrbitSi  bad  been  made  for  two  Bdio<dhoa8e8. 
he  stated  that  be  supposed  every  one  under- 
stood that  the  adoption  of  the  motion  meant 
a  change  In  the  site,  and  tbat  in  order  to  do 
this  It  would  require  a  maJoril7  of  tbe  legal 
voters  In  the  district.  There  was  sfflne  dis* 
cDsslOD,  and  an  examinatloo  of  tjie  school 
laws  with  reference  to  the  changing  of  the 
school  site,  but  the  vote  was  taken  with  the 
understanding  that  it  would  require  a  ma- 
jority of  the  voters  in  the  district.  Tbere 
were  30  votes  in  favor  of  two  schoolhouses 
and  21  votes  against,  and  the  chairman  de- 
clared the  motion  lost.  A  motion  was  made 
to  adjourn  the  meeting,  and  It  carried.  The 
evidence  shows  that  the  minutes  of  the  meet- 
ing as  first  written  up  by  the  clerk  showed 
tbat  the  motion  to  have  two  schoolhouses 
was  lost 

Thereafter,  on  June  7,  1916,  the  school 
board  procured  a  deed  from  the  owner  of 
the  land  conveying  the  premises  to  the  dis- 
trict and  on  tbe  same  day  entered  into  a 
written  contract  for  a  new  schoolbouse. 
They  tore  down  the  old  building,  contracted 
for  the  purchase  of  lumber,  and  had  some 
of  the  sand  hauled  for  tbe  construction  of 
th^  new  building  when  they  were  enjoined 
from  further  proceeding  by  tbe  district  court 
ot  Stevens  county  in  a.  suit  bnnvbt  by  some 
of  tbe  petitioners  In  this  action.  On  July 
8.  1916,  tbe  district  court  dissolved  the  In- 
jnnctim.  Thereafter  some  of  tbe  petitioners 
served  written  notice  upon  the  contractor 
and  upon  the  lumber  company  notifying  them 
not  to  proceed  wltb  the  contract,  and  not  to 
fontfsh  any  mat»lal  therefor,  Qireatrailng 
litigation  if  Ibe  notice  was  disregarded. 

The  petition  asking  the  board  to  call  a 


special  meeting  for  June  20,  1916,  was  not, 
as  tbe  writ  alleges,  signed  by  a  majority  of 
the  1^1  voters  of  tbe  district,  nor  was  it 
presented,  except  to  the  individual  members 
of  the  board.  M  the  time  it  was  presented 
to  Mr.  Wettsteln  It  craitalned  12  names. 
The  meeting  was  not  called  by  the  board, 
but  tbe  clerk  prepared  and  posted  notices 
of  the  meeting,  and  a  meeting  was  held 
wUdk  was  attended  by  a  majority  of  tbe 
voters  of  the  district  The  Jone  meeting 
seems  to  have  been  called  upon  the  theory 
jhat  at  the  special  meeting  of  May  22d  tbe 
motlcm  tbat  two  schoolhouses  be  built  bad  in 
fact  carried,  and  tbe  first  busing  transact- 
ed at  tbe  meeting  June  20th  was  the  adop- 
tion of  a  motion  that  the  minutes  of  the 
preceding  meeting  should  not  be  approved, 
but  tbat  they  should  be  corrected  to  read  that 
tbe  motion  for  the  erection  of  two  school- 
houses  had  carried  Instead  of  lost  There 
were- 30  votes  in  favor  of  the  erection  of  one 
schoolbouse  a  mile  and  a  half  south  of  the 
old  site,  and  about  20  in  favor  ot  locating 
&ae  two  miles  north  of  the  old  s<diool. 

The  facts  set  form  as  grounds  for  the 
peremptory  writ  are  not  borne  out  by  the 
evidence,  while  every  material  tact  pleaded 
In  defoise  Is  sustained.  If  the  application 
for  the  alternative  writ  had  stated  the  facts 
as  they  existed,  needless  to  say  tbe  writ 
would  not  have  Issned.  Instead  ot  there  be- 
ing bat  68  legal  voters  in  tbe  district,  tbore 
were  64;  so  that,  If  It  were  conceded  tbat 
tbe  special  meeting  of  May  22d  was  called 
by  tbe  board  (and  the  evidence  fails  to  show 
that  it  was),  the  proposition  to  erect  two 
school  buildings  did  not  carry,  as  It  rec^v- 
ed  but  30  votes.  Besides,  there  was  no  objec- 
tion to  nor  appeal  from  the  ruling  of  the 
chairman  declaring  the  motion  lost  and  be- 
cause It  was  understood  to  have  failed,  the 
other  proportions  were  not  presented  nor 
voted  upon;  moreover,  the  vote  for  two 
sdboolhouses  was  submitted  with  tbe  under- 
standing of  those  present  that  its  adoption 
meant  a  change  of  site.  Tbe  school  laws 
provide  that,  where  the  school  building  has 
a  value  of  not  less  than  $400,  tbe  site  can- 
not be  changed  except  by  at  least  a  two- 
thirds  vote;  if  the  value  is  less  than  that 
sum,  a  majority  vote  Is  sufficient  Laws 
1908,  a  428,  I  1.  The  value  of  the  buUdlng 
must  first  be  determined  by  three  appraisers 
appointed  by  the  county  commissioners. 
Laws  1903,  c  428,  fi  2.  In  this  case  tbe 
value  of  tbe  old  building  has  never  been  de- 
termined; it  was  torn  down  for  the  purpose 
of  erecting  the  new  building  for  which  the 
bonds  had  been  voted,  and  tbe  pleadings  as 
well  as  the  eridence  are  dlent  as  to  Its  for- 
mer value.  The  board  did  not  take  down  the 
old  building  until  June  12tb,  after  tbe  spe- 
cial meeting  of  May  22d,  and  tbe  material 
was  placed  under  cover  with  tbe  intention  of 
using  it  in  constructing  tbe  new  building. 

[1,1]  The  meeting  of  June  20tb  was  not 
called  by  tbe  board.  Tbe  sdiool  laws  pro- 
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Tide  that  ''spedal  meettngs  may  be  called 
by  the  district  board  or  upon  a  petition  sign- 
ed by  ten  legal  voters  of  the  district."  Laws 
1811,  c.  288,  S  1.  The  word  "may"  li^thls 
statute  has  been  construed  &b  permissive  and 
not  mandatory  upon  the  board.  State  t. 
School  District,  80  Kan.  067,  108  Pac.  186. 
Some  of  the  remarks  of  Mr.  Chief  Justice 
Johnston  In  the  opinion  In  that  case  apply 
with  00  mwSi  fcHTce  to  the  situation  here  that 
we  quote: 

"Can  it  have  been  intended  that  after  a  tax 
has  been  voted,  contracts  made,  and  a  teacher, 
employed*  ten  taxpayers  who  failed  to  attend 
or  who  were  outvoted  at  the  annual  meeting 
can  on  request  require  another  meeting  to  be 
colled  and  another  test  of  strength  taken  on 
one  or  more  of  these  propositions?  If  at  the 
annual  meeting  directions  were  given  to  put  on 
a  new  roof  or  to  make  other  repairs  on  a  echool- 
house,  after  the  contract  has  been  let  may  a 
resident  builder  who  failed  to  get  the  job  pro- 
cure nine  others  to  join  him  in  a  petition  and 
have  the  questions  reopened  and  the  contracts, 
partially  executed,  annulled?  If  questions 
which  provoke  controvert,  like  the  selection  of 
a  site,  conld  be  reopened  whenever  ten  disap- 
pointed taxpayers  mi^ht  ask  for  another  vote, 
dissension  and  disorder  would  prevail  fn  many 
districts  much  of  the  time." 

If  the  meeting  held  Jnm  20th  had  been 
legally  called,  and  the  number  of  I^al 
voters  In  the  district  had  been  Instead  of 
64,  the  petitioners  concede  that  sites  were 
not  chosen  for  two  school  butldlDgs.  There 
were  30  votes  at  this  meeting  for  building 
one  scboolhonse  a  mile  and  a  half  south  of 
the  tHA  school,  but  the  proposition  to  locate 
a  building  In  the  north  end  of  the  county 
had  only  21  votes.  It  Is  also  conceded  that 
the  district  has  never  acquired  and  has 
never  taken  any  steps  to  acquire  tttle  to  the 
lands  upon  wlilch  we  are  asked  to  compel 
the  board  to  erect  buildings. 

At  the  bearing  and  In  the  briefs  the 
petitioners  have  placed  much  stress  upon  the 
conditions  wM<di  exist  In  the  district  and 
the  disadTantages  imposed  upon  some  of  the 
patrons  who  live  near  the  extreme  ends  of 
the  district,  and  we  are  asked  to  make  some 
Idnd  of  an  order  which  will  relieve  the 
situation.  The  area  of  the  district  Is,  of 
course,  too  great  to  furnish  equal  prlvllegea 
to  all  the  school  patrons,  but  these  condi- 
tions exist  because  the  neighborhood  Is 
sparsely  settled,  and  the  assessed  valuation 
of  the  property  therein  is  not  sufficient  to 
jusUfy  a  division  of  the.  district  The  stat- 
ute provides: 

"That  new  districts  shall  not  be  formed  with 
an  assessed  valuation  of  leas  than  flOO.OOO, 
and  territory  shall  not  he  detached  from  any 
school  district  the  assessed  valuation  of  prop- 
erty of  which  is  less  than  $100,000,  or  the  valu- 
ation of  property  of  which  would  thereby  be 
reduced  below  $100,00a  Laws  IDll,  c.  2&6, 
I  7. 

The  location  of  the  district  In  the  comer 
of  the  county  doubtless  makes  It  dlfflcult  to 
send  part  of  the  pupils  to  adjacent  districts. 
Besides,  there  are  but  31  children  of  school 


age  In  the  district  The  claim  of  the  peti- 
tioners that  the  respondents  have  destroyed 
the  old  bniidlng,  and  that  there  Is  no  school 
building  in  the  district,  does  not  appeal  to 
ns  with  much  force  in  view  of  the  tmdls* 
poted  facts.  In  March  the  district  voted 
bonds  to  build  a  new  s<4ioolhoase.  After  the 
special  meeting  of  May  22d  in  which  a  prop> 
osltion  to  build  two  Bchoolhonses  had  been 
considered  and  voted  down,  the  board  was 
proceeding  to  carry  out  the  expressed  will  of 
the  voters  of  the  district,  and,  having  first 
procured  a  deed  to  the  site  which  beloi^ed 
to  the  district,  and  where  the  voters  at  the 
special  election  expected  the  new  building  to 
be  erected,  entered  Into  a  written  contract  for 
the  construction  of  the  new  building  for 
which  the  bonds  had  been  voted.  The  re- 
spondents tore  down  the  old  bnllding,  made 
a  c<mtract  for  the  purchase  of  lumber,  and 
had  hauled  the  sand  and  were  proceeding 
to  erect  the  new  building  when  some  of  the 
I>etltlonera  and  other  patrons  of  the  dis- 
trict enjoined  them  from  proceeding  with 
the  construction.  When  the  court  dissolved 
the  injunction  the  lumber  dealer  and  con- 
tractor refused  to  go  ahead  with  their  con- 
tracts because  the  pettttonerB  had  Biven 
written  notice  to  them  Qireatening  litUnition 
if  the  contracts  were  carried  out  The  re- 
spondents say  in  their,  answer,  and  the  evi- 
dence ahowB,  that  except  for  the  action  of 
the  petitioners,  the  new  building  would  have 
been  cfHnpleted  in  ample  time  for  the  open- 
ing of  the  fall  term  of  school. 

The  respondents  say  in  thdr  answer  and 
testify  that  they  are  willing  to  provide  trans- 
portation for  the  school  children  in  the  dis- 
trict who  reside  more  than  2^  miles  from 
the  school,  in  accordance  with  the  provisions 
of  the  law.  ,  Laws  1911,  c  273.  f  1. 

The  writ  will  be  denied.  Ail  the  Justices 
concurring. 


COMMERCIAL  BTATB  BANK  t.  BAKSB 
et  al.    (No.  20,356.) 

(Supreme  Court  of  Kansas.   Dee.  0,  1916J 
(Svltaiut  hjf  tAe  Oourt.) 

1.  OUTTBI.  MOBTGAOSB  «S»172(4)— RlOHTS 
OF  PaRTIEB  —  ACTIOW  ¥0B  PoBHESSIOIl — 
PUADINO  AND  FBOOr. 
In  a  replevin  action  brought  by  a  second 
mortgagee  against  the  mortgagor  and  against 
the  holders  of  a  prior  mortgage  who  are  in  pos- 
session of  the  property,  the  plaintiff,  without 
having  pleaded  payment  or  sattsfactiim  of  the 
prior  mortgage,  may  oSer  proof  of  payment  or 
satisfaction,  or  of  any  fact  which  tends  to  de- 
feat the  priority  of  the  first  mortage;  and  the 
fact  that  he  has  pleaded  in  his  petition  that 
the  first  mortgage  was  fully  paid  will  not  pre- 
vent him  from  offering  proof  of  satisfaetloB  oth- 
erwise than  by  the  payment  of  rnmey. 

tEd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  U  907.  814;  DeO.  Dig. 

«=»1?2?4).^ 
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2.  OunxL   HoKraAUB  ^»172(^— RioRn 
or  Pabiibs— AonoH   n»  FofiOBBaxoir— 

CBOBS-PKTmOH. 

In  such  ao  action,  where  the  defendant 
mortgagor  files  a  cross-petition  aeainst  his  co- 
defendants,  claiming  that  the  first  mortgaxe 
has  been  paid  and  that  he  is  tl^  owner  of  the 

Eropert;,  subject  onlj  to  the  lien  of  the  plaintiff, 
e  may  set  np,  as  against  his  codefenaanta,  a 
daim  for  nnliqnidated  damages  arising  out  of 
transactionB  connected  with  thdr  possession  of 
the  property  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mort^^  ^Cent.  Dig.  ff  807,  814;  Dec  Dig. 

Appeal   from  District  Court,  Woodaon 

County. 

Action  by  the  Commercial  State  Bank 
against  Arthur  Baker  and  others.  From 
a  judgment  for  plaintiff,  defendant  Bater 
and  another  appeal.  Affirmed. 

J.  C.  ColTer,  of  Yates  C«iter,  S.  A.  Qard, 
and  O.  R.  Oard,  both  of  lola,  for  appellants. 
Lamb  ft  Hogueland  and  George  B.  St^ben- 
BOD,  all  of  Yates  Center,  for  ai^Uee. 

PORTER,  J.  Thia  waa  a  replevin  action 
by  the  plaintilt  bank  to  recover  possession  of 
a  drilling  machine  used  for  drilling  oil  and 
gas  wells.  The  petition  set  forth  the  special 
ownership  oi  the  bank,  based  upon  two  diat- 
teH  mortgages  executed  by  Ben  Bight,  the 
owner  of  the  machine,  who  waa  made  a  de- 
fendant. The  mortgages  recited  that  they 
were  taken  subject  to  a  prior  chattel  mort- 
gage of  $600  held  by  defendants  Baker  and 
Tllden,  the  petition  alleging  that  the  prior 
mortgage  had  been  fully  paid,  and  that 
whatever  rights  Baker  and  Tllden  claimed  In 
the  property  were  subject  and  Inferior  to  the 
rights  of  plaintiff.  Baker  and  Tllden  an- 
swered by  a  general  doilal.  The  defendant 
Ben  Hight  filed  an  answer  and  cros8-[>etition, 
in  which  be  admitted  the  claims  of  plaintiff 
and  alleged  that  the  prior  mortgage  had  been 
fully  paid;  also  that  he  owned  the  property 
subject  only  to  the  liens  of  the  plaintiff.  He 
alleged  that  the  value  of  the  property  at  the 
time  plaintiff  demanded  possession  from  Bak- 
er and  Tllden  waa  $1,600,  and  be  asked  for 
Judgment  against  his  codefendants  for  the 
value  of  hla  Interest  in  the  property  after 
satisfaction  of  plalntlCf's  claim.  The  Jury 
returned  a  verdict  for  the  plaintiff,  and 
found  the  value  of  Its  special  interest  in  the 
property  to  be  $416.87.  Special  questions 
submitted  by  the  court  and  by  defendant 
EUght  were  also  returned.  The  plaintiff  waa 
glTen  Judgment  in  accordance  with  the  find- 
ings. Hight  was  given  Judgment  against 
Baker  and  Tllden  for  the  value  of  his  inter- 
est In  the  property,  which  the  jury  found  to 
be  $411.19.  From  both  Judgments  Baker 
«nd  TUden  appeal. 

In  September,  1018,  Baker  and  Tllden  en- 
tered Into  a  written  contract  with  Bea 
Hight,  the  owner  of  the  drilling  madilne,  by 
which  he  was  to  drill  a  well  for  them  to  a 
depth  of  1,200  feet,  and  he  was  to  be  paid 


tl  per  foot  on  the  oompletliXL  of  tba  w^; 
they  were  to  furnish  water  for  drUUog  pur> 
poses.  A  few  days  later  Ou^  lottned  bim 
$600,  secured  by  a  Chattel  mortgage  <m  the 
drilling  machine.  Ttko  mortgages  under 
which  the  plaintiff  claims  wwe  executed 
subseqoenUy  for  loans  made  by  llie  bank  to 
Hight.  After  drUUag  the  weU  «20  fiset 
Hight  threw  np  the  omtract,  <aaimlng  that 
he  was  unable  to  proceed  by  reason  of  the 
delay  of  Baker  and  Tllden  In  fomUilng  wa- 
ter. He  testified  that  he  went  to  Oklahoma 
where  Bakw  and  Tilden  were^  esEpIalned  the 
situation,  and  ottered  to  let  them  nse  the 
drill  and  tools  to  oomiOete  the  wdl,  and 
asked  them  to  credit  him  with  $1  a  fbot  for 
the  depth  the  well  had  been  drilled  and  apply 
It  on  the  mortgage,  but  that  they  refused  to 
give  bim  credit  on  the  mortgage.  Th^  Inir 
mediately  took  possession  of  the  drilling  ma- 
chine and  tools,  and  the  Jozy  find  that  th^ 
sold  the  property  uodia  the  mortgage  for  $V 
100,  and  that  the  fair  and  reasonaUe  value 
of  the  proper^  at  that  time  was  $1,408. 

The  principal  contention  of  Baker  wid  Tll- 
dai  Is  that.  Instead  of  offedng  proof  of  pay- 
ment of  the  $000  mortgage,  the  entire  testi- 
mony consisted  of  proof  of  damages  claimed 
by  Hight  on  aooount  of  the  breach  of  the 
ocmtract  to  fmlsh  water  for  drilling  pur- 
poses,  and  that  there  was  no  evidence  of  any 
settlement  between  them  and  Hight,  or  of 
any  recognition  by  them  of  a  counterclaim 
or  set-off  In  his  flavor.  Over  the  ohjectkm  of 
defendants  Baker  and  Tlld«i  the  court  per- 
mitted the  plaintiff  to  offer  evidence  to  show 
numerous  delays  In  famishing  water,  and 
evidence  to  prove  a  claim  for  unliquidated 
damages  due  to  Hight  by  reason  of  such  de- 
lays. The  court  also  submitted  the  issue  of 
unliquidated  damages  to  the  jury,  and  In- 
structed that  If  the  Jury  found  that  Baker 
and  Tllden  failed  to  furnish  water  in  suffi- 
cient quantltleB,  and  that  by  reason  tfaeTe<tf 
and  from  no  fault  of  his  own  Hight  was  ren- 
dered ubaMe  financially  or  without  great 
loss  to  himself  to  prosecute  the  work,  he  was 
justified  In  ceasing  work,  and  would  be  enti- 
tied  to  recover  $620  for  the  drilling  done, 
and  in  addition  thereto  such  damages  as  the 
evidence  showed  he  sustained.  The  court  al- 
so submitted  to  the  Jury  the  Issue  whether 
It  waa  understood  between  Hight  and  Baker 
and  Tilden  at  the  time  the  note  and  chattel 
mortgage  were  executed  that  the  Indebted- 
ness should  be  paid  out  of  the  consideration 
for  the  drilling  of  the  well.  No  special  ques- 
tions were  asked  or  submitted  respecting 
this  Issue,  except  that  the  jury  found,  In 
answer  to  a  question  submitted  hy  Hlght, 
that  at  the  time  Hlght  abandoned  the  con- 
tract he  requested  Tllden  "to  apply  the  mon- 
ey  then  owing  for  drilling  the  well,  on  the 
$600  note  and  mortgage."  The  plaintiff,  as 
well  aa  d^endant  Hlght,  In^st  that,  not- 
withstanding the  written  contract  for  drilling 
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Oie  proTided  that  Uie  fl  per  foot  should 
be  doe  and  payable  on  the  completion  of  the 
well,  It  became  at  once  due  and  payable 
by  reason  of  the  breach  of  the  ccmtract  by 
Baker  and  Tllden.  Upon  the  erldence  and 
findings  It  Is  Impossible  to.dlsoover  whether 
the  Jury  found  for  the  plalntUt  upon  this 
theory  or  npon  the  theory  that  the  first  mortr 
gage  was  sattsfled  by  a  claim  for  damages 
arising  from  the  breach  of  the  contract  By 
the  general  verdict  we  must  assume  the  Jury 
found  that  the  appellants  had  breached  the 
contract,  and  In  that  case  defendant  Hl^t 
was  entitled  to  have  the  payment  for  so 
much  of  the  work  as  was  completed  applied 
in  satisfaction  of  the  mortgage. 

[1]  The  contention  of  appellants  is  that  a 
plea  of  payment  cannot  be  supported  by  evi- 
dence of  a  claim  or  set-off  for  unliquidated 
damages,  that  the  word  "payment"  In  Its 
legal  senae  means  a  dellyery  by  the  debtor 
to  the  creditor  of  money  or  something  ac- 
cepted by  the  creditor  as  payment  of  the 
debt  It  was  not  necessary,  however,  for 
the  plalnttfF  to  allege  payment,  Without 
any  plea  of  payment,  under  the  liberal  rules 
that  have  always  been  applied  to  replevin 
actions  nnder  the  Code,  plaintiff  might  have 
offered  evidence  tending  to  show  satlsfac* 
tlon  in  any  lawful  manner  of  the  prior  mort- 
gage debt,  or  any  facts  that  would  ad* 
vance  the  Junior  mortgage  to  a  priority. 
Actions  in  replevin  nnder  the  Code  have  al- 
ways  been  regarded-  as  constituting  a  class 
by  tbemselTea  so  ftir  as  the  scope  of  the  is- 
soes  made  1^  the  pleadings  Is  concerned.  In 
moat  of  the  cases  the  question  has  been: 
Wliat  may  be  proved  by  the  defendant  under 
a  geiieral  denial?  It  has  been  r^watedly 
held  that  he  may  prove  every  fact  which 
goes  to  show  that  plaintiff  should  not  re- 
cover against  him.  Colean  v.  Johnson,  82 
Kan.  655, 109  Pac.  403,  20  Ann.  Gas.  2&6,  and 
cases  <dted  in  opiulon.  We  know  of  no  rea- 
son why  this  same  rule  should  not  ^n»ly  to  a 
petition  which  states  a  cause  ot  action  in 
replevin.  Without  filing  a  r«ply  the  plaintiff 
may  r^nt  the  effect  of  any  proof  offered  by 
the  defendant  Street  t.  Morgan,  64  Kan. 
85,  67  Pac.  448.  In  Miller  v.  Thayer,  96  Kan. 
278,  280,  150  Pac.  637*  638,  which  was  a 
r^levio  action,  It  said: 

"If  for  any  reason  the  indebtedness  evidenced 
by  the  note  does  not  exist,  the  plaintiff  is  not 
entitlod  to  tiie  poesession  of  the  property  in 
controversy  under  hlB  chattel  mortgage.  What- 
ever defeats  the  note  may  be  set  up  as  a  de- 
Csnse  to  defeat  the  plaintuf  in  this  actitm.  In 
order  that  the  dispute  concerning  the  transac- 
tion may  be  settled,  It  Is  necessary  that  the 
claims  of  both  the  plaintiff  and  tbe  defendant 
be  adjudicated.  Both  parties  ask  that  the  right 
to  the  possessioD  ot  the  property  be  determined. 
It  is  proper  that  this  be  done.  Thie  cannot  be 
done  without  determialng  the  matters  present- 
ed in  the  answer.  Tbm  are  no  practical,  in> 
sannountable  difficoltiss  la  the  way  of  deter> 
mining,  in  this  action,  all  the  rights  of  these 

Sartics  growing  out  of  the  transaction  which 
as  become  tbe  subject  of  this  lawsuit" 


[I]  In  the  present  case  Hlt^t'a  cause  of 
action  on  his  eroes-petltlon,  respecting  the 
very  property  ^  controversy,  could  only  be 
determined  by  an  inquiry  as  to  his  right  to 
set-off  against  the  first  mortgage,  held  by  his 
cod^endants,  a  fin^m  tor  nnllqaldated  dam- 
ages; and  the  plaintiff  luid  a  vital  Interest 
in  that  issue  because  the  priority  of  its  own 
mortgage  lien  was  directly  involved. 

There  was  a  sharp  conflict  in  the  evidence 
upon  the  Issue  whether  appellants  had  fail- 
ed in  any  respect  to  furnish  an  adequate  sup- 
ply of  water  for  drilling  puiiKises;  but  the 
Jury  determined  that  Issue  against  ai^l- 
lants,  and  the  trial  court  approved  the  ver- 
dict. The  appellants  also  offered  evidence 
tending  to  justify  their  refusal  to  credit  their 
mortgage  with  the  amount  claimed  to  be  due 
on  the  620  feet  the  well  had  been  drilled 
when  Hli^t  abandoned  the  contract.  Their 
evidence  seems  to  show,  without  substantial 
contradiction,  that  they  knew  ot  a  large 
amount  <rf  claims  for  labor  and  material 
which  bad  not  been  paid  by  Hlgltt,  and  which 
they  subsequently  paid .  to  prevent  liens  and 
attachments  being  filed  against  the  property. 
We  find  no  error,  however,  In  overruling  1^ 
objection  to  the  introduction  of  testimony, 
because  the  petition,  as  well  as  the  cross-peti- 
tion, stated  a  cause  of  action;  and  there  was 
no  error  In  tlie  admission  of  testimony  or 
the  instructions  submitting  the  issue  as  to 
unliquidated  damages. 

It  follows  that  tbe  Judgment  will  be  af- 
firmed. All  the  Justices  concurring. 


J.  B.  RHODES  LtTMBER  00.  ▼.  HOBBIS 

et  al.  (No.  20412.)* 

(Supreme  Court  of  Kansas.  Dec  9,  191&> 

(ByOahiu  hjf  the  Cottrt.) 

MioHAinca*   Lnm  ^»277^,  2S1(4— Bn- 
roBOiacKNr— Issues  Ann  Psoor— SvmciBir- 

CT  OF  EVIDKNCE. 

In  an  action  to  foreclose  a  mechanic's  lien 
Ml  a  silo,  the  answer  denied  nothing,  but  aliased 
the  substitution  of  material  different  from  and 
inferior  to  that  specified  In  tbe  contract  and 
that  by  reason  thereof  the  sUo  burst,  spoiling 
part  of  the  contents.  The  jniy  found  that  the 
substitution  of  different  material  was  by  agree- 
ment of  the  parties,  and  allowed  detendanta 
damages  for  the  amount  of  silage  found  to  have 
been  spoiled,  and  gave  judgment  to  tbe  plaintifl 
for  the  difference.  Held,  that  tbe  findings  and 
verdict  are  supported  by  suffldent  evidence^  and 
that  tbe  trial  court  rightly  restricted  defend- 
ant's proof  to  tbe  <»ily  defense  pleaded. 

[Ed.  Note.— For  ofher  cases,  see  Heehanics* 
Liens,  Cent  Dir.  H  648,  64^  671;  Dee.  Dig. 
^^7(3),  281(1).]  • 

Appeal  from  District  Oourt,  Morris  County. 

Action  by  the  J.  B.  Rhodes  Lumber  Cwn- 
pany  against!  Victoria  Morris  and  others. 
From  the  jadgment,  defendants  a^eaL  Al- 
firmed. 
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Edwin  Anderson,  of  Conndl  OrOTe,  and 
Fr&ns  B.  lindqalst,  of  Kansas  City,  Ho.,  for 
appellants.  Mtdicdson  &  Plrtle,  of  GooncU 
Grove,  for  arodlee. 

PORTBB.  J.  On  Angust  11\  1916,  the 
Wooden  Hoop  Silo  Company  made  a  contract 
to  build  a  silo  for  J.  P.  Morris,  for  which  he 
agreed  to  pay  $2%.  After  the  completion  of 
the  silo,  be  refused  to  payt  the  purchase 
price,  and  the  sUo  company  filed  a  mechanic's 
lien.  Subsequently  It  assigned  the  lien  and 
claim  to  the  appellee.  On  January  1, 1914,  J. 
P.  Morris  died  Intestate,  and  this  action  to 
foreclose  the  lien  was  brought  against  the 
administrator  and  heirs  of  his  estate.  An 
answer  was  filed  which  did  not  contain  a 
general  denial.  It  admitted  the  material 
statements  of  the  petition,  and  In  addition 
set  up  as  a  defense  that  the  silo  was  not 
coQfltructed  according  to  the  terms  ot  the 
contract;  that  instead  of  No.  1,  four-inch 
flooring  BPedfled  in  the  contract,  defectlTe 
car  siding  and  also  insufficient  wooden  hoope 
woe  used.  It  alleged  that  by  reas<m  ot 
these  defects  the  silo  burst  after  It  had  bees 
filled,  and  that  20  tons  of  sUage,  wortb  $8 
per  ton,  spoiled.  The  answer  alleged  that 
by  reason  of  the  faulty  construction  of  the 
sUo,  and  <»i  account  of  certain  expenses  In- 
curred in  attempt  to  repair  tbe  same,  the 
defendant's  damages  exceeded  tbe  amount 
sued  for.  The  reply  alleged  that  car  siding 
was  snbstitnted  for  fonr-in^  floorlns  by 
agreement  with  the  purchaser  and  for  the 
raason  that  he  did  not  dedre  to  wait  until 
tbe  flooring  specified  in  the  contract  could 
be  obtained,  and  that  the  broken  hoops  were 
inunediately  r^;>laced  by  wire  cables  with 
his  onuent  It  denied  the  other  allegations 
of  tbe  answer.  The  Jury  returned  special 
findings  and  a  yerdlct  in  plaintiff's  favor 
for  ¥210.74.  The  flndli^s  show  that  defend- 
ants were  allowed  for  6  tons  of  silage  spoil- 
ed, which  the  jury  valued  at  $6  per  ton. 

The  findings,  which  are  well  supported  by 
tbe  evidence,  sustain  all  tbe  contentions  of 
the  plalntUC.  Several  quite  technical  objec- 
tions are  raised,  but  no  substantial  reason  Is 
suggested  why  tbe  judgment  should  not  be 
affirmed.  The  answer  denied  nothing.  The 
sole  defense  was  predicated  upon  tbe  8Ut>- 
stltution  of  material  different  from  and  In- 
ferior to  that  specified  In  the  contract.  At 
the  trial  It  was  too  late  for  defendants  Co 
question  whether  the  silo  company  was  a 
corporation.  Whether  the  plaintiff,  In  az^ 
ranging  for  tbe  substitution  of  a  different 
class  of  lumber  from  that  ipedfled  In  the 
contract,  was  acting  under  express  authority 
from  tbe  rilo  company,  was  not  material,  be- 
cause, as  tbe  evidence  and  findings  show,  Dr. 
Morris,  the  agent  of  bis  father,  tbe  purchaser, 
consented  to  the  substitution,  and  the  evi- 
dence shows  a  sufficient  consideration  for  the 
agreement.    The  lumber  company  was  at 


least  a  snbccmtractor  and  supplied  tbe  lumber 
on  the  contract  of  the  ello  company.  The 
trial  court  rightly  restricted  defendant's 
proof  to  the  defesise  pleaded,  and  propwly 
refused  to  admit  evidence  of  tbe  condition  of 
tbe  silo  at  the  time  of  tbe  trial,  or  to  solnnlt 
that  question  to  Uie  jury. 

The  special  findings  show  the  jury  were  not 
misled  by  the  fact  that  tbe  court  In  one  In- 
structicm  used  the  word  "and"  where  the 
word  "or"  would  have  beea  appropriate. 

raie  judgment  Is  aflOrmed.  All  the  Justices 
concurring. 


DANIBISON  T.  DAJNIBL30N.  (No.  20259.) 
(Supreme  Court  of  Kansas.  Dec  0,  1910.) 

(Bvttttbu»  »y  the  Court,) 

DXVOBCX  «=32SS— DiBISIBUnON  OF  pBOFBsry 

—Sufficiency  of  Evidbnob. 
The  evidence  considered,  and  held,  that  the 
judgmttit  refa^g  a  divorce  and  making  a  dl- 
vision  of  property  will  not  be  disturbed. 

[Kd.  Note.— For  other  cases,  see  Divorce,  Cent. 
DiiK.  IS  716,  717 ;  Dec  Dig.  «s>2S3.] 

Appeal  from  District  Court,  Cloud  County. 

Action  by  William  Danlelson  against  Bet- 
tie  Danlelson.  From  the  judgment,  the 
plaintiff  appeals.  Affirmed. 

Pnlslfer  &  Hunt,  ot  Gonetndla,  ficv  a.vvA' 
lant  Sturges  ft  Stuges,  of  Oonoordia,  tax 
appellee. 

BUBOH,  J.  The  acttoo.  was  one  for  di- 
vorce.  Divorce  was  denied,  but  a  divlaion 
of  projmrty  was  made.  The  plalntfg  app^Us. 

The  court  has  experienced  ocmslderable 
difficulty  In  reatdiii^  a  condnaton  tespecthig 
the  propriety  of  tbe  action  of  fiu  district 
court  in  denying  tbe  plaintiff  a  dlvopce.  The 
evld«:ice  wiU  not  he  discussed  in  detail. 
That  in  fiiTor  of  the  plaintiff  established 
grounds  for  divorce  recognised  by  the  law  of 
this  state.  With  tbe  policy  of  tb»  law  the 
courts  have  nothing  to  do.  Hie  defense  was 
not  very  vigorous.  It  consisted  chiefly  of 
half  denials,  explanations,  palliations,  and 
weak  counter  chaises.  The  plaintiff  sepa- 
rated from  the  defendant  and  went  to  the 
dty  of  Clyde,  where  he  engaged  In  business. 
There  can  be  no  doubt  that  two  letters  writ- 
ten by  the  defendant  to  her  husband,  after 
she  found  their  matrimonial  ship  on  the 
rocks,  came  from'  her  heart  and  represented 
her  true  self.  They  admitted  fault,  ex- 
pressed sorrow,  and  begged  pardon  for  ugly 
words,  pleaded  that  she  was  but  human  clay, 
told  of  the  emptiness  of  her  home  and  her 
life,  implored  foi^veness,  and  expressed  a 
longing  desire  for  bis  return.  The  distressed 
wife's  yearning  cry  for  her  husband  Ito 
come  home  is  Indeed  a  moving  thing.  But 
there  is  sufficient  In  the  record  to  indicate 
that,  had  he  returned,  it  would  not  have 
been  long  until  his  wife's  unfortunate  dlspo- 
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sltion  would  hBTa  reasserted  itself,  and  the 
same  Infelicltoua  condition  of  aCFairs,  which 
tiad  grown  worse  in  later  years,  would  have 
again  confronted  them.  Perhaps  the  defend- 
ant is  helpless  against  her  own  unhappy 
temperament,  and  the  cause  may  be  largely 
pathologlcaL  It  may  be  that  the  plaintiff 
feels,  deep  down  in  his  Inner  ccrnsclousness, 
that  his  wife  really  loves  him,  and  it  may 
be  be  was  more  wearied  and  exasperated 
than  wounded  by  her  conduct.  For  a  long 
time  at  least  It  was  borne  with  much  sereni- 
ty. There  are  no  findings  of  fact,  and  this 
court  can  do  little  more  than  speculate  with 
reference  to  what  determined  the  Judgment 
The  evidence  was  chiefly  oral.  The  court 
saw  and  heard  the  parties  themselves,  and 
applying  the  rales  of  appellate  procedure, 
which  are  sound  In  principle  and  wholesome 
in  result,  this  court  is  unable  to  say  that  the 
Judgment  is  wholly  without  substantial  foun- 
dation. 

The  division  of  property  is  quite  as  unsat- 
isfactory as  the  order  refusing  a  divorce. 
The  defendant  was  charged,  until  further  or- 
der, with  the  maintenance  of  the  two  chil- 
dren of  the  marriage,  Ethel  and  Reynold, 
who  were,  respectively,  13  and  10  years  old 
at  the  time  of  the  trial  In  April,  1915.  The 
property  divided  was  contributed  and  accu- 
mulated by  both  parties.  It  consists  of  a 
farm  of  160  acres,  a  farm  of  SO  acres,  a  res- 
idence in  Ckmcordia,  an  interest  in  a  cloth- 
ing store  in  the  city  of  Clyde,  notes  to  the 
asunint  of  9675,  household  goods,  and  an  au- 
tomobile. The  two  farms  are  covered  by  a 
mortgage  for  $2,500,  and  tba  plaintiff  owes 
personal  debts  to  tlie  amount  of  |1370.  Ttie 
residence  In  Concordia  was  valued  at  $8,000 
and  was  given  to  the  defendant  Tbe  plaln- 
tilTs  Intraest  In  ttie  store  at  Clyde  was  val- 
ued at  $4,000,  and  was  awarded  to  Um.  The 
household  g^Mds  were  giren  to  the  defend- 
ant, and  the  antomoMle  to  tiie  plaintiff, 
without  valuation.  The  farm  of  160  acres 
was  given  to  the  defendant  charged  with 
$1,800  of  tbe  mortgage,  and  the  farm  of  80 
acres  was  given  to  tbe  plaintiff,  durged 
with  the  remainder  of  tbe  mortgage.  The 
plaintiff  produced  a  real  estate  agent  as  a 
witness  who  valued  tbe  larger  farm  at  from 
$13,600  to  $13,700,  and  the  smaller  farm  at 
from  $0,500  to  $6,800.  Another  witness  for 
the  plaintiff  valued  the  lar^r  farm  at  $13,< 
500  and  tbe  smaller  farm  at  $6,750.  The  de- 
fendant's brother  and  another  witness  in  her 
behalf  valued  the  larger  farm  at  $15,000  and 
the  smaller  farm  at  $6,000.  In  tbe  briefs 
each  side  recommends  to  this  court  the  evi- 
dence of  the  other  side.  The  plaintiff  testi- 
fied that  the  240  acres  of  land  were  worth 
from  $70  to  $80  per  acre.  He  was  not  asked 
to  value  the  farms  separately. 

Taking  the  figures  most  favorable  to  tbe 
defendant,  the  net  share  apportioned  to  each 
party  was  as  followi: 


The  defendant  recdved ; 

Residence    V  3,000 

Farm    18,600 

Total    $16,500 

Less  mortgage    1,300 

Net  value    $16,200 

Tbe  plaintifl  received : 

Clothlnx  store  interest  $  4,000 

Farm    6.800 

Notes    5T6 

Total    $11375 

Im:  Mortgage  $130 

Debts   1,370  2.670 

Net  valoe'  TTTTT..  $  8.805 

On  tbe  evidence  for  the  defendant,  the  a» 
count  stands  as  follows: 

The  defendant  received : 

Residence  $  3,000 

Farm   15,000 

Total    $18,000 

Less  mortage   1.300 

Net  value  $16,700 

Tbe  plaintiff  received : 

Clothing  store  interest   $4,000 

Farm    6.000 

Notes    675 

Total   .'   $8,675 

Less:  Mortgage  $1,200 

Debts   1,870  2,670 

Net  value   $7,005 

The  plaintiff  testified  that  the  land  is 
worth  from  $70  to  $80  per  acre.  If  the  farms 
are  of  equal  value,  and  are  worth  $75  per 
acre,  the  account  stands  as  follows: 

The  defendant  received : 

Residence   $  3,000 

Farm    12.000 

Total    $15,000 

Less  mortgage   1,300 

Net  value    $13,700 

The  plaintiff  received: 

Clothing  store  interest   $  4,000 

Farm    6,000 

Notes    676 

ToUl    $10|675 

Less:  Mortgage  $1,200 

Debts   1,370  2,570 

Net  value   $8,006 

Averaging  these  results,  the  defendant  re- 
ceived more  than  $15,000  and  the  plaintiff 
less  than  $8,000.  What  values  tbe  court 
deemed  to  be  established  by  the  eridenee  can- 
not be  known. 

Years  ago  the  defendant  received  from  her 
relatives  80  acres  of  land.  Afterwards  half 
of  the  tract  was  sold  for  $900,  and  still  later 
the  remainder  was  sold  for  $2,850.  The 
funds  derived  from  these  sales  were  used 
and  Invested  as  common  assets  of  the  hus> 
band  and  wife.  In  the  year  1909  tbe  resi- 
dence In  Concordia  was  purchased  for  $2,800 
and  title  was  tak«i  In  the  wife's  name. 

The  plaintiff's  net  Income  from  his  cloth- 
ing store  In  Clyde  was  not  shown,  and  the 
average  net  income  from  tbe  two  farms  was 
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not  shown.  The  plaintiff's  pbysidan  testi- 
fied as  follows: 

"Have  treated  Mrs.  Danielson  professionally. 
I  eaw  her  this  morning.  She  did  not  sleep  anj 
last  night,  and  was  extremely  nervous.  I  treat- 
ed her  in  the  latter  part  of  191S.  She  was  ex- 
tremely  nervous.  That  mlfirht  he  inherited,  or  it 
m^fat  be  brought  on  from  other  causes.  The 
majority  of  women  after  childbirth  are  nervous. 
She  had  some  inSammatlon  of  the  tight  ovary, 
and  was  lacerated  some.  She  probsbly  took 
treatment  off  and  on  for  about  tax  weeks.  1 
have  seen  her  occasionaUy  since  then.  I  think  I 
treated  her  in  Febmary,  1910.  Have  probably 
seen  her  a  dozen  times  within  the  laat  eickt 
months  or  a  year.  In  1913  she  was  lufferhig 
from  neurasthenia.  I  found  her  in  the  comlitian 
the  majority  of  women  are  who  have  borne  chil- 
dren. Her  condition  was  no  worse  thnn  tbe 
ordinary  woman  of  that  age.  She  improved  un- 
der treatment  There  was  no  more  the  matter 
with  her  mind  than  yon  would  find  in  aaj  sen- 
rasthenic  patient." 

The  maintenance  of  the  two  children  will 
be  a  flnanclal  burden  on  the  defendant,  but 
they  cannot  be  regarded  as  unqualified  lia- 
bilities. The  order  respecting  their  main- 
tenance may  be  changed  at  any  time.  The 
plalntitt  carries  life  Insnrnnce  for  their  bene- 
fit to  the  amount  of  f 2,500.  The  court's  pur- 
pose at  the  jconeluslon  of  the  trial  was  to 
give  the  defendant  a  life  estate  In  the  larger 
farm,  with  the  remainder  In  fee  to  the  two 
children.  Discovering  that  this  could  not  be 
done,  judgment  was  rendered  as  Indicated; 
but  the  defendant  Immediately  deeded  the 
farm  awarded  her  to  the  children,  reserving 
a  life  estate  to  hersdf. 

The  statute  reads  as  follows: 

"When  the  parties  appear  to  be  in  e<iual 
wrong,  tbe  court  may  in  its  discretion  refuse  to 
grant  a  divorce,  and  in  any  such  case  or  in  any 
other  case  where  a  divorce  is  refueed,  the  court 
may  for  good  cause  shown  make  such  order  as 
may  be  proper  for  the  custody,  maintenance  and 
education  of  the  children,  and  for  tbe  control 
and  equitable  division  and  disposition  of  the 

Kroperty  of  tbe  parties,  or  either  of  them,  as  may 
e  proper,  equitable  and  just,  having  due  regard 
to  tbe  time  and  manner  of  acquiring  such  prop> 
erty,  whether  the  title  thereto  be  in  either  or  both 
of  said  parties,  and  in  such  case  the  order  ot 
the  court  shall  vest  in  the  parties  a  fee-simple 
title  to  the  property  so  set  apart  or  decreed  to 
them,  and  each  par^  shall  have  tbe  right  to  con- 
vey, devise  and  dispose  of  the  same  without  the 
consent  of  the  other.**  Glv.  Code,  }  668  (Gen, 
St  1909,  I  6268). 

A  division  of  pr(^rt3r  under  a  statute  of 
this  character  depends  on  the  peculiar  cir- 
cumstances of  the  case.  Some  of  the  things 
to  be  considered,  In  addition  to  those  speci- 
fied In  the  statute,  are  the  age,  health,  earn- 
ing capacity,  and  future  prospects  of  each 
party.  The  qnestloQ  here  Is  not  simply 
whether  or  not  the  district  court  was  too 
liberal  In  ita  allowance  to  the  defendant,  but 
whether  or  not  the  division  was  so  manifest- 
ly Inequitable  and  unjust  that  this  court 
Bbould  Interfere.  All  the  facts  considered, 
the  court  concludes  to  let  the  division  ot 
property  stand. 

The  judgment  of  the  district  court  la  af- 
firmed. All  the  Justices  concurring. 


COOK  V.  COOK  et  aL   (No.  20482.)  * 
(Soprone  Court  of  Kansas.   Dec.  9.  10160 

(Syllabut  hj/  the  Court.) 

1.  BraoncEETT  «s»90Ct>— WirnxflSKS  •a>l{S0<7) 
— Aduissibiutt— TBAHSAcmona  with  Dk- 

dlABED  PEBBONB. 
In  ejectment  tbe  defendants  (bosband  and 
wife)  tinned  under  an  oral  gift  from  the  plain- 
tiff (the  husband's  father),  followed  by  posses- 
sion and  improvouents.  Held,  that  the  rejec- 
tion of  evidence  that  the  plaintiff's  wife,  who 
bad  since  died,  had  approved  the  gift,  was  not 
error,  because,  }t  offered  to  show  title  derived 
from  her,  it  was  incompetent  under  tbe  stat- 
ute (Laws  1911,  c  229,  S  1)  relating  to  trans- 
actions with  persoDS  since  deceased,  and  other- 
wise it  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Cent.  Dig.  IS  264,  261:  Dec.  Dig.  «=>90(D; 
Witneeses,  Gent.  Dig.  {  674;  Dea  Dig.  «s» 
159(7).] 

2.  GifTB  «=949(4)— Land— E^^lDENCK. 

In  such  an  action,  it  Is  held  that  too  great 
a  burden  was  not  placed  upon  tbe  defendants 
by  an  instruction  that  a  gift  of  land  cannot  be 
inferred  from  slight  circumstances,  but  moat  be 
proved  by  evidence  of  such  a  clear  nature  and 
quality  as  to  satisfy  the  minds  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  S  96;  Dec.  Dig.  «s»49(4).] 

3.  Ejzcmnr  ^110  —  Actiohb  —  Inbibuc- 

TIONS. 

In  such  an  action,  it  being  admitted  that  the 
sou  as  lessee  had  executed  a  lease  from  bis  fa- 
ther, no  error  was  committed  in  refusing  a 
requested  instruction  to  the  effect  that  tbe  de- 
fendants were  not  thereby  estopped  to  deny  the 
plaintiff's  title,  if  they  had  taken  possession 
under  the  gift  and  made  lasting  and  valuable 
improvements,  where  the  jury  were  told  that  if 
the  plaintiff  gave  them  the  land,  and  they  took 
possession  under  the  gift  and  made  lasting  and 
valuable  improvements,  they  were  entitled  to 
recover  notwithstaudiog  tbe  execution  of  the 
lease,  although  as  a  reason  it  was  stated  that 
in  such  circumstances  the  lease  would  have 
been  invalid  for  want  of  the  wife's  signabire. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Gent  Dig.  H  819-826;  Dec  Dig.  «=>110.] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  W.  S.  Cook  against  W.  O.  Cook 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

Dennis  Madden,  of  Emporia,  for  appel* 
lants.  Samuel  &  Hartley,  of  Emporia,  tot 
appellee. 

MASON,  J.  On  May  7,  1915,  W.  S.  Cook 
brought  eifectment  ag^nst  his  son  W.  O. 
Cook,  and  bis  aoa'a  wife,  Nora  Cook,  for  the 
posaeasion  of  a  farm.  He  recovered  a  judg- 
ment, and  the  defendants  appeal. 

The  evidence  showed  that  prior  to  1902 
the  ftther  owned  tbe  land ;  tliat  in  that  year 
he  gave  possession  to  the  son,  who  had  ever 
since  retained  It.  Tbe  sou  testified  that  be 
took  possession  under  an  oral  gift,  and  made 
lasting  and  valuable  improvements ;  that  his 
father  told  bim  if  he  did  all  right  be  would 
probably  make  him  a  deed  some  Ume;  that 
he  would  pay  the  taxes  as  long  as  he  lived, 
and  would  make  a  deed  a  little  later  on.  Tbe 
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father  denied  the  gift,  and  asserted  that  his 
son  had  been  merely  a  tenant  on  shares.  He 
produced  several  leases  to  that  effect,  saying 
that  one  had  been  executed  each  year,  bat 
that  some  of  them  had  not  been  preserved. 
He  also  contended  that  the  only  Improvfr- 
ments  were  of  a  slight  and  temporary  char- 
acter, and  were  made  partly  at  his  expense. 
The  son  denied  that  a  lease  was  executed  at 
the  time  he  took  possession,  or  for  that  year. 
He  admitted  executing  several  leases,  and 
explained  them  by  saying  that  he  signed 
them  to  beep  peace  In  the  family.  The  er- 
rors assigned  relate  to  the  rejection  o£  evi- 
dence and  to  the  giving  and  refusal  of  In- 
atmctions. 

[1]  1.  The  son's  wife  testified  that  before 
they  were  married  the  plaintiff  had  promised 
to  deed  the  farm  to  her  husband  and  herself ; 
that  after  the  marriage  and  before  they  mov- 
ed to  the  farm  he  said  they  were  to  have  it 
and  1600  to  stock  It  up.  She  offered  to  testl- 
ty  that  after  the  plaintiff  had  told  her  "to  go 
down  there,  and  he  would  deed  them  the 
land,"  his  wlf^  who  had  since  died,  said  that: 

"That  suited  her  because  the  land  belonged 
to  her.  That  her  money  went  in  to  boy  it,  and 
•he  wanted  him  to  do  that" 

This  testimony  was  ruled  out  If  It  was 
offered  on  the  theory  of  showing  that  the 
defendants  had  derived  title  from  the  plaln- 
tUTs  wife,  the  ruling  was  correct  under  the 
statutory  provision  which  forbids  any  one  to 
testify  in  his  own  behalf  to  a  transaction 
with  a  person  since  deceased,  "where  either 
party  to  the  action  claims  to  have  acquired 
title,  directly  or  indirectly  from  such  deceas- 
ed person."  Laws  1911,  c  229,  {  1.  If  offer- 
ed for  any  other  purpose.  Its  exclusion  can- 
not be  regarded  as  vitally  Important.  The 
witness  had  testified  directly  to  the  promise 
made  by  her  husband's  father.  Her  state- 
ment that  the  mother  was  present  and  ex- 
pressed her  approval  added  nothing  to  the 
force  of  the  testimony,  beyond  perhaps  such 
corroboration  as  might  be  deemed  to  result 
from  the  statement  of  collateral  details,  un- 
important in  themselves. 

The  son  testified  that  in  December.  1906, 
he  had  told  his  mother,  in  his  father's  pres- 
ence, that  his  father  had  given  him  notice 
to  leave  the  premises  on  the  first  of  the  next 
March.  He  was  asked  what  had  occurred 
at  the  time  of  the  conversation,  and  answer- 
ed that  he  had  told  her  he  had  been  given  a 
written  notice  to  leave.  This  answer  was 
stricken  ont  on  an  objection  by  the  plaintiff. 
The  defendants  then  offered  to  show  that 
the  mother  had  said  she  wanted  her  son  to 
occupy  the  farm,  and  to  give  his  father  a 
written  lease,  so  as  to  keep  peace  In  the 
family,  and  that  this  was  one  of  the  reasons 
for  his  signing  the  lease.  This  offer  was 
not  rejected,  but  the  Judge  said:  "That  won't 
respond  to  your  question  at  all.  Ask  the 
qtte8tl<m  along  that  line."  Further  QUMtlons 
were  then  asked  and  answered,  bat  the  fol- 


lowing question  and  answer  w^  stricken 
out  on  the  plaintiff's  objection  that  they  wan 
within  the  statutory  mle  teferred  to: 

"Q.  What  was  agreed  to  between  yon?  A. 
Of  course,  she  told  me  not  to  move;  that  I 
didn't  have  to." 

What  has  already  been  said  of  the  rejected 
offer  applies  as  well  to  the  evidence  stricken 
ont — ^if  the  statement  of  the  mother  was  In- 
tended to  establish  a  claim  to  the  property 
derived  through  her,  it  was  incompetent;  if 
It  was  offered  for  any  othw  purpose,  It  was 
not  sttfiSdenUy  material  to  furnish  a  bads 
for  reversal. 

[2]  2.  Complaint  is  made  of  the  giving  of 
an  Instruction  the  material  part  of  which 
was  in  these  words: 

"While  leas  positive  proof  is  remrfred  t»  es- 
tablish a  parol  gift  of  land  from  father  to  sm 
than  between  persons  not  so  related,  you  are  not 
warranted  in  inferring  a  gift  frc»n  eUght  dr- 
comstances.  ^e  proof  must  be  by  a  prepon- 
derance (tf  the  evidence,  and  most  be  of  sdoi  a 
dear  nature  and  qoali^  as  satisBes  your  mind 
QiEt  the  gift  was  actnal^  made." 

The  pturtlau  of  the  Instruction  objected 
to  axe  those  dedaring  that  a  stCt  Is  not  to  be 
Inferred  from  slight  circumstances,  and  that 
the  proof  on  the  subject  must  be  of  such  a 
clear  nature  and  quality  as  to  satisfy  the 
mind.  The  statute  of  frauds  requires  the 
tnaattx  of  the  title  to  real  estate  to  be  ac- 
complished by  a  written  instrument  Qen. 
Stat  1909,  I  38S7.  Where  an  oral  gUt  is  »- 
forced  because  it  has  been  foUowed  1^  the 
making  of  such  improvoneats  that  to  deny 
enforcement  would  be  unjust  and  inequitable, 
the  pnxtf  Is  repaired  to  be  made  by  aosw- 
thing  more  tbau  a  mere  preponderance  of  the 
evidence.  Note,  0  L.  B.  A.  (N.  S.)  608.  It 
la  said  that  "the  gift  must  be  shown  1^  clear 
and  convlndng  proof**  (Flanigan  v.  Waters, 
67  Kan.  18,  21,  45  Pac.  56.  67);  that  even 
as  between  parent  and  child  **the  evidence 
thereof  must  be  poi^tlve  and  unambiguous 
and  the  terms  clearly  defined"  (29  Cyc.  1668). 
We  do  not  think  the  instruction  complained 
of  placed  too  great  a  burden  on  the  defend- 
ants. 

[3]  3.  The  defendants  also  complain  of  the 
refusal  to  give  Instructions  requested  to  the 
effect  that  the  execution  of  the  leases  by  the 
son  did  not  estop  them  to  deny  the  plaintiff's 
title,  If  they  took  possession  of  the  land  un- 
der the  gift;  and  that  if  the  gift  was  made, 
and  they  took  possession  under  it  and  made 
valuable  and  lasting  improvements,  they 
should  recover,  notwithstanding  the  leases. 
For  the  leases  to  have  operated  as  an  estop- 
pel it  was  necessary  that  the  defendants 
should  have  either  obtained  possession  or 
retained  It  by  virtue  of  them.  Ireton  v.  Ire- 
ton.  59  Kan.  92,  62  Pac.  74.  But  the  Instruc- 
tions given  were  sufficient  to  protect  the  In- 
terest of  the  defendants  in  this  regard.  The 
fact  that  the  case  was  submitted  to  the  Jury 
for  their  decision  Implied  that  the  defend- 
ants were  not  necessarily  estopped  by  the 
leases,  for  their  necutlon  was  admitted,  and, 
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If  tbi^  In  Itsdf  luUl  ■moosted  to  an  HbappA, 
notbing  would  hare  bem  left  to  try.  But 
caqpttdt  butmctloiia  wore  also  given  to  the 
ettwt  that  U  the  plaintiff  gare  the  defend- 
ants the  land,  and  tbey  took  poflsdsslon  under 
the  gift  and  made  lasting  and  valuable  Im- 
provements, tbey  were  entitled  to  a  rexdlct. 
notwithstanding  the  subeequent  execution  of 
a  lease  Igr  tbe  son.  It  is  true,  the  court 
stated,  as  a  reaom  why  a  lease  would  not 
w<wk  an  eatoppel  In  soch  dicumstanees,  that 
the  place  would  have  become  their  home- 
stead, and  the  wUtfs  dgnatnre  would  have 
been  necessary  to  Us  validity.  But  the  rea- 
son stated  for  the  role  by  whlcb  the  Jury 
were  to  be  guided,  or  the  omlssUm  to  state 
some  other  snffldent  leaaon.  oould  not  preju- 
dice the  defendants,  so  long  as  the  findings 
oC  fact  neeessaxT  to  a  verdict  wwe  correctly 
enumerated.  Tbe  charge  required  a  verdict 
for  the  defendants  if  the  jury  believed  (1) 
that  the  plaintiff  had  glvoi  them  the  land, 
(2)  that  they  had  taken  possession  under 
the  gift,  and  (8)  had  made  valuable  and 
lasting  improvements.  The  verdict  fOr  the 
plaintiff  therefore  Implied  a  finding  against 
the  defendants  on  at  least  one  of  the  matters 
indicated,  and  therefore  justified  the  judg- 
ment that  was  rendered,  since  a  concurrence 
of  the  three  was  necessary  to  a  diCFerent  re- 
sult 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


LOOUIS      NATIONAL  SUPPLT  CO.  Or 
KANSAS  et  al.    (No.  20422.) 

(Supreme  Court  of  ganaas.   Dec  9,  1910.) 

(BvValmt  fty  the  Court) 

1.  Judicial  Sa.lk8  ^950  — RiDEUFnoir— 
Equitabu  Rujxw. 

Where  land  hea  been  aold  at  Judicial  sale, 
'  and  an  attempt  in  good  faith  is  made  to  redeem 
within  prcqwr  time  by  payment  of  the  required 
amoont  to  the  c^erk,  who  accepts  a  less  smn 
thnn  that  due,  by  reason  of  computing  Inter- 
.  est  at  6  per  cent,  instead  of  at  the  contract 
rate  of  7  per  cent  (he  and  the  redemptloner, 
through  a  mistake  as  to  the  law,  supposing 
that  to  be  eufficieot),  the  court  has  the  power, 
in  fartherance  of  Justice,  to  jiennlt  the  re- 
demption to  be  completed  after  the  expiration 
of  the  statutory  period,  by  the  payment  of 
such  additional  anm  as  will  bring  the  total  up 
to  the  amount  of  tbe  pnrduue  price,  with  in- 
terest at  7  per  cent,  computed  to  the  date  of 
tbe  final  payment 

{Eld.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  H  115-117;  Dec  Dig.  «=» 
69.] 

2.  Judicial  Sales  <8=>59— Rights  and  Ti- 
tle OF  PUBCHASBBS— BOIVA  FiDE  PUBOHAB- 
EBS— NOTIOE. 

Where,  within  the  period  allowed  by  the 
Btatate  for  redemption,  an  attempt  to  redeem 
is  made,  and  by  reason  of  an  error  In  compu- 
tation or  in  the  rate  of  interest  the  clerk  ac- 
cepts a  less  sum  than  the  amount  due,  and 
the  sheriff  executes  a  deed  notwithstanding 
such  payment  a  buyer  from  the  grantee  in  such 
deed  is  charged  by  the  clerk's  entry  of  audi 


{M^mt  with  notice  of  die  redemptlcoier's 

\EAt  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  H  115-117;  Dee.  Dig.  «aB69.] 

Appeal  from  District  Court,  Miami  County. 

Action  by  Charles  A.  Loomls  against  the 
National  SuK>ly  Company  of  Kansas  and  oth- 
ers.  Judgment  for  plalntlfl,  and  defendants 
appeal.  Affirmed. 

W.  N.  Banks,  of  Independence,  and  Charles 
T.  Meuser,  of  Paola,  for  appellants.  B.  J. 
Sheldon,  of  Paola,  and  Charles  A.  Loomls, 
of  Kansas  City,  Ifo.,  for  appdtee.  * 

BIASON,  J.  A  real  estate  mortgage  was 
foreclosed,  and  the  property  was  sold  at 
sheriff's  sale,  on  June  16,  1918,  for  $5,800, 
subject  to  redemption  under  the  statute  with- 
in 18  months.  On  December  11,  1914.  the 
representative  of  the  holder  of  the  right  to 
redeem  deposited  with  the  derk  of  the  court 
tor  the  purpose  of  effecting  redemption,  the 
sum  of  ¥6,802.66,  In  addition  to  the  accrued 
costs.  This  deposit  was  less  than  the  requir- 
ed amount  because  the  interest  was  comput- 
ed at  6  par  coit,  Instead  of  7,  whlcb  was 
the  rate  named  In  Hie  mortgage,  and  also  be- 
cause a  mistake  of  several  dollars  was  made 
in  the  computation  on  that  basis.  On  Decem- 
ber 80,  1914,  a  further  sum  of  9100.04  was 
deposited  with  the  derk  in  an  effort  to  com- 
plete the  required  amount  on  the  T  per  cent, 
basis,  nils  additional  deposit  was  made  2 
weeks  after  the  expiration  of  18  months 
from  the  day  of  sale,  and  was  about  921 
less  than  enough  to  make  the  total  dep<^t 
equal  to  the  prtndpal  and  Interest  up  to  that 
time.  On  January  2,  1916,  the  sheriff  exe- 
cuted a  deed  to  tbe  purchase,  the  National 
Supply  Company,  and  on  January  15,  1916, 
an  additional  sheriff's  deed  was  executed. 
On  January  9,  1916,  the  supply  company  exe- 
cuted a  warranty  deed  to  the  property  to  E. 
J.  Lambert,  who  on  February  12,  1915,  con- 
veyed a  half  interest  to  Charles  B.  Olapp, 
trustee.  Later  Charles  A.  Loomls  acquired 
the  interest  of  the  former  holder  of  the  right 
of  redemption,  and  brou^t  an  action  to  can- 
cel the  sheriff's  deeds  and  subsequent  convey- 
ances, on  the  ground  that  an  effort  to  redeem 
had  been  made  in  good  faith  within  the  time 
allowed  by  the  statute,  and  that  the  circum- 
stances were  such  that  the  failure  to  deposit 
the  correct  amount  should  not  be  deemed  to 
have  worked  a  forfeiture  of  tbe  right.  Judg- 
ment was  rendered  for  the  plaintlfl;  the 
court,  however,  requiring  him  to  pay  $25  ad- 
ditional to  make  up  for  the  prior  shortage. 
The  defendants  appeal. 

[1J  1.  In  Stewart  v.  Park  College,  68  Kan. 
465,  75  Pac.  491,  It  was  held  that  unsuccess- 
ful attempts  to  meet  the  holder  of  the  cer- 
tificate of  sale,  for  the  purpose  of  paying 
him  the  redemption  money,  did  not  amount 
to  an  effort  to  comfily  with  the  statute,  and 
were  not  snffldent  to  prevent  the  loss  of  the 
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right  to  redeem  wltb  the  expiration  of  the 
18  in«aths.  WbUe  the  mode  of  redemption 
la  fixed  by  the  statute,  In  exceptional  cases 
tile  conrts  hare  relieved  parties  fr<nn  strict 
compliance  with  the  statutory  rule,  even  to 
the  extent  of  enlarging  the  time  limit.  Quln- 
ton  r.  Adams,  87  Kan.  112,  123  Pac.  740. 
Here  the  attraipt  to  redeem  was  made  by  tme 
of  the  rec^rers  of  the  owner  of  the  rl^t  of 
redemption.  He  asked  tlie  clerk  of  the  court 
to  let  him  know  the  amount  reQulred  to  re- 
deem. The  clerk  Indicated  that  he  was  in 
doubb  whether  the  interest  should  be  figured 
at  6  or  7  per  cent^  but  after  consideration 
and  Inquiry  said  be  understood  it  should  be 
6  per  cent,  and  made  the  computation  on 
that  basis,  stating  the  amount  to  the  receiver, 
who  paid  It  The  interests  should  have  been 
figured  at  the  contract  rate  ot  7  per  cent 
OUrk  T.  Nichols,  70  Kan.  612,  100  Pac  626. 
In  behalf  of  the  defendants  it  is  argued  that 
the  mistake  made  was  one  of  law,  that  the 
receiver  bad  no  right  to  rely  upon  the  Judg- 
ment of  the  clerk  In  the  matter,  and  was 
therefore  guilty  of  such  negligence  as  to  pre- 
vent a  court  of  equity  from  relieving  him 
from  the  consequences  of  his  error.  It  is 
true  that  the  receiver  was  not  entitled  to  rely 
absolutely  on  the  statement  of  the  clerk, 
and  might,  In  the  exercise  of  a  sufficient  de- 
gree of  diligence,  have  Informed  himself  tram 
the  record  of  the  exact  amount  required 
to  redeem.  But  "the  statute  very  properly 
provides  for  redemption  by  payment  to  the 
clerk  of  the  court  who  acts  as  an  officer  of 
the  law,  and  not  aa  the  agent  of  any  party  In 
Interest,**  and  In  applying  to  him  for  infor- 
mation as  to  the  necessary  amount  and  In 
making  payment  thereof,  the  receiver  gaye 
abundant  evidence  of  a  purpose  In  good  faith 
to  do  whatever  the  law  required  to  effect  a 
valid  redemption. 

Conceding  that  the  highest  degree  of  dlll- 
ffoice  was  not  shown,  and  that  the  mistake 
made  resulted  from  a  misunderstanding  of 
the  statute,  a  court  of  equity  might  well,  in 
the  interest  of  Justice,  give  relief  against  so 
severe  a  penal^  as  the  forfeiture  of  all  in- 
terest in  the  property,  eqwclally  In  view  of 
the  facts  that  the  holder  of  the  certificate 
of  purchase  suffered  no  possible  injury  be- 
yond  a  slight  delay  in  receiving  the  money, 
and  that  a  readiness  to  make  good  the  short- 
age was  shown  as  soon  as  attention  was 
called  to  the  matter.  The  deficiency  In  the 
second  payment,  resulting  from  miscalcula- 
tion, was  upon  the  same  grounds  not  a  bar  to 
an  order  allowing  the  redemption.  It  Is  sug- 
gested that  the  final  payment  of  $25  was 
slightly  less  than  it  should  have  been,  but 
tills  does  not  appear  to  have  been  brought  to 
the  attention  of  the  trial  court  We  think 
the  conclusions  stated  are  sound  on  princi- 
ple, because  they  are  necessary  to  prevent 
a  strict  adherence  to  the  naked  letter  of  the 
statute  being  nunecessarlly  made  the  means 
ct  doing  a  serious  injustice.  They  also  find 
itipport  in  dedfllona  elsewhere.   In  Moore 


V.  Bishop,  49  8.  W.  M7,  20  Ky.  LawR^ 
1622,  a  redemption  was  allowed  upon  the 
payment  of  $9  additional  after  tiie  time  limit 
had  expired ;  the  sum  previously  deposited 
with  the  clerk  having  through  some  mistake 
lacked  that  much  of  the  required  amount 
In  Wakefield  v.  Rotherham  et  al.,  67  Iowa, 
444, 26  N.  W.  697,  the  redemptioner  paid  with- 
in due  time  the  amount  which  the  derk 
told  him  was  necessary,  but  which  by  the 
clerk's  error  in  computation  was  ^  less  than 
it  should  have  been.  He  was  allowed  to  com- 
plete tile  redemption  after  the  expiration  of 
the  statutory  period.  There  the  county  was 
the  holder  of  the  certificate  of  purchase,  but 
that  circumstance  does  not  aK>ear  to  have 
affected  the  decision,  the  grounds  of  whldi 
appear  from  this  excerpt  from  the  opinion: 
"It  is  certainly  true  that  plaintiff  could  re- 
deem tlie  land  from  the  sale  only  by  paying  to 
the  clerk  the  amount  at  wiilch  the  county 
bought  it  In,  with  10  per  cent  interest  thereon 
from  the  date  of  the  sale  to  the  date  of  the  re- 
demption; and  it  will  be  conceded  that  it  was 
bis  business  to  determine  what  tbat  amount 
was,  and  tbat  the  clerk  was  not  charged  with 
the  duty  of  ascertaining  or  determining  it,  in 
the  sense  that  his  determination  of  it  would 
be  conclusive  of  the  rights  of  the  parties.  It 
does  not  follow,  however, 'tbat  plaintiff  is  not 
entitled  to  relief  against  the  mistake  which  oc- 
curred in  the  computation  of  the  amount  The 
payment  was  required  to  be  made  to 'the  derk, 
and  he  is  the  custodian  ot  the  record  of  the 
sale.  Thij  record  would  ordinarily  have  to  be 
examined  in  determining  the  amount  whldi 
must  be  paid  to  effect  a  redemption.  Plaintiff 
went  to  the  clerk's  office  for  the  purpose  of  as- 
certaining this  amount  and  of  paying  it  to  the 
clerk.  In  accepting  the  stetonent  of  the  derk 
as  to  the  amount  he  did  simply  what  the  ma- 
jority of  ordinarily  prudent  men  would  have 
done  under  like  circumstances.  He  was  guilty 
of  no  negligence  In  the  matter.  He  paid  tbe 
amouat  which  he  honestly  believed  was  suffi- 
cient to  make  tbe  redemption.  His  intentioD 
was  to  redeem  the  property,  and  he  left  the 
office  bdievliM  tbat  he  had  effected  a  redemp- 
tion, and  he  knew  nothing  to  tbe  contrary  un* 
til  after  the  expiration  of  the  year  within 
whichf  by  tlie  provisions  of  the  statute,  the 
right  to  redeem  might  be  exerdsed.  The  right 
of  redemption  Is  a  valuable  one,  and,  although 
statutory,  it  is  favored  by  the  law,  and  to  bold 
that  it  was  defeated  by  a  trivial  mistake  like 
the  one  Id  questim  would  be  to  ignore  tbe 
spirit  of  tbe  statute  which  created  it  We  think 
the  district  court  rightly  h^  that  under  the 
facta  of  the  case  the  redemption  might  be  com- 
pleted a^er  the  expiration  of  the  year  allowed 
by  statute."   67  Iowa,  447,  25  N.  W.  688. 

Tbat  decision  has  the  greater  force  from 
the  fact  that  it  was  rendered  before  the 
enactment  of  the  Kansas  redemption  law 
(Gen.  St  1909,  J  6070  et  seq.),  which  was 
modeled  upon  that  of  Iowa.  The  following 
cases,  although  not  directly  In  point  have 
some  tendency  in  tbe  same  direction:  Ko- 
foed  V.  Gordon,  122  Cal.  S14,  S4  Pac.  1115; 
Stephenson  v.  Kllpatrick,  166  Mo.  262,  65 
S.  W.  773;  Kopper  v.  Dyer,  58  Vt  477,  9 
AU.  4,  59  AUL  Rep.  742. 

[I]  2.  Tbe  contention  la  made  tbat  Lam- 
bert is  protected  as  an  Innocent  purchaser  of 
the  land.  If  a  complete  redemption  had  been 
effected  by  a  deposit  ot  Qm  proget  sum  with 
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flu  clerk,  the  sheriff  could  not,  by  making 
a  deed  to  the  pondiaBer,  vest  him  with  the 
power  of  conTeylng  a  good  title  to  a  third 
person.  A  subsequent  grantee  would  be 
charged  with  notice  of  the  redemption.  Here 
a  redemption  bad  bem  attempted,  bat  not 
foUy  carried  out  It  was  partial  and  Incom- 
plete, but  it  was  treated  by  the  clerk  as  ef- 
fecttTe^  and  his  record  showed  what  had  been 
done,  and  was  sufficient  to  charge  buyers  of 
the  land  with  the  dalms  of  the  redemptloner. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


BOABD  OF  COM'RS  OF  CLOUD  COUNTY 
T.  OTT  et  al.   (No.  20217.) 

(Supreme  Court     Kansas.   Dec.  9,  1016.) 

{ByUahiu  hv  Bditorial  Staff.) 

1.  BEOiffrsBS  or  Deeds  «=33— Compbnbation. 

Gen.  St.  1909,  $  3670,  providing  for  pay- 
ment of  fees  to  the  registw  of  deeds,  pronded 
that  according  to  populaticm  the  register  should 
receive  fixed  soma  per  annum,  paying  into  the 
treasury  one-halE  of  the  fees  in  excess  of  such 
sums  and  being  entitled,  in  event  that  fees 
should  amount  to  less  than  $500,  to  a  sum 
sufficient  to  increase  his  compensation  to  the 
fixed  amount  In  the  middle  of  tlie  yrrir  the 
act  ol  1913  (Laws  1913.  c.  197)  took  efEect,  giv- 
ing the  registers  a  regular  salary  and  requinnff 
all  foes  to  be  tamed  into  the  treasury.  Heia, 
that  until  the  new  statute  took  eSeet  tb<!  regis- 
ter is  entitled  to  compensation  at  the  r:it:r  fixed, 
plus  one-haU  of  the  excess  fees,  and  could  not 
retain  all  of  such  fees  on  the  theory  that  tbe 
total  sum  payable  for  a  year  might  be  char^'ed 
and  collected  for  Eervices  rendered  during  tlie 
first  portion  of  his  incumb^cy. 

[Ed.  Note.— F(h:  other  cases,  see  Registers  (tf 
Deeds,  Cent.  Dig.  S  S;  Dec.  Dig.  «»3.] 

2.  CoNBTmmoHAi.  Law  «=»102(1)— Vested 
Rights—Fees. 

Id  such  case,  the  rigbt  of  the  register  to  all 
of  the  fees  collected  could  not  be  upoeld  on  the 
theory  that  until  the  act  of  1918  took  effect 
tbe  fees  were  his  property,  and  his  rigbt  could 
not  be  impaired  by  sobeeijnent  legislation;  tbe 
statute  reuting  to  fees  limiting  his  rigbt  to  re- 
tain them. 

riSd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent,  Dig.  f  225;  Dec.  Dig.  «=!>102(1).] 

8.  Statutes  i^283(2)— Ehactment. 

Fee  and  Salary  Act  of  1913  (liaws  1018,  c. 
197),  originally  known  as  House  Bill  No.  678, 
was  passed  by  tbe  House  on  February  16th, 
and  was  messaged  to  the  Senate  on  February 
18tb.  On  Blarcfa  4th  it  was  returned  to  the 
House  for  correction  and  on  tbe  lOtb  of  that 
month  was  passed  by  the  Senate,  with  amend- 
mmts.  The  House  refosed  to  concur  in  the 
Smate  amendments,  and  the  differences  were 
adjusted  by  conference  committees.  Held,  that 
as  tbe  bill  was  r«rularly  enrolled,  certified,  and 
approved  by  the  Governor,  tbe  presumption  of 
regular  passage  overcomes  any  failure  of  the 
record  to  show  that  the  Senate  considered, 
amended  and  passed  the  bill  after  it  was  recall- 
ed by  the  House  and  returned. 

[Ed.  Note.~FDr  other  cases,  see  Statntes, 
Oent  Dig.  I  882;  Dee.  Dig.  «»288(2).] 

Appeal  from  District  Court,  Cloud  County. 
On  rehearing.   Rehearing  denied,  and  for* 
mer  opinion  affirmed. 
For  former  opinion,  see  167  Pac.  1170. 


Sturges  ft  Starges,  of  Concordia,  Tomlln- 
son  ft  Shukers,  of  Independence,  and  Charles 
D.  Welch,  of  GofreyviUe,  for  appellants. 
Charles  D.  Ise,  of  CoffeyvlUe,  S.  N.  Hawkes, 
of  Top^,  and  M.  V.  B.  Van  De  Mark,  of 
Concm^,  for  app^ee. 

BURCH,  J.  A  T^earing  was  granted  to 
allow  several  county  officers  other  than  the 
defnidant,  whose  Interests  would  be  affect- 
ed by  the  decision,  to  be  heard.  After  llat«i- 
ing  to  oral  arguments  presented  at  tbe  re- 
hearing and  considering  new  and  supplonen- 
tal  briefs  whlcb  have  been  filed,  the  conrt 
has  condnded  to  adhere  to  Its  former  deci- 
sion. 

[1]  The  statute  Involved  reads  as  follows: 
"The  register  of  deeds  of  the  several  counties 
of  the  state  diaU  diarge  and  collect  the  follow- 
ing fees  for  his  sunrices: 

"[Schedule.] 

"Provided,  that  aU  tlie  fees  enumerated  in 
this  section  shall  be  due  and  payable  before  the 
register  of  deeds  shall  be  required  to  do  the 
work  Provided  further,  that  the  register  of 
deeds  in  counties  having  the  following  popula- 
tim  may  retain  all  fees  collected  as  bereuafter 


In  counties  having  a  population  of  more 
than  6,000  and  not  more  than  10,000, 
per  annum   |  900 

More  than  10,000  and  not  more  than 
15,000,  per  annum   1,000 

More  than  15,000  and  not  more  than 

20,000,  per  annum   1,100 

•      •      •      •      *      •  • 

More  than  66,000,  per  annum   8,000 

"And  if  iu  any  one  year  tbe  fees  cbST^ed 
shaU  be  more  than  the  sums  above  specified 
in  tbeir  respective  counties  the  said  registers 
of  deeds  Bball  pay  to  the  county  treasurer  of 
their  respective  counties  one-half  of  such  ex- 
cess, when  effected,  taking  duplicate  receipts 
ttierefor,  one  of  which  they  shall  file  with  the 
county  clerk,  and  such  money  shall  become  part 
of  the  general  fund  of  the  county:  Provided, 
that  in  the  counties  where  the  fees  charged 
amount  to  less  than  five  hundred  dollars  per 
snnum,  the  county  commisBioners  shall  pay 
him  a  sum  suffident  to  make  up  said  amount. 

Gen.  Stat  1909,  |  8670. 

It  is  said  that  fees  are  charged,  collected, 
and  retained  for  services  performed ;  that 
the  language  is,  the  raster  "may  retain  all 
fees  collected";  that  one-half  the  amount 
above  a  specified  sum  is  to  be  paid  into  tbe 
treasury  and  no  more;  and  that  no  one  but 
the  register  has  any  Interest  in  fees  collect- 
ed until  be  has  received  tbe  speciSed  sum. 
Id  the  preseDt  case,  the  compensation  allow- 
ed before  division  of  fees  with  the  county 
takes  place  would  amount  to  slightly  more 
than  $3  per  day  If  computed  on  that  basis. 
It  Is  conceivable  that  the  total  sum  of  fl,- 
100  might  be  charged  and  collected  for  serv- 
ices rendered  In  the  first  month,  or  week,  or 
evrai  day  of  a  raster's  term  of  office.  It  la 
argued  that  if  he  should  then  die  or  resign, 
he  would  be  mtitled  to  the  entire  sum,  be- 
cause the  required  services  liad  been  per- 
formed, and  the  contingency  on  whldk  divt- 


4E9For  other  cases  we  same  topic  and  KBT-NUMDER  la  all  fe«7-Numb«r«d  Digests  and  Indsxes 
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slon  with  tbe  county  d^>ends  had  not  occor- 
red.  Dedalons  of  various  state  and  federal 
courts  are  dted  as  sustaining  these  views. 

Tbe  court  does  not  read  the  statute  In  the 
way  ensgested.  The  register  Is  authorized 
to  charge  and  collect  specified  fees  for  his 
services,  but  the  statute  does  not  say  that 
he  does  this  as  his  compensation  for  those 
services.  Compensation  to  tbe  register  Is 
provided  for  later.  Five  cents  was  not  spec- 
ified as  compensation  to  the  roister  for  im- 
pressing a  filing  stamp  on  a  document  ten- 
dered for  filing,  ^e  purpose  was  to  make 
the  register's  office  self-sustaining,  and  the 
sdiedDle  of  fees  merely  fixes  the  sums  which 
patrons  of  the  office  shall  pay  in  advance 
Cor  the  p^ormanoe  of  acts  which  they  oc- 
casion. In  that  portion  of  the  statute  which 
relates  to  the  register's  compensation,  tbe 
provision  is  that  be  may  retain  all  fees  col- 
lected "as  hereinafter  spedfled."  The  sped- 
ficatlon  Is,  in  this  Instance,  "per  annum,  $1,- 
100,**  that  Is,  f  1,100  by  tbe  year,  or  annual- 
ly. Considered  as  a  whole,  the  statute  cre- 
ates a  fund  out  of  which  official  compensa- 
tion Is  payable,  by  diarging  patrons  of  tbe 
office  small  fe^  Official  compensatlfHii  Is 
expressly  rated  by  tbe  year.  On  the  basis 
of  prerloiis  experience,  It  was  assnmed  that 
fees  charged  would  take  care  of  tbe  annual 
salaries  up  to  the  limits  stated,  except  in 
some  of  the  smaUar  ooonttes.  Shonld  the 
fees  In  those  oounttea  not  amount  to  fSOO  per 
annum,"  a  salary  of  that  amount  Is  guaran- 
teed. But  U  Uie  fees  charged  "in  any  one 
year"  should  be  more  than  sufficient  to  pay 
the  per  annum  compensation,  the  excess  la 
to  be  divided,  one-half  to  the  county,  and 
one-half  to  tbe  register  for  the  extra  burden 
of  additional  work. 

Tbe  reductlo  ad  absurdum  employed  by 
tbe  defendant  in  bis  argument  may  be  turn- 
ed against  blm.  Very  clearly  the  purpose 
was  to  cover  Into  the  treasury  one-half  of 
all  fees  charged  by  tbe  register  of  deeds  "in 
any  one  year"  above  the  stated  per  annum 
amount.  If  tbe  defendant's  Interpretation 
of  tbe  statute  be  correct,  not  only  might  tbe 
coonty  be  deprived  of  this  excess,  computed 
at  tbe  end  of  the  year,  but  by  death  or  rea- 
ignatlon  of  tbe  register  each  one  of  several 
Incumbents  might  take  out  of  tbe  fees  charg- 
ed In  a  single  year  a  sum  equal  to  the  total 
per  annum  compensation  affixed  to  the  of- 
fice. 

The  decisions  cited  in  support  of  tbe  de- 
fendant's contention  are  not  conclusive  and 
ne^  not  be  reviewed.  They  involved  stat- 
utes Having  officials  receiving  public  moneys 
percentages  of  the  sums  handled  as  commls- 
slons  or  compensatory  fees,  with  maximum 
limitations  on  the  amount  retainable  In  any 
one  year.  In  each  Instance  the  commission 
allowed  was  In  fact  compensation  to  the  of- 
ficer for  his  service  and  responsibility  in 
collecting  and  handling  pabllc  funds.  The 
leading  cub,  the  United  States  r.  Dlckaon, 


16  Pet.  141,  160,  10  I..  Ed.  689,  is  typlcak 

The  statute  Involved  provided: 

"TbAt  instead  of  the  compensation  now  sl- 
lowed  by  law  to  the  recuvers  of  the  public 
tnoneys  for  tbe  lands  (tf  the  United  States,  they 
sfaall  receive  an  annual  salary  of  five  hundred 
dollars  each,  and  a  commission  of  one  per  cenL 
on  the  moneys  received,  as  a  compensatitMi  for 
dak  hire,  receiving,  saf6-kee^ig^  and  trans- 
mlttuu:  fluch  moneys  to  the  Tr«isarT  of  tbe 
United  StateB:  Provided  always,  that  uie  wht^e 
amount  whidi  any  receiver  of  pabllc  moneys 
shall  rec^ve,  under  the  provisions  of  this  acL 
shall  not  exceed,  for  any  one  year,  the  sum  of 
three  thousand  dollars.'  '* 

It  was  held  that  the  commission  allowed 
was  the  reasonable  compensation  establish- 
ed by  Congress  for  the  expenditures  and 
the  responsibility  incident  to  receiving,  safe- 
keeping, and  transmitting  public  moneys, 
and  that  any  officer  who  Incurred  the  ex- 
pense and  responsibility  of  handling  a  given 
sum  of  money  was  entitled  to  the  commis- 
sion upon  it   In  the  opinion  it  was  said: 

"The  words  are,  'and  a  commiraion  of  one 
per  cent  on  the  moneys  received,  as  a  compen- 
sation for  (derb  hire,  receiving,  safe-keeping, 
and  transmitting  such  moneys  of  the  United 
States;  provided  always,  that  the  whole  amount 
which  any  receiver  of  public  moneys  shall  re- 
ceive, under  the  provisions  of  this  act,  shall  not 
exceed,  for  any  one  year,  the  sum  of  Uiree 
thousand  dollars.*  Tha  commission  is  on  the 
moneys  received  by  any  one  officer,  not  by  one 
or  more  officers,  during  any  one  year  of  his 
service;  nor  during  any  one  calendar  year,  for 
the  services  of  one  or  more  (Ulcers  in  that  year. 
It  is  his  cmnpensation  for  derk  hire,  paid  by 
him,  and  for  his  responsibilities  in  receiving, 
keeping,  and  transmittmg  the  public  moneys,  and 
not  for  his  services  and  responsibility  m  con- 
nection with  other  officers.  Tbe  commissl<Hi  is 
a  c<Hnp«ttatlon  attached  to  the  particular  offi- 
ce Cor  his  yearly  service,  and  not  tt>  tiie  oflice 
itseU  for  a  flKBl  year.  If  the  hitenti<m  of  the 
Legislature  had  been  whst  the  argument  for 
the  United  States  supposes  the  language  of  the 
proviso  would  have  been  dilEerent;  it  would 
have  been:  Provided  that  tbe  United  States 
shall  not,  in  any  one  calendar  year,  pay  more 
than  one  per  centum  upon  all  the  moneys  re- 
ceived durmg  that  year;  and  that  the  commis- 
sion for  any  one  year  to  whomsoever  paid,  shall 
not  in  the  whole,  exceed  the  sum  of  £2,600. 
16  Pet.  163,  10  li.  Ed.  680.  •  •  *  The  enact- 
ing clause  gives  to  each  receiver  a  c(Hnmissi(»i 
of  1  per  cent,  upon  all  the  public  moneys  re- 
ceived by  him.  This  was  precisely  in  con- 
formity to  the  antecedent  laws.  The  proviso 
limits  that  percentage  to  an  amount  not  exceed- 
ing $2,500  for  any  one  year.  Until,  then,  the 
percentage  of  tbe  particular  receive  has  reach- 
ed that  amonnt,  In  whatever  period  of  the  year 
it  may  arrive,  tbe  proviso,  according  to  its 
very  terms,  has  no  operation;  and  when  that 
maximum  is  reached,  the  percentage  ceaaeSr 
whether  any  more  public  moneys  are  rec^ved  by 
that  officer  or  not.''^  16  Pet.  166,  10  L.  Ed.  689. 

The  statute  of  this  state  contains  a  llmlta- 
tlon  quite  like  that  which,  as  tbe  court  sug- 
gested, was  not  contained  In  the  act  ot  Con- 
gress. If  the  fees  diarged  In  any  one  year 
shall  be  more  than  the  per  annum  sum  spec- 
IQed,  tbe  register  shall  pay  into  the  treasury 
one-half  the  excess;  that  is,  there  shall  not 
be  taken  from  register's  fees  diarged  In  any 
connty  In  any  one  yrar,  for  compensation  to 
the  register,  more  than  the  snm  spedfled, 
and  one-half  tbe  excess  ahoTe  that  snm. 
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[2]  It  is  said  that  the  fees  coUected  by  the 
defendant  before  the  act  of  1913  took  effect 
were  his  property,  and  that  hU  light  to  them 
could  not  bft  affected  bj  sabseqnent  legisla- 
tion. This  assertion  begs  the  question  to  be 
decided,  and  Is  made  because  the  defendant 
flzea  his  attention  upon  the  words  "may  re- 
tain all  fees  collected,"  and  Ignores  the  next 
succeeding  words,  "as  hereinafter  specifled," 
and  the  specification  following.  If,  as  the 
court  holds,  the  defendant  was  merely  enti- 
tled to  eonqikaisatioh  for  his  services  In  a 
pw  annum  amount,  to  be  retained  out  of  a 
fond  consisting  of  fees  charged,  he  had  no 
IHToperty  in  any  q>eciflc  fee  charged. 

CI]  Finally,  *t  la  said  that  the  fee  and  sal- 
ary act,  of  which  the  quoted  section  forma  a 
part,  ia  void  because  It  was  not  regularly 
passed.  The  leglslatlTe  records  show  that 
tbB  bin,  wlildb,  was  known  as  House  Bill  No. 
578,  passed  tbe  House  on  F^roary  16.  1918, 
and  was  messi^ed  to  the  Senate  on  Febru- 
ary 18, 1913.  On  March  4th.  the  biU  was  re- 
turned to  the  House,  at  its  request,  for  coi^ 
rectton.  On  March  10th  fbe  Senate  passed 
the  bm,  with  amendments.  On  the  same  day 
the  House  refused  to  concur  in  the  Senate 
amendments,  and  the  differences  betwera  tbe 
two  houses  were  subsequratiy  adjusted  by 
conference  committees.  Tbe  legislative  rec- 
ord does  not  anywhere  state  In  terms  that 
the  bill  was  returned  to  the  Senate  after  the 
House  recalled  It  and  before  the  Senate  act- 
ed on  It  The  recorded  fact  that  the  Senate 
considered,  amended,  and  passed,  not  some- 
thing else,  but  House  BUI  No.  678,  is  good 
evidence  that  the  bill  was  before  the  Senate 
during  those  deliberations.  If  this  were  not 
true,  the  presumption  of  regular  passage 
arising  from  the  enrollment,  certification, 
and  gubernatorial  approval  of  the  bill  over- 
comes the  mere  silence  of  the  legislative 
Journals. 

The  former  judgment  of  atBrmauoe  Is  ad- 
hered to.   All  the  Justices  concurring. 


PRIEST  V.  BANKKRS'  LIFE'  ASS'N  OF 
DES  MOINES,  IOWA    (No.  20435.) 

(SiqHceme  Oourt  of  Kansas.   Dee.  9,  1910J 
(SplUbtu  fty  the  Court.) 

1.  iRStJBANOE      «=»310(2)  —  Oa-NCSLUTIOIT  — 
NOTICB— SUTFICIZNGT. 

The  notice  contemplated  by  the  act  to  pre- 
vent cancellation  or  finfeiture  of  life  Insur- 
ance polidei  without  notice  (Laws  1918,  cb. 
212)  is  notice  of  an  intention  to  forfeit  under 
an  accrued  right  to  forfeit,  resulting  from  de- 
teolt  in  poymuit  of  premium  within  the  time 
limited  uimflor,  and  notice  given  before  the 
time  has  expired  within  which  payment  may 
rightfully  be  made  that  forfeiture  will  be  en- 
forced if  payment  be  not  made,  does  not  sat- 
isfy the  requirement  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  8  904:  Dec.  Dig.  «=»310(2).] 


2.  InsuBANCK  «ss»902— Oahobluxioii— Stat* 
trroBY  PioTiBioNs— PBOspsonn  Onu- 

TION. 

The  act  Is  prospective  In  its  operaticm,  and 
does  not  affect  forfeiture  or  cancellatiam  of 
policies  issued  before  tiw  act  took  effect. 

iEd.  Note.— For  othor  eases,  see  Insnrance, 
Dec  Dig.  «»302.] 

Appeal  from  District  Oourt,  Cloud  County. 
Action  by  James  M.  Priest,  by  bis  n^ 
friend,  Mary  F.  Priot,  against  the  Bankers' 
life  Association  of  Des  Mohies,  Iowa.  From 
a  Judgment  for  plalntifft  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

M.  V,  B.  Van  De  Mark,  of  Concordia, 
and  I.  M.  Earle,  of  Des  Moines,  Iowa,  for 
appellant  Charles  I*.  Hunt  and  Park  B. 
Polslf er,  both  of  Concordia,  for  appellee. 

BDRCH,  J.  The  action  was  one  to  re- 
cover on  a  mutual  benefit  certificate  Issued 
by  the  Bankers'  Life  Association  of  Des 
Moines,  Iow&,  to  William  R.  Priest  A  de- 
murrer was  sustained  to  the  answer,  and  the 
defendant  appeals. 

The  by-laws  of  the  association  are  a  part 
of  the  contract  They  provide  for  assess- 
ments due  on  the  1st  day  of  January,  April. 
July,  and  October  of  each  year,  with  a 
"grace"  period  of  one  month  within  which 
to  pay.  Assessments  are  levied  by  resolu- 
tion of  the  board  of  directors,  and  notices  of 
assessments  are  mailed  to  members  In  the 
month  preceding  the  calendar  month  In 
which  the  payment  is  due.  S^ure  to  pay 
an  assessment  within  the  required  time  for- 
feits membership  and  all  right  to  ^aTe  In 
the  funds  of  the  association.  Lapsed  cer- 
tificates of  membership  may  be  reinstated, 
at  the  option  of  the  association,  on  written 
application  therefor.  No  right  to  reinstate- 
ment exists  unless  a  variety  of  conditions 
be  met,  among  them  being  good  bealtht  sound 
constitution,  temperate  habits,  and  unob- 
jectionable occupation  and  residence,  on  the 
part  of  the  applicant 

[1]  On  June  23,  1914,  the  association  sent 
to  the  insured  notice  of  assessment  call  No. 
125,  reading  oh-  follows: 

"This  is  to  notify  you  that  a  levy  has  been 
made  upon  the  assessment  membership  of  this 
company  for  16  per  cent  based  pro  rata  on 
tbe  amount  of  the  guarantee  fund  of  such  mem- 
bership, for  the  purpose  of  providli^  benefit 
fund. 

Your  portion  of  the  benefit  fund  in  S18.80 

This  call  embraces  the  expense  dues  for 
six  months  for  the  contingent  fund....  4.60 

Total   .918.40 

"When  more  than  one  certificate  la  included 
herein  an  equal  proportiOT  of  the  above  total 
ia  payable  on  each. 

"This  sum  is  due  July  1,  1914,  and  payable 
only  to  this  company  at  its  home  office  or  to  a 
depodtory  bank.  One  month's  gf&ce  is  allowed 
BO  that  payment  may  be  made  on  or  befwe  Au- 
gust 1,  1914.  If  not  made  by  that  date,  your 
membership  and  insurance  will  thereby  oease 
,  without  action  by  the  company." 


4ta>Far  otlier  ouea  see  same  topfe  mat  KKT-NUUBES  la  all  Rer-l^unibered  DIsmU  mai  lodaxM 
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The  assessment  was  not  paid  on  or  before 

August  1,  1914.  On  September  18.  1914,  the 
insured  was  reinstated.  Tbe  reinstatement 
was  procured  throu^  representations  made 
In  tbe  application  for  reinstatement  O^ie 
Insured  died  on  November  9,  1914.  The  an- 
swer avoided  the  effect  of  reinstatement  by 
allegiag  that  the  representations  contained 
In  the  application  for  reinstatement  were  not 
tme,  and  predicated  nrailiabillty  on  lapse  of 
membership  for  foUure  to  pay  the  assessment 
within  the  time  limited.  Tbe  demurrer  to  the 
answer  was  sustained  on  tbe  ground  that  no- 
tice of  Intention  to  forfeit  membership  had 
not  been  given,  as  required  by  chapter  212 
of  the  Laws  of  1913.  If  this  notice  was 
essential  and  was  not  given,  reinstatement 
and  the  representations  Inducing  reinstate- 
ment were  not  material.  The  statute  reads 
as  follows: 

"An  act  to  prevent  the  cancellation  or  forfei- 
ture of  lue  insurance  policies,  witboat  no- 
tice. 

"Be  it  enacted  by  the  Legislature  of  the  State 
ut  Kansas: 

"Section  1.  It  shall  be  unlawful  for  an;  life 
insurance  company  other  than  fraternal  doing 
business  in  the  state  of  Kansas  to  forf^t  or 
cancel  an;  life  Insnrance  policy  on  account  of 
the  nonpayment  of  any  premium  thereon,  with- 
out first  giving  notice  in  writing  to  tbe  bolder 
of  any  such  policy  of  Its  Intention  to  forfeit  or 
cancel  the  same. 

"Sec.  2.  Before  any  such  cancellation  or  for- 
feiture can  be  made  for  tbe  nonpayment  of 
any  such  premium  the  Insurance  company  shall 
notify  the  holder  of  any  such  policy  that  the 
premium  tiweon.  stating  the  amount  thereof, 
is  due  and  unpaid,  and  of  its  intention  to  foi> 
feit  or  cancel  tbe  same,  and  such  policy  holder 
shall  have  the  right,  at  any  time  within  thirty 
days  after  such  notice  has  been  duly  deposited 
in  the  post  office,  postage  preiwid,  and  Mdress- 
ed  to  such  policy  holder  to  the  address  last 
known  by  such  company,  In  which  to  pay  such 
premium;  and  any  attempt  on  tbe  part  of  sach 
insurance  company  to  cancel  or  forfeit  any  such 
policy  without  the  notice  herein  provided  for 
shall  be  null  and  void.  The  affidavit  of  any  re- 
sponsible officer,  clerk  or  agent  of  the  corpo- 
ration, authorized  to  mail  such  notice,  that  tbe 
notice  required  by  tbia  section  has  been  duly 
addressed  and  mailed  by  tbe  corporation  issu- 
ing sudi  policy  siuUI  be  nrlma  facie  evidence 
that  sudi  notice  has  been  duly  given." 

Tbe  deftodant  says  tbe  notice  whl<!h  was 
given  compiled  with  Oie  statute.  TbB  court 
regards  the  statute  as  providing  for  notice 
of  an  intaition  to  forfeit  under  an  accrued 
rlgtit  to  forfeit,  and  not  for  notice  given 
before  the  time  for  payment  has  expired  that 
forfeltnre  will  be  enforced  If  payment  be 
not  made.  Ttt  notice  of  June  28d  did  not 
and  conld  not  state  that  the  assessment, 
which  was  not  due  until  July  1st,  and  wbicb 
could  be  i»ald  as  late  as  August  1st,  was 
both  doe  and  unpaid,  as  the  statute  requires. 

Hie  defendant  says  the  statute  of  this 
state  "Is  baaed  oa  the  New  Y<Kk  statute  and 
Is  practically*  the  same,"  and  cites  two  de- 
cisions of  the  New  York  Court  of  Appeals 
to  the  ^fect  that  notice  containing  the  nec- 
essary information,  given  before  the  pre- 
miom  is  payable^  lir  suffidenL  CODwajr 


P.  11  L.  Ins.  Co.,  140  N.  Y.  TO,  8S  N.  a  420; 
O'Brien  v.  Union  Central  life  Ins.  Co.)  207 
N.  Y.  180, 100  N.  m  702.  The  New  York  act 
of  1876  r^nlating  forfeltnre  <rf  life  Insnrance 
policies  provided  that  forfeiture  shonld  not 
be  permitted  unless  a  notice  stating  the 
amount  of  premium  doe  and  the  place  where 
it  mij^t  be  paid  were  mailed  to  tbe  insured 
not  less  than  30  days  nor  more  than  00  days 
before  tbe  payment  became  due  according  to 
the  terms  of  the  polity.  Chapter  Ml*  Laws 
of  New  York  1876.  Ttui  next  year  the  stat> 
ute  of  1876  was  amended.  I^e  amended 
statute  provided  that  i>ower  to  forfeit  could 
not  be  exa^cised  except  under  the  foUowtog 
omditUms:  "Whenever  any  premium  or  In- 
terest due  upon  any  such  policy  shall  remain 
unpaid  when  due,"  notice  ^lall  be  given  to 
the  insured,  stating  the  amount  due,  the  place 
where  payable,  and  the  person  to  whom  pay- 
able, and  stating  that  unless  the  preuiltmi 
or  Interest  tlien  due  shall  be  paid  within  30 
days,  the  policy  will  become  forfeited  and 
void.  The  statute  further  provided  that  pay- 
ment within  the  80  days  limited  therefor 
should  satisfy  the  requirements  of  the  pol- 
icy, and  then  proceeded  as  follows: 

"Provided,  however,  that  a  notice  stating 
when  the  premium  will  fall  due,  and  that  If  not 
paid  the  policy  and  idl  payments  thereon  wUl 
become  forfeited  and  void,  served  in  the  man-  • 
ner  hereinbefore  provided,  at  least  thirty  and 
not  more  than  sixty  days  prior  to  the  day  when 
the  premium  is  payaUe,  shall  have  tbe  same 
effect  as  the  service  ot  the  notice  hereinbefon 
provided  for."  Chapta  821,  Laws  of  New 
York  1877. 

Very  clearly  two  kinds  of  notice  are  here 
recognized:  One,  the  advance  notice  stating 
when  premium  will  fall  due,  with  a  for^ 
felture  warning,  and  the  other,  a  forfeiture 
notice  giren  after  default  arising  from  non- 
payment of  premium  within  the  contract 
time.  The  Conway  Case  was  decided  under 
tbe  act  of  1877.  Advance  notice  of  the  fifth 
year's  premium  on  the  policy  sued  on  was 
given.  The  notice  contained  the  forfeiture 
reminder.  Instead  of  paying  the  pronlum, 
the  policy  holder  gave  hl&'  note  for  the 
amount.  Tbe  note  was  not  paid,  and  the 
policy  was  canceled  without  the  givii^c  of 
another  notice.  The  court  said: 

"The  notice  provided  to  be  given  by  the  stat- 
ute as  a  condition  of  its  right  to  declare  a  pol<  . 
icy  lapsed  for  nonpayment  of  an  annual  pre- 
mium was  not  necessary,  inasmuch  as  It  had 
duly  given  the  noti(»  before  the  premium  be- 
came due,  which  the  statute  has  provided  for." 
Conway  v.  P.  M.  L.  Ins.  Co..  140  N.  Y.  79,  80, 
35  K  E.  420,  422. 

Afterwards  the  Legislature  of  tbe  state  of 
New  York  went  back  to  notice,  with  for^ 
felture  warning,  gfrai  before  tiie  time  when 
premliun  Is  payable  Section  ^  of  tlie  Oon- 
s6Udated  Insurance  Laws  of  New  York  con- 
tains the  following  provisions: 

"Nor  shall  any  such  policy  be  forfeited,  or 
lapsed,  by  leaaoa  of  nonpayment  when  due  of 
any  premium,  interest  or  installment  or  any 
portion  thereof  required  by  the  terms  of  tbe 
poUcy  to  be  paid,  within  one  year  from  the 
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failnre  to  ptr  sadi  premimn,  interest  or  In- 
fltallment;  unless  s  written  or  printed  notice 
stating  the  amount  of  such  proniam,  interest, 
bstallment,  or  porti(Hi  thereof,  doe  on  sndi  pol- 
icy, the  place  where  It  shall  be  paid  and  the 
pwraon  to  whom  the  same  is  payable,  shall  have 
been  duly  addressed  and  mailed  to  the  person 
whose  life  Is  Insured.  *  *  *  at  least  fifteen 
and  not  more  than  forty-five  days  prior  to  the 
day  when  the  same  is  payable.  Hie  notice 
shall  also  state  that  unless  such  preminm,  Inter- 
erit,  installment  or  portion  thereof,  then  dae, 
shall  be  paid  to  the  corporation,  or  to  the  duly 
appointed  agent  or  person  authorized  to  collect 
such  preminm  by  or  before  the  day  It  falls  dae, 
the  policy  and  all  payments  thereon  will  be- 
come forfeited  and  void  except  as  to  the  right 
to  a  surrender  value  or  paid-np  policy  as  in 
this  chapter  provided.  If  the  payment  demand- 
ed by  such  notice  shall  be  made  within  its  time 
limited  therefor,  it  shall  be  taken  to  be  In  full 
compliance  with  the  remilrcments  of  the  policy 
In  respect  to  the  time  of  such  payment:  and  no 
snch  policy  shall  in  any  case  be  forfeited  or 
declared  forfeited,  or  lapsed,  until  the  expira- 
tion of  tbirtir  days  after  fbe  mailing  of  each 
nottee.**  S  Gonsd.  U  of  N.  T.  1909.  p.  1740. 

The  O'Brien  Ca&«  was  decided  under  this 
statute.  Tlie  facts  were  similar  to  those  of 
the  Conway  Case.  Notice  was  given  con- 
taining the  forfeiture  warning,  the  premium 
was  not  paid  In  cash,  notes  were  given,  the 
notes  were  not  paid,  and  forfeiture  was  de- 
dared  without  forttier  notloe;  Tike  coart 
said: 

**Notice  Is  not  reqolred  under  the  statute, 
prior  to  notes  becoming  due  which  are  glvai  for 
a  premium,  when  the  statutory  notice  has  been 
given  OS  required  thereby  prior  to  the  premium 
becoming  dae."  O'Brien  v.  rnlim  Central  Life 
Imu  Co.,  207  N.  T.  180,  189.  109  N.  BL  702, 
705. 

The  result  of  the  foregoing  Is  that  the  Kan- 
sas statute  "Is  based  on  the  New  York  stat- 
ute" only  In  the  sense  that  the  same  general 
legislative  subject  is  dealt  with,  and  New 
York  acted  first  The  Kansas  statute  is  rad- 
ically different  from  the  New  York  statute 
In  its  earliest  and  latest  forms.  The  Kan- 
sas statute  resembles  the  first  part  of  the 
New  York  act  of  1877,  but  that  act  dlspeuB- 
ed  with  notice  after  default  if  notice  were 
given  before  premium  was  iwyable.  The 
decisions  cited  emphasize  the  distinction  be- 
tween the  two  kinds  of  notice.  The  notice 
which  the  defendant  gave  was  notice  of  an 
assessment,  which  called  attention  to  the 
penalty  for  nonpayment.  The  statute  of 
Kansas  does  not  recognize  It  as  a  notice  of 
Intention  to  forfeit,  and  without  statutory 
authority  it  cannot  be  substituted  for  a 
forfeiture  notice  to  be  given  after  default 

[2]  Asgnmln;  the  statute  to  be  aa  the  court 
interprets  It,  the  defendant  says  it  does  not 
Kpfiiy  to  the  policy  sued  on  because  the  pol- 
icy was  issued  before  the  statute  took  ef- 
fect, and  U  the  statute  wen  to  apply,  the 
statute  would  be  void,  as  Impairing  the  ob- 
ligation of  the  contract  With  this  conten- 
tion the  court  agrees.  The  subject  was  care- 
fully considered  vrtiea  the  court  had  before 
it  I3ie  case  of  Ughtner  t.  Insurance  Co^  97 
Kan.  97, 1B4  Fac  227. 


Tba  New  Tc^  statute  lo  its  Tarloiu  finns 
expressly  applies  to  "any  policy  hereafter 
issued  w  reneved."  The  Kansas  statnte 
reads,  "any  life  insurance  policy."  The 
fdalntifr  argues  that  the  New  Ymk  statate 
tras  undoubtedly  before  ttw  drantfitsnuui  of 
the  Kansas  statute,  and  that  omission  of 
express  limitation  to  pedicles  subsequently 
issued  is  slgnlfleant  of  an  intention  to  give 
the  unqnallfled  t^ms  of  the  act  Oielr  lit- 
eral meaning.  If  the  statute  as  the  Legisla- 
ture ooncelTed  it  would  Impair  the  obliga- 
tion of  contracts  already  in  force,  an  express 
limitation  to  policies  subsequently  Issued 
was  quite  unnecessary.  The  statute,  could 
apply  to  none  but  policies  subsequently  is- 
sued, and  the  Legislature  will  not  be  accus- 
ed of  designing  a  void  act 

The  plaintiff  says  the  law  is  confined  to 
regulation  of  future  forfeitures  of  existing 
contracts,  and,  properly  considered,  affects 
nothing  but  remedy.  Numerous  fortifying 
decisions  are  dted  which  need  not'  be  re- 
viewed at  length.  The  rules  of  law  are  not 
in  dispute ;  the  question  being,  How  shall 
the  statute  be  classlfled?  Does  It  affect  noth- 
ing but  remedy,  or  does  it  impair  obligation? 
After  the  contract  right  of  forfeiture  ia  com- 
plete, and  obligation  to  pay  the  policy  Is  at 
an  end,  the  right  Is  taken  away,  and  the  ob- 
ligation Is  extended  until  the  obligor  gives  a 
notice,  and  for  30  days  thereafter.  Should 
the  insured  die  before  notice  given,  or  within 
the  so-day  period,  tbe  policy  ia  as  secure 
agalni^  forfeiture  as  it  was  while  pronlnm 
was  still  payable  according  to  Its  terms. 
Should  the  Insured  live  and  pay  the  unpaid 
prendum  within  the  statutory  time,  the  obli- 
gation of  the  pidicy  Is  nnconditlonally  re- 
stored. In  this  ease  a  fwced  reinstatement  ^ 
of  lapsed  membersblp  would  result,  and  a 
rdnstatement  stripped  of  all  tiie  safeguards 
reserved  tot  the  Insurer's  benefit  in  the  by- 
laws forming  a  part  of  the  contract  It  the 
answer  be  tru^  the  Insured  could  not  taave 
secured  relnstatemoit  If  the  statute  be  val- 
id and  govern  the  rights  of  the  partira,  it 
accomplisbes  for  the  Insured  what  be  could 
not  accomplish  except  by  fraud. 

The  conclusion  reached  In  the  Llghtner 
Case,  that  the  statute  makes  a  radical  change 
In  the  terms  of  the  contract  a  change  ma- 
terially effecting  the  rights  and  obligations 
of  the  parties.  Is  adhered  to. 

The  plaintiff  says  tbe  obligation  of  the  con- 
tract was  not  affected  becanse  the  defendant 
could  have  given  tbe  statutory  notice  after 
the  premium  became  due  on  July  1st,  so 
that  the  statutory  period  of  80  days  within 
whldi  payment  could  be  made  would  here 
colndded  with  the  contract  period  of  one 
month.  This  is  a  fortuity  which  could  not 
occur  wlUi  respect  to  April  assesaowts.  Be- 
yond this,  however,  the  notice  required  Is 
not  notice  of  a  contingent  intention  to  ft>r- 
felt  which  may  possibly  be  entertained  In  the 
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future.  It  Is  notice  of  an  actoal  Intention 
to  torMt  because  premium  bas  not  been 
paid.  Such  an  Intention  cannot  exist  untU 
cause  tor  forfeiture  arises.  Causes  for  *for- 
f^tore  cannot  arise  during  the  time  wltliln 
which  payment  may  rightfully  be  made. 
That  time  must  expire  and  the  premium  be 
unpaid.  In  the  present  instance  the  assess- 
ment was  "due^  on  July  Ist,  but  it  could  be 
paid  at  any  time  on  or  before  August  1st, 
without  delinquency.  The  wnd  "nonpay- 
ment" in  the  first  and  second  sections  of  the 
statute,  and  the  word  "unpaid"  In  the  second 
section,  imply  default  in  payment,  and  the 
statutory  notice  could  not  be  given  before 
August  2d. 

The  Jjidgment  of  the  district  court  la  re- 
versed, and  the  cause  is  remanded,  with 
direction  to  overrule  the  demurrer  to  the 
answer.  All  the  Justices  concurring. 


OABOILL  COMMISSION  CO.  v.  MOWBBT. 

(No.  20810.) 

(Supreme  Ooort  of  Kansas.   Dec  0,  1916i) 
■1.  Saus  «s9>82— OonTBAOiB  vt  CoBuaPoicn- 

KKCS. 

The  correapondence  between  the  pdrties  ex- 
amined, and  held,  that  the  telegrams  of  June  29, 
1916,  constituted  a  cootract  by  which  the  defend- 
ant is  iMiund. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  59;  Dec  Dig.  ^32.] 

2.  Ovsrom  and  Usaobs  «s»i6(l)— Bvidinob 

— AnMISSIBIXJTT. 

Ordinarily  custom  and  usage  are  admissible 
merdy  to  explain  or  elucidata  something  oncer- 
tain  or  ambiguous  contained  In  a  contract 

[Ed.  Note.— EV>r  other  cases,  see  Onstoms  and 
Usages,  Cent  Dig.  Jf  80,  81,  33:  Dec.  Dig.  «=» 
150):  Evidence.  Cent  Dig.  |  1946.] 

8.  Pleadins  «s>S48— Tbiai.  ^189{1)— Juoq- 
UEiTT  ON  pLEADiNoa— Right  to— Jubt  Ques- 
■noif— Dkhubrer  to  Evidence. 
PlaintifT  was  entitled  to  judgment  on  the 
pleadings,  and,  the  [letition  being  supported  by 
competent  evidence,  the  demurrer  to  soch  evi- 
dence was  erroneously  sustained. 

[Ed,  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  if  1048-1051;  Dee.  Dig.  «»343; 
Trial,  GentHDig.  H  882;  888.  88^^;  Dee. 
Diir*»189(l). 

4.  Saixb  «k»41B(7>— Bbeaoh— Aotion. 

Vpfm  failure  of  the  seller  to  folfill  a  con- 
tract covering  80,000  to  35,000  bushels  of  grain, 
the  buyer  may  purchase  in  the  open  market  at 
the  best  prices  possible  on  the  seller's  account  up 
to  the  minimam  amount,  the  delivery  i^  which 
amount  by  the  seller  would  have  been  a  compli- 
ance with  his  contract 

[Ed.  Note.— For  other  cases,  see  SaleiL  Cent. 
Dig.  1 1188;  Dec.  Dig.  «s»418(7).] 

6.  Sales  «(SB86—G<»rTRAOTB—'VALzniTr— Mis- 
take. 

When  one  of  the  parties  to  a  contract  Involv- 
ing a  sate  of  grain  by  mistake  uses  a  code  word 
indicating  a  greats  amount  than  he  intended, 
and  before  the  knowledge  of  such  mistake  comes 
to  the  other  party  the  latter  has  acted  ap<Ma  the 


contract,  such  contract  Is  bfaidlng  according  to 
the  terms  actually  used  by  the  parties  thereto. 

[Ed.  Note.— For  other  cases.  Sales,  Cent 
Dig.  H  «8.  64;  Dea  Dig.  «=3>86.] 

Appeal  from  District  Court,  Reno  County. 

Action  hy  tiie  Carglll  Commission  Oom^ 
pany,  a  coiporatUm,  against  XL  A.  Uowery. 
Frrau  an  order  denying  tta  motion  for  Judg- 
ment  on  the  pleadings,  and  an  order  sus- 
taining a  demurrer  to  its  evidoice,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections to  render  Judgment  tat  plalntlfl. 

Campbell  &  Campbell,  of  Wichita,  for  ap- 
pellant a  M.  WUllams  and  D.  a  Martln- 
deU,  both  at  Hutchlnaon,  f«r  awelle& 

WEST,  J.  [11  The  plalntlfl  appeals  from 
an  order  denying  Its  motlm  for  judgment  on 
the  pleadings,  and  from  an  order  sustaining 
a  demurrer  to  its  evidence.  It  Is  conceded 
that  telegrams  in  code  passed  between  the 
parties  in  the  following  oi^er: 

"June  29,  1916.  Can  you  <^er.  ffo.  8  hard 
wheat  think  can  pay  $1.30,  basts  Minneapolis, 
five  days  shipment   Cargill  Comm.  Co," 

"Offer  80,000  No.  8  hard  wheat  $1.82  Minne- 
apolis, five  days  shipment^  bringing  $1.30  Kan- 
sas City,  Hutchinscm  Grafai  Company." 

"Bought  No.  8  hard  wheat  early  at  $1.81  Uiink 
can  work  80,000  same  price.    Market  is  lower, 
answer  qaick.   Cargill  Comm.  Co." 
.  "Book  the  80^  to  36,000  bushels  No.  8  hard 
wheat  $1.81  Hfnneapolis,  wire  if  booked." 

"We  book  80.000  to  86.000  No.  8  hard  wheat 
$1.81  basis  Mlnne^HiUs,  five  days  shipment" 

On  the  same  day  defendant  wrote: 
"We  herewith  confirm  sale  to  you  by  exchange 
of  wires  of  8.000  to  3,500  bus.  No.  8  or  better 
wheat  (bard)  at  $1.81  bu.,  basis  del.  Minn., 
Minn.,  shipments  6  days,  wei^ts  dest  grades 
dest  No.  8  to  apply  at  le  scalek  Terms:  Sight 
draft  with  bill  of  lading  attached  unless  other* 
wise  stated.** 

Also  the  following: 

"We  enclose  eonflnnation  covering  sale  to  you 

today  of  8,000  to  3.600  bus.  No.  8  or  better 
wheat  of  Kansas  hard.  We  thank  you  very 
much  for  this  trade,  will  be  glad  to  bear  from 
you  again."  etc. 

On  the  same  day  the  plaintiff  wrote: 
"Through  exchange  of  wires  today,  we  take 
pleasure  m  confirming  purchase  from  you  of  80 
to  35  M  bus.  No.  3  hard  wheat  at  $1.31,  basis 
delivered  Minneapolis,  shipment  S  days,  Minne* 
apolis  Sute  weights  and  grades  to  govern  in  set- 
tlement and  usual  switcliing  diarge.  Very  ^d 
to  have  this  trade  with  you,  and  trust,  we  will 
have  future  trades  with  you,  and  that  your  grain 
will  come  forward  without  any  delay.  Our 
wheat  market  closed  a  trifie  higher  at  $1.21%. 
$1.02%  for  our  September.  On  this  basis  good 
No.  8  hard  would  be  worth  $1.30  to  30%." 

Inclosed  In  this  letter  was  a  itoreotyped 

form  of  confirmation  as  follows: 

"Contract  Minneapolis,  Minn.  2/29/1016. 
Hutchinson  Grain  Company,  Hutchinson,  Kan- 
sas.   We  confirm  purchase  from  you  June  29, 

1915,  by  wire  of  cars,  thirty  to  thirty-five 

thousand  bushels  of  8  hd.  or  better,  Minneapolis 
inapectioo  and  Minneapolis  weights  to  be  final  at 
$1.31  per  bushel  delivered  free  on  board  cars 
at  Mpls.  and  switched,  to  be  shipped  at  con- 
venience of  the  seller,  between  June  29,  1910, 
and  July  5, 1016,  inclusive,  from  ■        by  ■ 
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ft,  B.  via  and  to  be  billed  as  fonows:  Mill 

in  tnuuit  for  Chicago  either  O.  G.  W.  or  R.  I. 
-(inunaterUl  provisiona).  Wire  tu  immediately  If 
anj  error  or  omission  in  thia  contract.  Failure 
to  do  so  conatitutes  yoar  acceptance  of  all  the 

tarma  hereof.   Accepted:   Seller.  Oargill 

OomiBlwIon  Oo.,  Per  A.  F.  Owen,  Buyer." 

On  July  Ist  the  fbUowlng  tel^:rani  was 
sent: 

"Your  letter  and  conBrmation  of  trades  29th 
received  and  wrong.  We  bought  as  per  wires  ab- 
atain  to  abatatned.  [Signed]  Cargill."  (Code 
words  for  thirty  thousand  to  thirty-flTS  thou- 
sand.) 

To  which  the  followlQg  went  in  reply: 
"Message  received  our  confirmation  of  29tb 
covers  au  wheat' sold  yon  on  this  date.  Error 
in  onr  code  word.  Th&ty  hundred  to  thirty-fiTe 
bnadred  all  wheat  we  had  to  offer.  Error  ap- 
parent as  would  be  impossible  to  buy  thirty  thou- 
sand old  wheat  here  for  five  days  abipment. 
tSigned]  Hutchinson  Grain  Co." 

The  following  was  also  sent: 

"Not  our  error.  We  sold  abstain  to  abstained 
as  message  read.  Look  to  yon  for  the  wheat  or 
give  us  orders,  we  will  bay  what  we  can  for  your 
aeeonnt" 

On  July  let  the  defendant  wired  the  plain- 
tiff: 

"Dont  httf  any  wheat  tot  our  aoconnt  Our 
otmfirmation  eovfirs  all  wheat  sold  yon." 

And  the  i^lalntlfl  wrote  defendant: 

**We  certainly  were  snrprised  this  a.  m.  when 

we  received  yonr  message  which  read :  'Your  let- 
ter and  confirmation  of  trades  twenty-ninth  re- 
ceived and  wrong.  We  bought  as  per  wires 
abstain  to  abstained.'  We  immediately  wtred 
you  by  day  letter,  'Message  received.  Onr  con- 
firmation of  twenty-ninth  covers  all  wheat  sold 
you  on  this  date.  Error  in  code  word,  thirty 
nnndred  to  thirty-five  hundred  all  wheat  we  had 
to  offer.  Error  apparent,  as  would  be  impossible 
to  buy  thirty  thousand  (dd  wheat  here  for  five 
days  shipment.'  Later  in  the  day*  we  received 
your  confirmation  confirming  80,000  to  86,000 
bus.  of  wheat,  and  we  are  returning  same  to  you, 
as  we  did  not  sell  this  amonnt  of  wheat  This 
was  a  clerical  error,  and  we  are  nnable  to  far- 
nish  anything  like  this  much  wheat  as  stated  in 
oar  day  letter.  We  are  very  sorry  that  thia  has 
happened,  and  trust  that  we  ma^  be  able  to  get 
this  matter  straightened  ont  satisfactorily." 

On  July  2d  the  following  letter  was  sent: 
"Cargill  Commission  Co.,  Minneapolis,  Minn. 
Gentlemen:  We  are  in  receipt  of  your  various 
messages,  one  last  evening  and  one  this  morning. 
We  wired  you  this  p.  m.:  'Don't  buy  any  wheat 
for  onr  account ;  our  confirmation  covers  all 
wheat  sold  you.'  Now  we  will  ship  you  from  3,- 
000  to  8,600  bushels  wheat  on  our  contract  of 
the  i^th  which  is  all  we  sold  you,  as  per  our  let- 
ter of  yesterday,  which  explains  our  stand  in 
this  matter.  We  inclose  one  invoice  covering  car 
of  wheat  No.  34S93  D.  L.  W.,  which  is  billed  to 
notify  you  Minneuwiis,  Minn.  Please  apply 
this  car  on  Cent.  822,  date  6-29— '15.  Yours 
truly.  [Signed]  Hutchinson  Grain  Co." 

After  setting  up  most  of  this  C(Mrreep(Kid- 
ence  the  petition  alleged  a  known  cnstom  and 
nsage  of  the  grain  trade  that  when  a  con- 
tract is  made  for  the  purchase  of  a  mlnimom 
to  a  maxlmom  amount  oi  grain  the  seller 
can  fill  his  craitract  by  shipping  either  at  bis 
opti<m,  but  that  npon  the  seller's  failure  or 
refusal  to  ship  the  ^in  covered  by  his  con- 
tract and  upcHi  notice  thereof  the  purchaser 
may  and  must  at  once  buy  in  the  open  mar- 


ket and  may  buy  snffldent  grain  to  cover 
either  the  minimum  or  maximum,  cdiarglng 
to  the  seller  the  difference  between  the  cm- 
tract  price  and  the  price  paid,  together  wlUi 
coats  and  diarges,  uid  alleging  that  such 
purchases  were  made  and  claiming  damages 
In  the  ram  of  13,020.96.  The  answer  sets 
up  a  custom  that  when  grain  is  bought  by 
telegraph  the  purchaser  Immediately  writes 
a  confirmation,  likewise  the  seller,  and  that. 
It  is  generally  understood  and  Is  the  casttun 
am<mg  grain  dealers  that  no  contract  is  c(»n- 
plete  without  such  letters  of  confirmation, 
they  constltutii«  a  part  of  the  omtract  and 
bel^  the  contract  between  the  parties ;  that 
the  defendant  made  a  Tnlstake  in  the  amonnt 
of  grain  he  intended  the  plaintiff  to  book  by 
use  of  the  wrong  code  word,  and  that  tlie 
plaintiff  knew  the  defendant  could  not  have 
procured  the  quantity  of  grain  covered  by 
the  telegram,  and  that  the  language  used  In 
the  telegram  was  a  mistake  as  to  the  amount 
Intended  to  be  sold.  This  custom  was  de- 
nied by  the  reply,  and  the  alleged  knowledge 
of  the  impossibility  to  procure  the  maximum 
amount  of  wheat  was  also  denied,  and  it  was 
averred  that  the  defendant  shipped  the 
wheat  on  the  contract  after  receipt  of  plaln- 
tiCTs  confirmation,  and  thereby  accepted  the 
terms  of  such  confirmation,  and  is  bound 
thereby.  A  known  cnetom  that  the  telegrams 
and  not  the  confirmations  governed  was  also 
allied  in  the  r^ly. 

Mr.  Owen  testified  that  he  was  familiar 
with  the  general  usages  and  customs  of  the 
grain  business  among  grain  men,  and  that  It 
Is  a  general  custom  when  the  seller  defaults 
in  the  contract  to  allow  the  purchaser  to  buy 
In  either  the  maximum  or  the  minimum  as 
he  may  see  fit;  that  if  the  seller  refuses  to 
fill  his  contract  the  purchaser  must  buy  in 
Immediately  the  same  day  or  as  soon  as  he 
can  to  cover  the  spedfled  time  of  sale.  Mr. 
Beyer  testified  that  he  was  familiar  with  the 
customs  of  the  grain  business — 
"and  there  is  a  usage  and  custom  to  the  effect 
that  at  the  very  moment  that  the  buyer  finds  out 
that  there  is  a  default,  that  there  is  a  difference 
between  ^em  on  the  contract  and  the  seller  will 
not  ship,  he  must  immediately  buy  in  for  his 
account  the  amount  that  is  short  at  the  market 

Srice :  must  buy  in  at  once  upcm  knowledge  of 
efSult" 

Mr.  Shepardson  testified  that  the  purpose 
of  sending  confirmations  is  simply  to  ctmfirm 
a  sale  previously  consunmated,  to  check  er- 
rors if  there  should  be  any. 

"Where  one  party  makes  an  offer  by  telegraph 
to  sell  grain  at  a  certain  price  and  another  party 
accepts  by  telegraph,  the  contract  is  completed 
before  the  receipt  of  written  confirmation;  the 
irires  make  the  contracts;  the  contract  is  made 
at  once  after  the  wire  is  received  accepting  the 
previoos  order  at  offering  made.  If  a  sale  is 
made  by  exchange  of  wires  and  a  confirmation 
is  later  sent  which  differs  from  the  confirmation, 
the  confirmation  has  nothing  to  do  with  the  mak- 
ing of  the  contract.  It  certainly  is  not  a  trade 
custom  that  a  sale  of  grain  is  not  finally  closed 
until  a  confirmation  is  sent  and  received.  If  a 
buyer  of  grain  by  wire  bad  to  wait  until  he  was 
notified  by  the  seller  that  he  had  reoaived  a  con- 
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flrmation  and  that  It  was  all  right,  all  of  which 
might  take  two  or  three  or  more  days,  he  could 
not  do  business  at  all.  In  our  busineBS  we  have 
to  luiow,  not  within  a  tew  days,  but  within  a 
few  minutes,  whether  we  have  made  a  purchase 
or  a  sale,  so  that  we  can  at  once  either  buy  or 
sell,  as  the  occasion  demandi,  before  the  market 
fluctuates." 

In  the  testimony  of  Mr.  Hlndiman  oa  file 
It  was  testifled  that: 

"In  almost  all  instances,  after  a  deal  is  made 
by  an  exchange  of  telegrams,  the  parties  then 
mail  to  each  other  written  confirmatloDS,  which 
are  what  the  words  lmf>ly,  simply  words  to  con- 
firm or  verify  the  previous  wires." 

It  Is  said  in  the  reply  brief  that  this  depo- 
sition ccmtains  a  further  statement  by  Ui. 
Illnchman  to  the  effect  that  the  c<mtract  Is 
completed  by  the  exdmnge  of  wires;  the 
confirmation  having  nothing  to  do  with  the 
contract  whldi  la  complete  the  minute  the 
wire  (jtter  is  aoc^Hed  by  wire. 

The  answer  contained  no  denial,  except 
that  of  any  Indebtedness  to  the  plalnUfl. 

IC  a  known  and  recognized  coatom  of  the 
grain  traiAness  anthorlsed  tte  purchase  up 
to  the  mazlmun  so  that  when  the  contract 
was  made  the  parties  thereto  must  be  pre- 
sumed to  have  so  Intended,  then  evidence  of 
such  contract  should  have  been  received. 

As  already  seen,  the  petition  as  well  aa 
reply  was  aupsxwted  by  evidence,  and  hence 
the  demurrer  was  erroneously  sustained.  - 

The  plaintiff,  however,  relies  largely  on 
the  asdgnment  ct  error  that  the  court  wred 
in  denying  Its  motion  tor  judgment  on  tlie 
pleadings. 

Assuming  tor  the  moment  that  the  tele- 
grams of  June  29th  evidenced  a  complete 
contract,  then  upon  advk^  that  the  defend* 
ant  refused  to  recognize  It  save  as  to  8,000 
or  3,500  bushels,  the  plalntitC  having  already 
sold  35,000  bushels  on  receipt  of  defendant's 
telegram  of  acceptance,  was  bound  so  to 
act  as  to  mitigate  the  damages;  and  If  the 
known  custom  of  the  trade  also  required  It, 
then  the  plaintiff  was  doubly  Justified  In  buy- 
ing in  the  open  market  »t  the  best  prices 
posdble  what  the  defendant  refused  to  ship 
In  compliance  with  the  contract. 

Begardlesa  of  custom  and  usage  parties 
may  and  frequently  do  contract  by  telegra]^, 
and  such  contracts  may  be  as  blndii^  as  If 
in  the  most  solemn  form  of  writing.  Some 
point  is  sought  to  be  made  because  the  de- 
fendant referred  to  the  contract  of  June  29tfa 
aa  If  this  amounted  to  a  recognition  that  the 
contract  was  completed  on  that  date,  and 
also  because  certain  minor  provisions  as  to 
the  time  and  manner  of  shipment  did  not 
appear  until  In  the  letters  of  confirmation 
aa  If  that  were  some  evidence  that  tlie  con- 
tract were  not  yet  comi^eted.  and  also  that 
in  the  stereotyped  form  of  letter  referred  to 
reference  was  made  to  correcting  any  error 
or  omission  in  ttie  contract,  and  It  Is  urged 
that  this  shows  an  intention  on  the  part  of 
the  plalntifl  to  deem  that  the  conflrmatlons 
and  not  the  telegrams  constitute  the  con- 
tiact.  ^Qw  entlxe  oorreQioadeneei  however, 


both  by  wire  and  by  letter,  reveals  plainly 
enough  that  when  the  def^dant  used  the 
word  "contract"  he  meant  a  contract  for 
3,000  to  8,500  bushels ;  that  when  the  minor 
provisions  aa  to  time  and  manner  of  ship- 
ment were  mentioned  In  the  letters  It  was 
with  no  thought  of  changing  or  "■•w^g  a 
new  contract.  The  stereotyped  form  of  coit* 
firmatlon  begins  with  the  statement: 

"We  confirm  porchase  from  you  June  29, 1915, 
by  wire  of  blank  cars,  thirty  to  thirty-five  tiiou- 
sand  bushels.   •   •   •  >• 

Then  after  the  provisions  as  to  shipment 
and  billing  comes  the  suggestion  to  wire  any 
error  or  omission.  This  letter  form  in  con- 
nection with  the  other  correspondenco  does 
not  In  our  opinion  indicate  any  intention  on 
the  part  of  the  plaintiff  to  depart  from  the 
position  that  the  contract  was  completed  on 
June  29th. 

The  telegrams  themselves  consist  of  a  bid 
for  30,000  to  35,000  bushels,  a  direction  to 
book  that  amount,  and  a  reply  that  it  had 
been  booked.  Had  the  correspondence  ended 
here  no  queatlwi  could  arise  as  to  Its  mean- 
ing or  obligation.  When  the  additional  fact 
appears  that  pnrsnant  thereto  the  plaintiff  at 
once  sold  35.000  bushels  of  wheat  in  reliance 
upon  this  contract,  the  final  and  tiding 
character  of  the  deal  is  accentuated.  When 
the  news  of  the  defendant's  position  and  in- 
tention reached  the  plaintiff  the  sale  of  the 
85,000  bushels  had  already  been  made.  Had 
the  contract  contained  in  the  messages  of 
Jnne  29th  been  in  the  form  of  a  written 
agreement  signed  by  the  parties,  and  the 
plaintiff  relying  thereon  had  acted  as  it  did, 
the  defendant  could  not  then  have  been 
heard  to  say  at  the  expense  of  the  plaintiff 
that  he  had  made  a  mistake  In  the  number  of 
bushels  he  wrote  into  the  contract,  and 
therefore  was  not  bound. 

[2-B]  Had  the  mistake  been  discovered  and 
made  known  to  the  plaintiff  before  acting  on 
the  contract  the  error  could  have  beea  cor- 
rected, but  It  was  not  the  plaintiff's  mis- 
take nor  was  It  the  plaintiff's  fault  that  the 
defendant  used  the  wrong  word  In  the  con- 
tract, and  did  not  make  this  known  until 
the  plaintiff  had  obligated  Itself  to  furnish 
the  amount  of  wheat  which  the  wriUen  con< 
tract  or  written  evidence  of  the  contract— 
the  telegrams— between  the  parties  called 
tor.  It  Is  no  answer  to  say  that  a  known 
custom  of  the  grain  trade  makes  the  letters 
of  confirmation  of  the  telegrams  and  not  the 
telegrams  themselves  the  contract,  for  this 
would  be  to  exalt  the  manner  of  transacting 
business  above  the  legal  obUgfttlons  thereot 
In  Strong  v.  Rlngle,  98  Kan.  SIS,  162  Pac. 
6S1,  the  oottflrmatlon  of  the  inachaae  by  tele- 
phone was  recMved  before  the  grain  was 
shlt^ped.  Onston  required  objection,  If  any, 
to  be  made  on  Its  receipt  There  was  a 
dlspate  as  to  what  was  said  over  the  tele- 
phone. It  was  held  that  the  letter  of  con- 
flrmatl<«  should  have  governed.  While  an 
expression  In  Boblnson  r.  U.  S.,  80  XT.  S. 
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(13  Wall.)  863,  20  L.  Ed.  668.  was  quoted  to 
the  effect  that  parties  contracting  on  a  spe- 
cial  matter  concemlng  which  known  usages 
prevail  by  Implication  Incorporate  them  Into 
the  agreement  it  nothing  Is  saM  to  the  cod- 
trary,  it  was  stated,  howerer,  that: 

'*Thft  eattom  of  srain  dealers  is  not  faiToked 
hen  to  make  a  contract  between  the  parties  or 
to  contradict  any  contract  they  did  make.  There 
was  a  contract,  and  the  qaestioD  Is,  What  were 
ita  terms?"  06  Kan.  016,  152  Pac  682. 

"The  general  fanetlon  of  osage  and  custom  Is 
definition,  explanation,  elncidatioB.  Whenever 
the  matter  is  clear  there  is  no  fnnction  to  be 
p^ormed."  96  Kan.  076,  11^  Paa  632. 

The  contract  evidenced  by  these  telegrams 
is  free  from  uncertainty  or  amblgiMty,  and 
hence  nnder  the  rule  of  Strong  Rlngle  and 
McSherry  T.  Bl&nehfleld,  68  Kan.  810,  75 
Pac.  121,  there  was  no  room  for  usi^  or 
enstom  to  operate. 

We  find  nothing  In  the  telegrams  and  let- 
tecs  taken  together  to  destroy  the  contractual 
force  and  effect  of  the  telegrams  acted  on  as 
they  were  by  the  plaintiff.  What  we  do 
find  Is  a  claim  of  mistake  by  one  of  ttie  con- 
tracting parties  In  the  choice  of  a  word  used 
by  him,  knowledge  of  which  claim  reached 
the  other  party  by  a  letter  written  June  29tb, 
and  by  a  telegram  sent  July  1st. 

The  very  tect  that  knowing  the  usages  and 
exigencies  of  the  grain  business  the  parties 
made  and  accepted  the  offer  by  wire  in- 
dicates an  intention  to  act  quickly  and  not 
a  purpose  to  await  the  slow  course  of  the 
mails  to  determine  what.  If  anything,  their 
telegraphic  communicationB  had  meant 

"As  a  written  contract  is  the  highest  evidence 
of  the  terms  of  an  agreement  between  the  parties 
to  it,  it  is  the  duty  of  every  contracting  party 
to  learn  and  know  Its  contents  before  he  sigaa 
and  delivers  it.  He  owes  tills  duty  to  the  other 
party  to  the  contract,  becaase  thie  latter  may, 
and  iirobably  will,  pay  his  money  and  shape  his 
action  in  reliance  upon  the  agreement.  •  •  • 
Hence  the  courts  do  not  permit  one  to  avoid  a  con- 
tract into  which  be  has  entered  on  the  ground 
that  he  did  not  attend  to  its  terms,  that  he  did 
not  read  the  document  which  he  signed,  that  h< 
supposed  it  was  different  in  its  terms,  or  that  it 
was  a  mere  form."    9  Cyc.  388. 

"A  mistake  of  one  of  the  parties  only  In  the 
expression  of  his  agreement  or  as  to  the  subject- 
matter,  not  known  to  the  other,  does  not  affect 
Its  binding  force,  and  is  no  groand  for  Its  rescis- 
sion even  in  equity,  unless  it  is  such  a  mistake 
as  to  show  that  Uiere  is  a  complete  dlECerence 
in  substan(»  between  what  is  supposed  to  be 
and  what  is  taken,  so  as  to  constitute  a  failure 
of  consideration."    Page  394. 

"Where  a  purchaser  or  seller  of  any  property, 
real  or  personal,  buys  or  sells  upon  a  mistaken 
idea  of  its  nature,  quality,  or  value,  this  mistake 
of  one.  unless  induced  by  the  other,  does  not 
affect  the  binding  force  of  the  agreement."  Page 
895. 

It  was  held  In  Griffin  r.  O'Nell,  48  Kan. 
117,  20  Pac.  143,  that  an  owner  of  cattle 
who  contracts  to  sell  them  for  a  given  price 
and  gives  a  bill  of  sale  and  receives  the 
consideration  cannot  be  heard .  to  say  that 
he  made  a  mistake  In  calculating  the  price 
of  the  cattle. 

"If  he  made  a  mistake  In  his  figures,  and  Mr. 
Griffin  had  no  knowledge  of  the  mistake^  but  re> 


lied  upon  the  price  stated,  BIr.  O'NeS  Is  rsspon- 
sible  and  must  suffer."  48  Kan.  110,  29  Pac. 
144. 

"If  an  offer  made  by  one  telegram  Is  accepted 
by  another,  it  cannot  afterward  be  withdrawn 
by  a  third  telegram  which  was  forwarded  be- 
fore the  second  was  actually  received,  but  whidi 
did  not  reach  Its  addressee  until  after  the  second 
telegram  bad  come  to  the  hands  of  the  person 
making  and  afterward  seeking  to  withdraw  the 
offer.-    6  R.  C.  L.  616. 

"It  has  been  declared  that  If,  in  the  expression 
of  the  intention  of  one  of  the  parties  to  an  al- 
leged contract,  there  is  error,  and  that  error  is 
unlmown  to  and  unsuspected  by  the  other  party, 
that  wliidh  so  expressed  by  the  one  party  and 
agreed  to  by  the  other  is  a  valid  and  binding  con- 
tract, which  the  party  not  in  error  may  enforce. 
In  other  words,  a  party  to  a  contract  cannot 
avoid  it  on  the  noimd  that  he  made  a  mistake 
where  there  has  oeen  no  misrepresoitation,  and 
there  is  no  ambiguity  In  the  terms  of  the  con- 
tract, and  the  other  contractor  bas  no  notice  of 
such  misUke,  and  acts  hi  perfect  good  faith."  0 

"A  mistake  of  one  party  only,  not  known  to 
the  other,  is  raierally  no  ground  for  avoiding 
the  contract  The  test  is  to -determine  whether 
or  not  the  miatake  is  as  to  the  substance  of  the 
whole  consideration,  and  going  to  tiie  very  root 
of  the  matter,  and  not  only  to  some  point,  al- 
though material,  which  does  not  affect  the  sub- 
stance of  the  whole  consideration.  If  the  mis- 
take is  as  to  the  former,  then  there  is  in  reality 
a  failure  of  consideratiiui,  which  is  a  defense  to 
the  contract  If  it  is  the  latter,  the  contract  is 
valid.  Unless  there  is  a  mutual  mistake,  or  the 
presence  of  undue  influence  or  fraud,  there  is 
usually  little  or  no  ground  for  avoiding  the  con- 
tract for  mistake."  1  M.  A.  L.  401. 

It  Is  argued  that  the  acceptance  of  Cbe 
3.000  to  3.500  bnshels  after  being  advised 
of  defendant's  lntentl(m  was  an  acqnfesoeDoe 
llierein.  On  the  contrary  this  aeceiptance 
was  merely  that  of  a  part  performance  and 
obviated  the  necessity  of  buying  in  that 
amotmt  of  grain  to  meet  the  omtract  of  sale 
which  the  plaintiff  had  made  on  receipt  of 
the  defendant's  telegram  accepting  its  oC- 
fer. 

A  oontract  to  sell  or  deliver  30,000  to  36,- 
000  bushels  could  certainly  be  fulfilled  by  Hiia 
Hdle  or  delivery  of  any  number  of  bushels 
from  80,000  to  86/KX),  so  that  if  the  defend- 
ant had  furnished  the  minimum  number  of 
buA^  the  plaintiff  could  not  have  cchu- 
plained.  We  see  nothing  ambiguous  or  nn- 
certain  about  aach  a  contract  so  as  to  ad- 
mit Uie  alle^  costom  autborhdng  the  pur- 
diaser  to  buy  in  on  the  seller's  account  the 
maximum  number  of  bushels,  for  such  a  con- 
tract clearly  means  80,000  or  snch  greater 
number  of  bushels,  up  to  35,000,  as  the  sell- 
er chooses  to  furnish.  IS  the  purchaser  de> 
sires  to  bind  the  seller  to  a  greater  number 
than  the  minimum  he  may  so  frame  the 
contract;  and  not  having  done  so  he  must 
remain  content  with  the  requirements  It 
contains. 

Under  the  pleadings  the  plaintiff  is  en- 
titled to  recover  up  to  the  minimum  amount 
purchased,  and  It  was  error  to  refuse  Judg- 
ment thereon. 

The  order  sustaining  the  demurrer  to  the 
evidence  of  plaintiff  is  lerersed,  and  the 
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cause  1b  raaunded,  wlQi  tUiectlcau  to  ren* 
der  Judgment  for  the  plaintiff  In  accordanoe 
herewith.  All  the  Jostlces  oonconlng. 


PABKS  et  HI.  V.  MONROE  et  ui. 
(No.  20600.) 
(Sapreme  Court  of  Kansas.   Dec.  9,  1916.) 

(8vtUibu9      the  Cowrt.) 

1.  Spzomo  Pebfobuanoc  ^=9105(1)— Aotiotts 
— RioHT  TO  Maintain. 

Where  <Hie  of  th«  parties  to  a  contract  for 
the  exchange  of  real  property  repudiates  the 
contract  before  the  time  fixed  for  its  p^form- 
ance,  and  notifies  the  other  party  of  such  repa- 
diation,  the  latter  party  may  Immediately  com- 
mence  an  action  for  H>ecific  performance,  or,  in 
the  erent  that  apedfic  perfoimasoe  cannot  be 
hadt  for  the  recovery  of  the  damages  snstaiued. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig,  I  32S;  Dec.  EHg.  «=> 
105a).] 

2.  PLBADina  «=»228  —  Aueitdid  Pethioiv  — 
B^TECT  or. 

A  judgment  by  which  a  demturer  to  a  peti- 
tion Is  sustained,  and  from  which  do  appeal 
is  taken,  do«e  not  control  tlie  judgment  on  the 
hearing  of  a  demurrer  lodged  against  an  amend- 
ed petition  afterward  filed  by  leave  of  court. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  |  569;  Dec.  Dig.  «=»226.} 

Appeai  from  District  Oourt,   Mitch '>U 

County. 

Action  by  Geo.  B.  Parks  and  wife  against 
H.  W.  Monroe  and  wife.  From  judgment 
sustaining  demurrer  to  the  amended  peti- 
tion, piaintifls  appeaL  Bewsed  and  re- 
manded, with  dlrectlona 

ItUtz  &  Jordan,  of  Belolt,  and  J.  W.  Tucker, 
of  Oawker  City,  for  appellants.  Smith  & 
Else,  of  Oawker  City,  for  ai^Ilees. 

MARSHAm  J.  me  plalntlflb  appeal 
from  a  judgment  sostainlng  a  demnrrer  to 
their  amended  petltttm. 

The  amended  petition  sets  out  a  valid 
written  contract  between  plalntifl  George 
B.  Parks  and  defendant  H.  W.  Monroe,  for 
the  exchange  of  lands.  The  contract  dated 
April  8,  1915,  provided  that  defendant  H. 
W.  Monroe  should  deed  to  plaintiff  Gea  B. 
Parks  certain  lands  In  Mitchell  county, 
Kan.;  that  Parka  should  deed  to  Montoe 
certain  lands  In  Howell  county,  Mo. ;  that 
Parks  should  assume  a  $7,600  mortgage  on 
the  Kansas  land  and  pay  to  Monroe  the  sum 
of  92,400;  that  the  deeds  should  be  deliver- 
ed and  the  ¥2,400  be  paid  <ya  November  20, 
1915;  that  Monroe  should  occupy  the  Kan- 
sas land  until  that  time,  and  should  pay,  as 
rent  to  Parks,  certain  named  shares  of  the 
crops  to  be  grown  thereon ;  that  each  party 
should  furnish  an  abstract  "down  to  date," 
and  should  "make  a  perfect  title  to  the  land 
he  conveys" ;  tb&t  Monroe  should  have  until 
April  15,  1915,  to  Inspect  tbe  MissDuii  land, 
and,  if  It  should  be  found  as  described  In 
the  cmtract,  all  papers  necessary  to  comply 
therewith  should  at  once  be  executed. 


The  amended  petition  alleges  that  Monroe 
ini^ected  the  Mlssoarl  land  and  found  It  as 
described,  and  alleges  that  tbe  HlBsoutl  land 
la,  In  fact,  as  described  In  the  contract  Tha 
amended  petition  further  alleges: 

"And  said  defendants  have  orally  Informed 
and  notified  plaintiffs  that  they  wUl  not  exe- 
cute said  deed  or  furnish  said  abstract  and 
they  do  not  intend  to  and  will  not  pay  plaintiSs 
any  rents  whatsoever  for  said  preroues,  and 
have  stated  that  so  far  as  they,  the  said  de- 
fendants, are  concemed  said  contract  Is  at  an 
end.  •  •  •  The  plalnlUb  have  duly  per- 
formed all  of  Ihe  conditions  of  said  contract  on 
their  part  to  be  performed  up  to  this  time  and 
are  now  standing  willing,  ready  and  able  to 
complete  the  poformance  of  said  ccmtract  on 
their  part  and  now  offer  to  bring  said  deed 
and  abstract  to  said  Misaonri  lend  and  said 
$2,400  into  court  to  be  delivered  to  the  de- 
fendants upon  their  executing  and  delivering  to 
the  plaintiffs  a  sufiBcient  deed  and  abstract  for 
said  Mitchell  county  lands  and  upon  their 
paying  said  rents  to  said  plaintiffs  as  provided 
m  said  contract.  •  *  *  That  if  an  exchange 
of  said  properties  as  contemplated  by  said  writ- 
ten agreement  is  not  effected  the  said  plaintiffs 
will  be  damaged  in  the  sum  of  $2,000." 

The  amended  petition  also  allies  that  the 
plaintiffs,  Geo.  R  Parks  and  Sena  M.  Parks, 
are  husband  and  wife,  and  that  the  ddlend- 
ants,  H.  W.  Monroe  and  BfUe  Mcnuroe^  are 
husband  and  wife. 

The  E^aintlffs  aak  for  spedflc  performance 
of  the  contract,  or.  If  that  cannot  be  given, 
for  damages  In  tbe  sum  of  $2,000.  The  orig- 
inal petition  was  filed  July  1,  1915. 

[1]  1.  Does  the  amended  petition  state  a 
cause  of  action?  The  defendants  urge  that 
the  action  was  prematurely  brought  for  tbe 
reason  that  It  was  commenced  before  the 
time  fixed  for  the  delivery  of  the  deeds  and 
the  [Miyment  of  the  $2,400.  In  36  Cyc.  T71. 
the  rule  governing  this  proposition  la  stated 
as  follows: 

"An  action  by  the  vendor  before  the  time 
fixed  for  payment  is  premature;  and  where 
conveyance  ia  not  to  be  made  until  payment, 
the  vendee  usually  cannot  maintain  hia  bill  un- 
til payment  Is  due;  but  where  the  vendor  has 
repudiated  the  contract  the  purchaser  Is  en- 
tided  to  sue  at  once,  although  the  time  fixed 
for  complete  performance  has  not  airived." 

In  Miller  v.  Jones,  68  W.  Ta.  526,  71  S.  E. 
248,  86  L.  'B.  A.  (N.  8.)  406,  the  court  said: 

"A  party  to  a  contract,  enforceable  In  eqnity, 
may  sue  to  establish  his  rights  thereunder  as 
soon  as  the  other  contracting  party  has  re- 
pudiated it  notwithstanding  the  time  for  full 
performance  may  not  have  arrived." 

This  principle  is  supported  by  Bear  v. 
Fletcher,  262  III.  206.  96  N.  B.  997,  Belanew- 
sky  V.  Gallaher,  66  Misc.  Rep.  150, 105  N.  T. 
SnpD-  77,  and  3  Elliott  on  Contracts,  f  2841. 

When  a  contract  is  repudiated  by  one  of 
tbe  parties  thereto,  the  other  party  has  a 
right  to  take  snch  steps  as  be  may  dean  nec- 
essary to  protect  hims^  against  loss  or 
damage  because  ot  such  repudiation.  The 
law  Imposes  on  him  the  duty  of  acting 
promptly,  and  If  be  does  not  so  act,  he  can 
neither  have  Q>eciflc  performance  not  col- 
lect damages,  but  will  be  held  to  have  ao- 
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aatoKed  In  th«  npndSattoi  oC  the  oontroct 
Fowler  T.  UarduOl,  29  Kan.  665;  86  Oya 
T28.  Wlicu  defendant  Monroe  repadlated  his 
ooDtract  with  plaintiff  Parks,  the  latter  had 
a  rl^t  immediately  to  oMnmenoe  an  actldn 
to  compel  tpedflc  performance  of  the  con- 
tract, or.  In  the  event  that  apedflc  p^orm- 
ance  could  not  be  had,  to  recover  the  dam- 
ages BDfltalned  hj  teaaon  sndi  repndia- 
tlon. 

The  action  was  not  premature^  brought, 
and  the  amoided  petition,  therefore,  states 
a  cause  of  acttm.  Ttn  demnirer  to  the 
amended  petition  should  have  been  over- 
mled. 

[IQ  S.  A  demnrrer  was  snstataied  to  the 
original  petition.  The  idalnliffs  were  then 
granted  leave  to  file  an  amended  petition- 
A  donnrm  was  lodged  against  the  amend- 
ed petition.  That  draiuner  la  the  <nte  that 
Is  now  before  this  court  The  defendants 
contend  that  because  the  jndgmmt  cm  the  de- 
murrer to  the  orlghial  petitiiHi  was  not  ap- 
pealed from,  that  judgment  ia  Undlng  and 
condnstre  and  pzeventa  a  review  of  the 
Judgment  snatalnlng  the  dnonrrer  to  the 
amended  petition.  This  contention  Is  with- 
out merit  VbB  Jndgment  on  the  demurrer 
to  the  original  petltlcm  is  not  before  this 
court,  and  Is  not  subject  to  review.  The 
judgment  aiqiealed  from  la  the  one  sostaln- 
ing  the  demurrer  to  the  amended  petltloo. 
The  Jndgmmt  on  the  original  petition  did 
not  bind  the  trial  court  on  the  hearing  of  the 
demurrer  to  the  amaided  petttloa,  and  doea 
not  bind  this  court 

The  Jndgment  is  reversed.  The  cause  is 
rona&ded,  with  directions  to  the  trial  court 
to  overrule  the  demurrer  to  the  amended 
petition.   All  the  Justices  concurring. 


KBIL  V.  SVANS.  (No.  20420) 
(Supreme  Court  of  Kansas.  Dec  9,  1916.) 

(BvUaUu  ^v  the  Oomrt.) 

1.  PxjUDiMa  «=E>286(S>— TaiAi.  «=9252(8)— Ao- 

TXOHB— AUXKPUXnTS. 

13ie  refusal  of  the  coart  to  instruct  the  jury 
upon  a  SToond  of  contributory  acellgence  not 
pleaded  m  the  answer  of  tbe  defendant  and 
wbidi  was  tmbr  iaddentally  brought  out  oa  th» 
cross-examination  of  th«  plaintiff  and  not  specit- 
IdCly  brought  to  tbe  attention  of  the  court  until 
the  mstruction  was  reQuested,  and  also  the  re- 
(nsal  of  tiw  defendant's  application  to  amend  the 
answer  so  as  to  set  ftorth  the  new  isane,  cannot 
be  t>egarded  as  an  abuse  of  discretion  on  the 
part  of  the  trial  court 

[Ed.  Note— For  other  cases,  see  Pleading, 
Oiit  Dig.  M  601.  605;  DMT^g.  •»M6ffi) : 
-  Trial.  Oeot^Mg.1  6U8;  Dee.  Dig.  «s>262(8).i 

2.  MumoiPAi,    OoiPoaATXONB  «=3»706(6)— 
STBBirTs— Aonoif  •  roa  Innrans— Evxdknoe. 

The  evidence  herein  is  deemed  to  be  suffi- 
doit  to  support  the  findings  of  the  Jury  that 
the  injur}  sustained  by  the  plaintiff  when  the 
Uoele  he  was  riding  ct^ded  with  the  defend- 
ants aut<Hn<^e  at  the  intersection  of  two 
streets  was  due  to  the  negligence  of  the  defend- 


ant and  not  to  llie  eontrlbntoij  na^gence  of 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
Corporations,  Ooit  Dig.  g  1618;  Dee.  Dig.  ^ 

706(5).I 

Appeal  from  District  Court,  Sedgwick 

County. 

Action  by  William  KeU.  by  W.  Bl  Eell. 
his  next  fli^idl,  against  Oi  M .  B}vanB.  From 
a  judgment  fk>r  plaintiff  defendant  ara>s&ls. 
Affirmed. 

Ghesterl.IiOng,  A.M.  Cowan,  and  James  O. 
Uartln,  all  of  Wichita,  for  appellant.  H.  a 
Castor,  P.  D.  Gardiner,  and  T.  B.  Elcock, 
aU  of  Vncihita,  for  appellea 

JOHNSTON,  0.  J.  Thla  action  was 
brought  by  WUUam  Kell,  a  minor,  against 
a  M.  Bvana  to  recover  damages  fiff  personal 
injuries.  v  . 

The  plaintiff,  while  riding  his  bl<7cle.  was 
Injured  in  a  collision  with  defendant's  au- 
tomobile at  the  intersection  of  Murdoch  ave- 
nue and  North  Main  street  in  the  dty  of 
Wichita.  Just  before  the  accident  plaintiff 
and  defendant  were  each  approaching  tbe 
IntOTsectlon;  the  plaintiff  from  the  north 
on  Main  street  and  the  defendant  from  tbe 
east  on  Murdock  avenue.  Along  the  center 
of  North  Main  street  are  two  street  car 
tracks  about  fire  feet  apart  As  the  plain- 
tiff was  about  to  cross  Murdock  avenue,  his 
view  eastward  was  obstructed  by  a  street 
car  on  his  left  which  had  stopped  at  the 
north  side  of  Murdock  avenue,  and  on  ac- 
count of  passeng^  boarding  the  car  he 
passed  close  to  the  west  curb  of  North  Main 
street  He  was  traveling  at  the  rate  of  6 
miles  per  hour  and  had  reached  a  place  about 
10  feet  from  the  north  line  of  Murdock  ave- 
nue and  15  or  20  feet  west  .of  the  tracks 
when  he  first  saw  the  defendant's  automo- 
bile, which  had  then  reached  a  point  just 
east  of  the  car  tracks  and  a  little  north  of 
the  center  of  Murdoch  avenueu  As  the  de- 
fendant approached  Main  street  he  slacken- 
ed his  speed  somewhat  and,  observing  that 
the  street  car  was  standing  still,  he  passed 
in  front  of  it  In  a  slightly  curved  course, 
first  southwesterly,  then  northwesterly,  trav- 
eling at  the  rate  of  12  mites  per  hour.  Plain- 
tiff tried  to  stop  his  bicycle  when  he  saw  tbe 
approaching  autcmioblle,  but  the  brake  did 
not  work  well  and  altliough  he  undertook 
to  clear  the  defendant's  automobile,  whidb 
was  then  a  few  feet  away,  he  waa  unable  to 
turn  far  enough  to  avoid  striking  It  Tbe 
collision  occurred  just  after  the  defendant 
passed  over  the  west  track,  and  as  a  reault 
the  plaintiff  was  thrown  to  the  pavement 
receiving  an  Injury  to  his  skull.  Each  party, 
alleged  violations  by  tbe  other  of  certain 
tralBc  resulatlona  of  the  city  of  Wichita. 
The  particular  acts  of  negligence  diarged 
against  the  defendant  were  that  he  drove  in 
a  negligent,  reckless  manner,  at  an  unlawful 
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Tate  of  qpeed  vtCbottt  sonndliv  a  horn  or 
glrliig  warning  of  any  Idnd.  13ie  answer 
of  the  defendant  denied  n^llgence  and  tiharg* 
ed  that  plaintiff  was  lacking  In  care  In 
riding  his  bicycle  too  near  to  the  street  car 
and  tbat  If  he  had  been  following  the  traf- 
fic rules  he  would  have  been  In  a  posltlcHi 
to  bare  seen  the  antomobtle  in  time  to  have 
avoided  the  collision,  and,  farther,  that  he 
had  failed  to  keep  a  lookont  for  Tehlcles  as 
ordinary  prudence  required.  The  Jury  re- 
turned a  general  verdict  awarding  plaintiff 
damages  In  the  stun  of  fSOO  and  also  special 
findings  to  the  vOect  tbat  the  defencUmt  was 
negligent  In  running  at  an  excesalTe  rate  ct 
speed,  namely,  12  miles  per  hour,  and  In  not 
giving  snffldent  warning  of  his  approach. 
On  the  question  of  care  exercised  by  the 
plaintiff,  the  jury  found  that  he  saw  the 
automobile  when  it  was.  from  26  to  80  feet 
distant,  tbat  be  was  riding  at  the  rate  of  6 
miles  per  hour,  and  that  after  obserring  the 
automobile  he  slackened  his  speed,  tried  to 
stop  his  bicycle,  and  tnmed  to  the  left  in 
an  attempt  to  avoid  a  coillslon. 

[1]  Complaint  Is  made  of  the  refusal  of  the 
court  to  give  an  Instruction  as  to  the  negli- 
gence of  plaintiff  in  riding  a  bicycle  when 
the  coaster  brake  on  it  was  out  of  repair. 
It  is  not  contended  that  the  plaintiff  was  re- 
quired to  have  his  bicycle  equipped  with  the 
latest  and  best  appliances,  but  It  Is  insisted 
that  the  coaster  brake  being  defective  pre- 
vented the  plaintiff  from  back-pedaling  and 
left  him  no  way  of  stopping  the  bicycle  un- 
less the  rider  put  his  feet  on  the  ground, 
and  the  plaintiff,  being  a  small  boy,  could  not 
reach  the  ground.  An  Instruction  on  this 
subject  was  requested  after  the  evidence  had 
been  closed,  and  It  was  refused  by  the  court 
because  the  defendant  had  not  pleaded  the 
use  of  the  defective  brake  as  a  ground  of 
contributory  negligence.  He  had  alleged 
specific  acts  of  negligence  by  the  plaintiff, 
but  no  mention  was  made  of  using  the  bicycle 
with  the  defective  brake.  It  appears  that 
in  the  cross-examination  of  plaintiff  he  was 
asked  If  he  had  a  coaster  brake  on  his  bicycle, 
and  he  replied  that  he  had  one.  but  that  It 
was  not  working  well  and  had  been  in  poor 
condition  for  two  months,  and  also  that  he 
had  been  aware  of  Its  condltlim.  The  In- 
struction asked  was  objectionable,  in  that  it 
stated  that  if  plaintiff  was  riding  his  Ucycle 
with  a  defective  coaster  brake,  and  the  bi- 
cycle was  not  under  control  by  reason  of  the 
defect,  the  plalntUf  was  guilty  of  contribu- 
tory negligence^  It  left  out  of  consideration 
the  age  of  the  boy,  his  knowledge  of  the 
condition  of  the  brake,  and  the  excitement 
or  fear  that  might  have  been  produced  by  the 
peril  in  which  be  was  suddenly  placed.  One 
who  acts  In  an  emergency  or  in  the  face  of 


imminent  danger  when  there  la  Uttle  chance 
tat  deHheratUm  is  not  held  to  the  ezerdse 
of  the  utmost  caution  nor  to  the  strict  ac- 
countabliity  required  under  more  favorable 
drenmstances.  It  is  enough  if  he  acts  In 
good  ftilth  as  a  person  of  ordinary  prudence 
would  do  under  lllce  drcunutanoes.  BfcOal- 
Uon  V.  Bailway  Oa,  74  Kan.  TOS,  88  Paa  SO. 
However,  as  the  Issue  was  not  raised  tf  the 
pleadings  the  defendant  was  not  mtitled  to 
have  the  Issne  submitted  to  the  jui7.  tTpon 
the  refusal  of  the  Instruction,  application 
was  made  by  the  defendant  to  amend  his 
answer  so  48  to  allege  the  tise  of  the  blcyde 
with  a  defective  coaster  brake  ^  a  ground 
of  contributory  negligence.  It  can  hardly  be 
said  that  the  parties  tried  the  ease  as  if  tbat 
issue  was  submitted  for  dctmnlnation.  The 
testimony,  as  we  have  seen,  only  came  out 
inddentolly  on  the  cross-examination  of  the 
plaintiff,  and  the  matter  was  not  In^ght  to 
the  attention  of  the  court  until  the  leqaest 
for  an  InslTuctltm  <m  the  atibject  had  been  re- 
fused. TtM  Introductlott  of  a  new  issne  at 
that  stage  of  the  proceedings  and  oinder  the 
drcumstonces  stated  was  a  matter  for  the 
discretion  of  the  court,  and  it  is  resaonably 
clear  that  the  refusal  cannot  be  regarded  as 
an  abose  of  discretion.  It  may  be  said  In 
this  cramecttm  that  the  court  did  give  a 
general  Instmetlon  to  the  ellect  that.  If 
plaintiff  was  guilty  of  negligence  contrlbn^ 
Ing  to  his  injury,  he  could  not  .  recover  even 
If  the  negligence  of  the  defendant  was  weii 
established. 

Complaint  Is  made  ci  Instmctions  18,  20, 
and  22,  whldi  referred  to  the  rule  that  one 
placed  in  a  dangerous  position  through  toe 
negligence  of  another  without  time  to  de- 
liberate as  to  tiie  safest  course  to  porsne  in 
order  to  avoid  danger  to  himself  is  not  held 
to  the  strict  acconnteblllty  required  of  one 
situated  in  mwe  favorable  circumstances, 
and  that  his  action  Is  not  defeated  if  he  does 
not  adopt  the  moat  prudent  course.  It  is 
said  that  the  Instruction  as  framed  rdleved 
the  plahatlfl  fnmi  the  duty  to  use  ordinary 
care  to  extricate  himself  from  the  impend- 
ing danger.  The  Instructions  taten  togeth- 
er, however,  make  it  clear  that  defendant 
and  the  Jury  must  have  understood  that  the 
plaintiff  was  held  to  the  exerdse  of  ordi- 
nary care  under  the  circumstances,  and  that 
If  he  failed  In  tbat  respect  no  recovery  could 
be  had.  The  language  of  the  Instmctions 
criticized  could  not,  we  think,  have  misled 
the  jury. 

[3]  No  substantial  error  Is  found  In  any 
part  of  the  Instructions^  and  we  find  no  dif- 
ficulty in  holding  that  the  evidence  was  suf-' 
Qcdent  to  support  the  findings  and  vodict 
of  the  Jury. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 
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crrr  op  dunlap  t.  waters.  (No. 

20404.) 

(Supreme  Court  of  Kansas.   Dec.  0*  ISIOJ 

fSfUabus  htf  the  Court.) 

1.  EVIDENCK  «=»1S8(1B>— BK8T  AND  SSCOHDA^ 
ET  IQvjinNOI.  I 

The  city  pnrduuKd  real  esUte  oocapied  bj 
a  Touug  Men's  Christian  Association  as  ten- 
ant of  the  former  owner.  The  secretary  of  the 
Y.  M.  C.  A.,  who  was  also  a  member  of  the 
dtr  eotmeil.  tntlflad  that  the  Y.  M.  C.  A. 
leased  the  property  from  the  city,  that  he  pre- 
sented the  matter  to  the  council  for  the  x. 
M.  C.  A^  and  that  the  council  made  a  record 
of  it  Tide  terms  of  the  tenancy  were  not  ma- 
terial or  in  dispute.  Held,  the  fact  of  attorn- 
ment and  of  tenancy  under  the  new  owner  could 
be  proved  in  this  way,  without  production  of  the 
record  of  the  city  comicirs  proceedings. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  492,  004;  Dec.  Dig.  «=>15S(15).] 

2.  Appeai.  and  Ebbob  «=5>1060(4)— IUctiew— 
Habiclbss  Bbbob. 

If  a  fact  material  to  a  judgment  be  estab- 
lisbed  by  secondary  evidence,  erroneously  ad- 
mitted over  objectum,  the  judgment  will  not 
be  reversed  on  appeal,  and  all  the  fruits  ot  the 
trial  sacrificed,  merely  because  the  best  evi- 
dence was  not  produced,  when  the  best  evidence 
consists  of  a  record  open  to  inspection  by  the 
d^eated  party,  and  no  showing  was  made  to 
the  district  court  at  the  hearing  ot  the  motion 
for  a  new  trial,  and  no  claim  is  made  In  this 
court,  that  the  record,  if  produced,  would  c<ni- 
tradict  the  secondary  evidence. 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4156;  Dec.  Dig.  «=>10B0 
<4).] 

8.  Taxation  «=»7W>— Tat  Deeds— DEnorm 
Deeds. 

The  remedy  ot  a  person  receiving  a  tax 
deed  which  omits  necessary  recitals  is  to  apply 
to  the  eonuty  clerk  for  a  corrected  deed.  Should 
such  application  not  be  made  before  judffment 
la  renoM^d  quieting  title  against  the  tax  deed. 
It  is  not  a  valid  objection  to  the  judgment  that 
the  remedy  Is  lost. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  11  153S-1586:  Dec.  Dig.  «3>769.] 

Appeal  from  District  Court,  Morris  County. 

Action  by  the  City  of  Dunlap  against  Min- 
nie E.  Watem,  From  a  judgment  for  plain- 
tllE,  defendant  appeals.  Afflnned. 

Dennis  Madden,  of  EJmporla,  for  appellant 
J.  M.  Miller  and  Harry  E.  Snyder,  botb  of 
Council' Orove,  for  app^ee. 

BtJRCH,  J.  The  action  In  the  district 
oonrt  was  one  In  statutory  form  to  quiet  the 
title  to  real  estate.  The  plaintiff  iwerailed, 
and  the  defendant  appeals. 

[1,  2]  /The  defendant  claimed  title  under  a 
ftix  deed  defective  on  its  face  and  was 
scrambling  for  possession.  The  plaintiff 
claimed  title  under  deeds  from  the  heirs  of 
Prank  Sargent,  the  owner  at  Uie  time  of  the 
tax  sale,  and  claimed  possession  through  Its 
tenant,  the  Young  Men's  Christian  Assocla- 
tlOD,  which  was  placed  in  possession  by  Sar- 
gent. The  question  was  whether  or  not  the 
Y.  M.  C.  A.  was  the  plalntltTs  tenant  The 
secretary  of  the  Y.  M.  C.  A.  was  a  member 
of  the  city  council.   He  testified  as  follows: 


"Now,  do  you  say  the  Y.  M.  C.  A.  leased  it 
from  the  eil7? 
"Yes.  sir. 
"When? 
"I  couldn't  say. 

"Do  you  know  tliat  of  your  own  knowledge? 
"I  do. 

"Did  yon  negotiate  the  leasing? 
"I  was  present  at  the  time,  and  presented 
the  matter  for  the  Y.  M.  C.  A. 
"Before  the  council? 
"T(>R,  sir ;  before  the  connriL 
"They  made  a  record  of  that? 
"Yes,  sir." 

The  mayor  of  the  city  also  testifled  that 
the  dty  made  arrangements  with  the  Y.  M. 
C.  A.  to  occupy  and  use  the  building  on  the 
property  In  controversy.  The  record  of  the 
proceedings  of  the  city  council  was  not  In- 
troduced In  evidence,  and  motions  were  made 
to  strike  out  the  testimony  referred  to  as  not 
the  best  evldeoice. 

The  best  evidence  rule  la  an  ancient  one 
and  Is  well  founded.  It  is  to  be  applied, 
however,  with  discrimination.  Ordinarily 
the  official  action  of  the  governing  body  of 
a  municipal  corporation  should  be  proved  by 
the  record,  and  the  terms  of  written  instru- 
ments should  be  proved  by  the  production  ot 
the  writings.  If.  however,  the  precise  terms 
of  a  record  or  of  a  wrlttMi  Instrument  are 
not  material  to  the  fact, under  Investigation, 
the  production  of  the  record  or  of  the  writing 
may  be  dispensed  with  in  many  cases.  Thus 
in  2  Wlgmore  on  Evidence,  f  1246,  tt  was 
said: 

"(&)  The  mere  fact  that  a  person  is  owner 
of  proper^,  whether  real  or  personal,  is  a 
distinct  thing  from  the  terms  of  the  document 
or  documents  by  which  he  has  become  owner, 
although  instances  may  be  supposed  in  which 
the  relation  of  owneruiip  involves  so  directly 
the  terms  of  a  specific  deed  that  the  rule  of 
production  applies.  (7)  The  fact  that  a  per- 
son occupies  the  relation  of  tenant,  as  to  a 
piece  ot  land  or  its  owner,  is  a  distinct  Cact; 
for  he  may  have  become  tenant  by  parol  or  by 
writing,  and  the  tenancy  is  the  result  of  the 
transaction,  and  is  not  the  transaction  itself. 
Nevertheless,  so  far  as  the  terms  of  a  written 
tenancy  are  drawn  into  question,  the  rule  of 
production  be^ns  to  be  applicable." 

Likewise  in  17  Cyc.  486,  It  was  said: 

"Where  the  relation  ot  landlord  and  tenant 
exists  by  virtue  of  a  written  lease  or  other 
instrument,  and  the  existence  and  terms  of  the 
tenancy  lie  at  the  foundation  of  the  cause  or 
are  directly  in  issue,  the  written  instrument 
constitutes  the  best  evidence,  and  parol  or 
other  secondary  evidence  is  excluded  under  the 
best  evidence  rules.    But  in  other  cases  it  is 

fienerally  held  that,  where  the  fact  to  be  mtab> 
ished  is  simply  the  existence  of  the  trnnncy 
as  distinct  from  its  terms,  the  best  evidence 
rule  does  not  spply,  and,  although  there  may 
be  a  lease  or  other  written  instrument  defining 
the  terms  of  the  tenancy,  the  fact  of  the  ten- 
ancy may  be  proved  by  parol  without  the 
necessity  of  prodnHng  the  writing." 

In  this  instance  the  fact  to  be  proved  was 
attornment.  The  Y.  M,  C.  A.  held  possession 
as  a  tenant  of  the  owner,  Sargent.  After  his 
death  his  heirs  conveyed  to  the  plaintiff, 
and  the  question  was  whether  or  not  the 
Y.  M,  C.  A.  then  acknowledged  the  plaintiff 
as  Its  landlord.   Any  act  of  the  tenant  rec- 
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ognlzlDg  the  plaintiff  as  fbe  source  ot  Its 
conttaned  tight  to  possestfloo,  or  as  llie  own- 
er to  ^om  the  obligations  of  a  tenant  were 
doe,  was  snffldent  to  constltnte  attonuneht, 
and  after  attomxnent  the  possession  of  the 
tenant  was  the  possession  of  tibe  new  owner. 
24  Gyc.  881.  Bndi  recognition  was  mnperly 
provable  In  this  Instance  by  pand. 

Following  the  suggeutlon  (doBlsg  the  quo- 
tation trova  Wlgmore  on  Evidence,  It  may  be 
asked:  How  could  It  be  definitely  known 
that  the  dty  rraponded  faToraUy  to  the  TL. 
M.  G.  A.*8  application  and  "Itosed"  to  It,  as 
the  witnesses  said,  without  the  contrats  ot 
the  record  bdng  before  the  court?  The  qnes- 
tlon  brings  np  the  subject  of  the  prodnctltm 
of  documents  collateral  to  the  Issue,  whidi  Is 
discussed  by  Dean  Wlgmore  as  follows: 

"In  the  great  majority  of  instances  where 
the  terms  of  a  document  are  not  in  actual  dis- 
pute, it  is  inconvenient  and  pedantic  to  insist 
on  the  prodaction  of  the  iastrument  itself  and 
to  forbid  all  testimonial  allusion,  however 
casnal,  to  Its  terms.  •  «  *  But  in  any  case 
the  misfortune  of  inconsistent  precedents  and 
the  disadTantage  of  an  obscure  definition  can 
be  obviated  by  applying  strictly  that  salutary 
doctrine  of  judicial  discretion.  Let  the  trial 
judge  determioe  absolutely,  and  without  re- 
view, the  application  of  the  principle  to  each 
case.  Whether  a  document  is  'collateral*  is 
practically  a  question  whether  it  is  important 
enough  nnder  all  the  circumstances  to  need 
production ;  and  the  judge  presiding  over  tht 
trial  is  fittest  to  determine  this  qiieition  final- 
ly." 2  Wlgmore  cai  Evidence,  X  1253. 

Conceding  the  case  to  be  one  requiring 
proof  by  the  best  evidence,  the  record,  which 
was  not  produced,  the  defendant  is  not  en- 
titled to  a  new  trial.  The  record  was  not 
a  private  instrument  whldi  the  defendant 
bad  no  opportunity  to  read.  It  was  a  public 
record  of  the  proceedings  of  the  city  coun- 
cil. If  the  characterization  given  those  pro- 
ceedings by  the  witnesses  was  not  correct,  a 
td^bone  communication  with  the  dty  clerk 
would  have  revealed  the  fact.  No  proof  was 
offered  at  the  hearing  on  the  motion  for  a 
new  trial  that  the  proceedings  of  the  dty 
council  were  different  from  what  the  plalntlCt 
claimed  them  to  be,  and  no  suggestion  in 
made  In  the  brief  that  the  recwd,  If  pro- 
duced, would  contradict  the  secondkry  evi- 
dence In  substance  or  legal  effect  The  rela* 
tion  of  landlord  and  tenant  between  the  city 
and  the  M.  C.  A.  was  clearly  proved,  but 
a  rule  of  evidence  was  not  observed.  Tlie  de- 
fendant's proposal  Is  to  reverse  the  judgment 
and  retry  the  case,  not  that  a  different  re- 
sult may  be  reached,  but  that  the  procedure 
may  be  formally  correct.  In  this  court  prej- 
udice to  substantial  rights  is  not  presumed 
to  recnilt  fxom  a  wrong  ruling,  but  must  be 
made  to  appear  afflrmatirely.  Morrow  v. 
Inge,  89  Kan.  481,  131  Pac.  1184;  Bank  v. 
Bobinson,  93  Kan.  404,  144  Pac.  1019,  Ann. 
Cas.  1916D,  286;  Morris  v.  Blazer,  96  Kan. 
466,  152  Pac  767. 

[3]  The  defendant's  tax  deed  was  defective 
fbr  failure  to  redte  an  assignment  to  the  de- 


fendant of  the  tax  sale  certlflcate  on  whlidt  It 
was  baaed.  The  defendant  says  the  judg- 
ment ents  alt  her  right  to  donand  and  re- 
ceive a  tax  deed  containing  proper  recitals. 
This  Is  the  defendant's  own  fault  She  ac- 
cepted the  deed  which  Oe  county  derk  is- 
sued and  placed  It  on  record.  She  did  not 
estabUab  by  any.proof  that  she  was  entitled 
to  a  better  deed,  but  If  «he  were,  the  court 
could  not  aM  her.  It  could  not  give  her  an- 
other deed,  or  reform  the  (Hie  Issued.  Her 
remedy  was  to  apply  to  tin  ooonty  derk  far 
a  corrected  deed.  Baker  lian^  82  Kjan. 
716,  lOe  Pac  182,  28  L.  B.  A.  (N.  B.)  40Bw 
It  rested  with  her  to  make  Uils  appllcathHi 
or  not,  as  she  diose.  She  diose  to  stand  on 
the  deed  Issued  to  her,  which  the  plaintiff 
had  the  right  to  attack. 

The  Judgment  of  the  dhftrlct  court  la  af- 
firmed. All  the  Justices  ooncnrrlng. 


CASE  V.  XOAEUM.   (No.  203S8.) 
(Supreme  Court  of  Kansaa.   Dee.  9,  1818.) 

(Svllabua  hy  the  Court.) 
JuDOBCEirr  «=>199(l)—AonoN&— Issues  awd 
Pboop. 

The  petition  alleged  that  a  certain  runway 
over  which  the  plaintiff  was  carrying  heavy 
lumber  was  insufficient,  that  all  the  boards  were 
old,  weather-worn,  rotten,  and  weak,  and  not 
properly  fastened  at  the  ends,  and  were  not  fit 
or  proper  boards  for  the  purpose  for  which  tiiey 
were  being  used,  and  that  the  walk  or  one  of 
the  boards  therein  broke,  and  the  plaintiff  was 
precipitated  to  the  cellar.  The  jury  returned  a 
verdict  for  the  plaintiff,  but  found  as  the  sole 
ground  of  negligence  that  the  walk  was  too  nar- 
row. Meld,  that  a  judgment  for  the- defendant 
in  this  finding  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
OentDig.  H  367, 874, 375 ;   Dec.Dig.  «=»199(1).1 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  James  C.  Case  against  Robert 
B.  Yoakum.  From  Judgment  for  plaintiff, 
defendant  ai^als.  Affirmed. 

Benjamin  F.  Endres,  of  Leavenworth,  for 
appellant  Floyd  B.  Harper,  ot  Leavenworth, 
and  B.  B.  Hogln,  of  Kansas  City,  Mo.,  for 

appellee, 

WDST,  J.  The  plaindfl  sued  to  recover 
for  Injuries  caused  by  a  fall  from  a  runway 
in  a  building  under  process  of  construction 
by  the  defendant  It  was  alleged  that  In  or- 
der to  reach  the  inside  of  the  budding  a 
runway  or  board  walk  was  constructed  by 
defendant  over  the  opening  or  cellar  at  the 
rear  of  the  building,  consisting  of  two  or 
three  boards  from  6  to  8  feet  long,  one  of 
which  was  2  Inches  thick  and  6  Inches  wide, 
one  either  2  by  10  or  2  by  12  laid  flat  and 
lengthwise  over  the  opening,  and  between 
the  two  was  laid  a  piece  of  planking  called 
flooring  1  Inch  thick  and  6  inches  wide ;  that 
while  carrying  a  24-foot  plank  over  this  run- 
way, (me  of  the  boards  therein  brok^  and 
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tiie  plaintiff  was  predpit&ted  to  the  cellar — 
"that  said  board  walk  or  runway  was  at  aaid 
time  wholly  inrafficiait  to  support  a  man  of  the 
riM  of  plaintiff  while  carrying  a  board  or  joist 
audi  as  plaintiff  waa  earr^nng  at  the  time,  and 
weighing  ISO  pounds  more  or  less ;  that  all  of 
Mid  boards  were  old,  weather-worn,  rotten,  and 
weak;  that  thc^  were  not  pzoptfly  Castoied  at 
the  ends,  and  were  JU^  fit  or  proper  boards  for 
the  purposes  for  which  they  were  being  used  at 
said  time  and  place." 

In  his  opening  gtatement  counsel  for  plain- 
tiff said: 

"The  evidence  will  show  •  •  •  ^hzn  all 
of  a  sudden  one  of  the  boards  on  the  runway 
broke  and  Mr.  Case  was  precipitated  to  the 
cellar  below  onto .  some  piping  that  was  in 

the  cellar." 

The  defendant,  In  his  opening  statement, 
said  the  evidence  for  the  defendant  would 
go  to  show  the  condition  of  the  runway, 
the  manner  In  wTilch  It  was  used,  and  the 
material  of  which  it  was  constructed,  and 
that  the  court  would  Instruct  that,  unless  the 
Jury  should  believe  from  the  evidence  that 
the  defendant  was  negligent  In  the  way  the 
mnway  was  constructed  and  the  material 
that  was  used  there,  they  should  find  for  the 
defendant  Plaintifl^  among  other  things, 
tesUfled: 

"As  I  was  going  there,  there  was  three  boards 
down  on  the  runway  that  I  had  to  walk  over; 
one  was  2  by  10  or  2  by  8,  and  the  other  was 
2  by  6  or  2  by  8,  and  I  do  not  know  what  the 
other  was.  but  as  I  got  in  the  center  of  that 
runway,  that  i^nk  broke  with  me,  and  I  fell 
into  the  cellar  and  eat  toy  head  here,  and  broke 
three  of  my  ribs  and  stinnet)  my  foce." 

He  could  not  state  which  board  broke,  but 
BBid  that  when  he  got  In  the  center  he  just 
realised  that  he  was  going  down,  and  had 
a  remembrance  as  be  was  goiiu  down  he 
heard  the  boards  breaking. 

"Q.  You  are  positive  one  of  those  boards  broke 
and  let  you  through  there?  A.  Xes,  wr.  One 
of  those  Doards  broke;  I  could  not  say  for  sure 
which  one  it  is." 

Another  witness  testified  that  when  he 
reached  the  cellar  he  saw  the  piece  of  floor- 
ing broken,  down  by  tbe  plaintiff. 

•  •  After  the  accident,  I  looked  op 
from  the  alley  and  I  could  see  two  boards  in  the 
runway ;  they  were  2  inches  thick.  AU  I  could 
see  after  he  fdl  were  two  boards,  and  I  saw  a 
broktti  board  down  there  where  he  was  in  the 
cellar.  It  waa  flooring  that  was  laying  right 
betow  Ur.  Case,  and  it  was  broke.  *  *  *  It 
wai  4  inches  wide  and  1  Inch  thick." 

There  was  also  testimony  tliat  the  boards 
were  a  good  deal  worn,  and  Oiat  after  the 
accident  a  2  by  12  Inch  board  was  added; 
{hat  the  runway  waa  made  about  12  indies 
wider  and  was  nailed  to  jhe  floor.  The  Jury 
were  Instructed,  if  th^  beliered  from  the 
evidence  that  the  nuiway  was  defective  and 
that  the  construction  thereof  was  insuffl- 
dent,  or  that  one  of  the  boards  was  defec- 
tive or  Insufllclent  for  the  use  bdng  made 
of  tt  at  the  time,  and  by  reason  thereof  it 
bT(A»  and  occasioned  the  Injur;,  that  under 
certain  conditions  menUoned  the  plaintiff 
was  entitled  to  recover.  A  general  verdict 
was  returned  for  f 787.50  In  &vor  of  the 
plaintiff,  and  seren  q^edai  Questions  wen 
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answered,  wUdi  bave  no  slgnlflcance  except 
upon  the  possible  question  of  contributory 
negligence  In  the  general  strength  and  use 
of  the  runway.  The  eighth  question  was: 

"State  fully,  clearly,  and  spedfieally  the  neg- 
ligence of  wl^ch  defendant  was  guilty,  and  upon 
which  you  rendered  a  verdict  in  favor  of  plain- 
tiff.   Anawer:  The  runway  too  narrow." 

Defendant  did  not  file  a  motion  for  new 
trial,  but  for  judgment  notwithstanding  the 
general  verdict,  whldi  was  granted,  and  tbe 
plaintiff  appeals. 

The  only  question  Involved  is  whether  or 
not  this  answer  was  so  clear  and  spectflc  a 
restriction  of  the  negligence  of  the  defend- 
ant to  tbe  mere  width  of  the  runway  as  to 
justify  the  action  of  the  trial  court.  It  Is 
urged  that  narrowness  may  well  be  an  In- 
auffidencyr  and  that  under  the  allegations 
it  was  quite  consistent  for  the  jury  to  find 
that  for  a  man  carrying'  a  board  weighing 
160  pounds  the  runway  was,  b(y  reason  of  its 
meager  width,  insuffldent. 

One  witness  testlfled  that  there  were  only 
two  boards  in  the  runway^  each  2  Inches  . 
thick,  and  that  a  piece  of  flooring  was  used 
as  a  brace  from  the  floor  to  a  doorframe  2 
or  3  feet  from  the  runway,  against  which 
brace  a  man  would  be  apt  to  fell  if  he  fell 
off  the  east  side  of  the  runway,  and  that 
when  witness  got  down  cellar,  this  brace  was 
there,  broken.  The  answer  wonld  indicate 
that  the  jury  took  this  view  of  the  case, 
and  concluded  that  by  reason  of  the  narrow- 
ness of  the  walk,  consisting  of  only  two 
boards,  the  plaintiff  fell  therefrom  against 
the  brace,  breaking  it  and  carrying  it  down 
with  him.  The  case  was  brought  and  pre- 
sented on  the  theory  that  tbe  walk,  or  some 
part  thereof  broke  and  gave  way,  not  that 
by  reason  of  Its  narrowness  the  plaintiff  fell 
therefrom. 

When  the  flndlng  taken  in  connection  with 
another,  as  In  ttie  case  of  Springer  t.  Rail- 
way C!o.,  85  Kan.  408,  Iti  "Pac  Oil,  amounts 
to  a  rtatement  (tf  one  of  the  oondttlons  bring- 
ing about  the  injury,  and  other  eondiUons 
are  shewn  tqr  Che  evfdoice  and  found  by  the 
jury,  such  flndlng  does  not  neosssarlly  con- 
flict with  the  general  verdict  In  Tecaa  v. 
Sulzberger  A  Sons  Co.,  02  Kan.  97,  140 
Pac.  lOS,  the  jury  rested  the  negligence  on 
Insufficient  light,  and  It  waa  held  t'lat  while 
the  plaintiff  did  not  in  so  many  words,  soy 
that  his  fall  was  caused  by  tbe  want  of  light 
it  was  deemed  that  there  was  room  for  the 
inference  that  a  better  light  would  have 
enabled  blm  to  secure  a  better  footing;  but 
even  there  the  petitiim  alleged  various  forms 
of  negligence,  Indudlng  insufficient  light  and 
It  was  held  that  the  answer  of  Uie  jury  ex- 
cluded other  forms  than  the  one  mentioned 
therein. 

When  the  finding  dearly  exdudes  all  oth- 
er elements  than  the  one  specified  therein, 
the  unvarying  rulo  Is  that  this  element  alone 
may  be  considered  as  proved,  and  that  all 
others  alleged  are  deemed  to  be  left  unsup- 
ported. Railway  t.  Both,  80  Kan.  762,  104 
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Pac.  849;  Plnmmer  v.  Railway  Co.,  86  Kan. 
744,  121  Pac.  906;  Adams  v.  Railway  Co., 
93  Kan.  476, 144  Pac.  999 ;  Pullin  v.  Railway 
Co.,  96  Kan.  165,  150  Pac.  604  (syL  2,  p.  173). 
See,  also,  Martin  v.  City  of  Columbns,  96 
Kau.  803,  153  Pac  518;  Keck  r.  Jones,  97 
Kan.  470,  1^  Pac.  9S0.  In  Roberts  t.  Rail- 
way Co..  98  Kan.  706,  706.  161  Pac.  590,  It 
was  said: 

"It  is  contended,  however,  that  aa  other 
grouods  of  ncglisence  were  alleged  by  the  plain'- 
tiS  and  a  general  verdict  was  returned  in  his 
favor,  we  abould  presume  that  these  were  es- 
tablished aad  furnish  a  basis  for  the  ver- 
dict. The  contrary  of  this  coutentlon  is  the 
rule.  Such  a  finding  in  effect  acquits  the  de- 
fendant of  every  charge  of  negligence  stated  in 
the  petition  or  mentioned  in  the  evidence,  ex- 
cept the  one  specifically  designated  in  the  find- 
ing." 

The  judgment  la  affirmed.  All  the  JustloeS 
concurring. 


W.  W.  KIMBALL  CO.  v.  BOARD  OF 
COM'RS  OF  SHAWNEE  COUNTY 
et^  (Na  20416.)* 
(Supreme  Conrt  of  Kansas.   Dec.  9,  191&) 

(Byllabaa  fr0  the  OourtJ 

Taxatioit  4s»9S  —  FBsaonAL  Pbopbbtt  — 

Situs. 

A  piano  company,  incorporated  under  the 
laws  of  Illinois  with  its  home  office  at  Chicago, 
maintained  a  branch  office  at  Topeka,  where 
pianos  were  sold  and  sale  notes  taken  therefor, 
retaining  title  in  the  company  until  paid.  These 
notes  were  transmitted  to  the  home  office,  copies 
being  returned  to  the  register  of  deeds  for  filing, 
and  the  originals  were  retained  at  Chicago,  only 
being  sent  here  for  payment  and  remittance, 
practically  all  the  payments  being  made  here 
and  credited  and  remitted  to  the  nome  office: 
no  part  thereof  being  retained  for  the  nse  of 
the  local  office.  Returns  for  assessment  were 
made  on  the  local  bank  account  and  average 
stock  on  hand.  Held,  that  such  notes  were  not 
taxable  here  to  the  company,  the  sitos  for  taxa- 
tion being  the  dranicile  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
C^t.  Die.  H  196-198.  200;  Dec  Dig.  «=>0S.] 

Appeal  from  IMstrict  Court,  Bhawnee 
Connty. 

ActLoD  by  the  W.  W.  Kimball  Company 
against  the  Board  ot  Connt7  Comml88i(Hiers 
of  Shawnee  Coonly  and  others.  Judgment 
for  defendants,  and  plalntifr  appeals.  Re- 
versed. 

Charles  Curtis  and  Otis  B.  Hnngate,  both 
of  Topeka,  for  appellant.  W,  E.  Atchison 
and  J.  L.  Hunt,  both  of  Topeka,  for  appel- 
lees. 

WEST,  J.  The  plaintiff  procured  a  tem- 
porary Injunction  against  the  defendants,  re- 
straining them  from  levying  a  certain  tax 
warrant,  and  from  a  Judgment  vacating  such 
Injunction  and  for  costs  this  appeal  is  taken. 
The  plaintiff  Is  a  piano  company,  an  Illinois 
corporation,  with  its  office  and  headquarters 
at  Chicago,  and  had  a  branch  of  Its  selling 
business  at  Topeka  in  charge  of  a  manager, 
a  portl<m  of  its  instruments  being  sold  on 


credit  by  Installments,  the  purchaser  execut* 
Ing  a  conditional  sale  contmct.  In  wbicti  he 
promises  to  make  payment  at  the  Chicago 
office,  the  seller  to  retain  title  until  the  pay- 
ments are  made-  The  usual  course  of  busi- 
ness was  to  forward  the  originals  to  the 
home  office,  where  they  were  retained,  copies 
being  returned  to  the  register  of  deeds  for 
filing.  Some  of  the  customers  sent  their  pay- 
ments to  Chicago,  but  It  was  admitted  that 
practically  all  made  them  at  the  local  of- 
fice, where  credit  was  given  on  the  books; 
the  cash  being  sent  to  Chicago.  It  was  tes- 
tified that  neither  the  sale  contracts  nor  the 
payments  made  on  them  were  permitted  to 
be  used  In  the  business  at  Topeka,  and  that 
the  proceeds  of  Meal  cash  sales  were  kept 
distinct  end  separate  from  those  received  on 
these  contracts.  The  taxation  of  $1,500 
worth  of  these  contracts  gave  rise  to  this  con- 
troversy, the  plaintiff  claimlug  that  they  had 
no  taxable  situs  In  Shawnee  couuty.  The 
court  made  no  findings  of  fact,  but  there  was 
testimony  In  support  of  the  plaintiff's  claims, 
as  already  Indicated.  It  was  also  brought 
out  that  as  each  payment  matures  a  notice  Is 
mailed  to  the  customer  firom  the  Chicago  (tf- 
fice,  with  a  notatlwi  that  the  payments  may 
be  made,  If  desired,  at  the  T(^>^a  store,  to 
which  the  note  Is  sent,  thus  giving  the  cus- 
tomer the  optlm  to  pay  here,  although  the 
contracts  are,  by  ttielr  terms,  payable  at  Chi- 
cago; Uiat  all  the  proceeds  are  sent  to  Chi- 
cago, and  no  part  tberettf  retained  for  use 
here;  that  vhatever  money  la  needed.  It  is 
remitted  from  the  Chicago  office,  although 
usually  the  local  offices  are  suppcbed  to  be 
self-eupportlng.  In  a  large  number  ot  cases 
the  instruments  were  bought  on  monthly  pay- 
ments, which  were  made  at  the  local  office, 
and  by  those  In  t^i^e  remitted  to  the  home 
<^ce. 

The  defendants  contend  that  the  plaintiff 
maintained  a  store  and  stock  of  goods  In 

Topeka;  that  notes  for  deferred  payments 
on  pianos  sold,  while  on  th^  faces  payable 
in  CJhlcago,  were  almost  Invariably  paid  here, 
and  that  the  important  question  Is  whether 
or  not  a  foreign  corporatitm  may  establish 
a  store  here,  carry  a  stock  and  avoid  taxa- 
tion upon  Its  credits  arising  out  of  its  busi- 
ness, thus  gaining  a  preference  over  local 
enterprises.  Admitting  that  only  property  In 
its  Jurisdiction  may  be  taxed  by  the  state, 
they  argue  that  the  business  situs  of  the 
notes  was  In  Topeka,  where  they  had,  for  the 
purposes  of  collection,  the  protection  of  Kan- 
sas laws.  The  general  provision  of  the  Cor- 
poration Act  (section  1724  of  the  General 
Statutes  of  1909)  that  foreign  corporations 
doing  business  here  are  under  like  restric- 
tions and  obligations  as  domestic  corpora- 
tions Is  Invoked,  and  also  section  9223  of  the 
General  Statutes  of  1909,  which  requires 
property  of  merchants  to  be  listed  where 
their  business  is  usually  done,  which  coun- 
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Ml  concede  means  only  property  employed 
In  such  bnslnesB,  and  not  all  the  property 
owned  by  such  merebaiUx.  Beturns  for  taxa- 
tion were  tolnntaniy  made  on  the  local  bank 
accoont  and  average  stock  <m  band,  so  that, 
as  suggested  by  plaintiff,  Uie  pianos  tm  which 
the  contradai  in  qnestlon  wwe  given  were 
taxed  In  this  jurisdiction. 

It  cannot  be  said,  and  It  Is  not  daimed. 
Qiat  these  notes  were  In  Kansas  on  the  Ist 
of  March,  or  that  tlwy  ever  remained  here 
for  any  length  of  time.  There  is  no  showbig 
that  fliey  were  nsed  in  bu^ess  here  or  oth- 
enrlse  than  for  collection  and  remittance  to 
the  home  <^ce.  Counsel  for  the  defendant 
put  the  matter  thus: 

"Do  the  statiiteB  authorize  their  taxation ; 
and  are  they  subject  to  the  taxing  juriBdictton 
of  the  state?  This  lust  question  meaQs:  Is  ft 
equltfO^  that  the  credits  ihould  he  taxed  here 
and  not  ebewhere?" 

SectioD  8214  of  the  Goieral  Statutes  ot 
1909  provides: 

"That  all  property  in  this  state,  real  and  pw- 
BODal,  not  expressly  exempt  tJiexefrnn,  shall  be 
subject  to  taxation  In  the  manner  prescribed  by 
this  act" 

Section  9215  reads: 

"The  term  'personal  property*  shall  Include 

*  *  *  all  Other  assets  of  every  compaoy,  iu- 
eorporated  or  unincorporated,  and  every  share 
or  interest  in  such  «  •  •  assets,  by  what- 
ever name  the  same  may  be  designated." 

Section  9221: 

"Money   collected   by   any   agent   for  any 

*  *  *  corpbration  vhich  is  to  oe  transmitted 
immediately  to  such  •  •  •  corporation  shall 
not  be  listed  by  such  agent;  but  such  agent 
diaU  if  required  by  the  assessor  state  under 
oath  tile  juofHmt  of  money  in  his  hands  and  to 
whom  the  same  is  to  be  transmitted.*' 

In  Wilcox  T.  Ellis,  14  ^n.  688,  IB  Am. 
Bep.  107,  a  resident  of  Bntler  county  who 
had  contmeted  to  sell  cntaln  land  in  nilnois 
had  taken  notes  therefor  whidi  w»e  depos- 
ited With  certain  bankets  in  that  state,  and 
it  was  held  that  be  was  not  taxable  here 
upon  these  notes.  In  Oie  opinion  it  .was  said: 

"Then  what  is  there  in  Kansas  to  be  taxed? 
Certainly  no  tangible  property ;  and  not  even 
any  intangible  property  that  needs  any  protec- 
tion from  our  laws.  Everything  is  and  has  been 
in  Illinois.  •  *  *  Nothing  pertaining  to  the 
noteu,  or  to  the  debt  which  tney  evidence,  has 
ever  been  in  Kansas  except  that  the  owner  of 
the  notes  resides  in  Kansas." 

Prominence  was  given  to  the  fact  that  the 
owner  of  the  notes  still  o;wned  the  land  and 
was  liable  for  the  taxes  thereon,  and  thq 
iDjuatice  of  requiring  him  to  pay  the  addi- 
tional tax  on  the  notes  whenever  within  the 
Jartsdiction  of  ttils  state  was  ooiisldered.  In 
Sisher  V.  Com'rs  of  Rush  Ca,  19  Kan.  414,  a 
idtlzen  of  Bush  county,  who  had  sold  certain 
real  estate  in  Iowa  ai^  received  promissory 
notes  in  part  conslderatiim  secured  by  mort- 
gage there<m,  botii  made  payable  in  Iowa 
and  left  there  for  collection,  and  had  never 
been  In  Kansas,  wrb  held  not  liable  here  for 
taxes  fliereon.  The  correlative  terms  of  tax- 
ation and  protection  were  given  fbrce  In  the 
dedsioo*  and  it  was  pcdnted  out  that  per- 


sonalty  does  not  always  follow  the  owner  tf 
tibe  business  transacted  or  tbe  situs  of  the 
notes  be  not  In  the  state  .where  the  owner 
resides.  In  G^Uns  v.  Adamsm,  5  Kul  App. 
90,  48  Paa  671.  it  was  foond  Oat  the  plain- 
tiff was  the  owner  of  a  mortgage  on  lands  in 
Ja<A8on  county,  aeenzlng  a  note  for  96,000, 
but,  having  given  his  own  note  for  92,800  to 
a  resident  of  Missouri,  had  indorsed  the  90.- 
.000  note  and  assigned  the  mortgage  to  him 
as  coIlBteral  security,  and  they  were  there- 
after continuously  h^  in  Missouri  until  aft- 
er March  1,  16S7;  that,  Mardi  24,  1887,  the 
mortgage  note  having  been  paid  to  the  ^aln- 
tifl,  the  mortgage  was  released  by  the  Mis- 
souri holder,  and  It  was  held  that  the  plain- 
tiff was  pn^^ly  chargeable  with  taxes  Uiere- 
on,  his  .domicile  being  deemed  the  taxable 
situs.  This  was  affirmed  by  this  court  6lb- 
blns  V.  Adamson.  S8  Kan.  81^  51  Pac.  IIOL 
It  was  held  In  Kingman  Ca  v.  Leonard,  67 
Kan.  531,  585,  46  Pac.  060,  961  (34  U  B.  A. 
810,  67  Am.  St  Bep.  847),  that  judgments 
rendered  by  the  courts  of  this  state  'in  favor 
of  and  owned  by  ddsens  of  ottier  states  are 
not  taxable  hero.  It  was  said  to  be  quite 
well  settled  that  choses  in  action  belonging 
to  a  nmiresldent  in  tbe  hands  of  a  managing 
agent  .wifliln  the  state  are  taxable;  also 
that: 

"S<Hne  wri^t  at  least  should  be  given  to  the 
rule  that  credits  are  generally  regarded  as 
residing  with  the  creditor.  The  case  of  Fisher 
V.  Com'rs  oi  Bush  Co.,  10  Kan.  414,  la  an 
extreme  one,  and  has  been  criticized." 

In  Mecartney  v.  Caskey,  66  Kan.  412.  414, 
71  Pac.  832,  833,  tax  sales  certificates  Issued 
by  a-  county  treasurer  of  this  state  on  sales 
of  real  estate  for  delinquent  taxes,  owned  by 
a  nonresident,  were  held  not  subject  to  tax- 
ation In  this  state.  The  plaintiff,  a  resident 
of  California,  ^ployed  an  agent  to  bid  for 
real  estate  at  tax  sales,  and  the  certificates 
were  sometimes  kept  In  California  and  some- 
times at  the  agent's  office  In  Kansas.  It  was 
there  said: 

"If  the  owner  be  a  nonresident  tbe  certificate 
has  no  situs  in  this  state." 

Kingman  Co.  v.  Leonard  was  followed  as 
oontrolUng  authority,  and  attention  was  call- 
ed to  the  criticism  therein  of  Fisher  v.  Com'rs 
of  Hush  Co.  In  Johnson  County  v.  Hewitt, 
76  Kan.  816,  03  Pac.  181,  14  L.  R.  A.  (N.  S.) 
498,  promissory  notes,  belonging  to  a  nonres- 
ident of  Kansas,  given  by  a  resident  of  Mis- 
souri and  secured  by  trust  deeds  of  real  es* 
tate  In  Missouri,  which  had  never  been 
brought  into  this  state,  but  which  .were  left 
for  safe>keeplng  only,  in  a  bank  vault  in 
Missouri,  were  held  to  constitute  personal 
property  with  ite  location  at  the  residence  of 
owner.  It  was  pointed  out  (76  Kan.  821,  93 
Pac.  181,  14  L.  B.  A.  [N.  S.]  408)  that  the 
statute  places  tax  sale  certificates,  judg- 
menta,  notes,  bonds,  and  mortgages,  and  all 
evidences  of  debt  secured  a  lien  on  real 
estate  in  the  same  category,  and  distinguish- 
es them  from  tangible  personal  proper^. 
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Kingman  Connty  t.  Leonard  and  Mecartney 
V.  Caskey  were  cited.  It  was  said  that  the 
doctrine  that  the  note  Is  <m]y  the  evidence  of 
the  debt  constituting  the  owner's  tangible 
pn^rty  is  thoroughly  established.  As  to 
the  Intimation  that  awAi  property  might  ac- 
quire a  situs  here  for  the  purpose  of  taxa- 
tion, It  was  declared: 

"Notes,  mortgages,  tax  sale  certificates  and 
the  like  might  be  broagbt  into  the  state  for 
something  more  than  a  temporary  purpose,  be 
devoted  to  some  business  use  here,  and  thus  be- 
come incorporated  with  the  prtnwrty  of  this 
state  for  revenue  purposes.  Such  a  situs  has 
aptly  been  termed  a  'busineaB  situs* "  (citing 
tfionties}.  76  Kan.  822,  98  Pac.  184,  uZ.  H. 
A.  (N.  S.)  493. 

niat  to  eBtabllsb  an  independent  business 
situs  Kenerally,  the  elonent  of  the  separation 
from  the  domldte  of  the  owner  and  fairly 
I>erman»it  attachment  to  some  foreign  locali- 
ty should  appear,  together  with  some  busi- 
ness use  of  them  or  some  power  of  managing, 
controlling,  or  dealing  with  them  In  a  busi- 
ness way. 

"A  merdy  tranritory  presence  in  a  foreign 
state  or  a  naked  custody  for  sate-keepine  Is  not 
enough."  76  Kan.  628,  Ott  P«L  184,  14  £.  B.  A. 

(N.  S.)  493. 

Also  that  probably  the  weight  of  authority 
would  not  now  sustain  the  holding  In  Fisher 
T.  C<»n'rs  of  Rush  Co.  that  the  property  bad 
a  business  situs  in  Iowa  because  it  was  left 
there  for  collection. 

"Although  much  confusion  still  exists,  legal 
thought  upon  the  subject  of  the  taxation  of  in- 
tangible property  has  oeen  eondderably  clarified 
since  tiie  opinions  in  the  Wilcox  and  the  Fisher 
Cases  were  writtoi,  and  many  of  the  amunents 
there  advanced  would  now  be  regardea  as  un- 
satisfactory.'* 76  Kan.  826,  93  Pac.  186,  14 
L.  a  A.  (N.  S.)  493. 

In  the  recent  case  of  Freedom  Townslilp  t. 
Douglas,  160  Paa  1147.  holding  valid  diapter 
276  of  the  Laws  of  1906  prescrlMng  where 
the  property  of  certain  Insurance  companies 
shall  be  listed  for  taxation.  It  was  stated 
that: 

"It  is  entirely  competent  for  the  Legislatore, 
except  as  limited  by  the  ConatitutiOD.  to  fix  the 
situs  of  property,  tangible  and  intangible,  for  the 
purposes  of  taxation.  37  Cyc.  947.  In  the  ab- 
sence' of  specific  legislation,  debts  evidenced  by 
notes  and  mortgages  are  ordinarily  taxed  at  the 
dtHuidle  of  the  owner." 

If  the  equities  of  the  correlative  doctrine 
of  taxation  and  protection  are  to  be  consid- 
ered, then  so  long  as  the  notes  In  controversy 
remained  In  Illinois,  the  residence  of  the  own- 
er, they  were  under  the  protection  of  the 
Illinois  laws.  Their  transmission  here  for 
payment  and  remittance  cannot  reasonably 
be  said,  as  a  matter  of  l&w,  to  localize  them 
for  taxation,  the  L^islatnre  nevw  having 
evinced  such  a  purpose^ 

Attention  la  call^  to  the  case  of  Liverpool 
&  L.  &  G.  Ins.  Co.  V.  Board  .of  Assessors,  221 
n.  S.  346,  31  Sup.  Ct.  650.  66  Ed.  762,  U 
R.  A.  19150,  903,  holding  certain  choses  ln 
action  owned  by  an  Insurance  company  do- 
ing businees  In  Louisiana  taxable  there. 


But  In  that  ease  the  L^islature  had  enact- 
ed, among  other  things,  that: 

"No  nonresident,  either  by  himself  or  tiinMgli 
any  agent  shall  transact  buadness  hers  without 
p&ying  to  the  state  a  corresponding  tax  with 
that  exacted  of  Its  own  citizens;  and  all  bills 
receivable,  obligations  or  credits  srising  from 
the  business  done  in  this  state  are  hereby  de- 
clared assessable  within  this  state,  and  at  the 
business  domicile  of  said  nonresident;  his  agent 
or  representative.*' 

Hie  effect  of  the  decision  was  that  the  Leg- 
islature had  power  thus  to  localize  for  the 
purpose  of  taxation  the  sltns  of  the  credits 
there  involved.  But  here  we  find  no  expres- 
sion <jt  l^lslaUve  Intention  to  fix  a  local 
Bttns,  and,  whether  important  or  not,  no 
equi^le  pressure  requiring  sudi  locallza- 
tlim. 

The  situation  presented  la  one  which,  un- 
der the  general  rule,  permits  and  sails  for 
the  operation  of  the  maxim  that  personal 
prc^toty  follows  tbe  domicile  ci  the  owner. 

The  Judgment  Is  reversed.  All  the  Justic- 
es concurring. 


8TBINB0BN  v.  STEONBORN  et  aL 

(No.  2MS6.) 

(Supreme  Court  of  Kansas.   Dec  9,  1916.) 

(Syttabut  i»  the  Court.) 

1.  Dbsobitt  and  Disibibutxon  «=a83— BiaBTS 
or  Hnas— Actions— PxjuDzifo. 

A  will  by  Its  literal  terms  left  a' tract  of 
land  owned  by  the  testatrix  ubdisposed  of. 
After  administration  and  final  settlement  cer- 
tain of  the  hars  contracted  with  the  others 
to  pay  them  certain  enma  ot  money  as  soon 
as  tiie  f<»iner  sbonld  obtain  a  clear  ntla  to  the 
land,  the  latter  to  pay  one-half  the  cost  of  get- 
ting a  clear  title.  Pursuant  to  this  contract  a 
suit  was  brought  to  correct  the  will  according 
to  the  testatrix's  alleged  intention  and  so  as  to 
devise  the  land  to  the  plaintifEs  in  sach  BUit— 
the  defendants  here.  Tbe  plaintiff  herein  made 
DO  defense  to  such  suit,  and  the  defendants  took 
a  decree  as  prayed  for,  and  have  ever  since  been 
in  possession  of  tbe  land  daiming  title  thereto, 
which  the.  plaintitF  herein  concedes,  and  about 
two  years  oefore  this  action  was  begun  paid 
$100  on  his  claim,  ifeld,  that  the  amended  peti- 
tion alleging  the  foreg(4ng  facts  stated  a  cause 
of  action,  and  the  demurrer  thereto  w'as  wnmg- 
fully  sustained. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  IS  837-S46;  Dec  Dig. 
«=»83.] 

2.  Estop PXL  «=>78(1>— Coitrnaoi— Dxcueb. 

Whether  or  not  the  court  In  the  suit  to  cor- 
rect the  will  rightfully  decreed  such  correction, 
it  bad  JorisdictTMi  to  decide  the  issues  tandered 
by  ths  plaintiffs  Oierein,  and  having  ebwea 
this  means  of  perfecting  their  title  and  accept- 
ed the  benefits  of  the  decree  they  cannot  now 
be  heard  to  assert  its  invslidity  as  against  ths 
plaintiff's  claim  for  the  remainder  of  the  amount 
which  they  contracted  to  pay  him.  . 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  S§  204,  210;  Dec.  Dig.  «=>78(1)!] 

Appeal  from  District  Court,  Clay  Couoty. 

Action  by  David  Stelnbom  against  John 
Stelnbom  and  others.  From  a  Judgment  for 
defendants,  plalntlfl  appeals.  Bevezaed  and 
remanded. 
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W.  T.  Hbdie,  of  day  Oentcr,  ft>r  appellant 
a  Vincent  JanM,  of  Clay  Omter,  tot  appel- 


WE8T,  J.  In  1899  Anna  Stelnborn  made 
a  win  by  wUdi  she  gave  certain  small  be- 
quests to  some  of  ber  c^ldren  and  under- 
todk  to  devise  to  Louisa,  August,  and  Jobn 
certain  real  estate.  The  wlU  was  probated 
In  1902,  the  estate  was  fally  administered, 
and  final  settlement  was  made  In  1904.  It 
aii^ean  that  Uterally  «mstmed  the  will  cot- 
ered  certain  land  not  owned  by  the  testatrix 
and  omitted  about  90  acres  whidi  she  did 
own,  so  If  Uw  Instmment  be  so  taken  the 
latter  amomit  of  land  was  left  nndlqrased  of 
by  the  win  and  descended  to  her  taeixa.  In 
1906  Louisa,  Augnst,  and  John  entered  Into 
a  contract  wttb  the  other  children,  Darld, 
Chadie,  and  Axool,  by  the  terms  of  wbldi 
the  latter  were  to  be  paid  |2,105— ^795  to 
Davldf  $700  to  duurUe,  and  flOO  to  Anna; 
snc3i  payments  to  be'  made  eto  soon  as  tlie 
promisors  should  obtain  a  clear  title  to  the 
land;  the  promisees  to  pay  one-baU  the  cost 
of  getting  such  clear  title;  -  the  first  parties 
to  have  the  choice  of  paying  these  sums  In 
cash  or  In  bankable  notes  at  6  per  cent.'  The 
amended  petition  of  the  plaintiff,  David 
Stelnbom,  set  out  the  foregoing  fiictfl  and  a 
copy  of  the  ocmtract,  and  alleged  that  Lonlsa, 
John,  and  August  Instituted  en  actlm  in  the 
district  court  In  which  the  plaintiff  and  his 
brother  and  sister  were  ttie  defteadants,  in 
whlcb  they  made  default  and  which  resulted 
in  quieting  the  title  to  the  land  In  the  plalo- 
tiffs  in  tiiat  action,  and  Unt  sndi  proceed- 
ings did  divest  the  plaintiff  of  bis  Interest  in 
the  land  and  vest  it  in  the  plaintlfl^  therein, 
that  they  had  failed  to  pay  his  $705  less  bis 
portion  of  the  court  costs,  except  $100  paid 
In  the  spring  of  1914,  that  ever  since  the 
making  of  sudi  contrart  the  plalntiCFs  therein 
have  been  In  possession  claiming  ownership 
of  the  land,  and  plaintiff  asks  Judgment  and 
a  lien  for  the  balance  of  the  $7^,  with  In- 
terest . 

The  suit  known  as  case  Na  6031  set  up  a 
mistake  In  the  description  In  the  will  and 
asked  for  Its  correction  In  accordance  with 
the  Intention  of  the  testator,  the  petition 
therefor  being  verified  by  August  Stetnbom, 
aad  the  decree  was  entered  March  14,  1906, 
in  accordance  with  the  prayer  of  the  petition. 
The  abstract  states  that  In  the  trial  of  this 
case  all  of  the  papers  and  proceeding  in 
case  No.  6031  were  considered  by  the  district 
court  as  snfflclently  pleaded  and  were  exam- 
ined and  considered  on  the  demurrer.  The 
court  sustained  a  demurrer  to  the  amended 
petition,  and  from  this  ruling  the  plaintiff  ap- 
peals. 

[1,  2]  It  seems  that  at  the  succeeding  term 
leave  was  asked  to  redocket  the  case  for  fur- 
ther orders,  which  was  denied,  and  an  at- 
tempt Is  made  to  dismiss  the  appeal  on  ac- 


count thereof;  but  a*  the  i^feat'SeNDa  to 
have  covered  all  adverse  mUngs,  it  will  not 
be'  dismissed. 

On  the  part  of  the  defendants  It  is  urged 
that  the  court  bad  no  Jurisdiction  to  change 
the  will  after  It  had  been  probated,  anid  that 
its  attempt  to  do  so  and  the  decree  were  and 
are  wltiiout  legal  force  and  effect  end  hence 
their  title  has  not  been  perfected,  and  the 
amount  promised  the  plaintiff  has  never  be- 
come due  or  payable.  Plaintiff  responds  that 
the  result  of  the  former  suit  was  In  effect  to 
quiet  the  title  to  the  land  against  the  plain- 
tiff In  favor  of  the  defendants  who  have 
ever  since  beai  In  possession  daimlng  owna> 
ship,  and  treating  the  matter  as  the  quieting 
of  their  title,  and  hence  Oiey  cannot  be  heard 
to  aasert  its  Invalidity  or  bieffectuaUty. 

Mncih  dlflcnsBtra  Is  had  as  to  the  distinction 
between  correcting  and  changing  a  win  whitdi 
need  not  be  oonstdend  far  the  reaara  that 
the  case  turns  on  another  matter. 

The  court  bad  jnrlsdlctlon  of  case  Na  6031. 
and  irtuthtf  OT  not  It  properly  (dumged  the 
will  BO  as  to  vest  the  plaintiffs  therein  with 
the  title  ttiey  desired,  the  decree  undertook 
SO  to  do  and  has  never  been  appealed  from, 
and  t3ie  benefldarles  thereof  cannot  be  heard 
now  to  assert  Its  Invalldl^  as  a  defense  to 
their  obligation  to  the  hdn  against  whom 
such  decree  was  taken. 

The  contract  to  pay  as  soon  as  dear  title 
to  the  land  should  be  obtained,  the  alleged 
recognition  of  this  obligation  by  the  payment 
of  $100  thereon  two  years  before  this  ac- 
tion was  brought,  with  the  defendant's  al- 
leged claim  of  full  title,  conceded  by  the 
plaintiffs,  and  their  continued  possession  of 
the  land  under  such  claim,  In  the  absence  of 
for  the  plaintiff  for  the  amount  unpaid  on  his 
dfiini. 

The  Judgment  sustaining  the  demurrer  to 
the  amended  petition  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings 
In  accordance  herewith.  AU  the  Justices 
concurring. 


JOHNSON  V.  THOMAS  et  al    (No.  20346.) 
(Supreme  Court  ot  Kansas.   Dec  9,  1916.) 

(ByUabiu  hg  the  Court.) 

Waters  and  Wateb  Cousses  <S=^12Gi2)~ 
Flo  WAGE— Actions  fob  Injubxes— Sum- 

OXENCT  OF  EVIDENOX. 
The  evidence  ezammed,  and  heid  sufficient 

to  Huataio  the  Judgment 

 [Eld.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  ({  139.  142 ;  Dec. 
Dig.  ^12Q(Z)h 

Appeal  from  District  Court  Shawnee 
County. 

Action  by  Relley  Johnson  against  Fred 
Thomas,  In  which  Martha  S.  Wilson  was 
made  a  party  defendant  From  a  Judgment 
for  defendant  'Hiomas,  plaintiff  and  defend- 
ant Wilson  appeal.  Affirmed. 
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Hugh  T.  Fisher  and  M.  O.  Lock,  both  of 
Topeka,  for  ap[>eIlaDtB.  Hann  &  Gawi  of 
Topeka,  for  appellee. 

BUROU,  J.  The  action  was  commenced  by 
Johnson  to  recoTer  damages  from  Thomas. 
The  charge  was  that  Utomas  maintained  a 
dike  extending  east  and  west  on  the  north 
side  of  his  land,  and  cut  an  opening  In  a 
dike  maintained  by  Johnson  on  the  east  side 
of  the  Thomas  land,  whereby  aocnmnlated 
surface  water  was  cast  In  volume  on  John- 
son's land.  Thomas  answered,  claiming  the 
land  on  which  the  Johnson  dike  was  located, 
and  consequently  the  right  to  demolish  that 
dike.  He  also  claimed  damages  for  injury 
to  his  land  resulting  from  the  erection  of 
that  dike.  Martha  S.  Wilson  owned  a  nar- 
row tract  of  land  lying  between  the  Johnson 
and  Thomas  farms,  was  Interested  In  the 
maintenance  of  the  dike,  and  claimed  title 
to  the  land  on  whit^  It  rested.  She  was 
made  a  party.  At  the  conclusion  of  a  trial 
before  the  court,  Judgnjent  was  rendered 
denying  damages  either  to  Johnson  or  to 
Th<m\as,  and  quieting  Thomas'  title  to  a 
atrip  of  land  eight  feet  wide  on  which  the 
Johnson  dike  rested.  Johnson  and  Martha 
S.  Wilson  appeaL 

The  errors  assigned  are  that  the  court 
denied  the  motions  of  Johnson  and  Martha 
&  \yilson  for  a  new  trial.  The  only  ground 
of  the  motions  to  which  the  argument  of  the 
appellanta  can  apply  is  that  the  Judgment 
is  contrary  to  the  evidence  and  contrary  to 
law.  Special  findings  of  fact,  with  conclu- 
sions of  law  separately  stated,  were  not  re- 
guested  or  returned,  and  the  case  Is  argued 
here  much  as  it  must  have  been  in  the  dis- 
trict court.  The  evidence  is  quite  volumi- 
nous, and  Is  conflicting,  or  open  to  conflict- 
ing interpretations,  on  every  material  point. 

The  first  question,  in  order  of  Importance, 
related  to  the  location  of  the  boundary  line 
between  the  Thomas  and  Wilson  tracts. 
Thomas  claimed  the  line  was  eight  feet  east 
of  a  hedge  which  ^tended  north  and  south 
on  the  east  side  of  his  land.  The  next  ques- 
tiim  was  whether  or  not  Thomas  had  lost 
his  right  to  the  eight-foot  strip  of  ground 
between  the  hedge  and  the  boundary  because 
of  adverse  possession  by  Martha  S.  Wilson 
and  her  predecessors  In  title.  This  court  Is 
not  concerned  with  any  of  the  various  things 
to  be  taken  Into  account  In  determining  the 
weight  of  the  evidence.  Its  wAe  concern  is 
with  the  subject  whether  or  not  substantial 
evidence  appears  sustaining  Thomas'  claim 
respecting  boundary,  end  sustaining  Thom- 
as' title  under  the  rules  of  law  relating  to 
acquisition  of  title  by  adverse  possession. 
The  appellants  do  not  attempt  to  s^regate 
all  the  evlden(»  favorable  to  Thomas,  give 
that  evidence  Its  fall  probative  force,  and 
then  discuss  Its  legal  effect.  They  propound 
a  theory  of  the  case,  or  perhaps  two  theories, 
favorable  to  themselves,  and  then  seek  to 
sustain  those  theorlee  by  maiohallng  all  the 


evidence  in  the  record  which  can  be  ntlUsed 
for  that  purpose,  and  by  discounting  all  the 
evidence  whi<di  stands  in  their  way.  The 
court  does  not  propose  to  recita  or  to  debate 
tne  evldenoe.  Accepting  that  which  was 
favorable  to  Thomas,  the  judgment  of  the 
district  court  was  abundantly  anstalned. 

With  Thomas*  rls^t  to  the  land  on  whlcb 
the  Johnson  dike  stood,  and  consequent 
right  to  abate  the  dike,  disposed  of,  the  re- 
maining question  was  whether  or  not  the 
east  and  west  dike  on  the  n<n:th  iride  of  the 
Thomas  land  caused  water  to  be  accumulate 
ed  and  cast  In  volume  across  the  WilwHi 
land  and  upon  the  JohnB<ni  land,  to  Jotm- 
son'B  Injury.  The  petition  alleged  that  the 
surface  water  on  the  Thomas  land  drained 
toward  the  north,  the  dike  on  the  north  ob- 
structed Its  natural  flow,  it  was  diverted  to< 
wards  the  east,  and  it  debouched  on  John- 
son's land.  The  answer  allied  that  the 
Thomas  land  drained  toward  the  east,  and 
that  Uie  dike  wrongfully  erected  by  Johnson 
obstructed  the  natural  flow  of  the  water  and 
caused  it  to  accumulate  on  the  Thomas  laudl 
This  made  an  Issue  of  fact  with  respect  to 
what  course  water  on  the  Thomas  land 
would  take  under  the  Influence  of  gravity. 
By  a  system  of  drainage  consisting  of  town- 
ship, road,  and  private  ditches  and  drains, 
subtrt^ntlally  all  water  was  excluded  from 
the  Thomas  land  except  that  which  fell  upon 
It.  Sometimes,  however,  heavy  rains  would 
cause  a  road  drain  at  the  west  of  the  Thom- 
aa  land  to  overflow,  and  some  water  would 
reacdi  the  Thomas  land  from  that  source. 
Thomas  teetlfied«that  his  land  all  slopes  to- 
ward the  east.  Just  a  little  of  his  land 
slopes  toward  t!he  north,  "but  the  fall  is  all 
east,"  and  water  falling  on  his  land  runs 
east  He  farther  testified  that  water  over- 
flowing from  the  road  drain  would  go  east. 
Ue  has  no  ground  on  which  wat«r  stands. 
There  is  a  slope  to  It,  and  water  naturally 
runs  down  to  a  low  place  on  Johnson's  land 
which  has  been  there  for  years.  The  dike 
built  by  Johnson  backed  water  on  Thomas* 
laud  and  held  It  thera  D.  F.  Ramer,  who 
displayed  familiarity  with  the  Bltuation, 
testified  that  the  Thomas  land  drains  "a 
little  to  the  east,  Just  the  same  as  all  the 
others."  The  county  surveyor  testified  that 
the  only  drainage  of  the  laud  Is  towards 
the  east,  that  Is,  in  an  easterly  direction; 
that  water'  falling  on  the  40-acre  tract  north 
of  the  Thomas  dike  would  run  toward  the 
southeast,  more  east  than  south ;  that  water 
falling  on  the  l^omas  land  south  of  his  dike 
would  run  east,  and  a  little  north ;  and  that 
the  Johnson  and  Wilson  tracts  He  east  of 
the  Thomas  land  and  are  lower  than  the 
Thomas  land. 

The  testimony  Just  recited  Is  clearly  suf- 
ficient to  sustain  the  Judgment.  Conceding 
that  some  portion  of  the  water  on  the  Thom- 
as land  would  flow  a  little  north  In  Its  gen- 
eral easterly  course,  and  so  be  restrained  by 
the  Ttaomaa  dike^  there  waa  no  avldaace 
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tvom  whidi  the  court  could  estimate  or  ap- 
portion the  quantity  or  determine  the  effect 
on  Johnson's  land. 

,  The  Judgment  of  the  district  court  la  af- 
flrmed.   All  the  Justices  concurring. 


BLT  V.  WICHITA  NATURAL  GAS  CO. 
BELL  BROS.  &  McDONALD  t.  SAME. 

(Nos.  20350,  20361.) 
(Snprane  Court  of  KansaB.   Dec.  9.  1016.) 

(SyUabus  by  the  Court.) 

1.  Mines  .and  Minerals  <S»S3  —  On.  ahd 
Gas  Leases— Tztui  to  Gas. 

A  contract  by  which  a  pipe  line  coapanr 
agreed  to  accept  the  minimum  of  5,000,000  cubic 
feet  of  gas  from  the  owners  of  a  □amber  of  c^s 
leases  and  producing  wella,  luiying  ea(^  month 
at  tbe  rate  of  3^  cents  per  tboosand,  held  to 
have  been  executory;  the  title  to  the  gas  pasa- 
ing  only  as  delivery  was  inada. 

[Ed.  Note.— For  other  cases,  see  Mines  ^and 
Alincnils,  Cent.  Dig.  fl  212,  214,  216;  Dec. 
Dig.  <ft=>83.] 

2.  Mines  and  Minerals  «=>S3  —  Oil  and 
Gas  L«ase&— Acceptance  or  Gas  — "Meb- 

OH  ANT  ABLE." 
In  a  contract  by  which  a  company  owning 
a  pipe  line  for  tbe  diatribution  and  sale  of  natu- 
ral gaa,  to  cities  and  towns  and  factories,  agreed 
to  accept  and  pay  for  a  stated  daily  minimum  of 
gaa,  a  proTisiou  that  the  gaa  was  to  be  "mer- 
chantable" is  held  to  imply  its  conformity  to 
an  ordinary  and  reaaonable  standard  of  quality; 
and.  the  fact  that  tbe  gas  tendered  under  such  a 
contract  contained  oaly  from  500  to  650  British 
thermal  units  per  cubic  foot,  while  the  gas 
handled  by  the  company  which  was  obtained 
from  other  sources  contained  about  1,000,  ia 
held  tp  compel  the  conclusion  as  a  matter  of 
law  that  It  was  not  "mvcbantable"  in  the  sense 
in  which  that  term  was  employed  in  the  con- 
tract. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  212^  214,  215;  Dec. 
Dec  big.  «8=»83. 

For  other  deflidtknis,  sse  Words  and  Hirases, 
first  and  Second  Series,  MerchantaUe.] 

Appeal    ttQta    District    Court.  Neosho 

County. 

Actions  by  Seth  Ely  agaluat  the  Wichita 
Natural  Gas  Company,  and  by  Bell  Bros.  & 
McDonald  against  tbe  same  defendant 
From  Judgments  for  plaintiffs,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  render  Judgments  tor  defendant. 

Brennan,  Kane  &  McCoy,  of  BartlesviUe, 
Oki;,  A.  C.  Malloy,  of  Hotchlnson,  and  J.  J. 
Jones,  of  Chanute,  for  appellant.  Hugh  P. 
Farrelly  and  Thomas  R.  ETana,  both  of 
Gbannte,  for  anpelleefc 

MASON,  J.  The  Wichita  Natural  Gas 
Company  la  a  corporation  owning  a  pipe  line 
extending  from  Gushing,  OkL,  on  the  aouth, 
to  Hutchinson  on  tbe  west  and  lola  aa  the 
east,  through  which  It  auppllea  a  number  of 
cUlw  and  towns  and  ftctories  wltii  natural 
gas.  On  May  24, 1013,  It  entered  Into  a  writ- 
ten contract  with  Bell  Bros.  &  McDonald 


and  Williams  &  O'Dell,  by  which  on  certain 
conditions  it  agreed  to  pay  at  the  rate  of 
3%  emtn  per  thousand  feet  for  dry  and 
merchantable  gas  to  be  furnished  to  it  by 
them,  the  minimum  amoont  to  be  5,000,000 
cubic  feat  dally.  The  company  paid  for  all 
the  gas  it  used,  bat  beginning  with  the  month 
of  November,  1014,  it  did  not  use  the  full 
amount  of  tbe  prescribed  minimum.  On 
April  7,  1914,  two  actions  were  bronght 
against  the  company  upon  the  contract,  one 
by  Seth  Ely,  who  by  asslgument  had  suc- 
ceeded to  the  rights  of  Williams  &  O'Dell,  and 
the  other  by  Bell  Bros,  ft  McDonald,  the  par- 
pose  of  which  was  to  charge  it  with  llablltty 
at  the  rate  ol  $175  a  day  (that  being  the 
dally  charge  for  6,000,000  feet,  at  S%  cents 
per  thousand),  less  what  It  had  paid  for  the 
months  of  November  and  December,  1013, 
and  January  and  B^ebmary,  1914;  the  divl- 
sion  between  the  plaintiffs  not  being  in  dis- 
pute. By  supplemental  petitions  similar 
claims  were  made  for  each  month  up  to  and 
including  January,  lOlS.  The  company  de- 
fended upon  the  ground  that  Its  refusal  to 
accept  and  pay  for  as  much  gas  as  the  con- 
tract called  for  was  Justifiable  because  It  was 
due  to  the  fact  that  the  gas  furnished  was 
of  low  grade,  unmerchantable,  and  unsulted 
to  Its  purpose.  The  plaintiffs  recovered  Judg- 
ments aggregating  $54,600.74,  and  the  de- 
fendant appeals.  ' 

[t]  1.  The  actions  were  brought  on  the 
theory,  which  the  trial  court  sustained,  that 
the  contract  referred  to  was  an  executed  con- 
tract, that  the  title  to  the  gas  had  pnssed  to 
the  defendant,  and  that  the  plaintiffs  were 
therefore  entitled  to  recover  the  agreed  pur- 
jhase  price.  The  defendant  maintains  that 
the  contract  was  executory,  that  the  title  to 
tho  gas  passed  only  as  It  was  delivered  and 
accepted,  and  that  even  If  its  defense  based 
on  t^ie  quality  of  the  gas  Is  not  established, 
its  liability  Is  limited  to  such  damages  as 
the  plaintiffs  have  suffered  by  reason  of  Its 
failure  to  perform  Its  agreement  to  take  and 
pay  for  a  fixed  amount  of  gas.  This  phase 
of  the  controversy  must  be  .determined  large- 
ly from  the  language  of  tbe  omtxact.  which 
reads  aa  f^ows: 

"This  contract  and  memorandum  of  agree- 
ment made  and  entered  into  this  24th  day  of 
May,  1913,  by  and  between  Bell  Bros,  ft  Mc- 
Donald, a  copartnership,  of  Kobinson,  Illi- 
nois, Dart;  of  tbe  first  part,  and  Williams  & 
0'I>eli,  a  copartnership,  of  Svanston,  Illinois, 
party  of  the  second  part,  and  the  Wichita  Nat- 
ural Gas  Company,  a  corporation,  hereinafter 
called  the  vendee,  party  of  the  third  part,  wit- 
ncBseth: 

"That  whereas,  party  of  the  first  part  owns 
and  controls  certain  leases  and  gas  production 
in  township  thirty-three  (33)  north,  range  ten 
(10)  east.  Chautauqua  county,  Kansas  (known 
as  Summit  township,  which  adjoins  tnat  in 
which  Sedan  is  situated),  and  proposes  to  ac- 
quire dther  leases  and  develop  gas  prodnetlon 
in  said  township,  and  desire  a  market  for  gas 
so  owned  and  produced;  and 

"Whereas,  party  of  the  aeoond  part  now  owns 
and  controls  certain  gaa  leeaea  and  gns  produc- 
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tlMi  In  the  samb  said  township  thirty-three  (38) 
north,  range  ten  (10  east,  Cbautaugna  county, 
Kansas  (known  as  Summit  township),  and  pro- 
poses to  acquire  further  leases  and  oevelop  addi- 
tional production  of  gas  in  the  same  territory, 
and  denres  a  market  tot  its  present  produedon 
*  and  the  prodactiim  it  me^  acquire  aa  aforesaid; 
and 

"Whereas,  said  Wichita  Natural  Gas  Com- 
pany, party  of  the  third  part,  owns  and  controls 
certein  pipe  lines  for  the  transnuition  of  nata- 
ral  gaa  and  desires  to  purchase  gaa  for  distribu- 
tion: 

"Now,  therefore,  this  agreement  witnesseth 
that  the  parties  hereto,  for  and  in  consideration 
of  the  covenants  and  agreements  hereinafter  .get 
forth  and  contained  as  well  as  of  the  mutua^it? 
hereof,  have  covenanted,  promised  and  agreed  to 
and'  Willi  each  other  as  follows: 

"First.  Parties  ot  the  first  and  second  part 
agree  to  secare  all  necessary  rights  of  way  for  a 
pipe  line  to  be  built  by  the  vendee,  as  herein- 
after set  out,  connecting  the  said  vendee's  pres- 
ent pipe  line  to  the  territory  where  tiie  leases 
and  prodnction  of  the  parties  oi  the  first  and 
second  part  are  located,  as  above  set  out,  and 
to  secure  for  the  said  vendee  sufficient  land  for 
the  location  of  a  pump  station  at  such  places 
as  the  vendee  shall  designate,  the  actual  cost  of 
the  said  rigfati  <^  way  and  land  so  aecored  is  to 
be  borne  by  the  vendee.  Said  parties  of  the 
first  and  second  part  shall  at  all  times  acquaint 
the  vendee  of  the  cost  and  expense  necessa^  and 
occasioned  in  the  aecnring  of  aaid  rights  of  way 
and  land. 

"Second.  The  vendee  agrees  to  begin  the 
laying  and  construction  of  a  six-inch  pipe  line 
and  gas  pumping  station  upon  the  right  of  way 
and  land  indicated  in  the  foregoing  paragraph, 
together  with  necessary  field  lines,  or  the  equiva- 
lent of  a  six-inch  diameter  as  a  main  tnmh  or 
gathering  line,  with  branches  of  smaller  rize, 
to  the  wells  of  the  parties  of  the  first  and 
second  parts,  within  the  territory  above  de- 
scribed. It  is  nnderstood  that  the  plant  is  to  be 
so  constructed  as  to  have  a  cajpaci^  to  handle  a 
minimum  of  five  million  (5,000,000)  cubic  feet 
daily  of  two  (2)  pound  gas,  based  on  an  intake 
pressure  at  the  compressor  station  of  one  hun- 
dred <1V0)  pounds.  The  station  and  plant  to 
be  of  ampte  proportions  to  deliver  the  said 
mlnim^im  Qoantity  of  gas  against  anch  pressure 
aa  may  b«  existing  in  the  main  pipe  line  ot  the 
said  Wichita  Natural  Gas  Company. 

"Third.  Party  of  the  first  part  agrees  to  sell 
nnto  the  vendee,  and  to  deliver  into  its  pipe  line 
■yitem,  tbrongh  orifice  meters;  as  heronafter 
set  oDt,  all  the  gaa  produced  or  aoaulred  wiUilto 
the  above-mentioned  territory,  subject  to  the 
limitations  as  to  quantity  as  hereinafter  set 
out;  and  party  vendee  agrees  to  pay  for  aucfa 
dry  and  merchantable  gas  ao  fumiahed.  three 
and  one-half  (3%)  cents  per  thousand  cubic 
feet  of  two-pound  gas. 

"Fourth.  Party  of  the  second  part  agrees  to 
sell  unto  the  vendee,  and  to  deliver  into  its  pipe 
line  system,  through  orifice  meters,  as  here- 
inafter set  out,  all  the  gas  produced  or  acquired 
vnthin  the  above-mentioned  territory,  subject  to 
the  limitations  as  to  quantity  as  hereinafter  set 
out;  and  party  vendee  agrees  to  pay  for  suc^i 
diy  and  merchuitable  gas  ao  fumlshe£  three  and 
one-haif  ^H)  cents  per  thousand  cubic  feet  of 
two-pound  gas. 

"iifthj  The  vendee  agrees  that  the  totai 
amount  of  gas  purchased  from  both  first  and 
second  parties  shall  be  a  minimum  amount  of 
five  mUlion  (6,000,000)  cubic  feet  daily,  pro- 
viding, the  said  parties  of  the  first  and  second 
part  keep  their  open  fiow  capacity  six  (6)  times 
or  more  in  volume  the  quantity  which  the 
aaid  vendee  is  drawing  from  the  parties  of  the 
first  and  second  parts;  that  is  to  say,  for 
example,  that  the  parties  of  the  first  and  second 
parts  are  to  have  a  combined  open  flow  of  tiiirty 
miliion  (80^,000)  cubic  feet  before  th«  vendee 
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is  obligated  to  take  five  miBIon  *  6MX>0,000> 
cubic  feet  daily.    It  la  diatincdy  onderatood 

and  agreed  that  the  vendee  shall  take  gas  from 
the  party  of  the  first  pact  and  the  party  of 
the  second  part  In  such  proportion  as  the  opea 
flow  capacity  of  each  party  is  to  the  total  re- 
quired open  capacity;  that  is  to  say,  for  ex- 
ample, if  each  of  the  parties,  first  and  second 
part,  has  fifteen  million  (16,000,000)  cubic  feet 
open  flow  capacity  of  the  wells,  then  the  vendee 
is  to  take  one-half  (H)  of  the  five  million 
(8,000.000)  cubic  feet  minimum  from  each  par^, 
and  thus,  as  the  open  fiow  capacity  of  the  par^ 
of  the  first  "art  and  party  of  the  second  part 
varies,  so  will  vary  the  difference  of  the  amoont 
of  gas  taken  by  the  vendee  from  the  parties  ot 
the  first  and  second  parts. 

"Provided,  the  gas  production  of  the  parties 
of  the  first  and  second  parts  hereto  4s  capable 
of  delivering  its  taid  proportion  into  the  pipe 
lines  of  the  vendee  against  the  intake  pressure 
whatever  it  may  be. 

"It  is  further  agreed  that  in  the  event  dtfaer 
the  party  of  the  first  part  or  the  party  of  the 
second  part  cannot  furnish  its  proportion  of 
open  fiow  capacity,  then  the  vendee  shall  have 
the  right  to  take  the  l>a1ance  tTOsa  the  other 
party,  and  in  case  both  parties  of  the  first  and 
second  parts  cannot  furnish  the  iwjujmqn;!  of 
thirty  milUon  (30,000,000)  cubic  feet  opra  flow 
and  five  million  (5,000,000)  cubic  feet  of  gas 
per  day,  then  the  vendee  uiall  have  the  right 
to  purchase  gas  within  the  said  territory  from  an 
outside  par^,  or  parties. 

"Sixth.  Tne  vendee  shall  maintain  and  keep 
in  proper  repair  such  orifice  meters,  of  a  suitable 
size  and  of  such  a  type,  as  vendee  shall  select  and 
approve,  which  said  meters  shall  be  placed  at 
Buch  places  and  In  such  manner  as  vendee  shall 
deem  proper  and  necessary. 

"Sevenui.  That  as  often  as  once  a  day,  after 
said  vendee  begins  taking  gas  under  this  con- 
tract, it  shall  cause  all  meters  to  be  carefully  and 
accurately  read  by  some  competent  and  duly 
accredited  agent  or  empIoy6.  and  during  the 
term  of  this  contract,  shall  keep,  at  its  office, 
an  accurate,  correct  and  permanent  record  of 
said  readings,  and  shall  forward,  by  United 
States  mail  to  party  of  the  first  part  and  pari.- 
of  the  second  part,  on  or  before  the  second  day 
of  each  week,  a  correct  statement  of  the  amount 
of  ^  taken  hy  or  delivered  to  it  during  the  pre- 
ceding week  from  the  party  so  informed,  and  the 
said  parties  of  the  first  part  and  second  part 
shall  have  access  to  said  records  at  all  timeft 
during  business  hours,  for  the  purpose  of  as- 
eertaSiung  the  amount  of  gas  which  has  been  or 
la  being  taken  and  delivered  under  this  eon-* 
tract 

"Each  and  every  successive  reading  of  any 
meter  ahall  be  final  and  conclusive  upon  both 
parties,  unless  objectiona,  in  writing,  are  made 
by  one  of  the  parties  hereto  and  served  upon 
the  vendee,  at  its  office  In  Bartlesvllle,  Okla- 
homa, within  ten  days  after  the  reading  com- 
plained of  was  taken,  stating  spedfic^y  the 
particulars  of  such  objections  and  Identifying 
the  meter  against  which  complaint  is  lodged 
in  which  case  the  reading  of  the  meter  Bo  object- 
ed to  shall  not  be  conclusive,  but  shall  remain 
open  for  readjustment  from  the  testing  of  sudk 
meter. 

"It  is  further  agreed  that  the  meters  so  fur- 
nished and  used  shall  be  kept  in  such  good  work- 
ing order  and  efficiency  that  they  vriU  register 
within  three  (3)  per  cent  of  the  actual  amount 
of  gas  passed  through  them.  In  case  a  meter 
shall  be  found  defective,  or  ceases  to  register, 
until  the  same  can  be  repidred  or  replaced,  the 
quantity  of  gas  delivered  shall  be  ascertained 
by  the  average  oi  another  meter,  or  hy  the 
amount  delivered  for  the  same  service  during  a 
sQCceeding  corresponding  period.  In  the  event 
of  the  party  of  the  first  or  second  part's  dis- 
satisfaction Mith  the  accuracy  of  tjie  meter, 
Che  VMulee  vnll,  upon  written  aivUcatlon  at  Its 
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offlce,  Tmn,  wltlifii  fifteen  days,  de  eame  tested 
In  place,  or,  If  necessary,  remored  to  tbe  shop 
and  tested.  In  the  event  party  of  the  first  or 
second  parts  craaplldn  of  the  meter,  and  causa 
a  test  to  be  made  as  above  mentioned,  and  same 
^aU  be  found  to  be  within  three  per  ce&t  cor- 
rect, then  the  par^  oomplainias  shall  pay  the 
cost  and  exi^nae  of  having  the  test  made. 

"Elgbth.  AU  bins  for  gas  delivered  hereunder 
AaH  be  dne  on  tbe  twentieth  (20tb)  day  of  Uie 
month  following  that  in  which  the  gat  was 
fumiabed,  and  all  payments  of  each  buls  shall 
be  made,  either  by  check  of  tbe  vendee,  or 
by  draft,  on  or  before  the  twenty-fifth  CHith) 
day  of  the  month  following  Uiat  m  which  the 
gas  Ifl  delivered. 

"Ninth.  The  vendee  shall  not  be  liable  to 
tbe  party  of  tbe  first  part,  or  the  party  of  the 
sectHid  pert,  or  to  any  person  whomsoever,  for 
any  damage,  injury  or  loss  arising,  or  resulting 
from  said  gas,  or  the  use  thereof,  before  it  passes 
through  the  meters  herein  provided  for. 

"Tvath,  In  consideration  of  tbe  purchase  of 
the  gas  as  faer^n  provided  for  party  of  the 
first  part  Bgnm  for  itself,  and  par^  of  .the 
second  part  agrees  for  itself,  not  to  sell  any 
gas  produced  within  this  said  mentioned  terri- 
tory to  any  other  _peraon  or  party  than  tbe 
vendee  named  herein;  and  the  said  vendee 
agrees  not  to  purchase  gas  from  any  other  per- 
son or  pari?  than  the  party  of  tiie  first  part, 
flnd  the  par^  of  the  second  nart,  unless  they 
fail  to  deliver  the  said  minimum  in  five  million 
(5,000,000)  cubic  feet  daily  capacity. 

"Eleventh.  It  is  understood  and  agreed  that 
this  contract  shall  be  binding  upon  tne  parties 
hmto,  their  heirs,  successors  and  assigns  for  as 
long  as  the  fidd  covered  as  above  set  out  will 
produce  gas  in  quantities  and  under  conditions 
that  render  it  profitable  to  both  partieB  to 
produce  and  transport  it. 

"Twelfth.  Parties  of  the  first  and  second  part 
admowledge  that  the  transportation  of  gas  over 
long  distance,  and  the  operation  of  compressor 
planti^  are  subject  to  accident,  interruption, 
labor  troubles,  and  other  difficulties,  and  the 
said  vendee,  this  contract,  only  obligates 
itself  to  carry  out  the  terms  thereof  in  so  far  as 
it  can  reasonably  do,  subject  always  to  strikes, 
accidents  and  casualties  beyond  its  control. 

"Thirteenth.  Parties  of  the  first  part  and 
second  part  in  further  consideration  of  the  cove- 
nants and  stipulations  herein  ccmtained,  agree  to 
proceed  without  delay  to  further  drilling  opera- 
tions, in  a  bona  fide  effort  to  increase,  at  as 
early  a  date  as  possible,  the  open  flow  produc- 
tion of  gas  to  thirty  million  (30,000.000)  cubic 
feet  per  day. 

"Fourteenth.  Vendee  agrees  that  upon  tbe 
s^ing  and  delivery  of  this  agreement  all 
the  parties  thereto,  that  It  will  proceed  to  the 
construction  of  its  pipe  lines  and  the  laying  of 
tbe  gas  line  as  proposed  herein,  by  placing  or- 
ders for  material  and  using  all  due  diligence  nec- 
essary to  a  speedy  InBtallation  oS  the  plant  as 
berdnbeAm  set  out 

"Fifteenth.  It  is  agreed  that  time  !■  and 
shall  be  of  tin  essence  of  this  contract" 

The  trial  court  in  Its  findings  of  fbct  de- 
scribes the  cmtrsct  as  me  "setUng"  certain 
gas.  Tbe  document  Itself  apeaks  at  the 
parties  of  the  first  and  second  part  as  agree- 
ing "to  sell'*  and  deliver  the  gas.  (Third 
and  fourth  paragraphs.)  But  language  used 
by  the  parties  to  designate  the  transaction  Ig 
not  ccmdualve.  35  C^c.  276.  It  seems  quite 
clear,  however,  that  the  contract  did  not 
contemplate*  en  bamediate  passing  of  the 
^tle  to  any  of  tbe  gas.  The  agreement  of 
tbe  company  that  the  amount  purchased 
should  be  a  mlnimam  of  fi,000,000  cubic  feet 
was  ooodttloned  upon  an  extent  of  produc- 


tion that  might  never  have  been  reached. 
When  the  contract  was  signed  the  plaintiffs 
bad  four  producing  wells.  When  gas  was 
tamed  into  the  defendant's  line,  in  October, 
1913,  they  had  17  or  18,  producing  66,000,000 
feet,  open  flow.  The  plaintiffs  contend  that 
by  providing  a  number  of  wells  sufficient  to 
produce  the  flow  (30,000,000  cubic  feet)  neo- 
essary  under  the  contract  to  entitle  them  to 
require  the  company  to  take  the  5,000,000 
feet  daily  minimum,  they  had  In  effect  re- 
duced the  gas  to  possession— converted  it  in- 
to personal  property  ready  for  delivery — and 
that  the  .situation  was  brought  within  the 
rule  by  which  under  a  contract  for  the  sale 
of  goods  not  in  existence  but  to  be  pro- 
duced the  seller,  the  title  is  ordinarily 
deemed  to  pass  as  soon  as  the  contract 
comes  to  relate  to  spedflc  ascertained  goods. 
Stewart  v.  Produce  Co.,  88  Kan.  521,  120 
Pac  ISl,  DO  L.  B.  A.  (N.  S.)  Ill,  Ann.  Gas. 
1014B,  701.  The  rule  referred  to  Is  not  ab- 
solute, being  merely  a  guide  to  assist  in  as- 
certaining tbe  real  Intentloa  of  tbe  parties, 
which  Is  the  c(»itrolllng  element  Note  to 
case  last  cited.  CO  L.  B.  A  (N.  S.)  HI.  We 
do  not  think  the  bringing  In  of  any  number 
of  wells,  whatever  their  production',  can  be 
regarded  as  reducing  to  pessessloa  all  tbe 
gas  within  a  designated  area,  or  as  ocmveit- 
Ing  It  Into  penoDaUy.  ia  Into  q^scUc  aacer- 
talned  property.  The  qaaxdiUy  cannot  be  def- 
initely determined,  and  there  is  always  the 
poMlbllltr  eC  Ste  ewBitptog  m  belnc  diverted 
through  drilled  on  other  land.  See 

citations  otitacted  In  Kansas  Natural  Gas 
Oa  T.  HaskeU  (a  0.)  172  Fed.  S4B,  S63;  Kan- 
sas Natural  Gas  Oa  v.  Neosho  County,  76 
Kan.  885,  8»  Pac.  750;  Thornton's  Law  Be- 
latlng  to  Oil  and  Oaa,  H  21,  32. 

Decisions  are  cited  In  behalf  of  the  plain- 
tiffs to  suiqport  the  prc^Mwitlon  that  <^1  and 
gas  become  pentonal  property  **when  dis- 
covered and  reduced  to  possession  either  In 
the  wells  or  in  pipes  or  tanks."  None  of 
them,  however,  extends  the  principle  to  gas 
In  place,  although  an  outlet  through  wells 
has  been  provided.  In  typical  instances  the 
language  of  the  court  was: 

"Petroleum  oil  is  a  mineral,  and  while  in  the 
earth  It  is  part  of  the  realty,  and  should  it  move 
from  place  to  place  by  percolation  or  otherwise. 
It  forms  part  of  that  tract  of  land  in  which  it 
tarries  for  the  time  being,  and  if  it  moves  to 
the  next  adjc^ng  tract  it  becomes  part  and 
parcel  of  that  tract;  and  It  forms  part  of  some 
tract,  until  it  reaches  a  well  and  is  raised  t» 
the  surface,  and  then  for  the  first  time  it  be- 
comes the  subject  of  distinct  ownership  sepa- 
rate from  the  realty,  and  becomes  personal  prop- 
erty, the  property  of  the  parson  into  whose 
well  it  came.  And  this  is  so  whether  the  oil 
moves,  percolates,  or  exists  In  pools  or  deposits. 
In  eitiier  event  It  Is  property  of,  and  belongs 
to,  the  person  who  reaches  it  by  means  of  a 
well,  and  severs  it  from  the  realty  and  con- 
verts it  into  personalty."  Kelley  v.  Ohio  OU. 
Co.,  57  Ohio  St  817,  328,  49  N.  B.  399,  401 , 
(39  U  B.  A.  765,  63  Am.  St  Bep.  75U. 
-  "The  peculiar  wandering  character  of  gas  and 
oil  precludes  ownership  .u  (heir  aaturid  statSti 
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and  hence  ^ey  are  not  the  subiects  of  sale  end 
conveyances  until  they  have  been  reduced  to  pos- 
seaaion  and  placed  under  control  by  being  di- 
verted from  their  natural  paths  into  artificiat 
receptades."  New  American  Oil,  etc.,  Co.  v. 
O^oyer,  166  Ind.  402.  411.  76  N.  Bi  2S6.  206. 

Other  ftatnres  of  the  contract  tend  to 
soBtaln  the  Tiew  tliat  It  was  execatory — 
that  file  plalntUfB  undertook  to  sell  gaa  to 
the  defendant  aa  It  was  tamlabed,  rather 
Uian  to  transfer  tlUe  In  tbe  mass.  The  pre- 
amble recited  that  they  proposed  to  acquire 
other  leases  than  those  they  thea  b^,  and 
to  develt^  additional  production,  and  that 
tiiey  desired  a  market  for  ttielr  present  and 
future  production.  They  were  not  limited 
In  th^  operation  to  what  they  already  pos* 
sesBed.  If  they  at  any  time  had  found  them- 
selves tanable  to  furnish  6,000,000  cuUe  feet 
of  gas  from  their  then  holdings  the  con- 
tract  clearly  authwlsed  them  to  deliver  to 
the  deCoidant  gas  obtained  under  new 
leases. 

The  prorlslon  of  the  contract  (tenth  para- 
graph) that  the  .plaintiffs  should  not  sell 
gas  from  the  territory  described  to  any  one 
but  the  defendant,  whether  valid  or  other- 
wise, carried  no  Implication  that  the  title  had 
already  passed  from  them.  They  conid  con- 
tract not  to  sell  property  which  they  owned. 
Just  as  they  could  cpntract  to  sell  it  In- 
deed, If  they  no  longer  had  title  their  agree- 
ment that  they  would  not  make  a  sale  else- 
where was  entirely  superfluous. 

It  would  serve  little  purpose  to  undertake 
a  review  of  eases  arising  under  contracts  re- 
lating to  the  sale  of  different  kinds  of  prod- 
ucts or  merchandise.  Their  analogy  to  tbe 
present  case  In  most  Instances  is  incomplete. 
As  there  was  no  way  of  ascertaining  the 
quantity  of  gas  underlying  the  tracts  cov- 
ered by  the  plalntlfFfl'  leases,  or  tapped  by 
their  wells,  or  of  segregating  or  meaaoilng 
any  put  ot  it  exc^t  as  It  should,  be  stored 
In  pipes  or  tanks,  we  think  the  title  passed 
only  as  delivery  was  made  and  measure- 
ment  had,  and  the  contract  remained  execu- 
tory except  as  to  tbe  gas  actually  delivered. 
This  concloslon  of  course  interposes  no  ob- 
stacle to  a  recovery  by  the  plalntlfls  <tf  any 
damages  th^  may  have  suffered  by  tbe  de- 
fendant's breadi  of  the  contract,  a  remedy 
Just  aa  adequate  as  that  sov^ht  ta  these  ac- 
tions, although  Involving  a  more  complicated 
inquiry  for  Its  enforcement 

[2]  2.  Xbe  trial  court  made  a  number  of 
findings  of  fact,  among  which  were  the 
following.  Which  bear  upon  the  issue  whether 
the  quality  of  tbe  gas  was  such  that  the 
defendant  was  Jnstlfled  in  refusing  to  ac- 
cept and  pay  for  it,  in  other  words,  whether 
the  gas  was  "merchantable"  within  the  mean- 
ing of  that  word  as  used  In  the  contract: 

"The  gas  produced  by  plaintiffs  In  the  Sedan 
field  and  which  was  sold  to  defendant  was  diT 
gaa  and  contained  from  500  to  550  B.  T>  V.n 
(British  tbennal  units)  per  cubic  foot. 

**Tbe  balance  of  the  gas  purchased  by  de- 
fendant to  sapply  its  custDmen  cor  prodnced  1^ 


itself  (or  like  purposes  contained  about  1,000- 
B.  T.  U.'s  per  cubic  foot 

"The  gas  produced  by  plaintiffs  burned  aatis- 
factorily  and  made  good  hfat  and  U|^t  when 
not  mixed  with  other  gas. 

"Tbe  gas  prodnced  by  plaintiffs,  when  run  into 
pipe  lines  along  with  gas  containing'  1,000  B. 
T.  U.'s,  resulted  hi  a  variable  gas  that  did  not 
bum  satisfactorily  or  give  good  light  or  heat, 
but  would  frequently  go  entirely  out  after  being 
lighted. 

"Tbe  two  grades  of  gas  did  not  mlz  thoroujAi- 
ly  when  run  into  the  pipe  line  together,  owing 
to  the  variation  in  pressure  maintained  in  the 
line,  so  that  part  m  the  time  the  high  grade 
gas  was  going  through  the  mixers  of  Cfmsumers 
and  part  of  the  time  the  low  grade  was  going 
through,  and  tbe  change  from  one  kind  to  tiie 
other,  each  requiring  a  different  air  adjustment 
of  the  mixers,  cau^  the  fires  to  go  out. 

"Natural  gas  possessing  BOO  B.  T.  U.'s  per 
cubic  fofit  has  a  cnnmercial  value  in  Sedan. 
Kan.,  and  vicinity,  and  is '  reasonably  fit  for 
use  as  fuel  and  light 

"At  the  time  of  entering  into  the  contract 
referred  to  in  finding  No.  1,  none  of  the  par- 
ties knew  anything  about  tbe  variation  ot  gas 
in  southern  Kansas  and  Oklahoma  in  heat 
units,  nor  was  anything  known  about  it  by  aay 
of  the  parties  at  the  time  of  the  assignment  (ff 
Williams  &  <yDeU  to  Seth  Sly. 

"It  was  known  to  Bdl  Broa.  &  McDonald, 
and  Williams,  &  CVOdl  at  tiie  time  of  making 
tbe  contract  referred  to  in  finding  No.  1,  and 
to  the  assignee  of,  Williams  &  O'Dell,  Seth  Ely, 
ever  since  acquiring  an  interest  in  the  con- 
tract, that  defendant  was  purchasing  tbe  gas 
from  them  for  sale  and  afstrilnition  to  gas 
consumers  In  Kansas,  through  a  system  of 
pipe  lines. 

"There  was  no  express  or  implied  warranty 
in  the  contract  in  question  Aat  the  gas  s<^d  to 
defendant  would  mix  with  a  gas  of  a  different 
number  of  heat  units  so  as  to  give  a  satisfac- 
tory result  to  consumers  of  the  Wichita  Natu- 
ral Gaa  (Company,  although,  as  a  matter  ot  fact, 
such  gaa  would  mix  under  a  constant  pressure 
in  the  pipe  line  so  aa  to  give  a  satlsfacbwy  re- 
sult to  consumers. 

"The  Public  Utilities  Commission  made  an 
order  that  no  gas  of  less  than  800  B.  T.  U.'s 
should  be  add  to  consumers  in  Kansas  (except 
by  permission  of  the  commission),** 

While  no  finding  was  made  to  that  effect 
it  is  agreed  that  the  enforcement  of  the  or- 
der of  the  Utilities  Commission  referred  to 
was  enjoined  by  the  district  court  of  Shaw- 
nee county,  in  an  action  brought  by  Seth 
Bly,  and  that  no  ai^ieal  was  taken  from  the 
Judgment  in  -that  case.  The  trial  court  In  the 
present  cases  stated  as  concluslcms  of  law 
that  the  order  of  the  Utilities  Commission, 
forbidding  the  sale  without  its  consent  of  gas 
containing  less  than  800  Britltsh  thermal 
units,  was  void,  being  In  excess  of  its  au- 
thority, and  that  the  gas  produced  by  the 
plaintiff  was  merchantable  within  the  mean- 
ing of  ttie  contract  The  authority  of  the 
Utilities  Commission  to  regulate  the  sale  of 
natural  gaa  of  a  kiw  heat  producing  quality 
Deed  not  be  considered.  The  order  that  was 
made  must  be  disregarded  at  least  as  to  the 
plaintiff  Ely,  since  Its  enforcement  against 
him  has  been  «ij(dned.  The  question  to  be 
detfflmlned  is  whethw  under  tbe  findings  th^ 
gas  furnished  by  the  lAotntUGs  met  the  re- 
quirement as  to  merchantability.  l%e  ooit- 
trftct  la  to  be  Interprvted  in  the  Utfit  of  the 
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fact  tbat  all  parties  knew  the  ase  that  was 
to  be  made  of  the  gajs^-that  it  was  to  be  dla- 
tiibnted  throns^  a  system  of  pipe  lines  for 
sale  at  distant  plaeeu— and  must  be  deemed 
to  have  entered  into  tlie  agreement  in  con- 
templation of  that  nae.  Brldoioe  was  given 
In  behalf  of  tiie  defendant  that  it  received 
many  well-fonnded  complaints,  >hldi  it  at 
trlbuted  to  conditions  resulting  from  the 
quality  of  the  gas  famldied  by  the  plain- 
tiffs. The'  substantial  acceptance  of  the 
trial  court  of  this  portion  of  the  teatlm<my  is 
shown  by  the  finding  that  this  gas,  when  run 
into  pipe  lines  with  that  of  a  higher  bait 
producli%  quality  resulted  in  a  variable  gad 
which  did  not  bum  satlBfactorDy,  but  would 
frequently  go  entirely  out  after  bdug  light- 
ed. The  findings  that  this  happened  b^ 
cause  the  two  grades  of  gas  were  not  thor^ 
oughly  mixed,  that  tMs  was  due  to  the  varla- 
tton  in  pressure  maintained  in  the  line,  and 
that  tile  maintenance  of  a  orastant  pressure 
would  result  in  a  mixture  that  would  avoid 
difficulty,  Imply  that  the  court  held  it  to  be 
Incumbent  upon  the  defendant.  In  a  reasona- 
ble effort  to  market  the  gas  obtained  from 
tbe  plaintiff,  with  that  procured  from  other 
sources,  to  bring  aoout  a  complete  mixture  of 
the  two  grades  of  gas  by  subjectbig  them  to  a 
constant  pressnra  No  finding  was  made  as 
to  the  amount  of  trouble  or  expense  this 
would  occasion,  and  In  support  of  the  Judg- 
ment the  iHalntlffs  are  entitled  to  the  most 
favorable  construction  the  evidence  will  bear 
on  this  point  But  apart  from  any  question 
of  the  obligation  of  the  defendant  to  make 
any  special  provision  to  enable  it  to  handle 
thlu  particular  gas,  Che  matter  la  affected  by 
another  conalderatlou.  We  do  not  think  gas 
can  be  said  to  be  "merdiantable"  within  the 
meaning  of  this  contract,  merely  because  it 
will  bum.  and  Is  capable  of  producing  light 
and  heat,  and  can  be  sold  and  used  for  that 
purpose.  The  term  quoted  usually  carries  an 
imidlcation  of  quality— that  the  article  to 
which  it  Is  applied  conforms  to  ordinary  and 
reasonable  standards— -tiiat  It  Is  substantial- 
ly of  the  average  grade  or  value  of  similar 
goods  sold  In  the  same  market.  "Where  It  is 
provided  that  the  articles  sold  shall  be  'mer- 
chantable,* the  articles  must  be  of  a  quality 
such  as  is  generally  sold  In  the  market  and 
Boitable  for  the  purpose  for  which  they  are 
intended,  although  not  of  the  best  quality." 
36Gyc.  218.  Webster's  definition  is:  "Fit  for 
market;  such  as  Is  usually  sold  in  market, 
or  such  as  will  bring  the  ordinary  prl(»." 
Black's  Lew  Dictionary  gives :  "Fit  for 
sale;  vendible  in  market;  of  a  quality  audi 
as  will  bring  the  ordinary  market  price." 
"In  mercantile  contracts,  the  term  denotes 
the  stableness  of  the  goods,  and  signifies 
ordinary  quality  or  medium  quality  of  good- 
ness, salablUty,"  etc.  27  Cyc  481.  note  41. 
It  lUB  been  held  to  mean  "such  as  could  be 


sold  in  the  market  at  the  usual  and  ordi- 
nary prtce."  Waltcm  &  Jamea  ▼.  Black,  6 
Houat  (DeL)  140.  To  the  same  effiect  aee  IAb- 
ton  V.  Chapman  &  Dewey  I^anA  Co.,  77  Ark. 
116,  81  S.  W.  27;  Atkins  Bros.  Co.  v.  Grain 
Co.,  119  Ma  App;  110,  96  B.  W.  MO. 

We  think  the  word  must  in  the  present 
case  be  construed  as  relating  to  the  grade  of 
the  gas,  and  as  requiring  such  a  quality  as 
could  be  sold  at  the  ordinary  price,  without 
abatement  ft»r  Its  faUnre  to  measure  up  to 
the  general  standard.  The  gas  procured  by 
the  d^endant  from  other  sources  contained 
about  1,000  British  thermal  units;  that  fur- 
nished by  the  plaintiffii  but  SOO  or  560.  The 
latter  therefore  had  but  UtUe  over  half  the 
hcat-produ<dng  value  of  the  gas  ordinarily 
used  for  the  same  purposes.  Regardless  of 
any  order  of  the  Utilltiea  Commission  the  de- 
fmdant  could  not  ftiirly  and  rts^tfuUy  sell 
such  gas  to  Its  customers  for  the  same  price 
charged  for  the  ordinary  gas,  irtddi  was  of 
nearly  twice  Its  value  to  the  user.  The  de- 
fendant was  contrmctlng  for  gas  that  rea- 
sonably and  substantially  con^^Donded  In 
grade  with  that  generally  handled  in  the  ter- 
ritory in  whldi  tt  <verated.  The  parties  can- 
not be  regarded  as  having  contemplated  that 
the  defendant  was  to  be  vnt  to  tbe  Deo»- 
slty  of  either  selling  this  product  to  its  cus- 
tomers at  a  less  price  than  it  dnrged  for  br- 
dlnaty  gas;  or  of  mixing  it  In  vrith  aU  its 
other  supply,  thereby  producbig  a  homogene- 
ous mlxtinre  of  inteimedlatB  value  to  be  sidd 
at  a  reduction  corresponding  to  the  Infusion 
of  inferior  gas,  or  at  the  original  flat  rate, 
whfeh  would  be  unfair  to  the  oonsumer.  We 
cannot  regard  the  defendant  as  having  as- 
sumed an  obUgatlon  that  boimd  him  to  ei- 
ther of  these  lines  of  conduct.  Nor  are  the 
rights  of  the  parties  affected  by  tbe  tact  that 
the  general  knowle^  of  tba  tests  by  whb^b 
the  heat-producbag  quality  of  a  ,  gas  is  deter- 
mined in  British  thermal  units  has  been  de- 
veloped since  the  contract  was  wtered  Into. 
The  defendant  agreed  to  take  and  pay  for 
merchantable  gas— -gas  of  approximately 
average  quality.  If  tliat  offered  ms  actual- 
ly of  Inferior  grade  the  drcnmstance  that 
tbe  means  for  discovering  the  ftict  were  not 
presently  at  hand  could  not  prevent  its  tak- 
ing advantage  of  later  informatloa  on  the 
subject.  The  findings  that  the  gas  produc- 
ed by  the  plaintiffs  contained  not  more  than 
^  British  thermal  units  par  cubic  foot, 
while  that  from  other  sources  contained 
about  1,000,  compels  the  conclusion  as  a  mat- 
ter of  law  that  it  was  not  merchantable  with- 
in tbe  meaning  of  the  contract,  and  tbe  de- 
fendant cannot  be  held  liable  for  refusing 
to  take  and  pay  for  tt. 

The  Judgment  Is  tberefore  reversed,  and 
the  catise  remanded,  with  directions  to  ren- 
der Judgment  for  tbe  defendant  All  the 
Justices  concurring. 
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ROTBR  V.  WESTERN  SILO  CO.  (No.  20447J* 
(Sapreme  Court  of  Kansas.    Dec.  9,  1016.) 

(SvUalua  by  the  Court.) 

1.  FiXADino  €=>3!>4— Pboof— Vamanoe. 

Wbere  the  petition  declares  on  both  an 
oral  and  a  written  contract  concerninE  the  same 
matter,  and  the  evidence  proves  an  oral  con- 
tract, there  is  no  fatal  variance  between  the 
petidoa  and  tbe  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  132&-1S32;  Dec.  Dig.  «=>394.] 

2.  CoNTBACTS  «=>170(2)—OoNSi»UOTiOK— In- 
tent OF  Parties. 

Where  an  ambiguooa  expression  is  used  in 
a  written  contract,  it  is  proper  to  show  by  evi- 
dence wbat  the  parties  understood  and  intended 
by  the  expreaeioD,  and  to  labmit  to  the  jury, 
with  proper  inatructiona,  the  interpretation  of 
tbe  ezpresaioQ  as  used  in  tbe  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  I  768:  Dec.  Dig.  «s>17d(2);  Trial. 
Cent  Dig.  i  326.] 

3.  PBIHCXPALAND  AOKHT^»123(8)— AUTHOB- 
ITT— IBVIDENCE. 

There  was  snfflcient  evidence  in  this  case 
to  show  that  the  defendant's  agent  bad  au- 
thorHy  to  contract  orally  with  tbe  p^laintiff  for 
compensation  for  the  plaintiff's  serricea. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent.  Cent  Dig.  S  427;  Dee.  Dig. 
123(8).! 

4.  VattDIdP— B  VIPB  WOB-fi  ITFiriOIXWflPf . 

The  evidence  In  this  case  was  saffiefent  to 
support  tbe  verdict  of  the  jury. 

Appeal  from  District  Court,  Harvey  County. 

ActloD  by  R.  W.  Royer  against  the  Western 
Silo  C!ompany,  a  corporation.  From  a  iud^- 
ment  for  plaintiff,  defendant  appeals.  A£- 
flrmed. 

Ouy  A.  Hlller,  of  Des  Moines,  lovra,  and 
W.  H.  TODder  Helden,  and  Ashton  K.  Mor- 
gan, both  of  Newton,  for  appeUant  Branine 
&  Hart,  of  Newton,  for  appellee. 

HABfiHALI^  J.  The  defendant  appeals 
from  a  judgment  against  It  for  |2,71S.33.  A 
former  opinion  In  this  case  Is  found  In  92 
Kan.  333, 140  Pac.  872,  where  this  court  said: 

"No  provision  is  made  in  tbe  contract  for 
any  commission  for  the  sale  of  only  42  silos 
therennder,  but  it  cannot  reaaonably  be  pre- 
sumed that  tbe  agent  was  to  receive  nothing 
for  such  sales,  ^e  contract  Is  evidentiy  in- 
completei  and  oral  evidence  is  admi^ible  to 
show  the  agreement  between  the  parties."  Syl. 

It  was  also  there  held  ttiat  the  contract 
was  ambiguous  as  to  freight  charges,  that 
the  ambl^ty  should  have  been  remored  by 
parol  evidence,  and  that  the  provisions  of  the 
contract  should  then  have  been  o(nisldered 
together  as  In  other  cases. 
[11  1.  Hie  defendant  contoids  that: 
"There  is  a  fatal  variance  between  the  plaio- 
tifTs  petitioo  and  hia  proof.  He  plead  an  oral 
contract,  and  by  his  own  testimony  denied  any 
oral  contract  He  cannot  recover  on  any  eon- 
tract  except  the  ones  alleged  and  proved/* 

The  present  appeal  is  from  a  judgment 
rendered  on  an  amended  petition.  This 
amended  petition  sets  out  a  written  contract, 
which  was  referred  to  In  the  former  (pinion, 


and  also  sets  up  an  oral  contract  between  the 
plaintiff  and  W.  L.  Hestwood,  the  defendant's 
agent,  b;  which  oral  contract  it  was  under- 
stood and  agreed  that  the  plaintiff  should 
receive  a  commission  ot  25  and  6  per  cent,  on 
the  list  price  of  the  first  50  silos  sold.  There 
was  evidence  tending  to  prove  the  allegations 
of  the  amended  petition  concerning  the  un- 
derstanding and  agreement  between  the 
plaintiff  and  the  defeadant's  ageot,  W.  L. 
Hestwood,  although  there  was  other  evidence 
contradictory  thereto.  The  evidence  was 
sufficient  to  justify  the  jury  In  finding  that 
the  plaintiff  and  Hestwood  had  such  an 
agreement  and  understanding.  By  the  gen- 
eral verdict,  the  jury  did  so  find,  and  that 
finding  is  conclusive  in  this  court.  Backus  v. 
Clark,  1  Kan.  803,  83  Am.  Dec.  437;  Horine 
V.  Hammond,  94  Ean.  579,  583,  146  Paa  1144, 
and  numerons  other  cases  decided  by  this 
court  niere  was  no  fatal  variance  between 
the  i^aintiff's  petition  and  his  proof. 

[2]  2.  The  defendant  contends  that  it  was 
the  duty  of  the  court  to  construe  the  contract 
so  far  as  fr^ht  charges  were  c<mcemed,  and 
contends  that  it  was  error  to  Instruct  the 
Jury  to  consider  the  testimony  ot  the  parties 
as  to  their  understanding  of  that  part  of  the 
contract  relating  to  freight  charges. 

"Where  a  written  contract  Is  unambigaous 
in  its  tierms,  its  interpretation  or  construction 
is  a  matter  of  law  for  the  court"  Warner  v. 
Thorapstm,  35  Kan.  27,  syL  par.  1, 10  Paa  110. 

See,  also,  Getto  r.  Blnkert,  55  Ean.  61T,  40 
Pac.  925 ;  Rettlnger  v.  DanneUy,  01  Kan.  61. 
136  Pac.  942. 

In  Cosper  v.  Nesblt,  45  Kan.  457.  460,  25 
Pac  866,  867,  this  court  said: 

"It  is  claimed  that  the  court  erred  in  aubmit- 
ting  to  the  jurr  the  question  of  what  the  par- 
ties understood  and  meant  by  the  expression. 
In  general,  it  Is  tbe  province  of  the  court  to 
construe  written  contracts,  but  wbere  pecu- 
liar expressions  are  used,  it  may  be  left  to  the 
jury  to  determine  by  the  aid  of  extrinsic  dr- 
cumstanees  and  facts  what  sense  was  intended 
by  tbe  parties.  Where  the  language  of  a  con- 
tract contains  an  expression  which  is  ambigu- 
ous, or  one  used  in  a  peculiar  sense,  evidence 
may  be  properly  received  to  show  what  the 
parties  understood  and  intended  by  it.  The 
practical  interpretation  of  such  an  expression 
of, tbe  parties  Is  entitled  to  great  if  not  eon- 
trolling,  iuflnenee.** 

See.  also,  Seymour  r.  Annstrong,  62  Kan. 
720,  724,  64  Pac.  612;  Behen  t.  Street  RaU- 
way  Co.,  85  Kan.  401, 118  Pac.  73,  Ann.  COS. 
1013A,  828 ;  Frazlcr  t.  Railway  Co.,  97  Kan. 
285,  288, 154  Pac.  1022 ;  0  Cyc.  591. 

Evidence  to  explain  the  ambiguity  In  the 
contract  was  admissible.  There  was  no  error 
in  submitting  to  the  jury,  with  proper  In- 
structions, the  Interpretation  of  the  contract 
under  that  evidence. 

[3]  3.  Tb»  defendant  contends  that  then 
was  no  evidence  to  show  that  the  agent,  Hest- 
wood, had  authority  to  bind  the  defendant  to 
pay  25  and  6  per  cent.  In  case  less  than 
50  silos  were  sold,  and  contends  that  there 
was  no  evidence  to  show  that  Hestwood  had 
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ftnthortty  to  blnfl  the  defendant  by  an  oral 
contract.  Tbe  evld^ice  tended  to  Bhow  that 
Hestwood  was  a  salesman  for  the  defendant, 
and  was  working  for  It  at  the  time  the  con- 
tract was  made;  that  Hestwood  signed  the 
written  contract;  that  he  had  been  In  the 
employ  of  the  defendant  eight  years;  and 
that  at  the  time  the  contract  was  written, 
part  of  Hestwood's  work  was  to  write  con- 
tracts with  agents.  This  evidence  tended  to 
show  that  Hestwood  had  authority  to  make 
contracts;  that  these  contracts  should  fix 
the  oHnpensation  to  be  paid  to  agents,  and 
Inclnde  all  other  terms  that  were  necessary 
to  express  the  agreement  between  the  de- 
fendant and  Its  agents.  Hestwood  undertook 
to  do  this.  He  made  no  provision  in  the 
written  contract  for  Uie  commission  which 
should  be  paid  If  less  than  60  sJlos  were  sold, 
and  wrote  the  contract  so  that  It  was  ambig- 
uous concerning  who  ^oold  pay  the  freight. 
Hestwood  had  antborlly  to  make  this  con- 
tract The  dispute  has  been  over  the  mean- 
ing of  Its  terms  and,  where  the  terms  were 
not  expressed,  over  what  those  terms  should 
have  been. 

10]  4.  The  defendant  Insists  that  Its  mo- 
tion to  direct  a  verdict  In  the  defendant's 
^Tor  should  hare  been  sustained,  for  the 
reason  that  the  evidence  was  not  sufficient  to 
warrant  submitting  the  case  to  the  Jury,  and 
Intdsts  that  the  verdict  Is  not  supported  by 
the  evidence.  These  contentions,  are  not 
good.  There  was  evidence  tending  to  support 
all  the  allegations  of  the  amended  petition, 
and  on  that  evidence  the  case  was  rightly 
submitted  to  the  jury.  The  evidence  was 
sufficient  to  snstaln  the  verdict 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


HAMLIN  et  al.  v.  NACE  et  al.    (No.  30429.)* 
<Sopreme  Court  of  Kansas.   I>ec  9,  1910.) 

(SytUibut  by  tht  Court.) 

1.  PsnrOIPAL  AND  AOENT  ^123(10)— ■^UTHOB- 

Vn  tSF  AOBIIT— BVZDKirCB. 
One  who  negotiates  a  .mortfTBRe  loan  or  an 
extension  of  such  loan,  and  at  whose  office  the 
interest  and  principal  are  to  be  paid  when  due, 
Is  not.  as  of  course,  the  agent  of  the  mor^agees 
to  receive  such  payments,  bnt  such  agency  may 
be  establiahed  by  proof  of  the  coarse  of  dealin& 
between  such  person  and  the  mortgagees. 

[Ed.  Note.-— For  other  cases,  see  Principal 
and  Acent.  Cent  Dig.  I  429;  Dee.  Dig.  «=> 
123(10).] 

2L  PSnrCIFAL  AND  AOEHT  <^128(l(]t  —  AU- 
TOOIOTT  OV  AOKTT. 

Where  a  loan  from  two  mortgagees  Is  ne- 
gotiated through  a  loan  broker,  and  the  prlnci- 
pal  and  Interest  are  payable  at  the  broker's 
office,  and  the  money  loaned  is  remitted  to  him 
to  be  paid  to  tbe  borrower,  and  the  broker  di- 
vides his  commisnon  with  one  of  the  mort- 
gagees, and  where  tbe  mortgagees  are  accus- 
tomed not  to  forward  the  coupon  notea  or 
principal  notes  to  the  deslniated  place  of  pay- 
ment—the broker's  office-^nt  to  retain  uiem 
until  be  collects  tbe  payments  of  interest  and 


principtll  thereon  and  remits  the  money  to 
them,  and  where  it  is  shown  that  ttiia  la  the 
customary  course  of  business,  not  only  as  to 
this  loan,  but  also  on  a  number  of  eimUar 
loans  made  through  the  eame  broker  on  bebaif 
of  the  same  mortaagees.  and  that  they  trans- 
acted aU-  such  bnamesB  in  that  locality  In  this 
manner,  sncb  evidence  Is  sufflcient  to  warrant 
the  conclusion  that  the  broker  was  tbe  au- 
thorized or  offtcneible  agent  of  the  mortjjageea 
to  receive  partial  payments  on  the  principal  of 
the  mortgage  debt  payable  at  Interut-poylng 
peHodS: 

[Ed.  Note.— For  other  cases,  sea  Principal 
and  Agent.  Cent  Dig.  |  429;  Dec  IMg.  «=> 

123(10).] 

Appeal  from  District  Court,  Douglas 
County.  t 

ActliHi  by  Frank  O.  Hamlin  and  Mary  D. 
Wright,  executors,  against  .F.  H.  Nace  and 
Clara  B.  Nace.  Judgment  for  defendants, 
and  plalntlfts  appeal.  Affirmed. 

Hamlin  &  Hamlto,  of  Canandaigua,  N.  Y., 
and  M.  A.  GorrlU,  of  Lawrence,  for  appel- 
lants. 3.  H.  MitcheU  and  S.  D.  BiaboPt  both 
of  Lawreooe,  for  appelleas. 

DAWSON,  J.  This  case  turns  on  the  ques- 
tion which  arises  on  tbe  default  of  a  loan 
agent  at  whose  office  payments  of  Interest 
and  principal  on  a  mortgage  are  to  be  made, 
when  such  agent  foils  to  transmit  to  a  mort- 
gagee the  moneys  paid  to  him  by  a  mortgagor 
for  the  reduction  of  tbe  moxtgage  Indditetf- 
ness. 

la  1904  William  Nace  mortgaged  his  form 
to  the  plaintiffs  r^idents  of  New  York,  to  se- 
cure o  loan  of  ?2,000  payable  In  five  years. 
The  loan  was  procured  through  Wm.  T.  Sin- 
clair, who  was  for  many  years  a  loan  agent 
In  Lawrence.  Tlie  interest  was  regularly 
paid  to  Sinclair,  who  remitted  to  plaintUCs, 
and  they  In  turn  forwarded  the  Interest  cou- 
pons thus  paid  to  him  for  surrender  to  the 
debtor.  Later  Nace  conveyed  the  farm  to  his 
son  F.  H.  Nace,  the  defendant  and  when  the 
debt  became  due  an  extension  agreement 
was  made  between  plaintiffs  and  defendant 
through  negotiaticms  conducted  by  Wm.  T. 
Sinclair.  The  extension  agreement  provided 
for  optional  payments  .of  multiples  o£«$100  at 
any  Interest-paying  periods,  principal  and  In- 
terest "to  be  paid,  when  due,  at  tbe  office  of 
Wm.  T.  Sinclair,  Lawrence."  The  plaintiffs 
were  the  trustees  of  a  New  York  estate,  and 
the  loan  was  made  and  extended  on  Its  ac- 
count. One  of  these  trustees  was  a  member 
of  a  firm  of  lawyere  who  attended  to  the 
business  of  the  estate,  and  he  and  his  law 
firm  conducted  the  correspondence  with  Sin- 
clair pertaining  to  the  Nace  loan.,  Nace  paid 
?50  to  Sinclair  for  securing  the  extension, 
and  Sinclair  divided  this  sura  with  the  New 
York  lawyers  who  were  the  attorneys  for  the 
trustees,  and  one  of  whran  was  tilmself  a 
trustee. 

F.  H.  Nace  made  two  pajrmenta  of  9>500 
each  on  the  principal  of  the  debt.  These 
sums  were  received  by  Sinclair,  but  be  failed 
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to  remit  to  the  plaintiffs.  As  later  interest 
payments  became  due  Naoe  paid  according 
to  Ms  reduced  indebtedness,  and  Sinclair 
added  a  sufficient  sum  to  take  up  ttie  cou- 
pons according  to  their  original  tenor,  thus 
concealing  from  plaintiffs  the  fact  that  the 
defendant  had  repeatedly  exercised  his  <^ 
tion  to  make  payments  upon  the  principal 
debt;  Eventually  Sinclair  died,  and  the 
plaintiffs  brought  foreclosure  proceedings ; 
and  this  appeal  Is  brought  to  determine  the 
correctness  of  the  Judgment  of  the  district 
court  which  held  that  the  defendant  Nace 
was  entitled  to  credit  for  the  two  payments 
of  $500  each  which  he  paid  to  Sinclair. 

It  is  urged  that  e^dence  touching  other 
business  dealings  between  plaintiffs  and  Sin- 
clair was  Improperly  admitted.  Since  the 
vital  Issue  in  the  case  was  the  question 
whether  Sinclair  was  the  agent  of  plaintiffs 
or  oi  defendant  In  the  matter  ct  receiving 
and  transmitting  the  defendant's  payments 
of  Interest  and  principal,  we  think  that  evi- 
dence showing  the  scope  and  nature  of  Sln- 
<dair*s  agency  was  admissible.  1  Wlgmore 
on  ETldenoe,  H  W.  366,  377  ;  31  Cyc.  1219. 
The  com[>etent  evidence  showed  beyoind  cavil 
that  Sinclair  was  the  general  agent  of  plain- 
tiffs for  Its  business  in  Douglas  county,  Kan. 
He  made  many  loans  for  plaintiffs,  prepared 
the  papers,  abstracts,  recommended  the  se- 
curity, and  collected  the  Interest  and  prin- 
cipal. He  divided  his  commissions  with  the 
law  firm  of  one  of  the  plalntifl  trustees.  One 
of  the  plaintiffs  testified : 

That  the  plaintiffs  had  a. number  of  loans  In 
Kansas,  and  that  their  business  was  transact- 
ed through  Sinclair.  "Q.  Were  payments  on 
these  several  mortfcases  to  which  I  have  call- 
ed your  attention  made  by  the  mortgagor  to  the 
trustees?  A.  There  were  payments  made  of 
interest  and  of  some  prlndpal.  Q.  And  were 
any  of  those  payments  made  directly  or  per- 
sonally to  yourself  or  Mrs.  Wright?  A.  No. 
Q.  And  were  these  payments  made  through 
William  T.  Sinclair?  A.  Yes.  *  •  •  Q. 
Were  the  coupon  notes  forwarded  to  Sinclair 
before  these  payments  were  received  by  yon, 
or  after?  A.  After.  Q.  Are  you  sure?  A. 
Xes;  I  never  sent  coupons  on  for  collection. 
Q.  When  you  forwarded  the  money  that  this 
mortgage  was  given  to  secure,  how  was  that 
forwarded?  A.  By  draft  Q.  By  New  York 
draft  payable  to  whom?  A.  I  do  not  remem- 
ber; I  think  Sinclair.  •  •  *  Q.  They  were 
not  sent  to  Sinclair  himself  for  coUectloB?  A. 
No." 

[1,  2]  A  mass  of  correspondence  between 
plaintiffs  and  Slndalr  touching  the  Nace 
loan,  the  division  of  the  commission  (under 
the  guise  of  payment  to  one  of  the  plaintiffs 
for  examining  the  abstract),  was  Introduced. 
The  correspondence  related  also  to  other  and 
similar  loatks  and  remittances  of  principal 
as  well  as  interest,  and  it  must  be  held  that 
this  evidence  was  competent  as  showing  the 
general  course  of  basinet  dealings  between 


Sinclair  and  the  plalntlffa,  and  It  clearly  es- 
tablished that  Sinclair  was  plaintiffs'  gener- 
al agent  in  this  business.  That  some  slight 
Inferences  to  the  contrary  might  possibly  be 
drawn  from  the  correspondence  ajid  from  the 
evidence  in  general  Is  unavailing,  since  the 
special  findings  conclude  that  phase  of  tlie 
controversy.  Wilson  v.  Haun,  97  Kan.  445, 
447,  155  Pac.  79S.  While  the  authorities  are 
many  which  hold  that  a  place  of  payment  or 
designated  depositary  for  the  payment  of  In- 
terest and  principal  of  a  debt  does  not  Im- 
ply that  payment  th^  is  an  absolute  sat- 
isfaction of  the  debt  unless  such  depositary 
or  the  person  In  charge  of  such  place  of  pay- 
ment is  In  possession  of  the  securities  (Good- 
year v.  Williams,  73  Kan.  192,  86  Paa  300), 
yet  other  circumstances  may  be  proved  wblcb 
will  clearly  show  the  person  in  charge  of  the 
place  of  payment  to  be  the  creditor's  agent; 
and  in  this  case  the  plaintiff's  ovra  testi- 
mony proved  that  they  never  forwarded  the 
coupons  or  securities  to  the  place  of  payment 
and  never  surrendered  these  evidences  of  in- 
debtedness and  securities  until  the  money 
was  transmitted  to  them  by  Sinclair.  Such 
wfis  their  coarse  of  dealing.  *  How,  then^ 
could  the  rule  urged  by  plaintiffs  apply  to 
this  case  when  Nace  was  to  pay  at  the  office 
of  Sinclair  and  plaintiffs  regularly  wlthheicl 
the  coupons  and  securities  until  they  had 
received  the  cash  from  Sinclair?  Shane  v. 
Palmer,  43  Kan.  481,  482,  23  Pac.  6&4 ;  Fowle 
V.  Ontcalt,  64  Kan.  353,  syl.  par.  2>  358,  359, 
67  Pac.  889;  Hansford  v.  Meserve,  97  Kan. 
450,  53  Pac.  835:  Harrison  Nat  Bank  v. 
Austin,  65  Neb.  632,  91  N.  W.  540,  59  Ii.  R, 
A.  294.  101  Am.  St  Rep.  639;  Campbell  v. 
Gowans,  85  Utah,  268,  100  Pac.  897,  23  I«. 
R.  A.  (N.  8.)  414.  19  Ann.  Cas.  660.  See, 
also,  Qutnn  t.  Dresbacta,  75  Cal.  109,  16  Pa& 
762,  T  Am.  St  Rep.  138 ;  Thompstm  et  aL  T. 
Elliott,  73  111.  221;  May  v.  Trust  Co.,  188 
Mo.  275.  S9  B.  W.  7^ 

We  have  carefully  examined  Ooodyear  t. 
WIUlamB,  73  Kan.  192,  85  Pac.  300,  for  Ite 
possible  bearing  In  this  case.  The  secmd 
section  of  the  syllabus  reads: 

"Where  a  debtor  delivers  money  to  a  third 
person  for  the  purpose  of  paying  a  promissory 
note  which  is  not  due.  and  such  persoD  does 
not  have  the  note  in  bis  possession,  the  pre- 
sompdon  is  that  the  person  receiving  the  mon- 
ey does  so,  not  as  the  agent  of  the  creditor, 
but  as  agent  for  the  debtor.  This  preButnption 
can  only  be  overcome  and  the  converse  estab- 
lisbed  by  evidence  to  the  contrary." 

In  this  case  the  burden  of  proving  that 
Sinclair  was  plaintiff's  agent  when  he  receiv- 
ed the  payments  made  by  Nace  was  success- 
fully borne  by  the  defendant,  as  found  by  the 
triat  court  upon  sufficient  and  competent  evi- 
dence, and  this  compels  an  affirmance  of  the 
judgment    All  the  Justices  concurring. 
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STATE  ex  rel.  BEALS,  Co.  Atty.,  v.  OITT  OF 
STAFFORD  et  al.   (No.  20416.)* 
(Snpreme  Ooart  of  Kansas.   Dec.  9,  1916.) 

(BylUtiMu  by  ihe  Oourt,) 

1.  GointTB  4=9ll6(4)--C0BUCTZ0N  or  RXCOBDS 

— ExpxRATioff  or  Tom. 
After  the  expiration  of  tlie  term  at  which  a 
judgment  was  rendered,  and  after  that  judg- 
ment has  been  affirmed  in  the  Supreme  Ooart, 
the  trial  court,  on  personal  knowledge  of  what 
took  place  at  the  time  the  Jodgmeat  was  render- 
ad,  has  power  to  conect  the  Joonial  entry  so  as 
to  make  it  correctly  recite  the  judgment  that 
was  actually  rendered, 

[Ed.  Note.— For  other  cases,  see  Ooarts,  Cent. 
Dig.  i  872;  Dec.  Dig.  «3»116(4).] 

2.  Apfiai.  and  Bbbob  «s>1099(1)  —  AmBH- 

ANCB— CoiTCLITSITinEBS. 

Where,  after  n  judgment  has  been  afBrmed 
by  this  court  on  appeal,  the  journal  entry  of  that 
judgment  is  corrected  so  as  to  make  the  journal 
entry  recite  the  judgment  that  was  rendered,  all 
questitma  that  could  have  been  presented  on  that 
appeal  are  conclnded,  even  Uiough  the  correctnl . 
journal  entry  recites  a  Judgment  different  from! 
that  set  out  in  the  orlginaljoumal  entry. 

[Ed.  Note.— For  other  outes,  see  Appeal  and 
Error,  Cent.  Dig,  ft  4370,  4374;  Dm:.  Dig. 
1099(1).] 

8.  PKBSOIVAI;.  JuHOHEIfT. 

Qiuare:  Can  the  state  recover  persMial  jndg- 
ment  against  those  wlw  wrtingfully  obtain  money 
from  a  municipal  corporation  where  none  of  the 
money  belongs  to  the  state? 

Appeal  from  District  Coort,  Stafford 
Coanty. 

Action  by  the  State,  on  Oie  relation  of 
Ray  H.  Reals,  County  Attorney,  ogainBt  tlie 
City  of  Stafford  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

C.  M.  Williams,  of  Hutchinson,  for  appel- 
lants. Bay  H.  Seals,  of  St  J<An,  for  appel- 
lee. 

MARSHAI/L,  J.  The  defendants  appeal 
from  an  order  denying  their  motion  to  vacate 
and  set  aside  a  journal  entry  of  judgment. 

An  opinion  was  rendered  in  this  case  in 
State  ex  rel.  t.  City  of  Stafford,  02  Kan.  34S, 
140  Pac.  &6S.  At  that  time  the  case  was  pre- 
sented to  this  court  on  a  single  question — 
that  there  was  no  eTldence  to  support  the 
finding  of  the  trial  court  that  $2,200  of  the 
amount  paid  to  the  Larabee  Light  &  Power 
Company  was  for  the  surrender  of  its  fran- 
chise. This  court  held  that  there  was  sufB- 
dent  evidence  to  support  that  finding  and 
aflirmed  the  judgment. 

The  city  of  Stafford  voted  to  Issue  bonds 
fOr  the  purpose  of  constructing  an  electric 
light  plant.  Defendant  Larahee  Ught  & 
Power  Company,  under  a  franchise,  operated 
an  electric  light  plant  In  the  city.  This  ac- 
tion was  coninienced  in  the  name  of  the  state 
by  the  county  attorney  of  Stafford  county  to 
cancel  and  rescind  a  purchase  by  the  city  of 
the  electric  light  plant  of  the  Larabee  Light 
ft  Power  Company,  and  to  order  the  defend- 
ants to  repay  to  the  city  treasurer  $14,000,  the 


amount  that  had  been  paid  by  the  dty  to 
the  Larabee  Light  &  Power  Company  for  the 
property  purchased,  and  to  recover  Judgment 
against  the  defendants  and  each  of  them  for 
$14,000  in  the  event  that  the  defendants 
were  unable  to  repay  that  sum  to  the  city. 
The  journal  entry  of  Judgment  was  signed 
by  Neeley  &  Malloy,  attorneys  for  plaintiff, 
and  by  F.  Martin  and  C.  M.  Williams,  at- 
torneys for  defendants.  Hiat  Journal  entry 
was  not  submitted  to,  nor  approved  by,  the 
county  attorney  or  the  judge.  After  reciting 
the  appearance  of  the  parties  by  thdr  at* 
torneys  and  the  findings  of  the  court,  the 
Journal  entry  contained  the  following: 

"The  injunction  applied  for  in  this  case  will  be 
denied  and  the  purchase  of  said  plant  by  the  city 
of  Stafford  to  the  amount  of  $11,800  will  be  ap- 
proved, bnt  the  sum  of  $2,200  paid  for  the  sur- 
render of  the  so-called  exdasive  franchise  and 

food  will  is  not  approved,  and  the  judgment  of 
1,205.83,  or  any  portion  of  it,  out  of  the  dty 
light  fund,  to  pay  the  engineer  for  estimating  the 
cost  of  the  Larabee  Flour  Mills  Company  plant, 
is  not  approved,  and  it  ia  ordered  and  adjudged 
by  the  court  that  the  defendants  restore  to  the 
electric  light  fund  the  sum  of  $2,200  paid  for  the 
good  will  and  surr^ider  of  the  I.arabee  Flour 
Mill  franchise  and  any  sum  paid  out  of  the  said 
electric  light  fund  to  the  expert  engineer  for  hia 
report,  and  judgment  against  the  defendants  for 
costs,  to  which  order,  judgment,  and  decree  of 
the  court  the  defendants  and  each  of  th?m  an4 
all  of  them  except,  and  exceptions  allowed." 

On  the  1st  day  of  April,  1915,  after  the  de- 
cision of  this  court  on  the  former  appeal 
had  been  rendered,  and  the  mandate  record- 
ed in  the  district  court,  a  corrected  journal 
entry  was  filed  by  order  of  the  court.  This 
journal  entry,  after  redting  the  appearance 
of  the  parties  and  the  findings  of  the  court, 
just  OS  they  were  recited  in  the  former  jour- 
nal entry,  is  as  follows: 

"Wherefore  it  is  by  the  court  considmed,  or- 
dered, and  adjudged  that  the  plaintiff  have  and 
recover  of  and  from  the  defnidanta,  the  Larabee 
Ught  &  Power  Company,  tbe  Larabee  Flour 
Mills  Company,  a  corporation,  H.  F,  Tolls,  F.  S. 
Larabee,  G.  A.  Mikesell.  8.  a  Turner,  B.  R. 
Brown,  A.  H.  Watson,  J.  A  Tobbs,  Charles 
Thompson,  the  snid  judgment  of  ^,200,  togediw 
with  the  costs  of  this  action,  taxed  at  ^— — . 
Wherefore  let  execution  issue.  It  Is  further  con- 
sidered, ordered,  and  adjudged  that  on  the  satie- 
Cactlon  of  payment  of  said  judgment  that  the 
money  released  therefrom  shall  be  paid  by  the 
clerk  of  said  court  to  tile  city  treasurer  of  the 
city  of  Stafford,  Kan.,  nnd  be  by  him  restored  to 
the  electric  light  fund  of  said  city." 

In  May,  1015,  the  defendants  filed  a  mo- 
tion asking  that  tbe  last  Journal  entry  be 
set  aside  and  vacated,  for  the  ft»Uowing  rea- 
sons: ' 

"First,  because  a  journal  entry  of  judgment, 
signed  by  the  attorneys  for  plaintiff  and  defend- 
ants and  approved  by  them,  had  already  been 
Sled  in  said  cause,  an  appeal  taken  from  the 
judgment  embodied  therein  to  tbe  Supreme  Court 
of  the  state  of  Kansas,  by  the  Supreme  Court  af- 
firmed, and  the  mandate  of  said  Siiprcme  Court 
spread  up<m  the  reeordi  of  Stafford  oountyt 
Kan. 

"Second,  because  the  court  had  no  authority 
and  no  jurisdiction  to  render  a  personal  judg- 
.  ment  against  the  d^endniita  in  the  above-entitled 
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cause,  as  set  oat  fn  said  Journal  entry  filed 
April  1,  1915. 

"Third,  because  the  court  had  no  authority  to 
diange,  modify,  or  alter  the  judgment  previously 
rendered  in  said  cause. 

"Fourth,  because  said  journal  entry  filed  April 
1, 1915,  has  the  effect  of  changing  and  modifying 
and  alterinx  the  judgment  heretofore  rendered  in 
said  cause,  and  Uie  court  was  without  authority 
or  jurisdiction  to  alter,  amend,  or  modify  the 
same.** 

This  appeal  la  taken  from  the  OTder  orer- 
rullps  that  motion. 

II]  1.  ^e  defendants  contend  that  the 
court  had  no  power  to  correct  the  journal 
entry  of  Judgment  In  the  manner  In  which 
It  was  corrected.  This  question  is  presented 
by  the  defencUuits  from  one  pdnt  of  view 
and  by  the  plaintiff  from  another.  The  de- 
fendants argoe  that  the  court  had  no  power 
to  correct  the  journal  oitry  of  judgment  so 
as  to  show  a  judgmrat  different  from  mat 
actually  rendered  on  the  trlaL  If  a  dUferent 
judgment  was  rendered  Uils  argument  la 
good,  under  Martlndale  v.  Battey,  73  Kan. 
82,  84  Pac.  627 ;  Chapman  t.  Irrigation  Co.. 
76  Kan.  766,  90  Pac.  281;  and  Blaenbise  t. 
BIsenUse,  98  Kan.  108,  1S7  Paa  416.  The 
plaintiff  omtends  that  the  court  had  the 
right  to  correct  the  journal  entry  so  as  to 
maJke  it  record  the  judgment  that  was  actu- 
ally rendered.  It  Is  theretOTe  necessary  to 
determine  what  the  court  did.  This  caa 
best  be  draie  by  referring  to  the  language  of 
the  writtrai  oplnloa  flled  whoi  the  Joamal 
entry  was  oovrected.  The  trial  court  there 
said: 

"Gounsel  say  Uiat  the  appeal  to  the  Suprnoe 
Court  was  taken  from  the  judgment  as  announce 
ed  in  the  journal  entry  which  waa  filed  in  Oc- 
tober, 1912.  Whether  the  journal  entry  bad 
been  filed  at  the  time  of  the  appeal  or  not  I  do 
not  know.  In  fact,  I  never  bnew  that  the  jour- 
nal entry  bad  been  filed  in  the  case  at  all  until 
my  attention  was  called  to  the  same  probably  a 
year  ago;  and  upon  an  examination  of  it  it 
clearly  appeared  that  tiie  prorisions  therein  con- 
tained did  not  conform  to  the  conclusion  reached 
by  the  trial  court.  Independent  of  this,  how- 
ever, this  entry  cannot  be  called  a  journal  entry 
in  the  case.  All  members  of  the  Imlt  who  prac- 
tice in  the  Twentieth  judicial  district  are  sup- 
posedly familiar  with  the  rules  of  this  court. 
Rule  4  provides  jis  follows:  'Attoraeys  obtaining 
an  order  or  judgment  sball,  without  delay,  fur- 
nish the  clerk  with  a  fSrm  for  a  journal  entry 
therein,  which  shall  be  first  submitted  to  the  op- 
posing counsel  before  approved  by  the  court.' 

"Bay  H.  Beals  was  attorney  of  record  for  the 

Slaintiff.  His  name  does  not  appear  upon  the 
ocument;  neither  does  the  name  of  the  court 
appear  upcnt  the  document  approving  the  same 
in  any  fotm.  The  rule  just  stated  by  every  im- 
plication requires  the  approval  of  the  trial  judge 
before  journal  entries  are  filed  and  recorded. 
That  portion  of  that  document  does  not  speak 
the  truth.  It  does  not  represent  the  orders  and 
judgment  of  the  court:  is  not  a  judgment 
against  anybody  for  $2,200 ;  is  not  such  an  order 
as  could  be  satisfied  by  execntion." 

This  language  shows  that  what  the  onirt 
did  was  to  make  Uie  journal  entry  recite  the 
judgment  rendered  at  the  time  of  the  triaL 
There  la  no  question  about  the  power  of  the 
court  to  correct  the  journal  entry  so  as  to 
make  It  qieak  tbe  truth  and  set  oot  tte  judg- 


ment that  was  rendered,  even  though  the 
Judgment  as  first  recorded  had  been  before 
the  Supreme  Court  for  review.  Investment 
Co.  r.  Walsh,  70  Kan.  899,  79  Pac.  688.  In 
ChrisUsea  v.  Bartlett.  73  Kan.  401,  84  Pac 
530,  85  Pac.  594,  this  court  said: 

"A  district  court  has  the  power  to  correct  the 
entry  of  a  judgment,  so  as  to  cause  it  to  speak 
the  truth,  after  the  expiration  of  the  term  at 
which  it  was  rendered,  and  upon  the  personal 
knowledge  of  the  judge  of  what  took  place  In 
court  at  the  time  of  its  rendition."  SyL  par.  1. 

See,  also,  Oiemlcal  Co.  t.  Iforrlson.  76 
Kan.  799,  92  Pac.  1114;  Calhoun  t.  Ander- 
son, 78  Kan.  746, 98  Pac.  274;  In  re  Homung, 
81  Kan.  180,  106  Pac.  23;  SUte  T.  Uuder- 
bolm,  90  Kask  489,  135  Pac.  564;  lOsenblse 
T.  Blsenblse,  98  Kan.  108,  100,  167  Pac.  416; 
Hart  T.  Hart,  US  Kan.  746, 161  Pac.  686,  and 
Strae  T.  Pugta,  99  Kan.  38,  160  Pac.  988, 
decided  In  November,  1916. 

The  correction  of  the  jonimal  entry  waa 
not  emir. 

[2]  2.  The  former  <^nlon  In  this  case  af- 
firmed the  judgment  as  It  was  rendered,  and 
affirmed  all  matters  that  could  tb^  have 
been  presented  to  this  court  tor  review.  All 
matters  that  were  then  embraced  In  the 
judgment  were  Mttled  finally  and  completely. 
In  Crockett  t.  Gray,  31  ^n.  346,  2  Paa  809, 
this  language  was  used: 

"Where  a  case  la  decided  by  this  court,  on  pro- 
ceedings' in  error  from  the  district  court,  that  de- 
cision becomes  the  law  of  the  case,  for  all  subse- 
quent proceedings;  and  this  rule  covers  not 
merely  the  iioints  expressly  considered  and  decid- 
ed, but  all  questions  necessarily  involved  in  the 
dedsion."  Syl.  par.  S. 

This  principle  Is  firmly  Hxed  In  the  juris- 
prudence of  Uiia  state  by  the  dedsloos  of 
this  court..  Headlfiv  t.  OhAUlss,  16  Kan. 
602;  State  T.  Scott  Oonnty.  61  Kan.  390, 
392,  69  Paa  1055;  Wheelocfc  v.  Myers,  64 
Kan.  47,  67  Paa  682 ;  Lorlmer  t.  Fair- 
child,  08  Kan.  828,  342,  75  Paa  124;  Harwi 
T.  Kllppert,  73  Kan.  783,  85  Paa  784;  RaU- 
way  Oa  r.  Stone,  80  Kan.  7,  9,  101  Paa  666; 
SBtea  T.  Zinc  Co.,  07  Kan.  774,  778,  166  Paa 
758;  Hutcblngs  t.  Ballway  Co.,  98  Kan.  225, 
158  Paa  62. 

The  correction  of  the  journal  entry  was 
not  the  rffiidltlon  ol  a  new  judgment,  nor  tite 
GOTTectlon  or  amendment  of,  nor  an  addition 
to,  the  Judgment  as  first  rentond.  The  cor^ 
rectLoD  of  the  Journal  entry  made  the  record 
speak  the  truth  concerning  the  Judgment 
that  was  actually  rendered  at  the  time  of 
the  trial.  That  part  of  the  Juc^ment  which 
was  made  to  appear  of  record  for  the  first 
time  in  tbo  corrected  journal  entry  waa  a 
part  of  the  Judgment  as  rendered  at  the  trial, 
and  could  have  been  presented  to  this  court 
on  the  first  aweaL 

It  may  be  argued  that  the  dtfendanta  did 
not  know  that  a  personal  judgment  had  been 
rendered  against  Uiem.  If  it  were  estab- 
lished by  the  record  that  at  the  time  of  the 
hearing  of  the  former  appeal  the  defendants 
had  not  had  the  opportunity  to  learn  that  a 
personal  jodgmeit  bad  beoi  i«adeved  against 
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tbem,  a  very  dlflereDt  qaestlon  woold  be  pre- 
sented. Wben  tbe  Journal  caitry  was  coi^ 
rected,  the  trial  court  bad  direct  knowledge 
of  wbat  took  jflRce  at  the  time  the  orli^nal 
judgment  waa  rendered,  and  decided  that  in 
fact  a  personal  judgment  had  been  rendered. 
Tbls  Implies  that  the  Judge  formed  In  his 
own  mind  a  dedBlon  that  a  personal  jadg- 
ment  sbould  be  rendered,  and  that  such  men- 
tal (^;)eratlon  was  given  expression  In  sudi  a 
way  as  to  advise  those  present  of  the  es- 
sentlal  character  of  the  judgment  The  de- 
termination of  the  court  concerning  what 
totik  place  at  the  time  the  judgment  was 
rendered  la  necessarily  final;  and  the  pat^ 
tlu  to  the  action  are  diarged  with  knowl- 
edge of  what  was  actually  done,  as  deter- 
mined at  the  time  of  correcting  the  journal 
entry.  The  defendants  cannot  be  permitted 
to  say  that  tbey  did  not  know  until  the 
correction  of  the  journal  entry  what  the 
nature  of  that  judgment  was. 

The  dalma  of  the  deftedants  that  the  judg- 
ment for  $2,200  was  not  within  the  issues, 
and  that  the  court  had  no  authority  or  juris- 
diction to  render  a  personal  judgment 
i^lnst  them,  could  hare  been  presented  to 
this  court  tm  the  first  appeal,  and  therefore 
the  former  decision  of  this  court  Is  coo- 
cluslre  on  these  meters.  Thla  condnslffli 
Is  supported  to  some  extent  by  Alexander  v. 
CTarkaoa,  96  Kan.  174,  ISO  Faa  676,  where 
the  detailed  terms  ot  the  judgment  were  not 
known  until  nearly  six  months  after  it  was 
rendered.  Then  this  court  said: 

.•*0n  the  19th  day  of  September,  1918,  the 
court  rendered  final  Judtrment  as  recommeflded 
by  the  referee  and  ordered  'that  a  decree  be  pre- 
pared to  take  effect  as  of  this  19th  da;  of  Sep- 
tember, 1013,  in  accordance  with  the  terms  of 
the  repiort  of  the  referee  Iwrebtfore  made  and  ap- 
prared.'  Nothing  remained  to  be  done  except  to 
approve  a  journal  entry,  which  was  not  done 
antil  March  8,  1914,  at  which  time  the  order  ap- 
proving the  journal  entry  recited  that  the  judg- 
ment 'be  and  it  la  hereby  made  and  entered  as  of 
September  10, 1013.*  No  motioa  for  a  new  trial 
wai  61ed  until  the  7th  day  of  March,  1014. 
Held,  that  the  motion  was  filed  too  late.*'  Syl. 
par.  1. 

See,  also,  McBlrtqr  v.  Whltn^.  24  Idabo^ 
210,  138  Pac.  118,  Malmgren  v.  Phloney,  65 
Hlnn.  25.  07  N.  W.  640,  and  Chambers  v. 
Jacobla.  103  Wis.  37,  79  N.  W.  227. 

[2]  3.  If  the  personal  judgment  against  the 
d^endants  were  before  ua  for  review,  we 
might  be  constrained,  on  the  strength  of  the 
authorities  cited  below,  to  hold  that  such  a 
judgment  could  not  be  rendered  in  this  ac- 
tion. People  of  the  State  of  N.  T.  v.  Inger- 
soll,  58  N.  T.  1,  17  Am.  Bep.  178;  People  of 
the  State  of  N.  T.  v.  Fields,  58  N.  T.  491; 
Ayers  et  aL  t.  Lawrence  et  al.,  SO  N.  T.  192, 
195 ;  People  v.  N.  T.  &  Manhattan  Beach  Ry, 
Co.,  84  N.  T.  565,  568;  People  v.  CBrien 
et  at,  111  N.  T.  1,  33,  18  N.  E.  602,  2  L. 
R.  A.  255.  7  Am.  St  Rep.  684;  People  r. 
Lowe  et  al.,  117  N.  T.  175.  101,  22  N.  E. 
1016;  People  v.  Belknap,  68  Hun,  241,  242, 


12  M.  r.  Supp.  143;  People  of  the  State  of 
New  Torli:  v.  Starkweather,  40  N.  Y.  Snper. 
Ct  453,  4B0;  People  t.  Ptelds,  50  Bow.  Pnc 
(N.  X.)  481;  Attorney  General  t.  Moliter,  26 
Mich.  444;  Attorney  General  T.  Potter,  26 
Mich.  462;  Attorney  General  t.  City  of  De- 
troit, 107  Mich.  92,  04  N.  W.  1007;  State  t. 
Bubey,  77  Mo.  610;  State  ex  rol.  Onnnins- 
bam  T.  Wilson,  77  Mo.  688;  Cole  County  r. 
Dallmeyer.  101  Mo.  57,  65,  13  S.  W.  687; 
State  ex  reL  T.  Wright,  67  Kan.  847,  78  Pac 
60. 

The  ju^ment  denying  the  defendant's  mo- 
tion to  set  aside  the  cwrected  journal  entry 
Is  affirmed.   All  the  Justice '  concurring. 


LOGAN     BMPIRB  DISTRICT  BLDCTBIC 
00.    (No.  20424.)* 

(Supreme  Court  of  Kansas,   Dea  0,  1916.) 

(SyUalua  ly  the  Court.) 

1.  Blbcisicitt     «=9l9(4)  —  Actions— Evi- 

DBN  OS— AnUlSSIBIUTT . 
The  defendant  maintained  acroes  a  public 
road  a  ly&tem  of  poles  and  wires,  including  two 
telephone  wires  and  a  ground  wire  which  were 
10  feet  above  the  roadway,  and  two  high-tension 
wires,  uninsulated,  wbum  carried  83,000  volts, 
and  which  were  suspended  23  feet  3  inches 
above  the  roadway.  Plaintiff  waa  assisting  in 
moving  a  frame  store  building  along  the  road, 
and  while  attempting  to  raise  the  telephone 
wires  or  the  ground  wire  over  the  roof  of  the 
building,  he  came  in  contact  with  one  of  the 
hagh-tensioo  wires  and  received  aerloua  In- 
janes.  HM,  for  the  purpose  of  lowing  that 
defendant  should  have  anticipated  the -use  of 
the  liigbway  for  such  purpose,  evidence  waa 
admiaeible  to  show  ^e  extent  to  which  the 
highway  had  been  used  for  moving  of  build- 
ings, machinery,  and  other  structures  higher 
than  the  wires  in  question,  not  only  before,  but 
after,  defendant's  wires  were  placed  there. 

[Ed.  Note^For  other  cases,  see  Electrldty, 
Gwt.  Dig.  I  11;  Dec.  Dig.  «s>10(4).] 

2.  EiooTBioxTT     «=»19(5>  —  Aonoira  —  Bvi- 

DBNCX. 

The  evidence  jusdSed  a  finding  that  before 
the  wires  were  erected  there  had  been,  and 
thereafter  continued  to  be  sucb  a  use  of  the  high- 
way tor  moving  building  machinery,  and  other 
etructures  as  would  brmg  notice  to  the  defend- 
ant that  its  high-tension  wires  wen  a  menace 
to  human  life,  unless  precantlons  were  taken 
to  prevent  their  interference  with  such  use. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent.  Dig.  S  11;  Dec.  Dig.  «»19(5).l 

3.  ELECTBicrrr  «=»14(2)— Aotiohb  —  Armoi- 

FAtlON  OF  IlTJUBIES. 

It  was  the  dntr  of  the  defendant  to  anticl- 

f>ate  the  moving  of  buildings  of  greater  height 
han  the  wires  and  to  take  precautions  to  pro- 
tect perstms  liable  to  be  on  sucb  structurea 
from  danger  of  coming  la  contact  with  its  wirea 
Winegarner  T.  Edison,  83  Eau.  67,  109  Pac. 
778,  28  L.  E.  A.  (N.  S.)  077. 

[Ed.  Note.— For  otber  cases,  see  Blectridty, 
Cent.  Dig.  I  7;  Dec.  Dig.  «=j»14(2).1 

4.  Klectbioitt  ^s>16(2>— Irjubzb»— DzniNfr 
as. 

l^ere  was  no  error  in  excluding  testimony 
offered  to  show  a  rule  of  defendant  that  upon 
notice  to  It.  defendant  would  render  assistance 
to  persons  deuring  to  move  sudi  structures 
under  its  wires,  for  the  reason  that  the  de- 
fendant, by  the  adoption  of  such  a  rule  could 
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not  limit  the  right  to  use  the  highway  Tor  law- 
ful purposes. 

[Bd.  Note.— For  otber  cases,  see  Eleetrlcltr,  Cant. 
Dig.  S  8;  Dec.  Dig.  «=:»16(2).] 

-8.  Blectricitt  «=3>14(2)— In jubibs-Defekseb. 

The  fact  that  the  undisiiuted  evidence  show- 
ed the  impracticability  of  insulating  wires  car- 
rying more  than  6,000  volts  will  not  preclude 
plaintiff's  right  to  ivcorer  on  the  other  ground 
of  negligence  charged,  viz.  a  failure  to  place 
the  wires  high  enough  to  avoid  interference 
with  tie  lawful  use  of  the  highway. 

[Ed.  Note.— For  other  cases,  see  Electricity,  Cent. 
Dig.  S  7;    Dec.  Dig.  ®=>14(2).j 

«.  BviDENCE  €=195— Models— DiscBETiON  of 
COUBT. 

On  the  facts  stated  .in  the  opinion  there 
was  no  abuse  of  discretion  in  refusing  to  ad- 
mit in  evidence  a  model  or  reproduction  of 
the  system  of  defendant's  poles  and  wires. 

[Rd.  Note.— For  other  cases,  ses  Ehrldance,  OenL 
Dig.  i  880:  Dec  Dig.  «»lfl6.} 

7.  Blectbicitt     «=»19(13)  —  Acnons  —  Evi- 

DENOE— IN8TBTJCTI0NS. 

On  the  facts  stated  in  tiie  (pinion,  there 
was  no  error  in  refusing  to  give  an  instruc- 
tion, to  the  effect  that  tnere  was  no  evidence 
of  wanton  negligence;  nor  in  refaebig  an  in- 
struction that  the  word  "wantcm"  meani  "zed^ 
less,  wiclied,  willfuL" 

[Bd.  Note.— For  otlier  eaaaa,  eee  Bleotrlflltr,  Oint. 
Dig.  I  U;  Dm.  Dig.  «S3U(1S)J 

B.  Daiuoes  ^s>132(3)~Feb80NAL  In;uBiE»— 
Meabcbe. 

On  the  facts  stated  in  the  opinion,  a  judg- 
ment for  $15,000  cannot  be  regarded  as  so  ex- 
cessive as  to  show  prejudice  and  passion  on 
the  part  of  the  jury. 

{Ed.  Note.— For  otlier  cases,  see  DamogM,  Cent. 
Dig.  S  374;  Dec.  Dig.  ^132(3).] 

Porter,  Bnreh,  and  Dawion,  JJ.,  dissenting  in 
part  ■ 

Apppal  from  District  Oonrt,  ObertAee 

Action  by  Manny  Logan  ai^einat  the  Em- 
pire District  Electric  Company.  From  Judg- 
ment for  plainUff,  defendant  anieals.  Af- 
flrmed. 

Maurice  McNeill,  of  Kansas  City,  Mo.,  C. 
A.  McNeill,  of  ColumbuB,  and  Walden  &  An- 
•drews,  of  Joplin,  Mo.,  for  appellant.  A.  E. 
Spencer,  of  Joplin,  Mo.,  and  Sapp  A  miBoa, 
of  Galena,  for  appellee. 

PORTER,  J.  The  action  was  to  recover 
damages  for  Injuries  sustained  In  coming 
in  contact  with  heavily  charged  and  unin- 
sulated wires  which  defendant  maintained 
across  a  public  blghwny.  Plaintiff  recovered 
Judgment,  and  defendant  appeals. 

Upon  the  facts,  the  case  is  quite  i^imllar 
to  tbe  Wade  Case,  against  the  same  defend- 
ant. 98  Kan.  366,  158  Pac.  28.  Wade  was 
killed  by  coming  in  contact  with  high  volt- 
age wires  of  tbe  defendant,  while  he  was 
engaged  in  attempting  to  lift  them  over  the 
top  of  a  derrick  which  he  waa  assisting  In 
moving  along  a  public  road.  His  widow  re- 
-oovered  a  Judgment  which  was  afDrmed. 

The  plaintiff  In  the  present  case  was  assist* 
big  in  mctvlng  a  frame  store  toniUUng  along  a 
pnbUc  road  across  which  defendant  main- 
tained Its  line  of  poles  and  wires.  Tvo  tele- 
phone wires  and  a  ground  wiro,  iflOxh  were 


19  feet  above  the  road,  were  suspended  from 
one  crosB-ann ;  from  another  cross-arm  were 
suspended  two  33,000  volts  wires,  which  were 
23  feet  2  inches  above  the  roadway.  The  store 
building  was  moved  on  trucks,  which  brought 
the  highest  part  of  the  structure  to  a  height 
of  21  feet  3  inches.  Plaintiff  was  on  the  roof 
of  the  building,  attempting  to  raise  the  tel- 
ephone wire  or  the  grotmd  wire,  and  in  some 
manner  came  too  near  one  of  tbe  heavily 
Charged  wires  Just  above  the  one  he  was 
handling,  and  received  tbe  shock  which  caus- 
ed his  injuries.  The  wires,  carrying  a  volt- 
age of  33,000,  were  uninsulated. 

The  principles  of  law  which,  for  the  most 
part,  control  this  case  were  quite  fully  con- 
sidered in  the  Wade  Case,  supra,  and  it  will 
he  only  necessary  to  review  a  number  of  al- 
leged trial  errors. 

[1-1]  It  la  complained  that  the  court  erred 
in  not  sustaining  a  motion  for  Judgment  on 
the  findings,  because  It  Is  Insisted  the  plain- 
tiff recovered  upon  a  Uieory  that  ordinary 
travel  on  the  highway  in  question  Included 
the  moving  of  houses  which  were  higher  than 
defendant's  wires.  In  this  mmnectlon  also 
It  is  Insisted  that  much  Irrelevant  testlmmy 
was  admitted  about  moving  honses  and 
other  structures,  and  particularly  the  mov- 
ing of  them  along  this  highway  previous  to 
the  time  defendant  erected  its  wires.  In 
answer  to  special  questions  which  defendant 
submitted,  the  Jury  found  that  defendant's 
wires  were  erected  in  1909,  that  since  that 
time  three  houses  and  <me  store  building 
which  were  high  enough  for  the  wires  to  in- 
terfere with  had  been  moved  along  there.  The 
accident  to  plaintiff  occurred  in  1915.  De- 
fendant places  too  narrow  a  construction  up- 
on plaintiff's  theory  as  to  the  use  of  the 
hl^way.  The  plaintiff's  evidence  as  to  the 
use  of  the  highway  was  not  confined  to  hous- 
es, nor  to  store  buildings;  it  embraced  any 
and  all  kinds  of  structures  customarily  mov- 
ed along  public  roads,  such  as  buildings,  der- 
ricks, and  other  machinery  high  enough  for 
these  wires  to  Interfere  with  them.  The  tes- 
timony in  respect  thereto  was,  of  course, 
not  confined  to  the  time  since  defendant 
placed  its  wires  across  the  road.  It  would 
hardly  do  to  say  that  had  the  accident  hap- 
pened only  a  month  after  defendant  first 
placed  Its  wires  there,  no  Inquiry  could  be 
made  as  to  the  ordinary  use  of  the  road  pri- 
or thereto  for  the  purpose  ot  charging  defend- 
ant with  notice  of  such  use.  The  finding  that 
only  one  store  building  had  been  moved  is 
of  no  more  importance  than  if  the  Jury  bad 
found  thaA  only  one  store  building  painted 
tbe  same  txHor  as  the  building  In  question 
had  been  moved.  The  finding  that  three 
houses  and  only  one  store  building  high 
enough  to  interfere  with  the  wires  had  been 
moved  alcmg  that  road  since  1909,  when  de> 
f^dant's  wires  were  first  placed  there,  cov- 
ers but  a  part  of  the  facta  In  evidence,  and 
011I7  a  part  ot  ti»  eitcainsfcajMNS  rdied  upon 
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by  ptalntiff,  to  show  that  defendant  abonld 
lure  anticipated  tbe  use  of  tbe  Ughway  for 
the  purpose  of  moving  such  etructorea. 

It  la  argued,  howerer,  ttiat  all  the  erldence 
ahowB  condualTely  that  the  movlag  of'  a 
bnUdlng  sndi  as  the  one  In  question  waa  not 
a  common  ordinary  nae  of  the  highway. 
"Common,  ordinary  nae"  la  a  relatlTe  ex- 
pression, the  Talne  of  which  can  only  be  de- 
termined by  cranparlsoDS.  In  a  day's  travel 
along  the  country  roads  one  may  meet  hun- 
dreds of  vehicles  drawn  by  horsM,  and  see 
thousands  of  automobiles,  wltfaont  meeting 
or  seeing  a  traction  engine;  but,  If  oac  meet 
a  traction  engine  on  a  public  road,  It  wonid 
be  a  mistake  to  assume  that  such  engine 
was  not  making  an  ordinary  use  of  the  high- 
way, or  that  it  was  not  entitled  to  the  same 
rights  as  other  vehicles.  A  traction  en- 
gine on  the  streets  of  Topeka  Is,  compara- 
tively speaking,  an  unusual  sight,  yet  some- 
times traction  engines  are  seen  on  the 
streets,  and  however  rarely  this  happens, 
their  use  of  the  public  streets  la  a  common 
and  ordinary  one.  The  court  properly  In- 
structed the  jury  that: 

"In  det«rminiag  the  duty  and  liability  of 
the  defendant  the  term  'travel*  is  not  to  be 
given  a  narrow  and  restricted  meaning,  bat 
should  be  held  to  enlbrace  such  a  legitimate 
use  of  the  road  as  may  be  made  by  persons  hav- 
ing occasion  to  pass  over  them  wnile  engaged 
in  any  of  th«  dutiea  of  lift  In  that  section  or 
community." 

Tbere  waa  evidence  which  }nstlflad  -a  find- 
ing that  before  the  wires  were  eretted  there 
had  been,  and  thereaftenrarda  conUnned  to 
b^  meb  a  common  nae  of  the  highway  In 
moving  bnOdlngs,  maehtnea,  and  other  strac- 
tnrea,  as  woold  bring  notice  to  the  deflendant 
Hiat  these  high  voltage  wires  were  a  menace 
to  hnnum  life,  nnleas  iwecantloaB  were  taken 
to  insulate  the  wires  or  place  them  In  snch 
poaltloii  that  they  would  not  InterfUe  with 
the  lawfal  use  of  Uie  Idi^way. 

It  may  be  conceded  that  there  Is  a  dlffer- 
e&ce  as  regards  houses.  They  are  not  con- 
structed primarily  for  the  purpose  of  being 
moved,  while  heavy  madiinery  and  traction 
^glnes  are.  The  use  of  streets  and  high- 
waya  for  moving  houses  Is  so  Ult  extraordi- 
nary as  to  authorize  munldpalltlea  having 
control  of  the  highways  to  provide  regula- 
tions for  such  use,  prescribing,  as  ordinances 
in  many  cities  do,  the  hours  streets  may  be 
used  for  that  purpose,  and  that  owners  of 
overiiead  wires  shall  first  be  notified  and 
given  an  opportunity  to  raise  their  wires, 
and  providing  for  payment  of  compensation 
to  the  owners  for  the  Injury  or  Inconvenience 
suffered.  These  regulations  are  upheld,  also, 
because  of  the  inconvenience  that  might  oth- 
erwise be  suffered  by  the  public  through  the 
Interference  with  the  business  carried  on  by 
means  of  overhead  wires.  Where  no  public 
authority  has  undertaken  to  prescribe  rules 
and  regulations  for  the  use  of  country  roads 
In  moving  houses,  we  are  aware  of  no  leaacni 
why  such  use  Is  not  «  lawful  one. 


A  number  at  cases  are  cited  by  defendant 
whldi  hold  that  the  moving  of  housea  <m  pub- 
lic streets  is  an  extraordinary  use  of  the 
highway,  and  that  where  such  use  will  injure 
or  destroy  overhead  wires  whi<^  are  lawfully 
maintained  In  the  streets,  injunction  will  lie 
at  the  salt  of  the  owners  of  the  wires  to  pre* 
v«it  interference  therewlQi.  Bgulty,  in  most 
cases,  would  find  little  difficulty  in'  mold- 
ing Its  decree  so  as  to  permit  the  structure 
to  be  moved  at  a  time  and  under  autb  con- 
dltions  aa  to  safegnard  the  rlghta  of  the  mov- 
er, the  convenience  of  the  public,  and  the 
rights  of  the  owners  of  the  wires.  Presnmr 
ably  the  decisions  are  dted  because  the  opin- 
ions contain  declarations  to  the  efTect  that 
the  moving  of  a  house  on  roads  or  streets  is 
an  extraordinary  use,  and  the  rights  of  the 
mover  merely  temporary  and  private  as  op- 
posed to  the  rights  of  a  public  utility  com- 
pany  using  the  streets  by  virtue  of  a  city 
franchise.  Frontier  Telephone  Ca  v.  Hepp, 
ee  Misc.  Rep.  265,  121  N.  T.  Supp.  460.  It  Is 
sufficient  to  say  that  this  court  In  Wlnegarner 
V.  Edison,  83  Kan.  67,  10ft  Pac.  778  (approv- 
ed In  Wade  v.  Electric  Co.,  98  Kan.  866,  158 
Pac.  28),  held  It  to  be  the  duty  of  an  electric 
light  company  having  Its  high-tension  wires 
suspended  across  a  street  In  a  city  to  antici- 
pate'the  moving  of  a  building  of  greater 
height  than  the  wires  In  that  case  were,  and 
to  take  precautions  to  protect  persons  liable 
to  be  on  such  building  and  liable  to  be 
brought  In  contact  with  such  wires. 

[4]  There  is  a  contention  that  it  was  error 
to  exclude  testimony  offered  to  show  a  rule 
of 'defendant  that  upon  notice  to  It.  the  com- 
pany would  render  assistance  to  persons  de- 
siring to  move  such  struHurcs  under  its 
wires.  There  would  have  been  no  error  in 
admitting  the  testimony,  but  the  defendant^ 
by  the  adoption  of  such  a  rule,  could  net  lim- 
it the  right  to  use  the  highway  for  a  lawful 
purpose. 

[I,  t]  One  of  plaintiff's  witnesses  testified 
that  it  is  impracticable  to  insulate  wires 
which  carry  more  than  6,000  voltage,  and  we 
are  asked,  in  view  of  the  general  knowledge 
of  that  fact,  to  take  Judicial  notice  thereof 
and  to  hold  that  the  court  should  have  sus- 
tained a  demurrer  to  the  evidence.  But  fail- 
ure to  Insulate  the  wires  was  not  the  only 
negligence  charged.  It  was  diarged  that 
the  wires  were  not  placed  high  enough;  and 
If  it  be  true  that  It  Is  wholly  impracticable 
to  Insulate  wires  carrying  more  than  6,000 
volts,  tliere  was  all  the  more  reason  why  the 
defendant  should  have  placed  Its  wires  high- 
er or  put  them  underground.  The  same  wit- 
ness, who  qualified  as  an  expert  with  yean 
of  experience  in  the  construction  of  high- 
tension  croBS'Wnntry  wires,  testified  as  tol- 
lows: 

"We  are  never  allowed  to  go  below  26  feet 
and  from  that  on  up  to  S5  and  40  and  up  as 
high  OB  65  feet;  we  have  never  been*allowed  to 
gt>  below  25  feet  with  anything  ol  high  ten- 
sion." 
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He  farther  t^tlfied  that  It  wai  cnstomarr 
to  coDstmct  hlgh-t^tsion  wires  with  a  raise 
where  they  crossed  roads,  and  after  croaslng 

to  "drop  down." 

There  Is  a  complaint  of  the  refasal  to  al- 
low defendant  to  Introduce  a  model  made 
to  show  the  arrangement  of  defendant's  poles 
and  wires.  The  accident  happened  across 
the  line  in  Missouri  beyond  the  jurisdiction 
of  the  court,  and  for  this  reason  the  court 
was  not  asked  to  send  the  jury  to  the  place 
of  the  accident  In  almost  every  one  of 
a  large  number  of  cases  cited  the  court  had 
admitted  the  model  ox  photograph,  and  this 
was  held  not  to  be  error.  In  one  case  dted 
(De  Biorge  v.  New  York,  eta,  Ballroad,  178 
Uass.  60,  69  N.  E.  669,  86  Am.  St.  Rep.  464), 
which  was  an  action  to  recover  for  personal 
Injuries,  it  was  held  error  to  refuse  to  ad- 
mit in  evidence  an  X-ray  picture,  showing 
plaintiff's  physical  condition.  The  weight  of 
authority  holds  that  the  admission  of  models 
and  photographs  rests  lat^ely  In  the  trial 
court's  discretion.  A  reproduction  of  the 
poles  and  wires  in  this  case  was  ccHistructed 
and  set  up  in  a  room  adjoining  the  court- 
room. The  judge  of  the  court  examined  the 
model,  and  came  to  the  conclusion  that  it 
ought  not  to  be  admitted  In  evidence,  and 
sustained  plalntlfE's  objection.  The  defend- 
ant contends  that  the  model  would  have 
served  to  enable  the  jury  to  understand  the 
testimony,  and  that  its  purpose  was  to  show 
the  relative  position  of  the  wires,  the  cross- 
arms,  brackets,  Insulators,  and  other  parts 
of  the  construction  of  defendant's  lines 
where  they  crossed  the  highway.  All  these 
matters  could  be  and  were  explained  by  the 
evidence  of  witnesses;  and,  while  the  ad- 
mission of  the  model  would  not  have  been 
error,  we  think  It  cannot  be  said  that  there 
was  an  abuse  of  discretion  In  refusing  to  ad- 
mit it 

[7]  In  stating  the  Issues  the  court  instruct- 
ed that  the  petition  charged  the  defendant 
with  wanton  negligence.  The  court  refused 
to  give  an  instruction  requested  by  the  de- 
fendant to  the  effect  that  there  was  no  evi- 
dence of  wanton  negligence,  and  also  refused 
a  requested  instruction  that  the  word  "wan- 
ton means  reckless,  wicked,  willful."  It  is 
Insisted  this  was  error.  There  Is  no  question 
of  punitive  damages  In  the  case ;  none  was 
asked,  and  none  was  allowed.  If  the  plaintiff 
wOb  not  guilty  of  contributory  negligence, 
then  the  question  whether  the  negligence 
of  the  defendant  should  be  characterized  as 
gross  and  wanton  or  merely  ordinary  negli' 
gence  could  not  affect  plaintiff's  right  to  re- 
cover. See  Jacobs  v.  Railway  Co.,  97  Kan. 
247,  253,  154  Pac.  1023.  L.  R.  A.  1916D,  783. 
The  court  Instructed  that  plaintiff  could  not 
recover  at  all  It  his  own  negligence  contrib- 
uted to  his  Injuries ;  and  the  Jury  have  ab- 
solved him  from  the  charge  of  contributory 
negligence.  For  some  purposes,  the  court  In 
a  number  of  cases  has  recognized  the  degrees 
of  negligence,  slight  ordinary,  and  gross  or 
wanttHi;  but  in  a  case  like  the  present  one, 


where  the  only  question  ia  the  measore  ot 
due  care,  the  dlsttnctlouB  have  been  ignored. 
Railway  Co.  t.  Walters,  78  Kan.  39.  96  Pac' 
346 ;  Jones  t.  Railway  Co.,  98  Kan.  133.  186, 
157  Pac.  399.  There  was  no  error,  therefme, 
in  refusing  to  give  the  instructions  re- 
quested. 

[8]  The  jury  awarded  plaintiff  damages  In 
the  sum  of  $15,000.  It  is  urged  that  the 
amount  Is  excessive,  and  sliows  prejudice 
and  passion  on  the  part  of  the  jury.  At  the 
time  of  hla  injury,  plaintiff  was  22  years 
of  age,  and  his  usual  wages  were  from  $2 
to  $2.50  a  day.  The  argomoit  Is  that  after 
aUowing  $1,000  for  damases  in  addition  to 
loss  of  earning  power,  the  amount  remaining. 
If  Invested  at  6  per  cent,  would  produce  a 
sum  far  In  excess  of  plaintiff's  probable  earn- 
ings in  the  future.  If  this  were  the  only 
consideration,  the  amount  wopld  seem  exces- 
sive; but  the  nature  and  extent  of  plaintiffs 
physical  Injuries  as  shown  by  the  evidence 
must  be  taken  into  consideration.  The  ef- 
fect of  the  electric  current  rendered  him  un- 
conscious for  10  days.  A  piece  of  hla  skuU, 
which  the  testimony  shows  was  4  Inches  In 
length  and  nearly  2  Inches  wide,  had  to  be 
chiseled  out  wlilcfa  necessitated  six  opera- 
tions, a  silver  plate  being  Inserted  in  place 
of  the  portion  removed.  There  were  bums 
and  scars  on  his  body,  and  one  hand  was 
partially  paralyzed;  there  was  evldencethat 
his  Injuries  left  him,  to  a  large  extent  in  a 
helpless  condition  physically.  How  much  the 
jury  allowed  for  his  pain  and  suffering  does 
not  appear,  but  it  la  clear  that  the  evidence 
would  sustain  the  allowance  of  a  substantial 
sum  for  these  alone.  Under  all  the  facts  and 
drcnmstances,  this  court  cannot  say  that 
the  trial  court  should  have  granted  a  new 
trial  on  account  of  the  amount  of  the  TsnUct 
or  that  it  ia  excessive. 

Other  claim?  relate  to  tiie  exclusion  of  tes- 
timony which  was  not  produced  at  the  bear- 
ing of  the  motion  for  a  new  trial  under  aeo- 
tion  307  of  the  Code.  The  nature  of  the 
testimony,  so  far  as  disclosed  by  the  record, 
satisfies  us  that  there  was  no  error  In  exclud- 
ing It 

The  judgment  Is  affirmed. 

PORTER,  J.  (dissenting).  I  think  the 
amount  of  the  judgment  is  excessive,  and 
that  It  should  be  reduced  to  $10,000.  For 
these  reasons,  I  dissent  from  paragraph  8  of 
the  syllabus  and  Corresponding  portions  of 
the  opinion. 

I  am  authorized  to  say  that  Mr.  Justice 
BUROH  and  Mr.  Justice  DAWSON  concur  In 
this  dissent 


SHEEHY  v.  LEMONS.   (No.  20426.) 
(Supreme  Court  of  Kansas.  Dec.  9,  1910.) 

fjBvlIobiM  by  th€  Court,} 

TAXAT701T  <^706(6)— JUDOUBNT  VOB  BAX.^- 
COLLAXEBAI.  ATtACE— PeOCESS. 
The  grantee  of  tiie  purchaser  at  a  tax  fore- 
closure Bale  ilnder  ■ectf(m'9621  of  the  General 
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Statutes  of  1909  brought  tbif  action  to  eject  the 
fee  owner,  who  sought  to  attack  the  (oreelosore 
decree  on  the  ground  that,  although  a  resident 
pf  this  state,  she  was  not  sexTed  with  summons 
and  made  no  appeanuuM^  A  proper  affidavit  for 
pubUeation  was  made,  and,  aitboogh  tlie  defoid- 
ant  T88  then  a  resident  of  the  state,  sneh  af- 
fidavit and  the  Bubsegueut  publication  gave  the 
court  jurisdictioQ,  so  that  its  decree  foreclosing 
the  tax  lien  was  not  void  and  could  not  be  suc- 
c^fully  attacked  at  this  time  in  this  acttoo. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  1298,  1400,  1«40;  Dee.  Dig.  «a 
708(6).] 

Appeal  from  District  CJourt,  Miami  Ootmtr. 

Action  by  James  F.  Bhatiky  against  Kate 
Lemons.  From  iudgment  for  defendant, 
piBlnflff  appeals  Beversed. 

Oharles  T.  Menser.  of  Paola,  for  ai^peilant 
Lane  ft  Lane,  of  Faola,  for  appellee. 

WEST,  J.  An  action  was  begun  to  foie- 
dose  a  tax  Hen  on  the  land  in  controversy. 
Summons  was  issued  to  the  defendant  and 
returned  not  served,  tclK  the  reason  tliat  the 
person  named  therein  ooold  not  be  found  In 
the  county.  A  proper  affidavit  was  made, 
and  service  by  publication  followed.  Fore- 
jclonire  .was  bad  end  tlie  land  was  sold.  This 
actlbn  was  brought  to  eject  the  defendant, 
who  answered  that  at  the  time  the  f  oteclo- 
sure  action  was  brought  and .  at  all.  times 
thereafter  she  was  a  resldeat  of  Wyandotte 
county,  Ean.,  and  that  such  realdoice  could 
have  been  easily  ascertained,  aa  she  bad  rei- 
atives  living  in  Miami  coun^.  Out  no  sum- 
mons was  served  luion  her,  and  that  she  was 
not  in  court  either  personally  or  by  attor- 
ns at  any  time  during  peodency  of  the  ac- 
ti<m.  The  answer  was  supported  by  her 
testimony,  the  court  ruled  In  her  ftivor,  and 
the  plalntlfl  appeals. 

■  The  question  Inndved  Is  whetbw  or  not 
the  defendant  could  for  the  reason  suggested 
attack  collaterally  the  Judgment  rendered  in 
the  foreclosure  case.  It  is  claimed  that  be- 
cause no  actual  service  was  made  upon  the 
defendant  the  court  was  without  Jurisdictlm 
to  foredOBs  the  lien ;  that  th»  Judgment  was 
T(dd,  and  she  had  a  right  In  t^  action  to 
avail  herself  of  its  invalidity.  It  seems  to 
be  conceded  that  the  defendant  should  hare 
been  served  personally,  but  it  Is  argued  that, 
not  having  opened  up  the  Judgment  by  a  di- 
rect attadc  she  could  not  do  so  Indirectly 
or  collaterally.  The  statute  (section  9S21, 
Gen.  Stat  1900)  provides  that: 
,  "If  the  defendants  or  either  of  them  are  non- 
residoits,  service  may  be  made  by  publication, 
when  tbere  is  filed  with  the  clerk  an  afiidavit 
that  such  d^endanta  to  be  served  are  nonresi- 
dents at  tbe  state,  or  that  the  plaintiff  with  due 
diligence  is  unable  to  make  personal  service  of 
summons  upon  said  defendant  or  defendants." 

It  Is  urged  that)  as  tbe  defendant  .was  a 
resident,  service  by  publication  gave  tbe 
court  no  Jurisdiction.  It  has  been  held  that 
under  a  similar  statute  the  Judgment  couid 
not  tw  attacked  collaterally  for  any  suppos- 
ed Irregularity  which  did  not  affe<4  the  Ju- 


risdiction of  the  court  Pritchard  v.  Madren, 
SI  Kan.  38.  2  Pac.  691;  English  v.  Wood- 
man. 40  Kan.  412,  20  Pac.  262 ;  McOtegor  r. 
Morrow,  40  Kan.  730,  21  Pac.  157. 

In  Williams  v.  Kiowa  County,  74  Kan.  693, 
606,  88  Pac.  70.  it  was  said  that  the  proceed- 
ing under  tbe  present  statute  is  Judicial  and 
follows  the  course  of  civil  proceedings  gen- 
erally. In  Atdiison  County  v.  ChalUss,  68 
Kan.  179,  181,  69  Pac.  173.  174.  In  the  course 
of  the  opinion  it  was  said : 

"Nor  could  service  by  publication  be  obtained, 
because  such  constmctive  service  is  only  pro- 
vided in  case  of  nonresidents  of  the  state." 

But  the  question  now  presented  did  not 
arise  In  that  case.  Under  the  authority  of 
Blair  V.  Blair,  06  Kan.  757,  153  Pac.  544,  and 
cases  cited,  the  affidavit  and  notice  by  pub- 
lication gave  the  court  Jurisdiction,  although 
as  a  matter  of  fact  tbe  plaintiff  may  have 
been  a  resident  of  Kansas,  and,  having  Ju- 
risdiction, the  Judgment  of  the  trial  court  in 
that  case  cannot  be  held  to  be  void.  In  Da- 
vis V.  Land  Co.,  76  Kan.  27,  30,  90  Pac.  766, 
767,  this  court  refused  to  follow  the  decision 
of  another  court  that  a  "false  affidavit  can- 
not confer  jurisdiction."  See,  also,  Ogden  v. 
Walters,  12  Kan.  •283,  *29o ;  Caldwell  v.  Big- 
ger,, 76  Kan.  49,  90  Paa  1095;  Duphome  v. 
Moore,  82  Kan.  159.  107  Pac.  791 ;  Morris  v. 
Bobbins,  S3  Kan.  335,  111  Pac.  470;  Bell  V. 
BeU.  97  Kan.  016.  156  Pac.  778. 

Whatever  rights  the  defendant  may  have 
had  or  may  still  have  under  section  83  o^ 
the  ClvU  Code  (Gen.  St  1909,  S  5676),  It  is 
impossible  to  escape  the  conclusion  that,  in 
this  action  brought  by  the  grantee  of  tbe 
purchaser  at  the  foreclosure  sale,  she  cannot 
for  the  mere  reason  that  she  was  not  person- 
ally served  in  the  foreclosure  action  success- 
folly  attack  the  Judgment  therein. 

Tbe  Judgment  is  reversed.  AU  the  Jus- 
tices concurring. 


UcOLUMO  St  al.  v.  SXOOK  et  oL  (No. 
20483.) 

(Snprme  Court  of  Kansas.   Dec.  0.  1016.) 
(Byllalua  hy  the  Court.) 
Pkincipal  and  Aqent  ^=?137(1)— AuraoRi- 

TT  OF  AOENT— ESTOPPEt  TO  DeNT. 

Th6  owners  of  the  legal  title  to  real  estate 
made  an  agreement  to  execute  and  deliver  a 
deed  to  the  purchaser  with  the  name  of  the 
grantee  left  blank,  but  tendered  a  deed  with  the 

Eurchaser's  name  written  in  as  grantee.  Upon 
is  objection,  they  authorized  his  ageut  to  erase 
tbe  name  written  in  and  insert  tbe  name  of  his 
grantee,  which  was  done.  After  the  purchaser 
had  conveyed  the  property  to  innocent  purchas- 
ers, the  rrantors  were  estopped  to  d«ny  the 
vahdity  of  their  deed  on  the  ground  that  the 
authority  of  an  agent  to  mnke  a  change  before 
delivering  it  must  bo  in  writing. 

tUd.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |8  492,.  494;  Dec.  Dig. 
«=>137a)J 

Appeal  from  District  Court,  Wyandotte 
County. 
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AcUoD  A.  H.  McOnng  and  othera 
against  H.  C.  Snook  and  otbera.  Jndgmrat 
Cot  defendants,  and  plalntlfla  appeal.  Af- 
firmed. 

T.  A.  Wltten,  of  Kansas  City,  Mo.,  and  Ju- 
nius W.  Jenkins,  of  Kansas  City,  Kan.,  for 
appellants.  Sutton  &  Satton»  of  Kansas  City, 
Kan,,  for  appellees. 

POBTER,  J.  The  action  4n  the  court  be- 
low was  to  set  aside  and  cancel  a  deed  which 
the  plaintiffs,  who  are  husband  and  wife,  de- 
livered to  H.  O.  Snook,  conveying  to  him  a 
lot  In  Kansas  City  In  exchange  for  other 
property.  The  plaintiffs  claimed  that  In  con- 
sideration for  the  deed,  Snook  agreed  to  con- 
vey to  them  the  title  to  certain  real  estate 
In  Oklahoma;  that  the  deed  he  delivered  to 
them  conyeyed  no  title  to  the  Oklahoma  land 
as  he  well  knew,  and  that  they  received  no 
consideration  for  their  deed;  that  after- 
wards defendant  HonneU  filed  for  record  the 
deed  they  had  executed  to  Snook,  but  with 
Honnell's  name  written  therein  as  grantee 
Instead  of  the  name  of  Snook,  and  that  sub- 
sequently Honnell  conveyed  the  property  de- 
scribed therein  to  the  other  defendants. 
Plaintiffs  offered  to  quitclaim  to  Snook  any 
Interest  they  might  have  acquired  In  the  Ok- 
lahoma land,  and  asked  for  cancellation  of 
their  deed  on  the  ground  of  fraud. 

The  defendant  Honnell  filed  a  separate 
answer,  containing  a  general  denial  and  al- 
leging that  be  had  no  knowledge  concerning 
the  transaction  In  relation  to  the  land  In 
Oklahoma,  and  further  alleging  an  oral  agree- 
ment between  plaintiffs  and  Snook  that  their 
deed  sbonid  be  executed  and  delivered  In 
blank  aa  to  the  grantee,  with  power  and 
authority  in  Snook  to  fill  in  the  name  of  any 
grantee  to  whom  be  might  desire  to  trans- 
fer the  property,  and  that  when  the  plain- 
tiff's deed  was  tendered  to  Snook  with  the 
latter's  name  as  grantee  ttiereln,  the  plaintiff 
O.  li.  M(K31ung,  acting  for  himself  and  wife, 
agreed  that  Snook's  name  might  be  stricken 
out  In  order  to  make  the  deed  conform  to 
the  agreement. 

The  answer  denied  nottce  either  of  Uie 
fraud  alleged  against  Snook  or  that  plain:- 
tAffa  had  or  claimed  any  Interest  In  the  prop- 
erty. The  material  facta  found  the  trial 
court  are,  in  substance,  these:  The  deed  In 
qoeation  was  dellTOred  December  20,  1913; 
Uie  trade  was  made  in  accordance  with  a 
contract  between  the  plaintiffs  and  Snook, 
in  which  C.  U  UcClung  acted  for  himself 
and  his  wife,  and  J.  P.  Johnson  acted  as  the 
agent  of  Snook.  There  was  an  oral  agree- 
ment that  Snook  was  to  deliver  to  the  Mc- 
Clungs  a  deed  from  a  third  party  conveying 
the  Oklahoma  land,  with  the  name  of  the 
grantee  left  blank,  and  was  to  receive  from 
them  a  deed  to  the  Kansas  City  property, 
which  was  to  be  In  blank  aa  to  tite  grantee. 
When  the  parties  met  to  deliver  the  deeds, 
G.  L.  McClung  appeared  for  his  wife,  In 
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whom  the  title  to  the  proper^  id  Kansas 
City  stood,  and  J.  P.  JoihnsoD  retweaoitad 
Snook,  who  was  not  present.  Johnson  for 
Snook  tendered  to  UcQIung  a  deed  to  the 
Oklahoma  property  without  the  name  of 
any  grantee  therein,  whicib  HcOlnng  accept- 
ed, and  McKHnng  tendered  to  Johnson  for 
Snook  a  deed  from  the  plaintiffs  to  the  Kan- 
sas City  proper^  with  ttie  name  of  H.  O. 
Snook  written  4n  as  grantee.  When  Johnson 
objected  to  the  name  of  Snook  aa  grantee 
and  called  attention  to  the  prior  agreement, 
McGIung  assented,  and  thereupon  d^vered 
the  deed  with  the  nnderstandii^  that  John- 
son was  to  erase  Uie  name  of  Snook  as 
grantee  and  insert  anotiier  grantee  thwein, 
and  a  Ij.  McGlnng  was  duly  attttunlzed  to 
act  for  his  wife.  Snbaeiqnently  defenduits 
Honnell  and  Snook  made  an  exchange  of 
propertiea,  and  Snook  delivered  to  Honnell 
the  McGlnng  deed  after  Johnstm  had  erased 
the  name  of  Snook  a;  grantee  and  the  name 
of  Honnell  had  been  Inserted  in  Its  place. 
The  court  found  that  at  the  time  Honnell 
accepted  the  McClung  deed  frcHn  Snook,  he 
had  no  knowledge  of  any  failure  of  consid- 
eration, no  knowledge  of  any  ftnnd  or  dalm 
thereof,  and  dealt  with  SnotA  in  entire  good 
folth,  paying  full  valne  for  the  lot  conveyed 
to  him;  that  the  other  defendants  had  no 
knowledge  of  any  failure  of  consideratton 
or  any  claim  of  fraud,  and  they  purchased 
ttie  lot  from  HonneU  and  paid  full  valne 
therefor.  The  exdiange  of  pn^ertles  be* 
tween  plaintiff^  and  Snook  occurred  Decem- 
ber 20,  1013;  fonr  days  later  UcC9ung  re- 
corded tile  Oklahoma  deed,  and  made  no 
claim  of  fraud  against  any  of  the  def^dants 
dntll  April  SO,  1014.  when  this  action  was 
brought  The  property  was  not  conveyed  by 
Honnell  to  defendants  Haase  A  Haase  nntU 
March  4,  1914.  The  court  farther  found 
ttiat  the  plalntUFs  acquired  good  title  to  10 
acres  of  the  land  in  Oklahoma,  but  did  not 
acqnire  any  lifle  to  80  acres  of  the  tract  they 
were  to 'receive,  and  tiiat  when  HcGInng  and 
Snook  exchanged  thtdr  deeds  on  December 
20,  1918,  noflilng  rnnalned  to  be  done  by 
either,  and  that  the  ex<^ange  of  deeds  was 
intended  to  be  In  foil  satlstactlon  of  the 
writtoi  and  verbal  contracts  for  ttie  ex- 
diange  of  properties.  As  condnslone  of  la\r 
the  court  found  that  the  farts  were  not  suffi- 
cient to  warrrant  a  resds^wi  of  the  contract 
;  of  exchange  or  the  cancellation  of  the  plaln- 
tlfTs  deed,  and  rendered  judgment  against 
the  plaintiffs  for  costs. 

The  plaintiffs  rely  upcm  the  fifth  paragrai^ 
of  the  syllabus  of  the  original  (pinion  In 
Ayres  v.  Probasco,  14  Kan.  *175,  to  sustain 
their  contentim  that  the  authority  of  an 
agent  to  make  a  change  In  a  deed  befOre  de- 
livering it  is  void  unless  in  writing.  Mr. 
Justice  Brewer  dissented  from  the  statement 
of  law  declared  In  that  paragraiA  of  the 
syllabus,  and  on  a  reheating  of  the  Cffte,  the 
court  held  the  paragraph  and  corresponding 
parts  of  the  opinion  to  be  dictum.  1^  corn- 
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meut  tberetm  In  Baidc  t.  nemlng,  6S  Kan. 
189,  68  Pac.  218.  The  fkcts  In  tbe  Ayres 
due  are  quite  different  from  tbe  facts  pre- 
B«ited  here.  Hie  mortgi^  In  that  case  was 
blank  except  tor  tbe  signatures  and  admowl- 
edgment  of  the  husband  and  wICe.  It  was 
aftowards  filled  In  as  to  grantee,  descrip- 
tion of  land  and  consideration,  contrary  to 
tbB  Wif6*s  Intexddon.  Here,  the  alteration  In 
tbe  Instmment,  instead  of  being  contrary  to 
tbe  intention  of  {he  parties,  was  In  strict 
0(Hupli8nce  wltb  lli^  or^ibuU  agreemoit. 
The  deed  with  Honnell's  name  as  grantee 
was  recorded  four  days  afterward;  plainttfls 
bad  nottee  of  tts  otrntents  from  tbe  record, 
and  made  no  objection  until  four  months 
later. 

Some  importance  Is  soogbt  to  be  attadied 
to  the  fiLct  that  the  answer  aUegee  that  O.  "U 
UcGIimg  *Vas  'thereunto  duly  anthorlaed, 

and,  then  and  tbere  consented  orally  (bat  de- 
fendant Snook  might  erase  his  name  as  gran- 
tee and  fill  In  the  name  of  any  person," 
whereas  the  proof  shows  that  his  agent, 
Jobnson,  actually  made  the  erasure.  It  was 
done  Johnson  for  Snook  in  the  latter's 
presence,  and  the  eflfect  was  tbe  same  as  If 
Bnook^s  band  held  the  pen. 

So  far  as  tbe  name  of  tbe  grantee  was 
Concerned,  tbe  deed  as  finally  delivered  was 
completed  In  accordance  with  the  agreement 
of  tbe  parties;  It  was  duly  acknowledged 
and  entitled  to  record,  and  tbe  plaintiffs  are 
estopped  to  deuy  that  the  grantee  acquired 
title.  Bank  v.  Fleming,  supra.  The  court's 
findings  are  well  supported  by  the  eTldence, 
and  tts  coQClQslons  of  law  necessarily  follow. 

The  Judgment  is  affirmed.  All  tbe  Justices 
ocmcurrlng. 


8EXS0N  T.  GX^ADHABT.   (No.  20421J 
(Bnprema  Court  of  Ksnsas.  Doc  9,  1916.) 

(StUahua  5y  the  Court.) 

Appeal  and  Ebbob  «=»602(1)— Bkcobd— Goit- 
clubitbnesb. 
A  motion  to  dismiss  an  appeal  to  tbe  district 
court  for  want  of  jurisdiction  was  beard  in 
May,  1914;  oral  and  documentary  evidence 
being  produced.  No  journal  entry  of  tbe  pro- 
ceeding, or  of  any  rulfng  on  the  motion  made  at 
the  time,  is  disclosed.  The  record  does  show 
that  at  a  sabseguent  term  of  court,  held  in  May, 
1015,  the  court  decided  the  question  presented 
by  the  motion,  held  that  it  had  jurisdiction  of 
the  appeal,  and  continued  the  cause.  The  par- 
ties dispute  about  whet  occurreO.  On  one  ride 
it  is  Bald  the  motion  to  dismiss  was  sostained 
and  the  appeal  was  dismissed  in  May,  1914. 
On  the  other  side  it  is  said  the  motion  was  sus- 
tained, but  the  ruling  waa  vacated  on  the  same 
day,  and  leave  was  given  to  file  briefs.  Held, 
the  reconi  is  conclosive.  and  does  not  sustain 


the  claim  that  the  court  waa  without  jurisdic- 
tion to  rule  on  the  motion  In  May,  191S. 

[9U.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  !  2860;  Dec  Dig.  «=»662(1).J 

Ai^teal  from  District  Court,  Wallace 
County. 

Action  by  John  Sexsou  against  A.  B.  Glad* 
hart  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

A.  D.  GUkeson,  of  Hays,  for  appellant  W. 
B.  Ward,  of  Sharon  Springs,  for  appellee. 

BUBGH,  J.  Tbe  Queetlon  pi«aented  by 
tUa  appeal  la  wbetlier  or  act  tbe  dlatrict 
court  to<A  up  the  case  and  overruled  a  mo- 
tion to  dismiss  after  having  sustained  tbe 
motion  and  dismissed  the  case  at  a  pre^oua 
term. 

Tbe  ease  originated  bcEfbra  a  jnstloe  of 
the  peace,  and  was  taken  to  the  district  court 
by  m)peaL  A  motlMi  was  tbere  made  to 
quash  the  original  service  and  to  dismiss  tbe 
appeal  for  want  of  Jurisdiction,  ^e  motion 
was  beard  oa  May  1%  1914;  oral  and  doc- 
umentary evld^oe  being  produced.  No  Jour- 
nal entry  of  Ibis  proceeding,  or  of  any  ruling 
on  the  moHon  made  at  that  time,  is  abstract- 
ed. On  BCay  19,  1915,  the  court  took  up  tbe 
qoestlon  of  Jurisdiction  presented  by  the 
motlmi  to  dismiss,  found  that  a  general  ap- 
peal had  been  takcoi  from  tin  judgment  of 
the  Justice  of  tbe  peace,  and  held  that  sn<Ai 
genial  appeal  gave  the  district  court  Juris- 
diction. On  the  face  of  the  record,  which  is 
oondualTe  In  this  court,  the  district  court 
had  not  lost  whatever  JurlsdlctioD  It  had  in 
May,  1914,  and  bad  Jorlsdlction  to  make  tbe 
order  which  was  made  at  the  term  occurring 
a  year  later. 

There  is  a  dispute  about  what  actually  oc- 
ctirred.  On  om  side  it  Is  said  that  tbe  mo- 
tion to  ^smisB  was  sustained  in  May,  1914* 
and  that  nothing  further  was  done  in  tbe 
case  until  the  oonrt  of  its  own  motim  enter- 
ed  the  order  of  May,  1916.  On  the  other 
side  it  Is  said  that  the  motl<m  to  dlBmlas  was 
sustained  at  the  dose  of  tbe  hearing  on  May 
19,  1914,  but  that  on  the  sams  day  tbe  wder 
of  dismissal  was  vacated,  and  leave  was 
given  to  brief  tbe  question  oi  Jurlsdlctloa. 
At  the  November,  1914,  term,  no  briefs  hav- 
ing been  died,  the  case  was  again  passed 
until  the  tenu  occurring  in  May,  191S.  This 
explanation  is  supported  by  tbe  following  en- 
try made  by  tbe  Judge  of  the  district  court 
on  the  trial  dodtet  on  the  day  the  motion 
to  dismiss  was  beard: 

"6:30  p.  m.  Vacate  rulintc  sust^ed ;  motion 
and  leave  given  at  plaintiff's  request  to  brief 

auestion  wbelber  amieal  waives  lack  of  jarfsdle- 
on  below." 

The  judgment  of  the  district  court  is  af- 
firmed. All  the  Jiutlces  concnrriug. 
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HUNT  T.  GIBSON.    (No.  20796.) 
(Soinreme  Court  of  Kansas.   Dec.  8,  1916.) 

(Syttahut  hg  tK9  OovrU) 

1.  Elections  «=b316— C3oRBtrPT  PBAoncSft— 
Bribebt— What  Conbtitutes. 

GoDTersatlons  occnrring  before  an  election 
betwera  a  candtdate  tor  office  and  persons  gnal- 
ifled  to  vote  at  the  election  considered,  and  IMii 
to  have  the  effect  of  bribery  by  means  of  prom- 
ises to  appoint  the  electors  to  office  in  case  the 
candidate  were  snccessfol  at  the  election. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  I  343 ;  Dec  Dig.  «5)316.] 

2.  Buonona  «=s>28flK-BBiBnT— Ooom  of 
Votes. 

Tixe  candidate  referred  to  received  the  cer- 
tificate of  election.  His  opponent  brings  this 
action  of  quo  warranto  to  determine  his  right 
to  the  <^ce.  SM,  the  votes  of  the  deetors 
referred  to,  whidi  were  east  in  the  defendant's 
favor,  cannot  be  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Gent.  Dig.  S  202;  Dec  Dig.  ^280.] 
8.  Elbctiohs  ^280— Bsxbket— Gouitt  or 

VoTsa. 

The  promises  referred  to  were  comnonlcat* 
ed'to  th&d  persons,  who  voted  for  the  defend- 
ant because  of  such  promises.  BM,  the  votes 
of  such  persons  cannot  be  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  I  202;  Dec.  Dig.  <^230.] 

4.  Electiows    <S=>237  —  Ballots  —  Gobrupt 

Practices. 
Deducting  the  void  votes  from  the  total 
number  received  by  the  defendant,  the  plaintiff 
had  a  majority  of  those  cast  at  the  election. 
Held,  that  plaintiff  was  elected,  and  is  entitled 
to  the  office  and  Its  prlvil^es  and  emoluments. 

[Ed.  Note.—£^r  other  cases,  see  Elections, 
Gent.  Dig.  SI  210-216;  Dec  Dig.  «»>237.] 

Original  proceeding  in  ipxo  warranto  by  C. 
N.  Hunt  against  O.  B.  Gtbwn.  Judging  for 
tbe  plaintiff. 

Ed  J.  Fleming,  W.  U  GtmnlDgbain,  and 
H.  S.  Bines,  all  of  Arkansas  City,  for  plain- 
tiff. Albert  Faulctmer,  G.  W.  Wright,  and 
U  G.  Brown.  aU  (tf  Arkansas  Olty,  for  de-. 
fendant. 

BURCH,  J.  The  action  was  one  of  quo 
warranto  to  try  the  title  to  the  o£Bce  of  may- 
or of  the  city  of  Arkansas  City. 

The  plaintiff  and  the  defendant  were  oj^ 
posing  candidates  at  the  election  held  In 
April,  1916.  The  defendant  received  the  cer- 
tificate of  election.  The  petition  charged 
that  a  sufficient  number  of  votes  to  change 
the  resnlt  should  not  be  counted  for  the  de- 
fendant, for  reasons  which  were  stated.  The 
court  appointed  Hon.  T.  A.  Noftzger,  of  Wich- 
ita, as  commissioner  to  take  the  testimony 
and  report  findings  of  foot  and  conclnslffins 
of  law.  The  conunlsstcmer's  t^wrt  follows: 

"Findings  of  Fact 

"First  Arkansas  Oity,  a  city  of  tiie  second 
dass,  had  adopted  the  commission  form  of  gov- 
ernment A  mayor  was  to  be  elected  for  the 
city  in  April,  1916,  and  for  the  purpose  of  se- 
lecting a  candidate,  a  primary  election  was  duly 
held,  at  whidi  the  pluntlff  and  defoidant  who 


were  both  ellgtMe  to  hold  tbe  office,  were  chosen 
for  candidates  for  mayor. 

"Second.  Tlie  returns,  from  Hie  dty  decttcm 
duly  and  regoluly  held  on  April  4.  1916,  duly 
and  legally  made,  showed  that  the  defendant  re- 
ceived 1,290  votes  and  the  plaintiff  1,240  votes. 
The  defendant  received  his  certificate  of  elec- 
tion, duly'  qualified  as  mayor,  assnm^  the  du' 
ttes  <tf  the  office  on  April  17,  1916.  and  has 
evw  since  pu4ormed  turn,  and  has  been  re- 
ceiving the  salary  pertaining  to  the  office  which 
is  one  thousand  dollars  a  year,  payable 
monthly. 

"Hiid.  The  dty  of  Ai^asaas  Gi^  has  never 
had  an  oxdiaanes  providing  tor  ebctl«t  oon- 
tests. 

"Fourth.  G.  W.  Branlne  was  a  legal  and 

?ualified  elector  ai  Arkansas  CSty  on  April  4, 
916,  and  entitled  to  vote  for  mayor  at  the 
election  held  on  that  day.  Hie  d^endant 
made  such  representations  to  him  tliat  under 
the  circumstances  he  believed,  and  vras  entitled 
to  believe,  the  defendant  would  appoint  him  po- 
lice judge  of  Arkansas  Oity  If  the  defendant 
shoold  be  elected  mayor,  and  on  this  account 
Branlne  worked  and  voted  for  the  defendant 
at  the  election.  (Abstract  Pages  IS,  16^  167- 
1»4,  166-168,  1^,  188,  184.  1S6,  204,  213, 
214.  218,  and  219.) 

"Fifth.  Hose  Branlne  and  Boy  Branine,  who 
are  sons  of  G.  W.  Branine,  and  Mrs.  Hose 
Branlne  and  Mrs.  Boy  Branine,  who  are  dau^ 
ters-In-law  of  Q.  W.  Branine,  were  1ml  and 

Jnalified  electors  of  Arkansas  Citv  on  April  4, 
916.  and  were  entitled  to  vote  for  mayor  at 
the  election  held  on  that  day  and  they  voted  for 
the  defendant  for  mayor  because  they  were  in- 
formed and  believed  that  O.  W.  Branine  had 
been  womiaed  the  office  of  police  judge  by  the 
defendant,  and  if  it  had  not  been  for  the 
belief  that  this  promise  had  been  made,  and 
carried  out  they  would  not  have  voted  for  the 
defendant    (Abstract  pages  16-19.) 

"Sixth.  0.  F.  Betti,  Sr.,  who  was  a  legal  and 
qualified  elector  of  Arkansas  City  on  April  4, 
1916,  and  entitled  to  vote  for  mayor  at  the 
election  held  on  that  day,  voted  for  the  defend- 
ant  because  the  defendant  promised  to  appdnt 
him  chief  of  police  of  Arkansas  City  if  the  de- 
fendant should  be  elected  mayor.  (Abstract 
pages  49-102,  143,  144,  151-166.  170,  171, 
174-182,  192-194,  20O-20S.  212,  m  and  219.) 

"Seventh.  Mrs.  O.  F.  Betta,  Sr.,  was  the 
wife,  O.  F.  Betta,  Jr.,  was  the  stm,  and  Mrs. 
C.  F.  Betts,  Jr.,  was  the  dauj^ter-in-law  of  C. 
F.  Betts,  Sr.  They  were  legal  and  qualified 
electors  of  Arkansas  City  on  April  4,  1916, 
and  raitltied  to  vote  for  mayor  at  the  election 
held  on  that  day,  and  they  voted  for  the  de- 
fendant by  reason  of  the  promiBe  which  tlie  de- 
fendant had  made  to  C.  F.  Betts,  Sr..  to  ap- 
point  the  latter  chief  of  police  of  Arkansas  Oity 
if  the  defendant  should  be  elected.  (Abstract 
pages  S2-84,  98.  99,  177.) 

'Eighth.  C.  C.  Patterson  was  a  legal  and 
qualified  elector  of  Ailcanaas  City  on  April  4, 
1916,  and  entitled  to  vote  for  mayor  at  the 
election  held  on  that  day^  and  voted  for  the  de- 
fendant because  be  was  mformed  and  believed 
that  the  defendant  would  appoint  C.  F.  Betts, 
Sr.,  chief  of  polios,  and  because  he  was  a 
friwd  of  O.  F.  Betts,  Sr„  and  deiired  to  assist 
him  in  his  obtaining  uiis  office.  (Abstract 
pages  99-101.) 

"Ninth.  Elmer  Wright  was  a  legal  and  qual- 
ified elector  of  Arkausaa  City  on  April  4, 
1916,  and  was  entitled  to  vote  for  mayor  at 
tile  election  held  on  that  day,  and  was  a  friend 
and  supporter  of  the  defendant  He  did  not 
Intend  to  be  present  and  would  not  have  been 
present  at  the  election  held  at  Arkansas  City 
April  4,  1916,  it  the  detondant  had  not  pronb- 
ised  to  appoint  him  to  an  <^ce  If  the  defend- 
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'ant  Bbonld  be  elected  mayor.  Br  reason  of  Afs 
promise  on  the  part  of  the  defendant  EUmer 
Wright,  who  intended  to  be  away  from  Ar- 
kansas dty  at  the  time  ctf  the  election,  remain- 
ed and  attended  the  election  and  voted  for  the 
defendant.  (Abatract,  pages  102-110,  18S-190, 
204.  and  a05.) 
"Tenth.  Ora  J.  WilkinB<»i  was  a  legal  and 

3aaUfied  elector  of  Arkansas  Gity  on  April  4, 
916.  and  entitled  to  vote  for  mayor  at  the  elec- 
tion held  on  that  day  and  voted  for  the  defend- 
ant at  the  regoest  of  I^mer  Wright  becauK  he 
was  nnder  obligations  to  Elmer  Wright  and  was 
informed  and  believed  that  the  election  of  the 
defendant  woold  be  to  Wrighl^a  interest.  (Ab- 
stract, pages  110  and  111.) 

"Eleventh.  W.  F.  Richards  and  Mrs.  W.  F. 
Kicbards,  his  wife,  who  were  1^1  and  gnaU- 
fied  electors  of  Arkansas  City  on  April  4,  1916, 
and  entitled  to  vote  for  mayor  at  the  election 
held  on  that  day,  voted  for  the  defendant  be* 
caoae  the  latter  had  momiaed  them  tfiat  h* 
would  retain  one  Willis  White  in  office  as 
police  jndge  of  Arkansas  City.  (Abstract, 
pages  116-120,  206,  and  206.) 

"Twelfth.  The  plaintiff  haa  not  proren  by  a 
preptnderance  of  the  evldmce  that  tbeV>te  of 
any  other  penKKi  other  than  those  above  named 
was  infinenced  in  favw  of  the  defuidant  by  any 
promise  made  directiy  or  indirectly  by  the  de- 
fendant. 

'thmdiidoiu  of  Lav. 

**Krst  The  votes  of  G.  W.  Branlne  and  O. 
F.  Betto,  Sr.,  mast  be  deducted  from  the  votes 
received  by  Uie  defendant  as  shown  by  the  re- 
turns because  tiiese  votes  wera  directly  the  re- 
sult of  Illegal  promises. 

"Second.  The  votes  of  Mose  Branlne.  Boy 
Branine,  Urs.  Mose  Branlne,  Mrs.  Boy  Bra- 
nine,  Mrs.  0.  F.  Bctts,  Sr.,  C.  P.  Betts,  Jr., 
and  Mrs.  C.  F.  Betts,  Jr.,  should  be  deducted 
from  the  votes  cast  fOr  the  defendant.  Theee 
votes  were  procured  indirectly  by  legal  or  il- 
legal promisps  made  by  the  defendant,  and  these 
voters  all  ?iad  a  direct  Interest  in  the  promises. 

'"rnilrd.  Hie  vote  of  O.  C  Patterson  should 
be  deducted  from  the  votes  cast  for  the  defend- 
ant because  it  was  directly  procured  by  rea- 
son of  an  illegal  promise  made  to  C.  F.  Betts, 
Sr.  The  defendant  is  not  entitled  legally  to 
any  benefit  derived  directly  from  that  promise. 

''Fourth.  The  vote  of  Elmer  Wririit  should 
be  dedaeted  from  the  votes  cast  for  the  defend- 
ant because  be  would  not  have  voted  for  the  de- 
fendant if  it  had  not  been  for  an  illegal  prom- 
ise. 

"Fifth.  The  vote  of  Ora  J,  Wilkinson  should 
not  be  deducted  from  the  votes  received  by  the 
defendant  because  while  he  believed  tbat  Elmer 
Wright  would  be  benefited  by  the  election  of 
the  defendant,  he  did  not  cast  his  vote  on  ac- 
count of  the  knowledge  of  anv  illegal  promise 
made  by  the  defendant  nor  really  because  of  any 
Illegal  promise  made  by  the  defendant  merely  to 
procure  the  attendance  of  Elmer  Wright  at  the 
election.  The  latter  was  in  favor  of  the  elec- 
tion of  Gibson  at  all  times  and  no  premise  that 
Gibson  had  made  influenced  his  vote.  He  did 
not  procure  Wilkinson  to  vote  for  the  defendant 
on  account  of  any  illegal  promise. 

"Sixth.  The  votes  of  WT  P.  lUchards  and 
his  wife  should  not  be  deducted  from  the  votes 
cast  for  the  defendant  because  It  was  not  illegal 
for  the  defendant  to  promise  them  that  he 
would  retain  Willis  Woite  in  office  as  police 
Jndse  of  Arkansas  City,  as  they  had  no  par- 
ticular interest  in  Willis  White  except  as  a 
friend  or  that  interest  which  might  arise  oat 
of  their  desire  to  have  a  good  police  judge. 
It  was  not  improper  for  the  defendant  to  state 
his  Tlews  on  tiiat  cnestion  whidi  was  one  of 
the  legitimate  quesnons  Involved  In  the  cam- 
■paten  for  mayor. 

"SwcDth.  I  find,  therefoMk  ttat  alevsn  (11) 


m 

votes  should  be  deducted  from  Ae  votes  cast 
for  the  defendant,  and  the  plaintiff  adjudged 
elected  mayor  of  Arkansas  City.  He  is  en- 
titled to  the  office  and  its  salary." 

[1]  Eacdi  party  challenges  the  findings  of 
fact  and  conclusions  of  law  adverse  to  him. 
If  those  which  are  adverse  to  the  defendant 
be  approved,  they  determine  the  case.  Be- 
ing challenged,  the  commissioner's  findings 
are  advisory  ooly.  In  the  solution  of  doubt- 
ful questious  of  fact,  some  weight  may  be 
givm  them  because  the  commissioner  had 
the  advantage  of  personal  observation  of 
the  witnesses  while  they  were  undergoing  ex- 
amination. With  this  exception,  the  court 
ccusldera  the  evidence  as  ttaongta  It  had  been 
talcea  by  deposltktn. 

tbe  foarth  fljodlnf  of  fact  la  challenged, 
and  the  diallaigtt  raises  the  qoesUai  of  whi^ 
was  said  In  a  ccmvenatloa  iMkween  the  de- 
fendant and  O.  W.  Bnmlne,  In  whldi  Che  ap- 
pc^ntment  of  Branlne  as  police  judge  In  case 
tbe  defttndant  were  elected  was  discussed. 
In  the  course  of  Branlne's  testimony,  differ^ 
ent  versions  of  the  convereatioii  may  be 
found,  some  much  stronger  than  others 
against  the  defendant  Portlmis  of  Branlne's 
cross-examination,  considered  alone,  would 
Indicate  that  the  substance  of  the  defend- 
ant's statement  was,  "If  I  am  elected,  why, 
you  come  and  see  me."  Other  evidence  cor- 
roborates this  view.  There  was  circum- 
stantial evidence  tending  to  show  that  no 
promise  whatever  was  made,  and  the  de- 
fendant gave  an  account  of  the  conversation 
which  not  only  exculpated  himself,  but  neg- 
atived use  of  any  of  the  various  expressions 
attributed  to  him.  To  debate  the  question 
at  length  would  unduly  extdnd  this  opinion, 
and  would  serve  no  beneficial  purpose.  The 
court  Is  satisfied  that  Branlne  favored  the 
plalntiirs  candidacy,  and  made  the  fact  clear 
to  the  defendant;  that  Branine  solicited  a 
promise  of  appointment  as  police  judge  in 
the  event  the  defendant  was  elected;  and 
that  In  this  Instance,  as  In  other  instances 
disclosed  by  the  eyidOKe,  the  defendant  vor 
dertook  to  secora  votes  and  work  for  hla 
election  by  tiie  nse  of  equivocal  language, 
which  would  satisfy  the  pers(m  desiring  ap- 
pointment and  secure  the  results  which  the 
defendant  desired,  but  which  would  leave  a 
margin  for  denying  any  "engagement,"  "con- 
tract," or  "agreement"  Branlne's  first  re- 
cital of  what  the  defendant  said  probably 
Included  a  conclusion  with  respect  to  the 
efTect  of  what  was  said.  At  the  outset  of 
his  cross-examination,  be  was  startled,  and 
for  s<Hne  time  was  disturbed,  by  being  blunt- 
ly confronted  with  the  proposition  that  he 
had  sold  his  vote.  The  substance  of  the  con- 
versation is  of  course  all  that  is  material, 
and  the  court  believes  the  defendant  respond- 
ed to  Branlne's  solicitation  In  terms  approx- 
imately summarized  in  the  following  version 
of  tHa  convanatliHit 
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"Q.  IMd  Ifr.  Gibson  in  that  conversation  use 
this  lanffiiage  in  substance,  'If  I  am  elected  I 
wiU  give  you  the  ofDce  of  police  judge?* 

"A.  WeU,  he  said — I  asked  him  for  it. 

"Q.  Yes,  and  what  did  he  say? 

"A.  He  said,  'If  you  will  work  2or  me  and 
rote  for  me,  that's  all  right;  and  if  Z  am  elect- 
ed mayor,  why,  you  come  and  see  me.* " 

The  ninth  finding  of  fttct  Ifl  challenged. 
The  court  accepts  the  following  testimony 
of  Elmer  Wright  as  sobstantlally  accurate 
and  substantially  tme: 

"A.  wiell,  I  would  have  to  say  that  I  judge 
about  a  week,  yes,  about  a  week,  before  elec- 
tion, he  heard  I  was  going  away,  and  he  said, 
'Mr,  Wright,  I  learn  you  are  going  away,'  and 
1  said.  'Yes.'  He  said,  'Ur.  Wright,  yon  are 
one  of  the  best  workers  I  got;  I  can't  afford 
to  have  you  go  away.  Ton  understand  now, 
the  law  don't  allow  me  to  make  any  promises; 
that's  the  only  reason  why  I  can't  give  you  a 
job  right  no^  understand,'  he  says,  *I  want 
you  to  stay  and  work  for  me.' 

"Q.  Did  you  say  whether  yon  would  stay  or 
not? 

"A.  I  believe  he  said,  'I  want  you  to  priHnise 
me  and  say  that  you  will  stay  until  after  this 
election,  for  it's  going  to  be  a  close  fight  and 
I  need  yoar  support.'  % 


"Q.  And  did  yon  stay? 

I  die' 


"Q.  You  h 
"A.  I  had. 


had  intended  going  awayT 


"Q.  And  did  you  vote  for  Mr.  Gibson  In  that 

election  for  mayor? 

"A.  r  did.  •  •  • 

When  you  were  talking  to  him  about 
going  away,  did  you  tell  him  why  yon  were 
going? 

"A.  I  did. 

"Q.  Then  he  aaid  yon  were  one  of  his  best 
workers? 

"A.  Yea. 

"Q.  .What  else  was  said  there? 

"A.  I  was  one  of  his  best  workers  and  he 
couldn't  afford  to  have  me  go,  and  'You  under- 
stand.* he  said, '  "The  law  don't  allow  me  to 
make  promises;  understand  me,  Elmer,  is  the 
only  reason  why  I  can't  promise  you  a  job 
riftht  now.' 

"Q.  You  understood  by  that  that  he  would 
get  you  some  position  or  place,  if.  he  was  suc- 
ceciRful,  and  you  stayed  and  worked  for  him? 

"A.  Well,  it  left  that  impression. 

"Q.  You  felt  that  way  about  it? 

"A.  I  did. 

"Q.  And  reUed  upon  it? 

"A.  Yes. 

"Q.  And  by  reason  of  that  yon  stayed,  when 
otherwise  you  would  have  gone  away? 
"A.  Tea.   •   •  • 

"Q.  Was  there  anything  said  there  about  his 
having  nny  jobs  or  appointments  to  make? 
"A.  He  did. 

"Q.  What  did  he  say  about  that? 

"A.  He  said  in  the  conversation— don't  know 
whether  it  came  before  or  after — ^he  said  he 
would  have  several  good  Jobs  after  election." 

In  this  instance  the  defendant  was  the 
morlng  party.  He  Koght  the  voter  and  pro- 
cured tlie  Toter  to  change  his  plaBS.  re- 
main in  Arkansas  City,  and  vote  and  work 
for  the  defendant,  by  assurances  of  Appoint- 
ment to  office,  not  a  whit  less  clear  and  def- 
inite to  the  understanding  because  of  the 
protest  ttiat  the  law  permitted  no  promise 
to  be  made. 

Other  findings  of  fact  admene  to  the  de- 


fendant are  sustained  by  Oie  weight  of  tbe 

evidence. 

Section  9  of  article  6  of  the  GonstltutioD 
reads  as  follows: 

"Every  person  who  shall  have  given  or  of- 
fered a  bribe  to  procure  his  election  shall  be 
disqualified  from  holding  office  during  the  term 
(or  which  he  may  have  beea  elected."  Gen. 
Stat  1909,  {  176. 

The  Grimes  Act  contains  tbe  following 
provisions: 

"If  any  person  shall  directly  or  indirectly 
give  or  procure  to  be  given,  or  engage  to  give, 
any  money,  gift  or  reward,  or  any  office,  place 
or  employment,  upon  any  engagement,  contract 
or  agreement  that  the  person  to  whom  or  to 
whose  use,  or  on  whose  behalf  such  gift  or 
promise  shall  be  made,  shall  by  himself  or  any 
other,  procure,  or  endeavor  to  procure,  the  dec- 
tion  of  any  person  to  any  office,  at  any  election 
by  the  electors,  or  any  public  body,  under  the 
Constitution  or  laws  of  this  state,  the  person 
Bo  offending  shall  on  conviction  he  adjudged 
guilty  of  bribery,  and  punished  by  ImprisOta- 
ment  Aid  hard  labor  for  a  term  not  exceeding 
five  year&"   Gen.  Stat.  1900.  |  268a 

"If  any  person,  by  himself  or  any  person  em- 
ployed by  him,  shall,  by  gift  or  reward,  office 
or  employment,  or  by  any  promise,  agreement 
or  security  therefor,  corrupt  or  procure  or  at- 
tempt to  corrupt  or  procure  any  person  who 
shall  have  or  claim  to  have  a  right  to  vote  at 
any  election,  to  give  or  forbear  to  jfive  his  vote 
at  such  election,  the  perstm  so  offending  shall 
on  c(Hiviction  bs  adjudged  guOty  of  bribery* 
and  punished  as  in  the  next  preceding  sectkm 
is  prescribed."   Supra,  t  2688. 

The  Oormpt  Practices  Act  contains  the 

follov^g  provision: 

"Any  person  who  shall  directly  or  indirectly 
give  or  procure  to  be  given  or  promise  to  give 
any  money,  gift  or  reward,  or  any  office,  place 
or  employment,  upon  any  engagement,  contract, 
agreement  or  understanding  that  the  person  to 
whom  or  for  whose  benefit  such  gift  or  promise 
shall  be  made  shall,  by  himself  or  any  other 
person,  procure  or  endeavor  to  procure  or  work 
for  the  election  of  any  person  to  any  public 
office  at  any  election,  shall  be  punished  by  a 
fine  of  notless  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars,  or  by  Impris- 
onment in  the  penitentiary  for  not  more  than 
two  years,  or  both."    Gen.  Stat  1900,  S  8283. 

[2-4]  Other  statutory  provisions  deal  In 
similar  manner  with  other  branches  of  the 
same  general  subject,  and  there  can  be  no 
doubt  respecting  the  public  policy  of  this 
state  with  reference  to  the  giving  or  prom- 
ising of  money,  property,  oflJce,  employment, 
or  other  reward  or  thing  of  value,  to  influ- 
ence electors  in  the  exercise  of  their  fran- 
chise. TJio  bonl;s  arc  full  nf  liotnllles  wlilcll 
have  been  delhcrod  I'v  iho  courts  on  this 
subject  It  is  not  ncn  s'iary  to  indite  a  new 
one.  Tills  court  lias  .ilreac 
and  it  will  be  siillicieut  |ot 
to  bring  forwawi  somei^ 
opinion,  preparfd  by  Mr/^ 
the  case  of  State  v. 

"That  a  jiurchased  vq* 
ual  can-liilate  for  offibo 
is  conccilL'il.  So  also  I 
fioe  who  jiiirchases  a  ■ 
have  tho  <>iVk  p  is  also  h 
As  a  ci>iisti]ia.'i]ce  of  ' 
held  that  a  candidate 
BttacbMl  a  fixed  whr 
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tors  to  discharge,  If  elected,  the  duties  of  sncb 
office  at  less  than  the  stated  salarr.  is  not  en- 
titled to  have  counted  for  him  an^  votes  given 
in  coDstderation  of  such  proouse.  [Citing 
cases.]  •  •  •  In  the  case  from  [State  t. 
Purdy]  S6  Wis.  213,  supra,  the  court,  aftw 
referring  to  a  number  of  avthoritles,  uses  this 
language! 

""The  doctrine  vFhich  we  think  is  establish- 
ed by  the  foregoing  authorities,  and  which  we 
believe  to  be  sound  in  priueiple,  is,  that  a  vote 
glrm  tat  a  candidate  for  a  public  office  in  con- 
sideration  of  his  promise,  in  case  he  shall  be 
elected,  to  donate  a  sura  of  money  or  other 
valuable  thing  to  a  third  party,  whether  such 
parfy  he  an  individual,  a  coun^,  or  any  other 
corporation,  la  void.' 

"We  have  no  doubt  of  the  correctness  of  this 
doctrine;  and  in  view  of  the  fact  that  the 
great  danger  which  now  lies  In  the  path  of  free 
Institutions  is  the  use  of  money  in  elections, 
the  scope  of  this  healtl^l  doctrine  should  in 
no  manner  be  limited  or  abridged  by  the  courts. 
The  purity  of  the  ballot  box  should  be  insisted 
upon  at  all  times  and  in  all  places.  Only  in 
that  way  can  be  upheld  and  maintained  the 
integrity,  and  therefore  the  permanenca.  nrf 
popular  government    29  Kan.  899.  *  *  ■ 

"When  a  candidate  gives  an  elector  personal- 
ly money  or  property,  there  is  a  direct  attempt 
to  influence  his  vote  by  pecuniary  considera- 
tions. The  ezpectati<m  la  that  aoch  vote  will 
be  controlled,  not  by  the  elector's  judgment  of 
the  fitness  of  the  candidate  for  the  office,  but 
by  the  pecuniary  benefit  he  has  received.  In 
other  words.  It  is  mon^  and  not  judgment 
which  directs  Uie  ballot;  and  so  the  etection 
turns  not  on  considerationa  of  fitness  or  pub- 
lic good,  but  of  private  gain.  Let  such  be 
tolerated,  and  elections  will  he  simply  the 
measure  of  the  size  of  the  candidates'  puraes. 
In  the  closiug  and  degenerate  days  of  Rome's 
august  empire,  preceding  its  Immediate  down- 
fall, the  imperial  purple  was  sold  at  public 
auction  to  the  highest  bidder.  E>iually  base  and 
equally  signiiicant  of  present  decay  and  im- 
pending cwwnfall  would  be  the  toleration  of 
the  private  purchase  of  electoral  votes.  That 
which  is  wrong  when  done  directly  is  enually 
wrong  when  done  indirectly.  Salaries  are  paid 
by  taxation,  and  when  a  candidato  oSers  to 
take  1ms  than  the  stated  salary,  he  offers  to 
reduce  pro  tauto  the  amount  of  taxes  which 
each  Individual  must  pay.  If  the  candidate 
went  to  each  elector  and  offered  to  pay  one 
dollar  of  his  taxes,*  that  clearly  would  be  direct 
brilHry;  and  when  he  offers  to  take  such  a 
salary  as  will  reduce  the  tax  upon  each  tox- 
payer  one  dollar,  he  is  indirectly  making  the 
same  offer  of  pecuniary  gain  to  the  voter;  so 
that  those  eases  rest  upon  the  simple  proposi- 
tion that  the  election  of  a  candidate  for  office 
cannot  be  secured  by  personal  briberr  offered 
directly  or  indirectly  to  the  voter.  29  Kan.  400. 

"A  further  question  may  arise  when  the  of- 
fer of  the  candidato  carries  with  It  no  pecuiuary 
benefit  to  the  voter.  As,  for  instance,  should 
a  candidate  for  a  county  office  offer  to  give  if 
elected  a  portion  of  his  salary  for  the  erection 
of  a  public  fountain;  or^  If  a  candidate  for  a 
state  office  should  offer  if  dected  to  endow  a 
chair  in  pome  college;  here  it  may  be  mid  that 
the  voter  is  in  no  way  Influenced  by  consid- 
erations of  personal  gain.  He  receives  no  mon- 
ey in  hand,  his  taxes  will  not  be  reduced,  and 
he  may  in  no  manner  be  pecuniarily  ben^ted 
by  the  donation.  This  presente  a  case  going 
still  beyond  those  which  have  been  decided, 
and  yet  very  probably  the  same  decision  should 
control  such  a  case,  and  for  this  reason:  Wrong 
considerations  are  thrown  into  the  scale  to  in- 
fluence the  vote  of  tbe  elector.  The  theory  of 
popular  jmvernment  is  that  the  most  vrorthy 
slwU  hold  the  offices.    Personal  fltness  and 


in  that  is  Included  moral  diaiacter,  Intellee- 
toal  ability,  social  standing,  habits  of  life,  and 
political  convictions— is  the  single  test  which 
the  law  will  r^iognue.  That  which  throws 
other  considerations  into  the  scale,  and  to 
"that  extent  tends  to  weaken  the  power  of  per- 
sonal fitness,  should  not  be  tolerated.  It  tends 
to  turn  away  the  thought  of  the  voter  from  the 
one  question  which  should  be  paramount  in  his 
mind  when  he  deposits  his  ballot.  It  is  in 
spirit  at  least,  bribery,  more  insidious,  and 
therefore  more  dangerous,  than  the  grosser 
form  ct  directly  offering  money  to  the  voter." 
29  San.  401. 

Applying  the  principles  enDnciated  In  the 
tongtibag  dlacoBBlon  to  ibe  fttcts  of  the  pre** 
ent  case,  the  votes  of  Bronlne,  Wi^t,  and 
Betts,  Sr.  (flndfng  No.  6),  were  void.  If  tfae 
conaideratton  bad  been  money,  and  tbe  snb> 
Ject  lay  within  the  field  of  lawtnl  contract, 
each  of  fiiose  votus  could  recover  from  the 
defendant  In  an  aeUon  on  an  ezpiess  "en- 
gagemoit,"  "contract,"  or  "agreement"  Be- 
yond this,  however,  the  court  will  not  palter 
vlth  forms  of  ezpressltm  devised  to  avoid 
diaquallflcation  to  hold  office  or  penal  onuor 
qnence.  bat  which  attain  unlawful  raids. 
Conceding  that  no  engagement.  In  the  strict 
contract  sense  of  the  term,  was  mtered  into, 
because  the  defendant  employed  obllquo 
phxasea,  he  did  In  fact  cormpt  the  ndnda  of 
those  voters  to  the  same  extent  and  by  ap- 
pealing to  tbe  same  motives  as  If  he  had  out- 
spokenly and  imreservediy  bound  himself. 
The  method  which  he  chose  Is  merely  a  re- 
finement on  tbe  old,  coarse  form  of  plain 
promise,  and  accomplished  bribery  in  the 
sense  in  which  the  term  la  used  In  proceed- 
ings of  this  character. 

The  votes  of  the  persons  named  in  the  fifth, 
seventh,  and  eighth  findings  camiot  be  count- 
ed for  tbe  defendant.  The  law  would  be 
very  impotent  U  it  failed  to  follow  corrup- 
tion as  far  as  It  contaminates,  and  to  deprive 
the  instigator  of  every  benefit  accruing  to  him 
because  of  it. 

The  votes  of  O.  O.  Patterson  (finding  No.  8) 
and  Elmer  Wright  (finding  No.  9)  were  not 
challenged  in  the  original  petition.  The  evi- 
dence relating  to  those  votes  wag  taken  by 
tbe  commissioner  in  connection  with  the  otli- 
er  evidence.  Afterwards  the  court  permitted 
tbe  petition  to  be  amended  to  Include  charges 
that  those  votes,  and  some  others  not  refer- 
red to  in  the  original  petition,  were  void  and 
should  not  be  counted  for  the  def^idant. 
The  order  permitting  the  amendment  reserv- 
ed for  future  detorminatlon  Its  effect  on  the 
evidence  already  taken.  The  defendant  ob- 
jects to  consideration  of  the  charges  contain- 
ed In  tbe  amendment  and  seems  to  regard 
the  amendmeot  as  not  yet  sanctioned.  Ttie 
amendment  was  specifically  allowed.  The 
reservation  applied  merely  to  such  legal  ques- 
tions arising  on  the  evidence  as  were  proper- 
ly determinable  only  at  the  final  hearing, 
and  was  made  in  order  that  allowance  of  the 
amendment  should  not  be  taken  as  an  Indica- 
tion of  how  soch  questions  mi^t  be  decided* 
The  Issue  respecting  Wrl^l^s  vote  was  fully 
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tried,  and  the  Issne  respecting  Fatteraon's 
vote  appears  to  have  been  fully  tried.  The 
amendment  was  allowed  on  August  8,  1916. 
The  commissloneT'H  findings '  were  not  filed 
until  November  2d.  No  application  was' 
made  to  blm  or  to  this  court  for  permission 
to  take  additional  evidence,  and  no  showing 
of  prejudice  resulting  from  the  amendment 
has  been  tendered,  l^erefore  the  objection 
to  consideration  of  the  ameQdment  is  over^ 
ruled. 

The  court  finds  for  the  plaintiff.  The  Judg- 
ment Is  that  he  Is  the  duly  elected  mayor  of 
Arkansas  City  and  la  entitled  to  exercise  the 
rights  aild  privileges  and  to  enjoy  the  emoln- 
ments  of  such  office;  that  the  defendant  be 
ousted  from  the  office  and  the  plaintiff  be 
placed  In  possession  thereof;  that  the  plain- 
tiff recorer  from  the  detmdant  the  salary  of 
the  <^ce  appropriated  by  the  defendant  while 

actlog  as  major.  In  the  sum  of  |  ;  and 

that  the  plaintiff  recover  his  oosta.  All  the 
Jnstfcefl  concurring. 


GBIESA  et  al.  r.  THOMAS.  (No.  20468.)* 
(Supreme  Court  of  Kmaas.  Dea  9, 1M6.) 

(Syllabut      iJie  Court.) 

1,  8AI£S  <S=>366 — RKM1DI18  OF  SSXLKB — FIND- 
INGS AND  JUDQUBNT. 

Special  findings  of  fact  concerning  a  con- 
tract for  the  purchase  of  apeciosa  cataipa  seed- 
Unga  examined,  and  Md,  that  plaiut^e'  motion 
for  judgment  uiereon  was  properly  denied. 

[Eid.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  1077;  Dec  Dig.  «=»365.] 

2.  Afpeai,  and  Eebob  «=»106S(4^Bstcbw— 
Harmless  BBBOB—InsisucTioNS— Damages. 

It  is  needless  to  examine  a  trial  coart's  in- 
structions to  the  jury  toncbing  the  measure  of 
damages  for  breach  of  contract,  when  a  defense 
of  misrepresentation  and  fraud  in  procuring 
tbe  contract  is  successfully  maintained,  and 
no  damages  are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4228;  Dee.  liig.  «=9 
1068(4);  Trial,  Cent.  Dig,  {  558.] 

8.  EVIDENOB  «S»434(U)  —  PABOL  BTXDinCS 

AFFEcnne  'Wbrmraa— tirrAUDATiNo  Con- 

TBACT. 

Where  one  of  the  defenses  to  a  written  con- 
tract for  the  purchase  of  cataipa  seedlings  was 
that  the  defendant  did  not  have  a  fair  oppor- 
tunity to  read  tbe  contract,  it  was  not  error  to 
permit  oral  testtmony  that  the  vendor  had 
assured  the  vendee  that  tbe  latter  would  have 
tbe  privilege  of  countermanding  the  order, 
where  the  jury  were  carefnUy  instructed  that 
the  terms  of  the  written  contract  were  bind- 
ing on  tbe  defendant  unless  the  jury  found  that 
he  did  not  have  a  fair  opportunity  to  read  It  be- 
fore he  signed  It. 

[Ed.  Note.— For  other  cases,  aee  IBvidence, 
Cent.^  Dig.  H  2018,  2014;  Dec.  Dig.  «=»434 

4.  Evidence  «=>434(8)— Pabol  Dvidence  Ar- 

FKCTINO  WarriNOS  —  iRTAUOATina  CON- 
TBAOT. 

The  ordinary  rule,  that  a  written  contract 
spealtB  for  itself  and  that  parol  evidence  to 
idiow  the  oral  statements,  representations,  and 
negotiations  tji  the  parties  which  led  up  to 


the  contract,  is  Inadmissible,  has  no  application 
to  written  contracts  procured  by  the  frandn- 
lent  representations  of  one  of  the  parties  and 
which  were  relied  upon  by  tbe  other. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2012;  Dec.  Dig.  «»434(8).l 

6.  Fbaud  «=»11(2)— Euubktb— Bbpbbsbhta- 

TIOKB  A8  TO  VaLUX. 

The  rule  that  representatloas  as  to  ths 
market  value  of  an  article  or  commodity  are 
mere  expressicms  of  opinion  and  not  state- 
ments of  fact  is  limited  in  tbi  application  to  fa- 
miliar articles  and  commodities  of  commerce 
whose  market  value  is  easily  ascertainable,  and 
does  not  apply  to  sales  of  artides  or  commodi- 
ties whose  market  value  is  difficult  of  determi- 
nation, especially  when  such  articles  or  commo- 
dities are  offered  for  sale  by  a  vendor  who  Is 
familiar  with  their  true  worth  and  real  market 
value  to  the  vendee  who  is  entirely  ignorant 
thereof  and  who  buys  in  reliance  on  ue  ven- 
dor's positiTe  slatementa  concerning  the  mar- 
ket value. 

[Ed.  Mote^For  other  ceaok  see  Fraud.  Cent 
Dig.  1 18;  Dee.  Dig. 

6.  Salss  «=>384(4>— Rkmidiks  of  Skixw— 
Actions  fob  Fbice— iNSTBUcnons. 
Instruotions  covering  the  question  wheth- 
er repreeentations  as  to  market  valoe  were 
positive  statementB  of  fact  or  mere  exprea* 
slons  of  opinion  examined  and  approved. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  i  1068:  Dec  Dig.  «ss>864(4).] 

Appeal  from  District  Coilrt,  Harvey 
Connty. 

Action  by  W.  8.  Orieaa  and  anottier,  part- 
ners, etc  against  David  Thomas.  From  a 
Judgment  for  defendant,  i^alntUb  appeal 
Affirmed. 

Gorrlll  &  Asher,  of  Lawrence,  and  von  der 
Helden  &  Morgan,  of  Newton,  for  appellants. 
Branine  &  Hart,  of  Newton,  for  appellee. 

DAWSON,  J.  Tbe  plaintiffs  sued  the  de- 
fendant for  the  contract  price  of  certain 
cataipa  seedlings.  Tbe  contract  was  In  the 
form  of  a  printed  and  written  order  and 
signed  by  the  defendant  In  the  body  of  the 
text  In  prominent  capitals,  and  above  the 
defendant's  signature,  were'  the  words: 

"I  AGREE  THAT  THIS  ORDER  IS  NOT 
SUBJECT  TO  COUNTERMAND." 

On  the  margin  in  plain  type,  It  was  print 

ed: 

"Our  Agents  are  not  authorised  to  vary  from 
the  printed  terms  hereof.   Read  the  notice  at 

the  bottom  of  ttiis  blank." 

At  the  bottom  of  the  blank,  following  the 
schedule  of  trees  and  seedlings  ordered,  was 
the  following: 

'TEhe  signer  is  notified  tiiat  agents  are  not  an- 
tiiorized  to  promise  to  plant  stock,  collect  pay 
for  orders  in  advance,  to  promise  tune  or  privi- 
lege of  countermanding. 

^'Bead  terms  of  Contract 

•TOSmVELT  NO  COUNTERMANDS  AC- 
CEPTED OR  CONDITIONAL  ORDERS 
TAKEN." 

The  seedling  stock  was  shipped  to  defend- 
ant He  refused  to  accept,  and,  as  the  stock 
was  perishable,  It  was  advertised  and  sold 
by  plaintiffs  at  auction  for  a  nominal  sum, 
and  tbe  plaintiffs'  action  is  for  the  differ- 


tts»For  otber  sases  we  same  topla  and  KST-NtlUB&B.  In  all  Key-Numbered  liiga>ta  and  Ind«M 
"Rebearlng  denied  Janoair  U.  UlT. 
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enoe  between  the  contract  price  and  the 
sum  realized  by  the  sale  plva  seeeaBaiy  and 
pertinent  expenses. 

The  defendant's  answer  alleged  that  prior 
to  signing  the  order  It  was  expressly  agreed 
between  him  and  plalntlfEs*  goifiral  agent 
that  the  order  would  be  anbject  to  counter- 
mand and  cancellation  b;  notifying  the 
plaintiffs  at  any  time  before  the  trees  were 
actually  shipped,  and  that  deteidant  r^ed 
wholly  upon  plaintiffs'  agent  to  write  and 
prepare  the  order,  and  that  he  had  no  oppor- 
tunity to  read  the  order,  and  that  defend- 
ant signed  the  order  relying  wholly  upon 
these  statements  of  plaintiffs*  agent  and  up- 
on the  agreement  between  him  and  the 
agent   Hie  answer  also  alleged: 

"(4)  That  about  the  time  of  the  Blgnin^  of 
said  order  and  prior  thereto  and  sobsequent 
thereto  said  plaintiff  and  Itt  agent  were  engag- 
ed in  a  general  plan  and  scheme  to  cheat  and 
defraud  partieif  thronKhout  the  state  of  Kan- 
sas by  false  and  fraudulent  representationa,  and 
as  a  part  of  such  plan  said  agent  made  false 
and  fraudulent  representations  that  the  prices 
for  wbicb  said  plaintiff  was  offering  these  for 
Hale  was  an  exceedingly  low  price  and  was  much 
lower  than  snch  trees  could  be  bongbt  or  pur- 
ehased  for  at  any  nursery  or  any  market  Is  the 
United  States,  and  plaintiff's  agoit  pretended 
to  have  a  letter  direct  from  plsintlff,  which 
he  purported  to  read  from,  to  the  effect  that 
■aid  agent  wan  not  authorized  to  aell  such  trees 
after  the  end  of  that  week  for  less  than  sey- 
m  cents  each,  and  that  when  plaintiff  advanc- 
ed its  price  that  said  trees  would  be  two  cents 
cheaper  than  like  or  similar  treea  could  be 
bought  or  purchased  at  any  nursery  or  at  any 
place  in  the  United  States.  That  yearUi«  spe- 
dosa  catalpas  would  In  three  years  develop  in- 
to fence  posts,  and  In  Ave  years  to  telephone 
poles,  and  in  seven  years  to  telegraph  poles  and 
railroad  ties.  Thht  it  would  be  necessary  for 
said  defendant  to  order  6.000  In  order  to  get 
1.000,  inasmuch  as  plaintiff  did  not  have  suffi- 
dent  catalpas  with  which  to  fill  all  orders. 
That  plaintiff  did  oo  Jobbing  business  and  that 
they  procured  catalpa  seed  and  raised  all  the 
stock  at  or  near  the  city  of  Lawrence.  That 
plaintiffs  agent  had  jnst  purchased  a  haU  sec- 
tim  of  land  in  Ford  county,  Kan.,  and  that  he 
intended  to  and  was  going  to  plant  the  whole  of 
same  in  catalpa  trees. 

**(5)  That  all  of  said  statements  and  repre- 
sentations were  false,  snd  in  fact  the  regular 
market  price  of  yearling  speriosa  catalpas  such 
as  plftintiffs  asent  was  sellins  and  such  as 
plaintiff  shipped  wss  from  $0  to  $S  per  thousand, 
snd  that  plaintiff  bad  a  large  stock  aad  could 
fill  defendant's  order  for  5.000  trees.  That  it 
would  take  said  catalpas  6  to  8  years  to  ma- 
ture to  fence  posts  and  16  years  to  mature  to 
telephcMie  voles  and  18  to  20  years  to  mature 
to  nutroad  nes  or  tslegrapb  poles,  and  that  plain- 
tiff did  not  grow  all  its  treea  at  or  near  Law- 
rence, Kan.,  and  that  ulaintifrB  agent  did  not 
have  or  purchase  the  naif  section  of  land  in 
Ford  county,  Kan.,  (or  the  purpose  of  plsntins 
catalpa  trees,  and  that  said  letter  that  said 
agent  claimed  to  have  aud  read  from  was  false 
and  fraudulent  and  fictitious  and,  after  selling 
said  trees  to  said  defendant,  said  agent  contin- 
ued to  sell  trees  at  the  same  price,  and  that 
said  agent  read  from  said  letter  for  the  purpose 
of  inducing  defendant  to  purchase  said  trees 
then  and  there. 

"(6)  That  said  defendant  has  never  had  or 

grown  any  catulpas  and  was  not  familiar  with 
le  length  of  time  it  would  take  same  to  mature 
as  aforesaid,  and  did  not  know  nor  was  familiar 
trith  the  market  price  or  the  reasonable  price 


of  same,  and  that  he  relied  implidtly  upon  such 
said  representatdons. 

"(7)  That  afterward,  when  defendant  learned 
that  said  statements  were  false  and  fraudulent, 
and  acting  in  accordance  with  said  contract, 
defendant  notified  saidplaintiff  not  to  ship  aaid 
trees  on  September  23.  1914,  countermanded 
and  canceled  said  order." 

The  causa  was  tried  to  a  Jury  and  a  goi- 
eral  verdict  rendered  tm  defendant  Ger^ 
tain  special  qnestlonB  propounded  by  plain- 
tiff were  answered: 

"Question  7.  *  •  •  State  whether  or  not 
at  the  time  of  siKnioft  said  order  any  mis- 
representations In  regard  to  ssld  nursery  sto^ 
were  made  to  ssld  defendant  by  A.  U  Dye? 
Answer:  Yes. 

"Question  8.  If  you  answer  the  last  question 
in  the  affirmative,  then  state  fully  what  such 
misrepresentations  were?  Answer:- As  to  time 
it  takes  to  grow  fence  poats,  telephone  and 
telegraph  poles.*' 

Also  certain  Qneatloiis  satuidtted  hjx  de- 
fendant: 

*Vo.  1.  IMd  the  plaintiffs'  agent  represent  to 
the  defendant'  that  yearling  apeciosa  catalpah 
could  not  be  bought  for  less  than  (20  per  thon- 
ssnd?   Answer:  Xes. 

"No.  2.  •  •  •  Did  the  plaintiffs'  agent 
know  tbat  spedosa  seedlings  could  be  obtain- 
ed for  less  than  $20  per  thousand.  Answer: 
Yes. 

"No.  8.  •  •  •  Did  not  the  plaintiffs'  agent 
know  that  spedosa  seedlings  could  be  obtain- 
ed in  tbe  market  for  leas  than  |20  per  thou- 
sand?   Answer:  Yes. 

"No.  4.  Did  plaintiffs'  agent  make  false  mis- 
representations to  the  defendant  as  to  the  val- 
ue of  yearling  spedosa  catalpea?  Answer: 
Yes. 

"No.  5.  Did  plaintiffs'  agent  mske  false  rep- 
resentations to  defendant  as  to  tbe  length  of 
time  spedosa  catalpa  seedlings  would  devdop 
into  a  sise  so  that  the  same  could  be  cut  and 
used  for  a  fence  post,  a  telephone  pole,  or 
telegraph  pole?    Answer:  Yes. 

"0.6.  *  *  *  Did  defendant  rely  upon  said 
false  representations  in  the  signing  of  said 
order?   Answer:  Yes. 

"Q.  7.  Did  the  defendant  have  reasonable  op- 
portunity to  examine  or  read  the  order  in  ques- 
tion?   Answer:  Yea" 

[1]  Considering  the  principal  erron 
signed  In  the  order  of  their  presentation,  it 
does  not  seem  that  the  plaintiffs  were  en- 
titled to  Judgment  on  the  special  finding, 
Tme,  the  auestlon  whether  defendant  had 
a  fair  opportunity  to  sign  the  order  was 
answered  In  plaintiFTs'  fiivor,  but  another 
good  and  auffident  defense — that  of  fraud 
and  misrepresentation — was  pleaded  and  ap- 
parently proved.  .  It  is  elementary  that  a 
contract  entered  into  through  the  fraud  and 
misrepresentation  of  one  of  the  parties  and 
relied  on  by  the  other  is  voidable  at  the 
Instance  of  the  party  defrauded.  Hart  v. 
Haynes,  06  Kan.  262,  160  Pac.  530. 

[Z,  3]  Plaintiffs'  next  complaint  relates  to 
the  court's  Instructions  touching  the  meas* 
ure  of  damages  and  of  the  Jury's  special 
finding  of  market  value  of  catalpa  seedlings 
at  Halstead  where  tbe  defendant  resided. 
Unless  some  way  is  disclosed  to  overcome 
the  findings  of  fraud  and  misr^resentatlon, 
these  alleged  errors  are  Inconsequential.  So, 
too.  is  the  error  urged  as  to  tbe  admission 
of  oral  evidence  touching  the  xwlvilege  «ri 
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countermanding  tbe  order.  Counsel  for 
plaintiffs  are  entirely  correct  In  their  con- 
tention tbat  such  evidence  is  ordinarily  ln> 
competent,  since  the  plain  terms  of  the  con- 
tract were  to  the  contrary  and  they  were 
not  subject  to  oral  contradiction,  unless  In- 
■deed  another  controverted  question  in  the 
case — defendant's  opportunity  to  read  the 
■contract — ^had  been  resolved  In  defendant's 
favor.  But  the  question  whether  defendant 
had  a  fair  c^portunity  to  read  the  contract 
was  Itself  an  Issue,  and  the  trial  ooart  could 
not  antidpate  the  Jury's  finding  conoeming 
it,  and  therefore  It  was  not  Imprtper  to  ad- 
mit the.  oral  testimony  as  to  the  pri^ege 
of  countermanding  the  order,  when  the  court 
carefully  guarded,  as  It  did,  the  rights  of 
plaintiff  In  appropriate  Instructkotfl.  4  Wig- 
more  on  Evidence,  S  2430.  Tb&  lnBtnictl<m, 
ia  part,  reads: 

"On  tbe  other  band,  if  yoa  believe  tbat  the 
•defendfljit  was  not  induced  to  sign  said  order 
by  reason  of  tbe  said  falae  and  fraudulent  state- 
ments of  plaintiffs'  agent  preventing  tbe  defend- 
ant from  Daving  a  fair  opportunity  to  read  the 
said  order,  and  yoti  believe  that  defendant  did 
not  read  or  hear  said  order  read  before  deliv- 
ering  and  that  said  order  was  accepted  by  the 
plaintiffs  before  the  defendant  gave  notice  of 
•coantermanding  or  cancellation  of  said  order, 
then  the  order  and  acceptance  would  become  a 
binding  contract,  and  the  defendant  would  be 
bound  by  all  tbe  terms  and  conditions  of  said 
written  order,  and  defendant  would  have  no- 
tice of  the  liioitation  of  tbe  agent's  authority 
as  contained  in  said  order  and  notice  of  the 
statement  in  said  order  that  no  countermand 
would  be  accepted  or  conditional  orders  taken; 
and  under  the  conditions  above  stated  the  de- 
fendant could  not  countermand  his  order  after 
it  had  been  accepted  by  the  plaintiffs  and  de- 
fendant would  be  liable,  etc." 

[4]  However  dogmatically  the  rule  Is  stat- 
ed and  reiterated  In  the  decisions  and  text- 
books that  parol  evidence  Is  inadmissible  to 
Bhow  the  oral  representations,  negotiations, 
and  statements  of  contracting  parties,  lead- 
ing up  to  their  bargain,  when  later  their 
contract  Is  reduced  to  writing  and  signed  by 
them,  an  invariable  qualification  of  that 
rule  is  usually  appended  making  an  excep- 
tion in  all  cases  of  fraud  pleaded  and  proved. 
WiUard  v.  Ostrander,  46  Kan.  B91,  26  Pac. 
1017;  McMullen  t.  Carson,  48  Kan.  263,  29 
Pac.  317  (syl.  par.  2);  4  Wlgmore  on  EM- 
dence,  {  2439. 

[S]  Nor  would  It  be  proper  to  hold  that 
the  representatloiu  and  statements  of  the 
plaintiffs'  agent  were  mere  "puffing,"  or 
"dealer's  talk,"  or  expressions  of  opinion. 
The  defendant  was  a  farmer  having  neither 
knowledge  nor  experience  in  the  growth  of 
catalpa  trees,  and  he  might  be  expected  to 
give  entire  credence  to  the  statements  of 
plaintiffs'  agent  touching  the  market  value 
and  quick-growing  qualities  of  catalpa  and 
to  enter  into  a  bargain  with  bim  on  such 
representations  and  only  because  of  his  re- 
liance on  them.  This  observation  Is  par- 
ticularly true  touching  the  agent's  represen- 
tations as  to  the  market  price.  Since  the 
defendant  had  no  knowled'ge  of  epeclosa 
catalpa  nor  its  market  price,  and  Its  value 


or  market  price  was  not  readily  ascertain- 
able, tbe  plaintiffs'  agent  was  bound  to  tell 
him  tbe  truth  about  this  matter  within  his 
peculiar  knowledge  If  be  volunteered  to  tell 
defendant  aiiTthlng  whatever  about  It. 

While  tbe  nde  is  that  statements  of  val- 
ue or  market  price  of  familiar  commercial 
ccanmodltles,  like  grain,  wool,  and  the  like, 
are  ordinarily  mere  matten  of  opinion  (Orat- 
fbnsteln  v.  Epstein,  28  Eaa  443, 38  Am.  Rep. 
171;  Bnins  v.  Mahannah,  39  Kan.  87,  17 
Pac.  819;  12  R  a  L.  281).  yet  tlie  rule  la 
otherwise  where  the  valne  or  market  price 
is  difflcnlt  ot  aacertalnmnit,  and  where  the 
Taidor  Is  familiar  with  such  value  and  the 
vendee  la  not  Wbere  an  wnfttTniHar  kind 
of  property  is  involved  and  the  market  val- 
ue la  not  easily  ascertained,  reprcsratatlons 
as  to  Its  market  value  are  usually  consid- 
ered statements  ot  fact  and  not  of  opinion; 
and,  where  a  vendor  knowingly  and  grossly 
misrepresents  the  trae  market  value  of  sndi 
a  commodity  and  the  pundmser  is  entirely 
ignorant  ol  it  and  is  Induced  to  buy  In  re- 
liance upon  the  vendor's  false  statements  as 
to  its  market  value,  tbe  vendee  may  have 
a  cause  of  action  or  a  defense  based  there- 
on. Hurray  v.  Tolman,  162  III.  417,  44  N. 
B.  748;  KUgore  v.  Bruce,  166  Mass.  136.  44 
N.  £}.  108;  Picard  v.  McCormlck,  11  Mich. 
68;  Masted  v.  Fowler,  94  Mich.  106,  109, 
53  N.  W.  921;  Stoll  v.  Wellborn  (N.  J.  Ch. 
1903)  56  AtL  894;  Conlan  v.  Boemer,  52 
N.  J.  Law,  53,  18  AU.  858;  Bacon  V.  Friable, 
15  Hun.  26;  20  Cyc.  S2,  68.  See,  also,  note 
in  36  L.  R.  A.  426-429. 

In  Graflenstein  v.  Epstein,  supra,  Mr.  Jus- 
Uoe  Brewer,  speaking  tor  this  court,  recog- 
nised tliat  tlie  ordinary  rule  did  not  apply 
where  the  market  value  was  not  readily  de- 
terminable. It  was  th^  said: 

"So,  also,  where  there  are  pecoUar  means 
of  knotriedge  possessed  by  one  and  not  open  to 
the  other,  aa  where  a  deuer  in  precious  stones 
trades  with  one  ineiq>erienced  ai^  ignorant 
of  the  values  of  such  ertielef.  Acqnuntance 
with  such  values,  or  the  tests  ot  qoality,  is  not 
acquired  at  once,  or  by  the  mere  asking ;  -  it 
requires  trsining  and  time  *  *  *  and  indeed, 
generally,  where  tbe  parties  cannot,  by  reason- 
able care  and  diligence,  place  themselves  upon 
equal  terms,  the  law  costs  a  higher  obligation 
to  reveal  the  truth."  23  Kan.  445. 83  Am.  Rep. 
171. 

Again,  in  Speed  v.  HoUlDgswortb,  S4  Kan. 
436,  441.  442.  38  Pac.  496,  49S,tfthi8  court 

said: 

"We  are  referred  by  the  attorney  of  plaintiff 
below  to  GraffenEftcin  v.  Kpstein,  23  Kan.  443 
[23  Am.  Kep.  171],  and  Burua  v.  Mahannah,  38 
Kan.  87  [17  Pac.  3191.  as  supporting  the  judg- 
ment rendered.  In  those  cases  the  misrepre- 
sentations concerned  the  market  price  of  an 
article  of  general  commerce.  The  market  price 
was  a  matter  of  public  knowledge.  But  in 
both  of  those  cases  it  was  observed  that  'there 
were  no  circumstances  making  it  the  special 
duty  of  the  seller  to  communicate  the  knowl- 
edge he  possessed  to  the  purchaser,  and  none 
giving  him  peculiar  means  of  ascertaining  tbe 
market  price  of  tbe  article  sold.*  We  have  no 
disposition  to  extend  tbe  rule  declared  in  those 
cases,  and  prefer  to  Umlt  them  to  the  facte  dis- 
closed therein." 
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The  role  Uiat  posKtro  statements  of  Talaa 
are  mere  "pnfflng"  or  tbe  lying  Calk  In  which 
dealeni  may  Indulge  with  Impunity  In  their 
transactions  with  Ignorant  persons  is  one 
which  Is  snbject  to  criticism,  and  Is  not  uoi- 
TersaUy  followed.  At  sll  events,  courts 
shonld  steadily  set  their  faces  against  tbe  ex- 
tension of  its  appUcatifHL  In  a  plain  case 
of  cheating,  swindling,  or  gross  duplicity,  the 
rale  of  caveat  emptor  should  have  no  appli- 
cation. Nairn  v.  Ewalt,  61  Ean.  356,  32  Pac. 
UIO. 

[I]  This  feature  of  the  case  was  sufficiently 
corered  bj  the  Instroctlosw: 

"(10)  The  joiy  are  iontracted  that,  if  you  be- 
lieve from  all  the  evidence  that  the  market 
price  of  catalpa  trees  is  a  matter  of  public 
knowledge  or  could  be  ascertained  by  any  one 
by  reasonable  effort  and  inquiry,  then  any  falae 
statemeote  by  tbe  plaintiffs'  uKcnt  as  to  tbe 
market  price  wonld  not  be  sufficient  to  avoid 
tbe  plfuntiffs'  contract,  provided  it  was  signed 
with  a  full  opportonity  to  kaow  its  coateots. 
*  *  *  But  if  you  b^eve  from  the  evidence 
that  the  market  price  of  such  catalpa  trees 
was  not  a  matter  of  public  knowled^  or  could 
not  be  aaoartaiaed  by  reasonable  effort  and  in- 
quirr,  •  •  •  then  in  that  event  the  defend- 
ant would  not  be  bound  by  said  written  order, 
etc. 

"(11)  The  jury  are  instruetad  that  false  rep- 
resentations, in  order  to  coustltnte  a  defense  to 
a  contract,  moat  be  statements  as  to  past  or 
existing  facts,  and  not  merely  statements  of 
opinion  or  as  to  something  to  happen  In  the 
future,  and  any  such  statements  of  opinion  or 
false  statements  of  something  to  happen  In  the 
future  are  for  the  purpose  only  of  showing 
droumstances  to  be  conndered  by  the  jury  for 
whatever  they  think  they  are  worth  as  to  the 
question  of  whether  or  not  the  plaintilfs'  agent 
made  false  representations  to  the  defendant  up- 
on which  defendant  relied  and  which  prevented 
defendant  from  having  a  full  and  fair  opportn- 
nitr  to  read  said  order." 

Since  we  have  seen  that  the  false  i^t&- 
sentations  as  to  the  market  value  were  suf- 
ficient to  avoid  this  contract,  we  need  not  en- 
ter  the  more  debatable  Inciulry  as  to  wheth- 
er the  false  representations  as  to  the  quick 
growing  qualities  of  the  catalpa  seedlings 
were  likewise  statements  of  fact  on  which 
the  vendee  having  no  knowledge  of  catalpa 
might  rely,  or  whether  they  were  mere  ex< 
presslona  of  oirtnlon,  excusable  as  "puQhig"  or 
"dealer's  talk."  On  the  main  point  already 
covered  it  is  <de&r  tbat  tbA  plaintiffs  cannot 
prevail. 

Counsel  for  plaintiffs  conclude  with  a  pes- 
simistic and  gloomy  horoscope  of  the  future 
If  buslneas  men  cannot  enforce  written  con- 
tracts according  to  their  terms.  But  we  are 
bound  by  the  findings  Of  fact  From  i^e  time 
of  Cicero  until  now  it  has  been  the  law  that 
fraud  vitiates  contracts— -vitiates  everything 
it  touches,  and  throngh  its  perpetration  no 
one  acquires  a  right  of  action,  "Memo  ex 
proprlo  dolo  cousegultar  actionem."  How- 
ever reputable  a  business  firm  the  plalntUts 
may  be,  the  Jury  hau  found  tbat  their  agent 
procured  the  defendant's  signature  and  as- 
sent to  this  contract  through  fraud  and  mis- 


representation, anO,  as  no  ]^ejndl(aal  orror 
is  disclosed,  the  Judgment  la  afflrmed.  All 
the  Justices  cracurring. 


GOOD  V.  HIOOINS.  (No.  204S1.) 
(Supreme  Court  of  Kansas.  Dec  9,  1016.) 

(Sv^lahiu      ih0  Owrt.) 

1.  LiBKL   AND    SUIfDBB  «S»124(3)— AOTIOIIS 
— iNSTBDCnORS. 

InstmctiDns  to  a  jury  concemiiv  express 
and  implied  malice  examined,  and  ftefd  sufficient- 
ly accurate  and  plain  for  the  purpose  of  the 

cause  under  consideration. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  f  369 ;  Dee.  Dig.  «tBBl24(8).] 
1.  Libel  and  8uinnB«s»12&— TkBDXCT  akd 

Findings. 

In  an  action  for  damages  for  slander,  in 
which  eight  separate  counts  were  pleaded  setting 
forth  different  slanderous  statements  uttered  by 
the  defendant,  it  is  held  not  to  be  reversible  er- 
ror for  the  trial  court  to  refuse  to  submit  a 
special  question  which  asked  how  much  damage 
the  jury  allowed  for  each  separate  slander ;  and 
a  general  verdict  for  a  reasonable  sum  is  sufii- 
cient 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  }  874;  Dec.  IMg.  «=3l25.1 

3.  Libel  and  S£andeb  «=s>121(2)— Actxonb-- 
Excessive  Damaoes. 

Where  two  persons  are  candidates  for  a  pub- 
lic office,  and  one  publicly  proclaims  the  other 
to  be  a  "thief,"  an  "embeEsler,"  "dishonest," 
"crooked,"  and  the  like,  and  the  Jury  specially 
finds  that  such  statements  were  not  made  in 
good  faith,  a  verdict  awarding  damages  in  the 
sum  of  1^1,500  to  the  slandered  person  cannot 
be  disturbed  as  excessive. 

[£d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  f  394 ;  Dec.  Dig.  ^121(2).} 

4.  LiBKI.  AND  SUNDXB  «c=»48(S)~PBIVrLEOE 
— PUBUCAITONB  CONCERNING  CANDIDATE. 

Before  such  statements  concerning  a  candi> 
date  for  office  can  be  justified  or  excused  as 
privileged,  it  must  be  shown  ttiat  they  were  ut- 
tered in  nwd  faith,  in  tbe  sincere  belief  of  their 
troth,  and  with  good  reason  to  believe  that  they 
were  true,  and  tbat  they  were  uttered  in  an 
honest  endeavor  to  lay  the  facts  before  the  elec- 
tors as  to  the  real  fitness  of  the  candidate  who 
sought  their  suffrages.  Coleman  v.  MecLennan, 
78  Kan.  711,  96  Pac  281,  20  L,  B.  A.  (N.  S.) 
361,  130  Am.  St  Bep.  390. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent.  Dig.  g  146;  Dec.  Dig.  «=348(3).I 

Appeal  from  District  Court,  Mitch^ 
County. 

Action  by  Robert  Good  against  J.  W.  Hlg- 
glns.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

fimtth  *  Sine,  of  Osbozna,  and  G.  M. 
Hlgley,  of  Gawker  Clt7t  f«  appelant  Lnta 
&  Jordan,  of  Bslolt,  and  J.  W.  Tncker,  of 

Cawker  City,  for  appellee. 

DAWSON,  J.  The  plaintiff  brought  this 
action  for  damages  on  account  of  certain 
slanderous  statements  made  by  defendant 
against  plaintiff  while  the  latter  was  a  candi- 
date at  an  Informal  election  held  in  Cnwker 
City  to  determine  the  popular  choice  for 
postmaster,  pursuant  to  an  arrangement  bo- 


^3»For  otiMr 
lttlP.-48 


sea  BSBMUplc  and  KBT*MUliBaB  la  aU  Key-Mumbsr*d  DlCMts  and  Indexes 


Digitized  by 


Google 


674 


181  PACIFIC  REPOHTER 


(Kan. 


tween  Gongressman  John  R.  Conn^ly  and  the 
candidates  seeking  his  favor  and  recommen- 
dation for  that  appointment 

The  petition  in  eight  counts  alleged,  In 
substaace,  that  prior  to  that  election  and 
while  the  campaign  was  progressing,  In  the 
presence  of  various  electors,  the  defendant 
had  willfully  and  maliciously  uttered  and 
published  false,  scandalous,  and  defamatory 
alandera  concerDliqE  the  plaintlft,  as  follows: 

"Robert  Good  is  dishonest."  "If  Rob«rt  Gooa 
is  as  crooiced  in  the  post  office  as  be  wu  in  the 
Cbantauqna  bUEinesa  be  won't  last  six  months." 
"Robert  Good  simply  stole  tba  Chautauqua 
blind  and  has  been  stealing  right  along,  and  I 
can  prove  it"  "Robert  Good  Is  an  embeizler 
and  I  can  prove  it"  "If  Good  gets  the  post  of- 
fice and  be  is  as  dishonest  in  handling  that  busi- 
ness as  he  was  in  the  Chautauqua,  business,  he 
will  not  last  long."  "Good  is  a  thief  and  em- 
bezzler and  he  ought  to  be  behind  bars."  "Why 
he  [plaintiff]  has  that  honae  up  there  that  be  got 
with  money  that  he  stole  from  the  Chautauqua 
association."  "Good  is  a  tUef  and  an  anbeszler 
and  ought  to  be  in  the  penitentiary." 

The  defendant's  answer  pleaded  certain 
business  transactions  touching  the  purchase 
of  a  newspaper,  the  giving  of  certain  notes 
hy  defendant  and  others  to  borrow  money 
to  buy  the  newspaper;  that  the  paper  was 
bought  In  the  name  of  certain  trustees,  and 
that  plaintiff  was  to  have  It  when  he  bad 
fully  paid  the  purchase  price;  that  plalntlfl 
had  agreed  to  sell  a  newspaper  owned  by  faim 
In  Jamestown  and  apply  the  proceeds  on  the 
notes ;  that  he  failed  to  do  so  but  boa^t  a 
homestead  residence  Instead;  that  he  had 
falsely  represented  that  he  was  the  owner 
of  the  newspaper;  that  in  disregard  of  his 
agreement  with  defendant  and  oUiers  be  had 
made  another  contract  with  the  former  own- 
er of  the  newspaper  for  Its  purchase,  fraudu- 
lently attempting  to  supersede  the  trustees 
and  signers  of  the  notes;  that  plaintiff,  as 
secretary  and  manager  of  the  Lincoln  Park 
Chautauqua  Association,  had  Induced  de- 
fendant and  others  to  guarantee  the  Chau- 
tauqua expenses,  and  bad  misrepresented  Its 
financial  condition,  and  that  it  had  become 
insolvent  under  plalntlfTs  management;  and 
that  in  1912  plalntifC  conducted  another 
Chautauqua  and  had  induced  defendant  and 
others  to  guarantee  the  payment  of  certain 
of  Its  expenses,  and  that  he  had  violated  his 
promise  to  satisfy  these  In  order  and  that  he 
had  diverted  the  funds  to  other  purposes,  and 
that  the  defendant  and  the  other  guarantors 
were  heing  called  on  by  ciedlton  to  pay  upon 
their  goarantee.  and  that  plalntlfl  had  never 
rendered  a  comply  account  of  the  Ohan- 
tauqna  affatra. 

Defendant  also  pleaded  the  plaintUFi  can- 
didacy fbr  the  office  of  postmaster,  and  that 
such  statements  as  he  bad  made  concerning 
plaintiff  (not  admitting  thetr  fbrm  or  snb- 
stantt  as  set  forth  In  the  petition)  were 
made  with  fall  knowledge  of  the  tacts,  ^th- 
ont  malice  and  in  good  faith,  omvasslng  the 
worth  of  diaracter  and  qnaltflcations  of 
plalntlfl  for  the  office  of  postmaster,  and 


that  all  he  had  said  oonoeming  idalntlfl  was 
true,  and  Justified  and  prlvll^ied,  and  that: 
"Believing  and  having  good  reason  to  believe 
that  the  nlaintlff  was  an.  unfit  and  improper  per- 
son to  hold  the  office  to  which  he  aspired,  he  did, 
without  malice,  oppose  the  election  of  plaintiff 
as  be  felt  in  duty  bound  to  do  and  did  try  to 
dissuade  electors  from  vodng  for  plaintiff  and 
to  vote  for  the  successful  candidate." 

PlaintlfT  filed  an  extended  reply,  making 
appropriate  traverses,  and  explaining  and 
justifying  his  conduct  in  the  newspaper  deal, 
the  purchase  of  his  residence,  his  claim  of 
ownership  of  the  newspaper,  his  record  as 
secretary  and  manager  of  the  Chantaoana, 
and  its  financial  affairs. 

The  cause  was  tried  to  a  Jury  and  a  gen- 
eral verdict  for  plaintiff  was  rendered, 
awarding  him  (1,500  as  damages.  Certain 
special  questions  were  submitted  In  which 
the  Jury  were  asked  to  state  whether  defend- 
ant had  caUed  the  plaintiff  "a  thief,"  "em- 
bezEler,"  "crooked,"  "dishonest,"  and  the  Uke. 
All  of  these  were  answered  "Yes." 

Other  qaeatlons  were  submitted : 

"Question  C.  If  any  statemenu  were  made  by 
defendant  were  they  made  daring  the  campaign 
for  poatmaster?  Answer :  Yes. 

"Question  6.  If  any  such  statements  were  ever 
made,  were  they  made  or  uttered  in  good  faith 
for  the  purpose  of  inducing  voters  to  vote  for  a 
particular  candidate?  Answer:  No." 

From  the  jndgm^t  on  the  verdict,  defend- 
ant appeals,  assigning  error  In  the  instruc- 
tions, In  the  court's  refusal  to  sabmlt  a  spe- 
cial question  asked  by  defendonti  and  in  the 
excessive  verdict 

[1]  The  court  Instructed  the  Jury  concern- 
ing express  and  lmi)lted  malice  as  follows: 

"(S)  Slander  is  the  malicious  defamation  of  a 
person  with  reapect  to  his  or  her  character,  trade, 
profession,  or  occupation,  by  words  or  signs. 

"(6)  Malice  means  a  wrongful  act  done  mteu- 
tlonally  without  just  cause  or  excuse. 

"(7)  The  words  mutt  be  uttered  maliciously  be- 
fore a  recovery  can  be  had  of  the  speaker. 

"(8)  While  ordinarily  the  words  must  have 
been  uttered  maliciously  and  it  must  so  appear 
before  a  recovery  can  be  had  of  the  speaker, 
^et  yon  are  instoncted  that  the  words  falsely 
imputing  to  a  party  the  commission  of  a  crime 
are  actionable  per  se.,  that  is,  actionable  in 
themselves,  and  the  law  presumes  that  the  party 
uttering  them  intended  maliciously  to  injure  the 
person  concerning  whom  they  were  spolcen  unless 
the  contrary  appears  from  the  evidence,  occa- 
aion,  or  manner  of  speaking  them.  Such  malice 
80  presumed  is  known  as  implied  nudiee  as  di» 
tinguisbed  from  express  malice." 

"17.  In  an  action  for  a  slander  punitive  or 
exemplary  damages  can  be  allowed  only  when 
defendant  is  found  to  have  been  actuated  by 
express  malice.  Express  malioa  Is  defined  u 
paragraph  0  of  these  Instmetiona 

"18.  •  •  •  But  as  to  whether  •  •  • 
you  award  any  sum  as  punitive  damages  rests  in 
your  sound  discretion,  and  you  would  not  be 
compelled  to  award  any  sum  as  punitive  dam- 
ages, even  though  you  should  find  that  the  d^ 
fendant  did  maliciously  speak  the  words  as  al* 
leged  In  the  petition." 

It  is  contended  that  no  distinction  Is  here 
made  between  implied  malice  and  express 
malice,  and  that  this  distinction  was  Impor- 
tant because  no  erldence  of  actual  damages 
was  shown.  We  think  the  court's  instruc- 
tions on  this  point  were  plain  and  soffldent 
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Moreover,  the  recMd  dlsdoees  poaltiTe  evl- 
dence  toucbing  plaintiff's  actual  damages. 
The  plaintiff  testified  that  many  ct  the  per- 
sons in  whose  hearing  the  defendant  bad  ut- 
tered the  slanderous  statements  ooncemlng 
plaintiff  had  reported  the  defendant's  lan- 
Cnase  to  blm: 

**Q.  State  whether  or  not  these  discussions 
in  70Qr  place  of  business  were  ever  had  with  ref- 
erence to  the  ^feet  it  had  on  the  publishing  of 
jour  paper. 

"Oounsel  for  DefendaiU:  **Objeet  to  the  Ques- 
tion for  the  reason  It  is  incompetent,  irrelevant, 
and  immaterial,  and  calls  for  a  conclnaion. 

"The  Court:  Objection  sustained.  •   •  * 

"Q.  You  may  state  your  feellnes  when  these 
atatemeuts  were  made  to  you.  *  *  *  A.  I 
felt  very  much  hurt  and  humiliated.  •  •  * 
A.  My  feelings  as  I  stated  were  particularly  a 
hurt  feeling  and  one  of  deep  humiliation,  which 
made  it  almost  impossible  for  quite  a  period  of 
time  for  me  to  meet  those  with  whom  I  nad  been 
associated.  •  •  •  A.  For  quite  a  period  of 
time  it  affected  me  tcit  seriously  in  a  mental 
way  and  affected  my  abuity  to  transact  business 
to  such  an  extent  that  at  some  times  I  even  left 
the  office  and  would  go  away  by  myself  in  order 
to  recover  my  uaaal  state  of  mind  and  get  con- 
trol of  my  nerves." 

Damages  of  the  sort  testified  to  by  plain- 
tiff are  about  the  only  kind  of  damages  that 
the  victim  of  a  slander  would  ordinarily  sus- 
tain or  wotUd  be  able  to  prove;  and  unless 
the  courts  wUl  redress  the  grievances  of  a 
slandered  person  on  this  kind  of  proof,  it 
might  as  well  be  judicially  declared  that 
slander  la  not  an  actionable  wrong.  The 
Jury  found  that  the  slanderous  words  were 
not  uttered  in  good  faith,  and  this  together 
with  the  general  verdict  seems  sufficient  to 
cover  the  essential  of  express  malice. 

[2]  Complaint  Is  made  of  the  court's  re- 
fusal to  submit  to  the  Jury  this  question: 

"If  yon  find  for  the  plaintiff,  state  how  much, 
if  any,  you  allow  upou  each  separate  cause  ox 
action." 

Here  was  no  error.  While  rules  of  good 
pleading  encourage  the  separate  statement  of 
technically  different  causes  of  action,  for 
the  convenience  of  the  court,  Jury,  and  liti- 
gants, so  that  plalntUfs  several  allegations 
may  be  more  readily  traversed,  admitted, 
denied,  proved,  and  disproved  seriatim,  yet 
in  an  action  for  slander  It  would  serve  no 
good  purpose  to  catechise  the  Jury  on  how 
much  they  assessed  the  defendant  for  call- 
ing the  plaintiff  a  thief,  how  much  for  call- 
ing him  an  embezzler,  how  much  for  calling 
him  dishonest,  etc.  See  Th(xnpson  v.  Harris, 
64  Kan.  124,  67  Pac.  466,  91  Am.  St  Rep. 
187.  If  the  defendant  be  held  to  the  same 
technical  strictness  whldi  he  Invokes,  his 
special  question  really  Involved  eight  ques- 
tions In  one  since  there  were  eight  causes  of 
action  pleaded.  Kallroad  Oo.  t.  Aderhold, 
58  Kan.  203,  49  Pac.  83.  But  it  may  be  con- 
ceded without  disturbing  the  result  that  the 
Jury  never  did  go  through  the  e^ght  Q>eclflc 
and  separate  causes  and  allow  so  much  on 
the  first,  so  much  on  the  second,  so  much  on 
each,  and  add  up  the  separate  items  to  a 
total  of  91*600  as  found  by  their  verdict. 


Like  senalUe  men  th^  emstdered  all  the 
facts,  and  In  the  ezerdse  of  their  best  Judg- 
ment awarded  the  plaintiff  a  som  within  the 
total  amount  prayed  for  anffldent  in  their 
<^dnlon  to  compensate  him  for  his  grievanc- 
es. No  court  would  permit  a  Jury  to  be  cate- 
chised In  a  personal  Injury  case  on  how  much 
the^  allowed  for  each  sprain,  each  bruise, 
each  fracture,  and  the  like,  and  no  logical 
difference  Is  discoverable  here  to  Justify  a 
different  practice. 

[3, 4]  Under  the  error  assigned  on  the  ex- 
cessive verdict,  the  defendant  contends  that 
the  statements  were  privileged  because  the 
plaintiff  was  a  candidate  for  office.  To  be 
privileged  under  that  rule  (Coleman  v.  Mac- 
Lenna'n,  78  Kan.  711,  98  Pac.  281,  20  B. 
A.  [N.  S.]  361, 130  Am.  St.  Rep.  S90).  it  should 
be  made  to  appear  that  defendant  uttered  the 
statements  In  good  faith,  believing  with  good 
reason  that  they  were  true,  and  that  he  did 
so  In  a  sincere  effort  to  advise  the  electors 
what  manner  of  man  the  plaintiff  was  who 
sought  their  suffrages.  But  the  Jury  has 
foreclosed  the  possibility  that  the  statements 
which  he  uttnred  concerning  his  opponent 
were  made  in  good  faith  in  a  sincere  effort  to 
apprize  the  electors  of  defendant's  fitness 
for  postmaster.  Few  men  would  consider 
an  award  of  fl,SOO  an  adequate  compensa- 
tion for  being  subjected  to  such  slanders  as 
were  uttered  against  this  plaintiff  in  and 
about  the  community  In  which  he  resided. 

Certainly  the  verdict  is  not  excessive,  and 
since  no  substantial  error  is  discernible,  the 
Judgment  Is  affirmed.  All  the  Justices  con- 
curring. 


STATE  T.  DANIELS.    (No.  1898.) 
(Supreme  Court  of  New  Mexico.     Sept  20, 
1916.    Rehearing  Denied  Dec  28,  1916.) 

favUahus  If  the  Court.) 

Cbiminai.  Law  «»603(2)  —  Conthtuaw c« — 

PBOCBBDIRQS  to  PBOCtJBir—A^PLICATION. 
A  party  seeking  a  postponement  of  a  trial 
for  any  cause  should  ordinarily  apply  therefor 
by  written  motion,  supporting  same  by  affi- 
davit 

[Ed.  Note.—ror  other  cases,  see  Criminal 
Law^ent  Dig.  If  1S40, 1860,  1SC6;  Dec.  Dig. 

Appeal  frcm  Dlstxict  Oourt,  Qnadalape 
County;  D.  J.  Leahy,  Judge. 

Jamea  Noah  Daniels  was  convicted  of  man- 
slanghter,  and  appeals.  Affirmed. 

The  appellant,  James  Noah  Daniels,  and 
his  brother,  Huey  Daniels,  were  Jointly  In- 
dicted at  the  September,  1916,  term  of  the 
district  court  of  Guadalupe  county  for  the 
murder  of  John  A.  Tatum,  the  Indictment  al- 
leging that  the  wound  which  caused  death 
was  inflicted  with  a  bullet  from  a  gun  on 
May  26, 1915 ;  death  resulting  on  the  4th  day 
of  June  following.  The  indictment  was  re- 
turned September  28,  1815,  and  the  defend- 
ants were  evidently  arrested  mx  the  same 
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day,  for  tli«y  were  arraigned  and  entered  a 
plra.  of  not  gnllty  at  1:80  p.  m.  of  that  day. 
The  case  was  set  for  trial  the  followlDg 
Tliursday,  September  30th,  and  on  that  day 
waa  tried,  with  the  result  that  a  verdict  of 
guilty  of  manalanghter  was  returned  against 
the  appellant,  and  a  verdict  of  not  gollty 
against  Ms  codefendant  From  a  judgment 
of  the  trial  court  sentencing  appellant  to  a 
term  of  from  eeven  to  ten  years  in  the  peni- 
tentiary, appellant  prayed  and  was  granted 
this  appeal. 

F.  Falrcloth,  of  Santa  Rosa,  for  appellant 
H.  S.  Bowman,  Asst.  Atty.  Gen.,  for  the  State. 

HAKNA,  J.  (after  stating  the  facts  as 
above).  The  appellant  assigns  two  grounds  of 
error:  First,  that  the  court  erred  in  not 
granting  him  six  days  in  whidi  to  prepare 
his  defense ;  second,  that  the  court  erred  in 
not  xKwtponing  his  trial  antil  his  attorney 
had  an  opportunity  to  talk  to  the  witnesses 
and  until  they  arrived  at  the  place  of  trial. 

An  examination  of  the  record  discloses 
that,  after  the  arralgnmeiU  of  the  defend- 
ants, the  cause  was  set  down  for  trial  for 
Thursday  morning,  September  SO,  1915,  with- 
out any  objectlw  from  eithw  defendant,  on 
which  date  Ojo  defoidanta,  accompanied  by 
their  attorney,  appeared  and  announced 
ready  for  trlaL  A  Jury  waa  impaneled,  and 
the  caose  proceeded  to  trial  without  objection 
or  motion  for  contlnnanoe,  and  the  first  objec- 
tiona  which  appear  in-  the  record  raising  die 
ground!  here  urged  un^r  the  assignments 
of  error  were  raised  In  the  motion  for  a  new 
trial,  where  appellant  nt  up  that  at  the  time 
of  his  arralgnmoit  a  request  was  made  in 
open  court,  by  his  attorney,  for  six  days' 
time,  or  until  Monday,  October  8,  l&lfi,  to 
prepare  for  tbe  defense  In  said  cause,  which 
request  was  denied  by  the  court.  It  is  far- 
ther set  out  In  the  motion  for  a  new  trial 
that,  on  the  day  tbe  cause  was  called  for 
trial,  the  defendant,  by  his  attorney,  ad- 
vised the  court  that  the  witnesses  for  the 
defendant  lived  long  distances,  and  that  they 
had  not  yet  arrived,  again  requesting  that  the 
trial  be  postponed  until  be  had  an  opportunity 
to  talk  to  said  witnesses,  which  request  was 
denied  by  the  court.  The  motion  for  new 
trial  was  accompanied  by  two  affidavits  of 
appellant,  wherein  be  set  up  that  through 
countiel  he  made  a  request  In  open  court  for 
a  postponement  of  six  days  to  prepare  for  the 
defense  in  the  cause,  which  was  denied;  and 
that  he  had  no  opportunity  of  consulting  his 
witnesses  between  the  time  of  his  arrest  and 
arraignment  and  the  time  of  his  trial,  and  that 
bis  witnesses  Uved  at  a  long  distance  and  did 
not  arrive  until  the  trial  of  said  cause  had 
commenced.  The  facts  set  up  in  the  affida* 
Tits  were  verified  by  his  brother  and  co- 
defendant  and  one  J.  W.  Brunt 

The  trial  court  entered  an  order  overrul- 
ing the  motion  for  a  new  trial,  setting  out 
therein  that  no  motion  for  continuance  or 


postponement  was  filed  In  said  cause,  bat  that 
an  informal  request  was  made  by  counsel  for 
the  defendant  for  a  postponement  for  a  peri- 
od of  six  days,  which  request  was  refused 
for  the  reason,  as  stated  by  the  court  at 
the  time,  that  the  petit  jury  would  be  dls* 
charged  prior  thereto,  as  there  was  not  suffi- 
cient business  to  retain  them  so  long;  the 
court  then  advising  counsel  th^  he  might 
file  a  motion  for  a  continuance  if  he  saw  fit 
to  do  so,  whereupon  counsel  said.  In  sub- 
stance, tbat  be  preferred  a  trial  at  the 
present  term  of  court  The  order  of  the 
trial  court  further  recited  that  tiie  only  wit- 
nesses who  were  called  upon  to  testify  in  be- 
half of  defendant  concerning  the  facts  sur- 
rounding the  homicide  were  the  defendant 
and  his  brother,  both  Of  whom  were  present 
at  the  time  of  the  request  for  postponement 
and  that  counsel  for  def^dant  had  ample 
time  to  consult  with,  and  in  fact  did  consult 
with,  both  witnesses  prior  to  the  time  said 
cause  was  called  for  trial.  The  order  of 
the  trial  court  recited,  further,  that  it  was 
therefore  quite  apparent  that  defendant's 
case  was  in  no  wise  prejudiced  by  the  late 
arrival  of  the  other  witnesses  who  testified 
concerning  other  matters.  It  therefore  clear- 
ly appears  that  the  defondant  elected  to  pro- 
ceed with  the  trial  of  the  cause,  declining  to 
apply  for  a  continuance  and  expressing  a 
desire  to  proceed  with  the  trial  at  the  term 
of  court  then  in  session,  and  would  now  seek 
to  speculate  upon  Uie  denial  of  his  oral  re- 
quest for  a  postponement  of  six  days  which 
waa  made  at  the  time  of  the  arraignment  of 
the  def^dant 

Under  the  terms  of  our  statute  ^ode  1015, 
S  4458),  an  application  for  a  continuance  must 
be  supported  by  oath  unless  the  foots  be  with- 
in the  knowledge  i)f  tbe  court,  and  by  section 
4462,  Code  1815.  it  would  clearly  appear  that 
tbe  motion  for  continuance  should  be  In  writ- 
ing. We  are  not  concerned,  however,  with  the 
question  of  the  sufficiency  of  a  motion  for  a 
continuance  because  it  doee  not  appear  that 
the  defendants,  or  either  of  them,  deaired  more 
than  a  postponement  ot  the  cause,  and  foiling 
to  secure  such  postponement,  so  far  as  the 
record  discloses,  they  were  willing  to  proceed 
with  the  trial  of  tbe  cause  without  further  ob- 
jection. The  court  had  substantial  reasMU 
for  refusing  the  postixmement,  but  evidently 
would  have  granted  a  continuance  bad  the 
same  been  applied  for.  Unquestionably,  the 
accused  Is  entitled  to  a  reasonable  time  to 
prepare. his  defense,  but  the  case  of  the  ac- 
cused may  be  set  for  trial  at  the  same  term 
ot  court  at  which  he  was  arrested  if  he  is 
given  sufficient  time  to  employ  counsel  and 
prepare  for  trial.  It  appears  that  the  wit- 
nesses were  present  in  court  and  with  the 
witnesses  for  the  state  were  put  under  the 
rule.  There  Is  an  inference  to  be  gained 
from  the  order  <ji  the  trial  court  that  some 
of  the  witnesses  did  not  arrive  until  after  the 
trial  had  commenced,  but  the  defendantSt 
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nor  ^tber  df  tiiem,  atteflapted  a  showtng  that 
ttey  were  proceeding  to  trial  or  comp^ed 
ao  to  do  In  the  ataanoe  of  any  material  wit- 
ness. 

It  baa  foierally  been  held  that : 
"When  a  part;  ^aeeks  a  poBtpoDemeitt  ai  a 
trial  for  anjr  cause,  the  usual  practice  ie  to 
make  a  direct  application  therefor  to  a  court 
by  motion."   6  R.  G.  L.  662. 

And  as  pointed  ont  In  the  same  section 
quoted  from,  the  arollcatlw  must  be  formal 
In  diaracter  ftnd  In  writhe,  except  possibly 
under  q»ecial  or  peculiar  drenmstanoes,  and 
sni^rted  by  affldavlL 

With  fli^  requirementa  In  mind,  it  Is 
clearly  erldent  that  no  error  was  committed 
by  the  district  court  In  denying  the  oral  re- 
quest of  the  defendants  tor  a  postponement  of 
the  cause.  Had  a  formal  showing  been  made, 
ve  might  be  concerned  with  the  question  of 
whether  or  not  the  court  had  exercised  sound 
discretion  In  refusing  the  request;  hat  we 
are  cot  called  upon  to  makt  sndi  InqnliTt 
because  It  is  apparent  from  the  record  that 
the  defendants  desired  an  Immediate  trial, 
except  for  the  few  days*  delay  which  was 
soi^t,  and  their  request  tor  this  delay  was 
not  seriously  urged  when  It  became  apparent 
that  a  continuance  beyond  the  term  would 
be  necessary  should  the  request  be  granted. 

For  the  reason  stated,  we  find  no  error  In 
the  record,  and  the  Judgment  of  the  trial 
ootut  la  afflnned,  and  U  Is  so  ordered. 

ROBERTS,  a  J.,  and  PABKBB,  J.,  concur. 


UTAH  LAKE  IRR.  00.  t.  JBNSBN. 
(No.  2862.) 

(Sapreme  Court  of  Utah.   Nov.  28,  1916.) 

1.  '  APPSAI.  AHD  EBBOB  4=»1002— OORnJOTINQ 
EVIDENCV:. 

A  finding  for  appellee  will  not  be  disturbed 
because  based  on  conflicting  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errot;  Cent.  Dig.  fS  803:^-8937;  Dec.  Dig.  <S=> 
1002.] 

2.  EafliniNT  I>OHAIN  <s=^2ZL  —  Daiuobs  — 
QtTESnON  FOB  JuBT. 

Whether  seepage  of  waters  from  a  suitable 
and  properly  constructed  and  operated  canal 
will  collect  m  such  quanti^  as  to  Injuriously 
affect  adjoining  lands  is  a  qnration  Of  net  and 
not  of  law,  and  is  dependffiit  upon  the  particular 
conditions  and  facts  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
^&in,  Cent.  Dig.  S|  BOO,  661;  Dec.  Dig. 

S.  EMINXni   DOUAIH  «=se2~CAKAU— Dau- 

'  AQEB. 

In  action  to  condemn  land  for  canal  pur- 
poses, the  damages  recoverable  by  a  landowner 
are  such  as  naturally  and  direcuy  result  from 
the  improrement  properly  constructed  and  op- 
erated. 

[Ed.  NoCfc— For  otiier  cases,  see  Eminent  Do- 
mahj.  Cent  Dig.  |  236;  Dec.  Dig.  «=»82.] 

4,  Ehinknt  Domain  «s»150  ~  Dauaobs  to 
.  Land— Cahal. 

In  action  to  condemn  for  canal  purposes,  a 
•iTip  of  land,         to  SO  feet  in  width,  and  966 


feet  long,  diagonally  through  a  farm  of  aboot 
26  acres  under  a  nigh  state  of  cultivatioD,  It 
ap^ring  that  the  canal  would  disarrange  the 
irrigation  system  and  the  walls  o£  the  farm 
bam,  and  that  about  acres  would  be  so 
watersoaked  as  to  be  worthless,  an  award  at 
$210  for  the  strip  taken,  and  fl,042.S0  for  in- 
jury to  lands  not  takoi,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main.  Cent  Dig.  g  402;  Dec.  Dig.  «se»150.] 

S.  Ehittbnt  Douain  «s>82— Dahaqbs— High* 

WAT— ESasevbnt. 
In  proceedings  to  condemn  for  canal  pur- 
poses a  strip  of  land  crossing  a  highway  on  a 
farm,  the  canal  to  cross  the  highway  underneath 
the  surface,  the  landowner  was  entitled  to  at 
least  some  compensation  for  the  land  within  the 
highway,  since  she  owned  the  -fee  of  sudi  land, 
although  burdened  with  the  highway  easement 

[Ed.  Note.— EV>r  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  215-210:   Dec.  Dig. 
82;   Highways,  Cent  Dig.  g  860.] 

Appeal  from  District  Court,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  the  Utah  Lake  Irrigation  Com- 
Itany  against  Hannah  C  Jensen.  Fnnn  the 
JndgDien^  plaintiff  appeals.  Affirmed. 

Stewart,  Stewart  ft  Alexander,  of  Salt 
Lake  City,  for  appellant  Smith  &  McBnxnu, 
of  Salt  Lake  City,  l!or  respondent 

Sl^tAUP,  G.  3.  The  plaintiff,  the  con- 
demnor, brought  this  action  to  ctmdemn  for 
canal  purposes  a  strip  of  ground,  22H  to  50 
feet  in  width  and  956.1  feet  long,  diagonally 
through  the  d^endanf  s  lands,  an  improved 
farm  of  about  26  acres,  and  to  assess  the 
damages.  The  jury  awarded  the  defendant 
9210  for  the  strip  taken  and  ¥1,042.50  for 
damages  to  adjoining  lands  not  taken.  The 
controT^vy  chiefly  relates  to  alleged  inju- 
ries to  lands  not  taken.  There  Is  no  substan- 
tial disagreement  between  the  parties  that 
as  to  such  lands,  the  defendant  was  entitled 
to  recovery  for  all  the  present  and  future 
dam^es  naturally  and  reasonably  incident 
to  a  proper  construction  and  operation  of  the 
canal,  but  not  as  to  such  as  may  result  trom 
an  Improper  or  negligent  construction  or 
oi)eratlon  of  It  In  that  connection  the  plain- 
tiff prc^Mraed  this  request  to  charge: 

'He  d^endant  in  this  case  has  attempted  to 
show  that  tht  defendant's  land  will  be  water- 
It^ed  or  water-soaked  by  reason  of  the  con- 
struction and  operation  of  the  plaintiffs  canal. 
You  are  instructed  to  disregard  and  not  consid- 
er all  aoch  evidence." 

It  Is  noticed  that  the  request  is  not  predi- 
cated on  the  theory  of  a  water  logged  or 
soaked  condition  of  the  land  due  to  a  negli- 
gent construction  or  operation  of  the  canal. 
It  rather  assumes  that  such  a  oonditlon 
could  result  only  from  an  Improper  conatruc- 
tl<Ki  or  negligent  op«ratl(ML  At  least  that  la 
what  Is  argued  for  the  request  The  court 
refused  It  and  charged  this: 

"In  determining  whether  the  remaining  land  ' 
has  been  damaged  by  the  taldag  of  the  land  for 
the  right  of  way  and  the  construction  and  op- 
eration of  the  canal  thereon,  and  the  extent  of 
such  damage,  you  •  should  ctmsider,  so  far  as 
shown  by  the  evidence, 'the  effect  the  taUng  of 
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tb»  iiDaller  tract  of  lend  In  the  manner  In  wUdi 
it  is  taken  from  this  farm  will  have  opon  the 
convenient  and  economical  operation.  Irrigation, 
and  conduct  of  the  farm.  Yon  should  also  con- 
aider,  80  far  as  shown  by  the  evidence,  the  ques- 
tion as  to  whether  in  toe  operatitHi  of  the  said 
canal  by  the  pMntiff  In  an  ordinarily  careful 
and  prudent  manner,  water  will  escape  there- 
from where  it  crosses  the  defendant's  land,  and 
will  water-soak  and  injuriously  affect  the  re- 
maining land  situated  below  the  canal;  and  from 
all  the  evidence  In  the  case  determine  what  the 
depreciation,  if  any,  in  the  fair  market  value  of 
the  remainder  of  the  land  was  on  February  6, 
1014,  by  reason  of  the  takinc  at  the  >'/i«o  of 
an  acre  and  tha  ctmatmctun  and  operation 
there<»i  of  plaintllfa  canaL" 

[1]  It  Is  noticed  the  diarge  is  predicated  on 
a  water-soaked  condition  of  tlie  land,  result- 
ing from  a  carefal  and  prudent  operation  of 
tlie  canal.  The  plaintiff  first  asserts  that 
there  Is  no  evidence  to  show  tliat  any  of  the 
land  not  taken  will  be  water  logged  or  soak* 
ed,  and  hence  that  the  court  erred  la  snbmlt- 
ting  sndii  a  qaeetl(«i  to  the  Jury.  We  think 
there  is  eTldenoe  to  sni^ort  a  finding  in  the 
defendant's  favor  on  the  submitted  hypothe- 
sis. True,  the  eridenee  as  ta  that  is  in  di- 
rect and  irreconcilable  conflict;  but  the  plain- 
tiff accon^illdies  nothing  here  by  pointing  its 
finger,  as  it  does,  to  tliat  portion  <rf  tbe  evi- 
dence most  fftvorable  to  it  and  doubling  its 
fists  on  that  against  it 

it,  3]  The  farther  ctHitentioQ  made  is  that 
any  substantial  damage  to  adjoining  lands 
from  seepage  of  waters  from  the  canal  would 
so  necessarily  result  trom  a  negligent  oon- 
strucUon  or  operattcai  of  the  canal  as  not  to 
be  recoverable  in  tliis  action.  Whether  seep- 
age of  waters  fnHn  a  mitable  and  prc^rly 
constructed  and  operated  canal  will  occur 
In  sucb  Quantity  as  to  injuriously  affect  ad- 
joining lands  is  not  a  Question  of  law,  but 
of  fact,  and  is  dependent  upon  the  particolar 
conditions  and  fftcts  of  the  case.  That  all 
present  and  future  damages  from  such  source 
naturally  and  directly  resulting  from  the  im- 
provement properly  conatmcted  and  operated 
are  recoverable  in  such  an  action  as  this  Is 
well  settled.  2  Kinney,  Irrigation,  S  1082; 
1  Wiel.  Water  Bights,  p.  666;  Denver  City 
Irr.  ft  Water  Ca  v.  Mlddaugb.  12  Colo.  434. 
21  PaOL  666,  18  Am.  Bt  Bep.  284;  Mldd^- 
kamp  V.  Bessemer  Irr.  Ditch  Co.,  46  Colo. 
102,  106  Pac.  280,  23  L.  B.  A.  (N.  8.)  795. 

[4]  It  is  also  claimed  that  the  damages 
awarded  for  lands  injuriously  affected  are 
exoesdve.  The  defendant  gave  evidence  to 
show  that  the  whole  of  her  £arm  is  "under 
a  hi^  state  of  cultivation,  and  w^  adapted 
to  raise  all  kinds  of  grains,  fruits,  and  vege- 
tables"; that  the  canal  runs  diagonally 
through  it,  affecting  and  disarranging  the  ir- 
rigation system  on  her  lands  and  the  walls 
of  her  bam  or  corral ;  tliat  about  8%  acres 
will  be  so  water  soaked  or  logged  as  to  ren- 
der them  worthless,  and  tiiat  the  improve- 
ment otherwise  intwferes  with  the  use  and 
enjoyment  of  her  property.  Her  witnesses  es- 
timated hor  damages  to  be  from  |2,800  to  $5,- 


006.  nie  Jury  awarded  her  |210  for  tte  strip 
taken  and  $1.0A2JiO  for  injury  to  lands  not 
taken.  Ibere  tiuu  is  evidmce  to  sivport  the 

verdict 

[I]  A  public  highway  In  an  easterly  and 
westerly  direction  crosses  the  defendant's 
landa  HRie  canal  by  means  of  a  conduit 
crosses  the  highway  underneath  the  surface. 
The  plaintiff  requested  the  court  to  charge 
that: 

"The  d^endant  Is  not  entitled  to  recover  any 
damages  for  tite  land  condemned  or  taken  witliin 
the  iSnits  of  the  pabllc  highway." 

Hie  court  refused  to  give  Jt  Complaint  Is 
made  ct  tids.  1^  fee  to  the  land  occupied 
by  tile  Ughway  is  in  the'd^endant  It  Is 
urged  that  n^Aer  tiie  easemoit  nor  the  de- 
fendairfs  tntSuOA  was  in  any  paxtlcalar  af- 
fected or  damaged,  and  hence  the  request 
ought  to  have  been  given.  But  the  defend- 
ant's estate  by  the  eondenmatlon  was  so  bur- 
dened with  another  easement  as  to  consti- 
tute a  taking  for  which  she  was  enUtied  to 
compensation,  small  though  ft  may  b&  Co- 
bum  V.  Ames.  62  Oal.  884,  28  Am.  Bep.  634; 
Banson  v.  aty  of  Sault  Ste.  Uarle.  143  Hicfa. 
661,  107  N.  W.  489:  Kane  v.  New  Tork  EL 
By.  Ca,  125  N.  T.  164,  86  N.  BL  278,  HUB. 
A.  640;  Smith  v.  Superior  Court,  80  Wash. 
219,  70  Pac  484;  87  Oyc.  20& 

We,  therefore,  think  the  request  was  prop- 
erly reused.  She  certainly  wotUd  have  been 
entitled  to  nominal  damages,  but  even  those 
by  the  request  wen  excluded^ 

Let  the  Judgment  be  affirmed,  with  costs. 
Sudi  is  the  order. 

FBICK  and  McCABTE,  JJ„  concur. 


In  re  BEASON'S  ESTATS).  (No.  2932.) 
(Supreme  Court  of  Utah.   Nov.  28,  19UJ 

1.  BXKCUTOaS  ANO   AOMZHISTBATOBS  «»104 

(p)— Allowanokb  to   Subvivino  Wuv— 

SUFtlCIBNCT  or  EVXDKNCE. 

In  a  proceeding  for  an  allowance  to  the 
Borviving  wife  from  the  husband's  estate,  e^- 
dence  imd  to  sustain  a  finding  that  she  did  not 
voluntarily  leave  and  live  apart  from  him. 

[Ed.  Note. — Por  other  cases,  Bee  Elzecutora 
and  Administrators,  Cent.  Dig.  fi  719;  Dec.  Dig. 
«»104(S).] 

2.  Appul  and  Ebbob  4=s>178(3)— Thbobt  or 
Dernbe  on  Afpbal. 

Where  an  administrator  objected  to  an  al* 

lowance  to  deceased's  wife  solely  because  she 
had  voluntarily  lived  apart  from  her  husband, 
he  cannot  first  raise  on  appeal  the  point  that 
ahe  had  forfeited  tier  rl^t  to  the  aHowanoe  by 
ladies: 

rE;d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sfi  1080,  1110,  1111;  Dec. 
Dig.  ^173(3):  Limiution  of  Actions,  Gent 
Dig.  I  787J 

Appeal  from  District  Court,  Weber  Coant7i 
N.  J.  Harris.  Judge. 

In  the  matter  of  the  estate  of  Charles  H. 
Beason,  deceased.  Petition  by  Battle  F. 
Beason,  as  surviving  wife,  for  an  allowance 
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pending  ihtt  estate's  admlnlBtTattoiL  Judg- 
ment granting  the  allowance,  and  the  admin- 
istrator appeals.  Affirmed. 

A.  G.  Horn,  of  Ogden,  for  appellant  S.  T. 
Oom  and  Wade  M.  Jobnson,  ttoOx  of  Ogden, 

for  respondent 

STRADP,  O.  J.  The  petitioner,  Hattle  F. 
Beason,  as  the  widow  of  Charles  M.  Beason, 
deceased,  was  granted  out  of  the  estate  a 
family  allowance  of  $50  a  month  for  a  year, 
or  the  sum  of  $600,  pending  the  administra- 
tion of  the  estate.  The  administrator  ap- 
peals. He  contends:  .(1)  That  the  petitioner 
and  the  deceased  for  several  years  prior  to 
his  death  had  not  lived  together,  and  that  he 
had  not  contributed  to  her  support;  and 
that  the  petitioner,  by  lapse  of  time,  had 
forfeited  her  right  to  an  allowance. 

As  to  the  first,  the  court  found  that  the 
petitioner  "did  not  live  s^arate  and  apart 
from  the  deceased  at  the  time  of  his  death 
of  her  own  accord,  or  without  the  consent  of 
the  deceased,"  and  that  their  separation  was 
due  to  the  deceased's  failure  to  provide  for 
her.  These  findings,  the  administrator  as- 
serts, are  not  supported  by,  and  are  oootrary 
to,  the  evidence. 

[1]  The  parties  were  married  in  April, 
1007,  and  lived  together  at  Ogden  until  In 
Jnne,  1011.  She  then  became  111  and  had 
pneumonia,  and,  ob  advice  of  her  physician, 
went  to  California  and  remained  there  until 
iB\3.  Bhe  th«3  returned  to  Ogden,  and, 
after  remaining  there  a  abort  time,  went  to 
Denver,  and  there  lived  wlUi  her  married 
daughter  until  the  death  or  the  deceased, 
which  occurred  in  July,  1&14.  She  also 
there  was  fAck  and  had  an  operation  perform- 
ed at  the  hospital.  It  is  not  made  to  appear 
that  she  went  to  California  without  the  con- 
sent or  against  the  objection,  of  the  de- 
ceased. To  the  contrary,  it  la  shown  that  be 
had  Intended,  as  soon  as  matters  of  his  own 
could  be  atraigbtened  up,  to  go  there  himself 
and  live  with  the  petitioner.  It  was  shown 
that  he,  though  able  to  do  so,  had  not  con- 
tributed anything  to  the  petitioner's  support 
from  1011  until  his  death,  and  that  during 
that  time  the  petitioner  was  supported  by 
her  daughter  and  from  a  small  Inheritance- 
several  hundred  dollars — from  her  mother. 
It  also  was  shown  that  the  deceased  was  "a 
heavy  drinker  and  traveled  about  a  good 
deal."  The  petitioner,  while  in  California 
and  in  Colorado,  wrote  to  the  deceased  every 
two  or  three  weeks,  and  be  at  different  times 
wrote  to  her.  On  the  Ist  of  January,  1914, 
while  at  Denver,  she,  in  response  to  a  letter 
rec^ved  from  the  deceased,  wrote  Um: 

*****  I  am  glad  to  know  yoo  have  stnne 
one  to  keep  boose  for  you;  how  do  yon  like 
your  new  daughter-in-law?  I  have  seen  by  the 
papers  that  cattle  are  bringing  a  good  price 
now  and  hope  yon  win  benefit  by  jronr  bar- 
gains. Tou  better  let  scnne  me  settle  your  bosi- 
BMB  for  you  and  not  return  to  this  high  alti- 
tude. I  am  Bure  Tom  could  do  as  well  as 
yourself.   As  to  myseU  I  have  made  no  plans 


for  myself  but  I  am  folly  coavlnced  that  I 

must  have  a  home  of  my  own  somewhere.  I  am 
tired  being  a  wanderer.  When  I  wrote  you  I 
would  go  to  you  and  care  for  yon  when  you  were 
so  ill  I  meant  to  do  so  tiU  you  were  well  again. 
As  for  us  llviog  together  again  It  Is  imposubte. 
I  mean  to  be  perfectly  plain  with  yon  and  while 
we  can  be  friends  we  certainly  can  be  no  more. 
I  have  made  two  trials  and  found  out  my  mis- 
take after  years  of  nnhappiness.  Now  jdon't 
tbtnk  I  am  writing  with  any  malice.  I  have 
outlived  aU  of  this  and  now  am  just  telling  you 
the  truth.  There  certainly  should  be  some  con- 
sideration for  me  I  think.  I  did  my  part  at  all 
times,  but  was  not  appredated.  Don't  blame 
the  g^rls,  they  have  nothing  to  do  with  tfaat 
I  must  60  as  you  said.  It  is  better  as  It  Is.  I 
would  like  to  live  in  California,  but  what  lit- 
tle I  have  comes  from  Matwl  and  she  don't 
want  me  to  go  out  there  alone  bo  I  can't  bear 
the  dioui^  of  going  back  to  Ogden  to  live. 
«  *  *  If  I  had  any  money  I  would  go  to 
California  at  once  and  settle  myself.  I  do 
think  you  should  give  me  what  I  need.  Do  you 
expect  me  to  live  on  as  Mrs.  Beason-  and  have 
to  support  myself?  I  have  managed  ftv  three 
years,  but  It  seems  that  I  am  entiUed  to  some 
condderatioa,  and  yon  are  generous  enough  with 
others,  why  not  with  me?  Tou  always  seem 
to  think  it  has  been  a  hardship  to  do  for  me. 
Yoo  can  write  me  here,"  etc. 

This  letter  Is  pointed  to  by  the  adminis- 
trator a&'  proof  of  the  petitioner's  willful  re- 
fusal to  live  with  the  deceased.  When  looked 
at  alone  It  may  show  her  declaration  not  to 
live  with  him,  but  even  as  to  that  was  not 
conclusive  of  &uch  an  intentlMi,  nor  that  their 
living  apart  was  ber  desire  or  her  seeking. 
Against  It  are  the  declarations  of  the  deceas- 
ed that  he,  as  soon  as  he  could.  Intended  to 
go  to  Oallfomia  and  there  live  with  her. 
And  certainly  it  does  not  show  that  their 
living  apart  was  willful  on  her  part,  or 
without  cause,  but  rather  indicates  that  theli 
living  apart  was  due  to  the  deceased's  fault 

We  think  the  findings  complained  of  are 
saffidently  supported  by  the  evidence: 

[2]  Now  as  to  the  other  point.  It  is  claim- 
ed that  the  petldoner,  by  lapse  of  time,  for* 
felted  her  Agbt  to  aa  allowance.  The  de- 
ceased died  In  July,  1014.  An  administrator 
was  appointed  and  letters  Issued  to  blm  in 
August,  1914.  The  p^lttoner  filed  her  peti- 
tion for  an  allowance  in  April,  1016,  laa  than 
a  year  tnm  either  the  death  of  the  deceased 
or  the  granting  of  letters  of  administration. 
It  is  dalmed  that  the  estate  was  insolvent, 
but  no  such  finding  was  made  and  no  com- 
plaint that  there  Is  no  finding  on  the  subject 
To  support  appellant's  contention  he  dtes 
Zunkel  r.  Colson,  100  Iowa,  695,  81  N.  W. 
175.  But  the  statute  there  limited  the  al- 
lowance to  12  months  after  the  death  of 
the  deceased.  Our  statute  (Gomp.  Laws'  1907, 
i  3846),  is  dissimilar,  and  more  nearly  like 
the  OaUfomla  statute,  where  it  has  been  held 
that  the  widow's  delay  in  demanding  her  al- 
lowance does  not  forfeit  her  right  thereto. 
In  re  Wlelch,  106  CaL  427,  39  Pac.  805;  In  re 
Lux,  100  Cal.  593,  35  Pac  341.  But  there 
was  no  such  issue  tendered.  The  only  ob- 
jection pleaded  by  the  administrator  to  the 
allowance  was  that  the  petitioner,  without 
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caufie,  of  ber  own  accord,  and  witbont  tbe 
consent  of  the  deceased,  at  the  time  of  his 
death,  and  for  a  long  time  prior  thereto, 
had  lived  separate  and  apart  from  him.  Not 
harlng  tendered  any  Issue  as  to  delay  or  for- 
feiture on  such  gronnd,  the  administrator 
iB  not  now,'  here  for  the  first  time,  in  posi- 
tion to  urge  such  a  defense. 

We  are  therefore  of  the  opinion  that  tbe 
judgment  of  the  court  below  Gftionid  be  af' 
firmed,  with  costs. 

Bach  iB  tile  order. 

FRIOK  and  HcCARTT,  JJ.,  concnr. 


ItlCHABDS  et  al.  v.  SALT  LAKE  CITT. 
(No.  2926.) 

.(Supremfi  Court  of  TJtoh.    Dec.  1,  1916.) 

1.  MUNICEPAL     CORPOKATJOKS     4S9404(S)  — 
DXUAQKB—JVKT  QUBSTIOM. 

Where  there  was  testimoDy  that  defendant 
city  in  adjusting  a  street  grade  took  a  strip  of 

Slaintiffs'  land,  tore  down  their  fence,  and 
uiiiped  material  on  their  property,  held,  that  a 
directed  verdict  tor  defendant  was  prtqwrly 
refused. 

[Ed.  Note^For  other  cases,  see  Munfelpal 
Corporations,  Cent  Dig.  I  097 ;  Dee.  IMg.  van* 
404(8).] 

2.  Eminent  Douain  «=>307(^  —  Damages — 
JuBT  Question. 

Where  defendant  city  increased  the  differ- 
ence in  levels  between  plaintiffs'  property  and 
the  adjoining  street  from  one  to  three  feet,  took 
a  strip  of  their  property  and  dumped  materi- 
al on  their  land,  the  city  cannot  be  said  as  a 
matter  of  law  to  have  merely  corrected  surface 
irregularities  without  injuring  plaintiffs*  prop- 
erty, 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  828 ;  Dec  Dig.  «8»307(2).] 

8.  Ehincnt  Douain  «=9lOia>— Pobuo  Ik- 

PBOVBlfBNTB  —  DAV  AOEB  —  OONSnTUTIOITAL 

Pbovesion. 
Under  Const  art  1,  i  22,  prohibiting  the 
taking  or  damaging  of  private  property  with- 
out compensation,  a  city  cannot  make  an  ini- 
tial grade  of  a  street  wbleh  damages  tbe  plam- 
tiffs'  adjoining  property  wlthont  compensating 
them  for  it.i 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  8  269 ;  Dec.  Dig.  «=»10ia).] 

Appeal  tt<m  District  Court,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Actkm  by  Daniel  B.  Richards  and  Hester 
T.  Cannon  Richards  against  Salt  Lake  City. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals. Affirmed. 

H.  J.  Dlnlnny,  City  Atty.,  and  Aaron  Myers 
and  W.  H.  Folland,  Asst  City  Atl^s..  all  ot 
Salt  Lake  City,  for  appellant  D.  B.  Blchards 
and  Geo.  F.  Goodwin,  both  of  Salt  Lake  Oty. 
for  respondents. 

STRAUP.  0:  J.  The  plalntiflB  brought 
this  action  to  recover  damages  alleged  to 


*  Kimball  T,  BaH  Lake  Ctty,  »  Utab,  M.  80  Pao. 
396.  10  U  B.  A.  (N.  S.)  «3.  125  Am.  St.  Rap.  S5V; 
Hempstead  v.*  Salt  Lftke  City,  n  Utab,  SO,  W  Pac. 
3S7 ;  Felt  T.  salt  Lake  Clt7.  »  tTtab.  ITS.  W  Pac. 
402.  Dlsttnaulsked  Coaltor  v.  Salt  I^e  City.  40 
Utah,  2987120  Pao.  861;  Gray  v.  Salt  Lake  City, 
M  Utab,  tOi  188  Pao,  UTT,  Ann.  Cm.  UIOD,  1U6. 


bare  been  caused  to  tbdr  propeaty  sltnate, 
In  Salt  Lake  City  on  the  east  side  of  Thliv 
teentb  East  street  betwe«i  Btovaith  and 
Twelfth  South  streets  by  the  defendant  grad- 
ing the  street  and  sidewalk  in  front  of  their 
premises,  dnnqilng  earth  and  mutefiai  upon 
and  taking  a  atrip  of  their  land,  destn^lnff 
tbeir  fence,  and  rendering  rights  ot  way  in- 
accessible^  The  case,  triad  to  a  Jury,  results 
ed  In  a  judgment  In  plaintiffs'  favw  Ua  $502, 
from  which  the  defendant  appeals. 

The  plalntlffa  acquired  the  property  in 
1903.  It  thea  was  wlthont  tbe  corporate  lim- 
its of  tbe  city.  Hie  street  or  hit^way  and  a 
dirt  sidewalk  had  been  maintained  by  the 
county  al<mg  mirteentb  Bast  street  In  fnmt 
of  pl^tiflb'  pranises,  and  had  been  tmveled 
and  used  by  the  public  for  many  years.  Tbe 
property  is  especially  valuable  for  residence 
purposes.  Upon  It  the  plaintlih  maintain  a 
dwtiUng,  where  they  live,  and  other  improve- 
ments. The  county  bad  not  established  any 
offldaL  grade  of  the  street  It  merely  Im- 
proved  it  and  kept  It  in  repair.  There  thus 
was  no  grade  other  than  the  natural  grade, 
and  such  as  existed  from  long  usage,  travel, 
and  maintenance  of  tiie  street  In  1907  the 
corporate  limits  of  tbe  city  were  eztoided  so 
as  to  take  the  plaintiffs'  property  wltliln  the 
city  limits.  Tbe  iddewalk  in  front  ot  plain- 
tiffs* property  for  a  distance  of  about  190 
feet  then  was  from  1  to  2  tbet  highertban  the 
traveled  portion  of  the  street,  and  for  a  dls* 
tance  of  about  227  feet  was  from  1  to  2^  feet, 
for  a  part  of  the  width  of  the  sidewalk,  low- 
er than  tbe  traveled  portion  of  the  street, 
and  for  about  10  feet  at  the  north  end  along 
a  gulch  was  about  20  f6et  lower.  Thereafter 
water  mains  were  laid  In  the  street  by  the 
<Aty  In  conformity  with  such  natural  grade. 
In  1918  the  dty  tar  the  first  time  established 
an  official  grade  of  the  sidewalk  and  street 
which  In  front  of  plalntlfTs'  property  for  a 
distance  of  about  150  feet  lowered  the  side- 
walk frMu  1  to  8H  feet,  and  for  227  feet 
raised  the  sidewalk  from  1  to  3  feet,  and 
along  the  gulch  raised  It  20  feet  Tbe  im- 
provement was  made  In  accordance  there- 
with, and  In  making  It  the  city  as  claimed  by 
the  plaintiffs,  for  a  distance  of  about  287 
feet  extended  the  sidewalk  and  encroached 
upon  their  property  to  a  width  of  zero  at 
one  end  and  9  feet  at  the  other,  thus  taking 
from  them  a  triangular  strip  9x287  feet  tore 
down  their  fence,  excavated  so  near  their 
house  as  to  require  a  retaining  wall,  dumped 
earth  and  material  on  their  premises,  and  so 
raised  and  lowered  the  sidewalk  as  to  Inter- 
fere with  their  rights  of  way  to  and  from 
their  property.  It  is  stipulated  that  evidence 
was  given  by  the  plaintifTs  "to  sustain  the 
allegations  of  the  complaint"  We  are  theiie- 
fore  no  longer  concerned  with  the  evidence. 
Furthermore,  the  whole  of  the  evidence  i^ 
not  before  us. 

[1,2]  The  chief  contention  of  the  dty  is 


A=»For  wibar  cases  Mfe  same  toplA'and  KBT-NtWBBR  la  all  Key-Numbered  Dlgesu  aad  ladezef 


Digitized  by 


Google 


BIOHABDS  T.  SALT  liASti  dITT 


681 


'fikte:  Since  no  ofBdal  grade  had  been  estab- 
Usb«d  along  the  street  by  either  the  county 
or  the  dty  until  the  grade  of  1913,  ,tbe 
.claimed  the  right  to  establish  a  first  or  an 
iniUal  grade,  and  to  moke  the  ImpEoremrat 
In  accordance  therewith,  as  was  done,  wlth- 
ont  being  responsible  tor  conseqaentlal  dam- 
ages, and  therefore  that  it  was  entitled  to  a 
directed  verdict  in  its  favor.  Manifestly  that 
cannot  be  so.  for,  on  the  plaintiffs'  stli>nlated 
evidence,  and  upon  a  finding  in  harmony 
with  it,  the  plalntiffB  were  entitled  to  recov- 
er for  the  strip  of  ground  taken  by  the  city, 
tearing  down  the  fence,  and  dumping  earth 
and  material  on  ttaelx  premises.  And  tben 
we  do  not  tbink  die  case  within  the  rule 
where  it  may  be  said,  as  matter  of  law,  that 
all  the  city  did  was  merely  to  correct  surfoce 
Irregularities  and  Inequalities  without  Injuri- 
ously afTectlng  plaintiffs*  property.  Wte  think 
such  matter  was  for  the  ]ury.  The  motion 
to  direct  a  verdict  was  therefore,  on  both 
theories,  properly  overruled. 

[3]  The  defendant  also  complains  of  the 
court's  refusal  to  give  a  number  of  Its  re- 
quests, nine  of  them.  Some  of  them  are 
Rrgumentative.  The  substance  of  others  was 
given.  Those  chiefly  complained  of  are  In 
line  with  the  city's  position  on  Its  motion  to 
direct  a  verdict:  That  It  had  the  right  to  fix 
an  initial  and  offldal  grade  and  to  make  the 
street  conform  thereto  without  being  liable 
for  any  resulting  damage,  unless  the  work 
was  done  negligently  or  unnecessarily,  and 
that  it  would  be  liable  for  resulting  damages 
to  abutting  property  only  when  making  Im- 
provements under  a  changed  or  re-establish- 
ed grade,  and  that  it  had  the  right  to  make 
"normal  and  ordinary  improvements  for 
street  purposes  without  paying  damages  to 
plaintiffs  consequent  upon  making  such  im- 
provements." We  do  not  think  such  a  irasi- 
tlou  so  broadly  taken,  Is  supported  by  our 
prior  decisions.  In  Kimball  v.  Salt  Lake 
City,  32  Utah.  253,  90  Pac.  395,  10  h.  R.  A 
(N.  S.)  483,  m  Am.  St.  Bep.  859,  Hempstead 
V.  Salt  Lake  City,  82  Utah.  261,  90  Pac.  397, 
Felt  V.  Salt  Lake  City,  32  Utah,  275,  90  Pac. 
402,  and  Webber  v.  Salt  Lake  City,  40  Utah, 
221.  130  Paa  008,  87  L.  R.  A.  (N.  S.)  1116, 
we  held  that  the  dty  was  liable  for  damages 
to  abutting  pnv>erty  resulting  from  changing 
an  ^tabllshed  grade  and  making  Improve- 
ments In  accordance  with  the  re-estabUshed 
grade  after  the  abutting  pr<qperty  owner  had 
Improved  bis  property  In  conformity  with 
the  flrst-establlshed  grade.  In  Coalter  v. 
Salt  Lake  City,  40  Utah,  293,  120  Pac  861, 
and  in  Gray  v.  Salt  Lake  City,  44  Utah.  204, 
188  Pac.  1177,  Ann.  Cas.  1916D,  1185,  we,  Ih 
dfect,  held  that,  when  a  grade  of  a  street 
was  officially  and  legally  estaUished  by  a 
munldpallty,  the  abutting  property  owner 
was  charged  with  notice  thereof,  and  in  mak- 
tog  future  In^rovemCTts  was  required  to 
make  them  In  conformity  with  such  estab- 
lished grade;  and,  U.i]ixkg  to  do  so,  )ie  cpvld 


not  recover  for  depneliition  In  value  and  en- 
joyment of  his  Improvements  placed  upon  the 
property  after  the  grade  was  (totally  and 
legally  established  and  before  the  work  in 
the  street  In  accordance  therewith  had  been 
done,  unless  the  estabUabed  grade  was  either 
expressly  or  by  Implication  absndoned,  or 
was  no  longer  recognised  by  the  mnnidpallty, 
or  existed  for  such  a  lengOi  ot  time  without 
making  any  Improvement  In  conformity 
therewith  as  to  indicate  an  abandtmment. 
The  case  in  hand  tells  within  neither  of  these 
and  rests  on  different  facts.  Here  the  Im- 
provements on  the  abutting  property  were 
made  and  the  property  enjoyed  before  It 
even  was  taken  within  the  corporate  limits 
of  the  dty,  and  no  improvements  made  there- 
on after  the  grade  was  established  In  191S. 
Tima  the  question  la:  It  by  establishing  a 
grade  and  by  excavating  or  raising  a  street 
and  ddewalk  In  conformity  therewith,  abut- 
ting prc^rty  is  injuriously  affected  and 
damaged,  may  the  owner  thereof  be  compen- 
sated for  sudi  damage?  We  think  this  is 
answered  by  what  la  said  in  Kimball  v.  Salt 
Lake  City,  sttpra.  It  Is  there  said: 

"It  is  likewiBe  true  that  in  some  states  the 
law  is  still  to  the  effect  that  coDsequential  dam- 
ages are  recoverable  only  where  one  established 
grade  is  changed  to  another,  and  that,  until  the 
grade  is  actually  established  and  acted  upon, 
the  municipality  is  not  liable  for  c<HLsequential 
damages.  In  other  words,  the  city  is  gives  the 
right  to  depart  from  the  natural  or  surface 
grade  and  establish  a  diSereut  one  without  lia- 
bility, if  not  otharwlBe  Ualde  for  negligence  or 
want  of  care  in  constructing  the  ImproTement. 
This,  however,  is  not  the  law  under  constitu- 
tional provisions  like  ours,  which  is  thoiougbly 
demonstrated  by  the  following,  among  other 
cases  upon  the  subject:  [Citing  onraerous 
cases.]" 

This  holding  was  made  In  virtue  of  the 
Constitution,  that  "private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
Just  compensation."  Thns,  In  making  street 
improvements,  though  in  accordance  with  a 
first  or  an  initial  grade,  yet  if  abutting  prop- 
erty is  injuriously  affected  and  damaged,  the 
owner,  under  the  Constitution,  is  entitled  to 
compensation  for  the  same  reason  that  he  la 
entitled  to  compensation  when  the  Injury 
and  damage  Is  occasioned  on  a  changed  or 
re-established  grade.  Both  rest  on  the  same 
constitutional  provision  requiring  compensa- 
tion for  damage  to  private  proi>erty  for  pub- 
lic nse.  The  basis  for  compensation  Is  not, 
Was  the  property  damaged  by  making  street 
improvements  in  accordance  with  an  initial 
and  official  grade  established  by  the  muidd- 
pallty,  or  in  accordance  with  a  changed  or 
re-established  grade?  but,  Was  private  prop- 
erty taken  or  damaged  for  public  use?  if 
It  mis  so  damaged,  then  the  owner  is  enti- 
tled to  compensation,  unless  be  in  some  way 
estopped  or  barred  himself,  or  otherwise  for- 
fdted  his  right  thereto.  So  In  making  stretf 
bnprovementa,  though  In  accordance  with 
a  first  or  an  Initial  grade,  yet,  if  the  street 
or  sidewalk,  or  both.  Is  so  far  raised  or  low- 
ered as  tp  iQjnrlovsly  affec^  abutthv-  pn>p- 
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erty  and  materially  to  Interfere  with  Its  or- 
dinary use  and  ^oyment,  or  otherwise  Is 
damaged,  there  Is  no  good  reason  why,  under 
the  Constltntlon,  the  owner  Is  not  entitled  to 
compensation  the  same  as  though  the  In- 
jury and  damage  were  occasioned  on  a 
changed  or  re-established  grade.  The  re- 
quests run  counter  to  this,  and  therefore 
were  properly  refused.  Had  the  requests 
been  that  the  city,  without  bdng  liable  for 
resulting  damage  to  abutting  property  own- 
ers, had  the  right  to  make  street  improve- 
ments which  merely  corrected  surface  in- 
equalities and  irregularities  and  rendered 
the  street  more  safe  and  convenient  for  trav- 
el, and  which  were  no  material  Injury  or 
damage  to  abutting  property,  they  very  prop- 
erly could  have  been  given.  But  they  went 
far  beyond  this,  and  to  the  extent  that  the 
abutting  property  owner  was  n<^  entitled  to 
compensation,  no  matter  how  injuriously  his 
property  was  affected  and  damaged.  If  the 
improrements  made  by  the  city  were  not 
negligenUy  or  uimeoBsaaiily  done,  and  were 
made  to  render  the  street  better  and  more 
safe  and  convoilait  tor  the  travdlng  public, 
nils,  .1^  reason  of  the  constitatlonal  provl- 
aSoa,  is  not  in  accordance  with  views  here- 
tofore amunmced  by  us. 

Hence  we  think  the  Judgment  should  be 
afflnoed,  with  costs. 

Sudi  is  the  order. 

II*RICK  and  HcOABTT,  33.,  concur. 


DOMINION  HOTEL,  Ina,  v.  STATB. 
(Or.  No.  407.) 

(Supreme  Court  of  Arizona.    Dec  10,  1916.) 

1.  BlASTBB  AND    SERVANT  «a>18— STATnTOBT 
WORKZNO  PEBI0I>— PBOSBCUTIon— Instbuc- 

noN. 

Where  in  a  prosecution  for  vitiating  Pen. 
Code  1913,  par.  717,  by  unlawfully  permitting 
a  female  person  to  be  employed  in  a  hotel  din- 
ing room,  and  perform  8  hours  of  work  in  a 
day.  not  within  a  period  of  12  hours,  it  appear 
ed  uiBt  the  employe  actoally  worked  at  the  times 
and  at  all  times  specified  for  working  in  the 
posted  notice,  the  court  properly  refused  to  in- 
struct the  jury  to  render  a  verdict  of  not  guilty 
if  tbey  found  that  a  printed  notice  of  hours  of 
labor  not  exceeding  8  hours  was  posted  in  a 
conspicuous  place  in  the  room  where  she  was 
employed,  ana  further  found  that  she  was  not 
permitted  to  work  at  times  not  designated  in 
the  notice  as  part  of  the  working  period;  such 
instruction  in  effect  telline  the  Jury  that  the 
poriod  of  time  In  which  lanale  employes  are 
penoitted  to  deliver  8  hours'  work,  in  restau- 
rants and  like  occupations,  i«  fixed  by  posted 
notices  rather  than  by  etatnte. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  «a»l&] 

2.  Mastbb  Attn  Sebvamt  «s>1S— Svatdtobt 
WoBKiNG  Perioi>8— Notice. 

The  notice  required  by  Pen.  Code  191S.  par. 
719,  requiring  the  employer  of  female  help  to 
post  a  printed  notice  in  a  conspicuous  place  in 
every  room  where  such  females  are  employed, 
must  require  that  the  8-hour  period  fall  within 


a  period  of  12  hours,  otherwise  it  Is  invalid  as 

a  binding  notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1 14;  Dec.  Dig.  «s>l$.1 

Appeal  fKHn  Superior  Court,  Gila  County ; 
G.  W.  Shute,  Judge. 

The  Dominion  Hotel,  Incorporated,  was 
convicted  of  violating  Pen.  Code  191S,  par. 
717,  and  appeals.  Affirmed. 

The  appellant  was  Informed  against,  tried, 
and  convicted  for  the  violation  of  paragraph 
717,  Penal  Code  of  Arizona  1913,  viz.:  Hav- 
ing willfully,  intentionally,  and  unlawfully 
permitted  one  Agnes  Sllka,  a  female  person, 
to  be  employed  In  Its  hotel  dining  room,  and 
work  8  hours,  and  to  so  work  8  hours;  said 
8  hours  of  work  not  being  performed  with- 
in a  period  of  12  hours.  From  the  Jndgmwt 
of  conviction,  the  defendant  appeals. 

Alderman  &  EUlott,  of  Los  Angles,  Cal., 
and  James  B.  Malott,  of  Globe,  fOr  appellant 
Wiley  B.  Jones,  At^.  Gen.,  G.  W.  Harben 
and  R.  Wm.  Kramer,  Asst  Attys.  Gen.,  and 
Norman  J.  Jolinson,  Oo.  At^.,  of  Qlobe,  for 
r^pondent 

CUNNINGHAM,  J.  The  questions  of  law 
raised  In  this  case  are  Identical  with  the 
questloDs  raised  and  decided  in  the  case  c£ 
State  T.  Dominion  Hotel,  Inc.,  17  Axis.  267, 
ICl  PacL  958.  In  that  case  the  female  person 
employed  was  Ads.  Tessner;  and  the  date  of 
the  oCtense  was  BdUirdi  2,  1914,  while  In  this 
case  the  name  of  the  female  employ^  is 
Agnes  Sllka,  and  the  date  of  the  offense  Is 
February  28,  1914.  In  all  other  teapectB 
the  infozmatlons  are  identical  in  language 
eniployed. 

[1]  The  questions  of  law  presented  in  this 
case  will  not  be  again  discussed  at  length. 
However,  on  this  appeal  the  further  ques- 
tion is  argued  and  may  with  profit  be  dis- 
cussed, because  such  question  was  not  re- 
ferred to  in  the  previous  case:  I  have  ref- 
erence to  the  question  raised  In  several 
different  manners,  but  will  notice  the  ques- 
tiim  only  as  presented  1^  the  seventh  as- 
sigmnent  of  error,  viz.: 

"The  court  erred  In  refusing  to  give  the  in* 
struction  requested  by  the  defendant,  which  Is 
as  follows:  ^If  you  find  from  the  evidence  that 
^;nes  Sllka  was  emplojed  upon  the  !%th  day 
oi^  February,  1914,  in  the  restaurant  or  dining 
room  of  the  Dominion  Hotel  by  the  deftnidant 
Dominion  Hotel,  Inc..  and  that  a  printed  notice 
stating  the  hours  of  labor  of  the  said  Agnes 
Silka  was  posted  in  a  conspicuous  place  in  the 
room  where  the  said  Agnes  Silka  was  onployed, 
and  that  said  hours  of  labor  therein  set  forth 
did  not  exceed  8  hours,  and  If  you  further  find 
that  the  said  Agnes  Siua  was  not  permitted  on 
said  date  to  work  for  the  defendant  at  times  not 
designated  as  a  part  of  the  working  period  in 
said  posted  notice,  you  are  inatructra  to  render 
a  verdict  of  not  guilty.' " 

Referring  to  the  notice  in  evidence,  it  ap- 
peaxB  that  the  notice  required,  on  Its  face, 
the  female  employes  to  conuuence  work  at 
6  o'clock  a.  m.,  and  to  stop  work  at  8:30 
o'clock  p.  m.,  thereby  requiring  such  female 
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eni[d07<>  to  be  employed  about  tbe  opera- 
tion of  appellant's  bnalneas  at  a  time  not 
within  tbe  permitted  hours  of  their  employ- 
ment; tbat  Ib,  defendant  permitted  said  fe- 
male employ^  t9  work  a  part  of  8  boars  In 
performing  a  day's  work,  after  a  period  of 
12  hours  elapsed  from  the  time  <A.  the  com- 
mencement of  such  day's  work. 

The  evidence  of  the  witnesses  tended  to 
show,  without  conflict,  tbat  this  employ^ 
actually  worked  at  the  times,  and  at  all 
times,  q;>eclfled  for  working  In  the  notice; 
tbat  she  commenced  and  stopped  work  at 
the  times  named  In  the  notice.  The  Inatmc- 
tlon  In  question  In  effect  told  tbe  jury  that 
If  they  bellered  this  evld^ce,  then  the  law 
Is  that  the  terms  of  the  notice  posted  con- 
trol the  matter  of  permitted  hours  of  sach 
employe's  employment,  and  the  statute  lim- 
iting the  period  of  employment  to  12  hours 
Is  Ineffecttve.  In  other  words,  the  period 
of  time  In  which  female  employes  are  per- 
mitted to  deliver  8  hours'  woA,  in  restau- 
rants and  Uke  occupations,  la  fixed  by  the 
notice  posted,  and  not  by  the  statute. 

In  the  former  case,  in  17  Aria.  a07»  270, 161 
Pac.  068,  969,  we  said  tbat: 

"The  offense  diarged  and  defined  by  the  stat- 
ute is  that  the  defendant  permitted  *  *  *  a 
female  employ^  to  be  employed  about  tiie  opera- 
tion of  its  bnainesB  at  a  time  not  within  the 
permitted  hours  of  her  onploymait;  tbat  is, 
aafendant  permitted  said  leinale  employ^  to 
work  a  part  of  8  hours  In  performing  a  day's 
work  after  a  period  of  12  hoars  elapsed  from  the 
time  of  the  commencement  of  such  day's  work." 

The  erldence  In  this  record  applicable  to 
the  instruction  requested  Including  the  no- 
tice posted,  and  the  testimony  of  the  wit- 
nesses, tends  to  establish  that  Agnes  Sllka 
was  required  by  the  statements  contained  on 
the  face  of  the  posted  notice,  and  did  In  fact 
work  a  part  of  8  hours  In  performing  a  day's 
work  after  a  period  of  12  hours  elapsed  from 
the  time  of  the  commencement  of  such  day's 
work,  thereby,  without  conflict,  supporting 
ev^ry  essential  requirement  to  establish  the 
offense  charged  and  defined  by  the  statute 
as  determined  In  17  Arizona,  supra.  The  re- 
quested instruction  falls  to  recognize  the 
nature  of  the  offense  charged  and  the  ap- 
plication of  the  evidence  establishing  such 
offense.  For  that  reason  the  court  properly 
refused  the  Instruction  as  requested. 

Appellant,  in  support  of  Its  contention^ 
quoted,  with  confidence,  the  following  pas* 
sages  from  the  opinion  In  the  former  case, 
viz.:  "The  offense  created  by  the  statute  is 
permitting  the  female  employ^  to  work  at 
times  not  designated  as  a  part  of  the  work- 
ing period;"  and  "the  tact  essential  to  a  con- 
viction must  be  established  that  the  female 
employ^  was  permitted  to  work  at  a  time 
other  than  the  working  times  specified  in 
the  notice."  These  passages  quoted  were 
used  in  the  former  opinion  with  reference  to 
all  of  the  offenses  defined  by  paragraph  717, 
supra,  including  all  classes  of  employment, 
In  arguing  the  proiKWitlon  whether  the  em- 
ployer-defendant was  deprived  of  the  einal 


protecticm  of  tbe  law  with  raUroed  restau- 
rant keepers  and  restaurants  located  upon 
railroad  rights  of  way  and  operated  under 
contract  with  railroad  companies.  It  was 
there  c<mtended  that  operatora  of  restau- 
rants, hotels,  and  eating  houses,  not  falling 
witbin  the  class  of  railroad  restaurants, 
were  deprived  of  equal  protection  of  the  law, 
for  the  reason  ownera  of  the  class  to  which 
respondent  belonged  were  not  permitted  by 
the  statute  to  catise  their  female  employes, 
waitresses,  to  work  as  a  portion  of  an  8-hour 
day,  after  the  12-hour  period  had  elapsed, 
while  owners  of  railroad  restaurants,  etc., 
by  reason  of  tbe  exception  in  the  statute 
could  cause  tbeir  female  waitresses  to  work 
an  aggregate  of  8  hours  at  any  times  during 
the  whole  24  hours  of  the  day.  In  tliat  case 
the  respondent  there,  tbe  appellant  here,  as- 
sumed that  if  the  statute  was  valid,  the  no- 
tice posted  directing  tbe  hours  for  woilc 
by  its  female  waitresses  must  limit  tbe  period 
for  work  to  8  hours,  and  such  8  .houro' 
work  must  be  performed  within  a  period  of 
12  hours.  Respondent's  contention.  In  that 
case,  was  based  upon  such  assumption,  and 
this  court  likewise  indulged  the  same  in  Its 
references  to  tbe  notice  posted.  The  court 
In  its  oplQltm  says.  Immediately  following 
the  last  word  quoted: 

"Tbe  fact  that  resitondent  and  employers  of 
Uke  occupations  are  not  permitted  to  appor- 
tion more  than  12  hours  of  the  day  to  tbe  p^ 
formance  by  f^ale  employee  of  8  hours'  work 
deprives  them  of  no  right  of  contract  protected 
by  the  Fourteenth  Amendment  to  the  Coustitu- 
tfon  of  tlie  United  States  and  section  4  ol  ar- 
ticle 2  of  the  state  Constitution." 

We  held  in  the  former  case,  and  tUa  liold- 
Ing  is  wltbln  the  dear,  plain,  unmistakably 
terma  of  the  statute,  tbat  the  offenae  charged 
in  the  information,  and  defined  by  tbe  stat- 
ute, "Is  that  tbe  defendant  permitted  •  •  • 
a  female  employe  to  be  employed  about  the 
operation  of  Its  business  at  a  time  not  with- 
in the  permitted  hours  of  her  employment; 
that  Is,  defendant  permitted  said  female  em- 
ploye to  work  a  part  of  8  hours  in  perform- 
ing a  day's  work  after  a  period  of  12  houn 
elapsed  from  tbe  time  of  the  commencement 
of  such  day's  work,"  We  said  (17  Ariz. 
270,  151  Pac.  969):  "These  facts  admitted 
tbe  commission  of  the  <^ense  defined  in  the 
statute;"  tbat  Is,  tbe  demurrer  admitted  the 
fticts  referred  to. 

[2]  The  fiicts  appearing  that  the  female 
employe  performed  labor  only  at  tbe  times 
specified  In  tbe  posted  notice  for  actual  work 
is  not  sufficient  as  a  defense,  unless  the  fur- 
ther fact  appears  that  the  notice  required 
the  day's  work  to  be  performed  within  a  peri- 
od of  12  houra  from  the  time  of  commencing 
to  the  time  of  stopping,  and  that  the  prose- 
cution relied  upon  paragraph  718,  Penal 
Code,  for  a  conviction  under  evidence  that 
tbe  female  employe  was  permitted  to  work  at 
times  other  than  those  of  the  posted  notice. 
Such  was  not  the  theory  relied  upon  In  this 
case  for  a  cwvlctlon.  Had  such  themry  for 
conviction  been  relied  upon  the  Instruction 
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requested  would  have  stni  failed  to  present 
a  correct  proposition  of  law,  because  It  falls 
to  take  into  consideration  that  the  posted 
notice  must  reqnlre  the  8  hours'  work  period 
to  tall  within  a  period  or  12  hours,  other- 
wise. It  Is  Inralld  as  a  binding  notice  when 
Intended  to  affect  the  employments  here  un- 
der consideration. 

The  record  contains  no  error,  and  tbe  judg- 
ment Is  therefore  affirmed. 

BOSS,  a  3.t  and  FRANKLIN,  7.,  nmcor. 


HABXFOBD  FIRB  INS.  CO.  t.  STBPHBNS. 
(No.  1520.) 

(Suprmui  Court  of  Ariccma.    Dee.  18,  1918.) 

1.  Inbur&noi  4b»230— Polict— PBEBBqnxsiiK 

TO  CAN0ELI.A.TION. 
Under  a  provision  ot  an  insurance  polic; 
providing  for  cancellation  and  "that  when  the 
policjr  is  canceled  by  the  company  by  giving  no- 
tice,  it  shall  retain  only  the  pro  rata  premium," 
wliich  policy  was  not  governed  by  Civ.  Code 
1813,  par.  3441,  defining  cancellation  clauses, 
a  return  or  tender  of  the  unearned  premium 
was  a  prerequisite  to  the  cancellatloa  of  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  509-512 ;  Dec  Dig.  «=»230.1 

2.  Inbubanob  ®=>146(3)  —  Camcbllatioh 

Ol COWSTBUCTION . 

Any  ambiguity  in  the  cancellation  clause  of 
an  insurance  policy  will  be  resolved  in  favor  of 
the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  295 ;  Dec.  Dig.  «=»146(3).] 

AK>eal  from  Sni>erlor  Court,  GUa  County; 
G.  W.  Shate,  Judge. 

Action  by  Carlos  D.  Stephens  against  the 
Hartford  Fire  Insurance  Company,  a  cor^w- 
ratlon.  From  Judgment  tor  plaintiff,  defend- 
ant iun>^lB.  Affirmed. 

Neil  M.  AUred,  of  Globe,  for  appellant  A. 
C.  McKlllop,  of  Globe,  for  appellee. 

BOSS,  C.  J.  [1]  I^e  appeUee  Insured  his 
property  with  the  appellant  on  the  25th  day 
of  November,  1912,  for  the  period  of  one  year, 
at  which  time  he  paid  the  full  premium.  On 
the  28th  day  of  June,  1913,  the  Insured  balld- 
Ing  was  damaged  by  Qre  to  the  extent  of 
$500.  Before  the  flre,  to  wit,  on  the  18th  day 
of  June,  191S,  the  appellant,  trom  Its  office 
In  San  Francisco,  notlfled  the  appellee  by  let- 
ter, which  was  received  by  appellee  on  the 
21st  day  of  June,  that  In  accordance  with  a 
clause  In  the  Insmanoe  policy  "we  hereby 
give  yon  Ave  days'  notloe  of  cancelation  of 
this  policy.'*  The  clause  of  tUe  policy  rafer- 
red  to  in  tbe  notloe  of  cancellation  reads  as 
follows: 

"TfalB  policy  Fhall  be  canceled  at  any  time 
at  tbe  request  of  the  insured ;  or  by  the  com- 
pany by  giving  five  days*  notice  of  such  can- 
cellation. If  the  policy  shall  be  canceled  as 
hereinabove  provided,  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  un- 
earned portion  shall  be  returned  on  surrender 
of  the  policy  or  last  renewal,  this  company  re- 
taining the  eostoaiary  short  rate,  ex<%pt  that 

te>For  other  mSm 


when  the  poller  Is  osncded  by  die  c<HBpany  by 
giving  node^  tt  shall  retain  only  the  pro  rota 
preimnm.'* 

There  Is  no  dispute  or  contioveiay  as  to 
the  facts,  tbe  only  queetton  bj^ng  one  of  Jkvr, 
The  leaned  trial  Judge  determined  the  ques- 
tion of  law  in  favor  of  tlie  appellee  and  gave 
Judgment  fxa  the  full  sum  of  the  damages 
admitted  and  sned  for.  The  dispute  or  oon- 
troTo-sy  is  as  to  tbe  meaning  tiut  should  be 
dren  to  the  above-quoted  clause  of  the  pol< 
i<7>  it  being  ttie  contention  of  liie  appellant 
that  after  flre  days  fr«n  the  date  vpellee 
received  the  notice  the  policy  was  canceled, 
and  that  it  waa  not  necessary  for  it  to  do 
any  other  thing  or  act  than  to  give  the  notice 
in  order  to  effect  a  cancellation  of  the  policy. 
Whereas,  the  appeUee  contends  that  the  in- 
surer, being  ttie  moving  party,  should  ^ 
only  have  given  tbe  five  days*  notice  of  the 
cancellation,  but  should,  on  or  before  the  tx- 
plratlon  of  the  Ave  days,  have  returned  to 
the  insured  the  pro  rata  of  the  premium  then 
unearned.  If  the  af^tilanfs  view  of  tiie 
meaning  of  the  quoted  clause  Is  eorrect,  then 
It  did  all- that  the  law  required  It  to  do,  and 
should  have  had  Judgment,  but  if  ttte  aniel- 
lee's  construction  of  the  clause  is  correct,  the 
appellant,  failing  to  tender  or  pay  the  un- 
earned part  of  the  premium  on  or  before  the 
ezptratioa  of  five  days,  did  not  do  the  things 
required  in  order  to  effect  a  cancellation,  and 
the  contract  of  instance  was  in  full  fbrce 
between  it  and  the  appellee  on  the  28th  day 
<jt  June,  wha  the  damage  by  flre  occurred. 

The  policy  Is  what  is  known  as  "The  New 
York  Standard  Policy,"  and  this  particular 
clause  of  the  poQcy  under  tbe  same  fticta 
that  we  have  here,  has  many  times  been  be- 
fore the  courts  and  by  them  construed,  ^e 
courts  have  not  agreed  as  to  the  meaning  of 
the  cancellation  clause  In  the  standard  form, 
and  it  Is  very  difficult  to  determine  upon 
whidi  Bide  tbe  weight  of  authority  is  to  be 
found,  although  we  think  more  courts  of 
equal  eminence  and'  Inming  have  adopted 
the  construction  contoided  for  by  appellee. 

Our  statute  <paraEraiAi  3441  of  tbe  Civil 
Code),  which  took  effect  October  1,  1913.  and 
subsequent  to  the  wrong  herein  complained 
of,  now  defines  the  cancellation  clause  In  flre 
Insurance  poUdes.  Hut  being  true,  the  rea- 
sons assigned  by  the  different  courts  for  the 
one  construction  or  the  other  would  not  be 
profitable  to  the  professlcai,  or  any  <me  else, 
and  tlierefore  we  lOiall  not  undertake  to  set 
forth  and  analyse  In  eztenso  the  decisions 
upon  either  side.  Suffice  It  to  say  that  this 
form  of  policy  is  prescribed  by  statute  in 
New  Tork,  and  the  courts  of  that  state  are 
the  first  courts  that  passed  upon  and  con- 
strued the  cancellati(Mi  clause  thereof,  which 
Is  identical  with  the  cancellation  clause  that 
we  have,  and  it  was  therein  held  that  the  re- 
turn of  the  unearned  premium  or  a  trader 
thereof  was  a  prerequisite  to  the  cancellation 
of  the  policy.  Nltsch  v.  American  Cent  Ins. 
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Co.,  102  N.  T.  46  S:  E.  1149  (afflrmlng 
wltbout  opinion  83  Bun,  614.  31  N.  t.  Snpp. 
1131).  . 

lliere  has  been  consideiable  critldsm  of 
tbls  decisiott,  because  It  la  said  that  the  ap- 
pellate courts  asslsoed  no  reason  for  their 
judsment,  but  the  op1q1(»i  which  was  render- 
ed b7  Judge  Bartlett  at  the  trial  does  assign 
reasons,  which  we  here  give: 

"The  equivalent  of  a  requirement  to  refand 
or  tenler  the  unearned  premium,  as  a  condition 
of  an  effective  cancellabon  by  the  insurer,  may 
readily  be  di^ovcred  in  the  stanaard  policy. 
The  whole  paragraph  on  the  subject  mast  be 
read  together  ;  ana  the  last  dause  must  not 
be  overlooked.  -  That  clause  provides  that, 
'When  thia  policy  is  canceled  by  this  company, 
by  giving  noticCLit  shall  retain  only  the  pro 
rata  premium.'  TbiM  language  plainly  imports 
that  ue  company  cannot  make  the  notice  effec- 
tive and  at  the  same  time  retnm  the  whole 
preroinm.  The  word  'shaH.*  In  the  last  dans* 
ol  the  paragraph,  in  r^ferenoe  to  the  cancel- 
latioD  of  the  policy,  ia  jast  us  muiuliitury  an 
the  word  'shall'  in  the  first  clause.  The  policy 
shall  be  canceled  by  the  company  by  giving  five 
days'  notice,  but,  when  66  canceled  (that  is,  at 
the  time  the  notioe  takes  effect),  the  company 
shall  retain  only  the  pro  rata  premium;  the 
latter  requirement  is  aS  imperative  as  the  for- 
mer, and  can  only  be  comphed  with  by  actually 
returning  the  unearned  premiom  or  offering  to 
return  it  to  the  insured. .  Reading  the  entire 

Krovisimi  as  a  whole,  I  am  clearly  of  the  opin- 
>D  that  h  makes  the  actual  payment  cr  tender 
of  the  unearned  precnium  'essential  to  a  can- 
cellation of  the  policy  by  the  company.  This 
construction  invofvee  no  luirdabip  to  the  intorer, 
while  that  wldch  the  eanirt  is  asked  by  the  de- 
fendant to  adopt  would  bmlTo  dsoided  hard- 
ship to  the  iusnred." 

See  Editor*  s  Note  to  Davidson  v.  Qerman 
Insurance  GcHnpany  of  Freepcot,  IS  L.  B.  A. 
(N.  8.)  884-^66. 

The  constructtoi  g^ren  the  cancellation 
clause  In  the  Nltsch  Case  has  since  been  fol- 
lowed by  the  conrts  of  that  state.  Tlsdell  v. 
New  Hampshire  Plre  Ins.  Co.,  IM  N.  X.  167, 
49  N.  E.  664,  40  U  a  A.  766;  BwUey  v.  In- 
atuanoe  Co.,  188  N.  Y.  899,  ai  N.  E.  16&,  13 
L.  B.  A.  (N.  S.)  889.  In  the  latter  case  the 
court  Bald: 

"Jf  the  insurance  company  desurea  to  caned 
it  must,  as  we  have  held  lu  the  cases  cited, 
not  only  give  the  notice  required,  but  accompany 
it  by  the  payment  or  tender  of  the  pro  rata 
amount  of  the  unearned  preaaiam;  It  cannot 
legally  demand  of  the  insured  the  surnnder  of 
the  policy  and  Its  cancellation  until  this  is 
done.^' 

In  Taj'lor  t.  Insurance  Company,  25  Okl. 
92,  105  Pac.  S64.  138  Am.  St  Bep.  906,  the 
same,  contract  as  we  here  have  was  before 
the  court  for  construction.  In  that  case  the 
court  said: 

"If  the  construction  contended  for  by  the  de- 
fendant in  error  is  correct,  the  clause  was  in- 
tended to  read  as  follows:  *If  this  policy  shall  be 
canceled  as  herein befor*  provided,  «r  beowne 
void  or  cease,  the  premiom  having  been  actually 
paid,  the  unearned  portion  shall  be  returned  on 
surrender  of  this  policy  or  Isat  renewal,  this 
company  retaining  the  customary  short  rate, 
except  that,  when  this  p(^cy  is  canceled  by  this 
company  by  giving  notice  (on  surrender  of  this 
policy),  it  Shan  retatn  only  the  pro  rata  pre- 
mium.' Withevt  the  interpolation  of  the  words 
'on  surrender  of  thia  poUcy'  in  the  last  clause, 
then  Is  OB  SBidriguity,  and  there  is  «taal  n*- 


son  for  the  foUowing  Jnterptetafidnr:  It  thSs 
policy  ^hall  be  canceled  (at  any  time  at  the  re- 
quest of  the  insured),  or  become  void  or  cease, 
the  premium  having  been  actually  paid,  the  un- 
earned portion  shall  be  retnmed  on  surrender  of 
this  poucy  or  last  renewal,  this  company  re- 
taining the  castomary  short  rate,  except  that, 
when  this  pcdlcy  is  canceled  by  this  company 
by  giving  notice,  it  shall  retain  only  the  pro 
rata  premium.*  When  the  policy  is  caoceled 
by  giving  'five  days'  notice  of  such  cancella- 
tion, the  company  retaining  'only  the  pro  rata 
premium,'  fhie  cannot  be  accomplished  without 
a  tender,  unless  the  words  'on  surrender  of  the 
policy'  are  read  into  said  clause;  and  if  that 
■wnn  the  intention,  why  repeat  the  words  Hiy 
gi\ing  notice?*  If  that  contention  is  correct, 
it  should  have  been  stated  aa  follows:  'This  pol- 
icy shall  be  canceled  at  any  time  at  the  re- 
■quest  of  the  insured,  or  by  the  company  by 
giving  five  days'  notice  of  such  cancellation.  If 
this  policy  shall  be  canceled  as  hereinbefore  pro- 
viiii  d,  (ir  hei-omti  void  or  cease,  the  premium  hav- 
iiiv:  liO'ii  iictniLlly  paid,  the  unearned  portion 
8L;iil  Lq  rciuiuej  on  surrender  of  this  policy  or 
last  renewal,  this  company  retaining  the  custom- 
ary short  rate,  except  uiat,  when  this  policy 
is  canceled  by  this  company,  *  *  *  it  shau 
retain  only  tb»  pro  rata  premium.'  To  say  the 
least,  the  cancelation  clause  is  amMgoous,  and 
when  we  consider  that  the  insurer  was  skilled, 
not  Only  in  the  framing,  but  also  the  interpreta- 
tion, 01  such  contracts,  and  that  the  insured 
bad  no  part  in  the  framing  thereof,  as  well  as 
being  unskilled  in  such  interpretation,  such  con- 
struction should  be  adopted  as  is  more  favor- 
able' to  the  insured:  and  especially  Is  this  true 
when  the  construction  contended  tor  by  the  In- 
surer is  not  only  inequitable,  but  also  unjust." 

[2]  Considering  that  thcee  contracts  of  In- 
Burance  are  prepared  by  the  companies  and 
that  the  Insured  has  little  or  nothing  to 
say  or  do  In  the  formulation  of  them,  being 
forced  to  accept  what  is  offered  or  take  noth- 
ing, we  heartily  Indorse  the  rule  universally 
adopted  by  the  courts  of  resolving  any  doubt 
or  ambiguity  In  favor  of  the  Insured.  That 
the  contract  is  ambiguous  and  of  doubtful 
meaning  has  been  decided  by  the  following 
cases:  Peoria  M.  &  F.  Ins.  Co.  v.  Botto,  47 
111.  516-519  i  Hartford  Fire  Ins,  Co.  v.  Mc- 
Kenzle,  70  111.  App.  615-618;  Peterson  v. 
Hartford  F.  I.  Co.,  87  111.  App.  567-572 ;  Kin- 
ney V.  Eochester  German  Ins.  Co.,  141  111. 
App.  548-549;  Kinney  r.  Buffalo  German 
Ins.  Co.,  148  111.  App.  260;  Kinney  v.  Cale- 
donian Ins.  Co.,  148  IlL  App.  256 ;  Continen- 
tal Ins.  Co.  V.  Daniel  (Ky.)  78  S.  W.  866; 
Chrlsman  v.  Hartford  Fire  Ins.  Co.,  75  Ma 
App.  810-815;  Taylor  v.  Insurance  Co.  of 
North  America,  25  Okl.  92-94,  105  Pac.  354, 
138  Am.  St  Rep.  906 ;  Hartford  F.  I.  Co.  v. 
Camenm,  18  Tex.  Civ.  Am>.  237,  45  S.  W.  158 ; 
Polemanakos  v.  Austin  Fire  Ins.  Co.  (Tes. 
Civ.  App.)  160  S.  W.  1134;  Niagara  Fire  Ins. 
Co.  V.  MltcheU  (Tex.  Civ.  App.)  164  S.  W. 
919.  The  cases  holding  to  the  contrary  are 
almost  as  numerons:  Mangrum  &  Otter  v. 
Law  Union  &  Bock  Ins.  Oa  (Cal.)  167  Pac. 
289;  Straker  v.  Phomlx  Ins.  Co;,  101  Wis. 
413,  77  N.  W.  TEffl-TBd ;  Webb  V.  Granite  State 
Fire Vu>Oo.,  164  Mich.  139-142, 129  N.W.19; 
Davidson  v.  German  Ina  Co.,  74  N.  J.  Law, 
487,  66  Atl.  906, 13  L.  B.  A.  (N.  S.)  884. 12  Ann. 
Cas.  1065 ;  El  Paso  Beductlon  Co.  v.  Hartford 
Fin  Ina.  Oa  (a  a)  121  ITed.  937;  Bafywari- 
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AOd  9t  SulEberger  Ca  ▼.  Phflenlx  Ins.  Oo, 
124  Fed.  IS,  63,  60  0.  O.  A.  672;  Insurance 
Go.  T.  Biechelaen,  SO  OUo  St.  642-648,  3S  N. 
El.  68 !  Faraons  it  Arbangb  v.  Northwestern 
National  Ingnranoe  Go.,  138  Iowa,  632.  110 
N.  W.  907;  Nemrk  Flie  Ins.  Ca  Sammons. 
11  III  App.  230-236. 

Altbough  the  coarts  holding  that  no  pay- 
ment or  tender  Is  essential  to  a  cancellation 
assert  with  a  great  deal  of  confidence  that 
the  contract  Is  wlthont  ambiguity  or  doubt, 
still  the  fact  remains  that  Jurists  of  great 
learning,  charged  with  the  same  solemn  duty 
as  they,  have  come  to  a  different  conclusion. 
It  would  seem  that  If  the  meaning  of  the 
contract  was  so  clear,  plain,  and  easily 
grasped  and  understood  as  Is  asserted  by 
those  courts  holding  that  no  tender  or  pay- 
ment of  the  unearned  premium  Is  necessary, 
there  would  be  no  ground  for  misunder- 
standing. The  mere  fact  that  courts  of  equal 
eminence,  learning,  and  probity  disagree  as 
to  the  construction  to  be  gly«i  the  oontract 
would  seem  to  Import)  inherent  amblcnlty 
and  doubt 

The  Judgment  Is  affirmed. 

FRANKUN  and  CUNNINaBAU,  JJ., 
c<Hunir. 


BAGA  T.  8TATS.   (Or.  408.) 

(Supreme  Court  of  Arizona.    Dec  19,  1916.) 

1.  Cbiuinai.  Law  <8=3llOG(3),  1130(4)— Af- 

FUI.  AND  E^BOB— DiSHISSAI,  OF  APPBAL. 

Under  Pen.  Code  1913,  Si  1164-1167.  the 
failure  of  defendant  in  a  criminal  prosecution 
to  file  the  abstract  of  record  within  the  time 
specified  by  Pen.  Code  1913,  |  116S.  and  bis 
failure  to  file  a  brief  or  prosecute  the  appeal, 
are  insoffident  grounds  for  dismissal  of  toe  ap* 
peal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sl  2892,  2970,  3206;  Dec.  Dig. 
«=3llOe(8).  1130(4).] 

2.  INTOXICATHHO  LiQUOBS  «»210  —  INDZCT- 
ICBNT  AITD  IHFOBICATIOK. 

An  indictment  for  attempting  to  Introduce 
intoxicating  liquor  into  the  state  of  Arizona 
under  Const  art.  23,  S  1>  must  aver  the  ulti- 
mate facts  constitutiiig  the  offense,  1.  e.,  the  in- 
tention of  accused  to  pass  such  liquors  into 
the  state  from  another  state  or  from  a  foreigo 
country,  a  direct  act  done  in  furtherance  of 
such  intention,  and  the  failure  of  the  attempt 
due  to  some  intervening  cause  beyond  the  con- 
trol of  accused. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Idquors,  Cent  Dig.  S  260;  Dec  Dig.  «=»210.] 

3.  iNTOzioATina  Lzquou  «s»210— CananAL 
pBoaicuTioR— SuinciKnoT  or  Bviobnob. 

In  a  prosecution  for  attempting  to  Intro- 
duce intoxicatins  Ugaore  into  toe  state  under 
Const,  art.  23,  {  1.  an  indictment  that  the  de- 
fendant did  unlawfully  and  willfully  attempt  to 
transport  brhig,  and  carry  Into  the  county  of 
Apache,  state  of  Arisona,  a  gnontity  of  whis- 
ky, etc,  held  Insufficient  to  charge  the  offense 
of  introdudtaig  Intoxicating  Uqow  into  the 
state. 

J [Ed.  Note.— For  ottier  caa««,  sea  Itatozleatlng 
quors,  Cent  Dig.  1 260;  Dec  Dig.  «s»210.] 


4.  Intoxzcatiro  Liqiroaa  <=s>236(l>— Ihsxot* 

HKNT  AND  InFOBlCATION-^UFFICIENCT. 
In  a  prosecution  for  attempting  to  intro- 
duce Intoxicatins  liquors  into  the  state  in  vio- 
lation of  Const  art  23,  |  1.  e?idene«  Md 
insufficient  to  show  that  defendant,  who 
was  apprehended  at  the  state  boundary  line, 
committed  any  act  within  the  state  for  the 
purpose  of  Introducing  intoxicating  hgnors  into 
the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxisating 
Liguot«.  Gent  Dig.  11  800-802,  807.  808,  819- 
3!S;  Dee.  Dig.  «=JSlB(l).I 

Appeal  fnmi  Superior  Goart,  Apadie  Goon- 
ty ;  George  H.  Groeby,  Jr.,  Judge, 

D.  B.  Baca  was  convicted  of  attempting  to 
import  Intoxicating  Uquors  into  tiu  State  of 
Arizona,  and  he  appeals.  Vacated  and  re- 
manded, with  Instructions. 

George  Ebtes,  of  El  Paso,  Tei.,  for  appel- 
lant Wiley  E.  Jones.  Atty.  Gen.,  and  B.  W. 
Kramer  and  Geo.  W,  Harben,  Asst.  Attys. 
Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  aK>ellant  was 
charged  by  indictment  of  the  crime  of  "at- 
tempting to  import  intoxicating  liquors  into 
the  state  of  Arizona."  The  particular  cir- 
cumstances of  crime  are  alleged  to  have  been 
as  follows: 

"The  said  D.  B.  Baca  on  or  about  the  7th 
day  of  December,  A.  D.  1916,  and  before  the 
finding  of  this  mdietment  at  the  eonntr  of 
Apache,  state  of  Arisona,  did  onlawfuUr  and 
willfully  attempt  to  transport,  bring,  and  carry 
into  the  count?  of  Apache,  state  of  Arizona, 
a  large  Quantity  or  amount  of  olcohoUc  liq- 
uors, to  wit  whisky,  and  that  at  said  time 
there  was  in  full  force  and  effect  a  law  within 
the  state  of  Arisona  known  and  designated  as 
the  profafbitlon  amendment,  which  prohibits 
and  forbids  the  attempt  to  Introduce  or  import 
Into  the  state  of  Arisona  of  any  and  all  alco- 
holic liquors  or  beverages  of  whatever  kind, 
and  that  the  whisky  so  attempted  to  be  Intro- 
duced into  the  state  of  Arisona  is  one  of  the 
alcoholic  beverages  mentioned  and  covered  by 
said  prohibition  amendment,  contrary  to  the 
form,  force,  and  effect  of  the  statute  In  such 
cases  made  and  provided,"  etc 

To  this  Indictment  the  defendant  demur- 
red. The  demurrer  was  overruled,  de- 
fendant entered  a  plea  of  "not  guilty,"  and 
upon  a  trial  had  was  convicted  of  the  charge 
and  sentenced  to  punlahment,  from  which 
sentence  he  appeals. 

The  Attorney  General  has  moved  to  dis- 
miss the  cause,  for  tlie  reasons: 

First  Because  the  abstract  of  record  was 
not  filed  in  this  court  on  March  13,  1016. 

Second.  Because  appellant  has  failed  to  file 
a  brief. 

Third.  Beeanaet  aiq^ellant  has  failed  to 
prosecute  his  a[q;>eal. 

As  a  prayer  to  the  motion,  the  Attorney 
General  moves  the  court  to  dismiss  the  ap- 
peal. Evidently,  the  Intention  of  the  motion 
at  all  times  was  to  dismiss  the  apiieal,  and  at 
no  time  did  the  Attorney  General  Intend  to 
move  a  dismissal  of  the  cause. 

[1]  The  groonds  assigned  and  relied  upon 
by  the  Attorney  General  for  a  dismissal  of 
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the  appeal  are  Insaffldent  to  jnsU^  the  oi^ 
der.  Paragraphs  1164^-1167.  Penal  Code  1913. 

The  hidlctment,  relieved  of  surplusage, 
charges  ttiat  the  accused  has  committed  a 
misdemeanor  known  aa  "attempting  to  im- 
port Intozlcatlng  liquors  into  the  state  of 
Arizona."  The  partlcnlar  drcnmstancea  of 
the  offense  are  alleged  to  be  as  follows: 

"The  said  D.  B.  Baca  on  or  about  the  Tth 
day  of  December,  A.  D.  1916,  and  before  the 
filing  of  this  indictment  at  the  county  of 
Apache,  state  of  Arizona,  did  unlawfully  and 
willfully  attempt  to  transport,  bring,  and  carry 
into  the  *  •  *  state  of  Arizona,  a  lar^e 
quantity  or  amount  of  alcoholic  liquors,  to  wit, 
whisky,  •  *  •  contrary  to  the  form,  foroe, 
and  ^ect  of  the  statute.  •  •  •  " 

The  fair  conatniction  of  Uils  <!harge  ought 
to  permit  of  disregarding  the  words  "the 
ooonty  qI  Apaidie"  aB  ■azplnaage,  and  tbere- 
hy  avoid  conflict  with  the  preoedii^  language 
of  the  indictment,  and  preserve  as  near  as 
may  be  the  evldcait  meaning  of  the  Ixutm- 
ment 

The  indictment  Is  Intended  to  be  baaed 
Ml  section  1  of  article  28,  Amendment  to  the 
Constltntl(Hi,  reading  as  follows: 

"Every  person  who  •  *  *  attempts  to  in- 
troduce into  the  state  of  Arizona  any  ardent 
spirits,  ale,  beer,  wine,  or  intozicatinK  liquor 
of  any  kind,  shall  be  RuUty  of  a  misdemeanor 
and  upon  conviction  shall  be"  punished,  etc. 

The  clear  pnrpose  of  this  clause  of  the 
law  is  to  prevent  the  liquors  mentl(Kied  and 
fiiirly  covered  by  the  provision  from  becom- 
ing a  portion  of  the  property  of  the  state,  to 
the  end  of  promoting  temperance;  So 
anxioos  are  the  people  of  this  state  In  this 
regard  that  tliey  were  not  satisfied  to  prohib- 
it, tinder  penalty,  the  Introduction  of  such 
Itfluors  Into  the  state,  but  they  have  gone 
further  and  declared  that  an  attempt  to  In- 
trodnce  such  liquors  Into  the  state  Is  a 
separate  crime,  Independent  of  the  crime  of 
the  actual  introduction  of  sndi  liquors  Into 
the  state. 

[2]  The  offense  here  under  consideration 
Is  established  when  from  the  facts  it  Is  made 
to  appear  that  the  accused  entertained  the 
Intention  to  pass  any  of  such  liquors  Into 
the  state  of  Arizona  from  another  state  or 
from  a  foreign  country  to  be  used  for  an  un- 
lawful purpose,  a  direct  act  done  by  him  to- 
wards the  aocompllshment  of  such  intention, 
and  a  failure  to  accomplish  such  Intention, 
such  failure  cftused  by  something  Interven- 
ing, over  which  the  accused  bad  no  control. 
Clearly  the  direct  act  must  reach  fftr  enough 
towards  the  accomplishment  of  the  desired 
results  to  amount  to  the  commencement  of 
the  consummation  before  the  Interruption. 
In  such  circumstances,  such  facts  appear- 
ing, direcUy  or  by  legal  inference,  the  of- 
fense condemned  Is  established.  These  ul- 
timate facts  must  be  made  to  appear  from 
the  allegations  contained  In  the  Indictment, 
otherwise  the  offense  Is  not  (diarged. 

[S]  The  allegation  that  the  defendant  did 
willfully  and  unlawfully  "attempt  to  trans- 
port, brlnft  and  carry**  whldcy  Into  the  atato 


of  Arizona,  falls  to  set  fbrtb  the  offense  In 
the  language  of  the  law  or  otherwise,  except 

aa  a  conclusion. 

What  are  the  facta  from  which  the  plead- 
er concludes  that  such  attempt  was  made? 
They  nowhere  appear  in  the  indictment.  It 
Is  the  duty  of  the  court  to  detennlne  from 
the  facts  alleged  In  the  chai^  whether  a 
criminal  offense  has  been  stated.  In  the  ab- 
sence of  facts,  this  duty  cannot  be  performed. 

Under  the  allegations  of  this  indictment 
the  court  may  only  adopt  the  prosecutor's 
conclusion,  viz.  that  the  facts  known  to  the 
pleader  are  such  as  craistltute  an  attempt 
to  introduce  whisky  into  the  state  of  Arizona 
In  violation  of  law;  thereby  placing  the 
duty  of  determining  the  questhm  upon  the 
prosecuting  attorney,  and  not  upon  the  court, 
where  it  belongs.  I  am  of  the  opinion  that 
the  Indictment  foils  to  state  focts  sufficient 
to  constitute  a  puUlc  offense,  and  that  the 
court  erred  In  ordering  the  demurrer  over- 
ruled. 

For  such  error,  the  Judgmmt  should  be 
vacated,  and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  and  t&ke 
such  further  action  in  the  premises  as  the 
law  permlta 

Vacated  and  remanded,  with  lnstruetl<»i6. 

BOSS,  C.  X  (concurring).  Granting  that 
the  indictment  states  a  public  off«ise,  I 
think  there  is  a  total  lack  of  evl/ienoe  to  sus- 
tain it  The  evidence  Is  to  the  effect  that 
on  the  7th  day  of  December,  1916,  the  sheriff 
of  Apache  county  and  one  of  his  deputies 
discovered  the  appellant  and  one  Joe 
Esi^oza  Just  over  the  line  in  New  Mexico 
driving  an  automobile  with  several  cases  of 
'Whisky  Ih  It  In  the  direction  of  the  Arizona 
line,  'llie  appellant  admitted  buying  the 
whisky  In  New  Mexico  and  a  purpose  to 
take  it  to  bis  home  at  Springervllle,  Ariz. 
He  was  within  200  yards  of  the  Arizona  line 
when  intercepted  by  the  officers,  and  doubt- 
less would  have  crossed  Into  Arizona  bad  he 
not  be^  detected,  ^ere  la,  however,  no 
evidence  whatever  ot  any  act  or  thing  done 
by  him  in  Apache  county,  Ariz.,  connecting 
him  with  the  transaction  In  New  Mexica 
it  Is  not  shown  when  he  left  Springervllle 
for  New  Mexico,  nor  how  be  traveled. 
There  Is  an  absence  of  any  evidence  show- 
ing, or  tending  to  ^ow,  that  appellant  while 
In  Arizona  even  formed  the  Idea  of  going  to 
New  Mexico  and  returning  to  Arizona  with 
a  load  of  intoxicating  liquors,  much  less 
that  be  did  any  act  In  Arliona  Deferable  to 
such  a  course  of  conduct 

The  indictment  charges  that  the  appellant 
"did  unlawfully  and  willfully  attempt  to 
transport  bring,  and  carry  Into  the  county 
of  Apache,  state  of  Arizona,  a  large  quantity 
or  amount  of  aIc(4ioUc  Jlquors,"  eta  The 
evidence  shows  that  be  was  mt  in  Apache 
county,  but  In  New  Mexico,  when  the  at- 
tempt alleged  was  made. 

Bealdflb  as  a  anestiaa  «C  law,  I  do  not 


Digitized  by 


688 


161  PAOinO 


BEPORTEB 


tbihk.  the  alleg&tloiis  "to  transp<nrt,  bring, 
and  carrr"  import  the  samo  meaning  as  the 
word  "Introdnoe,"  contained  in  the  Constitu- 
tion. Clearly  It  would  be  no  violation  of 
our  C<Mistltutlon  for  a  public  carrier  **to 
trans^wrt,  bring,  and  carry"  Into  Apache 
county,  Arte..  Intoxicating  liquors  in  a  con- 
tinuous shipment  from  the  state  of  New 
Mexico  to  the  state  of  California.  The  word 
"Introdnce"  as  used  in  our  Constltatloo 
means  that  the  liquors  are  brought  into  the 
state  for  the  purpose  of  commingling  them 
with  the  other  property  of  the  state.  But 
there  is  nothing  In  the  Indictment  showing 
that  the  said  liquors  were  attempted  to  be 
introduced  Into  the  state  at  Arizona  from 
without  the  state,  unless  that  meaning  be 
attached  to  the  expression  in  the  Indictment, 
"that  the  whisky  so  attempted  to  be  Intro- 
duced into  the  state  of  Arizona."  This  ex- 
pression affects  to  refer  to  some  preceding 
allegation  of  the  indictment  showing  the  In- 
troduction of  alcoholic  beverages  into  the 
state  from  without  There  is,  however,  no 
such  preceding  allegation.  The  words  used 
in  the  Indictment  "to  transport,  bring,  and 
carry"  might  be  construed  as  c<mveylng  the 
Idea  that  the  liquors  were  shipped  Into  that 
county  from  any  other  county  In  the  state, 
which,  of  course,  would  not  be  a  crime  under 
any  law  of  the  state.  The  new  prohibition 
amendment,  which  will  take  effect  xtpoa  the 
proclamation  of  the  Governor  of  the  state, 
denounces  as  a  crime  the  shipping  of  liq- 
uors from  one  part  of  the  state  to  another; 
but,  until  that  goes  Into  effect,  it  Is  no  of- 
fense to  transport  or  ship  intoxicating  liq- 
uors fr<nn  one  part  of  the  state  to  imother 
part  of  the  state,  or  from  <me  county  to  an- 
other county. 

For  these  reasons,  I  am  of  the  <q>lnion  that 
the  indictmnt  falls  to  state  tacts  safflclent 
Co  constitute  a  public  offense. 

FRANKLIN,  J.  (concurring).  The  indlct- 
ment  In  this  case,  though  not  a  model  of 
good  pleading.  Is,  I  think,  not  calculated  to 
embarrass  the  defendant  in  his  def«iae.  Its 
allegations,  while  somewhat  obscure,  are  so 
framed  that  a  person  of  ordinary  under- 
standing would  know  that  he  Is  charged  with 
the  crime  of  an  attempt  to  unlawfully  intro- 
duce lnt<aicatlng  liquors  Into  the  state  of 
Arizona  at  Apadbe  county.  The  record  does 


not  dtsdose  any  surprise  or  even  a  sngges- 
ti<Hi  that  tiiere  was  a  want  of  knowledge  <tf 
the  crime  which  la  charged.  Under  tlie  lib- 
eral rules  of  pleading  sanctioned  hy  the  Code, 
the  Indictment  is  sufficient  as  against  a  gen- 
eral demurrer. 
Paragraph  808  provides: 

"Whenever  a  person,  with  Intent  to  commit 
a  crime,  does  any  set  within  this  state  in  exe- 
cution or  part  execntion  of  snch  intent,  which 
culminates  in  the  commission  of  a  (Italics  mine) 
crime,  either  within  or  without  this  state,  eucb 
person  is  punishable  for  such  crime  in  this 
state  in  the  same  manner  as  if  the  same  had 
been  committed  entirely  within  this  state." 

The  court  so  instructed  the  Jury.  It  is  to 
be  observed  that  the  language  of  this  stat- 
ute does  not  require  the  principal  crime  to  he 
consummated,  but  gives  Jnrisdictl(m  ot  those 
cases  where  there  Is  intent  to  commit  a  crime 
and  any  act  is  done  within  this  state  in  ex- 
ecution or  part  execution  of  such  intent 
which  culminates  In  the  commission  of  a 
crime.  The  Code  provides  for  the  punish- 
ment of  attempts  to  commit  crime.  In  other 
words,  an  attempt  to  commit  a  crime  is  de- 
nounced by  the  Code  as  a  crime  to  the  same 
extent  that  the  full  executl<m  of  the  ultimate 
design  Intended  is  made  a  crime.  If  there 
be  present  the  Intent  to  commit  a  crime,  the 
performance  of  some  act  Immediately  and 
directly  tending  to  its  commission,  but  a  fail- 
ure  of  consummation  on  account  of  some  In- 
terrenlng  cause,  then  a  crime  denounced  by 
the  law  has  been  committed,  to  wit>  an  un- 
lawful attempt  to  ctHumlt  a  crim&  It  is 
clear  to  my  mind  that  it  is  competent  for  the 
legislature  to  determine  what  acts  within 
the  limits  of  this  state  shall  be  deemed  crim- 
inal, and  to  provide  for  tbdr  punlsbaient, 
and  the  Interpretation  of  this  statute  in  no 
wise  involves  the  question  of  the  extrater- 
ritorial force  of  the  criminal  laws  ol  the 
state. 

[4]  In  this  light,  the  lnstracti<m  glvoi  by 
the  learned  Judge  under  paragrai^  808.  su- 
pra. Is  a  correct  exposltlMi  of  the  law,  but 
the  case  made  is  not  within  the  purview  of 
the  statute  because  the  evidence  is  utterly 
silent  as  to  any  act  whatever  done  by  the 
defendant  In  this  state  in  execution  or  pert 
exeeutimi  ot  the  crime  charged.  I  thei*^ 
fore  ooacnr  In  a  reversal  of  the  Judgment 
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STATB  T.  BRAK80N. 
(Supreiiie  Goart  of  Ongon.  Dec  27, 1016.) 
X  GBmiNAi,  Law  ♦k>368(1>— Bvidbkotd— Ad- 

UISBIBIUTT. 

In  a  murder  case,  where  it  appeared  that  the 
footprints  (d  a  man  and  womaa  and  a  woman's 
hair  rat  w«ce  fbund  in  the  vicinity  of  the  body, 
evidence  that  a  codefendant,  wife  of  deceased, 
had  been  seen  by  several  witnesses  near  the 
scene  of  the  crime  shortly  after  a  shot  had  been 
heard,  that  deceased  was  jealoos  of  a  saivosed 
Entimacy  between  defendant  and  liis  wife  to  de- 
fendant's knowledge^  and  of  subsequent  compari- 
son of  the  hair  rat  with  those  used  by  the  wife, 
was  admissible  as  a  narration  of  the  circum- 
stances  so  closely  connected  with  the  issue  as  to 
be  a  part  of  the  res  gests  and  tending  to  show 
joint  acticm,  and  was  not  evidence  of  declaration 
and  acts  of  a  coconspirator  before  proof  of  con- 
spiracy  forbidden  by  L.  O.  I*  S  "^^T.  subdiv.  6. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sl  806,  812;  Dec  Dig.  <8= 
S68(l).l 

2.  HoiaoiDB    4=»174(6)— Etidekce^Advissi- 
Bn-rrr. 

Testimony  of  witness  as  to  a  comparison  of 
a  hair  rat  found  in  the  vldnlty  of  the  body  with 
tiiose  foand  by  them  at  the  house  of  a  codefend- 
ant,  wife  of  deceased,  was  properly  permitted 
when  the  witnesses  testified  that  the  "rata"  sab- 
ndtted  in  court  were  not  the  ones  compared  by 
them  at  the  home  of  the  codefendant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  {  364;  Dw^  Dig.  «=»174(6).] 

8.  HoHjciDK  <g»ie9W— ayiMWOB— Admbwi- 

BILRT. 

Evidence  that  defendant  had  been  seen  talk- 
ing to  a  codefendant,  wife  of  deceased,  on  bu- 
merouB  oceadons  in  front  of  her  home,  when  her 
hn^nd  was  absent,  and  Uiat  she  had  been  seen 
standing  on  the  bsjak  of  the  river  100  yards 
from  the  bridge  on  which  defendant  was  stand- 
ing, was  admissible,  as  going  directly  to  the  con- 
duet  of  the  defendant. 

[Ed.'  Note.— For  'other  cases,  see  Homicide, 
Cent  Dig.  i  SM;  Dee.  Dig;  «3»169(4).]  ' 

4.  HoHicxDS'  tfaBlTlCO—BrinlMOE— Admbm- 

Biunr. 

Evidence  of  comparison  made  between  wo- 
man's tracks  found  at  the  scene  of  the  homicide 
with  shoes  worn  by  codefendant,  wife  of  deceas- 
ed, was  properlj;  admitted,  when  the  shoes  cooh 
pared  were  not  in  court. 

[Sd.  Note.—For  other  cases,  see  Homicide, 
Cent.  Dig.  I  802  :  Dec  Dig.  «s>17ia9.] 

5.  Obxhihal  Law  «=>T08  —  Tbial  —  Statx- 

HENTS  or  COUNBXI. 

The  action  of  the  court  in  permitting  the  dis- 
trict attorney,  in  his  opening  statement  to  the 
inry,  to  announce  his  intention  to  prove  that  de- 
fendant and  codefendant,  wife  of  deceased,  had 
been  seen  together  under  peculiar  circumstances, 
although  with  the  purpose  of  raising  a  suspicion 
of  adnltcry  and  thereby  establishing  a  motive  for 
the  killing,  was  not  emw; 

[Bd.  Note.— For  efehar  dtssa,  see  Criminal 
Law,  Cent  Dig.  1 1660;  Dec,  Dig.  «=»708.] 

C  Wlnr— ig  .  «rm84B'.<tBo«B'BxAinKAnoS'^ 
Ihpkachhent. 
Defendant's  witness  was  properly  questioned 
on  cross-examination  as  to  a  purported  conver- 
sation In  which  the  witness  was  supposed  to 
have  advised  the  codefandant.  wife  of  deceased, 
that  riw  and  defendant  would  be  arrested,  sepa- 
rated, and  each  misled  into  thinking  that  the 
othtr  bad  confessed  and  advising  her  and  re- 


questing another  to  Eosoaln  rilsat  as  to  such  ad- 
vice. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent,  Dig.  SI  11S5-11S9;  Dec.  Dig.  *=>349.] 

7.  WXTNEeSSS  «S>396(S)— lUPKACXUIENT— BB- 

buttai.. 

Where  defendant's  witness  on  eroas-ewmina- 
tion  denied  statements  advising  codefendant, 
wife  of  deceased,  that  she  and  defendftnt  would 
be  arrested,  separated,  and  misled  into  believing 
each  had  confessed,  evidence  in  rebuttal  that 
such  statements  were  made  was  admissible. 

(Bd.  Note. — For  other  eases,  see  Witnesses, 
Cent  Dig;  S  1270;  Dec.  Dig.  «S3>398<S)-] 

8.  Gbiuikal  Law  «s»S29(1)— Appbai,  asj>  Sb- 

BOB— ReTIK  W— Ik  BTBUCTI0N8. 

The  refusal  of  a  requested  instruction  fully 
covered  hj  the  given  instructions  was  not  error. 

[BJd.  Note.—For  otha  cases,  see  Oiminal 
Law,  Cent  Dig.  {  20U ;  Dec  Dig.  «s>829(l).] 

0.  OtnavAX.  Law  «=»814(1^  ~  Tbial  —  Ir- 

CffBDOTZONS. 

Where  there  was  no  evidence  of  a  conspira- 
cy or  common  design  between  defendant  and  co- 
defendant  to  murder,  a  Qualification  of  an  in- 
struction on  aliU  iha.t,  if  defendants  were  act- 
ing together  with  a  common  design  to  bring 
about  the  death  of  deceased,  it  would  not  be 
necessary  for  both  of  them  to  have  been  actn- 
ally  present  at  the  crime  bat  each  is  bound  by 
the  act  of  the  other  in  furtherance  of  the  com- 
mon design,  was  bttot. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 18TO;  Dec.  Dig.  ^s^SWm 

10.  Cbihinal  Law  «=»1186(4)— Review— Re- 

VEBSAI.. 

Although  Const  art.  7,  S  8,  as  amended  in 
1911,  provides  that,  if  the  Supreme  Court  shall 
be  of  eolnlon  that  uie  Judgment  of  the  court  ap- 
pealed fran  was  sneh  a*  shoaM  have  been  ren- 
dered in  the  case,  ^uch  judgment  should  be  af- 
firmed, notwithstanding  any  error  committed 
during  the  trial  in  a  mnrder  case,  where  the 
court  erroneously  tnstracted  the  jury  as  to  con- 
aplEacy  between  eodsfandants,  the  appellate 
court  may  not  determine,  what  influence  the 
elimination  of  the  question  of  conspiracy  would 
have  upon'  the  jury^  determination,  and  judg- 
ment must  be  reversed. 

[Bd.  Note. — For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  «a»1180(4).1 

Departmoit  1.  Appeal  from  CXrcnIt  Court 
YamhUl  County;  Harry  B.  Belt,  Judge. 

William  Branson  was  oonvlcted  of  murder 
In  tbe  second  degree,  and  he  appeals.  Re- 
versed and  remanded  for  a  new  trial. 

William  Branson  and  Anna  Booth  were 
Jointly  Indicted  for  murder  In  tbe  second  de- 
gree charged  to  have  been  committed  In  the 
killing  of  William  Booth  on  October  8,  1&1&. 
Separate  trials  having  been  demanded  by 
the  defendants,  the  defendant  Branson  was 
Itlaced  upon  trial,  and  from  a  verdict  of 
guilty  as  cbarged  and  a  Judgment  tbereon  he 
prosecutes  this  appeal. 

W.  T.  Tinton  and  J.  B.  Burdett,  botb  of 
McMinnTlUB  ^cCalUt  Tinton  ft  Burdett,  of 
McMlnnvlUe.  on  tbe  brleQ,  for  appellant 
Gw.  M.  Brown,  Atty.  Gen.,  and  IL  L.  Cwoner, 
of  McMlnnTllle.  for  the  State. 

BENSON,  J'.  The  first  eight  assignments 
of  error  are  so  closely  related  as  to  be  sus- 
ceptible of  discussion  together.   To  cleaiiy 
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comprebend  defendant's  contentloiui,  It  Is 
necessary  to  make  a  brief  statement  of  the 
erldence  submitted  by  the  prosecution.  Wil- 
liam Booth,  the  victim  of  the  alleged  homi- 
cide, was  the  husband  of  the  defendant  Anna 
Booth;  their  home  being  In  the  village  of 
WUlamlna,  upon  the  east  bank  of  the  Wll- 
lamlna  Biver,  The  defendant  Branson,  a 
young  man  23  years  of  age,  resided  with  bis 
parents  In  the  same  village.  On  the  after- 
noon of  October  8,  1915,  at  about  1 :30  p.  m., 
some  witnesses  heard  a  shot  fired  near  the 
river  at  a  point  on  the  premises  of  one  Yates, 
about  a  mile  and  a  half  northwest  of  WU- 
lamlna, and  near  the  county  road  running 
past  the  Tates  plac&  At  about  3:S0  p.  m. 
a  young  man  named  Carter  discovered,  the 
dead  body  of  William  Booth  lying  on  the 
bank  of  the  river  with  one  hand  and  per- 
haps other  portions  of  the  corpse  in  the  wa- 
ter. He  Immediately  hastened  to  the  village 
and  notified  the  authorities.  An  Inquest  was 
h»ld,  and  in  the  vicinity  of  the  body  the  foot- 
prints of  a  man  and  a  woman  were  found  in 
the  loose  soil.  A  "woman's  hair  rat"  was 
also  found  there. 

[1]  Upon  the  trial  evidence  was  admitted, 
over  the  objection  of  the  defendant,  tending 
to  prove  that  William  Booth  was  jealous  of 
the  supposed  intimacy  between  his  wife  and 
the  defendant;  that  this  jealousy  was  well 
kaown  to  Branson;  that  near  1  o'clock  on 
the  afternoon  of  the  homicide  witnesses  saw 
Anna  Booth  walking  along  the  county  road 
in  the  direction  of  tbe  spot  where  the  body  of 
William  Booth  was  subsequently  found;  that 
a  few  mlnatea  later  the  defendant  was  seen 
going  in  the  same  direction;  that  they  each 
passed  Axel  Nelson,  who  was  sitting  In  his 
wagon  on  tbe  highway  talking  to  a  woman 
who  stood  in  her  doorway ;  and  tiiat  Nelson, 
within  a  few  minutes  after  defendant  passed, 
drove  on  In  the  same  dlrectton  to  his  home 
some  four  miles  west  of  WUlamlna,  but  did 
not  see  either  defendant  again.  Mrs.  Tates 
was  permitted,  over  the  objection  of  defend- 
ant, to  testify  that  she  heard  a  shot  near  the 
river  bank  at  the  foot  of  her  garden;  that 
she  went  down  in  that  direction  to  see  about 
It,  and  when  near  the  gate  opening  into  the 
highway  she  saw  Anna  Booth  in  the  road  at 
a  point  near  where  the  body  of  Booth  was 
afterwards  discovered.  Clay  BoweU  was 
permitted  to  testify  that  on  the  afternoon 
pt  the  homicide  he  was  fixing  a  fence  along 
the  road  a  short  distance  west  of  the  place 
where  the  killing  occurred;  that  about  1:30 
p.  m.  he  heard  a  shot  fired;  and  that  within 
16  or  20  minutes  thereafter  Aima  Booth 
passed  him  going  west.  Other  witnesses  tes- 
tified to  the  circumstance  of  visiting  the 
borne  of  Anna  Booth  on  the  morning  after 
the  homicide  and  making  a  comparison  of  the 
"hair  rat"  found  at  the  scene  of  the  tragedy 
with  others  which  were  at  the  time  In  the 
possession  and  use  of  the  defendant  Anna 
Booth.  Defendant  urges  that  aU  of  the  evi- 
dence was  emmeoaaly  admitted  for  the  raa* 


son  that  it  violates  the  statutory  mle  that 
evidence  of  the  declaration  or  act  of  a  con- 
spirator cannot  be  given  against  a  coconspir- 
ator until  after  proof  of  a  conspiracy.  Sub- 
division e  of  section  727,  L.  O.  L.  It  will 
be  noticed,  however,  that  the  testimony  re- 
ferred to  does  not  involve  any  declarations  of 
Anna  Booth,  and  merely  a  narration  of  dr- 
cum stances  so  closely  connected  with  the  vi- 
tal issue  npon  trial  aa  to  be  a  part  ctf  the  res 
gestse. 

In  Commonwealth  v.  Kaiser,  184  Pa.  493, 
499,  39  Atl.  299,  300,  the  court  says: 

"The  commoQwealth  claimed  e  coaspiracy,  bat 
the  court  held  the  evidence  InBufficient  to  sus- 
tain that  contention,  but  admitted  evidence  of 
the  presence  and  identification  of  accomplicefl. 
The  oueation  of  accomplices  and  what  they  did 
is  a  aifferent  one  from  conspiracy,  but  the  txro 
issues  run  closely  together  in  the  mode  of  proof 
and  the  evideace  to  establish  them." 

Again,  In  Fltzpatrlck  v.  U.  8..  178  U.  S. 
804,  20  Sup.  Ct  944,  44  Lh  Ed.  1078;  wa  note 
the  following  language: 

"As  there  was  some  evidence  tending  to  show 
a  Joint  action  on  the  part  of  the  three  defend- 
ants, any  fact  having  a  tendency  to  connect 
them  with  the  murder  was  competent  npon  tlie 
trial  of  Fitspatrick.  The  true  dlRtinctioo  Is  be- 
tween Btatemttta  made  after  the  fact,  which  are 
competent  only  against  the  party  making  the 
statement,  and  facts  connecting  either  party 
with  the  crime  which  are  competent  as  a  part  <^ 
tbe  whole  transaction.  In  the  trial  of  either 
party  It  is  proper  to  ^y  before  the  Jury  the  en- 
tire affair,  mcluding  tbe  acts  and  conduct  of  all 
the  defendants  from  the  time  the  homicide  was 
first  contemplated  to  the  time  tbe  transaction 
was  closed.  It  may  have  a  bearing  only  against 
the  party  doing  tbe  act,  or  it  may  faave  a  remot- 
er bearing  upon  the  oUier  defendants;  but. 
such  as  it  la,  it  is  competent  to  be  laid  before 
tbe  jury." 

In  MoiKwr  T.  State,  167  Ind.  428,  dl  N.  B.  1, 
it  IB  said: 

"O^e  rule  urged  by  appellant  in  r^ard  to  the 
declarations  and  acts  of  a  conspirator  made  aft- 
er tbe  object  of  the  conspiracy  has  been  accom- 

Sllahed  has  no  application  to  such  evidence, 
'fae  evidence  was  concerning'  a  physical  fact, 
and  tended  to  prove  tbe  guilt  of  Marshall,  and 
when  considered  in  connection  with  all  the  other 
evidence  in  the  case  also  tended  to  prove  the 
guilt  of  appellant  There  was  no  doubt  that  a 
homicide  had  been  conmiitted.  Tbe  question  of 
the  guilt  or  Innocence  of  appellanC  was  to  be  de- 
termined  by  the  Jury.  There  was  evidence  tend- 
ing to  show  that  three  persons  were  present  at 
the  commission  of  tbe  crime,  and  any  fact  trad- 
ing to  connect  any  one  of  tbem  with  the  crime 
was  competent  evidence  against  the  othcra. 
That  evideuce  of  Ais  character  is  admissible  is 
well  settled." 

It  would  seem  that  the  authorities  make  a 
marked  distinction  between  evidence  tending 
to  show  a  conspiracy  and  that  which  tends 
simply  to  disclose  Joint  action.  Upon  the  lat- 
ter theory  tbe  evidence  was  property  admit- 
ted. 

[2]  It  is  also  contended  that  tbe  testimony 
in  regard  to  the  comparison  of  the  "rats"  was 
incompetent  because  the  witnesses  did  not 
qualify  B0  experts,  and,  If  not  experts,  the 
Jury  was  the  proper  authority  to  make  the 
inspection.  In  reference  to  this  point,  tt 
may  be  aald  that  the  witnooaoa  for  the  state 
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testlflea  tbat  fhe  "imts"  mbmlttea  la  coort 
were  not  the  ones  compared  them  at  the 
home  of  Anna  Booth,  and  under  mich  drcom- 
stances  It  was  pvopet  for  the  court  to  permit 
them  to  testify  as  to  their  former  compari- 
son. 

Ct,  4]  It  la  next  urged  hy  defendant  that 
the  court  orred  In  permitting  witnesses  to 
testify,  over  his  objection,  to  haTing  seen 
him  on  numerons  occasions  talking  to  Anna 
Booth  in  front  of  her  hcnne  when  her  hus- 
band was  absoit  and  upon  one  occasion  see- 
ing her  standing  upon  the  bank  of  the  river 
at  a  point  about  100  yards  above  the  bridge 
and  the  defendant  standing  upon  the  bridge 
smoking  a  cigarette.  It  Is  not  for  us  to  dls- 
Goss  Qie  weight,  effect,  or  value  of  this  evi- 
dence, but  since  It  goes,  not  to  the  acts  of  the 
codefeodant,  but  dlsediy  to  the  condact  of 
this  defendant,  thete  was  no  enw  In  admit- 
ting it  What  has  been  saM  in  nferenoe 
to  the  "rats"  may  well  be  aivUed  to  the 
evldwce  In 'regard  to  the  woman's  tracks 
found  at  the  scene  of  the  homicide  and  meas- 
aremeots  and  comparisons  thereof  with  shoes 
worn  by  Anna  Booth.  The  evidence  was 
properly  admitted. 

[1]  Complaint  Is  also  made  that  the  court 
committed  ertor  In  permitting  the  district 
attorn^.  In  Ids  opening  statement  to  the 
Jury,  to  announce  his  intention  to  prove  tbat 
the  two  defendants  were  seen  together  under 
peculiar  circumstances,  since  its  purpose  was 
to  raise  a  Bnsplcicm  of  adultery  and  thereby 
establish  a  motive  for  the  killing.  As  we  have 
already  sngsested  that  the  evidence  Kforred 
to  was  properly  admitted,  no  error  can  be 
based  Ok&cefm. 

{9, 7]  The  next  asrignmoit  pertains  to  the 
questions  and  answers  whereby  it  was  sou^t 
to  impeadi  the  testimony  of  Isabel  Branson. 
Briefly  stated,  the  cross-examination  of  this 
witness  was  directed  to  a  purported  conver- 
sation alleged  to  have  been  beld  between  the 
witness  and  Anna  Booth  on  Qte  day  before 
the  preliminary  examlnatlMi  of  both  defmd- 
ants  before  a  committing  ma^trate  In  which 
the  witness  was  suppoeed  to  have  advised 
Ifrs.  Booth  that  she  and  the  defendant  Bran- 
son would  both  be  arrested,  put  into  separate 
cells,  and  each  misled  into  believing  that  the 
other  had  confessed,  and  advising  her  to  re- 
main silent,  and  also  requesting  Mande  Fuqoa 
to  keep  quiet  as  to  such  advice.  The  witness 
denied  making  such  statements,  and  in  re- 
buttal the  witness  Maude  Fuqna  testified  to 
their  having  been  made.  In  the  case  of  State 
V.  Olds,  18  Or.  440,  22  Paa  MO.  this  court 
says: 

"The  state  bad  the  right,  on  the  cross-exami- 
nation, to  ask  thii  witness  anything  that  would 
ahow  his  intereit  In  the  result  of  the  trial,  and 
snythilTK  he  did  in  aid  of  the  defendant  about 
the  trial,  for  the  purpose  of  enabling  the  jury 
to  properly  weigh  his  evidence,  and  to  Intelli- 
gently pass  upon  his  credlblU^." 

The  same  doctrine  Is  quits  dearly  stated 
In  State  t.  Sindi,  64  Or.  482,  103  Paa  006. 
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and  we  conclude  tbat  there  was  no  error  In 
admitting  the  evidence. 

[I]  We  now  oome  to  the  consideration  of 
the  charge  to  the  Jury.  Among  others,  the 
defendant  requested  the  conit  to  Instruct 
the  Jury  as  follows: 

"If  you  diould  infer  frcsn  provoi  drcutn- 
Btances  alone  that  adulterous  relations  existed 
between  the  defendant  William  Branson  and  An- 
na Booth;  you  cannot  base  upon  such  inference 
the  further  Inference  of  the  ilaying  of  WilUam 
Bootii  by  the  defendant  WiUiam  Branson.  In 
other  words,  Infereocea  can  only  arise  from  facts 
legally  proved  and  not  from  other  iuferencea" 

The  court  refused  the  request,  and  this  is 
assigned  as  error.  All  that  needs  to  be  said 
in  relation  to  this  assignment  Is  that  the  sub- 
stance of  the  requested  instruction  Is  fully 
covered  by  the  charge  which  was  given,  and 
consequently  It  was  not  error  to  decline  a 
rei)etltlon  thereof. 

[I]  We  shall  next  consider  the  court's  in- 
struction upon  the  subject  of  an  allbL  The 
defendant  requested  tbat  the  jury  be  instruct- 
ed as  follows: 

"You  are  instructed  that  one  of  the  defenses 
interposed  by  the  defendant  In  this  ease  is  what 
is  known  as  an  alibi;  tbat  li,  tbat  the  defbidant 
Was  at  another  idace  at  the  time  of  the  commis- 
sion of  the  crime.  The  court  instructs  you  that 
such  defense  ia  as  proper  and  legitimate,  If  prov- 
en, as  any  other;  and  all  evidence  bearing  upon 
that  point  should  be  carefully  considered 
you.  If,  In  view  of  all  the  evidence,  you  have  a 
reasonable  doubt  aa  to  whether  the  defendant 
was  in  some  other  place  when  the  crime  was 
committed,  tiien  you  ahonld  give  the  defendant 
the  braefit  of  the  doubt  Regarding  the  defense 
of  an  alibi,  yon  are  instructed  tbat  the  defend- 
ant is  not  required  to  prove  tbat  defense  beyond 
a  reasonable  doubt,  to  entitle  him  to  an  acquit- 
tal, but  ia  saffldent  If  the  evidence  raises  a  rea- 
sonable doubt  of  his  presence  at  the  time  and 
place  of  the  cunmlssUm  of  the  etlme  diaqced." 

The  court  gave  the  substance  thereof,  but 
with  Titai  modlflcatlons,  in  the  fitUowlng 

"Ton  are  Instructed  that  one  of  the  defenses 
interposed  by  the  defendant  In  this  case  Is  what 
is  known  as  an  alibi:  that  is,  that  the  defendant 
Branson  was  at  another  place  at  the  time  of  tbe 
commission  of  the  alleged  crime.  This  court  1d- 
atructs  you  tbat  such  defense  is  aa  proi»er  and 
legitimate,  if  proven,  as  any  other  and  all  evi- 
dence bearing  upon  tbat  point  ahonld  be  careful- 
ly considered  by  yoM.  If,  in  view  of  all  the  evi- 
dence, you  have  a  reasonable  doubt  as  to  wheth- 
er the  defendant  was  at  some  other  place  when 
tbe  crime  was  committed,  then  you  should  give 
the  defendant  the  benefit  of  that  doubt,  and  find 
the  defendant  not  guilty,  subject,  however,  to 
the  other  instructions  which  I  will  give  you  rela- 
tive to  the  law  of  this  case.  Regarding  the  de- 
fense of  an  alibi,  you  are  instructed  tbat  the  de* 
fendant  ia  not  required  to  prove  that  defenae  be- 
yond a  reasonable  doubt  to  entitle  hira  to  acquit- 
tal, but  it  ia  aufficient  if  the  evidence  raiaes  a 
reasonable  doubt  of  bis  presence  at  the  time  and 

flace  of  the  commission  of  the  crime  charged, 
n  this  case,  however,  you  should  bear  in  mind 
tbe  Inatrnction  whidi  I  have  heretofore  given 
yon  that  if  the  defendant  and  Anna  Bootii  were 
acting  together  with  the  common  deaign  to  bring 
about  the  death  of  William  Booth,  in  the  man- 
ner and  as  charged  in  the  indictment,  it  would 
not  be  necessarv  for  both  of  them  to  have  been 
actually  present  at  tbe  place  and  at  the  time 
of  the  allseed  crime,  fbr,  as  I  have  stated  to  you 
btfors,  eseh  eodsfendsnt  is  bound  by  ths  act  of 
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the  other  in  tlie  furthenmee  and  execution  of 
the  common  design." 

This  la  vndfmbtedly  a  correct  and  excel- 
lent abstract  exposition  of  lav,  and.  It  the 
record  disclosed  any  evidence  of  a  common 
design  or  conspiracy  to  take  'the  life  of  Wil- 
liam Booth,  there  wouW  be  no  doubt  what- 
ever of  the  correctness  of  the  charge.  We 
have  searched  the  record  In  vain  for  a  sdn- 
tllla  of  evidence  tending  to  disclose  any  con- 
spiracy or  cMnmon  design  to  perpetrate  a 
homicide.  This  court.  In  a  long  line  of  deci- 
sions be^inniug  with  Morris  v.  Perkins,  6  Or. 
350,  has  held  that  It  Is  error  to  submit  to  a 
Jury  questions  of  fact  up(m  whldi  there  is  no 
evld^ce.  That  the  concluding  portions  of 
the  instruction  quoted  is  error  cannot,  there- 
fore, be  doubted,  and  to  determine  that  it 
was  prejudicial  to  the  defendant's  interest 
is  manifest  from  the  mere  reading. 

[II]  It  has  be^  ursed  that,  even  though 
the  instruction  is  error,  the  Judgment  should 
be  aiBrmed  nnder  the  authority  of  section  3 
of  article  7  of  the  state  Oonstitutloa  as 
amended  In  1911,  (Laws  lAll  p*  7)  wherein 
it  is  ptoTlded  that: 

the  Supreme  Coart  aball  be  opinion,  aft- 
er consideration  of  *  *  *  the  matters  thus 
snbmitted,  that  the  judgment  of  the  court  ap- 
pealed tram  was  such  as  should  have  been  ren- 
dered In  the  ease,  such  judgment  shall  be  affirm- 
ed, notwithstanding  any  error  committed  dur- 
ing the  trial" 

To  answer  this  snggestion  fully  would  in- 
volve such  a  discussion  of  the  valne  and  ef- 
fect of  the  evidence  In  the  case  as  would, 
nnder  the  drcnmstances,  be  Impnver.  We 
thus  confine  ourselves  to  saying  that  an 
elindnation  of  the  qoestirai  oC  coni^racy 
might  well  have  a  direct  taflnence  npon  a 
jniy*!  determination  of  the  degree  at  aima 
inndved  In  the  acta  as  a  crime,  and  mdi 
determbiatl<m  must  always  lemaln  a  fone- 
tlcai  of  the  Jury  rather  than  of  the  court. 

It  follows  that  the  Jodgm^t  must  be  re- 
versed, and  the  cause  remanded  tor  a  new 
trIaL 

MOORB,  O.  J.,  and  HARRIS  and  Uc- 
BBIDE,  JJ.,  concur. 


PACIFIC  CO.  v.  CRONAN. 
(Snpreme  Court  of  Oregon.    Dee.  27,  1916.) 

1.  PZJEADZNO  ^=>261  —  AlfSMDUBItX  DUSIRQ 

TeiaIt-Vabiancb. 
Where  defendant,  by  evident  clerical  er- 
ror, failed  to  deny  material  allegations,  the 
rule  against  amendment  changing  the  cause  of 
action  does  not  prevent  amendment  to  enter  the 
denial,  especially  where  both  parties  went  to  trial 
on  the  theory  that  such  matters  were  at  issue, 
and  plaintiff's  only  objections  were  too  gener- 
al to  indicate  the  defecL 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  if  704-800;  Dec  Dig.  «=a26l.] 

2.  PLEADtNO  «=92S0(1)— AlfSIfDlfBNT  DtJBIHQ 
TRIAEj— Yabiahcs. 

^e  allowance  or  refusal  of  an  amendrntnt 
is  largely  a  matter  of  discretion  of  the  court 


and  depends  on  dreomstaaces  of  fhe  particulu 
case. 

IE±  Not«.»For  other  cases,  see  Pleading, 
CenL  Dig.  S  601;  ,  Dec.  Dig.  ^236(1).] 

3.  Plbadino  «s»25S(B)— Au£ND2m:rt  Dnaina 
Tbial. 

Courts  should  be  liberal  In  granting  amend- 
ments pending  trial,  wboi  it  Is  evident  that 
such  course  will  further  juatiee,  particularly  in 
the  case  of  the  defendant. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  H  771,  77?;  Dec  Dig.  «=»258(3)Tl 

Department  1*  Ajppeal  from  Circuit  Courts 
Morrow  County;  Gilbert  W.  Phelps,  Judge. 

Action  by  the  Pacific  Company  against  J. 
E.  Gronan.  Judgment  for  defendant,  and 
plaJntlfC  appeals.  Affirmed.,. 

This  is  am  action  to  recover  cramiission  for 
services  in  procuring  a  purdxaser  for  bank 
stock.  Hhe  comiAalnt,  omitting  formal  mat- 
ters, Is  substantially  as  foUows: 

"I.  That  the  Charles  E,  Walters  ComBany  at 
all  times  hereinafter  mentioned  was.  Is,  and 
has  been  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Iowa,  and  having 
complied  with  all  the  laws  of  the  state  of  Ore- 
gon with  reference  to  ncmresidcnt  eocporatioB, 
and  at  all  times  was  antiiorteed  to  do  onstBsas 
in  the  state  of  Oregon. 

"11.  That  on  or  about  the  24th  day  of  Octo- 
ber,  1013,  in  the  of  Portland.  Multnomah 
county.  Or.,  the  defendant  herein  orally  agreed 
with  the  Charles  E.  Waltera  Company,  a  cor- 
poration.  that  if  the  Charles  E.  Walters  Com- 
pany would  procure  a  purchaser  ready,  able, 
and  willing  to  purchase  from  J.  E.  Cronan  202 
shares  of  stock  In  the  Bank  of  lone,  located  at 
lone  Or.  at  the  book  value  of  said  shares  of 
stock,  which  was  estimated  to  be  $50  per  share, 
that  defendant  would  pay  said  the  Charles  E. 
Walters  Company  6  per  cent,  of  the  total  price 
for  which  said  shares  of  stock  were  sold  or  at 
which  the  said  the  Charles  E.  Walters  Company 
procured  a  purchaser. 

"III.  That  terms  as  to  the  time  of  payment 
by  the  purchaser  of  said  shares  of  stock  were 
to  be  made  by  said  J.  E.  Cronan  at  the  time  a 
purchaser  was  procured. 

"IV.  That  thereafter  on,  to  wit,  about  the 
26th  day  of  October,  1818,  the  Charles  E.  Wal- 
ters Company  did  procure  a  purchaser,  to  wit, 
one  L.  M.  Meeker,  who  was  ready,  able,  and 
wiUlng  to  purchase  satd  bank  stock  upon  terms 
fixed  by  the  defendant,  and  thereupon  the 
Charles  B.  Walters  Company  notified  the  de- 
fendant and  arranged  a  meeting  between  L.  M. 
Meeker  and  said  defendant,  whieh  meeting  was 
held  on  the  26th  day  of  October,  1918,  and  terms 
of  payment  were  arranged  so  that  L.  M.  Meeker 
agreed  to  pay  unto  said  J.  E.  Cronan  for  said 
202  shares  of  stock  the  book  valae  thereof  idos 
6  per  cent  npon  terms  saUsftietoiy  to  said 
J.  E.  Cronan. 

"V.  That  said  L.  M.  M'>eker  as  a  purchaser 
was  procured  soldy  through  the  efforts  of  the 
said  the  Charles  B.  Walters  Company  and  the 
meeting  between  said  L.  M.  Meeker  and  J.  R 
Cronan  was  procured  solely  by  the  efforts  of 
said  the  Charles  B.  Walters  Company. 

"VI.  That  the  book  value  of  said  shares  of 
stock  at  all  times  herein  mentioned  was  at  least 
$55  per  share. 

*'VII.  That  5  per  cent  of  the  agreed  sale 
price  of  said  202  shares  of  stock  fitted  between 
said  J.  E.  Cronan  and  L.  M.  Meeker  is  the  sum 
of  $553.50.   •   •  • 

"IX.  That  prior  to  the  commencement  of  this 
action,  to  Wit,  on  tbe  23d  day  of  April,  1014, 
the  Charles  B.  Walters  Company  regularly 
sold  and  asrigned  unto  plaintiff  aU  of  Its  right, 
tiAe,  and  Interest  in  the  matters  covered  in  this 
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complftlBt^  sod  tt«  daitti  of  BaM  tbe  GhftrieB 
S;.  Wiaten  Coinpft,ny  a«idiwt  tbe  defendaxkt"  . 

The  original  answer  denied  all  of  tiie  above 
pan^aphs,  except  II  and  YI.  Upcm  tbe 
trial  i^alntifr  Introduced  testlmonr  tendbog 
to  snpport  tbe  vhole  case  made  by  tbe  i^ead- 
tngs,  iDClndlns  tbe  auctions  made  In  para- 
grapbs  XI  and  VI,  and  tbe  defendant  also 
went  into  tbe  whole  case  and  offered  testl- 
UKXiy  tenOliv  to  show  tbat  tbe  original  offer 
to  sell  was  eoapled  witb  a  condltlMi  tbat  tbe 
pnrduue  waa  to  Include  certain  real  estate 
owned  by  defOidant  and  not  otberwlse.  He 
also  dented,  In  snbstaDce,  that  he  and  Meeker 
fiTOT  came  to  an  agreement  as  to  t«ms  of 
payment  Tbe  plaintiff  objected  to  testimony 
offtered  tending  to  sbow  that  tbe  original  offer 
to  sell  was  on  condlttra  that  the  land  of  de- 
fnidant  ahonld  go  wltb  Uw  purchase  ci  the 
Utoc^  There  were  sevena  objections  of  tbli 
dtaracter  made,  but  tiiey  were  either  general 
and  to  tbe  effect  that  tbe  erldence  offered 
was  not  within  tbe  lasaes  pleaded  or  merely 
general  without  stating  tbe  grounds.  At  no 
time  while  tbe  testimony  was  being  offOred 
did  comifl61  for  the  plalntlfl  apedflcally  point 
out  or  call  to  the  attention  at  the  ooort  the 
fbct  tbat  paragra^  II  and  TI  bad  not  beoi 
dolled.  Tbe  objections  being  OTermled  conn- 
sd  for  tbe  lA^ntlfl  mored  tor  a  directed 
verdict,  and  for  the  first  time  spedflcally 
called  attention  to  tbe  fact  tiiat  paragraphs 
II  and  TI  of  the  complaint  had  not  been  de- 
nied, ^ni^enpon  conna^  tor  defendant  mov- 
ed  the  conrt  for  leave  to  amend  by  denying 
these  paragraphs,  and,  tbe  amendment  being 
permitted,  tbe  motion  fer  judgment  on  tbe 
verdict  was  overruled,  to  all  of  wbtcb  coun- 
sel for  plaintiff  excepted.  Tbe  matter  then 
went  to  tbe  jury  and  resulted  In  a  verdict 
and  judgment  for  defoidant,  trom  whldt 
plaintiff  appeals, 

Joel  D.  Pomerwe,  of  Portland  (Ooy  Bur- 
nett, of  Portland,  on  tbe  brief),  for  appellant 
Guy  C.  H.  Corliss,  of  Portland  (Sam  B.  Van 
Vactor,  of  Heppner,  on  the  brief),  fOr  re- 
niondent 

McBSIDE,  J.  (after  stating  tbe  facts  as 
above).  [1]  Tbe  court  did  not  err  In  submit- 
ting ttie  case  to  the  jury  as  tbe  defendant's 
eridence  tended  In  some  degree  to  show  tbat 
Meeker  and  the  defradant  never  came  to  a 
final,  definite  agreement  as  to  the  terms  of 
payment  W^le  a  defendant  cannot  amend 
upon  the  trial  by  Introducing  an  entirely  new 
cause  of  defense,  we  do  not  think  the  role 
goes  so  far  as  to  prohibit  the  amendment  of 
wbat'ln  view  of  the  facts  In  the  case,  was  an 
obvious  clerical  error  or  oversight  At  tbe 
time  the  deposition  of  the  first  wltoess  for 
plaintiff  was  takoi,  whldi  was  several  days 
before  the  trial.  It  must  have  been  apparent 
to  couns^  tta  plaintiff  that  the  deftase  was 
proceeding  npim  tbe  theory  that  the  matter 
alleged  In  paragraph  II  was  In  Issue  and  that 
a  negaticm  of  it  was  the  mlnclpal  defense  re- 


m 

lied  upon.  THe  plaintiff  eramlnM  the  wit- 
ness Meeker  as  to  the  first  dealings  between 
himself  and  defendant  where  tbe  offer  was 
made  by  defendant  to  sell  tbe  stock  with  the 
land  Included  and  farther  as  to  a  commiml- 
catlon  from  the  Walter's  corporation  Infonn- 
Ing  him  tbat  they  had  itie  bank  for  sale 
without  tbe  land.  Upon  cross-examination 
tbe  plaintifTs  counsel  objected  tbat  these 
mattes  were  not  within  tbe  issues  pleaded, 
but  did  not  call  specific  attention  to  ttils  par* 
ticnlar  d^ect  as  to  denials.  The  deposition 
of  this  witness  was  offered  on  the  trial,  and 
it  does  not  appear  that  the  objections  raised 
at  the  time  the  deposition  was  taken  were 
saved  in  the  circuit  court  The  plaintiff  hav- 
ing gone  into  the  aoestlott  of  the  contract 
folly  upon  this  subject  and  treated  the  mat- 
ter of  the  substance  of  the  cmtract  as  if  It 
were  actually  in  Issue  was  In  no  position  to 
object  to  testimony  that  It  was  not,  In  fact 
in  Issue  as  a  matter  d  tedmlcal  pleading. 
Plaintiff  evideoUy  was  not  misled  In  any  re- 
spect by  the  omlssicm  as  its  oounsd  presmted 
its  side  Uf  the  case  predsely  as  though  the 
allegatltm  wwe  denied,  and  having  done  so 
should  not  be  allowed  to  diuige  its  theory 
when  drfsndant  merely  met  tiie  testimony 
Introdnosd  by  It  Tbe  objections  made  to  de-* 
tendanf  s  testimony,  whUe  perhaps  technical- 
ly saffldent  were  not  calculated  to  Inform 
the  oQurt  or  oHKMing  counsel  of  tbe  particu- 
lar d^eot  in  the  pleading  upon  which  plain- 
tiff relied.  In  fact  Uke  real  purpose  of  the 
objections  was  shrewdly  majsked  behind  gen- 
eralities, and  It  was  not  until  counsel  by  a 
motion  to  direct  a  verdict  disclosed  the  fact 
tbat  like  Ah  Bin  of  po^lc  memory  he  had  a 
Burreptltloas  "rl^t  bower"  In  reserve  in  the 
shape  of  an  omitted  denial  that  the  conrt  and 
counsel  discovered  tbe  natnre  of  the  objec- 
tions to  the  testimony. 

[2]  Tbe  allowance  or  refusal  of  an  amend- 
ment is  laxgdy  a  matter  of  di8creti<m  of  the 
court  and  must  depend  upon  tbe  peculiar  dr- 
cumstances  of  each  particular  case ;  the  gen- 
eral role  being  tbat  the  ruling  of  tbe  trial 
court  Upon  the  question  will  not  be  disturbed 
unless  there  Is  an  abuse  of  discretion  or  an 
absolute  disregard  of  some  affirmative  stat- 
ute. It  iB  also  universally  held  tbat  tbe 
courts  should  be  liberal  in  granting  such 
amendments  when  it  Is  evident  tbat  such  per- 
mission will  be  in  furtherance  of  Justice,  and 
this  Is  particularly  tbe  case  In  respect  to  de 
fendants.  Bliss  on  Code  Pleading  (3d  Ed.) 
§  430;  1  Cyc.  518;  81  Oyc  422.  The  reason 
for  this  discrimination  In  favor  of  a  defend- 
ant is  tbat,  while  a  plaintiff,  whose  evidence 
is  shut  out  by  reason  of  a  lack  of  a  material 
allegation,  may  take  a  nonsuit  and  begin 
again,  the  defendant  has  no  sudi  remedy, 
but  mnst  lose  irretrievably. 

[3]  VPte  are  of  the  tqdnion  that  the  plaintiff 
by  proceeding  in  the  introduction  of  evidence 
upon  the  theory  that  the  nature  of  tbe  con- 
tzact  was  la  issue  was  estcwed  to  assert 
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tbat  sach  fact  had  not  been  technlcaUy  Pnt 
In  IsBoe  by  the  pleadings,  and  that  the  action 
of  the  court  In  pramlttinK  the  defradant  to 
meet  the  evidence  so  introduced  and  to  amend 
his  answer  to  conform  to  the  facts  proved 
was  not  an  abase  of  discretion,  but  on  the 
contrary  was  in  furtherance  of  justice,  the 
ultimate  aim  of  which  is  to  allow  every  imt- 
ty  a  fair  trial  ui>on  the  merits.  Plaintiff 
having  opened  the  door  for  the  reception  of 
such  evidence  cannot  complain  because  the 
defendant  and  the  court  treated  his  example 
as  good  law.  Charlton  v.  Scovllle,  08  Hun. 
848,  22  N.  X.  Supp.  883. 
The  Judgment  is  affirmed. 

MOORS.  C.  J.,  and  BURNETT  and  BEN- 
SON, JJ.,  ocmcnr. 


PARKER  et  aL  v.  KELSET  et  aL 
(Supreme  Court  ol  Oregon.    Dec.  .18,  1916.) 

1.  Gxrrs  4=949(4)— Evidbrob—Fabol  Gift  or 

Evidence  in  a  suit  to  quiet  title  held  lUlB- 
cient  to  support  a  finding  that  plaintiff*B  fa- 
ther made  a  parol  gift  of  the  laud  in  qoestira 
to  his  daughter  during  his  lifetime. 

[Ed.  Note.— For  other  cases,  see  <Ufti.  Cent. 
£%.  f  89;  Dec.  Dig.  «=»48(4)J 

2.  Gifts  •&=>25  —  Pabol  Gift  or  IiUiD  — 

SXA.TUTES. 

Under  L.  O.  L.  |  804,  providing  that  Inter- 
ests in  land  canoot  be  created  or  transferred  ex* 
cept  by  operation  of  law,  or  by  an  instrommt 
in  writing,  a  mere  parol  gift  of  realty  will  not 
of  itself  pass  title. 

[Ed.  Note.— For  other  cases,  see  GUfts,  Omt. 
Dig.  H  43-48;   Dec  IHg.  «S325.] 

8.  ADVEBSK  POSSESSICK  ^=>41— BBqniaiTE&— 
Effect. 

Continuous  adverse  possession  of  land  tot 
ten  jean  under  a  claim  of  title  Is  sufficient  to 
pass  to  the  possessor  the  fee-simple  estate. 

[Ed.  Note.— For  other  eases,  see  Adverse  Fos> 
session.  Cent  Dig.  H  184^06;  Dee.  Dig.  «=» 
41.] 

4.  Advbbsb  PossBHXon  <^70SMqxnMiiM» 

Fasoi.  Gift. 
A  parol  gift  of  land  is  soffident  to  inaugu- 
rate adverse  possession. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session. Cent.  Dig.  11  894r-lL4;  Dee.  Dig.  «s» 
70.] 

5.  Adtebbb  FoeausiOK  ^n06— Bmor— Bz- 

TKNT. 

Where  plaintiffs  claim  by  adverse  posses- 
sion inaugurated  by  a  parol  gift  of  land,  tbey 
may  obtam  title  to  the  portion  actually  udos- 
ed  only. 

[Ed.  Note.— For  other  eases,  sse  Advetw  Pos- 
session, Cent.  Dig.  H  633-S36;  Dec;  Dig.  «s» 
96.] 

In  Banc.  Appeal  from  Circuit  Court, 
Union  County ;  J.  W.  Knowles,  Judge. 

Suit  by  Violet  Parker  and  another  against 
Grace  Eelsey,  widow  and  executrix  of  the  es- 
tate of  L.  8.  Kelsey,  and  others,  to  quiet  title. 
From  a  decree  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

This  ia  a  suit  to  quiet  title  of  the  plain- 
tiff Violet  Parker  to  a  certain  quarter  sec- 


titm  of  realty  in  Usltm  oonnty.  Ilw  com- 
plaint alleges  that  she  is  the  owner  in  fee 
simple  of  the  land,  and  that  since  the  year 
1900  she  and  her  husband  have  been  in  the 
contlnuoui^  ex<daslve,  visible,  open,  and  no- 
torious adverse  poeseisBion  of  tlie  tract  nnder 
assertion  of  right  claiming  at  all  times  to 
own  the  same  as  egalnBt  the  whole  world, 
A  demurrer  to  the  complaint  was  overruled, 
and  the  deflendants  who  appeared  flled  an 
answer  denying  all  the  allegations  of  owner- 
ship in  the  plaintiffs.  Tliat  pleading  also 
recites,  In  substance,  that  Grace  Kelsey  la 
the  surviving  widow,  and*  that  Violet  Parker 
together  with  certain  defendants  are  daugh- 
ters of  L.  B.  Kelsey.  deceased ;  that  be  made 
a  will  devi^ng  all  his  real  pnq>aty  to  bis 
own  (dilldren  and  titiose  of  a  deceased  dau^ 
ter  subject  to  a  life  annuity  of  11,500  per 
annum  to  his  widow;  that  at  the  time  of  his 
death  the  decedent  was  the  owner  in  fee  of 
the  land  In  questl(m ;  and  that  they  deralgn 
title  ther^  by  vtrtne  of  hU  will.  1b» 
reply  travorses  all  the  new  matter  of  the  an- 
swer. After  hearing  the  testimony  and  ar> 
gument  of  counsel,  the  drcult  court  entered 
a  decree  quieting  the  title  of  the  plaintiff 
Violet  Parker  to  all  the  land  iudosed  by  her, 
being  the  entire  quarter,  exoq^  peztaapa  fire 
or  six  acres  lying  outside  her  taaee^  The 
defendants  aiq;>eal. 

0.  H.  Finn,  of  La  Grande,  tot  appellants. 
Thoet,  H.  Crawford,  of  La  Grande  (Crawford 
&  Bakln.  of  La  Grande,  on  the  brief),  for 
respondent 

BURNETT.  J.  Otfbar  Btattng  Qw  fticts  as 
above).  Then  li  no  contention  In  ttie  testi- 
mony but  that  the  plaintiffs,  Violet  Parker 
and  her  husband,  bare  been  In  oontlnuoos 
possession  at  the  prantses  slnoe  about  Feb* 
roary  or  March,  1899;  that  they  have  in- 
closed the  same,  farmed  them  either  by  them- 
selves or  by  toiants  wery  year;  and,  finally, 
tbat  In  191S,  shortly  before  the  acddratal 
death  of  her  father,  they  built  a  am^  house 
and  shed  th^eon.  It  Is  agreed,  also^  tlut 
the  plaintiffs  have  paid  the  taxes  on  the 
property  every  year  since  1890.  They  base 
the  title  of  Vl<det  Parker  <m  a  parol  gift  of 
the  land  made  to  her  by  her  father  In  the 
early  spring  of  1609,  coupled  with  her  entry 
thereupon  in  pursuance  of  the  gift,  and  oon- 
tlnuons  adverse  holding  of  the  same  until 
the  present  tim&  The  only  writing  Involved 
Is  a  letter  written  L.  S.  ^Isey  to  the 
plaintiff  Violet  some  time  In  February  or 
March,  1899,  and  delivered  to  her  by  her 
sister  at  the  direction  of  the  writer.  •  It  is 
here  set  out: 

"Vi<^et— Dear  Daugliter:  If  Harry  (huaband> 
wants  to  go  farming,  I  will  make  you  a  present 
of  the  forty  acres  of  land  that  I  bought  of 
Will  Tanner,  and  if  that  is  not  enough,  I  wUl 
rent  him  some  more  land,  but  I  thii&  he  had 
better  run  the  post  office  this  summer— as  yoa 
would  have  to  build  a  bouse  on  the  land  audi 
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OSw  plaintiff  TifOrt  tartUleil: 

"Well,  I  acc^ted  Um  land  In  1800  when  mj 

father  ^ve  it  to  me,  and  in  1900  I  taioed— pot 
a  partition  fence  between  his  i^aee  and  nune. 
Us  40  seres  Joining  and  mine.'*^ 

She  stated  that  she  and  her  husband  fann- 
ed the  land,  kept  up  the  ditdies  and  fences, 
and  in  the  spring  of  1913  bnllt  a  house  and 
shed  npon  it;  that  she  never  paid  any  rent 
for  It,  but  leased  it  to  others  part  of  the 
time,  and  otherwise  She  and  her  husband 
cultivated  it  themselres,  using  the  crops  and 
the  rents  for  their  own  .purposes;  and  that 
her  father  never  claimed  the  land  from  her. 
Laura  GofF,  her  full  sister,  testified: 
"Why  my  father  alwaya  aald  that  it  was  my 
sist^i  land;  that  he  gave  it  to  her,  and  he 
would  be  wiilinc  at  any  time  to  give  a  dee^ 
if  my  stepmother  would  si^  it,  out  he  said 
aha  never  would  talk  about  sicning  it  He  aayi. 
'The  land  is  hers,  and  It  ia  bera  while  I  live/ 
and  he  aays.  'I  wUl  fix  It  when  I  die,  that  It 
will  be  hers  afterwards.'  'Why,'  he  says,  'she 
dom't  need  to  worry  about  a  deed  at  all,  be- 
cause,* he  said,  'the  land  will  be  always  hers.' " 

Lane  Ooff,  the  husband  <^  L-aura  Goff,  de- 
posed that  he  contemplated  buying  the  tract 
and  Inqnlrtng  of  Kelsey  asked  If  it  would 
be  poaslble  for  him  (G<^  to  get  the  title  to 
the  land  if  he  bonsHt  it,  and  be  goes  oa  to 
say  0>peaking  ct  Kelsey): 

"And  be  said  that  he  could  not  cive  any  bet- 
ter title  than  she  had  (referrtnff  to  yiolet)«  that 
his  wife  refused  to  g^ve  a  deed.  And  he  says: 
'Well,  it  is  her  land  and  doeau't  belong  to  me.' 
He  says,  'It  is  her  land,  and  belongs  to  her 
while  I  live,  and  when  I  die  I  will  fix  it  so  It 
will  be  hers  then  (meaning  Violet).' " 

Goff  also  narrated  as  a  witness  that  he 
contemplated  running  a  ditch  to  his  own  land 
situated  below  the  premises  in  question,  and 
that  Kelsey  told  him  he  could  surr^  a  ditch 
through  on  his  land,  but  that  when  he  made 
the  survey  he  found  that  a  ditch  there  would 
not  accomplish  his  purpose  In  another  in- 
terview with  Kelsey,  as  the  witness  states: 

"He  aays,  'You  had  better  go  and  see  Violet, 
and  see  if  you  can  get  a  right  of  way  through 
Iwr,  and  that  will  put  your  ditch  higb  enough, 
so  you  can  get  over  die  hill,  or  the  place  you 
want  to  get  over' — a  low  place  In  the  hllL  And 
so  I  did.  I  went  up  and  saw  Mrs.  Parker,  and 
arranged  with  her  for  a  right  of  way  for  the 
ditch,  which  she  gave  me,  and  I  drew  up  a  con- 
tract, and  paid  her  for  the  right  of  way;  gave 
ha  $50  tor  the  r^ht  of  way  Cor  the  ditdL" 

Bd  Cames  applied  to  Mr.  Kelsey  to  lease 
the  tract  in  question  and  another  40  imme- 
diately east  of  the  eame.  Speaking  ct  Kel- 
8^,  the  witness  says:' 

"And  I  went  to  him  and  I  wanted  to  rent  the 
land,  and  he  says:  'I'll  rent  you  my  part  of  it, 
and  you  will  have  to  see  Mr.  Parker.  I  give 
that  to  my  daughter.'  He  says,  'Tou  can  x&a.t 
it  from  him.  I  think.*  And  T  saw  Mr.  Parker 
and  rented  it,  and  also  Mr.  Kelsey'a" 

Oeorge  Ounes  went  to  Keleey  and  tried  to 
buy  four  acres  in  the  aoutbweat  comer  of  the 
disputed  tract  He  Imputes  this  language  to 
Kelsey: 

"  'Well,  I  don't  know,  George.'  •  •  •  He 
studied  a  little  while,  and  be  aays,  *No,  T  can't 
sdl  it  heoanse  I  deeded  It  to  Violet  Parker.* 


And  he  says  Tou  go  to  her,  and.  U  she  want* 
to  s^  four  acres.  It  Is  all  right  with  me.* " 

Grant  Dalton  owned  an  irrigation  ditch 
croMdng  tiie  tract  He  says  that  Mr.  Kelsey 
told  him  that  Mrs.  Parker  was  goii«  to  siHit 
the  water  off  if  be  did  not  pot  In  the  boxes 
and  fix  the  bridges  up  on  the  land.  He  said 
that  Mrs.  Parker  owned  it,  and  that  she  was 
going  to  shut  the  water  off  if  he  did  not  fix 
the  hog  gaps  and  the  bridge  H.  A  Monday 
says  he  sought  to  boy  the  land  of  Kels^  in 
Marcb  or  April,  1918,  and  that  tbe  latter 
replied  that  he  could  not  sell  it  to  bim;  that 
he  gave  it  to  Vl(det  when  sbe  was  married. 
In  1007  or  1008  Sam  Games  applied  to  Mr. 
Kelsey  to  buy  the  land,  but  was  Informed  by 
bim  that  It  belonged  to  the  Parkers,  a 
Olsen  testtOed  that  he  was  employed  by  the 
Parkers  about  1800  or  1800  in  putting  in 
crops  on  the  land ;  that  during  the  time  he 
was  at  work  Kelsey  came  to  him  and  told 
bim  that  be  bad  given  that  40-acre  tract  to 
bis  daughter,  Mrs.  Parker.  Chris  Peterson 
applied  to  Kelsey  for  leave  to  conduct  an 
irrigation  ditch  throagh  the  premiaes,  but 
was  referred  by  him  to  Mrs.  Parker.  Die 
testimony. for  the  defendants,  who  have  ap- 
peared in  the  case,  comes  entirely  from  the 
widow  and  her  children  by  Kelsey's  second 
marriage  and  the  husband  of  one  ot  her 
dau^ters.  Oiaries  Hutchinson,  the  son-in- 
law,  testified,  in  substance,  that  some  of  the 
daughters  by  the  second  marrlajw  reported 
to  Kelsey  that  Violet  had  made  a  claim  that 
she  could  hold  the  land  by  virtue  of  a  tax 
title,  and  that  after  consulting  an  attorney 
her  father  made  the  statement  that  she 
could  not  hold  the  land  by  tax  title  w  any 
other  way;  further,  that  somewhere  about 
1910  Kelsey  said  that  he  himself  would  put 
in  the  claim  for  water  on  the  land  to  be  ad- 
Justed  by  the  water  board;  and.  lastly,  that 
some  time  in  1012  Kelsey  said  to  hU  wife: 
"Dearie,  your  head  was  level,  when  you 
would  not  sign  that  deed."  Mrs.  Kelsey  says 
that  in  1800  she  had  a  conversation  with  ber 
husband  about  the  land.  She  goes  on  to 
state: 

"I  aikeA  Mr.  Kelsey  if  he  meant  to  deed  the 
land,  and  he  said.  Tea.'  I  said,  'You  can't  do 
that,  because  I  won't  sign  the  deed.'  He  saya: 
'Oh,  yea;  we  will  give  them  the  land.'  And  I 
said,  'In  justice  to  them  all,  you  have —  "* 
(Interruption  by  counsel.)  And  She  continued: 
^'That  he  would  have  to  give  them  all  40  acres 
of  ground,  and  I  said,  'If  you  do  that,  with  the 
large  family  we  have,  you  and  I  will  be  in  the 
pooriiouae.*  *  *  *  He  said,  'Well  we  will 
let  them  have  the  use  of  the  land  until  tfaey 
get  started.'  Presumably  tho  usm  got 
started." 

Sbe  reported  that,  when  Mr.  Eels^  came 
home  fnott  putting  in  the  claim  for  tbe  water 
right  before  the  water  board,  he  said: 

"  That  shyster  was  there  to  put  in  a  claim 
for  ttiat  land.*  I  says,  'Did  you  allow  him  to 
do  soT*  He  saya:  'No,  I  didn't;  I  told  him  I 
would  tend  to  my  own  water  righta.' " 

Sbe  also  said  that  about  the  year  1910  her 
husband  said  that  they  (referring  to  the 
Parkers)  did  not  own  the  land;  that  be 
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^nld  take  care  of  the  ditch  rights,  woi^ 
enlargiB  the  ditch  If  he  wanted  to ;  and  tiiat 
It  would  be  a  Joke  to  pay  damages  through 
bis  own  laud.  Again,  she  makes  this  state- 
ment In  answer  to  a  <ine8tlon  abont  what 
Kels^  said :  concerning  his  intenttona: 

"Wen,  there  wa«  one  day  we  were  ridiag  by 
the  j)reiiaiBe6  in  gnestion,  and  he  called  my  at- 
tention to  the  poor  crop  on  the  gronnd,  and  he 
said,  'X  have  a  notion  to  sell  the  laud,'  as  some 
one  had  wanted  to  buy  it  of  him,  and  he  said 
'It  is  practically  cut  on  from  what  we  already 
own,  as  we  hare  sold  Luther,  and.  for  all  Mr. 
Parker  gets  oat  of  it,  it  doesn't  make  him  much 
good.'  I  says,  'There  would  be  a  powwow  in 
the  Parker  family  if  you  speak  about  selling 
it,*  and  he  says,  *I  guess  I  will  do  as  I  choose, 
l^ey  dou't  own  it  yet.'  He  says,  *If  we  don't 
sell  it,  Viol^  can  take  it  as  her  share  when  It 
comes  to  a  settlement.*  ** 

llaud  Hutdilnson,  a  married  daughter,  of 
the  second  group  ot  dilldren,  testified  about 
telling  her  father  that  Mrs.  Parka>  had  said: 

"When  Lather  gets  his  breaking  done,  m 
■wing  my  fence  around  It  and  ti^  it  In." 

And  that  her  father  Hild: 

"Violet  had  better  be  satisfied  with  what  she 
is  getting  out  of  the  land.  If  she  gets  too  smart, 
■he  won't  get  that." 

She  says  that  Mr.  Qofl  told  KeLaey  that 
Parker  wanted  some  damages  for  enlarging 
the  Irrigation  ditch  across  the  pr^uises,  and 
that  her  father  replied,  "Tou  dOB*t  hare  to 
pay  any  damages.*'  And  he  said,  "I  own  the 
land."  Other  members  of  the  second  set  of 
(Alldrea  narrate  their  oimcnrrlug  versiona  of 
these  different  occurrences  mentioned  In  the 
testimony  for  the  detoidanta.  Bthd  Fors- 
atrom  speaks  thus  of  what  her  fhther  said: 

"Well,  when  Mr.  and  Hrs.  Parker  were  first 
married,  his  intention  was  to  gire  than  the 
land,  and  mother  would  never  sign  the  deed,  and 
later  years  I  have  heard  him  say  he  was  thank- 
ful that  she  never  atened  the  deed  to  the  land; 
that,  if  ehe  bad  of.  he  would  have  trouble  get- 
ting his  ditches  through;  otherwise  the'  land 
belonged  to  him  and  he  could  do  as  he  liked." 

The  fact  that  Kelsey  had  two  sets  of  chil- 
dren and  a  second  wife  gives  a  pronounced 
coloring  to  the  whole  transaction  and  large- 
ly explains  his  statements  to  his  wife  and 
the  younger  members  of  the  family.  The 
testimony  for  the  plaintiff  comes  mostly  from 
disinterested  witnesses.  On  the  other  hand, 
whatever  effect  may  be  given  to  It,  the  evi- 
dence for  the  defendants  Is  from  sources  di- 
rectly interested  In  the  result.  The  fact 
stands  undisputed  that  the  plaintiffs  have 
been  In  continnouB  possession  of  the  proper* 
ty  .since  1890;  that  they  have  inclosed  it, 
separating  it  frcna  the  lands  <^  K^se^ ;  that 
tbey  haver  paid  the  taxes  on  It  continuously ; 
that  they  have  cropped  it  every  year,  either 
In  person  or  by  thdr  taiants»  and  have  never 
paid  any  rent 

[1]  The  preponderance  of  the  testimony  Is 
to  the  effect  that  Kelsey  did  everything  be 
IpouM  to  effect  a  gift  ot  the  prqpaly  to  his 
daughter  by  ttie  flrst  wife  eoK^  to  actually 
make  a  conv^ance.of  the  same,  and  this  he 
would  have  done,  bi^  f<H>  the  fast  that  his 
!Hlf%  zeCund.  io  aiga  Um  jdsed.  :  From  her 


jown.  lips  come  ^tba  erpresbloDS  4>f  his  intra- 
tion  to  give  the  land  to  the  plaintiff  Violet 
This  also  is  Indicated  by  the  statement  of 
Mrs.  Pon^rom.  The  very  capable  circuit 
Judge  who  heard  and  saw  the  witnesses  had 
far  better  opportunity  to  estimate  the  effect 
and  value  of  the  testimony  or  their  state- 
ments than  we  who  have  only  the  paper  re- 
cital before  us.  A  careful  reading  of  the  en- 
tire record  convinces  us  that  his  concluEdmL 
on  the  facts  was  right 

[2]  It  Is  unquestioned  that  the  mere  parol 
gift  of  realty  wiU  not  of  Itself  pass  title;  for 
It  Is  said  In  section  804,  L.  0.  U:  - 

"No  estate  or  interest  in' real  property,  other 
than  a  lease  for  a  t^m  not  exceeding  one  year, 
nor  any  trust  or  power  concerning  such  proper- 
ty,  can  be  created,  transferred,  or  declared  oth- 
erwise than  by  operatitm  of  law,  or  by  a  con- 
veyance or  other  instrument  in  writinK,  sub- 
scribed by  tbe  party  ci-eating,  transferring,  or 
declaring  the  same,  or  by  his  lawful  agent,  nn* 
der  written  authority,  and  executed  with  such 
fbrmahties  bs  are  reaolred  by  law." 

[3]  On  the  other  hand,  it  is  a  rule  of  prop- 
erty In  this  state  that  c<mtinuous  adverse- 
possession  of  land  for  ten  years  under  a  claim 
of  title  Is  sufficient  to  pass  to  the  possessor 
the  fee  simple  estate.  This  effect  Is  worked 
out  by  "operation  of  law"  in  harmony  with 
the  language  of  the  statute  Just  quoted.  Cau- 
field  V.  Clark,  17  Or;  473,  21  Pac.  443, 11  Am. 
St  Hep.  84S ;  Bunnlgan  v.  Wood,  68  Or.  119, 
m  Pac.  581;  Stout  T.  Michelboofc,  S8  Or. 
372,  114  Pac.  929;  Parker  t.  Wolf,  69  Oc 
446,  138  Pac.  463. 

[4]  The  plTotaJ  point  In  this  case  Is  wheth- 
er a  parol  gift  of  the  land  is  sufficient  to  in- 
augurate adverse  possession.  The  rule  is- 
stated  thus  In  2  C.  J.  p.  150,  S  267: 

"Possession  of  land  by  a  donee  under  a  mere- 
parol  gift,  accompanied  with  a  daim  of  right, 
IS  adverse  as  against  the  donor,  and  if  continued 
without  interruption  for  the  statutory  period 
is. protected  by  the  statute  of  limitations  aoA 
matures  into  a  good  title.  The  statute  of  frauds 
does  not  prevent  one  froni  entering  and  claim- 
ing under  a  parol  gift  and  acquiring  tiUe  by 
adverse  posaession.  That  such  a  parol  gift  con- 
veys no  title  and  operates  only  as  a  mere  ten- 
ancy at  will  capable  of  revocation  or  diaaffirm- 
ance  by  the  donor  at  any  time  before  the  bar  ia 
complete  fs  immaterial ;  it  is  evidence  of  the- 
beginning  of  an  adverse  possesedon  by  the  donee 
which  can  be  repelled  only  by  showing  a  snbse- 
guent  recognition  of  the  donor's  superior  title, 
or  by  the  donor  redaiming  or  reasserting  his 
tiUe.    •  ♦ 

.  Tbe  followfug  precedents  teach  the  doty 
trine  enunciated  In  the  text  quoted:  Lee  t. 
Thompson,  90  Ala.  05,  11  South.  672;  New 
Haven  l^rust  Co.  t.  Camp.  83  Conn.  360,  76 
Atl.  1100;  StudstUl  T.  WUcox,  &4  Oa.  690,  20 
S.  B.  120;  Stewart  t.  Duffy,  116  111.  47,  6  N. 
a  424;  -  Wilson  t.  GampbeU,  119  Ind.  286,  21 
N.  £.983;  Albright  v.  Albright,  153  Iowa, 
307,  133  N.  W.  737;  I>elano  T.  Air,  167  Ky. 
369,  163  S.  W.  216 ;  Wheeler  t.  Laird,  147 
Mass.  421,  18  K.  B.  212;  In  re  St  Loul» 
Resistor. Title*  125  Ulnn.  484,147  N.  W.  666; 
Davis-  T.  Davis,  68  Miss.  478,  10  Sooth.  70; 
A^lea  .1.  Vaiwfl«ld,  106  Mo.  m  18  &  W.  90U 
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Tlppenhaner  t.  l^penliaiia-,  198 -Ky.  (S9, 106 
S.  W.  225. 

AlthougSt  he  knew  fiie  pMnUfFs  were  claim- 
ing title  and  were  ezerdeing  notorlons  acta 
of  ownenAilp  orer  the  pnverty,  he  took  no 
ttepa  whaterer  to  rescind  hla  gift.  Wm  state- 
ments to  hie  wife  and  members  of  his  young* 
er  tan^  are  not  shown  to  have  been  bronght 
to  the  attention  of  the  plalntiflh  and  would 
not  constltDte  a  resdsslim  of  the  gift  They 
have  a  strong  flaTor  of  being  made  to  placate 
the  wife  and  hn  diUdren  and  amounted  to 
mere  bhiff .  He  nerer  did  nor  said  ai^lhtag 
to  Ihe  plaintiffs  indicating  any  IntentlMi  to 
carry  Into  effect  what  he  Is  reported  by  the 
defendants'  witnesses  to  hsTe  said  on  the 
sabject  It  Is  not  necessary  to  constftnte  ad- 
▼erse  possession  that  It  ehonld  have  begun  In 
an  act  of  hostility  against  the  former  owner. 
By  his  own  doing  he  saay  give  Impulse  to 
that  condition.  Indeed,  when  a  man  of  his 
own  free  will  conveys  land  to  another,  he 
htmsetf  starts  the  condition  of  adverse  <dalm 
Id  f&Tor  of  the  other  party. 

[S]  The  decree  quieted  the  title  of  the 
plalutUf  Violet  Parker  only  to  what  land  was 
within  her  Inclosuie.  This  was  correct,  for, 
without  any  instrument  containing  words  of 
present  grant  IndlcatlDg  the  exact  termini  of 
the  holding,  the  plaintiffs  were  without  the 
coDventimial  color  of  title  to  support  their 
claim  to  anything  more  than  that  which  they 
actually  occupied.  Besides  this,  they  have 
not  appealed  from  the  decision  of  the  drcolt 
court  There  Is  no  error  In  the  zeoord  either 
of  fact  or  of  law. 

The  decree  la  affirmed. 


MOYEBS  V.  HOT  LAKE  SANATORIUM  00. 
et  aL 

(Supreme  Oourt  of  Oregon.  Dec.  27,  1916.) 

1.  Appeal  aho  Ebbob  ^330(1}— Afpbllutt 
— Abbionbk. 

L.  O.  L.  i  27,  requiring  every  actios  to  be 
proucuted  in  the  name  of  the  real  party  in  iU' 
terest,  section  38,  providing  that  no  action  ahall 
abate  by  the  death, .  marziags,  or  other  disabil- 
ity of  a  part?,  or  by  the  transfer  of  any  Interest 
therein,  if  the  cause  of  action  survive,  aod  sec- 
tion 549,  providing  that  any  party  to  a  judg- 
meni  or  decree  other  than  one  given  by  confea- 
aion  or  for  want  of  an  answer  may  appeal  there* 
firom,  when  construed  in  pari  materia,  do  not  re- 
quire a  substitntion  in  any  case  except  the 
death  of  a  party,  asd  under  thorn  an  assifniee, 
to  whom  a  party  has  assigned  his  interest  in 
tibe  propwty  affected  by  the  decree  subsequent 
to  its  rendition,  can  appeal  frttn  the  decree  in 
the  name  of  his  assignor. 

[Ed.  Notaw— For  other  cases,  see  ^nwal  and 
Error,  Cent  Dig.  H  1887-1840;  Dec.  Dig.  «» 
880(1).3 

2.  Appeal  aho  Ebbob  «s»193(4>— Harmless 
Ebbob— Pleading— Teohnioai.  Ebbob. 

In  a  suit  to  foreclose  a  trust  deed  which  pro- 
vided that,  after  default,  the  trustee  might  in- 
stitute foreclosure  proceedings  wheu  requested 
(o  do  so  by  the  holders  of  at  least  ooe-half  the 
outstanding  bonds  secured  thereby,  a  technical 


error  In  the  complaint,  In  stating  that  i  maiorl- 
ty  ot  the  holders  of  one-half  the  outstanding 
bonds  bad  requested  the  trustee  to  act,  which  er- 
ror was  not  made  a  ground  of  donurrer  and  was 
not  called  to  the  lown  court's  attention  so  that 
it  might  be  corrected  by  amendment  does  not 
require  a  reversal  of  the  decree  rendered  after 
a  aemurrer  had  been  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8  1226:  Deo,  Dig.  <8=9l»3(4); 
Pleading,  Cent  I>jg.  |  I860.] 

8.  Appeal  akd  Bbbob  «b919S(6}  —  FBESBNt- 

INO  QUKSTIONB  BXLOW  — NBOESSITT'-OUIS- 

BioN  or  Maxbual  AvumrT  noH  Cox- 
plaint. 

Where  the  complaint  omits  a  material  aver- 
ment a  decree  for  complainant  will  be  reversed, 
tliough  the  omission  was  not  called  to  the  lower 
court's  attention  by  the  demurrer. 

{Ed.  Note.— For  other  oases,  see  Api>eal  and 
Error,  Cent  Dig.  H  1228,  ^9;  Dec.  Dig.  «=». 
193(D);  Pleading,  Cent  i>ig.  }  1866,1 

4.  CoBPOBATiONS  ^»479— Tbttst  Deed— Con- 

BTBUCnOH— RXOHT  TO  FOBBCLOSE. 

A  trust  deed,  securing  corporate  bonds,  one 
article  of  which  authorised  the  trustee  to  insti- 
tute foreclosure  proceedings  when  any  default 
in  the  payment  of  Interest  or  principal  sbould 
continue  for  six  months  and  another  article  of 
wbich  provided  that  in  case  of  default  in  the 
payment  of  interest  or  any  of  the  principal,  the 
trustee  might,  at  the  request  of  the  holder  of 
one-half  tbe  outstanding  bonds,  declare  the  en- 
tire amotmt  of  the  bonds  due,  and  authorized  the 
holders  of  a  majority  of  the  bonds  to  compel  the 
trustee  to  so  declare  or  to  waive  the  exercise  of 
tbe  power,  or  to  annul  its  exercise  and  to  direct 
the  trustee  to  dismiss  any  suit  begun  by  it,  au- 
thorises the  trustee  to  institute  foreclosure  pro- 
ceedings befwe  the  default  in  the  payment  of 
interest  had  continued  six  months,  it  requested 
to  do  so  by  the  holders  of  a  majority  of  the 
bonds. 

[Ed.  Note. — For  other  oues,  see  Corporations, 
Cent  Dig.  il  1869,  im-1874;  Dec  Dig.  «» 

479.] 

In  Banc.  Appeal  from  Circuit  Court, 
Union  County ;  J.  W.  Knowles,  Judge. 

Suit  by  F.  L.  Meyers,  as  trustee,  against 
Hot  Lake  Sanatorium  Company,  Boise  Cold 
Storage  Company,  and  others,  to  foreclose  a 
trust  deed.  From  a  judgment  of  foreclosure, 
the  defendant  Boise  Cold  Storage  Company 
appeals.  Affirmed. 

This  complaint  was  filed  January  7,  1916, 
to  foreclose  a  deed  of  real  and  personal  prop- 
erty executed  by  the  defendant  the  Hot  Lake 
Sanatorium  Company,  a  corporation,  to  the 
Eastern  Oregon  Trust  &  Savings  Bank,  a 
corporation,  as  trustee,  to  secure  the  pay- 
ment of  that  defendant's  first  mortgage  bonds 
in  the  sum  of  $250,000,  issued  March  20, 
1906,  maturing  In  20  years  and  bearing  6 
per  cent  interest,  payable  on  tbe  Ist  days 
of  Martdi  and  September  annually,  and  evi- 
denced by  coupons  attached  to  the  bonds. 
The  complaint  alleges  the  execution  of  tbe 
bonds  and  deed,  makes,  copies  thereof  a  part 
of  that  pleading,  and  avers  that  default  was 
made  with  respect  to  tbe  installment  of  in- 
terest maturing  September  1,  1915 ;  that  the 
plaintiff,  is  the  successor  in  interest  of  the 
original  trustee  j  sets  forth  the  facta  by 
which  he  asserts  the  right  to  maintain  the 
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BQlt  at  the  time  It  was  Instituted ;  and  al- 
leges that  each  of  the  defendants,  the  Hot 
Lake  Home  &  Sanatortum  Company,  the 
Clark-Woodwar4  Drug  Company,  and  the 
Boise  Cold  Storage  Company,  corporations, 
has  or  claims  some  Interest  In  the  mortgaged 
proi>erty,  but  that  the  right  of  either  Is  In- 
ferior to  the  plaintiffs  lien.  The  Boise  Cold 
Storage  Company  demurred  to  the  complaint, 
on  the  ground  that  It  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  suit.  The  de- 
murrer was  overruled,  and,  that  defendant 
declining  further  to  plead  and  waiving  the 
time  allowed  for  that  purpose,  a  decree  was 
rendered  as  prayed  for  In  the  complaint,  and 
the  Boise  Gold  Storage  Company  appeals. 

Edward  J.  BrazeU,  of  Portland  (Ouy  Q. 
Willis,  of  POTtland,  on  the  brief),  for  appel- 
lant Robert  Eakln,  Jr.,  of  La  Grande  (Craw- 
fbrd  &  EaULn.  of  Ia  Grande,  on  the  brief), 
for  reqnndent. 

MOOBB,  a  J.  (after  stating  the  facts  as 
above).  The  idaJnttfrs  connsel  more  to  dis- 
miss the  appeal  on  the  ground  Uiat  the  ap- 
pellant had  assigned  all  Its  Interest  In  the 
propwty  affected  by  the  decree  before  at- 
tempting to  review  that  final  determination. 
It  appears  from  the  uncontradicted  affidavits, 
filed  supplemental  to  the  motion,  that  the 
Boise  Cold  Storage  Company  secured  against 
the  Hot  Lake  Sanatorium  Company  a  Judg- 
mmt  for  $1,988.29,  ezclnalve  (tf  coats  and  dia- 
buraements,  Uiat  was  assigned  to  the  Phnnlx 
Land  C(Hnpany,  a  corporation,  which  there* 
after  took  and  perfected  an  appeal  In  the 
name  of  ita  assignor. 

[1]  Our  statute  whldi  Is  the  foundation  of 
the  rlt^t  asserted  by  the  aipellant'a  connsel, 
reads: 

"Every  action  ahaU  be  prosecuted  in  the  name 
of  the  real  party  in  Interest,  except  as  other- 
wise provided  in  section  29,  but  this  section 
shall  not  be  deemed  to  aDthonse  the  assignment 
of  a  thing  in  action  not  arising  out  of  contract." 
L.  O.  L.  I  27. 

"No  action  shall  abate  by  the  death,  marriage, 
or  otber  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therdn,  if  the  casse  of  action 
survive  or  continue.  In  case  ct  the  death,  mar- 
riage, or  other  disability  of  a  party,  the  court 
may,  at  any  time  within  one  year  thereafter,  on 
motlfm,  allow  the  action  to  be  continued  by  or 
against  his  persmial  representatives  or  succes- 
sors in  interest"   Id.  |  88. 

"Any  party  to  a  judgment  or  decree  other  than 
a  jndgment  or  decree  given  by  confession,  or  for 
want  of  an  answer,  may  appeal  therefrom." 
Id.  S  549. 

Construing  these  clauses  in  pari  materia, 
our  court  is  committed  to-  the  doctrine  that 
after  an  action  or  suit  has  been  conunoiced 
no  substitution  is  requited,  except  In  case  of 
the  death  of  a  party.  Long  t.  Thompson. 
34  Or.  359,  65  Paa  978 ;  Merrlam  v.  Victory 
Mining  Co..  37  Or.  821.  56  Pac.  75,  58  Pac. 
37.  60  Pac.  997;  Culver  v.  Handle,  45  Or. 
491,  78  Pac.  394 ;  Burns  t.  Kennedy,  49  Or. 
588,  90  Pac.^  1102 ;  Flldew  v.  MUner,  67  Or. 
16,  109  Pac.  1092;  Oregon  Attto-Dl8pat<df  t. 
Gadwell,  67  Or.  SOI,  135  Pac.  880;  Dundee 


M.  &  T.  luT.  Co.  V.  Hughes  (0.  C.)  89  Fed. . 
182.  We  conclude,  therefore,  that  as  the 
Boise  Cold  Storage  Company  was  made  a 
party  to  this  suit  and  assigned  all  its  inter- 
est In  the  property  affected  by  the  decree  here- 
in after  it  was  rendered,  the  assignee,  under 
the  provisions  of  our  statute,  was  author- 
ized to  take  and  perfect  an  appeal  from  such 
determination  in  the  name  of  the  assignor, 
and  having  done  so,  the  motion  to  dismiss 
the  appeal  is  denied.  The  conclusion  thus 
reached  is  deemed  essential  to  a  determina- 
tion of  jurisdiction  of  the  appeal.  In  order 
to  consider  the  merits  of  the  cause  which  re- 
late to  the  actlffli  of  the  trial  court  In  over- 
ruling the  demurrer.  In  order  properly  to 
understand  the  auestlon  Involved  it  becomes 
necessary  to  call  attention  to  clauses  of  the 
trust  deed.  Article  1  thereof,  as  far  as  deem- 
ed material,  reads: 

"UntU  the  said  Hot  Lake  Saoatoriom  Oom- 
pany  shall  make  de&ult  in  the  payment  of  the 
principal  or  interest  of  the  said  bonds  or  senile 
of  them,  according  to  the  tenor  thereof,  or  of 
the  coupons  thereto  annexed,  or  some  one  or  any 
of  them,  at  Uie  time  or  in  the  manner  named 
for  t^e  payment  thereof,  and  ancb  default  shall 
condnne  for  the  period  of  six  (6)  months,  or 
shall  make  default  or  breach  in  the  performance 
or  observance  of  any  condition,  obligations  or 
requirements  contained  in  said  bonds  or  this 
deed  of  trust  or  mortgage,  the  said  Hot  Lake 
Sanatorium  Company  may  possess,  manage,  op- 
erate and  enjoy  all  the  said  property  and  prem- 
ises hereby  mortgaged  and  receive,  take  and 
use  the  income,  tolls,  rents,  issues  and  profits 
thereof  to  the  same  effect  as  If  this  deed  of  trust 
or  mortgage  had  not  been  made." 

Article  3  declares: 

"If,  and  whenever  the  said  Hot  Lake  Sana- 
torium Company,  or  its  auocessora  shall  make 
any  default  in  the  payment  of  the  principal  or 
Interest  of  said  bonds,  or  some  one  or  any  of 
them,  or  of  the  coupons  thereto  annexed,  or 
some  one  or  any  of  them,  according  to  the  tenor 
or  effect  thereof  at  the  time  and  In  the  manner 
of  the  payment  thereof  and  such  default  shall 
continue  for   the   period  of  six   (6)  months 

•  •    •    it  shall  be  lawful  for  the  trustee 

*  *  *  by  Its  attorney  or  agent,  to  sell  and 
dispose  of  ul  and  singular  said  property  belong* 
ing  to  the  Hot  Lake  Sanatorium  c3ompany  and 
all  said  real  property  hereby  mortgaged  as  a 
whole,  by  public  auction,"  etc.,  prescribing  the 
place  of  SEde  and  Uie  notice  requested. 

Article  4  provides: 

"If  the  Hot  Lake  Sanatorium  Company,  or 
Its  auccesaora,  shall  make  default  in  the  pay- 
ment of  any  interest  or  any  ot  said  bonds  ac- 
cording to  die  tenor  thereof,  or  make  defaidt  In 
the  payment  of  any  of  the  sams  of  money  h^eln 
promised  to  be  paid,  then  and'  thereupon  such 
trustee  shall,  if  requested  by  the  holder  or  hold- 
ers of  at  least  one-half  in  amount  of  said  bonds 
then  outstanding,  declare  the  prindpal  of  all  of 
said  btnids  to  be  immediately  due  and  payable 
and  thereupon  all  said  bonds  shall  be  due  and 
payable,  provided  nevertheless  that  at  any  time 
after  such  default  shall  have  been  made,  and 
have  continued  as  aforesaid,  and  before  the  ac- 
tual payment  of  the  principal,  it  shall  be  lawful 
for  the  holders  of  a  majority  in  amount  of  said 
bonds  then  outstanding,  to  direct  the  trustee, 
either  forthwith  to  exercise  its  power  of  declar- 
ing the  principal  of  said  bonds  due  and  payable, 
or  waive  the  exerdso  of  said  power,  if  unez- 
erdsedj  or  to  withdraw  or  annul  the  enrdse 
therM^  if  sxerelsed  dithor  absolutelj  or  with 
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the  consent  of  tlw  Hot  Lake  Sanatorium  Com- 
pany, or  ita  SDCceaaora,  and  to  direct  the  trustee 
to  dismiBS  any  suit  brougbt  agalnat  the  Hot 
Lake  Sanatorium  Companr,  or  to  abandon  any 
proceeding  for  the  sale  of  t^e  property  herein  do- 
acribed,  provided,  nerertheless,  that  no  action 
taken  by  the  trustee,  or  by  the  bondholders,  un- 
der this  article  shell  prejudicp  or  affect  the 

fowers  or  righte  of  the  trustee  or  of  said  bond- 
olders,  in  the  erent  of  any  subsequent  default." 

Article  6  asserts: 

"It  shall  be  lawful  for  the  trustee  to  exercise 
the  said  power  of  entry  or  the  said  power  of 
sale,  or  both,  or  to  proceed  by  suit  or  suits  In  eq- 
uity or  at  law  to  enforce  the  ritrhts  of  the 
bondholders  in  the  scTeral  cases  of  default  on 
the  part  of  the  Hot  Lake  Sanatorium  Company, 
or  its  successors  herein  specified,  in  the  manner 
and  subject  to  the  qualifications  hvein  express- 
ed  ai>on  the  request  as  herein  prescribed." 

The  cmnplalnt,  Inter  alia,  charges: 
"Otliat  all  of  said  $200,000  in  bonds  are  out- 
standing and  nnpaid,  and  no  part  of  the  interest 
maturing  upon  said  bonds  or  any  thereof  on 
September  1,  1915,  has  been  paid  and  that  said 
Hot  Lake  Sanatorium  Company  has  made  de- 
fault in  such  payment,  and  that  after  such  de- 
fault was  made  and  prior  to  the  commencement 
of  this  suit  [a  majority  of]  the  holders  of  more 
tiian  one-haU  of  the  amount  of  said  bonds  so 
outstanding  requested  plaintiff,  V.  L.  Meyers, 
as  such  trustee,  to  declare  the  principal  of  all  of 
said  bonds  immediately  due  and  payable,  and  to 
commence  suit  for  the  foreclosure  of  said  trust 
deed  and  mortgage  and  the  collection  of  the 
sums,  both  principal  and  interest,  due  upon  all 
of  said  bonds,  and  that  accordingly  plaintiff,  as 
such  tmstee,  did  and  does  here  now  declare  the 
principal  of  aU  of  said  honda  immediately  due 
and  payable.** 

[2]  The  holders  of  a  majority  of  the  out- 
standing bonds,  as  provided  In  artlde  4  of 
the  trust  deed,  most  bare  owned  or  «m- 
trolled  more  than  $126,000  of  such  evidence 
of  indebtedness.  "A  majority  of  Uie  hold- 
ers of  more  than  one-half  of  the  aoHnint  of 
said  bonds  so  outstanding, "  as  alleged  In  the 
complaint,  would  be  required  to  have  a  title 
OT  legal  right  to  only  a  fraction  more  than 
$62,000  of  muA  aecnrtttea.  The  amment  of 
the  comjdalnt  hereinbefore  quoted  is  tech- 
nically defectlTe  in  stating  a  cause  of  suit 
in  this  partlcnlar.  The  fault  referred  to  is 
not  mentioned  In  the  brief  of  appellant's 
counsel,  and,  this  being  bo,  it  must  be  as- 
sumed that  the  attention  of  the  trial  court 
was  never  attracted  to  this  imperfection. 

[3]  At  the  argument  In  this  court,  how- 
ever, much  stress  was  laid  upon  the  words, 
"a  majority  o^"  as  used  in  the  complaint 
and  hereinbefore  indicated  by  brackets,  and 
it  is  contended  the  Acts  so  stated  are  in- 
sufficient to  constitute  a  cause  of  suit,  and, 
this  being  so,  the  decree  should  be  reversed 
in  consequence  of  the  error  committed  In 
overruling  the  demurrer.  If  the  primary 
pleading  had  omitted  a  material  averment, 
the  rule  now  Insisted  upon  would  undoubted- 
ly be  controlling,  for  In  such  case  no  fonnda- 
tttm  would  exist  upon  which  to  support  a 
Judgment  rendered  in  conformity  to  the  pray- 
er of  the  complaint  So  too,  in  case  of  a 
mere  technical  defect  in  a  pleading,  if  it  ap- 
pear that  the  attentiw  of  the  court  was 


called  b7  Oie  InterpostUon  ot  a  dennimr 
which  distinctly  epedfled  the  grounds  of  ob- 
jection to  the  complaint,  thus  affording  an 
opportunity  fi>r  an  amendment,  and  the  de- 
nmrm  was  orermled,  a  different  question 
would  be  presented  in  revlewii^  the  Judg- 
ment or  decre&  Tin  a>sertl<m  of  "the  lair's 
delay,"  of  whidi  complaint  la  often  made, 
would  be  verifled  by  sanctioning  snidi  a  mode 
of  practice  as  was  evidently  pursued  at  the 
trial  of  this  cause. 

The  phrase,  "a  majority  of,"  as  used  In  tbe 
complaint,  is  unquestionably  a  mistake,  and 
the  technteallty  may  have  occorred  by  orer^ 
sight  of  plaintifra  counsel  In  dictating,  m 
by  a-  stenographer  in  transcribing  the  notes. 
Bui;  however  the  atvov  may  have  resulted, 
it  can  be  corrected  by  eliminating  tbe  words 
in  tbe  brackets  referred  to,  and,  having  done 
so,  the  complaint  win  tli«i  state  fiicts  suffi- 
cient to  authorize  an  enforcement  of  the  con- 
ditions of  the  trust  deed,  If  such  relief  was 
contemplated  under  the  (drcumstancea  men- 
tioned. By  striking  out  such  phrase,  It  Is 
not  to  be  supposed  that  the  remaining  allega- 
tion of  the  part  of  the  complaint  hereinbefore 
quoted  could  have  been  truthfully  denied,  for 
if  the  plaintiff  had  not  been  requested,  by 
the  holders  ot  more  than  one-half  of  the  then 
outstanding  bonds,  to  dedare  a  maturity  of 
such  evidences  of  corporate  Indebtedness  and 
to  foreclose  tbe  trust  deed,  a  plea  In  abate- 
ment would  undoubtedly  have  been  inter- 
posed. The  technical  defect  which  was  ad- 
verted to  at  the  argument  In  this  court  will 
be  disregarded. 

[4]  The  remaining  question  to  be  considered 
Is  whether,  under  the  terms  of  the  trust  deed, 
a  suit  can  be  maintained  to  foreclose  the  lien 
at  tbe  request  of  tbe  holders  of  more  than 
one-half  of  the  outstanding  bonds,  before  the 
expiration  of  six  months  from  the  default 
in  paying  the  coupons.  A  careful  reading 
of  the  articles  of  the  trust  deed,  hereinbe- 
fore set  forth,  will  show  that  two  remedies 
are  prescribed.  After  a  default  of  six  moutbs 
in  the  j)ayment  of  the  Interest  coupons,  tbe 
trustee  may,  on  his  own  motion,  proceeid  by 
strict  foredosure  or  for  an  ordinary  foie- 
dosnre  by  a  suit  instituted  for  that  purpose, 
to  bar  the  right  of  the  Hot  Lake  Sanatorium 
Company  in  and  to  Qie  real  and  personal 
property  mortgaged.  It  is  unnecessary  now 
to  consider  whether  or  not  a  strict  foreclosure 
can  be  had,  since  such  a  rranedy  has  not  ben 
invoked.  Article  4  reserves  to  tbe  holders 
of  a  majority  of  the  bonds  power  to  set  adde 
any  proceedings  instituted  by  the  trustee 
<m  bis  own  motion,  and  also  to  cancti  tb^r 
own  previous  request,  to  declare  a  maturity 
of  the  corporate  Indebtedness,  and  to  com- 
mence a  suit  to  foreclose  the  lien.  It  is  be- 
lieved a  fair  construction  in  pari  materia  of 
all  the  conditions  of  the  trust  deed  authorized 
the  trustee  to  maintain  a  suit  to  foreclose 
the  lien,  immediately  opon  default  of  any 
of  the  provisions  specified.  If  so  requested  by 
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tbe  holders  6t  a  majority  of  the  th»  ont- 
standiDg  bonds. 

This  being  so,  no  error  was  committed  in 
ovemillng  the  demurrer  and  In  granting 
the  relief  awarded.  The  decree  la  therefore 
affirmed. 


STATE  T.  BOOTH. 
(Supreme  Conrt  of  Oregon.  Dee,  2T,  1916.) 

1.  GaiiniTAi.  Law  «=3>42T(2)— Etiobnob— Dbo- 

UBATIONS  OF  CONSPIBATOB— STATDTB. 
Under  L.  O.  U  g  727,  aubd.  6,  provlditig 
diat  after  proof  of  a  conspiracy  the  declaratioDfl 
or  acte  ot  a  c^mspiracor  against  bis  coconspira- 
tor relating  to  the  coospinuv  may  be  admitted, 
dedarati<nu  an  alleged  coconspirator,  joint- 
ly indicted  and  separately  triad,  were  inadmis- 
sible, wfaoe  no  eridence  w  a  oonqplraiiv  had  been 
offered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1012;  De&Dlg.  «s>427(2).] 

2.  Cbiminal  Law  «s»814(19)— iNffTBucnoNS 
— Con  BPIBACT— Etidbncb. 

In  a  trial  for  homicide  under  a  joint  indict- 
ment with  a  separate  txisl,  an  instruction  upon 
conspiracy  to  commit  crime,  though  proper  as 
abstract  statement  of  law,  was  erroneous,  where 
there  was  no  evidence  of  a  conspiracy  or  common 
design  on  the  part  of  the  defendants  to  take 
the  ufe  of  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent.  Dig.  |  W79;  Dec.  Dig.  «b>814 
(19).I 

8.  HouiciDE  «=:>340<2)— Appeal  —  Habhixss 
EBBOB— InsTBUCTION . 

Such  instructioQ  was  prejudicial  to  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
*  Cent  Dig.  |  716;  Dec.  Dig.  «^840(2).1 

Department  1.  Ai^)eal  from  Circuit  Court, 
Yamhill  County ;  Harry  H.  Belt,  Judge, 

Anna  Booth  was  convicted  of  murder  in 
the  second  degree,  and  she  appeals.  Berera- 
ed,  and  cause  remanded  for  new  trial. 

W.  T.  Vinton  and  J.  B.  Burdett,  both  of 
MoMinnTllle  (McCain,  Vinton  &  Bvtdett,  of 
McUinnTlUe,  on  the  brief),  tsa  aniellimt 
Geo.  M.  Brown,  At^.  Gen.,  and  B.  L  Conner, 
oC  UcMlnnvllle,  for  the  State. 

BENSON.  3.  The  fftcta  of  this  caae  are 
sufficiently  set  ont  In  the  opinion  of  State  t. 
BnuuKHi,  filed  Deoember  27,  1016.  The  de- 
fendanta  were  jointly  Indicted,  and  upon 
B^mrate  trials  were  baXh  ctmTicted  of  murder- 
In  the  aeoond  degree.  Tb»  teattmony  In  both 
cases  was  anbatantlally  the  same. 

[1]  There  are  several  assignments  of  er- 
ror, but  we.  deem  It  necessary  to  consider 
only  those  which  have  to  do  with  the  ques- 
tion of  conspiracy.  Upon  the  trial  of  this 
defendant  the  witness  MUtou  Booth  waa 
permitted  to.  testify,  over  the  objection  of 
defendant,  to  a  conversation  between  him- 
self and  the  codefendant,  William  Branson, 
held  In  July  preceding  the  homicide,  in  which 
Branson  said,  "BUI  Booth  la  very  jealous, 
ain't  be?"  to  which  the  wltne«»  replied: 
"Yes ;  and  not  only  that,  Billy,  bvt  he  always 


was."  Wherenpon  Branson  contlnned,  "If 
Bill  Booth  wants  to  shoot  be  can  dioot  and  be 
damned,**  and  the  witness  answered,  "Tut, 
tut,  such  talk  as  that,"  and  Branson  then 
said.  "Well.  I  mean  It ;  If  BlU  Booth  wants  to 
waylay,  he  can  waylay ;  I  can  waylay,  toa" 
The  witness  replied,  "Why.  BlUy,  to  talk  that 
way,"  and  Branson  repeated,  "Well,  I  mean 
it"  At  the  close  of  tbe  state's  case,  defend- 
ant moved  to  strike  out  this  testimony  and 
withdraw  It  from  the  consideration  of  the 
jury  u]>on  the  ground  that  no  evidence  of  a 
conspiracy  had  been  offered  and  that  this 
conversation  waa  Inadmissible  toder  thq 
provl^oos  of  subdivision  6  of  section  727,  It. 
O.  It.,  which  reads  as  follows: 

"In  conformity  with  the  preceding  provisionst 
evidence  may  be  given  on  the  trial,  of  the  fol- 
lowing facts:  *  *  *  6.  After  proof  of  a  con- 
spiracy, the  declaration  or  act  m  a  oonqdrator 
against  his  coconspirator,  and  relating  to  tbe 
conspiracy." 

This  evldenoe  waa  clearly  Inadmlsalble  aa 
against  this  defendant,  and  the  motion  to 
strike  should  have  been  allowed. 

[t,  I]  Tbe  court  also  gave  the  jury  several 
Inatrnctloim  uptm  the  subject  <^  conqtlracy  to 
ocmmilt  crime,  notably  the  following: 

"In  this  case,  however,  you  should  bear  in 
mind  the  Instructions  which  I  have  heretofore 
ven  you  that,  if  the  defendant  and  William 
ranson  were  acting  together  with  the  common 
design  to  bring  about  the  death  of  William 
Booth  in  tbe  manner  and  as  charged  in  the  in- 
dictment, it  would  not  be  Decessarr  for  both  of 
them  to  be  actually  present  at  the  place  and 
time  of  the  alleged  crime ;  for,  as  I  have  stated 
to  you  before,  each  codefendant  is  bound  by 
the  act  of  the  other  in  tbe  furtherance  and  ex- 
ecution of  a  common  design.  Now  then,  yoir 
shonld  determine  first  Were  they  acting  togeth- 
er in  ench  common  deden?  If  tbey  were  not 
acting  tx^ether  in  such  design,  and  Mrs.  Booth 
was  not  present  at  tbe  time  and  place  ot  the  al- 
leged killing,  then  it  would  necessarily  follow 
that  it  would  be  impossible  for  her  to  have  com- 
mitted the  crime.  Bat  if  tbey  were  acting  to- 
gether in  a  eranmon  design,  then  it  does  not 
make  an?  difference  whether  she  was  present  or 
not,  it  sne  aided,  counseled,  and  abetted  Bran- 
son in  the  commission  of  the  crime." 

We  have  no  fault  to  find  with  the  abstract 
statement  of  the  law  as  expressed  In  this 
charge,  and  In  a  proper  case  it  should  be 
given;  bat  we  have  made  a  careful  and 
thorough  analysis  of  all  tbe  testimony  herein, 
and  have  been  unable  to  find  a  scintilla  of 
evidence  tending  in  any  manner  to  show  a 
conspiracy  or  common  design  on  the  part  of 
the  defendants  to  take  the  life  of  William 
Booth.  Aa  was  said  in  State  v.  Branson, 
supra,  the  companltm  case,  it  is  well  settled 
that  It  la  error  to  Instruct 'a  Jury  upon  ab- 
stract gnestious  In  regard  to  which  there 
is  no  evidence  in  the  record.  It  needs  no 
argumrat  to  show-  that  anch  instruction  was 
prejudicial  to  tbe  defendant's  Interests. 

The  judgment  la  reversed,  and  tbe  cause 
remanded  for  a  new  trial. 

MOOBE,  a  J.,  and  HARBIS  and  Mc> 
BBIDE,  JJ.,  concur. 
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aOSNBY     HaALISTEB  «t  nx. 
(Bi^nme  Court  of  Orefon.    Dee.  2T,  11M.) 

ABBXTUTION   ANq  AWABD  «=»SS(2)— ACTIOK 
Oir  AWAB1>— ColfPLAINT— SUTFICIBNCT. 

A  eomidftiiit.  in  an  action  upon  an  award  ot 
a  board  of  aTbitration  fixing  the  amount  dne 
plaintiff  on  the  rescission  of  Ms  release  from  de- 
fendants, husband  and  wife,  disclosing  afflrma- 
Xively  that  the  defendant  wife  did  not  sign  the 
lease  and  that  it  was  the  act  of  the  husband 
alone,  and  that  the  agreement  to  arbitrate  was 
the  act  of  the  husband,  acqoieaced  in  by  the 
wife,  and  that  an  award  was  made  against  the 
husband  but  not  against  the  wife,  stated  no 
cause  of  action  against  the  defendant  wife. 

[Ed.  Notflu— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  If  482-496;  Dec.  Dig. 
^88(2).] 

In  Banc.  Appeal  from  Oircnlt  Coort, 
Crook  County;  T.  E.  J.  Dufty,  Judge. 

Action  by  H.  A.  Qosney  against  Andrew 
McAlister  and  Jane  McAlleter,  bis  wife,  up- 
oa  an  award  of  a  board  of  arbitration.  Judg- 
ment against  Andrew  McAlister  by  d^ult 
and  against  Jane  MoUlater  on  lier  demur- 
rer to  the  complaint,  and  she  appeals.  Be- 
Tersed  and  remanded. 

This  is  an  action  upon  an  award  of  a  board 
of  arbitration,  ^e  complaint  alleges  that 
tile  defendants  are  the  owners  of  certain 
lands  in  Crook  county;  that  on  January  26;' 
1915,  the  defiBndants  leased  such  lands  to 
plaintiff  for  a  period  of  three  years  from  and 
after  March  1,  1916;  tliat  the  leaae  was  in 
writing,  signed  by  Andrew  McAUster,  and 
it  was  "ratified  and  confirmed  by  Mc- 
AUster Tarbally";  that  Uiereafter  and  pnr- 
anant  to  Oie  leue  plalntur  lawk  poBgesskm 
of  Uie  premlns  with  the  conaent  of  both 
dsfcDdantB;  that  on  March  2T,  tOOS,  aU  of 
the  paitlM  were  dertroua  ot  rescinding  the 
oratract  and  then  altered  Into  a  written, 
agreement  to  s^e  and  detmnlzie  the  tonus 
ot  audi  leadBslon  through  a  board  of  arbltra- 
tiMi;  and  that  sudi  acreement  waa  slcpMd 
hy  Andrew  McAUster  and  "acqnleaced  In  by 

defendant   McAUstw."   Xbea  ftdlow 

allegatlona  of  the  organloatton  of  and  a 
hearing  hy  them.  Iheir  retort  and  award 
la  set  out  in  fnU  aa  foUowa: 

"We,  the  undersimed,  arbitrators  duly  and 
regularly  choeen  to  near,  determine  and  settle 
the  differences  that  have  ariseu  between  Au- 
draw  McAlister  and  H.  A.  Gosney  over  the 
lease  and  rescinding  of  said  lease  existing  be- 
tween said  parties  for  the  McAlister  ranch  near 
Laidlaw,  Oregon,  and  to  determine  and  settle 
the  amount  of  money,  it  any,  either  of  said  par- 
tie*  shall  pay  to  the  other^  Mter  grnag  all  cred- 
its and  making  all  dcMluctions,  after  hearing  the 
testimony  of  the  parties  and  tneir  witnesses  and 
after  viewing  the  premises,  and  after  due  con- 
aideratlon  find :  that  B.  A.  Qoanqy  is  entitle  to 
be  paid  the  sum  <mC  $151.10  by  Andrew  Mc- 
AKsKT,  and  the  erpense  of -the  board  riiall  be 
paid  as  follows,  Andrew  McAlister  to  pay  the 
man  selected  by  him  and  the  expense  of  the  third 
man  to  be  divided  equally  by  the  parties.  We 
ftnther  find  that  the  said  sum  of  monmr  ahaU 
be  paid  within  90  days  from  the  date  kereot 
Dated  this  81st  day  of  Martdi,  1016." 


It  la  taxOm  anaged  that'  the  payments 
tbexeundter  are  teCuaed  hy  delmdanta,  and 
tiiore  foUowa  a  pntyer  for  Judgment. 

Andrew  McAlister  defftulted,  and  ludgment 
waa  ottered  agalnat  him,  but  Jaae  McAUater 
filed  a  danurr^  upon  the  ground  that  the 
complaint  does  not  state  facta  sufficient  to 
oonstttute  a  cauae  of  a<^n  aa  to  her.  Tba 
dMuurrer  being  overruled,  she  decUifed  to 
plead  further,  and  from  tlw  oonaeQuent  Judg- 
ment fihe  appeals. 

W.  B.  Daniett,  of  Redmond,  for  appellant 
H.  B.  Da  Armoid,  of  Bend,  tat  raqKWdent. 

BENSON.  J.  (after  atating  the  fhcta  oa 
above).  It  wiU  be  obaerred  that  the  com- 
plaint dladoaea  afllrmatlTely  that  the  defend- 
ant Jane  McAUster  did  not  sign  the  lease, 
and  that  no  <Hie  signed  It  for  her,  so  that  no 
qiieatlon  ol  ratifying  the  act  of  an  agent  ia 
luTolTed,  and  aa  a  logical  sequence  It  appmrs 
that  the  written  inrtniment  waa  atmply  the 
act  of  Andrew  McAIlater  leasing  hia  own  In- 
terest In  the  land,  whatever  Out  may  have 
been,  f«r  a  term  of  three  yeara.  It  further 
appears  that  the  written  agreement  to  arbi- 
trate waa  Ukewlae  the  act  of  Andrew  Mc- 
Allatra  acqideaced  in  by  Jan&  It  la  also 
noted  that  tb»  report  of  the  board  of  arbi- 
trators made  no  award  whatever  against 
Jane  McAUater,  whoee  name  does  not  appear 
therein,  but  determined  that  Andrew  ahould 
pay  to  plalntlfl  the  sum  of  $161.10,  and,  dnce 
the  action  la  baaed  exdnalvely  iqmn  the 
award,  it  la  clear  that  no  cauae  of  action  is 
atated  aa  againat  the  defendant  Jane  Mc- 
AUater, and  the  court  erred  In  falling  to  aus- 
taln  the  demurrer. 

The  Jvdgment  la  therefbre  reveraed,  and 
the  cauae  remanded  for  further  proceedings 
not  inoraalateBt  berewltb. 


STATS  v.  EEENET. 
(Supreme  C3onrt  of  Oregon.    Dec  27,  1916.) 

1,  Cbihinai.  Law  «=»1106<2)— Appzai^Rbc- 

OB  D— TRANSUtSSIOn  ■ 
Tbe  time  fixed  by  law  for  tbe  filing  of  a 
tranatvipt  on  appeal  cannot  be  extended  by  stip- 
nlatimi  of  the  puties  without  an  erder  of  court 

IBd.  Note.— For  other  caso,  see  Criminal 
Law,  Cent  Dig.  i  2^;  DecTDlg.  e=>nOQ<Z).l 

2.  Cbooitai.  Law  4s»li06(2)— Appeai^Rxc- 

0BD--TBAnBMIS8I0n . 
After  the  expiration  of  the  statutory  time 
tar  flUng  copies  of  the  transcript  in  a  criminal 
ease  neither  the  trial  court  nor  appellate  court 
can  extend  the  time  by  order  nunc  pro  tunc; 
the  right  of  appeal  being  pnrely  statutory. 

[E)d.  Not&— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2391 ;  Dec.  Dig.  ^1106(2).] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County :  C.  U.  Oantenbeln,  Judge. 

Mordle  Keener  was  convicted  of  arson, 
and  appeals.   Appeal  dismissed. 

Llttlefleld  &  hlaguire,  of  Portland,  for  ap* 
peUant.    Walter  H.  Svana.  Dlat  Atty.,  of 

Portland,  for  the  State. 
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HARRIS,  T.  [1,  Z]  On  October  8,  1016, 
we  dismissed  an  appeal  whldi  the  defendant 
attempted  to  proeecnte;  and  the  opinion  is 
reported  In  State  t.  Keeney,  169  Pac.  116S, 
where  the  tocta  are  fully  stated.  Afterwards, 
on  October  17th,  defendant,  Eeeney,  filed 
another  tranBcrlpt  predicated  on  the  first 
notice  of  appeal  whlidi  had  been  filed  on  De- 
cember 13,  191S,  and  the  state  has  again 
mored  for  a  dismissal.  When  the  first  no- 
tice of  appeal  was  filed  the  drcalt  court 
granted  90  days  for  preparing  and  filing  the 
transcript,  and  on  March  13th  the  court 
made  a  second  order  extending  the  time  to 
and  Including  March  21,  1916.  The  defend- 
ant claims  that  "prior  to  the  said  2l8t  day  of 
March.  1916,  an  oral  stipulation  was  entered 
into  between"  counsel  "that  appellant  should 
and  would  hare  10  days*  additional  time  with- 
in which  to  file  his  transcript  and  tender 
a  bill  of  exceptions."  Even  thoui^  it  be  as- 
sumed that  the  time  for  filing  the  transcript 
could  be  extended  by  the  stipulation  of  the 
parties  without  an  order  of  the  court,  never- 
theless the  defendant  Is  In  no  position  to 
claim  any  benefit  from  the  stipulation,  for 
the  reason  that  the  transcript  was  not  filed 
until  more  than  10  days  after  March  21. 
The  proposed  bill  of  exceptions  was  not  even 
tendered  until  April  6,  1016.  However,  this 
court  has  held  in  Davidson  v.  Columbia  Tim- 
ber Co.,  49  Or.  577,  81  Pac.  441,  cited  with  ap- 
proval in  State  v.  Douglas,  56  Or.  20,  107 
Pac.  057,  that  the  parties  cannot  by  a  stipu- 
lation effect  an  extension  without  an  order 
of  the  court,  Th^  delay  was  not  the  fault 
of  the  clerk,  and  as  said  in  State  v.  Morgan, 
6S  Or.  814.  816,  182  Pac.  9B7,  958: 

"After  the  expiration  of  the  time  allowed  by 
the  statute  for  filing  copies  of  the  documents 
required,  neither  the  circuit  court  nor  this 
court  has  authority  to  make  an  order  uaoc  pro 
tunc  extending  the  time,  or  to  change  the  stat- 
ute by  granting  a  different  right  of  appeal  than 
as  provided  for  by  the  statute." 

There  la  no  alternative  except  to  dismiss 

the  appeal;  and  It  la  so  ordered. 


CLARK  V.  COOS  COUNTY. 
(Supreme  Court       Oregon.    Dec  27,  1O160 

GonsTmiTiONAX,  Law  «=»29— Ckm  nties  <=» 

210— Right  to  Sue— Injdbies  to  EuviMrts 

— ^EU-ElXBCUTINQ  PROVISIONS. 

since  an  injured  workman's  action  for  dam- 
ages under  Bmployers'  Liability  Act  (Laws 
1911,  p.  16)  la  a  tort  action,  and  a  county,  un- 
der L.  O.  L  $  358,  can  be  sued  on  its  contracts 
and  not  otberwiie,  he  cannot  recover,  in  spite 
of  Const,  art.  1,  9  10,  providing  that  every  man 
shall  have  a  remedy  bj  due  course  of  law  for 
an;  injury;  such  provision,  as  regards  oonntles, 
not  being  self-executing. 

[Ed.  Note. — For  other  cases,  see  ConstLtntloii- 
al  Law,  Cent.  Die.  S  32;  Dec.  IMg.  «=929; 
Counties,  Cent.  Dig.  H  839.  340 ;  Dee,  Dig. 
«s>210.] 

Department  1.  At^»eal  from  Circuit  Court, 
Coos  County ;  Joim  S.  Coke,  Judge. 


#sa>Vor  other  eam 


RSPORTER  ^r. 

Action  by  aromas  J.  Olai^  against  Goo 
County.  Judgment  for  plaintiff,  and  defi- 
ant appeals.  Reversed. 

This  la  an  action  In  which  the  plaintiff  ee- 
says  to  charge  Coos  cooncy  under  chapter  8 
of  the  general  laws  of  Oregon  for  1911,  gen- 
erally known  as  the  Employers'  UablUty  Act 
He  claims  that,  while  he  was  at  woric  aa  an 
employ^  of  the  defendant  rolling  a  county 
road  In  tliat  connty  under  the  supervlalmi  at 
the  road  supervisor,  he  was  Injured  by  a 
stone  rolling  down  a  hillside  and  strlkliig 
him  on  the  shoulder.  The  essence  at  his 
charge  la  that  Oie  defendant  county  ne^^eet- 
ed  to  use  every  device,  care,  or  precaution 
that  It  was  practicable  to  use  for  the  protec- 
tion of  the  plaintiff;  that  a  safe  device  or 
precaution  consisted  in  the  «npl(vment  at  a 
person  to  watch  for  any  rock,  earth,  or  dfi>rls 
that  might  fftll  or  roll  down  the  side  of  tlie 
mountain  from  above  the  place  where  the 
plaintiff  was  working,  and  to  give  him  notice 
of  audi  falling.  Uta  answer  denied  all  re- 
sponsibility on  the  part  of  the  defendant  and 
traversed  every  aymacmt  imputing  n^U- 
gence  to  it  AffirmatlTely  the  defmdant  set 
up  matter  tuuUng  to  abow  tiiat  the  plalntlfl 
was  the  employA  of  an  Uidependent  fxmtrao- 
tor  engaged  In  the  prosecutloo  of  the  work 
mentioned.  All  the  new  matter  of  the  an- 
swer was  traveraed  by  the  ntOj.  At  the 
close  of  plaintiff's  case,  defendant  moved  for 
a  judgment  of  nonsuit  on  varUms  groands, 
which  was  denied.  When  all  the  testimony 
was  In,  tbe  defendant  moved  for  an  ordn  di- 
recting a  verdict  In  Its  favor  for  the  reason, 
among  others,  that  no  evidence  had  been  ad- 
duced In  the  trial  sofllclent  to  constltnto  a 
cause  of  action  against  the  defmdant.  This 
motion  was  denied,  a  verdict  and  Judgment 
resulted  In  favor  of  the  plalntU^  and  the  de- 
fendant appeals. 

I*  A.  Liljeqvist,  of  Marshfldd,  for  appel- 
lant. A.  S.  Hammond,  of  North  Bend  (El  D. 
Sperry,  of  Coquille,  and  A.  H.  Derbyshire,  of 
North  Bend,  on  the  brief),  for  r^pondent. 

BURNETT,  J.  The  case  at  liand  Is  Idoiti- 
cal  In  principle  and  must  be  governed  by  the 
decision  In  Rapp  t.  Multnomah  County.  77 
Or.  607, 1S2  Paa  243,  which  ruled  that,  where 
the  plaintiff  sues  under  ttie  Bmployem'  Lia- 
bility Act  for  personal  injuries  sustained 
while  an  employ^  of  the  county*  his  action 
Is  one  of  tort  resting  oa  netfJgoice  and  will 
not  be  heard,  as  tlw  count?  can  be  sued  only 
un^r  section  868.  0^  Lu,  which  permits 
suits  against  It  on  its  contracts  only;  and 
that,  where  the  Legislature  failed  to  Indude 
counties  In  the  operation  of  the  Bmployers* 
UablUty  Act,  the  courts  will  not  apply  the 
statute  to  actltms  ^Inst  them. 

At  the  argument  the  plaintiff  counted 
strongly  on  the  language  of  section  10  of  artl* 
de  I  of  the  Constitution  of  the  state  that: 


I  urn*  topic  and  KBT-NUKBas  la  all  Kw-Nambned  UgMts  and  Ind«us 


Digitized  by 


Google 


Or.) 


HILUBORO  NAT.  BANK  T.  aABBABINO 


703 


"E>eiT  man  shall  have  remedy  by  due  conm 
of  law  for  iniuTT  done  Um  in  ua  penon,  prop* 
txtr,  or  repntaaoa.** 

Against  whom  the  man  ahall  have  a  reme- 
dy Is  net  stated.  Neither  is  any  process  de- 
tailed whereby  it  may  be  enforced.  Until  the 
legislative  department  of  the  government 
shall  provide  that  the  state  or  Its  counties 
may  be  sued,  in  an  action  ot  this  sort,  this 
constitutional  provision  as  to  state  govern- 
mental agencies  must  be  treated  as  not  self- 
executing.  Manifestly  this  has  been  the  leg- 
islative construction  of  the  clause,  else  we 
would  not  have  such  enactments  as  section 
358,  li.  O.  li.,  permitting  the  maintenance  of 
an  action  against  a  county  upon  a  contract 
"and  not  otherwise,''  or  section  6376,  U  O. 
h.,  giving  a  rifl^t  o{  actLtm.  against  a  county 
in  favor  of  one  injured  by  a  defect  In  the 
highway  while  lawfully  traveling  thereon, 
etc  As  against  a  county  the  courts  cannot 
proceed  under  the  quoted  excerpt  from  the 
organic  act  any  farther  than  the  legislative 
power  has  ixdnted  the  way.  In  short,  a 
county  cannot  be  called  to  account  at  the 
suit  of  a  private  party  for  any  defanlt  in  its 
governmental  functions  unless  there  Is  a 
statute  allowing  It  No  enactmmt  has  been 
pointed  out  sanctioning  such  procedure. 

The  judgment  of  the  drcult  ooort  must 
therefore  be  reversed. 

MOOBB,  O.  J.,  and  McBBXDE  and  B£M- 
SON,  JJ.,  concur. 


FABBSLL  V.  DAVIS  et  al. 

(Bnprems  Oonrt  of  Oregon.    Dec.  27,  1916.) 

Appkal  ahd  Bbbob  «»S43(2>~QuuTiDn  roa 
Bbvixw. 

On  appeal  in  sntt  to  recover  unpaid  stock 
snbscriptionB,  wherein  defendant  pleaded  a  de- 
cree of  the  circuit  court  allowing  bis  claim 
against  the  inaolvent  corporation,  where  the  de- 
cree of  the  circuit  Judge  in  the  suit  modifying 
ani  disregarding  the  findings  of  the  circuit 
Judge  allowing  the  claim  wiu  be  reversed  and 
the  suit  dismissed,  as  prayed  in  defendant's  an- 
swer, it  IB  unnecessary  to  pass  on  defendant's 
daim  against  the  corpmation. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Brzor,  Oent  Dig.  I  8331;  Dec  Dig.  •s>848 
(2).] 

Department  2.  Appeal  from  Olrcuit  Court, 
Hultnomah  Oounty;  Robert  O.  Uorrow, 
Judge. 

On  application  tor  supplemental  opinion. 
Application  denied. 
For  former  opinion,  see  161  Pac  04. 

Wood,  MoDtagne,  Hnut  &  Cooklogham,  of 
Portland,  for  appelant  Turner  Oliver,  of 
La  Grande,  and  Frank  B,  Onnt,  of  Portland, 
for  respondemt 

BElAN,  J.  DeEC«idant  A.  B.  Davis  baa  ap- 
plied for  a  supplemental  opinion  adjudicat- 
ing his  claim  against  the  assignee  of  the  es- 
tate of  the  Hygienic  Mattress  Company,  an 
inaolvent  debtor.  It  is  stated  In  the  applica- 


tion that  Ur.  Davis  filed  a  claim  against  the 
insolvoit  company  for  over  ¥6,000,  represent- 
ing the  disbursements  made  by  him  In  behalf 
of  the  corporation  and  overdue  salary;  that 
after  a  full  hearing  on  the  merits  Judge  Cle- 
land  of  the  circuit  court  allowed  the  claim 
in  full  and  entered  an  order  requiring  the 
assignee  to  list  it  for  payment  of  dividends. 
In  the  present  suit  against  Mr.  Davis  to  re- 
cover for  unpaid  stock  subscriptions  he  plead- 
ed the  decree  of  Judge  Cleland  rendered 
April  6,  190S,  allowing  his  claim  in  the  sum 
of  $6,SS6.42,  together  with  the  other  defense 
which  is  referred  to  In  the  original  opinion 
In  this  case  filed  November  28,  1916.  Upon 
the  hearing  of  the  present  suit  in  the  circuit 
court,  as  the  application  recites.  Judge  Mor- 
row made  a  finding  that  Mr.  Davis  was  en- 
titled to  a  salary  of  $160  a  month  for  16 
months,  or  a  total  of  $2,400;  hence  modifying 
the  findings  of  Judge  Cleland  concerning  the 
salary  and  disregarding  the  same.  According 
to  the  original  opinion  herein,  the  decree  of 
Judge  Morrow  will  be  reversed,  and  the  stdt 
dismissed  as  prayed  for  In  defendants*  an- 
swer. It  therefore  becnnea  unnecessary  in 
this  suit  to  pass  upon  the  daim  of  Hr.  Davis 
for  salary.  Hie  proceedings  In  tiie  matter  of 
the  assignment  of  the  Hygienic  Mattress 
Company  were  not  made  a  record  In  the  pres- 
ent suit  either  as  an  exhibit  or  otherwlae. 
Neither  was  the  claim  of  Mr.  Davis  filed  as 
an  »hlbit,  and  the  record  in  regard  Ihereto 
Is  Terr  meager.  We  are  of  the  opinion  that 
this  application  seeks  for  an  expression  In 
advance  In  regard  to  the  setUement  ot  a  dalm 
against  the  asdgnee  estate  which,  as  the 
application  states,  has  already  been  passed 
opw  by  Judge  CMand  of  the  drcnit  court, 
and  from  which  no  appeal  has  been  taken. 
If  it  were  necessary  to  further  adjudicate  the 
matter  In  this  suit,  the  record  Is  not  soffldent 
for  such  an  adjustment  Tliere  Is  no  further 
questi<m  Involved  herein  which  this  court  can 
legally  dedde  or  nptm  which  it  can  express 
an  opinion. 
The  application  wUl  therefore  be  denied. 

HABBIS  and  BENSON,  JJ.,  concur. 


HtLLSBOBO  NAT.  BANK  T.  OABBABINO 
at  ox. 

(Supreme  Court  ot  Oregon.   Dec.  27,  1916.) 

1.  PLKA.DXKO  «S»246(1)— AUXNDKBITT— "TrIAI,'* 

— Statutk. 
Under  L.  O.  L.  f  102,  providing  that  the 
court  may  before  trial  and  upon  terms  allow 
any  pleading  to  be  amended  by  adding  aoy  ma- 
terial allegation,  and,  at  any  time  before  the 
cause  is  submitted,  may  allow  the  pleading  to  be 
amended  to  correct  a  mistake,  etc.,  or  when 
the  amendment  does  not  substantially  change 
the  cause  of  action,  or  defense,  and  section 
113,  defining  a  "triar*  as  the  Judldal  examina- 
tion of  the  issnes  between  the  parties,  the  al- 
lowance of  an  amendment  to  the  complaint  be- 
fore any  demurrer  had  been  filed,  and  before 


«a»rer  wtiisr  wtmm  see  saae  topie  and  KBT-tTOliBKB  la  aU  Ksy-Miimbwrsd  DIgesto  and  ZBdaus 
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the  jndldal  examination  of  tbe  issues  had  be- 
gan, wtM  allowed  before  trial,  and  hence  was 
admisBible,  although  changing  both  the  cause 
of  suit  and  the  quantum  of  proof  required. 

[Ed.  Note.— For  other  cases,  see  Pleadings, 
Cent.  Dig.  S  653;  Dec.  Dig.  •8=3245(1). 

For  other  definitions,  see  Words  and  PhnuKii 
Eirst  and  Second  Series,  Trial.] 
2.  Pleadiwo  *=»253—Amendhbmt— Answer. 

Where  defendant  deemed  liimself  injured 
or  mialed  by  an  amendment  to  the  complaint 
before  trial,  he  should  have  taken  leave  to 
change  bis  answer  to  meet  the  new  situation. 

[Ed.  Note.— For  other  caaes,  aee  Pleading, 
Cent  Dig.  a  744-751;  Dec  Dig.  «=925S.] 

A.  Pleading  «=>229— Kioht  OF  AMBfDicsiiT 

— CONBTKOCTION. 

The  right  of  amendment  should  be  liberal- 
ly construed. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  |  001;  Dec.  Dig.  «=»229.] 

4.  Evidence  «=»271(14)— Selp-Sbrtino  Deo- 
i.aba.t10nb— voluntabt  convktance. 

In  a  suit  to  set  asdde  a  debtor's  voluntary 
conveyance  to  his  wife,  her  declarations  to  the 
acrivener  who  prepared  the  deed  that  her  hus- 
band had  wasted  condderable  money  in  drink- 
ing, that  his  health  waa  poor,  and  that  she  took 
the  conveyance  to  obviate  the  expense  of  ad- 
ministratioii  of  his  estate  were  Belf-serving, 
and  could  not  alter  the  effect  impvtad  by  law  to 
the  conveyance. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent.  Dig.  S  1088;  Dec.  Dig.  «=>271(14).] 

5.  Fbaud^xibkt  Convetaiices  «s»278^  — 
gontetahce  to  wm  —  pubsmcftioh  and 
Burden  or  Proof. 

A  husband's  conveyance  to  his  wife  is  pre- 
sumptively fraudulent  as  against  his  existing 
creditors,  and  the  wife  has  the  burdoi  ol  prov- 
ing that  it  was  made  for  a  valuable  considera- 
tion. In  good  faith,  and  without  intent  to  de* 
fraud  audi  creditora. 

[Ed.  Note.— For  other  cases,  see  Frandalent 
Conveyances,  Gent  Dig.  |  802;  Dee.  Dig.  ^ 
278(2).] 

6.  FBAUDtJIKNT  Coif TBTAirCXS  «9217-^EHB- 
DIES  or  CBBDnOBB— Indebtedneb»-Stat- 

L.  O.  L.  {  7397,  providing  that  every  con- 
veyance of  lands  with  intent  to  hinder,  delay, 
or  defraud  creditors,  etc,  aa  against  snch  cred- 
itors shall  be  void,  is  in  favor  of  all  creditors, 
and  not  of  any  particular  class  of  creditors,  so 
that  there  is  no  distinction  between  creditors 
whose  claims  are  due  and  those  whose  claims 
are  not  due. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  640 ;  Dec  Dig. 
217.] 

7.  Fraudulent  Convstances  «=»287— Con- 
veyance TO  Wife  —  Indebiedness  —  Evi- 
dence. 

In  a  judgment  creditor's  suit  to  set  aside 
a  bueband's  voluntary  conveyance  to  his  wife, 
she  is  Eot  estopped  to  go  behind  the  judgment 
and  inquire  whether  diere  was  any  actual  in- 
debtedness, and,  estoppds  being  mutual,  the 
creditor  may  show  that  the  husband  borrowed 
money  from  him  and  had  not  repaid  it 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  |  830;  Dec.  Dig. 
287.] 

Department  1.  Appeal  from  Circuit  Court, 
WflRtiiDgton   County ;    Oeorge   B,  Bagley, 

Judfte. 

Suit  br  the  BillsboEo  National  Bank 
against  Natalio  Gkirbavlno  and  Rosa  Oar- 
barlno,  Mb  wife,  in  wht(^  the  latter  alone 


appeared  and  defondeO.  I>ecree  for  plain- 
tier,  and  defendant  Bosa  Garbarlno  a{q;»eal& 
Affirmed. 

This  la  a  suit  to  set  aside  a  volontary  con- 
veyance made  by  a  debtor  husband  to  Us 
wife.  TIM  original  complaint  dedared  tbat 
aa  March  6.  1914,  die  husband  ms  the  own- 
er in  fee  simple  and  In  posaession  of  the 
realty  In  qnestlwi,  and  on  that  date  waa  In- 
debted to  the  plaintiff  In  a  certain  anm  of 
money,  which  he  fidled  to  pay.  In  conae* 
quence  of  which  the  plalntlfl  recovered  Judg- 
ment against  htm  In  the  <drcnit  court  Sep- 
tember 17,  1914.  On  this  }adgment  an  ex- 
ecution was  Issued  March  27,  IdlS,  and  re- 
turned wholly  unsatisfied  on  ttte  29th  of  the 
same  month.  It  ia  said,  also,  that  on  March 
6,  1914,  prior  to  the  entry  of  Judgment  in 
favor  of  the  plaintiff  already  mentioned,  bat 
after  the  Indebtedness  upon  which  It  was 
founded  bad  been  Incurred,  the  defendant 
husband,  for  the  purpose  of  defrauding  the 
plaintiff  and  to  prevent  collection  of  the  In- 
debtedness, conveyed  to  the  wife  the  realty 
mentioned  by  deed  recorded  March  7,  1914, 
in  the  record  of  deeds;  tbat  It  was  not  then, 
and  never  since  baa  been,  exempt  from  ex- 
ecution; that  the  wife  knew  of  the  indebted- 
ness  of  her  husband  to  the  plaintiff,  and  re- 
ceived the  transfer  of  title  with  Intent  to 
defraud  and  prevent  the  plaintiff  from  col- 
lecting Its  demand,  or  any  judgment  that 
might  be  rendered  thereon.  The  plaintiff 
also  avers  that  there  was  no  consideration 
for  the  conveyance,  and  that  the  husband 
after  he  made  the  same  had  no  property 
available  for  the  satisfaction  of  the  judg- 
ment The  wife  alone  defended.  The  an- 
swer tendered  the  general  Issue  to  every  al- 
legation of  the  comi^alnt  except  the  plaiu- 
tUFa  corporate  diaracter  and  the  existence 
of  the  marital  relation  between  the  defend- 
ants. No  afflrmatlve  defense  waa  offered. 
When  the  case  was  called  for  hearing  and 
before  any  testimony  was  toidered  the  plain- 
tiff asked  and  obtained  leave  of  court,  over 
the  objection  of  the  defendant,  to  amend  the 
complaint  by  dhanglng  the  date  March  6th, 
wherevN  the  same  appeared  therein,  to 
Marcli  2d,  BO  as  to  show  that  on  tiie  earlier. 
Instead  of  the  later,  ^to  the  defendant  hus- 
band was  the  owner  of  the  property,  was 
then  Indebted  to  the  plaintiff,  and  made  the 
conveyance  as  stated,  which  was  recorded 
on  March  11th,  Instead  of  March  7th.  In 
permitting  the  amendment  the  court  stated 
that  the  defendant  mlglit  amend  her  answer, 
but,  after  learning  frcim  opposing  counsel 
that  It  was  the  contention  of  the  plaintiff 
that  the  indebtedness  was  one  existing  at 
the  time  the  conveyance  was  made,  the  at* 
tomey  for  the  defendant  announced  that  he 
would  proceed  and  not  amend.  After  bear* 
Ing  the  testtmcHiy  the  court  made  findings  of 
foct.  amdueions  of  law,  and  a  decree  aceord* 
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tng  to  the  pTftysr  of  Che  complaint,  and  iJA 
defendant,  wtao  anwared,  appeals. 

O.  B.  MoTpby,  of  Portland  (Usle  A.  Smith, 
of  Portland,  on  the  brief),  for  appellant  H. 
T.  Bagley.  of  Hlllsboro,  f6r  reapondent. 

.  BURNETT,  3.  (after  statiXig  the  facts  as 
above).  [1]  Hie  defendant  contends  that 
the  court  had  no  right  to  allow  the  amaid- 
ment  when  it  did  becanse  It  changed  the 
character  of  proof  required  to  maintain  the 
plaintiff's  stdt  In  this:  That  according  to 
the  dates  In  the  original  complaint  the  Judg- 
ment  relied  upon  was  rendered  after  the  con- 
Teyance,  and  hence  to  orertam  the  transfer 
It  would  be  incumbent  upon  the  plaintiff 
to  show  that  It  was  made  tor  the  express 
purpose  of  defrauding  those  from  whom  the 
grantor  expected  afterwards  to  obtain  cred- 
it, and  that  the  amendment  relieved  the 
plalntifl  of  this  borden.  and  Imposed  npon  U 
only  the  lighter  task  of  showing  that  the 
oonTeyattoa  was  purely,  voluntary,  whtdi 
would  render  ft  void  aa  to  precedent  debts 
without  any  showlnf  ot  an  express  Intent 
to  defraud.  She  relied  upon  section  102,  L. 
O.  L.,  reading  thus: 

conrt  may,  at  any  time  before  trial.  In 
fortberance  of  justice,  and  upon  such  terms  as 
may  be  proper,  allow  any  pleading  or  proceed- 
ing to  be  amended  by  adding  the  name  of  a 
party,  or  other  allegatioa  material  to  the  cause: 
and  in  like  maimer  and  (or  like  reasons  tt  may, 
at  any  time  before  Uie  cause  is  sabmitted,  al- 
low such  pleading  or  proceeding  to  be  amended, 
striUng  out  the  name  at  any  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party,  or 
a  mistake  In  any  other  respect,  or  when  the 
amendment  does  not  substantially  change  the 
cause  of  action  or  defense,  by  conformiuK  the 
pleading  or  proceeding  to  the  facts  proved. ' 

It  wlU  be  observed  that  there  are  two  dif- 
ferent periods  In  litigation  In  which  the  court 
may  allow  an  amendment,  one  "at  any  time 
before  the  trial,"  and  the  other,  "at  any 
time  before  the  cause  is  submitted."  In  the 
first  stage  the  court  Is  not  restricted  in  the 
extent  of  the  amendment  to  be  allowed.  In 
the  other,  the  right  is  fettered  by  the  condi- 
tion that  the  alteration  does  not  substantially 
change  the  cause  of  action.  In  our  Judgment 
the  amendment  was  tendered  in  the  first 
period.  No  testimony  had  been  offered,  and 
although  the  trial  began  Immediately  after 
the  amendment  was  effected,  yet  it  bad  not 
commenced  at  the  time  the  offer  to  change 
the  pleading  was  made  and  allowed.  Section 
113,  L.  O.       declares  that: 

"A  trial  is  the  judicial  examination  of  the  ia- 
sues  between  the  parties,  whether  tbey  be  1b>' 
sacs  of  law  or  of  fact" 

See,  also,  8  Words  and  Phrases,  7095. 

The  record  does  not  disclose  that  any 
demurrer  had  been  filed;  hence  there  had 
been  no  trial  of  an  Issue  of  law.  The  judicial 
examination  of  the  Issues  hud  not  yet  begun 
when  the  amendment  was  offered,  and  hence 
it  was  admissible,  although  It  may  have 
changed  both  the  cause  of  suit  and  the  quan- 
tum of  proof  required. 
161P^-4S 


[2]  It  the  defendant  doenud  haiMU  In- 
jured or  misled  by  the  amoidment,  she 
should  have  taken  leave  to  change  her  an- 
swer to  meet  the  new  sttaatton. 

[S]  To  give  heed  to  her  present  oootwitton 
on  that  p(^t  would  be  to  violate  the  prece- 
dents, to  the  ^ect  that  the  right  ot  amend- 
ment should  be  liberally  construed. 

[4]  The  evidence  clearly  shows  that  the 
answering  defendant  knew  about  the  exist- 
ence of  the  Indebtedness  to  the  i^alntlfl  ow- 
ing by  her  husband  and  the  state,  and 
amount  of  Ills  pzofferty,  and  that  Ab  took 
the  conveyance  without  paying  any  considera- 
tion whatever  for  the  same.  Some  testimony 
la  offered  from  the  8crtv«ier  who  prepared 
the  deed,  in  substance,  that  she  uplalned  to 
him  that  her  husband  had  wasted  a  consid- 
raable  sum  ot  mon^  In  drinking;  that  his 
health  was  poor;  that  he  was  not  expected  to 
live  long;  and  that  she  took  the  eonv^anoe 
to  obviate  tb»  expense  of  the  administration 
of  his  estate  after  his  death.  These,  how- 
ever, are  sdt-servliig  declarations,  and  can- 
not alter  the  ^ect  which  the  law  Impntes  to 
a  purely  voluntary  conveyance  made  by  a 
husband  to  a  wife. 

[B]  Owing  to  the  Intimate  relation  eodst- 
Ing  betweoi  the  two,  the  precedents  estab- 
lished by  this  court  are  to  the  purport  that 
such  ccmveyanoe  Is  preenmptivtiy  fraudulmt 
as  against  existtng  creditors.  Under  sncA 
drcnmstances  our  own  dedeions  cast  upon 
the  defendant  the' burden  of  proving  that  the 
eoQV^ance  was  made  for  a  valuable  consld- 
eratlon,  In  good  faith,  and  without  Intent  to 
defraud  those  to  Whom  the  grantor  was 
obligated  for  the  payment  of  money.  Wr^ht 
V.  Craig.  40  Or.  101,  06  Pac.  807;  Davis  v. 
Davis.  20  Or.  78,  26  Pac.  140. 

[I]  Much  reliance  Is  placed  the  defend- 
ants on  the  case  of  Seed  v.  Jennings,  47  Or. 
4M,  83  Pac  872,  and  particularly  upon  the 
language  here  set  down: 

"To  enable  a  creditor  herein  to  maintain  a 
salt  to  set  aside  a  conveyance  by  the  debtor  as 
fraudnlent  and  void,  he  must  show  an  unsatis- 
fled  judgment  or  an  attachment  npon  a  cause  of 
action  existing  at  the  time  of  the  conveyance; 
or  OD  a  cause  of  action  arising  snbsequent 
thereto,  and  that  in  the  latter  event  the  convey- 
ance was  made  with  the  express  intention  of 
defrauding  subsequent  creditors." 

And,  further,  that: 

"To  avoid  a  voluntary  deed  because  fraudu- 
lent as  to  existing  creditors,  the  cause  of  action 
must  exist  at  the  time  tiie  conveyance  is  made, 
and  this  must  appear  from  the  record  In  the  ac- 
tion in  which  the  judgment  was  recovered." 

The  defense  argues  from  this  language 
that  no  "cause  of  acU<m"  arises  until  the 
creditor  has  a  right  to  commence  proceedings 
to  recover  his  debt,  with  the  resulting  conclu- 
sion that  unless  the  creditor's  debt  Is  past 
due  when  the  conveyance  Is  made,  the  trans- 
fer of  title,  although  purely  voluntary,  can- 
not be  overturned,  unless  It  can  be  shown 
that  It  was  made  with  the  express  purpose 
of  defrauding  subsequent  creditors,  and, 
moreoyer^  that  unless  the  Judgment  roll  In 
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tbe  action  sliaU  itself  dladose  that  tlie  debt 
was  oTerdne  at  ttw  date  of  tbe  conreyancek 
the  endltor  is  wiUumt  itanding  to  defeat 
the  transfer.  In  pert  the  langnace  of  sec- 
tion 7307.  L.  O.  L;.  la  this: 

"Every  conveyance  or  asdgnment  in  writing 
or  otherwise  of  any  estate  or  interest  in  lauds 
•  ♦  •  made  with  the  intent  to  hinder,  delay, 
or  defraad  creditors  or  other  persons  of  tbar 
lawful  soits  *  *  *  as  aKainst  the  persons 
80  hindered,  delayed,  or  defranded,  shall  be 
void." 

We  obeerre  that  the  term  "creditors"  Is 
not  restricted  to  those  whose  demands  are 
overdue.  The  statute  Is  In  favor  of  all  eredi* 
tors,  and  not  any  parUcnlar  class  of  them. 
It  Is  quite  as  culpable  for  the  debtor  to  alien- 
ate his  property  with  Intent  to  defrand  one 
whose  claim  Is  not  yet  due  as  thna  to  seek 
to  injure  one  whose  demand  has  matured. 
To  distinguish  between  the  two  wrongs  is 
not  consonant  with  sound  logic 

[7]  The  lan^age  of  the  opinion  In  the 
Seed-Jennings  Case  respecting  tbe  Judgment 
cannot  be  construed  as  aroUceble  to  the  an- 
swering defuidant  here,  because  she  was  not 
a  party  to  tbe  same  and  Is  not  bound  there- 
by. She  iB  not  estopped  to  go  behind  tbe 
Jndgment  and  inquire  whether  or  not  there 
was  any  actual  Indebtedness  owing  from  her 
husband  to  the  plainUfF.  Estoppels  are  mu- 
tual, and  If  she  Is  entitled  to  enter  upon  that 
field  of  inquiry,  the  plaintiff  may  accompany 
her  up<m  her  quest,  and  resisting  her  attack 
upon  the  Judgmrat  may  show,  as  it  did  in 
this  Instance^  that  the  defendant  husband  in 
truth  had  borrowed  money  from  the  plaintiff 
to  the  amount  stated  in  the  pleading,  and 
bad  not  repaid  the  same.  The  rule  is  thus 
steted  in  Teend  v.  Weeks,  101  Ala.  831,  10 
South.  16S.  S3  Am.  St  Bep.  60: 

"If  then  there  is  no  more  proof  than  the  judg- 
ment itself — in  tbe  absence  of  fraud  or  coUa- 
■ion,  as  we  have  seen— it  is  evidence  of  the  ex- 
isteace  of  a  debt  at  the  time  of  its  rendition) 
and  only  at  that  time.  This  is  soffident  to  en- 
title the  judgment  creditor  to  impeach  the 
fraudulent  conveyance  as  tainted  mth  actual 
fraud.  In  such  case,  the  burden  of  proving  the 
actual  fraud  would  be  upon  tbe  complainant  If 
the  complainant,  however,  would  use  the  judg- 
ment to  the  prejudice  oi  a  grantee  in  a  deed 
alleged  to  be  oi^  voluntaJry  and  constructively 
fraudulent,  there  must  be  independent,  distinct 
evidence  of  facts  showing  the  cause  of  action 
which  authorized  the  rendition  of  the  Judgment, 
and  that  It  Is  older  than  the  conveyance." 

The  subject  Is  learnedly  discussed  In  Eggle- 
ston  T.  Sheldon,  85  Wasb.  422.  148  Pac.  579, 
by  Mr.  Justice  Pullerton,  not  only  permitting, 
but  requiring  in  such  instances,  that  the 
plaintiff  shall  show  aa  actual  indebtedness 
older  than  tbe  conveyance  attacked,  where 
ttie  reliance  is  upon  a  purely  voluntary  trans- 
fer of  tbe  title.  Blg^tly  understood  In  con- 
idderatlon  of  its  facts,  the  case  of  Seed  v. 
Jennings,  supra,  does  not  teach  the  contrary 
doctrine.  There  the  father  of  the  plaintiff, 
while  the  latter  was  yet  a  minor,  conveyed  to 
him  certain  real  property,  being  at  the  time 
free  from  debt  of  any  nature  and  possessed 


df  considerable  other  holdings.  Three  years 
later  Jennings  commenced  an  action  against 
the  elder  Seed,  charging  him  with  the  alien- 
ation of  the  affections  of  the  former'a  wife, 
said  to  have  been  committed  within  the  next 
preceding  year,  recovered  jndgmoit,  and  lev- 
led  erocntlon  on  the  realty  included  In  the 
deed  fzom  the  tether  to  Us  son.  COeariy  the 
claim  accrued,  not  before,  bat  after,  the  deed 
bad  taken  effect;  and,  as  there  was  no  evi- 
dence whatever  tliat  tbe  liability  was  in  con- 
templation of  any  one  at  the  time  the  con- 
veyance was  made,  the  land  was  held  exempt 
from  tbe  subsequent  judgment  In  this  case, 
however,  alUiough  it  changed  its  fonn  by  tbe 
renewal  of  notes  given  for  the  same,  the 
indebtedness  accrued  long  prior  to  the  con- 
veyance. As  we  liave  seen,  the  statute  makes 
no  distinction  between  the  creditors  whose 
claims  have  matured  and  those  unmatured. 
They  are  equally  within  the  protection  of 
tbe  enactment  The  effect  of  the  ctmveyance 
to  the  wife  was  at  least  to  hinder  and  delay 
the  plaintiff  In  tbe  collection  of  its  debt 
The  decree  of  the  drcnlt  court  is  afflnned. 

MOORE,  a  and  McBBIDB  and  BBN- 
SOM,  JJ.,  concur. 


SCHOOI.  DIST.  NO.  24  OF  MABION  COUN- 
TY V.  SMITH,  Oonnty  School  Superin- 
tendent 

(Supreme  Court  of  Oregon.   Jan.  B,  1917.> 

Schools  ah  o  Sohooi.  Dutbioib  «a>87— High 
Schools— "ExFEN  DSD." 
Under  Oen.  Uws  lOlfi.  &  286,  I  4,  provid- 
ing that  the  cost  of  educating  a  nigh  school 
pupil  shall  be  determined  by  dividing  the  total 
amount  expended  by  the  high  school  district 
for  maintaining  bl^  schools  during  any  school 
year  by  the  average  daily  attttidanc^  etc;,  as 
"expended"  means  "paid  out"  an  estimate  for 
a  high  school  district  sabmitted  to  the  county 
achoorsupmntendent  as  required  by  section  2, 

firoperly  mcluded  an  it«n  nw  repaus,  but  not 
terns  m  depredation  of  a  sdiool  building  or 
interest  on  money  expended  in  oonatmction  of 
the  building. 

[Hid.  Note^— For  other  cases,  see  Schools  and 
ScAool  Districts,  Cent  Big.  H  206,  207:  Dec. 
Dig.  «=»87. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  BbtpendedJ 

In  Banc.  Original  proceeding  in  manda- 
mus by  School  District  No.  24  of  Marion 
County  against  W.  M.  Smith,  Coimly  School 
Superintendent  of  Marion  County.  Writ  al- 
lowed in  part  and  dismissed  in  part 

This  is  an  original  proceeding  in  mandamus 
to  compel  the  defendant  to  audit  and  allow 
certain  items  claimed  by  petitioner  as  part 
of  the  cost  of  educating  nonresident  high 
school  pupUs.  The  statute  to  be  construed 
is  diapter  236,  p.  830,  Oeneral  Laws  of  1&15. 
Those  sections  bearing  upon  the  matter  here 
In  controversy  are.  In  substance,  as  follows: 
Section  1  provides  for  a  spedal  tax  levy  an- 
nually by  the  county  court  of  each  county 
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Cor  Um  purpoM  of  tfefn^rtaig  the  cost  of  edn- 
eating  Ugh  aduxA  pn^ls  Tosldli^  Id  any 
county  In  whicb  there  Is  no  county  Mgh 
■chool»  and  not  In  a  high  school  district,  the 
tax  to  be  levied  at  the  same  time  as  taxes 
are  levied  for  county  purposes  upon  all  the 
taxable  property  In  the  county  not  situated 
In  any  high  school  district  Section  2  re- 
quires the  school  clerk  of  each  high  school 
dL<)trict,  at  the  close  of  the  school  year,  to 
make  out  under  oath,  and  deliver  to  the  coun- 
ty school  superintendent  of  each  county  in 
which  any  part  of  his  high  school  district  la 
situated,  a  full  and  complete  report  of  the 
high  sdioolB  of  his  district  for  the  oitlre  year. 
Such  report  Is  required  to  show  the  total 
number  of  high  Bchool  pupils  enrolled  during 
the  year,  the  average  dally  attendance,  the 
number  of  teachers  regularly  employed,  the 
course  of  Instruction  pursued,  the  text-books 
used,  the  total  number  of  new  high  school 
pupils  enrolled  during  the  year,  the  total 
cost  of  maintaining  the  high  school  or  high 
schools  during  the  year,  the  cost  of  educating 
each  high  school  pupil  during  the  year,  the 
name,  poet  office  address,  and  elementary 
school  district  residence  of  each  new  pupil 
attending  high  school  in  his  district  and  re- 
siding in  territory  not  embraced  In  any  high 
school  district,  and  the  total  number  of  snch 
new  pupils,  and  such  other  Information  as 
may  be  required  hy  the  superintendent  of  pub- 
lic instruction  or  the  comity  school  superin- 
tendent Section  4  Imposes  the  duty  upon  ev* 
ery  county  school  superintendent  to  whom  this 
report  Is  made  to  verify  such  report  and  to 
compile  a  report  showing  the  total  number  of 
each  high  school  pupils  resldiog  In  his  connty 
outside  of  any  high  school  district  the  cost  of 
educating  each  of  such  pupils,  the  total  cost  of 
all  such  pupils,  and  the  total  cost  of  each 
high  school  district  for  all  of  such  pupUs 
attending  therein.  Tbs  same  section  further 
qiecifles  that  the  cost  of  educating  each  high 
Bdiool  pupU  of  any  high  school  district  shall 
be  detarmlned  by  dividing  the  total  Amount 
expended  by  the  high  school  district  for  main- 
taining bl|^  BdUNAB  during  any  sducd  year 
by  the  average  dally  attendance  of  pupils  en- 
rolled In  the  high  sduxA  or  hl|^  schools  of  the 
district  for  the  same  year.  Section  0,  among 
other  things,  presGribes  that  not  later  than 
December  Ist  of  eadi  year  county  super- 
intendent of  eadi  county  in  whidi  there  is 
any  county  high  sdHool  shall  certify  to  the 
county  court  of  his  connty  the  total  cost  for 
the  preceding  year  of  educating  all  t3ie  high 
sdiool  pupils  residing  In  his  county  and  not 
In  any  high  sdiool  district,  and  the  estimated 
amount  needed  for  that  purpose  for  the  cur- 
rent year.  Section  6  requires  the  county 
court  of  each  county  with  whom  a  county 
school  superintendent's  certificate  is  filed  at 
the  time  of  making  the  tax  levy  for  the  year 
for  school  purposes  to  levy  a  special  tax  upon 
all  taxable  property  In  the  county  not  situated 
In  any  high  school  district  auffl^ieitt  in 


amount  to  defray  tlto  eoot  for  the  current  year 
of  education  of  high  adiool  pupils  residing 
in  such  connty  and  not  in  any  high  sctKKd 
dirtriet  SecUon  7  directs  the  connty  school 
superintendent  of  eadi  connty  on  the  fl»t 
Monday  of  October  of  each  year,  and  at  such 
other  times  as  he  may  deem  It  advisable,  to 
apportl<m  the  hl^  8cho<^*s  tuition  fond  In 
the  county  treasury  to  the  several  high  school 
districts,  and  to  draw  an  order  on  the  county 
treasurer  against  the  high  school  tuition  fond 
for  the  portion  that  the  high  achocH  district 
is  entitled  to  receive.  The  county  court  of* 
Marion  county,  In  anticipation  of  the  require- 
ments of  this  act,  provided  a  high  school 
fund  in  the  levy  made  In  the  spring  of  1916, 
and  such  fund  is  now  in  the  county  treas- 
ury. Petitioner's  detk  In  his  report  Included 
the  following  Items  as  the  cost  of  maintaining 
high  schools  during  the  school  year  ending 
June  19,  1918,  in  this  district:  (a)  Salaries, 
Including  the  salaries  of  the  principal  and 
teachers  In  the  hi^  sdiool,  and  one-third  of 
the  salary  of  the  dty  superintendent  if  one  is 
employed,  $40,163.82;  (b)  salary  of  Janitor, 
$1,560.40;  (c)  supplies.  Including  crayon,  eras- 
ers, brooms,  brushes.  Ink,  and  all  supplies 
that  are  used  for  maintenance  which  are  not 
likely  to  be  of  service  after  a  period  of  two 
years,  $1,564.07;  (d)  fuel.  $720.54;  (e)  light 
$171.89;  (f)  power,  $411.76;  (g)  telephone, 
$72,28;  (h)  water,  $242.28 ;  repairs,  $1,629.84; 
CI)  printing,  $141,80;  depredatlm  for  year 
4  per  cent.,  $4,204.86 ;  0)  insurance,  $198.81 ; 
Intraest  on  Investment  D  per  cent.,  $6,790.46; 
(k)  stationery,  $266 jn. — making  the  total  cost 
tor  tba  year  $58,018.76;  and  fnnn  bis  report 
he  ascertained  the  cost  of  educating  each  high 
school  pupil  to  be  $71.U.  ISkia  report  wu 
submitted  to  the  defendant  as  county  school 
superintendent  Be  refused  to  audit  or  allow 
the  Items  of  repair,  $1,529.84,  depredation 
for  year  4  per  cent,  $4,204.36.  and  interest  on 
investment  at  the  rate  of  6  per  cent,  $6,790.- 
46,  making  a  total  of  $12,524.66,  deducting 
which  items  from  the  derk's  report  of  cost 
reduced  the  cost  of  educating  each  high 
school  pupil  to  the  sum  of  $66.12,  and  the 
defendant  offered  to  draw  his  warrant  in 
favor  of  the  petitioner  for  that  amount  per 
student,  a^regating  the  sum  of  $5,956.58; 
the  amount  claimed  by  petitioner  at  the  rate 
of  $71.13  per  pupil  aggregating  the  sum  of 
$7,660.36  and  making  a  difference  of  $1,593.- 
78.  If  petitioner's  oontentloD  la  correct  It 
should  recd.ve  a  warrant  for  $7,660.36.  If  a 
portion  of  the  items  rejected  diould  be  al- 
lowed and  a  portion  ^imlnated,  the  amount 
should  be  decreased  in  proporil<m  to  the 
amounts  disallowed.  No  QueatiUni  was  made 
as  to  the  oorzectnesB,  but  <aily  to  the  pn^riety 
of  the  allowance  of  the  items  as  beli^  a  part 
of  the  cost  of  maintenance. 

George  Q.  Bingham,  of  Salem,  for  peti- 
tioner. Ernest  B.  Rlngo.  IHst  Att?..  at  8a- 
UWt  for  defendant* 


Digitized  by 


70S 


193.  PAOIFIO 


REPORTER 


(Mont 


McBRIDEJ,  X  (after  stating  tbe  facts  as 
above).  Ttiat  part  of  section  4  which  pre- 
8crlb(»  the  method  to  be  pursued  b7  the  coun- 
ty school  superintendent  In  determining  the 
cost  of  educating  each  nonresident  high  8<^o(^ 
pupil  Is  complete  In  ItseU,  and  its  meaning 
la,  In  our  opinion,  perfectly  dear.  The  whole 
process  Is  a  simple  problem  in  l<Hig  division. 
The  dividend  Is  the  total  amount  expended 
by  the  high  school  department  of  the  district 
for  the  preceding  year,  the  divisor  the  aver- 
age daily  attendance,  and  the  resulting  quo- 
tient the  cost  of  educating  the  nonresident 
pupiL  The  word  "expended"  means  "paid 
out;  disbursed."  People  v.  Kane,  43  App. 
Dlv.  472,  61  N.  Y.  Snpp.  195,  198;  State  v. 
Manchester  &  Lawrence  R.,  70  N.  H.  4^ 
4S  Atl.  1108 ;  L.  H.  Kurtz  Co.  v.  Polk  Connty. 
136  Iowa,  419,  109  N.  W.  612.  Depredation 
of  the  building  la  not  money  expended.  Nei- 
ther can  Interest  on  the  amount  previously 
Invested  In  constructing  the  building  be  prop- 
erly termed  an  "amount  expended"  during 
the  preceding  year;  and  the  county  school 
superintendent  ruled  correctly  in  rejecting 
these  items.  The  Item  for  repairs  should  have 
been  Indnded  in  the  estimate,  and  a  decree 
will  be  entered  acooidinsl7>  Neither  party 
will  recover  costs. 


BBA  et  ftL  r.  AIJTALFA  PRODUCTS  00. 
et  aL  (Nft  8700.) 

(Supreme  Court  of  Montana.  Dec.  7, 1916.) 

1.  Appeal  aivd  Bsbob  «=9ll70(7>— BBvnw— 
EUbmlsss  Ebbob. 

Under  Rev.  Codes,  |  6B93,  requiring  the  dis- 
regarding of  harmless  errors,  the  erroneous  ad- 
miBfiion  of  evidence  as  to  a  fact  admitted  was 
hartnless. 

EEd.  Note.— For  other  cues,  see  Appeal  and 
Error,  Cent  Dig.  {|  4066,  4543;  Dec.  Dig.  «=» 
1170(7).] 

2.  Aniuau  «=»28(2)  —  AcTions  —  Evidkhob 
—Admissibility. 

In  an  action  for  damages  for  breach  of  a 
contract  to  feed  sheep  wbere  defendant  justified 
its  breach  on  account  of  plaintiffs  nonpayment 
of  accrued  feed  bills,  testimony  that  defendant 
impressed  on  plaintiffs'  agent  the  necesrity  for 
paying  a  bill  is  admissible;  tb»  agent  being  In 
charge  of  tbe  sheep. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  18  45-48 ;  Dec.  Dig,  ^23(2).] 

8.  Aniuals  «=»23(2)  —  Aoxioirs  -~  Btzdknob 

— ADUISSIBtUTT. 

In  such  case,  where  pWntlflk  offered  evi- 
dence as  to  the  average  weight  of  the  dieep, 
rebutting  testimony  that  only  the  light  end  of 
the  sheep  had  been  weighed  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Gent  Dig.  IS  4S^;  Dec:  Dig.  «=328(2).] 

4.  Tbial  «=>62(1)  —  Aduissibilitt  in  Rb- 
BtJTTAi/— ExoLueiorr. 
Where  defendant  offered  no  evidence  in 
support  of  an  alleged  defense,  the  ezdusion  of 
testimony  offered  to  rebut  such  defense  was  not 
error. 

[Bd.  Note.— For  other  cases,  see  TrUL  Gent 
Dig.  S  14S;  Dec.  Dig.  «=»62(1).] 


[Ed. 
Dig.  I 


Bw  Tbial  «=>29(2>— Ooitduot  or  Tbial— Coh- 

hbnt  bx  Coubt. 
A  remark  by  tbe  judge  in  ruling  on  ques- 
tions assuming  a  state  of  Ctcts  that  such  was 
not  tbe  testimony  was  not  improper  as  &  com- 
ment on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  S  81 ;  Dec  Dig.  «s»29(2).] 

6.  Tbial  <£=>2Q7(8)— Contbaots  —  BsxaOH  — 

Ikstbuctzons. 
In  an  action  for  breach  of  a  contract  to  fieed 
sheep  where  plaintiff  alleged  defendant's  delay 
in  constmcting  yards  and  corrals,  the  snbstita- 
tion  of  the  word  "reasonable"  for  the  words 
"reasonably  short"  in  a  requested  diarge,  with 
reference  to  the  time  for  such  construction,  was 
not  error, 

pid.  Note^For  other  eases,  see  IMal,  Oeat. 
Dig.  {672;  Dec.  Dig.  «=5>m(3).] 

7.  Tbial  «»252(l)^lNsiBuoin>Era— RcnnAU 

The  refosal  of  requests  predicated  on  mie* 
takes  of  fact  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oenb 
Dig.  SS  596,  612;  Dec.  Dig.  «=»2S2(1).] 

S.  Tbial  4=3295(4)— iNSTBnonoRB—BEruBAU 
In  an  action  for  breach  of  a  contract  to  fSed 
sheep  where  the  instructions  as  a  whole  charged 
that  defendants  were  under  no  duty  to  continue 
after  plaintiSh  breached  the  contract  by  an  un- 
justifiable failure  to  pay  a  previous  bill,  the  im- 
proper use  «t  the  word  ''cancellation"  In  an  in- 
struction on  such  matter  cannot  be  complain- 
ed oL 

Note.— For  other  cases,  see  Trial,  Cmt, 
g.  i  707;  Dec.  Dig.  <S=»295(4).] 

Appeal  from  District  Court.  Tellowstone 
Connty;  Geo.  W.  Plerson,  Judge. 

Action  by  James  Bea  and  William  Bea* 
Jr.,  copartners  doing  business  as  Bea  Bros., 
against  tbe  AlfiO&i  Products  Company,  a  oor- 
poi;atlon,  and  another.  Frtnn  a  Judgment 
for  def^idants,  and  an  order  duiylng  ttew 
trial,  plain  tiffs  appeaL  Affirmed. 

F.  B.  Reynolds,  of  Billings,  for  appellantsi 
Grimed  &  Brown,  of  BUUngs,  for  xeqjKmd- 
ents. 

BANNER,  J.  Action  to  establish  a  claim 
for  damages  for  breadi  of  contract  The 
substance  of  the  complaint  is:  That  prior 
to  November  1,  1913,  the  plaintiffs  entered 
into  a  written  contract  with  the  defendant 
Alfalfa  Products  Company  (now  bankrupt), 
whereby  the  latter  agreed  that  it  would  on  or 
about  said  date  complete  yards  and  corrals 
at  Big  Timber  so  as  to  talie  for  feeding,  and 
would  take  and  there  feed  upon  Its  spedal 
product  "mollasafal,"  certain  of  plaintiffs' 
sheep  until  the  same  should  be  ready  for 
market,  at  a  stipulated  price  per  ton  for  feed 
furnished;  that  pursuant  to  said  contract 
plaintiffs  shipped  to  Big  Timber  8,652  sheep, 
but  tbe  company  did  not  have  Its  yards 
completed  or  take  said  sheep  for  feeding  until 
December  11,  1913,  and  did  not  thereafter 
furnish  for  said  sheep  more  than  one-half 
enough  feed — ^In  consequence  of  which  plain- 
tiffs were  obliged  to  do  with  feed  of  In- 
ferior quality  or  inferior  quantity,  and  were 
finally  compelled  on  January  14,  1914,  to  sell 
the  sheep  at  a  price  at  least  fl  per  head 


4s»ror  other  eases  see  same  topla  and  KET-NUUBaK  In  all  Kaj-Nombared  Digests  and  ladazas 
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less  than  they  would  have  been  worth,  bad  the 
contract  been  performed.  The  damages  are 
laid  In  gross  at  $8,682. 

In  addition  to  the  general  Issue,  the  an- 
swer presents:  That  after  said  contract  was 
entered  Into  and  prior  to  November  1,  I^IS, 
the  plaintiffs  waived  the  reception  of  said 
sheep  on  that  date  and  granted  to  the  defend- 
ant company  an  extension  for  the  completion 
of  its  yards  and  corrals  nntll  sncb  time  as 
It  conld  procure  the  necessary  materials,  de- 
layed without  its  fault;  that  pursuant  to 
such  extension,  the  plalntlfTs  made  arrange- 
ments satisfactory  to  than  for  the  pasturage 
of  their  sheep  near  Big  Timber  in  the  mean- 
time, and  shl];q;>ed  said  sheep  to  Big  Timber 
on  November  8,  1918,  for  such  pasturage; 
that  the  etxeep  were  taken  by  the  defendant 
company  on  December  4, 1913,  and  were  fed 
and  cared  for  until  January  14,  1914;  that 
although  the  contract  called  for  payment  on 
the  first  day  of  each  calradar  month  for  all 
feed  furnished  during  the  month  preceding, 
the  plaintiffs  failed  on  January  1,  1914,  or 
tb«eafter,  to  pay  for  the  feed  furnished  In 
December,  191S,  and  have  also  failed  and  re- 
fused to  pay  for  any  of  the  feed  famished 
to  their  sheep  by  the  company. 

The  affirmative  allegations  of  the  answer 
were  denied  by  the  reply,  and  the  cause  was 
brought  to  trial  before  a  Jury  whose  verdict 
was  for  the  defendants.  Judgment  followed 
accordingly,  and  from  this,  as  also  from  an 
order  afterwards  made  denying  their  motion 
for  a  new  trial,  the  plalntUFs  have  appealed. 

The  verdict  Is  confessedly  Justified  the 
evidence,  but  a  reversal  is  sought  for  error 
In  rei^ct  of  the  following: 

[1]  I.  BnllngB  admitting  evidence  to  the 
effect  that  while  the  plalntUCs'  ataeqi  were  be- 
ing fed  by  the  defendant  company,  sheep  be- 
longing to  one  Arnold  uid  some  lambs  be- 
]<H^[lng  to  Glenn  Parker  were  also  being  fed 
tv  the  dfitoidant  cnnpany  on  moUasafal  and 
did  well.  As  to  Am(dd*8  tdieep,  it  was  made 
to  appear  that  they  had  been  fed  and  bandied 
anbstuitiaUy  tbe  same  as  the  plaintUfs' 
sheep,  BO  tbat  there  was  a  snfflctent  showing 
of  parity  In  conditions  to  authorize  the  evi- 
dence eviui  If  it  tended  to  prove  tbat  plain- , 
tiffs'  sheep  were  sufficiently  fad.  The  true 
effect  of  the  evidence,  however,  as  to  both 
tbe  Am<^d  she^  and  ttie  Parker  lambs  waa 
merely  to  confirm  what  the  parties  themselves 
had  admitted,  via.  that  mollasafal  was  a  sat- 
isfactory food;  and  wbUe  it  Is  tecbnical  er- 
ror to  receive  evidence  of  tacts  admitted, 
such  error  does  not  ff>"»*PW"d  a  reversaL 
Rev.  Codes,  {  esSS. 

[2]  U.  Bttllngs  permitting  the  defendants 
to  show  that  after  January  1, 1914,  they  had 
Impressed  upon  Mr.  Petrle,  the  man  In  chai^ 
of  plaintiffs'  sheep,  that  they  could  not  buy 
the  syrup  necessary  to  make  up  the  feed  with- 
out money,  and  the  bill  for  the  December  feed 
would  have  to  be  paid.  We  see  neither  harm 
nor  error  in  this.   That  the  comx«ny  might 


need  or  want  its  money  and  mi^t  not  feel 
obliged  to  go  on  indefinitely  without  It  was  a 
fact  of  whl(di  the  plaintiffs  could  take  notice 
without  any  ccMnmuulcatlon,  In  view  of  the 
contract  itself.  Moreover,  Petrle  was  not 
merely  an  employs  of  plaintiffs  charged  with 
the  physical  direction  of  the  sheep;  he  was 
the  idalntiffs'  agent  to  speak,  and,  if  neces- 
sary, to  give  directions  or  to  complain  for 
them  relative  to  the  feeding,  and,  of  necessi- 
ty, to  receive  for  and  convey  to  them  such  In- 
formation as  the  defendant  company  had 
to  give  concerning  such  feeding  or  concern- 
ing any  r^sons  which  might  exlBt  for  tbe 
stoppage  thereof. 

[3]  III.  Bullngs  rejecting  evidence  touch* 
Ing  the  weight  of  the  sheep  when  received, 
offered  in  rebuttal.  The  plaintiffs  bad  pre- 
sented testimony  in  their  case  in  chief  giviog 
tbe  average  weight  of  all  the  sheep;  so  like- 
wise had  the  defendants  in  their  case,  and  tbe 
question  was  for  the  Jury.  The  evidence 
offered  in  rebuttal  was  intended  to  show  that 
only  the  Ught  end  of  the  sheep  had  been 
weighed,  and  thus  by  inference  to  contradict 
the  testlmcmy  as  previously  given  on  both 
Bides.  There  was  no  claim  of  mistake  to  be 
rectified,  and  we  tbink  under  the  drcomstanc- 
es  the  rulings  were  proper. 

[4]  IT.  Bulings  rejecting  testimony  offwed 
in  rebuttal,  to  tbe  effect  tbat  the  sheep  were 
not  sold  or  shi^ed  pursuant  to  the  demands 
of  the  mortgagee  thereof.  While  It  was  al- 
leged in  the  answer  that  the  sheep  were  sold 
or  shipped  pursuant  to  the  demands  of  the 
mortgagee  and  not  because  of  any  failure  of 
defendants,  there  was  no  proof  to  support 
this  all^atlon,  and  therefore  nothing  to  re- 
but by  the  evidence  offered. 

[I]  y.  The  remarks  of  the  court  addressed 
to  counsel  while  sustaining  an  objection. 
Counsel  for  plaintiffs  in  asking  a  questlcm 
about  a  certain  allied  conversatltm,  had  as- 
sumed a  state  of  facts  as  applicable  to  the 
conversation  he  had  In  mind,  wUdi  pertaiu- 
ed  to  another  and  different  one,  and  the 
court  remarked,  "Tbat  wasnt  the  testinumy, 
Judge  Beynolds."  In  ^nhat  tone  or  with 
what  manner  this  was  said  we  do  not  know, 
but  the  words  were  Justified.  Tbe  nipposed 
rule  forbidding  trial  Judges  from  commenting 
on  tlie  evidence  lias  no  apiOlcatlai  to  a  situa- 
tion Uke  this.  It  is  the  duty  of  tbe  court  to 
see  that  witnesses  are  not  misled,  and  tbat 
the  evidence  Is  not  misapplied,  and  this  action 
of  the  court,  so  far  as  it  Is  disclosed  by  the 
record,  meets  our  approval. 

[I]  TI.  Bulings  on  Instmctlons: 

(a)  Tbe  modifications  of  plalntlfls'  offered 
instruction  No.  4  were  not  objectionable.  The 
substitution  of  "reas<mable"  for  "reasonably 
short,"  as  applied  to  the  time  after  November 
i,  1913,  within  which  tbe  company  should  by 
the  contract  have  completed  its  yards,  worked 
no  essential  diange,  while  the  interpolation 
of  the  clause  relating  to  the  waiver  was  a 
laudable  attempt  to  state  the  wht^  law  ap- 
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pllcable  to  the  delay  featnn  without  need- 
len  end  confusing  repetltloa 

(b)  On  the  facts  inreaeiited  by  jtbls  reowd, 
offered  Inatrnctlon  Mo.  5  was  mlaleadlnK  and 
properly  refuBed.  The  essence  <^  it,  so  far 
as  prt^er,  was  saffldently  stated  elsewhere 
In  the  chai^. 

117]  (c)  PlalntUb'  oftenA  Instmction  Na 
7  was  Intraided  to  advlae  tJie  inry  toncblng 
plaintiffs'  dalm  to  an  offset  on  Jannary  1, 
1014 ;  bat  it  Is  predicated  tm  two  mistakes 
of  fact,  Tis.:  Tile  assumptbm  that  tiiere  was 
evidence  to  warrant  the  inference  of  damages 
to  plaintiffs'  sheep  at  that  time  greater  in 
amount  than  the  feed  bill,  and  that  there  was 
a  balance  doe  from  the  company  to  the  plain- 
tiffs for  feed  fnmlsbed  in  December.  The 
court  was  therefore  under  no  obligation  to 
give  the  Instmction  as  offered,  evw  though 
the  reason  assigned  for  such  r^usal  may  not 
have  been  tenable. 

[I]  (d)  Ptalntias  assail  instruction  Mo.  7 
as  given  to  the  jury  because  of  a  tedmical 
misuse  and  misapiOicatlQtt  of  ttie  term  "can- 
c^ation" ;  cancellation  not  being  involved  In 
the  case.  Cfranting  this,  we  are  at  a  lose 
to  see  how  the  plaintlfls  could  have  suffered 
anr  injury  from  the  instruction,  since  its 
obvious  meaning,  taken  In  cooDectlon  with  the 
rest  of  the  charga,  is  that  U  the  plaintiffs  by 
an  unjustlfiaUe  refusal  to  pay  for  the  Decem- 
ber feed  had  breadied  the  contract,  the  de- 
fendant company  was  under  no  necessUr  to 
go  on  with  it. 

The  Judgment  and  order  appealed  from  are 
affirmed.  * 

Affirmed. 

BRANTI.T,  a  J.,  and  aOLLOWAT.  J« 

concur. 


STATB  v.  BBADSQAW.   (No.  8848.) 
(Supnme  Oovrt  of  MMitana.   Dec  8,  Kaa.) 

1.  OBSTBUCTINa    JusnOX  «S93— Bbbutikq, 

ExKounoN  OB*  Paoonsa  WAanaira  or  Aa- 

BSST— AUTHOBITT. 

Where  an  officer  attempts  to  arrest  under  a 
warrant  fair  on  its  face  inued  by  a  competent 
court,  the  warrant  is  bis  authority,  aod  the 
person  named  must  submit  to  arrest  though  not 
guilty  of  any  offense,  the  officer  being  entitled, 
under  Rev.  Codes,  H  9062-9064,  on  exhibiting 
his  warrant,  to  use  ail  necessary  force  to  effect 
the  arrest  without  subjecting  himself  to  a 
diarge  of  trespass. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent.  Dig.  ii  S-12;  Dec  Dig.  4s»3.1 

2.  Abskbt  «=»e3(l)— Wabbakt— Nkjmsitt. 

Where  an  officer  attempts  to  arrest  with- 
out a  warrant,  his  power  is  strictly  limited  by 
Bev.  Codes,  |  9057,  authorising  arrest  without 
a  warrant  In  anomerated  cases,  and  if  the  dr- 
cumatances  do  not  fall  within  the  statute,  the 
person  sought  to  he  arrested  may  use  any  nec- 
essary force  to  prevent  arrest  or  ^ect  his 
escape. 

(Ed.  Notei— For  other  cases,  see  Arrest.  Cent 
Pig.  11  146.  161-156:  DetDig.  «»63a).] 


8.  OBarxconHo  Jusnoa  4=3»8— REsmive 
BhcBoimoH  or  Paooiss— WABRAjfi  or  As- 
a£8T— NKcxssrrz  —  Qbodndb  ron-  Abkbst 
WrrHODT. 

Revised  Codse,  |  8260,  dedarea  that  every 
person  who  willfully  delays,  resists,  or  obstructs 

any  public  officer  m  the  disdiarge,  or  attempt 
to  discharge,  any  duty  of  his  office  sball  be 
punished,  while  section  9067  dedares  that  a 
peace  officer  may  arrest  wiUtout  a  warrant 
for  a  public  ofFeiue  committed  or  attempted  in 
his  presence,  for  a  felony  not  committed  in  his 
presence,  and  when  a  felony  has  been  committed 
and  he  has  reasonable  cause  to  believe  that  the 
person  sought  to  be  arrested  committed  it.  etc 
Halo,  that  while  the  oSease  for  which  arrest 
vritbout  a  warrant  is  sought  may  be  in  the  form 
of  resistance  or  obstruction  offered  to  an  offi- 
cer in  discharging  a  duty  under  criminal  or 
dvil  process,  the  power  to  make  the  arrest  de> 
pends  on  the  actual  existence  of  Uie  emergency 
pcsnted  out  by  the  statute. 

[Ed.  Note.— For  other  cases^  see  Obstructing 
Justice,  OeuL  Dig.  fi  3-12;  Dec.  Dig. 

4.  OBsraucnne   Justice  ^»14— IUsisiiho 

Omcra— BuBDSN  or  I%oor. 
Ui>on  a  prosecution  for  the  offense  of  re- 
sisting an  officer  attempting  to  make  an  arrest 
without  a  warrant,  the  quantum  of  proof  that 
the  officer  was  by  law  entitled  to  malie  the  ar- 
rest must  be  the  same  as  is  required  to  estab- 
lish any  material  fact  in  other  criminal  cases. 

CSd.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  |  80;  Dee.  Dig.  «b»14.] 

6.  ASBEST  4=»63(1)— AXBBST  WITHbOT  WaB- 

BA.IIT— Good  Faith. 
A  bona  fide  belief  <^  an  officer  that  defmd- 
ant  was  sanged  in  the  vi<dation  of  tbe  law 
does  not  anuraise  arrest  without  a  warrant 
1.  Note,— For  otliw  cases,  see  Azmt.  Gent, 
SS  146.  161-166;  Dec  Dig.  «»63(D.] 

6.  OBSiBUOTino  Jdbhob  «sa»8— Bbsisxxxo 
Abbest  — Mode  or  Kakzho- OmoxAi. 
Chabaotbb  or  Ornosn. 

An  officer,  seeking  to  make  an  arrest,  must 
disclose  hia  official  character,  or  it  must  be 
known  to  the  oSendar,  or  there  la  no  obllsatlwi 
on  the  part  of  the  latter  to  snbmit 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice,  G«it  Dig.  U  8-12;  Dec  Dig.  «^ 

7.  Statutes  «=9l67(2)— Aushdhbht— Com- 
ffrBucnoR. 

Rev.  Codes  |  8888  (Act  of  March  6,  1898) 
declares  that  any  person  or  persona  other  than 
the  owner  or  his  agent  who  shall  drive  any 
horses,  moles,  or  cattle  further  from  their  usual 
ranges  than  the  nearest  corral,  and  who  shall 
neglect  to  return  such  animals  immediately  to 
their  accustomed  range,  provided  they  can 
have  the  use  of  such  corral,  shall  be  guilty  of 
a  misdemeanor.  Pen.  Code  1895,  i  1187  (Rev. 
Codes,  i  8860),  declares  that  anj  willful  driv 
ing  of  any  cattle,  luoses,  etc,  from  tlieir  cus- 
tomary raiige  without  the  nennission  of  thdir 
owner  shall  be  an  offense.  Section  8868  was 
incorporated  in  the  Penal  Code  of  1896  as  sec 
tion  1186  by  the  Omnibus  Bill  (Rev.  Codes,  H 
3660,  3566).  Section  8666  declares  that  If  any 
of  the  acts  enumerated  by  the  preceding  sec- 
tions, among  which  were  section  8858.  are  in 
conflict  with  or  inoonsistent  with  any  of  the 
provisions  of  the  Code,  such  acts  are  to  be 
considered  and  construed  as  amendments  to  tbe 
respective  section  with  which  th^  conflict. 
Held,  that  aa  section  8868  conflictod  wUk  8860. 
tbe  latter  section  must  be  treated  as  amended 
and  repealed,  so  that  any  driving  of  grazing 
animals  from  their  range  without  the  owner's 
consent  weald  not  omstftoto  an  oflEenss. 

[Ekl.  Note^For  other  cases,  see  Statutes, 

Cent  Dig.  S  243:  Dec.  Dig.  «=»167(2).] 


4sa>For  otber  cases  see  same  toplo  and  KBT-NUHBBR  In  all  K^-Humbered  Digests  and  Indexes 
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&  PiTBLio  I^Ds  «s»19— TTra  OF. 

It  is  the  policy  of  the  federal  goveniment, 
as  well  as  toe  state,  that  pablic  lands,  nc^ 
pre-empted  b;  actual  settlers,  shall  not  be  in- 
closed, and  Bcall  be  used  hy  all  persons  irho  de- 
sire to  grase  stock  thereon. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  Sfi  26.  26;  Dee.  bi«.  «s»iej 

9.  Amv AX.8    <iju01  Dmvinq  Stock— Ooir- 

STBUOnoif. 
As  Rev.  Codes,  fi  4421,  declares  that  the 
ownership  of  property  carries  with  it  the  right 
to  exclnslTe  possession  and  enjoyment  to  the 
same,  one  who  has  acqnired  title  to  a  portion 
of  land  form«'ly  belonging  to  the  pablic  do- 
main may  lawfully  indose  it  and  drive  stock 
from  such  property  onto  another  portion  of  the 
pablic  domatn  vitlioat  violating  section  9868, 
relating  to  the  driving  of  stock  graslnB  on  irab- 
lie  ranges. 

CEld.  Note.— For  oUier  easM,  sea  Anlmali^ 
Cent  Dig.  SI  S71-8T4;  Dec.  Dig.  «S904.1 

Appeal  from  District  Court,  Ouster  Conn- 
ie; Daniel  L.  O'Hem.  Judge. 

W.  J.  Bradshaw  was  convicted  of  the 
crime  of  resisting  an  officer  whUe  the  latter 
was  in  discharge  of  his  duties,  and,  from  the 
Judgment  and  order  denying  new  trial,  he 
appeals.   Keversed  and  remanded. 

Sbarpless  Walker  and  W.  C.  Pa<±er,  both 
of  Aflles  Olty,  f6r  appelant.  J.  B.  pQlndet 
ter,  Atty.  G^,  for  the  State. 

BRANTLT,  0.  J.  The  defendant,  having 
been  charged  with  the  crime  of  resisting  a 
public  officer  while  the  latter  was  In  the  dls- 
diarge  of  ids  duty  In  attempting  to  arrest 
the  defendant,  was  convicted  and  sentenced 
to  undergo  Im^lMnmoat  in  the  county  jail 
and  to  pay  a  floe.  He  has  appealed  from  the 
Judgment  and  an  order  denying  his  motion 
for  a  new  trial.  He  assails  the  validity  of 
.  the  oonvlcUon  on  the  grounds  that  the  in- 
fdrmation  does  not  state  a  public  offense, 
that  the  court  erred  to  hie  prejudice  In  its 
rulings  upon  questions  of  evidence  and  in 
its  instmctlotts  to  the  jury,  and  that  the  ver- 
dict Is  contrary  to  the  evidence.  We  shall 
notice  only  the  contentl<»i  which  questions 
the  sufflcieacy  of  the  evidence,  because  in  our 
opinion  a  conviction  could  not  be  sustained 
upon  the  evidence  found  In  the  record,  nor 
upon  that  supplemented  by  any  other  which 
might  be  Introduced  on  another  trial. 

The  charge  in  the  Information  la  that  the 
defendant  did — 

"willfully,  unlawfully,  and  knowingly  resist,  de- 
lay, and  obstruct  a  pablic  officer  named  Delos 
McBride,  *  *  *  a  duly  qualified  and  acting 
deputy  sberitr,  who  was  tava  and  there  In  the 
discharge  and  attempting  to  discharge  his  duty 
as  such  deputy  8heri£f,  being  then  and  there 
engaged  in  makiog  an  arrest  of  said  W.  J.  Brad- 
diew  for  a  misdemeanor  committed  then  and 
there  in  the  presence  of  said  deputy  sheriff,  to 
wit,  unlawfully  driving  cattla  from  thetr  ac- 
customed range,"  etc. 

McBrlde  attempted  to  make  the  arrest 
without  a  warrant 

[1-f]  The  statute  authorises  a  peace  offi- 
cer to  make  an  arrert  without  a  warrant 
under  the  circumstances  indicated  In  section 


9107  ot  the  Berlsea  Codes;  amoiv  oUiera, 
"for  a  public  offense  committed  or  attenvt-  ■ 
ed  in  bis  presence.**  SpeaUi«  generaUy,  tf 
such  an  officer  haa  in  his  hands  a  warrant 
fair  on  its  £Bee,  Issued  Xiy  a  competent  coorti  • 
commandlns  him  to  arrest  a  person  named 
therein,  his  wanant  Is  his  authority,  and 
the  person  named  in  It  must  submit  to  ar- 
rest even  thougli  be  is  not  guilty  of  any  of- 
fense. The  officer,  after  mwiring  his  purpose 
known  and  ezhlUting  his  warrant,  if  requir- 
ed to  do  so,  may  use  force  In  order  to  effect 
the  arrest,  without  subjecting  himself  to  a 
charge  of  trespass,  provided  he  uses  only 
such  fbrce  as  is  necessary  (Bev.  Codes,  sees. 
9062-9064;  Sandfoid  T.  Nichols,  13  Mass. 
286k  7  Am.  Dea  151;  Apiding  v.  State,  05 
Ark.  186,  128  S.  W.  866,  28  L.  R.  A.  (N.  S.) 
648b  His  right  to  arrest  without  a  warrant, 
however,  is  vested  in  him  1^  law,  only  under 
the  <drcumstance8  defined  in  section  0067, 
and  if  the  circumstances  do  not  exist,  thus 
bringing  into  activity  the  authority  of  the 
law,  he  has  no  poww  to  make  the  arrest 
His  effort  to  do  so  la  a  trespass  upon  the 
right  of  the  citizen  to  the  enjoyment  of  his 
personal  Uber^  free  from  aggression  by  any 
one.  In  such  case  the  person  aou^t  to  be 
arrested  may  use  such  force  as  may  be  neces- 
sary to  prevent  the  arrest,  or  to  effect  Ms 
escape  after  arrest  Mine  v.  State,  84  Tex.- 
Cr.  R.  161,  28  S.  W.  1074,  63  Am.  St  Bep. 
706.  Trw,  the  offense,  for  which  the  arrest 
Is  sought  may  he  in  the  ft>rm  of  resistance 
or  obstmctlon  offered  to  the  officer  in  an 
attraapt  to  arrest  the  defendant,  or  another, 
or  to  discharge  some  duty  under  dvil  pro- 
cess (Ber.  Oodte,  |  8260) ;  but  the  power  to 
make  it  must  be  brought  Into  activity,  by 
the  actual  existence  of  the  emergency  point- 
ed out  by  the  law;  and  upon  a  prosecution 
for  the  olTense  of  resisting  an  officer,  this 
fact  must  be  established  by  the  same  quan- 
tum of  proof  as  Is  required  to  establish  any 
material  fact  In  any  other  criminal  case. 
It  is  not  sufficient  that  the  officer  believed 
that  the  defendant  was  engaged  in  a  viola- 
tion of  the  law,  though  such  belief  may  have 
been  entertained  In  the  utmost  good  faith. 
Such  was  the  rule  at  common  law,  and  such 
Is  the  rule  under  the  statute  (1  Wharton's 
Or.  Law  (11th  Ed.)  |  186 ;  Sanders  v.  Davis, 
IGS  Ala.  37S,  44  South.  979;  Cummins  v. 
State,  6  OkL  Or.  180,  117  Pac.  1099.  The 
officer  must  also  make  known  his  offi<dal 
charact«',  or  it  must  be  known  to  the  of- 
fender; else  there  Is  no  obligation  upon  the 
latter  to  submit.  2  Wharton's  Or.  Law  (11th 
Ed.)  I  852;  Jones  v.  State,  114  Ga.  73,  39 
S.  B.  861 ;  Yates  v.  People,  82  N.  Y.  509. 

[7]  There  Is  some  conflict  In  the  evidence 
as  to  whether  the  defendant  was  Informed 
of  the  purpose  of  the  deputy,  or  presump- 
tively knew  of  Ms  character  and  purpose, 
and  also  upon  the  point  whether  the  deputy . 
made  a  bona  fide  attempt  to  effect  defend-' 
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anf  B  arrest,  or  went  farther  than .  to 
to  him  that  he  was  under  arreet  It  shows 
without  cimtradlctlon,  however,  that  the  de- 
fendant was  not  engaged  in  comDOlttlng  any 
offense,  or  attempting  to  commit  any.  Sec- 
tion 8858  of  the  Revised  CJodes  declares: 

"T%iat  any  perWHi  or  persons  other  than  the 
owner  or  his  amnts  who  shall  drive  any 
horses,  mules  or  catue  farther  from  their  nsuu 
and  customary  ranges,  than  the  nearest  cor- 
ral, and  who  shall  neglect  to  return  such  hord- 
es, males  or  cattle  unmedlately  to  their  ao- 
cnstomed  range,  provided  they  can  have  the  nse 
of  snch  corral  shall  be  *  *  *  guilty  of  a 
mlBdemeanor,  and  on  conviction  thereof  before 
any  justice  of  the  ];>eace,  in  the  state  o£  Mon- 
tana shall  be  fined  In  any  sum  not  exceeding  one 
hundred  dollars  nor  less  than  twenty-five  dol- 
lars, to  be  collected  as  other  fines  are,  and  may 
also  in  the  discretion  of  the  said  justice  of  the 
peace  be  Imprisoned  In  the  county  jail  for  a 
term  not  more  than  three  months,  or  both.  All 
fines  collected  under  the  provisions  of  this  Act 
shall  be  paid  into  the  school  fund  of  ^e  county 
in  which  the  said  BtoA  do  most  osaally  range 
and  cnuM." 

This  proTlsloii  Is  the  oidy  one  In  the 
Oodes  BOW  In  fbrce  upon  the  subject,  thongfa 
the  district  court  and  the  conntr  attorney 
both  mtertajbied  the  view  that  the  defend- 
ant, by  his  Gondnct  at  the  time  oC  bis  alleg- 
ed resistance  to  the  officer,  was  acting  In 
violation  of  section  8880.  The  trial  court 
proceeded  upon  this  theory,  bat  that  this 
was  erroneooB  will  be  made  clear  by  a  brief 
reference  to  the  history  of  Ihese  two  provi- 
sions. Section  8860  was  a  part  ot  the  Penal 
<3ode  of  189S,  as  reported  by  the  Code  Oom- 
mt8si<m  app<^ted  nnder  the  act  of  Uardi 
14,  1889  (Laws  1889,  p.  U6),  and  the  amend- 
m«it  thereto  by  the  act  of  ManOk  6;  1891 
<LawB  1891.  p.  278).  It  Is  tottnd  In'  the  Pe- 
nal Code  of  1895  as  section  1187.  When  the 
Oodes  of  1886  were  adopted,  the  L^talatnre, 
by  an  act  oonmumly  known  as  the  Omnibus 
Bin,  found  in  part  6,  Title  4  of  the  Political 
Code  of  1886,  and  appearing  In  the  Revised 
Oodes  as  sections  8560-^S66,  continned  In 
force  many  of  the  laws  of  1893,  among  them 
an  act  approved  March  6,  1893,  which  Is 
found  in  the  Codes  of  1895  as  section  1185 
(section  8858,  supra).  It  is  declared  by  one 
of  the  provisions  of  the  Omnibus  Bill  (PoL 
Code  1896,  i  5184  [Rev.  Codes,  sec  3564]) 
that: 

"If  any  of  the  acts  or  parts  of  acts  herein 
enumerated  are  in  conflict  with,  or  are  incon- 
sistent with,  any  of  the  provisiona  of  the  aald 
Codes  enumerated  in  section  3563  [Rev.  Codes, 
I  6188]  of  this  act,  or  any  of  them,  the  acts 
or  parts  of  acta  herein  numerated  are  to  be 
considered  and  construed  as  amendments  to  the 
respective  Code  or  Codes,  whose  provisions 
they  are  In  conflict  with,  or  are  inconsistent 
wlui.  It  being  intended  hereby  that  all  of  the 
acts  or  parts  ot  acts  herein  enumerated  shall 
be  (he  law  of  the  state  of  Montana,  upon  the 
respective  subjects,  so  far  as  they  are  incon- 
dstent  with  the  provisions  of  the  said  Codes, 
or  any  of  them,  except  as  herein  provided." 

Upon  a  comparison  of  the  two  provisions 
it  becomes  apparent,  not  only  that  section 
8858  Is  In  conflict  with  section  8860,  but  so 
much  80  that  the  conclusiou  Is  necessary 


that  by  the  retention  of  ttie  former  the  Leg- 
islature must  have  intended  to  supplant  en- 
tirely the  latter.  The  latter  declares  any 
willful  driving  of  any  of  the  animals  enu- 
merated" from  their  customary  range  without 
the  consent  of  the  owner  .Is  a  misdemeanor; 
whereas,  under  the  former,  they  may  be  driv- 
en away  without  the  consent  of  the  owner, 
provided  this  Is  done  under  the  re^trlcUons 
Imposed,  and  they  are  thereafter  returned. 
It  is  usually  the  case  that  animals  of  dif- 
ferent owners  customarily  graze  in  common 
upon  the  public  range.  When  this  is  the 
condition,  an  owner  of  a  part  of  the  berB  can 
more  conveniently  and  expeditiously  sepa- 
rate his  from  the  rest  if  he  may  drive  the 
common  herd  to  a  nearby  corral  or  other  sim- 
ilar indosure  which  he  can  make  use  of  for 
that  purpose,  thereafter  returning  the  others 
to  the  range.  The  right  to  do  this  was  com- 
monly recognized  among  stockmen  in  this 
state  at  the  time  the  law  of  1893  was  enact- 
ed. By  bringing  It  forward  and  preserving 
It  in  force,  It  was  evidently  the  purpose  of 
the  Legislature  to  give  recognition  to  this 
custom  and  denounce  as  an  offense  only  a 
violation  of  it,  rather  than  to  declare  the 
more  stringent  rule  found  in  section  8860. 
It  doubtless  also  entertained  the  view  that 
the  former  would  effectively  protect  the  ab- 
sent owner  from  loss  of  his  animals  by  hav- 
ing them  driven  away  and  scattered,  and  at 
the  same  time  discourage  attempted  monopo- 
ly of  the  range  by  a  more  powerful  and  ag- 
gressive neighbor.  It  follows,  therefore,  that 
the  former  must  be  considered  the  law  on  the 
subject  with  which  it  deals,  though  both  pro- 
visions have  been  brought  forward  Into  the 
Oodes. 

[B,  I]  It  will  not  be  necessary  to  discuss  the 
evidence  In  detail.  These  facts  are  not  con- 
troverted: The  defendant  resides  In  section 
22,  township  8  north,  range  S2  east,  being  the 
owner  of  400  acres  In  that  section.  He  owns 
several  other  entire  sections  in  that  town* 
ship.  He  is  also  the  owner  of  sections  19^ 
29,  31,  and  33  In  township  8  north,  range  58 
east.  The  Intervening  sections  are  owned  in 
whole  or  In  part  by  oQier  persons.  All  of 
section  20  in  this  township  Is  open  puUie 
range,  except  160  acres  covering  the  north 
half  of  the  northeast  quarter.  At  the  time 
this  controversy  arose,  this  was  under  the 
control  of  J.  H.  Blckle,  the  prosecuting  wit- 
ness. He,  therefore,  was  entitled  to  use  the 
entire  section.  Prior  to  August  17,  1915, 
section  29  had  been  open  range,  and  was 
pastured  in  common  by  cattle  of  the  defend- 
ant Blckle,  and  others  who  have  homesteads 
or  hold  land  by  some  sort  ot  ownership  In 
the  neighborhood.  Blckle  resides  in  section 
4,  township  7  north,  range  53  east,  about 
five  miles  southeast  of  Bradsbaw.  Mrs.  Ag- 
nes Barter  has  a  homestead  filing  In  section 
34,  township  8  north,  range  CS  east,  but  the 
entire  section  was  open  range  at  the  time  stat- 
ed In  the  information,  affording  water  and 
good  pasturage,  There  la  evidence  that  wUl* 
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tbe  cattle  In  the  community  more  usnally 
ranged  upon  sections  20  and  29,  they  also 
ranged  on  section  33  until  it  was  fenced  by 
Bradsliaw,  and  also  on  section  S4.  For  range 
during  tbe  winter  oi  1014-15  Bickle  had  beld 
his  cattle  in  the  neighborhood  of  his  liome  np- 
on  the  section  In  which  he  resides,  and  others 
toward  the  north,  and  thereafter  permitted 
them  to  mn  at  large  on  snrh  public  lands  as 
were  open  range  to  the  north  and  northwest. 
For  the  reason  that  water  was  more  readily 
accessible  in  that  locality,  they  drifted  to- 
ward sections  33,  20,  and  20,  and  further  to- 
ward the  west,  which  was  mainly  open  range. 
In  the  early  part  of  April,  1015,  Bradshaw 
acquired  sections  83  and  28.  He  inclosed 
section  33  In  June  or  July.  At  the  time  this 
controversy  arose  he  was  engaged  in  fenc- 
ing 29.  The  inclosnre  was  completed  on  Au- 
gust 10th.  During  the  progress  of  this  worli, 
friction  had  developed  between  him  and  Bick- 
le by  reason  of  the  fact  that  Bradshaw  had, 
at  different  times,  driven  from  section  20  the 
cattle  running  at  large  there,  including  some 
of  Blckle's.  His  apparent  purpose  was  to 
preserve  the  grass  there  for  his  own  cattle. 
The  direction  in  which  he  dro;ve  them  depend- 
ed upon  where  he  found  them  upon  the  sec- 
tion. On  the  afternoon  of  Angust  17th  the 
deputy  sheriff,  who  had  been  informed  of 
the  acts  of  Bradshaw  and  was  on  the  watch 
for  him,  discovered  him  and  his  son,  both  on 
horseback,  rounding  up  a  number  of  cattle, 
including  some  of  Blckle's,  near  the  south- 
east comer  of  section  20,  and  starting  them 
in  the  direction  of  section  33/  He  approach- 
ed Bradshaw  on  horseback,  and  told  him  not 
to  drive  the  cattle  in  that  dlVectlon,  but  to 
drive  them  to  section  20.  Upon  refusal  of 
Bradshaw  to  obey,  he  told  him  he  was  under 
arrest  The  latter  refused  to  submit,  in  the 
meantime  whirling  a  rope,  which  he  had  been 
using  as  a  quirt.  The  deputy  testified  that 
Bradshaw  struck  at  his  horse  with  the  rope, 
so  frightening  It  that  he  could  not  reach 
Bradshaw  to  effect  his  arrest.  The  deputy 
then  went  away,  saying  that  he  would  have 
the  sheriff  come  the  following  day  and  make 
the  arrest.  Bradshaw  then  drove  the  cat- 
tle through  a  gap  in  the  fence  upon  section 
33,  and  thence  over  npon  section  34. 

It  is  Oie  policy  of  the  federal  government 
Uiat  the  oi>en,  unoccupied  public  lands  shall 
be  free  to  all  persons  who  desire  to  use  them 
for  grazing  their  stock.  This  policy  is  indi- 
cated hy  the  act  of  Ck)ngre88  approved  Febru- 
ary 25,  1885  (23  Stat.  321,  c.  149),  pr(^hl^ 
ing  the  erection  of  Inclosures  thereon,  except 
by  bona  fide  settlers  or  persons  intending- 
In  good  faith  to  make  entry  of  the  area  so 
Inclosed.  This  same  policy  Is  indicated  by 
our  own  statute  supra.  No  one  can  lawfully 
exercise  control  over  any  of  them  to  the  ex- 
duslon  of  others  and  thus  monopolize  tiie 
use  of  them,  Bnford  v.  Houtz,  133  U.  S. 
820,  10  Sup.  Ct.  305,  83  L.  Ed.  018.  Even 
when  <Hie  has  acquired  title  to  portlma  of 


them,  these  are  still  open  to  use  by  anlmalw 
running  at  large,  until  the  owner  chooses 
to  make  exclusive  use  of  them.  The  owner 
is  entitled  to  so  use  them  at  any  time,  for  the 
ownership  of  property  carries  with  It  the 
right  to  tlie  exclusive  possessicm  and  enjoy- 
ment of  It  Rev.  Codes,  |  4421.  He  may  ex- 
ercise  this  right  either  by  erecting  lawful  in- 
closures or  by  preventing  encroachment  by 
animals  running  at  large,  by  keeping  them 
driven  beyond  Us  boundaries.  His  right 
extends  no  further  than  to  drive  them  across 
his  own  boundaries;  but  he  Is  not  bonnd  to 
drive  them  to  one  portion  of  their  custom- 
ary range  rather  than  to  another. 

The  purpose  of  defendant  here  was,  not 
to  monopolize  any  portion  of  the  public  range, 
nor  to  drive  the  cattle  away  from  it,  for  sec- 
tion 34  was  a  part  of  It,  but  merely  to  drive 
them  entirely  from  his  own  land,  leaving 
them  on  the  range  immediately  In  the  vicin- 
ity of  lands  of  tbelr  owner.  This  he  bad  a 
right  to  do,  and  in  dtAng  to  committed  no 
offense. 

The  Judgment  end  order  are  therefore  re- 
versed, and  the  cause  is  remanded  to  the 
district  court  with  dlredlonB  to  dlschaige 
the  defendant 

Beversed  and  remanded. 

BANNBB  and  HOLILOWAT,  JJ.,  concur. 


OAREY  V.  GLARE.    (No.  2230.) 
(Supreme  Court  of  Nevada.    Dec  IB,  1016.) 

1.  BoiTNDABZSB  ^EBsS^  —  LAHD  OOITTXTBD  — 
GOUBSES  ANn  CXSTANCIS  —  "PsBUAnEKT 
MOTTDIIENT." 

It  is  a  fundamental  rule  in  construing  con- 
veyances that  courses  and  distances  give  way 
to  permanent  monuments,  and  the  northerly 
side  line  of  a  street,  extended,  is  in  effect  a 
"permHuent  monument." 

[Ed.  Note.— For  other  casee,  see  Boundaries, 
Cent  Dig.  II  6-19;  Dec.  Dig.  «s»3(3). 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Permanent  Monumeutj 

2.  Rkfobuation  or  IifcmruuxiiTS  <swia  — 

BuBDKM  OF  Pnotw. 
In  suit  to  quiet  tlUe  against  defmdant 
claiming  nnrler  a  conveyance  which  he  prayed 
to  have  reformed  to  comply  with  plaintiS'a 
agreement  to  convey,  alleged  in  the  answer,  the 
burden  of  proof  was  on  defendant  to  establish 
his  contention  as  to  the  description  ci  the  prop- 
erty Intended  to  be  conveyed  by  virtue  of  the 
original  agreement 

[Ed.  Note.— For  other  cases,  see  ReformattoD 
of  Inatruments,  Cent  IMg.  |  154;  Dec.  Dig. 
«=»43.] 

3.  Appeal  awo  Ebbob  <^1011(1)— Rbvuw— 
FiNOiNOS  ON  Conflicting  Evidence. 

Where  the  evidence  was  conflicting,  and 
there  was  substantial  evidence  to  support  the 
decisicHi  of  the  trial  court,  the  Supreme  Court 
cannot  disturb  the  findings. 

[Ed.  Note.^For  other  cases,  aee  Appeal  and 
Error,  Cent.  Dig.  H  3983-8088;  Dec.  Dig.  «=» 
lOll(l).] 

4.  Deeds  <^101— Cohstbtiction  bt  Pabties. 

In  suit  to  aaiet  title  against  a  defendant, 
who  sought  refmrmaliOB  of  his  dead  to  comply 
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with  plalntUTB  agreement  to  convey,  alleged  In 
the  answer,  where  the  parties  themsdree  had 
conitmed  an  ambiguous  provision  of  the  agree- 
,  ment.  the  trial  court  properly  refused  to  sus- 
tain defendant's  contention  contrary  thoreto.' 
[Ed.  Note.— For  other  cases,  see  Deeda,  Cent. 
I  233 ;  Dec.  Dig.  «=^101.] 

6.  Affeal  and  Ebbob  ^lOll(l)— Pbovince 
OF  GOUBT— Detixuinatioit  OP  Pacts  fbom 
CONFUOnNG  TBSTniONY. 
Where  the  testimony  of  defendant  and  his 
witnesses  was  controverted  by  plaintiff's  wit- 
nesses, it  was  the  exclusive  province  of  the  court 
below  to  determine  the  facts  from  the  c<mflicting 
testimony. 

TEd.  Note.— For  other" cases,  see  Appeal  and  Er- 
ror, Cent.Dig.  $S  3983-3988  ;Dee.Dig.*=»1011(l).] 

6.  Evidence  ^ss>58S  ■  -  Contbol  of  Testi- 

MONT  BT  Physical  Facts. 
Physical  facts  will  control  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  1  2437:  Dec  Dig.  «S9C8S;  Wit- 
nesses, Cent  Dig.  I  U64.] 

Appeal  from  District  Court,  Humboldt 
County;  Edward  A.  Ducker,  Judge. 

Suit  by  Charles  Carey  against  George  H. 
Clark.  From  a  Judgment  for  plaintiff,  and 
an  order  denying  his  motion  for  new  trial, 
defendant  appeals.  Judgment  and  order  af- 
firmed. 

R.  Gilray,  of  Wlnnemuccaf  for  appellant 
Salter  &  Etoblns,  of  Wlnnenraoca,  for  re- 

gpondent. 

NORCK03S,  C.  J.  Bespondent  brought 
salt  against  appellant  In  the  court  below  to 
quiet  title  to  a  certain  parcel  of  land  in  the 
town  of  Wlnnemucca.  Appellant,  in  his  an- 
swer, denied  certain  of  the  material  allega- 
tions in  the  complaint  and,  for  a  farther  de- 
fense and  by  way  of  cross-complaint,  alleged 
mutual  mistake  In  the  description  contained 
In  a  certain  deed  made  by  the  respondent  as 
grantor  to  the  appellant  as  grantee,  which 
alleged  mistaken  description  was  relied  up- 
.on  by  rewondent  In  support  of  Ms  alleged 
cause  of  action.  Appellant  prayed  for  refor- 
mation of  the  said  deed  to  comply  with  the 
agreement  alleged  In  the  answer.  Judgment 
was  for  the  plaintiff.  From  the  Judgment 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  has  appealed. 

From  the  evidence  it  appears  that  on  the 
12th  day  of  December,  1911,  an  agreement 
in  writing  was  entered  into  between  the 
plaintiff  and  defendant,  whereby  the  plain- 
tiff agreed  to  convey  to  defendant  by  good 
and  sufficient  deed  the  following  described 
premises: 

"Fronting  sixty-four  feet  on  the  extension  of 
Bridge  street  to  the  Humboldt  river  on  the 
northeasterly  side  of  said  extension,  extending 
back  from  said  extension  of  Bridge  street,  be* 
tween  parallel  lines  one  hundred  and  twenty- 
five  feet,  the  four  corners  of  said  piece  of 
ground  to  be  designated  and  marked  by  perma- 
nent posts  by  the  parties  hereto." 

Shortly  after  the  making  of  the  said  agree- 
m^t  of  December  12, 1911,  the  parties  mark- 
ed the  boundaries  of  the  land  intended  to  be 
ctmreyed  pnrsnant  to  said  agreement.  It 


I  appears  that  the  comers  were  designated  by 
small  stakes  rather  than  by  "permanent 
posts."  Several  months  later,  on  the  27th 
day  of  March,  1912,  plaintiff  made  and  ex- 
ecuted a  deed  In  pursuance  of  said  prior 
agreement  and  delivered  the  same  to  the  de- 
fendant, and  It  Is  this  deed  which  defend- 
ant alleges,  by  reason  of  mutual  mistake, 
does  not  comply  with  the  terms  of  the  agree- 
ment The  following  diagram  shows  the 
premises  which  the  plaintiff  contended  was 
conveyed  by  tbe  deed  of  March  27,  1912,  and 
the  premises  which  the  defendant  contends 
should  have  been  conveyed  by  said  deed  and 
whidi  be  asks  that  the  deed  be  reformed  to 
convey.  Tbe  land  whldi  the  plaintiff  con- 
tends was  conveyed  by  the  said  deed  is 
marked  on  tbe  diagram  by  the  lines  1,  2,  3. 
4.  Tbe  lend  which  the  defendant  contends 
should  have  been  conveyed  is  marked  by  tbe 
lines  a,  b,  <^  d. 


[1]  By  the  description  contained  in  tbe 
deed  In  question,  the  center  of  the  center 
pier  of  a  concrete  bridge  spanning  the  Hum- 
boldt river  was  used  as  a  starting  point  for 
d^ermlnlng  the  corners  of  the  land  which 
tbe  deed  purports  to  convey.  It  Is  clear  that 
there  is  an  error  in  the  description  of  the 
starting  ptAnt  which  should  have  been  the 
northerly  &xd  of  the  pier.  As  It  is  a  funda- 
mental rule  in  construing  conveyances  that 
courses  and  distances  give  way  to  permanent 
monuments,  and  as  the  northerly  side  line 
of  Bridge  street  extended  is,  In  effect,  a  per- 
manent monument,  the  misdescription  In  tbe 
deed,  to  this  extent.  Is  immaterial. 

[I,  3]  The  burden  of  proof  was  on  the  de- 
fendant to  estaUlsta  bis  contention  as  Co  tbe 
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dMcriptloii  of  flu  luwperty  tutmOeA  to  1» 
conveyed  by  Tlrtne  of  tbe  original  agreft* 
ment.  Tbe  defraduit  anbmltted  testhnony 
to  estabUab  tbe  fact  tbat  Qw  alleged  corner 
"a,"  marked  upon  the  diagram,  waa  fixed  by 
a  stake  driven  In  tbe  ground  at  tbe  time 
plaintiff  and  defendant  fixed  tbe  boundaries 
of  tbe  land  to  be  subsequently  conveyed  by 
deed.  Plaintiff  in  bis  testimony  denied  Hiat 
tbe  stake  was  find  at  tbls  Upcm  tbe 

cmtrary,  tbat  It  was  fixed  several  feet  far- 
ther to  the  west  on  the  northerly  side  line  of 
Bridge  street,  extended,  near  the  then  bank 
of  the  Humboldt  river ;  tbat  the  point  where 
the  stake  was  originally  fixed  had  become 
eroded  away.  Tbe  evidence  was  conflicting 
as  to  all  of  the  comers  whl^  tbe  defendant 
contends  were  tbe  comers  fixed  by  the  par- 
ties to  the  original  agreement  The  court 
found  In  fbvor  of  the  plaintiff  upon  all  of 
the  Issues.  As  the  evidence  was  oonfllctlng, 
this  court,  upon  an  established  principle  of 
appellate  procedure  too  well  settled  to  re- 
quire a  citation  of  authorities,  cannot  dis- 
turb the  findings  whwe  Che  evidence  is  sim- 
ply conflicting  and  where  there  Is  substan- 
tial evldrace  to  support  the  decision  of  tbe 
court  .below. 

[4]  It  is  the  contention  of  counsel  t^iat  the 
land  should  extend  back  from  tbe  extension 
of  Bridge  street  "t)etween  parallel  lines  125 
feet" ;  tbat  the  d^th  of  the  lot  In  question 
should  be  126  feet  measured  upon  a  line  at 
right  angles  from  the  northerly  side  line  of 
Bridge  street  extended.  This  portion  of  the 
agreement  may  be  regarded  as  ambiguous. 
Counsel  for  respondent  contends  that  the 
meaning  of  this  provision  was  simply  that 
the  side  lines  should  be  parallel  and  125 
feet  in  length.  There  Is  some  evidence  in  tbe 
case  tbat  both  parties  constraed  this  provi- 
sion of  tbe  agreemoit  to  be  In  accordance 
with  the  contention  of  the  respondent  The 
deed  Itself  describes  tbe  side  lines  as  being 
125  feet  In  lengtb.  No  objection  to  tbls  de- 
scription was  Interposed  by  the  defendant 
for  a  long  time  after  his  receipt  of  tbe  deed 
In  question.  It  appears,  also,  that  the  de- 
fendant constructed  a  temporary  fence  along 
what  he  supposed  was  the  northerly  and 
easterly  side  lines  of  the  land  In  question. 
Tbe  side  line  of  tbe  fence  so  constructed  was 
substantially  126  feet  in  length.  The  par- 
ties themselves  having  placed  a  constmctton 
upon  the  meaning  of  this  provision  of  the 
agreement  we  think  the  court  below  did  not 
err  In  refusing  to  sustain  tbla  latter  conten- 
tion of  the  defendant 

The  description  In  the  deed  Is  of  a  rec- 
tangular tract,  the  end  lines  of  which  are 
100  feet  In  length,  while  tbe  agreement  call- 
ed for  only  66  feet  fronting  on.  the  extension 
of  Bridge  street  No  particular  point  is 
made  of  tbls  description,  however,  as  the 
controvOTsy  was  entirely  over  tbe  Edtuatlon 
and  length  of  the  true  easterly  side  line  as 


designated  on  the  ground  by  the  parties 
shortly  after  the  agreement  to  convey  was 
entered  Into. 

[S]  Counsel  for  respondent  do  not  qoes- 
tlxai  tbe  law  contended  for  by  counsel  for  ap- 
pelant an  applied  to  a  state  of  facts  as  tes- 
tified to  by  the  defendant  and  bis  witnesses. 
However,  as  the  testimony  of  defendant  and 
his  witnesses  was  controverted  by  tbe  vrtt- 
nesses  for  tbe  plaintiff,  it  waa  tbe  exdnsive 
province  ct  tbe  court  below  to  determine  tbe 
facts  from  the  confilcting  testimony. 

[I]  Counsel  for  appellant  has  contended 
tbat  plaintUTs  testimony  Is  contrary  to  tbe 
physical  facta.  If  this  were  clearly  so,  tbe 
pbyatcal  facts  would  be  oontr(dling.  There 
is  evidence,  however,  that  the  river  bank  has 
changed  by  reason  of  erosion,  and  hence  tbat 
the  physical  facts  were  not  the  same  at  the 
time  of  the  trial  as  at  the  time  of  tbe  agree- 
ment 

There  appears  to  be  no  material  questions 
In  this  case  other  than  controverted  ques- 
tions of  fact  The  evidence  Is  cimfllctlng, 
and  we  cannot  say  the  Judgment  Is  not  with- 
out substantial  evidence  to  support  It 

The  judgment  and  order  are  afllrmed. 

McCABBAN  and  OOLEUAN.  3J^  concor. 


In  re  HARTUMG'S  SSTATS.  (No.  2217.) 
(Supreme  Court  of  Nevada.  Dea  28,  1016.) 

1.  WnXB  ^3»441— ConBTBDOTIOH— IlfTXHTlOR 
OF  TZISTATOB. 

Although  the  Inteotion  of  a  testator  must 
appear  from  a  perusal  of  the  will,  although  not 
necessarily  articulated  in  formal  language,  the 
court  oiay  take  into  consideration,  In  determio- 
ing  audi  intention,  the  snbject-matto',  chief  aim 
of  the  testator,  and  all  the  surroundiiig  dreum- 
ataucea. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  1  908;  Dec  Dig.  «s»441.] 

2.  Ghabitiis  4=385  —  Constbuctiok  —  Ir- 

TBIttion  OF  TrSTATOB— "MOBUiraiTT." 
A  will  gave  the  residue  of  testator's  estate 
to  def^daut  fraternal  order  if,  within  five  years 
from  the  date  his  death,  the  fraternal  order 
should  establish  a  home  for  orphanM  aod  found- 
lings to  be  named  after  the  testator's  son,  and 
providing,  as  an  altematlTe  if  the  order  should 
not  accept,  a  similar  gift  ot  tbe  income  of  the 
residue  to  a  school  district  on  coiiditlon  they 
build  an  indnstrlal  school  named  after  testator's 
son,  or.  In  default  of  the  district's  ajcceptance, 
a  similar  gift  to  the  state  university  to  eetab* 
lish  an  industrial  echoed  fund  named  after  tes> 
tator's  son.  HtM  that,  tbe  intention,  of  the  tes- 
tator being  to  provide  a  "monument"  or  artifi- 
cial structure  n>r  the  purpose  of  preserving  the 
memorv  of  his  son,  the  fraternal  order  was  not 
entitled  to  the  annual  income  of  the  estate  in 
any  event,  but  only  so  long  as  It  maintained  the 
home. 

[Ed.  Note.— For  other  cases,  see  Oharitlea. 
Cent  Dig.  I  67;  Dw^  Dig.  «3>35.] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; R.  O.  Stoddard,  Judge. 
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On  petition  tat  lehearlnff.  Petitloa 
denied. 

For  former  c^lnlon,  see  100  Pac. 

George  B.  Hutcher,  Att7.  Gen.,  and  Uojt, 
GlUions  &  French,  of  Bebo,  for  appellant 
Tbomaa  B.  Eepner,  of  Beno,  and  O.  B.  Mack, 
of  Virginia  City,  for  respondent. 

GOLBUAN,  J.  Counsel  for  appellant  have 
filed  a  petlticm  for  a  rdiearlng.  In  tbe  peti- 
tion It  is  not  contended  that  the  conrt  err- 
ed npou  any  p(^ts  considered  In  the  oi^nlon, 
except  the  one  last  touched  upon.  After 
quoting  from  the  opinion  of  the  court,  the 
petltlim  says: 

"In  other  words,  the  conrt  has  stated  a  con- 
clusion which  purports  to  be  the  interpretation 
of  a  will,  arrived  at  by  the  discovery  of  the  tes- 
tator's intention)  and  we  shall  maintain  that  the 
court  is  in  error  and  reached  the  conclDsion  by 
an  erroneous  path  contrary  to  clear  legal  princi- 
ples applicable  to  the  subject." 

Counsel  then  devote  26-odd  pages  of  their 
petition  to  a  consideration  of  the  law  appli- 
cable to  the  question  Involved.  A  succinct 
statement  of  counsel's  contention  is  contain- 
ed in  the  following  language  of  the  petition: 

"The  court  can  bideed  give  effect  to  any  inten- 
tion of  a  testator  which  he  has  shown  by  the 
words  that  he  has  used,  even  though  ii  ha»  not 
heen  artioulated  in  formal  language;  but  tuck 
tm  intention  must  afpew  from  a  perusal  of  the 
will.  (Italics  ours.)  It  cannot  be  inferred  from 
mere  nience;  much  less  can  such  an  inference 
be  fonnded  upon  bare  conjecture  as  to  what  a 
testator  would  have  said  if  he  had  foreseen  the 
events  which  have  happened  since  his  death. 
We  cannot  speculate  as  to  his  intentions  and 
make  for  him  such  a  will  u  we  may  consider 
that  he  now,  in  vtew  of  the  present  drcumstano- 
es  would  have  madsu** 

[1]  We  are  in  hearty  accord  with  ttie 
views  expr^sed,  but  we  also  think  that  we 
may  take  Into  consideration,  In  determining 
the  qnestioD  now  before  us,  the  subject-mat- 
ter, the  chief  aim  of  the  teetator,  and  all  the 
surrounding  drcomstances.  We  were  guided 
by  these  principles  when  we  rendered  the 
original  opinion  herein.  We  will  now  con- 
sider tbe  question  more  at  length. 

[2]  The  will,  80  tar  as  it  throws  any  light 
upon  the  Question  under  craisideratlon,  reads 
as  f<dlow8: 

"Tendi.  I  give,  devise  and  beqneath  all  tbe 
residue  my  estate,  both  real  and  personal,  as 
follows: 

"(A)  To  the  Independent  Order  of  Odd  Fel- 
lows of  the  State  of  Nevada  the  income  from 
my  estate  to  be  paid  oyer  to  them  by  my  execu- 
tors and  trustees  annually,  if  within  five  years 
from  the  date  of  my  death  the  said  Independent 
Order  of  Odd  Fellows  of  the  State  of  Nevada, 
does  establish  a  home  worthy  of  Its  name,  for  or- 

Ehans  and  foundUngs  near  Beno,  Nevada,  and  to 
e  known  by  the  name  of  the  'Boya!  D.  Hartung 
Home  for  Orphans  and  Foundlings'  but  if  the 
Independent  Order  of  Odd  Fellows  of  Nevada 
does  not  accept  the  provision  of  this  bequest, 
within  the  time  herein  mentioned,  then— 

"(B)  I  give  and  bequeath  all  my  estate  to  tbe 
board  of  school  trustees  of  Beno,  Nevada,  pro- 
vided that  they  will  build  and  establish  withhi 
the  Bono  school  district  an  industrial  sdiool,  tbe 
land  and  building  to  cost  not  leas  than  twenty- 
five  thousand  ($25,000.00)  dollars  Xha  oost  of 


this  land  and  the  building  shall  be  paid  by  the 
taxpayers  of  the  Beno  school  district  The  said 
school  shall  be  known  as  the  'Boyal  D.  Hartung 
Industrial  School,'  and  my  estate  shall  be  ex- 
cepting where  already  Invested  in  safe,  aud  good 
income  bearing  bonds,  reduced  to  cash  and  loan- 
ed out  upon  first  class  real  estate  security,  the 
income  tiiereof  to  be  considered  as  an  annual 
endowment  fond  and  the  income  thereof  only  to 
be  expended  annually  by  the  board  of  trustees 
for  the  purpose  of  paying  the  teachers,  or  snp- 

g lying  facilities  for  instruction  in  the  Boyal  D. 
[artung  Industrial  School.  If,  after  a  rcasoi^ 
able  time  has  elapsed  not  exceeding  seven  years 
after  the  date  of  tny  death,  the  city  of  Vteao  falls 
to  accept  the  provisions  of  thia  bequest  then— 

"(C)  I  give  and  bequeath  all  my  estate,  both 
real  and  personal  not  otherwise  herein  devised, 
to  the  board  of  regents  of  the  State  University 
of  Nevada,  that  my  estate  be  reduced  by  them 
to  cash,  or  good  income  bearing  securities,  and 
loaned  out  upon  first  class  real  estate  securi^ 
and  the  income  thereof  alone  to  be  expended  an- 
nually, or  at  such  other  period  as  such  trustees 
may  deem  best  in  assisting  poor,  worthy  stu- 
dents, of  high  moral  character,  In  obtaining  an 
industrial  scho<d  or  industrial  college  education 
in  the  city  of  Beno,  and  I  expressly  direct  that 
the  principal  of  said  gift  to  said  board  of  re- 
gents be  kept  intact  and  that  the  fnnd  be  kept  a 
perpetual  fund  to  be  known  as  the  'Boyal  D. 
Hartung  Industrial  Education  Fund.'  •  •  •  ** 
In  re  Hartuog's  Estate,  155  Pac.  853. 

In  considering  this  wlU  while  before  ns  In 
another  contest,  we  said: 

"It  is  apparent  at  a  glance  that  the  par^ 
amount  purpose  of  the  testator  was  the  estab- 
lishment aod  maintenance  of  a  permanent  mon- 
ument to  the  memory  of  his  son.  So  consumed 
was  he  with  this  idea  and  purpose,  that  he  int. 
posed  three  conditions  in  his  will  as  an  assur- 
ance that  his  wishes  in  this  regard  would  be 
carried  out  The  medium  ttmugh  which  hs 
most  desired  the  attainment  of  his  aim  was  A* 
Independent  Order  of  Odd  Fellows,  for  It  was  to 
that  organization  he  offered  the  first  induce- 
ment as  appears  from  paragraph  10  of  his  will. 
Should  Hie  organisation  named  fall  to  avail  i^ 
self  of  the  opportunity  <Aered,  then  the  Bam 
scho<d  district  or  the  State  University,  In  turn, 
was  to  take  the  residue  of  the  estate  of  tbe  tes- 
tator."    In  re  Hartung'a  Estate,  supra. 

If  our  conclusion  as  thus  expressed  was 
correct,  and  we  think  it  was,  then  we  natur- 
ally ask:  What  is  a  monument?  What  are 
the  sentiments  which  animate  men  in  erect- 
ing them?  These,  we  think,  are  legitimate 
questions  of  Inquiry  in  this  connection.  A 
monument  is  nothing  more  nor  less  than  an 
artificial  Btmcture,  brought  into  existence 
for  the  purpose  of  perpetuating  the  memory 
of  some  person  or  event  In  this  Instance 
the  testator  sought  to  perpetuate  the  memory 
of  his  son,  Boyal  D.  Hartung. 

We  think  no  one  would  be  so  redUBsa  in 
bis  statment  aa  to  say  that  the  respondent, 
though  having  established  a  home  as  con- 
templated Iff  the  will,  would  be  faithful  to 
its  trust  if  it  were  now  to  abandon  the  home 
thus  established.  If  such  a  thing  were  done^ 
the  teal  purpose  of  the  testator  would  be  de- 
feated. But  Che  testator  took  the  precaution 
to  guard  against  such  a  consequence.  In 
the  first  instance,  he  imposed  upon  an  or- 
ganization, whose  princii»l  aim  is  to  dis- 
pense charity,  the  erection  and  maintenance 
of  the  borne.   He  imposed  a  trust  In  tbat 
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o^nintloii,  and  be  evldoitly  bad  faith  In 
its  fidelity  to  Its  trust.  Bat  tbat  tbe  i>er- 
petuatlon  ot  tbe  monnment  wbich  be  soogbt 
to  bare  erected  mU;bt  be  assured,  he  did 
not  leave  the  matter  entirely  to  tbe  good 
faith  of  that  organization,  but,  as  an  addi- 
tional guaranty  tbat  the  trust  which  be  Im- 
posed might  be  faithfully  performed,  be  left 
his  estate  to  tnuteea^  with  directions  that 
th^  pay  orer  to  respond^t  annually  the 
Income  therefrom. 

It  will  be  noted,  from  a  reading  of  tbat 
portion  of  the  will  which  we  have  quoted, 
that,  no  matter  which  of  tbe  Institutions 
mentioned  therein  eventually  became  the 
benefldary  under  the  will,  the  income  alone 
as  It  accrued  annually  could  be  used,  low- 
ing clearly  tbe  purpose  of  tbe  testator  to  keep 
intact  the  principal  of  the  estate  for  all 
time. 

We  think  that  we  are  safe  In  saying  tbat 
the  benefldary  under  paragraph  A  of  the 
will  Is  not  entitled  to  the  annual  Income 
from  the  estate  In  any  event,  bat  only  so 
long  as  such  benefldary  maintains  tbe  home. 
Then,  if  tbe  consuming  purpose  of  tbe  testa- 
tor was  tbe  erection  and  maintenance  of  the 
monument  to  bis  son,  surely  we  cannot  eft- 
cape  the  conclusion  that  the  testator  Intended 
tile  income  to  be  used  In  tbe  attainment  of 
his  consuming  purpose.  What  else  could 
have  been  his  intenti(ni?  We  are  at  a  loss 
to  surmise. 

It  is  ordered  that  the  petlttm  fbr  reheaiv 
ing  be  denied. 

NOROROSS  and  UcOARBAN,  JJ.,  concnr. 


RAMELIJ  V.  SOBOI.    (No.  205a) 
(Supreme  Coart  of  Nevada.  Dec.  29,  1916.) 

1.  OosTS  «c:»264— On  Afpbai.— Cost  Biu>- 

TmB  FOB  PlUHO. 

A  cost  bill,  tboucfa  not  filed  until  after  ded- 
■Ion  cm  reheating,  was  filed  in  time. 

[Ed.  Note.— For  other  cas«s,  see  Costs,  Cent. 
Dig.  H  1004-1008;  Dec.  Dig.  «s>264.] 

2.  CoBts  «5>230— Oh  Appeal— Tbaitscbift. 

In  view  of  Rev.  Laws,  {  5338,  providing 
that  when  appelant  spedfies  as  ground  tor  ap- 
peal that  judge  erred  In  denying  a  motion  for 
new  trial  on  ground  that  the  evidence-  did  not 
support  the  judgment  and  does  not  prevail  be 
shall  not  recover  costs  for  the  statement  of  the 
testimony,  although  be  prevails  on  other  alleged 
errors  on  an  appeal  from  the  judgment  and 
from  an  wder  denying  a  motion  for  a  new  trial, 
where  tbe  only  reuef  granted  appellant  was  on 
the  appeal  from  the  judgment  based  on  the 
judgment  roU  alone,  appellant  is  not  entitled 
to  costs  for  the  transcript  on  appeal  from  the 
order  denying  his  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  SS  869-870 ;  Dec.  Dig.  «=>230.1 

Appeal  from  District  Court,  Washoe  Ooon- 
ty;  Thomas  E.  Moran,  Judge. 

Appeal,  pursuant  to  rule,  from  tbe  action 
of  the  clerk  taxing  costs  of  appeaL  Costs 
retaxed,  denying  we  Item. 


See,  also,  86  Ncfv.  m  140  Pftc  71.  IM 
Pac.  78. 

Harwood  A  Springm^rer,  ot  Baxo,  for  ajt- 
pellant,  Snmmo-fleld  ft  KlduTds,  of  Bmo, 
for  leqpondent. 

NOBCBOSS,  0.  J.  t1]  EzcQftlons  vrere 
taSen  to  the  cost  blU  ffled  In  this  case  by 
condsel  for  appellant  The  cleric  haa  taxed 
the  costs  in  accOTdanoe  wlOi  the  cost  bill 
filed.  Pnrsoant  to  a  rale  of  this  court  an 
aiq^ral  is  taken  from  the  action  of  the  derk. 
It  la  contended  that  the  cost  bill  waa  not 
filed  in  time,  because  not  filed  untU  after 
dedsUm  Jtpoa  rehearing.  We  think  this  ob- 
jection la  without  merit.  Aigoitl  v.  City  of 
San  Frandsco,  16  Oal.  Cameron  U  Go. 
V.  Stack-GlbbB  L.  Co..  2B  Idaho,  626.  144 
Fac  U14;  4  C.  3.  641. 

[Z]  Aroeals  were  taken  In  this  cam  from 
the  jndgmoit  and  from  an  ordar  denying  a 
motI<m  for  a  new  trial.  39  Nev.  — .  148  Pac. 
71,  164  Pac.  78.  Tbe  <Hily  relief  granted  ap- 
pellant was  on  tiie  appeal  from  the  judgment 
based  on  die  jndgmrait  roll  alone.  We  think 
appenant  la  not  mtltled  to  costs  fw  the  tran- 
scrli^  cm  appeal  from  the  order  denying  de- 
fmdanf  a  motton  for  a  new  trial.  Rev.  Iiaws, 
1  S888. 

Tbe  dflrtc  is  directed  to  vtilke  from  the 
cost  Mil  ao  much  <a  the  allowance  made  for 
"typewriting  transcript  and  statonent  on 
appeal,"  which  la  IndualTe  of  the  statemoit 
on  appeal  frran  tlie  order  denying  the  motion 
for  new  trlaL  All  othw  Itans  of  the  cost 
bill  are  allowed. 

UcCARBAN  and  GOLEnCAK,  33.,  concur. 


In  re  GORDON'S  ESTATE.  (Na  2238.) 
(Supreme  Court  of  Nevada.  Dea  80. 1916.) 

1.  WnXS  ^=>111(4>— SiaKATUBB— Statutk. 

Tinder  St.  1916,  c  36,  providing  that  no 
will  shall  be  valid  unless  it  oe  in  writing  and 
signed  br  the  testator  or  bj  some  pwsw  m  his 
presence  and  bv  Us  express  dlrecu«m.  a  signa- 
ture to  a  wHl  by  having  another  aid  or  steady 
the  hand  of  the  testator,  at  his  request,  is  valid, 
if  the  testator  possessed  testamentary  capacity, 
was  acting  under  no  undue  influence,  and  real- 
ised tlie  force  and  effect  ot  the  provisions  ot  tbe 
will  he  was  signing. 

[Ed.  Note.— For  other  cases,  see  'Vnils,  Cent. 
Dig.  i  273;  Deo.  Dig.  «=9UK4)J 

2.  WlLli  «=>802(8)— CONTIflrr— TaSTAKENTABT 
OAPACmr— SUPFICIKNOT   09  EviDKNQje. 

Evidence  in  a  will  contest  hgld  to  sustain  a 
finding  that,  when  the  tsstatw's  aided  signature 
was  made,  be  did  not  know  that  the  instrument 

be  was  signing  contained  provisions  as  to  the 
distribution  of  his  estate  which  he  had  formerly 
discussed  with  the  draftsman,  or  ordered  him  to 
prepare. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  i  702;  Dee.  Dig.  ^;9302(3).] 

8.  Afpku  Ain>  Eebob  «Ba»1011(l)— TmiHcnG— 

ConCIiUSIVBNESS. 

Where  there  is  a  mibatantial  conflict  in  the 
evidence  on  a  material  issue,  the  trial  court's 
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determinatlou  win  not  be  dfttarbed,  if  it  is  sap- 
ported  by  inbstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BJrror.  Gent.  Dig.  H  3988-^988 ;  Dea  Dlf. 
10U(1).] 

Coleman,  dissenting. 

Appeal  from  District  Court,  Wadhoe  Oonn- 
ty;  Thomas  F.  Moran,  Judge. 

Will  cwitest  by  Mrs.  \nillam  J.  Goidon, 
and  \milam  J.  Gordtm,  Sr.,  minor  beir  of 
WilUam  J.  Gordon,  deceased,  against  Mary 
T.  Dougherty.  Order  refusiiv  to  admit  tbs 
will  to  probate,  and  contestee  appeals.  Or- 
der affirmed. 

Jas.  T.  Boyd  and  Boy  W.  Stoddard,  both 
of  Reno,  for  appellant  S.  Summerfleld  and 
A.  A.  Heer,  both  of  Beno  (Robert  Blcbards, 
of  Beno,  of  counsel),  tot  requndent 

ItlcCARRAN.  J.  WiUlam  J.  Gordon  died 
on  July  1^  1915.  He  was  sarvived  by  a 
widow  and  by  a  minor  heir,  William  J.  Gor- 
don, Jr.  In  an  Instrument  purporting  to  be 
his'  last  will  and  testament,  after  making 
small  bequests  of  money  to  his  wife,  to  his 
infant  son,  'WUlliam  J.  Gordon,  Jr^  and  to 
each  of  his  sisters,  he  bequeathed  the  rest, 
residue,  and  remainder  of  his  estate,  of  every 
bind  and  character,  to  one  Mary  T.  Dough- 
erty. An  applicatl<m  to  have  this  will  pro- 
bated resulted  in  a  contest,  at  the  Inception 
of  which  the  court  appointed  attorneys  to 
represent  the  absent  minor  heir.  fb»  widow 
was  represented  In  her  Indlvldnal  capad^ 
by  other  counseL 

The  record  in  the  case  is  voluminous.  It 
will,  however,  we  think,  suffice  to  determine 
the  principal  point  In  the  case  apon  a  consid- 
eration of  three  propositions  considered  by 
the  trial  eonrt,  and  upon  which  that  court, 
as  a  final  conclusion,  refused  to  admit  the 
will  to  probate: 

"FiCBt,  did  the  deceased  possess  testaniwtary 
capacity  at  the  time  it  is  testified  that  b«  dis- 
cussed tiM  maUng  of  the  will  with  the  drafts- 
man, some  time  prior  to  the  date  he  was  taken 
iU? 

"Second,  did  the  testatw  know,  at  the  time  It 
b  testified  to  that  the  testator  signed  the  will, 
that  it  was  tiw  instrnmijnt  he  discussed  wttb  the 
draftsman,  or  ordered  him  to  prepare? 

"Third,  ia  the  aignature  of  the  will  the  signa- 
ture of  the  testator?*' 

[1]  We  shall  approach  the  last  proposition 
first,  and  in  doing  so  we  deem  it  sufficient  to 
quote  the  words  of  the  trial  court,  wherein 
we  find  presented  a  fair  rteumfi  of  the  evl- 
denoa   He  says: 

"The  evidence  tends  to  show  that  at  the  time 
of  the  alleged  signing  of  the  will  the  testator 
could  hardly  see;  was  seriously  ill  snd  very 
nervous;  that  In  first  attempting  to  sign  the 
wilt,  while  propiwd  up  in  bed,  ne  made  the 
sprawl,  and  upon  one  of  the  witnesses  remarking 
that  the  signature  was  not  very  good,  or  words 
to  that  effect,  the  testator  said,  'X  am  too  nerv- 
ons,'  and  requested  one  of  the  witnesses  to 
steady  his  band;  that  thereupon,  and  as  testa- 
tor was  jpropped  up  In  bed,  the  instrument  in 
'front  at  aim  on  the  magaains  or  cardboard,  one 
of  tiw  witnesses  proceeded  to  assist  the  testator 
to  write  his  name  in  the  manner  following: 
He  pat  Us  am  oomplstaly  okhumI  ttis  back,  of 


the  testator,  who  hdd  Ae  pen,  and  tn  that  posi- 
tion, with  tihe  witness  gniding^the  iMmd  a€  the 
testator,  the  legible  signature  WflUam  J.  Gordon 
was  made." 

The  court  determined  that  the  slgnatare 
thus  made  was  rendered  Invalid,  but  with 
this  conclusion  wo  are  not  in  accord.  Our 

statute  (Session  Laws  1915.  p.  86)  prorldes: 

"No  will  •  •  *  shall  be  valid,  nnlsas  It  be 
in  writing,  and  signed  by  the  tesitator,  or  by 
some  person  in  his  presence,  and  by  his  express 
direction,  and  attested  by  at  least  two  competent 
witnesses,  snbsariblu  ueir  names  to  the  will  In 
the  presence  of  the  wstator." 

That  a  signature  to  a  last  will  and  testa- 
ment Is  not  render^  InTalld  by  reason  of  an- 
other having  aided  the  hand  of  the  testator 
Is  supported  by  a  line  of  eminent  authori- 
ties. In  re  Miller's  Estate,  3T  Mont  545, 
VJ  Pac.  OSS;  Vines  v.  CUngfost,  21  Ark.  300; 
Craifl^ead  v.  Martin,  25  Minn.  41;  Frits  t. 
Tomer,  4A  N.  J.  Bq.  516,  22  AtL  126;  Shee- 
han  r.  Kearney,  82  Miss.  688,  21  South.  41, 
85  L.  R.  A.  I(t2i  Jorman  on  Wills,  pp.  106- 
111. 

In  order  for  this  rule  to  BLpplj,  it  must 
appear  that  the  testator,  at  the  time  of  re- 
questing or  receiving  the  aid  In  the  sign- 
ing of  the  instrument,  had  the  present  voli- 
tion to  affix  the  signature^  and  was  aware 
and  fully  cognisant  of  the  details  of  the  in- 
strument of  will  or  testament  to  which  he, 
by  the  aid  of  the  other,  was  affixing  his 
natnre.  The  fact  that  the  signature  of  the 
testator  was  mode  tn  the  manner  indicated 
by  the  record  here  would  not  of  its^f  In- 
valldate  that  signature.  Hence  we  must  de- 
cide— and  we  do  this  In  the  light  of  a  har- 
monious line  of  authorities — tliat  If  the  tes- 
tator tn  this  instance  possessed  testamentary 
capacity,  was  acting  under  no  undue  Influ- 
ence, realized  the  full  force  and  effect  of  each 
and  every  one  of  the  provisions  of  the  will 
that  he  was  signing,  then  the  signature,  in 
the  manner  in  whl(^  it  was  made,  as  de- 
scribed by  the  trial  Judge,  was  a  valid  sig- 
nature. 

[2,  3]  We  DOW  take  up  the  second  question 
considered  by  the  trial  court,  namely:  Did 
the  testator  know,  at  the  time  at  which  his 
aided  signature  was  made,  that  the  instru- 
ment he  was  then  signing  contained  the  pro- 
visions' as  to  the  distribution  of  his  estate 
which  he  formerly  discussed  with  the  drafts- 
man, or  ordered  him  to  pr^Mire?  Tb^  record 
in  this  case  prespnts  a  series  of  events  Id 
the  later  life  of  the  testator,  as  well  as  a 
condition  of  mind  and  body,  which  must 
not  be  overlooked  In  arriving  at  a  conclusion 
as  to  the  proper  answer  to  be  made  to  this 
question. 

The  trial  court,  which  heard  the  evidence, 
saw  the  witnesses,  and  had  opportunity  to 
observe  their  manner,  conduct,  and  demean- 
or, had  presented  to  It,  as  the  record  disclos- 
es, two  sharply  conflicting  lines  of  evidence. 
The  testimony  of  Dr.  Hartzell,  the  physician 
who  attended  the  decedent  during  his  last 
lUness,  the  tsBttmouy  at  Rasf  W.  Stoddard, 
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the  attorney  for  Oic  deceased  and  the  drafts- 
man cS  bis  will,  as  urall  as  the  testtaitmy  of 
the  witness  8.  B.  Ttppett,  each  of  the  last* 
named  witnesses  heing  most  rentable  at- 
torneys of  qtlwdld  Integrity,  all  tends 
stnmgly  to  astatdlsh  tbat  at  tlie  time  of  the 
stgnlng  of  this  Instrument  tbe  deceased, 
Owdon,  was  of  somid  and  dlaposlng  mind, 
and  was  folly  aware  of  wliat  he  was  dcring. 
On  the  other  hand,  the  record  establishes 
a  condition  attendant  In  the  testator,  as  well 
as  sarronndlng  dreumstances,  all  of  wbldi, 
to  say  Uie  least,  ax^eared  to  lead  to  On  ca- 
tastrophe In  his  care»  relieved  <mly 
death.  The  deceased,  np  to  a  fftw  months 
prlcar  to  Oie  Ume  of  Us  death,  had  resided  In 
the  Bastem  States.  He  came  to  Nevada  for 
the  purpose  of  secnrlxv  a  divorce.  He  came 
here  In  company  with  the  proponent  (tf  this 
will,  the  principal  bene&dary  under  the  In- 
stmment,  Mary  D.  Donghoty,  and  her  annt, 
Mrs.  Kramer, 

His  wife,  from  whom  he  had  been  estrang- 
ed, and  six  year  old  toy,  were  In  the  Bastp 
em  States. 

Prior  to  his  conning  to  this  state,  deceased 
had  been  in  poor  health,  and  his  mental  con- 
dition is  described  by  his  sister,  Mrs.  Pel- 
ton,  where,  in  her  deposition,  she  relates: 

"Q.  Will  you  deacribe  your  brotlier'a  physical 
condition  as  yon  saw  it  on  tliat  day  (B%bruary 
20, 1914)  ^  A.  He  was  very  siek.  He  was  loeini 
bis  sight  He  could  hardly  see.  Q.  Aa  regards 
your  brother'a  ability  to  moTe,  to  walk  freely, 
what  was  hia  appearance?  A.  It  was  very  dif- 
ficult for  him  to  walk.  He  walked  with  a  stick 
and  was  led  to  the  door  by  some  man.  I  don't 
know  wbttiier  it  was  a  nurse :  he  did  not  ssy. 
Scone  COM  was  taking  cars  of  him." 

On  b^Uig  further  Interrogated,  she  testi- 
fied: 

**Q.  Did  nm  talk  with  your  brother  at  that 
time,  Mrs.  raton?  A.  I  did.  Q.  For  how  long 
were  you  in  coaversatimi  with  him?  A.  About 
an  hour.  Q.  Aa  regards  his  coherence  and  abil- 
ity to  ^wak  intelligestiy,  what  can  jpu  say? 
A.  He  could  not  speak  intelligently.  He  comd 
not  make  two  sentences  go  toBVthxr.  Q.  Now, 
as  regards  his  mental  capacity,  aa  shown  by  his 
conversation  at  that  time,  wiU  you  state  what 
your  opinion  is?  A.  I  do  not  think  he  was  ca- 

Eable  of  doing  anything.  He  did  not  know  what 
e  was  doing.  Q.  As  compared  with  his  mental 
condition  of  prior  years,  Mra.  Pelton,  can  you 
make  any  comparison?  A.  None  whatever,  be- 
cause he  hardly  knew  me.  Q.  Can  you  state 
whedier  he  seemed  stronger  or  weaker  mentally 
than  in  previous  years?  A.  Very  much  weaker. 
Q.  Oan  you  state  whether  or  not  he  seemed  to 
be  under  the  immediate  influence  of  say  liquor  at 
the  time?  A.  He  appeared  to  be  undOT  the  in- 
fluence of  something.  I  do  not  know  whether 
it  was  drugs  or  liquor.  Q.  Did  you  see  your 
brother  anm  before  be  went  West,  Mn.  Pelton? 
A.  Neva?' 

In  answer  to  farther  inqoliTt  we  find  as 

follows: 

"Q.  In  reference  to  personal  facts  Is  your  rela- 
tions with  your  brother,  was  he  accurate  and 
dear  in  regard  to  his  statements?  A.  Not  at 
ail.  Q.  And  as  to  inferences  of  your  brother 
upon  such  facts  stated,  waa  he  rational  in  his 
natan<mt  of  sudb  opinionst  ot  otherwise?  A. 
Gwtainly  not  lationaL** 


.The  testimony  ia  the  witness  Mary  D. 
Hartzell,  who,  prior  to  her  marriage  to  Dr, 
Relne  K.  Hartzell  on  Jaly  27  following  the 
death  of  Gordon,  was  Mary  D.  Dougherty, 
and  the  party  who,  with  her  annt,  accom- 
panied tbe  deceased  from  Philadelphia  to  Uie 
city  of  Reno,  Is  in  part  as  follows: 

"Q.  Do  yon  know  what  his  (Gordon)  primary 
object  was  in  coining  to  B«no?  A.  He  came  on 
account  of  his  health  and  to  obtain  a  divorce.  Q. 
Obtain  a  divorce?  Before  he  left  tbe  East  and 
came  out  here,  did  you,  or  did  you  not,  have 
oonsultadons  with  him  with  retereace  to  his 
obtaining  a  divorce?  A.  Frequently.  GL  In  the 
presence  of  other  people?  A.  Tes.  Q.  Some- 
times in  tbe  absence  of  other  people?  A.  I  sup- 
pose bo';  I  don't  rentember.  Q.  Who  accom- 
panied Mr.  Gordon  when  he  left  the  Bast  and 
came  to  Beno?  A.  Mrs.  Kramer,  my  aunt,  and 
mysd£  Q.  I  wish  yon  'would  state  to  tbe  court, 
if  you  are  able  to  say  it,  Mrs.  Hartzell,  why 
you  accompanied  Mr.  Qoraon  to  Beno?  A.  Be- 
cause he  was  very  ill.  He  had  no  one  else  to 
come  with  Iiim,  ao  he  asked  me  if  I  would  come, 
and  I  said  if  I  could  get  Mrs.  BTramer  to  come 
with  me  I  might  bo  able  to  do  so;  so  I  came 
with  him." 

On  farther  taiqniry,  the  witness  tsstilfled: 
"Q.  I  wish  yon  woold  state  to  the  court,  Mrs. 
HartseU,  whether  thwe  was  any  agrewnent  or 

understanding,  express  or  iqaplied.  between  you 
and  Mr.  Gordon,  before  you  left  the  East,  that 
in  tlie  event  tbat  he  could  obtain  a  divorce  that 
you  would  become  married?  A.  There  was.  Q. 
What?  A.  There  was.  Q.  That  agreement  or 
understanding  was  before  you  1^  the  Sast,  if  I 
understand  yon  correctly?   A.  It  was." 

Gordon,  as  appears  from  tbe  record,  arriv- 
ed In  Reno  some  time  in  the  latter  part  of 
Febmary  or  the  first  part  of  Mardi,  1916.  It 
appears  that  tbe  decedent  was  more  or  less 
continuously  under  a  doctor's  care  from  the 
time  ot  his  arrival  In  Reno  until  his  death ; 
but  It  was  not  until  tbe  20th  of  June.  1916, 
that  he  became  confined  to  his  room  and  to 
his  bed.  At  that  time,  and  from  that  date 
forward,  he  appears  to  have  been  continuous- 
ly under  the  care  of  Dr.  Belne  E.  Hartz^ 
and  three  trained  nnraes.  The  testimony  of 
Dr.  Hartzell  dlsdoses  a  course  of  treatm«it 
attendant  with  the  admlntetratlon  of  most 
powerful  drugs  and  medicines.  The  charts 
kept  by  the  trained  nurses,  and  admitted  in 
evidence  in  this  case  In  the  trial  court,  dis- 
close the  mental  as  well  as  the  physical  con- 
dition of  the  decedent  during  the  time  from 
the  20th  day  of  June  until  the  30th  day  of  the 
same  month,  on  which  latter  day  the  instru- 
ment here  in  questioai  was  signed.  Hiese 
charts  dlscloee,  among  other  things,  the  fol- 
lowing notations  made  the  attendant 
nurses: 

June  20,  between  the  hoofS  of  12  pw  m.  and 

8 :20  a.  m. :  "IrratlonaL" 

June  21,  2  a.  m. :   "Talking  irrationally." 

June  22,  12  a.  m. :  "Rambling." 

June  28,  S:SO  to  4:46  a.  m.:  "Talking  irra- 
tionally." 

June  23,  6:15  to  7:80  p.  nu:  "Talking  irra- 
tionally." 

June  24.  1 :4B  a.  m. :  'Talking  trratlMMll/.'' 
June  24,  7  a.  m.:  "Talking  irrationally." 
June  26,  la.m.to8a.m.:  "Restless  Irra- 
tional." 

June  28,  1  a.  m.  to  6  a.  m.:  **Veiy  Irrational 
and  talked  cantiauonsly.**  . 
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Jane  26,  6  p.  m. :  "Irrational  all  day." 
June  26,  2  a.  m.  to  6  a.  m. :  "Very  IrrationaL'' 
"Irrational  from  2  to  6  a.  m." 
Jane  27,  4  a.  m. :  "Irrational.** 
June  28,  8:45  a.  m.:  "Talking  irrationally.'* 
June  28,  5 :30  to  6     m. :  "Very  irratioaal  all 

June  80,  6  a.  m. :  •T^«7  IrTatlonaL" 

It  waa  between  the  hoars  of  5:80  and  6  p. 
m.  of  June  SOth  that  the  win  here  In  qaes- 
tion  was  signed.  There  Is  no  notation  In  the 
clinical  chart  of  that  day  as  to  Gordon's  conr 
dltion  at  or  aboat  tite  hour  at  which  the  wiU 
was  signed.  Indeed,  there  Is  no  notation  of 
the  doctor's  Tistt,  or  of  the  Visit  of  the  party, 
at  that  hour,  althongh  notations  of  the  doc- 
tor's TlBlta  tm  other  occasions,  and  at  otho: 
hours  (tf  the  same  day,  are  much  in  eridoice 
in  the  charts. 

The  testimony  of  Attorn^  Stoddard  bears 
evidence  of  the  affection  held  by  the  deceased 
for  his  six  year  old  boy.  The  testimony  of 
Mrs.  Hartzell  makes  reference  to  this  as  weU, 
In  the  copy  of  a  letter  written  by  Gordon 
to  a  party  In  the  Bast,  of  date  ^rU  16tb,  we 
find  the  following: 

"As  per  our  conmaation  yon  can  see  by  my 
addresei  that  I  have  sturted  a  Nevada  residence. 

"As  to  William,  I  will  do  as  I  said  I  would, 
bat  would  likei  to  bare  it  arranged  so  that  I  could 
see  bim  occasionally. 

"I  am  getting  a  divorce  npon  the  grounds  of 
desertion,  which  you  know  is  true.  If  I  had  not 
been  so  ill  for  the  past  eight  months,  as  you 
know,  I  would  not  have  taken  thia  step.  I  think 
you  understand  the  situation  thoroughly. 

"Trusting  that  you  and  yours  and  dear  little 
William  ai«  well.  J  am.  •  • 

In  another  letter  to  the  same  party,  on 
April  27th,  the  following  appears: 

"7our  letter  received  as  to  my  affairs  and 
business  relations  and  different  connectaons, 
really  I  have  nothing  more  to  say.  As  per  our 
conversation  of  recent  date,  please  r«nember  I 
will  do  as  I  have  said  as  to  William,  also  I  will 
get  a  ^vorce  after  I  have  resided  here  six 
montbs.  If  you  wish  to  contest  any  point  of 
course,  I  am  always  willing  to  meet  yon  as  a 
guitleman." 

The  questlfm  before  the  lower  court  was 
as  to  the  testamoitary  capacity  of  the  deceas- 
ed at  the  time  at  which  he  al^ed  the  instru- 
ment In  which  he  practically  disinherited 
his  in&nt  son.  The  condlticm  of  the  testa- 
tor on  this  occasion  was  a  fact  to  be  arrived 
at  and  determined.  This  court,  as  well  as 
other  courts  of  review,  have  repeatedly  said 
that  where,  on  a  question  vital  to  the  Issue, 
there  Is  a  subatanUal  conflict  in  the  evi- 
dence, the  determination  of  the  trial  court 
will  not  be  disturbed  if  the  same  la  supported 
by  substantial  evidence.  To  saj  that  there 
Is  no  conflict  of  evidence  here,  to  say  that 
the  decision  of  the  lower  court  was  not  sup- 
ported by  substantial  evidence,  would  be  to 
disregard  entirely  the  mental  condition  of 
the  testator  as  Indicated  by  the  testimony 
and  as  evidenced  by  the  clinical  charts  made 
by  the  trained  nurses,  who,  as  we  must  as- 
sume, used  the  terms  found  there  advisedly. 
The  physical  weakness,  and  Indeed  the  men- 
tal condition,  of  the  decedent,  waa  evldmced 


In  no  small  degree  hf  the  pitiable  acrawl 
found  In  the  will,  made  by  his  own  hand. 

With  a  weafcated  pliyslcal  and  mental 
condition  which  the  record  shows  extended  at 
least  as  tar  badk  as  February  20th.  treated 
Inteznaily,  hypodermieally,  lntervtibiioiul7 
with  medicines  ot  whidi  In  almost  every  In- 
stance arsenic  was  a  component  factor,  he 
passed  through  successive  days,  from  June 
20th  to  June  80th,  when  those  In  char^  not- 
ed his  conduct  at  intervals  as  "irrational.*' 
On  the  last-named  date  the  deceased  per- 
formed an  act  whldi,  to  say  the  least,  had 
all  of  the  dements  of  being  unnatural, 
wherein  he  eliminated  his  infant  son  from 
substantial  participation  in  his  estate.  In 
view  of  all  this,  as  borne  oat  by  the  record, 
we  are  unable  to  say  that  the  decision  of  the 
trial  court,  wherein  it  determined  that  at 
the  time  of  the  signing  of  the  will  the  testa- 
tor did  not  know  what  he  was  signing,  was 
not  supported  by  substantial  evidence. 

It  is  not  for  us  to  say  whether.  If  the  mat- 
ter was  before  us  In  the  first  instance,  we 
would  have  arrived  at  the  same  dedaion  as 
was  arrived  at  by  the  lower  court  The 
question  before  us,  as  It  Is  presented  here 
on  review,  is  whether  there  Is  in  the  record 
substantlfU  evidence  to  support  the  determi- 
nation of  that  court,  in  view  of  what  we  per- 
ceive to  be  a  substantial  conflict 

Cotmsel  for  appellant  assign  error  to  tiie 
action  of  the  lower  court  In  appointing  cer- 
tain attorneys  to  supersede  others  in  repre* 
sentlng  the  minor  heir.  If  error,  it  was  sudh 
as  could  scarcely  be  considered  prejudicial 
to  the  Interests  of  appellant  in  the  matter  so 
for  as  It  has  i^oceeded.  We  do  not  assome 
to  determine  the  propriety  of  the  action. 
The  error,  If  such  it  be,  might  be  pn^wrly 
considered  If  the  matter  Involved  the  question 
of  the  allowance  of  fees,  or  other  matters  of 
similar  import 

The  order  of  the  Iowa  ooort  In  refnab^  to 
admit  the  will  to  probate  must,  as  we  view 
it  be  affirmed. 

It  is  so  ordered.  - 

NOBOROSS,  O.  J.  I  concur  in  the  opinion 
and  in  the  Judgment  and  order.  While  the 
question  of  the  capadi?  (tf  the  testator  at  the 
time  of  executing  the  ^1  Is  an  exceedingly 
close  one,  I  think  it  cannot  be  said,  as  a 
matter  of  law,  that  the  evldoioe  is  Inauffi- 
dent  to  snpport  the  Judgment 

COLEMAN,  J.  I  dissent  By  a  great 
weight  of  authority  In  the  United  States,  it 
is  held  that  In  a  will  contest  tbe  burden  of 
proof  rests  upon  tbe  person  asserting  the 
lack  of  capacity  of  the  testator  to  make  the 
will.  40  Cyc.  1018.  Instead  of  the  contest^ 
ants  hnvlng  shown  by  a  pr^nderance  of  the 
evidence  that  the  testator  lacked  mental 
capacity  to  make  a  will,  I  think  It  can  be 
said  there  Is  no  evidence  worthy  of  serious 
condderatlon  tending  to  show  lack  of  mental 
capadty  at  the  time  the  wlU  waa  execu.ted. 
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Thare  wen  only  thiM  pemma  prasnt  when 
the  wUl  wu  exeented— two  lawyers  and  a 
doctOT— and  all  three  of  them  testlfled  that 
the  mind  of  the  testator  was  clear.  It  Is 
soncht  to  oreroome  this  teattoumy 
dence  of  bis  slater  given  as  to  bis  condition 
In  Febroaiy.  ISIS,  when  she  was  negotiatlnff 
with  him  to  purchase  his  Interest  In  the  es- 
tate of  a  deceased  brother,  and  of  his  general 
ni  health.  His  stster.  Bfn.  Pelton,  testlfled: 

"Q.  The  fact  that  be  told  you  that  he  had  been 
in  the  hospital  for  bis  health,  that  hia  eyesight 
was  defective,  and  that  he  desired  to  go  West 
for  his  health,  or  words  to  that  effect,  and  that 
be  was  in  need  of  money,  didn't  impreas  you  as 
being  irratioDal,  did  it?  A.  That  particular 
statement  didn't.  Q.  Did  any  of  those  things 
I  have  mentioned?  A.  Na  Q.  As  to  those  pax- 
dcnlar  things  be  seemed  to  be  rational?  A.  Yes. 
Q.  Please  state  what  be  said  on  that  occasion 
that  indicated  irrationality?  A.  He  talked  in 
a  very  irrational  way.  Q.  What  did  be  say? 
A.  He  said  that  bis  wife  nad  left  him,  that  he 
had  this  little  boy  that  he  wasn't  allowed  to  see, 
that  he  was  very  unhappy,  and  that  he  bad  some- 
body who  was  very  fond  of  him  taking  care  of 
him ;  that  he  would  like  to  go  back  to  ttie  West 
if  he  did  not  get  well ;  he  would  like  to  go  West, 
and  asked  me  if  I  would  help  him  go.  He  asked 
me  to  telephone  him  the  next  day,  and  I  said 
I  would.  I  did,  and  I  could  nocget  mm.  'I'ht 
next  thing  I  knew  he  had  gone  West  Q.  Will 
yon  be  so  kind,  Mrs.  Pdton,  as  to  tell  us  what 
particular  acts  that  you  enumerated  in  your  last 
answer  impressed  you  as  being  irrational?  A. 
In  the  first  place,  I  could  not  get  him  on  the 
telephone.  He  wanted  money,  and  when  he  had 
a  chance  to  get  it  he  didn't  telephone.  Q.  What 
acts  and  statements  have  you  described?  A. 
Do  you  mean  in  regard  to  hia  going  away?  Q. 
What  i>articular  tluugB  have  you  stated  in  that 
answer  that  impressed  you  as  being  Irrational? 
A.  Because  one  minute  he  wanted  to  go  to  the 
hospital,  and  the  next  he  wanted  to  go  away. 
He  wanted  to  go  back  to  bis  wife.  That  struck 
me  as  not  to  be  natural.  *  *  *  Q.  You  said 
that  it  was  not  the  fact  that  he  wished  to  raise 
money,  but  something  about  the  way  of  selling 
it,  that  impressed  you  as  irrational?  A.  I  didn't 
think  he  should.  Q.  Why  should  he  not  have 
sold  the  interest?  A  Because  it  should  not  have 
been  sold  out  of  the  family.  It  stmck  me  as  an 
unnatural  proceeding." 

It  appears  trom  the  testimony  of  Ibis  wit- 
ness, as  given  In  the  <9lnlon  of  the  court  and 
Ibla  dissent,  that  wbai  she  saw  the  testator 
be  was  under  the  inflnence  of  UqncHr  or  drugs. 
Most  men  are  irrational  when  in  that  ccmdl- 
tlon.  But  I  submit  that  when  ber  testlmooy 
on  cross-examination,  as  quoted  herein,  Is 
omsidared  there  Is  nothing  to  sustain  the 
idea  that  testator  was  Inwme  at  tbe  time  of 
the  meeting  of  testator  and  bis  sister;  in 
fact,  when  boiled  down,  her  testimony  shows 
conclusively  that  She  did  not  base  her  state- 
ment that  the  testator  was  Irrational  upon 
bis  appearance,  words;  and  actions  whoi  she 
saw  bim  in  February,  1915,  but  upon  the  fact 
that  be  sold  his  Interest  in  an  estate  out  of 
the  family— an  Incident  which  transpired 
after  she  saw  him  in  Ftalladtflpbla.  And  this, 
too,  notwithstanding  tiie  fact  tbat  In  all 
probablU^  he  received  more  for  It  than  she 
was  willing  to  pay.  It  was  a  very  insane 
thing  to  do,  praslbly;  but  we  usually  re* 
gard  as  rational  an  effort  to  get  the  nooBt  we 
can  for  property. 


TiBBtator  azrlved  In  Beno  about  April  1* 
191B,  and  shortly  thereafter  had  some  cor^ 
respondHioe  with  one  Bfolcolm  Cbase,  of  Bos> 
ton,  who  i^>paraitJy  was  acting  f6r  Gordon's 
wife  In  which  she  sou^  to  overthrow  some 
transaction  of  Gordon's.  In  one  of  bis  let- 
ters, Chase  says: 

'****!  cannot  see,  now  that  he  has  paid 
you,  that  it  makes  any  difference  to  you  one 
way  or  the  other." 

What  Is  this  but  an  endeavor  to  Influence 
Gordon  to  practically  repudiate  his  transac- 
tion? In  his  reply,  Gordon  says: 

"  •  •  •  I  shall  not  permit  nor  be  a  party 
to  any  such  dishonest  scheme  and  am  surprised 
and  Indignant  to  think  that  you  would  propose 
anything  of  the  kind  to  me,  tor  you  know  that 
I  do  not  do  tliat  kind  of  bualaess.*' 

This  letter  was  written  from  Reno  ilay 
2T,  1915,  tbree  or  four  months  after  be  bad 
bad  the  negottatlons  with  his  sister  for  the 
sale  of  the  interest  Does  this  letter  Indi- 
cate a  weak,  incompetent  mind?  We  can  al- 
most see  the  passion  with  which  he  wrote 
flasldng  fran  bis  ^res.  I  thiiUc  this  letter 
shows  beyond  question  that  testator's  mind 
was  not  only  clear,  but  vlgorons,  on  May  27, 
1915.  The  attorney  who  drafted  the  will 
was  cimsulted  about  the  making  1bere<tf  and 
Ite  pn^osed  terms  as  early  as  April,  and  oa 
numenras  occasiaos  up  to  the  day  of  Ita  ex- 
ecution, and  all  of  the  talk  was  ujran  the 
basis  vpaa  which  It  was  flnaUy  executed. 
The  learned  trial  judge  found  that  the  testa- 
tor possessed  a  dear,  sonnd  mind  irtien  be 
talked  over  the  making  of  the  wiU  with  the 
attoroer  some  time  prior  to  its  necntlon. 
In  his  written  opinion,  be  asks  this  question: 

"Did  the  testator  possess  testamentary  capao 
ity  at  the  time,  It  is  testifj(>(I,  that  he  discussed 
the  making  of  a  will  with  the  draftsman,  some 
time  prior  to  the  date  when  he  was  taken  iU?' 

In  the  opinion  the  court  answers  this  ques- 
tion as  follows: 

"Oonsidering  all  the  evidence  before  It,  the 
court  answers  the  first  question  in  the  affirma- 
tive." 

Before  proceeding  further,  I  wlU  quote 
from  the  opinion  of  the  trial  Judga  He  said: 

"After  carefully  considering  the  evidence,  the 
court  is  unable  to  say  that  there  was  any  fraud, 
conspiracy,  or  undue  inflbence  in  the  case." 

In  another  place  be  uses  this  language: 
•TSie  evidence  showed  that  the  testator  on 
several  occasions  discussed  the  proposition  of 
making  a  will,  with  the  attorney  who  drafted 
the  instrument,  and,  on  one  occasion  at  least, 
in  the  presence  of  the  principal  legatee.  It 
seems  that  the  testator  on  that  occasion  was  re- 
quested by  the  principal  legatee  to  give  the  trust 
fund  to  we  boy  or  minor  child  of  the  testator 
and  the  testator's  wife,  and  that  his  reply  at 
that  time  was  that  the  principal  legatee  could 
look  after  the  boy." 

nius  it  wlU  be  Been,  if  we  accept  the  views 
of  the  trial  court  <and  on  these  points  there 
is  no  dispute  here),  that,  some  time  prior 
to  the  execution  of  the  will,  1^  testator  was 
of  a  sound  mind,  and  tbat  no  fraud  or  undue 
influence  was  perpetrated  or  exerted  to  In- 
duce the  making  of  the  will  wblch  was  execut- 
ed. Upon  the  argument  In  this  court  It  was 
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stated  by  counsel  for  coDtestants  (and  not 
denied  that  the  estate  vas  pracdeaUjr  of  no 

value. 

WItb  the  finding  of  fbe  trial  judge  that  tes- 
tator was  sane  at  the  time  he  discussed  th» 
making  of  the  wlU  before  us  what,  let  us  ask, 
Is  the  evidence  of  insanity  at  the  time  ot  the 
execution  of  the  will?  None,  unlMa  It  be  gen- 
eral ill  health,  the  terms  of  the  will  itself, 
and  the  charts.  That  mere  general  ill  health 
is  no  groand  to  declare  a  will  void  la  a  role  of 
law  which  should  require  no  cttatl<ni  ot  au- 
thority to  sustain  it;  but  for  the  general  nOe 
reference  may  be  had  to  40  Cyc.  1000.  Am  I 
read  the  record  in  this  case^  the  fact  tliat  the 
testator  left  his  son  only  |100  ahould  not 
weigh  for  much  In  determining  the  mental 
cmdltion  of  the  testator.  In  the  first  place, 
he  seems  to  have  had  no  estate  of  any  conse- 
quenoe;  besides,  fats  wife  had  deserted  him 
five  years  before  and  taken  the  boy;  and,  so 
far  as  appears,  the  wife  may  have  been  amply 
able  to  support  herself  and  son;  and  under  all 
the  drcnmstancea  surrounding  th^r  life — 
their  respective  means — he  may  have  felt; 
and  no  doubt  did  feel,  justified  in  leaving  his 
son  (Mily  $100.  There  was  no  evidence  as  to 
the  wife's  financial  oonditlon,  but  the  lack  of 
evidraice  on  this  point  Is  due  to  her  voluntary 
action.  She  was  In  court  in  person  and  by 
attorney  during  the  trial  when  the  attorney 
who  was  appointed  by  the  court  to  represent 
the  minor  heir,  apparently  over  the  objection 
of  the  mother,  stated  that  be  would  on  the 
following  day  call  as  a  witness  testator's 
wife.  When  court  opened  the  following  mom- 
Ini^  It  was  found  that  Mrs.  Gord<m  did  not 
occiq>y  her  accustomed  chair.  Upon  request 
at  coniuwl  anDOlnted  by  the  court,  a  boicb  war- 
rant was  issued  for  her,  and  It  developed  that 
she  had  left  the  state  the  ;alght  before.  Bvl- 
deotly  she  was  not  very  anxioas  to  aid  in 
the  contest  made  on  the  will;  die  was.  no 
doubt,  satisfied  to  support  the  son  h«n^  In 
view  ot  tUs  drcamstance,  and  of  the  appar- 
ent paucity  of  the  estate,  tiiould  we  attach 
any  particular  significance  to  the  fact  that 
testator  left  only  $100  to  Us  son?  I  think 
not 

As  to  the  charts,  they  show  Just  exactly 
what  Is  noted  upon  them,  and  nothing  more. 
If  Ur.  Gordon  had  been  conttnaously  irra- 
tional, it  is  apparent  that  no  notations  would 
have  been  mad&  It  is  evident  that  the  nota- 
titms  were  made  for  the  purpose  ot  Showing 
just  what  his  condition  was  at  or  about  the 
time  they  were  made.  We  do'not  make  notes 
of  the  usual,  but  of  the  unusual.  This  Is 
true  of  things  generally,  and  any  one  who 
has  had  the  least  experience  In  a  sick  room 
knows  this  to  be  the  practice.  Further- 
more, the  undisputed  and  unquestioned  testi- 
mony in  this  case  shows  clearly  that  the  no- 
tations on  the  charts  referred  only  to  the 
hour  when  made.  The  last  notation  on  the 


charts  of  the  irrational  condltlw  of  Mr.  Gor- 
don, as  shown  by  the  opinion  of  the  court, 
was  at  6  a.  m.,  June  30th.  The  fact  is  that 
the  charts  show  the  next  notation  at  fals  hav- 
ing been  Irrational  at  12  p.  m.,  July  4th. 
The  will  was  executed  at  S:30,  June  80th. 
Thus  we  see  from  the  charts,  the  only  record 
evidence  in  the  case,  that  the  testator  was  in 
normal  mental  condition  at  the  time  the  will 
was  executed;  and  this  record  evidence  la 
corrt^rated  by  the  undisputed  testimony 
of  three  perstms  who  were  present  at  the  time 
of  the  exectttton  of  the  will ;  and  It  Is  Shown 
by  the  evidence  that  the  will  which  was  ex- 
ecuted was  the  will  which  testator  outlined  as 
the  will  he  desired  to  make  when  talking  over 
with  his  attorn^  its  pr^taration  at  a  time 
when  the  trial  judge  In  his  written  opinion 
foond  Mr.  Oordon  to  have  beea  of  sound 
ndnd. 

I  am  (ileatly  of  Uie  aBUnSoa  that  the  order 
and  Judgment  aiqpeBled  from  should  be  re- 
versed. 


WREN  et  aL      DIXON.  (Mo. 
(Supreme  Oourt  of  Nevada.   Dec,  15,  1916.) 

1.  OoiTBTmrnoKAi.  Law  9ss>20  —  Oonstbuo- 
noN— Seu^Bxxodtxno  Pbovisiohb. 

Ccmat  art.  10,  1 1,  as  amended  in  November, 
1902  (see  St  1901,  p.  136),  declared  that  the 
Le^latnre  sboald  provide  a  uniform  and  equal 
rate  of  aBseasment  and  taxation  to  secure  a  juHt 
valuation  of  reel  and  itersonal  property,  mining 
claims,  etc.,  and  that  the  acreage  of  patented 
claims  ehould  b«  assessed  at  the  valuatioD  of 
910  per  acre.  St  1905,  c.  68,  provided  for  tbt 
assessment  of  patented  mines  at  such  valuation. 
Article  1(>,  f  1,  as  amended  in  1906  (iee  St 
1907,  p.  601),  provided  that  patented  mining 
claims  should  be  assessed  at  not  less  than  $500, 
except  when  $100  in  labor  has  been  actually 
performed  on  such  mine  during  the  year,  in  ad- 
dition to  the  tax  on  the  net  proceeds,  and  no 
legislation  was  passed  pursoant  to  such  provi- 
sion until  1918.  Hetd,  that  the  constitutional 
amendment  of  1906  was  self-executing  at  least 
as  to  the  provision  for  taxation  of  patented 
mines,  and  absolutely  nullified  the  statute  of 
1905.  so  that  an  assessment  thereunder  in  1009 
was  invalid. 

tEd.  Note.— For  other  cases,  see  Oonititntion- 
al  Law,  Cent  Dig.  i  82;  Dec  Dig.  «b»20.] 

2.  OoNSTrnmoRAL  Law  «=>24— OoNsnuo- 
TioN— Rbpkai  ov  Statcttes. 

Statutes  may  be  nuUiBed,  in  so  far  as  fu- 
ture oiteratlon  is  ooncemed,  by  a  constitution  as 
well  as  by  statute,  as  the  Oonstltntion  is  the  di- 
rect, positive,  and  limiting  voice  of  the  people, 
and  may  establish  a  policy,  fix  a  limit  to  legisla- 
tion on  a  given  subject,  or  prohibit  specified 
acts  as  being  performed  by  public  servants. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8|  21-20;  Dec  Dig.  «=> 
24.] 

8.  CoNBTrruTjoNAL  Law  $=>18  —  Oonsttbuo- 

TION. 

The  object  of -constraetion,  as  applied  to  a 
written  Constitutkm,  Is  to  give  effect  to  the  in- 
tent of  the  pec^le  in  adopting  it  which  intent 
is  to  be  found  in  the  Instrument  itself,  as  it 
is  to  be  presumed  that  language  has  been  em- 
ployed with  sufficient  precision  to  convey  it 
and,  unless  it  appears  ihax  the  presnmption  does 
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not  hi^  Is  tin  xwrtleiiltf  eaas,  notbtng  will  re^ 
main  bat  to  enforce  it. 

[Ed.  Note.— For  otli«r  cases,  tee  Oonstitution- 
al  Law,  Cent  Dig.  IS  9,  10;  Dec.  Dig.  •8=»13.] 

4.  Taxation  «=»34S— Mines  and  MiKEaALs— 

OONSTTTUTIONAL  PBOVISIONB. 

Under  Godbl  art.  10,  f  1,  u  amended  in 
1906  (see  St.  1007,  p.  GOl),  to  provide  that,  as 
to  unpatented  njinee  and  mining  claima,  the  pro- 
ceeds alone  ihonld  be  assessed  and  taxed,  and 
that  patented  claims  shall  be  assessed  at  not 
less  ttan  $500,  except  when  $100  in  labor  has 
been  aetnall;r  performed  thereon  daring  the 
year,  in  addition  to  the  tax  upon  the  net  pro- 
ceeds, a  patented  mine  cannot  be  aaaesaed  at  less 
than  $S00  if  no  labor  has  been  pwrtormed,  and  a 
patented  mine  on  which  labor  has  been  perform- 
ed is  exempt  from  taxation  except  on  the  pro- 
ceeds thereof,  and,  in  the  absence  of  an;  saving 
daoae,  an  aflsessment  at  $10  per  acre  under  St. 
1906.  c;  S8,  pursuant  to  article  10, 1 1,  prior  to 
the  ammdnuDt  of  1906  waa  InvaM. 

[Ed.  Note.— For  otber  eases,  see  Taxation, 
OeDt  EMg.  H  B84-S89;  Dwl  Dig.  ^bSAS.] 

5.  CoNgm-OTioiTAL  Law  «s»32  —  Sku>-Bzk- 

ODTIHO  PBOVISIONB. 

PnAiibitory  provisions  in  a  Constitution  are 
usually  self-executing  to  the  extent  tiiat  any* 
thing  done  in  violation  of  them  is  void,  and  no 
legislation  la  required  to  execute  ench  provision; 
but  they  are  not  self-exeeuting  when  they  mere- 
ly indicate  principles  without  laying  down  rules 
by  which  they  may  be  given  the  force  of  law. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent.  Dig.  |  3S;  Dec.  Dig.  «=»32.] 

6.  GONtri'IT  UTIONAL  LAW  ^=>29  —  SKJ-Brs- 
OUTIHO  PbOVISIONS— OoNBTBtTOnON. 

In  determining  when  a  constitutional  provi- 
sion Is  self-executing,  there  Is  a  distinction  be- 
tween a  declarative  limitation  of  legislative 
power  on  a  given  subject,  ifithin  which  legisla- 
tion may  ta  should  be  enacted,  and  positive  con- 
stitntioaal  inhibition  which  no  l^slatlve  act 
can  relieve  or  modify:  the  former  might  require 
future  legislation ;  Oie  latter  must,  from  fts  na- 
ture, be  aelf-execating. 

[Bd.  Note.— IPor  other  eaua,  sea  OoDatitati<»k- 
■1  Lav.  OenL  Dig.  I  S2;  Dee.  Dig.  «ss>29.] 

7.  TAZanoir  ^^eiS-^AMBBSSUNT— Tax  Bau 
— Vauditt. 

Where  an  assessment  on  a  patented  mining 
dalm  at  $10  per  acre  under  St  1905,  c.  S8,  ex- 
pressly following  Cloast  art  10, 1 1,  as  amended 
in  U03  (sea  Bt  1901,  p.  186),  was  void  nnder 
tba  amendmait  at  that  seetioa  la  1906  (see  St 
1007,  p.  601),  providing  for  an  assessment  of 
such  daims  at  $500,  with  certain  exceptions  as 
to  labor  performed,  etc.,  the  tax  sale  under  the 
assessment  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1274 ;  Dec.  Dig.  «b>61&] 

6.  LmiTATiON  or  Actions  «e9>T2(3)— Tax  T1- 

TLK— AOTJOH  TO  DeTESUINK— STATTJTXa 
Rev.  Laws,  |  4046,  provides  that  civil  ac- 
tions can  only  be  commenced  within  the  periods 

greecribed  in  the  act  after  the  cause  of  action 
as  accnted,  except  where  different  limitation 
is  prescribed  by  statute.  Section  4061  provides 
that  no  action  to  recover  a  mining  claim  shall 
be  maintained  unless  plaintiff  was  seised  or 
possessed  thereof  within  two  years  before  the 
commencement  of  such  action,  defining  occupa- 
tion and  adverse  possession,  and  extending  the 
provisions  of  the  act  applicable  to  other  real 
estate  to  mining  claima,  provided  that  in  such 
application  "two  years"  ^all  be  intended  when 
"five  years"  is  used,  and  section  4052  provides 
that  no  cause  of  action  to  recover  real  property 
shaU  be  effectual,  unless  the  person  prosecuting 
the  action  was  seised  or  possessed  of  the  prem- 


ises within  "five  ^ears^  before  action  was  com- 
menced, and  section  4066  provides  that,  if  one 
entitled  to  commence  an  action  to  recover  real 
property  shall  be  a  minor,  the  time  of  disability 
u  no  part  of  the  time  limited  tor  the  com- 
mencement of  such  actions,  which  may  be  com- 
menced within  two  years  after  the  removal  of 
disability.  BeU  that  by  interpolation,  section 
4961  was  to  be  read  as  if  providing  that,  if  a 
person  to  whom  an  action  to  recover  a  mining 
claim  accrues  is  a  minor,  the  period  of  dise- 
billty  shall  not  be  part  of  the  time  limited  fAr 
the  commencement  of  such  action,  which  may  be 
commenced  within  two  years  after  the  disability 
ceases. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  |  892;  Dec  Dig.  «=>72(8).] 

9.  Limitation  of  Acnons  4=96<l)~STATDTKa 
— Constbuction. 

The  statute  of  limitations,  like  any  other 
statute,  is  to  be  construed  according  to  the  mani- 
fest Intention  of  the  Legislature,  and,  in  as- 
certaining such  intention,  the  language  used 
should  be  construed,  if  possible,  according  to  the 
usual  meaning  of  uie  words  osed. 

[Ed.  NotOu-'For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  |  18;  Dee.  Dig.  «=»S(I).] 

10.  Desoknt  and  Distribution  4=976  — 
Wills  «»722— Tixl»— Tim  or  Vxstino. 

Under  the  statutory  provisions  and  proce- 
dure relative  to  the  estates  of  decedents,  the  ti- 
tle to  real  estate  vests  in  the  heirs  and  devisees 
at  the  moment  of  the  death  of  the  testator  or  in- 
testate, subject  only  to  the  right  of  possession  of 
the  executor  or  administrator  under  Rev.  Laws, 
{  6960,  for  the  payment  of  the  debts  and  expens- 
es of  administration,  with  the  right  in  the  ad- 
ministrator to  possession  until  the  estate  Is  set- 
tled or  delivered  over  to  the  parties  entitled  by 
the  order  of  the  probate  court 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  K  243-261,  260-262; 
Dec.  Dig.  ^76;  WUls,  Cent  Dig.  H  1728, 
1729;  Dec  Dig.  «=>722.] 

11.  LnoTATiON  or  Actions  «£s>174(2)— Bas 
Against  Tbusteb — Bioht  or  Oxbtui  Qui 
Tbust. 

Whenever  the  right  of  action  in  a  trustee 
with  the  legal  title  Is  barred  by  limitations,  the 
right  of  the  cestui  que  trust  is  also  barred,  hut, 
if  the  legal  title  be  in  the  cestui  qne  trust,  the 
statute  of  limitations  which  might  run  against 
the  trustee  will  not  constitute  a  bar  against 
the  cestui  if  he  be  under  disability. 

[EA.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  660;  Doe.  Dig.  «=»174(2).l 

12.  Dbscbnt  and  Distribution  «=»90(1>— 
Riont  op  HsiBa— Estatb  in  Admimistba- 

TION. 

Where  an  administrator  or  executor  has 
been  appointed,  and  the  estate  is  in  the  course 
of  probate.  It  is  the  right  of  the  heirs  to  main- 
tain an  action  as  against  third  persons  for 
the  possession  of  the  realty. 

tEd.  Note.— For  other  cases,  see  Descent  and 
itribntion.  Cent.  Dig.  IS  861,  862,  868,  876 ; 
Dec.  Dig.  «»«)(1).3 

18.  Lnm-ATioK  op  Actions  «=»174(2)— Peb- 
aoNAL  Repbesbntatitb— Statute. 
Under  Rev.  Laws,  i  6911,  providing  that 
every  person  to  whom  letters  testamentary  or 
of  administration  shall  have  Issued  shall  execute 
a  bond  with  a  penalty  not  less  than  the  value 
of  the  personal  property,  incloding  rents  and 
profits,  and  may  be  required  to  give  an  addition- 
al bond  whenever  the  sale  of  realty  is  ordered, 
liie  relationship  of  trustee  and  cestui  que  trust 
between  the  executor  or  administrators  and  the 
heirs  is  not  created  in  so  far  as  the  same  might 
apply  to  the  realty  of  an  estate,  so  that  the  rule 
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that  a  ctatote  of  Umitationa  running  against 
a  trtutee  holding  the  legal  title  to  realty  runs 
also  against  the  cestui  does  not  apply* 

[Ed.  Note.— For  other  caties,  see  Limitatfon 
of  ActioiiB,  Gent.  Dig.  |  660;  Dee.  Dig.  «=» 
174(2).] 

14.  Mines  aitd  UznEBALs  <e=»50— Recovebt 
OF  MiMiNO  Claims — SxATUXEa 

Under  Act  Cong.  July  26,  1866.  c  262,  14 
Stat.  252,  providing  for  the  batenting  of  min- 
idg  claims,  Bev.  Laws,  B  4951,  providing  that 
DO  action  to  recover  mining  claims  shall  be  main- 
tained unless  plaintiff  or  those  under  whom  he 
claims  was  seised  or  possessed  of  snch  claim 
within  two  years  before  the  com mencem en t  of 
such  action,  and  section  4952,  providing  that  no 
cause  of  action  upon  title  to  real  property  shall 
be  effectual  unless  the  person  prosecuting  the 
action  was  seised  or  possessed  of  the  premises 
in  question  within  five  years  before  the  commis- 
sion of  the  act  in  respect  in  which  the  action  is 
prosecuted,  and  section  4963,  referring  to  min- 
ing claims  as  such,  enacted  subsequent  to  the 
federal  statute,  applied  to  patented  as  well  as 
unpatented  mining  claims,  and  an  action  to  re- 
cover a  patented  claim  must  be  coounenced 
within  two  years  from  the  time  when  plaintiA 
was  seised  or  possessed  of  such  daim. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  136;  Dec.  Dig.  ^50.] 

15.  Limitation  of  Actiors  «=> 72(8)— Mining 
Ci-Ani— Notice— Infkbenct. 

Minor  hdrs  of  one  who  had  duly  patented 
mining  daim  were  entitled  to  notice  of  the  hos- 
tile character  of  defendant's  possession,  which 
notice  could  not  be  given  them  ontil  they  were 
capable  in  law  of  receiviu  it:  so  that,  under 
the  statute  (Rer.  Laws,  f  49S1  et  seq.),  they 
might  ccmimence  an  action  to  recover  it  within 
two  years  after  majority,  when  they  were 
chargeable  with  notice. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Aettona,  Oent.  Dig.  1  392;  Dee.  Dig.  ^72(3).] 

Appeal  from  District  Court,  Eureka  Coun- 
ty; Peter  Breen.  Jndge. 

Action  to  qniet  title  by  Mary  Wren,  aO- 
zolnlstTatrlx  o£  tbe  estate  of  Thomas  Wren, 
deceased,  and  by  JSaij  Wrm  Indirtdually 
ai^  nionuuB  Wren,  Jr.,  and  Marie  Wren, 
mlnorB,  by  tbetr  guardian  ad  litem,  li  F. 
Xhfnnas,  asainst  Tbomos  Dixon.  Jndgmait 
for  ^fendant,  and  plalntUts  ajtpeaL  Affirm- 
ed as  to  aps>ellant  Mary  Wren,  and  reversed 
as  to  appellants  TUomas  Wren,  Jr.,  and 
Marie  Wren,  and  Judgment  ordered  to  be 
entered  In  accordance  with  tbe  prayer  of 
tbetr  complaint  to  tbe  extent  of  tbelr  in- 
terest as  h^rs  of  Thomas  Wren,  deceased. 

Thomas  Wren  died  on  ttie  8th  day  of  Feb- 
ruary, 1904,  leaving  a  widow  and  two  minor 
children.  At  the  time  of  his  death  he  was 
tlie  owner  in  fee  dmple  of  a  mining  claim 
and  mill  site  situated  In  tbe  Mt  Hope  min- 
ing district,  Eureka  county,  Nov.,  known  as 
Che  Uood  Hope  mining  claim  and  mill  site. 
Title  to  this  property  was  In  the  said  Thom- 
as Wren,  deceased,  at  the  time  of  his  death, 
by  United  fStatea  patent  issued  to  him  by 
the  govemmrait  and  bearing  date  February 

16.  1SS6.  This  patent  was  duly  recorded  in 
the  recorder's  ofhce  in  tbe  county  of  Eureka 
on  the  2d  day  of  February,  1911. 

Upon  tbe  death  ot  the  said  lAomaa  Wren, 


bis  last  will  and  testament  was  dnly  ad- 
mitted to  probato  in  tbe  district  court  of  the 
Second  judicial  district  in  and  tor  Wasboe 
county ;  and  on  tbe  18th  day  of  March,  1964, 
Mary  Wren,  widow  of  the  deceased,  was 
duly  appc^ted  and  qualified  as  administra- 
trix of  tbe  said  last  will  and  testament,  and 
ever  since  the  last-named  date  she  has  been 
and  Is  now  the  dnly  appointed,  qualified,  and 
acting  administratrix  of  said  estate,  which 
said  estate  has  never  been  closed,  and  tbe 
same  Is  now  pending  in  the  district  court 

In  1909  the  assessor  of  Eureka  county  as- 
sessed the  Good  Hope  mining  claim  and  mill 
site  to  tbe  estate  of  Thomas  Wren,  deceased, 
at  the  rate  of  |10  per  acre,  under  the  stat- 
utes of  Nevada  as  enacted  by  the  session 
of  the  Legislature  of  1905.  The  amount  of 
taxes  accruing  thereon  and  payable  to  tbe 
county  by  reason  of  audi  assesnnent  was 
flLSS.  It  is  admitted  that  the  administra- 
trix of  the  estate  of  Thomas  Wren,  deceased, 
failed  and  neglected  to  pay  the  taxes  levied 
nnder  tbe  assessment,  and  thereupon  the 
treasurer  and  ex  officio  tax  receiver  of  the 
coTlnty  of  Eureka  advertised  the  property  as 
delinquent  in  tbe  payment  of  texes,  and 
later  sold  the  proi>erty  to  tbe  defendant  here, 
Thomas  IMxon,  who  paid  the  tax  and  costs 
and  expenses  thereof  and  received  from  tbe 
tax  receiver  a  certificate  of  sale.  It  Is  ad- 
mitted that  during  the  period  of  redemption 
after  tbe  issoance  of  tbe  eertiflcate  of  sale 
neither  the  administratrix  of  the  estate  of 
Thomas  Wren,  deceased,  nor  any  person  act* 
tag  ftv  or  In  behalf  ot  tbe  minor  belrs  of 
said  estate,  redeemed  tbe  property. 

On  the  20th  day  of  July,  191(^  tbe  comity 
of  Eureka  made  and  executed  and  delivered 
to  Thomas  Dixon,  the  defendant  hwe,  Its 
tax  deed  for  the  patented  mine  known  as 
the  Good  Hope  mining  claim  and  mUl  site, 
property  of  Thomas  Wr^  deceased,  and  a 
part  <rf  his  estata  It  Is  atbnitted  that,  In  so 
far  as  tbe  tax  sale  and  proceedings  th«e- 
nnder  were  concerned,  sndi  were  regular, 
except  SB  tbey  may  have  been  affected  by 
the  constitotiODal  amendment  of  1906.  Im- 
mediately after  the  receipt  Iqr  the  said  15ion»- 
as  Dixon,  defendant  herein,  ot  tbe  cntifleate 
of  sale  ot  tbe  Good  Hope  mining  claim  and 
miU  idte  in  flie  year  1909,  he  entered  Into 
possessitmofthepatoitedmlnA  andmUlalto; 
and  it  Is  admitted  that  be  has  remained  In 
actual,  continued,  <^ient  notorious,  and  ezdu- 
Blve  possession  thereof,  claiming  the  same 
adverse  to  all  persons,  said  entry  and  posses- 
sion daUng  fr<Hn  the  montb  <tf  January,  1910. 

It  is  admitted  that  during  tbe  years  191<^ 
1911,  1912,  and  1914  the  county  assessor  as- 
sessed this  property,  consisting  ot  a  patent- 
ed mining  claim  and  mill  site,  to  the  defend- 
ant herein  in  the  manner  provided  by  law, 
and  that  the  defendant  paid  all  the  taxes 
so  levied  and  assessed  against  this  proper- 
ty for  the  years  1910,  1911,  1912,  and  1914, 
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to  tbe  connty  tretsDrer  of  Bnrdui  eoan^. 
It  la  admitted  tbat  Mary  Wren,  tbe  adminis- 
tratrix of  tbe  estate 'of  Thomas  Wren,  Thom- 
as Wren,  Jr.,  and  llarte  Wren  are  the  b^rs 
at  law  of  the  said  Thomas  Wren,  deceased, 
and  that  said  Marie  Wren  and  Tbomas 
Wren,  Jr.,  were  at  tbe  time  of  the  death  at 
Tbomas  Wren,  and  were  at  tbe  time  ot  the 
oommencHDent  of  this  action,  minors. 

Tbls  actloo  was  commenced  In  the  district 
oonrt  of  the  Third  Judicial  district  in  and 
Cor  the  county  of  Bnreka  on  Joly  3,  1914,  by 
Uory  Wrai,  as  adminlfltratrix  of  the  estate 
of  Thomas  Wren,  deceased,  and  also  by 
Blary  Wroi  In  her  Individual  capacity,  and 
by  OSiomas  Wroi,  Jr.,  and  Marie  Wnn, 
minors,  1^  and  through  tbdr  guardian  ad 
Btem,  U  F,  Thcnuas.  The  action  was  me 
to  quiet  title  in  tbe  plainUtfs.  Tbe  case  was 
submitted  to  tbe  trial  court  on  an  agreed 
statement  ol  facta  Judgment  bdng  ren- 
dered for  tbe  defendant  quieting  title  to  tbe 
property  In  blm,  appeal  is  taken  to  this 
court  from  that  judgment. 

Section  1  of  article  10  of  the  Constitution 
was  orlgioally,  and  prior  to  1902,  as  follows : 

"The  Legislature  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taza* 
tioQ,  and  Bhall  prescribe  sucb  regnlatioDs  as 
shall  secnre  a  Jnst  valaation  for  tazatfon  of  all 
propertj,  real,  persona],  and  possessory,  ezoept- 
uu  mioes  and  miouis  daims,  the  proceeds  of 
which  alone  sball  be  taxed,  and  also  excepting 
BQcfa  property  as  may  be  exempted  by  law  for 
munidpal,  edacational,  literary,  sdentlflc,  r«- 
Ugioua,  or  charitable  porpoaes." 

At  the  leglBlatlTe  session  of  1880,  and  on 
March  3d  of  that  year,  an  amendment  to 
this  section  of  the  Oonstltntlon  was  proposed 
and  passed  (SL  1889,  p.  139),  and  on  March 
6,  1901,  the  same  was  again  passed  by  the 
Legislature  (St  1801,  p.  180);  and  at  the 
general  election  In  November,  1902,  It  was 
approved  by  the  people,  This  amendment 
to  section  1  of  artlde  10  was  as  follows: 

"Bat  the  acreage  of  patented  mining  claims 
shall  also  be  assessed  at  a  valoatimi  of  flO  per 
acre." 

The  Legislature  of  1905  passed  an  act, 
section  1  of  which  provides: 

"It  Is  hereby  made  tbe  duty  of  tbe  assessora 
In  the  various  countin  of  tiie  state  to  place 
upon  the  assessment  roHs  of  their  respective 
counties  all  patented  mines  situated  within  sucb 
counties,  wbicb  mines  shall  be  assessed  for  tax- 
ation at  the  valnatioQ  placed  upon  them  by 
sectioD  1  of  article  X  o£  the  Constitution  of  tbe 
state  of  Nevada,  as  amended  by  resolution  pro- 
posed and  passed  at  tbe  Nineteenth  Session  of 
the  Nevada  Legrtslatnre.  March  3,  1899,  agreed 
to  and  passed  at  the  Twentieth  Session,  March 
1901,  and  approved  by  vote  of  the  people  at 
e  ceneral  election  in  November,  1002."  See- 
slon  Acts.  1806,  p.  81. 

Id  the  year  1003  (St  1903,  p.  289)  the  Leg- 
islature of  this  stoto  proposed  and  passed 
a  Cionstltutional  amendment  to  section  1  of 
artlde  ID.  and  In  March,  1805  (St  1909.  p. 
827),  this  amendment  was  again  passed  by 
the  Legislature,  and  at  the  general  electlcai 
of  1906  It  was  ratified  by  tbe  vote  of  the 
people.  Section  1  of  article  10  of  tbe  Con- 


stitution (Revised  Laws  UU,  1 8B2).  as  thus 
amended  by  popular  vote  at  tbe  dectlon  of 
1906,  reads  as  toUows: 

"Sea  1.  The  Legldatnre  shall  provide  by  law 
for  a  uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  sucb  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all 
ptaifsets,  real,  personal  and  possessory,  except 
mines  sjid  mining  daims,  when  not  patented,  the 
proceeds  alone  of  which  shall  be  assessed  and 
taxed,  and,  when  patented,  each  patented  mine 
shall  be  assessed  at  not  less  than  five  hundred 
dollars  ($600)  except  when  one  hundred  dollarB 
($100)  in  labor  has  been  actually  performed  on 
such  patented  mine  during  tbe  year,  in  addition 
to  tbe  tax  upon  the  net  proceeds;  and,  also  ex- 
cepting aocb  property  as  may  be  exempted  by 
law  for  monldpal,  edacational,  literary,  sden- 
tlAc  or  other  diaritable  purposes." 

No  l^cislatlon  was  passed  pursuant  to 
this  new  constitutional  provision  until  1013. 

Sweeney  A  Morehouse,  of  Reno,  for  ap- 
pellants. O.  B.  Henderson  and  Carey  Tan 
Fleets,  both  of  Elko,  for  respcmdoit 

McCARRAN,  3.  (after  stating  the  facts 
as  above).  As  we  view  the  case  at  bar,  it 
presents  two  questions  of  primary  impor- 
tance: First,  in  view  of  the  provisions  of 
section  1  of  article  10  of  the  Constitution  of 
this  state  as  amended  in  1900  (St  1907,  pb 
SttL),  was  tbe  asseasmeqt  made  in  1009  by 
the  assessor  of  Eureka  county  cft  $10  per 
acre  on  tbe  patented  mining  claim  of  Thom- 
as Wren,  deceased,  a  valid  assessment,  and 
incidental  to  this,  were  the  certificate  of 
sale  and  deed  made  to  the  defendant  Dixon 
valid  butrmnente?  Second,  is  the  action 
baned  by  the  statote  ot  llmltattons?  We 
shall  appToadi  these  qneettons  In  tbe  order 
stated. 

[1, 21  At  the  outset,  let  us  bear  In  nttaid 
that  it  was  not  until  after  the  constitution- 
al amendment  of  1902  that  raining  claims 
were  at  all  assessable  In  this  state.  The 
amendmmt  to  the  ConsUtutlm  adopted  that 
year  provided  tor  the  assessment  ot  vKbmto- 
ed  mining  dalsas  at  a  valnatlan  cf  $10  pet 
acre,  Pnrsmmt  to  tbat  particular  amend- 
ment, and  only  porsuant  thereto,  tbe  Legis- 
lature of  IflOS  (St  1905,  p.  80}  passed  tbe 
Act  authorizing  nntnon  to  assess  patented 
mines;  and  the  stetuto  to  tiiat  lesQWct  polnto 
for  ite  autborlty  directly  and  siteclfically 
to  the  conatltutional  amendment  adopted  at 
the  genoal  decUon  In  November,  1902.  Tbls 
Btotnto  toctL  ite  coostltatliHial  aiddLorit?  and 
its  operattve  vltaJity,  so  to  speak,  directly 
from  tbe  oonstltuttonal  amendment  provid- 
ing for  tbe  assessment  of  patented  mines  at 
a  flat  valuation  of  flO  per  acre. 

It  wlU  be  unnecessary  tor  us  to  commsut 
on  or  even  conjecture  ss  to  tbe  reasnas  tbat 
impelled  tbe  Legislature  of  U03  to  tain  the 
initial  step  In  setting  aside  this  particular 
amendment  to  section  1  of  article  10  OC  the 
Constitutkm ;  suffice  it  to  say  that  It  passed 
anothw  amendmeoit  to  tbat  section  and  ar- 
ticle of  the  Constitution,  whldi  at  its  adop- 
tion at  tbe  general  election  of  1800  stnudc 
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completely,  nunifled,  and  set  aside  this  for- 
mer provision.  Section  1  of  article  10  of 
the  Constitution  (Rev.  Laws,  |  862}  after  Its 
adoption  In  1906  provided: 

"The  Legislature  shall  provide  by  law  for  a 
□niform  and  equal  rate  of  assessment  and  taxa- 
dnn.  and  shaU  prescribe  such  regulations  as 
shall  secure  a  Just  valuation  for  taxation  of  all 
property,  real,  personal  and  posspssory.  except 
mines  and  mining  claims,  vrben  not  patented, 
the  proceeds  alone  of  which  shall  be  assessed 
and  taxed,  and,  tcAen  patented,  eaoh  patented 
mine  shall  be  assesaed  at  not  lett  than  five 
hundred  doUart  (iSOO)  ewoept  when  <m«  Aundred 
dollars  ($100)  in  labor  has  been  aotuallv  per- 
formed on  8uch  patented  mine  during  the  year 
[we  Italicize],  in  addition  to  the  tax  upon  the 
net  proceeds ;  and,  also  excepting  auch  propwty 
ai  may  he  exempted  by  law  for  municipal,  edu- 
cational, literary,  scientific  or  other  enaritaUe 
purpoieB." 

It  mnst  be  lememberad  that  the  aaseaamoit 
made  by  Oie  asaessOT  ot  liazeka  conntr  upoa 
which  taxes  became  deilnquoit  and  by  rea- 
son of  which  oertiflcate  of  sale  and  tax  deed 
were  ultimately  issued  to  reqtondent  was  in 
1909,  some  three  years  after  the  adoption  of 
that  amendment  to  section  1  of  arUtde  10  <]t 
the  Constitution  last  quoted.  It  la  the  con- 
tention of  respondent  here  that,  inasmuch 
as  no  statute  was  enacted  carrying  out  the 
provisions  of  this  Conatitutlona!  amendment 
until  1913,  four  years  after  the  asseaament 
of  1909,  therefore  the  statute  of  1905,  en- 
acted under  the  provisions  of  the  former 
coQstltutlonal  amendment  providing  for  the 
assessment  of  patented  mines  on  the  basis 
of  flO  per  acre,  was  in  full  force  and  effect 
in  1009 ;  and  they  support  this  contentioo  by 
the  assertion  that  the  Oonstltotional  amend- 
ment of  1906,  fixing  the  assessment  of  patent- 
ed mines  at  not  leas  than  ¥500,  was  not  self- 
executing  and  required  some  statute  similar 
to  that  of  1918  to  put  the  principle  In  oper- 
atiim. 

Asa^^Tn^ng  the  correctness  of  respondent's 
position  as  to  the  operative  effect  of  the 
constitntlonal  amendment  of  1906,  wlii<di 
question  we  deem  unnecessary  for  determina- 
tion, it  does  not  to  our  mind  strengthen  their 
position  as  supporting  the  validity  of  the 
assessment  made  under  the  statute  of  1906. 
It  will  not  be  contended  that  the  statute  of 
1906  would  have  been  operative  or  ^active 
for  any  purpose  under  the  Ctmstltutlon  of 
this  state  before  the  adoption  of  the  constltu- 
tlonal  amendment  of  1909.  The  statute  of 
19CKS  could  only  be  effective  under  the  author- 
ity of  the  amendment  to  the  Constitution 
of  date  last  named.  Moreovw,  the  peculiar 
wordli^  and  phraseology  of  the  statute  of 
1005  Is  not  to  be  overlooked.  This  statute 
does  not  attempt  in  Itself  to  direct  by  spedflc 
language  the  assessment  of  patented  mines 
on  the  basts  of  flO  per  acre.  On  the  other 
hand,  it  studiously  avoided  such  language 
and  pointed  directly  to  a  section  and  an  ar- 
ticle of  the  Constitution,  naming  the  date  of 
Its  adoption  as  bdng  the  law  upon  which  and 
by  reason  of  which  the  atatttte  Itself  wmld 
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be  mandatory  on  the  several  assessors  re- 
quiring them  to  assess  "at  the  valuation 
placed  upon  them  [patented  mines]  by  sec- 
tion 1  of  article  10  of  the  Constitution  of  the 
state  of  Nevada  as  amended,"  etc  Did  this 
statute  have  operative  vitality?  Was  it  in 
force  and  effect  after  the  section  of  the  Con- 
stltutlim  upon  which  It  rested  for  that  vital- 
ity was  by  popular  will  abrogated  and  a 
new  and  Irreconcilable  policy  thereby  set  up 
in  Its  stead  T  Whatever  might  be  said  as  to 
the  force  and  effect  of  this  statute  up  to  the 
time  of  the  adoption  of  the  amendment  of 
1006,  we  are  unable  to  find  a  rule  that  would 
give  It  operative  f<wce  in  the  absence  of  a 
saving  clause  In  the  newly  adopted  consti- 
tutional provision  or  In  atme  other  clause  of 
the  Constitution  itself  some  three  years  after 
the  adoption  of  the  new  constitutional  pro- 
vlslou,  which  was  In  Itself  Inconslstait  and 
Irreccmcllable  with  that  statute.  Our  position 
In  this  respect,  based  upon  the  doctrine  as 
we  find  It  established,  may  be  bluntly  ez- 
piressed  thus:  The  constitutional  amend- 
ment  of  1906,  fixing  a  minimum  valnaticn  of 
¥500  upon  patented  mines,  absolntely  nnUlfled 
the  statute  of  190B,  which,  taking  its  au- 
thority ftwn  an  abrogated  constitutional 
amendment,  fixed  the  valuation  at  the  ar- 
bitrary ^oie  of  $10  per  acre. 

Statutes  may  be  nullified.  In  so  fhr  as  fu- 
ture operation  Is  coDcemed,  by  a  Constitution 
as  w^  as  by  statute.  Cass  r.  Dillon,  2  Ohio 
St.  606.  Indeed,  it  would  be  strange  If  it 
were  otherwise.  The  Constitution  is  the 
direct,  positive,  and  limiting  voice  of  the 
peoiA&  It  may  establish  a  policy,  flx  a  limit 
to  legUatioo  on  a  (Iven  sahject,  or  prohibit 
spedfled  acts  as  being  performed  by  paUlc 
servants.  As  said  by  Ifr.  Justice  Tttomtim, 
In  the  case  of  Oakland  Paving  Co.  v.  UUton: 

"In  fact  it  is  the  solemn  declarati<m  of  the 
paramount  organic  law  operating  on  all  depart- 
ments of  the  government,  expressed  in  the 
(dearest  and  strongest  langu!^  of  prohlhltion. 
No  act  can  be  done  by  any  department  con- 
trary to  its  provisions.  It  u  a  law  absolntely 
controlling  the  leipslaUve,  executive,  and  Ju- 
dicial departments  of  the  government  It  takes 
effect  on  laws  alrea^  named  as  well  as  to 
those  to  be  enacted  In  the  future."  Oakland 
Paving  Go.  v.  HUton,  69  Gal.  479^  U  Pac.  8. 

Our  posttlw  here  is  based  uptm  the  doc- 
trine which  we  find  eminently  supported  by 
authority,  to  the  effect  that,  in  the  absence 
of  a  saving  dense,  the  adoptUu  ot  a  new 
Constitution  or  the  am^idmait  at  an  old 
Gonstltotloii  operates  to  siQtersede  and  re- 
vere all  previous,  inoonslBtait,  and  IrrecMicllr 
able  oonatitutlonal  and  statutory  iwovlsicaui 
and  rights  exercised  thmunder,  at  least  so 
far  as  their  future  operation  la  concerned. 
6  R.  a  L. 

The  Supreme  Court  of  the  United  States, 
In  dealing  with  the  anestion  of  the  ^Vect  of 
federal  constitutional  amendments  on  the 
existing  Constitutions  and  statutes  of  the 
several  states,  speaking  through  Mr.  Jus- 
tice Harlin,  in  the  case  of  Neal  v.  State  of 
Delaware^  103  D.  &  870^  38  U  Bd.  S87, 
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held,  In  substance,  that  the  legal  effect  of 
the  adoption  of  amendments  to  the  federal 
CoDstltntlon  and  the  laws  passed  for  tlieir 
enforcement  was  to  annul  so  much  of  the 
state  Constitution  as  was  Inconsistent  there- 
with. 

The  state  of  Pennsylranla,  In  adopUns  a 
new  Constitution,  Incorporated  the  provision 
that  all  pre-existing  laws  not  Inconsistent 
with  Itself  should  continues  In  force.  Prior  to 
the  adoption  of  this  Constitution,  and  prior 
to  the  establishment  or  ratification  of  the 
federal  Constitution,  the  state  of  Fninsyl- 
vaola  had  a  constttnttonal  proviBlon  prescrib- 
ing the  requisites  for  the  ratabllshment  of 
dtlsHublp^  The  new  Constitution  of 
Pennsylvania,  passed  after  the  act  of  Con- 
gress at  1709,  is  entirely  silent  on  the  subject 
of  dtlsenship,  save  and  except  as  It  re> 
talned,  by  spedflc  provision.  i»:e^8tlng  laws 
not  inconsistent  with  Itself.  In  the  case  of 
United  States  v.  Vlllato,  2  Dall.  370, 1  L.  Ed. 
418,  the  mattw  before  the  Gnlted  States  Olr^ 
cult  Oouxt  for  the  Dtotrlct  of  PenDsylranla 
tamed  upon  the  question  whether  the  prtson- 
er  Indicted  for  treason  had  become  a  dtl- 
sen  of  the  United  States  in  consequence  ot 
the  oath  taken  and  subscribed  by  him  on 
the  11th  day  of  M^,  1793.  under  the  pro- 
yialcm  of  the  former  laws  and  Constitution 
of  PedaKylvanla.  The  questlMi  was  dedded 
on  the  existence  or  nonexistence  the  for- 
mer law  of  dtizenshlp  of  that  state  aftu>  the 
adoption  of  the  new  Constitution,  which,  al* 
though  It  contained  the  provision  that  all 
pre-existing  laws  should  continue  In  force, 
was  sUent  on  the  question  of  citizenship. 
One  of  the  Justices  of  the  drcnlt  Gout  in* 
dulged  in  this  language: 

"The  act  of  assembly  is  obviously  Inconsistent 
with  the  axistipg  C<»istitution  of  the  state,  and 
therefore  cannot  be  saved  by  the  general  pro- 
vision of  the  schedule  snnezed  to  It*' 

Another  ot  the  Justices  applied  the  same 
rule  in  different  Uuiguage,  thus: 

"The  only  act  ot  Qataralization  suggested, 
depeoda  upon  the  existence  or  nonexistence  of 
a  law  of  PennsylTania ;  and  it  is  plain  that 
upon  the  abolition  of  the  old  Constitution  of 
the  state,  the  law  became  inconsistent  with  the 
pTovisiona  of  the  new  Gonstitutton,  and,  of 
course,  ceased  to  exist  l<Mig  before  the  supposed 
act  of  naturalisation  wss  performed." 

Here  was  a  case  in  which  a  givoi  sub- 
ject, namely,  dtizenshlp,  was  spedflcally 
dealt  irlth  by  a  provision  of  the  former  Con- 
Btltatlon  of  the  state  of  Pennsylvania.  At 
the  time  of  the  enactmoit  of  the  new  Con- 
■Utntl<m  of  that  State,  what  nde^t  be  termed 
a  saving  dause  was  Incorporated  therein, 
which  saving  clause  would  seem  to  keep  In 
force  and  effect  pre-existing  laws  not  In- 
OMUlstoit  with  the  new  Constitution.  On  the 
tubject  of  dtlsenshlp,  however,  the  new  Oon- 
■titnthm  made  no  mention;  It  was  absolntely 
silent  The  Circuit  Court,  In  dedding  the 
mattra-,  spedflcally  referred  to  the  tact  that 
the  drcnmstances  of  the  case  rendered  it  un- 
necesmiy  to  Inquire  into  the  relative  Juris- 
diction at  the  state  and  Hedsnl  gOToamuits 
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on  the  subject  of  dtlsenshlp,  but  dedded  the 
qnestlon  rather  In  the  light  of  the  rule  assert- 
ed in  the  quotations  above  set  forth,  and 
which  by  analogy  we  deem  applicable  here. 

In  the  case  at  bar  we  And  a  former  consti- 
tutional provision  levying  an  arbitraiy  as- 
sessment in  the  way  of  taxation  npon  a  spe- 
dflc character  of  property,  and  under  the 
provisions  of  that  Constitution  we  find  a  stat- 
ute enacted  which  statute  points  to  that  con- 
stitutional provisltm  for  Its  operative  force 
and  effect.  Some  years  later  another  consti- 
tutional provldon  is  adopted  dealing  with 
the  same  subject  as  that  dealt  with  in  the 
former.  The  latter  constitutional  provision, 
however,  not  only  nullifies,  but  absolutely 
abrogates  and  sets  aside,  the  former  constitu- 
tional prorlsion;  and  under  such  condition, 
we  are  asked  to  hold  In  force  and  effect, 
without  even  the  pretense  of  a  saving  clause, 
a  statute  enacted  under  the  former  constitu- 
tional provision,  inconsistent  with  the  latter. 
But  the  rule  of  law  Interwoven  into  the  best- 
considered  dedslons  Is  otherwise,  and  this 
role  is  80  well  asserted  and  sudi  eminent 
authority  that  we  cannot  beeltate  to  aK>ly  It 
where,  as  here,  It  appears  so  applicable. 
6  R.  O.  li.  Again,  referring  to  the  contention 
that  the  newly  amended  section  of  the  Oon- 
stitntlon  was  not  self-execatlng,  we  may  say 
that,  even  though  such  oontention  be  conced- 
ed, the  provision  was,  however,  prohibitory 
In  Its  character,  inasmuch  as  It  negatived  tbe 
idea  of  the  assessment  of  patented  mines  on 
a  basis  of  less  than  $500  In  valuation. 

The  pilndple  to  be  applied  here  Is  aptly  Il- 
lustrated in  the  decision  of  the  Supreme 
Court  of  the  United  States  In  the  case  of 
Norton  V.  Board  of  Com'rs,  129  V.  S.  479,  9 
Sup.  Ot.  822,  32  L.  Bd.  774.  The  Constitu- 
tion of  the  state  of  Tennessee,  prior  to  March 
26,  1870,  contained  this  general  provision: 

"Tbe  General  Assembly  shall  have  power  to 
authorize  the  several  countiea  and  incorporated 
towns  in  this  state  to  impose  taxes  {or  countv 
and  corjtoration  parpoeea  respectively,  in  such 
manner  as  shall  be  prescribed  by  law ;  and  all 
property  shall  be  taxed  according  to  its  value, 
upon  tse  principles  established  in  regard  to 
state  taxatfon."    Const  1834-35,  art.  29. 

On  the  8th  day  of  February,  lg70,  the  as- 
sembly of  tbe  state  of  Tennessee  enacted  a 
statute,  under  this  provision  of  the  Constitu- 
tion, authorizing  the  city  of  Brownsville  to 
Issue  corporate  bonds  to  the  amount  of  $200,- 
000  for  railroad  purposes,  and  further  au- 
thorizing the  corporate  authority  of  the  city 
of  Brownsville  to  levy  annually  an  assess- 
ment upon  all  the  taxable  property  within 
the  limits  of  the  corporation  sufflclent  to  pay 
the  annual  interest  on  the  bonds,  and  also 
to  establish  a  sinking  fund  for  the  ultimate 
redemption  of  the  bonds.  On  the  5th  day  of 
May,  1870,  this  constitutional  provision  of 
the  state  of  Tennessee  was  by  public  vote 
amended  by  the  addition  of  other  sections, 
one  of  which  provided: 

"But  tbe  credit  of  no  oranty,  dty,  or  town 
shah  be  given  or  loaned  to  or  in  aid  of  any 
person,  company,  assodatlon,  or  corporation. 
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except  upon  an  election  to  be  first  held  by  tbe 
qoalified  voten  of  snch  coontr.  dty,  or  town, 
and  the  assent  of  three-fourths  of  tbe  votes  cast 
at  said  election.  Nor  shall  any  connty,  city, 
or  town  become  a  stockholder,  with  others,  in 
any  company,  association  or  corporation,  ex- 
cept npon  ft  like  election,  and  the  assent  of  a 
like  maJozilT." 

Another  Bectton  of  Uie  amendment  read: 

"All  laws  and  ordinances  now  in  force  and 
In  use  in  this  state,  not  Inconsistent  with  this 
Constitution,  shall  continue  in  force  and  use 
until  they  shall  expire,  or  be  altered  or  repeal- 
ed by  the  Legislature." 

The  qnestion  before  the  Supreme.  Oonrt  of 
the  United  States  was  as  to  the  effect  of  tbe 
conatltntlonal  amendment  upon  the  act  of 
the  li^Blature  passed  prior  to  the  adoption 
of  that  amendment.  A  consideration  of  the 
reasoning  tber^n  resorted  to  by  the  learned 
Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  keeping  In  mind  Its  applica- 
bility to  the  point  under  consideration  here, 
aids  us  In  making  our  position  more  lodd. 
It  was  there  pointed  out,  in  the  opinion  writ- 
ten by  Mr,  Justice  Fuller,  that  the  InhlblUon 
contained  in  the  constitutional  amendment 
was  self-executing  as  an  Inhibition,  and,  al- 
though it  might  require  a  new  and  additional 
act  of  the  Legislature  to  put  the  full  force 
and  effect  of  the  constitutional  provision  into 
operation,  nevertheless  the  constitutional  pro- 
vision itself  n^tived  the  idea  of  the  very 
thing  provided  for  In  the  former  legislative 
act,  and  hence  prohibited  the  municipality 
from  proceeding  thereunder.  The  court  there 
laid  special  emphasis  upon  the  fact  ttiat, 
even  though  the  new  constitutional  proTialon 
In  its  entirety  was  not  self-executing,  the  in- 
hlbltion  set  up  by  the  amradment  was  self- 
executing.  Thus  the  statute  enacted  on  the 
8th  day  of  February,  1S70,  by  the  assembly  of 
the  Btate  of  Tennessee,  conferring  power,  un- 
der a  former  constltuticmal  provision,  to  a 
municipality  to  perform  a  spedflc  act,  al- 
though neither  amended  nor  repeated,  was 
made  inoperative,  because  the  very  thing 
which  it  authorized  the  munldpality  to  do 
was  prcAiblted  by  the  constitutional  amend- 
ment of  May  6th  of  the  same  year.  The 
court  there  refers  to  the  principle  laid  down 
In  the  cases  of  Concord  v.  Portsmouth  Sav- 
ings Bank,  92  U.  S.  625,  23  L.  Ed.  628,  and 
RaUroad  Company  v.  . Falconer,  103  U.  S.  821, 
20  L.  Ed.  471,  and  draws  attention  to  the  dis- 
tinction between  the  operation  of  a  constitu- 
tional limitation  upon  the  power  of  the  Legis* 
lature  and  of  a  constitutional  inMbitlon  upon 
the  municipality  itself. 

"In  the  former  case,"  says  the  court^  "past 
leeislative  action  is  not  necessarily  affected ; 
while  in  the  latter  it  is  annnlled.  Of  course, 
if  an  entirely  new  organic  law  is  adopted,  pro- 
vision in  the  schedule  or  some  other  part  of  the 
instrument  must  be  made  for  keeping  in  force 
all  laws  not  inconsistent  therewith.  •  *  • 
But  audi  a  provision  does  not  perpetuate  any 
previous  law  enabling  a  municipality  to  do  that 
which  it  is  subsequently  forbidden  to  do  by  the 
Constitution." 

So  in  the  case  at  bar  we  say,  assuming  that 
parts  ot  the  constitutional  amudmait  of 
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1906  required  fi^re  le^slatloa  to  put  them 
in  operati(m,  that  phase  of  the  constitutional 
amendment  of  1906  which  established  a  min- 
imum valuation  to  be  placed  as  an  assess- 
ment against  patmted  mining  claims  specify 
Ically  negatived  the  Idea  of  a  lesser  valua- 
tion, and  hence  prohibited  assessment  of  pat- 
ented mining  claims  on  the  haalB  of  ^0  per 
acre.  Ttils  prohibition  was  Immediately  self- 
executing,  and  required  no  statute  to  either 
emphasize  its  Inhibition  or  to  place  it  In  oper- 
ati<m.  So  the  statute  of  1909,  which  provid- 
ed for  an  assessment  of  patented  mines 
the  basis  of  a  lesSer  valuatiiHi  than  that  fix- 
ed Q)eciflcally  as  a  minimiTTTi  t>y  the  consti- 
tutional amendmwt  of  1006,  although  nei- 
ther repealed  nor  amended  by  legislative 
act  tmtll  1918,  became  a  nullity  after  the 
adoption  of  this  constitntional  amendment, 
inasmuch  as  Its  operation  would  be  In  direct 
contrftventloD  to  the  Inhibition  established  by 
the  amendment  It  was  undoubtedly  the  in- 
tention of  the  people  of  this  state,  when  they 
adopted  this  constitutional  amendment,  to 
foster  and  encourage  the  mining  industry  of 
thhi  state  and  to  promote  development  of 
mineralized  ground;  and  to  that  end  they 
declared  that  patented  mines  should  be  ex- 
empt where  development  or  proQ>ect  work 
was  performed  thereon  at  least  to  the  extent 
of  $100,  and,  where  no  such  labor  was  per- 
formed, the  patented  mine  should  be  Bsseaaea 
for  not  leas  than  $50a 

[31  Mr.  Cooley,  in  his  woA  on  Oonstttup 
tlonal  I/lmitatlons,  says: 

"The  object  of  construction,  as  MVlied  to  • 
written  Constitution,  is  to  give  effect  to  the 
intent  of  tbe  peop^  in  adopting  it.  In  the  case 
of  all  written  laws,  It  is  the  intent  of  the  law- 
giver that  is  to  be  enforced.  But  this  intent 
is  to  be  found  in  the  instroment  itself.  It  ia  to 
be  presumed  that  language  has  been  employed 
with  sufficient  precision  to  convey  it,  and  un- 
less examinatioQ  dcmonBtrates  that  tbe  pre- 
sumption does  not  hold  good  in  the  particular 
case,  nothing  will  remam  but  to  enforce  it." 
Cooley,  Constitutional  Limitatioos  (6tb  Ed.)  68. 

The  same  principle  may  be  found  In  appli- 
cation in  the  CQHee  of  Pe<vle  ex  rel.  Decatur 
&  State  Lhie  By.  Co.  v.  McRoberts,  62  lU.  38. 
and  MltcheU  v.  L  &  St.  L.  B.  B.  &  a  Co.,  68 
IlL  286. 

[4]  This  court.  In  the  case  of  Goldfleld 
OonsoUdated  Mines  Co.  v.  .State,  86  Nev.  178, 
127  Pac.  77,  had  under  conaideratl(m  the  con- 
struction and  application  of  section  1  of  ar- 
ticle 10  of  the  Constitution  as  amended  In 
1906,  and  there  held  that,  where  f  100  worth 
or  more  of  labor  has  been  expended  on  a 
patented  mining  claim  during  any  one  year 
and  prior  to  the  time  of  assessment,  the  mine 
Is  exempt  from  taxation  except  on  the  pro- 
ceeds thereof.  Following  the  decision  in  that 
case,  it  may  be  said  that  this  section  of  the 
Constitution  sets  up  two  distinct  negatives^ 
L  e.:  First,  a  patented  mine  cannot  be  as- 
sessed at  less  than  $500  if  the  labor  has  not 
been  performed :  second,  a  patoited  mine  <m 
wbldi  the  labor  has  been  perfwrned  cannot 
be  useBMd  at  ettbar  more  <k  im  tbaa  |500 
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— '*ia  exempt  tarn  tazattos  except  on  the 
proceedfl  tbenoL"  Qoldflcad  OoosoUdaud 
MtaMs  Ca  T.  State,  rapra. 
Comuel  for  lespiHMleDt  asks  the  question: 
"Does  this  Bection  of  the  Gotuttitntion  con- 
tain within  its  own  ternu  a  complete  rule  of 
conduct  protecting  tbe  right  of  exemption  for 
ilOO  worth  of  work  done  npon  a  patented  min- 
ing  claim?" 

We  may  answer  this  by  saying  that  In  this 
respect  It  makes  no  difference,  because,  If  the 
labor  was  performed,  assessment  for  any 
sum  was  prohibited;  hence  the  assessment  In 
this  case  would  be  void.  If  labor  was  not 
performed,  the  assessment  for  a  sdm  less 
than  fSOO  was  prohibited;  hence,  the  assess- 
ment In  this  case  would  be  void.  The  case 
presented  here  emphasizes  the  rule  that  pro- 
hibitory provisions  in  a  C<»istitutIon  are 
usually  self-executing. 

It  Is  apparent  that  In  either  event  above 
referred  to  a  patented  mine  cannot,  under  the 
provisions  of  this  section  of  the  Constitution 
and  in  the  light  of  the  rule  of  this  court  In 
the  (Soldfleld  Case,  supra,  be  assessed  for 
less  than  $500.  Here  was  a  new  provision  In 
the  organic  law  of  the  state,  one  that  set  up 
a  prohibition  which  In  Itself  required  no  leg- 
islation to  execute;  one  that  negatived  fu- 
ture l^slation  as  to  the  matter  covered  by 
the  prohibition;  one  that  nulUfled,  repealed, 
and  set  aside  the  future  efficacy  of  then  ex- 
isting legislation,  provisions  of  which  were 
In  contravention  to  this  prohibition.  Here 
was  a  constitutional  provision  which  with 
no  uncertainty  limited  the  assessment  of  pat- 
ented  mines  by  fixing  a  minimum  less  than 
which  no  assessment  was  to  be  valid.  It  re- 
quires no  fuiftnr  cltatl<m  of  authorltten 
than  those  we  have  herein  set  forth  to  sup- 
port the  pn^Kwltlon  that  any  act  which 
came  within  the  prohibition  was  void,  and 
any  statute  which  sought  to  continue  a  poli- 
cy expressly  prohibited  by  this  Constitution- 
al provision,  whether  enacted  prior  or  subse- 
quent to  the  adoption  of  the  Constitutional 
amendment,  was,  in  the  absence  of  a  saving 
clause  in  the  Constltutton  Itself,  nullified. 
There  can  be  no  question,  as  we  view  the  sit- 
uation, that  the  statute  of  1905  providing  for 
the  assessment  of  patented  mines  on  a  basis 
which  fell  within  the  specific  prohibition  of 
the  constitutional  amendment  of  1006  was 
after  the  adoption  of  that  constitutional 
amendment  nullified,  repealed,  and  set  aside 
as  much  so  as  thouipi  It  had  never  existed. 

[C]  The  rule  Is  stated  and  supported  by 
authority  that  pn^bitory  provisions  In  a 
Constitution  are  usually  self-executing  to 
the  extent  that  anything  done  in  vIolatlMi 
of  them  Is  void,  e  B.  C.  L.  62;  State  ex  reL 
Delgado  v.  Bomero,  17  N.  M.  81,  124  Fac. 
64&i  Ann.  Gas.  1A140,  U14.  This  doctrine 
was  v)pUe<l  by  tbe  Snprraie  Conrt  «f  Gat 
ifomla  In  a  series  <a  cases  arising  after  tbe 
tLioBtioa  of  tbe  new  Constitution  of  Out 
state  In  1870.  The  case  of  Oakland  Paling 
Co.  T.  Hilton,  ni»ra,  j^wents  a  question  Tsiy 


much  like  that  at  bar.  and  it  will  be  noted 
that  In  that  case  the  court  h^  that,  when  a 
constitutional  provision  Is  prohibitory  In  Its 
language,  no  l^^latlon  Is  required  to  execute 
such  provision ;  for  It  Is  then  self -executing. 

"EJvery  constitutionftl  provision,"  says  the 
court,  *Hs  Belf-executin^  tO  this  extent,  that 
everything  done  in  violation  of  it  is  vcdd." 

To  the  same  effect  we  find  the  cases  of 
McDonald  v.  Patterson,  54  Oal.  245;  Dona- 
hue V.  Graham.  61  Gal.  276;  Ewlng  v.  Oro- 
vllle  Min.  Go.'.  66  Gal.  649. 

Counsel  for  respondent,  in  a  masterful 
pres^tattcm  by  way  ot  exhaustive  brief,  dte 
us  to  many  eminent  authorities  relative  to 
the  subject  at  hand.  Grlffln  v.  Rhoton  et  al., 
85  Ark.  SQ,  107  S.  W.  380;  Marshall  v.  fiber- 
man.  148  N.  T.  9,  42  N.  B.  419,  34  L.  B.  A. 
757,  51  Am.  St.  Rep.  654 ;  Southern  Gzpress 
Co.  V.  Patterson,  122  Tenn.  279,  123  S.  W. 
353:  Davis  v.  Burke,  179  C.  S.  399,  21  Sup. 
Gt  210.  46  L.  Bd.  249;  Willis  v.  Mabon.  48 
Minn.  140,  00  N.  W.  UIO.  16  L.  B.  A.  281. 
31  Am.  St  Bep.  626;  Model  Heating  Co.  t. 
MagaxltT,  12  Boyee  (D&.)  4S»,  SL  AtL  804, 
L.  B.  A.  191SB,  66S;  Frendi  v.  Tesdiemaker, 
24  GaL  618.  These  authorities,  as  well  as 
many  others,  support  one  great  fundamental 
prlnd^de.  This  prln<dple  is  best  expressed 
In  tibe  language  of  Judge  Oooley  In  his  work 
on  Constitutional  Jilmltadoni^  wherein  he 
says: 

"A  eonstltotiwial  provision  may  be  said  to  be 
aclf-executing  if  it  supplies  a  sufGdent  rule  by 
means  of  which  the  right  given  may  be  en- 
iojtA  and  protected,  or  the  doty  imposed  may 
be  wfiwoea ;  and  it  is  not  self-ezccuting  when 
it  merely  indicatM  principles,  without  taking 
down  rules  by  means  of  wnich  those  principles 
may  be  given  the  force  of  law.*'  Cooley,  Con- 
stitntional  limitations,  (7th  Bd.)  ISl. 

In  the  case  of  Davis  v.  Burke,  supra,  relied 
upon  by  counsel,  we  note  the  significant  lan- 
guage emphasizing  the  very  thing  we  have 
heretofore  mentioned.  There  Mr.  Justice 
Brown,  speaking  for  the  Supreme  Court  of 
the  United  States,  said: 

"Where  a  constitutional  provision  is  com- 
plete in  Itself,  it  needs  no  further  legislation 
to  put  it  in  force.  When  it  lays  down  certain 
general  i)rincipleB,  as  to  enact  laws  upon  a 
certain  subject,  or  for  the  iucorporatiou  of 
cities  ot  certain  population,  or  for  uniform 
Ulws  upon  the  subject  of  taxation,  it  may  need 
more  specific  legluation  to  make  it  <Hperative. 
In  other  words,  it  is  self-executing  only  so  far 
as  it  is  susceptible  of  exeeutiou.  ^ut  where  a 
Constitution  asserts  a  certain  right,  or  lays 
down  a  certain  principle  of  law  or  procedure, 
it  speaks  tor  the  entire  people  as  their  supreme 
law,  and  is  full  authority  for  all  that  is  done  in 
pursuance  of  its  provisions." 

Here  Is  the  line  that  distinguishes  the  case 
at  bar.  The  section  ot  the  Gmstitutlon  un- 
der ccmslderatlon  pnAlbits  a  given  act  In 
that  prohlUUon  it  "lays  down  certidn  gener- 
al inrlndples;  *  *  *  it  speaks  for  the  en- 
tire people  as  their  euprone  law.  and  Is  full 
authority  for  all  that  is  done  in  pursuance 
of  its  provislcus."  In  short.  It  Is  complete 
in  itself  to  the  extent  of  the  prohlldtlon.  It 
is  s^-eaaecating  to  the  extent  that  it  pnAib- 
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Its  the  taxation  of  patented  mines  for  a  less 
bum  than  $500. 

The  Supreme  Court  of  Minnesota,  in  the 
case  of  Willis  r.  Mabon,  supra,  took  occasion 
to  make  the  following  observation  patent  to 
the  matter  under  consideration: 

"A  Constitutioii  li  but  a  hisher  form  of  stat- 
utory law,  and  it  is  entirely  competent  for  tbe 
people,  if  they  bo  desire,  to  incorporate  into  it 
self-executing  enactments.  These  are  much 
more  common  than  formerly,  the  object  being 
to  put  it  beyond  the  power  of  the  llegislature 
to  render  them  nugatory  by  reSuaing  to  enact 
legislation  to  carry  them  into  effect.  Prohibi- 
tory provisions  in  a  Constitution  are  naually 
self-executing  to  the  extent  that  anytUnf  done 
in  violation  of  them  is  void.  •  *  • 
Question  in  ever^  case  is  whether  the  language 
of  the  coDstitubonal  provision  is  addressed  to 
the  courts  or  the  Legislature;  does  it  indicate 
that  it  was  intoided  as  a  tfresent  enactment, 
complete  in  itself  as  definitive  legislation,  or 
does  it  contemplate  subsequent  legislation  to 
carry  it  into  effect?  This  is  to  be  determined 
from  a  consideration,  both  of  tbe  language  used 
and  of  the  intrinsic  nature  of  the  i>rovi8ion  it- 
self. If  the  nature  and  extent  of  the  right 
conferred  and  of  the  liability  imposed  is  fixed 
by  the  provision  itself,  so  that  they  can  be  de- 
termined by  the  examination  and  construction 
of  its  own  terms,  and  there  is  no  language 
used  indicating  that  the  subject  is  referred  to 
the  Legislature  for  action,  then  the  provision 
should  be  construed  as  self-executlnE,  and  its 
language  as  addressed  to  the  courts." 

In  the  case  at  bar  a  positive  prohibition  Is 
found  whereby  the  legislative,  as  well  as  the 
executive,  brant^  of  the  government  Is  bound, 
whereby  the  act  of  taxation  of  a  given  class 
of  property  is  prohibited  where  such  taxation 
Is  less  than  a  given  sum.  Does  not  this  indi- 
cate that  it  was  Intended  as  a  present  enact- 
ment complete  in  itself,  as  "definitive  legis- 
lation"—a  complete  and  positive  prohibition? 
"Does  it  coKtemplate  subsequent  legislatioa  to 
carry  it  into  eflect?"  What  legislation  is 
necessary  to  emphasize  that  which  prohibits 
a  given  act? 

[$]  In  determining  when  a  constitutional 
provision  is  self-executing,  we  would  distin- 
guish between  declarative  constitutional  limi- 
tation of  legislative  power  on  a  given  sub- 
ject, within  which  limitation  legislation 
might  or  should  be  enacted,  and  positive  Con- 
stltutloDal  lublbitiou,  which  inhibition  no 
legislative  act  could  relieve  or  modify.  The 
former  might  require  future  legislation; 
the  latter  must,  by  reasm  of  its  very  nature, 
be  self-executing. 

But  again  re^ndent  contends  that,  Inas- 
much as  it  would  require  legislation  to  put 
In  operation  certain  phases  of  section  1  of 
article  10  as  amended,  therefore  nothing  con- 
tained in  the  section  was  self-executing.  But 
apply  this  reasoning  to  the  same  section  as  it 
was  orls^ally  written  and  as  It  stood  before 
It  was  amended  In  190S;  tbe  section  then 
prescribed: 

"The  Legislature  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  tax- 
ation, and  aball  prescribe  such  r^ulations  as 
■hall  secure  a  just  valuation  for  taxation  of  all 
property,  real,  personal,  and  possessory,  ex- 
cepting mines  and  mining  claims,  the  proceeds 
of  whmh  alone  shall  be  taxed." 


Hexe  was  a  oonstltutl<»ial  provisioD  which 
in  its  entirety,  according  to  respcmdent'e 
theory,  would  require  legislation  to  make 
completely  operative.  Indeed,  legislation  was 
by  tbe  very  language  of  the  section  directed, 
but  did  it  require  any  legislation  to  enforce 
the  Inhibitory  (dause  "excepting  mines  and 
mining  claims,  the  proceeds  of  which  alone 
shall  be  taxed"?  Could  any  amount  of 
legislation  more  forcibly  prohibit  the  taxing 
of  Oiis  class  of  property?  Was  not  this  class 
of  property-  exempted  from  taxation  by  the 
very  language  of  the  section  Itself?  Was 
not  this  prohibition  self -executing?  Mani- 
festly so.  Ai^ly  this  reasoning  to  the  sec- 
tion of  the  Constitution  as  it  now  stands, 
and  in  which,  as  we  have  already  shown, 
In  the  light  of  the  decision  in  the  Goldfield 
Consolidated  Case,  there  is  a  specific  pro- 
hibition under  which  patented  mines  are  not 
to  be  assessed  In  any  event  for  less  than  (600. 
Could  any  legislative  language  make  this 
prohibition  more  fordbie?  W]as  any  legL^ 
latlve  language  necessary  to  prohibit  what 
the  organic  law  already  prohibited? 

[7j  Reasoning  as  we  do  as  to  the  force 
and  effect  of  the  statute  of  1905  after  the 
adoption  of  the  constitutional  amendment  of 
lOOtt,  the  assessment  made  by  the  assessor 
of  Eureka  county  of  the  Good  Hope  mining 
claim  and  mill  site,  being  based  on  a  valu- 
ation of  $10  per  acre,  was  void,  Inasmuch  as 
an  assessment  of  that  character  was  made 
In  the  face  of  tbe  strict  inhibition  of  the 
Ocmstitutlon.  It  follows  that,  the  act  of 
assessment  of  tbe  dalm  ia  tbe  manner  in 
which  it  was  aoaesaod  by  the  authority  of 
Dureka  county  being  void,  tbe  sale  which  f(d- 
lowed  the  delinquency  was  In  itself  void. 

The  statute  of  1906  passed  pursuant  to  tbe 
former  constltntionia  amendment  had  been 
nullified  by  the  constitutional  amendment  of 
1006.  It  was  of  no  more  force  and  effect 
than  though  it  had  never  Oakland 
Paving  Oo.  V.  Hilton,  supra.  Hence  any  as- 
sessment made  under  its  provisions  or  by  its 
authority  was  as  void  as  the  statute  itselt 

Mr.  Cooley,  in  his  work  on  Taxation  (8d 
Bd.)  voL  2,  p.  912,  in  discussing  tax  sales  as 
being  made  exclusively  under  a  statutory 
power,  si&yBi 

"It  is  therefore  accepted  as  an  axiom,  when 

tax  sales  are  under  consideration,  that  a  funda- 
mental condition  to  their  validity  is  that  there 
should  have  been  a  substantial  compliance  with 
the  law  in  all  the  proceedings  of  wnidi  the  sale 
was  the  culminatiou.  This  would  be  the  gen- 
eral rule  in  all  cases  in  which  a  man  is  to  be 
divested  of  his  freehold  by  adversary  proceed- 
ings; but  special  reasons  make  it  peculiarly 
applicable  to  the  case  of  tax  sales." 

If  this  rule  can  be  stated  by  the  learned 
authority  as  being  axiomatic  with  reference 
to  the  proceedings  after  the  assessment,  how 
much  more  so  do  they  aiq;>ly  in  a  case  where 
the  assessment  itself  is  made  under  a  void 
statute ;  yea  more,  made  in  the  very  face  of 
a  Constitutiooal  prolilbltlon.  To  the  same 
effect  an  tbe  following  oases:  McLaughlin 
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T,  TbMQWUi  6S  IlL  3tt;  Semper  MciLel- 
lanfl's  Loi— 0, 19  Ohto.  808 ;  Gamble  t.  Wltt7, 
H  Hiss.  28;  Hantontmri^  t.  Kldd.  10  Col.  40S: 
BiTflnide  Oompany  t.  Howell,  US  IlL  260. 

[f.  f]  fieapoDdoit  contend^  and  the  trial 
eonrt  deddedi  tliat  tbe  action  was  barred  by 
the  statute  of  UmltatiAn;  and  tbls  consti- 
tutes tbe  second,  bat  not  tbe  secondary,  prop- 
osition In  tbe  ease.  We  tnm  first  to  oor  Btat- 
ate  for  answer  to  this  omtoitlon,  keeping 
In  mind  tbe  fact  that  tlw  property  In  ques- 
tion was  real  property,  and  that  tbe  sale  was 
not  pursuant  to  the  judgment  of  any  court, 
but  was  pursuant  to  preecrlbed  statutory 
procedure. 
Section  4M6,  Berlsed  Laws,  provides: 
"Giril  actions  can  only  be  commmced  within 
the  periods  prescribed  in  this  act,  after  the 
cause  of  actiou  shall  have  accrued,  except  where 
a  difterent  limitation  is  prescribed  by  statute." 

Section  4951.  ReTlsed  Laws  (section  9  of 
tbe  Civil  Practice  Act),  applicable  to  actions 
for  recovery  of  mining  claims,  dted  and  re- 
lied upon  by  respondent  In  support  of  their 
c<HitentIon,  Is  as-  follows: 

"No  action  for  tbe  recovery  of  mining  claimB, 
or  for  the  recovery  of  the  posseeslon  thereof, 
shall  be  maintained,  onleas  it  appear  that  the 
plaintifl,  or  those  through  or  from  whom  he 
claims,  were  seixed  or  poaseaaed  ci  such  mining 
dsim,  or  were  the  owners  tiiereof.  according 
to  the  laws  and  costoois  ot  the  diatnet  embrac- 
ing the  same,  within  two  yean  before  tbe  com- 
mencement of  such  action.  Occupation  and 
adverse  poaaessioo  of  a  mining  claim  aball 
ccsiaist  In  holding  and  working  tba  same,  in 
the  uaaal  and  costomary  mode  of  holding  and 
worUng  similar  claima  in  the  vicinity  thereof. 
All  the  provlflions  of  tbia  act,  which  aoplv  to 
other  real  estate,  so  far  as  applicable,  aball  be 
deemed  to  inelade  and  apply  to  mining  claims: 
I^vided,  that  in  mich  appllcatlcai  'two  years' 
shall  be  held  to  be  the  period  intended  when- 
ever the  term  'five  years'  Is  need:  And,  provid- 
ed, fnrOter,  that  when  the  terms  'legal  title'  or 
title*  are  used,  they  shall  be  held  to  include 
title  acquired  by  location  or  occupation,  ac- 
cording to  the  usages,  laws,  and  customs  of  the 
district  embracing  the  claim." 

It  may  be  well  here  to  note  the  words  of 
the  statute  last  quoted,  which.  If  we  fol- 
low the  ooounon  and  ordinary  cannons  of 
construction,  we  cannot  declare  to  be  devoid 
of  meaning  or  to  be  without  the  force  and 
effect  conveyed  by  the  words  therein  taken 
In  their  usual  and  ordinary  acc^tatlon: 

"All  the  provisions  of  this  act,  which  apply 
to  other  real  estate,  so  far  as  applicable,  sbaU 
be  deemed  to  include  and  app^  to  mining 
dalms:  Provided,  that  in  sn(4i  application  'two 
years'  shall  be  held  to  be  the  praiod  intmded 
whenever  tbe  term  'five  years'  Is  oaed." 

With  this  provision  In  mind,  we  turn  to 
those  sections  of  this  act  which  apply  to 
other  real  estate  as  regards  actions  for  the 
recovery  tliereof;  and,  without  commenting 
OQ  the  significance  of  its  position  In  the  act, 
It  will  suffice  to  say  that  we  find  It  in  the 
next  succeeding  section,  to  wit,  section  49Ki 
of  the  Revised  Laws,  being  section  10  of  the 
act   It  prescribes  as  follows: 

"No  cause  of  action,  or  defense  to  an  action, 
founded  upon  the  title  to  real  property,  or  to 
rents,  or  to  services  out  of  the  same,  shall  be 
effectul,  oaleas  H  appear  tSiat  the  person 


prosecuting  tbtf  action,  ot  making  the  defense, 
or  under  whose  titlfe  the  action  is  prosecuted,  or 
tbe  defease  is  made,  or  tbe  ancestor,  predecessor 
or  grantor  of  such  person,  was  eased  or  ptw- 
sessed  of  the  premises  in  question  within  five 
years  before  the  committing  of  the  act  in  re- 
spect to  which  ssld  action  is  prosecuted  or  de- 
fense made." 

It  will  be  noted  that  by  the  provialona  of 
section  49Q1  this  section  is  made  to  apply  to 
actions  for  the  recovery  of  mlrilng  claims; 
and  where  the  term  "five  years"  Is  used,  two 
years  is-  to  be  understood  as  applicable  to  the 
last-named  class  of  property. 

We  remember  that  section  4962  prescribes 
a  Umitatlcm  as  to  the  time  within  which  a 
cause  of  action  or  a  defense  to  an  action 
founded  upon  the  title  to  real  property  aball 
be  efEectual;  and,  with  this  in  mind,  we  In- 
quire, Is  there  any  provision  of  this  act,  or 
any  other  statute,  which  estabUahes  an  ex- 
ception to  the  rule  laid  down  by  section  4052 
affecting  the  time  for  the  commencement  of 
actions  founded  upon  title  to  real  property? 
And  in  answer  to  this  we  find  sectUm  4066, 
which  reads  as  follows: 

"If  a  person  entitled  to  commence  an  ac- 
tion for  the  recovery  of  real  property,  or  for 
tbe  recovery  of  the  possession  thereof,  or  to 
make  any  entry  or  defense,  founded  on  tbe  title 
to  real  property,  or  to  rents  or  services  out  of 
the  aame,  be  at  the  time  sudi  title  shall  lirst 
descend  or  accrue,  either :  1.  Within  the  age 
of  majority ;  or,  2.  Insane ;  or,  3.  Imprisoned 
oa  a  criminal'  charge,  or  in  execution  upon 
conviction  of  a  criminal  oftense,  for  a  term  less 
than  for  life— the  time  during  which  such  dis- 
ability continues  la  not  deemed  any  portion  of 
the  time  In  tbia  chapter  limited  for  the  com- 
mencement ot  such  actions,  or  tbe  making  of 
such  entry  or  defense,  but  such  action  may  be 
commenced  or  entry  or  defense  madcL  within 
tiie  period  of  two  years  after  sudi  disability 
shall  cease,  or  after  tbe  death  of  tbe  person  en- 
titled, who  shall  die  under  such  disability,  but 
such  action  shall  not  be  commenced,  or  enixy 
or  defense  made,  after  that  period.*'   Rev..  L. 

This  section  applies  as  an  exception  to  the 
BpeclQc  provisions  of  section  4952,  wherein 
the  time  for  the  commencement  of  an  action 
founded  upon  the  title  to  real  property  is 
fixed.  The  rule  established  by  section  ^52, 
together  with  Its  exception  as  e8tabll5;hpd 
by  section  4966,  applies  to  actions  for  tbe 
recovery  of  real  estate;  and  the  rule  estab- 
lished by  these  two  sections  is  by  specific 
provision  made  to  apply  with  equal  force  and 
effect  to  section  4951,  because  by  the  last- 
named  section  It  Is  provided: 

"All  provisions  of  this  act,  which  apply  to 
other  real  estate,  so  far  as  applicable,  shall  be 
deemed  to  include  and  apply  to  mining  claims; 
provided,  that  in  such  application  'two  years' 
shall  be  held  to  be  tbe  period  intended  when- 
ever the  term  'five  years  is  used." 

Hence,  by  interpolation,  we  read  section 
4951,  Revised  Xiaws,  as  follows: 

"No  action  for  the  recovery  of  mining  claims, 
or  for  tiie  recovery  of  tbe  possession  thereof, 
shall  be  maintained,  unless  it  appear  that  the 
plalntifF.  or  those  through  or  from  whom  ho 
claimi^  were  seised  or  possessed  of  sodi  mining 
claim,  or  were  the  owners  thereof,  acconliiiK  to 
the  laws  and  customs  of  the  district  embracing 
the  samsh  witUn  two  years  before  the  eom- 
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OK&cement  of  tha  setloQ.  *  *  *  If  a  perstKi 
entitled  to  commence  an  action  for  the  recovery 
of  a  minmg  claim,  or  for  the  recovery  of  the 
possession  thereof,  or  to  make  any  entry  or  de- 
fense, fonnded  on  the  title  to  a  mining  claim,  or 
to  rents  or  aerricea  out  of  the  same,  be  at  the 
time  aoch  title  shall  first  deecend  or  acorae, 
either:  1.  Within  the  ase  of  majority;  or, 
2.  Insane ;  *  *  *  the  time  during  which  such 
disability  continues  is  not  deemed  any  twrtion 
of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  actions,  or  the  making 
of  such  entry  or  defense,  but  such  action  may 
be  commenced,  or  entry  or  defense  made,  with- 
in the  period  of  two  years  after  snch  disability 
shall  cease,  or  after  the  death  of  the  pe-rson 
entitled,  who  shall  die  under  meh  disability, 
bat  sach  action  shall  not  be  commenced,  or 
entry  or  deCuiae  made,  aftw  that  period." 

In  tbe  cue  of  Treadwor  t.  Wilder,  12  Ner. 
108,  tills  court  held  that  fbe  atatnte  ot  liml- 
tations,  Uke  anr  othw  atatate,  la  to  be  cm- 
Btmed  according  to  tbe  manifest  Intention 
of  tbe  li^dalatore ;  and  In  ascertaining  tnusb. 
inteattfHi  tbe  language  nsed  lAonld  be  con- 
atmed.  It  poeslble.  acc(ffding  to  tbe  usual 
meaning  of  the  words  nsed. 

Under  a  statute  of  Oregon,  whidt  In  an 
essential  particuUrs  was  the  same  as  ours, 
the  Supreme  Court  (it  tbe  state,  In  a  case 
involving  the  sale  of  real  estate  made  pur- 
suant to  Ibe  texma  of  a  father's  will,  as  w^ 
as  court  decree,  beld  that  nndw  mdi  a 
law  an  Infant  had  IS  years  after  tbe  cause 
(tf  action  accrued  In  which  to  prosecnte  his 
actl<m  to  recover  real  prop^ly,  unless  (as 
provided  for  In  tbe  Or^^m  law)  be  shonld 
become  of  age  after  10  years  bad  elapsed 
and  before  tbe  exj^atlon  of  6  years  then- 
after,  in  whidi  case  the  time  for  the  com- 
mencemoit  of  tbe  action  would  be  one  year 
after  the  disability  ceased.  Northrop  v. 
Marquam,  10  Or.  ITS,  18  Fac.  449.  To  tbe 
same  effect  Is  the  case  of  Hidsman  v.  Deal, 
82  Kan.  918, 108  Paa  849.  In  tbe  last-named 
.case  tbe  Supreme  Court  of  Kansas,  under 
conditions  and  statutory  provijslous  aune- 
what  similar  to  those  presented  In  the  mat- 
ter at  p&T,  suroorts  the  position  we  have 
taken  here;  and  to  the  same  effect  Is  tbe 
case  of  Kesslnger  v.  Wilson,  68  Ark.  400,  14 
S.  W.  96,  22  Am.  St  Rep.  220.  See.  also, 
Lanning  et  at  v.  Brown,  84  Ohio  St  385, 
95  N.  E.  921,  Ann.  Gas.  19120.  772,  and  note. 

The  appdlants  in  this  action.  Marie  Wren 
and  miomas  Wren,  Jr.,  who  appear  by  their 
guardian  ad  litem,  were  within  the  age  of 
maJ<Hity  at  all  times  and  dates  affected  by 
this  action.  Applying  to  this  case  the  force 
and  ^ect  of  the  several  sections  of  our 
OLvll  Practice  Act  quoted  above,  it  follows 
that  tbe  statute  of  limitations  has  not  run 
agitinst  their  right  of  action. 

[10, 11]  It  is  contended  by  respondent  that 
inasmu<A  as  tbe  statute  of  limitation  would 
have  run  against  tbe  administratrix  of  the 
estate  of  ^omas  Wren,  deceased,  therefore 
tbe  heirs  of  the  said  Thomas  Wren,  although 
minors  during  all  of  the  time,  were  never- 
theless directly  affected  by  the  same  statute. 

It  has  heeaa  repeatedly  decided  by  the 
Supreme  Oonxt  of  Oaliforalat  onder  atatuto 
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17  provlslona  aaS  proeeOnrs  tdattve  to  the 
estates  of  deceased  persiHis  slmUar  to  that 
of  ours,  that  the  title  to  real  estate  vests  In 
the  helni  and  devlaeu  at  tbe  moment  of  the 
deatb  of  testator  or  Intestate^  snhjeet  only 
to  tbe  lien  of  tbe  executor  or  admlnlBtrfr* 
tfw  for  tba  payment  ct  the  debts  and  s& 
penses  of  admlnistradon,  with  tbe  right  in 
the  administrator  to  present  poaseesion, 
whi^  contlnnes  until  the  estate  Is  aetOed 
or  delivered  over  to  tbe  parties  entitled  by 
tbe  order  of  tbe  probate  oonrt  BeAett  t. 
Selover,  7  GaL  68  Am.  Dea  287;  Bfeeks 
V.  Habtt,  20  CaL  627;  Bstabe  of  Woodworm, 
81  Cal.  086;  Gtdton  t.  Ond^onk,  69  OaL 
168,  10  Fac  S96k  68  Ank  Bep.  66&  Hbldlnff 
to  tbe  same  ^ect  ara  tbe  cases  of  Murphy 
r.  Cronse,  136  GaL  18,  66  Paa  971.  87  Am.  St 
Bep.  90,  and  Bates  v.  Howard,  106  CaL  18^ 
38  Pac  716^ 

The  Supreme  Court  of  Ool<Hrad<^  in  tbe 
case  of  Adams  v.  Slattery,  36  Cola  35,  86 
Pac.  87,  held  to  tbe  efCect  that  tbe  realty  be- 
longing to  the  estate  of  a  deceased  person 
descends  directly  to  the  b^ra  of  tbe  de- 
ceased, subject  to  the  payment  of  the  debts 
of  the  deceased,  and.  that  tbe  administrator 
has  no  title  or  interest  in  tbe  real  estate 
c^  the  rents  thereof,  and  then  caily  whoi 
it  becomes  necessary  to  have  recourse  to  the 
real  estate  ro  pay  the  debts  of  tbe  deceased. 

Mr.  ScboulOT,  In  his  -wotk  on  Wills,  Dxee> 
utors,  and  Administrators,  says: 

"Real  estate,  at  the  common  law,  became 
vested  at  once  <ni  the  death  of  the  own«r  hi 
his  heirs  or  devisees,  and  the  executor  or  ad- 
ministrator has,  as  such,  no  inherent  power 
over  it  *  *  *  It  is  only  as  legislation  or  the 
will  of  a  testator  may  have  conferred  an  es- 
press  power  upon  the  executor  or  administrator 
that  ue  can  exert  it  in  respect  of  real  estate, 
unless  authority  has  beoi  conferred  by  tbe  htSn 
or  devisees  thenuelves,*'  Sdiooler  on  Wills, 
Ezecntors,  snd  Administrators  (6th  Bid.)  tcL  % 
p.  1198. 

nUs  court  in  at  least  two  instances  has 
expressed  itself  to  the  same  eftect:  Price  v. 
Ward.  26  Nev.  208.  68  Pac.  849,  46  B.  A. 
^ ;  GoBsage  t.  Crown  Pobit  Miidng  Co.,  14 
Nev.  166. 

Following  as  it  does,  as  a  omciusion  to 
be  reached  trcHU  the  aivUcatlon  of  onr  sta^ 
utory  provision,  in  tbe  light  of  decisions  ren- 
dered under  similar  statutory  provisions  in 
otber  states,  that  the  legal  title  to  realty  be- 
longing to  Qie  estate  of  one  deceased  de> 
seends  directly  to  his  lieirs,  it  f(>llow8  then, 
as  a  matter  of  course  that  tbe  htAn  ol 
Thomas  Wren,  deceased,  became  at  bis  death 
vested  with  tbe  legal  Utle  to  tbe  Good  Htwe 
mining  claim  and  mill  site;  and  whatever 
may  be  said  as  to  tbe  statute  of  limitations 
mnnlng  against  the  Interest  (rf  Mary  Wren, 
wife  of  the  deceased,  she  b^ng  under  no  dis- 
ability, it  follows  that  the  right  to  main- 
tain an  action  to  quiet  title  to  the  interest 
of  the  minor  heirs.  Marie  Wren  and  Thomas 
Wren,  Jr.,  is  not  barred  to  them  by  tbe  stat- 
ute of  llmltaUons. 

Tba  Supreme  Court  of  California,  In  tbe 
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case  of  Crosby  t.  Dowd,  <n  Oal,  SS7,  bad  un- 
der consideratloa  the  Idmtlcal  qneertlon  pre> 
Ben  ted  here  and  nnder  Bbnllar  statutory  pro- 
vision, and  the  condnaion  reached  by  that 
oonrt  In  that  Instance,  as  well  aa  the  rea- 
soning resorted  to  in  arriving  at  that  con- 
clnAtoo,  will  be  fonnd  In  support  of  the  posi- 
tion we  take  here. 

Be^ondent's  stxougeat  position,  and  one 
which  requires  most  careful  scrutiny  In  de- 
termining whether  or  not  It  applies  to  the 
case  at  bar,  la  that  sot  forth  In  their  omten- 
tion  that  the  administratrix  was  a  trustee, 
and  the  minor  heirs,  Marie  Wren  and  Thom- 
as Wren,  Jr.,  were  cestui  que  trustents.  As- 
sertlng  tills  as  the  first  proposition,  they  fel- 
low it  up  by  a  contention,  supporting  the 
same  by  a  line  of  authorities,  that  whenever 
the  right  ot  action  in  a  trustee  Is  barred  by 
limitation,  the  right  of  the  cestui  que  trust 
is  albo  barred,  and  respondeat  contends  that 
this  rule  applies  whether  or  not  the  cestui 
que  trust  be  laboring  under  disability  during 
the  period  of  limitation.  Many  authorities 
are  assigned  by  reGq;>ondent  supporting  the 
proposition  which  they  assert;  Indeed  none 
more  forceful  than  that  contained  in  the  de- 
cision of  Meeks  v.  Vasaault,  3  Sawy.  206, 
Fad.  Cas.  No.  9383  affirmed  in  the  decision 
ct  the  Supreme  Court  of  the  United  States, 
Same  v.  Olpherts.  100  U.  S.  S64,  23  L.  Ed. 
735.  Harlan  v.  Peck,  33  CaL  616,  91  Am. 
Dec.  668;  Jenkins  t.  Jeiui«i»  24  Utah,  108,  06 
Fac  778,  9L  Am.  BL  Bep.  788;  Dennla  r. 
Bint,  122  Cat  89,  64  Pac  878,  88  Am.  St. 

17;  Batctaett  r.  Fadflc  Coast  By.  Co., 
100  CaL  flOB.  8S  Paa  78;  WUUamaon  v. 
Beaidder.  1S7  Fed.  487,  69  G.  a  &.  616.  A 
correct  etatement  of  tiie  mle  aniUed  by  these : 
authorlUei  laot  referred  to  emphaal»8  two 
principal  elements  ^dxdi  rti«t<"gn*ffh  the 
cases  relied  upcm  by  respondent  from  that 
at  bar.  As  a  general  propoeltlon,  we  think 
the  rale  la  that,  wbeaev^r  the  right  of  action 
in  a  ■  trnetee  who  Is  vested  with  the  legal 
title  wd  competency  to  sue  is  barred  by  Um- 
ItatioD,  the  light  of  the  ceetnl  que  trast  is 
also  barred. 

We  have  already  dwelt  on  tin  proposition 
Oiat  under  a  line  of  anthorlttea  randered  in 
the  light  -of  statotes  almUar  to  ours,  and  un- 
der the  decUdons  d  this  court,  the  legal  title 
to  the  real  estate  of  one  deceased  vests  In  his 
heirs.  Price  v.  Ward,  26  Nev.  203,  58  Pac. 
849,  46  L.  B.  A.  468 ;  Oossage  v.  Crown  Point 
Mining  Co..  14  Nev.  166.  Hence  the  line  to 
be  drawn  whlcfi  would  distinguish  the  case 
at  bar  from  that  line  of  cases  exemplified  in 
the  decision  of  Meeks  v.  Olpherts,  100  U.  S. 
664,  23  li.  Ed.  735,  is  one  which  rests  primari- 
ly upon  the  question  In  whom  Is  the  legal  ti- 
tle. In  other  words,  if  the  trustee  be  vested 
with  the  legal  estate  or  title,  and  while  so 
vested  Is  competent  to  sue,  the  statute  of 
limitation  running  against  the  trustee  will 
also  ran  against  the  cestui  que  trust.  But 
if  the  legal  title  be  In  the  oaetol  que  tnut, 


Oie  statute  of  limitation  which  might  run 
against  the  trustee  will  not  cooatltDte  a  bar 
against  the  former  If  he  be  under  disability 
during  the  period  of  limitation. 

In  this  respect  It  may  be  well  to  nc^e  that 
the  case  of  Me^s  v.  Vaseanlt,  supra,  decided 
by  the  Supreme  Court  of  the  United  States, 
was  a  matter  arising  under  a  probate  sale; 
and  there  the  court  especially  dwelt  upon 
the  right  of  action  which  might  be  maintain- 
ed by  the  heirs  of  the  estate  against  the 
bondsmen  of  the  administrator. 

In  the  case  of  Harlan  v.  Peck,  sapra,  re- 
ferred to  in  the  case  of  Meeks  v.  Yassault, 
supra,  the  matter  grew  out  of  a  probate  sale 
made  pursuant  to  an  order  of  a  court  of  com- 
petent Jurisdiction  and  pursuant  to  statutory 
provision. 

In  the  case  of  Jenkins  v.  Jensen,  supra,  the 
court  had  under  conslderatiffli  a  matter  In- 
volving trust  deeds  Investing  the  trustees 
with  the  legal  title  to  the  realty  under  the 
peculiar  restrictions  set  forth  In  the  deed. 

In  the  case  of  Dennis  v.  Bint,  supra,  the 
question  involved  was  the  sale  of  real  estate 
by  the  administrator  following  an  order 
made  by  the  court  having  Jurisdiction  In  pro- 
bate proceedings.  The  dedsiw  there  refer- 
red approvingly  to  the  case  of  Meeks  v. 
Olpherts,  supra,  and  to  McLeran  v.  Benton, 
73  Cal.  329,  14  Pac.  879,  2  Am.  St  Bep.  814. 
The  decision  in  the  case  as  did  the  decision 
in  the  cattes  therein  referred  to  turned  upon 
the  proposition  that  under  the  statutes  of 
California  the  administrator,  for  the  purpose 
of  making  the  sale  under  the  order  of  the 
court  In  probate  proceedings,  was  the  trustee 
and  the  heirs  were  the  cestui  que  trustents. 

In  the  case  of  Patchett  v.  Pacific  Coast  By. 
Co.,  supra,  the  trustee  held  the  legal  title  by 
and  through  a  deed. 

In  the  case  of  Williamson  v.  Beardsley, 
supra,  the  question  of  a  sale  pursuant  to  an 
order  of  a  court  during  probate  proceedings 
was  before  the  court  for  determination. 
There,  as  In  the  other  cases,  the  title  for  the 
purpose  of  the  sale  waa  In  the  executor,  he 
being  the  trustee,  the  heirs  being  the  cestui 
que  trustents. 

In  Wood  on  Limitations  the  anther  dtee 
the  rule  which  we  desire  to  impress  by  rea- 
son of  Its  importance  in  assisting  as  to  dis- 
tinguish the  matter  at  bar: 

"When  the  legal  title  of  property  is  vested  In 
a  trustee  who  can  sue  for  it.  and  fails  to  do 
so  within  the  statutory  period,  an  infaut  cestui 
que  wbo  has  only  an  equitable  interest  will  tJim 
be  barred ;  but  the  rule  is  otherwise  when  the 
legal  title  is  vested  in  the  infant,  or  cast  upon 
hiiQ  by  operation  of  law.  •  •  *  " 

Continuing  on  the  subject,  the  author 
states  that,  if  the  cestui  que  trust  was  Ig- 
norant of  the  sale  and  the  purchaser  knew  of 
the  trust,  the  cestui  que  trust  will  not  be 
barred.  Wood  on  Limitations  (2d  Ed.)  voL 
2,  p.  522,  I  208. 

Section  6960,  Bevised  lAwa,  being  section 
04  at  the  ClTil  FzacUoe  Act;  proTidee: 
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"The  executor  or  sdminiBtrator  shall  faave  a 
rl^t  to  the  possession  of  all  the  real  as  well  as 
personal  estate  of  the  deceased,  and  may  receive 
the  rents  and  profits  of  the  real  estate  until 
the  estate  shall  be  settled,  or  ontil  delivered  over 
by  order  of  the  district  conrt  to  the  heirs  or 
derlaeaiL  and  shtll  keep  In  good  tenantable  re- 
pair all  houses,  boUdinss  and  fencet  thereon 
which  are  under  his  control." 

In  tbe  case  of  Qossage  t.  Otowh  Point 
Mining  Co.,  supra,  this  court,  m;ieaklng 
tbrough  Mr.  Justice  Hawley,  referred  with 
approval  to  the  decision  of  the  Supreme 
Court  of  Michigan,  which,  la  passli^  upm  a 
statute  similar  to  ours,  hel(f  that  the  right  of 
possession  of  real  property  belonging  to  an 
estate  is  in  the  heir  until  the  executor  or  ad- 
ministrator takes  possession  or  otherwise 
claims  his  right  under  the  statute.  Streeter 
V.  Paton,  7  Mich.  341;  Marvlii  t.  Schilling, 
12  Mich.  356 ;  Oampau  t.  Campau,  10  Mich. 
116b  Further  observing,  the  court  says: 

"AU  tbe  decisions  in  the  respective  states, 
where  the  question  is  alluded  to,  concede  the 
proposition  that,  in  construing  this  section  of 
the  statute,  the  entire  probate  system  relative 
to  the  settlement  of  the  estates  of  deceased 
persons,  as  w^  as  the  statute  concemius  de- 
scents and  distribution,  must  be  considered. 
There  cannot  be  any  controversy  as  to  the  cor- 
rectness of  this  general  rule.  The  rights  of 
the  relalive  parties  ought  always  to  be  consider- 
ed, and  such  an  interpretation  given  as  would 
afford  tbe  protection  intended  to  b«  reached  by 
the  L^idature." 

The  dedslon  of  this  court  In  the  cftae  of 
Gossage  t.  Crown  Point  M.  Co^  supra,  Is 
decbdTe  of  a  matter  relatlre  to  tbe  appUca- 
tlon  of  oar  statute  which  we  deem  of  vital 
Importance  in  arriving  at  a  correct  condn- 
ston  on  the  matt^  at  bar.  This  court  there 
^iproved  the  reasoning  found  in  tbe  case  of 
Streeter  v.  Paton,  enpra,  to  the  eftect: 

"The  object  of  this  partlcalar  section  of  the 
statute  was  to  prevent  injustice  to  creditors,  and 
to  have  the  rents  as  well  as  the  proceeds  oi  the 
sale  of  the  real  estate  applied  to  the  payment 
at  debts.  •  •  •  The  language  *  *  *  is 
not  imperative,  but  gives  a  right  wUdi  the 
administrator  or  executor  may  or  may  not  exer- 
cise. *  *  *  It  is  the  duty  of  the  personal  rep* 
resentative  to  take  possession  of  the  real  estate, 
when  it,  or  the  rents  and  profits,  may  be  needed 
in  the  settlement  of  the  estate;  but  when  this 
is  not  the  case,  although  he  may  do  so  onder 
the  statute,  it  la  not  imperative  on  him.  *  •  • 
There  Is  no  valid  reason  why  It  should  be  Im- 
perative.  *  *  *  The  personal  estate  may  be 
more  than  ample  for  'ail  tbe  purposes  oi  ad- 
ministration, and  years  may  be  required  in  set- 
tling the  estate.  *  *  *  It  would  be  a  harsh 
construction  of  the  statute  that  would  deprive 
the  heir  of  his  inberttaoce  in  the  meantime." 

Speaking  on  the  question  of  the  right  of 
the  heirs  to  maintain  an  action  In  ejectment 
In  their  own  name,  the  court  said: 

"Th^  are  the  real  parties  in  interest,  Tbej 
alone  will  be  benefited  or  injured,  as  the  case 
may  be,  by  the  result  of  the  suit  There  are  no 
creditors  to  be  affected.  No  costs  or  debts 
of  any  kind  outstanding  against  the  estate. 
Neither  ia  there  any  existing  equity  of  any 
character  in  favor  of  the  administrator.  More- 
over. If  any  legal  or  equitable  right  existed  in 
his  favor,  he  has  waived  the  same  in  favor  of 
the  heirs.  If  any  objection,  therefore,  exists 
against  the  tight  of  the  heir  to  maintain  this 
sui^  it  must  be  ftmnd  in  the  plain  language, 


spirit,  and  intent  of  the  stattito.  There  is  no 
other  reason  that  could  be  advanced  why  the 
heirs  should  be  compelled  to  go  through  the 
formula  and  delay  of  procuring  the  appoint- 
moit  of  a  special  administrator." 

t12]  Benoe  we  find  that  In  no  uncertain 
terma  we  have  determined  not  only  tbat.the 
realty  in  the  estate  of  <me  deceased  restB 
immedlatdy  in  his  hdrs  (Price  r.  Ward,  sn- 
pnO,  bnt,  moreovo',  that  even  where  an  ad- 
ndnlstrator  or  executor  has  been  appcdnted, 
and  the  estate  is  In  coune  of  probate,  it  Is 
the  right  of  tlie  heirs  to  maintain  an  action 
as  against  third  persons  for  the  possession 
of  the  realty. 

In  the  case  of  Meeks  t.  Olpherts,  sopra, 
the  Supreme  Court  of  the  Thilted  States,  In 
deciding  whether  or  not  the  statute  of  lim- 
itations would  run  against  an  heir  under 
legal  disability,  looked  directly  to  the  deci- 
sion of  the  Supreme  Court  of  Califbmia  in 
the  case  <tf  Harlan  &  Huff  t.  Peck,  88  CaL 
516.  01  Am.  Dec  663,  and  in  the  light  ot  the 
decision  of  the  highest  court  of  that  state  in 
the  last-named  case  held: 

"The  disability  cannot  have  reference  to  a 
person  in  whom  no  right  ot  action  exists. 
•  *  •  The  il^t  of  aeUon  on  tbe  tiUe  which 
the  plointift  now  asserts  was  in  the  administra- 
tor, and  the  statute  dierefore  ran  against  him 
and  against  all  whose  rights  he  represented. 
'In  all  suits  for  the  benefit  of  the  estate  he  rep< 
resents  both  the  creditors  and  the  heirs/  sud 
the  Supreme  Court  in  Beckett  v.  Selover,  T  OoL 
215      Am.  Dee.  287V 

Itn  blghest  court  of  this  state,  IKdlowlng 
a  line  of  Michigan  cases,  iias  taken  a  con- 
trary view  as  to  the  matter  last  quoted,  and, 
in  construing  our  statutory  provlalona  in  the 
of  the  ptfllcy  sought  to  be  canled.out  as 
made  manifest  by  our  legldative  oiactments, 
has  determined  that  an  action  ml|^  be 
maintained  by  the  luSn  in  ttialr  own  name 
where  they  sought  to  secure  to  themselvee 
poseossicm  of  the  realty  as  against  third  par* 
ties.  Hence  the  assertion  made  by  the  Su- 
iwane  Court  of  the  United  States  In  tbe  case 
of  Meeks  v.  O^herts,  stqtra,  that  "the  dis- 
ability cannot  have  referoioe  to  a  person  In 
whom  no  right  ot  action  exists,"  does  not 
apply  to  minor  heirs  in  a  case  like  the  one 
at  bar.  Bather  do  we  apply  the  doctrine 
laid  down  by  that  court  In  the  same  opin- 
ion, wher^  it  said: 

"The  legal  disabihty  mentioned  in  section  191 
[Civil  Code  of  California]  manifestly  has  refer- 
ence to  a  well-known  class  of  persons  in  whom 
a  right  to  redress  exists,  but  who  for  special 
reascms  are  Incapable  (d  acting  for  themselves; 
such  as  inancy.  coverture,  and  the  Uke.  What- 
ever Is  a  dtsamilty  under  the  general  statute  of 
Umitatlous  is  a  disability  under  this  statute." 

.  The  property  In  question  here  had  never  been 
taken  posscsslou  of  the  administratrix,  if 
we  read  the  record  arl^t  It  was  nevrathe- 
less  realty  which  belonged  to  the  estate  at 
Thomas  Wr«i.  deceased ;  realty  whldb  pass- 
ed directly  to  his  heirs  at  the  event  of  his 
death.  Two  cft  these  heirs  were  at  that  time, 
as  well  as  at  the  time  of  tike  oommencement 
of  this  action,  minors.  Had  these  heirs  been 
laboring  under  no  dlsaUlitr.  U  would,  In 
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the  light  of  the  dectolon  of  this  court  in 
Gossage  t.  Crown  Point  Mining  Co.,  supra, 
hare  been  their  right  and  privilege  to  Insti- 
tute an  action  In  their  own  name  to  qnlet  ti- 
tle to  the  property.  But  these  heirs,  Marie 
Wren  and  Thomas  Wren,  Jr.,  were  at  the 
time  of  their  father's  death,  as  well  as  at  the 
time  of  the  commencement  of  this  action, 
minors ;  hence  laboring  nnder  a  legal  disabil- 
ity. Had  these  heirs  been  free  from  this  dis- 
ability,  they  might  have  Instituted  this  action 
at  any  time  within  two  years  from  and  after 
the  date  of  the  tax  sale  at  which  this  re> 
spondent  alleges  he  acquired  title  to  the  prop- 
erty In  anesti<KL  But  the  statute  of  this 
state  (sections  4951-4966.  Berlsed  Ijawa)  pro- 
Tides  that  by  reason  of  this  disability  this 
action,  which  under  the  decision  of  this 
court  in  the  case  of  Gossage  t.  Crown  Point 
Mining  Co.,  supra,  was  theirs,  had  they  been 
of  legal  age,  may  be  oommenoed  by  them 
within  a  period  of  two  yean  after  their  dis- 
ability has  ceased. 

The  cases  of  Meeka  t.  Olpherts  and  Meeks 
V.  Vasaault,  supra,  are  earnestly  relied  upon 
by  respondent  in  fttrtherance  of  his  position 
here.  But,  In  the  light  of  the  decision  of 
this  'court  heretofore  referred  to  and  in  view 
of  our  statutory  provision,  that  decision  Is 
dlsdnguishaUe  In  view  of  assertions  there 
made  and  the  reasoning  resorted  to.  The 
court  there  says: 

"Under  the  statates  of  Oalifoniia  real  estate, 
like  personalty,  ia  assets  In  the  hands  of  the 
administrator,  and  ii  to  be  admlulBtered,  and 
applied  first  to  the  payment  of  the  expenses  of 
the  administration  and  dd>t8  of  the  deceased, 
and  Oien  the  residue,  after  satisfying  all  lawful 
claims,  distributed  to  the  heirs.  Realty  and 
personalty  stand  upon  the  same  footing,  except 
that  the  personalty  must  be  first  exhausted  be- 
fore the  real  estate  can  be  sold  and  applied  to 
payment  of  the  debts  <tf  the  deceased.  The 
ri^t  of  possession,  and  right  of  action  to  re- 
cover posseaaion  of  the  rral  estate,  vests  ex- 
clusively la  the  administrator.  The  heirs  can- 
not maintain  an  action  to  recover  the  real  es- 
tate pending  the  adminisMltlon,  or  after  admin- 
istratloD  has  been  cmnmenced,  until  the  estate 
has  beep  settled,  or  the  real  estate  has  been 
distributed  to  them  by  the  probate  court." 
Meeks  v.  Tsasault,  8  Sawy.  2l£  Fed.  Cas.  No. 
9308. 

BnCh  cannot  ai^ly  her^  to  tiew  of  the  de- 
d^on  of  this  court  la  tha  case  of  Gossage 
Crown  Point  Mining  Onnpany,  inixva. 

Again,  In  the  Meeks-Vasaanlt  Case  the 

court  said: 

"The  cause  of  action  had  accrued,  but  It  was 
in  the  administrator,  and  had  not  yet  passed  to 
the  heir.  There  was,  however,  a  party  in  ex- 
istence competent  to  sue,  one  to  wboia  the  law 
gives  the  right,  and  upon  whom  it  imposes  the 
aut7  to  sue.  This  party  is  the  administrator 
who  is  the  trustee  of  the  estate,  and  who  for 
this  purpose  represents  both  the  heirs  and  the 
creditors  of  the  estate.  He  represents  the  title." 

Again,  we  say,  this  reasoning  must  fftll  be- 
fore the  force  and  effect  of  the  decision  of 
this  court  in  the  case  of  Oossage  v.  Grown 
Point  Mining  Co.,  supra. 

But  these  several  lines  of  reasoning  re- 
sorted to  In  the  Meeks-Vaasanlt  Case  cannot 
avail  in  this  case  tor  any  naaon.  The  oonrt 


there,  in  speaking  of  the  remedy  remaining 
In  favor  of  the  heirs,  used  the  following  >ig* 

niflcant  langnage: 

"Whether  as  effective  as  desirable  or  not,  the 
bedrs  are  not  without  a  remedy.  They  have  a 
remedy  against  the  administrator  and  upon  the 
administrators*  bond ;  and  they  may,  in  a  prop- 
er proceeding,  also  compel  the  administrator  to 
sue." 

The  reasoning  and  conclusion  arrived  at 
in  these  cases  by  the  Supreme  Court  of  the 
United  States  and  by  the  learned  Circuit 
Court  of  Appeals  cannot  avail  in  the  case  at 
bar,  first,  because  a  conclusion  different  from 
that  of  the  Supreme  Court  of  California,  re- 
ferred to  in  the  Olpherts  Case,  has  been  ar- 
rived at  by  the  highest  court  of  this  state  as 
to  the  right  of  the  heirs  to  maintain  an  ac- 
tion in  their  own  name,  for  the  possession  of 
realty  belonging  to  the  estate,  as  well  as  for 
another  reason. 

[1 S]  Section  5911,  Revised  Laws,  being  sec- 
tion 65  of  our  Civil  Practice  Act,  provides : 

"Every  person  to  whom  letters  testamentary 
(nnlees  the  wiH  otherwise  provides)  or  of  ad- 
ministration shall  have  been  directed  to  lesue 
shall,  before  recelvioc  the  letters,  execute  a 
bond  to  the  state  ot  Nevada,  with  two  or  more 
sureties  to  be  approved  by  the  district  judge. 
In  form  the  bond  shall  be  joint  and  several,  and 
the  i>enalty  shall  not  be  less  than  fbe  value  of 
the  personal  property,  including  rents  and  profits 
belonging  to  the  esute,  wbicn  value  shall  be 
ascertained  by  the  court  by  the  examination  on 
oath  of  the  party  applying,  and  of  any  other 
persons  the  Judge  may  mink  proper  to  examine. 
The  district  Judse  snail  require  an  additional 
bond  whenever  the  sale  of  any  real  estate  be- 
loi^ring  to  an  estate  is  ordered  by  him  to  be 
sold.  The  bond  shall  be  conditioned  that  the 
executor  or  administrator  will  faithfully  execute 
the  duties  of  the  trust  according  to  law,  and 
be  recorded  1^  the  derk." 

It  will  be  noted  that  In  this  section  the 
penal^  provided  fbr  in  the  bond  Is  fixed  at 
not  less  than  the  value  of  the  personal  prop- 
erty, indndlng  renta  and  profits,  belonging 
to  ^e  estate.  It  is  only  when  the  sale  of 
any  real  estate  belonging  to  the  estate  Is 
ordered  by  the  district  Judge  that  an  eddi- 
tlonal  bond  Is  required  under  this  statutory 
provision.  Under  the  latter  condition  only, 
a  bond  Is  required  from  the  executor  or  ad- 
ministrator to  insure  that  he  "will  faithfully 
execute  the  duties  of  the  trust  according  to 
law."  Hence,  as  we  read  this  provision  of 
onr  statute,  and  viewing  it  in  the  light  of  the 
general  policy  which  we  find  established  by 
the  Legislature  applicable  to  the  settlement 
of  the  estates  of  deceased  persons,  it  Is  made 
manifest  to  us  that  the  relationship  of  trus- 
tee and  cestui  que  trust  between  the  executor 
or  the  administrator  and  the  heirs  Is  not  cre- 
ated by  our  statute  In  so  far  as  the  same 
might  apply  to  the  realty  belonging  to  an 
estate;  For  this  reason  the  rule  that  would 
assert  that  a  statute  of  limitations  runnlu}? 
against  a  trustee  who  holds  the  legal  title  to 
real  estate  runs  also  against  the  cestui  que 
trust  does  not  apply. 

The  disablUty  which  prevented  the  statute 
of  limitation  from  running  as  against  the 
minora,  Maria  Wren  and  Thomaa  Wren,  Jr.,' 
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does  not  affect  the  same  lesnlt  as  with  ref- 
erence to  Mary  Wren,  in  her  own  right  nor 
to  Mary  Wren  as  administratrix.  She  was 
laboring  under  no  euch  dlsablUtr,  and  the 
statute  as  to  the  time  during  which  actions 
might  be  commenced  operates  as  a  bar  to 
her  right  of  action  here,  inasmuch  as  the  pe- 
riod during  which  such  actions  could  hare 
been  commenced  has  long  since  passed. 

[14]  Counsel  for  appellants  here  contend 
that  the  statute  of  limitation  goremlng  the 
commencement  of  actions  of  this  character 
has  not  run  against  the  appellant  Mary  Wren. 
In  this  resiwct  they  contend  that  section 
4051,  Revised  Laws,  does  not  apply,  inas- 
much as  the  property  in  question  here  was 
a  patented  mining  claim.  In  this  respect 
they  argue  that  the  term  "mining  claim," 
as  used  in  section  4951  and  In  the  exception 
to  section  4953,  refers  to  unpatented  mining 
claims;  that  the  time  within  which  to  com- 
mence an  action  for  the  recovery  of  a  pat- 
ented mining  claim  Is  governed  by  section 
49S2,  Revised  I^ws,  and  hence  this  acUon 
might  have  been  commenced  at  any  time 
within  five  years  from  and  after  the  date  at 
which  the  appellant  Mary  Wren  was  last 
seised  or  possessed  of  the  premises,  to  wit, 
December,  1909.  The  contention  of  appel- 
lants in  this  respect  might  be  more  serious 
were  it  not  for  the  fact  that  the  history  of 
legislation,  as  we  find  it  in  this  state,  will 
scarcely  support  their  position. 

The  first  act  of  Congress  providing  for  the 
patenting  of  a  mining  claim  was  passed  in 
the  year  1866.  Act  July  26.  1866.  c.  262,  14 
Stat  252;  Golden  v.  Murphy,  31  Nev.  410, 
108  Pac  304,  106  Paa  99.  Section  4951,  Re- 
vised Laws,  was  first  enacted  by  our  Leg- 
islature In  1867.  Stat.  Nev.  1867,  p^  85.  Sec- 
tion 4953,  Revised  Laws,  was  first  enacted  in 
1869.  Stat  Nev.  1869,  p.  95.  These  enact- 
ments .were  carried  forward  in  their  orig- 
inal form,  by  continuation,  into  our  Revised 
Laws.  Revised  Laws,  I  6817.  Each  of  th^ 
provisions  of  our  Code  refers  to  mining  claims 
as  such,  and  this  notwithstanding  the  pas- 
sage of  the  federal  statute  of  1866  providing 
for  the  patenting  of  such  proper^.  If  the 
Legislatures  of  1867  and  1869  had  Intended 
that  patented  mining  dalma  should  not  be  af- 
fected by  the  provldons  of  this  statute,  we 
may  assume  that  some  expression  to  that 
effect  would  be  found  in  the  statute.  Etndlng 
nme,  we  maA  conclude  that  the  Legislature, 
when  enacting  these  provisions,  did  so  with 
fall  knowledge  of  the  federal  statute  of  1866 
providing  for  ttie  patenting  of  mining  claims, 
aud  hence  Intended  that  the  force  of  these 
sections  should  apply  to  patented  as  well  as 
unpatented  mining  claims,  and  that  actions 
for  the  recovery  at  mining  claims  <»  f6r  the 
recovery  of  Cbe  poesesaloa  thereof  must  be 
commenced  within  two  years  from  the  time 
mt  whlcfti  the  plaintiff  or  those  throuj^  or 
from  whom  he  claims  .were  seised  or  possess- 


ed of  sndi  mlntag  dalm,  whether  the  same 

be  patented  or  unpatented. 

[1 G]  But  it  is  contended  that,  Inasmuch  as 
respondent  here  has  since  1910  been  Tsx  open, 
notorious,  and  exclusive  possession  of  the 
property  in  question,  he  therefore  has  ac- 
quired the  same  by  adverse  possession.  As 
regards  this  latter  contention,  the  minor  heirs 
were  oitltled  to  notice  ot  the  hmtile  char- 
acter of  respondent's  claim.  This  notice  could 
not  be  given  or  Imparted  to  the  minor  heirs 
until  they  were  capable  In  law  of  receiving 
It.  Their  infancy  made  it  Impossible  under 
the  law  to  charge  them  with  notice  of  the 
character  or  extent  of  respondent's  claim  of 
adverse  possession,  much  less  of  the  nature 
of  the  title  nnder  which  respondent  entered. 
To  this  notice  they  were  entitled;  and  un- 
der the  provision  of  our  statute  they  had 
the  right  to  commence  this  action  at  any 
time  within  two  years  after  they  were  by  lav 
chargeable  with  notice;  NarOaap  t.  Uav- 
quam,  supra. 

The  doctrine  that  statutes  of  limitation 
usually  except  InfAnts  from  their  operation 
has  rec^ved  eminent  sancthm.  1  B.  (X  U 
759. 

The  Judgment  ai^tealed  from  must  be  re- 
versed. In  so  far  as  It  affects  Marie  Wren 
and  Thomas  Wren,  Jr.,  and  as  to  these  appel- 
lants It  is  ordered  that  Judgment  be  entered 
in  accordance  .with  the  prayer  of  their  com- 
plaint, to  the  extent  of  their  interest  In  the 
prt^rty  as  taeiiB  at  law  of  Thomas  Wren,  de> 
ceased. 

As  to  the  appellant  Bfary  Wren,  the  Judg- 
ment is  affirmed. 

NOBGROSS,  O.  J.,  and  GOUBIMAN,  3^  coa- 
cur. 


ZEILAVIN  T.  TONOPAH  BELMONT  DBJ- 
VDLOPMENT  CO.   (No.  2144J 

{Supreme  Court  ci  Nevada.    Dec.  IKK  1B16^ 

1.  Costs  <8=>284— On  Appeai^Pbinting  Sbc- 

PEN8E8— FIUNO  AND  SEBVinO  OOST  BlU/— 

Court  Rulb. 
Under  Sup.  Ct.  rule  6.  par.  2  (164  Pac  p. 
ix),  providing  diat  a  party,  desiring  to  recover 
as  costs  his  printifig  enenses,  Bhall  within 
five  days  after  decision  of  the  cause  file  with 
clerk  and  serve  on  the  amoata  party  a  cost 
bill,  stating  the  actual  cost  of  the  printing, 
service  Ihereot  on  the  opposite  party  withu 
Budi  time  la  as  necessary  as  its  filing  with  the 
clerk. 

TESd.  Note. — For  other  cases,  see  Costs,  Cemb 
Dig.  S8  lOMr-1006;  Dec.  Dig.  «=»264J 

2.  Costs  e=»264— On  Atpbai.— Buu  ow 

Coubi^Enfobceuxnt. 
Sup.  Ct.  rule  6,  par.  2  (164  Pac.  p.  ix),  mak- 
ing the  filing  and  service  of  cost  bill  within 
five  days  after  dedsion  of  cause  a  condition  to 
recovery  of  printing  expenses  as  costs,  not  be- 
ing for  the  convenience  of  the  court  or  tending 
to  facilitate  its  business,  its  enforcement  Is 
not  subject  to  its  discretion. 

[EVL  Note^For  other  cases,  see  Costa,  Gent; 
Dig.  8S  1004-1008;  Dec  Dig.  «ss>264.] 
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Appeal  from  IMstrlct  Goart,  Washoe  Coim- 
ty ;  Cole  L.  Harwood,  Judge. 

In  the  matter  of  cost  bill  of  ai^llant,  to 
which  reapoDdent  filed  objections  with  the 
<derk  of  the  Snpreme  Court.  From  the  clerk's 
adverse  ruling,  he  appeals.   Ruling  reversed. 

For  opinion  on  forpier  appeal,  see  149  Pac. 
188. 

H.  B.  Cooke,  of  Tonopab,  and  Geo.  B. 
Thatffho-,  of  Canmi  CHI^i  tor  appellant. 
Dlxcm  St  MtUer,  of  Beno,  for  respondent 

COLEMAN,  J.  Respondent  filed  with  the 
of  this  court  objections  to  tlie  cost  bill 
of  wpellant,.and  from  an  adverse  roUng  has 
ajwealed,  pursuant  to  paragra^  3  of  rule  6 
(154  Pac.  Ix),  of  this  court 

[1,2]  While  several  objections  are  urged  to 
the  cost  bill,  we  deem  it  necessary  to  consid- 
er only  one  of  them,  which  is  that  the  cost 
bill  was  not  filed  and  served  within  the  time 
required  by  paragraph  2  of  rule  6  (iM  Pac. 
Ix),  which  reads: 

"EHthcr  party  desiring  to  recover  aa  costa  hia 
expenses  tor  printiDg  or  typewriting  in  any 
cause  in  this  court,  shall,  within  five  days  after 
the  decision  of  the  cause,  file  with  the  clerk  and 
serve  upon  the  opposite  part?  a  verified  cost 
bill,  setting  forth  or  statiDg  the  actual  coat  of 
such  priouag  <w  typewriting,  and  no  greater 
amount  than  snch  actual  cost  shall  be  taxed  aa 
costs. " 

Tlie  decision  in  the  case  was  filed  June  5, 
1915.  -  On  June  11.  1916,  appellant  filed  its 
cost  bill  with  the  clerk  of  the  court  but  there 
Is  no  showing  that  service  was  made  on  re- 
spondent on  that  or  on  any  other  day,  except 
as  it  appears  by  Inference  from  respondent's 
brief  that  it  was  served  on  June  12tb.  It  Is 
urged  that,  as  appellant  did  not  receive  no- 
tice of  the  decision  until  June  6th.  the  cost 
bill  was  filed  In  apt  time.  Conceding  for  the 
purpose  of  this  case  that  this  contention  Is 
correct  yet  the  service  on  respondcut  was 
not  made  within  the  required  time.  Such 
service  on  the  respondent  within  the  time 
required  by  the  rule  was  as  necessary  as  the 
filing  of  the  cost  bill  with  the  clerk.  We 
think  that  the  law  applicable  to  the  sltuatlou 
which  confronts  us  in  this  matter  was  es- 
tablished by  this  court  in  Haley  v.  Eureka 
County  Bank,  20  Nev.  423,  22  Pac.  1102, 
wherein  It  Is  said: 

"The  courts  may  rescind,  modify,  or  repeal 
their  rules,  or,  in  establitdting  them,  may  re- 
serve the  exercise  of  diacrctioQ ;  but  wliere 
there  is  no  such  reservatiou  in  the  rules,  and 
they  remain  in  full  force,  aud  are  not  in  auy  re- 
spect repugnant  to  the  provisioua  of  the  stat- 
ute, they  have,  as  before  stated,  the  force  and 
effect  of  law,  and  ore  equally  binding  upon  the 
court  and  litiganta,  and  should  be  applied  and 
enforced  in  all  cafics,  and  upon  all  questions, 
coming  within  their  provisions.  •  *  •  It 
la  true  that  rules  are  souietimes  adopted  by 
courts,  for  their  own  convenience,  which  may  be 
enforced  or  set  aside  at  their  own  will  and 
pleasure,  as  deemed  meet  and  proper  under  the 
circumstances  of  each  case.  'Such  rules  are 
mere  engines  to  oromote  convenience  in  busi- 
ness, and  when,  from  any  peculiarity,  they  re-  i 


quire  to  be  suspended  or  waived,  in  order  to 
promote  JnstioB,  the  power  which  made  tbem 
can  and  ought  to  suspend  them.*  Wallace  v. 
Clark  rped.  Cas.  No.  17.008]  3  Woodb.  ft  M. 
362.  But  the  rule  onder  consideration  Is  not 
of  such  a  character." 

The  filing  of  a  cost  bill  is  not  a  matter  of 
convenience  to  the  court,  nor  could  it  tend 
to  facilitate  the  business  of  the  court,  since 
it  must  be  filed,  if  at  all,  subsequent  to  the 
disposition  of  the  case  by  the  court.  There- 
fore we  do  not  think  this  Is  an  Instanioe  in 
which  the  court  can  exercise  its  discretion. 

For  the  reasons  given,  the  raling  appealed 
from  Is  reversed,  and  it  is  ordered  that  the 
objection  to  the  cost  bill  be  sustained. 

NORCROSS.  G.  J.,  and  UcCABRAN,  J., 
concur. 


Bt  parte  DIXON.    (No.  2249.) 
(Supreme  Court  of  Nevada.    Dec.  23,  191&.) 
L  CouBTB  €=3l8S(2)— Municipal  Couet— Ju- 

BISDICTION— CoNBTITDTXonAL  AND  STATITTO- 

ST  Pkovisionb. 
Const,  art.  6,  |  6.  gives  to  district  courts 
original  jurisdictitm  in  cases  involving  the  legal- 
ity ot  any  tax  assessment  or  municipal  fine,  etc.; 
section  8  requires  the  Legislature  to  determine 
the  number  of  justices  of  the  peace  in  each  city, 
etc.,  and  provides  that  justice's  counts  shall  not 
have  Jurisdiction  of  cases  conflicting  with  the 
jurisdiction  of  the  courts  of  record;  and  section 
9  requires  the  Legislature  to  fix  by  law  the  ju- 
risdiction of  municipal  courts.  Tae  charter  of 
the  city  of  Beno  (article  14,  §  1)  created  a  mu- 
nicipal court,  by  section  3  gave  it  jurisdiction 
aa  then  provided  for  justices  of  the  peace  as  to 
civil  or  criminal  cases  for  the  violation  of  any 
ordinance,  and  by  section  6  provided  that  it 
should  be  treated  as  a  justice's  court,  in  case  its 
proceedings  should  he  Questioned.  Itev.  Laws, 
5  5721,  relating  to  transfer  of  causes  from  jus- 
tice's court,  provides  that  the  parties  cannot 
give  evidence  on  tiuestions  involving  the  legality 
of  any  tax,  municipal  fine,  etc.  An  ordinance 
imposed  a  certain  license  upon  every  attoni(>y 
practicing  his  profession  in  the  city  payable 
quarterly  in  accordance  with  the  f^ross  receipts, 
and  thereunder  petitioner  was  convicted  in  the 
municipal  court  and  committed.  Held,  where 
the  issue  involved  the  legality  of  a  tax  and  the 
constitutionality  of  the  ordinance  imposing  the 
tax,  the  municipal  court  had  no  jurisdiction,  and 
was  bound  to  transfer  the  proceedings  to  the  dis- 
trict court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Big.  SS  458,  404,  408 ;  Dec.  Dig.  «=>1S8(2).] 

2.  CouBTS  ^»4S6  —  Municipal  Coubt  —  Ju- 

BIBDICTION— LkOALITT    OP    TaX— CkBTIFICA- 

TioN  or  Question. 
Id  such  case,  where  defendant  challenged  the 
legality  of  the  tax  or  questioned  the  constitu- 
tionality of  the  ordinance  in  the  municipal 
court,  that  court  was  ousted  al  jurisdiction  and 
should  have  certified  the  pleading  to  the  district 
court 

[Ed.  Note.— For  other  cases,  see  Gonrts,  Cent. 
Dig.  IS  1209-1305 ;  Dec.  Dig.  «s»486.] 

3.  CoUBTS  «^189(7)  —  MUNICIPAI.  COUKTS  — 

Pr.EA  Di  NO— Veeifi  cation. 
No  plea  by  a  defendant  in  a  justice's  court 
need  be  verified,  and  such  rule  appUes  with  equal 
force  to  the  municipal  court 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
I  Dig.  S8  409,  413.  458;  Dec.  Dig.  «=sl89(7).] 
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738  181  PACIPIO 

Original  proceeding  In  habeas  corpus  by  J. 
B.  Dlxon  against  J.  D.  Hillbonse,  Chief  of 
Police  of  the  City  of  Reno.  Ordered  that 
writ  be  perpetuated  and  petitioner  be  restor- 
ed to  his  Uberty. 

J.  B.  Dlxon  and  Frame,  Hnmphrey  &  Har- 
comb,  all  of  Reno,  for  petitioner.  I*  D.  Snm- 
merfleld,  of  Reno,  for  respondent 

McOARRAN,  J.  This  Is  an  original  pro- 
ceeding in  habeas  corpus.  By  the  return  of 
J.  D.  milhouse,  chief  of  police  of  the  dty  of 
Reno,  It  appears  that  petltitmer,  J.  B.  Dlxon. 
was  on  the  Sth  day  of  June,  1916,  arrested 
under  and  by  virtue  of  a  warrant  of  arrest 
issued  by  the  mnuicipal  court  of  the  dty  of 
Reno,  Washoe  coun^;  that  the  warrant  of 
arrest  was  Ifesued  tn  accordance  with  the 
prayer  of  a  oomplalut  filed  with  the  munici- 
pal court  of  that  dty ;  that,  upon  petitioner's 
plea  of  not  guilty  to  the  complaint,  the  ac- 
tion proceeded  to  trial  forthwith;  and  that 
on  July  S,  1919,  the  petitioner  was  by  the 
municipal  eoart  of  the  dty  ot  Reno  found 
guilty  and  a  commitment  duly  Issued,  under 
whldi  said  committment  the  respondent  de- 
tains  petitioner  and  deprives  him  of  his  lib- 
erty. 

The  complaint,  under  which  warrant  was 
Issued  for  the  arrest  at  petitioner  and  upon 
^rtiidi  the  trial  was  conducted,  is  In  part  as 
follows: 

"That  on  or  about  the  28th  day  of  April. 
A.  D.  1916,  in  the  city  of  Reno,  count;  of 
Washoe,  state  of  Nerada,  the  crime  of  misde- 
meanor was  committed,  to  wit,  by  J.  B.  Dixon, 
who  then  and  there  was  wUIfnlly  and  unlawfully 
practiduR,  and  did  then  and  there  wUIfnlly  and 
unlawfully  practice,  his  profession  as  au  attor- 
ney without  havins  first  taken  out  and  procur- 
ed the  municipal  license  required  by  ordinance 
of  the  dty  council  of  the  safd  city  of  Reno;  all 
of  which  is  contrary  to  the  form,  force,  and  ef- 
fect, and  In  violation  of  section  21  of  City  Ordi- 
nance No.  82,  as  amended,  revised,  and  re-«iact- 
ed  by  City  Ordinance  No.  195  of  said  dty  of 
Reno." 

Petltlouer  filed  a  motion  to  set  aside  the 
complaint,  and  argued  the  following  grounds: 

"(1)  That  said  complaint  does  not  allege  facts 
aumdent  to  constitute  a  public  offense. 

"(2)  That  this  court  has  no  jurisdiction  or 
power  to  consider  said  complaint  or  to  Issue  any 
warrant  of  arrest  thereunder  or  thereupon. 

"(8)  That  the  ordinance  referred  to  in  said 
complaint,  and  sections  4,  20,  and  21  thereof,  are 
ultra  vires,  and  beyond  the  power  of  the  dty 
of  Reno  to  enact 

"(4)  Tliat  said  ordinance  and  said  sections  are 
repugnant  to  the  Constitution  of  the  United 
States, 

"(5)  That  said  ordinance  and  said  sections 
thereof  are  repugnant  to  the  Oonstltutton  of  the 
state  of  Nevula. 

"(6)  That  said  ordinance  and  said  sections 
thereof  are  repugnant  to  the  charter  of  the  city 
of  Reno." 

The  city  of  Reno  is  a  duly  Incorporated 
mnnldpality.  Its  Incorporation  was  founded 
upon  qKdal  acts  of  the  Legislature  of  this 
state,  and  the  XiCglslature  of  1915  passed  an 
act  amending  certain  spedflcaily  named  eec- 


REPORTEB  (Nev. 

tlona  of  an  act  entitled  "An  act  to  Incorpo- 
rate the  town  of  Reno,  and  to  establish  a  dty 
government  therefor,"  approved  Mardi  16, 
1903,  etc.   Laws  191S,  c.  38. 

City  Ordinance  No.  195  is  entitled  *'An  Or- 
dinance to  amend,  revise,  and  re-oiact  the 
title  of,  and  to  amend,  revise,  and  re-enact, 
dty  ordinance  number  82,  entitled  'An  ordi- 
nance to  fix,  Impose,  and  ocdlect  a  license  tax 
on  certain  trades,  busliieBe,  occupations,  call- 
ings and  amuaemoitB  In  Ow  dty  of  Bene; 
to  regulate  and  dasslfy  Qib  sanw^  to  llx  a 
penalty  for  lite  violation  thereof;  to  define 
the  dttOes  of  certain  (^cera  In  connectioo 
therewlQi,  and  to  r^teal  all  ordinuicea  and 
parta  of  ordinances  In  conflict  therewltti,* 
passed  and  adi^ted  October  28, 1907 ;  and  to 
repeal  all  ordinances  and  parts  of  ordinances 
in  conflict  therewith." 

Section  1  of  the  ordinance  provides: 
"Every  person,  firm,  association,  or  corpora- 
tion engaged  in  carrying  on,  maintaining,  pursu- 
ing, conducting,  or  transacting,  or  that  hereaft 
er  engages  in,  carries  on,  maintains,  pursues, 
conducts,  or  transacts,  in  the  dty  of  Reno  the 
trade  business,  occupation,  calling,  or  pursuit 
hereinaftM*  named,  shall  obtain  from  said  dt^ 
and  shall  pay  therefor  the  lioenaa  herein  speci- 
fied." 

SectlcHi  4  of  the  ordinance  provides: 
"Any  person,  firm,  assodatlon.  or  corporation 
opening,  conducting,  maintaining,  transacting, 
engaging  in,  carrying  on,  or  pursuing  any  busi- 
ness, trade,  occupation,  calling,  or  pursuit  hen- 
inafter  named  without  first  having  obtained 
from  said  dty  the  license  herein  required  shall 
be  deemed  guilty  of  a  mlsdemanor,  and  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of 
not  less  than  twenty-five  ($25.00)  dollars  and 
not  exceeding  one  hundred  (1100.00)  dollars,  or 
by  imprisonment  in  the  dty  jail  of  said  dty  not 
less  than  twenty-five  0^  and  not  exceed- 
ing one  hundred  (100)  da^  or  both  audi  fine 
and  imprisonment. ' 

Section  20  of  the  ordinance  fixes  a  schedule 
for  certain  spedfled  businesses,  fixing  the 
license  In  accordance  with  the  anarterly  gross 

receipts  of  such  business. 
Section  21  provides: 

"Every  attorney,  doctor,  phyaidan,  surgeon, 
veterinary  surgeon,  or  dentist,  practicing  or 
following  his  or  her  profession  in  said  city,  shall 
pay  for  and  obtain  a  quarterly  llceoae  to  carry 
on  such  business,  as  per  the  scbedoie  bereinbo- 
fore  redted  In  section  20  of  this  ordinance." 

[1]  Petitioner  here  contends,  among  other 
things,  first,  that  the  mnni(^>al  court  of  the 
d^  at  Umo  had  no  power  or  authority  to 
try,  hear,  or  determine  the  matters  attempt- 
ed to  be,  adjudged  by  It  at  sold  hearing. 

Section  6  of  article  6  of  the  Constttatlon  of 

this  state  contains  the  following  provision: 

"The  district  courts  in  the  several  judicial 
districts  of  thia  state  shall  have  original  jurisdic- 
tion in  all  cases  in  equity ;  also  In  all  cases  at 
law  which  involve  the  title  or  the  right  of  pos- 
session to,  or  the  possession  of  real  property,  or 
mining  claims,  or  the  legality  of  any  tax,  impost, 
assessment,  tdl  or  municipal  fine,  and  in  all  oth- 
er cases  In  which  the  demand  (exclusive  of  In- 
terest) or  the  value  of  the  propeity  in  controver- 
sy exceeds  three  hundred  dollars,  also'  in  all  oas- 
es lasting  to  the  estates  of  deceased  persons,  and 
the  persons  and  estates  of  minors  and  insani 
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pcnoBB.  msd  of  tlie  action  of  torctbJe  entry  and 
DDlawful  detainer;  and  alao  in  all  criminal  cases 
not  otberwiae  provided  for  by  law:  tbey  ahall 
also  have  final  appellate  jarisdiction  in  cases 
aridng  In  jnstices'  coarts,  and  such  other  In- 
farior  tribnnala  aa  nay  be  establlahed  by  law. 
Tbe  diatzict  eonrta,  and  the  judges  thereof  shall 
have  power  to  iasoe  writs  of  mandamus,  injunc- 
tion. QUO  warranto,  certiorari,  and  aJl  other 
writs  proper  and  necessary  to  the  complete  ex- 
ercise of  their  Joriadiction ;  and  alao  ahall  have 
tower  to  iasue  writs  of  habeas  corpus  on  peti- 
tion by,  or  on  behalf  of  any  person  held  in  ac- 
tual cnatody  in  their  reapective  districts." 

Section  8  of  article  0^  .ftm<»V  oQm  tbings. 
provides: 

"The  Leirfslatnre  shall  determine  tha  anmber 

of  justices  of  the  peace  to  be  eletited  In  each  city 
and  township  of  the  state,  and  shall  fix  by  law, 
tlieir  powers,  duties  and  reaponsibilltiefl,  provid- 
ed, that  such  justices'  courts  ahall  not  hare  ju- 
risdiction of  the  following  cases,  via.:  *  •  • 
Second,  of  cases  wherein  the  title  to  real  estate, 
or  mining  claims,  or  gaestionB  of  bonndariea  to 
land,  is  or  may  be  involved;  or  of  cases  that 
in  any  manna  ahall  conflict  with  the  juriaditv 
tion  of  the  several  courts  of  record  in  this 
state.   •  • 

Section  8  of  article  6  provides: 

"Provision  shall  be  made  by  law  pteacribing 
the  powers,  dutiea  and  responsibilities  of  any 
municipal  court  that  may  be  established  In  pur- 
suance of  section  one,  of  this  article;  and  also 
Axing  by  law  the  jurisdictloB  of  said  court, 
ao  aa  not  to  crafllet  vkh  that  of  the  aeveral 
courts  of  record." 

The  municipal  court  ol  the  dty  of  Reno 
la  created  by  Bectlcm  1  of  article  14  of  the 
cbarter  of  tbe  dty  of  Beno,  and  by  section  3 
of  the  same  article  it  is  provided: 

"Tbe  municipal  court  ahall  have  tbe  powers 
and  Jarisdiction  In  aaid  dty  aa  are  now  pro- 
vided by  law  for  justices  of  the  peace,  wherein 
any  person  or  peraona  are  charged  with  the 
breach  or  violation  of  the  provisions  of  any  ordi- 
nance of  said  dtr  or  of  this  diarter,  of  a  police 
nature ;  provided,  that  tbe  trial  and  proceedings 
in  Bucb  cases  shall  be  summary  and  without  a 
jury.  The  said  court  shall  have  jurisdiction  to 
near,  tir  and  determine  all  cases,  whether  dvil 
or  crimuialt  for  tbe  breach  or  violation  of  any 
dty  ordinance  or  any  provision  of  this  cbarter 
of  a  police  nature,  and  shall  hear,  try,  deter- 
mine, acquit,  convict,  commit,  or  hold  to  bail  in 
accordance  with  tbe  provisions  of  such  ordi- 
nances or  of  tbia  cbarter.  Tbe  practice  and  pro- 
oeedinga  in  aaid  court  ahaD  conform  as  nearly  aa 

Sractkable,  to  the  practice  and  proceedings  of 
lattcea*  eonrta  in  similar  cases.  •  •  •  " 

Section  0  of  the  charter  In  part  provided 
"The  said  court  shall  be  treated  and  consid- 
ered as  a  justice's  court  whenever  tbe  proceed- 
ings thereof  are  called  into  question." 

Section  5721,  Revised  Laws,  having  refer- 
ence to  the  transfer  of  cases  to  the  district 
conrt  from  the  justice's  court,  provides : 

"The  partiea  to  an  action  in  a  justice's  court 
cannot  give  evidence  upon  any  question  which 
involves  tbe  title  or  possession  of  real  property, 
or  the  legali(7  of  any  tax,  impost,  assessment, 
ton,  or  munidpal  fine;  nor  can  any  issue  pre- 
senting such  quastton  be  tried  by  such  court. 
•   •   « •> 

By  section  9  of  article  6  of  the  Constitu- 
tion It  will  appear  that  the  legislature  was 
empowered  to  fix  by  law  the  jurisdiction  of 
munidpal  courts,  and  as  we  read  the  provi- 
alon  It  would  appear  that  the  Legislature 


might  omfer  upon  tbe  munidpal  court  Juris- 
dictional power  limited  to  municipal  purpo»- 
es  (Meagher  v.  County  of  Storey,  6  Nev.  349) 
embracing  any  subject,  so  long  as  It  did  not 
conflict  with  the  several  courts  of  record. 
Hence  we  are  asked  tbe  question.  In  the  light 
ot  our  constitutional  and  statutory  provi- 
sions, was  It  within  the  power  of  the  munici- 
pal court,  as  that  power  had  been  conferred 
by  the  Legislature  in  the  provisions  of  the 
charter  of  the  city  of  Reno,  to  pass  upon  and 
determine  the  questions  of  law  involving  the 
legality  of  the  ordinances  Imposing  the  tax 
as  that  question  was  presented  by  the  motloa 
to  set  aside  the  complaint. 

In  the  case  of  State  ex  rel.  Murphy  and 
Luts  V.  Rising,  10  Nev.  87,  this  court  had  un- 
der consideration  this  provision  of  the  stat- 
use,  as  well  as  sections  6  and  8  of  article 
6  of  the  Constitatlw.  Tbe  court  there  held 
that  the  words  "all  cases  at  law"  end  "all 
criminal  cases."  as  used  in  the  Constitution, 
were  Intended  to  designate  distinct  catego- 
ries mutually  exclusive,  and  that  the  Legisla- 
ture has  full  power  to  parcel  out  the  jurls- 
dlctioa  of  criminal  cases  between  tbe  district 
courts  and  justices*  courts. 

The  court,  In  the  case  of  State  v.  Rising, 
supra,  after  asserting  that  tbe  words  "all 
cases  at  law"  and  "nil  criminal  coses"  were 
meant  to  convey  the  Idea  of  distinct  catego- 
ries mutually  exduslve,  said: 

"If  we  are  correct  In  this  view,  there  can  be 
no  doubt  that  the  justice's  court  had  jurisdiction 
of  the  offense  charged  against  Grant,  and  that 
It  was  his  duty  to  try  and  determine  it,  unless 
it  was  made  satisfactorily  to  appear  to  bim,  be- 
fore or  during  the  trial,  that  Uie  action  could 
not  be  tried  without  deciding  a  question  of  title 
to  real  property,  or  of  tiie  right  to  the  possession 
thereof;  in  which  case,  and  In  which  case  nl<me, 
it  was  his  duty,  in  obedience  to  tbe  statute,  and 
without  any  reference  to  the  Constitution, 
which,  as  we  think,  has  no  application  to  crimi- 
nal cases  in  this  particular,  to  tranafte  the  pro- 
ceeding to  the  district  court" 

We  think  this  same  line  of  reasoning  will 
apply  even  more  so  to  cases  arising  In  the 
justice  court  with  reference  to  the  right  of 
such  court  to  pass  upon  a  question  of  law  In- 
volving the  legality  of  any  tax,  impost,  as- 
sessment, toll,  or  monicipal  fine. 

Section  8  of  artlde  6  of  the  Constitution 
provides  that  the  Legislature  shall  fix  the 
Jurisdiction  of  munidpal  courts  so  as  not  to 
conflict  with  that  of  the  several  courts  of 
record. 

Now  the  Legislature  of  this  state,  in  enact- 
ing tbe  law  creating  the  charter  of  the  dty 
of  Reno,  provided  by  section  8  of  article  14 
of  that  charter  that: 

"The  municipal  court  ahall  have  tbe  powers 
and  jurisdiction  in  said  city  as  are  now  pro- 
vided by  law  for  justices  of  the  peace,  wherein 
any  person  or  persons  are  charf;ed  with  the 
breadi  or  violation  of  tbe  provisions  nt  any  ordir 
nance  «f  said  dty  or  of  this  diarter,  of  a  poUce 
nature." 

And  that  section  further  provided: 
"The  practice  and  proceedings  in  said  court 
shall  conform  aa  nearly  as  practicable,  to  the 
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pracdce  and  proefledlngB  «f  Jmtices'  conrta  in 

similar  cases." 

Moreover,  It  was  provided  Iff  section  6  of 

the  same  article  that : 

■  "The  9aid  court  shall  be  treated  and  consider- 
ed as  a  justice's  court  whenever  the  proceedings 
thereof  are  called  into  questioa." 

Here  we  have  constitutional  and  statatory 
provisions  reserving  cases  to  the  district 
court  where  the  question  of  the  legality  of  a 
tax  is  in  issue  as  a  matter  of  law.  We  have 
a  statatory  provision  declaring  that  an  issue 
presenting  the  qnestloti  of  the  l^Uty  of  a 
tax,  Impost,  assessment,  toll,  or  mumlcipal 
fine  shall  not  be  tried  in  the  justice  court. 
The  legislative  act  by  which  was  created  the 
charter  of  the  city  of  Reno,  and  from  which 
act  the  municipal  court  of  that  city  took  Its 
existence  and  Its  Jurisdiction,  declared  that 
the  powers  and  Jurisdiction  of  that  court 
should  he  the  same  as  those  now  provided  hy 
law  fOT  Justices  of  the  peace  in  cases  where- 
in any  person  Is  charged  with  the  breach  or 
violation  of  the  provisions  of  an  ordinance 
of  the  dty.  It  further  provided  that  the 
practice  and  procedare  of  the  municipal 
court  should  conform  as  nearly  as  practi- 
cable to  that  of  the  Justice  court  In  similar 
cases,  and  that  in  all  cases  the  municipal 
court  should  be  treated  and  considered  as  a 
Justice  court  whenever  its  proceedings  were 
called  into  question. 

Hence  we  might  simplify  matters  Iiere  by 
inquiring  as  to  what  would  be  the  required 
procedure  it  a  <^rge  of  similar  Import  were 
pending  against  petitlooer  In  a  Justice  court. 
If  under  the  statute  the  Justice  of  the  peace 
was  denied  the  right  to  try  and  determine 
the  issue  of  law  raised  wherein  the  legality 
of  the  tax  was  questlmed,  then  that  denial 
an>Ues  here  with  equal  fbroe  to  the  munici- 
pal court. 

In  the  light  of  the  provisions  as  we  find 
them  In  the  charter  of  the  dty  of  Beno,  we 
apply  the  reason  as  well  as  the  interpreta- 
tion wbidi  we  find  in  the  case  of  State  v. 
^Ing,  supra,  and  In  the  language  of  Mr. 
Justice  Beatty,  as  said  In  that  case,  we  say 
there  can  be  no  doubt  that  the  muDicIpal 
court  had  Jurisdiction  of  the  offense  charged 
against  the  petitioner,  and  that  It  was  the 
duty  of  that  court  to  try  and  detnunlne  It, 
unless  It  was  made  to  appear,  before  or  dur- 
ing the  trial,  that  an  Issue  lDV<dving  the  le- 
gality of  a  tax  or  ttte  constitutionality  of  an 
ordinance  Impoiring  a  tax  was  to  be  decided, 
In  which  case  It  was  the  duty  of  the  munld- 
pal  Judge,  In  obedience  to  the  statute,  to 
transfer  the  proceedings  to  the  district 
court    Section  6721,  Revised  Laws. 

In  the  case  of  State  r.  Blslug,  supra,  the 
question  was  as  to  the  Jurlsdlctlcm  of  the 
JuBtloe  court  to  try  a  eilminal  ease  Involving 
a  charge  of  malicious  mischief.  This  court, 
in  answer  to  the  query  as  to  the  r^t  of  the 
Justice  court  to  ti7  a  case  Involvii^  the  right 
to  possession  of  real  property,  there  said, 
flnt  of  all,  that  the  il^^t  of  posseedon  to 


real  property  was  not  involved  in  a  diarge 
of  malicious  mischief ;  that  in  such  cases 
mere  proof  of  possession  Is  a  sufflcient  proof. 
Moreover,  the  court  held  that  even  proof  that 
would  support  a  plea  of  freehold  in  the  de- 
fendant would  not  Justify  or  excuse  him  In 
a  case  of  malicious  mischief. 

It  will  not,  we  apprehend,  be  seriously 
disputed  that  the  license  provided  tor  in  see- 
tlon  21  of  the  ordinance,  being  a  charge  or 
fee  for  the  transaction  of  a  given  business, 
is  a  tax,  inasmuch  as  it  is  a  charge  injposed 
ui>on  periSons  and  budness  to  raise  money 
for  municipal  purposes.  Olty  of  Santa  Bar- 
bara V.  Steams,  51  Gal.  499. 

[2]  Defendant  was  charged  with  a  mis- 
demeanor in  having  tailed  to  pay  a  license 
tax  under  an  ordinance  imposing  each  tax. 
Under  such  a  diarge  we  may  inquire:  Has 
the  defendant  the  right  to  challenge  the  le- 
gality of  the  lioense  tax  so  Imposed?  Has 
he  the  right  to  raise  the  question  of  the  con- 
stitutionality of  the  ordinance  imposing  the 
license  tax?  If  the  petitioner  here,  being 
charged  with  a  misdemeanor  In  having  vio- 
lated an  ordinance  imposing  a  license  tax, 
sought  to  question  the  constitutionality  of 
the  ordinance  or  raise  any  other  questifms  of 
law,  either  as  to  the  legality  of  that  tax  or 
as  to  the  ordinance,  sudi  ordinance  being  one 
imposing  a  tax,  was  It  not  his  right  to  do 
so?  Was  it  not,  moreover,  his  right  to 
raise  such  questions  in  the  very  first  court 
where  Judgment  might  be  rendered  on  bis 
guilt  or  innocence  and  where  by  reason  of 
the  charge  his  liberty  was  at  stake?  Man- 
ifestly, petitioner  was  so  prlvll^ed.  Tbe 
gravamen  of  the  charge  in  this  case  was  the 
failure  to  pay  the  tax.  Hence  tbe  legality 
of  the  tax  was  a  matter  wlilch  might  prop- 
erly be  raised  by  way  of  defense  or  plea  in 
avoidance.  We  find  from  the  record  that  pe- 
titioner raised  these  questions  his  mo- 
tion to  set  aside  the  complaint,  whldi  was 
in  the  nature  of  a  demurrer  to  the  complaint, 
in  which  the  Jurisdiction  of  the  court,  the 
legality  of  the  tax,  the  constltutlwiality  of 
the  ordinance,  were  all  raised  as  an  issue 
of  law.  The  question  of  the  l^llty  of  the 
license  tax,  the  question  of  the  cmstltotlon- 
ality  of  the  ordinance  imposing  the  license 
tax,  each  In  turn  was  presented  to  the  mu- 
nicipal court  by  the  pleadings  of  the  defend- 
ant there,  petitioner  here.  It  need  scared 
be  observed  that,  as  we  read  the  constitu- 
tional provlslims  and  the  provlsionB  tonsA 
in  our  statute.  It  seam  manifest  that  it  was 
never  Intended  by  our  lawmakers  that  ques- 
tions such  as  those  raised  In  tbe  manidpal 
court  In  this  Instance,  which  diallenge  the 
constltuU<HiaUty  of  a  tax,  were  to  be  sub- 
mitted to  that  court  TbB  hi^ry  of  the 
consUtutltmal,  as  well  as  the  statutory,  law 
of  this  state,  convlnoes  us  that  questions  of 
this  character,  In  whatever  form  they  might 
arise,  were  reserved  to  another  tribunal. 

[S]  It  might  be  said  that.  In  the  light  of 
the  decision  of  this  court  In  the  case  of  State 
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¥.  -JusUce  Xtoart,  20  Ner.  101,  87  Pac.  1,  89 
Pae.  24,  tbe  municipal  court  need  not  certify 
that  case  to  the  district  court  unless  tbe 
pleading  on  tbe  [lart  of  tbe  defendant  was 
rerifled.  The  answer  to  this  is  tbat  no 
pleading  on  the  part  of  tbe  defendant  In  a 
Justice  court  need  be  rerlfled,  and  this  ap- 
pli«8  with  equal  force  to  tbe  municipal  court 

It  follows  from  the  observations  tbat  we 
bav«  made  here  tbat  when  the  diefendant  in 
th^  police  court  of  the  cit?  of  Reno,  charged 
with  a  misdemeanor  In  having  violated  a 
city  ordinance  imposing  a  Itoense  tax,  raised 
a  Question  of  law  aa  to  tbe  legality  of  the 
tax  and  tbe  constitntlonaUty  of  tbe  ordi- 
nance imposing  the  tax,  an  Issue  of  law  was 
presented  to  tbe  police  court  involving  a 
question  as  to  which,  1^  the  iirovislons  of 
section  6721,  Berlsed  Laws,  no  evidence 
could  be  entertali^;  nor  could  any  issue 
presenting  suefa  question  be  tried  bj  that 
court  Tbe  municipal  court,  therefore, 
should  have  proceeded  no  further,  but  under 
the  provisions  of  tbe  statute  should  have 
suspended  all.furtber  proceedings  in  tbe  ac- 
tion and  certlHed  the  pleadings  to  the  dis- 
trict court. 

The  Judgment  rendered  by  tbe  municipal 
court  In  the  premises  was  void.  Petitioner 
being  detained  on  such  a  Judgment  la  enti- 
tled to  be  released  on  habeas  corpus. 

It  Is  therefore  ordered  tbat  the  writ  be 
perpetuated,  and  that  petitioner  be  restored 
to  his  Uberty. 

NOBOBOSS,  a  J.,  ftnd  OOLBMAN.  J., 
concur. 


In  re  WIUJAHS'  BSTATB.    (No.  2204.) 
(Supreme  Court  of  Nevada.    Dec.  23,  1916.) 

1.  Taxation    <S=>866~Inhxbitahck  Tax-^^ 

COKUUNITT  I^OPEBTY — InTEBESX  01"  WiFK. 

Under  Rev.  Laws,  {  2156,  defining  com- 
munity properbr,  and  section  2165,  providing 
tiiat  upcm  tne  death  of  the  husband  one-half  of 
tite  community  pruixxty  ^oes  to  the  surviving 
wife,  the  right  of  the  wife  in  the  commtnity 
property  during  her  husband's  life  is  not  a  mere 
expectancy,  but  is  a  property  interest,  though 
sobject  to  tbe  husband's  control,  and  at  tiie 
husband's  death  it  ia  merely  freed  from  his 
control,  and  does  not  pasa  unaer  the  inheritance 
lawa,  and  therefore  is  not  subject  to  taxation 
under  St  1913,  c.  266,  |  1,  imposing  &  tax  on 
all  property  passing  by  will  or  statutes  of  in- 
heritance. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «=aS66.] 

2.  Husband  and  Wife  €=»2fl5— Communixt 
PaoPBKTT— Natdbk  or  Wife's  Irtebbst— 
Statute—'  'Held.'  ' 

Tbe  use  of  the  expression  "goes  to"  the  wife 
in  Rev.  Laws,  §  2165,  different  from  the  ez- 
preesion  "belongs  to"  the  husband  in  section 
2164,  does  not  show  an  intention  of  the  T^egis- 
lature  that  the  interest  of  the  wife  in  the  com- 
mnnity  should  vest  only  after  the  husbnud's 
death,  in  view  of  Connt.  art  4,  i  31.  retiuiring 
laws  to  be  pa&sed  defininx  the  rights  of  the 
wife  to  property  held  In  common  with  her  hus" 


bend,  since  "Iield"  does  not  convey  t^e  idea  of 
mere  expectancy,  but  imports  owner^ip. 
_rBd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  3!  896,  917-924;   Dec  Dig. 
«s>26Q. 

_For  other  deflnttionsr'see  Words  and  Phrases,- 
First  and  Seoood  Sralss,  Held.] 

Appeal  from  District  Court,  GhurcbUl 
County;  T.  C.  Hart,  Judge. 

Proceedings  to  determine  the  tax  on  the 
estate  ot  Wanm  W.  Williams,  deceased. 
From  an  order  adjudging  tbe  wife's  Interest 
In  the  comratmlty  subject  to  tax,  tbe  wlfft 
an)eals.  Reversed  and  remanded,  with  In- 
stmcUoDB  to  enter  judgrorat  for  appellant. 

Hoyt,  Gibbons  &  French,  of  Reno,  for  ap- 
pellant. George  B.  Thatcher,  Atty.  Qea^ 
for  reQHmdent 

McCARRAN.  J.  Warren  W.  Williams  died 
January  24,  1914,  leaving  an  estate  approx- 
imating $384,000.  In  arriving  at  an  amount 
upon  which  an  inheritance  tax  would  fall, 
deductions  were  made  amounting  to  $55,- 
887.77  leaving  a  balance  in  the  estate  of 
$328,527.33.  The  deceased  1^  a  will,  in 
which  be  set  forth : 

"I  hereby  declare  that  all  of  my  property  is 
community  property,  one-half  of  which  belongs 
to  my  wife;  and  for  that  reason  I  hereby  re* 
frain  from  any  attempt  to  in  any  wise  dispose 
of  that  portion  of  the  same  by  will  or  testa- 
ment" 

The  district  court  found  tbat  tbe  estate 
of  the  surviving  wife  came  to  her  by  inherit- 
ance, and  was  liable  to  taxation  under  our 
Inheritance  tax  law,  and  therefore  adjudged 
the  amount  of  $4,620.65  to  be  payable  against 
the  widow's  one-half  of  tbe  community  prop- 
erty.  From  this  order  appeal  la  taken. 

One  question  is  presented  here,  namely.  Did 
the  surviving  widow  of  Warren  W.  Williams, 
deceased,  tafce  her  one-half  of  the  coraravmlty 
property  left  by  tbe  decedent  as  an  belr,  or 
was  the  one-half  of  tbe  commtmity  property 
something  which  belonged  to  her  absolutely 
in  her  own  right,  and  as  such  did  not  pass 
to  her  by  succession  or  Inheritance?  Our 
inheritance  tax  law  was  enacted  by  the  Leg- 
islatnre  of  1913,  and  is  found  on  page  411  of 
tbe  Session  Acts  of  tbat  year.  Section  1  of 
the  act  provides: 

"A  tax  shall  be  and  is  hereby  imposed  upon 
the  transfer  of  any  and  all  property  within  the 
jurisdiction  of  this  state,  and  any  interest  there- 
in or  income  therefrom,  whether  belonging  to 
tbe  inhabitants  of  this  state  or  not,  and  wheth- 
er tangible  or  intangible,  not  hereinafter  ex- 
empted, which  shall  pass  in  trust  or  otherwise 
by  will,  or  by  the  statatea  of  inheritance  of  this 
or  any  other  state  or  by  deed,  grant.  Rale  or 
gift  made  without  valuable  and  adequate  con- 
sideration in  contemplation  of  the  death  of  the 
n-antor.  vendor,  assignor  or  donor  or  intended 
to  take  effect  in  possession  or  enjoyment 
at  or  after  such  death,  as  specified  in  this 
act   •   •  •  , 

Tbe  property  in  question,  being  one-half 
of  the  property  of  which  the  decedent  died 
possessed,  did  not  pass  by  will  in  this  in- 
stance, inasmuch  as  the  decedent  made  no 
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attempt  to  convey  In  t^t  manner.  Our 
state  Is  one  of  those  In  which  the  law  of 
community  property  prevails.  In  1878  our 
LegiBlature,  In  compliance  with  constitution- 
al provision,  passed  an  act,  defining  the 
rights  of  husband  and  wife,  and  section  1 
thereof  prescribes: 

"All  property  of  the  wife,  owned  by  b«r  before 
marriage,  and  tbat  acquired  by  her  afterwards 
by  ^ft,  bequest,  devise,  or  descent,  with  the 
rents,  isaues,  and  profits  tbereolK  Is  her  sep- 
arate property ;  and  all  property  of  the  bns- 
band^  owned  by  him  before  marriage,  and  that 
acquired  by  him  afterwards  by  eift,  bequest,  de- 
vise, or  descent^  with  the  rents,  nsnes,  and  prof- 
its thereof,  is  his  awaiate  pnqiMrty.  Bevised 
lAws,  S  2156.. 

By  section  2  ot  the  act,  the  L^lslature  of 
this  state  specifically  defined  and  limited 
the  property  that  should  be  known  and  de»- 
ignated  as  community  property.  It  says : 

"AU  other  property  acquired,  after  marriage, 
by  either  husband  or  wife,  or  both,  ezc^  aa 
provided  In  asctlons  14  and  16  in  this  act.  is 
community  property."    Revised  Laws,  I  21S6. 

Section  14  of  the  act  has  to  do  wltb  the 
eandngB  and  aoeumulattma  of  a  wife  while 
living  aeparate  from  ha  basband;  aectkm 
16  bean  npcoi  a  cdmllar  subject;  and  nel- 
ther  has  any  effect  on  the  matter  under  ctm- 
slderatlon.  Section  ^65  oC  our  Revised 
Laws  provides: 

"UpMi  the  death  of  the  hoaband  we  half  of 

the  community  properly  goes  to  the  surviving 
wife,  and  the  other  half  us  subject  to  the  tes- 
tamentary disposition  of  the  husband,  and  in 
the  absence  of  sudi  disposition  goes  to  his  sur- 
^ving  diildren  equally,  and  in  the  absence  of 
both  such  disposition  and  surviving  children, 
the  entire  communlt?  property  belongs  without 
administration  to  the  surviving  wife,  except  aa 
hereinafter  provided,  subject,  however,  to  all 
debts  contracted  by  the  husband  during  his  life 
that  were  not  barred  by  the  statute  of  limita- 
tion at  the  time  of  his  death.   •   •   •  " 

HenC9,  In  the  event  ot  the  death  of  the 
husband,  one  half  of  the  oommunlty  proper- 
ty, according  to  tba  atatnte,  "goes  to  the  snr^ 
vlvlng  wife,"  and  the  other  half  Is  subject 
to  whatever  testamoitary  dlspodtl<m  the  de- 
ceased husband  may  have  seen  fit  to  make. 

The  language  of  onr  statuft  relative  to 
the  dlspositton  of  the  amunnnity  propwty  in 
tiie  event  of  the  death  of  the  wife  Is  some- 
what different.  It  provides: 

"Upon  the  death  of  the  wife  the  mtire  com- 
munity property  belongs,  without  administra- 
tion, to  the  surviving  husband.  •  •  • "  Be* 
vised  Laws,  S  2164. 

Hence  In  these  two  sections  of  onr  Revised 
Lews,  passed  long  prior  to  the  time  at  whldi 
any  inheritance  tax  law  was  considered  in 
this  state,  we  find  the  law  governing  the  dis- 
position of  property  belonging  to  the  estate 
which  was  held  in  Uie  community  of  husbaifd 
and  wife,  the  record  title  of  which  may  have 
been  In  the  husband  alone. 

[1]  It  Is  the  contention  of  respondent  In 
this  instance  that  the  one-half  of  the  com- 
munity property  which  under  the  statute 
goes  to  the  surviving  wife  Is  but  an  estate 
In  expectancy,  and  tbat  she  takes  the  same 
as  an  heir.  In  uapDoit  of  Utetr  comtonUan. 


they  dte  the  several  dedslons  rendered  by 
the  Supreme  Court  of  California,  and  lay 
special  emphasis  upon  the  fact  that  these  de- 
cisions were  rendered  in  the  light  of  a  stat- 
ute of  which  our  section  2106  Is  In  all  prob- 
ability a  cf^y.  In  re  Burdlck,  112  Cat  398. 
44  Pac.  734 ;  Spreckels  v.  Spreckels,  116  Cal. 
339,  48  Pac.  228,  86  L.  B.  A.  497,  68  Am. 
St.  Bep.  170 ;  Sharp  v.  Loupe,  120  Cal.  93,  62 
Pac.  134,  586 ;  PlasiB  v.  Plass,  121  Oal.  183. 
S3  Pac.  446 ;  Bstate  of  Hoffit.  l&S  OaL  3V», 
96  Pac.  653,  1026.  20  L.  B.  A.  (N.  S.)  207; 
Keating  v.  Smith.  164  Oftl.  186,  97  Pac.  300; 
Estate  of  Kennedy,  167  Oal.  023,  108  Pac 
280,  29  L.  a  A.  (N.  S.)  428 ;  Estate  of  Boasl, 
160  Cal.  148, 146  Pac.  490;  Knox  r.  Emerson. 
123  Tenn.  409,  181  S.  W.  072. 

We  are  tarthra-  reminded  by  xeqmndent 
that  as  early  as  1860  the  Supreme  Ooort  of 
California,  speaking  through  Mr.  Olilsf  Jus* 
tlce  Fldd,  used  the  «q»ressloB: 

"The  interest  the  wiEi  la  a  mere  expect- 
ancy, like  the  intereat  which  an  heir  mav  possess 
in  uie  property  of  his  ancestor.**  Van  Maten  v. 
Johnson,  15  OaL  80& 

The  e^^ression  of  the  Stvreme  Court  In 
that  case  was  commented  on  In  the  later  case 
of  Do  Godey  v.  Qodey,  SO  OaL  164,  and  there 
the  court,  referring  to  the  community  prop- 
erty, said: 

"It  belongs  to  the  matrimonial  community, 
and  not  less  to  the  wife  than  to  the  husband, 
it  is  true  that  the  interest  of  the  wife  therein 
pending  the  marriage  has  been  termed  'a  mere 
expectancy'  (Van  Maren  v.  Jt^mson,  15  Gal. 
308) ;  but  while,  perhaps,  no  other  technical 
designation  would  so  nearly  define  its  character, 
it  is,  at  the  same  time,  an  interest  so  vested  in 
her,  as  that  husband  cannot  deprive  her  of  it 
by  his  wiU  (Beard  v.  Knox,  6  Cal  256  [63  Am. 
Dec.  126]),  nor  voluntarily  alienate  it  for  the 
mere  purpose  of  divesting  her  of  her  daims 
to  it" 

The  court,  continuing,  made  the  further 
observation,  and  one  whldi  we  deem  perti- 
nent on  the  subject,  bearing  upon  the  thought 
evidenced  in  the  written  lines  of  statute  law. 
that  the  wife  is  an  active  party  In  the  com- 
munity, and  where  by  their  ji^Jit  efforts  the 
husbfind  and  wife  acquire  property,  her  right 
therein  at  all  times  la  a  thing  recognized. 
The  court  says: 

"The  theory  upcn  which  the  right  of  the  wife 
is  founded  (as  we  said  in  Galland  v.  Oalla&d, 
38  Cal.  266)  is  that  the  common  property  was 
acquired  by  the  joint  efforts  of  the  husband  and 
wife,  and  should  be  divided  between  them  if  the 
marriage  tie  is  dissolved  ether  by  the  death  of 
the  husband  or  by  the  decree  of  the  court,  etc. 
Her  mere  rii±ft  u  the  oommnnity  property  is 
as  well  defined  and  ascertained  in  contemplation 
of  law.  even  during  the  marriage,  aa  is  tbat  of 
the  husband.  It  »  true  tbat  the  law  ctmfers 
uptRi  the  latter  the  authority  to  manage  and 
control  it  during  tb9  existence  of  the  matriage, 
and  the  power  to  sell  it  for  the  benefit  of  the 
etHnmnnity,  but  not,  as  we  have  seen,  so  as  to 
defraud  the  commonlty  of  It." 

In  the  Hatter  of  the  Estate  ot  BurdK^ 
112  OaL  387,  44  Pac.  734,  the  court  there, 
i^eafclng  ot  the  wife's  Interest  In  the  com- 
munity property,  reasons  thus: 

"No  (me  disputes  that  It  la  succession;  but 
tike  language  Is  the  same  in  regard  to  the  moiety 
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eiven  to  the  wife.  It  'goes*  to  her  }ust  as  it 
y>es*  to  the  descendants." 

The  term  "goes,**  as  nsed  In  section  1402  of 
the  Civil  Code  of  California,  It  wlU  be  seen. 
Is  nsed  In  section  2165  of  onr  Code.  This  Is 
the  term  referred  to  where,  In  the  assertions 
last  quoted,  the  court  says,  "It  'goes'  to  her 
Just  as  It  'goes'  to  the  descendants."  This 
«mclnsIon  is  scarcely  borne  out  by  the  pro- 
Tlslona  of  the  statute,  because  und^  any 
number  of  decisions  in  California,  as  well  aa 
In  other  Jurisdictions  having  similar  Code 
provisions,  it  has  been  held  that  the  portion 
of  the  commonlty  pr<^rty  which  is  by  stat- 
nte  reserved  to  the  wife  Is  not  subject  to 
testamentary  dlsposltltm;  and  It  cannot  be 
/  correctly  said  that  it  goes  to  her  Just  as  It 
goes  to  the  descendants.  The  descendants 
may  take  by  will  or  under  the  statutory  pro- 
vldoQs  governing  the  laws  of  descent,  but  to 
the  wife  is  expressly  reserved  one-half  of  the 
property  beton^ng  to  the  community  to 
whi<^  ffae  contribQted  her  efforts  Jointly  with 
her  husband.  Community  pr<^erty,  that  pe- 
culiar class  of  property  designated  by  stat- 
ute, contemplates  the  existence  of  only  two 
persons,  namely,  the  husband  and  wife,  liv- 
ing In  the  marriage  status.  Other  descend- 
ants play  no  part  In  the  creation  of  this  es- 
tate^ They  may  contribute  to  Its  accumnla- 
tion  or  they  may  not  As  to  this  the  law 
gives  no  concern.  But  as  to  the  conunnnity 
of  husband  and  wife,  the  law  contemplates 
prox)erty  acquired  by  the  Joint  efforts  of  the 
two,  and  seeks  to  designate,  without  segre- 
gatlcoi,  an  interest  of  which  the  wife  cannot 
be  deprived  by  the  t— tiwientary  act  of  her 
huslKtnd,  and  to  that  extent  goes  to  her  by 
operation  of  the  very  law  which  created  the 
estate  itself,  as  distinguished  from  that  por- 
tion of  the  cunmnnlty  property  which  may 
.  go  to  the  descendants  under  testamentai? 
[^^a^oeltloD  or  the  laws  of  descent. 

Mr.  Justice  Harrtaoo,  in  a  separate  opin- 
ion concurred  In  by  Justloe  Oaroutte,  in  the 
Matter  ot  the  Estate  of  Bnrdlt^  supra, 
said: 

"The  wife's  interest  in  the  community  proper- 
^  upon  the  death  of  the  husband  has  manv  inci- 
dents similar  to  those  of  an  heir,  but  I  ao  not 
tldnk  that,  under  the  langaaee  and  spirit  of 
the  I&ws  of  this  state,  she  can  oe  said  to  be  his 
heir  to  her  share  of  that  property,  or  that  her 
interest  therein  ccHoes  to  her  by  virtue  of  a 
'succession*  to  the  property  of  her  husband. 
The  property  tiiat  Is  acquired  by  the  labor  of 
the  wife  daring  the  mHrria|e,  equally  with  that 
acquired  by  the  labor  of  the  husbnod,  becomes 
commuDity  property;  and,  although  sectitm  172 
of  the  Civil  Code  gives  to  the  husband  the  man- 
agement and  control  of  the  community  prop- 
erty—that acquired  by  her  labor  as  well  as  that 
acquired  by  his— yet  by  the  terms  of  the  same 
section  he  cannot  give  away,  or  convey  without 
Valuable  consideration,  any  portion  of  this  prop- 
erty, unless  she  gives  her  written  consent 
thereto.'* 

Contlnolng,  he  said: 

"Although  this  interest  of  the  wife  In  the 
commnaity  property  may  not  fall  within  the 
common-law  definition  of  an  'estate,'  it  is  not  to 
be  dassed  as  a  *mer«  possibility/  like  the  ex- 
pectancy of  an  heir," 


After  referring  to  the  cases  of  Tan  Uoren 
V.  Jcdinson,  supra,  and  Pat^ard  v.  Arellanes. 
17  OaL  S^,  as  to  the  term  "mere  expectaocT" 
used  In  those  cases,  the  leaziieil  Justice  om- 
tinued  by  saying: 

"It  is  a  misapplication  of  terms  to  say  that 
the  property  which  the  wife  has  'aoqtiirea'  dur- 
ing the  marriage  by  her  skill  or  labor,  and 
of  which  her  husband  had  not,  in  his  lifetime, 
any  power  of  voluntary  canveyanoe,  except  with 
her  consent,  or  of  testamentiiy  diapodnon,  is 
inherited  from  him;  and  to  roer  her  tights  in 
the  community  property  to  'snceession,'  under 
the  language  of  section  1388  of  the  Civil  Code, 
begs  the  entire  question." 

The  position  taken  by  the  Supreme  Court 
of  California  in  the  matter  of  the  Estate  of 
Burdick,  supra,  was  again  accepted  by  that 
court  In  the  case  of  Spreckels  t.  Spreckels, 
116  Cal.  S39,  48  Pac.  228,  86  L.  B.  A.  497. 
S8  Am.  St  Rep.  170.  In  these  cases  the 
question  of  the  application  of  the  Inherit- 
ance tax  law  was  not  under  consideration, 
but  In  the  case  of  the  Matter  of  the  Estate  of 
Moffltt  153  Cal.  SS9,  99  Pac.  608,  1025,  20 
L.  B.  A.  (N.  S.)  207,  the  question  of  the  sor- 
vlvlng  wife's  share  of  the  commonlty  prop- 
erty being  mbject  to  the  payment  of  inherit- 
ance tax  was  fbe  prlnc^I  matter  nnder 
ctHislderatlon  and  the  court  tbere^  in  apply- 
ing the  Inheritance  tax  law,  referred  to  and 
veafllrmed  the  role  laid  down  In  the  cases 
of  In  re  Bnrdlck,  Bpreckela  t.  Spreckels,  and 
Sharp  r.  Loiqiek  and  in  really  made  tiie  role 
In  tibeae  cases  the  basis  for  the  condnBton 
that  the  interest  of  the  wife  In  the  commu- 
nity pn^orty  is  subject  tothelnheritanoetaz. 

In  the  Matter  of  the  Bstate  of  Koinedy, 
167  Cal.  616,  lOB  Pac.  280,  29  L  B.  A.  (N. 
S.)  428,  the  question  of  the  appllc&tloo  of 
the  Inheritance  tax  law  to  the  wife's  por< 
tion  of  the  community  property  was  again 
under  consideration,  and  there  again  the 
court  referred  to  its  former  decisions,  and 
espedolly  to  tbe  decision  in  the  Matter  of 
the  Estate  of  MoSltt,  supra,  and  In  respect 
to  the  latter  said  that  the  Mmcluslon  there 
reached — 

"was  based  solely  on  the  proposition,  establish- 
ed in  this  state  bv  several  prior  deciBlonB,  that 
the  wife  takes  sucB  property  solely  by  succession 
as  an  heir  of  the  husband,  and  therefore  'by  the 
intestate  laws  of  this  state."* 

The  Supreme  Court  of  Illlnolsr,  In  the  case 
of  Billings  V.  People.  189  lU.  472,  69  N.  B. 
796,  50  li.  R.  A  607,  had  under  considera- 
tion the  application  of  an  inheritance  tax 
as  applicable  to  property  passing  to  a  sur- 
viving wife  under  a  statute  which  read  as 
follows: 

"The  surviving  husbnnd  or  wife  shall  be  en- 
dowed of  the  third  part  of  all  of  the  lands 
whereof  the  deceasen  husband  or  wife'  was 
seised  of  an  estate  of  inheritance,  at  any  time 
during  the  marriage,  unless  the  same  shall  have 
been  relinquished  la  legal  form."  Hurd's  Rev. 
St.  III.  1890,  c.  41,  I  1. 

The  court  there,  speakli^  through  Mr. 
Justice  Carter,  held  that  a  wife's  Interest  In 
the  realty  of  her  deceased  husband  was  sub- 
ject to  the  tax* 
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Hence,  in  these  two  jurisdictions,  one  a 
community,  the  other  a  dower  state,  the 
courts  have  held  practical^  to  the  same  con- 
clusion, namely,  tbat  the  wife  takes  as  an 
heir  from  her  husband. 

The  Supreme  Court  of  Nebraska,  In  con- 
sidering the  question  In  the  light  of  statutes 
which  do  not  recognize  community  propei-ty 
fis  such,  but  imder  which  the  surviving 
spouse  takes  a  one-fourth  Interest  of  all  the 
real  estate  of  which  the  wife  or  husband  was 
sel&ed  of  an  estate  of  inheritance,  at  first 
followed  the  rule  laid  down  by  the  Supreme 
Court  of  California  In  Re  Moffltt,  and  In  re 
Kennedy,  and  likewise  adopted  the  conclu- 
sion readied  by  the  Supreme  Court  of  IIU- 
noifi  In  the  case  of  BUUngs  t.  People;  and 
in  the  Matter  of  the  Estate  of  Sanford,  90 
Neb.  410,  133  N.  W.  S70,  45  L.  R.  A.  (N.  S.) 
228,  held  that  the  survlvhag  wife's  interest 
was  subject  to  the  Inheritance  tax;  hut  the 
court,  on  rehearing  in  the  last-named  case, 
reversed  its  former  decision  made  in  the 
same  case,  and  held  that  the  value  of  the 
widow's  dower  interest  should  be  deducted 
from  the  appraised  value  of  the  estate  and 
the  Inheritance  tax  should  be  computed  on 
the  remainder  thereof.  In  this  respect  the 
court  said: 

"It  would  seem,  from  a  review  of  the  cases 
decided  since  our  opinion  was  adopted,  that 
such  is  the  weight  of  authorltr.  The  'reason  for 
the  rule  seems  to  be  that  the  widow  takes  her 
dower  interest  in  the  estate  of  her  deceased 
hiiBband  by  operation  of  law ;  that  she  could 
not  be  deprived  of  it  by  bis  will;  that  it  is 
Banething  which  relones  to  her  absolutely  and 
independent  of  any  right  of  inheritance  or  suc- 
cession, and  therefore  so  much  of  the  estate 
as  belonged  to  her  by  right  la  not  chargeable 
with  an  infaeritasce  tax.'*^  In  re  Sanford,  91 
Neb.  763,  137  N.  W.  864,  45  U  B.  A.  <M.  S.) 
236. 

Oonalderlng  tiie  same  snbject  In  tiie  mat- 
ter of  the  Estate  of  Strahan,  93  Neb.  828, 
142  N.  W.  678,  tbe  court  lealfirmed  its  posi- 
tion laid  down  on  rebearlng  in  Be  Sanford, 
and  there  made  some  very  pertinent  observa- 
ti<m8  bearing  on  the  reason  for  the  conclusion 
reached  relative  to  the  nature  of  the  wife's 
interest  by  dower  In  the  estate  of  her  de- 
ceased husband,  saying: 

"She  cannot  be  deprived  of  that  interest  by 
his  will.  It  is  something  which  belongs  to  her 
absolutely  and  independently  of  any  right  of  in- 
heritance or  succession.  Strictly  speaking,  the 
widow's  share  should  be  considered  as  immune, 
rather  than  exempt,  from  an  inheritance  tax. 
It  is  free,  rather  than  freed,  from  such  tax.  It 
is  not  exceitted  from  the  taxable  class  because  it 
never  ■was  in  such  class.  Like  all  debts,  taxes, 
coats,  expenses,  and  other  similar  itema,  it  ia 
deducted  before  any  inheritance  tax  is  assessed. 
The  share  of  the  realty  and  personalty,  which 
under  our  law  go  to  the  widow  independent  of 
any  will  or  act  of  the  husband,  ia  not,  so  to 
speak,  a  part  of  his  estate,  and  is  no  more  liable 
to  a  succession  tax  at  his  death  tlian  is  her 
individual  property,  derived  from  her  own  an- 
cestors and  hold  in  her  own  name,  though  the 
husband  may  have  had  the  management  and  con- 
trol of  the  estate  during  his  lifetime;  The  ef- 
fect of  our  decedent  law  is  practically  the  same 
as  the  law  of  communis  of  property,  and  the 
courts  of  those  states  which  have  adopted  that 
law  have  held,  with  but  a  sin^  ezcejmm,  that 


.  the  wife  is  not  Uable,  *npon  tlie  death  of  her 
husband,  to  pay  an  inaeritance  tax  tm  her  one- 
half  of  the  community  property,  for  the  rea- 
son that  the  property  does  not  pass  to  her  by 
will  or  by  the  intestate  laws  of  the  state:" 

They  commented  on  the  mie  applied  thus: 

"It  is  sustained  by  the  greater  weight  of 
authority,  and  the  more  recent  decisions  of  the 
courts  of  last  resort  in  this  country." 

la  the  Matter  of  Avery's  Estate,  34  Pa. 
204,  the  Supreme  Court  of  that  state  held 
that  Where  a  testator  devised  his  whole  es- 
tate to  his  executors  in  trust  for  legatees 
and  devisees,  and  the  widow  refused  to  take 
under  the  will,  she  took  her  share  under  her 
paramount  title  as-  a  widow,  and  not  as  a 
payment  out  of  the  fund  bequeathed  to  the 
executors  in  tmst,  and  that  therefore  her 
share  so  taken  was  not  subject  to  Inherit- 
ance tax. 

In  re  Wjeller  (Sur.  Ot)  122  N.  T.  Supp.  608 
and  In  re  Starbuck,  137  App.  Dir.  866,  122 
N.  T.  Supp.  584,  and  in  many  other  cases 
referred  to,  the  courts  of  New  York,  in  deal- 
ing with  the  widow's  estate  of  dower,  have 
held  that  such — 

"was  property,  which  became  vested  as  an  In- 
choate estate  upon  her  marriage  and  consum- 
mate upon  the  death  of  her  husband,  independ- 
ent of  Uie  will,  and  not  by  virtue  thereof." 

Speaking  on  the  subject  of  the  exemption 
of  community  property  from  Inheritance  tax^ 
Mr.  Boss,  in  his  work  on  Inheritanoe  Tax- 
ation, page  83,  commeuts'  thus: 

"That  the  independence  of  dower  from  the ' 
law  of  succession  and  testamentary  disposition, 
and  its  consequent  exemption  from  inheritance 
taxation,  have  not  readily  bwn  discerned.  Is 
not  surprising,  in  view  of  the  peculiar  features 
of  dower  and  the  obscurity  of  tne  law  on  which 
it  rests.  The  surprise  comes  when,  in  a  juris- 
diction where  the  community  ayatem  has  been 
adopted,  the  exnnption  of  the  share  of  a  wife 
in  the  common  property  on  the  death  of  her 
husband  shonld  be  doubted.  Yet  that  doubt  has 
arisen,  and,  In  California,  has  been  resolved  ad- 
versely to  the  wife.  Some  years  ago  the  «Sn- 
preme  Court  of  the  state  made  the  startling  an- 
nouncement that  the  interest  of  a  wife  in  the 
community  property  during  the  lifetime  of  her 
husband  is  only  an  expectancy,  and  tbat  on  his 
death  she  takes  it  as  his  heir.  Matter  of  Bur- 
dick,  112  CaL  387  [44  Pac.  734] ;  Spreckels  v. 
Spreckels,  116  Cal.  339  148  Pac.  228,  36  L.  B. 
A.  497,  58  Am.  St  Bep.  170];  Sharp  v.  Loupe. 

120  Cal.  89  [52  Pac.  134,  686].  This  notion 
all  but  ignores  the  community  property  rights 
of  the  wife,  and  reduces  the  community  syston 
to  a  mere  name,  without  substance.  It  is  a 
misconception  of  the  law,  and  has  been  so  ree- 
Of^nized  oy  other  courts,  but  it  is  still  adhered 
to  in  Cnlifornia,  with  the  result  that  the  share 
of  a  wife  in  the  community  property  is,  on  hct 
husband's  death,  subject  to  the  inheritance 
tax." 

A  consideration  of  this  matter  was  enter- 
tained by  the  Supreme  Court  of  Idaho  ia 
the  case  of  Kohny  v.  Dunbar,  21  Idaho,  258, 

121  Pac.  644,  39  I*  R.  A.  (N.  S.)  1107,  Ann. 
Cas.  1913D,  492.  The  statute  of  Idaho  (Rev. 
Codes,  f  2680),  like  onr  statute,  provides 
that: 

"All  other  property  acquired  after  marriage  by 
edthcr  husband  or  wife,  mcluding  the  rents  and 
pi^^ts  of  the  separate  property  of  the  husbami 
and  wife^  is  community  proB6rtr»  unless  hj  tM 
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instrument  by  whidi  any  such  property  ib  ac- 
quired by  the  wife  it  is  provided  that  the  rents 
and  profits  thereof  be  applied  to  her  sole  and 
aeparate  use,   •   •   • " 

The  Idaho  statute  in  this  respect  compares 
with  section  216fl  of  our  Revised  Laws. 
Section  2680  of  tlie  M:atiite  of  Idaho  pro- 
rides: 

"The  husband  has  the  management  and  con- 
trol of  the  community  property,  with  the  like 
^wolute  power  <A  disposition,  other  than  testa- 
mentary, as  he  has  of  his  separate  es- 
tate. ••* 

This  section  of  the  Idaho  statute  compares 
with  section  2160  of  our  Bevised  Laws.  Sec- 
tion 5713  of  the  Revised  Code  of  Idabo  is  as 
follows: 

"Upon  the  death  of  either  husband  or  wife, 
one  half  of  the  community  property  shall  go  to 
the  sorvivor,  aubjeot  to  the  community  debts, 
and  the  other  half  shall  be  subject  to  the  tes- 
tamentary disposition  of  the  deceased  husband 
or  wife,  sahject  also  to  the  community  debts. 
In  case  no  testamentary  disposition  shall  hare 
been  made  by  the  deceased  husband  or  wife  of 
his  or  her  half  o£  the  community  property,  it 
ahall  deacend  eaually  to  the  l^itimate  'issue 
of  his.  her,  or  their  bodies.  If  there  be  no  is- 
sue  of  said  deceased  living,  or  none  of  their  rep- 
resentativea  living,  then  the  said  community 
property  shall  all  pass  to  the  sorvivor,  to  the  ex- 
clusion of  collateral  heirs,  subject  to  the  com- 
munity debts,  the  family  allowance,  and  the 
charges  and  expenses  of  administration." 

The  provision  In  this  section  of  the  Codes 
of  Idaho  by  which  oue-balf  of  the  community 
property  goes  to  the  surviving  spouse  differs 
some  from  sections  2164  and  2166  of  oar  Re- 
vised Laws,  inasmuch  as  the  former  sec- 
tion of  our  Code  it  Is  provided  that  qn  the 
death  of  the  wife  the  entire  community  prop- 
erty belongs  without  admlntotratlon  to  the 
survtvlng  husband*,  while  in  the  latter  sec- 
tion of  our  Code  it  provides,  as  does  the  Code 
of  Idaho,  that  upon  the  death  of  the  husband 
one  half  of  the  community  property  goes  to 
the  surviving  wife,  and  the  other  half  is  sub* 
Ject  to  testamentary  disposition  of  the  bus- 
band. 

Mr..  Justice  Ailsble,  In  speaUng  for  the  Su- 
preme Court  of  Idaho,  after  dwelling  at  some 
Iragth  on  tbe  laws  of  tliat  state  relative  to 
the  acquisition  and  dlspositl(m  of  community 
property,  says: 

"The  foregoing  section  (sectira  5713,  Revised 
Codes)  oE  the  statute  recognizes  the  husband  and 
wife  as  equal  partners  in  the  community  estate, 
and  it  authorizes  each  to  dispose  of  his  or  her 
half  by  wiU.  It  also  provides  that  the  survivor 
shall  amtlnue  to  be  the  owner  of  half  of  such 
property  subject  only  to  the  payment  of  the  com- 
munity debts.  This  statute  clearly  and  unmis- 
takably provides  that  the  surriving  spouse  takes 
bis  or  her  half  of  the  community  property,  not 
by  succession,  descent,  or  inheritance,  but  as 
survivor  of  the  marital  community  or  partner- 
sMp." 

In  an  early  case  (Hall  v.  Jiduu^  17  Idaho, 
224,  105  Pac.  71)  that  court  had  exineesed 
Itself  that; 

"The  title  to  the  community  ijiroperty'  is  in 
the  husband,  and  during  the  existence  of  the 
community,  the  wife's  interest  in  the  commanity 
ttopextj  Is  a  mert  ejqteetancy." 


In  the  case  (tf  Kobny  t.  Ihrnbar,  aiQtra, 
however,  the  court  dwelt  np<m  this  expres- 
sion, and  emphasized  the  foct  that  while 
such  an  expression  was  applicable  to  the  mat- 
ter involved  in  the  case  of  Hall  v.  Johns,  as 
it  might  have  been  applicable  when  used  by 
the  Supreme  Court  of  California  In  the  case 
of  In  re  Burdick,  supra.  It  had  no  reference, 
and  could  not  be  correctly  asserted  where 
the  question  Involved  was  the  determination 
of  the  nature  of  the  wife's  Interest  in  the 
community  property. 

l!he  Supreme  Court  of)  Utah,  In  the  case  of  - 
the  Estate  of  Bullen,  151  Pac.  533,  L.  R.  A. 
1916C,  670,  reviews  at  length  various  deci- 
sions rendered  In  the  several  Jurisdictions, 
and  under  the  several  statutory  provisions, 
on  the  subject  of  the  application  of  the  In- 
heritance tax  law  to  property  passing  to  the 
surviving  spouse.  The  statute  of  the  state 
of  Utah  (Oomp.  Laws,  1907,  S  2826),  some- 
what similar  to  that  found  In  Nebraska,  pro- 
vides: 

"One-third  in  value  of  all  the  legal  or  equita- 
ble estates  in  real  property  possessed  by  the  hus- 
band at  any  time  during  Uie  marriage,  and  to 
which  the  wife  had  made  no  relinquishment  of 
her  rights,  shall  be  set  apart  as  her  property  in 
fee  simple  if  she  survive  hira,   •   •   •  " 

The  court  there  held  that: 

"What  the  wife  receives  imder  section  2826 
one-third  in  fee  simple  of  all  the  legal  and  equi- 
table estate  in  real  property  possessed  by  the 
husband  during  coverture,  and  not  relinquished 
by  her,  she  receives,  not  as  an  heir  of  her  hus- 
band, but  in  her  own  right,  something  which  be- 
long to  her  absolutely,  and  of  which  she  could 
sot  have  been  deprived  by  will  or  by  any  other 
voluntary  act  of  her  husband  without  her  con- 
sent. Under  that  section,  she  is  not  an  heir 
within  the  meaning  of  our  iotegtate  or  succes- 
sion statutes.  Waddle  v.  SYasier,  245  Mo.  391, 
151  8.  W.  87;  Golder  v.  Colder,  95  Mo.  258, 
49  Atl.  1050;  Gardner  v.  Skinner,  195  Mass. 
164,  80  N.  E.  825;  Braun  v.  MathieBon,  139 
Iowa,  409,  lie  N.  W.  789;  Oauch  v.  St.  Louis 
Mut.  U  Ins.  Co.,  88  IIL  251,  30  Am.  Rep.  654; 
McNutt  V.  McNutt,  116  Ind.  545,  19  N.  E.  115, 
2  L.  R.  A.  372;  MlUer  v.  Fiaegan.  26  Fla.  29. 
7  South.  140,  6  L.  R.  A.  813." 

In  the  case  of  Warburton  t.  White,  179 
U.  S.  494,  20  Sup.  Ct  408,  44  L.  Sd.  655,  the 
Supreme  Court  of  the  United  States,  speak- 
ing through  Mr.  Justice  White,  now  Chief 
Justice,  in  considering  the  question,  under 
the  statutes  of  the  state  of  Washington,  on 
the  necessity  of  the  wife  Joining  with  the 
httsband  in  the  disposition  of  community 
property,  reviewed  the  several  decisions  of 
.  the  Supreme  Court  of  the  state  of  Washing- 
ton on  the  subject,  and  In  dwelling  on  the 
Interest  of  the  wife  In  the  community  prop- 
erty said: 

"Property  acquired  during  marriage  with  com- 
munity funds  became  an  acguSt  of  the  communi- 
ty, and  not  the  sole  property  of  the  one  In 
whose  nnme  the  property  was  bought,  although 
b^  the  law  existing  at  the  time  the  husband  was 
given  the  management,  control,  and  power  of 
sale  of  such  property,  this  right  bein^  vested  in 
him,  not  because  he  was  the  exclusive  owner, 
but  because  by  law  he  was  created  the  agent  of 
the  community:  the  proceeds  of  the  property 
when  sold  by  him  becoming  an  aeqodt  of  the 
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commanitT,  anbjeet  to  the  trast  which  the  stat- 
ute imposea  upon  the  husband,  from  the  very  na- 
ture of  the  property  relation  engendered  by  the 
provision  for  the  community." 

Mr.  Justice  Holmes,  In  8i>eaklng  for  the 
Supreme  Court  of  the  United  States  In  the 
case  of  Amett  t.  Reade,  220  U.  S.  311,  31  Sup. 
Ct.  425,  55  L.  Ed.  477,  36  L.  R.  A.  (N.  S.) 
1040,  referred  to  the  decision  In  the  case  of 
Warburton  v.  White,  supra,  and,  addresdng 
himself  to  the  same  subject,  said: 

"It  ifl  very  plain  that  the  wife  has  a  greater 
interest  than  the  mwe  possibility  of  an  expects- 
ant  heir.  For  it  is  conceded  by  the  omrt  below 
and  everywhere,  we  believe,  that  in  one  way  or 
t  another  she  has  a  remedy  for  an  alienation  made 
in  fraud  of  her  by  her  hoaband." 

Mr.  Ross,  In  his  work  on  Inheritance  Taxa- 
tion, after  referring  to  the  several  dedslona 
of  the  Supreme  Court  of  California,  makes 
special  note  of  the  dechdon  of  the  Supreme 
Court  of  Idaho  In  the  case  of  Ktdmy  v.  Dan- 
bar,  sapra,  and  says:  can  be  no  doubt 
that  the  Idaho  court  haa  reached  the  right 
conclusion ;"  and  then  proceeds  to  make  the 
fortber  obseEratbni  vhUih  we  think  most  ap* 
Idlcable  to  tiw  provisions  of  onr  statute  as 
they  are  presented  to  ns,  and  says: 

"The  Legislature,  In  adopting  the  community 
system,  intended  to  provide  a  real  marital  com- 
J  mnnity  in  property  and  accord  to  the  wife  a 
fuller  measure  of  property  rights  than  was  hers 
under  the  common  law.  The  L^islature  did 
not  suppose  it  was  providing  her  a  mere  ex- 
pectancy during  the  husband's  life  and  an  In- 
heritance on  his  death.  That  would  be  far  from 
what  is  contemplated  in  the  very  natare  of  com- 
munity property.  And  certainly,  in  adopting 
the  Inheritance  system  of  taxation,  the  Legisla- 
ture did  not  have  In  mind  the  exacUoa  of  tribute 
from  the  community  interest  of  a  wife  upon  the 
death  of  her  husband.  In  his  lifetime  such  in- 
terrat  is  her  own  property,  practically  in  the 
foUest  sense,  except  that  the  law  constitutes  him 
the  agent  for  its  control  and  management ;  and 
the  removal  of.  the  agent  by  death  in  no  wise 
works  a  transmission  of  title  to  be  subjected  to 
the  succession  tax."  Ross,  Inheritance  Taxa- 
tion, 81. 

[I]  Bespondent  arsues  at  some  length  that 
the  expression  "goes  to"  In  section  2166  Im- 
plies a  dUferent  significance  from  the  term 
"belengs"  as  ftmnd  in  section  2164  with  refer- 
ence to  the  commnnlty  property  on  the  death 
of  the  wtC^  In  this  respect  they  say  that 
the  term  "goes  to,"  as  used  with  reference  to 
community  property  on  the  death  of  the 
husband,  means  "rests  In;"  and  hence  we 
are  to  Infer  tbat  this  term  was  used  advised- 
ly by  the  Legislature  to  oonver  the  idea  that 
0ie  wife's  interest  In  the  community  proper- 
ty vested  In  her  only  after  the  death  of  the 
husband;  and  this  would  lead  to  the  conclu- 
sion that  prior  to  the  dissolution  of  the  com- 
munlty  the  wife  was  not  in  any  wise  vested 
with  any  part  of  the  community  property. 
We  are  not  willing  to  accept  this  reasoning 
as  against  those  provisions  which  we  find  in 
our  general  legislation  on  the  subject  of  the 
relation  of  husband  and  wife,  and  more  espe- 
cially In  view  of  the  peculiar  provisions  of 
our  organic  law  on  the  subject  Sectlcn  31, 
«rt.  4,  (tf  our  GonstltutlcHi  reads: 


"AH  property,  both  real  and  personal,  of  tiie 
wife  owned  or  claimed  by  her  before  marriage, 
and  that  acquired  afterward  by  gift,  devise  or 
descent,  shall  be  her  separate  property;  and 
laws  shall  be  passed,  more  clearly  defining  the 
rights  of  the  wife  in  relatloo,  as  well  to  her  sep- 
arate property,  as  to  that  hdd  In  common  witii 
hw  husband.  Laws  shall  also  be  passed  provid- 
ing for  the  registration  of  tlie  infe's  separata 
property." 

The  word  "held"  has  been  construed  to 

mean  ownership  (Wey  v.  Salt  Lake  City,  35 
Utah,  604,  101  Pac.  381 ;  Hlgglns  v.  Downs, 
101  Ak).  Dir.  119,  91  N.  Y.  Supp.  937),  and 
we  find  DO  good  reason  for  holding  tbat  the 
word  "held,"  as  here  used,  was  not  intended 
to  convey  the  Idea  of  a  peculiar  yet  distinct 
ownership.  Here  Is  a  provision  In  the  Con- 
stitution recognizing  the  separate  property  of 
the  wife,  and  also  recognizing  a  class  of 
property  which  would  be  known  as  commn- 
nlty property,  which  property  would  be  "held" 
by  her  In  common  with  her  husband.  Would 
It  not  be  a  distortion  of  the  sense  generally 
conveyed  by  the  word  "held,"  and  especial^ 
In  view  of  the  manner  of  Its  use  here,  to  say 
that  It  only  conveyed  an  Idea  of  future  ex- 
pectancy? Upon  what  substantial  theory 
shall  we  say  that  it  was  used  by  the  framers 
of  the  Constitution  to  convey  no  greater  Idea 
of  property  ownership  In  the  wife  than  that 
of  an  belr  of  her  husband,  with  whom  It 
was  declared  she  hdd  in  common? 

Here  was  a  coniatitutlonal  recognition  of 
the  wife's  "rights"  In  two  distinct  dasses  of 
property,  i.  e.,  that  which  was  designated  her 
separate  property  and  that  which  was  des- 
ignated as  property  "hdd  by  her  in  common 
with  her  husband."  Here  Is  a  peculiar  avoid- 
ance of  terms  that  might  Cbuvey  an  Indeflnite 
sense.  If  the  framers  of  the  organic  law 
sought  to  protect  in  the  wife  a  right  In  the 
community  property  which  would  only  accrue 
to  her  on  the  dlasolutlou  of  the  community; 
if  tbey  sought  to  have  laws  enacted  more 
clearly  defining  the  rights  of  the  wife  to  an 
interest  In  the  community  property  which 
dionld  come  to  her  on  the  death  of  the  hus- 
band; why  did  they  use  the  comprehensive 
term  "rights  of  the  wife  *  •  •  to  that 
(property)  held  in  common  with  her  hus- 
band?" Any  reasonable  Interpretation  of  this 
provbdon  must,  as  we  view  it,  convey  the 
idea  of  propwty  rights  in  prteuenti.  — 

We  are  referred  by  respondent  to  the  deci- 
sion of  the  Supreme  Court  of  Tennessee  in 
the  case  of  Knox  t.  Bimerson,  123  Tenn.  416, 
131  S.  W.  972.  The  case  Is  not  strictly  In 
point  here,  save  by  way  of  contrast  with  the 
facts  therein  dealt  with.  The  principal  ques- 
tion was  as  to  the  appUcatlcm  of  the  In- 
beritanoe  tax  law  where  the  estate  passed 
by  wllL  This  decision  was  rendered  In  the 
light  <A  a  statute  estabUiOiing  a  dower  Inters 
est  In  favor  of  the  wife.  The  court  there 
held  no  more  than  to  declare  the  property 
thus  passing  to  be  subject  to  the  taxation. 
The  court  reasserts  a  principle  declared  In 
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state  r.  Alstm,  M  Teon.  074.  80  S.  W.  700, 
28  li.  R.  A.  178,  wherein  it  aays: 

**In  Arriving  at  the  meaning  of  the  statate 
under  consideration,  it  ii  proper  to  remember 
that  a  successioQ  tax  ia  not  a  barden  imposed 
upon  property,  but  is  a  privilege  tax  npon  the 
right  of  taking  property  from  another,  whether 
b7  will  or  derolutlon  as  a  matter  of  law." 

It  is  not  necessary  to  dwell  on  this  princi- 
ple bere,  because,  viewing  the  matter  as  we 
do  In  the  Ilj^t  of  the  great  weight  of  au- 
thority, and  especially  nnder  statntes  pro- 
viding for  the  community  system,  there  is 
_no  "taking  property  from  another,  either  by 
"will  or  legal  devolotlon."AThe  property  here 
going  to  the  appellant  was  property  which 
she  at  all  times  tinder  our  statutory  provi- 
sion  "held  in  common  with  her  boshond." 
Hence  there  was  no  iwivllege  to  be  taxed,  but 
rather  a  ••right"  tn  property  recc«nlzed  by 
statutory  prescription  "held"  by  her  at  all 
times  "In  cwomon  with  her  husband."  The 
death  of  the  husband  only  dtesolved  the  com- 
munity, and  released  tlut  which  she  held 
from  the  statutory  dominance  of  her  deceas- 
ed ipooseL 

The  decision  of  the  lower  court  In  this  case 
was  based  squarely  upon  that  line  of  deci- 
slons  which  we  find,  emanating  frcun  the  Su- 
pmne  Court  oi  California,  and  to  wtaicb  we 
have  referred  more  or  less  eztHtslT^,  the 
doetEine  annoimced  by  which  has  been  crao- 
mented  on,  if  not  criticized,  In  the  sereral 
JorlsdlctionB  where  this  matter  has  been 
carefully  considered.  The  doctrine  asserted 
by  the  Supreme  Court  of  Oalifionla  in  these 
■ereial  dedalons  la  based  npcm  the  oonClii> 
sloa  that  tbe  Interest  ot  tlw  wife  in  the  oom- 
mtmlty  property  Is  Oui  mere  poesibtlity  (tf 
an  expectant  heir.  This  doctrine  has  receiv- 
ed the  stamp  ot  dlsan^roral  by  the  Supreme 
Court  oC  the  United  States  In  the  case  ot 
Araett  T.  Beade,  supra,  as  well  as  by  an 
equally  significant  expresaion  coming  from 
thatcourt  in  the  case  ot  Warbnrhm  v.  Whtt^ 
supra.  For  this  reason*  it  for  no  other,  we 
would  be  on  willing  to  follow  thhi  doctrine, 
ntrtwitbstanding  its  eminent  authority,  and 
the  further  fact  that  the  statutes  of  the  state 
ot  California  an  almost  identical  to  our 
own.  But  more  than  thls^  we  are  at  a  loss  to 
reconcile  the  dedstons  of  that  court  in  the 
cases  of  Mbffltt,  E^redcels.  and  Kennedy,  so- 
iwa,  holding  that  the  survlTlDg  irtte  takes  her 
riteare  ot  the  community  propwty  only  as  an 
beir,  with  tlie  doctrine  found  in  many  other 
dedsliuiB,  for  example,  De  Godey  t.  Godey, 
89  Cal.  167,  to  the  effect  that  the  wife's  "right 
In  ttie  commnnlty  pn^erty  is  as  weU  d^ned 
*  *  -*  in  contemplaUon  of  law,  even  during 
the  marriage,  as  Is  that  of  the  husbend." 

This  court,  speaking  through  Ui.  Justice 
Leonard,  in  the  case  of  Wright  v.  Smith,  18 
Mev.  148,  T  Pnc.  36S,  In  considenng  the  et- 
fect  of  our  statutory  prorlslon  on  the  com- 


mnnlty property  t»  the  death  ot  lite  husband, 
said: 

"Undw  the  statute  the  title  to  communitr 
property,  subject  to  the  payment  of  legal  Indebt- 
ednesB,  waa  in  appellant  (snrvtrlng  wife),  Uid  an 
administrator  was  not  required  to  ctmvey  the  ti- 
tle or  distribute  the  estate." 

The  dedslon  in  the  case  of  Wright  v. 
Smith,  aupia.  as  Indicated  by  the  expression 
quoted,  as  well  as  by  other  expressions  found 
in  the  opinion,  supports  the  position  we  take 
here. 

f'rom  all  our  statutory  enactments  bear-  J/ 
Ing  upon  the  sabject  of  the  relation  of  hus- 
band and  wife,  and  especially  from  those 
having  to  do  with  the  acqulHltlon,  retention, 
and  disposition  of  the  community  property, 
we  are  unable  to  arrive  at  a  conclusion  that 
the  CouBtitutlon  framers  and  the  Legislature 
In  establishing  the  commnnlty  system  and  In 
promulgating  laws  defining  the  rights  of  hus- 
band and  wife  as  to  pr<^erty  thus  held,  hi- 
tended  other  than  that  the  wife  should  have 
an  Interest  in  the  property  acgnlred  by  the 
Joint  effort  of  the  communis,  which  interest, 
while  it  should  remain  In  a  sense  Indistln' 
gulahable  daring  the  existence  ot  the  commu- 
nity, was  neverthtiess  a  property  Interest  of 
which  die  was.  at  all  times,  possessed.  The 
fact  that  the  Legislature  may  have  seen  fit 
to  place  the  control  ot  this  commnnlty  pn^ 
erty  In  the  husbaiMl  In  no  wise  detracts  from 
the  fiict  that  the  vtojfoety  as  such  was  a 
thing  in  which  the  wife  had  at  ail  times  a 
vested  Interest  We  are  unwilling  to  accept 
what  we  deem  an  Inconslstettcy  which  would 
hold  that,  while  on  the  one  hand,  the  hns- 
band  could  not  derive  the  wife  <kC  her  Inter- 
'  est  by  testamentary  disposition,  and  that,  as 
illustrated  in  the  case  at  bar,  no  provlsloD 
or  mention  need  be  made  In  a  will  or  testa- 
ment as  to  the  dlqKwitlon  ot  that  one-halt 
of  the  communltT  proper^  which,  under  the 
law,  goes  to  the  wife,  yet,,  on  Qie  other  hand, 
she  can  be  regarded  as  taUng  this  pnvertr 
only  aa  an  expectant  hrtr.  ' 

It  may,  ire  think,  be  asserted,  supported 
by  the  great  weight  ot  authority,  tiiat  the  In- 
terest of  the  wife  In  Cbe  commnnlty  property 
and  her  title  thereto  is  no  less  than  that  held 
by  the  huaband,  and  this  interest  and  title 
in  the  wife  Is  not  to  be  regarded  aa  a  meaeo 
e:q>ectancy.  5  B.  0.  L.  800, 

ConcludtnA  aa  we  do,  that  the  wife's  In- 
terest in  the  community  prc^ertsr  goes  to  bar, 
not  by  sncoesdon  or  Inlieritance,  but  rather 
by  a  right  vested  hi  her  at  all  ttmea  during 
marriage,  it  follows  that  It  is  not  subject  to 
the  law  ot  inheritance  tax. 

The  Judgment  la  reversed.  Tbs  cause  Is 
remanded,  with  instmctioos  to  the  lower 
court  to  enter  Judgment  tar  the  appellant 

N0BCB0S8,  a  J.,  and  COLBMAN. 
concur. 
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SEXTON  T.  ATCHISON,  T.  &  S.  P.  RY.  CO. 

et  aL   (S.  F.  7859.) 

(Supreme  Court  ot  Califoniia.   Dec.  8,  191S.) 

1.  Railboads  «s>9(1)— Bahaoad  Gohuissioit 

— JrnioiAL  Review. 
Under  Const,  art.  12,  fg  22,  23,  creBtin?  the 
Railroad  Conunission  and  declaring  the  author- 
ity of  the  Legislature  to  confer  powers  germane 
to  the  subject  of  the  regulation  and  control  of 
public  utilities  upon  the  Railroad  Commission 
to  be  plenary  and  unlimited  by  any  provision 
of  the  Constitution,  Public  UtUities  Act  (St. 
1915,  p.  161)  §  67,  nroviding  that  no  court  of 
thie  state,  except  the  Supreme  Court^  to  the 
extent  herein  specified,  ahail  have  juriBdiction 
to  review,  reverse,  correct,  or  aunu  any  order 
or  dedsion  of  the  commission  or  to  auspend  or 
delay  the  execution  or  operation  thereof,  or  to 
enjoin,  restrain,  or  interfere  with  the  commis- 
idon  in  tbe  performance  of  its  oScial  duties,  pro- 
vided that  the  writ  of  mandamus  shall  lie  from 
the  Supreme  Court  to  the  commission  in  all 
proper  cases,  cannot  be  questioned  by  reason 
of  ail 3  other  provision  of  the  state  ConstitutioQ. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
CenL  Dig.  S$  12-16 ;  Dec.  Dig.  «=s>9(l).] 

2.  Bailboadb  «=>9(2)— Control  and  Beott- 

LATION— SUPEBVISION  BT  PUBLIC  OfFICBB— 

Statute— "Official  Duties." 
In  Public  Utilities  Act,  S  67,  in  the  use  of  the 
words  "official  duties,"  meaning  any  duty  de- 
fined by  the  act,  is  a  valid  and  effective  limita- 
tion of  the  power  of  the  state  courts  to  the  ac- 
tiona  specifically  authorized  by  the  act,  so  that 
the  superior -court  has  no  power  to  enjinn  the 
Railroad  Commission  or  render  any  judgment 
that  would  interfere  with  it  in  tbe  performance 
o£  its  official  duties,  and  hence  has  no  right  on 
the  suit  of  a  stockholder  to  enjoin  a  railway 
company  and  its  dire(^ra  from  complying  with, 
the  proviBi(»is  of  section  11  of  the  act,  providing 
eree  passes  on  railroads  for  the  commission 
and  its  officers  and  employes. 

iEd.  Note. — For  other  eases,  see  Bailroada, 
Cent.  Dig.  gS  17-19 ;  Dec.  Dig.  «=39(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Olllcial  Duty.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  J.  E.  Sexton  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
From  Judgment  for  defendant  sustainlDff  de- 
murrers to  the  complaint,  plaintiff  appeals. 
AflElnued. 

Hf^Nalr  &  Stoker,  of  San  Fraaidsco,  for 
appellant.  Douglas  Brookman,  of  Saa  Fran- 
tiBco,  for  respondent  Railroad  Commission 
of  California.  E.  W.  Camp  and  U.  T.  Clot- 
felter,  both  of  Los  Angeles,  tor  resiHtndent 
Atchlsffli,  T.  ft  'S.  F.  Ry.  Co. 

ANGBLLOTTI,  G.  J.  Demurrers  to  plain- 
'tifTs  GtHnpIalnt  were  sustained  In  the  supe- 
rior court  and  Judgment  was  thereupon  given 
in  teTor  of  defendants.  This  Is  an  appeal  by 
plaintiff  from  such  judgment. 

The  action  was  by  plaintiff  as  a  stockhold- 
er of  the  defendant  railway  company  against 
such  railway  company  and  its  directors  and 
the  members  of  the  Railroad  Commiinslon  of 
the  state  to  obtain  a  decree  restraining  the 
railway  company  and  Its  directors  from  is- 


suing or  hcHioring  free  transportation  over 
Its  lines  In  the  state  to  the  Railroad  Oom- 
mlasion,  Its  ofllcers  and  waployta,  and  re- 
stralnlng  tbe  Railroad  Commission  from  In- 
stituting or  prosecuting  any  action,  dvll  or 
criminal,  as  against  said  railway  company  or 
any  of  Its  officers,  agents,  or  employes  for 
failure  to  comply  with  the  provisions  of  the 
Public  JJtiiitles  Act  relative  to  such  trans- 
portation. The  Public  Utilities  Act  provides 
in  section  11  as  follows : 

"The  commissioners  and  the  officers  and  em- 
ployes of  the  commission,  shall,  when  in  the 
performance  of  their  official  duties,  have  the 
right  to  pass,  free  of  charge,  on  all  railroads, 
carSf  vessels  and  other  vebides  ot  eveiy  common 
earner  •  •  *  subject  in  whole  or  in  part  to 
control  or  regulation  by  the  commission,  be- 
tween points  within  this  state,  and  such  persons 
shall  not  be  denied  the  right  to  travel  upon  anjr 
railroad,  car,  vessel  or  other  vehicle  of  such 
common  earner,  whether  such  railroad,  car,  ves- 
sel or  other  vehide  be  used  for  the  transporta- 
tion of  passengers  or  freight,  and  regardless  of 
its  class."    i^tats.  1915.  p.  121. 

It  further  provides  In  siAtdtvlslon  8  of  sec- 
tion 17  that : 

"The  members  of  the  Railroad  Commission, 
their '  officers  and  employes,  shall  be  entitled, 
whm  in  the  performance  of  their  official  duties, 
to  free  transportaUon  over  the  lines  of  all 
common  earners  within  this  state."   Stats.  191fl, 

p.  i;i6. 

It  Is  In  parsnance  of  these  provisions  that 
the  directors  of  the  ratlwoy  company  have 
authorized  and  caused  the  issuance  of  free 
transportation  to  the  members,  officers,  and 
employ^  of  the  Railroad  Commission,  and 
caused  the  same  to  be  honored,  and  will  con- 
tinue to  do  so  unless  restrained.  Under 
other  provisions  of  the  Public  Utilities  Act, 
any  railway  comjuny  falling  to  comply  .with 
any  provision  of  the  act,  including  these  pro- 
vtstons,  and  Its  officers,  are  sabject  to  severe 
penalttes,  each  day's  cwtlnuance  of  sncb  a 
failun  being  declared  a  separate  and  distinct 
irfCense,  and  it  Is  snbstantlally  alleged  that 
the  penalties  are  so  drastic  that  neither  the 
company  nor  Its  directors  can  reasonably  af- 
ford to  refuse  to  comply  with  the  provjsiona 
for  the  purpose  ot  testing  the  valldtty  of  the 
same.  It  is  further  allied  in  tbe  complaint 
that  in  the  event  of  any  such  failure  the 
Railroad  Commission  will  Institute  proceed- 
ings against  the  cwnpany  and  its  officers  to 
CTforee  the  civil  and  criminal  penalties  pre- 
scribed by  the  act. 

It  is  daimed  that  these  provisions  of  the 
act  are  unconstitutional,  null,  and  void,  In 
that  their  enforccnnent  deprives  the  rellwar 
company  of  Its  pn^rty  without  due  process 
of  law,  and  denies  to  said  company  the  equal 
protection  of  the  laws,  in  violation  of  the 
Fourteenth  Amendment  of  the  ConstttntioD 
of  the  United  States  and  of  sectl<m  14  of  ar- 
ticle 1  of  the  Constitution  of  this  statfr  It 
is  also  claimed  that  they  violate  section  19 
of  article  12  of  the  state  Constitntion.  Tbe 
question  whether  a  state  uiay  lawfully,  In 
view  of  the  provision  of  the  federal  Consti- 
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totlon  leferred  to^  Teqiliie  free  transporliatton 
at  the  bands  of  a  railway  company  for  ttie 
Ballroad  ComniliBlon  and  the  officers  and 
employes  of  sach  commission,  when  In  Qie 
performance  of  any  of  their  offldal  duties, 
especially  when,  as  here,  ttiose  duties  include 
not  only  the  supervlBlon  of  railroads,  but  also 
of  gas  companies,  electric  light  companlea, 
pipe  line  companies,  telephone,  telegraph,  and 
water  companies,  etc.,  Is  not  discussed  In 
the  briefs,  and  la,  as  .we  look  at  the  matter, 
one  that  we  cannot  properly  decide  on  this 
appeaL 

Section  er  of  the  Public  CtUities  Act  pro- 
vides, among  other  things,  as  ft}lIows : 

"No  court  of  this  state  (except  the  Supreme 
Court  to  the  extent  herein  specified)  ahall  have 
jurisdiction  to  review,  reverse,  correct  or  annul 
any  order  or  decision  of  the  commissiou  or  to 
aospend  or  delay  the  execution  or  operation 
thereof,  or  to  enjoin,  rettrain  or  interfere  mitk 
the  eommigaion  in  the  performance  of  its  oMcial 
dutiea:  Provided,  that  the  writ  o(  manaamus 
shall  lie  from  the  Supreme  Court  to  the  com- 
mission in  all  proper  caaes."  (The  italics  are 
oura.) 

In  Pacific  Tel.  &  TeL  Co.  v.  Bshleman  et 
aL,  166  CaL  640,  137-  Pac.  U19,  50  L.  B.  A. 
(N.  S.)  662,  Ann.  Caa.  1915C,  822,  It  was  held 
by  all  the  six  justices  participating:  First, 
that  by  vlrtne  of  certain  provisions  of  sec- 
tions 22  and  23  of  article  12  of  our  Constitu- 
tion substantially  declaring  the  authority  of 
the  Legislature  to  confer  any  powers  germane 
to  the  subject  of  the  regulation  and  control 
of  public  utilities  upon  the  Railroad  Commis- 
sion to  be  plenary  and  unlimited  by  any  pro- 
vision of  the  Constitution,  the  validity  of 
any  such  grant  of  power  by  the  Legislature 
cannot  be  questioned  by  reason  of  any  other 
provision  of  the  state  Constitution ;  and,  sec- 
ond, that  the  provision  of  section  67  herein- 
before quoted  is  therefore  a  valid  and  effec- 
tive limitation  on  the  courts  of  the  state, 
the  theory,  as  substantially  stated  In  the  con- 
curring opinion  of  Mr.  Justice  Slosa.  being 
that  to  limit  the  power  of  review  by  the 
courts  of  orders  of  the  Railroad  Commission 
or  to  limit  the  power  of  courts  to  restrain 
or  interfere  with  the  commission  In  the  per- 
formance  of  its  official  duties  was  quoad  hoc 
to  confer  upon  the  Railroad  Commission  a 
greater  or  more  absolute  power.  While  that 
case  Involved  questions  as  to  the  review  of 
an  order  of  the  Railroad  Commission,  the 
reasoning  Is  equally  applicable  to  that  por- 
tion of  the  provision  of  section  67  relative 
to  the  matter  of  enjoining,  restraining,  or 
Interfering 'With  the  commission  In  the  per- 
formance of  Its  official  duties.  It  is  unneces- 
sary here  to  restate  or  attempt  to  add  to 
the  learned  and  ezhaustiTe  dlscosslon  of  the 
question  contained  In  the  <^)inion  of  Mr.  Jus- 
tice Henshaw  and  the  concurring  oidnion  of 
Mr.  Justice  Sloas.  Briefly  stated,  the  conclu- 
Bi<m  of  Mr.  Justice  Hehshaw,  concurred  in 
by  Justices  Lorigan  and  MelTln,  was  snbstan- 
ttally  that  such  deprivation  of  Jurisdiction 
of  the  courts  ot  the  state  as  is  made  by  sec- 


749 

tlon  67  of  the  Public  Utilities  Act  may  not  be 
questioned;  and  the  conclusion  of  Mr.  Jus-, 
lice  SloBS,  concurred  In  by  Mr.  Justice  ^law 
and  the  writer  of  this  opinion,  was  that  thec9 
could  be  no  objection  under  the  Constitution 
of  the  state  to  said  section  67,  and  that,  by 
reason  of  said  section,  no  court  ot.  the  state 
other  than  the  Supreme  Court  has  any  power 
to  review  the  orders  of  the  commlBston,  or 
to  (xtntrol  Its  official  action. 

It  is  urged  that  said  section  67  has  only  to 
do  with  the  matter  of  review  and  enfocce- 
m&it  of  orders  and  deddons  of  tlie  commls- 
Sim,  and  is  not  concerned  with  the  matter 
ct  the  enforcement  of  the  {ffovlslona  of  the 
Public  Utilities  Act  by  the  oomndasion.  It 
Is  further  urged  that  there  tan  be  no  offldal 
duty  within  tlra  meaning  <d  that  term  as 
used  In  the.  section  to  enforce  a  provision  of 
the  act  that  is  in  violation  of  a  oonstltutioa- 
al  provlslinif  as  la  claimed  to  be  the  situation 
with  relaUcoi  to  the  provisions  of  the  act  re- 
garding free  transportation,  and  that  It  was 
not  the  design  of  the  sediloa  to  Interfere  In 
any  way  .with  the  Jurisdiction  of  the  superior 
court  to  inquire  as  to  the  validity  of  any 
provision  of  the  act  and  to  prevent  by  Injunc- 
tion the  attempted  enforcement  by  the  com- 
mission of  the  provision  if  It  found  it  to  be 
Invalid.  The  first  of  these  claims  is  not  very 
earnestly  prised,  and,  of  course,  could  not  be 
in  view  of  the  language  of  the  section.  The 
matter  of  orders  and  dedsitms  of  the  com- 
mission is  dealt  with  In  the  first  portion  of 
the  provision;  while  the  latter  portion,  in 
language  that  cannot  be  read  otherwise,  pre- 
vents any  suc^  Interference  as  Is  therein  de- 
clared with  any  official  duty  of  the  commis- 
sion. We  are  satisfied  that  the  second  claim 
Is  equally  untenable.  The  plain  design  of 
the  provision  was  to  prevent  any  Interference 
with  the  commlBsion  by  the  courts,  except  as 
prescribed  in  the  act  Itself,  In  the  perform- 
ance of  any  duty  defined  by  the  act.  The 
term  "official  duties,"  as  used  therein,  can- 
not reasonably  be  given  any  other  meaning, 
especially  when  considered  In  connection  with 
the  first  portion  of  the  provision,  as  It  must 
be.  Concededly  no  review  of  any  order  or 
decision  of  the  commission  on  the  alleged 
ground  that  It  Is  vtoletlve  ot  any  constitu- 
tional provision  or  on  any  ground  Is  permit- 
ted to  any  court,  except  as  provided  In  the 
act  itself.  The  clear  Intent  of  the  provision 
as  a  whole  Is  to  place  the  commission,  in  so 
far  as  the  state  courts  are  concerned,  in  a 
position  where  it  may  not  be  hampered  In 
the  performance  of  any  official  act  by  any 
court,  except  to  the  extent  and  In  the  man- 
ner specified  in  the  act  Itself.  To  the  extent 
deemed  necessary  to  accomplish  this  the  Ju- 
risdiction of  state  courts  is  limited  by  the 
provision ;  that  ot  the  superior  court  appar- 
ently being  entirely  taken  away  except  as  to 
certain  actions  specially  authorized  by  the 
act  Itself  to  be  brought  therein  at  the  in- 
stance of  the  commission  to  enforce  penalties 
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or  to  comp^  compllftnce  .with  the  prorlslons 
of  the  act  That  such  special  provtsion  Is 
made  tor  certain  proceedings  In  the  mperlor 
court,  and  that  therein  qnesttons  as  to  the 
Talldlly  of  certain  prorlalons  at  the  act  ma^ 
be  presoited  and  determined,  In  no  wise  In- 
dicates that  the  constructicai  we  give  the 
proTtslon  before  us  is  not  correct  This 
partlcalar  Jurisdiction  Is  simply  left  In  the 
superior  conrt  by  the  act  Itself.  The  ques- 
tion presented  Is  simply  one  of  ccMostructlon, 
and  we  entertain  no  doubt  as  to  the  plain 
meaning  of  the  provision. 

[1,  2]  Tt  seems  dear,  in  view  of  what  has 
been  said,  that-  the  superior  court  has  no 
power  to  enjoin  ttie  commissioners,  or  to  ren- 
der any  Judgmrat  herein  that  would  "inter- 
fere" with  them  in  the  performance  of  the 
official  duties  purported  to  be  cast  upon  tbem 
by  the  PnbUc  UtUltlea  Act,  the  TaUdlty  of 
any  prorirton  of  which  so  far  as  germane  to 
the  subject  of  the  regulation  and  control  of 
public  utlUtlee  cannot  be  questioned,  as  we 
have  seen,  by  reason  of  any  proTlalon  of  the 
state  Constitution  other  than  those  relative 
specially  to  the  Railroad  Commission.  They 
are  authorized  to  proceed  In  accord  with  the 
proTlsIons  of  the  act  unhampered  in  any 
way  by  any  injunction  of  the  superior  court 
It  would  appear  to  follow  that  the  superior 
court  has  no  right  on  the  suit  of  a  stoclchold- 
er  to  enjoin  the  railway  company  and  Its  di- 
rectors from  complying  with  the  proTiaions 
of  the  act  The  learned  trial  Judge  said  as  to 
this: 

"I  do  not  tbinb  that  it  could  be  claimed  tinder 
the  statute  and  the  telephone  case  that  this  court 
would  have  any  power  to  enjoio  the  commisaiwi- 
ers,  but  the  same  object  ia  accomplished  by  en- 
Jolulng  the  directors  of  the  railway  company 
from  UBUinK  the  free  passes.  Tbt  unguage  of 
section  67  is  broad  enough  to  cover  a  proceed- 
ing of  this  sort.  The  Judgment  asked  for  here 
would  necessarily  be  an  interference  with  the 
conuniasion  In  the  performance  of  Its  official  du- 
ties, if  not  in  effect  an  injunction  and  restraint 
forbidden  by  the  statute.* 

We  see  no  necessity  for  saying  anything 
further  on  this  point 
The  Judgment  Is  affirmed. 

We  concnr:.  SLOSS,  J.;  SHAW,  J  ;  HEN' 
SHAW,  J. ;  MBIiTIN,  J. ;  LAWIiOB,  J. 


IiABBABEB  T.  WESTERN  PAOmO  RT.  CO. 
(No.  2287.) 

(Supreme  Court  of  California.   Dec.  4,  1916.) 

1.  NeouoxHCK  «»136(26)  — AononB-OuBS- 
TION  OF  Law  OB  Fact— CONTBIBUTOBT  Neq- 
LiaSNCB. 

Under  Code  Clv.  Proe.  §  1063,  subd.  4.  de- 
claring a  disputable  presumption  that  a  person 
takes  ordinary  care  of  his  own  concerns,  the 
question  of  coatribatory  negligence  becomes  a 
question  of  law  onbr  when  the  evidence  la 
snch  that  the  coort  u  Impelled  to  say  that  it 
Is  not  in  conffict  on  the  facts,  and  that  from 
these  facts  reasonable  men  can  draw  but  on* 


inference  pointing  nneninely  to  the  oegHgenes 
of  plaintiff  contributing  to  bis  own  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  SS  286,  833;  Dec,  Dig.  «=>138(26).i 

2.  BAiLBOAns  «=»827(2)  — OPBBAnoH— Aoci- 

DBNTBIaT  0B0flBIHO--<JOnTBXBUTOBT  NCOLI- 

Where  the  driver  of  a  team  and  wagon  was 
within  sight  of  an  approaching  train  1,500  feet 
before  reaching  a  crossing  and  did  not  stop, 
lookj  or  listen,  he  was  guilty  of  contributory 
negligence  barring  recovery  tor  his  death  In 
coUision  with  the  train  at  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1044;  Dee.  Dig.  <S=:»327(2).] 

3.  BAILBOADe  «S9380(4)  —  Opkbation  —  AOOI- 
DBNT8  AT  QBOSSnrO— CONTBIBUTOBT  NBOU- 
OEIfOB. 

The  conduct  of  the  driver  of  a  wagon  ap- 
proaching a  railroad  crossing,  otherwise  negli- 
gent, is  not  relieved  from  fault  by  virtue  of  nis 
right  to  presume  that  the  railroad  would  not 
run  its  train  at  an  excesdve  speed  in  approach- 
ing  the  crossing. 

[Ed.  Note.— For  otiier  cases,  see  Bsilroads, 
Cent  Dig.  1 1074;  Dee.  Dig.  «s»330(4).] 

4.  RAiLBOAns  «=9827(6)~OEXBATIOir— Acoi- 
DBNT8  AT  CB08SINa--<J0nTBIBUT0BT  NBGU- 
QBnOB. 

That  a  train  by  which  the  driver  of  a  wagon 
was  Btrudk  at  a  crossing 'was  a  spedal  train  did 
not  ralleve  the  driver  of  the  imputation  at 
contributory  negligence. 

[Ed.  Note.— For  other  eases,  see  Rsllroads, 
Cent.  Dig.  1 1048;  Dee.  Dig.  «3)827(6).] 

0.  Bailboadb  <=9>SS0(1])— Opebatiok— Aooz- 

OBNTS  AT  CBOSSINOS— iMSTBUOTIOnS. 
In  an  action  for  death  at  a  railroad  crossing 
in  a  rural  .district  the  court  should  instruct  that 
in  the  absence  of  any  statute  or  ordinance  reg- 
ulating ttie  speed  <a  trslns  a  rate  of  60  niles 
per  hour  ms  not  of  Itself  negligence. 

{Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  I  1164%;  Dec  Dig.  «s»860(U).l 

6.  Railboaus  «=»S61(4)  — Opbbation— AooK' 
OBNTS  AT  Cbossinos— InSTBUeilONS, 
An  instruction  in  an  action  for  death  at  a 
railroad  crossing  that  whenever  highways  are 
laid  oat  to  cross  railroads,  canals,  or  dltdies 
on  putdle  lands,  the  owners  or  corporations 
using  them  must  at  their  own  expense  so  pre- 

8 are  the  roads,  canals,  or  ditches  that  the  pub- 
c  highway  may  cross  the  same  without  dan- 

ger  or  delay,  taken  from  PoL  Code,  |  2694.  is 
iappr<vriate  and  mlslesding,  where  the  huh- 
way  in  question  was  not  uld  out  on  puhUe 
lands. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  I  1197;  Dec.  Dig.  «=>361(4).] 

Departm^t  2.  Ai^;>eal  from  Superior 
Court  ¥nba  County;  Bugoie  P.  llnniinl<*l, 

Judge. 

Action  by  Ell^  Lerrabee,  administratrix 
of  the  estate  of  E.  F.  Larrabee,  against  the 
Western  Pacific  Hallway  Company.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed. 

Warren  Olney,  Jr.,  of  San  Francisco,  W. 
H.  Carlln,  of  MarysvlUe,  and  A.  R.  Baldwin 
and  Jobn  S.  Partridge,  both  of  San  Fran- 
cisco, for  appellant  Edward  B.  Stanwood 
and  Ei.  Ray  Manwiell,  both  of  Marysvtlle,  and 
SulUvan  ft  Sullivan  and  Theo.  J.  Rodie,  all 
of  San  Francisco,  for  respondent 
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HENSHAW.  X  Thla  action  was  bnmght 
to  recover  damages  from  defendant  ior  caus- 
ing the  death  of  plaintiff's  Intestate.  Trial 
was  had  before  a  Jury  which  gave  Its  verdict 
for  plaintiff,  and  from  the  Judgmrat  whldi 
followed  and  from  the  order  of  the  court 
denying  defendant's  motion  for  a  new  trial, 
It  prosecntes  this  aE^>eal. 

The  case  Is  a  railroad  crossing  case.  The 
deceased,  while  traveling  southward  in  a 
horse-drawn  hay  wagon  along  the  county 
road,  whidi  road  crosses  the  track  of  defend- 
ant's steam  railway  at  an  acute  angle,  was 
struck  by  defendant's  train  coming  from  the 
north  and  moving  in  the  same  direction  as 
was  deceased's  wagon.  Mr.  Larrabee,  the  de- 
ceased, was  a  farmer,  whose  home  was  about 
five  miles  south  of  Marysville.  The  county 
road  upon  which  he  was  traveling  was  the 
only  road  leading  from  MaiysvlUe  to  his 
home.  Larrabee  bad  traveled  the  road  many 
times,  was  perfectly  familar  with  it  and  with 
the  railroad  CFoeslng.  Upon  the  morning  of 
the  accident  he  had  gone  from  bis  home  to 
MarysTlUe  with  a  load  of  hay.  He  was  re- 
turning from  Marysville  In  bis  empty  hay 
wagon.  The  railroad  tracks  were  built  on  an 
embankment  about  seven  feet  above  the  nor- 
mal grade  of  the  county  road,  which  ran, 
facing  southerly,  along  the  left-band  side 
of  the  railroad  tracks.  Hie  county  road  ap- 
proach to  the  railroad  crossing  was  by  an 
easy  grade.  Weeds  were  growing  along  the 
top  of  the  railroad  embankment  The  time 
was  midday.  An  officer^  train  of  defendant, 
a  "special,"  was  travdlng  from  Marysville 
southward  at  a  speed  of  from  66  to  60  miles 
an  hour.  The  deceased  and  his  wagon  were 
seen  by  the  engineer  of  this  train  some  2,000 
feet  northerly  of  the  crossing.  It  was  ob- 
served that  the  deceased  was  traveling  to- 
ward the  crossing,  but  was  In  a  place  of  per- 
fect safety.  The  whistle  of  the  engine  was 
sounding  ctmtlnuously,  and  its  noise  was 
a  loud  screech.  Such  is  not  only  the  testi- 
mony of  the  engineer  and  bis  fireman,  but  of 
Miss  Jaques,  who,  at  a  greater  distance  from 
the  train  than  was  the  deceased,  heard  and 
testified  to  this  continuous  whistling.  The 
horses  of  Larrabee  were  traveling  at  a  walk. 
Larrabee  was  In  a  semirecumbent  position, 
and  when  the  engineer  discovered  that  be 
paid  no  attention  to  the  approaching  train, 
he  immediately  ai^Ued  his  emergency 
brakes.  It  was  impossible,  however,  to  stop 
the  train  before  it  reached  the  crossing,  and 
it  passed  the  crossing  at  a  speed  of  abont  40 
miles  an  hour,  striking  the  horses  and  front 
end  of  the  hay  wagon,  tossing  them  to  tbe 
left  or  east  of  the  track,  and  killing  larra- 
bee. Tbe  driving  wheels  of  the  engine  were 
flattened  where  they  slid  after  the  application 
of  the  emergency  brakes,  and  the  testimony 
is  tbat  everything  possible  was  promptly 
done  by  tbe  engineer  to  avoid  the  collision 
from  tbe  moment  tbat  he  observed  that  Lar- 
rabee was  passing  with  his  team  from  a 
lOace  ol  §aUtj  to  aaa  ot  danger.  Larrabee 


drove  upon  the  track  without  either  stopping 
or  looking  or  listening,  or,  if  bo  ^d  look  and 
listen,  and  under  these  circumstances  heard 
tbe  whistle  and  observed  tbe  a]K>roacb  of  tbe 
train,  as  he  must  have  done,  for  admittedly 
tlie  train  would  have  been  visible  to  him 
while  still  in  a  place  of  safety  at  a  distance 
of  1,500  feet  from  the  crossing,  tbe  unescap- 
able  conclufdon  is  that  he  drove  upon  tbe 
track  In  wanton  recklessness. 

We  may  pass  over  without  consideration 
tbe  first  proposition  argued  by  appellant, 
namely,  that  the  evidence  falls  utterly  to 
disclose  tbat  It  was  negligent,  and  consider 
tbe  single  question  of  the  asserted  contribu- 
tory negligence  of  the  deceased.  Contribu- 
tory negligence,  of  course,  presupposes  a  pri- 
mary ne^lgence  upon  tbe  part  of  defendant, 
and,  for  the  purposes  of  this  consideration 
only,  it  will  be  aasomed  that  defendant  was 
so  negligent 

[1.3]  What  then  is  to  be  said  of  tbe  ctm- 
duct  of  the  deceased?  Respondent  contends 
that  the  question  whether  tbat  conduct  did 
or  did  not  constitute  contributory  negligence 
is  peculiarly  and  exclusively  a  question  of 
fact  tor  tbe  Jury.  And  herein  it  is  said, 
first,  tbat  tbe  Jury  was  at  liberty  to  infer 
that  the  deceased  exercised  ordinary  care 
and  diligence.  Code  Glv.  Proc.  1963,  subd. 
4;  Gay  v.  Winter,  S4  GaL  163;  Baltimore 
&  P.  B.  Co.  V.  Landrlgan,  191  U.  S.  462,  24 
Sup.  Ct  1S7,  48  L.  Ed.  262.  In  tbe  latter 
case  tbe  court  had  instructed  the  Jury  that 
"in  the  absence  of  all  evidence  tending  to 
show  whether  the  plaintiff's  intestate  stop- 
ped, looked,  and  listened  before  attempting 
to  cross  tbe  south  track,  the  presumpticm 
would  be  tbat  he  did."  Respondent  invokes 
this  evidentiary  presumption  to  rebut  con- 
tributory negligence  and  to  establlEdi  that 
the  deceased  did  all  things  which  should  be 
done  by  a  prudent  man  situated  as  he  was. 
It  is  true  that  In  by  far  tbe  greater  number 
of  cases  tbe  question  of  contributory  negli- 
gence is.  as  it  has  been  frequently  declared 
to  be  by  this  court  a  question  of  fact  for  tbe 
determinatlDn  of  the  Jury,  and  It  becomes  a 
question  of  law  only  "when  the  evidence  is 
sach  that  tbe  court  Is  Impelled  to  say  tbat 
it  Is  not  In  conflict  on  the  facts,  and  that 
from  these  facts  reasonable  men  can  draw 
but  oae  inference,  and  that  an  Inference 
pointing  unerringly  to  tbe  negligence  of  tbe 
plaintiff  contributing  to  his  own  injury." 
Zlbbell  V.  Southern  Pacific  Co.,  160  CaL  237, 
116  Fac.  613.  But,  touching  the  presump- 
tion that  tbe  deceased  exercised  ordinary 
care,  It  is  to  be  noted  tbat  that  presnmptliHi 
Is  ^ven  weight  only  in  the  absence  of  evi- 
dence on  tbe  subject  of  tbe  deceased's  con- 
duct It  has  been  declared  to  be  "an  arti- 
ficial presumption  of  so  weak  a  character 
that  it  Is  not  to  be  allowed  to  have  the  effect 
of  evidence  before  the  Jury  where  the  uncon- 
tradicted evidence  of  the  circumstances  at- 
tending the  accident  overthrows  it."  Thomp- 
aaOt  Negligence^  {  401.  In  tbls  case  ttks  pos- 
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itive  and  uncontradicted  erldence  discloses 
tliat  the  deceased  did  not  eMtclse  ordinary 
care;  for,  If  he  had  done  so,  he  could  easily 
have  escaped  his  fatal  accident.  The  testi- 
mony of  the  continuous  sounding  of  the  whis- 
tle has  been  adverted  to,  as  has  also  the 
fact  that  It  was  heard  by  a  disinterested 
witness.  Miss  Jagues,  at  a  mnch  greater  dis- 
tance from  the  train  than  was  the  deceased. 
It  Is  said  that  a  wind  was  blowing  from  the 
southward  which,  taken  with  the  noise  of 
the  rattling  wagon,  might  have  Impaired  the 
deceased's  ability  to  hear  the  train.  But  to 
this  the  twofold  answer  Is :  First,  that  Miss 
Jaques,  similarly  situated  so  far  as  concerns 
the  location  of  the  wind,  distinctly  heard 
the  whistle;  and  second,  if  the  deceased's 
sense  of  hearing  was  thus  Interfered  with, 
It  became  the  more  Incumbent  upon  him  to 
use  his  sense  of  vision.  It  Is  said  that  his 
vision  was  obstructed  by  weeds  growing 
along  the  railroad  embankment  It  is  In  evi- 
d«ice,  however,  that  the  engineer  of  the 
train  saw  him  at  a  distance  of  at  least  1,500 
feet,  and,  conversely,  he  could  have  seen  the 
approaching  train  at  that  distance.  More- 
over, as  he  ascended  the  slight  grade  of  the 
county  road  aM>roachlng  the  track,  he  was 
beyond  jwradventure  of  doubt  above  the  ob- 
struction of  the  weeds  while  still  In  a  place 
of  safety.  He  was  famllar  with  the  crossing 
and  Its  environment,  he  knew  of  the  weeds, 
and  their  presence,  and  If  they  did  interfere 
with  his  sight,  this,  so  far  from  Justifying 
talm  for  Iiis  failure  to  use  other  precautions 
Imposed  upon  him  the  duty  of  doing  so.  For, 
as  Is  said  In  Green  v.  Southern  Pacific  Co., 
132  Cal.  254,  64  Pac.  255,  where  It  was  shown 
that  the  traveler's  view  was  interfered  with 
by  com  growing  to  an  average  height  of  9 
feet,  and  where  the  traveler  was  sitting  upon 
the  seat  of  his  wagon  which  brought  his  eyes 
to  a  point  less  than  8  feet  above  the  ground; 

"His  knowledge  that  the  track  was  bidden  by 
the  corn  was  a  reason  for  bis  taking  more 
than  ordinaiy  precautiona  i^nlnst  meetrng  the 
train." 

And  In  Herbert  v.  Southern  Padflc  Co^  121 

Cal.  227,  6S  Pac.  651,  It  Is  said: 

"If  the  ^ew  of  the  track  Is  obamicted,  he 
should  take  greater  pains  to  listen.   It,  taking 

tlieae  precautions,  he  would  have  seen  or  heard 
the  fipproachinft  train,  the  very  fact  of  iujury 
will  rnioe  a  preeumiition  that  he  did  not  take 
the  required  precautions," 

There  Is  thus  an  abundance  of  dirert  evi- 
dence to  show  that  the  deceased  did  not  ob- 
serve the  legal  requirements  of  ordinary 
care — the  requirements  of  stopping  and  look- 
ing and  listening — before  he  essayed  the  fa- 
tal crossing.  The  evidence  to  this  effect  is 
dii'ect,  positive,  and  uncontradicted.  The  un- 
contested facts  themselves  speak  convincing- 
ly to  the  same  effect.  The  man  was  driving 
In  a  slow-moving  wagon  In  broad  daylight, 
was  approaching  a  crossing  with  which  he 
was  perfectly  familiar,  and  approaching  it 
nnder  circumstances  wher^  he  could  with 
perfect  safety  bave  stopped  ills  progress  and 


looked  ^ack  to  see  whether  or  not  a  train 
was  approaching  him  from  behind,  his  view 
of  that  train  was  unobstructed  for  at  least 
1,600  feet  These  very  facts  overcome  the 
presumption  of  the  exercise  of  due  care,  and, 
as  said  by  this  court  in  Herbert  v.  Southern 
Paciflc  Co.,  supra,  "raise  a  presumption  that 
he  did  not  take  the  required  precautions." 

[3, 4]  Nor  is  It  true,  as  respondent  argues, 
that  the  deceased's  conduct,  otherwise  clear- 
ly negligent  is  relieved  from  this  reproach 
by  virtue  of  his  right  to  presume  that  the  de- 
fendant would  not  run  its  train  at  an  exce»- 
slve  rate  of  speed  In  approaching  this  cross- 
ing. Nor  does  the  added  circumstance  that 
this  was  a  special  train  in  the  slightest 
change  the  deceased's  legal  responslbilltiee. 
Railroads  are  entitled  to  operate  special 
trains  and  to  operate  them  at  high  rates  of 
speed.  Their  r^lar  tfttlns  cannot  be  and 
no  one  expects  them  to  be  always  on  sched- 
ule. With  all  this  the  deceased  was,  of 
course,  familiar.  The  statements  In  Strong 
V.  Sacramento  &  PlacervUle  R.  R.  Co..  61 
Cat.  326,  and  In  Whalen  v.  Areata  &  Mad 
River  R.  Co.,  92  Cal,  609,  88  Pac.  833,  to  the 
effect  that  the  deceased  had  the  right  to  rely 
upon  the  "performance  by  those  on  the  loco- 
motive of  every  act  Imposed  by  law  upon 
them  when  approaching  a  crossing,"  cannot 
be  considered  to  be  the  law  of  this  state  as 
affecting  the  rights  and  duties  of  one  about 
to  venture  to  make  a  railroad  crossing.  Such 
a  one  la  not  entitled  to  rely  upon  such  a 
performance  of  duty  so  as  to  relieve  him 
from  the  necessity  of  looking  if  he  does  not 
hear,  and  of  stoi)plng  If  he  cannot  see.  Suf- 
Sce  it  upon  this  to  cite  the  later  case  of  Kocb 
v.  Southern  Cal.  Ry.  Co..  148  Cal.  680,  84  Pac. 
176,  4  L.  R.  A.  (N.  S.)  521,  113  Am.  St  Rep. 
332,  7  Ann.  Cos.  795;  Grlffln  v.  San  Pedro, 
L.  A.  &  Salt  Lake  R.  R.  Co..  170  Cal.  772, 151 
Pac.  282,  L.  R.  A.  1916A,  842. 

Upon  this  proposition  the  court  directly  In- 
structed the  Jury  that,  If  they  found  "that  at 
and  Just  prior  to  the  accident  defendant's 
train  was  running  at  an  unusual  rate  of 
speed,  this  would  not  relieve  the  deceased 
from  the  duty  resting  upon  him  upon  ap- 
proaching said  oiosslng  to  stop  and  look  and 
ll^n  for  such  approaching  train,  and  If  he 
failed  80  to  do,  and  such  fallfire  contributed 
directly  and  proximately  to  the  accident, 
then,  regardless  of  said  speei  of  said  train, 
your  verdict  must  be  for  the  defendant" 
The  conclusion  is  uuescapable  that  the  Jui7 
ignored  this  instruction  in  reaching  its  ver* 
diet  and  tbat  Itu  verdict  is  therefore -against 
law.  Dedes  t.  Save,  71  Cal.  652,  12  Pac 
722;  Matthigly  v.  Pennle,  105  CaL  518,  38 
X'ac.  200,  45  Am.  St  Rep.  S7. 

[S]  In  contemplation  of  the  rero^l  which 
must  be  adjudged,  some  further  matters  com- 
mand attention.  The  court  refused  to  In- 
struct the  Jury  to  the  effect  that: 

"In  the  absence  of  an^  statute  or  ordinance 
regulating  the  snped  of  its  trains,  a  rate  of  60 
niuei  per  hour  was  not  of  itself  negligence.*' 
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This  instrnctton  shonld  hare  be«i  given. 
There  was  no  law  nor  ordinance  controlling 
the  rate  of  speed  of  this  train.  It  was  trav- 
eling In  a  rural  district  and  crossing  a  coun- 
try road.  The  rate  of  speed  of  a  train,  the 
place  and  circumstances  under  which  It  Is 
traveling,  may  all  be  considered  by  the  ju- 
rors Where  no  law  limits  the  speed,  to  aid 
them  In  determining  wbettaeo*  or  not  at  the 
place  and  at  the  time  of  the  operation  of  the 
train  Its  rate  of  speed  was  negligent.  But 
with  this  th^  should  have  been  told  that 
the  rate  of  speed  alone — even  an  excessive 
rate  of  speeds— was  not  negligence  per  se. 
Such  Is  the  precise  declaration  of  this  court 
In  Bllton  V.  Southern  Pacific  Co.,  148  Cal. 
447,  83  Pac.  442,  where  It  Is  sold: 

"It  Is  true  that,  in  the  absence  of  any  stat- 
ute or  ordinance  on  the  subject,  no  rate  of 
speed  is  negligence  per  se." 

To  the  same  effect  Is  Green  v.  Los  Angles, 
etc..  By.  Co.,  143  Gal.  31,  70  Pac  719,  101 
Am.  St.  Bep.  68. 

[t]  The  court  Instructed  the  jury  as  fol- 
lows: 

"Whenever  highways  are  laid  out  to  croas 
railroads,  canals,  or  ditches,  on  public  lands, 
the  owners  or  corporations  using  the  same 
must,  at  their  own  expense,  so  prepare  their 
roads,  canals,  or  ditches  that  the  public  high- 
way may  cron  the  same  without  danger  or  de- 
Uy." 

This  Instruction,  touching  the  facts  In  this 
case,  was  inappropriate  and  misleading.  No 
question  here  Is  presented  of  a  highway  "on 
public  lands  laid  out  to  cross  a  railroad." 
The  section  of  the  Political  Code  (section 
2694)  frtnn  which  this  inrtructlon  Is  taken, 
has  no  bearing  upon  the  situation  here  pre- 
sented. 

The  judgment  and  order  appealed  fnRn  are 

reverseid. 

We  concur:   MELTIN,  J.;  I.OBIGAN,  J. 


PEOPLE  T.  SMITH.   (Cr.  006.) 

(District  Court  of  Appeal,  Second  IMstrict,  Cal- 
ifornia.  Oct  28,  1916.) 

L  Husband  a^d  Win  «=3»804  — Abakdoh- 

ment—Statuxb. 
Pen.  Code,  }  270a,  providing  that  a  husband 
having  ability  ^jo  provide  for  his  wife's  support, 
who  willfully  abandons  and  leaves  her  in  a  desti- 
tute condition,  unless  justified  by  her  miscon- 
duct, is  punishable  by  imprisonment,  does  not 
authQrize  punishment  of  a  husband  for  neglect 
to  provide  for  his  wife,  who  has  beeu  living  in 
another  state,  before  he  knows  of  her  presence 
within  this  state. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  1 1102;  De&  Dig.  «=»S04.] 

2.  HUBBANU  AND  WlFB  «=a313  —  ABAKDON- 

MENT— DEariTUTB  CONDITION. 
Pen.  Code,  {  270a,  does  not  authorize  the 

{lunishment  of  a  husband  for  neglect  to  provide 
or  Ids  wife,  without  evidence  that  the  wife  was 
without  sufficient  means  of  support  at  the  time 
of  the  alleged  offense. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
wife.  Cent  Dig.  |  lUO ;  Dec.  Dig.  «s>318.] 


Appeal  from  Superior  Court,  Kern  Coun- 
ty ;  Howard  A.  Pealrs,  Judge. 

Milton  A.  Smith  was  coDvlcted  of  crime, 
and  his  motion  for  new  trial  denied,  and  be 
appeals.   Judgment  and  order  reversed. 

Homer  E.  Johnsbme,  ot  Bakersfleld,  for 
appellant  U.  S.  Webb,  Atty.  Oen.,  and  Rob- 
ert H.  Clarke,  Deputy  Atty.  Gen.,  for  tlie 
People.- 

OONREY,  P.  J.  In  this  action  the  defend- 
ant has  been  convicted  of  the  offense  describ- 
ed la  section  270a  of  the  Penal  Code,  In  that 
on  or  about  March  24,  1916,  In  the  county 
of  Kern,  he  did  willfully,  etc.,  neglect,  re- 
fuse, and  omit  to  provide  his  wife  with  nec^ 
essary  food,  clothing,  shelter,  and  medical 
attendance;'  he  having  the  ability  to  so  pro- 
vide and  not  being  justified  in  so  refusing  or 
falling  to  provide  for  her  "by  any  miscon- 
duct on  the  part  of  the  said  wife."  The  de- 
fendant appeals  from  the  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  defendant  and  the  prosecuting  wit- 
ness, Florence  E.  Smith,  were  married  In  the 
state  of  Washington  In  August,  1907,  and 
lived  together  in  that  state  until  September, 
1911,  when  the  defendant  moved  to  Port- 
land, Or.  Some  time  later  he  came  to  Cal- 
ifornia and  for  a  year  or  two  prior  to  March 
24,  1916,  and  on  that  date  was  living  at 
Bakersfield  in  Kern  county.  There  was  some 
correspondence  between  tine  husband  and 
wife  while  he  was  In  Portland.  Afterward 
It  appears  that  for  some  time  she  did  not 
know  where  he  was  living,  but  in  the  latter 
part  of  the  year  1915  she  learned  that  he 
was  living  In  Bakersfleld.  She  did  not  then 
communicate  with  the  defendant,  but  after 
waiting  some  five  or  sbc  months  she  came  to 
California  and  arrived  at  Bakersfield  on 
March  24,  1916.  Without  any  delay  eiie 
made  the  complaint  upon  which  this  prose- 
cution Is  founded,  and  the  defendant  did  not 
know  of  her  presence  in  Callforala  until  he 
was  arrested  on  this  charge.  The  only  evi- 
dence that  Mrs.  Smith  at  any  time  prior  to 
the  commencement  of  this  action  was  with- 
out means  of  support  is  found  In  her  testi- 
mony wherein  she  states  that  during  the 
time  of  their  separation  never  received 
any  money  from  the  defendant  and  In  her 
afiirmative  answer  to  a  Question  Inquiring 
wliether  during  the  time  of  their  separation 
she  hud  "at  any  time  been  in  want." 
■  [1,2]  The  defendant  is  not  prosecuted  for 
having  abandoned  and  left  bis  wife  in  a  des- 
titute corldition,  for  If  such  crffense  was  com- 
mitted by  him  at  all  it  was  not  In  the  state 
of  California.  Also,  It  may  well  be  doubted 
whether  any  refusal  or  neglect  of  the  de- 
fendant to  provide  his  wife  with  the  neces- 
saries of  life  while  she  was  abs^t  from  Cal- 
ifornia can  be  construed  Into  an  offmse  com- 
mitted at  the  place  ot  the  husband's  resi- 
dence and  against  the  laws  of  California.  If 
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the  defeDdant  had  received  information  of 
her  presence  In  this  state  and  then  If,  with- 
out legal  Justification,  he  had  refused  or  neg- 
lected to  provide  his  wife  with  food,  cloth- 
ing, etc.,  she  having  need  of  such  support 
from  him,  such  facts  no  doubt  would  consti- 
tute an  offense  against  the  provisions  of  the 
Penal  Code.  But  It  seems  clear  to  ns  that 
the  provisions  of  the  Code  under  which  the 
defendant  la  prosecuted  in  this  action  are 
not  Intended  to  authorize  a  punishment  of 
the  husband  for  neglecting  to  provide  for 
his  wife  before  he  knows  of  her  presence 
within  the  state.  Neither  do  we  think  the 
Judgment  can  be  sustained  without  evidence 
that  the  wife  was  without  other  sufficient 
means  of  support  at  the  time  ot  the  alleged 
offenae.  People  r.  Selby,  28  CaL  App.  796, 
148  Pac.  807. 

Having  reached  the  conclusion  above 
stated,  we  deem  It  unnecessary'  to  discuss 
the  numerous  propositions  urged  In  the  brief 
of  defendant's  counsel  wherein  he  claims 
errors  In  the  rulings  of  the  court  and  In  the 
Instructions  given,  and  In  the  refusal  to 
give  Instructions  requested  by  the  defendant 

The  Judgment  and  order  are  reversed. 

We  concur:  JAMES,  J. ;  SHAW,  J. 


DSVSLOPMENT  BIiDG.  Ca  T.  WOOD- 
RUFF. (Civ.  1621.) 

(District  Court  of  Appeal,  Second  District,  Oall- 
fomla.  Oct  27,  1816.) 

Appeal   and  Ebbob  «=s>1011(2>— Bxthw— 

FlRDINO  oy  CONFLXOnKO  BVXDINCB. 

Where,  on  motioo  by  defendant  an  attorney 
at  law,  whose  office  furniture  had  been  attached 
in  an  action,  an  affidavit  and  counter  affidavit 
were  filed  presenting  a  confilct  of  evidence  on 
the  isBue  as  to  whether  or  not  the  proper^  was 
necessary  office  furniture  then  in  uae  by  defend- 
ant in  the  practice  of  hie  profession,  and  so 
exempt  under  Code  Civ.  Proc.  {  690,  suhd.  4,  the 
appellate  court  cannot  review  the  evidrace  and 
make  a  finding  difCerent  Ccwn  that  oE  the  ntperi- 
or  court  on  the  issue  of  fact 

[BM.  Note.— For  other  cases,  see  Appeal  and 

BrroT,  Cent  Dig.  1 3889 ;  Dec.  Dig.  «s>mi(S9  J 

Appeal  from  Superior  Conrt,  Lofl  Angeles 
County;  John  M.  Tork,  Judge. 

Action  by  the  Development  Building  Com- 
pany, a  corporation,  against  F.  B.  Woodruff. 
From  an  order  vacating  and  setting  aside  a 
levy,  imder  writ  of  attachment,  on  defend- 
ant's personalty,  plaintiff  appeals.  Order  at- 
firmed. 

Williams,  Qoudge  ft  Chandler,  ot  Los  An- 
geles, and  F.  Walt<HL  Brown,  for  appelant 
F.  B.  Woodnifl,  of  Los  Anceles,  for  respond- 
ent 

CONRET,  P.  J.  Under  a  wilt  at  attadi- 
neat  duly  Issned  la  this  actlim  the  sheriff 
levied  upon  certain  personal  property  of  the 
defoidant   Thereafter,  upon  motitm  of  Uie 


defendant,  the  court  made  an  order  vacating 
and  setting  aside  the  levy  made  against  .said 
property,  from  which  order  the  plaintiff 
appeals. 

The  defendant  Is  an  attorney  at  law,  and 
the  motion  was  made  upon  the  ground  that 
the  personal  property  seized  was  his  profes- 
sional and  necessary  law  office  furniture  and 
as  such  exempt  from  execution  or  attachm^. 
Code  Civ.  Proc.  f  690,  sobd.  4.  In  sui^rt  of 
this  mottcm  re£q;HHident  presented  to  the  court 
an  affidavit  in  whl(di  he  stated  that  on  the 
day  of  the  levy,  and  for  several  years  prior 
thereto,  be  was  in  the  actual  poasesslon  and 
enjoyment  of  said  property  and  was  using 
the  same  In  the  actual  practice  of  his  profes- 
sion, the  same  being  his  necessary  office 
furniture  as  described.  A  counter  affidavit 
was  filed  wherein  an  agent  of  the  plaintiff 
stated  that  on  die  date  of  the  levy  and  for 
some  time  prior  thereto  the  described  prt^r- 
ty  was  used  by  persons  other  than  the  de- 
fendant and  during  that  period  of  time  was 
not  being  used  by  the  defendant  and  was 
not  necessary  to  him  In  his  business  as  an 
attorney  at  law.  Omitting  further  facts  de- 
tailed In  the  affidavits,  It  Is  sufficient  to  ob- 
serve that  they  present  a  cMifilct  of  evidence 
upon  the  Issue  as  to  whether  or  not  the  prop* 
erty  In  question  was  necessary  office  furniture 
then  In  use  by  the  defendant  In  the  practice 
of  his  profession.  The  superior  court  having 
determined  that  issue  of  fact  in  favor  of  re- 
spondent upon  evidence  definitely  tff^d'^^g  to 
support  respondent's  claim,  we  are  not  an* 
thorlzed  to  review  the  evidence  and  make  a 
different  finding.  From  the  facts  found  the 
ccHvdnsion  necessaril;  followed  that  the  ptop- 
erty  was  exempt  from  attachment 

The  order  is  affirmed. 

We  concur:  JAMES,  J.;  SBAW,  J. 


PEOPLE  T.  ANDRADE.    (Ot.  494.) 

(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.   Oct  2ft,  1916.) 

1.  HOMIOIDB  «=»332(1)  —  Appbax,  —  NONAP- 
PKABAHCE  BY  APPBIXANT— ErTEOT. 

Where  accused  is  convicted  of  first  degree 
murder,  some  examination  will  be  made  of  the 
record  on  appeal  to  determine  whether  convic- 
tion was  proper,  notwithstanding  the  judgment 
might  be  affirmed  under  direct  provision  of  Pen. 
Code,  {  1253,  for  failure  of  appellant  to  appear. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  699;  Dec.  Dig.  «=»3S2a).] 

2.  Homicide  .•«=»2S8(l>-BnDBNCB. 

EMdence  held  to  luppnt  convietkm  of  first 
degree  murder. 

[EH.  Note.— Fw  othw  cases,  see  Homleide, 
Gent  Dig.  H  628.  631;  DecTlHg.  «=92SS(1)J 

Appeal  from  Superior  Court,  Tulare  Oonn- 
ty;  W.  B.  Wallace,  Judge. 

Jose  Andrade  was  convicted  ot  mnrder, 
and  appeals  from  the  Judgment  and  order  de- 
nying new  trial.  Affirmed. 
See»  also,  29  CaL  App.  1,  164  Pac.  283. 
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Balfdi  Walker,  tit  VlsaUi,  and  Bdwaids 
A  Smith,  of  Dlnuba.  for  anT^nt.  U.  8. 
Webl>,  Atty.  Gen.,  and  Robert  H.  Clarke,  Dep- 
nty  Atty.  Gen.,  for  the  People. 

JAMES,  [1,2]  The  deCendant  was  oon- 
Ticted  of  the  crime  of  murder,  and  by  the 
verdict  cC  the  Jury  his  pnnishment  was  fixed 
at  ImprlBonment  for  IU6.  Judgment  to  ac- 
cordance with  that  dedslOD  was  regularly 
mada  A  motlm  for  a  new  trial,  b^ng  pre- 
sented, was  denied  by  the  court,  and  an  ap- 
peal was  taken  from  the  judgmoit  and  or- 
der. The  transcript  on  appeal  was  filed  on 
Kay  18, 1916.  No  brief  was  olfered  to  be  filed 
on  the  part  of  appellant  until  October  17th. 
At  the  laBt-mentloned  date  a  brief  was  de- 
posited in  the  office  of  the  clerk  of  tbis  court 
At  the  time  set  for  oral  aigum«tt  on  the 
calling  of  the  calendar  on  October  24.  1910, 
appellant's  counsel  did  not  appear,  and  the 
Attorney  Oeneral  moved  for  an  affirmance 
under  the  provlslenB  of  section  1258  of  the 
Eenal  Code.  The  motion  was  properly  made 
under  the  sanction  of  the  statute,  and  It 
.would  hare  been  altogether  appropriate  that 
the  Judgment  asked  for  be  entered.  However, 
as  the  charge  Is  that  of  murder  and  the  de- 
fendant was  convicted  of  tbe  first  degree  of 
that  crime,  we  have  felt  It  fitting  that  some 
examination  be  made  of  the  record  In  order 
to  determine  as  to  whether  the  defendant 
was  properly  convicted.  There  was  a  for- 
mer trial  In  this  case,  and,  upon  an  appeal 
being  taken,  a  new  trial  was  ordered  to  be 
had  because  of  certain  errors  committed  by 
the  trial  court.  It  was  from  the  Judgment 
pronounced  and  order  made  after  the  sec- 
ond trial  that  this  ai^eal  was  taken.  *  We 
have  carefully  examined  the  record  and  are 
convinced  that  the  evidence  heard  by  the  Jury 
fully  sustains  the  verdict,  and  that  no  mate- 
rial errors  were  committed  by  the  trial  Judge 
which  would  entitle  defendant  to  have  the 
Judgment  set  aside.  The  facts  of  the  case, 
as  disclosed  by  the  evidence,  were  In  brief 
aa  follows :  Defendant  in  January,  1910,  was 
one  of  a  party  of  woodcboppers  engaged  on 
a  ranch  in  the  county  of  Tulare.  On  about 
the  9th  day  of  January,  their  work  at  the 
ranch  being  finished,  they  prepared  to  go  to 
Vlsalla.  The  deceased  happened  by  their 
caa^i,  riding  in  a  country  wagon  and  driving 
a  mole.  He  stopped  and  talked  with  the  men, 
all  of  whom  were  Mexicans,  and  ottered  them 
wine  wfaldi  he  had  in  a  Jug,  of  which  all 
partook.  Deceased  assisted  them  In  repairing 
a  wagon  and  then  requested  the  defendant  to 
accompany  him  while  he  went  to  secure  more 
wine.  The  defendant  at  first  demurred,  but 
was  finally  penniaded  to  go,  and  the  two  men 
tods  away  together.  Th^  visited  an  Italian, 
who  sold  them  more  wine,  and  later  left  his 
place.  Ckwk,  tbe  deceased,  was  not  seen 
again  alive,  but  on  the  following  morning  his 
dead  body  was  found  in  a  road.    The  post 


mortem  examination  disclosed  that  Oook  had 
been  stmA  on  tbe  bade  of  the  head,  where 
the  blow  had  cut  the  scalp  and  allghtiy  frac- 
tored  the  skull ;  then  were  two  bruises  up- 
on hla  face,  a  bruise  upon  a  sbouldw.  and  m 
bullet  wound  near  one  of  lUa  can.  Tbe  bnl- 
let  which  produced  this  wound  was  found 
lodged  In  the  brain  of  the  deceased  near  the 
side  of  the  bead  opposite  from  the  point  oC 
Its  entrance.  The  deftodant  was  arrested  In 
another  county.  After  being 'brought  back 
to  Tulare  he  made  a  statement  to  tbe  dierilE 
tat  which  he  admitted  having  killed  Cook,  hot 
said  that  Cook  had  gotten  out  on  the  ground 
and,  after  abusing  him  (the  defendant),  had 
pulled  him  roughly  out  of  the  wagtm  and 
kldked  him  in  tbe  side ;  that  he  <the  defend- 
ant) had  thereupon  shot  Cook  and  bad  Imme- 
diately gone  away.  This  statement  was 
shown  to  have  been  r^teated  in  the  presence 
of  other  persons,  and  it  was  shown  to  have 
been  voluntarily  made.  Taking  all  of  the 
circumstances  disclosed  by  the  evidence.  In- 
cluding the  condition  of  the  body  of  the  de- 
ceased and  the  statements  made  by  tbe  de- 
fendant, the  Jury  was  fully  authorized  to 
conclude  that  the  use  of  tbe  deadly  weapon 
by  defendant  was  unjustified  and  that  bis 
act  In  shooting  Cook  was  malicious. 
The  Judgment  and  order  are  affirmed. 

We  concur:   OOJUBSXXt  P>  3.i  SHAW,  J. 


HARBAtTGH  v.  Ii&BSEnr  IRB.  Ca 
(Civ.  1D81.) 

(Distrlrt  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Nov.  1,  I9ia   On  Peation  for 
Rehearing,  Dec  1. 1916.) 

1.  BXBOUnON  «=»101— QUASaiNG— JUDGHINT. 

An  execatioa  for  $686.90,  issued  on  a  judg- 
ment for  only  $86.95,  bdng  nnautborlsed,  may 
be  Qaaahed  on  motion. 

[Ed.  Note.— For  other  esses,  see  Exeentioai, 
Cint  Dig.  H  467-471;  DeeTDig.  «»161.] 

2.  ExsoUTiOR  «=>1C2— Qc&SHiHQ— JuBisnro- 

TIOM. 

That  the  one  of  two  Judges  of  a  superior 
coart  to  whom  a  motion  to  Quash  an  executl<m 
is  presented  Is  not  tb«  Judge  who  was  presiding 
when  the  execatioa  was  ordered  to  m  issuea 
does  not  deprive  him  of  JariscUetlon  to  quash 
the  wriL 

[Ed.  Note.— For  other  eases,  see  Elncptlfln, 
Cent.  Dig.  {  472;  Deo.  Dig.  «=»162.1 

3.  EizKotrm^  i^l62— QuAsnxna—JnaxBDiO' 
now. 

Code  Civ.  Proe.  I  182.  providing  that  if  an 
application  for  on  order  is  refusea  or  granted 
conditionally,  no  subsequent  applicodon  for  the 
same  order  sbiUl  be  made  except  to  a  higbv 
court,  does  not  deprive  the  superior  court  of 
jorlsaictlon,  after  it  has  ordered  the  issuance 
of  an  execution,  to  order  the  quaahing  of  the  ex- 
ecution for  failure  to  conform  to  the  Judgment. 

[Ed.  Not&— Fot  other  eases,  see  Exeentlont 
Cent  Dig.  f  472;  Dec;  Dig.  «s»162.] 

On  Petition  for  Rehearing. 

4.  Appeal  and  Ebbob  «»1149— CoaaBonon 

or  JiTDOKENT— YXBDIOT. 

The  Supreme  Court  is  without  Jurisdiction 
to  correct  a  judgment  to  make  it  conform  to  the 
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verdict  in  respect  to  the  amount  recovered ;  ap- 
peUaot's  remedy  in  such  case,  If  any,  being  by 
proper  application  to  the  lower  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !5  4483-4496;  I>ec.  Dig. 
«=oll49.] 

Appeal  tr<m  Superior  Goart,  Lassen  Coun- 
ty; H.  D.  Burroogbs  and  Olarenoe  A.  Raker, 
Judges. 

Action  by  L.  A.  Harbaugb  against  the  Las- 
sen Irrigation' Company,  a  corporation.  From 
an  order  granting  defendant's  motion  to  re- 
call and  quash  an  execution,  plaintiff  ap- 
peals.   Affirmed,  and  rehearing  denied. 

See,  also,  24  CaL  App.  TTS,  142  Pac.  847. 

F.  A.  Kelley,  of  SnsanvUle,  for  appellant 
Pardee  &  Pardee,  of  SuBanvUle,  fbr  reqiond- 
eut. 

BURNETT,  J.  The  appeal  Is  from  an 
order  granting  defendant's  motion  to  recall 
and  guasth  an  execution.  The  judgment  In 
the  cause  was  rendered  October  16,  1907. 
An  attempt  was  made  to  have  this  Judgment 
reviewed  by  the  appellate  court,  but  the  ap- 
peal was  dismissed  on  August  12,  1914.  On 
May  20,  1915,  the  superior  court  of  Lassen 
county,  Hon.  J.  O.  Moncur,  Judge  presiding, 
made  an  order,  directing  execution  to  issue 
on  said  judgment,  and  the  clerk  of  said  su- 
perior court  issued  an  execution  under  the 
seal  of  said  court  on  the  27tb  day  of  Novem- 
ber following.  A  copy  of  this  writ  is  set  out 
in  the  transcript.  It  recites  that  "f586.95, 
with  interest,  is  now  (at  the  date  of  this  writ) 
actually  due  on  said  judgment,"  and  contains 
the  usual  direction  to  the  sheriff  to  satisfy 
said  judgment.  Then  follows  in  the  tran- 
script a  copy  of  the  "order  granting  motion 
to  settle  and  quash  execution."  It  recites: 

"The  defendant's  motion,  issued  in  the  above- 
entitled  court  and  cause,  to  recall  and  auasli  ex- 
ecution, coming  on  regularly  to  be  ueard  on . 
Monday,  April  3, 1916,  at  2  o'clock  p.  m.,  Pardee 
&  "Pardee  for  the  motion,  and  no  one  appearing 
for  plaintiS,  the  evidence  on  said  motion  be- 
ing presented.  *  •  •  the  said  motion  was 
then  subndtted,  and,  the  same  bdng  by  the 
court  duly  considered,  it  is  ordered  that  the 
motion  be,  and  the  same  is  hereby,  granted,  and 
the  said  execution  be,  and  the  same  is  hereby, 
recalled  and  quashed. '   Clarence  A.  Raker, 
"Judge  of  the  i^uperior  Court  of  the  State  of 
CalifMnia,  in   and  for  the  Coimty  of 
Modoc,  Presiding  in  the  Above-Entitled 
Court  and  Cause  on  the  Hearing  of  Said 
Motion." 

It  is  ajDparent  that  the  transcript  Is  quite 
Incomplete,  as  it  does  not  contain  a  copy  of 
tile  notice  of  said  motitKi  or  of  the  papers 
used  on  the  hearing  in  the  court  below  as 
reqolred  by  section  9S1  of  the  Code  of  GlvU 
Procedure.  Nor  Is  there  any  blU  of  excep- 
tions or  other  document  aetOng  forth  In  any 
way  the  evidence  upon  which  the  court  below 
acted.  We  may  therefore  accept  as  true  the 
Btatranent  of  other  facts  by  respondent.  In- 
deed, appellant  does  not  question  the  accuracy 
of  said  statement  It  seems  that  the  only 
languaee  in  said  judgment  wUdi  purported 


to  be  an  adjudication  of  the  matters  at  Issue 
was  as  follows: 

"Wherefore,  by  virtue  of  the  law,  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered,  ad< 
judged,  and  decreed,  that  the  sjaintifi  do  have 
and  recover  from  defendant  plaintiff's  costs  and 
disbursements  incurred  in  rais  action,  amount- 
ing to  the  sum  of  $86.96.** 

As  we  have  seen,  the  executi<m,  issued 
November  27*  1916,  recites  that  the  Jndgmait 
was  for  the  sum  of  |500  and  costs,  $86.95^ 
or  a  total  of  $586.95.  In  the  meantime,  L. 
A.  Harbaugh,  the  plaintiff,  died  on  or  aboid 
the  23d  day  of  July,  1915,  and  at  the  time 
tike  order  appealed  from  was  made,  no  pro- 
ceedings had  been  taken  for  administration 
at  his  estate.  The  grounds  of  the  motion 
were  fully  stated  In  the  notice,  and  included 
the  followis^: 

"That  the  writ  c<H[itainQd  an  erroneous  state- 
ment that  the  judgment  in  the  case  was  for 
fSOO,  together  with  $86.95  costs ;  whereas,  the 
judgment  was  for  ¥86.95  costs,  <mly,"  and  "that, 
owing  to  the  death  of  the  plsintiff  prior  to  the 
date  when  the  execution  was  issuea,  the  attor- 
ney for  plaintiff  bad  no  authority  to  cause  an 
execution  to  be  issued  and  placed  in  the  bauds 
of  the  sheriff." 

We  must  presume  that  said  motion  was 
supported  at  the  hearing  by  competent  evi- 
dence, and  we  are  not  required  to  go  further 
than  to  base  the  decision  upon  said  first 
ground  mentioned. 

[1]  It  is  undoubtedly  the  rule  that  an  ex- 
ecution Issued  on  a  Judgment  which  does  not 
authorize  it  may  be  quashed  on  motioo.  17 
Cyc.  UM.  The  judgment  being  for  If86.05, 
and  the  execution  for  $586.95,  the  latter*  of 
course,  was  unauthorized. 

[2]  We  can  see  no  merit  in  the  contention 
that  the  court  was  without  Jurisdiction  for 
the  reason  that  <me  judge  was  presiding  when 
the  writ  was  ordered  to  be  Issued,  and  a 
different  Judge  when  the  writ  was  recalled. 
It  was  the  same  court  and  both  Judges  had 
the  same  authority.  It  Is  not  disputed  that 
Judge  Moncur  could  have  quashed  the  writ 
It  must  follow  that  Judge  Raker  had  power 
to  do  the  same,  since  his  Jurisdiction  was  co- 
extensive with  that  of  the  former.  Indeed, 
in  either  case,  the  act  was  that  of  the  court 
rather  tlian  of  the  Judge. 

[3]  Section  182  of  the  Code  of  dvll  Pro- 
cedure has  no  application  to  the  condition 
herein  revealed.  That  section  provides: 

"If  an  application  for  an  order,  made  to  a 
ndge  of  a  court  in  which  an  action  or  proceed- 
ng  is  pending,  is  refused  in  whole  or  id  part, 
or  is  granted  conditionally,  no  subeequenC  ap- 
plication for  the  same  order  shall  be  made  to 
any  court  commissioner,  or  any  other  Judge,  ex- 
cept of  a  higher  court.*' 

The  subsequeat  application  here  wiui  mani- 
festly not  for  the  same  order.  The  fact  Is 
that  its  purpose  was  to  prevent  a  violatt<ni 
of  the  first  ordw.  This  lattw  was  In  effect, 
of  course,  to  have  an  execnUon  issaed  in 
accordance  with  the  Judgment  Tliis  was  not 
done,  and  it  was  tor  the  correction  of  this 
error  that  the  second  applicatltm  wns  made. 

There  Is  nothing  la  Oils  proceeding,  we  may 
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atate,  tkat  would  prarant  tbfi  Imianoe  and 
(nMaraticm  of  a  proper  writ  of  sxecotkHi  In 
accOTdanoe  wltti  said  Jn^nmt. 
The  order  it  afflrmed. 

We  floncar:  GHIPICAN,  P.  JT.;  HABT.  J. 

On  Pedtton  for  RcOiearlnK. 

PER  CURIAM.  [4]  In  his  petltloi  for  re- 
hearing, appellant  calls  attention  to  a  cer- 
tified cc^y  of  the  judgment  entered  In  the 
saperior  conrt  In  the  above-entitled  cause. 
Said  copy  was  filed  herein  after  our  former 
opinion  was  rendered  and  without  any  sug- 
gestion of  diminution  of  the  record.  Under 
the  recognized  practice,  we  would  be  Justi- 
fied in  disregarding  said  document  How- 
ever, we  .have  examined  it  and  we  find  that 
the  said  Judgment  was  radically  defectiye,  and 
through  some  one's  carelessness  It  utterly 
failed  to  determine  and  decree  the  amount  to 
which  plalntltr  was  entitled  under  the  verdict 
of  the  jury.  It  does.  Indeed,"  recite  said  ver- 
dict, but  the  Judgment  la  as  follows: 

"Wherefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered,  ad- 
judged, ana  decreed  that  the  plaiotiff  do  have 
and  recover  from  >idd  defendant  plaintiff's  costs 
and  disbursements  incurred  in  this  action, 
amounting  to  the  sum  of  (86.95." 

It  may  be  that  upon  proper  application  the 
lower  court  may  be  warranted  in  correcting 
tbe  mistake  and  making  the  said  Judgment 
eonfonn  to  the  verdict.  But  there  seema  no 
way  open  to  ns  in  this  proceeding  to  accom- 
plish the  deaired  result,  although,  if  legally 
poaslble,  some  remedy  should  be  afforded. 

The  petlUim  for  lebearlng  In  deniad. 


PEOPLB  V.  GORMAN.   (Cr.  688.) 

(Dlstriet  Court  of  Appeal.  First  District.  CaU- 
fomla.  Nov.  1,19160 

1.  GRoairAL  Law  «s»814<17)— Appucabiutt 

OF  iRBTBOCnOlCS. 

Beaoestod  mstnictiona  on  the  law  ot  circnm- 
stantial  evidence,  where  the  prosecution  did  not 
rely  on  circumstantial  evidence  alone  or  chieSy 
to  obtain  conviction,  were  properly  refused,  not 
being  applicable. 

[Bd.  Note,— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1883. 1978 ;  Dec.  Dig.  «=;»S14(17).J 

SL  Cbiminal  Law  4s>814(2)— InsTKUcnOMS— 

Appucabiutt. 
In  manslaughter  trial,  there  being  little  or 
no  evidence  offered  to  support  a  snggested  theory 
of  tbe  prosecuting  officer  in  his  opening  state- 
ment as  to  conspiracy  to  commit  robbery,  and  a 
police  officer  testifying  that  he  saw  accused 
strike  the  fatal  blow,  it  was  proper  to  refuse  an 
instruction  for  accused  upon  conspiracy. 

(EJd.  Note.— For  other  casee,  see  Criminal  Law, 
Cent  Dig.  fS  1979,  1882-1984 ;  Dec.  Dig. 
814(2),J 

8.  Homicide  •3»287— InnBuoizoN— ABaiNcn 
or  Motive. 
It  was  proper  to  refuse  Inatruction  that, 
If  Hie  evidence  failed  to  show  any  motive  on  the 
part  of  defendant  consistent  with  reason  and 
■oondness  of  mind  to  commit  the  crime  charged. 


this  was  a  drcumstanee  In  Cavor  of  his  Inno* 

cence  to  be  considered  by  the  Jury. 

[Ed.  Note,r-For  other  cases,  see  Hraiicide, 
Cent  Dig.  I  582;  Dee.  Dig.  «s>287.] 

4.  Cbiuinal  Law  «aBe41(l)— Nnw  Tnuir- 
Newlt   Dhuovekbd  BTxnniron— Odicdu- 

TIVB. 

Where  affidavits  offered  by  accused  for  new 
trial  on  nonnd  of  newly  dlscoveied  evidence 
were  mer^y  cumulative  and  largely  negative  in 
their  averments,  the  court  did  not  abuse  its  dis- 
cretion in  denying  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  SI  2828,  2330;  Dec.  Dig.  «»841(1>.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco ;  S^ank  H.  Dnnne, 
Judge. 

Edward  Gonnan  was  c<Hivicted  of  man- 
slaughter, and  ^peals  from  the  Judgmoit 

and  order  denying  new  trial.  Affirmed. 

J.  K.  Rosa  and  Jobn  W.  Elwell,  for  appel- 
lant U.  S.  Webb,  Atty,  Oea.,  and  John  H. 
Rlordan.  Deputy  Atty.  Cen.,  for  tbe  People. 

PEIR  CURIAM.  This  la  an  appeal  from  a 
Judgment  of  conviction  of  the  defendant  of 
the  crime  of  manslaughter,  and  from  an  order 
deiylng  his  motion  for  a  new  trial. 

[1]  The  defendant  was  charged  with  mur- 
der In  the  Idlllng  of  one  Eugene  Kelly  In  a 
brawl  on  Third  street,  In  the  dty  and  coun- 
ty of  Ban  Francisco^  during  the  early  morn- 
ing hoars  of  S^tember  8,  191S.  It  Is  the 
first  contention  of  the  appellant  that  the 
conrt  erred  In  its  refusal  to  give  certain  in- 
structions requested  by  the  defendant  relat- 
ing to  the  law  at  drcnmstantial  evidence, 
and  presented  npon  tbe  theory  that  the  case 
of  tbe  prosecution  was  based  npon  drcnm- 
stantial evidence  alone;  but  an  Inspection  of 
the  record  discloses  that  the  prosecution  did 
not  rely  up<Hi  circumstantial  evidence  alone 
or  chlefiy  to  obtain  the  defendant's  ctmvic- 
tlon,  and,  this  being  so.  It  la  obvious  that  the 
instrfictlons  which  the  defendant  requested, 
however  correctly  they  may  have  stated  the 
law  of  drcumstantial  evidence,  had  no  appli- 
cation to  the  case,  and  were  therefwB  prop* 
erly  refused  by  the  trial  court. 

[t]  The  same  reasoning  applies  to  tbe  in- 
struction asked  by  tbe  defendant  upon  tbe 
subject  of  conspiracy.  The  diarge  was  mur- 
der: and  while  It  Is  true  that  the  prosecut- 
ing officer  In  his  opening  statement  to  the 
Jury  had  something  to  say  about  a  conspiracy 
of  several  of  the  partidpants  In  the  embn^- 
llo  to  commit  a  robbery,  there  was  little  or 
no  evidence  offered  to  support  this  view  of 
the  case;  while,  <m  the  other  baud,  there  was 
tbe  direct  testimony  of  a  police  officer  to  the 
effect  that  he  saw  the  defendant  strike  the 
fatal  blow.  Under  these  conditions  the  mat- 
ter of  a  possible  conspiracy  between  several 
of  the  partidpants  in  the  brawl  to  rob  scnne 
one  involved  In  it  was  not  a  suffldent  fttctor 
In  the  case  to  warrant  tbe  giving  of  an  In- 
struction upon  that  subject 
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tt]  Tl»  appdlant's  next  contenttim  Is  that 
the  coart  erred  In  refusing  to  give  the  jnry 
the  followliig  Instmctlon  at  the  defwdant's 
request: 

"If  the  evidence  fails  to  ^ow  any  mottve  tm 
the  part  of  the  defendant  consistent  with  rea- 
son and  aoundnesB  of  mind  to  commit  the  crime 
cbsi^ed,  this  is  a  circumstance  in  favor  of  liis 
iDDocence,  and  should  l>e  considered  by  the  jury 
in  connection'  with  the  othw  evidence  In  the 
ease." 

The  iqtpeUant  cites  no  direct  authority  snp> 
porting  his  contention  that  this  instruction 
sboold  have  bom  given  while,  on  the  other 
hand.  It  has  heen  e^ressly  dedded  Qiat  it  is 
not  error  In  the  trial  court  to  refose  to  give  a 
requested  Instmctlon  In  satwtantlaUy  the 
tonn  of  that  presoited  hy  the  defendant  here- 
in. Peovle  T.  Glaze,  139  GaL  164,  72  Pac 
965. 

The  appellant  further  contends  that  the 
evidence  la  Insi^dent  to  warrant  a  «hit1c- 
tlon,  and  derotes  considerable  qtaoa  tn  the 
brief  of  his  counsel  to  certain  alleged  Incon- 
sistencies and  uncertainties  In  the  testimony 
of  the  witnesses  for  the  prosecntloiL  We 
are  satisfied,  however,  upon  a  careful  read- 
ing of  the  rec(Mrd,  that  there  was  suffldent 
evidence  presented  whidi,  if  believed  by  the 
Jury,  would  have  warranted  a  verdict  of 
manslaughter,  and,  this  being,  so,  the  Judg- 
ment of  conviction  will  not  be  disturbed. 

(4]  The  next  contentloa  of  the  appellant 
iB  that  the  court  erred  In  its  refusal  to  grant 
him  a  new  trial  upon  the  ground  of  newly 
discovered  evidence.  The  affidavits  offered 
by  the  defendant  at  the  hearing  of  hla  mo- 
tion for  a  new  trial  were  merely  cumulative, 
and,  besides,  were  largely  negative  In  thrir 
averments;  and,  in  our  opinion,  the  court 
did  not  abuse  Its  discretion  In  denying  the 
defendant's  motion  upon  that  ground. 

As  to  the  dual  charge  of  the  appellant,  that 
the  court  and  the  prosecuting  officer  were 
guilty  of  certain  acts  of  misconduct  which 
materially  and  improperly  prejudiced  the  de- 
fendant's case  before  the  Jury,  we  find  this 
contention  to  be  entirely  without  merit 

Judgment  and  order  affirmed. 


QOLDISN  V.  SUPBHIOB  COURT  OF  CITY 
AND  COUNTX  OF  SAN  FBANOISOO. 
(Civ.  1090.) 

(ZMrtriot  Court  of  Appeal,  First  District,  Oall- 
fomia.    Oct  28,  1016.) 

Appeal  and  Ebbob  <s=>1199— Modification 

OF  JUDQTOTT  AFTBB  AFFIBUANCE. 

In  action  to  have  declared  a  lien  upon  stock 
pledged  to  defendant  and  enjoin  an  absolute  sale 
thereot  ^e  superior  court,  after  affirmance  by 
the  District  Court  of  Appeal  of  its  final  judg- 
ment declaring  such  lien  and  enjoining  sale  ab- 
solutely, had  no  jurisdiction  to  strike  the  In- 
junctive part  of  tbe  judgment  entirely,  such 
judgment  not  being  conditioned  <ni  plaintiff's 
paying  the  pledge  within  a  reasonable  time,  al- 
though the  court  might  have  modified  the  In- 


Janctfon  to  permit  defendant  to  sell  tiie  stoc^ 
as  ^edgee  and  in  no  o^r  way. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fO  4674-4676;  Dec  Dig. 

1199.] 

Ai^llcation  for  writ  of  review  by  Albert 
B.  Golden  against  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Order 
of  Superior  Court  annulled,  vacated,  and  srt 
aside. 

James  H.  Boyer,  of  San  Frandaco,  for  pfr> 
tltkmer.  T.  C  West,  of  San  Frandsco^  for 

respondent. 

PER  CTTBIAM.  This  Is  an  application  for 
a  writ  of  review  directed  against  the  superior 
court  of  the  dty  and  county  of  San  Frands- 
co,  for  the  purpose  of  having  set  aside  and 
annulled  a  certain  order  of  that  court,  by 
which  a  flnal  Judgment,  after  Its  affirmance 
by  the  District  Court  of  Appeal,  was  moiU- 
fled  In  a  material  respect,  by  striking  there- 
from an  order  for  an  Injunction,  restraining 
tbe  defendant  In  that  action  from  making  a 
sale  of  certain  stock.  The  action  had  been 
brought  for  the  purpose  of  having  declared 
that  tbe  defendant  held  certain  shares  of 
stock  as  pledgee ;  the  stock  Having  been  giv- 
en as  security  for  a  loan  of  fl,125.  The  de- 
fendant appearing  by  answer,  set  up  the 
dalm  that  he  was  the  owner  of  the  stock 
absolutely.  Tbe  court,  however,  dedded 
against  him  on  that  issue,  made  its  findings 
accordingly,  and  entered  a  judgment  that  the 
plaintiff  should  have  the  stock  surrendered  to 
him  upon  paymmt  to  the  defendant  of  the 
sum  of  $1,1^  the  amount  of  the  loan;  and 
as  a  part  of  the  Judgment  the  court  enjoined 
the  defendant  from  making  any  sale  of  the 
stock  to  any  person  save,  the  plaintiff.  Tbe 
Judgment  was  appealed  from,  and  was  af- 
firmed by  the  District  Court  of  Appeal  of  the 
Second  District,  and  a  petition  to  the  Su- 
preme Court  for  a  r^earlng  was  denied. 
Subsequently,  when  the  remittitur  went 
down,  the  defendant  went  into  tbe  court  be- 
low and  moved  that  the  Judgment  be  modi- 
fied by  Btrtking  therefrom  the  order  for  in- 
junction, which  motion  the  court  granted  up- 
on the  theory  that  the  judgmoit  originally 
was  a  conditional  one,  tiiat  Is  to  say,  Out 
the  note  representing  the  loan  and  the  stodk 
involved  in  the  suit  should  be  surrendered 
to  the  plaintiff  and  the  note  canceled  ni>on 
condition  that  he  pay  the  sum  of  $1,125,  and 
that  the  plaintiff  not  having  made  said  pay- 
ment within  a  reasonable  time  the  court  was 
Justified  in  striking  out  from  the  Judgment 
that  part  of  It  relating  to  the  Injunction. 

nie  court,  we  think,  was  In  error  In  be- 
lieving that  It  was  a  conditional  judgment 
Aa  stated  before,  tbe  action  was  simply  one 
to  have  dedared  a  lien  upon  the  stock  that 
had  been  pledged  to  tbe  defendant,  and  to 
prevent  tbe  defendant  In  the  meantime  from 
making  an  absolute  sale  of  it.  That  purpose 
was  plainly  Indicated  by  the  complaint,  the 
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answer,  and  tbe  findlnga  of  the  ooort.  WElle 
the  Judginent  la  too  broad  In.  the  sense  thai 
It  prevents  a  sale  of  any  kind,  the  rery  evi- 
dent Intent  of  the  action  was  to  prevent  a 
sale  by  the  defendant  save  and  except  as  a 
pledgee,  and  the  court  below  would  have  had 
a  ri^t  to  modify  the  phraseology  of  the  in- 
junctive part  of  the  Judgment  to  the  ex- 
tent of  making  it  clear  that  the  defendant 
mlgh  sell  the  stock  as  a  pledgee  and  in  no 
other  way ;  but  In  striking  out  the  injunc- 
tlTe  part  <hC  the  Judgment  entirely  It  made  a 
material  modification  of  the  judgment  Itself, 
and  thereby  d^rlTed  the  defendant  in  that 
action  of  a  very  substantial  right  which  he 
had  secured  by  the  litigation.  This  the  court 
had  no  jurisdiction  to  do,  and  for  that  reason 
we  are  <tf  the  opinion  that  the  order  com- 
plained of  should  be  amnilled,  vacated,  and 
set  aside. 
It  is  80  ordered. 


PEOPLE  T.  WING.    (Or.  B07.) 

(District  Ooort  <a  Appeal,  Seomd  IMstrict,  Oall- 

fornia.    Nov.  3,  1916.) 

1.  CanmcAL  IjA.w  ^»K17(4)— BrznBHOB— Oon- 
nsBiona— SiTSTioiXNOT  of  PaiDnun. 
In  a  bundsry  case,  evidence  of  Hie  unlaw- 
ful tabing  of  an  aatomobile  from  the  locked 
building  of  the  owner  in  the  nighttime  h«ld  to 
sufficiently  Mtablish  the  eorpus  delicti  to  i>er- 
mit  the  introduction  of  a  oonfessicm. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1147 ;  Dec.  Dig.  <^B17(4).] 

8.  CanaNix  Law  «=s>519(4>~BviDXNcaD— Coh- 
nssiONS. 

In  a  burglary  case,  a  confession,  stated  by 
the  officers  receiving  It  to  have  been  made  with- 
out inducement,  threat,  or  other  undue  Influ- 
ence, which  contained  a  statement  that  it  was 
voluntarily  made,  and  which  accused  t«tifled 
bad  been  made  without  threats,  offers  of  re- 
ward, or  immunity,  was  admissible  as  a  volun- 
tary confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  {  1163;  Dec  Dig.  «=>51&(4).] 

3.  BUBQLABT  «S»41(1)  —  BVinEHOS  —  Sum- 
OUNCT.  . 

In  a  burglary  case,  in  which  accuied  was 
charged  with  the  theft  of  an  automobile,  evi- 
dence held  to  support  a  verdict  of  guilty. 

[EM.  Note.— £\«  other  cases,  see  Burglary, 
Cent.  Dig.  8         Dec  Dig.  <»=s>41(l).] 

4.  OKmiBT&i.  Law  «»7d7(l)  —  Tbiaz.  — •  In- 
BTBucnons. 

An  instruction,  containing  a  statement 
which  suggested  to  the  Jury  that  the  defense  of 
an  alibi  was  occasionally  fabricated  and  that 
temptation  to  resort  to  It  might  be  great  in 
cases  of  importanott  was  not  erroneous  as  in- 
vading the  province  of  tlie  Jury. 

[Ed.  Note.— For  other  caseib  see  Criminal 
Law,  Cent.  Dig.  8}  1772, 1773,  1776-1779;  Dec. 
Dig.  «=:>757(1).]  *  - 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  R.  Willis,  Judge. 

Bruce  Wing  was  convicted  of  burglary  of 
the  first  degree,  his  motion  for  a  nenr  trial 
denied,  and  he  appeala.  Affirmed. 


O.  B.  Oonlln,  of  San  Frandsco,  for  appel- 
lant IT.  8.  Webb,  Atty.  Gen.,  and  Robert  M. 
Clarke,  Deputy  Atty.  Gen.,  for  the  Pei^le. 

JAKES,  J.  Appellant  was  convicted  of  the 
crime  of  bor^aiy  of  the  flrst  d^ree,  and  ap- 
peals from  a  judgment  of  Imprisonment  and 
an  order  denying  his  motion  for  a  new  triaL 

The  evidence  showed  that  during  the  montJi 
of  October,  1916,  the  appellant  visited  the 
salesroom  of  an  automobile  dealer  in  the  dty 
of  Los  Angeles  and  r^aiued  about  the  place 
for  an  honr  or  so.  He  made  inquiries  regard- 
ing the  purchase  of  a  machine  stating  that  a 
physician  named  McLaughlin  desired  to  buy 
a  car,  and  that  If  it  was  purchased  that  he 
(appellant)  would  be  employed  to  drive  It 
He  particularly  looked  over  an  "EMger"  auto- 
mobile which  was  standing  on  the  floor,  that 
machine  being  painted  a  cream  color.  He 
inquired  as  to  whether  it  was  In  numlng  or- 
der and  ready  to  be  used,  and  something 
about  the  method  of  operating  It  He  left  the 
place  late  in  the  aftOTnoon,  and  the  salM- 
room  was  cUwed  that  evening  as  oaual; 
that  being  Saturday  of  the  week.  On  the 
following  day  <me  of  the  salesmoi  retnmed 
to  the  place  and  found  that  the  cream  color- 
ed machine  at  wbtdi  wpellant  had  heem  look- 
ing was  gon&  A  Ure  had  also  beak  taken 
trora  anotber  machine  standing  In  the  idaoe. 
About  six  months  later  officers  who  had  been 
working  on  the  case  found  an  automobile  in 
a  closed  garage  In  the  lover  part  of  the  city 
whidL  answered  the  description  <m  the  "En- 
ger"  automobile.  The  machine,  however,  had 
been  painted  blac^,  and  even  the  bub  caps, 
wbldi  had  borne  the  name  "Enger"  cut  In  tbe 
metal,  had  been  covered  with  some  substance 
so  as  to  obliterate  the  lettering,  and  the  caps, 
which  had  been  nickel,  were  also  painted 
black  like  the  rest  of  the  machine.  The  num- 
ber had  beesi  removed  from  the  autwnohUe, 
and  generally  It  bad  been  dlsgnlsed  as  much 
as  could  be.  The  undw  part  of  the  hood, 
however,  which  .was  not  exposed  to  view, 
still  remained  a  cream  color.  The  officers 
watched  this  garage  for  a  day  or  so  before 
any  one  came  to  take  out  the  machine.  Ap- 
pellant then  appeared  and,  opening  the  ga- 
rage, busied  himself  about  the  madilne.  The 
officers  appearing  casually  to  pass  by,  stop- 
ped, and  inqolred  of  appellant  what  kind  of 
a  machine  It  was,  and  be  replied  that  It  was 
a  "Pilot"  niey  than  asked  him  to  whom 
it  belonged,  and  he  said  that  it  belonged  to 
a  Dr.  McLaughlin  who  lived  at  a  certain  num- 
ber on  Ditman  street  The  officers  thereupon 
disclosed  their  official  identity  and  requested 
appellant  to  take  them  to  the  doctor's  resl- 
dence.  Ai^ilant  replied  that  he  had  an  en- 
gagement with  the  doctor  to  meet  him  there 
at  that  tima  After  waiting  a  half  hour  or 
more,  the  officers  got  into  the  machine  with 
appellant  and  he  drove  them  to  Ditman 
street  They  searched  carefully  on  both  sides 
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of  the  street  in  tiie  Mode  containing  the  num- 
ber which  appellant  had  Riven  them,  hut 
failed  to  find  that  any  snch  person  as  Mc- 
Ijiughlin  lived  in  that  neighborbood.  There- 
upon, after  barlDg  the  automobile  Identified 
by  the  owners,  they  conducted  appellant  to 
the  Jail,  where  he  thereafter  remained.  Soon 
after  his  arrest  the  appellant  .was  brought  in- 
to the  presence  of  the  detectives  and  ques- 
tioned regarding  how  he  come  into  posses- 
sion of  the  machine.  The  officers  testified 
that  the  statement  was  free  and  voluntary 
and  not  Induced  by  any  threats,  intimidation, 
or  promises  of  any  sort  While  the  questions 
were  being  asked,  one  of  the  officers  operat- 
ing a  typewriter  tootc  down  the  questions  and 
answers.  In  this  statement,  which  was  aft- 
erwards signed  by  the  appellant,  the  appel- 
lant stated  that  on  the  day  preceding  the 
taking  of  the  automobile  he  had  visited  the 
salesroom  where  the  automobile  was  kept, 
and  on  the  same  night  at  about  11  o'clock 
he  had  returned  there,  entered  through  a 
window,  and,  after  opening  the  lai^e  rear 
door  which  was  barred,  had  taken  an  extra 
tire  from  another  machine  and  had  driven 
the  "Enger"  automobile  away  and  secreted 
it  in  a  garage,  where  It  remained  for  some 
time;  that  during  the  time  be  first  had  it 
in  the  garage  he  repainted  and  dlsgnlaed  it; 
that  thereafter  he  used  it  in  livery  service 
for  the  purpose  of  earning  money. 

[1}  It  is  ccmtended  on  the  part  of  appellant 
that  the  evidence  was  InsuSlclent  to  estab- 
llah  the  corpus  delicti,  and  that  therefore 
the  admlBsion  of  the  confession  of  appellant 
was  error.  We  do  not  agree  with  appellant 
In  this  contentlfm,  for  it  seems  to  us  that 
the  facts  which  we  have  first  briefly  stated 
establish  fully  that  the  automobile  was  un- 
lawfully taken  from  the  possession  of  the 
owner  and  from  a  building  which  had  been 
closed  and  fastened  on  that  night  Three  wit- 
nesses who  .were  employed  about  the  auto- 
mobile salesroom  all  testified  to  facts  from 
which  an  Irresistible  inference  would  arise 
that  the  machine  was  taken  without  the  con- 
sent of  any  person  authorized  to  give  It.  The 
circumstances  tended  to  show,  also,  that  it 
was  taken  during  the  nighttime, 

[2,  3]  There  was  no  error  in  the  admission 
of  the  allied  confession  of  appellant  upon 
the  ground  that  the  confession  was  not  shown 
to  have  been  voluntary,  for  the  officers  tes- 
tified that  no  Inducement,  threat,  or  other 
improper  Infiuoioe  was  exerted  upon  the 
appellaat  to  Induce  him  to  make  tiie  state- 
ment In  the  gtatement,  wbldi  was  reduced 
to  writiiig,  defendant  mm  shown  to  have 
been  ashed  this  question,  "AU  of  these  state- 
ments you  have  Just  made  have  bem  free 
and  voluntary,  have  tbey?"  to  which  the  an- 
swer was  giv^,  "Tes."  He  was  then  asked 
as  to  .whether  any  threats  had  been  made,  or 
any  offers  of  reward  or  immunity,  and  he  an- 


swered in  the  negative.  The  evidence  dear- 
ly supports  the.  verdict  of  the  Jury. 

HI  It  Is  complained  that  an  instmctlon 
which  the  trial  Judge  gave,  and  which  con- 
tained a  statement  which  suggested  to  the 
jury  that  the  defense  of  an  alibi  was  occa- 
sionally fabricated  and  that  temptation  to 
resort  to  it  might  be  great  in  cases  of  Im- 
portance, was  erroneous,  in  that  It  Invaded 
the  province  of  the  Jury.  The  instruction  as 
a  whole,  a  part  of  .which  only  we  have  re- 
ferred to,  was  copied  verbatim  from  one  ap- 
proved by  the  Supreme  Court  In  the  case  of 
People  V.  Lee  Gam,  69  GaL  662,  11  Paa  188. 
In  that  case  the  Supreme  Court  held  that 
such  an  Instmctlon  did  not  violate  any  sub- 
stantial right  of  the  defendant.  No  otbw 
ground  for  reversal  Is  urged. 

The  Judgment  and  order  are  affirmed. 

We  concur:   CONRET,  P.  J.;  SHAW,  J. 


CITT  8TBBBT  lUPBOVKUBNT  GO.  t.  LEB, 
Mayor  (FUBGBBSON  et  aL,  Inter- 
venen).    (Oiv.  1644.) 

(District  Oonrt  of  Appeal,  Third  Dhitriet,  Cali- 
fornia.  Oct.  30,  1916.) 

1.  Appsal  and  Ebwu  4a»907(l)— Fxhdotob— 

JUDQUENT  flOIX. 
Where  an  appeal  Is  apon  the  judgment  roll 
alone,  it  most  be  presumed  that  there  was  evi> 
dence  to  justify  a  finding  ot  the  tiial  court,  al- 
thpugh  an  inconBistent  allegation  in  the  petUion 
was  not  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fil  8678.  8678;  Dec.  Dig.  «s> 
907tl).3 

2.  MUNICIPAX.     COBPOBATIOnS     «=32&7(1)  — 

Charter— Con  BTBucTioN—IuPEo  VEMENXH. 
Under  Charter  of  City  of  Santa  Rosa,  i  72, 
proTlding  that  the  filing  of  written  objections 
to  the  proposed  improvement  of  one  bioclt  or 
more  of  a  street  by  the  owners  of  two-thirds 
of  the  frontage  within  20  days  from  the  post- 
ing of  notice  of  intention  to  order  such  improve- 
ment will  bar  further  proceedings  for  six 
months,  but  when  not  more  than  two  blocks  re- 
main ungraded  or  unimproved,  and  a  block  or 
more  has  been  so  improved,  the  council  may 
order  ImprovemAit,  notwithstanding  such  ob- 
jections, where  a  portion  of  a  street  bad  been 
improved  under  the  law  authorizing  such  im- 
provement and  thereafter  it  was  proposed 
again  to  improve  it  under  the  same  authority, 
the  proceedings  must  be  treated  as  for  a  first 
improvement,  although  after  the  original  im- 
provement other  parts  of  the  street  had  been 
improved,  so  that  timely  written  objections 
filed  by  tbe  owners  of  the  prescribed  amount 
of  frontage  will  bar  further  proceedings  for  the 
period  of  six  months* 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  797;  Dec.  Dig. 
297(1).] 

Appeal  from  Superior  Court,  Sonoma 
County ;  Emmet  Seawell,  Judge. 

Mandamus  by  the  City  Street  Improve- 
ment Company  against  Charles  JB.  Lee.  May- 
or, In  which  Nellie  Furgerson  and  others  in- 
tervene. From  a  Judgment  dismissing  the 
writ,  the  petitioner  appeals.  Affirmed. 
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L.  M.  Hoefler.  of  Sen  Frandsco.  and 
Cteorge  F.  Snyder,  for  appellant  John  T. 
Campbell,  of  Santa  Rosa,  for  respondent 
Obarles  B.  Lee.  R.  H.  P.  Soto,  of  San  Fran- 
cisco, for  respondmta  Nellie  Fargemm  and 
otbers. 

HART,  J.  The  petitioner,  a  corporation, 
filed  a  petition  In  the  conrt  helow  for  a  writ 
of  mandate  to  force  the  mayor  of  the  dty  of 
Santa  Bosa,  a  municipal  corporation,  to  en- 
ter Into  a  contract  with  the  said  petitloDer 
for  doing  certain  street  work  on  Santa  Rosa 
arenue,  In  said  cfty.  The  respondent  mayor 
answered  the  petition,  and  certain  property 
owners,  whose  property  abuts  upon  said 
streets  and  which  wonid,  as  a  consequence, 
be  assessed  for  the  Improvement  which  had 
been  proposed  to  be  made  on  said  avenue, 
providing  the  proceedings  were  legal  and 
valid,  filed  a  complaint  In  Intervention.  The 
court,  upon  the  trial  of  the  Issues  made  by 
the  answer  and  the  complaint  In  interven- 
tion, rendered  and  entered  a  Judgment  dis- 
missing the  writ.  The  petitioner  brings  the 
case  to  this  court  on  an  appeal  from  said 
Judgment 

On  the  21st  day  of  September,  1916,  the 
council  of  the  city  of  Santa  Rosa,  proceed- 
ing in  accordance  with  the  provisions  of  the 
charter  of  said  city  relating  to  the  public 
streets  thereof  and  their  improvement  (see 
Stats.  1905,  pp.  891-898,  inclusive),  passed  a 
resolution  of  Intention  to  order  the  Improve- 
ment of  SaJita  Rosa  avenue,  a  public  street 
in  the  said  city,  from  the  south  side  of  the 
bridge  over  Santa  Rosa  creek,  southerly  to 
the  south  city  limits,  where  not  already  paved 
and  improved,  by  grading  the  roadway  there- 
of and  constroctlng  thereon  an  aspbaltlc 
pavement  of  a  character  fully  and  clearly 
described  in  said  resolution.  The  said  reso- 
(dntlon  of  intention  and  notices  of  the  pas- 
sage of  the  same  were  duly  and  regularly 
posted,  as  required  by  section  72  of  the  char- 
ter. 

On  the  0th  day  ot  October.  191S,  and  with- 
in 20  d&ya  from  ttie  first  day  of  the  posting 
of  said  notices,  the  owners  of  more  than  two- 
thirds  of  the  frontage  of  the  property  front- 
ing on  said  proposed  work,  which  embraced 
P(Hti<Hi8  (Hily  of  said  avenue  not  already  im- 
proved, filed  written  objections  to  the  said 
proposed  work.  The  complaint,  in  this  con- 
nection, alleges: 

"That  not  more  than  two  blocks  of  the  said 
Santa  Rosa  avenue,  including  street  crosaings, 
remaiaed  ungraded  to  the  official  greAe  and  un- 
improved;  that  a  block  or  more  on  both  sides 
of  the  unimproved  portions  of  said  Santa  Rosa 
avenae  was,  at  all  times  herein  mentioned,  and 
now  is,  improved  with  the  same  character  of 
Improvements  specified  in  the  said  resolotlon  of 
intention." 

Thereafter,  and  within  due  time,  and  after 
the  posting  of  notice  as  required  calling  for 
the  same,  sealed  proposals  or  bids  for  doing 
the  work  according  to  the  plans,  spedflca- 
tlms,  and  eotlmatea  prevloualy  made  and  fil- 


ed by  the  dty  engineer  and  which  were  ap- 
proved and  ad(»>ted  by  the  council,  were  re^ 
ceived  and  the  council  on  the  27th  day  of 
October,  1915,  opened  and  examined  and  pub- 
licly declared  said  proposals,  and  rejected  all 
said  proposals  or  bids  except  that  of  the  pe- 
titioner herein,  who  was  then  by  said  council 
declared  to  be  the  lowest  responsible  bidder 
for  the  doing  of  said  proposed  work  and 
awarded  to  it  the  craitract 

Thereafter,  and  within  three  days  after  the 
expiration  of  the  five  days  within  which  the 
owners  of  a  majority  of  the  frontage  of  the 
prt^terty  upon  the  line  of  the  proposed  work 
might  themselves  have  taken  the  work  at  the 
same  price  or  bid  at  which  the  contract  was 
awarded  to  the  petitioner,  the  latter  signed 
and  presented  to  the  respondent  mayor  for 
his  signature,  a  form  of  written  contract  for 
the  performance  of  said  work  and  improve- 
ments at  the  prices  specified  in  its  said  bid ; 
said  form  of  contract  providing  In  detail  that 
the  petitioner  would  do  all  the  work  accord- 
ing to  the  specifications  adopted  for  that  pur- 
pose. With  the  said  form  of  contract,  the 
petitioner  presented  to  the  mayor  a  bond 
duly  executed  by  It,  and  sufficient  in  all  re- 
spects, conditioned  for  the  faithful  perform- 
ance of  the  said  contract.  The  said  mayor, 
without  specifying  or  suggesting  any  objec- 
tions to  the  form  of  the  contract  presented 
to  him  by  the  petitioner,  or  to  the  bond  of- 
fered at  the  same  time,  refused  to  execnte 
said  contract  or  any  contract  for  tba  doing 
of  said  work. 

The  respondent  mayor  answered  the  com- 
plaint, admitting  all  the  allegations  thereof, 
but  alleged,  in  the  nature  of  a  special  plea  in 
bar,  that  in  the  year  188S,  by  due  proceed- 
ings had  by  the  dl^  council  of  said  city  of 
Santa  Bosa  In  pursuance  of  the  provisiona  of 
the  tbeti  exIstlDg  charter  of  said  dty,  Santa 
Rosa  avenue  waa  regalarly  ordered  to  be  im- 
proved In  accordance  with  certain  plana  and 
BiKclflcatlons  adopted  by  said  council  for  that 
purpose ;  that  said  avoine  was,  in  said  year, 
improved  aa  so  ordered  after  proceedings 
regularly  had  for  the  letting  of  the  contract 
to  do  said  work;  that,  in  due  course,  the 
street  commissioner  reported  to  the  council 
that  the  work  and  Improvement  had  been 
completed,  and  the  coundl  thereupon  accept- 
ed the  street  as  so  Improved ;  that,  on  the 
6th  day  of  July,  1893.  the  city  council  of  said 
city,  acting  in  pursuance  of  the  provisions  of 
section  20  of  the  general  street  law  of  1885, 
known  as  the  "Vrooman  Street  Law"  (St 
1SS5,  p.  160),  passed  an  ordinance,  numbered 
150,  accepting,  as  improved  in  the  year  1888, 
as  above  indicated,  Santa  Rosa  avenue,  from 
the  south  bank  of  the  Santa  Rosa  creek 
southerly  to  the  dty  line. 

The  complaint  In  intervention  also  pleads 
said  ordinance  No.  150,  and  further  points 
out  a  number  of  objections  to  the  proceed- 
ings leading  to  the  ordering  of  the  work  to 
b«  done  on  the  portions  of  Santa  Bosa  ave- 
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ane  described  In  the  resolution  of  lDtenti<xi 
adopted  by  the  council  on  the  2l6t  day  of 
September,  1916,  and,  finally,  to  the  award- 
ing of  the  contract  to  do  the  work  described 
In  said  resolution  to  the  petitioner. 

We  do  not  conceive  it  to  be  necessary  to 
consider  all  the  points  urged  by  the  respond- 
ents against  the  validity  of  the  proceedings 
leading  to  the  awarding  of  the  ccmtract  by 
the  council  to  the  petitioner.  We  think  the 
Judgment  should  be  'sustained  for  the  reason 
that,  In  our  opinion,  the  council  never  ac- 
quired jurisdlctl<m  to  order  the  work  pro- 
posed to  be  done,  and  this  proposition  will 
now  be  considered. 

According  to  the  complaint,  the  resolutitm 
of  Intention  described  the  work  or  Improve- 
ment proposed  to  be  done  or  made  aahstan- 
tially  as  follows: 

"To  Improve  Santa  Rosa  avenne,  a  pnbUc 
street  la  the  CSty  of  Santa  Bosa,  Sonoma  coun- 
ty, California,  from  the  south  aide  of  the  bridge 
over  Saota  Rosa  creek,  southerly  to  the  south 
atf  limits,  where  not  already  paved  and  im- 
proved, by  grading  the  roadway  thereof  and 
.  ccmstructiDK  thereon  an  aspbaltic  pavement  con- 
'  sieting  of  three  (8)  inches  of  aspbaltic  con- 
crete foundatloQ  covered  with  an  asphaltic 
concrete  wearing  surface  two  (2)  inches  In 
tiilcknesa,  tiie  nmshed  snrfaM  of  which  shall 
be  to  official  gnde." 

The  court  made  the  followii^  finding: 

"That  on  the  Uth  day  of  May,  1888.  the 
council  of  said  city  of  Santa  Bosa,  by  an  order 
hi  due  form,  did  order  that  Santa  Bosa  avenne 
should  be  graded  and  graveled,  with  common 
gravel,  to  the  established  grade,  under  plans 
and  specifications  therefor  to  be  adopted  and 
furnished  by  the  dty  engineer  of  said  city,  and 
further  ordered  the  sidewalks  to  be  graveled, 
with  common  gravel,  to  the  official  grade  and 
cnrbiiv  for  sidewalks  to  be  placed;  uat  there- 
after a  contract  was  duly  let  for  the  doing  of 
said  work,  and  the  said  Santa  Rosa  avenue, 
from  the  south  side  of  the  bridge  to  the  south- 
erly city  limit,  was  graveled  with  common  grav- 
el, cnrbs  for  sidewalks  were  laid,  and  the  aide* 
walks  were  graveled,  with  common  gratel.  all 
to  the  official  grade,  aa  required  by  ordinance, 
and  said  street  work  was  thereafter  accepted 
by  said  city  of  Santa  Rosa  aa  herein  aet  out; 
that  thereafter  an  aasessment  w.i8  made  In  due 
form  of  law  aRainat  the  ownera  of  property 
froDtinK  on  the  line  of  said  work  for  the  coats, 
and  expenses  of  asid  work,  and  the  contractor 
collected  from  the  owners  of  the  property  the 
several  amounts  against  them,  as  shown  in  ssid 
assessment." 

[1]  The  appeal  hen  la  npon  the  judgment 
roll  alone,  l^erefore,  notwithstanding  that 
there  Is  neither  by  the  defendant  nor  the  in- 
tervenors  a  denial  of  the  auctions  of  the 
complaint  "that  not  more  than  two  blocks  of 
the  said  Santa  Rosa  av«iQe,  Including  street 
crossings,  remained  ungraded  and  unim- 
proved,"  from  which  allegation  It  Is  to  be 
implied  that  there  were  two  blocks  on  said 
street  ungraded  and  unimproved,  It  must  be 
presumed  that  there  was  evidence  which  jus- 
tified the  above  finding,  and  that  Santa  Rosa 
avenue  was  in  the  said  year  1888  improved 
under  doe  proceetSlngs  by  the  dty  council  in 
the  manner  described  by  said  finding  from 
-the  sooth  side  of  the  bridge  souttierly  to  the 
south  limits,  which  embraced  the  two  blocks 


designated  or  specified  In  the  resolution  of 
Intention  of  September  21,  1915. 

[2]  Section  72  of  the  charter  of  the  city  of 
Santa  Rosa  provides  (among  other  things) 
that  the  filing  of  written  objections  to  the 
proposed  Improvement  of  one  block  or  more 
of  a  street  by  the  owners  of  two-thirds  of 
the  frontage  of  the  property  fronting  on  the 
prt^sed  work  within  twenty  days  from  t&e 
first  day  of  the  posting  of  notice  of  the  reso- 
lution of  intention  to  order  such  improve- 
ment will  operate^  Ipso  facto,  to  bar  further 
proceedings  In  relation  to  the  doing  of  said 
work  for  a  period  of  six  iftontha.  The  said 
section  then  proceeds: 

"When  not  more  than  two  blocks,  including 
street  crossinga  or  intersecdons,  remain  un- 
graded to  the  official  grade,  or  otherwise  unim- 
proved, in  whole  or  in  part,  and  a  block  or 
more  on  one  or  both  sides  apon  said  atreet  has 
been  so  graded  or  otherwise  improved,  said 
council  may  order  such  work  or  improvement 
mentioned  to  be  done  upon  aald  ungraded  or  un- 
improved part  of  said  atreet  notwithstanding 
such  objections,  and  said  work  shall  oot  be 
stayed  or  prevmted  by  any  writtoa  objcctioiis, 
unless  the  conndl  shaU  deem  the  sane  proper. 

Counsel  ft)r  the  petitioner  contend  that 
the  case  here  cornea  within  the  exception 
thus  made  by  said  section  72  with  reference 
to  the  eCTect  of  written  objections  by  the 
property  owners  upon  the  jwwer  of  the  coun- 
cil to  order  the  work  to  be  done.  This  posi- 
tion Is  doubtless  founded  on  the  allegatton 
of  the  complaint,  and  expressly  admitted  by 
the  answer  of  the  mayor  and  not  denied  In 
the  complaint  of  the  Intenrenom,  that  "a 
block  or  more  oa  botti  aides  at  the  unim- 
proved portions  of  said  Santa  Sosa  avenne 
was  at  all  times  herein  mentioned,  and  now 
la,  improved  witib  the  same  diaracter  ot  fm- 
provemraits  spedfled  In  aald  resolntion  of 
intention,"  etc. 

We  cannot  agree  to  the  contarUoit  As  v^e 
have  shown,  It  must  be  accepted  as  an  estab- 
lished fact  In  this  case  that  at  least  that  por- 
tion of  Santa  Bosa  avenne  embraced  within 
the  resolution  of  intaitlon  had  once  been  im- 
proved after  proceedings  regularly  bad  by  the 
city  conndl  under  the  then  existing  law  eon- 
powering  the  mnnidpallty  of  Santa  Bosa  to 
coerce  ttie  improvement  of  its  streets  at  the 
expense  of  the  proper^  owners;  and  our 
judgment  Is  that,  where  a  street  or  any  part 
thereof  has  once  been  improved  under  a  law 
containing  provisions  similar  to  those  of 
section  72  of  the  charter  In  question,  and, 
after  such  Improvement  has  been  made,  pro- 
ceedings are  taken  by  the  governing  body 
of  a  municipality  to  again  Improve  said 
street,  timely  written  objections  filed  by  the 
owners  of  the  prescribed  amount  of  the 
frontage  of  the  property  fronting  on  the  line 
of  the  proposed  improvement  will  have  the 
effect  of  barring  further  proceedings  in  re- 
lation to  the  proposed  Improvement  for  the 
period  of  six  months.  In  other  words,  we 
think  that  In  sudi  a  case  the  provision  of 
section  72  of  the  diartor  first  above  referred 
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to  aifpUes.  That  provlBlon  la  fashl«ied  after 
or  the  name  as  the  provision  xipon  tbat  sub- 
ject in  the  Vrooman  Act  We  think  It  Is  not 
reasonable  to  suppose  that,  a  street  having 
been  onoe  Improved  at  the  expense  of  the 
property  owners  and  to  their  satLsfactton, 
the  L^slatare,  or.  In  this  case,  the  framwa 
oi  the  charter  or  the  people  ^rbo  ratified 
and  80  made  it  the  oivanic  law  of  the  mu- 
nldpaUt?,  intended  tbat  the  governing  body 
of  the  latter  should  be  vested  with  an  un- 
hampered or  a  discretionary  power  of  again 
ordering  sacii  street  to  he  Improved  at  the 
eixjfmaa  of  the  property  owners  tn  the  face 
of  a  protest  regularly  filed  by  the  latter 
against  the  proposed  Improvemeot.  The  pro- 
TlBlon  that  further  proceedings  shall  be  bar* 
red  for  six  months  upon  the  due  filing  of 
written  objections  by  the  property  owners 
was  doubtless  loqilTed  to  soma  eztoit 
the  eonatderatlon  that  owners  of  .property 
subject  to  taxation  for  street  improvements 
might  not  bs  prepared  at  the  particular  time 
at  which  streets  were  called  up  for  improve- 
ment to  meet  or  discharge  the  burden  thus 
to  be  Imposed  upon  them,  and  tbat  a  post- 
ponement of  the  work  for  the  period  desig- 
nated might  be  snffldoit  to  enable  them  to 
do  so;  or,  It  may  be,  that  the  framers  of  the 
act,  In  incorporating  that  provision  Into  the 
law,  conceived  that  the  judgment  ot  the 
property  owners  as  to  the  necessity  of  the 
Improvement  at  the  particular  time  should 
be  deferred  to.  But  whatever  might  be  the 
underlying  motive  for  the  provisicm,  wheth- 
er one  or  the  other  of  the  two  above  sug- 
gested or  both  combined,  there  can  be  no 
less  reason  or  propriety  for  applying  the 
provision  to  the  case  where,  as  here,  the 
street  has  once  been  Improved  under  the  di- 
rection of  the  municipal  authorities  and  it  Is 
proposed  to  again  Improve  It,  than  to  the 
case  where  a  street  has  been  called  up  for 
the  first  time  for  improvement.  Indeed,  we 
think  there  Is  a  much  stronger  reason  for 
applying  the  provision  to  the  situation  pre- 
sented here,  since  the  proceedings  Involved 
hare*  If  consummated,  will  result  In  taxing 
flie  property  owners  the  second  time  for  the 
Improvement  of  said  street 

We  have  found  no  direct  anthortty  which 
siiiq;wrts  the  above  views  and  the  conclusion 
dadared.  But  there  is  In  the  case  of  City 
Street  Imp.  Go.  v.  Babcock,  U9  Gal.  680, 
78  Pac.  609,  an  e3q>renlon,  wbieh  io- 
Tolves,  howarar*  a  mere  dictum,  tha  Question 
not  bdng  directly  before  the  court,  ttUit 
WDuUl  seem  to  indicate  that  the  Supreme 
Court  leaned  to  the  contdnslon  to  which  we 
have  been  led.  Speaking  of  that  part  of 
section  3  of  the  Vrooman  Act  which,  like 
the  latter  part  of  section  72  of  the  charter 
involved  here,  makes  an  exception,  where 
timtlar  conditions  exist,  to  the  rule  tbat 
wrUten  objections  duly  filed  by  property 


owners  will  bar  further  prooeodings  In  rela- 
tion to  the  proposed  improvement  of  a  street, 
the  Suprane  Court  In  that  case  said,  al- 
though expressly  disclaiming  any  Intention 
to  decide  the  questUm  therein: 
"It  is  certainly  doubtful  if  this  exception  ap- 

EUes  at  bH  to  a  HoA  irtiich  has  been  prevlous- 
r  impMrred." 

The  position  above  taken  cannot  be  affect 
ed  by  a  consideration  of  the  fact,  whl<A  is 
alleged  In  the  «nnplalnt  and  nowhere  denied, 
thus  imparting  to  it  the  digidty  of  a  finding, 
that  at  some  time  ^nce  the  year  1888,  not 
definitely  stated  or  disclosed,  a  block  or 
more,  on  both  sides  of  the  blodks  proposed  to 
be  Imfffoved  had  been  Improved  by  the  con- 
stmctlon  thereon  awtuUtlc  pavement,  eta, 
and  that  the  blocks  pnvosed  to  be  Improved 
are  to  be  in  like  manner  and  character  im- 
proved- To  repeat,  what  we  believe  to  be 
the  true  moaning  or  Intent  of  section  72  of 
the  diarter,  so  far  as  it  relates  to  the  effect 
of  the  due  filing  of  written  objections  to 
work  proposed  to  be  done^  Is  that  where  a 
street  or  any  part  thereof  has  once  be^ 
Improved  under  the  law  antborlzlag  such  im- 
prov^ent,  and  thereafter  it  Is  sought  again 
to  improve  It  under  the  same  author!^,  the 
proceedings  looking  to  the  eeocHid  Improve- 
ment must  be  regarded  and  treated  as  the 
same  In  all  essential  particulars  as  those 
necessary  for  the  improvemait  of  a  atxeet 
in  the  first  instance  or  where  a  street  or  no 
part  thereof  has  ever  theretofore  been  im- 
proved, notwltlistandlng  that  at  some  time 
subsequent  to  the  first  or  original  Improve- 
ment other  parts  of  said  streets  had  been 
again  Improved. 

Our  conclusion,  as  stated  In  the  outset, 
is  that,  sinoe  the  property  owners  on  the 
parts  of  Santa  Rosa  avenue  proposed  to  be 
Improved  by  the  resolution  of  Intention  of 
September  21,  I&ID,  la  due  time  filed  suffi- 
cient objections  to  the  proposed  improve* 
ments,  the  council  was  wholly  without  an- 
tborlty  or  jurisdietlon  to  order  the  work  to 
be  draie,  and,  consequently,  its  action  In 
awarding  the  contract  to  the  petlttonw  to  do 
the  work  was  absolutely  void. 

The  judgment  appealed  from  U^,  aooording- 
ly.  afflrmad. 

We  concur:  GHIPMAN,  P.  J.;  BUB- 
NETT,  J. 


VSOVUB  T.  DUNOAN.   (Or.  NKIJ 

(District  Court  of  Appeal.  Second  District,  Gst 
ifornla.   Nov.  2.  19160 

CaiimrAZ.  L&w  «Ee»ai9(l)— Appbai  Anp  En- 

BOn— BBVXBW-— iNBTBUCr  10  NS. 
In  a  bomicide  case,  refusal  of  requested  In- 
structions covered  correctly  by  g^vmi  InBtme* 
tions  was  not  error. 

[Ed.  Note.— Fer  other  oases,  see  Criminal 
Law.  Gent.  Dig.  t  20U;  Dec  Dig.  «E9fi29(i).] 
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Appeal  from  Superior  Gouit,  Los  Angeles 
Coonty;  Gavin  W.  Gralg,  Judge. 

Harry  Dnncan  was  ctmrlcted  of  manslangb- 
ter,  his  order  for  a  new  trial  denied,  and  he 
appeals.  AfiSrmed. 

Arthur  E.  T.  Chapman,  of  Los  Angeles,  for 
appellant.  U.  8.  Webb,  Atty.  Gen.,  and  Bob- 
ert  M.  Clarke,  Dcvvty  Atty>  Geo,  for  the 
People. 

CONBBT,  P.  J.  The  defendant  In  tbls  ac- 
tion was  accoaed  of  the  crime  of  murder  and 
found  gnUty  of  manslau^ter,  for  which  be 
has  been  sentenced  to  a  term  of  eight  years 
In  the  state  prlaw  at  EVdaom.  He  apiieals 
from  the  judgmnit  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

There  are  no  briefs.  The  present  attorney 
for  appellant  was  substituted  In  the  place  of 
the  former  attorneys  a  few  weeks  before 
the  appeals  came  on  for  bearing,  and  the 
case  has  been  presented  upon  his  oral  argu- 
ment. No  attack  is  made  upon  tb»  suflOclencr 
of  the  evidence,  which  shows  that  one  J.  F. 
Toolen,  a  police  officer,  came  to  his  death  by 
means  of  a  shot  fired  from  a  revolver  by  the 
defendant. 

Appellant's  first  proposition  is  that  the 
defendant  was  prejudiced  by  certain  allied 
misconduct  of  the  district  attorney ;  It  being 
claimed  that  that  officer  aaked  an  lmpr<^r 
question  for  the  sole  purpose  of  prejudicing 
the  defendant  in  the  minds  of  the  jurors.  De- 
fendant's objection  to  the  question  was  sus- 
tained by  the  court,  and  we  cannot  say  that 
the  district  attorney  was  not  acting  In  good 
faith.  The  record  does  not  show  any  per- 
sistent course  of  action  by  the  district  at- 
torney such  as  has  sometimes  been  bdd  to 
constitute  prejudicial  misconduct. 

Appellant  next  complains  of  the  court's 
refnsal  to  give  two  requested  Instructions. 
The  record  does  not  show  by  whom  those 
Instructions  were  requested,  but  we  will  as- 
sume that  they  were  proposed  by  defendant's 
counsel.  The  subject-matter  of  those  instruc- 
tions was  covered  correctly  by  the  court  In 
other  Instructions  given  to  the  jury,  and  the 
refusal  to  gfve  them  In  the  precise  form  re- 
quested by  the  def«idant  did  not  deprive 
him  of  any  right 

At  the  oral  argument  appellant's  counsel 
suggested  that  the  court  erred  In  giving  six 
of  the  Instructions  that  were  given.  As  to 
three  of  these  he  stated  no  reasons  why  the; 
were  errooeous,  and  was  unable  to  refer  us 
to  the  pages  of  the  clerk's  transcript  where 
they  would  be  found.  Subsequently  he  sent 
to  us  a  mem<Hnndum  of  the  pages.  In  two 
of  ibs  three  Instanoea  there  are  two  Instruc- 
tions on  each  page,  and  we  do  not  know  to 
which  Instmctlon  counsel  referred.  Solviiig 
the  doubt  In  his  favor,  we  have  examined  all 
of  them  without  discovering  any  valid  objeo 
tion  thereto. 


This  leaves  for  omsldenition  tbe  Inatmcy 
tlons  coDsldered  by  counsel  and  darignated 
as  points  4,  S,  and  6.  Under  point  6  his 
claim  is  that  the  Instmctlon  assames  the  de- 
fendait  to  be  gnlKy,  and  thereby  Invades  the 
province  of  the  Jury.  In  oar  opinion,  the 
Instruction  contained  no  sn<^  assnmptifm. 
Under  points  4  and  6  the  only  objection  was 
that  those  Instructions  bad  no  appltcatloa 
to  the  case  as  presented  by  the  evidence.  The 
point  appears  to  be  well  taken  with  respect 
to  one  of  those  instructions,  but  It  related 
to  a  minor  matter,  and  the  instmctlcm  was 
not  at  all  likely  to  have  affected  the  verdict 

As  none  of  the  points  suggested  have  rais- 
ed any  doubtful  questkm  which  seems  to  call 
for  discussion  and  explanation  of  the  law  ot 
the  case,  we  deem  It  unnecessary  to  extend 
this  opinion  by  setting  forth  the  langnage  of 
tbe  Instructions  or  stating  our  opinion  In  de* 
tall  concerning  them.  Upon  the  record  In 
this  case,  It  appears  that  the  defendant  la 
fortunate  In  that  he  was  convicted  at  man- 
slaughter, the  lowest  degree  of  the  offenaa 
charged. 

Tbe  Judgment  and  order  are  affirmed. 
Weoommr:  JAMES,  J.;  SHAW.  J. 


CURTIN  V,  KATCHINSKI  et  al.   (Civ.  1645.) 

(District  Court  of  Appeal.  First  District.  Cali- 
fbmia.   Nov.  2,  1916.) 

1.  Bankbuftct  9=»363— Disohabqe— Llabil* 
ity  of  subeties. 

The  fact  that  the  plaintiff  in  an  action  pre- 
seated  his  claiio  against  tbe  defendant  therein 
to  the  bankruptcy  court,  and  received  dividends 
thereon  in  excess  of  the  Bum  in  which  an  un- 
dertaking to  dissolve  an  attachment  in  the  ac- 
tion was  given,  did  not  operate  to  discharge  the 
sureties  upon  the  undertaKing. 

[EJd.  Note.— For  other  cases,  see  Bankruptcy) 
Cent  Dig.  S3  550-654;  Dec.  Dig.  «=3363.] 

2.  Ateacbment  «=>344— Release  of  Pbop- 
KETY  ON  Bond— Liability  of  SuEEiiEa— 
Deuand  fob  Uedeliveky. 

Where  property  of  defendant  released  from 
attachment  had  been  sold  by  the  order  of  a 
referee  in  bankruptcy  and  the  sale  approved  by 
the  bankruptcy  court,  no  demand  upon  the  de- 
fendant, or  the  Bureties  on  the  undertaking  to 
dissolve  the  attachmeot,  tat  tbe  redelivwy  ol 
the  attached  property,  was  necessary  before 
bringing  an  action  against  the  sureties  on  the 
undertaking. 

[Ed.  Note.— For  other  caaea,  see  Attachment; 
Cent  Dig.  ||  1238-1240;  Dec  Dig.  «»344.] 

3.  Attachmckt  4s»344— Lxabilitt  on  Un- 

iDEBTAKINO — CONDITION  FREOKDBNT — EXB- 
OUTION. 

Under  Code  Oiv.  Proc.  $  555,  providing  that 
a  suit  may  be  commenced  on  an  uodertakuig  to 
dissolve  an  attachment  vben  execution  be  re- 
turned in  whole  or  in  part  although  defendant 
in  an  action  was  adjaaicated  a  bankrupt  after 
attachment  was  dissolved  upon  undertaking  bnt 
did  not  obtain  his  release  within  oseyear,  thm 
being  no  inhibition  lu  the  National  Bankmptcy 
Act  against  the  issuance  and  levy  of  execution 
in  such  a  case,  the  issuance  and  return  of  an 
execution  unsatisfied  is  a  condition  precedeat 
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to  the  maintenance  ot  an  Action  against  the 
sureties  on  the  undertaking. 

[Bd.  Nota^For  other  cases,  see  Attachment. 
Gent  Dig.  fiS  1238-1240 ;  Dec.  Dig.  «=»344.] 

Appeal  from  Superior  Oourt,  Gttj  and 
Oonnty  of  San  rrandsoo;  Oeo.  A.  Stnrte- 
vant,  Jndge. 

Action  by  D.  A.  Cartin  against  B.  Katchln- 
Bkl  and  others.  Vrom  a  Judgment  for  de- 
fendants and  an  order  denying  a  motion 
Xor  a  new  trial,  plalntlfF  appeals.  Affirmed. 

Bandolpb  V.  Wliltlng,  of  San  rrancisco,  for 
appellant  M.  H.  Wascerwltz,  of  San  Fran- 
daco,  lor  respondent  Katchln^  Joseph  H. 
Uajer  and  George  D.  Peny,  both  of  San 
Francisco,  for  reaipondait  Hdlfronn. 

BIOHABDS,  J.  This  la  an  appeal  on  be- 
tuHt  of  the  idataUUr  In  an  action  bToaght  to 
recover  the  mm  of  |1,000  alleged  to  be  due 
upon  an  undertaking  by  the  defendants  as 
sureties  for  ttte  rdeaae  of  certain  personal 
property  from  attachment 

The  facts,  which  are  substantlaUy  undis- 
puted, aze  briefly  these:  The  iilalntlg  and 
appellant  herein  commenced  an  adiou 
i^nst  the  firm  of  Ldpde  Bros,  to  noover 
the  sum  of  93,284.03,  and  caused  to  be  atr 
tached  certala  perswal  property  owned  by 
said  firm.  Thereupon  the  defendants  herein 
as  sureties  for  Leipslc  Bros,  executed  an  un- 
dertaking for  the  release  of  said  attached 
personal  pn^vty  In  the  sum  of  91.000,  and 
the  property  was  released  from  the  attach- 
ment Subsequently  the  firm  of  Leipslc  Bros, 
illed  a  petition  In  bankruptcy  and  were  ad- 
Judged  bankrupts,  and  tbe  property  which 
iMd  tiKretf^ive  been  under  attachment  was 
taken  Into  poMeaslon  by  the  trustee,  and  sold 
under  tiie  order  of  fb»  referee  In  bankruptcy 
for  the  sum  of  appiroxlmatcily  fl,000  and  tbe 
sale  conflnned.  Plaintiff  mresented  his  claim 
for  the  sum  of  98,284.08  against  said  bank- 
rupts, and  in  due  course  rec^red  dlTlden<to 
thereon  aggregating  the  sum  of  92,189.34. 
Be  also  imisecuted  his  said  acUon  against 
Leipslc  Bzoa.,  and  recovered  Judgment 
agidnst  the  firm  for  $3,718.13,  upon  which 
nothing  was  paid  except  the  above  dividends. 
He  then  began  this  action  against  said  sure- 
ties  upon  the  attachmoit  bond.  Leipslc  Bros, 
were  not  made  parties  to  this  action  for  the 
reason  that  they  had  not  Joined  In  the  execu- 
tion of  the  attachment  bond.  The  undertak- 
ing sued  upon  was  given  in  conformity  with 
sectloD  555  of  the  Code  of  Civil  Procedure, 
and  by  Its  terms  the  respondents  herein  "un- 
dertake in  tbe  sum  of  one  thousand  dollars 
and  promise  that  in  case  the  plaintiff  recover 
Judgment  In  said  action  the  defendants  (Leip- 
slc Bros.)  will  upon  demand  redeliver  the  at- 
tached property  so  released  to  the  proper  of- 
ficers to  be  applied  to  the  payment  of  the 
Judgment,  or  in  default  thereof  that  the  de- 
fendants and  sureties  will  on  demand  pay 
to  the  plaintifl  the  full  value  of  tbe  property 
■0  v^eased  not  exceeding  the  sum  of  one 


thousand  dollars."  Prior  to  the  commence- 
ment of  the  action  upon  this  undertaking,  the 
plaintiff  demanded  of  the  sureties  the  sum  of 
$1,000  claimed  to  be  due  thereon,  but  he 
made  no  demand  upon  Leipslc  Bros,  for  the 
redelivery  of  the  attached  property  or  the 
value  thereof,  nor  did  the  plaintifl  cause 
to  be  issued  an  execution  upon  the  judg- 
ment obtained  in  the  original  action  against 
IfClpsic  Bro&,  nor  has  such  execution  ever 
been  issued  or  returned  unsatisfied  in  whole 
or  in  part.  It  further  appears  that  the  firm 
of  Leipslc  Bros,  have  not  obtained  their 
dischai^e  in  bankruptcy,  and  that  more  than 
one  year  had  elapsed  between  the  adjudica- 
tion of  tbeir  bankruptcy  and  the  institution 
of  the  present  action. 

Upon  the  foregoing  facts  the  trial  court 
gave  Judgment  in  the  defendants'  favor  and 
denied  the  plaintiff's  motion  for  a  new  trial, 
whereupon  he  prosecutes  this  appeal. 

£1 ,  J]  We  are  inclined  to  agree  with  the 
contention  of  the  appellant  that  the  fact 
that  as  plaintiff  in  the  original  action  he 
presented  bis  claim  against  Leipslc  Bros,  to 
the  bankruptcy  court,  and  received  dividends 
thereon  in  excess  of  the  sum  In  which  the  tm- 
dertaking  involved  in  the  pending  suit  was 
given,  did  not  operate  to  discharge  the  obliga- 
tion of  the  sureties  upon  said  undertaking; 
and  also  with  his  contention  that  no  demand 
for  the  return  of  the  released  property  was 
necessary  in  view  of  the  fact  that  said  prop- 
er^ had '  been  sold  and  the  sale  confirmed 
by  the  bankruptcy  court,  and  hence  that  the 
making  of  such  demand  either  on  Leipslc 
Bros,  or  the  defendants  herein  would  have 
been  an  idle  and  useless  act. 

But  conceding  this  much  to  the  appellant, 
the  insuperable  objection  to  the  maintenance 
of  t;hl9  action  consists  in  the  admitted  fact 
that  no  execution  was  issued  or  returned  un- 
satisfied In  whole  or  in  part  prior  to  the 
institution  of  the  present  suit  Section  662 
of  the  C3ode  of  Civil  Procedure,  under  the  ti- 
tle of  "Attachment,"  reads  as  follows; 

"•Sec.  552.  When  suits  may  be  commenced  on 
the  undertaking.  If  the  execution  be  returned 
unsatisded,  in  whole  or  in  part,  the  plaintiff 
may  prosecute  any  undertaking  •  •  •  pur- 
suant to  section  MO  or  section  656,  or  he  may 
proceed,  aa  in  lAhw  cases,  upon  the  return  of 
an  execution," 

[3]  It  has  been  expressly  held  that  under 
this  section  of  the  Code  the  Issuance  and  re- 
turn of  an  execution  unsatisfied  in  whole  or 
in  part  is  a  condition  precedent  to  tbe  main* 
tenance  of  an  action  upon  an  undertaking 
given  under  the  terms  of  section  655  of  the 
Code  of  Civil  Procedure.  Brownlee  v.  Riffen- 
burg.  95  Cal.  447.  30  Pac.  587.  It  Is  urged, 
however,  by  the  aiEH>ellant  that  the  issuance 
and  return  of  an  execution  was  rendered  un- 
necessary, and  therefore  excused,  by  reason 
of  the  fact  that  Leipslc  Bros,  had  gone  into 
bankruptcy,  and  that  the  issuance  or  at- 
tempted levy  of  an  execution  would  be  a 
fruitless  and  useless  proceeding;  and  they 
dte  the  case  of  Boaoithal  r.  Perkinfl,  123  CaU 
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240,  BS  Fac  804,  aa  anstalnlxis  ttals  view.  An 
ncamisatton  of  that  ease,  bowOTer,  ahows 
ttaat  it  dlflera  from  tile  caae  at  bar  In  this  es- 
sential respect:  That  In  that  case  the  prin- 
c^kU  debtor,  f6r  the  release  of  whose  prop- 
erty the  nndertakinff  had  been  given,  had 
tafcoi  the  boiefit  of  the  state  insolvent  act 
then  In  force,  by  the  terms  of  section  45  of 
whldi  act  the  Issuance  and  levy  of  execa- 
Hons  was  fmrblddm  against  Insolvents  who 
had  come  within  its  prorlslons.  The  Snpreme 
Ooort,  In  dlatingnlshlng  that  case  from  the 
case  of  Brownlee  t.  BUFenbni^,  supra,  held 
that  this  Inhibition  against  the  issuance  and 
levy  of  an  execntlim  against  Insolvrait  debt- 
ors of  necessity  rendered  section  1X2  of  the 
Code  of  Civil  Frooednre  Inapplicable  to  such 
a  caae;  fbr.  to  hcdd  otherwise  would  have 
rendered  Impossible  an  action  on  an  nndet^ 
taking  givw  nnder  section  SS5  of  the  Code 
of  Civil  Procedure  after  the  principal  debtor 
had  taken  adTantage  of  the  Insolvent  act 
But  the  national  bankruptcy  act  contains  no 
snch  Inhibition  against  the  issnance  and  levy 
of  ezecntlona  after  the  lapse  of  one  year  aa 
against  debtors  who  have  not  obtained  their 
discharge  within  that  time;  and  this  being 
so,  and  the  entire  proceeding  being  statutory, 
we  are  of  the  opinion  that  the  rule  laid  down 
in  the  case  of  Brownlee  v.  RUfenburg,  supra, 
must  be  given  full  application  to  the  case  at 
bar. 

Judgmmt  and  order  affirmed. 

We  concur:  LBNMOM,  P.  J.;  KBUBI- 
GAN,  J. 


MORTZMOBE  v.  STATU  (No.  864J 
(Sopreme  Court  of  Wyoming.    Dec  23,  1916^) 

1.  GsnnnAX.  Law  ^B16  — Etidenok  — Con- 
rassions— E^zouif  ATOBT  Statsmknts. 

In  a  prosecution  for  murder,  the  admlssi- 
bllitr  of  a  statement  by  accused,  admitting  that 
be  had  shot  the  decedent  though  accompanied  by 
exculpatory  statements,  u  governed  by  the  rules 
relating  to  confeesions,  ana  the  statement  Is  not 
admtsnble  without  a  showing  Its  volnnta^ 
character. 

[Bd.  Note.— For  other  cases,  see  Grimmal 
L^^^  Cent.  Dig.  H  1139~U4&;  De&  Dig.  «=» 

2.  Cbiminal  Law  «s9619(4)— EvioKiro>~OON- 

rasSIONB— VOLUNTAET  OBAEACTEB. 

The  mere  fact  that  statements  by  accused 
were  made  to  the  prosecuting  attomev  or  deputy 
sheriff,  or  both,  would  not  exclude  them,  in  the 
absence  of  improper  inducement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1183;  Dec.  Dig.  ^»519(4).] 

8.  Obihinax.  Law  «»519(8)— Bvidbitob— Con- 

lESSaiONS— VOLTTNTABT  CHAaAClEB. 
The  mere  fact  that  defendant  was  in  jail 
when  be  made  a  statement,  and  in  Uie  custody 
of  the  deputy  sheriff,  would  not  ezdnde  It  In 
the  abaenoe  ot  improper  Indncement 

[Ed.  Note^For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  |  1167;  Dee.  Dig.  «s»61IHS).] 


4.  CannNAi;  Law  «s»B81(8)  —  Evn>BR0x  — 

CONFESSIOMB— PbBLXHINABT  PbOOF, 
Evidence  held  to  show  that  a  statement  of 
defendant  offered  as  a  confessicKi  was  not  made 
under  any  promise  or  threat,  or  any  Improper 
indacement 

[Ed.  Note^For  other  case^  see  Criminal 
Law,  Cent  Dig.  |  1216;  DecTDig.  «»681($J 

6.  Cbiminal  Law  «s»e27  —  Evidihok  — 
Confessions— Voi-UNTABT  Chabactbb. 
That  defendant  was  only  17  years  old  did 
not  render  his  statement  made  voluntarily,  in- 
admissible, in  the  absence  of  any  showing  of 
lack  of  intelligence  or  understanding  on  his 
part  tending  to  throw  doubt  on  the  voluntary 
character  of  the  statements. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1200,  1201;  Dec  Dig. 
B27.1 

6.  HouioiDK  «s>196  —  E^VIDKMaa  —  AoMisai- 

BILITY — AcTB  OF  DXOEASED. 
In  a  prosecution  for  murder  of  defendant's 
father,  where  defendant  daimed  that  the  killing 
was  in  defense  of  bis  brother,  evidence  of  spe- 
cific acts  of  violrace  by  deceased,  known  to 
defendant  toward  other  members  of  the  family 
was  admiscdble. 

[Ed.  Note. — For  other  eases,  see  Homicide, 
Gent  Dig.  {  421;  Dee.  Dig.  ^lOa] 

7.  HouicinB  ^196— Etidbnot— Aduibsibit.- 

IXT— ThBBATS. 

In  a  prosecution  for  murder  of  defendant's 
father,  evidence  ot  threats  by  decedent  against 
his  wife,  not  accompanied  by  any  assault  or  any 
attempt  to  carry  them  out  was  property  ex- 
cluded. 

[Ed.  Note.— Fw  other  cases,  see  Banidde, 

Cent  Dig.  {  421;  Dec  Dig.  «»106.] 

8.  HOUIOIDK  4=»19e— EtTIDBITO— AdUXSBEBIIi- 
IXT— ABUSIVK  LANaUAGB. 

In  a  prosecution  for  murder  of  defendant's 
father,  evidence  that  decedent  had  addressed 
his  wife  and  daughter  by  abusive  or  insulting 
epithete  was  properly  excluded. 

[Ed,  Note.— For  otlier  cases,  see  HomlddSk 
Cent  Dig.  |  421;  Dec.  Dig.  «s>196.] 

9.  Cbikinal  Law  4=3461(3)  —  Evidenob  — 
Opinion  s;viobno»-Adhissibiutv. 

In  a  prosecution  toe  murder  of  defendant's 
father,  testimony  aa  to  whether  defendant  was 
happy  or  angry  on  the  morning  of  the  homldde 
was  admissible. 

[Ed.  Note.— F(«>  other  cases,  see  Crimhial 
Law,  Cent  Dig.  |  1041;  Dec.  Dig.  «»451(3).] 

10.  Obimikal  Law  «s>461(1)  —  Bvidxnox  — 
Opinion  Evidbnob— ADinasiBiuTT. 

In  a  prosecution  for  the  murder  of  defend- 
ant's father,  a  questlMi  whether  witness  thooi^t 
that  when  decedent  was  making  an  assault  on 
defendant's  brother  the  brother  was  In  dangw, 
whether  referring  to  the  witness'  opinion  or 
what  he  thought  at  the  time,  was  incompetent 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1040;  Dec.  Dig.  «=»4ei(l).l 

11.  Cbiuinal  Law  «s>1170(3)— Wbit  of  Eb- 
BOB  —  Review  —  Pbbjudicial  Effeot  or 
Ebboe. 

In  a  prosecution  for  murder  et  defendant^ 

father,  where  a  brother  of  defendant,  in  an- 
swer to  a  question  what  his  father  was  doing, 
said  he  was  trying  to  get  hold  of  his  brother's 
throat  any  error  in  sustaining  a  motion  to 
strike  the  answer  as  not  responsive  was  not 
prejudicial,  where  the  witness  then  stated  that 
the  father  had  his  brother  down  and  grabbed  at 
bis  throat  and  caogbt  him  In  the  face. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8147;  Dea  Dig.  «»1170(3)J 
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12.  Gmoiru,  Law  <8=>448Cll)  —  WtnnaaBB 
«cs>248(2>— Etidencb— Adwssibiutt^ 
In  a  prosecution  for  murder  of  defendants 
fatiier,  TFhere  defendant's  brother  w&a  asked 
wbat  dIb  father  was  doingr,  the  answer  that  be 
«aa  tTTing  to  get  hold  of  his  brother's  tiiroBt 
was  not  incompetent  as  a  mere  condnsitMit  or  OB 
not  reapoQslTe  to  the  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  1086,  1041;  Dee.  Dig.  ^ 
448(11) :  Witnesses,  Gent.  Dig.  |  862;  Dec  Dig. 

18.  HOUIOIDX  ^»164  —  EVIDKnCK  —  Adios- 
8IBILITT. 

In  a  prosecntion  for  murder  of  defendant  s 
fiither  while  be  was  assaulting  defendant's 
brother,  a  qaeatlra  as  to  the  strength  of  dece- 
dant,  compared  with  that  of  his  three  sons 
combined,  was  immaterial. 

[Ed.  !Not&— For  other  cases,  see  Homicide, 
Cent  Dig.  S  818;  Dec.  Dig.  «=9ia4.] 

14.  Criminal  Law  €:=>684  —  EviDEncii  —  R»- 

BUTFAL.   

Under  Comp.  8t  1910,  f  6289,  prorldmg 
that  after  defendant  has  produced  his  evidence 
the  state  wiU  he  confined  to  rebutting  evidence, 
onless  the  court  for  good  reasons  in  furtherance 
<A  Hostioe  shall  permit  it  to  offer  evidence  In 
cbiet,  the  admiasum  in  evidence  in  rebuttal  of 
statements  of  defendant  as  to  decedent  finding 
fault  with  him  on  the  morning  of  the  homicide 
was  not  an  abuse  of  discretuHi. 

[Bd.  Note^For  other  cases,  see  Criminal 
Cent  Die.  H  lfil0»  1618;  Dec.  Dig.  «^ 

15.  CBnawAt  Law  «a»814(10)  —  Tbial  —  Iir- 

BTBUCTIONS. 

The  refusal  ot  an  ioatniction  that,  if  ae< 
fendant  had  some  weahness  of  mind,  infirmitr  of 
temper,  or  immature  judgment,  due  to  youth  or 
any  other  cause,  because  of  which  he  was  be- 
low the  average  of  man,  that  fact  sboold  be  con- 
sidered and  defendant  given  the  b«Mflt  <rf  soch 
condition  was  proper^  refused,  in  the  absence 
of  any  evidence  making  the  instruction  ap- 
plicable a^e  from  the  age  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fg  1821,  1979.  1961;  Deb  Dig. 

«s»8i4ao).i 

1&  HOHIGim  «3>SOO(1)— TUAL  —  ImRBOO- 

TI0N8. 

In  a  prosecution  for  murder  of  defendant  s 
father,  who  was  committing  an  assault  on  de- 
fendant's brother,  an  instruction  that  defuid- 
ant  was  the  best  judge  of  what  WM  nacesaazT 
to  defend  himself  and  of  the  means  to  be  used 
for  his  own  protection,  and  his  judgment,  if 
honestly  exercised,  is,  to  a  large  extent,  con- 
trolling, was  properly  refused. 

[Ed.  Note.— For  other  eases,  see  Homidde, 
Cent  Dig.  {  614;  Dec.  Dig.  «s»300(l).] 

Bmw  to  District  OoQTt,  Oonmrse  Count? : 
CSuu-les  R  Winter,  Judge. 

Dewey  Mortlmore  was  convicted  of  man- 
slaughtbr,  and  brings  error.  BevMreed. 

William  B.  Ross,  of  Cheyenne,  and  Harry 
J.  Devine,  of  Douglas,  for  plaintiff  In  error. 
D.  A.  Preston,  Atty.  Gen.,  Wilfred  O'Leary, 
Deputy  Atty.  Gen.,  and  Robert;  D.  Hawley, 
Go.  and  Proa  Atty.,  of  Douglas^  for  the 
Stat& 

POTTER,  O.  J.  The  plaintiff  in  error, 
Dewey  Mortlmore,  was  charged  with  the 
crime  of  murder  in  the  first  degree  and  found 
guilty  of  manslaughter.  He  will  be  referred 


to  as  the  defendant  unless  by  name,  nie  jury 
added  to  the  verdict  a  recommendation  that 
the  court  be  as  lenient  as  possible  under  the 
law,  and  he  was  sentenced  to  imprisonment 
in  the  penitentiary  for  the  term  of  not  more 
than  3  years  and  not  less  than  2  years.  The 
charge  was  predicated  up<m  the  killing  of 
the  def^danfs  tether,  Silas  Mortlmore,  and 
it  was  sought  to  justl^  or  excuse  the  homi- 
cide as  an  act  in  defense  of  the  defendant's 
brother,  AUa  Mortlmore,  who  was  being  vio- 
lently assaulted  by  the  father. 

The  evidence  shows  without  conflict  that 
the  cause  oi  Silas  Mortimore's  death  was  a 
gunshot  wound  in  the  bead  received  when 
he  was  assaulting  bis  son.  Alia,  after  hav- 
ing said,  as  he  approached  him,  that  he 
would  "choke  his  head  off'  or  "ehake  him 
to  death."  This  occurred  on  the  morning  of 
February  16,  at  the  home  of  the  de< 

ceased,  about  eight  miles  from  Qlenrock,  in 
Converse  county.  The  family  of  deceased 
living  with  bim  at  tbat  time  consisted  of 
bis  wife,  their  three  sons.  Alia,  28,  Mote,  25, 
and  Dewey,  17  years  of  age,  and  a  dauditer 
19  or  20  years  of  age.  Dewey  was  tempo- 
rarily at  home  from  school,  which  he  was  at- 
tending at  Casper  in  an  adjoining  county. 
The  deceased  is  described  In  the  evidence 
as  having  been  a  large  man,  about  6  feet 
tall,  and  weighing  about  215  pounds,  and  of 
greater  physical  strength  than  either  of  bis 
sons,  a  drinking  man,  and  in  the  habit  of 
keeping  and  drinking  whisky  at  bis  home; 
and  the  testimony  shows  that  he  had  been 
drinking  on  the  morning  of  the  homicide. 

On  February  17,  1915,  at  the  county  jail 
when  the  defendant  was  there  confined,  he 
stated  the  circumstances  of  the  homicide  to 
the  prosecuting  attorney  in  the  presence  of 
the  deputy  sberifl  and  a  stenographer,  and 
said,  In  effect,  that  he  fired  the  sbot  which 
killed  his  father,  and  that  be  did  it  to  save 
his  brother.  His  statements  on  that  occa- 
sion were  in  reply  tp  questions  by  the  pros- 
ecuting attorney,  uid,  together  with  the 
questions,  were  taken  down  in  shorthand  by 
the  stenographer  and  afterwards  transcribed 
by  him  and  signed  by  the  defendant  The 
prosecutlm  was  permitted  to  prove  these 
statements  over  the  objection  of  defendant's 
counsel,  after  the  st^ographer  had  testified 
to  the  accuracy  of  bis  notes  and  transcript 
and  he  had  been  examined  as  to  the  circum- 
stances under  whldi  the  statements  were 
made.  Omittlug  the  questions  of  the  pros- 
ecuting attorney,  the  defendant's  statements 
at  the  time  referred  to  were  substantially 
as  follows: 

We  were  eating  at  the  breakfast  table  and 

we  started  eating.  Father  had  drank  a  little 
that  morning,  and  my  oldest  brother  and  bim 
started  talking.  Mote-was  the  first  one  be  start* 
ed  talking  wlui,  and  then  my  oldest  brother  and 
he  started  talking,  and  he  got  niad  and  jumped 
up  from  the  table  and  knocked  my  brother  over 
to  the  window.  He  jumped  up  frcon  the  table 
and  hit  my  brother  and  said:  "1  will  ch(As 
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your  head  off."  ISj  brother  tried  to  hold  him 
off,  and  he  bit  my  brother  in  the  face  and  skin- 
ned his  eye  and  nis  hands.  I  jumped  up  from 
the  table  and  watched  a  little  while,  and  then 
I  felt  kind  of  scared  that  he  would  kill  my 
brother.  He  had  my  brother  down  in  the  win- 
dow, and  he  couldn't  get  up.  Hp  grabbed  him 
and  pushed  him  right  into  the  window  so  he 
couldn't  do  anything,  and  the  hired  man  was 
In  there  too,  and  my  oldest  brother  and  myself, 
and  my  mouier  came  in,  and  she  was  not  eating 
with  OB.  And  a  woman  and  a  child  that  was 
staying  at  our  place  were  up  stairs.  I  went  to 
the  chimney  where  the  gun  was,  and  by  that  time 
be  had  my  brother  down  so  he  conldn't  do  any- 
thing, as  he  was  all  in.  Uy  mother  tried  to 
make  father  let  go,  and  I  seen  there  was  no 
hope,  so  I  shot.  I  was  the  length  of  the  room 
from  him.  He  had  said  he  would  kill  all  of 
OS— not  that  morning.  He  always  has  whisky, 
and  waa  all  the  time  making  trouble  lately. 
Mote  waa  engaged  to  be  married  to  the  woman 
tbat  was  there,  and  father  did  not  want 
him  to  get  married.  I  don't  know  what  th^ 
were  talcing  about  at  the  table,  for  when  they 
were  gaarreling  I  couldn't  eat  a  thing.  The 
gun  was  a  25-30  rifle.  I  did  it  to  save  my 
brother.  He  (evidently  referring  to  the  father) 
has  had  three  revolvera  on  his  desk  when  he 
has  been  drunk.  My  father  would  have  choked 
me  to  death  last  summer  if  my  mother  and  two 
brothers  had  not  stopped  him.  I  was  afraid 
be  wotdd  kill  my  brother.  I  was  scared  about  it. 

He  was  then  asked  If  there  was  anytbtng 
else  he  wanted  to  tell  that  he  knew,  and  he 
was  told  to  tell  only  what  be  wanted  to,  as 
he  did  not  have  to  tell  what  he  did  not  mnt 
to,  and  that  as  Us  family  would  probably  be 
down  to  talk  with  him,  be  need  not  say  any- 
thing that  woidd  hurt  him.  He  then  said 
that  he  and  his  ftither  bad  a  "coaple  of 
words  about  the  girl  that  morning";  that 
he  liked  the  girl  and  was  "sticking  up 
for  her." 

[1]  It  is  contended  that  these  statements 
sbonld  have  been  excluded  because  not  vol- 
untary. It  seems  to  be  conceded  by  counsel 
that  the  rules  regulating  the  proof  of  con- 
fessions are  applicable  to  this  evideoce,  for 
it  la  not  suggested  that  they  might  be  ad- 
missible it  not  shown  to  have  been  volunta- 
rily made.  And  we  are  of  the  opinion  that 
such  rules  are  applicable,  for  while  a  con- 
fession Is  generally  restricted  to  statements 
acknowled^ng  or  importing  guilt,  and  mere 
exculpatory  statements  denying  gMllt  are 
not  confessions  (1  Oreenleaf  on  Bv.'  §|  170, 
216;  1  Wigmore  on  Et.  i  821;  2  Bishop's 
New  Or.  Proc.  [2d  Ed.]  S  1217),  a  statement, 
admitting  an  act  essential  to  the  crime 
charged  and  Importing  guilt,  should  not  be 
treated  as  a  mere  admission  receivable  in 
evidence  without  a  showing  of  Its  voluntary 
character,  because  of  other  statements  at 
the  same  time  and  In  connection  with  it 
Intended  to  excuse  or  Justify  the  act  (State 
T.  Porter,  32  Or.  135.  49  Pac.  964;  People 
V.  Quan  Glm  Gow,  23  CaL  App.  507,  138  Pac. 
918;  State  v.  Nagle,  25  R.  I.  106,  54  Atl. 
1063.  105  Am.  St.  Rep.  864 ;  State  v.  Maria- 
no, 37  R,  I.  168.  91  Atl.  21).  And  see  Opin- 
ion of  Lamar,  J..  Owens  v.  State,  120  Ga. 
296,  48  S.  E.  21,  dissenting  from  a  conclu- 
sion critltdzed  as  unsound  In  Wigmore  oa 


ETldenoe,  vol.  5,  {  821.  And  it  Is  held  that 
such  a  statement  should  be  r^rded  as  a 
confession  when  appearing  to  have  been  of- 
fered and  relied  on  as  such.  Bram  r. 
United  States,  168  U.  S.  641, 18  Sup.  Ot.  183. 
42  L.  Ed.  568. 

Not  only  does  it  appear  tbat  the  statements 
were  offered  as  a  confession,  and  particularly 
to  show  that  the  defendant  fired  the  fatal 
shot,  bot  It  is  the  only  direct  evidence  that  the 
shot  was  fired  by  him;  a  condition  convinc- 
Ingly  attesting  the  reasonableness  of  the  rule, 
in  a  case  like  this,  that  a  statement,  admit- 
ting participation  In  the  homicide  which, 
standing  alone,  would  be  a  confes^on,  is  not 
changed  In  character  by  exculpatory  state- 
ments at  the  same  time  excusing  or  justifying 
it.  This  is  impUed  by  the  well-settled  prin- 
ciple that  when  a  confession  Is  offered  and 
admitted,  the  defendant  Is  entitled  to  have 
all  that  was  said  at  the  time  introduced  In 
evidence,  including  exculpatory  statements, 
and  that  a  statement  directly  involving  guilt 
does  not  lose  Its  character  as  a  confession 
from  the  fact  that  it  was  accompanied  by 
statements  of  an  exculpatory  nature  acMDS 
to  be  conceded  or  recognized  in  the  many 
cases  applying  the  rule  as  to  oonfessiona  to 
such  statements,  without  referring  to  the 
distinction  between  a  mere  admission  and  a 
confession.  The  Jury  may  believe  the  Incul- 
patory statement  and  disbriieve  what  the 
defendant  said  on  the  same  occasion  in  his 
own  favor,  and  that,  it  seems,  is  what  the 
jury  did  in  finding  the  defendant  guilty  at 
manslang^iter. 

To  render  the  evidence  of  the  ktatemrata 
admissible,  it  was  necessary  to-  show  that 
they  were  freely  and  voluntarily  made  under 
the  rules  relating  to  confessions.  And  we 
think  that  was  done,  and  the  evldrace  prop- 
erly admitted.  The  grounds  relied  on  In 
support  of  the  contention  that  they  were  not 
voluntary  are  these:  That  they  were  made 
by  a  boy  only  17  years  of  age,  when  In  jail 
and  in  custody  of  the  officers,  not  represented 
by  counsel  or  by  any  friend  or  other  person, 
and  upon  being  informed  by  the  prosecuting 
attorney  tbat  be  <x  they  would  take  Qie 
story. 

[2, 3]  The  mere  fact  that  the  statements 
were  made  to  the  prosecuting  attorney  or  to 
the  deputy  sheriff,  or  both,  would  not  exclude 
them,  nor  the  fact  that  the  defendant-was  In 
jail  at  the  time  and  In  the  custody  of  the 
deputy  sheriff,  In  the  absence.  In  either  case, 
of  any  Improper  Inducement.  2  Wharton's 
Cr.  Ev.  (10th  Ed.)  gg  649,  051a,  661,  602;  12 
Cye.  462,  466,  468;  2  Bishop's  New  Cr.  Proc 
§  1238;  Murphy  v.  People,  63  N.  T.  590; 
McCleary  v.  State,  122  Md.  394,  89  Atl.  1100; 
State  v.  Lance,  166  N.  C.  411,  81  S.  E.  1092. 
The  question  In  such  case  Is  whether  the 
statement  was  voluntary,  as  In  the  case  of  a 
confession  by  an  accused  under  other  circum- 
stances. Hartung  v.  People.  4  Parker,  Cr. 
B.  819.  8S3i  People  T.  Bogera^  IS  N.  X.  ft. 
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72  Am.  Pec.  484;  Bedd  t.  State.  68  Ala.  402; 
State  T.  Quj,  69.  Mo.  4S0.  The  rule  la  stated 
in  section  040  of  Wtaarton'i  Oriminal  EM- 
dence: 

"CouilpMiona  made  to  persons  in  authority, 
such  ajB  conatablee,  arrestiiiB  officen,  or  to  mag- 
istrates,  are  not  excluded  by  the  mere  fact  that 
diey  were  made  to  auch  persons,  unless  it  ap- 
peari  that  an  improper  iodacemeut  was  made  by 
such  anthoritatlTfr  pers<m.  But  the  rule  ■  is 
equally  well  settled  that  even  a  slight  induce- 
ment held  out  by  such  a  person  renders  the 
confession  involuntary,  because  the  accused 
would  have  reason  to  believe  that  such  person 
1b  not  only  crediUe,  but  i«  in  a  positint  to  carry 
the  inducement  into  effect" 

And  In  section  6^: 

"A  confession  is  admissible  when  voluntarily 
ntade  to  a  public  officer,  even  thoufh  the  pris- 
ou«  be  In  cnctody  of  such  officer,  milesi  the 
confeaslon  he  in  some  aeiue  elicited  hy  tiiteats 
or  promliea." 

In  aocHoa  061  It  18  Mid  tbat  legal  Imprlaon' 
ment  Is  not  such  duress  as  to  «zdnde  a  con- 
f easlMi  ia  tbe  absence  at  tbreats  or  piwnlses. 
In  Splcer     Stat^  69  Ala.  159,  the  court  say: 

"Nor  was  it  material.  In  the  absence  of  all 
endence  tending  to  show  that  the  confessions 
were  involuntary,  tbat  they  were  made  while 
the  defendant  was  under  legal  arrest,  and  in 
response  to  Questitois  propounded  hj  tbe  offi- 
cer having  her  In  custody.^ 

And  In  Bishop's  New  Criminal  Procedure 

C2d  Ed.)  ToL  2,  S  1238: 

"Tliat  the  confessing  person  was,  whether 
lawfully  or  unlawfully**  under  arrest,  "while 
it  is  a  circumstance  to  be  considered,  does  not 
aloue  exclude  the  confeasion;  yet  added  facts 
may." 

And,  see  State  v.  Baftery,  282  Mo.  72,  ISS 
S.  W.  *585,  and  an  elaborate  note  on  the  sub- 
ject, dtlng  cases  on  this  point  and  others  here 
raised,  appended  to  ttie  case  of  Ammons  v. 
.  State,  18  L.  U.  A.  (N.  -S.)  768-874,  and  a  later 
note  under  Lindsay  t.  State,  CO  L.  R.  A.  (N. 
8.)  1077-1069.  That  the  accused  was  not 
represented  by  counsel  will  not  alone  ex- 
clude a  confession.  McCleary  v.  State,  supra ; 
State  T.  Gorham,  C7  Vt.  365,  31  Atl.  845; 
State  T.  Patterson,  68  N.  C.  202 ;  Common- 
wealth V.  SturUvant,  117  Mass.  122,  19  Am. 
Bep.  401. 

14]  Tbe  statements  do  not  appear  to  have 
been  made  .under  any  promise  or  threat,  or 
any  Improper  Inducement.  On  tbe  contrary, 
tbe  stenographer,  who  was  present  and  took 
down  tbe  statement  and  transcribed  tbe  same 
as  aforesaid,  and  who  was  tbe  only  witness 
on  tbe  subject,  testified  that  neither  of  the 
officers  made  any  threat  or  tried  to  influence 
the  defendant  to  say  anything  that  be  did 
not  want  to  say;  tbat  he  exhibited  no  sign 
ot  nnwUllngaess,  but  seemed  ready,  willing, 
and  anxious  to  teU  his  tftory;  that  the  pros- 
ecuting attorney  told  the  defendant  that  he 
would  t^e  the  story,  but  that  he  need 
tell  anything  If  he  did  not  want  t<^  and  that 
whatever  he  said  might  be  used  against  him 
later.  And  It  appears  tbat  the  first  auesUon 
asked  the  defendant  wan:  "Yon  an  telling 
this  of  your  own  tree  will,  are  you,  Dewey, 
knowing  that  It  may  be  used  In  court  agalnrt 
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you  later?"  and  that  he  answued,  "Xes." 
And  there  was  no  attempt  to  show,  nor  do  we 
find  anything  in  the  evidence  to  Indicate,  tbat 
the  defendant  was  frightened  or  tbat  he 
felt  compelled  to  make  any  statement  by  tbe 
fact  that  be  was  restrained  of  his  liberty  or 
confined  in  Jail,  or  the  remark  of  the  pros- 
ecuting attorney  that  be  would  take  the 
story.  It  is  contended  by  bis  counsel  that 
tbe  prosecutinfc  attorney's  statement  that 
be  would  take  tbe  story  might  have  been  un- 
derstood by  tbe  defendant  as  in  tbe  nature 
of  a  command.  But  the  caution  to  the  de- 
fendant in  that  C(mnectlon  that  he  need  not 
tell  anything  If  he  did  not  want  to,  and 
that  what  he  said  might  be  used  against  him 
later,  and  his  affirmative  answer  to  the  qnes- 
tl<»i  that  he  was  making  the  statement  of  his 
own  tna  wiU,  knowing  that  it  might  be  used 
In  court  agidnst  him  later,  In  the  absence  of 
any  exiAanatlon  to  tbe  contrary,  seems  to 
dispose  of  that  cwtentlon. 

[1]  The  tAct  that  the  defendant  was  only 
17  yean  of  age  did  not  render  his  statement 
made  under  the  dreumstiuiceB  aforesaid.  In- 
admissible. Wharton's  Or.  Br.  (10th  Ed.) 
676a;  1  R.  0.  £b  p.  661 ;  and  see  notea  dtlng 
cases  in  18  L.  B.  A.  (N.  S.)  786;  60  L.  B.  A 
(N.  S.)  1082.  Like  other  facta  it  la  a  circum- 
stance pr^r  to  be  considered  In  determining 
whether  his  stafconents  were  made  freely  and 
voluntarily,  but  we  find  nothing  in  tbe  evi- 
dence or  In  tbe  record  to  show  any  lack  of 
intelligence  or  understanding  on  the  part  of 
the  defoidant  that  might  tend  to  destroy  or 
throw  doubt  upon  the  voluntary  character  of 
bis  statements.  In  Commonwealth  v.  Cnflee, 
108  Mass.  285,  It  appeared  that  a  boy  13  or  14 
years  old,  while  under  arrest  on  suspicion 
tbat  be  was  guilty  of  murder,  made  state- 
ments to  the  police  officers  tending  to  show 
his  guilt,  and  It  was  held  that  those  state- 
ments were  admissible,  In  tbe  absence  of 
any  evidence  of  threats  or  promises,  other 
than  might  be  inferred  from  his  arrest  and 
custody  and  his  examination  by  the  officers 
without  warning  blm  of  Ms  right  not  to  an- 
swer unless  choosing  to  do  s<^  or  offering 
him  an  opportunl^  to  consult  with  counsel 
or  friends. 

[I]  Several  assignments  of  error  relate 
to  tbe  exclusion  of  evidence  of  specific  acta 
of  violence  by  the  deceased  upon  the  defend- 
ant and  upon  other  members  of  tbe  family, 
and  threatening  remarks,  when  the  defend- 
ant was  present,  prior  to  tbe  homicide.  The 
stated  purpose  of  such  evidence  was  to  show 
what  tbe  defendant  had  to  apprehend  from 
ills  former  experience  with  tbe  deceased,  as 
to  facts  coming  under  bis  own  observation. 
Tt  was  sought  to  show  these  facts  by  tbe  testi- 
mony of  Mote  Mortimore  and  Mrs.  Mortl* 
more.  The  grounds  of  the  objection  were 
that  the  evidence  was  Incompetent  and  Ir- 
relevant, not  part  ctf  the  res  gestie  nor 
the  pn^r  way  to  prove  character,  and  not 
showing  tbreats  of  Injury  to  Alia.  Tbe  de- 
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fendant  was  permitted  to  Introduce  evidence 
as  to  the  general  reputation  of  the  deceased 
In  the  community  for  violence,  and  the  pros- 
ecution introduced  testimony  on  the  Bame 
subject  In  rebuttal,  resulting  In  some  conflict 
In  the  evidence  as  to  that  matter.  When  the 
evidence  of  such  8i>eclflG  acts  and  threats  was 
offered,  Alia  and  Mote  Mortlmore  had  testi- 
fied concerning  the  facts  of  the  homicide,  the 
former  as  a  witness  called  by  the  prosecu- 
tion and  the  latter  as  a  witness  for  the  de- 
fendant. Alia  stated  the  drcumstances  sub- 
stantially as  follows: 

Wo  were  eating  breakout;  my  father  came 
to  breakfast,  and  we  were  eating  oatmeal ;  he 
sat  down  at  the  table  and  asked  mv  mother  for 
some  gravy.  He  didn't  eat  oatmeal  tbat  morn- 
ing ;    mother  started  for  the  gravy,  and  he 

i'amped  ap  from  the  table  with  bis  plate  and  told 
er  he  would  get  it  himself.  He  cussed  her. 
He  went  to  the  stove  with  his  dish.  I  told  him 
I  didn't  think  he  was  acting  the  man.  He 
whirled  around  to  me  and  he  said:  "Why,  God 
damn  your  soul  I  I  will  choke  the  head  off  of 
you !"  and  he  rushed  to  me,  shoved  me  back 
in  the  window,  and  was  trTing  to  choke  me,  and 
he  was  shot.  Those  were  the  only  words  I  had 
with  him  that  morning.  Mote,  Dewey,  and  my- 
self and  a  fellow  named  Smith  were  at  the  table 
at  the  time.  Father  bad  sat  at  the  head  of  the 
table  and  Mote  at  his  left.  I  was  on  his  right. 
Smith  sat  next  to  me.  and  Dewey  next  to  Mote. 
Mother  was  not  at  the  table.  "Q.  What  did 
yoar  father  do  to  you?  A.  Well,  he  blacked  one 
eye  and  skinned  my  hand  up.     Q.  Skinned 

Soar  hand  up?  A.  Xes;  and  made  my  nose 
leed.  Q.  Did  be  at  any  time  get  bold  of  your 
throatf  A.  No,  sir.  Q.  Did  he  posh  you  up 
against  the  window,  or  up  against  this  man 
tjmith?  A.  No;  the  table  was  in  the  other 
wall.  He  shoved  me  back  against  the  window 
and  Smith's  chair  was  up  against  mine,  shoved 
up  against  t^e  window.  Q.  Is  Smith  here  now? 
A.  No.  Q.  Where  is  Smith?  A.  I  don't  know. 
Q.  What  'did  Smith  do?  A.  I  don't  know  as  he 
did  anything.  Q.  As  I  understand  it,  you  and 
your  father  were  up  spatting  at  each  other.  A. 
No;  I  was  in  my  chair.  Q.  He  pushed  you 
and  your  chair  all  up  to  the  wiiidow?  A. 
Yes ;  *  *  *  I  was  sitting  at  the  table.  He 
just  rushed  back  and  shoved  me.  The  cliiur 
slipped  back  by  the  window  down  behind  Smith. 
Q.  xour  father  stmck  you^  and  you  heard  the 
snot;  that  is  all  you  know  about  it?  A.  Yes, 
sir;  tbat  is  aU  I  know  about  it  Q.  I>iil  you 
hear  a  warning  of  any  kind?  A.  No.  Q.  What 
did  your  father  do  when  you  heard  tbv  shot? 
A.  He  fell  is  all  I  know.  Q.  Where  did  he  fall? 
A.  Stretched  out  on  the  floor.    Q.  What  did 


Sou  do?  I  got  up  as  soon  as  I  could.  Q.  Where 
id  you  get  up  from?  A.  Down  In  the  chair. 
Q.  Where  were  the  other  membera  of  the  fam- 
ily?  A.  I  couldn't  say;  my  mother  was  right 


chair. 


behind  him.  •  •  *  Q.  What  did  you  do.  Al- 
ia? A.  I  went  out  in  the  kitchen  and  said  we 
would  have  to  do  something,  and  I  believe  I 
went  outdoors.  Q.  You  went  out  of  the  house? 
A.  Yes,  sir.  Q.  Were  you  badly  hurt?  A. 
Well,  my  nose  was  bleeding.  Q.  What  did 
Dewey  say  to  you?  A.  Why  he  told  me,  he 
■ays,  'Oh  AL'  he  says,  *m7  father  is  killed,'  or 
something  like  that.  Q.  Did  he  say  he  had  kill- 
ed him?  A.  I  couldn't  say.  *  •  ♦  Q.  What 
else  did  Dewev  say  to  you?  A.  Nothing.  Q. 
What  did  you  near  him  say  to  Mote?  A.  Didn't 
hear  him  say  anything  to  Mote.  *  *  *  Q. 
What  did  you  hear  him  say  to  your  mother?  A. 
I  didn't  hear  him  aay  anything  to  her,  not  that 
I  know  of.  Q.  Where  was  this  man  Smith  all 
the  time?   A.  I  couldn't  say  where  be  was." 

On  cross-examinatlffli,  he  stated  that  his 
fttthflr  was  dnmk  that  morning;  tbat  tala 


I  father  said  to  his  mother  when  he  got  np  to 
get  the  gravy,  "God  danm  you ;  I  will  get  It 

I  myself."  Following  that,  he  testlfled  as  fol- 
lows: 

"Q.  Why  was  he  displeased  with  your.mother? 
A.  I  couldn't  say  he  was  displeased.  She  was 
too  slow  for  him,  I  suppose.  Q.  What  was 
her  condition  at  that  time?  A.  My  mother  has 
rheumatisnL  Q.  When  he  had  you  shoved 
ba'ok  against  the  window,  could  you  get  up? 
A.  No.  *  •  •  Q.  What  was  he  doing  at  the 
time  he  was  shot;  what  was  he  trying  to  do? 
A.  Well,  it  was  just  trying  to  get  me  by  the 
throat,  1  si^pose.  Q.  Don't  yon  know  what 
he  was  trying  to  do?  you  say  yoa  suppose. 
A.  That  is  what  he  was  trying  to  do;  he  was 
clutching  at  my  throat  as  much  as  he  could.  He 
kept  trym'g  to,  I  kept  catching  him  b^  the  hands 
as  much  as  I  could  to  keep  him  from  it.  •  •  • 
Q.  Where  did  you  say  your  mother  was?  A. 
She  was  right  hehind  him.  Q.  What  was  she 
doing?  A.  Trying  to  get  him  off.  Q.  Was  she 
having  any  effect,  or  was  she  able  to?  A.  She 
didn't  seem  to.  Oouldn't  you  tell  whether 
she  was  getting  him  off?  A.  well,  she  wssn't 
getting  him  osT  Q.  You  say  you  and  him  had 
had  no  difficulty  at  all?  A.  No,  sir;  never  bad. 
Q.  The  only  ttung  you  had  done  was  to  protest 
against  his  treatment  of  your  mother?  A.  Yes, 
sir;  that  is  alL  Q.  Was  your  father  in  the  habit 
of  drinking?  A.  Yes.  Q.  IMd  he  have  any  liq- 
uor ia  the  house  at  that  timet  A.  No,  sir ;  be 
drank  the  last  ct  it  that  morning.  Q.  Did  he 
have  any  liquor  at  any  other  place?  A.  There 
was  at  the  station  at  Glenrock.  Q.  What  did 
he  have  there?  A.  A  keg.  Q.  It  hadn't  been 
delivered  to  the  house?  A.  Nol  Q.  Do  you 
know  where  Mote  was  at  die  time  your  father 
was  trying  to  get  you  by  the  throat?  A.  No; 
I  couldn't!  say.  Q.  Had  he  ever  made  any 
threats  against  the  family  prior  to  that  time? 
A.  He  bad.  Q.  What  had  he  threatened  to  do? 
A.  Well,  he  said  he  would  kill  us  aU  U  we 
ever  tried  to  do  anything  with  him," 

On  redirect  examination  he  was '  asked 
whether  tale  fittli«r  atmdc  him  in  the  lace 
with  his  flat  OT  his  open  band.  He  answered: 

"I  think  it  was 'his  open  hand:  be  was  try- 
ing to  catch  me  by  the  neck,  and  I  was  trying ' 
to  guard  him  off." 

Mote  Mortlmore  related  what  occurred  on 
that  morning  as  follows: 

My  oldest  brother  got  up  first,  and  my  young- 
est brother,  Dewey,  he  told  me,  "I  can  beat 
yon  dressiniE."  I  told  him,  "I  don't  think  you 
can,"  and  be  jumped  out  of  bed  and  went  to 
drening,  and  I  waited  until  he  was  almost 
dressed ;  then  I  got  up  and  commonced  to  dress, 
and  after  he  got  dressed  he  said,  "I  told  you 
I  could  beat  you,"  and  he  went  on  down  stairs. 
By  the  time  be  got  to  the  bott<»n  of  the  steps  I 
was  at  the  top  steps  ready  to  come  down,  and 
he  went  on  down  into  the  dining  room  and  was 
putting  on  his  overshoes  when  I  got  down  the 
steps,  and  my  coat  was  hanging  by  the  dining 
room  door,  and  the  door  was  open,  i  walked  out 
to  the  door  and  got  my  coat,  and  when  I  turned 
around,  putting  it  on,  Dewey  walked  out  into 
the  kitchen  right  behind  me.  I  went  on  oat 
and  started  to  do  the  chores,  and  Dewey  come 
out  and  helped  me.  After  we  got  through,  we 
went  in  the  house,  and  be  told  me,  "Let^  play 
some  music."  I  told  him,  "AU  right"  I  got 
the  violin  and  be  got  the  guitar,  and  he  and  I 
sat  in  the  dining  room  by  the  stove  and  played 
until  my  mother  hollered  breakfast.  I  got  up 
to  put  the  violin  away.  He  told  me,  "Don't  put 
it  away;  we  will  play  a  tune  or  two  after 
breakfast"  I  told  him,  "No;  I  have  to  make 
off  an  order  after  breakfast,  and  I  want  to  get 
through  In  time  so  that  my  father  can  catch  Uie 
train  to  Douglas."  So  I  put  the  violin  away 
and  walked  over  and  sat  down  to  the  table. 
Jost  after  I  aat  down  ny  mother  aaked  my 
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father  If  be  wanted  khim  oatmeaL  He  saya: 
"No;  where  la  the  rravy?"  She  saTB,  "I  am 
going  to  get  It  now?*  She  waa  goiiiK  to  the 
aafa  then  after  a  howL  He  commencea  awear- 
ing  at  her,  and  jumped  ap  and  went  oat  to  the 
kitchen  with  his  plate  and  waa  helpins  himself 
to  gravy,  and  m;  oldeat  brother  told  him  that 
he  was  not  actine  the  man.  He  whirled  around. 
The  kitchen  cabinet  waa  Bitting  right  b;  the 
kitchen  door  leading  into  the  dining  room. 
He  pat  his  plate,  kind  of  pitdied  it  over  on  the 
table.  He  aaya,  "Why,  God  damn  ^our  aoull 
J  will  choke  you  to  death  I"  He  ran  in  and  my 
oldest  brother  jumped  to  get  up  from  the  table. 
He  knocked  him  into  the  window  and  bad  him 
down  80  he  couldn't  do  a  thing,  and  grabbed 
him  by  the  throat.  My  brother  threw  up  hia 
hands  and  tried  to  catch  him,  and  instead  of 
catching  him  hy  the  throat  be  got  him  by  the 
face.  Ono  finger  waa  in  hia  left  eye.  I  tried 
to  get  around  the  table  ix>  him,*  and  when  be 
knocked  him  back  and  grabbed  him,  blood  com- 
menced mnning  down  brodier's  flace  and  on 
my  fetber'a  hand.  It  looked  aa  if  he  pulled 
all  the  skin  and  meat  ofE  of  my  brothers  face 
as  his  hand  come  ofE,  and  I  thought  that  my 
oldest  brother  was  hurt  pretty  bad  from  the  way 
it  looked.  Just  then  the  gnn  ][>opped,  and  he 
feU.  My  eldest  brother  was  trymg  to  get  up  at 
that  time.  Q.  What  waa  done  at  that  time? 
A.  Well,  we  were  all— we  didn't  know  what  to 
do—it  all  happened  so  quick  that  we  didn't 
hardly  realize  what  had  happened,  and  as  aocHi 
as  he  fell,  I  whirled  and  looked  at  the  door 
where  the  guns  all  sat  There  was  no  one  in 
sizbt,  all  the  guns  waa  sitting  in  the  comer 
where  they  always  sat.  We  went  oat  Into  the 
kitchen,  and  I  h^ped  my  mother  to  the  lounge, 
and  we  got  her  some  water.  After  that  I  went 
back  Into  tha  room  where  my  father  waa,  and  I 
staved  there  with  him  for  quite  a  while.  I  thtn 
took  all  the  gnna  ont  of  that  nHon  and  pnt  them 
in  another  room. 

He  laid,  furtliOT,  Qiat  hla  mother  followed 
his  father  into  the  dining  room,  when  he  said 
that  he  wotdd  dioke  Alla'a  head  ott,  and  took 
hold  of  him  saying:  Tapa,  yon  wouldn't 
treat  Alia  that  way  at  the  breakfiiat  table, 
would  yoQ ;"  that  he  paid  no  attoation  to  her, 
but  k^  rl^t  on,  and  he  (the  witness)  tried 
to  get  around  to  him,  bnt  it  all  happened  In 
a  few  secoDds;  also  ttiat  his  &ther  com- 
menced cuBfilng  hla  mother  before  he  got  np 
from  the  table,  and  kept  casslng  her  until 
Alia  told  him  he  didn't  think  he  was  acting 
the  man. 

Mrs.  Mortlmore  In  her  testimony  men- 
tioned the  violin  and  guitar  playing  by  Dew- 
ey and  Mote,  and  stated  the  other  facts  sub- 
stantially as  above.  She  testified  as  to  the 
remarks  preceding  the  assault  as  follows: 

"I  ashed  Mr.  Mortimer  if  be  wanted  oatmeal. 
He  said,  no;  he  wanted  gravy.    'Where  la  the 

Savy?'  I  hadn't  yet  put  the  rest  of  the  break- 
Bt  on  the  table.  So  I  told  him,  'I  will  get 
gravy,  and  put  the  rest  of  the  breakfast  on  uie 
taUsw'  He  commenced  to  swear,  and  he  sua,  *I 
don't  need  any  woman  to  wait  on  me.  I  will* 
wait  on  myself;*  so  he  took  bis  plate  and  he 
went  to  the  stove  and  was  helping  himself  to 
gravy.  In  the  meantime  he  was  talking  very 
unkind  against  me.  I  went  to  the  safe  to  get 
the  bowl  to  pour  the  gravy  out  when  ho  left 
the  chair.  Alia  says  to  him,  he  says,  'Pa,  why 
d<m't  yoa  act  like  a  man  and  have  some  prin- 
ciple,' or  something  to  that  effect,  and  he  turned 
from  the  atove  and  started  back  to  the  dining 
room.  He  set  his  plate  down  on  the  table,  swore 
to  Alia,  and  said  'I  will  choke  your  bead  off,'  or 
he  'will  choke  him  to  deaUl*— I  couldn't  say,  tbe 
one  or  the  other." 


It  waa  also  diown  by  tbe  testimony  of 
Mote  Horttmore  that  when  tbe  deceased  was 
under  tbe  Influence  of  liquor  he  was  very 
qnarrelaoDie^  teonblesome,  and  dmnfnating, 
and  wonld  S^amp  ink  to  people  and  bit  tbem 
with  anytbing  be  bad  In  bis  bands  If  they 
did  not  do  just  as  be  wanted  tbem  to  do; 
also,  tai  answer  to  a  question  as  to  bis  habit 
In  regard  to  gtdng  aimed,  tbat  be  carried  a 
46  automatic  wbenever  be  went  any  place, 
and  lota  of  times  when  oa  tbe  ranch,  and 
that  be  bad  two  pistols,  one  of  whlcb  be 
kept  under  his  pillow  and  the  other  banging 
tbe  bead  of  the  bed;  that  be  firequently 
made  threats,  some  of  the  times  wboi  the 
whole  family  was  present,  to  nse  those  tds- 
tols  <m  hla  mother  and  tbe  whole  family, 
saying  that  be  would  kill  tbe  whole  fiunlly  if 
be  started  In  on  any  of  tbem;  that  such  re- 
mark waa  made  a  number  of  times,  and  that 
he  also  had  said  in  tiie  ^esaice  of  defendant 
and  Alia  tbat  if  he  ever  killed  trne  member  of 
the  fiamlly  be  would  kill  tbem  all ;  tbat  m 
tbe  evening  prior  to  the  killing,  in  tbe  conrer- 
satlon  with  Mote  In  tbe  dining  room,  the 
deceased  said  to  blm:  **X  will  see  all  of  yon 
burled.**  Mote  also  testified  that  when  tbe^ 
deceased  was  assaulting  Alia  at  tbe  time  of 
tbe  homicide,  bis  face  was  white  and  bis 
teeth  gritted  and  be  was  scary  looking. 

Tbe  defendant  was  permitted  to  show  that 
on  one  occasion  when  the  deceased  wanted 
some  writing  paper  the  defMidant  went  from 
the  dining  room  where  they  were  to  the  desk 
in  the  sitting  room  to  see  if  he  could  get  some 
for  him,  and  the  rest  of  the  family,  except 
Dewey  and  the  deceased,  went  up  stairs; 
tbat,  hearing  a  racket  down  stairs,  they  rush- 
ed down,  and  found  the  deceased  on  top  of 
Dewey  on  the  floor  in  the  sitting  room ;  that 
he  had  Dewey  by  the  hair  with  one  hand, 
and  when  the  others  went  In  the  deceased  got 
up,  walked  Into  the  dining  room,  got  all  bis 
guns  and  plstobi.  all  loaded,  and  put  tbem 
on  the  desk  In  front  of  him ;  tbat  the  rest  of 
them  then  left  the  house,  for  they  were  afraid 
the  deceased  might  nse  the  guns;  that  Alia 
went  out  first  and  saddled  his  horse,  saying 
be  was  going  to  have  the  father  arrested,  and  ' 
tbe  mother  asked  him  not  to  do  it  for  the 
sake  of  the  family;  and  that  he  had  said 
tbat  If  anybody  ever  came  to  arrest  Mm,  he 
would  kill  them  If  possible. 

The  several  oilers  to  prove  other  specific 
acts  of  violence  by  tbe  deceased  known  to 
defendant,  which  were  excluded,  as  well  as 
tbe  tbreateolng  remarks,  were  made  after 
objections  bad  been  sustained  to  questions 
intended  to  bring  ont  tbe  facts  stated  in  tbe 
ofCera.  It  was  sought  to  prove  thereby  tbat 
on  tbe  morning  of  the  shooting,  and  just 
prior  thereto,  tbe  deceased,  when  passing  Mrs. 
Mortlmore,  one  of  whose  legs  was  crippled 
from  inflammatory  rheumatism  and  the  knee 
swollen,  kicked  her  on  that  leg  and  laughed 
when  she  screamed ;  that  a  short  time  before 
the  bomldde,  in  tbe  presence  of  Alia,  Mote, 
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and  the  defendant,  the  deceased  caught  Mrs. 
Mortlmore  by  the  hair  of  her  head  and  beat 
her  head  against  the  wall,  and  the  boqs  were 
afraid  to  interfere  end  protect  her ;  that.  In 
the  presence  of  Alln,  Mote,  and  the  defendant, 
the  deceased  on  two  occasions  brutally  as- 
saulted their  Bister,  19  years  old,  on  one  of 
the  occasions  knocking  her  down  and  beating 
her,  and  on  another  knocking  her  down  and 
beating  her  head  nixm  the  floor;  that  on 
other  occasions  the  deceased  mistreated  her 
in  the  presence  of  Alia,  Mote,  Mrs.  Mortl- 
more and  the  defendant,  by  twisting  her 
arm  so  that  the  bones  would  stick  out  and  the 
arm  remain  Bwtdloi  for  weeks  at  a  time; 
that  during  the  spring  preceding  ttie  homi- 
cide, when  the  defendant  had  beoi  Ul  at  Cas- 
per and  was  home  at  the  ranch  and  an  In- 
valid, the  deceased  knocked  him  down,  got 
his  head  nnder  the  aafe^  and  was  on  top  of 
him  beating  him,  when  he  was  induced  to 
get  off  and  let  him  alone,  that  assault  occurs 
ring  after  the  deceased  had  ordered  the  de- 
fendant to  get  w  and  go  to  the  fltild  and 
mow  the  latter  had  said  that  he  \nu  111  and 
unable  to  go;  Quit  In  July,  1914,  the  deceased 
aosanlted  Mrs.  MOTtim<we  at  a  neli^bor's 
randb,  where  they  were  vlattlng,  whldi  re- 
sulted In  blacking  her  eyes,  and  when  she 
returned  home  with  her  eyes  stUl  black  and 
swollen  she  toM  the  three  sons  and  the  other 
members  of  the  family  of  said  assault,  and 
that  it  was  the  cause  of  her  ^es  being  In 
that  MHidltloQ;  also  that  In  the  presence  of 
Alia,  Mote,  the  defendant,  and  other  members 
of  the  family  the  deceased  made  threats  to  or 
oonceming  Mrs.  Mortlmore,  at  oae  or  more 
times  saying  that  he  would  strangle  her, 
twisting  his  hands  around  to  show  how  he 
would  do  it,  and  at  other  times  that  she  would 
wake  up  some  morning  and  find  her  stomach 
full  of  lead,  or  that  he  would  shoot  seven 
balls  into  her  stomach  and  the  other  Into 
his  own ;  that  the  deceased,  In  the  presence 
of  the  three  sons  and  others,  used  vulgar  and 
Indecent  language  to  Mrs.  Mortimore,  and 
called  her  a  brutal  offensive  name  and  ad- 
dressed the  sister  by  certain  offensive  and 
Insulting  epithets,  stated  in  the  offer. 

It  appears  that  the  evidence  of  these  facts 
was  offered  to  show  the  defendant's  knowl- 
edge of  the  character  of  the  deceased  for  vi- 
olence and  brutality  baaed  upon  his  own 
observation.  For  that  purpose,  where  there 
is  evidence  tending  to  show  that  the  defend- 
ant acted  In  self-defense,  or,  as  In  this  case, 
In  defense  of  another,  evidence  of  specific 
acts  of  vi(Aence  by  deceased  In  the  presence 
of  the  defendant,  or  communicated  to  him  be- 
fiMK  the  bmnicide,  Is  held  to  be  admissible  by 
many  of  tlie  authorities,  and  we  think  upon 
■tnmg  and  cwivlnclng  grounds.  It  Is  true 
that  the  general  rule  permits  the  diaracter  of 
the  deceased,  when  admissible  at  all,  to  be 
Shown  only  by  evidence  of  general  reputation, 
and  not  by  evidence  of  spedflc  acts.  Bvi- 
dence  of  the  violent  and  dangerous  character 
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of  the  deceased  kiu)wn  to  the  defendant  Is 
admissible,  where  there  la  eiid«ice  tending  to 
prove  that  the  latter  acted  in  self-defense,  or 
in  defeaise  of  another  for  whom  he  might 
rightfully  so  act,  as  an  aid  in  determining 
the  reasfHiableness  of  the  defendant's  appre* 
hension  of  danger  at  the  time  of  the  homldde. 
1  Wharton's  Cr.  Bv.  (10th  Ed.)  8  eSA.  And 
it  Is  held  competent  to  show  such  character 
by  evidence  of  general  reputation  in  the  com- 
munity, on  the  theory  that  the  defendant  may 
be  presumed  to  know  the  general  reputation 
of  the  deceased  In  that  respect  But  In  sev- 
eral well-reasoned  cases  it  la  held  that  for- 
mer spedflc  acts  of  vldenoe  of  the  deceased, 
showing.  Us  tHTUtM  or  dai^erona  dlsposltkm 
and  character,  known  to  the  defendant,  that 
is,  acts  ounmltted  In  his  presence  or  oom- 
municated  to  him  before  the  homldde,  are 
admissible  In  evidence,  not  for  the  puipose, 
primarily,  of  showing  the  deceased's  charao* 
ter,  Imt  to  explain  the  defeudanfa  motive 
and  what  he  might  reasonably  have  ^>pre- 
hended  as  to  the  danger.  People  t.  Curtis, 
B2  Mich.  616, 18  N.  W.  885;  People  t.  Barria, 
9S  Mich.  87,  54  N.  W.  648 :  People  Farrell, 
187  Mich.  127.  100  N.  W.  264:  State  T.  Bur- 
ton, 63  Kan.  602,  66  Pac.  633;  Boyle  v.  State, 
97  Ind.  822;  Bneed  r.  Terr.,  1«  OkL  641,  86 
Pac  70,  8  Ann.  Cas.  854;  Bailey  t.  People, 
54  Cola  837.  130  Pac.  832.  45  U  B.  A.  (N. 
S.)  145,  Ann.  Cos.  19140,  U42:  Bowlns  t. 
State,  180  Ind.  227,  28  N.  B.  lU5i  State  T. 
Beird,  118  Iowa,  474,  82  N.  W.  694;  BeU  T. 
State,  69  Ark.  148,  61  S.  W.  918,  86  Am.  St 
188;  Conmumwealtti  v.  GanuudioBkle^ 
261  Fa.  247,  96  AtL  S18;  CampbeU  t.  Com- 
monwealth. 88  Ky.  402.  11  S.  W.  290^  21 
Am.  St  Bep.  348;  State  v.  ITelker,  27  Mont 
461,  71  Faa  068;  FOster  State,  102  Tenn. 
88.  49  8.  -W.  747,  78  Am.  St  Rep.  655;  State 
r.  WUUams,  168  N.  a  181, 88  S.  BL  714;  But 
lock  T.  States  73  Tex.  Or.  R.  419,  165  S.  W. 
196i  WlUioms  T.  State,  44  Tex.  Or.  &  300^ 
70  S.  W.  756, 100  Am.  St.  Rep.  855.  See.  also, 
Wharton  on  Homldde  (3d  Ed.)  i  272;  6  Bacy. 
Ev.  780;  mrte  to Sneed  V.  Terr.,  In  8  Ann. Oas. 
357 ;  note  to  State  t.  Feeley,  8  U  R,  A.  (N. 
8.)  872 ;  and  note  to  State  v,  Thmnpson,  124 
Am.  St  Rep.  1029,  1030. 

The  authorities  to  the  contrary  seem  to 
regard  such  evidence  as  an  attempt  to  show 
the  character  of  the  deceased.  But  we  think 
the  distinction  between  evidence  for  that  pur- 
pose and  evidence  to  show  defendant's  ac- 
tual knowledge  of  the  deceased's  character, 
in  such  cases,  la  cmning  to  be  more  generally 
recognized,  and  that  it  is  a  reasonable  one. 
The  reason  for  it  appears  to  us  to  be  at  least 
as  strong,  if  not  stronger,  than  that  which 
permits  proof  of  the  general  reputation  of  the 
deceased  for  violence;.  Upon  this  question 
the  coortv  in  Sneed  ▼.  Territory,  supra,  say: 

"If  the  offer  of  evidence  under  consideration 
here  can  be  classed  as  an  attempt  to  prove 
character  or  reputation  by  specific  acts,  then 
it  falls  within  an  exception  to  the  general  rule; 
but  we  tliink  tha^  whue  the  evidence  sought  to 
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be  introdaeed  ma^  tend  to  show  Oie  character 
of  the  deceased,  yet  the  puripose  of  its  intro- 
duction and  the  reason  for  its  admisaibiUty 
was  that  it  showed  knowledge  in  the  defendant 
of  the  violent  temper  <^  the  deceased.  *  *  * 
The  knowledge  of  the  defendant,  derived  from 
such  personEtl  observation,  as  well  as  other- 
wise, of  the  violent  temper  of  the  deceased, 
and  his  liability  to  attack  prasons  without  cause, 
is  a  moat  important  drcwuataikee  in  determin- 
ing from  the  standpoint  of  the  accused  the  rea- 
sonableness of  the  danger  apprehended  by  him, 
and  from  which  the  defendant  might  estimate 
the  ctHidnet  of  the  deceased,  the  character  of 
the  attack  made  upon  him,  and  what  one  mi^t 
expect  fnHn  his  assailant,  as  well  as  that  which 
he  might  at  the  m<noent  deem  necessary  to  guard 
himself  against  Certainly  the  knowledge,  de- 
rived from  this  source,  of  the  acts  of  the  de- 
ceased showing  his  disposition  for  violence  and 
a  depraved  condition  of  mind,  would  be  as  like- 
ly, or  more  likdy,  to  affect  the  mind  of  tlie  de- 
toidant  than  general  information  be  mifht  have 
obtained,  in  ctnnmon  with  the  community,  that 
the  deceased  was  a  man  of  high  tauper  and  vio- 
lent disposition  when  in  a  state  of  intoxica- 
tion." 

In  Boyle  v.  State,  supra,  In  holding  that  it 
was  error  to  exclude  communications  made 
to  the  defendant  by  the  deceased  the  night 
before  the  homicide,  to  the  effect  that  he  had 
Bhot  one  man  and  stabbed  another,  the  court, 
by  NIblack,  J.,  say: 

"As,  in  personal  conflicts,  every  man  is  per- 
mitted, within  reasonable  limits,  to  act  upon 
appearances  and  to  determine  for  himself  wlien 
he  is  in  real  danger,  it  would  seem  to  follow, 
as  an  inevitable  consequence,  that  whoever  re- 
lies upon  appearances,  and  a  reasonable  det^ 
ndnantm  upon  sn^  appearances,  as  a  defense 
in  a  ease  of  homicide,  onglit  to  be  allowed  to 
prove  every  fact  and  circumstance  known  to 
him,  and  connected  with  the  deceased,  which 
was  fairly  calculated  to  create  an  apprehension 
for  his  own  safety.  Any  narrower  rale  than 
this  would,  we  think,  prove  iuadeiiuote  to  full 
justice  in  all  cases  of  nomicid^  and  would,  1b 
many  cases,  operate  as  a  senons  abridgment 
of  the  law  of  self-defense." 

The  principle  permitting  this  kind  of  proof 
to  show  the  defendant's  knowledge,  as  bear- 
ing upon  the  reasonableness  of  bis  apprehen- 
sion of  danger  at  the  time  of  the  homicide, 
is  approved  in  Wigmore  on  Evidence,  .where- 
in the  learned  author  says  that: 

"Tlie  fact  tbnt  the  circnmstanee  creating  ap- 
prehension is  a  single  act  or  series  of  acts,  in- 
stead of  a  general  character,  does  not  neces- 
sarily destroy  its  capacity  to  create  apprehen- 
sion. I<Ior  does  its  distance  in  time  from  the 
moment  of  the  affray  necessarily  have  that  ef- 
fect. Such  particular  acta  may  or  may  not  In 
a  given  case  be  calculated  to  create  apprehen- 
sion ;  but  there  ia  no  reason  for  a  fixed  rule  of 
exclusion,  invariably  forbidding,  their  consid- 
eration. •  •  *  Nevertheless,  in  the  major^ 
ity  of  jurisdictions,  sncb  evidence  was,  for  a 
long  time,  absolutely  exduded.  In  some  in- 
stances this  was  probably  due  to  a  notion  that 
the  deceased's  character  la  sought  objectively  to 
be  shown  by  particular  acts;  but  the  real  pur- 
pose Is  merely  to  show  such  conduct  as  would 
naturally  excite  apprehension,  whether  it  ob- 
jectively indicates  a  fixed  train  of  character  or 
not.    Certainly  all  the  analogies  of  the  law 

apart  from  the  common  sense  of  the  situation) 
vor  such  evidence.  «  *  *  The  true  solu- 
tion Is  to  exercise  a  discretion,  and  to  admit 
such  facts  when  common  sense  tella  us  that  they 
could  legitimately  affect  a  defendant's  appre- 
henritms.  The  state  of  tbe  law  in  more  recent 
times  has  come,  on  tbe  wlKtle,  to  favor  tlw  ad- 
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In  the  Mldilgan  Case  of  People  t.  Harris, 
supra,  aJFter  stating  that  It  was  ccnopetent 
for  tbe  defense  to  show  any  facts  calculated 
to  affect  the  mind  of  tbe  accused  or  to  mr- 
rant  his  apprehension  ct  danger,  tbe  court 
say: 

"Suppose  that  the  defense  could  have  shown 
that  the  accused  had  been  informed  of  tiie  fact, 
or  had  had  personal  knowlectee  of  the  fact,  tluit 
in  another  encounter  the  decMsed  had  brutally 
kicked  or  bitten  or  choked  or  stamped  up<Ht 
his  anta^nist,  can  it  be  said  that  su^  knowl- 
edge cm:  information  would  not  have  materiallj 
increased  his  apprehension  of  danger?  *  *  * 
His  gnilt  most  depend  apon  the  circumstances 
as  tbey  appeared  to  UUn,  and  his  mental  condi- 
tion must  necessarily  be  materially  affected  by 
any  knowledge  he  possessed  of  the  physical 
strength  or  violent  temper  of  the  deceased,  or 
his  violence  when  in  anger." 

And,  after  referring  to  Hard  t.  People,  25 
Bflcb.  405,  the  court  further  say: 

"The  language  of  that  case  is  equally  appli- 
cable to  this,  for  knowledge  obtained  from  otiiera 
or  from  personal  observation  of  particular  acts 
of  violence  would  be  as  likely  to  affect  the  mind 
of  the  prisoner  as  general  information  that  be 
might  have  <^tained,  in  c<»umon  with  the  com- 
munity, that  deceased  was  a  man  of  blgb  tam- 
per." 

Tha  undeilylng  prlnc^la  la  fb&t  stated  In 
Blflhop'a  New  Criminal  Pzocedure  (2d  Ed.) 
Tol.  8,  i  610,  as  follows: 

"Under  a  dalm  at  self-defense,  where  the  ne- 

cesai^  of  the  defendant's  resorting  to  it  should 
be  judged  of  by  the  facts  as  they  appeared  to 
him,  whatever  they  truly  were,  he  may  give 
in  evidence  whatever  he  knew  m  the  character, 
prior  contduct,  threats,  or  other  utterances  of 
the  person  with  whom  he  was  contending,  which, 
not  as  showing  that  the  man  was  bad,  but  that 
in  the  special  instance  and  circumstances  he 
was  dangerous,  might  reasonably  have  place 
among  the  etmsiderations  guiding  his  acti<ms." 

And  In  Wharton's  Criminal  BMdence,  I 

84: 

"Taking  the  aatbcoities  as  a  whole,  therefore, 
we  may  hold  that  It  is  admissible  for  the  de- 
fendant, having  first  eatablished  that  he  was 
assailed  by  the  deceased,  and  in  apparent  dan- 
ger, to  prove  that  tbe  deceased  was  a  person  of 
ferocity,  brutality,  vindictlveneas,  and  of  re- 
cessive strength;  sndi  evidence  being  offered 
for  the  purpose  of  shovring,  either:  <1)  Tliat 
the  defendant  was  acting  in  terror,  and  hence 
incapable  of  that  specific  malice  necessary  to 
constitute  murder  in  the  fint  degree;  or 
that  lie  was  in  such  apparent  extremity  as  to 
make  out  a  case  of  self-defense;  or  (3)  that  the 
deceased's  purpose  in  encountering  the  defend- 
ant was  deadly.  •  •  •  And  it  cannot  now 
be  questioned  that  this  is  the  universal  rule  in 
this  country  and  in  all  prosecutions  for  homi- 
cide, where  the  defense  is  self-defense;  proof 
of  tbe  dangerous  character  of  the  deceased, 
known  to  tbe  defendant,  snd  affording  him  rea- 
sonable grounds  for  beUef  that  he  was  in  im- 
minent danger  of  death  or  great  bodily  harm  at 
the  hands  of  tbe  deceased,  only  averted  by  tbe 
taking  of  life.  Is  relevant'' 

Tbe  court,  by  McClafai,  J..  In  State  t.  Belrd. 
anpra,  say  that  ttn  admWon  of  evidence, 
sbowlnf  the  violent,  quarrelsome,  or  redclees 
disposition  of  tbe  deceased,  or  hla  previons 
threats  towards  the  defemtant,  if  known  to 
the  defendant  at  tbe  time  of  tbe  affray, 
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wbere  self-defense  Is  relied  on,  Is  under  tbe 
well-established  principle  that  one  wbo  Is  as- 
saulted and  Is  acting  In  self-defense  la  Justi- 
fied in  determining,  as  a  reasonable  person, 
the  extent  of  the  peril  In  which  he  Is  placed, 
by  taking  Into  consideration  the  violent  char- 
acter or  previous  threats  of  his  assailant,  as 
known  to  him;  and: 

"Id  the  application  of  this  principle  it  has 
been  held  that  instances  of  specific  acts  of  vio- 
lence to  others  on  the  part  of  the  deceased, 
vhich  had  come  within  defendant's  obaerration, 
or  had  been  communicated  to  him,  ma;  be 
shown"  (citing  People  t. -Harris,  supra). 

And  upon  that  principle,  and  apparently 
approving  the  rule  as  applied  In  the  case 
dted  admitting  evidence  of  specific  acts  of 
violence  to  others,  it  was  held  to  be  error  to 
exclude  evidence  of  acts  ot  i^;gres8lon  by  the 
deceased  towards  other  persons  a  short  time 
before,  and  In  the  courae  of  his  progr^  to 
the  scene  of  the  affray  In  which  he  was  killed 
by  the  defendant,  though  such  acts  were  not 
known  to  the  defendant ;  It  appearing  that  tbe 
defendant  claimed  to  have  acted  In  s^-de- 
fense. 

We  are  convinced  that  tbe  better  reasoning 
sustains  the  rule  that  sach  evidence  Is  admis- 
sible, under  a  claim  of  self-defense,  where 
there  is  evldmce  tending  to  support  it,  when 
the  facts  might  have  affected  defendant's  ap- 
prehensions. There  was  in  this  case,  not 
merdy  an  impending  assault  by  the  deceased 
up<ni  the  defendant's  brother,  but  an  actual 
and  violent  assault  by  one  ot  greater  strength 
and  with  the  advantage  of  position,  Im- 
mediately following  a  threat,  seemingly  made 
in  anger,  which,  if  carried  out,  might  result, 
not  only  In  great  bodily  harm  to  the  one  as- 
sailed, but  the  taking  ot  hla  life.  That 
he  was  in  danger  of  some  bodily  harm  was 
apparent  The  question  then  was  the  prob- 
ability of  the  assault  continuing  and  the  ex- 
tent ot  the  danger;  and  we  think  it  dear 
that  the  defendant's  apprehension  as  to 
that  matter  might  reasonably  have  been  af- 
fected by  his  knowledge  of  the  previous  as- 
saults upon  himself,  bis  mother,  and  sister. 
We  are  of  tbe  opinion,  therefore,  that  the  evi- 
dence to  show  such  acts  was  admissible, 
and  that  its  exclusion  was  error  and  preju- 
dicial; and  the  prejudice  was  enhanced  by 
the  conflict  in  the  evidence  respecting  the 
general  reputation  of  the  deceased.  We  In- 
clude in  this  tbe  evidence  offered  to  show  tbe 
assault  by  the  deceased  upon  his  wife  when 
visiting  at  another  ranch,  and  immediately 
communicated  by  the  latter  to  the  defend- 
ant and  his  brothers  in  explaining,  on  her 
return  home,  what  caused  her  eyes  to  be 
blackened  and  swollen.  The  mistreatment  of 
Mrs.  Mortlmore  by  the  deceased  on  the  morn- 
ing of  and  just  before  the  homicide  by  kick- 
ing and  hurting  her  crippled  leg  was  clearly 
admissible  for  the  reason  aforesaid,  and  also 
as  showing  the  state  of  mind  of  the  deceased 
at  the  time. 

[71  The  oflCera  to  dxow  certain  Uireats  con* 
ceming  Mis.  MorUmora^  not  accompanied  by 


any  aasanlt  or  followed  by  an  attempt  to 
carry  out  either  threat,  were  properly  ex- 
cluded. We  are  not  prepared  to  hold  that 
mere  threats  may  show  a  violent  and  dan- 
gerous character.  Such  threats,  though  sug- 
gestive of  an  ugly  temper  or  a  mean  and 
brutal  disposition,  might  be  made  without 
any  intent  of  carrying  the  same  into  execu- 
tion, or  by  one  never  guilty  ot  a  violent  as- 
sault upon  another  person.  Tbe  only  possi- 
ble ground,  It  seems  to  us.  upon  which  they 
could  be  deemed  to  have  affected  the  defend- 
ant's apprehensions  would  be  that  they  might 
have  added  something  to  the  defendant's 
knowledge  of  the  deceased's  diaracter,  In 
connection  with  the  violent  acts  known  to 
him.  But  it  was  not  offered  to  show  that 
they  were  in  fact  connected  with  those  acts, 
and  we  think  it  would  be  going  too  tar  to 
hold  such  isolated  threats  admissible  as 
bearing  upon  what  the  defendant  may  rea- 
sonably have  apprehended  at  the  time  ot  the 
homicide,  from  his  knowledge  of  the  de- 
ceased's character.  Threatening  remarkd 
and  conduct  of  tbe  deceased  towards  or  con- 
cerning the  family  were  allowed  to  be  provoi, 
and  we  think  properly. 

[i]  The  evidence  offered  to  prove  that  the 
deceased  had  addressed  bis  wife  and  daugh- 
ter by  abusive  or  insulting  epithets  was 
properly  excluded.  We  are  unable  to  see  how 
tbat  fact  could  have  had  any  legitimate  ef- 
fect upon  what  the  defendant  may  have  rea- 
sonably apprehended. 

[13  Brror^ls  assigned  ufoa  the  refusal  of 
the  court  to  permit  Mote  Mortlmore  and  Mrs. 
Mortlmore,  in  answer  to  questions  prt^unded 
to  them  for  ttiat  puipose^  to  state  whether 
the  defendant  was  happy  or  angry  on  tbe 
morning  and  at  the  time  of  the  bomidde. 
The  questions  propounded  to  Mote  were: 

"What  was  Dewey's  frame  of  mind  that  morn- 
ing, if  you  could  determine  from  bis  conduct  and  - 
axrtutis?"  "What  would  you  say  as  to  whether 
or  not  he  was  in  a  happy  xnune  of  mind?"  "Do 
yon  know  whethor  or  not  he  ww  angry  diat 
morning)" 

He  was  also  aslsed: 

"What  were  Dewey's  actions  to  indicate 
wheUier  he  was  in  a  happy  or  unhappy  frame  ei 
mind?' 

The  answer  to  the  last  question,  "He  seem- 
ed to  be  happy,"  waa  stricken  out  on  objec- 
tion that  it  was  a  conclusion.  Before  tbe 
question  asking  him  if  he  could  say  wheth- 
er or  not  the  defendant  was  In  a  happy  frame 
of  mind,  the  witness  bad  affirmative  an- 
swered the  question  if  he  could  determine 
whether  or  not  he  was  in  such  a  frame  of 
mind.  These  questions  were  asked  by  coun- 
sel for  defendant  on  direct  examination.  , 
Mrs.  Mortlmore  was  asked  this  question, 
"Was  Dewey  angry  at  the  time  that  he  shot, 
as  far  as  you  knew?"  She  answered,  "He 
was  not."  An  objection,  then  Interposed,  was 
snstelned,  and  tbe  ruling  excepted  to.  But 
she  was  next  asked  whether  stie  knew  at 
that  time  whether  or  not  he  was  angiy  or 
what  the  conditicm  waa^  and  she  answered: 
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"I  dmt  tiifaUc  ba  waa.  There  was  nottdns 
happened  to  cause  him  to  ba  ongrr.** 

Because  of  this  emawet,  which  remained  In 
the  evidence,  no  prejadlce  would  seem  to 
hare  resulted  from  the  roUng  apon  the  pre- 
ceding question  and  answer,  even  though 
the  answer  be  regarded  as  stricken  out  It 
W88  not  ordered  out,  though  the  objection 
was  sustained. 

The  rl^t  of  a  nonexpert  vitness  to  state 
his  (^linlon  regarding  the  appearance  and 
demeanor  of  another  was  considered  In  Horn 
r.  Stat^  12  Wya  80,  at  pages  148-102,  73 
Fac.  T06,  wherein  it  was  held  that  a  witness 
was  properly  permitted  to  state  the  manner 
of  the  defendant  as  to  sincerity  In  making  an 
alleged  confession.  It  was  held  that  the  tes- 
timony waa  admissible  under  the  rule  allow- 
ing nonexpert  witnesses  to  state  tH^r  opinion 
concerning  another's  aMtearante  and  de- 
meanor, wbldi  are  incapable  of  adequate  de- 
scription by  other  means;  and  we  stated 
that  such  opinions  are  received  on  the 
ground  of  necea^ty,  since  from  the  nature 
of  tlte  fiict  sought  to  be  elicited  no  better  evi- 
dence is  obtainable.  A  number  of  casea  an- 
nouncing that  rule  were  cited,  and  we  qaoted 
with  approval  from  Hardy  v.  Merrill,  S6  N. 
H.  227,  22  Am.  Bep.  441,  among  other  re- 
marks of  Che  court  in  that  case  the  follow- 
ing: 

"And  so,  also,  in  the  biveatlgation  of  mental 
and  phyBchologlcal  conditi(His--l>ecaaM  it  is  im- 
possible to  cmvey  to  the  mind  of  another  any 
adequate  cMueption  tA  the  truth  by  a  recital 
of  visible  and  tangitds  appearances,  because 
yon  cannot,  from  the  nature  at  the  coae,  de- 
flaibe  emotions,  sentiments,  and  affections, 
which  are  really  too  plain  to  admit  of  conceal- 
ment, but,  at  the  same  time,  incapable  of  de- 
scriptiott-'the  opinion  of  the  observer  is  ad- 
miaBible  firam  the  necessity  ct  the  case;  and  wit- 
nesses are  permitted  to  say  at  a  person:  'He 
seemed  to  be  frigbtmed;'  'He  was  greatly  ex- 
ited;' *He  was  mu<di  confused 'He  waa  agi- 
tated;' *He  wu  pleased;'  'He  was  angry.*  All 
these  emodcas  are  sipressed  to  the  obsMver  by 
appeanmoee  of  the  countenance,  the  eye.  and 
the  seneral  manner  and  bearing  of  the  individ- 
ual—appearances  wh)<^  are  plainly  enough  rec- 
ognised b7  a  person  <rf  good  judgniait,  but  which 
he  cannot  oUierwise  communicate  than  by  an 
expression  of  results  in  the  shape  of  an  o^- 
lon.'* 

See  1  Wharton's  Cr.  Dr.  aotb  BdJ  |  460; 
State  r.  VaneUa,  40  Mont.  326,  106  Pac  864, 
20  Ann.  Cas.  398.  We  think  It  was  competent 
for  the  witness  to  state  whether  on  the  morn- 
ing of  the  homicide  the  defendant  was  or  ap- 
peared to  be  tuppf  or  angry,  or>wlietber  at 
the  time  of  the  homicide  he  was  or  was  not 
angry,  or  what  appeared  to  he  bis  mental 
condition  la  that  respect  The  matt^'  is  one 
of  mixed  fact  and  opinion,  and  the  opportu- 
nity of  the  witness  to  bare  noticed  the  con- 
dition testifled  about  and  bow  clostiy  It  was 
noticed  may  be  tested  oa  cross-examination, 
and  tbe  welgbt  to  be  given  to  the  testimony 
will  be  for  the  Jury  to  deteimln& 

[IQ]  omer  mlings  of  the  court  relating  to 
the  evidence  here  assigned  as  error  are  dis- 
cussed in  the  briefs  under  the  same  head  as 


the  ruUngs  last  above  considered.  Objections 
were  snstalned  to  the  following  questions 
propounded  to  Afote  Mortimore  by  counsel 
for  defendant: 

"When  he  was  making  this  assault  upon  your 
brothel  Alia,  state  whether  or  not  you  thought 
he  was  in  danger?"  "At  that  time  state  wheth- 
er or  not  you  thought  there  waa  any  danger  of 
either  death  or  great  bodily  harm  to  your  broth- 
er AUar 

WhethM  these  questions  called  for  the 
opinion  of  the  witness  aa  to  whether  the 
danger  was  imminent,  or  an  expression  of 
what  be  thought  about  it  at  the  time,  the  tes- 
timony would  be  incompetent  The  situation 
vr&a  capable  of  adequate  description  without 
stating  the  observer's  ImpresslCHis  or  conclu- 
sions as  to  the  probable  result  If  it  was 
competent  to  show  what  this  witness  thought 
as  to  the  danger,  it  would  also  be  competent 
for  the  prosecution  to  show  by  others,  If  any, 
who  may  have  been  present  what  they 
thought  and  that  they  thought  differently 
about  it  But  the  reasonableness  of  the  de- 
fendant's apprehensions  is  not  to  be  deter- 
mined by  what  other  persons  present  at  the 
time  may  have  thought  or  concluded  as  to 
the  existence  or  imminence  of  danger. 

[11,12]  Mote  was  also  asked  by  counsel 
for  the  defendant  what  his  father  was  trying 
to  do  when  he  was  shot  An  objection  to  the 
question  as  calling  for  a  conclusion  was  sus- 
tained. Thereupon  he  was  asked  what  his 
father  was  doing,  which  be  answered  by  say- 
ing: "He  was  trying  to  get  hold  of  my 
brother's  throat"  A  motion  to  strike  out 
that  answer  as  not  responsive  was  sustained. 
By  the  next  question  he  was  asked  to  state 
more  in  detail  what  the  father  was  doing, 
and  he  then  stated  that  he  had  bis  brother 
down  in  the  window,  grabbed  at  his  throat 
and  caught  him  in  the  face.  That  answer 
seems  to  have  explained  the  situation  suffi- 
ciently to  remove  any  prejudicial  effect  of 
the  rulings  upon  the  preceding  question  and 
answer,  if  erroneous;  and  tlie  witness  had 
mAde  a  similar  previous  statement.  But  to 
say  that  one  person  was  trying  to  get  tiold 
of  another's  throat  need  not  necessarily  be  a 
mere  opinion  or  conclusion;  it  may  be  in- 
tended as  a  statement  of  a  fact  as  describ- 
ing the  acts  or  movements  of  the  person  re- 
ferred to.  The  utatemeut  of  a  witness,  "It 
looked  to  me  as  tboi^h  they  were  trying  to 
get  hold  of  him  to  get  him  down,"  was  held 
to  be  a  mere  conclusion,  in  State  v.  Yeater, 
95  Kan.  247,  147  Pac.  1114.  The  attending 
circumstances  may  tend  to  explain  what  was 
intended,  and  whether  a  remark  about  what 
cme  was  "trying"  to  do  is  stating  a  fact  or  a 
mere  conclusion.  In  this  case  Alia  had  tes- 
tified that  bis  father  was  trying  to  get  him  lyy 
the  throat,  and  he  was  tiding  to  keep  bim 
from  it  thereby,  we  think,  evidently  intend- 
ing tOEftate  a  fact  and  not  ammoptnlon — 
what  he  saw  and  felt  of  the  deceased's  ac- 
tions ;  iHTObabiy  meanli^  the  same  as  that  be 
was  clutdiing  at  or  reaching  for  his  throat 
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It  1b  conceded  that  It  would  be  proper  to 
ask  what  tbe  deceased  was  doing.  And  we 
think  the  qnestlon  should  be  confined  to  that 
or  to  asking  tbat  his  acts  or  motions  be  de- 
scribed. However,  In  view  of  tbe  clrcam- 
Btances,  It  seems  to  us  that  the  answer  of  the 
witness,  "he  was  trying  to  get  hold  of  my 
brother's  throat"  might  be  fairly  understood 
to  mean,  not  what  tbe  assailant  had  In  mind 
to  do,  but  what  he  was  actually  doing;  as 
though  the  witness  had  said  Uiat  he  was 
grasping  at,  or,  as  he  did  afterwards  say, 
"grabbing  at"  his  throat.  While  the  matter 
Is  unimportant  because  of  tbe  subsequent  an- 
swer and  the  previous  testimony  of  tbe  same 
witness,  tbe  answer  stricken  out  was  not,  in 
our  opinion,  clearly  Incompetent  as  a  mere 
conclusltni,  or  as  not  responsive  to  tbe  ques- 
tion. 

[13]  On  defendant's  cross-examination  of 
Alia  Mortlmore  he  was  asked,  after  having 
described  bis  father  as  a  large  man  about  6 
feet  tall  and  weighing  about  215  pounds,  how 
he  compared  physically  with  him  (the  wit- 
ness) and  "the  boys/'  evidently  referring  to 
Mote  and  Dewey.  He  answered  that  there 
was  no  comparison  at  all,  be  was  a  stronger 
man  than  ^ther  of  us.  He  was  asked  how 
his  father  "would  compare  with  all  three 
of  you  In  regard  to  physical  strength."  An 
objection  to  that  questlcm  as  calling  for  a 
cottcInsUni  was  sustained,  and  tbat  ruling  Ig 
assigned  as  error. 

It  Is  generally  held  to  be  competent  on  an 
issue  of  self-defense,  where  the  homicide  was 
connected  with  an  actual  or  threatened  phys- 
ical assault  or  combat,  to  show  that  the  de- 
ceased waa  a  stronger  man  than  the  defend- 
ant, as  bearing  on  the  imminence  of  tbe  dan- 
ger,  and  also  competoit  for  tbe  prosecutlw 
to  show  that  there  was  no  such  dlsiKtrity  in 
size  or  strength  as  to  Induce  tbe  defendant 
to  apprehend  greater  danger  on  account  of 
any  sucb  dUfermoa  21  Gyc.  969,  970;  2 
Wharton's  Or.  Ev.  aotb  Ed.)  1  930;  State 
T.  Nett,  60  Wis.  624.  7  N.  W.  844.  And  tbe 
rule  would  no  doabt  apply  where  the  act  la 
claimed  to  have  been  done  Jn  defense  ot  an- 
other so  related  to  tbe  defendant  as  to  Justi- 
fy sucb  an  act,  since  In  such  case,  every  cir- 
cumstance relevant  to  tbe  plea  of  self-defense 
is  relevant  to  show  Jostiflcatlon  to  tbe  same 
extent  as  If  the  homicide  had  been  commit- 
ted in  s^f-defense,  and  the  person  so  int^ 
feting  Is  governed  by  the  status  of  the  one  In 
whose  behalf  he  claims  to  have  acted.  2 
Wharton's  Or.  Ev.  (lOtb  Ed.)  |  932;  21  Cyc, 
972;  Trapp  v.  Territory,  225  Fed.  968,  141 
0.  G.  A.  28. 

But  the  authoritlee  are  In  conflict  respect- 
ing the  method  of  such  proof.  The  majority 
of  the  decisions  sustain  tbe  right  to  show  the 
difference  in  physical  strength  by  the  direct 
statement  of  a  witness  competent  to  speak 
upon  the  matter  tbat  the  assailant  or  tbe 
assailed  was  tbe  lai^  or  stnnger.  WU- 
Una  T.  States  08  Ala.  1.  IS  Sontb.  812;  Gom- 


monwealth  t.  Barnacle,  134  Mass.  215.  45' 
Am.  Bep.  319 ;  Brownell  v.  Pei^le,  38  Mich. 
732;  State  v.  Crea,  10  Idaho,  88,  76  Paa 
1013;  State  v.  Buster,  28  Idaho,  110,  162  Pac 
196 ;  Smith  v.  United  States,  161  U.  S.  85, 16 
Sup.  Ct  483.  40  L.  Ed.  626;  Sanchez  v.  State, 
69  Tex.  Cr.  R.  134,  153  S.  W.  1133.  And  see 
State  V.  Nett,  supra.  Tbe  contrary  was  held 
in  State  v.  Barber,  13  Idaho,  65,  88  Pac.  418. 
It  was  held  in  Stephenson  v.  State,  110  Ind. 
358,  11  N.  E.  360,  59  Am.  BeP.  216,  that  It  is 
not  competent  for  a  witness  to  give  his  opin- 
ion of  the  subject,  but  tbat  a  witness  may 
describe  the  size  and  build  of  the  parties,  and 
state  the  facts  of  any  test  of  their  strength 
which  he  may  have  seen,  and  may  also  state 
whether  one  seemed  to  be  in  more  robust 
health  than  the  other,  or  that  one  waa  active 
and  tbe  other  clumsy.  The  court  placed  the 
decision  on  the  ground  that  there  could  have 
been  nothing  about  the  ap[>earance  of  the 
parties  indicative  of  strength  not  readily  de< 
scribed  to  the  Jury.  It  was  held  in  a  Wash- 
ington case  (State  t.  Gushing,  17  Wash.  544, 
50  Pac.  512)  that  It  was  improper  on  tbe 
question  of  the  strength  of  the  deceased  to 
prove  by  a  witness  that  on  a  certain  occa- 
sion the  deceased  exhibited  great  physical 
strength  In  lifting  a  bog  into  a  wagon,  but 
tbat  where  tbe  relative  strength  of  the  par- 
ties to  an  encounter  is  In  question,  it  should 
be  shown  only  by  genial  reputation,  the 
same  as  when  the  character  of  tbe  deceased 
for  vlf^enoe  la  sought  to  be  proved;  the 
court  referring  to  and  disapproving  Stephen^ 
son  V.  State,  supra,  in  that  respect. 

There  would  seem  to  be  much  reason  for 
permitting  tbe  witness  to  state  the  strength 
of  bis  father  as  compared  with  his  own,  for, 
having  lived  with  him  all  his  life  tt  is  not 
impossible  that  he  could  have  acquired  such 
knowledge  as  to  make  his  statement  one  of 
fact,  or  at  least  a  competent  opinion  about 
a  mattw  Incapable  of  adequate  deecziptlon  bj 
other  means.  Smith  t.  United  States,  an- 
pra.  Certainly  size  and  weight  cannot  al- 
ways be  a  sure  criterion,  and  evidence  ot 
specific  teuta  of  strength,  if  admissible,  mlgbt 
not  be  Hoffldait  to  cmvey  to  ttie  mind  a 
clear  CMic^tlon  of  the  matter.  In  State  t, 
Knapp,  45  N.  H.  148,  testlnuHiy  as  to  tbe  oc- 
hibitlon  of  strength  by  defendant  In  Ua  ot- 
counters  with  others  was  held  admissible 
on  a  trial  ft>r  rape,  but  tbe  eonrfc  said  tbat: 

"Of  course,  audi  testimony  would  not  show 
respondonfs  exact  stxength,  but  it  might  tend 
legitimately  to  abow  that  be  possessed  ordiuaryt 
or  more  than  ordinarr.  strength." 

That  question,  however,  need  not  be  decid- 
ed, for  whatever  may  be  the  proper  role  r^ 
spectlng  the  relative  streoigtlt  at  the  one 
assailed  and  his  aasallant,  we  f&U  to  see  the 
materiality  of  the  comparative  strength  of 
the  deceased  and  his  three  sons.  The  assault 
was  made  on  Alia,  and  without  any  threat  at 
that  time  of  an  assault  upiHi  either  of  the 
others.  And  It  does  not  appear  tbat  tbe  three 
brothers  were  acting  in  concert  We  do  not 
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suK>0Be  It  woald  be  contended  tbat  to  Justify 
the  homicide  as  an  act  in  defense  of  tbe  de- 
fendant's brother  It  vonld  be  necessair  to 
show  that  the  three  brothen  were  Incapable 
of  overpowering  their  father  by  physical 
means,  or  that  the  allied  defense  would  be 
overcome  by  showing  that  the  three  brothers 
by  acting  together  could  have  prevented  fur- 
ther injury  to  the  one  assaulted.  Henoe 
whether,  the  objection  to  the  question  was  or 
was  not  properly  sustaiued  upon  the  ground 
stated,  tbe  evidence  would  be  immaterial,  and 
the  refusal  to  allow  an  answer  was  not  er- 
ror. 

[14]  The  defendant  did  not  go  on  tbe  stand 

as  a  witoees,  but  on  rebuttal  the  prosecution 
was  permitted,  over  obJectl(m  that  it  was  not 
proper  rebuttal,  to  show  a  conversation  be- 
tween the  defendaut  and  others  at  Qleurock 
after  and  on  the  day  of  tbe  homicide,  in 
which  he  said  that  he  had  been  playing  on 
the  plauo  and  hiii  father  found  fault  with  it, 
and  he,  the  defendant,  went  Into  another 
room  and  played  the  guitar,  and  bis  father 
found  fault  with  tbat,  and  he  then  went  out 
in  the  yard  or  in  the  field,  and  when  he 
came  back  breakfast  was  ready.  The  prose- 
cutlug  attorney  stated  that  this  evidence  was 
oCCered  to  show  a  quarrel  between  the  de- 
ceased and  defendant,  and  from  the  remarks 
of  the  court  tn  ruling  upon  tbe  objection,  the 
testlnX)ny  seems  to  have  been  admitted  on 
the  theory  that  It  might  tend  to  rebut  the 
testimony  of  Mrs.  Hortlmore  that  there  had 
been  no  trouble  tbat  morning.  Proper  re- 
buttal of  that  testimony  would  be  evidence  of 
the  fBfit  of  trouble  by  the  testimony  of  a  wit- 
ness who  had  seen  what  occurred,  and  It  may 
be  doubtful  wbether  the  defendant'u  admis- 
sions or  statements  concerning  it  would  be 
admissible  for  that  purpose.  Evidence  of  a 
quarrel  between  defendant  and  deceased,  or 
of  defendant's  admissions  tbat  there  had 
been  a  quarrel  or  trouble  between  them, 
would  be  admissible  in  chief  as  tending  to 
show  motive,  and,  as  a  rule,  it  ought  to  be 
so  introduced,  thus  giving  the  defendant  a 
clear  <9portunity  to  explain  or  rebut  it 
But  much  discretion  must  be  allowed  the 
trial  court  under  the  statute  (Comp.  Stat. 
1010,  I  6235),  providing  that  after  the  de- 
fendant has  produced  his  evidence  the  state 
will  then  be  confined  to  rebutting  evidence 
unless  the  court,  for  good  reasons,  in  further- 
ance of  Justice,  shall  permit  It  to  offer  evi- 
dence In  chief.  If  the  defendant  after  this 
evidence  had  been  received  on  r^ttal  had 
offered  himself  as  a  witness,  or  others,  to  ex- 
plain or  disprove  the  statements,  It  might 
have  been  error  to  deny  blm  that  privilege. 
But,  If  not  strictly  rebutting  evidence,  we  are 
not  prepared  to  hold  that  the  court  abused 
its  discretion  In  admitting  it  when  offered. 

[15]  The  defendant  requested  an  instruc- 
tion to  the  effect  that  if  the  jury  should  find 
that  the  defendant  has  some  weakness  of 
mind,  infirmity  of  temper,  or  Immature  judg- 
ment due  to  youth  or  any  other  cause,  be- 


cause of  which  he  is  below  the  average  of 
men,  that  foct  should  be  considered  and  the 
defendant  given  the  benefit  of  such  condi- 
tion. Even  if  correct  as  an  abstract  state- 
ment of  the  law,  which  need  not  be  decided, 
there  was  nothing  in  the  evidence  making  the 
instrnctlon  applicable,  aside  from  the  age  of 
the  defendant,  and.  If  that  might  be  consid- 
ered, the  Instruction  goes  much  further.  The 
case  cited  by  counsel  (Pet^e  v.  Borgotto,  99 
Mich.  336,  68  N.  W.  828),  te  not  in  point.  In 
that  case  there  was  testimony  relating  to  the 
defendant's  mental  ccHaditlon,  and  the  ques- 
tion considered  was  the  competency  of  cer- 
tain rebutting  witnesses. 

[11]  The  court  also  refused  an  instruction 
requested  by  defendant  on  the  subject  of 
self-ttefaiBe,  to  tbe  effect  that  tbe  defendant 
was  the  best  Judge  of  what  was  necessary  to 
defend  himself  and  of  the  means  to  be  used 
for  bis  own  protection,  and  that  as  a  matter 
of  law  and  common  sense  the  party  attacked 
is  obliged  to  exercise  bis  beet  Judgment  at  the 
time  as  to  what  shall  be  done,  and  his  Judg- 
ment, If  honestly  exercised,  is,  to  a  large  ex- 
tent, controlling,  and  absolutely  controlling, 
unless  the  jury  find  that  his  exercise  of  it  at 
tbe  time  and  under  tbe  circumstances  was 
unreasonable  under  all  the  evidence,  The  In- 
struction, in  the  first  place,  would  not  state 
the  situation  accurately  as  to  the  assault, 
which  was  not  upon  him,  but  his  brother. 
Its  refusal  was  clearly  not  prejudicial,  in 
view  of  the  other  instructions  on  the  subject 
of  self-defense  of  which  no  complaint  is 
made,  and  which  seem  to  fully  and  fairly 
state  the  generally  accepted  rules  applicable 
to  tbe  case.  This  instruction  seems  to  have 
been  taken  from  Kent  t.  Cole,  84  Mich.  670. 
48  N.  W.  168,  tbe  only  case  cited  In  iU  sup- 
port. In  that  case  It  appears  that  defoidant. 
In  an  action  of  trespass  for  assault  and  bat- 
tery, requested  an  Instruction  that  defendant 
was  the  best  Judge  of  what  was  necessary  to 
defend  himself  against  ttie  attack  upon  him 
and  all  tbe  means  to  be  used  for  his  own 
protection,  and  tbe  trial  court,  referring  to 
that  request,  chained  that  It  was  undoubted- 
ly correct  as  a  technical  legal  proposition, 
but  added  tbe  remainder  of  what  is  contain- 
ed in  the  requested  instruction.  The  defend- 
ant was  complaining  In  tbe  appellate  court 
of  the  entire  charge,  and  tbat  court  held, 
quoting  tbe  charge,  that,  as  a  whole  It  cor- 
rectly stated  the  law.  It  is  possible  that 
some  of  the  language  used  In  the  requested 
instruction  might  make  it  misleading,  partic- 
ularly that  about  defending  himself,  as  he 
was  not  the  one  attacked.  We  think  it  pref- 
erable to  follow  the  more  generally  approv- 
ed Instructions  on  the  subject. 

Error  Is  assigned  upon  certain  alleged  re- 
marks of  tbe  prosecuting  attorney  during 
the  trial  and  In  argument,  which  counsel  for 
defendont  contend  were  In  violation  of  thff 
statute  permitting  a  defendant  In  a  criminal 
case  to  testify  under  oath  or  make  a  state- 
ment without  being  Bwom,  and  forbidding. 
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any  comment  upon  defendant's  neglect  or  re- 
fusal to  make  a  statement.  The  only  con- 
troversy between  connsd  as  to.thUi  matter 
relates  to  the  making  of  the  alleged  remarks 
and  the  effect  thereof ;  that  la  to  say,  wheth- 
er they  were  made  as  alleged,  and  how  they 
are  to  be  understood  or  constmed.  It  may  be 
doubtful  whether  the  exceptions  are  suffi- 
ciently shown  by  the  bill,  but  we  have  not 
looked  into  that  carefully,  as  we  think  it  un- 
necessary to  consider  the  questions  raised 
c<xicemlng  the  remarks  complained  of.  They 
may  not  arise  on  another  trial,  and  tt  is  not 
perceived  that  their  condderatlon  at  this 
time  would  materially  assist  in  such  trial. 

For  the  material  and  prejudicial  errors 
above  pointed  out,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Reversed. 

BEABD,  J.,  coDcnn.  SCOTT,  J.,  did  not 
participate  In  the  decfadon. 


ATCHISON,  T.  ft  S.  F.  BY.  CO.  T.  JAMISON. 
(No.  8029.) 

(Suprone  Court  of  Oklahoma.   Nov.  28,  191&) 

(BvUalnu  by  the  OovrU) 

Same  as  Bvllabus  in  A..  T.  ft  S.  F.  By.  Co.  v. 

Jamison,  149  Pac.  19S. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Alfalfa  County; 
James  B.  Culllson,  Judge. 

Action  by  George  T.  Jamison  against  the 
Atchison,  Topeka  A  Santa  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded  for 
new  triaL 

J.  B.  Cottlngham,  S.  W.  Hayes,  Geo.  M. 
Green,  and  CIuul  H.  Wood,  all  <tf  Oklahoma 
Olty,  for  plaintiff  in  error.  Geo.  W.  Part- 
rldg^  of  Qierokee,  and  H.  O.  Gtarber,  of 
Enid,  for  defmdant  in  error. 

BRUNSON,  a  This  case  presents  error 
from  the  district  court  of  AlfBlfa  county, 
where  It  was  tried  after  being  remanded  by 
this  court  in  its  (pinion  of  May  26,  1916,  A.. 
T.  ft  S.  F.  By.  Oo.  V.  Jamison,  149  Pac.  195. 
It  iB  now  again  before  us  on  the  Idratlcal 
pleadings,  facta,  and  qaestkms. 

The  defendant  In  error  admits  in  his  brief 
that  this  case  was  tried,  on  the  same  plead- 
ings and  with  practically  th()  same  proof  as 
upon  the  occasion  of  the  former  trial,  and 
It  Is  clear  to  oar  minds  that  the  ded&ion  In 
the  case  on  the  former  an;>eal  is  decisive 
of  the  Questions  presented  by  this  record. 

It  is  contended  that  the  court  committed 
prejudicial  error  in  falling  and  refusing  to 
Instruct  the  jury  upon  contributory  negli- 
gence. We  have  examined  the  Instructions 
given  by  the  court  in  this  case  to  the  jury, 
and  th^  do  not  sqnardy  present  ttiat  issue 


to  the  jury,  and  In  the  language  (rf  the  court 
In  the  former  trial: 

"AltbouKh  requested  by  defendant,  the  court 
wholly  failed  to  charge  the  jury  as  to  tiie  defense 
of  contributory  n««lfgence,  *  *  *  which  bad 
been  properly  presented  by  the  pleadings  and 
evidence,  considered  by  the  jury,  under  appro- 
priate inBtructioas." 

Because  of  the  error  of  the  conrt  in  fall- 
ing to  Instruct  the  jury  as  above  Indicated, 
the  judgment  should  be  reversed,  and  the 
cause  remanded  to  the  trial  court  with  lu- 
stractions  to  set  aside  the  Judgment  and 
grant  a  new  trlaL 

PEB  CUBIAM.  Adopted  In  wliole, 


BALL  V.  HALL  et  al.     (No.  8129.) 

(Suprane  Court  of  Oklahtnna.    Oct.  10,  1916. 
Behearing  Denied  Dee.  19,  191O0 

(Byllabitt  ty  ih«  Cowrt.) 

Appeal  and  Ebror  «=»758(l)—BBiBra— Spec- 
ifications OF  Gbbob— Dismissal. 
Where  plaintiff  in  error  fails  to  comply  with 
rule  25  of  this  court  (38  Okl.  z,  96  Pac.  viii), 
in  that  his  brief  contains  no  specifications  of 
error  relied  on  for  reversal  of  the  cause,  as  re- 
quired by  said  rule  2C,  the  cause  may  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8098;  Dec.  Dig.  «»758(1).] 

Oommisaloneis'  Oplnlim,  Divisloa  Na  4. 
Error  from  District  Court,  Logan  County; 
A.  H.  Huston,  Jndgs. 

Action  by  MUo  A  Ball  against  Flora  E. 
Hall  and  anotlier.  Judgment  for  defendants, 
and  plaintiff  brings  emw.  Dismissed.' 

John  A.  Bemy,  of  Guthrie,  for  pialntiff 
in  error.  John  J.  Bildreth,  of  Guthrie,  Ux 
defendants  in  error. 

EDWARDS,  a  This  cause  was  begun  In 
the  Justice  court  of  Logan  county,  and  from 
a  judgment  in  favor  of  defendants  in  error 
was  appealed  to  the  district  court  of  Logan 
coonty,  where  a  trial  was  had,  and  from  a 
judgment  In  favor  of  the  defendants  in  er- 
ror an  appeal  was  prosecuted  to  this  court. 

Plaintiff  in  error  fails  to  set  out  in  his 
brief  the  speclflcati<His  of  error  complained 
of,  separately  set  forth  add  numbered,  as  re- 
quired by  rule  25  (38  Okl.  i,  95  Pac.  vlU). 
Plaintiff  In  error  argues  certain  propositloDa 
of  law  in  his  brief,  but  no  spedflcations  of 
error  as  required  by  the  foregoing  rule  are 
made,  and  this  court  has  repeatedly  held 
that,  where  such  rule  has  not  been  compiled 
with  by  plaintiff  In  error,  the  appeal  will  be 
dismissed.  Elkler  t.  Badger,  26  Okl.  853,  108 
Pac.  859;  Mahnney  v.  Union  Inv.  Co.,  23 
Okl.  633.  101  Pac  1054;  Arkansas  Valley 
Nat.  Bk.  v.  Clark,  31  Okl.  413,  i:i2  Pac  135; 
Reynolds  v.  Phlpps,  31  Okl.  7S8,  123  Pac 
1125;  Lawless  v.  Pltchford,  33  Okl.  633,  126 
Pac.  782;  Indian  Land  &  Trust  Ca  et  aL 
V.  Wldner,  86  OU.  652,  ISO  Pac  551;  U.  S. 
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Fidelity  A  Guaranty  Oo.  t.  Orerstreet,  88 
OkL  170,  132  Pac.  480:  Carver  t.  ^njrcHi, 
40  OkL  m  136  Paa  lOBO. 
Th6  appeel  la  dlandsaed. 

Pint  CURIAM.  Adopted  in  wbotab 


CmCAGO,  R.  I.  ft  P.  RY.  GO.  t.  mj:iABD. 

(No.  7279.) 

(Snpreme  Court  of  Oklahoma.    Sept.  12,  1016. 
Rehearing  Denied  Dec.  19,  1910.) 

(BytlahuM  hy  the  Court,) 

1.  Afful  akd  Ebrob  <3=>  1210(1) — Die  posi- 
tion OF  Cause:— Pboceeoxngb  ok  Reuand. 

Where  a  cause  i»  reversed  and  remanded  hy 
the  Supreme  Court,  with  directions  to  the  trial 
court  to  "tdie  such  other  and  further  proceed- 
ij^  in  the  matter  as  Bhall  accord  with  the  Su- 
preme Court  opinioD,"  it  stands  in  the  court 
below  the  same  as  if  do  trial  had  been  had,  and 
the  parties  ate  entitled  to  proceed  to  a  new 
trial  of  the  case  in  accordaace  with  the  law 
of  the  case  a*  laid  down  in  the  opinion  oi  the 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dls.  |i  4670,  4710;  Dee.  Dig. 

1210a)-] 

2.  MAnSB  AKD  Sebvant  «s9288(16),  289(8)— 
IKJUBIBB  TO  SEBVAKT—Aonona— Questions 

»IB  JUBT. 

Where  an  employ^  Is  fnmtshed  by  the  mas- 
ter with  a  defective  tool  and  oalls  the  attention 
of  the  master  to  tSue  defective  condition  of  such 
tool  and  continues  at  work  under  specific  orders 
from  the  master  to  use  such  tool,  the  questions 
whether  he  assumed  the  risk  or  vras  soilty  of 
contributory  negligence  in  continuing  to  use  the 
defective  tool  are  for  the  jury. 

[Ed.  Note.— For  other  coses,  see  Master  and 
Servant,  Cent  THg.  »  108S.  1007;  Dee.  Dig. 
4s»288piOt  289(8).] 

8.  Mabtsb  AND  Sebtaht  ^2^(16)  —  Inju- 

BIBB  to  SBBVAHT— AOnOMB— iNBTBUOnONS. 

Instructions  examined,  and  held  to  be  free 
from  error. 

[Ed.  Note,—For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1163;   Da&  Dig. 
293(10).] 

CommlBsioners'  Opinion,  Division  Na  1. 
Error  from  District  Court,  Seminole  County ; 
Tom  D.  McKeown,  Judge. 

Action  by  H.  6.  Ullard  against  the  Chi- 
cago, Rock  Island  ft  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

a  O.  Blake,  R.  J.  Roberta,  and  W.  H. 
Moore,  all  of  El  Reno,  and  K.  W.  Shartel, 
of  Oklahoma  City,  for  plaintiff  in  error. 
Fowler  ft  Riggers,  of  Wewoka,  for  defend* 
ant  in  error. 

RUMHONS,  C  This  action  was  begun  In 
the  district  court  of  Seminole  conn^  by  de- 
fendant In  error,  hereinafter  styled  the 
plaintiff,  ^Inst  plalnUff  In  orror,  herelnafb> 
er  styled  the  defendant,  to  recorer  damages 
for  the  loes  Of  bis  right  eye,  which,  he  lU- 
leged,  was  occajsloned  by  a  splinter  from  a 
steel  tdt  flying  off  and  striking  him  in  such 
eye,  while  he  was  endeavoring  to  fasten  such 


btt  In  the  socket  of  the  drUL  FlalntUt  alleg. 
es  that  the  drill  bit  was  broken  and  defec- 
tive  and  would  not  fit  In  the  socket  made  for 
holding  it;  that  he  was  compelled  to  use 
the  same,  and  that  U  was  neceaeary,  to  fit 
sndi  Mt  in  the  sodket,  to  tap  it  with  a  ham- 
mer; and  tiiat  raastm  of  the  defective 
condition  <MC  said  Ut  plalntUTs  Injury  occur- 
red. The  defoodant  answered,  pleading  a 
general  denial,  ctmtribntory  negligence,  and 
assumptton  of  the  riidc.  Thia  cause  has  been 
before  this  csnrt  once  btfor^  the  Judgment 
in  favor  of  plaintiff  having  been  reversed 
and  the  cause  remanded.  The  oidnlm  ot 
the  court  appears  In  42  Okl.  109,  141  Pac. 
8.  the  ^llabua  of  vtkHi  <wdnion  reads  as 
follows; 

"1.  When  the  ap^anoe  or  machinery  furnish- 
ed employ^  is  at  all  complicated  in  character 
or  construction,  the  employer  is  charged  with 
the  duty  of  muine  such  reasonable  inspection 
as  is  necessary  to  detect  defecta;  hot  the  mas- 
ter is  under  no  duty  to  inspect  simple  or  com- 
mon tools,  or  to  discover  or  remedy  defects  aris- 
ing necessarily  ttma  tin  ordinary  use  of  aneh 
instruments. 

"2.  Where  an  employ^  Is  injured  in  adjusting' 
an  ordinary,  blunt-^ded,  straight  drill  bit,  thir- 
teen-sixteenths  of  an  inch  in  size  and  eight 
inches  in  length,  by  tapidng  it  into  the  socket 
with  a  hammer,  it  is  error  to  instruct  the  jurv 
that  Ht  is  the  duty  of  the  employer  to  use  ordi- 
nary care  in  furnishing  to  hla  employes  safe  and 
suitable  appliances  with  which  to  perform  the 
work  required  of  them,  and  also  to  see  that  the 
same  are  kept  in  proper  repair,  and  use  ordinary 
care  in  making  proper  inspection  of  the  tools 
as  will  protect  the  employes  against  dangers 
incident  to  their  em^ymoit,'  withoat  qualify- 
ing such  instruction  Dj  a  statement  of  the  law 
applicable  to  the  use  ot  simple  tools  and  ap- 
pliances.'* 

[1  ]  The  first  error  assigned  by  the  defend- 
ant is  that  the  trial  court  erred  in  setting  tlie 
case  down  for  retrial  upon  the  return  of  the 
mandate,  and  in  not  rendering  judgment  for 
defendant  upon  such  mandate.  Defendant 
relies.  In  support  of  this  contention,  upon  the 
case  of  8t  Louis  &  8.  F.  Ry.  Co.  v.  Hardy, 
45  Okl.  423,  146  Pac  88,  which  case  was  an 
action  to  compel  by  mandamus  the  district 
Judge  of  Choctaw  county  to  enter  Judgment 
In  favor  of  the  railway  company  in  the  case 
of  St  Louis  St  S.  F.  Ry.  Ca  v.  Mayne,  re- 
ported In  86  Okl.  48,  127  Pac.  474,  42  L.  R. 
A.  (N.  S.)  645.  In  the  Mayne  CajB^  supra, 
the  judgment  of  the  trial  court  was  reversed, 
and  the  cause  was  not  r^aoded  upon  the 
ground  that  there  was  no  evidence  in  the 
case  tending  to  show  a  violation  of  any  duty 
the  master  owed  to  the  servant  When  the 
mandate  was  sent  down  the  district  judge 
permitted  the  plaintiff  to  amend  his  petition, 
and  undertook  to  set  the  cause  down  A>r 
trial.  Thereupcm  the  railway  company 
brought  action  to  comp^  the  district  Judge 
to  enter  judgment  In  Its  favor  upon  the  man- 
date of  the  Suprone  Court  In  the  case  of 
St  Louis  ft  B.  F.  I^.  Co.  T.  Hardy,  supra, 
this  court  ordered  Judgment  to  be  so  enter- 
ed.  We  do  not  think  the  case  last  mentlou- 
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ed  Is  authority  for  the  contention  of  defend' 
ant  In  tlie  Instant  case.  In  the  Instant  case 
the  judgment  of  the  trial  coart  was  rerersecl 
because  It  erred  hi  Instmctlng  the  Jniy  that 
It  was  the  duty  ot  the  mastm  to  use  or^Uiaiy 
care  In  famishing  the  serrant  safe  and  salt- 
able  appliances  by  whlA  to  perform  the 
work  required  of  him,  and  also  to  see  tJut 
the  same  was  In  pn>p«r  repair  and  to 
use  ordinary  care  In  maUng  proper  Imvec- 
tion  of  the  tools  as  will  protect  the  senrant 
against  the  dangers  Incident  to  his  employ- 
ment. This  Instractlon  was  held  erroneotu 
because  It  Imposed  i)pon  the  master  the  duty 
of  lnq)ectl<m  of  the  tools  fnznished  his  serv- 
ants, and  it  was  tuM  that  In  the  case 
simple  tools  no  sndi  duty  of  Inspection  ms 
Imposed  upon  the  master.  Because  of  the 
error  In  giving  such  Instractlon.  the  Jndg- 
ment  was  reversed,  and  the  cause  was  re- 
manded to  the  court  bdow.  This  court, 
when  the  case  was  here  before,  only  passed 
upon  the  error  In  the  Instractlon  above  men- 
tioned, and  did  not  dispose  of  the  entire  case. 
The  cause,  therefore,  was  remanded  to  the 
trial  court,  to  be  proceeded  with  in  con- 
formity to  the  c^rfnlon  of  the  court,  and  a 
new  trial  thereof  was  proper,  and  the  court 
did  not  err  In  setting  the  cause  down  and 
trying  the  same  again  de  novo.  State  Bank 
of  Waterloo  v.  City  Nat.  Bank,  18  Okl.  10, 
89  Pac.  206;  BaU  v.  Bankln,  28  Okl.  801, 
101  Pac.  1105. 

[2]  Defendant  next  complains  of  the  re- 
fusal of  the  court  to  direct  a  verdict  In  Its 
favor.  The  platntlCT  testified  that  he  told  the 
foreman  that  the  drill  was  broken  and  It 
would  not  work  and  that  the  foreman  said, 
"Go  on  and  use  It  and  get  that  work  out;" 
that  the  foreman  was  mad  about  It,  and  said, 
"Damn  It,  hurry  up;  go  on  and  use  It;**  and 
that  he  was  in  a  hurry  for  that  piece  of 
work.  The  foreman  denied  this  conversa- 
tion. It  is  contended  for  defendant  that  In 
the  case  of  a  simple  tool  the  master  Is  not 
responsible  for  injury  to  the  servant  result- 
ing from  the  using  of  su<^  tool.  If  It  be  in  a 
defective  condition,  even  though  his  attention 
has  been  called  to  such  defective  condition 
and  he  directs  the  servant  to  go  on  and  use 
the  tooL  It  Is  true  that  a  number  of  au- 
thorities support  this  contention  of  the  de- 
fendant, bat  we  think  the  better  rule  Is  that 
laid  down  In  N.  T.,  N.  H.  &  H.  R.  R  t.  Vls- 
vari.  210  Fed.  118,  126  C.  0.  A.  632,  U  R. 
A.  19150,  9.  The  court  there  holds  that  In 
case  the  servant  ^ves  notice  of  the  defect 
In  a  tool  and  continues  to  work  with  such 
tool  under  specific  orders  from  his  superior, 
the  question  whether  he  voluntarily  and  neg- 
ligently continued  to  use  the  defective  ap- 
pliance is  a  qiwstlon  at  fact  for  the  jury. 
Southern  Kansas  By.  Co.  v.  Groker,  41  Ean. 
747,  21  Pac.  785,  13  Am.  St  Bep.  320;  Mis- 
souri, E.  &  T.  R.  Co.  T.  Puckett,  62 
770,  64  Pac  681;  Wurtenberger  v.  Hetro- 
poUtan  St  By.  Co.,  68  Kan.  642,  76 


lOW;  Choctaw,  O.  ft  O.  IL  Oo.  t.  Jmwb,  17 
Ark.  S67,  02  S.  W.  244,  4  L.  B.  A.  <N.  8.) 
837,  7  Ann.  Gas.  480.  Tbere  being  evidence 
that  the  plaintiff  naed  the  detecttve  drill 
under  spedflc  and  urgent  orders  from  the 
foreman,  tbeee  arose  a  question  of  fact  to 
be  determined  by  the  Jury  and  the  court  con^ 
mitted  no  error  in  refusing  to  direct  a  ver- 
dict for  defendant. 

tS]  The  third  speclflcatl<ni  of  error  la  that 
tlie  court  erred  in  giving  lnstTuctl<m  No.  3 
of  his  charge  to  the  Jury,  which  reads  as  fcH- 
lows: 

"The  court  instructs  the  jury  that  it  is  tha 

duty  of  an  employer  to  use  ordinary  care  in 
famijshing  to  its  employes  reasonably  safe  tools 
with  which  to  perform  their  work ;  out  in  this 
comiection  you  are  instructed  that  if  the  tools 
furnished  by  the  emplo^rer  to  the  anplovS  is  so 
aimple  in  its  coDstructinn,  bo  well  uuuerstood 
by  men  of  ordinary  intelligence,  it  Is  not  incum- 
bent upon  the  employed  to  inspect  the  same  be- 
fore furnishing  the  same  to  the  employ^.** 

This  instruction,  It  Is  alleged,  is  defective, 
in  that  some  phrase  Is  omitted  therefrom. 
While  this  objection  seems  to  be  well  taken, 
the  omission  could  not  have  misled  the  Jury. 
It  Is  urged,  however,  that  a  graver  ofojectioa 
to  this  Instractlon  jts  that  It  leaves  to  the 
determination  of  the  Jury  whether  or  not 
the  drill  bit  here  In  controversy  was  or  was 
not  a  simple  tool,  when  It  bad  been  determin- 
ed on  the  original  appeal  that  It  was  a  sim- 
ple tool.  We  find  no  merit  in  this  conten- 
tion, for  the  reason  that  the  court,  in  In- 
strucUoa  No.  4,  explicitly  advised  the  Jury 
that  the  defective  tool  complained  <rf  was  a 
simple  tool,  and  that  there  was  no  duty  im- 
posed upon  the  defendant  to  Inspect  the 
same.  Instruction  No.  4  is  as  follows: 

"The  court  instructs  the  jury  that  under  the 
law  and  the  evidence  in  this  ofue  the  alleged 
defective  tool  whidi  it  is  alleged  defendant  fur- 
nished to  plaintiff  and  with  whidi  plaintiff  ia  al- 
leged to  nave  been  WOTking  at  the  time  of  re- 
ceiving the  iujuries  described  la  hia  petition  was 
of  sucn  a  simple  character  that  tbere  was  no 
duty  upon  the  defendant  to  inspect  the  same 
before  furnishing  it  to  the  plaintiff,  and  you 
would  not  be  justified  in  finding  that  defend- 
ant was  negligent  in  furnishing  such  tool,  al- 
though  you  should  further  find  that  it  was  in 
a  detective  oonditiut  at  the  time  iJsintiff  receiv- 
ed the  same." 

The  fourth  spedflcatiffli  of  error  ouuplalns 
of  the  giving  of  Instmctkm  Na  8,  which  Is  aa 

fcdiowa: 

"The  court  Instructs  the  jury  tiiat  It  you  be- 
lieve from  a  preponderance  of  the  evidence  that 
the  defendant  failed  to  use  ordinary  care  in  fur- 
msbing  the  plaintiff  reasonably  safe  tools  with 
which  to  work,  and  that  the  same  were  defective 
when  furnished  to  the  plaintiff,  and  that  the' 
foreman  in  tiie  defendant's  shop  ordered  the 
plaintiff  to  perform  said  work  after  being  noti- 
fied by  the  plaintiff  of  the  defective  character  of 
said  tools,  ind  you  further  find  and  believe 
from  the  evidence  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  in  this,  that 
after  discovering  the  defect  in  the  tool  furnish- 
ed, although  ordered  by  the  foreman  to  use  the 
same,  an  ordinarily  prudent  person  would  not 
have  used  the  same  under  the  circumstances, 
end  that  the  plaintiff  was  injured  by  losing  his 
eye  as  a  direct  and  pranmate  result  of  the  neg- 
l^^oe  of  the  defendant  in  ordering  the  plain- 
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tiff  to  work  with  aaM  to<^,  and  jou  belteve  the 
injury  was  not  tha  mult  of  a  risk  assumed  by 
the  luaintiff  in  acceptrng  said  eraployment,  then 
yon  ahonld  find  tor  ths  pbintUE;  ouienriM  yoa 
will  find  for  the  defend  ant. " 

Defendant  complains  that  this  Instruction 
Is  la  conflict  with  the  opinion  of  this  court 
npon  the  former  appeal,  in  that  to  Inatroet 
the  jury  that  if  they  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defend- 
ant failed  to  use  ordinary  care  In  fumlshlnK 
plaintltr  reasonably  safe  tools  with  which  to 
work,  and  that  the  same  were  defecttve  when 
furnished  the  plaintiff,  is  tantamount  to  In- 
Btmcting  them  that  the  defendant  most  nae 
ordinary  care  In  the  Inspection  ot  tools,  be- 
canse  the  only  way  It  conld  fumlgh  reason- 
ably safe  tools  daring  a  cooUnuoua  employ- 
ment would  be  by  having  such  tools  inspect- 
ed at  proper  intervals.  We  think  this  argo- 
ment  of  the  defendant  more  ingenious  than 
forceful,  for  the  reason  that  the  court  in 
this  iQBtruetlon  proceeds  to  say,  "and  that 
the  fweman  in  the  defendant's  shop  ordered 
the  plalatUC  to  perform  said  work  after  be- 
ing ootlfled  by  the  plaintiff  of  the  defective 
eltatactar  of  said  tools,"  and  also  instmcta 
tham  vpoQ  the  dcx:trlne.<tf  contilbatovy  negli- 
gence. As  we  have  hereinbefore  held  that  the 
master  becomes  liable,  in  the  absence  of  con- 
tiibntory  uegHgence,  for  an  Injury  to  the 
servant  resnltlng  fr<wi  the  use  of  a  defec- 
tive tool  if  the  master's  attention  has  been 
called  to  such  defect  and  the  servant  Is  di- 
rected to  proceed  with  the  use  of  It,  this  in- 
fltmctkn  correctly  states  the  law.  In  any 
event,  Instruction  No.  4,  above  quoted,  re- 
lieves the  charge  as  a  whole  from  being  open 
to  the  oottstmctim  sought  to  be  placed  upmi 
It  by  defradant. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  and 
tenth  spedflcations  of  error  cinnplaln  of  the 
Instracttona  given  by  the  trial  court,  Noa.  6, 
7,  8.  9,  10,  and  U,  tukhi  cootiibntory  nei^- 
luice  and  assumption  of  the  risk.  It  is 
urged  that  the  assamptimi  ot  the  risk  which 
defendant  seeks  to  Interpose  as  a  defense  is 
not  the  assumptl<m  of  risk  referred  to  In  aiv 
tide  38,  I  6,  of  the  OonsUtutlon.  and  that 
tile  court  should,  as  a  natter  of  law,  have 
determined  that  the  defendant  assumed  the 
risk  of  using  the  defective  tooL 

The  court  properly  instructed  the  Jury  up- 
on contrlbutwy  negligence,  and  that  If  the 
tool  was  in  such  defective  condition  that  an 
ordinarily  prudent  person  would  not  have 
undertaken  to  use  the  same,  plaintiff  could 
not  recover,  even  though  he  had  been  order- 
ed to  use  the  tool  by  the  defendant  The 
court  properly  instructed  the  jury  upon  the 
assumption  of  the  risk  when  he  told  them 
that  an  employe,  when  he  enters  the  service 
of  an  employer,  impliedly  agrees  that  he 
will  assume  all  risks  which  are  ordinarily 
and'  naturffUy  Incident  to  ,the  particular 
service  in  which  he  engages,  it  was  tor  the 


jury  to  say  whether  or  not  flis  risk  tn  tislnff 
this  defective  tool  was  so  apparent  and  ob- 
vious that  fbe  plaintiff  assumed  It  as  incident 
to  the  particular  service  in  whidi  be  was 
engaged.  Bnld  Electric  ft  Gas  OOb  r.  Decker, 
86  OkL  867,  128  Fac.  708;  Dewey  Portland 
Cement  Oo.  t.  Blnnt,  88  OkL  188,  182  Pae. 
669;  Chicago,  B.  I.  ft  P.  B.  Co.  t.  Duran, 
38  OkL  719,  184  Pac.  876;  Ft  Smith  ft  W. 
B.  Co.  t:  Enott.  160  Fac.  847,  No.  6S73  (fiot 
ycft  officially  reported) ;  New  Tork,  N.  H.  ft 
H.  B.  Oo.  V.  Vfzoarl,  210  Fed.  118.  126  a  a 

A.  632,I«.  B.  A.  191BC,  9;  Chesapeake  &  Ohio 

B.  Ca  V.  De  AUey.  241  U.  &  810,  36  Sup.  Gt 
564,  60  L.  Bd.  101& 

Binding  no  prejudicial  error  In  flu  record, 
this  cause  should  be  affirmed. 

PBB  OUBIAM .  Adopted  in  wbol& 


DBBa«NAN  et  sL  V.  HABBIS  et  aL 
<No.  8006.) 

(Supreme  Court  of  Oklahoma.   Nov.  21,  1016. 
PetttloB  for  Bebearing  Stricken  from 
FUes  Dec.  19,  1916.) 

(SyUahiu  hv  <A«  OourtJ 

1.  <3VABDUIT  JJXD  WaUD  «»125— SAXiM  Un- 
BBB  ObOKB  or  COUBT  —  ACTIONS  —  LIMITA- 
TIONS. 

Where  land  la  sold  by  a  guardian  under  order 
of  the  probate  court,  the  pucfaaaer  thereof,  aft- 
er the  lapse  of  Ave  years  from  and  after  the 
date  ot  the  recording  of  the  guardian's  deed,  is 
not  barred  by  the  statute  of  limitations,  under 
subdivisiMl  2  of  section  4656  of  Bevised  l>aw8  of 
1010,  from  bringing  suit  against  one  who  is  and 
has  been  In  possession  thereof  for  more  than 
one  year,  taking  the  rents  and  profits  therefrom 
and  daimtog  to  be  tha  owner  thweof  under  a 
title  having  no  relation  to  the  guardianship  pro- 
■ceediogs, 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Gent  Dig.  ||  428.  429;  Dec.  Dig.  «=» 
120.1 

2.  QuABDiAiv  Ann  Wakd  «s»00— Saus  TTm- 
DBB  Obdbb  op  GotTBir-CoivoLusivxnBSS  or 
Obdbb. 

Where  the  petition  of  a  guardian  asking  for 
an  order  to  sell  real  estate  belonging  to  his  vard 
Is  filed  with  the  connty  court  and  contains  allega- 
tions Bobstantially  in  compliance  with  the  provi- 
sions oC  the  statute,  the  county  court  acquires 
jurisdiction  to  make  the  order;  and,  notwitfa- 
Rtanding  the  proceedings  may  be  irregular,  the 
judgment  rendered  will  not  m  void  and  sabjeet 
to  coUaterftl  attack. 

[Bd.  Not&^EV  other  cases,  see  Onardian  and 
Ward,  Cent  Dig.  U  849-886;  De&  Dig.  ^90.] 

3.  OUABOIAB  AND  WaBD  «S942,  103  —  SaLBS 

Undbb  Obdbb  or  Coubt^Bbquisites— Ef- 
fect. 

Xbe  node  of  sale  by  a  guafdlau  of  bis  ward's 
real  estate  is  pointed  out  by  mtfess  statute,  aad 
he  cannot  make  sale  of  such  lands,  except  where 
he  acts  under  an  order  of  the  probate  court, 
which  directs  the  manner  of  sale  apd  specifically 
describee,  the  real  estate  to  be  sold.  Tbe  sate 
when  made  must  be  reported  to  the  county  court 
and  confirmed  by  it^therwise  no  title  can  pass 
to  the  purchaser.  The  order  of  sale  Is  merely 
interlocutory,  made  in  the  course  of  judicial  pro- 
ceedings, and  the  final  order  is  that  of  confirma- 
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tlon  after  tlie  sale  li  made.  The  order  of  Bale 
and  the  order  of  confinnatioD  are  both  Jndiclal 
acts;  and  these  two  orders  concurring  make  the 
Bale  a  judicial  sale. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Gent  Dig.  H  173-185,  191.  37»-681. 
391;  D«c.  Dig:  «»42,  103.] 

4.  Ghaxpxbtt  and  UAiHTBirjuifn  ^a>7a)  — 

GBAIfTS  or  LAHDS  EbLD  AOTKB8II.T— JlTDI- 

oiAL  Sales. 
The  champertoQs  statute  does  not  apply  to 
judicial  sales,  and  hence  the  Cact  that  the  de- 
fendaots  had  been  in  possession  of  the  land, 
claiming  to  be  the  owner  thereof  and  taking  the 
rents  and  profits  therefrom  for  more  than  a  year 
prior  to  the  time  it  was  sold  the  goardian, 
does  not  effect  the  purchaser*!  title. 

[Ed.  Not&— For  other  eaaei,  see  Gbamperty 
and  Mainteuaoce,  Cent  Dig.  11  64-M:  Dec 
Dig.  <*=>7(1).] 

6.  Ubb  and  Oooupatzon  ^»10— Aicomre  of 

Reootebt. 

"The  detriment  caused  by  the  wrongful  occu- 
pation of  real  property,  in  cases  not  unbraced  in 
sections  2874,  2880,  2881  and  2882,  is  deemed 
to  be  the  value  of  the  use  of  the  property  for 
the  time  of  such  occopation,  not  exceeding  six 
years  next  preceding  Uie  commencement  of  the 
acUon  or  proceeding  to  enforce  the  right  to  dam- 
ages, and  the  cost,  if  an;^  of  recovering  the  pos- 
session." Section  2873,  Rerised  Laws  of  1910. 

[Ed.  Note.— For  other  c&aes,  see  Use  and  Oc- 
capatioii,  Cent  Dig.  |  26;  Dec.  I^.  «a»10.] 

Commissioners'  Oidnion,  Dlvlsloa  No.  2. 
Error  from  District  Court,  Orady  County; 
Will  Linn,  Judge. 

Action  by  Julian  O.  Harris  and  another 
against  B,  H.  Drennan  and  another  toe  the 
possession  of  certain  real  estate  and  dam- 
ages. Ju^ment  for  the  plaintiffs,  and  de- 
fendants bring  error.  Affirmed. 

■  Blddle  ft  Hammerly,  of  Chickasha,  for 
plalntifFs  In  error.  G.  S.  Am<dd,  oi  McAlea- 
ter,  and  Bond.  Mdton  ft  Melton,  ot  OhlCka- 
sha,  for  defendants  In  error. 

BBUNSON,  a  Hie  partteB  will  be  dealff- 
nated  here  as  they  were  In  flie  trial  court. 

This  suit  was  Instituted  to  recover  the 
possession  of  certain  real  estate  mentioned 
and  described  In  Qie  petition  and  located  in 
Orady  county,  Okl.,  to  quiet  the  title  there- 
to and  for  damages.  The  cause  was  tried  to 
the  court  without  a  Jury.  It  made  flndlngB 
of  tact  and  rendered  a  judgment  ta  &vor  of 
the  i^alntUfs  for  the  posseaalMi  of  the  land, 
cancdlng  the  deeds  and  instruments  men- 
tioned and  deacrlbed  In  the  petition  as  b^g 
a  doud  on  the  plaintiffs'  title,  and  tor  dam- 
ages In  the  sum  of  71,260,  from  wlilch  judg- 
ment an  appeal  Is  prosecuted  to  this  court 

At  the  beginning  of  the  trial  a  stipulation 
was  entered  into  wherein  It  was  agreed  that 
the  lands  in  question  were  allotted  and  pat- 
ented to  Joanna  Frasler,  deceased,  on  the  3d 
day  ct  November,  1903;  that  they  were  se- 
lected by  the  duly  appointed,  guallAed,  and 
acting  administrator  of  the  estate  of  the  said 
deceased  allottee.  A  part  of  said  stipulation 
reads  ns  follows: 


*^t  is  agreed  by  and  between  the  plaintiff  and 
defmdant  that  tlw  rcasonriile  rental  value  of  the 
land  involved  in  diis  case  is  $210  per  year  for 
the  years  1010,  1911, 1912, 1918, 1914  and  1915; 
and  it  Is  further  admitted  that  the  defendants  R. 
H.  Drennan  and  Heniy  Ford  had  been  in  the 
open  and  notorious  possession  of  the  lands, 
claiming  title  thereto  under  certain  conveyances, 
to  wit,  Warranty  deeds  executed  end  ddivered 
in  1905,  since  1905,  and  in  the  condnuons  and 
notorious  possession  holding  the  same  adversely 
to  the  plaintiff  and  all  of  plaintiff's  alleged  gran- 
tors, and  that  neither  the  plaintiff  nor  any  at 
plaintifTs  alleged  grantors  have  ever  received 
any  of  the  rents  and  revenues  from  said  lands 
since  the  date  the  defendant  purchased  the  same 
and  took  possession  there<rf  in  1905,  nor  have 
been  in  possession  of  said  land  since  said  date." 

The  undisputed  evidence  shows  that,  at 
the  time  of  the  death  of  said  Joanna  Frazler, 
she  left  surviving  her,  her  husband,  Harris 
Prazier,  and  aa  her  sole  h^r  her  daughter, 
Clara  Frazler,  a  minor. 

On  the  8th  day  of  August,  1908,  Clark  Was- 
son  the  duly  appointed,  qualified,  and  acting 
guardian  of  said  Clara  Frazler,  a  minor,  un- 
der order  of  the  county  court,  executed  a 
guardian's  deed  to  Julian  C.  Harris,  convey- 
ing to  liim  all  the  ri^t,  title,  and  Interest  of 
said  minor  in  and  to  the  land  in  question, 
which  deed  was  recorded  in  Orady  county, 
Okl.,  on  the  14th  day  of  August,  1908.  On 
the  Ist  day  of  September.  1910,  Julian  a 
Harris  conveyed  said  land  by  warranty  deed 
to  Clarence  J.  Crockett,  whl^  deed  was  filed 
for  record  in  Orady  connty,  on  the  l8t  day  of 
January,  1012.  On  the  80th  day  of  Decem- 
ber, 1911,  Clarence  J.  Crockett  ccHiTeyed  said 
land  by  warranty  deed  to  T.  F.  Menunlnger 
and  B.  S.  BlUs,  whl<^  deed  was  filed  for  rec- 
ced In  Orady  oonn^  on  the  lat  day  of  Feb- 
mary,  1918 ;  and  on  the  7th  day  of  Novon- 
ber,  1913,  «aid  Hemmlnger  and  ElUs  con- 
veyed aald  land  by  deed  back  to  said  Clarence 
J.  Crockett,  whkai  deed  was  filed  Cor  reend 
in  Grady  county  on  the  6th  day  at  February, 
1914,  and  this  suit  was  filed  on  the  12th  day 
of  November.  1914.  On  the  a4th  day  of 
March,  1906,  AUenton  Ward  and  Xnisa  Ward 
conveyed  by  warranty  deed  their  Interest  In 
and  to  aald  land  to  A.  J.  Waldod:,  wUdL 
deed  was  dtdy  recorded  In  Orady  county; 
and  (m  tile  etb  day  of  Mardi,  U06,  said  A. 
J.  Waldock  by  warranty  deed  conveyed  all 
hla  Interest  In  and  to  aald  land  to  the  aald 
B.  H.  Drmnan,  whldi  deed  was  duly  record- 
ed In  Orady  connty,  and  that  tbereupm  said 
B.  H.  Drennan  weak  Into  Qie  actual  and  no- 
torious possession  of  aald  landa,  and  since 
that  time  he  has  been  In  possession  thereof 
holding  the  same  adversely.  On  the  2l8t 
day  of  Novemt>er,  1008,  Harris  Frazier  by 
warranty  deed  sold  his  Interest  In  and  to 
said  land  to  said  A.  J.  Waldock,  and  there- 
after on  the  25th  day  of  November,  1908,  the 
county  court  of  Choctaw  county,  Okl.,  made 
and  entered  an  order  of  that  date  approv- 
ing said  deed,  and  said  deed  and  order  were 
thereafter  recorded  In  Gray  county,  Okl. 
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In  tddtUon  to  a  goaenl  denial,  the  deCBBd- 
ants  pleaded  the  fiTa>year  atatote  of  Itmlta- 
tbm  against  the  plalntLffa'  right  to  lecorer 
possession  of  tbe  lands  nndw  the  guard- 
ian's deed ;  pleaded  the  thiee^year  statute  of 
limitation  against  the  plalntltV  right  to  re- 
cover  damages  for  the  wrongfal  withholding 
of  the  poasesdoi  of  the  lands  fnxn  the  plain- 
tub;  ideaded  the  (Aan^ertoDa  statute 
against  the  {dalntlfts'  tigbt  to  recow;  and 
also  pleaded  that  the  petlti<m  <tf  the  gaard- 
lan  to  sail  real  estate  filed  In  the  probate 
court  did  not  all^  tects  snffldent  to  give 
the  county  court  jnrlsdlctltHi  to  make  and 
enter  an  order  authorizing  the  guardian  to 
sell  said  land;  and  alleged  that  for  that 
reason  the  guardian's  deed  convaylng  the 
land  to  Julian  0.  Harris  is  void. 

There  was  admitted  in  evlde'hce,  without 
objection,  letters  of  guardianship  showing 
Clark  Wasson  to  be  the  guardian  o£  said 
Clara  Frailer,  a  minor.  There  was  then 
offered  in  evidence,  over  proper  objections 
and  exceptions,  a  petition  of  the  guardian  for 
tbe  sale  of  the  real  estate,  the  order  of  the 
county  court  directing  the  guardian  to  sell 
real  estate,  the  order  of  the  county  court  ap- 
proving sale  of  the  real  estate,  and  the  guard- 
ian's deed  conveying  said  land  to  Julian  O. 
Harris. 

Wheu  the  plaintlflb  craicluded  their  evi- 
dence and  rested,  the  defendants  offered  in 
evidence  the  warranty  deed  frtnu  Julian  C 
Harris  to  Clarence  J.  Crockett,  it  being  of- 
fered for  tbe  purpose  of  ahowlng  that,  at  the 
time  the  suit  was  filed  by  the  plaintUE  Julian 
O.  Harris,  be  had  no  right,  title,  or  interest 
In  or.  to  said  lands,  lAereiqioD  the  defend- 
ants  rested.  The  plaintiff  Harris  then  asked 
and  was  granted  permission  to  open  tbe  case 
and  make  Clarence  J.  Crodtfitt  a  par^  plain- 
tiff  to  the  suit,  to  which  action  of  the  colirt 
the  defendants  mad*  no  objectioo.  The  de* 
fendanta  then  offered  In  evidence  the  deed 
fvom  said  Clarence^  J.  Crockett  to  ICemmln- 
ger  and  ElUs  seeking  to  show  that  Crockett 
had  no  right,  title,  or  Interest  In  or  to  said 
land,  whereupon  th^  rested.  The  plaintiffs 
thai  offered  in  evidence,  over  prefer  objec- 
tions and  exoeptlons,  the  deed  trom  Memmln- 
ger  and  Slllis,  conveying  the  said  lands  back 
to  Clarence  J.  Crockett,  whereupon  tbe  de- 
fendants moved  the  court  to  strike  from  the 
record  said  deed,  and  asked  the  court  not 
to  ccmslder  it  In  evidence,  which  motion 
was  overruled  and  exceptions  saved.  At  tbe 
conclusloo  of  tbe  testimony  the  d^endants 
moved  the  court  for  .Judgment,  which  motion 
was  overruled  and  aoeptloos  saved. 

[1  ]  The  plaintiffs^  tenth  asilgmnent  ct  er> 
ror  Is  as  toUows: 

court  erred  In  tailing  to  bold  tiiat  the 
eanse  of  action  alle^  was  barred  by  the  itat- 
Dte  of  limitations  under  section  46S5,  subsec  2, 
of  Rev.  Stat.  1910.  Said  statute  reads  as  fol- 
lows:  'Actions  for  tlie  recovery  of  real  property, 
or  for  tbe  determlaatlon  of  any  adverse  rigbt  or 
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interest  therein,  can  uily  be  brought  wUhin  the 
periods  berelnafter  prescribed,  after  the  cause  of 
action  shall  have  accrued,  and  at  no  time  there- 
after. •  •  •  Second.  An  action  for  the  re- 
covery ct  real  property  biAA  by  executors,  ad- 
minlstratora  or  guardians,  upon  an  order  or 
judgment  of  a  court  directing  such  sale,  brought 
by  the  heirs  or  devisees  of  the  deceased  person, 
or  tbe  ward  or  his  gnardlan,  or  any  person  claim- 
ing under  any  or  uther  of  them,  by  the  title  ac- 
quired after  the  date  oi  the 'judgment  or  order, 
within  five  years  after  the  date  of  the  recording 
of  the  deed  made  in  porsuance  of  the  sale.' " 

The  defendants  are  se^Elng  to  Invoke  the 
aid  of  this  statute  of  limitation  to  defeat 
the  plaintiffs*  right  of  recovery.  The  statr 
uto  of  limitation  began  to  run  Immediately 
upon  the  date  of  tbe  recording  of  the  guard- 
ian's deed,  which  was  on  the  14th  day  of 
August,  1008.  TbiB  suit  was  filed  on  the  12th 
day  of  November,  1914,  so  It  can  be  seen 
that  more  tiuuk  five  yeara*  time  had  etapsed 
from  tbe  date  tiie  deed  was  recorded  until 
the  suit  was  filed.  If  this  statute  Is  appli- 
cable to  the  facta  in  this  case,  then  the  plain- 
tUfs  cannot  recover.  It  Is  contended  that 
this  section  of  the  statute  should  have  the 
same  construction  placed  on  It  that  has  been 
placed  on  the  third  subdivision  of  the  same 
section  of  the  statute,  whidi  subdivision 
prorldes  that  actifflis  tor  reoonery  of  real 
pn^orty  sold  for  taxes  ahaU  be  bnn^t 
within  two  years  after  date  of  the  recording 
of  Oie  tax  deed.  It  baa  beoi  hcOd  1v  the 
Bnprane  Oonrt  of  Kansas  in  leveral  cases 
that  an  action  to  dispoeaoas  tbe  holders  of 
premises  nnder  a  tax  deed  must  be  brought 
within  two  years,  and  that  the  holder  of  a 
tax  deed  out  of  possession  must  likewise  be- 
gin suit  to  recovOT  poasocrion  of  the  land 
within  two  years  from  tbe  date  his  tax  deed 
was  recorded.  But  the  authorities  cited 
and  relied  upon  by  the  defendanta  are  based 
upon  tax  sales  and  are  controlled  by  the 
statutea  of  tbe  various  states  trom  which 
they  are  taken.  No  decisions  are  cited  or 
relied  upon  by  the  defendanta  placing  this 
construction  upon  the  statute  In  question. 
This  statute  has  been  construed  by  the  Su- 
preme Court  of  Katwas  In  the  ease  of  Young 
V.  Walker,  26  Kan.  242.  That  case  was  a 
suit  in  ejectment  brought  by  Young  against 
Walker  to  recover  possession  of  certain 
lands.  Toung,  as  administrator  of  the  es- 
tate of  one  Walker,  deceased,  sold  the  lands 
at  an  administrators'  sale  to  J.  C.  Clark. 
Clark  then  made  a  deed  conveying  the  land 
to  Young,  who  went  Into  possession  of  tbe 
same.  Walker  contends  that  the  adminis- 
trator's deed  was  void,  because  he  failed  to 
ocHkduct  tbe  sale  according  to  law.  Tbe 
above  statoto  of  limitation  waa  pleaded  as 
being  applicable  In  that  caae— more  than 
five  years'  time  having  Intervened  from  the 
time  said  admtntstrator'B  deed  waa  recorded 
until  the  suit  was  filed.  Tbe  trial  court 
found  the  Issues  In  favor  of  Walka*  and 
rendered  Judgment  aeoordingly. 
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Mr.  JusUce  ValcEDtibe  in  d^verlng  the 
(pinion  of  the  conrt  said: 

"It  was  not  enacted  for  the  purpose  of  cnring 
administrators'  deeds  which  were  already  good. 
It  was  really  enacted  for  the  purpose  of  curing 
administrators*  deeda  whic^  would  otherwise  be 
▼oid;  and  whether  it  will  so  apply  aa  to  cure  the 
present  deed,  and  make  it  valid,  we  shall  now 
proceed  to  consider.  If  it  will,  it  will  certainly 
do  jastice  in  the  present  case;  it  will  prevent  the 
plaintiff  from  perpetrating  a  'nllainoua  wrong;  it 
will  prevent  her,  after  she  and  the  perfions  under 
whom  she  claims  have  received  full  payment  for 
the  property,  from  then  repudiating  siich  pay- 
ment and  recovering  the  property;  and  it  will 
give  the  property  to  the  defendants,  who  pur- 
chased it  in  good  faith,  and  paid  a  fair  price  for 
it,  and  have  held  possession  of  it  for  several 
years.    •    •  • 

"The  statute  of  limitations  was  unquestion- 
ably enacted  f<Hr  the  purpose  of  curing  irregular- 
itieiL  .  If  everything  was  regnlar,  there  would  be 
no  need  of  any  statute  of  limitations.  If  the  ad- 
ministrator's deed  was  valid  without  such  stat- 
ute, then  there  wou]4  be  no  need  of  the  statute. 
Therefore  it  is  evident  that  the  statute  waa  en- 
acted for  the  purpose  of  curing  adminiBtratora' 
deeds  which  would  otherwise  be  void." 

In  the  case  of  Dodson  t.  Mlddleton,  38 
Okl.  763,  135  Pac.  868,  ft  appears  that  Peter 
Mlddleton,  who  was  the  owner  of  a  quarter 
section  of  land  in  Lo^n  county,  died  Intes- 
tate in  1893.  Among  his  heirs  were  Hannah 
Mlddleton,  16  years  of  age,  and  Lydla  Mld- 
dleton, 11  years  of  age.  TTpon  application 
to  the  probate  court,  Bettle  McCord  was  ap- 
pointed guardian  for  said  minors.  She  there- 
afterwards  filed  h^  petition  In  the  probate 
court  asking  for  an  order  of  court  directing 
hof  to  sell  the  interest  of  said  minors  in  and 
to  said  land;  The  order  was  granted,  and 
sale  was  made  to  Anna  B.  Dodson,  who  took 
poBseBBltm  of  the  land.  Tt9  guardian's  deed 
was  filed  for  record  on  the  Slat  day  vt  Jan- 
uary, 189B.  On  August,  16,  1006,  suit  was 
filed  to  recover  possenlon  'of  the  land  by 
tlie  mlnws,  and  the  flte^year  statute  of  limi- 
ftatlcm  was  pledded  against  tbelr  right  to 
recover.  Mr.  Justice  Hayef^  delivering  the 
opinion  of  the  court,  said: 

"The  statute'  of  limitation  governing  this  case 
may  be  found  In  the  following  sections  of  Gomp. 
Laws  of  1909  (Bevised  Iawb  1910,  U  465^ 
4656)" — which  are  the  sections  of  the  statute  re- 
lied upon  in  this  case. 

*Tbe  disability  of  the  defendant  Hannah  Mld- 
dleton has  been  removed  for  more  than  two  years 
prior  to  the  institution  of  her  action ;  and,  if  a 
guardian's  deed  made  in  pursuance  of  a  void 
judgment  of  a  court  ordering  a  sale  Is  sufficient 
.to  bring  into  operation  the  f<n«going  statute  of 
limitation,  plaintiffs'  defense  as  to  her  is  estab- 
lished, and  the  trial  Oourt,  to  that  extent,  com- 
mitted error." 

If  Julian  G.  Harris  had  been  In  possession 
of  this  land  under  bis  deed  from  the  guard- 
Ian  and  the  heirs  of  the  deceased  allottee 
had  filed  this  suit,  the  five-year  statute  of 
limitation  would  apply ;  but,  unless  the  suit 
had  been  filed  by  such  heirs  within  five  years 
from  the  date  the  gdardlau's  deed  waa  re- 
corded or  within  two  years  after  such  heir 
or  heirs  liad  zeached  tbelr  majority,  tbey 


could  not  recover.  Tbla  section  of  the 
statute  was  not  enacted  for  the  purpose  of 
protecting  parlies  In  possession  of  laud 
Claiming  the  same  under  color  of  title  ac- 
quired from  parties  having  no  right,  title, 
or  interest  therein.  It  is  a  special  statute 
of  limitation  and  was  enacted  for  the  pro- 
tection of  titles  to  real  e^te  acquired 
through  sales  made  by  guardians,  executora, 
or  administrators.  Hence  we  conclude  that 
the  trial  cotirt  did  not  err  In  holding  that 
the  plaintiffs'  cause  of  action  was  not  barred 
under  this  statute. 

[2]  It  Is  contended  that  the  guardian's  deed 
conveying  the  land  to  Julian  C.  Harris  Is 
void  for  the  reason  that  the  petition  of  said 
guardian  filed  in  the  probate  court  asking 
the  court  for  an  order  to  sell  said  real  estate 
did  not  state  facts  suf&d^t  to  give  the  pro- 
bate court  Jurisdiction  to  make  on  order  au- 
thorizing the  guardian  to  sell  said  land. 
With  this  contention  we  cannot  agree. 

Section  6553,  Bevised  Laws  of  1910,  pro- 
vides that  when  the  Income  of  an  estate  un- 
der guardianship  is  net  sufficient  to  main- 
tain the  ward  and  his  family,  or  maintain 
and  educate  the  ward  when  a  minor,  his 
guardian  may  sell  the  real  estate  for  that 
purpose  upon  obtaining  an  order  therefor. 

Section  6557,  Bevised  Laws  of  1910,  pro- 
vides that  to  obtain  such  an  order  the  guard- 
Ian  must  present  to  the  county  court  of  the 
county  in  wtilch  he  was  appointed  guardian 
a  verified  petition  thereby  setting  forth  the 
condition  of  the  estate  of  his  ward  and  the 
facts  and  circumstances  on  which  the  peti- 
tion was  founded,  tending  to  show  the  neces- 
sity or  expediency  of  the  sale. 

The  record  shows  that  the  guardian  did 
file  a  verified  petition  In  the  county  court 
in  which  he  was  appointed  gnardian,  show- 
ing that  a  necessity  existed  for  the  sale  of  the 
interest  of  said  minora  in  said  land  In  order 
that  funds  may  be  had  iprtierewith  to  suppOTt, 
maintain,  and  educate  said  minors,  and  we 
tblnk  the  petition  was  sufficient  to  ctmfler 
Jurisdiction  on  "the  court  to  make  the  order 
of  sale. 

In  the  case  of  Howbert  t.  Heyle,  47  Kan. 
S8,  27  Paa  116,  Judge  Yalentine^  peaking 

for  the  Supreme  Court  of  Kansas,  said: 

"It  is  further  claimed  by  the  plaintiff  in  error 
that  the  petition  of  the  guardian  to  sell  tHe  land 
of  the  plaintiffs  is  insufficient:  First,  because  it 
does  not  state  facts,  but  only  cooclusioos  and  in- 
ferences; and,  second,  because  it  does  not  give  a 
sufficient  description  of  the  land  to  be  sold.  We 
think  the  petition  is  amply  sufficient,  when  at- 
tacked collBterally,  as  It  is  now  altered.  It 
stated  that  the  minors  had  no  money  or  personal 
property,  and  that  it  was  to  their  interest,  and 
necessary  for  their  support  and  education,  that 
the  land  should  be  sold." 

In  the  case  of  Sockey  v.  WInstock,  48  Okh 
768,  144  Paa  372,  It  U  said: 

"The  petition  for  the  sale  of  real  estate  of 
wards  by  a  guardian  la  required  to  state  the  puT> 
pose  for  which  the  sole  is  adked ;  *  *  *  and 
we  think  the  petition  in  this  caaa  is  sufficient. 
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It  Btatee  that  the  sal«  b  necenary  in  order  to 
educate  and  properly  piaintain  said  minors." 

[3, 4]  It  is  contended  that  eacb  and  all  of 
the  rcBpective  alleged  conveyanoes  upon 
which  plalntUts  base  their  right  to  recover 
are  champertous  and  void,  all  of  them  hav- 
ing been  made  in  contravention  of  section 
2260,  Revised  Laws  of  1010.  But  the  defend- 
ants in  their  brief  concede  that  the  guard- 
ian's deed  conT^ylng  the  land  to  Harris  is 
■ot  affected  by  this  gtatate  and  Is  Talld,  If  it 
should  be  determined  that  the  aale  by  the 
KQ&rdlan  is  a  Judicial  sale. 

In  the  case  of  Halleck  t.  Guy,  8  CaL  161« 
195,  70  Am.  Dec.  643,  In  discussing  the  na- 
ture pt  administrator's  sales  ot  lands  throng 
the  probate  court,  it  was  said: 

"The  mode  of  the  sale  is  pointed  out  by  express 
statute.  When  sold,  the  report  of  the  aale  is 
made  by  the  administrator  to  the  court,  and  un- 
less <»>nfirmed  by  wder  of  tlie  oonrt  there  is  no 
binding  sale,  and  no  title  can  pass  to  the  pur- 
chaser. To  be  valid,  the  sale  must  first  be  order- 
ed by  the  court,  and  afterwards  confirmed  by  it. 
The  order  for  the  sale,  and  the  order  of  confirma- 
tion, are  both  judicial  acts ;  and  these  two,  con- 
curring, make  the  sale  a  judicial  sale,  and  there- 
fore not  within  the  statute  of  frauds." 

See,  also,  WUUamsoi  v.  Berry,  49  U.  B.  (8 
How.)  547, 12  L.  Bd.  U70;  Blorrlaon  et  al.  t. 
Bamette  et  164  Fed.  ei7,  83  G.  a  A.  391; 
Vandever  v.  Bafctf,  18  ^  121;  Sacfcett  r. 
Twining,  18  Pa.  190.  87  Am.  Dec  600;  Ha^ 
ton  T.  WilliamB,  86  Ala.  SIT,  76  Am.  Dec. 
287;  Noland  Barrett.  122  Ho.  181,  26  S. 
W.  692,  43  Am.  St  Rep.  872;  Maul  t.  Hell- 
man,  SO  Neb.  322,  58  N.  W.  112. 

At  page  17  In  Borer  on  Judicial  BtHea,  we 
find  this  language; 

"Whereas,  in  judicial  sale^  or  sales,  under  or- 
ders and  decrees,  the  property  to  be  sold  is  de- 
scribed, and  the  manner  of  sale  is  directed,  or 
ought  to  be,  and  the  person  appointed  to  sell  is 
all  the  time  subject  to  the  court,  and  nothing  fs 
binding  until  by  the  court  eonflimed.  •   •  * 

"I'he  decree  of  sale  is  merely  interlocutory, 
made  in  tbe  course  of  judicial  proceedings,  ana 
the  float  decree  is  that  of  confirmstion  after 
the  sale  is  made." 

So  it  is  In  this  state,  the  guardian  bas  no 
power  to  sell  the  land  of  his  ward,  except 
where  he  acts  under  and  by  authority  of  an 
order  of  sale  made  by  the  probate  court, 
which  order  describes  e^Kdfically  the  land 
to  be  sold.  It  lays  bold  and  acts  directly  on 
the -real  estate  Itself,  and  when  the  land  Is 
sold,  according  to  said  order,  a  report  of  the 
sale  1b  made  by  the  guardian  to  the  court, 
and  unless  such  sale  Is  conflrmed  by  the 
court  there  Is  no  binding  sale  and  no  title 
passes  to  the  purchaser ;  hence  we  conclude 
that  this  sale  of  the  real  estate  by  the  guard- 
ian to  Harris  was  a  judicial  sale  and  that 
Che  champertous  statute  does  not  make  tbe 
gnardian'B  deed  void. 

The  court  In  bis  findings  of  fact  fonnd 
that  the  deed  from  Harris  to  Crockett,  tbe 
deed  from  Crodcett  to  Memmlnger  and  Ellis, 
and  the  deed  from  Memmlnger  and  Ellis 
back  to  Crockett,  were  all  champertous  and 
roid  as  to  the  defendants  In  poe8e88l<m  of 
161P^-60 


the  land.  It  was  decided  In  the  case  of 
Huston  T.  Scott,  20  Okl.  142.  04  Pac.  512,  35 
U  IL  A.  (N.  S.)  721.  that  a  deed  cimveying 
land  to  a  champertous  grantee  was  void  as 
to  the  party  in  possession  of  the  land,  but 
that  such  deed  was  good  as  between  the  par- 
ties, and  this  is  tbe  uninterrupted  holding  of 
this  court.  But  It  is  eont^ded  that  the 
plaintiff  Julian  C.  Harris  would  have  to  re- 
cover on  the  strength  of  his  own  title,  and 
that  he  divested  himself  of  his  title  when  he 
conveyed  the  land  to  Crockett.  However, 
the  defendants  concede  that  said  deed  was 
<Aiampertou3  and  void  as  to  the  defendants 
in  possesson.  These  contentions  are  incon- 
sistent  with  each  other,  and.  If  tbe  first  con- 
tention  be  sustained,  Harris  could  not  re- 
cover because  he  had  conveyed  his  title  to 
Crockett,  and  under  the  second  contention 
neither  Crockett  nor  Memmlnger  and  Ellis 
could  recover  because  the  deeds  conveying 
the  land  to  them  are  champertous  and  void 
as  to  the  defendants  In  possession  of  tbe 
land.  It  la  true  that  the  plaintiff  Harris 
would  have  to  recover  on  the  strength  of  his 
own  title ;  but,  since  under  the  champertous 
statute  he  was  powerless  to  convey  his  title 
to  the  land  as  against  the  defendants  in  pos- 
session, it  naturally  follows  that  Harris  is 
tbe  owner  of  the  title  to  the  land  as  against 
the  defendants  in  possession  thereof,  and 
that  he  is  the  real  party  in  interest  and  is 
the  owner  of  the  title  to  the  land  so  far  as 
the  defendants  In  this  case  are  concerned, 
and  he  conld  maintain  this  suit.  This  doc- 
trine finds  support  In  the  case  of  Butler  et 
aL  T.  Fryer,  159  Pac  367,  decided  by  this 
court,  but  not  yet  officially  reported.  If  the 
court  committed  error  In  admitting  the  deed 
in  evidence  conveying  the  land  from  Mem- 
mlnger and  Ellis  back  to  Crockett,  such  er- 
ror was  cured  by  the  court  in  his  Judgment 
wherein  he  decided  that  said  deed  was  cham- 
pertous and  void  as  to  the  defendants  In 
possession  of  tbe  land.  The  court  was  cor- 
rect In  bis  findings  of  fact  and  ccmcluslons  ot 
law  on  this  proposition. 

[S]  In  assignments  1  and  2  It  Is  contended 
that  the  court  erred  In  rendering  judgment 
for  the  plaintiffs  for  the  sum  of  |1,260.  It 
was  stipulated  that  the  rental  value  of  tlie 
lands  in  question  was  |210  a  year,  and  the 
court  permitted  a  recovery  for  six  years  or 
for  the  years  1900  to  1914,  Inclusive.  It  is 
shown  that  Crockett  conveyed  tbe  lands  in 
question  to  Memmlnger  and  Ellis  on  t>e- 
cember  30,  1911,  and  that  they  conveyed  It 
back  to  Crockett  on  November  7,  1913,  and 
it  Is  contended  that  tbe  plaintiffs  ere  not 
entitled  to  recover  rents  for  this  period  of 
time.  It  Is  also  contended  that  under  sub- 
division 2  of  section  4657,  Revised  Laws  of 
1910,  the  plaintiffs  were  not  entitled  to  re- 
cover rents  for  more  than  three  years;  but 
this  statute  does  not  apply  for  the  reason 
that  the  plaintiffs  are  seeking  to  recover 
damages  for  tbe  wrongful  withholding  of 
tiie  possession  of  the  land.   Neither  la  tbe 
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other  contention  ^od  becnnse  tbe  title  of 
Memminger  and  Ellis  to  said  land  was  .void 
as  to  tbe  defendants  while  they  were  In 
possession.  The  plaintiffs'  right  to  recover 
on  this  cause  of  action  Is  ctrntroUed  by  seo 
tlon  2873,  Revised  Laws  ct  1910,  whidi  reads 
as  follows: 

"The  detriment  caused  hj  the  wron^fal  occupa- 
tion of  real  property,  In  cases  not  embraced  in 
■ectlona  2874,  2880,  28S1  and  2882,  is  deemed 
to  be  the  value  of  the  use  of  the  property  for 
the  time  of  such  occupation,  not  exceeding  six 
years  next  preceding  the  commencement  of  the 
action  or  proceedtog  to  enforce  the  right  to  dam* 
ages,  and  *  *  *  costs,  if  any,  of  zecovering 
the  possession." 

Tire  findings  ot  fact  and  the  judgment  of 
tbe  trial  court  are  supported  by  ample  evi- 
dence, and  tbe  Judgment  is  not  contrary 
to  law. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  trial  court  Is  affirmed. 

PBB  OUBIAH.  Adopted  In  wholeu 


JBPrBRSON  TRUST  CO.  et  al.  v.  J.  a  MAT- 
FIKLD  LUMBER  CO.  et  at 
(Mo.  8068.) 

(Supreme  Court  of  Oklahoma.   Nov.  28,  1816.) 

(SyiiabuM  fey  the  Court.i 

HosrroAOES  «=»151(a)  — Liwb— Pbiomtt— 

AiaoHAinos*  Ldens. 
A  materialman  sold  lumber  to  a  contractor 
to  be  used  in  erecting  certain  itrnctures  upon 
the  land  of  H.  After  the  material  bo  sold  was 
farnished  and  used,  M.  assumed  the  debt  of  the 
contractor  and  gave  his  note  therefor.  iHekf, 
that  the  matetiauaan  was  not  therein  converted 
from  a  subcontractor  hito  a  principal  contrac- 
tor, and  that  a  lien  filed  after  60  but  within 
120  days  after  the  last  material  was  furnished 
was  inferior  to  the  lien  of  a  mortgage  exe- 
cuted and  recorded  prior  to  the  filing  of  the  ma- 
terialman's lien. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent  Dig.  If  332-336;  Dec^  Dig.  «=S31Q1(S)J 

Commlsitioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Oklahoma  Coun- 
ty; J.  W.  HayBcm,  Judge. 

ActloD  by  the  J.  S.  Mayfleld  Lumber  Com- 
pany axid  othera  against  the  Jefferson  Trust 
Company  and  another.  From  a  Judgment  for 
plaintiffs,  defendants  apx>eaL  Beversed,  with 
dlrectlma. 

Wilson  &  Tomerlln  and  Asp,  Snyder,  Owen 
&  Lybrand.  all  of  Oklahoma  City,  for  plain- 
tiffs In  error.  Burwell,  OnK^tt  &  Johu8<»i, 
of  Oklahoma  City,  for  defendants  In  error. 

BURFOBD,  C.  The  Mayfleld  Lumber  Com- 
pany sued  to  foreclose  a  materialman's  lien 
filed  within  120  days  but  more  than  60  days 
after  tbe  last  material  was  furnished.  The 
Jefferson  Trust  Company  and  Geo.  A.  Jones, 
defendants,  filed  cross-petitlonB  to  foreclose 
certain  mortgages  recorded  after  the  com- 
mencement of  the  building  for  which  the 
lumber  company  furnished  material,  but  pri- 


or to  tbe  filing  of  the  lumber  company's  lien. 
Interveners  and  plaintiffs  each  claimed  pri- 
ority of  lien.  The  cause  was  tried  to  the 
court  without  ft  Jury.  He  made  findings  of 
fact  and  conclusions  cft  law  and  rendered 
Judgment  against  the  respective  defendants 
below,  bound  therefor  In  favor  of  the  plain- 
tiff and  interveners  for  the  various  amounts 
found  to  be  due  them,  and  foreclosing  their 
respective  liens.  Prl(nrlty  of  lien  was  given 
the  lumber  company  over  tbe  trust  coa^i^Jif 
and  Jones,  and  from  tbla  Judgment  they  ap- 
peaL 

Tbe  validity  of  the  various  liens  or  the 
correctness  of  tbe  amount  found  due  upon 
them  from  J.  W.  Mann  or  tbe  Mann  Develop- 
ment Company,  defendants  below.  Is  not 
questioned  here,  and  that  part  ot  tbe  Jn^- 
ment  is  not  before  us  for  review. 

Upon  the  question  of  priority  of  lien  be- 
tween the  lumber  company  and  the  trust  com- 
pany and  Jones,  the  material  facts  found  by 
the  court,  to  which  no  objection  Is  made  here 
by  eltlwr  party,  and  by  which  we  are  there- 
fore bound,  are  that  the  lumber  c(Hiq>any 
sold  to  ft  coDtractOT  certftin  material  to  be 
used  in  a  building  upon  the  land  here  in- 
volved, the  property  ot  the  Mann  DeveU^ 
ment  Company.  After  Uie  material  liad  been 
famished,  J.  W.  Mann,  for  and  on  behalf  of 
the  fKHporatton.  ezecoted  a  note  to  tta  lom- 
ber  company  for  the  amoont  of  the  am* 
tractor's  bill  nnder  an  ftrrangement  with  the 
contractor,  whereby  tbe  developm^t  com- 
pany was  to  complete  the  building.  The 
court's  finding  la  that  tiie  sale  of  lumber  was 
made  1^  Uie  lumber  cunpsny  to  "a  sobcra* 
tractor  1^  tbe  name  B.  B.  GOTdm  or  Gor- 
don &  Oglb."  This  is  evidently  a  clerical  er- 
ror, as  Gtordon  Is  referred  to  and  treated 
throo^unrt  as  a  contractor  and  not  a  sub- 
contractor. However,  we  atta^  Uttle  Im- 
portance to  fbls,  for,  as  above  stated,  tbe 
validity  ct  tb»  Uen  its^  la  not  betore  jim,  and 
treating  Gordcn  as  a  contractor — the  more 
favorable  view  ft»r  the  lumber  company — we 
are  of  oplnltm  that  the  prlOTtty  of  their  lien 
cannot  be  sustained.  Clearly,  In  the  first  In- 
stance, the  lumber  company,  having  sold  and 
famished  the  material  to  GOTdon,  was  a  sub- 
contractor. The  giving  of  a  note  by  Mann 
for  the  develi^unent  company  could  not  .con- 
vert them  into  an  original  omtractor.  The 
preset  case  is  not  distinguishable  in  prin- 
ciple from  Biran  v.  Orient  Lumber  A  Coal 
Company,  166  Pac.  887,  rendered  since  the 
trial  below  and  not  yet  ofiSdally  reported. 
There,  although  other  questloDS  were  In- 
volved, it  was  held  that,  where  lumber  was 
furnished  to  a  ctrntractor,  the  giving  of  a 
note  by  the  husband  of  the  owner  to  the 
materialman  could  not  operate  to  convert 
him  Into  an  original  contractor  so  that  his 
lien  could  be  filed  after  60  days  had  lapsed 
since  the  last  material  was  furnished.  The 
proof  in  this  case  showed  that  tbe  mortgages 


iFor  othsr  cam  m«  lams  topic  and  KBT-KUMBER^ln  all  K«r-NuDlMr«d  DlfsaU  and  la^tans 


Digitized  by 


Google 


OkL) 


MIDLAND  BATINOS  ft  I«OAN  CO.  r.  DBA  KB 


787 


of  tbe  trust  eoinpany  and  Jooes  were  record- 
ed after  tbe  building  was  started,  but  before 
tbe  lumber  companj  fumislied  its  last  ma- 
terial and*  of  coarse,  before  It  filed  Ita  Uen. 
The  trial  court  was,  under  the  holding  of 
Bryan  t.  Orient  Ziumber  Ocuqiaiiy,  supra,  in 
errra  In  holding  that  the  Uen  of  tbe  lumber 
company  bad  priority. 

The  cause  should  therefore  be  reversed, 
with  directions  to  the  trial  court  to  set  aside 
that  portion  of  tbe  judgment  giving  pri<ffit7 
of  Uen  to  die  lumber  c<Mnpany,  and,  without 
disturbing  tbe  remaining  portions  of  that 
Judgment,  to  modify  the  whole  bo  as  to  g^ve 
priority  of  Uen  to  tbe  J^erson  Trust  GtHu- 
pany  and  Geo.  A.  Jones  over  tbe  J.  8.  May- 
fleld  Lumber  Ciompany,  and  for  such  further 
proceedings  as  may  be  proper  to  enforce  tbe 
rights  so  adjudicated. 


WAUCER  et  sL  T.  liOTB  et  al  (No.  8168.) 
(Supreme  Conrt  of  Oklahoma.    Dec.  12,  1916.) 

1.  Nkw  Trial  «a»86^BOimD»-ABaRf<»  4»r 

DSVXlTDAItTS. 

The  sin^  all^atioo  that  the  defendants 
were  not  in  court  at  the  trial  of  the  cause  is  not 
Buffideot  ground  for  e  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  170-172;  De&  Dig.  4a»86.] 

2.  Affeai,  aitd  Bbbob  «s38M(1)— Becobd— 

QDESTIOIVB  PBEBSimD  VOB  RSVIKW— fiUTfl* 
OIENOT  or  BVXDENOK. 

Tiua  court  Is  unable  to  determine  whether 
or  not  a  Judgment  is  sai^orted  1^  the  evidence 
when  the  endencs  Is  not  incorporated  in  the 

record. 

[Ed.  Note.— For  other  caees,  see  Appeal  and 
£rror.  Cent.  Dig.  |  2910;  Dea  Dig.  «n6M(l).) 

Otmunissloners*  Opinion,  Division  No.  2. 
Appeal  fron  Superior  Court,  Muskogee  Coun- 
ty;  H.  O.  niurman,  Judge. 

Action  by  Elvira  Love  and  another  against 
H.  T.  Walker  and  another.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

H.  T.  Walker,  of  Muskogee,  for  plaintiffs 
in  OTor.  Brown  ft  Stewart,  of  Muskogee,  for 
defendants  in  error. 

BUBFOIU>,  a  mvlra  Love  and  Robert 
Love  sued  H.  T.  Walker  and  K.  B.  Walker 
ittKtn  a  promissory  note  and  to  foretdose  a 
real  estate  mortgage.  The  answer  was  an 
unverified  general  denial,  and  the  claim  that 
916  had  been  paid  vpoa  the  note,  for  which 
no  credit  had  been  given.  It  appears  that 
the  cause  was  regulazly  set  for  trial,  and 
that  at  Uie  trial  tbe  defendants  did  not  ap- 
pear after  being  called  In  open  court  Plain- 
tiffs then  waived  a  Jury  and  introduced  Iheir 
evldoice,  and  Judgment  was  rendered  in 
ttwir  favor.  It  antears  that  In  the  Judg- 
ment a  credit  of  |21  was  given  the  defend- 
ants. The  defendants  filed  a  motion  for  new 
trial,  alleging  that  the  Judgment  of  the  court 
was  contrary  to  law  and  to  the  evidence,  and 


was  not  sustained  by  snfllcient  evidence,  and 
"because  the  defendants  were  not  In  court  at 
tbe  trial  of  this  cause."  This  motion  was 
overruled,  and  the  cause  was  brou^t  here 
for  review. 

[tj  Tbe  evidence  ts  not  Incorporated  in  tbe 
record,  and  tlierefore  we  are  unable  to  deter- 
mine whether  or  not  there  was  any  evidence 
to  sustain  the  Judgment  further  than  to  say 
that  the  unverified  general  denial  left  stand- 
ing the  aUegation  of  the  execution  of  the 
note  and  mortgage.  Whether  or  not  any- 
thing was  due  thereon  was  a  matter  of  proof, 
and  in  the  absence  of  the  evidence  we  must 
assume  that  there  was  sufficient  proof  to  Jus- 
tly the  trial  court  In  UnHing  the  amount 
which  It  did. 

[1]  As  to  the  allegation  that  the  defend- 
ants were  not  in  court  at  the  trial  of  the 
cause,  that  is  clearly  not  sufficient  to  entitle 
them  to  a  new  trial  No  excuse  for  failure 
to  appear  is  given  or  alleged.  It  defendants 
could  obtain  a  new  trial  In  a  cause  by  simply 
staying  away  from  courtt  there  would  be  do 
end  to  Utlgatlon. 

Judgment  afllrmsd. 

PEUGUBiAU.  AdfWted  In  whfda 

MIDLAND  SAVINGS  ft  LOAN  oa  T. 
DBASE  et  al.   (No.  S423.) 

(Supreme  Court  of  Oklahoma.   Dea  12,  1916.' 

(SyUalMu  by  ths  OenrlJ 

Usurious  Conteaoto. 

The  syllabus  in  Midland  SavingB  ft  Loau 
(Company  v.  Henderson  ft  Beats,  150  Pae.  868, 
L.  B.  A.  ISiaO,  745  (not  yet  officially  report- 
ed) is  adopted  as  the  law  of  this  case. 

Commissioners'  Opinion,  Division  Na  2. 
Appeal  from  District  Court,  Muskogee  Coun- 
ty;  R.  C.  Allen.  Judge. 

Action  by  the  Midland  Savings  ft  Loan 
Company  against  Nettle  Drake  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Beversed,  for  further  proceedings. 

B.  O.  Wood,  of  Muskogee  and  A.  j!  Bry- 
ant, of  Denver,  OolCt  for  plaintiff  in  error. 
WlUlam  T.  Hnt<diincB»  of  Muskogee,  guard- 
ian ad  Utem  of  Dorothy  Ferrynian,  pro  se. 

BUBFOBD,  O.  Plaintiff  in  error  sued, to 
foreclose  a  mortgage  baaed  upon  a  building 
and  loan  contract  Upon  the  trial  tbe  court 
found  that  the  contnu^  was  usurious  upon 
Its  face,  and  rendered  Judgment  for  defend- 
ants. The  contract  was  entered  Into  prior 
to  statehood,  and  the  mortgage  covered 
lands  in  the  then  Indian  Territory.  It  Is 
not  necessary  to  set  out  the  various  terms  of 
the  building  and  loan  contract  or  mortgage 
as  they  appear  to  be  practically  identical 
with  those  set  out  and  passed  upcn  by  this 
court  In  Midland.  Savings  &  Loan  Co.  v.  Hen- 
derson &  Beats.  160  Pac.  868,  L.  B.  A.  1916D. 
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745,  and  the  principles  decided  In  that  case, 
as  as  Legg  v.  Midland  Savings  &  Loan 
Co.,  164  Pac.  682,  and  Midland  SavlDgs  & 
Loan  Co.  T.  Rontz,  158  Pac.  604,  are  decisive 
of  the  case  at  bar.  The  cases  of  Midland 
Savings  &  Loan  Co.  v.  Deaton,  157  Pac.  285, 
Midland  Savings  &  Loan  Co.  v.  Sommers,  160 
Pac.  488,  and  similar  cases  were  decided 
apon  contracts  made  since  tlie  admission  of 
Oklahoma  Into  the  Unb»i,  and  are  Inapplica- 
ble here. 

Upon  the  authority  of  Midland  S.  &  L.  Co. 
V.  Henderson,  supra,  the  cwitract  Involved  in 
the  case  at  bar  was  not  usurious  upon  Its 
face,  and  the  court  erred  in  so  holding. 

The  cause  should  be  lerened  fi»r  further 
proceedings. 

FEB  OUBIAM.  Adopted  In  Wholes 


ST,  LOUIS  &  9.  F.  R,  CO.  v.  BRUNBB. 
<Mo.  4&250 

(Supreme  Court  of  Oklahoma.   Dec  12,  1916.) 

(BvUalMu      <A6  OouriJ 

Rklkabe  ^3>55  —  BriDmcB  — •  Bvmm  of 
Proof. 

Where  the  execntlcHi  of  a  release  for  dam- 
ages for  personal  injuries  is  admitted,  and  fraud 
in  procuring  the  execution  of  the  same  and 
want  of  consideration  therefor  are  pleaded,  the 
burden  is  upon  the  party  executing  the  release 
to  prove  by  a  preponderance  of  the  eridence 
iu(£  frand  or  want  of  conslderati(m. 

[Ed.  Notfc— For  other  eases,  see  BdeaaOr  Cent. 
Dig.  I  4;  Dee.  Dig.  ^aKtS.} 

Commissioners'  Oi^nlon,  Division  No.  1. 
Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  Florence  Bruner  against  the 
St.  Louis  ft  San  Francisco  Railroad  Com- 
pany. Judgment  fw  plaintiff,  and  defend- 
ant brings  errcnr.  BereiBed,  and  remanded 
for  new  trial. 

W.  F.  Evans,  of  St.  Louis,  and  R.  A.  Kleln- 
schmldt  and  E.  H.  Foster,  both  of  Oklahoma 
City,  for  plaintiff  in  error.  W.  V.  Pryor,  O. 
B.  Rockwood,  and  G.  ^  Urely,  all  c£  Sapol- 
pa,  for  defendant  In  error. 

BUMMONS,  0.  Tbia  action  was  commenc- 
ed'In  the  district  court  of  QreA  county  by 
the  defendant  In  errcnr,  hereinafter  s^led 
plaintiff,  against  the  plaintiff  in  error,  here- 
inafter styled  defendant,  to  Kcover  damages 
for  Injuries  rec^ved  because  of  the  running 
Away-  of  a  team  attached  to  a  vehicle  In 
which  plalntilT  was  riding,  resulttng  in  plaln- 
Uff  being  tlirown  to  the  ground  and  injured, 
litigation  arising  out  of  this  accident  has 
been  before  this  court  In  case  of  St  Louis 
&  San  Francisco  Railroad  Co.  v.  MoUle  Brun- 
er, 152  Pac.  1103,  and  the  case  of  St.  Louis  & 
San  Francisco  Rallrmd  Co.  t.  A.  D.  Bruner, 
LSa  Pac.  649. 


RBPORTEB  {Oa. 

Among  other  defenses  pleaded  by  tlie  de- 
fendant in  its  answer  was  the  execution  by 
plaintiff.  In  conslderatloa  of  the  sum  of  $50, 
of  a  release  discharging  defendant  flrom  all 
liability  arising  out  at  said  aodd^t  To  the 
answer  of  defendant  plaintiff  replied,  deny- 
ing generally  each  and  every  allegation  of 
new  matter  therein  contained,  and  denying 
that  she  ever  accepted  any  sum  of  money 
from  defendant  or  signed  any  release,  or  re- 
leased said  defendant  from  any  liability  for 
its  wrongful  and  negligent  acta,  PlaintUF 
further  alleged  In  said  reply  that,  if  she  did 
sign  any  release  at  any  time,  the  same  waa 
obtained  by  fraud  and  without  coEisideratlon, 
and  the  same  is  void.  This  rcifly  was  not 
verified. 

At  tlie  coDduaion  of  the  erldraice  of  plain- 
tiff, defendant  demurred  thereto,  which  de- 
murrer was  overruled,  and  exception  saved 
to  such  ruling  by  the  defendant  At  the  coih 
elusion  of  the  case  defendant  moved  for  a 
directed  verdict  which  motion  was  over^ 
ruled,  and  exception  saved  to  such  mllng. 
Plaintiff  recovered  Judgment  ftv  the  sum  of 
$750,  and  defendant  prosecutes  this  proceed- 
ing In  error  to  reverse  the  same. 

Defendant  makes  several  assignments  of 
error,  but  we  deem  It  only  necessary  for  a 
determination  of  this  case  to  consider  the 
assignment  that  the  court  erred  in  over- 
ruling the  demurrer  of  defendant  to  the 
evidence  of  plaintiff.  The  plaintiff  not  hav- 
ing verified  her  reply  to  the  answer  of  de- 
fendant, the  execution  of  the  release  set  up 
in  defendant's  answer  was  admitted,  and  the 
burden  was  upon  the  plaintiff  to  establish 
the  facts  alleged  In  her  r^ly  seating  to 
avoid  such  release.  St  Louis  ft  San  Fran- 
cisco Railroad  Co.  v.  Bninw»  1S2  Pac.  1103, 
and  cases  therein  dted. 

Plaintiff  offered  no  evidence  In  chief  tend- 
ing to  show*  that  the  release  relied  upon  by 
defendant  was  obtained  by  fraud  or  without 
consideration,  nor  did  she  offer  any  evidence 
whatever  tending  to  impeach  such  release. 

Settlements  and  compromises  fairly  made 
and  in  good  faith  are  favored  by  the  law 
as  a  discouragement  to  litigation,  and  In  th^ 
absence  of  evidence  tending  to  Impeach  a 
compromise  settlement  entered  Into  In  a  per- 
sonal Injury  case,  on  any  of  the  grounds  suf- 
ficient In  law  to  avoid  such  settlement,  such 
settlement  will  be  upheld.  St  Louis  ft  San, 
Francisco  Railroad  Co.  v.  Chester,  41  OkL 
369,  138  Pac.  150. 

The  plaintiff  having  fiilled  to  offer  any 
evidence  upon  which  the  release  relied  upon 
by  the  defendant  could  legally  be  set  aside, 
the  trial  court  erred  In  overruling  the  de- 
murrer of  the  defendant  to  the  evidence  of 
plaintiff. 

This  cause  should  be  ravened  and  remand- 
ed, with  directions  to  grant  defendant  a  new 
trial. 

PER  CURIAM.  Adopted  in  whole. 
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6ILEB1S0N  et  aL  T.  CAXiLABAN.  (Kft.8att.) 
(Sapnma  Court  of  OUaboau.   Dec  12.  1916.) 

(Syllalw  ly  ihe  Court.) 
1.  Afpbal  and  Ebbok  ^3lOO&(2)— Rbvibw— 

QuxsTiOHs  OF  Fact— Finding  bt  Court. 
A  jai7  case  having  been  tried  to  the  court 
viUioDt  a  jur?,  a  general  flndioi;  bj  the  conrt  in 
fBTor  of  one  ot  the  parties  will,  upm  review 
here,  be  given  the  same  weight  as  the  verdict 
at  a  jury. 

rXJd.  Mote.~For  other  cases,  see  Appeal  and 
Srroi^  Cent.  Dig.  U  8957,  3964 ;  Dec.  Dig. 

3.  Affui.  and  BIbbob  «e»1010(1)— Bbtibw— 
Questions  oi-  Faoj^Fimdinos  or  Oouht. 
The  first  paragraph  of  the  syllabus  in  Free- 
man T.  Eldridge.  26  OkL  001.  110  Pmc  10O7, 
is  adopted  herein. 

[Bd.  Note^-SW  othw  caaei,  see  Appeal  and 
Srmr:  Coat^  Die  «  3079-3981;  Dw.  Dlf .  «=» 

ioio(i).] 

8.  Afpkax.  and  Bbbob  «a»1140(4)— DraFoax- 
TioN  of  Causb  — AmaitAHOE— EtaaoT  or 
Remitutuh. 
In  an  actkn  for  damagta,  where  it  clearly 
appears  that  tbe  coart  rendered  judgment  tw  an 
excessive  amount  and  the  amount  of  the  ex- 
cess can  be  ascGrtained  from  the  record,  tbe 
cause  wIU  not  be  reversed  on  account  of  such 
arror,  provided  a  ronittttur  for  the  ezocsa  Is 
ffled.  and  wheo  filed  the  judgmmt  may  be  affirm- 
ed  for  the  correct  amount 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror»  Cent  Dig.  {  4466;  Dec.  Dig.  «i»1140(4).] 

ConamlssioneiB*  Opinion,  Dlvlaloa  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty; Geo.  CL  Cnimp,  Judge. 

Action  by  Alice  A.  Oallaban  against  John 
B.  ailkes<m  and  another.  Judgment  for 
plaidtiff,  and  defendants  Inlng  error.  At- 
firmed  upon  condition. 

B.  B.  Wlieeler,  of  Muskogee,  for  plaintiff 
tn  error  GUkeson.  Wblte  &  Disney,  of 
Muskogee,  for  plaintiff  tn  error  American 
Surety  Co.  Spencer  EL  Sanders  and  Irvln 
Donovan,  bom  at  Muskogee,  tot  defmdant  In 
error. 

OALBRAIIS,  C.  Ttda  an>eal  Is  from  Q» 
Judgment  of  tbe  trial  court  in  an  action  for 
damages  agaluat  the  contractor  and  the  sure- 
ty on  the  bond  given  to  guarantee  the  faith- 
ful performance  of  a  building  contract  The 
facts  are  as  follows: 

On  November  18,  1914,  GUkeson,  the  con- 
tractor, entered  into  a  contract  in  writing 
with  Mrs.  Callattan,  whereby  be  undertook 
and  agreed  to  furnish  material  and  to  con- 
struct a  dwelling  house  on  the  land  of  one 
of  Mrs.  Callahan's  minor  children,  according 
to  plans  and  speclilcatlons  attached  to  the 
contract  for  the  consideration  of  f2,500,  the 
payment  of  $1,500  of  which  was  arranged  for 
at  that  time,  and  the  remaining  ¥1,000  was  to 
be  paid  as  follows: 

"That  the  said  Alice  A.  Callahan,  ia  to  place 
in  the  Commerdal  National  Bank  of  Muskogee, 
Oklahoma,  the  Hiim  of  $1,000  to  be  paid  to  tbe 
■aid  John  B.  Gilkeson,  as  follows:  $500.00 
thereof  to  be  turned  over  to  the  said  John  B. 


6ilkee(»t  by  the  said  Oranmerdal  Natl<mal  Bank 
when  the  ro<^  of  said  house  ia  finished  and  the 
remaining  $500.00  to  be  paid  to  the  said  Jolm 
B.  GilkestHi  when  said  house  Is  completed,  ac- 
cording to  the  plans,  speciScations  and  blue 
prints  referred  to  In  tfUs  contract" 

Tbe  ccratract  further  provided: 

"Said  house  Is  to  be  built  according  to  the 
plans  and  spacifieations  hereto  agreed  upon  by 
and  between  John  B.  Gilkeson  and  Alice  Calla- 
han which  said  plans,  blueprints  and  specifica- 
tions are  made  a  part  hereof  and  adopted  by 
both  parties,  and  said  house  is  to  be  built  of 
good,  substantial  material,  and  to  be  finally  com- 
pleted oo  or  before  the  first  day  of  February, 
1915,  and  the  said  John  B.  Gilkeson  covenants 
and  agrees  to  furnish  the  labor  and  material 
necessary  to  tniild  and  finish  said  house  com- 
plete, and  further  covmants  and  agrees  to  fur- 
nish sur^  bond  for  $1,500.00  to  protect  said 
Alice  A.  Ganahan  from  materialman,  mechanics 
or  laboren^  liens,  and  to  guarantee  the  ccnnple- 
tlon  of  said  house  as  set  forth  in  the  plane  and 
qiecifioations  and  blue  prints  which  are  signed 
by  the  parties  hereto  and  referred  to  each  part 
of  this  contract" 

Mrs.  Callahan  did  not  deposit  the  $1,000 
In  the  Conunerdal  National  Bank,  contend- 
ing that  the  contract  did  not  require  her  to 
do  so  until  the  first  $500  was  payable  under 
tbe  ctmtract;  that  Is,  when  the  roof  of  the 
house  was  completed.  Gilkeson  commence 
the  erection  of  the  building,  but  did  not 
complete  tt  On  January  27,  1915,  he  wrote 
Mrs.  Callahan  a  tetter  stating  that  he  would 
have  the  house  completed  on  tbe  Ist  day  of 
February.  1916.  and  demanded  that  she  de- 
posit tbe  $1,000  In  the  bank  on  or  before 
that  day.  Mrs.  Callahan  did  not  deposit 
the  mon^  tn  response  to  this  demand,  and 
on  February  1st  the  house  was  not  complet- 
ed, nor  was  the  roof  of  the  house  completed, 
and  on  the  2d  day  of  February  Gilkeson 
abandoned  the  work,  and  afterwards  Mrs. 
Callahan  took* over  tbe  work,  purdiaslng 
the  material,  and  hiring  the  labor,  and  com- 
pleted the  building  according  to  the  plans 
and  specifications,  at  a  cost  of  about  $2,000 
In  addition  to  the  $1,500  paid  Gilkeson.  She 
sued  the  contractor  and  the  surety  on  his 
bond  for  the  damages  she  sustained  by  rea- 
son of  the  contractOT's  failure  to  complete 
the  building  according  to  the  contract,  fix- 
ing her  damages  In  the  excess  of  what  the 
building  cost  her  alrove  the  price  she  agreed 
to  pay  the  contractor.  A  Jury  was  waived, 
and  the  cause  was  tried  to  the  court  There 
was  a  finding  for  the  plaintiff  ^nd  Judgment 
reudereil  In  her  faTor  against  the  defendants 
for  $1,376.38. 

[1,2]  It  is  first  complained  that  tbe  evi- 
dence shows  that  Mrs.  Callahan  first  breach- 
ed the  contract  by  falling  to  deposit  tbe 
$1,000  in  the  bank  as  provided  by  the  con- 
tract, and  that  her  failure  to  deposit  this 
money  was  the  cause  of  Gilkeson's  refusal 
to  complete  the  house  as  he  had  agreed  to  do, 
and  that  she  cannot  make  her  own  default 
the  basis  of  her  right  to  recover  In  this  ac- 
tion. 
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It  I9  urged  In  ber  bebalf  that  the  contract 
did  not  stipulate  when  this  f 1,000  should  be 
deposited  In  the  Imiik,  and  therefore  she  was 
not  required  to  make  the  deposit  until  the 
first  payment,  aa  stipulated  In  the  contract, 
fvas  due,  that  is,  when  the  roof  of  the  boase 
was  completed,  and  the  roof  was  not  com- 
pleted when  Qllkeson  abandoned  the  build- 
ing, and  .therefore  the  $500  never  became  due 
prior  to  the  time  he  gave  up  the  job,  and 
there  was  no  breach  of  the  contract  on  her 
part.  It  appears  by  the  letter  of  the  con- 
tractor under  date  of  January  27,  1915,  that 
he  did  not  ^pect  this  deposit  to  be  made  in 
the  bank  at  the  time  the  building  contract 
was  signed.  In  this  letter  he  only  demands 
thkt  it  be  deposited  by  the  1st  of  February, 
1915.  The  construction  of  the  contract  was 
a  question  of  law  for  the  court  The  flndlBg 
of  the  trial  court  was  In  effect  -that  there 
had  been  no  breach  of  the  contract  on  the 
part  of  Mrs.  Callahan  at  the  time  Ollkeson 
abandoned  the  building.  No  sufficient  rea- 
son appears  for  OTermllDg  this  finding  and 
coacluslon. 

Again,  It  is  complained  «that  the  judgment 
is  contrary  to  law  and  the  evidence^  It  Is 
argued  that  It  is  contrary  to  law.  Inasmuch 
aa  there  was  evidence  that  the  plans  and 
specifications  were  changed  and  extra  work 
performed  and  extra  expenses  Incurred  not 
contemplated  by  the  contract.  It  was  al- 
leged In  the  petltiott  that,  when  Mrs.  Cal- 
lahan took  over  the  balldfng,  she  built  It 
according  to  the  original  plans  and  spedflca- 
tlons,  and  that  she  bad  done  and  palmed 
all  the  things  on  ber  part  required  1^  the 
contract.  Whether  she  bad  done  tbls  or 
not,  aiid  whether  the  building  was  com- 
pleted according  to  the  plans  and  specifica- 
tlODS,  and  the  amount  that  it  cost  In  excess 
of  the  contract  price,  were  all  questions  of 
fact  that  were  submitted  to  the  court  for  de- 
termination. There  Is  a  sharp  confiict  in  the 
testimony  of  the  witnesses  called  on  behalf 
of  the  contractor,  and  those  called  on  behalf 
of  Mrs.  Callahan;  but  there  Is  evidence  to 
support  the  finding  of  the  court  that  the 
building  was  completed  according  to  the 
plans  and  specifications,  and  that  the  only 
change  in  the  plans  of  the  building  was  the 
substitution  of  one  flue  in  place  of  two 
called  for  in  the  contract,  and  that  this 
change  in  the  plans  was  made  before  the 
contractor  abandoned  the  building. 

Again,  It  is  complained  that  in  completing 
the  building  Mrs.  Callahan  contracted  for 
more  exi>ensive  material  than  was  stipulated 
for  in  the  contract,  and  had  extra  work 
done  that  was  not  provided  for  In  the  plans 
and  specifications,  thereby  adding  to  the 
cost  of  the  building.  This  likewise  was  a 
question  of  fact,  and  the  finding  of  the  court 
thereon  in  favor  of  Mrs.  Callahan  is  like- 
wise supported  by  evidence  and  la  binding 
upon  this  appeaL 


[9]  Again,  it  Is  complained  that  the  court 
erred  in  Its  calculation  as  to  the  amount  of 
the  judgment.  This  assignment  is  confessed 
by  the  defendant  in  error.  It  is  conceded 
that  the  total  cost  of  the  building  to  Mrs. 
Callahan,  including  the  $1,500  paid  to  the 
contractor  was  $3,616.98.  The  contract 
price  of  $2,500  deducted  from  this  amonnt 
leaves  $1,116.98,  and  this  amount  the  de- 
fendant concedes  should  have  been  the 
amount  of  the  Judgment  in  the  court  below. 
The  amount  that  the  Judgment  exceeds  UUs 
sum  is  therefore  not  supported  by  the  evi- 
dence and  is  erroneous.  This,  however, 
ou^t  not  to  work  a  reversal  in  this  case, 
since  the  amount  of  the  error  can  be  definitely 
ascertained,  and  will  not  so  operate  If  a  re- 
mittitur for  the  erroneous  amount  Included 
In  the  Judgment  Is  filed  as  hereafter  direct- 
ed. M..  K.  &  T.  R,  Co.  V.  Johnson  et  al.,  SO 
OkL  754.  120  Pac.  1100;  Farmers*  &  Mer- 
chants* Ins.  Go.  v.  Cuff,  20  OkL  106, 110  Pac 
486,  85  U  B.  A.  (N.  882. 

'It  is  contended  on  behalf  of  the  surety 
company  that  It  Is  released  turn  UabtU^ 
because  of  muneroos  changes  in  the  plans 
and  (E^edflcatloiu  wlfitumt  notioe  to  It,  which 
greatly  increased  the  cost  of  the  building. 

It  Is  sufficient  to  say,  In  reply  to  this  ar> 
gument,  that,  while  there  was  a  sharp  con- 
flict in  the  testimony  as  to  the  number  of 
changes  that  were  made  in  the  plans  and 
specifications,  there  was  sufficient  evidence 
to  support  the  finding  of  the.  court  that  these 
<flianges  were  not  of  sufficient  Importance  to 
woric  a  release  of  the  surety.  It  was  stlpn* 
lated  In  the  contract  that  changes  might  be 
made  in  the  plana  and  spedfl cations  without 
notice  to  the  surety,  and  without  affecting 
its  liabUltgr,  provided  aucb  changes  did  not 
exceed  10  per  cent,  of  the  amount  of  the 
penalty  prescribed  In  its  bond.  It  is  not 
shown  in  tbo  evidence  that  the  cSiange  In 
the  fines  constructing  one  in  lieu  of  two 
called  for  In  the  plans  increased  the  cost  of 
the  building  in  any  amount.  Then  this 
change  iwas  .made  before  the  contractor 
abandoned  the  Job.  It  was  also  contended 
that  another  change  was  made  after  Mrs. 
Callahan  took  charge  of  the  building.  This 
is  true,  but  It  is  not  sho^vn  that  this  cbange 
In  the  plans  added  to  the  cost  of  the  build- 
ing. 

After  a  careful  consideration  of  the  entire 
record  in  this  couse,  we  are  constrained  to 
hold  that  there  is  evidence  to  support  the 
finding  of  the  court  that  both  the  contractor 
and  the  surety  company  are  liable  for  the 
amount  of  the  damages  sustained  by  reason 
of  the  breach  of  this  contract,  and  that  this 
amount  was  $1,116.98. 

If  therefore  the  defendant  in  error  will 
file  with  the  clerk  of  the  trial  court  a  remit- 
titur of  the  amount  that  the  Judgment  ex- 
ceeds  this  sum  and  present  evidence  of  that 
fact  in  this  court,  the  Judgment  appealed 
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from  should  be  afflrmed,  and  tbe  costs  of 
tlje  appeal  sbonld  be  eqnaJly  divided  betwera 
the  parties 

PER  OUBIAM.   Adopted  In  wholes 


CLARK  «t  al.  t.  BOARD  OF  COM'RS  OF 

OSAGE  COUNTY.    (No.  7840.) 
(Bapreme  Ooort  of  Oklahoma.    Dec.  5,  1016.) 

(8i/lldbu9  hp  *k€  Court.) 

1,  Garnibhuxht  «=3l7— Pxbsons  Subject— 

COUNTT. 

Where  the  object  to  be  accompliBhed  is  in 
violation  of  pabbc  policy,  the  aid  of  equity 
mar  not  be  invc^ed.  Upon  grounds  of  public 
poIic7  B  county  is  exempt  from  gamiahment, 
and  this  exemption  extsnds  to  equitable  gar- 
nishment. 

[Ed.  Note.— For  other  caaea,  see  Garnishment, 
CenL  Dig.  H  82-^,  44;  Dea  Dig.  «=»17.] 

2.  CommaoiB  «=>290(1>— Aotionb— Riqht  or 

Action— Perfokmanck. 
Tbe  terms  of  a  contract  examined,  and  held, 
that  under  its  proviHiona  that  there  should 
be  no  liability  until  full  performance  of  the 
woA  contracted  for,  there  was  no  liability 
In  a  suit  tat  the  txmtract  price  of  the  work: 
tbe  evidence  Aowlng  that  the  perfoimanee  of 
the  work  had  aot  been  completed  at  the  time 
of  the  tilaL 

[Ed.  Note.— For  other  eaaee.  see  Oontracts, 
Cent.  Dig.  H  1872-18S1 ;  DecTDig.  «»290(1M 

CommlsslfKiers*  Opinion,  Dlrision  No.  S. 
Brror  from  District  Court,  Osage  Coonty; 
R.  H.  Hudson,  Judge. 

Action  by  Charles  Clark  and  others 
against  the  Board  of  County  CommlBsloners 
ol  Osage  County*  Judgmmt  for  defendant, 
and  plain  tiffa  bring  «Tor.  Affirmed. 

Grinstead  A  Bcott,  of  Pawbnaka,  for  plalu- 
Uflfs  in  error.  John  W.  TUbnan  and  0.  EL 
Templeton,  both  of  Fawhuka,  for  defendant 
In  ernHT. 

JOHNSON,  O.  Tbe  board  ot  ommty  oom- 
misaioners  of  Osage  county  entered  into  coo- 
tracts  with  Donotban  &  Moore,  a  oopartner- 
tialpt  for  ttie  oonstraetlon  of  a  conrtbouse 
and  jail  for  tbo  oonnty.  Oontanplatlng  a 
poaalUe  default  by  the  contractors  in  the 
performance  of  their  agreements,  the  con- 
tract contained  tbe  foUowlnK  claase,  to  wit: 

"And  if  the  an^itects  shall  certify  that  such 
refusal,  neglect  or  failure  is  sufficient  grounds 
for  such  action,  the  owner  shall  also  be  at  lib- 
erty to  terminnte  the  employment  of  the  cODtrnc 
tor  tot  the  said  work  and  to  enter  upon  the 
prenuses  and  take  possession  for  the  purpose 
of  completing  the  work  comprehended  under  this 
contract,  of  all  materials^  tools  and  appliances 
thereon,  and  to  employ  any  other  person  or 
peraons  to  finish  the  work,  and  to  provide  the 
materials  therefor ;  and  in  case  of  such  discon- 
tinuance of  the  employment  of  the  contractor, 
he  ^all  not  be  entitled  to  receive  any  further 
payment  onder  this  contract  until  the  said  work 
shall  be  wholly  finished,  at  which  time,  if  the 
unpaid  balance  of  the  amount  to  be  paid  under 
this  contract  shall  exceed  the  expense  Incurred 
liy  the  owner  in  finislnng  the  work,  inch  excess 
shall  be  paid  by  tbe  owner  to  the  contractor, 
but  if  such  expense  shall  exceed  such  unpaid 


balance,  the  contractor  shall  pay  the  tfffer- 
ence  to  the  owner.  Tbe  expeose  incurred  by  the 
owner  as  hmln  provided,  either  for  furnishing 
materials  vt  tor  finishing  the  work,  and  any 
damage  incurred  tluongh  sodi  default,  shall  be 
audited  and  certified  hj  the  architects,  whose 
certificate  shall  be  eondosive  upon  the  parties." 

After  partial  constmctlon  and  partial  pay- 
ment of  the  contract  price  of  the  construc- 
tion, Donotban  ft  Afoore  notified  the  board 
of  coijnty  commisalonera  In  writing  that,  on 
acconnt  of  financial  reveraee,  th^  would  be 
uiinble  to  complete  their  contracts,  and  re- 
quested the  board  to  take  charge  of  and 
complete  the  work  oat  of  tbe  rnqmid  part  of 
the  contract  price,  which  the  board  proceed- 
ed to  do.  Plalntltta  In  ernnr  fnmiahed  ma- 
terials to  Donotban  ft  Uo(h%  prior  to  the 
abandonmoit  of  the  wwk  by  the  latter,  for 
which  they  were  not  paid,  and  obtained  Jndg- 
m^its  against  Donotban  ft  Moore  upon  the 
indebtednesa  represented  thereby.  In  this 
action,  plalntUb  In  error  soed  the  board  of 
county  commissioners  and  Donotban  ft 
Moore,  alleging  the  completion  of  the  work 
1^  tbe  oonnty,  the  t&ct  that  the  county  had 
not  taken  from  Donotban  ft  Moore  a  bond  for 
the  protection  of  materlalmoi,  the  indebted- 
ness by  the  cotmty  to  Donotban  ft  Moore  for  a 
balance  of  tbe  contract  price  not  expended 
by  the  connty  In  the  completion  of  tbe  build- 
ings, tbe  unsatisfied  judgments  above  men- 
tioned, the  Insolvency  of  Donotban  ft  Moore, 
and  the  absence  of  an  adequate  remedy  at 
law;  and  sought  a  decree  of  equitable  gar- 
nishment against  the  county  to  the  extent 
of  such  amount  alleged  to  be  owing  by  the 
county  to  Donothan  ft  Moore.  Tbe  county 
contended  that  It  was  not  liable  to  garnish- 
ment, either  legal  or  equitable;  that  the 
work  under  the  contract  was  not  wholly  fin- 
ished at  the  time  of  the  suit,  and  under  the 
specific  terms  of  the  contract  there  was  no 
liability  until  full  completion  of  the  work; 
and  that  tbe  coimty  had  certain  claims  of 
offsets  and  damages  against  Donotban  ft 
Moore,  which  more  than  consumed  the  unex- 
pended balance  in  the  courthouse  and  jail 
fund.  The  lower  court  rendered  judgment 
in  favor  of  defendant^  and  plalntlfBa  have 
appealed. 

[1]  The  decisive  Issues  are:  (1)  Tbe  lie- 
blllty  of  the  county  to  the  proceeding  In 
equitable  garnishment;  and  (2)  the  liabil- 
ity of  the  county  to  Donothan  ft  Moore  as 
based  upon  the  state  of  completion  of  the 
work.  We  think  that  the  lower  court  was 
correct  in  holding  against  tbe  liability  of 
the  county,  upon  both  of  such  issues,  and 
this  without  regard  to  tbe  valtdlty  of  the 
county's  claim  for  offsets  and  damages. 

Practically  every  appellate  .court  of  the 
country,  which  has  passed  upon  the  que.<i- 
tion,  has  held  that,  in  the  absence  of  a 
statute  Hieciflcally  omferrlng  the  right  of 
garnishment  against  a  county,  garnishment 
do(>s  not  run  against  a  county.  Edmondson 
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r.  De  Kalb  Gonnly,  SI  Ala.  1(^;  Boone 
Ooanty  t.  Keck,  31  Ark.  887;  Stermer  t. 
La  Plata  County,  S  Colo.  App.  379,  38  Pac 
889;  Ward  T.  Hartford  Co.,  12  Ccmn,  404; 
DuTal  County  r.  Gbarlesttm  Ltxr.  Co.,  45 
Fla.  266.  83  Sontb.  631,  60  L.  B.  A.  649,  3 
Ann.  Oaa.  174;  Morgan  t.  Bnst,  100  Oa. 
28  S.  E.  419;  F^t  T.  Wolf,  38  111.  App.  27; 
Wallace  v.  Lawyer.  64  Ind.  601,  23  Am.  Bep. 
661;  Dea  Molnea  Co.  v.  Hinckley,  62  Iowa. 
637,  17  N.  W.  916;  Webb  T.  McGauley,  4 
Bnsh  (KyJ  8;  Glark  t.  Clark.  62  Me.  256; 
Williams  T.  Boardman,  9  Allen  (Mass.)  670; 
McDoi^l  T.  Henn^tln  Co.,  4  Minn,  184; 
State  T.  Eberly,  12  Neb.  616.  12  N.  W.  96; 
Boalt  T.  Willlama  Go.  Ocnu'rs.  18  Oblo,  18; 
Pettebone  v.  Beardslee,  1  Stdp  (Pa.)  180; 
Herrlng-Hall-Marvin  Co.  t.  Sroeger,  23  Tex. 
Civ.  App.  672,  67  S.  W.  980;  Sureka  Sand- 
stone Co.  T.  Pierce  Co.,  8  Wasfa.  236,  36  Pac. 
1081:  Herrell  v.  Campbell,  49  Wis.  635,  6 
N.  W.  912,  36  Am.  Rep.  785;  Switzer  v. 
Wellington,  40  Kan.  260. 19  FtLC  620,  10  Am. 
St  Bep.  196. 

There  is  no  statute  of  this  state  spedfl- 
cally  authorizing  garnishment  as  against  a 
county.  The  Supreme  Court  of  Montana 
sustained  garnishment  as  against  a  county 
in  the  case  of  Waterbury  t.  Deer  Lodge 
Connty,  10  Mont.  616,  26  Pac.  1002,  24  Am. 
St.  Rep.  67,  but  based  the  decision  upon  a 
statute  of  that  state  expressly  authorizing 
the  writ  as  against  a  county.  In  a  case, 
cited  by  plaintiff  In  error,  rlz.  Klg^n  t.  Hll- 
lard,  56  Ark.  476,  20  8.  W.  402,  35  Am.  St. 
Rep.  113,  the  Suprpine  Court  of  Arkansas 
sustained  an  equitnble  garnishment  agolnst 
a  county,  where  the  liability  was  complete 
.ind  admitted.  However,  that  case,  in  addi- 
tion to  being  contrary  to  the  doctrine  of  al- 
most the  universal  holding  of  other  courts, 
referred  to  the  Arkansas  case  of  Boone  Coun- 
ty V.  Keck,  supra,  holding  that  legal  garnish- 
ment could  not  nm  against  a  county,  and 
Itself  recognized  that  garnishment  of  a  coun- 
ty was  against  public  policy;  and  the  con- 
clusion reached,  in  that  case,  that  equitable 
garnishment  would  lie  when  its  correlative 
remedy,  legal  garnishment,  was  contrary  to 
pnbllc  policy,  was  virtually  a  holding  that 
equity  may  disregard  public  policy.  In  the 
Georgia,  Indiana,  Nebraska,  Ohio,  and  Tex- 
as cases  above  cited,  relief  was  sought  In 
equity,  and  equitable  garnishment  against 
a  county  was  held  not  to  He. 

This  court  has  held  that,  on  grounds  of 
pabllc  policy,  the  government  of  the  United 
States  and  the  several  states,  and  officers 
and  agents  thereof,  are  exempt  from  gar- 
nishment Manwell  v.  Grimes,  149  Pac.  1182 
(not  yet  officially  reported).  This  court  has 
held  that  neither  a  county,  nor  its  officers, 
are  liable  for  material  furnished  to  a  con- 
tractor in  tbe  construction  of  public  build- 
ings for  the  connty.  regardless  of  the  fact 
that  no  bond  bad  been  token  for  the  protec- 
tion     materialmen.    BuBhuell  t.  Uaynes 


et  al.,  156  Pac.  843  (not  yet  officially  r^rt- 
ed);  Wilson  v.  Nelson,  163  Fac.  1179  (not 
yet  officially  reported).  This  court  has  also 
held  tbat  public  buildings  are  not  subject 
to  materialmen's  liens.  Western  Terra  Got- 
ta Co.  V.  Bd.  of  Education  of  City  of  Shaw- 
nee, 39  Okl.  716»  136  Pac.  595;  Oloyd  t.  Moi^ 
rls,  42  OkL  76,  140  Pac.  1140.  Hhe  ntMoa 
of  these  cases  is  that  all  men  are  presnmed 
to  know  the  taw,  that,  if  material  is  ad- 
vanced in  Uie  absence  of  the  bond  for  the 
pn>tecU<m  of  materialmen,  It  la  done  in 
the  face  of  this  knowledge  and  the  abeence 
(tf  Uie  bond,  whidi  the  materialman  may 
have  required,  and  at  the  sole  risk  of  the 
creditor,  this  conjoined  with  tbe  pnbllc  pol- 
ity of  not  allowing  the  jlablic  interests  to 
be  embarrassed  by  private  dlspnte,  to  obvi- 
ate whicb  the  bond  for  the  protection  of  ma- 
terialmen is  provided  by  statute.  Tba  same 
reasoning  is  applicable  to  tbe  taistant  situa- 
tion. 

In  addition  to  the  above^  our  statute  ^e^ 
tion  4836,  Bevlsed  Laws  of  1910)  pcoTldes: 

"4886.  Garnishee  Not  Liable  for  What—No 
Judgment  shall  be  rendered  upon  a  liability  of 
the  garnishee  arising:  •  •  *  Third.  By  rea- 
son of  any  monejr  in  his  hands  as  a  public  oflicer, 
or  for  which  he  ia  aOMnmtable  to  tLe  defendant 
merely  as  such  officer." 

This  is  an  express  recognition  of  the  pub- 
lic policy  of  this  state,  as  laid  down  by  Impli- 
cation In  other  states. 

It  Is  clear  that  a  connty  is  not  liable  to 
garnishment,  and  for  reasons'bf  public  policy. 
It  seems  to  ns  that  It  would  be  a  subversion 
of  equity,  to  say  that  it  would  violate  pub- 
lic policy.  Garnishment  Is  purely  a  statutory 
proceeding,  and  is  nsnally  Invoked  to  reach 
assets  of  a  debtor,  who  has  no  property  ac- 
cessible to  tbe  ordinary  legal  writs,  and  who, 
without  regard  to  the  garnished  property,  Is 
in  the  insolvent  condition  which  plaintlft  in 
evTOt  contends  gives  rise  to  ground  for  the 
interposition  of  equity  In  this  case.  If  tbe 
exemption  of  public  policy,  as  applicable  to 
counties  in  cases  of  legal  garnishment,  conld 
be  avoided  by  application  to  equity,  as  is 
attempted  in  ttils  case,  this  would  amount  to 
a  substitution  of  tbe  equitable  tor  ttie  legal 
proceeding  in  pracUcaUy  all  cases  where  a 
county  is  Indebted  to  a  def&ndant,  for  sala- 
ries or  on  public  contract  or  otherwise,  for 
there  would  be  no  difference  in  the  equitable 
principles  applicable  to  the  various  classes  of 
Indebtedness.  Tbe  equitable  proceeding,  as 
contended  for  here,  would  be  much  easier 
than  the  legal  garnishment,  for  no  bond  of 
affidavit  would  be  necessary.  This  would 
amount  to  a  practical  abolition  of  the  exemp- 
tion, and  complete  vlolatlm  and  subversion 
(rf  the  public  policy  involved.  The  bond  ia 
for  the  protection  of  materialmen,  famish- 
ing materials  to  public  contractors,  and  to  al- 
low the  county  to  make  settlement  with  such 
contractors  without  becoming  embarrass- 
ed by,  or  involved  in.  the  multitude  of  small 
disputes  which  might  arise  between  ttia  coikr 
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tractw  and  his  own  creditors.  If  a  material- 
man makes  adTances  of  materials  In  the  ab- 
sence of  sQcb  a  bond,  under  the  h<ddlng  of 
this  court  in  the  cases  of  this  court  upon  the 
question,  her^above  dted,  he  la  goilty  of 
laches,  makes  the  advance  npon  the  credit 
of  the  contractor  and  solely  at  his  own  risk, 
for  the  reqnlrement  of  the  bond  and  reliance 
upon  Its  liability  Is  his  legal  remedy.  Such 
laches  would  be  an  additlfmal  reason  why  he 
might  not  Inrdke  the  aid  of  equity.  We  must 
therefore  hold  that  the  exemption  of  the 
county  from  garnishment  extends  to  the 
equitable  remedy. 

[2]  In  addition  to  the  above,  in  this  case,  If 
the  liability  be  predicated  upon  the  contract, 
hereinabove  quoted  from,  Indepoidently  oL 
the  exemption  of  the  county  from  garnish- 
ment, there  was  no  liability  on  the  part  tjt 
the  county  to  the  cwitractor  untU  fall  com- 
pletion (A  the  work ;  and  all  of  the  evidence 
showed  that  the  work  was  not  fully  complet- 
ed. If  the  liability  be  predicated  upon  quan- 
tum meruit,  there  was  an  entire  absence  of 
proof  of  tlie  quantum  meruit  value  of  the 
work  dtme  by  the  contractor. 

It  follows  that  the  suit  was  not  maintain- 
able under  dther  of  the  Issues,  denominated 
by  us  as  dedslve :  and  that  the  Judgment  of 
the  tower  court  should  be  affirmed. 

PBBOUBIAM.  Adopted  In  whole. 


riDEUTT  ft  DEPOSIT  CO.  OP  MARY- 
LAND T.  N.  S.  SHERMAN  MAC7HINB  & 
IRON  WORKS.    (No.  T752.) 
(Supreme  Oourt  of  Oklahoma.   Dec  12,  1916.) 

PanroiPAL  Ann  guasir  ^s>l(^— BKmonM  or 
Gbboxtos— AonoN  Against  Srarrr. 
Bj  virtue  of  sections  969  and  4694,  R.  Ij. 
1910,  an  action  may  be  maintained  against  a 
surety  for  hire  on  a  bond,  givui  pursuant  to 
sectioii  8881,  without  johdng  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  OsnL  Dig.  ff  416-410;  Dec  Dig. 
US.] 

Commlaaioiiertf  Oidnion,  DiTlaUni  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Edward  Dewes  Oldfleld,  Judge. 

Action  by  the  N.  8.  Sherman  Machine  ft 
Iron  Works  against  the  Fidelity  ft  Deposit 
Company  of  Maryland.  Judgment  for  plaln- 
tUE,  and  defendant  brings  error.  Affirmed. 

H.  A.  King  and  Twyford  ft  Smith,  all  of 
Oklahoma  Olty,  for  plaintlfr  In  error.  Wll- 
aon,  Tomerlin  ft  Buckholts,  of  Ofclah<»na 
City,  fbr  defendant  In  error, 

BLEAKMORE,  O.  This  acti<m  was  com- 
menced In  the  court  below  by  N.  S.  Sherman 
Machine  ft  Iron  Works,  as  i^alntilf,  against 
the  Fidelity  ft  Deposit  Company  of  Mary- 
land, to  recover  on  a  bond  executed  pursuant 
to  the  provisions  of  section  3881,  R.  L.  idio. 


as  defmdant,  to  recover  a  sum  alleged  to 
be  due  on  accouot  of  materials  furnished  to 
Derr  ft  Luda,  partners,  principals  on  such 
bond,  and  used  In  construction  on  a  system 
of  sanitary  sewers  for  the  town  of  Wutonga. 
Defendant  demurred  to  the  petition  on  the 
ground  of  defect  of  parties  In  that  tlie  prin- 
cipals on  the  bond  were  not  made  defend- 
ants. The  demurrer  was  overruled,  where- 
upon defendant  answered  tty  way  et  i^ieral 
denial  and  set  forth : 

"Further  answering,  tbto  defendant  alleges 
tbat  the  piiodpala  on  the  alleged  bond,  to  wit, 
C.  F.  Derr,  H.  B.  Derr,  and  F.  P.  Luda,  being 
the  parties  with  whom  plaintiff  in  Its  petitioa 
alleges  to  have  made  a  contract  out  of  which 
plaindfifs  action  arose,  are  the  real  parties 
in  interest  herein,  and  tbat  tliia  defendant  is 
reliably  Informed  that  there  are  certain  matters 
and  things  growing  out  of  said  alleged  c<mtract 
between  the  said  principals  and  plaintiff  N.  S. 
Sherman  Machine  &  Iron  Works,  which  makes 
it  necessary  for  said  principals  on  said  alleced 
bond  to  be  made  parties  to  this  action  in  order 
that  there  may  be  a  foS  determfnatiim  of  the 
allegations  of  plaintiPs  petition.  The  details 
of  which  are  at  this  time  unknown  to  this  de- 
fendant" 

Derr  ft  Lucia  applied  to  be  made  parties 
defendant,  presenting  and  ofTering  to  file  an 
answer  and  cross-petlticn,  wherein  they  set 
up  a  balance  alleged  to  be  owing  them  from 
plaintiff  by  reason  of  the  assignment  to  them 
of  certain  sums  alleged  to  be  dne  and  pay- 
able on  an  account  growing  out  of  two  crai- 
tracts  between  plaintiff  and  the  Municipal 
Excavator  Company,  aggregating  $728.66. 
Such  application  was  denied,  to  which  de- 
fendant excepted.  Upon  trial  to  a  Jury  the 
evidence  established  the  claim  of  plaintiff. 
Defradant  offering  no  evidence,,  the  court  di- 
rected a  verdict  and  rendered  Judgment  for 
plaintiff.    Defendant  alone  has  appealed. 

The  principal  ground  assigned  for  rever- 
sal is  the  refusal  of  the  court  to  make  (Derr 
ft  Lucia  parties  defendant,  and  permit  them 
to  file  an  answer  and  cross-petitlon.  It  Is 
urged  that  only  Joint  action  against  both 
IM-indpal  and  surety  could  be  maintained 
on  the  bond  in  suit,  for  the  reason  that  such 
bond  la  a  Joint  and  not  a  Joint  and  several 
obligation  as  appears  by  the  following  pro- 
vision therein: 

"The  said  principals  bind  their  heirs,  admlnis- 
trators,  executors,  suecessorB  and  aasigne,  and 
the  said  surety  binds  its  successors  and  assigns 
jointly  and  flnnly  by  these  presents." 

The  common-law  doctrine  Invoked  by  de- 
fuidant  has  been  modified  In  this  Jurisdlc- 
Uon  by  section  969,  B.  L.  1910,  which  pro- 
vides: 

"Where  all  the  parties  who  unite  in  a  promise 
receive  some  benefit  from  the  consideration, 
whether  past  or  present,  their  promise  is  pre- 
sumed to  be  joint  and  severaL" 

By  section  4694,  Bi  L.  1910^  it  is  further 

provided: 

"Persons  severally  liable  npon  the  same  ol>- 

IiKation  or  instrument,  including  the  parties  to 
bills  of  exchange  and  promissory  notes,  and  io- 
dorsers  and  guarantors,  may  all  or  any  of  them 
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be  included  In  the  same  action,  at  the  option  of 
the  plaintiflf." 

It  was  stipulated  that  defendant  was  a 
surety  for  hire,  and  had  received  a  premium 
for  writing  the  bonds  in  question. 

In  Schowalter  r.  Beard,  10  OkL  454,  63 
Pac.  687.  it  was  sold: 

"Another  defense  urged  is  that  the  obllgatltHi 
is  joint,  and  that  all  the  obllgara  should  be  made 
imrttes  defendant.  We  think  section  8&1,  219 
St.  Okla.  1893  (sec.  969.  Revised  Laws  1910), 
settled  this  propoeitiou,  as  all  the  obligors  on 
this  agreement  were  parties  who  received  some 
benefit,  and  the  statute  above  cited  makes  all 
Buch  contracte,  presumably,  joint  and  several, 
and  the  proof  shows  that  all  these  defendants 
were  owners  of,  or  parties  interested  in,  lot  18, 
r.n  which  the  wall  was  partly  to  be  erected.' 

In  Thompson  t.  GrlOer  Inqplemrat  Oo.  et 
al.,  36  OkL  165. 128  Pac.  287.  it  la  held: 

"Under  section  6571  of  Comp.  Laws  1909,  per- 
mitting persiHis  severally  liable  upon  the  same 
obligation  or  instrument  to  be  sued,  either  to- 
gether or  separately,  at  the  option  of  the  plain- 
tiff, the  plaintiff  may  bring  suit  against  one  of 
the  sureties  on  a  construction  bond,  without 
joining  the  principal  and  the  other  sureties." 

See,  also,  Bntherford  Holbert,  42  OkL 
735,  142  Pac.  1099.  L.  B.  A.  1&15B,  221. 

The  statutory  ml«  alike  obtains  and  has 
been  applied  In  actions  agaiuat  i<Aiit  makers 
of  promissory  notes.  McMaster  v.  City  Nat. 
Bank,  23  Okl.  550,  101  Paa  1103.  188  Am. 
St.  Rep.  831 ;  Home  t.  Okla.  State  Bank  of 
Atoka,  42  Okl.  37, 139  Pac  992. 

In  Francis  First  Nat  Bank  of  Ehifaula, 
40  Okl.  267,  138  Pac  140,  this  court,  speak- 
Ing  through  Mr.  Jtistice  Kane,  said: 

"This  was  an  action  upon  a  promissory  notA, 
commenced  by  the  defradant  in  errw,  plaintiff 
below,  against  the  plaintiff  in  error,  defendant 
below.  The  note  was  s^ed  by  the  Presby- 
terian Church  of  Eufaula,  as  principal,  and  the 
defendant,  Edna  B.  Francis,  and  several  otiber 
persons  as  sureties.  The  indorsers  only  were 
made  parties  defendant.  After  the  petition  was 
filed,  the  defendants  filed  a  motion,  praying  ihat 
the  Presbyterian  Church  be  made  a  par^  de- 
fendant, which  was  overruled.  *  *  *  As 
stated  by  counsel  for  plaintiff  In  error,  the  de- 
terminatioo  ot  this  controversy  invcdves  only 
two  questions:  (1)  Was  it  an  abuse  of  the  dis- 
cretion of  the  trial  court  when  the  court  refused 
to  make  the  Presbyterian  Church  a  party  de- 
fendant? (2)  Did  the  court  err  In  sustaining 
the  motion  of  plaintiff  for  judgment  on  the 
pleadings?  The  statute  seems  to  be  conclusive 
on  the  first  proposition.  Section  4691,  Rev. 
Laws  1910,  provides:  'Persons  severally  liable 
upon  the  same  obligation  or  instrument,  includ- 
ing the  parties  to  bills  of  exchange  and  promia- 
Bory  notes,  and  indorsers  and  guarantors,  may 
all  or  any  of  them  be  incladed  in  the  same  ac- 
tion, at  the  option  of  the  plaintiff.'  In  Outcalt 
V.  Collier,  8  Okl.  473,  68  Pac.  642,  it  was  said: 
*fnie  common-law  rule  governing  the  enforce- 
ment of  joint  obligations,  and  making  a  judg- 
ment against  one  or  more  joint  makers  of  a 
promissory  note  %  bar  to  further  proceedings 
against  the  other  joint  m^srs,  has  been  so  far 
modilied  by  our  statute  as  that  obligations  ap- 
pearing to  be  joint  will  be  presumed  to  be  joint 
and  several  until  such  presnmptlon  is  in  some 
manner  overcome;  and,  unless  such  presumption 
ia  overcome,  any  cme  or  more  of  the  joint  mak- 
ers of  a  promissory  note  may  be  proceeded 


against  severally,  without  prejudice  to  the 
rights  of  holder  against  other  makers.'  The 
foregoing  case  is  followed  in  HcMaster  v.  City 
Nat.  Bank  of  Lawtou,  23  Okl.  550,  101  Pac. 
1103,  138  Am.  St.  Rep.  831.  In  Kirkpatrick  v. 
Gray,  43  Kan.  484,  23  Paa  633,  whero  an 
identical  statnte  is  construed,  it  was  held:  "JUbs 
holder  of  a  promissory  note  may,  at  his  option, 
bring  and  maintain  an  action  against  one  who 
signed  the  same  as  surety  only,  and  cannot  be 
compelled  to  bring  in  the  principal  debtor  as  a 
par^  defendont  in  order  to  have  It  determined 
who  is  primarily  liable  on  ^e  note,  or  to  give 
the  surety  the  benefit  of  the  provi«ons  of  sec- 
tion 470  of  the  Code,  as  that  s«:tion  only  applies 
in  cases  where  the  principal  and  surety  are  < 
jointly  sned.'  The  question  In  the  Kansas  case 
was  whedier  the  owner  and  holder  of  a  promis- 
sory note  may  bring  an  action  against  the  surety 
alone,  or  can  he  be  compelled  to  bring  in  the 
principal  debtor,  in  order  that  the  judgment 
may  be  rendered  against  the  one  primarily  lia- 
ble. In  discussing  this  question,  Mr.  Justice 
Johnston,  who  ddlvered  the  opinion  for  the 
court,  said:  'We  see  no  conflict  between  sections 
39  and  470  of  the  Code.  Section  30  confers 
upon  the  plaintiff  the  optlw  or  privflege  at  m- 
ing  any  one  of  those  who  are  sevu-ally  liable 
on  a  promissory  note,  and  section  470  simply 
provides  for  cases  where  the  principal  debtor 
and  surety  are  jointly  sued,  and  has  no  applica- 
tion where  th^  are  sued  sevarally.' " 

np(u  the  authority  ot  tbe  foregoing  cases 
It  must  be  held  that  tlie  rights  of  the  defend- 
ant were  not  iwejudldally .  afCected  by  the 
reftuBl  ct  the  eonri:  to  make  the  prindpals 
on  bond  In  suit  parties  defendant. 

An  examlnathm  of  the  entire  record  dis- 
closes no  error  In  the  prooeedlngB  below,  and 
the  judgmttit  dKmld  therefore  be  afllrmed. 

PER  O0BIAM.  Adopted  In  Wtaola 


DUNCAN  BLBOTRIO  &  lOB  00.  v.  FERGU- 
SON, Coonty  Trwsnrer,  «t  aL  (No.  8097.) 

(Supreme  Court  ot  Oklahoma.  Dec  6,  1916.) 

(Svttabut  hv  Court.) 
Appkaz.  and  SIrhoe  <S=>773(5)— BanFs— Fail- 
jjKB  TO  File— RbverbaIm 

Where  plaintiff  in  error  files  his  brief  in 
aooordance  with  Ute  rules  of  this  court,  and  de> 
fendant  files  no  brief  within  the  time  allowed, 
and  no  reason  is  given  for  failure  to  file  same, 
this  court  is  not  required  to  search  the  record  to 
find  some  theoiy  upon  which  to  sustain  the  judg- 
ment of  the  trial  court,  but,  if  the  plaintiff^s 
brief  appears  reasonably  to  sustain  the  assign- 
ments of  error,  may  reverse  the  judgmenL 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8104.  8110;  Dec  tUf.  «» 
778(0).] 

OommlsBloners*  Oplnim,  Dlvlsloa  Mo.  4. 
SfaTor  from  DiBtrtct  Orart,  Bt^hena  Oonnty; 
Cham  Jones,  Judge. 

Application  by  the  Doncan  B&ectrlc  Jk  loe 
Company  to  A.  B.  Ferguson,  Gonnty  Treas- 
urer, and  others,  for  correction  of  an  essess- 
ment.  From  an  adverse  judgment  at  tbe 
district  court  OD  appeal  from  an  ordw  deny- 
ing the  apidtcfttliHi,  platntUT  brings  error. 
Reversed. 


ftssFor  other  msu  see  same  tepie  and  KBT-NUHBEll  la  aU  Kor-Nnmbsred  Digests  ana  ladexts 
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Halner,  Burns  ft  Toney,  of  Oklahooia  (My, 
ifor  plaintiff  In  error.  D.  A.  Bridges,  Oa 
Atty.,  of  Duncan,  for  defendants  In  error. 

EDWARDS,  G.  TtM  Duncan  Slectrlc  ft 
loe  Company,  a  corporation,  died  its  applicar 
tton,  siapported  by  affidavits,  with  tlie  board 
of  coanty  commissioners  of  Stephens  county 
for  the  correction  of  an  erroneous  as8e88» 
ment.  From  an  order  denying  such  ai^Uca- 
tlon  the  plaintiff  in  error  appealed  to  the 
district  court  of  Stephens  comity,  where  said 
cause  was  tried,  and  judgment  rendered  In 
favor  ot  the  defendants,  from,  whldi  Judg- 
ment the  plaintiff  In  error  has  appealed  to 
this  court  'nie  plaintiff  has  flled  bis  brief 
In  accordance  with  the  rules  of  this  court, 
and  the  defendant  has  flled  no  brief  in  sup- 
port of  Its  judgment,  nor  Is  any  reason  given 
for  failure  to  flie  the  same. 

The  brief  flled  by  the  plaintiff  In  error 
appears  reasonably  to  sustain  the  assign- 
ments of  error,  and  where  the  connty  at- 
torn^, selected  by  the  people  of  the  county 
to  represent  Its  interests,  is  so  indifferent 
to  the  welfftre  of  the  county  as  to  wholly  neg- 
lect a  matter  of  this  kind,  this  court  Is  not 
required  to  search  the  record  to  find  some 
theory  upon  which  the  Judgment  may  be  sus- 
tained, but  will  reverse  the  Judgment  In  ao- 
cordance  with  the  prayer  of  the  petition  In 
error. 

Xhe  judgment  is  reversed. 
PBBOUBIAH.   Adopted  In  whole. 


JONES  el  aL  v.  FRANK.  (Na  8068.) 
(Bopceme  Gonrt  of  OUaboma.  Dea  12,  1016.) 

r^vUaftM  &v  Court.; 

1.  Nky  Tbial  ig  ilO  QHOUNpa— MisooitotrOT 
Afpecthvo  JtntT. 

The  verdict  of  a  Jury  in  favor  of  a  party 
will  be  set  aside  where,  after  the  impanellDg  of 
the  jury,  and  before  verdict;  he  treats  or  enter- 
taiuB  the  jury  or  any  member  thereof. 

[Bd.  Note.— For  other  cases,  see  New  OMal, 
Cent  Dip.  iS  97-fl»;  Dec.  Dig.  «»a>49.1 

2.  New  Tbial  «=311(1>-Pow«b  of  Ootot— 
SECONn  Motion. 

The  trial  court  has  power  during  the  term 
at  which  a  judKoient  was  rendered  to  grant  a 
new  trial  for  misconduct  of  the  prevailing  part; 
In  treating  the  jury,  even  though  he  may  have 
previoosiy  overruled  a  motion  for  new  trial  upon 
other  grounds. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Coit  Dig.  S  14;  Dee.  Dig.  «»lia>-J 

3.  New  Tbial  «=»11(1),  165— Pkooeediwob  to 

PROOUBE— RENEWAL  OF  MOTION. 
The  right  of  a  party  to  a  new  trial,  except 
for  newly  discovered  evidence,  impoasibility  of 
making  a  case-made  for  grounds  ButHcient  to 
vacate  Indgment  under  the  statute  or  upon  a  pe- 
tition for  new  trial  under  section  6037  of  the 
Code  (Rev.  Laws  1010),  is  exhausted  If,  unless 
unavoidably  iirevented,  he  foils  to  ffle  a  motion 
for  new  trial  at  the  term'  and  within  three  days 
after  verdict  report,  or  decision  in  the  cause 
la  rendered,  or  when,  snch  motion  having  been 
flled.  It  is  overruled,  but  the  trial  court  has  I 


inherent  power,  to  l»  exercised  not  as  a  rij^t  of 
the  party,  bat  witlttu  bis  sound  Judicial  ^scr^- 
tion,  to  set  aaide  an  order  overruling  a  motion 
for  new  trial,  and  to  grant  such  new  trial,  at 
any  time  within  the  term  at  which  such  verdict 
report  or  decision  Is  rendered,  and  such  power 
may  be  exercised  upon  the  conrt's  own  motion, 
or  when  the  grounds  for  new  trial  are  called  to 
the  court's  attrition  by  a  sectnid  motkm  for 
new  trial,  filed  after  tas  three-day  period  has 
expired. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S{  14,  884,  835;  Dec.  Dig.  «=>11(1). 
16&.} 

CtMnmisBloners'  Opinion,  Division  No.  2. 
Appeal  from  Dtetrlet  OiMirt,  Murray  County ; 
F.  B.  Swank,  Jndge. 

Action  by  T.  R.  Frank  against  B.  J.  Jones 
and  another.  Judgment  for  defendants. 
From  an  order  granting  a  second  motion  for 
new  trial,  defendants  a^eal.  Affirmed. 

Broadbeiit  ft  Rawllngs  and  J.  H.  Casteel, 
all  of  Sulphur,  for  plaintiff  In  error.  Allen 
&  Baste,  <^  Snlphur,  for  defendants  In  error. 

BUBFORD,  0.  T.  B.  Frank  sued  B.  F. 
Jones  and  C.  W.  I^ompkln  for  damages  for 
an  alleged  coosplracy  to  defraud.  The  cause 
was  tried  to  a  Jury,  and.  wdlct  r^uned  for 
defendants.  Motion  for  new  trial  was  flled 
and  orarruled.  Thereafter,  during  the  term, 
defiBndu^  filed  a  woond  motloa  for  new 
trial,  alleging  that  one  o£  the  defendants  had 
tzeated  the  Jory  to  dinner  during  the  prog- 
ress of  the  trial.  The  fftcts  In  relation 
thereto  weie  aUesed  to  have  bem  idlaoovered 
after  the  original  motion  was  passed  upon. 
The  trial  court  beard  evidence  upon  the  mo- 
tion and  set  aside  his  former  order  denying 
the  new  trial  and  granted  such  new  trial. 
The  propriety  of  that  action  la  now  before  us 
for  review. 

[1]  There  can  be  no  question,  under  the  de- 
didon  of  this  court  In  Garvin  v.  Harr^,  27 
Okl.  373,  ,118  Pac.  186,  85  L.  B.  A.  (N.  S.) 
862,  Ann.  Cas.  1&12B,  744,  that  for  the  pre- 
vailing party  to  treat  the  Jury  or  any  mem- 
ber thereof,  during  the  progress  of  the  trial, 
is  misconduct  which  will  justll^  a  new  trial. 
The  motive  Is  Immaterial,  and  ordinarily, 
If  the  fact  be  known  to  the  Jurors,  it  need 
not  be  proven  that  the  action  Influenced  the 
verdict  If,  for  Instance.  It  could  be  shown 
that  the  only  juror  treated  voted  against  the 
verdict  returned  by  his  associates,  a  difTereut 
case  might  be  presented;  but  though  that 
was  the  case  as  to  one  Juror  here,  It  was  not 
the  case  as  to  all.  The  point  is  raised  that 
the  Jurors  were  not  competent  witnesses  to 
prove  these  facts.  We  do  not  find  It  neces- 
sary to  pass  upon  this  Question,  as  the  evi- 
dence of  the  restaurant  keeper  was  suffi- 
cient to  establish  both  the  fact  of  the  treat 
and  the  knowledge  of  at  least  some  of  the 
Jury  other  than  the  one  dissenting.  In  any 
event  we  would  not  reverse  the  cause  for 
erroneous  admission  of  evidence  unless  it  ap- 
pear probable  that  an  Injustice  had  been 
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doDe,  and  the  Justice  of  the  result  reached  by 
the  trial  court  canncrt  be  a  matt«  of  doubt 
As  was  said  by  the  Supreme  Court  of  Maine 
In  Cottle  V.  Cottle,  6  Greenl.  (6  Me.)  140,  19 
Am.  Dec.  200,  Quoted  and  approved  by  this 
court  m  Garvin  v.  Harrell,  supra: 

"It  may  be  useful  to  the  party  to  learn  that 
a  good  causa  may  be  Injured,  but  cannot  be  pro- 
moted, by  conduct  of  this  sort,  and  to  the  public 
generally  to  know  that  it  -niU  be  tolerated  in 
no  case  whatever." 

[1,4]  The  more  serious  question  arises 
vpoD.  the  right  of  the  trial  court  to  act  at  all 
after  the  first  motion  for  new  trial  had  been 
filed  and  ovarroled,  and  after  the  time  for 
filing  a  motion  for  new  trial  had  expired. 
EllmlnaUng  entirely  questi«w  of  newly  dis- 
covered evidence.  lmi>oasiblllty  of  maldng  a., 
case-made,  canses  tor  vacating  Judgments, 
and  petitions  for  new  trials  after  the  term, 
under  sectUm  5087  of  the  Code,  and  referring 
oar  language  onTy  to  Uie  general  canses  for 
new  trial  set  out  In  the  statute,  it  must  be 
taken  to  clearly  appear  from  section  5035, 
Bev.  Laws  1010,  that  the  right  of  a  party  to 
file  a  motion  for  new  trial,  unless  unavoida- 
bly prevented  la  limited  to  a  period  of  three 
days  after  the  verdict,  report,  or  decision  in- 
volved is  raidered,  which  period  must  also 
be  within  the  term.  The  rights  conferred  by 
statute  cannot  be  broadened  by  amendments 
made  after  the  time  for  filing  has  expired, 
which  set  up  new  grounds,  nor  could  the 
same  effect  be  produced  by  a  second  motion 
for  new  trial  filed  out  of  time.  Rice  t.  Vol- 
som,  32  OU.  496,  122  Pac.  2S6;  Rogers  v. 
Quabner,  41  Okl.  107,  187  Pac  861;  Wiggins 
V.  Jackson,  163  Pac.  879;  Potts  v.  Bubesam, 
166  Pac  866.  CuiseQuently  this  court  has 
frequently  dismissed  appeals  where  no  mo- 
tion for  new  trial  was  filed  in  time,  and  cor- 
rectly so;  for  in  those  cases  error  was  al- 
leged In  the  action  oi  the  trial  court  In  deny- 
ing a  motion  which  the  party  had  no  rieht 
to  file.  Here  we  have  a  case  where  the  court 
granted  a  new  trial,  and  not  the  riffht  of  the 
party,  but  the  power  of  the  court,  is  In  ques- 
tion. Such  right  of  a  party  and  the  power 
of  the  court  are  entirely  different  things. 

"It  Is  a  general  rule  of  law  that  all  the  judg^ 
mentB,  decrees,  or  other  orders  of  the  court,  how- 
ever coaclusive  in  their  character,  are  under  the 
control  of  the  court  which  pronounces  them,  dur- 
ing the  term  at  which  they  are  rendered  or  en- 
tered of  record,  and  may  then  be  set  aside,  va- 
cated, OF  modined  by  the  court"  Philip  Carey 
Co.  V.  Vickers,  38  Okl.  643,  134  Pac  861 ;  Parks 
T.  Haynes,  152  Pac.  400:  St  L..  I.  M.  &  So. 
By.  Co.  V.  Lowrey  (No.  7877)  160  Pac.  716,  not 
yet  oflSdally  reported.  Appellate  Court  Bulletin, 
October  20,  1016. 

Tliis  power  extends  to  vacating  an  order 
granting  a  new  trial,  espedally  upon  a  show- 
ing of  fraud.  St  L.,  I.  M.  &  So.  Ry.  Co.  v. 
Lowr^,  supra.  The  power  of  the  trial  court 


to  grant  a  new  trial  may  be  exercised  i^n  its 
own  motion.  Todd  v.  Orr,  44  Okl.  468,  14S 
Pac.  808 ;  Hamra  v.  Pltzpatri<^  164  Pac.  666 ; 
St  li.,  I.  M.  &  Sa  Ry.  Co.  v.  Lowrey,  supra. 
It  would  clearly  be  beyond  the  range  of  any 
logical  conclusion  to  hold  that  the  trial  court 
bad  power  to  grant  a  new  trial  In  this  cause 
upon  his  own  motion,  and  yet  had  no  power  to 
do  so  when  the  grounds  therefor  were  suggest- 
ed by  the  parties.  Nor  does  this  conclusion 
in  any  way  abridge  the  limitation  of  section 
5036  of  the  Code,  referred  to  supra;  for  the 
statute  Is  to  be  taken  as  limiting  the  right  of 
the  party.  Any  motl<Mi  for  new  trial  filed  be- 
yond the  limltattons  of  the  statute  must  be 
addressed  to  the  Inherent  power  of  the  court 
to  be  exercised  In  his  sound  Judicial  discre- 
tion. Its  office  is  merely  to  call  to  the  at- 
tention of  the  court  the  reasons  Justifying 
him  In  using  the  power  which  he  alone  has. 
It  does  not  present  any  matter  which  the 
party  may  demand  as  a  right 

These  limitations  are  noted  by  the  Supreme 
Court  of  Missouri  In  State  ex  reL  v.  Adams, 
84  Mo.  810-314.  cited  and  approved  in  Todd 
V.  Orr,  supra: 

"The  sum  of  the  whole  matter,  under  our  laws, 
then,  seems  to  be  this:  A  party  sleeps  on  bis 
riKhts  until  the  time  allowed  him  by  law  to  make 
bis  motion  for  new  trial  expires ;  he  can  no  long- 
er claim  to  make  his  motion  as  a  matter  of 
right,  but  be  may  afterward  suggest  to  the  court 
that  substantial  justice  has  not  been  done  him, 
and  the  court  may  look  into  the  matter  or  not 
This,  I  think,  is  a  recognition  of  the  right  of  the 
court,  of  its  own  motion,  to  set  aside  the  ver- 
dict; for  if,  after  the  time  prescribed  within 
which  a  party  may  file  his  motion  baa  elapsed, 
the  court  may,  on  the  suggestioQ  of  the  party, 
set  aside  the  verdict,  why  not  his  own  motion? 
And  is  it  not  in  effect  of  his  own  motion  If  in 
such  case  be  sets  it  aside?" 

In  Bank  of  Willmar  r.  Lawler,  78  hOnn. 
135,  80  N.  W.  868,  referring  to  the  effect  of 
the  statute  goremlug  motions  for  new  trial, 
the  Supreme  Court  of  Minnesota  said: 

"The  power  to  grant  a  new  trial  is  not  given 
to  the  district  court  by  statute.  The  power  of 
such  court  to  grant  a  new  trial  Is  not  like  the 
right  to  appeal  under  our  law,  conferred  by 
statute ;  it  is  inherent  in  courts  of  general  Ju- 
risdiction, not  given,  but  regulated  by  statute.' 
McNamara  v.  Mhm.  O.  By.  Co.,  12  Minn.  888 
(Gil.  269).  The  provisions  of  such  a  statute 
regulating  motions  for  new  trial  do  not  prevent 
the  court,  in  a  proper  case,  from  granting  a  new 
trial  on  its  own  motion." 

From  the  considerations  above  referred  to 
It  must  follow  that  the  trial  court  bad  the 
power  to  grant  a  new  trial  In  this  cause, 
even  when  his  attention  was  called  to  the 
reasons  for  so  acting,  solely  by  a  second  mo- 
tion for  new  trial  filed  out  of  time.  That  he 
did  not  abuse  his  discretion  In  so  acting  we 
have  already  Indicated. 

The  cause  should  be  affirmed. 

PSB  CUBIAM.  Adopted  in  ^ole; 
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CLBOCDNTS  et  aL  t.  JACKSON  OIL  A  GAS 

CO.  et  aL   (No.  7990.) 
(Sapreme  Court  of  Oklahoma.   Nor.  14,  IWl. 
TWheniing  Dwled  Dec  19, 1910.) 

(BflMua  ^p  M«  Oovrt.) 

1.  Oomucrrs  ^261(3)— BcscisaioN—IirABiL- 
ITT  or  Advebsk  Pabtt  to  Pebfobh. 

That  a  party  to  a  contract  has  no  fnndi, 
aasets,  or  property  with  which  to  make  pay- 
ments, or  from  whidi  he  can  secure  the  money 
to  make  the  payment  of  a  sum  contracted  to  be 
paid  for  certain  work  to  be  dcme,  constitutes 
such  a  failure  <^  consideration  as  will  authorise 
the  other  party  to  the  contract  to  rescind  the 
same  and  to  refute  to  perform  the  work  yet 
to  be  done  under  each  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Die.  1 1176;  Dec.  Dis.  «s»a61(S)J 

2.  Ottabahtt  «s>16(3)— lUQUiflxm  ov  OOH- 
TKA.OT— Consideration. 

An  agreement  to  perform  the  terms  of  a  eon- 
tract  which  the  party  has  a  right  to  rescind 
constitutes  a  consideration  separate  and  apart 
from  the  original  contract,  samcient  to  support 
a  guaranty  of  payment  by  third  parties. 

[Gd.  Note.~For  other  cases,  see  Guaranty, 
Cent.  Dig.  {  16;  Dec.  Dig.  «=»16(3).] 

Commlsalonera'  Opinion,  DlTialon  Now  2. 
Appeal  from  District  Court,  Jadtson  County; 
Geo.  O.  Orump,  Judge. 

Action  by  W.  P.  Glemezita  and  anotlier 
against  the  Jackson  Oil  &  Gas  Company  and 
others.  From  a  Judgment  saatalnliu^  a  de- 
murrer to  the  petition,  plaJntUts  an>eaL  Re- 
?ersed,  vltb  dlrecdons. 

S.  B.  Oarrett,  of  Altos,  for  plalntUCs  In 
error.  Bverett  Petxy,  of  Altos,  for  defend- 
anto  In  error. 

BUBFORD,  C.  This  Is  a  companion  case 
to  No.  7998,  101  Pac.  216,  decided  berewlth. 
The  discussion  of  principles  In  that  case  la 
adopted  herein.  In  this  case,  bowever,  the 
prlncUilee  aie  to  be  applied  to  raitlraly  dif- 
ferent allegations.  The  facts  alleged  in  the 
petition  and  essential  here,  not  set  oat  In 
the  opinion  In  No.  7998,  are  as  b>llowB: 
That  the  original  contract  for  drlUli^c  enter- 
ed into  between  the  Ja<^8on  County  Oil  & 
Gas  Company  and  plalntUTs  provided  that 
npon  completion  of  the  well  the  company 
dioold  pay  the  cost  of  pnlllng  casing  and  re- 
turning the  rig  and  tools  to  Electra,  Tex. 
Upon  the  same  day  that  plalntUFa  agreed 
to  contlnne  drilling  beyond  1.000  ffeet  and 
that  the  contract  of  guaranty  considered  In 
No.  7998  was  executed,  the  individual  defend- 
ants likewise  executed  and  delivered  tiw  fol- 
lowing instrument: 

"Know  all  men  by  these  presents,  that  where- 
as the  Jackson  County  Oil  &  Gas  Company  en- 
tered into  a  certain  contract  in  writing  with 
W.  P.  (dements  and  W.  E.  Green  for  the  drill- 
ing of  a  deep  well  near  Altus,  in  Jackson  county, 
OUahMUB,  bearing  the  date  of  October  29,  1914, 
and  wherein  it  was  farther  agreed  that  said 
Jackson  County  Oil  &  Gaa  Company  should 
pay  tile  expense  of  drawing  the  casing  ot  said 
well  and  returning  to  Electra,  Texas,  or  any 
o^r  point  to  which  the  coet  of  transportation 
would  be  no  greatw  than  to  Bawtra*  Xezas,  all 


of  the  tools,  rig.  easily  and  appUancee  In  driU* 
ing  said  wefl.  Mow,  therefore,  we,  the  under- 
signed officers  and  directors  of  the  Jadnon 
County  Oil  A  Gas  Company,  bind  ourselves 
severally  for  the  payment  ot  said  sums  agreed 
to  be  Mid  la  the  original  contrad:  for  the  re- 
turn of  aaid  rig,  casing,  to<^  and  appliances  so 
agreed  to  be  returned.  It  being  expressly  un- 
derstood that  each  par^  signing  tlus  guaranty 
shall  l>e  liaUe  tor  ^/t  of  said  exitenses.  Witness 
our  haiAls  this  lOu  day  of  January,  1915. 
[Signatures.]'* 

This  contract  was  treated  below  and  to  the 
briefs  here  as  one  of  guaranty.  Under  the 
rules  of  this  court  we  should  so  treat  It, 
where  parties  have  relied  apon  a  definite 
theory  below.  However  that  may  be.  It  does 
not  seem  to  be  material  to  determine  that 
guestlcHi,  as  we  think  the  allegations  of  the 
petition  are  sufficient  to  render  it  enforceable, 
either  as  an  original  obligation  or  as  a  guar- 
anty. 

[1 , 2]  The  consideration  for  th6  execution 
of  this  Instmment  Is  alleged  In  the  i)etitlon 
to  be  "that  the  plalntUTs  would  continue  to 
drill  said  well  to  a  deeper  depth  of  200  feet 
below  said  1,000  feet."  Is  this  a  considera- 
tion for  the  contract  of  January  16th  here 
treated  as  above  stated  as  one  of  guaranty? 
Obviously  not.  If  the  plalntUTs  were  requir- 
ed under  the  original  contract  to  drill  the 
additional  200  feet.  Were  the  plaintiffs  bo 
obligated?  The  petition  alleges  (very  dif- 
ferently from  the  petition  In  No.  7098)  that 
at  the  time  of  the  execution  of  the  guaranty 
"the  funds  of  the  Jackson  County  Oil  &  Gas 
company  were  exhausted,  and  the  said 
Jackson  County  OU  ft  Gas  Company  had  no 
assets  or  property  with  which  to  secure 
plaintiffs  for  their  services  in  drilling  said 
well  to  a  greater  depth  than  the  said  1,000 
feet"  As  against  a  demurrer,  which  admits 
the  facts  alleged  and  alt  fair  inferences  to 
be  drawn  therefrom,  we  think  this  is  suffi- 
cient to  bring  the  facts  within  section  984, 
par.  4,  Rev.  Laws  1910,  and  to  authorize  the 
plaintiffs  to  rescind  the  contract.  That  stat- 
ute authorizes  rescission  by  a  party  when 
"the  consideration,  before  It  is  rendered  to 
him,  fails  in  any  material  respect  from  any 
cause."  It  is  alleged  that  the  oU  company 
had  no  funds  to  pay  and  no  property  or  as- 
sets with  which  to  "secure  plaintiffs  for  their 
services."  True  the  original  contract  provid- 
ed for  a  cash  payment  and  not  for  securing 
plaintiffs  for  services  rendered,  but  as 
against  a  demurrer  we  think  it  can  fairly  be 
said  that  If  the  oil  company  could  not  se- 
cure plaintiffs,  it  could  not  secure  any  one 
else,  and  that  in  this  view  the  petition  alleg- 
es that  the  oil  company  did  not  have  and 
could  not  get  the  money  to  make  payments 
for  drllltng  the  200  feet.  Under  such  cir- 
cumstances we  hold  the  plaintiffs  had  a  right 
to  rescind  the  contract  It  is  clearly  to  be 
Inferred  from  the  petition  that  they  were  re- 
fusing to  proceed,  and  that  upon  the  execu- 
tion of  the  guaranty  th^  did  go  ahead  and 
do  the  drilling,  thus  waiving  the  right  to 
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rescind.  This  waiver  was  a  sufflctent  con- 
sideration to  nphold  the  contract  of  guar- 
a&t7.  This  Is  but  another  way  of  saying  that 
the  drilling  of  the  additional  200  feet  was  the 
consideration  ot  the  guaranty,  sloce  the 
plaintiffs,  by  reason  of  the  financial  condition 
of  the  oil  company,  were  no  longer  bound  to 
drill  the  additional  depth,  under  the  original 
contract  They  did  what  they  were  not  then 
bound  to  do,  because  absolved  therefrom  by 
reason  of  failure  of  consideration.  Not  even 
a  trustee  or  receiver  in  insolvency  or  bank- 
ruptcy can  force  the  execution  of  the  contract 
unless  he  Is  able  to  perform  his  part  The 
party  intending  to  enforce  the  contract  must 
be  able  to  perform  upon  bis  part  Florence 
Mining  Co.  T.  Brown,  124  U.  S.  386,  8  Sup. 
Ct  531,  31  L.  Ed.  424,  For  these  reasons  we 
are  of  opinion  that  the  contract  of  guaranty 
was  supported  by  a  sufficient  consideration. 
It  is  further  urged  that  tbe  original  contract 
provides  that  the  casing  was  to  be  drawn 
and  the  rig  and  tools  returned  only  in  event 
no  oil  or  gas  In  paying  quantities  was  found, 
and  that  Inasmuch  as  the  petition  falls  to 
allege  In  terms  that  no  such  minerals  were 
found.  It  falls  to  allege  the  happening  of  a 
condition  precedent  to  recovery.  With  this 
contention  we  do  not  agree.  This  petition  is 
before  us  upon  a  general  demurrer.  It  Is  al- 
leged that  tbe  casing  was  drawn  and  remov- 
ed, acts  commonly  known  to  be  inconsistent 
with  any  idea  of  a  producing  and  paying 
welL  Furthermore,  the  contract  of  January 
16th  does  not  call  for  payment  under  the 
terms  and  conditions  of  the  original  contract 
but  only  for  payment  of  the  amount  therein 
agreed  to  be  paid.  As  was  said  in  Lamm  & 
Co.  V.  Colcord,  22  Okl.  493,  08  Pac.  355.  19 
h.  R.  A.  (N.  S.)  901: 

"In  construing  the  language  of  an  instrument 
of  guaranty  for  the  puroose  <A  interpreting  the 
same  to  determine  the  intention  of  the  parties, 
it  sbtKdd  be  taken  most  strongly  against  the 
guarantor,  and  In  favor  of  the  party  parting 
with  bis  properl?  upon  the  faith  of  the  interpre- 
tation of  such  instrument  most  Cavorable  to  his 
rights." 

For  these  reasons  we  bold  the  petition  suf- 
ficient to  state  a  cause  of  action.  Tbe  judg- 
ment of  the  trial  court  Is  reversed,  with  di- 
rections to  set  aside  the  order  sustaining  tbe 
demurrer  to  the  petition  and  to  take  such 
farther  proceedings  as  may  be  proper. 

PER  OUBIAM.   Adopted  in  wh<d& 


REOBDON  T.  SMITH  ct  aL  (No.  6663.) 
(Supreme  Court  of  Oklahoma.  Dec.  12,  1916.) 

(SvUatrtu  bp  th€  Court.) 

1.  Indians  4=916(1)  —  Landi  —  I^eabe— Va- 
lidity. 

Where  a  fall-blood  Ohoctaw  allottee  leases 
allotted  lands  to  B.  on  November  28,  1906,  for 
a  term  of  five  years,  commenclog  with  the  date 
of  the  lease,  and  on  August  12,  1908,  leases  tbe 
same  lands  to  S.  and  others  for  a  term  of  five 


Tears  from  the  date  of  the  lease,  such  second 
lease  being  subject  to  Ae  existing  lean  fur  fin 
years,  which  by  its  terms  was  to  nm  until  1010, 
was  unauthorized  and  void. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  S  45;  Dec,  Dig.  «=>iea).] 

2.  Lanolobd  -and  Tehaitt  «=3>26— I«asb  — 
Record— NECKSsrrr  roa  Ack^towlkdoment. 
Section  660,  c.  27,  Mansfield's  Digest  Ark., 
in  force  in  Indian  Territory  before  statehood, 
providing,  "Deeds  and  instruments  of  writing 
ior  the  conveyance  of  any  real  estate,  or  by 
which  any  real  estate  may  be  affected  in  law 
or  equity,  shall  be  proven  or  duly  acknowledged 
in  confonoity  with  tbe  provisions  of  this  act 
before  they  or  any  of  them  shall  be  admitted  to 
record,"  required  thaQ  a  lease  of  land  be  acknowl- 
edged before  sncfa  lease  would  be  oititled  to  rec- 
ord, and  any  purported  recording  of  an  imac- 
knowledged  lease  would  be  a  nulu^. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  Si  76-79 ;  Dec.  Dig.  «=526.J 

5.  Indians  «=»18(2)— liANDS— Lbasb— Recobd. 

Act  Cong.  June  28,  1898,  c.  617,  30  Stat 
607,  known  as  the  "Atolia  Agreement  requiring 
and  providing  that  every  lease  which  is  not  evi- 
denced by  writing,  or  which  is  not  recorded  In 
the  clerrs  office  of  the  United  States  court  toe 
the  district  in  which  tbe  land  i«  located,  within 
three  months  from  the  date  ot  Its  execution, 
shall  be  void,  an  unacknowledged  leaae  oi  an  In- 
dian allotment  even  though  entered  ot  raeord. 
would  be  a  nullity  and  void. 

[Ed,  Note.— For  other  cases,  see  Twlians, 
Cent  Dig.  I  46;  Dec  Dig.  «»16(2).] 

4.  BnoTHxNT  «s»0(8)— BxQHT  or  AOUOIF-^- 

TU  OF  PX^NTIFF. 

Plaintiff  In  ejectment  must  recover  upon 
the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  that  of  his  adversary. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  i$  18,  20-24,  27;  Dee.  Dig.  «»9(S).J 

Commissioners'  Oplnlcm,  D1t18I<hi  Na  1. 
Error  from  District  Court  Marshall  County ; 
Jesse  M.  Hatchett,  Judge. 

Action  by  C.  R.  Smith  and  others  against 
J.  P.  Reirdon.  Judgment  ft>r  plaintifEs,  and 
defendant  brings  enos.  Beversed,  wltii  di- 
rections to  «nter  Judgment  for  defendant 

Oeorge  EL  Blder  and  B.  S.  Hurt,  both  of 
MadUl,  tax  plaintiff  In  error.  Kebnamer  & 
(3oakley,  of  Bfadlll,  for  def^tdanta  in  error. 

BUMMONS,  a  This  action  was  begun  in 
the  district  court  of  ICarshaU  county  April 

6,  1916,  by  the  defendants  In  error,  berelii- 
after  styled  plalntUb,  against  tbe  plaintiff 
In  error,  hereinafter  styled  defendant,  in 
ejectment  and  for  the  raoovery  of  mesne  prof- 
its of  a  tract  of  land  in  Marshall  county,  the 
fOlotment  of  a  full-blood  Choctaw  Indian. 

Ward  Webster,  the  allottee,  on  December 
6,  1903,  executed  a  lease  to  the  defendant 
for  said  tract  of  land  for  a  term  ot  five  years. 
This  lease,  though  recorded  in  the  recording 
district  at  Tlshondngo,  was  not  a(^owledg- 
ed.  On  the  28th  day  of  November,  1906,  the 
allottee  executed  to  defendant  another  lease 
of  said  land  for  the  full  term  of  five  years. 
On  August  12,  1908,  the  allottee  executed  to 
plaintiffs  a  lease  of  said  land  for  a  term  of 
five  years.  On  September  4,  1909,  the  allot- 
tee executed  a  lease  of  said  lands  to  defend- 
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ant  for  a  term  of  three  years,  commencing 
Morember  28.  1910. 

Flalntlffa  claim  to  be  oitiltled  to  the  pos- 
BCBsloD  and  the  rents  and  profits  of  said  lands 
after  the  expiration  of  the  second  lease  to 
defendant  on  November  28,  1910.  The  case 
was  tried  to  the  court  without  the  interven- 
tion of  a  Jury,  reeultlns  In  a  Jndj^ent  for 
plalntlflb  In  the  sum  of  $216,  as  the  rents  and 
profits  of  said  land  fbr  the  years  1911  and 
1012,  and  a  finding  that  at  the  time  of  jadg- 
ment,  because  of  the  expiration  of  their 
lease,  the  plaintiffs  were  not  entitled  to 
possession  thereof.  To  reverse  this  Judg- 
ment, defendant  prosecutes  this  proceeding  In 
error. 

[1]  This  case  Is  governed  by  the  decision 
of  the  Supreme  Court  of  the  Dnlted  States  In 
case  of  United  Stat^  v.  Noble,  237  U.  S.  74, 
86  Sup.  Ot  632,  69  U  Ed.  844.  It  is  there  held 
In  construing  the  act  of  Congress  governing 
the  leasing  of  Quapaw  allotments,  which  in 
Its  terms  Is  substantially  similar  to  the  act 
of  Congress  governing  the  leasing  ot  Choctaw 
allotments  except  that  In  the  case  of  Choc- 
taw allotments  the  Umltatlon  to  which  a 
lease  might  extend  Is  five  years,  while  In  the 
case  of  Quapaw  allotments  It  might  otend  to 
ten  years,  that  a  lease  for  ten  years,  made  In 
1905,  subject  to  an  existing  lease  fear  ten 
years  on  the  same  property,  which  by  Its 
terms  was  to  run  to  1912,  was  unauthorized 
and  void.  At  flie  time  the  lease  under  which 
plaintUh  dalm  was  taken,  the  lease  to  de- 
fendant taken  In  1005  had  more  than  two 
years  to  run,  and  If  this  lease  was  valid 
plalntlflb'  lease  would  fall  under  the  ban  of 
Oie  decision  of  the  United  States  v.  Noble, 
supra,  and  be  of  no  effect  It  remains,  there- 
fore, to  be  determined  whether  or  not  the 
lease  to  defendant  executed  In  1005  was  val- 
id and  effectual. 

[S]  The  trial  court  considered  the  first  lease 
to  defendant,  executed  in  1003,  as  being  of  no 
force  and  effect,  and  treated  the  lease  to 
defendant  In  1905  as  valid,  and,  following 
the  decisions  of  this  court,  prior  to  the  de- 
cision In  United  States  v.  Noble,  supra,  held 
the  lease  to  plaintiffs  to  be  a  valid  lease  ef- 
fective upon  the  expiration  of  the  lease  to 
defendant  made  In  1006,  and  h^  the  third 
lease  to  defendant  made  In  1009  as  void  and 
of  no  effect  We  think  the  trial  court  cor- 
rectly Interpreted  the  lease  of  1003.  The 
Atoka  Agreement  (Act  Gong.  June  28, 1898, 80 
Stat  405,  607)  provides: 

"Every  lease  which  is  not  eTidenced  by  writ- 
iag,  setUng  out  specifically  the  terms  thereof,  or 
which  IB  not  recorded  in  the  clerk's  office  of  the 
United  States  court  for  the  district  in  which 
the  land  ia  located,  within  three  months  after 
the  date  of  Its  execution,  shall  be  void,  and  the 
purchaser  or  lessee  shall  acquire  no  rights  what- 
ever by  an  entry  or  holding  thereunder." 

By  act  of  Congress  approved  February  10, 
1903  (32  Stat.  841,  c  TVT),  known  as  the  Be- 


cordlng  Act,  chapter  27,  Uansfleld's  Digest, 
1884,  so  fer  as  the  same  was  ai«)llcable  and 
not  inconsistent  with  any  act  of  Congress, 
was  extended  to  the  Indian  Territory. 

[2]  Section  660,  c  27,  Mansfield's  Digest, 
Is  as  follows: 

'I'AH  deeds  apd  other  instruments  in  writing 
for  the  conveyance  of  any  real  estate,  or  by 
which  any  real  estate  may  be  affected  In  law  or 
equity,  sliall  be  proven  or  duly  acknowledEed  in 
conformity  with  the  provisions  of  this  act  before 
they  or  any  of  them  shall  be  admitted  to  record." 

It  follows,  therefore,  that  the  first  lease  of 
lOOS,  not  having  been  acknowledged,  was  not 
entitled  to  record,  and  the  purported  record- 
ing of  the  same  was  a  nullity.  Campbell  v. 
Richardson,  6  Okl,  376,  51  Pac.  659;  Bay  r. 
Southern  Trading  Ga.  20  OkL  242.  116  Pac. 
810,  Therefore  tSils  lease  was  not  record- 
ed as  required  by  the  act  of  June  28,  1S08, 
and  was  vcAd  and  of  no  effect  The  defend- 
ant therefore  was  free  to  enter  into  a  new 
lease  with  the  allottee,  which  he  did  In  1005, 
and  we  concise  that  the  trial  court  correct- 
ly held  the  lease  of  1005  was  valid  and  ef- 
fectuaL 

[4]  The  comt,  bocwever,  erred  in  holding 
the  lease  of  plaintiffs  executed  in  1006  to  be 
a  valid  lease.  Thhi  lease,  iqioa  Uie  authority 
of  United  States  v.  Noble,  supra,  waa  an 
"overlapping  lease,"  and  therefore  Toid  and 
of  no  effect  It  does  not  matter  whether 
not  the  lease  to  defendant  executed  In  1900 
was  void,  for,  the  plalntifib'  lease  being  void, 
they  had  no  title  upon  which  to  maintain 
this  action,  since  the  plaintiff  in  an  action  In 
ejectment  must  recover  upon  the  strength  oS 
his  title,  and  not  vpon  the  weakness  of  that 
of  his  adversary.  Mullen  v.  Glass,  43  Okl 
540,  148  Pac.  670;  Shaffer  T.  Turner,  43  OlcL 
744,  144  Pae  366. 

The  Judgment  of  the  court  below  should 
be  reversed,  with  directions  to  enter  Judg- 
ment for  the  defendant 

PBBOUBIAM.  Adopted  in  wbole. 


BOGERS  T.  MILI/IKflN  OIL  CO.  et  aL 

(No.  7320.) 

(Supreme  Court  of  Oklahoma.  Oct  24,  1910. 
Behearing  Denied  Nov.  14,  1016.  Second 
Petitltm  for  Behearing  Denied  Jan.  9,  1917.) 

(SyUabuM  by  the  Court,) 
1,  Damaobs  «=>163(1)— Oil  ano  Gas  TjEase— 

FOBVBITUBS^LlASILrrY  FOB  DAlCAQKa. 

Assuming,  without  deciding,  that  an  action 
in  damages  ues  for  failure  by  the  lessee  or  bis 
aesigns  to  execute  upon  demand  a  release  of 
an  oil  and  miniiw  lease  which  had  become 
forfeited,  mm  th&t  Uie  plaintiff  having  relied 
for  proof  of  measure  of  damages  upon  an  al- 
leged contract  for  sale  of  a  lease  upon  the  same 
land,  he  must  prove  either  that  he  had  a  valid 
contract  with  such  prospective  purchaser,  en- 
forceable according  to  its  terms,  had  the  release 
by  defendant  been  executed,  or  that  such  pro- 
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■pecttre  pordiaaer  mnild  have  completed  the 
contract,  lesardlfln  of  Its  •nftneeability,  had 
snch  release  been  ezecnted. 

[Ed.  Note.— For  other  caaea,  see  Bamage^ 
Cent  Dig.  H  464.  465;  DecTlMg.  ^163a)J 

2.  Dahaoxb  «s9l90— On.  and  Oas  Lu»— 

FOBFEmm— LlABIUTT  TOK  DaHAQBB. 
Evidence  examined,  and  held,  that  the  plrfin- 
tlfl  in  this  case  failed  to  prove  a  contract  en- 
forceable had  the  defendant  executed  a  relense, 
or  that  the  prospective  porchaser  would  have 
MRipleted  the  same  upon  the  execudon  of  such 
a  release,  and  that  therefore  a  demurrer  to  the 
evidence  was  properly  sustained. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent,  Dig.  I  613;  Dec.  Dig.  ^190J 

Comraissionera'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Pawnee  Coun- 
ty; L.  M.  Foe,  Jadge. 

Action  by  J.  L.  Rogers  against  the  Mllll- 
ken  Oil  Company  and  another.  From  a  Judg- 
ment for  defendants  on  a  demurrer  to  the 
evidence,  plaintiff  appeals.  Affirmed. 

McNleU  &  McNieU  and  L.  V.  Orton,  all  of 
Pawnee,  for  plaintiff  la  error.  Rice  &  I^- 
ona,  of  Tulsa,  for  defendants  In  error. 


BURFORD,  O.  The  gist  of  plaintiff's  ac- 
tion was  that  he  was  the  owner  of  160 
acres  of  laud  In  Pawnee  county ;  that  he  had 
executed  an  oil  and  gas  mining  lease  there- 
on which  bad  passed  by  various  assignments 
thereof  to  one  Turner  and  the  Milllken  Oil 
Company;  that  such  lease  provided  that  it 
should  continue  for  a  term  of  2  years,  or  as 
long  as  oil  or  gas  was  found  in  paying  quan- 
tities. By  certain  provisions  It  appeared  tbflt 
npon  the  payment  of  certain  sums  the  life  of 
the  lease  might  be  extended  for  a  period  of 
about  2^4  years  from  the  date  of  its  execu- 
tion; that  a  dry  bole  had  been  drilled  upon 
the  land  by  the  Milllken  OU  Company,  and 
that  no  payments  having  been  made  and  no 
oil  or  gas  having  been  found  within  the 
2  years,  that  the  lease  became  forfeited  by 
its  terms;  that  thereafter  a  well  was  drilled 
near  this  land  which  caused  Its  leasing  val- 
ue to  become  quite  large,  and  that  plaintiff 
had  an  opportunity  to  lease  the  same  to  one 
P.  D.  McConnell  for  the  sum  of  $8,000  bonus 
and  $3,000  rental,  upon  procuring  an  ab- 
stract of  title  to  said  land  which  "would 
show  tbe  same  free  and  clear  from  any  de- 
fect"; that  the  abstract  of  title  was  sub- 
mitted and  a  release  from  the  Milllken  Oil 
Company  and  Turner  requested  by  the  ex- 
amining attorney  to  perfect  the  title;  that 
plaintiff  requested  the  executim  of  such  re- 
lease, which  was  refused,  and  that  by  rea- 
son thereof  the  plaintiff  could  not  complete 
bis  contract  with  McConnell,  to  bis  damage 
In  the  amount  of  the  bonus  and  the  rental. 
It  was  also  alleged  that  shortly  after  the 
release  was  demanded  and  refused  a  dry 
bole  was  drilled  near  plaintlfTs  land,  which 
caused  It  to  entirely  lose  its  leasing  value. 


It  was  furtber  pleaded  tbat  tbece  was  a 
general  custom  In  the  neighborhood  of  this 
laud,  knowB  to  defendant,  to  execute  re* 
leases  of  oil  and  gaa  leases  wbldi  had  ex- 
pired. 

Upon  tbe  trial  Uw  evidence  deTeI(«ied 
facta  In  relation  to  the  execution  and  deliv- 
er? of  the  lease  assigned  to  the  Milllken  Oil 
Company;  that  such  lease  had  beonne  for- 
feited, and  tbat  the  MUllken  OU  Company 
claimed  no  Interest  tn  the  land,  bat  had  ro> 
fused  to  execute  the  release  requested  tw> 
cause  both  Turner,  its  assignor,  and  plaltt* 
tiff,  tbe  original  lessor,  were  each  demanding 
tbat  a  release  be  made  to  them  respectively; 
that  plaintiff  bad  entered  into  a  contract, 
which,  if  It  was  in  writing,  is  not  contained 
in  the  record,  with  an  agent  of  McConnell, 
to  lease  this  land  upon  the  terms  and  for 
tbe  sums  alleged  In  the  petition;  that  the 
agent  was  orally  authorized  by  McConnell  to 
make  such  contract.  A  lease  was  executed 
by  Rogers  and  wife  and  deposited  In  tbe 
bank,  together  with  a  draft  for  $8,000  drawn 
on  McConneU  and  payable  "upcm  approval 
of  abstract"  The  abstract  was  made  up 
and  forwarded  to  McConneU  at  Tulsa  and 
submitted  to  Benjamin  Rice  of  tbe  firm  ot 
Rice  &  Lyons,  attorneys  at  Tulsa.  Mr.  Rice 
called  the  attention  of  Rogers  to  the  lease 
to  Turner  and  tbe  MUllken  OU  Company, 
and  stated  that  a  release  of  their  Interests 
must  be  obtained.  No  other  objection  was 
then  made.  Rice  &  Lyons,  however,  were 
not  McConneU's  attorneys,  but  represented 
some  parties  to  whom  McConneU  was  trying 
to  seU  the  lease.  After  much  correspond- 
ence the  MUllken  OU  Company  refused  to 
execute  a  release.  It  was  shown  tbat  Tur- 
ner would  have  released  had  the  Milllken 
OU  Company  done  so.  There  was  proof  suf- 
fldent  to  go  to  the  Jury  upon  the  question 
of  McOonneirs  flnandal  responsibility  for 
the  purchase  price  and  rental  prescribed  In 
the  new  lease. 

[1,2]  It  Is  plaintiff's  theory,  based  upon 
CampbeU  v.  Harsh,  31  Okl.  486,  122  Pac 
127,  and  kindred  cases  in  this  court,  that 
the  lease  held  by  defendants  constituted  a 
cloud  upon  his  title  for  the  reason  that  It 
would  require  evidence  dehors  the  record  to 
establish  that  no  oil  or  gas  had  been  found 
In  paying  quantities  within  tbe  2  years,  and 
that  the  prescribed  rental  bad  not  been 
paid;  that  a  dnty  rested  npon  the  defend- 
ants, aft^  their  rights  under  the  lease 
ceased,  to  execute  a  release  of  record;  and 
that  by  fiUItng  to  perform  this  du^  they 
had  rendered  thonselves  liable  in  damages. 
Assuming,  without  deciding,  that  all  these 
pn^oBitlons  are  sound.  It  remains  to  be  seen 
whether  or  not  plaintiff  made  proper  proof 
of  damage.  He  relied  solely  upon  tbo  ape- 
cial  damage  arising  out  of  the  follnre  of  his 
contract  with  McConneU,  To  establish  such 
damage  it  seems  clear  that  he  must  prove 
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elttier  thtft  lu  had-  a  rtJSA  enftncwUe  con- 
tiact,  had  the  releaaa  by  defendant  been 
executed  wbeo  daamnded,  or  that,  had  such 
nlease  been  bo  ezacated,  MeOoaneH  would 
have  oompleted  the  contract,  r^rdleas  of 
Its  cnforoaabtUty  asalost  blm. 

The  seooad  oondltloiL  Is  *i*wi«i*^tft^i  Me* 
Oonnell's  undlsinitea  testlnUHiy  that  be 
would  not  have  paid  the  draft  and  taken  up 
tbe  lease  had  the  MlUlken  release  been 
properly  obtained,  for  the  reason  that  he 
only  deelnd  the  lease  to  resell  It,  and  that 
his  prospective  purchaser  declined  to  buy. 
The  plaintiil  Is  then  remitted  to  the  thew  y 
of  an  enforceable  contract  Again  assum- 
ing, without  deciding,  tbe  legal  existence  of 
all  other  elements  of  tbe  validity  of  this  con- 
tract with  McConnell,  tt  clearly  appears 
from  the  exhibits  filed  in  the  cause  tliat 
plaintiff,  bad  tbe  MUliken  release  been  exe- 
cuted, did  not  under  his  own  theory  have 
a  title  "free  and  clear  at  any  defect,"  the 
kind  of  tiUe  whldb  his  amended  petition  al- 
leges he  was  boand  to  deliver  to  McCon- 
neU.  The  chain  of  title  shows  on  nnreleased 
oil  and  gas  mining  lease,  dated  March  11. 
1904,  to  the  Indep^daat  Oil  &  Gas  Com- 
pany, which,  it  the  ratals  therein  provided 
had  bom  paid  and  accepted,  would  not  ex- 
pire until  10  years  from  its  date.  Under 
plaintiff's  theory  it  would  require  evidence 
dehors  tbe  record  to  establish  nonpayment 
of  these  rentals,  and  there£k>Fe  this  lease 
would  be  a  cloud  vpcm  his  title. 

There  also  an»ears  an  absolute  grant  of 
ooe-ststeentb  of  tbe  oil  and  gas  under  80 
acres  of  the  land  deacrlbed.  This  Instra* 
ment  has  no  drUllng  or  rental  terms,  and  to 
nnreleased. 

There  also  ai^ears  an  unreleased  oil  and 
gas  lease  to  the  Big  Wolfe  OU  ft  Gas  Com- 
IMUiy,  which,  nnder  plaintiff's  theory,  to  also 
a  cdoud  on  tltlo  and  two  unreleased  mort- 
gagee all  prlM  in  date  to  tbe  lease  assigned 
to  defendant,  and,  of  course,  to  the  lease 
tendered  McConnell.  Althouj^  tbe  question 
was  asked,  it  is  not  shown  in  the  record 
that  the  abstract  would  have  been  approved 
In  si^e  of  these  defects  had  the  MlUiken  re- 
lease been  executed.  True  this  was  the  only 
defect  caned  to  plaintUf's  attutioB  by  Bioe^ 
bat  there  to  no  evidenoe  that  had  Uie  ab- 
stract been  finally  submitted  to  blm  he 
wonld  not  have  fotmd  other  defocta  or  that 
HcOonnell  bad  agreed  to  be  bound  by  hto 
opinion.  Under  this  state  of  tuct  it  must 
be  .beld  that  plalndfl  teiled  to  prove  tbat  be 
could  have  enlbreed  hto  cratract  wltb  Me- 
Ooanell  meapt  fl»r  tin  fbalt  of  dflfBudant, 
and  tbersfbre  failed  to  prove  any  damage 
yeaoltant  IMm  •  deCukdanfs  fidhire  to  act 
nSm  cflOM  arose  prior  to  the 'passage  of  the 
aofe  (Sees.  U  1915,  60(9  reqdtoliig  tbe  ez»> 
eatkm  of  a  seieaae  oC  coqriied  leaae%  And 
OMt  act  to  not  eonsidered  herein. 
.  raie  jUdgmmt  of  tbe  trial  court  a—hitii- 


ins  tbe  'ddtaMnr  tfr  ttte 'MSAanee  wag  odr- 
rect  and  Is  afflriaed. 

PBB  CUBIAU,  Adopted  In  wbole^ 


In  re  COMBS'  ESTATE.  (No.  8224.) 
(Supreme  Oowt  of  Oklahoma.  Dec  12,  1916.) 

(SyUabut  hjf  the  Court.) 

1.  Appial  and  EaaoB  «=?643(3)— BxooBn— 

AniBSNTICATION— AkEN  DMSNT. 

A  certificate  of  the  clerk  of  the  district  court 
to  a  transcript,  which  is  attached  to  a  petition 
in  error  and  filed  In  this  court,  within  the  time 
lunited  for  appeal,  may  be  aio^ded  upon  order 
of  this  conrt  made  prior  to  final  decisi<m,  but 
after  the  time  for  filing  such  appeal  has  expired. 

[Etd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2788,  2791;  Dee.  INg. 
643(3).] 

2.  Appkai.  akd  BaaoB  «s»486— AppncuTi  Jtr- 

BISDICmON— ApPKA&AJfCE— EfFBCT. 
Jurisdiction  is  not  conferred  upon  this  court 
by  a  general  appearance  of  the  sole  defendant 
in  error,  made  after  tbe  time  for  filing  an  appeal 
lias  expired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
'Error,  Cent  Dig.  SS  2184^-2190;  Dec  Dig.  <S=> 
4SC.] 

3.  Appeai,  and  Erbob  «»409— Pbocbeoinqs 

FOB  TbANBFKB  op  CAUSB-^UinCONS  IN  EB- 
BOB— DzaiGNATION  09  COUBT. 

A  Bummona  in  error  which  described  the 
Judgment  appealed  from  as  rendered  in  tbe  coun- 
ty court  when  it  should  properly  have  described 
such  judgment  as  rendered  in  the  district  court 
will  not  be  beld  so  defective  as  tx>  work  a  dis- 
missal of  the  cuise,  unless  it  awear  that  the 
defendant  io  error  so  summoned  was  deceived 
thereby  to  his  prejudice. 

[Ed.  Notev— For  othor  cases,  see  Appeal,  and 
Bnor,  Cent  Dig.  |  2184;  Dee.  Dig.  «=»40ej 

4.  Apfbax,   and    Ebbob  <=»532— Bboobd— 
What  CoNarrmnBS— Etidknob. 

Evidenoe  taken  in  the  county  court  upon  a 
petition  to  admit  a  will  to  probate,  which  is  not 
introduced  in  evidence  in  the  district  court,  by 
stipulation  or  otherwise,  upon  a  trial  of  the  is- 
Bues  de  novo  npon  appMtl  to  that  court,  is  not 
part  of  tbe  record  in  toe  dtotrict  court  and  will 
be  stricken,  upon  motion,  from  a  transcript  of 
tbe  record  of  such  district  court  presented  here 
upon  appeal. 

[£}d.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  »  2899-2401 ;  Dec.  £Ng.  «s» 
532.J 

5.  Appbai.  and  £bsob  ^b628(D— BaooBD— 
Scope  and  CoaxBiim— Moxioh  vob  New 

Tbial. 

A  motion  for  new  trial,  not  made  a  part  ot 
the  record  by  bill  <tt  excaptiaiis^  to  not  a  pn^wr 
I>art  of  a  transcript 

[Ed.  Note,~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2884,  fflSS,  2387 ;  Dec. 
Dig.  i»528(l).r 

CommissjoPCTs*  OpAnlon,  Dlvtolon  Na  2. 
Annal  from  District  Oonrt,  Muskogee  Ooim- 
ty;  Oca  a  Onmp^  Jadsh 

In  tiie  .matter  ai  tlie«flfeate  «if  Aaanda  M. 
Oomba^  deceased.  From  a  judgment  admit- 
ting tlie  wUl  m  pn>l»t«»-  eeatestanta  appeal, 
Heard  aa  medon  to  gtrike  and  to  dtomln  .ap- 
peal.  Giairted  ,lD  part,  and  denied  In  part 
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J.  a  GatnptMU,  O.  P.  Qofcwabi,  N.  Max- 
67)  and  Kelly  Browu,  all  of  Mnafeogee^  for 
plainUfl  In  error.  Franklin  ft  Carey,  of  Mna- 
kogee,  f(v  dBfiendant  la  error. 

BURFORD,  O.  This  proceeding  wag  Insti- 
tnted  or^lnally  In  the  coanty  court  of  Mus- 
kogee county,  to  efPert  the  probate  of  an  al- 
leged lost  will  of  Amanda  M.  Oombe,  deceas- 
ed. The  county  court  denied  the  protMte, 
and  the  prt^onent  of  the  will  appealed  to  the 
district  court,  where  the  cause  was  heard  de 
noTo  and  the  will  admitted  to  probate.  The 
contestants  ai^aled  to  this  court  by  petition 
In  error  and  transcript.  After  the  appeal 
had  been  lodged  In  this  court  more  than  60 
days,  and  after  more  than  8  months,  from 
the  date  of  the  final  Judgment  In  the  district 
court,  the  proponents  of  the  will,  defendants 
In  error  here,  moved  to  dismiss  the  appeal, 
alleging  both  Jurisdictional  and  nonjuiisdic- 
tlonal  grounds.  Thereupon  the  contestants, 
plaintlffs  In  error  here,  asked  leave  to  amend 
the  transcript.  Upon  this  motion  this  court 
granted  an  order  "allowing  the  record  to  be 
withdrawn  for  correction,  same  to  be  made 
before  the  trial  court  on  5  daya*  notice 
to  the  adverse  party,  the  recM^  to  be  return- 
ed to  this  court  within  25  days,  the  amend- 
ment BO  made  to  be  without  prejudice  to 
queutton  the  right  to  make  the  same."  The 
record  has  been  returned  to  this  court  It 
appears  that  the  only  amendment  made  Is  a 
new  certificate  to  the  transcript  by  the  clerk 
of  the  trial  court.  It  Is  admitted  that  the 
former  certificate  was  defective.  Proponents 
now  renew  their  motion  to  dismiss  upon  the 
original  grounds  therein  contained  and  the 
additional  ground  that  the  amendment  was 
not  made  "before  the  trial  court"  Tbey 
also  move  the  court,  In  the  event  their  motion 
to  dismiss  Is  overruled,  to  strike  certain  por- 
tions of  the  alleged  transcript  Tbeee  mo- 
tl(ms  are  before  us  for  decision. 

[1]  Taking  np  the  various  qnestlonfl  In 
their  logical  order,  it  seems  to  be  admitted 
that  the  original  certificate  to  the  transcript 
was  BO  defective  as  to  conkpeL  a  dismissal  of 
the  cause,  unless  such  certificate  can  be  and 
Is  properly  amended.  It  does  not  appear  that 
contestants  made  the  amendment  before  tlie 
trial  court  While  It  Is  not  our  desire  or 
purpose  to  sanction  modification  of  the  or- 
ders of  this  court  by  counsd,  without  our 
knowledge  or  cons^t  yet  it  Is  our  desire  to 
pass  upon  the  csbos  presented  to  us  upon 
their  merits  where  counsel  obsare  the  set- 
tled rules  of  practice,  the  orders  of  this 
court  and  the  necessaxy  Jurisdictional  re- 
qniiem^ts  sufficiently  to  enable  n»  to  do  so. 
In  the  press  of  business  the  original  order  al- 
lowing the  amendment  was  made  with  the 
Idea  In  mind  t2Mt  this  appeal  was  by  petltlMi 
In  error  and  case-nade,  that  fdr  euA  reason 
an  amradment  cotfld  only  property  be  allow- 
ed nnder  the  safeguard  of  the  presence  and 
approval  of  the  trial  court,  and  were,  such 
Qm  case  we  would  be  disposed  to  hold  coun- 
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set  to  a  strict  conqkttaoce  -with:  tte  order. 
HowsvOT,  the  trial  owrt  has  'Uttle  or  no 
functions  to  perfcmrit  In  relation  to  a  tran- 
BCript  It  Is  property  cettifled  by-  tlie  detk. 
It  de»  not  appear  that  the  twwenoe  of  the 
trial  court  would  have  served  any  useful  pur- 
pose tn  making  this  anmdment  Had  our  at- 
tmtlon  been  called  to  the  tana  of  this  ap- 
peal, the  original  order  would  have  beat  modi- 
fied. Such  being  the  case  we  are  disposed  to 
l«ss  over  the  noncompllanoo  of  couns^  with 
the  terms  of  the  original  order,  and  to  ooor 
slder  the  amendment  as  oiade. 

TbB  questiou  then  arises  as  to  whether  a 
detective  certificate  of  the  derk  may  be 
amoided  so  as  to  ocmstltnte  a  proper  cer- 
tificate after  the  time  for  lodging  an  appeal 
In  this  court  has  expired. 

In  Walcfaer  v.  Stone,  16  OkL  180,  70  Pac 
7T1,  the  question  here  Involved  was  directly 
decided,  the  court  h<dding  tihe  certificate  to 
the  transcript  In  that  case  to  be  insuffldentt 
and  that  It  could  not  be  amended  after  one 
year — the  thai  period  of  limitation  for  filing 
appeals — had  expired.  Walcher  v.  Stone, 
however,  was  decided  upon  the  statute  then 
In  force  and  the  general  prlncdplee  applicable 
to  amendments.  Since  that  decision  the 
statute  now  embodied  In  section  6243,  Kev. 
K  1910,  was  passed,  l^t  sectlMi  ^rorldeo, 
In  part  as  follows  (Italics  ours): 

"If,  after  any  record  or  case-made  is  filed  m 
the  appellate  court,  in  either  matter  a  dvil  or 
a  criminal  cause,  it  shall  appear  that  any  motion 
which  is  of  record  In  the  court  from  which  the 
appeal  ia  taken,  touching  the  cause  appealed,  or 
that  any  evidence  hea^  on  the  trial  of  said- 
cause,  or  that  any  stataraent  or  certiftcaU  or  mo- 
tion, or  other  matter  i*  ownUteA  from  soch  rec- 
ord or  case-made,  or  are  ht»u0oienfty  atated 
therein,  the  appellate  court  may,  on  its  own  mo- 
tion, or  on  motion  of  any  party  to  snch  caiue 

*  *  *  prepare  such  omitted  parts,  and  file 
such  corrections  in  the  appellate  court,  with 
like  force  and  effect  as  though  .such  corrected  or 
added  parts  had  been  ori^ally  Incorporated 
in  the  record  or  case-made,  when  first  filed 

*  *  *  and  such  order  to  cocrect  or  leave  so 
to  do,  may  be  had  any  time  before  the  cause 
is  finally  decided  by  the  appellate  court." 

Since  the  passage  of  this  statute,  this 
court  has  dismissed  cause  for  insnffldent  cer- 
tificate to  the  tnuseript  died  therein,  but  In 
these  cases  It  does  not  appear  that  time  wsA 
an  application  to  amend.  We  have  held  that 
the  amendment  to  be  made  must  be  an  amend- 
ment as  such,  and  that  therefore  a  case-made 
could  not  be  sidistltnted  for  a  coffg  thereof 
after  the  time  for  appeal  had  eag)lred  (Greek 
Realty  Ck>^  v.  Olty  of  Muskogee,  ISS  Pac. 
180);  btit  the  particolar  imartlon  b«re  In- 
volved appeals  to  be  now  before  us  for  the 
first  time  sinoe  the  passage  <ft  the  statute 
above  quoted.  Goimsel  dte  nmny  cases,  all 
of  which,  and  many  otlMffs,  have  been  cue* 
fully  examined.  The  case  in  this  court  com- 
ihg  nearest  to  snstalnUg  the  motion  to  dis- 
miss Is  Jordoh  V.  St  li.  &  S.  F.  B.  Go.,  W 
OkL  8M^  148  Pac.  46.  In  that  case,  however, 
th^re,  w^a  no  certificate  whatever,  and  ttw 
reqneflt  to  amend  was  first  made  nptni  re- 


Digitized  by  Google 


OkL)  IN  -RE  00UBS*ilST4-TB, 


beartng,  and  aftor  a  flml  decisioD  dlsmlsslDg 
the  caose  had  been  rendered  by  this  coart 
By  Its  own  terms,  ther^ore,  the  tUne  with- 
in which  section  5243,  Bopra,  mlsht  be  Invok- 
ed, had  passed.  Turning  to  the  statute  it 
seems  that  the  present  application  Lb  clearly 
within  its  tunas.  Amendment  Is  sought  pri- 
or to  final  dectelon  of  a  "certificate"  which  Is 
"insufilciently  stated."  But  It  is  nrged  that 
Jurisdiction  In  this  court  Is  only  acquired  by 
the  filing  within  the  dme  limited  by  statute  of 
a  petltitm  in  error  attached  to  a  case-made  or 
transcript,  and  if  there  Is  no  case-made  filed 
here  and  the  papers  filed  with  the  petltlim 
In  error  being  insufflciently  certified,  they  are 
not  a  transcript,  and  that  therefore  Jurisdic- 
tion fails.  The  answer  Is  fomd  in  the  stat- 
ute itMll  Aa  now  amended  there  is  a  prop- 
er transcript  attached  to  the  petition  In  er- 
ror. The  amendmoit  has  "Uke  torca  and 
^Etect"  aa  thongh  "originally  incorporated" 
In  the  iSMord  before  ns.'  By  the  very  terms 
of  the  statute  the  amendment  relates  back 
to  the  date  of  filing  and  makes  perfect  as  of 
that  date,  that  which  was  before  imperfect 
It  Is  In  effect  an  amendment  nunc  pro  tnnc^ 
and  the  record  being  r^rded  es  filed  In  its 
present  form,  as  of  the  original  date  of  filing, 
jurisdiction  la  acquired  within  the  terms  of 
the  statute  regulating  aK>ealB.  We  regard 
this  statute  as  but  one  of  the  expressions  of 
the  modem  tendent^  of  both  courts  and  law- 
makers, a  tendency  both  proper  and  Just,  to 
sweep  away  the  barriers  of  technicality  and 
to  permit,  within  the  necessary  rules  of  ju- 
risdictional procedure,  causes  to  be  readied 
and  decided  upon  tb^  merits.  We  there- 
fore hold  the  amendment  to  be  pr^erly 
made. 

[2]  The  final  ground  urged  tta  dismissal 
la  that  the  only  summons  in  error  Issued  was 
InsotBcient  to  confer  jurisdiction.  This  con- 
tention la  met  hy  the  argument  that  defend- 
ants In  sror,  by  filing  their  various  mo- 
ttons  upon  grounds  and  seeking  relief  both 
Jurlsdictiimal  and  nonjurlsdlctional,  entered 
an  appearance  in  the  cause,  and  thereby  com- 
plete jurisdiction  was  conferred.  This  latter 
contention  cannot  be  unstained,  l^e  motions 
were  filed  after  the  time  for  perfecting  an 
appeal  had  expired.  Jurisdlctl<m  of  the  par- 
ties may  be  conferred  by  consent,  but  Juris- 
diction of  the  subject-matter  in  this  court 
cannot.  Jurisdiction  of  the  subject-matter 
Itself  iB  only  conferred  upon  this  court  by  the 
filing  of  a  petition  In  error,  accompanied  by 
case-made  or  transcript,  and  the  iasoance  of 
process  to  defendant  in  error,  all  within  the 
time  allowed  by  law.  After  that  time  con- 
sent of  parties  is  of  no  avail.  It  was  so  b^d 
in  Greek  Realty  Ca  v.  Olty  of  Mnsk^^cee, 
supra;  ShatTer  v.  Bemmers,  148  Pac.  841; 
Oberly  v.  Harris,  143  Paa  068;  American 
National  Bank  v.  Mergantbaler  Go.,  81  OkL. 
533,  122  Pac.  607,  and  the  numerous  caaea 
therein  cited.  Some  support  Is  found  for 
the  coDtoitton  in  the  first  paragrapk  of  the 
synaboa  In  Hin  t.  Hin  et  al^  as  reported  in 
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1S2  Pac  1122.  Ah  examination  of  the  facU 
of  that  caast  however,  ahows  that  there  was 
an  appearance,  either  by  waiver  or  by  seek- 
ing jurisdictional  relief,  In  this  court  by  all 
parties  prior  to  the  eepiration  of  tJte  time 
within  whioh  the  appeal  mAgM  have  been 
filed.  The  decision  denying  that  motion  to 
dismiss  was  therefore  clearly  right  The 
broad  language  of  the  syllabus,  however,  as 
related  to  these  facts,  was  a  clerical  error 
which  we  are  advised  is  to  be  corrected  in 
the  (^dal  reporta. 

[3]  But  we  are  of  opinion  that  the  original 
summons  In  error  was  sufficient  The  objcc-t 
of  process  Is  to  notify  the  party  of  the  exUit- 
ence  of  the  suit  and  the  nature  of  the  contro- 
versy involved.  .  In  the  niid  prlus  court  a 
certain  strictness  In  process  Is  necessary,  a» 
there,  If  the  summons  wrongly  described  the 
subject-matter,  the  defoadanl  might  see  fit  to 
defkutt  because  he  had  no  objection  to  a 
Judgment  for  the  purpose  and  amount  recited 
In  the  aommone  Issued  to  him.  In  this  court 
appeals  come  only  from  Judgmrats  thetreto- 
fora  rendered,  of  whlcb  the  defendant  In  er^ 
ror  had  notice  and  In  which  he  was  neces- 
sarily the  sncoesaful  party.  A  mere  Inac- 
curacy in  the  prooeaa  is  not  so  likely  to  de- 
oeive  or  to  cause  an  Injustice.  We  are 
therefore  Inclined  to  construe  liberally  qves- 
tions  in  relation  to  process  issued  out  of  this 
court  The  munmons  In  error  In  the  Instant 
'case  properly  describes  the  parties,  and  the 
cause  here ;  it  was  issued  and  served  In  time. 
It  described  the  judgment  appealed  from, 
however,  as  one  of  the  county  court  when  It 
should  have  read  "district  court"  It  is  true 
that  If  the  process  Is  fatally  defective  juris- 
diction Is  not  acquired  and  the  cause  will  be 
dismissed  (Spriugfleld  Fire  &  Marine  Ins.  Co. 
V.  Belt,  45  Okl.  48.  144  Pac.  600) ;  but  In  our 
judgment  the  summons  here  Issued  was  not 
BO  inaccurate  in  form  as  to  be  fatally  defec- 
tive. Here  there  was  no  reason  for  the  par- 
ty being  misled.  The  original  Judgment  In 
the  county  court  was  appealed  to  the  district 
court  uid  the  cause  was  there  retried.  So 
far  as  appears  this  was  the  only  cause  pend- 
ing between  the  same  parties.  The  petition 
In  error  here  v^aperXy  described  the  Judg- 
ment appealed  from.  The  defendant  In  er- 
ror must  have  known  that  no  appeal  was  be- 
ing prosecuted  to  this  court  from  the  Judg- 
ment of  the  county  court,  since  the  judgment 
there  was  wholly  In  flavor  of  the  plaintiffs 
In  error  here,  and  there  could  be  no  possi- 
ble object  in  their  appealing  from  that  Judg- 
ment or  right  so  to  do.  On  the  other  hand 
Judgment  In  the  district  court  was  against 
plaintiff  In  error,  and  It  moat  ba  MVtuent 
that  it  was  tlia  district  court  Judgment 
brought  here  for  review.  An  examination  of 
the  American  cases  touching  upon  the  suffl- 
ctauy  of  notices  of  appeal  and  process  vq>on 
amiaal  shows  ttiat  two  vlewa  have  been 
adi^ted ;  me  that  of  strict  oonstru^on  re- 
quiring tiie  pnceas  to  be  oompiate  and  per- 
fect In  all  its  details,  the  other  a  mor»  lib- 
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eral  view  to  the  effect  that  if  tiie  proeees  be 
not  wholly  Inaccurate  or  incomplete,  If  there- 
from the  party  can  reascraably  ascertain  tbe 
object  of  appeal,  and  especially  where  the  ol>- 
ject  can  be  clearly  ascertained  from  an  ex- 
amination of  the  record  and  petition  In  erro? 
fn  the  appellate  court,  the  process  will  not  be 
helff  void  unless  It  appeara  that  the  party  has 
been  misled  to  his  prejudice.  This  latter  doc- 
trine Is  in  consonance  with  the  views  of  this 
court  and  without  reviewing  the  cases  from 
other  states  in  detail,  It  suffices  to  say  that 
snch  doctrine  Is  here  adopted. 

It  follows  from  these  observattona  that  tbe 
motion  to  dismiss  must  be  overruled. 

[4]  Passing  to  the  motion  to  strike.  In 
considering  the  grounds  of  this  motion  we  are 
of  opinion  that  we  are  not  to  be  concerned 
with  questions  as  to  what  constitutes  a 
proper  record  on  appeal  from  the  county  to 
the  district  court,  or  what  mTght  properly  be 
Incoriwrated  In  a  case-made  upon  appeal 
from  the  district  to  this  court,  but  may  only 
properly  decide  what  may  be  embraced  In  a 
transcript — no  bill  of  exceptions  having  been 
made — upon  appeal  to  review  a  Jodgment 
of  the  district  court.  This  Is  settled  by  stat- 
ute and  by  numerous  decisions  of  this  court. 
Section  5146,  Rev.  L,  1910,  provides,  In  part: 

'*The  record  shall  be  made  op  from  the  peti- 
tion, tbe  process,  return,  the  pleadings  suDse- 
quent  thereto,  reports,  verdicU,  orders,  judg- 
ments and  all  material  acts  and  proceedings  of 
the  court.  *  •  *  Evidence  must  not  be  re- 
corded." 

See,  also,  OaUahan  t.  Callahan,  149  Pac. 
135,  and  cases  cdted. 

Under  thla  atatate  it  has  beea  held  by  this 
court  that  the  evidence,  unless  made  so  by 
bill  of  exceptions,  Is  not  a  part  of  the  record. 
U.  S.  ex  rel.  T.  O.  O.  &  O.  By.  Co..  S  Okl. 
401,  41  Pac.  729;  Grand  Lodge  v.  Furman, 
6  OkL  849,  62  Pac.  932;  GUI  v.  Haynea,  28 
010.  666,  115  Pac.  790;  BUlington  r.  Gray- 
son,  158  Pac.  433.  There  is  Incorporated  In 
this  record  the  evidence  taken  before  the 
county  court  As  before  stated,  whether  or 
not  this  evidence,  or  any  part  tbereot  was 
a  part  ot  Uie  record  proper  of  the  county 
court  Is  immaterial.  Evidence  taken  before 
the  county  court,  and  not  used  as  evidence 
in  the  district  court  upon  a  trial  de  novo  by 
stipnlation  or  otherwise.  Is  not  a  part  of 
the  proceedings  of  the  district  court,  at  all, 
unless  made  so  by  statute.  If  It  be  said  that 
this  evidence  was  before  the  district  court 
for  the  purpose  of  determining,  as  a  matter 
of  law,  the  correctness  of  the  dedslon  of  the 
county  court  sustaining  a  demurrer  to  the 
evidence  there,  still  such  evidence  Is  not  a 
part  of  the  record  proper  In  the  district  court 
unless  made  so  by  bill  of  exceptions  or  case- 
made.  It  must  follow  that  pages  81  to  80, 
Inclusive,  of  the  transcript  as  filed,  contain- 
ing the  evidence  taken  in  the  couaty  court, 
must  bo  stricken.  The  same  result  must  fol- 
low as  to  pages  81  to  84,  InduslTe,  which 


set  out  the  judgment  of  the  county  court. 
This  judgment  is  no  part  of  the  record  of  the 
district  court,  and  it  is  a  transcript  of  the 
record  in  the  district  court  wbldi  la  to  be 
considered  here. 

[I]  The  motion  for  new  trial  in  the  district 
court,  pages  101  to  103,  Inclusive,  of  the  rec- 
ord must  also  be  stricken.  Motions,  indud- 
Ing  those  for  new  trial,  are  not  a  part  of  the 
record  prop».  Tribal  Dev.  Co.  v.  White 
Bros..  28  Okl.  625,  114  Pac.  786;  University 
Realty  Co.  v.  English  et  al.,  41  OkL  68S,  130 
Pac.  616;  Davis  v.  Lammers,  28  Okl.  338,  100 
Pac.  514 ;  I;odwig  v.  Benedict,  88  Okl.  SDO. 
125  Pac.  780;  Jacobs  v.  WiUlc,  160  Pac.  709; 
Lewis  V.  Leltchfleld  Co.,  149  Pac.  U86 :  Van- 
nier  v.  Fraternal  Aid  Ass'n,  40  Okl.  TS2,  140 
Pac.  1021;  BUlington  t.  Graywn.  168  Fae. 
433,  and  cases  therein  dted. 

The  final  prayer  of  the  motion  to  strike 
relates  to  portions  of  ihe  judgment  of  the 
district  court  which 'find  certain  fa^,  upon 
the  ground  that  no  findings  of  fact  having 
been  requested,  anything  said  by  tbe  court 
amounts  to  but  a  general  finding  for  the  pre- 
vailing party.  Su^  seems  to  be  the  r^e  laid 
down  in  U.  B.  ex  rel.  v.  a,  O.  A  a  By.  Co.. 
8  Okl.  404,  41  Pac  729,  supra.  Hare,  how- 
ever, the  district  court  was  sitting  as  an  ap- 
pellate court.  The  questions  of  his  powers 
and  duties  as  such,  and  whether  or  not  In 
hearing  this  cause  he  was  governed  by  the 
statutes  relating  to  probate  procedure,  and 
particularly  section  6211,  Bev.  L.  1010,  re- 
quiring the  county  judge  to  incorporate  find- 
ings of  fact  In  his  Judgment,  ai%>ear  to  be 
Involved  In  the  cause  upon  Its  merits.  We 
therefore  prefer  to  reserve  thla  question  un- 
til the  cause  Is  finally  briefed  and  before  us 
for  decision. 

For  the  reasons  givoi  tbe  motion  to  dis- 
miss shoTild  be  overruled;  the  motion  to 
strike  granted  in  part  and  denied  in  part  as 
heretofore  indicated,  and  the  parties  required 
to  file  th^r  brli^  upon  the  mMlts  vrithln 
the  time  heretofore  granted. 

FEB  CURIAM.  Adopted  In  wliol& 

f 

LEE  T.  TONSOB  et  al.   (No.  8194.) 
(Supras^e  Court  of  Oklahoma.  De&  6,  1916.) 

fBvlMua  fitf  the  Court.) 

X.  OUABDIAIV  AND  WaBD  ©=a48  —  MANAOB- 
HENT  OT  EiSTATB — OORTKAOTS— VaUDITT. 

Id  the  absence  of  specific  authorisation  of 
the  county  court  so  to  do,  the  guardian  of  a 
minor  bas  no  power  to  bind  tbe  real  estate  of 
his  ward,  or  to  create  a  lien  thereon,  by  eon- 
tract  for  labor  and  materlid  ftu  invroTcmtBta 
made  upon  such  estate. 

CEd.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent.  Dig.  H  101,  219-226;  Dec 
Dig.  «»48.] 

2.  Mbohanics'  Lons  «S961  —  Natdu  or 
Right— STATtJTOBT  Provisions. 
Tbe  right  to  a  lien  for  labor  and  material 
going  into  improTementa  placed  upea  real  ea- 
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tate  &  Btatatorr.  and  1b  depoideiit  oOon  a  bind- 
ing contract  with  the  owner  of  the  real  eitat«, 
or  with  Bome  one  lawfulb  coDtracdi^s  with,  him, 
for  Bttcb  labor  and  material.  Section  8862,  Rev. 
Lawa  19ia 

[Ed.  Note.-^J'or  other  cuea,  aee  lleehanloi' 
liena.  Cmt  Dlff.  if  77,  78:  Vvs.  Vig.  *=>91.l 

8.  GUABDIAIT  A»D  WaSD  <3>77— SiXI8  ITIfDBB 

O&OEK  07  COUBI^POWKB  OT  COITBT— DEBTS 

OF  Estate. 
Under  section  6804,  Rev.  Laws  1010,  the 
power  of  the  coontr  eoort  to  authorize  a  goard- 
jan  to  mortgage  the  lands  of  bia  wards  is  lim- 
ited to  debts  "for  which  such  estate  or  any 
part  thereof  la  then  legallr  liable  to  be  ordered 
sold." 

[Ed.  Note.'^For  other  eases,  seo  Oaardlan 
and  Ward,  Gent,  Dig.  81  827-329;  Dec  Dig. 
«s»7T.] 

4.  OUABDUH  AND  WaBD  «S»77— SALES  UNDBB 

OsDEB  or  OouBT^PowxB  or  COtTBV— Dkbts 

An  order  of  the  county  court  purporting  to 
authorize  a  guardian  to  mortgage  the  lands  of 
his  ward  to  secure  debts  that  are  not  a  Hen 
against  the  estate,  or  for  the  payment  of  whicb 
the  estate  is  not  bound,  la  in  excess  of  the 
power  of  the  court  and  void,  and  a  mortgage 
executed  tu  pursuance  thereof  la  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  S§  827-329;  Dec.  Dig.  ^77.] 

5.  JuDOKBirr  «=i»488— CouATxaix  Attack— 

OBOUITIW— INTAUDXTT  OF  JnOOHEIfT. 
Where  It  appears  aflSrmatiTely  from  the 
face  of  the  record  that  the  court  is  without 
power  to  make  the  order  that  was  made,  such 
order  Is  void  end  subject  to  collateral  attack. 

[Ed.  Note.~For  other  cases,  see  Judgment, 
Cent.  Dig.  H  824,  925;  Dec.  Dig.  ^^>4^.} 

Commissioners'  Opinion,  Division  Ko.  2. 
Error  from  District  Conrt:,  Tillman  GDant7; 
T.  P.  Oay,  Jvdge. 

Action  by  J.  B.  Lee  agalngt  Glen  Tonaor 
and  others.  Judgmeot  for  defoidanti,  and 
Idalntiir  bxiugs  error.  Affirmed. 

\TOso&  A  Roe^  of  Frederick,  tor  plalntUr 
in  error.  MonntB  ft  DaTi^  of  Frederit^,  for 
defendants  In  error. 

OAISRAITH,  C.  J.  B.  Lee,  as  plalntliF, 
commenced  this  action  In  the  trial  court 
against  tbe  defendants,  Olen  Tonaor,  Estella 
Tonsor,  and  Mrs.  Annie  Tonsor,  being  the 
mother  and  two  minor  ^idren,  to  recover 
Judgment  on  a  promissory  note 'and  to  fore- 
dose  a  real  estate  mortgage  given  to  secure 
the  same,  l^ere  was  no  defense  to  the  ac- 
Oaa  by  Mrs.  Tonaor.  The  minors  defended 
on  the  gronnd  that  tbe  note  and  mortgage 
were  void  as  to  them  because  the  execution 
thereof  had  not  been  l^lly  authorized.  It 
appears  from  the  record  that  prior  to  the 
year  1906  the  husband  of  Annie  Tonsor,  and 
the  fatlier  of  Glen  and  Bstella  Tonaor,  died 
in  TUlman  county,  Okl.,  and  that  at'the  time 
of  his  death  he  owned  a  quarter  section  of 
land  located  in  that  county,  and  that  this 
land  was  Inherited  by  the  surviving  widow 
and  two  minor  children.  A  guardian  was 
duly  ai^lnted  for  tb|e  ndnora,  and  some  time 
during  the  year  1906  the  mother  and  guard- 
Ian  contracted  for  and  had  a  dwelling  house 
and  other  Improvements  made  upon  this  land. 


and,  falling  to  pay  for  the  same,  the  ma* 
terlalmen  fnmlidiing  the  Imnber  for  sndi  iih- 
provemenlx  and  certain  the  laborers  who 
constructed  ttie  Improvemoits  filed  lloi  state- 
mmts  claiming  a  lien  against  the  land  and 
tbe  Improvements;  that  the  guardian,  after 
t^use  lien  statements  were  filed,  presented  a 
petition  to  the  county  court  of  TUlman  comi- 
ty praying  an  order  anthorlxlng  him  to  mort- 
gage the  land  to  take  iu>  the  amount  of  the 
Indebtedness  so  dalmed.  Tbe  petition  was 
In  the  fttllowlng  tormi 

"In  tbe  Matter  of  tbe  Guardianship  of  Glenn 
Tonsor  and  Estella  Tonsor. 

"The  petition  of  John  W.  Goodwlue,  the 
guardian  of  the  estate  of  Glenn  Tonsor  and  Es- 
tella Tonsor,  minor  heirs  of  Frank  Tonaor, 
deceased,  respectfully  repreeenta  and  shows  to 
tbe  court  that  the  said  FraUk  H.  Tonaor  died 
intestate  on  or  about  the  1st  day  of  December, 
1906,  and  left  certain  real  estate  in  this  coun- 
ty_,  as  shown  bv  the  inventory  filed  herein,  to 
wit:  Tbe  southwest  quarter  of  section  3S,  in 
township  2  south  of  range  17,  west  of  I.  M.; 
that  the  aaid  Frank  H.  Tonsor  left  a  surviving 
wife,  namely,  Annie  TouRor,  also  left  two  eur- 
vlvfaig  diildren,  to  wit,  Glenn  Tonsor  and  Ea- 
teUa  J?onsor,  minors;  that  on  or  about  Janu- 
ary — ,  1908,  ander  cMitract  with  the  guardian 
of  said  minor  children  and  ttwir  mother,  Anna 
Tonsor,  certain  improvements  were  made  and 
material  fumiahed  for  the  improvements  of 
said  land,  and  work  and  labor  performed  and 
material  fumiahed  In  the  erection  of  a  fence 
upon  said  land;  that  for  said  labor  and  mate- 
rial furntahed  as  above  specified  the  following 
mechanic  Uena  were  filed  in  tbe  office  of  the 
derk  of  the  diatrict  court  in  and  for  said  coun- 
ty of  TUlman,  to  wit:  On  March  30,  1908,  H. 
M.  Marah,  for  work  and  labor  performed,  the  sum 
of  $35.40;  on  March  31,  1908,  N.  Wt  WiUin- 
ford,  for  work  and  labor,  fai  tiie  sura  of  $41.80; 
on  March  22,  1908,  Dascomb-Daniels  Lumber 
Company  for  material  furnished,  in  the  sum 
of  $476J[R;;  on  May  28,  1908.  C.  F.  Adair,  for 
work  and  labor  and'materlal,  (687. 

"Wherefore  your  petitioner  prays  the  conrt 
to  grant  authority  to  John  W.  Goodwlne.  giiard- 
ian,  to  mortgage  Bald  real  estate  in  uie  sum 
of  $1,100,  for  the  purpose  of  satisfying  said 
exiatiog  Hen." 

"Dated  this  tbe  2eth  day  of  August,  1908. 

"J5hn  W.  Qoodwlne." 

After  hearing  on  flie  petition  the  Judge 
made  an  order  anthorlxlDg  the  guardian  to 
join  the  mother  ot  tbe  minors  in  executli« 
a  mortgage  to  take  up  this  indebtedness. 
TbMt  order  waa  as  foUows: 

"John  W.  Goodwine.  as  the  guardian  of  die 
estate  of  Glenn  Tonsor  and  Estella  Tonsor, 
mioora,  having  on  the  26th  day  of  August,  A. 
D.  1908,  presented  to  this  court  and  filed  here- 
in his  verified  petition  In  due  form,  praying 
for  an  order  authorising  him  to  mortgage  tbe 
southwest  quarter  of  section  thir^-five  (36) 
in  township  two  (2)  south  of  range  aeventeeu 
(17)  west  of  I.  M.,  and  It  appearing  to  the 
court  upon  satisfactory  proof  that  a  copy  of 
the  order  of  tbie  court  entered  herein  on  tbe 
2eth  day  of  August.  1908.  appointing  the  time 
and  place  for  hearmg  said  petition,  was  pub- 
Mshed  for  two  SQccesnve  weeks  in  the  Freder- 
ick Leader,  a  weekly  newspaper  published  with* 
in  said  Tillman  county,  as  provided  In  said  or- 
der, now,  on  tMs  20th  day  of  September.  10(^ 
at  the  time  appcdnted  for  the  hearing  of  said  pe> 
tittou.  It  being  a  day  of  the  regular  July  term 
of  said  court,  comes  said  John  W.  Goodiitdne, 
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pstitioiicr,  and  the  matter  of  laid  petition  com- 
ing «  re^arlj  to  be  heard,  the  court,  apon 
doe  ezaminadoD  and  consideration  of  said  pe- 
tition, and  after  a  full  hearing  upon  the  same, 
and  due  examination  and  consideration  of  the 
proofs  and  allegations  of  the  parties  interested, 
find  from  the  evidence  that  to  mortgage  the 
said  real  estate  belonginf;  to  said  mmors  as 
prayed  for  in  said  petidon  and  hereinafter  par- 
ticularly described  is  necessary  and  for  the 
best  interest  of  the  mioors  and  of  all  parties 
concerned. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  said  John  W.  Oood- 
wine,  as  guardian  of  the  person  and  estate  of 
Glenn  Tonsor  and  Estella  Tonsor,  heirs  of  Prank 
H.  ToQBor,  deceased,  is  hereby  authorized  and 
empowered  to  execute  a  mortgage  upon  the 
8.  W.  ^  of  section  36  In  township  2  south  of 
range  It  west  of  L  Bf.,  to  the  amount  of  $1,100, 
and  that  said  amotmt  to  be  applied  to  liquidate 
the  liens  now  existing  thereon. 

"Witness  my  hand  and  the  seal  of  said  court 
this  the  20tli  day  of  September,  1008. 

"T.  E.  Campbell,  Judge  of  the  Court" 

Id  pursuance  to  this  order  the  guardian 
Joined  the  mother  In  executing  a  note  for  the 
amount  of  this  Indebtedness,  and  also  In  the 
execution  of  a  mortgage  on  this  160  acres 
of  land  to  secure  the  note.  That  note  was 
duly  assigned  to  the  plaintiff  in  error,  who 
was  the  owner  and  holder  thereof  at  the 
time  of  the  commencement  of  this  action. 
Judgment  was  rendered  against  the  mother 
by  confession  for  the  amount  of  the  note, 
and  a  decree  of  foreclosure  of  her  interest 
In  the  land  was  adjudged,  but  the  court  fotmd 
that  the  mortgage  was  not  blncTLng  cm  the 
minors  for  the  reason  that  the  guardian  was 
not  authorized  to  execute  the  note  and  mort- 
gage, and  that  the  order  of  the  county  court 
relied  upon  for  such  authority,  being  In  ex* 
cess'  of  the  power  of  the  county  court,  was  a 
nullity.  To  review  that  finding  and  Judg- 
ment the  plaintiff  In  error  has  brought  the 
case  to  this  court. 

[3]  The  first  question  presented  for  con- 
slderatlou  U  whether  or  not  tlic  order  of  the 
counto'  court  authorizing  the  guardian  to 
Join  in  the  execution  of  the  note  and  mort- 
gage was  erroneous  or  absolutely  void ;  it 
being  conceded  that  this  is  a  collateral  at- 
tack upon  that  order,  and  that,  If  Told,  It 
may  tie  rightfully  challenged  In  this  pro- 
ceeding. It  is  contended  on  behalf  of  the 
plaintiff  in  error  that  the  order  Is  Irregu- 
lar and  merely  erroneous,  and  therefore  Is 
not  open  to  collateral  attack.  iSectlon  6364, 
Rev.  Laws  1910,  Is  relied  upon  Tor  the  au- 
thority of  the  coun^  court  to  make  the  or- 
der in  question.  This  statute  reads  aa  fol- 
lows: 

"The  county  judge  may,  upon  petition  sup- 
ported by  competent  testimony  showing  tliat 
the  beet  interests  of  the  estate  demand  it, 
grant  authority  by  order  to  administrBtors  oc 
*  *  *  estates  and  to  guardians  of  the  estates 
of  minors  or  insane  persons  to  mortgage  any 
real  estate  belonging  to  such  estate:  Provided, 
that  in  no  instance  shall  authority  be  granted 
by  snch  judge  to  any  such  administrator  or 
guardian  to  mortgage  snch  real  estate  for  a 
greater  sum  than  la  neeesun  to  pay  the  then 
existing  debts  and  liabilitieB  for  whidi  such  es- 
tate, or  any  part  thereof,  is  then  legally  liable 
to  be  oidared  sold." 


It  will  be  observed  that  this  statute  Undts 
the  authority  of  the  county  Judge  In  author- 
izing the  real  estate  of  the  minors  to  be 
mortgaged  to  the  amount  that  "Is  necessary 
to  pay  the  then  existing  debts  and  liabilities 
for  which  snch  estate  or  any  part  thereof  Is 
then  legally  liable  to  be  ordered  sold."  This 
limitation  of  the  judge's  authority  raises  the 
question  aa  to  whether  or  not  the  minors'  in- 
terest In  this  estat«  was  liable  for  any  part 
of  this  Indebtedness  upon  the  showing  made 
in  the  petitUm  for  the  order  under  considera- 
tion. 

[2]  It  does  not  appear  from  the  facts  set 
out  in  the  petition  for  the  order  that  the  lien 
claimants  bad  any  lien  against  |he  Interest 
of  the  minora  In  this  land,  or  that  any  part 
of  their  land  was  subject  to  be  <»dered  sOld 
to  pay  any  part  at  this  indebtedness.  The 
right  to  a  lien  for  labor  and  material  fur- 
nished for  ImproTements  Is  dependent  entire- 
ly upon  the  lien  statute.  Section  8802,  Ber. 
Laws  1010.  This  statute  provides  that: 

"Any  person  who  shall,  under  oral  or  written 
contract  with  the  owner  of  any  tract  or  piece 
of  land,  perform  labor,  or  furnish  material, 
*  *  *  uiall  have  a  lies  npon  the  -whole  of 
said  tract  or  piece  of  land,  the  buildings  and 
appurtenances.  •  • 

The  statute.  It  will  be  observed,  makes  the 
right  to  the  depoid  npim  a  contract  with 
the  owner.  Without  a  contract  no  andi  llem 
can  be  created.  No  materialman  or  laborer 
can  create  a  Uen  -against  properly  In  the 
abBeoee  of  an  enforceable  or  legal  contract 
with  the  owner,  or  with  one  vho  has  such 
ccmtract  with  the  owner,  for  furnishing  sudi 
labor  and  material.  Darilngton-Ulller  Lum* 
ber  Co.  v.  James  Lobsltz,  4  OkL  S6S,  48  Pac 
181;  Weaver  v.  Sella,  10  Kan.  009;  Clark 
Hall,  10  Kan.  81. 

[1,4,  C]  It  does  not  appear  f»un  the  peti- 
tion for  the  order  that  the  guardian  had  any 
right  to  eater  Into  a  contract  for  the  lamber 
and  material  In  behalf  of  the  minors.  In 
fact,  it  appears  from  the  face  of  the  petition 
tbat  he  had  no  such  anthorUy.  The  guard- 
ian had  no  power  to  Und  the  estate  of  his 
wards  In  any  manner  m  to  create  a  lien 
thereon  wlthoot  wedflc  authority  from  the 
county  court  so  to  da  In  othev  words,  he 
had  no  right  to  contract  on  behalf  of  the 
minors  for  the  labor  and  material  for  the 
Improvemente  wlthoot  specific  authority  from 
the  county  court  It  does  not  appear  that  he 
had  this  authority.  It  follows,  therefore,  that 
he  had  no  right  to  bind  .the  interest  of  the 
minors  in  the  estate  by  such  omtrac^  and 
that  no  lien  or  enforceable  obligation  against 
such  interest  was  created  thereby.  Donnell 
V.  Dansby,  ISO  Pac.  817 ;  J.  H.  Cox  &  Co.  v. 
O.  B.  Fisher,  161  Pac.  171,  Ai^llate  Court 
Bulletin,  Nov.  14,  1910,  p.  646.  It  therefore 
appears  affirmatively  from  the  record  that 
filing  the  Uen  statements  created  no  lien 
against'the  minors'  Interest  in  this  land,  and 
that  the  same  was  not  bound  tor  any  part  of 
the  Indebtedness  set  oat  In  the  pinion  for 
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the  ordAr,  and  Uiat  the  order  of  tbe  court 
attempting  to  so  bind  the  estate  of  the  minors 
was  beytmd  tbe  power  of  tbe  court,  and  was 
tberefora  rtA&  and  sut^eet  to  otfllateral  ab- 
tack. 

In  No.  88S0,  Both  et  aL  v.  Vnlom  National 
Bank  of  BartlesvlUe  et  aL.  160  Pac.  505.  not 
yet  officially  reported,  Appellate  Conrt  Bulle- 
tin, Oct  13,  1913,  p.  218,  in  subdivision  B  of 
the  syllabOB,  the  court,  considering  this  ques- 
tion, announces  the  following  rule: 

"Where  the  record  in  the  case  afflrmatlTel; 
disdoies  the  facte  to  be  each  that,  such  coort 
is  withoat  [authority]  to  make  the  order  or  de- 
cree it  Msomes  to  make,  tiie  Sanie  is  Told,  and 
therefore  rabject  to  collateral  attack  for  want 
of  jurisdiction  to  tbe  extent,  at  least,  that  such 
court  is  without  power  to  make  tbe  same." 

For  the  reasons  controlling  tbe  court  In 
announcing  tba  above  rule,  and  the  authori- 
ties upon  wbldi  It  is  based,  reflsienee  la  bare 
made  to  tbe  (^;llnlo^  in  that  cauB& 
-  We  therefore  concltide  that  tbe  judgment 
appealed  from  was  right,  and  that  tbe  order 
09C  tbe  eonirf7  eonrt  In  attempting  to  antbop- 
lie  tbe  guardian  to  execute  the  note  and 
mortgage,  on  the  interest  of  the  minors  in 
this  land,  was  beyond  the  power  of  the  court 
to  make»  and  therefore  Toid.  and  that  there 
was  no  error  in  the  Judgment  appealed  from, 
and  tliat  tbe  same  sbo^d  be  affirmed. 

PUB.  OUBIAM.  Adopted  In  whole. 


igOITF  et  al.  T.  AI^BXANDER.  (2^6.  8088.) 
{Si^reme  Court  of  Oldahoma.  ■  Deck  6»  1810.) 

(Bj/Uabua  by  the  Oomi.) 

1.  Apebai.  Ann  Ebbob  «=:>10Q10L)— Bmsv— 
QuBsnone  or  Fact— Vbbdict. 

There  being  evidence  reasonably  tending  to 
support  the  verdict  In  a  case  at  law,  this  court 
will  not  set  it  aside  upon  the  weight  ot  the  evi* 
denoe. 

[Od.  Note.— For  oOir  ease%  see  AHieal  and 
Error,  Cent  Dig.  IS  1^8-^;  Dec.  Dig. 
1001(1).] 

2.  Appeal  akd  Ebbob  ^=9264— Pbbsentiho 
QuKsxroNs  IN  Trial  OoDBi^BicEPTioNa— 

VEBDIOT. 

A  jpenum  desiring  to  raise  the  Question  of 
the  sufficiency  in  form  of  a  verdict  or  of  the 
omission  of  material  elements  therefrom,  should, 
.  before  the  inrj  is  discharged,  object  to  tbe  same 
in  such  manner  tiiat  the  gronntb  of  bis  objec- 
tion are  made  known  to  the  court,  and,  if  such 
objections  are  overruled,  then  properly  save  bis 
exceptions  to  tbe  ruling  of  tbe  court.  It  Is  not 
ordinarily  sufficient  to  merely  except  to  the  ver- 
dict 

,  {Sd.  NoCe^For  other  cases,  see  Appeal  and 
|»or.  Cent  Dig.  U  1583-1^  ;^ec.  j^.  «=> 

GonunlsslonerB'  Opinion,  Division  No.  2. 
Appeal  from  District  Cmirt,  TlUman  County } 
T.  F.  Clay,  Juc^e. 

Action  by  J.  A.  Alexander  against  B.  B. 
Eott  and  others.  From  a  Judgment  An*  plain* 
titt,  defiKLdants  appeal*  Affirmed. 


Wilson  &  Roe,  ot  Frederb^  ftH:  i^bOntiffs  in 
error.  Mounts  &  Davli;  of  Fredeilek,  fn  dei 

fendant  in  error. 

BUBFOBD,  C.  J.  A.  Alexando-  sued  B. 
B.  Eofl,  as  sheriff,  and  tbe  National  Bank  of 
Commer^  of  Frederick,  In  replevin  for  cer- 
tain mules,  a  wagon,  aud  harness.  There  was 
a  trial  to  a  Jury  after  issues  Joined,  and  ver- 
dict and  Judgment  for  plaintUf.  D^endant 
appeals. 

But  two  questions  are  presented  by  the 
brief:  (1)  Tbe  sufficiency  of  tbe  evidence  to 
sustain  the  verdict;  and  (2)  the  sufficiency 
of  the  verdict  Itself 

[1]  Upon  the  first  question  It  suffices  to 
say  that  after  an  examination  of  the  record 
we  are  satisfied  that  there  was  evidence  upon 
all  material  issues.  Including  the  liability 
of  the  sheriff,  sufficient  to  raise  an  issue  of 
fact  for  tbe  determination  of  tbe  Jury,  and 
to  reasonably  sustain  tbe  verdict  found  by 
tbem.  In  such  cases,  under  our  repeated  de- 
dslons,  In  a  suit  at  law,  we  are  not  at  liber- 
ty to  set  aside  the  verdict  upon  tbe  weight  of 
the  evidence,  even  Ibon^  we  may  disagree 
with  It. 

[2]  Upon  the  second  point  the  jury  found 
for  the  defendant  for  the  return  of  the  prop- 
erty, or,  in  the  event  It  could  not  be  return- 
ed, for  its  value  In  the  sum  of  $300  and  In- 
terest It  Is  insisted  that  defendants,  by 
deduction  from  the  decision  of  this  court  In 
Le^r.  Graves  &  Co.  v.  First  National  Bank, 
26  Okl.  TOT.  110  Pac  655,  20  L.  B.  A.  (N.  S.) 
T4T,  Ann.  Cas.  1912B,  802,  were  entitled  to 
have  the  Jury  find  and  set  ont  In  thdr  ver- 
dict tbe  separate  value  of  tbe  artkles  of 
property  voogbt  to  be  replevied.  13da' ques- 
tion is  not  properly  before  vm  tor  review.  •  If 
the  defendants  bad  sudi  a  rl^bt,  they  oould 
waive  tt  Tbe  vwdlct  would  not  necessarily 
be  void,  If  It  fixed  no  value  at  alt.  Ward  v. 
Richards,  28  Okl.  620,  116  Pac  Tdl;  Davis 
V.  Gray,  30  Okl.  886, 184  Pac  1100;  Crl^  v. 
OiUespey,  181  Pac  196.  In  Dunlap  ft  Taylor 
V.  Flowers,  21  OkL  600, 86  Pac  643.  tbia  court 
passing  iu)on  tbe  very  question  here  raised. 
In  a  suit  Iwougbt  nndw  the  Arkansas  prac- 
tice, said: 

"If  the  defendant  does  not  demand  a  separate 
valuation  before  the  verdict  of  the  jury  is  re- 
turned, or  object  to  the  verdict  in  solido  before 
the  jury  is  disdiaixed,  he  waives  bis  risht  to 
have  a  separate  valoadon  In  tbe  verdict^ 

So  In  Crisp  v.  Glllespey,  supra,  it  was  held 
that  this  questiou  might  be  waived  if  no 
timely  objection  were  made,  and  that  to  be 
timely  the  objection  must  be  made  before  the 
jury  is  dtschai^ed  and  "when  the  error  as 
to  form  could  be  corrected."  Such  seems 
to  be  tbe  general  rule.  Hobbs  v.  cnark;  53 
Ark.  411,  14  S.  W.  6S2,  0  Ll  R,  A.  526;  Johfr' 
Btm  V.  Fraser,  a  Idaho  (Hash.)  404, 18  Faa  48 ; 
Blake  V.  Powell.  26  Kan.  aSQ;  Avery  v.  Pop- 
per (Tex.  Civ.  App.)  46  8.  W.  Ml;  Wilson  t. 
Barnes,  49  Ala.  1S4. 
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In  the  due  before  us  tbere  was  no  request 
tor  a  separate  valnatloo,  before  the  iury 
retired  or  aJFterward.  The  only  objection 
or  exoeptlon  appearing  in  the  record  Is  the 
following  recital  in  the  case-made: 

"The  jury  returned  Into  open  ooort  th^  ver- 
dict herdn,  wUch  was  by  the  clerk  dnly  read  In 
their  presence  and  hearing,  filed,  and  made  a 
part  of  the  record  herein.  To  the  finding  and 
rendering  of  which  said  verdict  the  defendants 
then  and  tiiere  dviij  and  legally  excepted  at  the 
time,  and  their  exceptions  were  by  the  conrt 
allowed." 

Constmed  either  tedmlcally  or  broadly, 
this  exception  is  not  sufficient  to  raise  the 
question  of  failure  to  find  separate  values. 
Tedmically  an  exception,  as  defined  by  our 
statute  (Rot.  L.  1910,  S  6026),  is  "an  objection 
talc«i  to  a  decision  of  the  court  or  Judge 
apon  a  matter  of  law."  Though  an  ex<^tlon 
is  often  construed  as  an  objection,  It  seems 
that,  however  r^arded,  the  court's  attention 
must  in  some  way  be  challenged  to  some  Le- 
gal insufficiency  or  error,  and  a  ruling  In- 
voked thereon,  and  if  tbe  ruling  be  adverse 
the  proper  oflSce  of  an  exertion  first  arises, 
since  then  for  the  first  time  is  there  a  decl- 
sloD  of  the  court  or  Judge  upon  a  matter  of 
law. 

If  the  exception  here  taken  can  be  con- 
strued as  aa  objection  to  the  sufficiency  of 
the  verdict,  still  we  think  it  not  sufficient 
The  object  of  an  objection  la  to  call  the  at- 
tention  of  the  court  to  some  ern»,  that  it 
may  be  corrected.  It  la  not  for  the  purpose  of 
getting  Into  the  record  on  error  upon  which 
a  rBveraal  may  be  predicated.  In  all  fair* 
nen  the  objectlrai  sbotOd  be  snffldent  to  ad- 
Tise  tike  court  what  the  enor  Is  of  which 
ctunptalnt  Is  mada  Bndi  la  the  rulat  ganarally 
and  in  tbia  particular  class  of  cases.  See 
VOL  8  Bacy.  PL  A  Pr.  281;  86  Gya  iSOU,  and 
oases  cited.  So  much  seems  to  be  coo  tern- 
plated  by  our  statnta.  It  is  provided  (Bar. 
L.  mo,  H  0028-6030): 

"No  partio>ilar  form  of  exception  Is  required. 
Tlie  exception  moBt  be  stated,  with  bo  much  of 
the  evidence  as  is  necessary  to  explain  it  and  no 
more,  and  the  whole  as  briefly  as  possible." 

"Where  the  decision  *  •  *  is  entered  on 
the  record,  and  th€  ground*  of  obiaotion  appear 
in  tka  miry,  the  exertion  may  be  taken  by  the 
party  causing  to  be  noted,  at  ue  end  of  the  de- 
cision, that  he  excepts." 

"Where  the  decision  is  not  entered  on  the  rec- 
ord, or  the  grounds  of  obfeotion  do  not  suffloient- 
ly  appear  in  the  entry,  the  party  excepting  tuuat 
reduce  his  exceptions  to  writing,  and  present  it  to 
the  Judge  for  his  allowance.  If  true,  it  shall  be 
the  duty  of  the  judge  to  allow  and  Bign  it ;  where- 
upoD  it  shall  be  filed  with  tbe  pleadings  •  •  • 
tmt  not  spread  at  large  upon  the  journal.  If  the 
wrttUig  it  not  tme,  tns  Judge  shaJl  correct  It.  or 
suggest  the  correction  to  be  made,  and  it  shall 
th^'be  signed  aa  aforesaid." 

The  exception  in  tbe  instant  case  does  not 
Id  any  ws^  advlSB  the  oourt  of  the  error  al- 
leged as  to  the  verdict,  and  wholly  fhlls  to 
comply  with  the  statute  or  proper  practice 
in  such  cases.  We  therefore  hold  that  the 
question  of  separate  valuation  In  the  verdict 


was  not  properly  raised  Id  tbe  trial  oonit 
and  Is  not  before  ns  for  lerlew. 

In  dlBcuasing  objections  generally  herein, 
we  have  not  referred  to  objecticms  to  the  In* 
troductlon  of  testinxxiy  foraned  by  secUon 
5070  of  the  Code. 

No  error  being  found  In  Itae  reoocd,  tlis 
cause  should  be  affirmed. 

PSB  0UBIA31.   Adopted  in  whole. 


ASHER  T.  STULL  et  bL    (No.  7729.) 
(Supreme  Court  of  Oklahoma.   Dec  6,  lAl&l 

(SyUahiu  ly  tka  Court.) 
L  OuABOiAir  AifD  Wabd  «s»182C2)— Actions 

OH  BoitoB— Cioifomons  Pbbceositt— Pbes- 

ENTATioif  or  Olahc 
Tt  is  not  necessary  that  a  claim  for  a  fond 
wrongfully  misappropriated  by  a  guardian  be 
presented  to  the  administrator  of  the  surety  of 
such  guardian  before  an  action  for  the  recovwy 
thereon  can  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  H  <t27,  680-636;  Dec  Dig. 

2l  OuABDiAir  Ann  Wjud  ^182(4)— Actzons 

ON  Bond— SozT  nx  Waed. 
Where  a  guardian  dies  without  an  account- 
ing and  settlement  of  his  affairs  having  been 
made  in  the  county  court,  hia  ward  may  main- 
tain an  action  in  the  district  court  against  the 
personal  representatives  of  tbe  sureties  on  his 
bond  for  an  accounting  and  settlement. 

[Ed.  Note.— For  other  cases,  sec  Guardian  and 
Ward,  Cent  Dig.  83  640-643;  Dec  Dig.  <8=> 
182(4).] 

8.  OUABDXAJf  AND  WaJU>  «C»182(7)— ACTIONS 

— SBmsusira  OF  Aocotmr-JunaiOENT. 
In  such  action  the  court  has  Jurisdiction  to 
adjust  the  account  of  the  deceased  guardian  with 
tbe  ward,  and  may  hear  evidence  and  allow 
credits  and  determine  the  balance  due,  if  any, 
by  said  guardian,  and  render  Judgment  tberetoe. 

W'Ed.  Note.— For  other  cases,  see  Ouardian  and 
ard.  Cent  Dig;  U  659-6^;  Dee.  Dig.  ^ 
182(7)J 

Commlssioneis*  Opinion,  DItIsIihi  Na  8. 
Error  from  District  Court,  Orant  County ; 
W.  H.  Bowles,  Jndge. 

Addon  by  James  H.  Ashw,  as  guardian  of 
Ellzab^  Ulller.  a  minor,  a^Onst  A.  J.  Stull 
and  others.  Judgmoat  for  defmdauts,  and 
plaintiff  brings  error.  Bevcmed  and  re- 
manded. 

Sam  P.  Bldlngs,  of  Medford,  for  plaintlfC. 
in  error.   J.  B.  Drennan,  of  Medford,  R.  E. 
Sullivan,  of  Pond  CreelE,  and  3.  O.  McKdvy 
and  B.  H.  Breeden,  both  of  Medford,  for  de> 
fendants  in  error. 

HOOKER,  a  This  suit  Was  instituted  In 
April,  1914,  by  plalntitT  in  ^or  against  the 
defendants  in  error,  to  recover  from,  tbem 
as  sureties  on  three  separate  bonds  execatfid 
by  Julia  B.  Miller,  as  guardian  ot  SOlsnbetll 
Miller,  who  was  her  daughtw. 

It  appears  that  on  the  6th  day  of  October, 
190S,  JuUa  H.  Miller  filed  a  Iwnd  aa  such 
guardian  in  the  sum  of  $600,  signed  by  A. 


«B»ror  eChtr  omss  sm  mom  topU  sad  KKT-NOHBBKla  all  KiT'Kuiibersd  DlSMts  sad  ladow 
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J.  Sttill  as  ber  suretr.  and  tbereafter,  on  the 
3lBt'  day  of  May,  1910,  Sie  having  Intermar- 
ried with  one  Castor,  she  executed  another 
bond  In  the  sum  of  $3,000  signed  by  W.  0. 
Ceple  and  J.  R.  Goldsmith,  as  sureties ;  and 
on  the  15th  day  of  Uay,  1911,  she  filed  in 
said  court,  as  guardian, -a  bond  fn  the  sum 
of  18,000,  signed  by  Richard  K.  Hlller  and  O. 
3.  Roberts,  as  her  sureties. 

It  further  appears  that  Julia  R.  Castor, 
■who  was  the  guardian  atores^d,  died,  and 
one  William  French  was  appointed  adminis- 
trator of  her  estate,  and  all  the  property  be- 
longing to  said  estate  has  been  dl^E^osed  of 
and  distributed;  and  the  said  admlnlstriUwr 
of  the  estate  of  Julia  R.  Castor  on  the  2Sd 
day  of  January,  1914,  presented  and  filed  a 
report  In  the  guardianship  matter  of  Eliza- 
beth Miller,  ahowlDg  an  amount  dne  by  Jolia 
R.  Castor  to  her  ward  In  the  sum  ot  f2,0S4.- 
86.  to  recover  which  judgment  la  souf^t  here. 

It  also  appears  that  Richard  K.  Miller, 
who  was  one  of  the  sureties  upon  the  bond 
of  Julia  R.  Castor,  died  before  the  Instltu- 
tkm  of  this  suit,  and  that  his  administrator 
la  made  a  pi^rty  defendant  bere. 

It  also  appears  that  Julia  R.  Miller  was  ap- 
pointed administratrix  of  the  estate  of  Wylle 
W.  Miller,  and  that  she  qualified  on  the  1st 
day  of  February,  1908,  as  such  administra- 
trix, by  executing  a  bond  with  M.  M.  Morrow 
and  E.  G.  Palmer  as  her  sureties,  which  bond 
was  duly  approved,  and  that  on  the  6th  day 
of  February,  1907,  she  filed  an  Inventory  of 
said  estate,  not  Including  the  homestead,  at 
$887^ ;  that  on  February  21,  1907,  she  filed 
a  suit  as  the  administratrix  of  said  estate, 
against  the  Chicago,  Rock  Island  ft  Pacific 
Railway  Company,  for  the  wrongful  death  of 
said  deceased;  and  that  on  August  6.  1907, 
the  personal  estate  being  less  than  ^.SDO, 
the  judge  of  the  county  court  of  Grant  coun- 
ty set  all  the  same  aside  to  the  widow  for 
the  use  and  support  of  herself  and  her  minor 
cbQd ;  that  in  February,  1908,  a  judgment 
was  rendered  In  her  favor  against  the  rail- 
road company  for  the  sum  of  $4,000,  and  it  la 
shown  by  the  evidence  here  that  $3,000  of 
the  same  was  paid  to  Julia  R.  KlUler  as  the 
administratrix  of  said  estate,  for  the  use  of 
herself  and  her  child,  Elizabeth  Miller. 

It  further  appears  from  the  record  that  on 
the  4th  day  of  March,  1908,  the  said  Julia 
R.  Miller  loaned  James  W.  Johnson  and  wife 
$2,800,  taking  a  mortgage  therefor  to  herself, 
which  was  money  derived  from  the  railroad 
settlement;  that  on  the  8th  day  of  Septem- 
ber, 1909,  the  said  Julia  R.  Miller  assigned 
a  one-half  Interest  In  the  Johnson  mortgage 
to  O.  S.  Kelly,  and  that  on  the  24th  day  of 
May,  1910,  she  assigned  the  other  one-half 
Interest  to  the  First  State  Bank  of  Pond 
Creek. 

That  In  her  first  report  as  guardian  on 
February  6,  1909,  she  mentions  as  the  prop- 
erty of  the  minor  a  note  and  mortgage  for 
$1,400,  executed  by  J.  W.  Johnson,  and  on 
March  14, 1910,  ihe  again  menttons  the  same 


note  in  ber  report,  and  shows  a  balance  on 
hand  in  cash  of  $148.54.  Again  on  May  6, 
1011,  she  shorn  a  balance  due  of  $155,59, 
and  under  the  bead  of  "Notes  and  Accounts" 
she  listed  in  her  report  one  note  of  H.  H. 
Castor  and  Julia  B.  Castor  In  tiie  sum  of 
$1,400. 

The  record  further  shows  where.  J.  H.  Ash- 
er  qualified  as  the  guardian  of  Elizabeth  Mil- 
ler, after  the  death  of  Julia  B.  Castor,  her 
mother,  and  that  he  executed  bond  about  the 
8th  day  of  January,  1912,  and  on  the  29th 
day  of  March,  1912,  presented  a  clnlm  to 
WlUIam  Frendi  as  the  administrator  of 
Julia  R.  Castor  In  the  sum  of  $1,875.04.  And 
It  'further  appears  that  William  French,  as 
the  administrator  of  the  estate  of  Julia  R. 
Castor,  here  attempts  as  such  administrator 
to  settle  the  account  of  Julia  R.  Castor,  as 
guardian  of  her  daughter,  and  shows  an  in- 
debtedness to  the  ward  oi  $1,875.04. 

[1]  In  the  petition  filed  in  this  cause,  the 
plaintiff  prays  judgment  for  $2,070,86.  Up- 
on the  trial  hereof,  the  court  released  the 
estate  of  Richard  K,  Miller  from  any  liabil- 
ity, for  the  reason  that  the  salt  was  not 
instituted  within  three  months  after  the  date 
of  the  rejection  of  the  claim  filed  by  the 
guardian  with  the  administrator  of  said  es- 
tate, as  the  undisputed  facts  show  that  Rich- 
ard K.  Miller  died,  and  Josephine  V.  Miller 
was  appointed  his  administratrix,  and  on  the 
8th  day  of  May,  1913,  gave  the  statutory 
botlee  to  creditors,  and  that  the  plaintiff 
herein,  J.  H,  Asber,  as  guardian  of  Bllzabeth 
Miller,  filed  a  claim  with  her  as  the  adminis- 
tratrix of  said  estate,  which  was  received 
by  the  administratrix  on  the  80th  day  of 
May,  1913,  but  that  she  did  not  either  allow 
or  reject  said  claim,  and  this  suit  was  filed 
on  the  24th  day  of  April,  1914,  and  It  Is  the 
contention  of  the  estate  of  Richard  K.  Miller 
here  that,  because  the  guardian  failed  to  In- 
stitute his  suit  upon  said  claim  within  three 
months  after  the  expiration  of  10  days  of 
the  date  of  the  fllli^  the  same,  the  action 
cannot  now  be  maintained  against  said  es- 
tate. Section  6842  of  the  Harris-Day  Code 
provides  as  follows: 

"When  a  claim  aecompaiiied  by  the  affidavit 
required  In  this  article,  is  prnsented  to  the  exec- 
utor or  administrator,  he  mast  indorse  thereon 
bis  allowance  or  reJectioD,  with  the  day  and 
date  thereof.  If  he  allow  the  'claim,  it  must  be 
presented  to  the  judge  for  his  approval,  who 
must,  in  the  same  manner,  indorse  apou  it  his 
allowance  or  rejection.  If  the  executor  or  ad- 
ministrator, or  the  judge  refuse  or  neglect  to 
indorse  sach  allowance  or  rejection  for  ten  days 
after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  Is  equivalent  to  a  rejectioii  on 
the  tenth  day." 

And  section  6344  thereof  provides: 

**Wh«i  a  claim  Is  rejected^  either  by  the  exec- 
utor or  adminiatrator,  or  the  jad|:e  of  the  oottDty 
cotut,  the  holder  most  bring  suit  in  the  proper 
court,  according  to  its  amount,  against  tiie  exec- 
utor or  aflmlnistrator,  within  three  months  after 
the  date  of  its  rejection,  if  it  be  then  dne> 
*  *  *  othwwise  ths  claim  Is  f  orevw  baned.'*' 
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'  The  contention  of  the  defendants  In  error 
la  that  this  prorlslon  of  the  statute  Is  manda- 
tory,  and  that  a  claim  fUed  with  the  adminis- 
trator of  an  estate  Is  b7  <q^atlon  of  law  re- 
jected on  the  10th  day  even  tboa^  the  ad- 
mlnlstrator  falls  to  take  an  afSimatlTe  action 
upon  his  part  The  contention  of  the  defend- 
ants In  emnr  Is  supported  by  Underwood  t. 
Brown,  7  Ariz.  lA,  60  Fa&  700,  where  ttie 
court  said: 

"That  neglect  or  refusal  of  an  admioiBtrator 
to  indorae  an  allowance  or  rejection  oC  a  claim 
for  10  days  after  presentation  ia  equivalent  to  a 
reJectioQ  on  tbe  tenth  day." 

The  above  authority  Is  lUcewlse  supported 
by  Boyd  v.  Von  Nelda,  »  N.  D.  337,  83  N..  W. 
320,  and  by  Farwelt  y.  Rlchardsoa,  10  N.  D. 
84,  84  N.  W.  558.  But  tbe  California  court, 
in  construing  tbe  statute  of  that  state  with 
reference  to  tbe  same  matter  In  the  case  of 
Bank  of  Ukiali  t.  Sboemake,  Executrix,  67 
Cal.  147,  7  Pac.  420,  said: 

"Hie  statute  of  limitations  commences  to  run 
asainst  a  rejected  claim  on  the  estate  of  a  de- 
cedent from  the  time  of  its  actual  rejection  by 
the  personal  representative  of  decedent,  and 
□ot  from  an  implied  rejection  by  failure  or  re- 
fusal of  the  decedent's  representative  to  indorae 
a  refusal  or  rejection  within  ten  days  after  pres- 
entation, as  such  refusal  or  neglect  may,  at  the 
option  of  the  claimant,  be  deemed  eauivalent  to 
a  rejection  after  such  time." 

There  are  other  authorities  from  that  state 
sui^rUng  this  contentl<m,  yet*  however, 
there  is  some  dUEerence  between  tbe  rerblage 
of  the  statutes  of  Oklahoma  and  the  statutes 
of  Gallfomla  construed  hj  the  dedslMi  above 
mentkmed.  This  questkm,  however,  has  been 
set  at  rest  In  this  state  by  tbe  decision  of 
this  court  In  the  case  of  Donnell  v.  I^sby, 
150  Pac;  319,  wherein  Hr.  Justice  Hardy 
said: 

"Section  6346,  Bev.  Laws  1910,  requires  that 
all  claims  must  first  be  presented  to  the  executor 
or  administrator  before  an  action  can  be  main- 
tained  tbereon:  and  it  is  claimed  by  reason 
thereof  plaintiffs'  cause  of  action  Is  barred. 
Plaintiffs  were  not  creditors  of  deceased,  but 
are  seekinfc  an  accounting  of  a  trust  fund  held 
by  him,  which  he  had  wrongfully  misappropri- 
ated, we  are  jastlfied  In  AjinM  this  because  it 
is  shown  ^t  none  of  this  fund  came  into  the 
hands  of  his  administrator.  There  was  no  con- 
tractual relation  cTisting  between  them,  but  the 
relation  was  one  created  and  governed  by  law. 
In  Am.  Trust  Oo.  et  al.  t.  COdtty  et  aL,  86  OkL 
47^  129  Pac:  61,  It  was  held  that  claims  arising 
in  tort  or  other  wrongful  acts  of  the  deceased 
need  not  be  presented  to  the  executor  or  ad- 
ministrate before  an  action  will  lie  thereon.  A 
requirement  that  the  claim  here  involved  be  pre- 
sented to  the  administrator  necessarily  cairies 
with  it  the  proposition  that  tbe  administrator 
has  the  i>ower  to  allow  or  reject  such  claim, 
and  that  the  county  conrt  in  tbe  administration 
proceedings  would  he  authorized  to  state  tbe  ac- 
count of  the  guardian  with  his  wards,  allow- 
ing or  disallowing  claims  of  the  wards  or  the 
administrator  in  reference  thereto,  and  in  deter- 
mining tbe  balance  due,  which,  we  have  seen,  It 
cannot  do.  White  the  property  of  the  ward  may 
oflBK  Into  tbe  hands  of  the  admbdstratw  upon 
the  death  of  the  guardian,  the  trust  does  not  de- 
scend to  him,  but  Is  a  personal  trust  reposed  in 
the  guardian;  and  the  administrator  merely 
takes  possession  of  the  property  of  the  ward 
awlaf  into  his  hands,  for  the  porpow  'of  hold- 
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ing  and  preserving  It,  until  the  persoos  entitled 
thereto  can  obtain  a  settlement  of  the  guard- 
ianship affairs  in  the  proper  forum,  when  the 
rights  of  all  parties  may  be  deftnitely  deter- 
mined." .  ■  • 

Under  Ibe  aottiority  jnst  quoted  we  moat 
bold  that  It  was  not  necessary  for  this  daim 
ct  tiie  guardian  to  have  been  prestfited  t^^tiie 
administrator  of  RldiaM  K.  Miller,  «s  nei- 
ther the  administrator  nor  the  oonnty  onut 
had  tile  authority  to  settle  the  acoonnta  ot 
the  Amner  guardian  with  hla  ward  In  the 
administration  proceedings. 

C2, 1]  Second.  Under  tbe  antlioKUy  last 
quoted  the  lower  coort  was  correct  In  hold- 
ing that  tlte  district  oonrt  of  Grant  ommty 
had  the  anthority  to  settle  tiie  acooont  of  the 
former  guardian,  Julia  B.  Oastor;  for  It  is  tiie 
established  law  of  this  state  that,  where  a 
goardlan  dies  without  an  aooonntlng  and  set- 
tiement  of  Us  affairs,  as  guardian,  having 
been  made  to  the  county  court,  or  with  the 
ward,  his  farmer  ward  may  maintain  an  ao* 
Hon  in  the  district  court  against  tbe  personal 
representatives  of  tiie  former  guardian  and 
the  sureties  upon  his  bond  as  guardian  for  an 
accounting  and  a  settlement;  and  in  such 
action  tbe  district  court  has  jurisdiction  to 
settle  tbe  accounts  of  the  deceased  guardian, 
and  to  this  end  may  hear  evidence  and  allow 
the  deceased  guardian  any  credits  to  which 
he  may  lawfully  be  entitled,  and  may  deter- 
mine tbe  balance  due  by  him  to  his  ward 
and  render  judgment  against  his  sureties 
therefor. 

The  lower  court  held  that,  the  sureties  up- 
on the  bonds  of  tbe  guardian  were  not  liable 
for  the  fl,400  alleged  to  have  been  received 
by  the  guardian,  as  tbe  ward's  part  of  the 
judgment  rendered  against  the  railroad  com- 
pany for  the  death  of  ber  father,  because  the 
money  had  never  come  into  tbe  bands  of  the 
guardian  from  tbe  possession  of  the  admlnls- 
tratilx. 

Upon  an  examination  of  tbe  record  it  Is  ap- 
parent that  the  guardian  recognized  this  fund 
as  the  property  of  her  ward,  because  on  B^b- 
ruary  6,  1909.  and  on  hfarch  4, 1910,  she  sets 
forth  in  the  reports  filed  by  her,  as  guardian, 
certain  sums  of  money  due  the  ward  which 
the  evidence  shows  was  the  ward's  part  of 
tbe  Judgment  collected  from  the  railroad 
company. 

As  we  view  the  law,  if  the  guardian  actual- 
ly had  this  money  in  her  possession  and 
under  ber  C(Hitrol,  then  the  guardian  and  ber 
bondsmen  are  responsible  therefor.  We  do 
not  believe  that  the  sureties  upon  the  guard- 
ian's bonds  can  be  relieved  from  liability  tor 
tbe  sole  reason  that  tbe  county  court  never 
made  an  order,  directing  tbe  administra- 
trix of  the  Miller  estate  to  distribute  or  pay 
CO  the  guardian  o£  the  MlUer  child  the  pro- 
portionate part  ot  tbe  wtaXo  due  it,  but  tbe 
question  of  liability  may  be  determined  here 
solely  by  tbe  fact  whether  tbe  mon^  was  In 
the  bands  of  the  guardian  or  under  ber  oim- 
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tfol,  and,  U  to,  die  and  h«r  ■ontles  are 
respcmslble  tberetoT. 

The  Jadement  of  the  lower  court  Is  ther»> 
fore  reversed,  and  this  cause  remanded,  for 
proceedings  wnalstent  with  this  opinion. 

FBRCDBIAU.  A4ovted  In  whota. 


FAIRBANKS  CO.  t.  CITY  OP  SUI/PHUH. 
(No.  5106.) 

(Snprsme  Court  of  Oklafaoma.  Dec;  6, 1916.) 

(SvUabu*  iv  the  Court.) 

1.  MvmCIPAL     OOBFOBAIIOHa  «s»90B-^c- 
TI0K9— BtJBDEN  OP  PbOOJ. 

Where  warrants  and  claims  saed  ai>on  are 

gima  fade  valid,  and  the  defendant  ci^  seeks 
avoid  payment  on  the  ground  that  the  con- 
tracts upon  which  such  warrants  and  claims 
are  based  were  incurred  in  excess  of  a  conatl- 
tntional  or  statutory  limitation,  llis  burden  of 
showing  that  auch  debt  limit  bad  been  exceed 
is  upon  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  SS  1891-18^;  Dec. 
Dig.  ♦»80B.] 

2.  HdNICIPAI.  OOBFOBAttONS  4b>86S(2>— In- 
DEBTXDttRSS— LunATION. 

A  citT  has  no  right  to  apply  tiie  revenue 
provided  for  the  current  year  to  the  satisfaction 
of  obligations  of  a  preceding  year,  so  long  as 
there  are  or  may  be  legal  claims  outstanding 
against  the  city  for  sooi  current  year;  and, 
where  the  revenue  provided  for  the  current 
year  is  misapplied  to  the  payment  of  obliga- 
tions of  a  preceding  year,  the  funds  so  mis- 
applied will  be  contndered  as  In  the  treasui?  in 
determining  whether  or  not  a  constitutional  or 
statutory  limitatfou  has  been  exceeded. 

[Bd.  Note.— For  other  cases,  see  Municipal 
^^ratlons,  Gent  IMg.  1 1887;  Doc  Dig.  «=3 

Gommlsaloners'  Opinion,  Division  No.  4. 
Error  from  County  Court,  Murray  County; 
Harry  W.  Fielding,  Jndge. 

Action  by  the  Fairbanks  Company  against 
the  City  of  Sulphur.  Judgment  for  defend- 
ant, and  plalntlft  brings  error.  Beversed. 
and  remanded  for  new  triaL 

Broadbent  &  Rawllngs,  of  Si^phor,  for 
plaintiff  in  error.  Ira  M.  Roberts,  <tf  Scd- 
phur,  for  defendant  bi  error. 

DAVIS,  0.  Parties  mentioned  herdu  as 
in  court  below.  PlalntUF  sold  defendant  the 
following  bill; 

"New  Orleans.  Dec  9th,  1907. 

"Sold  to  tbe  City  of  Sulphur,  I.  T.  6  Fair- 
banks hydrants,  2U  bury,  4"  Universal  joint 
(wnnectiooB  2r-2W  hose  noxzles,  $27JS0  each, 
$165.00." 

Duly  sworn  to  by  F.  A.  Maddoz,  Mgr., 
state  of  Louisiana,  parish  of  Orleans,  before 
W.  Moi^n  Gurley,  notary  public,  with  seal. 

Tbe  following  warrant  was  thereafter  duly 
issued  and  delivered  to  plaintiff  by  defend- 
ant: 

"Citj-  Warrsnt. 
"No.  921.  $165.00. 

"The  treasurer  of  the  city  of  Sulphur,  Okla- 
homa, will  pay  to  Fairbanks  Co.  or  order  tbt 


sum  of  one  hundred  iixty-five  dollars  for  w> 
count,  out  of  water  fund.   By  order  of  council 
1st  day  of  Jane,  1908.  D.  J.  Kendall,  Mayor. 
"Attest:  R.  U  Merrill,  City  Clerk.  [Seal.]" 

Said  warrant  was  duly  presented  by  plain- 
tiff  to  defendant  for  payment  on  May  'd7, 
1909,  and  was  by  ibe  dty  treasurer  stAmped; 
**Not  paid  for  want  of  fonds,"  and  payment 
refused.  PlalntifF  sued  on  said  warrant  be- 
fore justice  of  tbe  peace  XJ.  A.  Tox,  Snlphnr 
township,  Mnrraj  county,  Okl.,  on  Novcftn- 
ber  22,  IMl,  and  on  December  IB,  1911,  trial 
was  duly  had  before  said  justice,  resulting 
In  a  judgment  fbr  plaintiff  and  against  tbe 
defendant  In  tba  sum  of  V16S  with  interest 
after  May  17, 1909,  at  6  per  cmt,,  amonnting 
to  $24.75  and  costs.  Defendant  duly  appeal- 
ed to  tbe  connty  court  of  said  county,  and  a 
trial  was  had  to  said  court  on  OcbAer  22, 
1912,  a  Jury  being  duly  waived,  rasoltlng  In 
a  judgment  that  platnttfE  take  nothing  by  its 
suit,  and  that  the  defendant  go  hence  without 
day,  and  that  the  plaintiff  pay  all  costs  of 
the  suit.  Plalntl^  has  duly  applied  from 
the  judgment  of  said  court  by  petition  In  er- 
ror and  case-made,  and  the  catise  Is  thus 
before  us  for  review. 

The  debt  was  contracted  after  statdiood. 
The  warrant  evidencing  said  Indebtedness 
was  Issued  after  statehood.  The  record 
shows  that  Sulphur  was  a  city  located  In  the 
Indian  Territory  prior  to  statehood,  and 
hence  governed  by  the  laws  In  force  in  said 
territory  as  to  contracts,  etc.,  arising  there- 
under prior  to  statehood. 

The  act  of  Congress  of  June  28,  1898,  com- 
monly known  as  the  "Curtis  Bill,"  section  14, 
provided,  among  other  things,  as  follows: 

"Such  city  or  town  governments  shall  in  no 
ease  have  any  andiority  to  impose  upon  or  levy 
any  tax  against  any  lands  m  said  cities  or 
towns  until  after  title  is  secured  from  the  tribe; 
but  all  other  property,  incladlne  all  improve- 
ments on  town  lots,  which  for  the  purposes  of 
this  act  shall  be  deemed  and  consiflered  per- 
sonal property,  together  with  all  occupations 
and  privileges,  shall  be  subject  to  taxation. 
And  the  councils  of  such  cities  and  towns,  for 
the  support  of  the  same  and  for  school  and 
other  public  purposes,  may  provide  by  ordi- 
nance for  the  assessment,  levy,  and  collection 
annually  of  a  tax  upon  such  property,  not  to 
exceed  in  tbe  e^grcgate  two  per  centum  of  the 
flssessed  value  thereof,  in  manner  provided  in 
chapter  one  hundred  and  twenty-nine  of  said 
digest,  entitled  'Bevenn^'  and  for  such  purposes 
may  also  ImxKMw  a  tax  upon  occupations  and 
privileges.** 

This  was  the  only  way  said  defendant 
herein  could  raise  revenue  to  run  the  city 
by  taxation. 

Tbe  evlt^ce  in  the  ease  shows  that  the 

defendant  passed  the  following  ordinance: 

"Ordinance  No.  IGO,  City  of  Sulphur.  InO. 
Ter.,  passed  July  25,  1007,  provides  tax  levy 
as  follows : 

General  fund  mUls 

Water  fOnd.  .'.6  mills 

School  bond  •  2  milta 

Street  and  bri^   H  mill 

School   .'  9  mills 

Sahiry   i....  1  •  mUh- 


*99For  otter  mm  set  mat  topis  as*  KBZiNnvSS&ta  aU  Key-Namtend  Xtlamtg  ud  ladtass , 
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and  it  was  sttpnlated  and  agreed  by  both  partiea 
that  the  assessed  valaation  o(  all  taxable  prop- 
erty witiiin  the  Oitr  ^  Sulphur,  lad.  Ter^  at 
tloM  of  abon  len  vaa  91,000.000.00,  and  that 
a  S-mill  lerr  wotud  amoant  to  $5,000.00." 

This  would  provide  $20,000  for  all  ftmda 
or  purposes  and  $5,000  for  the  water  fund 
of  said  defendant  for  the  fiscal  year  1907- 
08,  under  the  proTlalons  of  said  law  and 
stipulation,  ante. 

[1,2}  The  record  shows  that  the  BBCal 
year  began  July  1,  1907,  and  ended  June  30, 
lOOS.  The  record  further  shows  that  war- 
rants had  been  drawn  on  the  water  fund  of 
defendant  prior  to  November  16,  1907, 
amounting  to  $5,067.02,  and  that  the  amount 
of  the  warrant  Indebtedness  drawn  on  tbe 
water  fund  on  the  1st  day  of  June,  190S,  was 
$8,363.78,  and  that  the  Indebtedness  of  said 
defendant  was  on  this  date.  June  1,  1008, 
$26,833.61 ;  that  the  bonded  indebtedness  of 
the  defendant  was  on  November  16,  1907, 
and  on  December  9,  1907,  $65,000.  No  es- 
pecial means  were  provide  by  which  to  pay 
Indebtedness  of  any  of  the  munidpatlties  of 
this  state  Incurred  after  statehood  and  dur- 
ing the  remaining  portion  of  the  fiscal  year 
which  began  on  July  1,  1907,  and  ended  on 
June  30,  1908.  Such  indebtedness,  as  to  its 
payment,  falls  under  the  Constitution  and 
laws  of  the  state  of  Oklaboma,  with  all  oth- 
er Indebtedness  of  like  kind,  character,  and 
description  incurred  after  statehood.  But 
the  testimony  in  this  case  falls  to  'show 
whether  the  above  Indebtedness  of  the  de< 
fendant  was  aU  Incurred  and  warrants  is- 
sued therefor  and  charged  against  said 
fnnds,  indnding  the  water  fond,  within  tbe 
fiscal  year  of  1907-08,  or  not  This  matter 
is  vital  to  the  proper  determination  of  this 
controversy. 

"Tbe  warrants  and  the  claims  being  prima 
facia  valid,  as  showa'  by  tbe  stipulation,  when 
the  city  sought  to  avoid  payment  of  the  same 
on  the  sround  that  its  debt  limit  had  been  ex- 
ceeded, the  burden  of  proof  was  upon  tlie  mu- 
nicipality to  establisb  such  fact  See  Johnson 
V.  Boiul  7  OU.  686.  06  Pac.  701;  Board  of 
CouDtyCom'rs  T.  De  l^ana,  8  OU.  21S.  57  Pac; 
162.  There  was  a  total  failure  on  tbe  part  of 
the  city  to  show  that  tbe  warrants  and  claims 
set  out  in  the  petition  were  in  excess  of  80  per 
cent  of  the  tax  levied  for  city  expenses  during 
that  current  year,  to  wit,  the  Qscal  year  end- 
ing June  SO.  1910."  State  Bank  of  Uiaml  v. 
City  of  Miami.  43  Okl.  800.  144  Pac  697. 

''The  object  of  the  provisions  of  the  Consti- 
tntlon  and  statute  hereinbefore  mentioned  was 
to  provide  a  method  whereby  mnnlcipalities 
could  be  maintained  upon  a  cash  hosCs,  and 
the  city  authorities  bad  no  right  to  pay  out  any 
part  of  the  tevr  of  a  specific  year  in  aatisfae- 
tkio  of  Ind^tsmiess  of  a  preccaing  year,  l>efore 
first  meeting  the  obligations  of  the  current  year* 
and  the  fact  that  they  did  so  could  not  render 
an  obligation  or  contract  within  tbe  limitation 
invalid.  The  city  paid  approximately  $8;000 
chargeable  to  the  fiscal  year  ending  June  SO. 
1809;  out  of  the  funds  levied  for  and  beton^ng 
te  the  fiscal  year  ending  June  SO,  1910,  and  it 
tUs  had  not  Men  doiw,.th«M  would  have  been 
ampk  fcnda  In  A*  dty  treasury  to  auet  aU 
ef  the  obligatloiis  tor  the  flacal  year  aiding 
JnM  .80,  1910.   U  there  is  a  snndua  to  tbe 


credit  Of  any  account  or  fond  after  all  daisDS 
against  such  fund  for  that  year  had  been  paid, 
such  surplus  may  be  transferred  to  any  other 
fund  havmg  a  dendt  State  ex  reL  v.  Appelby. 
138  Mo.  40a  37  S.  W.  1122.  •  •  •  In 
Andrew  Ooontr  ex  reL  v.  Scbell,  135  Ua.  31, 
36  S.  W.  206,  the  court  in  coDStruin^  the  sec- 
tion of  the  Oonstitntion  almost  identical  with 
section  26,  art  10,  Ccaist  OkL.  held:  Revenues 
of  the  current  year  must  first  be  applied  to  the 
payment  of  warrants  drawn  for  the  expenses  of 
such  year,  and  this  although  there  Is  a  statute 
providing  that  the  warrants  shall  be  paid  in 
the  order  of  presentation."  State  Bank  of  Mi- 
ami V.  City  of  Miami.  43  Okl.  809. 144  Pac  507. 

"In  our  judgment  the  sole  qneatlon  herefai  Is 
whether  tiie  indebtedness  was  valid  at  tbe  time 
it  was  incurred.  In  determiniiv  the  validity 
of  such  indebtedness,  it  will,  of  coarse,  always 
be  necessary  to  inquire  whether,  at  the  date  of 
its  assumption,  there  were  unappropriated  rev- 
enues to  meet  it,  because,  if  there  were  not 
there  would  be  no  liability  resting  upon  the 
county,  and  the  claimant  would  not  be  entitled 
to  judgmenL  But  if,  at  the  time  the  contract 
was  made,  the  indebtedness  created  thereby, 
t<wether  with  all  previous  valid  indebtedness, 
did  not  exceed  the  income  and  revenue  of  the 
county  provided  for  such  year,  the  claimant 
will  be  entitled  to  Judgment  for  the  amoant  of 
his  claim.  Johnson  v.  Bd.  Co.  Com'rs,  7  Okl. 
688,  66  Pac.  701:  Hoddleston  v.  Bd.  Co. 
Com'rs.  8  Okl.  614,  68  Pac.  748;  Bd.  of 
Bdocaoon  v.  Bolton,  104  111.  220;  New  Orleans 
V.  United  States,  49  Fed.  40.  1  a  C.  A.  148; 
Holabaner  v.  City,  94  Ey.  386,  22  B.  W.  762: 
Mountain  Grove  Bank  v.  Douglas,  146  Mo.  42, 
47  S.  W.  944;  Higgins  et  aL  v.  San  Diego 
Water  Co..  118  CaL  524.  45  Pac  824.  50  Pac 
670."  Bvzttm  ft  Skinner  Statkmery  Ca  t. 
Board  of  Corn'ra,  165  Pad  216. 

For  tbe  reasoiM  etated,  the  Judgment  of 
the  conrt  below  is  reversed,  and  the  cauae 
remanded  for  a  new  trial,  with  directions 
to  proceed  In  accordance  Trim  the  lUfwa 
h«reia  vxpnaaeiL 

FDR  O0RIABL  AOopleA  fak  wh(^ 


McLA-UGHLIN  v.  MSANS  et  aL   (Na  7482.) 

(Supreme  Court  et  <MdahomB.    May  9^  1916. 
Behearing  Denied  Deb  26^ 

(Byltahtu  by  Os  €<mrL} 

Bbokxbs  «s>ti><l)— Bigbt  to  COKPBKaATIOir 

— Pebforuanck  op  Contbaot. 
Where,  pursuant  to  a  contract  providing 
tliat  tbe  second  parttes  should  fumisK  secure, 
and  deliver  to  the.  first  party  ml  and  gas  leases 
covering  an  area  of  3,600  acres  in  a  designated 
locality,  and  that  the  first  party  should  bear 
and  pay  all  espmae  Incident  ana  necessary  to 
the  approval  by  the  county  court  of  leases  on 
lands  owned  by  minora,  the  second  parties  secur- 
ed tlie  propor  exeeutiiHi  of  sudi  leases  and  the 
approval  thereof  by  the  county  court  and  the 
same  were  transmitted  to  the  first  party  through 
a  bank,  with  draft  attached  for  the  expense,  in 
tiie  way  of  a  reasonable  attorney's  fee  incurred 
la  procuring  audi  awroval,  fteU,  that  there 
was  a  substantial  compliance  with  the  terms  of 
said  contract  by  the  second  parties. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  70;  Dec.  Dig.  *=>49(l).l 

CqfunUsionen^  Opinion.  Division  JHo.  Z. 
Error  fron»  District  Court,  Hua^  County; 
J<^  Caruthers,  Judge. 
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AcUm  t|7  B.  H.  MflTOTgWIn  BCBiost  O.  H. 
Means  and  otbers.  Jndgmoit  for  detoidants, 
and  plaintiff  brings  error.  Affirmed. 

H.  B.  Uardn,  A.  F.  Moss,  and  £.  K.  Dnm- 
bell,  all  of  TnlW,  for  plaintiff  In  error.  J. 
F.  McEeel,  of  Ada,  and  W.  T.  Angllu,  of 
HoIdenvUle,  tor  defendants  In  error, 

BLEAEMOBE;  C  This  la  an  appea}  from 
the  district  court  of  Hogbes  county.  ■  The  par-, 
ties  appear  and  are  referred  to  here  as  In 
the  trial  court  Plaintiff  and  fottr  of  the  de- 
fendants entered  Into  the  foUowlc^  contract: 

"This  agreement,  made  and  ent^ed  into  In 
triplicate  this  4th  day  of  Man^  1613,  hj  and 
between  C.  M.  Means,  W.  W.  Barnett,  T.  W. 
BeU,  and  M.  B.  Donaghey,  of  Allen,  Oklahoma, 
parties  of  the  first  part,  and  B.  H.  McLanghlin, 
ot  Tulsa,  Oklahoma,  partj  of  the  second  part, 
witnesseth :  That  whereas,  parties  of  the' first 
part  are  the  owners  in  fee  ol  aboat  three  thou- 
sand a<»«s  of  land,  mora  or  less,  in  the  south 
half  oi  township  five  north,  range  nine  easl^ 
Hushes  couQtr,  Oklahoma,  on  vhich  said  land 
there  ia  at  this  time  no  lease  for  oil  and  gas 
mining  purposes;  and  whereas,  parties  of  the 
first  part  are  in  position  to,  have,  can,  and  are 
able  to  secure  oil  and  gas  mining  leasee  on  about 
fifteen  hundred  acres  of  land  in  the  immediate 
Tidnit?  of  the  land  owned  bs  said  first  parties, 
in  order  that  leases  thereon  may  be  blocked 
t»actically  solid;  and  whereas,  first  parties  de- 
sire to  hare  said  leases  and,  lands  develtqied  for 
cal  or  gas :  and  whereas,  second  party  desires 
to  do  said  derelopment  prorided  snnable  acreage 
can  be  ■eenred: 

"Now,  therefore,  for  and  in  consideration  of 
one  dollar  and  the  terms,  agreements,  stipula- 
timB,  and  conditioBs  hereinafter  set  forth,  it  Is 
agreed  betwem  the  parties  hereto  as  AmIows: 
nrties  of  the  first  put.berehy  agree  to  fnmish, 
seeore,  and  dellTW  in  one  block,  aa  nearly  aa 
practicabie,  leases  for  oil  and  gas  mining  pur- 
poses in,  on,  to,  and  covering  thirty-five  hnn- 
ored  acres  of  land,  all  to  be  located  In  the 
sontii  half  of  said  township  five  north,  range 
nine  east,  the  title  to  whidk  said  leases  shall  be 
merchantable  and  acceptable  to  attorney  of  sec- 
mid  party.  Parties  of  the  first  part  further 
agree  to  famish,  secure,  and  deliver  to  second 
party  said  leases,  oa  the  form  hereto  attached, 
on  or  before  March  24,  1918,  and  second  parties 
^all  have  ten  days  thereafter  to  accept  or  re- 
ject the  title  to  same.  Should  any  title  be 
found,  upon  ezaminatien,  not  merchantable  or 
acceptable  to  second  party,  first  parties  shall 
have  twelve  days  thereafter  to  cure  the  defects 
therein,  and  if  such  defects  are  incurable,  or  if 
the  title  thereto  cannot  be  perfected  to  the  sat- 
isfaction  of  second  party,  then  the  first  parties 
are  to  secure,  furnish,  and  deliver  to  the  second 
party  leases  covering  a  like  amount  of  acreage 
to  be  located  in  the  south  half  of  satd  township 
five  north,  range  nine  east,  in  lieu  of  tiie  amount 
covered  by  the  leases  the  title  to  which  is  re- 
jected, to  Gomidete  the  amount  of  acreage  agreed 
to  be  delivered,  to  wit,  tiilrty-five  hondred  acres. 
fHia  party  of  the  secoad  party  agrees  to  com- 
mence operations  to  drill  rae  wdl  for  (41  or 
gas  without  cost  or  expense  to  the  first  parties 
at  some  location  on  the  said  leases,  to  be  fur- 
nished, secared,  and  deUvered  as  herein  agreed, 
wlttdn  ninety  ^ys  from  the  15th  ot  April,  IMS, 
and  cwtinne  the  drilUng  thereof  wit£  due  dili- 
genee,  and  cotpplete  w  same  within  nine 
months  from  the  date  of  the  commencement  of 
ssid  operatiMiB,  or  this  agreement  to  be  void. 
Shenld  first  parties  fail,  refuse,  or  neglect  to 
fonish,  secure,  and  deliver  the  full  amount  ot 
asean  herein  atipulated)  this  agreement  shall 
be  null  and  void  and  <^  nb  effect,  at  the  apaoa 
ot  the  second-party. 


"^uty  ot  tiie  seecod  wrt  has  this  dagr  deposit- 
ed in  escrow  in  the  First  National  Bank  ot 
Allen,  Oklahoma,  together  with  a  copy  of  this 
agreement,  the  som  of  five  hundred  dollars,  cod- 
dltioned  as  follows:  That  in  the  event  the  first 
parties  comply  with  all  the  terms  and  conditions 
of  this  agreement  and  secure,  furnish,  and  de- 
liver said  leases  to  the  second  party,  and  the 
second  party  refuses,  n^ects,  or  ftlls  to  com- 
ply with  his  part  of  this  agreement,  then  and  In 
that  event  this  agreement,  and  all  the  leases 
hereby  agreed  to  be  secured,  furnished,  and  de- 
livered, shall  he  yiM  and  of  no  effect,  and  the 
said  five  hundred  dollars  this  day  deposited,  as 
above  set  forth,  shall  be  forfeited  to  the  first 
parties.  That  in  the  event  the  first  parties  shall 
fail,  refose,  on  naglect  to  ctMnply'with  the  terms 
and  conditiona  of  tide  agreement,  then  the  said 
sum  so  depodted  by  the  second  party  ia  eaexow, 
as  above  set  forth,  riiall  be  returned  and  deliver- 
ed by  said  bank  to  the  second  party;  or,  up- 
on compliance  with  this  agreement,  the  said 
sum  so  deposited  by  the  second  party  in  escrow, 
shall  be  'returned  to  lum  by  slud  bank,  within 
ten  days  from  the  date  of  commencement  of  op- 
erations to  drill  said  well.  All  expenses  jnddent 
and  necessary  to  the  approval  hy  the  county 
court  of  any  leases  on  land  owned  by  minors 
that  may  be  secured  la  to  be'  borne  and  paid 
by  second  party.  It  Is  furtiier  agreed  that  sec- 
ond oarty  is  to  furnish  all  take-offs  on  said  land 
at  his  own  exDenae.  It  is  agreed  that  leases 
on  all  the  land  covered  by  the  list  hereto  at- 
tsdied  shall  be  fnmished  and  ddivered  by 
first  parties  to  the  seoMid  parb,  ss  a  ptrt  A 
the  leases  herein  agreed  to  be  famished,  secur- 
ed, and  delivered. 

In  witness  whereof,  the  parties  hereto  have 
hwenate  att  Uwlr  bands  this  4th  day  at  Mardi, 
1918.  C.  M.  Meaiis, 

"W.  W.  Bamett, 
•*r.  W.  Bell, 
"U.  B.  Dmrngkes, 
"First  ParBes. 
H.  McLauehlln, 
••Sectad  Party/* 

On  December  IS,  1918,  plaintitt  commenced 
this  action,  alleging  performance  of  said  con- 
tract on  his  part  as  far  as  possible;  tlut 
the  defendant,  parties  to  said  agreement, 
prior  to  and  Indudlng  Mardi  31,  1918,  bad 
procured  the  execution  of  certain  oU  and  gas 
leases  pursuant  thereto,  embracing 
^cres,  which  were  accepted  hy  him  as  a  par- 
tial compliance  therewith;  that  sold  defend- 
ants had  failed  and  refused  to  furnish  and 
deliver  leases  covering  the  remaining  portion 
of  3,D00  acres,  as  prorided  by  the  contract; 
that,  notwithstanding  the  delay  in  the  ezecu- 
tion  and  delivery  thereof,  he  has  at  all  times 
been  ready,  willing  and  able  to  accept  all 
such  leases,  and  to  proceed  with  the  drilling 
of  a  well  in  accordance  with  his  agreemoit; 
that  defendants  had  set  up  a  claim  that  plain- 
tiff had  f^ed  to  comply  with  the  terma  of 
the  contract  on  Us  part,  by  reasnt  of  wbi(A 
his  rights  In  the  leases  theretofore  executed 
had  beu  for^eltod,  and  tbat  defiBndants  bad 
repudiated  said  contract  and  leaaoB,  and  ww« 
attempting  to  again  lease  the  lands  coravd 
thereby  to  other  persons,  and  that  the  $S00 
deposited  by  plaintiff  in  the  First  National 
Bank  of  Alien  had  been  wrongfully  with- 
drawn theref nnn ;  that  aubsequeot  to  the  ex- 
ecution of  said  contract,  as  the  result  of  the 
MVlontlon  fO.  ottifti%  oU  and  ga«  la  large 
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and  profitable  qoantitles  "baA  berai  dlacOTered 
in  prozlmlty  to  the  lands  InToIved ;  and  that 
the  <dl  and  gaa  ritiits  under  aaSA  contract 
had  greatly  Increased  In  valne,  being  worth 
more  than  $60,000.  There  was  prayer  that 
all  ot  the  defendants  be  permanently  enjoin- 
ed from  interfering  with  plaintiff  In  the  use 
of  the  lands  for  oil  and  gas  raining  purposes, 
and  from  executing  other  leases  covering  the 
same,  and  that  the  defendants  who  were  par- 
ties to  the  contract  be  required  to  perform 
same  by  executing  and  dellTerlng  to  plaintiff 
teases  covering  additional  lands- sufficient  to 
embrace  in  the  aggregate  8,600  acres,  or,  if 
said  defendants  were  unable  to  furnish,  se- 
cure and  deliver  such  leases,  that  plaintiff 
hare  Judgment  against  them  in  the  sum  of 
$50,000,  and  a  further  prayer  for  Judgment 
against  said  defendants  and  the  bank  for  the 
$500  deposit. 

Simmons,  Thomas,  and  Holmes  were  made 
parties  defendant  upon  motion  of  the  other 
defendants,  on  the  ground  that  they  were 
Jointly  Interested  with  plaintiff  In  the  trans- 
actions involTed.  Defendants  answered,  as- 
serting that  plaintiff  had  breached  the  con- 
tract, ny  reason  of  which  they  had  been  dam- 
aged in  the  sum  of  more  than  $80,000.  The 
cause  was  submitted  to  the  court  and  a  Jury, 
resulting  tat  vwdlct  and  Jnd^ent  tor  de- 
fendants In  the  sun  of  $600,  the  amount  de* 
poaited  In  the  banlt 

It  fti^ears  fn»n  Qie  evidence  that,  In  addi- 
tion to  the  leases  which  were  deUvered  to 
and  aeeeptM.hr  plalntlfl,  the  defendants, 
who  were  parties  to  the  cwtract  above  set 
forth,  procnted  to  be  execnt^d  to  defendant 
certain  oil  and  gas  leases  by  guardians,  on 
the  lands  of  their  minor  wards,  duly  ap- 
proved by  the  proper  county  court,  all  of 
which  leases  covered  in  the  aggregate  ap- 
proximately 8,500  acres  of  land.  Some  of 
these  leases  were  transmitted  to  plaintiff,  by 
the  attorney  for  the  guardian,  through  a 
bank,  with  draft  attached  for  his  fee  for 
services.  Plaintiff  refused  to  pay  such  draft 
and  accept  the  leases.  It  Is  contended  by 
plaintiff  that  the  maximum  acreage  embraced 
by  all  the  leases,  including  those  of  the 
guardians,  procured  by  said  defendants  at 
any  time  to  be  executed  to  him,  was  at  least 
28  acres  less  than  the  3,600  acres  provided 
for  in  the  contract ;  while  defendants  assert 
that  the  total  acreage  covered  by  all  th«  leas- 
es executed  to  plaintiff  in<duded  some  8,612.- 
67  acres.  The  evidence  in  this  regard  is 
somewhat  conflicting. 

Plaintiff  wrote  the  ftdlowlng  letter  to  tin 
defMidant  bank: 

**CM1  ExcIiangG  Drag  Co^  120  Sonth  Main 
Street  Phone  1045.  Tulsa,  Okla.,  7— 22-lS. 
First  National  Bank,  Allen,  Okla.— Gentlemen: 
Tou  are  hereby  notified  to  at  onee  return  to  me 
tb«  $500  deposited  by  me  in  your  bank  as  per 
agreement  with  C.  M.  Means  eC  al.  and  raiyself 
under  date  of  March  4,  1^1^.  as  the  parties  of 
the  first  part  have  fallea  to  comply  with  their 
part  of  the  eoatract^  «a  eald  contract  pnifUm 


(OM- 

said  leases  shall  be  deUvered  on  or  before  Bfarch 
24,  lOlS,  end  said  eooAntct  farther  provides 
that,  if  first  parties  refuse  to  comply  therewith, 
this  coDtmct  shall  be'  noli  and  void  at  my  on- 
tion ;  and  I  hereby  exercise,  my  option,  and  m 
case  you  fail  to  return  s^d  money  I  shall  at 
oiice  ■  proceed  in  an  action  at  law  to  recover 
samci  and  will  look  to  you  for  flam&  Yours 
very  truly,  B.  H.  McLaughlin." 

WlQi  reference  to  tills  he  testified: 
"Q.  Mr.  McLaughlin,  after  yon  had  been  down 
there,  you  and  Mr.  Thomas  and  Mr.  Holmes,  io 
the  ftest  part  of  June,  and  found  that  the  Gerty 
well  had  shnt  down,  yon  decided  a  little  bit 
after  that  that  you  would  ezercise  your  option 
to  revoke  ^is  entire  contract,  didn't  you?  A. 
Yea,  sir.  Q.  And  yon  did  exercise  it  by  writ- 
ing a  letter  to  the  E^rst  National  Bank  of  Allenl 
A.  Tee,  sir.  Q.  Revoking  and  refoidng  to  live 
up  to  tlie  contract?  A.  Yes,  sir.  Q.  Yon  wrote 
this  letter  of  revocation  on  the  22d  day  of  June, 
1913,  did  you  not?  A.  Yes,  dr." 

Pltdntlfl  In  his  brief  states: 

"The  8,600  acres  to  be  composed  of  leases  on 
certain  lands,  which  lands  beionsed  to  minors, 
and  the  contract  provided  tliat  the  jdaintiff  in' 
error  woald  pay  all  Inddental  and  necessary 
expense  In  obtaining  tiie  approval  ci  the  county 
court  for  the  making  of  the  leases  to  the  plain- 
tiff in  error.  TTicee  minor  leases  covered  abont 
1,000  acres,  and  were  known  and  spoken  of  in 
the  testimony  as  the  BeH  and  Bamett  leases. 
Tlieae  leases  wttre  made,  the  court  approved 
tbem,  and  they  were  sent,  with  draft  attached, 
not  only  for  the  actnal  conrt  costs,  but  the  draft 
also  covered  a  sum  for  attorney's  fees.  The 
plalntiS  in  «tof  declined  to  accept  the  draft 
and  pay  it,  and  consequently  the  leases  were 
never  in  his  hands.  Thfi  reason  that  the  plain- 
tiff in  error  did  nbt  pay  the  draft  was,  in  the 
first  place,  because  be  contended  that  it  was  not 
lib  duty  under  the  contract  pay  CMUsel  fees, 
as  that  matter  bad  been  discussed  prior  to  the 
execution  of  the  contract,' and,  in  the  second 
place,  under  the  terms  of  the  written  contract 
between  the  parties  to  this  litigation,  the  plain- 
tiff in  error  had  the  riWit  to  the  delivery  of 
leases  for  the  purpose  of  having  the  title  thereto 
examined,  and  for  this  purpose  the  contract  al- 
lowed him  ten  days  from  the  date  of  the  delivery 
of  the  leases.  The  ouestitMi  as  to  whether  the 
record  condusively  shows  the  shortoge  ot  acre- 
age is  the  only  question  which  the  i^aintifl  in 
error  desires  to  bring  before  this  court,  as  it  is 
contended  that  it  was  error  to  refuse  motion 
for  new  trial.  The  questlmi  as  to  proper  admis- 
sion and  rejection  of  testimony  is  waived  by 
this  plaintiff  in  error,  and  also  the  qaestiwi  as 
to  whether  the  time  limited  to  March  24,  1918. 
was  of  tbe  essence  of  the  contract  is  waived, 
as  this  plaintiff  in  error  bas  at  all  times  bem 
ready  and  willing  to  comply  with  the  terms  of 
his  agreonent." 

It  Is  admitted  that  defoidants  bad  com- 
plied with  the  contract  to  the  extent  of  fur- 
nishing and  delivering  leases  covering  at 
least  2,500  acres ;  but  it  Is  insisted  that  they 
fttiled  to  perform  as  to  the  remainder,  for 
the  reason  that  there  was  no  such  delivery 
of  the  minor  leases  as  contemplated  by  the 
agreement  The  contract  provides  that: 

"AH  ezpeaise  Incident  and  necessary  to  Hie 
approval  b?  the  county  court  of  any  leases  on 
land  owned  by  minors  that  may  be  sscoted  Is 
to  be  brans  and  paid  W  the  secood  party." 

nalntlff,  according  to  his  own  atatemmt, 
refused  to  pay  the  draft  and  actintt  leases  od 
1,000  acres  of  land^dwiied  by  minors,  on  tli^ 
theory  (1)  that  be  waa.AOt  bowid  hy  -tlifi 
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ttawai  oI'Um  cbBtrftct  to  pay  for  tbe  iervloes 
ct  an  attorney  In  eeenring  the  approval  of 
,sn<^  leases  hf  tbe  county  court;  &)  that  by 
virtue  of  tbe  provteions  of  the  contract  he 
was  allowed  tcu  days  after  delivery  of  sdcIi 
leasee  to  him  within  which  to  examine  the 
title;  and  (S)  tbe  transmlsalon  of  sash  leases 
under  the  drcuinatances  did  not  constitute 
ft  delivery  Uiweof . 

'  It  Is  not  claimed  that  Uie  a,ttomes*B  fee 
vas  not  a  legitimate  part  of  the  expense  ac- 
tually incuned  as  an  Inddeiit  to  the  ap- 
proval of  the  leases,  or  that  such  fee  was 
ezcesslTe.  Clearly,  under  the  trams  of  the 
asraement,  defendants  were  not  diargeable 
wltli  sodi  e^nse,  while,  If  plaintUTs  theory 
Is  correct,  they  mnst  be  held  primarily  Uable 
therefw.  Again,  there  Is  no  sogsestlon  that, 
em  under  the  attendant  drcnmstancee^ 
plaintiff  was  denied  the  privilege  of  examin- 
ing such  leases,  or  that  the  lessors'  title 
was  in  any  way  d^ective.  It  may  be  con- 
ceded that  there  was  no  technical  deliveiy 
of  the  minor  leases,  but  it  la  obvious  that 
such  leases  were  secured  by  defendants,  who 
put  it  within  the  power  of  plalntttt  to  re- 
otfve  and  have  them  examined  upon  pay- 
ment of  a  certain  expense  incurred  In  pro- 
curing the  approval  thereof  by  the  county 
oourt,  which  expoise,  under  the  provisions 
ot  tbe  contract,  was  properly  chargeable  to 
no  one  else.  We  are  of  tbe  opinion  that 
there  was  a  substantial  compliance  with  the 
tenna  <tf  tbe  contract  <m  the  part  of  defend- 
ants. 

Babseqneot  to  his  refusal  to  pay  the  draft 
and  acc^  the  minor  leases  (upon  Inspection 
of  Che  premises  vltb  his  associates,  and 
after  learning  that  work  upon  an  oil  and  gas 
well  In  the  vldnicy  had  bem  anspended), 
pininfiir  by  his  letter  to  the  bank  sought 
to  teUeve  himself  of  liability  under  the  con- 
tract, and  Bpedflcally  declared  that  be  re- 
fused to  be  further  bdnnd  thereby ;  and  then, 
some  five  months  later,  when,  as  he  alleges, 
other  parties  by  their  explorations  had  es- 
tablished the  value  of  the  lands  In  question 
for  oil  and  gas  mining  puxposee,  he  brought 
this  suit 

Apropos  of  plaintUTs  apparent  attitude  In 
this  case,  we  quote  the  language  employed  by 
Justice  MiUer  in  Twlu-Lick  OU  Co.  v.  Mai^ 
bury,  01  U.  S.  687,  23  L.  Ed.  331: 

"Tbe  flactnating  character  and  value  of  this 
class  of  property  is  remarkably  illustrated  in 
iha  histoiy  of  the  prodnctiou  of  mineral  oil 
from  wells.  Proper^  worth  thousands  to-day 
is  worth  nothing  to-morrow;  and  that  which 
would  to-day  sell  for  a  thousand  dollars  as  its 
fair  value  may,  by  the  natural  changes  of  a 
week,  or  the  energy  and  courage  of  desperate 
enterprise,  in  the  same  time  be  made  to  yield 
that  much  every  da^.  The  injostiee,  ther^ore, 
is  (rt>viouB,  of  permitting  one  holding  the  right 
to  assert  an  ownership  in  such  property  to  vol- 
ontarily  await  the  event,  and  then  decide,  when 
the  danger,  which  ia  over,  has  been  at  the  risk 
at  another,  to  come  in  and  share  the  profit." 


We  find  no  error  in  the  proceedings,  prej- 
udicial to  the  substantial  rights  of  plaintiff, 
and  tbe  Jndgmoit  Aoold  tber^ine  be  af- 
firmed. 

PBStOUBIAH.  Adopted  In  wbda 


OEBMAN-AMERICAN  INS.  CO.-  v.  EONT- 

liEY  et  al.    <No.  7&14.) 
(Supreme  Gonrt  of  Oklahoma.  Dee.  12, 1916.) 

f SyOalMs  bg  flu  0«mrt^ 

1.  Libel  ahd  Sturom  «=»84  ~  Psmuoin 

PaBUCATIONS—CXjUiamcATlON . 
By  section  4958,  Bev.  Laws  1910,  two  class: 
es  of  privileged  publications  are  recognized : 

(1)  Those  where  the  occasions  designated,  re- 

Sardless  of  malice,  constitute  an  absolate  priv- 
ege  and  preclude  recovery  of  damages;  and 

(2)  those  in  which  the  circumstances  of  the 
defamatory  publication,  together  with  the  tes- 
timony, rebut  the  presumption  of  malice,  and 
afford  a  qualified  privileKe. 

[Ed.  Note.— For  other  case,  see  Libel  and 
Slander,  Gent  Dig.  S  113;  Dec  Dig.  «=:>34.] 

2.  Libel  anu  SunnKB  «s>41  —  Pbitile6ed 
PuBLioATiosB  —  BxAitmnr  Pbovwoh  -~ 

"Fact." 

The  word  "fact"  is  used  in  the  fourth  par- 
agraph of  said  section  in  its  ordinary  sense  to 
denote  tbe  act,  the  thing  done,  the  dream- 
stance,  the  publication  its  elf. 

LBd.  Note.— For  other  cases,  ■  see  Libel  and 
Slander,  Cent.  Dig.  U  127-128;  Dec  Dig.  «s> 
41- 

For  other  defioitions,  see  Words  and  Phrases, 
f^rst  and  Second  Series,  Fact] 

5.  Libel  and  Slandeb  «=»123(8)— Actions- 
Question  FOB  JUEY— PaiVlLSGB. 

Where  the  drcomstances  under  which  the 
publication  was  made  are  undisputed,  it  is  ex- 
clusively for  the  court  to  determine  whether 
the  occasion  on  which  it  was  made,  or  the 
"fact"  and  the  testimony,  render  it  either  ab- 
solutely or  qualifiedly  privileged.  Otherwise, 
it  is  a  question  of  fact  to  be  determined  by  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Gent  Dig.  1  862;    Dee.  Dig.  ^ 

128(8).] 

4.  Libel  amd  Slandke  ^101(l>-AonoHft-' 
Pbesdxftiomb— BuiDrav  OF  Pnoor. 

In  an  action  for  libel,  where  plaintiff  has 
established  that  defamatory  matter  has  been 

EDblished  by  the  defendant  concerning  him,  he 
I  entitled  to  recover,  unless  the  "act"  (the 
pnblication  itself)  and  the  testimony  rebnt  the 
presumption  of  malice.  The  burden  of  addudsg 
evidence  to  rebut  such  presumption  Is  upon 
the  defendant 

[Ed.  Note. — For  other  cases,  see  IJbel  and 
Slander,  Gent.  Dig.  SS  273,  277,  278;  Dec  Dig! 
«=>101(l).l 

6.  Libel  and  Sunseb  «a»101(l)— Aotzoit»— 
Burden  of  Pboot. 

If  the  fact  and  the  testimony  rebut  the  pre- 
sumption of  mall(»,  the  burden  then  rests  up- 
on the  platntlfl  to  show  express  nudice  In  order 
to  recover.  ■ 

[Kd.  Note.— For  edier  eases,  see  Idbd  and 
Slander,  Gent  Dig.  ||  273,  277,  278;  Dec  Dig. 
«»101{1).] 

G.  GOBPOBATJONS  <8=>423— LOA  B I  LIT  IBS— ACTS 

or  Officers  ANn  AoENxe— Libel. 
A  corporation  Is  liable  in  an  action  for  libel 
published  by  its  officers,  servants,  or  agents 
whenever  such  publication  is  made  in  the  per- 


»Fot  othsr 
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(ormanee,  or  witbis  the  scope  of  the  genersl 
daties  of  such  officers,  ierrants,  or  asents. 

[Ed.  Note.— For  other  catefl.  see  Ooroora- 
tioni,  Cent  Dug.  H  1082-1696,  1908.  1906; 
Dec.  IMg.  ^s>4^] 

t.  appb4i.  and  slbbob  <*=»1066  — aotiors  — 

Instbuctions. 
Certain  iustractions   examined,  and  held 
prejudicially  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  i  4220;  Dec.  Dig.  <^1066.] 

CmonilBSloiiers'  Opinion,  Division  No.  8. 
Error  from  District  Cout,  Orady  Countir; 
Will  Unu,  Judge. 

Separate  actions  liy  W.  M.  Huntley  and 
C.  S.  Hontley  against  the  Qerman-American 
Insurance  Company.  Jndginent  for  plaln- 
tUte,  and  defendant  brings  error.  BeTersed 
and  remanded. 

Soothon^  Blttenbouae  &  UcRlII,  of  Okla- 
homa City,  for  ^aintlff  In  etna,  BaaA,  Mel- 
ton &  Meltw,  of  CaiickaBha,  and  Bond  & 
Sandlln,  of  I>nncan,  for  defendants  In  error. 

BI^EAKHOBS.  a  W.  U.  BunUey  and  O. 
S.  Huntl^  commenced  BQwrate  actitms  in 
the  district  conrt  of  Grady  county,  eadt  seek- 
ing recovery  of  damages  against  the  Qerman- 
American  Insurance  Company  for  Ubel  based 
upon  the  pnbUcatlcn  of  a  certain  letter  writ- 
ten by  the  state  agent  to  a  local  agmt  of  said 
company.  The  issuea  in  the  two  cases  being 
identical,  tfiey  were  tried  together  In  the 
conrt  below,  where  several  judgments  were 
roidered  against  defendant  company,  each  in 
the  sum  of  $1,000,  from  which  defoidant  has 
appealed;  and  by  stlpnlatlon  the  cases  are 
here  consolidated  for  the  purpose  ttf  review. 

The  plaintiffs  wen  partners  engaged  in  the 
mercantile  business  at  Rash  Springs,  Okl. 
On  Bfarch  31,  1914,  tiielr  stock  of  goods  and 
fixtures-^  Insure  against  the  loss  ot  whldi 
deCendai^  had  issued  its  poUdes  ot  insur- 
ance—were totally  destroyed  by  Are.  There- 
after the  loss  thus  occasioned  was  adjnsted, 
plaintifls  hccefftSng  a  lesa  sum  than  claimed 
under  the  provldons  of  the  polldee.  After 
such  Settlement  had  been  effected  and  pay- 
ment made  by  defendant,  Its  state  agent 
wrote  to  Its  local  agent  at  Rush  Springs  the 
following  letter : 

"Referring  to  the  loss  on  the  Huntley  risk, 
I  beg  to  state  that  this  matter  has  now  been 
disposed  of  on  a  compromise  basis,  companies 
paying  $4,500.00:  Tlus  loss  has  been  a  most 
disagreeable  affair,  as  there  is  more  than  a  rea- 
sonable doubt  as  to  the  honesty  of  the  assured, 
and  I  feel  satisfied  that  both  the  Huntley  broth- 
ers know  more  about  the  origin  of  the  nre  than 
it  is  to  their  interest  to  admit  The  adjustment 
ot  this  daim  was  very  much  complwated  by 
affidavit  furnished  by  yov,  wtUch  so  weakened 
our  defense  that  a  compromise  was  deemed  nec- 
essary, and  I  trust  that  hereafter,  should  any 
losses  occur,  that  no  action  whatever  will  be 
taken  by  yoa  in  behalf  of  the  assured  uoIms 
yoD  are  duly  authorized  to  do  so.  I  am  very 
confident  that  the  affidavit  secured  from  yoa 
was  obtoined  under  a  misrepresentation  as  to 
existing  facts,  as  I  know  that  you  woold  not 
knowingly  embarrass  either  the  companies  or 
the  adjusters.  This  experience  with  Uie  Hunt- 


ley boys  la  suffldeot  for  u  and  I'UoA  aak  that 

you  please  refrain  from  interesting  the  Oer- 
man-American  on  any  property  In  which  either 
C.  S.  Huntley  or  W.  M.  Huntley  have  any  own-- 
ership.  and  if  at  this  time  we  nave  other  poli- 
cies for  these  parties,  I  will  ask  you  to  please 
cancel  same  on  a  pro  rata  basis,  returning  the 
surrendered  contracts  to  the  Chicago  office  so 
that  our  files  may  be  complete.  Trusting  yon 
will  accept  tills  commanicanon  in  the  same  spir* 
it  as  intended,  with  Icindest  personal  regards,  I 
remain." 

The  local  agent  to  whom  this  letter  was 
addressed  exhibited  It  to  dlven  persons.  By 

the  petition  It  Lb  alleged: 

"That  said  letter,  containing  said  false  and 
defamatory  matter,  was  received  by  said  local 
agent,  A.  N.  Murphy,  and  by  said  A.  N.  Mur- 
phy exhibited  to  vanoos  persons  in  the  town 
of  Bush  Spnngs.  OkL,  where  plaintiff  and  tiie 
said  C.  8.  Hontley  have  resided  for  a  number 
of  years.  That  by  said  false  and  defamatory 
statements  the  defendant  meant  to  charge  that 
this  plaintiff  and  the  said  C.  8.  Huntley  had  ei- 
ther set  fire  to  their  stock  of  merdiandise  and 
fixtures  or  had  it  done,  and  wera  therefore 
guilty  of  arson,  a  crime  nnder  the  laws  of  the 
state  of  Oklahoma,  and  said  statements  were  so 
understood  by  tiieae  persons  to  whom  said 
jrtatements  and  defamatory  matter  were  ez- 
hil^ted,  and  it  was  intended  bf  the  defendant 
that  the  same  should  be  so  understood  by  per- 
sons reading  said  letter.** 

Defendant  answered  by  way  of  general  de- 
nial, and  allied: 

"Bat  this  defendant  spedfically  denies  jmdKr 
oath  that  A.  N.  Marphy  acted  as  Its  local  agent 
or  representative  In  toe  matter  of  exhibinDg 
*to  varioQs  persons  in  the  town  of  Rush  f^prings, 
Okl.,'  said  letter  referred  to  in  plaintiff's  peti- 
tion herein,  if  In  truth  and  in  fact  the  said  A. 
N.  Murphy  did  so  exhibit  said  letter;  and  this 
defendant  specifically  denies  under  Mth  tiiat 
the  said  A.  K.  Marphy  was  ever  anthorixed  by 
It  to  exhibit  said  letter  to  any  person  or  per^ 
sons  whomsoever,  and  specifically  demes  cnder 
oath  that  the  said  A.  N.  Murphy  as  this  defend- 
ant's local  agent  had  any  such  authority,  and 
states  the  fact  to  be  that  said  letter  was  a  con- 
fidential and  privileged  commani?atioD  from 
this  defendant's  state  agent,  James  Brundrit,  to 
the  said  A.  N.  Morpliy,  as  its  loral  agent,  and 
that  at  such  local  agent  the  said  A.  N.  Marphy 
had  BO  avtborlty  to  psbUsh  or  exhibit  the  same 
to  any  person  or  persons  whomsoever,  or  in 
any  manner  whatsoever,  and  if  he,  the  said  A. 
N.  Murpby,  did  so  act  in  the  premises,  such 
act  was  not  authorised  or  counteaanced  by  this 
defendant,  and  was  not  within  tbe  scope  of  said 
A.  N.  Murphy's  authority  as  this  defendant's 
local  agent." 

Before  the  loss  was  adjusted.  Investiga- 
tion In  regard  thereto  had  been  made  by  a 
representative  of  tbe  state  fire  marehal,  the 
adjuster  for  the  defendant  company,  and 
others,  who  had  reported  to  the  state  agent 
of  tbe  company  that  the  fire  which  destroyed 
tbe  property  of  plaintiffs  was  of  Incendiary 
origin,  and  that  tbe  facts  and  circumstances 
surrounding  it  gave  rise  to  suspicion  that 
plaintiffs  had  burned  or  caused  the  burning 
of  such  property.  The  matter  bad  also  been 
Investigated  by  the  county  attorney  in  con- 
nection with  the  fire  marshal,  and  evidently 
it  had  been  determined  that  the  evidence  was 
insufficient  to  warrant  the  prosecution  of  the 
plaintiffs  for  arson. 

Relative  to  the  letter  in  question  the  state 
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a«ent  of  detend«aU  Mr.  BnudiU,  teattfled 
as  fcdlows: 

"Q.  And  when  yon  wrote  that  letter  the  pol- 
icy had  been  settled  and  paid?  A.  The  \om  bad. 
Q.  It  was  a  closed  transaction?  A.  Tes,  sir; 
in  BO  far  as  (he  insured  vas  concerned.  Q.  You 
took  the  policieB  np  at  Oiilafaoma  CSty?  A. 
Tes>  air.  Q.  It  was  a  closed  traasacUon  so  far 
as  nie  company  was  concerned?  A.  Tea,  sir; 
bat  not  as  between  me  and  the  arent;  fas  had 
written  me  two  or  three  letters  wanting  me 
to  set  that  tbins  out  of  the  way,  ^nd  it  was  my 
bnsinesB— to  notify  him  that  it  was  out  of  the 
way.  Q.  Settled  and  paid  off?  A.  Tes,  sir.  Q. 
In  telling  him  that  was  it  necessary  to  tell  him 
that  the  Huntley  boys  had  burned  up  their 
store?  A.  The  agent  does  not  like  to  have  pol- 
icies canceled,  and  when  a  policy  is  canceled 
it  is  customary  to  let  him  know  why,  gire  him 
oor  reasons  for  not  wanting  to  carry  the  busi- 
ness. Q.  Tyhy  does  the  agent  want  to  know? 
A.  Because  If  he  did  not  know  he  woold  prob- 
ably put  us  on  the  risk  again.  Q.  You  instruct 
them  to  not  take  a  risk,  and  they  go  ahead  and 
take  it  anyway?  A,  No,  but  you  nave  to  give 
him  instructions.  Q.  Yon  could  instmct  him  to 
not'put  any  more  risks  on  the  Hnntleys  with- 
out telling  him  thst  they  had  burned  op  their 
goods?  A.  Yes,  sir;  but  it  was  a  good  idea 
to  let  him  know  why.  Q.  Yon  had  circulated 
this  report?  A.  No.  sir.  Q.  Yoa  wrote  this? 
A.  Tes,  sir.  Q.  Ton  meant  It?  A.  Yes,  sir; 
my  opinion.  Q.  Ton  meant  it  was  not  an  hon- 
est loss,  and  meant  to  tell  bim  in  that  letter 
that  the  Huntley  boys  had  burned  up  their 
goods?  A.  From  the  information  I  had  I 
wanted  him  to  know  that  I  did  not  think  the 
claim  was  an  honest  one,  and  that  they  knew 
more  about  the  origin  of  the  fire  than  they 
would  admit.  Q.  Tou  meant  they  burned  it  or 
had  it  burned?  A.  Yes,  that  is  the  opinion.  Q. 
That  is  the  way  you  wanted  the  agent  to  un- 
derstand it?  A.  Yes.  Q.  Do  you  think  it  was 
necessary  to  say  that  when  you  told  the  agent 
to  cancel  the  policies?  A.  That  is  my  reason 
for  canceling  it    Q.  Tou  did  not  instruct  the 

Mcnt  to  exhibit  the  letter  to  any  one?  A. 
i,  sir.  •  *  *  Q.  I  notice  in  that  letter  you 
give  tiie  agent  a  jacking  up  about  making  an 
affidavit?  A.  Yea,  sir.  Q.  As  a  matter  of  fact 
you  were  not  in  very  fine  humor  when  you 
wrote  that  letter?  A.  No;  I  felt  better.  Q. 
You  felt  better  after  you  got  that  out  of  your 
system?  A.  I  don't  know^  Q.  That  is  true? 
A.  I  suppose  so.  Q.  After  you  got  this  oat  of 
your  system  yon  felt  relieved?  A.  I  wanted 
to  give  the  agent  instructions  about  what  to 
do  in  the  future.  Q.  You  wanted  to  say  some- 
thing and  said  it  to  the  local  agent?  A.  That 
is  the  only  one  I  could  say  it  to.  •  ♦  •  Q. 
Will  you  tell  the  Jury  what  interest  the  com- 
pany had  in  communicating  to  Mr.  Murphy  the 
fact  tliat  the  company  or  you  believed  that  the 
Hnotleys  burned  the  stock  of  goods?  A.  It 
was  my  excuse  for  canceling  the  policies.  Q. 
Couldn't  you  have  told  him  that  these  policies 
have  proven  unsatisfactory,  and  do  not  take 
any  more  policies  on  the  Huntieys'  properties, 
and  if  yon  have  any  on  their  property  at  this 
time  yon  can  oancel  them?  A.  I  eoald  have  told 
bim  that    Q.  And  It  would  answer  the  same 

Barpose  and  elfect  as  telling  him  that  you  be- 
eved  the  Hu&tleys  had  burned  up  their  stock 
of  goods?  A.  He  possibly  would  nave  written 
me  back  to  find  out  the  particnlars.  Q.  Then 
he  would  have  disobeyed  your  instructions? 
A.  No,  dr.  Q.  He  would  have  canceled  the  pol- 
icies? A.  Tea,  At,  possibly.  Q.  And  would 
have  kept  off  of  the  ntDte  wudness?  A.  Pos- 
sibly.- 

[1]  Th-i  conununlcatlO0  is  admittedly  de- 
famatory. ^Defendant  neither  pleaded  nor 
attwapbed  to  piove  the  tnitfa  of  tbe  crimina- 
tory language  employed,  and  does  not  con- 
tend Uwt  Bucb  commnnlcatlon  abfolnto- 


ly  pripUeged.  but  reUea  upon  Uie  drcumstaoc- 
ea  of  tbe  case  as  establishing  coaclnslv^. 
that  tbe  occasion  of  its  publication  was  one 
of  Qualified  privilege,  and  asserts  that  there 
was  no  evidence  of  actual  malice,  without 
which  It  Insists  recovery  could  not  properly 
have  been  had.  In  Newell  on  Libel  and 
Slander  <3d  Ed.)  It  Is  stated: 

"Sec  606.  Tkt  Suhjaoi  CrtMsj/Mr-Th*  ocoRr 
aion  upon  which  privileged  communications  are 
made  may  be  classified  as  those  absolutely  priv- 
Ue|ed  and  those  In  which  the  privilege  is  quoli- 

"Seo.  DOa  First.  Absolute  PHvite^v.— In  this 
class  of  cases  it  is  conaidered  in  the  interest 
of  public  welfare  that  all  persons  should 
be  allowed  to  express  their  sentiments  and 
speak  their  minds  fully  and  fearlessly  npOK 
all  QoestiMis  and  subjects;  and  all  actions  for 
words  BO  spoken  are  absolutely  forbidden,  even 
if  it  be  alleged  and  proved  that  the  words  were 
spoken  falsely,  knowingly  and  with  express 
malice.  This  rule  is,  however,  confined  to  cas- 
es in  whi^  the  pnblie  service  or  the  administra- 
tion of  justice  requires  complete  immunity — 
for  example,  words  spoken  in  legislative  bodies, 
in  debates,  etc.;  in  reports  of  military  officers 
on  military  matters  to  their  superiors;  words 
spoken  by  a  judge  on  the  bench  and  by  wit- 
nesses on  the  stand.  In  aH  inch  cases  tbe  priv- 
ilege afforded  by  the  occasion  is  In  law  an  ab- 
solute bar  to  any  action  for  defamation.  In 
these  cases  the  plaintiff  cannot  be  beard  to  say 
that  tbe  defendant  did  not  act  under  tiie  privi- 
I(«fl.  that  he  did  not  intend  honestly  to  dis- 
charge s  duty,  but  malldoosly  availed  himself 
of  the  occasion  to  injure  his  reputation." 

The  statute  (section  48S8.  R.  L.  1910)  pro- 
vides: 

"PrwUefftd  Oommnn4eaikm  D^tnedi—K  priv- 
ileged publication  or  commoaication  is  one 
made: 

"First.  In  any  legishitive  or  jadldal  proeeed- 
Ing  or  aur  other  proceeding  aothorised  by  law; 

"Second.  In  the  proper  discharge  of  an  of- 
ficial duty; 

"Third.  By  a  fair  and  true  report  of  any  l«g- 
istative  or  judicial  or  other  proceeding  author- 
ized by  law,  or  anytbing  said  in  tbe  course 
thereof,  and  any  and  all  exnreesioDS  of  opinion 
in  regard  thereto,  and  critAcisms  thereon,  and 
any  and  an  criticisms  upon  the  official  acts  of 
any  and  all  public  officers,  except  where  the 
matter  stated  of  and  concerning  the  official  act 
done,  or  of  the  officer,  falsely  Imputes  crime 
to  the  officer  so  criticized. 

"In  all  cases  of  publication  of  matter  not 
privileged  under  this  section,  malice  shall  be 
presumed  from  the  publication,  unless  the  fact 
and  the  testimony  rebut  the  same.  No  publica- 
tion which,  under  this  section,  would  be  privi- 
leged, shall  be  punishable  as  libet" 

It  seems  clear  that  the  legislative  Inten- 
tion was  to  recognize  two  classes  of  privi- 
leged publications,  viz.:  (1)  Those  where 
the  occasions  designated,  regardless  ot  mal- 
ice, constitute  an  absolute  excuse  and  pre- 
clude recovery  of  damages ;  and  (2)  those  in 
whldi  the  drcumstnnces  of  the  defttmatory 
publication,  together  with  testimony,  rebut 
the  presumption  of  malice,  thus  affording  a 
conditional  excuse. 

[2]  Tbe  first  three  paragraphs  of  the  fore- 
going section  specifically  enumerate  those 
occasions  upon  which  alMolute  privilege  at- 
tends a  defamatory  put^catlon,  and  in  this 
respect  may  be  said  to  be  exclusire.  The 
fourth  paragraph  bowerer.  Is  general  In 
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tenns,  compretaendiDj;  "all  cases"  where  tUe 
occasion  of  snch  a  publication  is  not  abso- 
Intely  priTlleged,  and  provides  that  malic© 
shall  be  presumed  therefrom,  unless  the  fact 
and  the  testimony  rebut  the  same.  The  word, 
"fact"  Is  obTiousIy  therein  nsed  In  Its  ordi- 
nary sense  to  denote  the  act,  the  thing  done, 
the  circumstance,  the  publication  Itself.  Rea- 
sonably construed,  the  language  employed 
!n  this  paragraph  may  be  said  to  provide 
that  malice  shall  be  presumed  from  the  pub- 
lication of  defamatory  matter  on  occasions 
not  absolutely  privileged,  unless  the  inherent 
drcnmstances  of  such  publication  and  the 
extrinsic  evidence  relative  thereto  rebut  such 
presumption. 

In  actions  for  libel  and  slander  the  doc- 
trine of  qualified  privilege  has  been  recog- 
nized and  established  In  this  Jurisdiction  by 
the  following  cases:  Tuohy  v.  Halsell,  35 
Okl.  61,  128  Pac  126,  43  L.  R.  A.  (N.  S.)  323. 
Ann.  Oas.  1916B,  1110 ;  Hubbard  v.  Cowling, 
36  Okl.  603,  129  Pac.  714;  Beshlers  v.  Allen 
(not  yet  ofBdally  reported)  148  Pac.  141,  L. 
a.  A.  19l(SB,  413.  While  In  Tuohy  v.  Halsell 
it  was  held  in  effect  that  the  publication  was 
absolutely  privileged,  yet  it  was  said: 

"Bat  let  this  be  as  It  may,  the  commanication 
or  publication  was  a  qualified  privilege,  as  held 
by  the  trial  court.  This  privilege  'extends  to  all 
commnnicatioDB  made  booa  fide  npon  a  subject- 
matter  in  which  the  party  communicating  has 
an  interest,  or  in  reference  to  wbicb  be  has  a 
duty  to  a  person  having  a  corresponding  interest 
or  anty,  and  to  cases  where  the  duty  is  not  a  le- 
gal one,  but  where  It  is  of  a  moral  or  social 
cbaractn  of  imperfect  (^ligation.'  18  Am.  & 
Eng.  En.  of  Law,  p.  411.  Or,  as  stated  in  the 
syllabus  in  Thomas  S.  Harrison  v.  Edwin  Bush, 
S  E.  &  B.  (Q.  B.)  344:  'A  communication  made 
bona  fide  upon  any  subject-matter  in  wtiich  the 
party  communicatmg  has  an  interest,  or  in  ref- 
erence to  which  he  had  a  duty  to  perform,  is 
privileged,  If  made  to  a  penim  hanng  a  cor- 
responding interest  or  duty,  although  it  contain 
criminatory  matter  which,  without  this  privilejre. 
would  be  slanderous  and  actionable.  And  this, 
though  the  duty  be  not  a  legal  one.  but  only  a 
moral  or  social  duty  of  imperfeet  obligatfcn.'^' 

In  Htibbard  v.  Cowling,  the  rule  Is  stated: 
"A  'contlitionaily  privileged  publication'  is  a 
publication  made  on  the  occasion  whtdi  furnish- 
es a  prima  fade  legal  excuse  for  the  making  of 
it,  and  which  Is  privileged,  unless  some  addition- 
al (act  is  shown  which  so  alters  the  character  of 
the  occasion  as  to  prevent  It  furnishing  a  legal 
excuse.  A  'privileged  commantcatioir  is  one 
made  In  good  faith,  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has.  or  honestly  be- 
lieves he  has,  a  duty,  and  which  contains  mat- 
ter which,  without  the  occasimt  upon  which  It 
to  made,  would  be  defamatory  and  actionable." 

In  Beshlers  v.  Allen  it  la  held: 

"Words  actionable  in  themselves,  because  they 
charge  the  plalntlS  with  having  committed  a 
felony,  spoken  to  a  sheriff  while  engaged  in 
bunting  for  the  culprits  actually  gnll^  of  the 
felony,  are  gnallfiedly  privileged  If  they  are 
spoken  In  good  faith,  with  an  honest  b^w  that 
they  are  true,  with  tile  sole  Intent  of  aiding 
justice,  and  with  no  owtiTe  or  Intent  to  Injure 
the  person  spoken  of." 

In  Newell  on  Slander  and  Libel  (8d  Ed.) 
i  403,  tbe  doctrine  of  privtl^^  commiuilcft- 
tions  Is  stated  as  foUom :  ^ 
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"The  great  underlying  pHaolpI*  opan  whiefa 

the  doctrine  of  privileged  communications  rests 
is  public  policy.  This  u  mors  especially  the  case 
with  absolute  privilege,  where  the  interests  and 
the  necessities  of  society  require  that  the  time 
and  occasion  of  tlw  puUlcation  or  utterance, 
even  though  it  be  both  false  and  malicioos,  shall 
protect  the  deCsmer  from  all  liability  to  prose- 
cution for  the  sake  of  the  public  gocu.  It  rests 
upon  the  same  necessity  that  requires  the  in- 
dividusl  to  surrender  his  personal  rights,  and  to 
Ruffer  loss  for  the  benefit  of  the  common  welfare. 
Happily  for  tiie  dtbsn,  this  class  of  privilege 
is  restricted  to  narrow  and  well-defined  limits. 
Qualified  privilege  exists  in  a  much  larger  num- 
ber of  cases.  It  extends  to  all  communications 
made  bona  fide  upon  any  subject-matter  in  which 
tbe  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty  to  a  person 
having  a  corresponding  interest  or  duty ;  and 
the  privilege  embraces  cases  where  the  duty  Ib 
not  a  legal  one*  but  where  it  is  a  moral  or  aodal 
diaracter  of  imperfeet  obligation." 

And  again  it  is  stated  by  tbe  same  author : 
"Sec.  497.  A  communication,  to  be  so  privi- 
leged, must  be  made  upon  a  proper  occasion, 
from  a  proper  motive,  and  must  be  based  upon 
reasoDsSle  or  proper  cause." 

And  again: 

"Sec.  408.  It  is  a  legal  defense  to  an  action 
for  defamation.  If  satiefactorily  proven,  that 
the  circumstances  under  which  the  defamatory 
words  were  published  were  sudi  as  to  render  it 
right  and  proper  that  the  defendant  should  plain- 
ly state  what  he  honestly  tielieved  to  l>e  the  plain- 
tUTs  character— to  speak  his  mind  fully  and 
freely  concerning  him.  Such  an  occasion  is  one 
of  qualified  privilege  and  the  communication  is 
said  to  be  privile^ ;  and  though  It  may  t>e  false, 
still  Its  publication  pn  such  an  occaaion  is  ac- 
cused for  tbe  sake  of  tbe  common  convenience 
and  welfare  of  society  at  large." 

And  further: 

"Sec.  508.  {D  It  to  often  a  difficult  question 
to  determine  in  what  cases  a  party  to  ^ivileged 
in  going  of  hto  own  accord  to  the  person  con- 
cerned and  giving  him  iuformatlon  which  to  not 
asked  for.  In  one  class  of  cases  it  is  clear  that 
it  is  not  only  excusable  but  it  to  imperative  on  a 
person  to  do  so ;  and  that  to  wliere  there  exists 
between  the  parties  such  a  confidential  relation 
as  to  throw  on  tbe  party  the  duty  of  protecting 
the  interests  of  the  ^rsons  concernea 

"Such  a  relationship  exUts  between  hustiand 
and  wife,  father  and  son,  brother  and  stoter, 
gnardian  and  ward,  master  and  servant,  princi- 
pal and  agent,  solicitor  and  client,  partners  or 
intimate  friends,  wherever  any  trast  or  confi- 
dence is  reposed  by  the  one  in  the  other.  It  will 
be  the  duty  of  the  one  to  volunteer  information 
to  the  other,  whenever  the  other  could  justiy 
reproach  him  for  hto  silence  if  be  did  not  volun- 
teer such  information." 

The  comm(m  good,  and  a  proper  regard 
tor  the  comity  of  business  associates,  such. 
In  the  instant  case,  as  officers  and  agents  of 
a  corporation,  and  in  general,  demands  that 
in  communications  between  them  oplnloos 
may  be  freely  expressed,  and  reasons  may 
be  given  for  any  actim  c<nitemplated  or  tak- 
en In  reference  to  matters  In  which  they  are 
correspondingly  or  mutually  interested,  even 
tJiou^  Bueh  <vinlon  or  reason  contains  crim- 
inatory charges  against  third  persons,  if 
such  charges  are  bona  fide  and  believed  to 
be  true.  But  the  element  of  goofl  faith  must 
be  present  In  every  Instance,  to  confer  tipon 
tbe  publication  the  privileged  quality  requi- 
site to  rebut  the  presumption  of  malice^ 
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ft]  Wlme'tha  drcnmsturaes  mdir  wblcb 
tUe  publication  was  made  are  nndlBpatsd,  It 
Is  axGlnsiTely  for  tbe  court  to  d^nnlne 
whettwr  the  occaston  on  which  It  was  made, 
or  tbe  "fftd^"  and  tbe  teatimcny  render  it 
atealately  or  QoaUfledly  prirlleged.  In  Hub* 
bard  T.  Oowllng,  npxa.  It  was  beld : 

"Whert  tbm  la  no  dimmts  aa  to  tbe  circum- 
stances ander  wblch  a  pabllcation  was  made, 
it  U  a  legal  question  for  tbe  court  to  determiDe 
wbetber  the  occarion  is  such  as  to  bring  the  al- 
leged defamattwy  pnblication  withiu  the  pro- 
tectioa  afforded  to  privileged  communications. 
But. wbetber  tiie  tacts  •  •  •  clamed  for  it 
are  establidied  by  the  eridenoe  la  a  question  for 
the  Jur7.  Accordtnzly,  where  tbe  evidence  is 
uncertaui  and  cooflicting,  it  is  proper  for  the 
court  to  instmct  the  Jury  aa  to  what  facts  con- 
atltute  a  privilege,  and  leave  them  to  aay  wheth- 
er ttiose  facts  are  proved."  Spencer  v.  Mionick, 
41  Okl.  613,  139  Pac.  130;  Bodine  v.  Times- 
Jonmal  Publ.  Co..  26  Okl.  13&,  110  Pac  1096. 
81  U  IL  A.  (N.  S.)  147. 

C^]  Defendant  complalna  of  tbe  glrlng  of 
tbe'  following  instructions : 

"The  court  further  instracts  tiie  jur^  that  in 
order  for  the  plaintiffs  to  recover  in  this  actiout 
it  shall  be  sufficient  to  prove  to  your  satiRfac- 
tion  that  the  alleged  defamatory  matter  com- 

Elained  of  by  plauitifls  was  written  and  pub- 
sbad  by  the  Oermaa-American  Insurance  Com- 
pany, or  by  their  legal  authorized  agent,  of  and 
coBceming  the  plaintiffs,  or  either  of  uem. 

"The  court  further  instructs  the  jury  that  if 
yon  find  and ,  believe  from  the  evidence  in  this 
eaae  that  on  or  about  the  19th  day  <A  August, 
1014,  the  defendant,  the  Oerman-Anterican  In- 
surance Company,  acting  through  fts  state  agent, 
James  Brundrit,  wrote  a  letter  to  the  defend- 
ant's local  agent  at  Bush  Springs,  Okl.,  A.  N. 
Murphy,  concerning  th^  loss  of  the  plaintiffs, 
W.  M.  Huntley  and  <X  S.  Huntley,  or  either  of 
them,  and  In  said  letter  composed,  wrote,  and 
published  of  and  about  the  plafntiffa,  or  either  of 
them,  the  alleged  false  ana  defamatory  matter 
set  out  and  allojccd  in  the  plaintiffs'  petition,  and 
that  said  A.  N.  Murphy,  as  local  agent  of  the 
defendant  company  herein,  acting  within  the 
scope  of  bis  autiiority  as  each  local  agent,  exiiib- 
itea  to  rarloua  persons  in  the  town  of  Rush 
Springs,  Okl.,  such  letter  containing  such  al- 
leged false  and  defamatory  matters  as  set  ont  in 
plaintiff^  petition  and  complained  of  herein, 
then  the  law  is  for  the  plaintiffs,  and  yon  shouid 
B9  find  for  such  sum  ss  tou  may  find  and  be- 
lieve from  all  the  facts  and  circumstances  proven 
In  the  case  that  the  plaintiffs,  or  either  of  them, 
have  sustained  by  reason  of  such  alleged  false 
and  defamatory  matter  In  their  business,  if  any. 
repntaticm,.  or  standing  in  the  commuidty.  as 
would  be  a  fair.  Just,  and  reasonable  compensa- 
tion aa  you  may  find  and  believe  from  the  evi- 
dence they  have  sustained,  if  any ;  and  you  are 
Instructed  If  you  find  for  the  plaintiffs,  or  either 
of  them,  then  In  that  event  your  verdict  diali 
not  be  fw  leas  tiian  SlOO  and  costa  In  eaeh  ease 
wherein  yon  may  find  for  the  plaintiffs. 

"Tbe  court  further  instructs  the  jury  that  in 
an  cases  of  writing  or  publishing  of  false  and 
defamatory  matter  of  and  concerning  another, 
the  law  presumes  that  the  writing  and  publish- 
ing of  same  was  done  with  malice.  Malice,  gen- 
tlemen of  the  jnry,  in  its  legal  a«ise,  means  a 
wrongful  act  done  intentionally,  without  just 
cause  or  excuse.  The  presumption  of  malice 
though,  gentlemen,  may  be  overcome  or  rebutted 
by  the  defendant  by  showing  such  rumors,  facts, 
and  drcumstances  to  exist  at  or  prior  to  the 
time  of  writing  tbe  alleged  false  and  defamatory 
mattM"  complained  of  waa  so  written  or  pub- 
lished in  good  faith,  believing  at  the  time  that 
the  alleged  false  and  defamatory  matter  com- 
plained of  therein  were  true,  or  were  such  as  a 
reasonable  and  ordinary  man.  Judging  from  all 
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tbe  facta  and  circumstances  ot  tbe  case,  wonld 
believe  to  be  true." 

[4]  WbOe  tlw  BUMnL  rule  in  otber  Jnrbh 
dictiona,  In  tbe  abaenee  of  legislatlTe  enact- 
ment, Is  tbat  wbere  the  oecaaiiHi  of  a  pabll- 
cation  alone  raiders  It  qoall^ly  privileged^ 
tbe  burden  Is  upon  ttie  plaintUE  to  ebow  ac- 
tual malloe,  In  the  sense  of  oblique  destipi, 
or  bad  falUi,  yet  in  this  state,  by  special 
statute,  it  is  provided  (R.  L.  1910,  f  4860): 

"In  an  dvil  actions  to  recover  damages  for 
Ubel  or  slander,  it  shall  be  sufficient  to  state 

geuerally  what  the  defamatory  matter  waSj  and 
that  it  was  publi^ed  or  spoken  of  the  plaintiff, 
and  to  allege  any  general  or  special  damage 
caused  thereby,  and  Uie  plaintiff  to  recover  shall 
only  be  held  to  proof  that  the  matter  was  pub- 
lished or  »)oken  by  the  defendant  concerning 
the  plaintiff.  As  a  defense,  «  •  •  the  de- 
fendant may  deny  and  offer  evidence  to  dis- 
prove the  charges  made,  •  *  *  and  in  addi- 
tion thereto,  that  it  was  published  or  spoken 
under  such  circumstances  as  to  render  It  a 
privileged  communication." 

Thus  it  wonld  seem  that  wbea  plaintiff 
established  that  the  defamatory  matter  was 
published  by  defendant  concerning  him,  lie 
had  gatlsfled  the  requirements  of  the  statute, 
and  was  entitled  to  recover,  unless  defend- 
ant. In  addition  to  the  clrcamstanceB  of  the 
pnbllcatioa  (tbe  fact),  off ered  testimony  show- 
ing tbat  the  criminatory  charge  was  based 
npon  reasonable  cause  and  bona  fide  believed 
to  bo  true;  for  without  such  testimooy  the 
presumption  of  malice  was  not  rebutted. 
Notwithstanding  the  defendant  failed  to  al- 
lege in  its  answer  that  the  criminatory 
charge  which  it  admitted  publishing  was 
made  in  good  faith  and  believed  to  be  true, 
yet  it  was  permitted  on  the  trial  to  addnce 
evidence  of  the  circumstances  surrounding 
the  Are  which  destroyed  the  Insured  prop- 
erty, and  of  current  rumors  In  regard  to 
plalnUlTs  connection  with  such  fire,  for  tbe 
purpose  of  rebutting  the  prefinmption  of 
malice,  and  thus  bringing  the  commuDlcatioi> 
within  the  protection  afforded  publicatlona 
quallfledly  privileged  under  the  rule  above 
announced.  Whether  such  testimony  estab- 
lished good  faith,  in  that  the  charge  was 
bona  fide  believed  to  be  true,  and  thus  re- 
butted the  presnmption  of  malice,  was  a 
question  of  fact,  to  be  determined  by  the 
jury.  By  virtue  of  the  statutory  provisions, 
supra,  the  burden  of  evidence  In  this  regard 
was  upon  the  defendant.  Tills  requirement, 
it  seems  to  us,  provides  tbe  natural  and 
logical  order  of  proof  in  such  a  case,  for 
otherwise  plaintiff  would  be  compelled  to 
anticipate,  and  to  establish  his  cause  of  ac- 
tion, disprove  all  the  facts  and  circumstances 
upon  which  defendant  could  rely  to  show 
probable  cause,  boua  fide  belief  in  the  truth 
of  the  charge,  proper  motive,  and  the  use  of 
the  publication  for  the  reason  and  purpose 
which  alone  render  It  privileged.  In  Hub- 
bard r.  Cowling,  supra.  It  was  held  that: 

"After  it  Is  shown  that  the  alleged  slander  is 
privileged,  tbe  burden  rests  npon  toe  plaintiff  to 
ahow  express  malice." 
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See  Taohy  t.  Holsell,  snpra. 

[6}  It  is  undoubtedly  the  correct  rule, 
where  the  circarngtances  and  the  t«ttmony 
rebnt  thti  presumption  of  malice,  tliat  then 
the  burden  is  upon  the  plaintUE  to  show 
express  malice  in  order  to  recover. 

The  "fact"-—!,  e.,  the  clrounistanco  of  the 
publication  in  the  instant  case — was  uudis- 
puted,  but  the  good  faith  of  defendant,  being 
controTerted,  was  a  question  for  the  Jury  to 
detennlneu  If  the  testimony  established  Uiat 
the  defamatory  matter  was  bona  flde  be- 
UeTed  to  be  true  from  reasonable  cauw  and 
the  occasion  was  employed  from  a  proper 
motiTe,  then  the  publication  was  privileged, 
and  sach  privilege  afforded  a  complete  de- 
fense to  plaintiff's  cause  of  action.  In  New- 
ell on  Slander  and  Llhel  it  is  stated: 

"Sec.  600.  When  the  court  holds  the  communi- 
cation to  be  entitled  to  the  privilege,  the  jury 
shoold  be  instructed  to  consider  and  determine 
whether  or  not  the  defendant  naed  the  occasion 
for  the  solo  purpose  which  conferred  the  privilege 

rn  his  statement;  and  if  the  jury  find  from 
snrroanding  circumstances,  as  shown  by  the 
e'vidence,  that  he  did  so  use  It  solely  for  such 
reason  and  purpose,  the  verdict  will  be  for  the 
defendant  But  if,  on  the  othw  hand,  they  find 
that  he  employed  the  occasion  in  bad  faitb^  to 
gratify  or  to  further  some  indirect  or  malicious 
motive,  or  for  some  improper  reason,  the  verdict 
will  he  for  the  plaintifif.  Where  the  communica- 
tion is  entitled  to  the  privilege,  the  burden  of 
proof  is  then  upon  the  plaintiff  to  show  actual 
malice  in  the  sense  of  oblique  design  or  bad 
faith." 

The  first  Instmctlon  above  quoted  entirely 
Ignores  the  sole  controverted  question  pre- 
sented by  the  testimoit',  viz.,  whether  de- 
fendant bona  fide  believed  the  charge  to  be 
true  and  used  the  publication  from  a  proper 
motive,  and  In  effect  directs  a  verdict  for 
plaintiff  upon  the  admitted  fact  that  the 
criminatory  matter  was  published  by  defend- 
ant concerning  plaintiff. 

The  second  instruction  set  forth  is  sub- 
ject to  the  same  criticism. 

The  third  informs  the  Jury  that  the  pre- 
sumption of  malice  inay  be  rebutted,  but 
falls  to  advise  that  In  the  absence  of  malice 
(that  Is,  If  Ibe  publication  was  made  from  a 
proper  motive,  upon  reasonable  grounds  and 
with  ft  bona  flde  belief  that  the  charge  con- 


tained thiereln  was  tme),  that  tbe  same  was 

privileged  and  constituted  a  defense. 

In  neither  of  the  foregoing  instructions, 
nor  elsewhere  in  the  charge,  did  the  court 
submit  to  the  Jnry  the  single  defense  of 
qualified  privilege  which  was  cleariy  an  It- 
sue  and  concerning  which  the  testimony  was 
conflicting.  Under  the  Instractions,  aa  a 
whole,  the  Jnry  were  unauthorized  in  any 
eyent  to  find  a  verdict  for  defendant,  but 
were  left  to  consider  only  the  question  of  the 
amount  of  the  recovery. 

"The  question  is  not  ope  of  a  failure  or  omis- 
si6n  by  the  court  properly  to  charge  upon  this 
point,  or,  in  other  words,  of  nondirection. 
•  *  •  The  mistake  ban,  however,  is  one  of 
misdirection,  in  that  the  court  erroneously  cnarg- 
ed  what  the  Issues  were,  as  made  by  the  evi- 
dence, which  necessarily  misled  the  jury  as  to 
what  tb^  were  to  determine."  C,  R.  1.  &  P. 
Ry.  Co.  V.  Pitchfotd,  44  OkL  197, 143  Pac  114tt 

In  this  respect  we  are  of  opinion  that, the 
Instructions  of  the  court  were  prejudic^lly 
erroneous'.  In  Newell  on  Idbel  &  Slander, 
1  448,  it  is  said: 

"But  It  [a  corporation]  will  be  Hable  to  aa  ac- 
tion for  libel  published  by  its  servants  or  agents, 
whenever  such  pnUfcation  comes  within  the  scope 
of  the  general  duties  of  such  servants  or  agenba, 
or  whenever  the  corporation  has  expressly  au- 
thorized or  directed  such  publicatlon."25  Cyc^S. 

[8]  The  state  agent  of  defendant  was  dear- 
ly acting  within  the  scope  of  his  general  du- 
ties when  he  wrote  the  letter  in  question. 
The  publication  thereof  was  complete  when 
it  reached,  and  its  contents  were  disclosed  to, 
the  local  agent;  and  while  nndoe  publicity 
of  such  communication.  If  attributable  to 
defendant,  might  properly  have  been  shown 
in  evidence  as  a  circumstance  tending  to 
establish  malice,  yet  if  the  same  w&s  circulat- 
ed by  such  agent  without  authority,  or  In  di- 
rect disregard  of  the  confidential  relations 
existing  between  him  and  the  writer,  such 
conduct  on  his  part  would  not  destroy  the 
privileged  quality  which  might  otherwise  at- 
tend its  publication. 

It  Is  thought  unnecessary  to  advert  to 
other  assignments  of  error  presented  by  the 
briefs.  The  Judgment  dkould  be  reversed, 
and  the  cause  remanded. 

PER  CURIAU.  Adopted  in  wAole. 
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IiDBBECHT  T.  LBBimiOBT.    (Na  80S8.) 
(Bupreme  Court  of  Oklahoina.   Jan.  1^  1917.) 

CommladoncrB'  Optnlon,  Division  No.  2. 
Appeal  from  County  Court,  Oomanche  Cocn- 
tyi  R.  J.  Hay,  Jodge. 

Action  between  BUa  Lebre<!ht  and  Sol  Le- 
brecht  Then  was  a  Judgment  for  the  lat- 
ter, and  the  former  appeals.  Affirmed. 

John  R.  Gnyer,  of  Oklahoma  City,  for 
plaintifl  In  error.  Ohas.  MItschrich,  of  Law- 
ton,  for  defendant  In  error. 

BURFORD,  C.  This  action  was  replevin 
for  an  automobile.  But  two  questions  are 
raised:  (1)  The  snffldency  of  the  evidence  to 
sustain  the  verdict;  and  (Zi  the  refusal  of  a 
new  trial  sought  upon  the  ground  of  newly 
diaoorered  evidence. 

As  to  the  first  ground,  we  hare  carefully 
examined  the  whole  testimony,  and  are  con- 
strained to  hold  that  there  was  tesUmony 
reasonably  tending  to  support  the  verdict 
As  to  the  second  speciflcatlon  of  error,  It  suf- 
fices to  say  that  the  granting  of  a  new  trial 
is  largely  In  the  dlacreHon  of  the  trial  court, 
and  In  the  instant  case  we  are  not  prepared 
to  say  that  such  discretion  Tras  abused.  The 
evidence  admitted  upon  the  first  trial,  which 
It  Is  alleged  in  the  motion  will  be  contradict- 
ed upon  a  new  trial,  was  hearsay,  and  ought 
never  to  have  been  admitted  In  the  first 
place,  and  doubtless  no  evidence  of  that  char- 
acter, either  pro  or  con,  would  be  admitted 
upon  second  trial.  After  an  examination  of 
the  whole  record,  we  are  of  opinion  that  the 
statemrat  involved  was  of  so  little  weight 
tbat  a  change  In  It  would  not  aftect  the  nltl* 
mate  result. 

Defendant  in  error  has  filed  motion  to  dis- 
miss for  insuffldoicy  of  brief.  That  motl<m 
Is  overruled  and  denied. 

The  judgment  appealed  from  should  be 
affirmed. 

FBB  ODBIAU    Adopted  in  vrtiole. 


SmG  et  at  V.  PALMER  et  al.   (Na  7711.) 

(Supreme  Court  ot  Olclahoma.    Dec.  19,  1916. 
Rehearing  Denied  Jan.  30,  1917.) 

Commissioners*  Opinion,  Division  No.  8. 
Brror  from  District  Court,  Haskell  County; 
W.  H.  Brown,  Judge. 

Action  between  Rachel  King  and  others 
and  N.  W.  Palmer  and  others.   There  was 


Judgment  for  the  latter,  and  the  former 
brings  error.   Reversed  and  rananded. 

O.  A.  Holley  and  B.  D.  Means,  both  of 
Stlgler,  for  plaintiffs  In  error.  A.  L.  Beckett, 
of  Stlglw.  and  J.  E.  Whitehead,  of  McAlester. 
for  defwdants  In  error. 

HOOKER,  0.  Where  the  plaintUTs  in  er- 
ror have  briefed  their  cause,  and  the  de- 
fendants in  error  have  filed  no  brief,  nor  of- 
fered any  excuse  for  a  failure  so  to  do,  and 
the  extension  of  time  allowed  them  in  which 
to  file  brief  has  expired,  and  the  brief  of 
plaintiff  In  error  indicates  that  there  are 
errors  in  the  record,  and  the  anthorltleR 
therein  cited  seem  to  support  their  conten- 
tion, the  cause  will  be  reversed  and  remand- 
ed for  a  new  trial. 

PER  CURIAM.  Adopted  In  whole. 


STATE  T.  JOHNSON.    (No.  A-2101.) 

(CMndnal  Oonrt  of  Aiveals  of  OMahoms,  Feb. 

8,  1917.) 

Appeal  from  District  Court,  Nowata  Conn* 
ty;  T.  L.  Brown,  Judge. 

J.  T.  Johnson  was  charged  with  perjury, 
and,  a  demurrer  being  sustained  to  the  in- 
formation, the  State  appeals.  Affirmed. 

J.  B.  Bennett,  Co.  Atty.,  of  Tulsa,  and  F. 
A.  Calvert,  Asst.  Co.  Atty.,  of  Nowata,  for 
the  State.  W.  D.  Humphrey,  of  Oklahoma 
City,  for  defiHidant  in  error. 

PER  CURIAM.  Information  was  filed  In 
the  district  court  of  Nowata  county,  charg- 
ing J.  T.  Johnson  with  perjury.  A  demurrer 
was  filed,  on  the  ground  that  the  information 
did  not  state  facts  sufficient  to  coastitttte  an 
offense  against  the  laws  of  the  state  of  Ok- 
lahoma. This  demnrrer  was  sustained,  and 
the  defendant  discharged ;  and  the  state  ap- 
peals from  the  order  sustaining  the  demur- 
rer. 

An  examination  of  the  information  shows 
conclusively  that  It  is  fatally  defective,  and 
that  the  demurrer  was  properly  sustained. 
The  Information  Is  based  upon  an  Instrument 
upon  whldi  perjury  cannot  be  predicated. 
The  instmment  itself  was  only  verified  upon 
belief,  and  the  information  pleads  conclu- 
sions, where  facts  are  essoitlal.  We  are 
unable  to  see  how  an  elaborate  opinion  In 
this  case  would  serve  any  good  purpose. 

Without  going  into  d^ils,  therefore,  the 
judgment  is  affirmed. 
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WARD  T.  STATE.    (No.  A-2688.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
24,  1917.) 

Appeal  from  County  Court,  Garvin  Coun- 
ty;  W.  R.  Wallace,  Judge. 

H.  B.  Ward  was  convicted  of  Tlolatlng  the 
prohibitory  law,  and  he  appeals.  Affirmed. 

H.  M.  Carr,  of  Pauls  Valley,  for  plaintlfE  In 
error.  B.  McMillan,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Plaintiff  to  error,  H.  B. 
Ward,  was  convicted  on  a  charge  of  unlaw- 
fully selling  intoxicating  liquor  to  one  George 
Hays,  and  hie  punishment  fixed  at  a  fine  of 
$350,  and  conflnemeut  in  the  county  Jail  for 
120  days. 

No  briefs  hare  been  filed  or  oral  argumoit 
made  In  support  of  the  errors  assigned.  We 
have  e:Eamined  the  record,  and  find  there  is 
testtmony  tending  to  support  the  allegations 
of  the  Information,  and  further  find  that  no 
objection  was  made  or  exception  taken  to 
the  instructlaDS  as  given  by  the  court.  Upon 
the  whole  record  we  have  discovered  no  er- 
ror which  will  warrant  a  reTeraal  ct  the 
Judgment. 

The  Judgment  of  the  lower  court  fti  there- 
fore affirmed.  Mandate  forthwith. 


OmVEBB  T.  BOARD  OF  COM'BS  OF 
JOHNSTON  COTJNTT.    (No.  8074.) 

(Supreme  Court  of  Oklahoma.    Dec.  S,  1916.) 

(SvUaiut  by  the  Court.) 

1,  Appeal  and  Erbob  ®=»1  13(1)— Decisions 
Review abls>~Obdbb8  Afteb  JvnauEvn. 

An  appeal  Ilea  to  this  court  from  an  order 
of  the  trial  court  that  plaintiff  take  nothing  by 
reason  of  a  former  judgtuent  and  that  the  pay- 
ment of  the  same  be  permanently  enjdned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  {  758;  Dec.  Dig.  ig^llSU).] 

2.  New  Tbul  «»>166(1)— Natubb  or  Bxu- 

BDT— FOBH  OF  OBIOINAL  FbOCEBDIHO. 
A  petition  for  new  trial  is  not  proper  or 
allowaMe,  where  there  has  been  no  issue  of  fact 
raised  by  the  pleadings  or  determioed  by  the 
verdict  of  a  jury  or  ita  legal  equivalent  upon 
a  former  trial  in  the  eame  court. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  238-244,  246,  249;  Dec.  Dig.  ■&=> 
168(1). 

For  other  definitions,  see  Words  and  Phrases, 
E^irat  and  Second  Series,  New  Trial.] 

8.  New  Trial  New,  voL  8  Key-No.  Se- 

ries—"Issue  OF  Fact." 
An  issue  of  fact  which  may  be  re-examined 
upon  a  new  trial  arises  only  upon  a  material  al- 
legati<m  in  tbe  petition  controverted  by  the  an- 
swer^ uffou  new  matter  in  the  answer  eontro- 
verted  by  tbe  reply,  or  upon  new  matter  in  the 
reply  considered  as  denied  without  further  plead- 
ing. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  aeries.  Issue 
of  Fact] 


4.  JunaiEEHT  «a»18{SD  —  Vaudir— JimisDio- 

TION. 

A  Judgment  rendered  in  a  cause  in  which  de- 
fraulant  appears  and  pleada,  and  in  which  the 
petition  brings  before  the  tnal  court  a  subject- 
matter  within  the  jurisdiction  of  the  court,  but 
states  the  plaintiff  s  cause  of  action  dcfoctive- 
ly,  or  not -at  all,  all  parties  being  within  the 
jurisdiction  of  the  court,  is  erroneous,  but  is  aoc 
void. 

[Ed.  Note.— For  other  cases,  see  Judgmrat* 
Cent.  Dig.  S  38;  Dec.  Dig.  «s»18^.] 

5.  Judgment  *=>92~DEPAULT^IteQUism»— 

EVFECr  or  AfPEABAI?OE. 

Defendant  appeared  in  the  cause,  filed  a 
demurrer,  end  was  present  at  the  final  hearing, 
and  joined  in  submitting  the  cause  to  the  court. 
Eeld,  that  the  judgment  rendered  was  not  « 
judgment  by  default. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent.  Dig.  i  161;  Dec.  Dig.  «s>02.] 

Oommlssloners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Johnston  Coun- 
ty;  J.  H.  Llnebaugh,  Judge. 

Action  by  0.  B.  Chlvers,  guardian,  agalust 
the  Board  of  County  Commisslcmers  of  John- 
ston County.  Judgment  for  defendants,  and 
plaintiff  appeals.  ReTeraed  and  remanded, 
with  directions. 

Sam  H.  Butler,  of  Ardmore^  for  plaintiff  in 
error.  P.  B.  H.  Shearer.  Co.  Attf.*  and  J.  J. 
Stobaugb,  Asst  Co.  Atty,,  both  ot  Tishomin- 
go, for  defendant  In  error. 

BURFORD,  0.  0,  E.  Chlvers,  as  guardian 
of  certain  minors,  sued  the  board  of  county 
commissioners  of  Johnston' county  to  recover 
certain  taxes  paid  by  him.  On  October  24, 
1914,  after  service  and  appearance  and  filing 
of  a  demurrer,  by  the  county  attorney,  It 
seems,  from  the  Journal  entry,  both  parties 
appeared  and  "the  cause  was  submitted  to  the 
court,"  who  thereupon  heard  evidence  and 
rendered  judgment  for  plaintiff  and  against 
defendants  for  a  part  of  plaintiff's  demand. 
No  exception  was  taken  to  this  Judgment, 
and  no  appeal  perfected.  Some  eleven 
months  thereafter,  to  wit,  on  September  25, 
1916,  the  defendants  by  the  county  attorney 
Sled  a  petition  In  said  cause  setting  out  the 
Judgment  and  alleging  same  was  rendered 
"under  chapter  152  of  Laws  of  1010-11,  and 
that  after  the  rendition  of  said  Judgment 
and  on  the  15th  day  of  June,  1016,  the  Su- 
preme Court  of  Oklahoma,  in  the  case  of 
Johnson  v.  Grady  County,  held  that  part  of 
said  chapter  unconstitutional  and  void,  and 
that  satd  Judgment  at  the  time  it  was  ren-' 
dered  was  unconstitutional  and.  void,  and  that 
said  Judgment  at  tbe  time  it  was  rendered 
was  contrary  to  law,  and  that  this  fact  could 
not  with  reasonable  diligence  have  been  dis- 
covered until  the  decision  of  the  Snj^reme 
Court,  but  the  same  was  discovered  after  the 
term  at  which  saldr  Judgment  was  rendered 
and  without  fault  of  defendant  herein." 
Prayer  was  that  the  court  "set  aside  and 
hold  for  naught  the  said  Judgment  In  this 
case,  and  that  the  ooon^  treasurer  of  said 
eoun^  of  Johnston  be  teuq^raully  restrained 
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from  paying  said  judgment  or  any  part  of 
said  Judgment,  and  that  the  petitioner  bare 
a  new  trial  in  this  cause  and  for  all  proper 
relief."  This  petition  was  verified  and  was 
filed  after  the  term  at  which  the  original 
Judgment  was  rendered,  but  prior  to  the  next 
succeeding  term.  It  will  be  noticed  that  the 
county  treasurer  was  not  a  party  to  this  pro- 
ceeding. The  plaintiffs  then  appeared  spe- 
cially and  moved  to  "quash  the  service  here- 
in," alleging  that  "there  has  been  no  service," 
and  that  he  "therefore  asks  that  the  same 
be  quashed."  Upon  this  motion  being  over- 
ruled, plaintiff  filed  a  "demurrer  to  the  peti- 
tion for  new  trial"  upon  the  ground  that 
skxaa  was  insufficient  in  law.  This  "demur- 
rer" was  by  the  court  on  October  4,  1915, 
overruled;  said  "defendant  given  ten  days 
to  plead."  Hie  court  on  the  »ame  day  tem- 
porarily restrained  the  county  treasurer  from 
paying  the  Judgment  or  any  part  thereof  "un- 
til the  further  order  of  the  court"  On  Oc- 
tober 21,  1915,  plaintiff  filed  a  motion  "to  set 
aside  and  revoke  the  order  made  In  this 
cause  on  October  4,  1916,  which  set  aside  the 
former  judgment  of  this  court  and  also  grant- 
ed defendant  a  temporary  restraining  order." 

A  careful  examinattm  of  the  various  or- 
ders above  referred  to  constrains  us  to  hold 
that  the  trial  court  had  not  at  this  time  "set 
aside"  any  former  Judgment.  He  had  only 
ordered  that  the  matter  of  payment  by  the 
treasurer  be  held  In  statu  quo  until  his  fur- 
ther order  and  had  overruled  plaintlfE's  "de- 
murrer" and  given  him  leave  to  plead.  Inas- 
much as  the  statute  (section  5037)  provides 
that  "the  facts  stated  In  the  petition  shall  be 
considered  as  denied  without  answer,"  it  does 
not  appear  what  pleading  plaintiff  might 
have  filed;  but,  at  any  rate,  he  had  the 
leave  and  clearly  his  original  judgment  had 
not  yet  been  vacated  or  set  aside.  On  the 
same  day  that  plaintiS  filed  tills  latter  mo- 
tion, the  same  came  on  for  rehearing.  Two 
Journal  entries  reciting  the  court's  action 
appear  in  the  record.  Construing  them  to- 
gtftlier,  it  a;q>ears  that  the  trial  court  over- 
ruled plaintiff's  motion,  found  that  the  orig- 
inal Judgment  rendered  oa  October  24,  1914, 
"was  T<^  and  of  no  effect,"  and  ordraed  that 
platntiff  "take  nothing  by  liis  Judgment  ren- 
dered on  October  24.  1914."  and,  without 
granting  any  new  trial,  made  the  temporary 
restraining  order,  theretofore  Issued  against 
the  eonnty  treosnrer.  a  perpetual  injunction, 
and  rendered  Judgm«it  for  the  deftodant 
board  for  omrts.  Exception  being  taken,  an 
eiteiBilon  of  time  to  perfect  an  appeal  wu 
-allowedl,  and  within  proper  time  the  cause 
brought  here  for  review. 

[t]  At  tb»  outset,  wo  are  confronted  by  the 
.contention  of  defendant  In  error  that  no 
proper  apipeal  la  befeie  fbr  consideration. 
Xhla  is  based  upon  the  contention  that  the 
judgment  of  October  £4,  1914,  was  set  aside 
on  October  4.  1916;  t^t  plaintiff  Chivers' 
motion  to  vacate  of  October  21, 1916,  and  the 
overruling  thereof  on  that  dA7>  waa  Imqiffl- 


dent  to  ctmfer  a  right  to  review  the  jadc- 
mesit  of  October  4th,  on  appeal,  the  16  days 
for  appeal  therefrom  allowed  by  statute,  no 
extension  having  been  granted,  having  ex- 
pired prior  to  the  time  plaintiffs  motion  of 
October  21,  1916,  was  filed.  The  fallacy  of 
this  argument  is  that,  as  above  shown,  the 
court  did  not  make  any  final  order  in  rela- 
tion to  the  Judgment  of  October  24,  1914,  un- 
til October  21,  1915.  We  may  leave  out  en- 
tirely plaintiffs  motion  and  demurrer.  The 
trial  court  on  October  21,  1915,  set  aside, 
vacated,  and  perpetually  enjoined  the  en- 
forcement of  his  prior  Judgment.  From  this 
order  clearly  he  had  a  right  to  appeal,  having 
properly  objected  and  excepted  QieretOb  Sec- 
tions 5286-6239,  Rev.  U  1910. 

The  order  in  this  case  Is  clearly  distin- 
guishable from  the  order  held  not  appealable 
In  such  cases  as  Town  of  Byars  v.  Sproula, 
24  Okl.  299.  108  Fac.  1038,  Mtn&  Bldg.  & 
Loan  Ass'n  v.  Williams,  26  OkL  191, 108  Pae 
1100,  and  Clapper  v.  Putnam  Co.,  158  Pac 
299.  In  those  cases  the  court  vacated  the 
former  judgment  and  ordered  a  new  trial. 
Hence  each  caose  was  not  finally  determined 
until  the  new  trial  was  had  and  a  final  judg- 
ment rendered.  Here  the  judgment  was  set 
aside,  held  void,  and  Its  payment  enjoined. 
Clearly  there  was  nothing  more  to  be  done  by 
the  plaintiff  in  the  trial  court.  His  rights. 
If  any  he  had,  under  his  petition,  were  finally 
determined  against  him.  Nothing  was  left 
but  a  right  of  appeal.  Such  order  not  only 
"grants  an  Injunction,"  but  "affects  a  sub- 
stantial right"  and  determines  the  action 
"upon"  summary  appllcatl<m  "after  judg- 
ment," and  brings  the  matter  within  the 
statute  govemlifg  appeals. 

[2]  Upon  the  merits,  the  defendant  seeks  to 
Justify  his  pleading  under  sectl<m  G037,  Bev. 
U  lAlO,  antiiorlzlng  in  certain  cases  the  fil- 
ing aft^  the  term  of  a  petition  fbr  new 
trlaL  This  section  of  the  statute  contem- 
plates (mly  the  granting  of  a  new  trial  in 
proper  cases.  After  an  examination  of  the 
record  In  Oils  case,  we  are  convinced  that  If 
the  defendant's  appUoatlon  be  construed  only 
as  a  petition  for  a  new  trial  under  section 
5037,  supra.  It  could  avail  nothing  by  reason 
ot  the  fact  that  a  petition  for  new  trial  has 
no  proper  office  and  could  not  rightfully  be 
granted  In  this  cause.  This  for  the  reas<m 
that  there  never  was  an  issue  of  fact  pre- 
sented or  determined  preceding  the  original 
Judgm^t,  and  therefore  there  could  not;  in 
any  proper  sense,  be  a  new  trial.  Under 
our  statute  (section  6033,  Rev.  L.  1910),  "a 
new  trial  is  a  re-examlnation  In  the  same 
court  of  an  Issue  of  fact,  after  a  verdict  by 
a  jury,  the  approval  of  the  report  of  a  ref- 
eree or  a  decision  by  the  court."  See  Price 
ft  MUler  T.  RatcllfCe,  148  Pac.  153. 

[3]  In  the  original  proceeding  a  petition 
and  demurrer  thereto  were  filed.  The  record 
tbea  shows  that  the  parties  appeared  and 
"the  cause  was  sobmitted  to  the  court."  Ap- 
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parently  the  onTy  thing  to  be  submitted  was 
the  petition  and  demurrer  thereto.  The 
Journal  entry  of  the  Judgment  does  show 
that  the  trial  court  heard  "the  evidence  of- 
fered," but,  so  far  as  the  record  shows,  there 
was  no  answer  filed,  and  In  no  way  were  the 
fbcts  alleged  in  the  plaintiff's  petition  con- 
troverted. It  is  difficult  fo  see,  therefore, 
how  an  "issue  of  fact"  arose  upon  the  orig- 
inal trial  which  cotild  be  re-etamlned  in  a 
new  trial.  In  Owen  v.  District  Court,  43 
Okl.  442,  143  Pac.  17,  this  court  quoted  and 
ai^roved  the  language  of  the  Supreme  Court 
of  Kansas  In  McDermott  v.  Halledc,  66  Kan. 
*0S,  69  Pac.  836,  as  foUows: 

"We  are  of  the  opinion  that  the  conclosifms 
which  naturally,  logically,  and  inevitably  result 
from  an  examination  and  comparison  of  the  dif- 
ferent Code  provisions  having  reference  to 
trials  end  new  trials  are  these:  First,  the  only 
pleadings  possible  under  the  Code  are  tfa^  peti- 
tioD,  answer,  reply,  and  demurrer;  second,  ia- 
sues  can  only  anse  upon  pleadings;  third,  a 
trial  is  had  only  of  issues ;  fourth,  a  new  trial 
is  had  only  of  issues  <^  fact  after  such  issues  ot 
fact  have  been  *  *  *  determined  by  a  ref- 
eree, a  jury,  or  a  court ;  fifth,  the  issues  of  fact 
so  to  be  re-examined  upon  a  new  trial  must  have 
arisen  npon  a  material  allegation  in  the  peti- 
tioK  controverted  by  the  answer,  new  matter  in 
the  answer  Gontrovert^  by  the  reply,  or  luw 
matter  in  the  r^Iy  draued  wlmoat  further 
pleading." 

The  language  of  this  same  caae,  upon  the 
same  propositions,  Is  also  adt^ted  and  ap- 
proved by  this  court  In  Powell  v.  Nichols  et 
aL,  26  Okl.  734,  110  Pac.  762.  28  Ll  IL  A. 
(N.  S.)  886.  The  language  used  is  hut  an- 
other statement  of  the  statute.  Sections 
4989-4991.  Bev.  U  1910. 

In  Cowart  T.  Parker-Waahlngton  Ca,  '40 
Okl.  60. 186  Pac  IBS,  this  court  said: 

"The  purpose  ot  a  motion  for  new  trial  Is  to 
procure  a  re-examiantion  of  an  issue  of  fact 
in  the  same  court.  Where  there  has  never  been 
any  examination  of  an  issue  of  fact*  there  can 
be  no  re-examination  or  new  trial." 

In  Clapper  v.  Putnam  Co.,  158  Pac  297, 
this  court  quoted  and  approved  the  language 
of  the  Supreme  Court  of  Kansas  in  Wagner 
V.  A.,  T.  &  S.  F.  B.  Co.,  73  Kan.  283,  85  Pac. 
209  (referring  to  what  Is  section  6033,  Rev. 
Ll  1910),  as  follows: 

"From  this  language  it  Is  plain  that  a  mo- 
tion for  new  trial  has  no  function  to  perform 
unless  an  issue  of  fact  has  been  *  *  *  deter- 
mined and  tbe  determination  has  been  embodied 
in  one  of  three  specified  forms.  Not  only  must 
there  have  been  a  tiiaL  a  judicial  examination 
of  the  issues  of  fact,  but  these  issues  must  have 
becm  definitely  settled  by  the  v^xlict  of  a  jury, 

?ir.it8  eauivafeAt,  final  and  conclusive  upon  the 
acts  unless  vacated.  Until  that  stage  of  the 
proceedings  in  an  action  has  been  reached,  the 
condition  precedent  to  the  filing  of  a  motloa  for 
a  new  trial  does  not  arise;  the  siUKle  circum- 
stance capable  of  creating  a  field  for  its  op- 
eration has  not  occurreo;  the  only  subject- 
matter  vulnraable  to  its  attack  does  not  exist. 
There  ia  no  such  thing  as  a  new  trial  ot  issues 
of  law." 

[4]  Under  these  decisions,  which,  upon  ei- 
aminatlon,  must  be  taken  to  be  sounff  Id 
principle,  no  Issue  of  fact  was  raised  by  an- 
swer or  other  pleading  prior  to  tbA  rendition 
0t  the  original  Judgment    No  sndb  Issoe 
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could  have  been  determined.  There  could 
therefore  be  no  new  trlaL  It  Is  Insisted^ 
however,  that  the  judgment  rendered  below 
was  void,  and  that,  this  condition  being 
shown  to  the  trial  court  by  defendant's  p«!tl- 
tlon,  the  court  had  power  to  set  it  aside. 
The  trial  court  evidently  took  the  view  that 
the  Judgment  was  void,  since  he  so  de<dared 
it,  vacated  It,  and  enjoined  its  operation, 
without  granting  a  new  trial.  If  it  be  true 
that  the  Judgment  was  wholly  void,  we  hare 
no  doubt  of  the  power  of  the  court  to  va- 
cate it  A  "void  Judgment  Is  in  reality  no 
Judgment  at  alL  It  is  a  mere  nullity.  It  la 
attended  by  none  of  the  consequences  of  a 
valid  adjudication,  nor  Is  It  entitled  to  the 
respect  accorded  to  one.  It  can  neither  af- 
fect nor  Impair  rights."  Black  on  Judg- 
ments, i  170 ;  Jefferson  v.  Gallagher,  150  Pac 
1071.  Its  operation  may  be  enjoined  (Key. 
L.  1910,  i  4881)  or  set  aside  upon  motion  at 
any  time,  whether  during  the  term  when  ren- 
dered or  thereafter,  by  any  party  aftected 
thereby.  (Rev.  L.  1910,  1  5741;  Choi  t. 
Turk.  154  Pac  1000.  and  cases  dted).  It  Is 
not  necessary  to  plead  a  meritorlouB  defense 
In  a  nu^on  to  vacate  sudi  a  Judgment. 
Wheatland  Qraln  &  Lumber  Oa  r.  Dowden. 
26  Okl.  441. 110  Pac  8981  It  may  be  attacked 
collaterally.  Jeffersm  t.  OaUagher,  supra. 
Some  courts  have  even  held  that  a  void  Jude^ 
m«it  may  be  vacated  after  the  term  by  the 
court  vpoD  Its  own  motion.  28  Gyc.  948,  and 
casesctted.  Bnt  a  v<rfd  judgment  la  to  be  clear- 
ly dlstingolshed  from  one  voidable  only.  The 
distinction,  says  Mr.  Black  (Judgments,  { 
17(0,  1>  almost  universally  to  be  made  upon 
"the  single  case  where  there  was  a  total 
want  of  Jurisdiction  to  render  It"  A  Jndtf- 
ment  may  have  been  erroneous,  voidable  up- 
on appeal,  and  yet  not  be  v<rtd.  If  the  conrt 
had  jurisdiction  ot  the  parties  and  snbject- 
matter,  and  rendered  a  judgment  within  the 
Issnes,  though  such  judgment  might  have 
been  erroneous  and  reversible  for  error  of 
law  committed  by  the  trial  court,  the  Judg- 
ment is  nc^  void,  and  the  statute  rating  to 
vacating  void  judgments  is  oot  applicable  to 
it  Gray  et  al.  v.  Gray  et  aL.  157  Pac  730; 
Clark  V.  Roman,  151  Pac  470 ;  Gill  v.  Execu- 
tive Committee,  152  Pac  812;  Kaufman  v. 
Grow,  158  Pac.  SOO;  Smith  v.  Finger,  16  OkL 
120.  79  Pac  7S9.  Jurisdiction,  said  this  court 
In  Jefferson  v.  Gallagher,  supra.  Is  based  up- 
on, three  things:  (1)  Jurisdiction  of  the  par- 
ties. (2)  Jurisdiction  of  the.  general  subject- 
matter.  (3>  Jurisdiction  of  the  particular 
mattex^  which  the  Judgment  professes  to  de- 
cide. 

Bearing  these  prlndides  in.  mind,  we  ecane 
to  tbe  consideration  of  the  record  la  relation 
to  tile  present  judgment  The  oxlgtaial  peti- 
tion alleged,  to  substance,'  that  plaintiff  was 
guardian  of  certain  minors,  cltlscais  of  the 
Chickasaw  Nation,  who  owned  certain  lands 
therein  described  as  tbelr  allotted  porticms  of 
ttw  tribal  lands ;  that  the  count?  authorities 
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jbad  ■attanpt«d'  tja  ^ry  taxcs'  upoo  tbe.  IfUkds 
tot  aftventl  yean;  tbat  plajntlff  refused  tx> 
pay,  aUegtng  that  the  taxes  so  levied  were 
Illegal  and  void ;  that,  finally,  to  effect  a  de- 
aired  sale  <^  the  Undis,  being  reqniied  toi  do 
so  by  the  purchaser,  be  paid  the  taxes  under 
ivotest,  noU^ing  tbe  trrasnrer  that  he 
would  seA  to  reooTer  them  back.  Prayer  was 
for  the  recoTfery  of  the  taxes  and  Interest. 
Judgment  was  for  a  portion  of  the  amount 
demanded.  Under  the  allegations  of  the  peti- 
tion and  tbe  decision'  In  (Sujate  et  al.  v. 
Trapp.  Auditor.  224  U.  S.  665,  82  Sup.  Ct  565, 
66  L.  El  941,  there  can  be  UtUe  doubt  of 
tbe  invalidity  of  the  tax.  At  tbe  time  the 
case  was  filed  and  tried,  chapter  162,  Laws 
1910^1,  allowing  tbe  recorery  of  taxes  toI- 
nntorlly  paid  upon  erroneous  assessments, 
was  on  ue  statute  books.  In  Johnson  t. 
Orady  County,  160  Pac.  497,  this  court  held 
that  the  porthm  of  that  chapter  above  re- 
ferred to  was  nnoonstltutioDal  because  not 
embnced  in  the  title  to  the  act  It  may  be 
conceded  that  the  petition  did  not  state  auffi- 
dent  elements  of  duress  or  opprenlon  to  con- 
stitute a  cause  of  action.  Tbe  court  had  ad- 
mittedly jurisdiction  of  tbe  subject-matter  of 
suits  Bgalnet  tbe  county  to  recover  taxes. 
This  sort  of  actlw,  brought  undOT  ivoper 
dmnnstances,  existed  long  before  and  en- 
Urely  independent  of  chapter  162  of  tbe  Laws 
of  1910-11.  This  was  expressly  recognlied  In 
Johnson  t.  Grady  Comity,  supra;  Louisiana 
Realty  Go.  v.  McAlester,  26  Old.  726, 108  Pac. 
381;  and  In  prior  cases,  lliat  act  only 
broadened  the  previously  existing  right  of 
action  and  extended  it  to  taxes  volnntarUy 
paid.  The  particular  subject  of  UtigatioD 
was  brought  before  the  court  by  Uie  petition, 
and  tbe  court  rendered  a  Judgment  within  the 
issnes.  Tbe  defendant's  demurrer  challenged 
the  suffldeni^  of  tbe  petition,  and  the  court 
found  such  petition  adequate.  Wot  aught 
that  appears  here,  the  very  question  of  the 
constitutionality  of  the  statute  may  have 
been  raised  and  the  statute  held  constitu- 
tional by  the  trial  court  No  appeal  was  per- 
fected from  the  Judgment.  Does  the  fact 
that  the  petition  stated  the  cause  of  action 
defectively  or  not  at  all,  the  subject-matter 
referred  to  In  It  being  within  the  Jurisdiction 
of  the  court,  alone  render  the  Judgment  void? 
In  considering  this  question  we  bave  con- 
sidered as  apposite  cases  decided  upon  col- 
lateral attack  for  the  reason  that  It  la  uni- 
vmally  conceded  that  a  void  Judgment  may 
be  collaterally  attacked,  and  the  converse 
must  be  true  that,  if  a  collatoal  attack  up- 
on a  Judgment  Is  not  permissible,  Judgment 
is  not  void. 

Mr.  Black,  In  his  work  On  Judgments  Oaeo- 
tion  241),  says: 

"It  would  be  Impossible,  op  aar  rational  the- 
ory, to  make  Jurtsdletioh  dfepenoent  upon  the 
validity  of  the  ease  Btated  by  the  plaintrff.  For 
the  court  must  pass  upon  the  sufficieacy  of  ths 
declaration,  'and  Jarfsdictioa  to  proceed,  at; 
least  80  far,  most  be  Dcqnired  by  the  mere  filing 
of  the  pleadiag  and  sttvics  of  prooesL", 
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Agalo,  ho  aays  <ae«tlQn..269): 

"A  judgment  cannot  be  itopeached  collateral- 
ly on  account  of  any  illegality  or  insufficiency  In 
the  cause  of  at-tion  on  which  the  suit  is  brought ; 
these'  are  matters  whidi  must  Iw  set  up  in  de- 
tense  to  die  actiw,  and  are  ooBchided  by  the 
Judpnent. 

In  Wianlngham  v.  Snieblood,  140  Ma  672. 

61  &  W.  S09,  It  la  said: 

"A  judgment  cannot  be  collaterally  attacked 
ftir  want  of  jurisdiction  becaoae  the  petition 
does  not  state  a  cause  of  action,  since,  if  it 
states  a  case  t>elongii»  to  a  general  dass  over 
which  the  antiiority  of  the  conn  estuids,  juris- 
diction is  conferred," 

In  North.  Pac.  Ca  v.  Thomas,  26  Or.  381, 
S8  Pac  807,  46  Am.  St  Rep.  636,  the  court 

said: 

"If  the  object  of  tbe  plaintiff  can  be  ascer- 
tained from  his  complaint,  and  the  court  has 
power  to  grant  the  relief  demanded  and  jurisdic- 
tion of  the  partdea,  the  judgment  rendered  is  not 
subject  to  collateral  attack,  although  the  com- 
plaint may  in  fact  have  been  bad  in  substance. 
There  Is  an  Important  diflerence  between  a 
want  of  jurisdiction  and  a  mere  defect  in  oo- 
tainiuR  it.  In  the  former  case,  the  judgment 
is  absolutely  v<dd.  In  the  latter  case,  it  is 
simply  erroneous  and  voidable  and  can  be  at- 
tacked only  by  smie  direct  proceeding  authoris- 
ed by  law.'* 

So  in  the  instant  case  tbe  Judgment  conld 
bave  been  attained  in  any  direct  proceeding 
authorized  by  law,  such  as  appeal,  etc  But 
the  motion  under  consideration  is  so  framed 
that  it  can  be  considered  only  as  a  motion 
to  vacate  a  void  judgment  and  is  not  a  pro- 
ceeding authorized  by  law  to  correct  an  er- 
roneous one. 

In  Ro.we  V.  Palmer,  29  Kan.  337,  the  Su- 
preme Court  of  that  state  said : 

"It  is  not  necessary  for  us  to  decide  whether 
the  petition  states  such  a  cause  of  action  as 
would  be  good  if  challenged  by  demurrer.  If  it 
contains  sufficient  matter  to  challenge  the  at- 
tention of  the  court  as  to  its  merits,  and  such  a 
tiase  is  thereby  presented  as  to  audiorise  tlie 
trial  court  to  duiberate  and  act  *  judgment 
rendered  thereon  is  not  void.** 

In  Taylor  v.  Coots,  32  Neb.  80,  48  N.  W. 
994,  29  Am.  St  Rep.  426,  It  Is  said  that: 

"Tbe  snfficieney  of  the  petition  is  not  a  test 
of  Jurisdiction." 

In  Head  v.  Daniels,  88  Kan.  1, 15  Pac.  911, 
it  was  said : 

'*If  tbe  pedtion  sets  forth  facts  sufficient  to 
challenge  the  attention  of  the  court  with  regard 
to  its  merits  or  authorize  the  court  to  deliberate 
with  the  respect  thereto,  then  the  judgment 
•  •  •  rendered  npon  it  is  not  void,  but  at 
most  is  only  voidable.'^ 

Tbe  following  cases  will  be  found  to  sus- 
tain the  doctrine  above  set  forth:  Edelstein 
V.  C.  S..  149  Fed.  686,  79  O.  a  A.  828,  9  L. 
B.  A.  (N.  8.)  236;  Hunt  r.  Hunt  72  N.  Y. 
217,  28  Am.  Rep.  120 ;  Selby  v.  Pueppka,  TB 
Neb.  179,  102  N.  W.  268;  Frankfurth  v.  An- 
derson, 61  Wis.  107,  SO  K.  W.  662;  Bltzer 
V.  Ifercke,  Ul  Ey.  299.  68  S.  W.  771;  Wbod 
V.  Blythe,  46  Wis.  6S0,  1  N.  W.  841';  Kalb  v. 
iSerman  Savings  Inst,  2S  Wash.  849,  65  Pac 
669,  87  Am.  St  Rep.  797;  State  r.  Horton, 
-S9  N.  G  681;  Fleraon  v.  Benedict*  6  Kan. 
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App.  790,  48  Paa  096;  Altman  v.  Sdhool  IHat., 
88  Or.  86,  B0  Pac.  291,  76  Am.  St.  Rep.  468 ; 
In  re  James,  99  Cal.  374,  33  Pac.  1122,  37 
Am.  St.  Bep.  60;  Tramble  t.  Williams,  18 
Neb.  144,  24  N.  W.  716;  Rich  v.  City  of  Chi- 
cago, 187  111.  396,  68  N.  E.  306;  Edmnndson 
T.  School  Diat..  98  Iowa,  689.  67  N,  W.  671, 
60  Am.  St  Rep.  224.  Sadi  Is  the  practtoal 
effect  of  the  holding  of  this  court  In  Kauf- 
man et  al.  T.  Grow,  168  Pac.  800,  sapra ;  Ed- 
wards T.  Smith  et  aL,  42  OkL  644-690,  142 
Pac  302;  and  HIU  t.  Ferslnger,  167  Pac. 
740. 

Movant  relies  nixm  Farris  v.  Henderson,  1 
Okl.  384,  33  Pac  380;  Lewis  t.  Clements,  21 
Okl.  167,  95  Pac  769;  and  Clark  t.  Holmes, 
31  Okl.  164,  120  Pac  642,  Ann.  Oas.  1918D, 
386. 

In  Farris  v.  Henderson,  supra,  It  was  said : 
"A  complaint  which  states  no  cause  of  action 
will  not  support  a  judgment  by  default;  and 
such  jndgment  will  b^  rendered  In  the  appellate 
court  If  the  complaint  states  no  cause  of  ac- 
tion, the  objection  Is  fatal  at  ereiy  stage  of  the 
proceedings.'' 

There  Is  no  conflict  between  this  doctrine 
and  ttiat  here  announced.  Farris  r.  Hender- 
son, supra,  was  an  appeal  from  the  Judgment 
rendered  after  demurrer  oTermled.  The 
Judgment  was  dearly  eronmni.  The  court 
does  not  hfdd  that  it  la  void. 

[8]  In  Lewis  Olemoits  and  Olark  t. 
Ifolmes,  supra,  this  oonrt  said: 

"A  judgmoit  by  defitult,  nixn  a  oomplaint 
that  does  not  contain  allegations  sufficient  to 
constitute  a  cause  of  action,  is  void,  and  will 
he  reversed  on  appeal." 

These  statements  are  likewise  not  In  con- 
flict with  this  opinion,  for  the  reason  that  In 
those  cases  the  Judgmoit  .was  by  default, 
while  In  the  Instant  case  there  was  a  demurs 
rer  filed  and  an  appearance  made  by  d^end- 
ant  at  ttie  final  hearing  when  the  Judgment 
was  rendered.  In  no  true  sense,  therefore, 
could  the  Jndgmrait  in  the  instant  case  be 
said  to  be  by  default  See  Orossan  v.  Cooper. 
41  OkL  2Si,  187  Pac  854;  Black  on  Judg- 
ments, I  80. 

We  oontAude  that  the  Jndgmwt  rendered 
was  not  Vfdd.  City  of  El  Beno  v.  Clereland- 
Trlnldad  Paring  Co.,  26  Okl.  648,  107  Pae. 
168,  27  Ii^  B.  A.  (N.  S.)  660.  That  by  failure 
to  enrdae  the  rl^t  of  ai^al,  or  to  have 
the  Judgment  vacated  within  the  term,  no 
statutory  ground  for  vacation  after  the  term 
appearing,  the  jndgment  became  binding  up- 
on defendant  that  a  petition  for  new  trial 
was  not  apidlcable  to  the  instant  case,  and 
the  trial  court  was  In  error  In  vacating  the 
judgment  as  rold  and  In  enjoining  its  pay- 
ment 

It  follows  that  the  order  of  the  trial  court 
should  be  reversed,  with  directions  to  set 
aside  and  vacate  the  order  of  October  21, 
1916,  In  all  things,  to  vacate  and  set  aside 
the  restraining  order  and  Injunction  granted 
against  the  county  treasurer,  to  ovmrruto  and 


deny  the  deflandtot^'pMltkotf  ft»r  a  new  trial, 
and  to  render  Jodfrnent  for  plaintiff  in  «Tor 
for  costs. 

PUB  OOBIAK.  Adopted  IB  irtkol& 


GALBREATH  GAS  CO.  v.  UNXySm  et  aL 
(No.  6878.) 

(Supreme  Gout  of  Oklahoma.   Sept  20,  iBlOk 
Behaariag  Denied  Jan.  2,  1917.} 

(l3$Uabu*  by  the  Courtj 
L  ConraAois  «==»6— Conbibuotioh^-Coiisid- 

EBATION— PaTHXHT. 
Where  two  parties  enter  into  a  written  con- 
tract by  Uie  t«nom  ot  which  au  easoneut  in  real 
estate  is  granted  the  iirat  party  for  a  term 
of  years,  m  cminderation  of  certain  things  to 
be  performed  by  the  second  party  during  said 
term  of  years,  upon  the  execution  of  tbe  con- 
tract, if  the  sams  is  free  from  fraud,  in  its  ex- 
ecution it  becomes  an  executed  contract  and 
the  consideratioQ  a  paid  consideration,  so  far 
as  the  lirst  party  is  concerned,  and  the  con- 
tract becomes  an  cxecutucy  contiact  as  to  tbe 
second  party,  and  is  binding  upon  said  second 
party. 

[Bd.  Not&— For  other  cases,  see  Outracts, 
Cent  Dig.  (  8;  Dec  Dig. 

2.  Appeal  and  Ebbob  4=91010(1)— Bbtibw— 

Tbial  to  Codbt. 
Where  a  cause  is  submitted  to  the  court 
for  trial,  without  a  jury,  by  stipulation  on 

auestionB  of  both  law  and  tact  the  judement  of 
tie  trial  court  will  not  be  disturbed  ou  quefl* 
tions  of  fact  where  there  is  any  evidence  to 
sustain  such  judgment 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Drror,  Cant  Dig-  H  BBTO-Sm;  Dec  Dig.  «=» 
10100).] 

8.  BJQmrr  «=»89(1)— Jubisoiotion— Dbteb- 
mimahoit  or  Aix  Cohtbovbbsibs. 
While  a  trial  court  to  which  a  canse  in 
equity  has  been  submitted  has  and  should  re- 
tain jurisdiction  for  the  purpose'  of  adjustiag 
bU  differences  between  the  parties,  the  court  Is 
not  required  to  render  a  jud^ent  on  an  alleg- 
ed claim  of  one  of  tbe  parties,  where  no  evi- 
Aeaee  is  introduced  which  will  justify  the  conrt 
in  rendering  jndgment  for  any  specific  amount 
and  in  order  to  render  a  juofnnent  at  ulL  the 
court  would  be  required  to  hazard  a  tniess  as 
to  the  amount  due  on  the  claim,  if  any. 

[EM.  Note.— For  other  cases,  see  Bgulty,  Cent. 
Dig.  H  104r-100.  111.  U4:  Dec  Dig.  «»30 

Gommissionerg'  OplnUm,  Diviirton  No.  6. 
Brror  from  District  Court,  Tulsa  County  ( 
L.  M.  Poe,  Judge. 

Action  by  Llla  D.  Llndsey  and  her  hus- 
band, Lee  Undsey,  against  the  QallH«atb 
Gas  Company  fat  injunctloii.  Judgment  for 
plaintiffs,  and  defendant  Iwlngs  csror.  Af- 
firmed. 

See,  also,  85  Okl.  £36. 12»  Pac.  4S. 

Haskell  B.  Talley  and  Shell  S.  Bassett, 
both  of  Tulsa,  for  plaintiff  Ip  error.  .  Chailes 
L.  Fild^  of  Tulsa,  for  defendants  in  ^ror. 

HATSON,  C.  ttbls  was  an  action  brought 
in  the  district  court  in  and  for  Tulsa  county, 
Okl.,  by  I/lla  D.  Llndsey  and  Lee  Llndsey, 
defendants  in  error,  against,  Qalbreath  Ga.% 


«cs»ror  cthu  saaM  see  same  liiple  sad  KHT-troVBBat  ta  till  Ker-MninbaYed  DlgMU  and  Indens 
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Oompanr,  a  oiKpwatlon,  idalntlff  in  error, 
•eeUng  to  enjoin  Qalbreeth  Oan  CVNnpany 
from  cutting;  off  the  supDlj  of  tiatnral  gas 
from  the  premlaes  bolODglng  to  the  defend- 
ants In  eanror,  and  to  enjoin  tbe  plaintiff  In 
error  £rom  seeking  to  collect  a  blU  of  (100 
which  plaintiff  In  error  claimed  to  be  due 
reason  of  snndrlng  natural  gas  to  said  prem- 
ises. 

The  record  discloses  that  on  December  10, 
1900,  Ula  D.  lindsey  and  I<ee  Llndaey  and 
Galbreath  Oas  G<»iipan3r  mtered  Into  a  con- 
tract, br  the  terms  of  which  the  defend- 
ants In  error,  for  the  sum  of  $1  and  cer- 
talm  icoTouuits.  agreements,  and  stipula- 
tions set  out  In  tbe  contract,  let,  leased, 
and  demised  to  Galbreath  Gas  Company, 
the  ezdnslve  right  for  a  period  of  15 
years  to  idpe  tar  gas  the  streets  and 
alleys  In  a  certain  tract  of  land  designated 
the  Undsey's  Secimd  Addition.  In  considera- 
tion tor  each  lease  or  demise,  tbe  plaintiff 
In  error  agreed  to  famish  ft>r  a  period  of  15 
years  all  the  gas  that  defendants  In  error 
might  find  it  necessary  to  use  for  heating  and 
lighting  at  their  restdfflice  located  In  said 
Uudsey's  Second  addition,  at  a  rate  of  $6 
per  annum,  payable  at  the  rate  of  60  cents 
for  each  month  on  the  first  of  eadi  month. 

In  pursuance  to  this  contract  tbe  defend- 
ants in  error  forthwith  provided  fcbelr  prem- 
ises with  the  necessary  pipes  for  conveying 
gas  into  said  premises,  and  for  the  use  of 
same  for  heatii^  and  lighting,  and  the  plain- 
tiff in  error  thereupon  connected  said  pipes 
on  said  premises  and  duly  furnished  the  gas 
as  tbe  contract  provided.  A  short  time  there- 
after the  plaintiff  in  error  at  the  request  of 
the  ditfendants  In  error  connected  with  the 
pipes  a  certain  gas  engine  and  boiler,  which 
defendants  In  error  had  builded  on  their 
premises  to  be  used  to  pump  and  force  water 
from  a  w^  on  their  said  premises  Into  and 
through  the  tenements  thereon. 

The  plaintiff  in  error  continued  to  famish 
gas  under  the  contract  till  about  May  10, 
190^  when  It  presented  a  bill  to  defendants 
In  error  for  $100  for  tbe  use  of  tbe  gas  In 
connection  with  engine  and  boiler,  and  threat- 
ened to  dlsomnect  Its  supply  pipes  for  a  re- 
fusal of  defendants  in  error  to  pay  the  same. 
The  record  shows  that  the  defendanto  in  error 
had  at  all  times  conpUed  with  their  contract 
and  sttbseanent  agreements  in  the  payment  of 
f6  per  annum  as  provided  in  the  contract 
Tbe  defendants  in  error  then  filed  their  peti- 
tion for  an  loJ  unction.  The  plaintiff  in  error 
jUBwraed  by  general  and  spedflc  denial,  and 
as  a  special  defense  alleged  .that  the  de- 
fendants in  enta  wer«  MappaA  reason 
of  having  used  the  gas  for  said  engine  and 
boiler,  whidi  consumed  a  large  amount  of 
gas,  whii^  was  In  addition  to  the  purposes 
contemplated  in  the  contract.  Uiran  these 
issues  the  cause  was  tried,  by  stlpalatlon,  be- 
fore tbe  court  without  a  jury.  The  court 
made  certain  requested  findings  of  fact  and 


oonclnalons  of  law,  and  ivdered  Judgment 

tor  the  def mdanta  In  error. 

Plaintiff  in  error  filed  a  motion  for  a  new 
trial  setting  up  32  grounds  for  same,  which 
was  overruled  by  tbe  court,  and  ecc^ttons 
were  allowed,  and  It  now  brings  eiror  here 
[  setting  up  48  assignments  of  ernnr.  However, 
plaintiff  in  error  states  that: 

'^STnthesisiiig  these  various  asslgnmwits  In 
error  we  may  conveniently  divide  our  brief  Into 
tbe  following  three  divifiions 

(a)  Did  tbe  Lindacvs  pay,  nndu  the  contract 
of  December  10,  1910,  the  real  omslderation 
which  induced  the  gas  company  to  agree  to 
giTe  the  Lindseys  gas  ¥0  per  year,  and  if 
this  consideratioa  was  not  paid,  itas  the  gas 
oompanv  bound  thereby? 

(b)  Would  the  cutting  off  of  the  supply  of 
ffas  under  the  contract  of  December  10,  1906, 
have  caused  an  injury  to  the  Lindseys  which 
could  not  have  been  measured  in  dama^? 

(cj  The  trial  court  having  taten  junsdiction 
of  this  cause  as  a  cause  in  equity,  should  it  not 
have  retained  jarisdietlon  for  the  purpose  of 
adjusting  all  dlnereneee  arising  out  of  the  sub- 
ject of  action  as  between  these  parties? 

These  questions  will  be  discussed  In  their 
order. 

[1]  "(a)  Did  the  Lindseys  pay  under  the  con- 
tract of  December  10, 1906,  tbe  real  consider- 
ation which  Induced  the  gas  company  to 
agree  to  give  the  Lindseys  gas  at  $6  per  year, 
and  If  this  consideration  was  paid,  was  the 
gas  company  bound  thereby?" 

While  It  Is  doubtful  whether  this  question 
Is  squarely  raised  by  the  pleadings  in  this 
case,  and  whether  It  was  the  theory  upon 
which  the  case  was  tried,  yet  in  a  way  it  In- 
volves tbe  question  of  whether  or  not  the 
court  erred  In  refusing  to  admit  certain  tes- 
timony offered  by  the  plaintiff  in  error,  to 
which  the  plaintiff  In  error  excepted.  The 
question  is  divided  into  two  sections:  (1) 
Was  the  conslderatton  paid  by  the  Lindseys? 
{2)  If  the  consideration  was  paid,  was  the 
plaintiff  in  error  bound  thereby?  If  tbe  first 
section  of  tbe  question  is  answered  in  the 
aflirmatlve.  It  disposes  of  the  second  section. 

The  consideration  which  the  Lindseys  were 
to  pay  was  the  granting  of  the  exclusive 
right  to  the  plaintiff  In  error,  for  a  period 
of  16  years,  "to  pipe  for  gas  the  streets  and 
alleys  in  the  Undsey's  Second  addition"  from 
December  10, 1906.  Did  the  Lindseys  at  that 
time  own  and  control  the  land  known  as 
Llndsey's  Second  addition?  The  record  dis- 
closes that  this  land  was  adjacent  to  the  city 
of  Tulsa,  I.  T.,  'and  it  was  owned  by  the 
Lindseys;  that  It  was  surveyed  into  lots  and 
blocks,  and  streets  and  alleys  In  April,  1905, 
and  was  dedicated  some  time  during  the 
spring  of  1907;  that  from  the  time  it  was 
surveyed  and  platted  that  the  defendonts 
In  error  were  selling  lots  to  Individuals.  The 
contract  shows  that  the  plaintiff  in  error  was 
fully  aware  of  the  character  of  the  addition 
and  knew  that  In  the  very  nature  ot  things 
that  the  lots  would  be  owned  by  various  in- 
dividuals. 

The  contract  provides: 

"The  coDtractH  based  hereon  shall  not  be  re- 
pealed or  modified  by  any  existing  or  rabse- 
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QDOit  <rirdliiiuiOe  of  tiw  dtr  of  Tolaa,  if  ibe 
said  liiulsey'B  Second  addition  aboold  ber^fter 
become  a  part  of  the  incorporated  city  of 
Tnlaa." 

This  6howB  that  at  the  time  the  contract 
wai  entered  Into  tbat  the  plaintiff  la  error 
was  aware,  or  should  have  been  aware  of  ex- 
isting ordinances  of  the  city  of  Tulsa  relat- 
ing to  franchises  to  gas  companies,  and  was 
aware  of  the  Idnd  and  character  of  the  land 
known  as  Lindsey's  Sec<»id  addition,  and 
'ttiet  the  same  was  likely  to  become  an  ad- 
dition to  the  city  of  Tulsa  and  subject  to  the 
ordinances  of  that  dty.  The  record  disclos- 
es that  on  tbe  same  day,  December  10,  1906, 
a  contract  was  entered  Into  between  plaintiff 
in  error  and  the  defendants  in  error,  in  wbldi 
the  plaintiff  In  error  agreed  to  "furnish  all 
premises  In  Lindsey's  Second  addition,  for  a 
period  of  15  years,  gas  for  heating  and  light- 
ing purposes  at  not  exceeding  20  cents  per 
1,000  cubic  feet,"  etc.  Both  of  these  con- 
tracts were  filed  for  record  February  25, 
1907,  orer  2  months  after  the  same  .were  ex- 
ecuted by  the  parties.  There  is  nothing  In 
the  record  to  disclose  that  the  defendants  In 
error  had  ever  granted  the  right  or  privilege 
to  any  other  gas  company  to  pipe  Lindsey's 
Second  addition  for  gas;  but  upon  the  con- 
trary discloses  that  the  company  who  had 
piped  a  certain  portion  of  said  premises  had 
done  so  without  the  knowledge  or  consent  of 
the  Lindseys  and  were  trespassers  upon  the 
land.  We  therefore  conclude  that  in  Tlew  of 
this  record  that  on  the  10th  day  of  December, 
1006,  the  Lindseys,  defendants  in  error,  not 
Iiaving  previously  granted  any  right  to  any 
one  to  pipe  Lindsey's  Second  addition  for 
gas,  had  the  right  to  grant  the  exclusive 
right  to  plalntiCTs  in  error,  and  by  the  exe- 
cution of  the  contract  did  so  grant  to  the 
plaintiff  in  error  the  exclusive  right  to  pipe 
for  gas  the  Undsey's  Second  addition  for  a 
period  of  15  years.  That  upon  the  executlwi 
of  such  contract,  the  consideration  became  a 
paid  consideration  upon  the  part  of  the  de- 
fendants In  error.  Espedally  is  this  true  in 
\'iew  of  the  fact  that  the  contract  contains 
no  covenant  of  warranty.  We  therefore  con- 
clude that  the  mass  of  testimony  consisting 
of  deeds,  city  ordinances,  etc.,  offered  at  the 
trial  as  evidence  by  plaintiff  in  error,  was 
proi)erly  excluded.  The  consideration  liaving 
Income  a  paid  consideration  and  the  contract 
an  executed  contract  upon  the  part  of  defend- 
ants in  error,  and  the  consideration  and  con- 
tract being  executory  upon  the  part  of  plain- 
tiff in  errw,  to  be  performed  during  the  en- 
suing 15  years,  we  conclude  that  the  plaintiff 
in  error  was  bound  by  the  payment  of  such 
consideration  by  the  Lindseys. 

[2]  "  (b)  Would  the  catting  olT  of  ttie  suih 
ply  of  gas  under  the  contract  of  Deoember 
10,  1900,  iMve  caused  an  injur  to  the  Und- 


seys  whidh  conid  not  have  been  measured  la 
damagesl" 

This  is  the  seocmd  time  this  cause  has  been 
before  tlils  court  In  Gaibreath  Gas  Com- 
pany V.  Undsey  et  mc,  86  atS,  129  Pae. 
46,  in  the  second  paragraph  ot  tbe  syllabus, 
the  court  says : 

"Petition  examined,  and  held  that  a  threat- 
ened Irreparable  injury  for  which  the  law  af- 
fords no  adeqaate  remedy  Is  disclosed  on  its 
face,  and  that  the  same  properly  invokes  the  aid 
of  a  court  vt  equity  in  the  absence  of  an  alle- 
gatic«  that  dtfendant  la  insolvent.'* 

This  case  was  tried  by  the  oourt,  without 
a  Jury,  upon  atipulaUon  ct  couns^  The 
court  upon  a  consideration  of  the  testimony 
found  that  an  inr^Hirable  injury  was  threat* 
ened.  There  being  ample  evidence  in  the 
record  to  sustain  this  view  of  the  trial  court, 
ills  derision  will  not  be  disturbed  here. 

[3]  "  (c)  The  trial  court  having  taken  Jo- 
rlsdictlon  of  this  cause,  as  a  cause  in  equity, 
should  it  not  have  retained  Jurisdiction  for 
tile  purpose  of  adjusting  all  differences  atl» 
Ing  out  of  the  subject  of  the  action  aa  be- 
tween these  parties?" 

To  this  quesUon  we  wHI  say,  "Tes,"  In  so 
far  as  pos^ble  for  the  court  to  adjust  such 
difference.  But  equity  does  not  demand  those 
things  to  be  done  which  it  Is  Impossible  to 
do.  So  far  as  we  are  able  to  determine  from 
the  record  there  was  no  way  In  which  to  de- 
termine the  amount  of  gas  used  by  the  gas 
engine  Installed  by  defendants  ih  error. 
There  was  nothing  to  have  prevented  the 
plaintiff  In  error  from  accurately  measuring 
this  gas  as  It  was  consumed.  In  its  answer 
to  the  petition  filed  In  the  trial  court,  the 
plaintiff  in  error  says: 

"Hm  defendant  states  that  (he  platntm  have 
used  on  their  iwonlses  the  gas  of  the  drfoid- 

ants  for  the  pnrpose  of  nmnlng  a  gaa  eoeiue 
which  consumes  a  large  amount  of  gaa  and  an 
amonnt.  In  all  probability,  exceeding  the  |cas 
consumed  for  an  other  purposes  by  pfiiintifl  for 
heating  and  lighting  purposes." 

There  is  nothing  in  the  testimony  that  clarl- 
flea  the  situation,  and  the  court  is  not  re* 
quired  to  hazard  a  guess  or  conjecture  upon 
the  matter.  It  was  incuml)ent  upon  the  plain- 
tiff in  error  to  establish  by  the  evidence  the 
amount  of  gas  used  on  account  of  the  gaa 
engine  independent  of  the  amount  used  for 
heating  and  lighting.  Falling  to  do  this,  but 
on  the  contrary  testifying  In  effect  that  it 
could  not  t>e  done.  It  cannot  complain  because 
the  court  did  not  render  Judgment  fOr  its 
claim.  The  cause  will  not  be  reversed  be- 
cause the  court  did  not  hazard-  a  guess  up- 
on the  prt^MsitlcHi,  and  did  not  render  a  Jud^ 
mrat  thereon. 

Finding  no  error  In  the  record,  the  Jndff* 
ment  ot  the  trial  court  .wHl  be  affirmed. 

FBR  OITRIABI.  Adopted  In  wholcb 
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CATRON  T.  ALLSN.  QHt.  SOBL) 
(Supreme  Conrt  of  Oklahoma.  Nor.  28,  1916.) 

(Si/tlabua  by  Me  Cowt.) 

1.  Indians  «5>16(1>— Lands— CoNvrrAWCBS- 

Validitt. 

A  deed  to  a  part  o<  the  allotment  of  a  Chero- 
kee citizen  of  three-MxteentliB  blood,  before  at- 
taining his  majority,  and  after  Act  Cong.  May 
27,  1908,  c.  199,  36  Stat.  812,  313,  took  effect. 
Is  absolutely  void  as  violative  of  section  B  of 
said  act. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  SS  37.  38;  IHc.  Dig.  <^15(1).] 

2.  Indians  ♦=»15(1)— Lands— Con  viTANCia— 
VALiDrrr. 

A  Cherokee  aUottee,  April  1,  1910,  whUe  a 
minor,  in  consideration  the  payment  of  the 
purchase  prioe,  executed  a  deed  for  a  part  of  hia 
allotment,  and  on  March  14,  1914,  after  he  be- 
came of  age,  executed  a  second  deed  to  the  same 
grantee,  for  a  consideration  of  f26  "in  hand 
paid,"  and  "for  the  purpoae  of  ratifying"  the 
deed  of  April  1,  1910.  Held,  that  Ba<di  second 
deed  was  not  vioIatlTe  of  the  provisions  of  the 
governing  statute,  section  5  oi  the  act  of  Con- 
gress of  May  27,  1908,  and  ctmveyed  title  to  the 
Crantee. 

[Ed,  Note.— For  other  cases,,  see  Indians, 
Gent  Dir.  H  87,  88;  Dec  Dig.  «s»16a)-] 

CommlHidonert'  Optailon,  DtrUAon  No.  2. 

EhTor  from  District  Court,  Glierokee  Coontr ; 
JTohn  H.  Pltchford.  Judge. 

Action  by  Thomas  Catron  agalnat  O.  W. 
Allen.  Jodgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

W.  A.  Chase  and  A.  B.  Campbell,  both  of 
Nowata,  and  Oeo.  Paschal,  of  Haskogee,  for 
l^alntUI  In  error.  J.  I.  Oouraey,  of  Tahte- 
qnata,  for  defendant  In  error. 

QALBRAITH,  C.  This  action  was  com- 
menoed  .by  the  plalntUT  In  error,  Thomas 
Catron,  a  Cherokee  allottee,  to  recover  the 
possession  and  quiet  title  to  50  acres  of  his 
allotment  from  his  grantee,  on  the  gronud 
that  his  deeds  were  void,  the  one  because 
made  daring  his  mlnwi^,  and  the  other  be- 
cause made  to  ratify  and  confirm  a  Totd  deed. 
The  cause  was  tried  on  the  following  agreed 
statement  of  facts: 

"Hat  Thomas  Oatnm,  the  plaintiff,  had  the 
rights  of  majorily  conferred  upon  him  by  the  diB> 
tnct  court  of  Cherokee  county,  OfcL,  on  the  19th 
day  of  Mardi.  IffiOi.  Hiat  the  enrollment  rec- 
ords in  the  office  of  the  Commissioner  of  the 
Five  Civilised  Tribes,  at  Muskogee,  Okl.,  shows 
that  Th<Mna8  Catron  arrived  at  the  age  of  21 
years  on  the  6th  dav  of  December,  1913.  That 
on  tiie  1st  day  of  April,  1910,  l^omas  Catron 
and  his  wife  executed  two  deeds  covering  the 
lauds  in  controversy  In  this  action,  to  the  de- 
fendant, G.  W.  Allen,  copies  of  which  deeds  are 
set  out  and  attached  to  plaintiff's  reply  aa  Ex- 
hibits A  and  B.  That  on  the  14th  day  of  March, 
1914,  Thomas  Catron  and  his  wife  executed  an- 
other deed  to  the  lands  in  controversy  herein  to 
tfie  defendant,  6.  W.  Allen.  Tliat  Thomas 
Catron  was  paid  an  additional  ecaudderation  for 
tlie  execution  of  that  deed.  That  the  clause  in 
said  deed,  showing  the  purpose  for  which  deed 
was  executed,  is  as  set  out  in  Exhibit  A  attach- 
ed to  defwQdant's  answer.  That  Thomas  Oatron 


was  over  die  age  of  21  years  at  tjie  tine  he 
executed  the  deed  of  March  14,  lftl4,  aa  diota 

by  the  Enrollment  Records." 

Upon  these  facts  the  court  found  for  the 
defendant,  O.  W.  Allen,  and  against  the  plain- 
tiff. As  a  basis  for  the  finding  the  conrt 
made  findings  of  fact  as  follows: 

"The  Court:  Well,  gentlemen,  I  think  I  am 
ready  to  pas»  on  that  question.  I  find  that  on 
March  19,  1910,  the  plaintiff  fn  this  action  ap- 
peared in  tJiis  court  with  his  father  and  ashed 
that  majority  rigiits  be  conferred  upon  him. 
The  plaintiff  appeared  before  the  court  and  sub- 
mitted himself  to  examination,  and  the  court 
found  that  he  was  possessed  of  sufficient  intelli- 
gence and  discretioB  to  justify  the  court  in 
granting  the  rlj^ita  of  majority.  In  granting 
this  right  the  oourt  is  well  aware  that  it  did 
not  confer  upon  the  plaintiff  the  right  to  dis- 
pose of  bis  allotment  of  lands  as  a  member  of 
the  Cherokee  Tribe,  until  the  rolls  disclosed  that 
be  had  reached  bis  majority.  However,  I  find 
that  on  the  1st  day  of  April,  1910,  hood  after 
his  majority  rights  were  conferred,  he  pxecuted 
deeds  to  the  defendant.  The  enrollment  record 
shows  that  on  December  6, 1913,  the  plaintiff  did 
reach  his  majority,  and  on  March  14,  1914,  he 
executed  to  the  defendant  a  deed  covering  the 
lands  sued  for.  The  consideration  expressed  in 
the  deed  is  $20.  At  that  time  the  plaintiff  could 
have  disposed  of  these  lands  for  uiat  sum,  and 
the  deed  would  have  been  valid,  In  the  absence  of 
fraud.  I  find,  however,  in  the  body  of  the  deed 
a  statement  that  this  deed  Is  given  for  the  pur^ 
pose  of  ratif]flng  the  deed  made  by  the  plaintiff 
prior  to  his  uiajority,  as  shown  by  the  enroll- 
ment records.  The  court  is  in  some  doubt  as 
to  whether  the  (26  was  the  consideration  paid 
at  that  time  for  the  land  and  the  clause  in  the 
body  of  the  deed  was  for  the  purpose  of  showing 
that  the  plaintiff  ratified  his  former  deeds. 
Whether  or  not  the  stateuMnt  in  the  deed  fol- 
lowing the  conveying  clause,  to  the  effect  that 
the  deed  is  given  for  the  purpose  of  ratifying  the 
former  deeds,  would  vitiate  the  deed,  the  court 
is  not  prepared  to  saj.  I  do  hold  as  a  matter 
of  law  at  the  date  of  the  execution  of  the  last 
deed,  to  wit,  March  14.  1914,  the  plaintiff  hav- 
ing reached  his  majority,  as  shown  by  the  en- 
KUlment  records,  and  having  received  a  consid- 
eration therefor,  and  having  executed  a  deed  to 
the  defendant  tor  the  premises  In  controversy, 
he  conveyed  to  the  defendant  all  right,  title,  and 
interest  the  plaintiff  had  In  said  lands.** 

[1]  There  Is  no  question  tbat  tbe  first  deed, 
that  of  April  1, 1010.  was  void  on  account  of 
the  allottee's  minori^,  and  was  Incapable  ot 
ratification.  Tniskett  CSosaer,  286  U.  B. 
223,  85  Sup.  Ct  885,  tf9  Ll  Bd.  548;  Nunn  t. 
Hazelrigg,  216  Fed.  330.  132  0.  C.  A.  474; 
WeldL  T.  KlUs,i  Oklahoma  App^te  Court 
Bulletin,  October  13. 1916,  p.  187.  The  second 
deed  was  a  general  warranty  deed  In  form, 
and  was  executed  at  a  time  when  the  aUottee 
was  tree  of  restrictions.  It  was  redted  in 
this  deed  that  for  and  In  consideration  of  $26 
In  hand  paid,  the  receipt  of  which  la  hereby 
acknowledged,  tbe  grantors  "do  hereby  grant, 
bargain,  sell  and  convey  unto  0.  W.  Allen  the 
following  described  land."  dracriUng  the  land 
by  metes  and  bounds.  Then  follows  a  clause 
reading  in  part: 

"This  deed  Is  given  for  tbe  purpose  of  ratify- 
ing a  certain  deed  executed  by  grantor  and  bis 
wife  to  the  ssme  grantae  on  tiie  lat  day  of  ^rll, 
1910/'  etc. 


AsatVar  other  oasis  see  sane  topie  aad  KaT-NUMBER  In  all  Kay-NombNed  Dliaeu  sad  Indexes 

>  Pendias  on  rebearias. 
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[2]  Now,  It  la  contended  by  the  plaintiff  In 
«rror  that  the  deed  of  April  1,  1910,  was  void 
because  the  grantor  was  under  the  restric- 
tion of  minority  at  that  time,  and  that  the 
^eed  of  Mar<^  14,  1914,  Is  likewise  void  be- 
cauee  It  was  made  for  the  purpose  of  ratify- 
ing and  confirming  a  void  deed.  That  this 
->  reference  In  the  deed  of  March  14,  1914,  to 
the  prior  void  deed  shows  the  purpose  and 
Intention  of  the  parties  to  be  to  ratify  and 
confirm  the  prior  deed  In  violation  of  the  acts 
of  Congress  controlling  such  cooveyances. 
This  contention  cannot  be  sustained  under 
the  dedslons  of  this  court 

In  Eairlg  T.  Adams,  152  Pac.  594,  there  was 
a  deed  void  because  made  during  the  period  of 
restrlctionH,  and  a  deed  made  to  the  same 
grantee  after  the  removal  of  restrictions,  and 
a  reference  in  the  second  deed  to  the  first 
The  second  deed  in  that  case  recited  a  consid- 
eration of  $1,  and  the  reference  clause  as 
follows: 

"This  deed  Is  made  to  ooirect  a  former  deed 
made  between  the  same  parties,  which  was  plao 
ed  of  record,"  eta 

One  of  the  ezc^rtioiis  presented  In  that 

caae  was: 

"That  the  deed  from  Hays  Crockett  to  Henry 
BrattoD,  of  Hate  of  July  4,  1910,  was  sn  at' 
tempted  rati&catioD  of  a  prior  voU)  deed  of  date 
ot  October  31,  1906,  and  is  itself  invalid  for 
want  of  power  in  Hays  Crockett  to  ratify  a 
contract  made  in  violation  of  law." 

The  decision  of  the  Supreme  Coiirt  Com- 
mission, considering  that  case  for  decision, 
took  the  same  view  of  the  question  now  pre- 
^•ented  by  counsel  for  plaintiff  in  .error  In  the 
Instant  case,  and  held  that  the  second  deed 
was  an  attempt  to  ratify  and  confirm  a  prior 
void  deed,  and  therefbre  the  second  deed 
was  void  also.  However,  the  Supreme  Court 
hi  a  later  case  took  a  different  view  of  the 
•qnestlon,  and  Q>eciflcally  overruled  that  case, 
McKeever  v.  Carter  et  aL,  157  Pac.  59,  and 
Is  Aoing  80  said : 

"In  the  opinion  It  was  held  that  the  last  deed 
waji  void  as  to  Adams  and  subsequent  purchas- 
ers from  him  because  in  violation  of  the  act  of 
Congress  of  May  27,  190S,  being  the  act  that 
is  controUiae  here.  The  opinion  is  based  on 
-the  theory  that  the  converance  to  Adams  prior 
to  the  removal  of  restricticms  was  void  and  in- 
capable of  ratification,  and  that  the  second  deed 
to  the  same  grantee  could  not  operate  to  pass 
the  allottee's  title,  because  tainted  witii  the 
same  lUegalitr.    This  might  have  been  true 

Rrior  to  thepassage  of  the  act  of  Congress  of 
[ay  27,  1906,  but,  as  we  have  seen,  that  act 
was  intended  as  a  revision  of  the  entire  subject 
of  restrictioas  on  the  character  of  lands  here 
involved,  and  tmerated  as  a  repeal  of  the  act 
of  April  26.  lAW  [34  Stat  m,  c  1876].  The 
oplni<Hi  In  this  case  is  in  conflict  with  the  opin- 
ion in  liewls  V.  Allen  r42  OkL  684.  142  Pac 
384];  Henley  v.  Davis  [156  Pac.  837],  and  the 
views  herein  expressed,  and  Is  hereby  overrul- 
ed." 

In  Welch  v.  Bills  et  al.,  recently  handed 
doiwn  by  the  court,  and  not  yet  officially  re- 
ported (Appellate  Court  BnlleUa,  October  13, 
1916,  p.  197).  and  Is  the  last  announcement 
■of  the  court  on  the  question  here  presented. 


In  that  case  the  allottee  made  a  deed  dur- 
ing bis  minority,  and  after  becoming  of  age 
made  a  second  deed  to  the  same  grantee  with- 
out the  payment  of  any  additional  considera- 
tion, and  the  same  contention  was  made  there 
as  here,  and  the  court  denying  the  conten- 
tion, held  that  the  controlling  statute  (sec- 
tion 6  of  the  act  of  May  27,  1908).  was  not 
thereby  violated.  Chief  Justice  Kane,  speak- 
ing for  the  court  said: 

"It  will  be  observed  that  none  of  the  acts 
of  Congress  removing  restrictions  attempt  to 
make  the  right  to  convey,  after  restrictions  are 
removed,  depend  upon  the  adequacy  of  the  con- 
sideration received  by  the  grantor.  In  that  re- 
spect after  the  restnctloiis  upon  Uienation  are 
removed,  the  Indian  dtlKB  stands  upon  the 
same  equality  with  the  ordinary  dtiseu  of  the 
state.  Here  inadequacy  of  price  or  any  other 
Inequality  in  the  bargain  is  not  per  se  a  ground 
to  avoid  his  deed,  atber  in  equity  or  by  the 
tenns  of  the  statute.  Practkaily  aU  the  local 
authorities  dted  by  coonsd  for  plaintiff  In  sup- 
port of  their  cont^ticms  construe  section  16  of 
the  Creek  Snpplemental  Agreement  [32  Stat. 
600,  c.  1323],  and  sectl<m  19  of  tbe  act  of  April 
28,1906.  As  we  hcdd  that  section  6  of  the  act  of 
May  27,  1008,  is  Contaralling  in  the  ease  at  bar, 
we  do  not  deem  the  cases  of  that  class  cited  by 
counsel  to  be  in  point  On  the  other  hand, 
there  is  a  line  of  cases  wherein  deeds  executed 
subsequent  to  the  act  of  May  27,  1908,  were 
iavirived,  in  which  tmqnalifledly  It  is  held  that 
inadequacy  of  consideration  alone  does  not  con- 
stitute an  equitable  zround  for  setting  tinU\e 
such  deeds,  and  tiiat  the  provlsiona  of  section  fi 
nf  the  act  of  May  27,  1908,  does  not  alfect  a 
deed  made  after  aH  restricdons  aptm  the  alien- 
ation of  the  lands  therein  described  were  re- 
moved. Lewis  V.  Allen,  42  OkL  584  [142  Pac 
S84j;  Henley  v.  Davis,  lfi6  Pac.  887;  McKeever 
V.  Carter  et  al.,  1S7  Pac.  66.  So  we  conclude 
that  upon  plaintiff  attaining  his  majority  the 
whole  legal  title  to  his  lands  vested  in  hbn; 
that  thereafter  he  eonld  dispose  of  It  as  he  saw 
fit  give  it  away,  or  sell  it  for  any  consideraticm, 
either  le^  or  moral,  which  seemed  to  him  sof* 
ficient  .  As  the  plaintiff  herein  voluntarily  con- 
veyed his  land  after  attaining  his  majority,  he 
cannot  now,  after  (he  lapse  of  many  years,  re- 
pudiate the  ctmveyauce  opon  any  except  the 
ordinary  eauitable  grounds.  This  latest  deed 
to  his  surplus  allotment  not  being  violative  of 
any  statute,  and  there  being  no  equitable 
grounds  for  eetting  It  aside  alkfed  or  proven,  it 
must  stand." 

See  Hope  r.  VvHaj,  ISI  Pac.  727,  to  the 
same  effect 

The  reference  In  the  second  deed  to  the 
first  deed  might  be  tak^  to  show  a  purpose 
to  ratify  the  prior  void  deed.  Under  the 
law  such  a  purpose  could  not  be  effectaal, 
and  at  most  it  was  a  vain  attempt  to  do  an 
impossible  thing.  The  claim  of  title  of  the 
defendant  In  error  was  made  under  the  deed 
of  March  14,  1914.  That  deed  was  based 
npon  a  good  consideration,  and  was  made  by 
competent  grantors,  and  was  sufficient  in 
form  to  carry  title,  and  no  fraad,  duress,  or 
undue  Infiuence  are  claimed  to  have  entered 
Into  the  transaction. 

It  therefore  appears  that  the  trial  court 
was  right  in  Its  finding,  and  that  the  Jadff' 
ment  appealed  from  should  be  aflSrmed. 
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8IATH  T.  OUBUIT.   (No.  ir^lftO) 

(Oriataal  Ooort  of  Appeali  of  Oklahoma. 

DM!;  27. 19111.) 

(Bvllabut  by  th*  Court.) 

1.  FOBOBn  «i^S(l),  S4{S>  —  iKtOBUATIOEr — 

SumcizROT— Vajuanck. 
Where  an  information  charged  that  the  de- 
fendant uttered,  and  paised  a  forged  check, 
but  did  not  ideed  the  namea  of  the  iDdoraera 
on  the  back  of  the  check,  Aeld.  that  It  wai  er- 
ror tor  tha  trial  court  to  hold  l^t  the  infor- 
mation waa  defective,  becaaae  it  did  not  plead 
the  namee  indorsed  on  the  back  of  the  check. 
Tbia  waa  error,  for  the  reaaon  that  these  natnea 
did  not  eonatitqte  aiur  eaaentlal  of  the  crime 
charred.  Alao  held  uat,  when  tbli  dieck  was 
introoneed  in  evidence,  it  waa  error  for  the 
conrt  to  hold  tliat,  becaaee  the  namea  indorsed 
on  the  back  of  Jt  were  not  pleaded  in  the  Infor- 
mation, there  waa  a  fatal  variance  between  the 
proof  and  the  aHegations  of  the  Information. 
This  WB8  error  becanae  the  crime  charged  was 
that  the  forged  check  bad  been  uttered  and 
paased,  and  the  onlv  function  that  the  names  of 
the  indorsera  on  the  back  of  the  check  per- 
formed waa  to  fanUsh  evidence  as  to  the  idea- 
tlt7  of  the  Pardee  who  ottered  and  pasaed  the 
check. 

[Ed.  Note.— For  other  eaaea,  aee  TorjeeTj, 
Cent  Dig.  U  66,  67.  90:  Dec.  Dig.  ^^1), 
34(3).] 

2.  OBiiczna.1.  Law  4»1024(7>— Appul— Dbci- 
Biona  Rbviswablk— Obart  of  New  Teiai.. 

Th*  state  ia  not  allowed  to  appeal  from  an 
order  of  tha  trial  conrt  granting  the  defend- 
ant in  a  criminal  action  a  new  trial  The  grant- 
ing of  a  new  trial  in  each  caaaa  ia  largely  a 
matter  of  sound  jndidal  ^scretlon,  and  naually 
involves  qneations  of  both  law  and  fact;  and 
i^en  such  diacratiou  haa  bem  exerdaed  in 
tmrm  of  tha  defendant  it  la  TWjr  raudi  Uka  the 
verdict  of  a  iurj  in  hla  faTor,  and  the  atate 
ahoold  hava  bo  right  to  aapnl  from  It,  onleaa 
audi  right  ia  unqueationaUir  given  1^  the  atat- 
nta. 

[Bd.  Note. — For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  1  2609;  Dec.  Dig.  «»1024(7).] 

Error  from  District  Conrt,  Pottawatomie 
County ;  Obas.  B.  Wilson,  Jr.,  Jadge. 

Walter  Curlej  was  convicted  of  forgery, 
ukd  trom  an  order  grantlDg  a  new  trial,  the 
State  appeals.    Remanded  tor  new  trlaL 

B.  P.  Fxceilng,  Atty.  Oen..  ud  B.  McMillan, 
Ant.  Attr.  Oen.,  for  the  Btat& 

BBBTT,  J.  In  thla  cue  W«ltar  Ourley, 
tlie  defnidant  In  error,  irtto  was  also  de- 
fendant bdow,  was  tried  In  the  district  coort 
(tf  Pottawatomie  county  and  convicted  of 
ttw  <3iine  of  ottering  and  passing  a  forged 
dMdc  A  mottoD  for  a  new  trial  was  filed  by 
tha  defendant,  Curley,  and  sustained  by  the 
court,  as  stated  in  the  Judgment  and  order 
setting  aside  tbe  verdict  and  granting  a  new 
tarl&l: 

"Because  there  waa  a  variance  between  the 
proof  and  the  pleadings,  in  this;  the  informa' 
tion  purported  to  and  did  set  out  a  true  and 
correct  copy  of  the  purported  check  which  was 
alleged  to  have  been  ottered  and  passed,  bat 
did  not  allege  and  set  up  the  indoraemwts  on 
the  back  of  said  check  6t  the  two  names  which 
appeared  on  the  back  thereof,  to  wit,  'Walter 
Cnrley.'  'John  Bertrand/  and  a  pbotpgrsph  of 


HkB  policed  t^eck  was  atelttod  la  evldcnoa, 

both  of  the  face  and  the  back  of  the  check, 
which  showed  the  two  names  above  mcntioDed 
In  the  order  in  which  they  appear  above,  to  be 
and  appear  on  tiie  back  of  said  check.  For 
which  reason  tha  covrt  holds  that  the  check  of- 
fered and  admitted  in  evidence  waa  not  the 
check  which  was  described  In  the  Information. 
For  which  snid  above  reasons  the  verdict  of  die 
jarr  heretofore  rendered  in  this  case  is  aet 
aside,  and  the  defendant  granted  a  new  triaL" 

To  thla  ruling  and  order  of  the  court  ttw 
state  excepted,  and  appeals  to  this  conrt, 

[1]  One  question  Involved  In  this  ruling  and 
order  goes  to  the  sofilciency  of  the  Informa- 
tion, and  this  may  npon  appeal  by  the  atate 
be  reviewed.   Section  tSOOQ,  Bev.  Laws  1910. 

The  face  of  the  check  diarged  to  han  been 
ottered  and  passed  is  the  fMlowlag: 

"Tecomseh,  OkL  2-22,  lOU.  Na.  88. 
"Farmera*  National  Bank: 

'Tif  to  the  order  of  Walter  Onrlej  tttCOO, 
siz^Sve  dollars  &  sixty  cents  dollars. 

"T.  G.  CutUp." 

On  the  back  of  the  check  two  names  were 
Indorsed,  that  of  the  defendant  Walter  Cur- 
ley, and  one  John  Bertrand. 

The  evidence  shows  that  Walter  Curley 
and  John  Bertrand  came  togetlier  to  the 
State  National  Bonk  Building  in  Shawnee, 
but  on  reaching  the  building  Walter  Curley 
remained  on  the  outside  and  John  Bertrand 
entered  the  building,  cashed  the  check,  re- 
turned to  where  Curley  waa  waiting,  and 
handed  him  a  portion  of  the  money  he  had 
received.  There  was  no  evidence  or  allega- 
tion that  either  the  name  of  Walter  Curley 
or  John  Bertrand,  which  appeared  on  the 
back  of  the  dieck  as  Indorsers,  were  forged. 
But  the  allegation  was  that  the  name  of  T. 
G.  Cutllp,  who  appeared  aa  the  drawer  of 
the  check,  was  forged,  and  evidence  was  in- 
troduced to  sustain  this  allesatlon. 

If  the  payee  in  this  check  had  been  John 
Smith  or  some  other  person  than  Walter 
Curley,  the  defendant,  and  the  defendant 
had  forged  the  name  of  John  Smith,  or  the 
payee,  on  the  back  of  the  check  as  Indorser, 
that  would  have  presented  a  different  situa- 
tion; tor  in  that  event  the  d^endant,  as  held 
in  Wells  V.  Territory,  1  OkL  Cr.  469,  08  Pac 
4S2,  would  then  have  been  guil^  of  two  sepa- 
rate and  distinct  oCCeuses,  that  of  knowing- 
ly uttering  the  check  to  which  the  name  of  T. 
Q.  Cutllp  as  drawer  had  been  forged,  and 
of  also  forging  the  name  of  John  Smith,  the 
payee,  as  Indorser,  and  then  uttering  the 
same.  But  there  was  only  one  offense  charg- 
ed in  the  Information,  and  only  one  attempt- 
ed to  be  proved,  and  that  waa  the  crime 
of  knowingly  uttering  and  passing  a  check 
to  which  the  name  of  T.  O.  Catllp  as  draw-< 
er  had  bean  forged.  And  there  could  be  no- 
reason,  we  think,  for  requiring  the  pleader 
to  set  Q^t  and  plead  in  the  information  that 
the  check  was  Indorsed  by  Walter  Curley  and 
Jolm  Bertrandf  since  their  names  as  Indors- 
era were  not  forgeries,  and  constituted  no 
esaantlol  of  the  crime  charged.  We  can  see- 
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DO  mora  leamn,  mkiler  flie'fadts  In  thts  case, 
for  requiring  tbeir  indorsement  of  thU  cbeck 
to  be  pleaded,  than  there  would  lie  for  re- 
quiring the  name  of  the  person  to  whom  a 
stolen  horse  had  been  sold  to  be  pleaded  In 
an  Indictment  for  the  larceny  of  a  domestic 
animal.  The  fact  that  the  horse  was  sold 
would  be  conclusive  evldeace  that  the  accus- 
ed Intended  to  deprive  the  owner  of  the 
horse.  But  the  sale,  the  conditions  and  clr> 
cumstancea  of  the  sale,  the  consideration,  and 
to  whom  it  was  sold  wonld  be  matters  of  erl- 
d^ice,  and  not  of  pleading.  And  the  tact 
that  the  defendant,  Walter  Cnrley,  and  John 
Bertrand  indorsed  this  forged  dieck,  came 
together  to  cash  it,  and  divided  the  proceeds, 
after  It  was  cashed,  are  all  only  evldeatlal 
facts  toiding  to  establish  the  one  crime 
charged,  which  was  that  of  knowingly  ut- 
tering and  passing  a  forged  check.  And  the 
fact  that  the  back  of  the  forged  check  plead- 
ed furnished  one  Item  of  this  evidence  did 
not  constitute  "a  variance  between  the  proof 
and  the  pleadings";  for  the  allegation  was 
that  the  forged  check  had  been  uttered  and 
passed;  and  the  only  function  that  the  names 
on  the  back  of  this  check  performed,  since 
they  were  not  forged,  but  genuine,  was  to 
furnish  evidence  as  to  the  Identity  of  the 
parties  who  uttered  and  passed  the  check. 

[2]  2.  But  the  state  insists  that  this  court 
should  reverse  the  order  granting  a  new  trial, 
and  remand  the  case,  with  directions  to  the 
trial  Judge  to  reinstate  the  verdict  and  pass 
sentence  upon  the  defendant  In  conformity 
with  the  verdict  But  It  Is  our  opinion  that 
this  cannot  be  done.  The  right  of  the  state 
to  appeal  Is  unknown  to  the  commw  law, 
and  It  is  only  by  virtue  of  the  statute  that 
the  right  of  the  state  to  appeal  exists  at  all. 
And  we  do  not  believe  that  our  statute  Is 
broad  enough  to  give  the  state  the  right  to 
appeal  from  an  order  per  se  granting  a  new 
trial.  And,  bad  it  not  been  for  the  manifest 
errors  of  law  Involved  in  the  order  in  this 
case,  this  appeal  would  have  had  to  have 
been  dismissed.  But  since  the  errors  in  hold- 
ing the  Information  defective,  and  that  there 
was  "a  variance  between  the  proof  and  the 
pleadings,"  were  so  fatal  to  the  rights  of  the 
state,  and  would  necessarily  recur  In  a  re- 
trial of  the  case,  we  think  our  statute  Justi- 
fies us  in  settling  these  legal  questions  for 
the  guidance  of  the  court  In  the  next  trial. 
But  several  states  have  passed  upon  the 
right  of  the  state  to  appeal  from  orders 
granting  a  new  trial,  and  none  that  we  have 
been  able  to  And  wblch  have  statutes  simi- 
lar to  ours  uphold  or  allow  such  appeals.  In 
fact,  we  know  of  no  state  that  does  allow 
such  appeals,  except  Oallfomta,  and  It  has 
a  statute  speciflcally  providing  for  such  ap- 
peals. The  general  trend  of  the  decisions  Is 
to  the  efTect  that  the  granting  of  a  new  trial 
is  largely  a  matter  of  sound  Judicial  discre- 
tion, and  usually  involves  questions  of  both 
law  and  fact;  and,  when  such  a  discretion 


has  been  exercised  In  t&ror  of  the  defend* 
ant.  It  <B  vA?  mucb  like  me  v^dlct  <xf  a 
Jury  In  bis  favor,  and  the  state  should  have 
no  right  to  appeal  from  it,  unless  such  right 
is  nnqnestlonably  given.  People  r.  Beckwith, 
42  Hon  (K.  Y.)  866;  State  v.  Northnq>,  18 
Mont.  S22,  85  Pae  228;  State  Spencer.  92 
Ind.  116;  State  v.  Perry,  4  Baxt  CTenn.)  48&; 
State  V.  Padgett,  82  N.  a  644.  This  holding 
Is  based,  not  only  upon  Umg  experience^  bnt; 
as  we  believe,  also  upon  sound  reason. 

There  is  therefore  nothing  left  for  thla 
court  to  do  but  to  remand  the  case  for  & 
new  trial  In  compliance  with  the  order  of 
the  district  Judge,  wltb  directions  that  such 
trial  be  In  conformity  to  the  views  herein  ex- 
pressed upon  the  legal  question  passed  upon 
In  this  opinion.  , 

It  Is  so  ordered. 

DOZLB.  P.  J.,  and  ABMSXaONG,  3^  coo- 
CUT. 


STATE  T.  BUFFUM.    (No.  18557.) 

(Sopreme  Oonrt  of  Wasldagton.   Dee.  26, 
1916.) 

L  OBXUmAL  IiAW  «»1088(1»)  —  ACTBAI.  — 

Statement  or  Faots— AmDAvrr. 
An  affidavit  filed  by  accused  la  Oie  court  be- 
low to  explain  hia  dway  hi  prosecating  an  ap- 
peal from  a  eonvietioii  before  a  Justice  of  tiie 
peace  cannot  be  considered  on  appeal,  where 
i>t  is  Incorporated  in  the  transcript  of  the  rec- 
ord, not  in  the  statement  of  facts,  since  it  it 
only  from  the  statement  of  tacts  that  tbe  Sn- 
premo  Court  can  ascertain  the  evidence  rdied 
on  in  the  lo«w  court. 

VSA.  Note.— For  other  cases,  see  Orimtnal 
Law.  Gent.Dig.  {  2802;  DecDig.  «=3l08SaB).1 

2.  OanaxiAXL  li^w  <fta»U>6e(6)  —  Apfsai;  — 
Putt  Toi^aKoi7ni--J>uncxB8Ai* 

A  defendant  who  appeals  from  a  convic- 
tion before  a  Justice  of  the  peace  has  the  bur- 
den of  prosecntlns  the  appeal,  so  that  it  can 
be  dlBmissed  when  be  makes  no  effort  to  prose- 
cute it  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Orlminal 
Law.  Gent  Dig.  |  SeW;  Dee.  Dig.  «» 
1069(6).] 

3.  Cbiuinal  Law  «=>1069<e)— AfpeaZi— Dm* 
MIS8AL— Want  op  Diliqeito. 

Where  there  was  an  unezcused  delay  of 
five  months  In  prosecuting  in  a  coort  milch 
wsi  in  session  every  day  an  appeal  from  a  coo* 
victioD  before  a  justice  of  the  peace,  the  record 
does  not  show  an  abuee  of  olscretioa  in  dis- 
missing Hie  appeal  for  failure  to  prosecute. 

[Bd.  Note.~For  other  cases,  see  Crtmieal 
Law,  Cent.  Dig.  |  2699;  Des.  Dig.  «=» 
1060(6)0 

Department  2,  Appeal  tnm  Superior 
Court,  Fierce  Oounty;  Ernest  U.  Card.  Jndge. 

W,  E.  Buffnm  was  cmvlcted  In  a  Justlea 
oonrt  of  craelty  to  nnlmalsn  ¥rom  an  order 
of  the  superior  court  dismlsstng  his  appeal 
to  that  court,  defendant  aK>eaIa.  Order  af- 
firmed. 

Frank  Q.  BUey,  of  Tac<»iia,  for  aK»eIlant. 
Fled  Q.  Bemann  and  James  GUdan,  both  of 
Tacoma,  for  thtt  State. 
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FUIXEBTON,  J.  On  September  1,  1916, 
tbe  appellaat,  W.  E.  Bnffum,  convicted 
In  one  of  Qie  justice's  coarts  of  Pierce  coun- 
ty of  tha  offlenae  of  cruelty  to  animals.  On 
tbe  prononncement  (rf  tbe  Judgment  of  con- 
Tictlcni  be  omOs  gave  notice  of  ai^Mal  txom 
tbe  Judgment  to  tbe  sopezior  court  of  Pierce 
county,  perfecting  tbe  appeal  on  September 
il,  1B16,  by  filing  a  bond  condiUoned  tbat  be 
would  prosecute  tbe  appeal  and  sblde  the 
Judgment  of  tbe  court  tbereon.  Nothing  fur- 
tber  was  done  with  the  appeal  by  Boftum, 
and  on  February  28,  JSitO,  tbe  prosecuting 
attorney  moved  to  dismiss  It  <m  the  ground 
that  It  bad  not  been  diligently  prosecuted. 
Ilils  motitm  the  court  gfanted  and  Buffum 
appeals  to  this  court 

[1]  There  is  In  tiie  transcript  a  copy  of  an 
affldarit  filed  by  Buffum  in  which  be  sought 
to  excuse  Us  apparent  want  at  diligence  la 
foiling  to  prosecute  bis  appeal,  but  we  have 
held  In  a  long  line  of  cases  that  matters  of 
evidence  Introduced  at  a  bearing  or  on  a 
trial  In  the  court  below  cannot  be  brought 
before  this  court  by  certification  In  the 
transcr^  or  In  any  other  manner  than  by  a 
statement  of  facts;  tltfs  on  the  principle 
that  It  la  only  from  a  statement  at  tacts  that 
this  court  can  know  what  was  before  the 
trial  conrt  In  tbe,  way  of  evidence.  This  af- 
fidavit therefore  is  not  beton  us,  and  can- 
not be  considered  in  Uie  determination  of  tiie 
appeal.  It  follows  from  this  that,  if  tt  was 
tbe  appeUant^B  duty  to  prosecute  the  appeal, 
and  If  the  time  elapsing  betwe«i  the  date  of 
the  appeal  and  tbe  date  of  tbe  motion  to  dla- 
miss  it  was  longer  than  a  reasonable  time 
tor  such  purpose,  the  court  did  not  err  in  Its 
order  of  dlsmissaL 

[2]  Tbe  appellant  controverts  both  <tf  these 
pn^osltlons.  citing  to  the  fin*  0ie  case  of 
SUte  V.  HaU,  61  Wash.  89, 116  Pac.  698.  But 
this  case  was  rested  on  the  fat^  shown,  the 
court  holding  that  the  record  showed  that 
there  was  no  intention  on  tbe  part  of  the  ap* 
pellant  to  abandcn  the  appeal.  It  was  not 
held  that  the  appellant  owed  no  duty  to  pros- 
ecute his  appeaL  On  tlie  contrary,  It  was 
held  that  the  state's  motion  to  affirm  the 
Judgment  of  guilty  entered  in  the  Justice's 
court  should  not  be  granted,  conceding  that 
it  was  the  appellant's  duty  to  bring  the  case 
to  a  bearing.  On  the  other  hand,  we  had 
tberetofwe  decided  In  the  case  of  State  v. 
Parmeter,  49  Wash.  43S.  96  Pac  1012,  that  it 
was  the  (jn^  of  a  defendant  appealing  from 
a  Judgment  of  conviction  In  a  Justice's  court 
to  diligently  prosecute  bis  appeal,  saying  that 
be  was  entitled  to  a  trial  in  the  superior 
court  by  reason  of  bis  appeal  only  If  diligent- 
ly prosecuted.  The  principle  of  the  case  was 
reaffirmed  in  tbe  later  case  of  State  v.  Jones, 
80  Wash.  385,  141  Pac.  700.  Since  the  bur- 
den of  prosecuting  the  appeal  is  on  tbe  de- 
fendant, and  not  the  state,  it  must  follow 
that  the  state  la  entitled  to  a  jjiftim^wn;  when 
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a  reasonable  time  elap6e»  after  the  appeal  la  . 
taken  and  no  ^ort  is  made  on  the  part  of 
appellant  to  prosecute  it  to  a-  final  conclu- 
sion. 

[3]  As  to  the  secmd  questi<»i,  an  exam- 
ination of  the  dates  glvn  will  show  that  a 
period  of  over  five  months  eiI^;Med  after  tbe 
appeal  was  perfected  without  action  being 
taken  on  the  part  of  appellant,  and  no  rea- 
son shown  which  we  are  permitted  to  con- 
sider which  excused  tbe  delay.  Seemingly 
this  is  ample  tlutt  in  wbiiA  to  bring  die  cause 
on  tot  hearing  before  ft  court  open  on  every 
Judicial  day  and  wbldi  sits  with  a  Jury  <KUie 
in  every  month. 

On  the  face  of  the  record,  therefore,  we 
cannot  say  that  the  court  abused  H»  discre- 
tion in  dismissing  tbe  anraal,  and  the  <wdw 
of  dismissal  abould  stand  affirmed. 

It  la  80  directed. 

MOBRIS,  G.  J.,  and  MOUNT,  HOIiOOlIB. 
and  PAMCBR  jj^  amcor. 


B.  I.  DUPONT  DB  NBUDUBS  POWDBB  GO. 
v.VIBGBS  etaL  070.18642.) 

(Boprame  Court  of  Wasblngton.   Dec.  26, 

me.) 

MoBTQAan  ^33614— SnccBsaivii  Sales. 

Where  different  mortgagee  on  the  same 
property  are  forecloBed  in  one  suit,  the  court 
need  not  order  successive  salea;  the  statute 
as  to  foreclosures,  Bern.  Code  1916,  S  1118, 
providuig  only  that  in  rendering  jadgment  tbe 
court  Boall  order  the  mortgaged  premises,  or 
so  much  thereof  as  may  be  neceaaaiT,  sola  to 
satiB&  the  mortgage  and  costs  of  the  action. 

[Bd.  Note.— For  other  cases,  see-  Mortgages, 
OenL  Dig.  i  1618:  Dee.  Dig.  «s>614.] 

Department  2.  '  Appeal  from  Supolor 
Court,  Pierce  Count;;  3f.  L.  Clifford,  Judge. 

Action  by  tbe  B.  1.  Dupont  De  Nemours 
Powder  Company  against  William  Ttrges  and 
others.  From  a  Judgment,  plalntifl  appeals. 
Affirmed. 

Daniel  B.  Trefethen,  of  Seattle,  for  appel- 
lant Burkey,  O'Brien  &  Bnrkey,  of  Tacoma, 
for  re^Mmdents. 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment in  foreclosure.  appellant  insists 
that  the  trial  court  erred  In  refusing  an  order 
directing  more  than  one  sale  of  the  mortgag- 
ed property.  Tbe  facta  are  not  disputed,  and 
are,  briefly  stated,  as  follows:  The  defendant 
National  Realty  Company  execnted  three 
mortgages  upon  two  lots  In  the  dty  of  Tacoma. 
The  first  mortgage  was  in  favor  of  tbe  Met- 
ropolitan Life  Insurance  Company,  for  the 
sum  of  $376,000 ;  the  second  mortgage  was  in 
favor  of  the  respondent  William  Vlrges,  in 
the  sum  of  ¥20,000 ;  and  the  third  mortgage 
to  the  appellant  Dupont  Powder  Company 
for  ^,000.  This  action  was  brought  by  the 
Dupont  Powder  Company  to  foreclose  its 
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mortgasei  WiUbun  and  other  mtrUse 

whose  liens  were  alleged  to  be  subsequent 
In  time  to  the  plaintiff,  were  made  parties  to 
the  action.  Vlrges  answered  by  cross-com- 
plaint, alleglnK  that  his  mortgage  was  prior 
to  that  of  the  plaintiff,  and  prayed  for  fore- 
closure. The  Metropolitan  Life  Insurance 
Company,  holding  the  first  nwrtgage.  was  not 
a  party  to  the  action.  Upon  a  trial  of  the 
issues,  the  court  found  that  the  Vlrgea  mort- 
gage was  prior  to  the  plaintifTs  mortgage, 
and  entered  a  decree  finding  the  amount  due 
upon  the  Virges  mortgage,  the  amount  due 
upon  the  plaintiff's  mortgage,  and  directed  a 
sale  of  the  mortgaged  property  to  satisfy 
tbese  mortgages;  that  the  proceeds  of  the 
sale  should  be  applied,  first,  to  the  payment 
of  the  costs  and  expenses  of  the  receivership, 
second,  to  the  payment  of  the  amount  found 
due  to  the  cross-compIalnant,  WllUam  Vir- 
ges, and,  third,  the  balance  to  be  applied 
to  the  amount  due  to  the  plaiiUlff.  The  court 
refused  to  order  the  property  sold,  first,  to 
satls^  the  Virges  Judgment,  and  thereafter 
again  sold  upon  the  Judgment  in  favor  ot  the 
plaintiff.  This  appeal  is  fr<Hn  that  order. 

The  appellant  contends  that  there  should 
have  been  successive  sales  of  the  property,  in 
order  that  the  right  of  redemption  of  the  sub- 
sequent creditor  might  be  enforced.  It  la 
not  claimed  by  the  appellant  that  there  Is  a 
statute  antborUdog  the  trial  court  to  order 
successive  sales  of  property  where  there 
are  successive  mortgages.  The  statute  (Rem. 
1915  Code),  at  section  lllS,  provides  that  in 
rendering  Judgments  the  court  shall  order 
the  mortgaged  premises,  or  so  much  as  may 
be  necessary,  sold  to  satisfy  the'  mortgage 
and  costs  of  the  actl<XL  It  ia  probably  cor- 
rect to  say  that,  where  successive  mortgages 
are  finreclosed  in  separate  suits,  s^arate 
sales  may  be  made;  but,  where  different 
mortgages  are  foreclosed  in  one  suit,  It  Is 
clearly  not  necessary  that  the  court  should 
make  an  order  of  successive  sales.  The  prior 
mortgage  has  a  prior  right,  and  must  be  sat- 
isfied before  subsequent  mortgages  may  par- 
ticipate In  the  fruits  of  the  sale.  It  is  unnec- 
essary to  determine  at  this  time  the  rights 
of  the  redemptloners.  If  a  statutory  right 
of  redemption  exists  in  favor  of  subsequent 
lienors,  where  a  sale  has  been  had  of  the 
mortgaged  property,  then  the  parties  may 
protect  themselves  by  such  redemption.  The 
record  in  this  case  does  not  disclose  tttat 
there  has  been  any  offer  of  redemption,  and, 
of  course,  that  question  Is  not  before  us  upon 
this  appeal.  The  trial  court,  not  being  re- 
quired by  statute  to  order  successive  sales 
upon  a  Judgment  of  foreclosure,  does  not 
commit  error  when  it  refuse  to  make  such 
an  order. 

For  tbat  reason  tbe  Jodgmoit  must  be  af- 
firmed. 

MORHIS,  G.  J.,  and  HOLCOMB,  PABKOR, 
and  FCTLLERTON,  JJ.,  concur. 


ZSLLERS  V.  SBAOTEIiE  LODGE,  m  92.'& 
P.  O.  £.«  et  al.    <No.  13624.) 

(Snprems  Court  of  Washington.   Deo.  26, 

19160 

1.  MmnOlPAL  GOKPOBATIOHS  4s»816(2>— Lu- 
BXLITT  OF  OWHSa  AHD  LBBSSB  «»  IHJUat 
ON  SlDEWAI^  COUPZiAXHT. 

In  a  pedestrian's  action  scalnst  the  owner 
and  the  lessee  of  property  for  injuries  when  he 
slipped  on  the  sideiralk,  the  complaint,  which 
charged  that  d«f«adants  "careless^)  negligent- 
ly, and  unlawfully"  permitted  snow  and  ice  to 
accumulate,  tiie  facts  alleged  showing  that 
the  accDmulatlon  was  In  a  short  time  and 
through  natural  causes,  there  beinx  no  allega- 
tion ot  any  facts  coostituting  negligence  at  com- 
mon law,  and  no  ordlQance  of  the  city  making 
it  the  duty  of  abutting  property  owners  to 
clear  sidemlka  being  pleaded,  was  insufficient, 
since,  in  the  absence  of  contrary  statutory  pro- 
visions, the  owner  or  occupant  of  property  owes 
no  dut7  to  pedestrians  to  keep  the  sidewalk 
free  of  snow  snd  Ice  accvmulating  txom  natural 
causes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  1  1712;  Dec.  Dig. 
«=>816(2)J 

2.  MtJNICIPAL  CORPOBATIOITS  «=»756(1)— CABI 
OF  StKEBTS— LlABIUTT  OF  CrTT. 

A  city,  as  a  general  rule,  ia  primarily  Uidils 
for  negligence  in  tbe  care  of  Its  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ceat.  Dig.  U  lo87,  lfi89,  16W); 
Dec.  Dig.  ^765(1).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smltli.  Judg& 

Action  by  Joseph  Zellers  against  Seattle 
Lodge,  No.  92,  Benevolent  and  Protective  Or- 
der of  Elks,  and  another.  From  a  Judgment 
of  dismissal,  plaintiff  appeals.  Judgment  at- 
flrmed. 

J.  P.  BaU  and  Wm.  T.  a  ball,  both  of  Seat 
tle^  for  ainMUant  Gea  H.  Rnmmwns.  Qea 
r.  Anst,  and  FarrctU,  Kane  *  Stratton,  all  of 
Seattle,  &>r  reepondente. 

PKB  OUBIAM.  Action  far  perscmal  Injn* 
rlea.  It  la  alleged  in  the  «natf afnt,  In  aob- 
stance,  that  the  Elks'  Inveatment  ft  Constmo- 
tion  Company,  a  corporation,  la  the  owner  of 
a  lot  and  bnUdlng  located  at  tbe  southwest 
oomer  of  FourOi  avenue  and  Spring  strert 
In  the  dty  of  Seattle;  that  Seattle  Lodge, 
No.  92,  Benevolent  and  ProtectiTe  Order  of 
Elks,  a  volantary  unincorporated  association, 
was  the  lessee  In  possesion  of  the  premises ; 
that  Fourth  avenue  and  Spring  street  are  pub- 
lic hlgfavrays  and  principal  thoronghfarea  of 
the  city  with  a  decided  downward  idtch  from 
Fourth  avenue  on  Spring  street  westward; 
that  during  the  first  three  days  of  ^February, 
1916,  the  dty  of  Seattle  was  visited  by  a 
heavy  snow  storm  .with  thaws  and  freezes^ 
which  covered  the  streets  and  sidewalks  of 
the  dty  with  snow  and  Ice  to  a  great  d^th ; 
that  defendants  "carelessly,  negligently,  and 
unlawfully"  allowed  such  snow  and  ice  to  ac- 
cumulate and  be  on  the  sidewalk  adjoining 
their  premises;  that  on  February  4.  1916, 
plaintiff  while  walking  along  Spring  street 
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adjoining  defendant  premlsn  altpped  <hl  tlie 
snow  and  Ice,  fell,  and  sostalned  Injuries  for 
which  he  demands  judgment  In  the  sum  of 
$10,700.  The  court  sustained  a  g^ral  de- 
murrer to  the  complaint  Plaintiff  refusing 
to  plead  further,  a  Judgment  of  dismissal  was 
entered.    Plaintiff  appealed. 

[1]  Appellant  argues  that,  because  the  com- 
plaint charged  that  respondents  "carelessly, 
negligently,  and  unla,wfully"  permitted  the 
snow  and  ice  to  accumulate,  the  court  erred 
hi  sustaining  the  demurrer.  This  presents 
the  sole  question  for  our  determination. 

It  will  be  noticed  that  the  facts  alleged 
show  that  the  snow  and  ice  .accumulated  In 
a  short  time  and  through  natural  causes. 
There  is  no  allegation  of  any  facts  constitut- 
ing negligence  at  common  law.  Griswold  t. 
Camp,  140  Wis.  889.  ISff  N.  W.  764.  Nor  Is 
there  pleaded  any  ordinance  of  the  city  mak- 
ing It  the  duty  of  the  abutting  property  own- 
er to  keep  the  sidewalks  clear  of  snow  and 
ice  so  Bccamalatlng,  and  we  have  no  statute 
imposing  such  duty.  The  general  allegation 
tint  respondents  carelessly,  negligently,  and 
unlawfully  permitted  snow  and  ice  to  ao> 
cumulate  is  Uierefore  unsupported  by  any 
specific  allegation  of  fact  It  is  a  mere  con- 
dnslon  not  following  from  any  ot.  the  facts 
alleged.  The  law  la  thus  succinctly  express- 
edlnl8B.aL.p.416,  I  841: 

"In  the  absence  of  a  statutory  proTialon  to 
the  contrary,  the  owner  or  occupant  of  prop- 
erty owes  no  duty  to  pedMtri&QB  to  keep  the 
sidewalk  in  front  of  it  free  from  ice  and  idow 
coming  thereon  from  natural  causes,  or  to 
snard  against  the  riak  of  accident  b;  scatter- 
uiK  asbec  or  using  other  like  precaotions,  and 
will  not  be  Uable  In  damages  to  persons  in- 
jured by  reason  of  his  fidlnre  to  do  so." 

The  text  qnoted  is  amply  sustained  In  all 
of  its  breadth  by  the  authorities.  Hartford 
T.  Talcott,  48  Conn.  tSW,  40  Am.  Rep.  180; 
Kirby  t.  Boylston  Market  Ass*n,  14  Gray 
(Mass.)  249,  74  Am.  Dec.  682;  Dahlln  t. 
Walsh,  102  Mass.  168.  7T  N.  E.  830,  6  L.  B. 
A.  (N.  S.)  615 ;  McGrath  T.  Mlach,  29  R  I. 
40,  60  Atl.  8,  182  Am.  St  Bep.  708 ;  City  of 
New  Castle  r.  Kurtz,  210  Pa.  183,  50  AtL  088, 
69  L.  B.  A.  488,  105  Am.  St  Bep.  708,  1  Ann. 
Cas.  043,  and  note;  Brown  t.  Wyaong.  1 
App.  DIv.  423.  37  N.  T.  Supp.  281;  Hunter 
V.  Wanamaker  (Pa.)  2  Atl.  507  ;  28  Cyc.  1438. 
No  authority  to  the  contrary  has  been  dted, 
and  we  know  of  none. 

[2]  This  is  not  a  case  inrolring  an  artlfldal 
turning  of  water  onto  a  street  which  by  freez- 
ing created  a  dangerous  condition  amounting 
to  a  nuisance  produced  through  the  agency 
of  the  property  owner.  Nothing  of  the  kind 
ta  alleged.  A  dty  Is,  of  course,  as  a  general 
rule,  primarily  liable  for  negligence  In  the 
care  of  its  streets,  but  even  as  against  the 
dty  the  facts  here  allied  .would  hardly  aus* 
tain  the  conduslon  of  negligence.  Calder  t. 
Walla  Walla.  6  Wash.  377,  33  Pac.  1064; 


Ttfyldr  V.  Spokaae^  fft  WkHb.  eSS,  IBS  Vkc 
478;  Griswold  r.  Gamp,  supra. 

Even  had  we  a  statute  requlrtng  the  prop- 
erty owner  to  remore  from  abutting  side- 
walks natural  accumnlatlons  of  snow  and  Ice, 
or  had  a  violation  of  an  ordinance  to  that 
effect  been  pleaded,  there  would  still  be 
grave  doubt  whetber  under  the  authorities 
a  neglect  of  that  duty  .would  of  itself  create 
a  liability  against  it  In  faror  of  individuals. 
Hartsell  r.  City  of  Asheville.  164  N.  a  193. 
80  S.  B.  226 ;  Griswold  v.  Camp,  supra.  See. 
also,  note,  6  L.  B.  A.  (N.  S.)  616.  We  reserve 
the  dedslon  of  that  question  until  we  meet 
a  case  presenting  it 

In  any  view  of  the  matter  the  complaint 
here  failed  to  state  a  cause  ot  action. 

Judgment  affirmed. 


OILMAN  T.  BRUNTON  at  nz.  (No.  1S404.) 
(Supreme  Court  of  Washington.  Dee.  26^  1916.) 

1.  BPEomo    FBBronuiroB    «a»28(^— Eh- 
ToacBABUt   GoimucTs — DBsoBXFTioir  or 

Lanos. 

In  an  agreraMnt  for  an  exchange  of  lands,  a 
description  of  property  of  one  party  as  48  acrra 
bonnded  on  the  north  by  a  creek  and  situated 
about  one  mile  east  of  a  certain  town,  "being 
the  same  property  eoDvaved"  to  tbe  owner  by  a 
third  party,  ketd  too  Inaeflnite  for  epeciSc  per- 
formance, slDce  pan^  evidence  wonld  be  neces- 
sary to  asfdst  in  determining  what  description 
was  to  be  Inoorporated  In  tb«  decree  for  speeiSe 
performance. 

[Ed.  Note.— For  other  cases,  see  ^edflc  Per- 
formance, Cent  Dig.  H  71-78,  76-82;  Dec.  Dig. 
«=»29(2).] 

2.  SPBcmo    Fkkvobicahos    «i»92(l)— Pkb* 
roBiCANci  BT  PLAinnrr. 

In  rait  for  speci&c  performance  where,  when 
plaintiff  teadsred  deed  to  tbe  property  m)m  a 
third  party,  the  property  stood  in  plaintiff's 
name,  and,  although  the  contract  called  for  de- 
livery of  abstract  within  10  days,  and  time  was 
of  the  essence,  plaintiff  had  not  famished  tbe 
abstract  10  months  after  tbe  eoDtract  his  de- 
fault La  tendering  due  parCorma&ee  barred  re- 
covery. 

[Gd.  Note.— For  odier  cases,  see  Spedfic  Per- 
formance, Cent  Dig.  ||  288-242%;  Dec  Dig. 

«»92a).] 

3.  SPICinO     PlBrOBHA-NOB  «S»1&— UlTTAIB- 
NB8B  OF  GONTBAOT. 

A  land  exchange  contract  will  not  be  spe- 
cifically ttiforced  where  it  appears  plaintiff  is 
seeking  to  compel  defendant  to  carry  out  a  con- 
tract inequitable  as  to  bim. 

[Ed.  Note.— For  other  cases,  see  SpedSc  Per- 
formance, Cent.  Dig.  H  28,  86,  36;  Dee.  Dig. 
«»16.] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County;  R.  H.  Back,  Judge. 

Actl(m  by  D.  E.  Gllman  against  W.  B. 
BruntOQ  and  wife.  From  decree  for  deftod- 
auts,  plaintiff  appeals.  Affirmed. 

Walter  O.  Hayes,  of  Portland,  Or.,  and 
Miller  ft  Wilkinson,  of  Vancouver,  for  appel- 
lant McMaster,  Hall  A  Drowl^,  of  Van- 
couver, for  rei^ndents. 
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PER  eUBIAM.'  On  WoTember  1, 191S,  the 
plaintiff  and  defMiduitB  entered  Into  the 
following  ngMwaait: 

"Thia  asreement,  made  and  entered  into  thla 
1st  day  of  November.  1913,  by  and  between  W. 
B.  Brunton  and  Opal  it.  BmntoD,  husband  and 
wife,  hereinafter  known  as  the  party  of  the  first 
part,  and  W.  L.  Twitchell,  hereinafter  known 
as  tiie  party  of  the  necond  part,  witnesseth: 
Whereas,  W.  B.  B  run  ton  and  Opal  M.  Brunton, 
parties  of  the  first  part,  are  the  owners  in  fee 
simple  of  the  following  bounded  and  described 
property  situated  In  the  county  of  Clark,  state 
of  Washington,  48  acres,  more  or  less,  bounded 
on  the  north  by  Cedar  creek  and  situated  about 
one  mile  east  of  Etna,  Wash.,  said  property 
being  the  same  property  conveyed  to  tlie  party 
of  the  firstpart  by  W.  Tate  and  wife  in  1912. 
Whereas,  W.  Xj.  Twitchell,  party  of  the  seccmd 

Sart  is  the  owner  ia  fee  BiQU>le  of  tlie  following 
escribed  real  and  perBCHiai  property,  situated 
in  the  conniT  d  Morrow,  state  en  Oregon:  360 
acres  of  land  in  section  8,  Twp.  8  south  of  range 
26  east  of  the  W.  M.  Also  the  following  per- 
sonal property:  4  horses,  2  sets  of  harness;  1 
grain  drill,  Jl  four  -section  harrow;  one -2  bot- 
tom plow;  1  walking  plow;  1  header;  2  wagons; 
fanning  mill.  Whereas,  the  parties  of  the  first 
part  are  anxious  to,  and  have  this  day  offered 
to  exchange  land  herein  described,  for  the 
land  and  perara^  property  <^  the  party  of  Ute 
second  part  herein  described,  said  property  of 
the  parties  of-  the  first  part  to  be  subject  to  a 
mortgage  of  $800.00  with  interest  paid  up  to 
date.  Said  property  of  the  party  of  the  second 
part  herein  described  to  be  subject  to  an  in- 
cumbrance of  $8100.00  which  the  parties  of  the 
first  tiart  agree  to  assume;  said  incumbrance 
to  be  in  the  form  of  a  contract  note :  said  note 
to  be  paid  as  follows:  One  half  of  all  the jnraui 
raised  to  be  delivered  to  the  Heppner  Ware- 
house &  Milling  Go.'s  Warehouse,  at  Heppner, 
Or.,  free  and  clear  from  all  expense,  and  to  be 
nold  and  the  proceeds  to  apply  on  said  note. 
First.  The  interest  to  I>e  paid,  and  the  balance 
applied  on  the  principal.  Said  note  to  draw 
interest  at  the  rate  tA  8%)  per  annum  on  the 
sum  of  $8000.00  which  is  now  a  lien  on  said 
property,  and  at  the  rate  of  6%  per  annum  on 
the  balance  of  $51.00.00.  Whereas,  the  party 
tft  the  second  part  la  anxious  to  accept  the 
terms  of  and  exchange  properties  as  offered  by 
the  parties  of  the  part,  to  make  such  trade:  In 
consideration  of  the  premises  and  the  agree- 
ments of  the  parties  herein  contained,  and  of 
ten  {$10.00)  dollars,  paid  by  each  of  them  to 
the  other  this  day  to  bind  the  bargain,  the  re- 
ceipt of  which  sum  is  hereby  acknowledged,  we 
do  hereby  undertake,  promise  and  agree  to  ex- 
change our  respective  properties  as  described 
herein,  one  for  the  other  and  the  parties  of  the 
first  part  agree  to  furnish  an  abstract  of  title 
of  their  lands  within  10  days  from  the  date 
hereof,  showing  a  fee-simple  title,  subject  to 
the  incumbrance  herein  muitionea,  and  they 
furthw  apee  to  give  a  warran^  deed  to  the 
party  of  the  second  part  for  said  land,  subject 
to  said  incumbrance  to  be  assumed  by  the  party 
of  the  second  part.  The  party  of  the  second 
part  agrees  to  execute  and  deliver  to  the  party 
of  the  first  part  a  warranter  deed  for  said  above- 
described  property  conveying  the  same  in  fee 
simple,  subject  to  the  above-mentioned  incum- 
brance to  be  assumed  by  the  party  of  the  first 
part.  The  party  of  the  second  part  also  agrees 
to  furnish  an  abstract  of  title  of  his  lands  with- 
in 10  days  from  the  date  hereof,  showing  a  fee- 
simple  title,  subject  to  the  incumbrance  herein 
ntentioned.  It  is  fui^er  undwrtood  and  agreed 
by  and  between  the  parties  hereto,  that  said 
deeds  of  the  parties  herein  shall  be  executed 
and  tendered  to  the  other  party  within  30  days 
from  the  delivery  of  the  abstracts,  and  each  of 
the  parties  hoeto  undertake,  pronuse  and  agree 
to  fully  consammate  said  exchange  ot  properties 


wtttfn  80  days  froBi  the  date  of  teeelTiug  said- 
abstract,  and  neither  party  hereto  shall  have 
the  right  or  authority  to  withdraw  from,  or  re- 
fuse to  comply  said  exchange  of  properties  for 
any  cause  wbatever.  except  where  tbo  tide  to 
some  of  tfa^  property  to  be  exchanged  shall  be 
objected  to  as  nnmerchantable,  and  such  objec- 
tions, If  any,  shall  be  reduced  to  writing  and 
personally  served  upon  the  other  party,  bis 
agmt  or  attorney,  and  If  any  objections  are 
found  to  the  title,  the  owner  of  the  land  is. 
hereby  given  30  days,  in  which  to  clear  such  ob- 
jections, and  If  cleared  the  exchange  of  proper- 
tiee  shall  be  amsummated  within  10  day*  there- 
after, and  this  contract  shall  be  fully  consum- 
mated. The  time  in  which  each  of  the  parties 
are  to  perform  the  acts  and  things  herein  agreed 
uptMi  is  hereby  declared  to  be  of  the  essence  oi 
this  agreemmt.  In  witness  whereof  the  |»artiea 
have  hereunto  sH  their  hands  and  seals  in  du- 
plicate the  day  and  year  first  above  writtrai. 

"W.  B.  Brunton.  [SeaL] 
"Opal  Bl  BroBtoB.  [SeaLl 
"D.  B.  GUnan.  [SeaL] 
"Witness:  P.  B.  Alvord.** 

The  parties  did  not  ezcbai^  deeds  nor 
do  anytblng  else  In  furtherance  of  the  con- 
tract, except  that  about  Norember  15,  1913, 
defendants  altered  Into  possesaicHi  of  the 
Morrow  county  land  and  undertook  Its  cul- 
tivation. Coming  to  a  reellzatloD  that  they 
had  not  received  what  they  bargained  for, 
the  defendants,  about  September  1,\  1914» 
abandoned  the  Oregon  property,  moved  back 
to  their  Clarke  county  farm,  and  refused  to 
carry  out  the  contract  of  exchange.  The 
plaintiff  at  once  brought  an  action  for  sp^ 
dfic  performance.  From  a  decree  dismiss- 
ing the  action,  plaintiff  appeals. 

[i]  The  contract  was  so  indefinite  and  un- 
certain In  some  of  Its  terms  that  appellant 
found  himself  under  the  necessity  of  includ- 
ing an  action  for  its  reformation  as  a  pre- 
liminary to  its  specific  performance.  The 
agreement  recites  that  one  W.  L.  Twitchell, 
as  the  owner  of  the  fee-simple  title  to  the 
Oregon  land.  Is  one  of  the  contracting  par- 
ties, while  the  agreement  with  the  Bruntona 
Is  executed  by  D.  E.  Gilnmn,  Instead  of  by 
TwltchelL  The  Oregon  land  is  also  describ- 
ed as  300  acres  In  "section  3,.  Twp.  3  south 
of  range  26  east  of  the  W.  M.,"  while  In  fact 
but  1^0  acres  of  the  land  involved  lie  in 
section  3,  and  the  balance  of  240  acres  lies 
in  section  4  of  the  same  township  aud  range. 
It  may  be  conceded  that  the  appellant  was 
entitled  to  a  reformation  In  these  particulars, 
since  the  evidence  showed  that  respondents 
were  put  in  possession  of  the  right  lands, 
and  that  they  were  informed  that  appellant 
was  the  real  owner,  although  the  record  title 
was  at  the  time  in  the  name  of  TfrltchelL 
But,  conceding  the  foregoing  defects  to  have 
been  duly  c:orrected  so  as  to  warrant  spe- 
cific performance,  the  agreement  is  still  de- 
fective,  in  that  the  Brunton  land  is  not  sdf- 
fldently  described  to  admit  of  its  identlflca- 
tdon  without  resort  to  parol  teaUmoiiy.  TbB 
description  is  as  follows: 

"The  folIowiDg  described  property  sltoated  in 
Clarke  county,  state  of  WashingUm,  48  acres 
more  or  less  bounded  upon  north  by  Cedar 
creek  and  situated  about  ona  rnila  east  ct  Etna, 
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W«d)..  Mid  pnvMftr  bite  At  wvie  pMve>$r- 

cunveyed  to  the  part;  of  the  first  part  bf  W. 
Tate  and  wife  In  IdU.** 

WbUe  tt  !b  fM  law  that  a  reference  in  a 
cbntnct  or  deed  to  another  Instmnient  which 
contaiiu  a  description  of  the  property  Jua- 
ttfies  the  examination  of  the  two  instruments 
together  for  the  pvrpose  of  Identifying  the 
partlcalar  property  reftored  to,  the  descrip- 
tion herein  does  not  come  within  the  rule. 
The  xeferaooe  la  not  to  fta  InBtrument  con- 
taining a  anffldent  deacrlptlon,  bnt  merely 
dedarea  the  property  la  "the  aame  property 
conveyed  to  the  party  of  liie  first  part  [Brun- 
tona]  by  W.  rCate  and  vlfb  In  1912."  Paroil 
evidence  wonUL  be  necessary  to  aaslat  In  de- 
termining what  deaci!U)tt<n  was  to  be  Incor- 
porated in  the  decree  tor  ^pedflc  perform- 
ance. In  anompeon  t.  Bni^lah.  76  WaMh. 
28,  185  Pac;  861,  In  a  case  InTol^ng  a  aome- 
what  fdmilar  deecilptloa,  thla  «>Qrt  eaid: 

"The  deacription  of  the  property  as  contain- 
ed in  tha  contract  was,  'Seventy-nine  acres  io' 
section  30,  township  2  M.,  range  8  E.  W.  M., 
Clarke  Co..  Wn.  Owner,  A.  E.  English.'  It 
will  be  observed  that  this  descriptioa  does  not 
specify  which  79  acres  in  aectloD  80  was  intend- : 
ed.  To  ascertain  this  fact,  resort  must  be  had 
to  oral  testimony.  The  deacription  given  cannot 
be  applied  to  any  definite  property/' 

The  fact  that  appellant  was  In  possession 
of  the  deed  from  the  Tates  to  the  Brantons, 
In  which  the  Bmnton  property  was  correct- 
ly described  would  be  Immaterial,  In  view 
of  Brunton*8  testimony  that  he  did  not  de- 
liver the  deed  with  the  contract  and  Gllman's 
testimony  that  he  did  not  know  how  or  when 
he  came  into  poasession  of  tlie  Tate  deed. 
We  hold  that  the  descrlptlcai  of  the  Clarke 
county  land  of  the  Brontons  was  too  indef- 
inite for  specific  performance. 

[2]  Further,  we  do  not  think  appellant 
showed  any  title  In  himself  audi  as  a  court 
at  eaolty  would  oon^wl  the  respondrats  to  re* 
oeive.  respondents  denied  the  allegation 
of  the  onnplalnt  that  appellant  w^s  the  own- 
er of  the  property.  Aivellant  testified  he 
was  ttm  owner,  tat  the  court  did  not  recdve 
the  evidence  as  prop»  proof  ct  title.  Ap- 
pellant Introduced  In  evidence  an  abstract 
of  title  to  the  pnqperty,  which  was  admitted 
only  for  the  purpose  of  showing  tender  of 
the  abstract  and  not  as  proof  of  title.  But 
if  the  fact  were  otlierwise,  the  abstract 
would  not  aid  the  appellant,  ^e  appellant 
testified  that  be  tendered  a  deed  for  the  land 
fr<mi  Tvltchell  to  Bmnton  some  time  in 
August  or  September,  1018.  ACcordli^  to 
the  abstract  of  title,  a  conveyance  of  this 
land  is  shown  as  having  been  made  by  Twitch- 
ell  to  Oilman  on  ManA  10,  1013,  thus 
showing  Uiat  at  the  time  Oilman  tesidered 
the  Twitchell  deed  tte  property  stood  in  the 
name  of  Qilman  himself.  Tbia  wiu  not  a 
valid  tendw.  This  ahstxact  discloses  fur- 
ther pecoliaritles.  In  Mardi,  IMS,  Gilman 
conveyed  the  land  in  controversy  to  Twitch- 
ell fbr  an  alleged  enudderation  of  |0,000, 
and  at  ttie  atme  tlma  Twitchell  gave  a  moxt- 


gage  back  for  $8,060  as  a  part-  of  the  same 
transactloiL  On  the  same  date  Twitchell  ss- 
deeded  the  property  to  GUman  subject  to 
the  93,000  mortgace.  Then  on  October  -20, 
1018,  after  the  land  had  passed  out  aCTwiti^ 
ell's  handSj  the  latter  gave  another  mort- 
gage to  oilman  for  f6,000.  This  latter  mort- 
gage was  taken  by^  OUmaa  at  the  time  be 
was  negotiating  with  re^wndents  for  an  ex- 
change of  properties.  The  transactions  with 
Twitchell  hardly  seem  b<»a  fide,  but  rather 
as  if  entered  into  for  the  purpose  of  giving 
the  prt^oi^  a  fictiUons  valuation.  It  la  a 
significant  fact  also  that  the.  TwitcheU  96,- 
000  mortgage  to  Oilman  was  not  satisfied 
until  September  12,  1014,  whidb  was  about 
two  wetfES  after  the  tender  and  refusal  of 
the  Twitchell  deed  to  Bmnttm.  In  this  con- 
nectlmi,  we  ml^  add  that  an  ahstract  at 
tttle  was  never  fumldied  by  am^dlant  to 
re^Kmdenta  uattl  the  trial,  although  the  ccm- 
tract  called  for  such  delivery  within  10  days 
from  dat^  and  <»a  provision  of  the  ooiUiract 
was  thatt 

"The  timt  in  which  each  of  the  parties  are 

to  perforpi  the  acts  and  things  herein  agreed 
upon  is  hereby  declared  to  be  of  the  essence  of 
this  agreement" 

The  appellant  has  failed  to  show  that  he 
was  ready,  able,  and  willing  to  perform. 
The  evid^ce  shows  respondents  demanded 
the  abstract  several  times,  in  order  to  as- 
certain the  conditicm  of.  the  title  and  cDose 
up  the  transaction.  At  the  time  the  respond- 
ents abandoned  the  adbange  of  properties, 
some  iO  months  after  entering  Into  the  con- 
tract therefor,  the  appellant  had  not  fur- 
nished the  abstract,  and  the  deed  tendered 
by  him  was  insuffldent  as  being  without  the 
chain  of  titie.  It  is  true  the  appellant,  at 
the  time  of  instituting  this  action,  tendered 
in  court  a  deed  from  himself  to  the  respond- 
ents, bnt  it  came  top  late  to  constitute  per- 
formance of  a  contract  wMdi  made  time  of 
the  essence. 

[3, 4]  As  an  affirmative  d^ense  to  this  ac- 
tion for  specific  performance,  the  reqxmdoits 
set  up  that  tii^  had  been  misled  by  the  iei^ 
resentations  of  appellantfs  agent  ttiat  the 
Oilman  farm  was  wortti  f30  per  aore,  that 
they  were  Ignorant  of  values  in  that  locality, 
and  that  they  informed  sodi  agoit  they  were 
relying  on  his  knowledge  and  represmta- 
ttons.  Appdlant  rev>llsd  that  the  lands  were 
fully  worth  that  value,  and,  further,  tbat 
respondmts  went  into  possesfdcoi  after  lav- 
ing made  a  full  inspection  of  the  lands.  The 
evidence  shorn)  that  respondoit  W.  B.  Bras- 
ton  visited  the  lands  and  spent  two  days  in 
the  examination  of  them  prior  to  signing  the 
contract  At  the  time  eC  hla,  vlait  10  acres 
were  pointed  ont  to  Um  as  ro^  uid  unfit 
for  cnlttvation,  but  nottdnff  was  said  to  him 
as  to  the  rocky  character  of  the  remainder 
of  tite  SOIL  After  respondents  went  into 
possession  and  undertook  to  plow  the  land, 
th^  discovered  that  the  land  was  full  of 
rocks  which  were  not  apparent  on  the  casnal 
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fau|iectloa  of  the  htodl  IMghborlng  farmera 
tastlfled  as  to  tlie  roc^  diaracter  of  the  boII 
on  tills  land  that  It  was  pow  land  and  not 
suitable  tor  faimtaig  purposes.  The  erldence 
on  the  part  of  appellant  was  to  tbe  efEect 
that  the  land  was  worth  from  $20  to  $80  per 
acre,  the  latter  ^nre  as  a  basis  tot  tra<Ungr 
purposes.  The  witnesses  In  bdialf  of  leqwnd- 
enta  testified  the  land  was  worth  only  fnnn 
$10  to  $20  per  aim.  Aec^tlng  frc«n  this 
evidence  $20  per  acre  as  a  fair  valuation, 
the  land  could  not  have  been  worth  more 
than  $7^,  which,  with  $S00  worm  of  per- 
sonal prop^iy  indnded  In  the  trade,  would 
give  $7,700  as  the  conalderatloQ.  tender  the 
terms  of  the  contract  respondents  were  to 
pay  $8,100,  and  also  throw  ta  their  darite 
county  fann,  uptm  whidi  they  put  a  valua- 
tion of  $3,B00,  but  for  whldi  appSUant  had 
negotiated  a  sale  at  $3,000.  Aco^tlng  the 
latter  figure  as  a  ftiir  valuation,  dw  con- 
tract shows  that  reepondenta  were  to  give 
$11,100  tor  property  worth  at  the  most  no 
man  than  $7,700.  The  evidence  diows  that 
the  respondents  were  utterly  Ignorant  of  the 
value  at  the  Oregon  lands,  uid  that  they  re- 
lied oa  the  representatims'  of  appellant's 
ag«it  as  to  such  values,  and  so  Informed 
the  agent  The  agmt  represoited  that  no 
lands  In  Morrow  county  could  be  bou^t  for 
less  than  $30  per  acre,  and  that  worse  lands 
than  these  had  been  sold  for  $80  and  $3S  per 
acre.  The  digrat  assumed  to  have  a  knowl- 
edge of  the  value  of  Morrow  county  lands, 
and  his  representaUons  cannot  be  relegated 
to  the  category  of  mere  oj^lons  as  to  value. 
Nor  can  It  be  said  that  respondents  are  es- 
topped by  their  examlnatloD  of  the  lands  to 
deny  appellant's  right  to  spedflc  perform- 
ance. This  Is  not  a  case  of  resdsalon  of  an 
executed  contract,  In  which  courts  are  slow 
to  grant  relief  where  the  proof  of  fraud  Is 
not  clear  and  convincing  and  the  complain- 
ing party  has  already  consummated  the  con- 
tract after  an  inspection  of  the  land.  It  is 
a  case  where  resort  Is  bad  to  a  court  of  con- 
science  to  ^foroe  performance  of  an  execu- 
tory contract  which  would  impose  an  in- 
equitable burden  upon  one  of  the  parties.  If 
the  contract  la  shown  to  be  unconscionable, 
inequitable,  and  unfair,  it  Is  the  duty  of  the 
court  to  deny  enforcement,  although  the  evi- 
dence might  not  be  sufficient  to  Justify  re- 
Bcissltm  In  the  case  of  an  executed  contract. 
Taking  the  evidence  most  favorable  to  the 
appellant,  it  discloses  that  he  is  seeking  to 
compel  the  respondents  to  pay  for  property 
more  than  $3,000  In  excess  of  Ita  fair  value. 
Bven  if  there  may  not  have  been  actionable 
fraud  on  the  part  of  appellant,  still  a  court 
of  consdence  will  not  lend  its  aid  to  the  en- 
forcement of  a  contract  which  is  manifest- 
ly unfair.  If  the  ai^iellant  deems  himself 
Injured,  there  remains  to  him  his  remedy  iu 
an  action  at  law  tot  damages  for  breach  of 
contract    The  law  on  this  subject  Is  well 


ex^eesed  br  one  oC-tte  stuidsrd  tast  books 

as  follows: 

"So  a  court  of  equity  will  not  render  Its  aid 
to  enforce  a  contract  wbicb  is  In  any  war  un- 
fair, inequitable,  or  unconscionable.  And  gross 
inadequacy  of  consideration  may  be  sufficient  to 
justify  the  court  in  refuains  a  decree  for  spedflc 
performance,  even  though  there  Is  no  such  fraad 
or  the  Uke  as  would  require  a  cancellation.  The 
contract  may  be  perfectly  legal,  and  yet  It  will 
not  be  specificallv  enforced  If  It  is  unreasonable 
or  uncoDsdonable,  or  if  its  enforcement  will 
work  a  hardship  or  injustice  to  one  of  the  par- 
ties."  Elliott  on  Contracts,  }  230S. 

We  think  that  the  c<ntract  here  son^t  to 
be  enforced  is  indefinite  In  its  description  ot 
the  Clarke  county  land,  that  the  contract  Is 
unconscionably  inequitable,  and  unfair  to 
the  reapMdento,  and  that  appellant  was  In 
default  in  tendering  due  performance  on  his 
part  Any  one  of  the  forgoing  defects  is 
snlUciait  of  its^  to  d^eat  the  action. 

Tiie  decree  of  the  trial  court  is  affirmed. 


SBABUD  V.  BIRD  et  aL   (tfo.  18S11.) 
{Supreme  Court  of  Washhigton.  Dec.  20. 191&) 

1.  JirnGUEifT  <g»770(!!>— LxES— taoputr  Ar- 

RCTED— Option  AaBSBUsnTa 
Where  a  landowner  executes  an  option  con- 
tract of  sale,  he  continues  to  be  the  legal  owner 
so  long  as  any  part  of  the  pnrchaae  price  re- 
mains unpaid  subject  to  the  equitable  right  of 
the  purchaser,  and  is  bound  1^  the  lien  of  the 
Judgment  duly  docketed  against  him  In  the  coun- 
ty wbflre  the  land  is  situated. 

[Bd.  Note.— -For  other  eases,  see  Judgment 
Cent.  Dig.  I  1342;  Dec.  Dig.  «=»779(2).] 

2.  OABniSHMKIT  ^»10S-4>IOPBBTT  SUSnCT 
— PUNDS. 

A  garnishor  can  claim  no  other  or  greater 
Interest  in  a  fund  than  the  Judgment  debtor 
could  have  claimed. 

[Ed.  Not&— For  other  cases,  see  Garnishment 
Cent  Dig.  {  216;  Dec  Dig.  «»106.] 

8.  JunaioNT  «»780<3>— Luns— Pbiobities. 

The  rights  of  judgment  debtors  are  subject  to 
the  claims  of  their  judgment  creditors  in  the  or- 
der of  their  priority. 

[Gd.  Note.— For  other  casea  see  Judgment 
Cent.  Dig.  {  1844;  Dee.  Dig.  *=780{3)^ 

Department  1.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  for  specific  performance  by  F.  P. 
Searle  against  John  D.  Bird  and  others,  Sno- 
homish Laud  Company,  Pacific  Coast  Pipe 
Company,  and  Frederidi  &  Nelson.  Judg- 
ment for  Pacific  Coast  Pipe  Company  and 
Frederick  &  Nelson,  and  the  Snohomish  Land 
Company  appeals.  Affirmed. 

Wm.  A.  Johnson,  of  Everett  for  appellant 
A.  W.  Boddiess  and  Wright  KeUeher  *  Al- 
len, alKtf  Seattle,  for  xespondenta. 

CHADWICK,  J.  The  respondent  Paidflc 
Coast  Pipe,  Company  and  the  Snohomlah 
Land  Company  are  Judgment  creditors  of 
j(An  D.  Bird  and  wife.    At  the  time  the 
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imSgmtitB  iraw  'iMMxifaM,  p1«tnttff, '  F:  P. 
Searle,  had,  and  held,  an  otfOurn  acreconeixt 
to  pnxcdiaBe  certain  lands.  The  material 
parts  of  tbe  agreemoit  are  as  follows: 

"This  agreement  made  and  entered  into  this 
10th  day  of  June,  1914,  by  and  between  36bti 
t>.  Bird  and  Ida  M.  Bird,  husband  and  wife, 
parties  of  the  first  part,  and  F.  P.  Searle,  party 
of  the  second  part,  witneesetb:  That  whereas, 
the  parties  of  uie  first  part,  have  by  deed  dated 
June  S,  1014,  transferred  and  conveyed  to  the 
party  of  the  second  part,  the  following  describ- 
ed real  estate,  to  wit:  [Omitting  description]. 
And  whereas,  said  transfer,  although  appearing 
on  its  face  to  be  an  absolute  deed  from  parties 
<Kf  tbe  first  part  to  party  of  the  second  part,  of 
the  property  therein  described  and  heretofore  de- 
scribed herein,  was  intended  as  a  mortgage  ac- 
cording to  the  following  terms,  conditions  and 
stipnladons,  to  wit: 

''It  is  mntnally  agreed  by  and  between  the  par- 
ties hereto,  that  coincident  with  the  signing  and 
delivery  of  this  agreement,  the  ToU  State  Bank 
has  loaned  to  the  parties  of  the  first  part  on 
their  promissory  note,  the  sum  of  $2,000,  and 
that  the  transfer  to  the  party  of  the  second  part 
hereto,  of  [here  description  of  same  premises], 
by  deed  dated  June  5,  1014,  was  made  to  said 
party  of  the  second  parL  who  Is  cashier  of  said 
Tolt  State  Bank,  for  the  purpose  of  securing 
and  as  secnrit?  for  said  loan  of  S2,000.  That 
said  party  of  the  second  part  holds  the  title  to 
said  above-described  prt^er^  as  evidenced  by 
said  deed.  In  trust,  for  the  use  and  benefit  of  tbe 
Tolt  State  Bask,  as  such  security. 

*1t  Is  further  mutually  agreed  by  and  between 
tbe  parties  hereto,  that  the  party  of  tbe  second 
part  hereto  has  and  he  Is  hereby  given  an  option 
to  purchase  said  real  estate  daring  any  time 
hereafter,  on  or  before  one  year  tcoax  date  for 
the  price  here  and  now  agreed  np<Hi,  to  wit:  The 
sum  of  $4,000. 

"It  Is'forther  mutually  agreed  that  if  the  par- 
ty of  the  second  part  hereto  exercises  his  option 
to  purchase  said  premises,  that  they  shall  be  de- 
livered to  him-firee  and  clear  of  all  liens  and 
tocnmbrances  whatsoever,  except  tiic  $2,000 
mortgage  thereon,  which  he  herel^  agrees  to  as- 
sume as  a  part  of  tbe  nurcbase  price. 

"It  is  further  mutually  agreed  ciy  and  between 
the  parties  hereto  that  this  agreem^t  nor  any 
interest  therein  Is  not  assignable  by  the  parties 
of  the  first  part  hereto,  without  the  written  con- 
sent of  the  parties  of  tbe  second  part  hereto 
first  had  and  obtained,  while  tbere  are  any  rec- 
ord liens  against  said  property  other  than  the 
mortgage  to  Tolt  State  Bank  herein  referred  to." 

Plalntlfl,  having  decided  to  ezerdae  his  <^ 
ttoa.  made  tender  and  demanded  a  deed, 
whldi,  beHag  refoaed,  be  began  this  actiUm  to 
oompel  a  specific  pexAvmance,  paying  into 
the  court  the  amount  he  admitted  to  be  due, 
and  thereafter,  by  snpidemttital  complaint, 
maUne  the  appelant  and  reqwndent  parties 
thereto.  The  respondent  answered,  setting 
np  Its  Judgment  and  claiming  a  lien  upon  the 
land  to  tbe  extent  of  its  Judgment,  and  ask- 
ing that  the  money  paid  into  tbe  registry  of 
the  court  be  given  to  it  In  tbe  order  of  its 
priority  in  satisfaction'  of  Its  judgment. 
There  were  other  answering  defendants 
claiming  liens,  but  they  do  not  appear  In  this 
court,  and  we  will  not  discuss  tb^r  rights  or 
their  Interest 

Appellant  assumed  a  different  theory  of 
the  law  governing  the  transaction  between 
plaintiff  and  defendants,  and  accordingly 
caused  a  writ  of  garnishment  to  be  Issued. 


directed  to  ^plaltttlff,  cTfi^Firtng  that  be  had  In 
his  poflsession  and  control  moneiys  and  prop- 
erty belonging  to  the  defoidanta  Bird.  The 
gamtahment  Is  predicated  upon  tbe  theory 
that  an  atnolnte  deed  had  been  made  by  Bird 
to  Searle,  and  that  tbe  legal  title  was  In 
Searle ;  that  the  Birds  had  no  more  than  an 
equitable  Interest  In  the  land  to  wbldi— un- 
der the  statute  (Bern.  Code  1916,  f  445).  pro- 
Tiding  that  a  judgment  is  a  lien  only  upon 
the  legal  title  or  an  estate  of  inheritance — no 
lien  would  attach  (Phoenix  Mining  Ck>.  v. 
Scott,  20  Wlash.  48,  64  Pac.  777) ;  and  that 
appellant,  being  first  In  time  with  Its  gar- 
nishment, is  entitled  to  recover. 

[t]  We  have  not  been  favored  with  a  state- 
ment of  fticts.  The  case  comes  to  us  with  the 
rights  of  tbe  plaintiff  Searle,  and  defendants 
Bird  defined  by  the  loan  and  the  option  agree- 
ment The  description  In  the  optlcm  agree- 
ment of  a  deed  theretofore  executed  as  an 
"abacdute  deed"  Is  a  conclusion  of  the  parties 
and.  In  ttie  absence  of  a  showing  to  the  con- 
trary, we  will  not  say,  In  the  ll^it  of  other 
provisions  in  the  option  agreement  which  was 
recorded  a  few  days  after  its  execution,  and 
the  subsequent  condoct  of  the  parties,  that  it 
was  their  Intent  to  pass  the  legal  title  to  the 
lands,  but  bold,  rather,  that  the  legal  title 
was,  at  all  tim^  in  the  defendants  Bird,  and 
subject  to  tbe  lien  ct  any  judgment  obtained 
against  them. 

The  deed  may  never  have  been  delivered, 
or  it  may  have  been  redelivered  upon,  or  aft- 
er, tbe  execution  of  the  <^tlon  agreement  It 
was  never  recorded,  and  beyond  all  these 
things,  the  very  subject-matter  of  the  suit 
of  plalntUF  Is  to  compel  the  execution  of  a 
deed.  There  was  no  showlog  that  the  rights 
of  the  parties  did  not  rest  in  the  option 
agreement  and  that  alone.  That  they  did, 
must  necessarily  be  so  for  the  lower  court 
has  found,  as  a  fact,  that  the  legal  title  was, 
at  all  tlmea,  in  tbe  defendants  Bird. 

The  rights  of  the  original  parties  to  the 
transaction  depending  upon  the  option  agree- 
ment, the  case  falls  within  the  rule  of  Tleton 
Hotel  Co.  V.  Manheim,  75  Wash.  641,  135  Pac, 
668,  Ihrke  T.  Cwtinental  Life  Ins.  Co.,  91 
Wash.  342,  157  Fac.  866,  and  cases  tbere 
dted. 

[2, 3!]  Furthermore  it  Is  a  rule  established 
in  this  state  that  a  garnishor  can  claim  no 
other  or  greater  interest  In  a  fund  than  the 
Judgment  debtor  could  have  claimed.  The 
rights  of  tbe  judgment  debtors  in  the  land 
are  aubJect  to  tiie  datms  of  tfaetr  judgment 
creditors  in  Uie  order  of  th^  priority.  The 
respondoit  Is  first  in  time,  and  therefore  first 
In  r\gtA.  20  Gyc.  p.  1000;  Bellingham  Bay 
Boom  Ca  ▼.  Brlsbola,  14  WaiA.  ITS,  44  Pac. 
153.  46  Pac.  238;  Beast  on  t.  Portland  Trust 
&  Sav.  Bank,  80  Wash.  027,  155  Fac.  162. 

Hudi  of  the  briefs  is  glv&a  np  to  tbe  legal 
effect  of  certain  deeds  executed  by  defend- 
ants Bird  to  a  brother,  which  are  dated  at  a 
prior  time,  but  recorded  subsequently  to  the 
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Httrr  of  tfw  smnj  Judgments.  These  deeds 
wvre  chaUeoaed  and  ftmnd  by  the  court  to  be 
frandnlmt  as  asainst  tbe  rii^ts  of  the  taOg- 
meat  crediton.  WlOioot  a  rtatanent  of 
facts,  we  cannot  inanlre  Into  this  phase  of  the 
controversy.  We  miut  accept  the  ftodlxv  o< 
tbe  court  as  final. 
Judgment  affirmed. 

VORRIS.  a  J.,  and  MAIN.  MOUNT;  and 
ELLIS,  JJ.,  concur. 


FAIBBANKS  T.  SBADT  BROOK  MILUNO 
CO.  (No.  13621.) 

(Sopreme  Ooort  of  Washlngtoo.  Dee.  SQL 

1.  ABATEUERT  AHS   BBVITAI.   itMli  AJfOTH- 

EB  Action  Pendino— InsimTT  or  Cxxsn 

or  AonoH. 
Before  an  action  will  be  abated  on  the 
ground  of  anotiier  action  pending,  it  must  ap- 
pear that  there  is  an  Identity  of  •abjeet*matter, 
and  that  the  relief  sought  in  tbe  second  suit  ia 
the  same  as  in  the  first  suit,  or  that  a  judg- 
ment on  the  merits  would  be  conclusive  between 
^e  parties  and  could  be  pleaded  in  bar  of  the 
secMid  action;  a  sabstantul  differenoe  in  relief 
sought  being  sufficient  to  overcome  the  bar, 

[Ed.  Note.~E\>r  other  cases,  see  At>atement 
and  ReTival.  Cent  Dig.  U  26-88;  Dec  Dig. 

2.  AbaTBUSKT  AKD  ReVXVJLL  ^96— AjTOtHEB 

Action  ftHoiRe— Bbmbdub  arbb  Judq- 

MNI. 

Where  an  action  has  been  prooeeated  to 

judgment,  the  remedy  incident  to  the  collection 
of  that  judgment,  whether  hy  garnishment  or 
bj  creditor's  bill,  Is  uot  an  independent  action 
snd  the  judgment  creditor  may  lawfully  pursue 
all  available  remedies  to  work  a  satlsfoction  of 
its  judgment  and  neither  one  can  be  pleaded  in 
abatement  of  the  other. 

[Bd.  Note.— For  other  cases,  see  Abatmnent 
and  BevtvaL  Cent.  Dig.  U  27-80,  W-lOA;  Dee. 
Dig.  «S9»5.] 

8.  ABAmaNT  and  Revxvai.  ^sb6— Anothrb 
Action  Pending — ErFsor  or  Motioh  to 
Abate. 

On  motion  to  abate  because  of  another  ac- 
tion pending,  (he  action  first  bi  tiime  wUl  stand 
as  against  the  motion. 

[Kd.  Note.— Fw  other  cases,  see  Abatement 
and  Revival.  Cmt  Dig*  B  82-84;  Dec.  IHg. 

4.  Abatement  and  Revival  «s»5  — Ahoth- 
EE  Action  PnfDnto— Idemitt  ov  Gausb  or 
Action. 

As  a  garnishment  proceeding  Is  a  proceeding 
In  rem,  If  treated  as  an  original  proceeding  It 
could  not  conflict  with  an  action  In  personam 
to  reach  property  in  tbe  hands  of  a  third  person 
in  fmud  of  tbe  judgment  creditor  until  satis- 
faction la  obtained  on  one,  and  therefore  nei- 
ther can  be  pleaded  In  abatement  of  the  other. 

[Ed,  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  27-^;  Dec.  Dig. 
«=»5.] 

Depaitment  1.  An^aal  from  Siqterior 
Oonrt.  Klni  Coonty;  Kometh  Matddntoah, 
Judge. 

Action  by  F.  M.  Fairbanks  against  the 
Garden  Olty  Hilling  Company.  There  was  a 
judgment  tor  plaintiff,  who  thereafter  caused 
garnishment  to  Iseoe.  The  garnishee  defend- 


ant paid  the  fond  into  eonrt  anecfatg  ttat 
the  Shady  Brook  Milling  Company,  claimed 
an  Interest  Upon  petition  of  plalintlfl,  the 
Shady  Brook  MUUng  Company  waa  ordered 
to  Interplead  for  the  fund.  From  a  judgm^it 
directing  Hiat  fba  fond  be  paid  to  E^alntlff; 
the  interpleading  defendant  appeals.  Af- 
firmed. 

Bentoo  Embree,  of  Seattle,  for  appellant 
3.  Orattan  O^ryan,  of  SeatU^  fbr  respcmd- 
ent 


CHADWIOE,  J.  On  May  10,  191S,  re- 
spondent, S^ftlrbanka,  obtained  a  judgment 
against  the  Garden  City  Milling  Company,  a 
corporation.  The  Garden  City  Milling  Com- 
pany had,  at  sorae  time  prior  to  the  roidltlon 
of  the  Judgment,  sold  alt  of  Its  assets.  In- 
Ending  outstanding  accomits,  to  the  Shady 
Brock  MUUng  Company.  In  Jun^  1916,  re- 
f^ndent  b^n  an  action  In  Che  superior 
court  of  Walla  ^lla  coan^  against  the 
Shady  Brook  MUUng  Compuxg  aettlng  forth 
Its  Judgment  against  tin  Garden  Otty  MUlinc 
Company,  an  ezecntion  returned  nulla  bona, 
and  that  Qie  transfer  of  Its  assets,  tbe  Gar- 
den City  MUUnffOonpaay  to  the  Bhady  Brofft 
MUUng  Company,  vas  In  fyaud  of  the  rights 
of  creditors,  and  praying  that  the  Shady 
Brook  Milling  Company  be  held  to  account 
fbr  the  property  so  conveyed  to  tt  to  the  ex- 
tent of  satisfying  the  Judgment  theretofore 
returned  in  the  King  county  court  - 

Thereafter,  and  while  tiie  case  was  pend- 
ing In  the  Walla  WaUa  court,  upon  demur- 
nr  to  the  nmiplaint  respondent  caused  a 
writ  of  garnishment  to  be  Issued  upon  his 
judgment  theretofore  obtained  in  the  superior 
court  of  King  coun^,  and  directed  to  tbe 
Western  Produce  Company  of  Kverett,  Wash. 
The  Western  Produce  Company  answered, 
admitting  Its  UabUity  to  the  Garden  aty 
Milling  Company,  and  aU^ilng  fnrthw  that 
the  amount  so  owing  by  It  was  datmed 
tbe  Shady  Brook.  MfUtaig  Cmnpatty  as  tbe 
assignee  at  the  Garden  City  Milling  Com- 
pany. WhaxBiQMn  It  psld  the  aaount  so 
owing  into  the  registzy  of  tlie  court  Fend- 
ing these  pcooaediiucB,  coaaaA  for  the  Shady 
Brook  Company  eltbm  withdrew  his  demur- 
rer, or  pennitted  it  to  be  overruled  by  the 
superior  court  of  Walla  Walla  county,  and 
thereupon  answered  to  the  merits. 

When  tbe  answer  of  the  garnishee  In  King 
county  came  In,  respondent  obtained  an  order 
of  the  court  requiring  the  Shady  Brook  Mill- 
ing Company  to  come  into,  and  Interplead,  in 
the  garnishment  proceeding.  It  answered, 
pleading,  among  other  things,  that  the  ac- 
tion Id  King  county  dwuld  abate  because  of 
a  prior  action  pending  between  the  same  par- 
ties In  the  same  cause  In  Walla  Walla 'coun- 
ty, that  is,  the  action  upon  the  jndgmMit 
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tb»reto^re-  obtalaad  aflainst  tbe  Qaidea  City 
Milling  Compuv  la  Kl&g  cotmtr. 

The  ooitrt  below  made  flndlnga  that  tbe  aa- 
seta  of  tbe  Garden  City  Milling  Company 
bad  been  transfeired  In  fraud  of  tbe  il^ta 
of  creditors,  and  directed  tbat  tbe  amount 
paid  Into  tbe  regiatry  of  the  court  by  tbe 
gamiabee  be  turned  orer  to  tbe  iMpondei^ 
In  aattoftutloii  of  bis  jodgmoit 

Appellant  ctmtends  tbat  tbnre  Is  aqotber 
acti(«i^be  Walla  Wialla  ault— ftrndln^  be- 
tween- tbe  same  i^arttes  In  Qas  aame  cause, 
and  calls  our  attention  to  the  fact  that  not- 
withstanding oCber  flndliw  and  tbe  judg- 
ment of  the  court  below,  it  was  there  actu- 
ally BO  held.  Respondoit  contends  tbat  the 
gandabment  proceeding  Is  but  ancillary  to  Its 
fbrmer  judgment  and  la  not,  In  any  sense, 
an  action  subsequent  In  time.  Or  the  same 
in  diaracter.  as  tiie  Walla  Walla  acUon,  or, 
If  It  be  tbe  same,  tbe  King  county  acti<m  Is 
first  In  time.  Notwithstanding  the  finding  of 
the  court  that  there  was,  at  tbe  time  of  the 
rendltlcm  of  the  judgment,  another  action 
pending,  we  are  Inclined  to  Its  conclusloo, 
rather  than  to  Its  finding,  and  to  hold  tbat 
respondent  la  entitled  to  recover. 

[1  ]  There  are  several  familiar  testa  whi<ii 
are  resorti^d  to  hy  the  courts  to  determine 
whether  a  second  action  falls  within  the 
rule  and  Is  to  be  abated  as  "another  action 
pending."  It  must  appear  tbat  there  Is  an 
identity  of  subject-matter,  and  tbat  tbe  re- 
lief sought  in  the  second  suit  Is  tbe  same  as 
in  tbe  first  suit,  or  that  a  judgment,  If  ren- 
dered on  the  merits,  would  be  conduslve  be- 
tween tbe  parties  and  could  be  pleaded  In 
bar  of  the  second  aetlon.  A  substantial  dif- 
ference In  the  relief  soul^t  Is  sufficient  to 
overcome  tbe  bar.  1  Cyc  27,  2a 

Respondent  bad  begun  an  action  against 
the  prindpal  defendant,  and  bad  prosecuted 
it  to  judgment  The  remedies  inddent  to  the 
ct^lectlon  of  that  judgment,  whether  by  gar- 
nishment or  by  creditor's  bill,  cannot,  in  any 
sense,  be  regarded  as  Independent  actions 
notwitbatandfi^  reqKmdent  (Stained  what 
seems  to  baTO  been  an  unnecessary  order; 
tliat  te,  tbat  appellant  should  interplead  la 
tb«f  gnmMunent  proceeding. 

[2]  After  Judgmoit  obtained  in  tbe  original 
action,  respondent  could  lawfully  pursue  all 
remedies  of  wldcb  be  might  avail  himself  to 
work  a  satlstectlon  of  bis  judgment  People 
ex  reL  Granger  t.  Judge  of  Wayne  Circuit 
Courtl  27  Mich.  406,  IS  Am.  Rep.  195. 

[t]  It  Is  tbe  action  first  in  time  that  must 
stand  as  against  a  motion  to  abate,  where 
two  actions  are  pending.  Olson  t.  Seldovla 
Salmon  Co.,  89  Wash.  547,  154  Pac  1107. 

The  motion  might  be  directed  to  the  action 
pending  In  Walla  Walla  county  to  the  extent, 
at  least,  that  It  would  affect  the  Impounded 
money,  but  a  motion  under  the  statute  would 
not  be  available  to  abate  the  action  in  King 


county  wbtch  we  regard  as  tbe  one  prior  in 
time. 

l%e  action  in  Wlalla  Walla  county  Is 
not  a  pdor  action  for  the  same  cause  and 
between  tbe  same  parties.  The  action  in 
King  county  la  to  recover  money ;  the  action 
in  Walla  Walla  county  Is  to  reai^  prc^ierty 
in  the  bands  of  a  third  party  held  in  fraud 
of  tbe  Judgment  creditor.  Tbe  one  action  es- 
tablished a  rigM ;  tbe  other  Is  waged  in  tbe 
pursnlt  of  a  runedy.  Tbe  original  diarae- 
ter  or  temporal  standing  of  actiona  la  not 
dumged  by  sabseQuent  proceedings  bad  in 
ettber.  It  ft^ows  that  appellantfi  conten- 
tion, that  Its  interplea  in  the  garnishment 
proceeding  and  issue  joined  thereon,  makes  an 
original  action  seoiMid  in  time  to  the  W^Ua 
WUla  acthm,  is  not  sound. 

B.  sued  V.  In  e]ectm«kt  Pending  tbe  ac- 
tion Y.  died.  After  a  time  B.  proceeded  by 
scire  focias  to  make  V.'s  administrators  par- 
ties. At  tbe  time  a  former  sdre  facias  had 
been  sued  out.  It  was  shown  that  the  first 
sdre  fftdas  had  been  dismissed  since  the 
Issuing  of  the  second,  but  this  is  not  materi- 
al to  our  Inquiry  as  will  be  seen  by  reference 
to  the  case  (Heath  et  aL  v.  Bates,  70  Ga.  633), 
for  the  court  held  tbat  a  sdre  facias  to  make 
parties  <our  statute,  permitting  the  court  to 
compel  an  interpleader,  performs  the  same 
office)  was  a  proceeding  In  tbe  original  ac^ 
tlon  and  not  tbe  comraencement  of  a  new  ac- 
tion.  See  I.  C.  J.  49. 

[4]  Or,  if  we  treat  tbe  garnishment  and 
Interpleader  aa  an  action  independent  of  the 
original  action  in  King  county,  appellant  Is  In 
DO  better  position.  We  have  frequently  held 
tbat  a  garnishment  proceeding  la,  In  nature, 
a  proceeding  In  r^.  The  suit  In  Walla 
Walla  Is  an  actl(Hi  in  personam.  "Proceed- 
ings in  rem  and  In  personam  do  not  neces- 
sarily conflict  with  each  otber,  until  satisfac- 
tion Is  obtained  in  one,  and  therefore  cannot 
be  pleaded  in  abatement  ni  aadi  other."  1 
B.  C  li.  i  4;  People  ex  rel.  Granger  v.  Judge 
of  Wayne  CMMult  Court,  supra. 

Affirmed. 

MORRIS,  a  7.,  and  MAIN,  MOUNT,  and 
ELIfIS,  JJ.,  concur. 


CANYON  LUMBER  CO.  v.  SBJXTON  el  al. 
(No.  13293.) 

(Supraoe  Court  of  Washlogton.  Dec.  12.  1916.) 

1.  MBCHAniqs*  Liens  4=»246— Fwoibuc  Bm- 
nT  AMD  DnAlRXa— LlESUOLDKBa  —  Rgm- 
BOT. 

Under  Rem.  Code  1915,  »  880.  regu- 
latinK  forcible  entry  and  detainer  proceediogi 
by  a  landlord  againat  a  tenant,  and  authorizing 
a  Uenholder  or  pezsrai  interested  in  the  con- 
tinuance of  the  tenancy,  to  pay  liie  amount  v€ 
tbe  judgment  Into  court  within  a  stated  time, 
and  BO  continne  tbe  leasehold  interest,  a  claim- 
ant for  material  or  labor  furnished  a  tenant  in 
tbe  construction  of  a  building  on  leased  prem- 
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ian,  vhoM  Ilea  attadtod  to  the  leaaebold 
interest,  cannot  eoforee  his  lien  by  action  after 
otuter  id  the  tenant,  bat  can  only  obtain  relief 
by  proceeding  in  accordance  with  said  sectioDS. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  |  431;  Dec.  Dig.  «a»246.] 

2.  IMDIABD  AXD  TbHAHT  «=»28&— FOBOXBia 
BNTBT  AMD  DXTAUTBB— PaBIIBS— LiIKnHOU>- 

ebs—Vauditt  or  Sxatuib. 
Bern.  Code  1915,  |  816,  providing  that.  In 
forcible  entry  and  detainer  proceedings,  ao  per- 
son other  than  the  tenant  and  subtenant  in  actu- 
al possession  need  be  made  a  deiendant,  and  see- 
tions  827,  830,  providing  that  lienholders  or  oth- 
ers interested  in  coutinuiug  tue  tenaucy  may  have 
relief  from  the  juUgmeut  of  forfeiture  by  peti- 
tion within  a  stated  time  by  paying  the  rent 
due,  etc.,  are  valid,  and  the  proceeaings  oon- 
dosive  against  lienholders,  though  thej  are 
given  no  notice  thereof. 

[Ea.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  i  1206;  Dee.  Dig.  ^ 
289.] 

5.  I1UTDX.OBD    AND    TsnAUT  «=»289— FOBCX- 
BLS  ENTBT  and  DETAiniB— KkSTOBATION — 

Statdto— "Mat.  ' ' 
The  provision  of  Bern.  Oode  1915.  i  827, 
that  a  part7  interested  in  continuance  of  teuF 
ancy  "may"  witliin  a  specified  time  pay  into 
court  the  amooat  of  a  Judgment  in  forcible  en- 
try and  detaiaor  proceediags,  and  the  tenaat 
be  tbereujHin  restored  to  tenancy,  confers  a 
right  and  is  obligatory,  not  merely  directory,  as 
to  time  of  payment. 

[fi<d.  Note.— For  other  cases,  ase  Landlwd  and 
Tenant,  CenL  Dig.  «  1208;  Dee.  Dig.  «s> 
288. 

For  other  definitions,  aee  Worda  and  Phrases, 
First  and  Second  Series,  Obj.} 

4.  Pleading  4=^12]  (4)— Dkniai^Matteb  of 

BBCOBD— CONSTBUCTIVE  Mohob. 
A  party  cannot  plead  ignorance  of  a  public 
record  to  which  he  has  access. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  }  248;  Dec.  Dig.  «s>121(4).] 

6.  Plkadzho  «=>12](4)— Denials— Maitbb  of 

BBCOBD — CoifSTBUOTITB  NOTICB. 

In  an  action  to  establish  a  lien  against  a 
leasehold  interest  for  labor  and  material  fui^ 
nished  in  construction  ol  a  building,  a  denial 
by  the  plaintiff  on  inftnmation  and  bdief  of 
the  judgment  in  forcible  entry  and  detainer 
proceedings  against  the  tenant  is  insufficient; 
the  judgment  being  a  public  record  to  which 
plaintiff  bad  access. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  248;  Dec.  Dig.  «s»121(4)J 

6.  Appeal  and  Ebuob  «s»1042(2)— HABtauM 
Ebbobt— Pleading— Motion  to  Sxbikb. 

lilrror  in  striking  portions  of  a  complaint 
is  not  available,  a  sumdent  statement  of  the 
material  matters  constitutinff  the  canaa  of  ac- 
tion remaining. 

[15d.  Not&r-For  other  caaea,  see  Appeal  and 
Error.  Cent  Dig.  |  4218;  Dee.  Dig.  ^1042 
(2).] 

7.  Appeal  and  Brbob  «b>1012^}— HABiuxaa 
Bbbob. 

In  an  action  to  foredose  a  materialman's 
lien  against  the  interest  of  a  tenant  of  real 
estate,  where  the  daim  of  lien  songht  to  charge 
the  fee  of  the  oropertv  and  tbe  complaint  sought 
to  chai^  the  leasebold,  there  was  such  a  fatal 
variance  that  an  amendment  of  either  the  claim 
or  the  complaint  was  necessary,  so  that  error  in 
striking  inconsistent  portions  of  the  complaint 
was  not  reversible  error. 

[ISd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4218;  De&  Dig.  «a»1042 
<2).] 


8.  Mbchaniob*    LxBlf*  ^»1B8  —  Bhioks- 

uent— Pleading — Ahkndmbmt. 
In  an  action  for  the  foreclosure  of  a  ma- 
terialman's lien,  refusal  of  leave  to  amend  the 
lien  on  ground  that  an  amendment  would  be 
.useless  was  justified,  where  the  lien  was  orig- 
inally filed  cbargiQc  the  fee  interest,  and  tbe 
amendment  as  sought  to  be  made  would  charge 
the  leasebold  interest,  whldi  bad  been  terminat- 
ed ^y  fdrdble  oitry  and  detBines  proceedings. 

[Bd.  Note.— For  other  casea,  aee  Mechanics' 
Iim8,CeDtJ>ig.H  275-278;   DecDig.  «s>a58.] 

Debartment  1.  .^q^eal  firam  Smterlor 
Court,  Snohomish  County;  Balph  O.  Bell* 
Judge. 

ActfoD  by  the  Canyon  Lumber  Company 
and  ottiera  ugalnst  G.  W.  Sexton  and  otbers 
to  establish  a  Uen.  Jadgment  on  the  plead- 
inSB  on  tbe  motl<m  of  defendants  Sexton  and 
wife,  and  plaintiffs  appeal.  Afflimed. 

WllUam  SbeUer,  Hovard  Hatbawtty.  ud 

Louis  A.  Merrick,  all  of  Bverett,  for  app^ 
lenta.  Sberwood  dc  Mansfl^  <tf  Breret^ 
for  raqmndents. 

FULLSfBTON,  J.  On  December  12,  191S, 
tbe  re^ndeuts  O.  W.  Sexton  and  Maitba 
Sexton,  his  wife,  leased  to  the  defendants 
Wolf  MicheUKMi  and  M.  J.  Walker  two  cet^ 
tain  lota  In  the  city  of  Everett  for  a  term 
of  fire  years  comm«icing  on  tbe  1st  day  of 
January,  1914,  at  a  rent-reserved  of  $25  per 
month,  payable  in  advance  on  tbe  l&t  day  of 
each  and  every  montb.  The  lease  provided 
for  a  forfeiture  of  tbe  term  in  case  of  a 
default  In  the  payment  of  the  rental,  and 
also  provided  that  any  improvements  made 
by  tbe  lesaees  should  attach  to  and  become 
a  part  of  tbe  realty.  Tbe  lease  was  duly 
recorded.  Tbe  lessees  entered  Into  possession 
of  tbe  premises,  and  while  so  In  possessloQ 
caused  to  be  constructed  thereon  a  bnUdlng, 
for  wbidi  tbey  became  obligated  tor  materia] 
and  labor.  Among  ttm  persons  to  wbom 
obligatioiis  were  Incorred  was  tbe  appellant 
Canyon  Lumber  Cmnpany,  whldi  fomidied 
material  of  Hie  valne  of  $1,081.47,  tbe  nppei' 
lant  Everett  Sblngle  Company,  whldi  fur- 
nlsbed  materials  of  tbe  value  of  $54,  tbe 
appellant  A.  Strom,  who  furnished  material 
and  labor  of  tbe  value  of  $78,  and  tbe  appel- 
lant B.  U.  Carpenter,  who  furalshed  ma- 
terials and  labor  of  tbe  value  of  (20.80.  Tbt 
obligations  not  having  been  paid,  each  of  tbe 
materialmen  filed  a  lien  offon  tbe  buildings 
and  lots.  Tbe  Uen  of  the  Canyim  Lumber 
Company  was  filed  on  April  10,  1014.  In  It 
C.  W.  Sexton  was  named  as  owner  of  the 
property,  and  tbe  defendant  Wolf  Mldielfion 
as  tbe  lessee  thereof;  the  lien  being  dalmed 
against  tbe  leasebold  Interest  of  Wolf  Michel- 
son.  The  lien  of  tbe  Bverett  Lumber  Con^ 
pany  was  filed  on  April  16, 1914,  n*"'<ng  tbe 
re^wndents  C  W.  Sexton  and  Martba  Sex- 
ton, his  wife,  as  owners  of  tbe  pn^rty,  and 
Wolf  Micbelson  and  M.  J.  Walker  as  leuMea. 
Tbe  Uen  was  claimed  upon  the  Interests  of  aU 
of  tbe  parties  named.  The  ttea  of  A.  Strom 
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iraft.aM  on  UftT-^i  an^-t^  of  B.  H. 
Carpenter  on  May  28.  1»14.  Bacb  of  tbese 
Ueos  alBO  named  0.  W.  Sexton  and  MarUm 
Sextw  a«  ownerg  at  ttae  property,  and  Mlcbel- 
son  and  ^VUker  aa  leasees,  and  claimed  npon 
0»  luiez«sta  of  all  ol  the  parties. 

The  lessees  failed  to  pay  ttae  rental  for 
tbe  months  of  April,  May,  and  June  of  1814, 
and  on  July  23,  1914.  Sextcm  and  wife  In- 
stltnted  an  action  under  the  statute  of  for- 
cible entry  and  detainer  to  oust  them  from  tbe 
premises  and  to  declare  a  forfeiture  of  tbe 
lease.  Judgement  was  rendered  in  this  action 
on  August  6,  1914,  forfeiting  ttae  lease  and 
awarding  i>08 session  of  ttae  property  to  the 
plaintiffs.  Re-entry  by  the  Sextons  was 
made  under  this  Judgment,  and  the  property 
subsequently  leased  to  the  Paddock-Fowler 
Auto  Ck>mpany,  which  took  possession  there- 
of and  expended  some  $300  in  betterments. 
None  of  the  lien  claimants  Were  mode  par- 
ties to  this  proceeding. 

On  August  S>  1914,  tlie  appellant  Canyon 
Lumber  Company  began  an  action  to  fore- 
close Its  lien.  It  made  parties  defendant  to 
the  action  H.  J.  Walker  and  Wolf  Mlchelson 
only,  and  sought  a  foreclosure  upon  their 
leasehold  interest  In  the  pnv)erty  described. 
On  August  26,  1914,  ttae  other  lien  clalmaots 
asked  leave  to  Intervene  in  the  foreclosnre 
action  and  to  make  additional  parties  de- 
fendants ttiereto.  On  leave  being  granted, 
ttaey  filed  a  Joint  complaint;  making  addl- 
Uonal  partlea  defendant  the  wives  ot  Walker 
and  Midielscfti  and  the  ovnen  of  the  prop- 
erty, C.  W.  Sexton  and  wife,  and  songtat 
foredoaure  of  ttaelr  respective  liena. 

After  the  filing  of  the  coniplaint  la  Inter* 
ventton  tiie  Canyon  Lamber  Company  amend- 
ed its  com^dalnt,  making  parties  defendant 
tbe  additional  parOea  named  in  tbe  Interven- 
ing complidi^  The  amended  eomplalnt  also 
sooj^t  forecloann  upon  the  leuehold  in- 
terests ot  Walker  and  Ulchelaon,  averring 
that  ttae  interests  of  the  other  defendants 
were  subsequent  and  inferior  to  its  Uen. 

After  service  upon,  them,  the  defendants 
Sexton  and  wife  appeared  and  filed  an  an- 
swer to  the  complaint  of  the  Gnnyon  Lumber 
Company,  in  which,  after  making  certain  de- 
nials, they  set  up  aUlrmatlvely  the  lease  to 
Walker  and  Mlchelson,  their  failure  to  comply 
with  ttae  terms  of  ttae  tease,  tbe  judgment  of 
forfeiture,  ttae  re-entry  of  the  defendants 
thereunder,  and  the  failure  ofthe  plaintiff,  or 
any  one  on  its  behalf,  to  relieve  from  the 
Judgment  of  forfeiture  in  the  manner  pro. 
vided  by  statute.  The  defendants  also*  moved 
against  ttae  complaint  of  ttae  interveners,  on 
the  ground  that  the  causes  of  action  of  the 
Interveners  were  severable,  and  not  Joint, 
and  were  not  separately  set  forth.  This  mo- 
tion ttae  trial  court  sustained,  whereupon 
each  of  the  interveners  filed  a  separate  com- 
plaint These  complaints  were  substantially 
the  same.  In  eatdi  of  them  the  pleader  set 
forth  the  materials  furnished  and  the  work 


«nd  labor- -perforawdf  averred  that  the  ma- 
terials were  furnished  and  ttae  work  and 
labor  were  performed  at  ttae  request  of 
Walker  and  Mlchelson,  who  were  the  lessees 
of  the  property,  and  set  forth  tbe  lien  by 
copy.  Tbe  prayer  was  for  a  foreclosure  of 
ttae  Uen  upon  the  building,  and  ttae  leasetaold 
Interest  at  Walker  and  Mlcbelson,  and  so 
much  of  the  land  npon  which  the  building 
stands  aa  might  be  necessary  for  its  con- 
venient aae,  or  for  the  use  of  the  plaintiff 
in  removlDg  ttae  building,  with  other  relief 
appropriate  to  ttae  facts  alleged. 

Sexton  and  wife  moved  to  strike  certain 
portions  of  the  several  complaints,  wtalcta  mo- 
tions the  trial  court  granted.  They  then  de* 
murred  to  the  complaint,  after  ttae  portion 
had  been  strlgken,  which  tbe  trial  court  sus- 
tained. The  lien  claimants  thereupcn  asked 
leave  to  amend  the  lien  notices  and  tbe  com- 
plaints, supporting  ttaelr  several  motions  by 
affidavits.  Tbese  were  exposed  by  counter 
affidavits,  and  the  leave  denied.  Ttae  claim- 
ants then  announced  ttaat  they  would  stand 
npon  Ihelr  complaints,  whereui>on  a  Judgment 
diamisslng  their  uvenil  caufles  of  action  waa 
entered. 

The  Canyon  Lumber  Company  replied  to 
tbe  answer  of  the  Sextons,  making  certain 
admissions  and  certain  denials.  It  denied 
on  Information  and  belief  the  allegation  of 
judgment  and  ouster  and  forfeiture  of  ttae 
lease  in  the  action  between  the  Sextons  and 
Walker  and  Mlchelson.  On  the  reply  be- 
ing filed,  ttae  Sextons  moved  for  Judgment  ou 
the  pleadings.  Tbla  motion  was  grantea, 
and  a  Judgment  entered  to  ttae  effect  that  the 
plaintiff  Canytm  Lumber  Company  take  noth- 
ing by  its  action.  Ttae  lien  claimants  ap- 
peal. 

Noticing  firvt  the  appeal  of  the  Canyon 
Lumber  Company,  the  court  sustained  the 
motion  for  Judgment  i^inst  ttae  company 
because  of  tbe  Judgment  of  forfeiture  and 
ouster  In  ttae  forcible  detainer  action,  taotd- 
ing  that,  since  ttae  lien  of  ttae  claimants 
could  attach  only  to  ttae  leasetaold  Interest  of 
the  lessees  to  whom  It  fumistaed  ttae  ma- 
terials, ttae  lien  failed  with  the  forfeiture 
of  the  lease  evidenced  by  tbe  Judgment  plead- 
ed in  the  answer,  and  holding,  further,  that 
ttae  denial  In  ttae  r^ly,  since  It  was  made  on 
information  and  belief,  did  not  put  In  issue 
ttae  allegation  of  forfeiture  by  ttae  Judgment 

[1]  Our  statutes  relating  to  forcible  entry 
and  detainer  provide  (Rem.  Code,  {  816)  that 
no  person  other  than  tbe  tenant  of  the  prem- 
ises and  subtenant,  if  there  be  one.  In  ac- 
tual occupation  of  the  premises:  when  tbe 
complaint  Is  filed,  need  be  made  a  party  de- 
fendant in  any  proceedings  brougtat  under 
ttae  act,  and  further  provide  (section  827) 
that  when  the  proceeding  la  for  an  unlawful 
detainer  after  default  in  the  payment  of 
rent,  and  ttae  lease  or  agreement  nnder  which 
the  rent  la  payable  has  not  by  its  terms  ex- 
pired, execution  upmi  the  Jndgm^t  shall  not 
be  lamed  until  the  expiration  of  5  days  after 
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the  entry  of  Judgment,  "within  which  time 
the  tenant  or  any  subtenant,  or  any  mort- 
gagee of  the  term  or  other  party  Interested  In 
Its  continuance,  may  pay  Into  court  for  the 
landlord  the  amount  of  the  Judgment  and 
costs,  and  thereupon  the  Judgment  shall  be 
satisfied  and  the  tenant  restored  to  his  es- 
tate." It  Is  also  provided  (section  830)  that 
the  court  may  relieve  a  tenant  against  a  for- 
feiture and  restore  him  to  bis  former  estate, 
as  In  other  cases  provided  by  law,  where 
application  for  such  relief  la  made  within  30 
days  after  the  forfeiture  Is  declared  by  the 
Judgment  of  the  court  'Soa  applicattM  may 
be  made  by  the  tenant  or  snbtoutnt,  or  a 
mortgagee  of  the  term,  or  by  any  person  in- 
terested ta  the  oonttnuanoe  of  the  tenii.  but 
most  be  made  tiptm  petition -of  the  person 
interested,  and  must  be  served  on  the  plaln- 
tlff  in  the  Judgment  who  may  contest  the  ap- 
plicatitHi.  And  It  Is  provided  that  In  "no 
case  shall  the  apidlcation  be  granted  acept 
on  condlti<m  that  full  payment  of  rent  due, 
or  full  performance  of  conditions  <A  cove- 
nants stipulated,  so  far  as  the  same  Is  prac- 
ticable, be  first  made."  The  reply  admitted, 
,  as  we  have  stated,  that  the  lien  complaint 
did  not  comply  with  either  of  these  condi- 
tions of  the  statute.  Clearly,  therefore,  un- 
less some  reason  intervenes  rendering  them 
Inapplicable,  the  court  did  not  err  in  grant- 
ing Judgment  on  the  pleadings. 

[2]  The  principal  reason  urged  why  the 
statutes  are  not  applicable  is  that  the  lien 
claimant  was  not  a  party,  but  a  stranger  to 
the  action  against  the  tenants^  hence,  can- 
not be  bound  by  the  judgment  of  forfeiture 
and  ouster  rendered  against  them.  But, -as 
we  have  shown,  the  statute  In  express  terms 
.  provides  that  only  the  tenant  or  subtenant 
In  actual  possession  of  the  property  need  be 
made  a  party  to  the  unlawful  detainer  pro- 
ceedings, and  with  equal  clearness  prescribes 
the  remedy  for  relief  frpm  a  Judgment  enter- 
ed therein  by  those  claiming  under  or 
through  the  tenant  If  these  sections  of  the 
statute  are  valid,  they  are  conclusive.  While 
the  appellant  seems  to  question  them,  we 
have  no  doubt  of  their  validity.  It  is  within 
the  power  of  the  Legislature  to  declare  one 
dealing  with  a  tenant  of  real  property  to  be 
in  privity  of  estate  with  such  tenant,  and  to 
provide  that  notice  to  the  tenant  shall  be 
notice  to  the  party  so  dealing.  The  Legis- 
lature has  done  no  more  than  this  in  this  in- 
stance, and  we  hold  the  statute  valid. 

[8]  Again,  it  is  said  that  the  statute  is  not 
oblatory  tn  its  terms ;  that  it  uses  the  term 
"may"  Instead  of  "must,"  and  Is  thus  per^ 
mia^re  and  not  directory.  But  Oie  statute 
'  confers  a  rl^t,  and  prescribes  ttie  time 
within  which  the  rlgSit  may  be  acerdsed.  To 
say  that  the  right  "may"  be  exercised  within 
the  presorlbed  time  is  to  prednde  the  idea 
that  It  may  be  exercised  at  some  later  time. 

[4, 1]  It  Is  urged,  also,  that  the  court  erred 
In  niilBc  tbat  the  denial  was  UunHBdent 


B£FOBTBB  (WaA. 

But  the  ruling  was  In  actord  wiUi  the  hold- 
ings of  this  court  in  the  cases  of  Sumpter  r. 
Burnham,  61  Wash.  599.  99  FlUi.  It^  and 
City  of  Olyn^ia  t.  Torpib,  70  Wash.  681,  127 
Pac.  210. 

"A  party  cannot  plead  ignorance  of  a  public 
record  to  which  be  has  access,  and  whidi  affords 
him  all  the  means  of  Informatton  necessan  to 
obtain  positive  knowledge  of  the  flBict."  1  Ency. 
PL  ft  Pr.  p.  818. 

The  case  of  Stetson  &  Post  Mill  Co.  v.  Pa- 
cific Amusement  Co.,  37  Wash.  335,  79  Pac 
935,  Is  cited  as  expressing  a  view  contrary  to 
the  holding  which  we  here  approve.  But 
that  case,  In  bo  far  as  it  touches  the  question 
presented,  supports  rather  than  opposes  our 
present  holding.  That  was  a  case  where  a 
lien  claimant  of  a  leasehold  interest  bad 
foreclosed  his  lien  and  acquired  the  interests 
of  the  tenant.  Prior  to  such  sale,  however, 
the  landlord  had  forfeited  the  lease  and 
peaceably  re-entered  into  possession  of  the 
premises.  It  was  held  that  the  lien  claim- 
ant acquired  by  the  foreclosure  and  sole 
ouly  such  rights  as  the  tenant  bad;  the 
court  saying: 

"By  a  foreclosure  and  sale,  the  appellant 
could  acquire  no  greater  rights  In  tbe  leasehold 
estate  than  the  persons  agamst  whom  the  fore- 
closure was  badposBessed  therein  (Shannon  v. 
GrindstafE,  11  Wash.  536,  40  Pac  123);  and 
all  such  rights  as  the  lessee,  or  her  successors 
in  interest,  acquired  by  the  lease,  had  been  for- 
feited and  terminated  IfMis  before  the  sale  under 
the  judgment  of  £i»ecloBure  was  made.  Con- 
ceding uiat  the  appellant  was  not  bound  by 
the  judgment  of  forfeiture,  because  not  a  party 
thereto,  still  its  right  to  sell  was  barred  by  the 
peaceable  re-entry  of  the  lessors  for  a  breach 
of  the  covenants  of  the  lease.  Such  re-entry, 
being  for  condition  broken,  was  lawful,  as 
against  all  persons  claiming  under  the  lease, 
and  operated  as  a  forfeiture  of  the  rights  of  all 
such  persons.  It  was  essential  to  the  rights 
of  the  appellant  that  the  leasehold  estate  be 
preserved,  and  if  it  desired  to  prevent  a  for- 
feiture of  Bucb  estate  and  the  consequent  for- 
feiture of  its  own  rights,  as  a  lien  claimant 
against  such  estate.  It  was  necessary  tbat  it 
perform,  or  tender  a  performance  of,  the  con- 
dition or  the  lease,  before  the  lessors  re-entered 
for  default  of  such  performance.   As  it  did  not 

Sjrform,  or  tender  performance,  before  tiiat 
me.  It  cannot  .now  xeoOTsr  daiiuuiea  by  way 
of  rentals  or  otherwise,  merely  because  tiie 
lessors  refused  to  let  It  oocufv  the  premises 
for  the  balance  tA  the  leased  term.** 

We  conclnde,  ttierefore,  that  the  court  did 
not  erir  In  granting  Judgment  on  tbe  plead* 
lugs  as  against  the  Canyon  Lomber  Gun- 
pany. 

[1, 7]  The  appellants  Strom,  Carpentw, 
and  Everett  Shingle  Company  first  complain 
of  the  order  of  the  court  sbrlklng  certain  al- 
legations from  tlielr  second  amended  com- 
plaints. As  certified  in  tbe  transcr^t,  these 
complaints  appear  as  they  vers  left  after  the 
stricken  matters  had  been  eliminated,  and  we 
are  left  to  the  motion  to  strike  and  the  order 
granting  the  motion  to  ascertain  the  con- 
tents of  the  matters  strickoi.  Tn  so  fttr  as 
these  tisclose  than,  we  find  no  error  in  the 
ruling.  Hie  auctions  concerned  matters  «f 
deUiil,  in  certain  instances  ez^natwy,  per- 
haps, of  the  tranaad3<m,'  but  contain  notbiug 
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Biatertal  to  the  eanee  of  action  attempted  to 
be  ateted.  Dndoabtedly  all  of  tbe  matters 
oovld  have  been  left  In  the  oomplalota  wtth- 
otit  aerloody  Tlotatlng  the  mlee  of  good 
pleading  but  their  ellmiztatlon'  left  a  snffl- 
dent  gtatement  of  the  material  matters  con- 
Btitnttng  the  canae  of  action.  Again,  the  or- 
der was  not  harmfnl  for  another  reason. 
With  the  mattera  remaining  in  the  complaint, 
it  would  be  as  anaoeptlble  to  a  d^urrer, 
which  waa  afterwards  sustained,  as  It  was 
«o  snac^itUde  with  tin  matters  aUmfnated. 
The  action  waa  to,  fiiraeloae  a  nHtterlalxoan's 
lien.  The  lien  waa  thoa  the  foundation  of 
the  causa  of  action.  The  Uen  as  filed  sooght 
to  Charge  the  fee  (rf  the  looperty,  while  the 
comiplalBt  waa  baaed  on  the  theoi7  that  It 
was  a  cbarge  npm  a  leaaehold  Intciest 
tiier^.  IMs  was  emit  a  fatal  raxlance  as 
to  reqaire  either  an  amendment  of  tbe  com- 
plaint or  an  amendment  of  the  Uen,  and  the 
order  sustaining  the  ^taDErorrcr  waa  right  in 
either  view.  Since  smne  form  of  amendment 
waa  finally 'required,  error  In  ruling  upon  a 
preliminary  motion  does  not  xeaolre  a  re- 
renal. 

[I]  What  we  faaTb  aald  disposes  of  tbe  sec- 
ond aialgnment,  whldi  claims  vror  uiKm  the 
ruling  on  the  demuzrer.  The  third  aaslgn- 
ment  la  im  the  refusal  of  the  court  to  per* 
mlt  an  amandmmt  of  tiie  Uen.  Aa  we  htfre 
.  said,  this  moUm  waa  au^torted  by  afildaTlta 
and  opposed  by  counter  affidavits.  The  trial 
court  concluded  fmn  tbe  fiuts  thua  ahown 
that  an  amendment  could  not  aTaU  the  Uen 
claimants,  even  It  flowed,  and  refused  to 
IKrmIt  Bu  amendment  for  that  reason ;  this 
because  the  leasehold  interest  had  been  for- 
feited by  the  Judgment  of  a  court  at  the  suit 
of  the  respondents,  and  the  Ilen  claimants 
had  not  taken  timely  action  to  relieve  them- 
selves from  the  Jadgment  of  forfeiture.  This 
flndlDg  was  Justified  by  tbe  showing,  and  to 
allow  an  amendment  and  go  through  the 
form  of  trial  would  have  been  a  useless  act 

We  find  no  error  In  the  judgment  of  tbe 
trial  court,  and  direct  that  It  stand  afllrmed. 

MORRIS,  C.  J.,  and  MOUNT,  ELUS, 
and  CHADWICK.  JJ.,  concur. 


DORNBEBO  v.  BLAOK  CARBON  COAL  CO. 
<Na  ISm) 

(Supreme  Court  of  Washington.  Dec.  26,  1916.) 

IlfTEBEST  «=»19(2)  —  AlXOWAIfCB  —  UnLIQUI- 
UATKD  GUjaC. 

In  an  aetlra  by  the  treasnrer  of  defendant 
oompany  to  recover  upon  an  open  accoant  for 
money  advances  to  the  company  at  difTereot 
times,  each  being  in  the  natare  of  a  loan  to  tbe 
company  for  a  specific  pDrpose,  interest  was  re- 
eovorabie  onder  the  rale  that  Interest  Is  allow-, 
able  ap<»  an  nnliqaidated  claim  when  the 
amount  thereof  can  be  anoertained  by  mere  com- 
putation, and  that  the  claim  should  be  treated 


as  liquidated  from  the  time  when  its  certainty 
is  BO  detenninable. 

[Ed.  Not&— SV»  other  case&^sea  Interest, 
Cent.  Dig.  I  87:  Dec.  X>lg.^»ld(!9.] 

D^tartment  1.  Aroeal  from  Superior 
Court  Spokane  Connly;  Heniy  Ij.  Kennaa, 
Jodga 

Action  by  I.  Domberg  against  tbe  ^ck 
Carbon  Coal  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals;.  Affirmed. 

Robertson  &  Miller  and  Dnnaon,  Williams 
ft  Danson,  all  of  Spokane,  for  ai^lant. 
Voorhees  &  Canfield  and  Skuse  &  Morrill, 
all  of  Spokane,  for  respondent 

MORRIS,  C.  J.  Respondent  the  treasurer 
of  ai^ellant  company,  brought  this  action  to 
recover  upon  an  open  account  for  money  ad- 
vances to  the  corporation  at  different  times 
and  used  by  It  in  payment  of  various  claims 
against  It  The  respondent  alleged  that  these 
advancements  were  made  under  an  agree- 
ment to  repay  the  sums  advanced  with  in- 
terest from  the  date  of  such  advancements. 
The  lower  court  credited  respondent  with  the 
various  suqas  advanced  by.  him  and  charged 
him  with  the  amounts  received  by  him,  allow- 
ing Interest  on  both  debit  and  credit  items 
from  tbe  respective  dates  of  receipt  The 
balance  In  favor  of  respondent  represents  the 
ainouut  of  the  Judgment  awarded  him.  It 
was  also  found  that  the  appellant  agreed  to 
repay  respondent  all  advancements  made  by 
him  with  Interest  when  the  mine  was  sold, 
and  that  a  reasonable  time  having  elapsed 
since  such  promise  waa  made,  tbe  account  is 
now  due,  although  the  mine  still  remains  un- 
sold. 

The  sole  question  presented  upon  the  ap- 
peal Is  the  allowance  of  interest  to  respond- 
ent upon  tbe  sums  advanced  by  him  to  tbe 
corporation  from  the  time  such  advance- 
ments were  made.  Irrespective  of  tbe  finding 
of  the  lower  court  as  to  the  agreement  to  pay 
Interest  which  was  nuule  ni>on  conQlctlng 
testimony,  and  which  would  of  Itself  sustain 
the  judgment  we  think  the  error  alleged  as 
to  the  award  of  interest  Is  without  merit. 
Whatever  may  be  the  rule  In  other  states.  It 
is  now  well  setUed  in  this  state  that  Interest 
is  allowable  upon  an  unliquidated  claim 
when  the  amount  thereof  can  bci  ascertained 
by  mere  computation,  and  that  the  claim 
should  be  treated  as  liquidated  from  the  time 
when  its  certainty  is  so  determinable.  Parks 
V.  Elmore.  59  Wash.  684,  110  Pac.  381;  Mod- 
em Irrigation  &  Land  Go.  v.  Neely,  81  Wash. 
38,  142  Pa&  458;  Wright  v.  Tacoma,  87 
Wash.  834,  151  Pac.  837 ;  Angeles  .Brewing 
&  Malting  €o.  V.  Carter,  89  Wash.  335,  154 
Pac  601.  Here  there  was  no  difficulty  In 
determining  when  these  various  advances 
were  made,  nor  the  amount  thereof.  Bach 
advancement  was  in  the  nature  of  a  loan  to 
the  company,  made  at  a  Qtedflc  date^  for  a 
spedflc  purpose.  ■ 
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The  principle  of  tiie  abpve  case*  U  con 

trolling  upcHi  the  facts  ben  Involved)  and 
the  Judgment  la  affirmed. 

HOD24T,  OHADWIOE,  EZjLIS.  and  FUI/- 
LBBION,  JI^  concur. 


MATSON  V.  PIERCE  COUNTY.  (No.  13652.) 
(Saprane  Court  of  Washington.  Deo.  26, 1916.) 

1.  Tbiax.  «»206(4.  6)— InSTXUomHB-OuBB 

BT  OtHXB  InSTBUCTIONB. 
In  an  action  for  personal  injury  to  plaintiff, 
who  turned  to  the  left  side  ot  a  countj  road  and 
stopped  while  an  automobile  passed,  and  who, 
on  starting,  struck  a  log  the  lower  end  of  which 
was  fixed  in  the  ground  at  the  side  of  the  trav- 
eled way,  and  was  thrown  out  and  Injured,  an 
explanatory  Instructltm  tiiat  if  the  count?  was 
negligent  It  was  liable  U)  the  plaintiff  himself  was 
free  from  negligence,  it  erroneous  in  not  requir- 
ing plaintiff's  negligence  to  have  contributed  to 
Ua  uijnry  or  to  have  been  the  prtKimate  cause 
of  Us  injury,  was  not  erroneous,  where,  talien 
in  coDiMction  with  other  inttmeaons.  It  was  a 
fair  expositbn  of  the  law  ot  contributory  negli- 
gence. 

[Ed.  Note^For  other  cases,  see  Trial.  Cent 
Dig.  t  T0»;  Dea  Dig.  ^296(4,  {».J 

2.  HZOBVATS  «S»197(l)-OBaTStTCnON0— Pbb- 
SDNAL  IHJUBT— Law  OT  BOAD. 

The  law  of  the  road  is  meant  to  control  the 
conduct  of  Tebicles  meeting  or  passing  each  oth- 
er upon  the  highway,  and  does  not  control  a 
case  where  plaintiff,  after  driving  to  the  left 
of  the  road  and  stopping  his  team  to  let  an  au- 
tomobile pass,  ran  against  a  log  when  he  started. 

[EJd.  Note. — For  other  cases,  see  Highways, 
CeBt.  Dig.  H  491-403,  408,  499 ;  Dec  Dig. 
197(1).] 

3.  HionwATs  <8=»214— OBSTBUonoifS— Pn- 

SONAI.  InJURT— INBTRUOTIONB. 
In  an  action  against  a  county  for  personal 
injury  on  a  highway  when  plalntiCTB  tecun  struck 
a  log,  an  Instruction  that  if  any  person  driving 
any  vehicle  meets  another  on  a  public  highway 
they  shall  seasonably  turn  to  the  right  of  tbe 
center  of  tbe  road  so  as  to  permit  the  vehicles 
to  pass  was  correct,  as  explanatory  of  plaintiff's 
right  to  turn  either  to  the  right  or  left  accord- 
ing to  the  circumstances  controlling. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  II  B38-M0;  Dee.  Dig.  «s>214.] 

4.  APPKAL  AITD  ESBOB  ^»1064(1)— HABUIJI88 

Ebbob— Inbtbuotioh. 
In  an  actitm  against  a  county  for  Injury 
when  plaintiff's  team  ran  against  a  Iw,  the  low- 
er end  of  which  was  fixed  at  the  side  of  the 
traveled  way,  as  he  was  starting  after  having 
stopped  on  the  left  to  allow  an  automobile  to 
pass,  an  instruction  on  tbe  law  of  the  road  held 
not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4219;  Dec.  Dig.  «»1064(1); 
Trial.  Cent  Dig.  I  476.} 

6.  Appeal  and  Ebbob  «=»8S2(12)— Invited 

KRSOB— iNflfTBUCTIOH. 

In  such  case,  any  error  in  an  instruction 
OA  tbe  law  of  the  road  was  Invited  error,  by 
reason  of  plaintiff's  request  for  an  instruction 

thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  3602;  Dec.  Dig.  «=>881i(12).J 

6.  HlOHf^ATS     «S3l92— Obstbuozzoks— Fbb- 
BONAL  XlTJIFRT— LlABIUTT. 

Where  a  county  road  was  reaaonably  safe 
and  convenient  for  ordinary  travel  but  for  the 


fact  jljbat  plaifttifl  tunned  off  Che  road^wu  into 
a  bank  and  struck  a  log  leaning  upon  the  back 
with  the  lower  end  fixed  at  the  side  of  the  trav- 
eled way,  there  was  no  negUgmce  on  tbe  part  of 
the  county  which  would  entitle  plw<iHj*  to  re- 
cover for  the  injury. 

_[Ed._Note.— For  otbw  eases,  aee  HIgbways, 
Cent  Dig.  H  480,  488-488;  Dw.  Dig.  ^m.) 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  CUfTord.  Judge. 

Action  by  Leo  Matson  agatost  Pierce  Coun- 
ty. Judgment  of  dismissal  after  verdict  for 
defendant  and  plaintiff  appeals.  AfQrmed. 

Bates,  Peer  &  Peterson,  of  Tacoma,  for  ap- 
pellant. Fred  G.  Bemann  and  A.  B.  B^ 
botb  of  Tacoma.  for  re^mident. 

MOUNT,  J.  Action  for  persmal  injory. 
On  the  night  of  November  7,  1914,  at  about 
8:30  o'clock,  appellant  was  driving  a  one- 
horse  wagon  down  a  hlU  on  one  of  the  pub- 
lic connty  roads  ot  Pleroe  conntr.  Tbe  bill 
was  long,  and  tbe  roai'd  waa  cut  Into  the  dde 
of  the  blU  so  that  upon  tbe  left  side  Oie 
bank  tom  precipitous^.  On  tbe  rl^t  side 
there  was  a  declivity  of  80  or  40  feet  down 
to  a  river.  While  tbe  appellant  was  w^on 
this  road,  be  met  an  antmnobUe  craalng  up 
the  hllL  When  tbe  lyxpdlant  drivlns  down 
the  bill,  saw  the  automobile  eunlng  tbe 
bill  toward  him,  he  turned  his  borse  to  the 
left  toward  tbe  bank  above  him,  and  stopped 
near  the  bank  until  the  automobite  passed. 
The  night  was  dark,  and  appellant  could 
only  see  enougSi  to  guide  tbe  borae  In  tbe 
road.  When  tbe  appellant  stopiied  his  horse 
be  must  have  been  up  to,  or  very  dose  to^  a 
log  about  27  Indies  In  diameter,  which  lean- 
ed upon  tbe  bank  with  the  lower  end  fixed 
In  tbe  ground  at  the  side  of  the  traveled 
way.  After  tbe  automobile  bad  passed,  the 
appellant  started  bis  borse  again  down  the 
hill,  when  the  wheels  of  his  wagon  struck  tbe 
log,  and  he  was  thrown  jout  and  injured.  In 
his  complaint  he  alleged  that  tbe  connty  was 
negligent  In  maintaining  tbe  road  with  the 
log  upon  the  side  of  the  bank  In  tbe  position 
stated.  The  county,  in  answer  to  the  com- 
plaint, denied  tbe  allegations  of  negligence, 
and  pleaded  contributory  negligence.  Upon 
these  iBsnes  the  case  was  tried  to  a  Jury, 
and  a  verdict  was  returned  In  &vor  of  the 
defendant 

[1]  Plaintiff  has  appealed  from  tbe  judg- 
ment of  dismissal  entered  npon  the  verdict  of 
the  jury,  an,d  alleges  that  the  court  erred  in 
giving  the  following  Instruction: 

*^is  action  is  based  upon  the  alleged  ne^- 
gence  of  tho  county.  If  the  county  was  guilty 
of  negligence  fn  its  supervidon  or  care  of  the 
road  at  the  place  where  the  acddrat  occurred 
and  that  negligence  was  the  cause  of  the  acci- 
dent, it  is  liable  for  the  injury  sustained  by  the 
plaintiff,  if  the  plaintiff  himself  was  free  from 
negligence  In  using  the  road  at  tbe  time  of  the 
injury.  If  the  county  was  not  negligent  in  its 
care  of  tbe  rmd.  tt  is  not  liable." 

It  Is  argued  by  the  appellant  that  this  In- 
struction IB  erroneous :  First,  because  It  {alls 
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to  state  that  ftppenuit*8  nei^lgeiice,  to  defeat 
ft  recovery,  must  have  contributed  to  his  In- 
jury;  aecood,  tliat  such  neflisence  on  his 
part  must  have  been  the  pnulmate  canse  of 
the  Injury;  and,  third,  that  It  imposes  a 
hl^er  degree  of  care  upon  the  appellant 
than  the  law  requires.  If  tills  Instruction 
stood  alonOi  It  would,  no  doubt,  be  Insuffi- 
cient, because  it  seems  to  require  that  the  ap- 
pellnut  himself  should  be  free  from  negli- 
gence, but  it  Is  apparent  from  the  reading  of 
the  instruction  itself  that  It  Is  merely  a  state- 
ment of  the  case,  without  an  attempt  to  de- 
fine either  negligence  or  contributory  negli- 
gence. It  la  a  prefatory  or  explanatory  state- 
ment Further  along  in  the  Instructions,  the 
court  defined  what  would  constitute  contrib- 
utory negligence,  and  after  stating  to  the 
Jury  what  circumstances  tbey  might  consider 
In  order  to  determine  whether  the  appellant 
was  guilty  of  contributory  negligence,  said 
that  the  Jury  might  consider — 
"  *  *  *  all  of  the  circumstances  and  condl- 
tlons  surroonding  the  ritnatton  at  the  time  that 
should  appeal  to  a  man  of  ordinary  prudence  in 
deciding  which  wa«  the  reasonably  safe  and  cau- 
tious thiug  to  do;  and,  if  you  find  that  in  doing 
so  he  acted  as  a  reasonably  prudent  person, 
mindful  d  hie  own  jufety,  would  have  done  un- 
der the  same  cfreamBtancea,  he  Is  not  guilty  of 
conttibutory  negligence  in  turning  to  the  left 
In  determining  whether  the  plaintiff  could  have 
avoided  running  over  the  end  of  the  log  by  the 
exercise  of  the  degree  of  care  required  of  him  at 
the  time,  joa  are  to  eonsidw  the  length  of  time 
the  plaintiff  had  personally  known  that  the  tree 
was  there,  and  you  are  to  take  Into  considera- 
tion the  number  of  times  plaintiff  had  driven 
along  the  road,  by  tiw  tree,  and  how  fomtliar 
he  was  with  the  road  and  tiiat  locaUty,  and  with 
the  circumstances  surrounding  the  case ;  and  if 
from  all  the  circumatances  you  are  of  the  opin- 
ion that,  by  the  use  of  ordinary  care  he  could 
and  would  have  avoided  the  tree,  then  yon  would 
be  Jnstilied  In  finding  that  he  was  guilty  of  neg- 
ligence contributing  to  the  injury,  and  in  such 
case  the  plaintiff  cannot  recover.*' 

So  it  Is  clear  that  the  Instruction  complain- 
ed of  was  not  the  only  one  upon  the  degree 
of  care  reqoiied  of  the  appellant  It  was 
merely  explanatory.  This  court  has  held 
that  where  such  instructions,  taken  in  con- 
nection with  the  remainder,  constitute  a 
&lr  exposition  of  the  law  of  the  case,  they 
do  not  constitute  error.  Wheeler  t.  North 
American  Transportation  &  Trading  Co. 
(Morrison  v.  North  American  Transportation 
&  Trading  Co.)  21  Wash.  701,  57  Pac.  U03. 
We  think,  taking  the  Instructions  as  a  whole, 
the  court  properly  ittstructed  upon  the  Ques- 
tion of  negligence^  At  the  trial  of  the  case, 
the  court  gave  the  following  instruction: 

"It  is  the  law  of  the  road  in  this  state  that  if 
any  persoa  driving  any  vehicle  meet  another 
on  a  public  highway  in  this  state,  the  persons 
BO  meeting  bhall  seasonably  torn  their  vehicles 
to  the  right  of  the  cent»  of  the  road,  so  as  to 
permit  each  vehicle  to  pass  without  interfering 
or  interrupting  the  other.  'Seasonably  turn* 
meatiS  that  the  travders  shall  turn  to  the  right 
In  such  season  that  neither  shall  be  retarded  in 
his  progress  by  reason  of  the  other  occupying 
his  naif  of  the  way,  which  the  law  has  assigned 
to  his  use,  when  be  may  have  occasion  to  use  it 
In  so  pasung.  In  short  each  has  the  undoubted 
right  to  ODfrJudf  of  the  way  whenever  he  wishes 


to  pass  on  it,  and  It  Is  the  doty  of  eadi;  without 
delay,  to  yield  such  half  to  the  other.  But  a  per- 
son may  lawfully  use  what  is  to  him  the  left- 
hand  side  of  the  road  if  there  Is  no  travel  at  that 
time  upon  that  part  of  the  way,  or  if  the  travel 
is  not  BO  heavy  as  to  make  his  conduct  a  source 
of  danger.  But  a  person  upon  the  wrong  side  of 
the  way  must  always  exerdse  a  care  commensu- 
rate with  his  position.  This  is  usnallr  a  higher 
degree  of  care  than  that  required  ol  Aim  while 
on  the  correct  side  of  the  way." 

The  coXirt  refused  to  give  ttw  followtDg 

instruction  requested  by  the  appellant: 

"The  statute  law  of  the  road  requiring  the 
drivers  of  vehicles  meeting  on  a  pubuc  highway 
to  turn  to  the  right  Is  intended  for  the  safety 
and  protection  of  snch  travelers  themselves.  In 
the  present  instance,  this  law  would  have  gov- 
erned the  conduct  o'f  the  plaintiff  in  his  relation 
and  duty  to  the  automdiile,  and  he  would  have 
been  guilty  of  negligence  had  he  collided  with 
the  automobile  by  reason  of  his  having  tnmed 
to  the  left.  However,  so  tar  as  this  defendant 
is  concerned,  plaintiff  was  entitled  to  the  use  of 
any  portion,  or  either  siile,  of  the  highway  wliicb 
from  the  evidence  you  find  the  delendant  may 
have  Improved,  and  which  was  reasonaoly  neces- 
sary in  meeting  and  passing  Tehicles  at  that 
point  and  over  which,  for  that  purpose,  the  de- 
fendant had  extended  an  invitation  to  travel. 
And  you  are  instructed  that  the  fact  that  the 
plaintiff  turned  to  the  left  Instead  of  the  right 
was  not  of  itself  negligence  on  plaintiff's  part, 
but  was  merely  one  of  the  elements  or  items  of 
the  incident,  which,  together  with  all  the  other 
circumstances  and  auditions  surrounding  the 
situation,  you  should  take  into  consideratton 
in  determiung  wheUiw  or  not  plaintiff  did  as  a 
reasonably  vrmsnt  penoa  woud  have  ocnm." 

it,  I]  Tbe  cMng  of  the  flrrt  of  these  In- 
strwitlons  and  the  refusal  of  the  second  re- 
qtiested  by  the  aioveUant  are  asstgned  as 
error.  The  two  are  argued  together  In  the 
brief  to  the  effect  that  the  law  of  tlie  road 
had  no  aniUcaUon  to  the  case.  It  Is  prob- 
ably correct  to  say  that  the  law  of  the  road 
did  not  control  this  case,  because  the  law  of 
the  road  is  meant  to  control  the  conduct  of 
v^des  meeting  or  pasting  each  other  upon 
the  highway.  It  was  apparently  given  by 
the  court  to  explain  tbe  right  of  appellant 
to  turn  either  to  tbe  1^  or  to  tbe  ri^t,  con- 
trolled by  the  drcumstanoM  wU^  confront 
ed  him  at  the  time.  The  first  instruction 
was,  we  think,  a  correct  Instmction,  under 
the  rule  In  Segerstrom  t.  Lawrence,  01  Wadi. 
243,  116  Pac.  876. 

t4, 1]  Conceding  that  tbe  law  of  the  road, 
as  determined  by  statute,  was  not  an>llcable 
to  the  case,  we  are  satisfied  that  the  sivlng 
of  the  instruction  here  complained  of  and 
the  refusal  to  give  tbe  one  requested  were 
not  prejudicial  error,  and  we  are  of  tbe  opin- 
ion that  if  it  was  error  to  give  the  Instruct 
tlon  upon  the  subject  <tf  the  law  of  the  road. 
It  was  Invited  error,  by  reason  of  the  request 
of  the  plaintiff  fbr  an  Instruction  upon  that 
subject 

[6]  Whether  there  was  error  in  the  Instruc- 
tions or  not,  we  are  satisfied  that  there  could 
be  no  recovery  in  any  event.  According  to 
the  appellant's  own  evidence,  he  was  familiar 
with  tbe  road.  The  r6ad  was  in  good  con- 
dition. It  was  13  feet  wide  at  tbe  point 
where  tbis.IoiE  lay  upon  tbe  bank.  Tbe  night 
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vas  darlL  The  ti^lltot  Old  not  caxry  a 
light  He  drove  out  of  the  main  trareled 
way  to  the  side  of  the  road  as  near  to  the 
bank  as  he  conld  get.  He  stopped  his  horse 
Until  the  antomoblle  went  by.  He  ften  start- 
ed his  horse,  ran  against  tills  log,  and  was 
thrown  to  the  ground.  In  Blankenshlp  t. 
King  County.  68  Wash.  Sli  122  Paa  616,  It 
was  said: 

'*Thia  court  hai  heretofore  held,  and  it  ia  the 
general  rule,  that  counties  are  not  obligated  to 
open  highways  to  travel  for  their  full  located 
width,  but  that  their  dnty  in  thia  regard  is  ac- 
complished by  opening  tne  way  for  a  sufficient 
width  to  malte  it  reasonably  safe  and  convenient 
for  ordinary  travel :  that  it  is  not  compelled  to 
keep  the  sides  of  uie  prepared  way  free  from 
obstructiona,  nor  ia  it  obliged  to  erect  barriers 
where  there  ia  no  ucasual  danger  to  be  encoun- 
tered." 

The  only  evidence  of  negligence  on  the  part 
of  the  county,  shown  In  this  case,  Is  that  it 
permitted  this  log  to  lie  upon  the  bank,  with 
one  enQ.  burled  near  the  traveled  roadway. 
It  Is  not,  and  cannot  be,  claimed  that  the 
roadway  was  not  of  a  sufficient  width  to 
make  it  reasonably  safe  and  convenient  for 
ordinary  travel.  It  was  reasonably  safe  for 
such  travel,  and  but  for  the  fact  that  the  ai>- 
pellant  turned  out  of  the  roadway  into  the 
bank,  on  a  dark  night,  there  could  have  been 
no  injury.  It  la  clearly  hot  negligence  for 
counties  In  this  state  to  permit,  logs  of  the 
character  of  this  one,  lying  as  this  one  did, 
to  remain  at  the  side  of  the  road.  We  are 
satisfied  that  there  was  no  negligence  on  the 
part  of  the  county  sulhcient  to  submit  to  the 
jury. . 

The  Judgment  must,  for  this  reason,  if  for 
no  ofhor,  be  afflrmedL 

MORRIS,  C.  J.,  and  PUUiERTON,  HOIf 
COMB,  and  PABEEIR,  J3.,  concur. 


QOIJ>BN  WlQIM  miming  GO.  t.  IMPEBA- 
TOB-QULLP  CO.  et  ah  {No. 

(Bapnme.Oowt  of  Waahington.    Dec  SO, 

'  1916.) 

IdiUTATion  or  AcnoHa  4=»100(2)— Fobh  or 
Action— TsEBFAsa  on  Kealtt— Statcte— 
"Action  vob  Relizf  Upon  Gbound  or 
Fbauo." 

Under  Bern.  Code  1&16,  t  155,  ^viding 
that  actions  can  be  commenced  only  within  the 

geriods  prescribed  after  the  cause  of  action  sball 
ave  accrued,  section  ICO,  sabd.  1,  requiring 
actions  for  waste  or  trespass  upon  real  prop- 
trtr  to  be  brouebt  within  three  years,  and  sab- 
divimon  4,  providing  that  a  cause  of  action  for 
relief  upon  the  ground  of  fraud  shall  not  be 
deemed  to  have  accrued  until  tlie  a^rgrieved 
party's  diseovwr  of  the  facts  constituting  the 
fraud,  an  actira  for  the  wrongful  entry  into 
plaintiffs  mining  claim  and  the  removal  of  ore 
therefrom,  broudit  more  than  three  years  from 
the  time  of  such  wrongful  removal,  but  within 
three  years  after  tts  dwoovery,  was  not  an  ac- 
tion for  rdief  upon  the  ground  of  fraud,  but 
an  action  for  trespass  on  realty,  and  hence  bar- 
red. 

[Ed.  Note.— For  other  cases,  see  Umitatton  of 
Actions,  Cent  Dig.  f  481;  Dec.  Dig.  «=3>100 
©).] 


Sn  Banc.  Appeal  from  Sapetior  Gonrt, 
Ferry  County;  E.  K.  Pendergast,  Judge. 

Action  by  the  Oolden  Bagle  Mining' Com- 
pany against  the  Imperator^Qullp  Gfanpany 
and  others.  Judgm^  of  dtMnlawal  <m  ^ 
mnrter  to  the  complali^  and-  plHlntlff  sp* 
peels.  Affirmed. 

A.  X  Langhon  and  Le  Boy  McOann,  bolb 
of  Bepnblic,  for  an>elIaDt  Voorhees  ft  Can- 
field,  ot  Spokane,  for  respondents. 

FARKBR,  X  As  we  proceed  we  think  tt 
wUl  appear  that  this  Is  nothing  more  than 
an  acUon  to  recover  damages  resnltiiig  from 
trespass  upon  real  property,  though  counsel 
for  tHe  plaintiff  Indst  l^t  It  Is,  in  anbstance, 
an  fietion  fbr  reUef  upon  the  gnrand  of  fraud. 
The  defendants  demurred  to  the  plalntUTs 
complaint  npon  the  ground  tlmt  It  appears 
frran  the  allegations  thereof  tliat  the  actltm 
has  not  been  commenced  within  the  time  lim- 
ited hy  law.  This  demurrer  b^ng  sustained 
by  the  trial  court  and  the  ^aintlff  electing 
to  not  i^d  further,  Juds^nent  of  dlamlsaal 
was  rendered,  tcom  wbldi  tt  baa  I4)pealed  t» 
this  court. 

The  facts  as  alleged  In  tbe  complaint  may 
be  Bommarlced  as  fbUows:  i^^llant  and 
respondents  are  the  owners  of  adjoining 
mlQlng  claims  In  Uie  Eureka  mining  district 
of  Ferry  county.  B^ween  September  15, 
m.p,  and  AaguBt  20;  1912,  in  their  mining 
(^nattons  upon  ttieli  dalm  respondents  ex- 
posed and  dereloped  fhelr  vdn  or  lode  of  ore 
to  a  ptdnt  of  Intersection  of  the  same  wltb, 
the  boundary  line  between  the  two  claims  to 
a  depth  of  between  300  and  500  feet  below 
the  surface  of  the  ground,  azid  knowln^y, 
wrongfully,  entered  lymn  and  Into  ^ipdlant's 
claim  at  that  point,  and  extracted  and  re- 
moved ore  therefrom  of  the  Talue  of  several 
thousands  M  dollars.  There  were  no  under- 
ground workings  (tf  any  character  npon  ap- 
pellant's daim,  and  it  ^d  not  discover,  nor 
have  any  means  of  dlscorertng,  respondents'^ 
wrongful  removal  of  the  ore  until  December 
16,  1912.  On  December  8,  tSIS,  over  three 
years  after  the  4rrongful  removal  of  the  ore 
fnmi  ai^Iant's  mine,  but  less  than  three 
years  after  its  discovery  thereof,  appelant 
commenced  tlda  actl<m  in  the  superiw  oonrt 
for  Fen7  eonnty,  seeking  recovery  of  tbe 
value  of  the  ore  so  wrongfully  removed. 

Tbe  oiily  question  her^  presented  Is  as  to 
when  tbe  statnte  of  limitation  commenced  to 
run  against  appeUant^s  right  to  recorer;  that 
is,  when  did  appellantfs  cause  of  action  ac- 
crue within  the  meaning  of  onr  statute?  The 
portions  at  our  statute  here  necessary  for  as 
to  notice  read  as  follows: 

"Actions  can  only  be  commoiced  within  the 
periods  herein  prescribed  after  tbe  cause  of  ac- 
tkm  shall  have  accrued,  except  wh«i  in  special 
cases  a  different  Umitatlni  is  prescribed  by 
statute.   •    •  • 

"Within  i*ree  years.—!.  An  action  for  waste 
or  trespass  upon  real  property.  •  *  •  4.  An 
actt<m  for  relief  npon  the  ground  of  fraud,  the 
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«san  of  ACtieii  In  nub  cue  not  to  be  de«m«d 
to  iMive  accrued  until  the  discovery  by  the 
•gsrieved  party  oC  the  facta  constitutinc  the 
fraud.  • 

SectiOH  1S5,  16».  Rem.  191S  Code. 

We  have  a  number  of  otter  special  prorl- 
slons  providing  for  SDBpenslon  of  the  statute 
to  certain  specified  cases,  but  none  of  such 
provisions  cfflne  as  near  toncblnK  the  ques- 
tion of  txKb  snepmslon  of  tte  commencement 
of  the  nmnln?  of  the  statute  In  this  case  as 
does  snbdlrlslon  4  of  section  156,  above  quot- 
ed, relating  to  actions  for  relief  upon  the 
ground  of  fraud.  The  fact,  however,  that 
there  are  these  sereral  iQ>eclal  provisions  11m- 
Itlnc  the  commencement  of  the  running  ot 
the  statute  In  certain  cases  to  a  time  after 
the  actoal  accrual  of  the  cause  of  action  is 
of  interest  In  onr  present  inquiry,  in  that 
Qiey  evldenoe  a  legislative  Intent  to  do  away 
with  all  other  exceptions  to  the  general  rule 
that  statutes  of  limitation  axnmence  to  run 
upon  the  accrual  of  the  cause  of  action,  that 
is.  upon  the  arrival  of  the  time  when  the 
plaintiff  has  a  rls^t  to  sue  regardless  of  his 
knowledge  of  satrb  ri^bt. 

It  Is  argued  in  appellant's  behalf  that  this 
la  an  action  for  relief  np<m  the  ground  of 
fraud,  and  that  therefore  the  statute  did  not 
commence  to  run  against  appellant's  right  to 
sue  until  it  discovered  its  loss  caused  by  re- 
t  spoudents'  wrongful  lemoval  of  the  ore.  It 
seems  to  us  that  this  contention  has  been 
logically  answered  in  our  recent  decisions  In 
Cornell  V.  Edsen,  78  Wash.  682.  139  Pac.  602, 
51  U  R.  A.  (N.  8.)  279,  and  Thomas  v.  Rlch- 
ter,  88  Wash.  461,  158  Pmc  833.  The  E]dBen 
Case  was  one  tar  damages  against  an  attor- 
ney for  wrongfully  vc^untarily  dismissing  an 
action,  concealing  the  fact  and  leading  his 
idient  to  beUeve  that  his  case  had  been  de- 
cided against  him  upon  the  merits.  This 
was  beld  not  to  be  an  action  for  relief  upon 
the  ground  of  fraud,  In  Hxat  fraud  was  not 
the  gravamen  nor  an  essential  element  of  the 
cause  of  actton,  and  that  therefore  It  was 
barred  at  the  expiration  of  three  years  from 
Us  accrual  regardless  of  the  knowledge  of  the 
client.  The  Rlchter  Case  was  one  In  which 
damages  were  sought  against  a  trustee  of  a 
corporation  for  the  benefit  of  creditors  be- 
cause of  the  unlawful  diminution  of  the  cap- 
ital stock  of  the  corporation  by  the  trustee. 
In  violation  of  a  statute  making  such  act 
unlawful  and  rendering  the  trustee  personal- 
ly liable  to  creditors  therefor.  This  was  al- 
so beld  not  to  be  an  action  for  relief  upon 
the  ground  of  fraud,  and  that  therefore  it 
was  barred  regardless  of  the  stocKholders' 
knowledge  of  the  wrong,  at  the  expiration  of 
three  years.  These  decisions,  it  Is  true,  do 
not  deal  with  underground  mining  trespass, 
but  they  do,  we  think,  deal  with  cases  in 
which  there  would  have  been  fully  as  much 
reason  for  holding  the  action  to  be  for  relief 
upon  the  ground  of  frand  as  in  this  case. 
The  wrongs  there  Involved  could  as  well  be 
characterized  "fraudulent"  as  the  wrong  here 
Involved.   In  the  Blcbter  Case,  at  page  456 


<tf  88  WadL,  page -836  «C  158  Pae*-  Jodse 
FuUertu,  qwaldiig  toe  the  court,  said: 

■  "To  oDDstitDte  an  action  for  'rdief  on  the 
gromid  of  frand,*  the  fraud  must  be  the  aub- 
stantive  cause  of  the  action,  the  cause  without 
which  the  action  would  not  exist;  the  fraud 
must  have  been  practiced  upon  the  complnin- 
iug  p&Tty,  causing  him  to  assume  some  obliga- 
tion or  liability  or  sutFer  some  loss  which  but 
for  the  frand  he  would  not  have  assumed  or 
soffered.** 

lUa,  it  Menu  to  ns,  la  the  to  the  to* 
lotion  of  the  problem  here  involved.  Noth- 
ing seems  plainer  to  ns  than  that  appellant's 
cauee  of  action  In  thla  case  does  not  rest 
upon  the  fact  that  there  was  wrongdoing 
on  the  part  of  reqKmdenta  which  could.  In 
a  eenae,  be  characterized  as  fraud  or  deceit. 
An  ordinary  theft  and  the  concealing  of  it 
is  no  less  wrongful  or  fraudulent,  yet  plainly 
one  who  is  deprived  of  bis  property  by  anoth- 
er by  any  auch  wrong  has  no  more  complete 
or  perfect  right  of  action  for  Its  recovery  or 
damages  for  Its  loss  than  when  his  property 
Is  taken  by  some  method  unattended  by 
wrong  of  this  Character.  In  other  words, 
snch  fraud  and  deceit,  if  one  chooses  to  so 
characterize  the  wrong,  adds  nothing  to  the 
completeness  of  the  injured  person's  cause 
of  action. 

Our  attention  has  been  called  to  two  de- 
cisions which  apparently  hold  that  th^  secret 
taking  of  ore  from  beneath  the  surface  of  the 
ground  Is,  in  effect,  a  fraud  upon  the  rights 
of  the  owner  of  the  property  trespassed  upon, 
such  as  gives  him  a  cause  of  action  for  re- 
lief upon  the  ground  of  fraud,  Snch,  In  sub- 
stance, was  the  holding  of  the  Pennsylvania 
Supreme  Court  In  Lewey  v.  Frlcke  Coke  Co., 
166  Pa.  586,  81  Atl.  261,  28  L.  R.  A.  283,  45 
Am.  St  Rep.  684,  which  holding,  however, 
seems  to  have  been  without  reference  to  any 
statute  controlling  the  questloai.  Such,  also, 
was  the  holding  of  the  Supreme  Court  of 
California  in  Llfditner  Mining  Co.  v.  Lane, 
161  Cal.  689,  120  Pac.  771,  Ann.  Cas.  1913C, 
1093,  under  a  statute  apparently  the  same  as 
our  own.  These  api>ear  to  be  the  only  Amer- 
ican decisions  holding  that  underground  tres- 
passes In  mining  cases  constitute  such  an  ex- 
ception to  the  rule  of  the  statute  of  limita- 
tions relative  to  waste  or  trespasses  upon  real 
property.  Mr.  Llndley,  apimrently  resting 
his  conclusion  upon  these  decisions,  seems 
to  regard  the  rule  they  announce  as  the  cor- 
rect rule.  Llndley  on  Mines  (3d  Ed.)  |  867. 
We  are,  howeva,  unable  to  assent  to  this  doc- 
trine, and  adhere  to  the  views  expressed  in 
our  own  recent  dedsions  above  noticed,  wfafdi 
we  regard  as  controlling  in  this  case.  Much 
argument  Is  Indulged  Id  by  counsel  for  ap- 
pelant touching  the  Justice  of  the  rule  they 
contend  for.  This,  however,  it  seems  to  us, 
as  plausible  as  It  is,  has  to  do  with  the 
policy  of  the  law  only,  which  opens  a  wide 
field  for  discussion  and  difference  of  opinion. 
It  la  easy  to  argue,  relative  to  any  statute 
of  limitations  as  applied  to  a  particolal 
case,  that  It  works  Injustice.  But  It  must  be 
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remembered  fliat  these  are  statutes  of  r*po3e, 
and,  as  said  In  Thomas  v.  Riditer,  supra: 

"It  is  beUercd  that  it  li  better  for  the  pnblte 
that  some  rights  be  lost  than  that  stale  lit^ar 

tion  be  permitted." 

We  conclude  that  the  Judgment  most  be 
affirmed.   It  is  so  ordered. 

MORRIS,  C  and  MOUNT,  MAIN,  EL- 
LIS. FULLBBTON,  HOLOOMB,  and  OHAI>- 
WICK,  JJ^  concur. 


LONB  FINB-SURPRISB  CONSOL.  MINING 
00.  T.  INSUBQBNT  GOLD  BUNING 
CO.  et  ftL    (No.  13737.) 

(Supreme  Court  of  Wasbincton.    Dec  2d, 

1916.) 

En  Banc.  Appeal  from  Superior  Court,  Fer- 
ry County;  EX  K.  Pendergast,  Judge. 

Action  by  the  Lone  Pine-Surprise  Consolidat- 
ed Mining  Company  against  the  Insurgent  Gold 
Mining  Company  and  others.  Judraient  for 
defendants,  and  plaintiff  appeals.  Amrmed. 

Wakefield  &  Withcrspoon,  of  Spokane,  for  ap- 
pellant. Q,  V.  Alexander,  of  R^oblle;  for  re- 
spondents. 

PER  CURIAM.   This  case  involves  the  same 

?uestion  of  limitation  of  an  action  to  recover 
or  underground  trespass  as  in  Ooldm  Eagle 
Mining  Co.  r.  Imperator-Qailp  Co.,  161  Pac. 
&4S,  which  we  have  Just  dedded.  Up<Hi  the 
authority  of  that  decision,  the  judgment  tn  this 
case  is  affirmed. 


STATE  ex  reL  PUGET  SOUND  &  W.  BY. 
CO.  T.  NORTHERN  PAC.  RT.  CO.  et  al 
(No.  lS4d4.) 

(Supreme  Court  of  Wasbtnston.  Dec  26, 1016.) 

1.  Baizadads  «=:»90  —  Obadx  OMWSinoa  — 
Safbtt  Device  —  APFOBnoirUKHT  or  Bx- 

PBNsa— Statute. 
Under  Rem.  Code  1915,  |  87SS— 2.  forbid- 
ding grade  crossings  without  adthority  from  the 
Public  Service  Commission,  and  section  8733—3, 
relating  to  the  procedure  to  establish  a  new 
crossing  and  damages,  etc,  and  section  8733—6, 
sabd.  providing  that,  where  railroads  of 
different  companies  cross  each  other  at  grade, 
the  part  of  the  expense  of  making  the  crossing 
not  chargeable  to  any  municipalil?  shall  be  ap- 
portiCHieu  between  the  railroad  companies  un- 
less they  mutually  agree  thereon,  and  that,  if  an 
apportionmeut  is  necessary,  the  commission  shall 
hold  a  hearing  thereon,  a  railroad  in  course  of 
construction  permitted  to  cross  d^aidanf  s  road 
at  grade  and  declared  liable  for  the  entire  ex- 
pense of  the  crossing  was  not  liable  for  the  entire 
expense  of  the  safety  appliances  ordered  by  the 
comruiBaion,  which  should  l>e  apportioned  equal- 
ly between  the  two  railroads. 

[Ed.  Note.— For  other  cases,  see  Bailrosds, 
Cent.  Dig.  H  24»-269;  DecDig.  «=390.] 

2.  STATDTES  «S3l88— GONSTStJOTION. 

The  real  meaning  of  a  statute  is  to  be  as- 
certained and  declared,  even  though  it  seems  to 
conflict  with  the  words  of  the  statute. 

[Ed.  Note.— For  otber  cases,  see  Statutes, 
Cent  Dig.  »  266,  267.  276;   Dec  Dig. 
18&] 

3.  Ehikkrt  Douain  •=»2(S)— Oohfeksatior 

— RaIUIOAD  CBOSSINO — COUFELLINO  SaFETT 

Rem.  Code  1915,  §  8733—2,  and  section 
8733~^,  subd.  "c,"  ctoutrued  as  requiring  a 


railroad  In  coiirse  of  cdnstrtctfon,  after  order 
of  the  Public  Service  Oommission  for  a  grade 
croasinc,  and  the  senior  road  to  sustain  their 
proporUonate  cost  of  the  expense  of  installing 
and  maintaining  a  safety  device  ordered  by  the 
commission,  was  not  unconstitutionB],  as  per- 
mitting a  taking  of  the  property  of  the  senior 
road  tot  the  benefit  of  the  junior  road  without 
any  corresponding  benefits,  snd  benee  a  tsUng 
without  compensation. 

[Hd.  Notcr-For  o^cr  casec  see  Ehninent  Do> 
main,  Gent  Dig.  |  4;  Dec  Dig.  «3»2(S).] 

4.  EuxntjsT  Douain  ^^7^  —  Baiuwads  — 
Crossing  bt  Othkb  Raelsoads— Right. 

Tile  right  of  one  railroad  to  construct  its 
tracks  across  the  tracks  of  another  company, 
while  guaranteed  by  the  Gtnstltution  and  stat- 
utes, exists  without  such  guaranty  as  the  right 
to  cross  other  property  could  be  condemned. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  10»-m,  U6-120;  Dec 
Dig.  *»47(2).l 

5.  CouBTB  «=»107— Rmjcs  or  Dboibion— Lan- 

aUAOE  OF  COTTBT. 

The  language  of  a  court  contained  in  its 
opinion  must  be  construed  with  reference  to  the 
question  actually  before  it 

[Ed.  Note, — For  otiier  cases,  see  Courts,  Gent 
Dig.  I  100;  Dec  Dig.  «s»107J 

6.  Eminent  Dohaik  4si>S6— Bazlboad  Rioht 
OF  Wat— Cbosbino  bt  Otseb  Boad— Cou- 

PENSATION. 

A  railroad  which  has  procured  a  right  of 
way  for  its  line  and  laid  tracks  thereover  has  a 
vested  property  right  therein,  and  any  other 
railroad  crossing  such  right  of  way  is  bound  to 
make  compensation  for  the  property  actually 
taken  and  damaged,  regardless  ox  any  contrary 
Btatnto^  provisions. 

[Ed.  Note— For  other  cases,  see  anfnent  Do- 
main, Cent  Dig.  li  221-226;  Dec  Dig.  ^ 
86.] 

En  Banc  Appeal  from  Superior  Court, 
Lewis  County ;  A.  B.  Rice,  Judge. 

FetltloQ  by  the  State  of  Washington,  on 
the  relation  of  tlie  Paget  Sound  &  Willape 
Harbor  Railway  Company  to  the  Public  Ser- 
vice Commission  for  leave  to  cross  the  North- 
em  Paclflc  Railway  Company's  track  at 
grade.  Prom  a  Judgment  of  the  superior 
court  affirming  an  order  that  the  expense  of 
installing  the  safety  devices,  and  their  main- 
tenance ^ould  be  borne  by  tbe  petitioner,  it 
appeals.  Reversed  and  cause  rouanded,  with 
instmctloiiB. 

F.  M.  Dudley,  of  Seattle,  for  appellant 
W.  V.  Tanner  and  Scott  Z.  Hendersw,  both 
of  Olympla,  and  Geo.  T.  Reid.  L.  B.  da  Ponte, 
and  J.  W.  Quick,  all  of  Tacoma,  tor  re* 
spoudeots. 

FOLL^TON,  J.  Ttie  aniellant,  Pnget 
Sound  ft  WlUapa  Harbor  Railway  Company, 
In  tbe  •GonstrucUon  of  a  line  of  railway 
tbrouf^  IjowIs  coon^  fbnnd  It  nscessary  to 
cross  In  two  idaces  the  o-riating  railway  of 
the  respondmt  Nortbem  Padflc  Ballway 
Company.  It  desired  to  make  the  crosslDgs 
at  grade,  and  to  tliat  end  petitioned  the  Pub- 
lic Service  Commission  for  leave  ao  to  do. 
A  hearing  wis  had  on  the  petition,  at  which 
leave  was  granted  to  make  tbe  crosidniSB  aa 
petitioned  for  on  condition  that  suitable  In- 
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ttVlqeUAg  devlew.  b«  li»ititll<<J  and  main- 
tained at  the  oroHliigB.  After  the  entr;  of 
the  order  grentlng  tbe  leave  by  tbe  oommls- 
slon,  tbe  railway  companies  agreed  upon  tlie 
ch4racter  o£  ttie  device  to  be  Installed,  but 
failed  to  agree  on  an  apportionment  of  the 
nqpeose  for  Inetalling  tbe  same;  tbe  reepcmd- 
ent  refusing  to  bear  any  portion  of  the  ex- 
penee  wbataoem.  The  aK>eUant  theramMm 
p^tioned  the  Public  S^rrloe  OommlBslon  to 
apportion  such  expense,  and  a  hearing  was 
bad  b^ure  that  body  upon  this  petition.  At 
the  condnslon  of  the  hearing  the  commission 
decided  that  the  expense  of  Installing  the  de- 
Tiees  aa  well  as  tbelr  sabsequent  malnte> 
nance  ahonld  be  borne  by  tbe  appellant  comr 
pany,  and  ait»«d  Its  order  to  that  effect 
Tba  appellant  caused  tbe  order  to  be  review- 
ed In  the  Bopertor  court  of  Lewis  cotin^, 
where  It  was  affirmed.  This  appeal  is  from 
the  Judgmait  at  affirmance. 

The  ptovlfllons  of  the  statute  material  to 
a  consideration  of  tbe  questions  Involved  are 
found  at  sections  87S3— 2,  6733—8,  and  sub- 
division "c"  of  section  873»— fl  of  Reming- 
ton's Code,  and  are  quoted  In  full : 

"All  railroads  and  extensionfl  of  railroads 
hereaftu  constructed  shall  cross  exUdng  rail- 
roads ud  highways  1^  passing  either  over  or 
under  the  same,  when  practicable,  and  shall  in 
no  instance  cross  any  railroad  or  highway  at 

gade  without  authority  first  being  obtained 
om  the  commission  to  do  so.  All  highways 
n^d  extensions  of  highways  hereafter  laid  out 
and  constructed  shall  cross  existing  railroads  by 
pansing  either  over  or  under  the  same,  when 
practicable,  and  shall  in  no  instance  cross  any 
railroad  at  grade  without  authority  first  being 
obtained  from  the  commission  to  do  so:  Pro- 
dded, that  this  section  shall  not  be  construed  to 
prohibit  a  railroad  company  from  constructing 
tracks  at  grade  across  other  tracks  owned  or 
operated  by  it  within  established  yard  limits. 
In  determining  whether  a  separation  of  grades 
is  practicable,  the  commiseion  shall  take  into 
cMisideration  the  amount  and  character  of  travel 
on  the  railroad  aad  on  the  highway ;  the  grade 
and  alignment  of  the  railroad  and  tnie  highway ; 
the  cost  of  separating  grades;  the  topography 
oC  the  country,  and  aU  other  circamatances  and 
conditions  naturally  involved  in  such  an  In- 
quiiy."   Section  8733—2. 

"Whenever  any  railroad  company  desires  to 
cross  any  highway  or  railroad  at  grade,  it  shall 
file  a  written  petition  with  the  commission  set- 
ting forth  the  reasons  why  the  crossing  cannot 
be  made  either  above  or  below  grade,  and 
whenever  the  county  commissioners  of  any 
county,  or  the  municipal. authoritiea  of  any  city 
or  town,  or  the  state  officers  authorized  to  lay 
out  and  construct  state  roads,  desire  to  lay 
out  or  extend  any  highway  across  any  railroad 
at  grade,  they  sbkll  file  a  written  petition  with 
tbe  commission,  setting  forth  the  reasons  why 
the  crossing  cannot  be  made  either  above  or 
below  grade.  Upon  receiving  such  petition  the 
commission  shall  immediately  investigate  the 
same,  giving  at  least  ten  days'  notice  to  the 
railioad  company  or  companies  and  the  county 
or  munidpatity  affected  thereby,  of  the  time 
and  place  of  such  investigation,  to  the  end  that 
all  parties  interested  may  be  present  and  be 
heara.  If  the  highway  involved  is  a  state  road, 
the  state  highway  commissioner  shall  be  notified 
of  tbe  time  and  place  of  bearing.  The  evidence 
introduced  sfaall  be  reduced  to  writing  and  be 
filed  by  the  commission.  If  the  commission 
finds  that  it  la  not  practicable  to  cross  tbe  rail- 
road ur  highway  eitner  above  or  below  grade,  It 


I  shall  make  and  file  a  written  order  In  the  cause, 
granting  the  right  and  privilege  to  construct 
a  grade  crossing.  The  commission,  In  its  dis- 
cretion, msy  provide  in  the  order  authorising  the 
construction  of  a  grade  crossing,  or  at  any  sub- 
sequent time,  that  the  railroad  company  shall 
Install  and  maintain  proper  signals,  warnings, 
flagmen,  interlocking  devices,  or  other  devices 
or  means  to  secure  the  safety  of  the  public  and 
its  employes.  It  npon  investigation  the  com- 
mission shall  find  uiat  It  is  impracticable  to 
construct  an  overcr<«4ing  or  undercrossing  on 
the  establidied  or  proposed  highway,  and  shall 
find  that  by  deflecting  the  establisned  or  pro- 
posed highway  a  practicable  and  feasible  over- 
crossing  or  ilndercrossing  or  a  safer  grade  cross- 
ing  can  be  provided,  it  shall  continue  the  hear- 
ing on  the  petition  and  hold  a  supplemental  hear- 
ing thereon.  At  least  ten  days  notice  of  tbe 
time  and  place  of  such  supplemental  hearing 
shall  be  given  to  all  land  owners  that  may  be 
affected  by  the  proposed  change  in  location  of 
the  highway.  At  such  supplemental  hearing  tbe 
commission  shall  inquire  into  tbe  propriety,  ad- 
visability and  necessity  of  changing  and  de- 
flecting the  highway  as  proposed  for  the  parposa 
of  securing  an  overcrossing.  under  crossing,  or 
eaCer  grade  crossing.  If  the  proposed  change 
in  route  of  the  highway  Involves  the  abandon- 
ment and  vacation  of  a  portion  of  an  established 
highway,  the  owners  of  land  c<mtiguous  to  the 

Sortion  of  the  highway  to  be  vacated  and  aban- 
oned  shall,  in  like  manner,  be  notified  of  the 
time  and  place  oS  the  supplemuital  bearing. 
At  tbe  coomusioB  of  the  hearing  on  the  petition, 
the  commission  shall  make  and  file  ita  findings 
of  fact  in  writing  concerning  the  matteis  in- 
quired into,  and  shall  determine  the  location  of 
the  crossing  which  may  be  cmstrudied,  and 
whether  the  aame  ahaU  be  an  ondereroasinA 
overcrossing,  or  grade  crossing,  and  shall  de- 
termine whether  or  not  any  proposed  change  In 
the  route  of  an  existing  highway,  or  the  aban- 
donment of  a  portion  thereof  is  advisable  or 
necessary  to  secure  an  overcrossing,  under- 
crossing,  or  safer  grade  crossing.  If  tbe  com- 
mission shall  find  and  determine  that  a  change 
in  routs  of  an  existing  highway,  or  abandonment 
and  vacation  of  a  portion  thereof  is  necessary 
or  advisable,  it  shall  further  find  and  determine' 
what  private  lands,  property,  or  property  rights, 
if  any,  it  is  necessary  to  take,  damage,  or  in- 
juriously affect,  for  the  purpose  of  laying  out 
and  constructing  the  highway  along  a  new  route, 
and  what  private  lands,  property  or  property 
rights,  if  any,  will  be  affected  by  the  proposed 
abandonment  and  vacation  of  a  portion  of  an 
exiating  highway.    The  lands,  property,  and 

Sroperty  rights  foand  necessary  to  be  taken, 
amaged,  or  affected  shall  be  described  in  said 
findings  with  reasonable  accuracy,  and  the  right 
to  take,  damage  or  injuriously  affect  tbe  same 
shall  be  acquired  as  hereinafter  provided.  In 
any  action  brought  to  acquire  the  rigbt  to 
take,  damage,  or  injuriously  effect  any  a»ch 
lands,  property,  or  property  rights,  the  hiidings 
of  the  commission  snail  be  conclusive  aa  to  the 
neceasity  for  taking,  damaging,  or  injuriously 
affecting  tbe  same.  A  co^y  of  said  findings 
shall  be  served  upon  all  pities  to  the  cause." 
Section  8733—3. 

"Whenever  two  or  more  lines  of  railroad  own- 
ed or  operated  by  different  companies  cross  a 
highway^  or  each  other,  by  an  overcrossing,  un- 
dercrossmg  or  grade  crossing  required  or  per- 
mitted by  mis  act  or  by  an  order  of  tbe  commis- 
sion, the  portion  of  the  expmse  of  making  such 
crossing  not  chargeable  to  any  municipality, 
county,  or  to  the  state,  shall  be  apportioned  be- 
tween said  railroad  companies  by  the  commis- 
sion unless  aaid  companies  shall  mutually  agree 
upon  an  apportionment  If  it  becomes  neces- 
sary for  the  commission  to  make  an  apportion- 
ment between  the  railroad  companies,  a  nearing 
for  that  purpose  shall  be  held,  at  least  ten  days' 
notice  of  which  ahaU  be  given."  Seetun 
8733-^  subd.  c 
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It  Ss  ttw  ccmtenttcm  of  tbe  aspellant  tbat 
tbem  statutes  require  aa  apportionment  oi 
On  fiOEpenn  of  Installing  and  mwitit^ining 
such  crossing  devices  as  tbe  commission  may 
require  to  be  Installed  for  the  protection  of 
the  publics  and  bence  tbat  tbe  order  of  tbe 
commission  In  this  Instance,  dnoe  It  required 
tbe  appellant  to  bear  tbe  wtude  expense  of 
ingtflll^Dg  and  maiTiffliniiig  the  Inteorlocklns 
devioe  reqnired  Its  <ffder,  la  In  TlolatlcxL  of 
tbe  statute,  and  la  otherwise  unjust  and  In- 
equitaUe.  Oa.  tbe  other  hand,  It  la  omtend- 
ed  by  respondent  tbat  the  atatnte,  pn^rly 
ecmstmed,  relates  only  to  tbe  expeiue  of  the 
actual  crossing  of  which  an  intwlocliing 
device  Is  not  a  necessary  part,  and,  farther, 
that  to  construe  the  statute  In  such  a  way  as 
to  compel  tbe  senior  road  to  pay  any  part  of 
the  expense  of  ocmstructlng  a  crossing,  or  tbe 
devices  reqnired  to  be  Installed  In  connection 
therewith,  is  to  rrader  the  statute  nnc<Histi- 
tutlonal,  since  It  Is  to  permit  a  tatdng  of  the 
property  of  the  senior  road  for  the  beneflt  of 
the  junior  without  any  corresponding  beneflt, 
and  hence  a  taking  without  compensation. 

[1J  Noticing  first  tbe  question  of  construc- 
tion, it  must  be  confessed  that  the  statute 
Is  not  entirely  clear  as  to  Its  meaning.  The 
language  used,  giving  It  a  literal  constmc- 
tioD,  seems  to  support  the  respondent's  con- 
tention. It  will  be  noticed  that  section  8733 — 
3  appears  to  refer  to  the  interlocking  and 
other  devices  which  the  Public  Service  Com- 
mission may  In  Its  discretion  require  to  be 
Installed  by  the  "railroad  company"  for  the 
protection  of  the  public  as  something  in  ad- 
dition to  the  actual  construction  of  the  cross- 
ing, while  subdivision  "c"  of  section  8733 — 6 
makes  no  reference  to  ttfese  devices,  but  re- 
fers to  the  "expense  of  making  sucdi  cross- 
ing" only.  The  railroad  company  named  in 
the  first  section  must  from  tbe  context  refer 
to  the  railroad  company  desiring  to  make 
the  crossing,  not  to  the  railroad  company 
whose  tracks  are  crossed,  and  the  require- 
meut  that  it  shall  Install  and  maintain  the 
protective  devices  means,  in  the  absence  of 
explanatory  words,  that  it  shall  Install  and 
maintain  them  at  Its  own  expense.  But  to 
construe  the  language  thus  literally  seems 
to  conflict  with  tbe  spirit  and  Intent  of  the 
act,  and  we  think  that  tbe  later  section,  In 
Its  reference  to  the  expense  of  the  crossing, 
means  not  mly  tbe  e^ense  of  constructing 
.the  actual  crosslnc  but  the  expense  of  con- 
structing and  maintaining  socb  protective 
devices  as  the  cwnndsston  may  require  to  be 
constructed  and  maintained  therewith.  The 
expense  of  constmctlnt  and  maintaining  tbe 
actual  crossing  Is,  tbe  record  diows,  but  nom- 
inal when  ccMupared  with  the  cost  of  Install- 
ing and  maintaining  the  protective  devlcea 
It  is,  moreover,  wholly  for  the  beneflt  of  the 
crossing  road,  while  the  protective  devices 
<an  be  said  to  be  for  tbe  benefit  of  both  roads, 
bince  they  lessen  the  danger  of  accidents 
and  permit  a  more  economical  operation  of 


both.  It  Is  not  ausef  ore  to  be  supposed  that 
the  Legislature)  In  vtowUOng  tor  an  apptHs 
tlonment  of  the  ei^pense,  reCerred  to  Oils  less- 
er conslderathm  to  tbe  ex<duslon  o£  the  one  of 
so  much  greater  Importance,  and  we  cannot 
so  hold. 

[2]  "The  real  meaning  of  a  statute  Is  to 
be  ascertained  and  declared,  even  though  It 
seems  to  confUct  wU3i  tbe  words  of  Oie  stat- 
ute." Landers  Smith,  78  He.  212,  S  Atl. 
468;  Orooo  t.  B.  B.  &  B.  Ooi,  106  Me.  428. 
74  AtU  1022;  Ballroad  Oa.  BaUway  Oa, 
128  Iowa,  S4S,  W  N.  W.  ISL 

[3]  Passing  to  the  coDBdtatlDnal  question. 
It  must  be  remembered  yr&»a  considering  It 
that  the  aiq;»el}ant  does  not  seek  to  have 
the  expense  of  constructing  the  crossing  prop- 
er apportioned  between  Itself  and  respondent, 
but  se^s  only  to  have  so  apportioned  tbe  ex- 
pense of  Installing  and  maintaining  the  Inter- 
locking device  required  1^  the  Public  Service 
C!ommlBsI<Mi.  It  must  be  remembered  also 
that  an  interlocking  device  is  no  part  of  the 
crossing  proper.  Orosslngs  at  grade  existed 
long  pri(Hr  to  the  invention  of  such  devices, 
and  many  grade  crossings  now  exist  and  are 
In  use  in  this  state  where  no  such  device 
Is  installed.  The  device  la  a  safety  device, 
having  for  its  primary  purpose  the  protection 
of  the  public  from  accident,  and  a  secondary 
purpose  of  enabling  the  crossing  roads  to 
operate  their  trains  more  economically,  In 
that  It  does  away  with  the  necessity  of  stop- 
ping before  crossing  the  opposing  track 
other  than  when  signaled  so  to  do.  Bern. 
Code,  I  8626—69. 

[4]  The  right  of  one  railroad  company  to 
ctmstruct  its  tracks  across  the  tracks  of  an- 
other company,  while  guaranteed  by  the  Con- 
stitution and  statutes  of  this  state,  exists 
without  such  guaranty.  The  right  to  cross 
could  be  condemned  in  tbe  same  manner  the- 
right  to  cross  other  property  was  c(Hidemned. 
The  great  weight  of  authority  is,  however, 
in  the  absence  of  a  statute  to  tlie  contrary, 
to  the  effect  that  the  crossing  company  must 
bear  the  expense  of  the  crossing.  This  In- 
cludes not  only  the  cost  of  constructing  the 
grades  and  laying  the  tracks,  but  the  cost 
of  installing  and  maintaining  such  safety 
devioes  as  the  necessities  of  'the  particular 
case  might  require.  Toledo,  A.  A.  &  N.  M. 
Ry.  V.  Det.,  L.  &  N.  R.  H.  Co.,  62  Mich.  564, 
29  N.  W.  500,  4  Am.  St  Rep.  876;  State  ex 
rel.  Minneapolis  v.  S.  P.,  M.  &  M.  Ry.  Co., 
as  Mtnu.  380,  108  N.  W.  261 ;  Cailcago.  M.  & 
St  P.  B.  Co.  T.  City  of  MUwaukee,  07  Wis. 
418,  72  N.  W.  Uia ;  State  ex  reh  Northern 
Faa  B.  Co.  T.  Ballroad  CommiSBlon,  140  Wis. 
146,  m  N.  W.  010;  F.  A  P.  M.  B.  B.  Co.  T. 
D.  ft  B.  a  R.  B.  Oh,  64  mOL  860,  81  N.  W. 
281 ;  Butte,  A.  ft  P.  By.  T.  M.  XS.  By.,  lO^oot 
504,  41  Pac  232,  31  li.  B.  A.  298,  60  Am.  St 
Rep.  608 ;  West  Jersey  ft  S.  R.  R.  Co.  v.  A^ 
lantlc  City  Trac.  Co.,  65  N.  J.  Eq.  613,  66  AtL 
890;  Winona  ft  S.  W.  Ry.  Ca  v.  C,  M.  ft  St 
P.  By.  Co.,  60  Minn.  800,  62  N.  W.  067;  El- 
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Milff  &  Ey.  OOw  T.  W.  M.  B.  0>.  (0.  0.)  163 
Fed.  724 ;  Chicago  A  W.  I.  B.  R.  Oo.  v.  B. 
'  a  By.  Go«  US  HL  87Q,  4  M.  B.  246,  66  Am. 
Bep.  ITS. 

In  our  own  caae  of  State  ex  reL  North 
Coast  B.  T.  Northern  Pac.  B.  Co.,  49  Vaab. 
78,  94  Vae,  DOT,  a  prooeedlog  broua^t  by  the 
relitOT  to  croM  the  tmdE  of  the  defendant 
at  grade,  we  held  It  to  be  the  duty  of  the 
relator  to  bear  the  expense  of  making  and 
malntaSnilkg  the  rmmlng.  aa  well  aa  an 
Interlodclng  derloe  fonnd  neoesaary  to  be 
Installed  Aw  prcAectlvie  pnrposo.  Annonno 
ing  the  same  prtadple,  although  presenting 
different  states  of  facts,  are  the  cases:  State 
ex  rel.  Union  ^mber  t.  Superior  Oonrt, 
70  Wadi.  S40,  127  Paa  100;  Norttum  Fadflc 
B.  Oa  Unkm  Lnmber  Ga,  76  WsjOl  663, 
187  Pa&  SCO;  Spokane  t.  Sptfkane  ft  Inland 
Empire  B.  Co.,  75  Wash.  661,  136  Pac.  639. 

[8]  The  gromids  npon  which  the  principle 
was  rested  In  some  of  these  cases  lend  strong 
eoim  to  the  ccmtentloa  of  the  respondent, 
but  It  must  be  remonbered  that  the  cases 
were  determined  la  ti»  absenoe  of  statutes 
requiring  mm  apportionment  ol  costs  and 
without  that  tliong^t  being  in  tlis  mind  of  the 
court  when  the  opinions  were  framed.  The 
language  of  the  court  most  be  coostmed  with 
reference  to  the  questions  aetnally  before 
it,  and,  since  the  a^estton  now  before  as  was 
not  presented  In  any  at  them,  they  cannot 
be  said  to  be  condnslTO  of  It 

tl]  A  railroad  company  wbidi  has  pro- 
cured a  right  of  way  for  its  line  and  laid 
tracks  thereover  cleaiiy  has  a  vested  prop- 
erty right  therein,  and  any  other  company 
crossing  such  right  of  way  Is  bonnd  to  make 
compensation  for  the  pr4^>erty  actually  tak- 
en and  damaged,  regardless  of  any  statutory 
provision  to  the  contrary.  But  a  railway 
company  first  In  time  acquires  no  excluslre 
ri^t  to  the  territory  through  which  it  passes 
or  exclUi^Te  right  to  operate  Its  road  Id  an; 
particular  manner.  Both  under  the  principles 
of  the  common  law  and  by  the  express  provi- 
sions of  the  Constitution  and  statutes  of  this 
state,  Its  line  was  subilect  to  belnff  crossed 
by  the  line  of  another  railroad  company.  The 
language  of  the  Supreme  Court  of  the  United 
States  In  Chicago,  Burlington  &  Q.  B.  v. 
Chicago,  166  C.  S.  226,  IT  Sup.  Ot.  681,  41 
h.  Ed.  979,  Is  applicable.   It  Is  there  said: 

"The  plaintiff  in  error  took  Its  charter  sub- 
ject to  toe  power  of  the  state  to  provide  for  the 
safety  of  the  pubhc,  in  bo  far  as  the  safety  of 
the  fives  and  persons  of  the  people  were  in- 
volved In  the  operation  of  the  nulroad.  The 
cmqumy  laid  its  tracks  subject  to  the  amdl- 
tion  necessaril;  implied  that  their  use  could 
be  so  regulated  by  competent  authority  as  to 
insare  the  public  safety.  And  as  all  property, 
whether  owned  by  private  persons  or  by  cor- 
porations, is  held  subject  to  the  authority  of  the 
state  to  regulate  Us  ass  in  such  mannsr  as  not 
to  unnecessarily  endanger  the  lives  and  the  per- 
sonal  safety  <d  the  people,  it  is  not  a  condmon 
of  the  exendss  of  that  authority  that  the  state 
jdiall  indenmily  the  owners  cA  property  tor  the 
danmge  or  Injary  resulting  from  its  enrdae. 
Property  thus  dawsgsd  or  Injursd  is  not,  vithlzL 


the  meaning  of  the  Oonstitntton,  taken  ftv  pnb- 
lic  use,  nor  is  the  owner  deprived  of  it  without 
due  process  ot  law.  The  requirmnent  that  com- 
pensation be  made  for  private  property  taken 
for  public  use'  Imposes  no  restriction  upon  the 
inherent  power  of  the  state  by  reasonable  r^m- 
lations  to  protect  the  lives  and  secure  the  safety 
of  the  people.  Id  the  recent  case  of  N.  Y.  A  N. 
E.  HaDroad  v.  Bristol,  161  U.  S.  866,  667 
[14  Sup.  Ot  487,  88  L.  Ed.  269].  this 
court  declared  It  to  be  thiwoagiUy  established 
that  the  inhibitions  of  the  Gonstitadon  of  the 
Uaited  States  npon  the  Immiirment  oi  the  ob- 
ligation of  contracts,  or  the  deprivation  of  pro]V 
erty  withont  due  proeesB  or  of  the  eQual  protec- 
tion ot  the  laws^  by  the  states  an  not  vio- 
lated by  the  legitimate  exercise  of  legisIativA 
power  in  secnring  the  public  saftty,  health  and 
morals.  Hie  govemmaatal  power  of  self-pro- 
tection,' the  court  said,  'cannot  be  contracted 
away,  nor  can  the  exercise  of  righta  granted, 
nor  the  use  of  property  be  withdrawn  from  the 
implied  liability  to  governmental  regalation  in 
particulars  essential  to  the  preservation  of  the 
community  from  injun.'  See  New  Orleans 
Gas  Co.  V.  Louisiana  Light  Co.,  115  U.  S.  660, 
6T1  {8  Sup.  Ct  262,  29  L.  Ed.  616]." 

It  Is  therefore  within  the  power  of  the 
state,  whenever  it  deems  the  public  safety 
may  so  require,  to  Impose  upon  railway  com- 
panies whose  tra<^  cross  each  other  at  grade 
the  duty  of  installing  and  maintaining  at 
such  crossing  such  safety  devices  as  the  con- 
ditions may  require.  And  since  such  devices 
are  not  necessary  to  the  successful  (^ration 
of  the  road,  but  are  required  for  the  safety 
of  the  public,  it  would  se«u  to  follow  that 
the  state  might  provide,  without  violating 
the  constitutional  inhibition  against  the  tak- 
ing of  private  property  tot  a  public  use,  that 
the  expense  of  Installing  and  maintaining 
such  devices  conld  be  sKMrtloned  between 
two  railway  companies,  even  though  the  In- 
stallation is  required  to  be  made  at  the  time 
when  the  oae  Is  const ructlng  a  new  track 
across  the  existing  track  of  another.  We  so 
hold,  and,  while  we  think  the  rule  applica- 
ble to  any  form  of  safety  device,  we  think  it 
particularly  applicable  to  the  one  in  que^on, 
since  It  has,  as  we  say,  the  double  purpose 
of  protecting  the  public  and  enabling  each 
of  the  roads  to  more  economically  (^erate  Its 
trains. 

It  follows  from  this  that  the  Public  Serv- 
ice Commission  and  the  trial  court  were 
In  error  In  imposing  the  entire  obllgatlou  of 
Installing  and  maintaining  the  required  inter- 
locking device  tvxm  the  aiM>diant,  unless  it 
can  be  said  that  the  power  to  apportion  the 
expense  between  the  companies  includes  the 
power  to  Impose  It  all  npon  one  of  the  com- 
panies. In  Railway  Co.  v.  Traction  Co.,  79 
Ohio  St  186,  86  N.  a  615<  the  court  held  that 
an  apportionment  of  the  costs  did  not  nec- 
essarily mean  an  eqnal  apportlonmrat,  and, 
in  a  subsevimt  ^40*^  of  the  same  case,  said 
that  to  require  one  company  to  bear  all  of 
the  e^mnae  was  not  an  s^ipoztloiiment;  the 
troe  rule  appaariDg  to  bft  tbgt  n  substantial 
apportloument  is  required. 

So  Intopntlng  tbB  statute,  we  cannot  con- 
dude  in  this  Instance  that  the  order  of  the 
cfmvulsafam  can  stand.  The  record  shows  no 
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equity  la  favor  of  the  one  road  ov«r  tha  ott- 
er. The  order  was  based  entirely  on  the 
principle  that  one  was  first  In  time,  and, 
since  we  conclude  that  this  la  not  sufficient 
under  the  statute  to  relieve  it  from  a  share  of 
the  expense,  It  follows  that  the  burden  of  In 
BtalUnK  and  maintaining  the  interlocking  de- 
vice should  be  divided  equally  between  the 
companies. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  Temanded,  with  Inatmctlons  to 
direct  the  Public  Service  Commission  to  ap- 
portion the  expense  of  installing  and  main- 
taining the  interlocutory  device  mentioned 
equally  between  the  railroad  companies  inter- 
ested. 

MOUNT,  ICAIN,  ELUS.  PABKER,  and 
COJlDWICK,  JJ^  concur. 

HOLCX>MB,  J.  I  concur  tn  the  remit,  as- 
suming that  the  Public  Service  Oommission 
wlU  apportion  the  cost  as  suggest^  In  Ball- 
way  Gwupany  t.  Traction  Co.,  79  Otdo  St 
136,  86  N.  R  6X6.  I  do  not  agree  that  the 
railroad  first  occupying  a  right  of  way  had 
no  superlOT  right  or  equity  as  against  a  sub- 
sequent occupier  of  the  right  of  way  for  the 
purpose  of  crossing.  As  against  It  I  think 
the  first  occupier  baa  a  very  superior  posi- 
tl<xi  and  right.  As  against  the  sovereign, 
of  course,  it  has  not,  but  in  apportioning  the 
costs  Involved  here  the  superior  and  prior 
position  of  the  first  occupier  should  be  given 
very  great  advantage. 


NOBTHEBN  PAO.  BY.  GO.  r.  HIBZBL  et  aL 

SAME  V.  NEUEAH  et  aL 

(Supreme  Court  of  Idaho.  Oct  9,  1916.  On 
Petitions  for  Behearioi^  Dec.  13,  18160 

1.  BOUNDABIES  ^=3l4— CONSTRtTcnON. 

Held,  under  the  United  States  survey,  as 
appears  from  the  field  notes  and  plats  thereof, 
the  Newdl  grant  (rf  6.06  acres  of  land  borders 
OB  Snake  river. 

[Ed.  Noter-For  other  cases,  see  Boundaries, 
Cent  Dig.  H  102-107;  Dec  Dig.  «s»14.] 

2.  BouNnAans  ^s»14— CoitaTBUCTioN. 

HeU,  that  block  2  of  the  dty  of  Lewiaton 
borders  on  Snake  and  Clearwater  rivers. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  102-107;  Dec.  Di^.  «s9l4.] 

3.  Navigablb    Watebs    €=>37(7)  —  Beds — 
BiQHT  TO. 

The  title  to  beds  of  navigable  streams  of  this 
state  docs  not  pass  to  the  patentees  of  the  Unit- 
ed States  by  the  sale  of  lots  or  lands  bordering 
on  such  streams. 

[Ed.  Note^For  other  cases,  see  Navigable 
Waters,  Oent  Dig.  ||  212-216;  Dae.  Dig.  «=s> 
87(7).) 

4.  Navioabzx  Wateks  «=»36(1)— Bed— TnxB 

TO. 

The  state  holds  the  title  to  the  beds  of  the 
navigable  streams  below  the  natural  or  average 


hkh-water  mark,  for  tbe  naa  and  benefit  at  tike 

whole  people. 

W;Ed.  Note.— For  other  cases,  see  Navigatde 
_  Bten.  Cent  Dig.  {{  180-182,  1S4,  200',  Dbc 
Dig.  «=»86(1).] 

6.  GomcoN  Lav  «=912-^optioic— Effbct 

OP. 

Sectiwi  IS,  Bev.  Codes,  by  wUch  Is  adopted 
the  common  Jaw  of  England,  so  far  as  it  is  not 

repugnant  to,  or  in  conflict  with,  the  laws  of  tbe 
United  States  or  the  Constitution  and  laws  of 
this  state,  adopts  only  so  much  of  the  commoo 
law  as  is  applicable  to  the  conditions  of  this 
stat& 

_[Ed.  Note.— For  other  caaes,  see  Common  Law, 
Cent  Dig.  1 10;  Dec.  Dig.  ^12.] 

6.  Navioablb  WATue  «Ba»89Ci>— Bifauax 
OwsEBSHip— Right  to. 

The  recuon  for  the  common^w  role  of  ripa- 
rian rights  does  not  exist  in  this  state ;  there- 
fore that  oommoa>law  rule  does  not  exist  and 
the  common  law  of  ^^■«fl^wi^  under  such  condi- 
tions would  find  another  rule  which  would  fit 
the  case. 

__rEd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ff  239.  241,  242;  Dee.  Dig. 
^^39(2).] 

7.  Navioablb  Waters  4=989(2)— Bifabxait 

BZOHTB— COHHOn  LtAW. 

There  never  waa  a  conunoB-law  doctrine  bk 

England  in  regard  to  such  rivers  as  we  have  In 
the  United  States,  for  the  reason  that  no  such 
streams  exist  in  England.  That  being  tbe  case,, 
there  could  be  no  eoiumon>law  doctrine  in  Eng- 
land as  to  the  conditions  that  did  not  eziat  there. 

[Ed.  Note.— For  other  caaes,  see  Navigable- 
mt^^^Cent.  Dig.  H  280,  241,  242;  Dec.  Dig. 

a  Navigable  Watebs  ^1(4)— Navigabil- 
ity— Statutes. 
In  this  country  the  ebb  and  flow  of  tbe  tide- 
is  not  a  true  test  of  the  navigaUlity  of  a  river, 
and  so  far  as  this  state  is  concerned,  tbe  commoo- 
law  rule  in  regard  thereto  was  merely  an  arbitra- 
ry one  and  not  applicable  here.  The  real  test  of 
the  navigability  of  a  stream  in  this  oountry  Is 
whether  it  ia  in  fact  navigable. 

'Ed.  Note.— For  other  casM,  see  Navigable - 
aters.  Cent  Dig.  I  8 ;  Dec.  «=»1(4)T^ 

9.  Natiqabu   Watebs  ^»86(8>— Bipabuk. 

Owners— BjtQBTs  or. 
The  state  holds  tbe  title  to  the  beds  of  sD 
navigable  streams  in  this  state  for  the  benefit 
of  the  public,  and  the  riparian  own^s  right 
only  extNids  to  the  high-water  mark. 

[Ed.  Note.— For  other  caaes,  see  Navigable- 
Waters.  Gent  Dig.  {  186 ;  Dec  Dig.  «=s»i^(3).J 

10.  Public  LAnna  «=»4— "Pubuc  Doicaih"— 
CoNBTBUCTIOir  OS  Xbbhs. 

The  terms  "public  lands"  and  "public  do- 
main" are  used  in  the  United  ^tates  statutes  and 
decisions  to  designate  such,  lands  as  are  subject 
to  sale  or  othev  disposal  under  the  general  lawa- 
of  the  United  States  or  the  states,  and  are  habit- 
ually used  by  the  Legislature  to  describe  su^ 
lands  as  are  subject  to  sale  or  other  diipoaal. 
under  the  gweral  laws  of  the  atate. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Cent  Dig.  I  6;  Dec.  Dig.  «=>4. 

For  other  definitions,  see  Words  and  Pbrases, 
First  and  Second  Series,  Pnblle  Land ;  Public 
Domain.] 

11.  Navigable  Watebs  «=337(7)— Obahtb  » ■ 
Land  Bobdbbing  on— Eptect  or. 

Grants  by  the  United  States  under  the  pnlH 
lie  land  laws  of  the  government  of  lands  border' 
ing  on  or  bounded  by  navigable  waters  do  nobc 
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Hi  Ouir  om  tSKb,  ■ny  tiltla  or  rttht  be- 
'  fwater  awk. 

.   Note.— For  other  cue*,  mo  Navigable 

Patera,  Cent  Dig.  ||  212-21S;  Dee.  Dig.  «=> 

8T(7).] 

12.  Natioablb  Watibs  4»86(2>-^Bxfabiav 
Ow:n5B9— Rionrs  or. 

We  have  bo  statute  law  grantfaw  a  tiparian 
owner  on  a  navigable  stream  the  bed  ol  aoeh 

stream  or  any  portion  thereof. 

FEfi.  Note.— For  other  casos.  sre  Navigable 
Waters.  Cent  me.  H  180-183,  185,  187,  196; 
Dec.  Dig.  «s>36<2).1 

13.  Navigable   Watbbs  «s936(3)— Bed  or 

NAV30ABI.E  WATEB  AB  "POBUO  JUANDS.'* 

The  "pnblic  lands"  referred  to  in  article  9 
of  the  state  Conatitution,  and  which  are  subject 
to  disposal  by  the  state  laud  board  UQder  laws 
to  be  enacted  by  the  Legislature,  do  not  include 
the  beda  of  aavigaUe  watera  or  landa  thareonder 
below  high-water  mark. 

[Ed.  Note.-^or  other  caaea,  aea  Navigable 
Watera,  Gent  Dig.  1 186 ;  Dee.  Dig.  4»36(3).l 

14.  PrrBUO  Lahds  «S914S56.  New.  vol.  9  Key- 
No.  Series— State  Land  Hoard— Powf.«s  of. 

Tbe  rights  of  the  state  land  board,  nnder  onr 
present  law,  so  far  as  the  pubiic  landa  of  tbe 
atate  arc  concerned,  are  confined  to  landa  ez- 

{treaa^  granted  by  act  of  Congreaa  and  to  auch 
ands  aa  are  aubject  to  aettlemmt  and  sale. 

15.  Pdbijg  Lands  «=»14&H.  New,  voL  9  Key- 
No.  Scries— Disposal—Public  Land  Boabd. 

Under  tbe  provisions  of  sections  4,  0,  8,  9, 
10.  and  11  of  tbe  Admission  Bill,  admitting 
Idaho  aa  a  state,  a  grant  of  a  deaignatad  number 
of  acres  of  land  for  specific  purposes  was  made, 
ond  the  constitutional  proviflions  found  in  article 
9  of  tlie  Ccnstitntion,  granting  to  the  state  board 
of  land  commiaatonera  oontnu  over  and  dlapoaal 
of  all  public  lands,  zelatea  only  to  the  landB 
granted  to  the  state  for  apeeific  pnrpoae& 

16.  Navigable  Watebs  ^36(1)— Bedb— Ti- 
tle TO. 

The  title  to  the  beda  oi  navigaUe  atreams 
passed  to  the  atate  on  its  admission  into  the 
Union,  without  any  Ktecial  grant,  for  the  benefit 
of  the  public,  and  the  atate  acquired  abaolute 
pruperty  in,  and  dominion  and  sovexeignty  ovw, 
all  soils  under  tbe  navigable  watera  within  its 
borders. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  iS  180-182,  184,  200;  Dec. 
Dig.  «=»a6<l).] 

17.  Navigable  Watebs  «»36(1>— Duty  or 
Iaoislature. 

It  is  tbe  duty  of  the  Legislator*  to  enact 
proper  lews  for  the  management  and  control  of 
the  beds  of  such  waters. 

[Ed.  Note.— For  other  caaea,  aee  Navigable 
Waters,  Cent  Dig.  ||  180-182,  184,  200;  Dee. 
Dig.  «a»3tt<D.] 

18.  Navioabix  Watebs  «s»3<)(8)— Ripabiar 

PBOPBXXTOBS— ^UOUTB  OT. 

Wherever  a  city,  town,  or  village  ia  a  ripa- 
rian owner  on  navigable  waters,  it  takes  title  to 
the  lands  owned  by  it  to  high-water  mark. 

[Ed.  Note.— For  other  casea,  see  Narisrable 
Waters,  Cent  Dig.  {  18U;  Dec.  Dig.  ^8e(8).J 

19.  Navigable  Watebs  ^»87(4)— fiTBBAH^ 
BiGHTa  or  Pabtieb. 

Held,  under  the  various  acta  passed  by  the 
territorial  and  state  Iiegislaturee,  granting  to 
the  citj  of  Lewiston  certain  rights  ut  regard  to 
said  nvera  and  the  right  to  aell  or  lease  any 
pcopw^  dedicated  to  any  apedSc  pubiic  use, 
the  state  did  not  part  with  ita  title  to  the  beds 
of  said  waters,  since  the  I^egislature  could  not 
thus  alienate  such  title,  and  anch  acta  of  the 
La^alature  must  be  oonstmad  ao  n  not  to  par- 


Bftlt  tte  dty  to  narcaMaUy  Intartea  wltii''aa 
uae  of  aoeh  rlvws  by  ti&e  pttbUe. 
jEd.  Nota^For  other  easaa,  aee  Navigable 

Waters,  Cent  Dig.  |i  211,  218-222;  Dec.  Dig. 
«=937(4).l 

20.  Quieting    Tnu    «S3B2  —  Judorhht — 

Right  to. 

Held,  that  th«  title  to  the  bads  of  aaid 
streams  should  not  be  qnleted  In  dtber  the  ap- 
pellant or  respondent. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  |i  99,  102,  1(»;  Dec.  Dig.  «» 
SSL] 

On  Patitlons  for  Baheanng. 

21.  BAiiAOADa  ^3»75(8)— Right  of  Way— 

EASEUENT3. 

Held,  that  under  the  provisions  of  ordinance 
No.  218  of  the  city  of  Lewiston.  grantii^  to  iba 
Northern  Pacific  Railway  Company^  its  auoceft- 
sors  and  assigns,  tbe  use  of  A  sQ'eet  in  said  city, 
said  corporation  is  graoted  an  eascmcut  which  is 
irrevocable  as  loug  as  said  Railway  Company  or 
ita  assigns  occupy  aaid  street  tor  railway  pur- 
poses, and  that  said  Railway  Onnpasy  ia  en- 
titled to  a  decree  in  the  lower  court,  decreeing 
to  it  and  its  assigns  the  right  to  the  use  of  said 
A  street  for  railway  purposes,  with  the  rights  of 
a  riparian  owner  from  the  interaactloB  of  said 
A  street  with  Sifth  street  to  the  eaaterly  end  of 
block  1. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C«it.  Dig.  I  185 ;  Dec.  Dig.  *»7B(3).J 

Appeal  from  Disttlct  Court,  Nei  Perce 
OoDnty;   Edgar  0.  Steele,  Judge. 

Actions  by  tbe  Northern  Pacific  Railway 
Company  against  D.  C  Hlrzel  and  another 
and  the  City  of  Lewiston  and  others,  and  by 
the  Northern  Padflc  Railway  Company 
against  Gasper  Neukam  and  the  City  of  Lew- 
iston and  others.  From  Judgments  quieting 
title  in  the  Mayor-TmBtee  for  the  City  of 
Lewiston,  plaintiff  appeals.  Reversed  and 
remanded,  wltb  dlrectttfis. 

Actions  to  quiet  title  to  certain  parts  of 
tbe  beds  of  the  Snake  and  Clearwater  rivers 
bordering  on  tbe  city  of  LewlstuL  Judgment 
quieting  title  In  the  mayor-trustee  tat  tbe 
dty. 

James  B.  Babb,  of  Lewiston,  for  appellant. 
Cbas.  H.  Chance,  Fred  E.  Butler,  and  Mc- 
Namee  &  Hara,  aU  of  Lewiston,  for  respond- 
ents. 

SULLIVAN,  C.  J.  Tbis  appeal  Involves 
two  actions  brought  by  tbe  appellant,  tbe 
Northern  Padflc  Railway  Company  (whlcb 
will,  for  convenience,  bereafter  be  colled  tbe 
Railway  Company),  tme  against  D.  G.  Hlrzel 
and  wife,  and  the  other  ag&lnst  Caq^r  Neu- 
kam. Hie  actloa  against  Ulnel  is  to  quiet 
title  against  HIrael  and  wife  to  land  between 
tbe  bonks  of  Snake  river  ond  the  center  of 
tbe  main  streom,  inclndlng  on  nnanrveyed 
Island  occwled  by  reqwndent  HIteAI  at  the 
continence  of  the  CleorwHter  and  Snohe  liv- 
os  ot  the  city  of  Lewlstcn,  and  moy  ior 
conveolenoe  be  reCrared  to  os  tbe  Snake  Biviv 
Cose.  Tbe  suit  ogolnst  Neukam  is  to  quiet 
title  to  land  between  tbe  bonk  of  Clearwoter 
river  and  tbe  caiter  of  tbe  stream  at  tbe  foot 
and  west  of  FUth  street  and  north  of  block 
6  and  from  A  street  north  of  sold  block  in 
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Bald  (lt7  of  Lewlston,  and  mu  be  referred  to 
as  the  Clearfrater  Oaae. 

Jidin  B.  Morris,  as  ma^or-tniBtee  of  the 
dty  of  Lewlston,  filed  a  complaint  In  tnter- 
vaittoQ  In  each  cas^  wber^y  be  claimed 
for  the  dty  as  mayor-tniBtee,  the  land  claim- 
ed by  the  plalntlfl  and  prayed  that  title  be 
quieted  In  him  as  tmstee  for  the  dty.  Hlr- 
sel  filed  bis  answer  and  Nenkam  defaulted 
and  thereafter  made  a  motion  to  open  the 
default,  which  was  denied,  and  bis  answer, 
filed  after  default  was  altered,  was  stricken 
from  the  files,  and  he  did  not  thereafter 
answer. 

Dpm  tiie  Issues  made,  indgment  and  decree 
In  eadi  case  was  altered  In  fiiTor  of  the 
mayor-trustee  and  the  title  to  tbe  land  in- 
volved quieted  in  him. 

The  plalntUt,  the  Railway  Company,  ap- 
pealed from  the  judgment  entered  In  both  of 
said  cases.  Meltber  of  the  defendants,  Bir^ 
lel  or  Neukam,  appealed,  and  the  controversy 
In  this  court  Is  now  between  t2ie  Railway 
Company  and  the  mayor^tnurtee  alone.  It 
appears  that  the  Railway  Oompany  claims 
the  title  of  the  state  U  weU  as  tlUe  under 
the  patetnts  from  the  United  States  and  by 
vacation  of  streets  fran  the  city;  the  mayor- 
trustee  In  both  cases  dalms  title  by  virtue 
ol  a  townslte  patent,  by  advecBe  possesalon, 
by  deed,  by  relinquishments,  by  grant  from 
the  state,  and  perhaps  through  some  other 
sources. 

Numerous  errors  are  assigned,  a  number  of 
which  involve  the  sufficiency  of  the  evidence 
to  support  the  findings  of  the  court,  and 
some  involve  questions  of  law  wherein  it  is 
claimed  the  court  erred  in  the  trial  of  the 
case,  and  a  reversal  of  the  Judgment  is  de- 
manded. 

In  order  that  the  issues  involved  In  the 
two  cases  under  consideration  may  be  more 
readily  understood,  a  brief  history  of  the  city 
of  Lewiston  and  of  the  title  to  the  land  in- 
volved will  here  be  given. 

[1 , 2]  The  land  upon  which  the  dty  Is  situ- 
ated Is  at  the  junction  of  the  Clearwater  and 
Snake  rivers;  Snake  river  being  on  the 
westerly  side  of  the  dty,  and  the  Clearwater 
on  the  northerly  side  thereof.  There  was 
some  settlement  made  there  as  early  as  1861. 
When  first  settled.  It  was  a  part  of  the  terri- 
tory of  WaBhington  and  the  dty  of  Lewiston 
was  incorporated  as  a  dty  by  a  legislative 
act  of  that  territory  early  in  1863.  See  Loc. 
&  Priv.  Laws,  Wash.  1863,  p.  48.  In  that  act 
the  western  bouodaxy  of  the  dty  was  flxed 
aa  ttte  middle  diannel  of  the  Snake  river  and 
the  northern  boundary  was  the  middle  dian- 
nel of  (Uearwater  xbm.  Idaho  was  organ- 
iced  as  a  tantoty  on  Mardi  8, 1868,  And  In 
1907,  by  leglslatlTe  act,  the  Lewiston  dty 
boniidary  was  extended  across  and  b^ond 
the  CtearwMer  river.  Bess.  L.  1907,  p.  849. 
When  said  dty  was  firat  settled  it  was  a 
part  of  tiie  Nez  Perce  Indian  reservation.  It 
appears  that  the  Indians  executed  an  agree- 
ment In  writing  with  one  EUtbert  Newdl  <m 


the  9tb  day  of  June,  1801,  wUdi  agreeiieDt 
was  signed  by  the  chiefs  of  the  Nes  Peroa 
tribe,  granting  to  Newdl  a  traet  of  land  bor* 
derlng  on  the  easterly  bank  of  Snake  river 
within  the  presmt  limits  of  the  dty  of  Lew- 
iston, conMstlng  of  B.OS  acres.  The  treaty 
between  the  government  and  the  Indians  ex- 
tinguishing their  title  to  the  land  aa  whldi 
the  dty  is  located  was  concluded  on  June  9, 
1863,  and  was  ratified  ^ril  17.  1867.  and 
thereafter  the  survey  of  the  Newdl  tract  was 
made  on  September  28  and  29,  1868.  Said 
tract  is  described  inf  metes  and  bounds,  twlng 
260  yards  on  the  easterly  side,  100  yuds  at 
the  northerly  aid,  aaA  yards  on  the 

southerly  eaA,  the  westerly  Vtaa  bordering  «i 
Snake  river.  It  Is  the  contention  of  the  lntra- 
xeaen  In  the  HirMl  Case  that  tlie  westerly 
side  line  of  said  Newdl  gnmtUmlts  the  owners 
ship  of  the  lands  within  the  exterior  bound- 
ary lines  of  said  gran^  and  that  the  owner* 
ship  does  not  extend  to  the  thread  of  said 
river.  The  land  indoded  in  said  grant  is 
owned      ibe  anidlant  Railway  Oompany. 

Patent  from  the  government  was  not  is- 
sued to  Newell  until  nearly  12  years  after 
the  Indians  had  executed  said  Instrument 
In  writing  to  Newell,  and  nearly  ^  years 
after  said  treaty  was  entered  into. 

The  survey  of  the  Newell  grant  was  made 
prior  to  the  survey  by  the  government  of  the 
other  lands  Involved  in  this  case,  and  at  the 
time  the  Newell  grant  was  surveyed  the  gov- 
ernment bad  not  run  the  meander  line  of 
Snake  river.  It  appears  that  the  government 
ran  said  meander  line  September  26,  1870, 
and  that  on  September  8,  1873,  the  govern- 
ment made  a  survey  of  the  legal  subdivisions 
now  included  in  said  dty,  and  on  June  1, 
1874,  such  government  survey  was  approved. 

In  August,  1874.  E.  B.  True  made  a  survey 
and  plat  of  the  Lewiston  town  site,  and  on 
April  10,  1875,  patent  for  the  Lewiston  town 
site  was  Issued  by  the  government  to  tbfr 
mayor-trustee  of  said  town.  The  defendant 
Hlrzel  was  a  squatter  on  a  sandbar  In  Snake 
river  Immediately  west  of  the  Newell  tract 
and  of  blodE  2  of  said  dty  as  surveyed  by 
said  True.  The  land  claimed  by  Hirzd  at 
ordinarily  hl^  water  Is  an  Island,  in  very 
high  water  it  Is  entirely  submerged,  and  In- 
very  low  water  it  Is  a  peninsula.  Xbe  gov- 
ernment has  refused  to  make  a  surv^  of 
this  peninsula  or  Island. 

The  land  bordering  on  the  Clearwater, 
squatted  on  by  defendant  Nenkam,  la  entire- 
ly submerged  during  high  water,  except  per* 
haps  that  portltm  <hl  whicb  bnildlnga  are  sit- 
uated, and  they  are  in  .what  was  platted  by 
True  as  A  street  of  said  dty.  However, 
since  judgment  and  decree  was  entered 
against  Hlnel  and  Neukam,  and  the9  luive 
not  appealed,  thdr  rights  are  not  Inrolved  in 
this  controversy  between  Ote  appellant  end 
the  mayor-trustee. 

We  herewith  Insert  a  copy  of  a  portloa  of' 
the  oflldal  plat  of  Tme's  survey  of  said  town 
site  showing  the  land  in  controversy: 
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The  foHowing  la  a  plat  ot  the  gorenunent 
SDzrey  ot  a  part  of  aeaOm  86,  townithlp  86 
lance  6  W.  B.  M. 


A  part  of  Oi0  town  rito  of  LewMoa  W  lo- 
cated on  Mid  ncUon  88.  Bnrreyor  True  «nr- 
reyed  and  platted  only  a  part  of  tlie  land 
patented  to  the  mayor-trustee,  and  the  pat- 
ent indndes  BtHM.  mam  tat  which  the  may- 


or-troBtee  paid  $701.51^  that  being  at  the 
rate  €t  S1.26  per  acre  The  said  Newell 
grant  of  6.06  acres  Is  in  lot  2  of  said  .section, 
as  shown  by  the  government  Bttrvey.  Said  lot 
contains  4S.90  acres  indndlng  said  Newell 
grant  Deducting  the  6.06  acres  Included  In 
the  Newell  grant  from  tSie  48^  acres  con- 
tained In  said  lot,  leavaa  88^  acres  In  said 
lot  for  whtcta  Ow  sold  mayor-tnistee  paid  at 
the  rate  of  fl.25  per  acr&  It  will  he  obserr- 
ed  from  the  gOTemment  plat  that  said  Snake 
river  borders  on  the  westerly  side  of  said  lot 
2,  and  the  CSeanrater  river  borders  It  on 
the  north.  While  there  is  some  contention  as 
to  whether  the  Newell  grant  bordered  on 
Snake  river,  the  government  survey,  as 
shown  by  said  plat,  settles  that  matter  In  fa- 
vor of  the  contention  that  said  lot  2  and  the 
Newell  grant  border  on  said  Snake  river  on 
the  west  and  Is  coterminous  with  the  govern- 
ment meander  Une  of  said  rivers  along  said 
lot.  The  United  States  survey  field  notes  of 
the  Newell  grant  show  that  said  grant  bor- 
ders on  Snake  rlv«r.  The  field  notes  read  in 
part  as  follows: 

'TTo  determine  the  coarse  of  the  east  bound- 
ary of  the  tract,  I  ran  a  temporary  line  north 
from  the  place  of  beginning  200  yards,  and 
commenced  at  the  right  bau  of  Snake  river 
due  west  of  this  point,  and  measured  east  100 

Jarda,  and  set  up  an  object  *  *  •  The  bank 
eins  nearly  perpendicular,  I  set  a  witness  cor- 
ner S  feet  east  of  the  line  comer.  *  *  *  S. 
7^  degrees  W.  from  true  comer,'  along  the 
zlj^t  bank  «(  Snake  rivsr  ivstceam,  •  *  • 
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Mng  40.70  yardi,  Bet  the  S.  W.  corner  on  bank 
of  Snakcrrlrer." 

It  appears  from  the  field  notes  and  plats 
tatrodnced  in  evidence  that  It  was  Intended 
that  the  Newell  grant  should  border  on  Snake 
river  and  it  did  border  <m  said  river.  Plain- 
tUFs  Exhibit  N,  above  Inaerted,  shows  tbat 
lota  1  and  2  on  the  nwtb  btvder  <«l  Clearwa* 
ter  river.  However  Qiat  may  be»  It  oumot 
diange  the  main  question  bere  jHresented  for 
determlnatlMi,  and,  as  we  imderstand  the 
case,  both  parties  dedre  to  have  the  qnes- 
tl<m  settled— that  is,  whether  the  cit7  or  the 
Railway  Company  has  the  title  to  Uie  bed  ot 
said  streams  bwdolDg  <m  the  city  of  Lewta> 
ton  below  high-water  marie,  from  the  bank 
to  the  (»nter  of  aaid  streams. 

Counsel  tor  respondents  lays  e(»iBlderable 
stress  upon  the  survey  and  plat  made  by  one 
OuUland,  which  plat  shows  the  meander  line 
of  Snake  river  considerably  west  of  the  west 
boundary  of  the  Mbwell  grant  Tbls  plat 
was  not  pot  In  evidence.  According  to  Gail- 
land's  testimony  and  his  plat,  the  government 
meander  line  extended  out  Into  Snake  river. 
He  claimed  there  was  some  mistake  In  the 
government  survey,  and  that  in  order  to 
correct  It,  under  the  rules  established  by  the 
Interior  Department,  it  threw  the  greater 
part  of  the  meander  line  out  luto  Snake  riv- 
er. His  testimony  Is  so  at  variance  with 
the  government  plat  It  should  not  be  given 
much  wel^t,  since  be  testified  that  he  did 
"not  know"  the  west  line  ot  the  Newdil 
tract  was  coterminous  with  the  bank  of 
Snake  river. 

[t-6]  This  court  held  in  Callahan  v.  Price, 
26  Idaho,  74S,  146  Pac  732,  that  a  patent 
from  the  United  States  for  land  bordering  on 
a  navigable  lake  or  stream  extended  no  fur- 
ther than  the  natural  hlgfa-water  line,  and 
at  page  754  of  26  Idalio,  page  734  of  146 
Pac.  of  said  opinion  the  court  said: 

"It  is 'therefore,  we  think,  the  settled  law  of 
this  etate,  that  no  title  to  islands,  lakes  or  the 
bed  of  naTieable  streams  passes  to  the  paten- 
tees of  the  Uoited  States  b;  the  sale  of  border 
lots,  and  that  the  state  holds  the  title  to  the 
beds  of  navigable  lakes  and  streams  below  tbe 
natural  high-water  mark  for  the  use  and  benefit 
of  tbe  whole  people,  and  that  tbe  right,  title  or 
interest  of  npanan  proprietors  or  owners  of 
uplands,  to  such  shores  are  determined  by  tbe 
laws  of  the  state,  subject  only  to  the  rights 
vested  by  the  Ooustftutlon  of  the  Umted 
States." 

In  that  case  the  court  expressly  overruled 
Johnson  V.  Hurst,  10  Idaho,  308,  77  Pac.  784, 
Lattig  V.  Scott,  17  Idaho,  506,  107  Pac.  47. 
Johnson  v.  Johnson,  14  Idaho,  G61,  90  Pac 
499,  24  Ll  R.  A.  (N.  S.)  1240,  and  Ulbright  v. 
Basllngton,  20  Idaho,  530,  119  Pac  202,  294, 
in  so  &r  as  said  cases  conflict  with  the  doc- 
trine laid  down  in  tbe  Gallahan-Price  Case. 

Counsel  for  tike  reflective  partlea  have 
filed  exhaustive  briefs  ia  which  are  reriew 
ed  many  of  tbe  «uea  pro  and  con  upcm  tbe 
question  bere  Involved.  It  la  contended  by 
counsel  fbr  appellant  that  1^  tbe  pzovlaloiui 


of  aecU(«  IS  of  our  Bevleed'  Codes,  thiff  tt&t^ 
adopted  the  common-law  doctrine  of  Eng< 
land,  to  tbe  effect  that  tbe  ownersh^  in 
freab  water  streams,  or  tbe  beds  thereof, 
extends  to  the  thread  of  the  stream.  Said 
section  1b  aa  follows: 

"The  common  law  of  Sbgland,  so  for  as  It  is 
not  repugnant  to,  or  inconsistent  with,  the  Con- 
stitution or  laws  of  the  United  States,  In  all 
cases  not  provided  for  in  these  Revised  Codes, 
is  the  rule  of  decision  in  all  the  eoarts  of  this 
state." 

By  tbe  adoption  that  section  this  rtate 
did  not  adopt  tbe  comm<»  law  of  Bo^nd 
when  8Dc3i  common  law  was  inapplicable  to 
the  conditions  of  the  state.  Tbe  territory 
and  state  of  Idaho,  following  the  lead  of  oth- 
er states  having  similar  statutory  provi- 
sions, only  adopted  such  provisions  of  the 
common  law  as  were  applicable  to  the  con- 
ditions of  the  state.  The  Eugllah  doctrine  of 
riparian  rights  has  been  repeatedly  held  not 
applicable  to  this  country,  especially  aa  to 
navigable,  nontldal  rivers  and  lakes,  since 
such  rivers  and  lakes  did  not  erist  In  Eng- 
land. The  Nevada  statute  in  regard  to  adopt- 
ing the  common  law  of  England  is  substan- 
tially the  same  as  our  own,  and  in  Reno 
Smelting  H.  A  R.  Works  v.  Stevenson,  120 
Nev.  269,  21  Pac.  S17.  4  L.  R.  A.  60,  19  Am. 
St  Rep.  364,  tbe  court  held  that: 

Tbe  "Nevada  General  Statutes,  3021,  adopt- 
ing 'the  common  law  of  England  so  far  aa  it  is 
not  repugnant  to  or  In  confiict  with  tbe  *  *  * 
laws  of  the  United  States,  or  the  Oonstittttion 
and  laws'  of  that  state,  adopts  only  so  much 
of  the  common  law  as  is  app&cable  to  the  cmi- 
dltion  of  that  state." 

[6-1]  Only  such  portions  of  the  common 
law  of  England  as  were  applicable  to  the  con- 
ditions of  this  country  have  been  adopted 
by  the  several  states  of  this  country.  Boyer 
V.  Sweet,  4  111.  (3  Scam.)  120;  Stuart  v.  Peo- 
ple, 4  111  (S  Scam.)  895,  404;  Ponltney  v. 
Ross,  1  Daa  (Pa.)  2ST  (288),  1  L.  Ed.  117; 
Seeley  v.  Petos,  10  111.  (6  Oilman)  180, 160. 

It  was  stated  by  the  coort  In  Sbewel  v. 
FeU.  8  Yeatea  (Pa.)  17,  that  it  was  the  prov- 
ince of  the  courts  to  judge  In  what  cases  the 
rules  of  the  common  law  should  be  relaxed, 
owing  to  the  dUTer^ice  In  the  conditions  ex- 
isting in  this  country ;  and  in  People  v.  Ca- 
nal Appraisers,  33  N.  T.  461.  482,  the  court 
said; 

"I  think  no  doctrine  better  settled  than  that 
snch  portions  of  tbe  law  of  England  as  are  not 
adapted  to  our  condition,  form  no  part  of  the 
law  of  this  state.  This  exception  includes  not 
only  Bueh  laws  as  are  inconsistent  with  the 
spirit  of  our  institutions,  but  such  aa  were 
framed  with  special  reference  to  the  physical 
conditicm  of  a  country  differing  widely  from  our 
own." 

"The  commoi  law  of  England,**  said  Judge 
Story,  "la  not  to  be  taken.  In  all  respects, 
to  be  that  of  America.  Our  anoestors  broogU 
with  them  Its  gmeral  principle^  and  dalmed 
it  as  their  birthright ;  but  they  brongbt  with 
them  and  adopted,  only  that  portion  which 
waa  applicable  to  their  sttnatlon.''  Tan  Ness 
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ir.  PaAard,  27  TT.  81(2  Pet) '144,  7  X..  Ed. 
374. 

The  common  law  of  England  as  to  riparian 
lights  li48  not  been  adopted  hy  this  state. 
In  McMums  r.  Carmldiael,  8  Iowa,  1,  we 
think  the  court  correctly  Bolved  the  ques- 
tion as  to  whether  or  not  ttie  e<xnmon-law 
•doctrine  of  Bngland,  as  to  the  ownership  of 
the  beds  of  navigable  fredi-water  streami), 
should  be  applied  to  large  rirera  of  the  Unitr 
■ed  States,  by  stating  In  svbstance  that  there 
never  was  any  common-law  doctrine  In  Eng<> 
land  In  regard  to  sndi  streams,  for  the  sim- 
ple reastm  that  saCh  streams  did  not  exist 
In  England;  that  Qierefore  there  could  be 
no  common-law  doctrine  In  Bngland  as  to 
<x}ndltlon8  that  did  not  exist  there.  It  was 
the»e  held  that  the  ebb  and  flow  of  the  tide  Is 
not  a  real  and  virtual  teat  of  the  navigability 
of  .a  river,  and  that  that  rule  la  merely  an 
arbitrary  one  and  Is  not  supported  by  rea- 
aoa ;  that  the  real  test  of  the  navlgabUlty  of 
a  stream  la  whether  It  la  In  fact  navigable ; 
that  that  fact  Is  the  toundatloa  for  nav- 
IgablUty  in  law. 

From  the  decisions  It  will  be  observed  that 
those  states  which  have  no  navigable  waters 
other  than  thwe  where  the  tide  flows  or 
whose  rivers  are  small  and  their  effectual 
navlgabUlty  Is  limited,  or  nearly  so,  to  the 
ddal  waters,  have  held  more  nearly  to  the 
asDal  coounoa-law  test  and  have  applied  the 
ccmseqnences  as  Inferred  at  common  law; 
while  those  states  which  have  less  relation 
to  the  salt  waters  or  whose  rivers  are  large 
and  depend  less  upon  tidal  waters  for  their 
navlgabiU^  In  fact  have  been  Inclined  to 
depart  from  the  common-law  rule. 

Tho  ooort  In  UcAIanns  v.  Gannidhaelt 
supra,  very  pertinently  asks  the  question 
whether  the  rules  and  teats  which  are  appli- 
cable enough  to  the  rlvnlets  oC  Bngland  shall 
be  taken  to  measure  those  waters  whose  flow 
Is  through  the  climates  and  sous  of  the 
earth,  and  navigable,  in  fact,  hundreds  and 
In  some  cases  ttonssuds  of  milas  ^tove  the 
flow  of  tbe  tldfr 

[f-11]  We  therefore  hold  that  the  beds  of 
the  Snake  and  Clearwater  rivers,  they  being 
navigable  rivers,  belong  to  the  state  and  are 
held  for  the  benefit  of  the  publla  The  state 
holds  the  title  for  the  benefit  of  the  public 
and  la  not  limited  In  its  right  or  title  to  the 
easement  or  right  of  way  over  such  beds. 
As  held  In  Bowman's  Devisees  &  Burnley  v. 
Wathen  et  al,  2  McLean,  376,  Fed.  Cas.  No. 
1,740,  on  navigable  streams  the  riparian  right 
does  not  extend  beyond  high-water  mark. 

Some  question  is  raised  as  to  whether  the 
beds  of  the  navigable  streams  of  the  state 
ccnne  within  tbe  terms  "public  lands"  or 
"public  domain."  Those  terms  are  used  in 
the  United  States  statutes  and  decisions  to 
designate  such  lands  as  are  subject  to  sale 
or  other  disposal  under  the  general  laws 
of  the  United  States  or  states,  and  are 


not  held  bade  or  reserved  for  any  special  or 
governmental  purpose.   32  Cyc  7TO. 

In  NewbaU  v.  Sanger,  82  D.  8.  781.  23  U 
Ed.  769,  the  court  said: 

'^e  words  'public  laodi^  are  habltnslly  used 
In  onr  legislation  to  describe  such  as  are  sub- 
ject to  sale  or  other  disposal  under  general 
lewB.'*  Leavenworth  B.  R.  Co.  v.  U.  S.,  82  U. 
S.  760.  28  L.  Ed.  684;  Doolan  v.  Carr,  126  U. 
S.  618,  8  Sap.  Ot.  1228,  81  L.  Ed.  844;  Mano  v. 
Tacoma  Land  Co.,  153  U.  S.  2T3,  14  Sup.  Ct. 
820,  38  L.  Ed.  714;  Barber  Lumber  Co.  v.  Gif- 
ford.  25  Idaho.  654, 189  Pac  657;  Moss  &  Bro. 
V.  Ramey,  25  Idaho,  1,  186  Pac.  608. 

It  will  not  be  seriously  ctrntended-that  the 
lands  below  high-water  mark  of  the  naviga- 
ble streams  of  the  state  are  subject  to  sale 
or  disposal  under  any  existing  general  laws 
of  the  state  as  "public  lands,"  regardless  of 
tbe  fact  that  tills  court  in  Its  early  ded- 
sltms  emdeavored  to  estabUsh  a  law,  which 
was  dearly  a  legislative  act  aoA  not  Jndi- 
dal. 

In  BarbO'  Lumber  Go,  v.  Oifford,  25  Idaho, 
651,  139  Pa&  557.  this  court  held: 

"We  have  do  statute  law  whatever  nan  ting 
a  riparian  owner  the  bed  of  the  atream."  Moss 
V.  Barney,  25  Idaho,  1,  136  Pac.  60a 

In  Shlvely  v.  Bowlby,  152  U.  S.  1,  14  Sup. 
Ot  548,  88  L.  Ed.  831,  it  was  held  that 
grants  by  the  United  States  under  the  public 
land  laws,  of  lands  bordering  on  or  bounded 
by  navigable  waters,  do  not  convey  of  their 
own  force  any  title  or  ri^  below  high- 
water  mark. 

"Public  lands,"  such  as  are  referred  to  In 
article  8  of  the  state  Constitution,  and  which 
are  subject  to  disposal  by  the  state  land 
board  under  the  laws  enacted  or  to  be  enact- 
ed by  the  Leglalature,  do  not  Include  the 
beds  of  navigable  waters  or  lands  there- 
under below  high-water  mark.  The  rights 
of  the  state  land  board  are  confined  to  lands 
expressly  granted  by  act  of  Congress  and  to 
such  lands  as  are  subject  to  settlement  and 
sale.  Section  4  of  the  Idaho  Admission 
Bill  Is  a  grant  of  sections  16  and  36  in  each 
township  for  the  support  of  the  common 
sdiools.  Section  6  grants  certain  lauds  for 
the  construction  of  public  buildings.  Sec- 
tion 10  grants  80,000  acres  of  land  for  an 
agricultural  college,  and  section  U  is  a 
grant  at  a  designated  number  of  acres  for 
specific  purposes,  and  our  constitutional  pro- 
vislcoi  granting  to  the  state  board  of  land 
commissioners  control  over  and  disposal  of 
all  public  lands  relates  only  to  these  lands 
granted  to  the  state  by  tbe  act  of  Congress 
above  mentioned,  for  specific  purposes.  We 
find  nothing  in  the  Idaho  Admission  BlU  or 
In  the  Constitution  that  makes  any  men- 
tion ct  the  beds  of  streams  of  navigable  wa- 
ters. The  title  to  the  beds  of  navigable  wa- 
tera  passes  to  the  several  states  on  their 
admission  as  states,  wltbost  any  special 
grant,  fm  tke  benefit  of  tbe  pnbUc,  and  no 
general  law  has  be«  made  by  tbe  L^lsla- 
tu»  In  regard  to  tSm  dlsposMpn  or  proper 
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control  of  nieh  lAnOs  for  the  benefit  of  flie 
public. 

In  tbe  Emma  8.  Petenon  GaaeC  S9  Lsnd 
Dee.  666,  It  Is  said: 

"Upon  the  admisglon  of  a  Btate  Into  the 
Union  it  acqalrea  ab^olate  proper^  in  and  do- 
minion and  80Ter«igntT  over  all  aoiU  onder  the 
narisable  waters  mthni  its  borders."  (See  de- 
cisions of  tbe  Sapreme  Goart  of  the  United 
States  dted  In  the  abore  ease.) 

[17-20]  Upon  the  admlsdon  of  Idaho  into 
the  Union,  it  aoanlred  absolnte  property  In, 
and  dominion  and  somelgnly  over,  the  beds 
of  the  navigable  waters,  and  It  Is  the  dat7 
of  the  LeglBlatnie  to  enact  itn^er  lavs  for 
the  management  and  control  of  the  beds  <A 
snch  waters.  Bat  the  state  dioald  r^aih  flw 
title  for  the  braiefit  of  the  general  pabUc  and 
»iact  proper  leglslatioii  for  ttie  contnd  of 
snch  lands  for  the  boieflt  of  all  tbe  peasfln. 

We  will  next  consider  the  sonrco  and  ex- 
tent of  the  trustee's  tide  to  the  wator  front 
bordering  tm  said  rivers. 

Wherever  the  mnnietpall^  Is  a  riparhm 
owner  on  Oils  water  front,  it  wordd  take  ti- 
tle, under  the  late  dedslons  of  this  court,  to 
high-water  mark.  However,  the  city  and 
mayor-tmstee  base  their  title  also  upm  oth- 
er grounds.  By  t«Tttorial  statute  passed  in 
1881,  the  city  was  authorised  to  lease  the  wa- 
ter frcmt  on  said  streams.  This  statute  was 
the  law  of  the  territory  until  the  admission 
of  Idaho  as  a  state,  when  It  became  validat- 
ed under  the  provisions  of  section  21  of  the 
Idaho  AdmlsslcMi  BlU.  It  was  also  incor- 
porated In  the  statutes  of  the  state  by  sec- 
tion 17,  Rev.  Codes,  In  regard  to  special  ter- 
ritorial laws.  In  1879,  by  ordinance,  the 
water  fronts  of  the  dty  of  Lewlston  were 
declared  to  be  public  highways,  which  ordi- 
nance constituted  a  dedication  of  suc^  wa- 
ter fronts  for  that  purpose.  In  section  -288 
of  the  1907  Lewlston  Chartn*  (Sees.  Laws 
1907,  p.  S49),  It  Is  provided  that: 

"Tbe  mayor  and  council  may  by  ordinance 
vacate  and  sell  or  lease  anv  property  defeated 
to  any  aiwctfie  public  use. ' 

This  provision  of  the  charter,  which  was 
enacted  by  the  Legislature  in  1907.  la  claimed 
by  respMident  to  have  the  effect  of  an  abso- 
lute grant  from  the  state  to  the  city  of  all 
its  interest  In  Oie  shores  of  the  Snake  and 
Clearwater  rivers,  subject,  of  course,  to 
rights  of  navigation,  and  respondent  dtes 
28  Cyc  p.  eOT,  and  authorities  there  dted. 
It  Is  stated  in  Cyc.  as  follows: 

"Among  the  monlmento  of  title  in  f ee  <tf  mi^* 
nieipal  corpocmtions  are  legislative  grants  In 
charters  or  other  acts:  and  a  municipal  corpo- 
ration may  acquire  title  by  prcBcription  or  ad- 
verse poBeeasion."   28  Cyc.  607. 

The  rate  there  laid  down  no  doubt  apolioi 
to  many  legltf  atlve  grants,  bst  it  has  no  ap- 
pUeatiott  to  attempted  griialM  at  title  by  the 
Leglslatare  to  beds  of  navigable  atreama; 
and  a  nmnietpalltr  camiot  procure  title  aa 
against  the  state  to  ttie  beds  ^  navlcKhle 
streams  elQior  by  prescription  or  advexse 
posacsalon.  Tbe  tUle  to  nich  lands  nmt  le* 


main  in  the  atato  lor  4he  beneft  ol  the  paHy 
lie  The  state  may,  by  legislation,  grant  c^ 
tain  rights  or  easements  to  corporations  or 
private  parsons  for  the  nse  ot  audi  beds  of 
streams,  but  such  easements  or  rights  must 
not  Interfere  with  the  navigation  of  such 
streams.  The  evidence  shows  that  the  entire 
watOT  front  upon  said  rivers  adjfrinb^  the 
dty  d  Lewlston  haa  been  naed  at  <me  time  or 
another  as  a  public  or  common  water  front 
to  which  aocess  was  free  to  all  comers,  and 
the  ordSnanoe  passed  by  the  city  in  1979  dedi- 
cated said  water  fiwnt  aa  a  blChway,  and  it 
la  contended  by  counsel  tor  the  mayortrustee 
that  the  act  of  Februaijr  10,  1881  (Sess.  L. 
V.  407),  empowered  the  ot  Lewisten  to 
lease  the  water  front  of  tlie  dty,  and  QiSt 
that  act  la  a  recognition  by  the  state  (tf  the 
ri^t  of  control  In  the  dty,  If  not  the  ovA»<> 
ship  of  the  water  front. 

Under  onr  view  of  the  case,  Qiese  sevoal 
legislative  acts  make  no  difference  so  far  aa 
the  real  question  Involved  in  the  case  la  con^ 
cemed,  since  we  hold  that  the  £lUe  to  tiie 
beds  of  said  navigable  rivers  is  in  the  state 
to  be  held  and  controlled  by  the  state  for 
the  benefit  of  the  public  and  for  public  usew 

The  title  being  in  the  appellant  Railroad 
Company  to  the  Newell  tract  bordering  on 
the  Snake  and  to  said  blodc  2  borderii^  oa 
the  Snake  and  Clearwater  rivers,  the  Rail- 
road CoBipany  has  the  right  of  access  to  said 
rivers,  and  such  right  predudes  any  unrea- 
sonable obstruction  of  its  access  to  tlie  navi- 
gable waters,  and  predndes  any  title  of  a 
private  or  proprietary  nature  between  it  and 
the  center  of  said  streams.  The  appellant 
company  has  the  legal  title  to  the  Newell 
tract  and  said  block  2  and  is  the  riparian 
owner  wherever  those  tracts  touch  the  banks 
of  said  rivers.  Appellant  has  the  right  of  a 
riparian  owner  as  well  as  Che  right  of  other 
dtlxens  of  access  to  and  egress  from  said 
navigable  waters,  subject  to  the  tight  and 
easement  of  other  dtlzens  of  the  state  to  a 
navigation  of  said  waters. 

The  titie  to  the  beds  of  said  streams,  re- 
ferred to  as  the  water  front,  Is  still  in  the 
state  of  Idaho,  and  therefore  the  Judgment 
and  decree  the  district  court  quieting  the 
tiUe  to  the  beds  of  satd  streams  to  the  center 
thereof  in  the  mayor-trustee  for  tJie  benefit 
of  the  Inhabitants  of  the  dty  of  Lewlston 
must  be  reversed  and  tbe  cause  remanded  to 
tbe  court  with  dlrecUoos  to  make  new  find- 
ings of  fact  and  enter  Judgment  and  decree 
In  accordance  with  the  views  expressed  in 
this  opinion,  since  the  parties  aire  not  entitled 
to  a  decree  quieting  the  UUe  to  the  beds  of 
said  streams  in  them  or  either  of  them. 

Coats  are  awarded  to  appelant 

BUDOB  and  MOBOAN,  JJ.,  concur. 

On  Petitions  for  Behearlng. 

BUIiLIYAN,  a  J.  Both  tbe  NorQiem 
Padflc  Ballwar  Oonvanar  and  tbe  dty  of 
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Lewtotoa  Itave.  ffled  petitions  far  nhearlag, 
In  this  case.  It  would  appear  tliat  the  court 
In  Its  tonaer  o^fiuSxm  ^Rparently  left  a  few 
points  a  little  obacQre.  Howerer,  we  do  not 
think  It  necessary  to  grant  a  r^earing  In 
this  matter. 

L  Counsel  for  the  Northern  Pacific  Rail* 
way  Conqiany  first  oontoids  that  In  ao  far 
as  the  case  against  Hirsel  Is  concerned,  It 
might  be  urged  before  the  trial  court  in  mak- 
ing other  findings,  as  required  by  the  for- 
mer opinion  of  this  court,  that  there  was  an 
Intention  to  hold  that  said  island  contained 
land  that  mls^t  be  subject  to  eqtry  under  the 
land  laws  of  the  United  States.  It  was  not 
Intended  to  so  hold.  The  opinion  of  the  court 
was  that  the  Island  claimant  sot  having  ap- 
pealed, Cbe  findings  of  the  court  below  to  the 
^Eect  that  the  Island  contained  no  land  prop- 
er, nor  anything  other  than  river  bed  ma- 
terial, will  be  accepted  and  found  In  any  new 
findings  that  may  be  hereafter  made  by  Qie 
trial  court 

2.  Under  tbo  provisions  of  Ordinance  Zl^ 
which  ordinance  vacated  a  street  for  the  use 
of  Oie  Hallway  Oontpany,  Its  saowsors  and 
assigns,  the  Ballway  Company  is  granted  an 
easement  and  not  a  mere  license,  which  ease- 
ment Is  not  Bevokabie  so  leog  as  the  Ballway 
Company,  or  Ijs  utAgaa,  occupy  said  street 
for  railroad  purposes,'  and  the  trial  court 
erred  in  boldMig  that  the  grant  to  4ra>ellant 
was  a  Ucense  only. 

8.  The  court  Intended  to  hold,  and  boldiB, 
that  tlie  westerly  side  the'  Newell  grant 
and  block  2  of  the  town  site  ot  Lewlstm  is 
bordered  by  Snake  river. 

4.  In  regard  to  riparian  rights  along  the 
Clearwater  river.  As  we  understand  the  evi* 
deuce  and  the  plat  of  the  dty  of  Lewlston 
made  by  B.  B.  True,  quite  a  portion  of  said 
street  opposite  Mock  6  has  been  washed  away 
by  the  Clearwater  river,  and  Neukam  has 
squatted  on  or  near  a  part  of  that  street,  but 
that  he  has  no  rights  there  as  against  the 
Northern  Padfle  Railway  Company.  The 
Ballway  Company  occupies  the  entire  width 
of  that  street  west  from  Fifth  street  It 
appears  that  all  of  block  1  was  washed  away 
some  years  ago,  although  title  to  it  Is  stlU 
claimed  by  a  corporation  not  a  party  t,o  this 
suit  The  Northern  Padflc  Railway  Com- 
pany accordingly  has  riparian  rights  along 
said  river  up  to  the  easterly  end  of  said 
block  1. 

When  the  Northern  Padflc  Company  came 
to  Lewlston,  it  was  granted  the  use  of  A 
street  That  grant  fixed  the  limit  of  the  right 
of  way  to  the  entire  width  of  said  A  street, 
to  wit  80  fMt  Therefore  the  appellant  has 
the  use  of  A  street  on  the  Clearwater  river 
ao  long  as  it  occupies  said  street  for  railway 
purposes,  and  that  carries  with  It  the  right  of 
access  from  said  street  from  Its  intersection 
with  Fifth  street  to  the  easterly  end  of  block 
1,  to  the  navigable  water  and  a  freedom  thoe- 
of  from  any  intervening  private  right 


6.  The  court  did  not  intend  to  bold  in  said 
opinion  that  there  had  been  no  general  legis- 
lation in  this  state  in  regard  to  railways 
along  the  shores  of  navigable  waterways,  and 
the  court  did  not  Intend  to  deny  the  effect  of 
subdivision  5  ot  section  279a,  Bev.  Codes, 
and  where  the  court  stated,  "and  no  general 
law  has  been  made  by  the  Legislature  in  re- 
gard to  the  disposition  or  pn^r  control  of 
such  lands  for  the  benefit  of  the  public,"  we 
should  have  added,  "except  subdivision  S  ot 
section  2796,  Rev.  Codes,"  lUs  exception 
should  also  include  section  872,  Bev.  Codes, 
which  section  prohibits  the  construction  of 
dams  or  booms  unless  they  are  constructed 
as  provided  by  section  872,  supra. 

[21]  6.  Counsel  for  the  dty  suggest  thatas 
they  read  the  iSormer  decision  of  this  court 
there  Is  no  direct  holding  to  the  effect  that 
block  6  borders  on  Clearwater  river,  or  that 
the  Railway  Company  is  a  riparian  owner  of 
land  north  oC  Uock  6. 

"A"  street  lies  bordering  on  and  north  of 
said  block  6,  and  the  nortberly  dde  of  nld 
street  borders  on  Clearvater  river.  The  dty 
of  Lewistou  having  granted  an  easement  of 
said  entire  street  to  the  Railway  Company, 
ttie  Railway  Company  has  the  riparian 
rights  wlilch  attach  to  the  northeriy  side  of 
said  street  whldi  tKwders  oa  aaid  river,  the 
Intoitlon  being  to  hold  lliat  flie  Northern 
Padflc  Railway  Company  has  riparian  rights 
on  Clearwater  river  from  Fiftii  street  west- 
erly to  the  easterly  end  <tf  said  blodt  1. 

7.  It  was  contended  by  counsel  foq  re- 
spoDitent  that  the  leglslativa  assembly  of  the 
territory  of  Idaho  In  1881  (Iaws  1881,  ^ 
407)  amended  the  dty  diarter  4tf  Lewistw 
(Seas.  U  1881,  p.  384),  whereby  the  power 
was  coofured  upon  the  dty  to  sell  or  lease 
tlie  property  oi  the  dty;  also  to  lease  Che 
water  front  to  any  person,  steamboat  or 
railroad  company,  for  the  purpose  of  erect- 
ing warehouses,  wharves,  or  wharf  boats,  er 
for  any  other  paipose  wUCh  they  mi^t  deem 
praoer,  and  t3iat  said  act  has  never  been  re- 
pealed and  Is  still  In  force. 

It  appears  that  in  1907  (Sees.  L.  1907,  p. 
849),  said  act  of  1881  was  amended.  By  that 
act  all  of  the  provisions  of  the  Lewlston 
charter  and  the  provisions  of  said  act  of 
1881,  authorizing  the  sale  or  lease  of  water 
fronts  in  said  dty,  are  entirely  omitted-  The 
regulatlMi  of  wharfage  Is  retained  in  section 
66  of  said  act  of  1907,  but  said  act  does  not 
give  the  dty  power  to  sell  or  lease  the  wa- 
ter front  and  only  gives  such  dty  the  power 
of  sale  and  lease  of  the  real  property  of  the 
dty  and  streets  and  highways  and  property 
dedicated  to  any  spedflc  public  use.  While 
a  river  is  a  highway,  the  term  "highway,"  aa 
used  In  said  act  does  not  include  a  water- 
way. Grice  v.  Clearwater  Timber  Co.,  20 
Idaho,  70,  117  Pac  112.  The  water  front  on 
those  rivers  was  not  property  dedicated  to 
any  spedflc  public  use  by  the  dty,  and  as 
the  title  to  the  beds  of  all  navigable  streams 
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Is  In  tbe  state,  tbe  dt^  wovld  not  hare  the 
rigbt  to  dedicate  It  to  any  particular  public 
tise  that  would  In  any  w«7  Interfere  with 
the  narigation  of  the  rivers,  since  a  dedica- 
tiffa  ot  property  to  a  public  use  must  he 
made  by  the  owner  ot  hy  his  authority.  Hie 
appellant  Is  entitled  to  a  decree,  decredng  to 
It  and  Its  asatcns  fbe  rlgbt  to  the  use  of  A 
street,  so  l<Hig  as  it  uses  the  street  for  rail- 
way purposes,  with  rU^ts  of  a  riparian  own- 
er from  tbe  Intersection  of  said  A  street 
with  said  Fifth  street  to  tti»  easterly  end  of 
said  block  1. 

With  the  foregoing  additions,  the  original 
opinion  is,  alBrmed,  and  a  rdkearing  denied. 

It  is  contended  by  counsel  for  raqtondent 
that  under  all  of  the  facts  of  this  caM,  each 
party  should  pay  its  own  costs  on  wpeaL 
TJpui  a  reconaidentloD  of  this  matter,  the 
court  has  concluded  that  It  will  be  only  right 
and  proper  Cor  eadi  party  to  pay  Its  own 
(osts  on  this  anwal ;  and  It  is  so  ordered. 

BUDOD  and  UORGAN,  JJ^  concur. 


AI.AMBDA  MINING  CO.  v.  &UGGE8S  ION- 

JNG  CO. 

(Supreme  Court  of  Idaho.    Nov.  22,  1916. 
Behesring  Denied  Dee.  29,  1916.) 

1.  ArvKAT.  Am  Bbbob  «=»100(1>— Decisions 

BEVZKWABLB— FlItALITT. 

On  motion  to  dismiu  this  appeal  on  tbe 
ground  that  the  judgment  was  interlocutoir  and 
not  final,  held,  that  tne  judgment  was  final  so  far 
as  the  principal  lasae  InTOlved  in  tbe  actitm  was 
concerned,  and  that  a  perpetual  injunction  was 
granted,  and  an  appeal  from  an  order  granting 
or  dissolving  an  injunction  is  appealable,  under 
the  provisions  of  section  4807,  Bev.  Oodes,  as 
amended  by  Iaws  1910.  p.  Ittl 
[Ed.  Not9.—Vat  othwjeaaes,  see  ^I^^ 


Error.  Cent.  Dig.  H  670-674;  Dec 

100(1).] 

2.  Mines  and  Mikeraut  4=988(24)— MnriNa 
Claims— QuiETiNo  Title — Finding. 
Held,  tb&t  findings  7,  11,  and  13  amount  In 
law  to  a  finding  that  the  Granite  <daim  vein  or 
lode  apexes  within  the  surface  boundaries  of  tbe 
claim. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  110;  Dec;  Dig.  ^ 
S8(24).] 

8.  Mines  and  Minkbau  «s»18  —  MraiKO 
CiJkiHS-'"L0DZ8,  Veins,  and  Ledoks." 
As  the  terms  "lodes,  veins,  and  ledges,"  are 
used  in  the  acts  of  Congress  in  regard  to  mines 
and  mining  claims,  it  was  not  intoided  to  make 
dislinctioQs  based  upon  genetic  principle;  but, 
when  precious  metois  occur  in  tilted  beds  in 
places  associated  with  snbseuuent  fissuring  and 
minerallBatlon,  they  u«  subject  to  location  as 
vdns  and  lodes  wiudn  tiie  meaning  of  said  acta. 

TEd-  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  21-S3;  Dec.  Dig.  «=» 
16.] 

4.  Mines  and  Minxrau  «a»80  —  HiNHfQ 

Claiiib— "  Apex.  '  * 
An  "apex"  may  be  defined  as  that  portion 
of  a  terminal  edge  of  a  vein  from  which  the 
vein  has  extended  downward  in  the  direction 
of  the  dip,  as  that  Involves  the  elements  of  s 
terminal  edge  and  downward  course  therefiom. 


It  is  a  ptrfnt  from  wUeb  Ae  v^  has  a  dip  as 
well  as  a  strike. 

[Ed.  Note^For  other  cases,  see  Mines  and 
Minerals.  (3ent  Dig.  |i  78,  74;  Dee.  Dig.  «a» 

30.] 

6.  Mines  and  Minbhai^  «=»38(18>— Mximra 
CzAiMS— QuiETiNQ  TiTLS— Evidence, 
Beld,  that  the  evidence  clearly  shows  that 

the  Granite  vein  has  both  a  strike  and  a  dip. 
[Ed.  Note.— For  «Qk»  eases,  see  Mines  end 

Minerals.  Cent  Dig.  I  104;  See.  Dig.  «s» 

38(18)!p  -iH 

6.  Mnrxs  and  Minesaub  «»81(8)— MniXHa 

CuXICfr— EXTEAXJkTEEAI,  BiQHT. 

Held,  that  the  fact  that  the  vein  terminates 
against  granite  or  monzooite  on  the  west  end 
does  not  affect  the  eztralateral  rights  of  the 
appellant  given  by  the  provisions  of  section 
Bev.  Sl  U.  S.  (U.  S.  Oomp.  St  1913,  | 

[Ed.  Note.— For  other  eases,  see  Mines  and 
IfinenO^  Cent  Dig,  |  77;   Dee.  Dig. 

an8).] 

7.  Mines  and  Minerals  «=:>31(1>— Mirino 
Claims— ExTBALATERAL  Right. 

Held,  that  the  statement  by  this  court  in 
the  Stewart-Ontario  Case,  28  Idaho.  tU,  738, 
132  Pac.  787,  792,  to  wit,  "To  pursue  a  vdn  in 
the  direction  of  its  strike  at  an  angle  of  lefts 
than  45  degrees  to  the  course  thereof  would 
clearly  not  Se  following  the  vein  on  its  'down- 
ward comSB*  as  authorised  by  fhe  statute,'*  is 
obiter  and  not  l3ie  law,  since  extralsteral  rights 
under  the  provisions  of  section  2822,  Bev.  St.  IT. 
8.,  must  be  determined  by  the  apes  on  the  sur* 
(ace.  and  not  upon  the  levela  disclosed  by  the 
working  of  the  mine. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  7S;  Dec  Dig.  «s>Sl(l).] 

8.  Mines  and  Minerals  ^»31(1)— MiHina 

CLADCB— EZTBAUTBBAL  BiGHT. 

The  coarse  of  a  vein  is  not  determined  by 
its  direction  at  any  given  point  where  tbe 
vein  is  a  crooked  one.  An  eztralateral  right 
must  be  determined  by  the  course  of  a  vein  at 
its  apex  at  the  snrfiice  ot  the  daim,  or  at  lAe 
nearest  point  to  the  snrCsoe  to  wbieb  the  apsx 
extends. 

[Ed.  Note.— For  other  esses,  see  Mines  and 
Bllnerals.  Cent  Dig.  |  76;  Dec.  Dig.  «5»31(D.] 

9.  Mnras  AND  MnrasAU  «bs81(1)— Mnme 

Claims— ExntAXATERAL  Right. 
It  is  rudimentary  that  extralateral  rights  to 
a  vein  depend  upon  the  position  of  its  top  or 
apex. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  7S;  Dec  Dig.  «=s>31(l).] 

10.  Bvxdehce  «=»574  —  Mining  CZ'Aims  — 

EXPEBT  7rB9nMONT-»=WlieBT. 

The  woridi^  of  a  mine  made  in  mlnine  op- 
erations, and  not  in  support  of  litigation,  snould 
be  given  more  weight  as  evidence  of  facts  con- 
cermng  a  v^n  than  the  mere  opinion  of  expert 
witnesses. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  |  2400;  Dec.  Dig.  ^S74J 

11.  Mines  and  Minerals  «=938(24)— Mranra 
Claims— QuiETiNQ  Tmxr-FiN  dinos. 

Tbe  main  issue  tendered  by  the  cross  com' 
plaint  and  answer  thereto  in  this  case  was  as  to 
wbetiier  the  apex  of  the  Granite  vein  is  within 
the  cxteri<»r  boundaries  of  that  claim,  and  the 
court  ought  to  have  oiade  a  direct  finding  oa 
that  issue. 

[Ed.  Note.— Fw  other  cases,  me  Mines  and 
Minerals,  Cent  Dig.  |  110;  De&  Dig:  ^ 
38(a4)J 


^*^a3tot  other  cases  see  sams  toplo  and  KBT-NUICBSR  In  all  Kflr-Numbersd  Dlsssts  and  Xndexss 
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12.  MiNse  AHD  MiETBuu  «s>3Safif)— MlHXno 
•ClJL'isife— AcTlt)NSMi-5EJtllSENCJ:.~'  "  ' 

Held,  that  the  evidence  shows  contintiity  of 
the  Granite  vein  on  its  dip  from  the  apex  to  the 
1,200-foot  leveL 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Ifineralm  Gent.  Dig.  |  104;  Dec  Dig.  ^ 
88(18).l 

Appeal  from  District  Oourt,  Shoshone 
County;  Wm. -W.  Wood^  Judge. 

Action  by  the  Alameda  Iflning  Company 
against  the  Success  Mining  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Beversed  and  lemaDded. 

Action  to  obtain  a  perpetual  iDjtmctlon  and 
to  determine  the  extralateral  rights  of  the 
defuidant  to  certain  mining  gronnd  and  to 
recover  damages  tor  the  value  of  orei  alleg- 
ed have  been  removed  from  the  Cardiff  min- 
ing claim,  and  to  quiet  title  of  plaintiff  In 
aaid  Cardiff  claim.  Judgment  for  plaintiff. 

James  F.  Allshie,  a£  Coeur  d'Alene,  and  A. 
G.  Kerns,  of  Wallace,  ft>r  api>ellant  John  P. 
Gray,  of  Gceur  d'Alene,  and  Walter  H.  Han- 
son, of  Wallace  tor  respondent 

SULIiIVAN,  a  J.  This  action  was  brous^t 
by  the  Alameda  Mining  C(«n[>an7,  respond- 
ent, against  the  Success  Mining  Company,  ap- 
pellitnt,  praying  for  a  perpetual  injunction 
enjoining  the  Success  Mining  Company  from 
entering  upon  or  Into  or  excavating  and  re- 
moving ore  from  the  Cardiff  mining  claim 
owned  by  the  plaintiff,  and  for  $30,000  dam- 
ages alleged  to  be  the  value  of  ores  removed 
from  the  said  Cardiff  claim,  and  to  quiet  the 
title  of  plaintiff  in  said  Cardiff  claim. 

The  Success  Company  answered,  denying 
the  allegations  of  the  complaint,  and  filed  a 
cross-complaint,  alleging  the  ownership  of 
the  Granite  mine  and  of  the  vein,  lode,  or 
ledge  thereunder,  and  that  the  Granite  vein 
apexes  within  the  exterior  boundaries  of  the 
Granite  claim,  and  that  the  said  vein  crosses 
the  east  end  Une  of  said  Granite  claim,  and 
that,  In  pursuing  said  vein  on  its  dip  and 
downward  course  between  vertical  planes  ex- 
tending downward  through  its  parallel  end 
lines,  the  said  vein  passes  under  and  beneath 
the  south  side  line  of  said  Granite  claim  into 
and  beneath  the  surface  of  the  said  Cardiff 
lode  claim,  and  based  suqh  claim  or  rlgbt 
upon  the  provisions  of  section  2322,  U.  S. 
Rev.  Stats.  This  case  involves  the  question 
of  extralateral  rights. 

Upon  the  issues  made  by  the  pleadings,  the 
case  was  tried  by  the  court  without  a  jury. 
By  permission  of  the  court  the  question  of 
extralateral  rights  was  tried  first,  and  It 
was  understood  and  agreed  that,  if  that  ques- 
tion were  decided  In  favor  of  the  plaintiff, 
then  the  question  of  accounting  shonld  there- 
after be  tried.  After  trying  the  question  of 
extralateral  rights,  the  court  made  its  find- 
ing of  facts  and  conclusions  of  law  and  en- 
tered Judgment  denying  the  Success  Oompai^ 
the  right  to  pursue  said  vein  under  and  be- 


neath the  surface  of  the  Cardiff -cialm,  and 
denying  tlie  Success  Company  any  extralater- 
eral  rlg^  whatever  underneath  the  Cardiff 

claim. 

The  questicm  of  the  value  of  the  ore  ex- 
tracted from  the  Cardiff  claim  had  not  been 
tried  and  determined  at  the  time  Oils  ap- 
peal was  taken. 

The  appeal  Is  from  the  Judgment  quieting 
the  title  to  the  Cardiff  lode  claim  in  the 
plaintiff  and  perpetually  enjoining  the  de- 
fendant from  asserting  any  right,  title,  or  In- 
terest In  and  to  any  extralateral  rights  un- 
der said  Cardiff  lode  claim  or  the  ores  and 
minerals  therein,  adverse  to  the  plaintiff. 

[1]  In  limine,  respondent  has  made  a  mo- 
tion to  dismiss  this  appeal  on  two  grounds: 
First,  that  the  appeal  Is  from  an  Interlocu- 
tory Judgment  and  not  from  a  final  Judg- 
ment;  second,  that  said  appeal  Is  from  a  de- 
cision that  Is  not  appealable  and  Is  prema- 
ture. 

There  Is  nothing  whatever  In  either  of  the 
grounds  above  stated.  The  Judgment  enters 
ed  Is  a  final  Judgment,  so  tax  as  the  rights 
of  the  Success  Mining  Company  are  concern- 
ed. In  extracting  any  ore  from  beneath  the 
surface  of  said  Cardiff  claim,  and  the  only 
matter  remaining  for  determination  is  the 
value  of  the  ore  which  the  Success  Company 
has  extracted  therefrom.  The  Judgment  de- 
creed that  "the  defendant  be  forever  enjoin- 
ed from  asserting  any  right,  title,  or  Interest 
In  or  to  the  said  Cardiff  lode  claim  or  the 
ores  and  minerals  therein,  adverse  to  the 
plaintiff,"  thus  holding  that  the  Success  Min- 
ing Company  had  no  extralateral  rights  with- 
in the  boundaries  of  the  Qawi^ff  mining  claim. 
The  JndgDiakt  ot  the  court,  in  part,  Is  as  fol- 
lows: 

"It  Is  now  ordered,  adjudged,  and  decreed  that 
the  title  to  the  Cardiff  loae  claim  be  and  the 
same  hereby  is  quieted  and  confirmed  In  the 
Alameda  filming  Company  against  the  Success 
Mining  Company,  and  the  deiendant  be  forever 
enjoined  from  asserting  any  rirtht,  title,  or  in- 
terest of,  in,  or  to  the  laid  Cardiff  lode  claim,  or 
the  ores  or  minerals  therein,  adverse  to  the 
plaintiff. 

"It  ia  further  ordered,  adjudged,  and  decreed 
that  the  plaintiff  do  have  and  recover  of  and 
from  the  defendant  the  value  of  the  orea  and 
minerals  heretofore  mined  bv  the  defendant 
from  beneath  the  said  Cardiff  lode  claim  as  the 
same  shall  be  hereafter,  by  a  further  judgment, 
fixed  and  determined,  and  said  matter  is  con- 
tinued until  liie  next  term  of  court,  and  that 
such  further  proceedings  shall  tbereufMm  be 
taken  thereon  as  are  customary  hi  eqmty  and 
judgment  be  entered  therefor." 

That  is  a  final  Judgment  so  far  as  the  prin- 
cipal issue  Involved  in  this  action  Is  con- 
cerned. Again,  under  the  provisions  of  sec- 
tion 4807,  Bev.  Codes,  as  amended  by  the 
Laws  of  1915,  p.  193,  an  appeal  may  be  tak- 
en to  the  Supreme  Court  from  the  district 
court  "f^m  an  order  granting  or  dissolving 
an  Injunction." 

Here  a  perpetual  Injunction  was  granted 
against  the  Success  Company,  whereby  that 
company  was  forever  enj^ned  from  assert- 
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fug  aii7  right,  title,  or  Interest  In  or  to  Bald 
Cardiff  lode  claim  or,  the  ores  and  minerals 
therein,  adverse  to  the  plaintiff. 

The  question  of  an  accounting  for  the  orKi 
extracted  by  the  Success  Company  from  said 
Cardiff  lode  claim  Is  the  only  question  that 
was  left  In  the  case  for  trial,  and,  regardless 
of  how  that  accounting  may  result.  It  can  In 
no  manner  affect  In  any  way  the  Judgment 
already  entered  In  aald  case.  Tbe  motion 
Is  denied. 

[2]  Counsel  first  discusses  errors  Nob.  2 
to  15,  Inclusive,  and  states  that  said  assign- 
ments involve  questions  so  Intimately  relat- 
ed that  the  discussion  of  one  will  naturally 
blend  In  the  others,  and  proceeds  to  discuss 
said  assignments  under  two  general  propo- 
sitions: First,  that  the  findings  of  fact  in 
this  case,  wh«i  reduced  to  their  final  analy- 
sis, do  not  support  the  conclusions  of  law 
and  judgment  In  the  case;  and,  second,  that 
if  it  should  be  held  that  those  findings  of 
t&ct  are  sufficient  to  support  the  conclusions 
of  law  and  Judgment,  th^  they  are  clearly 
contrary  to  all  the  substantial  evidence  lu 
the  case. 

It  is  contended  that  the  essential  and  im- 
portant paragraphs  of  the  findings  of  fact 
bearing  on  tbe  issues  presented  by  tbe  cross- 
complaint  «je  If  11,  and  18,  wUcb  an  as 
follows: 

"(7)  Tht  court  further  finds:  That  there  is 
witJun  the  Graaite  mininK  claim,  and  extending 
frcnn  the  Granite  claim  mto  the  Cardiff  claim 
upon  its  onward  course  or  strike  a  lode  con- 
taiDing  lenses  or  lenticular  bodies  of  ore  or  ore 
chutes.  That  the  said  ore  chutes  or  lenses  are 
irregular  in  form  and  of  various  sizes,  represent- 
ing replacement  along  shrinkage  fissures  or 
cracks.  A  number  of  said  ore  chutes  or  fis- 
sures have  aa  casterlv  and  westerly  direction 
and  cut  the  beddins  planes  of  tbe  sedimentary 
rocks,  l^t  the  foot  wall  of  the  area  so  min- 
eralized is  represented  by  a  hard  foot  wall  of 
quartzite,  which  is  disclosed  for  its  longest  dis- 
tance upon  the  300  foot  level  of  the  Success 
property,  and  upon  said  level,  as  shown  upon 
the  defendant's  exhibits,  has  a  course  of  ap- 
proximately north  10  degrees  west,  which  rep- 
resents the  extreme  easterly  limit  of  the  mineral- 
ization and  fissures.  That  the  area  which  is 
miueralised.  and  which  contains  said  ore-bearing 
fissures  or  lenses  or  chutes,  terminates  on  its 
westerly  ^de  against  granite  or  monzonite  more 
irregular  than  the  beds  of  qiiartzite  representing 
tbe  foot  wall  quartzite.  Within  the  said  area 
are  a  large  number  of  lenses  or  ore  chutes  vari- 
ously called  the  'North'  vein  or  spur,  the  'Dor- 
sey,  th'e  'South,'  and  the  'Peterson.'  In  addi- 
tion to  the  fissures,  chut^  or  ore  bodies  having 
an  easterly  and  westerly  direction  between  tbe 
said  foot  wall  quartzlte  and  monzonite,  there 
is  one  lone  ore  body  or  chute  having  a  course  of 
north  30  degrees  west,  which  more  nearly  con- 
forms to  the  bedding  and  extends  for  a  long 
distance  in  a  nortbeasterly  and  southerly  di- 
rection, end  which  has  been  developed  and  fol- 
lowed npcHi  its  strike  on  the  400,  «0,  and  700 
foot  levels  into  tbe  Cardiff  lode  claim  by  the 
defendant.  S(dd  ore  chute  has  been  developed 
and  mined  for  several  hundred  feet  upon  its 
strike.  That  the  said  ore  chute  or  ore  body 
which  has  the  said  course  of  north  30  degrees 
west  dips  southwesterly  at  an  angle  of  approxi- 
mately 60  degrees  trom  the  horizontaL" 

"(11)  The  coort  farther  finds:  That  at  least 
three  of  the  lenses  or  ore  chutes  whldi  cut  the 
bsd^ng  and  ban  an  eaaterly  and  westeriy  eovrae 


reach  to  or  near  tbe  snrfsce  wltiiln  the  Granite 
lode,  and  the  principal  of  whidt  extends  from 
certain  stopea  which  oome  to  tiie  surface  near 
the  4,400  contour  In  a  course  slightly  north  oC 
east  to  a  stope  which  comes  to  tbe  surbce  near 
the  elevation  4,479.  That  the  soutA  ore  chute 
is  disclosed  at  the  sarfaee  baring  a  nordi- 
easterly  and  southwesterly  course  at  deration 
4,48!2.  Extending  from  the  said  stope  at  deva- 
tioQ  4,475,  the  ore  body  or  ore  chute  which 
follows  the  bedding  planes  exteiids  easterly  and 
is  disclosed  on  the  sarf  ace  at  the  top  of  a  raise 
at  elevation  ^487.  From  that  point  to  the  east 
end  line  of  tne  Granite  claim  the  vein  is  not 
disclosed  upon  tbe  surface,  but  near  the  top  of 
raise  4,C87  a  tunnel  has  been  extended  cslled 
the  'Apex'  tunnel  along  what  the  court  finds  to 
be  the  extension  of  the  said  vein  or  ore  chute, 
easterly,  which  said  tunnel  follows  the  same 
and  has  a  course  of  ai^roXimatdy  north  28  de> 
erees  west.  That  the  same  ore  body  has  been 
followed  by  a  raise  up  to  the  Granite  State  tun- 
nel, where  the  said  vein  Is  also  disclosed,  but 
in  the  said  Granite  State  tunnel  has  a  course  of 
approximately  north  IS  degrees  west  and  which 
has  been  followed  thence  upward  in  a  raise  to  a 
point  where  it  crossea  the  east  wd  liae  of  said 
Granite  State  tunnel  at  the  elevation  of  4,687 
feeL  The  court  finds  tiiat  from  the  top  of  the 
stope  at  elevation  4,475  running  easterly  the 
mountain  rises  very  rapidly  in  an  easterly  di- 
rection. That  the  lode  terminates  on  its  north- 
westerly course  wltUn  the  said  Granite  lode 
claim." 

"(IS)  The  court  farther  finds  that  the  portion 
of  the  lode  hereinbefore  referred  to  as  extending 
from  the  stope  at  elevation  4,475  to  the  raise  at 
elevation  4,687  represents  an  exposure  of  a  pox^ 
Hon  of  the  lode  partially  upon  tne  line  of  sinks 
and  partially  upon  the  line  of  Its  dlpw" 

It  is  contended  tbat  the  last  three  quoted 
findings  of  tect  amount,  tn  lav,  to  a  finding 
that  the  Granite  daim  veiii  w  lode  apexes 
within  the  surface  boundaries  of  tbe  claim, 
and  tbat  it  crosses  the  east  end  line  of  the 
Granite  State  tunnel  at  the  elevation  of  4,687 
feet  That  elevation,  it  appears,  Is  the  sur- 
face elevation  at  the  point  of  the  east  end 
line  of  the  Granite  claim  where  the  vein 
crosses  said  line  on  Its  southeasterly  course. 

By  said  seventh  finding,  tbe  court  finds 
that  there  Is  within  the  Granite  mining 
claim,  and  extending  from  the  Granite  claim 
Into  the  Cardiff  claim  upon  Its  onward 
course  or  strike,  a  lode  containing  lenses 
or  lenticular  bodies  of  ore  or  ore  chutes. 
The  court  also  finds  that  these  various  ore 
bodies  or  chutes  or  lenses  extend  upward  to 
the  surftice  at  various  points  and  thenco 
downward  into  the  depths  of  the  earth,  and 
that  they  have  been  followed  and  mined 
downward  into  the  depths  of  the  earth. 

It  also  appears  that  the  first  evidence  of 
any  entry  of  the  Granite  vein  under  the  sur- 
face of  the  Cardiff  claim  is  on  the  400-foot 
level,  which  It  appears  Is  at  a  distance  of 
about  609  feet  below  the  elevation  at  which 
the  vein  at  Its  apex  crosses  the  east  end  line 
of  the  Granite  claim.  From  the  evidence 
there  can  be  no  doubt  of  the  existence  of  the 
Granite  v^  and  its  locatlou,  course,  and 
apex. 

So  far  as  the  apex  of  the  Granite  claim  Is 
concerned,  during  the  trial  tbe  Success  Com- 
pany offered  to  adduce  further  testimony  in 
regard  to  tbe  apex,  and  flection  was  mads 
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by  opposing  counsel  that  sucb  evidence  was 
cuuiulatlve,  and  the  court  said: 

"It  is  camQlatiTe.  *  *  *  I  think  I  have 
heard  enoarh  evidence.  I  tblok  any  court 
would  be  perfectly  satisfied  in  reesrd  to  the 
daim  of  the  apex  iritliin  the  botmuriss  of  the 
Granite  d^m." 

Here,  apparently,  tbe  trial  court  recognised 
that  the  Snccesa  Company  had  established 
the  apex  to  the  vein  In  said  claim. 

[3]  niere  can  be  no  doubt  as  to  the  defini- 
tion of  a  "vein"  or  "lode,"  as  t^ose  words  are 
used  In  the  statutes  of  the  United  States,  in 
the  face  oi  the  multitude  of  Judicial  eqnes- 
slons  on  tliat  subject.  See  Bock  t.  Justice 
Mining  Co.  (C.  a)  68  Fed.  106;  Jupiter  Min- 
ing Company  t.  Bodle  Con.  Uln.  Ca  (C  C.) 
11  Fed.  666;  1  Lindley  on  Mines  (8d  Ed.)  ff 
286-289. 

In  1  Lindley  on  Mines,  the  author  states 
in  a  note  at  the  bottom  of  page  649.  as  fol- 
lows: 

"The  acts  of  Consresi  are  so  construed  as 
to  include  in  the  category  of  lodes,  veins,  and 
ledges  certain  deposits  wliicb  would  not  fall 
onder  the  above  definition.  Aa,  for  example, 
certain  tilted  beds  or  sedimentary  strata  con- 
taining orea  as  original  constituenta,  and  not 
formed  by  subsequent  fiiisuriDg  and  mineraliza- 
tion. TLe  geologist  would  call  these  beds,  and 
not  lodes,  but  we  understand  that  the  intent 
of  the  law  ii  not  to  mske  distinctionfl  baaed 
upon  the  genetic  principle.  It  is  doubtleas  true 
that  a  very  small  percentage  of  the  ore  deposits 
of  the  precious  metals  occur  as  tilted  beds  in 
place,  unasaoclated  with  subsequent  fissnring 
and  mineralisation;  but.  when  such  are  found, 
they  are  undoubtedly  subject  to  location  as 
veins  or  lodes  within  the  meaoing  of  the  stat- 
utes." 

In  2  Lindley  on  Mines,  S  619,  p.  1479,  the 
author  says: 

"A  vein  to  be  followed  must  be  continuous 
only  in  the  sense  that  it  can  be  traced  by  the 
miner  Ihrough  the  surrounding  rocks.  Contin- 
uous ore  is  doubtleBs  the  best  evidence,  but  it 
is  not  essential.  Many  veins  carry  only  small 
'shoots'  of  ore,  and  the  isterrenlng  spaces  are 
represented  only  by  a  continuous  fissure  ^tb  or 
without  gangue  and  gouge  materlsL" 

Tilted  beds  of  sedimentary  strata  contnln- 
ing  ore  the  geologist  would  call  beds  and  not 
Ipdes,  but  as  suggested  by  Mr.  Lindley,  as 
above  quoted,  we  understand  that  the  Intent 
of  the  law  Is  not  to  make  distinctioas  based 
up<ai  genetic  principle.  The  geologists  who 
testified  as  witnesses  for  plaintiff  in  this  case 
have  attempted  to  draw  the  distluctlon  sug- 
gested by  Mr.  Undl^;  but,  from  our  view 
of  the  evidence.  It  Is  very  conclusive  that 
there  is  a  vein  In  the  Granite  claim  with  an 
apex  within  the  boundaries  of  said  claim, 
and  that  said  vein  has  a  strike  and  a  dip. 

A  vein  or  lode  comes  within  the  meaning 
of  the  law  so  long  aa  there  Is  a  fissure,  seam, 
or  gouge,  or  any  evidence  of  mineralization 
which  will  lead  the  practical  miner  from  one 
ore  body  to  another  and  which  does  In  the 
course  of  his  work  so  lead  him.  Such  evi- 
dence of  mlnmlizati(Hi  of  said  lode  or  vein 
clearly  appears  from  the  evidence  contained 
in  the  record. 

[4]  In  Stewart  Mining  Ca  t.  Ontario  Min- 
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ing  Co.,  287  U.  S.  350^  36  Sup.  Gt  610.  69 
Ll  Sd.  991,  in  referrlnjg  to  the  apex  of  the 
vein,  the  court  said: 

"An  'apex'  is,  on  dted  author!^,  defined  to 
be  'all  that  portion  of  the  ternunal  edge  of 
a  vein  from  woich  the  vein  has  extension  down- 
ward in  the  direction  of  the  dip.'  And  it  Is 
farther  said  that  the  definition  has  been  ap- 
proved in  Lindley  on  Mines,  because  as  there- 
in expressed  it  'involves  the  elements  of  ter- 
minal edge,  and  downward  coarse  therefrom.' 
We  may  accept  the  dsfinititHL" 

In  the  same  case  (23  Idaho,  724,  132  Pac. 
787)  this  court  held  that  an  apex  must  be 
the  top  or  terminal  edge  of  the  vein  on  the 
surface  or  the  nearest  point  to  the  surface, 
and  must  be  the  top  of  the  vein  proper  rather 
than  of  a  spur,  and  must  be  a  point  from 
which  the  vein  has  a  dip  as  well  as  a  strike. 

As  to  the  course  of  the  vein,  in  Its  finding 
of  facts  the  court  found  the  "lenses  or  ore 
chutes  •  •  •  have  an  ea.sterly  and  west- 
erly course  reaching  to  or  near  the  surface 
within  the  Granite  lode  and  •  ♦  •  comes 
to  the  surface  near  the  4,400  contour  In  a 
course  slightly  north  of  east  to  a  stope  which 
comes  to  the  surface  near  elevation  4,475," 
and  also  that  the  "ore  body  or  ore  chute, 
which  follows  the  bedding  planes,  extends 
easterly  and  is  disclosed  on  the  surface  at 
top  of  raise  at  elevation  4,487**  and  Is  again 
disclosed  "at  the  top  of  raise  4,587."  Those 
findings  are  clearly  equivalent  to  a  finding 
that  the  apex  is  within  the  surface  bounda- 
ries of  the  Granite  claim. 

The  thirteenth  finding  of  the- court  la  that; 

"The  portion  of  the  lode  hereinbefore  refer- 
red to  as  extending  from  the  stope  .it  eleva- 
tion 4.475  to  the  raise  at  elevation  4.^87  [which 
is  the  apex  raise  at  the  east  end  line]  repre- 
seots  an  exposure  of  a  portion  of  the  lode  par- 
tially upon  the  line  of  strike  and  partially  upon 
the  Une  of  its  dip." 

[I]  The  evidence  dearly  shows  that 
vein  has  both  a  strike  and  a  dip;  a  strike 
to  the  southeast,  and  a  dip  to  the  southwest 
The  fact  that  the  vein  terminates  against 
the  granite  or  monsontte  on  the  west  end 
does  not  affect  the  extralateral  rights  given 
by  the  provisions  of  section  2322,  U.  S.  Hev. 
Stats.  Under  a  uniform  line  of  authorities, 
the  Success  Company,  under  the  erldeuce  Id 
this  case,  would  be  entitled  to  have  the  >vest 
end  vertical  plane  of  the  Granite  claim  pass 
through  the  point  where  the  vein  terminates 
against  the  mouzonlte  and  parallel  with  the 
vertical  plane  of  the  east  end  liae,  thus  giv- 
ing It  the  extralateral  right  of  the  pursuit  of 
the  vein  between  those  planes  beneath  all 
other  mining  claims  which  It  dips. 

The  trial  coqrt  apparently  clearly  recog- 
nized that  the  evidence  of  the  appellant  was 
amply  sulflclent  to  establish  the  fact  that  the 
apex  of  said  vein  was  within  its  boundary 
lines,  since  when  further  evidence  was  offered 
the  court  stated: 

"It  is  cumulative.  *  *  *  I  tllink  any  court 
would  be  perfectly  satisfied  in  regard  to  the 
claim  of  the  apex  within  the  boundaries  of  the 
Qranlte  clalm.*^ 
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And  It  would  seem  that  the  dedslon  of  tbe 
court  that  In  the  levels  400.  450,  and  700  the 
vein  of  the  Granite  claim  passed  under  the 
south  aide  line  thereof  and  beneath  the  Car- 
diff claim  more  upon  the  strike  than  npon 
the  dip,  or,  in  other  words,  that  the  angle 
was  less  than  ^  degrees  and  that  for  that 
reason  the  appellant  could  not  pursue  the 
vein  under  the  Cardiff  claim,  was  evidently 
based  opon  the  decision  of  this  court  in  the 
Stewart-Ontario  Case,  23  Idaho,  724, 182  Pac. 
78T,  wherein  It  was  stated  that: 

"To  pursue  a  veio  in  the  direcdoa  of  its  strike 
at  an  angle  of  less  than  4Q  degrees  to  the 
course  thereof  would  clearly  not  be  following 
the  Tein  on  its  'downward  coarse'  as  authorized 
by  the  sUtute." 

That  statement  was  clearly  oUter  in  that 
case  ftnd  is  not  the  law,  since  the  extralateral 
right  conferred  by  the  provisions  of  section 
2322,  Rer.  Stats,  of  the  U.  8^  Is  determined 
by  the  apex  on  the  surface  upon  which  title 
prospector  makes  his  location  and  the  dip 
of  the  vein,  and  not  upon  Uie  levels  In  the 
depths  of  the  earth  opened  and  disclosed  in 
the  working  of  the  mine. 

[B]  It  Is  dear  from  all  the  dedsious  that 
the  course  of  a  vein  Is  not  determined  by  its 
direction  at  any  stifle  given  point  where  the 
vein  Is  a  crooked  one.  The  vein  in  the  Gran- 
ite daim  crosses  the  east  md  line  thereof. 
The  appellant's  extralateral  rights  must  be 
determined  by  the  course  of  the  vein  at  its 
apex  at  the  surface  of  the  daim. 

It  was  held  in  Flagstaff  S.  M.  Co.  v.  Tor- 
bet,  98  U.  &  463, 26  L.  Ed.  2S3,  that  the  most 
practicable  rule  Is  to  regard  the  course  ot 
the,  v^  as  that  which  is  indicated  by  snr- 
t&ce  outcrop,  or  surface  explorations  and 
workings.  It  is  on  this  Une  that  claims  will 
naturally  be  laid,  wliatever  be  i2ie  character 
of  the  surface,  whether  level  or  Inclined. 

Mr.  Lindley.  in  commenting  upon  that  case, 
in  TOlume  1,  |  318,  Lindley  on  Mines,  says: 

"In  addition  to  tliis,  tbe  lower  levels  of  a 
mine  frenueatly  show  a  different  direction  from 
that  which  gidded  the  miner  in  making  Us  loca- 
tioD,  and  are  at  variance  with  conditions  shown 
in  opening  nearest  to  the  surface." 

[6]  It  appears  from  the  evidence  that  the 
vein  at  Its  westerly  end,  where  it  terminates 
against  the  monzonlte.  Is  nearly  vertical,  and 
that  it  extends  downward  In  Its  course  to  the 
east  and  dips  to  the  southwest,  and  on  the 
lower  levels  It  passes  out  to  the  southeast 
under  tbe  south  side  line  of  the  Granite  claim. 
On  the  surface  of  the  location,  the  vein  cross- 
es the  mountain  within  tbe  surface  bounda- 
ries of  the  Granite  location,  and  the  east  end 
line  of  said  location  crosses  tbe  vein.  If  tbe 
mountain  were  cut  down  so  as  to  make  a 
horizontal  plane  struck  at  about  elevation 
4,375  feet,  which  plane  would  strike  the  most 
westerly  outcropplngs  of  the  vein,  tbe  easter- 
ly end  of  the  vein,  so  far  as  exposed  on  that 
horizontal,  would  pass  out  on  tbe  south  side 
of  tbe  Granite  claim,  instead  of  tbe  east  end 
line  of  the  claim. 

It  was  said  by  Judge  Beatty  in  Oaison  Cllty 


G.  &  S.  M.  Co.  V.  North  Star  Min.  Ca  <a  C) 
73  Fed.  597: 

"As  ledges  may,  in  their  depths,  diange  tbeir 
course,  and  as  the  surface  course  or  tbe  course 
of  the  apex  is  to  govern  tiie  miner's  rights,  the 
workings  nearest  the  surface  are  better  guides 
to  the  course  of  tbe  apex  than  those  far  be- 
low." 

Mr.  Undley,  in  oonmsentlng  upon  tbe  case 
in  section  318,  lindley  on  Mines,  says: 

"Tbe  true  method  of  determination  is  found 
in  the  lule  laid  down  by  the  Supreme  Court  of 
tbe  United  States  In  the  Flagstaff  Case,  and 
followed  by  Judge  Beatty  in  the  North  Star 
case,  that  the  workings  nearest  the  surface  are 
better  guides  to  the  course  of  tbe  apex  than 
those  far  below." 

In  Pean.  Oon.  MIn.  Co.  v.  Grass  Valley 
Exploration  Co.  (G.  O.)  117  Fed.  609,  the  court 
said: 

"It  is  contended  that  tbe  strike  of  the  vein 
at  this  point  is  such  that  it  cannot  be  the  same 
vein  an  the  ooe  found  at  or  near  the  surface. 
This  fact  would  be  of  some  importance  if  tbe 
vein  was  an  ideal  one,  msintaioing  a  uniform 
strike  and  dip  throughout  its  entire  course. 
But  it  is  not  an  ideal  vdn,  and  there  are  very 
few  such  to  be  found." 

TbB  evidence  ediows  that  the  vein  of  tbe 
Granite  daim  Is  not  an  Ideal  one. 

In  Last  Chance  Mining  Oa  v.  Bun^  Hill 
A  Sullivan  M.  &  0.  Ca,  181  Fed.  670.  66  C.  a 
A.  299,  it  Is  held  that,  where  the  end  lines  nf 
a  lode  daim  cross  the  surface  outcn>pi)lnga  of 
a  vein,  they  d^rmine  the  extralateral  right 
of  the  dalui,  without  regard  to  title  angle  at 
which  they  cross  the  general  course  til  the 
vein.  Its  course  fmr  Oiat  purpose'  being  fixed 
by  the  course  of  the  apex  on  the  sur&ce  of 
ttie  claim;  and  It  Is  said: 

"The  extralateral  right  to  a  vein  or  lode  out- 
croijping  at  the  surface,  where  it  exists.  Is  fixed 
by  the  course  of  the  vein  or  lode  at  the  surface, 
and  not  by  its  course  on  a  levd."  , 

[t]  The  Supreme  Court  of  flhe  United 
States,  in  the  Stewart-Ontario  Mining  Case, 
237  U.  3.  360,  86  Sup.  Ct  610,  59  U  Dd.  989, 
said: 

"It  is  rudimentary  that  extralateral  ri^ts 
to  a  vein  depend  upon  the  position  of  its  top  or 
apex." 

See,  also,  2  Lindley  on  fiiines,  |  364. 

[10]  eulogists,  who  testified  for  the  appel- 
lant, testified  very  dearly  as  to  the  course  or 
strike  of  the  Granite  vein  on  every  level 
commencing  with  tbe  apex  of  the  vein,  ex- 
tending down  to  tbe  1.200-foot  levd;  and. 
as  we  understand  their  testimony,  It  shows 
that  the  general  course  or  strike  of  said  vein 
crosses  the  plane  of  its  end  line  at  an  angle 
greater  than  45  degrees,  and  that  appellant 
Is  not  pursuing  the  vein  in  the  direction  of 
its  strike.  We  think  that  the  plats  of  the 
various  levels  and  the  model  of  the  workings 
of  said  mine,  wbldi  were  Introduced  In  evi- 
dence, support  that  proposltl<m. 

One  of  said  experts  testified  as  follows,  re- 
ferring to  tbe  Granite  daim: 

"I  found  ore  bodies  in  place  in  that  lode 
claim.  I  found  a  vein  on  the  700-foot  level,  and 
I  also  found  a  vein  on  the  surface.  I  think 
there  Is  complete  continnity  from  the  apex  on 
tiie  snr&ca  uiroogh  the  nune  worUngs  gener- 
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albr.  The  ore  has  been  Btoped  ODt  down  to 
700-foot  leveL   The  lame  ore  body  ia  one  and 
the  aame,  identical." 

Bef erring  to  the  200-foot  level,  be  said: 
"All  the  fissures  that  form  the  have 
come  together  on  this  level  and  aeem  to  be  part 
end  pared  of  tbe  aame  vein  syBtem." 

Referring  to  the  400  and  460  foot  levels  and 
the  vein  therein,  he  testified: 

"Thli  la  the  same  vein  we  have  traced  from 
the  surface  downwvd,  and  the*  various  spurs 
are  the  same  spurs  that  we  have  described,  and 
the  connection  and  the  junctions  between  the 
liferent  veins  are  on  this  level  just  as  they 
have  been  described  previously." 

And  aa  to  the  location  of  said  claim  be 
testified: 

"The  Granite  lode  daim  was  a  very  well  lo- 
cated claim  with  reference  to  the  a^ex  of  the 
vein.  The  claim  Is  located  lengthwise  of  the 
formatioii,  as  shown  <m  the  ground." 

Aft  to  the  proper  method  to  ascertain  the 
course  of  a  vein  on  a  strike,  he  testifled: 

"To  ascertain  the  course  of  a  vein  on  its 
strike,  yon  tahe  the  mathematical  mean  of  all 
the  different  short  courses  which  go  to  malte 
up  the  full  length  of  tbe  vein,  and  that  would 
be  matbematiculy  represented  tv  a  Une 
from  between  the  extounitiea  of  the  vein. ' 

[7]  Oonnael  for  fespcwdent  laya  special 
stresa  npon  a  aratenoe  contained  In  Uie  On- 
tario Case  to  the  effect  that  yoa  cannot  pur- 
sue a  Tdn  In  the  direction  of  Its  strike  at  an 
an^  of  less  than  45  degrees  to  Its  conrae. 
As  we  Tiew  It,  that  statonent  In  tliat  oplnltti 
was  mere  dictum,  and  we  onicnr  in  what  is 
said  In  1  Lindley  on  Wnes  (8d  Sd.)  p,  780, 
at  section  319,  as  follows: 

"We  know  of  no  legal  principle  to  support 
this  latter  deduction,  that  an  extralateral  right 
cannot  be  exerdsed  where  the  angle  the  extra- 
lateral  planes  form  with  the  line  of  strike  of 
die  vein  is  less  than  40  degrees.  The  adoption 
of  an  arbitrary  angle  beyond  which  such  rights 
may  not  be  exercised  is  hardly  within  the  prov- 
ince of  the  courts.  In  a  subsequent  section  we 
have  pointed  out  that  the  locator  may  place 
Us  end  Unea  at  an  angle  so  long  as  they  cross 
the  apex  of  the  vdn." 

Respondent  tried  this  case  upon  the  theory 
that  the  Tela  or  lode  in  aoeetlon  was  com- 
posed of  lenses  or  s^rate  ore  bodies;  tmt 
tbe  evidence  la  Tery  coDclustvs  that  the 
Granite  lode  Involved  was  one  vein  ae  lode, 
and  was  not  composed  of  separate  ore  bodies 
without  anyt  oonnectkm  whatever  betweoi 
them. 

Hr.  Searls,  the  expert  geologist  for  tbe 
SilalntlfF,  admitted  on  cross-examination  that 
be  b^eved  that  all  of  tbe  vdns,  spars,  and 
flssuring  system  of  tbe  Granite  daim  were 
formed  contemporaneously  and  ccnstltute  a 
"one  flssuring  Bystem." 

Bzpert  geologista  for  the  plaintiff  endeavor- 
ed to  introduce  by  their  testimony  a  new 
theory  to  tbe  eftect  that  the  ore  bodies  to  be 
toond  tn  the  mines  in  the  Cfsnr  d'Alene 
regioi  are  not  entitled  to  be  dignified  by  the 
name  of  veins,  but  that  they  should  be  known 
as  "lenticular  ore  bodies"  and  "tabular  we 
Bboots,"  and  to  thereby  show  tiiat  no  extra- 
lateral  rl^ts  woidd  attach  to  said  ore  bod- 
ies under  tbe  iwovlglons  of  section  2B22,  V.  & 


Bev.  Stata.  Urn  great  wdgtat  of  teirtlmony 
In  fills  case  Is  against  that  theory. 

One  of  the  exports  for  d^endant  testtfled 
that  the  ore  of  the  Success  mine  eootained 
such  minerals  as  arte  dutracterlstic  of  contact 
metamoiphic  deposition,  and  said: 

"This  has  nothing  to  do  with  the  question 
whether  there  are  veins  in  the  mine  or  not. 
That  is  a  matter  purely  of  tbe  shape  of  the 
ore  bodies  and  the  mineralisation  of  the  fis- 
sures." 

And  again: 

'"The  bend  In  the  Granite  vein  indicated  on 
the  various  levels,  as  separating  a  s^ment  which 
has  an  easterly  and  westerly  course,  from  a  seg- 
ment that  has  a  southwesterly  course,  is  not 
unusual  in  places  we  have  the  Frichard  forma- 
tion—in fact,  the  CcBar  d'Alene  district,  as  a 
whole.  In  fact  diere  are  very  tew  straight 
veins  in  the  district,  but  crooked  veins  are  tbe 
rule." 

It  was  said  by  the  court  in  Carson  City  Q. 
&  S.  hf.  Oo.  r.  North  Star  M.  Oa  (a  0.)  78 
Fed.  S97: 

"The  workings  of  a  mine,  made  in  mining  op- 
erations, and  not  in  support  of  litigation,  are 
generally  Important  as  evidence  of  any  facts 
which  may  be  legltimatdy  inferred  from  them." 

In  the  case  at  bar,  U  Is  proper  to  consider 
that  the  proof  of  the  actual  working  of  the 
mine,  tbei  way  It  was  worked,  what  was 
found  therein,  and  the  condition  of  the  many 
open  etopea  and  veins,  since  many  of  those 
stopes  have  been  worked  out  and  from  some 
of  them  thousands  of  tons  of  ore  taken,  as 
shown  by  the  evidence,  Is  certainly  better 
evidence  oil  the  course,  dip,  angles,  spurs, 
and  character  of  the  vein  than  any  expert 
testimony  that  could  be  given. 

Mr.  Elton,  one  of  the  witnesses  for  the  ap- 
pellant, was  a  metallurgical  engineer,  and  in 
1911  opened  up  and  developed  the  Success 
mine.  Prior  to  his  employment  the  prlndpal 
levels  In  said  mine  had  been  worked  out  for 
lead  and  silver  and  the  zinc  ore  had  been 
left  In  the  mine.   He  testifled  in  part  as 

follows: 

"There  were  various  bdes  designated  'ore 
bodies*  that  were  not  then  connected  from  one 
level  to  the  other.  X  connected  up  the  open 
places  I  have  described  to  tbe  court  and  found 
them  continuous  all  the  way.  I  never  found  an 
isolated  ore  body  in  any  place.  X  either  found 
continuous  ore,  or  I  would  have  something  to 
follow.  Bome  places  would  have  a  gonge,  and 
other  places  would  have  a  mineralised  streak  of 
vein.  •  •  •  I  went  from  the  point  mark- 
ed  (stope)  easterly.  I  always  went  In  both 
ways,  and  it  is  open  clear  up  above  here.  It 
extended  ap  to  the  grass  roots.  *  *  *  8o  far 
as  I  know,  Uiose  spurs  always  nnlted  with  ths 
Granite  v^  I  never  knew  a  separate  ore 
body  to  show  up.  There  was  always  a  con- 
nection with  the  main  vein.  *  *  *  I  went 
through  the  drift,  and  tbe  ore  vein  matter 
shows  up  tbe  same  ore  on  out  to  here.  I  want- 
ed to  stope  through  to  the  surface  there,  but 
they  stopped  me.  I  considered  that  the  apex 
of  the  vein  at  that  time  and  asked  Mr.  Samuels 
to  let  me  drive  It  throng  at  that  tim&  •  • 

This  witness  showed  that  be  was  familiar 
with  every  part  at  the  workings  of  said  mine, 
and  that  he  never  ffiseovered  any  seftarate 
veins  or  two-sc^ente  or  anything  tiliat  wonld 
Justify  the  theory  that  said  or*  bodies  In 
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Bald  mine  wen  lenticular  or  taimlar  ore 
shoots  without  any  vein  whatever.  His  tes- 
ttmonr  shows  that  all  ore  bodies  found  with- 
in the  mine  were  connected  at  stune  place  and 
united  with  the  main  Granite  v^  and  were 
a  part  of  said  vein. 

Other  witnesses  testified,  who  had  worked 
in  the  mine,  to  the  taldng  ont  of  commercial 
ore  at  varfons  places  In  the  apex  tannel  and 
In  following  the  v^n  frcan  the  portal  of  the 
tunnel  to  Its  tBJx  at  the  vertical  plane  of  the 
cast  end  line. 

Sacks  of  commercial  ore  were  introduced 
as  exhibits.  Theories  sometimes  must  give 
way  to  actual  facts.  Petajanleml  v.  Washings 
ton  Water  Power  Co.,  22  Idaho,  20,  124  Fac. 
783.  The  positive  tMtimony  of  miners  who 
mined  the  ore  and  developed  the  mine  and 
the  engineers,  and  others  who  made  actual 
surveys  of  the  mine,  must  be  taken  fbr  more 
than  the  speculative  theories  of  the  experts 
of  the  geology  and  formation  of  ore  bodies 
and  the  mineralization  «f  v^s.  Physical 
facts  should  be  given  grater  weight  than 
inere  expert  (pinions  and  ^Kcnlatlve  the- 
ories. 

[11]  The  court  erred  In  not  making  a  di- 
rect and  posdtive  finding  as  to  whether  the 
apex  of  the  Oranite  vein  is  within  the  ex- 
terior boundaries  of  the  claim.  Tbis  was  the 
main  Issue  tendered  by  the  cross-complaint 
and  answer  thereto,  and  under  the  provisions 
of  section  2322.  Rev,  Stats,  of  the  U.  S.,  the 
court  should  have  made  a  finding  thereon. 
The  findings  of  the  court,  however,  clearly 
infer  that  the  apex  of  said  vein  is  within  the 
boundaries  of  the  Oranite  claim. 

[1 2]  It  Is  not  necessary  for  us  to  e8];>ecially 
review  all  of  tb.e  errors  assigned.  But  we 
conclude  that  under  the  evidence  said  Qranite 
vein  has  its  apex  within  the  boundaries  of 
the  Oranite  claim,  and  that  such  vein  crosses 
the  east  end  line  of  the  claim,  and  Its  west- 
erly  end  terminates  against  granite  or  monzo- 
nlte.  and  at  that  point  the  vein  Is  nearly 
vertical,  and  that  It  extends  down  Into  the 
earth  at  a  slight  dip  to  the  southwest.  Sim- 
idy  because  the  vein  Is  cut  olt  at  that  point  by 
granite  or  monconlte  is  no  reason  why  it 
may  not  be  followed  on  its  dip  downward 
within  the  vertical  planes  between  the  east 
end  line  and  the  point  where  the  vein  ends 
against  the  granite. 

Under  the  provisions  of  section  2322,  U. 
S.  Bev.  Btats..  the  a]K>eUants  are  given  the 
right  to  pursue  the  veins,  lodes,*  and  ledges 
throughout  tbeir  entire  d^th,  the  top  or  the 
apex  <^  which  lies  inside  of  the  surface  lines 
of  said  claim  extended  downward,  although 
such  veins,  lodes,  or  ledges  may  so  far  depart 
from  a  perpendicular  In  Oielr  course  down- 
ward as  to  extend  outside  of  the  vertical  side 
lines  of  the  snrfaoe  location.  Appellant  has 
pursued  the  vein  within  the  vertical  p)anes  of 
the  end  lines  and  has  not  passed  beyond 
them,  and  the  evidence  clearly  shows  the  ex- 
istence of  a  vein  or  lode  In  the  Oranite  claim 


and  esbU>llslie8  its  Identity  and  continuity 
from  the  surface  downwaH  to  tlie  1,200-foot 
lev^ 

The  case  will  be  remanded  to  the  trial 
court  to  make  findings  of  fact  and  enter  Judg- 
ment in  favor  of  appellant  In  accordance  with 
the  views  expressed  in  this  opinion,  decree- 
ing appellant's  right  to  pursue  the  Oranite 
vein  downward  between  the  vertical  planes 
of  its  end  lines  indefinitely  beneath  the  sur- 
face of  the  Cardiff  claim  or  any  other  claim 
or  Claims  under  which  tlie  said  vein  may  ex- 
tend within  the  plane  of  such  vertical  lines 
In  Its  downward  course. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded.  Costs  In  favor  of  the 
appellant. 

BUDOE  and  IIOBOAN,  33^  concur. 


IDAHO  TRUST  &  SAVINGS  BANK,  Um* 
.  Ited,  et  at  V.  RIDENBAUGH  ct  al. 

(Supreme  Coart  of  Idaho.    Dec.  9,  1916.) 

1.  Judgment   «=>5S5(5)   —  JunaHSHT  fob 
Costs— CoNCLUsivBNBSB. 

Where  the  rig^t  to  costs  has  become  vested 
in  the  parties  entitled  thereto  by  reason  of  the 
perforioance  and  completion  of  lervices  render- 
ed under  a  valid  order  of  tlie  trial  court  pur- 
suant to  the  provisions  of  section  87,  Sess.  Laws 
1903  (p.  2^,  and  each  tiAt  had  accrued  priw 
to  the  enactment  by  the  Legislatare  of  the  act 
of  March  9,  190G  (Laws  19(S,  p.  357),  amenda- 
tory of  the  act  of  1903,  and  where  it  further  ap- 
pears that  the  trial  court  prorated  satd  costs 
under  the  provisions  ot  secnou  87,  Sees.  Laws 
1908  (p.  249),  and  judgment  for  costs  was  there- 
upon enter^,  and  upon  appeal  to  this  court 
from  such  judgment  the  same  was  affirmed,  the 
judgment  will  not  be  disturbed  by  this  court 
upon  an  action  subsequently  brought  because 
of  tha  amendment  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  1062-1064,  1067,  1073;  Dec  Dig. 
«g=585(5).] 

2.  JuDGUXHT  «=>9U—  Action  Upon  —  Pkb- 

80KS  E&*TITLED  TO  SdB. 
It  being  conclusively  established  upon  the 
trial  that  the  plaintiffs  below  (respondmitB 
here)  were  the  sole  owners  of  all  the  outstand- 
ing, unpaid  certificates  of  indebtednesa  issued 
by  the  state  en^ueer  in  pursuance  of  a  valid 
order  of  the  trial  court,  made  under  the  provi- 
sions of  section  87,  Sess.  Laws  1908  (p.  249), 
said  certificates  of  indebtedness  so  issued  repre- 
senting the  judgment  entered  for  costs,  the  hold- 
era  of  audi  certificates  are  the  legal  ownors  cl 
said  judgment  and  are  entitled  to  sue  thereon 
in  their  own  name. 

fSld.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  im  1738;  I>ec.  Dig.  «»9il.] 

8.  Jtn>aicEirT  «=»911— Aonons  Upon  —  Pat- 

IIXNI. 

Beld,  where  parties  who  are  beneSdally  in- 
terested in  a  judgment  for  costs  are  paid  in 
full  during  the  pendency  of  an  action  upon  a 
judgment,  they  are  no  lOBger  proper  or  aeces- 
san  parties  to  such  action,  and  the  right  to 
mamtain  said  action  would  be  limited  to  such 
parties  as  were  the  beneficial  owners  of  said 
judgment. 

[Ed.  Note.— For  otiter  cases,  see  Judgmeutt 
Cent  Dig.  ||  1738.  1789;  Dec  Dig.  *=>011.] 
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4.  Appeal  and  Ebbob  ^9l099<l)— Jthkhiknt 

— OONCLTTBIVBNKBfl. 
Where  the  priorities  of  the  several  litigants 
to  the  right  to  tne  uae  of  the  waters  of  a  stream, 
and  the  coBta  apportioned  to  Boch  litigants, 
were  deficltelr  determined  by  the  trial  court, 
and  the  judgment  of  the  trial  coart  was  affirm- 
ed b7  this  court  upon  appeal,  the  issues  thus 
determined  are  final  and  binding  upon  this  court, 
and  the  judgment  of  the  trial  court  will  not 
thereafter  be  disturbed. 

[EML  Note.— For  other  cases,  see  Appeal  and 
Krror,  Gent  Dig.  H  4370,  4374;  Dec.  Dis. 
1099(i).] 

Appeal  from  DlBtriet  Court,  Adft  Ooimty; 
Oharlea  P.  McCarthy,  lodge. 

Action  by  the  Idabo  Tnut  ft  SaTtngs 
Bank,  Umlted,  and  otbezs,  against  W.  H. 
BldenbaniSi  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

Wood,  Drlscol!  ft  Wood,  of  Boise,  for  ap- 
pellants. Cavanah  ft  Blake  and  N.  Bagene 
Brasle,  all  of  Boise,  for  respondents. 

BUDGE,  J.  On  Jannary  18,  1906,  a  judg- 
ment was  rendered  by  the  district  court 
of  the  Third  judicial  district  (now  the  Sev- 
eath  jndldat  district)  In  and  for  Canyon 
county,  in  the  case  of  Farmers'  Cooperative 
Ditch  Company,  Plaintiff,  t.  Riverside  Irri- 
gation District,  Limited,  W.  H.  Ridenbaugh, 
et  al.,  Defendants,  by  which  judgment  there 
was  assessed  against  defendants  W.  H.  Rld- 
enbaugh  and  A.  Rossi  the  sum  of  $962.50, 
as  the  pro  rata  share  to  be  borne  by  them  of 
the  total  expense  incurred  by  the  state  engi- 
neer of  Idaho  In  making  surveys  under  au- 
thority of  the  act  of  the  Legislature  of  March 
11,  1903  (1903  Sess.  Laws,  pp.  223-262),  in 
connection  with  said  action,  for  uae  in  de- 
termining the  priorities  of  the  users  of  water 
on  the  Boise  river  and  for  the  purpose  of 
fixing  the  duty  of  water. 

Tbe  state  engineer  in  the  course  of  making 
these  snireys,  and  prior  to  tbe  rendition  of 
the  jndgment  above  mentioned,  from  time  to 
time  Issued  some  73  a<K:alled  certificates  of 
Indebtedness  to  persons  furnishing  sorlces 
or  supplies  In  oxmectlon  with  tbe  surreys, 
and  at  Che  time  of  tbe  commencement  of  the 
trial  of  thla  cause  In  the  lower  court  plalntlfC 
Idaho  Tmst  ft  Savings  Bank  was  the  owner 
and  In  rightful  possession  of  s<»ne  69  such 
certificates  which  had  been  assigned  to  It 
by  the  original  holders  thereof;  plaintiff 
Carl  Manghmer  was  tbe  owner  and  in  right- 
ful possession  of  S  certificates,  whldi  had 
been  Issued  to  blm;  and  tbe  remaining  11 
certificates  wer&  held  by  other  parties. 

[1]  The  judgment  of  January  18,  1906,  was 
appealed  firom  by  tbe  Namm  ft  Meridian  Ir- 
rigation District,  and  affirmed  in  the  case  of 
Farmers'  Co-operative  Ditch  Go.  T.  Nampa 
ft  Meridian  Irrlgatl<ai  District  et  al.,  14 
Idabo,  450,  94  Pac.  761.  TTiereafter  certain 
other  defendants  moved  for  a  new  trial,  and 
their  motion  was  dented,  and  they  appealed, 
and  were  granted  a  rehearing  by  thla  court 


for  the  "sole  and  only  pnrpose  of  determining 
tbe  duty  of  water  on  the  two  classes  of  land 
Involved,  •  •  •  namely,  bench  and  bot- 
tom lands."  Farmers'  Co-operative  Ditch 
Co.  V.  Rlvertjide  Irrigation  District  et  al.,  16 
Idaho,  525,  102  Pac.  481. 

On  January  17,  1012,  the  Idaho  Trust  ft 
Savings  Bank,  t>elDg  the  owner  of  59  certifi- 
cates assigned  to  It  as  aforesaid,  brought 
suit  against  the  defendant,  who  Is  the  appel- 
lant here,  to  recover  the  amount  of  the  judg- 
ment for  costs  entered  against  him  for 
$962.50,  with  interest  thereon.  During  the 
course  of  the  trial  of  the  action,  9  of  the  11 
unpaid  certificates  held  by  other  parties  tlum 
tbe  respondent  were  paid  by  the  state  engi- 
neer to  the  respective  holders  thereof.  The 
amount  of  the  2  remaining  certificates,  held 
by  other  parties,  together  with  Interest  there* 
on,  was  paid  by  the  state  engineer  into  court 
for  tbe  holders  thereof,  and  23  of  the  59  cer- 
tificates held  by  the  Idaho  Trust  ft  Savings 
Bank  were  paid  by  the  state  engineer  to  saiil 
bank,  so  that  at  the  termination  of  the  actitm 
in  the  trial  court  35  certificates  were  held 
by  the  Idaho  Troat  ft  SavlngB  Bank  and  8 
certiflcatea  were  held  by  Garl  Maui^mer, 
who  wen  BubsequenCly  joined  as  plaintiff, 
and  were  the  only  remaining  unpaid  cer* 
tiflcates  representing  Indebtedness  incnrred 
by  tbe  state  engineer  covered  by  the  judgment 
of  January  18,  1906.  The  total  amount  of 
these  certificates  was  $2,207,  and  Interest 
thereon,  while  the  Judgment  against  tbe  de- 
fendant was  for  $0^.60  and  interest. 

The  trial  court  found.  In  Its  findings  of 
fact,' among  other  things,  tliat  the  parties  to 
this  action  .ire  the  only  parties  In  interest; 
that  they  were  properly  joined;  that  tbe 
pending  hearing  for  the  determination  of  the 
duty  of  water  upon  bench  and  bottom  lands 
does  not  affect  this  action  in  any  manner; 
that  the  parties  plaintiff  are  the  legal  and 
equitable  owners  of  tbe  judgment  of  January 
18,  1906,  and  entitled  to  sue  thereon ;  that 
the  cause  Is  not  barred  by  tbe  statute  of  lim- 
itations ;  and  that  the  defendant  Bidcnbaugfa 
Is  liable  tor  the  amount  of  the  judgment  of 
January  18,  1906,  with  interest  thereon  at  7 
per  cent  per  annum  from  the  date  thereof. 
Accordingly,  on  January  18,  1015,  judgment 
was  entered  in  favor  of  plaintiff  and  against 
defendant  for  $062JS0,  with  Interest  at  tbe 
rate  of  7  per  cent,  per  annum  from  January 
18,  1906,  amounting  In  all  to  tbe  sum  of 
$1,568.88,  together  with  interest  on  said  Bum 
from  January  18,  1915,  until  paid,  and  plain- 
tiff's costs  and  dlsburs^nents  amounting  to 
$16.50;  Ttiia  is  an  appeal  from  the  judgment 
and  order  orerrullng  a  motion  for  a  new 
trial. 

For  a  reversal  of  this  judgment,  appellant 
assigns  and  relies  upon  30  assignments  or  er- 
ror. These  assignments  will  be  considered 
and  discussed  so  far  as  is  deemed  necessary 
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tn  connection  wlUi  the  4  following  conten- 
tions, whldi  the7  are  designed  to  8upp(wt: 

(1)  That  the  judgment  sued  upon  is  abso- 
lutely and  ab  initio  void  as  It  runs  In  favor 
ot  no  one,  at  best  to^no  Mie  who  Is  a  party 
to  the  action  in  which  It  was  rendered. 

(2)  That,  granting  the  Judgment  is  valid, 
the  plalntUTs  were  neither  parties  to  the 
judgment  nor  showed  In  themselves  any  In- 
terest therein  by  assignment  or  otherwise. 

(3)  That  there  is  a  defect  of  parties,  in 
that  all  persons  holding  state  engineer's  cer- 
tiflcates  or  otherwise  having  an  Interest  in 
the  judgment  sued  upon  are  not  joined  as 
parties  In  this  action,  or,  if  Joined,  have  nev- 
er been  served  with  process. 

(4)  That  no  action  can  be  maintained  up- 
on the  Judgment  sued  upon,  for  the  reason 
that  It  Eas  been  set  aside  by  an  order  of  this 
court  sustaining  the  motion  for  a  new  trial 
in  the  action  wherein  it  was  entered. 

The  Judgment  of  January  18,  1906,  above 
mentioned,  was  for  money  due  for  services 
rendered  by  and  under  the  directions  of  the 
state  engineer,  in  accordance  with  the  pro- 
visions of  the  act  of  the  Legislature  of  March 
11,  1903  (1903  Sess.  Laws,  pp.  240,  2S0,  S  37). 

The  second  paragraph  of  section  37,  supra, 
provides : 

"Whenever  the  state  engineer  shall  make  such 
examination  at  the  request  of  the  court  or  a 
judge  thereof,  the  actual  cost  of  making  such 
examination  by  the  state  engineer  or  his  asaist- 
ant,  and  of  preparing  such  maps  end  statement 
as  shown  by  awom  statement  of  such  costs  pre- 
pared by  such  state  engineer,  shall  be  paid  by 
the  pereoDB  interested  m  such  suit  for  the  de- 
termmation  of  audi  priorities,  the  amount  of 
such  costs  to  be  prorated  by  ^  such  court  to  the 
persons  whose  rights  have  been  adjudicated  by 
such  suit   •    ♦    ♦  " 

An  examination  of  the  record  discloses  the 
fact  that  the  state  engineer,  acting  under 
the  order  of  the  court  made  in  pursuance  to 
the  above  section  of  the  Session  Laws  of 
1903  had  actually  made  an  examination  of 
the  Boise  river  and  the  works  diverting  wa- 
ter therefrom.  Said  examination  Included 
the  measurement  of  the  discharge  of  said 
stream  and  the  carrying  capacity  of  the  va- 
rious ditches  and  canals  diverting  water 
therefrom,  an  examination  of  the  Irrigated 
lands  and  an  approximate  measurement  of 
the  lands  Irrigated,  or  susceptible  of  Irriga- 
tion, from  the  various  ditches  and  canals, 
and  prepared  maps  and  plats,  showing  such 
stream,  canals,  and  ditches,  and  the  lands 
thereunder,  their  capacity  and  the  amount 
of  the  land  Irrigated  from  each  of  such  ca- 
nals, ditches,  and  other  works,  as  required 
by  the  order  of  the  trial  court,  and  had  fur- 
nished the  necessary  Information  for  the  pur- 
pose of  assisting  the  trial  court  In  reaching 
a  determination  of  the  priorities  of  the  vari- 
ous parties  iltlgant  to  the  right  to  the  use 
of  the  waters  of  the  Boise  river,  which  costs 
and  expenses  were  all  incurred  and  the  right 
to  the  costs  and  expenses  had  become  vested 
prior  to  the  enactment  by  the  Legislature  of 
the  act  ot  March  9, 190C.  It  further  appears 


that  the  last  certificate  of  indebtedness  Is- 
sued bj  the  state  engineer  in  payment  for  la- 
bfflf  performed  was  Issued  by  him  on  Febru- 
ary IB,  1904,  more  than  a  year  prior  to  the 
enactment  of  the  Session  Laws  of  1905, 
amendatory  ot  section  37  of  the  Session  Lews 
of  1908.  We  think  It  may  therefore  be  as- 
sumed that  the  trial  court  in  prorating  the 
costs  Incurred  to  the  various  litigants  and  in 
rendering  Its  Judgment  therefor  was  gov- 
erned by  the  act  of  1908,  under  the  provi- 
sions of  which  act  the  costs  had  been  incur- 
red and  the  right  to  the  costs  vested,  and  not 
under  the  provisions  of  the  act  of  lOOS. 

The  power  of  the  court  to  make  the  or- 
der directing  the  state  engineer  to  perform 
the  services  heretofore  mentioned,  and  to 
Incur  the  indebtedness  under  the  provisions 
of  section  37,  pp.  249.  250,  Session  Laws 
1903,  was  upheld  by  this  court  In  the  case 
of  Boise  Irrigation  Co.  v.  Stewart,  10  Ida- 
ho, 38,  77  Pac.  26,  321,  and  the  validity  of 
the  Judgment  for  costs  sued  upon  in  this  ac- 
tion was  upheld  in  the  case  of  Farmers*  Co- 
operative Ditch  Co.  V.  Nan/pa  &  Meridian 
Irrigation  District  et  ai.,  14  Idaho,  450.  at 
page  460,  94  Pac.  761,  and  again  affirmed  in 
the  case  of  Farmers'  Co-operative  Ditch  Oo. 
V.  Riverside  Irrigation  Dlst.  et  al..  16  Idaho, 
S25,  102  Pac.  481.  In  the  former  case.  In  ad- 
dition to  other  contentions  made  by  counsel 
for  appellant  in  their  brief.  It  was  strenu- 
ously Insisted  that  the  Judgment  for  costs 
had  not  been  entered  in  favor  of  any  per- 
son, and  therefore  the  Judgment  was  void 
ab  initio.  The  same  contention  Is  made  in 
this  case.  The  question  having  onoe  been 
decided  is  no  longer  open  to  discussion.  As 
we  read  the  opinion,  which  we  think  gov- 
erns, and  not  the  order  of  this  court,  the 
method  used  by  the  trial  court  in  taxing 
costs  was  not  the  only  question  before  this 
court;  but  this  court  also  affirmed  the  action 
of  the  trial  court  wherein  it  assessed  in 
dollars  and  cents  the  amount  of  costs  to  l>e 
charged  against  each  and  every  party  to  the 
litigation.  Any  party  dissatisfied  with  any 
part  of  the  costs  and  expenses  assessed 
against  him  by  the  trial  court  had  a  right  to 
appear  and  move  against  such  assessment, 
and  upon  a  proper  showing  piocare  a  retaz- 
Ing  of  sudi  costs.  This  was  not  done  hj 
the  appellant,  and  since  this  conzt  has  said 
In  the  case  ot  Farmers*  Co-operative  Ditch 
Co.  T.  Nampa  ft  Merlfflan  Inigatlim  IMM. 
et  aL,  supra,  that  "the  aqmutes  of  the 
survey  was  a  proper  diarge  against  all  the 
litigants,  and  it  was  entirely  proper  ax^ 
clearly  within  the  Jurisdiction  and  author- 
ity of  the  trial  court  to  apportion  these 
costs  as  be  did,  and  enter  Judgment  against 
the  several  parties  to  the  action  as  was  done. 
*  *  *  "  and  again  In  the  case  of  Farm- 
ers' Co-operative  Ditch  Co.  v.  Riverside  Ir- 
rigation Dlst,  supra,  where  the  same  costs 
that  make  up  this  judgment  were  involved, 
this  court  said,  "We  conclude  that  the  court 
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properly  taxed  tbe  costs  of  making  this  snr- 
ver  and  the  maps  and  plats  to  the  several 
litigants  In  tbe  case."  These  dedBions  of 
thlfl  conrt  condnslvely  settle  the  validity  of 
the  judgment  sned  apm  In  this  action. 

^le  second  ccmtentUm  made  1^  counsel, 
namely,  that  the  plaintUta  were  not  the 
owners  of  the  Judgment  or  any  Intern^ 
therein  by  assignment  or  otherwise,  Is  with- 
out merit  under  the  facts  of  this  case;  it 
being  coneluslvely  established  that  tbeplaln- 
tUCs  are  the  owners  of  all  of  the  now  out- 
standing certificates  of  Indehtedness  Issued 
by  tbe  state  engineer  upon  wlildi  this  Jndg- 
tor  costs  is  founded,  and  that  all  other 
holders  of  certificates  Issued  1^  tbe  state 
engineer  have  been  paid  or  the  money  de- 
posited in  court  for  tbelr  use  and  benefit, 
all  of  which  being  true,  the  reqpondents  are 
tbe  real  and  beneficial  owners  of  the  iu^ 
ment  upon  which  this  action  Is  brought  and 
were  proper  parties  plaintiffs  In  wboae 
names  the  action  must  be  prosecuted.  Tal- 
ly V.  Reynolds.  1  Ark.  89,  31  Am.  Dec.  787. 
It  is  a  firmly  estabUdied  rule  that  such  own- 
ers are  wtitled  to  sue  In  their  own  names 
(Sammls  v.  Wtghtman,  31  Fla.  45,  12  South. 
630),  that  tbe  assignee  of  a  rl^ht  of  action 
must  prosecute  the  suit  in  bis  own  name, 
and  that  such  assignee  alone  has  the  right 
to  control  the  Judgment  and  sue  upon  It 
(Bond  v.  Carter  [Tex.  Civ.  App.]  73  S.  W. 
46). 

[2]  In  this  case  the  statutes  provided  that 
the  costs  incurred  by  the  state  engineer 
should  be  assessed  as  owts  against  the  varl- 
ons  parties  to  the  litigation.  The  costs  were 
Incurred  under  a  valid  order  of  the  court 
'(Boise  Irrigation  Co.  v.  Stewart,  supra),  and 
after  the  completion  of  the  work  the  right 
to  tbe  costs  became  rested  in  the  state  en- 
.  gfneer  subject  to  distribution  to  the  parties 
wbo  bad  performed  work  and  labor  under 
his  dlrectltHis.  He  became  the  nominal  own- 
er of  the  Judgment  with  authority  to  make 
valid  assignments  of  the  same  or  any  part 
thereof,  prior  to  the  actual  entry  of  the  Judg- 
ment, and,  as  appears  from  the  record,  all 
parties  beneficially  interested  in  the  Judg- 
ment have  been  paid  in  full,  except  respond- 
ents, who  are  the  only  persons  now  benefi- 
cially interested  in  the  Judgment. 

[I]  Beferrlng  now  to  the  third  assign- 
ment of  error,  namely,  that  there  Is  a  de- 
fect of  parties.  In  that  all  persons  holding 
state  engineer's  certificates  were  not  Joined 
as  parties  to  the  action,  or,  if  Joined,  were 
not  served  with  proem  at  the  time  of  tbe 
filing  of  Uie  amended  complaint,  it  aiv>eani 
that  all  of  the  parties  who  were  Joined,  ei- 
ther a*  parties  plalntUEs  or  defendants,  anb- 
■eonent  to  the  filing  ct  tbe  original  ooiDpIaint 
aa  heretofore  stated,  were  paid  .In  full  tbe 
amount  of  their  certificates,  together  with 
Interest,  either  personally  or  the  amounts 
due  them  upon  their  cwtiflcates  were  de- 
posited In  court  for  their  use  and  bviefit. 


[4]  We  come  now  to  the  last  asrignment 
of  error,  namely,  that  no  action  can  be  main- 
tained upon  the  Judgment  for  the  reason 
that  the  same  was  set  aside  by  an  order  of 
this  court  sustaining  a  motion  for  a  new 
trial,  in  the  case  of  Farmers'  Oo-operatlve 
Ditdi  Co.  V.  Riverside  Irrigation  Dist.,  su- 
pra. It  is  insisted  by  counsel  for  ai^>^ant 
that  when  this  court  In  the  latter  case  af- 
firmed the  priorities  to  the  right  to  the  use 
of  the  waters  of  the  Boise  river  in  favor  of 
the  several  claimants  as  ft>imd  and  determin- 
ed by  the  trial  court,  and  granted  a  new 
trial  for  the  purpose  of  determining  the 
question  of  the  duty  of  water  oa  bench  and 
bottom  lands,  it  set  aside  and  vacated  that 
portton  of  the  Judgment  of  tbe  trial  oonrt 
assessing  costs  against  'the  various  litigants, 
and  that  since  the  duty  of  water  fer  bendb 
and  bottom  lands  has  not  yet  been  fixed  <a 
determined,  and  that  a  determination  of  the 
duty  of  water  fi>r  benA  and  bottom  lands 
might  lessen  w  increase  the  quantity  of  wa- 
ter as  prorated  to  the  several  claimants  on 
the  Boise  rlv^,  it  would  necessarily  follow 
that  it  would  diange  the  amount  of  costs 
to  be  apportioned  to  eadi  of  the  parties  lit- 
igant. As  stated  above,  the  question  of  the 
apportionment  of  costs  Is  no  loi^r  open  to 
discussion,  the  same  having  been  definitely 
determined  by  the  trial  court  and  approved 
in  unequivocal  terms  by  this  court  in  its  de- 
cisions in  14  Idaho,  460,  and  16  Idaho,  525. 
supra.  While  a  reduction  of  the  duty  of 
water  would  not,  it  is  believed,  change  to 
any  appreciable  extent  the  relative  amounts 
of  water  to  be  received  by  the  various  liti- 
gants in  this  action  In  which  the  Judgment 
sued  upon  was  rendered,  it  is  to  the  interest 
of  Justice  and  the  prevention  of  a  multi- 
plicity of  actions  that  the  apportionment  of 
the  costs,  having  been  determined  by  tbe  tri- 
al court  and  twice  passed  upon  and  approved 
by  tbis  court,  should  not  be  disturbed. 

It  may  also  be  pointed  out  that  while  this 
court,  in  16  Idaho,  625,  at  page  538,  102  Pac. 
481,  granted  a  new  trial  for  the  sole  and 
only  purpose  of  determining  the  duty  of  wa- 
ter on  the  two  classes  of  lands  involved  In 
the  action,  namely,  bench  and  bottom  lands, 
It  affirmed  the  respective  rights  and  priori- 
ties of  the  several  claimants  and  approprla- 
tors  whose  rights  had  been  litigated,  and 
concluded  that  tbe  lower  court  bad  proper- 
ly taxed  the  cents  of  making  the  surrey  and 
the  maps  and  plats  to  the  several  litigants 
in  the  case.  While  this  court  did  in  terms 
grant  a  new  trial  for  a  qtedfic  purpose,  yet 
as  a  practical  matter  it  remanded  the  case 
to  the  lower  court  for  modiflcatlOD,  it  the 
evidence  to  be  thereafter  submitted  toudi- 
ing  the  questlfm  of  the  duty  of  water  for 
the  proper  Irrigation  of  the  bench  and  bot- 
tom lands  should  warrant  audi  modification. 

With  refercawe  to  the  item  of  costs,  $468.- 
88,  whidi  it  la  dalmed  was  a  part  of  t3ie 
costs  indnded  in  the  Judgment  but  not  rep* 
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resented  by  the  state  engineer's  certlfi«itea, 
and  was  for  expenses  incurred  in  preparing 
findings  of  fact,  conclusions  of  law,  and  the 
decree,  and  In  filing  and  recording  Uie  same 
In  the  counties  of  Ada  and  Canyon,  this 
amount  should  be  withheld  out  of  the  first 
moneys  paid  to  the  clerk  of  the  court  In 
satisfaction  of  the  Judgment,  and  applied 
in  payment  of  said  costs.  This  Item  of 
costs  was  disposed  of  by  this  court  in  the 
case  of  Farmers'  Co-operative  THtch  Co.  v. 
Nampa  &  Meridian  Irrigation  Dlst.,  supra, 
and  Is  biudlng  and  conclusive  upon  this 
court.  No  objection  having  been  urged 
against  the  amount  of  costs  Incurred  for 
the  purposes  above  mentioned,  or  the  man- 
ner of  the  payment  of  the  same,  when  this 
case  was  before  this  court  In  the  case  of 
Farmers'  Co-operative  Ditch  Co.  t.  Nampa 
&  Meridian  Irrigation  Dlst,  supra,  It  can- 
not be  urged  at  this  time. 

From  what  has  been  said  it  follows  that 
the  Judgment  of  the  trial  court,  and  the  or- 
der overruling  a  motion  for  a  new  trial, 
should  be  affirmed,  and  it  is  so  ordered. 
Costs  are  airerded  in  ftiTor  of  respondents. 

SUIXIVAN,  a  3.,  and  MORGAN,  J.,  con- 
cur. 


IDAHO  TB:DST  St  SAVINGS  BANK,  Limited, 
et  aL  V.  NAMPA  &  MERIDIAN  IRK. 
DISO^.  et  aL 

(Supreme  Court  of  Idaho.    Dec.  9,  1916.) 

1.  Limitation  of  Actions  ^=>11S(2)— Toix- 
INO  OP  Statute— Filing  of  Complaint. 

The  running  of  limitatioas  against  an  actlim 
Is  tolled  upon  the  filing  of  the  original  com- 
plaint. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  |  628;  Dec.  Dig.  4=» 
U8(2).] 

2.  Limitatiow  or  Aotionb  ^3125— Ruitnino 

OF  STATUTB— INBTITUTION  OF  SUIT. 
Where  before  the  running  of  limitaticMis  the 
original  complaint  was  filed,  new  parties  plain- 
tiff may  after  running  of  the  statute  be  substi- 
tuted; the  cause  of  action  or  <daim  not  being 
BubstantlaUy  changed. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actioos.  Cent  Dig.  S  542;  Dec.  Dig.  «=»125.1 

8.  Inteeest  ^=>22(9)  —  Allowanob  —  Juoa- 

HENT  Foa  Costs. 
Where  a  judgment  for  costs  was  twice  up- 
held, it  coDBtitatM  a  liquidated  daim  which 
bears  interest  as  allowed  fran  the  date  of  entry. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent.  Dig.  I         Dec  Dig.  «»22(9)J 

Appeal  from  District  Court,  Ada  Coonl?; 
Charles  P.  McCarthy,  Jndg^ 

Action  by  the  Idaho  Trust  &  Savings  Bank, 
Limited,  and  others,  aealnst  the  Nampa  ft 
Meridian  Irrigatlm  District  and  others. 
From  a  Judgment  for  plalntlfCs,  defendants 
appeal.  Affirmed. 

Hugh  E.  McElroy,  of  Boise,  for  appellants. 
Cavanah  &  Blake  and  N.  Eugene  Braale,  all 
of  Boise,  for  respondents. 


BUDGB,  J.  This  Is  an  appeal  from  a  per- 
sonal Judgment  Altered  In  ftivor  of  the  re- 
spondents for  the  sum  of  91,318.97,  and  is  a 
companion  case  of  Idaho  Trust  ft  Savings 
Bank,  Limited,  v.  W.  H.  Rldenbaugh  et  al., 
29  Idaho,  — ,  161  Pac.  86S,  and  was,  by  or- 
der of  the  trial  court  and  by  agreement  of 
counsel,  consolidated  with  and  tried  at  the 
same  time  and  u[}on  the  same  evld^ce  as 
that  case.  We  have  carefully  examined  the 
additional  assignments  of  error  relied  upon 
by  appellants  and  do  not  de«n  It  oecessary 
to  discuss  them  at  length. 

[1]  We  may  say  in  passing,  with  reference 
to  the  bar  of  the  statute  of  llmltatloDa,  urged 
by  appellants  against  the  right  of  respondents 
to  sue  upon  the  Judgment  that  the  conten- 
tion made  by  counsel  for  appellants,  namely, 
since  It  does  not  appear  that  the  original 
complaint  was  filed  within  six  years  from  the 
entry  of  said  pretended  Judgment  that  as  a 
question  of  law  said  statute  of  Umltatlona 
ran  until  the  filing  of  the  secraid  amended 
complaint,  Is  untenable.  The  Judgment  upon 
which  this  suit  was  brought  was  entered  on 
January  18,  1906,  and  the  original  complaint 
was  filed  on  January  17,  1912,  which  is  with- 
in six  years  from  the  entry  of  said  Jadg- 
ment  and  the  slaitute  of  limitations  would 
cease  to  run  upon  the  flUng  of  the  original 
complaint 

[2]  In  answer  to  appellants'  next  conten- 
tion, which  is  extremely  technical,  that  even 
though  It  be  ctHiceded  that  the  right  to  re- 
cover by  the  Idaho  Trust  ft  Savings  Bank  is 
not  barred  by  the  provisions  of  section  4061. 
Rev.  Codes,  the  cause  of  action  set  ont  In 
the  amended  oxnplalnt  Is  barred  by  seM  sec- 
tion of  the  statute  as  to  additional  parties' 
plaintiffs.  The  rule,  however,  which  appears 
to  be  supported  by  tbe  weight  ot  aatbmltf ,  la 
set  forth  In  the  case  at  Hncklebrldge  et  al. 
V.  Atchison,  T<veka  &  Santa.  V6  Ry.  Co,  M 
Kan.  448,  71  Pac.  814,  whovtn  the  court  hdd 
that  the  snbstitntlon  of  a  party  plalntlfC  In  a 
case  wherein  the  cause  of  action  or  dAlm 
was  not  substantially  changed,  the  cause  ot 
action  was  not  barred  by  reason  al  tbe  fiact 
that  the  new  part?  or  parties  were  not 
brought  In  until  the  statute  at  Hrottatlons 
otherwise  would  have  run,  and  that  brlngiug 
In  new  parties  would  relate  back  to  tbe  date 
of  the  commeneement  of  the  original  actlcxi. 

This  rule  is  supported  by  the  following 
auOioritlM:  Oreot  v.  dlfTord,  94  CaL  49,  20 
Pac.  S31 ;  Kaln  v.  Arizona  C<^per  Co.,  Ltd^ 
14  Arls.  566,  133  Pac.  4^;  Tunk  T.  Radtan 
River  Railroad  Ca,  66  N.  J.  Law.  395.  2S 
Atl.  593 ;  Bradford  v.  Andrews  et  al.,  20  Ohio 
St  208,  6  Am.  Rep.  645;  Suber  et  al.  T. 
Chandler  et  al.,  36  S.  C.  844.  15  S.  B.  426. 

In  the  case  of  Hougland  v.  Avery  Coal  ft 
Mining  Co.,  246  111.  600,  93  N.  E.  40,  the  Su- 
preme Court  of  Illinois  held  that  the  addi- 
tion of  a  necessary  party  plaintiff  would  not 
be  the  commencement  of  a  new  suit  or  state- 
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ment  of  a  new  cause  of  actimi.  El  Paso  & 
&.  W.  R.  Co.  T.  Harris  &  Uebman  (Tex.  Civ. 
App.)  110  S.  W.  145;  McArdle  T.  Pittsburg 
Rys.  Co.,  41  Pa.  Super.  Ct  162. 

[S]  There  Is  no  merit  In  appellants*  conten- 
tion tbat  tbe  Judgment  for  costs  sned  np(Hi 
does  not  constltnte  a  liquidated  claim  in  fa- 
Tor  of  respondents,  and  therefore  they  would 
not  be  entitled  to  Interest  The  judgment  for 
costs  upon  wblch  respondents'  action  Is  based 
bag  been  twice  passed  upon  by  this  court  and 
held  to  be  valid  In  both  cases,  and  It  neces- 
sarily follows  that  It  would  bear  Interest  as 
provided  by  law  from  the  date  of  its  entry. 

For  the  reasons  herein  stated,  and  upon 
the  authority  of  the  case  of  Idaho  Trust  & 
SavlDga  Bank,  Limited,  t.  W.  H.  Rldenbangb 
et  al.,  supra,  the  Judgment  of  the  trial  court 
ts  sustained.  Costs  are  awarded  to  respond- 
ents. 


SULIilVAN,  a  J„ 
cor. 


and  HOBOAN,  con- 


STATB  T.  BBOSHBARS.    (Cr.  No.  409.) 
(Supreme  Court  of  Arlsona.    Dec  19,  191ft) 

1.  PbBJUBT  ^19(1)— iHFOBUATXOIf— SuFFI- 
OIBNOT. 

Under  Pen.  Code  1913,  S  950,  an  informa- 
tioD  for  perjury  Is  sufficient  if  it  sets  forth  the 
BobstaDce  of  the  controveray  or  matter  in  re- 
spect to  which  tbe  offense  was  committed,  tbe 
court  in  which  the  oath  was  taken,  and  that 
the  court  or  the  person  before  whom  the  oath 
was  taken-  had  authority  to  administer  it,  with 
the  proper  aUegaticmfl  of  the  falsi^  of  the  mat- 
ter on  wblcdi  perjury  is  assigned. 

[Ed.  Note.— For  other  cases,  see  Perjurr, 
Cent  Dig.  |i  G5,  71;  Dec.  Dig.  «=»19(D.] 

2.  FiBJXTBT      «=»19(2)— iNItmiCATZOZT-^inTI- 

CIENCT. 

An  indictment  for  perjury  alle^red  to  have 
been  committed  in  a  civil  action  In  justice  court 
heid  insufficient  under  Pen.  Code  1913,  H 
960i  in  that  it  tailed  to  set  forth  the  particular 
circumstances  of  the  offense  charged  which 
were  necessary  to  constitute  the  complete  of- 
fense. 

[Ed.  Mote.— For  other  cases,  see  Perjury, 
Cent.  Dig.  8§  66,  71;  Dec.  Dig.  «s»19(2).] 

Appeal  from  Superior  Court,  Graham 
County;  A.  O.  McAllster,  Judge. 

Teller  Broshears  was  indicted  for  perjury, 
and  demurred  to  the  indictment  From  an 
order  BustalDing  a  demurrer,  the  State  ap- 
peals. Affirmed. 

Wiley  B.  Jones,  Atty.  Gen.,  Q.  W.  Harban, 
Asst.  Atty.  Gen.,  and  John  McQowan,  Co. 
Atty.,  of  Safford,  for  the  State. 

CUNNINGHAM,  J.  On  February  2,  1916, 
the  county  attonwy  of  Graham  county  filed 
In  the  superior  court  of  said  county  an  In- 
fbnnation  purporting  to  charge  the  resomnd- 
ent  with  perjury  under  paragraidi  ill,  Penal 
Code  of  Arizona  1913.  The  defendant  demur- 
red to  the  Information  upon  the  grounds 
"that  said  Information  does  not  substantial- 


ly conform  to  the  reQulrementa  of  paragraphs 
934,  935,  and  036  of  tbe  Penal  Code  of  Ari- 
zona," and  "that  the  facts  stated  in  said  in- 
formation do  not  constitute  a  public  offense 
known  to  the  laws.   ♦   *   • " 

Upon  a  trial  of  said  demurrer  the  same 
was  allowed  and  sustained,  and  the  court 
ordered  the  cause  resubmitted  and  another 
Information  filed  by  the  county  attorney. 
From  which  order  the  state  appeals. 

The  Information  Involved  Is  as  follows, 
omitting  the  formal  portions: 

"The  said  Teller  Broshears  on  or  about  the 
18th  day  of  January,  1016,  and  before  the  fil- 
ing- of  this  information,  at  and  In  tbe  ctmnty 
of  Graham,  state  of  Arizona,  willfully,  know- 
ingly, unlawfully,  maliciously,  and  feloniously 
did  take  an  oath  that  he  would  testify  truly  be- 
fore a  competent  tribimal,  to  'wit,  the  justice 
court  and  justice  of  precinct  No.  1  of  said  coun- 
ty. In  a  case  in  which  sncfa  an  oath  might  by 
law  be  administered  by  said  court  and  justice, 
and  willfully  and  contrary  to  such  oath  stated 
as  true  a  material  matter  which  he  knew  to  be 
false.  Said  perjury  was  committed  more  par- 
ticularly as  follows:  In  a  civil  action  then  on 
trial  in  said  justice  court,  wherein  B,  F.  Foster 
was  plaintiff  and  L.  J.  Broshears  was  defend- 
ant, for  $125  damages  as  the  value  of  a  horse  of 
plaintiff  claimed  to  have  been  killed  by  said 
Teller  Broshears  as  the  Agent  of  said  T*  J. 
Broshears  on  the  23d  day  of  Aujrnet,  1913,  It 
became  and  was  a  material  issue  if  said  killing 
was  on  said  date;  for,  if  It  was  on  an  eariier 
date,  said  $120  was  barred  by  statute  of  limita- 
tion, and  evidence  had  been  adduced  by  said  B. 
F.  FoRtpr  that  said  killing  was  on  said  August 
23d,  which  evidence  was  and  Is  true;  whereupon 
said  Teller  Broshears  appeared  therein  as  a 
witness  for  said  U  J.  Broshears,  and  took  his 
oath  that  he  would  testify  truly  before  said  jus- 
tice, and  then  and  there  willfully  and  contrary 
to  such  oath  testified  that  said  killing  was  in 
the  month  of  April.  A.  D.  1913.  In  thus  testi- 
fying that  said  killing  was  in  the  month  of 
April,  1013.  and  not  in  August,  1013.  said  TsH- 
er  Broshears  Rtated  as  true  that  which  was  then 
and  there  false,  and  whieh  he  then  and  there 
knew  was  false.  •  •  * " 

The  statute  defining  perjury  Is  as  follows: 

"Every  person  who,  having  taken  an  oath 
that  he  will  testify,  declare,  depose  or  certify 
truly  before  any  competent  tribunal,  ofiicer  or 
person,  In  any  of  the  cases  In  which  sndi  an 
oath  may  by  law  be  administered,  willfully  and 
contrary  to  such  oath,  states  as  tme  any  ma- 
terial matter  which  he  knows  to  be  false,  is 
guilty  of  perjury."  Paragraph  111,  Penal  Code 
of  Arizona  1913. 

[1]  In  an  Information  for  perjury: 
"It  is  sufficient  to  set  forth  the  substance  of 
the  controversy  or  matter  in  respect  to  which 
the  offense  was  committed  and  in  what  crairt 
and  before  whom  the  oath  alleged  to  be  false 
was  taken,  and  that  the  court,  or  the  person 
before  whom  it  was  taken,  had  authority  to  ad- 
minister It,  with  the  proper  auctions  of  the 
falsity  of  tbe  matter  on  which  the  perjury  Is 
assigned."  Paragraph  900,  ^nal  Code  of  Ari- 
zona 1013. 

In  setting  forth  the  "substance  of  tbe  con- 
troversy or  matter  In  respect  to  which  the 
offense  was  committed,"  the  Information 
must  show  that  the  statements  alleged  to  be 
false  were  material  to  the  controversy.  If 
the  controversy  la  a  Judicial  proceeding,  the 
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materiality  of  the  alleged  false  statements 
may  be  Bhown  In  criminal  pleadings: 

"FbMt,  hj  setting  forth  the  natare  of  the 
issa^  and  the  evidence  gi7en  thereon,  so  that, 
as  a  matter  of  law,  It  may  be  said  the  testi- 
mony upon  which  the  perjury  is  assigned  is 
material  to  the  issue;  second,  by  showing  an 
action  at  issue  In  a  conrt  of  oompetmt  juris- 
diction, the  testimony  given,  Its  willfol  and 
felonious  falsity,  coupled  with  the  arerment 
that  it  was  material  to  the  isBue."  People  v. 
Ah  Bean,  77  Cal.  12,  18  Pac.  815. 

In  that  case  the  court  says: 

"The  difference  in  the  two  methods  consists 
in  showing  the  materiality  of  the  testimony  in 
the  one  case  and  merely  averring  it  in  the  oth- 
er. ^In  People  v.  Kelly,  59  Cal.  372,  it  was 
held  the  materiality  of  the  evidence  need  not 
Im  ,  expressly  averred,  where  It  appeara  from 
facts  stated;  and  in  People  v.  Brilliant,  68  Cal. 
214,  it  was  held  that  an  express  averment  of 
materially  is  sufficient,  unless  tJie  e<mtrary  ap* 
pears  from  other  averments." 

Tbe  infonnatton  may  fairly  be.  regarded  ab 
setting  fwth  an  action  at  iama,  vis.  a  idvil 
action  between  B.  F.  Foster  as  plalntUE 
against  L.  3.  Broaheara  as  defendant,  where- 
in the  plaintiff  seeks  to  recover  from  piB 
defoidant  9126  as  damages  for  tbe  wrongful 
killing  of  plalntUTs  bcnse  by  tbe  def«idant*8 
agent ;  the  nature  of  the  Issue,  vis.  that  the 
defendant  resists  sndi  recovery  upon  tbe 
grounds  that  the  cause  of  actim  la  barred 
by  the  statute  of  limitations ;  that  the  ac- 
tirai  was  pending  in  a  court  of  competent 
Jurisdiction,  viz.  the  justice  court  of  precinct 
No.  1  of  Graham  county ;  the  evidence  given, 
Tls.  the  evidence  introduced  by  the  plaintiff 
that  the  horse  was  killed  on  Aognst  23, 1913, 
and  the  evUlence  giv«i  by  this  accused,  as  a 
witness  for  the  defendant,  viz.  "that  said 
killing  was  In  tbe  month  of  April,  A.  D. 
1913,"  followed  by  tbe  averment,  "In  thus 
testU^ng  that  said  killing  was  In  the  month 
of  April.  IdiS,  and  not  in  August,  1913,  said 
Teller  Broshears  stated  as  true  that  which 
was  then  and  there  false,  and  which  he  then 
and  there  knew  was  false,"  thereby  fairly 
showing  the  wlUfnl  and  intentional  falsity  of 
the  statements  made.  If  the  ftilse  statements 
fixing  the  date  upon  which  the  horse  was 
killed  as  in  the  month  of  April,  1913,  were 
material  to  tiie  Issue  raised  by  the  defense 
of  the  statute  of  limitatlona,  such  evidence 
was  so  material  because  the  action  was  com- 
menced at  aome  date  more  tlian  two  years 
after  the  month  of  April,  1913,  and  the  pe- 
riod In  which  the  plaintiff  is  allowed  to  com- 
mence bis  action  to  recover  In  such  case  had 
expired  before  he  commenced  the  action. 
Tbe  date  upon  which  the  plaintiff,  Foster, 
commenced  bis  action  is  not  set  forth  In  the 
Infbrmation,  and  It  follows  that  the  conrt 
cannot  say,  as  a  matter  of  lav,  that  tbe  tes- 
timony uptm  which  the  perjury  Is  assigned 
Is  material  to  the  Issne,  within  the  above- 
mentioned  first  method  of  setUng  forth  the 
materlalltr  of  the  alleged  false  statements  in 
criminal  pleadings.  Likewise  the  second 
method  of  setting  forth  the  materiality  of 


tb»  alleged  false  statements  Is  not  followed, 
In  the  particular  of  expressly  averring  that 
such  statements  were  material  to  the  Issne. 
It  follows  that  the  information  falls  to  state 
facts  sufficient  to  constitute  a  public  offense, 
in  that  it  falls  to  show  by  sufficient  aver- 
ments of  specific  facts  or  by  express  auc- 
tions that  the  statements  alleged  to  be  false 
upon  which  perjury  Is  assigned  were  mate- 
rial to  the  issue  on  trial. 

The  information  is  faulty  In  a  further 
particular  in  failing  to  show  by  spedflc  facts 
or  by  general  averments  the  person  before 
whom  the  oath  alleged  to  be  false  was  taken. 
The  facts  show  that  the  oath  was  taken  to 
the  effect  that  be  would  testify  truly  before 
the  Justice  conrt  and  Justice  of  precinct  No. 
1  of  Graham  'county,  and  that  the  accused 
appeared  in  Buch  court  and  took  the  oath 
"that  he  would  testis  truly  before  said  Jus- 
tice," but  the  Information  does  not  otherwise 
refer  to  the  person  before  whom  the  oath 
was  taken  nor  to  the  authority  of  such  per- 
son to  administer  such  an  oath.  The  Justice 
of  the  peace  had  authority  to  administer  such 
oath,  and  could  administer  sndi  oath  in  his 
court  while  4n  session  as  the  court,  or  while 
not  in  session,  in  tbe  capacity  of  Justice  of 
the  peace;  and  the  oath  may  have  been  ad- 
ministered by  some  other  officer  with  equal 
effect,  at  a  time  before  or  during  the  progress 
of  the  trial.  The  Information  does  not  di- 
rectly and  certainly  show  the  materiality  of 
tbe  statements  alleged  to  he  false,  nor  the 
person  before  whom  the  oath  alleged  to  be 
false  was  taken,  as  required  by  paragraph 
950.  Penal  Code  of  Arizona  1913. 

The  order  allowing  and  sustaining  tiie  de* 
mnrrer  was  no  error,  and  the  same  ought 
to  be  affirmed. 

FRANKLIN,  J.  [2]  I  concur  In  affirmance 
because  the  Information  does  not  comply 
with  paragraph  936  of  the  Penal  Code,  and 
Is  therefore  obnoxious  to  the  special  de- 
murrer Interposed.  Tbe  particular  drcum- 
Btanoes  of  the  qffense  charged  to  the  extent 
required  by  paragraph  950  of  the  Penal  Code 
are  necessary  to  constitute  the  complete  of- 
fense of  perjury,  and  such  particulars  are 
npt  directly  and  certainly  alleged. 

ROSS.  c.  J.  I  concur  in  the  observations 

of  FRANKLIN,  J. 


liOPmZ  T.  STATB.    (Or.  No.  392.) 

(Supreme  Ooort  of  Arisraia.    Dec  19,  1916.) 

1.  Cbjminal  Law  <^1186(4)— Appeal  juto 
Ebbob— Review— Habuless  Ebbob. 
In  an  information  for  murder,  the  com- 
mencement recited  that  "F.  I*,  accused,"  etc., 
omitting  the  word  "is"  before  the  wora  "ac- 
cueed."  Held,  the  omission  was  at  most  a 
technical  error,  for  which  reversal  is  prohibit- 
i>d  by  Pen.  Code  1913,  3  1170,  enacted  pursuant 
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to  Gout  art.  6,  i  it  vpeftring  that  aub- 
stantial  justice  had  been  done  bj  the  verdicL 

[Ed-  Note^For  other  cases,  ses  Grimiaal 
Law,  Gent  Dls-  H  82lfi,  3219;  Dee.  Die 
H86(4).3 

2.  INDICTHENT    and    iHFOSlUTZOir  ^979— 
SumciENOT. 

An  informatlMi  for  marder,  the  commence- 
ment of  which  recited  "F.  L. .  accnsed,"  etc., 
omitting  the  verb  "is"  before  the  word  "acciw- 
ed,"  hM  snfiScient.  under  Pen.  Code  1913,  { 
943;  the  defect  if  any,  being  <me  that  could  be 
cored  by  ammdment,  if  timdy  objected  to,  and 
which  is  otherwise  deemed  cured  by  reference 
to  the  record. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  200-214:  Dec. 
Dir.  ^79.} 

3.  INDICTUENT    AND    InTOBlCATIOlf  ^BsSO- 

Stttfioisnct. 
While  a  sufficient  accneation  of  the  com- 
mission of  a  crime  is  essential  to  jurisdiction, 
and  te  anstaln  a  Amvletion,  ytA  the  mere  re- 
dtal  in  the  commencement  of  an  information 
that  the  defendant  "is  accused"  is  not  essen- 
tial, if  the  tnfwmatlon  pr^^erly  ehargea  the  at- 
fense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  120;  Dec.  Dig. 
<e:>80.] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; A.  C.  Lockwood,  Judge. 

Felix  Lopee  was  oonvicted  of  murder  in 
the  lint  degree,  aad  be  appeals.  Aifirmed. 

Tlie  appellant,  Felix  Lopez,  was  tried  and 
conTlcted  of  0ie  wUUul.  deliberate,  and  pre- 
meditated murder  of  Rosendo  Lugo*  nmi- 
mitted  by  stabbing  with  a  knife.  The  jury 
fixed  the  punishment  at  Impristnunent  tar 
life.  On  the  lOth  day  of  July.  191B,  the  court 
duly  pronounced  aentenoe  and  Judgment  In 
accordance  with  the  verdict,  and  refused  a 
new  trlaL  From  the  Judgmmt  and  order  re- 
fu^ng  a  new  trial,  the  defendant  i^peala. 

Doan  8t  Doan,  of  Douglas,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  and  Geo.  W.  Har- 
ten  and  R.  Wm.  Kramer,  Ant  Attys.  Oen., 
for  the  State. 

CUNNINGHAM,  J.  The  Information  upon 
which  the  appellant  was  tried,  convicted  and 
sentenced,  Is  as  follows: 

**In  the  name  and  by  the  antfaori^  ot  the 
state  of  Ansona,  Felix  Lopes  accused  by  the 
county  attorney  of  Cochise  county,  state  of 
Arizona,  by  this  information,  of  the  crime  of 
munler  committed  as  follows:  The  said  Felix 
Lopez,  on  or  about  the  24th  day  of  June,  1915. 
and  before  the  filing  of  this  information,  at  the 
county  of  Cochise,  state  of  Arizona,  did  then 
and  there  willfully,  imlawfully,  feloniously, 
premeditatedly,  and  deliberately,  wftil  his  mal- 
ice aforethought  kill  and  marder  mie  Rosendo 
Lugo,  a  human  being,  by  then  and  there  stab- 
bing him,  the  said  Rosendo  Lugo,  with  a  knife, 
contrary  to  the  form,  force,  and  effect  of  the 
Btatute  in  such  cases  made  and  provided,  and 
against  the .  peace  and  dignity  of  the  state  of 
Arizona." 

Upon  the  Infonnatlon  Is  the  following  in- 
dorsement : 

"Filed  in  the  superior  court  in  and  for  Co- 
chise county,  state  of  Arisona,  by  the  county 


attorney  thereof,  as  a  record  <tf  this  court,  this 
6th  day  of  Jnly,  A.  D.  1915."   (Signed  by  the 

clerk.) 

The  defendant  pleaded  not  guilty,  and  np- 
on  a  trial  of  the  issue  the  jury  returned  a 
verdict  of  guilty  of  murder  of  the  first  de- 
gree, and  fixed  the  punishment  at  Imprison- 
ment for  life.  The  api)eal  is  from  the  order 
denying  a  motion  for  a  new  trial,  and  from 
the  Judgment 

The  appellant  now  assigns  as  error  the 
following : 

"Assignment  I.  The  court  erred  In  proceed- 
ing to  trial  upon  the  Information  as  presented 
in  the  case,  as  such  Information  is  fatally  de- 
fective in  that  no  accusation  is  presented. 

"Assignment  II.  The  court  erred  in  overrul- 
ing the  motion  for  a  new  trial,  since  the  ver- 
dict was  contrary  to  law." 

Appellant  argues  both  of  sucb  assignments 
of  error  together,  for  the  asserted  reason : 

"  •  *  *  The  real  point  in  issue  is  the  fatal 
defect  of  the  information  In  not  directly  accus- 
ing the  defendant  of  any  crime." 

I  understand,  from  further  statements  In 
the  brief,  that  appellant  means  to  contend 
that  because  the  Information  falls  to  use  the 
word  "is,"  or  some  other  variation  of  the 
verb  "to  be,"  after  the  name  of  the  defend- 
ant and  before  the  word  "accused,"  that  the 
Information  Is  fotally  defective  and  accnsed 
the  defendant  of  the  commission  of  no  crime, 
qnd  because  "it  Is  senseless,"  The  omission 
complained  of  occurs  In  that  portion  of  the 
lnf<nwatl<ni  whldi  immediately  precedes  the 
statement  of  the  facts  constituting  the  crime 
— the  statement  which  directly  accuses  the 
d^endant  of  the  commlBslon  of  the  criminal 
acts,  and  theref<ne  the  comndsslon  of  the 
crime. 

The  commencement  la  made  up  by  the 
pleader  from  the  record  of  the  cause  as  that 
record  exists  at  the  time  of  preparing  the  in- 
formation. The  object  of  the  commencement 
is  to  Bho.w  that  the  cause  la  prosecuted  In 
the  name  and  by  the  authority  of  the  state, 
acting  through  Its  legally  constituted  agent, 
the  count7  attorney  of  the  proper  county,  and 
that  the  prosecution  Is  carried  on  In  a  court 
having  Jurisdiction  to  hear  and  determine 
the  matter.  Paragraph  943,  Penal  Code  1913. 
The  recital  of  facts  in  the  commencement  Is 
largely  a  matter  of  convenience  In  pleading, 
so  that  the  Information  may  be  looked  to  for 
a  recital  of  the  existence  of  facts,  which  oth- 
erwise would  require  an  examination  of  the 
record  to  determine. 

The  commencement  is  no  part  of  the  body 
of  the  Indictment  or  Information,  but  the 
commencement  of  the  prosecution  is  a  sub- 
stantial part  of  the  record,  because  It  must 
appear  npon  the  face  of  the  record,  while  the 
cause  Is  In  the  court,  where  the  information 
is  filed,  and  from  the  record,  after  its  re- 
moval into  this  court  npon  appeal,  not  only 
that  the  Information  Is  sufficient  In  sub-  ^ 
stance  to  charge  the  commissicm  of  a  public 
offenae  by  the  accused,  but  also  that  it  was 
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preferred  1^  the  I^ny  cMistitnted  agency  of 
tbe  gtate.  In  tbe  name  of  ttie  state,  and  tbe 
proceeding  was  Institated  In  tbe  coart  hSTlng 
jnrlsdlcttoo  of  Uie  cause,  wltliln  tbe  limit  of 
time  prescribed  after  the  examining  magis- 
trate taas  ordered  ttie  defendant  beld  to  an- 
swer tbe  c^rge. 

[1]  "Tbe  indictment  or  informfitlon  Is  8uf- 
fident,"  paragraph  943,  Penal  Code  1913, 
provides,  "If  It  can  be  nnderstood  thereftom: 
(1)  That  It  Is  entitled  In  a  court  having  au- 
thority to  receive  It  •  •  •  (2)  If  •  •  * 
an  Information,  that  It  was  letumed  and 
presented  to  the  court  by  tbe  county  attor^ 
ney  of  tbe  county  in  wldch  the  court  was 
held.  (3)  That  the  defendant  Is  named,  or  If 
his  name  cannot  be  discovered,  *  *  * 
then  described  wlt^  tbe  allegatl<Hi  that  his 
name  is  unknown.  (4)  That  the  offense  was 
cwnmltted  at  some  place  within  tbe  Jurisdic- 
tion of  the  court,  except  •  •  ^)  That 
the  offense  was  committed  at  some  time  pri- 
or to  the  time  of  *  *  *  flllog  the  In- 
formation." And  the  slJEtfa  and  seventh  re- 
Qulrements,  which  relate  to  the  statement  of 
the  criminal  acts.  All  of  the  matters  de- 
clared reaulslte  to  a  sufficient  Informatlw 
can  be  understood  from  the  information  be- 
fore us  tn  this  case. 

Upon  the  whole  case  presented  by  the  rec- 
ord, and  now  under  consideratifm,  it  clearly 
appears  that  the  defendant  at  the  time  of  the 
trial  was  accused  by  the  county  attorney  of 
Cochise  county,  state  of  Arl:s<nia,  by  the  In- 
formation of  tbe  crime  of  murder,  and  the 
failure  of  the  inforamtion  in  its  commence- 
ment to  recite  that  fact  in  tbe  present  tense, 
by  using  the  words  "is  accused,"  but  instead 
omitting  the  word  "Is,"  and  using  the  word 
'  "accused"  alone,  was  a  mere  omission  or 
clerical  error  In  pleading,  and  was  easily 
supplied  or  cured  by  the  body  of  the  infor- 
mation and  by  the  record.  At  most  the  omis- 
sion is  a  technical  error  In  pleading,  as  clear- 
ly appears  from  the  whole  cose,  and  this 
court  Is  prohibited  from  reversing  a  judg- 
ment In  a  criminal  case  for  technical  error  In 
pleading,  when  upon  the  whole  case  it  ap- 
pears that  substantial  Justice  has  been  done. 
Paragraph  1170,  Penal  Code  1913,  following 
sectitm  22  of.  article  6  of  tbe  state  OonsUto- 
tlon. 

[2, 1]  No  rights  of  the  defendant  appear  to 
have  been  denied  to  him  because  tbe  infor- 
mation omitted  to  recite  that  he  "is  accused 
by  tbe  county  attorney  of  Cochise  county, 
state  of  Arizona,  by  this  Information,  of  the 
crime  of  murder,"  but  recited  that  tbe  de- 
fendant naming  blm,  "accused"  by  the  same 
officer  and  instrument  of  the  commission  of 
that  crime.  Tbe  mere  omission  of  tbe  word 
"Is"  did  not  have  the  effect  of  depriving  tbe 
,  Biqt^or  court  of  Cochise  county  of  jurisdic- 
tlm  to  entertain  the  cause.  The  omisdon 
may  have  been  cured  1^  amendment  if  time- 
ly objected  to,  and  tt  is  deemed  to  have  been 


cored  by  refarence  to  tbe  record,  in  the  ab- 
sence of  timcOy  objection.  The  mere  recital 
In  Qie  commencement  of  the  iirf(«matlon  of 
the  tact  ttiat  the  defendant  therein  named 
is  aaaued  of  a  certain  named  (Aense  Is  oot 
made  essential  to  the  Jurlsdictlcm  of  tbe 
court  but  a  sufficient  accnsatlcm  at  the  com- 
mission of  an  offense  Is  essential  to  Jurisdic- 
tlom  and  to  a  conviction ;  but  wheUier  the 
defendant  "is  accused"  of  crime  need  not  be 
redlted  as  a  conclusion  in  the  caption,  in  or- 
der to  sttffldently  charge  the  commission  of 
a  crime.  The  Informatlbn  legally  accuses 
the  defendant  named  of  the  crime  of  murder 
of  the  first  degree.  He  wai;  tried  and  con- 
victed of  tbe  crime  charged. 

I  find  no  error  in  the  record ;  conseauoitly 
the  Judgment  Is  affirmed. 

BOSS,  a      and  FRANKUN,  3^  ooncnr. 


VALMJY  BANK  OF  PHOENIX  t.  JOSTEN. 
(No.  1506.) 

(Supreme  Court  of  Arizona.    Dec  19,  1916.) 

L  Vendob  and  Pdbchasbb  ^»334(2)— Fraud 

AHD  Deceit. 
One  woo  U  induced  to  purchase  land  by 
fraud  and  deceit  is  ^titled  to  recover  purchase 
price,  not  only  from  the  persons  to  wiiom  the 
money  was  paid,  but  from  others  who  received 
it  and  into  whose  bands  it  can  be  traced. 

[Ed.  Note.— For  other  cases,  aee  Vendor  end 
Purchaser,  Cent  Dig.  i  9fi9^;  Dea  Dig. 
884(2).] 

2.  Vbndob  akd  Pubohaseb  «=>341(3)— Fbadd 

AND  Deceit. 
In  an  action  by  the  purchasn  of  land 
against  defendant  bank  for  the  recovery  of 
money  paid  for  the  purchase  of  lands  on  the 
ground  of  fraud  and  deceit,  the  evidence  showed 
that  the  bank  received  no  portion  of  the  pur- 
chase price,  but  that  the  money  was  paid  to 
other  pereona ;  held,  that  plaintiff  could  not  re- 
cover against  the  bank,  but  <«ly  against  those 
who  received  the  money. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  1012-1014;  Dec.  Dig. 
>3=s341(3).] 

Appeal  from  Superior  Court  Maricopa 
County;  R.  C.  Stanford,  Judge. 

Action  by  August  Jost^  against  the  Val- 
ley Bank  of  Pbcenlx.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

C.  F.  Alnswortai,  of  Phoenix,  tor  appellant 
M.  T.  Phelps,  of  Phoenix  (J.  Sf.  Jamison, 
of  Phoenix,  of  counsel),  for  appellee. 

CUNNINGHAM.  J.  The  appellee  com- 
menced this  action  against  tbe  appellant  to 
recover  ^812.90,  alleged  to  have  beai  ob- 
tained by  defendant  by  false  and  fraudulent 
representations.  Tbe  idrcomstancea  in  whldi 
the  deCendant  is  alleged  to  have  acquired  the 
money  are  alleged  to  have  been  as  follows: 
On  the  1st  day  of  March,  1913,  the  defendant 
as  the  owner  of  certain  lands  in  Uaxtsogn 
county,  Ariz.,  made  and  entered  Into  a  con- 
tract with  the  plaintiff,  by  the  terms  of  which 
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contract  Qie  defendant  agieed  to  sell  to 
plaintlfl  a  certain  described  tract,  piece  or 
parcel  thereof,  with  certain  water  rights 
for  the  agreed  sum  and  price  of  $3,600,  pay- 
able, the  smn  of  f900  thereof  at  the  time  of 
making  the  contract;  the  balance  in  install- 
ments at  designated  times.  The  negotiations 
leading  up  to  the  agreement  were  conducted 
in  Los  Angeles,  Gal.,  between  .the  plalntlft, 
In  his  own  behalf,  and  bj  certain  alleged 
agents.  In  behalf  of  the  defendant.  The 
agreement  reached  was  reduced  to  writing 
and  signed  by  tbe  vendee,  and  later  signed 
by  the  vendMHlefendant  The  plaintiff  paid 
In  cash  $760  to  the  said  agent,  and  made  a 
note  for  $60,  dellTerlng  the  note  to  the 
agent.  The  plalnttfT  alleges  tbat  he  was  In- 
duced to  enter  Into  tiie  said  agreement  and 
to  pay  said  som  ctf  money  as  a  part  of  the 
pnndiaae  price  by  reason  of  certain  repre- 
Bentatlona  made  by  the  said  agent  regarding 
the  quality  of  the  land,  its  adaptability  to 
agricultural  cn^  the  quantity  of  ayallable 
water  supply,  tar  Irrlgatton  purpoBea,  be- 
longing to  the  land,  and  other  matters  of 
fact,  all  of  which  were  false,  and  known  to 
be  false  when  made,  and  made  with  Uie 
fraudulent  intent  and  purpose  <3t  wrongfally 
depriTlng  plaintiff  of  his  property.  That 
reason  of  the  false  and  fraudulent  represen- 
tations made  by  defendant,  and  relied  upm  as 
true  by  plaintiff,  plaintiff  was  induced  and 
did  pay  over  to  defoidant  the  said  sum  of 
$760  in  money,  and  deliver^  taia  note  for 
$60.  He  sues  to  recover  the  money  so  paid, 
and  to  have  the  note  canceled. 

[1]  The  well-settled  rule  is  that  mwey  ob- 
tained In  such  drcnmatances  of  deceit  may 
be  recovered,  for  the  reason  the  law  implies 
a  promise  from  the  persim  so  obtaining  it  to 
return  it  to  the  lawful  owner,  wbose  title  to 
It  cannot  be  annulled  by  the  fraudulent  or 
unjust  dispossession.  27  Cyc.  868,  as  sup- 
ported by  the  authorltlra  cited  in  note  69. 

In  this  case  the  defendant  admits  that  It 
signed  the  cratract  pleaded  as  an  exhibit  to 
the  complaint,  but  alleges  the  facts  to  be  tbat 
said  contract  was  entered  Into  on  Its  part  as 
trustee  for  the  true  owners,  and  denies  tbat 
it  ever  received  the  money  referred  to  In 
said  contract,  or  any  part  thereof,  or  any 
other  sum,  and  alleges  and  states  that  said 
moneys  mentioned  In  said  contract  were 
paid  to  the  true  owners  of  said  property, 
and  receipted  for  by  this  defendant  In  the 
contract  at  the  request  of  the  true  owners  of 
said  property  and  the  said  plaintiff. 

The  rule  Is  recognized  In  Cole  v.  Bates,  186 
Mass.  5S4,  72  N.  E.  338,  Bank  v.  Sloman,  121 
App.  DIv.  874,  106  N.  Y.  Supp.  508,  Gray  v. 
Ellis,  164  CaL  481,  129  Pac.  791,  Vlcter  v. 
Fagln  (Sup.)  145  N.  T.  Supp.  47,  and  27  Oya 
860,  that  an  actUm  lies  against  one  into 
whose  hands  money  actually  belonging  to 


plaintiff  can  be  traced,  as  well  as  when  be 
received  the  money  In  the  first  instance. 

Th&  plaintiff  concedes  that  he  delivered  the 
money  claimed  to  one  Hall,  as  the  agent  of 
the  Avondale  Land  Company,  and  Hall  made 
no  representati<mB  of  his  agency  relation  to 
the  defendant  bank.  Plaintiff  states  in  bis 
evidence  that  he  signed  a  note,  but  does  not 
know  to  whom  it  was  payable.  He  does  not, 
in  his  testimony,  claim  to  know  whether  the 
defendant  bank  ever  got  any  part  of  the  moa- 
ey  paid  by  him  for  which  be  sues.  The  evi- 
dence is  that  In  making  the  contract,  the  de- 
fendant bank  acted  solely  in  the  capacity  of 
tmstee  or  agent  for  Melczer,  who  had  ob- 
tained title  to  the  land  involved,  and  Hall, 
who  was  purchasing  the  lands  of  Melczer, 
and  the  company  represented  by  Hall,  known 
as  the  Avondale  Land  Company  and  the  Ari- 
zona Irrigated  Land  Company.  Hall  testified 
that  he  never  attempted  to  represent  the  bank, 
but  represented  the  Arizona  Irrigated  Land 
Company.  When  a  sale  was  made,  part  of 
the  proceeds  w^t  to  Melczer,  and  the  Ari- 
zona Irrigated  Land  Otunpany  always  k^t 
the  rest.  No  part  at  Om  proceeds  went  to 
the  defendant  bank.  Plaintiff's  attorney 
was  Informed  by  the  oflOeerB  of  tbe  bank  of 
the  exact  relation  of  the  bank  to  the  otber 
parties,  at  a  time  prior  to  the  oonunenoe- 
meaA  of  this  action,  and  at  a  time  when  such 
attorney  made  demand  iip«t  the  bank  for 
payment.  Tbe  officers  of  the  bank  testify 
that  the  bank  never  rmselved  any  part  of  the 
money. 

[2]  Under  these  facts  appearing  in  ttie 
case,  about  which  no  controversy  exists,  but 
one  cMidtudon  can  be  drawn,  viz.:  That  the 
defei^ant  bank  is  abown  by  all  of  the  evi- 
doice  not  to  have  had  and  rec^ved  any 
money  belonging  to  the  plaintiff  as  a  fact. 
In  other  words,  the  plaintiff  has  by  his  evl- 
doioe  failed  wholly  to  trace  tbe  money 
claimed  to  tbe  possession  of  the  defendant, 
but  on  the  other  hand  tbe  evidence  points 
out  conduslTOly  that  Uie  money  paid  by  the 
plaintiff  to  Hall,  In  the  circumstances  al- 
leged in  the  ounplalnt,  never  reached  tbe  pos- 
session of  tbe  defendant,  but  was  by  Hall 
paid,  a  portion  to  Louis  Melczer,  and  the 
balance  to  the  ArlzMia  Irrigated  Land  Com- 
pany. Hence,  from  tbe  evidence,  these  par- 
tics,  Melczer  and  the  Arizona  Irrigated  Land 
Company,  obtained  plaintiff's  money  throui^ 
wrongful  means,  and  tbey,  and  not  the  de- 
fendant bank,  are  the  persons  liable  to  re- 
turn It  to  him. 

The  plaintiff  by  his  evidence  whc^ly  failed 
to  supi^ort  his  cause  of  action.  For  this  rea- 
son the  Judgment  ought  to  be  vacated  and  the 
cause  remanded,  with  instructions  to  render 
Judgment  for  the  defendant. 

SOSS,  a  X,  and  FRANKLIN,  J.,  concur 
In  result. 
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CABTBB  V.  STATB.   (Ct.  Na  889.) 

(Supreme  Court  of  Arizona.    Dec.  19,  1916.) 

1.  HomOZDl  «»157(40— BVIDBNOB— AdHISSI- 

BiuTT— Previous  Quabbixs. 
While,  aB  a  general  rule,  evidence  of  prior 
difficulties  are  inadmissible,  yet  evidence  of  dif- 
ficulties or  quarrels  so  closely  connected  with 
the  homicide  aa  to  be  fairly  regarded  aa  a  con- 
tributing feature  is  admisnble. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  291 ;  Dec.  Dig.  ^157(4).] 

2.  Ckihinal  Law  «=>364(2)— Homicide— Bv- 

IDBNCS— UBS  6eST.»— PBXVIOUa  QUABBEU9. 
In  a  prosecution  for  homicide,  the  evidence 
showed  that  defendant,  a  negro  soldier,  after 
escaping  arrest  by  police  officers,  returned  to 
his  quarters,  procured  his  rifle,  and  thereafter 
killed  one  of  police  officers.  Held,  that  evidence 
of  the  circumstances  of  the  first  affray  were 
admissible  as  part  of  the  res  gestse. 

[Kd.  Note.— For  other  cases*  see  Criminal 
Law.  Cent.  Dig.  H  806,  81B ;  Dec.  Dig.  ^ 
364(i).] 

3.  HoiaoiDS  ^261  —  Btidinoi  —  Sum- 

CIBNCT. 

Bvidence  Md  sufficient  to  support  a  verdict 
of  murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  68S-588 ;  DecT^.  «=s»264.] 

4.  Homicide  «=>  112(1)— Bbu-Defem he— Bvi- 
DENCB>— SumoiENCr. 

The  plea  of  self-defoose  is  not  available  to 
one  who  was  at  fault  in  provoking  the  difficulty 
Uiat  resulted  in  the  homicide. 

[Ed.  Note.— For  otJier  cases,  see  Homicide, 
C«it.  Dig.  I  145;  Dec.  Dig.  «=aBll2(l).] 

Appeal  from  Superior  Court,  Santa  Croa 
County;  W.  A.  O'Counor,  Judge. 

MfljiTitne  Carter  was  convicted  of  murder 
In  tbe  Bectrnd  d^ree,  and  be  appeals.  Af- 
firmed. 

Duffy  &  Purdum,  of  Nogales,  for  appel- 
lant   WO^  B.  Jones,  Atty.  Gen.,  for  the 

State. 

FRANKLIN,  J.  The  defendant  was  charg- 
ed with  the  murder  of  one  Robert  Heflln. 
He  was  convicted  of  murder  in  the  second 
degree.  His  motion  for  a  new  trial  was  de- 
nied, and  he  appeals  from  the  judgment  and 
order. 

The  homicide  was  committed  In  Nogales 
on  a  moonlight  night  about  11  o'clock  iu  the 
month  of  February,  1915.  The  defendant  la 
a  negro  soldier,  and  one  of  a  troop  of  Unit- 
ed States  cavalry  stationed  on  the  border 
at  Nogales.  The  defendant  admitted  the  kill- 
ing, and  sought  to  justify  it  on  the  ground 
of  necessity.  The  evidence  tends  to  show  that 
the  defendant  and  some  companions  were 
In.  the  habit  of  having  a  rendezvous  with 
Mexican  women  from  across  the  border  line; 
that  on  the  evening  In  question,  the'  defend- 
ant and  another  negro  soldier  belonging  to 
tbe  same  troop  by  tbe  name  of  Edgar  Wil- 
liams were  out  for  a  frolic,  and  within  less 
than  half  an  hour  of  the  homlcl<le  were  fol- 
lowing and  annoying  two  Mexican  women. 
The  women,  when  they  got  near  the  gas 
plant  in  Nogales,  becoming  frightened  by  the 


conduct  of  the  two  men,  called  for  help. 
George  Raphael,  who  was  working  In  tbe 
gas  plant  at  the  time,  heard  the  call  of  the 
women  and  coming  out  found  the  two  men, 
Williams  and  defendant  Carter,  and  inquired 
what  was  the  matter.  A  heated  altercation 
took  place  between  Cartej:  and  Raphael, 
in  the  course  of  which  defendant  aaed  bad 
language  and  made  some  threats  toward 
RaphaeL  The  latter  retreated  Into  the  gas 
plant  and  telephoned  for  a  police  officer, 
saying  if  he  did  not  get  help  immediately 
there  would  either  be  a  dead  negro  or  be 
would  be  dead.  Policeman  Conway  quickly 
responded  in  an  automobile  driven  by  the 
deceased,  Heflln.  Conway  and  HeSln  were 
both  armed,  Heflin  having  a  25  automatic 
pistol,  tending  the  defendant  Carter  and 
hiB  companion  Williams  there.  Policeman 
Conway  called  to  them,  and  fired  his  pistol 
up  In  tbe  air.  Williams  stood  and  was 
arrested,  but  defendant  Carter  began  moving 
away.  Conway  and  Heflln  tried  to  rush 
Williams  along  on  a  run  so  that  they  could 
capture  Carter,  and  Conway,  in  an  effort  to 
do  this,  hit  Williams  on  the  head  with  bis 
gnn.  Williams,  refusing  to  move  fast 
enough,  was  placed  In  the  custody  of  Heflln, 
and  Conway  then  began  to  pursue  the  de- 
fendant Carter,  but  lost  cine  of  him  In  a 
patch  of  brush  a  short  distance  away.  Con- 
way, with  his  gun  and  a  searchlight  in  hand, 
searched  around  for  the  defendant  and  aft- 
er eluding  the  officer.  Carter,  in  an  ugly  and 
vicious  mood,  evident^d  by  his  remarks  on 
the  way,  went  directly  to  the  cavalry  bar- 
racks and  got  bis  army  rifle  and  returned 
with  It.  Tbe  action  of  Carter  In  taking  his 
rifle  and  going  to  town  with  it  was  report- 
ed to  tbe  captain  of  the  troop,  who  ordered  a 
detail  to  make  his  arrest,  bring  htm  back  to 
camp,  and  put  him  in  tbe  guardhouse.  While 
Officer  Conway  was  still  searching  for  de- 
fendant Carter,  the  latter  returned  In  a 
roundabout  way  to  the  place  where  the  de- 
ceased, Heflln,  bad  his  companion,  Williams, 
in  custody,  claiming  that  he  did  so  In  order 
to  avoid  any  possibility  of  meeting  Rai^ae) 
and  having  any  further  trouble  with  him. 
Just  before  arriving  on  the  scene  of  the  kilUng 
defendant  Carter  st<q}ped,  loaded  and  cock- 
ed his  rifle,  carrying  it  at  a  hip  position  vritb. 
tbe  barrel  slanting  upwards.  So  far  as 
known  there  are  only  two  persons  living, 
tbe  defendant  Carter  and  his  companion, 
WiUiams,  who  saw  tbe  killing.  When  de- 
fendant got  close  to  the  deceased,  three  shots 
were  fired  almost  simultaneously,  two  pistol 
shots  and  one  from  defendant's  rlfie.  The 
ball  from  Carter's  rifle  shattered  Heflln's 
skull,  exposing  the  brains,  and  Heflln  was 
instantly  dead.  Policeman  Conway,  hearing 
the  idiots,  returned  from  his  search,  and, 
ctmiing  upon  the  scene,  was  covered  with 
Carter's  rifle,  ordered  to  throw  bis  band» 
up  and  keep  moving,  which  order  he  obeyed. 
Defendant  Carter  then  returned  to  the  mili- 
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tary  barracks  and  tild  bli  rifle  under  one 
of  the  houses,  and,  proceeding  Into  camp 
unarmed,  the  military  detail  placed  him  un- 
der arrest  and  pot  him  In  the  gnardhonse. 
The  captain  of  the  tro<^  found  Garter  with 
the  odor  of  mescal  liquor  strong  upon  his 
breath,  but  cold  sober  from  the  tenseness  of 
events.  After  questioning  Carter  and  finding 
his  rifle,  the  captain  turned  him  over  to  the 
sheriff  of  Santa  Cmz  county. 

The  testimony  of  Williams  and  the  def^d- 
ant  as  to  what  took  place  when  the  killing 
was  done  present  many  omissloaa,  obacnrl- 
ties,  and  Inconsistencies,  and  to  belieTe  those 
parts  of  it  farorable  to  the  Innocence  of  the 
defendant  would  somewhat  tax  the  credulity 
of  a  court  and  jury.  The  defendant  knew 
tiat  the  women  be  had  been  with  earlier 
In  the  evening  lived  across  the  Mexican 
border  and  had  gone  home,  yet  he  claims 
to  have  returned  to  the  barracks  and  armed 
himself  with  a  high-power  army  rifle,  loaded 
and  cocked  It  solely  for  the  purpose  of  look- 
ing for  the  women,  because  he  had  been 
molested  on  other  occasions  at  the  place 
where  be  expected  to  flnd  them;  that  he 
returned  to  lie  place  of  the  homicide  In  a 
roundabout  way  In  order  to  evade  the  man 
with  whom  he  had  the  trouble  at  the  gas 
works.   He  says: 

"I  went  around  a  ways  to  avoid  him,  and 
after  I  got  around  a  piece  I  heard  socne  one 
talking.  I  got  around  a  little  further  and  recog- 
nized the  voice  en  WUIIams.'  I  went  right  up 
close  and  asked  what  was  tbe  matter,  and  he 
B&id,  'I  am  arrested apd  I  saya,  'Arrested? 
and  he  saya,  'Yes and  he  says,  'This  fellow  did 
not  do  it,  the  policeman  did  it,  and  he  wont 
over  tiiere.'  I  says,  'Over  where?*  And  this 
dead  man  said,  'He  went  right  over  there,'  and 
took  two  steps  to  the  front,  pointing  at  the 
same  time,  and  I  looked  around,  and  then  be 
shot  at  me.  I  whirled  around  right  quick,  and 
be  shot  again,  and  I  pulled  the  trigger  at  the 
seme  time." 

Although  he  went  right  up  close  to  the  de- 
ceased, he  was  unable  to  recognize  tbe  two 
men,  except  by  the  sound  of  Williams'  voice, 
and  could  not  tell  whether  the  deceased  was 
a  white  or  black  man.  He  said  afterwards 
tbe  reason  he  could  not  distinguish  the  men 
was  because  he  never  got  nearer  than  30 
feet  from  them.  Yet  this  man,  according  Co. 
his  testimony,  had  the  most  marvelous  pow- 
ers of  sight.  Though  he  could  not  distin- 
guish a  man  at  a  distance  of  30  feet,  yet  he 
could  see  the  bullet  from  Heflln's  pistol  com- 
ing right  on  a  line  with  his  eyes. 

"Q.  At  the  time  you  turned  your  body  to  look 
in  the  direction  in  which  Williams  and  the  of* 
ficer  had  told  yon  tbe  other  officer  had  g<me,  and 
you  heard  the  shot,  then  you  turned  your  body 
back  again?  A.  Yes,  air.  Q.  Did  you  hear  or 
see  any  other  shot?  A.  Yea,  eir.  Q.  Did  you 
Bee  it  or  hear  it?  A.  I  heard  it,  and  I  saw  the 
flash  of  fire.  Q.  And  that  shot  was  coming 
towards  you?  A.  Yes,  sir ;  right  on  the  line  tn 
my  eyes." 

Williams  testified: 

"I  was  standing  about  4  feet  of  the  fellow 
that  had  me,  this  chauffeur,  and  Private  Carter 
came  up  with  his  rifle,  and  he  hollered  just 
about  as  be  got  there,  and  asked  who  was  tlwre, 
snd  I  tiAi  him,  and  be  ssksd  nw  what  I  was  do- 


ing th^re,  and  I  asld*  1  am  ander  arrest;'  and 
he  said,  'Who  arrested  you?'  and  I  said.  This 
officer  did  not,  but  the  otiier  tme  out  there;' 
and  as  I  said  that  I  pointed  In  the  direction  he 
was  in,  and  this  eentleman,  this  chauffeur,  point- 
ed too,  and  Garter  Sort  of  made  a  turn  bi  the 
directicm  he  p<^tsd,  and  tbis  gentleman  enatcb- 
ed  bis  revolver  out  and  flr«d  at  him.  At  the 
flrA  shot  he  fired  Carter  staggered  and  tamed 
to  face  him,  and  then  both  fired  again  the  same 
time,  and  I  don't  know  which  one  of  the  guns 
went  off  first.  The  first  shot  went  like  that 
(indicating  by  snapping  his  fingera),  and  the  next 
two  just  like  that  (indicating),  bot^  at  the 
same  time.  When  be  fired  this  gentleman  fell. 
After  he  fired  I  moved  on  away  and  got  to 
camp,  and  I  leave  Carter  .there.'*^ 

The  witness  testified  that  when  Carter 
came  up,  and  during  all  the  time  afterwards, 
Carter  was  holding  his  rlfie  against  his  blp 
with  the  barrel  slanting  upward,  "^nd  I 
pointed  the  way  tbU  officer  bad  taken  tind 
this  man  did  also,  and  be  (Garter)  turned, 
and  when  the  gentleman  shot  he  (Carter) 
turned  like  this  (Indicating).  He  (Carter) 
did  not  raise  tbe  gun  up.  He  wais  standing 
'ready'  aU  the  time."  Carter  said  that  he 
had  never  seen  anybody  shoot  that  way  be- 
fore he  did.  When  Officer  Conway  found  the 
body  of  Heflln,  It  was  lying  flat  on  the  back 
with  the  bands  extended.  About  one-quar- 
ter of  tbe  left  part  of  the  skull  was  shatter- 
ed, the  brains  oozing  out  upon  tbe  ground. 
The  automatic  pistol  was  at  his  right  knee, 
with  the  barrel  pointing  towards  his  feet 
and  the  handle  towards  his  right  hand. 

[1]  It  is  claimed  that  the  court  committed 
prejudicial  error  in  allowing  testimony  con- 
cerning the  altercation  between  tbe  defend- 
ant and  George  Raphael,  and  also  evidence 
of  the  conduct  of  the  accused  prior  to  tbe 
killing  of  deceased.  The  defendant  would 
restrict  the  evidence  to  the  facts  and  cir- 
cumstances Immediately  attending  the  homi- 
cidal act  Prior  circumstanced  or  difficulties, 
under  tbe  general  rule  governing  the  trial  of 
homicidal  cases,  are  inadmissible,  one  of 
the  reasons  being  that  tbe  accused  does  not 
forfeit  his  right  to  defend  himself  against 
on  assault  because  he  has  been  guilty  of  a 
wrongful  act  in  the  past.  But  the  rule  has 
important  exceptions,  and  Is  not  to  obtain 
where  faults,  which,  although  not  occurring 
at  the  precise  time  of  the  homicide,  but  pre- 
viously, may  have  been  so  closely  connected 
with  It  in  time  and  circumstances  as  to  be 
fairly  regarded  as  operating  to  bring  it  on. 
A  learned  author  says: 

"In  order  for  evidence  of  previous  Quarreb  or 
of  particular  acts  which  constitute  no  part  of 
the  res  gestee  to  be  admissible  against  the  de- 
fendant, it  most  not  be  a  separate,  distinct,  and 
independent  act,  but«tbere  must  be  some  link 
of  association,  something  which  draws  together 
the  preceding  and  subsequent  acts,  something 
which  gives  color  of  cause  and  effect  to  the 
transactiMi,  and  disds  light  upon  the  motlvs  of 
tiie  parties."  Ml^e  on  Homicide,  vt^  1,  790. 

And  again: 

"Matters  so  closely  connected  with  the  diffi- 
culty in  time  end  circumstances  as  to  be  fnir- 
ij  rentrded  as  operating  to  bring  it  on  *  *  * 
may  oe  erasldend  to  rendsr  ai^  act  or  deda- 
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ration-  occnniitK  at  tbm  tbo*  nigalflcimt"  Id. 
844. 

Cyc.  ToL  21,  at  page  929,  states  the  rnle 
tbaa: 

"Evidence  of  difiScnltles  of  defendant  with  or 
threats  by  him  aeainst  persons  other  than  the 
deceased  is  not  admiasible  unless  there  is  a  di- 
rect connection  between  tba  facts  soaght  to  be 
proved  and  the  homidde." 

[2,  S}  It  Is  apparent  tbat  qo  connected  and 
IntelllseDt  statement  of  the  facts  and  circum- 
stances of  this  case  could  be  given  by  the 
witnesses  without  disclosing  the  difficulty 
accused  had  with  Raphael,  his  attempted  ar- 
rest by  Officer  Conway  and  the  deceased, 
his  flight,  and  the  hasly  preparations  and 
return  to  the  scene  of  the  homicide  for  the 
perpetration  of  the  wrongful  act.  Such  mat- 
ters give  light  upon  the  motive  and  intent  of 
the  accused ;  they  "give  color  of  cause  and 
effect  to  the  transaction" ;  they  constitute  a 
continuous  transaction,  forming  a  link  of 
assodation  culminating  In  the  homicidal  act 
There  is  no  error  here.  Defendant  urges 
that  the  evidence  is  Insufficient  to  support 
the  conviction,  because  such  facts  clearly 
present  a  case  of  serf-defense.  In  stating 
the  facts  we  do  not  pretend  to  give  at  large 
every  particular  circumstance  of  the  matter 
that  might  appear  -favorable  to  the  conten- 
tion, but  rather  have  we  epitomized  the 
more  essential  parts  of  it,  and  presented 
what,  in  our  Judgment,  an  impartial  trial 
court  and  aispassionnte  Jury  might  properly 
deduce  from  all  the  facts  and  circumstances 
in  a  conscientious  effort  to  administer  the 
Justice  of  the  land.  The  Jury  may  have  very 
properly  found  that  when  the  frolic  of  the 
accused  with  the  Mexican  women  was  in- 
teiTupted  and  his  companion  arrested  and 
knocked  on  the  head  with  a  gun,  and  he  pur- 
sued and  made. to  run  away,  all  this  natural- 
ly filled  his  heart  with  bitterness  nnd  resent- 
ment, and  In  the  light  of  his  flight  and  Im- 
mediate return  to  the  scene  of  the  difficulty 
that  his  purpose  and  Intent  was  to  wreak 
his  malice  upon  Officer  Conway  and  the  de- 
ceased, Heflin;  that  coming  back  from  the 
military  barracks  In  the  roundabout  way  he 
states  was  rather  for  the  purpose  of  not  be- 
ing surprised  by  the  officer  who  was  looklug 
for  him  than  to  avoid  meeting  Raphael ; 
that  if  there  subsequently  arose  a  necessity 
to  kill  Heflin  to  save  his  own  life,  he  brought 
it  upon  himself  by  his  own  fault  The  learn- 
ed counsel  for  appellant  in  their  able  pres- 
entation of  the  law  of  self-defense  have,  we 
are  persuaded,  overlooked  this  important  fea- 
ture of  the  doctrine.  The  right  of  self- 
defense  may  be  tersely  stated  as  the  law  of 
necessity.  Before  one  may  shield  himself  on 
the  ground  of  necessity  for  taking  the  life 
of  a  fellow  being  be  must  be  without  fault 
in  occasioning  It  The  accused  cannot  intend 
to  produce  the  occasion  and  then  shield  him- 
self on  the  ground  of  necessity.  In  Haynes 
V.  State,  17  Ga.  465,  the  court  said: 

"Before  the  law  of  neoeaiitj  can  cdst,  «  cause 
of  necessity  most  adst** 


And  In  Pet^le  BXaA,  SB  OoL  480,  4B6» 
it  Is  obaerred: 

"The  plea  of  necessity  ia  a  diidd  Cor  tliOM 
only  who  are  without  fault  in  occaaionlng  it,  and 

in  acting  under  it" 

"Whenever  an  assault  is  brought  upon  a  per- 
son by  his  own  procurement  or  under  an  ap- 
pearance of  hoetUity  which  he  himself  creates, 
with  a  view  of  bavmg  Iiis  adversary  act  upon 
it,  and  he  so  acts  and  is  killed,  the  plea  of  self- 
defense  under  such  circumstances  is  unavail- 
ing." People  V.  Glover,  141  Cat  233,  74  Pac 
745;  Henty  v.  Paqijo,  188  111.  102,  65  N.  B. 
120;  State  BaUou;  20  B.  I.  607,  40  AtL 
861. 

"Where  any  pretext,  design,  contrivance, 
fraud,  or  excuse  is  resorted  to,  to  brii^  on  a 
difficulty,  or  to  provoke  the  occasion  for  on^ 
the  person  using  It  will  be  regarded  aa  the  ag- 
gressor therein.  And  any  act  of  a  person  by 
which  he  puts  himself  in  the  way  of  being  as- 
saulted, in  order  that,  when  hard  prcescd,  he 
mav  liave  a  pretext  for  taking  the  life  of  bis  as* 
sailant,  amounts  to  bringing  on  a  dlfficultT." 
Wharton  on  Homidde  (3d  Ed.)  i  32S. 

The  case  of  Erwln  v.  State,  29  Ohio  St. 
186,  23  Am.  Rep.  738,  Is  quoted  In  Modem 
American  L&w,  3,  page  678,  as  a  leading  case. 
In  that  case  it  is  said: 

"It  is  true  tbat  nil  authoritiea  agree  that 
the  taking  of  life  in  defense  of  one's  person  can- 
not be  either  justified  or  excused,  except  on  the 
ground  of  necessity,  and  that  such  necessi^ 
must  be  imminent  at  the  time ;  and  thev  also 
agree  that  no  man  can  avail  himself  of  such 
necessity  if  be  brings  it  upon  himsclL" 

[4]  If  appellant  provoked  the  difficulty  with 
the  Intention  of  killing  Heflin,  then  he  was 
guilty  of  mnrder  in  the  flrat  or  secwd  degree 
nccordli^  to  the  facts,  or,  if  be  provolted 
the  dlfilculty  without  such  apparent  Inten- 
tion, he  would  be  guilty  of  manslaughter. 
The  question  then  la  simply  this,  Wbal  was 
appellant's  Intent?  In  other  words  tbe  mat- 
ter turns  upon  appellant's  Intent,  and  the  re- 
sults of  bis  Intent. 

Although  In  some  aspects  the  evidence  of 
the  only  persons  who  witnessed  the  killing, 
the  d^endant  and  Edgar  Williams,  la  ftt- 
vorable  to  the  defense  of  self-defense,  yet 
there  are  other  focts  and  circomstances  in 
the  case  amply  suffldent  to  support  the  ver- 
dict. The  weight  and  credibility  to  be  giv- 
en the  testimony  of  a  witness  is  in  the  prov- 
ince of  the  Jury.  In  Quock  Ting  v.  U.  S., 
140  U.  S.  417.  420,  11  Sup.  Ct  733,  734,  851 
(35  L.  Ed.  501),  It  is  said: 

"Undoubtedly,  as  a  general  rule,  positive  tes- 
timony as  to  a  particular  fact,  uncontradicted 
by  any  one,  should  control  the  decision  of  the 
<>nurt;  but  that  rule  admits  of  many  exceptions. 
There  may  be  such  an  inherent  improbability 
in  the  autements  of  a  witness  aa  to  indoce  the 
coLii-t  or  jury  to  disregard  his  evidence,  even 
in  the  alienee  of  any  direct  conflicting  testi- 
mony. He  may  be  contradicted  by  the  facts  ho 
states  as  completely  as  by  direct  adverse  testi- 
mony, and  there  may  be  so  many  omissions  in 
his  account  of  particular  transactions,  or  of  bis 
own  conduct  as  to  discredit  his  whole  story, 
Uis  manner,  too,  of  testifying  may  give  rise 
to  doubtfi  of  his  sincerity,  and  create  the  im- 
pression that  be  is  giving  a  wrong  coloring  to 
material  tacts.  All  these  things  may  properly 
be  considered  in  determining  the  weight  which 
should  be  given  to  his  statemmta,  although 
there  be  no  advene  verbal  testimony  adduced." 


Digitized  by 


Ariz.) 


AARON 


T.  STATB 


S81 


In  Blanknjan  t.  Tallejo,  16  CaL  689,  It  la 
said: 

"We  do  not  nnderatand  that  the  credulity  of  a 
court  must  □ecessarilr  correspond  with  the  vigor 
and  positivcncss  with  which  a  witness  sweara. 
A  court  may  reject  the  most  poritive  testimony, 
though  the  witness  be  not  diacredlted  by  direct 
testimony  imi>eaching  him  or  contradicting  his 
■taterDeuts." 

How  mnch  weight  has  the  Jury  given  to 
tbe  testimony  of  the  defendant?  Bow  has 
his  credibility  been  affected  In  their  minds 
by  his  appearance  when  testifying,  the  man- 
ner In  which  be  testified,  and  the  Improbabil- 
ity of  bis  story?  These  are  considerations 
that  properly  Influence  and  move  the  verdict 
of  a  jury.  As  we  observed  In  the  case  of 
Losano  v.  State,  15  Ails,  at  page  118,  186 
Pae.  at  page  860: 

"The  jury  may  have  made  a  mistake,  bat 
they  are  more  apt  to  be  right  in  their  deduc- 
tions and  conclusions  than  an  appellate  court. 
They  see  and  hear  the  witnesses  and  have  the 
advantage  of  observing  their  conduct  and  de- 
meanor—psychological aids  at  inestlmaUe  worth 
never  found  in  the  cold  reoords  submitted  to  an 
appellate  tribunal." 

We  have  given  moat  carefal  consideration 
to  the  record  which  disclofles  that  defmdant 
baa  bad  a  fair  and  Impartial  trial,  with  ev- 
ery substantial  rigbt  preserved.  Wblle  the 
api>ellate  court  Is  not  In  tbe  atmosphere  of 
the  trial  conrt,  nevertheless  a  consideration 
of  the  obscurities,  Inconsistencies,  omissions, 
and  ,tbe  very  inherent  improbability  of  de- 
ftodant's  story  convinces  us  tbe  Jury  was 
right.  Tbe  evidence  would  have  to  be  much 
clearer  in  favor  of  the  defendant  upon  tbe 
question  involved  in  order  to  Justify  ttais 
court  in  setting  aside  the  verdict  of  tbe  Jnry 
against  the  decision  of  tbe  trial  judge  refus- 
ing a  new  trial  upon  that  ground.  Indeed 
the  accnsed  is  fortunate  In  not  having  a  ver- 
dict  of  mnrder  in  the  first  degree  against 
bim,  which  we  are  persuaded  was  not  given 
because  of  the  ahillty  and  persuasive  elo* 
qnence  of  counsel  in  his  behalf  rather  than 
the  merits  of  his  case. 

Tbe  Judgment  Is.  In  all  things,  affirmed. 

•ROSS,  C.  J.,  and  CUNNINGHAM,  J.,  con- 
cur. 


AARON  V.  STATE.    (Or.  399.) 
(Supreme  Court  of  Arizona.    Dec  22,  181S.) 
1.  iNTOXICATIwa  LlQUOHS  «=»160— OBTBNSES 

— Intbouuoiko  Liquob  Into  State. 

Under  the  constitutional  amendm^t  pro- 
hibiting tbe  introduction  of  whisky  into  the 
state  for  sale,  one  aiding  and  assisting  the  prin- 
inpnl  in  the  commission  of  the  oEfense  by  driv- 
ing an  automobile  hired  by  the  principal,  if 
knowing  that  he  was  assisting  tbe  principal  in 
bringing  the  whisky  into  the  state,  or  if  having 
reason  to  know  and  making  no  investigation  or 
inquiry,  would  be  guilty  of  an  offense;  as, 
though  it  mi^ht  be  impossible  for  him  to  defi- 
nitely ascertain  the  purpose  for  whidi  the  prin- 
cipal was  bringing  liquor  into  the  state,  he 


should  at  least  have  made  some  inquiry  into 
such  purpose. 

[Ed.  NotQ.— For  otSter  cases,  see  Intoxicating 
L^oo'^  Cent.  Dig.  H  1^.  188;  Dec  Dig.  «=» 

2.  IITTOXICATme  LIQUOBS  <9=»224^nTnBM 

— Intbqduction  Into  State. 
Where  the  state  has  shown  an  introduction 
of  intoxicating  liquors  In  violation  of  the  con- 
stitntional  prohibition  amendment,  it  has  made 
out  a  prima  facie  cose  authorizing  a  convic- 
tion of  the  person  or  persons  introducing  it, 
and  such  person,  to  escape  conviction,  must  suc- 
cessfully and  satisfactorily  ^ow  that  the  Uq- 
uor  was  introduced  for  a  lawful  purpoae. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Gent.  Dig.  U  £76-281;  Dee.  Dig.  ^ 
221.] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty ;  Alfred  C.  Lockwood,  Jod^ 

Francis  Bert  Aaron  was  convicted  of  In- 
troducing whisky  into  tbe  State  of  Arizona, 
in  vlolatlm  of  tba  constttutlonal  piohibltiMi 
amendment,  and  he  appeals.  Affirmed. 

B.  N.  French  and  J.  C.  Erwln,  botb  of 
Douglas,  Reese  M.  I^lng,  of  Phoenix,  and  W. 
G.  Gllmore,  of  Tombstone,  for  apiKllant 
Wiley  E.  Jones,  Atty.  Gen.,  Geo.  W.  Horben, 
Asst  Atty.  Gen.,  John  F.  Boss,  Co-  Atty.,  and 
Bruce  Stepbenson,  Deputy  Co.  Atty.,  both  of 
Douglas,  for  tbe  State. 

CtrNNINGH^VM,  J.  The  appellant  la 
charged  witb  having  introduced  vhlsfcy  into 
the  state  of  Arizona  from  the  state  of  New 
Mexico,  In  violation  of  the  constitutional  pro- 
hibition amendment,  and  was  conTlcted. 
From  tbe  Judgment  of  conviction  the  defend- 
ant has  appealed. 

Tbe  facts  disclosed  by  the  evidence  are  as 
follows:  That  on  the  afternoon  of  October 
22,  1916,  one  Henry  J.  Brown  employed  Ben- 
son &  Moody  to  carry  him  by  automobile 
from  Douglas,  Ariz.,  to  Rodeo,  N.  M.,  for  an 
agreed  fare  of  $35 ;  that  the  accused  was  an 
automobile  driver  in  the  employ  of  said  Ben- 
son &  Moody,  and  as  such  driver  and  em- 
ployg  made  the  said  agreement  for  his  em- 
ployers, Benson  &  Moody,  with  said  Brown; 
that  before  said  agreement  was  made  the  ac- 
cused approached  Brown  In  a  pool  room  at 
Douglas  and,  whispering,  suggested  that  that 
night  would  be  a  good  time  to  go  after  liq- 
uors, for  tbe  reason  three  of  tbe  local  officers 
were  out  of  town  (accusied  denies  that  he 
made  any  suggestion  whatever,  at  any  time 
or  place,  to  Brown) ;  that  immediately  after 
the  accused  made  the  alleged  suggestion 
aforesaid  the  accused  went  with  Brown  to  a 
bank  in  Douglas  and  assisted  Brown  to  get 
into  the  bank,  the  time  being  after  banking 
hours,  and  the  doors  of  the  bank  being  closed; 
that  In  the  bank  Brown  received  for  bis  per^ 
sonal  check  on  the  bank  $190  in  cash,  and, 
with  tho  money  in  bis  possession,  the  trip  to 
Rodeo,  N.  M.,  was  commenced.  Arriving  at 
Rodeo,  the  machine  was  stopped  near  tbe 
front  door  of  a  saloon.  Hie  parties  travel- 


d&»For  otb^r  cosm  mm  sams  lople  and  KBT-NUUBER  lo  aU  Kay-Numbered  Dlgwtt  and  Ind«iH 
101  P.-fi6 


Digitized  by 


882 


161  PAOIFIG 


REFOBTBB 


(Alls. 


Ing  In  the  modilne,  tncliidliig  the  accosed,  a 
firleDd  of  bis,  and  Brown,  left  tbe  macbine, 
and  Brown  bought  12  cases  of  whisky. 
Brown  and  Al  Hook,  an  employ^  of  the 
saloon,  carried  the  cases  from  the  ware- 
house to  the  machine,  and  Uie  aocused  pack- 
ed the  cases  in  the  madilne.  The  accused 
denies  that  he  packed  the  cases  In  the  ma- 
chine, and  teatlfles  that  he  had  no  knowledge 
that  the  cases  were  in  the  maCblne  until  he 
went  from  the  saloon  to  tbe  machine  prep- 
aratory to  starting  on  tbe  return  trip  to 
Douglas.  The  cages  of  whisky  were  covered 
with  a  lap  robe,  and  the  friend  of  the  ac- 
cused li^  down  on  the  boxes  and  went  to 
sleep.  Brown  occupied  a  seat  In  the  car  be- 
side the  driver,  but  did  not  inform  tbe  ao 
cused  of  his  (Brown's)  intention  to  bring 
whisky  in  the  automobile  from  Bodeo  to 
Douglas.  Tbe  accused  drove  the  automobile 
firom  Doi^as  to  Rodeo  and  return.  Tbe 
route  followed  on  tUs  mtire  trip  was  the 
"Borderland  Highway."  This  highway  cross- 
es tiie  Arizona-New  Mexico  state  line  about 
2  miles  west  from  Bodeo.  On  the  return 
trip,  and  at  a  point  In  Arizona  known  as 
surer  Cre^  about  16  miles  east  from  Doug- 
las, and  between  12  and  1  o'clock  ttaat  night, 
the  officers  stopped  the  antomoUle,  and,  find- 
lag  tbe  12  cases  of  whisky  in  the  machine, 
arrested  the  occupants  of  the  car,  charging 
them  with  having  unlawfully  introduced  In- 
toxicating liquors  Into  the  state.  To  this 
charge  Brown  entered  a  plea  of  guilty. 

After  Brown  bad  entered  bis  plea  of  guilty, 
he  testified  for  the  state  in  this  cause.  He 
testlned  that  he  bought  the  whisky  in  ques- 
tion, and  was  taking  it  to  Douglas  for  tbe 
purpose  of  selling  It;  that  tbe  accused  had 
no  interest  whatever  In  tbe  whisky;  and 
that  witness  would  not  swear  that  ttie  ac- 
cused was  Informed  by  witness  that  he  was 
going  after  whisky.  The  whisky  was  in  tbe 
car,  but  under  the  care  of  Btown  all  the  time 
from  the  time  it  was  loaded  At  Bodeo  until 
tlie  ofiScers  took  It  at  Sliver  Creek.  Tbe  ac- 
cused was  occupied  In  driving  the  car. 

This  evidence,  considered  in  the  most  fa- 
vorable light  possible  to  the  prosecution,  re- 
solving all  doubts  in  favor  of  the  state,  may 
be  said  to  establish  the  following  facts: 
That  Henry  J.  Brown  made  a  trip  from 
Douglas,  Ariz.,  to  Kodeo^  M.  M.,  for  the  pur- 
pose of  buying  whisky,  and  to  return  with 
the  whisky  to  Douglas  for  the  purpose  of 
selling  it  In  isolation  of  law;  that  In  driv- 
ing the  autwnoblle  conveying  Brown  from 
Douglas  to  Bodeo,  and  returning  from  Rodeo 
to  Silver  Greek  conveying  Brown  and 
Brown's  wblsky,  tbe  accused  was  aiding 
Brown  to  introduce  whisky  into  the  state ; 
and  that  tbe  accused  knew  Brown's  purpose 
in  making  the  trU>  was  to  purchase  whisky 
and  bring  it  back  with  him  in  the  automo- 
bile to  Douglas. 

Tbe  introduction  of  whisky  Into  Arizona 
from  the  state  of  Kew  Mexico  for  the  pur- 
pose ot  selling  such  whisky  Is  an  offense 


against  tlie  laws  of  Arizona,  because  Hie 
sale  of  whisky  in  Arizona  Is  a  vitiation  of 
law.  In  order  that  tba  act  of  introdndng 
whisky  into  Arizona  be  orlmlnal.  the  act 
must  be  accmnpanied  by  a  criminal  Intent  or 
Intoitlim  to  make  an  unlawful  use  of  the  liq- 
uor introduced  within  Arizona. 

"In  evei^  crime  or  public  offense  thm  must 
exist  a  imion  or  joint  operatiw  of  act  and  in- 
tent, or  criminal  negligenoa."  Paragraph  20, 
Penal  Code  of  1918. 

In  the  offense  of  the  Introduction  of  in- 
toxicating liquors  into  this  state,  the  criminal 
intent  eeawitlal  to  the  crime,  the  intent  that 
must  jointly  operate  with  tbe  act  of  passing 
the  liquors  into  the  state,  is  tbe  purpose  fw 
which  the  liquors  are  intended  to  be  used 
in  the  stata  Sudi  Intent  or  Intention  must 
be  determined  by  the  jury  from  the  drcum- 
stanoes  connected  with  the  act  of  passing  the 
IHTcdiiMted  Uquors  Into  Cbe  state.  This  court 
has  decided  that  tiie  Importation  of  intoxi- 
cating Uquors  into  the  state  for  a  lawful 
purpose  is  no  crime  (Sturgeon  v.  State,  17 
Ariz.  618,  164  FacL  1060),  and  that  the  ques- 
tion whether  titis  accused  brought  the  in- 
toxicating liquors  into  the  state  for  a  lawful 
purpose  Is  one  of  fact  for  the  jury  to  de- 
termine (Stanabury  v.  State,  17  Ariz.  635. 155 
Pac.  301).  Consequently  the  knowledge  pos- 
sessed by  one  who  aids  and  assists  another 
in  bringing  intoxicating  liquors  Into  the  state, 
as  to  the  purpose  for  which  the  liquor  Is 
brought  Into  the  stat^  is  tb&  controlling 
factor  connectlog  such  accomplice  with  the 
crime,  if  crime  it  be.  His  knowledge  of  the 
fact  that  he  is  aiding  and  assisting  to  bring 
intoxicating  Uquors  into  the  state  at  the 
time  he  renders  aid  and  assistance  may  or 
may  not  be  important  If  he  has  no  fair 
means'  of  knowing  the  nature  of  the  ar- 
ticles he  assists  to  bring  into  tbe  state,  then 
be  cannot  be  charged  with  entertaining  a 
criminid  intent.  If  he  knows  be  is  aiding 
and  assisting  to  bring  intoxicating  liquors 
into  the  state,  tbe  jury  must  determine  from 
all  the  drcumstancea  connected  with  tbe  act 
whether  his  intention  in  ao  aiding  and  as- 
sisting was  to  aid  and  asdst  another  to  take 
the  liquors  into  the  state  for  an  unlawful 
purpose.  The  Intention  to  simply  aid  and 
assist  anothw  to  transport  whisky  Into  Ari- 
zona is  in  its^f  no  criminal  IntenUtm,  but 
the  acts  of  aiding  and  assisting  another  to 
transport  whisky  Into  Arizona  for  the  pur^ 
pose  of  selling  it,  with  a  knowledge  or  means 
of  knowledge  that  the  other  intended  to  use 
the  whisky  for  such  purpose,  charges  the  ac- 
complice with  participation  in  the  criminal 
intent  entertained  by  the  principal,  and 
makes  the  accomplice  a  principal  in  the  of- 
fense. 

With  this  understanding  of  the  law  of  the 
oflFense  involved,  and  the  duties  of  the  Jury 
in  such  cases,  I  will  examine  the  instruc- 
tions of  the  court  to  ascertain  whether  the 
court  committed  any  prejudicial  error  In 
such  instructions. 
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The  court,  among  other  thlngfl,  Instructed 
the  Jury  aa  tollovs: 

"The  jury  are  further  instructed  that  under 
the  prohibftioi\  laws  and  the  Constitution  of 
the  state  of  Arizona  a  defendant  found  in  the 
posse saion  of  liquors,  the  sale  or  importation  of 
which  ifl  prohibited  under  the  said  laws  and 
Constitution  of  the  state  of  Arizona,  ii  pre- 
sumed bj  law  to  have  legally  acquired  posses- 
sion of  said  liquor,  and  In  order  to  convict  such 
d^endant  of  a  Titdation  of  the  said  jirohibi- 
tion  laws  and  Constituti<m  of  the  state  of  Ari- 
zona the  burden  is  on  the  state  to  prove  that 
the  defendant  came  into  poesession  of  said 
liquors  in  a  manner  contrary  to  law  and  with 
intent  to  commit  the  offense  diazged  in  the  in- 
formation. 

"The  jury  are  further  instructed  that  in  this 
case,  in  oi^er  to  convict  the  defendant  of  the 
criminal  offense  charged  in  the  Information,  they 
must  brieve  from  the  evidence,  to  the  exclusion 
of  a  reasonable  doubt,  tliat  the  defendant  intro- 
duced tite  liquor  in  the  information  specified, 
contraTy  to  law  and  with  intent  to  commit  the 
offense  with  which  he  is  diarged  in  the  informa- 
tion. 

"The  court  further  Instructs  the  Jury  that 
while,  under  the  laws  of  the  state  of  Arizona, 
all  persons  concern^  In  the  eommisrion  of  a 
f^lon^,  whether  th^  dfarectly  ccnninlt  the  act 
constituting  the  offense,  or  aid  or  abet  in  its 
commission,  though  not  present,  shall  hereafter 
be  itrosecuted,  tried,  and  punished  aa  principals, 
the  defendant,  in  order  to  be  convicted  as  su<^ 
principal  for  aiding  and  abetting  the  commis- 
sion of  the  offense  in  the  information  charged, 
must  have  known  at  the  time  oi  his  aiding  and 
abetting  the  commission  of  said  offense  that 
said  offense  was  being  or  would  be  committed, 
and  tbat  the  deCmdant  knowingly  aided  and 
abetted  in  the  commission  of  said  offense  with 
Intent  that  the  said  offense  be  committed.  *  *  * 

"Yon  are  instructed  that,  if  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant,  at  the  time  be  brought  said  liq- 
uor Into  the  state  of  Arizona,  knew  that  he  was 
so  bringing  in  liquor,  he  is  guilty  of  the  offense 
charged  in  the  information,  regardless  of  the 
question  as  to  whether  he  owned  the  liquor,  or 
purchased  It  or  suexested  its  being  brought  into 
the  state,  but  if.  aa  a  matter  of  fact,  he  did  not 
know  the  contents  of  the  automobile  and  that 
it  contained  intoxicating  liquor  at  the  time  be 
drove  said  automobile  from  the  state  of  New 
Mexico  into  the  state  of  Arizona;  you  must  find 
him  not  guilty.  You  may  judge  as  to  whether 
or  not  the  defendant  did  aetnauy  know  the  con- 
tents of  the  antomobile  w>  far  oa  Intoxicating 
IhiuOT  ia  concerned  from  all  the  erldence  in  the 
cue.  •  • 

The  Jnry,  taaving  been  instracted,  retlied, 
and  later  retonied  Into  coort  for  tbe  purpose 
of  having  read  to  them  tbe  evidence  of  a  cer- 
tain witness,  and  for  further  instmetlons. 
Tbe  desired  ertdence  was  read  to  tbe  jury 
from  the  reporter's  notes.  Then  the  court 
asked: 

"What  was  the  other  qnestionT  The  Fore- 
man: The  Jury  desire  to  know  in  regard  to 
asaiBting  in  bringing  liquor  into  the  state  of 
Arisona  knowing^  and  willingly,  ^e  Court: 
The  court  will  instraet  the  Jury  on  that  point 
tlut,  If  a  man  assists  in  bringing  the  liquor  into 
the  state  of  Arizona,  knowing  what  he  is  brings 
ing  in,  it  is  a  violation  of  the  law.  If,  as  a 
matter  of  fact,  he  does  not  know  what  it  ac- 
tually is  he  is  bringing  In,  does  not  know  that 
it  is  intoxicating  liquor,  he  does  not  violate 
any  law.  In  other  words,  the  mere  bringing  in 
or  assisting  in  bringing  in  is  not  sufficient  un- 
less the  man  knew  what  be  was  bringing  -  in. 
On  the  other  hand,  if  be  did  know  what  he  was 
hriogins  in,  tSioi,  fit  he  mders  any  assistance 


whatever  to  the  bringing,  it  would  be  a  violation 
of  law,  •  *  •  and  it  is  for  you  to  dedde, 
as  a  matter  of  feet  in  this  case,  whether  the 
defendant  knew  what  he  was  bringing  in,  and 
you  may  decide  that  he  knew  that  from  any  one 
of  a  dozen  different  things,  or  you  may  decide 
that  he  did  not  koow.  Tbe  knowledge  is  pure- 
ly a  question  (MC  &ct  for  the  jury,  and  you  are 
to  answer  that  question  after  taking  all  of  the 
evidence  into  ccrasideration,  and  state  whether 
you  are  satisfied  beyond  a  reasonable  doubt  and 
to  a  moral  certainty  that  the  defendant  did 
know  that  he  waa  brin^g  in  intoxicating  liq< 
nor  into  liie  state  of  Arizona.  If  you  are  satis- 
fied beyond  a  reasonable  doubt  in  your  own  mind 
that  the  defendant  knew  it,  no  matter  how  he 
got  that  knowledge,  then  you  would  find  him 
guilty.  On  the  other  hand,  if  yon  are  not  sat- 
isfied beyuid  a  reaacmable  doubt  that  the  defend- 
ant knew  that  he  was  bringing  whisky  in,  then 
you  would  find  him  not  guilty.^ 

WhCT  tbe  conrt  bad  given  the  Jni7  tbe  last- 
mentioned  Instructions,  in  answer  to  tbe  Jor 
ry*s  request,  tbe  jury  again  retired,  and 
thereafter  returned  tb^  verdSct  ftidlns  the 
defendant  guilty. 

Tbeae  instructions  clearly  make  the  ex- 
istence of  a  mere  conscious  act  all  that  is 
required  In  lav  to  constitute  the  (rffense 
charged.  Tbe  motive  prompting  the  act  Is 
not  Indnded  as  at  all  essential  to  crime.  In 
other  words,  tbe  Instmctlomi,  fairly  under- 
stood, say  tbat  tbe  mere  act  of  bringing 
whisky  into  the  state  for  any  purpose  Is  a 
violation  of  law,  unless  It  Is  unconsdously 
brought  In,  and  tbat  the  purpose  for  wbidi 
tbe  whisky  is  brought  in  Is  not  In  the  least 
Important.  Such  view  of  the  law  Is  erro- 
neous. 

Under  the  rule  mentioned  in  Stansbnry 
v.  State,  supra,  the  defendant,  by  these  er- 
roneous Instructions,  was  deprived  of  the 
right  of  having  tbe  Jury  determine  the  Intent, 
the  purpose,  for  which  the  whisky  was  in- 
troduced Into  the  state. 

Under  the  conceded  facts  tbe  accused  was 
concerned  In  the  commission  of  the  alleged 
offense  only  by  reason  of  the  assistance  be 
gave  to  Brown.  This  assistance  must  have 
been  rendered  by  the  accused  with  an  inten- 
tion to  carry  out  Brown's  unlawful  purpose. 
Such  Intent  or  intention  must  be  determined 
from  the  circumstances  connected  with  the 
offense.  Paragraph  21,  Penal  Code  of  1913. 
If  the  circumstances  In  evidence  justified 
tbe  Inference  that  Brown  and  the  accused 
performed  the  act  with  a  community  of  un- 
lawful purpose,  the  existence  of  which  fact 
la  essential  to  a  conviction  of  the  accused 
(12  Cyc.  188,  and  cases  dted  in  the  notes 
thereto;  People  v.  McMurray,  4  Parker  Cr. 
R.  [N.  T.]  234),  the  Instructions  did  not  per- 
mit tbe  Jury  to  determine  that  fact,  but  re- 
quired a  conviction  in  tbe  absence  of  that 
fact  In  tbls  respect  tbe  InstmctlonB  are  er- 
roneous. 

The  foregoing  InstructionB  contain  other 
patait  defects  in  stating  tbe  law,  bnt  in  view 
of  tbe  errors  pointed  out  farther  dlscnaslon 
becomes  unnecessary. 

I  am  of  the  opinion  that  tbe  Judgment 
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should  be  vacated,  and  the  cause  remanded, 
with  Infltrncttoiu  to  grant  a  new  trial. 

BOSS,  a  J.  (dissenting).  I  regret  tbat  I 
cannot  agree  with  the  reasoning  set  forth 
nw  the  concla8l<ni8  ot  Justice  OUNNING- 
HAU  In  the  foregoing  opinion. 

The  erldence  concIUBlTOly  establishes  the 
status  of  defendant's  employers.  Benson  & 
Moody,  as  that  <tf  common  carriers  for  hire. 
The  defendant  was  the  active  agent  In  mak- 
ing the  contract  of  carriage  with  the  owner 
Brown,  as  also  in  Its  execution.  The  evi- 
dence also  fxmcluslvely  shows  that  Brown 
Introduced  12  cases  of  whisky  from  Bodeo, 
X.  M.,  Into  Arizona,  under  such  contract  of 
carriage,  for  the  punrase  of  selling  It  In  Arl- 
»na.  and  that  he  thmafter  pleaded  guilty 
to  the  charge  of  unlawfully  Introducing  It 
Ttia  defendant  aided  and  assisted  the  prin- 
cipal, Brown,  in  the  commission  of  the  of- 
fense. The  only  Questl<Hi,  It  seems  to  me, 
Is:  Did  he  tmowlngly  participate  In  Its  com- 
mission, or  was  he,  as  he  would  have  one 
believe.  Ignorant  of  the  character  of  his  load 
from  Bodeo.  N.  M.,  Into  Ajicona?  It  cer- 
tainly would  strain  to  the  breaking  tbe  cre- 
dulity of  the  most  gulltble  Juror  to  ask  him 
to  believe  defendant's  story  that  he  did  not 
know  that  hlB  aut<Hnobile  was  loaded  with 
whisky  at  Bodeo  to  be  conveyed  thence  Ihto 
Ariiona.  But,  be  that  as  It  may,  the  court 
told  the  Jury  If  they  found  such  to  be  the 
fact  they  should  acquit 

[1]  Under  the  prcdilbition  amendment,  as 
It  existed  at  the  time,  it  was  not  unlawful  for 
Brown  to  bring  Into  Arizona  from  New  Mex- 
ico Intoxicating  liquor  for  his  personal  use. 
"nils  batch  was  not  however,  for  his  person- 
al use,  and  the  defendant  would  have  to  be 
more  confiding  and  unsophisticated  than  the 
record  shows  him  to  be  before  I  would  be- 
lieve he  thought  so.  If  his  story  is  to  be  be- 
lieved, he  simply  shut  his  eyes,  suppressed 
his  smell,  and  likewise  failed  to  "use  a  lit- 
tle wine  for  his  stomach's  sake."  He  exercis- 
ed no  care  n<x  drcnmspection ;  he  asked  no 
questions.  I  think  If  defendant  knew  that  he 
was  assisting  Brown  to  bring  the  whisky  In- 
to Arizona,  or  that  he  bad  reason  to  know 
and  made  no  Investigation  or  Inquiry,  he 
broke  not  only  the  letter  of  the  law  but  its 
spirit  Adams  Express  Company  t.  Oommon- 
wealth,  160  Ky.  66.  169  8.  W.  603.  As  Is 
said  In  one  case: 

"Common  carriers  ought  to  obey  the  law  Just 
like  other  people,  not  in  merely  keeping  ita 
letter  while  oreaklng  its  spirit  bat  keepmg  both 
letter  and  spirit  under  such  circumstances  as 
other  people  are  expected  to  do."  Adams  Ex- 
prpRs  Company  v.  Commonwealth,  129  Ky. 
420,  112  S.  W.  577,  18  L.  B.  A.  (N.  S.)  1182. 

^nils  language  was  used  In  reference  to  an 
express  c<Mnpany  and  its  duty  to  exercise 
care  In  accepting  shipments  of  Intoxicating 
liquor  into  dry  territory.  I  think  it  equal- 
ly applicable  to  Individuals  and  to  agents  of 
express  companies.   While  it  might  be  Im- 


possible for  a  carrier  to  definitely  ascertain 
the  puipose  for  which  the  shipper  was  In- 
troducing intoxicating  liquors  Into  Arizona, 
he  oould  at  least  make  some  inquiry  into  the 
puipose.   This  the  defendant  did  not  do. 

[2]  In  the  Sturgeon  Case,  17  Aria.  618, 
164  Pae.  1050,  it  was  decided  that  one  who 
would  escape  criminal  pu^shment  for  In- 
trodudi^  Intoxicating  liquors  Into  the  state 
must  successfully  and  satisfactorily  estab* 
llsh  that  the  liquor  was  Introduced  for  a 
lawful  purpose.  It  was  ttiere  decided  that 
it  was  not  necessary  in  the  Information  or  in- 
dictment to  allege  that  it  was  not  brought 
in  for  personal  use  ;  tbat  being  a  matter  of 
defense.  Under  this  rule,  when  the  prosecu- 
tion has  offered  proof  of  an  introduction  of 
intoslcatlng  liquors  Into  the  stat^  tt  has 
made  out  a  prima  fade  case  authwlzlng  a 
conviction  of  the  person  or  persons  who  in- 
troduced the  liquor,  and,  It  having  been  prov- 
ed that  defendant  and  Brown  acted  together 
In  the  Introduction  of  the  liquor  in  question, 
a  prima  fade  case  was  made,  and  tbat  prima 
fade  case  was  not  overcome.  Defendant's 
only  defense  was  that  he  unconsciously  par- 
lldpated  in  the  transportation  of  the  liquor 
fr«n  Bodeo,  N.  M.,  Into  Arizona,  and  this 
issue  was  submitted  to  the  Jury  under  in- 
structions as  fevorable  as  be  was  entitled  to, 
according  to  my  view. 

I  think  the  Judgment  of  the  lower  court 
should  be  aSlrmed. 

FRAXKLIN,  J.  I  concur  in  affirming  the 
Judgment  and  In  the  views  e:q^ressed  by 
Chief  Justice  BOSS. 


BACA  V.  NOYES-NOBMAN  SHOE  Ca  et  aL 
(No.  1&53.) 

(Supreme  Court  of  Arizima.  Dec.  2%  1916^ 
1.  Appxal  and  Ebbob  ^»7Sr— Dl8inSSAl>— 
Grounds— Want  or  Pboskcution. 
Where  Judgment  was  rendered  July  12tb, 
and  appelant  gave  notice  of  appeal,  and  on 
July  16th  filed  his  costa  and  supersedeas  bond, 
but  took  no  further  steps  to  prosecute  his  ap- 
peal, the  motion  of  appellee,  filed  October  16ui, 
to  diamisB  it  will  be  granted. 
rEd.  Note.— For  other  cases,  SM  ^j^^ 


Error.  Cent  Dig.  H  3129,  8130;  Dee. 
787.3 

2.  Cosrrs  «s>260(D  —  On  Appbai.  —  Damaokb 

FOK  DEIAT. 

Where  an  appeal  is  taken  solely  for  delay 
and  without  any  suffldent  cause,  damages  will 
be  awarded  to  the  appellee. 

[Ed.  Note.— B\>r  other  cases,  see  Costs,  Cent. 
Dig.  H  G83.  986,  996;  Dec  Dig.  ^260a).] 

Appeal  from  Superior  Court,  Apadie  Coun- 
ty ;  George  H.  Crosby,  Jr.,  Judge.  . 

Action  by  D.  B.  Baca  against  the  Noyea- 
Norman  Shoe  Company  and  others.  Prom 
a  Judgment  for' defendants,  plaintiff  appecUs. 
Dismissed. 

Qeorge  Estes,  of  Doming.  N.  M.,  tor  aj/p^- 
lant.    Thorwald  Larson,  of  Holbrook,  for 

appellees. 


4s»Fer  etlMr  oa««i  am  same  topla  and  KBY-NVHBEa  1a  all  Ker-Numb«red  DlsesU  sad  Indaxas 
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PfiR  CURIAM.  [1,1]  Appellant  brought 
an  action  to  enjoin  and  restrain  the  execution 
of  a  Judgment  against  hla  property  In  favor 
of  the  appellees.  The  Injunctive  relief  pray- 
ed for  was  denied  hy  the  court  on  July  12, 
1916,  whereupon  appellant  gave  notice  of 
appeal  to  the  Supreme  Court,  and  thereafter 
on,  to  wit,  the  15th  day  of  July,  1916,  filed 
his  cost  and  supersedeas  bond.  The  appel- 
lant has  dcme  nothing  whatever  to  prwecute 
his  appeal. 

On  October  16,  1916.  the  appellees  filed  a 
motion  to  dismiss  the  appeal  with  proof  of 
service  of  the  same  upon  the  appellant.  Ac- 
comi)anying  the  motion  to  dismiss  is  the  au- 
thenticated proof  of  the  facts  above  stated. 
The  appellees  also  ask  that  they  be  allowed 
damages. 

It  appearing  that  the  appeal  was  taken 
solely  for  the  purposes  of  delay  and  without 
any  sufficient  cause,  following  the  rule  laid 
down  in  Willis  v.  Ivy,  16  Ariz.  120,  141  Pac. 
570,  and  Nlenstedt  v.  Dorrlngton,  16  Ariz. 
121,  141  Pac.  569,  It  is  hereby  ordered  that 
said  api>eal  be  dismissed,  and  that  the  ap- 
pellees recover  their  costs.  It  Is  further  or- 
dered and  adjudged  that  the  appellees  be 
and  they  are  hereby  awarded  damages  In  the 
sum  of  $50,  said  amouut  being  deemed  proper 
in  this  case  as  damages  for  a  manifestly 
frivolous  appeal. 


BBTNOLDS  v.  STATE.    (Or.  406.) 
(Supreme  Court  ot  Ariiona.    Dec.  22,  19160 

1,  IHTOXXCATINQ  LiQUOBB  «S>139  —  OfFKNSBB 

— Bbingzng  Into  Statk— "Introduce." 
Intoxicatiog  liquors  are  introduced  into  the 
state,  within  Const,  art.  28,  8  1.  providing  that 
intoxicating  liquor  shall  not  De  introduced  into 
the  state  under  any  pretense,  when  the  liquors 
have  been  intentionally  transported  into  the 
state  as  the  result  of  a  transaction  set  on  foot 
hy  a  shigle  impulse  and  operated  by  an  uniu- 
termittent  force,  no  matter  how  long  a  time  it 
may  occupy,  nor  the  distance  over  which  it 
may  be  e:xerted,  either  within  or  without  the 
state,  so  long  as  the  transaction  results  in  bring- 
ing the  liquor  within  the  territorial  jurisdlc- 
timi  of  the  state. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
liquors,  Cenc  Dig,  {  149;  Dec.  Dig.  «=>139. 

VoT  other  definitions,  see  Words  and  Plirasea, 
Flnt  and  Second  Series,  Introduce.] 

2.  Obiuinal  Law  «=»112(1)—Vbnvz— Place 
or  OnxHSB. 

The  offense  of  introducing  liquors  into  the 
state  is  not  completed  till  they  reach  their  desti- 
nation, but  the  offense  is  committed  in  every 
portion  of  the  state  over  which  they  are  trans- 
ported, and  If  the  route  is  in  part  in  one  county 
and  in  part  in  another,  the  wease  is  committed 
in  part  in  each  county,  and  may  be  prosecuted 
in  either  count?  imder '  Pen.  <Jode  1913,  par. 
812,  providing  that  when  a  public  offense  is 
committed  in  jiart  in  one  county  and  in  part 
in  another,  or  the  acts  or  effects  thereof  requi- 
■ite  to  c<mBummation  ot  the  offense  occur  in 
two  or  more  counties,  the  jurisdiction  shall  be 
in  either  coimty. 

□Qd.  Note.— -For  other  oases,  see  Criminal 
Law.  Cent  Dig.  H  220,  ^^280;  Dec  Dig. 

*»u2a).] 


3.  WOBDS  AND  PHBABBS— "CoNTINtJINa  Or- 
FBNBS." 

A  continuing  offense  is  a  transaction  or  a 
series  of  acts  set  on  foot  by  a  single  impulse  and 
operated  by  an  unlntennittent  force,  no  matter 
how  long  a  time  it  may  occupy  (quotmg  2  Words 
and  Phrases,  p.  1510). 

[Ed.  Note.— For  other  d^nitions.  see  Words 
and  Phrases,  First  and  Seccmd  Series,  Continu- 
ing Offense.] 

4.  iKTOXICATINa  LiQUOBS  «=»236(5)— Cmmi- 
NAL  PbOSECUTIONS— SDFFICIENCY  OF  Bvi- 
DENCE^-COEPUS  DELICTI. 

In  a  prosecution  for  introducing  liquor  into 
tiie  state,  evidence  held  sufficient  to  establish 
the  corpus  delicti,  independent  admissions 
and  statements  by  accused. 

[Ed.  Note^For  other  cases,  see  Intoxicating 
Uquors.  Dee.  I>lg.  «=»286(5)J 
0.  Ckiuinal  Law  «s»  1144(13)— Appeal— Pbe- 

suicPTioHa— Mattebs  Not  in  Rbcmd. 
Where  the  record  shows  that  a  portion  of 
the  evidence  is  not  included,  the  Supreme  Court 
will  presume  that  it  is  sufficient  to  cure  defects 
in  the  evidence  brought  up  to  establish  corpus 
delicti. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  SMO,  8031;  Dee.  Dig.  ^ 

1144(13).] 

6l  Intoxxoahno  Luivons  «s>236(&)— Cbiux- 

NAL  PBOSEOUTION— E<VIDENCB— COBPUS  DE- 
LICTI. 

The  corpus  delicti  oi  the  offense  of  intro- 
ducing liquor  into  the  state  may  be  established 
by  circumBtantial  evidence. 

[Ed.  Note.^For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  «=»23tt(5).] 

7.  Intoxicating  LiQuoaa  ^=3239(1)— Pkose- 

CUTIOHB — IKSTBUCTIONS. 

In  a  prosecution  for  introducing  liquor  into 
the  state,  a  charge  that  under  the  law,  if  the 
evidence  warrants  it,  the  jury  may  find  dtfend- 
ant  guilty,  for  any  person  who  introduces  into 
the  state  any  ardent  spirits,  etc.,  shall  be  guilty 
of  a  misdemeanor,  is  not  objectionable  as  re- 
quiring the  jury  to  convict  even  if  the  iiquor 
were  introduced  for  a  lawful  purpose,  where  no 
issue  as  to  the  purpose  oi  introducing  the  liquor 
was  raised  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8S  331,  338,  341,  347 ;  Dec. 
,  Dig.  «=9239(1).] 

8.  CaiMiNAL  Law  «s>117302)  —  Appeal  — 
,  Habulbss  Kbbor— Instbuotions. 

In  a  prosecution  for  introducing  liquor  into 
the  state,  tlie  defendant  could  suffer  no  injury 
from  the  failure  to  instruct  as  to  the  defense  of 
lawful  purpose  of  the  introduction,  when  the 
purpose  he  was  shown  to  have  admitted  was 
unlawful. 

[Ed.  Note.— For  Other  cases,  see  Criminal 
Lew,  Cent.  Dig.  |  8165;  Dec.  IXg.  «s»1178(2).J 

Ross,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Maricopa 
County ;  R.  O.  Stanford.  Judge. 

W.  A.  Reynolds  was  convicted  of  unlawful- 
ly Introducing  whisky  into  the  State,  and  ap- 
peals. Affirmed. 

G.  P.  Bullard,  of  Phcenix,  for  appellant. 
Wiley  E.  Jones,  Atty.  Oeu.,  and  B.  Wm. 
Kramer  and  G.  W.  Harbw,  Aast  Attys.  Gen., 
for  the  State. 

CDNNINOHAM,  J.  The  county  attorney 
ctf  Maricopa  county  filed  an  information  in 
the  superior  court  of  Maricopa  county  charg- 
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Ing  tbe  appellant  wltb  nnlawf ally  Introdudng 
vrblsky  Into  the  state  of  Arizona.  The  ap- 
pellant demurred  upon  the  grounds  that  the 
court  had  no  jurisdiction  of  the  ofFense 
charged  In  the  information,  for  the  reason, 
the  oftense,  If  committed,  at  all,  was  neces- 
sarily committed  In  Ynma  county.  The  de- 
murrer was  OTerniled.  He  thereupon  enter- 
ed a  plea  of  not  guilty,  and  upon  the  trial 
objected  to  the  Introduction  of  any  evidence 
upon  the  same  ground  urged  in  his  demurrer 
to  the  Jurisdiction  of  the  court.  This  ob- 
jection was  overruled. 

The  facts  developed  by  the  evidence,  ac- 
cording to  appellant's  statement  of  the  facts 
in  his  brief,  are: 

"That  appellaat  and  his  wife  were  found  in 
an  automobile  at  Agna  Callente,  Maricopa 
Qoonty  (tbe  defendant  driving  and  in  full  charge 
of  the  machine  and  contents);  that  said  auto- 
mobile waa  upon  the  road  leading  from  Yuma 
to  Phoenix;  and  that  in  said  automobile  waa 
two  barrels  of  whisky  and  several  bottles  of 

Preceding  such  statement,  appellant  aays 
in  the  brief: 

"  •  •  •  The  various  witnesses  for  the 
prowcotion  questioned  appellant  as  to  where 
be  got  tbe  whisky,  and  that  appellant  stated  'that 
it  was  loaded  in  his  automobile  at  £1  Centre 
in  the  Imperial  Valley,  Cal.,  and  that  he  had 
brought  the  same  into  Arizona  via  Yuma  across 
the  railroad  bridge  at  Yuma,  said  wbisky  hav- 
ing been  transported  all  tbe  way  in  his  auto- 
mobile; that  be  was  carrying  the  whisky  in  tbe 
barrels  for  Jadt  EUiott,  and  that  said  Elliott 
had  given  him  the  whisky  in  tbe  bottles  as  pay 
for  tae  carriage  of  the  whisky  in  the  barrels.'  " 

The  record  bears  oat  sacb  statements  as 
the  evidence. 

The  further  facts  appear  from  the  record 
that  the  appellant  was  stopped  while  travel- 
ing east  along  the  Arizona-California  high- 
way at  about  9  o'clock  In  tbe  morning,  and 
at  the  time  he  waa  stopped  the  whisky  In 
barrels  found  in  the  machine  was  covered 
up  with  bedding  or  canvass,  and  the  bottles 
were  in  every  part  of  the  machine  where 
space  permitted.  The  whisky  waa  contained 
In  2  kegs  or  barrels,  and  in  50  or  60  bottles. 
The  Jury  were  permitted  to  make  an  exami- 
nation of  the  appearance  of  the  kegs  or  bar- 
rels, as  to  the  condition  of  labels  and  marks 
thereon.  Some  of  the  bottles  were  received 
In  evidence.  The  c<mditiou  of  the  labels  and 
markings  on  such  kegs  or  barrels  does  not 
appear  In  the  record  as  a  part  of  the  evi- 
dence. The  appellant  was  convicted  and  sen- 
tenced to  punishment,  from  which  judgment 
he  has  appealed. 

The  motions  and  objections  made,  and  ex- 
ertions reserved  by  the  appellant  to  the 
court's  rnllngs  duly  present  for  our  consider- 
ation three  dominant  questions,  viz. :  (1) 
Whether  the  offense  of  the  imlawful  intro- 
duction of  Intoxicating  liquors  into  the  state 
may  be  tried  in  an  Interior  county  of  the 
state.  (2)  Whether  the  evidence  Is  sufficient 
in  law  to  sustain  a  conviction.  (3)  Whether 
the  court  erred  In  its  Uutmctloiu  to  the 
ivxj  or  failed  to  give  a  necessary  instruc- 


tion. These  questions  will  be  discussed  in 
the  order  In  which  they  are  above  set  forth. 

[1,  2}  The  appeUant  contends  that  every 
element  necessary  to  constitute  the  offense  of 
the  unlawful  introduction  of  intoxicating  liq- 
uors Into  the  state  Is  complete  the  moment 
the  Intoxicating  liquor  crosses  the  state  line. 
He  argues  that  the  offense  Is  not  in  its  nature 
a  continuing  offense,  for  tbe  reason  tbe  law 
is  not  violated  by  transporting  intoxicating 
liquors  from  one  county  of  the  state  to  an- 
other county  of  the  state,  and  that  as  Mari- 
copa county  is  an  interior  county,  intoxi- 
cating liquors  cannot,  in  the  very  nature  of 
things,  be  transported  Into  Maricopa  county 
from  without  the  state  without  necessarily 
crossing  some  other  county  of  tbe  state. 
And,  as  the  act  of  Introduction  Is  complete 
the  moment  tbe  liquor  crosses  the  state  line, 
the  offense  is  necessarily  committed  In  the 
county  Into  which  it  enters  the  state,  and  la 
triable  only  in  such  county.  If  we  concede 
that  the  mere  act  of  passing  intoxicating 
liquors  over  the  state  line  completes  the  "In- 
troduction" of  liquors  Into  the  state  within 
the  meaning  of  section  1,  article  23  (Prohibi- 
tion Amendment),  of  the  state  Constitution, 
then,  certainly,  appellant's  contention  Is  cor- 
rect But  this  we  cannot  concede.  In  Stur- 
geon V.  State,  17  Ariz.  SIS,  S27,  154  Pac. 
1050,  1055,  we  said : 

"That  tbe  word  'introduce'  as  used  in  the  law 
is  not  a  technical  woid.  It  is  one  of  ordinary 
meaning  and  common  acceptation,  and  Is  used 
as  such  in  the  constitutional  amendment"  div- 
ing tbe  definition  of  the  word  from  the  approved 
dictionaries  of  the  language). 

The  conjBtltuti<HiaI  unen'dment  reads  as 
follows: 

''Ardent  spirits,  ale,  beer,  wine,  or  intoxicat- 
ing liquor  or  liquors  of  whatever  kind  shall  not 
be  manufactured  in  or  introduced  into  tbe  state 
of  Arizona  under  any  pretense." 

In  Gherna  v.  State,  16  Ariz.  844.  361,  140 
Pac.  494,  601  (Ann.  Cas.  1916D,  94),  we  sug- 
gest in  relation  to  the  purpose  of  the  amend- 
ment as  follows: 

"It  is  perfectly  obvious,  to  the  mind  of  can- 
did inquiry:  That  the  pr^ibition  of  the  manu- 
facture and  traffic  in  liquor  in  Arizona  Is  tbe 
main  pnrpose  sought  to  be  accomplished  by  the 
amendment,  and  that  the  prohibition  concerning 
tbe  introdacti<«i  of  liquor  mto  Arizona  Is  rather 
an  auxiliary  or  as  an  inddental  to  the  better 
accomplishment  of  the  main  design.  Tbnt  the 
prohibition  of  its  introduction  wilt  be  contribn* 
tory  to  the  accomplishment  of  the  main  object, 
to  wit,  the  suppression  of  the  liquor  traffic. 

To  this  last  expression  we  may  very  prop- 
erly add:  "The  suppression  of  the  liquor 
traffic  in  the  entire  state,"  for  such  Is  the 
meaning.  Tbe  evil  Intended  to  be  corrected 
by  the  prohibition  amendment,  then,  waa  tbe 
evil  wrought  by  the  Uquor  traffic  carried  on 
In  every  county  in  the  state.  The  transporta- 
tion of  such  Uquor  into  the  state  would  make 
It  accessible  for  traffic,  and  its  accessibility 
to  use  in  traffic  Is  present  In  any  county  into 
which  it  la  transported.-  The  law  must  have 
been  intended  by  the  l^^atlve  power  enact- 
ing it,  to  (^erate  co-extenslTe  with  tbe  evU 
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sought  to  correct,  and  giving  effect  to  the 
legislatlTe  Intent,  the  provision  must  be  In- 
terpreted to  mean  that  the  liquors  mentioned 
shall  not  be  transported  Into  any  part  of  the 
state,  without  regard  to  county  lines.  That 
the  offense  Is  committed  when  any  of  the 
UquOTS  are  brought  Into  any  part  of  the 
state  of  Arizona,  and  thereby  made  accessi- 
ble to  be  used  In  Tlolatiwi  of  law,  there  can 
be  no  question. 

Where  one  has  the  control  over  the  whisky, 
as  by  having  It  loaded  in  his  automoMle  In 
an  adjoining  state,  for  the  purpose  of  trans- 
porting It  to  a  specified  point  In  this  state  as 
a  single  transaction,  and  In  carrying  out  such 
transaction  he  brings,  leads,  carries,  puts, 
conducts,  ushers,  or  hauls  such  liquors  Into 
the  states  any  distance,  a  few  feet  or  a  few 
hundred  miles,  as  contemplated,  then  he  has 
Introduced  the  whisky  into  the  state.  Tlie 
distance  into  the  state  which  be  succeeds  In 
transporting  the  whisky  is  of  no  effect  otber 
than  requiring  greater  or  less  time  and  power 
for  its  accomplishment.  Such  time  and  pow- 
er, If  devoted  to  the  accomplishment  of  the 
single  purpose  of  carrying  out  the  original 
transaction,  as  a  part  of  the  one  transaction, 
are  parts  of  the  original  transaction.  If  the 
transactiOD  had  in  contemplation  the  mere 
passing  of  the  whislcy  over  the  Invisible 
state  line,  and  it  was  passed  over  the  line, 
then  the  transaction  commenced,  for  the 
iringle  purpose,  was  completed,  and  the  re- 
sult is,  the  whisky  was  thereby  introduced 
into  the  state.  And,  if  such  introduction  of 
the  whisky  was  for  an  unlawful  purpose,  the 
offense  was  complete  and  triable  in  the  coun- 
ty into  which  it  was  introduced,  viz.  the  bor- 
der county.  If,  however,  after  the  whisky 
yn%  passed  over  the  state  line,  in  accordance 
with  the  original  transaction,  and  reached 
its  destination  in  the  border  county,  and 
thereupon  another  or  the  same  person  entered 
npm  another  transaction  by  whldi  he  under- 
took to  transport  the  same  whisky  Into  an- 
other oonn^  ot  the  state,  as  a  new  and  sepa- 
rate Enterprise,  wholly  Independent  of  the 
ortginal  transaction  of  passing  the  whisky 
over  the  state  line,  then,  such  second  transac- 
tion would  not  amount  to  the  Introduction  of 
the  whisky  into  the  state,  because  the  trans- 
action would  have  been  commenced  and  end- 
ed wholly  irittain  the  state.  If  by  such  sup- 
posed second  transaction  the  whisky  Is  trans- 
ported from  one  coun^  into  another  county 
of  the  state  for  the  purpose  of  sale  or  other 
unlawful  purpose,  the  transaction  may  prop- 
erly be  denominated  an  Introduction  of  the 
whisky  into  the  latter  county,  but  such  trans- 
action, whatever  the  purpose,  Is  not  denounc- 
ed as  a  public  offense. 

Intoxicating  tUquors  are  Introduced  Into  the 
state,  within  the  meaning  of  the  said  amend- 
ment, when  the  liquors  have  been  intentional- 
ly transported  Into  the  state  as  the  result  of 
a  transacticm  set  on  foot  by  a  single  impulse, 
and  operutod  by  an  unlntermitteut  force,  no 


matter  how  long  a  time  it  may  occupy,  nor 
the  distance  over  which  such  force  may  be 
exerted,  dther  within  or  without  the  state, 
so  long  06  the  transaction  as  carried  out  re- 
sults in  placing  the  liquors  within  the  terri- 
torial jurisdiction  of  the  state.  And,  when 
such  transaction  Is  commenced  and  prose- 
cuted with  the  Intention  to  use  such  liquors 
in  the  state  for  any  unlawful  purpose,  the 
offense  Is  committed  by  the  acts  of  transport- 
ing the  whisky  in  ctmsummation  of  the  origi* 
nal  transaction.  When  the  whisky,  so  trans- 
ported Into  Arizona  as  a  part  of  the  original 
transaction,  is  carried  Into  an  interior  coun- 
ty of  the  state,  the  acts  of  transporting  the 
whisky  committed  In  every  county  through 
which  it  may  be  passed  are  parts  of  the  origi- 
nal transaction,  and  therefore  parts  of  the 
offense.  The  original  transaction  is  not  com- 
pleted until  the  whisky  reaches  its  destina- 
tion, but  the  offense  is  committed  In  every 
portion  of  the  state  over  which  the  whisky 
la  transported.  If  it  was  transported  In  part 
of  the  route  in  one  county,  and  In  part  of 
the  route  in  another  county,  then  the  of- 
fense was  committed  in  part  In  each  coun- 
ty, and  under  paragraph  812  of  the  Penal 
Code  of  1913  may  be  prosecuted  in  either 
county. 

[3]  But  the  appellant  contends  that  the 
offense  Is  not  a  continuing  offense,  and  cannot 
be  committed  in  other  than  a  border  county. 

"A  continuing  offense  is  a  transaction  or  a 
series  of  acts  set  on  foot  by  a  single  impulse, 
and  c^rated  by  an  unintermittent  force,  no 
matter  how  long  a  time  it  may  occupy."  Words 
and  Phrases,  vol.  2,  p.  1610. 

Assuming  this  is  a  correct  definition  of 
such  offense,  it  Is  qnlte  dear  that  this  offense 
falls  within  the  class  defined. 

We  are  not  left  entlr^  without  precedent 
in  the  consideration  of  this  quesU<m  of  place 
of  trial.  The  Supreme  Court  of  Wyoming, 
in  Patrick  t.  State,  17  Wya  260,  08  Pac  588, 
128  Am.  St  Rep.  1100,  has  considered  and 
decided  the  question  for  that  Jurisdiction. 
No  statute  is  cited  in  the  opinion  of  the 
court  flxUig  the  place  of  trial  at  all,  and  I 
am  constrained  to  believe,  from  my  slight 
examination  of  the  Compiled  Statutes  of  Wy- 
oming 1910,  that  no  statute  similar  to  our 
statute  (paragraph  812,  Penal  Code  of  Arizo- 
na 1913)  exists  as  a  law  of  that  state. 

In  the  opinion  that  court  says: 

"It  is  further  contended  that  the  district  court 
of  Natrona  county  bad  no  Jarlsdiction  of  the  of- 
fense for  the  reason  tbat  Natrona  is  an  interior 
county  and  that  the  oCfense,  if  committed  at  all, 
muat  have  been  committed  in  the  county  which 
the  sheep  first  entered.  We  think  the  point  is 
not  well  taken.  It  it  stated  by  counsel  la  urgu- 
nient  that  the  sheep  were  shipped  by  rail  to  a 
station  in  Natrotin  county,  that  being  their  des- 
tination, and  there  is  nothing  is  the  record  to 
the  contrary.  The  statute  docs  not  attempt  to 
prohibit  shipments  in  that  manner  of  such  uieep 
throuKh  the  state  or  through  any  county,  but 
prohibits  the  bringing  Into  any  jiart  of  the  state 
diseased  sheep,  the  effect  of  which  would  be  to 
oDdanger  the  health  of  its  doDMstic  sheep." 
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Thus  pladDg  the  dedslon  iqxm  the  com- 
pleted  original  transactton,  as  a  amtlnulng 
offense,  The  means  of  tranqiortatlon  by  rail 
Is  not  an  elonent. 

In  Brown  v.  State,  17  Ariz.  314,  162  Pac. 
678,  this  conri:  expresses  the  Impression  that 
our  prohibition  amendment  1b  closely  modeled 
after  section  2139  of  the  ReTlaed  Statutes  of 
the  United  States  (Comp.  St  1913,  {  4137). 
The  portion  of  our  law  here  iUTOlved  Is  In 
the  exact  words  of  said  sectloo  2139,  with  the 
exception  that  the  "state"  Is  subetltnted  for 
the  words  "Indian  country."  The  portion  of 
section  2139  has  been  Interpreted  by  the 
courts  but  In  one  case,  so  far  as  a  search 
has  revealed.  In  United  Statra  t.  Twenty- 
Nine  Gallons  of  Whisby,  45  Fed.  847,  the 
United  States  District  Court  for  the  District 
of  Montana,  Knowles,  J.,  said  on  page  849: 

"In  construing  the  statute  under  considerfition, 
we  should  look  at  the  object  of  the  same,  and 
the  evil  soug'bt  to  be  remedied  thereby.  The 
purpose  of  the  statute  was  undoubtedly  to  pre- 
vent the  placing  of  whisky,  or  ardent  or  spintn- 
oua  liqaors,  in  sttch  a  place  as  would  make  it  ac- 
eessible  to  Indiana" 

OiTiiig  reasons  not  ben  Important,  he  con- 

CinuoB: 

**«  *  *  For  these  teasons  I  hold  that  the 

proper  construction  of  the  above  statute,  as  to 
the  terms,  'no  ardent  spirits  shall  be  introduced, 
under  any  pretense,  into  the  Indian  country,'  is 
as  follows:  Whenever  socfa  liquors  are  taken 
into  an  Indian  ooontry,  as  their  place  of  desti- 
nation or  use,  then  they  have  been  introduced 
into  such  country.  In  other  words,  when  such 
liquors  reach  an  Indian  country,  as  the  end  of 
their  journey,  they  have,  within  the  meaning  of 
that  statute  been  introduced  into  sudi  coun- 
try." 

This  construction  by  ttiat  court  la  not  bind- 
ing on  this  or  any  otiier  court,  but  it  has 
reason  in  its  support,  as  giving  effect  to  the 
legislative  Intent  and  purpose  for  enacting 
the  law  and  thereby  correcting  and  prevent- 
ing an  evil  existing  or  threatened,  and  un- 
doubtedly places  the  decision  on  the  original 
transaction  as  a  continuing  offense. 

[4}  Appellant's  second  contention  la  that 
the  evidence  is  insufficient  to  support  a  con- 
viction. In  the  particular  that  aside  from  the 
extrajudicial  admlssi(m8  and  confessions  ct 
the  accused,  the  corpus  delicti  is  not  estab- 
lished by  evidence.   The  appellant  says: 

**Tbe  corpus  delicti  In  this  case  was  not  the 
possessifHi  it  the  Uqucw,  but  the  introduction  of 
the  same  Into  the  state  of  Arizona." 

And: 

"The  offense  was  the  introduction  into  the 
state  of  Arizona  of  intoxicating  liquor." 

The  great  weight  of  authority  is  against 
the  suffldencj'  of  an  oncorrobornted  extra- 
judicial confession  to  warrant  a  conviction. 
See  Commonwealth  v.  Klllion,  194  Mass.  163, 
80  N.  B.  222.  10  Ann.  Cas.  911,  and  note  to 
Nolan  T.  Statp,  Ann.  Cas.  1912B,  p.  1249,  for 
citations. 

The  weight  of  authority  Is  to  the  effect  tliat 
the  corpus  delicti  need  not  be  established  be- 
youd  a  reasonable  doubt  by  evidence  other 
Ulan  an  extrajudicial  confession.  The  courts 


have  diflCered  aa  to  the  application  of  the  ml^ 
and  in  the  extent  to  which  the  corroborating 
evidence  must  go  to  support  a  conviction. 

In  this  case  the  evidence.  Independent  of 
the  defendant's  admlaalons,  tends  to  show 
that  the  accused  was  on  the  direct  road  from 
the  state  of  California  into  Arisona ;  that  ha 
was  driving  an  automobile  in  an  oppo^te  di- 
rection from  California,  Into  Arizona;  that 
the  automobile  was  loaded  with  two  kegs  or 
barrels  and  SO  or  60  bottles,  all  filled  with 
whisky;  and  that  the  defendant  while  so 
traveling  along  the  highway  in  the  direction 
mentioned  was  stopped  by  the  officers  early 
in  the  morning  on  the  highway  and  placed 
under  arrest  The  question  Is:  Did  the  de- 
fendant introduce  the  whisky  found  In  his 
exclusive  possession  Into  the  state,  as  under- 
stood above?  Immediately  the  question  will 
arise:  What  ph^'sical  evidrace  the  labels  and 
marks  on  the  kegs  or  barrels  and  bottles  fur- 
nished as  Indicating  the  place  or  places  in 
which  they  were  filled? 

The  record  furnishes  no  evidence  of  the 
exterior  condition  of  these  barrels  or  kegs 
and  bottles.  The  Jury  properly  inspected  the 
barrels  and  some  of  the  bottles  received  In 
evidence,  but  what  evidence  the  Inspection 
disclosed  nowhere  appears  in  the  record.  If 
an  Inspection  would  disclose  that  the  la- 
bels show  evidence  of  the  barrels  and  bot- 
tles liavlng  been  filled  In  California  or 
other  state  or  foreign  country,  this  would 
I)e  a  circumstance,  and  when  taken  into 
consideration  with  the  fact  that  no  whisky 
Is  authorized  to  be  manufactured  lawfully  In 
Arizona,  the  inference  may  be  justly  drawn 
therefrom  that  such  vessels  were  filled  with 
whisky  in  the  place  the  labels  claim,  and 
since  they  were  filled  they  have  been  trans- 
ported into  the  state.  Such  drcumstance, 
with  the  circumstances  mentioned  above — the 
hauling  of  the  whisky  from  tlie  direction  of 
another  state  Into  Arizona ;  the  lai^e  quan- 
tity of  whisky  being  hauled,  and  the  manner 
of  hauling  it — all  these  circumstances  and 
others  shown  in  the  record,  when  considered 
together,  impel  but  one  rational  condnsimi, 
and  that  is,  that  the  whisky  was  brooght 
from  California  Into  Arizona  by  the  person 
in  possession  of  it  for  an  unlawful  purpose. 

[S]  By  the  drcnmstamKs  discloaed  by  the 
record,  taken  into  coaslderatlon  with  the 
drcnmstances,  we  must  presume  the  Ini^ec* 
tlon  of  the  barrels  and  bottles  diaeiosed  to 
the  jury,  the  corpus  delicti  was  reastmably 
established  Independoit  of  the  admissions 
and  statements  made  by  the  accused  at  and 
shortly  after  his  arrest.  These  drcnmstanc- 
es, in  so  far  as  aM>eaT  in  the  record,  corrob- 
orate the  accused's  statements.  We  presume 
the  evidence  disclosed  by  thei  inspection  also 
corroborated  his  statenwits,  tor  we  cannot 
indulge  a  presumption  operating  against  the 
validity  of  a  judgment.  In  the  absence  of 
the  evidence  mentioned,  we  must  presume  It 
was  sufficient  for  the  purpose  of  curing  de- 
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fects  In  tbe  eridenoe  before  ns,  otherwise  In- 
sofflcieiit  to'  establish  the  corpus  delictt 

[I]  I  bave  no  doabt  of  the  soffldency  of 
circumstantial  evldeoce  alone  to  establish  the 
corpus  delicti  of  the  offense  charged.  The 
drcnmstances  In  evidence  presented  by  the 
record  alone  may  not  be  sofflclent  for  that 
purpose,  but  when,  as  here,  evidence  of  other 
drcumstanms  was  considered  by  the  jury  and 
we  axe  left  wholly  to  the  fields  of  conjecture 
as  to  what  fftcts  such  evld^ce  tended  to  es- 
tablish, the  law  requires  us  to  go  no  farther 
afield  than  to  presume  that  such  omitted  evi- 
dence completes  the  chain  and  sufficiently 
sustains  the  judgment.  The  record  as  pre- 
aented  with  the  Indisputable  preaumptlons 
accompanying  it,  on  appeal,  must  be  consider- 
ed as  presenting  eufflclmt  evidence  of  a  cor- 
.pus  delicti  established  to  support  a  conviction 
Independent  of  the  extrajudicial  statements 
and  admissions  made  by  the  .accused,  conse- 
quently the  contention  of  the  appellant  Is  not 
borne  out  by  the  record. 

[7]  The  last  complaint  of  appellant  deem- 
ed worthy  of  serious  discussion  Is  that  of  an 
Instruction  given  the  jury,  as  follows: 

"I  charge  you,  goitlemeu  of  the  jury,  that  un- 
der the  law  oi  the  state  AriiODa,  if  the  evi- 
dence warrants  It,  you  may  find  the  defendant 
gnilty,  for  the  law  is  that  any  person  who  in- 
troduces into,  or  who  attempts  to  introduce  into, 
the  state  of  Arizona  any  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  Ugnor  of  any  kind,  shall 
be  guilty  of  a  misdemeanor." 

The  reason  appellant  assigns  why  this  in- 
struction Is  erroneous  Is: 

"That  by  said  instruction  the  jury  were  told 
it  was  their  duty  to  convict  the  appellant  even 
if  he  introduced  said  liquor  into  the  state  for 
a  lawful  purpose,  i.  e.,  for  the  personal  use  of 
himself  and  for  the  personal  use  of  Jack  ElUott." 

The  iustructloQ  quoted  will  bear  no  such 
construction.  The  court  simply  told  the  ju- 
ry '^tbat  under  the  law  of  the  state  of  Ari- 
zona, if  the  evidence  warrants  it,  you  may 
find  the  defendant  guilty,"  and  sets  forth  the 
law  in  the  language  of  the  coastltutional 
amendment.  The  instruction  does  not  inti- 
mate, as  contended,  what  effect  the  jury  must 
give  to  the  evidence,  but  clearly  states  that 
under  the  law  he  may  be  convicted  if  the 
evidence  warrants.  The  use  of  the  word 
"law"  Instead  of  the  words  "  'under  the  in- 
formation' If  the  evidence  warrants  It,"  which 
it  was  the  evident  purpose  to  use,  was  an  un- 
happy selection  of  words.  The  Instruction 
in  no  manner  Is  dealing  with  the  evidence, 
but  it  is  dealing  with  the  charge  and  with 
the  law  upon  whldi  the  offense  set  forth  In 
the  Information  rests.  The  jury  were  not  In 
effect  told  It  was  their  duty  to  convict  the 
appellant  if  he  Introduced  the  liquors  Into 
the  state  for  a  lawful  purpose.  The  jury 
were  told  that  he  may  be  convicted  of  the 
offense,  "If  the  evidence  warrants  it,"  which, 
of  course,  must  be  understood  as  meaning 
that  If  the  evidence  did  not  warrant  a  con- 
viction they  could  not  convict  him,  but  must 
acquit.  The  purpose  for  which  the  SO  or 
00  bottles  of  whisky  claimed  by  the  appel- 


lant were  brought  into  the  state  was  not  an 
Issue  at  the  trial.  The  appellant  admitted 
that  ElUott  bought  all  of  the  whisky  In  Cali- 
fornia and  employed  defendant  to  deliver 
it  In  Arizona.  That  as  compensation  to  him 
for  carrying  the  whisky  to  the  point  of  de- 
livery, the  agreement  to  be  Inferred  from 
such  stateihent  is  that  he  should  receive  the 
whisky  in  bottles  as  his  pay  for  carriage,  at 
the  point  of  drflvery.  The  effect  of  this  Is 
that  appellant  was  engaged  for  a  considera- 
tion to  deliver  whisky  in  Arizona  to  Jack 
Elliott  tor  the  purpose  of  selling  50  or  60 
bottles  of  whisky  in  Arizona,  to  the  accused, 
to  pay  the  consideration  of  carriage  and  de- 
livery. Under  the  law  the  payment  of  a  debt 
or  discharge  of  a  promise  by  paying  In  prop- 
erty Is  a  sale  of  such  property  so  used  In  pay- 
ment or  discharge. 

The  record  is  not  at  all  dear  whether  the 
contract  mentioned  was  reached  In  Arizona 
or  In  some  place  outside  of  Arizona.  The 
record  discloses  that  Jack  Elliott  had  lived 
at  Phoenix.  Ariz.,  and  that  the  appellant  was 
seen  at  Phfenli  a  short  time  prior  to  the 
date  of  his  arrest.  The  defendant  had  the 
whisky  In  bottles  and  In  the  barrels  In  his 
automobile  as  a  single  load  at  the  time  of 
his  arrest,  and  at  that  time  no  delivery  of 
the  bottles  of  whisky  had  been  made  to  him 
other  than  the  same  delivery  of  the  barrels, 
at  the  place  of  purchase  in  California.  Such 
delivery  was  a  delivery  by  the  seller  to  the 
purchaser,  and  the  appellant  received  the 
goods  from  the  seller  for  and  in  behalf  of 
the  purchaser.  The  whisky  was  carried  from 
the  point  of  receipt  Into  Maricopa  county  as 
the  purchaser's  property,  nothing  to  the  con- 
trary appearing,  and  so  carried,  his  purdiasc 
of  the  whisky  In  bottles  was  not  complete 
until  delivery  was  made.  Under  his  agree- 
ment with  Elliott,  no  evidence  to  the  con- 
trary appearing,  his  purchase  of  the  whisky 
was  not  complete  nor  intended  to  be  complete 
until  the  entire  load  reached  its  destination 
In  Arizona,  notwithstanding  appellant  says 
Elliott  gave  him  the  whisky.  Hence  the  ad- 
mitted purpose  of  bringing  the  whisky  into 
the  state  was  to  sell  and  deliver  50  or  60 
bottles  of  whisky  In  discharge  of  the  agreed 
cost  of  carriage  of  2  barrels  of  whisky  into 
Arizona. 

So  far  as  the  necessities  of  this  case  go. 
It  is  immaterial  what  use  Jack  Elliott  Intend- 
ed to  make  of  the  2  barrels  of  whisky.  The 
law  was  violated  when  he  caused  the  50  or 
60  bottles  of  whisky  to  be  brought  into  the 
state  for  the  unlawful  purpose  of  completing 
a  sale  In  Arizona  or  of  completing  a  gift 
of  such  whisky.  The  person  who  aided  him 
to  BO  bring  said  whisky  into  the  state  know- 
ing the  unlawful  purpose  is  equally  guilty 
as  a  principal.  The  purpose  for  which  the 
whisky,  at  least,  a  portion  of  It  in  bottles, 
was  introduced  into  the  state  was  not  a  fact 
In  Issue,  and  was  not  required  to  be  srfbralt- 
ted  as  a  special  issue  for  that  reason.  The 
instruction  complained  of  Is  not  subject  to 
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tbe  complaint  made,  nor  for  the  reasons  ad- 
vanced. If  the  Issue  existed  at  all  It  was 
not  raised  at  the  trial  by  eTldenee  or  other- 
wlae,  but  Is  first  suggested  on  this  aiq;>eal. 
It  now  comes  too  late. 

We  are  referred  to  Sturgeon  t.  State,  17 
Ariz.  613,  154  Pac.  1050,  aa  an  authority  sus- 
taining appellant's  contention  In  this  respect. 
In  that  case  we  said,  In  speaking  of  tbe 
suffldency  of  the  Indictment  because  of  Its 
failure  to  negative  any  exemption  of  a  law- 
ful use  to  whlcb  the  Intoxicating  liquor  was 
Intended  when  brought  into  the  state,  that: 

"The  infonnatioa  is  not  objectionable  on  this 
ground.  If  the  point  is  available  at  all,  It  1b 
a  matter  of  defense  to  be  taken  advantage  of  by 
evidence  on  the  trial  ot  Uie  case." 

Wbllfl  thla  was  said  by  way  of  argument 
in  tbe  Sturgeon  Caae,  it  so  clearly  expresses 
the  necesBazy  manner  of  raising  the  question 
that  it  eannot  be  aucceasfully  disputed.  The 
accused  may,  by  offering  evidence  tending 
to  show  that  he  Introduced  the  Intoxicating 
liquors  into  the  state  for  the  honest  purpose 
of  apitlylng  anch  Ilqnora  to  a  lawfiil  nae,  and 
if  the  evidence  so  offered  raises  a  reasonable 
doubt  In  tbe  minds  of  the  jury,  wben  consid- 
ered with  all  the  other  evidence  In  tbe  case, 
as  to  the  lawful  purpose  intended,  Qun  it  la 
the  duty  of  the  Jury  to  give  such  defe^ndant 
the  benefit  of  such  doubt,  and  acquit  him. 
This  is  what  we  refer  to  in  tbe  Sturgeon 
Case*  in  speaking  of  tbe  manner  of  assert- 
ing tpB  defense  at  tbe  trial.  In  this  cas6 
tbe  appellant  failed  to  assert  sucb  defoase 
as  tb^dn  sunested  be  had  a  right  to  do. 

In  Stansbnry  v.  State,  17  Aria.  D36, 16B  Pac 
301,  we  bad  tbe  question  before  na  In  passing 
on  an  instruction  given  and  <m  an  Instmc- 
tion  refused.  Tbe  court  gave  Qie  Jury  an 
instruction  to  the  effect  that  eyea  though 
tbey  ahould  "believe  fn»n  the  evidence  that 
tbe  d^!endant  Introduced  tbe  Uqnor  for  the 
sole  purpose  of  drinking  it,  or  using  It  for 
bis  own  personal  use,  and  without  any  pur- 
pose or  intent  whatever  to  dispose  of,  give 
away,  barter,  exchange  or  sell  the  said  Uquor 
in  any  manner  whatsoever,"  still  the  Jury 
would  be  Justified  in  finding  tbe  defendant 
guilty.  The  court  refused  a  requested  In- 
struction which  was  the  converse  of  tbe  In- 
struction given.   We  said: 

*Tbe  qnesti<m  as  to  whether  the  appellant 
brought  ttio  liquor  into  tbe  state  for  his  personal 
use  IB  a  question  of  fact  to  be  submitted  to  and 
passei}  upon  by  the  jury,  and,  if  Bustaioed  by 
the  evidence  in  the  esse,  is  a  proper  and  legal 
defense.  The  jury  should  have  been  bo  informed 
by  the  instructions  of  the  court." 

Tbe  court  having  given  the  Instruction  con- 
demned, was  suffldeot  reason  for  assuming 
that  the  defendant  offered  some  evidence  on 
the  trial  tending  to  sho.w  the  purpose  for 
which  the  liquor  was  introduced  was  a  law- 
ful one,  otherwise  the  necessity  of  Instruct- 
ing at  all  would  not  have  existed.  The  ne- 
cessity to  instruct  also  requires  a  substan- 
tially correct  instruction,  hence  the  failure 
of  the  court  to  perform  Its  duty. 

The  Instruction  here  complained  of  did  not 


have  tho  effect  of  either  presenting  to,  or 
withholding  from,  the  consideration  of  the 
Jury  the  question  of  defendant's  purpose  for 
introducing  the  whisky  into  the  state.  He 
did  not  raise  that  question  at  the  trial  by  of- 
fering evidence  in  suppwt  of  such  defense, 
or  otherwise,  but  on  the  other  hand  the  state 
introduced  evidence  tending  to  prove  that 
be  had  admitted  that  he  brou^t  a  portion 
of  the  whisky  into  the  state  for  the  purpose 
of  paying  bis  charges  for  transportlog  two 
barrels  of  whisky  into  the  state,  wbldi  was 
certainly  an  unlawful  purpose. 

[I]  The  appellant  could  suffer  no  injury 
from  the  court's  failure  to  instruct  the  Jury 
of  the  defendant's  right  to  Interpose  the  de- 
fense of  lawful  purpose,  .when  the  purpose 
for  which  he  was  shown  to  have  admitted 
was  unlawful,  and  the  Jury  would  have  been 
compelled  to  disbelieve  defendant's  own 
claims- as  tmtme.  In  order  to  give  htm  the 
benefits  of  the  possible  defense.  The  Instruc- 
tion g^ven  does  not  have  the  effect  of  misstat- 
ing the  law  for  the  reasons  urged.  These 
reasons  are  not  applicable  to  such  instruc- 
tion. They  ate  applicable  to  a  question 
ftiUure  of  tbe  court  to  submit  by  Instruction 
such  ^edal  defense.  Such  failure 'to  Instruct 
is  not  the  subject  of  complaint.  No  such  de- 
fense waa  Interposed  by  evidence  or  other- 
wise at  the  trial,  and  so  far  as  tbe  record 
discloses  was  not  attempted  to  be  raised  oth- 
er than  on  appeal  in  this  court  No  error 
was  committed  by  the  court's  failure  to  sub- 
mit such  defense  by  special  Instructions,  un- 
der the  facts  of  this  case. 

The  other  questions  raised  by  appellant, 
not  specially  noticed,  all  depend  upon  the 
decision  of  the  above  questions,  and  require 
no  dlscusidon  In  detail. 

I  find  no  reTerslble  error  In  the  record. 
The  whole  case  considered,  I  am  of  the  opin- 
ion the  conviction  Is  in  accordance  .with  the 
law,  and  therefore  the  Judgment  sbootd  be 
affirmed. 

FBANKLIN,  J..  cODCurs. 

ROSS,  C.  J.  (dissenting).  The  informatlMi 
lays  the  venue  of  the  charge  In  Maricopa 
county,  state  of  Arizona,  and  whether  tbls  is 
correct  or  not  Is  the  Important  and  serious 
question,  as  I  view  it  Stripped  of  formali- 
ties, the  Informatl<Hi  accused  the  appellant — 
"of  the  crime  of  introducing  intoxicatlDg  liquor 
into  the  state  of  Arizima,  «  •  «  coDunitted 
as  follows,  to  wit:  The  said  W.  A.  Reynolds 
on  or  about  the  23d  day  of  December,  1915, 
and  before  tbe  filisg  of  this  information,  at  and 
in  the  county  of  Maricopa,  state  of  Arizona,  did 
then  and  there  willfully  and  unlawfully  intro- 
duce' into  the  county  of  Maricopa,  state  of  Ari- 
zona, certain  Intoxjcatins  liquor,  to  wit,  whisky,, 
contrary  to  the  form,  force,  and  effect  of  the 
Constitution  and  the  statute  in  sadi  cases  made 
and  provided,  and  against  the  peace  and  dignity 
ot  the  state  of  Arisona." 

It  Is  the  contention  of  the  appellant  that 
the  venue  of  the  alleged  crime  Is  In  the  coun- 
ty bordering  the  state  line  Into  which  he  first 
brought  tbe  liquor.  If  I  understand  the  con- 
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tenUon  of  tbe  Attorney  General  correctly,  It 
Is  that  the  venue  of  the  alleged  ofFense  is  In 
,  the  county  of  the  state  which  the  appellant 
Intended  as  the  destination  of  the  Uauors. 

The  contentions,  It  will  be  seen,  revolre 
around  the  word  "introduce,"  as  it  appears  In 
tbe  constitutional  amendment,  and  the  de- 
cision depends  upon  the  construction  that 
shall  be  given  to  that  word. 

The  amendm«it  gays: 

"  •  •  *  Intoxicating  Ilqnor  •  •  •  shall 
not  be  *  *  *  introdnced  into  tbe  state  of 
Arizona,"  and  "every  person  who  ••♦  in- 
troduces into   *    *    *    the  state  of  Arizona 

•  ♦  •  intoxicating  liquor  •  •  •  shaU  be 
guUty,"  etc. 

The  language  of  Uie  prohlUtion  amend- 
ment left  out  of  the  above  quotatlcm  forbids 
the  manntactnve  and  traffic  in  intoxicatiag 
liquor,  and  1b  an  unquestioned  rightful  exer- 
cise of  the  police  power  of  the  state.  Follow- 
ing the  nnlform  line  of  dedslona  of  all  the 
courts  oi  this  country,  we  so  held  in  Ohema 
T.  State,  18  Aris.  844,  146  Pac.  4»4,  Ann. 
Cas.  1916I>,  04,  and  In  Sturgeon  t.  State,  17 
Aiis.  SIS,  1B4  Pac.  1090.  In  the  last  case 
this  court  said: 

"Three  crimes  are  defined  and  denounced  by 
this  section:  (1)  Tbe  traffic  in  intoxicating  liq- 
uors; (2)  the  manufactnre  of  intoxicatkig  liq- 
uors; and  iS)  the  introdudng  or  attempt  to  in- 
troduce into  the  state  of  intoxicating  liquors. 
The  offense  with  wbi(A  the  appellant  is  charged 
falls  within  tbe  tbird  class.  It  ia  bis  contention 
that  the  provisitm  of  tbe  constitutional  amend- 
ment nuxing  it  a  crime  to  introduce  Into  the 
state  intoxicating  liquors  is  unconstltntional, 
as  an  attempt  to  r^ukte  interstate  commerce." 

We  accordingly,  In  tbftt  case,  treated  the 
IduiM  of  the  prohlbltloB  ammdment  affecting 
ttte  intmduetiOD  of  intoxicating  liquors  into 
the  state  as  an  attempt  to  reflate  interstate 
oommeroe,  and  Iwld  it  nnconsUtutlonal,  ex- 
cept  In  so  fiur  as  it  leeetTed  aid  from  the 
Webb-Kenyon  Act  (Act  March  1.  1813,  c.  90, 
87  Stat  688  [Oomp.  St  181S,  {  8788])  an  act 
of  Oongress  which  prohibited  "the  i^pment 
or  transportation  •  •  •  of  •  •  •  in- 
toxl eating  liquor  •   •   •  from  one  state 

•  •  •  Into  any  other  state,  •  •  ♦ 
which  «  •  *  intoxicating  liquor  Is  in- 
tended,  by  any  person  Interested  therein,  to 
be  received,  possessed,  sold,  or  In  any  man- 
ner used,  either  in  the  original  package  or 
otberwlse,  in  violation  of  any  law  of  such 
state." 

In  that  case  we  used  the  word  "introduce," 
or  rather  ite  derivative  "introduction,"  as 
synonymous  vlth  the  words  "shipment"  and 
**tran8portatlon"  found  in  the  WebinKenyon 
Act,  and  those  words,  At  is  readily  seen,  per- 
tain to  intoxicating  liquors  going  "from  one 
stete  *  •  •  into  any  other  stete."  We 
said,  at  page  C19  of  17  Ariz.,  page  1068  of 
IM  Pac: 

"It  being  settled  that  traffic  in  intoxicating 
liquor  in  this  state  is  a  crime,  it  follows  that 
the  shipment,  transportation  or  introduction  of 
intoxicating  liquor  into  the  state  with  tbe  inten- 
tion to  Bell,  barter,  exciiange,  give  away  or  dis- 
pose of,  divestitf,  under  the  Webb-Kenyon  Act, 
such  intoxicaliug  liquor  of  Its  interstate  com- 


merce character,  and  leaves  tbe  state  free  in 
tlie  exercise  of  its  police  powers  to  denounce 
such  introduction  as  a  crime  and  to  prescribe 
penalties  for  its  commissioo.  In  other  words, 
one  who  introduces  intoxicating  liquor  into  the 
state  with  the  purpose  and  intention  of  violat- 
ing the  laws  of  the  state  by  disposing  of  tbe 
^ame  may  not  now  interpose  the  defense  that 
he  is  engaged  in  interstate  commerce,  for  the 
reason  that  tbe  article  that  he  is  handling  has 
been  divested  of  its  interstate  character  by  tbe 
Webb-Koiyon  Act" 

And  again,  at  i>age  520  of  17  Ariz.,  page 
1058  of  164  Pac: 

"We  are  of  tbe  opiniim  tliat,  when  any  person 
introduces  *  «  «  Intoxicating  liquor  into 
this  state  with  the  purpose  and  intention  of 
violating  any  law  of  tbe  state,  P  *  *  anch 
person  may  be  punished  for  bis  act  as  of  a 
crime." 

The  legal  status  of  intoxicating  liquors  was 
made  to  depend  upon  the  purpose  for  which 
it  was  brought  or  Introduced  Into  the  state, 
that  is,  if  it  was  brought  in  for  a  lawful 
purpose,  no  offense  against  tbe  laws  of 
Arizona  was  committed,  but  if  It  was  brought 
In  for  an  unlawful  purpose,  that  is,  for  the 
purpose  of  traffic,  the  act  became  an  intro- 
duction and  a  crime. 

Upon  the  construction  given  to  the  prohibi- 
tion amendment  by  this  court  Id  the  Sturge(»i 
Case  all  intoxicating  liquor  Introduced  Into 
Arizona  "from  any  other  stete  or  territory 
or  foreign  country"  to  be  and  remain  as  a 
part  of  the  property  of  the  stete,  when  in- 
troduced for  an  unlawful  use,  by  virtue  of 
the  Webb-Kenyon  Act,  lost  Ite  Interstete  com- 
merce character  and  tiecame,  at  the  instent 
that  It  crossed  tbe  state  boundary  line,  sub- 
ject to  the  police  power  of  the  stete.  In 
that  case  we  held  that  the  Introduction  of  in- 
toxicating liquor  into  tbe  stete  from  with- 
out the  stete  constituted  a  crime  under  tbe 
prohibition  amendment  when  the  Introduc- 
tion was  for  an  unlawful  purpose.  The 
effort  of  the  constitutional  amendment  was 
to  stop  Intoxicating  liquor  at  the  twundarj' 
line  of  tbe  stete.  Tbe  endeavor  was  to  make 
It  impossible  for  it  to  enter  tbe  stete,  and  we 
held,  In  a  modified  sense,  that  the  popular 
edict  was  succesafuL  This  construction  of 
our  prohibition  amendment  was  made  possi- 
ble only  through  the  aid  of  the  Webb-Kenyon 
Act,  which  prohibited  the  shipment  or  trans- 
portation of  Intoxicating  liquors  from  one 
stete  into  any  other  stete  to  be  there  used  in 
violation  of  some  law  of  tbe  stete.  But 
for  the  federal  legislation,  or  in  the  absence 
thereof,  intoxicating  liquors  could  have  been 
shipped  or  transported  or  introduced  Into 
Arizona  and  tha  stete  would  have  been  im- 
potent to  prevent  it  It  seems  to  me  that  the 
crime  of  Introducing  intoxicating  liquors  in- 
to the  stete  of  Arizona  is  committed  at  the 
boundary  line  of  the  stete,  where  It  Is  first 
brought  Into  the  state,  end  that  the  proper 
venue  of  tbe  crime  Is  the  county  bordering 
on  tbe  stete  line  at  that  point  Paragraph 
606,  Penal  Code,  among  other  things,  pro- 
vldes: 
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"Except  aa  kerdn  odimrise  proTided,  the  jn- 
tisdiction  of  every  pubUe  offense  ii  in  uie  coun- 
ty where  it  U  committed." 

The  facts  of  this  case  do  not  constitute  an 
exception  permitting  the  prosecution  of  the 
offender  outside  of  the  county  In  which  the 
crime  is  cOTnmltted.  The  offense  is  not  com- 
mitted partly  in  one  county  and  partly  in 
another.  Neither  do  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  con- 
summation of  the  offense  occur  In  two  or 
more  counties.  One  act,  as  defined  by  the 
prohibition  amendment  and  explained  by  the 
court  In  the  Sturgeon  Case,  constitutes  the 
offense,  and  that  act  is  the  introduction  of 
intoxicating  liquor  into  the  state  from  out- 
side the  state  for  the  purpose  or  with  the 
Intention  of  violating  some  law  of  the  state. 
If  intoxicating  Liquor  Is  Introduced  Into  the 
state  from  without  the  state  for  a  lawful 
purpose,  the  introduction  in  that  Instance 
is  no  offense,  and  while  one  may  thus  law- 
fully introduce  intoxicating  liquors  Into  the 
state  of  Arizona  from  without  the  state,  he 
may  not  thereafter  traffic  in  such  liquors  and 
claim  immunity  from  prosecution.  If  any 
one  should  lawfully  bring  intoxicating  liq- 
uor into  Arizona  end  proceed  to  traffic  in  It, 
he  would  be  guilty  of  a  very  different  offense 
than  that  of  introdndng  liquor. 

Under  .a  federal  statute  that  made  the  im- 
portation into  the  United  States  of  any  alien 
woman  or  girl  for  the  purpose  of  prostitu- 
tion, or  for  any  other  Immoral  purpose  a  fel- 
ony, the  Circuit  and  District  Courts  of  the 
United  States  have  held  that  the  jurisdiction 
of  the  offense  Is  at  the  port  where  the  alien 
woman  or  girl  Is  first  landed,  as  at  the  mo- 
ment of  such  landing  the  offense  Is  fully  con- 
summated. '  This  has  been  the  holding,  not- 
withstanding the  destination  of  such  alien 
woman  or  girl  may  have  been  into  some  In- 
terior state  of  the  Union  and  into  another 
federal  district  than  the  one  where  she  was 
first  landed.  United  States  v.  Krsteff  (D.  a) 
185  Fed.  201;  United  States  v.  Lair,  195 
Fed.  47,  115  O.  O.  A.  49. 

In  United  SUtea  v.  Capella  (D.  O.)  168 
Fed.  890,  the  defendant  was  charged  with 
having  vtolated  the  federal  statute  which 
made  it  an  offense  "tliat  any  person  who 
shall  attempt,  by  himself  or  through  another, 
to  bring  into  or  land  In  the  United  States  by 
vessel  or  otherwise,  any  alien  not  duly  admit- 
ted by  an  immigration  Inspector  or  not  law- 
fully entitled  to  enter  the  United  States." 
The  facts  were  that  the  defendant  brought  a 
minor  child  to  the  United  States  who  was  not 
entitled  to  enter  the  United  States,  landing 
her  first  at  the  port  of  New  York;  thereafter 
he  removed  her  to  San  Francisco,  where  he 
was  indicted  and  tried.  It  was  the  conten- 
tion of  the  prosecution  that  the  offense  with 
which  the  defendant  was  charged  was  begun 
in  one  judicial  district  and  completed  In 
another  and  therefore  be  conld  be  tried  in 
either  district^  Qie  federal  atatates  so  pro- 


viding. Answering  this  argument,  the  oourt 
said: 

"The  offense  oharced  in  the  indictment  was 
not  one  begun  at  the  port  ot  New  York,  and 
completed  in  this  district,  hut  it  was  entirely 
committed  at  the  port  of  New  York.  It  w«8 
there  that  tlie  minor  child,  Pasqnalina  Ranzoni, 
was  landed  in  the  United  States,  in  vi<^tion  of 
the  act  of  February  20,  1007,  and  the  suhse- 
qnent  act  of  the  defendant  in  bringing  the  said 
miDor  within  the  jurisdiction  of  this  court  ia 
no  part  of  the  offense  of  illegally  bringing  her 
into  or  landing  her  in  the  United  States. 

It  seems  to  me  that  the  offense  here  charg- 
ed against  the  appellant  is  begun  and  com- 
pleted in  the  county  bordering  the  state  line 
into  which  the  intoxicating  Uqnor  Is  first  In- 
troduced into  the  state.  It  is  not  committed 
partly  in  one  county  and  partly  In  another. 
The  appellee  cites  one  case  from  Wyoming 
which  he  claims  supports  the  view  that  the 
venue  was  properly  laid  in  Maricopa  coiuity. 
Patrlct  V.  State,  17  Wyo.  260,  98  Pac.  588, 
129  Am.  St.  Rep.  1109. 

Patrick  was  informed  against  for  violat- 
ing this  statute: 

"It  shall  be  unlawful  for  any  person  to  bring 
into  this  state  any  sheep  infectra  with  scab  or 
any  other  infections  or  contagious  disease,  or 
that  have  in  any  manner  been  exposed  to  such 
disease." 

The  proceedings  against  Patrick  were  had 
in  an  Interior  county  of  the  state  and,  against 
the  contention  of  the  defendant,  the  conrt 
held  that  the  Interior  county  had  Jurisdic- 
tion. It  may  be  doubted  whether  the  lan- 
guage of  the  statute  will  permit  such  a  con- 
struction, but  granting  the  correctness  of  the 
court's  decision  on  that  point,  I  do  not  think 
it  authority  In  this  case.  The  Wyoming  stat- 
ute was  cleasly  within  the  police  power  of 
the  state,  which  power  mnthorixes  the  state 
to  pass  sanitary  laws  for  the  protectloa  at 
iilo  or  property  within  Its  borders  and  to 
prevent  persons  or  animals  snffertng  from 
contf^ionB  or  InfecHoos  diseases  from  enter- 
ing the  state.  Beld  v.  Colorado,  187  U.  8. 
187-lBl,  23  Sup.  Ct  92.  47  L.  Bd.  108;  Bail- 
road  Ca  T.  Hnaen,  96  U.  S.  466-472.  24  U  Ed. 
527. 

The  Wyoming  law  ts  not  an  attempt  to 
regulate  Interstate  commerce,  nor  does  It  do 
so.  "but,"  as  is  said  In  the  Patrick  Case,  "is 
rather  a  reasonable  and  necessary  exercise 
of  the  police  power  of  the  state  to  exclude 
from  its  borders  diseased  sheePt  the  introduc- 
tlcu  of  which  wonld  endanger  the  sheep  Indus- 
try of  the  statew"  Whereas,  the  act  of  intro- 
ducing Intoxicating  liquors  Into  Arinma  cas 
become  an  offense  only  by  reason  of  an  in- 
terstate shipment  being  divested  of  Its  In- 
terstate commerce  character  by  an  act  of 
Congress.  The  Wyoming  act  finds  sanction 
in  the  police  power  of  the  state  only.  Ours 
is  dependent  for  vitality  upon  coordinating 
congressional  legislation. 

It  is  well-settled  law  that  the  acts  and 
things  allied  in  an  indictment  or  informa- 
tion characterize  and  identify  the  offense 
rather  than  the  name  ascribed  to  those  acta 
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In  the  Informal  part  of  such  instmmenta. 
Indeed  the  name  given  Is  unimportant  and 
may  be  entirely  disregarded.  People  v. 
Phlpps,  39  Cal.  326.  The  InformatioD  In  this 
case  names  the  offense  chained  against  the 
appellant  as  "the  crime  of  Introducing  Intozi- 
catlng  llQQor  Into  the  state  of  Arizona." 
That,  however.  Is  the  only  expression  In  the 
Information  that  tends  afflrmatively  or  other- 
wise to  shov  that  the  Intoxicating  liquor  was 
Introduced  Into  the  state  firom*  without  the 
state.  There  Is  no  positive  or  affirmative 
allegation  that  the  whisky  which  the  Appel- 
lant  Is  diarged  to  have  introduced  "Into  the 
county  of  Mailnwa,  state  of  Arizona,"  was 
hron^ti  shipped,  transported,  or  Introduced 
into  the  state  bom  without  the  state.  If 
the  pleader  intended  by  the  allegations  of  the 
InfOnnation  to  assert  that  the  whisky  was 
Introduced  Into  Uazicopa  county  from  some 
point  outside  of  the  stat%  the  court  would  be 
Compiled  to  take  jadlclal  notice  that  It  was 
first  Introduced  Into  some  other  county  ot  the 
state  beftne  it  wss  Intzudooed  Into  Blaxloopa 
county.  I  tliink  that  the  language  of  the 
Information  faUa  to  show  that  the  liquor  was 
an  Interstate  introduction.  Therefore  It  does 
not  conform  with  the  requirements  of  section 
936  of  the  Penal  Code,  In  that  tt  Is  not  direct 
and  certain  as  regards  "the  partlcnlar  dr- 
comstancea  of  the  offanse  diarged,"  and  falls 
to  show  fticts  "necessary  to  constitute  a  com- 
plete ofCense."  On  the  other  band,  should  It 
be  con^dered  that  the  Information  states 
facts  sufficient  to  constitute  a  public  dfeose, 
it  clearly  shows  that  the  offense  was  com- 
mitted in  some  other  county  tiuin  Marietta 
county,  and  that,  therefore,  the  venue  Is  not 
properly  laid. 

For  these  reasons,  I  am  of  the  opinion 
that  the  Judgment  of  conviction  should  be 
reversed,  and  the  cause  remanded,  with  di- 
rections tiiat  the  case-be  dismissed. 


MoCAItL  V.  8TATa  (Cr.  402.) 
(Supreme  Oourt  of  Arizona.    Dee.  22, 

GaMINO  «==>98(4) — BVIDENCB. 

In  a  proaecatlon  under  Pen.  Code  191S, 
821,  for  CQnducting  b  sambUng  devioe  known 
u  ''pari  mutael,"  ccnviction  set  aside. 

[Ed.  Mote.— For  pther  caatA,  see  Gaml&g, 
Cent.  Dig.  I  2M;  Dec.  Dig.  «:s>08(4).] 

ITranklin,  J.,  dieseuting. 

Appeal  from  Superior  Oonrt,  Ifaricopa 
County ;  B.  C.  Stanford,  Judge. 

S.  W.  McCall  was  convicted  of  A  crime  of 
carrying  on  a  banking  or  percentage  game. 
In  violation  of  section  321  of  the  Penal  Code 
of  Arizona  of  1913,  and  adjudged  to  pay  a 
fine  of  $50  as  punishment  therefor.  From  the 
Judgment  of  conviction,  and  from  an  order 
refusing  a  new  trial,  he  now  appeals.  Judg- 
ment vacated,  and  cause  remanded,  with  in- 
structions. 


Q.  P.  Bullard  and  Lewis  T.  Carpenter,  both 
of  Phcenix,  for  appellant.  Wiley  T.  Jones, 
Atty.  Gen.,  Leslie  C.  Hardy  and  Geo.  W.  Har- 
ben,  Asst  Attys.  Gen.,  and  C.  M.  Gandy,  Co. 
Atty.  of  Maricopa  County,  of  Phoenix,  for 
the  State. 

CUNNINGHAM,  J.  Appellant  contends 
that  the  Information  falls  to  state  facta  suf- 
ficient to  charge  a  public  offense,  and  the 
court  erred  in  overruling  appellant's  demur- 
rer based  on  that  ground. 

Omitting  tiie  formal  allegations,  the  charg- 
ing portion  of  the  information  is  as  follows: 

"The  said  S.  W.  McCall,  •  •  •  on  or 
about  the  9th  day  of  November,  1916,  and  be- 
fore the  filing  of  this  information,  at  and  in  the 
county  of  Haricopa,  state  of  Arizona,  did  then 
and  there  willfully  and  unlawfully  carry  on, 
open^  conduct  and  cause  to  be  opened  a  certain 
banking  and  percentage  game  commonly  known 
as  French  pool  or  pan  matu^  which  s^d  game 
was  then  and  there  played  with  a  certain  device, 
to  wit,  a  betting  machine  commonly  known  and 
called  by  the  name  of  French  pool  or  pari  mu- 
tuel  machine,  which  game  was  then  and  there 
played  for  mfmey,  checks,  raedits  and  other  rep- 
resentative of  value.  *  *  *  Contrary  to  the 
form,"  etc 

The  informatltm  la  drawn  under  sectltcm 
321,  Penal  Code  of  Arizona  of  191S,  whldi  Is 
as  follows: 

"Fvery  person  who  shall  deal,  carry  on,  or 
open,  or  cause  to  be  opened,  or  who  anall  con- 
duct, either  as  owner,  proprietor,  or  employ6. 
whether  for  hire  or  not  any  banking  or  per^ 
oentage  game  wbataoever  played  with  cards, 
dice  or  any  other  device,  whether  the  same  be 
played  for  money,  checks,  credits,  or  any  other 
representatives  of  value,  •  »  *  shall  be 
guilty,"  etc. 

The  Information  substantially  ^charges  the 
offense  of  conducting  a  banking  or  percentage 
game  played  with  a  device  commonly  called 
a  "French  pool,"  or  "pftri  mutual,"  machine. 

The  information,  though  Inartiflclally 
drawn.  Is  probably  sufficient,  if  sustained  by 
the  evld^ce.  The  machine  Is  described  by 
the  name  by  which  It  is  commonly  known. 
The  manner  of  playing  the  game  by  the  use 
of  the  machine  mentioned  is  not  apparent 
from  the  information.  The  court,  as  a  legal 
proposition,  may  not  take  notice  of  the  game 
referred  to  and  of  the  method  of  using  such 
machine  In  playing  the  game,  in  the  absence 
of  allegations  setting  forth  such  facts,  and 
therefore  the  court  cannot  say,  as  a  matter 
of  law,  that  a  banking  or  percentage  game 
condemned  by  the  statute  could  not  be  play- 
ed with  a  pari  mutuel  machine  such  as  the 
accused  Is  charged  by  the  information  with 
opening.  After  conviction  I  wUl  consider 
the  information  sufficient  to  charge  a  public 
offense  under  the  statute  and  put  the  accused 
upon  hia  defense.  I  do  not  wish,  however, 
to  be  understood  as  approving  the  form  of  the 
Information  for  a  precedent  for  general  use. 

The  appellant  complains  that  the  court 
erred  in  denying  his  motion  to  dismiss  the 
charge  npon  the  grounds  that  the  evidence 
was  Insnffldent  to  warrant  a  convlctton. 
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The  cause  was  tried  by  tbe  court  without 
a  Jury,  upon  an  agreed  statement  of  facts; 
consequently,  the  evidence  Is  without  conflict, 
and  If  substantial  erldrace  In  support  of  the 
material  allegations  of  the  biformation  ap- 
pears In  the  record  the  Judgment  of  convic- 
tion must  be  sustained  on  this  appeal.  With 
the  weight  of  the  evidence  this  court  has 
nothing  to  do.  That  question  Is  for  the  low- 
er court 

Tbe  facts  shown  by  the  record  are:  That 
OQ  tbe  9th  day  of  November,  1915,  before  a 
horse  race  commenced  on  the  race  track  at 
the  foir  grounds  In  Maricopa  county,  Aric^ 
the  accused  produced  a  device  commonly 
called  a  "pari  mutuel"  machine.  The  accus- 
ed furnished  tickets  to  bettors  who  desired 
to  lay  bets  on  the  proposed  horse  race  about 
to  start.  The  bettor,  taking  a  ticket,  named 
the  horse  selected  by  him  to  win  the  race, 
and  delivered  $2  to  the  accused  at  the  time 
of  receiving  the  ticket.  The  tickets  furnish- 
ed the  bettor,  by  the  accused,  bore  the  name 
of  the  hoEse  selected  by  the  bettor  to  win 
the  race.  The  accused  caused  such  ticket, 
furnished  by  him,  to  be  registered  on  the 
machine  and  closed  the  machine  when  the 
race  started,  and  h^d  all  the  money  given  to 
him  in  exchange  for  all  the  tickets  until  the 
result  of  the  race  was  declared.  The  ma- 
chine registering  the  tickets  furnished  the 
bettors  recorded  the  total  number  of  tickets 
furnished,  and  the  number  of  tickets  furnish* 
ed  naming  each  horse  In  the  race  to  win. 
When  the  result  of  the  race  was  known,  the 
accused  deducted  10  per  cent  from  the  total 
sum  of  money,  so  In  his  hands,  as  his  com- 
miaslou,  and  divided  the  balance  of  such  sum 
among  the  holders  of  the  tickets  bearing  the 
name  of  the  horse  declared  the  winner  of 
the  race.  The  accused  "did  not  wager  any 
money  upon  tbe  result  of  the  race  and 
*  *  *  the  division  of  the  money  is  not  de- 
tennlned  by  the  pari  mutuel  mactilnes,  or  by 
the  owners  or  operators  thereof,  but  by  the 
result  of  the  horse  race,  but  that  the  machine 
merely  Indicates  the  number  of  tickets  sold 
upon  the  different  horses  In  the  race  and  the 
operators,  and  owners  of  the  machine  mere- 
ly divide  the  money  paid  In  for  tickets  leas 
their  commission." 

The  trial  court  held  In  effect  that  su<^ 
fa^  constitute  the  carrying  on  of  a  l>anking 
or  percentage  game  played  with  a  device  oth- 
er than  with  cards  or  dice  for  money,  checks, 
or  other  represeutatives  of  value,  by  the  ac- 
cused, and  he  was  therefore  guilty  of  a  viola- 
tion of  section  321  of  the  Penal  Code  of  Ari- 
zona of  1913,  and  adjudged  that  be  be  pun- 
ished therefor,  accordingly. 

The  gaesUoD  is  whether  the  accused  by  the 
use  made  of  the  machine,  as  described  In  the 
statement  of  facts,  violated  the  criminal  law 
and  thereby  Incurred  tbe  penalty  prescribed 
by  section  321  of  the  Penal  Code.  In  other 
words,  is  the  accused  guilty  of  conducting  a 
gambling  game  played  with  any  device  oth* 
er  than  with  cards  or  dlce^  by  the  operation 


of  his  pari  mntnel  madilne,  In  r^stering 
tickets  sold  by  him  to  the  bettors  oA  a  horse 

race? 

Certainly  heading  the  stake  la  not  playing 
a  game.  Dividing  the  stake  and  paying  it 
out  to  the  several  winners  la  not  playing  a 
game.  Holding  a  commission  for  the  serv- 
ices rendered  In  the  transaction  Is  not  play- 
ing a  game.  Neither  can  tbe  furnishing  of 
the  tickets  be  considered  as  playing  the  game. 
Under  the  evidence  the  game  played  was  the 
horse  race.  The  bets  were  laid  on  the  result 
of  that  contest.  If  a  horse  race  may  be 
considered  a  game  and  a  gambling  device,  as 
some  courts  have  affirmed  and  others  denied, 
yet  the  accused  Is  not  chafed  with  playing 
a  game  with  horses  running  on  a  prepared 
track  as  gambling  devices.  The  specific 
charge  is  that  he  conducted  a  gambling  game 
by  tbe  use  of  a  pari  mutuel  macblne  as  a 
device.  Clearly,  then,  the  horse  race,  the 
tickets  sold,  the  pooled  funds  In  the  accus- 
ed's hands,  bis  commissions,  and  the  division 
of  such  funds  and  his  paying  them  out  to 
the  persons  entitled,  are  not  involved  in  this 
chat^e,  because  he  Is  not  cliarged  with  con- 
ducting a  horse  race  game  in  the  first  place; 
and,  in  the  second  place,  those  things  which 
he  did  In  the  premises  do  not  amount  to  con- 
ducting any  game  whatever. 

If  tbe  chai^  has  beoi  maintained  by  the 
evidence,  then,  such  evidence  showing  that 
the  accused  reglstared  the  tickets  sold  by 
him  to  the  bMtora,  and  k^t  a  record  of  such 
tldcets  by  means  of  the  machine,  is  the  only 
evldttice  siqipwting  tbe  v^sgs  that  the  ac- 
cused oondncted  a  gambling  game  by  means 
of  a  device  otfaw  than  with  cards  or  dice, 
to  wit,  a  pari  mutuel  madilne.  To  hold  that 
sndi  evidence  la  snffldeat  to  support  the 
charge  of  a  public  ofEense  condemned  by  our 
statute  would  to  nay  mind  be  wholly  absurd. 
The  accused  Is  not  charged  with  betting  on 
the  horse  race.  The  record  is  clear  that  be 
wagered  nothing  npaa  the  result  of  the  race. 
Had  he  been  c^i^d  with  gambling  on  the 
horse  race,  the  evidence  clears  him  of  that 
chaqpe.  onlesB  he  by  bis  acts  beoune  an  ac- 
cessory. In  which  event  we  may  Jiave  been 
called  upon  to  determine  whether  the  law 
condemns  as  a  crime  betting  on  horse  races; 
bnt  such  qnestlMi  Is  not  bere  presented,  and 
until  such  (ine8ti<m  is  properly  before  this 
court  we  may  not  declare  an  oi^nion  thereon. 
I  am  of  the  oi4nlon  that  tlie  evidoice  falls 
to  support  the  aUegatifms  ot  the  Information. 

For  these  reasons  I  am  at  (pinion  that  the 
Judgment  of  conviction  should  be  vacated,  the 
cause  remanded,  with  Instructions  to  dfBTwiar 
tbe  cause  and  discharge  the  defendant. 

ROSS,  C.  J.  I  concur  in  the  disposition  of 
this  case  as  directed  by  Justice  CUNNING- 
HAM, but  feel  that  I  should  give  my  reasons 
therefor.  Inasmuch  as  I  do  not  approve  of  all 
that  Is  said  by  my  learned  Associate. 

I  do  not  think  the  count  of  the  informatl<»i 
npon  wbi^  tbe  appellant  waa  cukvlbtod 
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states  a  public  offense,  and,  If  that  be  tnie, 
our  oplulou  sboald  be  limited  to  a  dcclsioa 
of  that  quefltioD.  The  etatote  (aectloa  321, 
Penal  Code  1918)  pndiiblts  banking  and  per- 
centage games  ot  every  kind  played  with 
cards  or  played  with  dice  or  played  with  any 
other  device.  The  statute  particularizes  the 
fnstmmentallties,  to  wit,  cards  and  dice, 
with  which  some  ot  the  games  forbidden  may 
be  played.  Experience  teaches  that  those 
who  have  a  penchant  or  pasulon  for  gambling 
are  very  Ingenious  In  Inventing  new  devices 
and  contrivances  with  which  to  gratify  their 
appetite  for  gambling,  and  at  the  same  time 
evade  the  letter,  If  not  the  spirit,  of  the  law, 
and  the  lawmakers,  familiar  with  this  well- 
known  fact,  after  mentioning  banking  and 
percentage  games  played  with  cards  and  dice, 
anticipating,  likewise  prohibited  banking  and 
percentage  games  "played  with  *  •  •  any 
other  device."  The  games  prohibited,  then, 
are  those  played  with  named  devices,  to  wit, 
cards  and  dice,  and  those  played  with  un- 
named devices. 

The  information  names  the  game  played 
by  appellant  as  French  pool  or  pari  mntuel, 
and  the  device  with  which  the  game  Is  said 
to  be  played  Is  "a  betting  machine  commonly 
known  and  called  by  the  name  of  French 
pool  or  pari  mntuel."  Neither  the  game  nor 
the  Instrumentalities  with  wlflch  It  is  played 
Is  further  described  In  the  Information. 
Within  and  of  its^,  and  the  human  factor 
which  is  always  present  in  gambling,  the 
game  is  allied  to  be  played,  tf  a  banking 
or  percentage  game  can  really  be  played  with 
a  pari  mutoel  machine,  then  the  information 
Is  sniDclent  20  Cyc.  880  and  881,  defines 
a  "game"  as  follows: 

"A  'game'  ban  be«n  defined  as  any  iport  or 
amoBemeDt,  pubUe  or  private.  It  iududes  pbyal- 
cal  contests,  whether  of  man  or  beast,  when 
practiced  for  the  purpose  of  deciding  wagers,  or 
for  the  purpose  of  diversion,  as  well  as  games  ot 
basard  or  skill  by  means  ot  butrnments  or  de- 
vices." 

The  game  prohibited  by  tb»  statute  is  not 
only  a  game,  but  it  Is  a  gambling  game;  It 
must  "be  played  for  money,  cheeks,  credits 
or  other  representative  of  value."  "Gaming** 
or  "gambling"  is  defined  to  be: 

"The  risking  of  money  or  o^er  property  be- 
tween two  or  more  persons  on  a  contest  of 
chance  of  any  kind  where  tme  must  be  the  loser 
and  the  other  the  gainer." 

Where  the  game  1»  played  with  cards,  the 
cards  themselves  determine  who  is  the  win- 
ner and  who  the  loser.  This  Is  likewise  tnie 
with  dice.  An  information  diarglng  that  the 
gambling  was  with  cards  or  dice  or  with  any 
other  well-known  instFumeutaUty,  which  in 
and  of  itself  determines  the  contest,  would 
doubtless  state  a  public  otteaae  under  the 
statute.  As  was  said  In  the  case  of  People 
V.  Engeman,  129  App.  Dlv.  462,  114  N.  Y. 
Bupp.  174;  Id.,  196  N.  T.  SOI.  89  N.  E.  1107: 

"TbiB  Is  the  test:  Whether  the  implement  or 
device  is  used  In  determining  who  shall  win  or 
lose;  whether  It  is  an  integral  part  of  the  ac- 
tual gambling.  A  'gambling  device'  la  defined 


(20  Cyc  871)  as  an  invention  often  used  to  de< 
tennine  the  ooestioD  as  to  who  wins  and  who 
loses,  that  risk  their  money  on  a  contest  or 
cbance  of  any  kind ;  anything  which  is  need  as 
a  means  of  plaving  for  money  or  other  thing  of 
value,  so  that  tne  result  depends  more  largdy  on 
chance  than  skill.* " 

If  the  pari  mutuel  machine,  with  whlcSi 
It  is  alleged  the  appelant  played  a  gambling 
game,  decides  or  determines  who  shall  win 
or  who  shall  lose,  it  Is  one  of  the  "devicea" 
prohibited  by  the  statute. 

"Paris  mutnels"  Is  defined  by  the  Standard 
Dictionary  as  follows: 

"A  pool  in  betting,  as  in  a  horse  race,  in 
which  each  bettor  lays  a  fixed  sum  on  the  con- 
testant that  be  selects,  and  those  who  choose 
the  winners  divide  the  entire  stake,  less  the 
percentage  of  the  person  wbo  furnishes  the 
pool  tickets;  literalfy,  mutual  bets." 

This  definition  Is  descriptive  of  the  game 
known  as  *'parl  mutuel,"  and  not  of  the  pari, 
mutuel  machine  used  by  the  bettors  In  regis- 
tering their  bets.  The  game  as  defined  might 
well  be  played  without  any  machine  what- 
ever. "The  person  who  fuml&hes  the  pool 
ticket,"  as  easily  conceived,  might  do  so 
without  tbe  aid  of  any  automatic  macliine 
or  apparatus  wliatever;  be  could  use  his 
hat  or  any  other  receptacle  In  which  to  de- 
posit the  beta  and  give  a  written  receipt  to 
each  bettor  for  the  amount  of  his  bet  and  the 
horse  of  his  backing.  From  his  hat  or  a 
bucket  or  a  basket  the  stake  could  be  dis- 
tributed among  the  winners,  less  a  [>erceut- 
age.  Neither  the  receptacle  in  which  the 
bets  are  deposited  nor  the  tickets  issued  to  a 
bettor,  nor  both  combined,  would  in  the  least 
determine  who  wos  the  winner  or  who  the 
loser;  nor  can  It  be  said  that  the  person 
who  presides  over  the  'receptacle,  and  who 
Issues  the  pool  tickets  or  receipts,  either' 
bets  or  determines  the  bets  that  are  made. 
The  pari  mutuel  madiine  and  the  proprietor 
thereof  and  the  functions  that  they  each 
perform  are  stated  in  the  stlinilation  of  the 
parties  as  follows: 

"Said  pari  mutuel  machine  is  an  indicator 
of  the  number  of  tickets  sold  on  each  horse  in 
a  horse  race ;  not  only  an  itemlzer  but  a  total' 
izer  of  said  tickets.  That  the  tickets  are  two 
dollars  ($2.00)  apiece.  At  the  time  of  the  pur- 
chase of  a  ticket,  the  man  who  sells  it  calls  out 
the  name  of  tbe  horse  tbe  ticket  was  purchased 
on  to  the  man  who  operates  the  indicator  or  ma- 
chine; said  man  roistering  the  ticket  sold. 
That  tbe  pari  mutuel  machine  registers  like  an 
automatic  turnstile  the  number  of  tickets  sold 
upon  each  borse.  and  also  rasters  tbe  total 
number  of  tickets  sold  upon  tue  race.  At  the 
moment  the  race  starts  the  machine  is  closed 
and  no  more  tickets  are  sold  upon  the  race. 
After  the  race  Is  run  and  Uie  result  declared,  all 
uioney  taken  in  by  the  seller  of  tickets  is  evenly 
divided  among  those  people  wbo  purchased  tick- 
ets on  the  winning  horse  less  ten  per  cent. 

aO%)  which  is  deducted  by  the  operators  of 
e  machine  as  their  commission.  That  the 
owners  and  operators  of  the  machine  did  not 
wager  any  money  upon  the  result  of  the  race 
and  that  the  division  of  the  money  is  not  deter- 
mined by  the  pari  mutuel  machine  or  by  the 
owners  or  operators  thereof,  but  by  the  result  of 
the  horse  race  and  that  the  machine  merely  In- 
dicates the  nnmber  of  tickets  sold  upon  the 
different  bpraee  la  the  race  and  the  operators 
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and  owners  of  the  mochine  merelr  {tivide  the 
moDey  p^d  In  for  tickets  less  tbeir  conunlsBlon." 

A  pari  mutnel  machine.  It  would  seem, 
differs  from  the  crude  and  primeval  method 
of  reglsterlns  bets  Instanced  above  princi- 
pally, in  tills:  It  is  automatic;  It  la  quicker, 
and  free  from  mistakes.  Because  of  this 
facility  In  operation,  it  is  doubtless  more  at- 
tractive and  alluring  to  persons  desiring  to 
place  bets  on  contests,  such  as  horse  racing 
and  events  Of  that  kind.  It  has  a  tendency 
to  emphasize,  stabilize,  and  encourage  the 
evil  of  gambling;  its  business  is  to  invite, 
encourage,  and  facilitate  wagering  upon  taorse 
racing. 

Notwithstanding  all  this,  the  proprietor 
and  owner  of  the  machine  and  the  machine, 
while  forming  the  nucleus  of  a  betting  crowd, 
do  not  play  the  game  of  horse  racing;  it 
l8  the  crowd  that  plays  the  game;  the  pro- 
prietor and  the  machine  bold  the  pool  and 
distribute  It  after  the  race  to  the  winners, 
retaining  a  percentage  for  their  services. 
The  machine,  In  and  of  itself,  does  not  deter- 
mine who  wins  or  losea  It  might  be  used 
In  connection  with  any  physical  co^itest, 
whether  of  man  or  beast,  as,  for  Instance,  in 
festering  bets  on  foot  races  or  boxing  or 
Jumping  matches,  on  baseball  contests,  or  on 
hone  racing  or  trotting  races.  In  all  these 
cases,  however,  the  winner  la  determined, 
not  by  the  i>arl  mutnel  machine,  but  by  the 
contestants — ^the  men  or  horses.  It  will  be 
seen  therefore  that  the  pari  mntuel  machine, 
while  used  In  connection  with  gambling,  Is 
not  a  device  which  determines  who  shall  win 
or  lose  and  la  not  a  device  with  which  a  game 
is  played ;  it  Is  an  Instmmentnllty  employed 
by  those  gambling,  bat  it  Is  not  a  device  men- 
tioned in  the  statute  with  which  a  game  is 
played. 

The  stipulation  clearly  shows  that  the  game 
in  this  instance  was  a  horse  race,  and  the 
courts  have  disagreed  as  to  whether  horse 
racing  Is  a  game  or  not.  We  think  those  that 
bold  that  It  is  are  not  cmly  in  the  majority, 
bnt  are  supported  by  the  better  reasoning. 
Jnuies  V.  State,  4  OkL  Cr.  587,  112  Pnc.  044, 
34  L.  R.  A.  (N.  S.)  515,  140  Am.  St.  Rep.  C93; 
James  v.  State  (Okl.  Or.)  133  Pac.  220.  33 
L.  R.  A.  (N.  S.)  827.  And  tflklng  that  view  of 
the  aise,  we  find  that  there .  were  people 
gambling  on  horses  .and  that  the  appellant 
was  not  one  of  them.  He  was  merely  regis- 
tering the  bets  and  acting  as  stakeholder  for 
the  bettors,  using  the  machine  to  facilitate 
bis  labors.  True,  he  kept  a  percentage  of 
every  bet  made,  and  If  the  pari  mutuel  ma- 
chine was  the  arbiter  of  the  contest,  or  in 
and  of  Itself  determined  who  was  the  winner 
or  loser,  he  would  be  within  the  statute,  and 
the  Information  would  be  sufficient 

A  pari  mutuel  machine  is  as  Innocuous  In 
and  of  Itself  as  a  faro  table  without  cards, 
a  roulette  table  without  the  Ivory  balls,  a 
Stein  without  beer,  a  goblet  without  wine. 
These  are  alike  taarmleas  witboat  the  comple- 
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ment  of  cars,  bells,  beer,  and  wine.  So  like- 
wise Is  the  part  mutuel  machine  without  the 
horse  race  or  other  contest  of  chance. 

It  is  plainly  absurd  to  say  a  game  of 
chance  can  be  played  with  a  pari  mntuel 
machine  In  and  of  itself,  and  yet  that  Is  what 
the  Information  charges.  It  Is  as  reasonable 
to  say  faro  may  be  played  with  a  faro  table 
alone;  roulette,  with  a  roulette  table  alone; 
beer  drunk  from  an  empty  st^;  or  wine 
from  an  empty  goblet. 

There  must  be  a  contest  Qf  chance  of  some 
kind  before  the  pari  mutuel  machine  is  usa- 
ble, and  it  must  be  operated  in  connection 
with  the  contest  of  chance.  The  count  of  the 
information  upon  which  appellant  was  con- 
victed is  silent  as  to  any  contest  of  chance. 

The  power  to  say  what  acts  or  omissions 
shall  constitute  a  crime  and  be  punished  is 
entirely  with  the  legiflatlve  department  It 
may  limit  or  extend  the  law  In  that  regard  as 
it  chooses.  It  is  the  only  department  of  the 
state  vested  with  the  right  and  power  to 
define  crimes  and  fix  punishments.  It  may 
make  all  gambling,  of  whatever  kind  or  na- 
ture, a  crime.  In  the  exercise  of  the  police 
power  for  the  public  morals.  It  Is  all  power- 
AiL  It  might  have  made  it  a  crime  to  bet  on 
horse  ra(dng  or  baseball  cratests  or  foot  rac- 
ing, but  It  has  not  seen  fit  to  do  so.  It  might 
Imve  made  it  a  crime  to  keep  and  operate  a 
pari  mutuel  machine  or  any  madilne  or  ap> 
paratus  used  in  oonnectlffli  with  gambling, 
but  it  has  not  done  so. 

It  is  useless  to  say  that  courts  cannot  make 
lavs  or  supply  deficiencies  or  omlsdnis  in 
laws  made  by  the  Legislature.  When  their 
Jurisdiction  Is  Invoked  In  a  proper  case.  It 
is  their  dn^  to  Interpret  and  constme  the 
law  as  they  find  It  The  qnesttoQ  for  this 
court  to  decide  in  this  case  is  whediw  the 
facts  set  forth  In  the  count  of  the  lnf<nina- 
tion  upon  wfaldi  the  appellant  was  convicted 
constitute  a  pnUlc  oflCense.  It  Is  not  whether 
what  the  8in>^lant  actually  did  ctmstltntes 
a  crime  under  the  law  or  not,  hot  whether 
the  facts  set  forth  in  the  information  make 
out  a  crime.  It  is  so  clear  to  my  mind  that 
the  facts  charged  do  not  constitute  a  public 
offense  that  I  would  have  to  do  violence  to 
my  conscleDoe  In  OTder  to  sustain  the  Inftnv 
matlon. 

An  information  or  indictment  must  contain 
"a  statement  of  the  acts  constituting  the  of- 
fense In  ordinary  nnd  concise  language. 
•  •  • "  Section  0.'i4.  Penal  Code  1913. 
An  inspection  of  the  count  of  the  information 
upon  which  appellant  was  con%icted  discloses 
that  it  dors  not  set  forth  sufficient  acts  to 
constitute  an  offense.  The  acts  alleged,  in 
and  of  themselves,  do  not  show  that  appel- 
lant was  playing  a  game  with  &  device  that 
determined  who  was  the  loser  or  the  winner. 

FRANKLIN,  J.  (dissenting).  I  cannot 
agree  with  the  court  in  the  dispoilti(m  made 
of  tills  case.  TblE  proceeding  Is  technically 
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what  la  known  as  an  "agreed  case."  Wliile 
It  is  criminal  In  its  form,  It  Is  brought  for 
the  pnrpoee  of  obtaining  the  opiDl<m  of  the 
court  as  to  whether  or  not  what  Is  commonly 
known  as  race-track  gambling  is  permissible 
through  the  operation  of  the  pari  mutuel 
system  of  betting.  It  Is  obvious  from  an 
examination  of  the  record  presented  that  the 
end  sought  is  not  an  adJndicatiMi  by  the 
court  of  the  guilt  or  Innocence  of  the  defend- 
ant, but  a  Judicial  expression  which  will  de- 
termine whether  resorts  may  be  maintained 
in  this  state  for  public  gambling  at  race 
tracks  provided  the  plan  adopted  is  a  pooling 
scheme  with  a  pari  mutuei  machine  and  oper- 
ator, race  track,  borse  races,  and  other  para- 
phernalia as  essentials  of  the  project.  In 
the  brief  of  the  Attorney  General  supple- 
menting that  of  the  defaidant  in  flavor  of 
rererslDg  the  judgnfent  of  conviction,  tiie 
matter  is  thus  frankly  stated: 

"The  cause  is  submitted  to  the  court  upon  the 
briefs  of  appellant  aad  respondent,  for  the  pur< 
pose  of  having  this  court  defiuitelr  pass  upon 
the  question,  so  that  those  interested  in  the 
pari  matuel  machine,  so  far  as  the^  may  be 
conducive  to  encouraging  horse  raang  with- 
in the  state  of  Arisona.  may  be  advised  of  their 
rights  to  operate  stidi  madiines  with  imr'i- 
nlty." 

An  information  in  four  counts  was  filed,  a 
Jury  was  waived,  and  the  cause  was  submit- 
ted to  the  superior  court  on  an  agreed  state- 
ment of  the  facts.  The  court  found  the  de- 
fendant guilty  and  based  the  conviction  on 
the  first  count  of  the  Information,,  which  hap- 
pens to  be  very  awkwardly  drawn  aad  sub- 
ject to  exceptions  according  to  the  rules  of 
pleading  applicable  to  criminal  Informations. 

A  proceeding  of  this  kiad  ought  not  to  be 
encouraged  by  the  courts.  I  know  of  no  law 
which  authorizes  it.  If  such  a  practice  is  to 
be  sanctioned.  It  needs  no  comment  to  em- 
phasize the  evils  which  may  ensue  from  the 
practice  In  invoking  the  exercise  of  Judicial 
power,  not  to  decide  an  existing  controversy, 
but  to  eetabUsh  a  rule  for  controlling  future 
conduct.  Parties  who  wls^  for  advice  In 
such  matters  should  consult  lawyers. 

The  function  of  courts  upon  elementary 
principle  of  sound  public  policy  must  be  con- 
fined to  the  determination  of  a  present  actu- 
ality. 

The  notion  is  thus  stated  in  California  v. 
San  Pablo  &  Tulare  E.  Co.,  140  U.  S.  308,  314, 
13  Sup.  Ct.  876,  878  {37  L.  Ed.  747) : 

"The  duty  of  this  court,  as  of  every  judicial 
tribuoal,  is  limited  to  determining  rights  of 
persons  or  of  property,  which  are  actually  con- 
troverted in  the  particular  case  before  it 
When,  in  determining  such  rights,  it  becomes 
necessary  to  give  an  opinion  upon  a  gucBtioo 
of  law.  that  opinion  may  have  weight  as  a 

Erecedent  for  future  decisions.  But  the  court 
I  not  empowered  to  decide  moot  questions  or 
abstract  propoaitlonB,  or  to  declare,  for  the  gov- 
ernment of  future  cases,  principles  or  rales 
of  law  which  cannot  affect  the  result  as  to  the 
thing  in  issue  in  the  case  before  it.  No  stipu- 
lation of  parties  or  counsel,  whether  in  the 
case  before  the  court  or  in  any  other  case,  can 
enlarge  the  power,  or  affect  the  duty,  of  the 
wnrt  in  this  regard.** 

lttlP.-57 


Even  in  a  civil  cause  which,  1^  virtue  of 
a  statute  (paragraph  510,  E.  S.  [Civ.  Code] 
1913),  may  be  submitted,  under  certain  cir- 
cumstances on  an  agreed  stateident  of  the 
facts,  courts  wlU  not  consider  an  agreed 
case  which  is  not  a  real  case  but  one  simply 
intended  to  secure  the  <4tlnion  of  the  Judges 
as  a  guide  for  future  conduct  Such  a  rem- 
edy is  not  Intended  to  enable  parties  to  use 
the  court  as  advisory  In  their  business  and 
pursuits,  and  any  attempt  to  obtain  the  opin- 
ion of  the  court  upon  a  question  of  law 
through  the  instrumentality  of  a  suppositi- 
tious case  Is  regarded  as  reprehensible,  and 
the  party  offending  may  be  punished  for  con- 
tempt. See  Submission  of  Controversy,  S7 
Cyc.  346. 

If  these  "agreed  cases"  are  to  be  tolerated, 
however,  I  think  it  behooves  the  court  cot  to 
overemphasize  on  the  technique  of  legal 
pleading,  with  no  emphasis  at  all  upon  poli- 
cies and  principles.  In  these  kinds  of  cases 
the  pleadings  are  as  the  dead  bark  of  the 
tree  and  the  facts  of  the  case  as  the  roots 
and  the  living,  growing  inner  core.  The  In- 
formation, as  1  have  said,  is  in  four  counts. 
Some  of  these  counts  in  my  opinion,  under 
the  liberal  rules  of  pleading  allowed  by 
the  Code,  are  gooc.  rue  demurrer  Interpos- 
ed was  a  general  u>.aiurrer  and  apparently  a 
formal  one.  If  any  of  the  counts  are  good, 
the  demurrer  was  properly  overruled.  No 
argument  is  made  in  this  court  either  orally 
or  in  the  briefs  against  the  sufficiency  of  the 
Information.  The  office  of  an  information  is 
to  apprise  the  defendant  as  to  the  offense 
with  which  be  Is  charged.  Here  the  de- 
fendant stipolated  the  facts  of  the  case.  An 
agreed  case,  where  it  is  permitted,  take* 
the  place  of  pleading.  As  In  this  court,  so  in 
the  lower  court  perhaps,  no  contention  as  to 
the  pleading  was  urged  or  desired.  If  the 
lower  court  felt  It  to  be  a  duty  to  entertain 
the  proceeding  at  all,  I  think  it  was  right  In 
not  looking  narrowly  at  the  information,  but 
broad^  at  the  facts  to  ascertain  If  those 
facta  were  criminal  in  their  nature,  and  I 
think  this  is  eminently  a  proper  case  for  this 
court  to  heed  the  admonition  of  section  1170 
of  the  Penal  Code  of  1918,  as  follows: 

"After  bearins  the  appeal,  the  court  shall  give 
Judgment  without  refcnrd  to  technical  errors 
or  defects,  or  to  ezceptioas  which  do  not  affect 
the  substantial  rights  of  the  parties,  and  no 
Judgment  in  aoy  criminal  case  shall  be  reversed 
for  technical  error  in  pleading  or  proceedings 
when  upon  the  whole  case  it  appears  that  sub- 
fftantial  justice  has  been  done." 

In  1909  an  act  was  passed  "to  prohibit 
gambling  in  the  territory  of  Arizona."  Chap- 
ter 02,  Laws  1909.  Its  provisions  have  been 
translated  into  the  Penal  Code  of  1918  as  fol- 
lows: 

"319.  Every  person  who  shall  deaL  carrr 

on,  or  open,  or  cause  to  be  opened,  or  who  shall 
conduct,  either  as  owner,  proprietor  or  em- 
ployee, whether  for  hire  or  not,  any  game  of 
faro,  monte,  roulette,  laaquenet,  rouge  et  ooir, 
rondo,  vingt-un  or  twenty-one,  poker,  stud 
poker,  draw  pokeTi  Uttff,  fan  tan,  thaw,  seven 
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and  one-half,  cbnck-a-Indc.  black  jack,  or  any 
similar  game  whatsoever,  played  viui  carde, 
dice  or  any  other  device,  and  every  slot  ma- 
chine or  maehine  of  like  character  whether  the 
same  be  played  for  money,  checks,  credits  or 
any  other  representative  of  value  within  the 
state  ot  ArizoDa,  shall  be  guilty  ot  a  misde- 
meanor, and  opon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred 
dollars  Dor  more  than  three  hundred  dollars, 
or  by  imprisonment  for  not  more  than  six 
monmi,  or  by  Iwth  such  fine  and  imprisonment 

"320.  If  any  proprietor,  owner  or  part  own- 
er, lessee,  manager  or  any  person  having  man- 
agement, supervision  or  control,  temporary  or 
permanent  of  any  fiamblinfr  bouse  or  other 
resort,  maintained  for  gamlilinft  or  of  any  sa- 
loon or  of  any  buildioK  in  which  a  saloon  may 
be  situate  shall  permit  any  of  the  games 
mentioned  in  the  preceding  section  to  be  played 
in  such  place,  he  shall  be  guilty  of  a  misde- 
meanor, and  upon  coavicUon  thereof  shall  be 
punished  as  provided  in  the  preceding  section. 

"821.  Every  persoo  who  shall  deal,  carry  on. 
or  open,  or  cause  to  he  opened,  or  who  shall 
conduct,  either  as  owner,  proprietor,  or  em- 
ployee, whether  for  hire  or  not  any  hanldng  or 
percentage  game  whatsoever  played  with  cards, 
dice  or  any  other  device,  whether  the  same  be 
idayed  for  money,  checks,  credits,  or  any  other 
representatives  of  value,  within  the  state  of 
Arizona,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  one  hundred  dollars,  nor 
more  than  three  hundred  dollars,  or  by  impris- 
onment for  not  more  than  six  monuis  or  by 
both  such  fine  and  imprisonment 

"322.  If  any  proprietor,  owner,  or  part  own- 
er, lessees,  manager  or  any  person  having  man- 
agement, supervision,  or  control,  temporary 
or  permanent,  of  any  gambling  house  or  other 
resort  maintained  for  gambling  or  of  any  saloon 
or  of  any  building  in  which  a  saloon  may  be  sit- 
uate, shall  permit  any  of  the  games  mentioned 
in  the  preceding  section  tp  be  played  in  such 
place,  he  shall  be  guilty  of  a  misdemeanor." 

The  facte  upon  which  the  superior  court 
based  its  Judgment  of  conviction  were  stipu- 
lated to  be  as  follows: 

"It  is  hereby  stipulated  between  the  prose- 
cution represented  by.  G.  M.  Gandy,  and  the  de* 
fendant  represented  by  G.  P.  BuUard,  that  the 
following  facts  are  true  and  may  be  considered 
in  evidence  in  the  above-entitled  matter;  botb 
the  prosecution  and  defense  waiving  the  method 
of  taking  said  testimony  and  stipulate  that  the 
following  agreed  facts  should  constitute  the 
record  evidence  in  the  above-entitled  proceed- 
ing; to  wit: 

"That  at  the  state  fair  grounds  in  the  county 
of  Maricopa,  state  of  Arizona,  there  was  con- 
ducted, but  not  by  this  defendant,  a  horse  race 
between  two  horses,  viz.,  Antilla  and  11.  B. : 
Antilla  being  owned  by  a  man  by  the  name  of 
Stanley  and  H.  B.  by  a  man  by  the  name  of 
Schultz.  That  said  horse  race  was  held  on  said 
fair  grounds  on  the  mile  track  of  said  fair 
grounds  on  the  said  9th  day  of  November,  1U16. 
That  prior  to  said  race  and  upon  the  same  day 
at  said  fair  grounds  in  said  Maricopa  county, 
the  defendant  conducted  and  operated  a  pan 
mutuel  machine.  That  said  pari  mutuel  maclkine 
is  described  as  follows:  Said  pari  mutuel  ma- 
chine is  an  indicator  of  the  number  of  tickets 
•old  on  each  horse  in  a  horse  race;  not  only 
an  itemizer  but  a  totalizer  of  said  tickets.  That 
the  tickets  are  two  dollars  ($2.00)  apiece.  At 
the  time  of  the  purchase  of  a  ticket,  the  man 
who  sells  it  calls  out  the  name  of  the  horse  the 
ticket  was  purchased  on  to  the  man  who  oper- 
ates the  indicator  or  machine;  said  man  regis- 
tering the  ticket  sold.  That  the  pari  mutuel 
machine  registers  like  an  automatic  turnstile 
the  number  of  tickets  sold  upon  each  horse, 
ud  also  registers  the  total  numtier  of  tickets 
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sold  upon  the  race.  At  the  moment  the  race 
starts  the  machine  is  dosed  and  no  more  tick- 
ets are  sold  upon  the  race.  After  the  race  is 
run  and  the  result  declared,  all  money  taken  in 
by  the  seller  of  tickets  is  evenly  divided  among 
those  people  who  purchased  tickets  on  the  win- 
ning borse  less  ten  per  cent  (10%),  which  is 
deducted  b^  the  operators  of  the  machine  as 
their  commission.  That  the  owners  an^  opera- 
tors of  the  machine  did  not  wager  any  money 
upon  the  result  of  the  race,  and  that  the  divi- 
sion of  the  money  is  not  determined  by  the 
pari  mutuel  machine  or  by  the  owners  or  oper- 
ators thereof,  but  by  the  result  of  the  horse 
race,  and  that  the  machine  merely  indicates  the 
number  of  tickets  sold  upon  the  different  hors- 
es in  the  race,  and  the  operators  and  owners  of 
the  machine  merely  divide  the  money  psid  In 
for  tickets  less  their  commission. 

"It  is  further  stipulated  between  the  prosecu- 
tion and  the  defense  that  upon  said  9th  day  of 
November,  1916,  at  said  race  track  in  Maricopa 
county,  state  of  Arizona,  the  defendant  operat- 
ed a  pari  mutuel  machine  in  the  manner  in  tliis 
stipulation  described,  and  did  sell  tickets  npon 
said  race  In  the  manner  in  this  stipulation  de- 
scribed, and  did  subsequent  to  the  race  and  aft- 
er the  result  of  the  race  had  been  declared  di- 
vide money,  among  those  persons  holding  tick- 
ets upon  the  wiiminx  horse,  the  total  of  all 
the  money  paid  In  for  tickets  on  said  race  less 
the  commission  for  the  operation  of  the  ma- 
chine." 

As  In  this  case  the  view  was  urged  la 
Schmidt  T.  Territory,  IS  Arts.  77,  lOS  Fac; 
246.  that: 

The  act  "was  more  comprehensive  in  its  re- 
striction than  was  desired,  in  that  it  prohibited 
almost  all  kinds  of  games  'in  nearly  every  place 
where  such  games  are  usually  played,'  and  ttuU 
taking  into  consideration  the  history  of  the 
times  when  the  act  was  passed,  and  the  evil 
sought  to  he  remedied,  the  statute  as  a  whole 
must  be  construed  as  directed  solely  against  the 
carrying  on  of  such  games  by  pn^essional  gam- 
biers;  but,"  said  the  court,  "the  rules  of  con- 
struction invoked  are  only  applicable  where  the 
statute  itself  Is  ambiguous,  and  we  see  no  am- 
Bignity  In  those  provisions  under  constdera- 
tion." 

What  Is  the  scope  and  meaning  of  this  act? 
Its  title  as  originally  enacted  was  "An  act 
to  prohibit  gamlding  in  the  tertltoiy  of 
Arizona." 

The  rule  of  flie  common  law  that  penal  stat- 
utes are  to  be  strictly  eonstrned.  has  no  appli- 

cstion  to  this  Code.  AU  Its  provisions  are  tn  he 
construed  according  to  the  fair  Import  of  their 
terms,  with  a  view  to  effect  its  object  and  to 
promote  justice.   Section  Q,  Penal  Code. 

Under  this  statute  the  courts  of  the  state 
are  required  to  construe  the  penal  statutes  of 
this  state  liberally  according  to  tho  fair  im- 
port of  their  terms,  and  when  it  con  be  rea- 
sonably done  to  give  each  statute  such  a 
construction  as  will  enable  It  to  reach  and 
destroy  the  evil  at  which  It  is  aimed. 

To  determine  that  a  case  is  within  the  in- 
tention of  a  statute,  its  language  must,  of 
course,  authorize  us  to  say  so;  but  "the 
courts  follow  the  reason  and  spirit  of  such 
statutes  till  they  overtake  and  destroy  the 
mischief  which  the  Legislature  intended  to 
suppress.  In  doing  so  they  often  go  quite  be- 
yond the  letter  of  the  statute."  Lewis* 
Sutherland,  Statutory  Constractlou  (2d  Bd.) 
vol.  2,  p.  1077. 

It  will  be  observed  that  paragraph  319 
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profalUts  the  canrliiK  on,  oit^ing,  or  con- 
dactlng  certain  enamerated  games,  "or  any 
BiiuUar  game  wbatsoerer,  played  with  cards, 
dice  or  any  other  device."  Statutes  of  a  like 
kind  are  found  In  most  of  the  states.  It  Is 
clear  that  the  project  of  the  defendant  would 
not  come  within  the  Inhibition  of  this  statute, 
because  the  games  spedfically  ennmerated 
are  those  which  liave  been  repeatedly  ad- 
judged to  be  games  which  require  some  kind 
of  an  apparatus  or  contrivance  upon  the 
manipulation  or  operation  of  which  alone 
the  result  of  the  game  Is  determined.  Under 
such  a  statute,  the  general  character  of 
auch  devices  is  fixed,  and  the  words  "or  any 
other  device"  must  be  construed  ejusdem  ge- 
neris with  the  partlcalar  devices  that  are 
described  and  in  connection  with  the  games 
enamerated  in  the  preceding  portion  of  the 
section. 

This  is  the  kind  of  a  statute  that  was  be- 
fore the  court  of  Oklahoma  in  James  v.  State, 
113  Pac.  226.  33  L.  B.  A.  (N.  S.)  827,  where 
the  defendant  was  charged  with  conducting 
a  turf  exchange  or  pooling  scheme  for  bet- 
ting on  horse  races,  and  a  conviction  was  af- 
firmed; but  subsequently  the  court  receded 
from  that  ruling  and  reversed  the  conviction 
under  that  statute,  applying  the  familiar  rule 
of  ejusdem  generis,  requiring  that  the  de- 
vice alleged  in  the  information  must  be  a 
device  similar  to  those  particalarly  described 
In  the  statute.  See  James  t.  State,  4  OkL  Or. 
587,  112  Pac.  944,  34  L.  B.  A.  (N.  S.)  616,  140 
Am.  St  Kep.  693.  The  <4>iuion  of  Jndge 
Fnrman  In  118  Vnc  226,  Is  e^ianstiTe,  and 
while  I  agree  that  tha  appHca^n  of  the 
statute  before  the  court  In  that  case  was  too 
broad,  the  reasoning.  If  api^ied  to  statntes 
like  sections  321  and  S22  of  the  Penal  Code 
(tf  Arizona  of  1913,  Is  aa  niunswerable  piece 
of  logic. 

These  statutes  have  a  mnch  broader  and 
more  oomprehenslTe  Intention  tJian  Is  to  be 
found  in  sections  819  and  320;  because.  If 
by  interpretation  the  meaning  is  to  be  re> 
Btrlcted  to  the  kinds  of  games  and  devloes  of 
a  similar  character  named  In  those  statutes, 
the  Penal  CJode  has  been  uselessly  incumber- 
ed with  meanlnglea  verhiagew 

The  language  of  the  statute  Was  skUlftilly 
framed  In  not  denouncing  as  an  offense  the 
use  of  the  pari  mutuel  machine  name,  in 
not  descending  into  too  minute  particulars, 
but  leaving  the  language  broad  enough  to 
comprehend  the  mischief  sought  to  be  de- 
stroyed. One  of  any  considerable  experience 
at  all.  must  know  that  roles  of  conduct  to 
be  effective  most  necessarily  be  expressed  In 
general  terms,  and  depend  for  their  applica- 
tion upon  circumstances ;  and  circumstances 
vaxT.  The  OHnprehen^ve,  absolute,  and  un- 
Qoallfled  expressions  used  by  the  Legislature 
show  that  they  r^rded  this  species  of 
gamUlng  as  a  serious  evil,  and  they  desired 
to  suppress  it,  and  for  reaatma  which  they 
considered  patlafactory  they  saw  fit  not  to 
pennit  It  under  any  eircumatances.   In  the 


contest  between  the  police  and  the  bettliig 
confraternity,  much  Ingennity  has  been 
shown  by  tiie  votaries  of  spott  in  devising, 
means  for  evading  the  terms  of  such  like 
enactments,  and  owing  to  the  diversity  in  the 
statutes  there  is  a  consequent  crop  of  legal 
decisions  showing  considerable  divergence  of 
jndldal  opinion. 

This  la  largely  due  to  the  lawmaking  pow- 
er In  attempting  to  reguhtte  human  conduct 
by  particularizing  too  much  and  foiling  to 
generalize  by  expressing  their  meaning  in 
terms  so  that  the  mischief  sought  to  be  artdd- 
ed  could  receive  the  application  of  the  statute 
as  the  varying  drcnmstances  of  the  particu- 
lar case  arise. 

This  seems  to  have  been  recognised  in  an 
early  EngUsh  statute  against  gambUngi 
wherein  the  preamble  to  the  act  recited: 
"Divers  and  many  subtle,  inventlre  and  vxtd- 
tj  persons  have  found  and  dally  find  many 
and  sundry  games  and  plays." 

If  the  Leglslatore  sought  to  prohibit  the 
conduct  and  ^ration  of  baiAing  and  per- 
centage games  by  any  derloe  whatsoerer,  it 
la  well  that  It  used  general  terms ;  for.  If  It 
had  attempted  to  do  so  by  a  partlcalar  name, 
the  l^lslatlon  would  bare  lagged  fiir  behind 
the  Ingennity  of  those  who  vould  see  pn^t 
In  devising  new  methods  or  schemes  tar  Its 
evasion. 

It  is  not  enough  to  say  that  there  is  no 
law  against  horse  raebig.  That  is  a  sport 
recognised  and  encouraged  by  the  legislation 
of  this  state.  This  would  be  as  Idle  as  to 
say  the  law  frowned  i^n  the  great  Ameri- 
can sport  of  baseball.  But  it  la  ridiculous 
to  say  that  a  horse  race  Is  permitted  tor  the 
purpose  of  gambling  upon  the  result  of  it,  or 
that  ther^  It  is  the  public  pdtcy  of  the 
state  to  encourage  the  dtlsen  to  stake  his 
substance  npon  a  wager  that  the  mare  "Antll- 
la"  could  beat  the  horse  "H.  B."  in  a  race  of 
half  a  nill&  It  is  not  eacfagti  to  say  that 
there  Is  no  law  against  laying  a  wager  on 
the  result  of  a  horse  race,  or  that  defendant 
did  not  do  any  betting.  Those  are  not  mat- 
ters involved  here  at  alL  The  question  Is: 
Did  the  defendant  conduct  or  operate  a  bank- 
ing or  percentage  gome  played  with  a  device 
for  money,  checks,  or  credits,  or  any  other 
r^resentative  of  value?  "Game,"  "gaming." 
and  "gambling"  are  terms  of  allied  meaning, 
as  I  speak  of  them.  They  are  difficult  ex- 
actly to  define  or  adequately  to  distlngaish. 
but  are  associated  with  the  staking  of  money 
<a  money's  worth  on  the  result  of  a  game. 

The  word  "device*  la  not  technically  de- 
fined in  the  law,  and  must  therefore  be  given 
its  common  acceptatlcm.  The  Century  Dic- 
tionary says: 

"A  scheme  or  plan;  something  devised  or 
studied  out  for  promoting  an  end;  specifically 
something  contnved  for  an  evU  or  selfish  pur- 
pose; a  wrongful  project,  Btratagem  or  trick." 

"French  Pool  A  contrivance  used  in  betting, 
by  which  betting  money  or  other  thing  is  or 
may  be  won  or  lost;  a  contrivance  used  to  make 
wagers  on  horse  races."  20  Ore.  849. 
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me  Intmtion  Is  known  In  France  aa  the 
"Parts  mutuels";  In  Australia,  ns  tbe  "total- 
lutor."  This  kind  of  a  pooling  sdieme 
donbtlegs  baa  different  names  as  tbe  exi- 
gencies ot  the  situation  may  require. 

Mr.  Prown  says  (Common  Words  and 
Phrases,  324): 

"This  modern  'pool'  difEera  from  that  of  Sil- 
oam  in  two  particulars;  It  is  always  'disturb- 
ed,' and  Dobody  who  descends  Into  it  ever 
comes  out  cured." 

To  get  an  Intelligent  Idea,  we  must  not 
isolate  the  parts,  and  analyze  tbe  machine, 
the  race  track,  horse  races,  betUng,  etc,  sep- 
arately. To  de  so  would  be  a  narrow  and  In- 
defensible construction  of  the  statute,  where- 
as the  Code  requires  a  reasonable  and  for- 
bids a  strict  construction  of  penal  statutes. 
But  we  must  look  at  the  facts  collectively  as 
they  appear  in  the  stipulation,  at  the  plan  or 
scheme  as  a  whole.  Though  It  is  proper  to 
value  small  parts,  as,  "Sands  make  tbe  moun- 
tain,  momenta  make  the  year,"  yet  we  must 
contemplate  coUectlTely,  to  have  a  just  es- 
timation of  the  plan  which  defendant  is 
charged  with  operating.  As  In  flUlng  a  ves- 
sel drc^  by  drop,  though  each  may  not  be 
enough,  there  is  at  last  a  drop  which  makes 
its  run  over.  Let  us  not  divide  tbe  objects  of 
our  attention  into  minute  parts,  and  think 
separately  of  each  part.  But  let  us  contem- 
plate the  large  mass  of  facts  found  In  the 
stipulation,  and  in  doing  this  I  am  persuad- 
ed they  are  criminal  in  their  nature  as  test- 
ed by  section  321  of  tbe  Penal  Code,  as  well 
as  of  several  other  statutes  which  wlU  here- 
after be  mentioned. 

In  this  connection  I  quote  with  approral 
the  language  of  Judge  E^irman  aa  applicable 
to  sections  321  and  S22  at  the  Arizona  Penal 
Code: 

"We  think  tbat,  by  tbe  use  of  the  words  'or 
any  device,'  •  •  *  the  Legislature  taeant 
to  include  every  scheme  or  plan  or  conceptioD 
by  wbich  the  person  who  opened  or  conducted 
a  house,  room,  or  place  for  betting,  induced  and 
enabled  perBone  to  bet  or  lay  wagers  upon 
any  kind  of  game  whatsoever;  and  that  the 
charge  contained  in  the  information  constituted 
a  violation  of  this  section  of  our  law;  and 
that  tbe  purpose  of  this  statute  was  not  aimed 
exclusively  at  any  particular  game  or  species 
of  games,  but  was  intended  more  effectually 
to  suppress  every  kind  of  public  gaming  in  the 
state  of  Oklahoma,  not  only  those  then  in  ex- 
istence, but  aleo  those  that  might  subsequent- 
ly be  devised  and  practiced.  The  great  evil  and 
vice  aimed  at  vas  not  the  horse  races,  but  tbe 
Bednctive  allurements  held  out  to  the  people, 
young  and  old,  to  frequent  gaming  tables  and 
indulge  In  excessive  gaming  and  thereby  be- 
come the  victims  of  the  professional  gambler." 
James  t.  State,  118  Pac.  226,  229,  33  L.  R.  A. 
(N.  S.)  827. 

I  tblnk  that  the  Attorney  General  has 
easily  been  misled  in  taking  the  position  that 
tbe  operation  at  tbe  pari  mutuel  system 
of  betting  in  conjunction  with  horse  races 
Is  not  forbidden  by  the  gaming  statutes  of 
this  state.  I  am  more  persuaded  of  this 
because  the  case  be  dtes  as  authority  for 
the  position  (James  t.  State,  4  Okl.  Cr.  587, 
112  Pac  944,  34  L.  B,  A.  [N.  S.]  615,  140 


Am.  St.  Rep.  690)  emphatically  declared  that 
the  ctmduct  ttf  tnrf  exchanges  for  betting 
upon  horse  races  constituted  common  gam- 
bling bouses  and  are  nuisances  per  se.  That 
"under  sectlcm  6771  ot  Snyder's  Comp.  Laws 
Okl.  1009,  th^  operation  may  be  enjoined; 
they  may  be  abated  as  provided  in  dbapter 
71  of  said  laws;  and  under  section  2465  of 
said  laws  their  operation  constitutes  a  mis- 
demeanor, and  those  who  conduct  them  may 
be  prosecuted  criminally  and  have  inflicted 
upon  them  the  punishment  prescribed  sec- 
tion 2082.**  See,  also,  State  v.  LawrMice,  9 
Okl.  Gr.  10,  180  Pac  fiOS.  meae  OklalUHna 
cases  are  learned  expositions  of  tbe  law  on 
the  subject  of  gaming  statutes  and  veil 
worth  perusing.  The  statutes  dted  from  Ok- 
lahoma have  found  e:q)re8sion8  in  tbe  )am 
of  Arlsona.  See  following  sections  of  tbe 
Penal  Code  of  Aiiscma  1013:  Sections  SZ2, 
335,  317,  383,  88S.  And  the  case  bist  dted 
from  Oklahoma  wUl  show  tbe  relevancy  of 
these  Code  citations  from  Arlsona. 

The  attorneys  for  the  defendant,  however, 
have.  In  my  opinion,  a  much  clearer  concep- 
tion of  the  law  pertaining  to  this  matter.  In 
the  brief  for  the  defendant,  prepared  by  very 
able  criminal  lawyers,  it  Is  said: 

"In  Oklahoma  and  Illinois  and  other  states  it 
is  settled  that  horse  racing  Is  gaming,  and 
doubtiesB  in  those  states  where  the  statutes 
have  by  legislative  enactment  or  by  judicial 
construction  been  made  to  mean  that  horse 
racing  is  gaming,  then  the  pari  mutuei  or  any 
other  kind  of  an  arrangement  for  recording 
wagers  on  horse  races  would  be  construed  as  a 
gaming  device,  but  by  no  possible  stretch  of 
judicial  couBtruction  can  it  be  said  that  section 
321  of  the  Revised  Statutes  of  Arizona  [Pen. 
Code]  were  intended  by  the  Legislature  to  ap- 
ply to  a  race  course  or  a  grand  stand  or  a  idace 
where  horse  races  were  conducted,  but  rather 
it  is  clear  that  the  said  section  was  Intended  to 
prevent  gambling  houses  and  such  games  as  are 
usually  condasted  in  gambling  houses." 

TbiB  puts  the  matter  Just  as  it  must  be 
put,  and  If  horse  racing  when  practiced  or 
adopted  for  tiie  purpose  of  deddlug  bets  is 
gaming  the  matter  is  clear.  It  is  obvious 
that  no  such  exception  as  ctmtended  for  by 
defendant  Is  found  In  the  law,  and,  of  course, 
the  courts  must  not  ingraft  upon  the  law  an 
exception  not  contained  In  it  It  must  be  ap- 
parent to  any  mind  that  there  can  possibly 
be  no  I'eason  for  the  exception  urged  In  fftvor 
of  this  kind  of  public  gambling,  because  it  is 
engaged  In  on  a  grand  stand  at  tiie  state  fair 
grounds,  or  similar  places.  Acts  of  this  char- 
acter are  Just  what  the  statute  seeks  to  pro- 
hibit. 

The  operation  of  the  pari  mutud  system  of 
public  betting  on  horse  races  In  such  a  multi- 
tude of  people,  and  In  the  presence  of  and 
among  tbe  men  and  women,  boys  and  girls 
there  assembled,  instead  of  lessening  the  evil 
of  public  gambling  sought  to  be  prohibited, 
would  only  aggravate  it  to  an  alarming  ex- 
tent Tbe  contention  .involves  an  absurdity, 
and  the  argument,  like  Waller's  Eagle,  is 
pierced  by  a  feather  quivered  from  Its  own 
wlog. 
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This  baa  been  iDteresUngly  dlscnssed  In 
the  case  of  State  t.  Lawrence,  9  Okl.  Cr.  16, 

130  Pac.  508. 

That  any  kind  of  a  contest  when  practiced 
or  adopted  for  the  purpose  of  decldtog  bets 
or  wagers  bectmies  gaming,  and  that  a  horse 
race  onder  such  circumstances  is  gaming, 
there  can  be  no  doubt.  12  B.  C.  U  S  17 ;  20 
-Oyc.  pp.  880,  881,  and  the  great  number  of  I 
authorities  dted  In  the  note  SO  to  subd.  6 
at  page  884.  See,  also.  State  v.  Falk,  66 
Conn.  260,  33  Atl.  913;  Debardelaben  t. 
State,  09  Tenn.  649.  42  S.  W.  684;  Wataon 
T.  State,  3  iDd.  123;  Bedman  t.  State,  33 
Ala.  428;  State  v.  Stripling,  113  Ala.  120. 
21  South.  409,  36  li.  B.  A.  81;  Cheeaum  v. 
State,  8  Blackf.  anJ.)  332,  44  Am.  Dec.  771, 
and  note;  People  v.  WeltbofT,  51  Mich.  208, 
16  N.  W.  442,  47  Am.  Bep.  5B7 ;  Shropshire  I 
V,  Glascock,  4  Mo.  636,  31  Am.  Dec  189;  SL 
Louis  Fair  Ana'n  t.  Carmody,  151  Mo.  5G0, 
62  S.  W.  3«6,  74  Am.  St  Bep.  671;  In  re 
Opinion  of  the  Justices,  73  N.  H.  626,  63  Atl. 
605.  6  Ann.  Caa  689. 

"Horse  rEuring  was  not  the  evil  which  the  Leg- 
islature desisued,  by  these  enactments,  to  for- 
bid. *  •  *  But  it  was  the  mischievous  prac- 
tice of  gamblmg  upou  horse  races  which  ths  i 
lawmaker  here  intended  to  reach."  Stste  v. 
LoreU,  39  N.  J.  Law,  463. 

The  Injurious  effects  of  the  practice  are  In 
no  way  affected  by  the  plan  Cff  project  adopt- 
ed. In  this  case  it  was  held  that  a  place  for 
the  sale  of  pools  upon  horse  races  is  a  disor- 
derly house.  To  the  same  effect,  see  State 
T.  Nease,  46       4S3,  80  Pac.  897. 

That  a  borse  race  or  a  pari  mvtuel  ma- 
chine may  be  ad<«ted  as  owaxUals  at  a 
gambling  device  I  think,  also,  Is  b^raid 
question. 

I  have  not  read  the  case  of  Toliett  t. 
Thomas,  L.  R.  6  Q.  B.  614,  but  I  gather  from 
the  expressloa  of  learned  Judges  that  It  was 
held  in  that  case  that  the  use  of  the  machine 
called  the  "pari  mntnel"  Is  a  medianlcal 
contrivance,  and  as  anCh  la.  an  Instmmeut  of 
gaming.  While  the  Court  (tf  King's  Beucb 
did  not  decide  that  a  horse  race  of  Itself 
was  a  game  of  chance.  It  did  decide  that  the 
use  of  the  machine  changed  it  from  a  lawful 
to  an  anlawful  game,  and  Introduced  an  de- 
ment of  chance  in  tt 

In  Comm.  v.  Slmonds,  79  Ky.  618,  it  was 
said: 

"It  Is  true,  the  operator  or  owner  of  the  ma- 
chine, by  receiving  6  per  cent,  certain,  wfthoat 
regard  to  the  issue  of  the  race,  it  not  guilt;  of 
gaming  or  betting,  in  a  technical  sense,  because 
he  hazards  nothing;  but  the  ticket  buyers  are 
engaged  in  unlawful  betting,  whereby  they 
either  win  the  mtmej  of  other  ticket  buyers  or 
lose  their  own,  and  the  machine  is  used  by  the 
ticket  buyers  in  betting,  and  the  operator  or 
owner  of  the  machine  sets  It  np,  exhibits,  and 
nses  it  for  the  ticket  buyers,  and  to  aid  them 
In  nnlawful  betting,  whereby  they  win  money  or 
loBc  money,  and  we  are  therefore  of  the  opin- 
ion that  the  evidence  shows  in  this  case  that 
the  accused  set  op.  exhibited,  and  used  the 
machine  Imown  as  'French  pool';  that  it  is 
a  contrivance  used  in  betting,  by  which  bet- 
ting money  or  otiier  thing  is  or  may  be  won 
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or  lost,  and  it  is  within  the  desciiptioa  of  the 
statute." 

It  is  said  In  the  case  of  Ufller  t.  United 
States,  a  App.  D.  a  8,  13,  holding  that  a 
horse  race  may  he  one  of  the  easentlals  ot  a 

gambling  device: 

"The  reason  and  policy  of  the  law,  as  well 
as  ita  comprehensive  language,  apply  as  well 
to  all  games  and  devices  tiien  existing,  as  to  all 
I  that  mi^t  be  subsequently  devised  and  prac- 
ticed. That  bdng  the  object  to  be  accomplish- 
ed, what  could  be  more  grossly  obnoxious  to  the 
provisions  of  the  statute,  or  more  demoralizing 
to  the  community,  than  the  existence  of  places 
for  the  making  and  selling  of  books  and  pools 
upon  hone  races,  baseball  games,  foot  races, 
dog  fights,  cock  fights,  and  all  other  conceiva- 
ble contests  upon  which  money  may  be  bet  or 
wagered.  The  great  evil  aud  vice  of  the  thing 
Is  not  in  the  horse  race,  the  foot  race,  or  the 
baseball  game,  but  in  the  seductive  allurements 
I  held  out  to  people,  young  and  old,  to  freopient 
the  gaming  table,  or  the  gambling  device,  and  ^ 
to  indulge  in  excessive  betting,  and  thereby  be- 
come [he  victims  of  the  wily  and  scheming  pro- 
fessional gambler.  Whether  the  game  or  con- 
test upon  which  the  wager  is  made  be  a  borse 
race,  foot  race,  baseball  game,  or  what  else,  it 
is  quite  immaterial,  if  the  thing  or  contest  upon 
which  the  bet  or  wager  is  made  be  a  game  of 
chance.  It  has  from  an  early  time  been  held 
that  a  horse  race  is  a  game  of  chance,  and  so 
is  a  game  of  baseball,  and  so  a  foot  race,  where 
wagers  have  l>een  made  upon  them.  Goodbum 
V.  Marley.  Str.  1159;  Blaxton  v.  Pye,  2  Wila. 
809;  Grace  v.  McKIroy,  1  Allen  (Mass.)  563; 
Lynall  v.  Longbottom,  2  Wila.  36;"  People  v- 
Weithoff,  51  Mich.  203,  16  N.  W.  442.  47  Am. 
Bep.  657.  And  a  horse  race  being  a  game,  with- 
in the  meaning  of  the  St  Anne,  c.  14,  against 
gaming,  though  not  specially  mentioned,  but 
being  embraced  in  the  general  words  'other 
game  or  games'  (2  Wils.  309),  there  can  be 
no  reason  for  excluding  horse  races  from  the 
games  contemplated  or  fairly  embraced  by  the 
terms  of  the  act  of  1883." 

Cooley,  J.,  in  the  case  of  People  Welt- 
hoff,  51  Mich.  203,  214,  16  N.  W.  442,  447  (4T 
Am.  Bep.  557).  speaking  for  the  court  said: 

"The  word  'game'  is  very  comprphenslve,  and 
embraces  ever^  contrivance  or  institution  which 
has  for  its  object  to  furnish  sport,  recreation, 
or  amusement.  I/et  a  stake  be  laid  upon  the 
chances  of  the  game,  and  we  hsve  gaoiing. 
Eminent  judges  have  thought  the  pooling  scheme 
was  to  be  considered  a  game.  Tollett  v.  Thom- 
as, L.  B.  6  Q.  B.  514:  Scollans  v.  Flynn,  m 
Mass.  271,  273.  And  it  was  so  dedded  In  Ed- 
wards V.  State,  S  Lea  (TennJ  411.  It  does 
not  furnish  sport,  recreation,  or  amusement 
except  so  far  as  the  excitement  of  the  choice  of 
chances  may  furnish  it;  but  this  is  true  of 
many  contrivances  which  are  always  called 
games  and  which  the  law  aims  to  sappress. 
There  is  no  good  reason  for  a  distinction  be- 
tween pooling  and  such  games." 

In  construing  the  gaming  •statutes  of  Colo- 
rado the  Supr^e  Court  of  that  state  said: 

"He  had  a  place,  to  wit,  the  space  adjoining 
the  grand  stand,  kept  for  gambling,  and  supplied 
with  materials  for  that  purpose;  that  is,  the 
table,  the  blackboard,  the  slips',  and  the  horse 
races  then  run,  which  latter  be  adopted  and 
made  a  part  of  bis  establishment,  project,  or 
scheme.  These  constituted  a  gambling  table, 
establishment,  device,  or  apparatus.  Tb^j 
were  the  essentials  of  the  game  as  devised  or 
projected  as  a  means  to  a  certain  end.  That 
plaintiff  in  error  had  nothing  to  do  with  the 
mnning  of  the  races  is  of^  no  conseqnenee. 
The  sets  and  histrumentalities  of  others  In 
that  respect  he  adopted,  and  thereby  they  be- 
came, In  legal  effect,  his.  It  might  wdl  be  said 
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tbat  Us  estabU«bm«iit>  devicfl.  and  apparatao— 
that  ia,  Us  ^ming  table— 4nclDded  the  race 
tracks  and  the  horees  thereon  to  tiie  same  ex- 
tent and  effect  aa  though  they  were  confined  to 
the  limits  of  the  platform  upon  which  he  stood 
and  operated.  He  brought  them  there  by 
adoption  and  made  them  and  their  acts  his  for 
the  pnrposes  of  hia  plan  of  operation.  He 
and  Oiose  participating  in  the  pools  were,  in  the 
understanding  of  all.  'playing  the  races.'  As 
said  in  Jostipb  v.  Miller,  1  N.  M.  621,  626: 
'We  are  unable  to  discover  any  distinctiou  in 
general  principle  between  the  various  methods 
Uiat  may  be  adopted  for  determining  by  chance 
who  is  the  winner  and  who  the  loser  or  a  bet — 
whether  it  be  by  tbrow;ing  dice,  flipping  a 
copper,  turning  a  card,  or  running  a  race.  In 
eiHier  case  It  ia  KambUng.  This  is  the  popular 
understanding  or  the  term  "gambling  device," 
and  does  not  exclude  any  scheme,  plan,  or  con- 
trivance for  determining  by  chance  which  of 
the  parties  has  won,  and  which  has  lost  a 
valuable  stake.  That  a  horse  race,  when  adopt- 
ed (or  such  purpose,  is  a  "gambling  device,** 
there  can  be  no  oonht.'  To  the  same  effect  and 
quoting  the  above  langaage  Is  James  T.  State* 
4  OH.  Cr.  587,  112  Pac.  944,  34  L.  R.  A.  (N.  S.) 
616.  140  Am.  St  Rep.  693.  A  horse  race  is  a 
game,  and  selling  pools  or  making  books  npon 
the  result  of  a  horse  race  is  gaming,  because  it 
is  betting  on  a  game,  and  is  anlawful,  though 
tbe  game  Itself  be  not  unlawful.  Swigart  v. 
People  ri64  111.  284,  40  N.  E.  432J,  supra,  af- 
firming the  same  case  in  60  HI.  App.  181;  Ed- 
wards V.  State,  8  Lea  (Tenn.)  411;  Thrower  v. 
State  [117  Ga.  763,  45  S.  E.  128]t_supra:  Peo- 
ile  T.  Weitboff,  supra ;  MUler  v.  u.  S.,  6  App. 
>.  C.  6.".  Everhart  v.  People,  64  Colo.  281, 
282,  130  Pac.  1080,  1081. 

**At  common  law  keeping  a  gaming  bonse 
was  an  offense  before  any  sort  of  game  was 
prohibited,  and  was  punished  when  gaming  was 
not  even  against  public  policy,  when  the  courts 
recognized  such  contracts,  and  by  solemn  judg- 
ment made  tbe  loser  pay  bis  bet  But  to  main- 
tain a  place  for  tbe  purpose  of  inclu::ing  men  to 
gadin  and  game  was  a  common  nuisance,  be- 
cause of  its  tendency  to  corrupt  morals  and 
mtn  fortunes.  United  States  t.  Dixon,  4 
Cranch.  0.  C.  107,  Fed.  Oas.  No.  14,970.  The 

Sme  might  be  harmless,  or,  if  in  private,  only 
e  immediate  actors  would  be  affected;  but 
when  the  public  were  invited,  when  there  were 
always  present  those  ready  and  aifxions  to 
stake,  when  tbe  gains  of  one  incited  others 
to  participate,  when  the  pride  of  public  buc- 
ceaa  stimulated  the  winner,  and  the  loser  at- 
tempted to  hide  the  mortification  of  defeat  by 
a  bold  front  until  tbe  last  coin  was  gone,  tbe 
law  was  bound  to  interfere.  The  English  rule 
and  our  own  statute  are  both  based  on  the 
recognition  of  the  cumulative  evil  which  may 
inhere  In  a  moltlplidty  of  acts  not  themselves 
criminal."  Thrower  v.  State,  117  Ga.  768.  45 
S.  E.  126. 

In  State  v.  Mathia,  206  Mo.  604.  106  S.  W. 
804,  121  Am.  St.  Rep.  687,  the  defendant  was 
convicted  of  keeping  gambling  devices,  to  wit, 
two  poker  tables' and  one  crap  table  designed 
for  playing  games  of  chance  for  money  and 
property.   The  court  said: 

"A  further  contention  is  that  the  game  of 
poker  cannot  be  played  by  means  of  a  table 
alone,  but  tbat  the  ming  that  la  adapted,  de- 
vised, and  designed  for  tbe  purpose  of  play- 
ing such  game  is  an  ordinary  deck  of  playing 
cards.  The  primary  object  of  tbe  statute  was 
to  prevent  fFambling,  by  prohibiting  the  setting 
np  or  keeping  any  kind  of  table  or  gamblung 
device  for  the  purpose  of  playing  any  game  of 
cbance  for  money  or  property,  and.  although 
cards  or  dice  may  be  neceasary  to  be  used  in 
conjunction  with  such  table  or  device  in  order 
to  play  sueli  game  of  chance,  it  Is  none  the  leu 


a  gambling  table  or  device  when  osed  in  con- 
junction with  cards  or  dice  for  the  parposb  of 
playing  a  game  of  chance  for  money  or  prop- 
erty. State  T.  Rosenblatt,  186  Mo.  114  83  B. 
W.  97S:  State  v.  Locket,  188  Ho.  41fi,  87  S.  W. 
470." 

Additional  authorities  might  be  cited  tn 
numbers,  bnt  those  used  throw  light  upon 
every  phase  of  the  matter  before  vs,  and  I 

aball  stop. 

The  laws  against  gaming  In  this  state  are 
very  broad  and  comprehensive.  Most  of  the 
states  In  providing  for  the  punlshmaoLt  of 
gaming  cwnmonly  specify  sach  games  as 
would  under  acc^ted  rules  of  construction 
restrict  the  crijuln&l  penalties  to  the  apedSc 
games  mentioned  and  to  others  which  were 
similar.  The  statute  of  Arizona  Is  not  of  this 
character,  and,  so  far  aa  I  am  aware,  sectloa 
321  of  the  Penal  Code  has  no  count^art 
In  any  other  jurisdiction.  If  It  be  more 
comprehensive  In  Its  restriction  than  Isr  de- 
sired, the  policy  of  Its  repeal  or  amendment 
Is  a  matter  that  must  rec^ve  the  attention 
of  tbe  lawmaking  power.  With  the  wlsd<un 
of  its  policy  the  ccnrts  have  nothing  to  do. 
An  act  ottltled  "An  act  to  create  a  state 
racing  commission  and  to  regnlate  and  con- 
trol horse  race  meetings^  and  authwlze  tbs 
use  of  the  pari  mutuel  system  where  iiotan 
race  meetings  are  conducted,"  was  passed 
by  the  last  Legislature.  The  Governor,  how- 
ever, disapproved  tlie  measore  for  reasons 
satisfactory  to  hlmsdf  and  It  did  not  become 
a  law.  No  doubt,  those  to  whom  tbe  privi- 
lege might  be  given  to  operate  this  Und  of 
a  pooling  Bcheme  fOr  public  betting  would 
derive  a  large  revenue  therefrom,  Just  as  a 
concession  tn  any  other  form  that  would  min- 
ister to  the  passion  and  weakness  ot  men, 
or  to  their  folly  and  gullibility,  would  bring 
big  returns. 

It  is  probably  not  contemplated  tbat  a 
fair  association  whose  corporate  life  has  been 
granted  by  the  state,  and  which  Is  under  the 
control  of  public  officers',  should  claim  the 
right  to  authorize  and  rent  a  place  for  gam- 
bling at  the  fair  grounds.  In  the  absence  of 
specific  legislation  this  would  be  some- 
what  novel.  But,  nevertheless,  those  per- 
sons whose  tastes  and  wishes  can  be  grat- 
ified only  by  this  ^cles  of  public  gambling 
at  race  tracks  mtist  find  relief  In  legislative 
action,  for  no  right-thinking  person  would 
like  to  see  the  odious  spectacle  of  the  courts 
of  his  state  pioneering  in  the  path  of  legis- 
lation that  must  be  left  open  exclusively  to 
another  branch  of  the  government.  Such  an 
undertaking  will  Inflict  a  wound  upon  the 
law  which  nothing  can  heal,  for  one  step  In 
this  respect  opens  the  door  for  others  which 
are  sure  to  follow.  The  public  policy  of  this 
state  must  be  announced  by  the  lawmaking 
power,  not  by  the  courts.  The  duty  of  the 
courts  Is  jus  dicere,  not  jus  dare. 

That  the  use  of  the  pari  nmtuel  machine 
requires  the  intervention  of  other  agencies 
does  not  acquit  the  defendant   He  adopted 
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tboee  agencieB  as  a  part  ot  his  plan  or  s6beme 
In  violation  of  the  law,  and  he  may  not  be 
relieved  of  the  penaltr  by  any  sn^  anbter- 
foge  as  to  shown  In  this  case. 

A  jndgmrat  should  be  altered  dlsndsslnK 
the  appeal  because  the  proceeding  Is  sham. 
If  the  ajqpeal  Is  oitertalned,  however,  this 
contt  should  cot  at  Its  root  and  substance, 
unfrock  It  of  the  mechanical  parts,  Ignore 
the  dead  wood  and  the  sbadow  of  dry  legal 
rales,  and  look  broadly  at  the  stipulated 
facts.  Our  vision  of  the  forest  must  not  be 
obscured  by  a  tre& 

As  tLpropoa  of  the  gaming  laws  of  Ail- 
sona,  the  remarks  of  Mr.  Blackstone  made 
on  a  rfisnmft  of  the  c«anM»i*law  and  statu- 
Uxey  iffovlslons  of  England  pert^olng  to 
gandng  may  be  Quoted  with  iwofit  Said  the 
great  commoitator: 

"^OB  carefnl  has  the  Legislatare  been  to 
prevrait  the  destmctiTe  vice:  which  may  show 
that  our  laws  acaioit  Kaminit  are  not  bo  dcfl* 
cieot  as  oaraelves  and  oar  maelstrateB  Id  pat- 
ting those  IftWB  into  execution."  Cooley'a 
Blacksrtone.  vol.  2.  p.  1344. 

While  I  am  convinced  that  a  judge,  when 
he  Wishes  to  air  his  Individual  opinions  of 
the  law,  ordinarily  should  be  willing  to  pay 
for  the  same  at  the  cnrrent  advertising  rates, 
and  not  aid  nndnly  to  stuff  these  "fellows  in 
budutun,"  nevertheless,  in  palliation  of  such 
prolixity,  I  can  only  say  that  my  Brothers 
have  grievously  erred,  and  grievously  have 
I  gibbeted  the  error. 

In  this  wise,  and  In  the  light  of  our  stat- 
utes and  the  adjudicated  cases,  the  judgment 
of  conviction  ought  to  stand. 

I  therefore  dissent. 


STATE  V.  MIDI/AND  AERIB  NO.  412,  FRA- 
TERNAL ORDER  OF  EAQLES. 
(No.  20669.) 
(Supreme  Oonrt  of  Kansas.   Oct.  7,  1916.) 

fSyUabu*  hp  the  Court.} 

InroxicATXHO  Liquobs  «s»26l  —  Aba.teheitt 

or  Ntji8anc»~Injuhotion. 
Where  a  fraternal  organization  periodically 
permit*  intoxicating  UjjuorB  to  be  brought  apoa 
its  premises  and  permits  its  members  to  gather 
^sreat  for  the  purpose  of  drinking  such  liquors, 
its  premises  therebj  become  a  nnisance  which 
may  be  enjoined  and  abated ;  but  where  the  offi- 
cers and  members  of  such  organisation  are  noti- 
fied by  the  responsible  public  officers  to  quit 
such  practices  under  threat  of  prosecution,  and 
they  do  quit  in  apparent  good  faitii  and  remove 
all  liquor  paraphernalia  from  their  premises,  the 
lodge  and  its  property  cannot  be  subjected  to  an 
injunction  as  an  existing  nuisance,  In  a  suit 
ccmuneueed  after  the  offensive  practices  have 
been  deflnitelT  and  permanently  abandoned. 

[Ed.  Note. — For  other  <»ses,  see  latoxieatlng 
^uors,  Gent  Dig.  H  400,  iffL;  Dea  Dig.  «s» 

Appeal  from  District  Ooort,  Mantcmnery 
County. 

Actions  by  the  State  against  the  Midland 
Aerie  No.  412,  Fraternal  Order  of  Eagles, 
Oaney  Aerie  No.  1000,  FnUemal  Order  of 


Eagles,  Independence  Lodge,  No.  780,  B.  P. 
O.  B.t  and  B.  P.  O.  B.,  No.  1215.  Caney,  Kan* 
sas,  and  others.  From  judgments  for  de- 
fendants,  plaintiff  appeals.  Affirmed. 

S.  M.  Brewster,  Atty.  Gen.,  and  Chas.  D. 
Ise,  of  Coffeyvllle,  for  the  State.  Thos. 
B.  Wagstaff,  J.  B.  Tomlinson,  and  Charles 
D.  Shukers,  all  of  Independence,  and  Geo.  H. 
Wark,  of  Caney,  for  appellees. 

DAWSON,  X  TUB  la  a  oonsoUdatloa  of 
four  appMla.  The  state,  through  Its  county 
attorney  In  Mon^mery  coontr,  filed  four 
suits,  charging  that  the  defendants,  which 
are  cwtaln  aodal  fraternities  In  Oaney  and 
Independenoe,  were  keeping  liquor  nuisances 
on  their  respective  pr»nlses  at  ihe  tfane  of 
the  filing  <tf  the  suits,  and  that  sudi  nui- 
sances had  been  so  kept  and  maintained  for 
some  time  prior  thereto.  Tba  state's  evidence 
showed  that  periodically,  usuaUy  once  a  week, 
once  In  two  weeks,  or  once  a  montii,  the 
members  of  these  lodges,  or  some  of  them, 
h^d  Bo-calfed  social  sessions,  at  which  In- 
toxicating Uqnora  were  i^rodnced  and  drank 
and  Ihe  pertlclpatlnf  members  paid  a  small 
sum  to  meet  the  expenses.  It  was  ahown, 
however,  by  ample  testimony  that  the  lodge 
m^bers  and  Ihelr  offlcers  had  been  warned  to 
quit,  and  threatened  with  proaecutlons  unlesv 
th^  did  quit,  and  that  thoy  had  also  such  per^ 
suaslve  notice  of  the  state's  attention  being 
directed  toward  thdr  conduct  as  a  delUwr- 
ate  and  searching  Inquisition  by  the  county 
attwney  might  be  expected  to  give.  This 
evidence  was  developed  on  the  examination 
and  cro8ft«xamlnatlon  of  the  atete's  wit- 
nesses. It  also  was  shown  that  these  want' 
Ings  were  not  without  effect,  uid  that  from 
one  to  three  weeks  before  the  state's  suite 
were  filed,  the  defendant  lodges  and  their 
officers  and  members  determined  to  abandon 
Uiese  social  or  drinking  sessions,  and  lhat 
they  did  abandon  them,  and  cleaned  out  all 
thdr  paraphernalia  pertelning  to  these  drink- 
ing sessions;  and  was  solonnly  avowed 
that  these  reConnatiwis  had  been  undertake 
in  good  falthi  as  a  permanent  course  of  con- 
duct, and  with  no  Intention  to  lapse  into 
lawlessness  hereafter.  On  this  showing,  a 
demurro:  to  the  state's  evidence  was  sus- 
tained, and  the  steto  anpMls. 

We  need  not  discuss  the  technical  que»' 
tl<m  whether  Judgnwit  was  pnq^ly  ren- 
dered on  the  demurrer.  There  la  no  .doubt 
that  where  a  lodge,  sode^,  or  fraternity  pe- 
riodlcaUy  or  occationally  pennlte  the  drink- 
ing of  beer  or  other  Intoxlcante  upon  ite 
premises  it  violates  the  law,  and  every  officer 
or  member  responsible  for  this  stete  of  affairs 
is  liable  to  criminal  prosecution,  and  the 
premises  are  a  nuisance  which  the  stete 
may  have  enjoined  as  a  matter  ot  Ite  sover^ 
eign  right.  Indeed,  the  state  may  have  a 
temporary  Injunction  against  sudi  premises 
for  the  asking,  and  the  details  of  evidence 
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necessary  to  secure  a  permanent  Injunction 
may  be  gleaned  by  a  county  attorney's  In- 
quisition or  otherwise  after  the  suit  for  an 
Injunction  Is  filed.  But  where  the  public 
officers  proceed  as  they  did  here,  giving  the 
defendants  an  opportunity  to  quit  before 
filing  suits  for  Injunctions,  and  where  the 
evidence  shows  that  they  did  quit  and  clean- 
ed up  their  premises,  manifestly  no  nuisances 
In  need  of  Injunction  or  abatement  existed 
when  the  state's  cases  were  started;  and 
SO,  for  the  time  being,  Injunctions  cannot 
Issue.  If  the  evidence  touching  the  sincerity 
and  permanency  of  the  defendants'  reforma- 
tion is  not  true,  It  will  be  no  trouble  for 
the  state  to  commence  anew.  Meantime  the 
district  court's  Judgment  must  be  affirmed. 
AU  the  Justices  concurring. 

LENNEN  V.  OGDEN  et  al.   (No.  20361.)* 
<Supreme  Court  of  Kaosae.    Oct.  7,  1916.) 

(ByUabut  ty  iht  Oowri.) 

AVfEAt'  ARD  ESaOB  «B>602(1)  —  BlOOBD  — 

Scope  and  Contents— BuLino  on  Motion 

FOB  New  Trial. 
Rule  followed  that  assigmaents  of  error,  pre- 
senting matters  whidi  are  grounds  for  h  new 
trial  under  section  305,  Code  OIt.  Proc.  (Gen.  St 
1900,  §  6809),  will  not  he  considered  when  the 
record  merely  shows  diat  a  motion  for  a  new 
trial  was  made  and  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eerm,  Cent  Dig.  8  2306;  Dec.  Dig.  «s»502a).] 

Appeal  from  District  Court,  Rice  County. 

Action  by  Eva  Leunen  against  B.  O.  Ogden 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

C.  M.  Williams,  of  Hutchinson,  for  appel- 
lants. Sam  Jones  and  Ben  S.  Jones,  both  of 
tiyana,  for  appellee. 

BTJRCH,  J.  The  action  was  one  to  recover 
a  child's  portloD  of  real  estate  which  would 
have  descended  to  the  plaintiff  as  an  heir 
of  Geraldlne  Ogden,  desceased,  had  an  agree- 
ment to  adopt  the  plaintiff  been  perform- 
ed. The  plaintiff  recovered  and  the  defend- 
ants, claimants  of  the  property  as  surviv- 
ing husband  and  son  of  Geraldlne  Ogden,  ap- 
peal. 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  The  testimony  of  numerous  wit- 
nesses was  received,  and  a  number  of  docu- 
ments ■  were  Introduced  In  evidence.  The 
law  of  the  state  of  Illinois,  where  the  con- 
tract was  made,  was  one  of  the  facts  concern- 
ing which  evidence  was  Introduced.  The 
journal  entry  of  Judgment  recites  that  a  mo- 
tion for  a  new  trial  was  filed  and  overruled, 
but  the  motion  Is  not  preserved  and  the 
grounds  of  the  motion  are  not  stated.  The 
defendants  make  the  following  assignment  of 
error  and  no  other: 

"The  court  below  erred  In  rendering  judgment 
for  appellee,  when  by  the  evidence  of  appellee 


and  all  of  the  evidence  in  the  case  jadgment 
should  have  been  rendered  for  appellants." 

This  assignment  of  error  means  that  the 
decislm  is  contrary  to  the  evidence,  one  ot 
the  grounds  for  a  new  trial  under  Cflvll  Code, 
§  305  (Gen.  St.  1909.  S  6890).  The  oourt  can- 
not consider  the  error  assigned.  Fergosfm 
V.  Graves,  12  Kan.  39,  syL  par.  4 ;  Hover  v. 
Cocklns  &  McCarroll,  17  Kan.  518,  syl.  par. 
1;  Typer  v.  Sooy,  19  Kan.  593,  syl.  par.  1; 
Shadwell  v.  Hamilton,  24  Kan.  2G6,  per  curi- 
am cqilnlon;  Brvin  v.  Morris,  26  Kan.  064, 
syl.  par.  1;  Morse  v.  Brunswick  &  Co.,  34 
Kan.  378,  per  curiam  opinion,  8  Pac.  398; 
lUlDgsworth  V.  Stanley,  40  Kan.  61,  syl.  par. 
1,  19  Pac.  352;  White  v.  Douglas.  51  Kan. 
402  (syl.).  32  Pac.  1092. 
In  the  case  last  dted  the  syllabus  reads: 
"Where  the  only  errors  assigned  are  fmch  as 
should  be  brought  to  the  attoitlon  of  the  trisl 
court  by  a  motion  for  a  new  trial,  and  where  the 
record  merely  shows  that  a  motion  for  a  new 
trial  was  made  and  overruled,  but  the  motion  is 
not  preserved,  nor  the  grounds  therefor  stated, 
no  review  can  be  had." 

In  the  opinion  It  was  said: 

"It  devolves  upon  a  party  who  asserts'  that 
error  is  committed  to  affirmatively  show  it.  and 
we  cannot  say  that  the  district  conrt  erred  in 
denying  the  motion  for  a  new  trial  unless  the 
grounds  upon  which  it  was  based  are  shown; 
neither  can  we  inquire  into  any  error  allied  to 
have  been  committed  during  the  trial,  either  in 
the  admission  or  exclusion  of  testimony,  nor  as 
to  the  sufficiency  of  the  testimony  to  sustain  the 
findings  or  the  ju^ent."  61  Kan.  403,  32  Pac 
1092. 

Xhe  decisions  cited  were  rendered  when 
one  ot  the  grounds  for  a  new  trial  was  that 
the  decision  was  not  sustained  by  sufficient 
evidence  (Civ.  Code  1868,  1  306),  but  the  two 
forms  of  ez^esslon  mean  substantially  the 
same  thing  (Knote  t.  De  Shirley,  84  Kan. 
738,  115  Pac.  588). 

It  Is  said  that  U&e  court  should  assume 
that  the  motion  «mtaiiied  all  the  statutory 
grounds.  Such  an  assumption  would  be  con- 
trary to  the  conrt's  exi)erience.  Motions  for 
new  trials  do  not  tmlformly  contain  all 
the  statutory  grounds.  In  the  case  of  Culp 
V.  Steere,  47  Kan.  746,  28  Pac.  887,  an  ap- 
plication was  made  to  amend  the  motion 
to  include  an  omitted  ground.  In  recent  years 
attorneys  have  shown  a  disposition  to  omit 
from  their  motions  all  grounds  whicih  they 
do  not  Intend  to  urge,  and  any  ground  for  a 
new  trial  may  be  waived  by  not  Including  it 
In  the  motion  for  a  new  triaL  Besides  this, 
the  assumption  would  contravene  the  require- 
ment that  error  must  he  made  to  appear  af- 
firmatively. 

The  case  Is  an  Interesting  one,  and  the 
court  has  looked  into  both  the  facts  and 
the  questions  of  law  Involved  far  enough 
to  be  satisfied  that  the  decision  of  the  dis- 
trict court  would  be  sustainable  if  the  merits 
were  properly  open  to  consideration.  It  was 
not  essential  that  an  agreement  to  adopt  be 
established  by  direct  evidence.  Anderson  v. 
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Anderson,  7S  Kan.  117,  127,  88  Pac.  743,  9 
I*  R.  A.  (N.  S.)  229;  Blchel  v.  Oliver,  77 
Kan.  696,  95  Pac  306;  Scholz  T.  Hotb.  94 
Kan.  205,  146  Pac.  339.  The  evidence  of  the 
plaintiff  Included  facts  and  clrcumstancea 
raising  an  implication  that  the  Ogdens  did 
agree  to  adopt  the  plaintiff,  which  waa 
strongly  reinforced  by  the  conduct  of  the  par- 
ties at  the  time  and  subsequently.  Assum- 
ing that  the  agreement  was  not  in  writing,  it 
waa  not  an  agreement  to  convey  land  or  any 
Interest  in  land,  under  the  statute  of  frauds 
of  the  state  of  Illinois,  as  in  the  case  of  Pond 
V.  Sheeau  et  aL,  132  111.  312.  28  N.  1018, 
8  L.  R.  A.  414.  It  was  an  agreement  to  cre- 
ate a  status,  a  domestic  relation.  In  the  case 
of  Crumley  v.  Worden,  201  lU.  105,  66  N.  BL 
818,  cited  by  the  defendauba,  the  child  was 
not  taken  under  an  agreement  to  ad<vt.  Tbe 
evidence  was  as  follows: 

"On  tbe  Sunday  following  the  expiration  of 
the  two  weeks  the  mother  came  and  said  to  Mr. 
and  Mrs.  Worden.  'Don't  you  think  yon  can  take 
this  child  as  your  own?*  diat  Mrs.  Worden  said: 
'When  she  gets  old  enough  to  have  company  of 
her  owQ  she  may  make  me  trouble;  we  don't 
know  what  blood  is  in  her  veins,  and  I  am  In 
no  hurry ;  we  will  wait ;  when  she  gets  old 
otough  to  see  if  she  cares  and  loves  me  properly 
we  wUl  adopt  the  child  and  she  can  have  our 
property.'  "   201  III.  Ill,  66  N.  E.  321. 

The  mling  was  that  without  adoption  the 
child  could  not  inherit  as  an  h^r,  as  this 
court  holds.  Malaney  v. -Oameron,  98  Kan. 
620,  159  Paa  19.  The  evidence  was  suffldeat 
to  show  that  the  attitude  of  the  foster  par- 
eDts  toward  the  plaintiff  had  not  changed 
when  they  removed  to  Kttnsas.  The  plaintiff 
was  then  only  7  years  old,  and  if  the  agree- 
ment had  been  specifically  to  ^ve  property 
It  was  then  governed  by  the  lex  lod  solution- 
is rather  than  by  the  lex  lod  contractus. 
The  plaintiff  performed  all  the  duties  grow- 
ing out  of  ttie  relatlonshtp  which  the  foster 
parents  had  created,  rendering  service,  obedi- 
ence, and  companionship  for  about  28  years, 
and  a  court  of  equity  would  be  lacking  In 
^cleiM7  U  It  were  unable  to  protect  the 
plaintiff  from  the  consequences  ot  tbe  funis- 
slon  of  duty  In  tbe  matter  of  formal  adop- 
tion. 

The  judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


STATE  V.  TERRY.    CNo.  20694.) 
(Supreme  Court  of  Kansas.   Oct  7.  1916.) 

(Syttatut  Iv  Ihe  Court.) 

1.  Cbiminal  Law  4=>f>S0(2)—TBiAL— Recep- 
tion OF  EvinEIT0K~OBDEB  OF  PbOOF. 
Ordinarily  proof  that  a  crime  has  been  com- 
mitted should  precede  evidence  tending  to  im- 
plicate the  defendant,  but  the  order  of  proof  is 
a  matter  larjiely  within  the  discretion  of  the 
court  and  a  departure  from  the  usual  order  that 
does  not  operate  prejudicially  is  no  ground  for 
a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  IHg.  |  1610;  Dec.  Dig.  «c»«80(2).] 


2.  WrranBSBS  ^ssSSOOO—Bxavzhation— Hos- 
tile WitnEss. 

Where  witnesnes  called  to  testifjr  in  behalf 
of  a  party  give  testimony  contradictory  of  for- 
mer testimony  and  inconsistent  with  previous 
statements,  the  party  calling  them  may  be  per- 
mitted to  erosa-examine  them  and  call  their 
attention  to  their  former  evidence  and  statementSt 
and  may  also  offer  testimony  which  contradicta 
and  impeaches  their  present  testimony. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1214,  1219;  Dec  Dig.  «=9380(fi)J 

3.  Cbiuinal  Law  «b>995(1)  —  jTmoHXNT  — 

REQfriSITES. 

An  entry  of  judgment  that  "the  defendant 
was  duly  arraigned  for  sentence  in  open  court, 
all  the  officers  of  tbe  said  court  being  present  in 
person,  and  the  court,  being  fully  advised  in 
the  premises,  passed  sentence  upon  the  said 
William  Terty,"  stating  the  sentence  imptwed, 
does  not  warrant  the  inference  that  tbe  court  in 
rendering  judgment  omitted  the  statutory  re- 
quirement to  inform  the  defendant  of  the  verdict 
returned  by  the  jury,  and  to  ask  bim  whether  he 
has  any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2818,  2536,  2540;  Dec.  Dig. 
«=»995(1).3 

4.  SuFnomcT  ov  EtvinEKoa. 

The  evidence  examined,  and  found  to  be 

iiufficient  to  support  the  verdict 

Appeal  from  District  Court,  Sheridan 
County. 

William  Terry  was  convicted  of  rape,  and 
appeals.  Affirmed. 

F.  E.  Ltndqulst,  of  Kansas  City,  ilo.,  and 
E.  Anderson,  of  Coun^  Grove,  for  appellant 

5.  M.  Brewster,  Att^.  Gen.,  and  John  L. 
Hunt,  of  Topeka,  for  the  State. 

JOHNSTON,  a  J.  William  Terry  Was 
charged  with  and  convicted  of  committing  a 
rape  upon  Pearl  Terry,  his  13  year  old  daugh- 
ter. A  motion  for  a  new  trial  was  overruled, 
and  on  tbe  I4th  day  of  Octol)er,  1914,  the 
court  sentenced  the  defendant  to  the  peniten- 
tiary. Upon  this  appeal  the  defendant  com- 
plains that  the  court  erred  In  the  admission 
of  testimony.  In  the  Instmctlons  given  to 
the  jury,  and  in  holding  that  the  verdict  waa 
supported  by  tiie  erldenoe. 

[1  ]  It  Is  first  contended  that  there  was  er- 
ror In  receiving  evidence  of  admissions  made 
by  the  de^dant  before  there  was  any  tes- 
timony that  an  offense  had  been  committed 
by  any  one.  Ordinarily  proof  that  a  crime 
has  been  committed  should  precede  evidence 
tending  to  implicate  the  defendant.  It  is  a 
rule  of  convenience  to  aid  In  the  search  for 
truth,  but  ia  not  an  unbending  one.  The  or- 
der of  proof  is  a  matter  largely  In  the  dis- 
cretion of  tbe  court  and  a  departure  from 
the  rule  which  does  not  operate  to  the  prej- 
udice of  the  defendant  is  not  ground  for  a 
reversal. 

[2]  A  complaint  is  made  that  the  court  per- 
mitted the  prosecution  to  cross-examine  and 
contradict  witnesses  called  in  behalf  of  the 
state.  Pearl  Terry,  upon  whom  the  offense 
was  diarged  to  have  been  committed,  made 
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the  complaint  which  Initiated  the  prosacutlon, 
and  in  the  preliminary  examination  she  tes- 
tified that  her  father  had  had  sexual  inter- 
course with  her  a  number  of  times.  At  the 
trial  she  was  again  called  as  a  witness  and 
stated  that  her  father  had  not  mistreated 
her.  She  did  admit  testifying  prevlonsly  to 
instances  of  criminal  conduct,  but  stated  that 
the  evidence  then  given  was  not  true.  Hav- 
ing testified  In  support  of  the  charge  at  the 
preUmioary  examination,  the  state  naturally 
called  her  as  a  witness  at  the  trial ;  and,  her 
testimony  being  directly  contrary  to  that  pre- 
viously given,  it  was  not  Improper  to  permit 
the  state  to  call  ber  attention  to  her  former 
testimony  and  to  Induce  her,  If  she  would,  to 
correct  her  present  testimony.  Under  such 
circumstances  it  was  competent  for  the  state, 
not  only  to  cross-examine  her  as  to  the 
Incousistentdes  in  her  statements,  but  also 
to  show  by  other  witnesses  that  the  facts 
were  In  accordance  with  her  previous  testi- 
mony, although  It  might  incidentally  discredit 
her  present  .testimony.  Johnson  v.  Leggett, 
28  Kan.  590;  State  v.  Sorter,  S2  Kan.  531, 
34  Pac.  1036;  State  v.  Moon,  71  Kan.  349,  80 
Pae.  597 ;  State  v.  Elamllton,  74  Kan.  461,  87 
Pac.  363;  Nuzum  v.  Springer,  97  Kan.  744, 
156  Pac.  704.  During  her  examination,  and 
when  the  InconslBtencles  In  her  testimony  be- 
came apparent  and  she  had  stated  that  she 
had  affirmed  rather  than  testified  under  oath, 
the  court  admonished  her  that  she  was  under 
the  same  obligation  tor  tell  the  truth  as  she 
would  have  been  had  an  oath  been  adminis- 
tered to  her,  and  If  she  had  testified  falsely, 
she  was  liable  for  perjury  Just  the  same 
as  though  testifying  under  oath.  Complaint 
ts  made  of  this  admonition.  Under  the  cir- 
cumstances it  cannot  be  regarded  as  error. 

It  Is  next  charged  that  the  court  erred  in 
.permitting  the  county  attorney  to  cross-ex- 
amine Mrs.  Terry,  the  wife  of  the  defendant, 
who  was  called  as  a  witness  for  the  state. 
She,  too,  proved  to  be  an  adverse  witness, 
and  It  was  claimed  that  her  testimony  conflict- 
ed with  former  statements  made  by  her  to  a 
number  of  people.  A  part  of  the  Inquiry  took 
on  the  character  of  a  cross-examination,  but 
moat  of  the  questions  were  asked  and  answer- 
ed without  objection.  One  of  them  to  which 
an  objection  was  made  was  answered,  but 
the  answer  was  without  materiality  or  preju- 
dice. 

Bvldence  which  tended  to  impeach  that 
given  by  Mrs.  Terry  and  her  daughter  was 
received.  As  we  have  seen,  they  wore  hostile 
witnesses  as  much  so  as  If  they  had  been  called 
by  the  defendant,  and  the  state  was  justified  In 
offering  testimony  which  tended  to  contradict 
and  Impeach  them.  Much  of  the  testimony  of 
which  complaint  is  made  was  received  with- 
out objection,  and  uror  cannot  be  predicated 


on  Its  admission.  Some  evidence  was  receiv- 
ed which  was  In  the  nature  of  hearsay,  and 
if  an  objection  had  been  made  to  It  upon  that 
ground,  it  should  have  been  excluded,  but 
such  objections  were  not  made  except  in  a 
few  Instances,  and  then  only  immaterial  an- 
swers were  given.  - 

Error  is  assigned  on  the  refusal  of  the 
court  to  give  a  number  of  Instructions  tliat 
were  requested;  but  the  defendant  does  not 
undertake  to  support  them  In  argument,  and 
the  Instructions  given  appear  to  fully  cover 
the  subjects  of  those  which  were  requested, 
and  those  given  fairly  state  the  law  appli- 
cable to  the  case. 

[4]  Some  contention  is  made  that,  the  evi- 
dence does  not  sustain  the  convictloa,  the 
principal  contention  being  tliat  proof  of 
penetration  la  wanting.  Some  proof  was  of- 
fered as  to  this  element  of  the  offense  and 
sufficient  we  think  to  warrant  the  finding  of 
the  jury  that  the  offense  had  been  committed. 

[3]  The  final  complaint  Is  that  Judgment 
was  not  l^n-Uy  pronounced  against  the  de- 
fendant, in  that  be  was  not  Informed  by  the 
court  of  the  verdict  that  had  been  returned 
against  him,  and  had  not  been  asked  wheth- 
er he  had  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him.  His 
motions  fpi  a  new  trial  and  in  arrest  of  . 
Judgment  indicate  that  he  had  learned  of  the 
verdict  and  had  attempted  to  show  cause  why 
he  should  not  be  adjudged  guilty.  The  stat- 
ute provides  for  the  statement  and  inquiry 
so  that  the  defendant  may,  at  the  last  mo- 
ment, state  or  show  any  cause  he  may  have 
why  judgment  should  not  go  against  him. 
Gen.  Stat.  1909,  S|  6826.  6827,  Code  Cr.  Proc. 
§8  248,  249.  The  record  does  not  show  the 
omission  of  any  of  the  steps  essential  to  the 
rendition  of  a  valid  judgment,  and  we  can- 
not assume  from  the  mere  silence  of  the  rec- 
ord that  the  court  acted  erroneously  In  this 
respect  In  the  entry  of  Judgment  It  Is  recit- 
ed tbat  "the  defendant  was  duly  arraigned 
for  sentence  In  open  court,  all  the  officers  of 
the  said  court  being  present  In  person,  and 
the  court  being  fully  advised  In  the  premises 
passed  sentence  upon  the  said  William  Ter^ 
ry,"  stating  the  sentence  imposed.  In  the 
ordinary  legal  sense  arraignment  precedes  a 
trial,  and  is  the  calling  of  the  defendant 
to  the  bar  of  the  court  to  answer  to  the 
charge  made  against  him.  While  the  term 
Is  rarely  used  In  speaking  of  the  bringing  of 
the  defendant  to  the  bar  for  Judgment,  It 
would  appear,  when  so  used,  to  Imply  that  he 
was  called  before  the  court  to  answer  what 
reasons  he  had  why  Judgment  should  not  be 
entered  upon  the  verdict  returned  by  the 
jury. 

The  Judgment  is  afibmed.  All  the  Justices 
concurilng. 
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KAUOHLDIiLE  f.  7.  H.  PBIOB  ft  SONS 
et        (No.  20051.)* 
(Supreme  Court  of  Kansas.   Dee.  9^  1916.) 

(BvOabu*  hv  th«  Oourt.) 

1.  Mastib  and  Sbbtaht  «b9»K~-e:xibteitcs  or 
BaunoN— Indeevhdbnt  Gontractobb. 

A  contract,  in  form  a  lease  of  a  certain  coal 
mine  and  its  equipment,  examined,  and  found 
to  leave  the  lessees  In  the  attitude  of  Independ- 
ent contractors  respectiag  the  operation  «if  the 
mine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  TAg.  %  6;  Dec.  Dig.  «=»6.] 

2.  UAsnsK  AND  Sbbtaht  «8=>387— W  obkmew  '8 

GOMFENBATIOH  ACT— PKBSONB  LiABLS. 
The  record  falling  to  show  the  work  In 
which  the  plaintiff  was  engaged  to  have  been 
under  the  direction,  execution,  or  control  of 
the  lessor  company,  the  judgment  against  it 
must,  under  section  4  of  w  Workmen  s  Oom- 
pensation  Act  (chapter  218  of  tha  Laws  of 
1911),  be  held  erroneoos. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Dea  Dig.  «»307.] 

Appeal  from  DlBtrict  Oonrt,  Orawford 

Coun^. 

Action  by  TonI  Ifanghlelle  against  J.  H. 
Price  ft  Sons  and  another.  From  a  Jadgmeat 
for  plaintiff,  defendant  J.  B.  Bnmett  Coal  & 
Hlnli^  Company  appeals.  Beversed.^ 

SkldmoK  A  Walker,  of  Colnmbns,  and 
JfAn  P.  Curran,  of  Pittsburg,  for  appellant 
F.  B.  Wheeler,  of  Pittsburg,  for  appellee. 

WEST,  3.  The  plalntUt  sued  J.  H.  Price 
ft  Sons  and  J.  B.  Burnett  under  the  Work- 
men's GompensatJon  Act  by  reason  of  an  acci- 
dent In  a  coal  mine  where  the  plaintiff  was 
working.  Afterwards  the  J.  B.  Burnett  Coal 
ft  Mining  Company  was  snbatituted  for  J.  B. 
Burnett,  defendant,  and  from  a  Jadgment  In 
favor  of  the  plaintiff  against  both  defend- 
ants, the  Burnett  Company  appeals. 

The  plaintiff  allied,  among  other  tUngs, 
that  on  or  about  the  31st  day  of  January, 
1912,  the  X  B.  Burnett  Coal  ft  Mining  Com- 
pany, as  lessor  and  principal,  entered  into  a 
contract  with  the  James  H.  Price  ft  Sons 
Company,  as  lessee  and  contractor,  whereby 
the  Prices  were  to  mine  certain  coal  pursu- 
ant to  an  agreement  set  out  as  an  exbU>it, 
and  that  In  pursuance  of  this  contract  and 
under  the  terms  thereof  the  Prices  began  op- 
erating a  shaft;  that  a  part  of  the  business 
of  the  Burnett  Company  was  to  contract  for 
the  removal  of  coal  and  to  buy  the  outfit  of 
strip  pits  and  other  shafts,  and  buy  and  sell 
coal  on  the  market ;  that  by  the  terms  of  the 
contract  the  Burnett  Company  was  liable. 

[1.  2]  The  plaintiff  insists  that  the  decision 
in  Pottorff  V.  Mining  Co.,  86  Kan.  774,  122 
Pac;  120,  controls.  The  coal  company  con- 
tends that  under  the  Workmen's  Compensa- 
tion Act  the  principal  and  subcontractor 
cannot  be  sued  Jointly,  that  the  Pottorff  de- 
cision does  not  apply,  that  the  coal  company 
was  served  with  no  notice  of  injury  or  claim 


for  compensation,  and  no  waiver  was  shown, 
and  that  this  defendant  is  not  liable  <Ht  any 
theory.  The  claims  of  counsel  as  to  what  the 
evidence  was  are  so  diverse  that  the  tran- 
script Itself  has  been  carefully  examined, 
with  the  result  that,  aside  from  the  contract, 
the  only  evidence  foimd  touching  the  rela- 
tion of  the  two  companies  Is  that  the  Prices 
(grated  the  mine  under  the  contract,  the 
coal  company  exercising  no  control  there- 
over whatever,  and  that  the  miners  .were 
paid  by  Price  ft  Sons. 

The  contract  Is  In  form  a  lease  coTerlng 
the  mine  and  Its  mtlre  equipment,  the  work 
of  mining  to  t>e  prosecuted  continuously  and 
industriously  from  the  Ist  day  <tf  February, 
until  all  the  workable  or  mlnable  coal 
should  he  tafcm  out  Loaaees  wore  to  fur- 
nlah  ftU  posts,  ties,  caps,  and  mine  Umbera 
and  all  other  necessary  materials  to  cany  on 
a  sacoesafDl  mine  operation,  to  pay  all  oostit 
diargea,  and  wages  In  whatsoerer  natore  In- 
Toired  in  the  operatidn  of  the  mining,  to 
WOTk  the  mine  in  conqAianoe  witli  the  mining 
laws  ot  the  state,  to  permit  tbe  Isesor  or  its 
agmta  to  inaiiect  and  eumine  the  equipment 
and  mine  at  any  and  all  times,  the  develop- 
ment of  the  mine  and  ground,  tlie  work  to 
PEogress  on  lines  eBtiU)Iiflhed  by  the  mining 
engluaw  of  the  lessor,  the  mine  to  be  survey- 
ed twice  a  year  and  btueprlnti  ttiweof  fur- 
nished, the  lessee  to  permit  an  examination 
Qt  its  books  and  papers  pertaining  to  weigiuai 
and  the  daily  bulletin  from  which  miners' 
wages  .were  paid,  for  the  purpose  of  ascer- 
taining the  total  outirat  The  mine  was  to 
be  turned  back  to  the  lessor  in  good  condi- 
tio, ordinary  wear  and  tear  of  equipment 
excepted,  the  leasee  to  maintain  the  same 
at  Its  own  cost  replace  parts  broken,  and 
not  to  suffer  any  removal  thereof,  except  for 
repairs,  and  to  employ  only  competent  mm 
to  handle  the  madilnety.  The  lessees  were 
to  purchase  six  mnles  ^m  the  lessor,  and  to 
accept  and  pay  for  all  feed,  props,  and  mine 
timber  on  band  February  1,  1912,  at  actual 
cost  to  lessor,  the  mules  to  be  poid  for  In 
monthly  Installments  on  a  basis  of  10  per 
cent  of  the  net  earnings  of  the  lessee.  All 
coal  taken  out  or  removed  was  to  be  loaded 
in  railroad  cars  on  tracks  at  the  mine  on  or- 
ders of  the  lessor  and  subject  only  to  Its  dis- 
position, "one  of  the  principal  objects  of  this 
agreement  on  the  part  of  the  lessor  company 
being  to  secure  the  entire  output  from  this 
mine,  It  being  expressly  understood  that  the 
lessees  are  not  to  dispose  of  or  seU  any 
coal  In  wagon  load  lots  mined  from  said 
land,  except  to  employes  as  per  contract 
with  the  U.  M.  W.  of  A.,  and  said  lessees 
shall  pay  the  difference  between  the  U.  M. 
W.  of  A.  contract  price  per  ton  and  the 
price  per  ton  paid  to  lessees  by  lessor  un- 
der this  agreement."  The  lessee  was  to  fur- 
nish clean  marketable  coal  at  $1.2S  a  ton, 
payment  to  be  made  on  or  before  the  20tb  of 
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each  montb  for  all  coal  furnished  to  lessor 
the  preceding  calendar  month.  "Oaah  shall 
be  advanced  to  enable  the  lessee  to  meet  paj 
rolls  as  per  contract  vlth  U.  Bf.  W.  of  A.J 
but  no  money  will  be  advanced  in  excess  of 
the  value  of  the  coal  mined  on  the  date  such 
advance  Is  niad&"  The  lessee  was  to  have 
equal  ronnlns  time  .with  other  mines  men- 
tioned or  that  might  be  operated  with  the 
lessor  during  the  life  of  the  contract,  but  un- 
less the  lessee  should  furnish  dean  market- 
able coal  the  mnnlng  time  should  be  reduced 
according  to  complaints.  Mo  assignment  was 
to  be  made,  or  any  one  permitted  to  come  in 
under  the  lease,  except  upon  the  written  con- 
sent of  the  lessor.  The  tenth  paragraph  was 
to  the  effect  that  the  lessee  should  be  re- 
sponsible for  all  damages  of  every  nature 
whatsoever  done  to  persons  or  property  dur- 
ing the  performance  of  the  work,  or  arising 
from  any  negligence  of  the  lessee,  or  any 
trespass  by  It  or  Its  employes  or  agents,  the 
lessor  In  no  wise  to  be  responsible  for  any 
claim,  expense,  and  costs  In  connection  with 
such  damages  or  Injnries.  In  case  the  wage 
contract  of  district  No.  14  should  be  altered, 
and  the  cost  of  mining  should  thereby  be 
changed,  the  price  for  coal  under  this  agree- 
ment was  to  be  adjusted  so  as  to  conform  to 
su(A  change.  Any  refusal  of  the  lessee  to 
comply  with  any  provision  of  the  agreement 
for  five  days  after  the  lessor's  attention 
should  be  called  thereto  In  writing  was  to 
authorize  a  termination  by  the  latter  of  all 
rights  of  the  lessee  npon  ten  days'  written 
notice.  "But  such  termination  shall  not  re- 
lieve the  lessee  from  any  obligation  hereby 
Imposed  upon  It  except  that  of  further  pros- 
ecuting the  mining,  and  nothing  in  this  para- 
graph shall  modify  the  provisions  of  para- 
graph tenth,' "  It  .was  further  agreed,  among 
other  things,  that  James  H.  Price  should  give 
his  personal  supervldon  to  the  mine  and  the 
operation  thereof  during  the  term  of  the 
agreement.  Mention  was  made  of  a  former 
lease  of  a  part  of  the  mine  called  the  Curran- 
Patmor  part,  whlcib  lease  was  to  be  respected 
by  the  parties  to  this  contract.  Finally  It 
was  stipulated  that  all  the  property  placed 
on  the  premises  by  the  lessees  should  be  se- 
curity to  the  lessor  for  any  loss  suffered  on 
account  of  any  vMatlon  of  the  terms  of  the 
contract  by  the  lessee,  and  a  lien  thereon  was 
expressly  granted  as  if  the  mortgage  extend- 
ed thereover. 

The  trial  court  treated  the  contract  In 
question  as  evidence  of  a  partnership,  and 
instmcted  the  Jury  that,  if  they  sfaonld  And 
that  the  firm  of  Price  &  Sons  was  <^rating 
the  mine  under  and  by  virtue  of  the  contract, 
"then  and  under  such  circumstances,  It  they 
exist,  the  defendant  the  J.  R.  Burnett  Goal 
4c  Mining  Offlnpany  wlU  be  deemed  to  have 
reserved  some  control 'over  the  work  and 
Workmen  in  said  mine,  and  therefore  would 
likewise  be  subject  to  the  provisions  of  the 
W<»toen's  Compensatloa  Law  along  with 


Its  codefendants,  said  partners."  In  another 
Instruction  they  were  told  that  under  such 
circumstances  the  Burnett  Company  would 
be  Jointly  liable  along  with  the  defendant 
Arm  of  J.  H.  Price  ft  Sons  Coal  Company 
for  such  Injury.  It  Is  claimed  that  Price  ft 
Sods  were  lndei)endent  (^ratons  or  con- 
tractors, and  according  to  all  the  authorities 
whether  they  were  or  not  depends  upon  who 
had  the  right  of  control  over  the  work.  This 
was  made  plain  in  Pottorff  v.  Mining  Oo., 
86  Kan.  774,  781, 122  Pac.  120,  122.  approving 
the  definition  of  the  term  "Ind^endeut  cmi- 
tractor"  as  "one  who,  exercising  independent 
employment,  contracts  to  do"  and  does  all 
"work  according  to  his  own  methods  and 
without  being  subject  to  control  of  his  em- 
ployer,  except  as  to  result  of  his  work and 
It  was  said  that  "an  independent  contractor 
represents  the  will  of  his  employer  only  in 
the  result  Of  his  work,  and  not  as  to  the 
means  by  which  It  is  to  be  accompUahed," 
and  "the  pn^rietor  may  make  himself  liable 
by  obtaining  Uie  rl^t  to  direct  and  control 
the  time  and  manner  of  executing  the  work." 
In  a  footnote  to  State  t.  District  Court  of 
St  Louis  County,  7  N.  O.  G.  A.  1076,  citing 
numerous  authoritiee,  several  of  them  In- 
volving cases  Bcoaewhat  similar  to  the  one 
now  under  consideration,  It  Is  said  that  "the 
principal  element  whl<dt  controls  In  deter^ 
mining  the  relationship  ia^  apparently,  the 
extent  to  which  the  one  undertaking  the 
work  is  subject  to  or  free  from  the  control 
of  the  person  for  whom  the  work  Is  done," 
and  it  was  pointed  out  the  right,  and  not 
the  fact,  of  control  Is  the  determining  fea- 
ture, and  that  the  test  Is  the  same  in  com- 
pensation as  In  other  cases. 

The  company  had  a  right  to  lease  the  mine 
and  Its  equipment,  and  provide  that  the  coal 
should  be  taken  in  a  proper  manner  and 
delivered  to  the  lessOT  or  its  order,  develop- 
Ing  the  nndergronnd  work  in  directions  de- 
sirable to  the  owner,  as  indicated  by  Its 
engineer.  It  Iwd  a  lllw  riglit  to  provide  that 
a  breach  of  contract  should  work  a  termina- 
tion of  the  rights  of  the  other  party  and  to 
require  such  party  to  respond  for  all  dam- 
ages Incurred  In  the  work.  We  find  nothing 
in  the  contract  which  authorizes  the  lessor 
to  say  aught  as  to  who  shall  be  employed  In 
the  mine,  what  hours  shall  be  observed,  or 
what  wages  paid,  or  dictates  In  any  manner, 
save  to  require  compliance  with  the  plain 
terms  of  the  agreranent  by  virtue  of  which 
the  lessee  is  to  mine  and  deliver  the  coal  to 
Qie  lessor  or  Its  order.  In  the  Pottorff  Case 
the  law  stated  in  Railway  Co.  v.  Loosley,  76 
Kan.  103,  90  Pac.  990,  was  quoted  to  the  ef- 
fect that  the  fact  that  the  one  who  engages 
a  contractor  to  produce  a  S^vm  result  "jws- 
sessea  a  limited  or  partial  control  will  not 
entail  sncfa  a  liability,  if  the  contractor  la 
stIU  left  free  to  exerdae  his  own  will  g«ier- 
ally  respectUig  the  methods  and  means  <3t  ao* 
compllsblng  the  result." 

The  contract  contains  nothing  to  Indicate 
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a  partnership  to  share  mutually  la  the  profit 
or  loss  of  an  enterprise.  It  la  either  what 
It  purports  to  be,  or  else  It  Is  the  creation  of 
the  relation  of  employer  and  employe.  In 
which  case  the  lessee  was  to  act  for,  repre- 
sent, and  be  responsible  to  the  lessor  tn  the 
mining,  operations.  But  there  is  nothing  In 
the  Instrument  tending  to  show  any  thought 
or  desire  to  form  such  a  relationship.  Sever- 
al features  relied  on  In  the  Pottorff  Case  are 
wanting  here,  and  there  Is  not  present  here, 
as  there,  a  manifest  purpose  to  cloud  with 
words  a  meaning  to  be  extracted  by,  the 
seardilng  eye  of  the  law  In  spite  of  such  pur- 
pose. It  was  there  pointed  out  that  the 
agreement  conid  be  annulled  at  the  pleasure 
of  the  company,  with  or  without  default  of 
the  other  party ;  that  the  owner  might  work 
the  mines  to  their  capacity,  restrict  produc- 
tion, or  stop  the  work  altogether;  that  the 
company  owned  a  store,  and  the  employes 
were  to  purchase  all  their  merchandise  sup- 
plies and  powder  thereat.  These  features 
are  not  found  In  the  present  contract  Much 
stress  was  laid,  also,  on  the  provision  In  tbat 
case  that  the  lessee  must  quit,  should  the 
work  of  the  mines  not  be  "agreeable"  to  the 
company,  and  that  the  company  might  oper- 
ate the  mines  at  full  capacity,  or  shut  down 
witirely,  according  to  Its  own  requirements 
and  demands — features  that  are  not  In  the 
contract  before  us.  From  the  contract  Itself, 
and  from  the  meager  portion  of  evidence  ab- 
stracted, and  from  the  entire  transcript 
nothing  can  be  deduced  to  Indicate  that  any 
miner  employed  by  Price  &  Sons  had  any 
reason  to  believe,  or  even  suspect,  that  he 
was  working  for  the  Burnett  Coal  &  Mining 
Company,  and  we  are  unable  to  find  any- 
thing to  justify  the  conclusion  that  the  com- 
pany had  any  authority  over  or  responsibil- 
ity for  such  employ^a 

"It  is  not  essential  that  one  who  engageB  a 
contractor  to  produce  a  given  result  should  re- 
serve, or  should  interfere  and  take,  complete  or 
ezdnaive  control  over  all  features  of  the  work, 
to  render  him  Uable  as  a  master  of  the  con- 
tractor's servants;  but  the  fact  that  he  pos- 
sesses some  c<mtroi  will  not  neGessarily  entail 
snch  liability.  No  matter  if  the  control  go  to 
the  extent  of  conditioning  the  work  in  many  as- 
pects, still,  if  the  contractor  is  left  free  to  exer- 
cise his  own  will  generally  respecting  methods 
and  means,  he  Is  independent,  and  the  employer 
is  not  die  master  of  his  own  servants."  Rail- 
Co.  V.  Lossley,  76  Kan.  103,  121,  90  Pac 

Id  a  note  to  Messnw  t.  Bell,  etc.,  Oo.,  iS 
Ami.  Cas.  at  pages  12  and  14,  It  la  stated 
that: 

"Where  the  employ^  represents  the  wiU  of 
the  employer  as  to  the  result  of  the  work,  but 
not  as  to  the  means  or  manner  of  accomplish- 
ment, he  is  an  independent  contractor."  Page 
12.  "The  mere  fact  that  the  employer  reserves 
a  right  to  supervise  or  inspect  the  work  during 
its  performance  does  not  make  the  employe  a 
servant,  where  the  mode  and  means  of  perform- 
ance are  within  the  control  of  the  employe." 
Page  14. 

In  LafCery  v.  Gypsum  Co.,  83  Kan.  340,  111 
Pac.  498,  4S  L  B.  A.  (N.  8.)  930,  Ann.  Gaa. 


1912A,  590i  the  exertion  to  the  rule  holding 
an  owner  liable  when  the  work  is  intrinsical- 
ly or  Inherently  dangerous,  discussed  and 
applied  in  Railroad  Co.  v.  Madden,  77  Kan. 
80,  03  Pac  586,  17  L.  R.  A.  (N.  S.)  768,  was 
again  C4HiBldered  at  length,  and  numerous 
authorities  cited.  It  was  said,  however  (S3 
Kan.  362,  111  PaC  408,  45  L.  R.  A.  [N.  S.] 
030,  Ann.  Cas.  1912A.  590),  that  In  the  ab- 
sence of  legislation  upon  the  subject  the 
courts  had  not  hitherto  held  as  a  matter  of 
law  that  mining  is  so  Inherently  dangerona 
as  to  make  the  owner  liable '  for  the  negli- 
gence of  an  Independent  contractor,  where  It 
Is  not  shown  that  the  mine  was  unsafe  when 
the  contract  was  made  or  that  the  owner  re- 
served some  control  of  its  operation.  Fnmi 
this  two  members  of  the  court  dissented,  on 
the  ground  that  mining  Is  intrinsically  dan- 
gerous. A  similar  holding,  and  an  expres- 
sion by  special  concurrence  in  line  with  the 
dissent  referred  to,  may  be  found  In  Nelson 
V.  Cement  Co.,  84  Kan.  797,  116  Pac.  678. 
These  decisions  were  rendered  in  1010  and 
1011,  respectively.  In  1913  the  Le^alature 
by  section  2  of  chapter  216  of  the  Laws  of 
that  year,  amending  the  original  Compen- 
sation Act,  referred,  among  other  things,  to 
a  mine  and  all  employments  wherein  a  pro- 
cess requiring  tbe  use  of  any  dangerous  ex- 
plosive or  inflammable  materials  is  carried 
on,  "each  of  which  employments  is  hereby 
determined  to  be  especially  dangerous.  In 
which  from  the  nature,  conditions  or  means 
of  prosecution  of  the  work  therein,  extraordi- 
nary risk  to  tbe  life  and  limb  of  tbe  work- 
man engaged  therein  are  Inherent,  necessary, 
or  substantially  unavoidable.    •    •   * " 

The  views  of  counsel  as  to  the  effect  of  this 
declaration  have,  since  the  submission  of 
the  case,  been  requested,  received,  and  con- 
sidered, also  their  further  views  as  to  the 
matter  of  claim  for  compensation,  and  the 
effect  of  section  4  of  the  original  Compensa- 
tion Act  (chapter  218.  Laws  of  1911),  in- 
voked by  the  plaintiff.  Whether  or  not  the 
exception  would  apply,  and  the  lessor  as  well 
as  the  lessee  be  liable,  were  this  an  action 
for  damages  on  account  of  negligence,  need 
not  be  considered.  This  Is  an  action  for 
compensation,  the  question  of  negligence  not 
arising.  The  amended  petition  alleged  that 
J.  tl.  Price,  in  looking  after  the  plaintiff 
and  attempting  to  settle  with  him,  was  act- 
ing for  the  Burnett  Company.  After  a  de- 
murrer had  been  overruled,  an  answer  was 
filed,  consisting  of  a  general  denial,  duly 
verlOed,  thus  placing  on  the  plaintiff  the 
burden  of  showing  the  alleged  agency  of  J. 
H.  Price,  of  which  there  was  no  proof,  ex- 
cept the  contract  Itself,  the  effect  of  which 
has  already  been  determined.  Otherwise 
there  was  no  allegation  or  proof  of  any 
claim  for  compensation  made  to  the  Burnett 
Company.  The  failure  to  plead  want  thereof 
might  well  be  held  not  to  amount  to  a  waiver 
of  such  claim,  as  contended  by  the  plaintiff, 
hat  a  dedaton  on  this  point  la  rendered  on- 
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necessary  by  the  statutory  proTlglon  relied 
on — section  4  of  chapter  218  of  the  Laws  of 
1911.  This  provides  that  when  any  person 
therein  referred  to  as  principal  undertakes 
to  execute  any  work  which  Is  a  part  of  his 
trade  or  business,  or  which  he  has  contracted 
to  perform,  and  contracts  with  any  other  per- 
son, referred  to  as  the  contractor,  for  the  ex- 
ecution of  the  whole  or  any  part  of  such 
work,  the  principal  shall  be  liable  to  pay  to 
any  workman  employed  In  execution  of  the 
work  any  compensation  under  the  act  which 
he  should  have  been  liable  to  pay  if  tliat 
workman  had  been  immediately  employed  by 
bim;  that  when  compensation  is  claimed,  or 
proceedings  are  taken  against  the  principal, 
then  in  the  application  of  tbe  act  "references 
to  the  principal  shall  be  substituted  for  refer- 
ences to  the  onployer,  except  that  tbe 
amount  of  compensation  shall  be  calculated 
with  reference  to  the  earnings  of  the  work- 
man under  the  employer  by  whom  be  is  im- 
mediately employed."  Other  provisions  as  to 
liability  over  and  questions  of  pleading  are 
made,  and  subdivision  "d"  is  as  follows: 

"This  section  shall  not  apply  to  any  case 
where  the  accident  occurred  elsewhere  than  on, 
or  In,  abont  the  premises  on  which  the  prin- 
cipal has  undertaken  to  execute  work  or  which 
ere  otherwise  under  his  control  or  man^^ment, 
or  on,  in,  or  about  the  execution  of  such  work 
under  his  craitrol  or  management." 

WbatercT  may  be  the  basts  of  the  liability 
of  the  owner  In  certain  cases  Involving  em- 
ployment Inherently  dangerous,  whether  im- 
puted agency,  public  necessity,  or  other 
ground,  real  or  fictitious,  this  statute  at- 
ttxhea  no  liability  for  compensation  to  one 
who  is  not  in  the  execution,  control,  or  man- 
agement of  tbe  work  wherein  the  injury 
occurs. 

Finding  nothing  In  the  record  showing  snch 
execution,  management,  or  control  by  the 
Burnett  Company,  the  Judgment  against  this 
d^endant  must  be  xerersed.  All  the  Justlcea 
concurring. 


JOHNSON  et  aL  T.  OEDDDS  et  al.  QXo.  2827.) 

(Supreme  Court  of  Utah.  Nov.  24,  1916L  Be- 
hearing  Denied  Dec.  28,  lOie.) 

1.  Minks  and  Minbbals  «=»34— Sai^b— Gon- 
stbuction  of  contbact— payment. 
Plaintiff,  In  1901,  entered  into  a  contract 
with  defendants  to  sell  certain  unpatented  min- 
ing claims  and  the  improvements  thereon  for 
^,000.  payable  $1,000  on  the  day  of  the  con- 
tract, $1,000  on  or  before  September  2,  1901, 
$6,000  on  or  before  October  20,  1901,  $4,000  on 
or  before  July  2,  1W2,  and  the  remaining  $0,000 
payable  "only  In  the  manner  following  and  not 
otherwise,"  utat  is,  by  tbe  payment  of  a  net  one- 
half  of  the  proceeds  of  all  ores  mined  from  the 
property  after  deducting  the  expenses  of  mining, 
etc.,  and  providing  that  the  managing  and  de- 
veloping of  the  property  should  be  left  solely  to 
the  sound  and  reasonable  discretion  of  the  de- 
fendants ;  that  plaintiff,  when  the  property  was 
being  worked,  might  have  employment  ynder  de- 
fendant at  the  usual  miner's  wages;  that  on 
payment  of  the  $12,000  plaintiffs  would  deliver 


a  warranty  deed  of  title  In  fee  clear  of  Incom- 
brances,  wherenpon  defendants  would  deliver  an 
agreement  to  pay  the  balance,  and  that  on  pay- 
ment of  tbe  first  $1,000  tbe  plaintiffs  would  put 
the  deeds  in  escrow.  Defendants  made  the  first 
four  payments  amounting  to  $12,000,  and  did 
not  thereafter  operate  tbe  mine  or  obtain  any 
proceeds  from  ore  up  to  September,  lOOO,  when 
action  for  the  balance  of  $9,000  was  brought. 
Held,  that  plaintiff  could  not  recover,  since  noth- 
ing Id  the  contract  obli^ted  the  defendants  to 
develop  the  claims  wlthm  what  any  one  might 
consider  as  reasonable  time,  and  since,  there 
being  no  proceeds  from  ore,  tiie  balance  was  not 
dne.t 

[Ed.  Note^Bbr  other  cases,  see  ICnes  and 
ABnezals,  Cent.  Dig.  If  Sl-86;  Dee.  Dig. 
84.] 

2.  CoifTBAors  «=j»152— Oowsxauonow— Niaes- 

BITT. 

XTnless  it  Is  shown  that  a  contract  was  ob- 
tained by  fraud,  oppression,  or  duress,  or  that 
it  is  against  law  or  public  policy,  or  is  nncon- 
scionahle,  it  Is  the  daty  of  the  court  to  enforce 
it  according  to  its  terms,  and  it  may  not  by 
forced  constmctiim  modii^  or  disregard  it 

[Ed.  Note.— For  other  eases,  see  Contracts, 
gnt  Dig.  Si  782,  783,  788;  Dec.  Dig.  ^ 

3.  Evidence  *=»400{2)— Conthaots — Oontbm- 
.  POBANEOus  Statements. 

Statements  of  the  parties  contemporaneous 
with  the  making  of  their  contract  for  Uie  sale  of 
mining  daims  could  not  be  given  the  effect  of 
enlarging  liability  under  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1779,  1781-1788;  Dec  Dig. 
400<2).l 

4.  EvinENCB  ^»400(2)— Pabol  Evidence- 
CoNTRADionno  Terms  of  Contract. 

Contemporaneous  statements  of  the  parties 
to  a  contract  for  the  sale  of  mining  claims, 
directly  contradictory  of  the  terms  of  their  con- 
tract, would  he  given  no  force  where  It  was  nei- 
ther claimed  nor  found  that  they  were  intended 
for  or  constituted  a  modification  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  U  1770,  1781-1783;  Dec.  Dig.  «=» 
400(2).l 

5.  CONTEAOTS  *=9ie9— COWSTBUCTION— IWTBII- 

tion  of  Parties. 
Where  the  terms  of  a  contract  are  uncer- 
tain or  obscure,  the  court  not  only  may,  but 
should,  avail  Itself  of  all  tbe  legitimate  legal 
evidence  appearing  npon  the  intention  of  the 
parties  and  tbe  rights  created  on  the  one  aide 
and  the  obligations  assumed  on  the  other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  752;  Dec  Dig.  4^169.] 

0.  OoNTBACTS    ^fStlBS    —    MODIFIOATIOlf  — 

Obouhds. 

Courts  of  equity,  under  the  guise  of  con- 
struction, may  not  bo  change  or  modify  con- 
tracts as  to  impose  conditions  or  obligations  not 
express  or  dearly  implied,  thongh  such  condi- 
tions may  make  the  terms  of  the  contract  more 
equitable  and  in  accord  with  the  court's  sense  of 
justice;  nor  can  they  give  relief  merely  because 
parties  to  a  long-time  contract  did  not  provide 
for  all  [Ktssible  emet^encles. 

[Ed.  Note,— For  other  caacs,  see  Contracts. 
Cent.  Dig.  §5  732,  733,  73S ;  Dec.  Dig.  'S=>152.] 


*  Charter  Osk,  etc,  v.  Otibonie,  B  Utab,  U9,  IS 
Pac.  »3:  UclDtyra  v.  AJ«x  H.  Co,  »  UUb,  m, 
GO  Pac.  G£2:  Id..  2S  UUh.  182,  77  Pac  6U :  Maalam  v. 
Haalam.  19  Utah,  1,  E6  Fao.  2(3:  Bcfasnck  T.  Wicks, 
23  Utah,  E7<.  <S  Pac.  731. 
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7.  HmKS  AND  MiHBBAU  «=3>64^)  —  Sale  — 

TkRMS  op  FaTICENT  —  SUFFICZENGT  OF  EVI- 
DENCE. 

In  ao  actioD  to  recover  the  balance  dae  apon 
the  purchase  price  of  certain  mining  claims, 
evidence  held  not  to  sustain  a  finding  that  defend- 
ants could  have  realized  net  proceeds  in  an; 
amount  between  July,  1901,  and  September, 
1909.  out  of  which  to  pay  the  balance  according 
to  the  contract. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  151;  Dec.  Dig.  «=»549).] 

Straap,  O.  J.t  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Anostrong,  Judg& 

Actiro  l>7  Sllns  F.  Johnson  and  anotiier 
against  ^eron  Geddes  and  others.  Judg- 
ment for  platntUTs,  and  d^end&nts  appeal. 
Reversed,  and  cause  remanded,  with  direc- 
tion to  enter  Jadgmmt  dlrailsfdng  the  com- 
plaint. 

Howat,  Maonlllan  &  Nebeker.  of  Salt  Lake 
City,  for  appellants.  Wm.  H.  King  and  Sam- 
RusseU,  both  of  Salt  Lake  Gltf.  for  re- 
Bpondenta. 

PRICE,  J.  On  September  23,  1909,  the 
plaintiffs  conmienced  this  action  In  equity 
to  recover  the  sum  of  $9,000  from  the  defend- 
ants as  an  alleged  balance  due  ui>ou  the  pur- 
chase price  of  certain  mining  claims,  and 
to  have  said  sum  declared  a  lien  upon  said 
mining  <']<>inn|,  and  for  an  order  of  sale 
thereof  to  pay  said  $0,000,  etc.  The  defend- 
ants denied  the  maturity  of  the  alleged  In- 
debtedness, and.  as  a  further  defense  to  the 
action,  set  up  the  contract  entered  into  be- 
tween the  parties  concerning  the  purchase 
of  the  mining  claims  In  question,  the  terms 
of  which,  BO  far  as  material  to  this  contro- 
versy, we  shall  refer  to  hereafter.  It  Is 
not  necessary  to  set  forth  the  pleadings. 
Such  parts  as  may  be  deemed  material,  how- 
ever, will  be  referred  to  in  the  course  of 
the  opinion. 

The  conceded  facts,  briefly  stated,  are, 
that  on  the  2d  day  of  July,  1901,  the  plaln- 
tffTs  entered  into  what  may  be  termed  a 
dual  option  agreement  with  the  defendants 
whereby  the  plaintiffs  sold  to  the  defend- 
ants seven  mining  claims,  of  whlc3i  six  were 
unpatented,  together  with  the  Improvements 
theseon.  By  the  terms  of  said  agreement 
the  defendants  were  given  the  choice  to  pay 
the  sum  of  $16,000  in  full  for  said  mining 
claims  or  to  pay  the  sum  of  $21,000,  $9,000 
of  which  to  be  paid  as  hereinafter  stated. 
If  tbe  defendants  elected  to  pay  the  sum  of 
$16,000  for  the  full  purchase  price  of  said 
claims,  they  were  required  to  pay  the  same 
as  follovro:  $1,000  on  tbe  date  of  the  con- 
tract July  2,  1901 ;  $1,000  on  or  before  Sep- 
tonber  2,  1901 ;  $6,000  on  or  before  October 
20,  1901;  and  the  remaining  $8,000  on  or 
before  July  2,  1902.  Upon  the  other  band, 
if  the  defendants  elected  to  pay  the  $21,000 
for  said  mining  dalma  the  payments  were 


to  be  made  at  the  dates  and  upon  the  condi< 
ticms  foUowli^:  $1,000  on  the  date  of  the 
contract;  $1,000  on  or  before  September  2, 
1901;  $0,000  on  or  before  October  20.  1901; 
$4,000  on  or  before  July  2, 1902 ;  and  the  re- 
maining $9,000,  In  the  language  of  the  con- 
tract were  made  payable  in  the  manner  and 
upon  the  conditions  following: 

"6.  The  balance  of  the  above-named  parchaae 
price,  being  the  som  of  nine  thousand  dollars 
($9,000.00),  shall  be  paid  only  in  the  manner  fol- 
lowing and  not  otherwise~tbat  is  to  say,  on  and 
after  the  2d  day  of  July,  1902,  the  said  second 
parties,  or  their  assigns,  shall  pay  over  to  said 
first  parties,  or  their  assigns,  a  net  one-half  <V&) 
of  said  senmd  parties'  proceeds  from  said  mine, 
meaning  thereby  a  net  one-half  (%)  of  the  pro- 
ceeds of  all  ores  mined  from  said  property  after 
the  said  second  parties  have  deducted  all  mon- 
eys paid  oat  by  them  or  expenses  incurred  in 
mining,  milling,  sampling,  handling,  tran sport- 
lug,  smelting  and  marketing  said  ores." 

UiB  contract  alto  contained  the  follow- 
ing  ctHiditions: 

"B.  The  extent  and  manner  of  managing  and 
developing  said  property  shall  be  left  aoldy  to 
the  sound  and  reascmable  discretion  of  said  par- 
ties of  the  aecood  part. 

"F.  It  is  also  understood  and  provided  that 
the  parties  of  the  first  part  may  have,  if  they  so 
desire,  when  the  property  is  being  worked,  em- 
ployment thereon  onder  the  orders  and  direction 
of  said  second  party,  or  his  assigns,  so  long  as 
said  first  parties  are  competent  and  faitbfnl  and 
said  work  oontiaiies,  at  uooal  miners*  wages. 

"O.  *  •  •  And  the  parties  of  the  first 
part  agree,  upon  the  payment  of  the  twelve 
thousand  dollars  ($12,000.00)  as  above  specified, 
to  deliver  to  the  parties  of  the  second  part,  or 
their  assigns,  a  warranty  deed  containing  the 
OHual  covenants  eonveyiiw  title  in  fee  to  their 
full  undivided  interests  in  the  above-described 
premises  free  and  clear  of  all  ineombrances,  and 
suhiect  only  to  tbe  paramount  title  of  the  Unit- 
ed States  m  tbe  unpatented  claims.  Up<w  de- 
livery of  said  deed  the  second  parties  hereto 
shall  make  and  deliver  to  the  parties  of  tbe  first 
part  hereto  their  certain  contract  agreement  to 
pay  the  balance  of  the  purchase  price  named 
herein  of  nine  thousand  dollars  (^,000.00)  in 
the  manner  and  tmly  in  the  manner  provided  by 
paragraph  5.  And  the  said  parties  of  the  first 
part  further  agree  that  upon  the  payment  of 
the  one  thousand  dollars  ($1,000.00)  reauired, 
and  to-day  made^  nnder  paragraph  No.  1,  said 
deed  shall  be  placed  in  escrow  in  Salt  Lake  City, 
Utah,  to  be  delivered  to  the  said  second  parties, 
or  their  assigns,  upon  tbe  payment  of  the  oald 
twelve  thooannd  dolUirs  ($12i000.00)." 

The  deftodants  elected  to  pnrdutae  the 
mbdng  claims  for  the  sum  of  $21,(X)0,  to  be 
paid,  however,  In  the  manner  stated  In  tbe 
part  of  the  contract  we  have  set  forth  above. 
The  defendants  made  the  first  four  paymenta 
amounting  to  the  anm  of  $12,000,  and  ob- 
tained the  deed  mentioned  in  the  contract 
Upon  the  delivery  of  the  deed  the  parties 
entered  Into  the  contract  provided  for  In 
Qie  original  agreement,  tbe  material  parts 
of  which  are*. 

"In  consideration  of  the  conveyance  by  the 
second  parties  to  the  first  parti<>9  of  the  Atlas, 
Atlas  No.  1,  Atlas  No.  2,  AUas  No.  3,  Atlas  No. 
Atlas  No.  6,  and  Atlas  No.  0,  lode  mining 
ims,  In  Star  Mining  District,  Beaver  county, 
Utah,  the  ffarst  parties  hereby  promise  and  agree, 
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for  tiiemselTet  acd  tteir  aislgiii,  that  they  will 
pay  to  tbe  second  parties  or  their  assigos,  ooe- 
balf  of  the  net  proceeds  of  all  ores  mined  by  tbe 
first  parties,  or  their  assigns,  from  said  property, 
until  the  second  parties  shall  have  received  the 
sum  total  of  f9,000.00  oat  of  such  net  proceeds. 
Tbe  wordB  'net  procsedB'  aa  herdnabove  lued 
shall  be  coDstrued  an  tbe  proceeds  of  the  sales 
of  ores  taken  from  said  property  remaining  after 
the  first  parties  sbnll  have  deducted  all  moneys 
paid  out  by  tbem  or  tbeir  assiKDS  for  expenses 
incurred  in  mining,  millinK,  Bamplinic,  handling, 
transportation,  amelting  and  marketing  said 
ores.  This  contract  shall  be  deemed  and  constru- 
ed as  a  covenant  running  with  the  title  to  said 
land  and  shall  bind  tbe  grantees,  heirs  and  as- 
signs of  tbe  first  parties.  It  is  diatinctly  under- 
stood and  agreed  that  tbe  first  parties  sball  not 
be  liable  hereunder  to  pay  to  the  second  parties 
any  sum  whatever  unless  such  net  proceeds  are 
realized  by  them  out  of  said  proper^,  and  then 
only  to  the  extent  of  one-half  of  such  net  pro- 
ceeds nntit  tbe  full  snm  of  99,000.00  shall  be 
paid  to  the  second  parties." 

The  plaintiffs,  in  their  complaint,  pleaded 
only  the  legal  effect  of  the  contract*  and, 
among  other  things,  also  all^^: 

"That  said  defendants,  with  full  knowledge 
of  the  rights  of  tbe  plaintiffs  in  the  premises, 
and  of  their  obligation  to  pay  the  said  |9,000  re- 
maining due  upon  the  purchase  price  of  said 
property,  have  wUlfully  failed,  neglected  and 
refused  to  pay  said  sum,  or  any  part  thereof, 
out  of  the  proceeds  of  said  mining  property,  or 
otberwise,  and  said  defendants  with  full  knowl- 
edge as  afore»aid  of  the  rights  of  the  plaintiffs 
and  of  their  dnty  in  the  premises,  have  willfully 
failed,  neglected  and  refused  to  work,  develop  or 
operate  said  mine,  or  extract  ores  therefrom,  all 
for  the  express  purpose  of  delaying  the  pay- 
ment of  said  *9,0(>0,  and  of  defeating.  If  possi- 
ble, the  rights  of  the  plaintiffs  in  the  premises. 
That  said  defendants  have  had  a  reasonable  time 
to  pay  said  $9,000  from  the  proceeds  of  said 
mining  property,  and  have  likewise  had  a  rea- 
sonable time  to  develop  said  property,  and  to 
•ell  and  dispose  of  tbe  same;  but  to  do  either 
of  said  things  said  defendants  baTe  neglected 
and  refused  and  atill'neglect  and  refuse." 

In  support  of  the  foregoing  allegations 
the  plaintiffs,  over  defendants'  objections, 
were  permitted  to  propound  the  following 
question  and  to  receive  the  answer  thereto 
as  stated  below: 

"Mr.  Jc^nson,  from  your  knowledge  of  the 
ground  and  your  experience  as  a  mining  man, 
what  do  you  say  as  to  whether  or  not  with  but 
comparatively  slight  expenditure  ore  could  have 
been  mined  and  shipped  at  a  profit  BufRcient  to 
have  paid  your  $9,000  from  the  claims  which 
were  sold  To  the  defendants  by  you  and  I^ock- 
wood?  A.  Why,  I  think  with  an  expenditure 
of  $5,000  sinking  this  vertical  shaft,  that  the 
mine  could  have  been  paying  right  along." 

Appellants,  as  appears  from  the  evidence, 
did  not  work  the  mining  claims  after  tbe 
payment  of  the  $12,000,  did  not  receive  any 
net  proceeds  therefrom  whatever,  and  did 
not  pay  plaintiffs  any  more  money. 

The  oonrt  made  findings  of  fact  and  con- 
dnsltms  of  law  In  favor  of  tbe  [^ntiffs. 
The  principal  part  of  the  flndlngs  merely 
relate  to  the  contracta  entered  Into  by  the 
parties.  It,  however,  made  mme  additional 
findings  as  follows: 

"That  said  defendants,  Oeddes,  Snyder  and 
Beckett,  at  the  time  of  the  execution  of  said 
option  agreement  on  tbe  2d  day  of  Jnly,  19^ 


and  said  agreement  of  October  4,  1901,  repre- 
sentee! and  stated  tbes  would  immediately  work 
and  develop  said  mining  claims;  that  they  had 
sufficient  means  with  which  to  work  said  prop- 
erty; that  the  examination  made  and  caused 
to  be  made  by  them  of  said  property  showed 
that  said  mining  claima  contained  large  deposits 
of  ore  from  which,  at  an  expense  not  to  exceed 
five  thousand  ($5,000.00)  dollars,  they  could  have 
mined  and  shipped  lead,  silver  and  other  ores, 
at  a  profit,  and  discharged  said  IndebtedDess 

of  $g.ooo. 

"The  court  farther  finds  ^at  said  mining 

property  is  valuable  for  mining  purposes,  and  is 
of  a  valuation  of  at  least  $50,000;  that  it  con- 
tains valuable  deposits  of  ore  which  can  be  min* 
ed  and  shipped  at  a  profit,  and  that  if  defend- 
ants bad  worked  said  property-  and  mined  the 
ore  therein  they  could,  within  a  short  time  after 
entering  Into  said  contract,  have  paid  said  $9,- 
000  out  of  one-half  of  the  net  proceeds  of  the 
ores  mined  from  said  property,  and  by  such  pro- 
ceeds (the  oonrt  means,  proceeds  of  the  sales  of 
ores  taken  from  said  property),  remaining  after 
the  defendants  deducted  the  moneys  paid  by 
them,  or  expenses  incurred  in  mining,  milting, 
Bampling,  handling,  transporting,  smelting  or 
marketing  such  ores. 

"Tlie  conrt  further  finds  that  the  snid  defend- 
ants, f.fter  obtaining  said  option  ivA  entering 
into  said  agreements  on  October  4,  1901,  refused 
to  work  said  mining  claims,  or  to  extract  and 
remove  ore  therefrom;  that  plaintiffs,  upon  a 
number  of  occasions  between  snid  dates  and  the 
commencement  of  this  action,  rcquostefl  the  de- 
fendants to  work,  operate  and  develop  said 
property  and  to  ship  ores  therefrom  and  to  pay 
said  $9,000.  but  the  said  defendants  refoKed  up- 
on each  occasion,  and  continued  to  refuse  to 
work  said  property  or  to  miae  the  ores  thereon 
or  to  pay  said  $d.000,  or  any  part  thereof.  That 
from  the  year  1001,  when  the  defendants  ob- 
tained a  deed  to  said  premises,  until  tbe  time  of 
the  trial,  the  said  defendants  have  not  worked 
said  property  or  expended  any  sum  of  money 
thereon  or  attempted  to  develop  said  property 
or  to  ship  ore  therefrom,  but  during  all  of  said 
period  refused,  and  stQI  refuses,  to  work,  devel- 
op or  operate  said  property,  or  to.  pay  said 
$9,000;  and  the  said  defendants  give  out  and 
declare  that  they  are  under  no  obligation  what- 
ever to  either  work  said  property  or  to  ship  ore 
therefrom,  and  further  give  out  and  declare  that 
they  never  will  be  required  to  pay  the  said  $9,000, 
or  any  part  thereof,  until  they  shall  work  said 
property,  and  from  one-half  of  the  net  proceeds 
thereof  derive  a  sufficient  sum  to  pay  and  dia< 
charge  said  $9,000." 

[1,  2]  Upon  tbe  fldadings  and  conclusions  of 
law  the  court  entered  a  Judgment  or  decree 
In  favor  of  plaintiffs  for  the  sum  of  $9,000, 
with  8  per  cent,  interest  fr^m  September  1, 
1909,  amounting  to  $5,100,  declared  said  prin- 
cipal and  Interest  to  be  a  Hen  ui>ou  the  min- 
ing claims  and  ordered  them  sold  to  pay  tbe 
amount  found  due  as  aforesaid.  The  defend- 
ants appeal  to  this  court  and  here  assail  the 
findings  of  fact,  conclusions  of  law,  and 
Judgment. 

The  flndlngs,  and  especially  those  we  have 
hereinbefore  set  forth,  are  assailed  both  upon 
tbe  alleged  ground  that  they  are  not  sustain- 
ed by  the  evidence,  and  that  they  are  Imma- 
terial under  the  issues. 

The  district  conrt  seems  to  have  proceeded 
upon  the  theory  outlined  by  plaintiffs'  coun- 
sel, the  substance  of  which  may  be  stated 
thus:  That  Inasmuch  as  the  99,000  were  men- 
tioned in  the  contracta  as  being  a  part  of  the 
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$21,000  purchase  price  for  the  mlnlDg  claims, 
and  althoagh  defendants  agreed  to  pay  that 
sum  ont  of  the  net  proceeds  which  they 
,Bhonld  obtain  from  the  mining  claims,  yet 
tliat  sum  was  payable  at  all  events  within  a 
reasonable  time  after  the  deed  was  executed 
and  dellTered;  that  notwithstanding  the  de- 
fendants have  had  a  reasonable  time  within 
which  to  dereli^  said  mining  dalma  and  ob- 
tain therefrom  sufficient  net  proceeds  to  pay 
said  sum  of  money,  they,  nevertheless,  have 
failed  and  neglected  to  do  so  and  for  that 
reason  aald  sum  of  $0,000  became  due  when 
such  a  reasonable  time  had  elapsed,  which 
was  on  the  Ist  day  of  September,  1909,  or  23 
days  before  this  action  was  commenced. 
Plaintiffs*  counsel,  In  this  court,  defend  the 
jndffment  of  the  court  upon  the  theory  Just 
outlined.  In  support  of  their  contention 
counsel  refer  to  the  foUoiwlng  Utah  cases, 
namely,  Charter  Oak,  etc.,  Co.  v.  Glaboroe,  S 
Utah.  819,  15  Pac.  253,  Mclntyre  v.  Ajax 
U.  Co.,  20  Utah,  328,  60  Paa  562,  and  28  Utah, 
162,  77  Pac.  613,  Haslam  v.  Haslam,  19  Utah, 
1.  fie  Pac.  24S,  and  Scbenck  t.  Wlcka.  28  Utah, 
B76,  65  Pac  782.  Gases  are  also  dted  from 
other  JnxladtctioiuL  Inasmoidi  as  we  are 
firmly  ctmvlDCod  that  both  the  plalntUES  and 
the  defendant  must  stand  or  fall  by  tbe  tarns 
<a  Oulr  contract  m  do  not  dean  it  necessary 
to  spedally  point  ont  why  foregoing  cas- 
es are  not  coatrolllng,  much  less  do  we  deem 
It  necessary  fa>  review  any  of  them.  In  this 
ccnmectlon  we  also  desire  to  rtate  that  wlille 
plaintiff's  oonnsel  have  filed  an  elabrarate 
brief  and  argnment^  yet  we  shall  not  attempt 
to  foUow  and  answer  thdr  argnments  except 
as  that  is' done  in  tbe  statemoits  made  In 
tbe  coarse  of  this  iipiuUHi. 

At  die  tbresbold  of  this  Cantrorersy  we 
are  again  reminded  that  courts  ate  created 
to  eotoKe  and  not  to  make  contraicts.  In 
toiler  words,  nnleas  it  is  shown  that  tbe  con- 
ttact  In  Queetloin  was  obtained  by  fraud,  op- 
presston,  or  dnzees,  at  that  it  is  against  law 
or  public  policy,  or  is  unconscionable,  it  la 
the  duty  of  the  conrts  to  enforce  it  according 
to  Its  terms  and  not  by  forced  cmstmctlon 
to  modify'  or  dlsr^rd  it  The  terms  of 
the  contract  In  questi(Mi  here,  as  we  view 
them,  lire  so  explicit,  so  plain,  and  are  ex- 
pressed in  such  apt  and  clear  language  that 
there  really  is  nothing  for  a  court  to  con- 
strue. It  Is  true  that  the  district  court  made 
certain  flndinge,  among  others,  that  when 
the  <^tlon  agreement  was  entered  into  in 
1901  some  of  the  defendants  made  certain 
statements  to  the  effect  that  they  would  "Im- 
mediately work  and  develop  said  mining 
claims,"  etc.  That  finding  la  assailed.  It 
must  not  be  overlooked  that  the  finding  re- 
lates to  the  time  when  the  original  option 
agreement  was  entered  Into,  namelyj  in  1901. 
Now,  by  reference  to  that  agreement  It  will 
be  seen  that  the  finding  is  in  the  very  teeth 
of  Its  terms.  Id  that  agreement  it  is  pro- 
vided: 
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"The  extent  and  manner  of  managing  and  de- 
veloping said  PKvertj  shall  be  left  solply  to 
the  sound  and  reasonable  dlBcretion  of  said 
parties  of  the  second  part  [defendants]." 

[3, 4]  ForOier  it  was  provided  that  "when 
the  property  is  being  worked"  the  plalntUfs 
shall  be  given  employment,  etc.  Flaintlffs* 
counsel,  however  (and  it  seems  the  district 
court  took  their  view),  insist  that  notwith- 
standing the  fact  that  plaintiffs  then  agreed 
that  the  working  and  development  of  tbe 
mining  claims,  as  well  as  "the  extent  and 
manner"  thereof,  ahoald  be  left  to  the  Judg- 
ment or  discretion  of  tbe  defendants,  yet 
8u<^  should  be  the  case  only  If  tbe  work  and 
devel<^ment  should  comport  with  the  wishes 
or  judgment  of  the  plaintiffs,  or  the  Judgment 
of  some  court  to  which  the  matter  might  be 
submitted.  True,  the  court  finds  tjuit  cer- 
tain statements  were  made,  but  such  state- 
ments, if  made  at  all,  were  also  found  to 
have  been  contemporaneous  with  the  mak- 
ing of  the  contract,  and,  under  elementary 
rules  of  evidence,  can,  therefore,  not  be 
glvffli  the  effect  of  enlar^ng  tbe  liability 
under  tbe  contract.  But  the  statements  can 
be  given  no  force  or  ^ect  for  the  simple  rea- 
son that  they  are  directly  contrary  to  and 
hence  contradictory  of  the  terms  of  the  con- 
tract, and  for  tbe  further  reason  that  it  Is 
neither  claimed  nor  found  that  they  were  In- 
tended for  or  constituted  a  modification  of 
the  contract.  Neither  can  the  other  findings 
of  the  court,  except  those  relating  to  the  con^ 
tract,  be  given  any  effect  for  the  obvious  rea- 
son that  the  rights  of  the  parties  must  be 
determined  from  the  terms  of  the  contract 
alone.  It  is  quite  true  that  where  the  terms 
of  a  contract  are  uncertain  or  obscure  the 
court  not  cmly  may,  but  it  ought  to,  avail  It- 
self of  all  legitimate  legal  evidence  which 
will  shed  light  upon  the  Intention  of  the 
parties  and  upon  the  rights  granted  upon  the 
one  side  and  tbe  obligations  assumed  upon 
the  other.  A  court  may,  however,  not  receive 
evidence  for  the  sole  purpose  of  enlarging 
the  rights  upon  the  one  side  and  increasing 
the  obligations  upon  the  other.  Nor  may 
a  court  do  that  simply  because  the  provisions 
of  the  contract  in  Its  judgment  should  have 
been  made  more  equitable. 

[5,  6]  Let  us  pause  for  a  moment  to  see 
what  the  contract  says  concerning  the  rights 
of  the  plaintiffs  and  tbe  duties  or  obliga- 
tions assumed  by  the  defendants.  In  the 
first  option  agreement  it  is  made  as  plain  as 
the  English  language  can  make  It  that  the 
$9,000  "shall  be  paid  only"  out  of  the  "net 
one-half  of  the  proceeds  of  all  ores  mined 
from  said  property."  Then  follows  the  pro- 
vision that  the  defendants  shall  determine 
the  "extent  and  maimer"  of  the  development 
work.  In  another  part  of  the  option  agree- 
ment It  was  again  provided  that  the  |9,000 
shall  be  paid  "in  tbe  manner,  and  only  In 
the  manner,  provided  for  by  paragraph  6," 
which  paragraph  we  have  quoted  in  full. 
Theq  again  in  the  final  contract,  which  va» 
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made  and  delivered  pursnant  to  the  option 
contract  and  after  or  contemporaneous  with 
the  deed  to  the  mlnhig  claims,  after  again 
providing  that  the  $9,000  shall  be  payable 
only  out  of  one-half  of  the  net  proceeds,  It 
Is  said: 

"It  is  distincd;  understood  and  agreed  that 
the  first  parties  [the  defendants]  shall  not  be 
liable  faereonder  to  pay  to  the  second  parties 
any  sum  whatever  unless  said  net  proceeds  are 
realized  by  them  out  of  said  property,  and  then 
only  to  the  extent  of  one-halt  of  such  net  pro- 
ceeds until  the  full  sum  of  $fl,000  shall  be  paid 
to  the  second  parties  [the  plainti&].*' 

In  <nder  to  secure  the  $9,000.  regardless 
of  the  time  when  the  ore  shall  be  mined  and 
the  net  iwoceeds,  if  any,  obtained,  the  par- 
ties In  that  contract  also  provided: 

"This  contract  shall  be  deemed  and  cMistrued 
us  a  covenant  running  with  the  title  to  said 
land  and  shall  bind  the  grantors,  heirs  and  as- 
signs of  the  first  parties." 

Considering,  therefore,  all  of  the  provisions 
of  the  contract  together  It  is  quite  clear  that 
It  was  assumed  by  all  the  parties  that  it 
mie^t  not  oDlj  be  a  long  time  before  one-half 
of  the  net  proceeds  woahl  be  obtained  In 
sufficient  quantities  to  pay  the  $9,000.  but 
that  tt  was  possible  that  one-half  of  the 
proceeds  might  not  reach  that  sum  at  any 
time.  This  Is  made  clearer  still  when  refer- 
ence l8  bad  to  the  purchase  price  that  was 
fixed  in  the  two  options.  In  one  the  defend- 
ants could  obtain  the  mining  claims  by  pay- 
ing $16,000  in 'full  therefor.  They  declined 
to  pay  that  amount,  but  elected  to  pnrdiase 
under  the  other  option  by  the  terms  of  which 
they  were  required  to  pay  only  $12,000  of 
their  own  money,  but  were  required  to  pay 
an  additional  $9,000  (which  was  $5,000  more 
than  the  first  option),  but  they  were  required 
and  agreed  to  pay  said  $9,000  only  out  of 
coie-hfUf  of  the  net  proceeds  to  be  derived 
from  the  m^n^iig  claims.  Notwithstanding 
the  fact,  bowever,  that  the  plaintUte  were 
willing  to  sell  the  mining  claims  for  $16,000 
in  full,  one  of  the  plaintiffs  testified  that  the 
claims  were  worth  $60,000  at  the  Ume  they 
were  sold,  and  were  worth  that  at  the  time 
«f  the  txlaL  Plaintiffs,  however,  gave  ttie 
defendants  the  option  to  purchase  the  mining 
claims  for  $12,000  in  money  regardless  of 
whether  that  amount,  or  any  amount,  was 
realized  out  of  the  property,  and  for  an  addi- 
tional $9,000  making  the  purchase  price 
$21,000,  but  agreed  that  the  $9,000  should 
be  paid  only  out  of  one-half  of  the  net  pro- 
ceeds, if  any,  obtained  from  the  mining 
claims.  The  defendants  agreed  to  the  latter 
proposition,  paid  the  plaintiffs  $12,000  as 
agreed,  but  paid  no  more  and  have  never 
worked  nor  developed  the  mining  claims  nor 
have  realized  any  net  proceeds  therefrcHn. 
Xhe  defendants  did  not,  certainly  not  in  ex- 
press terms,  agree  to  work  and  develop  the 
mining  claims.  No  doubt  it  was  their  inten- 
tion to  do  that,  and  no  doubt  it  was  assumed 
by  the  plaintiffs  that  they  would  do  so. 
There  ii^  however,  nothing  In  the  omtract, 


that  obligates  the  defendants  to  do  so  at  any 
time  nor  within  what  any  one  else  might  con- 
sider to  be  a  reasonable  time.  If  the  plain- 
tiffs had  desired  such  a  contract  they  should 
have  demanded  it  when  the  <^tion  was  given 
to>  the  defendants,  and  the  latter  could  then 
either  have  accepted  or  declined  the  proposed 
conditions.  It  is  too  late  to  impose  conditions 
after  a  new  contract  has  been  entered  into 
which  supersedes  the  old  one. 

But  there  is  still  another  reason  why  the 
district  court's  construction  of  the  contract 
in  question  cannot  prevail.  Under  the  con- 
tract no  payments  were  due  nor  could  become 
due  until  the  defendants  had  obtained  at 
least  some  net  proceeds.  If  they  had  worked 
the  mining  claims  during  all  of  the  years 
from  1901  to  the  present  time,  and  had  ob- 
tained no  net  proceeds,  nothing  would  be  doe 
under  the  terms  of  the  contract,  and  If,  dur- 
ing  that  time,  they  bad  obtained  net  pro- 
ceeds in  any  amount  less  than  $18,000,  the 
plaintiffs  would  have  been  entitled  to  only 
one-half  of  the  amount  realized,  whetbw  that 
amount  was  $1,000  or  $10,000,  or  any  other 
sum  less  than  $18,000.  If,  ttierefore,  the  de- 
fendants bad  obtained  net  proceeds  from  the 
mining  dalms  and  bad  tailed  or  n^ected 
or  refused  to  pay  plalnttflEs  one^ialf  tberec^ 
the  plaintiffs  cooid  have  sued  for  and  recov- 
ered said  one-half  and  no  more^  and  the  bnr> 
den  of  proof  in  sue'  an  action  wonld  bare 
been  upon  them  to  establish  that  the  defend- 
ants had  realized  net  proceeds,  and  the 
amount  thereof.  The  district  court,  however, 
held  fliat  In  view  that  the  plalntUEs  did  not, 
within  a  reasonable  time,  work  and  develop 
the  mining  clalipw,  and  therefore 'did  not  to 
an  absolute  c«taln(7  demonstrate  the  tuet 
that  they  could  not  obtain  net  proceeds  from 
the  datms,  for  that  reason  they  should  be 
required  to  pay  the  whole  $9,000  with  legal 
Interest  from  Septemt>er  1,  1901,  Qm  date 
when,  according  to  the  Judgment  at  tbe  dis- 
trict oonrt,  a  reasonable  time  bad  elapsed. 
This  is  not  a  case  where  one  party  to  a  con- 
tract may  sne  and  recover  before  his  dalm 
has  matured  under  the  terms  of  the  contract 
upon  the  ground  that  the  other  party  to  the 
contract  has,  by  his  own  act,  deprived  him- 
self ot  the  ability  to  perform  according  to 
the  terms  of  the  contract  when  It  bas  matur- 
ed. Here  the  parties  made  ample  provision 
in  the  cmtract  that  suf^  a  condition  could 
not  arise.  The  def^dants  can  never  pre- 
vent the  plaintifCs  from  having  recourse  to 
the  mining  claims  in  case  there  are  net  pro- 
ceeds derived  therefrom.  Neither  can  they, 
under  the  terms  of  the  contract,  have  re- 
course against  the  defendants  personally,  nor 
against  the  mining  claims,  uuleas  and  until 
either  the  defendants,  or  some  one  who  claims 
under  them,  obtain  some  net  proceeds  from 
the  Tpining  claims.  This  1b  their  contract, 
and  they  must  abide  by  it. 

It  is,  Iwwever,  suggested  that  if  ttiis  con- 
clusion Is  sound,  then  the  defendants  ma/ 
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never  pay  the  |0,000,  and  can  never  be  com- 
p^ed  to  do  80,  although  tb^  lurid  and  enjoy 
the  mining  daims.  There  are  several  an- 
swers to  that  contention.  The  first  one  la 
that  nnder  the  terms  of  tlie  atnement  the 
defuidants  did  not  obligate  thanselves  to  pay 
unless  and  mrtU  they  realised  net  proceeds 
from  the  mining  dalms.  Secondly,  that  they 
did  not  agree  to  pay  the  |9,000  out  of  tbe  net 
proceeds  a  reasonable  time,  or  at  any 

time,  noless  they  should  first  realize  the  net 
proceeds.  Nor  did  they  obligate  themselves 
to  work  tbe  mining  claims  within  a  reaBODa<- 
hie  time,  nor  within  a  spedfled  time,  or  at 
alL  That  was  a  matter  taken  for  granted 
by  tbe  plalntUta,  bat  not  agreed  to  by  the 
deftttdants,  and  benee  Is  not  a  part  of  the 
<Allgation8  assumed  by  tbem.  The  third 
answer  is,  that  if  the  defoidants  have  In 
any  way  twrached  tiie  terms  or  ecodittwiB 
of  their  contract  tbe  plaintUb  may  sue  and 
recover  soch  damages  as  they  may  have  sus- 
tained fberflby,  precisely  the  same  as  they 
would  have  to  do  in  case  of  a  breacli  of  any 
atbet  oontmcL  Ooorts  of  law  are  always 
open  for  sndi  actions,  and  courts  of  equity 
may  act  only  when  tbe  remedy  at  law  is  in- 
adequateb  Again,  courts  of  equity  may  not, 
under  the  guise  of  coostructioo,  so  change  or 
modify  contracts  as  to  impose  conditions  or 
obligations  not  eiqpressed  or  clearly  imidled, 
although  sudi  condlti<His  or  modifications, 
in  the  judgment  of  tbe  court,  may  make  the 
terms  and  condlti(ms  of  the  contract  more 
equitable  and  more  in  accord  with  the  court's 
sense  of  justice.  Where  the  terms  and  condi- 
tions of  a  contract  are  not  unconscionable, 
and  no  fraud,  duress,  or  misrepresentation  is 
claimed,  the  courts  must  enforce  all  contracts 
as  the  parties  have  made  them  and  not  as 
the  court  thinks  they  should  have  been  mad& 
Neither  can  a  court  of  equity  ^ve  relief 
merely  because  under  a  long-time  contract 
the  parties  did  not  foresee  and  provide  for 
all  possible  emergencies  that  might  arise. 
Under  the  contract  la  question  the  defend- 
ants no  doubt  paid  the  $12,000  for  the  mining 
claims  In  the  hope  and  expectation  that  they 
could  make  a  profit  out  of  them,  and  the 
plaintiffs  were  willing  to  sell  the  claims  for 
$16,000  In  money  in  full  payment  or  for 
$12,000  in  money  with  the  promise  that  they 
should  receive  $9,000  additional  out  of  one- 
half  of  the  net  proceeds  that  should  be  ob- 
tained from  the  claims.  The  defendants  were 
not  willing  to  risk  $16,000  but  were  willing 
to  take  the  chance  of  getting  back)  their 
$12,000,  while  the  plaintiffs  were  willing  to 
take  tbe  $12,000,  and  also  take  tbe  risk  of 
getting  $9,000  In  addition  out  at  the  net  imn>* 
ceeds  that  should  be  derived  from  the  min- 
ing claims  in  case  any  net  proceeds  Aould 
be  obtained  therefrom.  The  plaintiffs  took 
It  for  granted,  however,  that  the  necessary 
net  proceeds  would  be  realised.  We  can  see 
nothing  unfair  nor  unjust  In  such  a  contract, 
although  tt  afterwards  develops  that  for 


eight  years  or  more  the  defendants  made  no 
effort  to  work  or  develop  the  property  for 
which  they  had  paid  $12,000  In  cash. 

[7]  But  even  though  It  were  conceded  that 
the  district  court's  thwry  were  correct,  yet 
the  fact  that  the  defendants  could  have  real- 
ised net  proceeds  in  any  amount  betwem  July, 
1901,  and  September,  1909,  in  our  judgment, 
is  not  established.  When  one  of  the  plalntifEs 
was  testifying  he  was  questioned  with  regard 
to  whether,  in  his  judgment,  the  mining 
daims  ocmld  bave  been  worked  so  that  th^ 
would  have  yielded  "proStB  sufficient  to  have 
paid  your  $8,000."  He  answered  thus: 

"Why,  I  think  with  an  expenditure  of  $S,000 
sinking  this  vertical  shaft  that  the  mine  could 
have  been  paying  right  along." 

While,  according  to  the  view  we  have 
taken,  that  evidence  Is  wholly  beside  the 
question  which  controls  here,  yet  where  Is 
there  anything  on  or  between  the  lines  of  the 
contract  sued  on  which  required  the  defoid- 
ants  to  expend  $6,000,  or  any  other  sum,  to 
sink  a  abaft?  That  matter  was  expressly 
left  to  their  own  judgment  M<n«over,  as 
already  pointed  out,  a  complete  answer  to 
the  contention  that  the  $9,000  are  due  and 
payable  la  the  condition  of  the  contract  that 
If  the  defendants  bad  worked  the  mining 
claims  for  any  number  of  years  and  up  to 
the  present  time,  or  would  continue  to  work 
them  for  any  length  of  time  In  the  future, 
and  they  had  obtained  no  net  proceeds,  w 
should  obtain  none,  plalntm  would  tiave  no 
rUht  of  action ;  and  in  case  they  had  obtain- 
ed net  proceeds  in  the  past,  or  should  ob- 
tain some  in  the  future^  idalntlffs'  right  of 
recovery  would  be  limited  to  one-half  there- 
ofl  untU  they  had  obtained  $9,000.  Now, 
plaintiffs  concede  that  no  net  proceeds  have 
been  obtained,  and  further  testify  that  In 
order  to  make  the  mine  pi^,  that  ia,  to  obtain 
any  net  proceeds  therefrom  defendants  would 
have  to  expend  an  additional  $0,000,  and  in 
the  very  teeth  of  those  facts  contend,  and  the 
court  found,  that  the  $9,000  were  due  with 
$6,100  accrued  interest.  We  confess  our 
entire  inability  to  see  how  this  can  be  due 
under  the  contract  without  disregarding  Its 
terms  upon  the  one  hand  and  without  im- 
posing duties  up<Hi  tbe  defendants  not  as- 
sumed by  them  upon  the  other.  Much  evi< 
denoe  was  admitted  and  considered  by  the 
court  regarding  the  condition  of  the  mining 
claims  and,  their  probable  value.  In  our 
judgment  that  evidence  is  without  any  force 
whatever.  The  parties  have  expressly  agreed 
upm  the  price  to  be  paid  which,  tar  the 
purposes  of  this  case,  must  be  assumed  was 
deemed  the  reascmable  value.  Moreover, 
tbe  parties  ha^  fixed  the  time  and  manner 
of  paying  the  purchase  price,  and  we  cannot 
understand  how  Uie  craditiMi  of  the  mining 
(Oatms  or  their  speculative  value  cai^  be 
given  any  effect  in  coaostralng  the  language 
empkqwd  In  the  contract  MWd  on.  We  have 
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thus  refrained  from  referring  to  tbe  evidence 
just  mentioned. 

The  real  question  In  thla  case  may  thns 
be  Tlewed  from  any  angle,  and  still  we  ar- 
rive at  the  same  conclusion,  namely,  that 
under  the  contract  the  defendants  did  not 
obligate  themselves  to  do  tbe  tilings  the 
district  court  has  required  of  them,  and  hence 
the  Judgment  of  that  court  cannot  be  sus- 
tained. 

In  conclusion  we  desire  to  add  that  coun- 
sel for  the  defendants  bave  referred  to  the 
case  of  Consolidated  Arizona  Smelting  Co.  v. 
Hlnchman,  212  Fed.  813,  129  C.'  C.  A.  267. 
A  perusal  of  that  case  has  convinced  us  that 
it  Is  very  much  In  point  In  favor  of  the  con- 
tentions of  the  defendants,  and  Is  in  harmony 
with  the  conclusions  that  we  liave  reached. 
It  is  not  necessary,  however,  to  do  more 
than  refer  to  the  case.  i 

The  judgment,  for  the  reasons  stated,  is 
reversed  and  the  cause  Is  remanded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  set  »Rlde  Its  findings  of  fact  and 
conclusions  of  law  In  bo  far  as  they  are  in 
conflict  with  this  opinion,  and  to  substitute 
others  which  are  In  accordance  with  the 
views  herein  expressed,  and  to  enter  Judg- 
ment dismissing  the  comi^alnt.  AK>ellant 
to  recover  coats. 

Mccarty,  J.  I  concur,  it  is  a  recogniz- 
ed rule  at  law  that  where  a  contract  Is  sus- 
c^tlble  of  two  conBtructions,  each  of  which 
iB  probable,  or  Its  meanlmc  otherwise  ren- 
dered doobtfal,  the  court.  In  order  to  con- 
strue the  G<Mitract  so  as  to  give  It  the  mean- 
ing and  effect  the  parties  who  made  It  In- 
tended tliat  it  sbonld  have,  will  place  it- 
eel^  as  nearly  as  can  be  done,  In  the  posi- 
tion of  the  parties  "by  admitting  evidence 
of  the  snrronnding  facts  and  drcumstances, 
tbe  nature  of  the  subject-matter,  the  relation 
of  the  parties  to  the  contract,  and  the  ob- 
jects sought  to  be  accomplished  by  the  con- 
tract" 2  Page  on  Contracts,  {  1123.  It  is 
also  a  well-recognized  role  of  construction 
that  a  contract  should  be  con^dered  and  con- 
strued as  an  entirety  and  should  be  inter- 
preted so  as  to  give  effect.  If  possible,  to 
each  provision  therein  contained.  By  fol- 
lowing and  applying  these  familiar  rules  of 
construction  In  construing  the  contract  un- 
der conslderatioti,  the  uncertainty,  If  any,  of 
its  proiialons  is  more  apparent  than  real, 
and  Its  meaning—the  intention  of  the  parties 
making  it — ^Is  reasonably  plain  and  free  from 
doubt. 

The  record  shows  that  some  time  about  the 
first  of  the  year  1900,  the  exact  date  Is  not 
given  nor  Is  it  material,  plaltitlfl^s  entered 
Into  a  contract  with  one  W.  B.  Sloan  where- 
by they  were  given  an  oi)tloD  for  two  years 
to  purchase  a  portion  of  the  mining  claims 
involved  In  this  litigation.  The  group  then 
ccHisisted  of  one  patoited  and  two  unpatented 
Claims.  The  court  found,  and  the  evidence 


shows,  tliat  Sloan  "agreed  to  sell  and  con- 
vey said  claims  to  plaintiffs  for  the  sum  of 
$S,000,  and  plaintiffs  thereon  paid  tbe  sum 
of  $600  to  liim,  and  tbe  said  Sloan  placed 
a  deed  in  escrow  with  the  Wells-Fargo  Com- 
pany, Bankers,  Salt  Lake  City,  Utah,  to  be 
delivered  to  tbe  plaintiffs  upon  payment  by 
them  of  the  further  sum  of  $4>&00. 

Plaintiffs,  immediately  after  tbe  execution 
of  their  contract  with  Sloan,  to<^  possession 
of  the  property,  commenced,  and,  continuous- 
ly for  15  months  thereafter,  prosecuted  de- 
velopment work  thereon.  It  is  admitted,  and 
the  record  shows,  that  prior  to  the  time 
plaintiffs  took  possession  of  the  property  a 
lai^e  amount  of  work  had  been  done  thereon. 
Respondents  (plaintlfls  below)  In  tbelr  print- 
ed brief  say: 

"These  dalms  bad  been  worked  prior  to  1901 
for  many  years,  and  more  than  $30,000  worth  «f 
work  had  been  done  on  the  same." 

There  was  an  iodine  800,  and  one  300,  feet 
in  depth  and  several  perpendicular  shafts 
ranging  In  aepth  from  SO  to  200  feet^  besides 
omnerons  drifts  and  tunnels  oa  tba  property. 
Plaintiffs,  immediately  after  taking  posses- 
sion, located  fimr  claims  contiguous  to  tba 
property.  A  United  States  patent  was  later 
on  procnred  for  tbe  six  nnpatenlxd  daims  by 
and  at  ftie  defendants*  expense.  I>ai4i^  the 
ICE  months  plaintlCFs  were  at  woife  on  the 
property  they  expended,  In  addition  to  their 
time  and  labor,  $3,S00  In  cash  In  their  efforts 
to  make  the  enterprise  a  going  and  paying 
concern. 

SUas  F.  Johnson,  one  of  the  plalntlflb,  who 

Is  a  practical  mining  man  of  long  experience, 

testified  in  part  as  follows: 

"Lockwood  and  I  put  in  about  16  months* 
work;  we  had  some  hired  men ;  we  spent  about 
$3,500  there  besides  our  own  time.  That  was 
cash.  *  *  *  We  didn't  spend  much  on  the 
four  claims  we  located.  As  a  matter  of  fact, 
the  four  claims  didn't  cmt  ns  anvthfng  except 
tbe  expense  of  making  the  locations.  *  *  • 
Mr.  Lockwood  and  I  worked  there  for  16  montlu 
practically  every  day.  •  •  •  We  didn't  keep 
on  because  it  was  impomnble  to  get  the  ore  out 
of  this  long  indine.  We  spent  at  least  six 
months  trying  to  straighten  it  up  and  dean  the 
waste  out  of  It  in  order  to  get  tne  ore,  and  we 
couldn't  make  a  success  of  it  after  we  did  it, 
*  *  *  I  gave  an  option  on  the  property  for 
$16,000  for  the  simple  reason  I  hadn't  the  moo* 
ey  to  develop  it." 

The  only  condnatcoi  dedndble  from  these 
facts,  as  I  read  tibe  record,  is  that  this  group 
of  mining  claims  could  not,  without  tbe  ex- 
penditure of  a  large  sum  of  money,  be  placed 
on  a  paying  basis;  and  even  with  an  outlay 
of  large  sums  of  money  there  was  nothing  In 
the  then  condition  and  appearance  of  the 
property  to  justify  more  than  a  vague  hope 
or  belief  on  the  part  of  the  plaintiffs  that 
mercliantable  ore  would  be  found  in  sufficient 
quantities  to  more  than  pay  the  running  ex- 
penses of  working  the  mine.  That  such  was 
the  opinion  of  the  plaintiff  Johnson,  who  tes- 
tified as  a  witness  In  tbe  case,  I  think,  la 
too  plain  to  admit  of  swioas  argument.  Bis 
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testimony,  considered  in  couoeetlon  with  the 
somewhat  anusual  favorable  terms  In  the 
contract  providing  how  the  flnal  payment  of 
|9,000  may  be  made,  I  think,  shows  this. 

Reference  Is  made  to  a  c(^y  of  a  written 
report  Introduced  In  evidence  by  plalntlfCs 
that  was  made  by  a  civil  errgineer  and  min- 
ing expert  of  the  result  of  an  examination 
he  made  of  the  property  and  samples  of  ore 
taken  therefrom  and  assayed.  Jnst  prior  to  or 
about  the  time  the  Cfuitract  in  questltxi  was 
executed.  The  report,  among  other  some- 
what extravagant,  and,  in  view  of  the  evi- 
dence of  Silas  F.  Jottnson,  one  of  the  plain- 
tiffs, who  was  ftunlUar  with  every  incline, 
shaft,  drift,  and  tunnel  In  the  mine,  and  the 
amoont  and  character  oi  the  ore  ex];>osed,  I 
mi^t  add.  reckless  and  misleading  state- 
ments therein  set  forth  contains  the  follow- 
ing respecting  the  tonnage  and  value  of 
"high-grade"  <nres  exposed  In  the  mine,  name- 

"In  the  two  iDcIinee  mentioned,  limiting  the 
measnremest  severely  on  an  estimate,  the  ton- 
nage practically  in  sight  can  safely  be  consid- 
ered as  800  tons  of  an  average  value  of  |30  per 
ton.  In  extracting  this  it  wiU  be  neoessary  to 
take  oat  an  equal  amount  of  waste.  The  ex- 
pense of  mining  this  in  a  small  way  will  be 
ni^,  about  f2  per  ton: 

Mining    2.00 

Haulhig  to  MiUord   1.26 

Freight   ABO 

Sampling  and  smelting   6.00 

f  12.76 

—leaving  a  net  profit  of  |17.26  per  ton,  or 
$8,626.  There  is  every  probability  that  when 
this  ore  is  extracted  an  equal  tonnage  will  be 
exposed,  and  that  this  will  continue  indefinite- 
ly.™  *  • 

"The  showing  at  the  bottom  of  the  SOO-foot 
IndAne  shaft  is  extremely  favorable  for  a  very 
large  tonnage.  ■  The  recent  development  does 
not  show  the  width  of  the  ore  body  except  to 
ttie  extent  that  it  ia  greater  than  20  feet.  The 
surface  of  the  vein  matter  directly  above  this 
point  is  100  feet  or  more  across,  and  a  c<Hn- 
paratively  small  amount  of  work  below  wonld 
probably  open  tonnage  to  furnish  a  200-ton  mill 
indefinitely.  The  profit  that  could  be  realized 
on  the  operation  of  the  200-t(m  concentrator 
on  ore  of  the  grade  now  nposed  would  be: 
•  *  *  Net  profit  per  month,  ¥28320.00." 

Tbia  report,  In  so  far  as  it  deals  with  the 

amount  and  valne  of  the  ores  exposed  in  the 
mine,  is  manifestly  unreliable  and  mislead- 
ing. It  Is  a  matter  of  common  knowledge  to 
all  parties,  and  their  numbers  are  legion, 
who  have  had  experience  in  and  are  familiar 
In  a  general  way  with  the  mining  industry  In 
this  and  adjoining  states,  that  a  mine  con- 
taining the  amount  and  character  of  ore  de- 
scribed in  the  report  aa  being  exposed  and 
partially  blocked  out  could  readily  have  been 
sold  for  many  times  the  price  named  In  the 
c(Hitract.  While  the  defendants  may  have 
been,  and  probably  were,  misled  by  the  report 
respecting  the  amount  and  the  character 
■of  the  ore  exposed  and  the  value  of  the 
mine,  it  Is  manifest  that  plaintiffs  were  not. 
In  any  respect,  misled  by  it  Their  wilUng- 
iien  to  dispose  of  the  property  tar  118,000, 


payable  in  Installments,  at  intervals  covering 
a  period  of  one  year,  as  provided  in  a  con- 
tract executed  by  the  parties  contemporane- 
ously with  the  contract  under  consideration, 
or  for  $21,000  as  provided  in  the  contract 
here  Involved,  namely,  $12,000  in  cash  and  $9,- 
000  payable  from  the  "net  proceeds"  of  ores 
rained  and  "not  otherwise,"  Is  very  persua- 
sive, if  it  does  not  conclusively  show  that  In 
their  opinion  values  placed  on  the  mine  in 
excess  of  $16,000  were  largely,  if  not  entire- 
ly, speculative  and  conjectural  Moreover,  It 
Is  Inconceivable  that  Sloan  would  have  part- 
ed with  mining  property  containing  the  ex- 
tensive bodies  of  commercial  ore  mentioned 
la  the  report  and  there  described  as  being 
e3q)o6ed  and  partially  blocked  out  for  $5,000, 
giving  the  parties  purchasing  it  2  years  in 
which  to  pay  $4,500  of  the  purchase  price 
and  that  plaintlfib  wonld  have  expended 
thereon  $3,600.  besides  15  months  of  their 
time  and  labor,  without  being  able  to  take 
out  sufficient  of  this  hlgh-^de  shipping  ore 
to  pay  the  running  expenses  of  operating  the 
mine.  Aa  considerable  importance  s^ms  to 
be  attached  to  the  report  and  as  it  Is  practi- 
cally the  only  matter  in  the  record  that  In 
any  sense  tends  to  support  the  finding  of 
the  trial  court,  that  the  property  "contains 
valuable  deposits  of  ore  which  can  be  mined 
and  shipped  at  a  profit,  ond  that  if  defend- 
ants had  worked  said  property  and  mined 
the  ore  therein  they  could,  within  a  short 
time  after  entering  into  said  contract,  have 
paid  said  $0,000  out  of  one-half  of  the  net 
proceeds  of  the  ores  mined 'from  said  prop- 
erty," I  shall,  for  the  purpose  of  further 
showing  the  unreliable  and  misleading  char- 
acter of  the  instrument,  refer,  in  a  general 
way,  to  the  evidence  of  the  witness  Johnsoo, 
one  of  the  plaintiffs,  wherein  he  described  in 
detail  the  condition  of  the  mine  and  the 
amonnt  of  devel<^Hnent  wwk  done  thereon 
since  tile  ececution  of  the  coatracL  He  stat- 
ed that  three  different  parties  were  given 
options  by  defendants  to  purchase  the  prc9- 
erty,  each  of  whom  operated — worked  on — 
the  property  for  a  few  mtmths  and  then 
abandoned  it;  that  the  development  work 
done  on  the  property  since  the  execution  of 
the  contract  aggregated  from  $6,000  to  $7,000, 
and  that  but  little,  if  any,  ore  had  been 
mined  and  slilpped  therefrom.  He  also  tes- 
tified that  In  his  opinion  It  would  require  a 
further  expenditure  of  $5,000  In  development 
work  to  put  the  mine  on  a  paying  basis. 
Therefore  the  finding  of  fact  referred  to, 
made  by  the  court,  Is  not  only  unsupported 
by  but  Is  contrary  to  the  overwhelming 
weight  of  the  evidence. 

Furthermore,  the  report  was  the  rankest 
kind  of  hearsay  evidence,  and  If  proper  and 
timely  objections  had  been  uta.de  when  it 
was  offered  In  evidence  the  trial  court  would 
undoubtedly  have  excluded  It.  While  the 
admlsstoa  of  It  la  evidence  without  objection 
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endtlea  plaintiffs  to  have  It  considered  by 
this  court,  its  unreliable  character  as  hear- 
say may,  nevertheless,  be  considered  in  de- 
termining the  weight  that  should  be  given 
It.  The  evidence  ot  the  witness  Johnson  as 
to  the  condition  ot  the  mine  respecting  the 
amount  and  character  of  the  ore  therein  ex- 
posed, the  amount  of  development  work  done 
and  expenditures  made  by  plaintiffs  and  their 
Inability  to  mine  sufficient  ore  to  pay  the 
running  e^nses,  the  $6,000  or  $7,000  worth 
ot  development  work  done  since  the  contract 
was  executed,  and  the  limited  amount  of 
ore,  if  any,  the  parties  doing  the  work  were 
able  to  mine,  considered  In  cwinectlon  with 
his  evidence  wherein  he  says  that  In  bis 
(pinion  it  will  require  an  expenditure  of  $5,- 
000  to  put  the  property  In  a  conditl{m  so 
thQt  "ore  can  be  mined  and  shipped  at  a 
profit,"  complet^y  destroys,  as  I  view  the 
record,  the  value  of  the  report  as  evidence. 

I  here  remark,  parenthetically,  it  la  safe  to 
predict  that  if  the  numerous — countless — un- 
developed mining  claims  In  this  and  the  ad- 
joining states  that  have  heretofore  been  ex- 
amined, and  reports,  both  verbal  and  written, 
made  thereon,  by  mining  experts  and  men 
claiming  to  be  such,  had,  in  the  majority  of 
cases,  possessed  the  merit  claimed  for  them 
In  the  reports,  Including  the  property  In  ques- 
tion, and  the  properties  had  been  continuous- 
ly worked  to  their  full  capacity,  the  output  of 
silver  bullion  would  be  equal  to  if  not  great- 
er than  that  of  copper,  and  the  output  of 
g(dd  so  great  as,to  demonetize  It  and  to  make 
the  metal  a  drug  on  the  market. 

The  plaintiffs,  as  stated,  were  given  an  op- 
don  for  2  years  by  Sloan  in  which  to  pur- 
duae  the  property.  They  paid  $500  on  the 
purdiaae  price  and  expended  $3,000  in  cash, 
besides  15  months  of  their  time  and  labor,  in 
trying  to  make  the  mine  a  dividend  paying 
concern.  In  other  words,  plaintlfli^  at  the 
time  the  contract  was  executed,  had  Invested 
$4,000  In  Cash  and  15  mmitlis  of  their  time 
and  labor,  making  a  total  investment  by 
them  of  about  $7,000.  This,  Oiey  realized, 
would  be  irretrievably  bwt  to  than  unless 
they  could  induce  men  wiUi  means  to  take 
the  property  off  their  hands  before  their 
optim,  which  bad  about  6  months  to  run 
expired.  They  were  given  an  opportunity  by 
defendants,  which  they  took  advantage  of, 
to  dispose  of  the  .property  on  terms  that 
would  return  to  them  the  $4,000  cash  they 
had  put  into  the  enterprise,  pay  Sloan  the 
balance  owing  him  on  the  purchase  price  {$4,- 
600),  give  them  $3,500  for  the  16  months*  la- 
bor that  each  at  them  put  in  the  mine,  which 
would  be  equal  to  $116.66  per  month  for 
each  of  them  over  and  above  their  expenses, 
besides  gunranteelng  to  them  one-half  of  the 
net  proceeds  of  all  ores'  thereafter  mined  and 
shipped  until  they  shall  have  received  $0,000  | 
out  of  such  net  proceeds.  It  was  under  these  | 
drcumstancea,  as  shown  by  the  recnd,  that  I 


the  c<mtract  under  condderatlon  was  made 
and  executed. 

The  defendants  paid  $12,000  of  the  pur- 
chase price  as  provided  in  the  contract  The 
provision  of  the  contract  providing  how  and 
under  what  circumstances  the  balance  <$8,- 
000)  may  be  paid  Is  as  follows: 

"The  balance  of  the  above-named  purchase 
price  ($21,000)  being  the  sum  of  $9,000,  dull 
be  paid  only  in  the  manner  following  and  not 
otberwise,  that  is  to  say,  on  and  after  the  2d 
Aay  of  July,  1902,  the  said  second  parties  or 
their  assigns  shall  pay  over  to  said  first  par- 
ties or  their  assigns  a  net  ooe-balf  of  said  sec- 
ond imrties*  net  proceeds  from  said  mine,  mean- 
ing thereby  a  net  one-half  of  the  proceeds  of 
all  ores  mined  from  said  property  after  thd  said 
second  parties  have  deducted  all  moneys  paid 
by  them  or  expense  incurred,"  etc. 

The  contract  further  provides  that : 

"The  extent  and  manner  of  manage  and 
developing  said  property  sAoU  ba  left  «om^  to 
the  sound  and  reasomdwe  discfetion  of  said  sec- 
ond partiee.''   (Italics  mineb) 

These  provisions,  whether  read  by  tbdu- 
selTOB  or  In  onmectiim  wltb  the  other  provi- 
sions of  the  contract,  are  plain  and  free  ttmn 
ambiguity.  They  provide,  first,  that  tlM  $9,- 
000  diaU  be  paid  fmu  the  net  prooeed*  of 
the  mine  '*and  wt  otltenoite,"  and,  second, 
that  the  extent  and  manner  of  managing  and 
developing  the  mine  shall  be  left  solely  to 
the  sound  and  reasonable  discretion  of  the 
defendants. 

That  the  parties  anticipated  at  the  time 
the  contract  was  executed,  and  at  the  time 
the  deed  conveying  thb  title  of  the  property 
to  defendants  was  delivered,  that  the  plain- 
tiffs might  have  to  wait  indefinitely  for  the 
payment  of  the  $9,000,  or  any  iwrtlon  there- 
of, and  that  defendants  would  not  be  called 
on  to  pay  any  part  of  the  amount  until  there 
are  "net  proceeds"  from  ores  mined  with 
which  to  make  payment,  I  think.  Is  further 
evidenced  by  certain  provisions  of  a  con- 
tract, herein  referred  to,  executed  by  the 
parties  contemporaneously  with  the  delivery 
of  the  deed.  That  contract  or  agreement  is 
Incorporated  In  the  opinion  written  by  Mr. 
Justice  FRICK.  It  pro\'lde8  that  the  de- 
fendants will  pay  to  plaintiffs  one-half  of  the 
"n^  proceeds  of  all  ores  mined  •  *  • 
from  said  pn^rty"  until  plaintifb  shall 
have  rec^ved  "the  sum  total  of  $9,000  out 
of  such  proceeds."  It  Is  also  provided  that 
the  "contract  shall  be  deemed  and  construed 
as  a  covenant  rnnuing  with  the  title  to  said 
land  and  shall  tdnd  the  grantees,  and  luirB 
and  assigns,"  etc.  It  also  contains  the  fol- 
lowing provision: 

"It  is  distinctly  understood  and  agreed  that 
the  first  parties  sbnll  not  be  liable  hereunder 
to  pay  to  the  aecond  parties  any  snm  whatever 
unless  such  net  proceeds  are  realized  by  them 
out  of  said  property,  and  then  only  to  the  ex- 
tent of  one-half  of  such  net  proceeds  until  the 
full  Biim  of  $9,000  shall  be  paid  to  tiie  second 
parties." 

No  Claim  is  made  by  plaintifls  that  any  net 
proceeds  of  ores  taken  from  the  mine  have 
been  receivad.    In  fact  the  record  shows 
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that  at  no  time  since  plaintiffs  first  became 
Interested  In  the  property  have  the  proceeds 
ot  the  ore  been  snffldent  to  pay  Ote  rannlng 
expenses  of  the  mine,  or  any  considerable 
portion  thereof.  The  provisions  of  the  con* 
tract  herein  set  forth,  considered  In  conuec- 
tlNi  with  the  drcmnstances  and  conditions 
with  which  plaintiffs  were  ccmfronted  In  a 
financial  way,  their  knowledge  of  the  mine 
and  of  the  extent  and  valne  of  the  ore  ex- 
posed therein  at  the  time  the  c(mtract  was 
executed,  I  think  clearly  show  that  the  par- 
ties, especially  the  plaintiffs,  were  doubtfnl 
as  to  whether  the  mine  ever  would  or  could  be 
worked  at  a  profit,  and  that  It  was  uncer- 
tain as  to  whether  there  ever  would  be  any 
net  proceeds  from  ore  mined,  and  that  they 
executed  the  contract  with  that  uncertainty 
In  Tiew  and  with  the  understanding  that  the 
payment  of  the  $9,000  would  he  made  from 
the  "net  proceeds  of  ores  mined  and  not  oth- 
erwise." In  other  words,  I  think  it  is  plain 
that  the  payment  of  the  |0,000  was  contin- 
gent upon  the  mine  belo^  operated  and  work- 
ed at  a  profit 

In  order  to  nplutld  the  jadgmeit  of  the 
trial  court  it  seems  to  me  that  this  court 
mint  refuse  to  give  effect  to  the  proYiaions 
of  the  contract  herein  referred  to,  namely,  the 
prorlalon  providing  that  the  t9i000  shall  be 
paid  out  of  the  not  proceeds  of  onm  mined 
and  not  otherwite,  the  provision  providing 
that  "Uie  extent  and  manner  of  dertioplng 
the  property  shall  be  left  «oMy^  with  the  de- 
fendants, and  that  defendants  "shall  not  he 
liable  to  pay  (plalntUM)  any  snm  whatever 
unless  such  net  proceeds  are  realised  by  them 
ont  of  said  property.**  Ttds,  I  snbmlt,  a  coort 
has  no  right  to  do. 

Furthermore,  It  Is  almost  unbelievable  that 
defendants  would  have  bound  themselves  to 
pay  $9,000  In  addition  to  the  $12,000  received 
by  plaintiffs  on  the  purchase  price,  regard- 
less of  whether  the  mine  should  be  operated 
at  a  profit  or  loss,  when  they  had  an  option 
to  take  over  the  property  for  $16,000,  payable 
in  installments  covering  n  period  of  one  year. 
We  therefore  must.  In  order  to  affirm  the 
judgmont,  not  only  refuse,  as  stated,  to, give 
effect  to  the  provisions  In  the  contract  to 
which  I  have  just  referred,  but  we  must  in 
effect  hold  that  the  defendants,  whom  we 
have  a  right  to  believe  from  the  record  were 
men  of  average  intelligence,  possessing  or- 
dinary business  acumen  and  shrewdness, 
were  willing  to  and  did  bind  themselves  to 
pay  $21,000  for  property  on  which  they  had 
an  <vtion  to  purchase  for  $16,000. 

Counsel  for  plaintiffs,  in  their  printed  brief, 
soy  that  the  contract  "deariy  oontemplates 
that  defendants  should  work  and  develop 
the  property"  and  devote  considerable  space 
in  discussing  the  alleged  dereUctlon  of  de- 
fwdants  in  that  regard. 

The  action  is  not  brooght  to  recover  dam- 
ages for  an  alleged  breach  of  the  contract 


by  defmdants  In  ^Ung  to  work  the  proper- 
ty. The  action  la  to  enforce  an  alleged  ven- 
dor's lien  and  to  subject  the  property  to  the 
payment  of  the  Hen.  If  the  plaintiffs  are 
entitled  to  have  the  $9,000  declared  a  lien  on 
the  property  and  the  lien  foreclosed  and  the 
property  sold  and  the  amount  of  the  lien 
paid  out  of  the  proceeds  of  the  sale,  then  I 
submit  that  the  right  would  have  existed 
even  though  the  parties  who  have  been  in 
possession  of  the  property  since  the  execu- 
tion of  the  contract  had  expended  $7,000,  or, 
for  that  matter,  $70,000,  each  year  on  the 
property  without  realizing  any  profit  or  "net 
proceeds."  If  the  $9,000  mentioned  in  the 
contract  Is  a  lien  on  the  property,  as  de- 
clared by  the  trial  court,  the  craUnulty  with 
which  work  may  have  been  prosecuted  and 
the  amount  of  money  expended  in  carrying 
on  the  work  without  paying  the  esqtenaes 
of  tolerating  the  mine  could  not  in  any  sense 
affect  the  plaintiffs*  right  to  foreclose  the 
lira  and  subject  the  pn^rty  to  the  payment 
of  the  obligation.  In  other  words,  if  defend- 
ants, at  great  expense,  had  kept  a  large 
force  of  men  continuously  at  work,  since  the 
contract  was  executed,  and  had  been  unable 
to  extract  and  market  sufficient  ore  to  pay 
expenses,  they  would  be  in  no  better  position 
to  resist  the  foreclosure  of  the  lien  than  they 
are  under  the  existing  state  of  the  record. 

STRATTP,  O.  J.  I  dissent  True,  the  court 
cannot  make  a  new  contract  for  parties.  It, 
however,  Is  required  to  construe  and  give  ef- 
fect to  those  made  by  them.  The  intention 
of  the  parties  as  expressed  in  language  em- 
ployed by  them  of  course  must  govern.  The 
several  contracts  being  parts  of  one  transac- 
tion should  be  read  together  and  construed 
with  reference  to  each  other  and  to  the  sub- 
ject to  whidi  they  relate  and  with  whtcli 
they  deaL 

The  'defendants  purchased  from  the  plain- 
tiffs seven  mining  claims  lying  in  the  vicin- 
ity of  other  claims  from  whldi  pay  ore 
was  being  shipped,  some  of  great  value. 
When  purchased,  the  claims  were  not  wholly 
undeveloped.  About  8,000  feet  oi  work,  run- 
ning tunnels  and  Inclines  and  sinking  shafts, 
had  hem  done  upon  them,  and  pay  ore  taken 
ont  of  them.  TeetioKmy  was  glvm  on  behalf 
ot  plaintiffs  to  show  die  character  and  extent 
of  the  .wortdngs  and  ttie  grade  and  quantity 
ot  ore  expose.  One  of  Qie  plalntUb,  after 
testifying  concerning  such  subjects,  testified 
that  the  mining  preppies  were  of  the  value 
of  $50,000.  And,  as  shovm  by  the  rwort  of 
a  mining  engineer,  who  at  the  request  ot  the 
defendants  experted  the  properties  and  sub- 
mitted hia  report  to  them  before  they  jnir- 
chased,  there  were^  among  oOtor  workings,  on 
incline  shaft  of  800  feet  following  down  ship- 
ping ore  in  a  secmdary  vein  and  at  the  bot- 
tom, about  208  feet  below  the  surface,  "pass- 
ed close  to  and  probably  partially  entered 
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the  large  primary  vein."  At  the  bottom  of 
another  Incline  shaft  down  300  feet  and  run- 
ning on  a  secondary  vein  the  ore  pitched  to- 
ward the  malD  vein  "and  no  doubt  leads  In- 
to It"  He  described  other  workings  show- 
ing ore,  and  about  a  half  dozen  shafts  about 
60  feet  deep  showing  streaks  of  high  grade 
ore  assaying  from  samples  taken  therefrom 
values,  in  lead,  silver,  copper,  and  gold,  a 
number  of  them,  from  $26  to  $65,  one  as  high 
as  $258,  and  a  number  from  $S  to  $18.  He 
reported  that  at  two  Inclines  mentioned  and 
described  In  his  report  300  tons  of  ore  .were 
exposed  at  an  average  value  of  $30  a  ton 
which  could  be  extracted,  hauled,  sampled, 
and  smelted  at  a  net  profit  of  $8,025,  and 
that  the  showing  at  the  bottom  of  the  800- 
foot  incline  shaft  "is  extremely  valuable  for 
a  very  large  tonnage,"  and  that  "a  com- 
paratively small  amount  of  work  below  would 
probably  open  tonnage  to  furnish  a  200-ton 
mill  Indefinitely,"  and  that  "the  profit  that 
could  be  realized  by  the  operation  of  a  200- 
ton  concentrator  on  ore  of  the  grade  now 
exposed  would  be  •  •  •  a  net  profit  per 
month  of  $28,320." 
His  "r^umfi"  Is: 

"Although  this  property  has  not  had  the  ad- 
vantage of  any  intelhgent  development  and  thn 
workings  in  many  caaes  resemble  gopher  holes, 
there  is,  nevertheless,  sufficient  evidence  to  con- 
vince me  that  there  Is  here  an  exceptional  op- 
portxmity  for  developing  a  mine  of  great  Talne." 

Against  this  the  defendants  gave  no  testi- 
mony and  adduced  nothing  to  show  that  the 
mine  did  not  contain  pay  ore,  or  that  it  could 
not  have  been  worked  profitably,  or  that  any 
effort  was  made  by  them  to  work  the  proper- 
ty, or  to  extract  ore  therefrom.  The  findings 
of  the  court  that  the  properties  are  valuable 
for  mining  purposes,  and  that  they  "contain 
valuable  deposits  of  ore  which  can  be  mined 
and  shipped  at  a  profit,  and  that  if  defend- 
ants had  worked  said  property  and  mined  the 
ore  therein  they  could,  .within  a  shqrt  time 
after  entering  Into  said  contract,  have  paid 
said  $9,000  out  of  one-half  of  tbe  net  pro- 
ceeds of  the  ores  mined  from  said  property," 
but  had  .willfully  and  without  cause  refused 
to  work  it  and  meet  such  payment,  are  not 
only  well,  but  substantially  without  conflict, 
supported  by  the  evidence. 

In  July,  1901,  the  defendants  uncondition- 
ally purchased  the  claims  from  the  plaintiflFs, 
but  with  the  option  to  pay  $16,000  In  cash, 
payable  In  installments,  or  $21,000,  $12,000 
of  which  in  cash,  payable  In  installments, 
and  $9,000  out  of  net  proceeds  of  ore  rained 
by  the  defendants,  or  their  assigns,  from  the 
properties.  The  defendants  chose  the  latter. 
There  thus  was  an  absolute  sale  and  an  un- 
conditional promise  to  pay  the  sum  of  $21,- 
000,  $12,000  of  which  to  be  paid  in  cash  in 
Installments,  and  $9,000  out  of  net  proceeds 
of  ore  mined  by  them  from  the  properties. 
By  their  contract  of  July,  1901,  It  was  provid- 
ed that  "the  balance  of  tbe  above-named  pur- 
chase piloe  1921,000]  twtng  tbe  mm  of  fO.- 


000,  shall  be  paid"  In  manner  that  "on  and 
after  the  2d  day  of  July,  1902  (when  the  last 
Installment  of  the  $12,000  was  due),  said  sec- 
ond parties  (defendants),  or  their  assigns, 
shall  pay  over  to  tbe  said  first  parties,  or 
their  assigns,  the  net  one-half  of  said  second 
I>artles'  proceeds  from  said  mine,  m«unlag 
thereby  a  net  one-half  of  the  proceeds  of  all 
ores  mined  from  said  property  after  the  said 
second  parties  have  deducted  all  moneys  paid 
out  by  them  for  expenses  Incurred  In  min- 
ing, milling,  sampling,  handling,  transport- 
ing, smelting,  and  marketing  said  ores."  In 
October,  1901,  the  defendants  paid  the  full 
amount  of  the  $12,000  at  which  time  plain- 
tiffs made  their  deed  conveying  unqualified 
title  to  the  properties  to  the  defendants. 
Contemporaneous  therewith,  and  In  consid- 
eration thereof,  by  further  agreement,  and 
in  accordance-  with  the  prior  or  main  agree- 
ment, it  was  provided: 

"That  the  first  parties  [defendants]  hereby 
promise  and  agree  for  tbemBelvea,  and  their  as^ 
signs,  that  they  will  pay  to  the  second  partie^ 
or  their  assigns,  oDe-Ealf  of  the  net  proceeds  oi 
all  ores  mineid  by  the  first  parties,  or  thdr  as- 
signs, from  said  property  until  the  second  par- 
ties shall  have  received  the  sum  total  of  $8,000 
out  of  said  net  proceeds." 

The  defendants  thus  just  as  uncondition- 
ally Bgreea  to  pay  $9,000  out  of  net  proceeds 
of  ore  mined  by  them  from  the  properties  as 
to  pay  tbe  f 12,000  In  cash.  The  langnage  o£ 
their  contract  admits  of  no  other  interpreta- 
tion. But  the  defendants  say  that  they  had 
not  agreed  to  work  tbe  properties  or  to  mine 
or  take  out  any  oreJ  But  they  in  no  imcer- 
taia  terms  agreed  to  pay  $9,000  out  of  pro- 
ceeds of  ore  mined  by  them  from  the  prop- 
erties. They,  of  course,  could  not  comply 
with  such  stipulation  unless  the  properties 
were  mined  by  them  and  ore  extracted  there- 
from, for  ore  does  not  thmst  Itself  out  of 
the  ground,  nor  without  human  agency  re- 
duce Itself  to  a  marketable  product.  As 
well  say  that  a  vendee,  who,  as  part  of  the 
purchase  price  of  a  farm,  had  agreed  to  pay 
a  sum  definite  out  of  net  proceeds  of  crops 
raised  by  him  on  the  farm,  was  not  required 
to  farm  it  or  to  raise  any  crops,  for  it  was 
not  nominated  In  the  bond  that  be  was  to 
till,*  sow,  or  reap.  To  say  one  had  agreed  to 
pay  $9,000  out  of  proceeds  of  ore  mined  by 
him  from  the  property,  and  then  say  he  was 
at  no  time  required  to  work  or  mine  It  or  do 
anything  to  obtain  ore,  seems  to  me  but  con- 
tradictory propositions.  I  thus  think  the  de- 
fendants had  a  duty  to  perform  and  were  re- 
quired to  make  reasonable  efforts  to  meet  the 
payment  out  of  net  proceeds  of  ore,  and  that 
they  were  entitled  to  a  reasonable  time  to 
do  that. 

The  period  of  eight  years  they  had  to  do 
so  certainly  was  more  than  reasonable  time. 
The  stipulations  In  the  first  or  main  contract 
that  "the  extent  or  manner  of  managing  and 
developing  said  property  shall  ho  left  solely 
to  the  sound  and  reasonable  discretion  of  said 
parties  of  tb«  Moraid  part,"  and  that  the 
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plaintUFs  Bhoold  be  given  employment  nnder 
orders  and  directions  of  the  defendants  ".when 
tlie  prtverty  Is  being  worked,"  do  not  imply 
titiat  the  defendants,  In  compliance  with  their 
contract  to  pay  $9,000  out  of  net  proceeds  of 
ore  mined  by  them,  were  not  required  to  work 
the  property,  but  rather  Imply  an  Intention 
that  the  properly'  was  to  be  worked,  but  un- 
der the  exclusive  management  and  control  of 
the  defendants.  Notwltlistandlng  ^  the  con- 
veyance to  them  of  an  unqualified  title,  their 
exclusive  possession  of  the  properties,  and, 
as  found  by  the  court  and  shown  by  the  evi- 
dence, of  valuable  dep<slt8  of  ore  which  could 
have  been  profitably  extracted,  and  out  of 
one-half  of  the  net  proceeds  thereof  the  ob- 
ligation of  19,000,  shortly  after  entering  Into 
the  contracts  and  the  conveyance,  could  have 
been  dlachai^ed,  the  d^endanta,  nevertheless, 
for  a  period  of  about  eight  years,  did  nothing, 
made  no  effort,  and  wlllfDlly  refused  to  do 
anything,  and  .when,  on  numerous  demands 
that  th^  proceed  and  work  the  property 
th^  but  replied  tiiat  th^  were  not  requlTed 
to  work  it,  that  they  were  Interested  In  other 
properties  and  would  work  those  purduised 
from  plalntifh  when  tbej  got  ready,  and 
that  It  was  none  ot  tbelr  bnidness  whether 
they  worked  Oiem  or  not.  And  thus,  f (ft* 
eight  years  before  this  acttcm  was  commenc- 
ed, and  for  seven  more  before  Judgment  wbm 
rendered  In  the  court  below,  have  the  plain- 
tiffs been  deprived  of  the  unpaid  purchase 
price  of  their  claims  conveyed  to  and  ex- 
dutfv^ly  possessed  by  the  defendants. 

Contracts,  with  sudi  stipulations  respect- 
ing paymmt  as  here,  are  and  should  be  lib- 
erally construed  In  fft vttr  of  the  payee.  Bmlth- 
ers  V.  Junker  (C  O.)  41  Fed.  101,  7  R.  A. 
201.  So  conslTulncr  those  in  hand  I  think  it 
clear  that  the  defendants  had  a  duty  to  per- 
form respecting  the  discharge  of  their  obliga- 
tion as  to  payment  of  the  unpaid  f9,00O  pur- 
^diase  price.  I  do  not  think  It  was  ctmtem- 
plated  by  the  parties  that  the  99,000  oonld 
become  due  only  at  the  pleasure  or  wlU  of 
the  defendants  regardless  of  lapse  of  time  or 
the  rights  ia  the  plalntUTs.  To  uphold  the 
defendants  in  their  contention  but  means 
that  they  have  the  sole  right  to  say  when 
sadi  unpaid  lialance  shall  be  paid,  or  that 
it  shall  never  be  paid.  Surely  that  .was  not 
contemplated  by  the  parties.  I  think  the 
provision  in  the  contract  to  pay  the  unpaid 
balance  of  the  purchase  price  out  of  proceeds 
of  ore  mined  by  the  defendants  from  the 
property  constitutes  but  the  mc^ns  and  not 
the  end.  And  though  the  means  had  been 
Inadequate  to  accomplish  the  end  they,  nev- 
ertheless, are  not  to  control  the  end,  but  must 
yield  to  it  2  Story,  Eq.  Jar.  (11th  Ed.)  S 
1064A;  Sears  v.  Wright,  24  Me.  278.  For 
much  stronger  reasons  must  this  be  true 
when  the  means  are  adequate  and  when  the 
defendants  willfully  refuse  to  resort  to  or  to 
avail  themselves  of  them.  The  plalntUfs  con- 


veyed and  warranted  an  unqualified  title  to 
the  defendants,  not  only  in  consideration  of 
the  payment  of  the  $12,000,  but  also  la  con- 
sideration that  the  defendants,  out  of  net 
proceeds  of  ore  mined  by  them,  pay  the  fur- 
ther sum  of  $8,00a  Though  the  parties 
thought,  as  no  doubt  they  did,  that  such  net 
proceeds  would.  In  a  reasonable  time,  dis- 
cbarge the  debt,  yet,  if  such  proceeds  fail  to 
accomplish  the  object  of  the  conveyance  and 
to  discharge  the  debt,  the  provision  that  the 
$9,000  was  to  be  paid  out  of  net  proceeds^ 
does  not  prevent  the  application  of  the  prop- 
erty Itself  thereto.  Qlsbom  v.  Charter  Oak 
Ins.  Co.,  142  U.  S.  328.  12  Sup.  Ct.  277,  35  L. 
Ed.  1029.  Again,  for  stronger  reasons,  must 
that  be  true  if  the  proceeds  fail  through  the 
ftiult  and  refusal  of  the  defendants  to  resort 
to  the  stipulated  and  available  means  to  -ob- 
tain them. 

I  do  not  see  wherdn  the  ceae  of  Oonacdi- 
dated  Artaona  Smelling  Company  v.  Hlnch- 
man,  212  Fed.  S18. 129  O.  a  A.  287,  dted  and 
relied  on  by  the  defendants,  supports  tliem 
In  their  contentioa  The  only  thing  there 
decided  was  ihat  the  provision  of  the  con- 
tract there  considered  respecting  payments 
of  net  proceeds  from  the  operation  of  mining 
properties  was  not  a  part  of  the  purfihaae 
price  and  not  a  covenant  running  with  the 
land,  tnit  was  merely  personal,  and  did  not 
create  an  equitable  charge  on  the  land.  That 
is  apparent  from  the  syUabl,  and  Is  expressly 
so  stated  by  the  court  In  its  oidnion.  Here 
the  $8,000  to  be  paid  out  of  the  net  proceeds 
admittedly  is  a  part  of  the  purdiase  price. 
The  contracts  In  unmistakable  terms  so  re- 
cite; in  the  one  "the  balance  of  the  above- 
named  purchase  price  r$21,000]  being  the 
sum  of  $9,000  shall  be  paid"  out  of  net  pro- 
ceeds ;  In  the  other,  "In  consideration  of  the 
conveyance  by"  the  plalntlfTs  of  the  claims, 
the  defendants  "promise  and  agree  for  them- 
selves and  their  assigns  that  they  wUl  pay" 
the  plalntlfF  net  proceeds  until  the  sum  of 
$9,000  Is  paid ;  and  by  express  provisions  of 
the  contract  confessedly  are  covenants  run- 
ning with  the  land  charging  it  with  the  un- 
paid purchase  price  of  $9,000  In  accordance 
.with  the  terms  of  the  contract. 

Thus,  from  these  considerations,  do  I  think 
the  Judgment  right  declaring  the  unpold  pur> 
diase  price  of  $9,000  due  and  unpaid,  adjudg- 
ing It  a  lien  on  the  property  and  ordering  it 
sold  In  satisfaction  thereof.  Something  la 
said  concerning  Interest  The  court  allowed 
no  Intuest  for  the  period  of  about  edght 
years  before  the  action  was  commenced  and 
which  time  the  defendants  had  to  comply 
with  their  contract  It  allowed  interest  only 
from  the  filing  of  the  complaint  to  Judgment 
a  period  of  a  little  more  than  seven  years. 
If  the  plaintiffs  were  entitled  to  Interest,  as 
I  think  they  were,  they  certainly  were  en- 
titled to  It  for  the  period  allowed. 
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HOLI4AND-COOK  HFO.  00.  T.  OONSOLI- 
DATBD  WAGON  &  MACHIMB  GO. 

(No.  2921.) 

(Supreme  Gonrt  of  Utall.    D«c  5,  1916.) 

1.  Appeal  akd  Brbob  4=al011Cl)— Bstxbw— 

Fin  DIN  as. 

Findings  of  fact  in  «  law  csae  based  upon 
conflictiDg  evidence  are  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Diff.  U  3983-3988;  Dee.  Dig. 
lOlia).] 

2.  Sales  <S=3l(4)  —  VAlJDnT  ov  OoilTRAOT  — 
Cebtainit. 

A  memorandum  ci  agreement  to  purchase  "3 
carloads  Crown  sUos,  sises  to  be  qpecified  witbin 
two  weeks,"  was  not  too  uncertain  to  support 
action  for  damages  for  breach,  for  the  reason 
that  the  sizes  were  left  nndetermined,  but  was 
an  agreement  for  the  dellTeir  of  a  definite 
amount,  imposing  a  duty  upon  the  buyer  to  spec- 
ify the  sizes  it  might  desire. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent* 
Dig.  I  6;  Dec  Dig.  «=>1(4).] 

3.  Saubs  «=»384(6)~Aotion  tob  Bbeach  bt 
BuzEa— Ubasubb  or  Dajiagbs. 

Where  defendant  refused  to  perform  his  con- 
tract for  the  parchase  of  three  carloads  of  silo 
material  which  had  not  been  manafactured  at 
the  time  of  the  breach,  as  the  plaintiff  was  not 
bound  to  manufacture  the  material  and  tender  it 
to  defendant,  the  measure  of  damages  was  the 
difference  between  the  cost  of  manuucturine  the 
silo  material  and  the  price  agreed  to  be  paid  by 
the  defendant  thmfor,  less  the  freight  which  the 
plaintiff  had  agreed  to  deduct  from  the  price, 
being  eqtul  to  the  profits  the  plaintiff  would 
have  derived  from  the  contract  it  the  defendant 
had  performed. 

[Ed.  Note.~For  other  cases,  see  Sales,  Gent. 
Dig.  g  1106;  Dec  Dig.  «=a384(6).] 

4.  Sales  «Ba384(l)  —  Action  vob  Bbbaoh  — 
Measube  of  Damaobs. 

Where  finished  silo  material  pnrchased  by 
the  defendant  was  to  be  prepared  so  that  it 
could  be  assembled  Into  any  sise  of  silo  that 
defendant  might  desire,  as  the  plaintiff's  profits 
would  have  been  the  same  regardless  of  the  size 
of  the  silo  fsonatructed,  it  was  Immaterial,  in 
determining  the  damages  for  breach  of  the  con- 
tract, that  the  court  adopted  the  standard  size 
silo. 

[Ed.  Note. — For  other  cases,  86e  Sales,  Cent. 
Dfg.  IS  1098,  1102-1104;  Dec.  Dig.  «=o384(l).] 

6.  Evidence  «=»471(1)— Opinion  Evidence— 

Conclusion. 
In  an  action  for  breach  of  a  contract,  the 
court  did  not  err  In  striking  an  answer  which 
consisted  of  a  mere  conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence,: 
Cent  Dig.  It  2149,  2100,  2163;  Dec  Dig.  «=» 
471(1).] 

6.  Appeal  and  Ebbob  «=»221— Pbbsentation 

IN  LoWEB  COUBT  OF  GbOUNDS  FOB  lUVIEW. 
In  an  action  for  breach  of  contract,  where 
counsel  duly  assigned  the  court's  ruling  on  meas- 
ure of  damages  as  error  and  argued  the  assign- 
ment  in  the  printed  brief,  and  orally,  the  ques- 
tion was  properly  before  the  appellate  court, 
thougb  not  argued  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1353-1856,  1359,  1361- 
1363,  136&'1367;  Dec  Dig.  ^221.] 

7.  Sales  «=»384(4)  —  Aotioh  pob  Bbeaoh  — 
Measube  of  DAJfiiAOES. 

Where  the  price  to  be  paid  for  finished  silo 
material  was  20  per  cent  from  tiie  list  price, 
less  the  frdght,  In  detarminlng  the  damagas  for 


breach  of  the  contract  hj  tli«  buyer  the  freight 
should  be  deducted  from  12w  agreed  price,  and 
not  from  the  list  prices  ' 

[Ed.  Note.— For  other  casei,  see  Sales,  Cent 
Dig.  8'  1101 ;  Dec  Dig.  «»384(4).l 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  O.  Loofbourow,  Judge. 

Action  by  tbe  Holland-Cook  Manufacturing 
Company  against  tbe  Consolidated  Wagon  & 
Machine  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Modified,  and  as 
modified  affirmed. 

Stewart,  Bowman,  Morris  ft  Calllster,  of 
Salt  Lake  City,  for  appellant  Booth,  Lee. 
Badger  ft  Btcta,  of  Salt  Lake  City,  for.  te- 
apondent: 

FRICK.  J.  The  plaintiff,  a  corporation, 
sued  the  defendant,  also  a  corporation,  to 
recover  damages  for  breach  of  contract  It 
is,  among  other  things,  alleged  in  the  com- 
plaint that  the  defendant  had  refused  to  re- 
ceive three  carloads  of  silos  whl(^  it  had 
ordered  or  purchased  from  the  plaintiff.  The 
defendant  denied  the  contract  of  purchase, 
and,  as  an  afflrmative  defense,  averred  that 
if  a  CiHitract  was  entered  into  it  was  oral 
and  void  under  the  statute  of  frauds.  A  trial 
to  the  court,  without  a  Jury,  resulted  in  find- 
ings and  Judgment  In  favor  of  tbe  plaintiff, 
and  tbe  defendant  appeala 

Tbe  place  of  business  of  tbe  plaintiff  cor- 
poration Is  In  Tacoma,  Wash.,  where  It  la 
engaged  in  the  manufacture  of  tbe  material 
for  wooden  sUos,  and  the  principal  place  of 
business  of  the  defendant  corporation  is  at 
Salt  Lake  City,  Utah,  where  it  Is  engaged  in 
the  business  of  selling  and  distributing  all 
kinds  of  farm  machinery  and  other  imple- 
ments. During  the  early  part  of  the  year 
1914,  the  defendant,  through  its  so^aUled 
sales  manager,  B.  P.  Critchlow,  entered  into 
correspondence  with  the  plaintiff  for  tbe  pur- 
pose of  ascertaining  prices  and  terms  on  the 
silos  manufactured  by  it.  All  of  said  cor- 
respondence was  produced  in  evidence  at  the 
trial  and  is  set  out  In  the  bUl  of  exceptions. 
Pursuant  to  the  letters  written  by  tbe  sales 
manager  as  aforesaid,  tbe  presldeiU;  of  the 
plaintiff,  in  April,  1814,  came  to  Salt  Lake 
City  and  c(Hiferred  with  the  defendant  re- 
specting the  purchase  of  silos  by  it  The 
evidence  shows  that  at  that  time  Mr.  Hol- 
land met  and  conferred  with  tbe  sales  man- 
ager and  the  aaslstant  general  manager  of 
tbe  defendant  The  three  discuiwed  the  ques- 
tion about  purchaalng  ailoa  manufactured  by 
tbe  plaintiff.  The  evidence  shows  without 
dispute  that  from  lumber  and  other  material 
tbe  plaintiff  manufactured  tbe  different  parts 
of  which  the  ttUos  were  made;  that  It  did 
not  ke^  lu  stock  the  manufactured  articles, 
but  pr^ared  them  upon  order;  and  that  Jt 
graerally  sold  the  manufactured  or  prepared 
material  to  dealers  throughout  the  western 
country  In  carload  lota.  Tbe  purctaasen  of 
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the  material  for  bUob  would  assemble  or  put 
together  the  material  manufactured  or  pre- 
pared by  the  plalutlfC,  and  would  thus  build 
up  or  constract  the  sUos  at  such  places  and 
in  such  sizes  as  was  destreil.  The  material 
for  the  bUos  was  prepared  in  such  fashion 
that  out  of  the  same  material  any  particular 
size  that  ml^ht  be  desired  by  the  pnrahaeer 
could  be  constructed.  After  a  full  discussion 
between  the  defendant's  sales  manager  and 
Its  assistant  general  manager  and  Mr.  Hol- 
land of  all  the  matters  pertaining  to  the  si- 
los manufactured  by  the  plaintiff,  the  defend- 
ant's sales  manager  entered  into  a  memoran- 
dum of  agreement  with  Mr.  Holland  for  tlie 
purchase  of  three  carloads  of  sUos.  The 
agreement  was  mtered  into  In  defendant's 
place  of  badness,  and,  in  Tlew  that  there 
were  no  order  Uanks  on  hand,  Mr.  H<dland 
used  an  acceptance  blank  in  prepaiing  the 
memorandum  of  agreement  The  memoran- 
dum aforesaid  reads  aa  follows: 

"An  acknowledgment  of  your  order  as  we  nn> 
derstand  it.  If  correct,  advise  us  immediately. 
AH  orders  subject  to  strikes  or  accidents  beyond 
onr  controL 

"Your  order  Na  .  Date  Apr.  11,  1914. 

"Ship  to  CkmsoUdated  Wagon  &  BCachfno  Co., 

"Address  Salt  Lake,  Utah. 

"Ship  when  . 

"Via   . 

"Our  order  No.  7716.   Date  Apr.  11,  1914. 
"Invoice  to  Consolidated  Wagon  ft  Mh^-m^a 
Co. 

"Address  Salt  Lake,  Utah. 

"Freight  allowed,  40c  per  100  lbs. 

"Terms  2%  10  days— ftO  days  net 

"3  carloads  Crown  silos.  Sizes  to  be  specified 
within  two  weeks.   S0%  from  our  U»t. 

"1  suggest  that  tn  making  these  spedfioatlons 
that  la^  sizes  16x82  or  larger  In  sphced  staves 
be  ordered;  then  smaller  mu  can  also  be  made 
from  sama  stock.  T.  S.  Holland. 

"For  Idaho  Falls,  Twin  Falls  and  Salt  Lake 
Territory,  O.  K.  B.  P.  Critchlow,  Sales  Mgr. 
4-U-14.''   (Italics  ours.) 

[1]  It  is  contended  that  the  memorandum 
is  insufficient  to  meet  the  requirements  of  the 
statute  of  frauds.  That  conclusion  is  based 
upon  the  contention  insisted  on  by  the  de- 
fendant that  the  words  in  italics,  namely, 
"20%  from  our  list,"  were  not  in  the  memo- 
randum when  it  was  signed  by  the  sales  man- 
ager of  the  defendant  It  Is  Insisted  by  de- 
fendant's counsel  that  with  the  four  italicized 
words  omitted  from  the  memorandum  It  is 
insufficient  to  meet  the  requirements  of  our 
statute  of  frauds  for  the  reason  that  the 
price  or  consideration  for  which  the  property 
In  Question  was  sold  is  an  essential  element 
of  the  memorandnm.  Mr.  Holland,  who  was 
a  witness  for  the  plaintiff,  disputes  the  de* 
fendant's  contention.  He  testified  that  the 
words  were  in  his  own  handwriting,  that  he 
wrote  the  words  in  the  typewritten  memo- 
raudum,  and  that  he  wrote  them  in  before 
the  sales  manager  placed  his  o.  k.  and  signa- 
ture thereto.  The  sales  nmnager,  however, 
testified  that  the  italicized  words  were  not  in 
the  memorandum  when  he  signed  It  The 
ooort,  upon  that  craifilct  of  evidence,  found 
flm  fact  againat  tlia  defandaotf  and,  aa  tUa 


la  a  law  case,  we  are  bound  by  the  finding  of 
the  court,  Inasmuch  as  it  is  based  upon  con- 
flicting evidence  In  view  that  the  assumed 
omission  of  the  four  italicized  words  is  the 
only  reason  defendant's  counsel  urge  why 
the  menaorandum  la  insufficient,  and  In  view 
that  the  court  found  that  those  words  were 
written  in  the  memorandum  and  were  a  part 
thereof  when  it  was  signed  by  the  sales 
manager,  counsel's  contratlon  cannot  prevail. 

[2]  It  is  next  urged  that  the  memorandum 
or  contract  Is  too  uncertain  to  be  enforced 
for  the  reascm  that  the  sizes  of  the  silos  were 
not  agreed  upon  by  the  parties  and  that  that 
matter  was  left  undetermined  by  reason  of 
the  following  clause  In  the  memorandum, 
namely,  "Sizes  to  he  Q>ecified  within  two 
weeks."  It  is  contended  that  inasmuch  as 
the  sizes  of  the  alios  tliat  the  defendant 
might  desire  were  to  be  apedfled  or  designat- 
ed after  the  memorandum  was  signed,  the 
agreement  was  left  incomplete  In  a  material 
matter;  that  is,  that  the  minds  of  the  par- 
ties bad  not  met  upon  the  particular  sixes  ct 
silos  that  the  defendant  might  desire,  and 
hence  it  had  not  purchased  any  slloa.  la 
that  contention  sound? 

What  la  it  that  the  defendant  purchased? 
By  referrli^  to  the  memorandum  it  will  be 
seen  that  it  purdiased  "S  carloads  Crown  ^ 
ailoa."  Defendant  was  given  two  weeks'  * 
time^  however,  in  which  to  determine  the 
sizes  ot  alios  It  desired.  The  evidence  la 
wlthoat  dispute  that  from  Uie  material  con- 
tained In  the  three  carloads  purtOiased  by  the 
defraidai^  all  sizes  ijt  bUob  manufactured 
could  be  oom^mctod.  If  that  be  bo^  wa  can- 
not see  bow  the  sizes  ttf  tlie  silos  were  mate- 
riaL  Tor  the  purposes  of  tMs  decision  we 
shall.  howeTer,  treat  the  sices  of  the  sllne  as 
being  materiaL  In  ddng  that,  howerer,  we 
do  not  concede  counsel's  contention  that  the 
memorandnm  was  left  Incom^ete  and  so  un* 
certain  as  to  be  unenforceable.  In  giving 
defendant  two  weeks  In  which  to  designate 
the  sizes  of  silos  that  It  might  desire,  the 
memorandum,  was  left  neither  uncertain  nor 
Incomplete.  The  defendant  had,  In  explicit 
terms,  purdiased  three  carloads  of  silos.  It 
also  agreed  to  de^Lgnate  or  specify  the  sizes 
it  might  desire  within  two  weeks;  that  is, 
within  two  weeks  from  the  date  of  the  m^- 
orandum.  To  designate  the  sizes  of  silos,  If 
it  desired  particular  sizes,  was  a  duty  or  ob- 
ligation imposed  on  and  assumed  by  the  de- 
fendant and  it  was  required  to  c<Hnply  with 
that  stipulation  precisely  the  same  as  with 
any  other  material  one  mentioned  in  the 
memorandum.  It  was  not  necessary  that 
the  parties  should  have  agreed  upon  the 
particular  sizes  at  the  time  the  memorandum 
was  entered  into  If  they  provided  a  method 
by  which  that  matter  could  be  definitely  de- 
termined at  any  time  before  the  contract 
was  to  be  executed  by  the  plaintiff.  They  did 
that,  and  that  was  sufficient  The  defendant 
bad  purchased  three  carloads  of  silos  with 
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the  privilege  of  specifying  particular  size8, 
and  it  was  boand  just  as  much  to  designate 
the  sizes  as  it  vras  to  pay  for  the  three  car- 
loads of  silos  purchased  by  It  To  that  effect 
are  the  authorities.  The  following  cases  will 
be  found  precisely  In  point.  George  Delker 
Co.  V.  Hess  Spring  &  Axle  Co.,  138  Fed.  647, 
71  C.  C.  A.  97 ;  Gardner  v.  Deeds  &  Hlrslg, 
116  Tenn.  128,  92  S.  W.  518,  4  L.  R.  A.  (N. 
S.)  740,  7  Ann.  Gas.  1172 ;  Hinckley  v.  Pitts- 
burgh, etc..  Co..  121  U.  S.  264,  7  Sup.  Ct. 
875,  30  L.  Ed.  967 ;  Kirwan  &  Rigga  v.  Rob- 
erts, 99  Md.  341,  58  Atl.  32 ;  Jacohson  v.  Sul- 
livan, 152  Mass.  4S0,  25  N.  E.  973,  9  L.  R.  A. 
608.  In  the  first  case  cited,  counsel  contended 
that  the  contract  was  too  Indefinite  and 
uncertain  to  be  enforced  because  the  pur- 
chaser had  agreed  to  designatq  -ndthln  a 
specified  time  the  various  sizes  and  varie- 
ties of  springs  and  axles  that  should  be 
manufactured  and  delivered  under  the  con- 
tract It  was  there  contended,  as  here,  that 
Inasmuch  as  the  selection  was  to  be  made 
after'the  contract  was  entered  into  therefore 
nothing  had  been  aele^ed.  The  court,  in 
discussing  tbd  qaeatlon,  said: 

"These  contracts  are  definite  as  to  the  Quantity 
of  springs  and  axles,  and  as  to  the  price  and  time 
of  delivery,  and  nothing  remained  but  the  specifi- 
cation by  the  defendant  of  the  sties  and  varieties. 
A  failure  on  the  part  of  the  defendant  to  keep 
its  agreement  to  make  these  specifications  as 
provided  ia  the  only  way  in  which  the  contracts 
could  be  rendered  uncertain;  and  it  would  be 
illogical  to  hold  that  hr  a  breaeh  of  that  part 
of  the  contracts  the  defendant  could  rdieve  it- 
self of  all  the  obligations  it  had  assumed,  and 
take  the  springs  and  axles  only  so  long  as  the 
price  of  steel  advanced,  and,  by  failing  to  specify 
when  the  market  dechned,  throw  the  loss  upon 
the  plaintiff.  These  were  not  options  given  to 
the  defendant,  but  definite  agreements  by  it 
for  [he  purchase  of  the  property  mentioned,  and 
the  provisions  for  the  specificationB  to  be  fur- 
nished did  not  make  them  so  uncertain  that  an 
action  did  not  He  for  their  breach.  Hinckley  v. 
Pittsburgh  Steel  Co.,  121  U.  S.  264,  7  Sup. 
Ct.  876,  30  L.  Ed.  967;  KimbaU  Bros.  v.  Deere, 
Wells  &  Co.,  108  Iowa,  676,  77  M.  W.  1041; 
Ault  V.  Dustin,  100  Tenn.  366,  46  B.  W.  981; 
Minn.  Lumber  Co.  r.  Coal  Co.,  100  III  85,  43  N. 
E.  774,  31  L.  R.  A.  529.  The  defendant  citea 
many  cases  which  are  claimed  to  sustain  its 
view,  but  tbey  lack  the  agreement  to  take  a 
quantity  of  goods,  which  Is  made  certain  by  the 
contract  itself,  or  could  be  made  certain  by  evi- 
dence ;  thereby  differing  from  the  contracts 
here,  where  a  definite  quantity  is  fixed^  and  only 
its  apportionment  ia  to  be  made  by  the  defeat^- 
ant." 

In  the  case  of  Hinckley  v.  Kttsbu^^  etc., 
Co.,  supra,  the  decision  ia  correctly  reflected 
in  the  headnote,  which  reads: 

"The  defendant  agreed,  in  writing,  to  purchase 
from  the  plaintiff  rails  to  be  rolled  by  the  latter, 
'and  to  be  drilled  as  may  be  directed,'  and  to 

Say  for  them  $58  per  ton.  He  refused  to  give 
irections  for  drilling,  and,  at  his  request,  the 
plaintiff  delayed  rolling  any  of  the  rails  until 
after  the  time  prescribed  for  their  delivery,  and 
then  the  defendant  advised  the  plaintiff  that  he 
should  decline  to  take  any  rails  under  the  con- 
tract. Held:  (1)  The  dinendant  was  liable  in 
damages  for  the  breach  of  the  contract  (2) 
The  plaintiff  was  not  bound  to  roll  the  rails  and 
tendw  them  to  the  defendant   0)  Tb»  proper 


role  of  damages  was  Ae  difference  between  the 
coat  ]ier  too  of  making  and  deliTerlng  th«  rails 
and  the  ISa** 

We  shall  not  quote,  neither  Is  it  DecesBarr 
to  do  so,  from  any  of  the  other  cases. 

[3]  It  is,  however,  further  contended  that 
the  court  erred  In  applying  the  measure  of 
damages.  The  court  found  that  the  defend- 
ant had  breached  the  contract.  In  that  It 
had  renounced  the  same  after  the  plaintiff 
had  purchased  at  least  a  large  portion  of 
the  lumber  which  was  to  be  used  In  the  silos 
purchased  by  the  defendant  and  before  the 
Itimber  had  actually  been  prepared  or  manu- 
factured into  finished  silo  material.  The 
court  allowed  plalntlfC  as  damages  the  dif- 
ference between  .the  cost  of  mannfacturinf 
the  three  carloads  of  alio  material  and  the 
price  agreed  to  be  paid  by  the  defendant 
therefor,  less  the  freight  which  plaintiff  had 
agreed  to  deduct  from  the  price.  In  other 
words,  the  court  allowed  the  plaintiff  the 
profits  it  would  have  received  from  the  three 
carloads  of  silo  material  If  the  defendant 
had  in  all  respects  compiled  with  the  terms 
of  the  written  memorandum.  Defendant's 
counsel  contend  that  the  correct  measure  of 
damages  In  snch  case  Is  the  difference  be- 
tween the  market  value  of  the  articles  sold 
and  the  price  agreed  to  be  paid  therefor. 
While  the  authorities  are  not  entirely  in 
harmony,  yet  the  great  weight  of  authority 
sustains  the  ruling  of  the  district  court 
Where,  as  here,  the  article  contracted  for 
is  not  in  esse,  but  is  to  be  manufactured, 
and  the  purchaser  refuses  to  comply  with 
his  contract  the  seller  is  not  bound  to  man- 
ufacture the  ■  article  and  tender  It  to  the 
purchaser,  but  he  may  sue  the  purchaser 
for  damages  for  breech  of  contract,  and  the 
measure  of  damages  and  of  his  recovery  Is 
the  difference,  if  any,  between  the  cost  of 
manufacturing  the  article  or  property  pur- 
(diased  and  the  price  agreed  to  be  paid  there- 
for by  the  purchaser.  In  other  words,  the 
profits  that  the  seller  would  have  derived 
from  the  contract  in  case  the  purchaser  had 
fully  perfiDrmed  the  aame  is  the  measure  ot 
damagea  The  cases  hereinbefore  cUed 
clearly  lay  down  and  sui^rt  the  role  Just 
stated.  In  addition  to  the  cases  already 
cited,  see,  also,  Kingman  A  Co.  t.  Weatwn 
Hfg-  Co.,  92  Fe&.  486,  84  O.  a  A.  489,  and 
KimbaU  Bros.  v.  Deere  Wells  ft  Co.,  108 
Iowa,  676,  77  N.  W.  1041,  where  the  rule 
Just  stated  is  discussed  and  approved.  The 
cases  dted  by  counsel  for  the  defendant  up* 
on  this  proposition  can  hardly  be  said  to 
decide  the  real  question  involved  here,  and, 
for  that  reason,  are  not  controlling. 

[4]  In  this  connection,  it  is  also  contend' 
ed  that  the  court  erred  in  determining  the 
damages  by  allowing  the  profits  that  the 
plaintiff  would  have  derived  from  what  the 
court  found  to  be  the  standard  size  silo. 
There  is  no  merit  to  that  contention,  for  the 
reason  that  the  court  determined  what  profit 
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the  plaintiff  would  hare  made  if  the  defend- 
ant had  actually  received  and  paid  for  the 
three  carloads  of  silo  material.  The  evi- 
dence la  clear  that  the  profits  would  have 
been  precisely  the  same  to  the  plaintiff,  re- 
gardless of  the  size  of  the  ^los  that  might 
have  been  selected  or  designated  by  the 
defendant.  Aa  before  stated,  the  three  car- 
loads of  material  purchased  by  the  defend- 
ant was  to  be  prepared  so  that  It  could  have 
been  assembled  into  any  size  of  silos  that 
the  defendant  might  desire.  If  large  size 
silos  had  be«i  constructed,  there  would  have 
been  fewer  of  them,  and,  if  small  sized  ones 
had  been  desired,  there  would  have  been 
more  of  them  in  the  three  carloads;  hut  the 
profits  to  the  plaintiff  on  the  three  carloads 
would  have  been  precisely  the  same  whether 
la^r  or  smaller  sizes,  or  some  of  both 
kinds,  had  been  constmcted  out  of  the  three 
carloads  of  material  which  the  defendant ; 
purchased  from  the  plalntlfl*.  All  that  the 
court  said,  therefore,  concerning  a  standard 
size  silo,  Iiaa,  and  can  have,  no  real  influ- 
ence upon  the  result,  or  the  correctness 
thereof. 

[B1  It  Is  also  insisted  that  ttie  court  erred 
in  striking  a  certain  answer  of  Mr.  Crltch- 
low  the  sales  manager,  who  was  a  witness 
for  the  defendant.  Hie  answer  was  a  mere 
conidnsion  of  the  witness,  and  the  court  did 
sot  err  In  striking  it.  But  even  though  it 
were  conceded  that  the  court  should  not  have 
strickoi  the  answer,  yet  striking  It  in  no 
way  prejudiced  the  defendant. 

Counsel  also  urge  that  the  sales  manager 
had  no  authority  to  enter  into  the  agreement 
to  purchase  the  three  carloads  of  silos. 
Without  setting  forth  the  evidence  upon  Oiat 
questicni,  it  must  suffice  to  say  that  if  the 
court,  under  the  erldeace  in  this  reoord, 
should  bold  that  the  sales  manager  and  Uie 
assistant  general  manager  acted  without  au- 
thority, and  that  therefore  the  defendant 
was  not  bound  their  acta,  the  transaction 
of  basineBa  witli  corporate  officers  or  agents 
would  become  hazardous  Indeed,  and  such 
a  holding  would  prove  very  mischievous  in' 
the  long  run.  We  unhesitatingly  state  that 
the  record  leaves  no  doubt  respecting  the 
authority  of  the.  sales  manager  and  the 
assistant  general  manager. 

[t]  Defendant  farther  Insists  that  the 
court  erred  In  determining  the  amount  of 
damages  by  deducting  the  amount  allowed 
the  defendant  for  freight  from  the  list  price. 
Instead  of  deducting  the  same  from  the 
price  agreed  to  be  paid  for  the  stlos  after  the 
20  per  cent,  from  the  list  price  was  deducted. 
PlaintilTa  counsel  suggest  that  this  question 
Is  not  properly  before  us  because  It  was  not 
argued  In  the  court  below.  The  mere  facfr 
that  defendant's  counsel  did  not  present  or 
argue  a  question  of  this  character  In  the 
court  below,  in  view  that  they  otherwise 
properly  raised  It,  does  not  prevent  them 
from  presenting  it  to  this  court.  Gonnsd. 


have  duly  assigned  the  court's  ruling  in 
this  regard  as  error,  and  they  argue  the  as- 
signment In  their  printed  brief,  and  orally  as 
well.  The  question  therefore  Is:  Did  the 
court  err  in  deducting  the  amount  allowed 
for  freight  from  plaintiff's  price  list,  Instead  » 
of  deducting  the  same  from  the  amount  the 
defendant  agreed  to  pay  for  the  three  car- 
loads of  SllOB? 

17']  So  far  as  the  defendant  was  concern- 
ed, the  list  price  was  material  only  for  the 
purpose  of  determining  the  price  it  agreed 
to  pay,  and  the  plaintiff  agreed  to  accept, 
for  the  silos.  A  fair  construction  of  the 
agreement  in  which  the  plaintiff  agreed  to 
make  an  allowance  for  freight,  we  think,  re- 
quires that  the  deduction  for  freight  shall 
be  made  from  the  price  actually  agreed  up- 
on and  not  from  the  list  price,  whl<^  was 
?0  per  cent,  higher  and  would  thus,  to  some 
extent  at  least,  increase  the  amount  the  de- 
fendant would  be  required  to  pay  for  the 
silos.  We  think  the  court  should  have  de- 
ducted the  allowance  for  freight  from  80 
per  cent,  of  the  list  price,  which  was  what 
the  defendant  agreed  to  pay,  and  not,  as 
was  done,  from  the  full  list  price,  which  was 
20  per  cent,  more  than  the  agreed  price  for 
the  silos.  The  difference  between  what  the 
court  should  have  allowed  and  did  actually 
allow  as  damages  to  the  plaintiff  Is,  however, 
a  mere  matter  of  computation  and  amounts 
to  Just  9144.  While  plaintUTs  counsel  did 
not  concede  that  the  court  had  erred  In  the 
particular  Just  stated,  they,  however,  in  ad- 
vance, consented  that  we  mie^t  correct  the 
error,  if  we  fouml  it  to  be  such,  by  deduct- 
ing the  amount  before  ntated  from  the 
amount  of  Uie  Judgment. 

There  are  a  number  of  other  asslgnmentn, 
but  none  of  th^  la  of  anfflcimt  importance 
to  require  further  dlscnaslon.  The  record 
dladoses  that  the  case  was  ably  tried  and  as 
ably  defended,  and  the  trial  court  fully  and 
fairly  considered  all  the  questlona  that  were 
raised  by  counsel. 

It  is  not  necessary  to  reverse  the  Judg- 
ment, nor  to  enter  a  conditional  order  grant- 
ing a  new  trial,  for  the  feason  that  plain- 
tiff's counsel  have  agreed  that  the  difference 
is  $144.  -In  view  of  counsel's  consent,  it  la 
ordered  that  the  jdalntiff  remit  frtmi  the 
Judgment,  as  of  the  date  It  was  entered  in 
the  district  court,  the  sum  of  $144.  and  the 
Judgment,  as  thus  modified,  will  be  affirmed. 

For  Oie  reasons  stated,  therefore,  the  Judg- 
ment appealed  from  is  modified  by  deducting 
from  the  amoimt  thereof  the  sum  ot  $144  as 
of  the  date  the  Judgment  was  entered  in  the 
court  b^ow,  which  reduces  the  amount  of 
the  Judgment  to  the  sum  of  $1,604.34,  and 
to  tbat  extent  and  for  ttiat  amount  it  Is  af- 
firmed. Neither  party  to  recover  costs  In 
this  court 

STBAUP.  O.  J.,  and  McCARTI,  J.,  con 
cura. 
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SAI/T  IjAKE  CITT  t.  LEE.  (No.  2866.) 

(Sapreme  Court  of  UUh.  Nov.  22,  1016. 
B«lieariiig  Denied  Dec.  SO,  1916.) 

•  Cbiuital  Law  «=»1022— Violation  of  Obdi- 

MANCE— JmOMENTS  ApPEALaBLB  —  "ObIM- 

.WAL  PEoeacTmoN"— "Amount  iNvoLvra." 
Under  Laws  1909.  c.  87,  proTidlni  for  ap- 
peals from  the  city  court  to  the  district  court, 
but  that  the  judgment  of  the  district  court  shall 
be  final  unless  the  amount  Involved  exceeds 
$100  or  a  constitutional  question  is  Involved, 
one  convicted  in  city  court  of  violating  an  ordi- 
nance, and  again  convicted  in  the  district  court, 
has  DO  appeal,  the  prosecution  being  criminaU 
and,  though  the  penalty  may  be  a  fine,  It  Is  not 
an  "amount  involved." 

[Eld.  Note.— For  other  caaes,  see  Criminal 
Law,  Gent.  Dig.  SS  2681,  2582 ;  Dec.  Dig.  «=> 
1022. 

For  other  definitions,  see  Words  and  Phrases, 
FInt  and  Second  Series,  Amount  Involved; 
Grimln&l  PxMecntioii.] 

Appeal  Crom  District  Conr^  Salt  t<ake 
Gonnty ;  M.  L.  Bltchle,  Judge. 

Henry  Lee,  convicted  in  the  city  court  of 
TiolatlDg  an  ordinance,  on  appeal  to  the 
district  court  and  trial  de  novo  therein  was 
again  cmivicted,  and  he  appeals.  Appeal  dU- 
mlssed. 

S.  P.  Armatrong,  of  Salt  Lake  City,  for 
appellauL  H.  J.  DlDlnny,  Aaron  Myers,  and 
W.  H.  Folland,  aU  of  Salt  Lake  Glty.  for 
respondent. 

STRAUP,  O.  J.  The  defendant.  In  the 
city  court,  was  convicted  of  selling  adulterat- 
ed milk  in  violation  of  an  ordinance.  He  ap- 
pealed to  the  district  court  There,  on  a 
trial  de  novo,  he  again  was  found  guilty 
and  adjudged  to  pay  a  fine  of  $60.  From 
that  Judgment  be  has  appealed  to  this  court 

A  motion  la  made  to  dismiss  the  a^al 
on  the  ground  that  the  judgment  la  mwap- 
pealaUe.  The  statute  (Laws  Utab  1909.  c. 
87),  bearing  oa  the  question*  reads: 

"From  all  final  judgments  of  a  city  court  a 
-motion  for  a  new  trial  may  be  made,  and  an  ap- 
peal may  be  taken  by  either  party  in  a  civil  case, 
or  the  defendant  in  a  criminal  case,  to  the 
district  court  of  the  county,  in  the  manner  and 
with  like  effect  as  is  now  or  may  be  provided  by 
law  for  appeals  from  justices'  courts,  in  similar 
cases,  and  from  all  final  judgments  in  the  dis- 
trict courts,  rendered  upon  such  appeals,  an  ap- 
peal may  be  taken  to  the  Supreme  Court  in  like 
manner  as  if  said  actions  were  originally  com- 
menced in  the  district  court;  provided,  however, 
when  the  amount  to  controversy  does  not  ex- 
ceed one  hundred  dollars,  exclusive  of  coats, 
that  the  same  shall  be  final,  and  no  appeal  shall 
lie  therefrom;  and,  provided  further,  that  in 
all  cases  involving  the  validity  or  constitutional- 
ity of  a  statute  or  ordinance  there  shall  be  a 
right  of  appeal  to  the  Supreme  Court  •  •  •  ** 

While  somewhat  ambiguously  expressed, 
yet  we  think  the  statute  fairly  means  that  in 
all  cases,  both  criminal  and  dvll,  an  appeal 
Ilea  from  the  dty  court  to  the  dli^rlct  court; 
and  fmn  all  final  Judgments  in  the  district 


court  rendered  npm  suds  appeals  an  appeal 
lies  to  the  Supreme  Court  provided,  however, 
the  amount  In  controversy  exceeds  $100  or 
the  case  Involves  the  validity  or  constitution- 
ality of  a  statute  or  an  ordinance.  The  pro- 
viso that  when  the  amount  In  omtroversy 
does  not  exceed  $100  the  judgment  shall  be 
final  and  nonappealable  Is  a  restriction  and 
a  limitation  uE>on  the  language  preceding  It, 
and  imposes  a  c<Hidition  precedmt  to  the 
right  of  an  appeal  to  the  Supreme  Court 
That  is,  the  judgmrat  rendered  In  the  dis- 
trict court  Is  final  and  nonappealable  unless 
the  amount  in  controversy  exceeds  $100  or 
the  case  involves  the  validity  or  constitu- 
tionality of  a  statute  or  an  ordinance.  It 
is  hard  to  make  anything  else  out  of  it.  The 
words  "amount  in  controversy,"  as  used  In 
the  statute,  can  apply  only  to  civil  actions 
and  not  to  criminal.  A  prosecntifMi  for  a 
violation  of  an  ordinance  Is  criminaL  We 
have  uniformly  held  that.  The  penalty, 
whether  by  fine  or  imprisonm^t,  or  both, 
which  may  be  imposed  can  in  no  sense  be  re- 
garded as  the  amount  In  controversy,  for  in 
a  criminal  prosecution  the  matter  in  dispute 
or  in  controversy  is  the  guilt  or  innocence  of 
the  accused,  and  not  the  penalty  which  may 
be  Imposed  ui;>on  a  conviction.  Thus  does  It 
follow  that  a  Judgment  In  a  criminal  case 
rendered  In  the  district  court  upon  appeal 
from  the  city  court  Is  final  and  nonappealaUe 
unless  the  validity  or  constitutionality  of  a 
statute  or  an  ordinance  Involved;  and. 
as  no  such  question  is  presented,  let  the 
appeal  be  dismissed.  Though  the  case  Is 
criminal,  yet  in  view  of  the  prior  holdings  of 
this  court  (Salt  Lake  City  v.  Robinson,  39 
Utah.  274.  116  Pac.  442,  36  L.  B.  A.  [N.  S.] 
610,  Ann.  Gas.  1913E,  61,  Salt  Lake  City  v. 
Robinson,  40  Utah,  448,  125  Pac  657,  and 
Salt  Lake  City  v.  Doran,  42  Utah.  401^  131 
Pac.  636),  let  the  respondent's  costs  on  the 
appeal  be  taxed  against  the  appellant  and  it 
be  given  Judgment  therefor.  Sudi  la  the 
order. 

McGABTZ,  J.,  concurm. 

FRICE.  J.  (omcurrinsd.  I  think  a  fair  and 
reasonable  construction  of  the  statute  Is  that 
in  civil  actions  the  right  to  an  appeal  is  given 
In  all  cases  where  the  amount  In  controversy 
exceeds  $100.  If  the  amount  Is  less,  however, 
then  no  appeal  Is  permitted  unless  the  valid- 
ity of  the  statute  or  ordinance  upon  which 
the  action  Is  based  Is  assailed.  Further,  that 
in  criminal  actions  the  amount  In  controversy 
has  no  application.  Therefore,  an  an;>eal  Is 
permitted  only  In  those  cases  where  the  va- 
lidity of  the  statute  or  ordinance  upon  which 
^e  transaction  Is  based  Is  assailed. 

In  this  case,  as  pointed  out  by  the  CHIEF 
JUSTICE!,  no  such  a  question  is  presented* 
and  therefore  this  court  la  without  Juris- 
diction to*  hear  the  appeaL 


ttssFor  otlker  e«sM  Ms  sanw  topio  aad  KBT-KUliaBR  la  all  lC«r-NamlMMd  Dlcests  aad  lBd«Mi 
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SALT  LAKE  BNGINEBRING  WORKS  t. 
UTAH  CONCRETE  PIPE  CO. 
(No.  2900.) 

(Supreme  Court  of  Utah.    Dec.  B,  1916.)' 

1.  Afpku.  and  Bbbob  4=»927(2)  —  Soofk  — 
Pbesuvptions. 

Oil  appeal  from  a  judfrmeut  of  noQHtiit,  the 
record  muet  be  considered  most  favorably  to 
Idaintur. 

£Ed.  Note. — For  other  cauB,  aee  Appeal  and 
Errw^  Cent  Dig.  U  2912,  8748;  Dec.  Dig.  «s» 

2.  Account  Stated  «=320(1)  —  Evidence  — 
QuBsrioN  FOB  Jintr. 

Evidence  held  not  to  warrant  nonaoit  in  ac- 
tion on  acoonnt  stated. 

[Ed.  Mote^For  other  casea.  see  Account 
Stated,  Cent  Dig.  ||  9,  98;  Dec  Dig.  «=» 
20(1).] 

8.  AccoTTNT  Statbd  «=:»5— Aobeement. 

Thongh  one  or  more  Items  in  an  account  are 
diapated,  yet  that  doea  not  prevent  tiie  account 
from  beewnlng  stated  as  to  aU  other  Items  ad- 
mitted  or  agreed  upon  to  be  correct. 

[Ed.  Note.— For  other  cases,  see  Accoant 
Stated.  Gent  Dig.  if  10-29;  Dec.  Dig.  «s>5.] 

Appeal  from  District  Court,  Salt  Lake 
County ;  Qeo.  G.  Armstrong,  Judge. 

Action  by  the  Salt  Lake  Engineering  Works 
against  the  Utah  Concrete  Pipe  Company. 
Jadgment  of  nonenit,  and  plaintiff  appeals. 
Reversed  and  remanded  for  new  trial. 

Tan  Cott  ft  Moreton,  of  Salt  Lake  City, 
for  appellant  Bagley  ft  Ashton,  of  Salt  Lake 
Clt7,  tot  reqKmdent 

STRAUP,  C.  J.  Thia  la  an  action  oa  an 
acconnt  stated.  It  Is  allied  that  on  a  day 
certain  "an  account  was  stated  between 
plaintiff  and  defendant,  and  that  upon  such 
statement  a  balance  of  ^2,459.79  was  found 
due  and  owing  from  tihe  defendant  to  the 
phUntHf,  wUcSi  account  the  defendant  prom- 
toed  and  agraed  to  pay  the  plaintUT' ;  that 
tiiereafter  the  defendant  paid  the  sum  of  91.- 
B3Q,T5,  leavinc  a  balance  due  and  unpaid  of 
$820.04,  for  which  amount,  together  with  In- 
terest, judgment  was  donanded.  The  case, 
at  the  doae  of  plaintiff's  erSdence,  went  off 
on  a  nonsuit,  based  on  the  defendant's  motion 
of  Insufficiency  of  evidence  to  show  that  the 
alleged  account  was  agreed  to  or  acquiesced 
In,  or  that  the  d^endanf  s  preald«it  and  sec- 
retary, with  whom  It  was  claimed  the  account 
was  agned  to  and  actpileaced  In,  had  author- 
ity to  so  bind  the  defendant  The  plaintiff 
appeals. 

Tb»  defendant  claims  nothing  fw  the  lat- 
ter, and  <mly  r^es  on  the  former,  part  of  the 
motion,  want  of  evldoice  to  show  that  the 
account  was  agreed  to  or  acquiesced  in.  The 
defendant  bou^t  goods  and  material  from 
the  plaintiff,  and  had  a  running  account  with 
tt.  The  plaintiff's  bookkeeper  testlfled  that 
on  the  19th  day  of  Norember,  1914,  there  was 
a  balance  due  tbe  plaintiff  from  the  defend- 
ant of  ¥2,459.79,  on  which,  on  Uie  7th  day  of 


January,  1915,  there  was  paid  f  1,6S9.75,  leav- 
ing a  balance  due  and  unpaid  of  f 820.04.  He 
further  testified  that  he— 

"had  charge  lending  out  the  atatemente  of 
accounta  each  month,  and  made  out  atatementa 
of  this  account  regularly  every  mouth,  which 
statements  were  mailed  to  the  defendant  and 
inclosed  in  an  envelope,  postpaid,  and  deposited 
by  me  in  the  United  States  mail  box.  On  a 
□umber  of  occariona  the  statementa  were  sent 
by  me  to  the  defendant  for  the  sum  of  $2,459.- 
79.  The  account  was  stated  to  them.  No  ob- 
jection or  complaint  waa  ever  received  by  us 
to  these  statements.  ]bivoice8  were  also  sent 
of  each  order  as  they  were  delivered  to  the 
defendant  compatt:^,  and  these  Invoicea  also 
stated  the  amount  in  each  case.  At  the  end  of 
the  montli  a  statement  for  the  entire  month, 
together  with  the  balance  carried  forward,  was 
sent" 

The  plaintiff's  superintendent  testlfled  that 
between  Uarch  and  August,  or  September, 
1914,  he,  on  sereral  occairioiw,  demanded  po^ 
ment  of  the  account  from  defoidant's  prest- 
dent,  who  promised  from  time  to  time  to  pay 
it  One  at  plalntUTs  attorneys  teatiOed  that 
he.  (m  ten  or  more  occasions,  had  a  convep- 
satioti  with  the  defendant's  president;  or  ■e<y 
retary,  respecting  the  account,  and  as  many 
times  demanded  payment,  and  that  aa  many 
times  the  president  pzondsed  to  pay  It  and 
that  the  account  at  no  time  was  disputed,  ex- 
cept on  one  occasion,  when  the  secretary 
daimed  that  the  acconnt  was  $29  too  large. 
At  the  secretary's  request  an  itemized  state- 
ment  was  procured  from  the  plaintiff,  which 
then  was  by  the  attorney  and  the  defendanf  a 
president  and  secretary  checked  with  the  de- 
fendant's books,  with  the  result  that  the 
claimed  $29  was  found  to  be  a  mere  error  in 
addition  and  computation  on  the  defendant's 
boohs.  Then,  on  the  19th  of  November,  1914, 
the  defendant,  through  Its  secretaiy,  wrote 
the  plaintiff: 

"In  checking  our  books  we  find  that  our  books 
agree  with  your  statement  of  October  Slst 
Bbowina  a  balance  due  you  of  $2,266.92.  In- 
voice Nov.  let  $80.62;  Invoice  Nor.  Ist  $112.25. 
Balance,  $2,459.7a" 

But  in  this  ctnnectiai  the  secretary  further 

stated: 

"$346.00  of  the  foregoing  account  Is  the  At- 
Iss  Concrete  Pipe  Manufacturing  Company." 

The  Atlas  Concrete  Pipe  Manufacturing 
Company  was  a  corporatlm  which  had  its 
office  with  the  defendant  corporation  and  was 
managed  and  controlled  by  the  same  officers. 
Of  course,  the  $346  Item  was  not  chargeable 
to  the  defendant  Because  of  that  It  Is  con- 
tended that  the  mlnda  of  the  parties  had  not 
met  as  to  the  balance  due,  and  hence  had 
not  met  as  to  an  account  stated.  That  is,  It 
is  claimed  that  the  plaintiff  stated  an  account 
due  It  from  the  defendant  of  $2,459.79,  but 
that  such  account  Included  an  item  of  $346 
whldi  the  defendant  disputed.  But  the  plain- 
tiff's bookk^pcr  testified  that: 

"There  is  nothing  In  this  account  of  the  Utah 
Concrete  Pipe  Company  [the  defendant]  that 
has  ever  been  charged  to  any  other  company, 
and  the  sum  of  $2,469.70  does  not  contain  any 
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Items  or  chari^eB  made  agaisBt  the  Atlas  Con- 
crete Pipe  Manufacturing  Company.  I  have  no 
snch  balance  here  against  the  defendant  com- 

Sany  on  October  1.  1914,  of  |2,213.90.  On, 
eptember  1,  1914,  the  booka  show  the  balance 
due  from  the  defendant  company  at  that  date  to 
be  $933.r>7.  Charges  made  Bubseguent  to  that  date 
up  to  November  2,  1914,  amount  to  $2,459.79. 
Chargea  made  between  September  Ist  and  No- 
vember Ist  were  $1,496.22.  The  charge  of  $346 
made  against  Che  Atlas  Concrete  Pipe  Compai^ 
is  not  included  in  a^  of  those  items  consti- 
tuting  that  account  I  sent  that  statement  out, 
and  that  is  my  pencil  memorandum  on  it  In  my 
handwriting,  ^Atlas  Concrete  Pipe  Mfg,  Oom- 

ftany,  $346.00.'  That  was  a  separate  account 
n  my  hands,  and  I  understood  that  it  was  to  be 
kept  separate  from  the  Utah  Concrete  Pipe 
Company,  but  that  it  belonged  to  them.  It  was 
my  opinion  that  it  belonged  to  them.  The 
charges  whish  we  have  made,  aggregating  $2,- 
450.79,  do  not  include  that  charge.  In  addi- 
tion to  the  charge  of  $2,409.79  there  is  $340 
additional  due  from  the  Atlas  Concrete  Pipe 
Mfe.  Co.  That  charge  appears  on  oar  books 
under  'Atlas  Concrete  Pipe  Mi^.  Companr.' " 

It  Ib  fnrUier  aboWn  that  when  the  acoonnta 
tnm  time  to  time  were  sent  to  tbe  defendant, 
shoving  a  balance  dne  from  It  to  the  plaintiCT 
of  $2,469.79.  the  defendant  at  no  time  object- 
ed ttierrto,  nor  claimed  that  such  statemraits 
included  a.  ebai^  against  tbe  Atlas  G<mcrete 
Pipe  Maniifacturlng  Company.  When  the 
defendant  paid  $1,689.70  on  the  account  the 
plaintiff  wrote  It,  acknowled^ns  receipt 
thereof,  and  stated  that  It  bad  received — 
"the  sum  of  $1,639.75  to  apply  upon  your  ac- 
count of  $2,469.79.  You  will  observe  that 
there  is,  therefore,  a  balance  due  of  $820.04, 
payment  of  which  sum  Mr.  Wall  InslstB  upon  at 
an  early  date." 

[1]  To  this  the  defendant  made  no  objec- 
tloQ,  and  made  no  claim  that  the  balance  due, 
after  giving  credit  for  the  payment,  was  not 
correctly  stated.  We,  In  considering  this 
matter,  of  course,  have  pointed  to  evidence 
most  favorable  to  tbe  plaintiff.  But  so  must 
the  record  be  considered  oA  the  def^idant's 
motion  for  a  nonsuit 

[2, 3]  Let  It,  however,  be  assumed  that 
there  la  some  evidence  tending  to  show  that 
the  $346  Item  due  the  plaintiff  from  the  At- 
las Concrete  Pipe  Manufacturing  Company 
was  Included  In  some  of  the  statements  fur- 
nished the  defendant  by  the  plaintiff.  But 
the  most  that  can  I>e  said  of  It  is  that  the 
evidence  as  to  that  Is  In  conflict,  which  could 
not  be  weighed,  reconciled,  or  determined  on 
a  motion  for  a  nonsuit.  There  certainly  was 
some  evidence  to  support  plaintiff's  theory 
that  the  account,  as  stated  and  rendered  the 
defendant,  showing  a  balance  due  of  $2,^S0.- 
79,  was  not  obJed»d  to;  that  the  defendant 


from  time  to  time  promised  to  pay  It,  and 
that  in  checking  it  orcc  .vltb^  plftli^lfra  at- 
torney the  defCTtdanfa  presldaid  and  secre- 
tary agreed  with  liim  that  the  aoconnt  waa 
coirect  and  promised  to  pay  it,  and  that  whan 
the  defendant  made  the  partial  payment  of 
$1,689.76  on  the  account,  It  did  not  then  (Oa- 
pute  that  $820.04  was  still  doe  and  owing. 

But  further  as  to  this.  l?hoii^  It  may 
be  conceded  that  the  minds  of  the  parties 
had  not  met  as  to  a  balance  dne  of  $2,459.79, 
still  ttiere  Is  good  evidence  to  show  that 
their  minds  met  as  to  a  balance  due  and  un- 
paid of  $2,113.79,  the  difference  between  $2,- 
459.79  and  $340.  When  tbe  defendant  paid 
the  plaintiff  $1,639.75  oa  the  account,  there 
still  admittedly  was  due  the  plaintiff  from  the 
defendant  the  sum  of  $474.04.  Tbus,  on  that 
theory,  was  the  nonsuit  improperly  granted. 
It,  however,  is  urged  that  there  cannot  be  an 
account  stated  as  to  certain  items  If  others 
are  questioned  and  disputed  and  left  open 
for  further  adjustment,  and  that  to  consti- 
tute an  account  stated  all  the  Items  thereof 
must  be  conceded  to  be  true  and  agreed  up- 
on. There  are  authorities  which  lend  sup- 
port to  such  a  proposition.  But  we  believe 
the  weight  of  authority  to  be  that,  though 
one  or  more  Items  In  an  account  are  disputed, 
yet  that  does  not  prevent  tbe  account  from 
becoming  stated  as  to  all  other  Items  admit- 
ted or  agreed  upon  to  be  correct  1  R.  C.  Ii. 
p.  210;  1  C.  J,  690;  1  Cya  373;  Ingle  v. 
Angell,  111  Minn.  63,  126  N.  W.  400,  137  Am. 
St.  Rep.  633,  20  Ann.  Cas.  625;  Tuggle  v. 
Minor,  76  Cal.  96,  18  Pac  131;  Mnlford  v. 
Caesar,  53  Mo.  ^p.  263 ;  Bums  v.  Campbell, 
71  Ala.  271.  Of  course,  where  the  parties 
attempted  to  come  to  an  agreement  as  to  an 
account  stated,  bat  because  of  disagreements 
or  disputes  as  to  certain  items  no  agreement 
la  reached,  there  can  be  no  account  stated 
as  to  any  of  the  Items.  But  that  is  not  this 
case,  viewed  most  favorably  to  the  plaintiff. 
So  we  think  there  Is  evidence  to  show  that 
the  minds  of  the  parties,  either  expressly  or 
by  Implication,  met,  If  not  as  to  a  balance  due 
of  $2,469.79  of  a  stated  account  certainly  as 
to  a  balance  due  of  $2,113.79  of  which,  later, 
only  $1,639.75  admittedly  was  paid.  We  thus 
are  of  the  opinion  that  the  ncmsult  was  Im- 
properly granted,  and  that  the  judgment 
should  be  reversed  and  the  case  remanded 
for  a  new  triaL  Sudi  la  the  <H:der,  with 
costs. 

FSICE  and  McCARIX,  JJ.,  concoi; 
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FIRST  NAT.  BANE  OF  BLY  t.  MBYBHS 
«t  aL    (No.  2166.) 

(Suprone  Court  of  Nevada.    Dee.  80,  IKLl) 

L  HOHSaTBA.0  <»=>42— BgTABIJgHMJBT-NO- 

TIOK  TO  TUIKD  PAETIEa. 

OccupancT  by  tiie  famUr  ia  prima  tacie 
•ridence  to  tbiiA  partiei  of  ths  homeBtead  na- 
ture of  the  pronisee. 

[Ed.  Note.— For  other  cases,  Kce  Homestead, 
CoQt.  Die  I  60;  Dea  Dig.  «s>42.a 

2.  HoifEBTEAD  «=:>42— INIXBEBT    OW  WlVB— 

Pbotsctior— "To  Be  SaLEorsD." 

ConBt.  art  4,  8  30,  declares  that  a  borne- 
itead  as  providea  by  law  shall  be  exempt  rrom 
forced  safe,  and  shall  not  be  alienated  without 
the  joint  consent  of  the  husband  and  wife,  and 
that  laws  shall  be  enacted  providing  for  the 
recotdina  of  nich  homestead.  St.  1864-65.  c 
72,  prondea  that  a  selected  homestead  shall  be 
axoDpt  from  forced  sale,  and  that  the  selec- 
tion shall  be  made  hj  recording  intention  in 
writina.  Aniutdatory  Act  St.  1^.  &  20,  pro- 
videa oat  no  deed  or  mortmie  of  a  homeatead, 
whether  a  dadaratitni  ha*  been  filed  or  not, 
shall  be  valid,  unless  both  the  husband  and  wife 
executed  and  acknowledged  the  same,  ^eld, 
that  ahiuKigh  a  homeatead  was  not  roistered 
as  required  by  law  the  husband's  aole  convey- 
ance or  incumbrance  of  It  did  not  affect  the 
wife's  right  in  the  homeatead  wbidi  could  not 
be  alienated  unless  the  inetnunent  waa  execut- 
ed and  given  by  both. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  I  60;  Dec.  Dig.  «s»42.] 

Appeal  from  Dlatrict  Court,  White  Pine 
jOounty;  Ben  W.  Coleman,  Judge. 

On  rebearing.  Former  opinion,  reversing 
and  remanding,  affirmed. 

For  former  opinion,  see  89  Nov.  285,  ISO 
Pac.  308. 

Anthony  Jurlch  and  Walker  &  Haight,  all 
of  Ely,  for  appellants.   Chandler  &  Qnayl^ 

of  Ely,  for  respondent. 

HcCARRAN,  J.  A  rehearing  was  granted 
In  tills  case  on  petition  of  respondent,  in  or- 
der that  a  fall  and  complete  argument  might 
be  presented  to  the  court  and  In  order  that 
the  members  of  the  bar  of  this  state,  amicl 
corlse,  might.  In  view  of  the  importance  of 
the  auestlon  to  be  determined,  make  such 
oontrlbutlon  m  they  saw  fit  by  way  of  oral 
argument  or  brief  to  aaalst  the  conrt  In  ar- 
riving at  a  final  determination. 

In  our  tormer  consideration  of  the  case 
(First  National  Bank  of  v.  Meyers.  89 
Nev.  285,  160  Paa  80^  we  dwelt  at  some 
length  on  the  constitutional  and  statutory 
provisions  wbldi  seemed  to  ua  applicable 
to  the  matter  at  bar.  Hence  It  will  be  un- 
necessary for  US  to  go  extenglTdy  Into  the 
question  here  on  rehearing. 

Our  CoBstitiitlon  (section  SO  of  article  4) 
provides: 

**A  homestead,  as  provided  by  law,  shall  be 
exempt  from  fofcad  aale  under  any  proceas  of 
law,  and  shall  not  be  alienated  without  ttie 
joint  consent  of  husband  and  wife  when  diat 

relation  exists." 


m 

If  the  ccnstltational  provision  terminated 
at  this  point,  we  apprehend  there  would 
be  no  serlooa  queatlou  to  consider  In  the 
matter  at  bu.  But  it  ia  the  latter  part  of 
the  section  ui^n  wtiich  this  controversy  in 
the  main  rests: 

"And  laws  shall  be  enacted  providing  for  the 
recording  of  such  homestead  within  the  county 
in  which  the  same  shall  be  situated." 

It  will  be  noted  that  this  section  of  the 
Constitution  makes  no  attempt  at  describing, 
limiting,  or  qualifying  either  the  character, 
class,  or  quantity  of  the  property  that  shall 
constitute  a  homestead.  Such  Is  entirely 
left  to  future  legislation. 

So  one  thing  la  apparent  without  proceed- 
ing further,  namely,  that  when  this  home- 
stead contemplated  by  the  provision  of  the 
statute  ia  designated,  limited,  and  fixed  as 
to  the  character,  class,  and  quantity  of  the 
property  to  be  exempted,  such  homestead  so 
designated,  so  described,  and  so  limited 
"shall  not  be  alienated  without  the  joint  con- 
sent of  husband  and  wife  when  that  relation 
exists." 

Pursuant  to  the  direction  of  this  section  of 
the  Constitution,  the  Legislature  in  1865 
passed  an  act  which,  as  we  take  It,  described, 
limited,  and  fixed  the  homestead  contemplat- 
ed by  section  30  of  article  4  of  the  Constitu- 
tion. It  declared  as  to  the  property  out 
of  which  the  homestead  might  be  created.  It 
limited  the  amount  of  property  in  value  that 
might  be  covered  by  the  homestead,  and 
thereby  made  exempt  from  forced  sale,  and 
In  this  respect  spedflcally  provided: 

"The  homestead,  consiatin|E  of  a  quantity  of 
land,  together  with  the  dwelling  house  thereon, 
and  its  appurtensnees,  not  exceeding  in  value 
the  sum  of  five  thousand  dollars,  to  be  selected 
by  the  husband  and  wife,  or  either  of  them, 
or  other  head  of  the  family,  shall  not  be  sub- 
ject to  forced  sale  on  execution.  •  •  •  Said 
selection  shall  be  made  by  elUier  the  husband 
or  wife,  or  both  of  them,  or  other  head  of  a 
family,  declaring  their  intentioQ,  in  writinfc,  to 
claim  the  same  as  a  homestead."  Stat.  1804- 
65.  p.  22& 

The  statute  proceeds  to  prescribe  what 
declaration  shall  be  made  where  the  party 
selecting  Is  a  married  person  and  where  the 
party  selecting  Is  an  unmarried  person;  that 
the  declaration  should  be  signed,  "adcnowl- 
edged  and  recorded  as  conveyances  affecting 
real  estate  are  required  to  be  acknowledged 
and  recorded." 

The  statute  continues  by  declaring  how 
the  husband  and  wife  shall  hold  after  the 
declaration  of  homestead.  If  the  property 
selected  be  the  separate  property  of  either 
spouse,  both  must  Join  In  the  execution  and 
acknowledgment  of  the  declaration.  The 
statute  then  makes  provision  as  to  bow  the 
property  shall  be  disposed  of  In  the  event  of 
the  death  of  one  or  the  other  of  the  spouses. 
The  section  of  the  statute  makes  provision 
for  tenants  in  <:^ommon  making  declaration 
of  homestead  rights  upon  their  respective  es^ 
tates  in  land  and  tlie  Improvement  thereon. 
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But  a  filugnJar  featare  witb  reference  to 
this  statnte  enacted  under  the  q)eclQc  man- 
date of  the  Constitution  Is  that  while  It  de- 
fines the  homestead,  fixes  its  value,  pre- 
scribes the  property,  s^rate  or  community, 
from  which  the  homestead  may  be  selected, 
provides  for  the  recording  of  the  same,  spec- 
ifies that  from  and  after  the  filing  for  record 
of  said  declaration  the  hnsband  and  wife 
shall  be  deemed  to  hold  said  homestead  as 
joint  tenants,  etc,  it  nowhere  by  any  word 
or  expression  limits  or  prescribes  or  desig- 
nates the  rights  of  the  re^jectlve  parties  to 
alienate  or  effect  the  disposal  or  Incumbrance 
of  the  homestead  so  created.  That  the  home- 
stead "shall  not  be  subject  to  forced  sale  on 
execatlon  or  any  final  process'  from  any 
court**  Is  all  that  Is  provided  in  the  way  of 
exemption. 

In  the  case  at  bar  it  must  be  recalled  that 
we  are  not  dealing  with  the  question  of  forc- 
ed sale  of  a  homestead  under  execution  or 
by  final  process  from  a  court  for  any  debt  or 
oblIgatl(Hi.  We  are  dealing  exclusWely  with 
the  right  of  one  spouse  to  alienate  a  home- 
stead without  the  joint  consent  of  the  other. 
We  are  dealing  here  solely  with  the  question 
of  the  validity  of  an  instrument  made  by  the 
husband  without  the  knowledge,  ccmsent,  or 
acquiescence  of  the  wife,  by  which  Instru- 
ment the  former  alienated,  at  least  to  the 
extent  of  a  mortgage,  the  home  which  had 
been  at  ell  times  and  was  then  openly  and 
notoriously  occnpied  by  and  was  the  only 
place  of  abode  for  himself,  his  wife,  and 
bis  family.  The  statute  enacted  by  oar  Leg- 
islature in  1866  with  a  Tlefr  to  carrying  out 
the  spedflc  requisites  of  section  80  of  article 
4,  for  some  reason  best  known  to  Itself,  stu- 
diously avoided  mention  or  provision  as  to 
the  rights  of  the  respective  parties  to  the 
homestead  as  r^rds  alienation  of  the  same. 

Respondent  contends-  that  the  homestead 
"as  provided  by  law"  mentioned  tn  the  Con- 
Btlttttton  means  the  homestead  as  recorded, 
and  that  no  homestead  can  become  effective 
for  any  purpose  unless  the  parties  claiming 
the  same  shall  have  first  racorded  their  dec- 
laration. 

What  Is  the  object  and  purpose  of  selecting 
a  homestead  or  recording  a  homestead  dec- 
laration? It  is  fundamental  that  the  aim 
of  the  law  in  this  respect  is  to  give  notice 
to  those  who  would  extoid  credit  or  who  by 
any  process  would  become  creditors,  that  the 
property  descrit>ed  in  the  notice  should  not 
be  looked  to  as  security  for  the  declarant's 
future  indebtedness. 

It  has  repeatedly  been  held  by  the  courts 
in  cases  Involving  the  matter  of  forced  sale 
under  execution  that  the  words  in  a  consti- 
tutional provision,  sudi  as  found  in  ours  "to 
be  selected,"  have  no  significance  where  there 
is  actual  occupancy,  and  the  property  in  ques- 
tion does  not  exceed  in  value  or  quantity  that 
prescribed  as  a  maximum  by  the  statute  or 
Constitution.  Stephen-Putuey  Shoe  Co.  t. 
White  et  aL,  173  Ala.  80,  flS  South.  B03,  Ann. 


Gas.  1913C,  1278;  Pollat  v.  McNeil,  100  Ala. 
203,  13  South.  937;  Oreen  v.  E^rar,  63 
Iowa,  426,  5  N.  W.  567;  Riggs  T.  SterUng, 
60  Mich.  643.  27  N.  W.  706,  1  Am.  St  Rep. 
564;  Barton  v.  Drake,  21  Minn.  299;  Rogers 
r.  Marsh,  73  Mo.  64;  Peake  v.  Cameron,  102 
Mo.  568,  15  S.  W.  70;  Hobs(»i  v.  Huxtable, 
79  Neb.  334, 112  N.  W.  658;  Kimball  v.  Salis- 
bury, 17  Utah,  381,  63  Pac.  1037;  Id.,  19 
Utah,  161,  66  Pac  973 ;  Atherton  v.  Hughes, 
249  III.  317,  94  N.  B.  646;  Thompson  oa 
Home&teuds,  |  230. 

In  the  case  of  Seedier  v.  Baldy,  7  Mich. 
488,  the  Supreme  Court  of  Michigan,  in  deal- 
ing with  a  constitutional  provision  (Const, 
1650,  art  16),  wherein  it  was  expressed  that: 

"Bvery  homestead  of  not  exceeding  forty 
acres  of  land,  and  the  dwelling  bouae  tbereon, 
and  the  appurtenances  to  be  selected  by  the 
owner  thereof,  •  •  •  not  SKeeding  in  val- 
ne  fifteen  trandred  dollars,  ^laU  be  exempt  from 
forced  sole  on  execution,  or  any  otber  floal 
process  from  a  court,  ftH-  any  debt  contracted 
after  the  adoption  of  this  Constitution" 

— went  at  length  Into  the  subject;  and  this 
declsi(m  has  been  quoted  from  extensively 
and  cited  approvingly  by  nearly  every  other 
court  that  has  had  to  do  with  the  subject 
Among  the  expressions  put  forth  in  tlie  Qphk^ 
ion  we  quote  the  following: 

"Having  already  shown  what  description  of 
homestead  is  exempt  by  the  Constitution,  we 
proceed  to,  second,  the  Question  of  its  selection. 
In  what  cases  is  any  actual  selection  neces- 
sary, except  that  which  is  evidenced  by  owner- 
ship and  occupaacr  as  a  homestead,  in  order  to 
bring  It  within  the  constitutional  exemption? 
To  answer  this  we  must  first  settle  the  mesa- 
Ing  of  tiie  phrase  to  Iw  selected,'  as  used  in 
the  Constitution.  Now,  whether  we  look  to 
its  derivation  or  its  univerBal  oae,  the  term,  'to 
select,'  sigaifiea  to  choose,  to  teike  some  par- 
ticular part  or  number  from  a  greater;  to  take 
by  preference  from  among  othera;  to  pick  out; 
to  culL  The  term  'selection'  has  never,  we 
think,  been  used  to  express  merely  an  election 
or  option,  whether  to  take  anything  or  nothing; 
to  insist  upon,  or  to  waive  a  right  The  pur- 
pose for  which  a  selection  of  a  homestead  Is 
required  ia  exactly  in  accordance  with  this  uni- 
versal signification  of  the  term.  The  <rf>vious 
jmrpose  for  which  the  selection  is  reqidred  Is 
on^  to  identify  and  define  the  property  to 
which  the  exemption  applies,  so  as  to  diatlnguish 
that  which  is  exempt  nom  that  which  may  be 
sold  at  the  instance  of  creditors.  He  selection 
in  question,  tiierefore,  necessarily  implies  a 
larger  tract  or  a  greater  amount  of  real  estate 
from  which  the  selection  is  to  be  made,  and 
it  Is  only  for  such  cases  tiiat  the  statute  of 
1848  has  provided  a  mode  of  selection.  Both 
that  and  the  Constitntlon  are  siloit  as  to  the 
election  to  claim  a  homestead  at  ail,  or  to 
waive  it  altogether." 

In  the  case  of  Stephen-Putney  Shoe  Co.  t. 
Whlt^  supra,  the  Supreme  Court  of  Alabama 
was  confronted  with  a  constitutional  pro- 
vision' which,  among  other  things,  provided: 

"Svery  homestead,  not  exceeding  eight?  screB,** 
of  land  "and  the  dwelling  and  appurtenances 
thereon,  to  be  selected  by  the  owner  tiienott 
*  *  *  shall  be  esHnpt  from  sala  on  uecutloa 
or  any  other"  fona  U  "prooaM"  Ooaat  AJa. 
1901,  I  206. 

Under  this  ccsutltutlonal  jwovlrion  a 
statute  had  been  oiacted  wUidL  among  other 
things  provldad  that; 
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"Tbe  homestead  of  mry  reridflnt  of  tiUs 
Btnte,  not  exceeding  one  hundred  alxty  acres  of 
land,  and  Dot  ezceedinr  two  thousand  doUan 
In  TBlne,  *  *  *  to  oe  aelected  by  the  own- 
er, •  shall  b«  vampt»i  bom  lerj  and 
sale  under  execution  or  other  process  for  [the 
collection"ofl  debts  contracted  after  April  28. 
187a"    (Acta  1876-77,  p.  82,  |  2). 

The  term  "to  be  selected,"  as  naed  In  the 
Oonstlttition  of  Alabama  and  in  the  statu- 
tory proTlsloD,  wa»  dwelt  upon  at  length 
by  the  Snpreme  Ckmrt,  and  many  of  the 
dedslona  of  otber  states,  dealing  wltb  simi- 
lar questions,  were  reviewed.  Among  other 
things,  the  court  qnoted  approvingly  from 
Thompson  on  Homesteads  and  Gixemptlons, 
I  652,  to  the  effect  that: 

'at  is  a  famiUar  maxim  that  the  law  does 
not  roQuir«  a  person  to  do  an  impossible  thint 
or  a  vain  thins.  A  necessarr  application  m 
this  maxim  is  iS&t,  where  all  the  land  which  a 
debtor  has  en^races  bis  family  homestead,  and 
is  within  the  statutory  area  and  valne^  he  is 
not  reaulred,  in  order  to  save  bis  right  of  home- 
stead, to  exerciM  an  act  of  selection.  *  •  • 
The  exercise  of  snch  an  act,  under  such  obcnm- 
stancps,  would  not  only  be  nstleas.  but  Impos- 
sible." — — . 

We  refer  to  the  principle  thus  enunciated 
by  these  sereral  authorities,  not  as  dedslTe 
of  the  matter  at  bar,  but  rather  as  lllustra- 
tlre  of  a  sound  reasw  which  we  de«n  equally 
applicable  to  the  question  of  selection  and 
declaration  as  affecting  right  of  husband  and 
wife  in  the  homestead  premises. 

We  hare  already  drawn  attention  to  the 
fttct  that  the  statute  of  1866,  which  defines 
the  homestead  and  prorldes  for  the  recorda- 
tion of  the  same,  makes  no  prorislon  or  In- 
tlmatt(»i  that  selection  or  recordation  are 
In  any  vise  necessary  to  prevent  Bllenatl<m 
by  one  spouse  wittiout  the  joint  consent  of 
the  other.  When  we  stop  to  consider,  It  Is 
not  surprising  that  the  Leststataie  In  Its 
wisdom  saw  the  ns^essness  of  such  a  provl- 
slm.  One  need  \mt  revert  to  tbe  fbct  that 
recordation  Is  for  tbe  inirpoee  of  giving  no- 
tice to  tbe  world  of  tbe  exemption  of  certain 
q>e<!iflc  property  firom  beccHUlng  security  for 
obligations.  But  why  should  recorded  notice 
be  necessary  as  between  husband  and  wife, 
who,  occupying  the  premisea,  living  together, 
periuqw  beneath  tbe  raj  roof,  perduaee 
rearing  a  ttmilj'  tbsMo,  are  folly  aware  of 
the  nature  and  diaracter  of  the  premises? 
As  between  husband  and  wife  occupying  a 
given  premises  as  a  hwieetaad,  does  any  good 
reason  occur  why  selection  and  recordation 
of  tbe  same  dumld  be  neosssary?  As  be- 
tween  these  persons,  would  not  encb^sdeetton 
and  recording  be  the  "vain  thing,"  onneeee- 
sary?  The  statutory  prorlsion  <a  1866  made 
no  -  mention  of  alienation  of  tbe  homestead 
inmiilses  being  affected  by  tbe  act  of  aeHaetioa 
or  declaration.  The  amendatory  act  of  1807, 
having  to  do  with  tbe  rights  of  husband  and 
wife,  declared  no  more,  Indicated  to  no 
greater  extent,  and  effected  no  greater 
limitation  on  the  powers  of  the  husband 
to  alienate  a  homestead  than  did  section 
80  of  article  4  of  tbe  Oeostltotlon  itaeU 


This  aectlon  of  tbe  Ouutltatloal  dedared 

that: 

*^e  homestead,  as  provided  hy  law,  should 
not  be  alienated  without  the  joint  consent  ox 
husband  and  wife." 

But  the  homestead  which  was  by  law  there- 
after provided  was  "to  be  selected."  not  wltb 
a  view  to  affecting  the  powers  of  alienation — 
because  that  specific  matter  Is  not  mentioned 
In  tbe  statute— but  rathei)  to  exempt  the 
homestead  so  selected  from  forced  sale  under 
execution  or  any  final  process  from  any  court 
for  any  debt  or  liability  contracted.  The 
homestead  defined  by  the  law  of  1860 — a 
quantity  of  land,  together  with  the  dwelling 
house  thereon  and  its  appurtenances,  not  ex- 
ceeding in  value  9C,000 — was  required  to  be 
selected  and  hoice  recorded  in  order  to  ac- 
complish the  only  purpose  mentioned  by  tbe 
statute  of  1866,  exemption  from  forced  sale 
under  execution.  Where  in  the  ctmstltutional 
provision  or  In  any  of  our  statutory  provi- 
sions on  the  subject  Is  there  to  be  found  an 
expression  indicating  that  the  homestead  pro- 
vided by  law  most  be  declared  and  recorded 
in  order  that  It  "shall  not  be  alienated  with- 
out the  joint  consent  ot  tbe  husband  and 
wife?" 

LI  ]  Is  it  the  recorded  declaration  of  home- 
stead that  makes  the  premises  exempt  from 
alienation?  The  statute  falls  to  answer.  Is 
alienation  prohlldted  (mly  where  the  declara- 
tion of  homestead  has  been  receded?  If  so, 
why  was  it  not  so  provided  in  section  1  ot 
the  act  of  1866  entitled  "An  act  to  exempt 
the  homestead  and  other  property  from  forc- 
ed sale  in  certain  cases?"  What  la  there  In 
section  1  of  this  act?  What  word  or  phrase 
or  sentence  Is  there  in  the  section  that  im- 
plies, much  less  expressly  declares,  that  it 
shall  be  effective  to  any  extent  as  prohibiting 
alienation  of  the  homestead  by  the  husband, 
whether  recorded  or  unrecorded?  What  la 
there  about  the  statute  from  which  we  can 
draw  even  an  Inference  that  It  was  Intended 
to  affect  the  rights  of  husband  and  wife,  and 
in  the  alienation  of  an  occupied  homestead 
who  else  can  be  affected,  In  view  ot  the  fact 
that  the  occupancy  by  the  family  la  prima 
facie  evidence  to  third  parties  ot  the  home- 
stead nature  of  tbe  premises?  Cook  v.  Mo- 
Obrlstian.  4  OaL  23 ;  Lubbock  v.  McMann,  82 
CaL  226,  22  Pac  1146,  16  Am.  St  Eep.  108; 
Larson  v.  Butts.  22  Neb.  370,  85  N.  W.  190; 
Brlchacek  v.  Brichacek,  76  Neb.  417,  106  N. 
W.  478;  Hobson  t.  Boztable,  nipra. 

Respondent  argues  wltb  great  eamestnen 
that  the  decision  of  this  court  in  the  case 
of  Ofalld  V.  Singleton,  IS  Ner.  461,  la  dedalve 
of  tbe  Question  at  bar.  But  we  are  con- 
strained to  believe  from  the  langnage  of  that 
decision  that  had  tbe  learned  and  eminent 
Jurist  who  drafted  the  <^inIon  been  cmft^nt- 
ed  with  a  statute  su<^  as  that  found  In  the 
amendatory  act  of  1887,  a  different  oonelu- 
sion  would  have  been  arrived  at 

The  a]nendat(n7  act  of  1897  provides: 
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*••  •  •  No  deed  of  eonTeyance,  or  mort- 
gage, of  a  lUMDestead  as  now  denoed  by  law  re> 
gardlcBB  of  whether  a  declaratioii  thereof  ban 
been  filed  or  not,  shall  be  valid  for  any  pnrpoae 
whatever  unless  both  the  hasband  and  wife  ex- 
ecute and  acknowledge  the  tfame  aa  now  pro- 
vided by  law  for  the  eonTvnnoe  of  real  ertate." 
Stat  189T.  p.  24. 

This  Is  In  wise  repugnant  to  the  statute 
of  1865.  which  was  enacted  to  accomplish  a 
different  purpose,  as  Its  title  Indicates.  The 
amendatory  act  of  1897  was  a  limitation  to 
tbe  dominance  ot  the  husband  over  the  com- 
munity pra^extr*  It  sought  to  accomplish  a 
humane  purpose,  and  in  this  It  sought  to  do 
no  more  than  was  made  manifest  as  being 
Uie  q>lrlt  and  lubuitlon  ot  the  firamras  of  the 
organic  law. 

We  are  a^ked: 

"If  the  recording  is  not  an  essential  element 
of  the  homestead,  what  did  the  constitutional 
convention  mean  by  sn^ng  that  tbe  Legisla- 
ture riiall  enact  laws  providing  for  the  record- 
ing of  tbe  bomestf^  and  why  did  the  Legia* 
lature  so  enact?^ 

We  reply  that  the  Legislature  did  not,  by 
any  word  or  sentence,  expression  or  infer- 
ence, dedare  that  the  homestead  should  be 
recorded  in  order  that  alienation  by  one 
spouse  wllhoat  tiie  consent  of  the  other  could 
not  be  effected.  The  statute  says:  ■ 

"The  homestead  *  *  *  to  be  selected  by 
the  husband  or  wife,  or  dther  of  them  *  •  • 
■hall  not  be  subject  to  forced  sak." 

"To  he  selected,"  in  order  to  be  exempt 
from  forced  sale,  Is  the  statutory  direction. 
Nowhere  does  the  statute  In  tbia  ro^ect  say 
or  infer  that  the  term  "to  be  selected"  means 
to  make  unalienable  by  <Hie  spouse  without 
the  consent  of  the  other.  Selectiixi,  as  we 
have  already  emphasized,  Is  for  fhe  purpose 
of  giving  notice.  What  an  idle  thing  it  would 
be  to  say  that  the  wife  idiall  give  notice  to 
the  husband  by  selecting,  and  hence  record- 
ing, a  declarathxi  under  oath,  etc.,  that  she 
claimed  the  roof  over  her  head,  acquired 
though  It  was  by  her  efforts  in  conjunctloa 
with  his,  as  a  homestead.  This  they  contend 
she  must  do  in  order  to  bring  to  his  attaitlcw 
that  the  community  property,  "consisting  ot 
a  quantity  of  land,  together  with  the  dweQ- 
ing  house  thereon  and  its  appurtraances," 
could  not  be  alienated  him.  In  other 
words,  if  we  hearken  to  the  contention  sup- 
porting reqwndent,  we  shall  say  the  wife 
must  bring  this  selection  to  the  attentim  of 
her  huslHind  by  public  rec(ttdatl(m  in  order 
that  be  may  be  bound  by  the  spedflc  declara- 
tion found  in  section  tO,  aftlcle  4,  of  the  or- 
ganic law,  which  says,  in  no  uncertain  terms: 

"The  homestend  as  provided  by  law  riiall  not 
be  alienated  without  the  joint  consent  ct  the 
husband  and  wife." 

The  law  does  not  deal  In  ahsnrditiea. 

Nor  does  the  Coostltatian  require  record- 
ing of  Uie  homestead  aa  affecting  the  rights 
ot  husband  and  wife  to  alienate.  The  Cihi- 
^tltutlon  says: 

"Laws  shall  be  enacted  providing  for  the  re- 
cording of  such  bomeptead."  What  bomestead? 
Tbe  homestead  *^  provided  by  law." 


The  homestead  contemplated  was  institut* 
ed  by  the  law  of  1885,  and  the  homestead 
"provided  by  [that]  law"  was  a  homestead 
"consisting  of  a  quantity  of  land,  together 
Willi  the  dw^llng  house  thereon,",  and  was 
required  to  be  selected  to  effect  one  expressed 
purpose  only — to  be  exempt  from  forced  sale. 
If  we  say  that  the  expression  in  the  Coostl- 
tutloo,  "provided  by  law,"  means  a  selected 
and  recorded  homestead,  then  the  expression 
has  no  bearing  on  the  right  ot  alienation, 
because  the  homestead  that  was  required  "to 
be  selected"  and  recorded  only  affects  the 
exemptkm  frOm  forced  sate  undw  execution. 

.Under  fundamental  rules  of  omstractloa 
we  are  bound  to  give  effect  to  evra-y  statutory 
provision  not  repugnant  to  the  organic  la^. 
No  one  will  attempt  to  centecd  that  under 
section  SI,  article  4,  of  our  Constitution,  the 
Legislature  could' not  csiact  a  law  such  as  the 
amendatory  act  of  1897.  This  act  was  cleav- 
ly  within  the  mandate  of  the  Goustltatlon 
proridiiig  that  "laws  shall  be  paaaed  more 
Clearly  defining  the  rights  of  the  wife,"  etc. 
If  we  say  that  the  amendatory  statute  of 
1897  Is  unconstitutional,  then  we  must  say 
that  no  law  can  be  passed  protecting  the  wlfto 
from  the  act  of  alienation  of  the  homestead 
by  the  husband,  unless  she  does  the  vain, 
idle,  absurd  thing— eelect  and  record,  and 
thereby  serve  notice  on  her  spouse. 

In  tbe  case  of  Ham  v.  Santa  Bosa  Bank. 
62  Cal.  134,  45  Am.  Bep.  654,  the  court,  dweU- 
ing  on  a  peculiar  statute  of  California,  em- 
phasized the  words  "the  record  of  the  decla- 
ration operates  as  a  notice  of  selection  to  all 
the  world."  Tills  is  but  a  reannundatlon  of 
an  old  principle.  It  does  not  apply  to  our 
peculiar  statute,  because  our  statute  says 
nothing  as  to  selection  or  recordation  as  af- 
fecting the  rights  of  the  wife  as  against  those 
of  the  husband.  Becordatlon  may  be,  and  in 
fact  is,  necessary  to  give  notice  to  all  the 
world  of  the  selection  of  tbe  homestead  to 
exempt  it  from  forced  sale  under  execution. 
But  to  ex^pt  it  ttom  aUenation  by  one 
aponae  without  the  consent  of.  the  other.  In 
the  absence  of  specific  ooastltutionai  or  statr 
utory  provision, -why  ahould  such  be  necea* 
sary?  Neither  the  cmstttutlonai  provlitin 
Bor  the  statute  law  of  California  la  the  same 
aa  Uiat  in  this  JuriaUctiott  on  the  subject  of 
taonMstaad  zi^ts  at  tbe  ri^ita  of  husband 
and  wife  in  respect  ttaeteto.  Banes  the  Oat 
ifomla  dedstons  afford  no  aariitaBoe  In  tb» 
final  question  here. 

[2]  The  provision  of  tbe  stmtnte  of  vm, 
"the  homestead  •  «  •  shall  not  be  sobjeet 
to  forced  sale  •  •  •  exc^t  •  •  ♦  for 
tbe  payment  of  any  mortgage  thereon  execut- 
ed and  given  by  both  husband  and  wife," 
emphasiaes,  if  anything,  the  very  conclusloii 
w6  draw  here.  It  revives  th«  wpMt  and  to- 
tent  of  the  framers  of  fhe  law,  as  w^l  as  tba 
wtiters  of  odr  OonstttutlcHi,  that  tbe  wife's 
right  la  tbe  homestead  could  not  be  allfflutted 
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nnless  tbe  instrument  of  aUratatUm.  was  *'er> 
ecuted  and  given  by  both." 

33ie  occupancy  of  tbe  premines  by  the 
Meyers  family,  consisting  of  tbe  maker  of  the 
mortgage  in  question  here,  bis  wife  and  chil- 
dren, was  at  ail  times  known  to  the  respond- 
ent Its  character  as  a  homestead  in  fact 
was  a  matter  of  common  knowledge.  Tbe  act 
of  Meyers  in  making  the  mortgage  of  these 
premises  without  tbe  co-operation  of  bis  wife 
was  one  prohibited  by  the  spirit  and  letter  of 
the  Oonstitntlon,  as  well  as  by  the  spedflc 
language  of  the  statute  of  1897.  His  act  In 
mortgaging  the  premises  was  TOld. 

Our  opinion  here,  and  the  observatlona 
herein  made,  are  to  be  understood  as  in  con- 
nection with  and  In  furtherance  of  our  views 
as  expressed  In  our  formor  <vlnlon  (First 
National  Bank  of  Ely  t.  Meyers,  89  Nsr.  28B, 
150  Pac.  808). 

The  Judgment  is  reversed.  The  cam  Is  re- 
manded. It  .Is  so  ordered. 

NOBCBOSS,  0.  J.    I  concur  In  the  Judg- 
■  ment  and  order,  end  adhere  to  tiie  views  ex- 
pressed In  the  former  opinion  of  this  court. 

'  COLEMAN.  J.  As  I  presided  at  the  trial 
of  this  case  In  the  district  court,  I  declined 
to  participate  in  Its  consideration  when  it 
first  demanded  the  attention  of  this  court. 
I  would  be  reluctant  to  file  an  oidnlon  In  the 
case,  In  any  evutt;  but  In  view  of  the  Im- 
portance of  tbe  question  InvolTed.  may  elect 
to  do  so  at  a  later  date. 


PORCH  V.  PATTERSON  et  al.  (No.  2161.) 
(Supreme  Court  of  Nevada.    Dec.  30,  1916.) 

Appeal  from  District  Court;  Elko  County; 
B.  J.  L.  Taber,  Judge. 

On  rehearing.    Former)  opinion  affirmed. 

For  former  oplnlcm,  see  166  Pac.  4S9. 

E.  A.  Klein,  of  San  Francisco,  Cel.,  for 
appellant.  B.  F.  Curler  and  F.  B.  Oedney, 
both  of  Elko,  for  respondent 

UcCABBAN.  J.  As  was  iald  In  our  fbrmer 
opinion  In  this  case  (Pordi  v.  Patterson,  106 
Pac  438)  tiie  precise  question  involved  in 
this  case  Is  also  involved  in  the  case  of 
First  National  Bank  v.  Bfeyen,  ISO  Pac.  308. 
Having  granted  a  rdiearlng  in  the  last- 
named  cue,  In  view  of  tbe  imp<»tauoe  of  tiie 
question  presented,  rehearing  was  also  grant- 
ed in  this  case. 

Upon  rehearing  In  the  case  of  First  Na- 
tional Bank  v.  M^en,  we  affirmed  our  posi- 
tion taken  on  the  occasion  of  Its  first  consid- 
eration, reversing  the  judgment  and  remand- 
ing the  case. 

Upon  tbe  anthorlty  of  that  caa^  fbe  Judg- 
ment In  this  case  will  be  a01rmed.  It  is  so 
ordered. 

NORCROSS,  0.  J.,  concurs. 


GOLKUAN,  J.  As  the  order  In  this  case 
foUowB  that  of  First  Natlcmal  Bank  of  Ely  v.. 
Meyers,  30  Nev.  286, 150  Pac.  308, 1  may  elect 
to  file  an  opinion  herein,  as  In  tbe  Meyers 
Case,  161  Pac.  82^  at  a  later  date. 


VEBDI  LUBfBER  CO.  v.  BARTLETT  et  ux. 
(No.  2224.) 

(Supreme  Court  of  Nevada.    Dec.  30,  1016.) 

1.  MacHANios'  LiXHs  <8i=»78— Nonoa  Bapu- 

DUTUfQ  LlABIUTT— STATDTOB. 
Rev.  Lews,  S  2213,  provides  for  a  Hen, 
whetiier  work  is  done  or  material  funiished  at 
the  instance  of  tbe  owner  or  his  agent,  and 
that  every  contractor,  subcontractor,  architect, 
builder,  etc.,  in  control,  shall  be  held  to  be  the 
owner's  agenL  Section  2221  provides  tbat 
every  bnilaiiig  or  other  inmsovement  construct- 
ed with  die  Imowledge  of^  the  owner  shall  be- 
held  to  have  been  constructed  at  his  instance, 
and  his  interest  shall  be  subject  to  lien,  unless 
within  three  da^s  after  be  shall  have  obtained 
knowledge  of  the  conBtruction  he  shall  give  no- 
tice that  be  will  not  be  responsible,  by  poatiag 
notice  in  writing  on  the  land  or  bullmng.  Al- 
terations were  made  on  a  building,  and  the 
contractors  for  tbe  work  with  the  owner  or- 
dered lumber.  After  the  work  bad  been  com- 
menced, the  owners  posted  a  notice  of  non- 
liability. BM,  that  socb  notice  could  not 
affect  the  Hen  under  aection  2213,  since  section 
2221  merely  imposes  an  active  duty  upon  the 
owner  to  repudiate  liability  for  improvements 
made  or  materials  furnished  without  his  coo- 
sent,  and  not  to  the  cam  wbars  tke  order  la 
given  by  his  agent. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  111;  Dec.  Dig.  «=»78.] 

2.  STATUTKS  ^20&~OOII8TKUOTIOH— HiL»' 

HOmziNQ  Pasts  or  Aor. 
Instead  of  construing  one  section  of  an  net 
as  repealing  another  section  In  pert,  courts 
rather  seek  to  harmonize  the  different  parts  of 
the  act,  or  different  acts  in  pari  materia,  so  as  to 
enable  them  all  to  stand. 

tBd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  283;  Dec.  Dig.  ^206.] 

Appeal  from  District  Court,  Nye  County: 
Mark  R.  Averill,  Judge. 

Action  by  the  Verdi  Lumber  Company,  a 
corporation,  against  M.  B.  Bartiett  and  Vrtfe. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.   Judgment  affirmed. 

P.  M.  Bowler,  of  Tonopah,  George  A.  Bart- 
lett,  of  Reno,  and  George  B.  Thatcher,  of 
(^rson  City,  for  appellants.  B.  B.  Cooke,  of 
Tonopah,  for  respondent. 

CDLBMAN,  J.  This  Is  an  appeal  from  a 
Judgment  and  decree  of  foreclosure  of  a  me- 
chanic's lien,  entered  in  the  district  court  In 
and  for  Nye  county.  Appellants,  who  were  the 
owners  of  a  certain  lot,  and  a  building  sltuat< 
ed  thereon.  In  the  town  of  Tonopah,  entered 
Into  a  fsontract  with  Kelleher  &  Kuh^an, 
on  or  about  September  1,  1913,  for  tbe  mak- 
ing of  certain  alterations  and  additions  to 
the  said  building.  Pursuant  to  tbe  contra^ 
the  contractors  were  to  furnish  all  materials 
necessary  in  the  making  of  the  alterations 
and  additions.    The  respondent,  the  Verdi 
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Lumber  Compezqri  fornldied  aod  deUrered  to 
the  contractors,  upon  their  request,  at  the 
property  mentioned,  certain  lumber  and  other 
building  material,  which  were  used  by  the 
contractors  In  making  the  alterations  and  ad- 
ditions contemplated  by  the  contract-  The 
contractors  having  failed  to  pay  tor  the 
lumber  and  material  so  purchased,  the  com- 
pany filed  Its  Ilea  statement,  and  In  due 
time  broui^t  this  action  to  foreclose  the 
same- 
Section  1  of  an  act  entitled,  "An  act  to  se- 
cure Uens  to  mechanics  and  ottiers,  and  to 
repeal  all  other  acts  in  relation  thereto " 
approved  March  2, 187S  (Bt  18TS.  c  61)  being 
section  2213  of  the  Bevlsed  Laws  of  ldl2, 
reads: 

*'Every  person  performing  labor  npon,  or 
furnishing  material  of  the  value  of  five  (5)  d<d- 
lara  or  more,  to  be  used  in  the  constructloa, 
alteration  or  repair  of  any  baitding  or  other 

*  *  *  stracture,  hai  a  lien  upon  the  same 
for  the  work  or  labor  done  or  material  furoiih- 
ed  by  eadi,  respectively,  whether  done  or  for* 
uiBbed  at  the  inBtance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent; 

*  *  *  and  every  contractor,  Bubcootractor, 
ardiitect,  builder,  or  other  persons,  having 
charge  or  control  of  any  *  *  *  or  of  the 
eonatmction,  alteration  or  repair,  either  in 
whole  or  in  part,  of  any  building  or  other  Im- 
provement, as  aforesaid,  shall  be  held  to  be 
the  agent  of  the  owner,  for  the  purposes  of 
this  cfa^ter." 

Section  9  of  the  same  act  reads  as  follows: 
"Every  building  or  other  Improvement  men- 
tioned in  section  1  of  this  act,  constructed  npon 
any  lands  with  the  knowledge  of  the  owner  or 
the  person  having  or  claiming  any  interest 
therein,  shall  be  held  to  have  been  constructed 
at  the  Instance  of  such  owner  or  person  hav- 
ing or  claiming  any  interest  therein,  and  the  in- 
terest owned  or  daimed  shall  be  subject  to  any 
lien  filod  in  accordance  with  the  provisions  of 
this  chapter,  unless  such  owner  or  person  hav- 
ing or  claiming  an  interest  therein  shaU,  with- 
in three  days  after  he  shall  have  obtabied 
knowledge  of  the  construction,  alteration,  or 
repair,  or  the  intended  construction,  alteration 
or  repair,  give  notice  that  he  will  not  be  re- 
sponsible for  the  same,  by  pMting  a '  notice  in 
writing  to  that  effect  in  some  conapiouons  place 
upon'  ssid  land,  or  upon  the  building  or  other 
improvement  dtoate  thereon." 

Several  days  after  work  bad  been  com- 
menced upon  the  propo^  pursuant  to  tlie 
contract,  a  notice  of  noiliabUlty,  such  as  oon- 
temidated  by  said  section  9,  was  posted  upon 
the  property  by  appellants. 

Several  reasons  are  urged  why  the  Judg- 
ment afaonld  be  reversed;  but,  In  the  view 
whldi  we  take  of  the  case,  we  deem  it  neces- 
saxy  to  consider  only  one  question,  and  that 
la,  conceding  that  the  notice  of  nonliability 
was  posted  in  apt  Ume,  and  in  a  conspicuous 
place,  did  it  accomplish  the  purpose  Intended 
by  It? 

While  appellants  contend  that  th^  never 
became  liable  to  respondent,  because  of  the 
posting  of  the  notice,  respondent  asserts  that 
it  was  not  the  Intention  of  the  Legislature 
that  section  2221  should  apply  to  a  situation 
such  as  is  here  presented,  upon  the  theory 
that  under  section  2213,  Kelleher  &  Kuhlman 
were  the  agents  of  m>peUants.  and  that  the 


ai^keUants  were  bound  by  the  acts  of  their 
agents  Just  as  much  as  they  would  have  been 
had  they  (tfdered  the  lumber  and  other  sup- 
plies themselvea,  and  that  U  anWUants  had 
themselves  ordered  the  materials,  thogr  could 
not  have  relieved  the  property  from  the  lia- 
bility by  posting  a  notloe  of  nonUabllity. 

A  clause  similar  to  the  last  one  In  section 
2218,  supra,  making  "the  contractor,  sub- 
contractor, architect,  builder,  or  other  pema 
having  diaiie  of  the  wosk,**  the  ageiU  of  tfu 
owner,  la  embodied  In  the  medianlc'a  lien 
statutes  of  many  of  the  states;  and,  so  far  as 
we  have  been  able  to  find,  the  courts  have 
uniformly  given  such  language  Ita  plain  and 
ordinary  meaning,  and  have  held  Out  aap- 
pllea  and  other  materials  ordoed  by  persona 
in  any  of  the  named  classes  were  proper  to 
be  secured  by  a  lien,  with  the  same  force  and 
effect  as  If  ordered  by  the  owner  hlmsdf. 
In  flut,  the  Intention  of  the  Legislature  In 
using  the  language  making  the  contractor, 
etc.,  the  owner's  agKit  Is  so  clear  ttaf:  the 
courts  have  not  found  It  necessary  to  Wa- 
strue  it  very  often, 

[1]  If  tte  Umgnage  of  aectUm  ii218,  sapra, 
is  given  Its  plain  meaning,  and  it  the  princi- 
pal Is  as  much  botmd  by  tibe  acta  ut  hla  agent 
as  if  he  had  acted  for  himself,  how  can  the 
mere  posting  of  a  notice,  such  as  contemplat- 
ed In  section  2221,  supra,  by  the  owner  of  the 
pnwer^,  relieve  him  of  llabilUy  under  dr- 
comstances  such  as  are  presented  in  the  case 
at  bar?  To  sustain  appelbmts*  oontenti<m, 
we  must  hold  that  in  so  far  as  the  drcom- 
stances  of  this  case  are  concerned,  so  modi 
ot  sectimi  2218,  supra,  as  provides  that  the 
contractor,  etc.  Is  the  agent  of  the  owner  is 
r^>ealed  by  section  2221,  nipEa.  Courts  do 
not  fiivor  any  such  conaeqnuce  whoi  It  can 
be  avoided,  but  rather  seek  to  so  harmonlae 
the  diffwent  parta  of  acts,  and  dUferent  acts 
whldi  are  in  pari  materia,  as  to  mable  them 
all  to  stand.  We  are  oonvlaced  that  the  Leg- 
islature never  intended  \ty  section  SS21  to 
convey  any  such  idea  as  contwded  for  by  ap- 
pellants, for  U  it  did,  we  would  have  the 
absurd  Mtuatlon  of  an  owner  of  property 
being  able  to  order  supplies,  directly  or 
throut^  a  duly  authorized  agent,  procure 
their  ddlvery,  and  then,  pursuant  to  the  pre- 
conceived plan,  post  a  nonliablltty  notice  and 
escape  liability  tberefbr.  It  ought  to  re- 
quire no  argument  to  refute  sudi  a  preposter- 
ous contention. 

But,  fortunately,  it  has  not  been  left 
for  ns  to  become  plonews  in  Interpreting 
this  statute,  for  similar  questions  have  re- 
ceived the  consideration  at  other  oonrts.  The 
most  recent  case  in  point  is  that  of  Or^coo 
Lumber  &  Fuel  Oo.  v.  Nolan,  75  Or.  69,  143 
Pac.  936,  146  Pac  474.  That  was  a  case  hi 
whld)  Nolan,  the  owner  of  a  certain  lot  gave 
a  lease  upon  condition  that  the  lessee  should 
wect  thereon  a  building,  by  the  terms  of  which 
lease  it  was  agreed  that  the  lessee  should 
not  suffer  any  lien  to  be  filed  against  the 
property.  The  lessee  wtwed  into  a  oimtract 
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with  a  builder  for  the  erectlw  ot  a  bnllding 
upon  the  lot.  During  the  erection  of  the 
building  the  contractor  failed,  and  llenx  were 
filed.  On  the  day  following  the  commence- 
meat  of  the  work  of  digging  the  foundation 
for  the  building,  Nolan  posted  a  nonllahUity 
notice.  In  the  foreclosure  snlt  be  took  snt>- 
■tantlally  the  same  position  as  has  been  tak- 
en by  ai^>ellants  in  this  case.  In  paaidng 
upon  Nolan's  contention,  the  court  said: 

**Tbe  terms  of  the  contract  between  hiniBetf 
[Nolan]  and  Blancbard  (the  lessee]  reauired  the 
utter,  without  anr  choice  on  his  part,  to  con^ 
struct  a  buildiug.  Although  this  stipulation 
was  coupled  with  a  lease  and  an  option  to  pur- 
chase the  premises,  yet  its  l^ol  effect  is  to 
make  Blaocoanl  a  contractor  lor  the  erection  of 
a  building  whicli,  by  the  terms  of  the  contract, 
was  eventually  to  become  the  property  of  No* 
Ian  and  to  incresse  the  value  ot  his  holdings. 
Tfaeas  OMuUtions  made  Blanehard  tb«  statu- 
tory agent  of  Nolan  within  the  ■cope  of  sec* 
tiou  7416,  L.  O.  L..  so  that  one  furnishing  ma- 
terial or  labor  at  the  instance  of  such  an 
agent  for  tbe  erection  of  a  building  would  be 
entitled  to  a  Uw  on  the  realty  on  which  it 
was  situated  if  Nolan  owned  the  fee.  Under 
•och  circumBtances  the  law  imposed  uoon  No- 
lan's property  certain  obligatlonB  to  those  who 
riioula  furnish  materials  for  the  erection  of 
the  house  at  the  instance  of  his  statutory  agent. 
Laborera  and  materialmen,  corenabting  with 
Blancbard  either  directly  or  through  subcott- 
tractors,  have  rights  in  the  premises  arising  by 
operation  of  law  which  Nuan  and  BlaBchard 
cannot  destroy  by  contract  oetwcen  themselTea, 
Althoufrh  ea<ji  for  himself  could  properly  stip- 
ulate to  waive  the  proTisltms  of  the  statute  lo 
his  own  (sTor,  yet  without  the  consent  of  ma- 
terialmen who  are  strangers  to  that  contract, 
they  cannot  waive  nor  impair  the  rights  which 
the  law  confers  upon  such  dalmnnts.  Hume  v. 
SeatUe  Dock  Co.  [68  Or.  477]  137  Pac.  7B2. 
60  L.  XL  A.  [N.  S.]  168.  If  Blanehard  had 
bean  only  a  tenant  of  the  premises,  without 
any  obli^tion  on  his  part  to  erect  a  building, 
and  under  such  drcnmstances  had  contracted 
for  the  erection  of  the  structure,  only  bis  lease- 
hold estate  would  have  been  prlmuOy  liable^ 
under  section  7417,  I*  O.  L..  for  the  materials 
and  labor  furnished.  Yet  even  then  the  fee 
owned  by  Nolan  also  would  have  been  liable 
under  section  7419,  if  he  knew  of  the  work,  un- 
less he  had  given  tbe  notice  mentioned  therein, 
and  this  because  there  would  then  tiave  been 
no  contract  to  which  Nolan  was  a  party  con- 
templating the  compulsory  erection  of^tbe  build- 
ing. This  is  in  aocordance  with  the  principal, 
80  often  announced  by  this  court,  that  to  sup- 

C»rt  a  lien  there  must  be  some  contractual  r» 
tlon,  either  directly  or  indirectly  between  the 
lien  claimants  and  uie  holder  of  the  realty  In- 
taeat  sought  to  be  charged.  Here,  however, 
Nolan  himself  has  In  unmistakable  terms  direct- 
ly made  an  agreement  with  his  contractor, 
Blancbard,  to  build  the  house.  He  holds  out 
Blan^ard  to  the  world  as  the  person  hsving 
charge  of  the  construction  of  a  building  on  No- 
lan's land.  He  cannot  repudiate  any  of  the 
terms  or  conditions  which  the  law  itself  visits 
upon  such  a  convention  for  the  benefit  of  per- 
sons named  in  the  statute.  Tbe  distinction 
between  cases  where  improvements  are  at  the 
option  of  a  tenant  or  mere  acquiescence  of 
the  landlord,  entailing  no  right  to  a  lien  when 
proper  notices  are  given,  ana  the  other  class  of 
eases  where  the  improvement  is  compulsory  on 
the  part  of  tbe  tenant,  making  Urn  a  contractor 
with       landlord,  with  the  oonsequanoa  tiiat 


liens  may  be  claimed  against  fee  'for  map 
terials  or  labor  fumisheo,  la  dearty  pointed  onk 
by  Mr.  Justice  Dunbar  hi  Stetson-Post  Mill 
do.  V.  Brown,  21  Wash.  618,  69  Pac  507.  T6 
Am.  St  Rep.  862.  See,  also,  HaU  v.  Parker 
M  Pa.  lOe ;  Boyer  v.  Keller,  258  III.  106.  101 
N.  B.  237.  Ann.  Oas.  1916B,  628;  Gurtfai- 
Clark  Hdw.  Co.  y.  Churchill,  126  Mo.  App. 
462.  104  8.  W.  476;  Western  Lumber  &  Mill 
Co.  V.  Mexchants*  Amuaement  Co..  18  Oal.  App^ 
4,  108  Pac  881:  Arctic  Lbr.  Go.  r.  Borden. 
211  Fad.  60,  12T  a  a  A.  486." 

See,  also,  Warde  t.  Nolde,  2BB  Ma  288, 
168  S.  W.  696;  Western  L.  ft  M.  Oo.  t.  Mer^ 
cbaOif  Annuenent  Co,  18  QO.  Afip.  4,  108 
Pac  892. 

[I]  We  haTe  gnoted  at  lome  length  fmn 
tbe  case  mentioned  because  It  folly  and  clears 
ly  presents  Uie  views  ot  Uie  otmrts  ^riddk 
haTe  beoi  called  to  pass  npon  the  question 
involved,  as  well  as  our  taiterpntatlon  of  tbe 
statute.  We  nre  dearly  oC  ttie  t^dnini  that 
by  section  2221,  supra.  It  was  not  the  Inten- 
tion <a  the  Legislature  tbat  an  owner  migbt 
exempt  his  property  fn»n  a  Ilea  for  mate- 
rials fomlstaed  for  ImproTements,  altera- 
tions, or  adttUons  npon  bis  pn^rty,  no  mat- 
ter whether  tbe  materials  were  ordmd 
himself  or  1^  his  iceaUy  omatltnted  agent, 
bnt  that  It  was  the  tntentlMi  of  tbe  L^fUOa- 
tnre  that  the  ownw  ml^t  be  enabled  to  ex- 
en^t  his  property  from  a  lien  Id  cases  where 
Improvements  were  made  by  one  who  occu- 
pied a  relationsbip  to  the  ownw  pursuant 
to  which  the  owner  was  not  di&rged  with 
knowledge  that  Iminovanents  were  to  be 
made  at  tbe  time  the  relatlcmablp  was  cn&t- 
ed,  but  became  aware  of  Hie  ct  In^ 

provements  tben&ttet.  Any  other  constnuv 
tlon  ot  tbe  section  In  question  would  neoes- 
sltate  onr  holding  that  section  2221  mb- 
Htantlally  repeals  section  2218,  so  tar  as  they 
are  In  conflict. 

Sectlim  2221  was  not.  In  our  opinion,  lUf 
tended  to  narrow  the  scope  and  ^lect  of  seo- 
tlon  2213,  hut  rather  to  give  a  lien  In  cases 
not  covered  by  the  latter  section.  In  other 
words,  section  2218  expressly  {wovldas  tbat 
Hem  mi&t  be  acquired  where  materials  were 
furnished  at  the  request  of  tbe  owner  or  his 
legally  consUtnted  agent,  while  by  aectlMi 
2221  an  active  duty  Is  imposed  u^oa  the 
owner  to  repudiate  UablUty  tor  Improvements 
made  or  materials  famished  without  his  con- 
sent, within  three  days  after  acquiring  knowl- 
edge thweof,  and  by  his  ^ure  to  do  so  he  is. 
In  effect,  eetcv>ped  from  denying  the  autliorl^ 
^  of  bis  tenant,  or  other  praium  anthorlilnc 
the  improvements,  because  of  which  the  pn^ 
erty  must  be  heM  subject  to  a  lien.  No  oth- 
er oonstructl<m  can  be  given  to  section  2221 
wbicii  will  harmonise  tbe  two  sections. 

For  tbe  reasons  given,  it  Is  OTdered  that 
the  Judgmoit  aiwealed  from  be  affirmed. 

McGARRAN,  J.,  concurs.  NOBCBOSS,  a 
J.,  not  participating. 
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FEOST  T.  CTTY  OF  TOPEKA.   (No.  20307.) 
(SnpniM  Oourt  of  Kansas.    Jul;  8,  1916.) 

(ByUabiu  by  th«  Oow%.) 

MimiOIFAL  CORPOBATZONS  ^tTSl  — TOBTB  — 

Pbbsohax.  Injobibs. 
Dynamite  caps  wen  used  in  blasting  pre- 
paratory to  installing  water  aod  sewer  syBtenui 
in  the  city's  detention  hospital  while  it  was 
ander  construction.  Employ^  of  the  city  neg- 
ligently failed  to  remove  an  uaosed  sack  of  caps 
from  toe  sroimds  on  com^etlon  of  the  hospital. 
The  plainnff,  a  child  «f  nine  years,  was  taken 
to  the  hospital  with  his  parents,  who  were  af- 
flicted with  smallpox,  ana  was  allowed  to  play 
aboat  the  groundB.  He  found  the  caps  and 
exploded  one  of  them  and  was  injured.  The 
hospital  was  establisbed,  owned,  and  maintain- 
ed by  the  city  for  the  sole  puroose  of  detaining 
and  treatiiig  persons  afflicted  with  smallpox, 
field,  the  city  is  not  liable  in  damages  for  the 
plaintiff's  injury. 

[Bd.  Note. — For  other  casea,  see  Municipal 
Gorporationa,  GeaL  Xilg.  {  15S0;  Dea  Dig. 
734.] 

Appeal  from  District  Oonrtt  Sbawnee 
County. 

ActiMi  James  Prost,  a  vOatx,  etc., 
against  the  Cttty  of  Tojpeka.  From  a  jnOg- 
ment  for  defaidant,  plaintiff  appeals.  Af- 
firmed. 

J.  J.  Scbenck  and  Jamlaon  St  Jamison,  all 
of  Topeka,  for  appellant.  George  P.  Bay- 
den*  of  T(^eka,  for  appellee. 

BUBCH,  J.  The  action  was  one  for  dam- 
ages for  peTBonal  injnrlee  sustained  thnmgh 
tiie  negligence  of  the  city.  A  demurrer  to 
the  answer  was  overruled,  and  the  plalntifl 
appeals. 

Hie  petition  disclosed  that  the  pialntUfs 
parents  became  afflicted  with  smallpox  and 
were  oonflned  In  the  detenti<m  hospital  of  the 
d^.  The  plaintiff,  a  dilld  ot  nine  yeamt  was 
taken  to  the  hosvltal  with  hfai  parents  and 
was  allowed  to  play  about  the  hospital 
grounds.  He  found  a  sack  ct  dTnamtte  caps 
which  employ^  of  tlie  ctty  had  taken  to  the 
hospital '  grocmds  and  bad  neglected  to  re- 
move or  render  Inaccessible.  The  plalntUf 
carried  the  caps  Into  the  hospital,  accidental- 
ly eiploded  one  of  th«a,  and  Injured  his 
hand  BO  that  some  of  his  Angers  tud  to  be 
ampirtated.  The  answer  was  that  the  city 
eatabUahed,  owned,  and  maintained  the  hos- 
pital for  the  sole  purpose  of  detaining  and. 
treating  persons  afUcted  with  the  contagious 
disease  of  smallpra.  Proper  santtatl<m  re- 
Quired  that  the  building  be  equU)ped  with 
water  and  sewer  systems,  and  these  were  in- 
stalled entirely  on  the  hospital  grounds  in 
connection  with  the  constmctlon  and  comple- 
tion of  the  building.  While  ocavating  for 
the  water  and  sewer  systems  rock  was  en- 
countered whldi  it  was  necessary  to  remove 
by  Uastlng,  and  the  dynamite  caps  belooged 
to  one  of  several  lots  which  were  taken  to 
the  premises  for  use  in  the  conduct  ot  that 
work.  The  demurrer  to  the  answer  rained 
the  question  whether  or  not  the  negligence  of 


the  cut's  em^oyte  tn  leaving  the  dyaamfte 
caps  where  Oiey  might  be  idcked  op  and  ex- 
Iiloded  by  flie  plaintiff  wu  exhibited  In  con- 
nection with  the  performanee  by  the  dty  of 
proprietary  or  ot  govenuneutal  functions. 
If  the  latter,  the  city  is  not  Uable. 

WMle  the  hospital,  wltli  Its  equUtsunt  and 
grounds,  was  property  of  llie  d^,  it  was 
proper^  bdd  and  maintained  In  a  public  and 
govemmoital  capacity,  and  not  in  a  private 
proprletai7  capactty<  TbB  sote  object  In  e^ 
tabllshing  and  maintaining  the  hospital  was 
to  conserve  the  pnbUc  health,  a  purely  gov- 
ernmental function  aerdsed  under  the  po- 
lice power  of  the  state.  The  enterprise  was 
public  and  govemmoital  from  its  lncepti(Hi, 
and  in  doing  the  work  of  oonstmctlng  the 
building  and  installing  the  water  and  sewer 
^sterns  the  dty  acted  as  a  mere  agency  of 
the  state  in  promoting  ibe  genual  welfue. 
While  the  dynamite  caps  were  property  of 
the  city,  they  were  mere  oontrlbatlona  to  the 
enterprise,  the  same  as  building  material, 
watOT  pipe,  sewer  pipe,  and  other  articles 
necessary  to  secure  the  ultimate  end  in  view. 
If  in  performing  the  work  of  constructing 
and  equipping  the  ho^tal  and  putting  the 
groundB  in  cMidltlon  for  occupancy,  materials 
of  any  kind  were  used  or  disposed  of  in  a 
negligent  or  unsafe  way,  the  capacity  In 
which  the  dty  acted  shielded  It  from  pecu- 
niary liability.  When  construction  wan  com- 
pleted and  maintenance  of  the  instltutlott  as 
a  detention  hospital  was  begun,  the  relation 
of  the  dty  to  the  project  remained  the  same, 
and  U  for  any  reason  the  premises  w^re  not 
safe  for  occupancy  by  persons  detained  in 
the  hospital,  the  same  exemption  from  lia- 
bility existed.  The  decision,  in  the  case  of 
Bntler  v.  Kansas  City,  97  Kan.  239,  165  Pac. 
12,  which  was  a  detention  hospital  case,  Is 
conclusive.  In  that  case  an  Inmate  of  the 
hospital,  detained  there  because  afflicted  with 
smallpox,  was  injured  by  a  splinter  in  the 
floor  which  it  was  alleged  was  maintained  in 
a  defective  and  dangerous  condition.  The 
district  court  overruled  a  demurrer  to  the 
petition.  On  appeal  this  court  reversed  the 
Judgment  and  directed  that  the  demurrer  be 
sustained.  The  opinion  cites  numerous  au- 
thorities.   The  syllabus  reads  as  follows: 

-  "Where  a  municipal  corporation  maintains  a 
pesthouse  for  the  treatment  and  isolation  of  per- 
sons who  have  been  exposed  to  or  atfected  with 
smaUpox,  it  performs  a  governmental  dutf . 

'"I^e  role  that  the  governmental  aglndes 
ot  the  state  are  not  liable  in  an  action  of  tort 
for  either  misfeasance  or  ncmfeasance  is  applied 
to  an  action  against  a  city  to  recover  damages 
for  personal  iuuries  resulting  from  the  defective 
condition  of  the  floor  of  a  pesthouse  where 
plaintiff,  who  was  afflicted  wltQ  smallpox,  was 
confined  by  the  dty  authorities."  Butler  v. 
Kansas  City,  syL  pan.  1,  2. 

It  makes  no  difference  in  prlndple  whether 
the  building  or  tta  grounds  appnrtmant  to 
the  btillding  be  defective,  and  It  makes  no 
difference  whether  the  dangerous  agency  act 
penetration  or  by  concussion.    The  ess- 
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pUv^  of  tbft  city  -  who  caused  the  hoqdtal 
STOUDds  to  be  unsafe  1^  ae^l«entl7  faittng 
to  remore  the  portkm  of  the  snpjrty  of  dyna- 
mite caps  not  consamed  In  blasting  may  be 
pemmaUy  reoxnalble  tor  ttie  conwcroenoea 
of  their  ccndnct,  but  the  dty  Is  not 

The  plaintiff  cites  the  case  of  Cherryvale 
T.  Stndyvln.  76  Kan.  286.  91  Fac.  60*  11  U  R. 
A.  (N.  8.)  88S.  The  caae  is  steted  In  the 
(VlnloB  aa  follows: 

"Studyvin  sued  the  dty  for  damages  alleged 
to  have  been  caused  to  bu  buUding  by  the  neg- 
ligence of  the  dty  in  blasting  a  ditch  for  a 
sewer  in  an  alley  at  the  ^de  of  the  building. 
He  recovered  juogment  for  $664.  and  the  city 
claima  that  he  was  entitled  to  recover  tuily  the 
value  of  two  panea  of  glasa  broken  by  a  roch 
thrown  while  olastuig.  Whether  the  city  waa 
negligent  in  doing  tbe  blasting  is,  practically  the 
oiuy  issue  under  the  pleadings."  76  Kan.  236, 
91  Pac  60.  11  L.  B.  A.  (N.  S.)  386. 

The  principles  Invoked  1^  the  dty  In  the 
present  c<mtroTersy  were  not  discussed. 
Noie  of  the  nvmerons  preTtona  dedsloDB  of 
this  court  illustrating  those  principles  was 
cited.  State  r.  Hunter,  38  Kan.  678, 17  Faa 
177;  Peters  t.  City  of  Undabors.  ^  Kan. 
664,  20  Pac;  400;  La  Olef  v.  City  of  Con- 
cordia, 41  Kan.  828.  21  Pac.  272,  13  Am.  St. 
R^.  286;  City  of  Caldwdl  t.  Prunelle,  67 
Kan.  611,  46  Pac.  940;  State  t.  Water  Co., 
61  Kan.  647,  60  Pac  887;  Freeman  t.  Chan- 
ute,  63  Kan.  673.  66  Pac  647;  Water  Co. 
Cherryvale,  66  Kan.  210,  00  Pac  176;  Asber 
T.  Water  Ga.  66  Kan.  496,  71  Pac  818,  61 
L.  R.  A.  62. 

The  dty  of  aberryrale  ccnceded  liability 
for  a  part  of  the  injury  done  Tbe  ocmces- 
slon  was  made  because  <^  the  dedaratlons 
of  this  court  in  cases  like  that  of  Freeman 
Y.  Clianute,  OS  Kan.  678,  66  Pac.  647.  in 
wiilch  the  distinction  between  pn^rletary 
and  governmental  action  was  .drawn  with 
deamesB  and  accuracy: 

."There  are  two  kinds  of  duties  wbieh  are  Im- 
posed on  a  Qiunicipal  corporatioD— one  arising 
from  tbe  grant  of  a  special  power,  in  the  exer- 
dse  of  which  the  munidpohty  Is  a  legal  indi- 
vidual ;  the  ether  arising  from  the  use  of  polit- 
ical rights  under  the  general  law,  in  tbe  exercise 
of  wiiich  It  is  a  sovereign.  The  former  power 
is  quasi  private^  and  la  used  for  private  pur- 
poses; tlw  latter  is  pnbUe  snd  used  for  public 
purposes.  *  *  *  In  the  eaeniise  of  its  quasi 
private  or  corporatt  power  a  mnnioipality  la  like 
a  private  corporation,  and  is  liable  for  a  fail- 
ure to  use  its  power  well  or  for  an  injury  caused 
1^  using  it  nMligentlT.  In  building  its  water- 
works, gas,  elecme  light  plants,  sewers,  and 
other  internal  improvements  whidi  are  for  the 
eaclusive  benefit  «t  the  corporation,  it  is  in  tbe 
exercise  of  its  quasi  private  power,  and  is  lia- 
ble to  the  same  extent  as  are  private  corpora- 
tions. *  *  *  But  in  the  exercise  of  the  po- 
litical or  puUIc  power  conferred  on  it  as  an  arm 
of  the  sUte  for  the  benefit  of  all  the  people,  Its 
offlcsrs,  although  i^peiated  or  elected  by  the 
city,  paid  and  subject  to  be  discharged  by  it, 
are  not  tbe  agents  ei  tbe  munlcipaUty,  but  <x  the 
statb  and  uio  corporation  is  not  liable  either 
.for  their  mlstsasanoe  or  nonfeasanee."  63  Kan. 
077,  66  Pac  64& 

Ihe  power  and  the  duty  to  cratserve  the 
public  health  are  not  matters  of  private  and 
local  interest  to  tbe.  city  atone,  but  are  pub- 

«p»K«roth«r 


lie  and  general  In  thdr  natore  and  belonc  to 
the  same  class  as  the  power  and  Avtj  to 
conserve  tbe  public  peace. 

Tb6  plaintiff  dtes  tbe  case  of  Bowden  v. 
Kansas  City,  68  Kan.  687»  77  Pac  673,  66 
R,  A.  181.  106  Am.  St.  Rep.  187,  1  Ann.  C8C 
066.   The  syllabus  reads  as  follows: 

"A  muntdpal  corporation  Is  performing  a  min- 
isterial public  duty  in  maintaining  a  fire  eta- 
tiob.  and  is  liable  in  damages  to  an  employ^ 
for  personal  injuries  resulting  from  the  neglect 
of  the  corporation  to  fumisb  him  a  reasonably 
safe  place  In  which  to  work." 

It  will  be  observed  that  the  wwd  "mlnis- 
terial"  was  used,  and  not  the  word  "govern- 
mental," in  describing  the  nature  of  the  city's 
duty.  The  gist  of  tbe  dedsion  was  that, 
whether  the  maintenance  of  a  fire  station  be 
referred  to  public  or  to  private  corporate 
power,  a  special,  private,  corporate  duty  ex- 
ists to  maintain  and  manage  corporate  prop- 
erty so  that  dty  employes  shall  hare  safe 
places  In  which  to  work.  Edsoa  v.  Olnthe, 
81  Kan.  328,  334,  105  Pac.  621,  36  L.  R.  A. 
(N.  S.)  861. 

The  plaintiff  dtes  autboritlee  In  which  it 
is  said  that,  after  legislative  judgment  and 
discretion  have  been  exercised  and  nothing 
remains  but  ministerial  execution  of  work 
which  has  been  laid  out,  a  dty  may  be  Ua- 
Ue  for  negligence  in  the  conduct  of  such 
work.  Hie  statement  Is  unobjectionable  as 
a  statement  of  prlndple  If  confined  In  its  ap- 
plication to  Its  pn^r  sphere  If  the  work 
be  undertaken  in  the  exercise  of  purely  gov- 
ernmental power,  performance  of  tlie  work 
wHI  also  inv)^T»  the  exerdse  of  govemmra- 
tal  power.  In  a  certain  sense  maintenance 
of  a  park,  or  a  jail,  or  a  detention  bospltal 
may  involve  tbe  discharge  of  ministerial  du- 
ties, but  such  duties  are  none  the  less  gov- 
ernmental in  character. 

"The  executive  function  partakes  in  any  case 
of  tbe  same  quality  as  tbe  legislative  function. 
If  an  ordinance  be  mtnlBterial  in  character  th« 
city  will  be  lieole  for  tbe  fbilure  of  its  officers 
to  execute  the  ordinance  the  same  as  a  private 
individual. would  be.  If,  however,  tbe  ordioaQOS 
be  one  enacted  pursuant  to  tiie  dtv's  govern- 
mental power,  the  dty  is  not  liable  in  damages 
for  the  nonfeasance  or  for  tbe  misfeasance  of  Its 
officers  in  executing  it."  Everly  v.  Adams,  06 
Kan.  806.  800.'  147  Pac  1184,  IISS  (U  R.  A. 
19UiE,  448). 

Tbe  answer  stated  a  complete  d^ense  to 
the  adiQu,  and  the  judgment  of  the  district 
court  overruling  tbe  demurrer  to  the  answer 
is  affirmed.  AU  the  Josticea  concurring. 


KAW  VAIiI.ET  DRAIMAGB  DIST.  OF  WX- 
ANDOTTE  00T7NTT  v.  MISSOURI  PAU 
BT.  CO.  et  al.   (No.  lOllfi.) 

...  (Supreme  Court  of  Kansaa,   Dee.  9,  1016.) 
.    (Byllahua  hy  the  Couri^ 

1.  NAVIOABZX    WATEBS    4=s»1(6)    —  KAIfSAfl 
RiVEB. 

The  Kansas  river  is  and  always  has  been.a 
navigable  stream  In  contemplation  of  federal 
law. 

JEd,  Note.— For  otber  cases,  see  Navigable 
Watere,  Cent.  Dig.  |  10;  Deo.  Dig.  «=»1(6).) 


>  aee-saswi  tnpib  ana  jCT-WPUamt  to  en  K^r-Wamttetad  0»ws>»«ad:liidaasi 

Digitized  by 


Google 


988 


181  PAOEnO  RBPORTEB 


<Kaii. 


%  Natiqabu  Watkm  ^»1(6)  —  Karbab 

RiVKL 

Prior  to  tiie  enactment  of  chai>ter  97  of  the 
Lawi  of  1864,  the  Eanaas  river  was  a  aavigable 
stream  In  contemplation  of  Kansas  law  (Wood 
Fowler,  26  Kan.  682,  688,  40  Am.  Rep.  330), 
and  the  repeal  of  the  act  of  1864,  by  chapter  2S9 
of  the  Laws  of  1913,  rettored  its  legal  status  as 
to  navigability,  subject  to  all  d^ts  which  have 
arisen  under  valid  acts  or  grants  by  this  state 
or  by  the  federal  government  prior  to  the  .en- 
actment of  chapter  259  of  the  Laws  of  1913. 
.Ed.  Note.— For  other  cases,  see  Navigable 
aters,  Gent  Dig.  1 10 ;  Dec.  Diff.  «s»l(6l!] 

8.  StATUTBS  *=»107(1)— COMSTirDTIOWAIJTT— 

SuBJKOTS  OF  Act. 
The  act  of  1864  (chapter  97)  is  not  void  un- 
der the  constitutional  inhibition  that  no  law 
shall  contain  more  than  one  subject  (State 
Const,  art.  2,  {  16).  The  provision  of  the  act 
declaring  the  Kansas  river's  nonaavlgability  la 
correlated  and  germane  to  the  chief  purpose  of 
the  act,  which  was  a  grout  of  power  to  railroads 
to  bridge  the  principal  streams  of  tiw  state. 

CEkL  Note.— For  other  cases,  sea  Statutes, 
Cent  Dig.  I  121;  Dec.  Dig.  ^107(1).] 

4.  Railsoadb  «s»108  —  PoWEB  TO  Bbidqb 

RiTBBS— OBBTBUCTION  OF  StBSAlfS. 

Except  as  governed  by  chapter  216  of  the 
Laws  of  1906  and  supplemental  legislation,  a 
grant  of  power  to  a  corporation  to  construct 
and  operate  a  railroad  in  Kansas  carries  with  It 
the  right  to  bridge  all  rivers  along  its  right  of 
way;  but,  whether  such  rivers  are  navigable  or 
nonnavigable,  they  must  be  bridged  so  as  not 
unduly  to  interfere  with  the  flow  of  the  stream, 
nor  to  create  or  aggravate  the  danger  of  floods 
and  perQ  to  life  and  property  through  the  ob- 
struction of  bridge  piers  and  embankments  in 
the  channeL 

[Ed.  Note. — For  other  cases,  see  Bailroads, 
Century  Dif.  H  333-396;  Decemtlal  DIt.  «=» 
108.] 

8,  Dbaxhb  ^18— DBAnrAoa  Dzbtbicts— J1^ 

BiBDicnoN— Rbtoew. 
The  exclusive  jurisdiction  over  the  Kansas 
river  in  and  near  Kansas  City,  vested  In  the 
Eaw  Valley  drainage  diatrict  by  chapter  216  of 
the  Laws  of  1905,  is  not  to  be  consUued  as  an 
unconstitutional  binding  of  administrative  and 
judicial  powers  in  one  tribunal.  All  the  reasfm- 
able  orders  of  the  drainage  district  board  design- 
ed to  aid  in  protecting  the  city  and  district  will 
be  ^enforced  by  judicial  aid,  but  tb«  reasonable- 
ness  of  the  orders  of  the  board  is  a  proper  ques- 
tion  for  judicial  review. 

[Ed.  Note.— For  other  cases,  see  Drains,  Oent. 
Dig.  H  U,  13;  Dea  Dig.  4=»1&] 

8.  Statbb  «es>4S— Aduhibtkatitb  Powxbb— 
bzbboi»  bt  aobhtb. 
When  the  state  creates  an  agency  to  serve 
its  public  needs  and  confers  administrative  pow- 
ers upon  it,  a  jiist  and  reasonable  exercise  of 
such  powers  is  intended,  and  the  power  to  make 
unreasonable,  arbitrary,  and  confiBcatotj  orders 
is  not  intended.  Bill  of  Rights,  Kansas  Oonst ; 
Amendment  14,  U.  S.  GoQSt. 

[Ed.  Note.— For  other  cases,  see  Statsa,  OsbL 
Dig.  I  60;  Dec.  Dig.  «»4S.] 

7.  Dbains  «»18  —  Dbahtaob  Dnnocrn  — 

PO  WEBB— M  AK  D  AUUB. 
The  state  may  create  an  agency  to  protect 
a  city  or  district  a^inst  floods  whidi'  jeopardise 
Ufa  and  propertr;  It  may  clothe  audi  agency 
with  power  to  maintain  actions  to  enforce  all  Its 
rules,  regulations,  and  orders  reasonably  dcugn- 
ed  to  accomplish  the  purposes  of  its  creation ; 
and  the  Kew  Valley  drainajte  district  thus  cre- 
ated may  maiatain  mandamus'  proceedings  to 


enforce  Its  reasonable  orders  to  secure  its  terri- 
tory against  floods. 

_fBld.  Note.— For  other  cases,  see  Drains,  Oent. 
Dig.  U  11,  13;  Dec  Dig.  ^la] 

&  COKIOEBOB  «s»8  —  iHTEBSXAn  GOMICSBCE  — 

Poucx  FowBB  or  Staib. 
Tb»  security  of  the  lives  and  homes  of  the- 
people  is  more  important  than  interstate  com- 
merce, and  the  latter  must  yield  to  tiie  former 
under  the  reserved  police  power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Oonaune, 
Cent  Dig.  (  6;  Dec  Dig.  «B>a] 

9.  CoMUBBOB  ^58  —  IirtBBBrAn  Railboad 
Bbidgb— Rbhotal 
A  bridge  whidi  is  an  int^al  part  of  an  in- 
terstate  railroad  highway  may  be  demolisbed 
and  removed  from  a  stream  if  it  constitutes  such 
an  obstruction  as  to  cause  the  river  to  overflow 
and  imperil  the  Uvm  and  inundate  the  homes  of 
the  people  reading  near  by. 

[Ed.  Notsi— For  other  cases,  see  Gommore, 
Oent  Dig.  U  77-86,  100 ;  Dec  Dig.  4^58.] 

IOl  OomoBBOB  «=a8— Bbidobb  Otbb  Natzoa- 
BU  9m  h  m  Cowcubbbwt  AuTKOBrrr. 
The  general  and  exdnsive  control  of  Intei^ 
stste  commerce  vested  In  Congress  Is  specifical- 
ly modifled  by  Congress  Itself  (Act  of  March  3. 
1899,  c  425,  If  9  and  10,  30  Stat  1151),  in  the 
matter  of  bridges  over  navigable  streams  located 
in  a  single  state,  and  concurrent  power  ovor 
such  bridges  is  vested  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  I  6;  Dec  Dig.  «=»8.] 

11.  Navioabix  WMns  ^»l(6)  —  Eanbab 
Rivbb. 

All  the  navfgaUe  portions  of  the  Kansas  riv- 
er are  located  exdunvely  in  Kuisaa. 

[Ed.  Notfc— For  otto  ease^  see  Navbpable 
Waters,  Gent  Dig.  1 10;  Dec  Dig  ^1(0).] 

12.  ABATElfBNT  AND  REVIVAL  «=»12-OotIB1S 

^»493(3)— Fedekal  and  State  Gqubib  — 

JuBisDZcx^oK  or  Sxus  Coubt. 
When  a  prooeedinc  In  numdamus  is  pending 
In  a  state  court  to  cmopd  Uie  removal  of  a 
ndlroad  bridge  wlddi  tends  to  obstruct  the  flow 
of  a  river,  and  to  flood  the  neighborhood  and 
Imperil  the  Uvea  and  homes  ai  the  people,  a  later 
proceeding  In  a  federal  ooort  to  fbredose  a  mort- 
gage on  toe  railroad  property  does  not  ojwrate 
to  abate  the  action  In  Uie  state  court  nor  to 
oust  the  jurisdiction  of  the  latter. 

[Ed.  Note.— For  other  cases,  see  Abatement 
anH  Rerival,  Cent  Dig.  H  87-^1,  94,  96,  98; 
Dec,  Dig.  «=>12;  Courts.  Cent  Dig.  U  1349- 
1352;  Dec.  Dig.  «=»498(3).] 

13.  ABATBHEITT  and  ReTITAJ.  «B3»12-~STATB 
AND   FBDBBAL  GoVBTS  —  APPOINTUENT  OF 

I^scbiveb— JuBiSDicnoH  OF  State  Ooubt. 
The  appc^tmoit  of  a  receiver  to  managa 
and  operate  a  railroad  as  an  instnunentallty  of 
interstate  eomnkerce  does  not  operate  to  abate  a 
prior  pending  action  in  a  state  court  to  require 
the  removal  of  a  bridge  which  la  an  integral  part 
of  such  railroad,  where  it  is  alleged  that  the 
bridige  is  a  public  nuisance  which  in^ierilB  tbe 
lives  and  homes  of  the  petq^le  residing  near  it 

[Ed.  Note.— For  otto  cases,  see  Abatament 
and  Revival.  Cent  Dig.  ||  87-^1.  04,  80,  96; 
Dec  Dig.  «=»12.] 

14.  Rbcbivbbb  «s9i78  —  AcnoR  Agaihr  — 
Pabtt  Defendant. 

Such  receiver  may  be  made  a  party  defend- 
ant and  subject  to  the  provisions  ai  torn  federal 
Judicial  Code,  {  66  (Act  March  3.  1911.  c  281. 
36  Stat  1104  [U.  S.  Oomp.  St  1913,  |  1048]). 
he  is  bound  by  the  judgment  which  may  be  ren- 
dered in  the  state  court 

[Ed.  Note— For  other  cases,  see  Receivers, 
Cent  Dig.  H  862-807;  Dec  Dig.  «s>179.1 
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15.  Drains  «s»65— AuTHoaiTT  or  Adiohib- 
TBATiVE  BoABD— Prejudice  of  MsicBEBa 

An  order  of  an  administratire  board  requir- 
ing tbe  defltmctioQ  of  a  bridge  aa  a  continning 
menace  to  life  and  proper^  through  ita  tendency 
to  ofaatmct  the  flow  of  a  river  and  to  cause  it 
to  ovtrfiow— the  bridge  having  five  piers  In  the 
channel — la  not  necessarily  void  because  the 
members  of  the  board.  In  their  campaign  for  the 
Buffrages  of  the  people  affected  by  the  Iffidge'a 
capadty  for  mischief,  committed  themselves  to 
the  propositioD  that,  if  elected,  they  would  not 
tolerate  any  bridge  having  more  tiian  two  piers. 

[Bd.  Note. — For  other  cases,  see  Drains,  Gent. 
■Dig.  I  61;  Dec  Dig.  «=»B6.] 

16.  DsAins  «S918  —  Drautags  Diotsiitts  — 
HiABlNOS— SumcziNOT. 

A  bearing  precedoit  to  official  action  by  an 
administrative  board  is  not  governed  by  the 
mles  of  procedare  followed  io  courts  of  law. 
Informal  hearings,  consnltations,  and  confer- 
ences may  fill  tiie  requisite  requirements,  and 
the  true  test  of  its  auffldency  is  the  reaeonable- 
ness  of  tbe  official  aetitm  wbidi  is  taken  pnnn- 
ant  to  sncli  hearing. 

[Ed.  Note.— For  other  cases,  see  Draioai  GenL 
DtMl  11.  IB;  Dee.  Dig.  «»18.1 

17.  GOMMCBCE  ^=>58— CONCUBBENT  JUBISDIO- 

TION— Bbidoe  Oteb  Natioabuc  Stbeau. 
Where  the  federal  government  and  the  state 
have  concurrent  Jurisdiction  of  the  bridging  of  a 
stream  as  in  cases  where  the  narigable  portions 
of  it  are  located  exclusively  within  one  state,  a 
bridge  erected  without  the  sanction  of  the  War 
Department  and  without  regard  to  public  and 
private  rights  under  state  law  ia  a  public  nni- 
aance,  and,  althooift  the  bridge  Is  an  int^al 
part  of  an  interstate  railroad  highway,  it  may 
be  abated  and  removed  if  the  welfare  of  the 
public  cannot  otherwise  be  safeguarded. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  77-86,  100;  Dec  Dig.  «s>58.] 

18.  Apfbai.  and  Ebbob  «a»1110— Bxtuw— 
Dkcibioi?. 

Controverted  questions  of  law  and  fact  de- 
termined. The  endence  summarized,  and  held 
sufficient  to  show  that  defendant's  bridge  as  now 
maintained  is  a  continning  menace  to  lUa  and 
property  and  a  public  nuisance^  Question  of  the 
necessity  for  tbe  total  destruction  of  the  bridge 
undecided,  to  await  conference  of  the  parties; 
and  jurisdiction  of  the  cause  retained. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent.  Dig.  {fi  4411,  4412;  Dec.  Dig.  «b» 
1116.] 

Ai>pllaitlon  by  the  Kaw  Valley  Drainage 
District  of  Wyandotte  County,  Kan.,  for  a 
writ  ot  mandamus  a^lnst  the  Missouri. 
Pacific  Railway  Company  and  others..  Ques- 
tions of  fact  and  law  determined,  and  final 
Judgment  withheld  pending  conference  tie- 
tween  the  litigants. 

T.  A.  Pollodc  B.  J.  Bigglna,  and  Henry  B. 
Dean,  all  of  Kansas  City,  Kan.,  tat  appel- 
lant B.  P.  Waggener  and  W.  P.  Waggener, 
both  ot  Atxblaon,  Frank  Hageiman,  of  Kan- 
sas City,  Mo.,  and  A,  L.  Berger,  of  Kansas 
dty,  Kan.,  for  appellees. 

DAWSON,  3.  Tills  Is  an  application  tat 
a  writ  of  mandamus  to  oomp^  obedience  to 
an  wder  ot  tbe  Kaw  YaU^  drainage  dis- 
trict requiring  tbe  Hlssonri  Pacific  Bailway 
Company  to  remove  one  of  Its  bridges  across 
tbe  Kansas  river  because  Us  low  devattm, 


many  piers,  Its  southern  abutment,  riprap, 
and  filling  obstruct  tbe  channel  and  free  flow 
of  flood  waters  to  such  an  extent  as  to  men- 
ace the  llres  and  property  of  tbe  people  re- 
siding or  doing  business  in  the  bottoms  of 
Kansas  City,  Kan. 

Before  going  Into  tbe  details  of  this  con- 
troversy, a  general  statement  of  tbe  situation 
which  gives  rise  to  this  lawsuit  seems  perti- 
nent 

In  the  early  summer  of  1903,  a  great  flood 
devastated  the  entire  valley  of  tbe  Kansas 
river  from  the  Interior  of  the  state  down  to 
Its  confluence  with  the  Missouri  near  the 
eastern  state  line.  Many  lives  were  lost 
and  20,000  people  In  and  near  Kansas  City, 
Kan.,  were  rendered  homeless.  Many  mil- 
lions of  dollars  worth  of  public  and  private 
property  was  destroyed,  including  some  17 
railroad  and  public  bridges  In  Kansas  City. 
Destructive  floods  in  the  Kaw  Valley  have 
not  been  uncommon,  although  those  carrying 
such  enormous  volumes  of  water  as  that  of 
1903  have  only  occurred  prevlqusly  within 
recorded  annals  In  1785  and  1844,  at  whldi 
times  tbe  only  sufferers  were  the  primitive 
Indians  and  the  missionaries  residing  among 
them.  Kansas  Historical  Collections,  1003- 
04.  In  1826,  1846.  1851,  1881,  1886,  1001, 
1908,  and  1015,  the  Kaw  Valley  has  been 
flooded,  usually  by  the  "June  rise";  and  as 
settlement  has  developed  and  property  and 
business  have  become  more  congested  tbe 
recurring  frequency  of  these  floods  bos  be- 
come a  matter  of  Increasing  and  Imperative 
concern  to'  the  commonwealth.  With  the 
usual  negligence  which  is  characteristic  of 
free  governments,  the  channel  of  the  Kansas 
river  had  been  permitted  to  be  ^croached. 
upon  by  enterprising  riparian  owners,  rail- 
roads, and  business  men,  until  the  stream 
bed  had  become  far  too  narrow  to  Aimlsb  a 
waterway  for  floods  of  much  less  volume  than 
that  of  1903.  On  these  encroachments  In  the 
natural  channel,  properties  of  great  value 
bad  been  erected,  and.  while  It  Is  tedmically 
true  that  doctrines  of  prescripttcm  and  stat- 
utes of  limitations  do  not  ran  against  the 
state  (nullum  tempos  oocurrit  relpnbUcK), 
yet  It  has  only  been  after  mnch  Utlgatt<m  and 
npense  that  the  state  has  recovered  and 
bron^t  under  Its  practtcal  control  tUs  im- 
portant waterway.  To  bring  that  about,  and 
to  create  a  rapmsible  public  agency  charged 
with  the  duty  to  dear  tbe  channel  of  the 
Kaw,  and  to  maintain  a  dear  channel  therein, 
and  to  constract  and  maintain  dikes  as  a 
protectltm  against  floods,  the  Legislature  of 
10<K!  (chapter  215)  created  tbe  Kaw  Valley 
drainage  district,  vesting  It  with  all  necea* 
saty  powers  for  the  efEMtlve  exercise  of  Its 
arduous  and  iroportai^  responsibilities. 

Prompted  by  stmllar  motives,  the  federal 
government  baa  lent  Its  aid.  Army  engineers 
detailed  for  that  purpose  made  daborate  re- 
ports showing  careful  study  of  tbe  local  con- 


^aFor  other  caias  am  asms  tople  and  XST-NOMBXB  la  aU  KeyNumbered  DIgasU  aBd  ladaxM 


Digitized  by 


Google 


940 


lei  pAOiFio 


I^POBTEB 


(Kan. 


dltlo&s,  tbs  extent  of  the  encroachments  made 
by  ,  riparian  owners,  the  obstructions  to  the 
flow  of  the  rlT^r  by  the  wilderness  of  bridge 
piers  which  had  studded  Its  channel,  the 
a^brls  of  wrecked  bridges  v^hich  incumbei'ed 
It,  and  suggested  that  the  channel  be  cleared 
and  widened  to  a  minlmmn  of  784  feet  for 
the  first  17,000  feet  above  the  month  of  tne 
river.  The  War  Department  established  har- 
bor lines  accordingly,  and  the  Saw  Valley 
drainage  district  adcipted  the  recommenda- 
tions of  the  federal  en^eers  and  the  harbor 
lines  of  iSut  War  Department  as  the  basis  of 
its  program  for  flood  protection.  The  cost 
of  clearing  and  widening  the  channel  sof- 
flciently  to  carry  the  waters  of  siicAi  a  flood 
as  that  ot  1903  would  be  altogeUier  prohlbl- 
tlve,  unless,  indeed,  the  enormously  valuable 
properties  erected  in  tbe  natural  diannel 
should  be  treated  altogether  as  illegal  en- 
croachments and  condonned  and  confiscated 
as  snch.  It  was  determined,  bowever,  as 
necessary  to  jvotect  Uie  pe<^;^  and  th^ 
property  in-  tbe  lower  levels  ct  the  city  f  nnn 
damage  even  the  ordinary  floods  which  so 
frequently  afflict  that  locality,  that  tlie  ex- 
treme minimum  channel  width  should  be 
734  feet  and  that  tbe  river  should  be  diked 
on  that  basis.  To  give  the  state's  agent, 
the  Kaw  Valley  drainage  district,  full  do- 
minion and  free  access  to  the  river  to  con- 
struct these  dikes  and  to  pursue  this  work  of 
flood  protection  and  river  Improvement,  the 
Governor,  pursuant  to  legislative  authority 
(I^ws  1911,  c.  168),  and  after  provision 
for  reimbursement  of  all  concerned  was 
made,  appropriated  a  strip  of  land  40 
feet  wide  parallel  and  adjacent  to  the  har- 
'  bor  lines.  With  funds  raised  by  taxation 
dikes  were  erected  on  both  sides  of  the  river 
to  a  height  of  30  feet  above  low-water  mark, 
and  most  of  this  work  has  been  completed 
from  the  river  mouth  to  a  point  some  miles 
west  of  the  city.  The  river  channel  has 
been  cleared,  the  bridges  and  remains  of 
bridges  destroyed  by  the  flood  of  19(^  have 
been  iremoved,  encroaobments  within  tSie 
dikes  and  harbor  lines  have  mostly  been 
abated,  and  the  work  has  been  so  far  success- 
ful that  the  flood  of  1915  was  controlled 
within  the  dikes  and  rendered  comparatively 
harmless. 

To  accomplish  all  this  has  not  only  taken 
much  labor  and  expense,  but  litigation  as 
well.  The  government  engineer  had  advised 
,that  bridge  having  more  than  two  piers  In 
the  river  would  Increase  the  flood  hazard  and 
unduly  obstruct  the  adopted  minimum  width 
of  the  channel.  As  practically  all  tbe  bridg- 
es about  Kansas  Oty  had  been  destroyed  by 
the  great  flood  of  1903,  it  was  possible  and 
practical  to  prescribe  that  no  new  bridges 
having  more  .than  two  piers  in  the  channel 
should  be  erected  and  that  the  devatlon  and 
clearance  shosld  barmpnlze  w(tb  the  btigbt 
nf  the  drainage  district's  embankments.  The- 
one  lone  ntUfoM  teldge  vhich  snrvlved  tbe 


flood  of  1903  was  an  exceptionally  dnraUe 
and  expensive  one  built  by  the  Missouri  Pa- 
dflc  Railway  shortly  prior  thereto.  Im- 
mediately after  the  flood,  another  and  simi- 
lar bridge  was  speedily  erected  by  tbe  Unitm 
Padflc  Railway  close  to  the  Missouri  Pacific 
bridge.  Both  of  these  have  three  piers  In 
the  river,  but  the  harbor  lines  and  dikes 
were  there  widened  to  742  feet  to  make  al- 
lowance for  the  extra  piers.  These  bridges 
were  constructed  without  authority  from  tbe 
War  Department  and  before  the  state's  plans 
for  tbe  protection  of  the  city  from  floods  had 
been  perfected.  The  federal  department  of 
Justice  filed  suits  in  the  federal  court  against 
these  tailroads  on  the  ground  that  they  were 
built  without  the  sanction  of  the  War  De- 
partment ;  but,  probably  because  of  the  great 
cost  of  these  structures  and  the  hardship 
whldi  It  would  impose  on  the  railroads  to 
remove  them  and  because  the  channel  and 
harbor  lines  had  been  specially  widened 
thereat  to  make  allowance  for  the  extra 
piers,  the  federal  court,  with  the  consent  of 
the  War  Department,  entered  a  decree  order- 
ing these  bridges  raised  and  otherwise  re- 
constructed, but  permitting  their  three  pier 
supports  to  remain  In  tbe  channel.  All  the 
other  new  public  and  railroad  bridges,  ex- 
c^t  the  oae  which  Is  tbe  subject  of  this 
lawsuit,  have  been  erected  with  only  two 
piers  and  elevation  conforming  to  the  regu- 
lations of  the  Kaw  Valley  drainage  district. 
One  of  the  railroads,  tbe  Kansas  City  Sonth- 
ern,  was  at  first  disposed  to  resist  the  orders 
of  the  drainage  district  in  this  respect,  and 
it  was  directed  by  this  court  to  reconstruct 
its  bridge  to  conform  to  the  suggestions  of 
the  drainage  board.  Drainage  District  v. 
Railway  Co.,  87  Kan.  272,  123  Pac.  991.  The 
railway  company  appealed  to  the  Supreme  . 
Court  Of  the  United  States,  where  the  judg- 
ment of  this  court  was  reversed,  the  court 
of  last  resort  declaring  that  the  destruction 
of  a  bridge  on  an  Interstate  railroad  could 
not  be  ordered  merely  to  "help  the  drainage 
of  a  district."  Kansas  Southern  Ry.  v.  Kaw 
Valley  Dist.,  233  U.  S.  75,  34  Sup.  Ot  664. 
68  L.  Eld.  857.  So  obvious  was  It,  however, 
that  the  public's  interest  In  the  matter  had 
not  been  sufficiently  presented  to  the  Su- 
preme Court  and  that  the  court  had  been 
led  to  believe  that  the  controversy  was  a 
mere  balancing  of  rights  and  conveniences 
between  Improving  "the  drainage  of  a  dis- 
trict" and  the  d^ruction  of  an  Interstate 
railroad  bridge,  that,  generously  waiving  its 
Judicial  victory,  the  Kansas  City  Southern  ac- 
quiesced in  the  plans  of  the  drainage  dis- 
trict and  Is  at  this  time  reconstructing  its 
bridge  In  full  conformity  to  the  drainage  dis- 
trict's general  program  for  tbe  protection 
of  tbe  dty  and  district  against  floods. 

Tbe  resolution  end  order  of  the  Kaw  Val- 
ley drains  district  to  cwupel  obedience  to 
wbid)  tbe  original  JurlsdletloQ  of  this  court 
is  invoked  recites  In  part: 

'TI%e  bridse  ut  the  Mismiri  Pacific  Bxttway 
Cianpany,  across  the  Kansas  river,  it  being  dn 
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first  l»Mm  fibttre  the  moutb  of  iaid  rir«r,  in 
the  dty  <^  Eamaa  City,  Kan.,  in  the  Kaw  Val- 
ley drainage  district  of  Wyandotte  county,  Kan., 
generally  known  as  tlie  "CSilcago,  Great  WeBtern 
Railway  Bridge,'  BometimM  called  the  Kansas 
City,  Northweiteni  Railroad  Bridge,  is  now  and 
hereby  found  and  declared  to  be  constructod  and 
maintained  within  the  harbor  lines  and  channel 
of  »aid  river,  so  as  to  cause  and  contribute  to 
cause  tiie  overflow  of  aald  rim.  Said  bridge 
is  found  and  declared  to  be  oonstructed  in  an 
unsafe,  dangeroos,  and  improper  manner  in  the 
following  respects,  and  by  rwiaon  thereof  to  con- 
tribute direcu;  to  cause  u»e  overflow  of  the  Kan- 
sas river  at  all  tiaMi  of  floods  and  high  water 
tber^n. 

"Said  bridge  is  composed  of  tlu-ee  main  spans 
of  the  aggregate  length  of  610  feet,  and  has  a 
throogb  nrder  span  at  each  end  80  feat  in 
lenftb.  The  main  apans  are  supported  hy  foot 
ocmcrcta  piera.  Hie  landward  ends  ot  the  gird- 
ers rest  upon  tabular  iron  piers,  the  east  one 
115  feet  distance  from  and  within  the  east  har- 
bor line  (measured  parallel  with  bridga).  The 
aain  spans  of  said  bridge  should  be  734  feet 
between  faces  of  abutments,  measured  at  right 
angles  to  the  harbor  lines.  There  should  be  no 
girder  spans,  and  the  ends  of  the  brld^ce  should 
rest  upon  abntmentx  constructed  adjoining  and 
outside  of  the  harbor  line*.  The  pier  at  the 
west  end  of  the  bridg*  is  78.7  feet  from  the  west 
harbor  line.  The  pier  at  the  east  end  of  the 
bridge  is  289  feet  from  the  east  harbor  line. 
Raid  bridge  should  have  but  two  piers  inside 
the  harlKW  lines.  It  now  baa  nve  wholly  with- 
in the  hartw  lines.  The  piers  of  said  bridge 
should  be  constructed  with  the  longest  dimen- 
sion thereof  parallel  to  the  current.  Hie  pres- 
ent piers  are  craatmcted  at  an  an^e  of  SO  de- 
grees and  18  minutes  to  the  current  [37  de- 
grees], four  concrete  piers  of  said  bridge 
as  constructed  and  maintained  In  effect  reduce 
the  lineal  width  of  the  river  at  said  bridge  112 
feet.  The  lineal  width  of  the  river  at  said  place 
should  not  be  reduced  by  piers  more  than  20 
feet. 

"The  superstructure  <rf  said  bridge  la  887.78 
feet  etevauon  St.  Loids  Dinwtrlx.  Tho  lowest 
p<^t  -of  the  sopcTBtmoturo  should  not  be  at 
an  deration  of  less  than  339.42  feet  St  Louis 
Directrix.  The  superstructure  of  said  bridge 
is  now  1.6&  feet  below  the  height  and  eatab- 
Uriwd  devation  at  the  lev«s  at  said  bridga, 

"AH  llie  piers  of  aald  bridge  within  the  harbor 
lines  should  go  to  bedrock.  The  present  piers 
should  be  removed  to  a  depth  of  15  feet  below 
low  water,  to  elevatitm  2&4.42  feet.  The  piers 
of  said  bridge  should  be  approximatdy  217  feet 
from  the  abutments,  and  the  center  span  300 
feet  in  length,  all  measured  at  risht  angles  to 
the  harbor  lines,  l^e  piers  should  go  to  bed- 
rock, or  at  least  25  feet  below  low  water. 

"»rid  bridge  by  reason  of  its  length,  the  num- 
ber, locatlfHi,  manner  of  construction  and  main- 
tenance of  its  piers,  and  the  elevation  of  its 
gnperstructure,  is  now  and  hereby  found  and  do- 
dared  to  unnecessarily,  materially,  and  wroog- 
fdlly  obatrnet  the  flow  of  the  water  in  the  Kan- 
sas river  duriag  higk  water  and  floods  bx  said 
river. 

"It  la  further  found  and  declare^  that  said 
bridge  as  constructed  and  maintained,  by  rea- 
moo  of  the  matteqi  aforesaid,  does  and  will  in 
the  future  materially  and  proximately  contribute 
to  cause  and  cause  overflows  of  the  Kansas 
river  throughout  the  Kaw  Talley  drainage  dis- 
trict, and  that  said  bridge  as  now  constrncted 
and  maintained  is  a  dangerous  and  wrongful 
obstruction  and  nuisance  in  aald  water  course. 

"It  is  now  and  hereby  found  and  declared  nec- 
essary to  the  protection  of  Hm  pnUlo  heallli, 
life,  and  property  from  the  overflowa  of  the 
Kansas  river,  that  the  said  bridge,  the  super- 
structure, abutments,  and  piers  tfaereof,  the  pU* 
ing  and  riprap  supporting  and  about  the  (nets 
•f  said  brlaga  and  ita  abatmanta'  (to  a  d^th  ^ 


15  feet  bdow  low-water  elevation  to  2M.42 
feet)  be  removed  from  within  the  harbor  lines 
and  the  channel  ai  tiie  Kansas  river,  and  said 
bridge  and  all  its  sa^  parts  and  ea<ui  o£  them 
are  now  and  hezebj  and  for  tbe  reasons  afore-, 
said  condflmned  and  ordered  rwnoved  there- 
from." 

The  answer  of  the  principal  defendant,  the 
Missouri  Padflc  Ballway  Company,  In  part, 

alleges: 

"That  said  bridge  was  constructed  many  years 
ago,  if  not  witii  Ae  actual  approval  of  the  Secre- 
tary of  War,  under  authority  ot  the  laws  of  the 
state  of  Kansas  under  wbidi  said  Kansas  City 
Northwestern  Railroad  Company  and  its  prede- 
cessor were  incorporated,  ai^  without  objection 
of  the  Secretary  of  War,  or  the  authorities  of 
the  government  of  the  United  States,  has  been 
maintained  and  operated  in  its  present  condi- 
tion: that  during  all  said  years  said  Secretary 
of  War  and  the  United  States  government  have 
acquiesced  therein,  and  taken  no  steps,  directly 
or  indirectly,  to  require  tliis  defendant  to  re- 
move the  same.    •    •  * 

"Seventh.  This  defmdant  further  aays  that 
there  is  no  necessity  for  said  action  mi  uie  part 
of  said  plaintiff,  and  the  comi^lance  with  the 
commanos  of  said  alternative  writ'  would  be 
productive  of  no  good  or  benefit  to  tiie  public 
or  any  person  or  persons  or  corpotfations  under 
the  jurisdiction  or  control  or  said  plaintilT 
herein;  that  said  proceeding  to  require  the  re- 
moval of  said  bridge  is  wholly  arbitrary,  unnec- 
essaCT,  and  without  raascMB,  and,  if  tiie  cmo- 
mands  of  said  altemative  writ  are  complied 
with,  It  will  interfere  w!tb  and  destroy  the  fa- 
cilities operated  and  used  by  this  defendant  in 
the  diaduirge  of  its  duty  to  the  public  and  in 
the  transportaticm  of  United  States  mails  and 
interstats  commerce.    •    •  • 

"T^inth.  ^is  defendant  further  says  that  the 
order  made  by  said  t^intlff,  in  its  corporate  ca- 
pacity as  the  Kaw  Valley  drainage  district,  was 
made  without  any  authority  of  law,  and  was  an 
ex  iwrte  order,  and  this  defendant,  under  the 
law  creating  the  said  Kaw  Valley  drainage  dis- 
trict, was  [not]  entitled  to  and  bad  no  notice 
that  said  order  was  about  to  be  made,  and  had 
no  hearing  relative  to  the  reaaonablenees  of  the 
same,  but  it  was  made  arbitrarily  and  without 
notice,  aud  deprived  tbis  defendant  of  the  equal 
protection  of  the  law;  that  the  oifOTcement 
the  said  order  would  cause  this  answ«-iac  de- 
fendant grwt  and  irreparable  damam  wtthout 
due  iwocesa  of  law." 

The  answer  redtea  the  Uatory  ot  the  fed- 
eral goremment's  ndts  agalnat  the  Uisaonri 
Pacific  Railway  Oompany  and  the  Union  Pa- 
dflc Railroad  Oompany  In  1905  concemlDg 
tbelr  main  line  Inldgea  located  abont  a  mile 
apatream,  and  namtea  the  dl^sltion,  by 
coQBent,  of  certain  litigation  then  prading 
between  the  defendant  and  other  railroads 
and  the  Kaw  TaUey  drainage  district,  and 
continnee: 

"TweUtti.  Tixin  answering  defendant  further 
says:  That  the  said  the  Missouri  Pacific  Bail- 
way  Company  and  the  Union  Pacific  Railroad 
Company  were  granted  penniswon  by  said  plain- 
tiff berun,  to  each,  to  construct  a  bridge  across 
said  Kansas  river  at  a  pc^  located  approxi- 
mately one  mile  upstream  from  the  bridge  in- 
volved in  this  controveny,  and  that  said  bridges 
BO  authorized  by  said  Kaw  Valley  drainage  dis- 
trict to  be  constructed  were  boilt  at  rigbt  angles 
to  the  harbor  line*  so  estaUlsbad  to  tlie  United 
States  government  and  the  Kaw  Valiey  drain- 
age district,  and,  as  constructed  under  said  ah- 
thoritr,  were  capable  of  passing  a  certain  quan- 
tity of  water  under  the  eamc.  Tfaiit  thU  an- 
Bwertqg  rtsfsnditTa  bridca^  as  now  ewstmctsd 
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ecroBB  said  ECauaaa  river,  ii  at  an  angle  of  ap- 
proximator 86  to  87  degrees  with  the  axis  of 
the  channd,  bat  the  superstmcture  of  said 
bridge  is  one  and  seven-tenths  (1.7)  feet  below 
the  top  of  the  dike  as  constructed  on  the  right 
bank  of  said  river.  And  this  answering  defend- 
ant further  says:  That  it  has  at  all  times  been 
read;  and  wilung  and  ia  now  ready  and  willing 
to  reconstract  said  bridge,  which  is  sought  to 
be  removed  by  the  alternative  writ  of  mandamus 
hereih,  in  accordance  with  plans  submitted  to 
the  plaintiEE  herein  on  or  at>out  the  29th  day  of 
September.  1918,  and  that,  if  said  bridge  is  re- 
constructed as  proposed  by  said  plans,  a  copy 
of  which  is  hereto  attached  and  made  a  part 
hereof,  greater  quantities  of  water  than  can 
possibly  flow  through  the  Union  Pacific  Brieve, 
which  consists  of  three  piers,  the  Missouri  Pa- 
cific Bridge,  wluch  consists  oC  three  piers  (both 
of  which  bridges  are  located  approximately  one 
mile  above  said  bridge  in  controversy},  the 
James  Street  Bridge,  and  the  Intercity  Viaduct 
(both  of  which  bridges  consist  <^  two  piers  each 
and  located  1,000  to  LSOO  feet  upstream  from 
the  present  bridge),  will  readily  pass  under  said 
aoBwering  defendant's  bridge  as  proposed  to  be 
reconstructed.  That  in  the  reconstruction  of 
said  bridge,  this  answering  defendant  is  now, 
and  has  at  all  times  been,  ready  and  willing  to 
reconstruct  the  same  in  accordance  with  the 
plans  hereto  attached  and  made  a  part  of  this 
amended  and  sabatituted  answer.  On  said  plans 
hereto  attached  is  shown  in  green  the  portion 
ot  the  present  bridge  that  it  is  proposed  be  per- 
mitted to  remain,  in  red  the  portion  oi  the  pres- 
ent bridge  it  is  proposed  to  remove,  and  in 
y^ow  the  new  portions  to  be  constructed  to  pro- 
vide enlarged  waterway;  the  razing  and  recon- 
8tmcti<m  to  consist  of  the  following: 

"(1)  The  entire  bridge  to  be  raised  1.7  foet  to 
make  the  lowest  point  of  the  steel  work  as  high 
as  the  top  of  levee  and  the  approaches  to  be 
raised  to  meet  the  new  elevation  of  the  bridge. 

"(2)  Th&t  portion  of  the  present  east  approach 
betwem  the  east  concrete  pier  and  the  east  har- 
bor line  on  the  right  bank  of  the  Eaw  river, 
consUting  of  a  through  girder  span,  cylinder 
piers,  trestle  aiH^rosch,  and  some  riprap  sor- 
ronnding  east  concrete  pier,  to  be  removed  and 
the  footing  of  the  pier  to  be  protected  if  neces- 
sary by  steel  Meeting,  and  au  the  piers  of  the 
bridge  to  be  thereafter  k«pt  in  each  etuidition 
that  it  will  not  be  necessary  to  deposit  any 
riprap  around  them. 

"(3)  New  concrete  abutment  to  be  constmcted 
at  the  east  end  of  the  approach  landward  of 
the  right  harbor  line  of  the  Kansas  river. 

"(4)  New  steel  span  approximately  250  feet 
in  length  to  be  constructed  as  a  clear  span 
from  the  east  concrete  pier  to  the  new  abutment 
that  will  be  constructed  on  the  right  bank  of 
the  river  landward  of  the  harbor  line. 

"Answering  d^endant- further  s»s  that  tibe 
board  of  dlrectMa  of  the  said  plaintiff  herein 
arbitrarily  and  unreasonably  and  unnecessarily 
refuses  to  permit  this  defendant  to  proceed  with 
the  reconstruction  of  said  bridge  on  such  plana 
and  spedficationB,  but  insist  in  lien  thereof 
that  the  said  bridge  as  now  existing  sbidl  be  re> 
moved,  and  that  a  bridge  be  constmcted  in  Its 
place  having  but  two  piers,  all  of  whi<^  is  un- 
reasonable and  unnecessary  and  will  compel  this 
defendant  to  pay  out  a  large  and  unreasonable 
sum  of  money,  when  the  construction  of  a  two 
pier  bridge  will  nat  be  of  any  benefit  whatever 
to  the  pMQle  ot  nld  Eaw  l^lley  drainage  dis- 
trict" 

This  action  was  commenced  on  M&j  3, 
1918,  and  tbe  taking  of  evidence  and  the 
collection  of  evidentiary  documents,  charts, 
and  more  or  less  pertinent  data,  began  some 
time  afterwards.  The  record  Is  Interminably 
long  and  embraces  many  matters  of  minor 
gjgnlflcancc    There  te  an  nnosoal  amount 


I  of  conflict  In  the  testimony,  espedaUy  aa 
I  to  the  relative  volume  of  water  which  can 
pass  under  this  bridge  compared  with  tbe 
Missouri  Pacific  and  Union  Pacific  main  line 
bridges  and  other  bridges  npstream.  Many 
formulas  nslng  hypothetical  coeffidenta  to 
estimate  the  roughness  of  the  river  bed. 
and  to  approximate  tbe  probable  scouring  c€ 
the  channel  by  flood  waters,  etc.,  were  mathe- 
matically worked  out  by  dvll  engineers  and 
submitted. 

So  voluminous  Is  the  record,  and  so  many 
and  varied  are  the  matters  of  t&ck  and  of  law 
whldi  are  urged  upon  our  attention,  that, 
with  due  regard  to  the  compass  of  our  opin- 
ion and  the  limits  d  time  to  prepare  It, 
we  will  be  compelled,  aa  many  phases  of  the 
controversy,  to  simply  state  our  conclusioua 
After  much  of  this  extianstiTe  and  ex- 
pensive evidence  had  been  gathered,  on  Au- 
gust 19,  1916,  some  two  years  and  three 
months  after  this  action  was  commenced, 
the  Missouri  Padfle  Railway  was  subjected 
to  a  foreclosure  proceedlnc  In  the  federal 
court  In  Missouri,  and  a  receiver  ma  ap- 
pointed for  all  of  tbe  properties  of  tbe  de- 
fendant in  Missouri,  Kansas.  Nebraska,  and 
elsewhere,  including,  of  course,  the  bridge 
involved  in  this  case^  On  application  of  tbe 
plaintiff,  the  receiver  was  made  a  party  to 
Qds  action ;  his  plea  In  abatement  was  orer- 
mled;  and,  saving  bis  exception,  be  an- 
swered setting  up  the  foreclosure  proceed- 
ings In  the  federal  conrt  and  bis  appointment 
thereunder,  bis  possession  and  admtnistrn- 
tion  of  the  defendant's  property  under  the 
orders  of  the  federal  court,  and  alleging  that 
the  bridge  was  an  Integral  part  of  the  peop- 
erty  and  devoted  to  Interstate  commerce  and 
valued  at  $300,000,  and: 

"That  said  federal  court  so  appointing  Benja- 
min F.  Bush  receiver  as  aforesaid  has  and  fasd 
full  and  complete  Joriadictioii,  not  only  of  tbe 
parties  to  such  action  in  which  said  receiver  was 
appointed,  bat  ot  the  subject-matter  of  the  same, 
*  *  *  and  this  court  has  no  power,  jurisdic- 
tion, or  authority,  by  mandamus  or  otiierwise, 
to  require  said  recover,  so  acting  under  the 
direction  and  orders  of  said  fedenl  court,  and 
as  an  officer  of  said  court,  to  remove  said  bridge, 
or  any  part  thereof.  •   *  • 

"Thia  answering  defendant,  Benjamin  F. 
Bnsh,  receiver,  here  adopts  the  averments  and 
allegations  of  tbe  amended  and  substituted  an- 
swer of  the  Missouri  Pacific  Railway  Company 
to  the  alternative  writ  of  mandamus  Issaed 
against  it,  which  amended  and  substituted  an- 
swer Is  on  file  as  a  part  of  the  record  In  this 
case,  and  here  refers  b>  the  same,  and  the  same 
is  made  a  part  hMSo^  aa  fully  as  if  tnoorporat- 
ed  herein.*^ 

The  order  of  tbe  federal  conrt  ai^lntlns 
the  receiver  contains  the  following: 

"(2)  That  said  receivw  be  and  Is  hereby  au- 
thorised and  directed  immediately  to  take  posses- 
sion of  all  and  singular  said  railroads  *  *  • 
wherever  ritoated  or  found,  •  *  •  and  to 
ran,  manage,  maintain,  and  operate  said  rail- 
roads and  property,  *  «  •  and  to  use,  man- 
age, and  conduct  the  business  of  the  defendant 
railway  company  in  such  manner  as  in  his  Judg- 
ment will  produce  the  best  results,  and  to  this 
end  to  exercise  the  authority  and  frandiisea  of 
tha  d^iandant  railway  eompany,  and  to  diih 
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diarge  all  pnbUe  dal3es  oUigatory  upon  it  and 
to  preserve  said  railroads  and  propertr  in  prop- 
er conditiMt  and  repair,  and  to  manage  and  op- 
erate aaid  ndlroada  and  property  according:  to 
the  reqnlrements  of  the  valid  laws  of  the  vari- 
ona  atatea  in  wUcb  tiie  same  are  situated,  and 
1b  the  same  manner  that  the  defendant  railway 
company  woald  be  bound  to  do  if  in  possessios 
thereof:   •   •   •  - 

That  said  receiver  be  and  hereby  la  nv- 
thorixed  and  empowered  to  Institute  and  prose- 
cute vidiin  this  state  or  elsewhere,  and  in  his 
own  name  as  receiver  or  in  the  name  of  the  de- 
fendaat  railway  company  as  he  may  be  advised 
by  coansel,  all  such  suits  as  in  his  judgment 
may  be  necessary  for  tile  recovery  or  proper  pro- 
tection of  said  property  or  any  part  thereof,  and 
the  discharge  of  his  trustt  and  likewise  to  de- 
fend, compromise,  or  settle  any  and  all  actions 
which  may  be  instituted  against  him  as  receiver, 
and  to  appear  in  and  conduct  the  prosecution  or 
defense  of  or  compromiae  or  settle  any  actions, 
proceedings,  or  suits  now  pending  or  which  may 
hereafter  be  brought  in  any  court  or  before  any 
ofBcer,  department,  commission,  or  tribunal  In 
which  the  defendant  railway  company  Is  or  shall 
be  a  party,  whidi.  In  the  Judgment  of  said  re- 
ceiver, affect  or  may  affect  the  proper^  ol 
which  he  is  hereby  appointed  receiver;  but  ex- 
cept upon  further  order  or  direction  of  this  court 
no  payment  shall  be  made  by  said  receiver  in 
respect  of  any  such  suits,  actions,  or  proceed- 
ings; and  no  aetion  takoi  by  the  receiver  In 
the  defenae  or  aettiemant  of  any  such  actions  or 
suits  against  the  defendant  railway  company 
shall  have  the  effect  of  establishing  any  claim  up- 
on or  right  in  the  property  or  funds  in  the  pos- 
session of  the  receiver  so  as  to  alter  or  change 
any  eristlng  equities  or  legal  rights  of  the  par- 

ttmmJ* 


The  bridge  whose  dcMmctloii  is  demanded 
by  the  plaintiff  is  Located  near  the  cmflo- 
ence  of  the  Eansaa  and  Missouri  rivers.  It 
Is  indiflerently  known  in  this  reetnrd  as  the 
Kansas  Oity  Northwestern  and  as  the  Cbl- 
cago  Oreat  Western  Bridge.  It  spans  the 
river  diagonally  to  the  cnrr^t,  stretching 
nearly  north  and  south.  It  has  four  con* 
Crete  piers  In  the  <^unnel,  and  at  each  end 
of  the  main  bridge  structure  ere  tubular  Iron 
and  cement  plm,  one  of  the  latter  standing 
at  the  northerly  end  of  the  bridge  ao  clow 
to  the  harbor  line  and  dike  embankment  that 
It  is  of  little  or  no  oonaequence  as  an  ol>- 
stmctitKi. 

The  other  tubular  pier  stands  about  IIS 
feet  Inside  the  harbor  line  and  supports  a 
steel  truss  connecting  the  main  bridge  stmc- 
ture  with  an  onbankmait  whlA  projects  in- 
to the  stream  from  the  sonthem  or  south- 
east^ shore.  In  tUa  embankment,  also,  la 
some  piling  dealgned  to  strengthen  the  grade 
where  the  bridge  and  embankment  meet 
The  four  main  piers  at  the'  bridge  do  not 
stand  parallel  with  the  current,  but  about 
37  desrees  athwart  It  and  at  rl^t  angles  to 
the  direction  of  the  brldga^  The  snperBtnio> 
ture  is  1.67  feet  below  the  tap  at  the  gnte 
estabUiOied  by  tbe  drainage  distrlet  Trom 
the  scores  of  photographs,  diagrams,  and 
blueprints  submitted,  a  lAn^lle  composite  dia- 
gram of  the  location  and  sltnation  of  this 
bridge  may  assist  us  In  this  discnsslcm: 
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[1]  This  bridge,  like  tbe  Union  Paolflc 
Btldce  aoaoB  cUstaiue  up  the  stream,  was 
erected  shortly  after  the  flood  of  1903  to 
replace  one  destroyed  thereby.  This  was 
before  the  organization  of  the  Eaw  Valley 
drainage  district  and  before  tbe  state  began 
to  concern  Itself  methodically  with  the  regu- 
lation of  bridges  which  should  be  pmnitted 
to  span  the  river  at  Kansas  Otty.  Tbe  brii^ 
WB8  boilt  by  a  local  company  for  the  oae  of 
the  Kansas  Olty  Northwestern  Ballway,  and 
later  the  Missouri  Padflc  Ballway  became 
the  owner  of  It.  Tbe  only  Interest  of  the 
Chicago  Great  Western  Railway  in  this  law- 
suit is  that  of  a  tenant  of  the  Missouri  Pa- 
dflc and  it  naes  the  bridge  under  its  lease. 
Both  the  defendant  owner  and  its  tenant 
are  intersteite  carriers,  and  both  use  the 
bridge  in  the  discbarge  of  their  corporate 
duties  as  such.  The  Kansas  rirer  spanned 
by  this  bridge  Is  a  navigable  stream  in  con- 
tmplatlon  of  federal  law.  2  Stat.  U  p.  666, 
I  12 ;  2  Stat  L.  747.  {  16.  Its  status  under 
state  law  needs  ataon  special  discussion  wbldi 
win  follow. 

Tbe  bridge  was  constructed  without  the 
formal  sanction  and  approval  of  the  War 
Department.  Tbe  plans  for  Its  construction 
were  submitted  for  approval,  but  the  War 
Department  officials  declined  to  act,  appar- 
ently  on  tbe  ground  that  tbe  federal  govern- 
ment was  not  then  actively  exerdslng  control 
over  the  Kansas  river  as  a  navigable  stream ; 
and  the  applicants  for  approval  of  tbe  bridge 
plans  were  told.  In  effect,  to  go  ahead  and 
build  their  bridge  so  far  as  the  federal  gov- 
ernment was  concerned,  bat  formal  approval 
and  sanction  of  tbe  bridge  was  withheld. 

[2]  Under  Kansas  law  and  Kansas  his- 
tory the  status  of  the  Kaw  as  a  navigable 
stream  may  be  briefly  stated.  In  territorial 
days,  before  the  Civil  War  and  the  coming 
of  r&ilroads,  the  river  was  ngvlgable  and 
navigated.  Wood  v.  Fewler,  26  Kan.  682, 
688,  40  Am.  Rep.  330.  A  considerable  com- 
merce was  developed  extending  from  Its 
mouth  as  ftr  west  as  Ft.  Riley  and  Junction' 
Olty,  and  occasionally -^rther  west.  Kansas 
Historical  Collections,  vol.  0  (190EM)6).  317. 
During  the  Civil  War  this  commerce  greatly 
declined,  and  for  many  years  It  continued 
to  be  inconsequential,  although  more  recently 
It  has  smnewhat  increased.  By  1864,  It  was 
seen  ^at  an  era  of  railroad  transportation 
was  at  hand.  To  foster  It,  the  L^lslatore 
(Laws  1864,  c.  97)  enacted: 

"Section  1.  Tbat  the  KanicRB,  Republi<'iin, 
Smoky  Hill,  Solomon  and  Blv  Blue  rfveni,  witb- 
is  tbe  limlta  of  tbe  utate  of  Kansas,  are  here- 
by declsred  not  navifrable  itreojns  or  rivers. 

"Sec.  2.  Any  railroad  or  bridee  company,  bav- 
infc  a  charter  under  any  ft^neral  or  apedal  law 
of  the  state  of  Kansas,  shall  have  the  same  right 
to  bridire  or  dam  said  rivtes  as  they  wonld  have 
bad  if  th^  never  hs^  been  declared  navigable 
streams." 

This  act  was  r^waled  1^  chapter  288  of 
the  Taws  of  1913,  which,  howevo-,  xrrovlded: 

**Bection  6.  For  the  purposes  of  this  act  the 
bid  and  diannd  of  any  river  in  tills  state  or 


bordering  on  tUs  state  to  the  middle  of  tiie  main 
cbannal  thereof  and  all  islands  and  sand  bars  ly* 
ing  tiiereia  shall  be  considered  to  be  tiie  property 
of  the  state  of  Kansas  unless  this  state  or  the 
United  States  has  granted  or  conveyed  an  ad- 
verse legal  or  equitable  interest  th^vin  since 
January  29,  1861,  A.  D.,  w  nn^  there  stiU 
exists  a  legal .  adverse  interest  therein  founded 
upon  a  valid  grant  prior  thereto ;  provided,  tbat 
nothing  In  this  act  shall  affect  or  impair  die 
rights  of  any  riparian  landowner  or  lawful  set- 
tler upon  any  island  which  is  stats  school  land." 

[t,  4}  The  idalntlfC  contends  that  the  act  of 
1864  was  unconstitutional  on  the  ground  that 
It  contained  two  distinct  and  aerate  sub- 
jects. We  tUsk  not.  These  subjects,  a  deo> 
laratlon  of  nonnavlgabllltr  and  a  grant  of 
power  to  Iwidge  tlie  rivers,  were  correlated; 
the  formw  serrlng  chiefly  aa  a  "whereaa" 
or  "preamble"  to  expUan  the  purpose  of  the 
latter  ai^  to  pare  the  way  for  it  Further^ 
more.  tUa  act  stood  during  all  the  49  years 
of  its  existence  as  valid  legialatiain,  rights 
were  acquired  and  frequently  adjudicated 
vnSer  tts  terms,  and  it  would  never  do  at 
this  late  date  to  throw  a  doubt  around  Its 
validity.  Moreover,  ttie  act  of  1S13,  which 
repealed  tt,  vlrtnally  ratified  all  rights  ac- 
qulred  under  tbe  act  of  1864.  Atfde  from 
this  act,  we  have  mndi  general  legislation 
whldi  has  antboriaed  and  enoonraged  the 
construction  of  railroads.  To  the  right  of 
eminent  domain  expiesOj  conferred  by  stat- 
ute, a  grant  of.  corporate  power  to  hnlld  a 
railroad  carries  with  It  the  power  to  do  all 
that  may  be  necessary  and  proper  to  tralld  It, 
to  lev^  the  bins,  to  grade  tSie  valleys,  and 
to  brtdge  the  streams  along  Its  proposed  right 
of  way.  Gen.  Stat  1868,  c.  23,  |  47;  Gen. 
Stat  1909,  I  1768.  All  this  must  be  done, 
of  course,  with  due  regard  to  puUlc  and 
private  interests ;  and  streams,  whether  nav- 
igable or  nonnavlgable  mast  be  bridged  so  as 
to  permit  free  egress  for  all  flood  iratem 
which  may  reasonably  be  anticipated.  Bear- 
ing In  mind  that  anch  was  tbe  Kansas  law 
when  this  bridge  was  erected,  and  that  (lie 
state's  Bpe<^  iMient  to  regulate  Ihe  bridging 
of-tbe  Kaw  at  Kansas  Gity  and  thereaboot, 
tbe  Kaw  TaUey  drainage  district,  had  not 
thai  been  created;  it  cannot  be  said  that  tbe 
bridge  in  controversy  was  without  legal  sanc- 
tion by  this  state,  nnless  indeed  it  was  con- 
structed without  dne  r^rd  to  pnUle  ri^ts 
and  was  and  la  Inherently  a  seilons  obstmc- 
tion  to  the  flow  ot  tiie  itns  and  toidlng  ma- 
t«rl«IH^  to  Increaao  the  flood  hasard  in  Kan- 
sas City;  Ot  that  m  will  speak  'Met. 

But  the  plaintiff  says  that  this  bridge  la 
illegal  because  tt  was  uiianthorlzed  the 
federal  government,  under  tlie  federal  stet- 
ute  (Act  of  March  3,  1890,  ei  426,  80  U.  S. 
Stat  at  Large,  1161),  wbltih  In  efEect  pro- 
vides that  the  consent  of  both  the  state  and 
national  govemmaits  is  required  to  l«idgo 
a  navigable  qtreara  located  in  one  state. 
Onmted.  But  unless  the  bridge  as  it  atands 
offends  against  state  law,  Oie  fiact  tbat  it 
was  built  without  federal  sanction  need  not 
cono»n  the  i^^tifr.   JJnUer  our  dnal  sy»> 
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torn  of  goTenmaitt  0e  «tate  and  national 
governmente  tnqilentir  do  and  probably  al- 
ways sbcrald  co-operate  for  tbe  more  eflleient 
exercise  of  their  respective  fonctlons;  bat 
eadk  gaTemment  liaa  Ita  own  machinery  for 
the  enforcement  of  tta  own  laws,  uid  tt 
ts  not  tbe  daty  and  probably  not  within  the 
powers  of  either  one  to  enforce  the  laws  of 
tbe  other  vnlesa  at  the  special  Invocation  of 
tbe  execatlTe. 

The  mere  matter  of  the  navigability  of  the 
Kansas  river  ts  no  emoem  of  the  plaintlfT, 
whose  duties  only  relate  to  snch  snpervtelon 
and  control  of  It  as  la  necessary  to  secure 
adeqnate  protection  against  floods;  but,  If 
the  navigabl»  c^aslty  of  the  river  had  al- 
ways been  prop^ly  preserved,  the  flood  haz- 
ard would  be  materUlly  lees  than  it  la.  To 
that  vxteat  the  matters  of  preserving  the 
navlgaMlity  of  tbe  river  and  its  preservatiMi 
fnMn  obstructions  whldi  increase  the  peril 
of  floods  coincide  harmoniously. 

[S,  •]  It  Is  also  contended  by  the  plaintiff 
that  tbe  statute  (Laws  190S,  c.  215)  which 
clothes  the  Saw  Valley  drainage  district 
with  complete  and  exclusive  jurisdiction  over 
the  river  at  Kansas  City  makes  Its  flndlngs 
as  to  the  necessity  for  the  demolition  of  this 
bridge  conclusive  and  forecloses  Judicial  In- 
vestigation into  the  reasonableness  of  its  or- 
ders. That  goes  too  ftir.  The  plaintiff  board 
Is  an  administrative  agency.  "Within  its  pow- 
ers It  Is  supreme.  But  Its  orders  must  be 
reasonable,  and  it  cannot  be  the  final  Jndge 
of  the  reasonableness  of  ,lts  own  ordera 
That  would  be  tying  administrative  and  Ju- 
dli^al  powers  in  one  hand,  and  this  our  own 
Oonstitntlon  will  not  allow.  That  was  the 
constltntional  rock  which  wrecked  the  Court 
of  Visitation  Act  nearly  20  years  ago.  State 
Johnson,  ei  Kan.  SOS,  60  Pac.  1068,  40 
L.  R.  A.  002.  Otber  public  boards  with  duties 
almost  as  oneroua  as  those  of  this  plaintiff, 
like  the  PobUe  UtlUUes  Oontinlasloii,  fw  ex- 
ample, ezecdae  their  powers  fn  barmony 
with  tMs  prlndple.  Bo  do  the  city  govern- 
ments. 

Concerning  tbe  poweni  of  tbe  Utilttlea 
ComndsshHi,  It  has  been  aaid : 

.  "It  win  be  seen  from  the  foregoing  statutes 
that  the  Tjeglslature  Imb  protnulKated  a  compre- 
hensive program  for  the  regol&tloo  and  contrcd 
of  public  service  corporations.  Tlw  Public  Util- 
ities Commission  •  •  •  has  power  to  saper- 
visa  the  conduct  of  pnblie  service  corporations  in 
this  oonunoDwealth.  It  may  order  improve- 
ments in  tbe  puUic  service  where  eondittona  so 
demand.  Bute  v.  Kailwar  Co.,  76  Kan.  467, 
92  Pac.  600,  affirmed  in  Uo.  Pac.  Ry.  Co.  v. 
Kaasas,  210  IT.  S.  262  fSO  Snp.  Ct.  330,  64  T.. 
Ed.  4721 ;  State  v.  RaUwa;  Co..  81  Kan.  430. 
105  Pao.  704  rae  I*  R.  A.  (N.  8.)  10821:  RaU- 
way  Co.  V.  Railway  Oommlnioncn,  SS  Kan. 
229,  116  Faa  896:  State  cx  nL  v.  Raihvad 
Oo.,  86  Kan.  640,  118  Pac  672.  I.ikewise  an 
.anreMOnable  order,  such  as  one  requiring  (he 
erection  and  mainteaance  of  a  railway  st-atifu 
where  there  was  do  need  for  a  station,  will  be 
corrected  on  Jndldal  review.  Railroad  Gom- 
mlMdoners  v.  Railway  Co.,  71  Kan.  lOS,  80  Pac. 
68."  State  ex  rel.  v.  Postal-ltekgraph  Co.,  96 
Kan.  298.  303,  304.  160  Pac  W4. 
lOlP^-00 


TondilDg  tbe  powiers  etcltv  fovemmentst 
the  aaxoA  general  dbootrlne  1»  reoognlzed: 
.^'-Reasonable  «baBna  and  improveraaUs  in  tbe 
aSairs  of  public .  utilities  may  oe  ordered  at  the 
expense  of  the  public  utility  company^  Thus,  as 
a  monicipalitT  Increases  its  population  and  bini- 
aeea  beoomescongectsd,  telephone  wiree  may  be 
ovdered  removed  and  located  elsewhere,  railroads 
ma;  be  required  to  estaUish  new  and  expensive 
crossings,  larger  termlnala,  additional  connec- 
tions, etc. '  State  ex  rel.  v.  Railroad  Co.,  86  Kan. 
649,  lis  Pac.  872 ;  City  of  Emporia  v.  Railway 
Co.,  88  Kan.  611,  129  Pac  16L  Of  course,  the 
exercise  of  such  powers  must  be  reasonable; 
otherwise  the  courts  will  withhold  or  enjoin 
tiieir  enforcement.  Faola  v.  Wents,  70  Kan. 
148,  98  Pac.  775  [131  Am.  St  Rep.  290] ;  City 
of  Emporia  v.  Railway  Co.,  94  Kan.  718,  147 
Pac.  1095;  Emporia  Telephone  Co.  v.  Utilities 
Commission,  97  Kan.  138, 154  Pac.  262."  Wich- 
ita  Water  Go.  v.  aty  of  Wichita,  08  Kan.  256, 
259. 158  Pac;  4a 

It  may  tberefore  be  said  generally  that, 
when  the  state  creates  an  agency  to  serve  its 
public  needs  and  confers  administrative  pow- 
ers upon  It,  whatever  be  tbe  language  of  the 
statutes  conferring  such  powers,  a  Jost  and 
reasonable  exercise  of  such  powers  Is  In- 
tended, and  the  power  to  make  or  exercise 
unreasonable,  arbitrary,  and  conflscatory  or- 
ders Is  not  intended.  Such  is  the  spirit  of 
our  own  Bill  of  Rights  and  of  the  Four- 
teenth Amendment  which  have  been  ex- 
pounded times  without  number  by  this  court 
and  by  tbe  federal  Supreme  Court. 

Before  examining  the  reasonableness  of 
the  drainage  district's  order,  we  will  turn 
to  some  of  the  d^endant's  principal  conten- 
tions and  endeavor  to  dispose  of  them. 

[7]  It  is  contended  that  the  plaintiff  Is  not 
the  real  party  In  interest  and  has  no  right 
to  maintain  this  action.  We  hold  otherwise. 
Whatever  the  state  may  lawfully  do  It  naay 
provide  a  public  agency  to  do  for  it,  and  this 
plaintiff  has  been  granted  power  to  make  all 
necessary  and  reasohable  provision  for  the 
protection  of  the  people  against  destruction 
of  life  and  property  by  floods  in  the  Kaw 
Valley  in  and  about  Kansas  Olty.  Laws 
1005,  c.  216,  I  7.  It  is  authorized  to  engage 
In  litigation  and  to  maintain  and  defend  ac- 
tions pertaining  thereto. 

It  is  contended  by  defendant  that  (he  de- 
cision of  the  United  States  Supreme  Court  In 
Kansas  Southern  Ry.  v.  Kaw  Valley  Drain- 
age Diet..  233  U.  S.  76,  84  Sup.  Ct  564.  58  L. 
Ed.  807,  settles  this  controversy.  If  we 
could  be  persuaded  that  that  contention  is 
correct,  with  what  relief  and  alacrity  would 
we  lay  aside  this  enormous  record,  with  Its 
endless  depositions,  its  2,000  pages  of  ab- 
stract, its  plethora  of  charts,  diagrams,  and 
exhibits,  its  hypothetical  coefficients  and  stu- 
pendous show  of  mathematical  calculations 
touching  the  volume  of  water  which  can 
pass  throagh  the  bridge;  not  to  mention  the 
more  familiar,  if  not  less  ponderous,  field 
covered  by  the  learned  briefs  of  counsel  ai^ 
rayed  in  this  case.  But  did  the  Supreme 
Court's  dedsltm  In  ttie  Kansas  City  Southern 
Casf)  settle  this  controversy  7   We  da.  not 
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think  so.  One  paragraph  of  the  syUahna 
tends  strongly  to  show  that  tbat  case  was 
presoited.  to  tbB  Supreme  Court  on  the  the- 
ory that  the  destruction  of  the  Kansas  City 
Sonttieni  Railway  Bridge,  whldi  was  on  es- 
sential part  of  an  Interstate  railway,  was 
sought  to  be  Jnsttfied  hecanse  It  wonld  '%elp 
the  drainage  of  a  district."  Significant  of 
thla  Is  one  paragraph  of  the  syllabus,  which 
reads: 

"A  direct  faiterference  by  the  state  with  In- 
terstate commerce  caottot  be  justified  by  the  po- 
Hce  power;  and  bo  held  that  the  destruction 
of  a  bridge  acrosB  which  an  hiterstate  railroad 
line  necessarily  passes  cannot  be  jastified  by 
the  fact  that  it  helps  the  drainnec  of  a  district." 
Kansas  Southern  Ky.  v.  Kaw  Valley  Dist.,  'SiS 
U.  S.  75.  34  Sup.  Ct  564.  58  L.  Ed.  .S57, 
(Syl.  par.  6.) 

To  the  same  significant  effect  is  part  of 
the  opinion,  thus: 

"Furthermore,  in  the  present  case  It  ts  not 
pretended  that  local  welnire  needs  the  removal 
of  the  defendants'  bridges  at  the  expense  of  ttae 
dominant  requirements  of  commerce  with  other 
states,  but  merely  tbat  it  would  be  helped  by 
raisiog  them."  233  U.  S.  70,  34  Sup.  Ct.  665. 
58  L.  Ed.  857. 

[I-II]  We  can  understand  a  doctrine 
which  holds  that  as  between  the  respective 
Importance  of  "helping  the  drainage  of  a 
district"  and  the  maintenance  of  a  bridge 
which  is  essential  to  a  highway  of  Interstate 
commerce  the  latter  must  prevail;  but  here 
we  have  to  consider,  both  In  substance  and 
In  law,  the  relative  Importance  of  a  bridge 
which  is  ao  integral  part  of  an  Interstate 
highway  and  the  ever  Impending  menace  df 
that  bridge  to  the  lives  and  property  of  20,- 
000  people  In  the  bottoms  of  Kansas  City, 
Kan.  Can  there  be  any  doubt  about  the  rel- 
ative Importance  of  these  propositions? 
Nothing  In  the  Kansas  City  Southern  Case — 
nothing  ever  said  by  the  Supreme  Court — 
warrants  the  asBumptlon  that  an  interfer- 
ence with  interstate  commerce  could  not  be 
tolerated  even  to  avert  destruction  of  human 
life  and  the  destruction  of  the  homes  and 
business  institutions  of  the  i>eople  adjacent 
to  an  avenue  of  such  commerce.  Interstate 
commerce  was  made  for  man,  and  not  man 
for  Interstate  commerce.  The  Uvea  and 
homes  of  men  are  of  Infinitely  greater  con- 
cern than  their  rights  of  traffic,  state  or  in- 
terstate. Moreover,  while  Congress  has  ju- 
risdiction over  interstate  commerce,  and, 
with  certain  familiar  exdbptlons,  its  control 
of  such  commerce  la  exclusive,  yet  Congress 
has  expressly  extended  to  the  state  a  part  of 
its  regulatory  power  over  bridges  like  the 
one  In  controversy.  The  federal  statute  In 
part  reads: 

"Sec.  9.  That  it  shall  not  be  lawful  to  con- 
struct or  commence  the  construction  of  any 
bridge,  dara,  dike,  or  causeway  over  or  in  any 
port,  roadstead,  haven,  harbor,  canal,  navigable 
river,  or  other  navigable  water  of  the  United 
States  until  the  consent  of  Congress  to  the 
bailding  of  such  structures  shall  have  been  ob- 
tained and  until  the  plana  for  tlie  same  shall 
have  been  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  by  the  Secretary  of 
War.    Provided,  that  such  structures  may  b« 


built  under  authority  of  tiie  Legtslatnre  of  a 
state  across  rivers  and  other  waterways  the 

navi^ble  porti<»is  of  which  lie  wholly  within 
the  limits  of  a  single  state,  prorlded  the  location 
and  plans  thereof  are  submitted  to  and  approv- 
ed by  the  Chief  of  Engineers  and  by  tbe  Secre- 
tary of  War  before  construction  is  commenced. 
And  provided  further,  that  when  plans  for  any 
bridge  or  other  structure  have  been  approved  by 
the  Chief  of  Engineers  and  by  the  Secretary  A 
War,  it  shall  not  be  lawful  to  deviate  from  sDch 
plans  either  before  or  after  completitm  of  the 
structure  unless  the  modificatliHi  of  said  plans 
has  previously  been  submitted  to  and  received 
the  approval  of  the  Chief  of  Engineers  and  of 
the  Secretan;  of  War. 

"Sec.  10.  That  the  creation  of  any  obstructioQ 
not  aflSrmatively  authorized  by  Congress,  to  the 
navigable  capadty  of  any  of  the  waters  of  the 
United  States  is  hereby  prohibited;  and  it  shall 
not  be  lawful  to  build  or  commence  the  building 
of  any  wharf,  pier,  dolphin,  boom,  weir,  break- 
water, bulkhead,  jetty,  or  other  stmctnrea  in 
any  port,  roadstead,  haven,  harbor,  canaL  nav- 
igable river,  or  other  water  of  the  United 
States,  outside  established  harbor  lines,  or 
where  no  harbor  lines  have  been  establtshed,  ex- 
cept on  plans  recommended  by  the  Chief  of  EJn- 
gineers  and  authoriied  by  the  Secretary  of  War, 
etc."  Act  of  March  3.  1809,  30  U.  S.  Stat.  U, 
1151.  a  426,  Si  9  and  10;  6  Fed.  Stat.  Ann. 
805-813. 

This  statute  is  a  specific  recognition  by 
Congress  itself  that,  notwithstanding  its  par- 
amount Jurisdiction  of  the  means  and  In- 
strumentalities of  Interstate  commerce,  the 
bridging  of  navigable  waters  is  likewise  one 
of  vital  interest  to  the  states,  and  that  they 
also  have  a  governmental  concern  as  to 
proper  bridging  of  such  waterways.  In  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  349,  21  Sup. 
Ct.  132,  134  (46  L.  Ed.  224)  before  the  enact- 
ment of  the  statute  quoted  above.  It  was  de- 
clared; 

"We  have  had  repeated  occasion  to  hold, 
where  state  Iwlalatlon  has  been  attacked  as  vio- 
lative either  m  the  power  of  Congress  over  in- 
terstate c<Hnmerce,  or  of  the  Fourteenth  Amend- 
ment to  the  Constitution,  that,  it  the  action  of 
the  state  Legislature  were  a  bona  fide  exercise 
of  its  pcdice  power,  and  dictated  by  a  genuine 
regard  for  the  preMrvadon  of  tbe  public  health 
or  safety,  such  legislation  would  be  respected, 
though  it  might  interfere  indirectly  with  inter- 
state commerce.  While,  as  was  said  in  Hotden 
v.  Hardy,  169  U.  S.  366,  392,  18  Sup.  Ct  383, 
42  L.  Ed.  780,  791,  'Hie  police  power  cannot  be 
put  forward  as  an  excuse  for  oppressive  and  un- 
just legislation,  it  may  be  lawfully  resorted  to 
For  the  purpose  of  preserving  the  pnbUc  health, 
safety,  or  morals,  or  tbe  abatement  of  public 
nuisances,  and  a  large  discretion  is  necessarily 
vested  In  the  Legislature  to  determine,  not  only 
what  the  interests  of  tbe  public  require,  bat 
what  means  are  necessary  for  tbe  protection  of 
such  'interests.'  Thus,  while  In  Hannibal  &  St. 
J.  R.  Co.  V.  Husen,  96  U.  S.  466,  24  L.  Ed. 
527,  it  was  held  that  a  statute  ot  Missouri,  pro> 
hibiting  the  driving  or  bringing  of  any  Texas. 
Mexican,  or  Indian  cattle  into  the  state,  was 
in  conflict  with  the  interstate  commerce  clause 
of  the  Constitution,  it  was  subsequently  held 
that  the  introduction  of  diseased  catde  might  be 
prohibited  altogether,  or  subjected  to  such  regn- 
lations  as  the  LM^slature  dioee  to  impose. 
Missouri,  K.  &  T.  R.  Co.  t.  Haber,  18  Sup.  Ct. 
Rep.  488,  169  U.  &  618,  42  U  Ed.  878." 

[11]  The  Eansaa-lOaBourl  state  line  eomea 
up  from  the  south  a  short  distance  east  of 
the  bridge  to  a  point  In  tbt  middle  of  UiA 
Mlaaouri  rivc^  owoslta  tb»  month  ot  On 
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Kaw,  and  thence  runs  nortberly  and  north- 
weaterly  the  main  duuinel  of  tS»  BUnoa- 
n,  In  tbe  median  line  of  the  main  current 
thereof,  to  the  Intersection  of  the  Kanaae- 
N^inudu  Btata  line.  Hlaaouri  t.  Kaims, 
218  n.  S.  78.  28  Sup.  Gt  417.  68  Ii.  Ed.  706. 
Tbe  mouth  cX  the  Kaw  and  all  the  navigable 
portions  of  It  lie  west  of  that  boundaiy  line 
and  ezfduatT^r  In  Kanaaa. 

[12JI]  Does  the  foradosnia  suit  and  tbe 
anwlntmoit  of  a  receiver  bj  Oie  federal  court 
necesaitate  an  abatemoit  of  this  aetkm}  We 
think  sot.  This  court  had  Jurisdiction  of  tta^ 
parties  and  of  the  subject-matter,  and  the 
litigants  bad  Incurred  great  expense  both  in 
the  proeecotlon  and  defense  of  this  action, 
long  before  tbe  foredosnre  suit  was  Institut- 
ed. While  tbe  action  takes  the  natun-  of 
mandamus,  yet,  by  the  approved  procedure 
and  practioe  of  this  state,  the  aoo^  of  man- 
damus has  been  broadened  far  beyond  the 
limits  of  the  old  common-law  .writ  of  that 
name.  It  has  been  Invoked  approvingly  in 
an  action  to  require  tbe  building  of  bridges 
and  restoration  of  highways  which  bad  been 
obstructed  by  the  ditches  of  an  irrigation 
company.  State  v.  Irrlgatl<»  Co.,  63  Kan. 
SM,  888,  65  Pac.  681.  And  this  notwithstand- 
ing an  entire  want  of  statutory  Imposition  of 
such  duties.  In  mandamus,  In  this  state, 
also,  the  rlc^ts  of  private  dtisens  to  funds 
paid  under  protest  to  a  public  officer  bave 
been  adjudicated.  State  ex  reL  r.  Akers,  92 
Kan.  109,  140  Pac,  6S7.  Ann.  Cas.  1916B,  543. 
It  extends  to  cases  and  persona  as  to  whom 
no  duty  Is  required  or  sought,  but  who  may 
be  affected  by  the  Judgment  State  r.  Dolley, 
82  Kan.  633.  108  Paa  846.  In  short,  the  Ju- 
dicial policy  of  this  state  has  been  to  conform 
mandamus  to  the  mandate  of  the  Code,  which 
l^ovides : 

"Th«  distinction  between  actioiis  at  law  and 
suits  In  eqalty,  and  the  forms  of  all  audi  actions 
ud  suits  oerrtofwe  existing,  are  abolished,  and 

in  their  place  there  shall  be  hereafter  but  one 
form  of  action,  which  ihall  be  called  a  civil 
action."  Or.  Code.  |  10  (Gen.  St.  1906,  { 
6608). 

While  the  Inherent  dlffereoices  of  actions* 
suits,  and  special  proceedings  remain,  yet 
practically  all  the  ancient  artificialities  be- 
tween actions  in  personam  or  In  rem  are 
abolished,  and  our  proceedings  in  mandamus 
may  and  frequently  do  partake  of  the  na- 
ture of  both.  Cir.  Code,  |  680  (Gen.  St  1909. 
i  6176). 

Tbe  instltutltnL  of  the  federal  foredosure 
suit  did  not  oust  the  Jurisdiction  of  this 
court  over  the  defendant  corporation,  nor 
does  that  salt  necessitate  an  abatement  of 
this  action.  Union  Trust  Go.  t.  Cuppy,  26 
Kan.  764,  syl.  par.  6 ;  Kansas  City,  U.  A  O.  Ry. 
Co.  of  Texas  v.  State  (Tex.  Civ.  App.)  155 
S.  W.  561 ;  High  on  BeeelTera,  {  318 ;  Thomp- 
son on  Ccnrporatlons.  H  6894-6886.  It  is  not 
Intimated  that  the  federal  receivership  Is  In- 
tended to  wind  up  and  c<mclude  the  corpo- 
rate existence  of  the  Missouri  Pacific  Ball- 


war  Company.  Indeed,  tbe  order  of  tbe  fed- 
eral court  plainly  shows  that  it  Is  Intoklsd 
that  the  corporation  shall  continue  to  dis- 
charge its  foncUons  Jost  as  If  the  president 
and  board  of  dlrectoa  were  still  in  charge. 
The  federal  receiver  for  the  time  being 
results  the  corporation.  Even  If  this  acden 
had  not  been  already  pending  at  the  tin)e  of 
the  receiver's  appointment,  he  might  be  sub- 
jected as  a  defendant  to  this  action.  U.  8. 
Jud.  Code.  I  66  (Act  March  8.  19U,  c  2811, 
36  BUt  1104  [U.  8.  Comp.  St  1913,  f  10481) ; 
Brb  T.  Foprltz,  59  Kan.  204,  52  Paa  871.  68 
Am.  St.  Bq>.  362;  Ballroad  Commission  of 
Alabama  r.  Ala.  Oreat  Son.  S.  R  Go.  at  aL, 
185  Ala.  854,  64  South.  18,  U  R.  A.  IftlSD. 
98;  Grant  t.  Buckner,  172  U.  &  282.  288, 
10  Sup.  Ct  163.  48  L.  Bd.  480;  NasbvUle 
By.  ft  Ught  Ca  r.  Bunn,  168  Fed.  862,  M 
0.  a  A.  274. 

[14]  It  Is  proper  and  good  practice  to 
bring  him  in  as  a  defendant  in  a  case  already 
pending  against  the  corporation  before  his 
apiwintment  Black  v.  Power  Co.,  158  N.  O. 
468.  74  S.  B.  468.  The  order  of  the  federal 
court  appointing  him  commands  him  to  obey 
all  valid  state  laws,  and  the  lawful  orders 
of  the  plalntiCt  board  have  the  potmcy  of 
law.  U.  8.  Jud.  Code,  I' 66  (U.  S.  Comp.  St 
1913,  I  1047);  Beinhart  v.  Sutton.  68  Kan. 
726.  61  Paa  221;  Black  t.  Power  Oo.,  su- 
pra. 

In  Srb  V.  Morascb,  177  V.  8.  684,  20  Sup. 
Ct  819.  44  L.  £d.  887,  It  was  said  in  the  syl- 
labus: 

"It  is  the  duty  of  a  receiver,  appointed  by  a 
federal  court  to  take  charge  of  a  railroad,  to 
operate  It  according  to  the  laws  of  the  state  in 
which  it  is  sitnated.  and  he  is  liable  to  suit  la 
a  court  other  than  that  by  which  he  was  ap^ 
pointed,  even  in  a  state  court,  for  a  disregard 
of  official  duty  which  causes  injury  to  the  party 
suing."  Gsbleman  v.  Peoria,  etc,  Ry.  Co.,  179 
U.  S.  836,  21  Sup.  Ct  171,  46  L.  Ed.  220. 

See,  also,  a  note  na  this  i>oint  In  87  Ann. 
Gas.  1916a  124a 

[II,  111  Another  contention  of  defendant  la 
that  it  did  not  receive  due  oonsldwatton  from 
the  plaintiff's  board  before  tbe  order  for  the 
remoral  of  the  laidge  was  Issued,  and  that 
the  members  of  the  board  made  the  order 
pursuant  to  preelection  promises  that  thsj 
would  not  tolerate  any  bridge  across  the  riv- 
er having  more  than  two  piers.  The  circum- 
stances were  nntuual.  The  people  had  suf- 
fered terribly  by  floods.  The  likelihood  of 
their  recurrence  was  obvious.  DonbUess  the 
public  was  wrought  up  about  the  matter, 
and  the  public  knew  that  the  army  engineers 
bad  recommended  the  adoption  of  a  tWO-Pier 
plan  for  all  bridges  at  Kansas  City.  But 
the  members  of  the  board  testified  that  if 
they  had  been  convinced  that  a  bridge  of 
more  than  two  piers  would  not  have  increas- 
ed the  flood  hazard  they  would  have  voted 
to  sanction  It.  although  th^  did  not  deny 
the  preelection  agitation  and  tb^r  sympathy 
with  It  In  any  matter  of  sudt  general  Intet^ 
est  aa  flood  piotectlon  In  Kansas  Citjr.  it 
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would  be  asking  entirely  too  mnch  of  mere 
laymen  to  keep  thefr  minds  open  and  uncom- 
mitted on  ancb  matters  likely  to  come  before 
them  later  for  offldal  consideration.  Law- 
yers and  Judges  trained  In  the  art  of  Juris- 
prudence which  requires  a  suspension  of  the 
Judgment  until  all  sides  of  a  controrersy 
have  been  fally  considered  can  do  this ;  but, 
if  such  high  standards  of  mental  neutrality 
are  absolutely  essential  to  qualify  for  mem- 
bership in  admlnlstratlye  boards,  the  whole 
system  of  adminlstortng  gOTemmental  func- 
tions by  boards  and  commissions  of  laymen 
will  fail.  The  remedy  for  sudi  pre-judgments 
la  not  wanting,  howerer.  Xhe  redress  of 
sn^  gtievances  is  usually  taken  care  cl  when 
the  courts  are  called  on  to  test  the  reaB(m- 
ableness  of  the  official  orders  of  these  boards. 
The  defendant  by  Its  counsel,  officers,  and 
engtneers  was  given  several  hearings  before 
the  plalntlfl  board.  We  cannot  say  that  the 
defendant  had  no  hearlnc  before  the  order 
ci  removal  yna  made.  There  were  discus- 
sions, conferences,  and  negotiations  for  com- 
promise and  settlement  ^is  was  sufficient 
In  Heffert  v.  Medical  Board,  66  Kan.  710,  715, 
72  Ptc  247,  219,  III.  R.  A.  (N.  S.)  811,  affirm- 
ed in  19S  IT.  S.  eS^25  Sup.  Ot  790,  49  L.  Ed. 
S50,  It  was  said: 

"It  is  contended  that  the  procedure  before  the 
board  in  the  admission  and  rejection  of  evidence 
was  Tiolative  of  the  rights  of  Meffert,  in  that 
the  evidence  received  and  acted  upon  was  made 
up  largely  of  unsupported  accusadona,  hearsay, 
and  street  rumor,  and  was  not  sufficient  to  sus- 
tain the  findings.  The  provisions  of  the  act 
creating  the  board  plainly  indicate  that  such  in- 
vestlganon  was  not  intended  to  be  carried  on  in 
observance  ot  the  technical  rules  adopted  by 
courts  at  law.  The  act  provides  that  the  board 
shall  be  composed  of  seven  physicians.  These 
men  are  not  learned  in  the  science  of  law,  and  to 
require  of  a  board  thus  composed  that  its  in- 
vestigations be  conducted  in  conformity  to  the 
technical  rules  of  a  c<Hnmon-Iaw  court  would  at 
once  disqualify  It  from  making  any  investiga- 
tion." 

[17]  Coming  now  to  the  paramount  ques- 
Uoa,  it  wUI  be  noted  that  the  bridge  is  illegal 
so  far  as  Congress  Itself  can  denounce  it  It 
was  built  without  official  approval  of  the 
War  Department  and  tbus  in  violation  of 
federal  law.  The  power  to  construct  a  bridge 
of  some  character  has  been  granted  by  the 
state,  but  no  auth<nlty  has  been  granted  to 
build  It  in  such  manner  as  to  obstruct  unduly 
the  flow  of  the  river  or  to  Increase  the  flood 
hazard  and  to  inqieril  the  Uves  and  property 
of  thousands  of  people.  By  necessazy  impU- 
catl<Hi  every  grant  of  power  to  buUd  a  bridge 
across  a  Kansas  stream,  navigable  or  non- 
navigable,  carries  with  it  the  mandate  to 
build  it  with  due  r^rd  to  public  rights  and 
with  the  Inhibition  to  bidld  It  in  any  Improp- 
er manner.  Union  Trust  Oo.  t.  Cuppy,  26 
Kan.  754,  syL  par.  3.  A  grant  of  power  by 
'the  public  is  never  to  be  Interpreted  as  a 
privilege  to  injure  the  public.  Kansas  ^1  of 
Rights,  «  2. 

'  [U]  Does  this  soiled  Chicago  Great 
•Western  Iwidge  u  -It  now  eztet«  Ar^  thla? 


B£PORTBB  (Kan. 

Neither  in  the  answer  to  the  writ  nor  in 
the  evidence  Is  there  any  serlons  attempt 
to  deny  It  A  flood  like  tliat  of  1903  would 
make  short  work  of  thla  bridge.  To  such 
a  flood  it  would  be  of  trtfllug  consequence. 
How  it  outlived  the  floods  of  1904  and  190S 
does  not  appear.  Bot  for  the  interposition 
of  this  court,  that  additional  riprapping 
might  be  used  temporarily  to  protect  the 
southeastern  embankment  and  to  preserve 
the  existing  status  of  the  bridge  while  the 
litigation  was  pending,  and,  over  the  platn- 
tm'B  Insistent  and  weighty  objections,  the 
flood  of  last  year,  1915,  would  have  under^ 
mined  and  destroyed  It  Driftwood,  ice 
floes,  and  debris  do  lodge  against  Its  piers, 
and  in  the  future  this  is  likely  to  increase, 
since  the  other  bridges  up  the  river  have 
been  reconstructed  with  a  view  to  give  all 
such  flotage  free  passage  downstream. 

The  chief  defense,  aside  from  many  inter- 
esting questions  of  law  most  exhaustively 
presented,  Is  that  the  order  requiring  the 
entire  demolition  of  the  bridge  is  unrea- 
sonable ;  that  it  would  entail  needless  ex- 
pense; that  the  sort  of  bridge  which  the 
plaintiff  would  approve  would  pass  no  nose 
flood  waters  thui  the  i»«8ent  bridge  if  the 
defendant  were  permitted  to  raise  the  super- 
stmctnre,  to  remove  the  south  tubular  ^er, 
to  remove  the  south  embankment  and  riprap 
Inside  the  harbor  and  dike  lines,  and  to  build 
a  new  span  on  the  southerly  end  of  the  main 
structure  reaching  to  the  main  shore,  all  of 
which  defendant  avows  that  It  Is  ready  and 
at  all  times  has  been  ready  to  do.  Both 
plaintiff  and  defendant  placed  on  the  wit- 
ness stand  a  number  of  the  leading  clvU  engi- 
neers of  North  America,  also  army  engineers 
distinguished  in  talents  and  achievements,  to 
enlighten  the  conrt  concerning  the  flood-car- 
rying capacity  of  this  bridge,  and  of  its 
relative  capadty  to  that  of  the  Missouri 
Padflc  and  Union  Padflc  bridges  some  dis- 
tance up  the  stream.  This  evidence  Is  high- 
ly technical  and  amachigly  voluminous,  and 
it  is  only  because  of  unavoidable  responsibil- 
ity that  we  dare  to  weigh  and  decide  the 
facts  so  dogmatically  affirmed  and  so  posi- 
tively denied  by  these  eminent  experts. 
However,  invoking  our  own  general  no- 
tions of  things  we  Incline  to  hold  with  plain- 
tiff's expert  witnesses  that  a  pier  set  at  an 
angle  of  37  degrees  to  the  current  of  a 
stream  Is  a  much  greater  obstruction  than 
one  set  with  Its  narrowest  end  facing  and 
Its  longest  side  parallel  to  it  and  that  In 
Just  so  much  as  the  pier  set  angularly  ex- 
ceeds the  area  of  the  end  of  a  parallel  pier 
the  obstruction  Is  so  much  the  greater.  We 
are  inclined  to  hold  tliat  since  this  bridge 
sits  diagonally  across  the  stream  and  a  cross- 
section  of  flood  mters  would  strike  hut  one 
of  the  piers  at  the  same  time,  the  obstruc- 
tive force  of  this  bridge's  four  concrete  ptera 
cannot  be  reckoned  by  computing  ftmr  times 
the  obstructive  force  of  one  pier.  But  we 
would  besltats  to  adopt  the  theory  that'tt  is 
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like  the  otntmctiTa  toree  of  four  tnldflei  <tf 
only  one  pier  eacb.  Tbe  four  pten  do  not 
fall  directly  below  eacSi  other  In  tbe  corrait, 
but  more  In  stepladder  taahUm,  ewdi  b^ng 
a  material  obatmctlfHi  and  detwr^t  to  Oie 
-Btream'8  general  conraa  The  evidence  toncb- 
tng  the  IqrdTanlle  head  dereloped  by  tbe 
bridge  piers  and  tbe  hypothetical  eatlmatee 
toncfalng  ttie  sconr  line,  besides  being  too 
conflicting  for  tbe  oonrt'a  enllgbtenment,  la 
too  aabtle,  we  think,  for  the  adlndlcatlon  ot 
practical  rights  In  a  eontroreray  of  thla  aort; 
-alttaODgh  it  can  be  readily  understood  that 
every  pier  does  denriop  some  hydranlle  bead, 
•and  that  floods  do  tend  to4ee|)en  the  scour 
Una  to  sonke  extent.  ,  We  do  haSA,  upon  all 
the  erl&nce,  that  the  bridge  as  maintained 
tends  seriondy  to  create  and  increase  tbe 
flood  hasarfl  at  Kansas  aty.  and  tiiat  it  Is 
a  constant  manaea  to  lUe  and  property 
tberaaboot  whenever  tbe  Kansas  river  begins 
to  apimMich  flood  stage,  and  critically  so 
■wben  tbe  ilver  month  Is  blocked  by  a  con- 
cnrrmt  flood  In  the  neighboring  Mlasonri 
■river.  We  also  b(dd  that  0»  bridge  was  con- 
stmcted  without  regard  to  these  oonseqnenc- 
ea,  and  In  these  nqwcts  It  was  boUt  and  has 
been  maintained  irithoot  lawfol  sanction  by 
this  state,  and,  since  we  have  seen  that  it 
never  did  have  federal  sanction  of  any  sort, 
U  Is  Qi^wfnl  and  a  public  nnlsanea. 

We  mnst  now  consider  what  ooght  to  be 
done  In  -view  of  thla  conclnsiwi.  This  bridge 
ou^t  not  to  be  awwOlshed  If  svdi  a  drastic 
remedy  can  be  avoided,  it  Is  an  Integral 
part  of  an  Intonrtate  highway,  and  Ita  de- 
stmctkm  would  interfere  with  and  hinder  In- 
terstate ccanmerce,  althooi^  there  ate  other 
but  more  drcultoua  routea  in  Kansas  City 
by  whlcb  tbe  deftadants'  traflBLc  could  move 
.across  tbe  river.  Tbe  bridge  cost  9172,766, 
and  since  It  baa  only  been  constructed  a  few 
years  It  has  deteriorated  but  little.  The 
prtee  of  bridge  materials  has  greatly  Increas- 
ed, and  ttie  expense  of  a  new  structure  buUt 
according  to  the  plalntUTs  and  the  War  De- 
partment's new  regulations  tor  bridging  the 
river  at  Kansas  City  would  be  much  greater 
than  the  cost  of  thla  bridge.  Defendant's 
engineer  estimates  tbe  coat  of  reproduction 
at  1242,700.  It  was  erected,  like  the  Mis- 
souri I^flc  and  Union  Faciflc  main  Una 
bridges,,  before  the  Kaw  Valley  drainage  dis- 
trict was  created  and  Its  rules  for  bridges 
promulgated.  A  modification  of  the  drain- 
age board's  bridge  regulationa  was  allowed 
on  tbe  Hlssouri  Pacific  and  Union  Padfic 
main  line  bridges  partly  on  that  account.  If 
possible  to  do  so  without  Increasing  the  flood 
ha  sard,  similar  cooperation  should  be  given 
in  the. case  of  this  bridge.  The  defendant 
baa  avowed  Its  willingness  to  Improve  ttie 
flood-carrying  capacity  of  the  bridge  at  an 
estimated  outlay  of  980,000.  We  cannot  de- 
termine from  the  record  whether  this  will 
be  sufficient  to  answer  the  purpose  or  not, 
because  both  parties  have  been  so  pMltlre  In 


tbeir  oontentiona  and  so  Averse  in  tiidr 
views  tbat  the  probability  of  sudi  a  aolntlain 
has  not  received  the  attrition  It  deserves. 
It  seems  therefore  tbat  no  flnal  Judgment 
should  yet  be  entwed.  We  believe  we  have 
disposed  of  tSiose  iflULsas  ot  tiUs  controversy 
most  seiionSly  la  lUqnite;  and,  as  has  been 
shown,  we  cannot  altogetlur  adopt  the  views 
of  either  party.  Those  features  of  tlie  con- 
troversy wblffli  we  have  undertaken  to  settle 
should  now  be  laid  aside,  and  the.  litigants 
should  cinifer  together  with  the  aid  of  tbeir 
expert  engineering  advisers  and  should  con- 
sider the  feaidbllity  of  Improving  and  re- 
constructing Uke  bridge  without  destroying  it, 
to  Che  end  tint  Its  capacity  tax  mischief  in 
times  of  flood  shall  no  longer  tbrsaten'tln 
public  wel&re.  One  feature  of  the  case 
which  Is  also  worthy  of  further  conaideratlon 
by  the  plalntlit  board  Is  tbe  defendants 
contention  that,  a  slight  and  Inexpensive  in- 
crease in  the  helgl^  of  the  dike  In  the  vicin- 
ity of  the  bridge  would  oounteract  ttie  hy- 
draulic head  developed  by  the  bridge  piers. 
We  believe  that.  If  these  problema  are  now 
ai^roached  in  good  ^th  by  both  parties,  a 
solution  will  be  discovwed. 

To  await  tbat  and  to  naks  any  furthw 
needful  interlocutory  order  or  final  Judg- 
ment, Jurisdiction  of  the  cause  is  retained. 
All  the  Justices  concurring. 


STATE!  ex  rd.  FDBNISH  et  aL,  County 
Oorn're,  t.  MULLEINDOBB  et  aL 

(No.  3823.) 

(Supreme  Court  of  Montana.  Dec  10,  1810.) 

1.  Ckbtiorabi  «=»28(1)— Gbounds. 

Under  Rev.  Codes,  S  72(^,  providing  for  a 
writ  of  review  where  .the  ioferior  tribunal  baa 
exceeded  its  jurisdiction,  and  these  is  QO  ap{>«al 
Dor  any  other  plain,  speedy,  and  adequate  remedy 
to  autnoriie  such  writ,  the  lower  tribunal  must 
have  exceeded  Its  Jurudiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  {  41 ;  Dec.  Dig-  «s>28(D.] 

2.  OaanoiABi  «=»28(8)— ExoEKDirf  Q  Jubib- 
Dxcnotf— Public  BoAsne. 

Under  1011  Laws,  c.  112,  as  amended  by 
1913  Laws,  c  133,  authorizing  commisBi<Hiers 
to  apportion  an  existing  debt  between  old  and 
new  counties,  the  commlssionerB  did  not  exceed 
their  jurisdictiou,  so  aa  to  be  subject  to  review 
by  certiorari,  because  they  erroneously  assumed 
tbat  certain  property  was  owned  by  the  county. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Gent  Dig.  If  88,  41;  Dee;  Dig.  «:»28<8).1 

3.  Cebtiorari  ■9==>29— N atu be  of  Rsuxr. 

Under  Rev.  Codes,  S  7210,  providing  that 
the  office  of  certiorari  is  to  annul,  modi^,  or  af- 
firm tbe  action  of  an  inferior  tribunal,  it  cannot 
supply  defects  or  restrain  excesses  therein. 

[Ed.  Note.— For  other  Certiorari, 
Cent.  Dig.  g  42;  Dec.  Dig.  «=328.] 

4.  CsBnoaau  <e»efr  AnEqu-Aor  ov  BniBDT 

— AojOCKIfllEKT  or  PUBUO  BOAKD. 
A  trial  court  should  not  enter  a  Judgment 
upon  certiorari  proceedings  outlining  what  an 
inferior  tribunal  should  find,  after  Bu6h  trlbu- 
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nal's  BcUonnuiwnt,  since  tihe  judfmeBt  is  ineffec- 
tive. 

-  [Ed.  Note. — For  other  cases,  se«  Certiorari, 
Ceat.  Dig.  (S  185-194;  Dec.  Dig.  «=969.] 

5.  Bbidoes  €=>7—Owneb8Hip— County  ob 
Public. 

Highway  tnidges  belong  to  the  public  and 
not  to  the  count;,  irrespective  of  the  source  from 
which  the  funds  therefor  were  derived. 

[Ed.  Note.— For  other  cases,  see  Bridges,  C^t. 
Dig.  SS  9-13,  15,  16 ;  Dec.  Dig.  ®=>7.! 

0.  Mandamus  ®=>73{4)— Pubt,ic  Boabds— Ap- 

POBTIONMEHT  OF  INDEBTEDNESS  BETWEBH 
OOUNTIBS. 

Mandamus  is  the  proper  remedy  to  comitd 
commissioners  to  reassesiole  and  correctly  aj^ 
portion  an  indebtedness  between  an  old  and  a 
new  county. 

[Ed.  Note.— Few  other  cases,  see  Mandamus, 
Gent  Dig.  |  136;  Dec.  Dif.  4=»7S(4>.} 

7.  GouKTiEs  «=3»218— AonoMB— Gapaoitt  to 
Sue. 

Under  Ber.  Codes,  1 2872,  proTidlnx  that  the 
conn^  must  be  known  oy  its  corporate  name  in 
all  actions  touching  its  corporate  rights,  manda- 
mus proceedings  to  compel  commissioaers  to 
correctly  rean^ortion  an  indebtedness  between 
an  old  and  new  county  should  be  brought  in  the 
county's  name,  and  not  by  the  board  of  county 
commissioners. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  fi  347-851;  Dec  Dig.  «s>21&J 

App^l  from  District  Court,  Onster  Coun- 
ty ;  Daniel  U  O'Hem,  Judge. 

Certiorari  proceedings  by  the  State  of 
Bfontana*  on  the  r^Um  of  B.  T.  Famish, 
Robert  Yoklejr,  and  CSiarles  Daly,  as  Com- 
mlsslonen  of  the  County  of  Ouster,  Hwt, 
against  Henry  Mnllendore,  John  OllTcr,  and 
Thos.  Wear,  Commlasloners,  T.  S.  Gajrlow, 
Secretary,  and  F.  C  Bunn,  Clerk  and  Be- 
corder  fin-  Fallon  Connty,  Montana.  Jndg- 
ment  for  xelatora  and  defendants  ^^>eaL 
Beversed  vlth  directions  to  qoosh  ttu  writ 
and  dismiss  the  proceedings. 

Booth  &  Donsman,  of  Baker,  for  appel- 
lants. Frank  Hunter  and  Geoi^  W.  Farr, 
hoth  ij£  Miles  Citar.  for  respondents. 

BRANTLY,  O.  J.  During  the  year  1813, 
under  the  provisions  of  chapter  112  of  the 
Laws  of  1911  OS  amended  by  chapter  133  oi 
the  r^iws  of  1913  (Laws  1911.  p.  206 ;  Laws 
1913,  p.  484),  proTldlng  for  the  formation  of 
new  counties,  Fallon  county  was  created  out 
of  territory  theretofore  included  in  Custer 
county.  The  organization  of  the  board  of 
commissioners  of  the  new  county  was  per- 
fected on  December  8,  1913.  The  board  at 
once  gave  to  the  Oovemor  the  notice  re- 
quired by  section  6  of  the  act  As  therein 
provided,  ths  Governor  appointed  three  com- 
missioners to  ascertain  and  declare  the  pro- 
portion of  the  indebtedness  of  Custer  county 
outstanding  at  the  date  of  the  organization 
of  Fallon  county,  which  should  be  paid  by 
the  latter,  as  provided  in  section  7  of  the 
same  act  The  three  commlsaitxiers  so  ap- 
pointed were  John  Oliver,  residing  at  Eka- 
laka,  Fallon  county;  Thomas  Wear,  residing 
at  Miles  City.  Custer  county;  and  Henry 


Mullendore,  residing  at  Otendlve,  Davsoa 
county.  On  January  2,  1914.  the  commla* 
Bloners  convened  at  Ekalaka,  then  the  coun- 
ty seat  of  Fallon  county,  and,  having  effect- 
ed an  <ffganizatlon  by  choosing  Mnllendore 
for  their  lAialrman  and  T.  S.  Oarlow  for  th^ 
secretary,  proceeded  to  perform  the  duty  en- 
joined upon  themu  On  February  2d  Mnllen- 
dore and  Oliver,  a  majority  of  the  commis- 
sioners, certified  the  result  of  the  prooeedli^ 
In  a  report  in  duplicate  to  the  respective 
boards  of  commissioners  of  Custer  and  Fal- 
lon counties.  They  found  Fallon  county  In- 
debted to  Ouster  county  in  the  sum  of  $44),' 
486.20.  This  result  was  reached  by  the  ma- 
jority by  pursuing  thei  method  of  adjustment 
pointed  out  by  section  7  of  the  act  In  as- 
certaining the  value  of  the  jfToperty  to  be 
included  In  the  adjustmoit,  with  the  connty 
courthouse,  the  county  poor  farm,  moneys  in 
the  treasury,  etc.,  the^  took  into  account  and 
treated  as  property  belmglng  to  Ooster 
county  several  steel  bridges  recentty  caa- 
structed  or  then  substantially  completed, 
whereas,  if  these  bridges  had  been  dlsregavd- 
ed  and  omitted  trom  the  adjustment,  FaUon 
connty  would  have  been  found  to  be  Indebted 
to  Custer  county  in  a  much  larger  sum.  In 
a  minority  rep<nt  made  by  Oommlsslwier 
Wear,  who  thought  that  all  bridges  should 
be  excluded,  the  amount  due  from  Falloa 
county  was  ftrand  to  be  fll8.9U.96.  There- 
upon the  commisslimera  of  Coster  oomity,. 
deling  themselves  tmieflclally  Intmated, 
allied  to  the  district  court  of  that  cmmtyfor 
a  writ  of  certiorari  to  have  the  adjustment^ 
as  certlfled  by  Mnllendore  and  Oliver,  re- 
viewed and  modified  in  so  far  as  bridges  had 
been  considered  county  property  and  Includ- 
ed in  it  1^M»  aerviee  at  tba  writ  the  de- 
fraidants  appeared  and  moved  for  an  order 
qnadiing  It,  and  iflsmlasing  the  proceeding 
on  the  ground  that  the  court  was  without 
Jnrladldifm  to  Issue  and  determine  it  The- 
motltHi  having  been  denied,  the  court  heard 
the  ccmtrorersy  npoa  a  return  of  the  record 
of  the  proceedings  of  the  commtBsloners,  aid- 
ed by  explanatory  statements  under  oath  by 
Mullend<n«  and  Oliver.  It  held  that  bridges^ 
are  not  county  property  within  the  meaning 
of  the  statute,  and  modified  the  result  reach- 
ed by  the  majority  report,  by  excluding  aD 
bridges.  It  also  modified  the  report  in  other 
minor  particulars,  and  adjudged  the  amount 
due  from  Fallon  county  to  be  $105,190.15. 
The  cause  Is  before  this  court  on  appeal  fron> 
this  Judgment. 

[1]  The  first  contention  made  by  defend- 
ants Is  that,  however  erroneous  may  have 
been  the  result  reached  by  the  majority  of 
the  commissioners,  the  error  cannot  be  cor- 
rected by  certiorari.  "A  writ  of  review  may 
be  granted  by  the  Supreme  Court  (and  In 
proceedings  for  contempt,  in  the  district 
court  by  any  justice  of  the  Supreme  Court), 
or  by  the  district  court  or  any  Judge  thoreof^ 
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when  an  Inferior  ttUmnal,  board*  or  offleer, 
onrdalns  Judicial  functions,  ba>  exceeded 
the  Jnrladlt^n  ot  Boati  trUninel,  board,  ox 
uSHoet,  and  there  la  no  appeal  nor»  in  the 
Judgmoit  oC  the  court  any  plain,  q>eedy  and 
adequate  ronedy."  Rer.  Oodes,  1 7308.  That 
the  writ  may  be  enoeesafuUy  Inroked  under 
thla  provision  It  is  indlspeniaUe  that  it  i^h 
pear  QL)  that  the  inf^lM  court,  tribunal 
board.,  w  officer  the  validity  of  whose  acti<m 
ie  qoeatloaed  baa  exceeded  its  or  bla  Jnrla- 
dlctkm;  (2)*that  there  la  no  ai^eal;  and  (8} 
that  there  la  no  plain,  apeedy,  or  adeaoate 
remedy  other  than  certiorari.  State  ex  reL 
Whiteside  District  Gonrt,  24  Mont  663,  63 
Paa  886.  It  inay  be  conceded  at  the  outset 
that  Uie  power  vested  in  awdi  commlBrtwiers 
under  their  a^xdntxnent  is  jndidal  in  its  na- 
ture, and  that  th^  action  would.  In  a  proper 
caae,  be  subject  to  review  by  certlwarl,  Just 
aa  may  be  the  action  itf  a  board  of  count? 
commisslonera  In  a  like  caae.  State  ex  reL 
JacobSon  V.  Board  ot  County  Gom'rs,  47 
M<Hit  531,  134  Pac.  281.  It  may  be  conced- 
ed, also,  that  ao  appeal  lay  from  the  final 
acllwi  of  the  oommlssioners  because  the  stat- 
ute does  not  provide  for  one.  Did  the  com- 
missioners exceed  their  JurlsdictloD? 

[I]  By  referring  to  tite  statute  defining  tbe 
-fnnctiiKis  of  the  commisslonera  (section  7), 
we  do  not  find  any  statement  as  to  what 
shall  be  considered  property  of  a  ooanty.  nor 
ai^  enumeration  dassl^ing  tbe  items  to  be 
considered  by  them.  True,  the  phrase  "prop- 
exty  belonging  to  the  t^d  county,"  and  sim- 
ilar egressions  employed  therein,  would 
seem  to  refer  <»ily  to  pr<^rty  owned  by  a 
•county  in  its  proprietary  capacity,  as  dis- 
tingulshed  from  that  in  which  it  has  only  a 
qualified  Interest  as  trustee  for  the  general 
public,  such  as  public  highways  and  the  like. 
Elliott  on  Beads  and  Streets  (3d  Bd.)  |  62. 
It  is  also  true  that  this  court  has  held  that, 
in  view  of  tbe  express  provision  of  tbe  stat- 
ute njfon  the  subject  (Laws  1813,  |  3.  c.  1.  p. 
130),  a  bridge  is  si  part  and  iMurcel  of  the 
highway  upon  which  it  la  built  (State  ex  r^. 
Foster  v.  Bitch.  48  Mont  167,  140  Pac.  731 ; 
State  ex  rel.  Donlan  v.  Board  of  Com'rs,  48 
Mont  617. 143  Pac.  984) ;  nevertheless  we  do 
not  think  that  in  Including  the  bridges  the 
commissioners  exceeded  their  Jurisdiction  in 
the  sense  meant  by  the  statute.  They  were 
empowered  to  make  the  adjustment  To  ac- 
complish this  th^  were  vested  with  the  pow- 
er to  determine  what  was  the  Indebtedness  of 
Custer  county,  what  property  belonged  to  it 
what  part  of  this,  if  any,  was  within  the 
boundaries  of  Fallon  county,  what  was  the 
value  of  all  of  it  and,  after  making  the  prop- 
er charges  to  Cnster  county  and  deducting 
these  fr<MU  the  gross  sum  of  the  Indebted- 
ness, to  declare  the  balance  due  from  Fallon 
county.  This  necessarily  Involved  a  deter- 
mination of  questions  of  law  and  fact  be- 
cause otherwise  no  final  result  was  possible. 
As  Is  the  caae  with  all  such  bodies,  they 
mltftit  err  In  their  Judgment  but  It  was  within 


tbtir  power  to  dedde  tlie  qvestton  premtod 
during  the  coarse  of  tiielr  daUberatitma. 
This  Implied  the  power  to  decide  wrong  as 
w^l  as  right  with  r^erence  to  any  partlca- 
lar,  matter,  and  tiionwh  their  dedalon  might 
be  manlfeaUy  errooeoua,  th^  did  not,  to  this 
extent  loae  Jurisdiction  of  the  snbiJectmab- 
ter  which  they  had  under  consideratloa.  The 
errcHT  was  error  within  JurlsdictloB.  Others 
wise,  as  waa  suggested  In  State  ex  reL  White- 
side T.  District  Court  supra,  the  dedslon 
must  have  been  ri|^  In  any  event,  «  there 
waa  excen  of  Jurladlctlon.  The  case  la  not 
made  diflereitt  by  tbe  fact  that  the  Lsglala- 
ture  baa  mxt  provided  for  an  appeal  or  some 
other  method  ot  review.  Tbe  defteidants  are 
rij^t  in  th^r  cozitentlon,  and  It  must  be  sua* 
talned. 

[S,  4]  It  should  be  surtalned  for  another 
reason.  When  ttie  ctHumissloners  bad  filed 
their  report  In  duplicate  with  the  boards  of 
commissioners  of  Cnster  and  Fallon  counties, 
their  power,  so  far  as  they  could  voluntarily 
act  ceased  to  exist  It  could  not  thereafter 
be  put  in  motion  except  by  Judicial  prooess 
appn^rlate  to  compel  the  commissioners  to 
reassemble  and  proceed  In  conformity  with 
the  law.  The  office  of  the  writ  of  certiorari 
is  to  annul,  modify,  or  affirm  the  action  of  the 
inferior  tribunal,  board,  or  officer  to  whom  It 
is  directed.  Rev.  Codes,  S  7210.  It  cannot 
supply  defects  or  restrain  excess.  Recogniz- 
ing the  true  scope  of  the  writ  the  court  In 
this  case  did  not  go  further  than  modify 
the  result  as  reached  by  the  commissioners; 
In  other  words.  It  merely  declared  the  law 
which  should  have  controlled  the  ccunmls- 
sioners,  by  ascertaining  what  It  found  to  be 
the  correct  balance^  The  result  Is  that  its 
judgment  was  for  all  practical  purposes  upon 
a  moot  question,  and  was  not  eftectlve  for 
any  purpose.  In  pronouncing  the  dedslon, 
the  presiding  judge  expressed  the  opinion 
that  some  other  appropriate  proceeding  must 
still  be  resorted  to  in  order  to  compd  the 
board  to  reassemble  and  proceed  in  conformi- 
ty with  bis  view.  In  this  he  was  correct 
but  should  have  declined  to  direct  a  Judg- 
ment whldi  could  not  have  any  effective 
operation. 

Tbe  foregoing  remarks  dispose  of  this  case. 
It  is  not  out  of  place,  however,  to  notice 
briefly  some  of  the  other  questions  submitted 
for  our  c<Hisideratton. 

[B]  Counsel  for  the  defendants  oonteid  that 
the  dedstons  in  State  ex  rel.  Foster  v.  Bltdt 
and  State  ex  reL  Dontan  v.  Board  of  Commis- 
sion's, supra,  are  not  conduslve  of  the  own- 
ership of  the  bridges  in  question,  because  they 
had  been, or  were  being  constructed  Iqr  ttie  use 
of  funds  derived  from  the  sale  fit  bonds  for 
this  special  purpose.  We  do  not  think  there 
is  any  merit  In  this  contention.  In  su(fli 
cases,  funds  are  designated  as  "special"  be> 
cause  they  have  been  provided  by  Qie  sale  of 
bonds  by  the  board  of  county  commissioners 
for  the  particular  purpose  of  ccostructiug 


Digitized  by  Google 


m 


m.  FAOIFZO 


BEPOBTBB 


bridges,  after  sdcnrlng  the  ooDsent  of  tbe 
electors.  These  fazids  may  not  be  expended 
for  any  pnrpon  other  ttan  that  toe  which 
tbey  have  been  provided.  Const,  art  18,  |  0. 
Bat  the  method  by  whtdi  they  have  been  pro- 
Tided  does  not,  In  ttie  least,  affect  Qie  ro- 
latlon  ot  the  county  to  the  public  property 
acquired  by  ifleons  (xf  them.  If  such  funds 
have  been  provided  for  county  purposes,  sndb 
as  the  erection  <^  a  county  courthouse,  title 
to  tbe  pnnwrty  tm  whldi  tbey  are  expended 
vests  In  the  county  in  Its  proprietary  capaci- 
ty. If,  hoirever,  they  have  been  provided  tor 
the  conBtmction,  resiair,  cr  improvement  of 
public  roads,  bridges,  etc.,  the  expenditure 
of  ttaMn  inures  to  tlie  pubUc  beoeflt.  Just  as 
does  tbe  expenditure  the  eommissltmers  may 
aaJsB  at  any  time  for  the  same  purposes  out 
of  the  gmeral  funds  of  the  county.  If  the 
highways  btiong  to  the  public^  It  must  f<^ 
low  that  anytSiilnc  pennanently  affixed  to 
than,  ^ther  In  tba  way  of  repairs  or  in  tbe 
form  of  conipleted  structures^  suCh  as  bridges 
and  the  like,  become  a  part  of  thou,  and  as 
much  of  puMic  right  as  the  highways  them- 
s^ves.  It  is  undoubtedly  true  that  materials 
purchased  by  a  county  for  the  c<xiBtractlon 
of  a  bridge,  tor  instance,  belong  to  the  county 
until  th^  ax*  afflnd  to  the  highway.  After 
this  has  been  done,  however,  eapedaUy  after 
the  structure  is  sutistanUally  completed,  tbe 
right  of  the  public  Is  coaivlete,  l)ecatt8e  In 
legal  the(ny  the  structure  has  become  per- 
manently affixed  to  the  public  property.  A 
dlfferait  sltnatloo  might  call  for  a  different 
oooduslon,  such  as  when  the  Btructore  has 
not  been  so  fiar  completed  that  it  is  of  any 
practical  we.  In  vatih  a  case  It  might  well 
be  said  that  the  public  right  has  not  attacbed. 

After  this  ctmtroversy  arose,  the  Legisla- 
ture amended  section  7  of  t;he  act  supra,  by 
providing  that  steel  bridges  In  use  for  a 
shorter  period  than  ten  years  shall  be  con- 
sidered county  property.  Chapter  139,  Laws 
1915,  p.  301.  The  question  presented  here 
will  therefore  probably  not  arise  again. 

[6]  Counsel  for  plaintiff  submit  the  ques- 
tion  whether,  if  certiorari  Is  not  the  pr(^r 
remedy,  mandamus  may  be  successfully  In- 
voked. That  the  latter  Is  the  proper  remedy 
we  think  is  clear.  "It  may  be  issued  *  *  * 
to  any  Inferior  tribunal,  corporation,  board  <a 
person,  to  compel  the  performance  of  an.  act, 
which  tbe  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station." 
Rev.  Codes,  f  7210.  Under  the  decisions  In 
State  ex  reL  Foster  v.  Rltcb  and  State  ex  rel. 
Doi\lau  T.  Board  of  Commissioners,  supra. 
It  was  the  manifest  duty  of  the  oommisaloners 
to  Include  In  the  adjustment  only  pn^erty 
belonging  to  Custer  county,  and  exclude 
all  other.  This  latter  they  failed  to  do,  thus 
being  guilty  of  a  delinquency  affecting  sub- 
stantially the  rights  of  Caster  county.  They 


then  adjoomad.  In  orOv  to  perfonn  tbOr 
doty  correctly,  tbey  must  teaasemUe  and 
formulate  another  r^ort,  azolndiiME  the  prop- 
nty  fanptoperlo'  Indnded.  'Mandnmas,  it 
seems,  is  0ie  only  ismedy  adequi^  to  oompA 
tUfl  result 

It  is  not  to  the  pcrfnt  to  say  that  ttie  omn- 
mlasloners  have  adjonmed  and  cannot  now 
act  Tb^  office  cannot  be  considered  ended 
until  they  have  performed  their,  duty  pn^os 
ly.  Until  th^  have  d<me  this,  likey  are  not 
beyond  appmcmate  1^1  process  to  correct 
their  der^ctlon.  Not  la  It  to  the  point  to 
say  that  the  vrrit  wUl  cmtrol  tbeir  discre- 
tion or  compel  them  to  render  any  particular 
dedslwi.  They  have  no  discretiw  In  th» 
mattw.  The  writ  dwnid  go  whenever  there 
Is  no  qieedy  or  adeqoate  remedy  In  the  or> 
dlnary  coarse  of  law  and  the  person  oeMvg 
It  Is  entitled  to  have  the  defendant  perform 
a  dear  legal  duty.  Bale^  v.  District  Oonrt 
24  Hbnt  806,  61  Ptc.  991,  81  Am.  Bt 
481;  State  ex  ret.  Been  v,  lycns,  87  Mont 
96  Fac.  923;  State  ex  rd.  Staewe  v. 
Hlndson,  44  Mont  429,  120  Pac.  48S.'  The 
dedston  in  State  ex  r^.  Monnbnll  Oounty 
T.  Amnndson,  28  N.  D.  288,  186  N.  W.  1U7, 
dted  by  counsel  for  relators,  exemplifies  the 
use  of  mandamus  in  a  case  simUar  In  its 
facts  to  the  one  In  hand,  and  besides  contains 
an  instructive  discoscdon  of  the  ownership  ol 
bridges  on  the  pufaUc  highways,  and  the  rlghts- 
and  duties  ct  county  commissioners  in  re- 
latlon  to  them.  It  Is  entirely  In'accOTd  vrith 
our  own  views;  both  as  to  rights  Involved  and 
the  remedy  awarded. 

[f]  All  the  parties  have  assumed  through- 
out that  this  proceeding  was  properly  instl* 
tuted  by  the  relators  In  tbelr  official  capacity 
as  commissioners  of  Custer  county.  Assum- 
ing that  a  taxpayer  might  have  prosecuteia 
It  on  behalf  of  the  county,  the  county  commis- 
sioners, as  such,  could  not  do  so.  The  county 
Is  the  real  party  In  Interest.  It  Is  a  body 
corporate  (Rev.  Codes,  {  2870).  Its  powers 
are  exercised  by  the  commissioners,  It  la  tru» 
(Rev.  Codes,  |  2871),  but  they  are  not  there- 
fore authorized  to  bring  actions  in  their  of- 
ficial capacity  on  behalf  of  the  county.  There 
Is  no  provision  of  law  authorizing  them  to- 
do  80.  In  the  absence  of  such  provlslcm,  tbe 
county  by  Its  corporate  name  Is  the  proper 
party  to  bring  "all  actions  and  proceedings 
touching  its  corporate  rights,  property  and 
dntLesL"  Bev.  Codea,  i  28^.  Therefore  the 
proceedia«  should  have  bem  twooght  In  the 
name  of  the  county. 

The  judgment  Is  revmed,  with  dlrectloo» 
to  the  district  eonrt  to  qnaah  the  writ  and. 
dismiss  tbe  proceeding. 

Keversed. 

BANNER  and  HOLLOW  AT,  33.,  ooncot.. 
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fTTATB  V.  POSTAI.  TELRORAPB  OABI.D 

00.  QUO.  3807.) 

(Supreme  Court  of  Montana.  Dec  18,  1916.) 
L  OsnmiAL  Law]  «s>662(D--Oi«nwn-AiiTui> 

BVIDINOE. 

Circumstantial  evidence  Is  le^al  evidence, 
and  if  of  auch  quantity  and  quality  aa  to  ea- 
tabliah  a  defendant's  guilt  beyond  a  rcaaMiable 
doubt,  it  will  soitain  a.  couriction. 

[Ed.  Note.— For  other  cases,  see  Crimioal  Law, 
Cent  Dig.  S  1259;  Dec  Dig.  4=»552(1),] 

2.  Gbuinaz.  Law  «=»&52(3)— Cibouubtaittiai. 

EVIDENCB. 

When  a  conviction  is  sought  upon  circum- 
stantial «TiduuM  alone,  the  einmmstanoes  prov- 
ed mast  be  consistent  with  eaeb  other,  and  in* 
consistent  with  any  rational  hypothesis  other 
than  defendant's  guilt 

[Ed.  Note.—For  other  cases,  see  Criminal  Law, 
Cant.  Dig.  |{  12S7, 1260;  Dec.  Dig.  «s>652(3).] 

3.  GEZiuirAZ.  Law  «=>11S9(^— TBAnsHiBSioif 
or  Information  fob  Bbitinq— Bvidbncb. 

A  conviction  of  a  telegraph  company  for 
transmitting  information  for  betting,  Contrary 
to  provisions  of  Laws  1015,  c  66,  cannot  be 
sustained,  where  the  recwd  is  bamn  of  any  evi- 
dence that  the  message  waa  tranamitted  dt-. 
fendant. 

[Ed.  Note.— For  other  cas^,  see  Criminal  Law, 
Cent  Dig.  |  3075;  Dec.  Dig.  «=>115»(2).] 

4.  CaiaiinaL  Law  ^661(2)— Evidinob—Bza- 

COHABLB  DotTBT. 

Under  Rev.  Code*.  {  8028,  declaring  that  in 
criminal  cases  gttUt  must  be  eatabllshed  beyond 
reasonable  doubt,  a  conviction  of  defendant  tele- 
graph company  for  transmitting  information 
lor  betting  cannot  be  sustained,  where  the  evi- 
dence as  a  whole  does  not  do  more  than  famish 
an  uncertain  basis  for  a  vague  suspicion  that 
iwssibly  defendant  may  be  guilty, 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1267 ;  Dec  Dig.  «sa561(2).] 

5.  Oauno  «s»97<1)— TKAitauiBBioH  or  iNFoa- 

UATIOET  IDK  BnriRO— BVIDBNCB. 

In  a  prosecution  of  a  telegraph  company 
for  transmitting  information  for  betting,  con- 
trary to  Laws  1915,  c.  65,  it  was  competent  for 
the  state  to  show  that  race  trade  gambling  was 
being  conducted  and  the  methods  and  parapher- 
nalia used. 

[Ed.  Note.^For  othw  caaea,  see  Qaming,  Oent 
D1^.  {  286;  Dec  Dig.  «a«7a).] 

6.  Chiminai.  Law  "S=»338(3)— Evidbncb  Db- 

PBNDBNT  ON  PRaLZUnTABT  PSOOr. 

In  a  prosecution  of  a  telegraph  company  for 
tranamftang  information  for  betting,  contran 
to  Lews  1016,  c  65,  evidence  that  race  track 
gambling;  was  being  conducted  and  of  the  means 
and  paraphernalia  used  became  immaterial,  un- 
less the  prosecatioh  followed  it  ap  by  proof  that 
defendant  aided  and  abetted  such  nmawful  acta. 

[Ed.  Note. — For  other  caaea,  see  (^iminal  Law, 
Cent  Dig.  I  762;  Dec  Dig.  «s»838(3).J 

7.  Crimutal    Law  «=s>607—Tbiai/— Excep- 
tions. 

In  view  of  Kev.  Codes,  $  6876,  making  an  ex- 
ception to  an  adverse  roluig  by  a  court  a  matter 
of  right,  and,  when  taken,  the  duls  of  the  ste- 
nographer to  enter  k,  the  taking  of  such  ezcejp- 
tlon  is  not  a  matter  of  grace  or  discretion  of  the 
court. 

[Ed.  Note.— For  other  caaea,  see  Criminal  Law, 
Cent  Dig.  II  1645-1660;  Dec.  Dig.  «s»6&7.1 

8.  OAMINO  «S>102— TBAMBUIsaiON  OF  INFOB- 
KATION  FOB  BBTTIWG— lN8TRUCTI0Na. 

Since  Laws  1016,  c  56,  docs  not  make  it  an 
offense  to  transmit  information  concemit)g  horse 


radng,  unless  Ibr  the  pArposa  hAvlng  'betfe' 
or  wagera  made,  reported,  recorded,  or  registered, 
in  a  prosacutitm  of  a  .tetc«;raph  company  for 
transmission  of  information  for  betting,  it  waa 
error  for  die  court  not  to  ao  inatrnet  ue  Jury. 

[Ed.  Note.— For  other  caaea,  aee  Oaudng,  Gent. 
Djf .  I  301 ;  Dee.  Dig.  ^102.] 

0.  ORiHtNAX.  Law  «SS>809— TSIAI^BBBONIOnB 

Bequests  roB  Instbuotionb. 
Where  defendant  offered  instructions,  which 
as  they  stood  were  erroneous,  and  might  have 
misled  the  jury,  the  court  was  not  in  error  in 
refusing  them. 

[£d.  Note.— For  other  cases,  aee  Criminal  Lew, 
Cent  Dig.  »  1061-1967rDea  Dig.  ^809.] 

Appeal  from  Dlatrlct  Ooart,  Silvfla*  Bow 
GooDty;  Mldiael  Donlan,  Judge. 

The  Postal  Telegraph  Cable  Company  Was 
convicted  of  communicating  and  transfer- 
ring Information  for  the  purpose  of  having  a 
bet  or  wager  made  upon  a  horse  race.  Its 
motion  for  new  trial  was  Orermled,  and  tt 
appeala.   Boversed  and  remanded, 

^miam  Meyer,  of  Butte,  for  appellant. 
J.  B.  Poindexter,  Atty.  Gen.,  and  C.  S.  Wag- 
ner, A»st  Atty.  Qen.,  for  the  State. 

HOLLOWAY,  J.  The  Postal  Telegraph 
Cable  Company  was  convicted  of  communi- 
cating and  traiisferiing  information  for  the 
purpose  of  having  a  bet  or  wager  made  upon 
a  horse  race,  and  appealed  .from  the  Judg- 
ment and  from  an  order  denying  its  motion 
for  a  new  trial. 

The  evidence  discloses:  That  abont  Jan- 
uary 18,  1016,  two  saloim  keepers  In  Butte 
were  making  and  registering  beta  upon  horse 
races  presumably  being  mn  at  Juarez,  Mex- 
ico, and  New  OHeaus,  La.  That  the  neccH- 
sary  information  concemii^  the  races  was 
famished  to  Uie  bookmakera  1^  one  Harris. 
That  Harris  empli^ed  a  stenograiAier  to 
make  copies  of  tSie  race  sheets  wfaicb  dis- 
closed the  character  of  the  races,  the  names 
and  numbers  ot  the  «itri^,  the  names  of  the 
riders,  the  betting  odds,  etc.,  wfaidi  sheets 
were  thereafter  delirered  to  the  bookmakers. 
That  flie  staiographer  had  an  ofBce  or 
workroom  In  the  Pennsylvania  Block,  In 
Bntte.  Tbat  messenger  boys  from  the  de- 
fendant company's  office  were  seen  frequent* 
ly  going  from  the  telegraph  office  to  the 
PennsylTsnla  Block.  That  oa  January  16, 
1016.  Waltw  Reed  detlvered  to  a  messraiger 
from  defendant's  office  a  message  far  trans- 
mission to  Kansas  City.  Tbat  a  r^ly  was 
recelred,  but  not  over  the  defendant's  line. 
ThBt  €fa  one  occaalw,  when  the  r^rt  ct  tbe 
races  was  dtioysd,  me  of  the  bookmakers 
went  from  his  place  of  biudness  to  the  de- 
fendant's office  and  npon  bis  return  rcvwted 
that  "Oiere  was  wire  trontOe;  the  reaolts 
would  be  coming  in  tot  sluHrtly."  Tbat  on 
another  occaslcm  the  other  bookmaker  visit- 
ed tba  defendant's  i^osl  That  on  January 
17,  INB,  C  C.  Slavens  suit  a  code  message 
by  th«  Western  Uidon  Telegraph  Oouipany  to 
the  Thiol  Detective  Agency  in  Kansas  City. 
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Ttiat  on  Jannary  18th  On  derk  of  tbe  Batte 
Hotel  delivered  to  Slavois  a  paper  in  the 
form  of  message  blanks  used  by  the  defend- 
ant, upw  which  was  printed  and  written  the 
fcdlowtng: 

"Bo  Eansu  (Mty  Mo  Janj  18-16. 
"O.  O.  Slavens,  Batte  Hotel.  Butte,  Mont 

"Bet  on  QuiE  fifth  race  to-day  at  Juares 
■traight,  place  and  show.  Henderson." 

That  the  Western  Union,  the  Continental, 
and  the  Postal  Tel^n^ph  Oompanles  were 
engaged  In  business  In  Butte.  That  tn  ad- 
dition there  were  three  or  more  private 
wires  Into  Butte,  and  telephone  and  letter 
communications  reaching  Butte.  There  was 
evidence  tending  to  show  that  the  Slavens 
message  was  not  trajismltted  by  tittber  the 
Western  Union  or  Continental. 

The  foregoing  fairly  epltomlsses  the  ma- 
terial evld^ce  la  the  case,  and  much  of  this 
was  purely  hearsay,  introduced  over  the  ob- 
jections of  the  defendant. 

[1,  2]  It  will  be  observed  that  there  Is  not 
a  scintilla  of  direct  evidence  connecting  the 
defendant  with  the  violation  of  chapter  55, 
Laws  1915,  the  statute  nnder  which  this 
prosecution  was  sought  to  be  maintained. 
Tbis  fact  alone  Is  not  significant,  for  circum- 
stantial evldmce  is  legal  evidence,  and  If  It 
Is  of  such  quantity  and  quality  as  to  estab- 
lish a  defendant's  guilt  beyond  a  reasonable 
doubt.  It  will  sustain  a  conviction.  It  is  the 
rule  in  this  state,  however,  that  where  a 
conviction  is  sought  upon  circumstantial  evi- 
dence alone,  the  circumstances  proved  must 
not  only  be  consistent  with  each  other  and 
with  the  hypothesis  of  defendant's  guilt,  but 
Inconsistent  with  any  rational  hypothesis 
other  than  his  guilt.  State  v.  Chevlgny,  48 
Mont.  382,  138  Pac.  267 ;  State  v.  Suitor,  43 
Mont.  31, 114  Pac  112,  Ann.  Cas.  19120,  230; 
State  V.  AUen,  34  Mont.  403,  87  Pac.  177. 

[3,  4}  The  statute  In  question  declares  It  to 
be  a  misdemeanor  for  any  one  to  make,  re< 
port,  record,  or  register  a  bet  upon  the  result 
of  a  contest  of  speed  of  an  animal,  and  like- 
wise makes  every  one  a  principal  otTender 
who  aids  or  abets  such  unlawful  acts  by 
transmitting,  communicating,  or  transferring 
information  for  the  purpose  of  having  such 
a  bet  made,  reported,  recorded,  or  registered. 
There  is  not  any  evidence  indicating  the 
source  from  which  or  through  whldi  Harris 
received  the  Information  which  he  furnished 
to  the  bookmakers.  The  Reed  telegram  doe^ 
not  fall  under  the  ban  ofrthU  statate,  and 
the  answer  to  it  was  not  transmitted  by  the 
appellant  Asaamlng,  toi  the  purpose  of  this 
appeal  only,  that  the  Slarais  message  con- 
tains informatlott  the  transmission  ol  which 
would  constitate  a  crim^  the  record  is  bar- 
ren of  any  evidence  that  it  was  communi- 
cated by  the  defHidant.  The  clerk  of  the 
Butte  Hotel  was  not  called  as  a  witness. 
From  whom,  If  from  any  one,  be  received  the 
message;  whether  such  a  message  was  ever 


delivered  to  the  defiendant  at  Kansas  CUy 
for  tntnsndasliKi,  or  was  ever  transmitted  by 
def^sidant ;  whether  the  message  was  a  bona 
flde  one  or  one  pr^red  in  Bntte— are  all 
questifflis  left  wlthont  any  evidence  what- 
ever to  BOggest  th^  scAntlon.  Indeed,  tb» 
evidence  as  a  wliole  does  not  do  more  than 
furnish  an  uncertain  basis  for  a  vague  sus^ 
pldon  that  possibly  detaidant  mxj  be  cnllty*. 
hot  in  this  state  ttw  mle  is  declared  by  stat* 
nte  "Uiat  in  criminal  cases  guilt  must  be  es- 
tablished beyond  reasonable  donbt**  Bev. 
Codes,  f  8028.  A  conviction  cannot  be  found- 
ed up<m  omjecture,  however  shrewd,  nor  up- 
on probablUtlee,  however  strong.  State  v. 
McCarthy,  86  Himt  226^  92  Pac;  021 ;  State 
V.  Taylor,  51  Mont  887, 163  Pac.  2^ 

[6, 0]  In  the  first  instance,  it  was  cwnpe- 
tent  for  the  state  to  show  that  race  track 
gambling  was  b^ng  conducted  in  Bntte^  the 
methods  by  whldi  bets  were  made  and  record- 
ed, and  the  paraphernalia  used.  This  evi- 
dence became  Immaterial,  however,  unless 
the  prosecution  followed  It  up  by  proof  that 
the  defendant  aided  or  abetted  such  unlaw- 
ful acts.  So  mudi  of  the  evidence  intro- 
duced upon  the  trial  of  this  case  was  heaiv 
say,  and  consisted  of  declarations  of  third 
parties  not  made  in  the  presence  of  the  de- 
fendant or  any  of  its  agents,  that  to  review 
every  error  predicated  upon  the  rulings  ad- 
mitting It  would  extend  this  opinion  to  an 
unreasonable  length.  It  Is  altogether  Im- 
probable that  such  errors  can  occur  upon  a 
second  trial. 

[7]  iDuring  the  course  of  the  trial,  counsel 
for  defendant  sought  to  have  an  eiceytloo 
entered,  but  the  court  remarked:  "Xour 
exception  is  deeded."  It  certainly  never 
could  have  occurred  to  any  one  before  that 
an  exception  to  an  adverse  ruling  by  a  court 
Is  a  matter  of  grace  or  discretion  upon  the 
part  of  the  court  An  exc^lon  Is  a  matter 
of  right,  and,  when  taken,  the  duty  of  the 
court  stenographer  to  enter  it  Is  imposed  by 
Law  (Rev.  Codes,  S  6375),  any  opinion  of  the 
trial  court  to  the  contrary  notwithstanding. 

Hi  Under  the  statute  In  questicMi  it  is  not 
an  offense  to  transmit  Information  concern- 
ing a  horse  race  unless  done  "for  the  purpose 
of  having  bets  or  wagers  made  or  reported 
or  recorded  or  registered."  An  instruction 
uptn  this  subject  should  have  been  given,  to 
the  end  that  the  Jurors  might  receive  a  cor- 
rect Impression  of  the  purpose  of  the  statute. 

[I]  With  the  exception  of  the  last  sen- 
tence, defendant's  offered  Instruction  lOA 
correctly  states  the  law,  but  with  that  sen- 
tence added  It  might  have  misled  the  Jury, 
and  for  this  reason  we  think  the  court  was 
not  In  error  in  refusing  It 

The  Judgment  and  order  are  reversed,  and 
the  cause  Is  remanded  for  a  now  trial. 

Reversed  and  reminded. 

BRANTLY,  U  J.,  and  BAHHER,  J.. 
e<mcar. 
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BOTT  V.  OAMPBSIUi  et  sL 

(Sapreme  Oonrt  of  Oreiton.  Jan.  9. 1917.) 

L  BEroRifATxoH  or  laefnmiavn  «»4S(8>— 
EviDENCB—SnFFiciiMCT— Mistake. 
In  a  aait  to  reform  a  five-Tear  lease  of 
«li«at  laiid,  one  half  of  which  the  lenee  was 
to  pDt  In  erop  oacb  year  and  the  other  half  he 
was  to  fallow,  evldeoce  held  to  show  that  it  was 
agreed  by  the  parties  that  the  lessee  shonld  re- 
ceire  a  reasonable  compensation  for  fallowing 
dVEinc  tile  last  mimmer  of  tiie  term  that  por- 
tion of  the  land  which  h«  wai  not  to  crop  that 
year,  and  that  the  provisioa  was  omitted  from 
the  lease  aa  written  by  the  scrivener,  thouKh 
tiie  terma  ot  the  acreemuit  bad  been  stated  to 
htm. 

[Ed.  Notftr-Vor  otiier  cftM  Me  Befonnatlon 
of  Instnunenta,  Cent  Dlic.  i  170;  Dea  Dig. 
45(9)  .J 

2.  BEFOBUATXOir  09  XXTBTBOXKIVTS  9s>4S9)— 

Btidknoi  —  Sumuujfor  —  Mbbtino  or 
Mi  IT  DB. 

In  a  suit  to  reform  a  lease  for  mistake,  evi- 
dence neld  to  show  that  atatements  by  the 
parties  were  not  mere  nexotiattons  leadine  up 
to  the  ma  king  of  the  BKTeement.  bot  constitated 
an  agreement  on  which  the  minds  of  the  pajrtles 
met,  and  which  by  mistake  of  the  scriveDer  was 
not  set  forth  in  the  written  lease,  so  that  such 
statements  were  admissible  under  L.  O.  L.  I 
713,  exdndi^  parol  eridenee  Tarriu  a  writ- 
ten Inatmment,  except  where  a  mistaike  or  im- 
perfection of  the  writing  is  put  in  issue  by  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Beformation 
ot  Instramenti,  Oeut.  Z>ig.  i  170;  Dee.  Dig. 

8.  Bbtobuatioit  of  Instbuusnts  ^s>46(2)  — 

MiBTAKii— Deobeb  of  PBOOr. 
Where  one  of  the  parties  to  a  written  con- 
tract is  dead,  evidence  of  a  mistake  in  the  con- 
tract must  be  carefully  scrutinized,  and  found 
to  be  convincinK  and  to  show  deany  the  con- 
tract and  the  existence  of  a  mutual  mistake. 

[Ed.  Note.—For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  1|  168,  184-188, 
190:   Dec.  Dig.  «=»45(2).l 

4.  Landlobd  and  Tenant  «s3322  —  Con- 
raBUCTZON  or  Lease— Fubniohino  Shed. 
In  a  written  lease  of  wheat  land  for  five 
years  wbich  provided  that  one  half  thereof 
should  be  put  in  crop  each  year,  and  the  other 
half  left  fallow,  a  proviaion  that  the  lessee 
should  cultivate  and  summer  faUow  the  lands 
each  year,  and  would  summer  fallow  it  for  the 
last  year,  the  work  to  be  done  in  a  husband- 
like manner,  and  would  furnish  all  seed  neces- 
sary to  sow  the  same,  will  not  be  constmed  to 
require  the  lessee  to  furnish  the  seed  necessary 
to  sow  the  part  left  fallow  during  the  last  year, 
from  the  crop  on  which  he  would  get  no  bene- 
fit, but  only  that  ha  would  furnish  the  seed  for 
the  crop  raised  during  the  five  years,  of  which 
he  was  to  receive  two-thirds  and  the  lessor  one- 
third. 

[Ed.  Note.—For  other  cases,  see  Landlord  and 
Tenant.  Gent.  Dig.  Ii  1353,  1354,  1357;  Dec. 
Dig.  «S9822.] 

In  Banc.  Appeal  from  Circuit  Court,  Uma- 
tilla County ;  O.  W.  Pbelpa,  Judge. 

Suit  by  N.  K.  Bott  against  Harriet  Oamp- 
bell  and  others,  for  the  reformation  of  a 
leaae.  Decree  for  plaintiff  and  defendants 
appeal.  AtUrnied. 

Tbe  plaintiff  in  this  salt  aeeks  to  reform 
a  written  contract  From  a  decree  in  bis 
fiivor  defendants  appeal. 


On  September  19,  1911,  Charles  H.  Oam{K 
waa  tbe  owner  of  1,120  acres  ot  wheat 
land  In  Umatilla  county,  aibont  1.000  of 
which  Were  In  eoltlTatlon,  approximately 
500  then  In  summer  fallow,  and  about  500  in 
stubble,  from  which  a  crop  had  been  taken 
in  1911.  Plaintiff,  N.  K.  Bott,  a  young  man, 
pnrc^iaBed  of  Mr.  Campbell  the  farming  out- 
fit, consisting  of  hones  and  mules,  machin- 
ery and  implemeotB,  paid  him  $5  an  acre  for 
the  work  done  in  summer  failovrlng  the  500 
acres  during  the  season  of  1911,  aggregating 
about  98,600,  and  on  the  date  first  mention- 
ed leased  the  land  for  a  term  <tf  Ave  years 
and  until  Sept^ber  19,  1918.  In  ordw  to 
pay  for  the  outfit  and  summer  fallow  plain- 
tiff obtained  a  loan  from  his  father,  J.  K. 
Bott.  After  there  had  been  some  negotia- 
tlons  between  plaintiff  and  Mr.  Campbell, 
and  a  few  days  before  the  transactions  were 
completed,  Mr.  J.  K.  Bott,  In  tbe  Interest  of 
his  son,  went  with  him  to  tbe  premises  of 
Mr.  Campbell  Tbey  were  accompanied  by 
Mr.  A.  L.  Grover,  a  neighbor  for  whom  plain- 
tiff bad  been  working  for  a  few  years. 
Charles  A.  Campbell,  a  son  of  the  lessor,  was 
about  the  place  at  the  time,  and  his  mother 
was  in  the  house.  M7r.  J.  K.  Bott  secured 
some  reduction  in  tbe  price  of  tbe  personal 
property,  and,  as  he  and  Grover  state,  tbe 
terms  of  the  lease  were  talked  over  in  their 
presence.  Plaintiff  asserts  that  tbe  condi- 
tions of  the  lease  as  agreed  upon  were  to  the 
effect  that  plaintiff  should  cultivate,  furnish 
seed,  plant,  and  raise  crops  on  one  half  of 
tbe  wheat  land  and  summer  fallow  and  cul- 
tivate the  other  half  each  year,  alternating 
the  same,  and  pay  as  rental  one-third  of  each 
crop  delivered  in  the  sack  at  the  warehouse, 
and  that  during  the  last  season,  that  of  1916, 
plaintiff  should  plow  or  summer  fallow  and 
cultivate  the  (me-half  of  tbe  land  not  then  in 
crop  for  which  Charles  H.  Campbell  agreed 
to  pay  him  the  customary  or  going  price. 
Plaintiff  further  states  that  on  the  day  the 
lease  was  executed,  Charles  H.  Campbell, 
then  a  resident  of  Walla  Walla,  Wash.,  and 
Mr.  N.  K.  Bott,  of  Helix,  Or.,  met  In  Pen- 
dleton ;  that  they  went  to  tbe  office  of  Mr. 
Lefflngwell,  a  real  estate  and  insurance  man, 
for  tbe  purpose  of  having  the  leue  drawn, 
and  informed  him  of  tbe  agreement,  and 
partlcDlarly  tliat  at  the  expiration  of  the 
lease.  If  the  place  was  left  in  summer  fallow, 
Bott  was  to  be  paid  the  customary  price  of 
the  country  for  such  work;  that  nothing 
was  said  about  seed  for  tbe  crop  to  Iw  sown 
In  the  tell  of  1916.  The  lease,  which  Is  in 
evidence,  was  written  tn  duplicate  by  Mr. 
I^efDngwell,  read  to  the  parties,  and  signed 
by  them.  Plaintiff  deposited  Ills  copy  in  the 
First  National  Kink  across  the  street,  and 
Mr.  Oampbell  took  his  copy  wldi  bim.  Upon 
being  Informed  that  the  lease  was  executed 
Mr.  J.  K.  Bott  gaye  Mr.  Campbell  a  check 
for  his  son  in  payment  of  the  pezsonal  prop* 
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ert7  and  the  aaminer  fallow  tlun  on  the  land. 
No  oUhw  menwrandnm  (tf  tba  fannlns  outfit 
or  payment  tat  the  anmiq^  fallow  appears 
to  have  twra  made,  these  mattwe  aot  being 
mentioned  in  tbe  lease.  The  endence  ahoira 
that  plalntUt  took  peaaeiBlmL  of  the  penonal 
property  and  farmed  the  land  as  agreed  un- 
til Rbont  the  first  oC  the  year,  191S,  when  a 
dispute  arose  In  regard  to  the  snmmer  fal- 
lowing of  the  land  during  the  season  of  1916 
and  the  fomlsbbig  of  seed  for  a  crop  to  be 
harvested  In  1917  without  pay  therefor. 
Plaintiff  then  examined  his  lease  tor  the  first 
time  since  It  had  been  read  to  him.  Oharles 
H.  Campbell  died  in  December,  iSHl.  Mr. 
Ijefflngwell  Is  now  deceased. 

In  Ms  C(MupIalnt  plaintiff  sets  forth  the 
agreement  as  he  claims  It  was  made.  He 
further  alleges  that  the  scrivener  who  drew 
the  lease,  a  copy  of  which  Is  attached  to  the 
complaint,  **was  told  of  all  of  the  provisions 
of  said  agreement  by  both  parties  thereto, 
but"  fttlled  and  neglected  to  correctly  specify 
the  full  terms  thereof,  In  this,  that  he  failed 
to  insert  In  the  body  of  the  Instrument  that 
the  plaintiff  should  receive  the  reasonable 
market  price  for  the  work  performed 
him  In  summer  fallowing  the  half  of  tbe  till- 
able lands  during  the  year  1916,  and  did  In- 
advertently and  erroneously  provide  In  the 
lease  that  the  plaintiff  was  to  furnish  all 
necessary  seed  to  sow  tbe  snmmer  fallow ; 
that  it  was  thoroughly  and  mutually  agreed 
between  the  parties  to  the  lease  that  plaintiff 
was  to  receive  such  pay  for  such  work,  and 
that  he  was  not  to  furnish  the  seed  to  sow 
the  snmmer  fellow  during  the  fall  of  1916; 
that  the  lease  was  hurriedly  read  by  the 
scrivener,  and  neither  plaintiff  nor  Carles 
H.  Campbell  noticed  or  understood  that  the 
written  lease  omtained  any  provisions  to 
the  oontxary,  "but  both  b^leved  ahd  uader- 
Btood  said  written  lease  contained  the  pro- 
visions so  agreed  upon."  Plaintiff  alleges 
that  whatever  provisions  contained  therein 
are  contrary  to  the  nnderstanding  and  agree- 
ment so  had  between  him  and  Charles  H. 
Campbell  were  inserted  therein  erroneously, 
inadvertently,  without  the  knowledge,  and 
contrary  to  the  understanding,  of  both  par- 
ties, and  contrary  to  the  real  agreement  of 
lease  and  rental  made  and  entered  Into  be- 
tween them  "and  without  fault  or  negligence 
on  the  part  of  either" ;  that  the  defendants 
are  contending  for  a  performance  according 
tQ  a  literal  construction  of  the  esact  lan- 
guage used  by  the  scrivener  in  the  lease.  De- 
fendants, who  are  the  heirs  of  Oharles  H. 
Campbell,  deceased,  deny  the  allegations  ot 
the  coiuplaint  as  to  any  »w<itali;e  in  writing 
the  agreemoit. 

Alger  Fee  and  Jas.  A.  Fee,  botti  of  Pendle- 
ton, for  appeUaats.  Will  M.  Peterson  and 
J.  Rof  Raley,  both  of  Pendleton  (Raley  & 
Baley,  of  Pendleton,  on  the  brlel),  for  ro- 
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BIUN,  J.  (after  Btatlng  the  facts  as 
above).  .[1]  ribtti  a  oMUt  teadlbg  of  the 
evidence  we  find,  as  did  the  learned  trial 
judge,  that  the  agreement  was  made  between 
plaintiff  and  ObaHM  H.  Oampbell  as  alleged 
in  xdalntUTs  onnplalnt;  that  It  was  mutual- 
ly agreed  betweei  the  partiee  to  tbe  lease 
that  plaintiff  should  naelvv  a  reasonable 
compensation  for  the  work  to  be  done  by  him 
in  summer  fellowlng  that  portion  ot  the  land 
whidi  waa  not  In  crop  during  the  season  of 
1916.  and  that  it  was  not  agreed  nor  under- 
stood that  he  shotOd  furnish  seed  to  sow  tbA 
summer  fallow  during  Che  fall  of  1816  for 
the  1917  crop ;  that  by  mistake  of  the  serlv^ 
ener  the  writing  tailed  to  express  the  con- 
tract as  made.  The  terms  of  the  lease  were 
stated  to  the  plaintiff  by  iSr.  Charles  H. 
Campbell  when  the  former  was  first  at  hlri 
place  ft>r  the  purpose  of  renting  the  land 
and  purchasing  the  personal  property.  De- 
fendant Charles  A.  Campbell  testified  to  the 
effect  that  he  was  present  during  the  pre- 
liminary negotiations  on  the  front  patcb  and 
also  at  the  time  of  the  second  cDnversatiao. 
when  Mr.  J.  E.  Bott  and  Mr.  G rover  were 
there.  As  to  what  was  said  at  the  second 
meeting  about  tbe  lease,  he  stated : 

"The  leaae  was  to  be  made  for  five  years  and 
they  .were  to  give  one- third  of  the  crop  in  the 
warehouse;  tbey  agreed  (o  the  whole  sub- 
Btanee  of  it" 

To  the  question:  "Was  there  anything 
said  at  that  time  about  the  terms  of  it  that 
you  recall?"  he  answered,  "No,  sir."  He 
further  stated  the  substance  of  the  nniversft- 
tion  about  the  equipment,  and  that  that  waa 
the  extent  of  the  conve»atlon  there  that 
day ;  that  he  was  present  all  the  time  when 
Bott  was  there  with  his  faher.  On  cross- 
examlnati<m  he  testified  in  part  that  a  few 
days  before  the  lease  was  drawn  this  con- 
versation was  held— 

"around  the  place,  part  of  it  in  the  bouse  and 
part  of  it  around  the  machine  shed  and  bam; 
they  walked  around.  Q.  Was  there  anything 
■aid  about  the  eeneral  terms  of  the  lease  of  the 
farmlnz  lands?  A.  No,  sir.  Q.  Where  was 
that  discussed  about  the  farming  laudsT  A. 
About  the  terms  of  the  lease,  it  was  discussed 
a  few  days  before  that  when  Mr.  N.  K.  Bott 
came  down  to  see  about  rentluK  the  place.  Q. 
But  on  that  date  what  was  discussed,  or  was 
anytblniE  said  about  the  lease  that  day?  A. 
There  was  nottiinK  said  about  tbe  leaae  at  all 
that  day.  Q.  Was  anythiuK  said  at  all  abont 
the  farming  lands  that  day  when  Mr.  Graver  waa 
there?  A.  No,  air;  it  was  all  about  the  out* 
fit  that  was  talked  about  tiiat  day." 

Tbe  witness  stated  that  if  tbe  snmmw  Ikl- 
low  waa  mentioned  it  was  swewbere  else; 
that  about  a  week  before  this  time,  when  N. 
K,  Bott  was  first  there,  the  conditions  of  tbe 
lease  (as  above  stated)  were  mentioned,  and 
"there  was  nothing  said  aboat  Uie  summer 
fallow;  he  bought  the  summer  tallow  at  $5 
en  acre  and  tiiat  is  all  there  was  about  U:;" 
that  the  summer  fallow  was  on  a  list  ^tb 
the  outfit,  600  acres  at  95  an  acr&  He  ccni- 
tloued: 
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*'My  father  nld  to  Urn  he  should  leave  the 
)p>ound  plowed  the  lastjear;  that  U  all  there 
was  Bald.  *  *  *  Q.  Was  there  anything  said 
about  iriiether  he  was  to  get  any  pay  for  it  or 
not?  iu  No,  aft;  there  was  nothinit  said  «i> 
ther  way.  *  *  *  He  (plaintiff)  said  he  would 

f>Iow  the  land  the  last  year  of  the  lease,  the 
ast  year  he  was  there.  Q.  Did  that  mean  all 
the  land,  he  was  to  plow  all  the  land  th«  last 
Tear,  or  did  he  say  what  he  meant?  A.  It 
was  not  said  but  it  was  taken  for  granted  that 
he  would  plow  the  part  which  was  in  stubble. 
•  •  *  Q.  Wasn't  it  also  taken  for  granted, 
tt  there  was  any  summer  fallow  left  there,  a 
reuonable  price  was  to  be  paid  for  it?  (Ob- 
jection br  counsel  and  rolinic  by  tiie  court) 
Q.  Do  you  know  whether  that  waa  taken  n» 
granted  or  not  from  the  course  of  the  couTer- 
satlon  you  beard  there?  A.  I  thought  it  was." 

Mra.  Harriet  Campbell,  widow  of  the  les* 
Bor,  testified  to  the  coDversatloQ  on  the  front 
porch  the  first  time  that  plalntlir  came  there 
to  rent  the  place,  and  stated:  "They  dlOnt 
come  to  any  definite  condaslon  tSie  first  time 
about  all  of  the  details,  but  it  was  after> 
wards,"  that  she  did  not  hear  all  the  conver- 
sation between  the  parties  at  the  second 
meeting,  bat  that  a  definite  bargain  was 
mafic  the  aecaai  time  the  parties  were  there. 
The  only  effect  of  the  evidence  of  Mrs. 
Campbell  and  Charles  A.  Campbell  is  that 
they  did  not  hear  the  agreement  as  to  the 
extra  wo^.  Hr.  O.  A.  Campbell  thinks  he 
was  present  all  the  time  during  the  two  con- 
versations. N.  K.  Bott  Is  corroborated  by 
the  positive  testimony  of  J.  K.  Bott,  hla  Ei- 
ther, and  of  A.  L.  Orover,  a  disinterested 
witness,  to  the  effect  that  Mr.  Charles 
Campbell  stated  that  when  he  came  back  be 
wanted  the  summer  ftillow  left  on  the  place, 
and  that  he  would  pay  the  customary  price 
for  such  work.  The  whole  proposltlcm  ap- 
pears to  have  been  accepted  by  plaintiff  with 
ttait  Qhderatandlng.  No  one  beard  anything 
said  about  Bott  furnishing  seed  for  seeding 
the  land  after  the  lease  expired.  The  lease 
was  drawn  by  a  layman  who  apparently  was 
unaccustomed  to  snCh  work  and  unfamiliar 
with  the  usual  manner  of  raising  wheat  In 
that  locality.  The  instrument  Is  a  novelty 
in  that  according  te  Its  stipulations: 

The  lessee  "agrees  that  he  will  cnldvate  and 
summer  fallow  the  said  lands  each  year  during 
the  life  of  this  contract,  and  will  summer  fallow 
the  land  during  the  last  year  of  said  contract; 
the  work  to  be  done  in  a  good  and  husbancQike 
maimer,  and  win  furnish  all  seed  necenary  to 
sow  the  same,  and  that  prior  to  sowing  said 
lands  he  will  keep  the  same  free  and  clear  from 
weeds.  Said  second  party  agrees  to  cut.  thrash 
and  take  care  of  aaid  aw  so  nrown  on  said 
lands,  in  propar  season,  and  that  ha  will  deliver 
to  the  said  first  party,  one-third  of  the  grain 
80  grown  at  the  warehouse  designated  by.  the 
said  first  party,  free  of  all  expense  to  the  said 
fint  party,  «•  aooa  as  the  grain  Is  thrashed, 
said  second  party  to  furnish  all  new  aaeks  for 
all  the  grain  so  grown.  •  *  •  *> 

It  was  well  known  tbat  no  cr<qp8  oonid  be 
raised  dmlng  tbe  time  tbe  land  -was  in  sum- 
mer fallow;  ttisEetore  the  parties  proceeded 
wltb  that  understanding.  Plaintiff  eaUlTat< 
ed  and  raised  crops  iq»on  about  one  half  of 
tbe  land,  and  plowed  and  summer  fallowed 
the  other  half  eacb  year  for  f  oar  years,  and 


m 

paid  defendants  tUflir  portftm  ct  tta  anon 
wbkdi  vaa  acoepted  wltboat  westloo.  Bx- 
oept  for  the  last  year  of  the  term  when  only 
one-half  of  tbe  land  mold  oxdlaarUy  be  in 
cr^,  the  lancwce  <tf  tUa  part  <tt  tbe  vxlt* 
ing  is  tsuaaterlaL  Tbe  evldenoe  irtaSDly 
sbom  ttiat  ooe  bait  at  the  land  was  agreed 
to  be  summer  fallowed  and  one  half  sowed  to 
a  cnp  eadi  year,  and  tbat  as  tbe  leua 
woDld  practically  eistre  as  to  tbat  part  of 
tbe  land  which  wtJt  In  crop  In  IftU,  dsrlag 
that  fall  or  one  year  before  ptaintlirs  later* 
eat  In  tbe  other  half  would  cease^  Mr.  Oan^h 
bell  prandaed  to  pay  a  reasonable  price  for 
Boauner  fallowing  that  portion  during  tbe 
Seaaon:of'191& 

W  fei  eonteiided  on  btfialf  of  defendanta 
tbat  tbe  testtmony  of  J.  K.  Bott  and  A.  I* 
Chwer  as  to  the  oonditiona  of  the  lease  stat- 
ed 1^  Mr.  OuBiA^  la  inomaieliMt  to  i^nre 
tbe  aetnal  coa tract;  tbat  such  statements 
were  SMie  negotlatbma  leading  up  to  the 
makinc-«^tha  Bcreonent,  wMch  was  eflSecM 
when  tbe  lease  was  signed.  However,  tbe 
teatimoBy  leads  us  to  believe  tbat  tba  con- 
tract  was  parfBcted  at  tbe  time  tbe  paitlea 
met  on  the  prunlses  when  J.  K.  Bott  and  A. 
L.  Graver  war*  there,  and  tbey  talked  over 
and  agreed  npoa  all  tbe  detolla.  Tbe  only 
thing  remaining  was  to  reduce  tbe  agree- 
mmt  to  writing.  There  was  a  meeting  of 
the  ndnds  of  the  omtracting  parties.  The 
etToc  in  reducing  tbe  agreement  to  writing 
occurred  In  the  ordinary  way,  and  without 
the  particular  fault  or  negligence  of  either 
party.  Botb  appeared  to  undentand  that  tbe 
written  memorandom  expressed  tbe  stipula- 
tions made  between  them. 

[S]  Where  one  of  the  contracting  parties  Is 
deceased,  In  order  to  reform  a  written  mem- 
orandum the  stipulations  executed  by 
them,  the  evidence  should  be  carefully  scru- 
tinised, and  found  to  be  convincing  and  to 
clearly  show  the  contract  as  actually  made 
by  the  parties,  and  that  a  mutual  mistake 
has  been  made  m  reducing  tbe  agreement  to 
writing,  and  that  the  Instrument  does  not  ex- 
press the  contract  as  Intended.  Lehigh  Coal, 
etc,  Co.  V.  Central  B.  Go.  of  K.  J..  41  N.  J. 
£>].  167,  8  AU.  184,  187 ;  Hawkins  v.  Doe,  80 
Or.  437,  44S,  119  Pac.  754,  Ann.  Cas.  1914A, 
766.  The  testimony  in  the  present  case  com- 
piles with  this  rule  In  a  full  measure.  All 
agree  that  tbe  writing  In  question  is  erro- 
neous In  respects  Other  than  as  to  the  portion 
about  which  there  Is  a  controversy.  It  was 
read  over  to  tbe  parties,  and  no  one  suspects 
that  it  was  not  correctly  read ;  therefore  no 
negll^nce  can  be  predicated  upon  the  fiict 
tbat  tbe  plalnflfl  did  not  read  it  himself  nntll 
about  fonr  yeara  afterwards. 

Tbe  language  of  tbe  Instmment  Is  so  gen- 
eral ttiat  it  .is  not  at  all  strange  tbat  tt  was 
not  understood  by  the  parties.  It  shows  that 
there  was  a  special  agreement  in  regard  to 
tbe  summer  fallowing  to  be  done  during  tbe 
seaacm  of  1010.    TbSa  ma  quite  a  large 
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amoant  of  work,  a  seanm'B  ^tomiog  of  600 
acras,  .and  the  wilting,  in  any  vreat,  shonUl 
han  spedfled  at  wbose  expense  It  was  to 
be  done,  Instead  of  being  1^  oat.  Ae  we 
tmderstand  the  docoment,  instead  of  tiie  oral 
evidence  oratradlctlng  its  temu,  it  merely 
sappUes  a  portion  of  the  agreement  which 
was  not  reduced  to  writlug.  The  Imperfec- 
tion of  the  Instmmeflt,  a  part  of  wMdi  Is 
admitted,  lessens  its  evldratlary  force  and 
mine.  The  writing  is  not  the  omtract  It  is 
merely  erldcnoe  thereof. 

It  Is  inoonoelTable  that  N.  K.  Bott,  a  yonng 
man  Jnst  staxtlng  on  a  buslnesB  venture  of 
five  years*  dnmtion,  should  assent  to  doing 
elytra  plowing  and  cultivating  to  the  amonnt 
of  abont  $2,600  when  he  vnut  to  get  no  part 
of  tlie  crop  prepared  for^  wlthont  talking  tte 
matter  over  with  his  prospective  landlord. 
It  was  perfectly  in  teeping  with  the  usual 
bnslnesB  mefibods  tint  the  matter  shoidd  be 
dlsconed,  jnst  as  Mr.  J.  K.  Bott  and  A.  h. 
Orover  testify  was  done.  They  were  both 
fiimiliar  with  sndi  farming  arrangements, 
and  Mr.  Bott,  waa,  no  doabt,  interested  for 
his  son;  in  fact  acted  In  his  bduUf  In  mak- 
ing a  part  of  the  deal,  de  integri^  of  nd- 
tber  of  these  two  men  Is  qneatloned.  We 
have  no  doubt  that  the  contract  was  made 
In  regard  to  the  cnnpaisation  for  One  mm- 
mer  fallow  in  1B16.  as  asserted  by  plaintifl 
and  these  two  witnesses,  when  the  eTldence 
Is  considered  In  the  light  of  all  the  attend- 
ing droumstances,  and  that  by  mistake  of  the 
scrivener  the  written  lease  tailed  to  record 
the  agreement  as  made,  or  as  the  parties 
thereto  intended.  Xn  2  Pom.  Dqui.  Juris.  } 
86tt,  the  general  rale  is  announced  as  ftd- 
lows: 

"It  is  therefore  settled  that  in  the  salts,  when- 
ever iiwrniitted,  to  reform  a  written  instrament 
on  the  ground  of  a  mntual  mistake,  parol  evi- 
dence is  always  admissible  to  eatablUb  tbe  fact 
of  the  mistake,  and  in  what  It  consisted,  and  to 
show  how  tbe  writing  should  be  corrected  in  or- 
der to  conform  to  tbe  agreement  which  the  par- 
ties actually  made.  *  *  *  Tbt  court  may 
grant  relief  upon  tbe  strength  of  the  verbal  evi- 
dence alone.  •  •  •  The  antborities  all  re- 
quire that  the  parol  evidence. of  tbe  mistake  and 
of  the  alleged  modification  mast  be  most  dear 
and  convincing,  in  the  language  of  some  judg- 
es, the  strongest  possible,*  or  else  the  mlatake 
most  be  admitted  by  the  opposite  liarty ;  tbe 
reanlting  proof  must  be  established  beyond  a 
reasonable  doubt.  Courts  of  equity  do  not  grant 
the  high  remedy  of  reformation  upon  a  prob- 
ability, nor  even  upon  a  mere  preponderance  of 
evidence,  but  only  upon  a  certainty  the  er- 
ror." 

In  Smith  V.  Interior  Warehouse  Co.,  61 
Or.  tlTS,  at  page  681  of  the  <Hilnlon  (94  Paa 
608,  600,  95  Pac.  499),  It  is  stated: 

"There  can  be  no  dispute  as  to  the  law  that 
equity  will  entertain  iorisdlction  to  reform  a 
contract  on  tbe  ground  of  mistake;  but,  to  en- 
title plaintiff  to  Biicb  relief,  the  mistake  must  be 
shown  by  BatiBfactory  proof,  and  that  it  was 
mntual.  Stein  v.  PhUUps.  47  Or.  646  [S4  Paa 
708]." 
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When  a  mistake  or  ImpertectiOD  of  a  writ- 
ten Instnunent  Is  pat  In  Issue  by  Oie  plead- 
ings, oral  evldoioe  of  tbe  agreement  as  ac- 
tually made  is  permissible  under  section  7X3, 
Ii.  O.  L.,  as  between  the  parties  or  OmSx  rep- 
resentatives or  successors  In  IntmaL 

Let  us  contrast  the  clause  In  regard,  to  the 
work  during  the  but  year  wttli  the  ftAlowlng 
spedflcatloDS  found  In  the  latter  part  of  tbe 
lease: 

"The  party  of  the  first  part  agrees  to  furnish 
at  the  town  of  Helix  all  posts  and  wire  neces- 
sary to  keep  tbe  fences  on  the  premises  in  a 
good  state  ot  repair;  it  Iwing  understood  that 
the  party  of  the  second  pert  Is  to  furnish  the 
labor  without  expttise  to  tte  party  of  the  first 
part" 

It  is  eav  to  Cfmjectnre  tbo  reason  for  such 
an  exact  stipulation  in  relation  to  an  outlay 
of  a  very  few  dollars  and  a  little  labor  In 
rearing  the  fenoes  eadi  year  wbm  a  mat- 
ter of  plowing  and  cultivation  at  an  expense 
of  B<Mne  $2,600  for  a  crop  to  be  raised  after 
the  lease  would  expire  is  couched  In  a  dosen 
words.  Tbe  clause  in  r^rd  to  fencing  la 
very  common,  and  it  was  handy  for  an  ama- 
teur to  obtain  a  form  for  the  same,  while  U 
was  necessary  to  write  the  agreement  In  re- 
gard to  the  work  of  summer  fallowing  as  an 
original,  without  tiie  assistance  of  a  form. 

14J  WhUe  there  Is  a  dianoe  for  controver^r 
as  to  the  seed  for  sowing  the  land  during  the 
fUl  ot  1016,  from  an  exandnatimi  ot  tlie 
agreemoi^  the  substance  of  which,  in  so  far 
aa  it  relates  to  that  matter,  la  set  out  above, 
we  veiy  much  doubt  If  the  st^ulatlui  fiSumld 
be  so  construed  as  to  require  the  lessee  to 
furnish  seed  after  the  expiration  of  the  lease. 
Taking  the  document  by  its  four  comers,  it 
Is  clear  that  Bott  was  to  have  possession  ot 
the  land  for  five  yean  and  raise  Ave  erogn 
thereon,  furnishing  seed  to  sow  the  same. 
IxMking  at  the  second  paragraph  quoted 
above,  we  find  that  he  agrees  to  care  for  and 
harvest  the  grain  so  grown  and  deliver  to  the 
lessor  «ie4blrd  there<^  Tliere  is  Just  as 
mndi  nxnn  for  contention  that  Bott  should 
have  a  portion  of  the  crop  sown  in  1816^  and 
tliat  the  leasfM'  should  have  only  ime-thlrd 
thereof,  as  that  the  lessee  should  be  required 
to  fondsh  grain  to  seed  the  land  after  his 
term  bad  es^iired,  for  a  crcp  to  be  raised  in 
1017  In  wbicb  he  was  not  to  riiara.  It  seona 
to  us,  ratber,  tbat  the  lease  terminates  on 
S^tember  19,  191^  and  that  the  clauses 
"will  furnish  all  seed  necessary  to  sow  the 
same.'*  means  tbat  tbe  lessee  should  furnish 
necessary  seed  for  sowing  the  lands  each 
year  during  the  five  yean.  The  evidence 
dearly  shows  that  such  was  tbe  agreement. 
TbB  finding  of  tlie  trial  court  amounts  to  Um 
same  thing  as  tlie  construction  we  have  giv- 
en the  written  manorial. 

It  follows  tliat  tte  decree  of  tbe  lower 
court  should  be  afflimed;  and  It  la  an  «<• 
dsred. 
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STATB  ex  reL  COFFEY,  County  Clerk,  t. 
MULTNOMAH  COUNTY  et  aL 

(Saprenw  Goart  of  Or««oB.   Jan.  2,  1917.) 

1.  CouKTiBB  «=»146— LuBiurr— Acts  of  Or- 

nCEBS. 

In  tJie  iibsence  <tf  itBtuto,  a  onmtr  It  ordl- 
narilj  not  liable  lor  dofaulta  of  iti  mem. 
[Ed.  Note.— For  other  cases,  see  CoontUs, 

Cent.  Di«.  S  212;  Dec.  Die.  «=»14«.] 

2.  CounTixs  «=:>146— Statute  Ihposiho  Lu- 

BILITIES. 

Laws  1915,  c.  02,  making  a  county  liable 
for  money  lost  a  former  oonn^  dcrk  by 
failure  of  a  bank  in  whidk  he  deposited  a  liti- 
gant's funds,  should  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Coantiea, 
Cent.  Dig.  |  212;  Dec  Dig.  ^146.] 

a.  CounTiu  «=s)89— OmoEBs— LxABXunu 

— ^LEBK. 

A  county  dnfc  la  not  UaUe  for  money  wbidi 
never  came  into  his  po— ssdop. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  118b  136,  186;  Dea  Dig.  «b>^ 

4.  Mandajots  «s>121—0mcEB8— Duties  and 

Liabilities— CI.EEK. 
Vndw  Lawf  1915,  c.  62,  directing  that  a 
ooonty  eleik  be  given  credit  for  oertun  fundi 
lost  ay  his  {predecessor,  and  directing  the  clerk 
to  return  such  funds  to  the  parties  mtitled 
thereto,  the  clerk  cannot  comply  with  the  latter 
requirement,  without  rendering  Irfmeelf  liable, 
until  the  money  collected  is  ddivered  to  him, 
and,  no  express  provision  having  been  made 
therefor  by  said  act,  mandamus  will  not  lie  to 
compel  the  county  commissioners  to  deliver  the 
funds  raised  by  taxation  to  the  coonty  clerk. 

[Ed.  Note.— For  other  eases,  see  Maadamua, 
Gent  Dig.  I  255:  Dea  Dig.  <»s>121.] 

6b  Hahdauus  «=:»10k— Gbounob— Fbekdom  of 

Question  tbou  Doubt. 
Mandamus  will  not  lie  unless  the  ministe* 
rial  duty  Imposed  by  law  Is  free  from  doubt. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  1 138;  Dea  Dig.  ^10.] 

Department  2.  Original  mandamus  pro- 
ceedings by  tbe  Stat^  on  tbe  relation  of  John 
B.  Coffey,  County  GleiiE,. against  Moltnomah 
County  and  Bnfua  O.  Bolman,  W.  L.  Ugbt- 
ner,  and  Phllo  Holbrool^  Connly  CommlssloQ- 
ers  of  Multnomah  County.  Demurrer  to  tbe 
application  for  an  alternative  writ  sustained. 

This  Is  a  special  proceeding  to  compel  the 
performance  of  an  act  which  It  is  alleged  the 
law  enjoins  as  a  duty  resulting  from  an  of- 
fice. An  alternative  writ  of  maudamns,  is- 
sued from  this  court,  substantially  states 
that  the  relator,  John  B.  Coffey,  is  the  county 
clerk  of  Multnomah  county,  Or. ;  that  his 
predecessor  in  office,  F.  S.  Fields,  pursuant 
to  the  provisions  of  a  statute  applicable  to 
that  county,  collected  In  advance  from  par- 
ties litigant  certain  sums  of  money  on  ac- 
count of  fees,  which  when  earned  were  paid 
over  to  tbe  county  treasurer,  and  the  remain- 
der was  held  in  trust  for  the  depositor,  to  be 
returned  when  his  cause  was  finally  deter- 
mined, If  the  prescribed  fees  earned  for  the 
services  performed  did  not  exhaust  the  pay- 
ment exacted  <Lk  O.  L.  {  1114) ;  that  Fields 
deposited  the  money  so  received,  and  not 


earned  by  the  county  as  fees,  with  the  Ameri- 
cau  Bank  &  Trust  Company,  which  failed, 
and  \Kf  reasfm  thereof  be  mm  unable,  when 
his  term  of  ofllce  expired,  to  deUver  to  Goffi^ 
$15,522.43  which  bftd  been  so  left  with  the 
bank ;  that  in  wder  to  meet  Che  payment  of 
sudi  loss  a  tax  was  duly  ievled  for  that  pur- 
pose by  the  county  court  of  Multnomali  ooun- 
tyi  pursuant  to  the  piovlaions  of  an  enact- 
ment filed  In  tbe  office  of  tbe  secretary  of 
state  Febmaxy  10^  1916  (Gen.  Laws  Or.  1816, 
c.  62),  and  tbe  sum  of  m<»i^  steted  haa  beoi 
collected  and  is  now  in  the  ooonty  treasury; 
that  on  Monmbw  1916,  the  nOator  de- 
manded  in  writing  of  the  defendants  Bnfua 
G.  Holman,  W.  L.  Llghtna,  and  Phllo  Hol- 
brook,  as  members  of  and  constituting  the 
biHurd  of  county  commissioners  of  that  ooonty* 
that  an  order  be  passed  directing  the  Issn- 
ance  of  a  warrant  on  the  general  fund  of  ttiat 
county  payable  to  tbe  rdator  as  county  clerk 
in  the  sum  of  fl5,t^w48,  to  make  good  sudi 
deflclaicy,  and  to  transmit  the  command  to 
the  county  auditw  for  final  account,  but  the 
defendants  then  and  now  refuse  to  comply 
therewith,  on  the  ground  that  no  efficient 
means  has  been  provided  by  law  whereto 
such  credit  oonld  be  allowed.  The  defend- 
ants were  required  forthwith  to  assemble 
as  the  board  of  county  commissioners  and 
make  the  order  so  requested,  or  In  default 
there<tf  to  show,  at  a  day  and  hour  spedfled, 
why  they  had  not  done  so,  and  then  and 
there  to  return  the  mandate.  A  demurrer 
to  the  writ  challeugea  its  suffideucy  on  the 
ground  that  it  does  not  state  facts  sufficient 
to  authorize  the  relief  demanded. 

Martin  U  Pipes,  of  Portland  (John  B.  Cle- 
land,  of  Portland,  on  the  brief),  for  plalntUf. 
Walter  H.  Evans,  Dlst.  Atty.,  and  Arthur  A. 
Murphy,  Deputy  Dlst.  Atty.,  both  of  Port- 
land, for  defendants. 

MOOBE,  O.  J.  (after  sUtlng  tbe  fhcts  as 
above).  The  question  to  be  e(Hiald»ed  is 
whether  the  statute  reared  to  preecrlbea  the 
means  of  disbursing  to  the  persons  entitled 
thereto  the  nuffleys  so  ocdlected  taxation. 
Section  1  of  the  eniutmait  sobetantially  di- 
rects the  county  court  of  Mnltnom^  comity. 
Or.,  to  make  good  tbe  loss  of  $16,683.48  "by 
giving  the  present  county  derk,  John  B.  C<rf- 
fey,  credit  In  bis  fee  account  to  tbe  amoont 
of  said  deficiency."  Oen.  Laws  Or.  1916, 
c.  62.  Tbe  other  parts  of  the  statute  so  far 
as  material  herein,  read: 

"That  the  said  John  B.  Coffey  ehall  pay  to 
litigants  having  funds  as  shown  by  tiie  records 
of  the  said  county  clerk's  office  due  them  on  ac- 
count <^  said  litigants'  deposit  fund,  the  full 
amount  thweof  as  the  same  shall  become  due  to 
them  under  the  existing  laws  of  the  state,  and 
shall  also  permit  papers  to  be  filed  and  charged 
against  said  several  funds  to  the  same  extent  as 
though  he  bad  received  said  money  in  full  from 
the  said  F.  S.  Fields."   Sectim  2. 

"The  auditor  and  treasurer  of  Multnomah 
county,  Oregon,  shall  give  the  said  John  B.  Cof- 
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fey  credit  for  the  fall  amoant  of  Mdd  defideocy, 
and  shall  charge  asainst  said  amotrnt  the  fees 
earned  by  said  county  cleA  and  charged  agaiimt 
Hie  credits  on  the  records  of  his  office  which 
stood  to  the  credit  of  said  litigants  at  the  time 
the  said  F.  S.  Fields  retired  from  office.  As 
soon  as  said  several  items  of  litigation  have 
been  concluded  and  all  of  the  litigants  have  been 
paid  the  balance  due  them  under  the  laws  of 
the  state,  the  county  clerb  shall  pay  over  to  the 
county  treasurer  the  balance  of  the  fund  receiv- 
ed by  him  from  the  said  F.  S.  Fields."  Sec- 
tion S. 

[1]  The  rule  is  quite  general  that,  In  the 
absence  of  a  statute  imposing  upon  a  county 
liability  for  tbe  default  of  any  of  Its  offlcers 
In  the  performance  of  a  duty  enjoined  by 
law,  a  private  party  who  suffers  Injury  by 
reason  of  a  breach  of  such  duty  cannot  main- 
tain an  action  against  the  quasi  corporation 
to  recover  the  damages  sustained.  11  Cya 
498.  Thus  In  Vigo  Tp.  v.  Knox  County,  111 
Ind.  170,  12  N.  E.  305,  It  was  ruled  that  a 
connty  treasurer  was  not  such  an  agent  of 
the  county  as  to  render  It  liable  for  his  mis- 
appropriation of  public  funds.  In  the  absence 
of  a  statute  creating  the  responsibility.  To 
the  same  effect,  see,  also,  Cedar  Rapids,  I.  F. 
&  N.  W.  Ry.  Co.  V.  Cowan,  77  Iowa,  535, 
42  N.  W.  436;  State  ex  reL  t.  SplnMy,  166 
Ind.  282,  76  N.  B.  971. 

[2]  In  tbe  case  at  bar  the  statute  by  ex- 
press terms  makea  Multnwnab  county,  Or., 
which  Is  a  party  hereto,  liable  fw  tbe  money 
lost  by  P.  S.  Fields,  Its  former  county  clerk, 
In  consequence  of  the  failure  of  tbe  bank  in 
which  he  deposited  the  litigants*  funds.  In 
referring  to  such  enactments  a  taxt  writer 
observes: 

"As  counties  are  not  suable  except  by  statute, 
the  mode  pointed  out  by  the  statute  must  be 
strictly  pursued."   7  B.  0.  U  966. 

The  enactment  rolled  upon  herein  Is  there- 
fore to  be  strictly  construed. 

[3]  It  will  be  remembered  that  section  1 
of  the  statute  under  consideration  commands 
the  county  court  of  Multnomah  county,  Or., 
to  give  the  relator  credit  In  bis  fee  account 
for  an  amount  of  money  equal  to  the  de- 
flclency  mentioned.  No  part  of  that  sum  ever 
came  Into  his  possession,  and  for  that  reason 
he  Is  not  legally  Cbai^;eable  therewith  or  re- 
quired to  account  therefor.  Haradon  t. 
GoflFey,  66  Or.  80, 183  Pac.  815.  To  the  same 
effect  see  Cedar  Rapids,  I.  F.  &  N.  W.  By. 
Ca  T.  Cowan,  supra,  wbere.  In  discussing  a 
right  of  action  against  a  public  officer,  It 
Is  said: 

"It  is  insisted,  on  behalf  of  appellants,  that 
plaintiffs  only  remedy  is  by  mandamus  against 
the  treasurer  of  Hardin  county.  But  he  never 
received  any  of  the  money  in  controversy,  and 
is  not  liable  tor  it"— dting  in  support  of  the 
language  quoted  the  case  cl  MinoeapoUs  &  St. 
L.  Railway  Co.  T.  Becket,  75  Iowa,  188,  89 
N.  W.  260. 

The  relator  herein  never  having  been  charg- 
ed with  any  of  the  money  so  lost  it  Is  diffi- 
cult to  understand  wby  he  should  be  given 
oedlt  therefor.  It  was  evidently  the  practice 
of  Us  predecesBW  la  oS&o6  to  depoalt  In  a 
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bank  the  litigants'  fund  when  received  and 
to  Issue  checks  to  the  proper  officer  for  sums 
of  money  as  they  were  earned  bj  tbe  ooont^ 
as  tOBB  tor  MTTlOBn  parftmned  bf  tbe  eoonty 
clerk,  and  also  to  lasoe  diacks  to  partlea  tor 
any  remainder  In  bis  possesalon  due  them 
when  their  causes  were  finally  determined. 
A  party  to  a  suit  or  action  who  had  advanced 
sums  of  money  on  aceonnt'of  fees  was  not 
obliged,  every  time  it  became  necessary  to  file 
a  paper,  to  pay  the  prescribed  fee,  since  it 
was  diarged  to  his  account  as  tbe  servloe 
was  perfonned,  and  he  was  not  permitted 
wholly  to  exhaust  the  mon^  required  to  be 
paid  beforehand  untn  bis  cause  was  ulti- 
mately adjudicated.  U  O.  L.  f  1114.  By 
keeping  the  money  thus  collected  in  a  bank 
subject  to  check  the  ooonty  (derfc  bad  ccn- 
stant  oontnA  of  Oie  llt^ant^  fond  and  could 
disburse  it  as  Qxe  law  required.  If  the  act 
of  February  10, 1015,  had  directed  title  coun- 
ty court  of  Multoomab  county  to  cause  the 
Issuance  of  a  warrant  In  favor  of  the  relator 
for  $15,522.43,  or  to  deposit  that  amount  In 
some  reputable  bank  In  Portland,  Or.,  for 
his  account,  subject  to  <Aieck,  he  could  have 
been  legally  charged  with  the  money,  and 
might  th^  have  disbursed  tt  as  provided 
statute,  receiving  pn^r  credit  therefor  on 
of  before  the  4th  day  of  each  montb  upon  a 
report  thereof.   L.  O.  li.  |  3056. 

[♦]  The  demurrer  confesses  that  the  de- 
ficiency In  the  litigants*  fund  has  been  made 
good  by  the  county  court  as  an  available  as- 
set by  levying  and  collecting  a  tax  for  that 
purpose,  and,  this  being  so,  no  mandatory 
writ  Is  necessary  to  compel  a  performance 
of  ttiat  duty,  which  has  already  been  dl»- 
(^arged.  Jacksonville  School  Dlst  t.  Crow- 
ell,  33  Or.  11,  52  Paa  693. 

[6]  It  will  be  remembered  that  section  2  of 
the  act  in  question  required  John  B.  Coffey, 
as  county  clerk,  to  pay  litigants  having  funds 
as  shown  by  the  records  of  his  office  the 
full  amount  thereof  as  the  same  shall  become 
due,  and  also  to  permit  papers  to  be  filed  and 
charged  against  the  several  funds  to  the  same 
extent  as  though  he  had  received  the  money 
in  full  ft-om  the  former  county  clerk.  The 
relator  cannot  comply  with  this  requirement 
without  rendering  himself  and  his  bondsmen 
liable,  until  tbe  sum  of  money  so  collected  has 
been  placed  at  his  disposal.  No  express  pro- 
vision therefor  has  been  made  by  the  enact- 
ment. Mandamus  will  not  Ue  unless  the  min- 
isterial duty  enjoined  by  law  Is  free  from 
doubt  Habersham  v.  Sears,  11  Or.  431,  6 
Pac.  208,  50  Am.  Bep.  481 ;  Mackln  v.  Port- 
land Gas  Co..  38  Or.  120,  61  Pac.  134,  02 
Pac.  20,  40  U  B.  A.  506;  State  ex  reL  v. 
Malheur  Oonnty  Court,  46  Or.  510,  81  Pac. 
368. 

The  demurrer  should  be  anstained;  and 

It  Is  so  ordered. 

BfilAN,  HARRIS,  and  BBNSOM.  JJ„ 
concur. 
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OUTQA.UZ/F    ADVERTISING    OO.  T. 
BBOOKS  et  aL 

(Supreme  Court  of  Oregon.   3*811.  2,  1917.) 

BAKunun  cajfl  CQWTRAor— Ex»cixtt»d  Coh- 

TBACT— DUIAOBB  FOB  BUAOK. 

Where  defendant  ordered  advertifling  matter 
from  plaintiff,  which  was  to  be  used  for  one 
Tear  and  then  held  subject  to  pleintiEf  s  orders, 
the  contract  became  ezecnted  when  the  goods 
were  delivered  to  a  carrier  consigned  to  defend- 
ant, the  same  as  in  the  case  of  a  sale,  and  de- 
fendant's refusal  thereafter  to  accept  the  goods 
did  not  render  the  contract  ezecatory  bo  as  to 
prevent  pUintiS  from  reeorering  the  entire  con- 
tract price  and  to  limit  bis  recoverj  to  damages 
merely. 

[Ed.  Kote.~For  other  cases,  see  Bailmentt 
Oent  Dig.  H  23,  24;  Dec.  Dig.  •8=»5.] 

In  Banc,  Aiv>eal  from  Circuit  Court,  Mari- 
on Oonnty;  Percy  &•  Kelly,  Judge. 
On  rebearii«.  Former  opinion  adhered  ta 
For  toaamx  opipltm,  see  108  Pac.  617. 

Boy  F.  Sblelds  and  T.  A.  RInehart,  both  of 
Salem  (McNary.  Smith  ft  Shields,  of  .Salem, 
cm  the  hrlef),  tor  ai^lant  a  B.  Bess,  of 
SUTerton,  for  respondents. 

BUBNBnT,  J.  This  is  the  second  hear- 
ing of  this  case.  In  an  <^>lnion  written  by 
Mr.  Chief  Justice  Moore  and  reported  in 
168  Pac.  617,  the  court  reversed  a  nonsuit, 
ent«^  on  motltm  of  the  defendants,  and  dl< 
rected  a  jndgmCTt  to  be  rendered  by  the  dr- 
euit  court  In  ftTor  of  the  plaintiff.  By  their 
petition  for  rdiearliv  the  defendants  urged 
upon  us  tiiat  the  flndings  of  fitct  showed  the 
contract  Involved  to  have  beeu  yet  executory 
when  the  defendants  canceled  the  order, 
with  the  consequence  that  the  plaintiff  had 
no  cause  of  action  for  ttie  stipulated  price, 
but  was  restricted  to  an  action  for  damages 
lor  the  breach  of  the  covenant  by  the  de- 
fendants. It  will  be  remembered  that  the 
latter  signed  and  delivered  to  the  plaintiff 
through  Its  agent  the  following  writing: 

"To  Outeault  Advertdsing  Oo„  606  S.  Dear- 
bom  St,  Chicago,  111.   Order  No.  .  Data 

Oct.  13,  1013.  Ship  us  at  our  expense  as  per 
samples  shown  yonr  Drug  Store  Boy  'Ad'  Serv- 
ice, to  cover  a  period  of  one  year,  beginning  Jan. 
1st,  ldl4.  This  service  to  consist  of  62  Drug 
Store  Boy  Cuts,  1  font  type.  Brooks  &  Steel- 
hammer.  We  (or  I)  agree  to  pay  you  net  cash 
monthly,  at  the  rate  of  2.10  per  week,  for  one 
year,  we  (or  I)  to  have  excIuslTe  right  to  use  the 
above  Drug  Store  Boy  'Ad'  service  in  oor  city 
only,  and  to  hold  type  and  cuts  subject  to  your 
order  when  this  contract  expires.  FaUure  to 
pay  any  installment  when  due  renders  full 
amount  of  this  contract  due.  This  contract  can- 
not be  canceled.  Ship  all  at  one  time  it  poaai* 
ble.   Brooks  &  Steelhammer." 

—that  the  plalutiff  acc^ted  this  order  Oc- 
tober 17, 1913,  and  on  the  24th  of  that  month 
delivered  the  goods  to  a  common  carrier 
selected  by  the  plalntlit  consigned  to  tiw 
defmdanta  at  their  place  of  busthess  at  SU- 
verton.  Or.,  but  that  before  the  goods  arriv- 
ed, they  notified  plaintiff  that  they  would  not 


receive  them,  and  that  tbey  bad  canceled 
and  countennanded  the- order.  It  Hi  agreed 
that  upon  the  arrival  of  the  chattels  at  Bil- 
verton  the  defendants  refused  to  pay  the 
freight  or  have  anything  to  do  with  them. 

As  contended  by  the  defendants  one  of  the 
things  tontemplated  by  the  contract  was  a 
bailment  of  the  plaintiff's  property  by  whlcdi 
the  defendants  were  to  use  it  for  a  period 
and  then  hold  It  subject  to  the  plaintUTs 
order.  This,  however,  does  not  change  the 
anal<^us  principle  governing  a  contract  for 
the  outright  sale  of  the  goods  to  the  effect 
that  the  agreement  becomes  executed  as  to 
the  seller  when  he  has  fulfilled  all  its  con- 
ditions incumbent  upon  him.  In  the  present 
juncture  the  proposition  was  to  vest  In  the 
defendants  a  qualified  property  In  the  (bat- 
tels mentioned.  The  contract  was  complete 
when  the  ord^r  of  the  defendants  to  that  ef- 
fect was  accepted  by  the  plaintiff.  It  was 
binding  at  that  time  on  both  parties.  Mm 
shown  in  the  former  opinion,  It  became  an 
Mcecnted  ^raemesit  on  the  part  of  the  i^ln- 
ttfl  irtten  It  ddlvered  the  goods  to  a  common 
carrier  consigned  to  file  defoidants.  Noth- 
ing more  remained  for  Qie  plaintiff  to  do. 
It  bad  compiled  wltb  evei7  feature  of  Ita 
contract.  It  Is  not  apropos  to  say  tliat  be- 
cause the  defendants  refused  to  receive  the 
goods  no  bailment  was  created,  and  hence 
the  contract  was  yet  executory,  with  the 
result  that  the  defendants  had  a  right  to  re- 
scind the  same  subject  to  an  amercement  In 
damages  at  tlie  suit  of  the  plaintiff.  By  the 
same  takea  the  defendants  could  say  that 
the  contract  was  yet  executory  at  any  time 
when  they  refused  to  pay  a  prescribed  In- 
stallment of  the  price,  although  they  may 
have  used  the  type  and  cuts.  The  agreement 
having  been  folly  executed  by  the  plaintiff, 
it  remained  for  the  defendants  to  carry  out 
their  part,  and  they  cannot  say  that  their 
default  in  performance.  Including  the  accept- 
ance of  the  goods,  made  the  contract  still 
executory  as  to  the  plaintiff,  with  the  attend- 
ant right  of  the  defendants  to  rescind,  sub- 
ject to  damages.  It  Is  true  no  bailment  en- 
sued, but  the  plaintiff  did  everything  It  could 
to  bring  about  that  result,  and  so  put  the 
contract  past  the  executory  stage.  A  case 
very  much  like  the  one  In  hand  is  Ware 
Bros.  Co.  V.  Cortland  Cart  &  Carriage  Co., 
192  N.  Y.  439,  85  N.  E.  666,  22  L.  B.  A.  (N.  S.) 
272,  127  Am.  St  Bep.  914,  whicb  decides 
that: 

"The  damages  for  revocation  of  a  contract  to 
permit  an  advertisement  to  run  in  a  periodical 
for  a  year  is  prima  facie  tiie  contract  price  tar 
the  service." 

In  short,  the  defendants  directed  the  plain- 
tiff to  ship  the  goods,  and  promised  to  pay. 
The  plaintiff  did  ship  the  goods.  The  conclu- 
sion Is  that  the  defendants  must  pay  as  they 
stipulated.  We  adhere  to  the  former  opin- 
ion. 
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SKINNBR  T.  rOBNAS  «t  aL  - 

(Supreme  Court  of  Oregon.   Dec.  27,  1916.) 

1.  Spboifio  Pesfobhance  €=»46,  47  —  Ohaj. 
conibact— possesbion. 

It  Is  poBsessioD  of  real  property,  and,  when 
any  relation  of  affinity  or  consanguinily  exists 
between  parties,  also  the  improrements  made 
upon  the  land  by  the  purchaser  pursuant  to  the 
vendor's  oral  agreement  to  sell  and  conTey,  that 
takes  the  case  out  of  the  statute  of  frauds  and 
authorixea  a  court  of  equity  to  decree  a  specific 
performance. 

[Kd.  Note.— For  other  cases;  see  Specific  Per- 
formance, Gent.  Dig.  {{  128, 182;  Dea  Dig.  ^ 
46,  47.] 

2.  Specific  Pebfobu ance  ^»114(^  —  Cou- 
FLAiHT— Possession  and  Ikfboveusnts. 

Since  an  oral  agreeiaeat  and  its  part  per- 
formance axe  the  essentials  to  be  established 
by  evidence  at  the  trial  of  a  suit  for  specific 
performance  it  is  necessary  that  the  complaint 
tho^  set  forth  the  oral  agreement  and  allege 
that  possession  was  taken  by  the  purchaser  pur- 
suant thereto,  and  that,  if  the  parties  are  relat- 
ed, the  latter  has  made  improvements  on  the 
land. 

[E^d.  Note.— For  other  cases,  see  Specific  Per- 
fwi^nce,  Coit.  Dig.  U  857-861;  Dec  Dig.  «» 

8.  PLBADinO  «=»402— iNSUmCXENCT  OF  COH- 

PLAiNT— Cube  bt  Repx.t, 
Where  the  complaint,  in  a  suit  for  the  spe- 
cific performance  of  an  oral  agreement  to  sell 
and  ctmvey  land,  did  not  allege  that  plaintiff 
took  poesession  pursuant  to  any  oral  contract 
or  otherwise,  but  the  answer  averred  the  en> 
try  and  possession  by  complainant's  husband 
without  any  c<nitract  and  without  the  knowl- 
edge and  consent  of  defendant  mortgagors,  and 
where  the  demurrer  to  the  complaint  was  over- 
ruled, plaintiff,  under  a  reply  traversing  the 
averments  of  new  matter  in  the  answer,  might 
<^er  evidence  to  wwttantiate  tiw  issue  as  to  the 
making  of  the  oral  contract  for  the  pnrdiaae  of 
the  land  and  possession  and  improvements  pur- 
suant thereto. 

[Ed.  Note^For  other  cases,  see  Pleading, 
Cent.  Dig.  {  1343;  Dec.  Dig.  «»402.] 

4.  Specific  Pbbfobiuncb  «=>121(3)  —  Pub- 
chase  BT  WlfB— SUFFICIENOT  Or  EVIDENCE. 
In  a  suit  by  a  married  woman  for  specific 
iwrfonnance  of  an  oral  contract  to  sell  and 
convey  land,  evidence  held  to  establish  the  alle- 
gation of  the  complaint  that  she  was  the  pur- 
chaser under  the  contract. 

[Ed.  Note.— For  other  cases,  Me  Specific  Per- 
formance Cent.  Dig.  f  890;  Dec.  Dig.  «s» 
m(3).] 

6.  Veitdob  ASJy  Pubobaseb  «es>22  —  Pobses- 

BION— ^BLXCnON . 
Where  a  purchaser  takes  possesdon  of  land 
by  an  Indicated  boundary,  his  right  to  the  prenir 
ises  vests  upon  the  selection. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Di^.  S  27;  Dec.  Dig.  «s>22.] 

6.  Specific  Pebfobicancb  «s»32iC3)  —  Obal 

AQBEEUENT— MUTUAUTT. 

Mutuality  most  exist  when  the  aid  of  the 
court  is  Invoked  to  enforce  the  rights  of  the  par- 
ties to  an  oral  contract  for  the  sale  of  land,  and 
where  a  recovery  of  the  consideration  and  the 
execution  of  a  deed  could  have  been  granted 
to  cither  party  when  salt  was  begun,  the  oral 
contract  was  not  wantbig  for  mutuality. 

[Ed.  Note.— F»  otiier  cases,  see  Spedfle  Per- 
Iformaaoe,  Cent.  I^.  H  93-^;  Dec.  Dig.  «s» 

82(3).] 


7.  Specific   pEBFOBUAifoi    CsalS  —  Oum. 

AOBimnEKiy-BaTOPFEL. 

A  married  woman  should  not  be  denied  spe- 
cific performance  of  an  oral  contract  to  sell  land 
because  she  permitted  her  husband  to  bold  the 
legal  title  in  trust  for  her,  where  defendants  did 
not  rely  upon  the  husband's  apparent  legal  titla 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  K  26-28,  87;  Dec.  Dig. 
^12.] 

8.  doweb  ^»46(^  —  ifobtqaob  —  e^teot  — 
Statute. 

Under  L.  O.  Ll  8  7289,  rdatlng  to  dower 
in  land  mortgaged  for  purcbase  money,  the  fact 
that  a  married  woman  made  no  contract,  bar- 
ring her  inchoate  right  of  dower,  when  plain- 
tiff took  possession  and  made  improvements 
under  an  oral  contract  with  her  husband,  was 
of  no  consequence,  where  she  afterwards  joined 
her  husband  in  executing  to  defendants  a  pur- 
chase-money mortgage,  as  the  foreclosure  of  that 
lien  and  a  sale  of  the  premises  under  the  decree 
concluded  all  the  estate  she  had  in  Uie  realty. 

[Ed.  Note.— For  other  cases,  see  Dower,  Ceat. 
Dig.  IS  147,  148;  Dec  Dig.  «=^^.] 

9.  MOBTOAQBS  «3»535(3)— FOBBCLOBDB>-PUB- 
OHASE  BT  MOBTOAGEB— TiTIA. 

A  morteagee,  purchasing  at  a  sheriff's  sale 
with  knowledge  of  plaintiff's  prior  equity  in 
land  as  purchaser  in  posseBsion  under  an  oral 
agreement  with  the  mortgagor,  acquired  no 
greater  estate  than  the  mortgagor  held. 

[Ed.  Note.— For  other  cases,  see  Morteagee^ 
Cent  Dig.  |  1S66;  Dec.  Dig.  ^S36(^J 

In  Banc.  Appeal  from  Circuit  Court, 
UmatUla  County;  Gilbert  W.  Phelps,  Judge. 

Suit  in  the  nature  of  &  cross-bill  in  equity 
by  Mrs.  Georgia  A.  8klnn<v  against  Leroy 
W.  Furnas  and  wife  and  others,  defended 
only  by  the  named  defendants.  Decree  for 
plaintiff,  and  the  named  defendants  appeaL 
Decree  affirmed. 

This  is  a  suit  by  Mrs.  Georgia  A.  Skinner 
against  Leroy  Furnas  and  Grace  M.,  bis  wife, 
J.  H.  Beld  and  Genevieve,  his  wife,  and  the 
Umatilla  Project  Orchard  Lands  Company,  a 
corporation,  to  enforce  the  specific  pertorm- 
ance  of  an  oral  agreement  to  convey  real 
property.  Mr.  Furnas,  being  the  owner  in 
fee  of  the  southwest  quarter  of  the  north- 
west quarter  of  section  11,  In  township  4 
north,  range  28  east  of  the  Willamette  meridi- 
an, near  Hermlston,  Or.,  on  October  1,  1910, 
with  his  wife  conveyed  such  tract  of  land  and 
other  real  property,  containing  In  all  320 
acres,  to  Mr.  Reld,  who  was  to  discbarge  a 
mortgage  of  $2,500  on  the  premises.  The 
latter  paid  a  substantial  part  of  the  consid- 
eration, and  evidenced  the  remainder  by  three 
promissory  notes  of  $10,000  each,  respective- 
ly maturing  on  the  1st  day  of  October  each 
year  thereafter,  with  Interest  at  7  per  cent, 
from  date,  and  to  secure  the  payment  there- 
of he  and  his  wife  at  the  same  time  executed 
to  Mr.  and  Mrs.  Fomas  a  mortgage  of  the 
entire  property.  About  November  1,  1910, 
at  the  solldtatlon  of  W.  H.  Skinner,  the 
plaintiff's  husband,  Reid,  in  rausideration 
of  $450,  to  be  paid  when  a  deed  was  executed, 
agreed  to  sell  and  convey  a  strip  at  land  out 
of  the  southeast  cmner  ot  the  40-«cre  tracts 
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pATtleolulr  dflBdM,  petMMlon  ^  which 
amall  piece  was  taken,  a  bonse  IniUt  thereon, 
and  other  Impnranenta  were  made  thereto, 
oostlnc  about  UjXKk  field  and  his  wife 
thereafter  executed  to  the  DmatUla  Project 
Ordbard  Lands  Oompaiv,  a  coriKwaOon,  a 
quitclaim  deed  of  an  tb^  Interest  In  and 
to  the  northwest  quarter  oC  section  11,  In 
the  township  and  range  mentlcmed.  Default 
was  made  In  the  payment  of  the- promissory 
wtfes,  whorsopMi  the  mortgage  securing  ttiem 
was  foreclosed,  In  whkih  suit,  with  others, 
Mr.  Bkbmer,  Irat  not  his  wife,  was  made  a 
party  defenduit.  At  a  sale  under  the  decree 
Furnas  and  his  vlf^  (m  February  14,  1914, 
became  tbe  purdiasers  fin:  the  anunmt  of  the 
debt,  coats,  vtc  They,  on  March  27,  1915, 
commenced  an  action  against  Mr.  Skinner 
alOBAk  to  recover  tbe  powowion  of  tbe  small 
tract  on  which  the  house  was  built  He  filed 
an  answer  In  that  action,  denying  the  aver- 
muti  <tf  the  ooBU)lalnt^  and  tm  a  swarate 
defense  alleging  that  he  was  not  then,  nor 
bad  he  erer  been.  In  possession  of  tbe  de- 
manded premises,  nor  did  he  claim  any  title 
or  'interest  ther^  or  right  .thereto^  The 
reply  put  in  issue  the  allegations  <^  new  mat- 
ter in  the  answer,  and  the  cause,  being  tried, 
resulted  In  a  verdict  and  Judvnient  in  favor 
<tf  Mr.  Skinner,  whldi  determination  has  be- 
come flnaL  Thereafter  Furnas  and  his  wife 
commenced  against  Skinner  another  action. 
In  which  hl8  wife  was  Joined,  to  recow  pos- 
session of  the  small  tract.  An  answer  hav* 
ing  been  filed  in  that  actl«ni,  Mrs.  Skinner, 
as  plaintiff,  commenced  this  suit  in  the  na- 
ture of  a  cross-bill  in  equity,  setUng  forth 
the  facts  herdnbefore  stated,  and  averring 
that  about  November  1, 1910,  she  "purchased 
from  said  3.  H.  field"  a  tract  of  land,  hegln- 
nlng  at  a  point  where  ttie  north  line  of  lUdge- 
way  street  in  the  town  of  Hermlstw  inter- 
sects the  east  boundary  of  the  southwest 
quarter  of  the  northwest  quarter  of  section 
11,  township  4  north,  range  28  east,  and 
running  thence  north  200  feet,  thence  west 
180  feet,  tbence  sooth  200  feet,  to  the  north 
line  of  Rtdgeway  street,  and  thence  east  180 
feet  to  the  place  of  beginning.  **That  there- 
upon tiie  plalntifl  entered  into  tbe  Immediate 
possession  of  the  said  i^ece  or  parcel  of  land, 
and  has  ever  since  remained  in  the  quiet, 
peaceable  and  undisturbed  possessloQ  tbere- 
ot"  Tbe  complaint  details  the  improvements 
so  made  upon  the  premises,  and  avers: 

'That  thereafter  plaintiff  learned  defendant 
field  coold  not  make  pletntiff  a  good  and  nuflS- 
dent  deed  of  conveyance,  and  this  plaintiff  caus- 
ed tbe  said  Grace  M.  Furnas  and  the  said  Lwoy 
w.  Fames  to  be  notified  of  the  purchase  of  the 
said  tract  land  from  tiie  said  J.  H.  field, 
and  lhat  the  pnndiaBe  pries  bad  not  besa  paid.** 

Tbat  the  UmatlUa  Pn^eet  Onfluurd  Lands 
Company  sseured  its  deed  with  knowledge  of 
the  ^atntMfs  pnsucsnton  <tf  a  small  part  of  Its 
land  and  of  her  rights  ther^o,  and  ttiat  Fur- 
nas and  wife,  upon  the  sale  of  the  entire 
lands  unda:  tbe  decree  of  foredosnre,  took 
tbe  naked  .1^  title  of  the  disputed  tract 
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with  knowledge  that  tbe  plalnttfl  was  In  the 
possession  thereof  and  had  placed  valuable 
and  pcmianent  imioovanents  tbenmL.  With 
tbe  filing  of  the  complaint  bereba  the  plaln- 
ttfC  deposited  with  the  derk  of  the  trial  court 
gi69  and  interest  at  7  per  cent  per  annum 
from  November  1,  1910,  amounting  to  9615, 
for  the  boieflt  of  tbe  persons  who  might  be 
entitled  thereta 

The  defendants  field  and  his  wife  and  the 
Umatilla  Project  Ordiard  Lands  Company, 
having  beei]|  duly  served  with  process  In 
this  salt,  each  failed  to  appear  or  answer. 
The  defendants  Furnas  and  his  wife  demur- 
red to  flie  con^daint  on  the  ^vond  that  tt 
did  not  state  Hacts  sufficient  to  ooostitnte  a 
canae  of  suit  The  dmnnixer  was  overralsd, 
whereapoQ  they,  alone  answering,  denied 
the  material  avannaitB  of  the  complaint, 
and  for  a  further  defense  alleged  that  about 
Jumary  1,  IftU,  Mr.  SkSaaiue  songSit  to  en- 
ter IxOo  an  agreement  with  Mr.  fidd  to  pur- 
dtose  a  small  tract  of  land;  that  they  could 
not  omcur  in  the  boundaries  nor  as  to  tbe 
purchase  price,  and  thereupon  Skinner  began 
tbe  erection  of  tbe  dwelling  and  the  making 
of  the  improvonenttf— 

"without  any  omtract  or  agreement  with  the 
said  J.  H.  Keid  *  *  *  and  without  the 
knowledge  or  consent  of  these  defendants  or  ei- 
ther of  them.  •  •  •  mat  the  said  plaintiff 
never  at  any  time  had  tbe  s<^  possssslon  or  sc^ 
occupancy  of  llie  said  prendses,  or  any  part 
thereof,  and  never  ezpenoed  any  moneys  or  plac- 
ed any  improTementa  upon  said  tract  of  land, 
nor  performed  anything  with  respect  thereto, 
exicifit  to  reside  In  said  house  as  the  wife  M  the 
said  W.  H.  SUnner.** 

The  reply  put  in  Issue  the  averments  of 
new  matter  in  the  answer,  and  further  al- 
leged Qiat  Furnas  and  bis  wife  ought  to  be 
estopped  to  aver  or  prove  that  Mr.  Skinner 
claimed  to  he  the  owner  of  tbe  demanded 
premises,  for  that  the  Jndgmrait  rendered  in 
his  favor  in  tbe  first  ejectment  action  had 
condusively  determined  tbe  matter  to  the 
contrary.  The  cause  was  thereupon  tried, 
resulting  in  a  decree  as  prayed  for  in  tbe 
complaint,  awarding  tbe  m(mey  so  deposited 
to  Fursas  and  bis  wife,  and  requiring  them, 
within  30  days,  to  execute  to  Mrs.  Skinner  a 
good  and  suffldent  deed  of  the  premises,  and 
that  in  default  thereof  the  decree  stand  as 
and  for  a  conveyance  of  the  tract  ot  land  in 
dispute.  From  this  decree  Mr.  and  Mra. 
Furnas  appeal. 

J.  H.  Raley,  of  Pendleton  <Ba1^  ft  Baley, 
of  Fendletcm,  on  the  teief),  fbr  appellants. 
JasL  A,  Fee  and  Alger  Fe^  botb  of  Pendla> 
ton,  for  respondent 

MOOBB,  a  J.  (after  stating  Ow  facts  as 
abov^.  Invoking  the  doctrine  announced  In 
Barrett  v.  Sdileicb,  87  Or.  018,  617,  62  Paa 
7!^  where  It  la  said: 

"Tfce  parol  agreement  to  cfmrey  real  property 
is  tbe  foundation,  and  the  part  perfonnaDce 
thereof  by  the  purchaser  Is  the  superstructure* 
whidi,  considered  as  a  unto,  snthorlses  a  court 
of  equity  ivedfioally  t«  eamoe  the  oonteaet^ 
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—It  U  BBtnttlndd  tt7  appeUant^  oovnael  tbat, 
tbe  complaint  bavlng  failed  to  aver  that  a 
panA  acreraunt  to  pnrctwae  the  tract  of 
land  was  eTer  (xmsummated,  or  that  parsuant 
to  the  terms  of  any  contract  possession  of  the 
pr«inisea  was  taken  and  ImpTOvementa  were 
made,  the  Initiatory  pleading  does  not  state 
facts  sufficient  to  constttate  a  cause  of  suit, 
and,  this  being  so,  an  error  was  committed  In 
overruling  tbe  demurrer  Interposed  on  that 
t^ooiid,  which  mistake  was  not  cured  by 
answer  lug  over.  It  Is  argned  by  plaintllTs 
counsel  that  the  use  ot  the  word  "purchase" 
la  the  prlouuT  pleading  implies  the  consum- 
matl<»i  of  an  agreem^  by  the  vendor  to  sell, 
and  tbe  purchaser  to  boy,  property,  and  tha.% 
having  allied  a  pnnchaae  of  the  land,  and 
"that  thereupon  the  plaintiff  entered  into  the 
Immediate  poBseaaion*'  thereof,  reasonaUy 
■hom  tiu^  poflseBston  vas  taken  pursuant  to 
Uie  'tenuB  cC  the  cootract,  and*  such  being 
the  case,  the  complaint  la  sufficient  In  these 
particulars.  Xn  snnmrt  ot  the  legal  principle 
thus  asserted  reliance  la  placed  upon  the  case 
of  Cautwell  t.  Barker,  82  Or.  12,  124  Pac 
264,  where  In  a  statement  of  tbe  facts  lnv<Av- 
ed  It  is  said: 

"On  July  14,  l&ll.  plaintiff  commenced  tiila 
suit  agalost  Barker  ana  wife  to  compel  spedflc 
perforBinnce  of  a  contract  of  sale  of  certain 
town  lots,  alleging  that  in  October,  1907,  defend- 
aDts,  by  a  verbal  contract,  sold  to  plaintiff  lota 
fi  and  6,  in  block  30,  of  Condon  and  Cornish's 
addition  to  Oondon,  Or.,  for  the  agreed  price  of 
$ijOO;  that,  immediately  upon  the  purchase, 
plaintiff  entered  into  possession  of  the  lots  and 
expmded  $280  in  erecting  an  additional  build- 
ing thereon;  and  that  he  has  remained  in  exclu- 
sive possession  as  owner  thereof,"  etc. 

An  examination  of  the  printed  abstract  in 
that  case  shows  that  paragraidi  2  of  the  com- 
plaint reads: 

"That  on  or  about  the  month  ot  October,  1907, 
tbe  defendants  W.  L.  Barker  and  Annie  L. 
Barker,  by  a  verbal  contract  of  the  last-named 
date,  sold  and  delivered  possession  of  the  abov»- 
deacnbed  premises  (referring  to  the  preceding 

Earagraph  of  the  complaint)  to  the  plaintin 
erein,  under  said  contract,  and  he,  the  plaintiff, 
has  continued  in  poesesslon  of  said  premises 
from  that  time  untu  tbe  present,  and  has  made 
valuable  improvements  thereon,  and  has  ever 
since  held  possession  as  the  exclusive  owner  at 
said  property."    277  Or.  Briefs,  11& 

It  wlU  thus  be  seen  the  complaint  in  the 
cause  mentioned  substantially  alleges  that 
possession  of  the  lota  was  delivered  by  the 
defendants  to  the  plaintifT  pursuant  to  the 
terms  of  tbe  oral  agreement  An  examination 
of  tbe  Btatonent  of  facts  in  the  case  relied 
upon  will  show  tbat  tbe  excerpt  hereinbefore 
set  forth  is  not  Indicated  In  tbat  opinion  by 
quotation  marks. 

[1]  It  la  possession  of  real  property,  and, 
when  any  relation  of  affinity  or  conaanigulni- 
ty  exists  between  tbe  parties,  also  the  im- 
provements made  upon  tbe  land  by  the  pur- 
chaser, pursuant  to  the  terms  of  an  oral 
agreement  with  tbe  vendor  to  sell  and  convey 
the  premises,  tbat  takes  the  case  out  of  the 
statute  of  frauds  and  authorizes  a  court  of 
equity,  in  a  suit  iauUtuted  for  that  purptwe. 
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to  decree  a  Bpedflo  petAiilmante  of  tba  eoa- 
tract 

[2]  Since  the  agreonent  and  Ite  part  peiv 
formanoe  are  tlie  essential  prerequlsltea  to 
be  estabUahed  by  erldeoice  at  the  trial,  it 
is  necessary  to  ttie  maintenance  <kC  a  suit  of 
thia  kind  that  the  complaint  should  set  f6rth 
the  oral  contract,  and  also  all^e  that  pursu- 
ant to  Its  terms  poawaslon  of  tbe  pruolBeB  was 
taken  by  the  purdiaser,  and.  If  the  paitiea 
are  r^ted,  that  the  latter  has  nnde  Improve 
meuts  upon  tbe  land.  Barrett  v.  Scblelch,  3T 
Or.  618, 62  Pac.  702 ;  Zeuske  v.  Zeuske,  62  Or. 
46,  124  Pac.  20S ;  Thayer  t.  l^yer.  69  Or. 
138.  138  Pac.  478.  A  tenant  in  poasessUm  at 
real  pnqmrty  under  a  written  lease,  which 
grants  hlra  a  privilege  to  pundiase  the  prem* 
Ises,  may,  when  the  option  is  accepted  within 
the  time  and  iqKm  the  terms  spedfled,  meliw 
tain  a  salt  for  ipeelflo  perConnKDce  ot  the 
cwtaact  without  diangeof  posseselnL  House 
T.  Jackson.  24  Or.  89,  82  Pac  lOST;  MerrlU 
v.  Hexter,  02  Or.  188, 94  Paa  STS,  86  Faa  8BS. 
In  these  Instances  it  was  the  writing  that 
took  the  cases  out  of  the  statute  of  frauds. 

In  Altkm's  Heirs  t.  Tonng,  12  Pa.  16,  24, 
in  ^teoldng  of  the  acts  of  part  perfbrmance 
which  will  take  an  oral  agreement  relating  to 
land  out  of  the  statnte  of  frauds^  Mr.  Justice 
Rogers  remarks: 

"Tbat  in  order  to  constitute  a  good  title  by 
parol  the  possession  must  be  contemporaneous 
witb,  or  immediately  consequent  on,  the  con- 
tract, and  in  pursuance  of  it,  and  that  these 
facts  must  be  established  by  dear,  precise,  and 
satisfactory  evidence." 

The  importance  of  taking  possession  of 
real  property,  pursuant  to  the  terms  of  an 
oral  agreement  to  sell  and  convey  land,  ie 
illQStrated  by  the  decision  In  Boberts  v. 
Templeton,  48  Or.  65,  80  Pac.  481.  See,  also, 
the  very  extended  notes  to  thia  case  In  8  L. 
R.  A.  (N.  S.)  790. 

[3]  In  the  case  at  bar  the  complaint  does 
not  allege  that  the  plaintiff  took  possession 
of  the  demanded  premises  pursuant  to  the 
terms  of  any  agreement  oral  or  otherwise;. 

It  will  be  kept  la  mind,  however,  tbat  the 
answer  substantially  avers  the  entry  up<»i 
and  possession  of  the  land  by  W.  H.  Skinner 
were  taken  and  held  without  any  contract  or 
agreement  with  Mr.  Reld  or  any  one  for  tbe 
purchase  of  the  land,  and  without  the  knowl- 
edge or  consent  of  either  Mr.  or  Mrs.  Fumaa, 
which  allegation  was  controverted  by  tbe 
reply.  After  the  demurrer  was  overruled, 
tbe  allegati(His  of  the  answer  hereinbefore 
quoted  gave  the  plaintiff  by  her  reply  the 
opiwrtunity  to  offer  evidence  to  sutwtantiote 
the  Issue  as  to  the  making  of  the  oral  con- 
tract with  Reid  for  the  purchase  of  the  tract 
of  land,  and  tliat  parsuant  to  the  tame  <j£ 
tbat  agreement  possessioa  at  the  innmises 
was  taken  and  Improvemmts  thereon  were 
made.  If  tbe  oontroversy  raised  by  tbe  re- 
ply had  been  stated  as  new  matter  in  tfa^ 
^eadtii«  aod  net  as-  a  dmlal  of  liie  arav 
ments  of  tbe  answer,  there  would  have  been 
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avermeBts  of  the  complaint  Hayee  t.  Ste- 
pheiUB,  88  Or.  012,  68  Pa«;  TaOv  M  Fae;  819; 
OnwB  Orde  Oo.  t.  Brown.  89  Or.  266,  6i 
Faa  4S1 ;  Kteman  t.  Krati,  48 :0r.  474,  60 
Pac.  1027,  70  Faa  506;  ^om  t.  lavealey,  44 
Or.  001,  75  Pac.  1007;  Pioneer  Hardware 
Co.  T.  Farrln,  55  Or.  GOO,  107  Pac.  456.  If, 
fhorefore,  the  averments  of  the  complaint 
are  Insufficient  In  thg  respects  "mentioned, 
tike  new  matter  In  tbe  anaww  walTtfd  the 
defects  In  these  particnlars. 

[4]  It  Is  maintained  that  the  testimony  re- 
o^ved  was  insnflteient  to  establish  the  alle< 
gations  of  tbe  complaint  that  Mrs.  Skinner 
was  the  parchaser  of  the  tract  land  under 
the  oral  contract  to  conv^,  and,  this  being 
80,  an  error  was  committed  in  decre^ng  her 
the  relief  sought  Evidence  of  many  circum- 
stances was  given  by  defendants'  couns^ 
tending  to  prove  that  Mr.  Skinner  was 
named  as  the  grantee  in  several  conveyances 
of  real  property  as  to  which  deeds  his  wife 
testlQed  he  beld  the  legal  title  hi  trust  for 
her,  which  sworn  declaradons  are  corrob- 
orated by  the  testimony  of  her  husband. 
Thus  it  appears  he  owned  in  his  own  right 
an  undivided  one-fourth  of  a  part  of  the 
town  site  of  Hermiston,  Dr.,  and  also,  beld 
the  legal  title  to  an  equal  interest  la  the 
some  real  property  la  trust  for  his  wife.  It 
also  appears  that  at  a  school  meetiog,  htid 
Id  that  town,  at  wlilcb  assembly  there  was 
quite  a  rlvaliy  between  different  sections  of 
the  district  respecting  local  matters,  Mrs. 
Skinner's  right  to  vot«  was  challenged  on 
the  ground  that  she  was  not  a  Qualified  elec- 
tor, but  upon  Mr.  Skinner's  declaration  that 
she  was  the  equitable  owner  of  an  interest 
in  the  town  site  she  was  allowed  to  vote. 
Mr.  Skinner  was  also  named  as  the  grantee 
in  a  conveyance  of  land  which  was  exchang- 
ed fOT  lumber  that  was  used  In  building  the 
house  on  tbe  disputed  premises,  but  he  testi- 
fied that  as  to  such  premises  he  beld  the  le- 
gal title  in  trust  for  his  wife.  One  circum- 
stance seems  to  discredit  bis.  testimony,  and 
that  is  the  new  house  was  insured  In  his 
name.  In  explaining  this  matter,  however, 
he  states  upon  oath  that  the  policy  was  thus 
issued  by  mistake  of  the  agent 

The  testimony  shows  that  Mrs.  Skinner 
owned  a  desert  land  <dalm  near  Hermlston, 
which  il^t  she  sold,  expecting  to  use  the 
money  as  It  matured  under  the  terms  of  the 
agreement  In  oompletinc  tbe  new  house  and 
in4»roi4ni;  the  tract  of  land  she  had  agreed 
to  pnrdiase.  She  was  disappointed  In  the 
collection  of  the  money  thus  due  her  and 
was  obUsed  to  resort  to  ezpedleots  In  order 
to  meat  tbe  paymmt  of  ber  obUgatfons. 
She  with  her  husband  borrowed  from  the 
Hermlston  Bank  &  Trust  Company  ^Z^TW 
and  11,406,  respectively,  pursuant  to  an 
acreemeot  that,  If  demanded,  labe  would 
give  as  secorlty  a  mortgage-  of  her  deottt 
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9.  H.  BeU,  hafinr  tsatUM  tbat  «400  was 
agreed  ' upon  as  tlie  enaldenrtloD  to  be-'paltt 
for  the  tract  of  land  desired,  aud  that  prior 
to  oomdudlnc  tbe  bargain  therefor  he.  walk- 
ad  0  w  tbe  premlM  wlUt  tbe  i^alntuni  hna- 
bond,  was  asked: 

"Didn't  Mr.  Skinner  state  to  yon  at  the  time 
of  that  purchaBe,  Mr.  Reid,  that  the  land  was 
being  purchased  as  a  home  for  Mrs.  Skinner, 
and  the  lots  miiat  be  satisfiactory  to  her,  or 
words  to  that  efFect?" 

The  wltuess  answered:  "Yes,  sir."  Not- 
withstanding the  circumstances  adverted  to, 
it  Is  believed  Mr.  Skinner  was  acting  as  the 
agent  of  bis  wife,  and  not  on  hie  own  ao- 
coDQt,  when  he  negotiated  with  Mr.  Beld,  the 
then  owner  of  the  entire  lands,  for  tbe  pur- 
chase of  the  small  tract ;  that  she  then  had 
reason  to  believe,  and  did  believe,  that  from 
tbe  proceeds  of  tbe  sale  of  her  desert  claim 
she  would  receive  a  sufficient  sum  of  money 
with  which  to  pay  for  tbe  land  in  question 
and  to  put  up  the  buildings  and  make  Im- 
provements  thereon. 

[1]  It  Is  Insisted  that  no  agre«nent  was 
reached  respecting  the  boundaries  of  tbe 
land  was  to  sell  and  convey,  and  hence 
an  error  was  committed  in  granting  the  re- 
lief decreed.  The  testimony  shows  that 
prior  to  condndlng  the  oral  agreement  Mr. 
Beld  went  to  the  southeast  corner  of  the 
small  tract  desired,  and  pointed  out  the  par- 
ticular land  Invc^ved,  one  boundai^'  of 
whldi  might  possibly  be  ^rtened  to  coin- 
cide with  tbe  line  of  an  alley  wh^  the  larger 
premises  were  surveyed  and  platted  into  lots 
and  blocks  which  has  never  been  done.  It 
also  ai^ears  that  with  his  knowledge  and 
consent  Mrs.  Skinner  took  possession  of  the 
parcel  of  land  so  indicated,  and  improved  it 
to  the  extent  of  the  boundaries  thus  designat* 
ed.  When,  nnder  such  circumstances,  the 
purchaser  takes  possession  of  land  by  an  in- 
dicated boundary,  his  right  to  the  praises 
vests  upon  the  selection.  1  Dembltz,  Land 
Tiaes,  86;  Richards  v.  Snider,  U  Or.  107.  8 
Pac.  177;  Quillaume  v.  E.  S.  D.  Land  Co.. 
48  Or.  400,  86  Pac.  883,  88  Pac.  686:  Purinton 
r.  Northern  III.  R.  Co.,  46  IlL  207.  No  ei^ 
ror  was  committed  in  this  respect 

[I]  It  is  maintained  that  the  alleged  oral 
agreement  was  not  mutual,  and  for  that  rea- 
son an  error  was  committed  in  decreeing 
specific  performanoe.  In  Brown  v.  Monger, 
42  Minn.  482,  44  N.  W.  619,  a  headnote  on 
this  subject  reads: 

"In  order  that  specific  performance  of  an 
agreement  for  the  sale,  exchange,  or  conveyance 
(nf  land  be  decreed,  it  is  not  absolutely  essential 
that  there  be  mntualit?  of  remedy  ab  initio. 
But  the  mutual  enforcement  of  tixe  contract 
should  he  practicable  when  spedfic  performauce 
is  adjudged.  Tbe  court  should  then  be  able  to 
enforce  by  its  decree  all  of  the  terms,  in  ptssen- 
ti;  should  have  the  power  to  supervise  tba  ^er- 
formance  of  the' contract  by  each  of  the  parties, 
and  in  all  of  its  parts." 

Another  part  of  a  headnote  to  that  case  Is 

as  follows: 

"The  legal  principle  that  contracts  must  be 
mutual  does  not  mean  that  each  party  must  be 
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entitled  to  the  same  remedy  for  a  breach  by  'the 
other.  There  must  be  mutually  trf  oblieatioa, 
but  not  aeceas&rily  mutuality  oC  remedy. 

See,  also,  House  t.  Jackson.  24  Or.  89,  82 
Pac.  lOS^;  Cooper  r.  THomason,  80  Or.  161, 
45  Pac  296;  West  v.  Wasblngtmi  By.  Ca* 
49  Or.  486,  90  Pac.  696.  Matuallty  most  ex- 
ist whai  the  aid  of  a  coort  Is  Inroked  to 
protect  and  enforce  the  zlgbts  of  the  parties 
by  Its  decree;  and,  as  a  nconry  of  tbe  con- 
stderatlott  and  the  execatlon  of  a  deed  conid 
have  been  granted  to  either  party  when  this 
suit  was  Instituted,  tbe  oral  oootract  was 
sufflctent  In  this  particular. 

[7]  Mcdther  He.  nor  Mrs.  Fnma^  relying 
upon  Mr.  SJdnner'a  apparent  legal  title  In  or 
to  the  real  pn^rty  which  he  asserts  he  held 
In  trust  for  bis  irife,  permitted  blm  to  be- 
come.a  debtor  upon  falOi  In  sudi  credit,  aiut. 
this  being  80,  Birs.  Skinner  should  not  be 
drailed  lui  enrdse  of  her  legal  right  to  Q>e- 
dfle  performanoe  of  Uie  oral  oontract  to  con- 
vey the  land,  beeaose  she  had  sui^  omfldeaoe 
In  her  bmband  as  to  allow  blm  to  hold  In 
tnist  for  her  the  legal  title  to  her  pnvorty. 

[I]  No  contract  i^pears  to  have  been  made 
with  Mrs.  Beid.  wh^rddy  her  Indioate  right 
of  dower  to  tbo  land  inToIved  in  this  suit 
was  barred  when  Mrs.  Skinner  took  posses- 
sion of  the  premises  and  made  sndi  valu- 
able and  permanent  improvements  thereon. 
Any  failure  In  this  respect,  however,  is  now 
of  no  conseqaeiice,  for,  Mrs.  B^d  having 
Joined  her  husband  In  e»cntlng  to  Mr.  and 
Mrs.  Furnas  a  purdiase-money  mortgage,  the 
foreclosure  of  that  lien  and  the  sale  of  the 
premises  under  the  decree  effectually  oon<dud- 
ed  all  possible  estate  Mrs.  had  in  the 
real  property.  L.  O.  L.  S  7289;  14  Qyc.  952; 
Bfansfleld  t.  Hodgdon.  147  Mass.  804,  IT  N.  B. 
644. 

Ct]  Mr.  and  Mrs.  Furnas,  the  purchasers  at 
0ie  sheriff's  sale,  though  they  may  have  been 
restored  to  their  original  estates  as  to  all 
the  land,  exc^t  the  small  tract,  took,  as  to 
the  latter  strip,  only  the  naked  legal  title. 
May  V.  Emerson,  52  Or.  262,  96  Pac.  454,  16 
Ann.  Cas.  1120;  Cantwell  v.  Barker,  62  Or. 
12,  124  Pac.  264.  They  took  witii  knowledge 
of  the  plaintiff's  equity,  and  hence  acqnlred 
no  greater  estate  than  Reld  held.  Dlmmlck 
T.  Rosenfeld,  34  Or.  101.  65  Pac.  100;  Jen- 
nings V.  Lentz,  50  Or.  483,  93  Pac.  32T,  29 
L.  R.  A.  (N.  S.)  584;  Smith  v.  Farmers'  & 
Merchants'  Nat  Bank,  07  Or.  82,  110  Pac. 
410. 

The  11^  created  by  the  mortgage  of  the 
mtire  320  acres,  executed  by  Mr.  and  Mrs. 
Furnas  to  secure  the  payment  of  $2,500,  for 
water  rights  appurtenant  to  the  premises, 
waa  not  disturbed  by  the  decree  rendered 
herein,  nor  could  it  have  been,  for  that  mort- 
gagee was  not  made  a  party  to  this  suit 
If,  however,  Mrs.  Skinner  Is  compelled  to  pay 
any  part  of  that  sum,  she  can  be  subrogated 
and  enforce  the       against  the  remainder  of 


the  land;  after  a  merser  as  to  ber  separate 

tract 

A  careful  examination  of  the  testimony 
leads  to  the  oondMlon  that  Uie  decree  tfunUd 
be  affirmed;  and  It  la  ao  (»dered. 


FIRST  NAT.  BANK  OF  PORTLAND  t. 
jCOITBTRIOHT  et  aL 

(Suprane  Court  vl  Oregon.    D«a  27.  1916.) 

1.  FrAUDULEMT     CoKVETANOfiS  «=3277(2)— 
BOBDBN  OF  PBOOF. 

Where  a  ddHor  conveys  snbstautially  all 
his  estate  to  a  near  relative,  ostensibly  to  sat- 
isfy bis  debt  to  the  latter,  in  a  suit  by  credi- 
tors to  set  aside  a  deed  for  fraud,  the  grantee 
mnBt  eatabUsh  clearly  that  there  was  a  valu- 
able ctmsldaratiiM)  therefor. 
_  [Bd.  Note.— For  other  cases,  see  Frandnloit 
Conveyances,  Cent  Dig.  1  818;  Dec;  Dig.  «s» 
277(2).] 

2.  iHiraxsv  «s>59(D— CoHPDTAxioN— Pax- 
TiAL  PAimiraa. 

'Ilie  rule  for  casting  interest,  where  partial 
payments  have  been  made,  is  to  apply  the  pay- 
ment, in  the  first  place,  to  tbe  discnarge  (tf  the 
interest  then  due.  If  tbe  payment  exceeds  the 
interest,  the  surplus  goes  towards  discharging 
the  principal,  and  the  subsequent  interest  is  to 
be  computed  on  a  balance  of  principal  remain- 
ing due.  If  the  payment  be  less  than  tbe  in- 
terest, the  surplus  of  the  interest  must  not  be 
taken  to  augment  the  princi^:  but  interest 
continues  on  the  former  principal  until  the  pe- 
riod when  the  payments,  taken  together,  ex- 
ceed the  interest  due,  and  then  the  surplus  is  to 
be  applied  towards  discharging  the  principal, 
and  interest  Is  to  be  computed  on  the  balance  as 
aforesaid. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent.  Dig.  <  182;  Dec.  Dig.  «»69(1).] 

8.  MoBTOAOKs  «=»7— Tsuffi  Dekd. 

Wbwe  land  is  transferred  to  a  trostee  to 
secure  a  loan  from  a  bank,  it  is  to  be  treated 
as  a  mortgage,  and  foreclosed  only  in  the  stat- 
utory manner, 

[Eld.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  f  6;  Dee.  Dig.  «s=>7.] 

4.  MoBTGAOES  *=»20ft— Duty  of  TBtTBm 
Unobk  Tbust  Dbbd— Fobeclosubb. 
The  certni  may  call  uptm  tbe  trustee  to 
foreclose  such  mortgage  by  appropriate  legal 
proceedings,  and  apply  the  proceeds  to  the  debt 
or  the  jodgmeat  In  which  the  debt  has  been 
merged. 

[Ed.  Note.— Fot  other  Mortgages, 
Cent  Dig.  SS  466-468 ;  DeoKg.  ^2091 

6.  MOBTOAGES  4=»209— FOBM  OF  DBCBKB. 

In  a  creditors'  suit  in  wtiich  plaintiff  was 
tbe  cestui  of  a  deed  securing  its  loan,  and  the 
trustee  of  sudl  trust  and  the  debtor  and  oth- 
ers were  defendants,  the  complaiDt  askins  for 
decree  requiring  the  trustee  to  "sell  and  dis- 
pose" of  the  property  held  by  blm  as  trustee, 
a  decree  would  be  entered  merely  directing  the 
trustee  to  foreclose  the  mortgage  by  appropriate 

firoceedings,  although  the  ^plaintiff  con<xded  that 
t  did  not  seek  to  obtam  strict  or  ordinary 
foreclosure  of  the  cfmvcyance,  since.  In  any 
event  a  decree  directing  the  trustee  to  sell  ai^ 
dispose  of  the  land  would  not  empower  a  sale 
without  suit  to  foreclose  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgagee 
Cent  Dig.  H  46&-468;  DeeTttg.  ^2091 

In  Banc.  Appeal  from  Circiiit  Court  Malt- 
nomab  County ;  6ea  N.  Davis,  Judge. 


«=9por  other  cues  see  same  topic  and  KBT-mrUBBR  In  all  Key-Numbered  Dlsests  mai  Indexes 
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On  nhmtfag.    Vonner  oplalmi  modified 
and  sfflnned. 
Vor  former  opinion,  aee  IBS  Pac.  27T. 

JoseiA  Simon,  of  Portland  (Dolph,  Mal- 
lory,  Simon  &  Gearln,  of  Portland,  on  the 
brief),  for  appellant.  Albert  B.  Rldgway.  of 
Portland  (Rldgway  &  Johnson,  of  Portland, 
and  Morris  U  Courtrlght,  of  Bay  City,  Mich., 
on  tbe  brief)*  for  re^Mmdents. 

HARRIS.  J.  [1 J  On  account  of  the  Impor- 
tance of  this  suit  and  because  of  the  large 
amount  of  money  Involred  in  the  controTecsy, 
a  rehearing  was  granted  in  order  to  afCord 
an  opportunity  to  correct  any  error  that  we 
may  have  committed  in  the  original  opinion 
reported  in  First  National  Bank  t.  Court- 
right,  168  Pac.  277;  and,  after  again  bear- 
ing the  argimienta  of  counsel,  we  have  for 
the  second  time  scrutinized  each  of  the  nu- 
merous business  transactions,  covering  a  pe- 
riod of  about  six  years,  between  Morris  I*. 
Courtright  and  his  son,  Harry  M.  Courtright 
Every  one  of  the  many  letters,  checks,  drafts, 
and  papers  which  were  received  In  evidence 
has  been  examined  with  care,  and  the  testi- 
mony of  all  the  witnesses  has  received  our 
closest  attention,  Id  order  that  we  might,  if 
possible,  discover  the  truth.  We  havo  been 
mindful  of  tbe  fact  that  the  Courtrlghts  are 
father  and  son,  and  therefore  throughout  the 
entire  examination  of'the  record  we  have  ap< 
plied  the  rule  annonnced  in  Marks  r.  Crow, 
14  Or.  383,  13  Pac.  66,  and  again  stated  In 
Wright  T.  Craig,  40  Or.  101, 195,  66  Paa  807, 
800: 

"Where  one  who  Is  in  debt  at  the  time  con- 
vej8  substantially  the  whole  of  his  estate  to" 
a  near  relative,  "ostensiUy  In  satisfsction  of 
his  debt  to  the  latter,  in  a  suit  by  creditors  to 
set  aside  a  deed  tor  fraud,  it  is  incumbent 
upon  the  grantee  to  Establish  by  Batiafaetory 
proof  that  there  was  a  valuable  and  adequate 
ocmslderation  Cor  the  deed;  and,  unless  he  can 
gtve  a  clear  and  precise  account  of  the  items 
ctmstltuting  tb«  aOeged  debt,  a  fraadulwt  In- 
tent wUl  b«  inferred?* 

Because  of  the  fact  that  nearly  all  of  tbe 
pniperty  of  Om  debtor  haa  been  transferred 
to  a  near  relative,  and  practically  no  assets 
ban  been  reserved  to  pay  another  oedltor, 
and  on  aceonnt  of  the  hardi  oonsequencea 
worked  by  that  transfer,  we  bare  thrown  tbe 
aeardillght  of  snspldon  upon  each  leUer, 
dMck,  paper,  writing,  and  transaction  In  or- 
der to  detect  any  possible  fraiHl. 

To  recite  the  evidence  upon  which  our  con- 
clusions are  baaed  would  be  to  perfimn  a 
lengtby,  but  usfdess  and  fmltlen,  task ;  and 
it  ia  therefore  sufficient  to  say  that  tin  evi- 
dence, when  considered  in  Its  entire,  and 
after  b^ng  snbjactad  to  the  severe  test  im- 
posed by  tbe  rule  defined  in  Marka  t.  Orow, 
supra,  satlafles  na  that  Morris  U  COurtright 
WAa  in  truth  a  genuine  creditor  of  Harry  M. 
Court  right,  and  that  they  agreed  that  the 
■OB  was  to  pay  7  per  cent  oo  all  leona  by 
Morris  L.  Oonrtrli^  The  fatber  procured 
matt  of  tbe  money  by  borrowing  from  banks. 


and  Is  oktitled  to  credit  for  all  mow  borrow^ 
ed  from  tbe  banks,  as  well  as  all  amounts 
irMdt  be  was  able  to  supply  witbont  borrow- 
ing. Morris  L.  Conrtrl^t  has  satlsfoctorliy 
shown  that  on  Octob^  7,  1908,  he  assigned 
to  his  son  four  delinquency  COTtlficatea,  ag- 
gregating 9482.27;  and  by  means  of  cbe<^ 
drafts,  d^oslt  slips,  and  the  records  kept  by 
banks  it  is  established  beyond  a  reasonable 
doubt,  even,  that  Hury  M.  Goortrlgbt  re- 
ceived fkom  bis  father,  between  October  7, 
190S,  and  July  6.  1914,  71  different  cash 
Iteni^  ranging  in  amounts  from  HO  to  910,- 
000,  and  aggregating  982,480.02.  Tha  son 
received  from  the  father  tbe  total,  sum  of 
982,862.29  In  cash  and  delinquency  certlfl- 
cates ;  and  this  entire  sum,  leds  9100,  vbidi 
according  to  bis  mm  testimony  Morris  It. 
Courtright  "s^yeT  to  Oie  son  <m  October  7, 
1008,  is  to  be  treated  as  money  loaned. 

Betweea  January  2,  1912,  and  Angnst  2% 
1914.  Hanry  M.  Gonrtrii^  made  46  cash  pay- 
ments to  bis  ffttber,  ranging  in  amounts  from 
930  to  912,00%  and  aggregating  942307.80. 
Tbe  assignment  of  tbe  Cherryman  mortgage 
and  ttie  conveyances  made  on  7,  1914, 
and  JtUy  1,  1914i  may  be  treated  as  pay- 
ments to  tbB  amount  of  iftlfiM;  and  in  ad- 
dition to  this  amount  Morris  U  Courtright 
must  be  ^rged  with  918,000  on  accomit  of 
delinQuency  certificates  whldi  be  bad  re- 
ceived from  his  son  prior  to  Aveust  22, 1914, 
and  tbea  assigned  to  banks  In  Bay  City, 
where  the  certificates  were  still  held,  as  se- 
curity for  money  borrowed  from  those  baiiks. 
Harry  M.  Courtright  borrowed  the  total  sum 
of  982.762.29,  and  repaid  964,001^  during 
the  period  mdlng  August  22,  1U4.  Before 
striking  a  balance  on  tltat  date,  bowever,  it 
is  necessary  to  ascertain  tlte  interest  earned 
by  the  loans  made  by  Morris  U  Gourtri^. 

1%6  borrower  and  lender  agreed  that  the 
moneys  loaned  shonld  bear  Interest  at  7  per 
cent,  but  the  litigants  disagree  as  to  the 
amount  of  interest  earned  at  that  rate.  This 
difference  results  from  the  variant  m^ods 
of  computation  employed,  since  one  party 
has  used  the  method  known  as  the  "mercan- 
tile rule,"  while  the  other  party  has  followed 
what  is  commonly  known  as  tbe  "United 
States  role."  Under  the  mercantile  rule  the 
account  is  stated  calculating  Interest  on  each 
item  of  the  debt  and  allowing  interest  on 
each  payment ;  but  this  method  has  received 
the  approval  of  only  a  few  courts.  22  Cya 
1666.  More  than  a  century  ago.  In  Connecti- 
cut V.  Jackson,  1  Johns.  Cb.  (N.  Y.)  13,  7  Am. 
Dec.  471,  Chancellor  Kent  announced  a  role 
for  computing  interest  where  partial  pay- 
ments are  made,  and  this  method  has  been 
«d(vted  by  most  of  the  courts  In  this  cona>- 
try.  22  C^c.  1664.  Ibis  rule  bas  been  here^ 
tofore  employed  by  us  whatever  it  was  nec- 
essary to  compote  interest  where  partial  pay- 
ments were  made,  and  we  have  therefore 
calculated  the  intereit  due  from  Harry  M. 
Ooortrlght  ftoeordlnc  to  the  united  fitatas 
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rule.  The  fonuola  ptescrlbed  by  Chancellor 
Kent  refids  tbns: 

[2]  "Hie  rale  for  easting  intersBt,  where  par- 
tial payments  bave  been  made,  is  to  apply  the 
payment,  in  the  first  place,  to  the  discharge  of 
the  interest  then  due.  If  the  payment  exceeds 
the  interest,  the  surplus  goes  towards  discharff- 
ing  the  principal,  and  the  subsequent  interest  la 
to  be  computed  on  the  balance  of  principal  re- 
maining due.  If  the  payment  be  less  than  the 
interest,  the  snrplua  of  the  interest  must  not 
be  taken  to  augment  the  principal;  but  interest 
continues  on  the  former  principal  until  the 
period  when  the  payments,  taken  tc^ether,  ex- 
ceed the  interest  due,  and  then  the  snr;>lu8  is 
to  be  applied  towards  diadiarKlnf  the  principal 
and  interest  is  to  be  computed  on  the  balance  as 
aforesaid." 

Calculating  the  Interest  according  to  the 
rule  adopted  here,  the  loans  made  by  MorrU 
U  Oourtright  had  earned  fl2,729.65  during 
the  period  ending  Angnat  22.  1914.  In  addi- 
tion to  the  $15,000  in  delinquency  tax  certifl- 
cfltes  previously  mentioned,  in  July  or  Au- 
gust, 1814,  Horry  M.  Ck>urtright  assigned  to 
his  father  certificates  amounting  to  $20,073.- 
80;  and  hence,  if  a  balance  is  struck  for  the, 
day  ending  August  22,  1914,  It  will  be  seen 
that  Morris  L.  Courtrlght  is  to  be  credited 
with  a  total  sum  of  $95,491.94  and  charged 
with  $84,075.66,  leaving  a  balance  of 
416.28  due  from  Harry  M.  Courtrlght. 

The  plalntlfC  contends,  and  we  shall  as- 
sume, without  deciding,  that  Morris  Li.  Courts 
right  has  admitted  in  his  answer  that  the 
land  conveyed  to  him  on  November  6,  1914, 
was  taken  at  a  price  of  $10,000,  although  the 
evidence  shows  that  Uie  net  value  of  the  real- 
ty does  not  exceed  one-fourth  of  that  sum. 
Even  though  the  land  is  estimated  at  $10,000, 
and  though  no  interest  Is  calculated  for  the 
period  commencing  August  22,  1914,  there  is 
nevertheless  a  balance  of  $1,416.28  due  on 
November  6,  1914,  from  Harry  M.  Courtrlght 
after  the  land,  figured  at  $10,000.  Is  applied 
on  the  balance  of  $11,416.28  carried  forward 
from  August  22,  1914.  The  plaintiff  argues 
that  Morris  L.  Courtrlght  should  be  charged 
with  certificates  amounting  to  $44,831.28,  In- 
stead of  $35,073.80.  Morris  L.  Courtrlght  re- 
sided In  Bay  City,  Mich.,  while  Harry  M. 
Courtrlght  lived  In  Portland,  Or.,  and  the  lat- 
ter aiisigaed  certificates  to  the  former,  who  In 
turn  assigned  them  to  banks  In  Bay  City  to 
secure  money  borrowed.  Whenever  a  certifi- 
cate was  redeemed,  the  son.  wrote  to  the 
father  to  return  the  certificate,  and  when  the 
instrument  was  returned  the  son  would  re- 
ceive the  redemption  money  for  IL  The  con- 
tention made  by  the  plaintiff  takes  no  ac- 
count of  the  certificates  returned  by  Morris 
L.  Courtrlght,  and  for  which  the  son,  and  not 
tiie- father,-  received  the  redemption  money. 
As  we  read  the  record,  Morris  U  Courtrlght 
did  In  fact  receive  certificates  amounting  to 
$44,831.28,  together  with  some  additional  cer- 
tifirates  not  charged  against  him  by  the 
benk ;  but  after  tracing  tbe  conrte  followed 
by  each  certificate, 'as  shown  by  letters,  as- 
signments, and  otber  documents,  we  have  as- 
certelned  that  Ifbrrls  h.  Oonrtalght  should 
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Mily  be  debited  wifli  certificates  rained  at 

$35,073.80  because  all  in  excess  of  that 
amount  were  returned  to  Harry  M.  Court- 
right,  who  received  and  then  used  the  re- 
demption money,  or  sent  It  to  his  father  as 
partial  cosh  payment. 

After  a  critical  examination  of  all  the  tes- 
timony and  exhibits  received  In  evidence,  we 
can  reach  no  other  conclusion  than  that  the 
moneys  received  by  Harry  M.  Courtrlght 
were  loans,  and  that  there  was  a  genuine  re- 
latlfflishlp . of  creditor  and  debtor;  that  the 
cash,  land,  and  certificates  which  were  paid, 
assigned,  or  transferred  to  Morris  L.  Court- 
right  were  received  and  applied  by  bim  on  a 
real  and  not  a  fictitious  debt,  without  any 
intention  to  defraud  another  creditor;  and 
that,  while  the  debtor  preferred  one  creditor 
to  another,  the  transacti<m  did  not  result  in 
the  debtor  preferring  himself,  for  the  reason 
that  It  did  not  Involve  a  reservation  of  any 
interest  for  the  debtor. 

[3-1]  The  platQticr  urges  that  in  any  event 
It  Is  entitled  to  "a  decree  requiring  tlie  Se- 
curity Saving  &  Trust  Company  to  sell  and 
dispose  of  the  real  property"  which  was  con- 
veyed to  the  company  by  Harry  M.  Court- 
right,  although  the  bank  concede  that  tt 
"does  not  by  its  complaint  seek  to  obtain  a 
strict  or  ordinary  foreclosure  of  the  con- 
veyance made  to  tbe  Security  Savings  ft 
Trust  Company."  We  have  found  Chat  the 
plaintiff  la  not  entitled  to  any  relief  against 
Morris  Ij.  Gourtr^^t,  and  hence  the  only 
Question  remaining  la  wbettier  the  bank  la  en^ 
titled  to  a  'decree  directing  tbe  Secnrlty  Sav- 
ings &  Tnut  Company  to  "sell  and  dispose 
of  certain  land.  On  November  4, 1914,  Har^ 
ry  M.  Ooortrlgbt  gave  bis  note  to  the  bank  in 
the  sum  of  $43JK)0,  and  then,  according  to  a 
spedOc  allegatlom  in  the  complaint,  be  c<mi- 
T^ed  bis  lands  In  Skamania  county,  Wash., 
end  Clackamas  county,  Or.,  to  the  Security 
Saving  &  Trust  Company  as  security  for  the 
note.  The  bank  reduced  the  note  to  a  judg- 
ment before  the  CMnmencement  of  this  suit; 
no  part  of  the  land  is  In  Multnomah  county, 
where  this  suit  was  commenced  and  tried; 
this  is  a  creditors'  bill,  and  not  a  proceeding 
to  foreclose  a  mortgage;  and  the  mala  pur- 
[>ose  for  which  the  suit  was  commenced  falls 
of  aocomplishment,  for  the  reason  that  the 
bank  is  not  entitled  to  any  relief  against 
Morris  L.  Courtrlght  The  conveyance  Is 
not  like  the  one  spo^n  of  In  Ladd  v.  John- 
son, 32  Or.  iSS,  49  Paa  756;  but  the  trans- 
fer was  made  to  secure  a  debt,  and  therefore 
the  instrument  must  be  treated  as  a  mort- 
gage, and  should  be  foreclosed  in  the  man- 
ner preeertbed  by  the  statute,  and  not  otheis 
wise.  Thompson  v.  Marshall,  21  Or.  171,  27 
Pac.  957 ;  Marquam  v.  Ross,  47  Or.  874,  407, 
78  Pac.  698,  83  Pac.  852.  86  Pac.  1 ;  Starr  t. 
Kaiser,  41  Or.  170,  175,  68  Pac.  621.  The 
bank,  of  course,  has  a  right  to  call  npon  tbe 
Security  Saringa  4k  Trust  OunpAi^  to 
doae  tbe  mortme  bp  axqproipvlste  Segal 
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ceedingBi  Uid  have  tlie  proceeds  of  a  sale  cm: 
forecloeure  applied  on  Uie  Judgment  in  wlii<^ 
the  note  bas  beai  merged;  bat  a  decree  dl> 
rectlng  tbe  company  to  sell  and  dlepoae  of 
land  would  not  empower  a  sale  nlthoat  a 
ault  to  foreclose  the  mortgage,  and  with  this 
explanation  a  decree  will  be  entered  direct- 
ing tbe  Security  Sarlngs  &  Tnut  Company 
to  foreclose  the  mortgage  by  appropriate  pro- 
ceedings. 

Even  though  the  plaintiff  Is  not  entitled  to 
an  annulment  of  any  transfers  made  to  Mor- 
ris L.  Conrtrlght,  yet  under  all  the  drcum- 
stancee  we  think  It  fair  that  the  decree  be 
wlthont  costs  to  any  party  in  either  court; 
and  with  these  modifications  we  adhere  to 
oar  oilglnal  opinion,  and  affirm  the  findings 
made  by  the  dicoit  coart, 


WHITB  T.  KA8T  SID&  MILL  &  LUMBER 
CO. 

(Buprems  Oonrt  of  Oregon.   Jan.  9,  1917.) 

1.  Appeal  and  Ebbob  «s»ffiZ4— Bscokd— 
Pailubb  to  File  TBAnaoBiFT— Motzoit  to 
DiSM  iss— AFfiDAvrrs. 

The  recitals  of  a  nunc  pro  tmic  order  as  to 
an  oral  order  previously  made  Ktendlng  the 
time  for  filing  transcript  on  appeal  imports  ab- 
solote  verity,  and  cannot  be  contradicted,  on 
motion  to  dismiss  the  appeal  for  failure  to  file 
transcript,  by  affidavits  of  connsel  as  to  what 
actually  occurred  at  the  time  of  tbe  prerioas 
order. 

[Ed.  Note.— I!V>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fj  2737-2742 ;  Dec  IMg.  «=9 
624.] 

2.  Appeal  and  Errob  «=>324— Iranboript— 
Tniic  FOR  Filing — ^Extension. 

Under  Act  Feb.  28,  1818  (Laws  1818.  p. 
019>.  providiog  that  the  trial  oonrt  or  Supreme 
Court  may  enlarge  the  time  for  filing  tbe  tran- 
script, but  that  such  order  shall  be  made  with- 
in the  time  allowed  to  file  the  trooscript,  an 
order  extending  the  time  for  filing  tbe  tran- 
script may  be  entered  before  appeal  has  been 
perfected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  TUg.  H  2737-2742;  Dec  Dig. 
624.] 

3.  Appral  Ann  Ebbob  •»624— Obdbb  Oz- 

TENDINO  Tnre  to  FILI  7^1C8CBlFr-'*FB0M 

DAT  TO  DAT." 
An  order  extending  time  for  filing  transcript 
"from  day  to  day"  is  self-executing  to  extend 
the  time  from  one  day  to  another  until  the  next 
term  of  the  appellate  court,  and  gives  the  court 
making  It  jurisdiction  to  make  further  order 
limiting  the  time  for  such  filing. 

iVld.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  2787-2742;  Dec.  Dig.  «=» 
624. 

For  other  definitions.  Words  and  nirases, 
Secmd  Series,  E^om  Day  to  Day.]  • 

4.  Courts  ®=»H4— Becobd— "Joubnal  Eh- 

TRT." 

A  "journal  entry"  is  the  prescribed  memorial 
of  what  the  court  actually  did,  and  must  speak 
the  real  truth;  so  that,  if  the  court  did  not  in 
fiict  make  an  order  on  a  certain  date,  one  can- 
not be  aiQipUed  by  any  sabseqnent  Joiuisal  en- 
try. 

(Ed.  Note.— For  other  cases,  see  ConrtS.  Oent. 
Dig.  I  368;  Dec.  Dig.  «»114.a 


6.  MoTEone  ©aoCS— Nttno'(Pbo  Tunc  Oidbb. 

^e  authority  to  make.' an  order  tiHnc  pro 
tone  cannot  be  used  to  amend  or  change  an-  or- 
der actually  made. 

[Ed,  Note.— For  other  cases,  see  UotloDSr 
Oent,  Dig.  {  72;  Dee.  Dig.  «=958.) 

6.  Appeal  and  Eebor  i®=362^Tban8obipt— 
Time  to  File  —  ErrE:ssioN  —  Ntmc  Pro 
Ttmo  Obdeb. 

An  ord^r  reciting  that  tbe  conrt  previously 
orally  ordefed  that  time  for  filing  transcript  on 
appeal  he  extended  from  day  to  day  aud  order- 
ing that  appellant  have  an  extension  of  ten  days 
after  tbe  date  when  the  court  reporter  should 
file  a  typewritten  transcript  of  his  stenographic 
notes  of  tbe  testimony,  operated  not  only  as  a 
nunc  pro  tunc  order,  bnt  also  as  a  new  order 
further  declaring  the  limits  of  time  within  which 
the  transcript  might  be  filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  2737-2742;  Dec.  £dg.  ^ 
624.] 

7.  Appeal  and  Erbok  «=3>624— Becobd— Tub 
TO  File  Transcript— Extension. 

Under  Lews  1813,  p.  A19,  as  to  extension 
of  time  for  filing  transnipt,  providing  that  no 
such  order  shall  extend  it  beyond  the  next  term 
of  the  appellate  court  the  expiration  of  such 
term  automatically  ends  the  right  of  defendant 
to  file  his  transcript,  whether  or  not  specified 
by  order. 

[Ed.  Note.— other  cases,  see  Aimeal  and 
Error,  Cent  Dig.  H  27S7-2T42;  Dec.  Dig.  «» 
624.] 

8.  Appeal  and  Erbob  9=?>1— Riohts  on  Ap- 
peal—Lxbesal  Construction. 

An  appeal  being  a  remedy,  the  laws  and  ac- 
tions of  courts  in  respect  thereto  should  be 
liberally  construed  with  a  view  to  make  the 
remedy  effective. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gS  1-4 ;  Dec.  Dig.  «=>1.] 

•  In  Banc.  A^eal  from  drcoit  Court,  Mult- 
nomah County ;  Henry  E.  McGtnn,  Judge. 

Action  by  Lulu  R.  White,  administratrix, 
against  East  Side  Mill  and  Lnmber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  On  motion  to  affirm  Jndgmut, 
Motion  overraled. 

See,  also,  IBS  Pac.  864 ;  158  Pac.  178 ;  158 
Pac  B27. 

In  this  case  a  judgment  was  rendered  In 
the  circuit  court  In  favor  of  the  plaintiff  on 
October  6,  1916.  On  the  21st  of  that  month 
defendant  served  Its  notice  of  appeal,  which 
was  perfected  on  the  Slst.  No  transcript 
having  been  filed  in  this  court,  the  plaintiff 
moves  for  an  afiSrmance  of  the  judgment  on 
tbe  ground  that  the  appeal  has  been  abandon- 
ed. Resisting  this  motion,  the  defendant 
shows  that  the  circuit  court  made  an  order 
on  December  18,  1816,  wbldi,  omitting  the 
title  of  the  cause,  here  follows: 

"The  above-entitled  caoBO  having  come  on 
regularly  to  be  heard  npon  motion  of  Hamilton 
Jonnstone,  Esq.,  one  of  the  attorneys  for  tbe 
above-named  defendant,  and  It  appearing  to  the 
court  that  heretofore,  to  wit,  on  October  21, 
1016,  the  Baid  Hamilton  Johnstone  Esq.,  having 
appeared  in  open  court  befc^  me  In  sqpport  of 
a  motlMi  for  extension  of  time  within  wnlch  to 
file  transcript  on  appeal  In  the  Supreme  Court, 
and  within  which  to  file  and  settle  biU  of  excep- 
tions herein,  the  said  defendant  appearing  on 
said  October  21,  1816.  by  said  Hamilton  John- 
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stone,  tti  atton^,  snd  pislntifl  appeffring  hj 
R.  A.  SoUlTan,  luiq.,  her  attorney,  and  It  far- 
ther appearing  that  the  court  on  said  October 
21,  1916,  did  order  that  the  defendant  be  al- 
lowed an  extension  of  time  from  day  to  day  In 
this  cause  within  which  to  file  a  tranecript  on 
appeal  in  the  Supreme  Court  and  to  file  and 
settle  bQI  of  exceptions  herein,  but  that  no 
written  memOTandum  of  said  order  was  made 
on  October  21,  1016.  and  entered  in  the  journal 
df  this  court,  and  the  court  having  at  the  time 
4^  said  order  assured  Hamilton  Johnstone,  E^., 
attorney  for  said  defendant,  that  no  advantage 
would  be  taken  of  him  or  said  defendant  be- 
cause of  any  delay  in  procuring  extension  of  the 
stenographic  notes  of  the  testimony  taken  at 
thf  trial  of  the  above  cause,  and  it  further  ap- 
pearing that  the  reason  for  the  failure  of  the 
defendant  heretofore  to  file  a  transcript  on  ap* 
peal  and  to  file  and  settle  bill  of  exceptions  Is 

■   due  to  no  fault  of  the  defendant  or  its  attor- 
neys,  but  to  the  uoavoidable  pressure  of  busi- 

'  ness  devolving  upon  the  court  reporter  of  this 
department,  and  the  court  being  fnlly  advised 
in  the  premises.  It  la  hereby  oraered  that  said 
defendant  have,  and  it  is  hereby  granted,  an 
extension  of  time  to  a  date  ten  days  from  and 
after  the  date  when  the  court  reporter  of  this 
department  shall  file  in  this  court  a  tnewritten 
extension  of  the  stenographic  notes  of  the  tes- 
timony taken  at  the  trial  of  the  above-entitled 
cause,  vrithin  which  to  file  a  transcript  on  ap- 
peal m  the  Supreme  Court,  appealing  from  the 
judgment  heretofore  rendered  in  the  circuit 
«onrt  of  the  state  of  Oregon,  for  the  county  of 
Multnomah,  in  this  action,  and  within  which 
to  file  and  settle  bill  of  exceptions  herein. 

"And  It  is  further  ordered  that  this  order  be 
made  and  entered  nnne  pro  tunc  as  of  October 
21,  1916,  the  date  when  this  court  made  said 
<H^er. 

"Dated  Portland,  Oregon.  December  18,  1916. 
"[Signed]   Henry  E.  McGinn,  Judge." 

Asher  &  Johnstone,  of  Portland,  for  appel- 
laoL  Raymond  A.  SnUivan,  of  Portland, 
for  regptnideiit 

BtTKNETT,  J.  (after  stating  the  facts  aa 
above).  In  the  act  of  February  28,  1918,  it 
la  laid  down  as  a  rule  that: 

"If  the  transcript  or  abstract  Is  not  filed  with 
the  clerk  of  the  appellate  court  within  the  time 
provided,  the  appeal  shall  be  deemed  abandon- 
ed, and  the  effect  thereof  terminated,  but  the 
trial  court  or  the  judge  thereof,  or  the  supreme 
court  or  a  justice  thereof,  may,  upon  sudi  terms 
as  may  be  just,  by  order  enlai^  the  time  for  fil- 
ing the  same;  but  such  order  shall  be  made 
withhi  the  time  allowed  to  file  transcript,  and 
ahall  not  extend  it  beyond  the  term  of  the  ap- 
pellate court  next  following  th?  appeaL" 

.  Earlier  in  tbis  enactment  it  ia  said: 

"Upon  the  appeal  being  perfected  the  appel- 
lant, shall,  within  thirty  days  thereafter,  file 
with  the  clerk  of  the  appellate  court  a  transcript 
or  such  an  abstract  aa  the  law  or  die  -rules  of 
the  appellate  court  may  require,  of  so  much  of 
the  record  as  may  be  necessary  to  intelligently 

{>resent  the  question  to  be  decided  by  the  appel- 
ate tribunal,  together  with  a  copy  of  the  judg- 
ment or  decree  appealed  from,  the  notice  of  ap- 
peal and  proof  of  service  thereof,  and  of  the  un- 
dertaking on  appeal.  •  •  • " 

[1]  In  the  present  juncture  there  is  a 
wealth  of  affidavit  on  both  aides  declaring 
the  versions  of  respective  counsel  olf  what 
occurred  In  the  circuit  court  on  October  21st. 
With  these  In  that  respect  we  are  not  concern- 
ed as  they  amount  to  mere  bickerings  between 
court  and  oouosel.  Xhe  order  above  quoted. 


RSIFOBTEB  -  fOr. 

b^ng  tile  folemn  act  of  a  wait,  taiNntB  ab- 
solute verity  wUdi  m  cumot  nmMan. 
Therefore  the  matter  must  be  determined  by 
the  proper  eonsdmctfon  to  be  given  to  tbat 
Judicial  nttuance.  It  la  contended  ttht  In 
fact  tbe  court  made  no  cnedet  on  tbe  date 
last  mentioned.  Bnt  13ie  cerUfled  exemplifi- 
cation before  us  declares  In  these  words: 

"That  the  court  on  said  October  21,  1016,  did 
order  that  the  defendant  be  allowed  an  exten- 
sion of  time  from  day  to  day  in  this  cause  with- 
in which  to  file  a  transcript  on  appeal  In  the 
Supreme  Court  and  to  file  and  settle  bill  of  «c- 
cepticms  herein." 

It  is  argued  that  this  Is  of  no  effect  be- 
cause made  before  tbe  commencement  of  the 
thirty  day  period.  The  statute,  indeed,  saya 
that  such  order  shall  be  made  within  the  time 
allowed  to  "file  the  transcript"  This  lan- 
guage, however,  has  been  construed  In  Wolf 
V.  City  Hallway  Co.,  50  Or.  64,  85  Pac.  620, 
91  Pac  460,  15  Ann.  Cas.  U81.  and  In  Vin- 
cent V.  rirst  Nat  Bank,  76  Or.  679, 143  Pac. 
1100,  149  Pac.  988.  la  tbe  latter  case  the 
court  said: 

"The  contention  made  that  this  order  can  only 
be  made  after  the  appeal  has  been  perfected  and 
before  the  time  to  file  the  transcript  has  ex- 

?iired  we  think  not  sound.  This  construction  is 
ar  too  narrow.  The  context  shows  that  it  was 
meant  that  the  order  should  be  made  before  the 
time  had  expired  to  file  the  transcript,  and  not 
to  restrict  It  to  the  time  after  the  appeal  had 
been  perfected.  We  think  this  order  was  made 
within  the  proper  time." 

[2]  Snbstantally  Uie  same  tatngoage  is  used 
in  the  Wolf  Caaesi  In  that  instance  several 
orders  were  made  eac^  before  the  ej^aUim 
of  the  time  qiedfled  In  tbe  (me  next  preced- 
ing 90  that  the  time  was  extended  on  several 
oceaslimB,  and  yet  tbis  court  beld  tbat  it  had 
jnrifididlon. 

[3]  Having  shown  that  the  order  was  ac- 
tually made  on  October  2lBt»  allowing  ex- 
tension of  time  from  day  to  day,  we  next 
consider  tbe  effect  of  that  order.  "From 
day  to  day"  means  ftom  one  day  to  Its  snc* 
ceedlug  day.  2  Words  and  Phrases  (2d  Ser.) 
671.  It  must  be  held,  therefore,  that  the 
court's  order  operated  to  extend  the  time 
from  day  Na  1  to  day  No.  2  and  from  that  to 
Na  8,  and  thenceforward,  and  waa  limited 
only  by  tbe  provision  that  the  time  shall  not 
be  extended  beyond  tbe  next  term  of  tbe  ap- 
pellate court  The  order  was  self-executing 
so  aa  to  carry  the  time  on  day  by  day  with 
the  restriction  noted.  Tbe  court  did  not  aay 
tbat  tbe  time  sbonld  he  extended  from  Oc> 
tober  2l8t  to  October  22d,  In  whicb  event  it 
would  have,  hem  necessary  to  make  a  secmd 
order  cm  the  latter  date  and  so  fbllowlng. 
But  a  fair  construction  of  tbe  Judicial  diiae- 
tion  would  be  that  without  further  order  the 
time  would  go  on  day  after  day  outil  it  reach- 
ed the  legal  limit  noted.  Tbe  effecb  of  tbls 
ia  to  retain  within  tbe  bosom  of  tbe  drcnit 
court  Jurisdiction  to  make  farther  order  re- 
spectlng  tbe  matter  under  considmitlon,  pro- 
vided It  was  made  before  the  statutory  lapse 
of  the  exteoaton  already  granted. 


Digitized  by 


HOKTZ  t:  SAN  PEDRO,  U      A.  0,  Ij.  SL.  OO. 


971 


-  We.o«iiie  tben  to  tbe  toxoe  oi  vAat  wu 
dona  December  ISth.  It  ia  arged  agaliut  tbe 
order  qmted  tbat  It  doei  not  enter  of  record 
aniic  pro  tunc  the  same  order  that  tbe  court 
says  It  made  on  October  2lBt  More  con- 
oretelj  explained  tbe  contention  1b  that, 
whereas  the  court  should  hare  asaln  de- 
clared that  "the  time  Is  extended  from  day 
to  day"  without  saying  more,  It  entered  a 
different  dlrecti<Mi,  yiz.  that  the  defendant 
have  an  exteuslon  of  time  to  a  date  Uoi  days 
from  and  after  the  date  when  the  court  re- 
porter shall  file  extension  of  bla  atenc^praphlc 
notes  of  the  testimony. 

[4-1]  A  Journal  entry  is  the  prescribed 
memorial  of  what  the  court  actually  did.  It 
must  speak  the  real  truth.  If  tbe  conrt  did 
not  in  fact  make  an  ordw  on  tbe  earlier  date, 
<KQe  cannot  be  siuvUed  iff  any  flabseqoent 
journal  entry,  BIwqotot,  the  authority  to 
make  an  order  nunc  pro  tunc  cannot  be  used 
to  amend  or  change  the  <»der  actually  made. 
Here,  however,  we  have  q>read  upon  the 
journal  on  December  ISth  the  statement  that: 
On  October  2l8t  tbe  court  "did  order  that 
the  defendant  be  allowed  an  extension  of  time 
from  day  to  day  in  this  cause  within  which  to 
ftle  a  transcript  appeal  ia  the  Sumeme  Oourt 
and  to  file  and  settle  tnll  of  exo^tbrns  her^" 

By  this  recital  written  upon  the  journal  by 
antimxrlty  «e  ore  officially  Informed  that  the 
court  made  the  order  quoted.  In  precise 
vords  we  bare  a  memorial  of  what  tlie  ooort 
actually  did  on  October  21st.  and  it  is  suffl- 
de&fc  as  a  nunc  pro  tunc  order  to  show  that 
on  December  18th  Jurisdiction  to  make  fur- 
ther order  respecting  the  time  was  within 
the  breast  of  the  dxcnit  ooart  Oliiu  em- 
powered,  the  trial  Judge  had  a  right  to  make 
a  new  order  as  waa  done  In  the  WM  Case 
differently  declaring  the  time  within  which 
the  transcript  mi^t  be  filed.  Conseauently 
he  was  within  the  sanctlcai  of  the  law  when 
he  said: 

"It  ia  lierelqr  ordered  that  tbs  said  defendant 

have,  and  it  ia  hereby  granted,  an  extension  of 
time  to  a  date  ten  days  from  and  after  the  date 
that  the  conrt  reporter  of  thia  department  shall 
file  in  thia  court  a  typewritten  extenaion  of  the 
stenographle  notes  of  Qm  toBtimony  takes  at 
the  trial  of  the  above-entitled  cause  within 
which  to  file  a  transcript  on  appeal  In  ttw  Su- 
preme Court" 

The  quoted  extract  frwn  the  Journal  of  the 
court  operates  not  only  as  a  nunc  pro  tunc 
order,  but  likewise  as  a  new  order  fuither 
de<darlng  the  limits  of  time  within  which  the 
transcript  may  be  filed.  Of  course,  all  this 
is  subject  to  the  limitation  estabUshed  by  the 
statute  to  the  effect  that  the  time  shall  not 
be  extended  beyond  the  succeeding  term  of 
the  apiwllate  court  Without  anything  fur- 
ther belxig  said,  the  expiration  of  that  term 
will  automatically  end  the  right  of  the  de- 
fendant to  ille  its  transcript  An  appeal  is 
a  rraiedy,  and  the  laws  and  actions  of  courts 
in  respect  thereto  should  be  liberally  con- 
strued with  a  view  to  make  tbe  remedy  ef- 
fective. The  circuit  court  evidently  Intended 


to -grant  en  exteneion  of  time.  We  cannot 
[tfeaume  that  the  Judge  arbitrarily  held  ont 
allurements  to  tbe  defendant  as  to  a  Tan- 
talus, that  Its  right  to  appeal  should  be  pro- 
tected, yet  at  the  same  time  intending  to  let 
the  privilege  lapse  by  limitation. 

We  conclude  then  that,  as  a  matter  of  fact, 
the  court  on  October  2l8t  made  an  order  ex- 
tending the  time  "from  day  to  day" ;  that 
this  operated  without  further  dlrecUon  of  the 
court  to  continue  tbe  matter  subject  to  the 
restriction  ^escribed  by  law  relating  to  the 
next  term  of  the  appellate  court;  that  the 
effect  was  to  retain  in  the  bosom  of  the  cir- 
cuit court  tbe  right  to  make  farther  orders 
relating  to  tbe  extension  of  time;  that  the- 
Journal  entry  of  December  18th  operates  not 
only  as  an  official  statement  of  what  was 
indeed  transacted  im  October  SAat,  bat  also 
as  a  farther  order  controllinff  the  matter  to 
tbe  present  time. 

The  motion  to  affirm  tbe  judgment  is  over- 
ruled, and  the  application  of  the  defendant 
to  cues  th«  diminution  of  record  Is  allowed. 


HONTZ  V.  SAN  PEDRO,  L.  A  A  8.  L  R.  CO. 
et  aL  (two  cases).    (L.  A.  3769,  3761.> 

(Supreme  Court  of  Oafifomia.   Deo.  4, 1916.) 

1.  NsouGsnox  fr.juH  PAWQMoira  Pkbuxb- 

ES— DutT  TO  IlffTITBS. 

A  lumber  company  was  not  under  a  doty  to 
deceased,  its  invitee  and  a  member  of  a  rail- 
road iwitchinfl  crew  working  in  its  yards,  to 
maintain  ita  premises  in  a  perfectly  safe  con- 
dition, but  owed  him  only  duty  of  reasonable 
care  to  see  that  the  premises  were  in  a  safe 
condition,  and  hence  the  maintenance  of  a 
drawbridxe  which  leaned  over  railroad  tracks  in 
tbe  yard,  the  danxers  of  which  were  known  to 
deceased,  did  not  eonstitote  negllgenoe. 

[Ed.  Note. — For  other  cases,  see  Negllgenst. 
Cent  Diff.  S  69;  Dec.  Dlff.  «s>44.] 

2,  Railboads  ^278(3)— Injtet  to  Iitvith*— 

CONTHlBtJTOBT  NEOUOEnCE, 

Where  an  experienced  brakeman  and  switch- 
man, an  invitee  in  yards  of  defendant  lumber 
company,  attempted  to  board  a  moving  flat  car 
In  momentary  forgetfulnen  of  the  known  dan- 
ger of  a  leanmg  drawbridge  over  the  track,  and 
waa  struck  by  tbe  bridge  and  killed,  such  for- 
getfulness  was  neRliKenee. 

(Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  I  808;  Dec.  Dig.  «s»278(8).l 

8.  RAtLSOADS  «=9278(S)— INJUBT  TO  INTTTE»- 

CONTRIBUTOBT  NBOUGBNCB. 
If  deceased,  knowinit  of  the  daniter  of  the 
leaning  drawbridge,  took  the  cbance  that  be 
was  agile  enough  to  board  and  reach  tbe  top 
of  a  movins  box  car  before  it  passed  under  the 
bridge,  and  was  stmsk  thereby  and  killed,  he 
was  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  caies,  see  Railroada, 
Cent  Dig.  f  898;  Dec  Dig.  «=>278(S).] 

4.  Masteb  and  Sebvamt  ^=>23S(3)— Injvbt 

TO  SeBVANT— CONTBIBUTOBT  NZOLIGENCE. 

When  a  safe  way  has  been  provided  an  em- 
ploy6  for  the  performance  of  an  act,  and  be 
chooses  to  take  another  and  dangeroua  way  and 
is  injured,  he  is  negUicent  as  a  matter  of  law. 

{Ed.  Note.— For  other  eases,  see  Master  and 
Sprrant.  Cent  Dig.  1  74S;  Dec.  Dig.  «3>2SS 
(8).] 
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5.  BfASTEK  AND  BtKVAXT  ^=9101,  10S(9— In-  I 

jtTBT  TO  Sebtaitt— Sate  Place  to  Wobk. 
It  iff  not  the  duty  of  an  employer  to  tnt- 
nlah  his  employ^  witn  an  abeolately  safe  place 
to  work,  but  only  to  use  reasonable  care  to 
make  it  reasonably  safe  in  yiev  of  the  oatnre 
of  the  employment. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Diff.  I  179:  Dec.  Dijt.  ^101, 
102(8).] 

6.  Masibb  AiTD  Sebtant  ^=3240(3)  —  Injdbt 

TO  SEaVAKT— CONTRIBTITOBT  XeOLIGENCE. 
If  an  experienced  railroad  brakeman  and 
■witchman  after  throwing  a  switch  left  his  posi- 
tion of  safety,  not  in  the  performance  of  any 
duty,  and  dimbed  on  the  side  of  a  moving  box 
ear  when  near  a  lesnioK  drawbrtdse  whi=h  he 
knew  came  dangerously  near  the  car  and  was 
struck  thereby  and  killed,  he  took  a  visible  an- 
nexreasary  rise,  and  was  nexligent  as  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  rasea,  see  Master  and 
Servant,  Cent  Dis-  I  763;  De&  Dig.  «=»240 
(3).] 

7.  Negligence  «=»101— Ihjtibt  to  Sebvaht— 
CovPARATivs  Neglioenob— Statute. 

SL  19U.  p.  796,  providiofc  that  the  fact 
an  employ^  was  oefcliKent  does  not  bar  recov- 
ery when  Uv  neidisenee  was  slixht  and  that 
of  the  employer  was  cross  in  compaiison,  had 
no  application  to  a  case  where  a  railroad 
switchman  was  fcuilty  of  sroas  ne^Ultence  in 
learins  a  place  of  safety  and  boarding  a  mov- 
ing  box  car  when  near  to  a  danserously  pro- 
jesting  drawbridge  which  cansed  his  deatii.  and 
the  neffligcnce  of  the  railroad  If  any  was  ex- 
tremely slight 

[Bd.  Not*.— For  other  eases,  see  N^mea, 
Cent  Dig.  H  8S.  16S.  164, 167;  Dtc  Dte. 
101.]. 

D^rtment  2.  Appeals  from  Buperlw 
Court,  Los  Afigdea  Oonntj;  Wm.  D.  Dehjt 
JnOge. 

Action  1^  Bdltti  B.  Honti,  as  administratrix 
o£  tlie  ertate  of  Georse  A.  Honts,  deceased, 
•gainst  the  San  Pedro,  Los  Angles  *  Salt 
Lake  Railroad  Oompany  and  the  Sonttiem 
CaUfonila  Lumber  Company.  From  a  jndg- 
mffiit  for  plalntifr,  and  from  the  order  deny- 
ing their  motions  for  a  new  trial,  defendants 
take  separate  appeals.'  Judgment  and  order 
reversed  as  to  each  appeal. 

James  E.  Kelby  and  Wilfred  M.  Peck,  both 
of  TjOS  Angelas  (A.  S.  Halntcd,  of  Los  Angeles, 
of  counsel),  for  appellant  San  Pedro,  L.  O.  & 
S.  L.  R.  Go.  E.  f!.  Williams,  of  Loa  Angeles, 
for  appdlant  Southern  California  Lumber  Co. 
Crouch  &  Croocb,  oi  Los  Angdes,  tot  respond- 
ent. 

HEiNSHAW,  J.  George  A.  Hontz^  aa  ex- 
perienced brakeman,  In  the  employ  of  de- 
fendant San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Oompany,  while  a  member  of  a 
switcblng  crew  engaged  in  moving  cars  In  the 
lumber  yard  of  defendant.  Southern  Cali- 
fornia Lumber  Company,  was  killed.  His 
Bdhilnlstratrlx  sued  both  corporations  for 
damages.  Trial  before  a  Jury  resulted  In  a 
vetvlict  In  her  favor.  From  the  Judgment 
which  followed  and  from  the  order  denying 
their  motions  for  a  new  trial  the  defend- 
anta'have  taken  thelr_  separate  appeals.  Cer- 
tain of  the  legal  questions  presented  upon 
these  appeals  are  common  to  both  cases. 


Others  arising  oat  of  the  fact  that  the  deceas> 
ad  was  the  employ^  of  one  of  the  defendants 
and  was  but  a  licensee  under  invitation  nptm 
the  premises  of  the  other  defendant  are  dif- 
ferent But  as,  of  course,  the  facts  In  both 
cases  an  Identical,  the  aiHoeals  Cor  eoDTCo- 
iance  may  be  considered  together. 

Deceased,  as  has  been  said,  was  an  experl- 
meed  brakeman  and  member  of  a  swltdiint 
crew,  whose  duty  it  was  to  go  i^on  the  prem- 
ises of  the  lumber  company,  place  empty 
cars  at  desired  posltlotts  for  loading  In  the 
Imnber  yard,  and  Scarry  away  onto  ttie  main 
line  the  loaded  cars.  Tba  tra^'  of  the  rail- 
way oompany,  for  convaiimioe  in  the  han^ 
dllng  of  the  Inmber,  were  smikoi  below  flie 
surface  of  the  lumber  yard  In  a  trench  or  pit 
or  <^pen  subway.  This  was  at  suCh  a  deptti 
as  to  bring  the  flat  cars  to  about  the  level 
of  the  lumber  yard  floor,  the  Ixa  cars  ot 
conrae  standing  many  feet  above  it  Across 
this  pit  was  a  drawbridge  which,  when  the 
railroad  operations  were  not  under  way,  was 
lowered  to  facilitate  the  transportation  of 
lumber  from  one  part  of  the  yard  to  the  oth- 
er.  Tbo  pit  extended  in  an  easterly  and 
westerly  dliectlon:  the  dxawbridse  in  a 
northerly  and  southerly  direction.  It  was 
hinged  apon  its  eoutheiiy  side  and  was  raised 
to  an  upright  position  nbea  the  switching 
was  in  progress.  At  times  it  sagged  some- 
^at  and  leaned  a  trifle  out  evw  tiw  pit. 
This  sagging  presented  no  feature  of  peiU 
when  flat  cars  only  were  being  handled,  but 
it  brought  the  brl^  In  perilous  proximity 
to  the  Bides  of  box  cars.  Tbis  was  all  known 
and  thoroughly  understood  by  the  switching 
crew.  Including  the  deceased,  and  had  been 
a  matter  of  not  Infrequent  conversation  and 
comment  between  them.  What  may  be  call- 
ed the  main  line  of  the  swtt<4tlng  track  lay 
to  the  east  of  this  bridge.  A  short  distance 
to  the  west  of  the  bridge  this  main  line 
switch  track  fbrked  Into  spur  tracks  known 
as  3  and  2.  The  switch  which  was  thrown 
to  shift  the  cars  from  one  spur  to  the  other 
was  to  the  west  of  the  bridge,  and  the  swltcti 
bar  was  In  a  pit  also  to  the  west  of  the 
bridge,  but  on  an  open  platform  north  of  the 
track.  The  bridge  at  the  time  of  the  accident 
was  raised.  There  was  evidence  that  it  lean- 
ed slightly  toward  the  track.  Facing  east 
the  track  curved  to  the  left  hand  or  north- 
erly, and  one  standing  upon  the  north  plat- 
form opposite  the  bridge  was  therefore  Tlslble 
from  the  en^ne.  Tba  switch  train  on  spur 
track  3  began,  under  orders,  to  move  easter- 
ly. It  was  composed  of  the  engine,  two 
flat  cars,  and  a  box  car.  It  was  to  carry 
these  cars  past  the  swltdilng  point  The 
switch  was  then  to  be  thrown  and  the  cam 
backed  down  on  spur  track  2r  where  the 
train  was  to  pick  up  other  cars.  The  de- 
ceased. In  the  performance  of  bis  duty,  was 
standing  upon  the  open  platform  on  the  north 
side  of  the  track,  some  distance  to  the  west 
of  the  bridge  and  near  to  the  switch  plfe  He 
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was  alone  then  end  wben  the  rear  box  car  r 
bad  passed  the  switch  could  have  signaled  I 
to  the  train  to  stop  and  could  have  thrown 
the  switch,  thus  enabling  the  train  to  ba<dt 
down  onto  the  spur  track  2.  He  was  the  only 
man  there,  and  it  Is  In  evidence  that  his  duty 
called  npon  Mm  to  do  these  things.  How- 
fliver,  for  aome  reason  ntterly  unexplained, 
as  tbe  train  was  thus  morlng  slowly  east- 
ward. Che  deceased  ran  ftcroas  one  of  the 
flat  cars  and  proceeded  to  dlmb  the  ladder 
cm  tbe  southerly  side  of  the  box  car.  It  was 
broad  daylight  Honts  bad  been  aigaged  In 
tills  occnpatlon  for  several  months  and  In 
avltdilng  for  2t  years.  It  was  the  fftct,  and 
be  knev  the  ftict,  that  tbe  switching  opera- 
tions, so  far  as  track  8  were  concerned,  were 
conducted  from  tbe  switching  lever  and  pit 
on  tbe  north  platform.  He  knew  of  tbe 
bridge.  Indeed,  It  was  conflStfcDonsly  befbre 
Mm  aa  he  stood  upon  the  north  platform. 
He  taiew  that  when  raised  it  sometimes  sag- 
ged or  leaned  forward.  He  had  himself 
spoken  of  the  danger  to  be  anticipated  from 
this.  He  bad  talked  with  other  members  of 
Ms  crew  aboat  it.  Nerertbtiess,  under  no 
sudden  stress  of  excitement  or  feaF— indeed, 
nnder  no  call  of  duty-^  left  this  porttion 
of  absolute  safety,  where  he  both  could  sig- 
nal to  tbe  engineer  and  throw  tbe  swlt(9), 
and  attempted  to  climb  vp  the  ladder  of  Ibe 
box  car  which  tras  moving  toward  tbe  bridge. 
The  foreman  of  the  switching  crew,  who  was 
present  end  In  charge  of  tbe  crew,  and  who 
last  saw  the  deceased  upon  the  north  plat- 
form, declared  that: 

*^ere  wfta  no  duty  I  could  coDcelTe  or  that 
I  knew  of  that  called  apoo  Mr.  Honti  at  tfae 
time  of  the  accident  or  Immedlatetr  before  to  be 
on  the  soi^  platform  of  track  Mo.  8." 

Honti  himself  gave  the  signal  that  set  the 
train  in  motion.  He  vas  ftt  that  time  sttind- 
Ing  approximately  80  fleet  west  of  the  switdi. 
Thereafter  he  most  hare  crossed  to  tbe  south 
side  over  a  moving  loaded  flat  car  and  then 
have  eeaayM  to  cUmb  the  ladder  (tf  tbe 
box  car  which  was  upon  tbe  south  side  of 
that  car  at  the  end  nearest  to  the  bridge. 
His  dlstaaee  from  the  bridge  when  be  made 
this  attonpt  neecesarily  was  much  less  than 
80  fbet  He  bad  not  reached  the  top  when 
he  was  stnck  by  ttie  leaning  bridge  and 
killed. 

Los  Angeles  Na. 

[1-1]  Appellant  eontenda  that  absolutely 
ao  negligence  npcm  Its  part  Is  shown  In  this 
case;  tiiat  even  If  the  raised  drawbridge 
could  be  said  to  be  a  danger,  It  was,  first,  an 
obvious  danger  well  known  to  deceased,  and, 
secMid,  it  was  only  a  danger  to  one  reAlese* 
ly  attempting  to  mount  to  tbe  top  of  a  box 
ear  under  the  drcum stances  here  presented, 
and  appellant  owed  him  no  du^  other  than 
to  exercise  reasonable  care  and  caution  to 
see  that  the  premises  were  in  safe  condi- 
tion. Sdimidt  T.  Bauer,  80  Cal.  965,  22  Pac. 
256,  6  U  B.  A.  680;  Bfeans  t.  Sontlbmi  OftL 


ITS 

r  By.  Co.,  144  Oal.  478,  77  Pac.  1001,  1  Ann. 
I  Gas.  200.  So  unanswerable  Is  this  tiiat  the 
case  of  tbe  lumber  company  may  well  be 
rested  npon  this  single  pr(^>06ttlon  and  a  re- 
versal ordered  accordingly.  For  It  was  not 
Incumbent  npon  this  appellant  to  maintain  Its 
pronlses  in  a  perfectly  safe  condition,  and 
cMicedlng  that  the  drawbridge  presented  a 
danger,  it  was  a  danger  known  to  the  deceas* 
ed — a  danger  whose  risk  he  accepted  and  a 
danger  for  which  Injury  could  befall  htm 
only  because  of  his  own  heedlessness.  But 
even  If  It  be  assumed,  as  for  the  purposes  of 
the  consideration  to  follow,  it  will  be  aa- 
snmed,  that  the  lumber  company  was  n^l- 
gent  In  tbe  maintenance  of  this  bridge,  still 
it  must  be  equally  clear  that  deceased's  negll- 
geooe,  amounting  to  recklessness,  was  a  di- 
rect and  contributing  cause  to  his  death.  Of 
course,  as  against  Ods,  r«Q>oodent  presents 
tba  familiar  argnmoit  that  the  queetion 
whether  or  not  c«e  has  been  guilty  of  con- 
tributory negllgeice  Is  usually  a  question  of 
fact  for  tbe  jory,  and  that  in  this  case  It  was 
for  the  Jury  to  aay  whether  or  not  the  de- 
ceased was  so  guilty.  It  Is  quite  natural,  in- 
deed  It  is  necessary,  tbat  this  contentlm 
should  be  advanced.  But  i^  in  cases  such  aa 
this.  It  is  to  be  said  that  the  question  of 
contributory  negligence  la  one  of  fOcti  it  Is 
extremely  difficult  to  concave  of  a  case 
where  it  eoiUd  be  osie  of  law.  Here  the  ma- 
terial facts  are  absolutely  without  conflict, 
and  it  is  impossible  to  see  how  a  rational 
mind  can  from  that  evldeuce  draw  any  other 
concIusi(m  than  that  the  uncalled  for  action 
of  this  experienced  brakeman  in  thus  running 
a  race  with  the  moving  train  to  reach  the 
top  of  tMs  car — an  act  which  from  all  the 
evidence  It  was  wholly  unnecessary  for  him 
to  perform — could  be  anything  but  negli- 
gence. Omitting  from  consideration  the  un- 
tenable proposition  that  the  deceased's  act 
was  prompted  by  a  desire  for  self-destruction, 
only  one  of  two  other  views  is  at  all  possi- 
ble. He  cdtber  attranpted  to  mount  tbe  box 
car  In  momentary  forgetfulness  of  the  pres- 
ence of  the  drawbridge,  with  which  be  was 
familiar  and  which  a  few  moments  before 
was  confronting  him,  or,  with  memory  of  the 
situation,  be  took  the  Chance  and  risk  tliat  he 
was  agile  enough  to  reach  the  top  of  the  car 
before  its  ladder  passed  under  tbe  draw- 
bridge. BeqKmdrait  cwitends  for  both  j/rop- 
OBltions  and  insists  farther  that  tbe  qnea- 
tlon  whether  the  deceased  was  negligent,  if 
he  made  the  attempt  mider  either  view,  was 
a  -problem  to  be  resolved  by  tbe  Jury.  Tondi- 
ing  mmnentary  fbrgetfulness,  respot^mt  eon- 
cedes  the  general  rule  to  be,  as  tmqnestlona- 
bly  It  is,  tbat  such  fOTgetfulness  is  In  and  of 
itself  eontributn-y  negligence.  But  it  is 
Sou^t  to  place  tbis  case  wltMn  the  category 
of  exceptions  to  tliis  gi&eral  rale— as  in  a 
case  where  tbe  contributwy  negilgence  of  a 
trainman  was  held  to  be  a  matter  of  ffect  tot 
the  jury  when  tbe  man  was  injured  by  climb- 
ing the  ladder  of  t  car  and  was  Injured  by 
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a  cattle  chnte  vlildt  the  train  was  paasing. 
But  to  that  case  tbe  court.  Indulging  In  some 
g^eral  discussion  as  to  whether  or  not  as 
matter  of  law  each  a  trainman  should  be 
charged  with  the  duty  of  carrying  in  his 
mind  every  real  and  possible  danger  along  a 
main  line  track,  rested  its  dedsiou  upon  the 
propoeltlou  that  it  was  debatable  imder  the 
evidence  whether  the  injured  man  knew  of 
the  danger,  and  approved  an  inatmctton  to 
the  following  effect: 

"But  if,  on  the  contrary,  you  find  that  be  did 
not  know  of  this  structure  and  its  risks,  and 
did  not  have  sufficient  means  of  knowledge  so 
as  to  cbarfte  him  with  the  consequences  of  a> 
tual  knowledge— in  other  words,  that  the  struc- 
ture was  unknown  to  him,  and  he  bad  not  suf- 
ficient opportimlt?  to  learn  of  It,  and  the  danger 
that  it  occasioned  to  operatives— then  you  ought 
to  find  for  the  plaintiff."  Dorsey  v.  PhflUps  & 
Colby  Con.  Co.,  42  Wis.  591. 

Such  reasoning  manifestly  can  have  no  ap- 
plicability to  the  case  at  bar.  Nor  can  the 
case  of  Jacobson  v.  Oakland  Meat,  etc.,  Co., 
lei  Cal.  430,  119  Pac.  656,  Ann.  Cas.  1913B, 
1194,  upon  which  alao  respondent  relies.  The 
general  rule  Is  there  declared  that  m<Hnen- 
tary  forgetfulness  is  no  excuaa  The  cases  so 
holding  are  dted,  and  tlie  Jacobawi  Case  Is 
differentiated  and  distinguished  from  ttiem 
in  the  following  language: 

"Undoubtedly  there  was  one  element  in  all  of 
those  cases  wbich  is  missing  in  this  one,  and 
that  is  the  plaintiff's  familiarity  with  the  dan- 
ger which  he  forgot  Plaintiff  in  this  case  had 
relied  on  his  understanding  with  Monson  that 
the  guard  would  be  replaced,  and  lulled  by  bis 
confidence  in  the  performance  of  a  clear  duty 
by  bis  superior  [officer]  had  forgotten  Its  re- 
moval" 

But  that  the  Jacobson  case  was  not  pro- 
nouncing and  was  not  meant  to  pronounce 
any  different  rule  from  the  familiar  one  Is 
made  manifest  by  the  later  cases  of  Ergo  v. 
Merced  FaUs  Gas  &  Elec.  Co.,  161  Cal.  334, 
119  Pac.  101.  41  L.  R.  A.  (N.  S.)  79,  Brett  v. 
Frank  &  Co.,  162  CaL  735,  124  Pac.  437.  and 
Reynolds  v.  Los  Angeles  Gas  &  Elec.  Co.,  162 
Cal.  327,  122  Pac.  962,  39  L.  B.  A.  (N.  S.)  896, 
Ann,  Gas.  iei3D,  34. 

Upon  the  second  proposition  respondent 
contends  that  if  the  deceased  took  the  chance 
and  risk,  it  was  still  for  the  Jury  to  say 
whether  he  was  negligent  In  so  doing.  Here- 
in respondent  argues  that  it  would  not  be 
disputed  that  "if  a  man  was  a  quarter  of  a 
mile  away  in  boarding  the  train,  under  such 
circumstances  he  would  be  in  the  exercise  of 
ordinary  care,"  and  that  therefore  whether 
he  was  In  the  exercise  of  such  care,  having 
boarded  it  at  a  lesser  distance  from  a  known 
danger,  was  a  matter  of  fact  for  the  Jury. 
The  argument  Is  self-destructive.  If  be 
boarded  the  car  at  a  distance  that  made  it 
safe  for  him  to  do  so*  neither  he  nor  the  lam- 
ber  company  was  guilty  of  any  negligence. 
If  he  boarded  It  at  a  distance  which  entailed 
risk,  then  manifestly  this  was  his  negligence, 
since  he  knew  tliat  risk  and'  took  the  chance 
of  avoiding  It.  For  it  la  to  be  bOTse  in  mind 
that  it  was  no  call  of  dutj  which  pat  the  de- 


ceased under  any  oompnlslon  to  do  Uie  act 
which  caused  his  death. 

[4]  It  Is  a  universal  principal  that  when  a 
safe  way  has  been  provided  for  an  employ^ 
for  the  performance  of  an  act,  and' another 
and  dangerous  way  exists.  If  the  employ^ 
chooses  to  take  the  dangerous  way  and  Is  In- 
jured he  is  guilty  of  contributory  negligence 
as  matter  of  law,  Kenna  v.  Central  Pac  R. 
E.  Co.,  101  Cal.  26,  35  Pac.  332;  Douglas  v. 
Southern  Pac.  Ca.  151  Cal.  242,  90  Pac  538 ; 
Richmond,  etc.,  Co.  v.  Bivens,  103  Ala.  142, 
15  South,  515.  Directly  In  point  upon  this 
proposition  is  the  case  of  Ramsay  v.  Eddy  & 
Sons,  123  Mich,  158,  82  N.  W.  127.  It  is  un- 
usual to  Qnd  a  case  which  so  closely  parallels 
a  case  at  bar.  In  that  case,  quoting  f  rmu  the 
syllabus: 

"Lumber  in  defendant's  yard  was  piled  dose 
to  the  railroad  track,  leaving  only  a  small  space 
between  It  and  tbe  sides  of  passing  cars,  and 
plaintiff,  an  experienced  brakeman  and  switch- 
man, threw  the  switch  to  enter  the  yard,  and 
dimbed  on  the  side  of  the  car  when  It  was 
within  a  short  distance  of  tbe  lomber.  and  waa 
injured  by  being  ooshed  between  the  car  and 
the  lamber." 

It  was  held  that  he  was  guilty  of  contribu- 
tory negligence  as  matter  of  law.  Such,  also^ 
Is  the  declaration  In  Baugbam,  Plaintiff  in 
Error,  v.  N.  Y.,  P.  &  N.*  R.  R.  Co.,  241  U.  a 
237,  36  Sup.  Ct  692,  60  L.  Ed.  977.  In  that 
case  the  deceased  was  a  brakeman,  between 
18  and  20  years  of  age.  On  the  seomd  day 
of  his  employment,  while  mounting  a  fright 
car  that  waa  being  transferred  from  the 
wharf  of  the  company  to  a  barge  moored  at 
the  wharf  he  was  killed  by  being  crushed  be- 
tween that  car  and  other  oars  upon  the  barge. 
The  car  tracks  on  the  battle  oonvMiged.  B7 
reason  of  this  convergence  the  moving  cars 
came  In  close  and  deadly  proximity  to  each 
other.  It  was  under  these  drcumstancea  that 
deceased  was  caught  and  killed.  Tbe  com- 
pany pleaded  aa  special  defenses  that  the  de- 
ceased waa  guilty  of  contributory  negligence 
and  had  assumed  the  risk.  The  trial  court 
held  as  matter  of  law  that  these  pleas  were 
well  taken,  and  the  judgment  of  the  trial 
court  was  affirmed  by  the  Supreme  Court 
without  dissent 

It  follows  herefrom  that  the  Judgment 
and  order  against  the  iippellant  Southem 
California  Lumbar  Compnnj  must  be  and  la 
hereby  reversed. 

Los  Angeles  No.  3759. 
[I]  This  is  the  appeal  of  the  raUroad  com- 
pany, the  employer  of  the  deceased.  The 
only  drcnmstance  differentiating  this  case 
from  the  appeal  of  the  lumber  company  aris- 
es from  the  fact  that  the  deceased  was  in 
the  employ  of  this  appellant.  Touching  the 
duty  of  the  employer  to  furnish  this  en^loyd 
widi  a  safe  place  to  work.  It  should  be  un- 
necessary to  potut  out  that  this  duty  bears 
Intimate  relation  to  the  nature  of  the  work 
Itself.  It  Is  not  a  part  of  the  duty  of  the 
employer  to  furnish  his  employ^  with  an  ab- 
aolvtel7        place  to  work.  It  la  to  be  rea* 
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fOnaMy  Mtfe  m  fu  as  nMwoaable  can  can 
make  it  In  view  of  the  nature  of  tl)e  employ- 
dMOt  Hsn  tbe  exofiiayi  bad  an  exce^on- 
a)l7  safe  place  icx  tbe  performance  of  bis 
outlea.  He  could  throw  tbe  switch  from  tbe 
north  platform.  He  could  have  crossed  over 
to  tbe  aontb  platform  by  war  of  the  flat  cars, 
or  crossed  tbe  pit  after  tbe  caza  had  passed, 
or  be  eonld  have  mounted  a  flat  car  and  re- 
mained therecBk  until  the  train  was  brought 
to  a  stand  beyond  tbe  bridge^  He  was  under 
no  compulsion  of  duty,  as  bas  beoi  said,  to 
climb  the  box  car  ladder.  This  appellant 
was  therefore  not  n^Ugent*  but  upaa  the  oth- 
er band  tbe  deceased  took  a  Tteible,  obvious, 
and  unnecessary  risk  from  which  his  death 
resulted.  To  tbe  authorities  above  cited 
upon  this  proposition  may  be  added  Eaua- 
wha  &  Mich.  B.  B.  Co.  V.  Kerse.  239  U.  S.  S76, 
38  Sup.  Ct  174,  60  L.  Ed.  448:  Reeae  v.  Phil. 
&  Beading  R.  B.  Co..  239  U.  S.  468,  86  Sup. 
Ct  134,  60  U  Bd.  384;  Jacobs  v.  Bouthem 
By.  Co..  241  U.  S.  229,  36  Sup.  Ct.  688,  60  L. 
Ed.  970. 

[S,  7]  Something  is  said  in  respondentls 
brief  touching  the  ai^Ucabllity  to  the  facts 
of  this  case  of  tbe  Boseberry  Act  Stats. 
1911,  p.  796.  The  particular  provision  re- 
lied upon  Is  that: 

"Tbe  fact  that  such  employi  may  have  been 
fcuilty  of  contributory  DeKliKeuce  snail  not  bar 
a  recovery  therein  where  bis  contribatory  neg- 
lifceoae  was  slUbt  and  that  of  the  employer  was 
srou  in  comparison." 

It  is  dear  that  this  provision  can  have  no 
applicability  where,  if  tJie  employer  was 
guilty  of  negligence  at  all  it  was  extremely 
slight  as  compared  with  the  very  gross  negli- 
gence of  tbe  employ^ 

It  follows  herefrom  that  tbe  motion  a  of 
this  appellant  for  nonsuit  and  for  a  directed 
verdict  should  have  been  granted,  and  that 
tbe  verdict  rendered  by  the  Jury  does  vio- 
lence to  the  instructions  which  the  conrt  gave 
to  the  Jury,  and  Is  therefore  against  law. 
Declez  v.  Save,  71  GaL  652,  12  Pac.  722. 

The  judgment  and  order  appealed  fnan  are 
therefore  reversed. 

We  concur:  MELVIN,  J.;  LOBIGAJN,  J. 


STBAND  IMP.  CO.  v.  CITY  OF  LONG 
BEACH.    (L.  A.  8750.) 

(Supreme  Court  of  Califomia.   Dee.  9,  1916.) 

1.  Judgment  43»607—Corci.ubivknk8S— Ti- 
tle 70  Land. 
A  JndKment  by  a  conrt  havlnr  jurisdiction 
ni  the  eity.  entered  hy  consent  in  an  action 
acaiast  the  dty  to  quiet  title,  which  declared 
plaintiff  therein  ovoer  of  land  claimed  by  the 
city  by  virtue  of  an  alteKed  dedication  for  pub- 
lic use,  was  as  conclusive  to  establish  tide  la 
fee  in  the  plaintiff  aa  if  tbe  city  had  held  tbe 
land  in  its  propri'  tnry  capacity,  or  as  a  natural 
person,  even  if  erroneous  in  point  of  law,  and 
bars  both  tbe  city  and  the  state. 

[Ed.  Nate,r-For  other  cases,  see  Judxmeat. 
Cent.  Dig.  U  lUl.  1012;  Dec.  Dig.  «=»567.] 


Wa 


2.  AtTOaiTET  AND  CZJEIIT  «Sii70— AtTTHOBTTT 

OF  Attobnkt— Presumption. 
In  the  absence  of  evidence  of  fraud  or  want 
of  authority,  the  authority  of  an  attorney  Is 
presumed. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  I  96;  Dec.  Dig.  «s>70^ 

3.  Naviqabud  Watxbb  «s>44<S)  —  Obaitt  bt 

State— Pbopebtt  Conveyed. 
St  1911.  p.  1304,  by  which  the  state  jjrant- 
ed  to  the  defendant  dty  all  tiddands  and  sub- 
merged lands,  whether  filled  or  unfilled,  with- 
in the  present  boundaries  of  the  city,  and  sit- 
uated below  the  line  of  mean  hi^h  tide,  in  trust 
for  purposes  of  navigation,  being  a  present 

fxant  and  referring  to  conditions  existiD/i  in 
911,  did  not  convey  to  the  city  land  claimed 
by  plaintiff,  consiatlog  of  accretions  between  tbe 
tune  of  the  issue  of  nitent  to  an  adjoining 
ranch  and  the  grant  of  1911  to  the  dty  and  lying 
above  the  mean  high  tide  line  in  1911.  and  tbe 
dty,  having  no  t^Qe,  Is  not  prejadiced  by  a 
prior  judgment  that  plaintiff  is  the  owner  of 
tbe  land  in  fee. 

Ed.  Note. — For  other  eases,  see  Navigable 
atcrs.  Gent  Dig.  S3  270.  277,  281;  Dec  Dig. 
«B»44(3}.] 

4.  Navxoabu  Watkbs  «=5>44(1)— AxXUTioir 
— Stat  tJTEs— Se  AsnoBE. 

Civ.  Code,  I  1014,  estabUsbhig  the  law  on 
the  subject  of  allovion  in  rivers,  but  not  pur- 
porting to  apply  to  alluvion  on  tbe  seashore, 
cannot  be  so  extended  by  construction,  either 
under  the  maxim,  "expreaaio  unius  exclusio 
est  alterius,"  or  under  section  4,  dedaring  that 
the  rule  of  common  law  that  statutes  in  dero- 
gation thereof  are  to  be  strictly  construed  has 
□o  application  to  this  Code,  and  that  the  Code 
establishes  the  law  respecting  the  subject  to 
whish  it  relates,  and  Is  to  be  liberally  con- 
strued. 

WEd.  Note.— For  other  cases,  see  Navigable 
aters.  Cent  Dig.  11  266,  271.  278,  281;  Dec. 
Dig.  «=>44(1).3 

6.  Navigable  Watvbs  «=»44(8)— AixunoH— 
CouuoN  Law— Seashobe. 
In  view  of  Pol.  Code,  i  4468,  dedaring  that 
tbe  common  law  shall  be  the  rule  of  dedsiou 
where  not  repugnant  to  Constitution  or  stat- 
utes, and  the  absence  of  state  law  providing 
for  the  ownership  of  allnvion  and  accretions  on 
tbe  seashore,  the  upland  owner  of  land  abut- 
ting on  the  ocean  is  entitled  to  additions  by  al- 
luvion or  accretions. 

WEfl.  Note.— For  other  cases,  see  Navigable 
aters.  Cent  Dig.  M  270,  277,  281;  Dec  Dig. 
^»44(fi).] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;   Walter  BordweU,  Judge. 

Action  by  the  Strand  Improvement  Com- 
pany against  the  City  of  Long  BeadL  From 
an  order  denying  its  motion  tor  new  trial, 
defendant  appeals.  Afflnued. 

W.  H.  Jamison  and  Anderson  &  Anderson, 
all  of  Los  Angeles,  and  Stephen  0.  Long,  of 
Long  Beach,  for  appellant.  Joseph  H.  Call, 
and  Call.  Varlel  &  Call,  all  of  Los  Angeles 
(John  E.  Daly,  of  Long  Beacb,  on  the  brief), 
for  respondent  William,  Qoud^  &  Chandler, 
of  Long  Beach,  amicus  curlse. 

SHAW,  3.  Tbe  defendant  appeals  from  an 
order  denying  Its  motion  for  a  new  trial. 

Tbe  case  concerns  the  ownership  of  a  par- 
cel of  land  In  the  city  of  Ltmg  Beacb  Edtuated 
on  the  sand  beach  above  tbe  line  of  ordinary 
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bigh  tide,  and  iMtireen  that  line  and  a  bluff 
a  few  hundred  feet  north  of  It*  near  the  ocean 
front  Two  main  qoestlonB  are  presented 
by  the  appellant  In  opposition  to  the  claims 
of  the  plaintiff.  The  flrat  qoestton  ia  whether 
or  not  the  particalar  tract  in  controversy  was 
dedicated  to  public  nae  aa  a  street,  park,  or 
plosnre  ground  by  the  former  owners  of  the 
property  and  is  still  subject  to  sndt  use.  The 
secMxid  quarii<Hi  ia  whether  or  not  the  doc* 
trine  tliat  land  added  to  the  upland  by  ac* 
cretlon»  or  alluvion,  applies  to  land  bordering 
upoa  the  ocean. 

1.  The  asserted  dedicatton  to  public  use  is 
based  on  a  map  filed  for  record  In  1882  by 
the  former  owners,  showlo^  a  sarvey  and  sub- 
dlTision  into  blodb»,  lots,  streets,  and  alleys 
of  a  large  tract  of  land  now  compridng  a 
mzt  of  the  dty  of  Long  Beach.  The  land  was 
a  part  of  a  Mexican  grant  patented  by  the 
United  States  and  known  a>  Bandio  de  Lo<i 
Gerrltos,  bounded  m  the  south  by  the  Pacific 
Ocean.  The  southern  boundary  of  the  map 
was  a  reproduction  of  the  meander  line  of  the 
United  States  patent,  surveyed  to  indicate 
the  approximate  positton  of  the  line  of  ordina- 
ry liigh  tide  forming  the  real  boundary  of 
the  randia  The  line  c<  actual  high  tide  was 
not  shown.  Betmen  this  meander  line  and 
the  southern  lines  of  the  tier  of  blocks  nearest 
to  It  the  map  showed  a  ai»ace  of  Irregular 
width,  varying,  aocordliv  to  the  map  scale, 
from  200  to  800  feet  Al(Hig  this  space  Uiere 
was  a  crooked  Une  tnm  120  to  200  feet,  by 
the  scale,  soatti  of  the  south  lines  of  the  first 
tier  of  blocks.  The  map  did  not  contain  any 
legend  or  words  denoting  the  purpose  of  this 
line.  There  was  parol  evidence  that  it  was 
Intended  to  Indicate  the  line  of  a  bluff  15 
to  20  feet  high  extending  along  the  ocean 
front  north  of  the  land  In  controversy.  In 
the  space  between  this  bluff  line  and  the  tier 
of  blocks  there  were  the  words  "Ocean  Park 
Avenue."  Nothing  further  appears  that  tends 
to  define  the  width  of  the  space  intended  to 
be  embraced  in  Ocean  Park  avenues  except  a 
note  on  the  margin  that,  "All  streets  running 
east  and  west  are  80  ft.  wide."  As  all  the 
other  east  and  west  streets  are  denominated 
"streets"  and  the  one  in  qnestton  as  an  "ave- 
nue," the  map  leaves  the  width  of  the  avenue 
in  doubt 

The  contmtlon  of  the  dty  la  that  the  filing 
of  this  map  and  the  sale  of  lots  referring  to 
It,  by  tire  owners  of  the  subdivision,  under 
whom  the  plaintiff  derives  Its  title,  operated 
as  an  offer  to  dedicate  to  public  use,  as  a 
street  and  patb,  or  pleasure  ground,  the  whole 
of  the  space  between  the  front  tier  of  blocks 
and  the  line  of  ordinary  high  tide.  In  March, 
1886,  before  the  incorporation  of  Long  Beach, 
the  board  of  supervisors  of  the  county  passed 
a  lesolntion  that  the  "streets  and  alleys"  in 
Long  Beach  shown  on  this  map,  "are  hereby 
declared  pnUic  falfdiway&"  It  Is  dalmed 
that  by  this  (rffte  and  acceptance  the  qwce 
above  described  became  dedicated  to  the 
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Was  Incorporated  in  February,  1888.  Soon 
afterwards  the  same  claim  was  made  by  the 
dty  agolnat  the  Long'  Beadi  Land  &  Water 
Gomjiany,  iJta  predeceasor  in  interest  of  the 
plaintiff,  and  who  then  held  the  record  title 
to  the  space  in  question.  The  company  claim- 
ed that  the  dedication  Included  only  a  strip 
100  feet  Wide,  adjoining  the  ttom  of  said 
tier  of  Uooks. 

Said  company,  In  V^miftry,  1888,  began 
an  action  in  the  superior  court  of  Los  Ange- 
les county  against  the  dty  of  Long  Beadi  to 
quiet  Its  tlUe,  aUeged  to  be  In  fee  simple,  to 
all  of  the  space  between  said  tier  of  blocks 
and  the  ocean,  except  the  strip  100  Cset  wide, 
whldi  it  designated  aa  Ocean  ^rk  arenne. 
Aftw  this  action  was  begun  the  dispute  was 
settled  by  agreement  betwen  said  company 
and  the  dty,  whereby  the  dty  was  to  abandcm 
the  claim  that  the  entire  space,  or  any  more 
than  the  northerly  100  feet  of  It  was  dedicat* 
ed  to  puMlc  us^  and  the  company  was  to 
convey  to  the  dty  certain  strips  at  land  be- 
tween the  10(^foot  street  and  the  bluff,  to  be 
used  aa  a  puUle  park  or  pleasure  grounds, 
and  not  to  be  obstructed  structures  whidi 
would  cut  off  the  view  of  ^e  ocean  from  the 
front  lots  In  said  tier  of  blocks.  This  agree- 
ment was  not  In  writing,  and  it  was  not  di- 
rectly proven,  but  It  Is  fairly  Inferable  from 
the  evidence.  In  pursuance  of  this  settle- 
ment, the  dty,  by  Its  attorneys,  appeared  in 
the  action  and  filed  an  answer  disclaiming 
any  Interest  In  the  land  claimed  in  the  cinn- 
plfdnt,  and  stipulating  that  judgment  might 
be  given  for  the  plaintiff.  Jndgm^  was 
thereupon  entered  on  May  13, 1830,  declaring 
that  the  said  company  was  the  owner  In  fee 
of  all  of  the  space  bMweem  said  lOO-foot 
street  and  the  ocean  and  quieting  its  title 
thereto  against  all  claims  of  tbe  dty  for  pub- 
lic purposes  or  othwwise.  On  the  same  day 
the  said  company  executed  to  the  dty  a 
deed  purporting  to  convey  to  It  upon  the 
ccmdltlons  above  stated,  the  strips  of  land 
above  mentioned  lying  between  the  street  and 
the  bluff.  Thereafter  tbe  company  continued 
to  assert  title  to  the  land,  except  that  con- 
veyed by  it  to  the  dty,  and  has  conveyed  par- 
cels of  it  to  divers  persons  who  have  used  the 
same  for  private  purposes  exclusively.  The 
plaintiff  has  succeeded  to  one  of  these  par- 
cels, being  the  land  here  In  controversy. 

[1]  Tbe  judgment  Is  a  determination,  con- 
clusive upon  the  dty  and  the  public,  that 
the  land  in  question  is  free  from  public  use, 
and  that  It  then  belonged  to  the  Long  Beach 
Land  &  Water  Company,  to  whose  title  plain- 
tiff has  succeeded.  A  judgment  by  a  court 
having  Jorlsdlctlon  of  the  dty  aa  one  at  the 
parties  operates  to  divest  the  public  use  and 
eatabllsb  title  In  fee  In  the  plalntU^  as  fnlly 
aa  if  the  dty  tield  the  land  in  Its  piopiietMT 
cqiadty,  or  as  If  it  were  a  natural  pwun. 
and  even  U  the  judgment  Is  wroaeoos  in  point 
of  law,  upon  the  facta  shown.  It  bars  both 
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Uift  dty  and  ttn  state.  'People  t.  HoUaday, 
98  OaL  251.  29  Pac  64,  27  Am.  St.  Rep.  186; 
Saa  Frandaeo  t.  H<d]aday,  Te  Oal.  22, 17  Pac. 
M2:  PetWle  t.  Smith,  93  OaL  480,  27  Pac:  67, 
247. 

[S]  Tbe  attaA  en  the  Judsment  was  oo  tbe 
sroand  tbat  It  waa  obtaiuedr  by  fraud,  and 
waa  0,fm  on  tbe  otMuent  of  attora^a  who 
bad  no  autbority  turn  tbe  dty.  There  was 
no  fivldaMe  of  fliand,  nor  of  tb»  want  of  au- 
tbortty  at  tbe  attoiikey.  In  Om  absence  of 
sndk  erideno^  tbe  aatborlty  ct  tbe  attorney 
la  presumed.  Tbe  obJecUonB  on  these 
grounds  are  completely  answered  by  tbe  deci- 
sion In  Oarpeatter  v.  Oakland,  80  OaL  440. 
iSee.  also,  Deegan  t.  Deegan.  22  Nev.  197, 
87  Pac.  seO.  68  Am.  St  Bep.  742;  WandUng 
T.  Straw,  26  W.  Ta.  706 ;  1  Freeman  on  Jndg- 
nMnts,|128;  Coda Qt. Proc.1 283. 

[I]  SL  Tbo  court  found  that  tbe  land  claims 
ed  by  the  plaintiff  conslatB  of  accretttma  along 
the  aeaabore  made  since  the  year  1882.  The 
evidence  Indicates  that  the  land  lies  sooth  of 
the  high  tide  line  aa  tt  ezlated  in  1887  when 
the  Oerritos  rancbo  was  patented.  By  the 
act  of  May  1,  1911  (Stats.  1911,  p.  1304),  tbe 
state  granted  to  the  dty  of  Long  Beadi  "all 
tbe  tidelands  and  submerged  lauds,  whether 
flUed  or  unfilled,  within  the  present  bound- 
aries of  said  city,  and  situated  below  tbe  Une 
of  mean  high  tide  of  the  Padflc  Ocean,"  in 
trust  for  purposes  of  navigation.  The  dty 
claims  title  under  this  grant.  Counsel  assert 
the  doctrine  that  the  patent  for  the  Oerritos 
rancho,  although  tt  estabUAed  the  line  of 
mean  high  tide  as  the  southern  boundary 
thereof,  granted  only  the  lands  lying  north  of 
said  tide  line  as  It  was  then  situated ;  that  all 
lands  then  lying  below  mean  high  tide  Une 
were  the  property  of  the  state;  that  accre- 
tions subsequently  formed,  or,  in  any  event, 
all  that  have  been  formed  along  the  ocean 
front  since  the  adoption  of  section  1014  of  the 
Oivll  Code  in  1672,  remain  the  property  of  the 
state,  and  did  not  become  tbe  property  of  the 
owner  of  the  adjacent  upland,  and  that  the 
grant  from  the  state  to  tbe  dty  in  1911,  In- 
duded  not  only  the  land  lying  below  said 
tideland  at  that  time,  but  also  all  of  the  land 
that  lay  below  said  Une  in  1872.  and  since 
then  converted  into  upland  by  accretlona  or 
alluvion. 

It  must  be  admitted  that  tbe  language  of 
tbe  granting  act  does  not  hare  that  effect. 
It  purports  to  be  a  present  grant  and  to  refer 
to  conditions  existing  In  1911,  and  it  Is  limit- 
ed to  lands  "situated  below  tbe  line  of  mean 
high  tide  of  the  Pacific  Ocean."  This  means 
the  line  as  It  was  situated  at  that  time.  The 
land  claimed  by  plaintiff  was  then  situated 
above  the  mean  high  tide  line,  and  It  was 
therefore  not  Included  In  tbe  grant  to  tbo 
dty  frmn  tlie  state.  If  tb»  dty  has  no  title, 
tbe  judgment  that  the  plaintiff  is  tbe  owner 
of  the  land  in  fte  is  not  prejudicial  to  the 
dty.  The  state  akne  could  cimiplain,  if  it 
has  any  rli^t  or  Interest  under  tbs  doctrine 
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above  referred  to.  and  it  is  not  a  party  to 
the  action.  This  acti<m  was  begun  on  May 
23, 1911.  three  weeks  after  the  passage  of  ttu 
act  granting  the  tidelands  to  tbe  dty.  The 
evidence  shows  that  no  UMantlons  were  made 
In  the  interval 

There  was  evldenoe  showing  that  after  the 
action  was  begun  and  before  the  trial  was 
ended  accretions  were  made  adding  sever- 
al feet  to  the  land  above  mean  tide  Une. 
The  Judgment  was  entered  on  January  6. 
191S.  It  declares  the  Une  of  mean  high  tide 
to  be  the  south  boundary  of  tbe  land  adjudged 
to  plaintiff.  It.  therefore,  becomes  necessary 
to  determine  whether  accretlona  formed  since 
the  passage  of  the  act  of  May  1,  VMl,  l)elong 
to  the  plaintiff  or  to  Qie  dty. 

The  claim  of  the  city  to  such  accretions  is 
based  entirely  on  tbe  proposition  that  the 
law  of  this  state  Is  tliat  land  formed  by  al- 
luvion along  the  shore  of  tbe  sea  does  not 
belong  to  the  owner  ot  the  adjoining  up- 
land, but  .remains  the  ptoipeTty  of  tbe  state 
fat  virtue  of  its  sovereignty,  as  it  was  wtaHe 
the  tides  flowed  over  tbe  space  covered  by 
tbe  alluvion.  Hie  proposition,  considered  in 
tbe  light  of  Its  practical  application  and  con- 
sequences, Is  certainly  a  most  extraordinary 
one.  OalifOTnia  bas  more  tlian  1,000  miles 
of  seashore  to  which  land  is  continually  be- 
ing added  by  allnvlon,  and  from  which  land 
la  contlauaUy  being  tatoi  away  by  rdlctlon. 
Tbe  actual  line  of  mean  hl£b  tide,  as  It  ex- 
isted when  the  state  was  formed,  or  as  it 
was  in  1872,  when  the  Olvll  Code  was  enact- 
ed, bas  never  beoi  surveyed,  and  in  places 
where  relictions  or  alluvions  have  changed 
the  shore  Hue,  the  original  Hue  is  unknown, 
and  cannot  be  ascertained  with  any  degree 
of  certainty.  If  the  doctrine  is  correct,  the 
state  is  the  real  owner  of  innumerable  par- 
cels of  land  added  to  the  shore  by  alluvion 
which  hitherto  have  ,been  supposed  to  be- 
long to  the  respective  owners  of  the  upland 
to  which  they  have  been  added,  and  the 
boundaries  of  which  cannot  now  be  ascer- 
tained. It  is  not  difficult  to  see  that  grvat 
uncertainty,  confusion,  and  much  Uti^ation 
would  ensue  if  such  doctrine  were  ^tubllahT 
ed  and  enforced. 

The  proposition  is  contrary  to  the  great 
weight  of  authority.  The  act  of  April  13. 
1850,  declared  that  the  common  law  of  Eng- 
land shall  be  tbe  rule  of  decision  In  this 
Btate,  where  it  Is  not  repugnant  to  the  feder- 
al or  state  Constitution  or  to  the  statutes  of 
the  state.  Stats.  1850,  c.  95.  This  provision 
Is  now  a  part  of  our  PoUUcal  Code.  Section 
44CS.  The  law  of  alluvion  is  thus  stated  by 
Blackstone: 

"And  as  to  lands  trained  trom  tbe  see,  either 
by  alluvion,  by  tbe  washing  up  of  sand  and 
earth,  so  as  in  time  to  make  terra  firma,  or  by 
dereliction,  as  wben  tbe  sea  sbriuks  below  the 
Dsual  water  marks;  in  these  cases  the  law  Is 
held  to  be  that  if  the  gain  be  hj  Uttle  and  IttUe, 
by  imaU  and  imperceptible  degrees,  it  shall  go. 
to  the  owner  of  the  land  adjolnlnir.  For  *ae 
minifflua  non  curat  lex*;   and  besides,  these- 
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ovnen  being  often  loflen  hj  the  IrreskinK  tn  of 
the  aea,  or  at  charKes  to  keep  it  ont,  this  poisl- 
ble  sain  is.  therefore,  a  reciprocal  conwdera- 
tion  for  sach  poMlble  cbarfce  or  lou.**  2  BL 
Com.  282. 

ThlB  is  practically  the  unlTersal  role.  3 
Wash..  Ileal  Prop.  (6tb  Bd.)  I  1884,  p.  74;  1 
Am.  A  Eng.  Ency.  of  Law,  468;  Camden,  Qtc. 
Co.  T.  Uppincott.  45  N.  J.  Law,  410;  Mulry 
T.  Norton,  100  N.  Y.  434.  3  N.  B.  C81,  53  Am. 
Uep.  206 ;  Bhlvely  t.  Bowlby,  152  U.  S.  35,  14 
Sup.  Ct  648,  38  L.  Ed.  331 :  St  Clair  t.  Lot- 
liigston.  90  n.  S.  (23  WaU.)  67,  23  L.  Sd.  S9 ; 
Hagan  v.  Campbell,  note,  33  Am.  Dee.  277. 
There  ia  a  statement  of  Chancellor  Kent  that 
land  gained  by  accretion  belongs,  "In  the 
case  of  the  sea  or  navigable  rivers,  to  the  sov- 
ereign." 8  Kent,  Com.  428.  This  is  part  of  a 
passage  defining  the  law  of  accretion.  It  ia 
directly  contrary  to  the  cases  dted  by  the 
author  to  support  it  In  a  footnote  to  the 
fourteenth  edition,  Mr.  Gould,  the  annota* 
tor,  cites  Zeller  v.  Southern  Yacht  (^ub,  34 
La.  Ann.  837,  as  sostaining  the  doctrine. 
The  oplnlMi  In  that  case  la  not  clear  on  t^^e 
question  whetlier  the  land  in  controversy  was 
upland  made  by  accretion,  or  was  land  under 
the  waters  ct  Lake  Poutchartrala.  So  far  as 
It  refers  to  the  right  to  accretions,  it  ai}> 
pears  to  be  based  on  the  authority  of  article 
610  of  the  Louisiana  Civil  Code,  which  It 
gives  as  declaring  that  the  right  of  the  up- 
land owner  to  land  left  dry  by  derelictions 
"does  not  take  place  In  case  of  derelictions 
of  the  sea."  That  state  Iiaa  not,  so  far  as 
we  are  aware,  adopted  the  common  law.  The 
case  Is  therefore,  not  In  point  here.  It  is 
contrary  to  all  common-law  authority. 

[4]  The  city  relies  on  the  applicati<m  of 
the  maxim,  "Ezpresslo  unius  excluslo  est  al- 
terlus,"  to  section  1014  of  the  Civil  Code. 
This  section  Is  as  follows: 

"Wbere,  from  natural  causes,  land  forms  bj 
Imperceptible  degrees  upon  the  bank  of  a  river 
or  stream,  navieable  not  Daviaable,  either  by 
accumulation  of  material  or  by  the  recession 
of  the  stream,  such  land  belongs  to  the  owner 
of  the  bask,  subject  to  any  existing  right  of  way 
over  the  bank," 

The  argument  Is  that  since  this  section  men- 
tions the  banks  of  a  "river  or  stream,"  and 
does  not  mention  the  seashore,  it  must  be 
taken  as.  abrogating  the  common  law.  so  far 
as  alluvion  upon  the  seashore  is  concerned. 
This  theory  would  make  an  omission  to  say 
anything  on  a  subject  operate  as  an  affirma- 
tive declaration  r^>eallng  an  existing  law  on 
the  subject  not  mentioned.  We  do  not  think 
the  rule  of  constractiou  relied  on  should  be 
carried  so  far  In  this  case,  If.  indeed,  it  could 
be  done  In  any  case.  The  doctrine  that  the 
right  to  alluvion  exists  in  the  owner  of  the 
seashore,  as  well  as  elsewhere,  has  been  rec- 
ognized In  our  decisions.  Dana  v,  Ja<^on 
St  W.  Co.,  31  CaL  120.  89  Am.  Dec.  164; 
Wright  V.  Seymour,  69  Cal.  126,  10  Pac.  323. 
The  United  States  Circuit  Court  of  Appeals 
seems  to  have  reached  the  condnslim  that 


section  1014  covered  the  «ntli«  law  of  the 
state  on  the  subject  of  alltrvlon,  that  It  was 
exclusive  in  its  character,  and  that  It  abn>> 
gated  the  common  law  of  alluvion  as  applied 
to  the  sea^ore.  In  its  decision  in  Western 
Pac.  Ry.  Co.  v.  Southern  Pac.  Co..  ICl  Fed. 
397,  80  a  a  A.  eoa  This  oonelnslon  was 
founded  upon  section  4  of  tlie  CMl  Oote,  de- 
claring that: 

"The  rule  of  the  common  law,  that  statatea  in 
derogatioa  tliereof  are  to  be  strictly  construed, 
has  no  application  to  this  Code,  Code  es- 
tablishes the  law  of  this  state  respecting  the 
subjects  to  which  It  relates,  and  its  provMons 
are  to  be  liberally  construed,  with  a  view  to 
effect  its  objects  and  to  proaote  justice." 

DonbtlesB  section  1014  est^llshes  the  law 
of  this  state  on  the  aabject  of  allnvlai  de* 
posited  in  rivers  and  streams.  But  Out  sec- 
tion doea  not  purport  to  ertsbllrii  die  law 
with  r^iard  to  aUnvlra  on  the  seashore,  oat 
to  declare  that  neltlieF  allnvlan,  nor  the 
rights  growing  out  of  It  by  tlie  omnmon  law, 
sliall  exist  on  land  abntUng  upon  the  ocean. 
There  Is  nothing  In  Bectloa4,  nor  In  the  max- 
im above  mentioned,  that  Teqnlres  that  sec- 
tion 1014  ilionld  be  giTeu  that  effect  We 
do  not  approve  the  constnictlni  glTen  to  it 
In  die  above^ed  case^ 

[I]  Out  ondutiaii  Is  that  the  right  of  the 
upland  owner  to  addUitns  to  his  land  by  al* 
luvion  or  accretions  exists  wbere  the  land 
obntB  npm  the  ooean,  and  that  secUon  1014 
of  the  Civil  Code  has  no  application  to  alter 
the  common-law  rale  in  that  xeqtect 

TlwEs  are  no  other  points  diat  require  no- 
tice or  affect  tbe  merits  of  the  cas& 

The  ordOT  is  affirmed. 

We  ooncnr:  ANOBUiOITI,  a  J. ;  8L0SS, 
J.;  MELVIN,  J.;  UOaXQAN,  J.;  LAW- 
LOB.  J. 


OITZ  OF  SACRAMENTO     PACIFIC  OAS 
ft  ELECTRIC  CO.   (Sac.  2275.) 

(Supreme  Court  of  California.   Dec.  12,  1916. 
Rehearing  Denied  Jan.  11,  1017.) 

1.  HlQHWATS  «=»153—  OBSTBUCTION  —  CON- 

VEnlENCE. 

No  argument  of  convenience  nor  even  of  ne- 
caasitr  Justifies  an  oaanthorised  obstruction  or 
interference  with  free  use  by  tbe  public  of  we 
of  its  highways,  but  such  obstruction  can  be  bas- 
ed only  on  legal  right 

[Ed.  Note.— For  other  cases,  sea  Highways, 
Gent  Dig.  ||  290.  417,  419;  Dee.  Dig.  «»153.1 

2.  Stbeet  Railboads  ®=»28(4)  —  Stbketb  — 

PbA  NCniBES— CONSTEtlCTIOH. 
Where  a  franchise  to  one  corporation  au- 
thorized construction  of  tracks  east  on  K  and 
south  on  T.  street,  and  another  franchise  to  a 
different  company  authorized  construction  west 
on  K  and  north  on  T.  streets,  although  the  fran- 
chises were  afterwards  acquired  by  a  stngle  com- 
pany, and  altlioagh  both  included  the  power  to 
build  "ail  necessary  or  convenient  tracks  for 
curves,  turnouts,  switches,  side  tracks,  stations, 
turntables  and  appendages"  the  company  bad  no 
right  to  construct  a  straifbt  track  across  K 
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(treat  connactiBK  tb»  two  brMudiea  ob  T.  atnet, 

glace  a  grant  of  franchise  must  be  strictly  cod- 
stmed  and  fair  donbt  resolved  in  favor  of  tbe 
pabHc. 

CBd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Out  Dig.  H  Dee.  Dig.  «s» 
28(4)J 

Dspartm«at  8.  Appeal  from  Snpezior 
Oom;  flacramento  Oonntr;  N.  D.  Amot, 
JudB& 

InjaneUim  by  the  CUy  of  SacrameDto 
against  tbe  Padflc  Gas  &  Electric  Company. 
Decree  for  cnnplaliiaiit,  and  deCwdant  ap- 
peals. Affirmed. 

Wm.  B.  Bosley  and  Tbos.  7.  Straub,  twth 
of  San  'PraQclsco,  and  U  T,  Hatfield,  of 
Sacramento,  for  ai^ellant.  Ardilbald  Yell, 
R.  T.  McKlslck,  and  V.  A.  McOeorge,  all  of 
Sacramento,  for  responc^ent. 

HENSHAW,  J.  Tbe  appellant,  operating 
an  electric  street  railway  In  tbe  dty  of 
Sacramento,  undertook  to  constmct  across  K 
street  in  tbat  dty  two  tracks,  directly  con- 
necting its  existing  tracks  on  Tenth  street, 
which  extended  north  and  south  from  K 
street  The  accompanying  diagram  will  fa- 
cilitate an  naddnrtandtaig  of  tbe  altnatien: 


t 

\ 

KSt.  ^ 

KSt. 

[1]  K  street  extends  east  and  west,  and 
upon  It,  across  Tenth  street,  defendant  has 
for  many  years  opnated  Its  railway.  Ap- 
proaching Tenth  street  along  K  from  the 
west  Otere  Is  at  Tenth  street  a  cnrre  to  tbe 
right  and  sontherly,  whereby  cars  on  K  street 
may  be  and  are  diverted  to  Tenth  street  and 
ran  southerly  thereon.  As  defendant's  street 
cars  reach  Tenth  street  on  K  from  the  east, 
similar  curves  bear  off  to  tbe  right  hand  and 
northerly,  whereby  tbe  K  street  cars  are  dl- 
reited  onto  Tenth  street  north  of  K  street 
These  street  car  tracks  are  Indicated  upon 
the  diagram  tai  solid  black  tines,  a  single  line 
tn  each  instance  tor  conrenience  In  ddlnea- 
tion.  representing  two  tracks.  Over  the  right 
of  defendant  to  maintain  these  tradu  there 
Is  no  controversy.  Defendant  undertook  to 
make  a  direct  connection  across  K  street  for 
its  lines  on  Tenth  street.  That  portion  of 
tbe  new  tra^  whldi  It  designed  to  build  and 
was  In  process  of  building  to  accomplish  this 
direct  oonnectltm  Is  Indicated  by  the  dotted 
lines.  This  work  was  arrested  by  this  ac- 
tion tn  InJunotUm  bvoni^t  by  the  city  of 
Saeramento.  It  prevailed,  and  defendant 
has' taken  this  appeal.  Ain>eUant  Inirists  Uiat 
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it  has  the  legal  right  to  construct  tbls  dlcvnt- 
ed  portion  of  tbe  track.  It  repodiates  tbe 
suggestion  that  Its  argnment  is  more  one  of 
convenience  than  of  right,  but  it  Is  andonbt< 
edly  true  that  running  through  its  argu- 
ment, Uke  an  accompanimoit  to  a  theme,  is 
the  contention  adverted  to.  Thus  it  is  said 
tbat  appellant  can  and  does  transfer  Its 
cars  from  I^orth  Tenth  street  to  South  Tenth 
street,  or  vice  versa,  by  the  cumbrous  meth- 
od of  running  them  onto  K  street,  backing 
them  across  K  street  to  the  curve  upon  the 
other  side  of  tbe  street,  and  then  turning 
them  down  that  street,  that  the  Intnsectlon 
of  Teatb  and  K  streeto  is  a  busy  and  popu- 
lous center  of  traffic,  and  that  it  would  be 
mocb  more  expedient  for  the  appellant,  much 
more  convenient  for  the  traveling  public,  and 
a  much  more  expeditious  way  of  clearing  the 
interruption  to  travel  occasioned  by  the  pres- 
ence of  these  cars  to  permit  the  direct  cross- 
ing. However,  as  It  is  only  in  this  inferential 
way  that  appelant  advances  the  argument  of 
convenience,  it  Is  sufficient  to  say  that,  so 
far  as  any  such  use  of  a  pnbUc  street  Is  con- 
cerned, the  only  reasoning  to  which  a  court 
can  listen  is  reasoning  based  on  legal  right. 
No  argument  of  convenience  nor  even  of  ne- 
cessity Justifies  an  unauthorized  obstruction 
on  or  unauthorized  interference  with  the  free 
use  by  the  public  of  one  of  its  highways,  and 
all  such  arguments  are  to  be  addressed  to 
tbe  lawmaking  power.  Omnibus  R.  R.  Co.  v. 
Baldwin,  S7  Cal.  160;  Amestoy  v.  E.  R.  T, 
Co.,  95  Cal.  311,  80  Pac.  550;  City  Store  v. 
San  JOse,  etc..  Co..  ISO  Cal.  277,  88  ^c.  977; 
Davis  V.  Mayor  of  New  York,  14  N.  T.  506, 
67  Am.  Dec.  186;  Commonwealth  v.  Vermont 
&  Mass.  R.  R.  Co..  4  Oray  (Haas.)  22 ;  L.  4b 
N.  R.  R.  Go.  V.  Mobile,  Jackson,  etc.,  Co.,  124 
Ala.  162,  26  South.  895;  Bnritngton  v.  Penn. 
a  a  Co.,  56  N.  J.  Eq.  250,  38  Atl.  840;  Fan- 
ning V.  Osborne.  102  N.  T.  441,  7  N.  B.  807 ; 
Bangor  v.  Traction  Co.,  147  Mich.  169,  110 
N.  W.  490,  7  L.  B.  A.  (N.  S.)  1187.  118  Am. 
St  Rep.  546,  11  Ann.  Cas.  2M ;  Edmonds  v. 
Baltimore  &  Potomac  &  B.  Co.,  114  U.  8. 
453,  5  Sup.  Gt  1098,  20  Ii.  Ed.  216;  Joyce  on 
Nuisances.  |  246;  Dill.  Hnn.  Corp.  (5th  Ed.) 
f  1244;  EUlott,  Roads  and  Streets,  |  1046. 

it]  We  come  then  to  a  consideration  of  the 
asserted  right  of  the  defendant  to  lay  the 
tracks  in  question.  It  Is  said  that  this 
right  exists  by  virtue  of  a  grant  contained  In 
two  ordinances  of  tbe  oltr.  By  the  first  of 
these  Che  predecessors  In  Interest  of  aniel- 
lant  were  onpowered  to  construct  tbe  exist- 
ing donble-track  street  car  line  Which  extenda 
along  K  street,  across  Tentti,  and  thereon 
easterly,  niey  were  also  empowered  to  build 
and  operate  tbe  existing  line  from  Tentii  and 
K  connecting  with  the  existing  line  on  K, 
thence  at  Tenth  street  southerly  along  Tenth 
street,  and  In  onneetien  with  the  ouutrno- 
tlon  and  operation  of  this  system  were  wn- 
powered  to  bnUd  "all  neceuary  or  omvenlent 
tracks  for  corves,  tumonts,  switches,  side 
tnu^  stations,  tnmtaUee  and  ftppen^^ea.'* 
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By  the  second  ordinance  tiie  predecessor  In 
Interest  of  appellant  was  authorized  to  oper- 
ate electric  cars  on  K  street  westerly  **to  a 
connection  with  the  tracks  of  the  Central 
Electric  Railway  Company  at  the  Intersection 
of  K  street  and  Tenth  street,  thence  on  Tenth 
street  to  a  connection  with  the  tracks  of  the 
Central  Electric  Railway  Company  on  3 
street,"  etc  This  Is  the  connection  Indicated 
upon  the  diagram  by  the  northerly  carve. 
The  franchise  grants  contained  in  these  ordi- 
nances, it  Is  to  be  noted,  were  grants  not  to 
the  same,  bat  to  different  persons  or  corpora- 
tions. The  power  conferred  by  them  was  ex- 
erdsed  to  the  extent  Indicated  in  the  con- 
struction of  the  curves  leading  into  the 
tracks  to  the  north  and  south  on  Tenth 
street  Tbe  single  question  Is  whether  those 
ordlnaocea,  aeparately  or  together,  granted 
the  right  to  build  the  straight  tra(ft  across  K 
street  on  Tenth,  and  the  question,  we  think, 
relieved  from  the  pressure  of  the  argument 
of  conTenience,  la  an  ertremely  simple  one 
which  must  be  answered  In  the  negatlre. 
Clearly  1^  none  of  the  language  used  in  ei- 
ther ordinance  Is  the  right  and  power  to  do 
this  thing  directly  declared  and  granted,  J>p- 
pellant  finds  that  power  in  the  use  of  the 
word  "appendages."  That  word  Is  employed 
in  the  second  ordinance  in  precisely  the  same 
manner  as  it  Is  used,  in  tiie  first  ordinance 
where  Its  context  Is  quoted.  Appellant  ar- 
gues that,  since  It  can  in  fact  transport  its 
cars  on  Tenth  street  to  the  north  or  south 
of  E  street  by  the  cumbrous  method  of 
switching,  the  direct  cross-track  to  accom- 
pUsh  the  same  result  comes  justly  within  the 
meaning  of  the  word  "appendage."  But  is 
this  so?  A  reading  of  the  ordinances  dis- 
closes that  they  are  drawn  with  particular^ 
ity.  The  routes  are  carefully  defined.  The 
franchises  which  they  granted  were  given  to 
different  persons  at  different  times.  There 
is,  as  has  been  said,  nothing  in  either  of  them 
which  apeclfically  authorizes  a  line  of  rail- 
road  directly  across  K  street,  and  yet  one 
would  certainly  look  for  such  an  authoriea- 
tlon  to  be  expressly  given.  Moreover,  the 
drcomstances  under  whlcdi  the  franchises 
themselves  were  given  are  repellant  to  this 
su^estlcm.  By  the  first  the  cars  were  au- 
thorized to  run  easterly  to  K  street  and  then 
southerly  down  Tenth.  By  the  other  they 
were  authorized  to  run  westerly  on  K  street 
and  then  northerly  on  Tenth.  The  fact  that 
by  subsequent  purchase  or  traffic  arrange- 
ment the  control  of  these  various  lines  has 
come  Into  a  single  band  of  course  cannot 
operate  to  modify  or  control  the  terms  of 
the  grant  And,  finally,  If  doubt  can  be  en- 
tertained upon  the  proposition,  and  It  is  c&t- 
talnly  little  enough  to  say  that  doubt  can 
be  entertained,  that  doubt,  under  all  the  au- 
thorities and  under  every  principle  govern- 
ing the  Interpt-etatlon  of  such  grants,  must 
be  construed  In  favor  of  the  sovereign — the 


granting  power — ^whoee  mandatory  the  city 

of  Sacramento  is. 

"A  grant  of  a  franchise  to  construct  and  oper- 
ate a  railroad  or  other  utility  in  the  street  is  to 
be  strictly  coQBtrued.  and.  in  cases  of  a  fair 
doubt,  in  favor  of  the  public  as  yg«^nrt  UIkkbs 
claimiD?  under  the  grant"  Dill.  Ifun.  Onp. 
(5th  Kd.)  S  im 

"The  grant  to  a  railway  company  of  a  ri^t 
to  occupy  a  street,  whether  by  ordinance  or  by 
charter,  must  plainly  appear.  It  should  not  be 
left  to  implication  from  general  langu^  which 
does  not  dearly  show  an  tnCoit  to  give  die  per- 
mission."  Chicago,  etc.,  B.  B.  Co.  v.  Chicago, 
121  m.  176,  U  N.  B.  907. 

And  wlthont  multiplying  qootatlena  upm 
BO  well-settled  a  proposition,  suffice  it  to  dte 
Hannibal  A  St  Joeeph  By.  Ga  Ma  River 
Co.,  125  n.  a.  260,  8  Sup.  Ct  874,  81  L.  Ed. 
731;  Charles  Blver  Bridge  r.  Warren  Bridge 
U  Pet  420.  9  Ed.  778;  Strawbridge  Canal 
V.  Wheeley,  28  B.  A  A.  7M;  Dubuque,  etc, 
By.  Go.  T.  Utchfleld.  64  U.  B.  (28  How.) 
16  U  Ed.  SOO;  rettllliliig  Co.  r.  Hyde  Park, 
97  D.  S.  06e»  24  I..  Ed.  1086. 

The  Judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  ooDcnr:   MELVXN.  J.;  LOBZOAN,  J. 


TURNER  T.  TtJRNER  el  aL  (T*  A.  87S7J 

(Supreme  Court  at  GaUf<»nis.   Dee.  IS,  1816. 
Behearlng  Denied  Jan.  U,  1917.) 

1.  Pludiho  <;si6S(2>— IirooHBiBnNOT. 
"Where  the  divorced  wife  sued  in  two  ooonts, 

one  of  wbich  alleged  a  fraudulent  deed  made  by 
the  husband,  during  the  commnnity,  of  commn- 
nlty  property  to  two  sons,  and  sought  recovei? 
of  one^alf  of  such  property,  and  the  other  al- 
leged that  ime  of  the  sons,  sabsequent  to  the 
death  of  the  other,  fraudulently  secured  a  deed 
from  the  plaintiff  of  her  interest  In  the  property 
and  Bousat  recovery  of  an  undivided  half  <» 
the  son's  share,  though  the  second  count  vas  not 
consistent  wlQi  the  first,  snch  pleading  was  not 
improper,  and  plaintiff  conld,  before  trial, 
withdraw  the  first  count,  in  the  absence  of  evi- 
dence to  support  it  and  still  recover  <hi  the 
second. 

[£d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.      114-117;  Dec.  Dig.  <g=>53{2).J 

2.  Deeds  <6=»58(1)~Reqdisiibs  or  Dbuvert 
—Deeds  to  Infants. 

A  deed  to  an  infant  requires  no  delivery  to 
or  acceptance  lay  the  grante^  and  delivery  to  a 
third  pexaon  for  his  benefit  Is  snfficient  to  vest 

aue. 

[JQd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  130, 133.  135;  Dec  Dig.  «=>58C1).] 

8.  DxBDs  «»20S(])  —  DmvcBT  —  BvuaHOB 

— SuFFICtENCT. 
Where  the  grantor  of  land  to  Infant  grantees 
delivered  the  deed  to  a  notary  and  subsequently, 
in  petition  for  letters  of  administration  upon 
the  estate  of  one  grantee,  the  grantor  expressly 
stated  that  the  estate  consisted  of  an  andivided 
half  of  the  land  deeded,  there  was  ample  evi- 
dence to  support  a  finding  of  dellveiy  of  the 
deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Ocsit 
Dig.  fg  625,  680;  Dec  Dig.  «»208(1).] 


^»For  other  cases  m  samt  topio  and  KBY-NUHBBB  U  all  K«TTNumb«red  Slnsts  and  Indexw 
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Department  S.  AniMd  turn  Superior 
Court,  Inyo  Ckmnt?;  iraUam  D.  Daby, 
Judge. 

Salt  bar  Anna  Torner  against  J.  8.  Tazncor, 
for  uiiiwelf  and  as  administrator  ot  the  es- 
tate of  Ddgar  H.  Tomer,  and  Qeorge  W. 
Tnrner.  Jotement  tor  aanplalnant,  and  de- 
frndanta  iwol*  Attnned. 

8.  XL  Termllyea,  S.  L.  Oarpenter,  and  Wm. 
B.  Him  rod,  all  of  Los  Angeles,  for  appellants. 
Wm.  Lair  Hin  and  James  P.  Montgomery, 
both  of  Oakland,  and  Frank  C.  Scherrer,-  of 
Independence,  for  respondent 

HENSHAW,  J.  Plaintiff  alleged  that  for 
many  years  prior  to  1880  she  had  been  the 
wife  of  defendant  J.  8.  Turner.  In  that  year 
they  Tere  dlTorced,  the  divorce  decree  con- 
taining no  ftdjndicatl<m  of  property  rights. 
She  took  upon  herself  the  custody,  care,  and 
snpport  of  two  daoghttts  of  the  marriage, 
and  the  husband  took  upon  himself  the  like 
custody,  care,  and  support  of  two  other 
daughters  and  two  sons,  Edgar  M.  and  George 
W.  Daring  the  existence  of  the  community 
and  before  the  divorce  much  community 
property  had  beoi  accumulfUed.  In  1882  the 
hnsband  secretly  conveyed  a  ranch  known  as 
the  Howard  ranch  to  the  two  Infant  sons, 
Edgar  M.  and  George  W.  In  1894  the  son 
Edgar  H.  died  intestate.  He  had  attained 
his  majority.  He  was  childless,  unmarried, 
and  his  heirs  at  law  were  his  father  and  bla 
mother.  His  estate  consisted  of  an  undivid- 
ed one-half  of  the  Howard  ranch,  the  other 
moiety  of  which  was  owned  by  his  brother, 
defendant  George  W.  Turner.  J,  S.  Turner, 
the  father,  sued  for  and  obtained  letters  of 
administration  upon  the  estate  of  his  de- 
ceased son,  and  in  the  course  of  administra- 
tion caused  to  be  filed  his  verified  Inventory 
and  appraisement  of  the  property  of  the  es- 
tate, wherein  it  was  shown  that  the  only 
property  was  an  undivided  one-half  of  the 
Howard  ranch.  In  October,  1904,  the  de- 
fendant George  W.  Turner,  who  had  attained 
his  majority,  executed  to  bis  ftther  his  deed 
of  grant,  bargain  and  sale,  conveyli^  to  blm 
all  of  the  Howard  ranch.  This  son  had  been 
brought  up  by  Ms  father,  and  for  many  years 
bad  never  seen  nor  communicated  with  his 
mother.  She  was  G2  years  old  and  stricken 
with  poverty,  and  was  compelled  to  support 
herself  by  laboring  from  day  to  day  In  the 
most  bumble  and  menial  employments.  In 
October,  1900,  her  son,  the  defendant  George 
"W.  Turner,  called  upon  her  in  Stockton,  Oal., 
where  sbe  was  residing.  He  greeted  her  with 
manifestations  of  fond  affection,  expressed 
the  most  ardoit  filial  love  for  her,  d^)lored 
her  impoverished  condition,  and  urged  her  to 
make  a  deed  to  him  of  her  interest  In  the 
Howard  randi,  in  consideration  of  whtdi  and 
of  his  love  and  pity  for  her  he  would  con- 
trlbote  to  her  support  during  the  remainder 
of  her  life.  Undw  then  drcumstaaces  she 
executed  Oie  deed  which  be  had  prepared. 


He  gave  her  fOO  and  went  fals  way.  Sbe  has 
never  seen  him  sinoe,  nor  has  he  ever  con- 
tributed anything  to  her  support.  The  falal- 
^  of  these  representations  of  love  and  aflec* 
Uon  are  averred,  and  it  Is  diarged  that  the 
son,  under  the  Infiuenoe  of  his  fether,  design- 
edly and  fraudulently,  and  In  oon^)lracy  with 
his  father,  took  these  means  to  Induce  the 
Ignorant,  fond,  and  confiding  mother  so  to 
part  with  her  land.  Another  phase  of  this 
complaint  charged  that  the  execution  of- the 
deed  by  defendant  J.  8.  Tnmtr  to  bla  Inftnt 
sons  made  during  the  coverture  of  the  parties 
was  fraudulently  designed  and  executed  to 
deprive  plaintiff  of  her  share  of  the  com- 
munity property.  A  decree  was  aoaght,  ea- 
tablishlng  all  of  these  ttiings  and  seeking  an 
award  to  the  plalntUt  of  her  share  of  the 
community  property  and  ot  its  rents,  lasoes, 
and  profits.  "When  ths  cause  came  on  for 
trial  the  plalntUTs  attorneys  announced  th^ 
abandonment  of  all  the  oontentlona  going  to 
the  natnre  and  extent  of  the  communll7 
property,  because  of  Qieir  Inability  to  prove 
13ie  facta.  With  this  also  f^  their  conten- 
ti<m  that  the  deed  executed  by  J.  S.  Tuner 
to  his  Infant  sons  was  ezeentad  In  firand. 
There  was  left  In  the  ease  the  controversy 
over  the  assMted  fraudulent  inocuremrat  Iqr 
the  son  of  the  deed  from  Us  mother  to  the 
undivided  one-fourth  ct  the  Howard  ranch. 
Upon  the  issues  presMited  1^  this  controver- 
sy the  trial  was  bad,  and  the  court  found  In 
accordance  with  the  allegations  of  the  com- 
plaint It  found  that  the  deed  executed  by 
the  fiither  to  his  two  minor  sons  bad  vested 
in  them  the  feeolmple  title  to  the  whole  of  the 
Howard  ranch,  and  the  defendant  Turner  was 
eBt<H>ped  from  d«iylng  the  validity  and  due 
execntion  of  this  deed ;  that  by  the  death  of 
the  son  Edgar  M.,  title  to  his  undivided  one- 
half  of  the  farm  vested  in  equal  moieties  In 
his  father  and  mother ;  that  the  son  George 
W.  did,  by  the  fraudulent  devises  above  in- 
dicated, secure  from  his  mother  a  deed  to  her 
ooe*fourth  of  the  Howard  randi.  The  judg- 
ment of  the  court,  following  these  findings, 
and  its  conclaslons  of  law  denied  to  the 
plaintiff  any  right  by  virtue  of  a  community 
interest  In  and  to  the  property  of  the  How- 
ard ranch,  and  annulled  the  deed  made  by 
plaintiff  to  her  son. 

Upon  appeal  the  grievance  of  appellants 
is  based  upon  the  assertion  and  argument 
that  the  court  erred  in  allowtug  plaintiff  to 
abandon  her  contention,  touching  her  rl^t 
to  the  community  pr<q;)erty,  and  to  rest  her 
action  upon  a  demand  for  relief  against  the 
deed,  which  had  been  fraudulently  obtained 
from  her  by  }ier  son.  It  is  said  that  under 
the  first  cause  of  action  she  had  charged  that 
the  deed  made  by  the  father  to  his  infant 
sons  was  Itsc^lf  fraudulent  and  void,  and  that 
therefore  no  title  passed  to  the  sons;  that 
ehe  changed  her  attitude  and  snccessfolly 
sought  to  have  this  deed  dedared  valid,  and 
then  sought  to  obtain  an  undivided  one- 
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fourth  Of  the  ranch  as  heir  at  law  of  her  de- 
ceased iODi  Bdxar  M.,  by  force  of  the-Talidl- 
ty  of  this  deed  from  the  father  to  his  minor 
children.  The  procedure  of  the  court  by 
whidtk  this  was  allowed  to  be  done  la  declared 
to  be  violatiTe  of  all  soimd  and  well-settled 
rules  of  lawt  in  tliat  the  plaintiff  was  allow- 
ed to  change  her  legal  position  as  the  wind 
changes  (Daris  v.  Winona  Wagon  Co.,  120 
Cal.  244,  S2  Fac.  487),  In  that  the  judgment  Is 
not  warranted  by  the  pleading,  and  in  that 
plaintiff  Is  given  a  recovery  upon  a  case  not 
pleaded.  Ellis  t.  Rademacher.  125  GaL  666. 
68  Paa  178;  Davis  v.  Poc.  Tel.  Ca.  127  OaL 
312,  67  Fac.  764,  69  Pac.  698. 

[1]  It  is  quite  true  that  if  plalntUT  had 
succeeded  in  avoiding  the  deed  made  by  her 
husband  to  the  minor  sons  upon  the  ground 
that  It  did  violence  to  her  rights  In  the  com- 
munity property  and  was  conceived  and  exe- 
cuted in  fraud  of  those  rights,  the  sons  them- 
selves would  have  been  stripped  of  title,  and 
she.  the  mother,  would  liave  recovered  one- 
half  of  the  Howard  rant^  directly  from  her 
former  husband,  as  being  her  community  In- 
terest therein.  Upon  the  other  band,  she 
charged  with  equal  particularity  that  she  had 
been  fraadulently  deprived  of  her  one-fourth 
Interest  In  the  Howard  ranch,  which  one- 
fourth  Interest  could  be  hers  only  upon  the 
theory  that  the  father's  deed  to  tiia  minor 
WDfl  vested  title  in  them.  Her  atttitude, 
thai,  amounted  to  this:  That  if  she  should 
succeed  in  establishing  her  community  Inter- 
est in  the  property  and  the  fraudulent  char- 
acter of  her  husband's  deed  to  her  sons,  she 
recovered  without  regard  to  the  swindle  sob- 
sequmOy  perpetrated  upon  her  by  her  son. 
It  however,  she  fialled  In  this,  so  that  it 
was  decreed  that  title  to  this  ranch  did  yeat 
in  the  sons,  Chen  it  was  atiU  open  to  her  to 
recover  her  one-fourth  as  hetr  at  law  of  h&e 
deceased  son,  by  having  the  court  eanit7 
set  aside  as  fraudulent  the  deed  whkli.  she 
had  been  induced  to  make.  Tliere  is  nothing 
in  our  system  and  tides  of  pleading  which 
forbids  such  a  complaint,  even  if  the  posi- 
tions token  in  It  may  seem  to  be  Inconsistent 
Tanf oran  t.  Tanforan,  169  Pac.  709. 

[2, 3]  When  it  was  made  known  that  the 
I^alntiff  would  abandm  her  effort  to  avoid 
the  deed  made  by  J.  S.  Turner  to  his  minor 
children,  J.  S.  Turner,  In  turn,  strenuoilsly 
Insisted  that  he  had  not  parted  with  title  to 
the  Howard  ranch,  and  that  his  deed  convey- 
ed no  title  for  lack  of  delivery ;  that  it  was 
recorded  without  his  authority,  and  more  to 
like  effect.  A  deed  to  an  Infant  requires  no 
delivery  to  or  acceptance  by  the  grantee. 
I>elivery  to  a  third  person  for  the  benefit  of 
the  infant  is.  In  all  cases,  sufQcient  to  vest 
the  tU:le.  Sneathen  v.  Sneathen,  104  Mo.  201, 
16  S.  W.  497,  24  Am.  St.  Uep.  326 ;  Colee  r. 
Colee,  122  Ind.  109,  23  N.  B.  687,  17  Am.  St 
Hep.  345 ;  Walker  v.  Walker,  42  III.  311,  89 
Am.  Dec.  445.   Turner  delivered  the  deed  to 


the  notary  public  for  itfs  children,  ud  it  was 
thus  placed  upon  record.  Turner  furtheviu 
his  petition  for  letters  of  admlnlat ration  up- 
on the  estate  of  his  son  Ddgar  M.  express 
stated  that  that  «tate  consisted  of  an  undi- 
vided one-half  of  the  Howard  ranch  wbldi 
he  had  deeded  to  his  son.  Under  oath  fai  the 
inventory  of  the  estate  he  swore  that  one* 
half  of  this  ranch  belonged  to  the  estate  of 
his  son.  Here  was  ample  evidence  to  sup- 
port the  finding  of  the  court  of  delivery. 

The  Judgment  and  order  o^^pealed  firom  are 
therefore  aifirmed. 

We  concur:  MBLTIN,  J.;  LOEIQAN,  1. 


BBD  RITSB  LUMBBB  00.  r.  PILE4SBUBX 
flt  aL,  Membws  ot  the  Industrial  Aoddent 
ConuiissitMi.   (Sac  2478.) 

(Supreme  Court  <tf  Calif  onkla.   Dec.  15,  1916.) 

MaOTEB  ANO  SEETAnT  ^s>898  —  WOKEMSH'S 
COKPBNSATION  AOT  —  PBOCBEDINQS  BSVOSB 
COMMISaaiOM— LllUTA-nONS--WAIVES. 
Under  Workmen's  Compensation  Act  (St 
1913,  p.  287)  {  16,  barring  proceedings  befon 
the  Commusion  not  commenced'  within  ^ 
months  after  the  injury,  and  section  23,  provid- 
ing for  filing  auwers,  the  defwae  that  a  claim 
is  barred  by  the  six-oumtb  period  is  waived  by 
failure  to  answer, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dea  Dig.  «»89&1 

In  Bank.  Proceedings  un^  the  Work- 
men's Compensation  Act  by  Thomas  E.  Wil- 
son against  the  Bed  Klver  Lumber  Company. 
After  an  award  the  Bed  Blver  Lumber  Cmn- 
pany  applies  for  a  writ  of  review  against  A. 
J.  Plllsbnry  and  others,  members  of  the  In- 
dustrial Accident  Commission.  Award  af- 
firmed. 

Pardee  &  Pardee  of  SusanvlUeh  for  petl> 
tioner.  Christopher  M.  Bradley,  of  San  Fran- 
cisco, for  respondents. 

SHAW,  J.  This  la  a  proceeding  to  review 
and  annul  an  award  for  disability  indemnity 
made  by  the  Industrial  Accident  Commission 
against  the  plaintiff  in  favor  of  Thomas  SI 
Wilson. 

The  proceeding  before  the  Commission  was 
Instituted  by  Wilson  more  than  six  months 
after  the  date  of  the  accident  which  caused 
the  Injury  and  more  tbon  six  months  after 
the  making  of  any  payment  or  agreemoit 
by  said  company  on  account  of  the  injury  and 
disability.  The  plaintiff  here  contends  that 
this  lapse  of  time  deprived  the  Commission 
of  Jurisdiction  to  make  an  award  to  the  in- 
jured empl(^& 

The  company  did  not  file  any  answer  be- 
fore the  Commission,  and  did  not  raise  the 
objection  that  the  application  for  relief  was 
filed  too  late,  at  any  time  during  the  hear- 
ing, nor  at  all,  except  In  a  petition  to  the 
Industrial  Accident  Commission  for  a  re- 
hearing, after  the  award  was  made.   It  Is 
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BOW  dKlnied  oo  behalf  of  tlw  CommlBBlra 
that  the  lapae  of  time  does  not  oust  t2ie  jarls- 
4ioa<n,  Imt  la  aalj  matter  of  detatae,  and 
ttmt  It  waa  waived  by  tbe  faflnze  to  assert 
it  befnre  tbe  dose  of  tbe  heaitnff  before  tbe 
OommlaaioD. 

The  proTlsioa  reUed  on  by  the  Bed  Blver 
Lumber  Onnpany  In  anpport  of  Its  contentloa 
la  found  In  section  10  of  the  Workmen's  Oom- 
pensatlon.  Insurance  and  Safe^  Act,  partle- 
ttlariy  dause  (a),  wtaldi  reads  as  follows: 

"Unlesa  compensatioT)  Is  paid  or  an  agreement 
for  its  payment  made  wiuiln  the  time  limited 
in  thia  aection  for  the  iuatltution  d  proceedings 
for  its  4^ection,  the  right  to  institute  audi 
proceedings  shall  be  vliolly  barred." 

Tbe  time  limited  for  the  inatltaUon  of 
proceedlugs  to  collect  dlaablUty  indemnity  is 
limited  by  daoae  (b)  to  "six  montbs  from  the 
date  of  the  acddenl^"  or  from  the  date  of  the 
agreement  or  last  payment,  where  such  agree- 
ment or  payment  la  made. 

Section  23  of  the  a<A  provides  that  if  the 
defendant  in  snch  a  proceeding  desires  to 
bring  any  fact  to  the  attention  of  the  Com- 
mission as  a  defense  to  the  claim,  he  must, 
within  flTe  daya  after  service  of  the  applica- 
tion upoa  him,  file  with  the  Commission  his 
answer  setting  forth  such  fact 

The  general  doctrine  that  the  statute  of 
Umitati<ms  afCecta  oaly  the  remedy  and  does 
not  extinguish  tbe  right,  and  that  It  is  a 
matter  of  defense  which  is  waived  if  It  Is 
not  pleaded,  is  too  well  known  and  settled  to 
require  discussion.  We  find  no  authority 
in  the  act  for  the  application  of  a  different 
rule  to  judicial  proceedings  before  the  Indus- 
trial Accident  Commission.  The  fact  that 
tbe  application  was  filed  too  late.  If  true,  is 
clearly  a  matter  which  may  be  relied  on  as  a 
defense  to  the  claim.  Section  23  requires  Uie 
defendant  to  file  an  answer  stating  such 
fact,  if  he  Intends  to  rely  on  It  The  rea- 
sonable deduction.  In  view  of  the  well-knowu 
doctrine  referred  to.  Is  that  the  failure  of 
the  d^endaut  to  file  an  answer  bringing  that 
fact  to  tbe  attention  of  tbe  Commission  was 
a  waiver  of  that  defense. 

There  are  cases  relatiz^  to  actions  to  re- 
cover damages  for  Injuries  causing  death, 
recoverable  only  under  a  statute  creating 
the  cause  of  action  therefor,  and  fixing  a 
limitation  within  which  such  actions  must  be 
begun,  In  which  it  la  said  that  the  limitation 
"la  a  condition  attaclied  to  the  right  to  sue," 
and  that  "the  right  is  lost  tf  the  time  be  di»- 
regarded."  The  Harrlsburg,  119  U.  S.  214, 
7  Snp.  Ct  140,  80  L.  Ed.  358;  Rodman  v. 
Missouri,  etc.,  Co.,  66  Kan.  646,  70  Pac.  642, 
69  li.  R.  A.  704.  Also  that  the  condition  pre- 
sented by  such  limitation  "must  be  met  by 
pleadings  on  tbe  part  of  plaintiff  and  by 
plaintiff's  proofs."  Boston,  etc.,  Co.  v.  Hard, 
106  Fed.  116.  47  O.  C.  A.  610,  66  L.  B.  A.  193. 
In  the  last  case  the  statute  was  pleaded,  the 
Question  of  a  waiver,  therefore,  did  not  arise, 
and  the  remark  quoted,  so  far  as  It  may  Im- 


ply that,  the  faUnra  to  plead  It  doea  no* 
waive  snch  defense,  is  obiter  dictum.  In  tbe 
other  caaea  tbe  qtnotion  of  ttie  enact  of  a 
failure  to  plead  the  bar  (tf  tiw  statute  waa 
not  discussed.  In  The  Barrlsborg  It  does 
not  appear  that  there  waa  no  anch  plea.  In 
the  B^raa  Case  tite  atatute  was  pleaded. 
The  only  case  that  we  find  hcddlng  tiiat  sndi 
driimae  la  not  waived  by  tbe  failure  to  plead 
it  la  Pittsburg,  etc.  Go.  r.  Hlne,  2B  Ohio 
St  The  statute  tbare  oonaidered  waa 
construed  to  dadare  the  limitation  as  an 
express  condition  of  tlie  right  to  aoe,  and  to 
rettnlre  the  plaintiff  to  allege  and  prove  that 
It  was  bctfun  within  the  time  preacribed.  The 
Workmen's  Compensation  Act  is  so  widely 
dlffmnt  In  its  terms  from  the  Ohio  Act  that 
the  case  la  of  no  focoa  as  aatiiorlty.  The 
language  of  our  atatute  la  that  the  right  to 
Inatltute  tiie  proceeding  la  "wh<dl7  barred" 
by  tbi6  lapse  of  time.  This  does  not  mean 
that  dm  provision  rclatea  bade  and  avoids 
the  dalm  ftom  the  begtunlni^  or  forfeita  tbe 
right  The  use  (tf  the  word  "barred"  In  It- 
self implies  that  the  lapse  of  time  consti- 
tuting the  bar  must  be  raised  in  acnne  manner 
aa  a  defena&  If  the  bar  la  not  raiaed,  it  will 
be  <tf  no  avail. 
The  award  la  afDxmed. 

We  cooein-:  ANOBLLOTTI,  O.  J.: 
SU>8S,  J.;  LOaiOAN,  J.;  HBLTIN,  J.; 
HSNSHAW,  J.;  LAWLOU,  J. 


SCHALIOH  V.  BEIXj.    (S.  F.  6048.) 

(Supreme  Court  of  Galifomta.   Dec  12.  1916. 
Behesxlng  Denied  Jan.  11.  1917.) 

1.  HacHANioB'  Lam  «s>271(15)  —  Aonon — 
Px.EA.Din  a. 

A  complaint  in  an  action  on  a  mechanic's 
lien  averring  tbat  defendant  entered  into  a 
oontract  wiu  plaintiff  wherein  she  ajereed  to 
employ  him  to  perform  work  and  fnmiu  mate- 
rial, and  tbat  he  did  perform  the  work  and  fur- 
nish tbe  material  "pursuant  to  said  contract," 
was  not  open  to  the  objection  on  demurrer  tbat 
it  appeared  that  plaintiff  was  not  an  original 
contractor  and  did  not  file  his  lien  witUs  the 
time  limited  for  a  subcontractor. 

[Ed.  Note.— For  other  case«,  see  Mechanics* 
Liens,  Cent  Dig.  I  609;  Dec.  Dig.  «=»271(16)J 

2.  MRCHANzca*  Lmia  ^9»271((9  —  Aonoir  — 

PLSADmO. 
A  complaint  In  an  action  on  a  mechanic's 
lien  averring  that  plaintiff  was  to  perform  labor 
and  famish  material  neoessary  "in  and  ai>Ottt 
the  repair  of  the  improvements  on  said  lot"  was 
not  defective  as  not  specifying  a  Hen  upon 
a  "building  or  other  structure."  npon  which 
alone  lien  for  labor  done  is  allowed  by  Code 
Civ.  Proc.  I  1185,  in  view  of  section  452.  re- 
quiring liberal  construction  of  pleadings,  since 
the  mechanit^s  lien  hiw  itself  frequently  us^s 
the  word  "improvement."  as  In  sections  1187. 

1192: 

[Bd.  Note. — For  other  cases,  see  Merhnnlcs* 
Liens.  Cent  Dig.  S  498;  Dec.  Dig.  «::»271(5>.J 

8.  Mechanics'  .Liens  «s»2n(3)— PLBAniNO— 
OiAzic  OP  Lien— DascBiPTiON  of  Land. 
A  complaint  in  an  action  on  a  mechanic's 
lien  describing  the  land  on  wtiich  tbe  improve- 
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ment  wan,  and  averrinx  tiiat  plaintiFB  claim 
of  lien  was  filed  anainBt  "said  land,"  and  that 
tbe  lien  contained  a  description  of  the  property 
to  be  charged  therewith,  snflBdentilT  made  it 
appear  that  the  <^im  of  lien  waa  filed  apon 
and  against  the  land  described  in  the  com- 
plaint 

[Kd.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  S  496;  Dec.  Dls.  <&=32n{3).] 

4.  Affbax.  and  Ebrob  «=98S2(5}— ConsTBUO- 

TiON — Mechanic's  Lien  Suit. 
Defendant's  admission  that  material  facts 
appeared  only  by  recital  and  inference  in  a 
complaint  in  action  on  mechanic's  lien  is  a  con- 
cession  that  the  complaint  is  sufficient  to  sos- 
tain  an  attack  under  j^eneral  demurrer. 

tEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8696;  Dec.  Dig.  «=>882(5).] 

6.  Mechanics'  Lixns  (Ss»276(1)— Plbadiko— 

AMENDME9NT— DeSCBIFTION. 

Leave  to  amend  anawer  in  ftett<m  on  me- 

ctianic's  lien  is  discretionary. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  680;  Dec.  Dig.  ®=327Cll).] 

6.  Appeal  and  Ebbok  «s»95d(l)'Bxvixw— 

Discretion. 
The  action  of  the  trial  conrt  in  refusing  to 
allow  amendment  of  answer  in  action  on  me- 
chanic's Hea  will  not  be  reviewed  unless  plain 
abuse  of  discretion  appears. 

[Ed.  Not«.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3826,  8^;  Dec  Dig.  «s» 
950(1).] 

7.  MECHAinos'  Leens  ^=9276(2)— FiSADnro— 
Amendment— Dbsobiptxoh. 

Refusal  to  permit  defendant  at  beginning 
of  trial  to  amend  the  answer  to  den;  sufficiency 
of  lieu  claim  as  filed,  defendant  claiming  to 
have  originally  supposed  the  claim  of  Uen  waa 
In  accordance  with  the  allegatlona  of  the  com- 
plaint, which  he  found  on  examination  was  not 
true,  was  not  abuse  of  discretion;  the  lien 
being  matter  of  record  open  to  defendant's  in- 
spection. 

[Ed.  Note.— For  other  cases,  see  Mechanlci^ 
Liens.  Gent  Dig.  H  S40-{»44;  Dec.  ]Kg.  ^ 
276(2).] 

&  Mechanics*  Libns  «=3280(6)  —  AonoN  — 
Evidence. 

ExclusloD  of  original  claim  of  Uea  was  prop- 
er in  action  on  medianlc's  lien,  where  there  was 
no  issue  over  the  validity  and  snffid^cy  of 

the  Uen. 

[Bid.  Note.— For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  g  S63:  Dec.  Dig.  4=3280(6).] 

9.  ETIDBNCI  ^1^<5)— YaXUX  OV  SKBTIOSB— 

Union  Scale. 
In  action  on  mechanic's  lien,  the  anion  rate 
of  wages  for  workmen  was  admlFsiblie  as  bear- 
ing on  the  reasonable  value  of  tbe  labor  fur- 
nished, although  the  contract  of  employment 
was  not  based  on  the  union  scale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  422;  Dec.  Dig.  «s»l^(B).] 

10;  Appeal  and  Bbbob  «s3l048(3)  -~  Habm- 
LESS  Ebbob— Exclusion  op  Evidence. 
In  action  an  mechanic's  lien.  It  was  not 
prejudicial  error  to  refuse  to  allow  answer  to 
question  to  one  of  defendant's  experts  as  to 
what  wonld  be  tbe  value  of  "setting  up  and 
making  proper  connections,  the  articles  being 
furnished  by  the  owner,  to  wit  one  bathtub  and 
two  dosets  in  tbe  house,"  at  the  comer  of 
certain  streets,  where  the  court  pointed  out 
it  wonld  entertain  all  Questions  touching  the 
value  of  tbe  particular  service  which  plaintiff 
rendered:  such  roling  being  merely  a  sugges* 
tion  to  defendant  that  her  queationi  be  made 
more  specific  and  more  directly  applicable  to 


'  the  resBonable  value  of  tlie'pkititalar  nervUxt 
rendered. 

[Ed.  Note^For  other  cuen.  we  A»pf»l  and 
EiTog^Cent  Dig.  H  4141,  41B1;  Dec  Dig. 

11.  Evidence  «=>354(2)— Account  Books. 

In  action  on  mechanic's  lien,  plaintiff's  con- 
temporaneous book  oi  accounts  was  admis- 
sible. 

_[Ed.  Note.— BV>r  other  cases,  see  Evidence. 
Cent         ij  1^  1439^  ^  ^ 

304(2).] 

Department  2.  Appeal  from  Sui>erlor 
Conrt,  City  and  County  of  San  Fraadsoo; 
John  E.  Rldiards,  Jndge. 

Action  by  John  A.  Schaltch  against  Teresa 
Bell.  From  judgment  for  plaintiff  and  order 
denying  n«w  trial,  defeAdanC  avpaala.  Af- 
firmed. 

T.  Z.  Blakeman,  of  San  Frandsco,  fbr  ap> 
pellant.  Daniel  A.  Hyan,  «f  San  Vrandscfv 
for  respondent 

HENSHAW,  J.    PlalntUt  flned  on  a  m*- 

cbanlc'B  Uen  to  recover  for  labor  and  ma- 
terials farnlsbed.  He  alleged  a  balance  to 
be  dne  him  under  his  contract  of  $481.87. 
Defendant  Interposed  a  general  demnrrer  to 
the  complaint  whldi  waa  ovemiled.  There- 
after answering,  she'  denied  that  plalntUT 
bad  vnr  famished  labor  or  material  of  other 
or  greater  value  than  $900,  which  |800,  leas 
$20  paid  on  account  thereof,  die  tendered. 
Tbe  findings  of  the  conrt  and  its  condnalomi 
of  law  favored  plalntUf.  Tbe  Judgment  fol- 
lowed, and  from  tibat  Judgment  and  from  the 
order  denying  her  motion  for  a  new  trial, 
defendant  appeals. 

[1]  Tonchlng  tbe  general  demnrrer,  It  la 
in^ted  that  plalntUE  was  not  an  original 
contractor  and  did  not  file  his  Uen  within  the 
time  limited  tor  a  snbeontractor.  Bnt  the 
complaint  averred  that  defendant  entered  ln> 
to  a  contract  with  plabitlff  wbweby  she 
agreed  to  employ  him  to  perform  work  and 
famish  material.  And  it  further  avera  that 
he  did  perform  tbe  work  and  fumlsh  tbe  ma- 
terial "pnrsnant  to  aald  contract"  This  was 
safladent. 

[2,  S]  It  la  next  omtended:  ThAt  flie  com- 
plaint waa  radically  dtiFecttre  because  It  aver- 
red that  he  was  to  perform  labor  and  fnmlsb 
the  material  necessary  "In  and  about  the  rfr 
pair  of  the  ImproTemoitB  oa  said  lot  of  land." 
The  mechanics*  Uen  law,  It  la  aaldi  pennlta 
sndi  a  Uen  only  for  labOT  done  upon  "any 
building  or  other  Btructnre."  Code  dr. 
Proc.  I  1185.  Hbreoror,  that  while  tbe  tm* 
prorementa  may  take  ttxe  form  of  buUdlngs 
or  other  structures,  there  may  be  Improve 
taaOM  not  contonplated  within  the  prorlaioni 
of  this  Uen  law— flower  beds,  graas  plota,  etc 
Lothian  T.  Wood.  66  OaL  108.  NeTertbetesik 
with  the  UberaUty  with  which  the  courts 
are  told  to  construe  pleadings  under  our  sya- 
tem  (Code  OIt.  Proc.  1  482),  It  is  ncA  unduly 
extending  the  meaning  of  the  Code  section 
to  hold  that  the  pleader  meant  an  tmprov» 
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ment  for  the  ddnff  of  work  upon  whlcb  a  lien 
Is  provided.  Tbe  meehanlcs'  lien  law  itself 
not  InfreQUCB^  nses  tbe  word  "ImiiroTe' 
ment"  Code  OIt.  Pioc.  U87, 1192.  It  Is  nrg- 
ed  that  the  complaint  la  insuffldoit  In  falling 
to  allege  that  the  claim  of  lien  deaerlbed  the 
lot  of  land  upon  wlilch  the  Improvements  al- 
leged to  bare  been  repaired  were  aitaated. 
The  complaint  adequately  described  the  land. 
It  next  arerred  Uiat  the  plaintiff  had  filed 
hts  claim  of  lien  against  "said  land,"  mean- 
ing necessarily  thereby  the  land  described 
in  the  complaint  It  la  next  alleged  that  the 
Uat  contained  a  desariptlon  of  the  propeit? 
to  be  charged  with  the  lien.  Beading  these 
averments  together,  while  the  form  of  the 
pleading  Is  susceptible  of  improvement.  It  suf- 
flde&tly  appears  that  the  (dalm  of  Iloi  was 
filed  upon  and  against  the  land  described  in 
tbe  complaint. 

[4]  Zt  la  further  n^ed  that  several  ma- 
terial facts  appear  in  tlie  complaint  only  by 
recital  or  Inference,  bi^  admission  that  they 
do  so  appear  is  a  concession  that  the  com- 
plaint is  Buffldeut  to  sustain  an  attack  under 
a  general  demurrer. 

[S-7]  At  tbe  beginning  o2  the  trial  the  de- 
fendant as^  leave  to  file  an  amendment  to 
her  answer,  stating  Is  sivport  tbeieot  that 
she  had  thought  that  the  claim  of  lien  was 
la  accordance  with  tbe  all^tlooa  oi  tbe 
complaint,  bv3^  upon  examlnatlou  abe  found 
that  snob  was  not  the  case,  and  she  therefore 
asked  leave  to  amend  doiyfBK  tb»  allega- 
tiona  In  the  conQilaint  tondiing  tJie  auffl- 
ctency  of  the  lien  claim  as  filed.  The  court 
refused  leave;  the  gnnmd  of  opporitlon  be- 
ing that  the  lien  was  a  matter  ot  record,  open 
to  ttw  infection  of  defuidant,  and  tbe  ob- 
ietiSon  to  it,  if  objectltm  existed,  was  one 
t3ut  could  and  should  have  been  known  to 
the  defendant  Sndi  amendments  are  permit- 
ted, within  tbe  discretion  of  the  court  and 
Its  action  In  refusing  to  allow  the  amendment 
will  not  be  revised  unleaa  a  plain  abuse  of 
this  discretion  appear.  County  of  Siskiyou 
V.  GamUch,  110  GaL  04»  42  Pac.  468;  In  re 
Redfleld,  110  Oal.  637,  48  Pac.  794.  No  such 
abuse  of  discretion  is  here  shown. 

[I]  Defendant  sought  to  Introduce  In  evi- 
dence the  original  claim  of  lien.  Upon  ob- 
jection of  plaintlfl  It  was  excluded.  There 
being  no  Issue  over  the  validity  and  sufllcieu- 
of  the  lioi  claim,  the  roltng  was  proper. 

[1-11]  Questions  were  asked  touching  the 
onion  rates  of  wages  for  Journeymen  plumb- 
ers. Over  (Ejections  the  court  permitted  an- 
swers. It  is  insisted  that  this  was  error,  In 
that  it  was  not  contended  tbat  the  contract 
of  employment  was  based  upon  the  union 
wage  scale.  The  controversy,  however,  was 
over  the  reasonable  value  <k  the  labor  fur- 
nished, and  the  scale  of  union  wages,  taken 
with  tbe  other  evidence  in  tbe  case,  had  a 
pertinent  bearing  upon  this  question..  Ap- 
pellant complains  tbat  the  court  refused  to 


allow  one  of  Its  experts,  shown  to  be  a 
ter  plumber,  to  answer  the  (jnestiw: 

"What,  in  your  oplolon,  would  be  tbe  value 
of  settins  np  and  making  proper  connectloQB. 
tbe  articles  belQK  furoiebea  by  tbe  owner,  to 
wit,  one  bathtub  and  two  dosets,  in  the  house 
at  tile  comer  of  Octavia  and  Bush  streets  7' 

It  may  be  tbat  the  court  was  overtedinl- 
cal  In  sustaining  tbe  objection  to  tbis  ques- 
tion. Nevertheless  in  so  doing  It  committed 
no  prajudldal  enor,  dnce  tt  planted  out  tiiat 
it  would  entertain  all  quesUons  tondibig  tbe 
value  of  the  particular  snrlce  which  plaln- 
tUt  rendered.  It  was  merely  a  siicgestlon, 
thereijpre,  to  defendant  ttiat  her  quesHons  be 
made  more  specific  and  more  directly  appli- 
cable to  the  reasonable  value  of  the  particu- 
lar servloee  here  rendered.  DefeiMlant  ob- 
jected to  the  Introduction  In  evidence  of 
pIalntifF*8  contemporaneous  book  of  accounts. 
The  objection  was  overruled.  Tbe  account 
book  was  properly  admitted. 

The  Jud^ent  and  order  appealed  from  are 
tberefere  afflnned. 

We  concur:   IfBLTIN,  J,;  LOBIOAN,  J. 


OAKUTBERS  BLDO.  00.  et  al.  v.  JOHNSON 
et  aL   (L.  A.  S7540 

(Soiweme  Court  of  Oallfotnia.   Dea  IS,  IMA.) 

1,  N»w  Tbiai.  «»18S-MonoN— Noticb  o» 
ImuRioif— Sbbvzo»-"Advxbsb  Pabxt.** 

Under  Coda  Olv.  Proc.  |  669,  requiring  fll- 
Inc  and  ■ervlce  of  intention  to  move  tor  a  new 
tnal  upon  the  adverse  party,  &e  "adverse  par- 
ty" U  every  party  whose  interest  in  the  sub- 
ject-matter of  the  motion  is  adverse  to,  or  will 
be  affected  by,  the  franting  of  the  motion  or 
changing  of  the  former  decision  of  the  court. 

IFA.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  280,  281;  Dec.  Dig.  <S=>138. 

For  other  definitions,  see  Words  and  Phrases, 
Eirst  and  Second  Series,  Adverse  Party.] 

2.  New  Tsial  «a»18S— MonoK— Nohok  or 
Intbhtioh— Sbbvzci. 

Jn  view  of  Code  Civ.  Proc.  S  359,  failure 
to  serve  notice  of  intention  to  move  for  a  new 
trial  upon  all  adverse  parties  deprives  the  su- 
perior court  of  jurisdieatm  to  grant  the  motion 
except  in  so  far  as  it  can  do  so  wltlioat  affecting 
the  rights  of  an  adverse  party  not  served. 

[Gd.  Note.— For  otSier  cases,  see  New  Trial, 
Cent  Dig.  §S  280,  281;  Dec.  Dig.  ^188.] 

8.  Nkw  Tbial  <s=>138  —  UoTion  —  NonCB  or 

Ihtention — SEavTcs. 
In  an  action  to  have  deeds  declared  mwt- 
gages  in  which  plaintiff  was  successful,  gervioe 
of  a  notice  of  intention  to  move  for  a  new  trial 
upon  a  mortgagee  of  plaintiff's  successor  in  title 
being  necessary  to  vest  the  court  with  jurisdic-> 
tion  to  entertain  the  motion,  upon  failing  to 
give  such  notice,  the  purchaser  at  the  mortgage 
sale  was  entitled  to  treat  the  first  Judgment  as 
a  final  adjudication. 

[Bd.  Note.~For  other  cases,  see  New  Wal, 
Cent  Dig.  ||  280,  281;   Dec.  Dig.  ^136.] 

4.  Nkw  Tbiai.  i^l63(8)~Maa:ioiT— Nonos  or 

InTKNTIOH— 6BBVICB. 
The  purdksser  at  a  sale  under  deed  of  trust 
executed  by  the  successor  In  title  of  tbe  sue- 
cesirful  plaintiff  In  an  action  to  have  deeds  to 
real  estate  dedared  mwtgages,  being  tbe  real 
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partT  affeetfld,  ooM  object  OtMt  the  sfcviw  takca 
m  procnriur  a  new  trial  in  the  case  affectiiuc  bia 
chain  of  title  were  defectiTe,  because  ot  fauure 
to  give  notice  to  adverse  part?  as  recjulred  by 
Code  OiT.  Proc.  S  «S». 

[Ed.  Note.— For  other  caeei,  eee  New  Trial, 
Cent  Dig.  {  332;   Dec.  Dis.  i^l63(3).] 

5.  MOBTQAOBS  «=»372(1)  —  FOEBCLOBDSE  — 
TZTLC  OV  PUBCHASBft. 

In  the  absence  of  notice,  the  title  of  a  pur- 
chaser of  real  estate  at  a  sale  under  power  in 
a  deed  of  trost  wonld  not  be  affected  by  defects 
in  the  title  of  the  mortgagor'a  crantor  consistins 
of  lack  of  eonsider&tioa  uid  of  false  n^resenta- 
tiona. 

[Bd.  Note.— Fkw  other 'cases,  aee  Uortnge*. 
Cent.  Diff.  I  U02;  De&  Die.  «b>872(])3 

Department  L  Appeal  from  Superior 
Court,  Los  Angeles  County ;  Chas.  Wellborn, 
Judge. 

Suit  to  qaiet  title  by  tbe  Garuthers  Build- 
ing Company  and  another  against  Parley  M. 
Johnson,  in  which  defendant  filed  a  cross- 
complaint,  bringing  in  H.  M.  Corlette  and 
others  as  parties  defendant  From  a  Judg- 
ment for  plaintiff  and  cross-defendant,  and 
from  an  order  d«iying  a  motion  for  a  new 
trial,  defendant  appeals.  Reversed. 

Flint,  Gray  &  Barker,  Gray,  Barker  &  Bow- 
en,  and  Donald  Barker,  all  of  Los  Angeles, 
for  ivpellant  Farley  M.  JohnsMi.  Guy  S. 
Pratt  and  J.  P.  Chandler,  both  of  Lob  An- 
geles,  tor  req>oode0ts  Camthers  Bide.  Oa 
and  another.  Guy  8.  Pratt,  of  Los  Ajigeiei, 
tor  teeponABat  H.  BL  Corlettei.  D.  Z.  Oard- 
n&e,  ot  Lm  AngelBB,  for  reapondent  0,  B. 
Wlianw.  develand  Scaralts,  Paul  W. 
Schenck,  and  Bichard  Klttrelle,  all 'of  Loa 
Angelee,  tor  respondent  Frank  Wtaittaker. 
Denlo  ft  Hart,  of  Lmg  Beadit  Cbr  reqKmd- 
mta  Bohert  3.  Nelson  and  Olaf  M.  Nelscm. 

8L08S,  X  This  BcUon  was  bnmght 
■gabiat  Parley  M.  Johnson  to  qnlst  the  title 
of  Oarathera  Building  Company  to  certain 
land  in  the  comity  of  Los  Angeles.  Johnson 
filed  a  crosa-oomplalnt,  brlngbtg  In  as  par- 
ties varlona  parctusera  of  porttons  of  the 
property  from  Camthers  Building  Company. 
Judgment  went  In  favor  of  the  balMlng  com- 
pany and  its  grant-eea.  Johnson  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing hia  motion  tor  a  new  trial. 

All  of  the  respondents,  other  than  Camth- 
ers Btdlding  Company,  derive  tbelr  rights 
frmu  that  corporation,  and  we  shall,  there- 
fore, In  this  opinion  treat  the  controversy  as 
If  it  were  one  between  JiAnson  as  at^llant 
and  Caruthers  Building  Company  as  the  sole 
respondent. 

Both  of  these  parties  claim  under  William 
Reld  as  tbe  common  source  of  title.  In  1S90 
Reid  executed  a  conveyance  of  the  land  to 
one  Wannop.  In  1006,  Wannop  and  Reld 
made  Quitclaim  deeds  of  the  land  to  C.  B. 
Williams.  All  of  these  deeds  were  dnly  re- 
corded, and  they  vested  the  record  title,  from 
1906,  in  Williams.    He  claimed  to  own  the 


property  In  fee  by  virtue  of  tlwm.  In  June, 
1006,  WilUanu  borrowed  of  the  Gernwi. 
American  Savings  Bank  the  sum  of  93,500* 
for  wbldi  he  gave  bis  promissory  note.  se*. 
cnred  by  a  deed  of  trust  to  Union  Trust  ft 
Realty  Company  as  trustee.  In  November, 
1906,  Reld  brought  an  action  against  WU- 
Ilams,  German  American  Savings  Bank  and 
Union  Trust  &  Realty  Company,  In  which  be 
sought  an  adjudication  that  his  conveyance 
to  Wannop  and  the  suboeqnoat  deeds  frMu 
Wannop  and  himself  to  Williams,  althon^ 
absolute  In  form,  were  In  fact  mortgages;. 
Tbe  trial  resulted  in  findings  In  favor  of  tUs 
contention,  and  Judgment  was  rendered  an 
March  17,  1909,  directing  the  plaintiff  to  pay 
to  the  German  American  Savings  Bank  the. 
sum  of  $3,500.  with  Interest,  due  It  under 
the  note  of  Williams ;  directing  said  Qennan 
American  Savings  Bank,  upon  payment  of 
said  sum.  to  cancel  and  deliver  to  Williams 
his  promissory  note  and  to  give  him  a  release 
of  tbe  Indebtedness,  and  requiring  the  Union 
Trust  ft  Realty  Ownpany.  upon  payment  of 
said  moneys  to  the  savings  bank,  to  neconv^y 
the  property  to  the  plaintiff  Reld.  No  aj^MSl 
was  ever  taken  from  this  Jndgmcait 

On  October  22,  1009,  Reid  conveyed  the 
land  by  deed  of  grant  to  one  Hunter,  and  on 
August  24,  1909.  HnntOT  ccnv^ed  by  a  Uka 
deed  to  nex  Realty  Company,  a  cotporatlin. 
On  November  8,  190B,  Ilex  Realty  Company 
made  a  deed  of  trust  to  Utaion  That  ft  Bealt7 
Company  In  Cavor  of  the  Gsrman  American 
Bavings  Bank  to  sBcnrs  a  loan  ot  9B,aoa.  Oa 
or  about  the  sann  date^  the  18,000  required  to 
bs  paid  nnderths  Judgment  of  Manai  17, 1900. 
was  paid  to  thtt  savings  bank,  the  releasea  pro* 
Tided  for  m  that  Judgmmt  were  dnly  mads, 
and  Unlmi  Tmst  ft  Realty  Compaiqr  exacntsd 
its  deed  to  RcAd.  Tba  evidence  shows  that  the 
payment  to  the  savings  bank  was  made  by 
Ilex  Realty  Company.  Thereafter  the  Hex 
Company  defaulted  In  tlie  payment  of  its 
$8,200  debt,  and  Union  Tmst  ft  Realty  Cmn- 
pany  sold  the  pnqMarty  under  the  power  cm- 
ferred  upon  it  by  the  deed.of  trust  from  Ilex 
Realty  Company.  The  ai^lant,  Johnson, 
purchased  at  sndi  sale,  pio^ng  for  the  land 
the  sum  of  $6,260.  ^ke  tTOstee's  deed  to 
Johnson  was  executed  under  date  of  October 
24,  1910.  The  time  to  appeal  from  the  Judg- 
ment declaring  Reld  to  be  tiw  otrner  of  the 
land  had  expired  when  tbe  trustee's  sale  to 
Johnson  was  nude. 

After  all  of  these  transactions,  however, 
tbe  court  granted  a  motion  of  Williams  for 
a  new  trial  In  the  action  of  Reld  v.  Williams, 
and  subsequently  entered  a  Judgment  declar- 
ing Williams  to  be  the  owner  of  the  property. 
This  Judgment  was  entered  on  the  25th  day 
of  May,  1911.  and  It,  too.  became  final  Plain- 
tiff claims  under .  snbseqoent  conveyances 
from  Williams. 

At  the  time  of  Johnson's  purchase  the  pa- 
pers on  file  In  the  action  of  Reld  v.  Williams 
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iQdnded  a  notlee  ef  Intention  <m  tbe  put  «< 
•WUllams  to  atore  for  a  new  trlat  ^Hiere  wu 
nothing  to  ataov  that  tblB  notice  bad  been 
aerred  im  Gannan  American  Savings  Bank  or 
fm  Union  TxmA  4  BaaMy  Oompany,  and  tlie 
nndtoputed  etldaaea  In  the  caae  at  har  la 
that  there  was  no  anch  service.  Nor  was 
there  any  file  or  record  In  the  cate  of  Held  v. 
WlUlams  to  IndlCBte  that  anything  forOier 
had  been  done  with  regard  to  the  proposed 
motion.  The  granting  of  WlUlams'  Bkotion 
for  a  new  trial  and  tlie  rendition  aC  Jndgmuit 
In  Ids  favor  were  the  tesntt  of  an  agreement 
between  the  guardian  of  Bald  (who  had  bean 
adjudged  Incon^etent)  and  WUUam^  tike  mo- 
tion tor  new  trial  bavlng  been  granted  by 
etHuent  and  the  sobseqnent  judgment  renr 
dered  upon  stlimlatlon. 

Xbe  parties  to  the  present  i^peals  argue 
a  vari^  of  propositlMiB  bearing  npon  the 
nltlmate  qnestlmi  wbetliCT  .Jolmson.  jrardia»- 
Ing  Beid's  title  after  tlie  time  to  appeal  from 
the  first  Judgment  had  exidred,  is  In  the 
poalUffli  of  an  Innocent  parcbasn  for  valne 
or  whether  he  had  constractiTe  notloe  of  the 
pendency  of  a  motion  for  new  trial  wbldi 
might  resnlt  In  the  vacating  of  the  Judgment 
on  wMch  he  relied.  We  find  it  necessary  to 
consider  only  one  of  tiie  points  made  by  the 
aK>eUant  in  this  behalf.  Let  it  be  assumed 
that  the  exlstmce,  among  the  papers  on  file, 
Off  a  notice  of  Intention  to  move  for  new 
trial  Imparted  Information  of  everything  to 
which  sTich  ncAlce,  if  properly  given,  might 
lead,  including  the  possible  vacating  of  the 
Judgment  In  Reld's  Ulvot.  It  appears,  how- 
ever, that  the  notice  in  Held  v.  Williams 
was  not  such  as  to  ctmfer  ttpon  the  court 
Jurisdiction  to  grant  a  new  trlaL 

[1-3]  A  proceeding  for  new  trial  Is  initiat- 
ed under  onr  statute  (Oode  Olv.  Proc  |  669) 
t7  filing  and  serving  npon  the  adverse  party, 
within  a  given  time,  a  notice  of  Intention  to 
move  for  such  new  trial.  The  "adverse  par- 
ty** upon  whom  the  notice  is  to  be  served 
Is  "every  party  whose  Interest  In  the  subject- 
matter  of  the  motion  la  adverse  to  or  will  be 
affected  by  the  granting  of  the  motion  or 
changing  the  former  decision  of  the  court" 
Herrlman  v.  Menzles,  115  Cal.  16,  44  Pac. 
060.  46  Pac  730,  35  L.  B.  A.  318,  66  Am. 
St  Bep.  81.  The  failure  to  serve  the  notice 
upon  all  adverse  parties  deprives  the  superior 
court  of  Jurisdiction  to  grant  the  motion. 
Herrlman  t.  Hensies,  115  CaL  19,  44  Pac. 
960,  46  Pac.  730,  85  U  B.  A.  318,  56  Am.  Bt. 
R^.  81;  Johnscm  v.  Phenlx  Ins.  Co.,  146  CaL 
571,  80  Pac.  719;  Nlles  v.  Gonzales,  166  CaL 
869,  100  Pa&  lOBD.  The  foilnre  to  serre  a 
given  party  wlU  not  deprive  the  court  of 
Jurisdiction  to  grant  the  motltm  In  so  tax  as 
it  can  be  granted  without  affecting  the  rights 
ot  the  patty  not  served.  Here,  however,  the 
findings  and  Judgment  in  Reid  v.  WlUlams 
were  snch  that  no  fSvorable  action  could  be 
taken  upon  the  motion  without  impairing  the 
rights  of  the  Qerman  American  Savings 


Bank,  one  of  the  parties  not  served.  The 
Judgment  directed  ttie  plaintiff  Beid  to  pay  to 
ttut  party  the  sum  of  $8,500,  the  amount  of 
Its  mortgage.  The  situation  is  substantially 
the  same  as  fliat  presented  in  Johnson  v. 
Ftaenlx  Ins.  Oo.,  sujira,  and  Nlles  t.  Gknualei, 
S(Q)ra,  in  eadt  of  wldch  it  was  held  Giat 
the  psrty  occniqrlng  a  relation  analogous  to 
that  of  the  savings  bank  here  was  an  ad- 
verse party,  service  upon  whom  was  neces- 
sary to  vest  the  court  wlOx  Jurisdiction  to 
entertain  a  motion  for  new  trial 

[4]  Regardless,  therefore,  of  the  queation 
of  constmcttva  nothse  to  Johnsm,  the  pro* 
ceedlttgs  loold^  to  a  new  trial  were  nuga- 
tory and  J<Mmson  was  entitled  to  stand  upon 
the  first  Judgment  as  a  final  adjudication  of 
the  rights  of  the  parties.  The  respondents 
do  not  dispute  the  soundness  of  appellantfs 
contention  that  service  of  the  notice  of  in- 
tention upon  the  Eavlngs  bank  was  necessary. 
They  contend,  however,  that  Johnsm,  not 
being  a  party  to  the  action  of  Reid  v.  Wil- 
liams, is  not  in  a  [>08ltion  to  raise  the  point. 
This  contention  cannot  be  sustained.  The 
actlw  was  one  to  determine  the  title  to  real 
property.  Although  Held  was  the  original 
plaintiff,  he  had  parted  with  bis  title  and  It 
had  become  vested  In  J<^mson  before  the 
motion  for  new  trial  was  presented.  John- 
son was  therefore  the  real  party  affected  by 
any  proceedings  in  the  case  of  Bold  v.  Wil- 
liams, and  it  must  certainly  be  open  to  him 
to  object  that  any  steps  taken  in  that  case, 
affecting  bis  claim  of  tttl^  were  unauthor- 
ized. 

The  findings  and  rulings  based  upon  the 
theory  that  the  interest  of  Johnson  could  be 
impaired  by  the  granting  of  a  new  trial  and 
the  rendition  thereafter  of  a  Judgment  in  fa- 
vor of  Williams  cannot,  accordingly,  be  up- 
held. 

[fi]  The  court  made  further  findings  that 
the  conveyances  from  Reid  to  Hunter  and 
from  Hunter  to  Ilex  Realty  Company  did  not 
convey  any  title  to  said  real  estate,  because 
the  deed  from  Reid  to  Hunter  was  without 
consideration  and  was  procured  by  means 
of  a  false  representation  by  Hunter.  These 
findings  are  without  suK>ort  in  the  evi- 
dence. Even  If  supported,  however,  they 
would  not  Justify  a  Judgment  against  John- 
son In  the  absence  of  a  further  finding  that 
Johnson  took  with  notice  of  the  alleged  de- 
fects In  Hunter's  title.  There  Is  no  pretense 
of  any  evidence  that  he  did  so  taka 

We  do  not  feel  called  upon  to  go  Into  the 
further  question,  raised  by  appellant,  that 
the  granting  of  a  new  trial  in  Beid  t.  Wil- 
liams, and  the  rendition  of  the  8ec<md  Judg- 
ment In  th^  action  were  fraudnlmt  as  to 
him.  It  may  be  said,  however,  that  we  find 
It  (Ufitcult  to  see  how,  in  tSlmess  and  Jus- 
tice. Johnson's  titie.can  be  swept  away  In 
favor  ttf  the  subseqnent  pundiasns  firom  WU- 
llams. Under  the  original  Judgment  Beid 
was  declared  to  be  the  owner  of  the  prop- 
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erty  and  was  required  to  pay  a  note  for 
9S.fiOO  giveo  by  Williams  to  the  savings  bank. 
Reld's  title  passed  to  the  Ilex  Bealty  Com- 
pany, wlil(^  paid  thla  note  and  the  mortgage. 
WllUama  obtained  the  benefit  of  this  pay- 
ment and  was  released  from  his  obligation 
on  the  note.  Johnson  claims  under  Ilex  Real- 
ty Gompnny  and  he  paid  f84250  for  the  land. 
After  all  this  Wllllanis  comes  in.  and  wlth- 
ont  restoring  the  benefit  which  he  haa  re- 
ceived by  the  payment  of  his  debt  or  offer- 
ing any  reimbursement  to  those  who  have 
advanced  mon^  <ni  the  ftilth  of  Beid's  own- 
ership, claims  (tbrongh  blmaelt  and  bla  gran- 
tees) title  to  tlie  land  nndw  «a  order  setting 
aside  the  judgmrat  by  Tirtoe  of  which  he 
has  received  and  retained  benefits.  It  canaot 
be  that  the  law  will  permit  sncb  an  effort  to 
succeed. 

The  judgment  and  the  order  denying  the 
new  trial  are  reversed. 

We  ccncar:  SHAW»  J.;  LAWIiOB,  J, 


liA  GBANDB  liAUNDRT  CO.  ▼.  PIUJI- 
BURT  et  al.,  IndustrbU  Accident 

Commisdon.    (S.  F.  7568.) 

(Supreme  Court  of  California.   Dec.  12,  1916.) 

BCastib  AMn  SnTAHT  «=»962  —  "Ubuax. 
CousHB  or  BusiHBSs"— Hastu  and  Sxbv- 

ANT— INJUBOS  to  SbBVAST  —  WOBElIEH*fl 

COUPBHSATION. 

Under  Workmen's  Compensation  Act  (St. 
1913,  p.  284)  i  14,  ezdodiDg  from  the  definition 
of  "employe"  any  person  whose  employment  Is 
both  casual  and  not  in  the  usual  course  of  the 
tmployer'B  business,  an  assistant  carpenter  faired 
temporarily  by  a  unadry  company*  and  killed 
while  at  work  upon  the  house  of  a  stoekbolder, 
which  was  an  accommodation  undertaken  with- 
out charge  by  the  laundry  company,  was  a  cas- 
aal  employ<6  and  not  employed  m  the  usual 
coarse  of  badness  of  tbe  laondiy  company,  and 
his  widow  was  not  ratltled  to  oompensatun  un- 
der the  act 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant.  Dec.  Dig.  «»362. 

For  other  deflnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Uanal  Course  of  Busi- 
nesa.] 

In  BanlE.  Proceeding  under  ttie  Workmen's 
Convensation  Act  by  Maiy  B.  English  to 
obtain  compensation  for  the  death  of  her 
husband,  Blchard  Bngllsh.  opposed  by  Uie  La 
Grande  Laundry  C<Kupany.  employer.  Com- 
penaatlon  was  awarded  by  the  Industrial  Ac- 
cident CcmimlsBlon,  and  the  emplt^or  brings 
certiorari.  Award  annulled. 

Eugene  V.  Conlln,  of  San  Francisco  (Neal 
Power,  of  San  Francisco,  of  counsel),  for  pe- 
titioner. Christopher  M.  Bradley,  of  San 
Francisco  (W.  H,  Pillsbury,  of  Oakland,  of 
counsel),  for  respondents.  Samuel  Knight,  F. 
E.  Boland.  and  James  J.  McKenna,  all  of  San 
FrandscOi  fbr  New  England  Equitable 
Ins.  Co. 


REPORTER  ^(OaL 

UBLVIK,  J.  A  writ  of  eertUnwl  Was  is- 
sued for  the  purpose  of  reviewing  the  action 
of  the  Industrial  Accident  Commlation  In 
awarding  to  Ifary  E.  BngUsh  compensatlan 
from  La  Oraade  laundry  Company  (a  cor- 
poration) beeauae  <tf  tbe  death-  ut  bar  liiia- 
band. 

There  la  very  slight  owlllct  with  reference 
to  tiie  facta.  It  appears  from  the  testimony 
taken  before  the  Indnstilal  Accident  Com- 
mission that  Charles  P.  Cftln  was  the  presi- 
dent and  manager  of  La  Oruide  Laundry 
Cmnpany,  and  be  and  Ida  wife  were  stock- 
holders. There  was  no  ftnmal  proof  of  tlie  sort 
of  business  In  whi<di  the  corporation  was  en- 
gaged, but  the  name  furnishes  aome  hint  at 
least  upon  that  sobjeot  Indeed  there  can 
be  no  reasonable  doubt  that  tlw  prtaidpal 
business  of  the  eraporaOon  was  running  a 
laundry,  aa  the  witneaaea  ^poke  of  ttie  '^mt- 
di7~  not  floerely  as  a  eorporatloa,  but  as  a 
place  itf  'bualnesB.  Tbere  waa  tastlmoiqr  at 
the  bearing  given  by  Mr.  Cain  to  the  effect 
that  the  oooipany  waa  not  in  tlie  boriaeaa  at 
repalmg  bouses.  It  was  the  custom,  bow<- 
ever,  for  Mr.  Cain  to  send  a  caqienter  reea- 
larly  onplcved  by  the  Ia  Grande  Laun^ 
Oompany  to  make  neouaaiy  regain  idwut  Ite 
private  pcopertiflB  of  tbe  stoddioldsrsL  When 
the  work  required  less  than  two  days  of  tha 
carpsntar^  time  won  any  ttvoi  piece  oC 
property,  ■  no  <Saag»  waa  made  vcalnat  Qw 
owner,  but  when  more  time  was  neceanary 
the  expense  waa  diarged  to  tba  stockholder 
receiving  t2ia  benefit  of  tbs  labw.  Tbla  cus- 
tom aiosei  as  Mr.  Oaln  said,  whan  tbs  lavn- 
dry  was  operated  by  a.  brotbar  and  a  slater 
In  partnersblp.  They  owned  a  number  qt 
pieces  of  pK^er^  Del <»e  tba  flee  of  1806  and 
the  carpenter  who  waa  employed  at  their 
place  of  busloeaa  used  to  make  neoasaary  re- 
pairs on  their  houses.  After  a  ttat  of  fam- 
ily corporatlra  was  organized  thla  custom 
waa  kept  up.  It  did  not  iwpear  how  often 
Budt  servicee  had  been  performed  tor  stodt* 
holders  prior  to  March,  1915. 

Mr.  William  English  waa  a  carpentw  regu- 
larly emidoyed  by  the  La  Grande  lAundxy 
Company,  At  some  time  In  F^ruary.  IBIB, 
Mr.  Cain  directed  him  to  go  to  a  bouse  In 
San  Frandaco  owned  by  Mrsu  Cain,  one  of 
the  atockholdera  of  the  corporation,  and  there 
to  tighten  aome  plate  glass  in  certain  doors. 
The  carpenter  Informed  Mr.  Cain  that  he 
could  not  perform  the  work  unaided  owing 
to  the  weight  of  the  doors,  and  accordingly 
he  was  Instructed  to  ^ploy  as  an  assistant 
his  brother,  Richard  B.  English,  who  bad 
been  hired  once  or  twice  before  by  the  cor- 
poration for  similar  services.  He  did  as  di- 
rected, and  on  March  2d,  while  tbe  work 
was  In  progress,  William  English  went  away 
from  tbe  house  for  a  short  tlxne.  On  his  re- 
turn be  was  told  by  his  brother  that  there 
were  some  leaks  in  the  roof  which  had  been 
called  to  the  letter's  attention  by  painters 
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wbo  wen  at  mrk  tb^  Bkbard  Bn^itb 
letnrnea  -to  Vbe  not  irtiO«  tali  broCber  was 
employed  oa  aome  work  about  tbe  premises, 
and  wfaUo  there  aald  Blchard  lost  bis  footing 
«od  fell  to  tbe  ctoand  below  and  was  kilted. 

Tbe  indnstrUa  Acdddit  OommlssIoD  found 
tbat  deceased  was  a  casiuU  emsloji  at  tbe 
La  Oraade  Laundry  Compaiv.  b«t,11iat  tbe 
accident  and  death  'teoee  oat  of  and  bap- 
pened  ia.  tbe  oonree  of  aald  onidivnie&t." 

In  tbe  recent  case  of  Maxrland  Oamaltj 
Co.  T.  FUlsbniT  et  aL,  1S8  Fac.  1081.  we  bad 
occaaloa  to  dlacasa  eectkn  14  ol  tbe  wm- 
pensatlon  statnte  wblcb  ezdudee  from  tbe 
definition  of  "employ^'*  any  person  whose  em- 
ployment Is  botb  casual  and  not  In  the  nsnal 
course  of  the  employer's  business.  We  thrae 
beld  tiiat  a  workman  engaged  upon  the  task 
of  repairluK  a  tractor  to  be  used  In  drawing 
plows  and  wagons  for  the  farming  work  was 
not  In  tbe  usual  course  of  bis  employer's 
budnesB.  The  proof  In  this  case  did  not  sap> 
X>ort  tbe  finding  that  Mr.  Blcbard  Ong^l^ 
was  engaged  In  the  usual  business  of  the 
laundry.  On  the  contrary  the  evldenoe  fair- 
ly showed  that  work  of  this  sort  was  a  mere 
accommodation  undertaken,  without  charge, 
by  the  corporation  for  Its  stockholders  and 
not  at  all  as  a  port  of  the  laundry  business. 
If  Mrs.  Cain  bad  employed  the  carpenter  to 
perform  a  job  of  repairing  her  doors  and  be 
bad  been  killed  under  the  drcumstancee 
shown  by  the  record,  she  would  be  exen^>t 
from  liability  under  tbe  fourteenth  section  of 
the  statute  rating  to  wwkmen's  compensa- 
tion. Hie  corporation  acting  2<»r  her  may 
□ot  be  diarged  with  IlaUUty  unless  maklog 
repairs  was  a  part  of  Its  "usual  bosiness," 
as  that  term  Is  commonly  understood.  Un- 
compensated favors  extended  occasionally  to 
Ite  stockholders  surely  do  not  constitute  a 
"baslness"  of  a  corxtoratlon  "usual"  or  other- 
wise. The  English  statute  Is  eren  broader  In 
Its  scope  than  ours  because  It  omits  the  wmd 
"usuaL"  In  Bargewell  t.  Daniel,  9B  L.  T.  B. 
2D7,  tbe  court  was  considering  the  case  of  a 
workman  who  earned  his  llrlng  dcrfng  repair 
work  for  people  residing  in  the  oommunlt? 
in  wblcb  he  lived.  Mrs.  Daniel,  the  defend- 
ant, owned  certain  cottages  which  were  let 
to  tenants.  Bhe  collected  her  own  rents, 
made  her  own  repairs,  and  she  had  no  other 
business^  or  occupation.  Sbe  hired  Bargewell 
to  make'  repairs  cm  one  of  the  cottages,  and 
wbUe  so  eerployed  he  was  injured.  Oompen- 
satlOD  was  awarded,  and  defoidant  appealed, 
urging  tt6  same  defense  as  that  pot  forward 
by  petltlMier  bwe.  Tbe  ooort  said  by  Ook* 
ens^Hardy,  VL  B.: 

"I  think  tbls  appeal  mast  be  allowed.  •  *  * 
The  learned  cotmty  eoort  Judge  has  foand  here 
that  the  work  «m  casual  work,  and  the  en^loy* 
ment  tunporary.  and  of  a  casual  nature.  There- 
fore the  plaintiff  was  not  a  workman  within 
the  act  anleiiB  be  was  employed  for  the  purposes 
of  the  emplorer'i  trade  or  bOBinesB.  It  is  not 
smrgestod  the  defeadsjat  was  carrying  on  a  trade. 
Was  she  carrying  on  a  business  in  which  the 
plaJiatiff  ODuld  be  employ«d?  It  seems  to  me  she 


Was  not.  •  •  The  learned  judge  appears 
to  have  treated  her  as  carrying  on  the  bu^ess 
of  a  house  agent.  But  section  13  of  the  act 
provides  that  a  workman  within  tbe  act  does 
not  inclede  a  person  wtiose  employment  Is  of  a 
casual  nature,  and  who  is  employed  otherwise 
than  for  the  purposes  of  the  employer's  trade  or 
business.  The  intention  was  that'  Uie  act  should 
not  apply  In  such  a  case  to  the  ordinary  owner 
of  property,  who  was  not  carrying  on  any  trade 
or  business.  On  tbat  sh<n:t  point,  it  seems  to 
me  tliat  this  appeal  most  be  allowed." 

Kelly  V.  Buchanan,  47  Ir.  L.  T.  B.  228  (cit- 
ed in  Workmen's  Compensation  Reports' 
[191B]  p.  727),  was  a  caae  very  similar  In  Its 
facts  to  this.  De^dant  was  a  shcqi^eeper, 
but  he  owned  certain  dwellings  adjoining  his 
place  ot  business.  Tbeee  were  let  to  tenants. 
PlAlntlfC  was  hired  for  sooae  work  on  one  of 
these  hcmsea,  and  while  performing  it  be  was 
injured.  The  award  of  cooopcDsation  was  re- 
versed, tbe  ooort  aaylng: 

"Hk  facts  are  venr  plain.  Here  we  bava  a 
man  who  carries  on  the  business  of  a  shopkeeper 
in  a  hoase,  and  at  the  back  there  are  some 
houses  converted  from  cow  bouses  iato  resi- 
dences; he  brti^  in  a  man  to  repair  one  of 
them,  and  we  are  asked  to  say  that  this  casual 
laborer  was  employed  for  the  mirposes  of  the 
employer's  trade  or  busings.  The  decision  of 
the  county  court  judge  was  wrtmg,  and  we  must 
allow  the  ai^>eal. 

The  same  principles  are  announced  in 
McCann  t.  MdDonn^,  r^rted  in  Worit- 
men^  Gompenaaiioa  Bc^rts  (1913)  under 
note  to  Kelly  t.  Buchanan,  supra.  Boinle 
r.  Bdd,  1  B.  W.  O.  a  82^  wks  tbe  case  ot 
a  window  cleaner  Injured  by  a  fttll  from  a 
pbyiictan*8  residence  In  wbldi  was  also  lo- 
cated the  office  of  the  medical  man.  The 
claimant  sou^t  relief  upon  tbe  theory  that 
be  was  engaged  in  bis  employer's  business. 
Compensation  was  denied,  and  on  appeal 
te  the  House  (tf  Lords,  in  discussing  this 
phase  of  tbe  mattw,  Lord  Storm'ont  Darling 
said: 

"I  am  of  the  opinion  tbat  the  appellant  was 
not  employed  for  the  purposes  of  the  respond- 
ent's buEdnesa.  It  was  argued  that  the  fact  that 
the  appellant  de&ned  the  windows  of  the  rooms 
In  tbe  house  used  by  the  respondent  in  connec- 
tion with  his  medical  practice  was  sufficient  to 
satisfy  this  requirement  X  cannot  agree  wiA 
this  argument,  and  in  my  opinion  it  would  be 
absurd  to  make  the  respondent's  liability  to  com- 
pensate tbe  appellant  turn  upon  the  gueetion 
whether  the  appellant  had  or  had  not,  on  the 
particular  occasluui  on  wtddi  be  went  to  the 
house,  cleaned  the  windows  of  the  surgery  as 
well  as  the  other  windows  of  the  house.  Essen- 
tially the  employment  was  In  connection  with 
the  respondent's  private  residence,  and  not  for 
the  purposes  of  nis  business.  On  the  whole 
matter  I  am  of  opinim  that  we  should  answer 
the  question  of  law  in  the  native." 

Bespondents  have  cited  Howard  v.  Massa- 
chusetts Employers*  Insurance  Association, 
rq>orted  In  2  Maasacbusetts  Workmen's  Gom- 
pmsatlon  Decisions,  at  page  &  That  was  a 
case  In  which  an  etectrlc  lighting  company 
employed  a  number  of  men  to  trim  trees 
where  the  brandiea  interfered  with  the  wires 
by  wbldi  tbe  electilcity  was  conveyed  to 
customers.  Howard,  one  of  these  men,  was 
directed  tug  tbe  foiOQaui  of  tba  em^oyer 
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corporation  to  trim  some  trees  ia  the  yard 
of  a  chnrcb  eome  distance  from  any  of  the 
lines  of  the  Uf^tlng  comK>aDy.  An  award 
of  compensation  waa  granted  upon  the  theory 
tbat  Howard  vaa  acting  aa  an  employe  of 
tiM  oon^>auy:  that  bis  work  was  not  casual; 
and  that  it  was  not  outside  the  usual  coarse 
of  the  buslnew  of  bis  emj^oyer.  Tbe  case 
Is  not  in  point  The  workman's  regular  busi- 
ness, acting  for  the  company,  was  trimming 
trees  under  orders  of  tbe  foreman,  and  this 

'  was  as  much  a  part  ot  tbe  corporation's  busl- 
nesB  as  tbe  strbiging  of  wires,  tbe  <^ration 
of  machinery  for  tbe  producUon  of  electric 
current,  or  any  ot  tbe  other  inddents  to  tbe 
safe  transmlssiim  of  dectrldty  to  castomers. 
Wboi  he  was  ordered  to  work  at  a  distance 
fftun  tbB  wires  he  was  not  told  and  he  had 

•  no  means  of  knowing  that  be  was  not  doing 
pioneering  work  pr^wzatory  to  string- 
ing wires  tor  his  employer.  In  the  Instant 
case,  however,  the  carpenter  knew  that  he 
was  hired  to  assist  In  a  mere  casual  task  of 
repairing,  and  that  his  ai4>loyer,  the  laundry 
company,  was  not  in  the  hoose-rep  alrin  g 
business. 

It  follows  that  the  award  must  be  annulled, 
and  It  Is  so  ordered. 

We  concur:  ANGBLLOm,  a  X;  SHAW, 
J.i  8L0SS.  J.;  HENSHAW.J.;  LOBIOAN.J. 


NEW  METHOD  LAUNDRY  OO.  t.  MacOANN. 

(S.  F.  6906.) 
(Sapreme  Court  ot  California.    Dec  16,  1916.) 

1.  Appeal  ahd  Bbeob  «=»179(1)— Iteooan. 

Matters  occarrioR  after  iHuinic  of  prelimi- 
nary restraiainji  order  cannot  be  considered  on 
appeal  where  no  inpplemental  pleadings  are 
filed. 

[Ed.  Note;— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.Dig.  SS  1137-1140;  DecDig.  «=»17»(1).] 

2.  EQurrr  «=al7— Pbopebtt  BidBT— RxaHTTO 

FrasuB  Calliho. 
The  riitbt  of  a  citiEen  to  pursue  any  caUIoK, 
basiness,  or  prof  esaion  he  may  choose  is  a  prop- 
er^ rif;bt  to  be  guarded  b;  equity  as  Eealous- 
ly  as  an?  other  foris  of  property. 

[Ed.  Note.— For  other  cases,  see  Equi^, 
Gent.  Difi.  M  46;  Dee.  IJiR.  ^17 A 

8.  Injunction  «e»56— Sau  or  Business. 

One  lelliDK  a  liaadry  route  and  beloic  em- 
ployed by  the  purchaser  to  solicit  on  such 
route  retains  the  rijcht.  on  leaviUR  saeh  emidoy, 
to  work  for  a  rlTsl  laundry  If  he  chooses,  or, 
havinit  established  a  lanndrr  business  himself,  to 
serve  all  persons  ToluotaruT  offeriuK  him  their 
trade;  but  in  such  competition  he  must  act 
with  the  utmost  fairness,  resolving  every  doubt 
rather  in  favor  of  the  interests  of  bis  former 
emplcver  than  against  them. 

[Ed.  Note.— For  otiier  cases,  see  Injunction, 
Gent  Dig.  f  110;  Dec  Dig.  «siS6.] 
4.  Constitutional  Law  «=»276— Libebtt  — 

Due  Process  of  Law. 
The  constitutional  guaranties  of  liberty  In- 
<dade  the  privilege  of  every  citisen  to  freely 
select  those  tradesmen  whom  be  may  desire  to 
patronize,  and  equity  cannot  invade  or  take 
away  this  right,  either  directly  or  indirectly, 
without  due  process  of  law. 

[Eid.  Note.~For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  H  S45,  846;  Dec.X>ig.  ^276.] 


&  iHJumn'ioiv  4=alS7-^Vytiir; 

In  an  injunction  against  a  driver  who  bad 

sold  a  laundry  route  to  plaintiff  and  worked  Cor 
plaintiff  thereon,  restraining  the  driver  from 
soliciting  lanndry  work  from  plaintiff's  cu»- 
t<»iers  along  tbe  route,  it  was  improper  to  in- 
sert the  words  "but  not  from  rec^vii^'  before 
the  words  "Ip.undry  work,"  etc.,  where  defend- 
ant's right  to  receive  such  work  unsolicited  was 
not  in  issue. 

[Ed.  Note.— For  other  caaes,  see  Injunction, 
Cent  Dig.  H  340,  842;  Dec  Dig.  «s»157.] 

6.  Appkal  and  Ebbob  *=>1W3(5)— Habiclesb 
Bbbob— FoBM  OF  Injunction. 
Such  phrase,  however,  was  harmless,  in 
view  of  other  terma  (tf  the  injunction  correctly 
delimiting  defendant* ■  rights. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Gent.  Dig.  |  4119;  DecDig.  «=3l0i3(B).] 

Department  1.  Appeal  from  SopetlOT 
Court,  Alameda  County;  William  &  Wells, 
Judge. 

Action  by  tbe  Mew  Method  I«nndry  Gom- 
pany  against  John  W.  MacOana  From  a 
Judgment,  plalntUf  appeals.  Affirmed. 

John  B.  ^I^rrell,  of  San  E^nclsco,  for  ap- 
pelant Henir  B.  Lister,  ot  Ban  Frandaoo, 
for  respondent 

LAWLOR,  J.  This  is  an  appeal  upon  the 
Judgment  roll  in  an  action  for  an  injunction. 

l%e  case  Involves  the  same  general  equi- 
table doctrines  considered  in  Empire  Steam 
Laundry  t.  Lozler,  16S  Cal.  95, 130  Pac.  1180, 
44  U  B.  A.  (N.  a)  U69,  Ana.  Cas.  1014C, 
628,  and  Cornish  t.  Dickey  (Feb.  16,  1916) 
160  Pac  629.  It  was  held  In  the  former  case 
that  a  certain  list  of  customers  along  a  laun- 
dry route  constttnted  a  trade  secret  wbltib 
was  the  abscAute  prc^ity  of  tbe  laundry 
operating  Uie  route,  and  tbat  tbe  laundry  was 
entitled  to  a  Judgiueot  pwpetuaUy  enjfdnlng 
a  driver,  who  had  left  tts  empioft  **from  in 
any  manner  soliciting  or  noeMnff  laundry 
work  fnun  any  of  the  parsons"  who  had  been 
sndi  customers  along  the  route  assigned  to 
him.  (Italics  oara.)  In  Ooml«b  r.  DlAey  a 
■oliettor,  baTlng  left  the  employ  <kC  a  bakery, 
was  enjoined  from  soliciting  and  supplying 
bis  f omier  patnnui  and  the  patrona  of  tba 
bakery  with  the  products  of  its  rivaL  *Cb» 
awmdnem  of  tlieae  dedsloiu  te  not  qvestl^ 
ed.  But  Ibe  proposition  Is  now  e^reerty  ad- 
vanced  for  the  first  time  that,  notwithstand- 
ing a  court  ot  equity  has  tbe  authority  to  en- 
join an  employ^  frmn  "aolidttng**  badness  of 
his  former  patrons  tmder  audi  dmaaatanoes, 
it  la  not  authorised  to  issue  an  Injunetton  Te- 
straining  him  from  mer^  "leceMn^*  laun- 
dry work  from  soch  cnstomers  if  flwy  toI- 
untarlly  seek  him  out  and  him  liim  to  do 
tbelr  work. 

Tbe  salient  fActt  presented  here  are  In 
most  reqwcts  identical  with  those  ot  tbe  Em- 
pire Steam  Laundry  Case,  and  require,  there- 
fore, only  brief  mention.  Ibe  court  tonnd 
that  plaintiff  Is  a  coqK»atlon  engaged  In  the 
laundry  budness  In  the  dty  of  Oakland,  mor 


#s3For  other  cases  see  aame  topto  and  KBfT-NUKBBB  bi  all  Kfj-Nambued  Dlgasts  and  Xateas 
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ducting  its  business  Im  s^batantlaUy  tbe  sfton 
faabloa  aa  did  tbe  Ekaplre  Steam  Laundry. 
The  defendant,  formerly  the  Independent 
owner  of  a  certain  laundry  route  In  Oakland, 
known  as  route  No.  4,  bad,  on  April  6, 1908, 
sold  all  his  right  and  title  in  the  route  to  the 
plaintiff,  and  thereafter  became  one  of  Its 
drivers  and  solicitors.  He  was  supplied  with 
an  automobile  by  the  plaintiff  and  erery- 
thlng  necessary  to  enable  him  to  serve  well 
the  pialntiCrB  customers  and  discbarge  the 
duties  for  which  he  was  employed,  without 
cost  or  expense  to  himseU.  For  about  five 
years  be  was  employed  to  canvass  orders  for 
laundry  work  along  route  No.  4  from  house  to 
house,  to  collect  and  return  the  clothes,  and 
to  ke^  confidentially,  in  a  list  specially  pre- 
pared by  the  plaintiff,  all  the  names  and  ad- 
dresses of  plaintiff's  customers,  together  with 
the  day  of  tbe  week  when  their  laundry 
should  be  called  for,  and  the  place  where  the 
same  should  be  gathered  up  and  delivered. 
It  is  not  questioned  tliaf  the  information  thus 
(Atalned  by  the  defendant  constituted  trade 
secrets  of  great  value  to  the  plaintiff.  On 
April  6,  1913,  the  defendant  left  tbe  plain- 
tiff's employ  without  notice  or  warning,  and 
Immediately  thereafter  commenced  soliciting 
for  a  rival  laundry  the  patronage  of  the  per- 
sons whose  names  be  had  ascertained  while 
in  the  employ  of  the  plaintiff.  Thereafter  be 
called  for  and  gathered  up  bundles  of  laun- 
dry and  unlaundered  goods,  but  "so  far  as 
plaintiff  has  been  able  to  ascertain  by  In- 
quiries ficHU  ItB  said  patronsi  said  patrons 
did  not  know  tbat  the  unlavndered  goods 
called  fSor  by  defendant  were  being  collected 
ft>r  and  being  laundered  a  laundry  other 
than  fb»  laundry  of  plaintiff  herein."  It  does 
not  appear,  however,  that  the  defendant  bad 
entered  into  any  contract  of  employment  pro- 
hibiting such  action  on  bis  part  But  the 
court  further  found: 

"That  U  defendant  is  not  restraiQcd  from  so- 

licitiofc,  diverting  and  takins  away  said  cus- 
tomera  of  plaintiff,  seventy  (70)  per  cent  of 
said  trade  will  be  forever  lost  to  plaintiff,  to 
its  great  damage." 

[1 1  Other  facts  are  pleaded  and  referred  to 
in  the  briefs,  but  were  not  found  to  be  sup- 
ported by  the  evidence.  And  certain  matters 
occurring  after  the  issuing  of  the  preliminary 
restraining  order  are  mentioned  by  counsel, 
but  no  supplemental  pleadings  were  filed. 
None  of  these  matters  can  properly  be  con- 
sidered. 

Upon  tbe  findings  made,  plaintiff  was 
awarded  a  permanent  injunction — 

"restrainioK  and  enjoining  said  defendant,  hia 
asents  and  employes  •  •  *  from  in  any 
maoner  soliciting,  but  not  from  receiving,  laun- 
dry work  from  any  of  the  persona  who  were 
customers  of  plaintiff  prior  to  the  5th  day  of 
April,  1013,  along  or  upon  that  certain  route 
known  and  deBignated  by  plaintiff  and  defendant 
as  route  No.  4.  of  the  New  Method  Laundry 
Oompaoy,  in  the  city  of  Oakland,  ajid  attended 
to  by  said  defendant,  while  said  defendant  was 
employed  by  plaintiff;  and  from  in  anr  manner 
attempting  to  induce  any  of  said  customers  of 
said  plaintiff,  either  directly  or  iudirectlv.  to 
withdraw  any  of  their  business,  custom,  or 
patronage  from  plalntiflt"   (Italic%  ours.) 


Xhe  court  did  not  award  damages  for  the 
injuries  alleged  In  tbe  complaint  to  have  aria* 
en  out  of  the  Immediate  loss  of  trade.  The 
appeal,  however,  Is  taken  solely  from  the  re- 
fusal to  Include  in  the  judgment  an  order 
restraining  tlie  defendant  from  receiving 
laundry  work  of  the  persons  designated. 

While  it  is  required  that  equity  should  lend 
its  aid  to  the  fullest  extrat  to  pn^^ct  the  prop- 
erty rights  employers,  whether  existing  In 
the  form  of  trade  secrets  or  otherwise,  con- 
siderations of  public  policy  and  justice  de- 
mand tbat  such  protection  should  not  be  car- 
ried to  tbe  extent  of  restricting  the  earning 
capacl^  of  individuals  on  the  one  side,  while 
tending  to  create  or  foster  monopolies  of  in- 
dustry on  tbe  other.  In  recent  years,  as  not- 
ed in  Empire  Steam  Laundry  v.  Lozler,  the 
matter  of  protecting  the  business  world 
against  unfair  competition  has  received  care- 
ful consideration  by  the  highest  courts.  It 
has  been  determined  tbat  if  a  person  estab- 
lishes a  trade  or  business  which  d^>euds 
for  its  continuance  uooa  keeping  secret  the 
names  of  customers,  or  other  valuable  in- 
formation known  to  such  person  no  agent  or 
employ^  having  been  intrusted  with  such 
secrets  In  the  course  of  bis  employment,-  can 
thereafter  utilize  his  secret  knowledge 
against  the  interests  or  to  the  prejudice  of 
such  person.  See  14  R.  0.  L.  p.  401,  8|  102^ 
105.  As  Is  aptly  stated  in  H.  B.  Wigj^ 
Sons'  Oa  t.  Cott-A-Lap  Co.  (O.  0.)  169  Fed. 
150:  "If  he  does  so,  be  robs  his  employer." 
This  was  our  conclusion  in  the  Empire  Steam  / 
Laundry  Case,  and  with  what  is  there  said 
In  support  thereof  we  are  in  full  accord. 
It  was  also  tbe  conclusion  of  tbe  court  in  the 
more  recent  case  of  People's  Coat,  Apron  & 
Towel  8.  Co.  V.  Ught  (March  17,  1016),  171 
App.  Dlv.  671,  1S7  N.  Y.  Supp.  tti,  U42, 
where  an  Injunction  was  granted,  under  dr^ 
cumstances  similar  to  the  facts  presented 
here,  restraining  a  rival  firm  from  soliciting 
through  Ughtt  one  of  the  plaintUTs  former 
employ^  any  of  plaintUTs  former  or  present 
customers,  and  from  serring  the  same  on 
bebaU  of  the  rival  firm.  The  court  said: 

"There  is  no  evidence  tbat  Light  had  a  writ- 
ten list  of  them  [the  plaintiff's  customers]. 
There  was  in  his  head  what  was  equivalent 
Tliey  were  on  routes,  in  atreets,  and  at  numbers 
revealed  to  him  through  his  service  with  plain- 
tiff. Their  faces  were  familiar  to  him,  and  their 
Identity  known  because  of  such  employment. 
He  had  entry  and  introduction,  and  solicited 
them,  not  as  strangers,  but  as  persons  known 
to  him.  He  used  wliat  he  bad  gained  through 
plaintiff  to  take  away  its  customers." 

[2,  S]  Bnt  coincident  with  the  right  of  the 
employer  to  tbe  protection  of  his  trade  se- 
crets against  their  unwarranted  disclosure  to 
or  unconscionable  use  by  persons  not  enti- 
tled thereto,  is  the  right  of  all  persons.  In 
the  absence  of  negative  covenants  to  the  con- 
trary, to  follow  any  of  tbe  common  occupa- 
tions of  life.  Tbls  right  of  a  dtixen  to  pur- 
sue any  calling,  business,  or  profession  he 
may  choose  is  a  property  right  to  be  guarded 
by  equity  as  cealously  as  any  other  form  (tf 
'property.    See  Dent  t.  West  Tixglnla,  128 
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U.  S.  114,  9  Sup.  Ct.  231.  32  L.  Ed,  623.  "La- 
bor Is  property.  The  laborer  has  the  .  same 
right  to  sell  his  labor,  and  to  contract  with 
reference  thereto,  as  any  other  property  own- 
er." Gillespie  T.  People,  188  111.  176,  58  N. 
E.  1007.  52  L.  R.  A.  283,  80  Am.  St.  Rep,  176. 
It  cannot,  Indeed,  be  questioned  that  an  em- 
ploy4,  In  a  case  such  as  this,  retains  the  right 
to  work  for  a  rival  laundry  if  he  so  chooses, 
or,  baring  established  a  laundry  bnalnees 
bimself,  to  serve  all  persons  who  voluntarily 
offer  him  their  trade.  But  In  such  competi- 
tion, he  must  act  with  utmost  fairness,  re- 
solving every  doubt  rather  In  favor  of  the  In- 
terests of  tlie  former  employer  than  against 
them,  and  exercising,  at  all  times,  every  pre- 
caution to  avoid  violatlDg,  in  letter  or  spirit, 
the  confidence  reposed  In  him.  In  Grand 
Union  Tea  C-o.  v.  DoddS,  164  Mich.  50. 128  N. 
W.  1090,  31  L.  R.  A.  (N.  S.)  260,  a  soUcitor 
along  a  business  route  for  a.tea  merchant  en- 
gaged to  work  for  a  competitor  and  sought  to 
take  with  him  the  list  of  patrons,  and  secure 
their  patronage,  which  for  the  most  part  he 
had,  himself,  obtained  for  tbe  tea  merchant 
while  in  tbe  latter's  employ.  Counsel  con- 
tended: 

"This  defendant  cannot  be  restrained  tram 
8<dteiting  or  selling  these  people  goods  so  long 
as  he  doea  so  in  an  open  and  fair  manner." 

A  decree  enjoining  the  solicitor  "from  us- 
ing any  list  or  copy  of  list  which  has  been 
made  or  retained,  or  giving  or  Bhowlng  them 
to  others"  was  afflrmed.  Tbe  court  tben  con- 
tinued: 

"We  are  of  the  opinion,  however,  that  he  can- 
not be  restrained  bom  selling  hia  commodities 
tor  hiinsdf  or  for  any  employer  in  any  part  of 
the  dty,  or  to  any  person,  so  long  as  he  does 
not  use  any  property  belonging  to  the  complain- 
ant, or  copies  tnereof  that  were  snrreptitionaly 
made.  So  far  we  think  ourselves  well  within 
equity  jurisdiction,  on  general  principles." 

See,  also,  note  to  Empire  Steam  Laundry  v. 
Lozler,  In  1  Cal,  Law  Rev.  385,  and  comment 
on  People's  Coat,  etc.,  v.  Light,  supra,  25 
Tale  Law  J,  499. 

[4]  The  judgment  of  the  lower  court  also 
finds  support  in  sound  principles  of  public 
policy.  To  restrain  a  person,  lawfully  en- 
gaged In  a  laundry  business,  from  receiving 
nnlauDdered  goods  from  certain  former  pa- 
trons Is  to  sanction,  to  that  extent,  the  estab- 
lishment of  a  trade  blacklist,  thereby  depriv- 
ing such  patrons,  without  any  fault  on  their 
part,  of  the  right  to  have  their  laundry  work 
done  where  they  will.  The  constitutional 
guaranties  of  liberty  Include  the  privilege  of 
every  citizen  to  freely  select  those  tradesmen 
to  whom  he  may  desire  to  extend  his  patron- 
age, and  equity  cannot  invade  or  take  away 
this  right,  either  directly  of  indirectly,  with- 
out due  process  of  law. 

There  are,  however,  some  authorities 
which  are  relied  upon  by  the  plaintiff  to  sup- 
port bis  contrition  that  be  is  nevertheless 
entitled  to  tbe  injunctive  relief  prayed  for. 
Bat  in  none  to  which  \re  are  referz«d  waa  it 
neceuary  Sxa  tbo  court  to  paw  upm  fbe  pra*. 


else  point  raised  here  (Witkop  ft  Holmes  Co. 
V.  Boyce,  61  Misc.  Rep,  126.  112  N,  T.  Sapp. 
874),  while  generally  approving  an  iujunctlott 
restraining  tbe  defendant,  among  other 
things,  "from  calling  upon,  canvassing,  solicit* 
lug,  accepting,  or  filling  orders  for  goods  sim- 
ilar in  kind  to  those  carried  by  the  plaintiff 
from  the  persons,  •  •  •  being  customers 
of  the  plaintiff  upon  whom  the  defendant 
had  been  accostomed  to  call  to  obtain  or- 
ders," was  concmied  principally  with  de- 
fendant's efforts  to  nnftUrly  entice  away 
plalntifTs  customers.  In  that  case,  reliance 
was  placed  also  upon  an  express  agreement 
entered  into  between  the  parties  whldi  con- 
tained covenants  against  the  defendant  en- 
gaging in  a  similar  line  of  business  for  the 
period  of  two  years,  as  well  as  upon  a  penal 
statute  forUdding  an  employ^  to  use  infor- 
mation gained  under  such  circumstances  for 
his  own  benefit  or  advantage.  A  second  de- 
cision in  the  case  (Id..  64  Misc  Rep.  874.  118 
N.  Y.  Supp.  461}  broadly  restrains  the  de- 
fendant from  "calling"  upon  the  former  cus- 
tomers for  trade  purposes,  which  term  would 
Include  calling  on  legitimate  as  well  as  il- 
legitimate business.  But  the  facts  indicate 
that  the  court  was  only  considering  a  "gross 
betrayal  of  confidence  by  an  unscnipnlous 
employ^"  resulting  in  unfair  competition. 
The  employ^  was  actually  calling  to  solidt 
the  trade  of  the  former  customers.  Tbe  prup- 
oaitldki  of  "calling"  for  tbe  purposes  of  de- 
livering goods  or  filling  orders  which  had 
been  received  In  an  honest  and  equitable  con- 
duct of  a  rival  business  was  not  involved.  A 
later  case  (Witkop  ft  Holmes  Co.  v.  Great  AtL 
&  Pac.  Tea  Co.,  69  Misc.  Rep.  90,  124  N.  7. 
Supp.  056)  sums  np  the  two  previous  deci- 
sions as  boldlng  tbat  the  driver  "will  be  re- 
strained from  canvassing  and  solldtlng  trade 
from  plalntifTs  customers  formerly  served 
by  him  from  plalnttfTs  lists  of  names  and 
addresses  for  the  bmefit  <Kf  a  oompeUng  con- 
cern." See,  also,  comment  <ni  these  cases  lu 
Boosiog  V.  Dorman,  148  App.  Dir.  824, 133  N. 
Y.  Supp.  910.  Nor  does  it  seem  to  us  that 
People's  Coat,  ete,  v.  Light,  supra,  op- 
posed tb  the  conclusion  reached  herein. 

In  other  New  York  cases  we  find  expres- 
slous  which  support  our  view  tbaX  tbe  re- 
spondent herein  cannot  be  restrained  from, 
"receiving"  laundry  of  bis  forma  patrons. 
In  Peerless  Pattern  Ca  v.  Pictorial  Review 
Co.,  147  App.  Div.  71S.  182  N.  Y.  Supp.  87, 
injunctive  relief  restraining  tbe  manager  of 
a  rival  firm  from  sdllctting  w  filling  orders 
from  plaintiff's  customers  was  expressly  de- 
nied. The  court  remarked: 

"All  that  clearly  appears  Is  that  he  undertook 
to  use  in  bis  new  employment  tbe  knowled);e  he 
had  acquired  in  tbe  old.  This,  if  it  involves  no 
breach  of  confidence,  is  not  unlawful,  for  equity 
has  no  powtt  to  compel  a  man  who  changes 
employers  to  wipe  clean  the  slats  ol  his  mem- 
ory." . 

It  was  there  held  that  the  defendant  could 
"enter  Into  competition  with  plalntlfl,  even 
for  the  business  of  those  who  bad  formerly 
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been  plalntUTs  cnstomerB,  providing  such 
competition  Is  fairly  and  legally  conducted." 
Finally  In  Boosing  t.  Dorman,  srupra,  the 
court,  finding  that  the  names  of  plalntUTs 
customers,  retail  dealers  In  butter  and  eggs, 
were  all  listed  in  public  directories  and  were 
not,  under  the  facts  shown,  trade  secrets, 
went  on  to  say: 

"Hie  other  knowledge  which  Dorman  acquired 
bv  calling  upon  these  customers  in  the  course 
of  his  employment,  with  regard  to  their  hahits 
of  buying,  their  financial  worth,  and  thdr  in- 
dividual <^aracteriatic8  and  preferences,  can 
hardly  be  denominated  'trade  wcrets'  which  an 
onploytf  is  prohibited  from  umna  for  his  own 
banefit  after  the  termination  en  his  employ- 
ment, in  tbe  absence  of  an  express  emtract." 

Nor  does  Lamb  t.  Brans,  [1S83]  L.  B.  1  Cta. 
I>lv.  218,  require  a  different  oonduslon.  The 
Judgment  In  that  case  was  to  affirm,  as  re- 
gards the  general  qnestlon  InTolred  here,  the 
former  decision  in  the  case  by  Mr.  Justice 
Chitty  (Id.,  [1892]  L.  B.  8  Ch.  Div.  462). 
Where  an  Injunction  was  granted  against  can- 
vassers for  a  trades  directory.  It  was  snig- 
gestcd  by  the  evidence,  so  the  learned  Justice 
observes,  that  unless  the  defendants  be  en- 
tirely restrained  from  soliciting  advertise- 
ments from  the  list  of  traders  published  in 
the  plaintiff's  directoi?,  such  traders  will  be 
misled  Into  believing  that  the  defendants 
were  stUl  canvassing  for  the  plaintiff.  But 
the  court  while  recognizing  the  dlflBcnlty  In 
framing  a  proper  Injunction  touching  liiese 
matters,  held  the  defendants  could  not' be  re- 
strained in  Bucb  manner.  The  learned  Jus- 
tice said: 

"To  use  the  popular  expression,  they  may  go 
anil  legitimately  tont  for  advertisements  for  the 
rival  production,  and  legitimately  use  the  plain- 
tifE's  work  for  the  purpose  of  tliacoverinE  the 
traders  and  showing  them  tlie  kind  oE  advoi-tise- 
taent  these  same  traders  fnrmprly  approved  of. 
and  may  be  desirous  of  insurting  in  ihe  ri\-ai 
work." 

We  find  nothing  In  the  later  dedslon  In 
any  sense  modifying  this  holding. 

It  must  be  admitted  that  the  injunction  Is- 
sued by  the  lower  court  In  the  Empire  Steam 
Laundry  Case,  and  approved  by  the  decision 
of  this  court,  does  restrain  an  employ^  from 
"receiving"  laundry  of  his  former  employ- 
er's customers.  But  the  facts  show  the  em- 
ploy6  was  actually  disclosing  and  making  use 
of  the  secret  knowledge  and  information  he 
had  acquired  in  the  confidence  of  his  former 
employer,  and  that,  by  this  means,  had  been 
able  to  carry  the  patronage  of  many  of  the 
former  customers  to  the  new  employer.  The 
employe's  conduct,  under  the  facts  shown, 
clearly  constituted  an  unconsdonable  and  un- 
warranted use  of  the  trade  secrets  belonging 
to  his  former  employer,  as  well  as  a  viola- 
tion of  the  controct  which  he  had  entered  in- 
to. It  was'  to  restrain  this  conduct  that  the 
injunction  was  Issued.  While^the  opinion 
does  not  qualify  the  term  "receiving,"  which 
appears  In  the  injunction,  there  Is  nothing 
therein  which  indicates  that  the  court  in- 
tended to  bold  that  an  employ^,  in  the  ab- 
sence of  an  express  contract,  amid  be  re- 
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strained  from  carrying  on  a  rival  business 
in  a  fair  and  equitable  manner,  and  in  the 
course  of  such  competition  receiving  laundry 
of  such  customers  of  the  former  employer 
who  may  voluutarlly  come  to  him.  Indeed 
the  opinion  docs  not  discuss  the  term  "re- 
ceiving," and  an  exandnatlon  of  the  brleCs 
shows  that  the  point  was  not  urged  for  con- 
sideration. 

But  it  is  Insisted  by  the  appellant  that 
"without  the  word  'receiving'  the  judgment 
would  be  practically  worthless,  In  that  It  af- 
fords little  or  no  relief."  "It  does  not  re- 
quire a  very  vlrld  imagination,"  it  declares, 
"to  see  the  agents  and  friends  of  the  de- 
fendant, or  even  the  defendant  himself,  with- 
in an  hour  after  the  court  has  granted  an 
injunction  restraining  defendant  from  solicit- 
ing, but  not  from  *Teceivlhg*  laundry  work, 
busily  engaged  In  calling  upon,  or  ringing  up 
various  cttst<aDers,  advising  them  of  tlie 
court's  order,  but  further  stating  to  them  that 
the  driver  will  be  pleased  to  call  in  the  event 
of  the  cUBtomer  sending  for  bim."  But  ap* 
pellant  orerlooks  the  comprdiensive  relief 
granted  It  by  the  court  The  decree  express- 
ly forbids  def^dant  from  In  any  manner  so- 
liciting or  attempting  to  Induce,  direcUy  ox 
indirectly,  such  customers  to  withdraw  their 
patronage  from  plaintiff.  Clearly,  conduct 
on  the  part  of  the  defendant  his  agent,  or 
ottierg  In  Us  behalf,  such  as  snggerted,  would 
be  contra  bomw  mores  and  a  deliberate  in- 
vasion of  the  injunction  issued  to  plaintiff. 
Dtoensslng  this  ptAat,  the  court  in  B.  I.  Dn 
Pont,  etc.,  T.  Mesland  (D.  a)  216  Fed.  271, 
said: 

"The  line  wlilch  terminates  the  limits  where 
the  riehta  of  the  plaintiffs  end  and  those  of 
the  defendanta  begin  is  a  difficult  one  to  draw. 
The  iniquity  of  an  employ^  who  takes  away 
with  him  the  property  of  his  employer,  existing 
in  the  form  of  valuable  processes,  is  as  clear  as 
if  he  aJn>orted  any  other  form  of  property.  The 
right  of  the  employd  to  nse  his  abilities,  aevelon- 
ed  through  hie  experienreH,  to  the  utmost  of  hi* 
capacity,  ia  equallr  clear.  This  right  of  the 
employ^  and  his  oblif;atioD  to  preserve  to  the  full 
the  property  rights  of  bis  employer  are  shaded 
into  each  other  bv  lines  so  fine  that  It  Is  doubt- 
ful whether  anythiofc  but  a  nice  sense  of  honor 
can  keep  them  distinguished." 

InJunctiTe  relief,  In  any  case,  must  depend 
upon  broad  prlndtdes-  of  equity  rather  than 
on  the  particular  wording  of  any  decree. 
Ocmcelvably,  cases  may  arise  where  the  court 
would  be  warranted  in  restraining  a  person, 
engaged  In  a  businesB,  from  "receiving"  trade 
of  certain  members  of  the  community.  But 
the  facts  presented  here  do  not  demand  such 
relief.  In  H.  B.  W^glns  Sons*  Co.  v.  Cott- 
A-Lap  Ca,  supra,  the  court  refused  to  re- 
strain a  rival  firm  from  utilizing  certain 
trade  secrets,  where  the  relief  was  prayed 
for  solely  because  the  rival  bad  employed 
one  of  plaintiff's  confidential  employes  who 
was  In  possession  of  the  secrets.  What  the 
court  there  said  applies  with  equal  force  to 
the  additional  injunctive  relief  sought  here: 

"If  the  injunction  issues,  it  mpans  that  here- 
after no  man  can  work  for  one  and  learn  hia 
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tnuinew  secret!,  and  after  leaving  that  emplov- 
ment  vigage  himself  to  a  rival  in  buKiness,  witn- 
ont  carrying  on  his  back  into  that  liastnesa  the 
injunctive  mandate  o£  a  court  of  equity.  Hiem 
is  nothing  whatever  In  the  facts  of  this  case, 
except  opportunity  to  do  wtoag,  and  a  suspicion 
in  tha  mind  of  the  rival  tJiat  irrong  will  be  done. 
The  ranedv  asked  for  is  an  eztraordinarjr  one 
and  should,  not  be  Ughtlr  Indulged  in.  The 
dianedlor  ought  never  to  come  into  sneb  a 
frame  of  mind  that  he  assnmes  human  natii|« 
to  be  esBentiallr  and  inherently  eviL" 

Judgment  aflBnned. 

SHAW  and  SIjOSS,  JJ.  (eoncnnin^.  [I,  •] 
The  phrase,  "bnt  not  from  receivli^."  sboold 
not  have  been  Inserted  in  the  Judgment  The 
defendant* B  right  to  recelvo  laundry  work 
from  former  patrons  of  the  plaintiff  alaag 
roate  No.  4,  provided  sndli  Wmk  eame  to  him 
wlUioat  hlsi  direct  or  Indirect  solicitation, 
was  not  In  Isaoe  and  waa  not  dlapnted  w 
attacked.  The  phrase  was  not  necessary  for 
the  protection  of  the  defendMit  in  that  right, 
tor  he  would  possos  the  ri^t  aa  fnl^  under 
the  decree  without  those  word*  as  with  them. 
If  defendant  caused  their  insertion  with  the 
opectatlon  Uiat  thereby  he  woold  be  able 
to  receive  laundry  work  from  said  patrons, 
obtained  or  coming  to  him  through  any 
aecret  'or  clandestine  nae  him,  or  by  his 
agents  or  friends,  of  tiie  list  of  patrons  <tf 
plaintiff  along  i^t  ront^  or  ot  his  memory 
or  knowledge  thereof  derived  fn»n  his  for- 
mer employment  witti  plaintiff,  he  wUl  be  div* 
app<^ted,  if  the  jodgment  is  enforced  ac- 
cording to  its  tme  intuit  Notwithstand- 
ing that  lAnse,  It  enjoins  1dm  from  In  any 
manner  attempting  by  any  means,  direct  or 
indirect  to  Induce  any  of  the  patrons  of 
plaintiff  along  route  No.  4,  former^  attend- 
ed to  by  him,  to  withdraw  any  of  their  bual- 
ness,  custom,  or  patronage  from  plaintiff. 
Under  thla  provlslwi  he  would  be  galHy  of 
contempt  If  he  received  any  laundry  work 
so  withdrawn,  and  the  ^rase  In  question 
does  not  limit  the  effect  at  the  Judgment  in 
that  respect.  If  be  sbonld  merely  go  along 
the  route  to  re«d.ve  snch  laundry  wwk  of 
said  patrons  as  they  should  cSCet  him,  he 
would  be  soliciting  their  patrmage  and 
would  be  inducing  them  to  withdraw  from 
plaintiff  all  of  th^  patronage  that  he  might 
receive  by  so  doing,  and  would  thereby  vio- 
late the  Injnuctlon.  Hence,-  although  the 
phrase  mi^  better  have  been  omitted,  we 
believe  It  to  be  harmless,  and  for  that  rea- 
lm we  concur  in  the  judgment 


GUNTEat  V.  BACKETT.    (Olv.  1790.) 
(District  Goort  of  Appeal,  Second  District,  Gali- 
fbmia.   Nov.  9,  1916.) 

PUBAOXNO  ^s»24S(7>— Ahehoioht  Ansa  Mo- 
tion FOB  JUOOUNT— DiSOKETXON  OT  TSXAL 
COUST. 

In  an  action  on  a  note,  after  answer,  plain- 
Hff  moved  for  judgment  on  the  pleadings,  and 
defendant  consented  and  reQuested  that  the  court 


grant  judgment  on  fite  pleadings  In  accordance 
with  the  prayer  of  d^endant's  answer  that 
plaintiff  take  nothing,  etc  After  argoment 
end  submission  of  the  motion,  the  judge  an- 
nounced that  he  would  give  judgment  for  defend- 
ant because  the  complaint  did  not  state  a  cause 
of  action.  Plaintiff  then  asked  leave  to  with- 
draw his  motion  and  amend,  and  the  court 
struck  the  motion  from  the  calendar  and  grant- 
ed plaintiff  leave  to  amend  by  supplying  an  al- 
legation of  nonpayment  of  the  note  in  suit 
HM,  that  allowing  the  amendment  was  within 
the  power  and  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  tf  668,  666;  Dec  Dig.  «^245(7).] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  J.  P.  Wood,  Judge. 

Action  by  J.  W.  Gunter  against  R.  B.  Lu 
Sackett  From  a  judgment  for  plaintiff  by 
default,  defendant  appeals.  Judgmrat  af- 
firmed, and  plaintiff  ordered  to  recover  (50 
damages  on  account  of  delay  caused  by  the 
appeaL 

Kendrlck  &  Ardls,  of  Los  Angeles,  for  ap- 
pellant. Isaac  Pacht  of  Los  Angeles  (Joseph 
M.  Bernstein,  of  Los  Angeles,  of  counsel,  for 
respondent 

CONRGT,  P.  J.  The  plaintiff  commenced 
this  action  to  recover  judgment  ap<Mi  a  prom- 
issory note  executed  to  him  by  the  defendant 
After  answer,  filed,  the  plaintiff  moved  tfX 
judgment  on  the  i^eadlngs.  The  defendant 
consented,  and  requested  that  the  court  grant 
judgment  upon  the  pleadings  In  accordance 
with  the  prayer  of  defendant's  answer,  to  wit 
that  plaintiff  take  nothing,  etc  After  argu- 
ment by  counsel  and  aolxalsslon  of  the  mo- 
tion, the  judge  announced  from  the  beacb 
that  he  would  have  to  give  judgmait  for  the 
defoidant  on  the  ground  that  the  ccnnplalnt 
did  not  atate  facts  sufficient  to  otmstltute  a 
cause  of  actikm.  Hkereupon  the  plaintiff  ask- 
ed leave  to  withdraw  lUs  motion  and  amend 
his  complaint  Tbe  court  took  the  mattw  un- 
der advisemerrt,  and  thereafter  made  an  or- 
der striking  said  motion  from  the  calendar 
and  granting  plaintiff  leave  to  amend  his 
conq>laint ;  to  which  action  of  the  oonrt  the 
defendant  duly  objected  and  ercepted. 
Thereafter  an  amended  complaint  was  serv- 
ed and  filed,  and  the  legal  time  for  answering 
having  expired  without  answer  or  demurrer 
by  the  defendant  judgment  by  default  was 
entered,  from  wbldi  judgment  the  defendant 
appeals. 

The  amuded  comiAalnt  is  like  the  original 
complaint  with  the  addition  of  an  allegation 
of  nonpayment  of  the  note.  Hie  wlginal 
complaint  had  alleged  refusal  to  pay,  but  bad 
not  qwdflcally  alleged  nonpayment  Appel- 
lant Insists:  (1)  That  the  complaint  did  not 
allege  that  the  note  had  not  been  paid,  and 
hence  stated^ no  cause  of  action;  (2)  that  the 
motion  for  judgment  having  been  decided  In 
favor  of  tb»  defmdant  and  the  court  havi- 
Ing  80  announced  from  the  bendi,  it  was  than 
too  late  for  the  plaintiff  to  withdraw  his  mo* 
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tloQ  tot  jadgment,  and  that  the  court  erred  In 
not  entering  Judginent  in  favor  of  the  defend- 
ant upm  the  pleadings,  and  that  the  court 
had  no  jurisdiction  to  allow  the  amended  com- 
plaint to  be  filed,  and  the  defendant  could  not 
be  in  default  for  not  answering  aadi  amended 
complaint. 

Assuming,  without  deciding,  that  the  first 
complaint  did  not  state  a  cause  of  action,  we 
are  of  opinion  that  under  the  drcumstauces 
above  stated  the  court  had  not  lost  Jurisdic- 
tion to  permit  the  filing  of  an  amended  com- 
plaint. On  the  contrary,  that  matter  wa» 
within  the  power  of  the  court  and  the  dis- 
cretion vested  in  it  was  appropriately  exer- 
cised in  the  Interest  of  Justice.  'The  appeal 
is  frivolous,  and  apparently  made  for  pur- 
poses of  delay. 

The  Judgment  Is  affirmed ;  and  it  is  order- 
ed that,  in  addition  to  the  costs,  the  respond- 
ent recover  $S0  damages  <m  account  of  delay 
caused  by  the  aiveal. 

Wenmcnr:  JAMES,  J.:  SHAW,  J, 


PEOPLB  V.  CABRMJ!!.    (Cr.  867.) 

(District  Court  of  Apiwal.  Third  District  Oal- 
ifomia.   Not.  8,  1916.   Behearine  Denied 
by  Supreme  Court  Jan.  2,  1917.) 

IRDICTWCRT  AND  INFOBUATIOR  «=»71— SuiTI* 

oixNCY    or  AcoiJSjvnoN— Statutqbt  Ot- 

FEN8I. 

An  information  charging  aeensed  with  com- 
mitting "the  acts  technically  known  as  fellatio." 
made  a  felony  bv  1915  Pen.  Code,  |  288a,  la 
fatally  defective  because  not  stetine  the  offense 
so  as  to  enable  a  person  of  ordSiary  under- 
standing to  know  what  is  Intotded,  as  leouired 
by  Pen,  Code,  |  950.  ^  ^ 

[Bd.  Note.— For  other  ca8e&  see  Indictment 
and  Information,  Cent.  Dig.  H  144,  174,  108. 
104;  Dec.  Dig.  4»71.] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Bmmet  Seawell,  Jodge. 

J.  S.  Oarrell  was  convicted  ct  a  felony, 
and  appeals  from  the  Judgment  of  convic- 
tion and  an  order  denying  a  new  trial. 
Judgment  and  order  reversed. 

B.  If.  Qnackenbush,  of  Santa  Rosa,  for  ap- 
pellant. U.  8.  Webb,  Atty.  Gen.,  and  J. 
Charles  Jones,  Deputy  Atty.  Qen.,  for  the 
People. 

CHIPMAN,  P.  J.  Defendant  was  convict- 
ed of  a  felony  under  section  288a  of  the  Pe- 
nal Code,  and  was  sentenced  to  imprisonment 
at  San  Quentln  for  the  period  of  seven  years. 
He  appeals  from  the  Judgment  of  conviction 
and  from  the  order  denying  his  motlfm  for 
a  new  trial. 

The  diarging  part  of  the  InfOrmatloa  is  as 
follows: 

"Did  wiUfnlly,  unlawfully  and  fdonlously 
commit  the  acts  technically  known  as  fellatio 
upon  the  person  of  one  Ethel  Carrell,  a  human 
behig,  by  force  and  violence  and  against  the 
will     the  said  Bthel  Carrell,  contrary,"  etc 


Section  288a  of  the  Penal  Code  was  passed 
in  1915,  and  Is  as  follows: 

"The  acts  technically  known  as  fellatio'  and 
'connilinfus'  are  hereby  declared  to  be  felonies 
and  any  person  convicted  of  the  commission  ot 
either  thereof  shall  be  puiUshable  by  impriiion- 
ment  in  the  state  prison  for  not  more  than 
fifteen  years." 

Defendant  demurred  to  the  informatiuQ  on 
the  ground  that  it  "does  not  contain  a  state- 
ment of  the  acts  constitntlng  the  offense,  in 
ordinary  and  concise  language,  and  in  a  man- 
ner to  enable  a  person  of  common  under- 
standing to  know  what  Is  intended,"  that  the 
information  is  not  direct  and  certain  "as  it 
regards  the  crime  charged  therein,"  and,  that 
the  facts  stated  do  not  constitute  a  public  of- 
fense. The  demurrer  was  overruled.  The 
motion  for  a  new  trial  was  on  the  grounds 
that  the  court  misdirected  the  Jury,  in  that 
the  offense  defined  by  the  court  *is  not  In- 
dnded  in  the  word  'fellatio*  as  defined  In 
its  technical  use";  also  on  the  ground  that 
the  prosecuting  witness  was  an  accomplice, 
and  her  testimony  was  not  corroborated,  as 
required  by  section  1111  ot  the  Penal  Code. 
Upon  the  denial  of  defmdant's  motion  tor  a 
new  trial,  he  moved  In  arrest  of  Judgment 
on  the  forgoing  grounds,  which  motion  was 
also  denied.  Neither  the  statute  nor  the~ln- 
formation  defines  what  is  meant  by  the  term 
"fellatio."  No  definition  of  this  word  have 
we  been  able  to  find  in  any  Ekigllsh  diction- 
ary. The  particular  acts  constituting  the 
crime  of  fellatio  are  not  set  forth  In  the  In- 
formation, andi  as  none  ot  the  ordinary 
sources  of  Information  would  eolli^ten  de- 
fendant  on  the  subject,  how  can  it  be  said 
that  **tb«  acbi  constituting  the  ofltens^  wwe 
diarged  In  sndti  a  manner  as  to  enable  **a 
person  of  common  understanding  to  know 
what  Is  Intended"?  Pen.  Code,  |  OSa  In 
People  T.  Ah  Sum.  02  GaL  04S,  28  Pac.  660, 
the  Information  was  bdd  Insufficient  and 
Judgment  arrested  because  In  a  portloa  ot 
the  information  the  lottery  UtikeA  involved 
in  the  transaction  was  set  out  in  Chinese 
cbaractns.  The  court  said: 

"An  indictment  or  information  must  contain 
'a  statement  of  acbi  constituting  the  offense,  in 
ordinary  and  oondae  language,  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  whet  is  intended.'  Pen. 
Code,  S  060*  An  Information  partly  in  English 
and  partly  in  Chinese  cannot  be  said  to  be  in 
ordinary  language.  The  Constitution  requires 
judicial  proceedings  to  be  conducted,  preserved, 
and  pubusbed  in  no  other  language  than  the 
English  language.  Const,  art.  4.  j|  24.  Mr. 
Bishop  says:  'In  some  of  our  states  there  are 
statutes  ezivesslr  excluding  all  languages  but 
the  English,  ana  such  is  clearly  ue  general 
American  law.' " 

See,  also,  Stevens  v.  Kobayshl,  20  CaL  App. 
153, 128  Pac.  419,  where  the  rule  was  applied 
In  a  civil  case  for  libeL 

Unexplained,  the  word  "fellatio"  would,  to 
a  man  of  common  understanding  (indeed,  we 
think  also  to  one  of  uncommon  understand- 
ing) be  as  cabalistic  as  if  written  In  Egyptian 
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or  Hextcan  hieroslTpblCB  or  In  Japanese  or 
Oilneae  cbaracters.  Tbe  attorney  for  tlie  de- 
fendant says  in  his  brief: 

"The  defendant  entered  into  the  trial  of  this 
case,  and  so  did  his  attorney,  without  any 
knowledge  of  what  the  word  'fellatio'  would  be 
defined  to  mean  as  used  in  the  statute,  or  what 
the  dements  constituting  the  ofCense  might  be, 
but  rather  sappoeed"  the  conrt  would  instruct 
in  accordance  with  a  definition  the  attorney 
found  in  Andrew's  Latin-E/nglish  Lexicon. 

In  this  sense  the  definition  might  not  meet 
the  act  proren,  but  would  seem  to  apply  to 
the  woman  rather  than  the  man.  This  la 
mentioned  to  emphasize  the  soundneas  of  the 
statutory  rule  that  the  offense  must  be  so 
stated  as  to  be  Intelligible  to  a  perscm  of 
common  understanding.  Under  no  other  rule 
could  a  defendant  safely  go  to  trial.  The  cir- 
cumstance Is  mentioned  also  for  the  reason 
that  It  Is  by  no  means  certain  what  acts  the 
Legislature  Intended  to  characterize  as  the 
crime  of  fellatio.  We  do  not  find  It  spoken 
of  In  any  work  on  criminal  law,  and  its  in- 
troduction into  our  statutes  Is  of  so  recent  a 
date  that  the  courts  have  not  been  called 
upon  to  deal  with  it  ao  far  as  we  are  aware 
until  this  case  arose. 

The  exigencies  of  the  case  do  not  seem  to 
leqidre  that  we  should  stain,  the  pages  of 
our  reports  with  the  definition  as  given,  or 
to  enlighten  the  profession  or  the  public  as 
to  what  the  learned  trial  judge  found  it  nec- 
essary to  inform  the  Jury  the  Legislature 
meant  when  it  annonnced  "fellatit^*  aa  a 
felony. 

We  are  entirely  satisfied  that  the  defend- 
ant shotild  not  have  been  forced  to  trial  up- 
on this  Information ;  that  his  demurrer 
should  have  been  sustained,  foiling  in  which 
his  motion  in  arrest  of  judgment  should  have 
been  granted,  and  a  new  trial  accorded  him. 

The  Judgment  and  order  are  reversed. 

We  Cittcur:  HABT.  J.;  BUBNETT,  J. 


GAUI/T  T.  WIENS  et  sL   (Civ.  1788.) 

(District  Court  of  Appeal,  Second  District  Cal- 
Ifonila.   Not.  «,  1916.) 

1.  ElTIDSITC!!  ^s»80(l)  —  FOBBXON  LA.W  —  PBE- 
aUlfPTIONB. 

In  an  actloa  on  notes  transferred  to  plain- 
tiff in  another  state,  where  there  was  no  show- 
ing to  the  contrary,  the  law  of  the  other  state 
governing  the  transfer  is  presumed  to  b«  the 
same  as  that  of  tile  state  in  which  suit  Was 
hrought 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  101;  Dec.  Dig.  «»80(1).] 

2.  Execution  «s»36  —  Fbopebtt  Sitbjxgt  — 
Motes. 

Under  Code  Civ.  Proc.  |  688,  providing  that 
any  interest  in  either  real  or  personal  property 

is  liable  to  execution,  the  interest  of  toe  payee 
in  notes  which  he  has  pledged  as  collateral  se- 
curity for  his  own  note  may  be  seised  onder  ex* 
eeution. 

[Ed.  Note.— For  other  cases,  see  Bxeeutlon, 
Cent.  Dig.  S  103;  Dec.  Dig-  ^36.] 


3.  Plbdoeb  4=»2B— Loss  or  Lzair— Levt  of 

Execution, 
Under  Civ,  Code,  |  2988,  making  the  lien 
of  a  pledgee  dependent  on  possession,  the  lien 
of  a  bank  to  whom  notes  were  pledged  as  collat< 
eral  security  was  lost  when  the  bank,  after 
maturity  of  the  notes,  levied  execution  thereon, 
and  had  them  sold  by  the  sheriff,  and  the  pu^ 
chaser  before  such  sale  took  only  the  payee's 
interest  therein,  subject  to  the  defense  that  tbey 
were  obtained  by  fraud. 

[Ed.  Notsu— For  other  eases,  see  Pledges,  Oent, 
Dig.  Si  61-67,  60;   Dec.  Dig.  «s>25.1 

4.  Pledoks  «se>26  —  BxaHz  or  Flbdobe  — 
Waiveb  bt  Puedqob. 

The  provision  of  Civ.  Code,  {  3006,  that  the 
pledgee  of  notes  has  no  right  to  sell  them,  but 
must  collect  them  and  apply  the  proceeds  on  the 
idedge,  is  for  the  benefit  of  tiM  xdedgw,  who 
may  waive  it. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  It  61-57,  60;  DecDIg.  «»23.f 

6.  Pledges  «=929  —  Bbkacb  bt  Fledoee  — 
Persons  EimiiXD  TO  Object— PuHcnASSB 

AT  SaU. 

One  who  acquired  title  to  notes  at  an  ex- 
ecution sale  cannot,  In  an  action  against  the 
maker,  raise  the  objection  that  the  pledgee  had 
no  right  to  sdl  them. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  »  64,  74;  Dec.  Dig.  •^28.] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  W.  H.  Thomas,  Judge. 

Action  by  C.  E.  Ganlt  against  J.  D.  Wiens 
and  another.  From  an  order  granting  de- 
fendant's motion  for  a  new  trial,  after  ]ud{^ 
m^t  for  the  plaintiff^  plalntllt  aK>ttla>  Af- 
firmed. ' 

Thoms(m  ft  Spencer,  of  Los  Angeles,  for 
appellant  Melrose  &  Ames,  of  Anaheim,  and 
Davis,  Kemp  ft  Post,  of  Los  Angeles,  for 
respondents. 

SHAW,  J.  This  Is  an  appeal  from  an 
order  granting  defendants*  motion  for  a  new 
trial. 

The  facts  are  as  follows:  About  December 
10,  1908,  defendants  executed  three  promis- 
sory notes  of  $500  each,  payable  Me  year 
after  date  to  Henry  J.  Martens,  who,  on  Janu- 
ary 9,  1009.  Indorsed  and  delivered  the  same, 
with  other  notes  amounting  in  all  to  $34,000. 
to  the  Bank  of  Topeka,  Topeka,  Ean.,  as 
collateral  security  for  the  payment  of  a  note 
of  $16,000  made  by  him  to  said  bank,  which 
by  Its  terms  matured  six  months  thereafter, 
and  which  at  maturity  was  renewed  for  six 
months.  Upon  Alartens  making  default  in 
the  payment  of  his  renewal  note  for  $16,000, 
the  bank  brought  suit  thereon  and  secured 
Judgment  upon  which  it  had  an  execution  la- 
sued,  and  caused  the  sheriff  of  Shawnee  coun- 
ty, Kan.,  to  levy  the  same  up<Hi  the  $34,000 
in  notes  so  deposited  as  collateral  security, 
all  of  which  notes.  Including  those  made  by 
the  defendants  and  constituting  the  subject 
of  this  action,  were  by  the  sherlOC,  under  and 
by  virtue  of  the  levy  so  caused  to  be  made, 
sold  m  September,  1910,  for  the  sum  at  $100 
to  plaintiff,  who  at  the  time  of  commencing 
this  action  was  the  legal  owner  and  holder 
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thereof.  The  eiecntion  and  dellTery  of  the 
notes,  negotiable  in  form,  so  made  by  de- 
fendants to  Martens,  were  procured  by  the 
fraudulent  acts  and  representations  of  the 
latter ;  bnt  the  bank  took  them  In  the  nsual 
course  of  business  as  such  collateral  security, 
without  notice  of  sach  facts.  As  a  conclusion 
of  law,  the  court  found  that  the  Bank  of 
Topeka,  prior  to  the  commencement  of  the 
action,  transferred  and  assigned  all  of  Its 
right,  title,  and  interest  in  and  to  said  notes 
to  the  plaintiff,  and  that  plaintiff  acquired 
all  of  the  right,  title,  and  Inters  of  the 
Bank  of  Topeka  in  and  to  said  notes  sued 
upon ;  and  that  plaintiff  became  the  lawful 
owner  and  holder  of  said  notes,  free  from  any 
equities  on  the  part  of  eaid  defendants 
against  said  Martens,  in  accordance  with 
which  conclusion  judgment  was  entered  in 
favor  of  plaintiff.  The  motion  ft>r  new  trial 
was  made  upon  the  ground  that  the  evidence 
was  insufficient  to  justify  the  decision,  and 
that  the  decision  was  against  law.  The 
order  granting  the  motion  is  generaL 

[1]  In  the  absence  of  any  showing  to  the 
contrary,  the  law  of  Kansas,  where  the  trans- 
action took  place,  must  be  deemed  the  same 
as  that  of  this  state. 

[2]  Under  secti<n  688,  Code  of  Civil  Pro- 
cedure, the  interest  of  Hartens  (the  judgment 
debtor)  in  the  promissory  notes,  was  subject 
to  seizure  and  sale  under  levy  of  the  execu- 
tion. Hoxle  V.  Bryant,  1»1  Oal.  86,  «3  Pac 
16S;  Davis  v.  Mitchell,  84  Cal.  61;  Donohoe 
V.  Gamble,  S8  Cel.  852,  99  Am.  Dec.  399. 
Martens  was  the  owner  of  the  notes  subject 
to  the  lien  thereon  of  the  bank  as  pledgee. 
Such  lien,  however,  as  provided  in  section 
2988,  cavil  Code,  was  dependent  on  possession 
of  the  notes  by  the  pledgee.  In  Jacobs  v.  La- 
tour,  0  Bing.  180,  it  l8  said  (quoting  from 
the  syllabus): 

"A  party,  who  having  a  lien  on  goods,  causes 
them  to  be  taken  in  execution  at  his  own  suit, 
loses  his  lieu  thereby." 

To  the  same  effect  is  Latta  v.  Tutton,  122 
Cal.  279,  S4  Pac.  844.  68  Am.  8t  Rep.  30. 
In  Wlogard  v.  Banning,  39  Oal.  S48,  It  was 
held  that  It  a  common  carrier  aaes  out  and 
procnres  to  be  levied  a  writ  <tf  attachment 
against  pn^rty  on  wtaidi  he  has  a  litti,  he 
tbete^  abandtnw  and  forfaits  bis  lien. 

[t]  When  the  bank  aarrendered  ttie  pledged 
notes  to  be  sold  upon  an  executicoi  saed  oat 
by  it  upon  the  judgment  obtained  against 
Martois,  it  thereby  abandoned  and  forfeited 
all  right  and  daim  to  a  lien  upon  the  same, 
■o  that  -when  plaintiff  purchased  the  property 
lie  purchased  only  the  right,  title,  and  inter- 
est of  Martens  In  and  to  the  promissory 
notes,  tiius  acquiring  the  same  at  execution 
sale  after  tlw  maturity  thereof,  and  hence 
totric  the  notes  subject  to  all  equities  which 
might  have  been  pleaded  in  an  action  there- 
on brought  by  the  original  payee.  Since,  as 
found  by  the  court,  they  were  procured  by 


fraud  and  misrepresentation  of  Martens,  who 
could  not  have  enforced  payment,  it  must 
follow  that  plaintiff  Is  in  no  better  poplllon 
to  enforce  payment. 

[4}  Conceding,  as  appellant  Inststs.  that 
under  section  3006.  Civil  Code,  the  pledgee 
had  no  right  to  cell  the  notes  or  do  other- 
wise than  collect  the  same  at  their  maturity 
and  apply  the  proceeds  upon  the  liability  of 
Martens,  for  the  payment  of  which  they  vrere 
held  as  security,  nevertheless,  such  provision 
is  designed  for  the  benefit  of  the  pledgor, 
who  may  waive  It.  McArthnr  t.  Magee,  114 
Cal.  126,  46  Pac.  1068. 

[S]  In  no  •event  is  plaintiff,  who  acquired 
title  to  the  notes  at  the  execution  sale.  In 
position  to  complain  because  the  bank  vio- 
lated its  obligation  to  Maitcns. 

The  order  appealed  from  Is  affirmed. 

We  concur:   OONRBY,  P.  J.;  JAMBS,  J. 


PIDOPLB  V.  BLDNKALL  at  al.    (Or.  846.) 

(District  Court  of  Appeal,  TbirA  District.  Cali- 
fornia.  Nov.  2,  1916.) 

1.  (Tbiuinal  Law  4»511(2)— Dvidinob— Ao- 
c0mpx.i0e8— oobbobobatiok. 

In  a  prosecution  for  crime,  the  testimony 
of  an  accMOpUca  is  corroborated  wiUtin  tu 
intent  of  Pea.  Code,  8  1111.  if  tbere  is  smm 
competent  independent  evidence  fairly  tending 
to  connect  the  defendant  with  the  cnme. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1129;  Dec.  Dig.  ^Sll(2).] 

2.  Cbiuinai.  Law  <S=>511(3)— Bvidence—Ao- 
couplicks — cobro  bo  ration. 

The  corroborating  testimony  required  nttAet 
Fen.  Code,  \  1111,  to  warrant  a  conviction 
upon  the  testimony  of  an  accomplice  may  prop- 
erly be  made  by  circumstantial  as  well  as  by 
direct  evidence. 

CEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1130;  Dec.  Dig.  «=>511(3).] 

3.  Cbiminax,  Law  «=»78(K4)— InsTBCcnons^ 
TEanuoHT  Bbquibkd  to  (3obboboratb  Ao- 

COUPUCl. 

An  Instruction  that  testimony  to  corrobo- 
rate an  accomplice  is  safficient  "if  it  tends  to 
connect  defendants  with  commisaion  of  the 
offense,  thoogh  of  Itself,  standing  alone,  it 
would  be  entilled  to  but  little  weight,"  h«1d  to 
correctly  state  the  rule  as  to  the  quantum  of 
proof  required  under  Pen.  Code,  8  1111. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  f  1862;  Dec  Dig.  «s»780(4).] 

4.  Chiminal  Law  •s>814(1S)— iNOTBUcnona. 
In  a  proBecution  for  grand  larceny,  where 

the  defendants  did  not  testify  in  their  own  be- 
half, an  inetruction  as  to  the  competency  of 
defendants  at  witnesses  aad  the  credibili^  of 
their  testimony  was  properly  refosed. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1880,  1979;  Dec  Dig. 
814(i8).] 

6.  Obdohai.  Law  «s»811(^|— iRarBUcnoiTB. 

An  instruction  that  a  defendant  In  a  crim- 
inal case  is  comi>etent  as  a  witness  and  the 
fact  that  he  is  a  defendant  Is  not,  of  itself, 
sofficient  to  impeach  or  discredit  his  testimony, 
though  bis  interest  may  he  considered  in  de* 
terminlng  his  credibility,  held  properly  refused. 
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ae  BingUng  out  the  teatimony  of  a  particular 
witness. 

[I}d.  Note^EN>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1787.  »71 ;  Dec  Dig.  *=» 
811(6).] 

9.  CBiiaHAX.  Law  ^»8W(1(9— Appkai.  and 
E^OB— IifSTsuonoHS— Habmlbss  Ebbob. 

The  r^uaal  of  the  court  to  charge  that  one 
of  the  defendants  testifring  against  the  others 
was  an  accomplice  held  not  prejodidal  error, 
althoagh  it  was  establiahed  b^ond  c<»itroTer8y 
that  he  was  such  an  accomplice,  where  the 
court  gave  a  clear  definition  of  accomplice,  and 
instructed  that  tiie  other  defendants  could  not 
be  convicted  apoo  the  uncorroborated  testimony 
of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  20U:   Dec.  pig.  ^828 

ao).3 

7.  CaiuiNAL  Law  «=3829(1)— Apfkai,  ak d  BIb- 

BOB— RBFnSAI.  or  iNSTBUCnOKS. 

Elrror  cannot  be  predicated  nxKm  the  re- 
fasal  of  instrnctifnu,  the  princii^  of  whidi 
are  clearly  stated  In  other  Instraetiona  given  by 
the  court 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011;   Dec.  Dig.  <8=>829 

Appeal  from  Superior  Court,  Tehama 
County ;  Jdhn  F.  Ellison,  Judge. 

Henry  J.  Blnnkall  and  Oliver  L.  Knnkall 
were  convicted  of  grand  larceny,  and  they 
appeal.  Affinned. 

James  T.  HatlodL,  of  Bed  Bluff,  for  appd- 
lants.  U.  S.  Webb.  Atty.  Gen^  and  J.  Obaries 
SoMB,  Deputy  Atty.  Gen.,  for  the  People- 

HABT,  J.  The  defmdanta  were. jointly 
charged  by  Information  duly  filed  in  the  su- 
perior court  of  Tehama  coonty  with  the 
crime  of  grand  larceny.  The  defmdants 
Uearj  J.  Blnnkall  and  Oliver  L.  Blunkall 
were  convicted  of  tbB  crime  bo  charged,  and 
prosecute  this  appeal  from  tlie  Judgment  of 
cMivictlon  and  the  order  denying  their  mo- 
tion for  a  new  trial. 

The  defendant  Scott  who  was  not  on  trial 
in  this  case,  was  made  a  witnees  for  the 
people,  and  as  such  gave  testimony  against 
his  codefendants,  the  Blnnkalls,  and  It  Is 
claimed  by  the  latter:  (1)  TbM.t  the  verdict 
is  not  supported  by  the  evidence,  because  the 
testimony  of  Scott  was  not  corroborated  as 
required  by  section  1111  of  the  Penal  Code; 
(2)  that  the  court  committed  prejudicial  er- 
ror In  its  action  In  disposing  of  certain  in- 
structions proposed  by  the  respective  partle& 

The  iufoimatlon  charges  and  the  evidence 
shows  that  the  crime  of  which  the  defend- 
ants were  accused  and  found  guilty  was  com- 
mitted on  or  about  the  27th  day  of  August, 
1916,  and  that  It  consisted  of  the  unlawful 
and  felonious  stealing,  taldi^,  and  driving 
away  of  7  head  of  cattle,  which  were  the 
property  of  one  H.  W.  PurcelL  Purcell  own- 
ed 12  head  of  cattle  and  kept  them  on  an 
inclosed  range  near  a  place  called  Bed  Bank, 
about  five  miles  southwest  from  Bed  Bluff, 
Tehama  county.  The  defendant  Scott  re- 
dded at  Burbank,  and  Furcell's  home  was 


abofat  8  miles  from  ttkat  place.  Scott  knew  the 
Purcell  herd  of  cattle,  they  having  ranged  np 
and  down  near  where  he  residedt  and  knew 
that  Purcell  owned  said  cattle.  Late  on  the 
afternoon  of  August  2^  1916,  Pnroell  went 
to  the  range  and  there  saw  the  cattle.  On 
the  last  day  of  August,  1916,  he  again  visited 
the  range,  and  thereupon  dlaoovered  that  7 
head  of  his  herd  were  missing.  He  proceed- 
ed to  search  for  the  "'iwiwg  cattle,  and,  on 
the  8th  day  of  September,  1916,  after  several 
days  of  contlnuoua  prosecution  of  the  aearcli, 
found  the  7  head  on  a  range  in  the  moun- 
tains, in  what  la  generally  known  as  Mill 
Creek  canyon,  approximately  30  miles  from 
the  range  from  which  they  were  taken.  The 
defendants,  the  Bluukalla,  had  ranged  their 
own  cattle  on  the  range  on  which  the  missing 
cattle  were  found.  The  cattle  taken  from 
Purcell,  before  they  were  driven  away,  bore 
tbo  earmarks  of  Purcell,  but  did  not  up  to 
that  ttane  carry  ft  brand  of  any  duzacter. 
When  found  In  the  mountains,  it  was  discov- 
ered that  the  earmarks  upon  the  cattle  had 
been  changed  ao  that  they  no  longer  resem- 
bled  those  of  Purcell,  and  that  some  of  the 
7  head  had  been  branded  with  a  double  "B" 
brand,  vis.:  "BB,"  while  others  had  been 
branded  with  the  letter  "S." 

The  defendant  Scott  testified  that  he  and 
the  defendants  Henry  and  Oliver  Blnnkall 
stole  and  drove  the  cattle  off  the  Pnroell 
range  on  the  night  of  August  28,  1916,  to 
the  range  in  Mill  Creek  canyon.  Scott's  st«y 
as  he  told  It  on  the  witness  stand  is,  briefiy, 
this:  That,  prior  to  the  occasion  oa  which 
the  cattle  were  taken  from  the  Purcell  range, 
he  had  talked  with  Henry  and  Oliver  Blunk- 
all, who  are  brothers,  about  "plddng  vp"  cat- 
tle whenever  an  opportunity  for  safely  taking 
them  presented  Itself.  Thereafter  Scott  visit- 
ed Chico  and  there  met  the  Blunkalls.  He 
told  them  that  there  were  grazing  near  his 
place  several  head  of  unmarked  and  unbrand- 
ed  cattle.  The  Blunkalls  replied  that  they 
would  go  to  the  Soott  houae  within  a  fow 
days  and  take  the  cattle  referred  to  by  Scott 
In  pursuance  of  this  understanding,  the 
Blunkalls  went  to  Scotf  s  home  oa  the  26th 
day  of  August  1915,  arriving  there  in  the 
early  morning,  long  before  daybreak.  They 
drove  there  in  a  spring  wagon,  taking  with 
them  saddles  and  other  equipments  for  horse- 
back riding.  On  reaching  the  Scott  place 
they  retired  to  bed,  and  remained  about  the 
[dace  during  most  of  the  26th  day  at  August 
Scott  and  Oliver  Blunkall  went  out  over  the 
range  during  that  day  to  Insped  the  cattle 
and  the  situation  generally.  They  found  that 
there  were  <»ily  2  head  of  unmarked  cattle 
on  the  range.  Scott  expressed  the  fear  that 
If  they  took  the  marked  cattle  they  would 
readily  be  detected,  but  Oliver  Blunkall  said 
that  they  might  as  well  take  the  marked 
cattle;  that  he  could  so  change  the  marks 
they  then  bore  that  they  oould  not  be  identl- 
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fted,  80  far  as  the  marks  were  concerned. 
At  a  late  hour  of  tbe  night  of  the  26th  day 
of  August,  the  three  defendants,  each  riding 
a  horse,  went  to  the  range,  and  drove  there- 
from 8  head  of  cattle,  1  of  the  8  being  the 
property  of  another  party.  On  their  way  to 
the  MU]  Creek  canyon  with  the  8  head,  they 
took  a  calf  from  a  neighboring  range  which 
belonged  to  one  Barney  Bauder.  Thus  they 
drove  to  the  mountains  9  head  of  cattle. 
Scott  said  that  the  agreement  between  the 
Blunkalls  and  himself  was  that  the  stock 
shonld  be  equally  divided,  each  to  take  3 
head;  that  when  they  arrived  at  the  canyon, 
the  BInnkalls  changed  the  marks  on  all  the 
marked  cattle  and  branded  them.  The  6 
which  were  taken  by  the  BInnkalls  as  their 
share  were  branded  with  the  Blunkall  brand, 
viz.:  "BB."  Scott's  3  were  branded  with  his 
brand,  viz.:  the  letter  *'S." 

The  wife  and  daughter  of  Scott  tesUfled 
that  the  Blunkall  brothers  were  at  the  Scott 
honse  on  ttta  26th  day  of  Aogost,  arriving 
there  in  a  eprlng  wagon  early  in  the  morn- 
ing and  Immediately  retiring  to  bed;  that 
ttiey  broas^t  wiOi  them  ttuir  saddles,  and 
remained  about  tba  house  most  of  tbe  time 
during  that  <iay.  Both  testified  that  tbey 
beard  Scott  and  tiie  Blnnkiais  "idannln^ 
the  taking  of  the  cattle  pasturing  "out  on 
the  plains. "  Mrs.  Scott  said  she  heard  the 
three  deSendantt  ny  that  tb^  intended  "to 
take  those  eatUe  on  the  plains'*  to  MUI  Oreek 
cany  cm.  Both  mother  and  daughter  te  sti- 
fled Oat  a  Mrs.  Baldwin  and  a  Mr.  Ec^rt. 
who  resided  in  the  neighborhood  of  the  Scotts, 
visited  the  honse  of  tiie  latter  on  August  20th, 
In  the  daytime,  and  that  the  Blunkalls  at- 
tenqited  to  atoid  being  seen  by  them.  The 
dan^ter  said  that  Henry  Blunkall,  upon  ob- 
serving Bdcert  coming  to  t2ie  Scott  borne,  went 
into  the  bouse,  wherei^wn  Mrs.  Soott  asked 
him,  "What  la  the  matter?"  to  whidi  Henry 
replied  tbat  he  did  not  desire  to  be  seen  by 
any  (hw*  ''e^edally  Mr.  Slckert,  as  he  would 
know  he  was  op  there  Adng  something,  and 
he  did  not  want  him  to  see  him  when  he  was 
out  doing  tbat  kind  of  business."  The  young 
woman  also  testified  that  a  social  dance  In 
the  district  schoolhouse  was  scheduled  for 
the  evening  of  the  26th  of  August,  and  tbat 
Oliver  Blunkall  asked  her  about  the  dance, 
and  whether  she  thought  there  would  be  a 
large  attendance  thereat,  and  that  she  re- 
plied, expressing  the  opinion  that  the  affair 
would  be  largely  attended.  "He  then  said 
he  guessed  they  wouldn't  interfere  with  the 
business  of  taking  the  cattle."  Both  the 
mother  and  daughter  testified  that  the  three 
defendants  left  the  Scott  place  on  horseback 
late  on  the  night  of  the  26th  day  of  August, 
and  tbat  Scott  did  not  return  to  his  home 
after  that  night  until  the  following  Sunday, 
which  was  the  20th  day  of  August 

Both  Mrs.  Scott  and  her  daughter  detailed 
other  circumstances  connected  with  the  prea^ 
ence  of  the  Blunkalls  at  the  Soott  home 


which  tended  to  show  that  those  defendants 
had  gone  there  for  the  purpose  of  carrying 
out  the  scheme  of  the  three  men  to  take  the 
cattle  of  I^rcell  or  "the  cattle  pasturing  on 
the  plains";  but  we  have  already  presented 
In  substance  enough  of  the  testimony  of  those 
witnesses  to  demonstrate  that  the  testimony 
of  Scott  was  fully  corroborated.  Indeed,  we 
make  bold  to  say  that  If  there  was  no  other 
testimony  In  the  case  tiding  to  connect  the 
Blunkalls  and  Scott  with  the  commission  of 
the  crime  (barged  but  the  testimony  of  Mrs. 
Scott  and  that  of  her  daughter,  as  it  is 
briefly  stated  above,  a  reviewing  court  would 
go  beyond  its  legitimate  function  in  setting 
aside  a  verdict  predicated  thereon. 

Section  1111  of  the  Penal  Code  provides,  in 
part: 

"A  conviction  cannot  be  had  upon  the  tentl- 
mony  of  an  accomplice  unless  it  he  corroborat- 
ed by  such  other  evidence  as  iball  tend  to  con- 
nect the  defendant  with  the  commission  of  the 
offense;  and  the  corroboration  Is  not  sufficient 
if  it  merely  riwws  the  commission  ct  the  offense 
or  tiie  dteumstances  theiet^" 

[1]  If  there  be  some  independent  evidence 
fairly  tending  to  ocmnect  the  defoidant  with 
the  commission  of  the  crime,  thai  the  testi- 
mony ot  the  accomplloe  Is' corroborated  with- 
in the  lntimt  of  t2ie  above  section.  People 
V.  Gamett,  29  Oal.  622;  People  v.  Oongh,  73 
Cal.  848,  15  Paa  0;  People  v.  Miller,  65 
Iowa,  09,  21  N.  W.  181;  Pe<vle  v.  Mayhew, 
160  N.  y.  846, 44  N.  B.  971.  In  People  v.  Mc- 
Lean, 84  Oal.  480,  482,  24  Pac  82,  it  is  said: 

"The  corroborating  evidence  Is  snflicient  if 
it,  of  itself,  tends  to  connect  the  defendant  with 
the  commission  o£  the  ofluiae,  although  it  is 
slight,  and  entitled,  when  standing  by  itself,  to 
but  little  consideration.  See  Peopw  v.  Mel- 
vane,  89  CaL  aiO." 

[2]  It  Is  true,  as  is  contended,  that  the 
"corroborating  testimony"  In  this  case  con- 
sists of  circumstantial  evidence,  but  the  cor- 
roboration reauired  by  the  section  named 
may  pn^rly  be  made  by  circumstantial  as 
well  as  by  direct  evidence.  The  circumstanc- 
es detailed  by  the  corroborating  witnesses 
here  are  of  the  most  Incriminatory  charac- 
ter, and,  as  above  stated,  sufficient  of  them- 
selves to  fasten  guilt  upon  the  accused. 
They,  therefore,  went  beyond  the  reauirement 
of  the  rule  relative  to  the  corroboration  of 
the  testimony  of  an  accomplice. 

[3]  The  appellants  complain  of  the  follow- 
ing instruction,  and  declare  that  it  Involves 
an  erroneous  statement  of  the  rule; 

"While  corroborating  evidence  mast  create 
more  than  a  mere  suspicion,  it  is  not  required 
that  it  be  ot  itself  sufficient  to  convict,  nor  need 
it  extend  to  evecr  fact  and  detail  covered  by 
the  statemcntfi  of  the  accomplice.  It  is  sutb- 
cient  if,  standing  alone,  it  tends  to  connect  the 
defendants  with  the  crim^  It  Is  sufficient  if 
it  tends  to  connect  the  defendants  with  the 
commission  of  the  offense,  though  <^  itself, 
standing  alone,  it  would  be  entitled  to  but  Uttie 
weight" 

The  objection  to  said  iuHtmctlon  may  best 
be  stated  in  counsel's  own  language  as  fol- 
lows: 
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'The  words  It  woold  be  entitled  to  but  little 
wei^t'  are  an  erroneons  instruction.  The 
court  should  have  fd^en  the  jur?  the  positive 
instruction  that  Buch  testimony  is  not  anfficient 
upon  whicb  to  convict." 

We  (KHifess  tbat  we  are  not  entirely  clear 
regarding  the  predae  point  which  counsel 
thus  attempta  to  ni^  as  the  ground  of  his 
objection  to  tb»  InatrucUon.  If  he  meana 
to  contend  that  the  court  shoaM  have  stated 
It  as  a  general  proposition  to  the  jury  that 
evidence  offered  for  the  pnrpoee  ot  corrob- 
orating the  testhnony  of  an  accomplice  can 
never  be  sufficient  to  Justify  a  ctniTictlon, 
the  obvious  reply  la  that  there  Is  no  legal 
ground  or  reason  npon  which  sncb  a  ^tapoBi- 
tlon  may  be  supported.  Tbat  erldoiGe  cor- 
roborative of  the  testimony  of  an  aco(»nplloe 
might  be  snffldent  to  Justly  a  convictlcm, 
there  can  be  no  possible  donbt,  and  no  bet- 
ter lllnstiatlon  of  this  pn^Kxtftlon  can  be 
found  than  In  the  present  case.  13ie  instruc- 
tlw  clearly  and  correctly  states  the  rale  as 
to  the  auantnm  of  proof  essential  to  the  cor- 
roboration of  an  accomplice,  and  plainly  told 
the  Jury,  In  effect,  that,  while  corrobora- 
tive evidence  need  not  and  mlgbt  not,  when 
taken  alone,  be  sufficdoit  to  warrant  the  con- 
victlm  of  a  po^on  charged  with  crime,  It 
would  meet  the  test  aa  corroborative  pvoot  if 
it  merely  tended  to  connect  the  defendant 
with  the  oHDmission  of  ths  offense;  This  in- 
volved an  accurate  statemoit  ftf  the  rule  aa 
the  legislature  baa  written  it. 

[4]  OSie  court  refused  to  ad<wt  and  read 
to  the  Jury  a  n amber  of  Inatructlons  proposed 
by  the  defendant,  and  it  Is  Inabited  that  in 
its  action  in  so  doing  it  erred  to  the  serious 
detriment  of  the  defendants*  ri^ts  at  the  tri- 
al. One  or  two  oidy  of  the  asdgnmenta  un- 
der this  head  merit  special  attenti(»i. 

[S]  The  ff^owing  la  one  of  the  refused  in- 
structions preferred  by  the  accused: 

"^e  jury  are  instructed  that  a  defendant  in 
any  criminal  case  is  a  competent  witness  on  his 
own  behalf,  and  the  fact  that  he  ia  a  defendant 
is  not  of  itself  snSicient  to  Impeadi  or  discredit 
his  testimony,  though  the  jury  are  entitled  to 
take  into  consideration  his  interest  in  the  event 
of  the  prosecution  in  determlninK  his  credibil- 
ity." 

The  Instruction  was  wholly  Inapplicable  to 
the  case,  Inasmuch  as  neither  of  the  defend- 
ants on  trial  was  called  to  testify.  Moreover, 
the  instruction,  If  pertinent,  would  be  sub- 
ject to  the  objection  that  it  singles  out  the 
testimony  of  a  particular  witness,  and  in- 
stracti<His  which  purport  to  state  the  tests 
or  rules  by  which  the  credibility  of  witnesses 
w  the  weight  of  evidence  is  to  be  determined 
should  be  made  applicable,  not  to  a  slne^e 
witness  or  his  testimony  only,  but  to  all  the 
witnesses  or  all  the  testimony. 

[Ij  The  defendoats  requested  an  instruc- 
tion, declaring  that  the  witness  W.  A.  Scott, 
one  of  the  defendants,  was  an  accomplice  and 
the  court  denied  the  request  We  perceive  In 
the  court's  refusal  to  so  instruct  the  Jury  no 
prejudicial  error.  It  la  true  that  It  was  es- 


tablished beyond  controversy  that  Bcott  was 
an  accomplice,  if  the  crime  charged  was  com- 
mitted as  he  declared  It  to  have  been;  still, 
the  court  clearly  explained  to  the  Juiy  who 
an  accomplice  in  crime  la  under  our  law, 
and  with  equal  clearness  stated  that  the 
BlunkaUs  could  not  legally  be  convicted  upon 
the  uncorroborated  testimony  of  an  accom- 
plice. 

17]  We  have  now  considered  all  the  objec- 
tions to  the  action  of  the  trial  court  in  disal- 
lowing instructions  proposed  by  the  accused 
which  we  think  deserve  special  notice.  It  la 
8uffi(dent  to  say  of  the  other  Instructions  so 
prc^osed  and  rejected  which  were  pertinent 
to  the  issues  of  the  case  that  they  involved 
the  statement  of  principles  which  the  court, 
in  clear  language,  announced  to  the  Jury  In 
its  charge.  And,  in  this  connection.  It  Is  to 
be  said  that  the  charge  of  the  court  contain- 
ed a  full  and  correct  statement  of  every  rule 
or  principle  of  law  at^llcable  to  the  Issues  or 
vital  facta  devel(«)ed  by  the  prooto. 

The  appellants  appear  to  have  been  accord- 
ed a  fair  and  impartial  trial,  the  verdict 
seems  to  be  supported  by  ample  evidence, 
and  the  record  is  free  from  prctJudldal  error. 

The  Judgment  and  the  order  are  tberebne 
affirmed. 

We  concur:  CHIFliAN,  P.  J.;  BUB- 
NE'IT,  J. 


JONES  V.  MATDEN.    (Oiv.  155a) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Nov.  g,  191&) 

1.  CoBPoaatioHs  ^306  — Cohtbaois— Pab- 

TIE8— QUESTIDK  FOB  JUET. 
In  an  action  against  an  individual  defend- 
ant for  breach  of  a  written  contract,  where  the 
body  of  the  contract  refwred  to  defendant  as  a 
party  thereto,  but  it  was  signed  in  the  name  of 
a  corporation  by  defendant,  and  the  evidence 
showed  that  plaintiff  at  all  times  dealt  with 
defendant  personally,  and  that  defendant  had 
never  stated  that  any  other  person  had  any  in- 
terest in  the  contract  and  had  personally  offered 
to  pay  plaintiff  part  of  the  amount  due,  stating 
that  if  plaintiff  did  not  accept  he  would  beat 
him  out  of  all  of  it,  it  was  a  question  for  the 
jury  whether  the  contract  was  made  witJi  de- 
fendant personally  or  with  the  corporatlonj  and 
It  was  error  to  grant  a  nonsnit  against  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Oorporationai 
Cent.  Dig.  SS  1457,  1458;  Dec  Dig.  <8=9306.] 

2.  Teial  €=>165— Nonbutt— Monow— Ecteot 
A8  Adhission. 

A  motion  for  nonsuit  admits  the  truth  of 

plaintifPs  evidence,  and  every  Inference  of  fact 
that  can  be  legitimately  drawn  therefrom,  inter- 
preting the  evidence  most  strongly  Against  the 
defendant,  where  it  is  fairly  susceptible  of  two 
constructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  S§  373.  374;  Dee.  Dig.  «=>165.] 

Appeal  from  Superior  Court,  Sacramento 
County ;  Peter  3.  Shields,  Judge. 

Action  by  J.  O.  Jones  against  J.  L,  May- 
den.  Judgment  for  defendant  on  nonsuit; 
and  plaintiff'  appeabs.  Reversed. 
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p.  H.  Johnson,  of  Sacramento,  Chas.  W. 
OUIesple,  and  John  R.  Oronln,  of  Stockton, 
for  appellant  Johnson  &  Lemmon,  of  Sacra- 
mento, for  respondent 

CHIPMAN,  P.  J.  This  1b  an  action  for 
the  recovery  of  the  balance  due  on  a  condi- 
tional contract  of  sale  of  an  Ice  machine.  At 
the  close  of  plaintiff's  evidence  the  court 
granted  a  motion  for  nonsuit  and  entered 
Judgment  for  defendant  Plaintiff  appeals 
from  the  Judgment 

The  contract  Is  pleaded  in  heec  verba,  and 
its  opening  paragraph  reads  as  follows: 

"It  is  agreed,  between  J.  C.  Jones,  the  vendor, 
hereinafter  called  vendor  and  J.  L.  Mayden,  the 
vendeci  hereinafter  called  vendee,  as  follows: 
Said  vendor  has  agrMd  to  sell,  and  said  vendee 
has  agreed  to  buy  the  following  property,  to  wit: 
One  ice  machine  known  as  the  Polar  Wave  Ice 
Machine,  and  equipment  for  the  same  as  fol- 
lows" (description  of  sundry  parts). 

Then  follow  the  payments  to  be  made  and 
the  various  conditions  and  throughout  the 
contract  defendant  Mayden  is  referred  to  as 
the  only  voidee.  The  attesting  clanse  Is  as 
follows: 

"In  witness  whereof  the  vendor  and  vendee 
have  caused  their  names  to  be  subscribed  hereto 
on  the  day  and  year  first  above  writtpn. 

"J.  C.  Jones.  Vendor. 
"Sutter  Candy  Co..  A'endee, 
"Per  J.  L.  Mayden." 

It  la  alleged  In  jthe  complaint  that  on  the 
14th  day  of  June,  1915,  the  said  defendant, 
Mayden,  made,  executed,  and  delivered  to 
the  plaintiff  "the  foregoing  Instrument  in 
writing,"  that  "plaintiff  Installed  the  aald 
madilne  and  apparatus  described  in  aald 
contract  on  the  premises  of  said  defendant, 
and  diat  defendant  foiled,  neglected,  and  re< 
fused  to  pay"  the  price  therein  agreed  to  be 
paid,  except  the  spm  of  $50.00,  which  defend- 
ant paid  plaintiff.  It  Is  alleged  that  the 
name  "Sutter  Can^  Co."  signed  by  the  de- 
fendant to  the  said  contract,  "was  and  Is  a 
flctltlons  name,  under  which  defendant  J. 
Mayden,  was,  during  all  the  times  herein  men- 
tioned, and  is  now.  doing  business,  and  that 
said  defendant,  J.  li  Mayden,  is  now  and 
was  during  all  the  times  herein  mentioned, 
the  sole  and  only  owner  of  the  said  'Sutter 
Candy  Co.,*  and  the  only  person  interested  In 
any  way  In  the  business  of  said  'Sutter  Can- 
dy Co.,'  or  the  carrying  on  of  the  same,  or 
in  the  said  contract"  A  general  and  special 
demurrer  was  overruled,  and  defendant  an- 
swered ;  denied  that  he  executed  the  said 
agreement;  denied  that  the  philntiff  install- 
ed said  machine  on  the  premises  of  defend- 
ant or  that  he  refused  to  pay  the  sum  de- 
manded, and  alleged  that  he  Is  not  Indebted 
to  plaintiff  under  said  contract:  denied  that 
there  Is  now  due  and  owing  plaintiff  from 
defendant  on  said  contract,  or  at  ail,  the  sum 
of  $635  or  any  other  sum;  denied  that  the 
name  "Sutter  Candy  Co.,"  signed  by  defend- 
ant to  said  contract,  "was  and  la  a  fictitious 
name  under  which  the  said  defendant,  J.  I* 


Mayden,  was,  during  all  the  times  mentioned 
or  any  other  time  or  at  all,  or  Is  now,  doing 
business" ;  denied  that  defendant  Is  the  sole 
owner  of  said  candy  company,  and  is  the  only 
person  interested  In  Its  said  business,  "and 
denies  that  the  said  defendant  is  the  only 
person  Interested  in  said  contract";  alleged 
that  said  candy  company  "now  Is,  and  for 
some  time  past  has  been,  and  at  all  the  times 
mentioned  in  the  complaint  has  been,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  California."  The  answer  does  not 
allege  that  said  Sutter  Candy  Company  has 
any  Interest  In  said  business  or  said  con- 
tract; the  averment  is  that  defendant  is  not 
the  only  person  interested  In  said  contract. 

Plaintiff  testiaed  that  he  Installed  the  ma- . 
chine  as  called  for  in  the  contract  at  lOU  K 
street,  Sacramento^  where  defendant  was 
doing  business,  aud  that  the  machine  was 
used  in  connection  with  the  business,  and 
that  defendant  paid  $50  the  first  pscyjaent; 
that  no  other  payments  were  made. 

The  contract  was  introduced  in  evidwce 
and  plaintiff  testified  that  defendant  sign- 
ed it  A  motion  was  made  for  a  mmsnlt, 
pending  which  the  following  testimony  was 
taken: 

"The  Court:  Mr.  Jones  (plaintiff),  yon  may 
take  the  stand.  I  want  to  aslc  some  questions 
about  this.  Q.  You  came  up  here  soliciting 
business,  didn't  you?  A.  Tes,  sir.  Q.  How  did 
you  come  first  to  meet  Mr.  Mayden?  A.  I  heard 
he  wanted  a  machine.  Q.  And  you  went  to  that 
place,  1009  K  street?  A.  Tes,  sir.  Q.  And 
interviewed  him?  A.  No.  I  asked  the  soda  wa- 
ter mixer  what  the  owner's  name  was,  and  he 
told  me.  He  saiij  I  could  come  in,  and  I  went 
in  and  looked  the  place  over  and  came  back,  I 
told  Iiim  I  would  make  out  a  contract,  so  I 
made  out  the  contract  at  home  and  brought  it 
up  to  him  to  Bign,  and  he  said  he  could  not  sign 
this  then,  but  I  could  come  back  after  a  while, 
that  he  had  to  see  a  lawyer  first.  That  was  2 
o'clock  in  the  afternoon,  and  I  came  back  at  4; 
he  said  be  bad  not  seen  the  lawyer  yet,  and 
asked  if  I  could  come  back  at  7.  I  said  yea. 
So  I  came  back  at  7  o'clock  at  night,  and  he 
signed  the  contract,  said  that  he  had  seen  bis 
lawyer,  and  that  the  contract  waa  good  without 
the  notes.  That  la  the  reason  I  never  got  the 
notes.  Q.  Did  he  say  anything  to  you  about 
any  associates  in  the  business?  A.  No,  sir ; 
never  mentioned  anything  at  all.  Q.  When  he 
came  to  sign  it,  'Sutter  Candy  Co.'  did  yon 
make  any  comment  on  that,  or  ask  him  if  that 
was  his  own  name?  A.  I  never  paid  much  atten- 
tion to  it.  I  seen  it  was  the  Sutter  Candy  Com- 
pany, and  his  name  was  at  the  bottom  of  it. 
I  never  asked  him  any  questions  about  a  com- 
pany. Q.  In  negotiating  with  him,  did  you  ad- 
dress him  excluflively?  A.  Yes,  sir;  I  made  the 
contract  with  him.  Q.  And  he  said  nothing 
about  any  associates?  A.  No,  sir.  The  con- 
tract was  made  out  on  top.  Q.  He  did  not  say 
that  the  company  would  accept?  A.  He  said  he 
would  accept.  lie  nevep  mentioned  the  company 
to  me  whatever.  Q.  And  all  his  talk  waa  in  the 
first  person,  was  it?   A.  Yes,  sir. 

"Mr.  P.  H.  Johnson:  Q.  Mr.  Jones,  did  yon 
go  to  the  place  of  business  of  Mr.  Mayden  and 
try  to  collect  this  money  afterwards?  A.  Yes, 
sir.  Q.  What  happened  at  that  time?  A. 
When  the  machine  was  installed,  he  gave  me 
$50,  and  said  give  him  ten  dan  more  to  see  how 
the  machine  would  run,  Q.  IMd  yoo  go  to  his 
place  of  business  to  ooUect  any  money?  Yea, 
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•ir.  Q.  Did  he  offer  yon  any  money?  A.  H< 
offered  me  $300  at  that  time.  Q.  TeU  the  court 
iuBt  what  Mr.  Mayden  said  at  that  time.  A. 
Mr.  Mayden  said  Uie  machine  did  not  do 'what 
be  tboogbt  it  would  do,  and  he  didn't  think  ha 
ousht  to  pay  the  bill,  and  I  said:  'Well,  I 
ilm't  guarantee  the  cabinet  at  all,  but  I  will 
put  in  more  pipe  and  do  my  share.'  I  sold  it 
to  him  pretty  near  at-  what  it  cost  me,  but  I 
wanted  it  to  be  satisfactory  to  him,  the  first 
one  I  had  in  thia  town,  bo  I  got  aome  more 
pipe,  and  after  it  waa  over,  I  come  to  see  him 
again,  and  he  offered  me  $300  and  told  me  that 
was  all  he  would  pay  me,  and  if  I  took  It  to 
court,  he  would  beat  me  out  of  all  of  it  Q.  Did 
he  say  he  would  or  the  company?  A.  He  would. 

§,  Did  he  lay  the  money  down  there,  $300?  A. 
es,  sir.  Q.  And  he  said  if  yon  did  not  take 
that,  he  would  beat  you  out  of  aU  of  it?  A. 
Beat  me  out  of  all  of  it  So  I  went  to  Stockton 
and  hired  an  attorney. 

"The  Court:  Is  that  all,  Mr.  Johnson?  Mr.  P. 
B.  JohnMn:  That  is  all." 

Thereui>on,  the  court  took  the  motion  mi- 
der  advlBement,  and  subsequently  granted  it 
and  entered  Jndgmoit  for  defendant 
[11  The  agreement  states  that: 
"It  ifl  agreed,  between  J.  O.  Jones,  the  vendor, 
hereinafter  called  the  vendor,  and  J.  L.  Mayden, 
the  vendee,  hereinafter  called  the  vendee,"  that 
"said  vendor  has  agreed  to  sell,  and  said  vendee 
has  agreed  to  buy"  the  property  in  question. 

No  mention  is  made  of  the  Sutter  Candy 
Company  in  the  agreement,  and  this  name 
appears  only  In  connection  with  defendant's 
signature.  The  testimony  of  plaintiff,  which 
we  must,  under  the  rule,  accept  as  true, 
shows  that  plaintiff  was  dealing  with  defend- 
ant personally,  and  not  with  the  Candy  Com- 
pany; that  defendant  personally  made  the 
first  payment  and  personally  offered  a  cer- 
tain sum  less  than  that  due  under  the  con- 
tract, and  personally  stated,  unless  accepted, 
he  would  beat  plaintiff  out  of  all  of  It  In  the 
court  He  at  no  time  after  signing  the  cod- 
tract  claimed  that  it  was  signed  by  him  for 
the  candy  company,  or  that  the  candy  com- 
pany was  the  person  for  plaintiff  to  look  to. 
In  his  answer  defendant  evasively  stated 
that  "he  was  not  the  only  person  interested,** 
but  did  not  state  who  was  the  interested 
party. 

[2]  The  motion  for  nonsalt  admits  the 
truth  of  plaintiff's  evidence,  and  every  In- 
ference of  fact  that  can  be  legitimately 
drawn  therefrom,  and  upon  which  motion  the 
evidence  should  be  Interpreted  most  strongly 
against  the  defendant  Where  the  evidence 
is  fairly  susceptible  of  two  constmctionB  or 
If  any  of  KTeral  inferences  may  reasonably 
be  made,  the  court  must  take  the  view  most 
favorable  to  the  party  opposing  the  motion. 
O'Connor  v.  Hennle,  160  CaL  217,  146  Pac 
674;  Boyle  t.  Ooast  Imp.  Co.,  27  Oal.  Aplk 
714.  161  Pac.  25. 

The  learned  trial  judge  seems  to  have  a^ 
tached  undue  Mgniflouice  to  the  algnatore  of 
the  vendee  and  to  have  gfven  too  little  heed 
to  the  rule  we  have  Just  stated.  If  we  were 
to  look  alone  to  the  contract  the  opening 
paragraph  can  more  nfely  be  taken  as  show- 


ing the  intention  of  the  parties  than  the  man- 
ner In  which  the  defendant  signed  the  con- 
tract Besides,  we  have  the  uncontradicted 
testimony  of  the  plaintiff  tliat  the  contract 
was  made  between  himself  and  defendant 
and  no  other  person,  and  that  he  wag  deal- 
ing directly  with  defendant  The  payment 
made  by  defendant  and  his  offer  to  settle  on 
a  certain  basis  and  his  failure  at  any  time 
to  claim  that  he  was  not  personally  liable, 
all  goes  to  show  that  there  was  ample  evi- 
dence from  which  an  Inference  might  l^lti- 
mately  have  been  drawn  by  the  court  that 
this  contract  was  between  plaintiff  and  de- 
fendant 

Under  sudi  state  of  the  evidence,  it  was 
error  to  grant  the  nonsuit 
The  Judgment  Is  reversed. 

We  concur:  BUBNETX,  J.;  HART.  J. 


PBOFLB  T.  BENWIGK.   (Or.  S12.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia. Nov.  2,  1916.) 

1.  OannNAi.  Law  ^=9869(1)— EvmiNCB— Oth- 

XB  CaiU£S— AOUISSIBILITT. 
In  a  prosecution  for  robbery,  evidence  that 
on  the  same  night  an  automobile  was  stolen  and 
was  seen  in  the  vicinity  of  the  robbery  in  tiie 
possession  of  persons*  with  whom  accused  was 
alleged  to  have  consorted  oq  that  night  was  in- 
admissible; the  case  not  being  one  wherein  the 
prosecution  could  aid  its  proof  of  the  charge  by 
proof  of  previous  commission  of  another  mme. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  822;  Dee.  Dig.  •aSedCDJ 

2.  CBiMinAX.  Law  «b»1144(12)  —  Asveal  — 
PfiBstncFTions. 

On  appeal  from  a  conviction  of  robbery, 
where  permission  to  call  back  a  witness  waa 
denied,  the  court  must  presume  that  if  the  wit- 
ness bad  been  permitted  to  testl^.  her  original 
testimony  would  have  been  modifled  as  claimed 
by  the  accused  in  his  request  to  netSk  hw. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  »  2901,  802873030;  Dee.  Dig. 
<S»1144(12).] 

3.  Cboiinal  Law  «»1168(2)— Habhubb  Eb- 

BOB— BVIDKHOB— ADMIBSIBILITT. 

In  a  prosecution  for  robbery,  where  t±e  de- 
fenae  was  an  alibi,  and  another  witness  testified 
that  accused  was  not  at  the  house  at  wUch  the 
witneBa  making  the  alibi  testified  he  was,  but 
that  be  had  been  there  previously,  refusal  to 
permit  the  accused  to  recall  such  witness  to 
show  that  she  could  not  remember  within  a 
month  the  time  when  aceosed  had  been  at  the 
bouse  was  prejudicial 

[Ed.  Note.— For  other  cues,  see  Criminal 
Law,  Cent.  Dig.  »  8124,  KL24^,  8129-8190; 
Dec  Dig.  «=»1168(2).] 

Appeal  from  Superior  Court  Loa  Angeles 
County ;  Frank  R.  Willis,  Judge. 

Frank  Renwick  waa  convicted  of  robbery, 
and  from  the  Judgment  and  order  denying 
moUon  for  new  trial,  he  appeals.  Reversed. 

Guy  Eddie,  of  hoa  Angeles,  for  aiKtellant 
U.  S.  Webb.  Atty.  Oen.,  and  Robert  M. 

Clarke,  Deputy  Atty.  Gen.,  for  the  Pe<^e. 


>ror  other  cam  see  sama  topic  and  KEY-NUHBER  la  all  Key-NumSered  Dlgesta  and  lodexea 
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OONBBY,  P.  J.  DeCendant  was  cwTlcted 
of  the  crime  ot-roVbay,  and  now  appeals 
from  the  Judgmait  and  fnmi  an  order  deay^ 
Ing  hla  mottux  for  a  new  trial.  The  gronnds 
ot  appeal  are  that  the  etidenoe  was  Inanffl- 
dent  to  Jnsttfr  the  rerdlct.  and  Oiatthecoart 
erred  In  some  of  its  roUnse  upon  objectiona 
to  offered  testimony. 

At  between  7  and  half  past  7  o*dock  on 
the  ereDlng  of  rebma^  28,  1916,  three 
masked  men  went  into  a  batcher  ah<v  on 
St^enson  arenne  In  the  tlty  of  Los  An- 
geles, no  other  persoiu  bdng  preset  at  the 
time  except  the  propriety,  Mrs.  Bosenbnach. 
They  locked  Mrs.  Bosenbnsch  into  a  refriger- 
ator, to<A  fkom  the  tUl  the  money  (abont  (!9 
that  was  there,  and  speedily  left  the  place. 
Mrs.  RoseDbusch  testified  to  these  facts,  and 
gave  some  description  of  the  young  men,  but 
the  descr^tirai  was  not  suflSdent  to  identify 
any  of  tibem.  According  to  the  testimony  of 
a  police  ofllcer  named  Raymond,  who  had 
been  trailing  and  watching  the  defendant  and 
certain  other  young  men,  one  Boms  came  to 
the  comer  of  Tenth  and  I<o8  Angelea  streets 
at  6'36  p.  m.  In  a  Ford  antomoblle.  At  that 
place  four  men,  Bill  Shank,  Frank  Shank. 
Fleming,  and  Benwlck,  got  into  the  car  with 
Bums  and  they  drove  east  on  Tenth  street 
According  to  the  testimony  of  Barl  Whitney, 
employed  at  a  garage  on  Stephenson  avenne. 
about  600  feet  east  from  the  Rosenbusdi 
shop,  a  Ford  automobile  coming  from  the 
cast  stopped  near  that  garage  at  between  7 
and  7:16  p.  m.,  where  Benwlcb  and  Frank 
Shank  got  oat  of  the  machine  and  walked 
west  toward  the  Bosenbusch  shop,  and  Bums 
was  driving  the  machine.  As  they  walked 
along  Benwlck  signaled  for  the  machine  to 
follow,  and  the  machine  passed  along  in  the 
same  direction.  It  is  In  evidence  that  that 
Is  a  much-frequented  blgbway,  and  there  Is 
no  evldrace  that  these  were  the  only  persons 
who  passed  along  the  street  at  about  the 
same  time. 

Over  objections  made  by  the  def^dant, 
one  Oronsky  was  permitted  to  testify  that 
he  was  the  owner  of  a  Ford  maclilne  which 
he  left  at  the  corner  of  Ninth  and  Spring 
streets  at  4  o'dock  that  afternoon;  that  the 
machine  was  gone  when  he  returned  there  to 
get  It  at  about  8  o'clock  p.  m.,  and  that  he 
found  It  at  another  place  some  hours  later. 
There  U  no  evidence  Identifying  Qronsky's 
automobile  with  the  one  In  which  the  defend- 
ant was  seen  by  the  other  witnesses,  except 
that  all  three  of  these  witness^  describe  a 
Ford  machine  which  was  not  new,  and  each 
witness  states  that  the  isinglass  was  out  of 
the  back  of  the  machine  which  be  saw.  One 
Frank  Bdchards  testified  that  at  about  a  quar- 
ter after  7  he  passed  al<xig  Stephenson  avenue 
opposite  the  Bosenbusch  shop,  and  his  at- 
tention was  attracted  to  two  men  standing 
alongside  (tf  a  building  opposite ;  that  one  of 
them  -pointed  across  the  street  toward  the 
■bop,  where  Mrs.  Boeenbuscb  was  In  the  act 


of  roUlng  iQ)  a  i;nrcd  for  a  cnstomer.  He 
testified  that  these  men,  whom  be  afterwards 
saw  at  the  police  statloQ,  wwe  Bnras  and 
Shank,  not  stating  which  one  (tf  the  Shanks. 
Mrs.  Bosenbnsdi  stated  that  Immediately  be- 
fore the  robbery  she  had  waited  upm  a  cns- 
tomer, who  had  jnst  gme  out  Two  of  the 
men  who  robbed  the  bntcher  shop  had  re* 
volvers  and  threatened  to  shoot  Mrs.  Bosm- 
bnsdi  tt  she  made  resistance^  It  was  proved 
by  the  testimony  of  police  officers  that  be- 
tween 8  and  half  past  8  o*dodE  the  defend- 
ant and  the  other  m«k  who  had  been  in  the 
antcmwblle  at  l^th  and  Angeles  streets, 
came  In  seiiarate  gronps  to  the  apartments 
at  1022  South  HIU  street  where  the  defend- 
ant and  his  wife  were  living.  These  men 
were  'arrested  separately  when  they  came 
from  the  apartment  lumse  at  aapmta  times 
during  the  course  of  the  evening.  The  ch- 
eers found  In  the  BenwlA  apartment  two 
revolvers,  three  rifles  and  two  shotguns. 

While  the  evidence  la  snffldent  to  establish 
the  existence  of  soqilclons  dreomstances  cmi- 
ceming  the  defendant  It  Is  bardy.  it  at  all. 
snffldent  to  justify  the  verdict  that  BenwiCk 
participated  in  the  Bosenbusch  robbery.  As- 
suming it  to  he  legally  snffldent  the  evi- 
dence of  that  fact  la  pnrdy  drcumstantial, 
and  leaves  the  case  In  that  oondiUon  where 
errors  In  the  admission  w  rsJectUm  of  testt- 
m<Miy  would  easily  torn  the  scale  and  be 
seriously  prejudldal  to  the  defoidant 

[1]  The  testimony  of  Gronsky  had  no  rela- 
tion to  the  case,  unless  it  was  Introduced  for 
the  purpose  of  showing  that  the  defendant  or 
some  of  his  associates  had  stden  Grwsky's 
automobile  and  were  nslng  a  stolen  automo- 
bile at  the  time  of  the  Bosenbusch  robbery. 
The  evidence  was  Insuffident  to  establish  that 
fact  and,  even  if  it  had  been  snffldent  there- 
for, the  evidence  was  not  admissible  for  that 
purpose  In  this  actlw.  It  was  not  a  case 
wherdn  the  prosecution  was  entitled  to  aid 
ite  proof  of  the  charge  on  which  Benwlck 
then  was  being  tried  by  proving  that  he  hatl 
previouEdy  committed  some  other  crime. 
Nevertheless,  this  would  very  probably  have 
the  effect  of  creating  prejudice  against  the 
defendant  In  the  minds  of  the  jurors,  and 
render  it  easier  to  obtain  from  them  a  ver- 
dict that  the  defendant  was  guilty  of  the 
robbery  at  the  butcher  shop. 

On  behalf  of  the  defendant  Edward  Blebl 
and  his  wife.  Frances  Bldil,  testified  that 
Renwlck  and  his  wife,  some  months  before 
the  date  of  this  robbery,  had  occupied  rooms 
In  thdr  apartment  house  at  the  comer  of 
Washington  street  and  Maple  avenue;  that 
Benwlck  came  to  that  apartment  house  at 
abont  a  quarter  before  7  o'clock  on  the  eve- 
ning of  Febmary  28th  and  made  Inquiry  to 
find  out  whethor  they  would  again  permit 
him  to  occupy  an  apartment  In  thdr  house; 
that  Benwlck  remained  there  with  them  un- 
til at  least  as  late  as  half  past  7 ;  that  prior 
to  the  evening  of  Fdunary  28th  Benwlck  had 
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not  been  there  since  the  latter  part  of  Janu- 
ary. In  rebnttal  of  this  testimony  the  proe- 
ecation  Introduced  as  a  witness  Mrs.  Ger- 
trude Gorham,  who  had  occupied  rooms  In 
the  apartment  house  of  the  Blehls  on  Febru- 
ary 2Sth.  She  stated  that  she  saw  Bewick 
call  at  Mrs.  Blehl's  on  the  morning  of  Feb- 
ruary 28th.  She  also  stated  that  she  saw 
Mr.  and  Mrs.  Blehl  that  evening  at  their  sup- 
per between  6  and  7  o'clock,  and  that  at  that 
time  Mrs.  Blehl  told  her  that  Benwick  had 
been  back  there  to  rent  rooms.  Mr.  and 
Mrs.  Blehl  had  testified  that  they  did  not 
hare  their  dinner  that  erwlng  until  a  quar- 
ter to  8. 

Mrs.  Gorham  was  the  last  witness  at  the 
trial,  and  her  testimony  seems  to  hare  been 
^ven  at  the  close  of  the  day,  and  the  last 
thing  occurring  before  adjourning  was  the 
district  attorney's  statement,  "We  rest"  On 
the  opening  of  court  the  next  morning  de- 
fendant's counsel  requested  that  he  be  per- 
mitted to  call  back  Mrs.  Gorham  in  gorre- 
buttaL  The  court  responded: 

"I  will  not  open  the  case  for  any  more  evi- 
dence." 

Defendant's  attorney  replied: 

"I  did  not  close  last  night,  your  honor;  I 
didn't  rest  my  case,  and  I  have  positive  informa- 
tion that  tbe  jury  onght  to  hear  from  this  wit- 
ness, Mrs.  Gorham,  that  she  does  not  know 
within  a  month's  time  of  the  2Stb  whether  the 
defendant  Renwick  was  at  the  house  there,  and 
she  will  so  testify  if  I  pat  her  on  the  stand." 

[t,  I]  TbB  court  again  refused  the  request, 
and  no  farther  efHeaoa  was  Introduced.  It 
can  easily  be  seen  that  If  tbe  testlnxHiy  of 
tbe  wltneasea  Blehl  was  tiue,  the  defoidant 
could  not  be  guilty  In  this  oase.  The  testi- 
mony of  Mrs.  Gorham  furnished  the  only  erl- 
dence  directly  contradicting  those  two  wit- 
nesses. It  may  have  been  Uie  turning  point 
in  the  case,  and  may  have  been  the  cwi trol- 
ling reason  why  the  Jary  determined  that  the 
defetidants  alibi  vaa  not  proven.  Since  the 
request  to  call  back  Mrs.  Oortiam  was  denied, 
we  must  assume  that  If  she  had  been  per- 
mitted to  testify  further,  she  would  have 
modified  her  tbrmer  testimony  by  admitting 
that  she  did  not  know,  within  a  mcmth's  time 
of  I^mary  28th,  whether  the  defendant 
Benwieit  was  at  tlmt  bouse.  K  tbls  woe  so, 
then  the  time  to  which  Mrs.  Oorham  refer- 
red might  have  ben  m.  or  about  the  81st  of 
January,  which  was  the  time  when  Mrs. 
Blehl  testified  that  Renwick  had  been  there 
before.  We  cannot  avoid  the  amdiuion  that 
the  defendant  was  oitltled  to  that  additional 
testimony  of  Blrs.  Gorham,  and  that  the  re- 
fusal to  admit  it  was  ao  prejudicial  that  the 
error  must  be  held  to  constitute  a  miscar- 
riage of  justice  try  denying  the  defendant  an 
important  and  very  substantial  ri^t  in  a 
matter  vital  to  his  defense. 

The  Judgment  and  order  are  reversed. 

We  concur:   JAMES,  J.;  SHAW,  J. 


LEVY  T.  BIGNDBBSON.   ((Sv.  1587.) 

(District  Court  of  Appeal,  Third  District.  OaH- 
fomia.    Nov.  S,  1916l    Rehearing  Denied 
by  Supreme  Court  Jan.  2,  1917.) 

1.  LANDLoan  AifD  Tenant  «=3231(^--Exi>> 
ouTioN  ov  Lkasb— Evidence— SuFFiciENCT. 

Evidence  Aeld  to  warrant  inference  of  an 
agreement  for  use  and  occupancy  of  premises 
made  orally,  and  of  entry  Into  posaessian  by 
lecrsee. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  983.  834;  Dec.  Dig.  «s> 
231(6).^  ^"'^ 

2.  Landlobd  and  Tenant  4=3285(4)  —  FaiEi- 
VBs  TO  Pat  Bent— Wixhholdinq  Possbb- 
BioN— Evidence. 

Where  the  tenant's  goods  were  at  the  time 
of  suit  in  the  premises  and  he  held  the  key  to 
tbe  building,  a  finding  that  he  was  withholding 
possession  of  the  premises  was  Justified. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  I  1197;  Dee.  Dig.  9=9286 
(4).] 

8.  LANDuan  AND  TENANT  9s»283  —  Aonon 
FOB  PossEs&ioN— Denial  of  Beutionshif 
—Effect— "Tbespasskb.  " 
Where,  in  an  action  for  rent  and  restitution 

of  the  premises,  the  alleged  tenant  denied  tbe 

relationship,  no  notice  to  quit  is  necessary,  since 

the  tenancy  is  forfeited  by  such  denial  and  tbe 

tenant  becomes  a  trespasser. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 

Tenant,  Cent.  Dig.  fS  1189-1192;   Dec  Dig. 

«»283. 

For  otber  definitions,  see  Words  and  Phrase*, 
First  and  Second  Series,  Trespasser.] 

Appeal  from  Superior  Conxt,  San  Joeqnln 
County;  J.  A.  Plummer,  Judge. 

Action  by  M.  Levy  against  Orrhi  S.  Bender- 
son.  Jnd^nent  for  plalntUC,  and  defendant 
appealSL  AfiSnned. 

A.  H.  Carpenter,  of  Stockton,  for  appellant. 
Gordon  A.  Stewart,  of  Stodttcm,  tot  respond- 
ent. 

BURNETT,  J.    Tbe  action  was  for  rent 

and  for  restitution  of  premises.  The  court 
found  that  on  or  about  the  28th  day  «f  Sep- 
tember, 1913,  the  plaintiff  leased  to  defend- 
ant the  ground  floor  of  certain  premises  in 
Stockton  known  as  the  Aurora  Flour  Mills, 
from  month  to  month,  at  the  rental  of  ¥15 
per  month,  and  that  said  lease  was  not  In 
writing;  "that  by  virtue  of  said  lease  tbe 
defendant  weat  Into  the  x>ossession  of  said 
floor  space  of  said  premises,  and  continued 
to  occupy  and  hold  the  same  as  the  tenant 
of  the  plaintiff  until  the  month  of  July,  1914, 
at  which  time,  by  the  mutual  consent  and 
agreement  of  the  plaintiff  and  defendant,  the 
plaintiff  leased  and  demised  to  the  defendant 
and  the  defendant  leased  from  the  plalntlft. 
the  annex  to  the  Aurora  Flour  MJlla,  whl<^ 
annex  is  a  building  annexed  to  and  fbrmlug 
a  part  of  the  Aurora  Flour  Mills  upon  the 
same  rental,  to  wit,  $15  per  month  •  •  • 
and  that  the  Bald  defendant  ever  since  the 
said  month  of  July,  1914,  and  up  to  the  pres- 
ent time  has  been,  and  he  Is  now,  in  the  ex- 
clusive possession  and  occopancy  of  said  an> 
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nez"  as  tenant  of  said  plalntUC  and  "under 
eald  agreement"  Then  follows  a  finding  that 
no  part  of  said  rent  has  been  paid,  and  that 
the  amotint  owing  Is  (405,  and  that  on  or 
about  April  26,  1916.  plaintiff  served  upon 
defendant  a  written  notice  that  he  pay  said 
rent  or  surrender  said  premises,  hat  that  de- 
fendant refused  to  do  either,  and  that  he 
"still  withholds  from  the  plaintiff  the  posses- 
sion of  said  premises  and  still  refuses  and 
.  neglects  to  pay  the  plaintiff  said  rent  or  any 
part  thereof  as  well  as  the  accruing  rent" 
Judgment  followed  for  plaintiff  In  accordance 
wtih  the  prayer  of  his  complaint 

There  Is  no  merit  in  the  contention  that 
the  evidence  is  insufficient  to  support  the 
finding  as  to  the  execution  of  the  lease.  Mr. 
Levy  testified: 

"Mr.  Henderson  asked  me,  tellinjc  me  that  he 
had  to  leave  his  place,  if  I  want  to  rent  him  the 
Aurora  Flouring  Mill;  I  say  I  have  no  objec- 
tion, bat  I  will  rent  to  him  on  oQ«  proviso,  that 
I  don't  take  any  nsk  regardinjt  fire,  theft,  de- 
struction, and  BO  on,  but  he  to  vacate  as  soon  aa 
I  icot  a  permanent  tenant  or  aell  the  property; 
and  he  was  satisfied.  He  said  all  riRbt  Then 
he  asked  me  what  I  would  charge  him;  I  told 
him  I  will  charge  him  $15  per  mouth.  I  called 
my  man,  Mr.  Terry,  and  introduced  him  to  Mr. 
Heuderson.    Mr.  Terry  had  the  Itws.  and  he 

Eve  one  of  the  keys  to  Mr.  Henderson,  the 
y  for  the  front  door  of  the  Aurora  Flour 
Muls." 
Mr.  Terry  testified: 

"Mr.  Levy  called  me 'and  gave  me  an  intro- 
duction to  ofr.  Henderson  and  said:  'This  is 
our  new  tenant,'  he  mentioned  the  fact,  and  be 
said:  'Mr.  Henderson  was  going  to  take  over 
part  of  the  mill  to  use  as  his  part'  •  *  •  So 
I  took  one  of  the  kejs  and  gave  Mr.  Henderson 
one  of  the  keVs;  one  of  the  keys  was  supposed 
to  be  in  Mr.  Henderson's  possession  and  I  had 
this  otlier  key  for  the  privilege  of  going  In  there 
and  turning  the  water  into  ate  large  tank  which 
was  there  for  the  purpose  of  fire,  and  I  did 
this  every  two  weeks. 

There  is  also  testimony  to  the  elfect  that 
In  July,  or  at  least  the  summer  of  1914,  the 
lease,  with  the  consent  of  the  appellant,  was 
modified  so  as  to  gife  him  the  use  and  occu- 
pancy of  the  annex  Instead  of  the  main  build- 
ing, on  the  same  terms  as  in  the  original 
agreement  Mr.  Levy  testified  that  there  was 
no  (Siange  In  the  terms  of  the  original  agree- 
ment, and  Mr.  Terry's  t^tlmony  in  reference 
to  a  conversation  with  Mr.  Henderson  in  the 
mmmer  of  1914  was: 

"I  went  oat  to  Mr.  Henderson's  house  a  cou- 
ple of  times.  I  couldn't  find  him.  so  I  telephon- 
ed out  and  I  met  Mr.  Henderson  at  the  door, 
and  I  told  Mr.  Henderson  in  a  quiet  way,  Mr. 
Levy  had  requested  as  to  move  the  stuff,  and 
Mr.  Henderson  said  he  would  be  down  in  the 
morning.  He  was  to  move  bis  stuff  and  clean 
the  place  out   He  moved  It  into  the  annex." 

Mr.  Henderson,  the  defendant,  was  asked 
If  his  equipment  was  moved  at  the  time  he 
received  from  Terry  notice  to  move  it  out  of 
the  main  building  into  the  annex,  and  he  re- 
plied that  it  was  so  moved  under  his  super- 
vision, and  that  he  still  had  his  merchandise 
there. 

[1]  It  Is  certainly  a  fair  inference  from 
ttie  foregoing  tiiat  there  was  an  agreement 


for  the  use  and  occupancy  of  the  premises 
as  claimed  by  plaintiff,  and  that  under  said 
contract  defendant  went  Into  said  possession. 
There  is  also  evidence,  which  we  need  not 
set  out,  that  defendant's  occupancy  of  said 
annex  was  exduslve,  he  being  in  the  sole 
occupancy  of  the  same.  The  theory  of  appel- 
lant, it  may  be  said,  la  that  the  transaction 
ctmstituted  a  bailment,  that  he  never  took 
possession  of  the  premises,  but  «i  the  con- 
trary delivered  his  goods  to  the  resp<mdent 
and  that  the  latter  from  that  time  on  held 
the  goods  In  his  possession.  We  need  not 
enter  upon  a  conslderatlim  of  the  principles 
involved  in  such  bailment,  for  It  is  suffldent 
to  say  that  conceding  there  Is  8<»ne  evidence 
In  support  of  such  theory,  it  Is  clear  that  the 
findings  of  the  court  to  Qie  contrary  wore 
entirely  warranted. 

[2]  It  Is  egnally  plain  that  the  evidence 
justified  the  finding  that  defendant  was  with- 
holding the  possession  of  the  premises  at  the 
time  of  the  commencement  of  the  action. 
He  rtlU  had  tlie  key  to  the  annex  of  me 
building  and  his  goods  were  even,  to  the 
time  of  the  trial,  within  the  premlsea.  It  Is 
also  undisputed  that  the  rent  was  unpaid. 
The  defendant  himself  so  testified  as  to  his 
possession  and  the  ncmpayment  of  the  rent. 

[S]  It  Is  objected  by  appelUmt  th&t  the 
three-day  notice  was  ineffectual  for  the  rea- 
son that  more  than  one  year  had  elapsed 
since  the  defendant  bad  been  In  arrears  In 
the 'payment  of  bis  rent  TbSs  position  la 
taken  by  virtue  of  section  1161  of  the  Code 
of  Civil  Procedure.  We  deem  it  unnecessary 
to  attenqtt  elucidation  of  that  provision,  al- 
though we  venture  the  suggestion  it  was 
not  Intoided  to  protect  a  tenant  from  month 
to  month  In  the  Indefinite  vrithholding  of  the 
leased  pranlses.  The  forbearance  of  the 
landlord  for  more  than  a  year  to  press  his 
claim  for  lent  or  to  obtain  possession  woujd 
surely  not  defeat  his  action  altogether  in 
a  proceeding  of  this  kind,  but  might  result 
In  the  loss  of  the  rent  accruing  In  the  period 
antedating  the  12  months.  But  this  need  not 
be  decided  as  the  notice  can  be  entirely  dls^ 
regarded.  This  follows  from  the  considera- 
tion that  the  relation  of  landlord  and  tenant 
was  denied  by  defendant,  and  hence  no  such 
notice  was  required.  The  principle  applies 
that  was  announced  In  Cox  v.  Delmas,  99 
Cal.  121.   Therein  It -was  said: 

"When  the  time  has  coma  for  the  doing  of  an 
act  which  it  is  the  duty  of  the  defendant  to  do 
uncouditionaUy,  no  demand  otiier  than  the  sait 
itself  is  Deceasanr;  nor  is  a  demand  before  suit 
required  where  It  appears  that  it  would  have 
been  unavailuue,  and  would  not  have  changed 
the  rights  and  ruations  of  the  parties,  or  where 
the  answer  denies  the  relation  on  which  the 
action  is  founded,  although  a  demand  and  refus- 
al would  otherwise  be  a  condition  precedent  to 
the  right  of  the  plaintiff  to  maintain  the  action." 

Moreover,  It  has  been  expressly  held  in 
this  state  that  notice  is  waived  by  a  denial 
of  the  relation  of  landlord  and  tenant  By 
sudi  denial  the  tenancy  la,  in  fact,  forfeited. 
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and  the  tenant  becomca  a  tre«paaaer.  Smith 
T.  Ogg  Shaw,  16  CaL  88;  Dodge  t.  WaUey. 
22  GaL  225,  83  Am.  Dec.  61;  Bolton  t.  Lan- 
ders pfo.  27  OaL  101 ;  fflmpson  T.  Aivle- 
gate.  7S  GaU  84S,  17  Pac.  287. 

Wb  think  the  judgment  la  jut  and  legal, 
and  it  la  therefore  affirmed. 

We  concur:  CHIPMAM,  P.  J.;  BABT,  J. 


THOMPSON      80H0LU   (Gir.  2018.) 
(District  Ocmrt  of  Appeal,  Second  District,  Gait 

fomia.   Not.  8.  19160 

BB0EEB8  4»94— SaLX  OF  LaJND — ATJTEOBIXT 
— OONVBTAROB  TO  PCBOHAaSK. 

A  written  inatrument,  autborisliig  on  agent 
to  sell  cwtain  property  at  the  price  and  on  the 
terms  mentioned  and  to  receive  any  deposit 
toade  on  the  purchase  price,  the  anthority  to 
be  excloaiTe  and  to  conanne  80  days  and  until 
notice  of  revocation,  aathorixes  the  agent  only 
to  procure  a  purchaser  to  whom  the  owner  may 
msKe  the  sale,  not  to  entor  into  a  contract  for 
the  sale,  so  that  the  porcbaser  is  not  entitled 
to  vedfic  perfonnasoe  of  a  contract  of  sale 
made      Uie  agent. 

[Bd.  Note.— Fw  other  cases,  see  Brokers, 
Cent.  Dig.  1 186;  Dec;  Dig.  «=»M.] 

Appeal  fnnn  Superior  Court,  Los  Angeles 
County ;  Bngene  P.  McDanlel,  Judge. 

Salt  by  W.  B.  Tbomiwon  against  Mrs.  Bes* 
sle  L.  SchoU  for  specific  performance.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Reversed. 

Kendrlck  &  Ardla,  of  Los  Angelea,  for  ap* 
pellant  Haas  ft  Dmmlgao,  of  Loa  Angeles, 

for  respondent. 

CONBBX,  P.  J.  In  this  action  plaintiff 
seeks  to  obtain  a  decr^  enforcing  spedflc 
performance  of  an  alleged  contract  for  the 
sale  of  real  property.  The  defendant  Bessie 
U  SchoU  appeals  from  the  Judgment  and 
from  an  order  denying  her  motion  for  a  new 
trlaL 

The  complaint  alleged  ownership  by  the  de- 
fendant of  the  land  described  therein ;  that 
•  on  August  26,  1812,  she  appointed  one  L  G. 
Butler  as  her  agent  to  sell  said  property,  the 
authorization  (telng  in  writing  as  follows: 
"Los  Angeles,  Calif.,  Aug.  26tb,  1912. 

"I  hereby  authorize  I.  C.  Butler  to  sell  for 
me,  at  the  price  and  on  the  terms  below  men- 
tioned,  tbe  following  described  property,  and  to 
receive  and  receipt  lor  any  deiKtsit  made  on  the 
purdiase  price  thereof.  This  authority  to  con> 
tinue  30  days  and  until  notice  of  revocation. 
Ttie  commiMion  to  be  above  purchase  price. 
This  is  an  exclusive  agency.  Fnrchase  price 
to  be  $10,000  cash  or  |6,000  cash  and  $4,500 
secured  by  a  mortgage  on  below  described  prop- 
erty, payable  on  or  before  three  years  from 
date  at  J%.  [Here  ftOlows  dsscription  of  prop- 
ttty.r* 

Signed  by  Mrs.  Bessie  Zi.  SchoU. 

It  is  further  aU^ed  that  within  30  days 
thereafter,  and  prior  to  any  revocation  of 
the  authority,  Bntier  did,  as  agent  of  the 
def^dant  and  on  her  behalf,  sell  to  the  plain- 
tiff the  described  property  for  the  sum  ol 


910,000  to  be  paid  in  cash.  Other  allegations 
foUov,  showing  what  was  done  and  be- 
tween Butler  and  SchoU,  and  other  usual 
and  neosBsary  allegationB  of  a  ccKnplaInt  for 
spedflc  pearformanc&  The  defendant  demur- 
red to  the  complaint  upon  the  ground  that  the 
same  did  not  state  facta  sufficient  to  coostl- 
tnta  a  cause  of  action  uid  upim  other 
grounds,  and  the  demurrer  was  overmled. 
After  answer,  the  case  was  tried,  with  re- 
sulting findings  and  Jndgmoit  In  favor  of 
the  plaintiff. 

The  complaint  did  not  state  a  cause  of  ac- 
tion. The  authodty  given  by  defendant  to 
Butler  did  not  authorize  him  to  enter  Into 
a  contract  of  sale  on  behalf  of  tbe  defendant 
The  authorization  extoided  no  further  than 
that  the  agent  might  find  a  purdiaser  to 
whom  a  sale  might  be  made  by  the  defendant 
at  the  price  named.  It  was  no  mora  onn- 
prebenslve  or  effective  as  empowering  the 
agent  to  enter  into  s  contract  of  sale  than 
was  found  in  the  agent's  appointment  In  Arm- 
strong T.  Lowe,  76  <^  616,  18  Paa  708, 
where  It  was  held  that  the  agent  was  not 
authorised  to  execute  a  contract  to  convey. 
Other  cases  to  like  ^tect  and  enforcing  tSxe 
same  rule  are:  Duffy  HiAsoa,  40  CaL 
244,  6  Am.  B^  617;  Stemler  v.  Bass,  IBS 
GaL  791,  96  Pac.  80O;  Salter  t.  Ives,  171  Cal. 
790,  150  Pac.  84 ;  Churdi  Oidlins,  38  GaL 
App.  748,  124  Pac.  6S2.  Hie  authority  given 
In  the  present  .case  ^Utered  In  essential 
particulars  from  the  agency  appointments 
discussed  In  Butenberg  v.  Main,  47  CaL  219, 
and  Bacon  t.  Davis,  9  CaL  Ai^  88, 86  Pac.  71. 

In  view  of  the  contauslons  above  stated. 
It  Is  unnecessary  to  dlscnai  other  pr(^K>sl- 
tlons  relied  upon  by  the  appellant,  which 
include,  among  other  things,  tbe  cont^tion 
that  the  agent  did  not  enter  Into  any  suffi- 
cient written  agreement  with  the  plaintiff 
on  behalf  of  the  defendant,  even  If  the  agent 
had  been  authorised  to  make  a  contract  of 
sale. 

The  Judgment  and  order  are  reversed. 
We  concur;  JAMBS,  J.;  SHAW,  J. 


VICTOBfi  T.  EOLSDY,  Goonty  Treasnrer. 
(Civ.  1686.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fbnla.   Nov.  4,  181&) 

WrrassBis  «^1  —  LiABZLXxiSft— WniOBSs' 
Fees, 

Under  Pol.  Code,  i  4307,  making  expenses 
incurred  by  the  district  attorney  county  charg- 
es, and  section  4041,  snbd.  12,  antboruing  the 
bcmrd  of  supervisors  to  aUow  connty  acoouats. 
claim  for  expert  witness  fees  aUowed  by  tbe 
district  attorney  and  board  at  soperrlsors  is 
a  valid  claim  against  the  county,  uthouch  ex- 
ceeding tbe  osnal  witness  fees  prescribed  by 
Pol.  Coit,  I  4300g.  and  Pen.  Code,  1 1829. 

[Ed.  Note.~For  other  cases,  see  Witneases, 
Cent.  Dig.  S  71 ;  Dec.  Dig.  <8=931.] 
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Appeal  from  Superior  Oonrt,  Flwnaa  Coun- 
ty; J.  O.  Moncor,  Jnd^ 

Action  by  Ernest  A.  Victoni  against  B.  O. 
Eelsey ,  CkMinty  Tre^nrer  of  l^e  Oounty  of 
mumas.  Jad^n«nt  for  ^alntifC,  and  defend- 
ant aiipeala.  Affirmed. 

U  N.  FBter  and  L.  H.  aogbes,  both  of 
QnlncTr  for  appellant  V.  U  Berry,  ot  San 
Frandsco,  fw  respondent. 

CHIPMAN,  P.  J.  Mandate.  Petitioner  is 
a  resident  o£  tbe  dty  and  county  ot  San 
Francisco,  a  physician  and  sorgeon  of  many 
yeana'  practice.  Tba  nature  of  the  action 
Bofllciently  appears  from  the  following 
findings: 

"VI.  Tbat  la  the  determination  of  the  said 
caose  'People  of  the  State  of  Galifoniia  t.  SYank 
S.  Cook,'  and  in  preparlnc  said  cause  for  trial 
in  behalf  of  the  piaintiif  therein.  It  became  ma- 
terial and  important  to  said  plaintiff  that  certain 
experimental  testa  be  made  to  determine  wheth- 
er or  not  certain  specimens  were  or  were  not  hu- 
man blood  stains ;  that  the  said  district  attorney 
of  the  said  count?  ol  Plumas  duly  engaged  ana 
duly  employed  and  sabijoenaed  the  petitioner 
herein  to  make  said  experimental  tests  upon  cer- 
tain specimens  then  and  there  submitted  to  him 
prior  to  tlw  trisl  of  said  action  and  for  the  par- 
pose  abore  stated,  and  in  anddpatira  of  calling 
the  said  petitioner  as  an  expert  witness  at  the 
trial  of  said  caose  to  testi^  as  to  the  results 
of  said  experimental  tests;  tbat  the  petitioner 
herein  did  mahe  said  experimental  tests  upra 
cwtaln  specimens  duly  submitted  to  him  and  in 
pursnsnce  of  his  employment  as  aforesaid  for  tbs 
purpose  of  preparing  as  a  witness  in  the  trial  of 
the  said  cause,  and  was  duly  and  regularly  sub- 
poenaed therefor  at  the  city  and  county  of  San 
Francisco,  state  of  CsUfoniia,  to  attend,  and 
did  attend,  open  the  trial  of  said  cause  in  the 
city  of  Quincy,  county  of  Plumas,  on  the  10th 
and  11th  days  of  February,  1915,  and  wns  then 
and  there  duly  called  as  a  witness  in  said  cause, 
and  testified  as  an  expert  witness  thereat  for 
^»  purpose  vi  testifying  to  the  result  of  said 
experimental  tests  above  referred  to,  and  his 
said  testimony  tben  and  there  became  a  part  of 
the  record  of  the  trial  and  proceedings  of  said 
action. 

"VII.  That  thereafter,  to  wit,  on  February 
11,  1916,  th«  petitioner  herein  Died  and  pre- 
sented in  doe  form  to  the  board  tA  soperrfsors 
of  Plnmas  county  his  bill,  claim,  and  demand 
for  payment  of  his  serrices  rendered  as  referred 
to  above  for  the  making  of  said  expertmental 
test  recited  therein  and  above  referred  to,  and 
for  testifying  in  relation  as  set  forth  and  re- 
ferred to  above  and  for  his  necessary  expenses 
incurred  in  attending  said  trial;  said  bill,  de- 
mand, and  claim  were  filed  in  due  form  with 
the  board  of  supervisors  of  said  Plumas  coun- 
ty on  the  11th  day  ct  Febroary,  1916;  that 
nld  board  of  snpervisors  receiTed  said  daim 
and  demand,  fully  and  duly  considered  the  same, 
and  duly  acted  thereon  and  approved  the  same, 
and  allowed  the  same,  and  ordered  the  said 
claim  be  duly  paid  to  the  petitioner  herein,  and 
tbat  the  anditor  of  said  Plumas  county  issae  his 
warrant  forthwith  tor  the  payment  of  said 
dalm  from  the  general  fond  m  the  treasury  o( 
said  county;  that  tAerenpon  said  bill  and  de* 
mand  was  duly  audited  bv  said  auditor  of  said 
county  of  Plumas,  was  duly  allowed,  and  issued 
his  warrant  upon  the  sud  treasurer  of  said 
eonnty  of  Plumas  on  the  2d  d^  of  March,  1916, 

Sayable  to  the  petitioner  for  the  sum  of  £272.- 
0  in  payment  of  said  claim,  demand,  and  bill, 
and  said  warrant  provided  tbat  said  payment 
should  be  made  from  the  general  fund  of  the 
treasury  of  said  county;  and  that  said  bill, 
daim,  and  damand  was  In  the  fiorm  and  as  set 


forth  and  wlleged  in  the  first  amended  pelilhsi 
herein  and  as  set  forth  and  appended  thereto 
in  a  copy  thereof  and  mazhed  as  x<xhlbit  A  and 
made  a  part  of  said  first  amended  petition 
herein. 

"VIII.  Tbat  immediately  subsequent  to  March 
2.  1915,  and  prior  to  the  filing  of  the  petititm 
herein,  the  petitioner  duly  presented  sau  claim 
and  deoiand  as  allowed  and  as  set  forth  above, 
and  in  the  form  alleged  herein,  to  the  said 
treasurer  of  said  Plumas  county  at  the  office  of 
said  treasurer  during  the  business  hours  tber^ 
of,  and  that  said  treasurer  refused  to  p^  the 
same,  and  still  continues  to  refuse  to  pay  the 
same,  and  offered  as  a  reason  for  said  refusal 
that  the  item  in  said  daim  designated  'Febru- 
ary 10-11,  one  and  one-half  days'  service  as 
witness,  $150.00,,'  was  and  is  illegsl,  and  does 
not  and  did  notconstitnte  a  1m^  chuge  against 
thesaid  county  ol  Plumaa.  •  •  • 

"X.  nat  there  was  and  is  at  all  of  the 
times  mentioned  in  said  petition  sufficient  mon- 


ey in  the  hands  of  the  county  treasurer,  county 
of  Plumas,  state  ol  California,  in  the  proper 
fund  fat  the  hand  of  said  treasozez  witti  wlui^ 
to  pay  said  demand." 


No  objectimi  la  made  to  the  flmn  <ii  ttm 
daim.  The  items  were: 

"Date.  Items.  Amount 
Jan.  19  Btzaminatlon  and  experi- 
mental tests  of  fbnr 
spedmens  for  the  pur- 
I>0Be  of  determining  as 
to  whether  the  same 
were  human  blood....  $100.00 
Feb.  10-11  1%  days'  service  as  wit- 
ness $160.00  and  ex- 
penaes  to  Quincy,  as  a 
witDMs  and  return, 
$22.20    172.20 

$272.20" 

Indorsed  u  followa:  ■  ■ 
"Ikpeiiditiirei  authorised  and  approved  by  me, 
"M.  O.  Kerr,  Diet  Atty." 

"Bsamlned.  A  legal  duuve. 

•'M.  C.  Kerr,  DUt.  Atty. 

"Allowed  by  board  ai  supervisors  March  % 
1915,  for  $272.20,  pi^able  out  Of  the  generfl 
fond. 

"Conntardgned:  H.  J.  Treleaven, 

"Chairman  Board  of  Supervisors. 
"Attest:  F.K.  Young, 

  .    "Clerk  of  Board  of  Supervisors. 

•Warrant  No.  577.  Allowed  March  2.  1915, 
cor  $272.20,  parable  out  of  the  general  fund. 

"F.  E,  Young,  County  Auditor."* 

As  coDclnaiona  of  law,  the  court  found 
that  petitioner  Is  entitled  to  a  peremptory 
writ  of  mandate  directed  to  BL  O,  Kelaey* 
treasurer  of  Plumas  county,  commanding 
blm  to  pay  said  claim  to  petitioner  with  in- 
terest at  7  per  cent,  per  annum  from  March 
2,  1915,  and  judgment  was  accordingly  enter- 
ed. The  appeal  Is  from  said  Judgment  on 
the  judgment  roll  alone. 

The  only  item  challenged  for  Its  Illegality 
la  the  charge  of  $150  for  diem  eerrlces 
as  a  witness.  And  appellant  contrads  tbat 
petitioner  was  entitled  only  to  the  usual  and 
ordinary  witness'  fees.  PoL  Oode,  f  4S00g; 
Pen.  Code,  f  1829. 

It  must  be  conceded  that  unless  the  dis- 
trict attorney  was  authorized  by  law  to  en- 
gage the  services  of  petitioner  in  an  expert 
capadty  and  agree  to  compensate  him  for 
his  services  as  such,  the  contentlou  of  appel- 
lant must  iHWvalL  If,  however,  the  district 
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attorney  had  snch  authority,  and  no  objec- 
tion to  the  claim  arising  out  <rf  the  exercise 
o£  that  authority  is  made  other  than  want 
of  authority,  It  was  the  duty  of  the  treasur- 
er to  pay  the  claim,  and  mandate  will  lie  to 
compel  its  performance. 

Section  4307  ot  the  PoUtlcal  C!ode  provides 
as  follows: 

"Tho  following  are  county  charges:  •  •  • 
2.  The  traveling  and  other  personal  expenses 
of  the  district  attorney,  Incurred  in  criminal 
cases  arising  in  tbo  county  «  «  •  and  all 
other  expenses  necessarily  incurred  by  him  in 
the  detection  of  crime  and  prosecution  of  crim- 
inal cases,  and  in  dril  actions  and  proceedings 
and  all  other  matters  in  which  tho  county  is 
Interested."  Some  as  section  228  of  the  Cnun- 
ty  Government  Act  of  1897  (SUta.  1897,  p.  575). 

The  board  of  supervisors  are  authorized: 

"To  examine,  settle  and  allow  all  accounts  le- 
gally chargeable  against  the  countv,  except  sal- 
arioi  of  officers,  and  such  demands  wt  are  au- 
thorized by  law  to  be  allowed  by  some  otber 
person  or  tribunal,  and  order  warrants  to  be 
drawn  on  the  county  treasurer  therefor."  Pol. 
Code,  J  4041,  suhd.  12,  same  as  stibdirision  11, 
i  25,  County  Government  Act  of  1897,  supra. 

These  sections  as  found  In  the  County 
Government  Act  were  before  the  Supreme 
Court  in  County  of  Yolo  v.  Joyce,  156  Cal. 
429,  105  Pac.  125.  In  that  case  the  claim 
was  for  the  transcription  of  certain  testi- 
mony to  be  used  in  the  prosecution  of  a 
criminal  case  which  the  district  attorney 
certified  was  necessary  'in  the  prosecution 
of  Dean  McGrew  and  was  necessary  in  the 
conduct  of  the  trial  of  aald  McGrew."  It 
was  contended  In  that  case  that  the  tran- 
scription could  only  be  ordered  by  the  Judge 
under  section  274,  Code  of  Civil  I'rocedure. 
But  the  court  held  that  the  power  was  not 
vested  exclusively  in  the  trial  court,  and 
that  the  authority  could  be  exercised  by  the 
district  attorn^  under  the  act  cited.  The 
court  said: 

*rrbe  district  attorney  la  an  executive  officer 
charged  with  the  detection  of  crhne  and  the 
prosecation  of  criminal  caseo.  In  furtherance 
of  tho  proper  discharge  of  his  duties  the  Legis- 
lature oas,  under  the  section  of  tlio  County 
'  Government  Act,  enlarged  his  power  so  as  to 
permit  him  to  incur  expense  necessary  to  en- 
force the  criminal  law.  His  authority  to  do  so 
for  that  purpose  is  not  made  subject  to  the  con- 
trol or  supervision  of  any  court  or  judicial 
officer,  but  18  a  matter  for  tbe  consideration,  of 
the  board  of  supervisors  alone  to  the  extent  of 
determining  whether  the  expcusc  was  neccs- 
sarily  incurred  so  as  to  constitute  a  county 
charge.  Of  course,  the  right  of  a  district  attor^ 
ney  to  incur  expense  is  not  an  arbitrary  one. 
All  that  the  section  of  the  County  GoTernment 
Act  permits  is  to  give  to  tlie  district  attorney. 
In  the  first  instance,  the  discretion  to  deter- 
mine whether  it  Is  necessary  in  the  detection 
of  crime,  or  tbe  prosecution  of  a  criminal  cnse, 
to  Incur  an  expense  charfrcahle  against  the 
county.  Any  such  claim,  however,  must  be 
preaanted  to  th«  board  of  supervisors  for  allow- 
ance, and  that  body  reviews  the  action  of  the 
district  attorney  and  determines  whether  the 
expense  was  a  necessary  one  and  acta  accord- 
ingly. And  as  the  board  of  supervisors  is  vested 
with  the  authority  to  determine  the  question 
whether  the  expense  was  necessary  or  not,  and 
in  the  tribunal  to  which  Is  committed  under  the 
County  Government  Act  the  Jorij«diction  to  su- 


perviae  the  aetloB  «f  the  district  attorney  In 
mcnrring  the  expense,  its  determinatiui  that 
it  was  a  proper  and  necessary  expense  Is  cw 

elusive."  Colusa  County  v.  De  Jamatt,  66  CaL 
376 ;  McFariand  v.  McCowen,  9S  Cal.  330,  33 
Pac  118;  McBride  t.  Newlin,  129  CaL  86.  61 
Pae.  077 :  County  of  Santa  Cruz  v.  HcPhenon, 
133  Cal.  282.  66  Pac.  674:  County  of  Alameda 
T.  fivers,  136  Gal  132.  68  Pac  476. 

We  regard  this  decision  as  conclusive  of 
the  questtcm  here.  The  district  attorney  act- 
ed under  express  authority  given  him  by  the 
statute,  and  the  board  of  supervisors  deter- 
mined that  the  expense  was  necessary.  Wo 
cannot  go  behind  the  finding  of  the  super- 
visors to  Inquire  whether  they  decided  right- 
ly or  wrongly.  We  have  nothing  before  us 
but  the  record  of  official  action  and  the  find- 
ings of  the  court  The  supervisors  might 
well  have  concluded  that  the  time  of  the  ex- 
pert given  as  a  witness  was  as  valuable  to 
him  as  the  time  given  to  his  examination  of 
the  specimens,  and  as  to  this  latter  Item  no 
objection  Is  made.  The  examination  of  tbe 
specimens  submitted  to  the  exx)ert  and  bis 
conclusion  upon  such  examination  would 
have  been  of  no  assistance  to  the  state  in 
the  trial  of  the  case  without  the  expert's 
presence  at  the  trlaL 

It  is  suggested  in  appellant's  reply  brief 
that  the  complaint  does  not  allege  that  an 
agreement  was  made  by  the  district  attor- 
ney to  pay  the  petitioner  for  his  services  in 
attending  as  a  witness  at  the  trial.  There 
is  no  direct  averment  of  such  agreement; 
but  the  claim  shows  on  its  face  that  the  ex- 
pendlture  was  "authorized  and  approved  by" 
the  district  attorney.  This  was  soflBdent  to 
meet  objection  for  the  claim  was  made  part 
of  the  complaint 

We  do  not  think  that  the  general  law  fix- 
ing the  fees  of  witnesses  ts  a  limltatton  npon 
tbe  power  glvm  the  district  attorney  and 
the  board  of  anpervisoTB  by  tbe  atatntes 
above  referred  ta 

Tile  judgment  Is  affirmed. 

We  eoncar:  HART,  J.;  BUBNBTT,  J. 


MULLIA      YE  PLANRT  BLDQ.  CO.  et  aL 
<Oiv.  165&) 

(District  Court  of  Appeal,  Second  District.  Cali- 
fornia.  Nov.  8,  1916.) 

1.  Appkai.  a»d  Ebbos  «=»770(1>— FAH-tmE  TO 
Appeab  and  Present  Bmks— Duty  of  Ap- 
pellate CoiTR'T— StATUTK. 
Where  respondent  makes  no  appearance  at 
the  hearing  had  on  an  appeal,  and  preeenU  no 
brief  in  opposition  to  that  filed  by  appellants,  no 
duty  devolves  upon  the  Appellate  Court  under 
Co(fe  Civ,  Proc.  §  953c,  to  search  the  record  for 
evidence  to  support  tbe  findings,  tbe  want  of 
which  is  a  ground  on  whleh  appallanta  asked  for 
reversaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  8104,  8106,  81OT;  Dec. 
Dig.  «=.770(l).l 
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2.  MASm    AITD    SBBTAZfT  «S»a02W— SUT* 

ANT'S  Nbouqbhoi:— BupomiBxuiT  or 
.   Mastkb— Statutk. 

Under  Civ.  Code,  fi  2338,  declaring  a  prin- 
cipal responsible  for  nis  agent's  oeghgence  in 
the  transaction  of  tbe  business  of  the  agency,  in- 
cludlne  wrongfal  acts  committed  by  the  agent 
In  aod  as  a  part  of  the  transaction  of  the  busi- 
ness, and  for  his  willful  omission  to  fulfill  the 
obligationa  of  the  principal,  a  bnilding  company 
which  furnished  an  automobile  to  its  superin- 
tendent of  construction  for  use  as  a  business 
car  in  carrying  out  its  instructicms  and  super- 
^tending  its  work  was  not  liable  to  the  owner 
of  the  taxlcab  into  which  the  superintendent 
negligently  ran  while  driving  a  friend  into  the 
city  from  a  country  club  after  having  driven 
earlier  in  the  evening  to  a  theater  in  the  city  and 
from  thence  to  the  club,  since  the  n^ligence 
of  a  servant,  where  he  la  not  actii^  within  the 
scope  of  hia  employment,  Is  not  attributable  to  ■ 
his  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1220;  Dec.  Dig.  «=> 
:102(6).1 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  A.  J.  Buckles,  Judge. 

Action  by  George  L.  MiUlia  againat  the 
Ye  Planry  Building  Company,  a  corporation, 
and  Hugh  Keenan.  From  a  judgment  for 
plaintiff,  aeCendanta  appeal.  Judgment  re- 
versed. 

Bupert  B.  TtUDbuU,  of  Pasadena,  for  ap- 
pellants. Campbell  &  Moore,  of  Los  Angeles, 
tor  respondent. 

SHAW,  J.  This  action  was  brought  to  re- 
cover  damages  alleged  to  have  been  incurred 
by  plalntUf  as  a  result  of  defendants*  negli- 
gence In  operating  an  automobile  wtaltdi  col- 
lided with  one  owned  the  former.  Defend- 
ants filed  separate  answers,  draylng  the  al- 
leged acts  of  negligence,  and,  In  addition  to 
Its  answer,  Te  Planry  Building  Company  fil- 
ed a  cross-complaint,  wherein  it  alleged  that, 
by  reason  of  plalntUTs  negligence  It  had  in- 
curred damages  therein  set  forth,  which  al- 
legations the  court  found  to  be  untrue.  The 
court  found  in  favor  of  plaintiff  upon  the 
Issues  tendered  In  the  complaint,  upon  which 
Judgment  went  for  plaintiff,  from  which  de- 
fendants, adopting  the  alternative  method  In 
presenting  the  record,  Qpi>eal. 

[1]  Respondent  made  no  appearance  at  the 
hearing  had  upon  the  appeal;  neither  has  he 
presented  any  brief  in  opposition  to  that  filed 
by  appellants.  Under  these  circiimstnnces, 
no  duty  devolves  upon  the  court  to  search  the 
record  for  evidence  to  support  the  findings 
(section  953c,  Code  CIt.  Proc.;  Thompson  t. 
Hamilton  Motor  Co.,  170  Cal.  737,  151  Pac. 
122;  Williams  v.  Tingey.  26  Cal.  App.  574, 
147  Pac.  684).  the  want  of  which  Is  one  of 
the  grounds  upon  n-hlch  appellants  ask  a 
reversal  of  the  Judgment 

It  appears  that  defendant  Keenan  was  em- 
ployed as  superintendent  of  construction  by 
Te  Planry  Building  Company,  which  fur- 
nished him  with  an  automobile.  Instructing 
him  to  use  It  as  a  business  car  to  carry  out 


the  company's  Instructions  In  superintending 
Its  work,  whteb  car,  when  not  so  used,  was 
to  be  In  a  garage  at  Keenan's  resld«ice. 
On  tbe  da7  In  question,  after  the  dose  <tf  Us 
work,  Keenan  drove  tbe  car  to  his  home,  and 
that  evenii^r  wltih  a  frloid,  drove  to  a  the- 
ater In  Lob  Angeles,  which  th^  left  at  about 
11:30  m.,  going  to  a  place  known  as  the 
Temon  Country  Club,  where  they  remained 
until  about  1:30  a.  m.  tbe  next  day.  On  their 
retnrn  to  tbe  city  and  while  proceeding  along 
tbe  right  side  of  an  unllghted  street  known 
as  Santa  Fe  avenue,  Keenan  operating  the 
car  with  the  lamps  burning,  his  car  ran  Into 
a  taxlcab  owned  by  plaintiff,  whid^  car  at 
the  time  was  not  running,  but  Btaadtng  near 
the  curb  line  of  tbe  street  fronting  in  the 
direction  that  Keeunn  was  running  his  car 
and  on  the  same  side  thereof.  It  bad  no  rear 
light  burning  to  Indicate  its  presence,  by  rea- 
son of  which  fact  Keenan  did  not  see  It  until 
so  near  that  he  was  unable  to  turn  or  stop 
his  automobile  so  as  to  avoid  the  collision. 

[2]  The  evidence  to  which  our  attention  Is 
directed  clearly  tends  to  show,  not  only  that 
plaintiff  was  negligent  in  leaving  his  car 
standing  In  an  unllghted  path  of  automobile 
travel  without  a  rear  light  or  other  warning 
to  Indicate  its  presence,  but  also  tends  to 
show  that  had  the  rear  light  been  burning 
the  collision  would  not  have  occurred.  Con- 
ceding, however,  that  the  collision  was  due 
to  Keenan's  negligence,  such  negligence  can- 
not be  Imputed  to  defendant  Ye  Planry 
Building  Company,  between  which  company 
and  Keenan  there  existed  the  relation  of 
master  and  servant  Section  2338;  Civil 
Code,  declares  that: 

'  "A  principal  is  responsible  to  third  p^-sons 
for  the  ncj:lisence  of  his  agent  in  the  transaction 
of  the  busincsa  of  the  agency,  including  wrongful 
acts  committed  by  such  agent  in  and  as  a  part  of 
the  transaction  of  such  business,  and  for  bis 
willful  omission  to  fulfill  tbe  obligations  of  the 
principal." 

In  Stephenson  r.  Bontfaem  Pacific  Co.,  88 
Cel.  558,  29  Pac.  234,  15  L.  B.  A.  47B,  27  Am. 
St  Rep.  223,  It  is  said: 

"Tbe  test  of  tbe  master's  responsibility  for  the 
act  of  his  servant  is.  whether  or  not  the  act 
was  done  la  the  prosecution  of  the  business  that 
the  servant  was  employed  by  the  master  to  do, 
or  in  the  execution  of  the  authority  given  by 
the  master,  and  for  tbe  purpose  of  performing 
what  the  master  has  directed." 

By  no  stretch  of  the  Imagination  can  the 
cnse  be  brought  within  the  rule  thus  laid 
down.  The  evidence  conclusively  shows  that 
nt  the  time  of  the  accident,  when  Keenan 
was  using  the  automobile,  he  was  doing  so 
contrary  to  the  Instructions  of  his  employer 
and  for  his  own  private  use  and  benefit  and 
pleasure,  not  at  the  time  being  engaged  in 
the  course  of  his  employment  or  in  the  per- 
formance of  any  duty  imiiosed  upon  him  by 
Ye  Planry  Building  Company,  his  codefend- 
ant  The  doctrine  that  the  negligence  of  a 
servant,  where  not  acting  within  the  scope 
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of  his  employment,  is  not  attributable  to  hla 
master,  is  fundamental  and  supported  by  au- 
tliorltles  too  numeroxis  to  call  for  mention. 
The  case  here  presented  Is  similar  to  that  of 
Brancli  r.  International  ds  G.  M.  B.  Co..  92 
Tex.  288,  47  S.  W.  974,  71  Am.  St  Beik.  844, 
where  It  Is  said: 

"If  a  railroad  company  intrusts  the  care  of 
its  hand  car  to  its  section  foreman,  it  does  not 
thereby  become  liable  for  an  injury  to  a  person 
at  a  public  crossing,  caused  by  a  collision  with 
such  hand  car  through  the  negligence  of  such 
foreman  while  operating  the  car  upon  his  pri- 
vate business,  not  in  the  line  o£  the  operation  of 
the  railroad,  nor  in  the  performance  of  a  duty 
to  the  company,  and  in  notation  of  its  orders." 

In  Lots  T.  Hanlon,  217  Pa.  330.  66  Atl.  525, 
10  L.  B.  A.  (N.  S.)  202.  118  Am.  St  Rep.  022, 
10  Ann.  Cas.  781,  It  ia  said  (quoting  from  the 
syllabus): 

"The  owner  of  an  aut<Hnobile  is  not,  where  tiie 
person  in  charge  was  not  using  it  in  the  course 
of  his  employment  and  in  the  owner's  business, 
answerable  for  injuries  inflicted  by  it  on  a  per- 
son on  the  highway." 

To  the  same  effect  is  Stewart  y.  Baruch, 
103  App.  DlT.  677,  03  N.  Y.  Supp.  161,  and 
Reynolds  v.  Buck,  127  Iowa,  601,  103  N.  W. 
946. 

Clearly  the  judgment  must  be  and  Is  re- 
versed. 

We  concur:  GONRBY.  P.  J. ;  JAMBS,  J. 


DEEBLB  T.  EXCHANGE  NAT.  BANK. 
(Civ.  1804.) 

(District  Court  of  Appeal.  Second  District, 
.    California.  Nov.  8, 1016.) 

ASSIOFIfENTB  4=973  —  ObDBB  TO  COIXBOTIKa 
AgBNT— LlABILITT. 

Where  plaintiff's  debtor  was  the  owner  of 
certain  land  contracts,  upon  which  amounts 
became  due  from  the  purchasers  each  month,  and 
such  contracts  and  the  payments  made  there- 
under were  in  the  poseession  of  defendant  bank 
for  the  use  of  the  debtor,  and  the  debtor  in 
writing  directed  the  bank  to  set  aside  20  per 
cent,  of  the  money  received  from  the  first  40 
acres  and  to  pay  plaintiff  his  share  of  one-third 
of  such  percentage  until  $1,460  should  be  paid, 
which  direction  the  bank  approved,  the  bank  as 
the  debtor's  agent,  while  liable  to  plaintiff  for 
bis  propOTtion  of  the  money  actually  received, 
was  not  bound  to  retain  the  contracts  in  its 
possession  until  enough  had  been  collected  to  sat- 
isfy plaintiff's  claim,  and  where  it  delivered  the 
contracts  to  its  principal  before  cc^ecting  suffi- 
cient to  satiafy  plaintiff's  daim  was  not  fur- 
ther liable  to  plaintiff. 

CEd.  Note.— For  other  eases,  see  Assignments, 
Cent.  Dig.  i§  130-142;  DecTDig.  «=>m] 

Appeal  firom  Supulor  Court  Los  Angeles 
Countr;  John  M.  York,  Judge. 

Action  by  Thomas  J.  Deeble  against  tbe 
Exdiange  National  Bank.  Judgment  of  dis- 
missal on  sustaining  a  demurrer  to  the  com- 
plaint, and  plaintiff  aiq>eals.  Affirmed. 

T.  D.  Orerfleld,  of  Oatman,  Ariz.,  and  I.  O. 
Louts  and  Alfred  E.  Dennis,  both  of  Los  An- 
geles, for  appellant.  Eugene  C  Gampbell, 
of  Long  Ben(di,  for  respondent 


JAMES,  J.  A  demurrer  in  which  special 
and  general  grounds  were  assigned  was  sus* 
tained  to  the  tlilrd  amended  complaint  of  the 
plaintiff  without  leave  to  amend,  and  judg-  - 
ment  of  dismissal  followed,  from  which  tills 
appeal  was  taken.  It  Is  recited  in  that  judg- 
ment that  plaintiff's  attorneys  stated  to  the 
court  that  they  did  not  desire  to  further 
amend,  and  no  question  is  made  as  to  that 
part  of  the  order  which  d«iled  leave  to 
amend  the  pleading.  The  question  argued  Is 
as  to  whether  the  complaint  contained  a 
statement  of  facts  suffldent  to  constitute  a 
cause  of  action  against  defendant  It  was 
first  therein  alleged  that  on  the  Ist  day  of 
July,  1013,  one  J.  W.  Young  was  the  owner 
of  certain  written  contracts  for  the  sale  of 
real  property,  upon  whldi  contracts  amounts 
became  due  and  payable  each  month  from 
the  purchasers;  that  the  total  amount  of 
money  due  under  sach  contracts  was  in  ex- 
cess of  ¥80,000.  The  cffnplalnt  tbea  alleged: 

"That  said  contracts  and  payments  made  un- 
der and  pursuant  thereto  were  at  all  the  times 
aforesaid  in  the  possession  of  and  hdd  by  the 
defendant  corporation  to  and  for  the  use  ud 
order  ot  said  J.  W.  Young. 

"That  on  or  about  July  1,  1913,  said  J.  W. 
Young  owed  plaintiff  the  sum  of  fourteen  hun- 
dred and  sixty  ttL460)  dollars  for  labor  and 
services  performed  for  said  J.  W.  Young  during 
a  period  of  one  year  next  preceding  said  date, 
at  his  special  instance  and  request. 

"That  plaintiff  and  said  J.  W.  Young  on  or 
aboQt  the  said  Ist  day  of  July,  1913,  entered 
into  an  agreement  whereby  said  plalntiif  accept- 
ed in  full  payment  for  said  indebtedness  <rf  four- 
teen hundred  and  sixty  ($1,460)  dollars  from 
said  J.  W.  Young  an  order  and  assignment  <A 
certain  moneys  in  the  sum  of  fourteen  hundred 
and  sixty  ($1,460)  dollars  due  on  contracts  for 
the  sale  of  lots  In  Industrial  White  City  Tnet, 
Long  Beach,  owned  by  said  J.  W,  Young  and 
held  by  defendant  for  coUectfon  toe  said  J.  W. 
Young. 

•  "That  on  or  about  the  Ist  day  of  July,  1913. 
within  the  county  of  Im  Angeles,  state  of  Cali- 
fornia, the  said  J.  W.  Young,  pursuant  to  said 
agreement  with  plaintiff  set  out  in  paragraph  IV 
herein,  executed  to  the  defendant  corporation  a 
certain  writing  in  words  and  figures  hereinafter 
set  f<^h.  That  the  defendant  corporation  ac- 
c^ted  the  terms  of  the  said  writing  and  there- 
after on  or  about  the  same  day  defendant  de- 
livered the  same  to  the  plaintiff  and  at  the 
same  time  and  place  entered  into  an  oral  agree- 
ment vritb  plaintiff  that  defendant  iu  consid- 
eration of  plaintiff  releasing  said  J.  W.  Young 
from  payment  of  the  said  fourteen  hundred  ana 
sixty  ($1,460)  dollars,  would  keep  and  retain 
the  aforesaid  contracts  in  Its  possesraon  for  a 
period  of  time  sufficient  to  enable  it  to  pay 
plaintiff  the  total  sum  of  fourteen  hundred  and 
sixty  (^460)  dcrflars  from  moneys  It  might  re- 
ceive under  and  parsnant  to  the  afmsaU  con- 
tracts, and  would  pay  the  said  sum  of  fourtera 
hundred  and  sixty  ($1,460)  dollars  to  plaintiff 
as  so  collected  monthly.  Tliat  the  aforesaid 
writing  is  in  words  and  figures  as  follows,  to 
wit: 

"  Tiong  Beach,  Cal..  July  1,  1913. 
'"Mr.  C.  H.  Wiley,  c/o  Exchange  National 
Bank,  Long  Beadi.  California— Dear  Sir:  I 
hereto  instruct  yon  to  set  adde  twenty  0!O%) 
per  cent,  of  all  moneys  received  on  tiie  first 
forty  (40)  acres  of  Industrial  White  City  from 
this  date,  and  to  pay  to  T.  J.  Deeble  his  share 
of  one-third  of  said  20%  set  aside  as  above 
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stated  paid  until  the  amoont  fburteen  hun- 
dred and  dxty  ($1,400)  didlan  ihall  bare  been 
paid.  Said  parmenta  are  to  be  made  to  the 
■aid  Mr.  Deeble  every  thirtr  (8(0  days. 

"  'Tours  truly,  J.  W.  Toudk. 

'"Copy  filed  with  u  thia  bt  day  of  July, 
1918,  and  approred  by  ai>    Ohas.  A.  Wiley. 

**  "W.  J.  Gardiner.' 
"Tbht  at  all  times  herein  mentioned  the  said 
Charles  A.  Wiley  (mentioned  as  C.  H.  Wiley 
and  Ghai,  A.  Wil^  In  the  aforesaid  writing) 
and  W.  J.  Gardiner,  and  each  of  them,  were 
officers  and  agents  of  defendant  corporation  and 
were  acting  as  officers  and  agents  of  defendant 
corporation  at  tlko  time  they  and  each  of  them 
^ced  their  slgnatores  oa  the  aforesaid  writ- 
It  was  then  alleged  on  Information  and  be- 
lief that  the  defendant  had  received  during 
the  months  of  July  and  August.  191S,  mon- 
eys due  on  said  contracts  amounting  to  the 
sum  of  $1,900,  and  that  during  said  months 
"defendant  corporation  paid  to  plaintiif  un- 
der and  pursuant  to  the  terms  of  the  afore- 
said writing  and  oral  agreement  with  said 
plaintiff  the  sum  of  $130.05."  It  was  further 
alleged  on  information  and  belief  that  on  or 
about  the  Slst  day  of  August,  1913,  the  de- 
fendant "disposed  of,  transferred  and  dellT- 
ered  to"  J.  W.  Young  all  of  the  contracts,  to- 
gether with  moneys  theretofore  paid  to  de- 
fendant and  then  in  possession  of  the  de- 
fendant ;  that  from  that  time  on  the  defend- 
ant was  unable  and  refused  to  pay  to  the 
plalntUT  any  of  the  money  becoming  due  un- 
der such  contract  The  prayer  was  for  Jndg- 
mrat  in  the  sum  of  $1,329.96. 

The  contention  of  plalntUt  is  that  upon  the 
glTtng  of  the  written  dlrecti<m  signed  by 
Young  to  the  bank,  the  bank  became  obli- 
gated to  retain  in  Its  possesidon  the  contract 
ontU  an  amonnt  Buffici«at  had  been  collected 
to  satisfy  the  debt  due  from  Young  to  the 
plaintiff.  The  difficulty  with  this  position  Is 
that  the  bank  was  in  nowise  a  debtor  to 
Yooi^.  It  was  acting  m«*ely  aa  Young's 
agent,  and  the  written  direction  glren  to  it 
constituted  no  assignment  of  amounts  due 
from  the  purchasers  of  the  laud.  The  effect 
of  the  arrangement,  as  we  read  the  allega- 
tions of  the  complaint,  was  only  that  so  long 
aa  the  bank  continued  to  act  as  collector  for 
Young  it  would  pay  over  to  the  plalntUT,  out 
of  the  proceeds  of  the  contracts  in  its  hands, 
the  amounts  directed  to  be  paid  by  Young. 
The  contract  holders,  debtors  of  Young,  would 
have  been  in  no  way  estopped  from  paying 
the  money  due  from  them  directly  to  their 
creditor.  Under  the  facta  shown  there  could 
have  been  no  release  of  the  principal  debt 
worked  by  the  glrlng  of  the  order  by  Young 
directing  his  agent  to  pay  to  his  creditor,  the 
plaintiff,  enough  money,  if  such  was  collect- 
ed, to  satisfy  the  iebt.  No  doubt,  as  to  the 
money  actually  collected  by  the  bank,  plain- 
tiff was  given  the  right  to  claim  such  a  pro- 
portion as  it  was  agreed  should  be  paid 
therefrom,  and  to  that  extent  the  order  might 
perhaps  be  said  to  work  an  equitable  assign- 
ment in  favor  of  plaintiff  of  the  right  to  take 


that  money.  The  contracts,  as  it  appears, 
were  held  by  the  bank  without  any  interest 
given  to  the  defendant  therein  and  were  Iwld 
subject  to  the  right  of  Yoong  to  retake  them 
Into  his  own  possession  upon  donand.  We 
think  that  the  conrt's  ruling  on  the  demurrer 
was  correct,  and  that  the  Judgment  should 
be  affirmed. 
The  Judgment  la  affirmed. 

We  concur:  OONBBY,  P.  J. ;  SHAW,  J. 


COLU&A  &  H.  R.  CO.  V.  SUPERIOR  COURT 
or  OLDNN  COUNTY  et  aL 
(Civ.  1414.) 

(District  Coart  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct  81,  1916.  Modification 
of  Opinion,  Not.  28,  1916.) 

1.  BWHBnT  DOKAXn  «ES>24&— JUDOMBNT— Gn- 
FOBCKHBNT. 

Code  Civ.  Proc  1 12S1,  providing  that  plain- 
tiff in  condemnation  proceedings  "must  within 
30  days  after  final  Judgment  pay"  the  damages 
assessed,  refers  to  the  preliminanr  Judgment  en- 
tered in  the  superior  court,  and  not  to  the  final 
determinatum  of  the  ease  uinn  appeal. 

LEd.  Note.— SV>r  other  cases,  see  Bmlnent  Do- 
main, Gent.  Dig.  |  687;  Dee.  Dig.  «s^i4S.] 

2.  EUINSRT  DOICAJN  «=>249  —  EXXOUTIOlf  — 

Under  Code  Civ.  Proe.  I  1262,  ];)roTiding 
that  ezecutioD  may  issue  in  condemnation  caaes 
as  In  dvil  cases  if  the  damages  be  not  paid  or 
deposited  within  30  da^s  after  final  Judgment, 
execution  may  ordinanly  issue  80  days  aftiT 
Judgment  in  the  superior  court. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  I  646;  Dee.  Dig.  «s>249.] 

8.  BunnBHT  Doium  «=a268— JunaioERiv-Br- 

FBCT. 

A  Judgment  in  condenmatlon  proceedings 
where  plaintiff  may  elect  to  abandon  the  pro- 
ceedings within  30  days  thereafter  under  Code 
Civ.  Proc.  f  1266a,  is  not  a  money  judgment 
within  section  942,  provi(Ung  that  appeals  there- 
from do  not  stay  execution  unless  an  undertak- 
ing be  given,  etc. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  672;  Dec.  Dig.  <^26a] 

4.  EUINKNT   DOUAIN  ^=>258— APPBAI^TAT 

OF  JnnaifEHT. 
An  appeal  by  plaintiff  from  a  judgment  in 
condemnation  proceedings  taken  within  80  days 
and  while  it  could  still  elect  to  abandon  the 
proceedinKB  under  Code  Olv.  Proc.  |  1256a, 
stays  furtoer  proceedings  on  the  Judgment  pend- 
ing its  final  determinatlott  on  app^, 

[EA,  Note.— F(Hr  other  cases,  sea  EmliwBt  Do- 
main. Cent.  Dig.  I  672;  Dec.  Dig.  «=»268.1 

Petltlrai  Cor  a  supersedeaB  writ  by  the 
Colusa  >  ft  Hamilton  Railroad  Com^pany 
against  the  Superior  Court  of  Qlenn  County, 
Wm.  M.  Finch,  Judge  therectf,  and  Charles  K 
Glenn.  Writ  denied.  On  rehearing,  writ 
Issued. 

See,  also,  26  Cal.  App.  807,  144  Pac.  993. 

Frank  Freeman  and  George  B,  Freeman, 
both  of  Willow,  for  petitioner.  Charles  L. 
Donohoe  and  W.  T.  Belien,  both  of  Willow, 
for  respondents.  T.  T.  C.  Gregory,  of  San 
Francisco,  Meredith,  Landis  &  Chester,  of 
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Sacramento,  Frank  H.  Sbort.  o£  Fresno,  and 
Bdward  F.  Treadwell,  of  San  FrandscOk  amid 

BURNinrr,  J.  in  the  above-entitled  cause 
a  rehearing  was  ordered  by  this  court  The 
facts  may  be  stated  as  foUows:  Petitioner 
Is  a  railroad  corporation,  and  as  such  it 
brought  in  the  superior  court  of  Glenn  county 
a  suit  In  eminent  domain  to  secure  a  right 
of  way  over  respondent's  land.  With  the 
assistance  of  a  Jury,  a  trial  was  had  on  April 
26,  1915,  which  resulted  in  a  verdict  award- 
ing plaintiff  (petitioner  herein)  the  12.18  acres 
sought  to  be  condemned,  fixing  the  value  of 
said  land  at  the  sum  of  $2,801.40.  and  assess- 
ing the  damages,  by  reason  of  severance  to 
that  portion  of  the  land  of  defendant  not 
taken,  at  the  sum  of  $14,130,  making  a  total 
of  $16,031.40  damages.  Thereafter,  on  June 
S,  1916,  the  Honorable  Wm.  M.  Finch,  Judge 
of  said  superior  court,  made  and  entered  a 
Judgment  adopting  said  verdict  and  contain- 
ing the  usual  formal  recitals,  and  also  cer- 
tain stipnlatims  of  the  parties  as  to  bow  the 
road  should  be  conatracted  and  oondndlng 
as  follows: 

"It  is  further  ordered,  adjadged,  and  decreed 
that  upon  the  payment  ot  the  said  sum  of 
$2,801.40  and  the  said  sum  of  $14,130,  to  wit, 
the  sum  of  $16,981.40  assessed,  the  plaintiff 
shall  be  entitled  to  a  fiual  order  ot  condemnation 
which  shall  describe  the  property  condemned 
and  the  purpose  of  such  coDaemnation,  which 
property  shall  be  aa  described  in  the  complaint 
herein,  and  which  purpose  shall  be  as  stated  In 
the  complaint  berem,  and  that  said  railroad  on 
said  right  of  way  shall  be  constructed  in  the 
manner  prescribe  in  this  decree,  and  the  said 
property  hereinafter  described  is  hereby  taken 
as  a  public  use  for  the  purposes  described  and 
set  forth  in  the  complaint,  reference  to  which 
is  hereby  made,  upon  the  said  paymsnt  of  the 
said  total  sum  being  mad^"* 

And  then  followed  a  description  of  the 
land  condemned.  On  June  11th  the  plaintiff 
filed  with  the  clerk  of  said  court  a  notice  of 
appeal,  and  on  June  16th  said  plaintiff  filed 
a  proper  undertaking  for  costs  on  appeal. 
The  petition  for  sapersedeas  herein  alleged: 

"That  notwithstanding  the  said  perfecting  of 
said  appeal  •  •  •  defendant  has  applied  to 
the  superior  court  of  the  state  of  California  in 
and  for  the  county  of  Glenn,  and  Bon.  Wm.  M. 
£1ncb.  Judge  of  said  court,  for  an  order  direct- 
ing and  compelling  the  clerk  ot  said  superior 
court  to  Issue  an  execution  In  said  action  on 
said  Jodgment  for  the  said  sum  of  $16,931.40 
and  coats  of  suit,  and  the  said  superior  court 
and  the  said  judge  thereof  has  entertained  said 
motion  and  said  application  and  threatens  to 
grant  the  same  and  order  aaid  derk  ct  said 
court  to  issue  said  execution,  to  the  end  that  It 
may  be  levied  upon  the  property  of  your  peti- 
tioner, the  plaintiff  in  the  above-entitled  ac- 
tion, and  the  said  defendant  is  not  entitled  to 
such  order  or  such  execution,  and  your  petition- 
er is  entitled  to  a  writ  of  supersedeas,  for  the 
reason  that  the  appeal  token  from  said  judg- 
ment has  suspended  said  judgment  and  the  ju- 
iisdiction  of  said  superior  court;  •  •  •  and 
i»«id  Judgment  has  by  reason  of  fioid  auponl  been 
stayed  until  after  the  final  determination  of 
said  appeal;  •  *  •  that  your  petitioner,  the 
plaiotm  in  the  above-entitled  action,  has  not 
taken  possession  of  the  land  involved  in  said 
aetl<m  or  any  portion  thereof  and  has  not  made 


and  is  not  now  making  any  attempt  to  take  poa> 
session  of  said  land." 

In  the  opinion  hereinbefore  filed,  for  rea- 
BOOS  therein  stated,  an  order  was  directed 
denying  the  writ  The  deaden  was  based 
largely  upon  our  conception  ot  what  bad  been 
held  by  our  Supreme  Ooort  In  certain  cases 
to  which  attention  was  directed.  The  ftinda- 
mental  principles  leading  to  the  conclusion 
which  we  readied  are  manifestly  that  the 
Judgment  rendered  In  ^  superior  oonrt  la 
"a  money  Judgm^'  In  the  tense  of  secttcn 
9^  of  the  CkMte  ot  OMl  Procedure,  and  that 
8u<^  Jndgmoit  Is  the  "final  Judgment"  con.' 
tttnplated  by  section  1^1  of  said  Code. 

We  venture  to  consider  again  the  various 
dedslonB  dted  and  to  endeavor  to  clear  up 
what  seems  to  be  a  somewhat  complicated 
situation.  !n  doing  so,  we  shall  not  attonpt  to 
segregate  flieae  dedshms  as  they  bear  more 
directly  upon  one  or  the  other  of  these  propo- 
sitions, but  It  will  be  more  amvenlent  to  view 
them  rather  Indiscriminately  as  they  relate 
to  one  or  both  of  these  principles. 

At  the  outset.  It  may  be  said  that  ot  course 
there  is  no  contenU<ni  that  the  Judgment  has 
become  final  In  the  sense  of  a  '^nal  conclu- 
sion of  the  Utigatlon."  It  Is  admUted  by 
both  parties  that,  as  said  in  OlUmore  v.  Amer* 
lean  0.  L  Ga.  65  CaL  6S,  2  Fac  8S2: 

"Until  litigation  on  the  merits  is  ended,  Ihere 
is  no  finality  to  the  judgment,  In  the  sense  of  a 
final  determination  of  the  rights  of  the  parties, 
although  it  may  have  become  final  for  the  pur- 
pose of  an  appeal  from  it." 

It  Is,  though,  claimed  by  req;>oadent  that 
section  1261  ot  the  Code  of  Civil  Procedure, 
providing  that  "the  plaintiff  must  within  thir- 
ty days  after  final  Judgment  pay  the  sum  of 
money  assessed,"  does  not  refer  to  the  end  of 
litigation,  but  to  the  Judgment  as  entered 
or  rendered  In  the  superior  court,  and,  of 
course,  It  Is  contended  that  this  Judgment  Is 
one  directing  "the  payment  of  money"  in  the 
sense  of  sectltMi  942  of  said  Code.  If  It  were 
res  Integra,  I  should  be  Inclined  to  the  con- 
clusion that  said  expression  used  In  said  sec* 
tlon  1251,  "after  final  judgment"  has  the  same 
signification  aa  "after  judgment  becomes 
final."  The  peculiar  form  of  expression,  the 
definite  article  "tiie"  being  omitted  before 
the  word  "final"  is  a  significant  drcomstance 
In  this  connection.  Respondent's  Interpreta- 
tion would  bo  more  persuasive  If  the  Legis- 
lature had  provided  that  the  money  should 
be  paid  within  thirty  days  **after  the  final 
Judgment." 

Again,  the  use  of  the  term  "final"  is  of 
great  Importance.  Why  should  the  word  be 
used  at  all  if  it  was  intended  to  make  the 
Judgment  of  the  superior  court  the  initial 
point  for  computation  of  the  time?  Is  it  not 
fair  to  say  that,  If  such  had  been  the  inten- 
tion, it  would  have  been  provided  that  the 
money  should  be  paid  within  80  days  "after 
Judgment"  or  "after  the  Judgment"  or  "after 
Jndgmoit  In  the  superior  court"?  Any  of 
these  expressions  or  equivalent  ones  would 
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have  i^ced  the  oaattw  beyond  quesUon,  and 
it  seems  hardly  credible  that  the  deliberate 
use  of  the  quallfylns  term  "final"  was  not 
for  the  purpose  of  postponing  the  dedared 
effect  of  the  Judgment  until  finality  had  at- 
tached to  It 

Again,  according  to  a  cardinal  rule  of  con- 
itmctlon,  the  section  should  be  considered,  If 
possible,  so  as  to  harmonize  with  other  pro- 
visions of  the  law.  If  a  certain  interpreta- 
tion leads  to  unreasonable  or  absurd  results, 
it  shonld,  of  course,  be  regarded  with  sus- 
picion and  distrust  *  Section  1265a  of  said 
Code  provides  that: 

"  *  •  *  Failure  to  comply  with  section 
1251  of  this  Code  sball  constitute  an  Implied 
abasdooment  of  the  proceedinK.  Upon  sacb 
abandonment,  express  or  implied,  on  motion  of 
•defendant,  a  judgment  shall  be  entered  dismiss- 
ing the  proceeding  and  awarding  the  defendant 
his  costs  and  disbursements,  wbicb  shall  include 
all  necessary  expenses  incurred  in  preparing  for 
trial  and  reaaonabla  attorney  fees. 

If  section  1251  requires  plalntlfiC  to  pay  the 
money  within  30  days  after  Judgment  Is  en- 
tered upon  the  verdict  unless  he  does  so, 
of  course,  he  has  failed  to  comply  with  said 
section,  and  the  action  may  be  dismissed, 
notwithstanding  the  Code  gives  a  party  00 
days  within  which  to  appeal.  If  be  appealed 
the  next  day  after  the  Judgment  or  moved  for 
a  new  trial.  It  would  avail  him  nothing,  since 
there  could  be  no  determinflition  of  either 
proceeding  within  said  time.  Bven  If  a  mo- 
tion for  a  new  trial  ^ere  made,  heard,  and 
granted  within  said  30  days,  it  would  not 
operate  to  vacate  the  Judgment  until  the  ex- 
piration of  the  60  days  allowed  defendant  to 
appeal  from  the  order.  Fierce  v.  Blrkholm, 
110  Cal.  069,  43  Pac.  205. 

In  the  meantime,  If  he  has  not  paid  the 
money  within  said  30  days,  there  is  an  im- 
plied abandonment  of  the  action,  and  the 
whole  proceeding  may  be  dismissed.  The 
only  alternative  would  se^  to  be  the  pay- 
ment of  the  money,  no  matter  how  excessive 
the  amount  or  erroneous  the  Judgment  But 
If  he  pays  the  amount  awarded,  and  It  is 
accepted  by  the  defendant,  the  Judgment 
would  be  satisfied  and  the  proceedings  are  at 
an  end. 

It  may  be  that  plaintiff  could  prevent  this 
result  by  giving  an  undertaking  to  stay  ex- 
ecuticffi.  Even  this,  however,  la  doubtful, 
as  the  statute  unqualifiedly  piovldeB  that  the 
failure  to  pay  the  sum  of  money  assessed 
within  the  time  prescribed  "shall  constitute 
an  implied  abandonment  of  the  proceeding." 
The  saving  of  an  undertaking  la  obviously 
not  the  payment  of  the  money,  and,  although 
it  would  stay  the  execution  of  the  money 
Judgment,  It  would  not  render  the  failure  to 
pay  the  money  within  the  prescribed  time  any 
the  less  "an  Implied  abandonment  of  the  pro- 
ceeding." At  any  rate  It  Is  manifest  that 
the  Interpretation  insisted  upon  by  respond- 
ent might  greatly  hamper,  if  not  defeat,  the 
remedy  by  appeal  or  motion  for  a  new  trlaL 

Again  In  section  1254,  where  the  Leglala- 
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ture  had  in  mind  the  Judgment  as  rendered 
in  the  superior  court,  it  is  interesting  to  no- 
tice the  nomenclature  used.  Therein  it  is 
provided: 

"At  any  time  after  trial  and  judgment  enter- 
ed or  pending  an  appeal  *   *   *   to  the  Su- 

Ereme  Ctourt,  whenever  •   •   •   plaintiff  shall 
ave  paid  into  court,  tor  the  defendant,  the  full 
amount  of  the  judgmmt,  and  such  further  sum 

•  *  *  the  court  •  •  •  may  »  •  •  au- 
thorize the  plaintiff  *  *  *  to  take  possession 
of  and  use  the  property  during  the  pendency^  of 
and  until  the  Anal  oondution  of  t\t  Ittifromii. 

•  *  *  The  defendant,  who  is  entitled  to  the 
money  paid  into  court  upon  any  judgment, 
shall  be  entitled  to  *  *  *  recdve  die  asme 

•  •  •  upon  obtaining  an  order  ther^r 
from  the  court.  It  shaQ  be  the  duty  of  the 
court  •  •  *  upon  application  •  •  •  by 
such  defendant,  to  order  and  direct  that  the 
money  so  paid  into  court  tot  him  be  ddlvered 
to  him  upon  his  fittng  a  satisfaction  of  the  i»dg- 
ment,"  etc. 

It  is  the  i«dffmm$  or  judgmeiU  roidered 
in  the  superior  court  not  final  fudffment,  aa 
In  the  previous  quotatlim.  Herein  is  also 
reference  to  an  appeal  and  the  final  oonctu- 
Hon  of  the  Utigatitm.  Such  cantingenor,  we 
may  reasonably  conclude,  was  also  In  the  mind 
of  the  Legislature  when  It  used  the  termi- 
nology "final  Judgment*  in  said  secUm  1251, 
and  that  It  contemplated  "the  final  conclusion 
of  the  litlgatitHi."  However,  it  has  been  de- 
cided otherwise  by  the  Supreme  Court  as 
we  shall  presently  see,  and  we  are  bound  by 
that  decision. 

Moreover,  it  Is  not  proper  to  say  that  the 
Judgment  under  consideration  Is  one  direct- 
ing the  payment  of  money.  It  Is  rather  an 
adjudication  that  upon  payment  of  a  certain 
sum  plaintUI  may  acquire  the  property.  It 
did  not  vest  the  titie  to  the  money  in  defend- 
ant nor  the  real  property  in  plaintiff.  It  Is 
rather  a  conditional  award  to  plaintiff  upon 
the  payment  of  a  certain  price  for  the  land. 
It  cannot  be  fairly  construed  as  creating  or 
evidencing  a  present  and  unqualified  obliga- 
tion to  pay  any  sum  of  mcmey.  When  said 
Judgment  was  rendered,  plaintiff  had  the 
right  to  decline  to  take  the  land  at  the  price 
fixed.  No  doubt  the  payment  was  purposely 
made  contingent  in  view  of  the  further  pro- 
ceedings that  were  open  to  the  parties.  Thus 
it  is  provided  In  section  1256a  tiiat: 

"Plaintiff  may  abandon  the  proceedbua  at 
any  time  after  flliiw  tihe  cwnplalnt  and  before 
the  flxpiratioo  of  tfurty  daya  after  final  judg- 
ment, by  serving  on  defendant  and  filing  in 
court  a  written  notice  of  such  abandonment." 

It  Is  therefore  pUiin  that  plaintiff  was  not  * 
"required  to  perform  the  directions  of  the 
Judgment"  at  the  time  it  was  rendered.  It 
could  not,  therefore,  .be  enforced  by  a  writ 
of  execution,  and  it.  has  bew  held  ;that  said 
section  942  applies  only  to  a  Judgment  which 
directs  the  payment  of  a  specific  amount  of 
money  and  which  can  be  directly  enforced  by 
a  writ  of  execution.  Estate  of  Schedel,  68 
Cal.  241,  10  Pac.  334;  Born  v.  Horstmanu. 
80  Gal.  462,  22  Pac.  169.  338,  6  L.  R.  B.  577: 
Pennie  v.  Superior  Ooort  89  GaL  31,  26  Pac. 
617;   McCallion  v.  Hibemia  Sav.  &  Loan 
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Soc.,-  98  Cal.  442,  38  Pac.  329 ;  Ereling  T. 
Ki-ellDg,  116  Cal.  458,  48  Pac.  383;  Owens  v. 
Pomona  Land  Co..  124  Oal.  8S1,  57  Pac.  Tl; 
Jx>s  Angeles  v.  Pamtaw,  182  Gal.  840,  64 
Pac.  477. 

We  may  now  take  up  the  leading  autbor- 
itles  cited  petltlcmer  and  respondent  as 
relating  directly  to  tbe  two  proposltlona 
aforesaid. 

In  Becaoa  785  &A  Ed.)  ot  Lewis  <m  End* 
nent  Domain  ft  is  said  as  to  tbe  character  of 
the  Judgment: 

"Some  cases  hold  that  it  Is  proper  to  render 
a  personal  judgment  upon  tbe  verdict  of  a  jury 
in  condemnation  cases,  and  to  award  execution, 
the  same  as  in  common-law  suits.  If  the  statute 
is  so  far  silent  u^on  the  subject  as  to  leave  the 
matter  open  for  judicial  construction,  then  the 
proper  judgment  to  be  entered  will  depend  upon 
the  following  consideratiws:  If  the  possession 
baa  already  been  taken  of  tbe  property,  either 
bj  consent  or  otherwise,  or  If  the  property  has 
already  been  taken  by  virtue  of  an  iiwtrument 
of  appropriation,  as  it  may  be  in  some  states, 
before  tbe  compensation  Is  paid,  then  a  personal 
judgment  with  all  its  incidents  may  properly  be 
entered.  But,  if  the  property  has  not  been  en- 
tered  upon  and  cannot  be  until  compensation  Is 
made,  and  the  effect  ot  the  proceedings  Is  to  fix 
a  price  at  which  the  petitioner  can  take  the 
pn^rty  if  it  dects  so  to  do.  then  a  personal 
judgment  is  improper  and  should  not  be  en- 
tered." 

And  in  section  955  the  same  learned  au- 
thor saj-s: 

"The  weight  of  authority  undoubtedly  is  that, 
In  the  alienee  of  statutory  provisions  on  the 

auestion,  the  effect  of  DroceedingB  for  condemna- 
ion  Is  simply  to  fix  the  price  at  which  the  par- 
ty condemning  can  take  the  property  sought, 
and  that  even  after  confirmation  or  judgment 
tbe  purpose  of  taking  the  propcrtr  may  be  aban- 
doned wihont  Incurnng  any  llBbillty  pay  tlie 
damages  awarded." 

A  large  number  of  cases  bearing  upon  the 
text  is  reviewed  and  an  extmded  quotatton 
made  from  the  o^nlon  ot  Chief  Justice 
Beasley  of  the  Oonrt  of  Erroni  and  Appeals 
of  New  Jersey  in  the  case  of  CNeill  t.  Free- 
holders of  Huds<n,  41  N.  J.  Law,  161,  eoa- 
clnding  witb  the  declaration  that : 

•Hie  legal  rffect  of"  the  proceedings  for  con- 
demnation "should  be  held  that  they  compel 
the  landowner  to  offer  the  public  tbe  required 
land  at  tbe  ascertained  price,  and  that  when 
saeh  price  (las  been  finally  ascertained,  the 
public  has  a'  reasonable  time  within  which  to 
make  an  election  either  to  accmt  or  reject  the 
offer." 

Judge  Beasley'a  language  applies  to  the 
situation  here.  Until  30  days  after  "final 
jndgment"  such  election  may  be  exercised, 
and  until  the  explratttm  of  said  period  the 
judgment  does  not  oper&te  as  conclnsive  evi- 
dence of  an  unconditional  or  absolute  obli- 
gation to  pay  the  amount  assessed.  It  would 
seem,  therefore,  that  until  said  period  had 
expired  It  could  not  be  regarded  as  a  "per- 
sonal Judgment"  wltti  all  its  incidents.  It 
is  at  least  clear  that  at  the  time  said  appeal 
was  taken  no  ezecnthm  could  Issue  on  said 
judgment,  and  it  could  be  regarded  as  simply 
"fixing  the  price  at  which  the  condemning 
party  could  take  the  land." 

We  proceed  to  other  cftatlcau.  In  GaUfor^. 
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nia  Southern  Railroad  Company  t.  Sontlurn 
Pacific  Railroad  Company,  67  Oal.  60.  7  Pac. 
123,  it  Is  said: 

'The  judgment  based  in  part  on  the  assess- 
ment of  damages,  and  adjudicating  tliat  the  use 
Is  public,  and  the  taking  necessary,  etc.,  is  the 
'final  judgment'  from  which  an  appeal  may  be 
taken.  The  sum  of  money  assessed  must  be 
paid  within  thirty  days  after  'final  judgmenL' 
Code  Civ.  Proc.  f  1251.  It  may,  as  suggested, 
be  an  inaccurate  use  of  terms  to  designate  as 
final  a  judgment,  which  the  court  may  set  adde 
(with  all  the  proceedings  on  which  it  Is  based) 
if  tbe  sum  of  money  aasessed  is  not  paid.  Code 
Civ.  Proc  §  1262.  And  ordinarily  a  judgment 
is  not  final  when  the  law  contemplates  further 
and  subsequent  proceedings  in  the  same  court 
to  precede  the  absolute  determination  of  the 
rights  of  the  parties.  But  the  question  is  bot 
what  is  or  ^  not  a  final  judgm^t,  within  tbe 
appropriate  meaning  of  the  terms,  but  what  is 
intended  to  be  designated  ss  tbe  final  judgment 
in  the  title  treating  of  eminent  domain." 

In  Lincoln  Northern  Railway  Company  v. 
Wlswell,  a  QM-  App.  B78,  97  Pac  586,  the 
question  was  whether  the  ^alntUf  could, 
within  80  days  after  the  entry  of  Judgment 
on  the  verdict,  abandm  the  route  set  out  in 
the  complaint,  and  in  faoldlsg  that  It  bad 
such  privilege,  the  court  said: 

"The  final  judgment  mentioned  in  section  1261 
as  to  payment  of  which  reference  is  made  in  sec- 
tion 1252,  is  tbe  Judgment  fixing  the  amount  of 
damages,  and  is  a  final  judgment  in  the  proceed- 
ing and  is  an  appealable  judgment  (California 
Southern  R.  B.  Company  v.  Southern  Pacific 
R.  R.  Co..  67  Cal.  59,  7  Pac.  123) ;  the  subse- 
quent final  order  of  condemnation  (section  1253) 
being  an  order  after  final  Judgment." 

The  statutes  of  Idaho  on  eminoit  domain 
seem  to  be  the  same  as  ours,  and  in  Big  Lost 
Blver  Irrigation  Company  v.  Davidson,  21 
Idaho,  160. 121  Paa  88,  it  is  said: 

"The  statute  does  not  provide  the  form  of 
judgmttit  to  be  ^tered  for  tbe  damages  fixed 
and  assessed  b?  either  the  oourL  jQ>3^or  ref- 
eree, under  tbe  provisions  of  section  (KC20 ;  but 
under  that  section  of  tbe  statute  there  could 
be  but  one  form  of  judgment,  and  that  woold 
be  a  common,  ordinary  form  of  judgment  for  tbe 
recovery  of  money,  the  amount  determined  by 
the  court,  jury,  or  referee,  and  is  the  fiual  judg- 
ment mentioned  in  section  5223  of  the  Revised 
Codes,  and  is  a  Judgment  in  personam  against 
the  iMintiff,  and  upon  which  an  execution  may 
issue  as  provided  by  section  5224  of  the  statute. 
•  *  *  After  a  final  judgment  has  been  enter- 
ed the  plaintiff  has  80  ilays  within  which  to 
pay  the  same,  and  if  payment  Is  not  made  then 
execution  may  issue,  as  in  (dvU  cases,  tiluin 
County  V.  Johnston,  129  Cal.  404.  62  Pac.  66; 
County  of  Madera  v.  Raymond  C  Co.,  139  Cal. 
128,  72  Pac.  916.  •  •  •  There  would  be  no 
reason  for  tbe  provisions  foand  in  section  622A, 
providing  for  an  execution,  if  there  was  to  be 
no  judgment  entered  for  the  damages  assessed, 
either  by  the  court,  jury,  or  referee.  The  very 
fact  that  an  execution  is  authorised  to  be  Issued 
presupposes  and  presumes  that  an  entry  of  a 

ecrsonal  judgment  for  the  damages  asseraed  will 
e  enter^  upon  whidi  sach  exscuthm  is  to  be 
issued." 

In  Ui^n  I^.  Oo.  v.  Kandard  Wbed  Com- 
pany, 1^  Fed.  666.  79  a  a  A.  886.  tbe  ques- 
tion involved  was  whether,  after  indgmmt 
assessing  damages,  plaintiff  or  petitioner 
was  auttiorlsed  to  dismiss  the  [Mroeeetings 
as  to  a  portion  of  the  land  sought  to  be  con- 
demned merely  because  in  its  opinion  the 
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damages  aaaamU  wen  too  bl|^,  and  ta  lurid- 
ins  to  the  contrary  the  coort  said: 

"When  a  pattj  iind«rtakea  to  subject  an- 
other's property  to  his  own  uwi,  he  must  be 
deemed  to  be  willing  and  intend  to  pav  a  fair 
price  for  it,  and  that  such  fair  price  abaU  be  fix- 
ed by  the  verdict  of  a  inry  to  be  approved  by 
the  court  Good  faith  requirea  that  he  shall  not 
use  the  power  of  the  court  to  rex  tiie  other  par- 
ty with  successive  experiments  in  the  effort  to 
get  what  he  wants  at  bis  own  price.  And  the 
public  has  an  interest  in  the  finality  of  the  judg- 
ment. It  will  endure  one  litigaUon  between 
parties,  but  not  a  repetition  of  it,  to  give  one  of 
them  a  chance  to  get  a  better  result." 

And  aa  to  the  Judgmrat  fixing  the  price  to 
be  paid  for  the  land,  it  was  declared  that  the 
Jnry  was  to  assess  the  damages  and  the 
court  to  render  judgment,  and  "the  defend- 
ant Is  bound  by  it,  and  so  Is  the  petitioner  on 
principle  as  we  think,  bat  also  by  force  of 
the  statnte."  Drath  v.  B.  4  M.  R.  E.  Co., 
X6  Neb.  S67.  18  N.  W.  717,  and  Neal  v.  Pitts- 
burgh &  Connelsvllle  Ballroad  Oo^  31  Pa. 
19,  declare  a  similar  doctrine.  However,  it 
may  be  permls^ble  to  notice  Oiese  eases  a 
little  more  qieciflcally. 

In  the  first  the  Soutliem  Pacilte  BaUroad 
Company,  one  of  tba  defendants^  appealed 
from  the  prdlminary  order,  and  also  from 
the  final  (wder  of  condunnatlou,  and  the 
real  qnestirai  presented,  as  far  aa  the  judg- 
ment la  concerned,  was  wtaettier  the  prelim- 
inary order  or  the  final  order  of  condemna- 
tion was  the  judgment  firom  whldi  the  ap- 
peal should  be  taken.  The  Supreme  Court 
held  that  the  preliminary  order  of  condemna- 
tixm  "Is  the  'final  judgment'  from  which  an 
appeal  may  be  taken,"  and  dlsmlsaed  the  ap- 
peal from  the  final  ordei  of  oondemnation 
because  not  taken  within  60  days.  The  ques- 
tion of  what  is  cwitemplated  by  "final  judg- 
ment" as  referred  to  In  the  first  clause  of 
said  section  1261,  or  wixa  the  mmey  must 
be  paid,  was  not  discussed  In  the  brle&,  and 
bad  no  bearing  upon  the  disputed  points  in- 
volved in  the  appeal. 

In  the  Lincoln  Northern  Railway  Company 
case,  supra,  the  court  on  motion  of  plaintiff 
dismissed  the  proceeding  withls  ^  days 
after  the  preliminary  order  of  condemnation, 
and  the  defendant  appealed  from  that  order. 
It  is  apparent  that  under  any  possible  con- 
struction of  said  section  1251  plaintiff  was 
not  required  to  deposit  the  money  before  the 
explratlQU  of  30  days  from  the  preliminary 
order  of  condemnati<m.  Hence  It  could  not 
be  said  that  plaintiff  was  In  default  or  that 
it  did  not  have  the  right  to  abandon  the  pro- 
ceedings, whether  "after  final  judgment,"  as 
used  In  jsald  section  1251,  has  the  meaning 
attributed  to  it  by  petitioner  or  by  re- 
spondent. 

In  the  Idaho  case : 

"l%e  only  issue  presented  by  the  pleadinga," 
as  stated  by  the  court,  "was  the  value  of  the 
land  to  be  taken.  The  right  to  take  the  land 
described  in  the  complaint  and  the  necessity  for 
such  taking  is  adnutted  by  the  answer,  and 
the  description  of  the  land  aa  alleged  in  the  com- 
plaint is  also  aAnitted  1^  ths  answer,  and  the 


allegation  in  the  answer  as  to  the  necessity 
for  taking  80  additional  acres  is  not  denied 
or  put  in  issu^  end  therefore  must  have  been 
admitted  by  the  appellant,  leaving  for  deter- 
mination the  value  of  the  land  described  in  the 
pleadings  as  the  only  iaaae  to  be  determined  in 
said  cause.** 

The  jury  returned  a  verdict  "for  tlie  de- 
fendants" and  assessing  "defendants*  dam- 
ages in  the  sum  of  966,003."  Whereupon  the 
trial  court,  after  reciting  tlie  formal  and 
preliminary  matters,  entered  the  following 
judgment: 

"Wherefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  ordered,  ad- 
judged ana  decreed  that  the  said  defendants 
have  and  recover  from  said  plaintiff  the  sum  of 
$55,6^,  with  interest  therecm  at  the  rata  of  7 
per  cent,  per  annum  from  the  date  hereof  ontil 
paid,"  etc 

From  that  Judgment  an  aiH^Kal  was  taken 
by  plalatlfl,  and  the  language  her^nbefore 
quoted  appears  to  have  been  used  with  refte- 
ence  to  the  contention  of  aK)eUant: 

"That  tiu  oourt  erred  in  eaterine  an  nncondl- 
tiwa]  personal  judgment  against  toe  appellant" 

The  question  as  to  the  Import  of  the  phrase 
"final  judgment"  or  when  the  money  bad  to 
be  paid  was  not  involved,  but  the  court  was 
called  upon  to  determine  the  <diaracter  of 
the  judgment  to  be  entered,  and  it  did  hold 
that  "a  judgment  In  personam"  was  author- 
ized, treating  the  amount  of  the  award  as 
damages.  As  to  the  Idaho  case,  it  may  also 
be  said  that  the  Judgment  in  form  created  a 
present  obligation  for  the  immediate  pay- 
ment of  a  definite  sum  of  money  upon  which 
an  execution  could  Issue.  It  was  not  con- 
ditional and  tentative  as  in  the  case  at  bar. 

Of  the  California  cases  cited  In  the  Idaho 
decision  the  first,  Glenn  County  v.  Johnston, 
129  CaJ.  404,  62  Pac.  66,  involved  a  motion  to 
dismiss  a  condemnation  proceeding  brought 
by  Qleon  county  for  the  reason  that  more 
than  30  days  had  elapsed  since  the  entry  of 
the  judgment  and  payment  had  not  been 
made  to  defendants.  The  court  below  denied 
the  motion,  but  the  Supremo  Court  reversed 
it,  thus  virtually  holding  that  "after  final 
Judgment"  refers  to  the  entry  of  the  prelim- 
inary order  of  condemnation  In  the  superior 
court  It  may  be  admltte(^  as  claimed  by 
petitioner,  that  there  was  no  discussion  in 
the  briefs  as  to  what  constituted  the  "final 
Judgment"  within  the  purview  of  said  sec- 
tion; the  principal  subject  of  controversy 
being  as  to  whether  the  sections  in  question 
applied  to  counties,  hut,  as  stated,  the  point 
was  neceasarlly  involved  kn  the  decision. 
County  of  Madera  v.  Baymond  6.  Co.,  18S 
Cal.  244,  71  Pac.  112,  did  not  caU  for  the 
determlnatitm  of  the  questloa  ooncddered 
herein,  although  said  first  clanae  of  said 
section  1261  was  quoted  in  tlie  t^lnlon  In 
conoectlou  with  the  dlacussiott  of  the  form 
of  Judgment  required,  the  condu^on  being 
reached  that,  "even  if  the  form  of  the  judg- 
ment was  not  aa  It  should  be,  defendant  was 
not  injured  tliereby  and  cannot  complain,  and 
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plaintiff  makes  no  objection  to  the  form  of 
Its  JndsmeDt" 

In  Ben&ley  r.  Mountain  Lake  Water  Go., 
13  Cal.  317,  73  Am.  Dec.  575,  It  is  said: 

"The  right  to  take  on  the  tei-ms  adjudicated, 
which  is  a  compulsoiy  statutory  sale,  sccruea 
from  the  legal  proceedings,  the  petitioa,  the  re- 

gort,  the  coniirnmtionj  then  the  price  hecomes 
xed.  But  no  right  of  entry,  mucn  less  a  title, 
accrues  so  far.  The  party  condemning,  the  rep- 
resentative of  a  state,  is  tiien  in  a  condition  to 
be  a  purchaser;  the  other  party  is  in  a  sitna- 
tion  of  Q  vendor  making  an  agreement  of  sale 
on  condition  precedent,  but  retaining  bis  title 
and  possession  until  payment." 

The  theory  thus  presented  harmonizes 
\rtth  petitioner's  claim  that  the  award  con- 
stitutes the  detprmlnation  of  the  price  that 
must  be  paid  for  the  property.  If  It  be  taken, 
rather  than  a  personal  Judgment  for  the  di- 
rect payment  Of  money. 

in  l4Unb  T.  SCfaottler,  64  Cal.  319,  It  was 
held  that: 

"The  right  of  the  state  to  take  private  proper- 
ty for  public  use  In  no  sense  depends  upon  any 
contract  between  the  owner  and  the  public,  nor 
is  there  any  vested  right  to  c(»npensation,  until 
the  property  is  taken;  nor  is  the  government 
ufader  any  obligation  to  take  the  property,  if 
the  terms,  when  ascertained,  are  not  satisfac- 
tory." 

But  the  case  most  strongly  relied  upon  by 
petitioner  is  Pool  t.  Butler,  141  Cal.  46,  74 
Pac.  444,  Therein  the  appeal  was  from  an 
order  dismissing  the  action  made  upon  plain- 
tiff's motion.  The  action  was  to  condenm  a 
strip  of  land  for  a  ferry  landing.  There  was 
a  prior  api>eal  from  the  Judgment  condon- 
ing the  laud  for  said  purpose  in  which  the 
Judgment  was  affirmed.  In  that  case  the 
trial  court  gave  Judgment  to  the  plaintiff 
condenmlng  the  land  to  the  burden  of  the 
easement,  and  assessing  the  damage  at  $285. 
The  defendants  upon  the  trial  reserved  several 
exceptions  and  moved  the  court  for  a  new  tri- 
al upon  all  the  Issues,  and  the  motion  was 
denied.  From  this  order  also  an  api>eal  was 
taken.  The  plaintiff  deposited  with  the 
clerk  the  said  sum  of  $285,  and  costs,  within 
30  days  after  the  entry  of  Judgment.  The 
defendants  did  not  accefit  the  money  so  de- 
posited, but  took  and  perfected  their  appeal, 
and  did  not  abandon  all  defenses  except  for 
greater  compensation,  and  could  not  demand 
or  obtain  the  money  until  the  appeal  should 
be  determined.  It  Is  to  be  observed  that  In 
that  case  the  appeal  was  taken  by  the  de- 
fendants, and  under  section  1254  of  the  Code 
of  Civil  Procedure  they  could  not  get  the 
money  without  abandoning  alt  the  defenses 
tbey  had  to  the  action  except  as  to  the  suf- 
fldeney  of  the  damages  awarded;  and  such 
defenses  were  not  abandoned,  but  were  press- 
ed upon  the  motion  for  new  trial  and  In  the 
Supreme  Court  on  appeal.  As  stated  In  the 
opinion: 

"If  they  had  applied  to  the  conrt  for  an  or- 
der directing  the  clerk  to  pay  over  the  money,  it 
could  not  have  been  granted  pending  the  motion 
for  a  new  trial,  or  at  any  time  after  the  appeal 
was  taken  until  the  judgment  was  affirmed  or 
the  appeal  dismissed." 


It  Is  thus  to  be  seen  how  different  that 
case  Is  from  this  In  the  very  important  con- 
sideration that  therein  It  was  not  donbted 
that  the  appeal  operated  to  suspend  or  stay 
the  judgment,  and  Qie  persons  who  were  en- 
titled to  the  moDoy  refused  to  accept  It  As 
the  court  said: 

"The  court  had  no  power  to  make  the  requisite 
order  for  the  paymeat  of  the  money,  the  judg- 
ment having  been  suspended  by  the  appeal, 
which  was  a  refusal  to  acc^  the  money,  or  to 
treat  the  judgment  as  a  final  determination  of 
the  rights  of  the  parties,  though  it  was  in  form 
final." 

Judgment  In  the  court  below  was  entered 
June  21,  180S,  and  the  appeal  was  decided 
December  3, 1901,  and  became  final,  according 
to  the  declaration  of  the  Supreme  Court,  Jan- 
uary 2,  1902,  a  period  of  3*^  years  after 
judgment  in  the  court  below.  Furthermore 
declared  the  court: 

"Such  delay  may  have  furnished  in  this  case, 
and  might  in  many  others,  safBcient  reasons  for 
an  abandonment  of  the  enterprise.  Daring  all 
that  time  defendants  were  protesting  against  the 
judgment,  and  when  plaintiffs  finally  relieved 
them  from  what  they  insisted  was  a  wrong,  op- 
pressive, and  erroneous  judgment  by  dismissing 
the  proceeding,  now  appeal  from  the  order  re- 
lieving them  from  it.  The  idtimote  question, 
however,  is  whether  the  court  erred  in  dismiss- 
ing the  action." 

And  It  is  in  view  of  this  sltuatlcai  that  the 
court  entered  Into  a  learned  dlscuiislon  of  the 
nature  of  condemnation  proceedings  and 
came  to  the  consideration  of  the  question  at 
what  stage  of  sudi  proceedings  a  plaintiff 
may  abandon  an  enterprise  or  decline  to 
take  the  property.  It  was  clearly  rl^t  to 
hold  that  during  the  pendency  of  the  motion 
for  a  new  trial  and  of  the  appeal  by  the  de- 
fendants the  plaintiffs  had  the  right  to 
abandon  the  enterprise  and  refuse  to  pay  the 
compensation.  But  it  was  ccmteuded  that, 
having  deposited  the  money  with  the  clerk 
of  the  court,  tliey  could  not  withdraw  It, 
and  that  upon  the  afflrmance  of  the  aroeal 
the  defendants  were  entitled  to  receive  It, 
and  this  Is  the  vital  point  of  the  whole  case. 
As  to  that  contention,  It  was  said: 

"I  think  plaintiffs  had  the  right  to  abandon 
at  any  time  before  the  defendants  were  willing 
to  receive  it,  or  were  in  a  position  to  demand  it" 

Thus  far  It  would  seem  no  one  could  dis- 
agree with  the  court  Furthermore  said  the 

court: 

"The  deposit  under  the  circamstonces  was 
only  a  tender,  and  in  such  cases  the  money  ten- 
dered does  not  vest  in  the  person  to  whom  it  is 
tendered  unless  it  is  accepted.  In  this  case  the 
deposit  was  not  accepted.  The  defendants  per- 
sisted in  their  contention  that  the  judgment  vras 
erroneous  and  invalid,  and  sought  to  have  it  re- 
versed, and  could  hardly  contend  that  the  money 
or  the  right  to  it  was  vested  in  them  so  long  as 
they  contended  that  the  plaintiffs  had  no  right 
to  the  land." 

No  such  «mtaiti(m  la  made  by  0ie  defend- 
ant here.  On  the  contrary,  be  was  satisfied 
with  the  Judgmoit  and  seeks  to  otftoln  the 
money.  He  claima  also  Qiat  said  Judgment 
was  not  steyed  1^  the  appeal  fOr  reastma  al- 
ready stated.   Tbe  eotrrt  proceeded: 
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"Tbe  vestins  of  the  tide  to  the  deposit  in  the 
defendants  is  coincident  with  tlie  Testlos  of  the 
rlKht  to  the  land  for  tbe  purposes  for  which  it 
was  songtit,  but  pending  tbe  appeal  the  plaintiffs 
could  asNTt  no  rlgbt  to  tbe  land  or  its  use  un- 
der the  judgment  wliich  had  been  stayed  and 
suspended  by  tbe  appeal,  during  wbicb  time  the 
court  was  powerless  to  enforce  it;  nor  could  tbe 
defendants  say:  'The  right  to  the  money  is  vest- 
ed in  us,  but  you  ahall  not  have  tbe  land.' " 

TtM  toreeoias,  as  apidled  to  the  facts  of 
that  case,  cannot  be  disputed,  but  here  tbe 
defendant  asRWts  the  title  to  tbe  money  for 
Qie  reason  that  the  Jodgnient  tus  not  been 
stayed,  that  be  Is  willing  for  plalntUE  to  take 
the  land  at  the  assessed  price  and  that,  by 
vlrtae  of  the  express  prorl^ns  of  tbe  stat- 
ute, he  is  anthorized  to  reduce  the  money  to 
his  possession.    The  oplnl(m  proceeds: 

"The  title  to  the  land  does  not  vest  in  the 

Elaintiffs  until  'the  final  order  of  condemnation* 
I  made  by  the  court  and  a  copy  of  the  order 
tiled  in  the  office  of  the  county  recorder,  *and 
thereupon  tbe  property  described  therein  shall 
▼est  in  the  plaintiff  for  the  purposes  therein 
specified.'  Code  Civ.  Proc.  1 1253." 

After  dtlng  certain  dedaicms,  the  court 
tben  comes  to  the  consideration  of  the  quea- 
tlon  as  to  vheh  or  within  what  time  the 
plaintiff  In  coudemnatioa  proceedings  may 
aband<m  them  and  decline  to  take  the  prop- 
er^, and  it  quotes  said  statement  of  Lewto 
as  to  the  weight  of  authority,  and  Dillon  on 
MmUc^Al  Corporatlona  <4th  Bd.)  f  e08,  as 
follows: 

"Under  the  language  by  which  the  power  to 
open  streets  and  to  take  private  property  for 
that  purpose  is  usually  conferred  upon  munici- 
pal corporations,  they  may  at  any  time  before 
taking  possession  of  the  property  under  complet- 
ed proceedings,  or  before  the  final  confirmation, 
recede  from  or  discontinue  the  proceedings  they 
have  instituted.  This  may  be  done,  unless  it  is 
otherwise  provided  by  legislative  enactment,  at 
any  time  before  rested  rights  in  others  hare  at- 
tadied." 

And  quotation  is  made  from  tbe  case  of 
8t  Louis,  etc.,  R.  B.  Co.  r.  Teters,  68  HI.  144, 
to  the  ^ect  that: 

"Where  the  company  has  not  appropriated  the 
land  at  the  time  of  the  trial,  it  would  be  im- 
proper to  render  a  judgment  for  the  recorery  of 
the  money,  or  to  award  execution,  because  it 
coold  not  be  known  that  tbe  company  will  erer 
enter  upon  tbe  land.  It  is,  under  the  statute, 
the  payment  of  the  money  found  by  the  jury, 
and  not  the  order  of  the  court  alone,  that  con- 
fers the  right  Altliougb  the  petition  has  been 
filed,  the  damages  assessed,  and  tbe  order  of 
the  court  pronounced  and  entered,  the  money 
must  be  paid  before  the  right  to  enter  attaches, 
and  until  they  pay  the  damages,  they  bare  the 
right  to  abandon  the  location  of  the  route  thus 
made,  and  adopt  some  other.  Hence  it  is  im- 
proper to  render  a  judgment  of  recovery  or 
award  execution,  unless  the  jury  find,  or  it  con- 
clusively appears,  from  the  record,  that  the  com- 

e\ny  has  entered  and  is  in  possession  of  tbe 
Qd  sought  to  be  condemned." 

The  court  adds: 

"Justice  requires  that,  where  possession  has 
not  been  taken  and  the  purpose  for  which  con- 
demnation was  sought  has  been  abandoned,  the 
award  of  damages  should  not  be  enforced,  espe- 
cially where  the  defendants  have  prevented  for 
an  unreasonable  time  the  accomplislunent  of 
ths  purpoae.** 


If  this  doctrine  is  to  be  applied  to  all  cases 
where  the  plaintiff  has  not  entered  into  pos- 
session, at  course,  that  would  end  the  con- 
troversy, and  the  writ  should  issue.  But 
the  aforesaid  statements  must  be  -accepted 
with  some  qualification.  EJven  where  the 
plaintiff  has  not  entered  into  possession,  he 
is  limited  in  time  within  which  he  must  ex- 
ercise his  option  to  abandon  the  proceed- 
ings. It  must  be  exercised  at  least  within  80 
days  after  the  judgment  becomes  final.  Sec- 
tion 1255a,  Code  Civ.  Proc  In  construing  the 
language  of  this  Interesting  decision,  we  must 
not  lose  sight  of  its  peculiar  facts  or  else 
we  may  run  counter  to  the  plain  provisions 
of  the  statute. 

In  Reed  Orchard  Co.  v.  SnpMlor  Court,  19 
Cal.  App.  64S,  128  Pac.  9, 18,  it  was  held  that: 

"Where  a  railroad  company  had  obtained  a 
judgment  in  eminent  domain,  and.  In  compliance 
with  section  1254  of  the  Code  of  Civil  Procedure, 
had  made  the  full  amount  of  the  deposits  there- 
by required  to  secure  all  demands,  •  »  • 
the  court  had  jurisdiction  under  that  section  to 
permit  the  railroad  company  to  take  possession 
of  and  use  the  property  pending  tbe  litigation, 
and  the  appellate  court  will  not  issue  a  writ  of 
supersedeas-  of  such  order  for  possessioo  pend- 
ing an  appeal  from  the  judgment." 

It  was  In  view  of  that  situation  that  It 
was  declared  an  appeal  would  not  postpone 
plaintiff's  rigbt  to  take  possession  of  tbe 
property.  Tbe  decision  was  grounded  iq>on 
tbe  iiecullar  provisions  of  said  section  1264, 
whl^  would,  manifestly,  be  rendered  nuga- 
tory if  Its  operation  was  suspHkded  durii^ 
an  appeal.  The  case  really  has  no  applica- 
tion to  Qw  facts  Involved  herein. 

It  Is  maidfesUtbat  the  dlfferoit  cases  dted 
cover  variant  aspects  of  condemnation  pro- 
ceedings, and  tbe  pectdlar  situation  of  each 
must  be  regarded  to  avoid  being  misled  into 
a  general  application  of  tbe  statements  made 
In  the  several  opiniottg. 

Here,  we  may  reiterate,  the  sitnatlMi  Is 
this:  Plaintiff  was  dlssatUSed  with  the 
award,  faas  not  taken  possession,  but  bas 
taken  an  appeal  from  the  judgment.  Said 
appeal  has  not  been  determined,  and  hence 
said  judgment  bas  not  beocone  final.  No 
undertaking  was  gtvsn  to  stay  execution; 
It  being  the  claim  of  plaintiff  that  no  such 
undertaking  was  required  to  effect  said  pur- 
pose. The  defendant  was  willing  to  accept 
the  award,  took  no  appeal,  but  after  the  ex- 
piration of  30  days  from  the  entry  of  the 
preliminary  order  of  owdemnatlon  sought 
execution. 

The  determination  of  the  controvorsy  then 
depends  upon  the  following  considerations: 

[11  L  Does  the  phrase  "after  fluul  Judg- 
ment" in  said  section  refer  to  the  prelimi- 
nary judgment  of  condemnation  as  entered 
in  the  superior  court?  That  bas  been  an- 
swered in  tbe  a£Brmative  by  the  Supreme 
Court  in  Glenn  County  v.  Johnston,  supra, 
where  the  question  was  necessarily  invcdved 
snd  we  must  follow  It 

[2]  2.  Was  Qte  Judgment  of  andti  <aiaracter 
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that  execution  could  Issue  uixm  It?  This  la 
plainly  answered  by  said  section  1252,  pro- 
viding that.  If  the  money  be  not  so  paid  or 
deposited  (that  la,  paid  or  deposited  within 
30  days  after  the  preliminary  judgment  of 
condemnation),  execution  may  Issue,  as  In 
civil  cases.  This  la  s  matter  that  the  au- 
thorities hold  can  be  regulated  by  statute. 
If  execution  can  issue  to  enforce  the  pay- 
ment of  the  amount  of  the  award,  the  judg- 
ment must  at  that  time  be  equivalent  to  a 
personal  Judgment  for  the  payment  of  mon- 
ey. Prior,  however,  to  this  period,  beginning 
30  days  "after  final  judgment,"  the  judgment 
amounts  to  no  more  than  an  order  fixing  the 
price  at  which  plaintiff  may  or  may  not  take 
the  property.  It  is,  in  effect,  an  adjudica- 
tion of  the  amount  which  plalntUf  should  pay 
as  A  Just  compensation  for  It  to  be  entitled 
to  take  the  proper^  for  the  purpose  claimed, 
but  If  the  status  is  not  changed  by  some  oth- 
er proceeding,  after  the  expiration  of  said 
30  days,  it  becomes  substantially  a  pwsonal 
judgment  for  the  direct  payment  of  money. 

[8, 4]  3.  What,  then,  was  the  effect  of  said 
appeal?  It  stayed  the  operation  of  the  judg- 
ment for  the  reason  that  the  (^racter  of  said 
judgment  must  be  determined  as  of  the  time 
when  the  appeal  was  taken.  It  was  not  then 
a  Judgment  requiring  the  payment  by  plain- 
tiff of  a  epeclflc  amount  of  money,  and  which 
could  then  be  enforced  by  a  writ  of  execu- 
tion. It  was  the  adjudication  of  a  condi- 
tional liability  which  might  or  might  not  be- 
come a  fixed  and  absolute  obligation.  It  was 
not,  therefore,  within  the  exception  noted  in 
said  section  942. 

The  effect  of  the  appeal  being  to  remove 
the  subject-matter  of  the  order  from  the  ju- 
risdiction of  the  lower  court,  that  court  is 
without  power  to  proceed  further  as  to  any 
matter  embraced  therein  until  the  appeal  is 
determined.  Vosburg  v.  Vosburg,  137  Cal. 
496,  70  Pac.  478.  If  the  appeal  had  been 
taken  after  the  expiration  of  said  30  days 
without  a  stay  bcmd,  a  different  conclusion 
would  probably  be  required. 

In  conclusion  It  may  be  suggested  that, 
even  If  Qie  ai^eal  b<md  did  not  operate  to 
stay  proceedings,  It  would  be  proper  fbz  this 
court  to  allow  petitioner  to  file  an  effective 
bond  for  that  purpose.  The  authority  for 
such  procedure  is  found  in  Hill  r.  Finnlgan, 
64  CaL  494.  Sucb  request  Is  made  by  petl- 
tlwer  If  such  action  be  deemed  advisable  by 
the  court,  but  it  Is  beUeved  that  Uie  appeal 
has  accomplished  that  result,  and  we  think 
the  writ!  should  issue ;  and  it  is  so  ordered. 

We  concur:  OHIPMAN,  P.  J.;  HART,  J. 

ModlQcatlon  of  Opinion. 

PBR  CURIAM.  That  portion  of  the  opin- 
ion beginning  with  the  word  "again"  In  line 
7  and  concluding  with  the  word  "trial"  Id 


r  Hue  2  from  the  bottom  of  page  1018  of  vol- 
'  ume  161  of  the  Padflc  Reporter,  embracing 
the  consideration  of  section  l^oa  of  the 
Code  of  Civil  Procedure,  is  hereby  strlcko) 
out  and  withdrawn.  The  same  order  will  be 
made  as  to  the  follovrlng  sentence  fdund  on 
page  1018  of  said  opinion: 

"If  the  appeal  had  been  taken  after  the  expira- 
tion of  said  30  days  without  a  stay  bond,  a  dif- 
ferent conclusion  would  probably  be  required." 

Said  imrtions  of  the  oidnlon  are  not  nec- 
essary to  the  decision,  and  the  questions 
therein  suggested  had  better  be  reserved  un- 
til the  exigency  of  the  case  demands  their 
consideration. 


SOWASH  V.  EMERSON.    (Civ.  IBSL) 

(District  Court  of  Appeal,  Third  District.  OsU- 
fomia.  Nov.  8.  1916.) 

1.  Work  aivd  Labob  <8=>4(2) — Contra cr  fob 
Personal  Ssbviojbs— Ihtxjeo  Conikaot. 

Alt'hough  to  recover  fw  personal  services 
the  complaint  most  Avw  an  express  agreement 
for  hire,  where  an  agreement  for  personal  serv- 
ices ia  uiown  without  an  agreement  for  compen- 
sation, en  implied,  and  not  an  express,  contract 
is  disclosed,  and  recovery  must  be  upon  qaan- 
tum  meruit. 

[Ed.  Note— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {4;.  Dec.  Dig.  «=s»4(2).] 

2.  WoBE  AND  Lab  OB  «=!>4(2)— Contract  fob 
Personal  Sebtices— Implied  Aoreeuent. 

The  general  rule  Is  that  an  agreement  to 
pay  for  services  rendered  and  accepted  is  pre- 
sumed unless  the  parties  are  members  of  the 
same  family  or  near  relatives. 

[Ed.  Note— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  S  4;  Dec.  Dig.  <e=>4C2).] 

3.  EXXOUTOBS    AND    ADMINISTRATORS  i3=>221 

ffl>— Contract  fob  Personal  Services  — 

Evidence— BuBDEN  or  Fboof. 
In  an  action  against  the  estate  of  a  de- 
cedent for  compensation  for  special  extra  serv- 
ices rendered  decedent,  the  burden  of  proof  that 
the  services  were  rendered  voluntarily,  or  t!hat 
they  were  within  the  scope  of  the  ortgiuai  em- 
ployment, rested  upon  the  defendant 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  1858.  1861- 
1868;   Dec.  Dig.  «»221(2).] 

4.  Work  and  Labor  «=»13  —  Oohtbaot  fob 
Personal  SEBViCEa—ElXTHA  Services. 

Although,  where  the  extra  services  are  the 
same  as  those  rCQuired  by  the  original  agree- 
ment, to  entitle  a  servant  to  recover  for  auch 
extra  services,  an  express  contract  or  agree- 
ment to  pay  extra  compensation  must  be  shown, 
where  fbe  special  services  are  dissimilar  from 
those  to  be  performed  under  the  original  con- 
tract of  employment,  proof  of  the  performance 
of  such  services  with  proof  of  acceptance  by  the 
master  will  raise  an  implied  promise  on  the  part 
of  the  master  to  pay  the  reasonable  value  of 
such  special  services. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor.  Cent.  Dig.  |  28;  De&  Dig.  «s»ia.J 

5.  EXBCUTOBS    and   ADUINISTBATOBS  ^XtZBL 

re>— Contract  fob  Personal  Sbbviceb  — 

Evidence— SuFFiciENOT. 
In  an  acti<Hi  against  the  estate  of  a  decedent 
for  spedal  services  as  nurse  rendered  In  addi- 
tion to  an  express  contract  to  furnish  board 
and  lodging,  evidence  held  to  sustain  findings 
that  the  plaintiff  rendered  to  the  deceased  serv- 
ices as  nurse,  and  that  decedent  accepted  them 
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a:^  recBlTed  the  benefits  flowtnc  therefrom,  raiv- 
tnx  an  implied  contract  to  pay  for  such  service!. 

[Ed.  Note.— For  other  CMea,  see  Executors 
and  Admlnistrfttors,  Gent.  Dig.  H  908^,  1874, 
1876;  Dee;  IXs.  «a>221(t9.1 

6.  WoBK  AND  Labob  Contbaot  fob 
Fkbsokal  Skbtxceb— Extsa.  SKBvicatB. 

Am  an  agreement  to  fnmiidi  board  and  lodg- 
ing does  not  neceasarilr  Indade  nundng,  un- 
less the'  contract  to  furnish  the  former  express- 
ly includes  the  latter  or  is  in  language  from 
which  no  other  otmclnsioD  may  be  drawn,  a 
promise  to  pay  extra  compensation  for  the  serv- 
ices of  a  nurse  will  be  implied. 

[Ed.  Note. — For  o^er  cases,  see  Work  and 
Labor,  Cent.  Dig.  S  28;  Dec.  Dig.  ^18.] 

7.  Affeal  and  Bbbob  4s»1010(1>— Bbtzbw— 

FiNDIKOS. 

Findings  at  fact  based  on  aoflSdent  «Tid«nce 

are  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3979-St)81;  Dec  Dig. 
1010(i).] 

Appeal  from  Superior  Court,  Humboldt 
County;  Clifton  H.  Connlck,  Judge. 

Action  by  Gladys  M.  Sowash  against  T.  H. 
Emerson,  as  administrator  of  tbe  estate  of 
Thomas  R.  Emerson,  deceased.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a 
motion  for  new  trial,  defendant  appeals. 
Affirmed. 

Frank  McOowan,  of  San  Frandsco,  and 
Denver  Serler,  of  Eureka,  for  appellant. 
George  H.  Burdiard,  of  Eureka,  for  re> 
QMtndent* 

HART,  J.  Paragraph  2  of  the  complaint 
In  this  action  alleges  that  the  plaintiff,  be- 
tween the  1st  day  of  October,  1913,  and  the 
20th  day  of  September,  1914,  at  the  city  of 
Areata,  county  of  Humboldt  rendered  cer- 
tain special  serrlces  for  the  defendant's  In- 
testate, Thomas  R.  Emerson;  that  said  spe- 
cial services  consisted  of  taking  care  and  per- 
sonal charge  of  said  Thomas  B.  Emerson 
during  all  of  the  period  mentioned,  "looking 
after  him  and  giving  him  a  home  and  personal 
attention  all  of  said  time,  frequently  when 
said  Itoerson  was  In  a  besotted  and  drunken 
condition,  and  helpless  from  overindulgence 
In  Intoxicating  Uqnorg."  It  Is  further  al- 
leged that  during  the  said  period  of  time  the 
plalntlCC  contracted  to  give  and  did  give  to 
said  Emerson  room  and  board,  "but  that  the 
aforesaid  special  services  set  forth  and  refer- 
red to  in  paragraph  2  hereof  formed  no  part 
of  said  contract,  but  were  of  a  special  char- 
acter, rendered  necessary  by  the  drunken, 
beastial,  and  often  nauseating  and  repulsive 
physical  and  mental  condition  In  which  said 
Emerson  was  frequently  during  said  period." 
It  Is  then  alleged: 

"TbB.t  said  special  services  were  rendered  by 
said  plaintiff  at  the  request  of  said  Thomas  K. 
Blmerson,  and  Were  reaaonably  worth  the  sum 
of  SlOO  per  month,  and  were  rraidered  as  afore- 
said for  a  term  of  11  months  and  19  days,  and 
were  reasonably  worth  in  all  tbe  sum  of  S1J.&7 ; 
that  no  part  tn  the  same  has  been  paid.'* 

It  is  further  alleged  that  the  said  Emerson 
died  on  the  day  of  September,  1914, 


and  that  his  son,  T.  H.  Emerson*  the  defend- 
ant herelu,  was,  after  due  proceedings,  ap- 
pointed by  the  superior  court  of  Humboldt 
county  administrator  <n[  the  estate  of  the 
said  Thomas  B.  Emerson,  deceased. 

The  complaint  states  that  the  plalntlft  and 
her  husband  entered  Into  an  agreement 
whereby  It  was  agreed  and  understood  be- 
tween them  that  all  money  earned  by  her  by 
reason  of  tbe  ^ciol  services  rendered  for 
and  In  behalf  of  said  Thomas  B.  Emerson 
should  be  her  separate  property,  and  that 
said  f  ™<«gn  are  her  separate  property. 

It  is  alleged  that  the  plaintiff,  within  legal 
time  after  tbe  publication  of  notice  to  the 
creditors  of  Thomas  B,  Eknerson,  deceased, 
presented  to  the  administrator  of  the  estate 
of  tbe  sidd  deceased,  in  due  form  and  verified, 
the  claim  upon  which  this  action  Is  based, 
and  that  the  said  administrator  rejected 
the  samei.  Tbe  prayer  Is  for  Judgment  for 
tbe  sum  ct  $1,167. 

The  answer  spedQcally  denies  each  and 
all  the  material  allegations  of  tbe  complaint, 
and,  in  addition  thereto,  sets  up  several  dls* 
tlnct  spedal  defense^  the  substance  of  which 
may  thus  be  stated:  (1)  That  the  contract 
for  the  serrices  mmtloned,  if  any  such  coih 
tract  was  at  all  made,  was  not  to  be  perform- 
ed daring  tlie  lifetime  of  tbe  deceased,  that 
tbe  consideration  for  said  services  was  that 
tbe  decedent  was  to  devise  property  to  the 
ptalotlff  w  main  provlslim  in  his  wUl  for 
plalntUt,  "and  tbat  sucih  contract,  if  any  vas 
entered  Into  mm  aforesaid,  is  Invalid  as  nettfaer 
said  coDtract  nor  any  note  nor  any  memoran- 
dum thereof  Is  In  vrittog  or  anbscilbed  by 
the  decedent  or  bis  asnit";  (2)  tbat  the 
servlees  refsmd  to  in  tbe  ounptadnt,  if  svch 
services  were  rendered  at  all.  were  so  ren- 
dered for  and  In  expectatUm  that  tbe  deced- 
ent would  provide  for  the  plaintiff  through 
a  devise  or  beanest  or  provision  in  tbe  de- 
oedoit'B  last  will ;  (8)  tbat  prior  to  the  com- 
mencement of  this  action  and  to  tbe  preaoi- 
tatlon  of  any  dalm  herein  *<plaintlff  reoelTed 
and  accepted  In  fall  satisfactton,  payment, 
and  discharge  tit  the  cause  of  aetioa  set  forth 
in  tbe  amended  complaint  and  all  claims 
that  she  had  or  claimed  agakut  this  estate 
a  carpet  of  the  nine  of  |12S  or  thereabouts." 

The  court  found: 

"That  all  the  ellegatlonB  of  the  plaintiff's  first 
amended  complaint  herein  are  true,  except  tfhat 
said  services  so  rendered  and  performed  as  al- 
leged were  reasonably  worth 'tne  sum  of  $494; 
that  all  tbe  denials  and  allegations  of  tbe  an- 
swer her^  to  the  first  amended  complaint  are 
ontme." 

Conclusions  of  law  were  filed  and  judgment 
was-  rendered  and  entered  accordingly.  Hie 
defendant  appeals  from  said  Judgment  and 
the  order  denying  him  a  new  trlaL 

It  appears  from  the  evidence  tliat  the  de- 
ceased, a  resident  for  many  years  of  the  dty 
of  Areata,  In  Humboldt  county,  and  a  man 
of  considerable  means,  bad  become  so  ad- 
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dieted  to  the  use  of  intoxicating  lignorB  as 
that  he  practically  developed  Into  a  dipso- 
maniac. He  had  a  wife  and  a  son  (the  de- 
fendant In  this'  action),  but  It  appears  that 
at  all  the  times  referred  to  In  the  complaint 
they  resided  in  one  of  the  Eastern  states, 
and  that,  eo  faV  as  his  family  were  conceni- 
ed,  he  lired  alone  In  the  dty  of  Areata.  For 
a  long  period  of  time  prior  to  his  death  he 
was,  it  Is  made  to  appear.  In  an  almost  nn- 
Intemipted  condition  of  inebriety,  so  much 
so.  Indeed,  that  Dr.  McKlnnon,  one  of  the 
local  physicians,  was  frequently  called  In  to 
professionally  attend  and  so  relieve  him  of 
the  effects  of  the  drinking  ''sprees'*  which 
seem  to  have  grown  into  a  custom  with  him. 

The  deceased  was  a  personal  friend  of  the 
plaintiff  and  her  husband,  and  there  Is  evi- 
dence which  shows  that  the  plaintiff,  against 
the  advice  of  her  husband,  agreed  to  famish 
the  deceased  with  board  and  lodging  at  their 
home.  Tbe  deceased,  while  in  a  very  serious 
condition  physically  as  the  result  of  long 
continued  intoxication,  was  taken  to  the 
borne  of  the  plaintiff  on  the  1st  day  of  Oc- 
tober, 1913,  and  remained  there  as  tKHirder 
and  lodger  until  the  20th  day  of  September, 
1014,  or  until  a  few  days  prior  to  the  date  of 
his  death,  which  was-  on  some  day  in  the 
latter  part  of  said  month  and  y«ir. 

Tbe  testimony  does  not  disclose  tbe  extent 
of  tbe  c'on^nsation  whldi  tbe  deceased 
agreed  to  pay  the  plaintiff  or  that  she  receiv- 
ed for  the  board  and  lodging  so  furnished. 
It  Is  very  clear  from  the  testimony,  however, 
that,  after  the  deceased  took  up  his  residence 
with  the  plaintiff,  he  continued  to  Indulge 
excessively  in  alcohcdic  liquors;  tbat  as  a 
result  therein  he  was  during  muc±i  of  the 
time  sick  and  wholly  unable  to  take  care  of 
himself,  and  consequently  required  attentioa 
and  assistance,  both  during  the  day  and  tbe 
night  time  after  his  retirement;  that  medi- 
cine prescribed. by  his  physician  bad  to  be 
given  him,  ^nd  fala  food  often  brought  to  bis 
i<oom;  that  on  occaalons  when  inordlnat^y 
Intoxicated  be  was  exceeding  filthy  in  bis 
personal  habits,  often  soiling  his  outer  clothes 
with  undigested  matter  ejected  from  his 
stomach,  and  his  undergarments  and  person 
with  excrements  from  his  bowels  and  the  con- 
tents of  his  bladder,  he  being  unable  to  con- 
trol blmself  In  thtise  particulars  by  reason 
of  the  helpless  physical  and  mental  condi- 
tion In  which  his  Inebriety  placed  htm.  Thus- 
he  required  almost  coustant  care  and  atten- 
tion, and  the  evidence  shows  tbat  the  plain- 
tiff bestowed  upon  him  duriug  the  period  tbat 
he  boarded  and  lodged  at  her  home  tbe  at< 
tentlon  required.  She  watched,  cared  for, 
fed,  and  administered  to  him  medicine  when 
he  was  confined  to  his  bed.  She  often  bathed 
him  when  in  the  flltliy  condition  above  de- 
scribed. She  would,  when  he  was  absent 
from  the  house  when  he  ought  to  be  there, 
go  out  and  search  for,  find  and  assist  him  to 
her  home  and  his  room.  In  brief,  there  la 
evidence  to  sopport  the  ocmdualcta  that  she 


as  solicitously  and  tenderiy  cared  for  him 
in  his  helplessness  as  If  be  were  her  father 
or  a  son  or  a  brother. 

The  trial  court  was  dearly  warranted  by 
the  evidence  In  finding  the  facts  as  above 
recited  notwithstanding  that  there  was  an 
adversary  showing  from  whldi,  it  may  be 
conceded,  tbe  court  might  have  found  the 
claim  of  the  plaintiff  to  be  spnrioaa 

The  position  of  the  api>ellant  ia,  however, 
that  while  tbe  complaint  declares  upon  an 
express  contract,  no  evidence  was  presented 
showing  an  express  contract  for  the  perform- 
ance of  the  services  desoribed  in  the  com- 
plaint, nor  Is  there  any  evidence  showing  . 
whether  the  claim  as  presented  to  tbe  admin- 
istrator was  based  upon  _or  tbe  ontgrowtb 
of  an  express  or  an  Implied  contract  Tbe 
argument  from  this  postulate  Is  that,  since 
tbe  plaintiff  was  under  employment  of  the 
deceased  to  perform  tbe  service  of  providing 
blm  with  board  and  lodging,  "the  plaintiff 
must  fall,  becao&e  the  rule  Is  inexorable  that 
plaintiff  must  show  an  express  contract  to 
pay  for  these  'special  services*  **  daiined. 

It  is  very  clear  that  tbe  plaintiff  counts 
upon  an  Implied,  and  not  upon  an  exprras, 
contract  It  Is  true,  as  must  always  be  so 
in  a  case  of  an  implied  contract  for  personal 
services,  that  the  complaint  must  show,  as 
tbe  complaint  In  this  case  states,  that  there 
was  an  express-  agreement  for  tbe  hiring,  but 
such  an  averment  of  itself  does  not  disclose 
an  express  as  contradistinguished  from  an 
implied  contract  If  tbe  pleaded  facts  show, 
as'  should  always  be  shown  or  pleaded  to 
avoid  the  implication  that  the  services  were 
to  be  performed  gratuUousIy,  that  there  was 
an  agreement  by  one  of  the  parties  to  em- 
ploy the  personal  services  of  another,  and  It 
Is  further  shown  that  there  was  no  agree- 
ment as  to  the  compensation  to  be  paid  for 
such  services,  then  an  Implied,  and  not  an 
express,  contract  is  disclosed,  and  to  recover 
thereon  the  plaintiff  must  count  upon  a 
quantum  meruit,  or  sue  for  the  reasonable 
value  of  bis  services,  or,  as  tbe  words  de- 
scribing that  common  count  plainly  slgnt^, 
for  whatever  his  services  may  reasonably 
deserve  or  merit 

[1]  Tbe  rule  sought  to  be  invoked  and  bj^ 
plied  here  by  the  defendant,  however,  doea 
not,  in  a  case  where  an  employfi  under  a  con- 
tract to  perform  certain  stipulated  services 
for  a  fixed  compensation  sues  to  recover  for 
special  services  rendered  to  his  master  of 
a  disi^mUar  nature  to  those  for  the  perform, 
ance  of  which  he  was  originally  employed, 
require  such  employ^  to  show  that  such  extra 
services  were  rendered  In  pursuance  of  an 
express  cmtract,  whereby  tbe  master  agreed 
or  promised  to  pay  extra  compensation  13iere- 
for,  to  entitle  the  servant  to  recover  sach 
extra  compensation.  It  he  can  show  tbat 
dissimilar  special  services  were  by  him  per- 
formed and  that  the  master  acc^ted  the 
same  and  the  benefits  thereof,  tbm  tbe  law 
will  Imply  a  promise  to  pay  ther^or,  and 
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thus  there  1b  shown  a  contract  upon  wtaldi  be 
is  entitled  to  recover.  Hay  r.  Petersen,  0 
Wyo.  419,  46  Pac.  1073,  84  L.  R.  A.  681. 

[2]  The  general  rule  la  that  an  agreement 
to  pay  tor  serrices  rendered  and  accepted 
Is  presnmed  unless  the  parties  are  members 
of  the  same  family  or  near  rdatlTes.  Law- 
son  on  Evidence,  |  77. 

[3]  In  this  case  the  burden  of  proving  that 
the  services  were  rendered  voluntarily,  or 
that  they  were  within  the  scope  of  the  orig- 
inal employment,  rested  upon  the  defendant 
Schroeder  v,  Schroeder,  119  Iowa,  67,  93 
N.  W.  78. 

One  of  the  cases  relied  upon  by  the  defend- 
ant Is  Oany  v.  Halledi.  9  CaL  198,  208,  where< 
In  the  Supreme  Oonrt  quoted  approvingly 
and  applied  the  following  rule,  as  stated  in 
Smith's  Master  and  Servant,  pp.  101,  102: 

"Upon  similar  principles  it  is  equally  dear 
that,  where  a  stiinilatea  remuneratioB  baa  been 
agreed  upon,  the  servant  has  no  claim  to  addi- 
uonal  remnneratU>n  on  the  mere  ground  of  hia 
perf(mBance  of  additional  aervices.  XJnleas  he 
can  prove  somtf  contract,  either  express  or  im- 

Slied,  <ai  the  part  of  his  master  to  pay  him  an 
icreased  salary  for  his  additional  services,  be 
can  recoTw  no  reflsanemtlon  fbr  Oam." 

Again  the  d^bndant  dtes  the  cases  of  Ins. 
Oo.  T.  Ck>odridl,  74  Mo.  App.  3GS,  862.  and 
Pew  T.  Bank,  130  Mass.  391,  wherein  the 
rale  Is  laid  down  that: 

"^e  presumption  of  the  law  is  that  all  aerv- 
ices renderei)  by  an  employe  during  the  period 
for  which  he  is  employed,  of  a  similar  nature 
to  those  of  his  regular  duties,  ore  paid  for  by 
hia  salary,  and  to  overcome  this  presumption  hie 
must  sbow  an  axjffess  agreement  for  *  «  * 
compensation." 

[4]  We  tbtnk  the  true  rule  may  be  stated, 
as  we  have  above  indicated  It  to  be,  as 
follows:  niat,  whare  tbt  extra  services 
are  of  the  same  kind  a4  those  whldi  the 
original  agreement  requires  the  servant  to 
render,  then  the  latter,  to  entitle  him  to  re* 
cover  for  sudi  extra  services,  must  show  an 
express  contract  or  agreement  or  promise 
on  the  part  ^  the  master  to  pay  him  extra 
ctxnpensatlcm  therefbr;  but  that,  where  the 
extra  or  aiwclal  services  are  dissimilar  to  or 
wholly  different  In  kind  from  the  services  to 
be  performed  under  the  original  contract  of 
employment,  then  proof  of  the  ftict  of  the 
performance  of  such  extra  services,  together 
with  proof  of  the  acceptance  thereof  by  the 
master,  will  raise  an  implied  promise  on 
the  part  of  the  master  to  pay  the  reasonble 
value  of  such  extra  or  special  services. 

[6]  The  testimony  Ini  this  case  is  of  a 
somewhat  desultory  character,  but  in  a  case 
like  this  it  is  by  no  means  surprising  that 
it  should  be  so.  The  plaintiff  herself  was, 
most  naturally,  more  familiar  with  the  facts, 
drcumstaoces,  and  terms  of  her  employmeut 
and  the  extent  of  her  services  to  the  deceased 
as  a  nurse  than  any  other  person;  but,  un- 
der the  law — a  most  salutary  rule.  Indeed — 
she  was  precluded  from  giving  any  testimony 
In  the  case  bearing  upon  the  drcumstances 
and  tenna  of  her  onploymott  to  render  the 


special  services  for  which  she  here  the 
recovery  of  reasonable  remuneration.  Sec- 
tion 1680,  subd.  3,  Code  CUv.  Proc.  However, 
as  before  declared,  the  evidence  was  such 
as  to  warrant  the  trial  coart  In  fluding,  as 
It  did  find,  that  the  original  agreement  be- 
tween the  plaintiff  and  the  deceased  was 
that  she  was  to  provide  the  latter  with  board 
and  lodging,  and  nothing  more.  And  there 
Is  sufiQcient  support  for  the  finding  that  the 
plaintiff  rendered  to  the  deceased  services 
as  a  nurse,  and,  while  there  Is  no  direct  proof 
that  the  deceased  expressly  requested  the 
plaintiff  to  perform  for  him  those  services, 
or  that  he  pnHnlsed  to  pay  her  additional 
compensation  for  the  same,  yet  It  Is  very 
clear  that  she  did  raider  those  services,  and 
that  he  accepted  them  and  received  the  bene- 
flts  flowing  therefttnn. 

[I]  That  tb»  services  the  plaintiff  was  to 
render  the  deceased  under  the  original  en- 
gagement, or  the  contract  as  It  was  original* 
ly  made,  are  not  similar  In  nature  or  tdnd 
to  the  duties  required  ot  a  nurse,  seems  to 
us  tot  be  a  very  obvious  proposition.  Ab* 
stractly  spealdng,  the  distinction  between  the 
two  kinds  of  services  is  the  same  as  the  dla- 
tinction  between  a  house  or  a  hot^  maintain- 
ed exclusively  for  the  purpose  of  furnishing 
board  and  lodging  to  the  public  and  a  hos- 
pital, whose  sole  and  exclusive  function  is 
to  care  for  and  minister  to  the  sick  or  ^ys- 
Ically  iuflrm.  While  board  and  lodging  are 
ordinarily  furnished  patients  In  aj'bo8{dtal 
maintained  for  the  care  of  the  physically 
sick,  stlU  they  are  but  essential  liuldents  to 
the  paramount  or  main  purpose  or  object  or 
bxislness  of  such  an  institution,  viz,  to  nurse 
the  physically  sick.  Indeed,  nuraing  is  a 
distinct  sdentlflc  profession,  the  right  .and 
the  abiUty  to  practice  which  are  justly  rec> 
ognized  as  proper  subjects  aC  regulation  by 
the  state.  It  la  a  ivofesalon  whose  peculiar 
duties  are  more  nearly  allied  or  analogous 
to  those  of  the  profession  of  medicine  than 
to  those  of  the  business  of  furnishing  hossi 
and  lodging  for  pay,  and  yet  la  wludly  Inde- 
p«ident  of  and  materially  different  In  nature 
from  the  medlcali  profession.  Tbe  courts 
have  therefore  well  said,  when  octssion  has 
called  for  a  judicial  eximaslfni  upon  the  sub- 
ject, that  the  mere  agreement  to  furnish 
board  and  lodging  docs  not  necessarily  or  by 
logic  of  the  fact  Include  nursing,  and  that, 
unless  the  ctmtract  to  famish  the  former 
expressly  includes  the  latter,  or  is  expressed 
in  language  from  which  no  other  just  conclu- 
sion may  be  drawn,  a  promise  to  pay  extra 
compensation  for  the  services  of  a  nurse  In 
such  a  caso  as  this  will  be  Implied.  See 
Pfelffer  v.  Mlchelsen,  112  Mich.  614,  71  N. 
W.  156;  Gates  v.  Gilmer  (Tenn.  Ch.  App.)  48 
S.  W.  280. 

[7]  The  defendant  introduced  no  proof  lu 
support  of  the  several  special  defenses  set 
up  in  the  answer.  He  did,  however,  intro- 
duce sraie  evldwea  twdlng  to  overthnnr  the 
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preenmptloii,  arising  from  the  fact  of  the 
rendltloii  of  services  as  a  nurse  and  the  fact 
of  the  acceptance  thereof  b7  the  deceased,  of 
a  promise  on  the  latter'a  part  to  pay  the 
plaintiff  increased  compensation  for  such 
additional  services,  but  the  trial  court,  to 
whlcb  the  determination  of  the  questions  of 
fact  was  sutxnltted,  was  not  satisfied  with 
the  showing  so  made ;  and,  since  it  was  for 
the  trial  court  in  this  case  to  say,  from  all 
the  circumstances  brought  to  its  attentiim 
through  the  evidence,  viewed  by  the  light  ol 
the  rules  of  law  above  stated,  whether  there 
was  or  was  not  an  agreement  between  the 
parties  that  the  plaintiff  should  receive  extra 
or  additional  compensation  for  the  extra  or 
qiedal  services  described  In  her  complaint, 
this  coart  Is  concluded  by  the  finding  of  said 
court  npon  that  pr(H)osltioni  thm  beintf,  as 
stated,  snffldent  evldanoe  to  soivort  said 
finding* 

The  Judgment  and  the  oxdm  appealed  from 
are  affirmed. 

We  ooncnr:  CBIPKAN,  P.  J.;  BDB- 
'laRTT,  J. 


MILLBB  et  aL  v.  UOQAN  et  aL   (Oiv.  16260 

(District  Court  of  Appeal,  Third  District,  Oall- 
fomU.    Nov.  9,  leiO.) 

1.  Apfbal  axd  Ebsob  ^9933(4)  —  Obdxb 
Gbanti NO  New  Tbuz<— Pkbsukptionb. 

On  appeal  from  an  order  granting  a  new 
trial  after  verdict  on  confllctiDC  evidence,  the  ai^ 
pellate  conrt  must  presume  that  the  trial  Judge, 
acting  impartially,  believed  that  justice  and 
e<iuity  required  a  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Brror.  Gent.  Dig.  H  8426.  8426,  8776;  Dee. 
Dig.  ^5«83(4).)     "  ^ 

2.  Appkai,  and  Ebbob  ^977(3)  —  Obdeb 
OBAiTTjNa  Njtw  TaiAi— (Rbvibw. 

The  discretion  of  the  trial  court  In  granting 
a  motion  for  a  new  trial  is  very  broad,  and  the 
order  will  he  upheld  the  appdlate  court  if  it 
may  be  sui^orted  niwn  any  ox  the  grounds  as- 
signed. 

lEM.  Note.— For  other  casei,  see  Appeal  and 
Brror.  Gent  Dig.  §  3862;  Dec.  Dig.  «=>977(3).] 

8.  Afpxal  and  Bbbob  ^»1015(2)  —  Obobb 
GBANTmo  Nxw  Tbial— Rbvibw. 
The  appellate  court  will  not  disturb  an  order 
granting  a  motion  for  new  trial  where  there  was 
at  the  trial  a  conflict  of  evidence  upon  material 
issaes,  unless  they  can  say  that  a  verdict  in  fa- 
vor of  the  moving  party  would  not  have  found 
sufficient  legal  support  is  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enror.  Gent.  Dig.  ||  SSBXi^^aeii;  Dee.  Dig.  «s» 
1016(4).] 

4.  Appeal  ahd  Eeboe  ^91016(1)  —  Obdeb 
Orahtiho  New  Tbial— Bevibw. 
The  rule  that  an  order  granting  a  new  trial 
for  Insufficiency  of  evidence  to  support  the  ver- 
dict will  not  be  disturbed  applies  when  made  by 
a  judge  who  did  not  preside  at  the  trial. 

[Ed.  Note.— For  other  cas«,  see  Appeal  and 
Error,  Cent  Dig.  ||  8860-8866;  Dea  Dig.  «=» 
1015(i).] 


Appeal  from  Superior  Oonrt,  Solano 
County ;  W.  T.  ODcninell.  Judge. 

Action  by  Henry  Miller  and  another 
against  Bobert  Logan  and  another.  From  an 
order  granting  a  motitm  for  a  new  trial, 
idaintlffs  appeal.  Afllrmed. 

Jj.  6.  Harrier,  of  Tallejo,  and  Philip  Mc- 
Enemey.  of  Fairfield,  for  appellants.  P.  B. 
Lyndi,  ot  Tallejo,  and  W.  H.  Morriasey,  oC 
San  Frandsco,  for  respoDdonts. 

BTJBNBTT,  J.  The  appeal  Is  from  an  or- 
der granting  the  motion  for  a  new  trial.  Ap- 
pellant states  that  the  appeal  is  taken — 
"with  fall  knowledge  of  the  great  discretion  lodg- 
ed in  a  trial  judge  in  the  matter  of  granting  a 
new  trial  when  the  evidence  placed  before  the 
Jury  is  conflicting.  But  we  desire  to  protest 
strongly  against  what  seems  to  us  to  be  the 
arbitrary  undoing  of  all  the  labor  and  expense 
which  necessarily  goes  into  a  trial  by  Jury,  in 
a  case  where  no  injustice  was  done,  in  which  a 
fair  and  proper  verdict  waa  rendered  by  a  joxr 
selected  and  approved  by  both  sides,  in  wbi<» 
the  Judge  granting  the  new  trial  was  not  the 
judge  who  heard  the  testimony,  and  in  iriildi  tlM 
tasamony  was  not  in  aetnal  oonfllct.'* 

We  can  readily  nnderatand  0ie  dlaawcAn^ 
ment  ct  apptilanta*  ooanstfl,  we  have  no 
doubt  at  their  atnoraUj  of  purpose,  and  we 
have  been  de^ly  Impressed  their  lUtle  and 
earnest  &dTDca<xr«  but  Id  view  <tf  tba  rerelar 
tlwg  of  the  recoid,  and  under  the  well-eataN 
Uahed  rules  of  Jndletal  prooediue  la  this 
atate,  Qrare  Temalna  noOiing  forus  to  do  bnt 
to  afflrm  Oie  order. 

[1]  Befm  quoting  from  the  record  and  tlio 
anOunitiea,  we  may  notice  briefly  tlila  atato- 
meat  of  appelant  and  tba  admitted  facts  In 
the  case.  In  the  first  lAaoe,  after  reading 
the  eridenoe  we  cannot  say  that  the  adJon 
of  the  judge  in  granting  a  new  trial  was  ar- 
bitrary. To  the  omtraiy.  we  are  bound  to 
presume  that  be  acted  from  tlie  highest  mo* 
tlvesi  bdlevlng  that  Jnrtioe  and  equllr  re- 
quired a  new  trial.  We  must  assume  that 
his  attitude  was  that  characterised  by  Bnrka 
as  "the  cold  neutrality  at  an  Inipartlal 
judge,"  and  that  bis  only  desire  was  that  no 
ireong  should  be  done  to  eltho-  litigant 
Again,  that  "a  fair  and  proper  verdict  was 
rendered  in  a  case  where  no  Injustice  was 
done"  ia,  no  doubt  the  belief  dC  appellant,  bnt 
upon  the  motion  for  a  new  trial  that  very 
question  was  presented  to  the  Judge  tm  de- 
termlnatlm  and  his  Judpnent  to  the  oontrary 
must  be  acc^ted  here  if  there  be  substantial 
support  for  It  It  ukay  be  added  that  on  mo< 
tl<»i  for  a  new  trial  the  same  rule  applies  to 
another  Judge  as  to  the  one  who  tried  the 
cause,  and  an  examlnatlim  of  the  record  con- 
vinces us  that  there  was  a  substantial  oon- 
fllct In  the  evidence  In  a  material  matter. 

Now  a  word  as  to  the  nature  of  die  Issues. 
The  action  was  for  serrioea  in  reraoddlng 
and  repairing  a  (meHitov  frame  boiling  oc- 
cupied as  a  saloon.  In  the  first  count  of 
their  complaint  appellants  alleged  tliat  the 
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agreed  price  was  to  be  $S,104J3,  aod  dalmed 
a  balance  doe  of  9LJ064£3.  The  secraid  count 
was  Qprai  qaantnm  memlt  for  the  same 
amoont  IJefnidanta  denied  that  the^  agreed 
to  pay  said  snm  of  $3,164^  or  any  greater 
sum  than  $2,100,  denied  that  the  reascmable 
Talue  of  said  services  was  any  greater  tlian 
said  latter  snm,  and  alleged  that  plaintiffs 
agreed  to  do  all  the  work  for  a  sum  not  to 
exceed  $2,100  "and  for  as  much  less  as  they 
could/*  It  was  admitted  that  defendants  had 
paid  the  said  sum  of  $2,100,  and  it  cannot  be 
denied  t3iat  said  allegation  of  a  specific  cm- 
tract  to  do  the  work  tox  said  sum  presented 
a  defense  to  the  action.  U  there  had  been 
a  finding  that  such  was  Qie  agreonent,  it 
would  TCQubv  a  Judgment  In  fitvor  of  de- 
fokdants.  l^e  jury,  though,  rejected  tbethe- 
iny  thus  set  up  In  the  answer,  and  brought 
in  a  ver^ct  in  favor  at  plalntttM  for  the  snm 
of  |e»4.6S. 

Hie  important  anestlm,  thm,  la:  Was 
there  any  substantial  evldoice  to  support  de- 
fendants* oontenttcm?  Of  tide,  there  can  be 
no  doubt  when  attention  Is  directed  to  the 
tOiawtiig  teatlnumy  of  Bobert  liC^n: 

"In  December,  101%  I  had  a  cooTersatioD 
with  Ur.  Miller  and  Mr.  Oasddy  retative  to  re- 
modehng  the  Acme  Saloon,  formerly  called  the 
WaldorL  I  aaked  Mr.  Miller  and  Mr.  Caasidy 
to  look  the  buildinf  over.  I  sabmitted  a  rough 
plan  to  them  that  I  had  drawn  myself,  and  ask- 
ed them  to  look  It  over  and  give  me  a  figore  on 
!t.  I  think  they  must  have,  and  afterwards,  Mr. 
Miller  said:  'We  wiU  do  the  work  for  $1,700, 
what  yoo  have  laid  out.'  I  said:  'If  you  will 
do  the  work  for  that,  it  is  aRreeable  to  me.' 
•  *  •  I  gave  Miller  ft  Oaasidy  the  work  to  do 
for  $1,700.  Miller  told  me  he  would  do  the 
work  for  $1,700  and  we  agreed  upon  that  price. 
We  agreed  npon  the  kind  of  work  and  what  was 
to  be  done.  The  buflding  was  finally  built  along 
the  lines  we  agreed  npon,  with  the  exception  of 
cutting  out  what  we  call  the  reading  room;  it 
was  a  partition  in  the  east  end  of  the  saloon 
that  was  cat  out  entirely.  The  pebble-dash 
front  was  not  in  the  original,  Mr,  Cassidy  made 
the  suggestion  to  me  that  we  put  on  a  pebble- 
dash  fronL  and  Z  rather  liked  the  Idea  myself, 
but  I  told  him  that  I  didn't  think  we  could  do  it 
at  that  time,  and,  if  possible,  we  might  do  it 
later  on,  and  he  explained  to  me  that  we  would 
have  to  have  it  painted  anyhow,  and  I  better 
have  it  done  now  while  the  work  was  new.  So 
I  asked  him  how  much  more  it  would  cost  to 
complete  the  building  with  a  pebble  dash.  He 
said  it  would  cost  $2,100,  and \e  said:  'Should 
it  cost  leas  than  $2,100,  you  will  receive  the 
ben^t  of  it'  For  all  the  work  done  in  the 
building,  we  agreed  upon  the  price  of  $2,100,  In- 
cluding the  pebble-dash  front.  There  was  noth- 
ing done  in  the  building  that  was  not  included  in 
the  $2,100;  the  fixed  sum  afcreed  upon  was  $2,- 
100.  a3i«  dange  from  $1,700  to  $2,100  was 
talked  over  and  agreed  upon,  and  after  that  was 
agreed  on,  we  did  not  order  any  additions; 
Bome  were  struck  out.  •  *  •  I  told  him  what 
I  wanted,  and  anbrnitted  this  plan  to  him  with 
measurements.  I  told  him  how  I  wanted  it 
about  the  marble  baseboard  and  paneled  walls 
and  so  forth.  It  was  understood  at  the  time, 
as  near  aa  I  can  rem^ber,  that  we  wanted  ev- 
erything that  is  now  in  the  building." 

He  was  subjected  to  a  rli^  cross-examina- 
tion, but  he  held  to  the  theory  that  the  en- 
tire woriE  was  to  be  doae  ior  $2,100,  wlfli 
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possibly  the  exception  of  some  trivial  altera- 
tions or  additions.  The  teatimmiy  of  his  part- 
ner was  to  the  same  effect  The  credibility 
of  these  witnesses  is  rigorously  questioned 
by  appellant  We  can  see  in  their  state* 
meats,  however,  nothing  inherently  Improb- 
able. Sach  contracts  ate  not  unusual,  nor 
does  it  appear  necessarily  unreasonable  that 
plalntUfs  should  have  agreed  to  do  the  work 
for  the  sum  mentioned.  At  least,  it  Involves 
a  question  of  candid  disputation.  Much 
might  be  said  on  both  aldea  of  the  proposi- 
tion, and  tor  such  reason  we  cannot  disturb 
the  <wdw  granting  the  motioa  for  a  new 
trial. 

[2, 3]  A>  to  the  prlndple  governing  the 
caae^  we  may  teSex  to  the  latest  ea^r^sion 
of  Uw  Snprane  Ckmrt  in  Tweedide  t.  Bar- 
nett,  iSd  Pac.  48S,  wherein  it  Is  said  tbrougb 
Mr.  Justice  Melvin: 

"It  is  a  role,  so  well  understood  that  discus- 
sion of  it  seems  almost  superfluous,  that  the  dis- 
cretion of  the  court  granting  such  a  motion  is 
very  broad,  and  the  order  wul  be  upheld  by  the 
court  to  which  an  appeal  is  taken  if  It  may  be 
supported  upon  any  of  the  assigned  grounds. 
Morgan  v.  Robinson,  1B7  Cal.  848-351  [107  Pac 
6951;  Wurzburger  v.  Nellis,  16S  Cal.  48-50 
[130  Pac.  10521:  CahiU  v.  Stone,  167  CaL  12ft- 
129  [138  Pac.  712].  We  may  not  distorb  such 
an  order  where  there  was  at  the  trial  a  conflict 
of  evidence  upon  material  issues,  unless  we  can 
say  that  a  verdict  in  favor  of  the  moving  party 
would  not  have  found  sufficient  legal  support  in 
such  evidence.  Empire  Investment  Oo.  v.  Mort, 
169  Cal.  732  [147  Pat  960]." 

[4]  That  the  same  rule  applies  where  an- 
other judge  hears  the  motion  for  a  new  trial 
Is  held  In  Jones  v.  Sanders,  103  Cal.  678,  37 
Pac.  049,  wherein  It  is  said: 

"It  is  claimed  for  appellant  that  as  Judge 
Hoge  presided  at  the  trial  his  findings  upon  all 
the  questions  of  fact  should  be  treated  as  con- 
clusive. We  do  not  understand  this  to  be  the 
rule  applicable  to  a  case  like  this.  It  is  true 
that  this  court  will  not  review  findings  when 
there  Is  a  snbstantial  confilct  In  the  evidence, 
but  It  has  been  repeatedly  held  that  upon  mo- 
tion for  a  new  trial  it  is  the  duty  of  the  trial 
court  to  examine  the  evidence,  even  though  it 
be  conflicting,  and  if  dissatisfied  with  the  con- 
duidcms  readied,  to  grant  a  new  trial.  And  the 
rule  is  the  same  whether  the  motion  is  heard  by 
the  judge  who  tried  the  case  or  by  some  other 
judge,  whose  only  knowledge  of  the  facts  ia  ob- 
tained from  the  record.  Macy  v.  Davila,  48  Cal. 
646;  Bauder  v.  I^rrel.  50  Oal.  99:  Blum  v. 
Sunol,  63  CeX  341:  Wilson  v.  Oalifomla  0. 
B.  R.  Col,  94  CaL  166  [29  Paa  S61,  17  L.  R. 
A.  eSB]." 

Reepondoita  claim  Uiat  t3ie  order  can  be 
jnstifled  on  other  grounds,  but  we  deraa  ■  it 
unnecessary  to  consider  them.  These  involve 
the  contention  that  certain  errors  were  com- 
mitted by  the  trial  judge  In  lila  rulings  npcm 
the  admlsalblUt?  of  evidence.  Tbey  aeem, 
however,  comparatirely  unimportant,  and  the 
QuestlMui  will  probably  not  arise  in  the  new 
trlaL  So  we  tiaego  any  spedflc  notice  (tf 
them. 

We  tUnk  the  order  should  be  affirmed ;  and 
It  is  80  (Hidered. 

We  concur:  OHIFMAN,  P.  J. ;  HART,  J. 
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BOBINSON.  Mayor,  t.  LEMP. 
(Sapreme  Court  of  Idaho.    Dec  18,  1916.) 

1.  Advbbse  P0B8S8S10N  9=97(1),  8(1)— Acqui- 
sition or  TtTLB  BT  MuHtCIFAUTIES. 

While,  aa  a  general  ral«,  title  to  property 
hdd  by  a  municipality  for  public  oae  cannot  be 
acquired  by  adverse  possessioa,  the  opposite  rule 
prevails  where  the  property  is  held  by  it  for 
other  than  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  29,  30,  43,  61-55,  67; 
Dec.  Dig.  «=>7(1),  8(1).] 

2.  E6TOPFBL  <=>62(4)  —  MUNICIPAZ,  CORPOBA- 

TioNs— Conduct. 
A  municipal  corporation  may,  by  its  con- 
duct or  the  conduct  ot  its  oiBcers  and  agents,  be 
estopped  to  assert  its  cltim  idl  titte  to  proper^. 

fTOd.  Note.^ — For  other  cases,  see  Estoppel, 
Cent.  Dig.  8  153 ;  Dec.  Dig.  «=»62(4) ;  Munici- 
pal Corporations.  Cent.  Dig.  M  379,  632,  682, 
918.] 

8.  Adykbsb  P0SSB88XOH  ^s»114(l)— Estoppel 
^>118  —  Actions  —  Bvxdbnqb  —  Sunrz- 

CIENCY. 

Held  that,  under  the  facta  In  this  case  and 
the  law  applicable  thereto,  respondent's  testator 
acquired  title  to  the  property  in  controversy  by 
adverse  possession^  and  tnat  appellant  and  Boise 
City  are  estopped  from  asserting  any  title  or 
claim  thereto. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  U  682,  683;  Dec  Dig.  «=> 
114(1);  ^ppel.  dSit  Dig.  H  806,  808;  Dec 
Dig.  •»118.] 

Appeal  from  District  Court,  Ada  Ooanty; 
Ed.  L.  Bryan,  Judge. 

Action  between  Jeremiah  W.  Bobinson, 
Mayor  and  Trustee,  and  Herbert  Lemp,  ex- 
ecutor of  the  estate  of  John  Lemp,  deceased. 
£'rom  a  Judgment  for  the  latter  and  an  or- 
der denying  a  new  trial,  the  fco-mer  appeals. 
Affirmed. 

Chas.  F.  Beddodi  and  J.  B.  Bldrtdge,  both 
of  Boise,  for  aKKllant  Alfred  A.  Fiaser  and 
C.  H.  Unt^elter,  both  <a  Boise,  tor  xe- 
spondent 

MOBOAN,  J.  This  action  haa  heretofore 
been  befwe  this  court  upon  appeal  from  a 
Judgment  of  dismissal  entered  by  reason  of 
the  refusal  of  the  plaintUf  to  farther  plead 
after  an  order  was  made  snstalninff  a  de- 
murrer to  the  complaint  The  Judgment  was 
reversed,  and  the  cause  remanded,  with  di- 
rection to  the  trial  oonrt  to  overrule  the  de- 
murrer and  to  permit  the  defendant  to  an- 
swer. Hodges  T.  I^mp,  24  Idalio,  399,  135 
Pa&  25a 

The  purpose  of  the  action  is  to  procure  a 
decree  annulling  and  canceling  two  certain 
deeds,  (me  made  by  James  A.  Plnn^,  as 
mayor  of  Boise  City  and,  as  such,  successor 
to  t2ie  trost  ideated  by  the  lam  of  the  Unit- 
ed States  (D.  S.  Bet.  Stats.  {  2387  CU.  S. 
Gomp.  St  f  4791])  and  of  the  state  of  Idaho 
(Ber.  Codes  H  S147  to  2169)  relatlTe  to  gov- 
ernment town  sites  and  the  disposal  <tf  lots 
and  parcels  of  land  situated  therein,  and 
certain  special  and  local  laws  enacted  by  the , 


territorial  Le^alature  (Special  and  liocal 
Laws  of  Idaho,  pp.  30  and  33).  The  other 
deed  was  made  by  John  M.  Haines,  as  such 
mayor  and  trustee.  These  deeds  conveyed  to 
John  Lemp,  respondent's  testattM',  certain 
lands  la  Boise  City,  as  will  more  fully  ap* 
pear  from  the  decision  of  this  court  above 
cited. 

The  defendant  answered  and  flled  a  croes- 
oomplaint  wherein  he  prayed  that  the  croes- 
defeadant,  and  his  successors  In  interest,  one 
of  whom  Is  appellant,  he  having  been  sub- 
btituted  for  the  original  cross-defendant,  be 
perpetually  enjoined  from  claiming  title  to 
or  Interfering  vrith  his  possession  of  the 
property,  that  he  be  decreed  to  be  the  owner 
thereof,  and  that  his  title  be  quieted.  The 
cross-oomplaint  was  answered,  and  a  trial 
was  had  which  resulted  In  a  decree  tor  the 
defendant,  from  whldi,  and  from  an  order 
overruling  a  motion  for  a  new  trial,  this  ap- 
peal is  prosecuted. 

Section  2387,  U.  S.  Bev.  Stats.,  provides 
for  the  entry  at  the  proper  land  office,  by 
the  authorities  of  a  town,  If  incorp<»-ated,  of 
portions  of  the  public  lands  of  the  United 
States  which  have  been  or  may  be  settled  up- 
on and  occupied  as  a  town  site,  in  trust  fw 
the  several  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  Inter- 
ests, and  that  the  execution  of  the  trust  as 
to  the  disposal  of  the  lots  and  the  proceeds  of 
the  sale  thereof,  shall  be  conducted  under 
such  regulations  as  may  be  prescribed  by  the 
legislative  authority  of  the  state  or  territory 
In  which  the  same  Is  situated. 

By  the  territorial  act  of  January  6,  1871 
(Special  and  Local  Laws,  p.  30),  the  mayor 
uf  Boise  City  was  designated  as  trustee  to 
execute  the  trust  above  mentioned,  and  he 
was  directed  to  make  and  deliver  to  the  oc- 
cupants  of  lands  within  the  town  site  who 
were  entitled  thereto  deeds  of  conveyance  ae* 
cording  to  their  respective  interests,  and, 
with  that  end  in  view,  to  cause  to  be  made 
and  filed  in  his  office  a  plat  of  the  town 
site  and  to  give  notice  requiring  all  persons 
claiming  lands  to  present  their  re^ectiTe 
claims  to  him  in  writing.  It  was  fnrtba 
provided  that  the  occupants  of  the  town  site 
might  at  any  time  within  GO  days  after  the 
filing  of  the  plat  and  the  publlcatiao  ci  the 
notice,  make  their  applications  for  title  to 
the  property  dalmed  by  taiem.  Xhe  act  di- 
rected what  proceedings  should  be  had  In  the 
event  of  cwflictlng  claims,  and  provided  that, 
if  no  adverse  claim  was  filed,  upon  payment 
of  a  ipeclfied  sum  of  money,  the  mayor 
should  execute  and  deliver  a  deed  of  convey- 
ance to  the  claimant  It  was  further  toovld- 
ed  that  all  lots  and  blocks,  or  portions  tliere- 
of,  remaining  unclaimed  for  a  period  of  S 
montjis  after  the  first  publication  of  the  no- 
tice above  mentioned  should  be  sold  by  the 
mayor,  at  public  auction,  to  the  highest  bid- 
der, for  cash,  and  the  proceeds  of  the  sale 
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should  be  paid  far  Mm  Into  tbe  tieanur  vt 

Boise  at7. 

The  act  of  the  territorial  LegUtlatnre  of 
Janaaty  15,  18T5  (Special  and  Local  Laws, 
p.  83),  directed  the  mayor  oi  B<riM  CAty  to 
pnbUab  notice  for  80  days  that  he  would, 
within  90  di^  from  tbe  first  pnblicatlcai, 
sell  all  lots  and  blocks,  or  portions  thereto 
within  tbe  dty  for  which  a  mayor's  deed  had 
not  been  taken,  at  public  auction,  and  to  so 
sell  and  dispose  of  soch  property  and  pay  the 
proceeds  thereof  Into  the  city  treasary,  un- 
less, within  the  time  specified  In  the  notice, 
the  parties  claiming  to  own  the  property 
came  forward  and  paid  for  and  took  deeds 
aa  provided  by  tbe  act  of  1871  supra. 

Section  2168,  Rev.  Oodee,  provides,  among 
other  things,  that  tbe  successor  In  office  of 
the  mayor  or  other  officer  who  hsB  entered 
lands  under  the  town-site  laws  of  the  United 
States,  or  is  trustee  for  the  execution  of  tbe 
trust  in  that  behalf,  whether  acting  as  such 
under  general  law  or  a  local  or  special  act 
relating  to  any  dty  or  Incorporated  town, 
shall  succeed  to  tbe  trust  and  have  authority 
to  execute  the  same  as  fully  as  his  predeces- 
sor, the  original  trustee,  might  bare  done 
while  in  office;  also  that,  when  a  mayor's 
or  other  trustee's  deed  of  any  block,  lot, 
share,  or  parcel  of  a  town  site  has  been  lost 
or  cannot  be  found,  and  there  Is  no  record 
thereof  in  the  office  of  the  county  recorder, 
such  successor,  upon  proper  application  to 
him  showing  that  no  such  deed  can  be  found 
to  such  property,  and  that  no  deed  thereto 
la  of  record  in  the  office  of  the  county  re- 
corder, and  tliat  the  applicant,  bis  ancestor, 
or  predecessor  or  grantor,  has  been  in  the 
quiet,  peaceable,  and  undisputed  possession 
of  tbe  premises  under  claim  of  title  for  the 
fall  period  of  6  years  next  before  tbe  appUca- 
tioD,  must  grant  and  convey  tbe  title  to  the 
applicant 

On  January  IS,  1868,  the  mayor  of  Boise 
City  made  application  at  the  proper  land 
office  for  a  public  land  entry  pursuant  to 
the  provisions  of  section  2387,  supra,  and  on 
May  2,  1870,  patent  was  issued  to  hbn  in 
trust,  conveying,  for  the  purposes  mentioned 
in  that  act,  the  town  site  of  Boise  C^ty,  In- 
cluding that  portion  of  the  land  here  In  con- 
troversy mentioned  and  described  in  the 
first  cause  of  action  stated  in  respondent's 
amended  complaint,  but  It  does  not  appear 
that  the  tract  in  question  was  deeded  to-any 
one  prior  to  June  6,  1891,  at  which  time  ap- 
pellant's predecessor  conveyed  it  to  John 
Lemp^ 

One  of  the  allegations  contained  In  the 
first  cause  of  action  stated  In  tbe  amended 
cwnplalnt  Is  to  tbe  effect  that  said  tract 
of  land  was  vacant,  unclaimed,  and  unoccu- 
pied at  the  time  of  entry  of  tbe  town  site, 
and  that  It  remained  so  until  about  the  year 
18S6,  when,  for  the  first  time,  Lemp  assert- 
ed some  claim  over  It.  Tbe  trial  court  found 
that  respondent  failed  to  establish  tiieae 
facts  by  a  preponderance  of  the  eridence,  or 
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to  tbe  Batlsfactien  of  the  court,  and  that  the 
allegation  is  not  true. 

The  erldoKe  as  to  whether  or  not  the  land 
was  occupied  at  the  time  of  entry  Is,  as 
might  well  be  expected  In  view  of  the  many 
years  whkb  elapsed  between  that  date  and 
tbe  trial  of  tbe  cause,  eiceedtngly  unsatlS' 
factory,  and  we  are  not  disposed  to  disturb 
the  finding  of  the  trial  court  la  that  inr- 
tlcular,  nor  do  we  believe,  In  view  ot  other 
facts  disclosed  by  the  record  and  of  our  con- 
clastons  relative  to  the  law  governing  this 
case,  that  the  p<^t  Is  one  of  controlUng  hi- 
flnence. 

Id  1887  Walter  B.  Pierce,  mayor  of  Boise 
City,  made  appUcatltm  for  an  additional 
town-site  en^,  and  in  1898  a  patent  was 
Issued  to  him  in  trust,  pursuant  to  section 
2387,  supra,  conveying  1.13  acres  as  such  ad- 
ditional town  site,  being  the  land  which 
forms  tbe  subject  of  tbe  second  cause  of  ac- 
tion stated  in  the  amended  complaint.  There- 
after, and  In  1908,  Mayor  Haines,  as  succes- 
sor to  tbe  trust,  conveyed  by  deed  the  land 
in  question  to  John  Lemp. 

As  we  understand  the  record,  the  land  in- 
volved In  this  action  was  inclosed  with  a  sub- 
stantial fence  about  1873.  In  1878  Thomas 
D.  Cahalao,  who  believed  It  to  be>a  portion 
of  a  trnct  he  owned,  but  whose  property,  In 
fact,  adjoined  it,  hududed  the  land  In  con- 
troversy, together  with  other  lauds.  In  a 
deed  to  John  Lemp,  and  in  1886  again  In- 
cluded it  in  a  deed  of  Other  lands  to  him. 
Since  the  date  of  the  first-mentioned  convey- 
ance until  the  tract  was  platted  into  town 
lots  and  portions  of  It  were  sold  it  was  in 
the  open,  notorious,  adverse,  and  exclusive 
possession,  control,  and  occupancy  of  Lemp, 
who  held  it  under  claim  of  title.  The  unsold 
portion  was  so  held  and  possessed  by  blm 
until  bis  death,  and  since  then  has  been,  in 
like  manner,  possessed,  controlled,  and  claim- 
ed by  respondent  as  executor  of  his  estate, 
and  at  no  time  has  Boise  City,  or  any  of  its 
mayors  offered  to  sell  It,  or  any  portion  of 
it,  as  unclaimed  lands  under  the  town-site 
laws  of  the  United  States  and  of  the  territory 
and  state  of  Idaho,  but  have,  during  many 
years  prior  to  tbe  commencement  of  this  ac- 
tion, in  various  ways  recognized  the  Lemp 
Utle  to  It 

^e  municipality  accepted  a  plat  and  dedi- 
cation of  the  tract  under  the  name  and 
style  of  Lemp's  Triangle  addition  to  Boise 
City.  It  purchased  a  portion  of  it,  erected 
a  fire  station  thereon,  and  still  retains  title 
thereto  and  possession  thereof.  It  obtained 
an  option,  In  writing,  to  buy  the  entire  prop- 
erty and  therein  it  Is  redted  that  John  Lemp 
is  the  owner.  During  the  years  since  re- 
spondent and  bis  testator  have  claimed  title 
to  and  have  occupied,  controlled,  and  pos- 
sessed this  property,  and  before  the  time 
of  tbe  trial  of  this  case  in  tbe  district  court, 
taxes,  general  and  special,  amoimting  In  prin- 
cipal and  Interest  to  the  sum  of  18,866.70,  be- 
ing all  taxes  nispssed  against  it,  have  been 
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collected,  aDd  a  portion  of  them  have  been 
levied  by  and  paid  to  Boise  City.  It  Is  trne 
appellant  has  offered  to  reimburse  respond- 
ent for  the  taxes  paid,  and  Interest  therecHi, 
but  this  can  only  be  viewed  In  the  light  of 
an  offer  to  do  eanity,  and  does  not  affect 
the  tact  that  the  dty  and  Its  officials  have 
for  many  years  recognized  the  Lemp  title. 

These  facts  suggest  the  questions:  Are 
the  claims  of  appellant  and  his  cestui  a™ 
trust,  the  dty,  defeated  by  estoppel,  and, 
have  respondent  and  his  testator  acQUlred 
title  by  adverse  possessfcm,'  even  though 
their  claims  under  the  town-site  laws  were 
not  well  founded  originally?  While  a  nnm- 
ber  of  other  points  have  been  ably  argued  by 
counsel,  we  believe  an  answer  to  the  fore- 
ffoing  questions  wIU  dispose  of  the  case,  and 
that  the  other  matters  presented  need  not 
be  discussed  in  this  opinion. 

[1]  The  rale  is  established  by  the  great 
weight  of  authority  that  title  to  property  held 
by  a  municipality  for  public  use,  such  as  for 
streets,  parks,  public  building  sites,  etc.,  can- 
not be  acquired  by  adverse  possession,  but 
the  opposite  rale  prevails  where  tbe  property 
Is  held  by  It  for  other  than  a  public  use. 
Volume  3,  McQuillan  on  Municipal  Corpora- 
Udoa,  8  1168;  Ames  v.  City  of  San  Diego, 
101  OaL  300.  S6  Pac.  1005. 

t2]  It  is  also  well  established  that  a  munic- 
ipal corporation  may  by  its  conduct  or  the 
conduct  of  its  officers  and  agents  be  estopped 
to  assert  its  claim  of  title  to  property.  Vol- 
ume 8,  McQuillan  on  Municipal  Corpora tJons, 
S  1169;  Davenport  v.  Boyd,  109  Iowa,  248, 
80  N.  W.  814,  77  Am.  St.  Rep.  536;  Reuter 
V.  Lawe.  94  Wis.  300,  68  N.  W.  955,  34  L.  R. 
A.  733,  59  Am.  St.  Rep.  892;  Boise  City  v. 
Wilkinson,  10  Idaho,  150, 102  Pac.  148. 

[3]  Upon  consideration  of  the  foregoing 
facts  and  the  law  applicable  thereto,  we  con- 
dude  that  the  property  here  In  controversy 
Is  not,  and  cannot  be,  dalmed  by  either  ap- 
pellant or  Boise  City  for  sudi  a  pnUlc  use 
as  would  preclude  respondent's  testator  from 
acquiring  title  thereto  by  adverse  possession, 
that  appellant  and  the  munidpality  are 
estopped  from  asserting  the  datm  here 
songht  by  them  to  be  asserted,  and  tliat  the 
Judgment  and  order  appealed  from  most  be 
affirmed. 

It  is  so  ordered.  Gostir  are  awarded  to  re- 
spondent. ^ 

SUUJYAll,  a  J.,  and  BUDOB,  X,  concur. 


OASADY  T.  STUABT  «t  al. 
(Supreme  Court  of  Idaho.  Dec,  15,  1016J 

Appbaii  and  Ebbob  «=9l001(l)— Rkvuw— Veb- 

DICT. 

Where  there  is  substantial  evidence  to  sup- 
port the  verdict  of  a  Jury,  the  verdict  wiU  not 
be  disturbed  on  appeal. 

[Ed.  Note.— EVir  othtf  cases,  see  Appeal  and 
Emr,  Cent  Dig.  H  8928-8^;  Dee. 


Appeal  from  District  Court,  Idaho  Coun- 
ty ;  Edgar  C.  Steele,  Judge. 

Action  by  W.  H.  Oasady  against  James 
Stuart  and  Harriet  Stuart  BYom  a  Judg- 
ment for  plaintiff,  defendants  wPttL  Af- 
firmed. 

Clay  McNftmee,  of  Lewlston,  and  J.  V,  Mc- 
Clear.  of  Bolse,  for  appellants.  J.  F.  Albhie, 
of  Coeur  d'Alene,  and  W.  H.  Oasady.  ttf  Lew- 
lston, for  respondMit 

SnUiITAN,  O.  J.  This  action  was 
brought  to  recover  attoraey's  fees  tor  serv- 
ices performed  In  certain  litigation  before  the 
Commissioner  of  Indian  AflCalrs  and  the  De- 
partment of  the  Interior  of  the  general  gov- 
ernment. Involving  title  and  succession  of 
Indian  lands  and  for  procuring  an  adju^ca- 
tlon  in  favor  of  appellantB,  vesting  title  In 
them  to  lands  of  the  conceded  value  ct  about 
$20,000,  for  which  service  idaintlfl  claimed 
the  sum  ot  $2,600.  Hie  Issue  was  Joined  cm 
the  reasonableness  of  the  attorney's  teo 
claimed.  The  court  with  a  Jury  tried  tba 
case,  and  the  Jury  returned  a  verdict  for  tbe 
plaintiff  in  the  sum  of  $1,^0,  for  which  sum 
Judgment  was  entered  in  favor  of  the  plain- 
tiff. A  new  trial  was  denied,  and  Uie  appeal 
is  from  tlie  order  denying  a  new  trial  and 
from  the  Judgment 

It  was  contended  on  the  argument  that  the 
court  erred  in  overruling  the  appellants 
motion  for  a  new  triaL  Tb&  other  assign- 
ments of  error  go  to  the  instructions  given 
to  the  Jury  and  the  exduslon  of  certain  tes- 
timony and  tb.e  suffldenc?  of  tbe  evidence  to 
support  the  verdict  The  main  contention, 
as  we  view  it,  involves  the  saffidency  of  the 
evidence.  On  an  eumination,  we  find  there 
is  a  aubutantial  conflict  In  the  evidence  as 
to  the  value  of  the  respondoit's  services. 
That  being  trae,  the  vodlct  of  the  Jury  will 
not  be  set  aside. 

We  have  considered  the  otber  errors  as- 
signed by  appellants,  and  we  conclude  that 
there  Is  no  real  merit  in  any  €ft  them. 

The  Judgment  must  therefore  be  affirmed ; 
and  It  is  so  ordered,  with  costs  In  fiivor  of 
the  respondent 

BUDGB  and  MORGAN,  JJ.,  concur. 


RFATB  T.  NATIONAL  StTBETY  00.  (OOF- 
FIN,  Intervener). 
(Supreme  Court  of  Idaho.  Dec.  IS,  1916.  Re- 
heBring  Denied  Jan.  4,  1917.) 

1.  OOTTBTS  ^»95(1)  —  PbICEDKITTS  —  FOLLOW- 
INQ  OF  PbEOKDENTS. 

The  right  to  enforce  an  attomear's  lien 
afcainst  the  proeeeda  of  a  Judgment  in  tavor  of 
the  state,  In  this  Jurisdiction  depends  upon  con- 
Btitotional  and  statutory  provisions.  This  conrt 
will  not  be  bound  by,  or  lollow,  dedslons  of  ap- 
pellate courts  of  other  jnrisdictioQS  in  the  en- 
forcement of  attome:r's  Hens  agalDSt  the  pro- 
ceeds of  a  judgment  in  favor  of  the  state  and 
In  the  custody  of  the  comrt,  where  such  ded- 
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■iona  «»  directly  in  conflict  with  the  Gonititn- 
tum  and  atatntorr  provlrionB  of  this  state. 

[EJd.  Note— For  other  cases,  see  Courts,  Cent 
ZMg.  I  822;  Dec.  Die  «=»95(1).] 

2.  ArroBNBT  AND  Client  «=»174  —  Liehb  — 

Recovbbt  by  State. 
Section  4900,  Rev.  Codes,  as  amended  b; 
Seas.  Laws  1911.  c.  167,  p.  563,  fails  to  provide 
for  an  attorney's  lien  hi  favor  of  an  attorney 
who  appears  on  behalf  of  the  state,  which  at- 
taches to  a  verdict,  report,  decision,  or  juda- 
meiiC  in  favor  of  the  state,  or  to  the  proceeds 
thereof.  Said  statute  makes  no  reference  to 
the  soTcreini  power  and  the  sovereifm  is  not  in- 
duded  wiuin  the  foregoinx  statutory  provi- 
sions, either  by  express  words  or  by  necessary 
Implication.  As  tne  govemment  ot  the  state 
Is  established  for  the  good  of  the  whole,  and 
can  onlj  b«  snpport«a  by  means  of  its  rev- 
ennes,  courts  in  the  construction  of  general 
laws  will  not  ordinarily  apply  to  the  state  snch 
as  upon  their  face  seem  to  nave  been  intended 
only  to  de:dare  or  regulate  the  rights  and  rem- 
edies of  individuals  and  whicli,  if  so  applied, 
would  have  the  effect  of  obstructing  the  speedy 
collection  of  the  pnbUc  revenues. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CSient.  Gent  Dig.  H  37&-380.  882.  38S: 
Dec.  Dig.  ^174.] 

8.  ATroBNxr  and  Oldht  4=>174  — •  Likhs  — 
Stati. 

BeJd,  that  no  equitable  lien  attaches  in  fa- 
vor of  an  attorney  for  servicea  alleged  to  have 
been  rendered  the  state  that  is  enforceable 
against  the  proceeds  of  a  judgment  in  the  ens- 
tody  of  the  conrt  where  the  OwutitDtion  and 
the  provisions  of  the  statutes  in  express  terms 
provide  the  procedure  tliat  must  be  followed  in 
order  to  authorise  die  payment  ot  any  daim 
against  the  state. 

[Bd.  Note.—For  other  cases,  see  Attorney 
and  Client  Gent.  Dig.  SS  878-880,  382,  385; 
Dec.  Dig.  ^174.] 

4.  Attobnet  and  Client  «=»174— I/iBNa— Ri- 

covEBT  .BY  Stats. 
Section  18.  art  4.  of  the  Constitution,  pro- 
vides tbat^  "The  governor.  Secretary  of  State, 
and  Attorney  General  shall  constitute  *  *  * 
a  board  of  examiners,  with  power  to  examine 
an  daims  aKSinst  the  state,  except  salaries  or 
compensations  of  officers  fixed  by  law,"  etc. 
This  clause  of  the  Constitution  is  supplement- 
ed by  the  statutes  (section  146,  Bev.  Codes, 
as  amended  by  Sess.  Laws  1913,  c.  15,  p.  58), 
as  follows:  "It  shall  be  the  duty  of  t^e  state 
board  of  examiners  to  examine  all  claims 
against  the  state,  except  salaries  and  compen- 
sation of  officers  fixed  by  law.  *****  All 
claims  of  whatever  character  against  the  state 
must  be  submitted  to  the  state  board  of  examin- 
ers for  their  approval  or  rejection.  To  permit 
state  officers  to  be  harassed  and  hindered  in 
the  recovery  of  moneys  embezzled  by  public  of- 
ficials, and  to  stop  such  moneys  in  transitu  and 
charge  the  same  with  an  attorney's  lien  for  al- 
leged services  rendered  the  state  in  procuring 
KUd  indgment  would  be  contrary  to  good  pub- 
lic policy  and  detrimental  to  the  due  adminls- 
tranon  of  the  afhirs  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Attom» 
and  CUent.  Cent  Die  H  87&-S80,  882,  SSS; 
Dec.  Dig.  «=>174.] 

6.  StATKS  «=»120— iKDBBTBDimS— VaUDITT. 

Any  indebtedness  created  or  attempted  to 
be  created  against  the  state,  by  a  state  officer, 
whose  duty  it  is  under  the  law  to  represent 
the  state  in  an  action  to  recover  .moneys  embez- 
■led  by  a  state  officer,  in  excess  of  the  appro- 
priation made  to  snob  officer,  is  void. 

[Bd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  119;  Dec  Dig.  <S=>120.} 


6.  'States  «=>114— Iitdebixdness— Authobi- 
TT  or  State  Dbposiioet  Boabd. 

Beld,  that  there  is  a  total  absence  of  con- 
stitutional or  Btatntory  authority,  authorizing 
the  state  depository  board  to  create  an  indebt- 
edness of  the  character  sought  to  be  recovered 
by  appellant  in  this  action,  and  all  expenses 
authorized  by  law  to  be  incurred  by  said  ooard, 
in  the  performance  of  its  official  duty,  must  be 
audited  and  allowed  as  provided  by  law,  by 
the  state  board  of  examiners. 

[Bd.  Note.— For  other  cases,  see  States,  Cent 
Dfg.  S  113;  Dec.  Dig.  «=»114.] 

Sullivan,  G.  J..  disBenting. 

Appeal  from  District  Court,  Ada  County; 
Charles  P.  McCarthy,  Judge. 

Action  by  the  State  of  Idaho  against  the 
National  Surety  Company,  in  which  T.  C. 
Coffin  Intervened,  after  Judgment  for  plaintiff. 
From  an  order  denying  the  intervener's  as- 
serted lien  on  the  Judgment,  he  appeals.  Af- 
firmed. 

Action  in  intervention,  to  nibject  the  pro- 
ceeds of  a  Judgment  In  favor  of  the  state  to 
an  attorney's  Hen  for  servloee  rendered  and 
expenses  incurred.  Temporary  restralnliig 
order  Issued  and  tiiereafter  vacated. 

Ridiards  ft  Haga  and  T.  P.  Coffin,  all  of 
Boise,  and  T.  Ol  Coffin,  of  Pocatello,  for  ap- 
pellant J.  H.  Peterson,  Atty.  Gen.,  and  A.  A. 
Eraser  and  J.  T.  Pence^  both  of  Bolse^  tor 
the  State.  Hawl^  A  Hawl^,  of  Boise,  for 
respondent  National  Sure^  Co. 

BUDGE,  J.  One  O.  V.  Allen  was  elected 
at  the  biennial  election  held  on  November 
8, 1910,  to  the  office  of  state  treasurer  of  the 
state  of  Idaho  for  the  year&'  1911  and  1912, 
and  on  November  5,  1912,  Allen  was  re-elect- 
ed to  said  office  for  the  years  1913  and  1914. 
The  National  Surety  Company  of  New  York, 
to  insure  the  faithful  performance  of  all  the 
duties  of  the  office  of  state  treasurer  by 
Allen,  furnished  a  bond  to  the  state  of  Idaho 
in  the  penal  sum  of  $200,000.  During  Allen's 
terms  of  office  as  such  state  treasurer  he 
embezzled  from  the  state  of  Idaho  large  sums 
of  money  that  came  into  his  hands.  Suit 
was  brought  by  the  state  of  Idaho,  as  plain- 
tiff, against  the  National  Surety  Company, 
a  corporation,  as  defendant  in  the  district, 
court  of  the  Third  Judicial  district  to  recover 
the  moneys'  so  embezzled,  which  resulted  in 
a  Judgment  being  entered  In  favor  of  the 
state  of  Idaho  and  against  the  National  Sure- 
ty Company  In  the  sum  of  $145,264.34,  and 
it  was  further  ordered  In  said  Judgment  that 
the  state  of  Idaho  do  hold  and  retain,  in 
addition  to  said  sum  of  $145,264.i}4,  the  pay- 
ments made  to  the  state  depository  board  of 
the  state  of  Idaho  by  and  on  behalf  of  the 
Bank  of  Nampa,  namely,  $7,414,  together 
with  costs  and  disbursements!  incurred  in 
the  action,  amounting  to  the  sum  of  $648.25. 

The  appellant  herein  appeared  as  one  of 
the  attorneys  for  the  state  in  the  trial  of 
said  cause  in  the  district  court.  Shortly 
after  the  entry  of  the  abOTe*ineatl<Hied  Jndg- 
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meat,  ^ntdlaot.  npoo  leunlns  tbat  the  Na- 
tional Surety  Oompany  through  Ita  attorneys 
was  about  to  pay  to  the  state  depository 
board  the  ainoant  of  the  Judgment  recovered 
and  thereby  procure  a  satlsfiictlon  thereof, 
made  and  died  his  application  In  the  district 
court  wherdn  said  judgment  was  rendered 
for  permission'  to  file  a  complaint  In  Intex^ 
Tentlcm,  wherein  he  sought  to  subject  a  por- 
tion of  said  Judgment  to  tlie  payment  of  his 
attorney  fees,  alleged  in  his  complaint  In 
InterrentioD  to  be  due  him  for  services  ren- 
dered to  the  state  In  procuring  sold  Judg- 
ment, and  for  certain  costs  and  expenditures 
made  by  him,  alleged  to  have  beoi  Incurred 
In  connection  with  the  preparation  and  trial 
of  said  cause.  Permission  was  granted  to 
appellant  by  the  trial  Judge  to  file  his  com- 
plaint In  Intervention  and  his  affidavit  In 
support  thereof,  whereupw  the  trial  court 
granted  a  temporary  injuncUiai  wherein  it 
was  ordwed  that  the  National  Surety  Com- 
pany, Us  attorneys,  and  ea(A  and  all  of  than, 
were  temporarily  restrained  from  paying  ei- 
ther to  the  state  or  Its  represKiti^ves  the 
entire  amount  of  bald  judgmeit,  and  directed 
that  so  much  thereof  as  appellant  claimed 
was  due  him  for  legal  services  rendered,  to 
wit,  ¥12,600,  together  with  fees  and  expendi- 
tures alleged  to  have  been  incurred  by  appel- 
lant In  coimectlcai  with  the  proration  and 
trial  of  said  cause,  namely,  11,506.03,  be  re- 
tained by  counsel  tm  said  National  Surety 
Oompany  until  the  further  order  of  the  court. 
Hie  foregoing  order  was  made  on  tee  Ifith 
day  of  Scpt^ber,  1916.  On  the  same  date, 
the  state  of  Idaho,  by  Its  Attorney  General, 
3.  H.  Peterson,  and  A.  A.  Fraser,  Esq.,  and 
J.  T.  Pence,  Hisa.,  moved,  upon  the  minutes 
of  the  court,  to  dissolve  the  temporary  re- 
straining order  thwetofore  issued.  Said  mo- 
tion came  on  for  hearing  before  the  court, 
the  state  of  Idaho  being  represented  by  the 
attorneys  heretofore  named;  Messrs,  Haw- 
ley  and  Hawley  appearing  as  counsel  for  the 
National  Surety  Company,  and  Messrs.  Rich- 
ards and  Haga,  and  Y.  P.  Coffin,  Esq.,  and 
T.  O.  Coffin^  ^^-f  appearing  as  counsel  for 
Intervener.  Said  motion  was  argued  by  coun- 
sel for  the  respective  parties  and  taken  under 
advisement. 

On  September  lOth  the  appellant,  by  his 
attorneys,  moved  the  court  for  permission  to 
file  an  amended  complaint  in  Intervention; 
said  motion  being  supported  by  hls'  affidavit, 
which  motion  was  granted  by  the  court. 
Whereupon  the  amended  complaint  in  Inter- 
vention and  affidavit  were  filed.  On  the 
same  day  the  trial  court  entered  an  order: 

"That  the  temporarj  restraiDins  order  there- 
tofore issued  should  be  vacated  and  the  money 
should  be  permitted  to  be  paid  to  the  state  de- 
pository board;  tbat  the  court  should  order  the 
■tate  depositorT  board  to  then  deposit  the 
amount  of  $14,050.83  in  a  special  fund  in  the 
state  treasury,  to  be  desiKDated  as  State  of 
Idaho  V.  National  Surety  Company  Fund,  to 
be  kept  In  such  fund  until  the  petitioner's  claim 
is  acted  on  in  due  course,  or  until  further  or- 
ders of  the  ooorts  *  •  *  that  th*  balance 


of  the  proceeds  of  said  Judirment  be  pidd  to  the 
state  depository  board  and  by  them  into  the 
pi^Ue  treasury  of  the  state  of  Idaho:  tbat 
the  plaintiff  and  defendant  be  not  requued  to 
answer  the  petition  of  intervener  herein:  that 
this  court  entertain  no  further  Jurlsdlcnon  In 
said  case  other  than  such  as  may  be  necessary 
to  carry  this  order  Into  effect." 

It  was  further  provided  in  said  order  tha^ 
wtkereas  it  appeared  to  the  court  that  the 
petitioner  would  perfect  an  Immediate  ap- 
peal from  toe  order  to  the  Siq^reme  Court, 
that  said  order  is  an  appealable  wder.  that 
one  gronnd  of  such  appeal  will  be  that  the 
court  should  have  ordered  the  sum  of  9IV 
066.93  of  the  proceeds  of  said  Judgment  paid 
into  that  court;  and  should  tlien  have  pro- 
ceeded to  try  toe  issues  between  the  petition- 
er and  the  state  of  Idaho  as  to  whether  the 
state  Bhould  be  compelled  topaypetltlooerfOT 
l^al  services  rendered  and  expenses  Incurred 
out  of  the  proceeds  of  the  Judgment  In  favor 
of  the  state,  and,  if  so^  how  mudi,  •  •  * 
and  that  "wheream  the  petitioner  has  applied 
to  this  court  fbr  a  stay  of  the  Jnd^nent  al- 
tered herein,  pending  the  deterndnatbm  of 
his  appe^  so  far  as  the  same  r^ates  to  the 
payment  of  said  sum  of  $14,056.93  into  the 
Q>eclal  fund  in  the  ^te  treasury,  whereas 
it  appears  possible  that  In  Qia  etmt  said  sum 
is  paid  into  the  stete  treasury,  evoi  thou^ 
it  be  Into  a  spedal  fund,  said  appeal  would  be 
fruitless  so  far  as  the  question  Just  above 
mentioned  Is  oonoemed,  now,  tiierefore,  fw 
the  purpose  of  keeping  aald  amount  <tf  914^ 
066.93  in  stato  quo  until  said  appeal  la  pep* 
fected  and  the  matter  c<Hnes  vrithln  the  Jih 
rlsdlctlon  of  toe  Supreme  Court,  It  Is  hereby 
ordered  that  a  stay  of  ivoceedlngs  be  and  i» 
hereby  granted  until  12  o'tioek  n^on,  Satur- 
day, S^tember  23.  1916,  as  to  that  pcntloo 
of  this  order  which  requires  $14,056.93  of  the 
proceeds  of  said  Judgmait  to  be  paid  to  the 
state  d^iosltoiy  board  and  by  said  board  to 
be  paid  into  a  special  fund  in  the  steto  treaih 
ury,  and  toe  (^ration  of  this  order  *  •  • 
to  that  extent  and  to  that  extent  only,  is  sus- 
pended for  that  length  of  time."  Said  order 
further  provided  that  appellant  should  imme- 
diately perfect  his  'a|^»eal  to  the  Supreme 
Court  and  furnish  an  undertaking  on  awh 
appeal.  Whereupon  counsel  for  Intervener 
duly  perfected  an  appeal  to  this  court  from 
the  order  made  and  entered  in  the  district 
court,  on  September  21,  1916. 

After  the  appeal  had  been  duly  perfected, 
T.  0.  Coffin,  Esq.,  Intervener  below  and  ap- 
pellant here,  made  an  ai9llca11<xi  for  an 
order  that  toe  fund  heretofore  referred  to 
be  kept  within  toe  control  and  Jurisdiction 
of  this  court  until  toe  appeal  be  determined. 
T^ereapon  this  court,  upon  toe  flUng  of  a 
good  and  sufficient  bond,  made  an  order  to 
John  W,  Eagleson,  as  stote  treasurer  of  the 
stote  of  Idaho,  toat  he,  as  state  treasurer, 
receive  said  amount  of  $14,056.98  from  the 
defendant,  and  deposit  and  hold  toe  same  In 
a  special  fund,  subject  to  the  orders  of  this 
court 
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This  appeal  Is  proaeented  from  tbe  order 
of  the  district  coort,  dissolving  the  tempo- 
rary restraining  order  heretofore  referred  to 
and  .refusing  to  take  further  jurisdiction  of 
the  proceedings  In  Intervention  Instituted  by 
the  appellant  For  a  reversal  of  said  order, 
the  appellant  assigns  and  relies  upon  the  fol- 
lowing assignments  of  error: 

(1>  The  court  erred  in  that  It  ordered  and 
adjudged  that  said  temporary  restraining  or- 
der be  vacated  and  dissolved.  The  court  also 
erred  In  that  It  did  not  grant  the  prayer  of 
the  amended  complaint  In  Intervention,  that 
said  temporary  restraining  order  be  contlnn- 
ed  in  full  force  and  effect  pending  the  final 
Judgment  of  the  court  herein. 

(2)  The  court  emd  In  that  It  ordered  and 
adjndged  that  the  defendant  pay  the  full 
amount  of  said  judgment  to  the  state  deposi- 
tory board.  The  court  also  erred  in  tibat  It 
did  not  grant  the  prayer  of  the  amended  com- 
plaint In  Intervention,  that  said  defendant 
National  Surety  Company,  a  corporation,  and 
Its  attorneys  Bawley  and  Hawley  and  James 
B.  Hawley,  Esq.,  their  servants  and  agents, 
and  each  and  all  of  them,  be  ordered  to  forth- 
with deposit  with  the  derk  of  said  court 
said  sum  of  S14.0S6.93.  proceeds  of  said  Judg- 
ment, there  to  awalt  the  further  (Vdera  of 
said  court. 

(8)  The  court  erred  In  that  It  ordered  and 
adjudged  that  the  plalntlif  and  defendant  be 
not  required  to  answer  the  petition  of  inter- 
vener herein.  The  court  also  erred  in  that 
it  did  DOt  grant  the  prayer  of  the  amended 
complaint  la  Intervention  that  all  parties 
herein  who  have  or  claim  to  have  interests  or 
rights  adverse  to  this  Intervener  be  required 
to  answer  the  amended  complaint  In  Interven- 
tion within  ten  days  of  the  service  upon 
them  or  their  attorneys  of  the  same. 

<4)  The  court  erred  in  that  It  ordered  and 
adjndged  that  said  court  entertain  no  fur- 
ther jnrlsdlction  in  said  cause  other  than 
such  as  might  be  necessary  to  carry  the  or- 
der appealed  from  into  effect 

The  question  presented  to  this  court  upon 
the  record  In  this  case  is,  in  substance  and 
effect:  Conceding  for  the  purposes  of  this 
case  that  there  Is  no  fund  or  appropriation 
in  the  state  treasury  out  of  which  the  at- 
torney's fee  and  ezpcftises  necessarily  incur- 
red in  obtaining  the  judgment  heretofore 
mentioned,  in  favor  of  the  state,  can  law- 
fully be  paid,  can  the  fund  arising  from  the 
judgment  Itself  be  stopped  in  transitu  by  or- 
der of  the  court,  and  charged  while  in  the 
custody  of  the  law  with  the  payment  of  the 
attorney  fees  and  costs  incurred  In  creating 
tbe  fund,  by  asserting  an  attorney's  lien 
against  it? 

As  we  view  it  if.  under  the  Oonstitutlon 
and  statutes  of  this  state,  an  attorney's  Hen 
for  services  rendered  the  state  may  be  as- 
serted against  funds  arising  from  a  judgment 
procured  In  favor  of  the  state,  the  trial  court 
erred  In  dissolving  the  temporary  Injunction, 
la  refusing  to  retain  jorisdicttou  of  the  case, 


and  refusing  to  require  the  state  of  Idalao 
and  the  National  Surety  Company  to  answer 
the  amended  complaint  In  Intervention  of  the 
appellant  herein.  Tbe  various  assignments 
of  error  heretofore  stated,  b^g  all  directed 
to  the  above  pn^^tions,  may  be  considered 
collectively. 

At  the  outset  it  may  be,  conceded  that  if 
this  were  an  action  between  Individuals  or 
private  corporations,  and  notice  were  duly 
given  to  the  judgment  debtor  as  provided 
by  law.  the  fund  arising  from  the  judgment 
would  be  subject  to  and  chargeable  with  the 
attorney  fee,  and  the  same  would  be  an  en- 
forceable Uen  against  the  proceeds  of  said 
judgment,  tc^ther  with  costs  and  expenses 
Incurred  in  obtaining  the  same.  Kerns  v. 
Washingttm  Water  Power  Co.,  24  Idaho^  C2S, 
135  Pac.  70. 

[1]  It  will  therefore  be  unnecessary  for  us 
to  discuss  that  particular  phase  of  this  case, 
and  we  will  confine  ouraelves  to  the  question 
of  the  application  of  attorney's  liens  against 
the  state  or  funds  belongbig  to  it  In  doing 
so,  we  are  not  unmindful  of  the  numerous 
cases  that  liave  been  dted  by  able  counsel  in 
their  brief  and  so  earnestly  argued  upon 
presentation  of  this  cause,  for  the  puriKkse 
of  establishing  the  right  of  an  attorney  to 
a  Hen  upon  tbe  proceeds  of  a  judgment  in 
favor  of  his  client  for  his  fees  and  necessary 
and  proper  expenses,  even  where  the  client 
Is  the  sovereign.  There  were  a  number  of 
cases  cited  by  counsel  In  their  brief  which 
would  seem  to  bear  out  their  theory.  In  the 
absence  of  constitutional  provisions  and  stat- 
utory enactments  directly  In  conflict  with  the 
doctrine  announced  therein.  Upon  examina- 
tion we  find  some  of  these  cases  are  not  in 
point  for  the  reason  that  prior  to  the  em- 
ployment of  the  attorneys  who  represented 
the  sovereign,  necessary  appropriations  were 
made  by  the  Legl^ture  to  meet  the  expenses 
and  attorney  fees,  in  advance  of  the  services 
rendered  and  expenses  Incurred.  In  other 
cases  attorney's  retaining  liens  have  been  up- 
held npon  the  theory  that  these  Hens  existed 
from  tlie  necessities  of  commerce  and  tbe 
necessities  of  tbe  public  service.  In  our  opin- 
ion the  right  to  enforce  a  Uen  of  tUb  charac- 
ter sought  to  be  enforced  in  this  case,  if  any 
exists,  against  the  state  In  this  jurisdiction, 
must  depend  upon  constitutional  and  statu- 
tory authority,  and  we  are  not  Inclined  to  fol- 
low the  decisions  of  appellate  courts  of  oth- 
er states  where  they  directly  conflict  with 
the  OonstitutioD  and  statutory  provisions  of 
our  own  c<»ttmonwealtb. 

[2]  Tbe  commoD  law  as  to  the  compensar 
U<m  of  attorn^  has  been  abrogated  in  this 
state  by  statute  and  Is  now  a  matter  of  con- 
tract, either  express  or  implied.  Section 
4900,  Ber.  Codes,  as  amended  by  the  Session 
Laws  of  1911,  c.  167,  p.  068,  Is  as  follows: 

"The  measure  and  mode  of  compensation  ctf 
attorneys  and  counsellors  at  law  is  left  to  tht 
agreement,  express  or  implied,  of  the  parties, 
which  is  not  restrained  bylaw.  From  the  com- 
mencement of  an  action,  or  the  service  of  an 
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aiiBwer  contalninf  a  coanterclaim,  the  attor- 
ney who  appears  for  a  party  has  a  lien  upon 
hU  client's  cauae  of  action  or  counterclaim, 
which  attaches  to  a  verdict,  report,  decision  or 
judgment  in  bis  dient'a  ttYOt  and  the  proceeds 
thereof  In  whoaoever  hands  they  may  come, 
and  cannot  be  affected  by  any  settlement  be- 
tween the  parties  before  or  after  judgment; 
but  parties  to  actions  or  proceedings  are  en- 
titled to  coats  anddiabunementa,  as  hereinafter 
proYided." 

The  foregoing  statatory  proyislon  falls  to 
provide  for  an  attorney's  lien  In  favor  of 
an  attorney  who  appears  on  behalf  of  the 
state,  which  attaches  to  a  verdict,  report, 
decision,  or  Judgment  In  favor  of  the  state, 
or  to  the  proceeds  thereof.  In  other  words, 
the  statute  makes  no  reference  to  the 
sovereign  power,  and  the  sovereign  la  not  In- 
cluded within  the  foregoing  statutory  provi- 
sion either  by  express  words  or  by  necessary 
Implication. 

In  the  case  of  Hendrick  v.  Posey  et  al.,  104 
Ky.  8,  45  S.  W.  625,  46  S.  W.  702,  it  appeared 
that  appellant  was  Attorney  General  of  the 
state  of  Kentucky  from  September  7, 1891,  to 
January  6,  1895,  and  as  such  during  that 
time  instituted  suits  against  the  Kentucky 
Midland  Railway  Company  and  recovered 
judgments  aggregating  $11,000;  that  appel- 
lant had  said  judgments  made  a  prior  lien 
in  favor  of  the  state;  that  the  property  of 
the  railway  company  was  sold  after  the  ex- 
piration of  appellant's  term  of  office;  that 
the  master  commissioner  under  the  order  of 
the  court  was  directed  to  pay  to  the  common- 
wealth $7,578.65,  Its  pro  rata  share  of  said 
judgment;  that  appellant,  believing  that  be 
had  a  right  so  to  do,  received  the  money 
from  the  commissioner  as  the  attorney  for 
the  commonwealth,  and  contended  that  inas- 
much as  the  auditor  and  Governor  had  refus- 
ed to  fix  the  amount  of  his  compensation  ac- 
cording to  statute,  he  bad  a  right  to  receive 
and  retain  the  money  paid  him  by  appellee, 
and  that  he  had  a  special  Hen  thereon  by  vir- 
tue of  section  107,  Ky.  St.  The  Supreme 
Court  of  Kentucky  did  not  agree  with  his 
contention,  but  to  the  contrary  held  that  sec- 
tion 107,  Ky.  St  (which  is  similar  to  section 
4000,  R^.  Codes,  as  amended,  supra),  had 
no  application  to  the  commonwealth,  and  cit- 
ed In  support  thereof  Commonwealth  v.  Cook, 
8  Bush  (Ky.)  220,  8  Am.  Rep.  456,  where  the 
court  held  that: 

"Ttip  rfiTnmoTi wealth  1b  not  embraced  by  an 
act  which  is  ujade  to  operate  betveen  individu- 
als, unless  thi;re  is  Bomcthing  in  the  act  which 
shows  an  intention  to  subject  the  state  to  tbe 
•ame  rule.  *  *  •  Aa  the  irovemment  of  the 
e  is  estahlished  for  tho  cnod  of  tbe  whole, 
n  only  he  eupportod  by  means  of  its 
es,  courts  in  the  construction  of  general 
Ul  not  ordinarily  apply  to  the  state  such 
'■  their  face  socni  to  h:ive  been  intended 
-dare  or  regulate  iln'  l  ifjlits  and  reme- 
'dividuals,  an»i  whii'h  if  so  applied 
(  tbe  effect  of  ob8trn,'tiojt  the  speedy 
rf^tbe  pulilic  dues."  Divine  v.  Har- 
P||||i^&.)  439,  at  psRe  443,  18 

\j^^t  ia  its  opinion 


"not  only  upon  the  highest  pnblie  policy,  but  as 
warranted  by  the  firmly  established  majdm  that 
'general  statutes  do  not  bind  the  sovereign 
unless  expressly  mentioned  in  them.'  Laws  are 
prima  facie  made  for  the  goverament  ot  tha 
citizan.  and  sot  of  the  state  hars^"  Oomp- 
ton  v.  State.  38  Ark.  601. 

The  appellant  ia  seeking  to  recover  mn  al- 
leged Indebtedness  due  blm,  or  In  other  worda 
to  enforce  a  claim  againat  the  state*  and  it 
Is  Immaterial  that  the  moneys  out  of  which 
he  seeks  to  comjKnaate  himself  have  not  yet 
found  their  my  Into  tiie  state  treaanry.  It 
ia  a  claim  against  the  state  nevertheless.  It 
la  Qnlte  evident  that  a  debt  cannot  be  recov- 
ered against  the  state  under  any  general  stat- 
ute regulating  the  recovery  of  debts,  unless 
the  statute  1^  egress  terms  or  necessary  im- 
plication authorizes  audi  a  prooedar&  "It  la 
a  settled  rule  that  in  general  statutes  whi<di 
regulate  the  recovery  of  debts  the  govern- 
ment is  not  bound  unless  th^  are  made  ap* 
pllcable  to  it  in  express  terms  or  by  neces- 
sary implication."  This  Is  no  InTldions  or 
prerogative  right,  but  a  nde  founded  on  well- 
aacertalned  public  policy,  necessary  to  pro- 
tect tha  public  Interest  a^tinst  the  negUgenoe 
of  public  oflteers,  and  espedaUy  to  guard  the 
public  revenue^  It  Is  a  rule  aitopted  In 
many,  If  not  all*  of  the  states,  and  probably 
in  most  other  countries,  and  has  been  sanc- 
tioned by  repeated  judicial  decisions.  t7nit- 
ed  States  v.  Wilson.  8  Wheat  2S6,  6  L.  Ed. 
610;  United  States  v.  Hoar.  2  Hason.  311. 
Fed.  Oas.  No.  16^878;  United  Statea  v. 
Greene,  4  Mason.  438.  Fed.  Caa.  No.  15^i 
United  States  v.  Hewes,  Fed.  Gas.  No.  16,- 
369;  Stougbton  t.  Baker,  4  Mass.  638^  3  Am. 
Dec  236;  People  v.  Bosslter.  4  Cow.  (N. 
143;  Com.  v.  Baldwin.  1  Watta  (Pl)  64.  26 
Am.  Dec.  88;  King  v.  Allen,  16  Bast,  840. 

This  same  prlnc^le  ia  announced  In  the 
caae  of  Wood  v.  State.  126  Ind.  210,  26  N.  B. 
180,  where  tbe  court  held  that: 

"Tbe  law  will  not  permit  the  admlnistratioa 
of  governmental  affairs  to  be  embarrassed  by 
the  seizure  of  public  property  or  public  funds 
to  pay  debts  due  individuals." 

[3]  The  proceeds  of  the  judgment  recovered 
against  the  National  Surety  Company  Is  a 
public  fund,  which  had  been  embezzled  by  a 
public  official,  and  recovered  back.  It  be- 
longs to  the  state,  and^  It  Is  ont  of  this  fund 
that  appellant  seeks  the  payment  of  the  claim 
which  he  contends  Is  due  him,  and  Insists 
that  his  claim  became  a  lien,  and  enforceable 
as  such,  against  the  moneys  of  the  state,  and 
that  he  has  a  right  to  stop  this  money  In 
transitu  and  subject  it  to  his  lien  before  It 
reaches  the  state  treasury ;  that  his  right  to 
have  a  portion  of  said  fnnd  paid  to  him 
by  order  of  the  court  Is  not  limited  by  the 
provisions  of  section  4900,  Rev.  Codes,  as 
amended,  supra,  but  that  he  has  an  equita- 
ble lien,  which  should  be  enforced  by  tbe 
trial  court,  whose  dnty  it  Is  to  protect  its  of- 
ficers In  the  matter  of  the  payment  to  them 
of  such  fees  and  disbursements  as  may  be 
fonnd  to  be  due  them  by  the  court.  With 
this  contoitlon  we  are  not  in  accord,  for 
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the  nattm  tbat  no  equitable  lien  attaches 
In  favor  of  the  appellant  where  the  Oomrtitu- 
Unt  and  atatntes  In  exprooa  tezma  proride  an 
adequate  remedy  and  where  the  procedure 
tor  puraolDK  tbla  mnedy  U  expresaly  protld- 
ed  It  mnst  M  followed  In  order  to  authorize 
the  payment  of  any  claim  against  the  state. 

[41  Section  18,  art  4,  of  the  Constitution 
proTides  that: 

"The  Governor,  Seeretar;  of  State,  and  At- 
torney General  shall  constitute  *  •  •  a  board 
of  examinere,  vlth  power  to  examine  ell  daima 
atninat  the  state,  except  salaxiu  or  compenaa- 
tiona  of  officers  fixed  by  law.  *  *  *  " 

Ttda  clause  of  the  Gonatltntion  la  supple- 
mented by  the  statutes  (section  146,  Rev. 
Codes,  as  amended  by  Sesa  Laws  1913,  c 
VS,  p.  68),  as  follows: 

"It  ahall  be  the  duty  of  the  state  board  of 
examiners  to  examine  all  claims  aftainat  the 
state,  except  salaries  and  compensation  of  of- 
ficers fixed  by  law.  •  *  •  The  board  may 
approve  or  cuaapprove  any  claim  or  demand 
against  the  state,  or  any  item  thereof,  or  may 
recommend  a  less  amount  io  payment  of  the 
whole,  oi'  any  item  thereof,  and  a  decisdon  of  a 
majority  of  the  members  shall  stand  as  the  de- 
cision of  the  board." 

The  above  sections  of  the  Constitntlon  and 
statutes  require  all  claims  against  the  state 
of  an  unliquidated  character  to  be  submitted 
to  the  state  board  of  examiners  for  approval 
or  rejection. 

To  adopt  a  different  rule  In  this  case  or 
any  case,  no  matter  how  just  the  claim 
might  be,  to  permit  state  officers  to  be  har- 
rassed  and  hindered  In  the  recovery  of  mon- 
eys embezzled  by  public  officials  by  way  of 
attorney's  liens  for  services  alleged  to  have 
been  rendered  the  state,  would  be  contrary  to 
good  public  policy  and  detrimental  to  the 
due  admlnlfitratlm  of  the  aflCalra  of  tbB  gov- 
ernment. 

But  even  If  the  position  taken  by  learned 
counsel  were  correct,  there  must  be  a  valid 
claim.  The  lien  Is  merely  ancillary  to  the 
claim.  If  there  Is  no  valid  claim  there  can 
be  uo  lien. 

It  la  qqlte  evident  that  the  appellant  must 
rely  upon  a  <jontract  of  employment,  either 
by  the  Attorney  General  or  the  state  deposi- 
tory board,  or  both.  That  being  true,  It 
becomes  necessary  to  determine  to  what  ex* 
tent  these  offldals  may  bind  the  state  for 
the  payment  of  claims  made  i^alu&t  it  for 
such  services  rendered  aa  the  appellant  aeeks 
to  recover  for. 

Section  1827,  Ber.  Codes,  provides: 

"The  state  auditor  and  Attorney  General  may 
employ  other  coons  el  than  the  conntr  attorney, 
and  the  expenses  must  be  paid  out  of  the  state 
traaaury." 

Section  18,  art  *t,  of  the  Constitntlon  pro- 
vldee  that: 

*^o  m<mey  shall  be  drawn  from  the  treasury, 
bat  in  pmsnanee  of  apprDiwiati(niS  made  by 
law." 

Ibe  lAtba  clause  ct  section  1827,  supra, 
namely.  *****  And  tibe  expenses  must  be 
paid  out  of  the  state  treasury,"  this  court 
held  In  the  case  of  EUngsbery  t.  Anderson, 


5  Idaho,  771,  SI  Fac.  744,  did  not  mate  an 
flWroprlati<m  for  the  payment  of  sndi  serr- 
icei,  and  In  the  absence  of  an  aKnwpriatlOD 
the  auditor  pnnpo'ly  refused  to  Issue  a  state 
warrant  in  payment  for  legal  bervices  of 
counsel  employed  by  the  state  auditor  under 
the  provisions  of  section  1627,  snpra. 

tC]  Ther^re,  If  appellant's  contract  of 
emptoyment  was  made  with  the  Attorney 
G«ieral  it  must  have  beeo  understood  by  ap- 
pelant that  It  was  tn  pursuance  of  an  appro- 
prlatl<m  mode  by  law.  It  wUl  be  recalled 
that  the  LegUlatuie  convened  In  regnlar  ses- 
sion subsequent  to  the  discovery  of  the  em- 
bezzlement of  the  state  funds  by  Allen,  and 
the  presumption  is  that  th^  made  ample 
provlstons  for  the  payment  of  such  expenses 
as  would  necessarily  be  incurred  In  recover- 
ing the  moneys  so  embezaled.  The  JjegHar 
lature  at  its  biennial  session  in  181S  made 
an  appropriation  for  the  Attraney  General's 
office  for  that  and  the  ensnli«  year  of  $28,- 
200,  fbr  the  payment  of  the  salary  of  the 
Attorney  Oenoal,  the  salary  of  assistant 
attom^B,  stenographers,  and  other  ezpaises, 
and  inroTided  in  said  act,  anumg  other  things, 
that: 

"Any  indebtedness  created,  or  attempted  to  be 
created,  against  the  state  *  *  *  In  viola- 
tion of  the  provisions  of  this  act  or  any  iqdebt- 
edness  attempted  to  be  created  against  the 
state  •  ♦  •  in  excess  of  the  proper  appro- 
priation, whether  made  by  this  act  or  by  other 
provi^ns  of  law,  shall  be  void."  fiesa.  Laws 
1015,  &  m  I  6,  p.  890. 

It  is  therefore  quite  evident  that  flie  At- 
torney Gwoal  was  without  authority  to 
create  any  Indebtedness  against  the  state  in 
excess  of  the  apprwrlattm  fin*  his  office,  and 
it  there  was  no  oppnqitrlatlon  out  €€  whlcb 
Oie  dalm  of  the  appelant  conld  be  paid,  any 
attempt  to.  create  an  indebtedness  in  tavar 
of  appellant  tJiB  Attorn^  General,  if  the 
Attcnney  General  did  attempt  to  create  ai^  In- 
debtedness against  the  state  in  excess  of  bla 
appropriation,  would  b«  absolute  void. 

[f]  An  examination  of  the  statutes  with 
r^erence  to  the  duties  ot  the  state  d^Kwl- 
tory  board  cmvlnces  us  at  once  that  time 
is  a  total  absence  of  statutory  or  any  au- 
thority given  it,  whereby  it  Is  authorized  to 
create  an  Indebtedness,  of  the  character 
sought  to  be  enforced  by  the  appellant,  and 
sudk  expenses  as  th^  are  authorised  to  In- 
cur in  connection  with  the  performance  of 
their  duties  as  ihembers  of  such  boordi  and 
in  carrying  out  the  provlslrais  of  the  statutes 
defining  their  powws  and  duties,  must  be 
audited  and  aUowed  as  provided  by  law,  by 
the  state  board  of  examiners,  and  paid  out 
of  the  general  fund  of  the  state. 

From  what  has  been  said  It  follows  that 
the  Attorney  General  would  be  without  au- 
thority to  employ  appellant,  and  thereby 
charge  the  state  with  a  claim  for  services 
rendered  In  excess  of  the  appropriation  made 
for  his  office  for  the  years  1916  and  1916; 
but  admitting  that  the  Attorney  General  had 
authority  to  empUv  an>ellant,  under  the  oou- 


Digitized  by 


1032 


161  PACIFIC 


BBPOBTEB 


(Idaho 


ttUotional  and  Btatntorj  proTlalons  hereto- 
fore eHml,  the  claim  for  aerrlcefl  rendered, 
being  one  against  the  state,  and  not  being  a 
fixed  salary,  would  necessarily  have  to  be 
submitted  to  the  state  board  o£  examiners  for 
allowance  or  rejection. 

The  presumption  la  that  the  state  wUl  pay 
ail  valid  claims  proi>erl7  presented  against 
it,  and  for  that  purpose  has  provided  a  meth- 
od whereby  all  claims  against  the  state  may 
be  presented  to  a  constitutional  board  with 
exclusive  power  to  examine,  au^t,  and  al- 
low sndb  claims.  In  whole  or  In  part,  as  are 
found  to  be  legid  charges  against  the  state, 
and  as  was  announced  by  this  court  in  the 
case  of  Bathbun  r.  State,  15  Idaho^  273,  97 
Pac.  336,  a  laborer  or  materialman  may  have 
a  claim  against  the  state  within  the  meanlnit 
ot  that  term,  and  yet  be  entitled  to  no  lien 
to  secure  the  paymeit  of  the  same.  That  la. 
In  our  opinlmi,  the  position  ttiat  appellant, 
as  weU  as  all  other  claimants  against  the 
state,  occupies,  under  the  Constitution  and 
laws  of  this  state.  They  must  present  their 
daims  to  the  properly  consUtuted  board  for 
allowance  or  rejection,  or  for  the  procure- 
ment of  a  recommendatory  judgment  for  nb- 
misalon  to  the  L^lalature. 

From  what  has  beat  said  It  tbllom  that 
the  trial  court  ^d  not  err  In  refusing  to  con- 
tinue In  fuU  force  and  effect  the  temporary 
restraining  order  Issued  and  heretofore  re- 
ferred to,  and  requiring  the  National  Sure- 
ty Company,  and  its  attom^s,  to  deposit 
with  the  fderk  of  said  court  the  sun  of  $14,- 
056.^  a  portion  of  the  proceeds  the  Judg- 
ment recovered  In  fhror  of  atat^  and  to 
require  the  state  and  the  Natbmal  Surety 
Company  to  answer  the  amended  complaint 
In  intervaition  of  the  appellant  The  order 
of  this  court,  heretofore  made,  directing  that 
Jtdm  W.  Eagleson,  as  state  treamrer,  re- 
eelTB  said  sum  of  V14,0S&9S  firom  the  Nation- 
al Surety  Company,  and  j^aoe  the  sane  in  a 
apedal  fund,  subject  to  the  order  ot  Oils 
court,  as  directed  In  Its  order  of  September 
22,  1816,  Is  hereby  vacated  and  the  sUte 
treasurer  directed  to  place  the  above-men- 
tioned sum  Into  the  proper  fund  as  provided 
law. 

The  Judgment  of  the  trial  court  Is  af- 
finned.  Costs  are  amirded  to  respondoit. 

HOBOAN,  J.,  cottcnisw 

SULLIVAN,  O.  J.  (dissenting.  1  am  un- 
able to  concur  in  the  conclusion  reached  by 
the  majority  of  the  court.  The  majority  opin- 
ion proceeds  upon  the  theory,  as  X  understand 
it,  tbat  under  certain  constitutional  provi- 
sions and  under  the  laws  of  this  state  an 
attorney  who  has  been  engaged  to  prosecote 
a  claim  in  favor  of  the  state  and  obtains  Judg- 
ment fior  the  state  hatf  not  an  equttaUe, 
diarglng  lien  against  said  Judgment  before  It 
is  paid  over  to  the  state. 

The  lien  dalmed  In  this  case  Is  not  claimed 
wider  the  att<miey*B  lien  law  ot  the  state,  and  i 


the  main  ouestlofi  to  be  determined  la  wbetti- 
er  the  attorney  is  entltied  to  tiie  payment  of 
a  reaatmable  attom^a  fee  for  the  sOTlcea 
rendered  In  procurliq;  a  Judgment  amounting 
tonearly  $lM,000in  favor  of  tlu^stata  Ttaa 
amount  ot  attorney's  fee  Is  not  Involved  la 
this  appeaL 

If  it  wen  held  on  ttds  a^ieal  Uiat  the  at- 
torney's fee  and  certain  costs  were  paj^bla 
out  of  the  proceeds  of  said  Judgment,  the  mat- 
ter would  then  have  to  be  sent  back  to  the 
district  court  to  determine  the  value  of  the  at- 
torney's services. 

In  limine,  since  the  matter  Involved  In 
this  case  has  been  Injected  largely  into  the 
politics  of  the  last  campaign,  and  great  In- 
justice done  the  appellant  by  reason  of  mis- 
representations made,  as  has  appeared  from 
the  public  press  of  the  state  and  otherwise 
I  shall  state  the  facts  involved  In  consider- 
able detail  and  the  law  applicable  to  those 
focts. 

The  main  actltHQ  against  the  aufety  com- 
pany by  the  state  to  recover  the  loss  occa- 
sioned by  the  defalcation  on  Allen's  official 
bond  was  commenced  In  November,  191S.  It 
appears  from  the  record  that  appellant  was 
employed  as  si>ecdal  counsel  for  the  state  In 
said  matter  on  or  about  the  15th  day  of 
December,  1916,  by  the  Attorney  Oeneral  and 
the  state  dep(»itory  board  of  the  state  ot 
Idaho.  At  the  ^me  of  said  employmrat,  the 
compensation  ot  appellant  was  not  fixed,  but 
It  was  mutually  understood  that  he  should  be 
paid  the  reasonable  value  of  his  services.  He 
began  his  work-under  sndi  emptoyment  about 
the  17th  day  ot  December,  1916.  and  was  en- 
gaged therein  practically  without  Intermis- 
Blon  from  said  date  until  the  22d  day  of  July. 
1916.  In  Che  course  of  his  emiiK^meiit,  he 
worked  under  the  direction  of  the  state  de- 
pository board  and  pursuant  to  directions 
received  by  him  firom  said  board,  he  was 
permitted  to  have  the  assistance  of  a  former 
deputy  state  treasurer,  who  was  thai  confined 
In  the  state  penitentiary  and  was  very  fitmU- 
lar  with  the  books  kept  by  the  state  treasurer 
Allen,  since  be  had  kept  said  books  of  account 
and  knew  where  all  the  false  entries  had  been 
made.  With  such  assistance  the  appellant 
made  a  complete  examination  Into  the  affairs 
of  the  state  treasurer  during  the  whole  of 
said  Allen's  term  as  state  treesarer,  covering 
the.years  of  1911, 1912,  1913,  and  1914.  Said 
examinations  were  made  upon  the  orders 
of  the  state  depository  board  for  two  purpoe- 
es:  First,  to  ascertain  and  report  whether 
everything  Irregular  in  said  oflSce  bad  been 
discovered  and  pointed  out  by  certain  ex- 
perts ;  and,  sectmd,  to  obtain  data  and  infor- 
mation upon  whicji  to  file  .an  amoided  com- 
plaint In  said  action.  During  that  time  ap- 
pellant was  called  upon  by  said  depository 
board  to  act  In  tiie  ampacity  of  spectal  guard 
of  the  penitentiary  during  tbe  entire  time 
I  that  said  deputy  state  treasurer  was  asslatf 
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lug  appellant  In  said  work,  and  during  the 
entire  trial  ^was  called  npoFQ  by  said  board  to 
act  In  tbe  capacity  of  special  guard  for  said 
ex-treasurer  and  his  said  deputy,  who  were  in 
attendance  during  the  trial.  The  appellant 
had  entire  charge  of  the  preparation  of  said 
cause  for  trial,  and  the  entire  diarge  of  aald 
case  at  said  trial.  He  drew  all  pleadings 
of  the  plaintiff  In  said  cause.  Including  the 
findings  of  fact  and  conclusions  of  law  and 
decree. 

Appellant  la  a  resident  ct  Pocatello,  Idaho, 
and  has  been  a  resident  tltere  since  the  8th 
day  o£  December,  191B,  and  malntalna  an 
office  there.  Pursuant  to  his  said  employ- 
ment and  the  wishes  of  the  Attorney  General 
and  the  state  depository  board,  he  has  been 
away  from  his  office  In  Pocatello  from  De- 
cember 17, 1915,  up  to  the  time  of  the  trial  of 
said  cause  In  Jnly,  1916,  with  the  exception 
of  perhaps  two  weeks.  In  the  preparation  of 
said  cause  for  trial,  certain  depositions  were 
taken  In  Ohicago,  HI.,  and  appellant  persoa- 
ally  went  to  Chicago  and  was  preaent  at  the 
taking  of  said  depositions. 

WhUe  acting  as  specUl  guard  for  said  Al- 
len and  his  depnty,  who  were  then  confined 
In  the  state  penitentiary,  he  incurred  cer- 
tain expenses  for  meals  while  they  were  in 
the  city  and  certain  expenses  for  taxlcab  to 
take  them  to  and  from  the  penitentiary  and 
to  and  from  the  court,  snch  expoises  amount- 
ing in  all  to  $168.85,  no  part  of  which  has 
been  paid  by  the  state. 

The  stenographer  who  reported  said  case 
charged  orer  ^00  for  Ms  services,  which  has 
not  been  paid,  and  it  appears  that  there  are 
no  approinlations  available  out  of  whldti  said 
expenses  can  be  paid,  and  that  unless  they 
can  be  paid  out  of  the  proceeds  of  said  Judg- 
ment, deficiencies  wlU  be  created  In  Tlolatlon 
of  the  provlslaaB  of  the  law.  Sess.  L.  191S, 
p.  ftSl.  Ttie  appellant  has  no  other  remedy 
than  the  subjectlnc  of  said  judgment  to  the 
payment  of  his  expenses  and  feea,  and  If  all 
of  the  proceeds  of  said  Judgment  ape  paid  In 
to  the  state  treasurer,  petitioner  dalma  that 
be  will  be  remediless. 

Appellant  claims  that  his  services  were 
reasonably  worth  $12,600,  but  concedes  that 
he  has  not  the  right  to  fix  the  value  of  such 
services,  end  states  in  hla  complaint  In  In- 
tervention as  follows: 

"That  this  affiant  concedes  that  It  is  not  his 
right  to  fix  tbe  amoont  of  his  compeDsation.  and 
is  liltewiBe  of  the  opinion  that  it  is  not  right  and 
just,  under  the  circumatauceB,  that  the  state  de- 
pository board  should  be  permitted  to  fix  the 
same,  and  this  affiant  asks  nothini;  more  than 
his  day  in  coart,  with  an  opportunity  to  have 
this  honorable  court  [the  district  court]  after 
full  hearing,  determine  the  ri^ht  of  this  affiant 
to  compensation  out  of  said  judgment,  and  the 
fair  and  reasonable  amount  of  aach  compensa- 
tiop;  and  that  a  portion  of  the  proceeds  of  said 
juagment  be  placed  in  such  shape  that  sboold 
this  honorable  court  decide  In  favor  of  this  af- 
fiant the  means  of  enforcing  such  Judgment 
will  not  be  taken  away." 


The  appellant  thus  admits  that  be  cannot 
fix  his  attorney's  fee  in  said  matter,  but 
claims  that  the  reasonable  value  of  his  serv- 
ices Is  $12,600,  and  all  that  he  asks  Is  to 
hare  the  auestlon  submitted  to  a  court  of 
competent  Jurisdiction  In  order  to  have  it 
determine  the  value  of  his  services. 

It  appears  from  the  record  that  he  was 
regularly  employed  to  perform  this  service; 
that  he  performed  it  with  honor  to  himself 
and  with  great  profit  to  the  state.  The  state 
accepted  his  services,  and  ought  it  not  In 
common  fairness  and  honesty  be  willing  to 
pay  the  reasonable  value  of  such  services? 
But  the  majority  holds  that  the  contract  of 
employment  between  the  state  depository 
board  and  the  appellant  was  absolutely  void, 
for  the  reason  that  no  appropriation  had  been 
made  for  the  payment  of  sudi  services.  Tbe 
majority  opinion  states: 

"Therefore  If  appellant's  contract  of  em- 
ployment was  made  vritfa  tbe  Attorney  Oeneral, 
It  must  have  been  understood  by  appellant  that 
it  was  in  pursuance  of  an  approprutlon  made 
by  law." 

Why  say  "It  must  have  been  understood" 
that  such  contract  of  employment  was  in 
pursuance  of  an  appropriation  made  by  law 
when  It  was  known  to  all  concerned  that  no 
such  appropriation  had  been  made? 

Then  for  the  majority  to  argue  "that  it 
must  have  been  understood,"  etc.,  la  certain- 
ly very  remarkabte  when  we  take  Into  con- 
sideration that  for  the  purposes  of  this  ap- 
peal the  allegations  of  tbe  complaint  In  in- 
terventioa  must  be  taken  as  true.  The  ma- 
jority opinion,  after  quoting  that  part  of 
l4iws  1915,  S  6,  p.  350,  declaring  any  Indebt- 
edness created  or  attempted  to  be  created  In 
excess  of  the  appropriations  made  shall  b& 
absolutely  void,  states: 

"It  is,  therefore.  Quite  evident  that  the  Attoi^ 
ney  General  was  without  authority  to  create 
any  indebtedness  aninst  the  state  in  excess  of 
the  appropriation  for  his  office,  and  if  there 
was  no  appropriation  out  of  which  the  claim  of 
the  appellant  could  be  paid,  any  attempt  to  cre- 
ate an  indebtedness  in  favor  of  appellant  \ry 
the  Attorney  General,  and  against  the  BtatS, 
would  be  absolutely  void." 

It  might  be  Inferred  from  the  foregMng 
quotation  from  the  majority  opinion  that  tbe 
Attorney  General  alone  made  the  contract  of 
employment  with  tbe  appellant,  but  that  idea 
is  not  borne  out  by  the  first  paragraph  of  the 
complaint  in  interrentlm,  which  is  as  tcA" 
lows: 

"That  he  was  employed  as  special  counsel 
for  tbe  plaintiff  in  toe  above-entitled  cause  on 
or  about  tbe  15th  day  of  December,  1^15,  by 
J.  H.  Peterson.  Attorney  General  of  the  state 
of  Idaho,  and  by  tbe  state  depositoiy  board  of 
the  state  of  Idaho." 

Tbe  record  therefore  clearly  shows  that  the- 
appellant  was  employed  to  perform  the  serv- 
ices he  did  perform  by  the  Attorney  General 
and  the  state  d^)ository  board. 

As  I  view  it,  there  was  no  effort  made  In 
this  matter  to  create  a  claim  against  the 
state.  The  Attorney  General,  the  depository 
board,  and  the  aMMUant  all  well  knew  that 
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there  was  no  attempt  In  this  matter  to  create 
a  claim  against  the  state.  If  the  officers  so 
understood  It,  they  are  dearly  gnllty  of  a 
crime.  They  knew  that  If  they  did  undertake 
to  do  that,  they  were  violating  the  provisions 
of  Seas.  I>.  1916,  p.  861,  which  declares: 

"No  officer,  employ^  or  state  board  •  •  * 
shall  enter,  or  attempt  or  offer  to  enter  into 
any  contract  or  agreement  creating  any  ex- 
pense, or  incurrinE  an;  liability,  moral,  lesal  or 
otherwise,  or  at  aU,  in  excess  of  the  appropria- 
tion made  by  law  tor  the  specific  purpose  or 
purposes  for  wMch  such  expenditure  is  to  be 
made,  or  liability  incurred.  *  *  *  Any  In- 
debtedneaa  attempted  to  be  created  against  the 
state  in  violation  of  the  provisions  of  this  act, 
or  any  indebtedness  attempted  to  be  created 
ajEainat  tbe  state  in  excess  of  the  appropria- 
tion provided  for  in  any  act,  shall  be  void." 

Section  8  of  said  act  provides  that: 

"Any  person  or  persons  violatins  the  provi- 
sions of  this  act  uiall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  disqualified  from 
holding  any  state  office,"  etc. 

Tbe  parties  to  this  contract  certainly  knew 
of  those  provisions  and  tbey  all  kneiw  tiiat 
Oie  only  way  that  the  cost  and  eqienae  and 
attorneys'  fees  In  this  action  conld  be  legally 
paid  would  be  oat  ot  the  judgment  recovered 
against  the  surety  c(napany.  It  seemji  to  me 
to  be  most  unreasonable  to  contend  in  this 
matter  that  the  compensation  of  the  appellant 
in  procuring  said  Judgment  Is  a  claim  against 
tbe  state  that  necessarily  must  be  presmted  to 
the  board  of  examiners  and  could  not  be  paid 
until  an  appropriation  had  been  made  there- 
for, unless  that  was  tiie  ocmtract  between  tbe 
parties,  and  a  contract  was  distinctly  made 
.that  the  compenaati<»i  should  not  be  paid 
out  of  the  proceeds  of  tbe  Judgment  obtained. 

^Fhat  section  of  the  law  of  1910  above 
quoted  clearly  contemplates  and  refers  to 
matte»  or  purposes  for  which  an  appropria- 
tion has  been  made,  since  it  is  declared  that: 

"No  officer  •  •  •  shall  enter,  or  attempt 
or  offer  to  enter  into  any  contract  or  agreement 
creating  any  expense,  or  incurring  any  liabili- 
ty, moral,  legal  or  otherwise,  or  at  aO,  in  ez- 
cess  of  the  appropriation  made  by  law  for  the 
specific  purpose  or  purposes  for  which  such  cx- 
penditura  is  to  be  made,  or  liability  incurred." 

That  section  of  tbe  statute  clearly  does 
not  apply  to  a  case  like  the  Instant  case, 
for  no  specific  appropriation  was  ever  made 
for  tbe  employment  of  counsel  in  the  instant 
case. 

In  a  similar  case,  that  of  Eirby  v.  State,  68 
Misc.  Rep.  626,  125  N.  7.  Supp.  742.  tbe  court 
in  considering  a  statute  like  tbe  <Hie  above 
quoted  said: 

"That  it  waa  not  the  intention  of  the  Legisla- 
ture that  the  provisions  of  the  fiimnce  law 
quoted  should  be  applicable  to  such  a  case  as 
the  one  at  bar." 

I  shall  not  presume  that  it  was  the  Inten- 
tion of  the  depository  board  to  violate  that 
statute  and  thus  become  liable  to  be  deprived 
of  their  offices.  The  reasonable  presumption 
is  that  there  being  no  specific  appropriation 
for  the  payment  of  counsel  fees  and  expens- 
es in  prosecuting  the  instant  case,  the  board 
omtemplated  that  the  attorney's  fees  and 
costs  must  be  paid  out  of  the  Judgment  ren- 


dered. Under  the  statute,  as  it  now  stands, 
tbe  claims  against  the  state  must  be  filed 
with  the  state  auditor,  and  before  they  are 
presented  to  the  board  of  examiners  for  al- 
lowance^ tbe  state  auditor  must  certify  as 
follows: 

"I  certify  that  the  above  account  has  been, 
audited  and  found  correct;  that  there  is  au- 
thority of  law  for  its  payment;  that  there  Is 
sufficient  money  in  the  proper  fund  for  its  pay- 
ment; and  that  proper  receipts  for  each  item 
charged  accompany  the  account 

If  tbe  act  of  the  Legislature  requiring 
such  a  certificate  from  tbe  auditor  before  any 
claim  may  be  presented  to  the  board  of  ex- 
aminers Is  a  valid  act,  it  would  be  impos- 
sible to  have  any  claim  passed  upon  by  the 
board  except  those  for  the  payment  of  which 
appropriations  had  been  made. 

Is  It  reasonable  to  presume  that  tbe  de- 
pository board  in  tbe  employment  of  the 
appellant  to  prosecute  said  case  intended 
that  he  should  never  receive  anything  for 
his  services,  or  that  he  should  not  be  reim- 
bursed for  the  necessary  cash  be  paid  ont 
in  tbe  preparation  of  the  case  for  trial?  I 
think  not;  and  I  do  not  believe  that  It  was 
tbe  intent  that  he  should  prosecute  said  case 
at  his  own  cost  and  expense  and  the  state  go 
scot-free  from  pacing  for  bis  services  and 
the  necessary  expense  for  court  stenogra- 
phers and  other  legal  costs  involved  In  tbe 
case. 

The  depository  board  employed  two  at- 
torneys to  resist  this  claim  of  the  appellant 
in  the  district  court,  and  the  record  shows 
that  those  two  attorneys  were  paid  out  of  the 
proceeds  of  this  very  Judgment  that  the 
board  now  claims  la  too  sacred  to  be  touched 
In  any  manner  for  the  payment  of  legal  costs 
or  for  the  value  of  the  attorney's  services 
in  procuring  said  Judgment  Said  attorneys 
urged  upon  this  court  the  proposition  that 
the  Intervener  must  present  his  claim  to  the 
board  of  examiners,  when  as  a  matter  of  fact 
they  were  paid  their  attorneys'  fees  for  urg- 
ing that  proposition  out  of  this  very  Judg- 
ment and  without  having  presented  their 
claims  to  the  board  of  examiners.  It  has 
been  said  that  consistency  is  a  Jewel. 

When  a  reasonable  view  of  this  case  is 
taken,  under  the  law,  as  It  stands,  when  It 
is  considered  that  no  appropriation  was  ever 
made  for  attorneys'  fees  or  tbe  cost  of  tbe 
prosecution  of  this  case,  for  the  reason  that 
tbe  Legislature  did  not  foresee  that  it 
would  be  necessary  to  go  to  such  an  expense, 
no  reason  appears  why  the  state  authorities 
should  not  protect  the  Interests  of  the  state, 
even  though  it  required  a  part  of  the  judg- 
ment recovered  in  favor  of  the  state  to  pay 
the  costs  and  expense  of  such  prosecution, 
and  this  could  be  done  without  creating  any 
claim  against  the  state  that  would  require 
an  appropriation  to  be  made  to  pay  it 

Every  one  knows,  every  lawyer  knows,  and 
the  state  authorities  know  the  persistency 
with  which  surety  companies  contest  their 
liability  upon  any  of  tbe  bonds  given  by 
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tbem,  and  the  neoessUy  of  tuTing  a  lawya 
to  inoaeente  anch  case  who  la  able  to  cope 
with  the  boat  lavTera  in  the  land,  anch  as 
surety  companies  uanaUj  emtdoy,  and  the 
danger  <tf  losa  to  the  state  unless  snch  eaeea 
are  thoroaghly  tried — thece  and  many  other 
things  oradartrdy  show  the  wisdom  of  the 
d^Kisltory  hoard  In  employing  counsel  who 
could  propwly  protect  the  Intraests  of  the 
state.  The  farther  fact  tbat  tbe  depository 
board  knew  that  It  had  no  authority  to  eater 
Into  any  omtnct  or  agreement  creating  an 
expoiae  or  Incurring  any  liability  In  excess 
of  the  an>ropriatlon  made  by  law  fbr  any 
apedfle  purpose  la  convincing  to  me  that  tliey 
■  did  not  Intend  to  violate  Uw  law,  but  did  In- 
tend that  the  attorney's  fee,  aa  well  as  the 
ftther  legal  coats  of  this  proseentlon,  ahould 
be  paid  out  at  the  Judgment  and  thua  create 
no  claim  against  the  state. 

It  la  true  do  numey  can  be  drawn  out  of 
tibe  traasofy  of  the  state  wtthout  an  appro- 
prlatlon.  but  the  money  represented  by  tills 
JudgUHot  never  was  In  Uie  treaaury  of  the 
state,  and  diere  la  the  distinction.  The  ma- 
jority opinion  bol6a  that  It  la  a  part  of  the 
revenue  of  the  states  when  In  fhct  It  dearly 
could  not  become  a  part  of  the  revenue  of  the 
state  In  Uie  state  treaanry  until  it  had  been 
paid  Into  the  state  treaanry,  and  It  has  never 
been  In  the  state  treaanry.  The  state  twought 
thla  acUon  In  the  district  conrt  against  the 
surety  oomimny.  It  recovered  a  Judgment, 
and  about  914,000  of  that  Judgment  is  stUl 
in  the  hands  of  Uie  court  and  haa  never 
been  in  tiie  poaseaslon  of  the  state. 

Section  IS,  art  7,  of  the  state  Constitution 
is  as  follows: 

"No  uonay  shall  be  drawn  from  the  treasory, 
bat  in  porsoance  of  appropriations  made  by 
law." 

The  money  r^resented  tv  the  Judgment  In 
question  never  has  been  In  the  treasury,  and 
that  section  haa  no  awUcatlou  whatever  to 
the  payment  of  attorney's  fees  and  the  legal 
costs  of  the  prosecutiw  of  this  caae.  The 
district  court  has  full  authority  to  require 
attorney's  fees  and  all  legal  costs  to  be  paid 
out  of  said  Judgmfflit  before  the  balance  Is 
turned  in  to  the  treasury  of  the  state.  The 
mon^  stolmi  from  the  state  by  the  ex-treos- 
urer  and  his  deputy  was  token  from  the  state 
treaaury.  but  the  money  represented  by  this 
Judgment  was  never  In  the  state  treasury 
until  a  portion  of  it  was  paid  there  under 
the  direction  of  the  court.  The  balance  of 
atwnt  $14,000  never  has  been  In  the  state 
treasury.  It  Is  now  held  In  the  bonds  of 
the  court.  It  never  has  become  a  part  of 
the  revenue  of  the  state  held  by  the  treasury 
of  the  state;  hence  it  Is  clear  that  said 
section  of  the  Omstltatton  above  quoted  haa 
no  application  whatever  to  said  fund  now 
In  the  hands  of  the  court 

I  will  now  proceed  to  cite  authorities 
whkAi,  as  I  view  it,  fully  sustain  the  position 
above  takm. 

The  doctrine  la  well  established  that  an  at> 


tomey'a  general  or  retaining  lien  is  a  com- 
mon-law lioi  which  has  its  origin  in  the  In- 
herent power  of  courts  over  the  relation  b^ 
tween  attorneys  and  dlents.  The  courts  have 
the  power  to  enforce  the  performance  by  the 
attorney  of  his  duties  toward  his  client  and 
this  power  enables  the  court  to  protect  the 
rights  of  an  attorney  against  bis  client.  This 
lien  Is  one  which  the  courts  have  loi^  reo* 
o^Ized  and  protected.  See  Everett  et  aL  v. 
Alpha  P.  a  Oo.,  226  Fed.  «S1,  141  a  a  A. 
65;  In  re  Wilson  (D.  0.)  12  Fed.  236. 

The  equitable  charging  lien,  whldi  Is  the 
one  Involved  in  this  case.  Is  entirely  dUferent 
from  the  commm-law  lien,  and  it  will  be  not- 
ed from  the  authorities  that  all  charactetis- 
tlcs  of  a  duu^liv  Uen  are  in  their  inberei^- 
nature  equitable.  As  long  ago  as  1795,  Lord 
Kenyon,  Chief  Justice  said  that: 

**Tbe  principle  *  •  •  was  settled  Ions  ago, 
namely,  that  the  party  shoald  eot  roo  away 
with,  the  fruits  of  the  cause  without  satisfy- 
ing  the  legal  dcmonds  ot  his  attorney,  by  whoee 
industry,  sod  in  many  instances,  at  whose  ex- 
pense. thoH  fruits  were  obtained."  Read  r. 
Dupper.  8  Term  Keports,  361.  101  Full  Be- 
print.  595. 

The  case  of  LoulsvlUe,  tte^  Co.  v.  Wllani, 
188  U.  S.  501. 11  Sup.  Ot  406.  84  L.  Bd.  1023, 
quotes  with  apivoval  the  f<dlowlng  fnau  the 
Supreme  Court  of  West  Virginia  (Renick  y. 
Ludlngton.  16  W.  Va.  382): 

"The  lien  (even  in  cases  of  Qoantam  tnemit) 
is  in  the  nature  of  an  equitable  Uen  (3  Cooper's 
Tenn.  c  23),  and  is  based  on  the  natural  equi- 
ty, that  the  plaintiff  oufcht  not  to  be  allowed  to 
appropriate  the  whole  of  the  Jodfcment  In  his 
favor  without  paying  thereout  for  the  services 
of  his  attorney  in  obtaining  such  judgment." 

If  the  proceeds  ot  the  Judgment  In  this 
case  had  hem  paid  over  to  the  state,  a  dlfr 
ferent  case  would  be  presented,  but  since  the 
fund,  on  which  the  lien  is  claimed,  la  attll 
in  the  hands  ot  the  court,  and  never  haa 
been  In  the  treasury  ot  the  state  and  never 
has  been  a  part  of  ttie  state's  revenue.  It 
ou^t  not  to  be  permitted  to  be  withdrawn 
from  the  court  without  first  paying  the  appel- 
lant a  reaaonable  oompouatlon  aa  attorney's 
fee. 

The  question  now  presented  is  wh^her  or 
not  the  prlndplea  which  eatabllsh  the  right 
ot  an  attorney  to  a  lien  upon  tlie  proceeds  of 
a  Judgment  In  favor  ot  his  client  for  his 
necessary  and  proper  expenses,  and  for  his 
fees,  apply  where  the  client  Is  the  sovereign 
state. 

At  tiw  ttme  the  Legislature  was  In  sesslmi 
in  tSUSf  the  only  claim  whldi  It  was  kuown 
that  the  state  of  Idaho  had  against  the  form- 
er state  treasurer  and  his  sureties  was  a 
claim  of  f8S,000.  being  the  actual  shortage 
in  cash  in  the  treasurer's  office  that  had 
been  token  from  the  state  treasury,  and  the 
Legislature,  if  they  considered  the  matter  at 
all,  which  it  Is  not  at  all  likely  they  did,  no 
doubt  contduded  that  it  was  a  very  simple 
matter  to  establish  the  state's  case  against 
the  Bure^  company;  but  the  state  deposi- 
tory board  and  the  executive  efflcej»  haviag 
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tbls  matter  in  cliarga,  after  tbe  adjoamment 
of  tbe  Legislature,  made  certain  Inrestiga- 
tfams  wbich  led  tbon  to  beUere  tibat  tbe  claim 
of  tbe  state  against  tbe  snrety  oompanr  was 
greatly  in  excess  of  said  sum,  and  considered 
it  highly  essential  that  the  state's  Interests 
should  be  placed  in  the  hands  of  counsel 
skilled  in  mathematics  and  possessing  some 
knowledge  of  bookkeeping.  They  certainly 
knev  that  proper  preparation  was  ^sentlal 
to  ultimate  success  against  the  surety  com- 
pany and  that  the  case  could  not  he  prepared 
for  trial  and  the  evidence  collected  without 
IncDirlng  some  expense.  They  also  knew 
that  legal  counsel  could  not  be  obtained 
without  some  provlslfm  being  made  ft)r  bis 
compensatltm,  since  tbe  Legislature  bad  made 
no  provision  therefor  by  appropriation. 
Thus  an  emergency  was  placed  before  tbe 
state  officials.  Tbe  rights  of  the  state  were 
here  InvolTed.  which,  not  .having  been  fore- 
seen by  tbe  Legislature,  was  left  unprovided 
for,  and  it  was  tbe  bounden  duty  of  tbe  of- 
flcers  of  the  state  to  use  their  best  Jndgmoit 
in  obtaining  for  t^e  state  whatever  it  was  en> 
titled  to  recover  from  the  surety  company, 
and  to  do  this  certain  expense  must  be  incur- 
red, including  counsel  fees.  That  existing 
appivpriatlons  were  Insufficient  to  meet  the 
state's  expenses  In  obtaining  the  lan^e  bene- 
fits which  ultimately  accrued  from  this  liti- 
gation is  clMrly  evidenced  by  tiie  tect  that 
necessary  expenses  were  incurred  amounting 
to  $1,656^  in  excess  of  those  awoprlations, 
and  counsel  fees  for  wbldi  no  appnvriatlon 
whatever  had  been  made. 

Tbe  results  of  the  Utlgation  fully  Justified 
the  state  officers  in  t3ie  course  pursued.  At 
the  very  outset  the  state  officers  were  con- 
fronted with  the  taxt  that  there  was  an 
abeence  of  an  appropriation  out  of  which  to 
pay  counsel  or  to  pay  the  expenses  of  the 
trial.  And  Is  It  more  than  fair  to  assome 
that  no  attorney  would  have  been  willing  to 
take  sudi  a  case  if  there  were  no  means  by 
which  be  could  be  paid.?  That  no  attorney 
would  be  wilUi^r  to  pay  out  of  hia  own  money 
for  the  necessary  expenses  of  hla  client  unless 
he  relied  upon  some  contract  ^  which  he 
could  be  reimbursed  for  his  disbursouents? 

Tbe  state  officers  and  tbe  appellant.  It  must 
be  presumed,  knew  that  all  the  Indebtedness 
incurred  In  excess  of  existing  appn^rlatlons 
was  Told,  and  that  he  could  have  no  claim 
against  the  state  for  bis  fees  or  expenses, 
unless  there  were  appropriations  available 
out  of  which  they  could  be  paid.  He  there- 
fore did  not  rely  upon  a  claim  against  tbe 
state,  within  the  ordinary  meaning  or  accept- 
ation of  that  phrase.  It  Is  apparent  that  the 
officers  of  the  state  and  the  counsel  employed 
realized  that  the  compensation  for  services 
and  reimbursements  for  expenses  must  be 
made  a  charge  upon  the  fund  recovered  or 
they  could  not  be  paid  at  all. 

Had  no  judgment  been  recovered  In  this 
case,  counsel  could  not  have  recovered  a  sin- 
gle dollar,  and  onder  the  decision  of  the 


majority,  he  Is  now  Unable  to  recover  one 
cent  ot  the  money  ezpoided  by  him  In  pro- 
curing witnesses  and  in  preparing  said  case 
for  tri^,  to  say  notfalnx  of  his  fees. 

Appellant  was  employed  and  actually  tried 
tbe  case,  and  for  his  oompoisation  no  funds 
are  available  other  than  tbe  prooeeda  of  this 
judgment 

It  will  not  be  presumed  that  the  officers  of 
the  state  Intended  to  put  up  a  "job"  on  appel- 
lant and  procure  the  great  legal  services  be 
performed,  and  theax  beat  blm  out  of  his  com- 
pensation by  claiming  Uiat  their  contract  of 
employment  was  void. 

A  very  similar  case  was  presented  to  tbe 
Attorney  General  of  New  York  whoe  an  ac- 
tion was  instituted  to  test  the  constltatlonal- 
Ity  ot  what  was  known  as  the  "SO-cmit  gaa 
law,"  and  It  was  most  vital  to  the  Isteresta 
of  the  state  that  the  law  should  be  uphdd. 
Tbe  Attorney  General  was  oonftonted  with 
the  necessity  of  enq»loylng  counsel  with 
tedmical  knowledge,  the  absence  of  any  ap- 
propriation out  of  which  hia  fees  could  be 
paid,  and  the  following  positive  statutory  en- 
actment: 

"A  state  officer,  employ^,  board,  departtneDt 
or  commission  shall  not  contract  indebted&eas 
on  behaJf  of  the  Btate,  nor  assume  to  bind  tbe 
state,  in  an  amount  in  excess  of  money  appro- 
priated or  otherwise  available." 

The  Attorney  General  employed  counsel  In 
the  case  of  Klrby  v.  State,  68  Ulsc  Rep. 
626,  125  N.  Y.  Supp.  742,  and  tbe  court,  in 
the  fact  of  sucb  a  situation,  made  use  of  the 
following  language: 

"A  Legislature,  In  making  approprlBtions  for 
a  current  year  for  the  Attorne?  General's  of* 
fice,  could  not  foresee  the  exact  amount  lequlr- 
ed  for  all  unanticipated  emergencies  and  con- 
tingencies and  provide  specifically  for  the  pay- 
ment of  each  of  them.  It  appropriated  an 
amount  for  the  contingent  expenses  of  the  of- 
fice, and  left  the  Attorney  General  clothed  with 
tbe  authority  of  the  executive  law  to  safeguard 
the  interest  of  the  state  accordiog  to  the  neces- 
sities  of  each  case  as  it  arose.  The  Attorney 
General,  bein^  charged  with  a  positive  duty  of 
defending  actions  brouffbt  against  the  state, 
conld  not  justify  a  refusal  to  perform  such 
duty  on  the  gronnd  that  the  Leidalature  had 
made  no  appropriation  to  meet  an  emergency 
which  it  could  not  foresee.  If  such  were  tbe 
case,  the  state  might  suffer  great  loss  and  the 
Attorney  General  would  be  derelict  and  culpa- 
ble. Neither  could  the  Legiriature  properly 
provide  for  the  defease  of  an  action  not  brongbt 
whUe  it  was  in  session,  requiring  the  employ- 
ment of  special  and  technical  counseL  -  *  *  * 
The  claimant,  under  such  agreement,  rendered 
valuable  services  to  the  state,  protected  its  in- 
terest, and  the  litigation  ultimately  resulted 
in  the  establishment  of  tbe  validity  of  tbe  law. 
Tbe  laborer  is  worthy  of  his  hire;  and  tbe 
state,  having  accepted  and  rec^ved  the  benefit 
of  the  claimants  skill  and  services,  should  In 
faime^  and  equity  pay  their  just  worth." 

The  (q;)inicm  In  the  above-quoted  csae  la 
very  Instructive  and  peculiarly  wpUcable  to 
the  facte  of  this  case.  The  d^oaitoiy  board 
accepted  for  the  state  tbe  bene^  ot  appelr 
lant's  skill  and  services  in  the  trial  of  th« 
Instant  case,  and  it  should  in  all  ftlmess 
and  equity  pay  the  Jnat  worth  w  value  oC 
such  services. 
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It  appears  from  tb»  leond  Oiat  the  state 
officers  who  bave  charge  of  this  matter  have 
offered  to  pay  appdtont  an  attorney's  fee  of 
irtilch  Is  9Iff7  IsBB  than  Uie  amount 
dialled  by  the  special  ooort  reporter  In  Qw 
ease.  It  is  alleged  In  the  compliant  In  Inter- 
Tentlon,  and  so  fiar  as  this  proceeding  la  con- 
cwned  Is  admitted  as  true,  that  said  aUeged 
offer  to  pay  aH>ellant  $750  was  not  made 
by  the  deposdtcoT  board  upon  an  Impartial 
idfort  to  set  a  fair  and  reasonable  Talue  Upon 
aroeUanfs  sarkes,  but  It  was  the  result  of 
wiUfnl  taUnre  to  exercise  an  honest  jndg- 
Booit,  and  was  made  for  the  exprees  pnipoee 
of  deprlTlng  appdluit  of  a  fair  and  reason- 
able oompensatlai  for  the  servloes  rendered, 
llnis  presentins  an  Issue  of  law  and  fiict 
to  be  determined  by  the  court 

As  Blcnlflcant  of  the  views  taken  by  the 
depository  board  ia  other  similar  matters,  the 
failure  of  the  BanlE  <il  Nampa  mi|^  be  dted, 
since  that  matter  has  become  a  part  of  tlie 
history  of  the  state.  An  unusual  situation 
arose  in  that  matter.  Tbe  peiwnal  sureties 
on  the  depository  bond  of  tlie  bank  turned 
over  to  Uie  state  a  numbo'  of  mortgages, 
real  and  chattel,  and  considerable  pnsonal 
property.  To  realise  the  greatest  returns 
Aroffi  these  securities.  It  was  necessary  to 
take  possesstoo  of  and  administer  the  prop- 
erty whidi  consisted  of  11t«  stock,  crops,  etc. 
No  state  official  could  perform  those  duties. 
No  office  was  created  and  no  approprlatlcm 
existed  designed  by  law  to  meet  such  a  sit- 
uation. Must  the  state  lose  the  beoeflt  of 
these  securities,  or  were  the  executive  pow- 
ers of  the  sovereignly  sufficient  to  meet  those 
conditions?  The  Attorney  General  very  prop- 
erly ruled  Oiat  the  state  depository  board 
could  employ  such  labor  and  assistance  as 
were  necessary  and  could  pay  all  necessary 
compensation  and  expenses  Incurred  In  the 
administration  and  liquidation  of  these  securi- 
ties out  of  the  funds  thus  created.  The  rul- 
ing of  the  Attorney  General  was  evidently 
correct  and  Is  supported  by  ample  authorl^. 
The  soundness  of  the  Attorney  General's 
opinion  In  that  matter  Is  based  upon  the  evi- 
dent economic  i»lnciple  that  the  sole  lawful 
interest  of  the  state  in  that  property  was 
only  the  net  profits  after  all  proper  expenses 
of  adminlstratlMi  and  Uanldation  had  been 
paid  out  of  the  prc^kerty  itself.  In  the  ab- 
sence of  statutory  command  as  to  the  meth- 
ods to  be  employed,  the  executive  branch  of 
the  government  not  only  may,  but  In  the 
discharge  of  its  duty  must,  employ  such  prac- 
tical business  methods  as  will  produce  the 
best  results  for  the  state. 

The  view  taken  of  that  matter  by  the  ex- 
ecutlve  department  was  the  only  reasonable 
view  to  be  taken,  but  suppose  that  depart- 
ment had  concluded  that  there  was  no  ap- 
propriation to  pay  the  expense  of  adminis- 
tering on  the  estate  of  Che  defimct  hank  and 
thus  occasion  great  loss  to  the  state,  the  offi- 
cers would  certainly  be  held  to  be  derelict  la 


their  duty.  And  so  in  the  case  at  bar.  If 
they  n^ected  to  perform  their  duty  and 
prosecute  this  case  with  reasonable  diligence, 
they  would  have  violated  their  offidal  duty. 

I  will  now  proceed  to  investigate  the  legal 
principles  Involved  in  applying  to  the  state  the 
general  rule  as  to  attorneys'  SQuitable  liens. 
Can  a  llw  exist  as  a  matter  tit  rU^t  upon 
the  property  of  the  sovereign,  and,  If  so,  un- 
der what  drcnmstaoces  la  the  remedy  avall- 
aMa  tot  Its  enforcement? 

In  the  case  of  Brlggs  t.  A  light  Boat,  80 
llass.  (7  AUen)  287,  and  93  Mass.  ai  Alien) 
IffT,  it  was  heU  that  a  lien  did  exist  againet 
the  United  States  un>ier  the  facta  <tf  that 
partlcnlar  case  and  that  a  remedy  for  Ita 
enforcement  was  available.  Three  Ught 
boats  had  been  built  for  the  United  Btataa 
by  a  oontnu^or.  Upon  completion  they  were 
^Od  for.  and  the  United  States  had  actual 
poBsessloo  of  them.  Brlggs  and  another 
daimed  and  perfected  a  statutory  material- 
man's lien  upon  the  twats  for  lumber  fur- 
nished to  the  extractor  to  be  used  In  their 
construction.  They  then  petitioned  for  the 
enforcement  of  the  lien,  and  the  trial  court 
h^ld  that  no  lien  could  exist  against  public 
property  In  the  possession  of  the  United  States 
and  used  by  them  as  an  Instrumentality  of 
government.  From  that  Judgment  the  peti- 
tioners appealed  and  obtained  a  reversaL 
The  Supreme  Court  held  (7  Allen  [Mass.]  287) 
that  the  lien  had  attached  under  the  statute 
while  the  boats  were  in  the  possession  of  the 
contractor  and  that  the  United  States  was  a 
purchaser  from  him,  taking  ttie  property  sub- 
ject to  the  lien.   The  court  said: 

"The  truth  Itr,  that  when  the  fovemmeDt  be- 
comes tbe  purchaser  of  property,  it  takes  the 
title  subject  to  the  same  rules  as  tiiose  which 
regulate  tbe  transfer  of  it  to  private  persona. 
If  it  U  subject  to  liecs  or  IncumbrBnces.  it 
passes  cum  ooere.  So  It  Is  held  In  cases  of 
ordinary  maritime  liens.  If  the  Rovernment  be> 
comes  Hie  owner  of  the  vmboI  by  purchase,  for- 
feiture or  otherwise,  Et  takes  a  title  subject  to 
the  same  liens  for  salvaj;e,  wages,  bottomry 
and  other  claims  as  woald  attach  to  it  if  sold 
to  private  persons." 

The  matter  was  then  referred  to  the  as- 
sessor and  auditor  upon  whose  reports  Judg- 
ment was  entered'  for  the  amount  found  due 
the  i>etltloners.  The  United  States  then  ap- 
pealed and  In  the  decision  (11  Allen  [MassJ 
157)  the  court  said: 

"The  questloD  which  has  now  been  argued  Is 
not  of  the  petidoQers*  title,  but  of  the  mode  of 
asserting  it;  not  ot  rifcht,  but  of  remedy.  The 
United  States  do  not  now  deny  that  they  took 
their  title  subject  to  tbe  Hen  of  the  petittonera. 
Tbat  point  was  determined  by  this  court,  after 
full  consideration,  upon  the  former  argnment 
of  one  of  these  cases.  •  *  • 

"At  tbat  arjniment,  tbe  attention  of  counsel 
was  chiefly,  and  of  the  court  ezclusivdy,  direct- 
ed to  the  question  of  title;  it  was  assumed  by 
the  court  uiat  the  lien  carried  with  it  the  right 
to  maintain  this  process;  the  elfect  of  the  pos- 
session of  tbe  United  States  upon  the  possibil- 
ily  of  «iforcing  the  lien  In  this  form  of  proceed- 
kig,  althoivh  uvolved  in  the  ruling  which  the 
superior  oouit  had  mads  at  the  trial,  was  not 
eonndered." 
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It  is  there  beld  that  It  la  an  elementary 
prliudple  of  Bnglish  and  American  coosUta- 
tlonAl  law  that  no  direct  salt  can  be  brou^t 
against  the  aorereign  without  Its  consent, 
and  the  court  among  other  things  said: 

"Nor  la  this  case  like  one  In  which  the  govern- 
ment has,  hy  bringing  a  civil  action  to  enforce 
its  own  rights  to  pr<^erty  in  t!he  possesBion  of 
an  indiTidual,  submitted  itseli  to  the  jurisdic- 
tion of  the  court,  and,  being  itself  the  actor, 
needs  the  assistance  of  the  court  to  recotrer  its 
property. 

"The  United  States  have  never,  b;  general 
statute  or  special  order,  submitted  themselves 
or  their  rights  in  this  matter  to  the  Jurisdiction 
of  the  state  courts.  But,  on  the  contrary,  as 
soon  as  notified  of  these  petitions,  and  before 
answering  on  the  merits,  they  filed  a  special  ap- 
pearance, and  a  plea  distinctly  settiag  forth  the 
grounds  on  wl)ich  they  claimed  exemption  from 
the  state  process." 

The  exOTiptlon  of  the  state  from  salt  In  its 
own  courts  was  held  to  apply  also  to  the 
United  States  In  the  state  courts,  and  after 
referring  to  the  fact  that  the  property  sub- 
jected to  this  lien  had  been  delivered  to  the 
United  States  by  the  contractor  and  the  price 
paid  by  them  to  him  the  court  said: 

"The  petitioners  suffered  the  title  to  pass,  and 
the  possession  to  be  delivered,  to  the  United 
States,  before  they  took  one  step  in  the  stale 
courts  to  estabUsh  their  lien."  11  Allen  (Mass.) 
164. 

The  disUuction  between  that  case  and  one 
like  the  case  at  bar  where  the  proceedings 
were  inatituted  befwe  the  Qroperty  came  Into 
the  possession  of  the  sovereign  is  then  stated 

as  follows: 

"If  they  had  filed  their  petitions  and  attached 
tbe  vesseu  before  these  came  Into  the  possession 
of  thi  United  States,  they  might  well  have  con- 
tended that  the  courts  of  the  commonwealth 
had  acquired  a  jurisdiction  ot  the  cases,  whicfa 
could  not  be  devested  until  the  object  of  the 
salts  was  aoeomplished." 

In  tbe  case  of  U.  S.  t.  Wilder,  8  Snmn.  806, 
Fed.  Oas.  Mo.  ie,6M,  a  Uea  asserted  against 
goods  of  the  Unttod  States,  was  upheld  andv 
enforced.  Mr.  Jnstice  Story  d^vered  the 
i^lnlon  in  that  case  and  It.  was  argued  oa 
behalf  ot  the  goTermnent  that  it  is  a  preroga- 
tive <3t  sorerelgnty  that  no  lien  can  exist 
against  the  sovereign,  ^e  court  said: 

"The  argument  rests  tbe  -objection  upon  the 
ground  of  public  inconvenience,  if  it  ^ould  be 
held,  that,  whenever,  a  lien  exists  against  a 

Srivate  person,  it  la  to  be  held  that  the  like 
en  attaches  against  the  United  States." 

It  was  pointed  out  in  that  case  that  the 
law  enforces  a  contribution  in  snch  a  case 
upon  tbe  ground  of  justice  and  OQuity.  The 
court  said: 

"And  it  ^ves  a  lien  in  rem  for  the  contribu- 
tion, not  as  the  only  remedy,  but  as,  in  many 
cases,  the  best  remedy,  and  in  some  cases  tbe 
only  remedy.  *  *  *  It  is  said,  Kiat,  in  cases 
where  the  United  States  are  a  party,  no  rem- 
edy by  suit  lies  against  them  for  the  contribu- 
tion; and  hence  the  conclusion  is  deduced  that 
there  can  be  no  remedy  in  rem.  Now  I  confess 
that  I  should  reason  altogether  from  the  same 

F remises  to  the  opposite  conclusion.  ♦  •  • 
cannot,  therefore,  but  think,  that  the  dream- 
stance,  Chat  tbe  United  States  can  bx  no  other 
way  be  compelled  to  make  a  Just  contribution 


of  its  share  in  the  general  average,  so  far  from 
constitnting  a  gronnd  to  displace  the  lien,  creat- 
ed by  the  maritime  law,  does  In  fact  furnish  a 
strong  reason  for  enfordng  it.  Tot  I  know  no 
reason  why  this  court  should  create  by  Its  own 
mere  authority  an  exemption,  nowhere  fc»md 
reccvnized  in  the  maritime  law,  and  standing 
upon  no  very  clear  or  urgrait  ground  of  public 
policy.  •  •  •  The  a^ument.  therefore,  ad- 
dressed to  this  court,  on  behalf  <^  tbe  govern- 
ment, ab  insonvenienti.  does  not  seem  to  have 
any  very  solid  foundation.  On  t^e  other  hand, 
tbe  argument  ab  inconvenienti  on  the  other 
Bide  is  very  cogent  and  persuasive,  for  it  is  be- 
yond doubt  that  if  there  be  no  Hen,  there  is  no 
remedy  to  enforce  an  inenttrovertible  right." 

Hkr.  Jnstice  Story  fiun  qmtee  from  Vattel 

as  follows: 
"If  there  exists  any  dlfBenlty  mi  (Us  account, 

it  is  CQuaUy  conformable  to  prudence,  to  tha 
delicacy  of  sentiment,  which  ou^ht  to  be  par- 
ticularly conspicuous  In  a  sovereign,  and  to  the 
love  of  justice,  to  cause  them  to  be  decided  by 
the  tribunals  of  the  state.  Tills  is  the  praetiee 
of  tbe  states  that  are  dvilUsd  and  goremad  far 
laws." 

Tills  state  ou^t  to  be  govoned  by  laws* 
rather  than  by  the  mere  caprice  and  whim  of 
any  board. 

In  The  Slzen  Oase^  7  WaU.  162,  IS  Lt.  SU. 
129,  the  steamer  Siren  was  captured  by  the 
United  States  navy  in  Febraaryi  166G.  A 
prize  crew  was  placed  in  charge  and  she  was 
ordered  to  Boston  for  adjndlcatlon.  On  ber 
way  she  topped  at  New  York,  and  mvoeed- 
ing  thence  ran  Into  and  sank  tbe  sloop  Harp- 
er. On  ber  artlTal  In  Boston,  a  libel  in  prize 
was  filed  against  ber  by  the  United  Statesr 
and  she  was  condemned  and  sold.  The  pro- 
ceeds of  the  sale  were  deposited  with  the  as- 
sistant treasurer  of  the  United  States,  sub- 
ject to  the  order  of  the  court  In  rendering 
the  decision  of  the  court  Mr.  Justice  Field 
cites  several  aothoritlea,  and  after  reviewing 
the  Light  Boat  Cases,  says: 

"A  claim  or  lien  existing  and  continuing  will 
be  enforced  b^  the  courts  whenever  the  property 
upon  which  it  lies  becomes  subject  to  their  ju- 
risdiction and  control.  Then  the  rights  and  in- 
terests of  all  parties  will  be  respected  and  main- 
tained. *  *  *  So  if  the  property  belonging  to 
the  government,  upon  which  claima  exist,  is 
sold  upon  judicial  oecree,  and  tlie  proceeds  are 
paid  in  to  the  r^istry,  the  court  would  have 
jurisdiction  to  direct  the  claims  to  be  satisfied 
out  of  them." 

Upon  these  principles  the  case  was  remand- 
ed "with  directions  to  assess  the  daraagee 
and  pay  them  out  of  the  proceeds  of  tbe  Tee* 
sel  before  distribution  to  the  captors." 

The  questltm  as  to  whether  a  lien  can  be 
enforced  in  mxSi  cases  was  well  conddered  by 
the  courts  In  the  Ugbt  Boat  Oases,  and  In 
those  cases  after  a  full  review  of  authorities 
It  was  h^d  that  sndi  a  Uen  cannot  be  en- 
forced where,  In  order  to  do  this  snocesefully, 
It  Is  necessary  to  bring  snlt  against  Qie 
United  fitates.  It  Is  also  beld  that  no  suit 
In  rem  can  be  maintained  against  tbe  pr(^ 
erty  of  the  United  States  when  It  would  be 
necessary  to  take  such  property  out  of  the 
possession  of  the  goremmoit  writ  or  pro- 
cess  of  13te  courts.   It  Is  a  well-establl^ied 
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doctrine  tbat  pcDGeedlnga  in  rem  to  mftnoe 
ft  lien  agalnit  the  property  of  the  United 
States  are  only  fwbldden  in  cases  where,  In 
<wder  to  BDStaln  Oie  proceeding,  the  possession 
of  the  Unites  States  mnst  be  Invaded  under 
processes  of  tbe  court  The  doctrine  Is  well 
estabUsbed  when  the  government  itself  seeks 
Its  rights  at  the  hands  of  the  court,  equity 
requires  that  tbe  rights  of  other  parties  inter- 
ested In  tbe  subject-matter  shall  be  protected. 

In  Cunningham  v.  Macon,  etc.,  B.  R.  Co^ 
lOe  U.  S.  440,  8  Sup.  Ot  292.  27  U  902, 
it  was  said: 

"It  has  been  held  In  a  class  of  cases  where 
property  of  the  state,  or  property  in  which  the 
state  baa  an  interest,  comes  bftfoie  tbe  court 
and  ander  its  control,  in  the  repilar  eooxse  of 
judicial  adminlstratlMi,  without  being  forcibly 
taken  from  the  possession  of  the  sovemmeDt, 
tin  court  will  proceed  to  dlscharse  its  dutv  in 
regard  to  that  proper^.  And  the  state,  u  it 
chooses  to  come  In  as  plaintiff,  as  in  ptise  cases, 
or  to  intervene  In  other  cases  when  she  ma; 
have  a  lien  or  other  claim  on  die  property,  wiQ 
be  permitted  to  do  st^  but  subject  to  the  rule 
that  her  rights  will  receive  the  same  considera- 
tioB  as  any  other  party  interested  in  the  mat- 
ter, and  be  subjected  in  like  manner  to  the 
Judgment  tbe  court.  Of  this  class  are  the 
cases  of  The  Sh»n,  7  WalL  1B7UA  ^  Bd.  129]: 
Tbe  Davis.  10  Wall.  20  09  L.  Bd.  87in  •  •  * 
and  others." 

In  n.  S.  V.  Wicketsham  (0.  0.)  10  Fed.  505, 
it  .was  held  that  It  may  be  assumed  that  the 
United  States,  whenever  it  comes  into  court 
and  brings  its  suit  against  a  citizen,  consents 
to  submit  to  and  carry  out  whatever  decrees 
may  be  lawfully  made  against  It  In  tbe  course 
of  the  legal  prooedura. 

Tbb  principle  i^od  which  those  cases  rest 
applies  to  an  att<»ney's  lien.  And  it  was  so 
b^d  In  the  case  State  of  Texas  t.  White 
On  re  Paschal),  10  WaU.  488,  Ifi  L.  Ed.  992. 
In  tbat  case  Mr.  Paschal  had  been  re- 
tained as  flpedal  conned  tor  the  state  of 
Texas  and  had  conducted  to  a  snoeesafal  con- 
dosion  a  gceat  deal  of  UUgation  in  regard 
to  certain  Indemidty  bonds. 

Oat  of  moneys  c(dlected  by  Paschal,  upon 
judgments  whldi  he  had  obtained  for  the 
state,  he  retained  947,325  to  cover  his  coun- 
sel fees  and  disbursements.  The  state  ap- 
peared by  other  counsel  and'  moved  the  court 
to  strike  Paschal's  name  from  the  docket  as 
Its  attorney,  and  to  order  him  to  deposit  the 
947325  in  court  for  Its  benefit.  The  defense 
of  Paschal  was  that  he  had  an  attorney's 
lien  upon  this  money,  and  that  he  held  It 
nnder  his  lien  for  compensation  and  expens- 
es, l^e  argument  of  the  state  was  that  the 
United  States  Supreme  Court  was  without 
Jurisdiction  to  pass  upon  a  claim  set  up  by 
a  citizen  against  the  state  of  Texas,  that  It 
is  a  presnmptlon  ot  law  that  &  sovereign 
power  will  do  Justice,  and  tbat  those  who  con- 
tract with  the  state  must  rely  on  the  discre- 
tion and  good  faith  of  tbe  legislative  body. 
Tim  conrt  In  that  case  Inlefly  reviews  the  au- 
thorities dealing  with  attorneys'  liens  as  be- 


tween private  parties  vrtddi  it  says  are  *'de- 
ddedly  In  favor  of  his  lien,"  and  tbm  says: 

"As  the  original  retainer  was  made  In  Texas, 
we  are  inclined  to  the  opinion  tbat  tbe  rights 
of  tbe  parties  are  to  be  r^olated  1^  ttie  laws 
of  tSiat  state.  Bnt  if  this  be  not  the  case,  this 
court  would  be  guided  by  what  it  deems  to  be 
the  ^rerallinp  rule  io  this  country;  and,  ae- 
cordmir  to  this  rule,  we  ere  of  opinion  that  the 
respondent  has  a  lien  on  the  fund  In  his  hands 
for  his  disbursements  and  profesaltuial  fees  in 
relation  to  (he  indemnity  bonds.**' 

Here  we  have  a  direct  decision  that  an  at- 
torney's Uen  was  a  Talid  end  subsisting  right 
even  against  the  state,  nils  case  is  prac- 
tically tm  all  fimrs  with  the  Instant  case, 
since  the  funds  are  still  in  the  luuids  of  the 
court  who  rendered  the  Judgment  In  &vor  of 
the  state,  and  have  not  been  turned  over  to 
the  state.  The  court  has  Jurisdiction  ai 
8n(A  funds  to  pay  all  proper  costs  and  ex- 
penses incurred  in  such  litigation. 

In  the  case  of  State  v.  Ampt,  6  Ohio  Dec 
099.  7  Am.  Law  Bee.  460,  6  Gent  Dig.  Attor- 
ney and  Caient,  column  ^4,  the  court  held 
that: 

The  "attomer  has  a  Uoi  upon  tbe  money  ^ 
the  state  wUdh  comes  into  his  bands,  as  ti>e 
fruit  ot  his  services  for  bis  compensation  and 
necessary  exp^ises.  the  same  as  though  his 
client  were  an  individual,  and  he  can  apply  the 
same  in  payment  ct  such  eompenBation  and  ex- 
penses." 

Upon  the  principles  laid  down  in  the  fore- 
going cases  It  is  clear  Otat  a  aoweign,  as 
well  as  an  Individual,  can  obtain  the  services 
of  ah  attorn^  under  such  drcomstanoes  as 
will  gkn  to  the  atttnn^  tbe  right  to  assert 
a  lien  for  his  disbursements  and  fbes  against 
funds  in  tbe  hands  ot  the  court  obtained 
upon  a  Judgment  in  favmr  of  the  statck 

The  above  cases,  or  tbe  most  of  them,  were 
discussed  and  applied  by  the  St^reme  Court 
ot  Minnesota  in  a  case  wherdn  the  ctmcla* 
sion  reached  is  precis^  that  C(»itended  for 
by  the  appellant.  They  were'  held  to  estab- 
lish the  right  of  an  attorney  as  against  his 
client,  the  sovereign,  to  assert  and  enforce  a 
lien  for  his  fees  and  expenditures  under  a 
contract  of  empli^ment  similar  to  that  in  the 
case  at  bar.  Board  v.'CIapp,  83  Minn.  612, 
86  N.  W.  775.  In  that  case  it  was  held  that 
the  only  part  of  the  recovery  which  could 
be  l^ally  termed  "public  funds"  was  the 
amount  remaining  after  the  expenses  of  lit^- 
gatlon  were  paid.  So  in  the  case  at  bar,  tbe 
amount  of  this  Judgment  belonging  to  the 
state  as  a  part  of  Its  public  funds  would  only 
be  what  remained  after  paying  the  entire 
cost  of  the  litigation,  including  attorney's 
fees.  In  the  Qapp  Case  the  court  said: 

"There  is  no  sound  distiDction  to  be  drawn 
between  money  expended  in  such  proceedings  in 
the  way  of  disbursements  and  in  the  way  of  at- 
torney's fees.  *  *  *  It  muat  be  noted  tbat 
the  doctrine  is  founded  opm  the  fact  tbat  such 
fund  is  created  by  tbe  exertions  of  tlie  attorney, 
and  grows  out  of  bis  contract  relation  with  ref- 
erence thereto,  and  has  application  only  to  such 
a  condition.  The  statute  (section  687.  supraJt 
does  nc^  prohibit  such  application  as  was  made 
In  this  instance  by  revondents.  If  they  bad 
not  retained  their  fees,  bnt  had  paid  over  to 
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tb«  coantT  (he  entire  amount  collected,  then 
the  method  of  eollectins  tb^  claim  a^inst  the 
county  would  be  regulated  by  the  section  dted." 

This  case  Is  directly  in  point,  as  I  view  it 
Id  the  case  of  VxAoa  Pacific  R.  R.  Co.  t. 
United  States,  2  Wyo.  170,  goods  belonging  to 
the  United  States  were  shipped  under  the 
nsoal,  bill  of  lading  contract  over  the  lines 
of  the  railroad  company  from  Omaha  to 
BawUns,  Wyo.  The  goods  were  stored  and 
held  by  the  railroad  company  under  claim 
of  a  common  carrier's  lien  for  freight  charg- 
es. Without  paying  the  charges,  the  federal 
government  brought  this  action  In  replevin  to 
recover  the  goods.  The  court  that  had 
the  ownership  of  this  property  been  In  a 
private  citizen,  "the  company  would  have 
had  the  usual  common  carrier's  Hen  upon  It 
for  these  charges."  The  only  question  pre- 
sented was  whetiier  the  same  Hen  was  good 
upon  the  property  of  the  United  States.  The 
court  first  considered  the  case  upon  the  the- 
ory that  government  property  is  exempt  from 
a  cominon  carrier's  lien,  and  that  the  govern- 
ment can  retain  or  waive  this  exemptiim. 
As  to  that  theory  it  was  held  that  in  that 
particular  case,  if  the  exemption  did  exist,  It 
had  been  waived.  The  court,  however,  goes 
directly  to  the  real  merits  of  the  situation  in 
a  very  able  Investigation  as  to  whettier  such 
exemptions  do  exist,  and  said: 

"But  the  exemption  does  not  exist.  The  ex- 
emption would  incalculably  cripple  the  public 
service,  the  liability  would  equally  promote  it; 
no  consideration  of  justice  or  policy  favors, 
every  consideration  of  Justice  and  policy  forbids, 
the  exemption;  the  haUlity  enlarces,  the  ex- 
emption narrows,  sovereign  action;  the  liability, 
not  the  exemption,  fs  a  privil»e,  and  tiierefore 
an  attribute  of  sovereignty.  The  learned  coun< 
sel  for  the  defense  in  error,  has  submitted  to  us 
no  adjudication  to  the  contrary,  which  we  should 
follow  as  a  guide,  or  reapect  as  advisory;  and 
we  are  convinced  tiiat  snch  an  adjudication  does 
not  exist.  On  the  other  hand,  all  the  analogies 
of  the  commercial  and  maritime  law,  and  the 
federal  decisions  under  that  law,  are  directly 
the  other  way.  In  9  Wheat.  409  [6  L.  Ed. 
The  St  Jago  de  Cuba,  it  was  decided  in  1S24 
that  seamen  and  materialmen,  who  swed  and 
supplied  the  ship  after  ber  seizure  as  a  slaver, 
bald  respectively  lieus  upon  her  against  the 
United  States  for  wages  and  supplies,  and  that 
she  stood  pledged  to  them  accordingly." 

This  Is  a  very  instructive  case,  and  we 
Quote  further  from  it: 

."The  counsel  for  the  government  claims  that 
the  district  court  could  render  a  judgment  for, 
but  not  against  it;  we  have  listened  with  at- 
tention and  respect  to  his  argument  advanced 
in  favor  of  thitb  proposition;  and  candor  requires 
OS  to  admit  t!hat  he  has  presented  it  as  well  as 
it  could  be  presented;  but  candor  also  compels 
us  to  say  that  the  proposition  is  throughout 
and  throughout  a  fallacy.  To  what  conse- 
quence does  the  proposition  lead?  He  Unit«l 
States  may  Invoke  the  jurisdiction  of  the  court- 
it  may  accept  that  which  does,  and  discard 
that  which  does  not  accord  witAi  its  supposed 
Interests;  It  may  dictate  the  exercise  of  the 
administration  of  the  law;  it  is  not  bound  by 
the  rules  of  ei^ual  justice;  it  is  a  privileged  suit- 
or ;  the  district  court  having  rendered  a  Jadg* 
ment  against  it,  this  court  must  reverse;  hav- 
ing rendered  one  for  It  this  coart  can  oois  af- 
firm; it  can  sit  in  appeal,  must  mechanieslly 
ob^,   cannot   revise;    nay,  further-^vinf 


brought  the  suit  and  effected  a  caption,  Its  aim 
is  accompli^ed;  it  needs  no  Judgment  for  but 
one  judgment  can  be  rendered  in  the  case^  and 
that  in  its  favor;  If  having  made  the  caption, 
it  neglects  to  prosecute  the  writ  a  motion  to 
dismiss  for  want  of  prosecution  inll  be  unsvail- 
hig;  still  further,  tbe  demand  in  the  writ  for 
judgment  is  meaningless,  the  undertaking  of 
the  sureties  without  force,  the  writ  is  supers 
fluous;  and  tbe  suit  is  farcical,  because  it  Is  in* 
tended  to  effectuate  under  the  forms  of  law 
what  can  as  well  be  accomplished  by  tbe  violent 
liand  under  an  irresponsible  wilL  Does  not  the 
propositioa  nmlt  In  a  pure  rednctio  ad  ab- 
suMum?" 

It  was  tliere  hdd  that  a  suit  cannot  be 
Instttnted  against  the  property  of  tbe  gov- 
emmefit.  if  the  bringing  or  tbe  Instttutlon  of 
the  suit  reanlres  the  taSDance  of  prooew 
against  tbe  govemment,  or  tbe  disturbance 
of  Its  possession  of  Its  property;  that  the 
exemption  Is  penKnaU  and  tbe  will  to  retain 
Is  a  will  to  waive  it  in  tbe  ezerdse  ot  sover> 
elgn  Interests.  When  It  does  waive  tbe 
privilege  Invoking  tbe  Jurisdiction  of  the 
court  it  snbmibi  to  that  JurlsdlctiiHt  iwo- 
sentlng  a  dalm  for  adjudication.  It  asks 
that  tbe  dalm  be  adjudicated  on  Its  merits, 
and  allowed  or  rejected  accordingly.  la 
closing  tbe  court  said: 

"Were  we  to  send  tbe  case  to  tbe  district 
court,  we  should  direct  it  to  embrace  in  its  Juds^ 
ment  the  attorney  fees,  fixed  at  a  reascnable 
amount  upon  the  principle  above  stated." 

The  railroad  company,  however,  waived 
the  fees,  and  judgment  was  entered  in  the 
Supreme  Court  for  the  transportation  charg- 
es and  costs.  See,  also,  U.  S.  v.  Boyd  (OL 
G.)  79  Fed.  858. 

It  must  be  borne  Iq  mind  tluit  tbe  fund 
soui^t  to  be  charged  with  tbe  attorney's 
fee  and  expenses  in  this  case  has  new  been 
in  the  possession  of  tbe  state,  and  in  my 
view  of  tbe  matter,  under  the  facts  and  law 
of  this  case,  there  is  ample  authority  for 
holding  that  the  appellant  Is  entitled  to  tbe 
payment  of  bis  legal  expenses  and  attorney's 
fees  out  of  tbe  fund  now  in  tbe  bands  of  the 
court 

It  has  beoi  contraded  by  counsel  for  tbe 
state  that  this  is  a  dalm  against  tbe  state, 
and  that  tbe  Oonstitntlon  and  statutes  pro- 
vide an  exclusive  procedure  for  obtaining 
payment  Tber^  is  notbing  In  this  eonten- 
tl<Hi.  If  the  appellant  were  sei^ng  to  have 
a  claim  loesented  to  tbe  state  board  of  ex- 
amlners  and  to  have  it  paid  out  of  tbe  treas- 
uiy,  then  there  might  be  something  In  that 
contention;  bat  sncb  Is  not  tbe  cas&  Appe- 
lant Is  seeking  to  subject  to  the  payment  of 
his  f^  a  fund  that  has  never  been  In  tbe 
state  treasury,  and  the  state's  possession  of 
tbe  fund  oonld  not  be  disturbed  such 
payment. 

In  tbls  case  no  process  bas  ever  \)eea  Is- 
sued agftlDSt  tbe  state  of  Idabo  or  any  of  Its 
offloers,  no  iraraesslon  of  the  ststs  bas  ever 
been  or  can  be  disturbed.  No  personal  Judg- 
ment can  be  given  against  tbe  state  npon 
wbidi  execution  can  be  levied  upw  any  state 
property.    This  is  a  proceeding  In  rem 
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against  the  pioperty  not  In  pouNwaiim  of  tbe 
state,  bnt  in  the  bands  of  the  conrt,  and  any 
decree  that  may  be  rendered  will  be  satis- 
fled  ont  Qt  the  pn^er^  now  In  the  bands  of 
the  conrt  nie  state  was  not  brongbt  lirto 
court  by  any  process.  It  came  in  Tolantarily. 
by  Itself,  as  plaintiff  seeking  the  asidstance 
of  the'Gonrt  for  the  recovery  of  a  Judgment 
against  tbe  surety  company.  By  so  doing  it 
snbailtted  to  tbe  Jurisdiction  of  tbe  court, 
and  cannot  In  ime  br«itb  ask  the  court  for  its 
assistance  In  recoTerlng  a  Judgment  against 
a  sor^  company,  end  In  the  next  breath 
deny  to  the  court  the  right  to  protect  Its  of- 
ficers in  that  proceeding  and  to  administer 
Justice  fairly  and  tuuustly  in  that  case. 

The  state  has  accepted  tbe  services  of  ap- 
pellant The  record  shows  that  be  served  the 
state  falthfnily  and  well,  and  no  suffltdent 
reason  Is  shown  why  the  state  Should  attranpt 
to  evade  its  liability  to  pay  for  his  services. 
Can  any  good  reason  be  offered  why  the 
state  In  this  matter  should  be  unaffected  by 
considerations  of  morality  and  right  which 
ordinarily  bind  tbe  consdenoe?  Tbe  observ- 
ance of  honesty  and  fair-dealing  on  the  part 
of  tbe  state  becomes  of  higher  Importance — 
of  higher  Importance  to  the  state — than  tbe 
money  involred  In  this  case.  It  was  said  In 
Woodruff  V.  Trappall,  10  How.  207, 13  L.  Ed. 
3S3,  that: 

"We  nsturall;  look  to  the  action  qf  a  sov- 
ereign state,  to  be  characterized  by  a  more 
scrupulous  regard  to  justice,  and  a  higher 
morality,  than  belong  to  the  ordinary  traneac- 
tioas  of  individuals." 

Is  there  any  Justice  or  morality  In  tbe 
state's  attempting  to  avoid  the  payment  of 
Just  compensation  for  services  that  It  con- 
tracted for  and  received,  and  whicb  services 
were  of  great  value  to  the  state?  It  seems  to 
me  that  under  tbe  pleadings  In  this  case  tbe 
honor  and  good  faith  of  the  state  is  put  to 
the  test  and  no  faalr-tpUttlng  statutory  con- 
st ruction  8  should  be  made  by  the  state  to 
avoid  the  payment  of  an  obligation  where  it 
has  received  the  services. 

Section  10,  art  fi,  and  section  16.  art  4, 
of  the  state  Constitution  provide  a  process  by 
whicb  a  claimant  seeking  to  enforce  a  claim 
against  the  state  may  overcome  two  obsta- 
cles wtiidi  in  the  absence  of  those  provisions 
would  make  it  impossible  for  him  to  obtain 
any  remedy  whatever.  The  first  is  to  divert 
the  possession  of  its  personal  property  or 
money;  the  seoond,  to  brli^  the  sovereign 
within  the  Jurisdiction  of  the  court.  If  nei- 
ther of  these  obstacles  are  presented  to  a 
daimant  seeking  to  enfwoe  payment  against 
tbe  state,  how  can  it  be  reasonably  said  that 
he  must  nevertlieleas  pursue  metliods  <or  a 
procedure  tbMt  lias  no  application  whatever? 
The  board  of  examiners  may  tuar  claims 
against  the  state  in  order  that  they  may  be 
paid  out  of  the  money  In  tbe  possession  of  the 
state,  or  in  Its  treasury.  They  cannot  or- 
der »w3k  claims  paid  oat  of  money  that  nev- 
1SIP.-60 


er  was  In  the  possession  of  the  state  treaa- 
ury,  and  unless  tbe  claim  presented  to  miA 
board  la  to  be  paid  out  of  tbe  treasury,  tbe 
board  has  no  Jurisdiction  whatever,  either 
mider  tbe  Constitution  or  tb&  law,  to  pass 
upon  it  raw  board  has  Jurisdiction  of  the 
mraey  in  tbe  possession  of  the  state  in  so  fat 
as  tbe  paymoit  of  daims  against  tbe  state 
out  of  such  money  la  concerned,  bnt  it  has 
no  Joriadiction  whatever  to  pass  upon  any 
daim  which  lias  to  be  paid  out  of  funds 
which  are  witbin  tbe  excluBlve  Jurisdiction 
and  cmtiol  of  the  court  and  never  has  been 
in  the  state  treasury. 

Tbe  main  question  before  tbe  court  is  as  to 
whether  the  attorney's  fees  and  costs  of  tbe 
litigation  In  this  case  may  be  paid  out  of  the 
Judgment  obtained,  and  It  is  clear  to  me  that 
tbey  ought  to  be  so  paid,  and  ttiat  tbe  case 
should  be  remanded  to  the  district  court  to 
determine  a  reasonable  fee  to  be  paid  to  the 
appellant 

-  ■■'  -■ 

KUHNEN  V.  KUHNEN. 
(Supreme  Oourt  of  Idaho.   Dec.  14,  19160 
Dbcbu  of  DivoBoe— Vaoatioh— DivzsioH  or 

Ck>UMUNITT  PBOPEBTV-- PaoPBIETT. 
Held,  that  tbe  Judgment  of  tbe  trial  court 
refusing  to  set  aside  the  decree  of  divorce  there- 
tofore granted,  and  grantiBg  a  division  of  the 
community  property,  under  tbe  law  and  the 
facts,  must  be  affirmed. 

Appeal  from  District  Court,  Idaho  County ; 
Edgar  C.  Steele,  Judge. 

Action  by  Katerlna  Kuhnen  against  Andy 
Kuhnen  to  set  aside  a  decree  of  divorce  and 
make  a  division  of  community  property. 
From  a  Judgment  refusing  to  set  aside  the 
decree  of  divorce,  and  granting  a  division  of 
oommnnity  imt^terty,  defendant  appeals.  Af- 
firmed. 

U  Vineyard  and  B.  M.  Griffith,  both  vt 
Grangeville,  for  appellant  Fred  B.  Butler, 
of  Lewlston,  for  reqwndent 

SULLIVAN,  C.  J.  This  action  was  brought 
by  tbe  plaintiff,  Mrs.  Kuhnen,  to  set  aside  a 
decree  of  divorce  theretofore  granted  to  her 
husband,  Andy  Kuhnen,  the  defendant  and 
appellant  her^n,  and  for  a  decree  dissolving 
the  bonds  of  matrimony  between  them,  and 
for  a  partition  and  division  of  certain  com- 
munity property.  After  a  trial  the  court  re- 
fused to  set  aside  the  decree  of  divorce,  but 
did  partition  and  ouke  a  division  of  tiie  ccnn- 
mnnlty  property,  and  this  appeal  is  from  Qiat 
decree  or  Judgment. 

Several  errors  are  assigned,  but  upon  a 
careful  consideration  of  each  we  find  that 
there  Is  no  merit  In  them  or  either  of  them. 
The  Judgment  of  the  trial  court  must  thwe- 
fore  be  aflSrmed,  and  it  is  so  ordered,  with 
costs  in  favor  of  the  respondent 

BUDGB  and  MOBOAN,  JJ^  concur. 
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T.  BOLBrmD.  (No.  18668.) 

(Snpreme  Coart  of  Wuhington.   Dec.  29, 1916.) 

LaECKNY  (8=»70{8)  — iHSTBnonONS—APPLIGA- 
BIUTT  TO  ETIDENCB— ClAIH  TO  PBOFEBTT. 

In  a,  prosecution  for  larceny  as  bailee  where 
die  evidence  showed  that  defendant  was  engas- 
ed  in  the  business  chance  brokerage  business, 
that  be  B<Ad  a  business  to  the  prosecuting  wit- 
ness, stating  that  she  could  purchase  It  for 
a  certain  sum,  which  was  $3o  more  than  the 
owner  agreed  to  sell  it  for,  that  after  the  pui^ 
chase  was  made  he  induced  her  to  pay  him 
the  rent  for  the  balance  of  the  month,  it  oaTlng 
been  paid  in  advance,  and  a  commission  of  $25, 
that  defendant  kept  the  936  excess  over  the 

Erica  the  vendor  received  and  the  rent  payment, 
ut  claimed  that  the  seller  had  .agreea  to  pay 
bim  as  cnnmission  all  that  he  could  get  above 
the  net  price  and  the  rent,  defendant  was  enti- 
tled to  a  requested  instruction  on  the  law  con- 
tained in  Bern.  Code  1915,  I  2608,  which  pro- 
vides that  in  a  prosecution  for  larceny  It  sball 
be  a  anffident  defense  that  the  property  was 
appropriated  openly  and  avowedly  under  claim 
of  title  preferred  in  good  faith,  though  the  claim 
be  untenable,  the  evidence  being  sufficient  to 
take  to  the  jury  the  question  ot  dwendant's  good 
faith  in  claiming  the  right  to  the  payments. 

[Ed.  Note.— IPor  other  e— es.  see  Larceny, 
Cant  Dis.  1 185;  Dec.  Di^^^0(8)J 

D^[)artmait  2.  Appeal  trom  Saperior 
Gonit;  King  Gotmty ;  J.  T.  Btxtald,  Judge. 

A.  B.  Bolette  was  ooDvlcted  of  grand  lar- 
oeny  as  bailee,  and  be  appeals.  Beversed, 
and  new  trial  granted. 

O.  C-  Israel,  of  Seattle,  for  appellant.  Al- 
fred H.  Lundln  and  Frank  P.  Helaell,  both 
of  Seattle,  for  tbe  State. 

PABKBB,  J.  Tbe  defendant,  Bolette,  was 
cbarged  by  information  filed  In  tbe  superior 
coort  for  King  county  with  tbe  crime  o£ 
grand  larceny  In  that  be,  having  in  his  pos- 
session as  agent  and  bailee  of  Alice  Battler 
tbe  snm  of  $40.80  in  money  belonging  to  her, 
did  fdoniously  withhold  and  appropriate  tbe 
same  to  hlh  own  use  with  intent  to  deprive 
ber  thereof,  In  violation  of  tbe  provisions  of 
section  2601,  Bern.  Code  1016,  reading  as 
follows: 

"Kvery  pers<m  who,  with  intent  to  deprive 
or  defraud  the  owner  thereof—  *  •  ♦  (3) 
Having  any  property  in  his  posscssiMi,  custody 
or  contnd,  as  bailee,  factor,  pledgee,  servant, 
attorney,  agent,  employ^,  trustee,  *  *  * 
lAiall  secrete,  withhold  or  appropriate  the  same 
to  his  own  use  or  to  the  use  of  any  person  oth- 
er than  the  true  owner  or  person  entitled  there- 
to; *  *  *  steals  such  pr^wrty  and  shall  be 
guilty  of  larceny." 

His  trial  in  the  superior  court  resulted  in 
a  verdict  of  guilty.  Judgment  was  rendered 
thereon  sentencing  him  to  a  term  of  not  less 
than  2  nor  more  than  15  yearsi  from  which 
be  has  appealed  to  this  court 

The  only  contention  here  made  in  appel- 
lant's behalf  Is  that  tbe  trial  court  erred  to 
bis  prejudice  In  refusing  to  give  to  tbe  jury 
the  following  requested  InstmctiMi: 

"The  laws  of  the  state  of  Washington  pro- 
vide that  in  any  prosecution  for  larceny,  it  soall 
be  a  sufficient  defense  that  the  property  was 
appropriated  (^lenly  and   avowedly  under  a 


claim  of  title  preferred  la  good  fidth,  even 
though  the  claim  is  untenable.  TherenH^  if 
you  find  from  the  evidence  that  the  defendant 
withheld  or  aiwropriated  to  his  own  use  the 
property  or  money  described  in  the  information, 
that  he  did  so  raenly  and  avowedly  under  a 
claim  of  title  pruerred  in  good  faith,  that  is. 
honestly,  believing  that  he  waa  Imlly  entiUed 
to  it  as  his  own,  then  your  verdict  should  be 
not  guil^." 

It  is  argued  that  In  view  of  appeHanVa 
claimed  good  faith  and  honest  belief  that  be 
was  legally  entitled  to  the  money  he  was 
diarged  vrith  appropriating,  he  was  ^titled 
to  hare  this  requested  Instruction  given  to 
tbe  jury  to  tbe  end  that  tbe  jnrr  might  be 
advised  as  to  the  law  touching  the  qaestion 
of  his  good  faith  as  provided  by  seeOoa 
2608,  Bern.  Code  191S,  which  reads: 

"In  any  prosecution  for  larceny  it  shall  be 
a  sufficient  defense  that  the  property  was  ap> 
propriated  openly  and  avowedly  under  a  claim 
of  title  preferred  in  good  faith,  even  though  the 
claim  be  untenable."^ 

At  the  time  of  the  alleged  commission  of 
tbe  ofTense  appellant  was  engaged  in  what 
he  terms  the  "business  chance  brokerage 
business,"  and  which  be  describes  as  "sell- 
lug  of  businesses  that  different  people  list 
with  us  for  sale."  He  testified  as  to  the 
manner  of  procuring  commission  or  oompen* 
sation  for  such  services  as  follows: 

"They  [tbe  owners]  gaierally  add  a  commis- 
sion onto  the  price  that  they  want ;  they  say 
they  will  take  so  much  net  to  themselvei^  and 
whatever  we  make  over  we  can  keep." 

A  day  or  two  prior  to  the  alleged  commis- 
sion of  tbe  offense  Mrs.  Buttler,  tbe  prose- 
cuting witness,  went  to  appellant's  office 
where  considerable  talk  was  Indulged  in  be- 
tween her  and  appellant  relative  to  ber  de- 
sire to  purchase  a  dgar  stand.  She  then 
made  known  to  hlan  that  she  desired  to  In- 
vest not  to  exceed  $500  in  such  a  business. 
At  that  time  be  did  not  have  in  mind  any 
particular  cigar  6tand  that  he  regarded  as 
one  she  would  be  likely  to  purchase,  so  they 
agreed  that  she  should  come  back  tbe  next 
day  when  something  more  definite  might  be 
proposed.  In  tbe  meantime  he  procured  to 
be  listed  with  himself  for  sale  a  dgar  stand 
at  a  net  price  of  $490  to  tbe  owner.  Upon 
her  return  to  appellanf  s  office  the  f<dlowlng 
day  she  was  told  of  this  cigar  stand  and  waa 
informed  that  she  could  probably  buy  it  for 
$525,  appellant  having  in  mind  the  earning 
of  his  commission  or  compensation  in  stat- 
ing this  price  to  her.  Finally,  after  some 
considerable  protestation  upon  ber  part  that 
she  did  not  want  to  invest  that  much  and 
after  appellant  had  taken  her  to  see  the 
property,  a  preliminary  contract  of  purchase 
was' signed  by  her,  she  paying  $50  down  there- 
on and  agreeing  to  pay  the  balance  upcoi  final 
consummation  of  the  deal  and  transfer 
of  good  title  to  ber.  Soon  thereafter  the  ti- 
tle was  transferred  to  her  by  bill  of  sale  in 
pursuance  of  the  preliminary  contract,  when 
she  paid  the  balance  of  tlie  purdiase  price 
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and  In  addtttoo  tliereto  paM  which  ap- 
pellant  bifonned  ber  was  tlie  amount  of  the 
rent  of  tbe  place  for  ttie  balance  of  tbe  en- 
suing month ;  tbe  rent  for  tbe  montii  having 
been  paid  In  advancOk  We  shall  assume  foi 
argmneot's  sake  that  these  payments  were 
all  made  by  Mrs.  Bnttler  to  appellant  and 
that  he  thereafter  settled  with  tbe  owners. 
At  the  time  <tf  thus  dosing  tbe  deal  i^ipel- 
lontseanlngtobeof  theopinioD  that  he  was 
not  making  as  mnch  out  <tf  It  as  he  should, 
said  to  Mrs.  Buttlw: 

"I  am  not  making  e&oagh  commlssioii  oat  of 
this  deal;  will  you  give  me  ¥25  more  for  my 
commiasion?   It  Is  opti<nial  with  you  whether 

ra  want  to  do  it,  if  yon  don't,  don't.  I  think 
ought  to  bate  it  because  I  am  not  making 
enough." 

After  some  hesitation  she  paid  him  $26, 
though  at  that  time  she  did  not  know  how 
much  he  was  getting  out  of  the  purchase 
price  She  had  paid.  Up  to  that  time  no  con- 
versation bad  passed  between  appellant  and 
Mrs.  Bnttler  touching  his  commlBsloD,  and 
apparently  she  had  no  thonc^t  up  to  that 
time  of  paying  any  commission.  It  was  at 
that  time  that  he  induced  her  to  pay  the  g6.- 
85  on  account  of  the  rent  which  had  been 
paid  in  adTance  and  to  which  extent  she 
would  be  benefited  as  the  tenant  o£  the  place 
for  the  remainder  of  the  month.  So  appel- 
lant thus  got  the  $35  excess  upon  the  por- 
chase  price  Mrs.  Bnttler  paid  above  tbe  own- 
ers' net  price,  and  also  the  $6.86  paid  by  her 
on  account  of  the  rent.  Appellant  says  that 
the  owners  had  agreed  with  liim  that  he 
should  not  only  have  the  excess  that  he 
would  get  over  their  net  price  of  $4dO,  bat 
should  also  have  whatever  amount  he  collect- 
ed from  the  purchaser  on  account  of  rent 
which  would  accrue  to  the  beueflt  of  the  pur- 
chaser after  a  sale  on  account  of  the  whole 
mouth's  rent  having- been  paid  in  advance. 
There  was  given  upon  the  trial  a  large 
amount  of  testimony  tending  to  show  that 
appellant  had  misrepresented  to  Mrs.  Bnttler 
the  value  of  tlie  property  and  the  net  price 
the  owners  were  to  receive  for  it.  all  of 
which,  however,  was  denied  by  appellant. 
There  was  also  considerable  evidence  point- 
ing to  tbe  existence  of  the  relation  of  prin- 
c^ial  and  agent  between  appellant  and  Mrs. 
Bnttler,  from  which  it  might  well  he  argued 
that  such  relation  did  exist  from  the  begtn- 
nlng  of  the  negotiations.  He  testifled,  how- 
ever, positively  that  be  was  not  tier  agent  at 
any  time.  While  this,  of  course,  was  a  con- 
clusion to  be  drawn  from  the  facts,  it  In  any 
event  tended  to  show  his  belief  as  to  his  legal 
relation  with  her  and  has  a  bearing  upon 
the  question  of  his  good  faith  touching  bis 
right  to  the  money  appropriated.  Tlie  argu- 
ment of  tbe  prosecuting  attorney  deals  at 
considerable  length  with  the  facts  and  dr- 
cumstancea  disclosed  by  the  evidence  point- 
ing to  appellant's  guilt,  which  argument  it 
seems  to  us  deals  more  with  the  question  of 


appdlant's  gnllt  than  wlOi  the  question  ot 
bis  b^ng  entitled  to  have  tbls  Instruction 
given  to  the  Jury.  However,  it  is  aongbt  to 
draw  the  conclusion  Qierefirom  that  the  re- 
quested Instruction  has  no  application  to  the 
facts  and  hence  that  Its  refusal  was  not  prej- 
udicial error.  We  are,  however,  not  here 
concerned  with  the  question  of  ^lellant's 
guilt  or  Innocence.  ISuit  was  for  tlie  jury  to 
dedde.  We  are  only  concerned  with  the 
qnestUm  of  whether  or  not  he  was  entitled 
under  tbe  theory  ot  bis  defense  to  have  the 
Jury  instructed  as  requested.  Now  it  seems 
to  us  that  to  hold  that  the  defendant  was  not 
entitled  to  tills  requested  instmctlon  would 
be  in  effect  to  hold  as  a  matter  of  law  that 
his  defense  of  good  faith  was  wholly  un- 
founded. It  may  be  that  looking  at  tbe  evi- 
denoe  as  a  whole  such  would  be  the  fair  con- 
dnsion  of  fact  which  the  Jury  ml^^t  be  war^ 
ranted  In  drawing,  but  ttiat  Is  quite  a  dif- 
ferent matter  from  the  court  In  efEed:  so  de- 
claring as  a  matter  of  law  by  Its  refusal  to 
give  this  Instruction.  Looking  at  the  evi- 
dence as  a  whole  we  cannot  escape  the  con- 
clusion Uiat  q;)p^nrs  theory  of  defense, 
that  is,  tliat  "the  property  ms  appropriated 
openly  and  avowedly  under  a  claim  of  title 
prefwred  In  good  fftlth,"  has  saffldent  sup- 
port In  the  evidence  to  call  for  the  submis- 
sion of  appellant's  daim  In  that  retard  to  tbe 
jury.  It  is  conceded  that  the  requested  in- 
struction fairly  states  the  law  as  provided  In 
section  26(B,  Rem.  Code  1816,  above  quoted. 
It  is  not  argued,  and  we  think  it  could  not 
be  successfully  argued,  that  the  law  as  de- 
fined by  that  section  was  givoi  to  the  Jniy 
In  any  of  the  Instructions  given  by  the  court 
It  is  easy  to  see  that  the  jury  nOght  bave 
found  in  ai^ellanf s  favor  had  It  been  in- 
structed as  requested. 

The  Judgment  is  reversed,  tbe  appellant  Is 
granted  a  new  trial,  and  the  cause  remand- 
ed for  further  proceedings. 

MOUNT  and  HOLGOMB,  JJ^  concor. 


WBNDLER  v.  WOODWARD  et  aL 
(No.  18802.) 
(Supreoie  Court  of  Washington.  Dec.  26, 1910.) 

1.  EOCEOUTOBS  AND  ADUINISTBATOBS  •&=»130<S9 

—Action  by  Executob, 
Although  title  to  land  vests  in  heirs  imme- 
diately on  their  ancestor's  death,  the  administra- 
tor has  tbe  right  of  posMssion  and  tbe  concom- 
itant right  to  recover  possession  for  the  estate, 
including  the  right  to  any  and  all  auxiliary  and 
immediate  and  permanent  equitable  relief, 

[Ed.  Note.— For  other  eaaes,  see  Executors 
and  Administretors,  Cent  Dig.  H  S36>  68&-640 ; 
Dec.  Dig.  <&=>130(2).] 

2.  Lamdlobd  and  Tenant  $=>133(3)— Injxjno- 
TLon— Ihteoferencb  with  Riohts  in  Laiio. 

Either  tbe  owner  of  land  or  the  tenant  may 
enjoin  Interference  therewith. 

[£<d.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  8f  467-408;  Dec.  £Ug.  «s» 
133{3).l 
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8.  Watbbb  and  Water  Coubsbs  «»154(1)— 

EASEfttXIITS—ABANDONlfBNT. 

Whether  an  easemeDt  or  right  of  way  for  ir- 
rigation ditch  is  abandoned  is  a  gaestion  of  fact 
and  intent. 

WEd.  NotA— For  other  cases,  see  Waters  and 
Bter  CourBes,  Cent.  Dig,  M  167-171, 173. 174 ; 
Dec  Dig.  i8=ai54(l).] 

4.  Appeal  and  Ebrob  «=»1010(1)— Rivibw— 
Finding  of  GouBiv-QnEacEON  of  Fact. 
In  an  action  to  establish  water  rights,  where 
ttie  evidence  does  not  preponderate  either  way 
on  the  gueBtion  whether  plaintiff's  ditch  was 
changed  with  or  without  permlBsian,  the  deci- 
sion of  the  conrt  will  not  be  overturned  on  ap- 
ppal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8979-3^ ;  Dec.  Dig.  «=s> 
1610a).l 

6.  Easeiocnts  9=s>61(0)—PBE8CBiFnoN— Bub- 
den  or  Pboof. 

Where  claimant  shows  an  open,  visible,  con- 
tinuous, and  unmolested  use  of  land  for  the  stat- 
utory period  for  adverse  possessioQ,  such  use  will 
be  presumed  to  be  under  a  claim  of  right,  and 
the  owner  of  the  servient  estate  has  the  burden 
of  r^utting  thia  presumption  by  showing  the 
use  was  permissire,  in  order  to  avoid  the  ac- 
qnisition  of  an  easement  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Gent.  Dig.  S  143;  Dec  Dig.  4=361(8).] 

6.  Easements  <Ss»6— Prescbiption— Continu- 
iTT  OF  Use. 

Immaterial  changes  or  variations  in  the  use 
of  an  easement  do  not  destroy  its  identity,  as 
regards  the  acquisition  of  prescriptive  title  by 
such  use. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  H  14,  IS,  27-83;  Dec.  Dig.  ^»6.] 

7.  Watbbs  and  Wateb  Coubsbs  43»2$— Af- 
pbofbiation. 

Under  Federal  statute  (U.  S.  Comp.  SL  1918, 
S  4647)  before  there  can  be  any  title  to  a  right 
of  way  for  irrigation  ditch  across  open  and 
unappropriated  public  land,  a  definite  quantity 
of  water  must  have  been  appropriated  and  ac- 
quired lawfully. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  17;  Dec.  Dig.  «g=» 
26.] 

8.  Watbbs  and  Watbb  ComsES  «=326— Un- 
afpboprzatbd  Pubxjo  Lands. 

That  land  was  vacant  and  unoccupied  is 
some  evidence  that  it  was  unappropriated  fn  the 
absence  of  evidence  to  the  contrary. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S  17 ;  Dec.  Dig.  <S=> 
26.] 

9.  Waters  and  Wateb  Ooubseb  «=s»33— Ap- 

PBOPBZATION— BDBDBN  OF  PbOOF. 
When  his  title  Is  questioned  the  bnrdea  of 
proof  is  upon  the  appropriator  to  show  that  at 
the  time  of  his  appropriation  the  land  on  which 
the  water  was  appropriated  was  vacant  and 
unappropriated. 

[Ed.  Note.— For  other  cases,  see  Waters  snd 
Water  Courses,  Cent  Dig.  {}  23-26;  Dec.  Dig. 
«s>33.) 

10.  Watebs  and  Watbb  Ooubsbs  4=»162(11)— 
Appbopbiation— AonoN  to  Pbotbot  Rzoros 
—Relief  Awabded. 

In  action  to  establish  title  to  200  cubic 
inches  of  water  per  second  and  for  injunction 
against  interference  by  defendants,  where  it  ap- 

§ eared  that  there  were  about  1,600  cubic  inches 
owing  across  defendants*  lands  to  plaintififs, 
defendants  would  not  be  enjoined  from  interfer- 
ing with  the  entire  flow,  but  the  injunction 
would  be  limited  to  inhibit  interference  with 


200  cubic  inches,  without  IntwfeFbu  wltb  do- 
fendants'  beneficial  use  of  the  temunder. 

[Ed.  Note.— For  other  cases,  see  Wten  and 
Water  Courses.  Gent  Dig.  |  IW;  Dee:  Dig. 
^152(11).]  ■  I 

Department  2..  Appeal  from  Siqierlor 
Conrt,  BtoTens  Oonnty;  H.  Jat&soiu 
Jndgo. 

Suit  by  A.  J.  Wendler,  as  administrator, 
against  Everett  Woodward  and  others.  From 
decree  for  plaintiff,  defepdants  aiveaL 
Modified  and  afflm^. 

Hlbschman,  Dill  &  White,  of  Spokane,  and 
Albert  Kulzer,  of  Chewalah,  for  appellants. 
L.  a  Jeaa^Db,  of  OolTllle,  for  rewondoiL 

HOXX)OMB,  J.  Issue  was  joined  in  this 
caose  by  admissions  and  denial^  by  the  an- 
swers of  the  several  defendants  to  the  amend- 
ed complaint  of  respondent  aileging  suf- 
ficient facts  and  praying  that  be  be  decreed 
title,  to  the  extent  of  206  cubic  Inches  of  wa- 
ter per  second  of  time,  of  the  waters  flowing 
In  a  Domtavlgable  stream  called  Cottonwood 
creelc,  by  right  of  prior  appr<q>riatlon  there- 
of, and  the  title  and  right  to  the  ditch  or 
waterway  through  which  be  had  conveyed 
the  water  from  the  place  of  diversion  upon 
the  lands  now  owned  and  occupied  by  some 
of  the  defendants,  and  over,  upon,  and  across 
the  lands  now  owned  by  others  of  the  do- 
fendants  to  the  lands  now  owned  by  the  es- 
tate and  heirs  of  respondent's  intestate,  and 
for  temporary  and  permanent  injunctive  re- 
lief. After  a  trial  of  the  facts  by  the  court, 
decree  was  entered  in  conformity  with  the 
prayer  of  the  amraded  complaint 

1.  The  first  queatlw  to  be  determined  is 
raised  by  appellants'  d^nrrer  to  the  amend- 
ed complaint,  which  was  oTonuled:  (1)  That 
the  plaintlfF  has  no  legal  capacity  to  sue; 

(2)  that  there  Is  a  defect  of  parties  plaintiff ; 

(3)  that  the  complaint  ia  insufficient  in  facts. 
The  first  two  grounds  are  urged  reljrlng  upon 
the  statute  (Rem.  &  Bal.  Code,  fii  1341-1366). 
vesting  title  to  real  estate  and  hereditaments 
In  the  belrs  Immediately  tqKm  fin  death  of 
the  ancestor. 

[1. 2]  While  It  is  true  that  the  heirs  talce 
title  immediately,  the  administrator  has  the 
right  of  iwssession  find  the  concomitant 
right  to  recover  possession  for  the  estate. 
Olbaon  v.  Slater,  42  Wash.  847,  84  Pac.  648; 
Smith  T.  StUes,  68  Wash.  846,  128  Pac.  44S. 
This  would  include  the  li^t  to  any  and  aU 
aJuxUlar?  and  Immediate  and  permanent 
equitable  relief.  The  claim  that  in  any 
event,  the  lands  of  the  estate  of  Wendler  be- 
ing under  a  lease  for  years,  the  lessee  only 
could  enjoin  Interference  wltb  any  of  fala 
demised  possessory  rights.  Is  also  untenable. 
Crook  T.  Hewitt,  4  Wash.  749,  31  Pac;  28, 
does  not  limit  the  right  to  sncta  remedy  to 
the  leasee  only,  but  holds  that  ^ther  the 
owner  or  the  tenant  could  enjoin  sudi  Inter- 
ference.   Jones,  lAndlwd  A  Tenant  I  644; 
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24  Cyc.  900.    The  demurrer  vas  property 

OTerniled. 

2.  It  la  aaaerted  upon  the  facts  that  no  le- 
list  aboQld  be  granted  against  appellants. 
In  order  to  understand  the  matter  a  brief 
statement  is  necessary. 

In  1886  or  1887  one  Stephen  H.  Champ, 
having  previously  made  settlement  npon  the 
northwest  auartu  of  section  7,  township  31 
north,  range  41  east,  W.  SL,  in  Stevens  coun- 
ty, commenced  the  -coratmctlon  ol  an  Irriga- 
tion dltdi  fnnn  Cottrawood  creek.  On  Jane 
1,  1887.  he  located  200  inches  of  water  of 
Cottonwood  creek  1^  posting  at  the  point  of 
diveraloD  his  nottoe  oC  amrnvrifltlon,  and  on 
June  3,  1887.  be  recorded  his  appropriation 
notice  In  the  office  of  the  coonty  auditor. 
The  intake  and  place  of  dlversitm  ot  the  wa- 
ter was  located  on  the  south  bank  of  the 
creek  in  the  northwest  quarter  of  the  north- 
west quarter  of  section  S,  township  31  north, 
range  41  east,  W.  H.,  In  Stevens  county,  and 
was  constructed  thence  In  a  westerly  and 
southwesterly  direction  over  and  across  a 
portion  of  the  40  In  which  the  water  was  di- 
verted, and  across  the  northeast  quarter  of 
the  northeast  quarter  and  the  northwest 
quarter  of  the  northeast  quarter  of  section 
7,  and  thence  to  the  northwest  quarter  of 
section  7,  which  had  been  settled  upon  and 
claimed  by  Champ.  At  the  time  of  his  ap- 
propriation and  diversion  of  the  water  the 
northwest  quarter  of  section  8,  In  which  the 
appropriation  was  made,  was  vacant,  open, 
unsettled,  and  apparently  unappropriated 
government  domain.  These  lands  were  with- 
in the  land  grant  of  the  United  States  to  the 
Northern  Padflc  Railroad  Company,  but  the 
land  in  the  odd-nnmbered  section  7  settled 
on  by  Champ — the  northwest  quarter— pass- 
ed to  him  from  the  government,  and  never 
passed  to  the  Northern  Pacific  Railroad  Com- 
pany. The  other  lands  In  section  7  across 
which  his  Irrigation  ditch  was  built  after- 
wards passed  to  the  Northern  Pacific  Rail- 
road Company.  In  1880  Champ  sold  his  land 
to  another,  and  it  was  afterwards  transfer- 
red to  another,  who  In  1901  scdd  and  trans- 
ferred it  to  Oustav  Wendler,  respondent's 
intestate.  In  1880  or  1887,  the  exact. date 
being  uncertain,  the  ditch  had  been  con- 
structed and  water  was  flowing  through  it 
from  the  place  of  intake  to  the  Champ  land. 
In  1885  the  ditch  was  still  in  use.  and  the 
water  flowing  in  it  was  used  by  Champ  for 
Irrigation  and  housetiold  purposes  and  for 
watering  stock.  It  was  so  used  as  long  as 
Champ  lived  on  the  place,  until  1880.  From 
the  time  the  Wendlers  occupied  the  place  in 
tool  until  the  fall  of  1013  they  used  the  wa- 
ter flowing  in  the  irrigation  ditch  for  the 
same  purpoees  as  those  above  mentioned,  ex- 
cept <aie  year,  1011,  when  they,  with  the  con- 
sent of  0ie  owners  of  the  land  where  aito- 
ated,  turned  the  dltt^  farther  aouth  in  saw- 
mill purposes.  The  ditch  as  conetrncted  tir 
Champ  and  as  used  by  the  subsequent  par- 


chasers  of  the  land  was  18  to  20  inches  in 
width  and  probaUy  •  or  8  Indies  in  depth, 
and  the  exa<^  emonnt  of  water  flowing 
through  It  was  never  measured  during  the 
time  they  used  it  They  lued  it  to  Irrigate 
somewhere  between  6  and  10  acres,  though  it 
was  possible  to  irrigate  abont  20  aoes  more. 
During  the  12  or  13  years  th^  Champ  occu- 
pied the  land  for  whldi  the  water  was  ap* 
proprlated  no  objectltm  seems  to  have  been 
made  by  any  of  the  present  defendants  or 
their  predecessors  In  interest  to  his  use  ot 
the  water  flowing  In  Qie  ditch  and  to  his 
i^gbt  to  the  waterway,  and  none  seems  to 
have  been  made  as  against  Champ's  succes- 
sors to  the  same  use  and  enjoyment,  until 
about  July,  1913,  when  appellants  construct- 
ed a  dam  and  irrigathm  ditch  and  prevent- 
ed water  from  flowing  down  to  the  Wendler 
land. 

Five  propositlcms  are  advanced  by  appel- 
lants Why  no  relief  should  be  granted  the  re- 
spondent: (1)  That  Champ  had  no  title  to  any 
right  ct  way  for  a  ditch  by  a(q;>ropriatlon ; 
(2)  that  the  heirs  of  Wendler  had  no  title  to 
any  dltdi  by  adverse  possession ;  0)  that  the 
old  ditch  was  abandoned;  (4)  that  changes 
were  made  wltboat  permls^on ;  09  that  no 
rl^ts  had  been  proved  in  the  water  and 
there  can  be  none  in  the  ditch. 

(S,  4]  The  third  and  fonrOi  propositions 
are  easily  disposed  of,  being  simply  questions 
of  tact  upon  which  there  was  some  conflict 
of  evidence;  the  conrt  flndlng  in  ftvor  of 
respondent  npon  competent  evidence.  Wheth- 
er the  old  ditfA  was  abandoned  i»  purely  a 
question  of  fact  and  intent.  Porter  v.  Inter- 
national Bridge  Co.,  200  N.  T.  234,  03  N.  E. 
716.  21  Ann.  Cas.  684.  It  is  true  changes 
were  made  in  the  original  line  ot  the  ditch, 
bnt  it  ai^Mars  tiiat  these  were  made  with 
permission.  It  is  claimed  by  appellants  that 
the  permission  was  given  conditionally  and 
with  qoaliflcations,  and  respondent  to  the 
contrary.  It  was  a  question  of  ftict,  how- 
ever, and  the  court  decided  that  question  in 
favor  of  respondent.  TbA  evidence  not  pre- 
ponderating the  ottier  way,  we  will  not  over- 
turn it. 

[6, 6}'The  first  proposition,  that  Champ  had 
no  title  to  any  ri^t  of  way  for  a  ditch  by 
appropriation,  was  d^>endent  npon  the  fact 
of  whettier  or  not  the  land  over  wbitdi  the 
dltdi  extended  was  at  the  time  of  its  ap- 
propriation vacant  and  unappropriated  pub- 
lic land.  The  land  in  section  7,  other  than 
that  acquired  by  him,  was  not.  It  had  been 
appropriated  for  railroad  purposes  to  the 
Northern  Padflc  Railroad,  although  It  had 
not  been  perfected  in  the  Northern  Pacific  by 
the  filing  of  its  map  of  definite  location.  It 
was,  however,  appropriated.  As  to  that  land 
the  claim  of  the  respondent  is  that  the  es- 
tate of  Wendler  has  title  by  adverse  posses- 
sion. 

"The  prevailing  role  is  that,  where  the  claim- 
ant bss  shown  an  open,  viiAble,  continuous,  and 
nnmolflsted  ass  of  land  for  tht  period  of  time  saf- 
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Sclent  to  aCQuire  title  hy  adverse  possession,  the 
use  will  b«  presumed  to  be  under  a  claim  of 
right,  80  as  to  place  upon  the  owner  at  tbe 
servient  estate,  in  order  to  avoid  the  acquisition 
of  an  easement  prescription,  the  burden  of 
rebutting  this  presumption  by  sbowing:  that  the 
use  was  permissive."  9  B.  G.  L.  781 ;  Lechman 
V.  Mills,  46  Wash.  624.  91  Pac.  11,  13  U  R.  .A. 
(N.  S.)  990,  13  Ann.  Cas.  923. 

Immaterial  changes  or  variations  la  thie 
use  of  the  easement  do  not  destroy  its  identi- 
ty. 9  R.  C.  L.  776. 

We  think  that,  under  the  facts  in  this  case, 
there  being  nothing  in  the  record  to  rebut  the 
presumption  of  tbe  continuous  and  uninter- 
rupted, actual  and  open  possession  of  the  wa- 
terway by  Champ  and  his  successors  In  in- 
terest across  the  lands  in  section  7  owned  by 
some  of  the  appellants  for  more  than  the 
requisite  statutory  period,  title  by  adverse 
possession  was  established. 

[7-1]  Aa  to  the  land  In  section  8,  which, 
for  all  that  appears  to  the  contrary,  was  open 
and  unappropriated  public  land,  before  there 
could  be  any  title  to  the  right  of  way  across 
that  land,  it  was  necessary  to  appropriate 
lawfully  and  to  acquire  a  doflulte  quantity 
of  water.  That  right  of  way  was  acquired, 
If  at  all,  by  apprc^riation.  7  Fed.  Stats.  Ann. 
1091  (U.  S.  Comp.  St.  1913,  {  4647).  As  the 
court  IkIow  aptly  observed,  the  evidence  is 
very  meager  that  the  land  in  section  8,  where 
the  water  was  appropriated,  was  unappropri- 
ated. The  only  evidence  there  was  in  any 
way.  bearing  on  that  matter  was  that  of  a 
witness,  then  the  sheriff  of  Stevens  county, 
who  was  acquainted  with  the  land  and  the 
entire  surroundings.  He  said  that  at  that 
time  there  was  no  person  living  either  on 
section  8  or  on  section  7;  that  in  fact  Mr. 
Champ  had  not  yet  got  his  buildings  up  on 
section  7,  but  was  living  temporarily  with 
one  Yenter  on  section  6  to  the  north,  while 
he  was  improving  his  ditch  and  putting  up 
bis  buildings;  that  there  was  no  one  in  the 
neighborhood  at  that  time.  The  fact  that  the 
land  was  vacant  and  ouoccupied  is  some  evi- 
dence that  it  was  unappropriated.  In  the  ab- 
sence of  evidence  to  the  contrary.  While  the 
burden  of  proof  is  upon  tbe  appropriator, 
when  his  title  Is  questioned,  to  show  that  at 
the  time  of  his  appropriation  tbe  land  on 
which  the  water  was  appropriated  was  va- 
cant and  unappropriated,  we  know  as  a  mat- 
ter of  fact  that  lack  of  Improvement  and  set- 
tlement upou  land  within  the  public  domain 
Is  some  evidence  that  It  Is  unappropriated. 
There  was  no  controverting  evidence  or  in- 
ference that  It  was  appropriated  when  Cbamp 
made  his  appropriation  of  the  water  thereon. 
Champ  made  prior  paper  appropriation,  end, 
as  the  evidence  shows,  followed  It  up  diligent- 
ly by  making  actual,  benefldal  use  of  the 
water  prior  to  any  other  user  or  appropriator 
to  the  extent,  as  tbe  evidence  tenia  to  show, 
of  at  least  200  cnblc  Inches  per  second.  He 
therefore  under  tbe  federal  statute  supra, 
aoauired  title  by  ^wnvriatlon  to  the  water 
and  to  the  right  of  way  from  the  point  of 


dlrerslon  through  the  nnoccDpled  and  unap- 
propriated public  land.  TUs  title  was  ood* 
firmed  to  blm  the  terms  of  the  federal 
statate  above  dted.  Q3da  determination  dis- 
poses of  the  flrat,  second,  and  fifth  ptapoA- 
Uooa  advimced  by  aM>eUaiit8. 

[11]  A  furttacff  qnestttm  raised  by  appel- 
lants In  tb^r  Inief,  bat  seemingly  not  raised 
by  them  In  tbe  pleadings.  Is  that  tbe  decree 
of  the  lower  court  is  IneqnltaMe  because  it 
does  not  p«mlt  the  owner  oi  the  servient  es- 
tate to  use  the  easement  for  tbe  dltdi  so  Ion; 
as  long  as  that  use  does  not  interfere  with  tbe 
use  by  tbe  owner  of  the  domtauuit  estate^  Tt» 
appellants  amtented  themsdves  in  their 
pleadings  with  denials  of  all  the  matwlal 
allegations  of  the  complaint  going  to  afford 
the  remedy  prayed  by  tbe  respondent  Tbej 
doded  the  ownership  of  tho  water  and  ct 
the  ditch  and  ot  all  the  otiier  matwlal  al- 
legations. It  vpears  from  the  evldenca  In 
the  case  that  tbere  were  about  1,500  cable 
Inches  of  water  per  second  of  time,  by  actual 
measurement,  flowing  across  the  lands  of 
appellants  in  1913  when  they  restored  the 
water  to  tbe  Irrigation  ditch  and  cleaned  oot 
and  repaired  the  ditch.  JElespondent  only 
claims  the  right  to  approximately  200  cuUc 
inches  of  water,  which  Is  about  one-tenth  of 
a  cubic  foot  per  second  of  time.  This  It 
seems,  under  their  pleadings  and  under  what 
seemed  vague  and  Indefinite  evldoice  as  to 
the  precise  amount  of  water  they  used  con- 
tinuously, Is  ail  that  they  can  be  awarded. 
While  the  pleadings  of  appellants  were  not 
so  framed,  respondent  brought  himself  with- 
in the  domain  of  equity  to  receive  and  to  do 
only  what  equity  awards.  This  Is  a  case 
for  the  measuring  of  equitlea  The  decree 
is  too  narrow  in  favor  of  respondent,  or  not 
sufitclentiy  explicit.  We  think  It  inequitable 
to  allow  respondent  to  recover  not  only  the 
easement  of  tbe  waterway,  bnt  the  entire 
amount  of  water  flowing  In  the  ditch,  by  rea- 
son of  tbe  injunction  against  appellants  from 
interfering  with  tbe  flow  In  the  diti^  in  any 
way  not  even  to  carry  the  remaining  water  to 
and  for  the  use  of  their  own  land.  He,  or 
the  estate  represented,  not  only  would  thus 
perpetually  have  the  200  coUc  inches  adjudg- 
ed to  belong  to  him,  but  would  seem  to  pre- 
vent the  t>eneflclal  use  of  the  remaining 
water,  allowlog  its  nonuae  or  waste,  wtilch  la 
contrary  to  public  policy.  Tbe  decree  should 
be  explicit  that  the  respondent  is  entitled  to 
the  200  cubic  Inches  appropriated  and  used 
and  to  take  it  from  Cottonwood  creek  at  the 
established  ptAnt  of  diversion,  and  to  the 
easement  of  the  waterway  as  acquired  by 
occupation  and  prescription  from  the  point 
of  diversion  to  tbe  place  of  use  on  the  Wend- 
ler  lands,  to  convey  the  200  caMc  indies, 
approximately,  of  water  per  eenrnd  of  time, 
and  free  from  interruption,  obstmctlon,  or 
lnterfer«ice  therewith  by  appellants  or  any 
of  them;  that  tbe  mnalnder  ot  the  1,500 
cuUfi  indM  of  water,  approximately,  what> 
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ever  It  may  be,  not  otherwise  appn^rlated, 
may  be  divided  and  separated  at  the  Intake 
or  point  of  diversion  of  tbe  reaiiondent's  and 
taken  thence  by  tlielr  own  ditches  to  and  upon 
the  lands  of  appeUants  for  their  beneficial 
ose. 

The  decree  Is  modified  accordlntly  for  pre- 
cision and  certainty^  and  In  all  other  respects 
jiffinuedi 

MORRIS,  0.  and  PARKlfiR  and  Bf  AIN. 
JJ„  ooncor. 


BIBL  et  bL  v.  TOLSMA.   (No.  1S690.) 

(Supreme  Coort  of  Washington,    Dee.  29, 
1916.) 

1.  FBAxn)  «s»66(l}  — iNBTBncnoNS— Busnsn 

OF  PBOOF. 

In  an  action  for  false  misrepresentatlonB  aa 
to  an  automobile  sold  to  plaintiffs,  instmctions 
that  fraud  is  UAver  presumed,  but  must  be 
proved,  that  the  borden  of  proviog  it  is  on  tbe 
plaintiffa.  that  fraud  is  never  to  be  imputed 
where  the  tranaactionB  may  be  fairly  reconciled 
with  honeatr.  and  that  if  the  weight  of  evi- 
dence is  in  favor  of  that  conclusion  it  should 
always  be  adopted,  were  correct 

[Ed.  Note.— For  other  cases,  see  Frand,  Oent. 
Dig.  H  73-74;  Dea  Di«.  «s»6s(l).] 

2.  FBATTD  4Ba22(l)— RlFBESKHUTIOnB— DtJTT 
TO  InvXBTIOATB. 

When  tbe  property  sold  is  at  band  and  its 
condition  can  be  ascertained,  a  buyer  cannot 
rely  upon  opinions  and  representations  made 
by  the  seller  conceminff  it 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  II 19,  20.  22.  28;  Dec.  Dig.  «e5>22(1).] 

8.  FBATJD    «=>65{3)  — iHSTBtTOnOKB  — ST4TB- 
1CENT8  AS  TO  VALUB. 

In  an  action  for  trandolent  misrepresenta- 
tions in  the  sale  of  an  automobile,  an  Instruc- 
tion that  when  parties  are  neKoUatlng  for  the 
sale  of  property  which  there  is  an  opportuni- 
ty to  examine,  the  seller  has  a  right  to  exalt 
tbe  valne  of  his  own  property  to  tbe  highest 
point  the  purchaser's  credulity  will  bear,  and 
that  Buch  boastful  asBertions  and  exaggerated 
descriptions  are  not  fraud,  but  that  the  parties 
are  on  equal  ground  and  must  be  guided  by  their 
own  judgment  was  correct. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  U  72,  73;  Dec  Dig.  <^=»6S(3>.] 

4.  FbaOT)  «=a66(4)  — Inbtbuctionb— OPpob- 

TUNITT  TO  ASCEBTAIN  TeUIH. 

In  an  action  for  fraud  In  the  sale  of  an  au- 
tomobile, an  instruction  that  every  false  af- 
firmation does  not  amount  to  fraud,  that  if  by 
ordinary  caution  the  buyer  could  have  aaser- 
tained  the  falsity  of  the  repreaentaUons  he  ia 
not  entitled  to  a  verdict,  and  that  to  entitle 
blm  to  a  verdict  not  only  must  the  representa- 
tions complained  of  have  been  made,  but  they 
must  have  been  made  under  drcumstances  cal- 
culated to  deceive  a  person  acting  with  reason- 
able and  ordinary  prudence,  and  in  determining 
that  question  the  jury  should  consider  all  the 
circumfltaoces  under  which  the  representations 
were  made,  was  correct 

tEd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  n  72,  73;   Dec.  Dig.  «=»65(4).l 

5.  FBAUn    ^»G6(4>— INSTEUOTIONB— OPINIOH 
AS  TO  VALUB. 

In  an  action  for  fraud  in  the  sale  of  an  au- 
tomobile, instructions  that  when  the  seller 
states  his  opinion  as  to  the  value  of  tbe  proper- 
ty merely  as  his  opinion,  not  aa  a  fitct  which 
he  knows  to  be  true,  tbe  buyer  cannot  rely  on 


such  opinion,  but  must  exerdse  his  own  judg- 
ment, that  the  law  imposes  on  the  buyer  that 
degree  of  caution  in  ascertaining  the  condi- 
tions of  tbe  property  and  all  matters  pertaining 
thereto  which  an  ordinarily  prudent  man  would 
exercise  under  like  drcnmstancea,  and  that 
as  to  all  matters  which  are  visible  or  wliich 
an  ordinarily  prudent  man  would  ascertain  the 
law  charges  ue  porehaser  with  conatmctive 
notice,  were  correct 

fEd.  Note.— For  other  eases^ee  Fraud.  Oent 
Dig.  H  72,  78;  DM!.  Dig.  «»6B{4).] 

D^artment  1;  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey.  Judge. 

Action  by  William  Blti  and  ottwra  against 
R.  B.  T61sma,  sole  trader,  doing  buslxieaa  fn- 
der  the  Ann  name  and  style  of  B.  B.  T<dsma 
&  Co.  Judgment  ft>r  the  defendant,  and 
plaintiffs  appeal  Affirmed. 

William  Wray,  of  Seattle,  for  appdlanta. 
Van  Dyke  &  Thomaa,  of  Seattle,  for  respond'' 
ent 

HOLCOMB,  J.  On  February  28,  1916,  ap- 
pellants purchased  from  respondeat  a  certain 
Pope^artford  automobile.  Appellants  sued 
to  recover  damages  in  tbe  sum  of  11,100,  rep- 
resenting tbe  sum  paid  for  the  car,  upon  al- 
legations of  fraud  and  deceit  by  way  of  false 
representations  r^rdlng  the  condition,  price 
paid,  and  value  of  the  car.  The  allegations 
of  fraud  and  mlsreprea^tatlon  bdng  denied 
by  respondent  and  tbe  cause  tried  to  a  Jury, 
a  verdict  was  fotmd  for  respondent 

Ab  ground  for  reversal  appellants  urge 
that  the  inatructlons  upon  tbe  Issue  of  fraud 
given  by  the  court  were  erroneous.  The  In- 
structions, which  for  convenience  we  have 
numbered  consecutively,  were  as  f<aiowa; 

"(1)  Fraud  is  never  presumed,  but  must  be 
proved.  Tbe  law  presumes  that  every  person 
transacts  business  honestly  and  in  good  faith, 
and  the  burden  of  proving  fraud  is  on  the  par- 
ty who  Edieged  fraud.  In  this  case  th«  bur- 
den of  proving  fraud  Is  on  the  plaintiffs. 

"(2)  Fraud  is  never  to  be  imputed  where  the 
transaction  may  be  fairly  reconciled  with  hon- 
esty, and  if  tbe  weight  of  evidence  ia  in  favor 
of  that  conclusion  it  should  always  be  adopted. 

"(3)'  Ton  are  Instructed  that  when  a  party 
capable  of  taking  care  of  his  own  interests 
naakes  a  bad  or  losiiUE  bargain,  tbe  law  will 
not  aaaist  him,  unless  deceit  has  been  practiced, 
against  which  ordinary  care  could  not  protect 
him. 

"(4)  You  are  instructed  that  when  parties  are 
negotiating  a  sale  and  purchase  for  property 
which  there  is  an  opportunity  for  examining, 
a  party  baa  a  right  to  exalt  the  value  of  his 
own  property  to  the  highest  point  the  purchas- 
er's credulity  will  bear.  Such  boastful  asser- 
tions  and  exaggerated  dlescriptiona  do  not 
amount  to  fraudulent  misrepresentation  or  de- 
ceit In  such  case  tbe  parties  are  upon  equal 
ground,  and  their  own  judgment  must  be  their 
guide  in  coming  to  condusions. 

"(6)  Ton  are  instructed  that  every  false  af- 
firmation does  not  amount  to  a  fraud.  If.  by 
an  ordinary  degree  of  caution  tbe  party  com- 
plaining could  nave  ascertained  the  falal^  of 
the  representations  complained  of,  then  such 
party  is  not  entitled  to  a  verdict;  and  in  this 
case,  to  entitle  the  parties  to  a  verdict  yon 
mast  believe  from  the  evidence,  not  only  that 
the  representations  comidatned  of  were  made, 
but  also  that  tbey  were  made  under  clrcum- 
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Btances  calculated  to  deceive  a  person  acrting 
with  reasonable  and  ordinary  prudence  and  cau- 
tion; and  in  determining  thia  question  the  jury 
should  consider  all  the  circumstances  under 
which  the  alleged  representations  appear  from 
the  evidence  to  have  been  made,  and  further 
under  the  drcumstances  the  representations 
were  such  as  a  person  of  common  and  ordinary 
prudence  would  or  should  have  relied  upon, 
or  such  as  would  be  likely  to  mislead  sadi  a 
person. 

"(6)  The  jury  are  instructed  that,  when  one 
person  states  to  anothei  his  .opinion  as  to  the 
value  of  any  property  merely  as  his  opinion,  not 
as  a  fact  uat  he  niowB  to  be  tme,  then  the 
person  to  whom  sacb  opinion  is  stated  in  this 
manner  has  no  rigbt  to  rely  upon  such  opinion, 
but  must  exercise  his  own  Judgment 

"(7)  I'ou  are  instructed  that  the  law  Impos- 
es upon  one  parcheaing  personal  property  that 
degree  of  caution  and  diligence  in  ascertaining 
the  conditions  of  the  property  and  all  matters 
pertaining  thereto  which  are  visible  or  which 
an  ordinarily  prudent  man,  in  the  exercise  of 
ordinary  prudence  and  caution  would  exercise 
under  like  circumstances  would  ascertain,  and 
as  to  all  sach  matters  the  law  charges  the  pur- 
chaser with  constmctiTe  notise  of  such  facts 
tmiy  as  by  the  exercise  of  soch  caution  and  dili- 
gence be  wonld  probabbr  have  discovered." 

[1,2]  What  tbe  fault  of  the  first  three 
paragraphs  of  Instructions  is  we  are  unable 
to  understand.  Tbey  certainly  state  ttae  law 
correctly  as  well  settled  both  here  and  gen- 
erally, and  were  fairly  pertinent  to  the  issues 
and  evidence.  Tbe  third  paragraph  is  critl- 
dzed  as  being  In  the  face  of  our  holdings  In 
Raser  v.  Moomaw,  78  Wash.  653,  139  Pae. 
622,  51  L.  R.  A.  (N.  S.)  707,  Agnew  v.  Haekett, 
80  Wash.  236,  141  Pac.  810,  and  Rochtort  t. 
Qnlkstad,  90  Wash.  4S2,  166  Pac.  B22.  The 
first  and  third  of  the  above  cases  were  de- 
dslons  merely  upon  tiie  snffldency  of  plead- 
ings alleging  fraud  and  deceit  to  raise  such 
issoes  of  fact.  In  this  case  tbe  pleadings 
were  conddered  sufficient  and  Issue  of  fact 
Joined,  and  the  facts  were  for  the  Juiy.  In 
the  Agnew  Case  above  cited  the  Instructions 
complained  of  and  which  were  there  sustain- 
ed were  not  similar  to  those  here  assailed. 
We  have  never  held,  and  indeed  no  reputable 
court  has  held,  that  in  dealing  for  property, 
real  or  personal,  when  tbe  property  was  at 
band  and  the  means  of  ascertaining  Its  con- 
dition, its  correspondence  with  the  represen- 
tations made  concerning  it  by  tbe  seller,  and 
Its  value,  reasonably  ascertainable,  that  a 
buyer  could  shut  his  eyes  thereto,  and  blindly 
and  recklessly  rely  upon  any  and  all  opin- 
ions or  representations  made  concerning  it 
by  the  seller.  To  establish  such  a  rule  would 
be  to  place  a  premium  upon  carelessness  and 
Indifference.  Griffith  v.  Strand,  19  Wash. 
686,  64  Pac  613:  Plgott  v.  Graham,  48  Wash. 
348,  83  Pac.  435,  14  1^  R.  A.  (N.  S.)  1176; 
Stewart  v.  Larkin,  74  Wash.  681,  134  Pac 
186,  L.  R  A.  1916B,  1066;  Parker  t.  Braln- 
ard,  91  Wash.  428.  107  Pac  1078;  Brick- 
wood's  SadECtt,  Instructions,  1 1102. 

El]  The  same  proposition  In  effect  Is  In- 
volved in  the  fourth  paragraph  of  Instruc- 


tions. It  follows  the  principle  well  stated  in 
2  Oooley  on  Torts  (3d  Ed.)  921. 

[4]  Tbe  fifth  paragraph  gives  the  Jury  the 
test  for  determining  actionable  fraud  and  de- 
ceit from  the  facts.  It  is  exactly  reproduced 
from  1  Brlckwood's  Sackett's  Instructions,  | 
1100,  as  an  approved  Instruction  upon  such 
matter,  and  approved  In  Eames  v.  Morgan,  87 
111.  260,  Antle  V.  Sexton,  137  111.  410.  27  N. 
E.  G91,  and  Com.  Nat  Bank  v.  Pirle,  82  Fed. 
T99,  27  0.  C.  A.  171.  We  think  It  fair,  and 
no  contrary  cases  are  called  to  our  attention. 

[S]  Tbe  sixth  and  seventh  paragraphs  deal 
wltb  expressed  opinions  as  to  value,  In  ac- 
cord w'ith  the  rule  stated  in  2  Cooley,  Torts, 
p.  920,  and  with  the  same  matters  dealt  with 
in  tbe  third  and  fifth  paragraphs.  We  see 
DO  fault  in  tbem. 

The  record  shows  that  there  were  no  rela- 
tions of  confidence  and  trust  existing  betwera 
the  parties.  The  subject  of  the  sale  was 
nt  hand  and  was  examined  and  re-examined. 
There  was  some  conflict  In  the  evidence.  The 
jury  were  properly  Instructed,  and  resolved 
the  facts  In  fovor  of  defendant 

The  Judgment  must  be  » farmed  •  and  it  is 
so  ordered. 

MORRIS.  C.  J.,  and  MAIN,  BLEJS»  and 
CHADWICK,  JJ.,  concur. 


STILWEUi  BROS.,  Inc.  v.  UNION  MA- 
CHINERY &  SUPPLY  CO. 
(No.  13469.) 

(Supreme  Court  of  Washington.  Dm.  29, 1916.) 

1.  Action  ^48®— JoivoBit-TosT  and  Con- 

TBACT— StATUTK. 
Under  Rem.  Code  1915,  $  296,  providing  that 
several  causes  of  action  may  be  united  when 
tbey  arise  oat  of  tbe  same  transaction,  an  ac- 
tion for  root  doe  np<n  the  lease  of  a  pump  and 
an  action  for  the  recoveiy  of  tbe  pump,  arising 
out  of  the .  same  transaction,  were  properly 
joined. 

[Ed.  Note.— For  other  cases,  see  Action,  Ouit. 
Dig.  SS  500.  503;  Dec  Dig.  «=»48(3).] 

2.  Replevin  «=»80— Claim  ahd  DauvnT— 

Under  Rem.  Code  1915,  %  6069-194.  pro- 
viding  that  in  alt  proceedings  the  party  entitled 
to  recover  costs  may  include  therein  such  rea- 
sonable sum  as  may  have  been  paid  for  the  exe- 
cutiou  of  any  bond  or  undertaking  and  as  may 
be  allowed  by  tbe  court,  plaintiff,  recovering  in 
an  action  of  claim  and  delivery,  might  recover, 
as  an  Item  of  costs,  a  charge  of  $10  paid  to  a 
surety  company  aa  compensation  for  the  replevin 
bond  furnished  by  It 

[Ed.  Note.— For  other  casea,  see  Replevin. 
Cent  Dig.  |  310;  Dee.  Dig.  «a»Sa] 

D^rtment  1.  Appeal  from  Superior 
Court,  King  Countr ;  illtch^  OUllam,  Jndgb 

Action  under  the  dalffl  and  deUvery 
ute  by  Stllwell  Bros.,  Incorporated*  acalnst 
the  Union  Machinery  &  Supply  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
pals. Affirmed. 
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Bobert  A.  BatoOt  <Mt  Seattle,  for  aHWUant 
Beeler  ft  Sullivan,  of  Seattle^  for  respondent 

GHABWICK,  J,  Bemondent  leased  a 
pomp  to  appellant  upon  a  rental  charge  of 
$25  per  montb,  with  an  option  to  purdiaae. 
The  agreed  rental  was  paid  for  four  montbs. 
Upon  default,  req;KMidait  brought  this  ac- 
tion, under  the  claim  and  deUrexr  statute, 
to  recover  Ita  property  and  the  aocomulated 
rent 

[1]  Appellant  demurred  to  the  complaint 
upon  the  ground  that  two  causes  of  action, 
one  in  contract  and  the  other  sounding  In  tort, 
bad  been  improperly  joined,  relying  upon: 
WlUey  V.  Nichols,  18  Wash.  628,  52  Pac.  237 ; 
Clark  T.  Oreat  Korthem  Ry.  Ga,  31  Wash. 
658,  72  Pac.  477;  Sanders  v.  Stlmsoo  MIU 
Company,  84  Wash.  367,  76  Pac.  974.  These 
cases,  wUie  snatalning  appellant's  contention, 
have  been  overcome  by  the  act  of  1907, 
amending  section  4942  of  BalUnger's  Code 
(Rem.  1915  Code,  f  29®,  providing  that  sev- 
eral causes  of  action  may  be  united  when 
th^  arise  out  of  the  same  transaction, 
Since  the  passage  of  the  amendatory  act, 
the  court  has  had  occasion  to  hold  contrary 
to  the  oontttition  of  appelant  In  Hardinc  v. 
Ostrander  R.  ft  Timber  Co.,  64  WfaA.  226, 
116  Pac.  6S5;  Uttlefleld  v.  Bowen,  90  Wash. 
286,  165  Paa  1053.  TbB  action  for  rent  due, 
and  for  the  recowy  of  the  pump  arise  out 
of  the  same  transaction,  and  the  demurrer 
was  properly  overruled. 

[2]  Respondent  submitted,  as  an  Item  of 
costs  In  the  court  below,  a  charge  of  flO, 
[>aid  to  a  surety  company  as  compensation 
for  the  replevin  bond  furnished  by  It  It  is 
complained  that  this  Is  an  Impn^r  charge. 
There  has  been  some  difference  of  opinion 
amoiv  the  courts  whether  an  item  of  this 
kind  was  ^thln  the  legal  meaning  of  the 
words  "costs  and  disbursements,"  but  we 
think  there  can  be  no  question  under  our 
present  statute  (section  6059-7104,  Rem.  1915 
Code),  which  was  ^ven  an  Interpretation  In 
Church  V.  WUkeson-Tripp  Co^  68  Wash. 
262,  108  Pac.  696,  109  Pac.  113,  137  Am.  St 
Rep.  1069.  It  was  there  held  that  a  premium 
on  an  appeal  bond  was  a  proper  Item  to  be 
taxed  as  costs,  and  that  a  proper  construc- 
tion of  the  statote  mentioned  required  that 
we  give  meaning  to  the  words: 

"  •  *  *  In  an  actions  and  proceedings,  the 
party  entitled  to  recover  costs  may  inclnde 
tkerein  snch  reaionable  sum  as  may  Lave  t>een 
paid  snch  company  for  executiax  or  guarantee- 
ing any  such  bond  or  uudcrtaElng  therein  as 
may  be  allowed  by  the  court  or  judn  before 
whom  the  action  or  proceeding  is  pending" 

— thereby  making  a  special  provision  for  ac- 
tions and  proceedings  and  hoiumg  speclflcal- 
ly  that  the  statute  was  not  limited,  as  there 
contended,  to  the  recovery  of  premiums  paid 
by  receivers  and  others  acting  In  a  fldudary 
relation. 

We  Qnd  In  the  record  a  nfotlon  to  strike  the 


statement  of  facts.  Mo  errors  are  assigned 
which  require  an  examination  of  the  testi- 
mony. It  Is  therefore  unnecessary  for  na  to 
pass  npon  the  motion. 

We  find  no  error.  The  Judgment  Is  af- 
firmed. 

MORRIS.  C.  J.,  and  HOLGOMB  and  EL- 
LIS, JJ.,  concur. 


HILLS  ct  aL  v.  CITT  OF  H0QT7IAM: 
(No.  18501.) 

(Supreme  Ooart  of  Washington.  Dee.  29, 1916.) 

1.  Limitation  of  Actions  <8=»5S(6)— Compu- 
tation ov  Pebioo— Sevbbal  Contbaots. 

There  being  no  connection  between  different 
bills  of  goods  sold  the  city,  the  rule  against 
splitting  causes  of  action  does  not  apply  so  as 
to  take  the  case  out  of  the  three-year  statute 
of  limitations  (Rem.  Code  1016,  S  15^,  as  to 
goods  furnished  before  that  period. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S  204;  Dec.  Dig.  «53 
53(6).] 

2.  LuoTATioN  or  Actions  «=»54(2)— Compu- 
tation   or  PXBIOD— "KTUTUAL  ACCOUNTS." 

A  mntoal  account  within  meaning  of  Rem. 
Code  1915,  S  169,  limiting  the  bringing  of  suit 
for  balance  due  within  three  years  from  date 
of  last  item,  is  one  that  includes  reciprocal 
demands,  and  claim  for  various  bills  of  goods 
furnished,  no  payment  being  made,  was  not  a 
mutual  account 

[SM.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  296;  Dec.  Dig.  «=>54(2). 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series,  Mutual  Accounts.] 

Department  L  Appeal  fr<Hn  Superior 
Ck>nrt,  Grays  Harbor  County;  Ben  Sheeks, 
Judge. 

Action  by  T.  S.  Bills  and  others  against 
the  City  of  Hoqutam.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Affirmed. 

James  P.  H.  Callahan,  of  Hoqulam,  for  ap- 
pellant ^dn^  Moore  Heath,  of  Hoqulam, 
for  re^ndents. 

PARKCR,  J.  The  plaintlflta.  as  assignees 
of  Powell  &  Ross,  copartners,  commenced 
this  action  in  the  Superior  court  seeking 
recovery  from  the  city  of  Hoqulam  of  the 
sum  of  $282.95,  the  alleged  purchase  price  of 
goods  furnished  to  the  city  by  Powell  A 
Boss  during  the  nearly  six-year  period  be- 
tween March  9,  1908,  and  December  29,  1913. 
Trial  before  the  court  without  a  }ury  resulted 
in  findings  and  Judgment  in  favor  of  the 
plaintiffs  for  the  sum  of  $35  only,  being  the 
valne  of  goods  furnished  by  Powell  &  Ross 
to  the  dty  within  three  years  prior  to  the 
commencement  of  the  action.  B^om  this 
disposition  of  the  case  the  plaintiffs  have 
appealed  to  this  court. 

It  Is  contended  In  appellants'  behalf  that 
the  trial  court  erred  in  holding  that  their 
right  to  recover  for  the  goods  furnished  to 
tlie  city  prior  to  three  years  before  the  com- 
mencement of  the  action  is  barred  by  the 
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three-year  statute  of  limitations  (section  159, 
Rem.  1915  Code),  tbls  being  the  dty'a  prin- 
cipal defense. 

The  facts  determlnatlTe  of  the  rights  of 
the  parties  In  so  far  as  the  question  of  tbe 
statute  of  limitations  Is  concerned  may  be 
summarized  as  follows:  During  the  i>erlod 
of  the  furnishing  of  the  goods  as  daimed 
Powell  &  Ross  were  engaged  in  the  grocery 
business  in  the  dty  of  Eoguiam.  On  March 
9, 1908.  they  furnished  to  the  dty  the  first  bill 
of  goods,  amounting  to  90  cents,  and  on  De- 
cember 29,  1913,  they  furnished  to  the  dty 
the  last  bill  of  goods,  amounting  to  25  cents. 
Between  these  dates  at  somewhat  Irregular 
intervals  they  furnished  to  the  dty  over  200 
bills  of  goods,  none  of  whldi  exceeded  $7  in 
amount,  the  whole  totaling  $232.95.  The 
goods  were  all  charged  against  the  dty  upon 
the  books  of  Powell  &  Ross  as  they  were 
furnished,  in  one  account  Tbere  is  nothing 
In  the  record,  however,  to  indicate  that  the 
dty  knew  in  what  manner  the  goods  were 
diarged  upon  the  txioks  of  Powell  &  Ross,  or 
that  they  dalmed  the  purchase  price  thereof 
as  one  cause  of  action  until  the  commence- 
ment of  this  action.  It  seems  plain  that  no 
two  or  more  bills  of  goods  were  fumished 
in  pursuance  of  any  one  contract^  express  or 
Implied;  that  Is,  no  one  bill  had  any  connec- 
tion with  any  other  bill,  otber  than  by  the 
fact  that  they  were  chatted  by  Powell  &  Ross 
on  their  books  In  one  account  against  the 
dty.  The  goods  consisted  of  brooms,  brushes, 
mops,  soap,  gold  dust,  matdies,  lanterns,  oil, 
etc.,  evidently  being  only  such  minor  articles 
as  were  used  by  the  city  in  caring  for  its 
buildings  and  bridges.  It  is  so  Indicated  in 
the  bill  of  particulars.  Mo  demand  was  ever 
made,  by  the  rendering  of  any  bill  or  state- 
ment of  any  nature,  for  payment  of  any  part 
of  the  purchase  price  of  tbe  goods  so  fur- 
nished until  In  April,  1914,  over  three  months 
after  the  furnishing  of  the  last  bill  of  goods. 
All  of  the  goods  were  famished  more  than 
three  years  before  the  commencement  of 
this  adlon,  wc^t  goods  of  ttie  value  of  $36, 
for  which  Judgmmt  was  awarded  appellants 
as  above  noticed. 

nie  theory  of  ai^lanta'  claimed  right  of 
TecDTory  and  avoldauce  ot  the  effect  of  the 
statute  of  limltatiais  InToked  by  the  dty 
is  best  shown  by  the  following  statement  In 
their  couiumI's  brief: 

"Appellants'  contention  Is  that  there  was  an 
opea  and  outstanding  account  between  the  par- 
ties, and  as  such  comprises  one  transaction  until 
the  same  shall  have  been  closed  by  one  or  the 
other  of  the  parties.  Such  an  account  may  run 
over  a  period  of  time  so  long  as  there  u  ex- 
pectations of  future  transactiong,  and  the  stat- 
ute of  limitations  will  not  begin  to  run  until 
such  account  has  been  closed  by  one  or  die  oth- 
er of  the  parties,  which  In  this  case  would  be 
December  29,  191S." 

[1]  Counsel  relies  upon  the  rule  which,  as 
he  daims,  and  we  assume  for  argument's 
sake,  would  require  appellants  to  sue  for  the 
recovery  of  the  whole  of  the  claimed  Indebted- 


ness In  one  cause  of  action,  or  In  any  event 
prevent  them  from  seeing  recovery  in  differ- 
ent suits.  We  do  not  think  that  solely  be- 
cause appellants  may  have  been  so  compelled 
to  sue  it  follows  that  the  statute  of  limita- 
tions is  not  a  good  d^Nise  to  that  part  of  the 
indebtedness  accruing  more  than  three  years 
before  the  commencemmt  of  this  action. 

The  rule  and  the  reason  therefor  invoked 
by  counsel  for  appellants  Is  well  stated  in 
the  early  case  of  Guernsey  v.  Carver,  8  Wend. 
<N.  T.)  492,  24  Am.  Dec.  60,  where  there  was 
Involved  an  effort  to  recover  by  separate 
suits  upon  separate  Items  of  an  account  cov- 
ering a  considerable  period  of  time.  The 
case  api>ears  not  to  have  been  disposed  of  up- 
on the  theory  of  the  account  being  a  mu- 
tual one.  Judge  Melscm,  speaking  for  the 
court,  said: 

"The  whole  account  being  due  when  the  first 
suit  was  brought,  it  should  be  viewed  in  the 
light  of  an  entire  demand,  incapable  of  division, 
for  the  purpose  of  prosecution.  The  law  abhors 
a  multiplicity  of  snits.  According  to  the  doc- 
trine of  the  court  bdow,  a  suit  might  be  sna- 
tained  (after  the  whole  became  due)^  on  each  s^ 
arate  item  delivered,  and  If  any  dirision  of  the 
account  is  allowable,  it  most  no  doubt  be  car- 
ried to  that  extent  Such  a  doctrine  would  en- 
courage intolerable  oppression  upon  debtors, 
and  be  a  jnst  reproach  up<»i  the  law.  The  only 
just  and  safe  rule  is  to  compel  die  i^alatiS  on 
an  account  like  the  present  to  Indode  the  whole 
of  it  due  in  a  sin^e  suit" 

In  Williams-Abbott  Elec.  Oa  v.  Model  Blec 
Co.,  134  Iowa,  665,  112  N.  W.  181, 13  U  R.  A. 
(N.  S.)  629,  Chief  Justice  Weaver,  speaking 
for  the  court,  following  dtatlon  of  the  Qmeror 
sey  Case  and  other  authorities,  said: 

"These  authorities  uph«^  tlie  contention  that 
an  account  consisting  of  one  or  more  items,  all 
of  which  are  due  and  payable,  coastituteg  hut 
one  demand,  and  If  the  party  to  whom  the  same 
is  due  sees  fit  to  bring  suit  for  a  part  thereof, 
and  recovers  judgment  such  recovery  will  be  a 
bar  to  further  suit  upon  the  remainder  of  the 
claim." 

It  seems  to  us  that  these  observations  of 
the  learned  writers  of  those  decisions  show 
that  the  rule  is  rested  upon  the  rule  of  pub- 
lic policy  whldi  avoids  multlplidty  of  suits 
so  far  as  possible,  rather  than  upon  any  strict 
or  technical  definition  of  what  la  a  ringle 
cause  of  action. 

[2]  Other  authorities  called  to  our  attention 
by  counsel  for  appellants  touching  directly 
the  question  of  limitation  of  actions  relate 
to  mutual  accounts  upon  which  the  balance 
due  from  one  of  the  parties  to  the  oth^  con- 
stitutes the  cause  of  action  rather  than  the 
several  items  from  which  such  balance  re- 
sults. These  authorities  seem  to  be  relied 
upon  on  the  theory  that  this  is,  in  substance, 
a  mutual  account  This  account,  as  we  have 
seen,  does  not  consist  of  mutual  debits  and 
credits,  there  being  no  charge  by  the  dty 
against  appellants'  assignors,  not  even  in  the  ■ 
form  of  a  single  payment  upon  the  alleged 
indebtedness.  A  mutual  account  within  the 
meaning  ct  section  166  of  Bern.  1916  Code, 
the  balance      wliich  eonstltotea  a  iliitfe 
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canae  of  action  upon  wUdt  tlie  statute  nms 
tnm  fbe  ftuidablos  of  tbe  laat  If^,  Is  one 
"where  there  hare  been  reciprocal  demands 
betiraea  the  mrtlea.*'  MonlfesUy  tlila  Is  no 
mch  aceoont  pverwtlng  tbe  numlng  of  Oie 
atatate  imtU  tbe  fDmlablng  of  On  laat  item. 
Gaiey  t.  Faaoo,  89  Waab.  882.  IM  Pac.  488; 
Bank  <a  Blakeiy  t.  Budianntm,  18  Ga.  App. 

m8i»aiL42;  iB.aL.  205;  1  a  j. 


It  Beona  dear  to  na  that  the  judgment 
maat  be  affirmed. 
It  la  so  ordered. 

MCHIBIS,  a  J.,  and  1£AIN,  OHADWIOE, 
and  BLLISt  JJ.,ooDcar. 


QATUAN,  Oountr  Treasurer,  et  aL  T.  IfUL- 

LEN,   (No.  7590.) 

(Supreme  Court  of  Oklahoma.    Oct,  10,  1916. 
BeheariDC  Denied  Dec  19,  1916.) 

(ByUdbvH  hp  ths  Court.) 

1.  Drains  «s=>32— Statdtes  «=5251— Dbain- 
AOB  Dismxers— Appointubnt  of  VnwBBs— 
Btatutobt  Paonsioiia. 

The  act  of  March  24,  1810  (Laws  1910,  c. 
79),  ameading  sectioos  8046,  8049.  8060,  3053, 
80&4,  aod  8067.  c  32,  Comp.  U  1909,  relating  to 
drainage  and  declaring  an  emergency,  is  wimin 
tbe  proTiaion  of  MCtitn  56,  art  6  (Williams,  { 
147a),  of  tbe  state  Constitution  that  an  emer- 
gency measure  shall  not  include,  among  other 
mbibited  things,  any  provision  for  "the  pur- 
chase or  sale  of  real  proper^,"  and  the  same 
did  not  take  effect  until  90  oajs  after  tbe  ad- 
journment of  the  seBsion  at  which  it  wu  passed. 
Uiat  is,  until  June  18,  1010. 

(a)  The  selectloa  vt  dntinage  district  viewers 
In  accordance  with  the  provisions  of  this  act, 
on  April  25,  1910,  was  uiiTalid,  and  their  serv- 
ices and  report  on  June  22,  1910,  under  an  or- 
der of  the  county  commissioners  made  on  April 
20. 1910^  was  also  Invalid  and  afforded  no  basis 
for  a  hearing  and  for  an  aasessmant  and  lieu 
against  real  property  on  account  of  drainage 
benefits. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  M  80-S3:  Dec  Die.  <S»32;  Statutes, 
Cent  Dig.  §  332;  Dec.  Dig.  <8='251.] 

2.  DnAiNs  «=»25  —  Statutes  ^276(1)— Aa- 
sxaBHBHn — KaPKAi. — Pes  oxmo  Pbooeed- 
xvoa. 

Where,  on  At^post  12, 1900,  a  board  of  coun- 
ty commissioners,  acting  uiton  a  petition  for 
drainage  improvements,  appoints  drainage  dis- 
trict viewers  under  L.  1907-ti8t  p.  299  (eection 
2964,.  Bev.  U  1910),  to  make  the  first  view  and 
report  thereon,  required  by  the  statutes  relating 
to  drainage  diistricts,  and  where,  on  September 
14,  1909,  in  accordance  with  the  report  duly 
made  by  such  viewers,  such  county  conuuisfiion- 
era  found  in  favor  of  said  petition  for  drainage 
improvements  and  directed  such  viewers,  with  a 
de^gnated  surveyor,  to  make  tbe  second  and 
final  view  and  report  required  by  the  statute 
as  the  basis  for  the  final  hearing  In  such  pro- 
ceedings and  the  sssessment  of  real  property  on 
account  of  tiie  benefits  it  will  receive  from  snch 
imiarovemeata,  and  where,  on  June  22,  1810, 
said  viewers,  having  performed  the  services 
required  of  uiem,  made  and  filed  their  report 
and  the  county  commissioners  thenafter,  uptm 
due  notice  and  hearing,  approved  and  confirmed 
the  same  and  made  such  assessment,  such  re- 


port and  assessment  Is  valid,  notwitlistanding 
the  act  of  &£ardi  24^  1910,  which  took  effect  on 
JunfrlS,  1910,  provided  a  different  method  and 
manner  of  selecting  viewers  in  such  cases. 

(a)  Under  section  54,  art.  6  (Williams,  S  144), 
of  ue  state  Gonstitntion,  the  repeal  of  a  stat- 
ute does  not  affect  proceedings  begun  by  virtue 
of  such  repealed  statute,  where  the  rights  to 
which  the  proceedings  relate  remain  unchanged, 
although  such  proceedings  are  in  a  matter  in- 
volving legislative  as  well  as  judicial  questioidi 
and  in  the  main  are  of  legislative  character. 

J^Ed.  Note.— For  other  cases,  see  Drains,  Cent, 
g.  II  1&  17;  Dec.  Dig.  ^25:  Statutes,  Cent 
Dig.  t  871;  Dec.  Dig.  «=»276a).1 

3.  Dbains  ®=>82(1)— Assebsmests— Rbview. 

Under  L.  1907-06,  p.  304,  as  amended  by 
U  1909.  p.  220,  as  amended  by  U  1910,  p.  1^ 
(section  2979,  Hev.  L.  1910),  there  is  an  ade- 
quate remedy  at  law,  by  app&EiI,  from  an  assess- 
ment of  real  property  thM  is  not  benefited  by 
a  proposed  dntnaga  Improvement 

[Ed,  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  87;  Dee.  Dig. 

Error  from  IMatrict  Court,  lincoln  Conn- 
ty;  Chaa.  B.  Wilson,  Judge. 

Action  by  Mary  A.  Mullen  against  John  J. 
Cayman,  county  treasurer,  and  others,  Jodg- 
ment  for  plaintiff,  and  defendanta  bring  ei^ 
ror.  Reversed,  with  dlrectlona  to  dismiss 
petition. 

John  J.  Davis,  of  Chandler,  and  Grant 
Stanley,  of  Oklahoma  City,  for  plaintiffs  In 
error.  Erwln  de  Ervin,  of  Wellston,  for  de- 
fendant In  error, 

THACKBB,  J.  The  plaintiffs  in  error  will 
be  designated  as  defendants,  and  the  defend- 
ant In  error  as  plaintiff,  in  accord  with  their 
respe<:tive  titles  Id  tbe  trial  court 

This  is  an  action  by  plaintiff  against  de- 
fendants to  vacate  and  set  aside  a  spedat 
assessment  at  92,280,  based  upon  a  finding  of 
a  drainage  benefit,  and  to  perpetually  enjoin 
tbe  collection  of  tbe  same  against  her  south- 
west quarter  of  section  16,  In  township  14 
north,  range  2  east,  of  the  Indian  meridian, 
in  lilDColn  county,  aa  a  part  of  Deep  Fork 
drainage  district  No.  1,  of  aaid  county,  un- 
der L.  1907-08,  pp.  205-316,  as  amended  by 
Tj.  1909,  pp.  217-236,  as  amended  by  L.  1910, 
pp.  156-163  (sectlons296»-8023,Bev.L.1910), 
upon  showing  as  to  the  proceedings  had  and 
contending  as  to  other  facts  and  as  to  the  ef- 
fect of  our  statutes  that  on  August  7,  1900,  a 
sutllclent  petition  to  the  board  ot  county 
commissioners  of  said  county  for  the  organl- 
zatlon  of  tills  district  and  the  construction  of 
a  main  and  lateral  ditch  was  duly  filed ;  that 
on  August  12,  1909,  under  L.  1807-08,  p.  209 
(section  2964,  Bev.  L.  1910).  three  viewers 
were  duly  apixdnted  by  said  coonty  commis- 
sioners and,  with  a  designated  aorveyor,  di- 
rected to  proceed  to  the  premises  along  and 
adjacent  to  the  line  of  the  proposed  draloa 
and  to  report  whether  the  same  were  prac- 
ticable and  necessary,  or  of  private  or  pub- 
lic utility  and  benefit,  which  service  was  duly 
performed  and  which  report  showed  that  the 
proposed  Improvement  was  practlcahle  and 
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necessaiT  imd  a  public  utility  and  benefit, 
and  was  accompanied  by  a  recommendation 
of  route,  etc.;  that  on  September  14,  1909, 
after  due  notice  by  publication  under  L. 
1907-08,  p.  299  (section  2965,  Key.  I*  1910), 
the  county  commissiraiers  found  In  favor  of 
said  petition  for  the  said  drainage  Improve- 
ments, and  ordered  and  directed  said  viewers 
abd '  surveyor  to  go  upon  the  lands  In  said 
drainage  district  and  establish  the  precise 
location  of  the  proposed  drainage  ditch  and 
laterals,  survey  and  level  the  established  line 
thereof,  set  a  stake  at  every  100  feet,  num- 
bering downstream,  mark  the  Intersections 
and  boundaries  of  lands,  township,  range,  and 
county  lines,  bench  marts,  and  road  and  rail- 
road crossings,  determine  the  dimensions  and 
form  of  said  drainage  Improvements,  what 
disposition  should  be  made  of  excavated 
earth,  establish  the  number  of  cubic  yards 
of  earth  or  other  substance  to  be  removed 
and  the  cost  per  cubic  yard  of  each  sectlm 
of  100  feet,  and  for  the  wh(de  work,  and  to 
make  report,  proOle,  and  plat  of  the  same, 
together  with  a  schedule  of  all  lots  and  lands, 
and  of  public  and  corporate  roads  or  rail- 
roads, together  with  the  names  and  resi- 
dences of  the  owners  that  will  be  benefited, 
damaged,  or  condemned  by  or  for  the  Im- 
provement, and  the  damage  or  benefit  to  each 
tract  of  40  acres  or  less,  and  make  separate 
estimate  of  the  cost  of  location  and  construc- 
tion and  apportitm  the  same  to  each  tract  in 
pr<^rtl<Hi  to  the  benefit  or  damage  ttiat  may 
result  to  each,  apportion  and  allot  the  cim- 
structlon  or  expense  of  same — of  the  niunber 
of  lineal  teet  and  cubic  yards  of  said  wOTk— 
to  each  lot  or  tract  of  land,  road,  or  railroad 
In  proportion  to  the  estimate  of  boieflts  or 
damages,  specif  the  manner  and  time  in 
which  such  improvemrats  are  to  be  made  and 
completed,  the  number  of  floodgates,  water- 
ways, farm  crossings,  bridges,  and  the  dlmen- 
sltms  thereof,  and  note  the  county  and  town- 
ship lines  and  railroad  crossings  etc.,  as  re- 
quired by  I*  1907-08,  pp.  300. 801  (section  3050, 
Comp.  U  0909),  which  was  changed  by  the 
amendatoiT  act  of  March  24,  1910,  the  same 
being  L.  1910,  p.  159  (section  2968.  Rev.  L. 
1910),  by  inserting  next  after  the  require- 
ment that  "if  the  commissioners  shall  find 
that  the  proposed  drain  or  improvement  is 
necessary  for  sanitary  or  agricultural  purpos- 
es, or  will  be  conducive  to  the  public  health 
or  a  public  utility,  they  shall  cause  to  be  enter- 
ed upon  their  record  such  finding,"  the  follow- 
ing: "And  they  shall  so  certify  to  the  Judge  of 
the  district  court  of  such  county,  and  request 
that  he  appoint  three  disinterested  freehold- 
ers from  the  regular  jury  list  of  names  pre- 
pared for  the  district  court,  who  shall  not  be 
Interested  in  the  constmctlon  of  said  work 
and  not  of  kin  to  any  person  Interested  there- 
in; and  thereupon  the  Judge  of  the  district 
court  shall  immediately  cause  ten  days'  no- 
tice to  be  given  in  some  newspaper  printed 
and  of  general  drcolatton  la  tbe  coontr,  of 


the  said  applicatlcHi  for  appointment  of  view- 
ers, and  at  the  time  stated  therein  diall  ap- 
point three  such  disinterested  freeholders 
from  the  regular  Jury  list  of  names  of  his 
court,  and  shall  cause  the  names  of  such 
viewers  so  appointed  to  be  certified  to  the 
board  of  county  commissioners,  and  the  said 
county  commladoners  shall  thereupon  cause 
an  order  to  be  entered  on  their  records"  au- 
thorizing and  directing  the  three  viewers  so 
appointed  and  the  county  surveyor,  etc. ;  that 
on  April  25,  1910,  the  said  viewers  and  sur- 
veyor having  neither  completed  their  work 
nor  reported  thereon,  the  Judge  of  the  dis- 
trict court  of  said  county,  acting  upon  tbe 
certified  request  of  the  county  commissioners, 
assuming  that  ttie  said  act  of  March  24, 1910, 
which  contained  a  section  declaring  the  same 
emergency  measure  to  take  eflTect  and  be  Ux 
force '  from  and  after  its  passage  and  ap- 
proval was  in  effect,  appointed  three  viewers 
and  caused  them  to  be  certified  to  the  coun- 
ty commissioners  In  accord  with  the  above- 
quoted  provisions  of  said  act  of  March  24. 
1910 ;  that  the  county  commissioners  thereup- 
on, on  the  same  day,  ordered  and  directed 
these  viewers,  tc^ether  with  a  surveyor,  to 
do  and  perform  tbe  same  services  with  which 
the  former  viewers  and  surveyor  were  charg- 
ed by  the  order  of  September  14.  1909 ;  tliat 
on  June  22,  1910,  the  first  set  of  appointed 
vlewera,  with  a  surveyor,  acting  under  the 
order  of  September  14,  1909,  and  the  second 
and  last  appointed  set  of  viewers  with  a  sur- 
veyor, acting  under  the  order  of  April  25, 
1910,  each  made  a  finding  and  reported  the 
same  to  tbe  Umrd  of  county  ctnnmlssiwers  In 
identically  the  same  form  and  In  accordance 
with  the  requirements  of  these  orders ;  that 
on  November  11,  1010,  after  due  notice  of 
the  hearing  under  L.  1907-08,  p.  802  (sectlwi 
2971,  Rev.  I*.  191Q).  the  county  coinmlsaim- 
ers  approved  and  confirmed  the  report  of 
both  sets  of  viewers  and  ordered  said  assess- 
ment of  ¥2,280  as  a  lien  i^on  plaintiff's  lands 
hereinbefore  described  under  U  1907-06. 
308.  309,  OS  amended  by  U  1909,  p.  225  (sec- 
tion 2988.  Ber.  L.  1910) ;  that  70  fer  cent  of 
said  assessment  was  thereafter  extended  an. 
the  tax  rolls  of  the  county  under  U  ^7-08, 
PL  809  (seeUona  2991.  2992,  Be7.  U  1910),  and 
at  the  time  of  the  oommencement  of  tUs  ac- 
tion tbe  plalntUf  had  made  deftiult  In  pay- 
ment and  the  county  treasnrer  of  Llncola 
county  was  advertising  this  tract  of  land  for 
sate  and  threatened  to  sell  tbe  same  to  pay 
the  Interest  on  said  assessment ;  that  the  pe- 
tition for  the  organization  of  said  drainage 
district  No.  1  and  the  report  of  the  said  set 
of  viewers  requiring  that  such  Improvement 
be  made  Included,  but  the  reports  of  both 
sets  of  viewers  on  June  22,  1910,  did  not  In- 
clude and  wholly  omitted  provisions  for  a 
certain  laisral  dltdti  described  in  tbe  said  pe- 
tition and  In  the  first  said  report  as  follows: 
"A  lateral  ditch  shall  be  constructed  begin- 
ning at  a  point  where  tbe  Captain  creek  in- 
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teraecta  the  Deep  Votk  ditch  In  the  S.  IL 
quarter  of  section  10—4—2,  thence  south- 
westerly through  the  N.  E.  and  S.  E.  quai^ 
ters  of  section  15 — 14 — 12,  thence  southwest- 
erly through  the  N.  B.,  N.  W.,  and  S.  W. 
quarters  of  section  22—14—2" ;  that  the 
pUdntifTs  landa  wonld  not  be  benefited  by  the 
construction  of  satd  drainage  ditch  and  lat- 
erals thereto  without  the  aforesaid  Captain 
creek  lateral,  whldi  lateral  \ras  again  or- 
dered on  December  16,  1912,  and  a  plat  and 
profile  for  the  same  was  filed  April  6,  1914 ; 
that  the  plaintiff,  erroneously  bellerlng  that 
the  construction  of  said  Oaptaln  creek  lat- 
eral was  provided  for  in  said  viewers  re- 
ports of  June  22,  1910,  filed  no  exception  to 
the  confirmation  of  these  reports  and  as- 
sessment against  her  said  lands  under  li. 
1907-^  p.  304.  as  amended  by  L.  1909.  p. 
220,  as  ametided  by  L.  1910  p.  162  (section 
2078,  Ber.  U  1910) ; '  nor  appealed  therefrom 
as  authorized  by  U  1907-^,  p.  804,  as 
amended  by  li.  1900,  p.  220,  as  amended  by 
L.  1910,  p.  162  (section  2970.  Bev.  L.  1910), 
and  that  said  act  of  March  24. 1010,  Indudes 
a  provision  for  t&e  purchase  or  sale  of  real 
estate  and  other  proTlsl(»is  specifying  condi- 
tions and  procedure  constituting  a  part  of 
the  general  statutory  law  under  which  the 
lien  or  incambiance  provided  for  under  the 
L.  1907-^,  pp.  808,  309,  as  amended  by  L. 

1909,  p.  226  OsecUon  2988,  Rev.  L.  1910),  may 
be  fixed  against  real  property,  so  that  the  said 
act  of  March  24,  1910,  by  reason  of  the  con- 
stitutional Inhibition  against  allowing  sudi 
measures  to  take  effect  until  90  days  after 
the  adjoomment  of  the  session  of  the  Legis- 
lature at  which  they  are  passed  (section  68, 
art  G,  Williams,  1  147a,  of  the  state  Consti- 
tution), notwithstanding  this  act  Is  therein 
declared  to  be  en  emergency  measure  and  to 
be  in  efFect  from  and  after  Its  passage  and 
approval,  did  not  take  effect  until  June  18, 
1910  (see  Riley  v.  Carlco,  27  Okl.  38,  UO'Pac. 
738;  Norrls  et  al.  v.  Cross,  25  Okl.  287,  105 
Pac.  1000 ;  In  re  Initiative  State  Question  No. 
10,  26  OkL  554,  110  Pac.  647),  and  so  that, 
this  act  having  gone  Into  effect  on  June  18, 
1010,  the  viewer's  reports,  of  June  22,  1910, 
were  made  after  the  first  set  of  viewers  had 
lost  all  authority  to  act  by  the  change  In  the 
law  under  which  viewers  must  be  appointed, 
the  second  set  of  viewers  being  without  au- 
thority t)ecause  appointed  under  an  act  that 
had  not  at  the  time  they  were  appointed  gone 
Into  effect.  The  Judgment  below  was  for  the 
plaintiff,  and  the  defendants  bring  the  case 
here  for  review. 

There  was  and  Is  no  controversy  except 
as  to  the  law.  unless  In  respect  to  whether 
said  lands  would  t>e  t)enefited  without  the 
Captain  creek  lateraL  The  Judgmoit  below 
rests  upon  the  propositions:  (1)  That  the 
report  of  each  of  the  two  seta  <tf  viewers  on 
June  22,  1910,  and  the  action  of  the  county 
commlaslcm^   lAereon,  on  November  11, 

1910,  confirming  the  same  and  MwmAng 


plaintiff's  real  property,  was  absolutely  void 
for  want  of  legal  authority  In  either  set  of 
viewers  to  act  as  such  at  the  time  of  their 
said  reports ;  and  (2)  that  a  provision  for  the 
Captain  creek  lateral,  upon  which  said  real 
property  was  dependent  for  any  benefit  what- 
ever, having  been  omitted  from  the  report 
of  each  set  of  viewers,  the  county  commis- 
sioners had  no  Jurisdiction  to  assess  plain- 
tiff's lands,  and  such  assessment  Is  abso- 
lutely void.  And,  attacking  the  basis  of  the 
judgment  at  both  of  these  points,  the  defend- 
ants seek  a  reversal  upon  the  propositions: 
(1)  That  the  act  of  March  24, 1910,  containing 
no  direct  or  spedflc  provision  for  an  Incum- 
brance of  real  property  and,  being  amenda- 
tory of  the  prior  statutes  only  la  respect  to 
the  procedure  for  organizing  drainage  dis- 
tricts in  two  or  more  counties  and  the  bond 
for  costs  and  expenses  required  tn  proceed- 
ings to  organise  drainage  districts  and  the 
method  and  manner  of  selecting  viewers,  and 
authorizing  appeals  without  bond  in  casea 
where  tlie  question  of  damages  Is  Involved, 
is  not  within  the  inhibition  at  section  68, 
art  6  (WUUaiDB,  |  147a),  of  the  state  Ooa- 
stitnUoa,  bnt  Is  subject  to  Its  emergen^ 
clause  and  took  effect  on  said  date  of  Its 
approval;  that,  under  section  04,  art  10 
(WUUams,  |  144),  of  the  state  Constitution, 
the  proceedings  began  by  the  first  set  of 
viewers  were  not  affected  by  the  provldon 
In  tile  act  (tf  Mardb  24, 1010,  for  a  different 
mode  and  manner  of  seleetlng  viewers;  and 
9)  that,  upm  the  authority  at  Davis  v. 
Board  of  County  Commissioners,  46  Okl.  284, 
137  Pac;  114,  the  plaintiff  hod  an  adequate 
remedy  at  law ;  but  the  question  as  to  whetb> 
er  he  had  an  adequate  remedy  by  mandamus 
to  comp^  the  provlalon  for  the  Captain 
creek  lateral  Is  not  presented  In  their  argu- 
ment 

[li  Tlie  act  of  Blardi  24, 1910,  la  merely  in- 
cidentally declaratory  of  all  those  portions 
of  the  prior  statutes  which  are  repeated  with- 
out change  in  connection  with  the  new  and 
amendatory  portions  of  this  act  and  Is  not 
a  repeal  and  re-enactment  of  such  repeated 
portions  (1  Sutherland  on  Statutory  Construc- 
tion, 441;  Ely  v.  Holton,  15  N.  Y.  598 :  Small 
V.  Lutz,  41  Or.  570,  67  Pac.  421,  60  Pac  825 ; 
HeUraan  v.  Shoulters,  U4  CaL  136,  44  Pac. 
915,  45  Paa  1068;  Gordon  v.  People,  44  Mich. 
485,  7  N.  W.  69;  People  v.  Supervisors,  67 
N.  T.  109,  23  Am.  Hep.  94;  McLaughUu  v. 
Newark,  57  N.  J.  Law,  298,  30  AU.  543; 
State  V.  Andrews,  20  Tex.  230;  Central  Pa- 
cific R.  R.  Co.  V.  Shackelford,  63  Cel.  265; 
Swamp  Land  Drainage  District  v.  Glide,  112 
Gal.  85,  44  Pac.  461),  and  the  new  and  amend- 
atory portions  of  this  act  neither  provide 
directly  or  spedflcally  for  a  lien  (Grow  v. 
Und.  167  Mo.  228,  66  S.  W.  1062,  67  8.  W. 
572),  nor  otherwise  provide  for  a  lien  upon 
any  basic  facts  which  wonld  not  authorize  the 
some  under  the  prior  law,  nor  relate,  except 
remedy  as  her^before  shown,  to  the  crw- 
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tlon  of  a  lien.  Bnt,  although  It  appears  that 
the  act  of  March  24,  1910.  does  not  provide 
for  an  Incnmbrance  on  real  property  ao  as 
to  fall  in  this  respect  within  the  constitu- 
tional Inhibition  against  allowing  immediate 
effect  to  such  acta  of  the  Legialatnre  npon  a 
declaration  of  an  emergency  (section  58,  art 
6,  Williams,  8  147a.  of  the  state  Constitution), 
this  act  at  pages  160,  161,  does  contain  the 
following'  provisions,  which  appear  to  bring 
It  within  the  inhibition  of  that  section  of  the 
Oonstitutl<Mi  in  that  it  contains  a  provision 
for  tbe  pardiase  and  sale  of  real  estate: 

"If  the  commissioners  shall,  npon  petition  of 
50  per  cent  of  the  resident  landowners  or  the 
owners  of  50  per  cent  of  the  total  acreage  of 
the  land  embraced  in  such  district,  at  any  time 
before  tlie  completion  of  such  drain  or  other 
improvement,  find  that  the  location  or  specifica- 
tion of  any  such  drain  or  improvement  should 
be  changed,  they  may,  by  an  order  of  record, 
ehan^  BQcSi  location  and  dimenaions,  and  may 
acquire  the  r^ht  of  way  for  any  snch  drain 
or  improvement  by  gift  grant,  pnrchaae  or  con- 
demnation proceedings. 

It  thus  appears  that  the  act  of  March  24, 
1010,  did  not  go  into  effect  nntU  June  18, 
VtlO,  90  days  after  its  passage  and  ivproval 
(Blley  T.  Cardo,  27  OkL  38,  UO  Pac.  738), 
and  that  tbe  selection  of  viewers  by  the  dis- 
trict Judge,  on  April  25*  IftlO.  and  tbeir  re- 
port to  the  county  conmlasioners,  aa  June  22, 
1910,  waa  without  authority  of  law  and  void. 
This  brings  ns  to  the  question  aa  to  whether 
the  proceedings  by  Oie  set  of  viewers  anK>int- 
ed  on  August  12,  1900,  and  directed  on  Sep- 
tember 14, 1909,  by  the  county  oommlasloners 
to  perform  the  servicee  and  make  the  report 
performed  and  made  by  them  on  June  22. 
1910,  was  affected  and  rendered  void  by  the 
act  of  March  24,  IfttO,  which,  aa  stated,  took 
ettect  an  June  18th,  <a  that  year. 

[S]  Section  54,  art  10  (Williams,  i  144),  of 
the  state  Constitntlon  reada: 

"The  repeal  of  a  statute  shall  not  revive  a 
statute  previously  repealed  by  such  statute,  nor 
shall  such  repeal  affect  any  accrued  right,  or 
penalty  inenrred,  or  proceedings  b^nn  by  vir- 
tue of  such  repealed  statute." 

In  the  case  of  Gordon  v.  State  of  Kansas, 
4  Kan.  (489)  421,  It  was  held  that  a  statutory 
provision  (Comp.  L.  Kan.  838)  that  "the  re- 
peal of  a  statute  doea  not  •  •  •  affect 
any  ♦  *  •  proceeding  commenced  under  or 
by  virtue  of  the  statute  repealed"  Is,  because 
of  the  technical  meaning  of  the  word  "pro- 
ceeding," confined  to  Judicial  matters;  that 
is,  to  proceedings  In  the  prosecntlon  or  de- 
fense of  an  action,  so  that  proceedings  com- 
menced under  an  act  of  1863,  aa  amended  by 
an  act  of  1865,  were  put  to  an  end  by  the  re- 
peal of  these  statutes  by  an  act  of  1867,  which 
provided  a  different  procedure  and  contained 
no  saving  clause;  bnt  in  candnnatl  et  al.  v. 
Davis  et  al.,  58  Ohio  St  226,  SO  N.  E.  918, 
it  was  held: 

"Where  a  resolution,  declaring  the  necessity 
of  the  improvement  of  an  alley.  Is  made  by  the 

e roper  board  of  a  city,  at  the  time  the  resolution 
I  adopted,  the  subsequent  ammdment  the 
law,  whereby  Uta  making  of  sneh  improvements 
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as  to  alleys  of  a  certain  widtit  Is  conferred  on 
another  board,  does  not  work  a  discontineance 
of  the  pending  nroceeding,  though  It  be  of  such 
an  alley;  and  tne  improvements  should  be  pros- 
ecuted to  completion  by  the  board  that  adopted 
the  resolution,  unless  otherwise  expressly  pro- 
vided in  the  amendment" 

The  Ohio  Statute  (section  79,  Ohio  Bev. 
Stat)  that  is  cmistrued  and  applied  In  that 
case  is  substantially  the  same  as  the  aforesaid 
Kansas  statute  and  as  our  constitutional  pro- 
vision in  the  respect  under  ctfuideration.  and 
reads  as  follows: 

"Whenever  a  statute  is  repealed  or  amended, 
such  repeal  or  amendment  shah  in  no  manner 
affect  pending  actions,  prosecutions,  or  proceed- 
ings, civil  or  criminal,  and  when  the  repeal  or 
amendment  relates  to  the  remedy,  it  shall  not 
affect  pending  acti<ms,  prosecutions,  or  proceed- 
ings, unless  BO  enressed;  nor  shall  any  repeal 
or  amendment  affect  causes  of  such  action, 
prosecution,  or  proceeding,  existing  at  the  time 
of  such  amendment  or  repeal,  unless  otherwise 
expressly  provided  In  the  amending  or  repealing 
act." 

And  In  City  of  Toledo  v.  Marlow,  28  Ohio 
Cir.  Ct.  R.  298,  It  was  held  that  the  several 
statutory  steps  required  for  the  Improvement 
of  a  street  by  pavement  or  sewer  constituted 
a  "proceeding,"  within  the  meaning  of  the 
Ohio  Bev.  Stats.  1  79,  quoted  above. 

In  Bowman  v.  Cockrill,  6  Kan.  (311)  100, 
where  it  was  contended  by  the  plaintiff  that 
a  "tax  deed  was  not  prima  fade  evidence  of 
anything  prior  to  its  own  execution,  because 
he  daims  that  the  laws  under  which  the  deed 
was  executed  have  been  repealed  without 
any  saving  clause,  and  because  none  of  the 
subsequent  laws  making  tax  deeds  prima 
facie  evidence  of  all  proceedings  antecedent 
to  the  execution  of  such  deeds  have  any  retro- 
spective operation,"  the  court  said: 

"Section  113  of  this  new  act  contains  a  saving 
clause  which  reads  as  follows:  *A11  proceedings, 
titles,  etc,  not  completed  at  the  time  of  the 
taking  effect  of  this  act,  shall  be  carried  to  final 
determination  and  execution  according  to  the 
laws  in  force  under  which  they  originated.'  The 
case  of  Cktrdon  v.  State  ex  reL,  4  Kan.  489.  re> 
ferred  to  by  the  plaintiff  below,  has  no  applica- 
tion in  this  case.  The  word  'proceedings'  in  the 
statute  referred  to  in  that  case  (Oomp.  I*.  838) 
may  mean  judicial  proceedings;  but  the  word 
'proceedings'  in  said  saving  clause  undoubtedly 
means  tax  proceedings,  the  same  as  it  does  in. 
that  clause  of  section  10  of  chapter  198,  Oomp. 
U  878,  which  reads  as  follows:  'Such  deed  duly 
witnessed  and  acknowledged  shall  be  prima  fade 
evidmce  of  the  regulari^  of  sudi  proceedingSt 
f  nmi  the  valuation  of  the  land  bv  the  assessor 
indnslTe,  np  to  the  execution  at  the  deed.' " 

And  In  State  v.  CUy  of  Topeka,  68  Ean. 
177,  74  Pac.  647,  it  was  held  that  the  word 
"proceeding"  did  not  refer  to  Judicial  pro- 
ceedlnga  In  Laws  1903,  p.  2^  c.  122,  |  200, 
concerning  dties  of  the  first  dass,  whid» 
reads  as  follows: 

"The  passage  of  this  act  shaQ  in  no  way  affect 
any  b<md  heretofore  issned,  contract  entered 
into  for  any  public  building,  pavement,  or  sewMr. 
tax  or  specml  assessment  levied,  action  now 
pending,  or  proceeding  of  any  kind  commenced 
and  not  completed,  by  or  on  bdialf  of  any  dty.** 

In  tliat  case  it  was  said: 
"It  is  urged  that  the  word  'proceeding'  has 
been  Judicially  lutwpieted  by  ttls  court  to  a^ly 
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only  to  jadlda]  proeeedinga.  Oordon  t.  State 
ex  rdL,  4  Ean.  4^.  TUm  interpretation  ms  gir- 
eD  to  the  expression  as  ased  in  section  7342, 
General  Statutes  of  1901.  It  was  not,  however, 
determined  that  the  term  could  not  he  used  to 
applj  to  other  proceedinn.  •  •  •  Tfae  act 
doea  not  treat  at  judidal  proceedings,  bat  of 
the  organlsBtion.  powers  and  dottes  of  ettlea  of 
the  first  dasB,  and  particularly  of  issuing  bonds 
and  the  erection  of  public  improvements,  and 
it  was  to  protect  proceedings  of  this  character 
commenced  under  previously  existing  laws  that 
the  Baling  clause  was  enacted." 

In  Prentla  t.  Atl.  Coast  Line  Co.,  211  U. 
S.  210,  28  Sup.  Ct  67,  63  L.  Ed.  150,  It  was 
said: 

"Proceedings  legislative  in  nature  are  not  pro- 
ceedings in  a  court  within  the  meaning  of  Iter. 
Statutes,  S  720,  no  matter  what  may  be  the  gen- 
eral or  dominant  character  of  tiie  body  in  which 
they  may  take  place.  •  •  •  That  question 
depends  not  upon  tbe  character  -of  the  l>od7,  but 
upon  tbe  character  of  the  proceedings." 

In  Hale  v.  Henliel,  201  U.  S.  43,  26  Sup. 
Cft  370,  50  L.  Ed.  662,  It  was  held  tHat  the 
word  "proceedings"  la  not  a  technical  one 
and  la  aptly  used  by  the  courts  to  designate 
an  inquiry  before  a  grand  jury.  These  cas- 
es, excepting  the  flrst-dted  case  from  Kansas 
and  the  Ohio  cases,  merely  illustrate  the  va- 
riety of  uses  made  of  the  term  "proceeding" 
in  nonjudicial  as  well  as  Judicial  matters, 
and  indicate  that  It  often  has  a  less  technical 
and  less  restricted  meaning  than  might  be 
thought  from  a  reading  of  that  Kansas  case 
alone.  • 

In  Black's  Law  Dictionary  the  word  "pro- 
ceeding" is  defined  as  follows: 

"In  a  general  sense,  the  form  and  manner  of 
eonductiwT  judicial  business  before  a  court  or 
judicial  omeer;  regular  and  orderly  progress  in 
form  of  law,"  etc.  Tbe  italldzatitHi  Is  ours. 

And,  although  the  question  does  not  appear 
to  have  been  heretofore  discussed  by  this 
court,  in  the  case  of  Harlow  v.  Board  of 
Commissioners  of  Payne  County,  33  Okt.  356, 
125  Pac.  449,  this  court  held  that  a  proceeding 
to  construct  a  bridge  nearer  ttian  six  miles 
to  another  bridge  in  contravention  of  the  act 
of  March  11, 1903  (L.  1903,  p.  246),  as  amend- 
ed by  the  act  of  March  10,  1906  (L.  1905,  p. 
864,  being  section  7885,  Comp.  L.  1909),  In  re- 
spect to  the  distance  between  bridges,  being 
without  authority  and  subject  to  be  enjoin- 
ed, was  not  legalized  nor  affected  by  the  act 
of  February  17,  1911  (U  1911,  p.  41),  repeal- 
ing tbe  provision  of  prior  laws  so  contraven- 
ed because  of  this  provision  of  our  Constitu- 
tion. In  that  case  a  temporary  injunction 
was  granted  to  prevent  the  county  commls- 
sloDers  from  entering  into  and  cartTlng  out  a 
contract  of  construction  of  a  certain  bridge 
orer  a  river  wltMn  six  miles  of  another 
bridge  upon  the  erroneous  view  that  such 
bridges  were  farther  apart;  and  from  an  or- 
der dissolving  that  Injunction,  before  the  act 
of  February  17,  1911,  this  case  was  brought 
to  this  court  for  review,  where  it  was  re- 
versed npon  the  grounds  tliat  the  distance 
between  the  bridges  was  less  than  six  miles 
and  the  proposed  bridge  was  within  the  Inhi- 


bition ot  the  prior  statute,  with  the  statement 
in  the  body  of  the  opinion  that  the  proceed- 
ing was  not  affected  by  the  act  of  February 
17,  1911,  repealing  the  inhibition  because  of 
the  provision  of  the  Constitution  now  under 
conslderatlcoL 

However,  we  deem  it  unnecessary  to  decide 
and  do  not  decide  whether  the  term  "pro- 
ceeding," as  used  in  this  section  of  our  Con- 
stitution, Includes  any  purely  legislative  or 
purely  executive,  as  well  as  judicial  and 
quasi  judicial  proceedings  as  the  proceedings 
to  assess  and  fix  a  lien  against  real  property 
on  account  of  drainage  benefits  involve  both 
legislative  and  Judicial  questions  (9  R.  C.  L. 
623),  although  the  propriety,  wisdom,  and 
public  necessity  of  drainage  rests  exclusively 
with  the  L^slature  (9  R.  C.  L.  623,  624),  and 
all  the  proceedings  thereunder  may  have  a 
legislative  character  <9  R.  C.  L.  641). 
In  11  Mod.  Am.  L.  446,  it  Is  said: 
"The  hearing  may  be  before  the  board  which 
made  the  original  awessmcnt,  or  before  an- 
other board  which  while  acting  judicially  In  this 
instance  is  not  a  court  and  is  composed  of  ex- 
ecutiTB  officers.'* 

See  Hibbea  t.  Smith,  191  U.  8. 310,  24  Sup. 
Ot  88,  48  L  Bd.  195. 

We  tblnk  this  change  In  the  method  end 
manner  of  selecting  viewers,  being  in  a  mere 
matter  of  procedure  and  not  In  any  matter  of 
rlgbta,  does  not  afl^ect  the  proceedings  begun 
by  virtue  of  the  repealed  statute  In  this  re- 
spect, and  that  the  report  of  the  viewers  ap- 
pointed and  acting  under  the  old  statute  on 
the  fourth  day  after  the  new  statute  went  In- 
to effect  was  as  valid  as  If  there  had  been 
no  change  In  the  former  statute. 

[3]  As  to  the  proposition  that  the  proposed 
drainage  improvement,  without  the  Gaj)tain 
creek  lateral  «t  the  time  of  the  assessment, 
included  no  benefit  to  the  plaintiff's  lands, 
we  think  she  bad  an  adequate  remedy  at  law 
by  appeal,  If  not  by  mandamus,  although  the 
statute  authorizing  appeals  (L.  1907-08,  p. 
301,  as  amended  by  L.  1900,  p.  220,  as  amend- 
ed by.  L  1910,  p.  162,  the  same  being  section 
2079,  Rev.  L,  1910)  seems  to  assume  at  least 
nranlnal  benefits  to  tbe  appellant's  property 
and  In  terms  authorize  an  appeal  only  for 
the  purpose  of  determining  "whether  the 
property  for  which  an  appeal  is  prayed  has 
been  assessed  more  than  It  will  be  benefited, 
or  more  than  Its  proportionate  nbare  ot  the 
cost  of  the  Improvements." 

In  North  Canadian  River  Drainage  Dis.  No. 
3  of  Oklahoma  Coimty  v.  Fleenor,  168  Pac. 
902,  although  the  precise  question  as  to 
whether  this  statute  empowers  the  district 
court  to  relieve  an  appellant  from  all  dam- 
ages whatever  Is  not  discussed,  a  judgment 
of  such  court  granting  such  complete  relief 
was  affirmed  against  an  assessment  made  by 
the  county  omnmlaaloners  wUJi  the  atatement 
that: 

"As  there  is  evidence  reasooablv  tending  to 
support  the  findings  of  the  court  that  the  ditch 
was  of  no  benefit  to  plalntUTa  land,  we  win  not 
disturb  the  judgment.** 
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Aside  from  tbo  questionft  u  to  whether  the 
plalntUt  had  ftn  adequate  remedy  by  manda- 
mus and  as  to  whether  the  subsequent  provl- 
sloQ  for  the  Captain  creek  lateral  makes  this 
a  moot  qnestlon,  which  we  do  not  determine, 
it  appears  to  as  that  the  plaintiff  was  not 
entitled  to  the  relief  granted  her  In  the  trial 
court. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  lostrncttoaa  to  dismlsi  plain- 
tiff's petition. 

TURNER.  SHAJRF,  and  HARDY,  JJ.,  coo- 
cur.   KANB,  0.  J.,  not  participating. 


OATBfAN.  Oountr  rTreamirer,  «t  aL  t.  POW- 
ELL.  (No.  7001.) 

(Supreme  Court  of  Oklahoma.   Oct.  10,  1016.) 

fStfilahut  bp  the  Oomrt.) 

Stbcjal  Assessuentb. 

Same  as  syllabus  in  case  of  John  J.  QaymaD, 
County  Treasurer,  R.  P.  Roope,  County  Clerk, 
and  C.  F.  Buzzi,  Sheriff,  Plaintiffs  in  Krror,  t. 
Mary  A.  Mullen,  Defendant  in  Error,  No.  7590 
in  tms  court,  and  decided  at  this  time. 

Error  from  District  Court,  Lincoln  C!onnty; 
Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  P.  M.  Powell  against  John  J. 
Qayman,  County  Treasurer,  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  and  remanded,  with  in- 
Btructlons  to  dismiss  petition. 

JtAin  J.  Davis,  of  Chandler,  and  Qrant 
Stanley,  of  Oklahoma  C9ty,  for  plaintiffs  in 
error.  Brwin  &  Erwln,  of  Wdlston,  tot  de- 
fendant In  ernHr. 

THAOEBR,  J.  The  plaintiffs  in  error 
will  be  designated  as  defendants,  and  the 
defendant  in  error  as  plaintiff,  in  accord  with 
their  req»ectlve  titles  in  the  trial  court. 

This  is  an  action  by  plaintiff  against  de- 
fendants to  vacate  and  set  aside  a  special 
assessment  of  $800,  b&sed  upon  a  finding  of  a 
drainage  benefit,  and  to  perpetually  enjoin 
the  collection  of  the  same  against  his  north- 
west quarter  (^)  of  the  southwest  quarter 
iM)  of  section  twenty-two  (22),  in  township 
fourteen  (14)  north,  of  range  two  (2)  east  of 
the  Indian  meridian,  in  Lincoln  county,  as  a 
part  of  drainage  district  No.  1,  of  said 
county.  From  a  judgment  In  favor  of  the 
plaintiff,  the  defendants  bring  the  case  here 
for  review. 

Except  as  to  the  real  property  affected  and 
the  owner  of  the  same  this  case  Is  i)racticaUy 
identical  In  the  facts  thereof  and  pre<'isely 
Identical  in  the  questions  presented  for  de- 
cision with  the  case  of  John  J.  Cayman, 
County  Treasurer,  R.  P.  Roope,  County  Clerk, 
and  C.  F.  Buzzi,  Sheriff,  Plaintiffs  In  Error, 
V.  Mary  A,  Mullen,  Defendant  In  Error,  161 
Pac,  1051,  No.  7590  in  this  court  and  decided 
at  this  time.   The  <^lnlon  and  syllabus  in 


the  last-mentioned  case  U  adopted  as  the 

opinion  and  syllabus  In  this  case. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  Instmctlona  to  dlBniiMi  plaln- 
tiTs  petition. 

TURNBR,  SHARP,  and  HABDT,  JJ^ 
concur.  KANE,  C.  J.,  not  partidpatlng. 


CAYMAN,  County  Treasurer,  et  al.  v. 
THOMPSON.    (No.  7592.) 

(Supreme  Court  of  Oklahoma.   Oct.  10,  1916^ 

(Spttahua  by  Ac  OouH.) 

Special  Assessments. 

Same  as  syllabus  in  case  of  John  J.  Gaytnan, 
County  Treasurer,  R.  P^  Roope,  County  Clerk, 
and  C.  F.  Buzzi,  Sheriff,  Plaintiffs  in  Error,  v. 
Mary  A.  Mullen;  Defendant  in  Error,  No.  7590 
in  this  court,  and  decided  at  this  time. 

Error  from  District  Court,  Lincoln  County; 
Chaa.  B.  WUaon,  Jr.,  Judge. 

Action  by  O.  L.  OTiompson  against  John  J. 
Cayman,  County  Treasurer,  and  others. 
Judgment  for  plaintiff,  and  def^dants  bring 
error.  Reversed  and  remanded,  with  instrufr 
tions  to  dismiss  [>etition. 

John  3.  Davis,  of  Chandler,  and  Grant 
Stanley,  of  Oklahoma  City,  for  plaintiffs  in 
error.  Envln  &  Erwln,  of  Wellston,  for  de- 
fendant in  error. 

THACKBR,  J.  Ihe  plaintiffs  in  error  will 
be  designated  as  defendants,  and  the  defend- 
ant In  error  as  plaintiff,  in  accord  with  their 
respective  titles  In  the  trial  court. 

This  is  an  action  by  plaintiff  against  de- 
fendants to  vacate  and  eet  aside  a  special 
assessment  of  $400,  based  upon  a  finding  of 
a  drainage  benefit,  and  to  perpetually  en- 
join the  collection  of  the  same  against  his 
northeast  quarter  {>»)  of  the  southeast  quar- 
ter (%)  of  section  twenty-one  (21),  In  town- 
ship fourteen  (14)  north,  of  range  two  (2)  east 
of  the  Indian  meridian  in  Lincoln  county, 
Okl.,  as  a  part  of  drainage  district  No.  1,  of 
said  county.  From  a  Judgment  in  favor  of 
the  plaintiff,  the  defendantg  bring  the  case 
here  for  review. 

Except  as  to  the  real  property  affected  and 
the  owner  of  the  same  tlils  case  is  practically 
ideuticQl  In  the  facts  thereof  and  precisely 
identical  In  the  questions  presented  for  de- 
cision with  the  case  of  John  J.  Cayman, 
County  Treasurer,  It.  P.  Roope,  County 
Clerk,  C.  F.  Buzzl,  Sheriff,  Plaintiffs  in  Error, 
V,  Mary  A.  MuUeu,  Defendant  In  Error,  161 
I^c.  1051,  No.  7500  In  this  court  and  decided 
at  this  time.  The  optnl<m  and  syllabus  In  the 
last-mentioned  case  Is  adopted  as  the  f^tlnion 
and  syllabus  in  this  case. 

The  judgment  la  reversed  and  the  cause 
remanded,  wlUi  instructions  to  plain- 
tiff's petition. 

TURNER,  SHARP,  and  HARDY.  JJ^  eoD- 
cor.  KANE^  a     not  partldpatins. 
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OAYUAN,  Conntr  Tnuaxw,  et  aL  t. 
WEATHERS  et  aL  (No.  7503.) 

(SnpTMM  Oonrt  of  OMwhomt,   Oct  10,  IMft) 

SraOIAX,  ASSESSHEITTB.  ,      ,  ^ 

Same  as  srUabus  in  caac  of  John  J.  Gay- 
iBan,  Coiinty  Treasurtr,  R.  P.  Room,  County 
Olerk,  and  a  F.  Bosii,  Sheriff,  PlaiDtiffa  in 
Bnor.  T.  Mary  A.  Hnllen,  Defendant  in  Or* 
ror.  161  Pac.  1061,  No.  7500  in  thii  oonrt,  and 
decided  at  this  time. 

Brror  £rom  Dlatrict  Oonrt,  Unooln  Qoaatj; 
disa  B.  Wilaoo,  Jr.,  Jadge. 

Action  by  J.  O.  Weathers  and  another 
against  John  J.  Gayniau,  County  Treasurer, 
and  others.  Jadcnmit  for  plaintiffs,  and  de- 
fendants bring  error.  Rerarsed  and  remand- 
ed, with  inatnictioos  to  dismiss  petition- 
John  J.  DstIs,  of  Chandler,  and  Grant 
Stanley,  of  Olclahoma  City,  for  plaintiffs  in 
emr.  Srwln  &  Hrwin,  of  WalMon,  tat  de- 
fendants in  error. 

THACKBR,  J.  Tbe  plalnQfTi  In  error  wUl 
be  designated  as  defendants,  and  tbe  defend- 
ants in  error  as  plalntUb,  In  aocmd  vltti 
their  respectlTe  titles  In  the  trial  ccort 

This  It  an  actloil  by  pUintUfs  against  de- 
fendants  to  vacate  and  set  aside  a  Bpedal 
assessment  of  $440,  based  npon  a  finding  of 
a  drainage  benefit,  and  to  perpetoaUy  en- 
Join  the  collection  oC  ttte  same  against  Uwlr 
northwest  quarter  0&)  of  the  ntnthweet 
goarter  (%)  of  section  twenty-three  (28),  In 
township  fourteen  (X4!)  north,  iof  range  two 
(2)  east  of  the  Indian  meridian.  In  Lincoln 
county,  as  a  part  of  drainage  distilct  No.  1, 
«f  said  conntar.  IVom  a  Judgment  In  fftvor 
ef  the'  plaintiffs,  the  defandants  bring  the 
case  here  for  review. 

Bxcept  as  to  the  veal  prop^ty  affected  and 
the  owner  of  the  savie  this  case  is  practically 
Identical  In  the  facts  thereof  and  predsely 
Identical  In  the  qnestlmis  presented  for  de* 
dsion  with  the  case  of  John  J.  Gayman, 
Gountr  Treasurer,  E.  P.  Rot^  County 
Olerk,  and  O.  F.  Burnt,  Sheriff,  nainUfEs  In 
Brror,  t.  Mary  A.  Uullen,  Defendant  in 
Brror,  161  Pae.  lOBl,  No.  7580  In  this  court 
and  decided  at  this  time.   The  opinion  and 


syllabus  in  the  last-mentioned  case  Is  adopt- 
ed as  the  (pinion  and  syllabus  In  this  case. 

The  Judgmoit  Is  levexsed,  and  the  cause 
remanded,  with  Instrnctlons  to  dismlas  plsin* 

tlfTs  petition. 

TURNER,' SHARP,  and  HARDT,  JJ..  oon- 
cor.  KANB,  a  J.,  not  partldpatiiig. 


FDCE  V.  HCGHET  et  aL   (No.  5806.) 
(Supreme  Oourt  of  OUaboma.  De&  19^  1916.) 

(SvlMus      t1t€  Oourt.) 
Affku-  asd  Ebsob  «=»773(5)— Bbxkts— Rb- 

VEBSJX  It»  FaILUU  to  FuA. 

Where  jdalntiff  in  error  has  aerred  and  filed 
hia  brief  in  compliance  with  the  rules  of  this 
court,  and  defendant  in  error  has  neither  filed 
a  brief  nor  offered  any  ezenae  for  hia  failure 
to  do  BO,  and  where  the  brief  filed  appears  rea- 
sonably tiPBuatain  the  assignments  cnT  error,  the 
Supreme  Oourt  may  reverse  tbe  case  in  accord- 
ance With  the  prayer  of  the  petition. 
_[Ed.  Note.— For  other  easciL  see  Appeal  and 
Brrw/Cent  Dig.  If  SUMTsIIO;  Dee.  Dig. 
<»778(S}J 

Error  from  District  Gourt,  AlfsUk  County; 
James  B.  OidllKm,  Judge. 

Action  between  Willis  H.  Feck  and  D.  A. 
Hu^iey  and  another.  There  was  a  judg- 
ment for  the  latter,  and  the  foziner  brings 
error.  Reversed  and  remanded. 

Titus  &  Carpenter,  of  Cherokee,  for  plain- 
tiff in  error.  Beeman  ft  Elrkoidsll,  of  Cher- 
okee, tor  defendants  In  error. 

HARDT,  J.  Plaintiff  In  error  filed  Us 
brief  herein  February  11.  1010,  and  duly 
served  same  upon  defmdant  in  errw,  since 
which  time  defendant  in  error  has  ntlHieir 
filed  a  brief  nor  offered  an  excuse  for  saeh 
tenure ;  and  under  Uie  r^eated  dedsl<»is  of 
this  court,  we  are  not  required  to  seanA  the 
record  to  find  aome  theory  npon  lAldk  the 
judgment  of  the  court  below  may  be  sustain- 
ed, but  may,  where  plaintiff  In  erro^  brief 
appears  reasonably  to  sustain  the  assign- 
ments ot  error,  reverse  the  case  In  accord- 
ance with  the  prayw  of  the  petition. 

It  appearing  that  the  assignmenta  of  er- 
ror relied  npon  are  reasonably  sustained  by 
the  brief  filed,  the  Judgment  la*  reversed,  and 
the  eaoae  remanded.  All  the  Justices  con- 
cur. 


4t»n»r  other  obmb  i 
16aiP^-e7 


I  ■saw  toplfl  and  X>r-MniIBBB  In  all  Ssy-Nniliered  DifMls  sad  ladma 
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mSSOrCBI,  K.  &  T.  RT.  00.  t.  LYNN. 

(No.  7682.) 

(Supreme  Court  of  Oklahoma.    Dec.  S,  1916.) 

(SyiUbu*  hv  the  Court.) 

1.  Oabbikbs  «s>313  —  Oabkuob  or.  Passbn- 

OEBS— AcTIONS—PaBTIKB. 

W.  made  an  interstate  ^{pment  of  live  stock 
by  defeikdant's  line  of  railway,  aa  a  common  car- 
rier, with  L.  u  caretaker  of  said  stock,  noder  a 
written  contract  by  Uie  provisions  of  which  W. 
Wreed  to  indemnl^  and  hold  harmless  the  said 
carrier  for  any  damages  it  might  be  required  to 
pay  to  any  person  accompanying  said  live  stock. 
L.,  wMle  acting  aa  caretaker,  sustained  injury, 
and  sued  the  carrier  for  damages.  Held,  that 
W.  is  not  a  necessary  party  to  the  action,  and 
that  it  was  not  error  tor  the  court  to  deny  tiie 
motion  of  defendant  to  make  W.  a  party. 

Ifid,  Note.— For  other  caaM,  see  Oarrieis, 
Dec  Dig.  «=»813.] 

2.  Cabbiebs  «=9242— Cabsiaqb  or  "P^ssen- 
OBB8"— Who  abb. 

A  person  riding  in  the  caboose  of  a  freight 
train  as  a  caretflker  of  live  stock  carried  in  such 
train  la  a  "passenger,"  and  it  is  the  duty  of 
the  dcf^dant  rAilroad  company  to  exezdse  to- 
ward him  the  hisbest  reasonable  and  practicable 
skill,  care,  and  diligence. 

[Ed.  Note.— For  other  cases,  see  Carriers* 
Cent  Dig.  S  880;  Dec;  Dig.  «5>242. 

For  other  definitions,'  see  Words  and  Pbrases, 
First  and  Second  Seriea,  Pasaeuger.] 

8.  Gabbibbb  «=»298^)— Oabsiaoe  or  Passbk- 

OEB8— RiBE  ASfiUHED. 
A  passenger  on  a  tMlebt  train  aaaomea  the 
ordinary  risks  of  injury  from  Jerks,  jars,  and 
jolts  incident  to  the  movement  of  sach  trains, 
and,  in  order  to  warrant  a  recovery  for  an  in- 
jury sustained  from  a  jolt  or  jar,  must  show 
tliat  nich  Jolt  or  Jar  wsa  nnoaual,  ertraordinary, 
or  mueosflsary. 

'  [Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1182*  1206,  1206;  Dec.  Dig.  «s» 
298(%).] 

^  Oabbzbbs  <s>307(4,  eM^ABBuSB  or  Pas* 

■BNOEBS— NOTIOB  Or  IMJTIBY. 
Where  an  action  is  brought  to  recover  dam- 
ages for  personal  injury  sustained  by  a  care- 
taJcer  ef  an  interstate  ahipment  of  live  atoek 
under  a  written  contract  containing  the  provi- 
sion that  as  B  condition  precedent  to  recovery 
of  damages  for  i>ersonal  injuries  sustained  by 
such  caretaker,  notice  in  writing  of  the  claim 
for  damages  on  account  of  such  injurr  must  be 
given  the  carrier  within  30  days  pf  taa  date  of 
the  injury;  such  provision  being  xeaaonaUe  and 
valid,  the  failure  to  give  such  notice  ia  a  com- 
plete bar  to  such  action. 

fEd.  Note.— For  other  cases,  see  Carriers, 

Cent.  Dig.  «  1255,  1257-1259,  1491;  Dec  Dig. 
«=>307(4,  8).] 

5.  Carbiebs  «=>S2(2)— Gabbiaqe  or  Passen- 
OEBS— WaIVEE  of  CONDITIOSS. 
The  provision  of  said  contract  requiring  no- 
tice is  a  condition  precedent  to  the  maintenance 
of  such  action,  and  must  be  substantially  com- 
plied with  by  such  caretaker  before  be  can 
maintain  a  cause  of  action  against  the  carrier, 
and  the  carrier  cannot  waive  nor  ignore  aach 
terras  of  the  contract  since  to  do  so  would  vio- 
late  the  federal  act  regulating  interstate  com- 
merce, and  permit  discrimination  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  84;  Dec  Dig.  «s»S2(2).] 


Commlssioiieni^  Opinion,  Division  No.  A. 
Error  from  Dlstrtet  Ooart,  Osage  Gonntr;  B. 
H.  Hadson,  Judge. 

Action  by  PatiiA  I^im  against  tli«  iSSa- 
sonri,  Kansas  A  Texas  Railway  Company. 
Judgment  tor  plUbitur.  and  defendant  brings 
error.  Reversed. 

Clifford  L.  Jackson,  W.  B.  Allen,  and  M. 
D.  Oreen,  all  of  Muskoge^  for  plaintiff  in  er- 
ror. Leahy  &  MacDtMiald,  of  P&wbuslta,  tor 
defendant  ta  error. 

EDWAADS,  a  For  convenience  and  brevi- 
ty the  parties  will  be  referred  to  as  plainttfT 
and  defendant,  according  to  their  positton  In 
the  lower  court  The  plaintiff,  Patrick  Lynn. 
InsUtnted  this  salt  In  the  dteblct  conrt  of 
Osage  county  against  the  defendant.  Mis- 
souri, Kansas  &  Texas  Railway  Company,  to 
recover  damages  tor  personal  injuries  sds- 
taiued  by  plain  tiff  while  a  passenger  on  de- 
fendant's freight  train  as  caretaker  in  cliarge 
of  eight  cars  of  cattle  shipped  by  C.  T.  and 
3.  E.  White,  from  a  point  in  Oklahoma  to  the 
National  Stockyards  at  Oast  St  Loals.  111. 
The  Injuries  complained  of  are  alleged  to 
have  been  caused  by  a  sudden  stop  of  satd 
train  in  the  defendant's  yards  at  ElUs,  Ho., 
by  which  plaintiff  was  thrown  against  the 
side  and  floor  ot  the  caboose,  thereby  break- 
ing two  of  bis  ribs  and  injuring  his  bade, 
from  which  injury  it  Is  alleged  he  suffered 
great  physical  pain  and  mental  anguish,  and 
will  continue  to  so  suffer,  and  whereby  his 
earning  capacity  has  been  permanently  im- 
paired and  he  has  been  rendered  unable  to 
perform  manual  labor.  The  defendant  by 
way  of  answer,  among  other  things,  alleges 
that  tlie  shipment  of  cattle  was  under  a  spe- 
cial contract,  which  Is  attached  to  the  answer 
aa  Exhibit  A.  Which  contract  provides  for 
two  rates  applicable  to  such  shipments,  the 
lesser  of  which  applied  to  the  shipment  nn-, 
der  which  the  live  stock  moved,  and  that 
under  said  rate  defendant's  liability  is  limit- 
ed as  provided  in  said  contract;  that  the 
plaintiff  is  bound  by  all  the  terms  and  condi- 
tions of  said  contract  and  is  barred  from 
maintaining  this  action ;  that  by  the  terms 
of  said  contract  It  Is  provided  that  the  party 
in  charge  of  said  shipment  would  be  carried 
only  ou  the  train  drawing  said  cars,  In  ac- 
cordance with  tbe  rules  on  back  of  said  con- 
tract a  failure  to  observe  which  would  be 
an  absolute  bar  to  any  right  to  recover  dam- 
ages for  Emy  Injuries  resulting  from  failure 
to  observe  the  same,  and  every  one  who 
should  receive  any  Injuries  by  reason  of  tbe 
negligence  of  the  carrier  should  have  no 
right  of  action  therefor  unless  notice  In 
writing  of  the  claim  for  damages  on  account 
of  such  Injury  be  given  to  some  local  agent 
of  the  carrier  or  the  general  manager  at 
St  Louis  within  30  days  of  the  date  of  tbe 
Injury,  such  notice  to  contain  a  statement  of 
certain  facts  set  oat  in  the  oontract  The 
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defendant  fiutber  gpeclfically  pleade  fwctloa 
6  of  said  contract,  raqalrlng  notice  In  writ- 
ing of  any  Injary  sustained  b7  any  J)tfson  in 
ciharge  of  said  lire  stock;  within  80  days, 
and  alleges  that  no  notice  was  ever  given 
as  required  In  said  paragraph  6.  Farther 
answering,  the  defendant  alleges  that  the 
shippers,  O.  T.  and  J.  E.  White,  by  the  terms 
of  said  contract  agreed  to  hold  the  carrier 
harmless  from  all  claims  of  Injuries  to  per- 
sons accompanying  said  lire  stock.  Defend- 
ant prays  that  satd  shippers  be  made  parties 
defendant,  and  that  If  any  Judgment  be 
rendered  In  favor  of  the  plalntifT,  It  have 
Judgment  over  against  the  said  shippers  for 
the  amount  thereof,  with  costs  and  expenses. 
The  plaintiff,  among  other  things,  by  way  of 
reply,  alleges  that  plaintiff  upon  his  arrival 
at  St.  Louis  presented  his  drovers'  contract 
to  the  validating  agent  to  have  issued  to  him 
a  ticket  for  his  return  transportation;  that 
Mid  agmt  at  the  time  informed  plaintiff 
that  the  general  claim  agent  of  defendant 
oompany  desired  to  see  him  at  the  general  of- 
fice at  St.  Loals  and  arrange  a  settlement  for 
plalntifTs  Injuries;  that  plaintiff  went  to 
the  office  of  the  general  claim  agent  at  St. 
Louis,  and  said  dalih  agent  offered  to  settle 
with  plaintiff  for  the  damages  sustained,  and 
plaintiff  Informed  the  agent  at  the  time  the 
full  facts  concerning  his  Injuries,  and  stated 
to  said  agent  that  he  did  not  know  the  ex- 
tent of  his  Injuries  nor  the  character  of  the 
same,  and  tMt  It  was  Impossible  for  him  to 
ten  the  company  whether  the  injuries  were 
permanent,  and  Informed  the  company  at  the 
time  that  if  the  injuries  were  permanent.  It 
would  have  to  stand  responsible  for  damaces 
to  him;  that  said  officer  did  not  demand  that 
he  make  out  or  reduce  to  writing  said  state- 
ment and  made  no  objection  to  the  form  of 
tlie  dalm  made  by  plaintiff;  that  on  his  re- 
turn to  Oklahoma  about  2  days  thereafter 
the  son  of  plaintiff  saw  one  of  the  claim 
agents  of  the  def«idant  and  eimke  to  talm 
of  the  injury  of  plaintiff,  and  the  agent  at 
the  time  agreed  to  call  upon  plaintiff  and 
take  a  statement,  but  did  not  do  so.  That 
plaintiff  thereafter  wrote  to  said  claim  agent 
at  Oklahoma  City,  and  was  by  him  directed 
to  see  a  physician  at  Big  Heart,  Okl.,  and 
thereafter  plaintiff  wrote  to  the  general 
claim  agent  at  Bt  Louis  and  made  a  claim 
for  damages,  but  received  no  reply  thereto; 
that  since  the  day  of  the  Injury  the  defend- 
ant had  full  notice  and  actual  knowledge  of 
all  tlie  facta  and  circumstances  connected 
with  and  concerning  such  Injury  of  plain- 
tiff, and  at  all  times  assented  to  the  verbal 
statement  instead  of  the  written  statement, 
and  by  reaami  thereof  waived  the  terms  of 
the  contract  Plaintiff  further  alleges  that ' 
Bald  contract  is  unreasonable,  in  that  It  was ' 
impossible  for  the  plaintiff,  within  SO  days  | 
after  said  injury,  to  ascertain'  or  discover  1 
the  full  extent  -Qiereof  and  whether  or  not 
tt  was  permanent  The  case  was  tried  to  a ' 
jury,  and  Judgment  rendered ,  In  f^vor  «f 


plaintiff  in  the  aum  of  $2,000.  froih  which 
Judgment  the  defendant  in  due  time  appealed 
to  ttiis  court.  The  defendant  a^nea  several 
propositions  as  grounds  for  reversal  of  tlie 
jadgtoent  rendered,  which  will  be  considered 
in  the  order  presented. 

[1}  The  first  assignment  Is  based  upon  the 
following  clause  in  the  live  stock  contract: 

"  •  •  •  The  shipper  •  •  •  will  hold 
the  carrier  harmless  from  any  and  all  claiiDS  for . 
injuries  to  persons  accompaoying  said  live  stock, 
as  aforesaid,  resulting  from  carrier's  or  em- 
ploye's negligence,  oT  otherwise,  and  will  Indem- 
nify it,  for  any  damages  it  may  be  required  to 
pay  by  reason  thereof.   •   • .  ♦  " 

And  It  Is  COD  tended  that  imder  sections 
4690  and  4691,  Bevts«d  l4Lwa  of  1910.  the 
slii^4;>er8  should  have  been  made  parties  to 
Qie  action.  -Those  sectloas  provide  that  any 
one  having  an  interest  In  the  aabjeet  of  an 
action  nu^  be  made  a  party,  and  that  any 
person  may  be  made  a  defendant  who  has  or 
claims  any  Interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party 
to  the  complete  determination  of  the  tmaxi^ 
tion  Involved.  It  Is  also  Insisted  that  under 
the  law  <a.  indemnity  (article  10,  c.  12,  Be-  • 
vised  Laws  of  :1910),  the  plaintiff  was  en* 
titled  to  have  the  shippers  made  parties  de- 
fendant There  Is  authority  which  would 
seem  to  have  warranted  the  trial  court  la 
mailing  the  siiippers  parties  to  the  action. 
Boyer  v.  Lucas  &  St  L.,  etc..  By.  Go.  (Tex. 
Civ.  App.)  72  S.  W.  1038 ;  Houst(»i,  etc..  By. 
Ca  V.  Douglas  (Tex.  Civ.  App.)  120  S.  W. 
1048.  It  however,  can  hardly  be  said  that 
one  who  indemnifies 'another  against  claims 
for  Injury  and  damages  has  such  an  Interest 
in  a  suit  for  damages  In  actlmis  fw  tort  as 
wlU  require  the  indemnifier  to  be  made  a 
party  to  the  action.  Under  the  second  sub- 
division of  section  1080,  Beylsed  Laws  at 
1010.  there  could  be  no  rqpovery  by  the  la* 
demnlSed  without  payment  by  JUm.  The 
general  rule  is  stated  as  foUows: 

"The  right  to  sue  for  indemoi^  for  damages 
resulting  from  the  oeglGCt.  misfeasance,  or  mal- 
feasance of  defendant  does  not  accrue  until  pay- 
ment has  been  made  by  plaintiff."  22  Cyc. 
96  (D). 

This  conrb  in  the  case  of  Axmstrong  t. 
Poland,  IM  Pac.  220,  says: 

"The  first  assignment,  that  'the  court  erred  in 
refusing  to  make  additional  parties  defradant* 
cannot  be  sustained.  The  cases  relied  upon  by 
counsel  are  not  in  point,  for  the  reason  that  in 
those  eases  the  parties  sought  to  be  brought  Into 
the  case  were  intetested  in  the  subject-matter  of 
the  action.  Not  so  In  this  case.  It  would  have 
been  entirely  proper,  and  perhaps  the  better 
practice,  to  have  brought  the  parties  in,  and  cer- 
tsinly  for  the  best  interests  of  the  defendant,  but 
there  is  no  statute  requiring  the  court  to  com- 
ply with  the  motion.  The  statute  (section  4696, 
Bev.  Laws  1910)  is  only  mandatory  where  'a 
determination  of  the  contreversy  cannot  be  had 
without  the  presence  of  the  other  parties.*  No 
such  state 'of  facts  exists  here.  It  was  discre- 
tionary witii  tbe  trial  eonrt,  and  we  cannot  say 
that  there  was  an  abuse  of  discreti<m." 

tboefore,  held  that  the  shippers  were 
not  necessary  parties,  and  the  denial  oC  the 
notion  la  not  seveiaAblft  error.  ■ 
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[2»  Upon  tbe  Becond  assignment  it  Is  con- 
tended that  the  stopping  of  the  train  at  the 
time  plaintiff  alleges  be  was  Injured  was 
made  In  the  nsnal  and  castomai7  manner  for 
a  tialn  of  the  lengtli  and  diaracter  of  the 
one  in  qnesttiHt ;  that  a  short  stop  was  neces- 
saxT,  owing  to  dlfficolty  in  t^teuing  a  switch ; 
that  sQch  stop  was  (me  ttiat  might  be  expect- 
ed to  occur  in  the  handling  of  this  daas  of 
tralBc,  and  was  not  a  thing  that  could  be 
avoMed ;  and  that  there  was  no  negligence 
on  the  part  ot  the  defmdant  In  so  handUng 
its  train,  and  no  liaUUty  arose  in  &Tor  of 
the  plaintUL  The  courts  recognise  that  per* 
sons  traveling  upon  frel^  trains  must  bear 
the  inconTenlaiGes  and  risks  arising  troai  the 
OTdlnazT  operation  of  sodi  t^ralns;  that 
bnmidi^  jolting,  Inndilng,  and  Jeridng  Is 
necessary  and  nsnal  In  the  handling  of 
freight  trains,  and  it  Is  mly  where  the  in- 
jury is  caosed  by  an  extraordinary  or  nn- 
mraal  Jar.  yat,  or  Inrcb,  due  to  netfUlgimoe  in 
tin  handling  of  the  train,  Uiat  a  carrier  is 
liable.  Heari<A  t.  Ha  Pac;  Ry.  Go,  195  Ma 
104,  93  S.  W.  26S.  0  Ann.  Gas-  798;  St  U, 
eta,  By.  Ca  t.  Gosnell,  28  OkL  588,  101  Pftc 
1126,  22  Li.  B.  A.  (N.  8.)  802;  St  L.,  etc..  By. 
Ca  T.  Kena,  41  OkL  187.  186  Pac  169.  If 
there  Is  evidence  ot  an  nnnsnal  or  extraordi- 
nary Jar,  Jttfc.  or  lurch  causing  tSie  Injury  of 
plaintiff,  an  Inference  of  a  breach  of  duty 
arises  whldi  places  the  burden  upon  the  de- 
fendant to  show  that  the  bijnry  was  the  re- 
sult of  an  accident  or  some  unforeseen'  con- 
dltion.  which  the  enr^se  of  due  skill,  fore- 
sight, or  diligence  could  not  have  prevented. 
4  R.  a  U  I  684.  p.  mB;  5  R.  a  Ll  |  715, 
80;  Dorr  r.  I«high  Valley  By.  Co^  211 
N.  X.  860,  106  N.  a  6S2,  L.  B.  A.  1915D.  868. 
Ann.  Cas.  1M60,  763;  HeOregor  t.  Great 
Northern  By.  Co..  81  N.  D.  471.  164  N.  W. 
261;  St  I*,  ft  S.  F.  Bar.  Oa  T.  Eltts,  40  OkL 
686,  140  Paa  144,  U  B.  A.  1916C.  348;  Bam- 
W0J  T.  McKay,  44  OkL  744.  146  Pac.  210. 

Without  siting  out  tba  evidCToe  and  the 
drcumstanora  under  which  plaint  sustain- 
ed the  injury  complained  of,  we  hold  that 
0te  evidence  clearly  establishes  that  an  un- 
usnal  and  extraordinary  Jar  w  Jt^t  was  glv- 
the  caboose  In  which  plaintiff  was  riding, 
caused  by  the  sudden  stop  of  the  engine, 
brou^t  about  by  the  Inability  of  the  brake- 
man  to  promptly  unlock  the  swltcb.  The 
Jury  was  properly  instructed  on  this  point 

[4]  The  third  asslgnmoit  argued  the 
plaintllE  is  In  these  words: 

"^le  provisisoiis  of  the  shipping  contract  were 
valid  and  reasonable;  defenwuit  cUd  not,  sod 
could  DOt,  w&ive  the  providon  for  written  no- 
tice, and  plaintiff,  having  failed  to  give  such  no- 
tice, cannot  recover." 

And  the  dause  ot  the  ooutract  here  under 
consideration,  section  7,  is  as  follows: 

"7.  The  shipper  or  party  or  parties  in  charge 
of  said  cars  will  only  be  carried  on  the  tram 
drawing  said  cars,  in  accordance  with  the  roles 
on  the  back  hereof,  and  the  failure  to  obeerve 
SQch  regulations  shall  be  an  absolute  bar  to  any 
right  to  recovw  damage  Cor  any  injnries  «r 
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deaths  resulting  from  auA  fa!lare  to  observe  the 
same.  And  he  and  they  and  each  and  every 
of  them,  who  shall  receive  any  injnries  by  rea- 
son of  the  negligence  of  the  carrier,  or  other, 
wise,  shall  have  no  right  of  action  therefor,  anless 
notice  in  writing  of  the  claims  for  damsgea  am 
account  of  such  injury  be  givoi  the  nearest, 
or  any  other  convenient  local  agent  of  the  car- 
rier or  the  general  manager  of  said  raUway 
company  at  St  Louis.  Ho.,  within  80  days  ot 
the  date  of  the  Injury.  Such  notice  must  state 
the  time,  place  and  particulars  of  the  injury  and 
the  nature  and  the  extent  of  die  dami^es,  and 
no  other  or  fnrtliw  damages  can  he  recovaied 
dtan  those  set  finth  In  tms  notice." 

This  contract  being  for  an  Interstate  sh^ 
ment,  the  question  Involved  Is  governed  ex- 
clusively by  the  federal  law.  a.  R.  L  ft  P. 
By.  Ca  V.  Hardwlck.  etc,  226  U.  S.  426,  88 
SiQ).  Ot  174.  67  L.  £d.  284.  46  U  B.  A.  (N. 
S  J  a03 ;  Oult  Colo,  ft  Santa  F4  v.  Hefley  * 
Lewis.  1£8  U.  S.  OiS,  16  Sup^Ct  802,  SO  U  Bd. 
910 ;  Adama  Bzpress  Ca  t.  C^mlnger,  226  U. 
a.  401.  33  Sup.  Ct  148k  67  li.  Kd.  SUk  44  I* 
R,  A.  (N.  S.)  257. 

In  the  Hardwlck  Caa^  mpn,  Mr.  Juatloa 
White  said: 

"As  l^rifllation  concerning  the  deUvary  of  ears 
for  the  carriage  of  interstate  traffic  was  deariy 
a  matter  of  interstate  commerce  regulation,  even 
if  such  subject  was  unbraced  within  that  dass 
of  powers  concerning  which  the  state  has  a 
right  to  exert  its  authority  la  the  absence  of 
legislation  by  Congress,  It  must  follow,  in  eonae 
guence  of  the  action  of  Congress  to  which  we 
have  referred,  that  the  power  of  the  state  over 
the  subject-matt^  ceased  to  exist  from  the  mo- 
ment that  Congress  exercises  ita  paramount  end 
all-embracing  authority  over  the  subject.  We 
say  this  because  the  elementary  and  long-aettled 
doctrine  is  that  there  can'be  no  divided  author- 
ity over  interstate  commerce  and  that  the  regu- 
lations of  Cnm grass  on  that  sabjeet  an  su- 
preme.** 

In  the  Heller  *  Lewie  0am,  sqpre.  It  Je 

said: 

"It  is  unnecessary  to  pursna  this  dlseoasloD 

further.  The  state  statute  and  the  natimal  law 
opemte  upon  the  same  subject-matter,  and 
prescribe  different  rules  concerning  it  The  nMr 
tional  law  is  unquestionably  one  within  the 
competency  of  Congress  to  enact  uader  the 
power  given  to  regulate  commerce  between  the 
states.  Hie  state  statute  most  therefore  give 
vfay.** 

And  In  tb»  Czoninger  Gase^  supra.  It  Is 

held: 

"To  hold  that  the  liability  therdn  declared 
may  be  increased  or  diminished  by  local  regula- 
tion or  local  views  of  public  policy  will  eitbw 
make  the  provisioa  less  than  supreme  or  indi- 
cate that  Congress  has  not  shown  a  purpose  to 
take  possession  of  the  subject  The  first  would 
be  unthinkable,  and  the  latter  would  be  to  revert 
to  the  uncertaintlea  and  diversitiea  of  rulings 
which  led  to  the  amendment  The  duty  to  issue 
a  bill  of  lading  and  the  liability  thereby  as- 
sumed are  covered  In  fall;  and,  thoo^  there  ia 
no  reference  to  the  effect  upon  state  regulation, 
it  is  erident  that  Congreas  intended  to  adopt  a 
uniform  rule  and  relieve  onch  oontracts  from  the 
diverse  regulation  to  whidi  they  had  been  ther» 
tofore  subject" 

This  court  in  the  case  ct  St  Loois  ft  S. 
F.  By.  Co.  V.  Wynn,  163  Pac  1166,  held: 

"This  action,  bdng  based  owHt  a  contract  ot 
Interstate  shipment,  section  9,  art  28,  of  (ha 
Constltntiin,  wUdi  provides:  *Any  provfaioa  of 
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any  contraet  or  apeement,  etpresa  or  implied, 
KtlpQiatiiiff  toT  nolSce  or  demaad  other  than  cadi 
as  mHj  be  provided  bj  law,  aa  a  condlttiHi  pre- 
cedent to  establish  any  cIaIid,  demand,  or  liabil- 
ity, shall  be  Qoll  and  void'— Is  without  force,  be- 
ing abrogated  tinder  the  Gannack  Amendment 
of  Jiuw  %  1906  (34  Stat.  S93,  &  8591,  |  7; 
par&  11, 12,  n.  S.  Oomp.  Stat  1918,  |  8692)." 

See,  al«o,  O,  B.  I.  ft  By.  Oa  r.  Gray  et 
«].,  No.  7820.  168  Paa  — ,  not  yet  offlcteUy 

reported. 

[  E]  The  stlpalation  in  the  contract  regtili^ 
Ins  a  notice  In  writing  of  the  Injury  to  be 
glTen  within  30  days  Is  reaBonable,  and  the 
harden  U  upon  the  plaintiff  to  show  a  com- 
pllanoe  with  the  MHitract  in  this  regard. 
Failinc  to  do  so,  his  right  of  action  Is  bar- 
red. St.  L.  &  &  B.  By.  Co.  t.  Zlckafoose,  89 
Okl.  802.  18S  Pac.  406 ;  C.  B.  I.  &  P.  By. 
Ca  T.  Conway,  84  OU.  866,  126  Pac.  1110; 
C  B.  L  &  P.  By.  Co.  T.  Craig,  167  Pac  87, 
not  yet  officially  reported;  St.  L.  &  3.  V. 
By.  Co.  T.  lAdd.  38  Okl.  160,  124  Pac.  461 ; 
AL,  K.  ft  T.  By.  Co.  t.  Harrlman.  227  U.  B. 
667,  88  Sup.  Ot  897,  67  U  Ed.  600;  K.  a 
South.  By.  Co.  T.  Carl,  227  n.  S.  638.  88  Sup. 
OL  891,  67  L.  Ed.  688. 

It  has  frequently  been  held,  and  Is  now 
settled  law  that  the  common-law  liability  of 
a  carrier  In  cases  similar  to  the  case  at  bar 
may  be  limited  by  contract  entered  Into  Id 
Gonsldnatlon  of  a  reduced  rate  of  freight 
Chicago,  etc.,  B.  Co.  t.  Miller,  226  D.  S.  618, 
88  Sup.  Ct  169,  67  li.  Bd.  828 ;  Chicago,  eta, 
B.  Co.  T.  lAtta,  226  U.  B.  619,  83  Sup.  Ct 
166.  67  L.  Ed.  328;  Kansas  aty  Southern 
B.  Co.  T.  Carl,  227  U.  S.  689.  33  SiQ).  Ot 
891.  67  L.  Ed.  688 ;  Missouri.  K.  ft  T.  B.  Co. 
T.  Harrlman  Bros..  227  U.  S.  667»  88  8iq>.  Ot 
897,  67  U  Ed.  690;  Chicago,  etc.,  B.  Co.  t. 
Cramer,  282  U.  S.  490.  34  Sup.  Ct  383,  68  L. 
Bd.  607 ;  Oreat  Northern  B.  Ca  t.  O'Connor, 
232  U.  S.  608,  84  Sup.  Ct  380,  68  L.  Bd.  708 ; 
At(±ison,  etc  B.  Co.  r.  BoUnson,  283  U.  S. 
178,  34  Sop.  Ct.  666,  68  L.  Ed.  001;  Pierce 
Co.  T.  Wells  Fargo  ft  Co..  236  U.  S.  278,  36 
Sup.  Ct  861,  69  Bd.  676.  See.  also,  the 
decisions  of  this  court  In  St  Loids,  etc.,  B. 
Co.  T.  Zlckafoose,  supra ;  Chicago,  etc.,  B.  Ca 
T.  Bruce,  not  yet  officially  reported,  160  Pac. 
880;  St  Louis,  etc.,  B.  Co.  t.  Pickens,  not 
yet  officially  reported,  lU  Pac.  1066;  St 
Louis,  etc.,  B.  Co.  v.  Wynn,  not  jet  offldally 
reported.  163  Pac  1166. 

This  ahipmait  is  governed  by  the  Car* 
mack  Amendment  to  the  Hepburn  Act  and 
one  of  the  prlncU)aI  purposes  of  this  act  Is 
to  require  uniformity  In  the  application  of 
Interstate  comxaorce  laws ;  and.  If  it  Aonld 
be  h^  that  the  carrier  may  waive  or  Ignore 
Oils  condition  of  the  contract  or  not  as  it 
may  elect  the  way  ft>r  dtscrimlnation  Is 
open  and  legally  saacti<med.  In  the  case  of 
niillips  Co.  V.  Grand  Trunk  W.  B.  Co.,  286 
U.  S.  662,  36  Sup.  Ot  444,  60  X.  Ed.  774,  the 
court  says: 

"The  obIlgati<m  at  the  carrier  to  adhere  to  tlie 
logal  rate,  to  r^und  onij  wbat  Is  permitted  by 


law,  and  to  treat  all  ehippen  aHke  wotild  have 
made  it  illegal  for  the  carriers,  either  hj  Bilence 
or  by  express  waiver,  to  preserve  to  the  Phillips 
CompaoT  a  right  of  action  which  the  statute  re> 
goired  should  be  asserted  within  a  fixed  period. 
To  have  one  period  ot  limitation  where  the  com- 
plaint is  filed  before  the  Commission  and  the 
varying  periods  of  Hmitatlon  of  tiie  different 
states,  whwe  a  suit  was  brouglit  U  a  court  of 
competent  jarisdiction,  or  to  permit  a  railroad 
company  to  jdiead  the  statute  of  limitations  as 
against  some  and  to  widve  It  as  against  others, 
woald  be  to  prefer  some  and  dlserfminate  against 
others,  in  violation  of  the  terms  of  the  eom- 
mtrce  act  which  f<»rbids  all  devices  by  which 
such  results  may  be  accomplished.  The  prohibi- 
tions of  tiie  statute  against  unjust  dlscrimlni^ 
tlou  relate,  not  nily  to  ineQuality  of  ehams 
and  inequality  of  fadlities,  but  also  to  the  glvmg 
of  preferences  by  means  of  consent  judgments 
or  the  waiver  of  defenses  open  to  the  carrier. 
The  railroad  company,  therefore,  was  bound  te 
claim  the  benefit  of  the  statute  here,  and  could 
do  so  here  by  general  demnrrer.  For  when  It 
appeared  that  the  complaint  had  not  been  filed 
within  the  time  reqaired  by  the  statute,  it  was 
evident,  as  matter  of  law.  that  the  plaintiff  h&d 
no  cause  of  action.  The  carrier  not  being  lia- 
ble to  the  plaintiff  for  oi>«rebargeB  coHected  more 
than  tour  years  prior  to  the  bringiog  of  this 
suit  It  was  proper  to  dismiss  the  aeUon." 

See,  also,  Sullivan  v.  Mercantile  Town 
Mutual  Ina.  Go,  20  OkL  400, 94  Pac  676. 129 
Am.  8t  B^  761;  G.  I*,  ft  A.  Br.  Ca  t. 
BUflta  MlUlng  OOn  941  U.  B.  190;  86  Btip.  Ot 
641,601/.  Bd.  948. 

We,  tberefore,  condode  ttiat  tba  canrler 
soay  not  waive  the  condition  of  the  contract 
requiring  the  giving  of  uotloe  aa  contained 
in  patagnidi  7,  and,  abios  the  oottoe  xeqairett 
by  the  contract  in  qnestlon  ms  not  ilwi, 
such  provision  being  reasonable  and  valid, 
the  faUure  to  gtve  same  Is  a  cmnplete  bar  to 
the  action  of  the  ptointUf. 

The  judgment  of  the  lower  court  Is  thert- 
fom  xerersed. 

PBB  OUBIAIC  Adoirted  In  wholsi 


KOMAT.TY  V.  CASSIDT-SOUTHWEST 
COMMISSIOK  CO.  et  oL  (No.  7040.) 

(Supreme  Court  of  Oklahoma.   June  27,  lOltt. 

On  Motion  for  Behearing,  Jan.  2,  1817.) 

(Bvttaliu  H  the  Court.) 

1.  Appeal  ahd  BBua  «b9827G9  —  "Niobs- 
0ABT  pAvms." 
One  whose  ri|^  may  be  affected  by  a  re- 
versal or  modification  of  a  Judgment  appealed 
from  is  a  "necessary  party  In  the  appellate 
court 

[Bd.  Note.— For  other  cases,  see  Master  and 
~      ~       "  1796,  1814,  1881,  1884; 


Servant  Cent  I>||.  H 
Dec  Dig.  •3>82f^)!] 


For  other  definitioiu  sea  Wotds  snd  Phxasssi 
£^rst  and  Second  Series,  Necessary  Parties.] 

On  Motion  for  Behearing. 

2.  Appsal  and  Erbob  «=»330(1>— Paetixs— 
Nkcessabt  Pabttkes. 
If  a  party  in  the  trial  court  can,  by  a  re- 
versal or  modification  of  the  Judgment  appealed 
from,  be,  in  any  way,  affected,  he  is  a  necessary 
part7  to  the  appeal;  and.  In  case  such  persoa 


•For  odier  esses  see  sans  tsvle  and  XBT-NUUBBIR  In  all  X«r-Nombered  DIsesU  and  Indexes 
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!•  not  made  a  party  In  tbe  ai»>eUAto  court,  the 
appeal  shoald  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Oent  Difr  H  1868-1874;  Dec.  Dig.  «» 

wea).] 

Commisdoners'  Opinion,  Division  No.  6. 
Brror  from  District  Court,  Caddo  Oonntr; 
Frank  Matthews,  Jndge. 

Action  by  Harry  Komalty  against  the  Cas- 
■Idy-Southwest  Commission  Company  and 
others.  There  was  a  jodgnuot  for  detend- 
antB,  and  plaintiff  InlngB  error.    Writ  dla- 

A.  J.  Morris,  of  Anadarko,  fbr  plainttfl  ta 
ernn>.  C.  H.  Carswell,  of  Anadarko,  Blake 
A  Boys,  of  Oklahoma  City,  and  A.  P.  J6bn- 
son  and  F.  A.  lAne.  both  of  Cameglfih  for 
defendants  In  error. 


CLARK,  G.  This  Is  an  action  In  eject* 
mmt,  brou^t  by  Harry  Komalty  against 
several  bmidred  defendants,  to  recover  an 
ODdlvided  <we-tfaird  Interest  In  and  to  the 
southwest  quarter  of  section  6,  townsMp  7, 
range  18  west.  In  Caddo  county  (being  the 
land  upon  which  the  town  of  Oamegle  is 
now  situate). 

The  plaintiff  claims  that  he  and  two  other 
Indians,  named  Adle-gam-ah  and  Duke- 
Poor-Buffalo,  were  the  tme  and  only  heirs 
at  law  of  one  l^a-tantle-ty,  a  deceased  Kiowa 
Indian  to  whom  an  allotmrait  of  the  land  was 
made,  and  <»i  August  25,  1901,  a  patent  is- 
sued. Further  allegations  of  the  petition  are 
that  on  March  2,  1903,  Pau-tauUe-ty  died, 
and  Adl»fam4h  and  Duke-Poor-Buflalo, 
claiming  to  be  the  only  heirs  at  law  of  the 
deceased*  exeoated  a  deed  by  whldi  they  at- 
tempted to  convey  the  land  to  the  defendant 
xamer  B.  Qrinstead,  who,  with  the  other 
defendants,  are  in  the  open  and  ezduslTe 
possession  under  claim  of  title  to  the  entire 
quarter  section,  virtue  of  said  deed ;  and 
plaintiff  prays  Judgment  against  all  of  the 
defendants  for  the  recovery  'of  bis  undivid- 
ed one-third  interest  therein,  and  that  his 
tlQe  thereto  be  quieted.  The  defendant  El- 
mer B.  Orlnstend  answered  by  general  de- 
nial, and  disclaimed  any  Interest  in  the  real 
estate.  B^di  of  the  other  answering  detend- 
ants  alleges  that  Qrinstead,  after  uitering 
into  poBseaslrai  an  Miardi  2, 190B,  caused  the 
same  to  be  surveyed  and  platted  into  streets, 
alleys,  parks,  blocks,  and  parcels  of  land, 
and  sold  and  conveyed  separate  lots  to  re- 
spective purchasers^  who  entered  Into  pos- 
sesidon,  and  that  at  the  time  of  bringing  this 
action  there  were  a  large  xmmber  of  per- 
sons severally  claiming  separate  and  spec- 
ified lots,  blocks,  or  parcels  of  said  land,  and 
all  of  which  were  In  the  open  and  exdnslve 
possession,  under  claim  of  title,  of  the  sev- 
eral record  owners  thereof,  and  that  he  was 
the  sole  and  exclusive  owner  of  only  a  spec- 
ified portion  of  said  quarter  section,  design 
nated  in  accordance  witii  the  plat  of  said 


town,  and  that  be  does  not  daSm  to  be  the 
owner  or  purduser  of  any  other  put  or  por^ 
tlon  of  said  land,  and  that  he  claims  said 
real  estate  under  and  by  virtue  of  said  allot- 
ment, patent,  deed  to  Qrinstead,  plat,  and  by 
deed  fnnn  Qrinstead  under  mesne  convey- 
ances. To  tbese  several  answen  the  plain- 
tiff filed  a  jfokenl  denial.  Upon  Uia  return 
of  a  general  verdlot  in  favor  of  die  defend- 
ants, Judgment  was  duly  entered — 
"adjudging  and  decreoine  that  the  plaintiff  has 
no  estate,  right,  title,  claim,  or  interest  in  or  to 
the  southwest  quarter  of  section  6,  towDship  7. 
range  IS,  west,  in  Caddo  county,  or  any  pare 
of  parcel  timceot  and  that  tlie  title  of  Oie  de- 
fendanta  in  and  to  said  lands  and  premises,  and 
each  and  every  part  and  parcel  thereof,  be  and 
ia  hereby  quieted  against  the  said  plaintiff  aad 
all  and  every  persoa  or  persona  ctoiming  by, 
through,  or  under  him,  and  tke  defudants  have 
and  recover  against  said  plaintiff  berebi  their 
costs  laid  out  and  expended.^ 

[1]  A  number  of  ttie  defendants  in  error 
have  moved  a  dismissal  of  the  appeal  her^n, 
assigning  varlons  reasons  therefor,  such  as 
the  failure  to  make  certain  defendants  be- 
low parties  to'  this  ai^ieai;  to  serve  case* 
made  upon  them,  or  to  give  notice  of  settle- 
ment thereof;  to  serve  or  oMaln  waiver  of 
service  of  summons  in  error  upon  other  de- 
fendants; and  to  have  the  action  revived  in 
the  name  and  agabist  the  heirs  of  certain  de- 
fendants below,  who  died  after  the  roiditlon 
of  the  Judgment  complained  of,  and  more 
than  one  year  prior  to  the  date  of  filing  of 
such  motion,  such  helra  not  having  been 
made  parties  to  these  proceedings  In  error. 
The  facts  upon  which  these  motions  are 
founded  are  not  serionsly  contested  by  plain- 
tiff in  error,  bnt  he  resists  a  dismissal  upcn 
the  ground  that,  as  each  defendant  made 
claim  to  certain  spedflc  subdivisions  of  tbe 
land,  and  asserted  no  right  to  or  interest  In 
any  portion  thereof  whidk  was  Claimed  by 
any  other  defendant,  a  reversal  of  the  Judg- 
ment would  be  binding  upon  tbe  defendants 
in  error,  even  though  Invalid  as  to  other  de- 
fendants not  parties  to  these  proceedings  in 
error.  This  presents  the  only  question  nece»- 
sary  to  be  considered  In  passing  upon  these 
motions.  We  do«not  understand  this  to  be  a 
proper  test  by  which  to  determine  the  neces- 
sity of  making  such  persons  parties  to  an  ap- 
peal. 

The  case  of  Adams  v.  Hlixlns,  147  Pac. 
1011,  was  quite  similar  In  some  respects  to 
the  one  at  bar.  The  plaintiff  set  up  an 
equitable  estate  and  claim  of  ownership  to  a 
quarts  section  of  land  upon  which  a  portion 
of  the  city  of  Oklah<nna'0ity  Is  now  situated. 
The  defendants  were  the  patentee  from  the 
government  and  numerous  other  persons  who 
were  grantees  of  the  patentee,  and  their  mort- 
gagees, and  others  who  were  alleged  to  have 
some  claim  of  title  to  some  porU<m  of  tbe 
land.  The  prayer  was  that  tbe  plaintiff  "be 
adjudged  and  decreed  to  be  the  equitable 
owner  of  said  real  estate,  and  that  he  be 
restored  to  and  recover  tbe  possession  of  said 
land  from  each  and  all  of  the  defendants." 
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The  trial  court  sustained  deainrrera  filed  by 
a  large  number  of  the  defwdanta.  The  plain- 
tiff dected  to  stand  upon  Ma  pleadings,  and 
jn^Ucment  was  rendered,  dismissing  his  case 
aa  to  those  demurring  defondanta.  Here, 
npon  Issne  Joined  bj  the  pleadli^  a  trial 
was  bad,  a  verdict  xetamed,  and  a  Jndgmoxt 
was  rendered  thereon.  In  the  Adams  Gas^ 
Bi^pra*  aa  In  the  one  at  bar,  all  the  defondants 
Calmed  tlUe  thiongiL  meane  conv^ances  va- 
der  the  patratee.  The  Adams  petition  did 
not  state  a  causa  of  action  against  the  de- 
fendants, and  the  allegations  of  the  Komalty 
petiUoD  were  not  sustained  by  the  proof.  In 
eeeh  case  judgment  was  rendered,  denying 
the  plaintiff  fbe  relief  he  aouglit  In  the 
Adama  Case  the  court  held  that  as  the  anit 
was  against  defendants  aa  grantees,  or  par- 
ties holding  under  such  grantees,  and  of 
the  origina]  patentee,  each  defendant  would 
be  affected  1^  a  reversal  of  the  Judgment, 
and  was  a  necessaiy  party  to  the  appeal. 
Here  a  Joint  Judgment  was  rendered  In  fa- 
vor of  all  the  defendants  belqw.  A  reversal 
of  that  Judgment  would  vacate  the  decree 
which  quieted  the  title  at  the  defendants  be- 
low to  the  entire  Quarter  section  of  land  as 
i^alnst  the  plaintiff.  Under  the  repeated 
dedskms  of  this  court  all  of  the  defendants 
below  are  necessary  parties  here.  Adams  v. 
Higglns,  supra;  Ghickasha  light.  Heat  & 
Power  Oo.  v.  Bexdlcheck,  88  OkL  688,  126 
PacL  821;  Oronnda  et  aL  v.  Dingman  et  aL, 
160  Fac.  883;  Keet  A  Roundtree  D.  O.  Go.  r. 
Sogers,  156  Pac.  179. 

The  several  motions  to  dismiss  the  appeal 
are  sustained. 

raB  CURIAM.  Adopted  In  whole. 

On  Motion  for  Rehearing. 

ROBBEBTS,  C.  The  plaintiff  below  alleg- 
es, In  substance:  That  the  tract  of  land  In- 
volved, to  wit,  tiie  sontheast  quarter  of  sec- 
tion 6,  township  7,  range  IS,  W.  I.  M.,  was 
patented  or  deeded  to  an  Indian,  Pan-tantle- 
ty,  on  August  25,  1£01.  He  died  and  left  a 
widow,  Adie-gem-ab,  and  a  daughter,  Adle-to- 
hoo-lah,  who  was  the  mother  of  the  plaintiff. 
She  afterwards  died  and  left  the  plaintiff, 
Harry  Komalty,  her  only  heir.  Fan-teutle-ty 
also  had  a  son,  Doke-Poor-Buffalo.  That 
the  widow  of  Pan-taatle-ty,  viz.  Adle-gam-ah, 
the  son,  Duke-Poor-Buffalo,  and  this  idalutlff, 
are  the  only  belrs  of  Pau-teutl&ty.  On  the 
2d  day  of  March,  1003,  Adle-gam-ah  and 
Duke-Poor-Buffalo  deeded  the  entire  tract  to 
one  Elmer  Grlnstead,  and  Grlnstead,  after 
the  tract  had  been  surr^ed.  platted,  and  di- 
vided Into  lots,  blo(^,  and  alleys,  directly 
and  Indirectly,  deeded  to  the  several  numer- 
ous defcndante  herein.  Thereafter  the  plain- 
tiff deeded  his  Interests  In  the  premises  to 
the  pl^tlff  in  error,  Boone  D.  Kite,  and  be 
Is  now  the  owner  of  whatever  Interest  the 
plaintiff,  Harry  Komalty,  may  have  bad  In 
the  premises. 


[>]  To  the  plalntUTs  petition,  ttie  defttid- 
anU  for  answer  (1)  made  general  denial;  and 
(2)  spediUly  denied  that  Hany  ^malty  is 
the  grandson  or  heir  of  Fau-tautle-tr*  Trial 
was  had,  and  at  the  conclusion  the  court  di- 
rected tlu  jury  to  return  a  verdict  for  the 
defendanta.  PlalnUff  appeals.  Some  of  the 
defendants  below  were  made  parties  to  the 
appeaL  but  a  large  majority  were  not  No 
notice  or  service  of  any  kind  was  served  on 
those  parties  who  were  hot  made  parties  to 
the  appeaL  This  court  dismissed  ttie  aiveal 
on  that  ground. 

We  are  cleafly  of  tibe  i^lnlon  that  all  par- 
ties Interested  were  not  made  parties  of  the 
appeal,  and  that  the  appeal  waa  properly 
dismissed.  For  that  reason,  the  motion  for 
rehearing  atuiuld  be  denied. 

We  may  add  here,  btnrever,  that  we  have 
examined  the  evidence  in  referaice  to  the  la- 
sue^  aa  to  whether  Harry  Komalty  was  the 
grandson  and  heir  of  Pau-teutle-ty,  and  agree 
with  the  trial  court  that  the  evidence  failed 
entirely  to  sustain  that  fitct^  and  the  court 
did  not  err  in  directing  a  verdict  A  rehear- 
ing should  be  denied. 

PBB  CUBIAIL  Ad<^d  in  wbolSb 


FIRST  NAT.  BANK  OF  TALOOA  et  aL  V. 
rABMBBS'  STATE  GUARANTY  BANK 
or  THOMAS  et  sL   (No.  7735.) 

(Supreme  Qnirt  of  OhTahoms.   Dec.  12,  1816.) 

(Byllahut  ly  iht  Court.) 

1.  New  Tbial  4=s>1,  ISO-Gbouhds— Enuuebt 

ATIOR. 

The  itatatory  ennmeration  of  gronnds  for 
a  new  trial  is  in  this  jurisdiction  exidusive ;  and 
any  matter  for  which  a  new  trial  may  be  grant- 
ed is  waived  if  not  embraced  in  the  motion 
therefor. 

[Ed.  Note.— For  other  cflaes,  see  New  TrIaL 
Cent  Dig.  ||  1-^  267-262;  Dee.  Dig.  «b»1, 
130.] 

2.  New  Tbiax,  ^»99  —  Newlt  Dzboovehbb 

evidehcb—kioht  10. 
The  rule  regarding  the  granting  of  new 
trials  on  the  ground  of  newly  discovered  evi- 
dence requires  that  the  evidence  comply  with 
the  following  oonditlons:  (1)  It  most  be  such 
aa  will  probuilr  change  the  result ;  @)  it  must 
have  been  discovered  since  the  trial^  0)  it  must 
be  such  as  conld  not  have  been  discovered  be- 
fore the  trial  the  exercise  of  due  diligence; 
(4)  it  must  be  material  to  the  issue;  (5)  it 
must  not  be  merely  cumulative  to  the  former  ev- 
idence ;  (6)  it  must  not  be  to  merely  Impeach  the 
former  evidence. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Oent.  Dig.  |8  201,  207;  Dec  Dig.  ^99.] 

3.  New  Tbux  ^102(8)— Motiok  ro»  Con- 
TTim  AN  CD— Denial. 

Where  the  application  for  a  new  trial  on 

the  grounds  of  newly  discovered  evidence  dis- 
closes that  at  the  time  of  the  trial  the  name  of 
the  witness  and  the  purport  and  significance  of 
the  testimony  which  would  have  been  given  had 
he  been  present  was  known  to  the  movant  And 
no  application  for  a  continuance  asked,  the  same 
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Ib  iuBuffloirat  to  justify  the  court  to  sastain  the 
Bsme. 

[Ed.  Note.— For  other  caaes,  see  New  Trial, 
Cent.  Dig.  g  207 ;  Dec.  Dig.  «=5l02<8).] 

Commissioners'  Opinion,  Dirlsloa  No.  8. 
Brror  from  District  Court,  Ouster  Conntr; 
Thomas  A.  Edwards,  Judge. 

Action  between  the  First  National  Bank  of 
Taloga,  OkL,  and  others  and  the  Farmers' 
State  Guaranty  Bank  of  Thomas,  OkU,  and 
another.  The  latter  were  granted  a  new 
trial,  and  the  former  bring  error.  Berm- 
ed,  with  directions. 

Adama  &  Smith,  of  Taloga,  and  I.  H.  Lobk- 
ab&ogh,  of  Watongo,  for  plaintiffs  in  error. 
Oeo.  T.  Webster  and  PhlUlps  ft  Mlllfl.  oU  of 
Clinton,  for  defendants  In  error. 

HOOKEJK,  O.  One  of  the  material  ques- 
tions presented  here  Is  whether  the  trial 
court  is  authorized  to  grant  a  new  trial  on.  ac- 
•count  of  newty  discovered  evidence  when 
the  name  of  the  witness  and  the  purport  of 
his  testimony  were  known  to  the  moving  par- 
ty before  the  trial,  and  the  trial  was  had 
without  any  application  tar  a  continuance 
being  made  on  account  of  the  absent  witness, 
or,  in  other  words,  may  a  party  cognizant, 
of  the  importance  of  the  testimony  that 
would  be  given  by  the  absent  witness,  the 
name  of  whom  Is  known  to  blm,  proceed  to 
trial  and  take  his  chance  of  success,  and 
thrai,  when  he  loses,  procure  a  new  trial  on 
account  of  newly  discovered  testimony? 

The  facts  here  disclose  that  the  defendants 
in  error  proceeded  to  trial  in  the  lower  court 
fully  cognizant  of  the  name  and  the  purport 
of  the  testimony  that  would  be  given  by  the 
witness  Curtis,  and  did  not  file  any  affidavit 
for  a  continaance  on  account  of  the  absence 
€t  said  witness,  but  proceeded  to  trial  and 
were  unsuccessful,  for  the  reason  that  they 
were  unable  to  Identify  the  mules  alleged  to 
have  been  converted  by  the  plaintiffs  in 
error  iQton  which  it  claims  to  have  had  a 
TaUd  diattd  mortgage.  On  account  of  the 
absence  ot  this  evidence  the  trial  court  sus- 
tained a  demurrer  to  the  evidence  ot  the 
defendants  in  error.  No  motion  for  a  new 
trial  was  filed,  but  after  expiration  ot  30 
days  an  application  was  had  for  a  new  trial 
baaed  vjfoa  the  ground  of  newly  discovered 
evidence  supported  by  a  motion  and  affidavit 
wbitdi  in  Itself  shows  that  the  name  of  the 
witness  and  the  purport  of  the  teetlm<my  was 
known  to  the  defendants  in  error  at  the  tlfne 
it  entered  upon  the  trial  of  said  cause.  The 
lower  court  granted  this  new  trial,  from 
which  order  the  plaintiffs  in  error  have  ap- 
pealed, and  contend:  First,  tliat  tike  pro- 
posed evidence  Is  not  newly  dlsoovered  alter 
1^  ttisHt  as  pTDTided  by  statute;  second, 
that  the  proposed  new  evidence  will  not 
diante  the  result;  third,  ttiat  the  degree  of 
diligence  reqidred  by  the  statute  is  not  shown 
In  the  application. 

[1]  Tbe  grounds  for  a  new  trial  In  this 
state  are  enumerated  by  the  statute.  Tbia 


court,  in  St  L.  Sy.  Go.  t.  Lewis,  88  OkL 
677.  136  Pat  396,  said: 

"The  statutory  ennmerati(n  (rf  grounds  fw 
a  new  trial  is  In  this  jurisdletiQn  exdudve; 
and  any  matter  for  wUdi  a  new  trial  may  be 
granted  is  waived  tf  not  embraced  In  the  motion 
theniar." 

In  the  application  here  there  was  but  one 
ground  attempted  to  be  stated;  therefore 
the  court  could  not  consider  any  other.  That 
ground  was  ttie  discovery  of  new  erldmoe; 
hence  we  must  cmsider  this  case  npiim  tlw 
Boie  proffO^ttlcm  of  whether  the  evidence  art 
tortb  in  the  motion  Is  snffldoit  to  cone 
within  the  statute.  If  so,  tile  trial  court  was 
right;  if  not,  the  trial  conrt  committed  erm 
upon  a  simple  and  nnmlirad  ^uestbni  of  law. 

[2]  We  are  folly  aware  ttiat  aiodlate 
courts  are  slow  to  Interfere  or  disturb  the 
ruling  of  the  trial  conrt  in  granting  or 
fusing  applications  for  new  trials,  Inasmndi 
as  the  same  is  largely  a  discretionary  matt». 

This  court,  In  the  case  of  Tickers  t.  Carey 
Company,  Ifl  Pac.  1028,  Ij.  a  A.  1910CL 
11B6,  said: 

"A  rule  of  wide  recognition  regarding  th.% 
granting  el  new  trials  on  the  ground  of  "newly 
discovered  evidence'  exacts  that  tha  evidence 
fulfil  the  following  requirements:  (1)  It  must  be 
such  as  will  probably  change  the  result  if  a  new 
trial  be  granted ;  (2)  it  must  have  been  discov- 
ered since  the  trial;  (3)  it  must  be  such  as 
could  not  have  been  discovered  before  the  trial 
by  the  exercise  of  due  diligence ;  (4)  it  must  be 
material  to  the  issue ;  (5)  it  must  not  be  mere> 
ly  cumulative  to  the  former  evidence;  (6)  it 
must  not  be  to  mwsly  impesiA  or  ecntradict  the 
former  evi^pnce.** 

And  In  the  body  of  the  oi^Dlcn  tha  court 

says: 

"While  'newly  discovered  evidence,'  material 
to  the  party  applying,  which  he  could  not  with 
ressoDable  dil^ence  nave  discovered  and  pro* 
duced  at  the  tnal,  is  ground  for  a  new  trial,  ap- 
plications therefor  foundeid  on  such  evidence 
are  not  favored  in  law.   •   •   ♦  *' 

t3l  The  ajipllcatlon  here  does  not  allege 
that  the  evldmoe  Is  newly  discovered,  but  Is 
a  request  for  a  new  trial  on  the  sole  ground 
of  the  testimony  of  an  abGcnt  witness  whose 
name  and  the  purport  of  whose  testimony 
was  known  before  the  trial  proceeded.  As 
we  view  It,  the  existence  of  the  evidence 
Itself,  as  disthagnlshed  from  the  where- 
abouts of  the  witness,  must  bare  been  dis- 
covered since  the  trial  in  oidcar  ta  anthorlaa 
a  new  trial 

In  29  Cyc.  881,  it  Is  said: 

"Newly  discovered  evid«ice  material  for  As 
party  applying  which  he  conld  not  with  rea- 
sonable dUigence  have  discovered  and  produced 
at  the  trial  is  ground  for  a  new  trial.   •   •  • 

"A  new  trial  on  the  ground  of  newly  diecov 
ered  evidence  will  not  be  granted  for  evidence 
that  was  known  to  the  unsncoaasfid  party  at  the 
time  of  the  trial.   *  •  • 

"Facts  known  to  the  movant  at  the  time  of 
the  trial  are  not  newly  discovered  because  he 
did  not  them  know  the  whereabouts  (tf  a  witness 
who  can  testify  thereto.  •  •  •  Where  the 
movant  was  unable  to  procure  the  attendance 
at  the  trial  of  material  witnesses  whose  testi- 
mony was  then  known  to  him,  he  must  have  ask- 
ed for  a  continaan<ft  or  delay  to  enable  him  to 
produce  such  witnesses  or  evidenoa. 

**BTideDoe  discovered  during  tha  ^ogress  oC 
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tbe  trial  must  have  lieai  offered,  it  poniUe,  al- 
tiiougb  out  of  tbe  resolar  order  of  proof,  and 
even  during  or  after  argnmeift,  or,  it  seems, 
after  the  Bubmission  of  the  caae  to  the  jury. 
Where  Deeeaaary,  a  delay  moat  have  been  aaked 
for  b7  the  morant  to  enable  him  to  procure  aoch 
eridence,  and,  where  possible,  aubpaenaa  must 
have  been  issued  and  aerved  u|k>q  the  necessary 
witnesses.  Where  it  was  discovered  b^  the 
movant  daring  the  trial  that  an  absent  witness 
had  knowledge  of  a  transaction  in  controversy, 
any  necessary  delay  must  have  been  requested 
to  procure  hia  testimony,  although  the  movant 
did  not  then  knov  to  wbat  asch  iriwutt  panon 
ooQld  testify." 

And  at  page  966  it  la  tald: 

"It  must  allege  that  aodi  evidenee  was  not 
known  to  the  movant  before  the  verdict,  and 
show  that  be  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  it  at  the 
&iaL" 

Tbe  Sopreme  Ooott  of  tt»  territory,  In 
Watkiaa  r.  Dnfted  Btatet^  5  OU.  729^  Gd  Fae 
88,  said: 

"He  does  not  pretend  a  ladt  of  knowledge  as 
to  what  the  witneaa  would  testify  had  he  been 
present  at  the  trial,  but  only  shows  that  the 
whereabouts  of  tbe  witness  could  not  be  found 
or  ascertained  at  the  time  of  the  trial,  although 
he  had  made  diligent  esarch,  for  a  long  time 
prior  thereto,  to  aacertain  his  whereabouts.  To 
be  ground  for  a  new  trial,  tbe  knowledge  of 
wbat  tbe  witness  would  be  expected  to  testify 
must  have  come  to  tbe  defendant  after  ft  waa 
too  late  to  be  procnred  and  used  upon  the  trlaL 
The  defendant,  with  full  knowledge  of  what  An- 
sel might  have  sworn  to  had  he  been  present 
at  tbe  trial,  knowing  of  hia  abaenee,  and  that 
his  whereaboati  was  unknown,  without  making 
application  for  a  continuance,  announced  him- 
self ready  for  trial,  and  went  to  trial.  Hia  ap- 
plication for  a  new  trial,,  on  the  ground  of 
newly  discovered  evidsBea*  waa  [thiccnwe]  prop- 
erly overruled." 

Likewise  the  Supreme  CDnrt  of  Galtfomia, 
In  Scanlan  v.  Ry.  Co.,  128  Gal.  SS6,  81  Pac. 
271,  said: 

"A  new  trial  was  sought,  and  Donaldaon'a  tea- 
timony  waa  urged  as  the  newly  discovered  evi- 
dence, bat  it  appears  from  ttie  affldnvita  that 
this  evidence  was  in  no  sense  newly  discovered. 
Defendant'a  engineera  had  knowlechfe  through 
their  attorney  of  tbe  materiality  of  Donaldson's 
testimony  before  the  trial,  and  took  certain 
steps  to  find  him  and  {irocure  his  attendance. 
At  the  time  of  the  trial  they  had  not  discovered 
bim.  Knowing  of  tbe  importance  of  his  testi- 
mony, defendants  should  have  moved  for  a  con- 
Unuance,  and,  falling  to  do  so,  it  most  be  held 
Oat  it  entered  npon  the  trial  at  its  periL" 

This  conrt,  in  McOants  t.  niompaoo,  27 
OkL  706. 115  Pac.  eOO,  eald: 

"The  first  doty  of  a  party,  euniriaed  at  tbe 
trial  •  •  •  is  to  take  proper  legal  steps  to 
ewtinae  or  delay  the  eaoae.  He  cannot  neglect 
thia  duty  in  the  hope  of  securing  a  verdict  in 
■plte  of  such  surprise  and  then  obtain  a  new 
trial.  •  •  *  The  defendant,  having  failed  to 
onnply  with  Uiis  rule,  ia  not  entitlea  to  a  new 
trial  on  such  ground. 

"  'To  entitle  tbe  party  to  a  new  trial  on  tiie 
nonnd  of  newly  dlsoovered  evidence,  the  motion 
should  set  forth  the  names  of  the  witnesses 
[etc],  and  that  the  evidence  by  reasonable  dili- 
gence could  not  have  been  discovered  before  the 
trial.*   •   •  ♦ 

"Tbe  facts  set  out  in  the  affidavits  in  support 
of  tbe  moUon  for  a  new  trial  appear  to  nave 
been  known  to  the  defendant  at  the  time  of  the 
trial  *  •  •  We  cannot  say  that  the  trial 
omirt  erred  in  refusing  to  grant  a  new  trial  on 


oceonnt  of  aarpriaa  er  newly  discovered  evL> 

dence." 

The  following  auth<Hritle9— Stllebme  t. 
HaUway  Co.,  137  Qa.  681, 74  S.  E.  270;  Adam- 
son,  Adm'r,  v.  Traction  Co.,  Ill  Va.  556.  6I> 
S.  E.  1056;  Carlton  t.  Monroe,  1S5  Mo.  App. 
172,  116  &  WV  1057;  B^tram  v.  Dredge 
Oa,  32  Xnd.  App.  190,  68  N.  J&,  479;  NehriDg 
V.  Ricker,  126  IIL  App.  262 ;  State  t.  Gregory, 
31  S.  D.  426.  141  N.  W.  866;  State  r.  Ia- 
mothe,  S7  La.  Ann.  43;  Johnson  v.  Brown 
(Tex.  CSV.  AppO  66  S.  W.  485;  Merc.  Go.  t. 
Gillespie,  14  Okl.  143,  77  Pac.  1S3— an  snp- 
pori^  the  rale  that  a  new  trial  for  newly  dis- 
covered evidence  should  be  refused  where  the 
existence  of  siich  evidence  was  known,  bat 
not  the  whereabonts  of  the  wttneas,  and  no 
ccmtlnuance  was  asked. 

We  are  therefore  of  the  opinion  that  the 
motion  flled  here  by  the  defendants  In  error 
for  a,  new  trial  on  account  of  newly  dis- 
covered evidence  did  not  bring  the  same  with- 
in the  statute  so  as  to  anthoilie  flie  trial 
court  to  grant  the  same. 

niere  are  other  grounds  assigned  as  error 
here,  but  under  the  view  we  have  takoi  it  is 
unnecessary  to  consider  the  same. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  with  directions  to  tbe  trial 
court  to  aet  aside  tbe  order  granting  a  new 
trial  lierein. 

PBB  GUBIAH.  Adopted  In  whola. 


ECr?OLS  et  «L  T.  BSEBUBGH.  <Nfc  7472.> 
(Supreme  Court  of  Oklahoma.   Dee.  19.  1916.> 

ffiyBefrna      th9  Court.) 

1.  MOBTGAOU  <cs>S83— FOBSOLOffOBB  BT  AO- 
TZON— DEUAIfD  FOB  DSTICIENOT  JvoaUBlfT. 

Suit  to  foreclose  a  real  estate  mortgage  may 
be  maintained  without  seeking  personal  judg- 
ment (or  the  mortgage  btdebtednees. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1148;  Dee.  Dig.  «aD38S.] 

2.  JUKT  ^»14(4)— RlQHT  TO  TUAZ,  BT  JfJBT 

—Nature  or  Ibsuk. 
In  an  aetttm  for  foredosnre,  where  a  defend- 
ant against  whom  no  money  judgment  is  aooriit 
by  cross-petition  sets  up  lack  of  understandMf 

and  incompetency  in  the  maker  ot  the  note  ana 
mortgage,  and  ujKm  that  ground  seeks  the  affirm- 
ative relief  of  caneellatioo  of  the  note  and  mort- 
gage, under  the  aatbtHity  of  the  decision  of  this 
court  in  Maas  et  al.  v.  Dunmyer,  21  Okl.  434, 
96  Pac  691.  and  of  Hartsog  v.  Berry,  45  Okl. 
277.  146  Pac.  S28,  such  defendant  Is  not  entitled 
to  a  joiT  trial  npon  tbe  Issue  of  the  lack  of  nn- 
derstandlng  of  audi  maker. 

[Ed.  Note.— For  other  eases,  see  Jury,  Cent 
Dig.  I  69;  Dec  Dig.  «=;»14(4).] 

3.  Appeai,  and  Ebbor  «=>1009(4)  —  Mobt- 
oaobs  ^=»463  —  fobeclosdbb  —  evidence 
—Review. 

In  an  equity  case,  where  the  judgment  of  the 
trial  court  ia  not  against  the  weight  of  tbe  evi- 
dence, it  will  be  sustained.  Record  examined, 
and  held,  that  the  Judgment  of  the  lower  oonrt 
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Is  snstained  by  the  welgftt  of  the  evidence,  ex- 
cept OB  indicated. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error,   Cent   Dig.   {  3974;    Dec.  Dig. 
1009(4):  Mortgages,  Cent.  Dig.  |S  1861,  1363- 
1868;  Dec.  Dig.  «S=>468.] 

4.  Infants  *=»89,  90-^ulK)HEirr  ^287(2)— 
Process— Efexot  ov  Dmois  on  Oodbexnd- 

ANTB. 

Service  of  smntacms  upon  an  infant  cannot 
be  waived;  no  one  can  appear  for  him  in  de- 
fense of  an  action  prior  to  sacb  service  of  sum- 
mons; the  defense  of  an  infant  must  be  made 
b7  gnardian  ad  litem,  who  cannot  be  appointed 
until  after  such  service  of  summons;  and  a 
judgment  rendered  against  a  minor  defendant 
without  Bervice  of  summons  and  appointment  of 
guardian  ad  litem  Is  void ;  but,  where  minor  de- 
lendanta  are  not  necessary  parti^  and  the  judg- 
ment is  properly  rendered  as  to  all  necessary 
parties,  it  will  be  sustained  as  to  such  parties 
against  whom  it  is  so  properly  rendered. 

[EJd.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  |{  255-272,  278,  276;  Dec.  Dig.  ^89,  80; 
gri^eid.  Cent         |  41S;  Dec  JA^,  «s> 

B.  Appkaz.  ahd  Ssbob  4a»1176Cl)  —  DiflPosz- 
TioN  or  Oaubb  —  Rbvkbsax.  with  Dueo- 
noira. 

Record  examined,  and  Md,  that  the  joclg- 
ment  wai  improperly  rendered  as  to  certain 
minor  defendants  and  in  so  far  as  money  liabil- 
ity was  adjudicated  against  adult  defendants  in 
foreclosure,  but,  the  judgment  being  properly  en- 
tered as  against  men  adult  defendants  for  fbre- 
domre  of^mortgag^  the  Judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  Jndginait  in  accordance  with 
this  opinion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4688,  4S92 ;  Dec.  Dig.  «=» 
1176(i).l 

CommlaslonerB*  Opinion,  DivlMon  No.  3. 
Error  from  district  Oonrt^  Oner  Oonnty; 
Will  Linn,  Judge. 

Action  by  S.  P.  Reeburgh  agalnat  R.  C. 
Ecbols,  Jr..  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  BOTensed 
and  remanded,  with  directions. 

W.  W.  Nottsinger  and  Y.  P.  Broome,  both 
ot  Uodcosee,  and  Frank  O.  Bagln,  of  Man- 
gmn,  for  plalntifft  in  error.  H.  D.  Houy, 
of  Hangom,  for  defeodant  in  error. 

JOHNSON,  a  XTpon  March  19,  1909.  to 
aecora  tbe  payment  of  tala  promissory  note 
of  the  tame  date  in  tlw  aom  of  $141^.  <me 

B.  a  BdiolB  execttted  to  one  O.  a  Keelins 
his  two  mortgages  coTering  the  following 
described  iwoperty,  to  wit:  Ixit  7  In  block 
19  of  the  (ffiginal  town  of  Mangom,  Okl^ 
and  lots  SO,  40,  41,  and  42  In  block  7,  Ir^ng- 
ton  addition  to  the  city  of  Oklahoma  City, 
OkL  Hncb  note  was  gtren  in  payment  of  an- 
other note  upon  which  the  said  R.  01  Bdiola 
ms  sarety.  Tbe  note  and  mortgages  of 
March  U,  1900,  were  assigned  1^  Keying  to 

5.  P.  Recbur^ 

This  action  was  brought  by  Beelnutfa 
against  tL  G  Bdiols,  Jr.,  Ima  Bcliols^  Ora 
May  E^ols,  and  Sallie  S.  Bchola,  heirs  of  B. 

C.  Bchols,  deceased,  and  SalUe  S.  Echols,  O. 
O.  Keeling,  and  J.  A.  Springer,  and  SalUe  S. 


Ediols,  as  natural  gnardian  of  B.  O.  Ediois; 
Jr.,  Ima  Bchol^  and  Ora  May  Bcbols.  minor 
heirs  of  R.  C.  Echols,  deceased,  for  fore- 
closure of  the  said  real  estate  mortgages, 
and  to  recover  a  money  judgment  as  against 
the  said  O.  O.  Keeling,  Indorser  of  the  said 
note.  Serrioe  of  summons  does  not  e^tpear 
to  have  been  had  upon  tbe  said  Keeling,  nor 
upon  either  of  said  minors,  R.  O.  EAols, 
Jr.,  Ima  Echols,  and  Ora  May  Echols;  and 
no  guardian  ad  Utem  was  appointed  for 
the  said  minors.  Keeling  did  not  anMar 
in  the  action;  but  the  other' defendants,  in- 
dnding  tb»  minors,  purported  to  entor  a  gen- 
eral appearance  and  defend  the  action. 

The  appearing  defendants  generally  denied 
the  allegations  of  the  petition,  including 
tbe  execution  of  tbe  note  and  mortgages, 
and  set  up  that  at  the  time  of  the  purported 
execution  of  such  Instruments  the  maker,  B. 
CX  Ediols,  was  lU  in  a  hospital  In  Oklahoma 
City  as  a  result  of  a  serious  surgical  opera- 
tion, from  tbe  effects  ot  Vfhlcb.  illness  be  later 
died,  and  that  at  the  time  of  the  purported 
execution  of  such  Instruments,  as  a  remit 
of  such  illness,  the  said  R.  C,  Echols  was  in 
a  semiconscious  condition,  suffering  with  in- 
tense pain,  was  unable  to  and  did  not  un- 
der&tand  the  nature  and  effect  of  the  Instru- 
ments, and  was  Incapable  of  transacting  or 
nnderstandliv  any  business  transaction,  and 
that  the  said  note  and  mortgages  were  know- 
ingly and  fraudulently  obtained  from  the 
said  R.  O.  Elchols  while  he  was  in  such  con- 
dition, and  were  withovt  any  consideration; 
and,  based  upon  these  allegations,  the  an- 
swer of  said  appearing  defandants  asked  for 
the  cancellation  of  the  said  nOte  and  mort- 
gages, the  latter  as  a  cloud  upon  the  real 
estate,  and  for  such  other  end  further'  re- 
lief as  might  have  seemed  equitable  and  just 
in  the  promisee.  While  this  pleading  was 
denominated  as  an  answer,  it  asked  for  af- 
firmative relief,  and  in  fact  was  an  answer 
and  cross-petition.  Such  answer  and  cross- 
petition  alleged  that  the  party  obtaining  tbe 
executi(m  of  the  note  and  mortgage  on  be- 
half of  the  payee  and  mortgagee  was  the 
agent  of  plaintiff  in  this  cause,  and  in  fact 
acting  for  plaintiff  and  with  bis  full  knowl- 
edge. 

The  answer  and  cross-petition  was  not  veri- 
fied, and  there  was  no  evidence  tending  to 
controvert  the  execution  of  tbe  note  and 
mortgages ;  therefore  that  question  does  not 
enter  into  the  sweaL  The  r^ly  was  an 
unverified  general  denial,  thus  not  contrO' 
verting  tbe  allegation  that  the  taker  of  the 
inatrumoits  was  the  agent  of  plaintiff,  and 
tbitn  was  no  evidence  upon  that  pointi  and 
therefore  the  qnestlon  of  innocent  third  par- 
ty is  not  In  the  appeal  Also  these  questions 
are  not  presoited  by  the  briefs  of  the  par- 
ties. 

At  the  trial  plaintiff  rested  after  the  In- 
troduction of  the  note  and  mortgages,  wbere- 
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upon  the  defendantB  Introduced  their  evi- 
dence tending  to  sostaln  the  aUegatlons  of 
the  answer  and  cross-petttlon  u  to  the  in- 
Ctmipetencjr  of  B.  O.  EduAa  at  the  time  of 
the  encatlcoi  ot  the  Intdjumentv  In  qtie>> 
■tloiL  There  was  no  evidence  of  fraud  or 
lade  of  ctHistderatlMk,  but  it  aif»eared  that 
the  note  and  mortgages  In  qoeaUon  were 
executed  In  payment  of  the  muetr  note  bere- 
inabore  mentioned.  At  the  condwdon  of  the 
irldence  of  defendants,  on  motion  of  tiM 
plaintiff,  the  court  directed  the  Jnty  to  ren- 
der a  Terdlct  In  favor  of  plaintiff. 

Upon  the  directed  verdict  the  conrt  ren- 
dered lodgment  for  plaintiff  against  "R.  0. 
Bchols  et  al."  for  the  sua  of  |1,943.70,  being 
prladpal  of  the  note,  interest  and  attorney's 
fees,  and  "^at  the  real  estate  a6ove  deserib* 
ed  be  skAA  as  np<m  enention  to  aatli^  and 
pay  the  same,  after  a  period  of  six  months 
aftw  tlie  date  of  ttils  ]ii^iDeot»  ^mrabwr 
of  said  mortgage  havlog  bom  aad&* "  From 
tills  Jndgment.  and  order  denying  mol^  for 
new  trial,  said  appearing  defiendaots  have 
^pealed. 

The  pivotal  propoaltlODS  here  submitted 
are:  (1)  That  the  lower  tiourt  erred  In  not 
submitting  the  case  to  the  Jury  and  in  di- 
recting a  verdict  for  plaintiff;  and  (2)  that 
the  court  erred  In  ramlering  Judgment  for 
the  pialndfl  upon  the  aividanoe  Introduced  In 
the  case. 

[2]  If  the  Issues  Involved  were  such  tliat 
the  parties  were  entitled  to  a  jury  trial, 
there  was  error  in  the  direction  of  a  verdict, 
for  there  was  sufficient  evidence  upon  the 
part  of  defendants,  as  to  the  main  fact  in 
Issue,  viz.  the  lncomi>eten<7  of  mortgagcn  to 
take  the  case  to  the  Jury  If  the  issue  was 
triable  to  a  Jury.  However,  under  the  rules 
heretofore  announced  by  this  court,  the 
Issues  were  triable  in  eQulty  to  the  court, 
and  not  to  a  Jury  as  a  matter  of  right 

In  the  case  of  Maas  v.  I>mimyer,  21  Okl. 
484,  96  Pac  591,  Maas  alleged  that  at  the 
time  of  the  execution  of  a  deed  In  contro- 
versy there  be  was  Insane  and  without  un- 
derstanding, and  upon  this  allegation  ask- 
ed for  the  afiBrmatlve  relief  of  the  cancella- 
tloo  of  the  deed.  The  suit  was  one  for  fore- 
closure of  a  mortgage  executed  liy  a  grantee 
of  Maas,  and  did  not  seek  a  money  Judg- 
ment against  Maas.  This  court  held  that 
this  issue  involved  the  applicatitm  of  equi- 
table doctrines,  and  was  the  predicate  for 
relief  that  only  a  court  of  equity  could  give, 
and  said: 

"In  an  action  for  foredoaare,  where  a  defend- 
ant againat  whom  no  money  Judgment  it  soiiRht 
liy  crosB-petitlon  in  bis  annrer  aets  up  a  defense 
aod  alleges  a  cause  of  action  involving  tlie  ap- 
plication of  equitable  doctrines,  aod  seeks  relief 
that  only  a  court  of  equity  can  give,  such  de- 
fendant la  not  entitled  ta  a  jury  trial  on  the  is- 
sues raised  by  his  cross  petition." 

As  applicable  to  other  classes  of  actions 
and  conditions  of  fact,  a  similar  result  was 
reached  by  this  court  In  the  case  of  Hartsog 
at  aL  T.  Berry  et  aL.      OkO.  277.  146  Paa 


828,  and  in  a  number  of  cases  dted  in  the 
^dnltm  in  this  last-named  case,  where  it  waa 
held  that.  In  an  equitable  action  to  quiet  ti- 
tle to  land,  a  cross-petition  in  ejectmoit 
would  not  entitle  a  defendant  to  a  Jury  trial, 
as  a  court  of  eqidty,  having  already  obtained 
Jurisdiction  of  a  purely  equitable  actltm, 
would  retain  sndi  jurisdiction  until  the  equi- 
table Issues  were  settled. 

[1]  In  the  present  case  plalntlfl,  as  against 
appellants,  sought  foreclosure  only,  and  not 
a  personal  Judgment.  The  provisions  of  sec- 
tion 6128  of  the  Revised  Laws  of  1910,  as 
amended  by  chapter  176  of  the  SeB8i<m  Laws 
of  1916,  for  personal  Judgments  In  actirais 
to  foredose  mortgages,  are  for  the  benefit  of 
the  h&a  creditor,  and  may  be  waived  by  him; 
This  is  the  evident  intention  of  the  language 
used,  and  any  other  construction  of  tliat 
sectlMi  would  produce  such  a  destructive  ef- 
fect upon  the  rights  of  lienors  In  a  great 
many  cases  as  could  hardly  have  beoi  in- 
tended by  the  legislative  power.  In  a  numbor 
ot  cases  this  court  haa  hdd  that  suits 
In  foreclosure  may  be  maintained  without 
seddae  a  personal  Judgment.  Tracey  t. 
Orepln,  40  OU.  297, 186  Pac  142;  Brocker  v. 
Stallard,  S4  OkL  612, 126  Pac.  781;  McCUung 
V.  Collisou.  16  OkL  402,  82  Faa  489, 

In  this  case  the  same  defiense  which  in 
Maas  T.  Dunmyer,  supra,  wan  held  to  be 
equitable  was  interposed  ixf  way  of  croea- 
peUtion.  While  a  personal  Judgment  was 
rendered  against  appellants,  it  was  Improp- 
er, and  not  Juatlfled  the  Issues,  the  evi- 
dence, or  the  law,  and  cannot  Influence  the 
question  as  to  whether  the  defendants  ware 
entitled  to  a  Juir  trial. 

[t}  As  to  the  issue  of  lack  of  understand- 
ing, the  pleadings  and  drcnmatances  of  this 
case  are  idwtlcal  with  those  in  the  case  of 
Maas  V.  Dunmyer,  supra;  and,  following 
the  authority  of  that  case,  supported  by  Hart^ 
sog  V.  Berry,  supra,  and  cases  therein  refer- 
red to,  we  must  bold  that  in  tUa  case  de- 
fendants were  not  entitled  as  of  right  to  a 
Jury  trial.  The  direction  of  the  verdict,  un- 
der ttds  holding,  amounted  to  a  decision  of 
the  case  by  the  court,  and  was  not  error.  If 
not  against  the  weight  of  the  evidence ;  tm 
In  the  case  of  Hartsog  v.  Berry,  supra,  and 
kindred  cases  therein  dted,  it  was  hdd  that 
in  an  equitable  action  the  court  Is  not  bound 
by  tlte  veidict  of  a  Jury*  and  error  In  Instruct- 
ing a  Jury  in  sndi  eaaea  Is  hanidessL 

As  to  the  assignment  tlut  tlie  court  eired 
in  rendering  Judgment  for  plaintiff  and 
I  against  t3ie  appearing  defodants,  the  find- 
ing of  Uie  lower  court,  necessarily  inv^ved 
in  the  Judgment  that  defendants  bad  not 
sustained  the  burdoi  of  proving  the  lack  of 
contractual  capacity  In  R.  0.  Echols  at  the 
time  of  the  execution  of  the  note  and  mort- 
gages, and  that  the  plaintiff  was  entitled  to 
foreclosure  of  the  mortgages,  is  reasonably 
supported  by  the  evidence,  and  not  against 
the  weight  -of  the  evidence. 
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The  evidence  of  defendants  showed  that  R. 
O.  EcholB  wu  operated  upon  on  March  14th 
for  an  abscess  in  the  nppm  Jaw,  and  remain- 
ed In  the  hospital  10  ot  16  days  before  going 
to  his  home  at  Mangam,  OkL ;  that  he  re- 
mained under  an  anesthetic  about  24  hours. 
The  attending  physicians  for  defendants  tes- 
tified that  thereafter  for  several  days  when 
he  had  fever  he  was  semiconscious,  but  that 
when  not  under  the  influenoe  of  the  fever 
he  seemed  perfectly  sane  If  anything  Impor- 
tant came  up.  There  was  no  evidence  that  at 
the  time  of  the  execution  of  the  lustnimenta 
be  was  under  the  influence  of  fever;  but  this 
occurred  some  5  days  after  the  operation, 
when,  as  indicated  by  the  expert  testimony,  he 
was  rallying  from  the  effects  of  the  operation. 
He  attended  to  the  arrangement  of  the  «z- 
oenses  of  his  Illness,  and  latw,  while  stiU 
in  about  the  same  condition,  ez»cuted  to  his 
wife  deeds  to  the  property  in  question,  un- 
der which  the  defendants  SalUe  S.  Ediols, 
the  widow,  and  J.  A.  Bpriuger,  grantee  at 
the  widow  as  to  a  half  interest  In  audi  lands, 
are  claiming  sncb  property  in  this  action. 
One  of  the  physicians  testified  that  It  was 
bis  recollection  that  he  had  told  the  party 
who  to<A  the  note  and  mortgages  that  be 
could  see  Bchola  if  he  w^t  to  Oklahoma  City. 
BIduAi  was  doabOeas  la  such  a  pbyslcai  and 
mental  oonditlaL  that  a  court  <tf  equity  would 
very  careftiUy  scrutinixe  any  evidence  of 
fraud  in  a  transaction  with  blm  at  the  thne, 
and  Instantly  set  aside  any  InatrnmMit  as 
to  wlildi  the  least  degree  <^  fraud  exMed; 
but  there  was  no  satisfactory  evidence  show- 
ing that  his  mind  could  not  meet  another  np- 
■oa  the  ground  of  fair  dealing.  Ttiere  Is  no 
evidence  of  fraud,  but  the  note  was  given 
In  aettleniait  of  a  then  etbriSng  llablUty  as  to 
13ie  TalldUy  of  whk^  not  tiw  least  qnesttni 
Is  made.  In  addition  to  this,  the  <dd  note 
was  snrraidaed  to  Bdiols  at  the  ttma,  and 
hiter  came  Into  ttu  huids  oC  SalUa  a  Edii^ 
TOm  adnlt  defendants  j^omiaed  firom  time  to 
time  to  settle  the  new  notb  and  mor^ge, 
and  made  no  qnestlM  of  tSn  Incapacity  ot 
Xcbole  for  more  than  4  years,  and  until  the 
old  note  seems  to  have  been  barred  by  the 
statute  of  limitations. 

The  finding  of  the  lower  oonxt  asalnsC  the 
Issue  oC  lack  of  understanding  and  In  favor 
of  tbB  fweelosnre,  is  n<^  against  tbo  weight 
of  the  testimony;  and  the  rule  of  this  court 
on  appeals  In  equity  cases  is  tiiat,  unless 
the  finding  and  Judgment  of  the  trial  court 
la  dearly  agalnat  the  weight  of  the  evidence, 
they  are  conclusive  upon  this  court.  Board 
of  Clom'rs  of  Woodward  Co.  v.  Thyfault,  43 
Okl.  82.  141  Pac  4fSd. 

[4, 1]  However,  there  was  no  pleading  or 
«vidence  to  sustain  a  money  Judgment  against 
any  of  the  defendants  who  were  parties  to 
the  Judgment  of  the  lower  court;  and  the 
lower  court  was  without  Jurisdiction  to  ren- 
der any  Judgment  whatsoever,  for  money  or 
for  foreclosure,  as  against  the  nUnor  defend- 


ants, S.  C  VlduilM,  Jr^  Ima  Bidiols,  mA  Ora 
May  Echols,  for  the  reason  that  no  service 
of  Bununons  was  had  aa  any  of  such  minors 
and  no  guardian  ad  litem  was  appointed  for 

them. 

This  court  has  held  t^at  Benin  of  sam-. 
mons  upon  an  infiint  cannot  be  waived;  that 
no  one  can  appear  for  him  in.  defense  of  an 
action  prior  to  such  service ;  that  his  defttise 
must  be  made  by  a  guardian  for  the  suit,  who 
cannot  be  appointed  till  after  service;  and 
that  a  Judgmmt  rendered  against  a  minor 
defendant  without  service  of  summons  and 
appolntmoit  of  a  guardian  ad  litem  Is  void. 
Condlt  v.  Condlt,  Cause  No.  7806, 163  Pac.  — ^ 
not  yet  officially  r^rted ;  Boiling  v.  Can^)- 
bell,  86  OU.  en,  128  Pac.  10»1;  Boott  t. 
Brown,  40  Okl,  lfi4,  187  Paa  118. 

The  Judgment  ot  the  lower  court  aa  to  tbe 
minor  def«idants  must  therefore  he  re> 
versed.  Howerer,  the  evidenee  at  tbe  trial 
disclosed  that  the  said  minor  defendants 
have  i)D  interest  in  the  real  property  inv<dT- 
ed,  and  tlutt  prior  to  bis  death  tbe  mortgagor 
had  conveyed  tbe  proper^  to  the  defendant 
Sallle  8.  Ecbols,  who  later  conveyed  an  un- 
divided one-half  interest  in  the  property  to 
tbe  defradant  J.  A.  Springer.  This  being 
true,  tbe  minor  defendants  were  not  necesaaiy 
parties  to  tbe  actitm,  and  Judgment  of  fore- 
closure would  be  proptxlf  reodored  as  against 
Sallie  S.  Ilch<^  and  J.  A.  Springer,  adult 
defendants  and  owners  of  the  equity  of  tbe 
mortgagor  in  the  property;  for  this  court 
has  held  Uiat,  where  the  mlnw  heirs  of  a 
mortgagor  are  not  necessary  parties  to  an 
action  and  Judgment  of  foreclosure  of  a  real 
estate  mortgage,  such  minor  heirs  would  not 
be  necessary  parties  on  appeal,  and  the  omis- 
sion ot  Buch  heirs  as  parties  to  the  aiq>eal 
will  not  deprive  this  court  of  Jurisdiction  to 
sustain  the  Judgment  ot  foreclosure  as  to 
the  necessary  parties  who  are  parties  to  the 
appeaL  Jam^n  r.  Goodwin,  43  Okl.  W4, 
141  Pac  767. 

The  petition  did  not  seek  a  money  Judgment 
against  Sallle  S.  Bdiols  or  J.  A.  Springer, 
and  tbe  evidence  did  not  show  that  they  had 
assumed  fba  mortgage  Indebtedness.  The 
money  Judgment  therefore  against  these  de- 
fendants was  improperly  rendered.  However, 
regardless  of  these  defects,  this  being  an 
equity  actltn,  and  tbe  Judgment  of  foreclo- 
sure being  proper  as  against  Sallle  S.  Sdiols 
and  J.  A.  Springer,  this  court  win  render 
or  direct  the  rendltlni  of  the  Judgment  which 
should  have  been  rendered  la  Uie  trial  oooit. 
Cons<dldated  Ste^  &  Wire  Co.  v.  Bnznbam,  8 
Okl.  614.  B8  Pac  654;  Shauers  t.  Adams. 
148  Pac  1028,  not  yet  officially  reported; 
Wlmberly  v.  WInstodi.  140  Pac  288,  not  yet 
officially  reported. 

The  Judgment  of  tbe  lower  court  shenld  he 
reversed,  and  the  cause  remanded,  with'  di- 
rections to  the  lower  court  to  permit  plaintiff 
to  dLunlss  the  said  action  without  prejudice 
as  to  tbe  aald  minor  de£eodaDt%  B.  CX  Jik:holi, 
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Jr.,  Ima  Bdio]^  and  Oia  Miv  Bdiols,  and  to 
enter  jndsment  In  faror  of  plaintiff  and 
against  tbe  defendants  Sallle  S.  Echols  and 
J.  A.  Springer,  adjudging  the  amoni^  dna 
from  and  unpaid  by  the  estate  of  the  mort- 
gagor to  the  plalntUf.  and  for  foreelofrare  of 
■aid  mortgages  and  the  sale  of  the  mortsaged 
proper^  In  mtlsfactlon  of  audi  Indebted- 
ness so  found  to  be  dw  and  unpaid,  with 
costs,  and  for  such  other  relief  as  may  be  in- 
ddent  to  such  foreclosnre  and  sale  and  to 
which  plaintiff  may  be  entitled  in  tbe  prem- 
ises, the  coats  of  this  appeal  to  be  di^-lded 
equally  between  plaintiff  and  the  defendants 
Sallle  S.  Echols  and  J.  A.  Slirlnger.  half  to 
plaintiff  and  the  other  htU  to  the  said  lasfe- 
named  defendants. 

POROUBIAM.  Adopted  In  whole. 


THRATSS  T.  TDGKBR  et  aL   (No.  8897.) 
<8Dpreme  Court  of  Oklahoma.  Dse.  19, 1916.) 

(SvUahut  by  tAe  Ooltrt.) 

AmAx.  AND  Bbkoe  «s»&48.  SB6-Tiiai  nm 

TaKZHO  FaOOBBDIHGB-ATATUTOBZ  PftOVl- 
KONB. 

Coder  sectloii  4462.  St  1898  (aection  6360, 
B«T.  Laws  1910).  as  amended  by  Act  Feb.  14. 
1911  (Seaa.  Laws  1910-11.  c  18.  p.  86).  a 
proceediDK  to  review  an  order  deaying  a  motion 
to  vacate  a  prior  judirment  rauat  be  commenced 
within  6  months  from  tbe  date  of  such  order. 

(a)  Within  the  meaning  of  this  aection  of 
onr  aiiatutes,  following  the  atatutory  rule  in 
the  trial  coarto  (sectioD  3892,  St  1S9S,  the 
■■me  being  section  4660.  Rev.  Laws  1910). 
soch  a  proceeding  for  a  review  la  commenced, 
as  to  each  defendant  in  error,  at  the  date  of 
the  summona  which  is  served  on  bim,  or  on 
a  codefendant  who  is  a  joint  contractor  or 
otherwise  united  in  interest  with  him.  provided 
such  service  of  summoaa  is  actually  made  with- 
in  60  days  from  aaid  date,  and  provided  farther 
that  where  an  attempt  to  commence  aoch  a 
proceeding,  as,  for  instance,  by  filing  a  prsa- 
dpe  for  Bummons.  is  made  before  tbe  date  of 
nich  aammons,  followed  by  a  ftdthfnl,  proper, 
and  ^irait  endeaTor  to  procure  service  and. 
within  60  daya.  by  actual  lervico  of  such  sum- 
mons, such  proceeding  shall  be  deemed  to  have 
been  commenced  at  such  earlier  date,  and  pro- 
vided still  further,  where  aerrlce  by  publica- 
tion is  proper  and  la  actually  made,  such  pro- 
ceeding ahul  be  deemed  commenced  at  the  date 
of  the  flrst  pabltcation.  or.  if  a  fidthfol,  prop- 
er, and  diligent  endeavor  b«  made  at  an  earlier 
date  to  procure  andt  service,  as,  for  instance, 
by  priedpfl  and  other  prerequiBlte  stepa.  and, 
within  60  dava  thereafter,  auch  first  publica- 
tion is  actoally  made,  such  proceeding  shall  be 
deemed  commenced  at  the  date  ol  such  atten^kt 

(b)  Where  auch  proceeding  is  not  so  com- 
menced within  said  limited  period  of  6  months, 
a  motion  to  dismiaa  the  aame  will  be  matained 
and  auch  preeeedtaig  diaoUsaed. 

[Ed.  Moter-For  other  caaes.  see  Appeid  and 
B^ror,  Cent  Dig.  M  1889-1^04.  im  1^ 
Dee.  Dig.  «»343|  866.] 

Bmn'  from  District  Court,  Nowata  Coun- 
tr;  A.  0.  Hough,  Special  Jndgft 

Motion  by  W.  T.  Thraves  against  W.  B. 
Tucker  and  another  to  vacate  a  prior  judg- 
ment. Order  overruling  moUon,  and  Thraves 
brings  error.  Dismissed. 


TiDotaon  A  BUIott,  of  Nowata,  for  plaintiff 
in  error.  A.  B.  Campbell,  of  Nowata,  and  J. 
H.  Keith,  of  Coffeyrille,  Kan.,  for  defendants 
in  error. 

THACEBB,  J.  On  December  90^  1916, 
the  motion  of  the  i>Ialntiff  In  error  to  vacate 
a  prior  Judgment  against  bim  in  the  trial 
court  was  overruled;  and  on  June  17,  1916, 
be  filed  hla  petition  In  error  In  this  court  to 
obtain  a  review  of  the  order  overruling  that 
motion,  bnt  has  not  procured  the  service  nor 
issuance  of  summons;  nor  filed  a  pnec^ 
therefor,  and  tlie  defeaidantB  in  error  have 
not  entered  a  ^neral  appearance  liere,  nor 
otherwise  waived  the  neceiBlty  tar  muunuma. 

The  defendants  in  error  now  move  for  a 
dismissal  of  this  appeal  upon  the  ground 
that  no  "proceeding"  for  a  review  la  thia 
court  hae  been  commenced  within  6  montta 
.from  the  date  of  that  order. 

Under  section  4462,  Statntes  1803  (aection 
6266^  Rev.  Laws  1910),  ae  amended  by  Act 
Veb.  14, 1911  (Session  Laws  1910-11,  c.  18.  p. 
SS),  a  procwdlng  to  review  an  order  denying 
a  motion  to  vacate  a  prior  Judgment  must  lift 
commenced  within  6  montlis  from  the  date 
of  BuCh  order.  Within  the  meaning  of  the 
above-dted  section  of  our  atatntes,  following 
the  statutory  mle  in  the  trial  courts  (aecUon 
3892,  Statutes  1893,  the  same  being  section 
4669,  Rev.  Iaws-  1910),  such  a  proceeding  for 
a  review  is  commenced,  as  to  each  defendant 
In  error,  at  the  date  of  tbe  aammons  whidi 
ia  served  on  bim,  or  on  a  codefendant  who 
is  a  J<dat  contraetOT  or  otterwlse  united  in 
Interest  with  him,  provided  sacb  service  of 
sutnmons  is  actually  oiade  wttliin  00  days 
from  said  date,  and  provided  further  that, 
where  an  attenv>t  to  <joninieace  each  a  pro* 
ceedtoft  as,  for  instance,  by  flUng  a  pmdpe 
for  summons,  is  made  lieCore  tlie  date  oC 
socb  aammons,  fidlowed  a  filtbfid,  prop- 
er, and  diligrat  endeavor  to  procure  serr- 
Ice,  and  within  60  days  by  actual  aerates  of 
socb  immmoQs,  such  proceeding  shall  be 
deemed  to  have  been  commenced  at  sudi 
earlier  dat^  and  provided  still  farther,  wbere 
service  by  publication  is  pnqjter  and  la  ao 
tnally  made,  such  proceeding  shall  be  deemed 
commenced  at  the  date  of  the  flrst  publlca- 
tlmi,  or,  tf  a  faithful,  proper,  and  diligent 
endeavor  be  made  at  an  earlier  date  to  pro- 
cure such  service,  as,  for  instance,  by  prsadpe 
and  other  prerequisite  st^jw,  and  within  00 
days  thereafter  sncb  flrst  publication  la  ac- 
tually made^  audi  proceeding  aball  be  deem- 
ed commenoBd  at  tbe  date  of  sudi  atteinpt. 
Barber  Asphalt  Paving  Ca  et  aL  v.  Botsford 
et  aL,  60  Kan.  8S1«  SI  Pae.  1106.  W}iera  auch 
proceeding  Is  not  so  commenced  within  said 
limited  period  of  0  months,  a  motion  to  dla- 
mlas  the  same  will  be  austalned  and  such  pro- 
ceeding diamiased.  Waudns  et  aL  v.  Bam- 
weU,  35  OkL  206,  128  Pac.  611,  and  cases 
therein  dted. 

As  It  appears  that  no  proceeding  has  been 
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commeoced  tn  this  eoart  to  review  the  order 
mentioned  within  6  months  from  the  r«idi- 
tlon  of  the  same,  a&'  required,  by  the  secttons 
of  the  statutes  dted,  the  motion  to  dismiss 
this  appeal  is  sustained,  and  this  appeal  la 
dismissed.  All  the  Sjuticen  concur. 


GHIOAOO,  B.  I.  A  P.  BT.  00.  T.  WRIGHT. 
(No. 

(Supreme  Court  of  (Mtlahoma.   Dec.  6,  1916. 
Bebearing  Denied  Jan.  9.  1917.) 

(SvUabttt  by  tht  Court.} 

1.  NeOLIGKNCB  «=9l36(19)— AXTBAOnVB  HVl: 
SANOB— JUBY  QUKSnON. 

A  ctiild  9  years  of  age  woa  injured  by  hot 
water,  steam,  and  hot  mud  epiitted  from  a 
metal  pipe,  said  pipe  being  3^  or  4  inches  in 
diameter,  attadked  ta-  a  stationary  engine  and 
wtending  out  of  the  building  in  whldi  it  is  lo- 
cated, and  the  end  of  the  pwe  was  unguarded 
and  unprotected.  Whetiier  the  premises  where- 
m  the  same  ie  located  waa  sutticiently  attractive 
IP  allure  children  to  the  danger,  and  whether 
tlie  pipe,  in  the  position  and  manner  in  which 
it  was  left,  was  dangerous,  and  whether  left  in 
a  dangerous  condition  in  an  attractive  place 
•  known  to  be  frequiinted  by  dilldren,  and  wheth- 
er the  situation  was  such-  as  to  suggeat  to  the 
railway  company  the  pn^ability  of  accident, 
and  whether  the  defendant  was  negligent,  pre- 
sented a  Question  of  fact  for  the  consideration 
of  the  jury. 

[Ed.  Note.~For  other  cases,  see  Negligeoce, 
Cent  Dig.  SS  313.  322;  Dec.  Dig.  ^136a9).] 

2.  Nbolioence     «=»141(10)  —  Conisibutobt 
Nbolxqsnck— OuiLDBBN— iNSTBucnons. 

It  is  not  error  to  submit  to  the  jury  the 

anestion  of  contribotory  negUgence  permitting 
jury  to  take  into  consideration  the  age,  ex- 
perience, ard  maturi^  of  the  diild,  or  that  a 
child  under  7  years  of  age  is  not  guilty  of  con- 
tributory negligence,  or  that  a  child  between 
7  and  14  years  of  age  la  not  presumed  to  be 

Siil^  of  more  thfui  tedmlcel  treroass  as  alEsc^ 
g  the  question  of  dnty  of  the  daendant  In  re- 
spect to  the  dangerous  condition  of  the  prem- 


[Bd.  Note.— For  other  cases,  see  Negligence, 
C^nt  Dig.  S  893;  Dec.  Dig.  ^t^^l^UlOyi 

CommlBslo&ers'  Opinion,  Dlvlston  Na  2. 
Srror  trmn  DLstrict  Gooit,  JeOenfOD  Obvn^; 
Cham  Jones,  Jodge. 

Action  by  fiaia  WrIaM  next  friend  of 
Harbert  George,  a  minor,  against  the  Chi- 
cago, Bock  Island  &  Padflc  Ballway  Com- 
pany, for  damagea.  Thm  waa  Jodgniait  for 
[dalntUf,  and  defendant  bilngB  wror.  Af- 
flcmed. 

O.  O.  Blake,  W.  R.  Moore,  and  R.  3.  Rob- 
erts, an  of  El  Beno,  K.  W.  Shaitel,  ot  Okla- 
homa City,  and  Guy  Green,  of  Wtanrika,  for 
plaintiff  In  error.  BrUUfM  ft  Vertrees,  of 
Wanrlks,  for  defendant  in  error. 

BRUN80N,  a  This  salt  was  InstUnted 
on  the  1st  day  of  July,  1916.  It  waa  tried 
<n  the  20tfa  day  of  October,  1915,  there  waa 
judgment  for  the  plalntUT,  the  defendant 
filed  a  motion  for  a  new  trial,  which  was 
overruled  and  exceptions  saved,  and  the 
case  is  now  before  us  on  appeal.   Before  the 


salt  was  tried,  tb<»  defendant  In  error,  opon 
first  obtaining  permission  of  the  conrt, 
amended  ids  petition  to  make  it  read  "Her- 
bert Qeorge,  1^  nazt  fUend,  Ella  Wright* 
plaintiff." 

It  la  alleged  substantially  that  V^Obl  Wright 
is  the  mother  of  Herbert  George,  a  minor, 
of  the  age  of  9  years;  that  they  reside  In 
Jeffer&DD  county,  OkL;  that  the  defendant 
is  a  duly  oi^anized  and  chartered  corpora- 
tion engaged  in  the  business  of  common  car- 
rier of  freight  and  passei^rs  for  hire,  and 
that  it  operates  one  of  Its  lines  through  Jef- 
ferson county,  OkL ;  that  the  conqjany,  for 
the  purpose  of  carrying  on  its  business  at 
the  town  of  Waurtka.  maintains  and  oper- 
ates a  roundhouse,  and  in  connection  with 
said  roundhouse  maintains  and  operates  a 
stationary  engine,  and  has  connected  there- 
with an  iron  pipe  about  3%  inches  In  di- 
ameter, and  30  or  40  feet  long,  which  ex- 
tends out  of  the  roundhouse  on  the  north 
side  thereof,  and  passes  out  of  the  same  at 
an  eleratlon  of  about  2  feet  from  the  sur- 
face of  the  earth,  and  said  engine  is  used  for 
cleaning  out  engines  or  boilers,  and  when  in 
such  use  there  ts'  emitted  from  said  pipe 
boiling  water,  steam,  and  hot  mud,  and  that 
said  water,  steam,  and  hot  mnd  are  emitted 
from  said  pipe  without  any  protection  or 
hood  over  the  same,  and  that  said  hot  water, 
steam,  and  hot  mud  are  thrown  upon  the 
ground  for  a  distance  of  30  or  40  feet,  at 
which  place  there  has  been  formed,  by  rea- 
son thereof,  a  small  pond;  that  said  ronnd- 
hoose,  engine,  and  pipe  so  used  for  cleaning 
out  said  engines  or  boilers  have  be»i  oper- 
ated by  the  railroad  company  for  the  past 
7  years,  and  cinders  piled  anmnd  said  pipe 
and  the  pond  or  lake  so  formed  at  the  end  of 
said  pipe  waa  attractive  to  cblldroi '  as  a. 
playground,  and  was  bo  oaed  1^  tbem.  AH 
of  whidi  fact  was  well  known  to  the  agents, 
servants,  and  employes  Of  the  railway  com-, 
pany,  and  Utat  said  company  has  never  taken 
any  steps  to  hood  aald  pipe,  or  In  any  wise 
protect  the  public  from  the  danger  thereof, 
or  to  prevent  (diUdren  from  playing  tbereftt, 
and  upon  Its  premises. 

It  ts  farther  alleged  that  on  the  4t3i  day 
of  Uardi,  191lt,  said  Hubert  George^  togeth- 
er with  two  other  boys  of  about  tile  same  age, 
were  playing  at  and  near  the  ronndhouae 
and  near  the  end  said  p^^  and  when  Imp- 
mediately  in  front  of  the  pipe,  an  agent,  serv^ 
ant,  or  employ^  oC  said  company,  withoot 
notice  or  warning,  turned  boUlj^  water, 
steam,  and  hot  mnd  iqmui  said  Herbert 
George,  by  reason  whereof  be  was  sevwdy 
scalded  and  burned,  and  that  by  reason  of 
said  Injuries  he  was  confined  to  his  bed  and 
room  for  over  three  weeks;  that  he' suffered 
Intense  and  excruciating  pain,  both  In  body 
and  mind,  and  that  as  a  result  of  said  bums, 
it  bas  left  deep  and  lasting  scars  npon  the 
body  and  limbs  of  said  Herbert  George,  and 
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that  -reason  of  «ald  Injuries,  he  ia  per^ 
manenUy  Injured,  to  his  great  humlliatioii, 
mental  Gnfferli^  and  disgrace;  that  Just 
Immediately  prior  to  the  time  said  boiling 
water,  steam,  and  hot  mud  were  thrown  up- 
on him,  the  agent,  servant,  or  employe  of  said 
railway  company  saw  and  noticed  said  Her- 
bert George  and  his  playmates  playing  at 
and  near  the  end  of  said  pli>e,  and  that  he  did 
not  notl^  or  warn  them  that  he  was  going 
to  clean  out  a  boiler,  and  that  there  was 
danger,  or  that  they  were  liable  to  be  In- 
jured. And  It  la  charged  that  by  reason  of 
these  facts,  actfi,  apd  conditions,  the  rail- 
way company  was  guilty  of  gross  negllgeEU», 
willfulness,  and  wantonne^  and  be  has  been 
greatly  damaged  in  the  sum  of  $3,000. 
,  [1]  The  answer  was  one  of  general  denial, 
except  that  It  admitted  that  it  is  a  corpora- 
t^n  engaged  in  operating  a  railroad,  and 
t^t  it  maintains  and  operates  bald  round- 
house; denied  that  If  said  Herbert  George 
was  hijured,  such  injuries  were  occasioned 
by  any  negligence  or  carelessness  on  the  part 
f>f  the  railway  pompany,  or  of  Its  servants, 
agents,  or  employes',  but  alleged  that  the  said 
Injuries,  If  s^  received,  were  directly  occasion- 
ed by  and  were  the  proximate  results  of  the 
plaintiff's  own  negligence..  To  this  answer 
a  reply  was  filed,  denying  each  and  all  of  the 
allegations  set  up  as  a  defense  In  said  an- 
swer. 

It  Is  contended  that  the  court  erred'  in  glT- 
Ing  to  the  jury  Instructions  Nos.  2,  7,  and  8. 
Instruction  No.  2  reads  as  follows: 

**Ct)  In  this  case,  yon  are  inatrncted  that  U 
you  find  from  a  preponderance  of  the  vridence 
Ibat  said  Herbert  George  was  injured  as  al- 
le^,  and  that  such  injuries,  if  any,  were  oc- 
canoned  and  the  result  of  the  emission  of 
steam,  water,  and  hot  mad  from  the  pipe  as  al- 
leged in  the  plaintiff'a  petition,  and  you  farther 
find  that  the  steam,  hot  water,  and  hot  mad 
were  discharged  from  said  pipe  while  the  em- 
ployte  of  the  ccsnpany  in'  a  negligent  and  care- 
um  manner  and  with  a  knowledge  of  the  lares- 
ence  of  the  said  Herbert  George  on  the  said 
premises,  at  or  near  the  said  pipe  in  question  as 
alleged  in  his  petition,  and  yon  farther  find  that 
the  said  Herbert  George  was  free  from  any 
negligent  and  careless  coadact  on  his  part  whi<£ 
contributed  to  hia  injury,  then  you  should  find 
for  the  plaintitr.  and  assess  his  recovery  at  aneh 
sum  as  yon  find  from  all  the  facts  and  circnm- 
stances  in  the  evidence  and  under  the  instruc- 
tioos  hereinafter  given  yoa  that  you  think  he  is 
justly  entitled  to,  in  no  event  to  eiceed  the  sum 
sued  for.  to  wit,  98,000." 

It  is  contended  that  the  giving  of  this  ln> 
Stmctlon  was  error;  that  it  rlolated  the  rule 
laid  down  In  case  of  Midland  Valley  Ry. 
Co.  T.  UtUejohn,  44  OkL  7,  143  Pnc.  1.  In 
that  case  It  was  hdd  that  it  Is  error  to  in- 
atrtiet  the  jurr  so  as  to  permit  a  tre^MUKwr 
or  licensee  who  had  snffered  personal  In- 
juries from  contact  with  dangerous  thli^ 
on  the  premises  of  a  landowner  to  recover 
damages  therefor  without  proof  of  either 
wllifulneas  or  wautcbaen  on  the  part  of 
such  landowner.  It  Is  also  contotded  that 
this  Instmctton  Is  contrar?  ta  tlM  doctrine 
laid  down  in  the  case  of  the  0it7  of  Shawnee 
r.  Cheek,  41  Okl.  227,  137  Pae.  T24,  M  l4 
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A.  (N.  S.)  672,  vhere  it  vas  held  that  the 
duty  owing  by  a,  landowner  to  a  trespassing 
child  of  10  years  of  age,  "In.  reject  to  safe- 
ty from  dangerous  artificial  conditions  of 
the  premises"  Is  that'  such  landowner  will 
not  "injure  him  Intentionally  or  wantonly." 
In  both  of  these  cases  It  is  held  that  wanton- 
ness may  be  Inferred  In  proper  cases  from  an 
omission  to  correct  the  condition,  as  well  as 
from  acts  of  commission,  where  such  omis- 
sion "Involves  a  reckless  disregard ,  for  the 
safety  of  merely  technical  and  reasonably  an- 
ticipated trespassers." 

It  is  contended  that  the  court  committed 
error  in  permitting  the  jury  to  return  a  ver- 
dict for  the  plaintiff  if  It  found  that; 

"£fot  water  and  hot  mud  was  discjiapged  from 
s^tid  pipe  by  the  employtis  of  the  company  in  a 
negligent  and  careless  manner,  ana  with  ft 
knowMge  of  thi  presence  of  said  Herbert 
George  on  the  premises  at  or  near  the  steam 
pipe  m  questioh  as  alleged  in  his  petition."' 

The  evidence  discloses  that  on  the  4th  day 
of  March,  1915,  the  4ay  of  the  accident^  thje 
plalntlCC  In  error  was  maintaining,  and  for  6 
or  7  years  prior  thereto  had  maintained,  a 
roundhouse  at  Waurlka,  In  which  was  loca,ted 
a  stationary  engine,  a  metal  blowpipe  3'  or 
4  Inches  in  diameter  extending  from  It  and 
out  of  the  bonding  some  40  or  50  fBet ;  that 
the  pipe  was  used  for  the  purpose  of  blowing 
out  engines ;  that  when  It  blew  off  it  blew  a 
stream  of  hot  water,  steam,  and  hot  mud  a 
distance  of  60  or  70  feet  beyond  the  end  of 
the  pipe,  eicept  when  a  wind  was  blowing 
strong,  and  that  beyond  the  end  of  the  pipe 
Was  formed  a  considerable  pool  of  water; 
that  from  the  place  where  the  blowpipe  was 
turned  on  and  off  It  was  only  about  4  or  6 
feet  to  the  door  In  the  west  side  of  the  build- 
ing; and  that  from  this  door  the  end  Of  the 
pipe  could  be  seen,  and  when  the  acddoit 
happened  said  door  was  open. 

On  the  day  ot  the  accident,  Harve  Lowe 
was  operating  said  engine,  and  he  had  oper^ 
ated  it  for  something  over  a  year  prior  to 
that  time.  Immediately  after  he  turned  the 
blowpipe  on,  he  looked  out  of  said  door,  and 
saw  two  small  boys  running  away  from  the 
building;  tliey  were  40  or  00  feet  away;  he 
then  turned  the  blowpipe  off  and  went  to  the 
door,  but  at  that  time  he  did  not  see  Her- 
bert George,  the  boy  injured,  but  soon  there- 
after he  saw  him  going  np  the  railroad 
limping.  Immedlatdy  after  the  accident,  and 
jnst  after  the  Uovplpe  had  been  turned  off, 
the  two  small  boys  looked  and  saw  three  men 
standing  In  tiie  door  of  the  roundhousa, 
laughing.  Bald  Barve  Loire  said  he  did  not 
see  the  boys  at  the  time  he  tamed  the  Mow- 
pispe  on,  and  he  did  not  go  to  the  door  to 
look  to  see  it  any  one  was  near  the  pipe 
and  li«^Ie  to  be  Injured  by  tt;  that  lie  had 
never,  at  any  time,  b^ore,  turned  the  blow- 
pipe on,  gone  to  the  door,  and  looked  to  soo 
If  any  one  was  near  the  end  of  the  pipe  and 
liable  to  be  Injury,  .and  tliat  he 'had  nev<» 
had  instructions  so  .to  do;  that  several  times 
he  had  seen  smail  boys  playing  around  Ui» 
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ronndlioase,  and  knew  tbtt  ttuj  occasloxiallT 
Tlsited  the  place.  The  end  of  the  pipe  was 
nncorered  and  unKoaided,  ezpoMd,  and  not 
In  any  manner  Incloeed. 

It  was  shown  hj  H.  O.  Faller  that  he 
operated  the  BtaUonaiy  engine  for  several 
yean,  bnt  had  not  operated  It  daring  the 
past  2  or  3  years,  and  that  he  never,  at  any 
time,  turned  the  blowpipe  on  wlthont  firA 
going  to  the  door  to  see  if  any  one  was  near 
enough  to  the  end  of  the  pipe  to  be  Injured 
from  the  hot  water,  ^team,  and  mud  which 
emitted  therefrom.  There  waa  a  path  that 
ran  parallel  with  the  pipe,  bnt  none  that 
crossed  in  frcmt  of  It  It  waa  Aown  by  the 
ondlsputed  evidence  that  tb»  danger  from 
this  pipe  could  have  been  eliminated  at  a 
cost  of  about  $8.5a 

On  the  day  of  the  aoddent  Herbert  George, 
ft  lad  of  9  years  of  age,  and  two  of  his  com- 
panions ftbont  the  same  age  had  gone  from 
tJie  town  of  Wanrika  down  to  the  vicinity  of 
the  roundhouse  for  the  purpose  of  picking 
op  small  pieces  of  lead  wUdi  were  found 
In  the  waste  about  the  roundhouse;  they 
bad  beui  about  the  roundhouse  ft>r  a  short 
time,  and  had  plt^ked  up  a  number  of  pieces 
of  lead,  when  one  of  the  bc^s  announced  his 
Intoitloa  of  going  for  a  drink  (tf  water,  the 
other  two  boys  started  to  go  hmne,  and  Hw- 
beit  George  started  home,  stepped  in  front 
of  the  blowpU>e.  and  Just  as  he  did  so,  there 
was  emitted  thereifoom  hot  water,  steam,  and 
hot  mud,  wbl<^  struck  him  on  the  leg  and 
burned  him  with  sotA  severity  that  the  at- 
tention of  a  physician  was  required.  The 
physician  was  called  to  see  him  several  times 
each  day  for  a  period  of  about  two  weeks. 
The  boy  was  disabled,  and  was  confined  to 
his  bed  for  about  three  weeks,  during  which 
time  he  suffered  severe  pains,  Herbert 
George  had  been  to  the  ronndhoose  several 
times  before  that  day,  but  he  had  never  seen 
the  pU>e  in  use^  and  did  not  know  tbr  what 
purpose  it  was  used. 

Upon  rcQueet  of  the  plaintiff  In  error  the 
jury  was  permitted  to  go  to  the  roundhouse 
and  view  it,  inspect  the  pipe  and  place  wtun 
the  boy  was  injured. 

We  gather  from  the  argument  of  the  plain- 
tiff In  error,  the  error  In  this  instruction 
oonaltfts  In  the  court  charging  the  Jury  that 
If  the  injury  was  occasioned  by  the  com- 
pany in  a  negligent  and  careless  manner, 
and  with  a  knowledge  of  the  presence  of  Her- 
bert George  on  the  premises  at  or  near  the 
steam  pipe  In  question,  thai  the  idalntlff 
could  recover,  and  without  requiring  the 
Jury  to  find  that  the  company  was  guilty  of 
wantonness.  It  may  be  that  the  Instruction 
would  be  objectionable  If  that  was  the  only 
Infltruction  upon  the  right  of  the  defendant 
In  error  to  recover,  but,  In  another  para- 
graph of  (he  instruction  the  jury  was  told 
that,  before  plaintiff  would  be  entitled  to  re- 
cover, he  would  be  required  to  prove  that  he 
was  Injured  through  wanton  and  willful  neg- 


ligence In  AM  mannw  darged  tn  Che  peti- 
tion. 

In  instruction  No.  6  the  Jury  was  t<^d  that 
defoidant  In  «ror  was  a  trespasser,  and 
plaintiff  In  error  owed  Mm  no  duty  except 
that  of  not  injuring  him  want<mly  and  wiU- 
fnlly,  and  In  Instmcftlon  No.  6  It  was  ex- 
plained what  was  necessary  to  constitute 
wanton  and  willful  Injury. 

The  Instruction  following  the  one  com- 
plained of  here  was  glvra  for  the  purpose  of 
explaining  to  the  jury  what  defendant  in 
error  would  have  to  establish  by  a  prepon- 
derance of  the  evidence  in  order  to  recover — ■ 
that  they  would  have  to  show  wantonness 
and  willfulness  on  behalf  of  the  company 
before  it  would  be  liable  fw  the  anlsslon  ot 
the  steam,  hot  water,  and  hot  mud  from  the 
pipe  in  a  careless  and  n^ligent  manner. 

We  do  not  deem  It  necessary  to  enter  Into 
an  extended  discussion  of  the  attroctive  nui- 
sance doctrine,  as  that  doctrine  has  been 
fully  explained  In  the  cases  above  referred 
to,  and  in  other  cases  by  this  conrt.  In  the 
case  of  Llttlejohn  t.  HUUand  VaUcT  By.  Oo., 
148  Pac.  120.  it  Is  said: 

"In  the  JnrisdictioDs  where  the  attractlvs  nt^- 
sance  doctrine  is  recognised,  whether  or  not  titm 
particular  premises  are  snffidentlr  attractive 
to  entice  diildreo  Into  danger,  and  whether  a 
certain  machine  is  dangerous  and  known  to  be 
such,  or  where  it  be  left  tn  a  dangenras  position 
in  an  attractive  place  known  to  be  frequ<.-nted 
by  children,  and  whether  the  sitoation  was  sudi 
as  to  Bufflcest  to  the  proprietor  the  prob^ility  (rf 
accident  and  to  involve  the  qoMOon  ot  negli- 
gence in  icavicE  It  uncovned  or  nngnarded,  are 
^eations  for  the  jury." 

The  evidence  in  this  case  Is  practically  nn- 
dlspnted.  The  jury  was  permitted  to  Inspect 
the  place  where  the  boy  was  Injured  and 
from  its  verdict  foimd  that  the  premises  were 
Bufnciently  attractive  to  entice  diUdren  Into 
danger;  that  the  blowpipe  was  a  dangerous 
instrument,  known  to  be  such  to  the  compa- 
ny; that  It  was  left  in  a  dangerous  position 
In  an  attractive  place  known  to  be  frequent- 
ed by  children,  and  that  It  was  such  as  to 
suggest  to  the  company  the  probability  of 
accident ;  and  that  It  was  negligent  In  leav- 
ing It  uncovered  and  unguarded.  It  was  not 
error  to  give  the  Instruction  «nnplalned  of 
In  view  of  the  fact  that  It  was  fully  explain- 
ed by  the  main  charge. 

It  Is  contended  that  the  court  erred  In 
giving  instruction  No.  7  because  the  same  la 
so  worded  that  it  la  "unintelligible  as  gtvtsn." 
We  have  examined  this  Instruction,  and  we 
think  it  is  BO  worded  that  Its  meaning  Is  rea- 
sonably clear  and  that  the  jury  understood 
it,  and  besides  construing  this  instruction, 
together  with  the  whole  instmctians  given, 
we  cannot  say  that  it  misled  the  Jnir,  or 
that  they  did  not  understand  It 

[21  It  is  next  contended  that  the  court 
erred  in  giving  Instmetiott  Na  8,  whldi  reads 
as  follows: 

"Ton  are  instrocted,  gcntiunca  of-the  jury, 
that  said  defendant  aUeges  In  Its  answer  that 
said  injorifls,  if  so  received  by  said  Herbert 
George  were  directly  occasioned  and  wtfe  the 
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pNKimate  TMolt  <rf  tiM  ]>lalntiirB  own  n«tU- 
gence  and  want  of  care,  and  if  you  find  from 
tkB  eridcnce  sofd  Herbert  OtorFe,  through  care- 
lessness or  negllKence  upon  hia  part,  contributed 
to  the  injuries  received  bj  him,  or  that  said  in- 
juries were  a  result  of  Ms  own  negligenc*  and 
want  of  care,  then  yoor  verdict  should  be  for 
the  defendant,  but  in  this  connection  yon  are 
biBtracted  that  a  child  under  7  Tears  of  age 
«ill,  and  in  the  absence  of  evidence  of  capacity 
between  7  and  14  yean  of  axe  is  presumed  to, 
be  incapable  of  guilt  (tf  more  thaD  technical  trea- 
paes,  as  affecting  question  of  duty  of  owner  in 
respect  to  dangerous  condition  of  premises,  and 
th«  character  of  the  trespass  may  be  circum- 
stance ta  be  considezad  by  the  Jury  la  ascer- 
taining  whether  there  la  oontribntory  negll- 
genoe." 

It  Is  admitted  that  this  instmctlon  Is  good, 
If  it  bad  not  embodied  a  question  laid  down 
in  the  third  paragraph  of  the  syUabus  in  the 
case  of  City  of  Sbownee  v.  Cheek,  supra,  but 
that  this  spoiled  en  otherwise  good  Instruc- 
tion.  Said  paragraph  reads  as  follows: 

"A  child  under  7  yean  of  or  In  the  ab- 
sence of  evidence  of  capacity,  between  7  and 
14  years  of  age.  Is  presumed  to  be  incapable 
of  guilt  of  more  than  technical  trespass  as 
affecting  question  of  duty  of  owner  In  respect 
to  dangerous  condition  of  premises,  and  the 
character  of  the  trespass  may  be  circumstance 
to  be  considered  by  the  jury  in  ascertaining 
whether  there  is  contributory  ne^Igenoe.** 

We  fall  to  see  hov  It  coold  be  errw  to  give 
this  Instruction  on  the  defense  cf  contrlbn- 
tory  negllgaioe.  The  Oheek  Case  was  decid- 
ed upon  the  sune  theory  as  Oils  case;  it  be* 
Ing  an  attractlTe  nuisance  case.  In  the  an- 
swer the  plalndff  in  error,  It  pleaded  con- 
tributory negligence  as  a  defense,  and  under 
tbe  evidenee  and  pleadings  In  tbla  case,  it 
was  tbe  duty  of  tbe  court  to  tostmct  the  ]n- 
ry  on  contributory  negligence  and  to  tell  It 
wbo  were  capable  of  being  gnllty  of  con- 
tributory negligence.  It  was  not  error  for 
flie  court  to  give  this  Instractlon. 

Finding  no  error  In  the  reccnrd,  tbe  Judg- 
ment of  the  lower  court  Is  afflrmed. 

PER  CURIAM.  Adcqpted  in  whole; 


ifPRIOOS  T.  McCARXr.   (No.  7929.) 
iSnpreme  Court  of  Oklahoma.  Dec  19, 1916.) 

(8yUabu9  by  the  Court,) 

Uastkr  and  fiERVAirr  <=980(14)— New  Tbiai, 
«=»108(1) — AcnoH  roB  Seevices— Instedo- 
TioNS  —  Newlt  DiscovEaEi}  Evidence  — 
BiOHT  TO  New  TsoAh. 
Record  examined,  and  held:  (1)  That  the 
Instructions  given  to  the  jury  by  the  trial  court 
folly  and  fairly  state  the  law  applicable  to  the 
Issues  joined  by  the  pleadinga  and  the  evidence; 
(2)  that  the  trial  coart  did  not  err  in  overrul- 
ing defendant's  motion  for  a  new  trial,  based 
upon  newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  128;  Dec.  X%.  «sbSO 
(14);  New  Trial,  Gent  Dig.  |  226;  0e&  Dig. 
*=»108(1).] 

Brror  from  Oonnty  Court,  Okrlalunna  OMn- 
ty;  ^nniam  H.  Zwtck,  Judge. 


Action  Dan  UcCarty  agabist  A.  B. 
Sprlggs.  There  was  a  Judgment  for  plalntlflV 
and  defendant  Iwings  error.  Afflimed. 

3.  Q.  A.  Harrod  and  W.  A.  Staley,  both  of 
OklobMua  City,  tm  plaintiff  in  error.  <^s. 
H.  Butfa,  of  Oklahoma  Cttgr,  for  defendant  in 
error. 

E^NB,  a  J.  This  was  ui  action,  com- 
menced by  the  defendant  In  »ror.  plaintiff 
below,  a^nst  the  plaintiff  in  error,  defend- 
ant bkow,  to  recover  an  amount  allied  to 
be  doe  blm  for  services  as  manager  of  a 
rooming  house  in  Oklahoma  City,  covoing 
tbe  period  of  time  from  tbe  3d  or  4tb  day  of 
June  to  Ibe  27th  day  of  November,  1911. 
Tbe  cause  was  (Higlaany  tried  before  a  Jus- 
tice o£  the  peace,  where  Judgment  was  ren- 
dered in  favor  of  tbe  plaintUC  for  tbe  amoont 
prayed  fbr.  Hereafter  the  juirtieB  will  be 
designated  as  "plaintUT'  and  "defendant," 
respectively,  as  in  tbe  court  below.  There- 
after the  defendant  appealed  to  tbe  county 
court,  where  a  trial  de  novo  was  bad  before 
a  Jury,  which  also  resulted  in  a  verdict  in 
favor  of  tbe  plaintiff  for  the  amount  prayed 
for  in  bis  bill  of  particulars  upon  which 
Judgment  was  duly  rendered,  whereupon  the 
defendant  filed  hia  proceeding  in  erm  to  re> 
view  tbe  action  of  tbe  county  court 

The  grounds  for  reversal  wbicSi  counsel  for 
defendant  rely  upon  for  reversal  in  their 
brief  are  stated  as  follows:  (1)  The  court 
erred  In  the  Instruction  given  as  shown  by 
this  assignment  and  in  refusing  to  Instruct 
the  Jury  on  defendant's  theory  of  the  case; 
(2)  the  court  erred  In  overmllng  the  defend- 
ant's motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence. 

Plaintiff  and  defendant  were  the  only  wit- 
nesses who  testified  In  tbe  case.  The  testi- 
mony of  the  plaintiff  was  to  tbe  effect  that 
the  defendant  employed  him  to  manage  a 
rooming  house  at  No.  116  West  Reno  street, 
Oklahoma  City,  and  agreed  to  pay  |1  per 
day  for  his  services,  allow  him  50  cents  per 
day  for  meals,  and  furnish  blm  lodging, 
rndw  this  oral  agreement  plaintiff  worked 
for  defendant  for  26  weeks ;  that  during  this 
time  he  drew  60  cents  per  day  for  his  meals, 
and  lodged  at  the  rooming  house;  that  be 
made  a  written  Itemized  statement  of  re- 
ceipts and  dlsborsements,  and  delivered  the 
same  to  the  defendant,  deducting  the  amount 
allowed  for  meals  and  all  actual  expenses; 
that  the  defendant  was  to  pay  the  |1  per 
day  as  soon  as  be  sold  the  property;  that 
defendant,  prior  to  the  commencement  of  the 
action,  had  sold  the  property  and  failed  to  pay 
the  plaintiff  the  $1  a  day,  as  agreed  npon. 
The  defendant  testified,  In  etCect  that  he  em- 
ployed plaintiff  oa  June  4, 1911,  to  run  a  room- 
ing house  at  No.  116  West  Beno  street,  Okla- 
homa City;  that  be  told  blm  he  wanted  to 
ke^  the  place  open  as  he  wanted  to  sell 
the  same ;  that  si^Meqnently  be  sold  bis  real 


fts>rsr  other  oases  see  saais  topla  aad  Knr-HIIIIBEB    all  Key-KanlMna  Btassts  sad  Xadessa 
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jfTopetty,  as  well  sa  the  peiBonal  property  In 
tlie  rooming  house ;  that  the  platntlfl  worked 
QDtU  November  27,  1911,  a  period  of  26 
weeks;  that  the  plaintiff  famished  the  de- 
fendant with  an  itemized  statement  each 
week  for  26  weeks,  with  all  expenditures  in 
one  colnmD  and  all  receipts  In  another  col- 
umn; the  balance  of  the  receipts  he  always 
turned  over  to  the  defendant;  that  the  de- 
fendant never  preserved  any  of  these  state- 
ments; that  the  plaintiff  always  deducted 
his  $1  per  day,  and  the  receipts  showed  the 
same;  and  that  he  therefore  does  not  owe 
the  plaintiff  anything.  This  testimony  was 
submitted  first  to  the  Justice  of  the  peace, 
and  subsequently  to  a  Jury  In  the  count? 
court,  with  the  result  hereinbefore  stated, 
and  It  Is  scarcely  possible  to  concdve  bow 
prejndlcial  error  could  be  committed  In  the 
judicial  settlement  of  the  very  simple  Issues 
Involved. 

As  we  have  seen,  all  the  grounds  for  re- 
versal relied  upon  belong  to  the  class  de- 
scribed In  sectltm  6005,  Rev.  Iaws  1910,  for 
the  commission  of  which  no  Judgment  shall 
be  set  aside  or  new  trial  granted  by  any  ap- 
pellate court  of  this  state,  unless,  in  the 
opinion  of  the  court  to  which  appUcatiou  is 
made,  after  an  examination  of  the  entire 
record.  It  appears  that  the  error  complained 
of  has  probably  resulted  in  a  miscarriage  of 
Justice,  or  constitutes  a  substantial  violation 
«f  a  constitutional  or  statutory  right  It  Is 
sufficient  to  say  of  Uie  errors  presented  that, 
after  an  examlnatlm  of  the  entire  record.  It 
does  not  appear  that  the  errors  complained 
of — ^If  errors  at  all — bare  probably  resulted 
In  a  miscarriage  of  Justice,  or  that  they  oon- 
stitnte  a  substantial  vlcdatioa  of  any  consti- 
tutional at  statutory  rli^t  of  the  defendant 
On  the  contrary,  we  are  entirely  satisfied 
that  complete  Justice  has  been  done  between 
the  parties  in  the  two  trials  had  below,  and 
that  the  county  court  did  not  abuse  its  dis- 
cretion in  denying  the  defendant  a  new  trial 
on  the  ground  of  oewly  discovered  evidence. 

For  the  reasons  stated,  the  Judgment  of 
tlie  court  below  is. affirmed.  All  tlie  Justices 
concur. 

8HARFLESS  SEPARATOR  GO.  et  aL  T. 
GRAY.    (No.  8210.) 

<Supreme  Court  of  Oklahoma.   Dec.  19,  1916.) 

(BvUtibnt     As  OourU) 

L  PxjjADiNQ  «=>428(1)— Petition— Defects. 

Where  a  petition  is  attacked  for  th«  flrst 
time  by  objection  at  the  trial  to  the  introduc- 
tion of  any  cTidence  tbereunder,  and  there  is  not 
a  total  failure  to  allege  some  essential  matter, 
and  the  all^ations  are  simply  incomplete  and 
indefinite  or  conclusions  of  law,  such  objection 
to  the  introduction  of  evidence  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  {  1433;  Dml  Dig.  «»428(1).] 
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2.  Uisaat  ARD  BiBTAST  4a»38<l}— Oomnuuji 
or  Bhtlotiibht— Bbbaob. 

In  an  action  to  recover  damages  for  the 
breach  of  a  contract  for  employment  necessary 
averments  in  the  petition  are:  (1)  An  allegation 
ot  the  execution  of  the  contract;  (2)  an  allega- 
tion  of  its  breach ;  (S)  an  allegathm  of  perfoniw 
ance  or  readiness  to  perform  on  the  part  of 
plaintiff;  and,  (4)  an  allegation  of  the  damages 
sofltained  by  the  plaintiff. 

[Ed.  Nota—For  other  case&  see  Bfaster  and 
f^ervant  Osnt  Dig.  U  32,  40;  Dec.  Dig: 
39(1).] 

3.  Masteb  AHn  Skbvaht  «=>S9(1)— Breaoh  or 

CONTBACT  OF  EHPLOTUNT— PBTITIOH. 

Where  a  petition  to  recover  damages  tax  tbe 
breach  of  a  contract  for  employment  cOn tains 
the  necessary  allegations  to  constitute  a  cause 
of  action  for  damages  for  breach  of  contract,  ^e 
fact  that  the  damages  claimed  are  dentuninated 
salary  instead  ol  damages  does  not  reqdcff  it  tm- 
tsUy  defective, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servaiit,  Cent  Dig.  H  12,  45;  Dee.  Dig.  «s» 

4.  Masteb  ard  Sbbvavt  ^»41(1,  6)— Bbeach 

OF  CoitTBACT  OT  EhPLOTUEN'T— DaICAQBS. 

Tile  measure  of  damages  for  the  breach  of  a 
contract  of  employment  by  the  employer  is  prima 
facie  the  sum  stipulated  to  be  p&id  for  the  serv- 
ices; and  the  burden  of  reducing  the  damages 
by  proof  that  the  servant  has,  or  might  with  rea- 
sonable diligence  have,  ohtained  other  remuner- 
ative employment  of  a  like  diaracter  after  his 
discharge,  rests  on  the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  12>  60.  62.  63 ;  Dee.  Dig. 

«=>4ui.  m 

5.  Masteb  ako  Sebvaivt  ^»44— Bbeaoh  or 
CoNTBACT— Damages— Instructions. 

The  defendant  havii«  neither  pleaded  nor 
proved  that  pWntfff  bad.  or  might  with  reason- 
able diligoiee  have,  secured  other  remnnarative 
employment  after  his  discharge,  on  instruction 
directing  the  jury  that  if  they  found  for  the 
plaintiff,  it  would  be  their  dutr  to  award  him 
the  balance  doe  under  fite  terms  of  the  con- 
tract Is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  68;  Dec.  Dig.  «s>44.] 

6.  Tbial  4=9261(9)  —  IirsTBTTonoHS— SuFn- 

CIBnCT. 

Instructions  examined,  and  Mi  ttee  from 
reversible  error. 

f£id.  Note.— For  other  cases,  see  Trial.  Ooit 
Dig,  i  685;  Dea  Dig.  «B3261(9).] 

Conunlsslwieii^  Oplnlcn;  Dirlslai  "So.  1. 
Error  from  District  Court  OtUohoma  Coun- 
ty; John  W.  Hay  son,  Judge. 

Action  by  C.  H.  Oray  against  tt»  SharplesB 
Seitatator  Coniiany,  a  cotporatlm.  and  an- 
other. There  was  a  Judgment  for  plalntlfl, 
and  defeudauts  bring  error.  Affirmed. 

Everest  &  Campbell,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Ledbetter,  Stuart  &  BeU. 
of  Oklahoma  Qtyi  for  defendant  In  error. 

RUUMOXS,  C.  This  action  was  commenc- 
ed in  the  district  court  of  Oklahoma  county 
on  June  18,  1916,  by  the  defendant  In  error, 
hereluafter  called  the  plalntlfr,  against  the 
plaintiffs  in  error,  hereinafter  called  defend- 
ants, to  recover  the  sum  of  $890,  with  inter- 
est ioi  the  breach  of  a  contract  of  empl^y- 
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mwt  fw  the  ymr  1914.  The  petition  <rf 
plaintiff,  omttUng  tbe  captloD,  slgnatare,  And 
exhibits,  U  u  fottowi : 

"Now  comes  the  plsintUI  and  reprtMnts  to  ^ 
oourt  that  on  or  about  the  11th  day  of  October, 

1913,  the  defendanta  entered  into  a  written  con- 
tract with  the  plaintiff,  wherebr  they  employed 
Mm  to  work  for  them  at  a  salary  of  $125  per 
month  from  the  lat  day  of  January,  1914,  until 
the  lit  day  of  January,  1916,  said  salary  of  $120 
payable  monthly-  that  on  the  1st  day  of  Janu- 
ary, 1014,  the  plaintiff  entered  upon  said  con- 
tract and  worked  for  the  said  defendants  un- 
der said  contract  nhtSl  the  lat  day  of  June, 

1914,  a  copy  of  said  contract,  which  is  a  propo- 
sition accepted  by  this  plaintiff  is  hereto  attach- 
ed, marked  Exhibit  A  and  made  a  part  hereof; 
that  during  the  month  of  May,  1914,  the  defend- 
ants, without  any  excuse  or  cause,  discharged 
this  plaintiff  from  their  serricea,  and  have  failed 
and  refused  since  the  lat  day  of  Jane,  1914,  to 
pay  him  eeid  salary,  accordiug  to  contract,  al- 
^ough  thia  plaintiff  has  been  ready  and  willing 
to  comply  with  his  part  of  said  contract  during 
all  of  said  time,  and  has  tendered  to  the  defend- 
ants hia  serrices. 

'^at  the  said  defendants,  the  Rharpless  Sep- 
arator Company  and  the  Sharpless  Separator 
Company  of  Texas,  are  one  and  the  same  instl* 
tution,  and  the  Sharpless  Separator  Oompany  of 
Texas  is  merely  the  name  under  which  tbe 
Sharpless  Separator  Company  manages  Its 
branch  office  at  Dallaa.  Tex.,  and  the  said 
Sharpless  Separator  Oompany  owns  all  tbe  as- 
sets and  baa  assumed  all  the  liabilities  of  the 
said  Sbarpleas  Separator  Company  of  Texas, 
both  of  said  corporations  being  foreign  corpora- 
tions and  nonrestdentt  of  the  rtate  of  Oklahoma. 

"lliat  by  reason  of  the  eneutioa  of  aaid  eon- 
tract  and  the  discharge  of  thia  plaintiff,  and  by 
reason  of  the  failure  of  the  defoidants  to  pay 
thu  plaintiff  his  salary  from  the  1st  day  of 
June,  1914,  the  defendants  have  become  liable 
to  this  plaintiff  In  the  sum  of  9S76,  with  interest 
on  each  month's  salary  from  tbe  end  of  said 
month  until  thia  date  at  the  rate  of  6  per  cent, 
per  annnm,  or  in  the  total  sua  of  $890,  tor  all 
of  which  the  defendants  have  become  liable  to 
this  plaintiff. 

"And  this  plalDtiff  here  states  that  his  claim 
is  a  civil  action  for  the  recovery  of  money,  the 
same  being  for  salary  contracted  for  and  now 
past  due;  that  said  claim  of  plaintiff  against 
defendants  Is  just,  and  the  plaiatlff  ought  to  re- 
cover said  sum  of  C890,  irith  interest  thereon 
from  this  date  at  the  rate  of  6  per  cent  per 
annuiti.  And  thia  plaintiff  here  states  and  al- 
leges that  the  defendants  are  foreign  corpqra- 
tions  and  nonresidents  of  the  state  ot  Okla- 
homa. 

"Wherefore  plaintiff  prays  that  he  have  judg- 
ment against  said  defendants  and  each  of  them 
for  said  sum  of  $890,  with  interest  thereon 
from  this  date  at  the  rate  of  6  per  cent,  per 
annum,  and  that  an  attachment  Issue  reqainng 
the  sheriff  to  attach  tbe  lands,  tenements,  goods, 
chattels,  stocks,  rights,  credits,  moneys,  and  ef- 
fects of  the  defendanta  and  each  of  them  in  eaid 
county,  not  exempt  by  law  from  being  applied  to 
the  payment  of  plaintifrs  claim,  or  so  much 
thereof  as  will  satisfy  the  plaintiff's  claim. 
Plaintiff  praya  for  such  other  and  farther  relief 
as  he  may  be  entitled  to  in  law  and  In  equity." 

Defendants  answered,  denying  tbe  execn- 
tlon  of  the  written  contract  alleged  In  the 
petition,  and  alleelng  that  the  plalntifl  en- 
tered tUe  ^ploy  ot  tbe  defendants  in  tbe 
year  1914,  nuder  an  oral  contract  between 
the  plaintiff  and  defendants  by  tbe  terms  of 
wbicb  defendants  reserved  the  right  to  dte- 
<4urge  plalntUE  at  .any  time  bar  giving  SO 


days'  nfftloe,  and  alleging  Uiat  andi  notice 
was  given  by  defendants,  and  that  all  tbe 
terms  of  said  contract  was  complied  vrlth  by 
def^dants  prior  to  plalntUTs  discharge  by 
defendants.  Plaintiff  replied,  denying  tbe  al- 
legations of  tbe  answer.  The  cause  was  tried 
to  a  Jury,  resulting  bi  a  verdict  in  fitvor  of 
the  plaintiff  In  the  snm  of  $875.  The  de- 
fendants, having  tmsnccessfully  moved  for  a 
new  trial,  prosecute  this  proceeding  in  error 
to  reverse  the  Judgment  of  the  court  below. 

Under  a  number  of  aastgnments  In  error, 
the  defendants  present  four  questions  for  re- 
view: (1)  That  tbe  court  erred  in  overmilng 
the  objection  of  defendants  to  tbe  introduc- 
tion of  any  evidence,  for  the  reason  that  tbe 
petition  failed  to  state  a  cause  of  action; 
(2)  that  the  evidence  of  the  plaintiff  did  not 
Justify  a  verdict  in  bis  behalf;  (3)  that  tbe 
court  erred  in  giving  to  tbe  Jury  instmctlai 
So.  IS ;  and  (4)  that  tbe  court  erred  In  giv- 
ing to  the  Jury  instruction  Na  15. 

The  principal  contention  in,  the  brief  of 
counsel  for  defendants  is  that  the  petition 
fails  to  state  a  cause  of  action,  for  tbe  rea- 
son that  It  sets  out  a  cause  of  action  for  the 
recovery  of  salary  doe  tbe  plalntifF  for  "con- 
structive service"  after  bis  discharge,  and 
that,  as  tbe  doctrine  of  "coostmctlve  serv- 
ice" by  a  diw^rged  onployd  during  tbe  r^ 
mainder  of  tbe  term  for  which  be  was  em- 
plc^ed  does  not  obtain  in  this  state,  and  as 
the  ooSy  twovBTj  tbat  can  be  bad  for  a 
bread!  of  a  oontract  of  employment  is  in  an 
action  fbr  damages  tor  sndi  breach,  tbe  peti- 
tion falls  to  state  a  cause  of  action. 

[1]  Detbttdants  did  not  demar  to  the  peti- 
tion of  plaintiff,  bat  saved  their  objection  to 
its  snffldency  by  an  otijectlon  to  tbe  Intro- 
duction of  evidence.  It  bas  been  repeatedly 
held  by  tbls  oonrt  that  an  objection  to  the 
introduction  of  evidence  as  a  means  ot  at- 
tacking, tbe  sufficiency  of  a  pleading  is  not 
looked  upoD  with  favor,  bat,  where  the  plead- 
ing wholly  falls  to  state  a  cause  ot  action  or 
defense,  sadi  objection  shall  be  sustained, 
but,  where  the  only  objection  made  to  a  peti- 
tion Is  by  objection  at  the  trial  to  the  Intro- 
duction of  any  evidence  thereunder,  and 
there  Is  not  a  total  failure  of  averment  as  to 
some  essential  matter,  but  the  allegations  are 
simply  incomplete  and  indefinite  or  conclu- 
sions of  law,  objection  to  the  Introduction  of 
evidence  will  be  overruled.  First  National 
Bank  v.  Cochran,  17  OkL  53S,  87  Pac.  855. 

[2]  Under  these  rules  of  law,  is  the  peti- 
tion fatally  defective?  It  Is  contended  by 
defendants,  and  borne  out  by  the  weight  of 
authority,  that  an  action  will  not  lie  for 
"constructive  services"  for  tbe  discharge  of 
an  employ^  employed  for  a  deOnlta  term  be- 
fore tbe  end  ot  the  term,  bat  tbat  tbe  em- 
ploye's remedy  is  by  actloo  for  damages  for 
bteadi  of  eontrsct  of  enq^loyment. 

In  Dttzler  Dry  Goods  Co.  v.  Sanders,  44 
OkL  Q7S..  Ud  fac  17,  tt  Is  said,  by  Oommls- 
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sloner  Brewer,  dellTerlitg  ttie  opinion  of  the 
court: 

"It  was  for  a  long  time  hdd  in  tlie  EngUth 
conrta  that,  if  a  aerrant  was  wrongfollj  dl»> 
diarged,  he  might  treat  t]ie  contract  as  stiU  ex- 
iatiog,  and  sne  for  his  wages  as  they  became  due. 
This  gave  rise  to  the  doctrine  of  'constructive 
services,'  and  in  sach  cases  the  servant  sued  on 
the  contract  for  wages  for  the  time  be  was  not 
allowed  to  serve.  This  rule  was  followed  in  the 
earlier  cases  in  this  country,  as  is  said  in  26 
Gyc.  999,  and  is  still  followed  in  some  of  the 
states;  but  the  doctrine  has  since  been  repudiat- 
ed by  the  courts  of  England  and  the  majority 
of  the  courts  in  this  country.  Tbeae  later  au- 
thorities hold  that,  if  a  servant  be  wrongfully 
discharged,  he  has  no  action  for  wages,  except 
for  services  past  rendered.  As  far  as  any  other 
claim  on  the  contract  is  concerned,  he  must  erne 
for  the  injury  he  has  Hustained  by  his  disdiarge 
in  not  being  allowed  to  serve  and  earn  the  wages 
agreed  on.  As  has  been  said,  we  think  the  peti- 
tion in  this  case,  when  properly  considered,  aa- 
•erts  a  claim  for  the  injury  be  has  received  on 
account  of  the  breach  of  the  contract  It  is 
Mid  in  26  Cyc  at  page  1002:  'Generally  it  may 
be  Bald  that  the  petidon  *  *  *  in  on  action 
for  wrongful  discharge  ia  sofficient  if  tt  contains 
all  that  it  is  necessary  for  plaintiff  to  prove 
under  a  plea  of  the  general  issue;  and,  where 
a  complaint  alleges  facts  sufficient  to  constitute 
a  cause  of  action  for  damages  for  breach  of 
contract,  the  fact  that  the  prayer  is  for  judg- 
ment for  wages  Instead  of  for  damagaa  does  not 
render  it  fatally  defective.* " 

The  necessary  allegations  tn  a  petition  to 
recover  damages  for  the  breadi  of  a  contract 
of  employment  are:  (1)  An  allegation  of  the 
execution  of  the  c<mtract;  (2)  an  allegation 
of  ita  breach;  (3)  an  allegation  of  the  per- 
formance or  readlnese  to  perform  on  the  part 
of  the  plaintiff;  and  (4)  an  allegation,  of  the 
damages  sustained  by  the  plaintUL 

[3]  The  petition  in  the  Instant  case  con- 
tains the  necessary  averments  as  to  the  ex- 
ecution of  the  contract,  as  to  Its  breach,  and 
as  to  performance  or  readiness  to  perform  on 
the  part  of  the  plaintiff.  The  petition  then 
alleges  that  "by  reason  of  the  fallore  of  the 
defendants  to  pay  this  plaintiff  his.  salary 
from  the  1st  day  of  June,  1914,  the  defend- 
ants have  become  liable  to  this  plaintiff." 
The  petition  then  alleges  that  plaintiff's  claim 
ts  a  dvU  actton  for  the  payment  ct  money, 
the  same  being  for  salary  contracted  for 
and  now  past  due,  and  prays  Cor  an  attach- 
ment Thla  latter  allegation,  and  the  prayer 
for  attachment,  form  no  part  of  the  petition 
and  had  no  place  In  it,  and  may  be  treated  as 
surplusage. 

In  a  subject  note  to  the  case  of  Howay  t. 
Going-Northrup  Co.,  6  L.  R.  A.  (N.  S.)  49,  at 
page  67,  the  authorities  are  collated  to  the 
effect  that  In  a  petition  containing  the  neces- 
sary allegations  as  to  the  execution  of  the 
contract  and  its  breach  by  the  defendant  the 
damages  are  snfflctently  alleged,  even  though 
they  be  denominated  wages  for  the  unexpired 
term  of  employment 

In  the  case  of  Dltzler  Dry  Goods  Oa  t. 
Sanders,  n^ra,  Oommlssioner  Brewer  quotes 
with  approval  from  26  Gyc  1002,  to  the  same 
^Eecb  We  therefore  condode  that  tbe  pMl- 
tloB  In  this  caw  waa  not  Tolnecabla  to  attack 


by  objection  to  the  Istiodnotlon  of  evidence. 

As  to  the  objectlwi  of  defendants  that  the 
evidence  of  plaintiff  was  not  sufficient  to  Jos- 
tl^r  ft  verdict  in  hla  behalf,  no  argument  ia 
presented  in  the  brief  of  defendants  other 
than  the  proposition  before  stated,  that  the 
plaintiff  was  not  entitled  to  recover  for  "con- 
structive services."  From  the  viev  we  take 
of  the  petition  this  action  was  an  action  for 
damages  for  a  breach  of  contract  of  employ* 
ment,  and  it  follows  there  Is  no  merit  in  this 
contention  of  the  defendants. 

Defendants  next  complain  of  the  giving 
of  instruction  No.  13,  which  is  as  follows: 

"If  after  a  fair  and  impartial  consideration 
of  all  of  the  testimony  in  this  case,  and  in  com- 
pliance with  the  instructions  herein  given  yon, 
yon  believe  that  the  plaintiff  has  established  by 
a  preponderance  of  the  testimony  tliat  he  had 
a  contract  in  writing  with  the  defendant,  by  the 
terms  of  which  he  was  employed  for  one  year, 
besioning  January  1, 1914,  and  terminating  Jan- 
uary 1,  1915,  by  the  terms  of  which  he  was  to 
be  paid  the  sum  of  $126  per  month,  and  that 
the  defendants,  without  any  fault  on  plaintiff's 
part,  discharged  the  plaintiff  and  has  since  failed 
to  pay  him  from  the  1st  day  of  June,  1914, 
it  would  be  your  duty  to  find  for  the  plaintiff 
for  the  balance  due  under  the  terms  of  the  con- 
tract, not  to  exceed  in  all  tiie  sum  of  f890,  with 
interest  at  the  rate  of  6  per  cent,  from  Janoaty 
IS,  1915." 

■They  also  complain  of  the  giving  of  In- 
struction No.  15,  which  Is  as  f<^ow8: 

"You  are  instructed  that  under  a  ecmtract  of 
employment  entered  into  between  the  parties, 
where  the  time  of  employment  ts  not  definitely 
stated,  the  employer  may  dlschai^  an  employ^ 
at  any  time  he  sees  fit,  bnt  where  the  time  is 
deBn^ely  fixed  for  which  the  employ^  has  been 
employed,  then  the  ouployer  cannot  discharge 
the  employe  nnless  for  good  cause,  without 
becoming  liable  for  the  balance  doe  under  the 
contract" 

These  Instructions  am  considered  together 
by  counsel  for  defendants  In  their  brief,  and 
they  may  be  so  considered  In  thla  opinion. 
These  instructions  are  not  open  to  the  objec- 
tion that  they  do  not  dearly  state  the  meas- 
ure of  damages  applicable  to  this  case. 

[4-<]  The  measure  of  plaintiff's  recovery 
in  an  action  for  breach  of  a  contract  for  em- 
ployment is  prima  fade  the  sun  stipulated 
to  be  paid  by  the  employer  tor  tiw  sarrlces^ 
bnt  It  Is  subject  to  reduction  in  sndi  sums 
as  the  plaintiff  has  earned  or  ml^t  with 
reas<»iable  diligence  have  earned  during  the 
period  by  securing  other  employment  of  a 
similar  character,  bnt  the  plaintiff  is  neither 
required  to  allege  nor  prove  that  be  baa  been 
unable  to  secure  other  employment  The 
bnrd^  Is  apon  the  def«idant  to  plead  and 
prore  In  mitigation  of  damages  that  the 
plaintiff  has,  or  might  with  reasonable  dill- 
genoe  hav^  obtained  profitable  employment 
during  the  remainder  of  the  term.  Dltzler 
Dry  Goods  Co.  t.  Sanders,  suinra ;  Howay  t. 
Going-Northrap  Ca,  9  I*.  B.  A.  (N.  S.),  note 
page  99. 

As  me  defendants  neither  pleaded  nor 
offered  evidence  to  show  that  the  plaintiff 
had,  or  ndgtat  with  reasonable  dWgwice  bave^ 
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secured  other  remnneraUTe  employmoit  after 
hi«  discbarge,  no  .Iwne  was  raised  by  the 
pleadings  or  the  proof  aa  to  the  amoant  of 
the  reeoTery.  Aa  the  Instmctlons  complained 
of  clearly  state  the  rule  as  to  the  prima  fade 
measure  of  platntUTs  damages,  the  defend- 
ants were  not  prejudiced  by  the  coart'a  fall- 
vre  to  Instmet  upon  the  mitigation  of  dam- 
ages because  of  the  securing  other  remunera- 
tive ^ployment  by  the  plaintiff,  because  do 
such  Issue  was  presented  by  the  pleadings. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  should  be  affirmed. 

PBR  OuillAM.    Adopted  in  wlu^ 


QHBUAlflA  NAT.  BANK  T.  DUNCAN  et  al. 
(Na  7619.) 

(Snpreme  Oonrt  of  Oidahoma.   Oct.  SI,  1SL6. 
Blearing  Denied  Jan.  9.  1917.) 

(SylUbua  by  tke  Court.) 
L  DivoBca    «s>256— AxjKQiiT— Lnv  ot 

JUDQICENT— PbIOBTXT. 

Where  the  wife  files  a  suit  for  divorce  and 
alimoBj.  aod  in  her  petition  deacrlbea  specifleal- 
ly  eertiun  real  estate,  the  property  of  her  bna- 
band,  and  seeks  to  prevent  its  alieoation,  and 
asks  that  the  same  be  subjected  to  her  claloj  for 
alimony,  and  service  of  process  is  had  upon  the 
husband  in  due  time  and  in  manner  and  form 
provided  by  atatute,  and  the  cause  is  afterwards 
reduced  to  judgment  awarding  ber  said  prop- 
erty as  alimony,  her  claim  and  right  is  superior 
to  the  Jien  of  an  attaching  creditor  of  the  hus- 
band, who  stjes  and  attaches  after  the  institu- 
tion of  the  action  by  the  wife  for  divorce  and 
alimony. 

[£<d.  Note.— For  other  cases,  see  Divtarce, 
Oent.  Dig.  fj  725,  726;  Dec.  Dig.  «=>256.] 

2.  DiVOBCE  ^»27&—AlJH0KT— iNTEBVEnnOH 

BT  Wira, 

The  wife  properly  intervened  in  the  suit  of 
the  creditor  and  asserted  ber  prior  claim  to  said 
property,  and  the  judgment  of  tiie  court  bi  her 
favor  is  snstained  by  the  law. 

[Ed.  Note.— For  otfaer  cases,  see  Dlv(«ce, 
Cent  Dig.  {  747;  Dec.  Dig.  ^278.] 

OommiBslraers'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Kay  County;  W, 
If.  Bowles,  Judge. 

Action  by  the  Oermanla  National  Bank,  a 
CMporatlon,  against  F.  M.  Dnncan,  Jr.,  and 
another.  In  which  Grace  Duncan  Intervened, 
seeking  the  discharge  of  an  attachment. 
There  was  a  Judgment  for  Intbrrener,  and 
plaintiff  brlnga  error.  Affirmed. 

J.  r.  Sing,  ot  Newklrk,  fbr  plalntlfl  In  er- 
ror. W.  K.  Moor^  d  Fwica  CitTi  tor  defend- 
uta  In  error. 

HOOKER,  a  Tha  bank  med  9.  U.  Dun- 
can and  anothtt  to  recover  a  Judgment  upon 
a  promissory  note.  The  suit  was  filed  in  the 
district  court  of  Kay  county  aa  March  24. 
1016,  and  sommoDS  was  Issued  on  the  same 
day,  and  at  the  same  tlm^  attachment  was 
issued  In  s^d  acUon  against  the  pnverty  of 
the  defendant  F.  M.  Dnncan,  and  levied  upon 


the  farm  In  controvemy  here,  on  March  24, 
1916. 

On  June  4,  191S,  wie  Grace  Dnncan  filed 
her  motion  to  discharge  said  attachment  and 
to  release  said  farm  therefrom,  alleging  that 
on  January  22,  1916,  she  was  the  wife  of  F. 
M.  Duncan,  and  that  on  said  date  she  Insti- 
tuted a  suit  against  him  In  the  district  court 
of  said  county  for  divorce  and  allm<Hiy,  and 
that  In  her  petition  she  had  specially  men- 
tioned and  described  the  farm  levied  upon 
here  and  had  asked  that  the  same  be  held 
subject  lo  her  claim  for  allnumy.  That  she 
obtained  service  by  publication,  and  that  on 
April  7,  191C,  she  procured  a  Judgmoit  for 
divorce,  and  was  in  that  decree  awarded  this 
farm  as  permanent  alimony.  The  motion  to 
release  the  farm  and  to  discharge  the  attach- 
ment was  heard  and  sustained  by  the  court 
on  June  IS,  1916. 

[11  There  are  two  questions  to  ha  deter- 
mined by  this  record:  (1)  Did  Grace  Duncan 
by  virtue  of  her  petition  and  {mblloitlon  serv- 
ice acquire  a  lis  pendens  lien  upon  said  farm? 
If  so,  is  her  Men  which  was  subsequently 
reduced  to  a  Judgment  superior  to  the  attach- 
ment claim  or  lien  of  the  bank  here? 

0^  cawt  ki  the  case  of  lAcWhorter  v. 
Brady  et  aL,  41  Okl.  387,  140  Pac  784,  said: 

*^he  doctrine  of  lis  pendens,  under  the  com- 
mon law,  was  based  on  the  theory  of  public  pot- 
icy,  while,  under  our  statute,  it  appears  to  be 
treated  as  an  element  of  the  law  of  notice.  It 
has  been  said  (25  Cyc.  1461}  'that  It  is  essential 
to  the  existence  of  a  vahd  and  effective  lis 
pendens  that  three  elementa  be  present:  (1)  The 
property  must  be  of  a  character  to  be  subject 
to  the  rule;  (2)  the  Court  must  have  jurisaic- 
tion  both  of  tbe  person  and  the  res;^)  and 
the  property  of  res  involved  must  be  snmaently 
described  in  the  pleadings.' 

"There  is  no  question  concernins  tlie  first  and 
second  elements  above  named.  Let  us  exam- 
ine aa  to  tbe  third.  In  2&  Cyc.  1462,  it  Is  said: 
'A  purchaser  or  mortgagee  or  other  person  who 
would  otherwise  be  affected  by  die  rule  of  lis 
pendMu.is  not  affected  by  the  pendency  of  an 
action,  unless  the  pleadings  tberehi,  at  the  date 
of  the  purchase  or  tbe  acquisItioD  of  rights,  de- 
scribe the  propertT  as  to  whidt  tbe  rule  is 
sought  to  be  applied  so  aj  to  enable  the  purchas- 
er or  other  third  person  to  sscertain  its  iden- 
tity. Tb«  prt^rty  is  sufficiently  described,  it 
would  seem,  althoagh  not  described  by  metes 
and  bounds,  If  described  with  reasonable  cer- 
tainty, that  is,  if  enough  is  alleged  to  enable 
a  persMl  upon  reasonable  inquiry,  to  Identify 
tiie  pnwerty  and  ascertain  the  object  of  the 
suit* 

"It  is  earnestly  contended  by  plaintiff  In  wror 
in  his  brief  that  the  statute  Is  no  broader  than 
the  common-law  rule,  and  that  the  averments  of 
the  petition  must  be  so  definite  that  any  one  on 
reading  it  can  learn  what  property  was  intend- 
ed to  be  mads  subject  of  recovery.  With  this 
contention  we  cannot  fully  agree,  for  that  the 
statutory  nile  governing  lis  pendens  Is  broader 
and  more  comprehensive  than  the  common-law 
rale,  in  that  the  statutory  lis  pMidens  partaking, 
ss  it  does,  of  the  nature  and  doctrlae  of  notice, 
makes  notice  die  ehaand  or  means  through,  or 
by  which,  the  resl  object  and  purpose  of  lis 
pendens  is  attained.  •  •  •  The  statute 
makes  a  pending  suit  constructive  notice  and 
requires  intending  purchasers  to  enrdse  a  rea- 
sonable cwre  and  dfltgenoe  In  aseertaiidng  the 
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nature  of  a  pendtAg  sntt;  this  requirement  !• 
everywhere  recognized  ana  abstractors  are  re- 
quired to  examine  the  records  in  the  district 
clerk's  office  in  order  to  ascertain  whether  the 
land,  for  which  the;  are  making  an  abstract  of 
Utie,  Is  involved.   «  •   • " 

Our  statute  (section  4732)  provides: 
"When  the  petition  has  been  filed,  the  action 
is  pending,  ao  as  to  charge  third  persons  with 
notice  of  its  pendency,  and  while  pending  no  in- 
tmst  can  be  acquired  by  third  persons  in  the 
subject-matter  thereof  as  against  the  plaintiff's 
title;  but  flucb  notice  shall  be  of  no  avail  un- 
less the  summons  be  served  or  the  first  publica- 
tion made  within  sixty  days  after  the  -filing  of 
the  petition." 

The  record  here  shows  that  the  statutory 
reaulrement  as  to  publication  was  ounplled 
with. 

This  court  also  In  Shufeldt  t.  Jefcoat  et 
aL,  151  Pac  595,  said: 

"A  purchaser  pendente  lite  of  property  ac- 
tually in  litigation,  for  value  and  without  ac- 
tual notice  m  fact,  takes  with  notice  of  the 
acaon.   •  • 

1  Story,  Bq.  Jurisprudence,  {  405,  provides: 
"A  purchase  made  of  property  actually  In 
litigation  pendente  Ute,  tor  a  valuable  considera- 
tlm}  and  without  anv  express  or  InqiUed  notice 
In  point  of  fact,  affects  the  purchaser  in  the 
same  manner  as  if  he  had  Bn«i  notice,  and  be 
wilt  accordingly  be  bound  by  tbe  Ju^tmeat  w 
decree  in  the  suit." 

Also  in  Baker  T.  Leavltt,  158  FttC  1090, 
this  court  said: 

"A  final  judgment  of  a  court  of  competent 
jurisdiction.  Is  condusive  between  the  parties 
and  their  privies  in  a  subsequent  action  involv- 
ing the  sanie  subject-matter,  not  only  as  to  all 
matters  actually  litigated  and  determined  In  the 
former  action,  but  as  to  all  matters  germane  to 
issues  vbicb  conid  or  might  have  been  litigated 
and  determined  therein." 

"One  who  purchases  real  property  from  a  par- 

Sto  an  action  Involving  the  title  thereto,  after 
e  institution  and  during  the  pendency  of  such 
action,  is  bound  by  the  judgment  rendered  there- 
in against  his  grantor,  and  acquires  no  greater 
ri^ts  than  his  grantor.** 

For  fnrthw  authority  see  Htdlaad,.  t.  Co- 
fleld,  27  OU.  480. 112  Pac.  1032. 

In  the  case  at  Oarrer  t.  Graham,  6  Kan. 
App.  344,  51  Pac  812,  It  !a  held: 

"Where  the  defendant  in  an  action  for  a  di- 
vorce brought  by  her  husband  filed  an  answer 
and  cross-petitioo  denying  the  grounds  alleged 
by  the  plaintiff,  setting  up  grounds  for  a  divorce 
In  her  favor,  that  she  was  the  owner  of  certain 
lands,  describing  them,  and  that  ber  husband 
was  the  owner  of  certain  other  real  estate  and 
personal  property,  describing  it,  and  praying 
that  a  divorce  be  granted  her,  that  the  real  es- 
tate then  in  the  name  of  her  husband,  describ- 
ed in  hw  answer,  might  be  decreed  to  her,  that 
alimony  be  granted,  and  that  all  the  property 
both  personal  and  real  be  appropriated  to  satis- 
^  the  decree,  held,  that  sucn  answer  and  cross- 
petition  brought  the  property  described  within 
the  jurisdiction  of  the  court,  and  that  a  person 
subsequently  taking  a  mortgage  thereon  from 
the  husband  only,  is  bound  by  the  judgment  and 
decree  thereinafter  rendered." 

In  the  case  of  Wilkinson  t.  Elliott,  43  Kan. 
590.  23  Pac.  61ft,  19  Am.  St  Bep.  158,  It  la 
said: 

"Where  the  wife  files  a  petition  asking  for  a 
divorce  and  for  alimony,  in  which  she  definitely 
describes  certain  real  sstata-of  the  husband,  and 
prays  that  it  nay  be  set  ivart  and  decreed  t» 
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her  as  permaneot  alimony,  the  doctrine  of  lis 
pendens  will  apply;  and  any  one  who  purchases 
auch  propKty  during  the  pendancy  oi  the  ae> 
tion  will  he  bound  by  the  judgment  aubaeftuentlr 
rendered  therda." 

In  TolertOD  t.  WUlard.  80  OUo  St  S79,  It 
Is  said:  ' 

"If  a  petition  for  divorce  and  alimony  by  Uie 
wife  specially  describes  certain  real  estate  of 
the  hneband,  charging  it  with  equities  of  the 
wife,  and  asking  an  lojonctioo  to  prevent  aliena- 
tion pendente  lite,  wid  also  equitable  reUef, 
and  the  decree  therein  is  sudi  as  that  from  it. 
it  may  be  found  that  the  court  acted  on  those 
equities  and  fevorahly  thereto,  the  proceedings 
operate  as  a  lis  pendens,  and  the  decree  for  aU- 
mony  and  settlii^  eauiClea  will  be  a  Uen  on  die 
lands,  preferable  to  that  of  a  mortgagee  who  had 
actual  notice  of  the  proceedings  for  divorce  and 
alimony,  and  whose  mortgage  waa  executed  and 
recorded,  pending  those  proceedings." 

In  the  case  of  Thomas  t.  Hlllhouse,  17 
Iowa,  67,  It  is  b^d: 

"No  attaching  cretlitor  can  acquire  through 
his  attachment  a  higher  or  better  right  to  the 

1)roperty  or  assets  attached  than  the  defendant 
lad  when  the  attachment  was  levied,  unless  he 
can  show  some  fraud  or  coUusion  by  which  his 
rights  have  been  impaired." 

Bee,  also,  Drake  on  Attachment,  i  223. 
In  Harshbeivw  t.  Hardibereer,  26  Iowa* 
508,  it  Is  said : 

"The  district  court  of  the  county  where  the 
plaintifF  resides,  having  jurisdiction  of  the  cause 
in  an  action  for  divorce  and  alimony,  may  right- 
fully declare  and  enforce  a  Ueo  for  alimony 
granted  In  the  action  against  real  estate  of  the 
defendant  situated  in  another  county.  And  such 
lien  will  have  priority  over  an  attachment  is- 
sued in  an  action  commenced  in*  the  countr 
where  the  land  lies,  and  whidi  waa  not  lertra 
thereon  until  after  the  rendition  of  the  decree 
granting  alhnonr,  though  before  a  transcript 
thereof  was  filedfu  the  lattCT  county." 

Se^  also,  Vansant  t.  Vansant^  28  lU.  6S6; 
Daniel  T.  Hodfei^  87  N.  a  80. 

By  reference  to  TOlume  6,  Corpus  Jnrls,  p. 
288,  under  the  title  "Attachment**  I  S47,  we 
0nd  the  following  rule: 

"The  rights  of  an  attaching  alitor  with  re- 
spect to  the  property  attached  must  be  deter- 
mined by  the  state  of  the  title  at  the  time  when 
the  attachment  was  made.  He  is  not  in  the 
position  of  a  bona  fide  purchaser  for  vsJue,  but 
obtains  only  the  rights  which  the  debtor  bad  in 
the  property  at  that  time,  and  is  postponed  to 
liens  or  claims  of  other  persons  upon  or  to  the 
property,  which  became  effective  before  the  at- 
tachment, except  in  so  tar  as  he  may  araO  him- 
self of  ftBod  in  a  traoaactiaii  aBiseting  the 
property,  •  • 

Section  548: 

"The  rule  which  has  just  been  stated  t^iat  an 
attaching  creditor  acquires  only  the  rights 
which  Vae  debtor  himsdf  had  in  the  attached 
property  applies  where  the  debtor  holds  title  to 
the  property  subject  to  a  valid  outstanding 
charge  Ot  lien,  whether  such  lien  is  based  upon 
a  contract  or  agreement  between  the  debtor  and 
the  lienor  as  in  the  case  of  a  mortgage,  or 
pledge,  or  arises  by  operation  of  law,  as  in  the 
case  of  a  lien  for  rent,  wages,  taxes,  customs 
duties,  or  labor  or  materials  furnished  for  the 
construction  of  a  building  or  vessel^  a  carrier's 
lien,  or  the  lien  created  by  the  filmg  of  a  lis 
pendens." 

In  the  case  of  Bank  t.  McDermott  09  Ala. 
79b  10  Sooth.  154,  U  Is  said: 
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"When  process,  in  u  ftctlcm  by  cretUtora  to 
wt  aside  aa  fraudnlent  a  sale  of  a  stock  of 
goods,  is  served  prior  to  the  lev?  of  detoid- 
ant's  attachment,  the  attachment  Men  la  aob- 
ordioate  to  the  lien  of  the  process." 

Also  In  the  case  of  Cotton  r.  Dac^r  (Ob  OL) 
61  Fed.  4S1,  It  la  there  held: 

"One  who  attaches  land  after  a  bin  to  estab- 
lish an  eqnitable  Interest  in  the  land  has  boen 
filed,  bnt  before  aerrice  of  process  in  such  salt 
haa  been  made  on  him,  and  who  does  not  ob- 
tain Judgment  fai  his  action  until  such  service 
has  been  made,  does  not  acquire,  by  his  actioOi 
any  rights  in  th^  land  saperior  to  the  equities 
set  up  in  the  m" 

In  the  case  of  Esther  t.  Losier  et  aL,  88 
lowat  64d,  S&  N.  W.  9{Ki»  the  Supreme  Oonrt 
of  Iowa  aaid: 

"Section  2628  of  the  Code  provides  that,  dar- 
ing the  pendency  of  an  action  affecting  real 
estate,  no  interest  can  be  acquired  by  third 
persons  in  the  subject-matter,  as  against  plain- 
tiff's title.  Held,  that  the  filing  of  a  bill  In  eq- 
uity to  subject  certain  land  to  the  payment  of 
a  claim  pending  for  Judgment  gives  a  lien  on 
the  land  so  affootadt  aapuior  to  that  created 
by  an  attachm«it  levied  after  Uw  fiUng  ol  the 
equity  bin." 

,  Also  in  the  case  of  Puctett  t.  Benjamin,  21 
Or.  370.  28  Pae.  66.  it  is  held: 

"(1)  Plaintiff  purchased  a  one-half  interest 
in  defendant's  stock  and  ranches  in  Colorado, 
and  took  charge  Qf  the  business.  Defendant 
came  to  Oregon,  and  afterwards  it  was  agreed 
to  exchange  th«  property  in  Colorado  for  that 
in  contTOTersy.  While  idafaitiff  was  yet  in 
Colorado  the  exchange  was  made,  and  without 
bis  consent  tbe  Oregon  property  was  conveyed 
to  defendant  alone,  and  was  operated  In  bis 
name.  Held,  that  an  undivided  one-half  inter- 
est in  tbe  property  waa  held  by  defendant  in 
trast  for  plaintiff. 

"(2)  This  suit  having  been  commenced,  and 
lis  pendens  filed  before  taking  jud^ent  in  a 
suit  in  attachment  which  was  levied  on  the 
property  in  controversy  by  a  creditor  against 
defendant,  plaintiCTs  eqaities  were  not  aaected 
by  sncb  jadgment.'* 

In  tbe  case  of  Bines  t.  Dimcan.  79  Ala. 
112,  S8  Am.  Rep.  684,  it  is  said: 

"But  it  may  be  aaserted  as  a  general  proposi- 
tion, settled  by  oar  former  decisions,  that  a  bi' 
in  equity  brougbt  to  subject  her  separate  prop- 
erty to  tbe  satisfaction  of  her  contracts,  follow- 
ed by  service  of  process,  creates  a  lien  upon  the 
specific  propM-ty  sought  to  be  subjected.  Sach 
bill  and  service  of  process  thereon  are  in  the 
nature  of  an  equitable  levy,  and  give  the  court 
control  of  the  property,  which  it  will  not  permit 
to  be  withdrawn  by  any  sabsequeot  act  or  ti- 
tle, so  as  to  render  the  suit  IneffectnaL  In  the 
absence  of  such  bill  she  may  dispose  of  her 
property,  and  a  purcbaser  would  acquire  title, 
tboogh  he  had  notice  of  her  debts;  but  after 
vcuih  suit  is  instituted,  she  is  not  autiioriEed 
to  m^e  a  disposition  of  it  by  sale  or  other- 
wise, or  to  materially  change  its  status.  The 
lien  thereby  acquired  may  be  defeated  or  lost 
by  a  failure  to  prosecute  tbe  suit  to  a  final  de- 
cree of  condemnation  and  sale;  but  it  becomes 
specific  when  the  suit  is  prosecuted  to  a  final 
decree.  Miller  V.  Sherry,  2  Wall.  287  [17  L. 
Ed.  827]. 

"It  may  be  said  that  the  Uen,  being  inchoate, 
win  not  prevail  over  a  right  of  homestead  ex- 
emption acquired  by  enbaeqiient  occiipflocy,  and 
before  the  lien  Is  consnmmsted  and  made  spe- 
cific by  a  final  decree  in  the  suit  The  lien  ac- 
quired by  the  levy  of  a  writ  of  attachment  is 
only  inchoate,  dependent  upon  the  rendition  of 


Judgment  If  no  judgment  Is  rendered,  fbe  lien 
1  lost;  but  if  judgment  is  obtained,  it  overrides 
and  defeats  any  conveyance  of  the  pnqierty, 
subsequent  to  the  levy  and  prior  to  the  judg- 
ment Beed  v.  Perkins,  U  Ala.  231.  •  •  • 
When  a  final  decree  is  made,  it  relates  to  and 
takes  effect  from  the  date  of  the  service  of  pr<h 
cess.  By  the  final  decree  the  lien  is  'made  spe- 
cific from  this  date  and  overrides  and  defeats 
all  intttrvening  rights  and  titles.  By  no  subse- 
quent act  of  the  debtw  can  the  lien  be  de- 
feated." 

[2]  It  appears  that  when  the  wife  instlta^ 
ed  her  suit  for  divorce,  she  prayed  for  ali- 
mony and  specifically  described  this  farm  in 
her  petition  aa  the  property  of  the  defendant 
F.  M.  Duncan,  and  also  asked  that  he  be 
enjoined  from  alienating  it  and  that  the 
same  be  subjected  to  her  claim  and  right  of 
alimony.  She  songht  to  impress  this  land 
with  a  lis  pendens  lieu  toe  alimony,  and  In 
oar  Judgment  did  so. 

The  court  had  jnrlsdlctlon  ot  the  parties 
and  the  property;  the  petitioD  accurately  de- 
scribed tbe  property,  and  summons  was  had 
in  due  time  as  required  by  law,  and  tbe  prop- 
erty was  of  that  character  to  be  subject  to 
the  rule.  She  tfa^eby  acquired  an  indicate 
right  or  Uen  np6n  this  property  which  by  the 
judgment  of  the  court  subsequently  ripened 
Into  and  became  absolute,  and  the  plaintiff 
in  error  as  an  attaching  creditor  pendente 
nte  has  no  right  In  or  to  said  property  by 
virtue  of  Its  attachment  lien,  saperior  to  the 
claim  of  the  defendant  tai  «mir  Grace  Dun- 
can. 

The  judgment  of  the  lower  coort  is  there- 
fore afilrmed. 

FBB  CURIAM.  Adopted  in  whole 


BT.  SMITH  ft  W.  B.  CO.  T.  HAEMAN. 

(No.  7182.) 

(Supreme  Court  of  Oklahoma.   Dee.  10,  1916.) 

(Sylialm*  >y  <A«  Comt.) 

Appku.  and  Ekbob  ^1068(4>— Bnvnw  — 
Habhxxss  Bbbob. 

Where,  in  an  action  for  damages  for  burn- 
ing the  grass  upon  a  hay  meadow  and  for  dam- 
aire  to  the  grass  roots,  tae  plaintiff  was  entitled 
under  the  evidence  to  recover  a  aom  equal  to 
that  awarded,  under  any  theory  of  tbe  law  the 
judgment  in  his  favor  will  not  be  reversed  for 
an  allied  error  in  deflnlag  the  measure  vi 
damages. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4228 ;  Dec.  Dig.  «=»106S(4) ; 
Trial,  Cent  Dig.  J  668.] 

Error  from  District  Court,  Okfuskee  Conn- 
ty;  John  Caruthere,  Judge. 

Actlcm  by  B.  F.  Harman  against  the  Ft 
Smith  &  Western  Railroad  Company.  Ttien 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Warner  ft  Warner,  of  Vt,  Smith,  Ark.,  for 
plalntUF  in  error.  B,  A.  Hoidcensmltti,  of 
Okemah,  for  defendant  in  error. 
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HARDT,  J,  The  qnestlott  InTolred  berein 
Is  the  measure  of  damages  In  an  action  for 
destruction  of  a  hoy  meadov  by  Are  com- 
municated tiiereto  by  one  of  defendant's  en- 
gines. l%e  testimony  ataows  that  46  acres 
of  meadow  was  bnmed  over  and  the  standing 
bay  Qi^eon  burned  off.  From  the  remain- 
der of  tbB  meadow  there  was  harvested  1^ 
tons  per  acre,  and  some  ct  the  witnesses  es- 
timated that  tbe  45  acres  from  wUdi  the 
standing  hay  was  burned  would  hare  yielded 
60  tons.  The  vaiae  of  tbe  hay  at  plaintifTa 
farm  was  shown  to  be  fnmi  97  to  9S  per  ton, 
while  at  the  town  ot  Okemah,  about  three 
milea  distant,  it  had  a  market  value  of  from 
98  to  $9  per  ton.  TbB  cost  of  cutting  and  bar- 
vesting  was  98  per  ton  and  the  expense  of 
hauling  to  Okemah  waa  from  TS  cents  to 
9iM  per  ton.  TbB  verdict  of  tbe  Jury  found 
the  damages  by  reasm  ot  dw  burning  of  One 
standing  hay  ta  be  916t>.25.  The  court  In- 
structed tbe  Jury  as  follows: 

"In  case  yoa  find  for  the  plaintiff,  thm  yon 
should  proceed  to  fix  bia  damages  at  such  Bum 
as  you  me;  believe  by  a  fair  prepondernnce  of 
tbe  evidence  he  has  shown  himself  entitled  to. 
The  measure  damages  fw  the  growing  or 
standing  bay  being  the  value  of  it  at  tbe  time 
and  place  of  its  destruction  by  the  fire,  less 
whatever  expense  was  incident  to  its  cutting  and 
harvestings  In  addition  to  alleging  damages  to 
45  acres  of  grass,  the  plaintiff  alleges  tbat  the 

Sraas  roots  on  4&  acres  of  said  meadow  and 
eld  were  destroyed  or  greatly  damaged,  and 
yoQ  are  instructed  tiiat  If  vou  so  find,  yon  may 
allow  the  plaintiff  such  damages  as  he  may 
have  shown  by  a  fair  prepoSderance  of  the  evi- 
dence he  sustained  by  reason  of  the  destruction 
or  injnry  to  the  grass  roots,  the  measare  In  the 
latter  ease  being  the  differoice  in  the  value  of 
the  land  before  and  after  the  fire,  without  re- 
gard to  the  standing  crop.** 

From  tbe  foregoing  Instruction  it  is  ap- 
parent that  tbe  court  Intended  to  submit  to 
Ibe  Jury,  as  a  separate  Iton  of  damage,  the 
value  of  the  standing  hay;  and  the  evidence 
of  the  witnesses  Indicates  tbat  in  placing 
a  value  npon  the  bay  it  was  considered  by 
tliem  as  severable  f^tmi  the  land,  and  tbe  val- 
ue which  they  idaced  theretm  evidently  did 
not  include  damage  to  the  grass  roota.  In 
tbe  latter  part  of  the  Instruction,  where  tlie 
court  sutmiltted  to  tbe  Jury  tm  their  deter- 
mination tbe  amount  of  damages  suffered  by 
reason  of  the  destruction  or  damage  to  the 
grass  roots,  the  value  of  tbe  standing  crop 
was  expressly  excluded  from  coiuAdaation. 
Upon  this  latter  item  the  verdict  of  flie 
Jury  was  for  9119.7S.  There  is  sufDdent  evi- 
dence in  tbe  record  upm  wbicb  to  support 
tbe  verdict  as  to  each  of  the  aerate  items. 

Inssmucb  as  ^alntlfl  claims  damages 
for  the  destruction  of  or  injury  to  the  grass 
roots,  it  is  insisted  tbat  the  correct  rule  by 
which  to  measure  his  damages  is  the  market 
value  of  the  land  before  and  after  the  flr^ 
becanse  the  kind  and  diaracter  of  cxap  de- 
stroyed was  perennial,  and  that  the  court 
should  have  so  instructed  the  Jury.  In  a 
number  of  dedsions  this  court  bas  beld  tiiat 
in  a  suit  to  recover  damages  for  the  de- 
struction ot  a  growing  crop,  sudi  damages 


are  to  be  estimated  as  of  tbe  date  of  ttie  In- 
Jury,  and  the  measure  to  be  applied  Is  com- 
pensation for  the  value  of  tbe  crop  in  the  con- 
dition in  whldi  it  was  at  the  time  of  its  de- 
struction. 0.,  R.  L  &  P.  By.  Co.  v.  Johnson, 
25  Okl.  760,  107  Pac  662.  27  U  R.  A.  (N. 
S.)  879;  St  L.  &  S.  F.  By.  Co.  v.  Dale,  36 
Okl.  U4, 128  Paa  187;  St  li.  &  S.  F.  Ry.  Co. 
V.  Ramsey.  37  Okl.  448,  132  Pac.  478;  M.,  0. 
&  O.  By.  Go.  V.  Brown.  41  Okl.  70,  136  Pa& 
1U7.  60  U  B.  A.  (N.  S.)  1124;  De  Arman  t. 
Otfeisby  et  at,  162  Pac  None  of  these 
cases,  however,  Involved  a  claim  for  damages 
to  perennial  erope.  By  section  2872,  Rev. 
Laws,  1010,  It  is  provided  that : 

"For  tbe  breach  of  an  obligation  not  arlriog 
from  ctHitraet,  the  measure  of  damage^  except 
where  otherwise  expresslT  pxoridM  by  tUa 
chapter,  is  the  amount  wnfas  will  eompeosate 
for  all  detriment  proximately  caused  uierebii 
whether  it  could  have  been  antidpated  or  nor 

—thereby  providing  that  a  party  Injnrad 
shall  have  full  compensation  for  any  detri- 
ment suffered  by  reason  of  the  wrongful  acts 
of  another.  In  the  present  case  the  loss  of 
tbe  hay  was  certainly  an  injury,  as  was  the 
destruction  of  or  damage  to  tbe  grass  roots, 
and  In  detramlnlng  tbe  total  amount  of  in- 
Jury  suffered  by  plaintiff.  It  was  proper  to 
take  into  conatderatkm  both  of  these  items. 
The  InstmctloDs  submitted  the  items  sepa- 
rately, ea<AL  exdudlng  the  other  from  con- 
sideration in  determining  tbe  amount  there- 
of, and  the  two  taJsea  togethw,  oonstltnted- 
the  total  amount  of  damage  suffered  by  piain* 
titr  which  be  was  entitled  to  recover.  In  a 
note  to  Thompson  v.  B.  ft  Q.  Ry.  Co.,  23 
U  B.  A.  <N.  S.)  810,  many  anthoxitlfls  on 
the  measure  of  damages  In  this  class  of  cas- 
es are  collected,  and  tbe  conclusion  of  the 
author  Is  stated  in  tbe  following  language: 

"Tha  question  as  to  the  measure  of  damages 
for  the  deatruction  of  a  perennial  crop  Is  one 
presenting  so  many  •  *  •  phases  and  eondi- 
tl<ms  which  may  affeet  the  result  one  w^  or 
another  Qiat  even  aside  from  tbe  conflict  of 
opinion  among  tbe  decisiona.  It  is  practically  im- 
possible to  formulate  a  general  role  by  whidi 
all  cases  may  be  Kovemea." 

A  number  of  cases  ccdlected  In  tbe  note 
bold  tbat  injury  to  perennial  crops  Is  a  dam- 
age to  the  Inheritance,  and  tbat  the  tree 
measure  of  damages  tn  sucb  cases  is  Ibe  dif- 
ference In  the  market  value  of  the  land  before 
and  after  the  destruction  of  the  crop%  while 
a  number  of  other  eaaes  bold  tbat  tiie  value 
of  such  crops  can  be  measured  and  asce^ 
talned  without  reference  to  the  value  of  tbe 
BoU  on  wtaidi  they  stand,  and  in  these  cases 
the  measure  of  damages  Is  held  to  be  tiie  val- 
ue of  tbe  grass  or  crop  at  the  time  of  its  de- 
struction. A  note  to  tbe  later  case  of  U. 
S.  Smelting  Co.  v.  SIsam,  87  R.  A.  (N.  8.) 
976,  and  also  tbe  case  of  International  Agrl- 
cultural  Corporation  CO.  v.  Abercromble,  1S4 
Ala.  244,  68  South.  549,  49  L.  B.  A.  (N.  S> 
416,  collects  the  more  recent  dedslona  i^on 
this  subject  Under  tbe  rule  that  the  meas- 
ure of  damages  is  the  difference  In  the  mar- 
ket value  of  tbe  land  before  and  after  the 
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deetrnctton  of  the  crops,  the  Jnry  woold  be 
anthorlzed  to  tatce  Into  consideration  the 
staudlDg  crop  of  bay  and  the  Injury  to  the 
grass  roots,  U  any,  hut  the  first  part  of  the 
Instractlon  In  this  case  was  qnalifled  so  the 
Jury  were  limited  to  the  value  of  the  stand- 
ing hay,  and  in  determining  its  ralne  were 
not'  permitted  to  consider  the  Injury  to  the 
grass  roots,  while  in  the  latter  portion  of  the 
instruction  they  were  permitted  to  assess  the 
damages  to  the  grass  roots,  exduding  tnta 
consideration  in  determining  this  amount  any 
damages  to  the  standing  crop.  While  the 
Instructiatt  is  not  to  be  aKomended  in  thus 
dlTidlug  the  elements  of  damage  which  plaln- 
tlC  was  entitled  to  recorer,  yet,  taking  tibe 
two,  they  amount  to  that  which  in  law  is  the 
correct  measure  <^  his  recovery.  A  similar 
sttnatlon  was  presented  in  St  Iiouis,  Iron 
Mountain  A  Southern  By.  Co.  v.  BCarlln,  83 
Okl.  510,  128  Pac  108,  which  was  an  action 
for  damages  for  the  destruction  of  hay  and 
trees.  In  the  opinion  it  was  sa&d: 

"On  the  issue  of  the  measure  of  damage^  iba 
amount  ptayed  for  by  plaintiff  was  $008.  The 
rerdlct  of  uie  jnry  was  $224.20.  Onr  statute 
(Comp.  L.  1000, 1  2007)  proTides  that  the  meas- 
ure ot  damagtis  for  tort  is  sach  as  will  compen- 
sate fuUr  for  tbe  dstriment  approximately  caus- 
ed thereby.  There  is  some  difference  In  tbe 
holdiagi  ot  the  courts  as  to  the  proper  maoner 
of  establlBfaing  sneb  damages  as  were  inflicted  iu 
this  case;  Itnt  plaintifl's  witnesses  testified  to 
facts  showily  damages  fat  in  excess  of  the 
amount  fallowed  hr  the  fury.  Titey  testified  to 
the  value  of  the  nay  and  trees  destn^ed,  nod 
also  the  difference  in  the  value  of  the  land  before 
and  after  tbe  fire,  either  of  which  showed  dam- 
ages larger  in  amount  tban  the  verdict.  Under 
these  circumstances,  even  though  one  of  tbe 
methods  followed  was  erroneous,  defendant  was 
not  injured  thereby,  as  the  vsrdlct  •  •  *  was 
much  less  than  the  proof  would  sustain  under 
either.- 

In  this  case  plaintiff  was  entitled  to  re- 
cover an  amount  that  would  fully  compen- 
sate him  for  all  the  damage  proximately 
caused  by  the  Are  coramnnicated  to  his  prem- 
ises by  the  engine  of  defendant,  and  If  the 
instructions  did  not  authorize  a  recovery  by 
him  of  a  larger  amount  then  no  prejudice 
has  resulted.  In  arriving  at  the  value  of 
the  standing  hay,  tbe  damage  to  the  grass 
roots  was  not  considered,  and  In  determin- 
ing the  damage  to  the  grass  roots  the  stand- 
ing hay  was  excluded,  and  the  amount  of  the 
two  Items  thus  formed,  when  added,  give 
the  actual  amount  of  detriment  or  damage 
resulting  from  the  fire,  and  thus  It  Is  seen 
that  no  prejudice  to  defendant  resulted  from 
giving  the  Instruction. 

It  Is  said  that  the  second  paragraph  of 
instruction  No.  2  Is  erroneous,  in  that  the 
jury  were  not  instructed  that  the  damages 
to  the  grass  roots  must  be  measured  as  of 
the  time  and  place  of  the  destruction  of  the 
property,  because  this  Instruction  did  not 
include  the  place  where  tbe  value  of  the  land 
should  be  reckoned,  but  left  it  wholly  a  mat- 
ter of  conjecture  with  the  Jury  as  to  what 
place  they  would  select  in  determining  its 


market  value.  This  objectloa  Is  without 
merit  The  damage  to  the  grass  roots  could 
only  be  determined  by  finding  the  difference 
in  the  value  of  the  land  before  and  after  the 
fire,  and  It  Is  hard  to  understand  how  the 
Jury  could  determine  the  market  value  of  a 
spedflc  piece  of  land*  nnless  that  value  waa 
determined  with  reference  to  the  place  where 
the  land  was  located.  Land  Is  not  movable 
like  personal  property,  and  if  it  has  a  value, 
that  value  must  be  determined  by  taking  its 
location  into  consideration. 

No  complaint  la  made  that  the  verdict  iM 
azeesalve  or  not  auppcKted  by  the  evidence. 

Tte  Judgment  la  afllrmed.  All  the  Justices 


BANK  OF  TUm^  V.  QORDON.  (No.  6067.) 
(Suprone  Oonrt  of  Oklahoma.   Dec.  1^  lOlft) 

1.  USVBT    «S»10B{^  —  BbCOVMT— PATIOMIT^ 

Wh-it  CossnruMS— Oohbtitution, 
The  giving  of  a  new  note  in  renewal  ot  a 
previous  one  u  not  a  payment  thereof  as  con- 
templated by  section  8  of  article  14  of  the  Con- 
stitution. This  section  contemplatea  an  actual 
payment  and  not  a  promise  to  pay  in  the  (utore. 

[Ed.  Note.— For  other  cas^  see  Usury,  Cent 
Dig.  SS  107,  251;  Dec.  Dig.  «=>102(8).] 

2.  UsnBT<8=>102fl)— "DDCAnn"— BsacnTiALa. 

The  "demand"  required  by  second  proviso 
to  section  lOOS,  Rev.  X^aws  1010,  as  a  condi- 
tion precedmt  to  an  action  for  the  recovery  of 
usurious  interest  paid  should  be  for  tbe  entire 
amount  which  the  party  is  untitled  to  recover, 
and  not  for  the  amount  of  interest  In  excess  of 
the  legal  rata.  Doniand  in  this  case  ktid  to  bo 
sufGdent. 

(Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  1254;  Dec.  Dig.  «s»102a). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seius,  Demand.] 

anor  from  District  Oourt,  Orady  Oonntar; 
Frank  IS.  Bailey,  Judge. 

Action  by  If.  V.  Goxdon  against  fhe  Bank 
of  Tnttle,  a  ctoporatifm.  There  was  a  Judg- 
ment for  plaintiff,  and  deCendant  brloga  w- 
ror.  Affirmed. 

S.  C.  Durbln,  of  Chlckasha,  for  plaintiff  In 
error.  Maurice  Smith,  of  Ohickasha,  and 
J.  W.  Bartholomew,  of  Oklahoma  OSJtj,  for 
defendant  in  error. 

HARDY,  J.  Defendant  in  error  brought 
suit  in,  the  district  court  of  Grady  county 
against  the  plaintiff  In  error  to  recover  cer^ 
tain  usury  alleged  to  have  been  paid  by  him. 
Tbe  parties  will  be  referred  to  as  they  ap- 
peared In  the  trial  court.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  the  sum  of 
$228,  being  double  the  amount  of  interest 
paid  and  $85  as  an  attomey*a  fee,  and  d»> 
fendant  prosecutes  error. 

[2]  Tbe  first  and  main  contention  of  de- 
fendant is  that  ttiere  waa  no  legal  demand 
for  the  return  of  the  usury  paid,  and  that 
wlthont  such  demand  plalntUf  could  not 
maintain  this  action.   The  notice  is  said  to 
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be  Insaffldent  because  It  Is  a  speclflc  de- 
mand for  the  sum  of  $114,  being  the  entire 
Mnoant  of  Interest  claimed  to  have  been  paid 
by  plaintiff,  and  Is  not  for  the  amount  of  In- 
terest paid  by  him  In  excess  of  the  legal  rate. 
This  question  was  determined  adversely  to 
tte  contention  of  defendant  la  lOller  r.  Okla- 
homa State  Bank,  167  Fiac.  767,  where  this 
court  said: 

"We  also  hold  that  under  the  second  »ubdivi- 
sion  o£  said  section  1005,  where  the  borrower 
of  money  pays  therefor  a  greater  rate  of  inter- 
est than  10  per  cent  per  annum,  he,  or  his  le- 
gal repreaentstivea,  may,  within  two  years  aft- 
er maturity  of  such  osarions  cootract,  reoover 
from  the  person,  firm,  or  corporation  taking  or 
receivine  such  interest  twice  the  amount  of  the 
interest  so  paid,  provided  that  before  bringing 
such  suit  uie  barty  bringing  the  same  must 
make  written  demand  of  the  party  to  be  sued 
tor  the  payment  of  the  sum  so  autboriaed  bj  the 
statute  to  be  recovered." 

The  demand  Is  for  the  som  of  $114,  whldi 
is  claimed  to  be  due  M.  V.  Qordon,  was  sign- 
ed by  Q.  L.  Hamilck.  and  was  deposited  In 
the  post  office  at  Tattle  on  March  13,  1913, 
and  received  by  defendant  on  the  same  day. 
Suit  was  filed  March  ICth. 

The  statute  does  not  prescribe  any  form 
of  demand,  but  requires  as  a  condition  pre- 
cedent to  the  right  to  maintain  an  action  to 
recover  the  penalty  prescribed  thereby  that 
the  party  must  "make  written  demand  for 
return  of  such  usury."  The  demand  apprised 
the  defendant  of  the  amonnt  due  and  to 
whom,  and  it  la  apparent  that  Hamrick  mere- 
ly signed  as  the  agent  of  plaintiff,  and  that 
defendant  could  not  have  been  misled  there- 
by, and  by  reference  to  Its  records  could 
readily  ascertain  the  justness  of  the  claim 
and  determine  whether  It  would  pay  the 
amount  or  resist  the  claim. 

No  particular  time  Is  required  to  Intervene 
between  making  demand  and  commendng 
suit,  and  no  question  appears  to  have  been 
made  In  the  trial  court  upon  this  point,  and 
cannot  be  urged  here  for  the  first  time. 

In  summing  op  Its  argument  upon  the  In- 
sufficiency of  the  demand,  defendant  In  its 
brief  says: 

"The  case  was  tried  on  the  aUegstions  of  the 
plaintiff  that  he  had  made  demand  for  a  re- 
turn of  the  entire  interest  which  he  claimed  to 
have  paid,  and  defended  throughout  upon  the 
ground  that  no  demand  for  usury  had  been  made. 
Upon  that  theory  we  believe  the  case  is  in  this 
Supreme  Court  tor  review,  and  we  confidently 
beheve  that  it  will  be  heard  and  decided  upon 
the  issues  presented  in  the  trial  fX)urt.'' 

From  which  It  aiveus  that  the  real  issue 
aubmttted  to  the  trial  court  was  that  the 
statute  contemplated  as  a  cwditlon  preced- 
tat  to  plaintUTs  light  of  action  that  he  make 
demand  for  the  return  of  the  interest  paid 
in  ncess  of  the  rate  allowed  by  law,  and 
that  a  demand  for  a  dlflferent  amonnt  was 
not  a  compliance  with  dte  st^nte,  and  there- 
fcwe  Bfuiti  a  demand  would  not  entitle  plain- 
tiff to  maintain  tUa  salt.  Bnt  this  question. 


as  already  stated,  since  tie  trial  of  this  case 
In  the  lower  court,  was  determined  against 
defendant's  contention  in  Miller  t.  State 
Bank,  supra. 

It  Is  further  urged  that  the  court  erred  ia 
treating  the  dealings  between  plaintiff  and 
defendant  as  one  transaction,  and  defend- 
ant  claims  there  were  in  fact  three  separate 
and  distinct  transactions.  The  facts  are 
that  on  January  10,  1911,  plaintiff  borrowed 
$400  from  defendant  for  which  he  executed 
his  note  in  the  sum  of  $430,  which  was  not 
paid  at  maturity,  and  thereafter  executed 
two  renewals,  eadi  of  which  wen  an  exten- 
sion <^  the  previous  Indebtedness.  It  la 
claimed  that  no  usury  was  charged  In  tlie 
last  note,  and  that  the  first  two  notes  were 
paid  by  the  respective  renewals,  and  that 
plalntlfTs  recovery  should  be  reduced  In  the 
sum  of  $40.  twice  the  amount  Of  Intuest 
paid  on  the  third  note. 

The  court  instructed  the  Jury  that,  If  they 
believed  from  the  evidence  that  a  note  was 
given  for  which  a  nsnrloas  rate  of  interest 
was  (barged,  and  that  snch  interest  was  not 
at  the  time  of  such  charge  paid,  but  was 
added  Into  the  note,  and  if  such  note  was 
renewed,  and  if  snch  usurious  interest  charg- 
ed was  carried  Into  such  usurious  note,  the 
renewal  note  would  be  equally  tainted  with 
usury  as  the  original  note.  The  giving  of 
this  Instruction  is  assigned  as  error.  The  as* 
slgnment  cannot  be  sustained. 

[1]  In  Anderson  T.  Tatro,  44  Okl  219,  144 
Pac.  360,  it  was  held  that  the  giving  of  a 
new  note  in  renewal  of  a  previous  one  was 
not  payment  of  the  earlier  note  as  contem- 
plated by  section  8  of  article  14  of  the  CJonr 
sUtution.  In  the  opinion  it  was  said: 

"The  evidence  in  tUs  action  shows  tiiat  Oe 
plaintiff  did  not  pay  to  the  defendant  the  $680 
as  alleged  in  the  first  cause  of  action,  but  gav« 
a  renewal  note  for  $762.46,  which  indaded  sev- 
en months*  interest  HiIb  note  is  the  ba^  for 
recovery  in  the  seeond  canse  at  action.  The 
giving  at  a  new  note  in  renewal  of  a  prenoos 
one  is  not  a  payment  of  the  earlier  note  as  con- 
templated by  section  8  of  article  14  of  the  Con- 
stitution, as  this  section  contenrpiates  an  actual 
payment,  and  not  a  promise  to  pay  in  the  fu- 
ture. First  Nat.  Bank  v.  Lasater.  196  U.  S. 
116,  25  Sup.'  Ct.  206,  49  L.  Ed.  408 ;  Brown 
V.  Marion  Nat.  Bank,  169  U.  S.  416,  18  Sup. 
Ct.  390.  42  Jj.  Kd.  801;  Driesbat^  v.  Nat. 
Bank,  104  U.  S.  62.  26  U  Bd.  658;  Bnshing 
Bivet^  132  N.  a  273,  43  S.  E.  788." 

It  Is  shown  that  the  first  two  notes  were 
usurious  and  were  m>t  paid  whm  due^  and 
that  the  original  Indebtedness  entered  into 
and  became  the  consideration  nptm  whldi 
the  last  note  was  based,  and  these  facts  bring 
this  cose  within  the  rale  de^red  in  the  oaaa 
Just  cited. 

No  question  is  made  as  to  the  right  of 
plaintiff  to  reooyer  douUe  the  amount  of 
usurious  Interest  paid  when  demand  Is  cmly 
made  for  the  amount  actually  paid. 

Finding  no  error  in  the  record,  the  Jud^ 
meat  la  affirmed.  All  the  Justices  concur. 
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SMITH  «t  al.  T.  OARNBTT.   (Nth  8244.) 
(SuprBnu  Cowt  «£  Oklaluniib   Dec.  10,  1910^ 

fBytltOHu  »y  «k«  Otmrt.) 

1.  OUAaDIAR  AlTD  WaBD  «=>lTiS— LlABILmiB 

on  Bonds— BoiTD  fob  Sale  or  Bsamt. 
The  sureties  npon  a  faardian'i  8p«cial  bond, 
giveu  afl  a  prereguiaite  to  the  sale  of  read  es- 
tate, are  not  liable  for  a  misappropriation  hj 
the  enardian  of  fandt  not  arising  from  the  sale 
of  the  real  eattite,  In  lelatloii  to  whldi  tli«lr 
bond  wac  given. 

[Ed.  Not*.— For  other  cases,  see  Guardian  and 
J^na.  Cent.  Dig.  M  QOO-QOe;  Dec  Dig.  «=> 

2:  GuASDUir  AND  Wabd  ^92— Bonds—Sfx- 
ciAt,  Bond. 
Bond  ezsmfned,  and  Md  ts  be  ft  vsdal  asd 

not  a  general  bond. 

[Ed.  Note.— For  oth«r  caws,  eee  Ooardian 
and  Ward.  Gent.  Dig.  ||  8fi&-362;  X>ec.  Dig. 

8.  Gttabdian  and  Wabd  4^163,  180— Sau 
OF  Bbaltt— Obdee  of  Coubt— Conoltjbitb- 

RB88. 

A  TaUd  final  order  of  the  coonty  coart,  find- 
ing only  the  amoant  dne  from  a  guardian  to  his 
ward,  is  binding  upon  both  the  guardian  and 
bis  bondsmen  liable  tlierefor  as  to  such  amount 
due,  but  it  is  not  binding  as  to  whether  the  ob- 
ligation of  a  particulsr  saretj  covers  liabili^ 
for  a  defalcstim  «<  sodi  smonnt  by  Ota  cutra- 
ian. 

[Ed.  Note.— For  other  coses,  see  Ouftrdlsn  and 
Ward,  Cent.  Dix.  U  4017  474,  S40-S44,  621; 
Dea  Dig.  «=»1^  isO.) 

GommlBaloiien^  Opinion,  DlftaAon  Ha  2. 
Appeal  from  District  Court,  Huskosee  Oonn- 
ty;  Geo.  o.  Crump,  Judge. 

Action  by  Philip  H.  Ganutt.  adminlstrap 
tor,  against  Thomas  P.  Smith  and  another. 
Judgment  for  plalntUf,  and  defendants  ap- 
peal. Reversed  as  to  plaintiffs  In  error  for 
further  proceedings. 

Franklin  &  Carey,  of  Muskogee,  for  plain- 
tiffs In  error.  Dan  M.  Meredith,  and  W.  P. 
Z.  German,  both  of  Muskogee,  for  defendant 
In  error. 

BURFORD,  O.  Philip  H.  Garnett,  as  ad- 
ministrator of  the  estate  of  Rosa  Smith,  de- 
ceased, sued  J.  E.  Johnson,  A.  W.  Marshall, 
Thomas  P.  Smith,  £tnd  V.  R.  Coss  as  sureties, 
upon  certain  guardianship  bonds,  given  by 
Bllaa  Dean  as  guardian  of  said  Rosa  Smith, 
a  minor.  It  appears  that  Johnson  and  Mar- 
shall signed  the  guardian's  general  bond,  did 
not  dispute  their  liability,  and  all  questions 
as  to  them  are  eliminated  here.  Smith  and 
Coss  were  sureties  upon  a  bond  executed 
after  the  guardlan^lp  proceeding  was  com- 
menced, the  condition  and  obligation  of  which 
was  as  follows: 

"^e  condition  of  above  obligation  Is 
inch  that  whereas,  on  the  21st  day  of  October, 
1911,  an  order  was  entered  by  the  county  court 
of  Muskogee  county,  Oklahoma,  authorLzing:  the 
above-named  principal,  as  guardian  of  l!he  estate 
of  Rosa  SmIUi  and  Helen  Smith,  to  sell  certain 
real  estate  belonging  to  said  estate  and  provid- 
ing theccin  that  said  guardian  should  pve  an 
additional  bond  in  the  above-named  sum  before 
making  such  sale:  Now,  therefore,  if  the  said 


EUas  Dean,  as  inch  gnsidtaB,  shaU  fftitfafolly 
execute  the  dndea  of  anch  trust  according  to 
law,  then  this  obligation  to  be  void,  otherwise 
to  remsis  in  fUU  feres  snd  etTect." 

It  seems  that  the  guardian  died,  and  there- 
upon Johnson  and  Marshall,  sureties  upon 
his  general  bond,  filed  a  hnal  report  In  the 
county  conrt.  This  report  was  regularly  set 
for  hearing,  at  the  hearing  was  corrected  by 
the  county  judge,  and,  as  corrected,  approv- 
ed. As  this  order  is  the  subject  of  the  prin- 
cipal contention  here,  we  set  it  out  In  full: 

''Now,  on  this  6th  day  of  Anril,  1W4,  there 
comes  on  for  bearing  the  final  reports,  filed 
on  the  24th  dar  of  January,  1914,  by  the  bonds- 
men of  EUas  Dmui  of  tha  acts  and  doings  of 
the  said  SUas  Dean  as  guardian  of  Helm  »nith 
and  Bosa  Smith,  minors.  And  due  notice  of 
said  hearing  having  been  given,  and  the  court, 
having  beard  and  efzamined  said  nvorts,  and  be- 
ing well  and  aufficienUy  advised  in  the  (H^miaes, 
doth  approve  Oaa  same  as  changed.  At  this  time 
there  is  due  to  Hden  Smith  the  sum  at  f20 
and  to  Bosa  Smith  the  sua  tt  ^sai^** 

Thereafter  the  ward  Rosa  Smith  died,  and 
the  administrator  of  her  estate  brought  the 
Instant  action. 

Defendants  Smith  and  Goss  set  op  in  their 
answer,  to  which  no  reply  was  filed,  and  ot- 
fered  to  prove  on  the  trial  that  the  bond 
signed  by  them  was  given  as  a  prerequlslts 
to  an  order  of  sale  for  certain  of  the  real 
property  of  the  minor,  that  the  supposed  In- 
terest of  the  minor  was  sold,  but,  the  nature 
of  the  minor's  Interest  being  In  litigation, 
the  amount  of  the  bid  was  held  In  the  county 
court,  and  upon  it  being  finally  determined, 
In  effect,  by  this  court,  that  said  minor  had 
no  Interest  In  the  land  so  sold,  the  sum  bid 
was  returned  to  the  pro^>ectiv6  purchasers. 
This  proof  was  refused  by  the  trial  Judge, 
but  the  allegations  thereof  In  the  answer 
were  never  stridden  nor  denied  by  reply.  It 
seems,  that  the  trial  conrt  proceeded  upon  the 
theory  that  the  order  of  the  county  court 
was  conduslve  of  the  liability  of  the  defend- 
ants In  the  absence  of  proof  of  fraud  in  ob- 
taining It.  In  thla  he  was  clearly  In  error. 
We  do  not  deem  It  necessary  to  decide  the 
question  raised  In  the  brief  as  to  the  right 
of  the  bondsmen  to  make  the  final  report  or 
the  validity  of  the  order  of  the  county  court 
approving  the  report.  Assuming  (hat  order 
to  be  entirely  valid,  It  could  not  have  the 
effect  given  It  by  the  trial  court. 

[3]  It  Is  true  that  this  court  has  held  that 
a  valid  adjudication  by  the  county  court  of 
the  amount  due  from  the  guardian  to  his 
ward,  being  uuappealed  from,  la  binding,  not 
only  upon  the  guardian  but  upon  his  bonds- 
men (Greer  v.  McNeal,  U  Okl.  S19,  69  Pac, 
891 ;  Southern  Surety  Co.  v.  Burney,  34  Okl. 
£552,  126  Paa  74S,  43  L.  R.  A.  (N.  S.)  808; 
Title  Guaranty  &  Surety  Co.  v.  Sllnker,  35 
Okl.  128,  128  Pac.  696;  Henry  v.  Melton, 
14S  Pac.  730,  and  cases  cited),  and  If  the 
Judgment  be  valid  upon  Its  face  and  the  face 
of  the  record,  and  without  fraud.  It  cuonot  be 
collaterally  attacked.  Hathaway  v.  Hoffman, 
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163  Pae.  1S4,  and  Scott  r.  Abraliam,  159  Fac 
270,  are  among  the  latest  cases  from  tills 
court  upon  that  subject,  and  In  them  the 
earlier  decisions  are  set  ont  and  reviewed. 
But  here  the  order  of  the  county  court  did 
not  attempt  to  find  what  sureties  were  liable 
for  the  loss,  if  any  had  occurred.  Nor  do 
any  of  our  cases  go  so  far  as  to  hold  that 
the  order  would  be  binding  on  the  sureties  If 
It  did  so  attempt  to  bind  them.  Determin- 
ing the  amount  due  from  a  guardian  to  his 
ward,  the  thing  directly  before  the  county 
court,  and  determining  what  persons  are  lia- 
ble for  a  defalcation  of  that  amount,  a  ttilng 
not  at  all  before  the  county  court,  are  en- 
tirely different  propositions.  Inasmuch  as 
the  county  court  did  not  attempt  to  deter- 
mine the  parties,  other  than  the  guardian, 
liable  for  the  amount  found  due,  It  is  not 
necessary  for  us  to  go  further  than  to  say 
that  the  order  approving  the  final  report,  if 
valid  at  all,  was  binding  as  to  the  amount 
due  from  the  guardian,  but  not  as  to  the 
liability  of  these  defendants  to  pay  that 
amount  If  the  guardian  defaulted.  See  Ly- 
man V.  Conkey,  1  Mete.  317,  cited  and  dis- 
cussed In  Mattoon  v.  Cowing,  13  Gray,  387- 
889.  Such  is  the  efCect  of  the  conclusion 
reached  by  this  court  in  Dunleavy  t.  May- 
field,  155  Pac  1145,  where  it  was  said: 

"Generally  an  order  of  the  county  court,  ap- 
proving a  final  report  and  settlement  of  a 
guardian,  is  condusive  on  both  the  guardian 
and  ward,  and  1b  impervious  to  collateral  attadc, 
as  to  all  matters  properly  included  in  aucb  re- 
port; yet  such  an  order  is  not  to  be  extended 
by  mere  Intendment  to  matters  not  actually  or 
neceBsarily  embraced  in  die  report  and  deter- 
mined by  SDCli  order.** 

Tnndiv  now  to  tlw  bond.  np<m  its  face 
It  Is  apparently  ttie  bond  pnnided  for  In 
section  6594,  Ber.  Laws  1910,  to  be  siren 
prior  to  a  sale  of  real  estate.  That  section 
proridefl! 

"Every  gnardian  autfaorized  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  the  county 
indge,  witli  snffident  surety,  to  be  approved  by 
Dim,  with  condition  to  sell  tiie  same  in  the  man- 
ner and  to  account  for  the  proceeds  of  the  sale 
as  provided  for  in  thiB  artiele." 

[2]  The  bond,  heretofore  quoted,  sets  out 
the  contemplated  sale,  and  then  provides  that 
if  the  guardian  shall  faithfully  execute  the 
duties  of  "such  trust,"  the  bond  should  be 
void.  What  trust?  Obviously  the  only  one 
referred  to  in  the  bond,  to  wit,  the  sale  of 
real  estate.  Under  no  fair  construction  can 
this  bond  be  said  to  t)e  a  general  one  cover- 
ing any  devastavit  of  the  estate. 

[1]  If  the  defendants  could  prove,  as  they 
should  have  been  allowed  to  do,  If  Indeed 
the  fact  is  not  admitted  In  the  pleadings, 
that  no  funds  ever  came  Into  the  guardian's 
hands  from  the  sale  of  real  estate,  then  the 
bondsmen  on  the  special  bond  ous^t  to  be 
here  exctised,  as  they  are  not  liable  for  loss 
of  general  fnnds  of  the  estate  arising  from 
sources  independent  of  the  sale  for  which 
tlie  bond  was  given.  This  Is  clear  from  the 


statute  and  the  terms  of  the  bond.  It  has 
been  so  held  in  similar  cases.  In  Swisher  v. 
McWhinney,  64  Ohio  St  34S,  60  N.  B.  fi6S; 
Barker  v.  Boyd  (Ky.)  71  S.  W.  628,  and  Pay 
V.  Taylor.  52  Mass.  (U  Mete)  629.  Be* 
Wooner  on  GuardianalUp,  p.  183. 

Southern  Surety  Go.  t.  Bumey.  tiqira,  is 
dtod  In  support  of  the  contention  that  the 
sureties  upon  the  spetdal  bond  are  generally 
liable.  That  case  held  that  a  guardian's  gen- 
eral bond  covered  a  loss,  also  covered  by  a 
special  bond  to  sell  real  estate,  but  to  say 
that  the  greater  Includes  the  smaller  Is  far 
from  saying  that  the  smaller  Includes  the 
greater.  Such  must  be  the  analogy  whidi  we 
are  asked  to  draw  from  that  case. 

For  the  reasons  given,  the  cause  should 
be  reversed  as  to  xtelntUEs  In  Brrar  tat  tii» 
ttier  proceedings. 

PES  OCRIAIL   Adopted  In  whole. 


ABBBOROMBIB  et  aL  t.  BDWABDS  et  aL 
(N&  8119.) 

(Suprema  Court  of  OUahotns.   Dee.  Ifly  IBlfi.) 

1.  Tnrkeepbbs  ^UCQ  —  liUBiunw— Lon 
ow  Goods. 

Cadw  tb»  eoouww  law,  where  property  is 
broni^t  to  a  hotd  for  the  purpose  oC  sale  or 
show,  such  as  the  goods  of  commercial  traveler^ 
the  law  does  not  hold  the  innkeeper  to  his  strict 
liabihty,  but  only  to  the  exerase  of  ordins^ 
car*,  and  makes  bUm  answerable  cnly  tue  hm 
negltgenoe. 

[Bd.  Notftr-9Vtt  other  cases,  see  Innkeq^en^ 
O^it.  Dig.  I  22;  Dec  Dig.  «a»U(8).1 

2.  IirHKocpna  «s»il(ii)— Lubiutixs— Loss 
or  Goods. 

Under  eecticm  1113.  Bev.  Laws  1910,  an  Inn- 
keeper is  liable  for  all  losses  ot,  or  injuriea  to, 
personal  property  placed  by  his  guests  or  board- 
ers under  his  csre^  qnless  occasioned  by  an  it- 
resistible,  auperhuman  cause,  by  a  public  enany; 
by  the  negligence  of  the  owner,  or  hy  the  act  oC 
sMne  one  whosa  be  brau^  into  the  ina  «r 
boarding  house. 

[Bd.  Note.— For  oQwr  caseK  see  liakvam 
Ctfit  Dig.  H  S3,  8i;  DeeTDtg.  »=>U(1D.] 

3.  IHNKBBPKBS  «=>11(Q)— LlABIX2TIIft-^'Fn* 

80NAL  PBOPEBTT." 

The  words  "perswal  property,"  as  used  in 
this  act,  embrace  the  samples  of  traveUng  sslss- 
men. 

[Bd.  Note.— For  other  casea,  see  InnkeepenN 
Cent.  Dig.  H  3.  2&-27;  Dec  Dig.  «=>U(6). 

For  other  definitums,  see  Words  end  Fhrawib 
First  and  Secmd  8mta,  Personal  PropertyJ 

4.  IIIKKMPBB8  «S5»11(11)— LlAMLmnO-LoaB 

OF  Goods— "Plated  uifDsa  His  Ci.BE. 
The  provision  of  this  statute  that  the  ini^ 
keeper  Is  liaUe  for  goods  of  his  guests,  "placed 
under  bis  care,"  is  declaratory  of  the  common 
law,  not  restrictive  thereot  Under  sodi  pron- 
sion  it  is  not  necessarv,  in  order  to  render  the 
innkeeper  liable  for  their  loss,  that  the  t^ooaa 
be  placed  under  lus  sp»^ial  car^  or  that  notice 
be  given  of  tbdr  arrival.  It  is  aofilGient  if  the/ 
are  brought  into  the  inn  in  the  nsnsl  and  orm- 
nsry  way  and  are  not  retained  under  the  exaa- 
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■It*  control  of  tbe  gaest,  bat  are  under  tt«  t»- 
«ral  and  Implied  control  of  the  limkeeper. 

TE<d.  Note.— For  other  caves,  aee  Innke^ert, 
Cent  Dig.  K  83,  34;  Dec  Dig.  «»liai).l 

fi.  INHKUPUS  «s»ll(12)— LuBiuma— Loss 

OF  GklOOH— QUXBTION  rOR  JUKT. 

Whetbor  »e  Uabilily  thuv  imposed  Is  «• 
eased  bv  the  negUgence  ot  the  giMBt,  c<mtrlbi^ 
Ing  to  the  km  ia  In  Uila  atato  a  queation  for  tha 
jury. 

[Ed.  Note.— For  other  eases,  see  Inukeepera, 
Cent  Dig.  H  85-40;  Dec.  Dig.  «»ll(12).f 

6.  XlfNKXXPKBS    ^B»ll(12)  —  liLABILiniB— AO- 
lIOHfr-QumiONB  »B  JUBT. 

Eridenoa  examined,  and  mm  sufficient  as 
against  a  demnrrer  ther^ 

[Ed.  Note^For  otber  case%  aaa  Innfceq^an, 
Cent  Dig.  H  85-40;  De^Dff.  «3>Ua2).] 

Commlasltmera*  Opinion,  DlTlsl<m  No.  2. 
Brror  from  EUatrlct  Court,  Coaler  County; 
T.  A.  Bdwarda,  Judge. 

Action  by  W.  A.  Abercromble  and  another 
agalnat  Sarah  Edwards  and  another.  From 
a  Jadgmrat  suatalnlns  a  demnrrer  to  the  evi- 
dence, plalntlffii  bring  error.  Rereraed,  kbA 
new  trial  ordered. 

PMUips  &  mOa,  ot  Clinton,  for  plaintiffs 
In  error.  Geo.  T.  Webster,  of  OUnton,  for  de- 
fendants in  error. 

BUBFOBD,  C.  This  suit  was  InHtltnted  by 
the  plaintUfs  In  error  against  the  defendants 
Sn  error  to  recovN  the  ralne  of  a  certain 
•ample  tronk  and  its  coatenta.  The  plain- 
tiff's evidence  showed  that  be  was  a  traivUng 
salesman,  and  that  the  goods  lost  were  sam- 
ples which  he  carried  for  the  purpose  of  Bhow 
and  display.  Hla  trunk  was  placed  in  die 
sample  room  of  the  hotel  hj  a  baKgageman 
employed  by  blm,  and  after  It  had  remained 
there  for  a  considerable  period  of  time  final- 
ly was  found  to  be  missing,  and  it  was  pre- 
sumed that  the  same  had  been  sbden. 

There  was  erUaice  tending  to  show  that 
It  was  customary  for  commercial  traTders 
to  have  their  sample  trunks  placed  in  the 
sample  room,  and  that  the  plaintiff  had  fol- 
lowed this  curtmu  during  five  or  six  yean 
prevloua  to  the  loss  of  hia  trunk,  and  that  he 
knew  of  no  other  lAace  provided  for  sample 
trunks.  Thero  was  also  evidence  that  the 
proprietress  of  the  hotel  had  a  room  in  the 
third  story  where  property  placed  specially  In 
her  care  was  locked  up  and  stored.  There 
was  evidence  that  the  proprietor  of  one  of 
the  bus  and  baggage  lines  In  Clinton,  where 
the  hotel  was  located,  was  paid  a  weekly 
stipend  to  solicit  guests  for  the  hotel,  and 
that  be  commonly  placed  their  baggage,  with- 
out special  Instruction,  as  he  knew  what  to 
do  with  it  There  was  no  proof,  however, 
that  this  particular  baggageman  handled  the 
trunk  for  plaintiff  when  last  placed  In  the 
sample  room,  plaintiff's  testimony  only  going 
■o  ter  as  to  establish  that  he  usually  employ- 
ed such  baggageman.  The  proprietress,  in- 
troduced as  a  witness  by  plaintiff,  testified 


postttvely  that  she  did  not  know  tiiat  the 
trunk  was  placed  In  the  sample  room.  The 
only  evidence  tending  to  show  knowledge  was 
testimony  that  on  one  occasion  some  months 
previous  to  the  loss  one  of  the  hotel  clerks 
saw  the  trunk  in  the  sample  room  and  ex- 
amined a  part  ot  its  contents,  and  that  it  had 
beoi  the  custom  of  plaintiff  and  other  travel- 
ing men  for  years  to  place  tb^r  trunks  in 
this  sample  room.  The  last  time  It  was  plac- 
ed there  It  remained  some  sixty  days;  the 
plaintifl  AbertTomble  1)e/bag  tn  and  out  of  the 
hotel  vlsidng  his  caBt<MBerB  in  Uie  surround- 
ing country.  On  December  12th  he  saw  and 
opened  the  trunk  In  the  sample  room.  From 
tl»t  tlma  unUl  Deoamber  14fli  be  was  res^ 
twed  at  the  hotel,  but  was  away  for  several 
meals.  On  December  14th  he  looked  for  his 
trunk  and  found  it  gone.  When  he  visited 
the  sample  room  on  December  IStti  he  found 
the  room  umodEsd  and  left  It  so.  Proof  was 
that  tbe  custom  of  Hie  hotel  was  to  leave  this 
room  unlocked,  ezo^  when  It  was  bdng 
used  by  some  particular  f  in  which 

case  the  key  was  d^vered  to  the  salesnun 
during  his  occupancy  <tf  the  sample  room. 
To  this  evidence  the  trial  court  sustained  a 
demurrer,  and  the  correctness  of  his  ruling  Is 
before  us  for  review. 

[1]  The  UaMlty  of  an  Innkeeper  under  ttie 
otKUmim  law  is  folly  determined  in  the  deci- 
sion of  Williams  V.  Norvell-Shapleigb  Hard- 
ware Co.,  29  Okl.  831,  116  Pac.  786,  85  L.  B. 
A.  (N.  S.)  860,  Ann.  Oas.  1918A,  448,  a  case 
almost  identlcsl  upon  the  fiu^  It  was  there 
said: 

"When  proper^  is  brou^t  to  a  botd  for  the 
purpose  of  sale  or  show,  such  as  the  goods  of 
commercial  travelera,  the  lew  does  not  hold 
an  innkeeper  to  his  atrict  llabUitr,  but  only 
to  the  eierdM  of  ovdinary  care  and  answerable 
for  negligence." 

[21  That  case,  however,  arose  in  the  Indi- 
an Territory,  and  liability  was  ^remed-  by 
the  rules  of  the  common  law  only.  Our  stat* 
ute  (section  1118,  Kev.  Lavrs  1810)  provides 
in  i>art: 

"An  innkeeper  or  kewer  of  a  boarding  honse  Is 

liable  for  all  losses  ol^  or  injories  to,  personal 
property  placed  by  his  guests  or  boarders  under 
his  care,  unless  occasioned  by  an  irresistible  su- 
perhuman cause,  by  a  public  en«ny,  bv  the  ne^ 
gence  at  the  owner,  or  by  the  act  ox  some  one 
whom  he  bronght  Into  the  Inn  or  boarding 
house." 

As  was  said  In  Hucklns  Hold  Co.  t.  Hoop- 
er, 44  Okl.  307,  144  Pac  177: 

"This  statute  practically  makes  the  Innkeep- 
er an  insarer  of  the  property  of  hia  guest  placed 
under  his  care,"  unless  excused  by  the  terms  ot 
this  or  the  other  sections  of  the  statute  relat- 
ing to  keeping  a  safe,  etic 

[S]  The  statute  extends  the  liability  to  aU 
"personal  property,"  thus  doing  away  with 
the  distinction  drawn  at  common  law  be- 
tween goods  for  personal  use  and  goods  ear^ 
rled  as  samples  or  for  sale. 

[4]  The  only  qtiestion  remaining,  then,  la 
wbethM-  the  plalnUffs  proof  showed  that  his 
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trunk  was  placed  under  tbe  care  of  tbe  Inn- 
keeper or  the  contributory  negligence  of  the 
plaiidUf  was  under  our  Coustitntlon  a  ques- 
tion for  the  jury.  We  may  eliminate  any 
Question  as  to  Aether  a  delivery  to  a  bas- 
gageman  hired  to  solicit  for  the  hotel  was  a 
delivery  to  the  innkeeper,  as  there  1b  no  defi- 
nite proof  that  the  trunk  was  upon  the  occa- 
sion of  its  being  last  placed  in  the  hotel  de- 
livered to  the  particular  baggageman  shown 
to  have  been  so  employed  or  to  any  of  his 
agents.  It  then  remains  to  determine  wheth- 
er placing  the  trunk  In  the  sample  room 
under  the  dLrcumstaoces  Indicated  above 
amounts  to  placing  under  the  innkeeper's 
care.  We  regard  the  expression  in  the  stat- 
ute "placed  under  his  care"  as  not  intended 
to  modify  the  rules  of  the  common  law  in 
regard  to  the  time  at  which,  and  tbe  dr* 
cnmstances  under  which,  the  Itabillty  of  the 
innkeeper  attaches  to  the  goods  of  his  guest. 
We  think  sectltm  1113  must  be  conitraed  as 
extending  rather  than  restricting  the  com- 
mon-law doctrine.  The  liability  of  the  inn- 
keeper is  extended  to  all  personal  property 
of  the  guest,  whereas  at  common  law  it  did 
not  extend  to  goods  carried  for  purposes  of 
sale,  uor,  as  held  by  many  courts,  to  lai^ 
sums  of  money  or  articles  of  great  value  not 
necessary  for  the  traveler's  convrailence  and 
comfort  So,  too,  the  liablli^  of  an  Inn- 
keeper Is  extended  to  the  property  of  regular 
boarders,  and  a  boarding  bouse  keeper  Is 
brought  under  the  same  rules  as  an  Innke^ 
er.  Where,  therefore,  every  other  provision 
of  the  sectioD  amplifies  and  extends  rather 
than  Testricta  tbe  common  law,  we  feel  jus- 
tified In  Inferzlng  that  tbe  intention  of  the 
Iiegislatnre  In  tbe  particular  danse  In  ques- 
tlon  was  likewise  not  restrictive.  On  the 
other  band,  section  1114  clearly  limits  tbe 
harsh  liability  Imposed  by  tbe  preceding  sec- 
tion. It  proTtdes  tm  exemption  from  lia- 
bility for  articles  of  great  value  and  small 
etmipasB  not  required  for  present  use,  if  a 
safs  be  provided,  notice  glvoi.  and  the  guest 
fail  to  deposit  such  articles  especially  with 
the  landlord,  but  this  section  also,  by  strong 
implication  at  least,  recognises  the  existence 
of  liability  unless  tbim  he  a  compliance  with 
ttie  statute^  Huckins  Hotd  Ck>.  t.  Hooper, 
supra. 

California  prior  to  1895  had  a  statute 
which  is  an  exact  duplicate  of  our  own.  In 
Mary  T.  Fay  v.  Pacific  Improvement  Co.,  93 
CaL  252,  26  Pac.  1090,  28  Pac  013.  16  U  B. 
A.  18S,  27  Am.  St  Bep.  198,  the  Siqireme 
Court  of  that  state,  construing  this  statute, 
said: 

"Not  is  it  necessary,  in  order  to  render  the 
innkeeper  liable^  that  the  pro;^erty  should  have 
been  ^ivered  into  his  exclusive  personal  pos- 
session. The  guest  may  retain  personal  cus- 
tody of  his  goods  within  the  inn,  as  of  his  trunk 
anif  Its  contents,  his  wearing  apparel,  and  oth- 
er articles  in  his  room,  and  anv  jewelry  or  val- 
naUes  carried  or  worn  aboat  nis  person,  with- 
out discharung  the  innkeeper  from  liability.' 
JaUfl  V.  CaiSinal.  85  WbL^^" 


And  in  Ghnniblll  rl  Padflc  Improvement 
Company,  96  CaL  4S0,  31  PtLC  560.  speaking 
of  this  statute,  the  C^tltfomia  court  said 
that: 

Hie  statute  "was  simply  dedaratory  of  tbe 
common  law,"  and,  "if,  tberefore,  there  was  no 
such'  statutory  provision  as  we  find  in  sectiw 
1859,  the  liability  of  the  innkeeper  would  be  the 
same  as  it  Is  under  thst  seetiiHi.** 

Though  we  are  not  prepared  to  now  ap- 
prove the  broad  language  of  this  case  In  all 
respects,  yet  it  is  illustrative  of  tbe  views  of 
that  court  In  regard  to  Oie  tfMt  of  tbe  lUt- 
ute. 

Viewing  the  statute  as  we  do,  as  not  re- 
strictive of  the  common  law,  we  turn  to  tbe 
principle  of  that  law  to  determine  the  inn- 
keeper's liability  here.  At  common  law  no- 
tice to  the  innkeeper  that  tbe  goods  of  the 
guest  were  brought  wttUn  the  Inn  was  not 
necessary  before  the  Innkefiltei's  UaMUty  at- 
tached, nor  was  it  necessary  that  comi^ete 
domination  over  the  goods  be  giveD  the  ian* 
keeper.  If  they  were  under  bis  general  o(hh 
trol,  though  retained  in  his  room  by  the 
guest,  it  was  sufficient  So,  too,  if  tbe 
goods  of  the  guest  were  deposited  In  the  usu- 
al and  ordinary  i^ace  for  receiving  them,  and 
especially  if  that  place  were  within  tbe  Inn 
or  iwpurtenant  to  it,  tbe  UaUllty  at  onoe 
attached.  Thus  It  has  been  beld: 

"It  is  not  necessary  that  goods  should  be 
placed  in  Uie  special  keeping  of^an  innkeeper  in 
order  to  make  nim  Uable  in  case  ot  loss,  if  the 
owner  is  a  guest,  and  bis  goods  are  within  the 
inn.  that  Is  sufficient  to  charge  tbe  innkeeper." 
McDonald  v.  Edgerton,  6  Barb.  (N.  Y.)  560. 

"A  delivery  of  the  goods  into  the  custody  rf 
the  innkeeper  is  not  necessary  to  charge  him  with 
them ;  for,  although  the  nust  doth  not  deUver 
them  or  acquaint  the  Innkeeper  with  them,  still 
the  latter  is  bound  to  pay  for  than  if  they 
are  stolen  or  carried  away;  even  though  the 
person  who  sttde  than  or  carried  them  aw^r  hi 
unknown."  Story  on  Bailments,  |  470  ;  2 
Kent's  Commentaries,  593 ;  Borrows  v.  Trieb- 
er,  21  Md.  320,  83  Am.  Dec.  690. 

"Although  the  gneat  doth  not  ddiver  his  goods 
to 'the  InnhoUsr  to  keep,  nw  acquaint  him  with 
them,  yet.  If  they  be  carried  away  or  stolen, 
tbe  innkeeper  shall  be  cAtarged."  Galye's  Case, 
SCO.  32. 

"It  is  clear  that  the  goods  need  not  be  ia  tiie 
special  keeping  of  the  innkeeper  in  order  to  make 
him  liable;  if  they  be  in  the  inn,  that  is  suffi- 
cient to  charge  him."  Bum^  v.  Hillsr,  6  T. 
B.  274,  4  M.  &  S.  306. 

"It  is  not  necessary  that  the  baggage  should 
be  in  the  innkeeper's  special  keeping ;  but  it  is 
generally  sufficient  that  it  is  in  tbe  inn  under 
hia  impUed  care.  The  innkeeper  may  be  eum- 
erated  by  showing  that  the  guest  has  taken  upon 
himself  exclusive^  the  custody  of  his  own  goods ; 
but  even  a  request  by  him  that  they  shall  re- 
main in  some  particular  plaoe  in  the  ino,  the 
place  so  deagnated  not  being  in  his  exclusive 
possession,  but  under  die  control  and  su);>ervi- 
sioo  of  the  innkeeper,  will  not  discharge  the 
latter  from  his  Uability"  if  tbe  goods  be  lost 
"Unless  the  innkeeper  has  given  his  gneat  no- 
tice that  he  will  not  be  responsible  for  the  goods 
it  they  are  left  in  the  public  room,  his  liability 
still  continnes.  Tbe  mere  exercise  of  the  choice 
of  a  ro<Hn  or  other  place  by  the  guest  which  is 
not  objected  to  will  not  discharge  the  innkewer 
from  his  general  responsibility  if  the  guest  does 
not  thereby  acquire  an  exclusive  possession  of 
tbe  room  or  place."  Packard  T.  Nordieraft^s 
Adm'r,  60  Ky.  @  Metb)  480. 
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Tht  "lim1keeper*s  restH»udbflity  tor  property 
of  his  ffuesti  eicten^  to  every'  part  of  hii  Donse 
into  wEich  it  is  usual  for  such  property  to  be 
taken,  and  thia  reqionidbillty  can  01117  be  limited 
by  bia  showing  that  there  was  a  different  nn- 
derstanding  betwera  him  and  his  guest."  Epps 
T.  Finds,  ^.Miss.  607.  61  Am.  Dec.  &2& 

"Where  a  traveler  went  to  an  inn  and  de- 
sired to  have  his  luggage  taken  into  the  commer- 
cial room,  to  which  he  resorted,  from  which  it 
was  stolen,  held,  that  the  innkeeper  was  respon- 
sible, althongh  be  proved  that,  according  to  the 
nsnal  practice  of  Bis  honse,  the  luggage  would 
have  been  deposited  in  the  guest's  bedroom,  and 
not  in  the  commercial  room,  if  no  order  bad  been 
given  respecting  it."  Richmond  v.  Smith.  8 
Bam.  &  Cress.  9,  15  R  G.  L.  14. 

In  Moloney  v.  Bacon,  33  Mo.  App.  601,  a 
trunk  was  placed  upon  the  platform  ootslde 
the  hotel — the  lunial  place  tor  delivery ,  of 
Bach  baggage.  The  court  held  tbe  Innkeestei 
liable  for  Its  theft,  aaylng: 

"Applying  the  principle  to  be  deduced  from 
the  foregoing,  we  hold  that,  if  defendant  had 
customarily  received  the  baggage  of  hie  guests 
at  the  platform  in  tbe  immediate  front  of  his 
hot^  and  t^  plaintiff's  trunk  was  delivered 
oa,  this  p&tzonn  In  tbe  lumal  and  customary 
way,  as  practiced  between  the  defradant  and 
transfermen,  that  defendant  shonld  answer  for 
its  loss." 

Ixaikaepm  an  ctaai^ieabte  lor  the  goods  ot 
tbdr  tatstM  loBt  or  t^vim  out  of  their  tarn, 
and  to  render  them  liable  it  Is  not  neoesaary 
that  the  soods  shoald  be  ddlvered  Into  tbe 
qpedal  keeping,  nor  to  prove  ne^lgenoe,  as 
where  a  Sleigh  loaded  with  wheat  was  pnt  by 
a  gnest  Into  an  onUiovse  arovrtenant  to  the 
Inn,  where  loads  of  tiiet  descr^itifni  were  nsn- 
aUy  Teceived,  and  ttw  grain  stolen  dnrtng  the 
night,  tbe  tnn^eiwr  was  held  reqimislble  for 
tbe  VxB.  ante  t.  mggina.  14  Johns.  (N.  T.) 
1T6,  7  Am.  Dec  448;  Norcross  v.  Norcross, 
63  Me.  163 ;  Bradner  y.  Mnllen,  27  Ulsc.  Rep. 
479,  09  N.  T.  Snpp.  176;  Bead  t.  Amidon,  41 
Vt  16,  98  Am.  Dec.  660. 

[I]  Applying  the  principles  to  be  deduced 
from  these  cases  to  so  much  of  tbe  testimony 
in  the  case  at  bar  as  is  favorable  to  plalntitT, 
and  omitting  consideration  of  all  other,  as  we 
most  upon  demurrer  to  the  evidence,  It  seema 
that  a  case  was  proven.  Plaintiff  was  a 
guesrt;  he  caused  bis  trunk  to  be  deposited 
within  the  hotel,  in  the  only  place  that  he, 
from  an  experience  of  five  or  six  years  In 
stopping  there,  knew  to  be  provided  for  socb 
trunks.  It  was  shown  that  this  was  the  room 
ordinarily  used  by  traveling  men  for  their 
sample  trunks.  Although  there  was  no  proof 
that  the  landlady  knew  his  trunk  was  in  tbe 
room  upon  the  particular  occasion  Involved, 
Inasmuch  as  the  testimony  showed  It  had  pre- 
viously been  placed  there,  as  many  as  20 
times.  It  Is  fairly  Inferable  that  she  knew 
that  it  was  customary  to  do  so.  In  tact, 
this  was  the  only  "sample"  room  provided, 
and  she  herself  testified  that  she  pertnltted 
and  authorized  Its  ose  by  traveling  men.  The 
room  Is  shown  not  to  have  been  In  the  ex- 
cluslve  possession  of  tbe  plalntlfC,  Abercrom- 
bifc 


[1}  If  he  was  gnnty  ot  n^^ence  which 
would  preclude  bis  recoyexy,  that  was  a  ques- 
tion fcT  the  Jury.  Upon  tba  whole  we  are 
of  opinion  that  the  testimony  was  snffldait, 
as  against  a  demurrer  to  the  evidence,  to  au- 
thorize the  sotHnladon  of  fbe  cause  to  the  JU17. 
and  that  tbe  trial  court  was  in  error  in  refus- 
ing so  to  do. 

The  cause  should  be  reversed,  and  a  new 
trial  ordered. 

PER  ODBIAM.  Adopted  in  whole. 


ATOKA  COTTNTT  v.  OKLAHOMA  STATD 

BANK.    (No.  7883.) 
(Snpreme  Court  of  Oklahoma.   Dee.  19,  1910.) 

(SvUabiu      tht  0<mn.) 

1.  Taxation  ^>643(1)  —  Assbssuents  —  Cobt 

BECnON. 

At  the  time  this  cause  arose,  the  sole  method 
by  which  erroneous  asseflsmentB  of  taxes  might 
be  corrected  or  Talaes  equalized  was  by  proceed- 
ing before  the  board  of  «)ualizatioD  and  appeal 
to  tbe  courts,  the  applicatioQ  to  the  county 
board  <rf  eqnallsation  to  be  made  prior  to  the 
payment  of  taxes  ao  assessed.  Proceedings  un- 
der section  14,  e.  162,  Session  lisws  of  1910-lL 
for  refund  of  taxes  erroneously  assessed  and 
paid,  held  void. 

[sid.  Note.— For  other  cases,  see  Taxatitm, 
Cent.  Dig.  {  1006;  Dea  Dig.  *=»543(1).] 

2.  Taxation  «=^72-Tax  AaaBasoa— Dunn 

OF. 

It  is  the  duty  of  tbe  tax  assessor  to  cor- 
rectly revise  the  assessment  roll  as  per  order  of 
the  county  board  of  equalization  before  trana- 
mittiox  his  abstract  to  the  state  board  ot  egual- 
Ixatioo.  HeU»  In  tbe  instant  case,  that  if  he 
&lled  so  to  do,  relief  cannot  be  bad  from  the 
board  of  county  commlsoionen. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  843;   Dec  Dig.  «»472.] 

3.  Taxation  <S=>404— AssBSsiaNTS  —  Oouit- 
TX  CowasaiONXBS. 

Tbe  board  of  county  commisrioners,  as  mdk. 

Is  not  a  board  of  equalization.  While  the  coun- 
ty board  of  equalization  has  tbe  same  personnel 
as  the  board  ot  county  commissioners,  yet  the 
boards  are  differently  organized,  perform  scimi- 
rate  fimctions,  and  are  independent  of  eadi 
other. 

[Ed.  Note.— Fbr  other  eases,  see  Taxatioo^ 
Cent  Dig.  I  828 ;  Dec  Dig.  «»464.] 

4.  Taxation  <8=:9493C1)  —  Assbssuxnts  —  Ap- 
peals. 

Section  15.  c.  162.  Session  Laws  ot  1910-11. 
prescribing  the  method  of  appeal  from  county 
boards  of  equalization,  does  not  apply^  to  ap- 
peals from  boards  of  county  commissioners. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  876;  Dec.  Dig.  «=>493(1).] 

6.  Taxation  <8=>408(1) — Cotiwrr  CoMnsBtON- 

oe— Apfkals  mou  Action  or. 
SeetloDa  1640  and  1641,  Bevised  liaws  19m 
prescribe  &a  method  of  appeal  from  actions  of 
the  board  of  county  commissioners  at  the  time 
of  tbe  appeal  herein. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  876;  Dec  Dig.  «»49e(l).] 

6.  Taxation  «=:»403<1)— Appeals— SurncxsN- 

CT  OF  APPEAIi. 

An  appeal  taken  from  an  action  of  the 
board  of  county  ctHnmissioners,  on  behalf  of  the 
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ooontr,  br  tlie  oonntr  attorney,  tinder  sections 
1640  and  IMl  of  Revised  Laws  of  1910,  upon 
th«  written  demand  of  seven  or  more  taxpayers 
of  tbe  conntT,  said  action  relatin^r  to  the  inter- 
ests  or  affairs  of  the  coanty  at  large,  or  any 
portion  thereof,  held  proper  In  tliia  case. 

[Ed.  Not&— For  other  cases,  see  Taxati<ai, 
Cent.  Dig.  S  876;  Dec  Dij.  -^93a)J 

7.  Taxation  #iMtOBW,  7)  —  FltociunNas  — 

Appeals. 

It  sucb  appeal  Is  taken  by  the  county  attor- 
ney, the  matter  Is  tried  de  novo  in  the  district 
coart,  and  it  is  not  necessary,  in  the  notice  of 
appeal,  to  Mt  tarOi  apecifieally  tJie  gioands 
therefor. 

[Bd.  Note.— F<Hr  other  cases,  see  Taxati<»i, 
Gent.  Dig.  S8  880.  SSL;  DecDic  4s»498(6,  7).] 

8.  Taxatioh     iifl0(4)  —  AmaBKamm  —  Ap- 
peals. 

The  action  of  the  board  of  county  commia- 
•iimers  in  assuming  jurisdiction  under  the  lat> 
ter  pert  of  section  ll,  c.  152,  Session  Laws  of 
1910-11,  and  in  determining  that  an  erroneous 
assessment  has  been  made,  and  ordering  return 
or  refund  of  portion  of  taxes  collected  is  of  a 
judicial  nature  and,  though  void,  may  be  ap- 
pealed from  to  the  district  court. 

[E>d.  Note,— For  other  caaes,  see  Taxation, 
Cent  Die  f  S79;  Dec  Dig-  «s»4»8(4)J 

9  Tjlxahoh  «=»483(1)  —  AaaBssHum  —  Ap- 

PIAL8. 

Action  of  the  district  court  in  dismissing 
upeal  of  county  attorney  taken  on  behalf  of 
the  county  npon  the  vrltten  demand  ctf  seTen 
tazpayen  from  actitm  of  the  board  of  county 
commissionen  attempting  to  remit  and  refund 
portion  of  taxes  paid  by  reason  of  alleged  et^ 
roneona  asseesment,  held  to  be  error  in  this  casck 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  876;   Dec  Dig.  «=>49a(l).] 

OommtssioDers'  Opinion,  DlTlaioa  No.  I. 
Brror  fnxn  District  Court,  Atoka  Connty; 
X  H.  Unebaugbf  Judge. 

Proceedings  by  the  Oklahoma  State  Bank, 
a  corporation,  against  Atoka  Connty,  to  re* 
corer  taxes.  An  appeal  to  the  district  court 
from  the  action  of  the  board  of  county  com- 
missioners being  dismissed.  Atoka  County 
brings  error.    Reversed  and  remanded. 

J,  W.  Clark,  Co.  Atty.,  and  M.  a  HaUe, 
Asst  Co.  Atty.,  both  of  Atoka,  for  plaintiff 
in  error.  B.  Sf.  Raloey,  ot  Ato^  for  de- 
fendant in  error. 


J8TEWABT.  a  On  the  2Sth  day  of  Jan- 
uary,  1Q15,  the  defendant  In  error,  the  Okla- 
fa<mia  State  Bank,  filed  an  affidavit  before 
the  board  of  connty  commissioners  of  Atoka 
county,  Okl.,  claiming  a  refund  of  taxes  alleg- 
ed to  be  erroneously  assessed  for  the  year 
1814,  In  tbe  sum  of  $786.80.  Said  affidavit 
was  filed  under  section  14,  c  152,  Season 
Laws  of  Oklahoma,  1910-11,  and  contains 
the  following  allegations: 

"PerwHially  appeared  before  the  undersigned 
aatherity  In  ana  for  said  eoonty,  Jaa.  Hudspeth, 
cashier  of  the  Oklahoma  State  Bank  of  Atoka, 
Okl.,  who  being  by  me  first  duly  sworn,  deposes 
and  says:  That  in  the  year  1914  his  bank 
rendered  their  taxes  to  the  coontr  assessor  as 
follows: 


Capital,    surplus    and  undivided 

profits    166.000  00 

Less  real  estate   18,260  00 

Leas  Oklahoma  bonds  and  warrants  28,000  00 

«46»200  00 

Leaving  a  balance  of  $18,740  00 

"That  be  was  summoned  to  appear  before  the 
county  commissioners  and  show  why  same 
should  not  be  raised,  that  said  cashier  did  ap- 
I>ear,  and  It  was  agreed  and  placed  on  the  books 
of  the  assessor  as  outlined  above,  and  is  still 
on  the  books  of '  the  assessor  in  the  above 
amounts,  but  for  some  reason  the  assessment 
was  raised  to  the  county  treasurer  In  the  sum 
of  $28,000.  Therefore  making  an  erroneous 
assessment  against  me  of  $28,000,  amountittf 
to  1786.80,  and  ask  that  tiie  same  M  remitted, 
refunded,  as  the  law  provides." 

On  the  2d  day  of  Fetenary,  1915,  the  board 
of  county  commisslonera  of  Atoka  county, 
acting  on  such  affidavit,  ordered  the  county 
treasurer  to  remit  and  refund  the  sum  of 
$786.80  to  the  Oklahoma  State  Bauk  as  being 
erroneously  assessed  against  said  bank  for 
the  year  1914.  The  county  attorney,  acting 
under  the  provisions  of  sections  1640  and 
1641,  Revised  Laws  of  Oklahoma  of  1910^ 
and  upon  the  written  demand  of  seven  tax- 
payers of  tibe  county,  appealed  on  b^alf  of 
Atoka  connty  to  tbe  district  court  of  said 
county,  from  such  action  of  the  board.  On 
February  19, 1916,  notice 'of  appeal  was  serv- 
ed on  a  member  of  the  board  ot  connty  com- 
missioners, and  also  on  the  president  of  the 
bank.  The  appeal  was  filed  in  the  district 
court  of  Atoka  county  on  February  20, 1916. 
The  defendant  in  error,  Oklahoma  Stats 
Bank,  on  March  6,  1916,  fUed  a  motion  in  ths 
district  court  to  dismiss  the  appeal,  settlns 
up  the  following  grounds,  to  wit:  First,  that 
the  order  attempted  to  be  aiv>ealed  from  is 
not  an  appealable  order;  second,  that  the 
purjwrted  aiq}eal  was  not  tat&a  in  the  man- 
ner or  In  the  form  provided  by  the  laws  of 
Oklahoma.  Thereafter,  and  on  the  9th  day 
of  June,  1915,  the  district  court  made  an  or^ 
der  dismissing  the  appeal,  to  which  action 
of  the  court  tbe  county  attorney  excepted, 
and  on  the  part  of  Atoka  county  has  appeal- 
ed to  this  court  from  the  order  of  the  court 
below  dismissing  the  appeaL 

[1]  At  the  time  the  proceedings  were  had 
in  the  court  below,  section  14,  c.  152,  Session 
Laws  3J910-11,  had  not  been  construed  by 
this  court  The  latter  part  of  said  section 
provides: 

"If  any  such  taxes,  so  emmeonsly  assessed 
shall  have  be^  paid,  the  same  shall  be  a  valid 
charge  against  the  county  and  shall  be  refund- 
ed by  the  board  of  county  commissioners  and 
the  amount  of  such  refunded  taxes,  whidi  have 
been  paid  over  to  any  munlcipalitT,  or  to  the 
state,  Aia  be  deducted  from  uis  tax  money  dns 
the  state  or  such  munidpali^  at  the  next  settle- 
ment" 

la  Johnson  t.  Grady  County,  ISO  Pac.  497, 
the  clsuse  quoted  Is  to  be  usoHistlto- 
tlonaL 

At  the  time  the  dalm  of  defendant  In  error 
was  presented  to  tbe  board  ot  county  commla- 
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litaun,  Aapter  IB,  Session  LawB  1916,  bad 
not  be&a.  enacted,  and  It  was  the  law  ot  thla 
state  tbat  the  sole  method  by  which  errone- 
ous assessments  of  taxes  may  be  corrected  or 
ralnes  equalized  was  proceeding  before 
the  boards  of  equalization,  and  appeal  there- 
from to  the  conrts,  such  proceedings  to  be 
instituted  before  the  payment  of  tbe  tax  com- 
plained of.  Section  7370.  Revised  Laws  1910 ; 
chapter  S7,  5  3,  Session  Laws  1910;  Johnson 
T.  Orady  Connty,  snpra;  Board  of  Oounty 
Commissioners.  Canadian  County  et  al.  t. 
TInUepaugh  et  at,  iS2  Pac.  1110;  Lusk  et  al. 
T.  Porter.  Co.  Treas.,  166  Pac.  221.  Chapter 
19,  Session  Laws  1916,  purports  to  lodge  cer- 
tain authority  concerning  these  matters  in 
the  board  of  counfy  commlasloners.  Said  act 
Is  not  material  to  this  case. 

^e  claim  of  defraidant  In  error  arose  over 
an  alleged  erroneous  assessment  fbr  the  year 
1914k  Tbe  same  was  not  filed  until  the  2Sth 
day  ot  January,  1915,  long  after  the  expira- 
tion of  the  time  for  making  \ip  the  tax  rolls. 
It  l8  provided  our  statutes  that  the  coun- 
ty board  of  ecinaUzation  shall  idt  on  the  first 
Ifonday  In  June  of  each  year,  and  tbat  the 
assessor  ahall  correctly  revise  the  assess- 
ment roll  as  per  order  ot  the  county  board 
of  equalisation;  that  not  later  than  Satur- 
day before  the  third  Monday  in  June  of  each 
year  ho  shall  make  an  abstract  of  the  assess- 
ment as  revised  by  Ute  county  board  of  equal- 
lzati(m  and  transmit  the  same  to  the  state 
board  of  eqnallxatlon,  and  that  Immediately 
after  the  rece^  ot  the  report  from  the  state 
board  of  equalization  the  assessor  aball  pro- 
ceed to  revise  his  assessment  rolls  according- 
ly. SecUon  12.  c  lt>2.  Session  Laws  1910-U. 

It  la  further  ivovided  by  section  7374,  Re- 
vised Laws  UIO,  that  tbe  state  board  of 
equalization  shall  hold  Its  annual  meettng  on 
the  third  Monday  in  June  of  each  year,  w  aa 
■oon  thereafter  as  the  total  valuation  of  all 
the  property  in  the  state  subject  to  taxation 
sball  have  beat  ascertained,  and  that  the 
state  board  of  equalisation  shall — 
"compute  the  amount  appropriated  to  pay  the 
sxpensee  of  the  state  goTernment  for  the  period 
aforesaid  with  twenty  per  cent,  added  tnereto 
as -an  allowance  for  delinquent  taxes.  EVom  the 
actual  amount  thus  computed  shall  be  deducted 
the  eitimated  income  of  the  state  from  all 
sources  other  than  from  tbe  levy  hereby  made. 
Tbe  amount  so  ascertained  shall  be  certified 
by  the  state  auditor  to  the  clerks  of  the  sev- 
eral counties  in  this  state,  ai^  shall  be  entered 
upon  the  tax  rcdls  thenoi." 

Tnm  ttie  record  In  this  case  it  appears 
that  the  ocKuplaint  was  filed  befbre  the  board 
of  oonn^  commisalbneara  by  the  defttidant  In 
error  tm  January  28,  1016,  after  tbe  comple- 
Uon  of  the  tax  rolls  fbr  year  1914,  and  after 
defmdant  in  error  had  paid  its  taxes  for  the 
year  1914.  It  is  held  by  Justice  Sharp,  of 
this  court.  In  Lusk  et  al.  r.  Porter,  Conn^ 
Treasurer,  supra,  that: 

"Where  the  county  commissioners,  acting  aa  a 
county  board  of  equalization,  as  provideid  in 
section  12,  c  162,  Session  Laws  1910-11,  com- 
plete their  labors,  and  the  county  assessor,  in  the 
manner  and  within  the  time  fixed  by  statute, 
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makes  and  transmits  an  abstract  of  the  assess* 
meat  as  revised  by  said  county  board  of  equali- 
zation, to  the  state  t^oard  of  equalization,  and 
where  the  county  assessor  thereafter  receives 
from  the  state  board  of  equalisation  his  report, 
the  board  of  county  commissioners  scting  as  a 
county  board  of  equalization  Is  without  authori- 
ty to  alter,  change,  or  in  any  manner  revise  the 
action  of  the  state  board;  and  any  attempt  to 
do  BO  on  the  part  of  said  board  is  a  UQUIty." 

In  view  of  the  statutes  and  the  holdings  of 
this  court  to  the  effect  that  the  only  remedy 
for  erroneous  assessments  or  correcUona  aa 
to  taxes  la  by  iwooeedli^  beCme  the  board  of 
equalliatlmi  prior  to  otdlecttm  of  taxes,  and 
appeal  therefrom,  we  cradtude  that  the  action 
of  the  board  irt  coun^  commissioners  of  Ato- 
ka coun^,  In  attemptlnc  to  remit  or  refund  to 
the  defendant  in  error  a  portton  of  tbe  taxes 
paid.  Is  without  authority  and  ycSA.  We  are 
further  ftntified  by  tlie  deddon  of  this  court 
in  Johnson  v.  Grady  County,  aiipra,  holding 
that  the  clause  in  secUon  14,  c,  162,  SessiMi 
Laws  1910-11,  dedaiing  taxes  wrmeoualy 
assessed  and  paid  to  be  a  valid  charge 
against  the  county,  la  unconstitutional  and 
void. 

[1, 8]  It  appears  frcHu  the  affida^t  filed  be- 
fore the  board  ot  county  commissioners  that 
the  defendant  In  error  by  its  cashier  appeared 
before  the  coun^  cranmissloners,  and  that 
by  agreement  the  assessment  In  quesU<m  was 
corrected  in  accordance  with  the  claim  of  the 
defendant  In  error,  and  so  i^aced  on  the 
books  ot  the  assessor.  We  assume  Qiat  the 
affiant  meant  to  say  he  appeared  before  the 
county  board  of  equallsatloiL  If  such  was 
done,  it  was  the  duty  of  the  assessor  to  make 
such  correctloiui  as  may  have  been  ordered  by 
the  connty  board  of  eqnalizatlisi,  and  Show 
same  In  Ms  abstract  transmitted  to  the  state 
board  of  eqnallzatl<m,  and  tbe  tax  rolls 
should  have  been  prepared  accordingly.  If 
the  assessor  failed  in  his  duty,  the  defendant 
In  error  snfltered  a  wrong.  The  policy  ot  our 
law  Is  that  there  la  a  remedy  for  every 
wrong.  We  can  conceive  of  a  remedy  that 
the  defendant  in  error  bad,  and  perhaps  yet 
has.  It  a  wrong  has  been  done.  It  does  not 
foUoWt  however,  that  because  the  defendant 
in  error  was  injured  by  the  failure  to  show 
the  correction  on  the  rolls  furnished  the 
treasurer,  the  board  of  county  commissioners 
had  authority  to  give  relief.  The  law  does 
not  vest  such  authority  in  the  board  of  conn- 
ty commissioners.  The  authority  of  the 
board  of  county  commissioners,  however,  is 
only  Incidentally  involved  in  the  case  at  bar ; 
the  matter  to  be  determined  by  us  Is  whether 
or  not  the  district  court  of  Atoka  county 
erred  in  dismissing  the  appeal  taken  by  the 
county  attorney  from  the  action  of  the  board 
of  county  commissioners.  The  defendant  In 
error  contends  In  Its  brief  that  If  the  action 
of  the  board  of  county  c(»nmlssIoners  Is  void, 
no  appeal  would  lie  from  such  void  action, 
and  that  for  this  reason  the  action  of  the  dis- 
trict court  in  dismissing  the  appeal  should 
not  be  dlsturbel.   It  is  also  urged  that  the 
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action  of  the  board  of  coimty  commissioners 
was  neither  a  Judicial  nor  a  quasi  judicial 
act,  and  therefore,  no  appeal  will  He.  It  is 
farther  contended  that  the  appeal  was  not 
taken  In  the  manner  and  form  provided  by 
the  statutes  of  Oklahoma.  The  defendant  in 
error  makes  speciflc  reference  to  section  IB, 
c.  152,  Session  Laws  1910-11,  which  section 

"Appei^  may  be  taken  from  all  coont;  boards 
of  equalization  to  the  district  or  snperior  court 
of  the  county  wherein  the  assessment  is  made, 
within  thirty  days  after  the  adjournment  there- 
of, and  to  the  Supreme  Court,  if  from  the  state 
board  within  sixty  (60)  days  after  the  adjourn- 
ment of  such  board,  bot  not  afterwards.  Pro- 
Tided  that  no  matter  will  be  reviewed  on  appeal 
whidi  was  not  presented  to  the  board  app^ed 
from ;  and,  provided,  furtiier,  tliat  every  appeal 
■hall  state  specifically  the  objections  to  the  as- 
sessment and  the  relief  sought.  Provided,  fur- 
ther, that  appeals  may  be  taken  from  the  dis- 
trict or  superior  oonrta  to  tiie  Supreme  Oonrt  as 
provided  by  the  Oode  ttf  Olvil  Procedure.** 

Counsel  for  defendant  In  error  insists  that 
the  notice  of  appeal  does  not  state  specifical- 
ly the  objections  to  the  motion  of  the  board 
of  county  commissioners,  that  the  board  of 
county  commissioners  is  a  board  of  equaliza- 
tion, and  that  section  16,  c.  152.  Session  Laws 
1910-11,  with  reference  to  appeals  from 
boards  of  equalization,  applies  to  the  taking 
of  an  appeal  In  such  a  case  as  the  one  at  bar. 
Our  statute  provides  for  the  organization  and 
session  of  the  county  bos^d  of  equalization, 
and  by  law  the  tax  assessor  is  made  secre- 
tary of  such  board.  It  is  well  understood 
that  the  recording  officer  or  clerk  of  the 
board  of  county  commissioners  Is  the  county 
clerk  of  the  county.  While  the  board  of 
equalization  has  the  same  personnel  as  the 
board  of  county  commissioners,  yet  it  is  or- 
ganized differently,  [>erforming  a  separate 
function,  and  It  does  not  follow  that  such 
boards  are  one  flind  the  same,  or  that  the 
board  ot,  oaiaaitr  commisslonera,  as  such,  con- 
atltate  a  board  of  equalization.  In  Johnson 
T.  Grady  County,  supra.  Judge  Mathewa, 
speaking  for  the  court,  says: 

"And  it  is  true  that  the  board  of  equalization 
is  composed  of  the  board  of  county  commission- 
ers, but  the  board  of  equalization  is  clearly  a 
■eparate  and  distinct  body  from  tiie  board  of 
county  commissioners.  The  board  df  equalisa- 
tion  udsts  at  only  one  time  in  the  year.  Section 
11  provides  that  the  board  of  equalization  shall 
meet  the  first  Monday  in  June,  and  when  it  com- 
pletes its  work  at  that  time,  it  loses  its  identity 
as  a  board  <]i  equalisation.  It  is  as  completely 
and  clearly  a  separate  and  distinct  board  or 
body  as  If  It  were  composed  of  different  men  from 
those  constituting  the  board  of  county  commis- 
sioners." 

[4]  It  must  therGf<nn  follow  that  section 
15,  c.  152,  Sesslcm  Laws  1910-11,  does  not  ap- 
ply to  appeals  from  the  board  of  cpunty  com- 
missioners. 

We  have  read  with  interest  the  InstmcUTe 
brief  of  the  learned  counsel  for  defendant  in 
error,  and  have  not  overlooked  any  of  the 
authorities  cited,  nor  the  legal  proiwsdtlons 
advanced.  We  are  oonTlnced  that  aa  a  gen- 


BSFOBTEB  (OkL 

eral  propoeltlai  ministerial  or  admlnlstratlTe 
acts  cannot  be  reviewed  on  appeal  to  the 
courts.  Such  a  course  would  lead  to  a  con- 
version of  the  functions  of  the  courts,  and 
would  not  accord  with  the  American  policy 
of  preserving  intact,  separate,  and  distinct 
the  three  co-ordinate  branches  of  the  govern- 
ment Id  the  case  at  bar,  howerer,  it  is  not 
necessary  for  us  to  pass  on  the  question  of 
whether  or  not  only  Judicial  or  quasi  Judicial 
acts  of  the  board  of  county  commissioners 
are  prc^r  subjects  to  be  reviewed  on  ap[>eal. 
Assuming,  however,  for  the  purposes  of  this 
case,  that  only  such  acts  may  be  thus  review- 
ed, the  questions  left  for  us  to  answer  may 
be  reduced  to  the  following:  First,  did  the 
action  of  the  board  of  county  commissioners 
of  Atoka  county,  in  assuming  jurisdiction, 
finding  upon  the  question  presented,  and  or- 
dering the  taxes  collected  by  virtue  of  the  al- 
leged erroneous  assessment  to  be  returned, 
partake  of  a  Judicial  nature?  Second,  the  ae> 
tion  of  the  board  of  conni7  oommtsslonera  In 
tills  case  being  vcAAt  can  the  county  attorney, 
on  the  written  demand  of  aevea.  taxpayers, 
appeal  to  the  district  court?  Third,  has  the 
county  attorney  appealed  in  the  manner  pro- 
vided by  law? 

[I]  We  are  of  the  opinion  that  the  board  oC 
county  commissioners  la  assuming  antliority 
and  asserting  Jurisdiction  under  sectUm  14. 
c  152,  SesBlfMi  Laws  1910-11«  which  purports 
to  give  the  board  such  authcvity,  pnformed 
an  act  Jndldal  in  its  nature  and,  further, 
that  in  determiniiig  whether  or  tuA  an  erro- 
neous aasesamait  had  been  made,  the  amount 
thereof,  and  whether  or  not  the  county  was 
liable,  the  board  also  acted  Judicially. 

[f,  7]  The  county  attorney,  under  the  dr- 
cumstanoes,  had  the  right  to  appeal  aa  bdialf 
of  the  county:  (1)  In  order  to  bare  Qie  dis- 
trict court  pass  on  the  authori^  and  Jurl»- 
dicti<ni  of  the  board  of  county  ctnBmlsdMt* 
ers ;  Gl)  If  the  board  had  Jurisdiction  to  have 
a  determination  by  the  district  court  as  to 
whether  or  not  under  the  facts  In  the  caaet 
the  money  alhonld  have  been  refunded. 

The  first  part  of  section  1640,  Bevised 
Laws  1910,  provides  tor  an  appeal  from  all 
decisions  ot  the  board  of  county  oonmUsslon- 
ers  <ni  matters  properly  before  them  to  tba 
district  court  by  any  person  aggrieved,  in- 
cluding the  county,  by  its  county  attorn^, 
upon  filing  of  a  bond  to  be  approved  by  the 
county  clerk,  the  conditions  of  the  bond  being 
prwribed  In  said  section.  The  latter  part, 
only,  of  said  section  Is  applicable  to  this  case, 
and  reads  as  follows: 

"Provided,  that  the  coonty  attorney  upon  the 
written  demand  of  at  least  seven  taxpayers  of 
the  county,  ^all  take  an  appeal  from  any  action 
of  the  board  of  county  commissioners  when  said 
action  relates  to  the  interests  or  affairs  of  the 
couQty  at  large  or  any  portion  thereof,  in  the 
name  of  the  county,  when  be  deems  it  to  the 
interest  of  the  county  so  to  do;  and  in  such  case 
no  bond  shall  be  required  or  given  and  upon 
serving  the  notice  provided  for  in  the  next  sec- 
tion the  county  clerk  shall  proceed  the  same  as 
if  a  bond  had  been  filed.'* 


Digitized  by 


OU.) 


ATOKA  COUNTY  T.  OEI«AHOUA  STATE  BANK 


1091 


Section  1640,  by  act  of  the  Legislature  of 
March  11,  191G,  c.  117,  Session  Laws  of  U»1S, 
has  been  amended  so  as  to  require  written  de- 
mand of  at  least  15  freeholders,  but  such 
amendment  does  not  affect  the  case  at  bar. 
Section  1641,  Revised  Laws  1010,  provides: 

"Said  appeal  shall  be  taken  within  twenty 
days  after  the  decision  of  said  board,  by  serv- 
ing a  written  Qotice  on  one  of  the  board  of 
county  commissioners,  and  the  derk  shall,  upon 
the  filing  of  the  bond  as  hereinbefore  provided, 
make  out  a  complete  transcript  of  the  proceed- 
ings of  said  board  relating  to  the  mattu  of  their 
decision  thereon,  and  shall  deliver  the  same  to 
the  derk  of  the  district  court." 

BectUn  1640,  Bupra,  haa  oome  down  to  va 
from  territorial  days;  It  became  the  law 
of  Uie  territory  of  Oklahmu  In  1S90,  and  has 
remained  the  law  of  tite  territory  and  state 
of  Oklahoma  since  Its  enactment,  wltb  the 
exception  of  the  amendment  mentioned.  Tbe 
BeetlOD  was  construed  by  the  Supreme  Court 
of  the  territory  of  Oklahoma  In  Hadloc^  v. 
Board  of  Cionnty  Commissioners  of  County 
O,  6  Okl.  670,  49  Pac.  1012.  Prom  such  opin- 
ion, we  will  quote  later. 

Judge  Brewer,  speaking  for  the  Supreme 
Court  of  this  state,  partially  construes  said 
section,  in  Parker  et  aL  t.  Board  of  Commis- 
sioners, Tillman  County,  41  OkL  723, 139  Pac. 
981.  Judge  Brewer  holds  that  the  overruling 
by  the  board  of  county  commissioners  of  a 
protest  made  by  dtizens  and  taxpayers 
against  tbe  location  by  the  county  commis- 
sioners of  a  bridge  at  a  certain  named  point 
cannot  be  made  the  subject  of  review  by  ap- 
peal to  the  district  court,  for  the  reason  that 
the  board  in  such  case  waa  performing  an 
administrative  or  governmental  function,  and 
that  the  protest  did  not  extend  to  any  claim 
of  irregularity  in  the  preliminary  notices  or 
challenge  the  right  of  tha  commissioners. 
We  agree  in  the  contduslons  reached  by^ 
Judge  Brewer,  but,  In  our  (pinion,  the  ded- 
sioo  does  not  apply  to  the  facts  In  this  case. 

It  la  evident  that  under  section  1640,  supra, 
any  action  of  the  board  of  county  commis- 
sioners, "when  said  action  relates  to  the  in- 
terests or  affairs  ot  the  county  at  large  or 
any  portion  thereof,"  oould  be  ai^aled  from 
in  the  name  of  the  county  by  the  county  at- 
toiney,  upon  the  written  demand  of  seven 
taxpayers  of  the  county,  at  the  time  the  coun- 
ty attorney  appealed  to  the  district  court 
Tbe  language  Is  broad  enough  to  cover  any 
act  of  the  board  of  county  commissioners, 
whether  administrative  or  Judicial.  It  is 
doubtful,  however,  whether  by  statute  the 
courts  can  be  clothed  with  power  to  review 
administrative  acts  of  boards  created  by  law 
unless  in  the  performance  of  such  acts  judi- 
cial or  quasi  Judldal  power  Is  exerdsed.  It 
is  not  necessary,  however,  to  pass  on  this 
question  in  the  case  at  bar,  and  we  are  not 
passing  on  the  same. 

[8, 1]  It  Ls  not  contended  that  tbe  count? 
attorney  did  not  serve  and  file  the  notice  of 
ajtpeal  ax  required  by  sections  1640  and  1641, 
supra,  nor  that  tbe  county  attorney  did  not 


act  upon,  the  written  demand  of  seycn  tax- 
payers of  the  county,  and  the  record  8nKK>rtB 
the  course  of  the  county  attorney.  The  no- 
tice as  setved,  both  on  one  of  the  county  com- 
missioners and  on  the  defendant  in  error, 
reads: 

"To  the  Oklahoma  State  Bank,  a  eorporatlonj 
and  tbe  Board  of  County  ..Commissioners  of 
Atoka  Oonnty,  Oklahoma.  Notice  is  hereby  giv- 
en that  Atoka  county,  by  its  county  attorney  J. 
W.  Clark,  will  appeal  to  the  district  conrt.  Id 
and  for  said  Atoka  county,  from  a  decision  of 
tbe  board  of  county  commisflioners  of  said  Atoka 
county,  Oklahoma,  heretofore  rendered  on  tbe 
second  day  of  Felnuary,  101&,  refunding  to  the 
said  the  Oklahoma  State  Bank,  the  sum  of  seven 
hundred  eighty-six  and  80/100  ($78630)  dollars, 
as  an  erroneous  assessment  of  taxes,  upon  an  er- 
roneous assessment  affidavit  No.  86,  filed  by  the 
Oklahoma  State  Bank  with  the  boatrd  <tf  county 
commissioners  on  the  28th  day  of  January,  1916. 
This  appeal  La  taken  upon  the  written  demand 
of  not  less  than  seven  taxpayers  as  provided  by 
law.  [Signed]  J.  W.  Clark,  County  Attorney 
for  Atoka  County." 

Without  question,  the  record  in  this  case 
shows  that  the  action  of  the  board  of  county 
commissioners  "relates  to  the  interests  or  af- 
fairs of  the  county  at  large,"  and  we  are  ot 
the  opinion  that  such  notice  is  sufficiently 
specific  under  section  1640  and  1641,  Revised 
Laws  of  Oklahoma,  and  that  the  county  at- 
torney has  appealed  In  tJie  manner  provided 
by  law. 

Referring  again  to  the  fwntention  of  de- 
fendant in  error  that  if  tbe  action  of  the 
board  of  county  commissioners  was  void,  tbe 
appeal  should  be  dismissed,  we  will  say  that 
we  can  see  no  advantage  that  would  come  to 
the  defendant  In  error  by  ttils  conrt  sustain- 
ing the  dismissal  of  tbe  appeal  on  sacb 
grounds,  except  as  to  tbe  matter  of  costs. 

We  suggest  that  as  a  fair  proposition,  if 
costs  have  been  incurred  because  tbe  defend- 
ant In  error  caused  the  board  of  connty  com- 
missioners to  do  a  void  act,  then  tbe  defend- 
ant in  error,  and  not  the  county,  should  bear 
the  costs.  While  the  action  of  the  board  of 
county  commissioners  In  attempting  to  re- 
mit or  refund  the  taxes  paid  is  void,  and  In 
our  opinion  a>uld  be  attacked  ctrilaterally, 
yet  we  hold  that  the  county,  by  Its  county 
attorney,  under  the  record  In  this  case,  would 
have  a  right  to  appeal  from  such  void  act  of 
the  board,  especially  In  view  of  the  flact  that 
the  Toid  order  made  by  the  board  might  in- 
juriously affect  tbe  interests  or  Ote  affairs 
of  tbe  county.  We  are  fwced  to  this  con- 
cluaion,  not  only  1^  the  general  prindple  in- 
volved, but  because  of  the  verbiage  of  tbe 
statute  Itself  which  provides  that  the  county 
attorney— 

"shall  take  an  appeal  from  any  action  of  the 
board  of  ocmnty  commissioners  when  said  ac- 
tion relates  to  the  interests  or  affairs  of  the 
county  at  large  or  any  portion  thereof." 

We  agree  with  the  attorney  for  defendant 
In  error  that  appeals  do  not  lie  as  a  matter 
of  rlgbt  Tbey  are  creatures  ot  either  stat- 
utory or  organic  enactment,  but  there  is  am- 
ple statatQzy  authority  for  an  appeal  of  this 
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duiTacter.  It  was  the  duty  of  tbe  coontr  &t- 
torney,  after  written  demand  was  made  by 
eeren  taxpayers,  to  make  the  appeal,  though 
the  action  of  the  board  was  Told  and  of  no 
effect  In  snpport  of  this  Tlew  we  quote 
from  the  opinion  of  Justice  Gillette  of  the 
Supreme  Ooort  of  Oklahoma  Territory  In 
Hadlock  t.  Board,  snpra.  On  page  673  of 
the  oplnlffli  (49  I^ac.  1013)  the  court  says : 

"The  statute  eiviag  the  right  of  appeal  &om 
all  decuions  of  the  board  of  commisnoDers  does 
not  contemplate  that  a  person  aggrieved  shall 
only  have  the  right  of  appeal  in  those  matters 
of  which  the  board  has  jurisdiction,  but  when- 
erer  the  board  does  act  upon  any  matter  which 
is  before  it  for  action,  appeal  lies,  and  it  is  for 
tiie  purpose  of  determining  whether  or  not  the 
board  properly  acted  upon  the  matter  before  it 
that  the  appeal  is  taken." 

In  the  same  opinion  the  court  further  says: 
"And  even  If  it  be  held  that  the  judgment  of 
the  board  of  commissioners  Is  a  void  judgment 
still  appeal  will  lie"  (dtiog  Shoemaker  v.tOrant 
County,  36  lod.  17S;  Stonington  v.  States,  31 
Oonn.  218;  Pett?  t.  Dorall,  4  Greene  [Iowa] 
120). 

As  sustaining  the  view  that  where  the 
board  of  county  commlastoners  act  without 
authority,  remedy  In  equity  does  not  xieces- 
■arily  preclude  ronedy  at  law  by  aiqpeal,  the 
ease  of  Hariow  t.  Boazd  of  Oouu^  Oommls- 
Bloners  of  Payne  County  et  al.,  33  OkL  353, 
126  Paa  448,  and  authorities  cited  are  In- 
structlve. 

The  Judgment  of  the  district  court  of  Atoka 
county  In  dismissing  the  appeal  should  be  re- 
versed, and  this  cause  remanded,  with  in- 
structions to  reinstate  the  appeal  and  deter- 
mine the  matters  involved  in  accordance 
with  the  views  herein  expressed. 

PBEtCUlOAM.  Adopted  ia  wfaola. 


Onr  OF  BNID  et  aL  V.  WAl^fEB-QUIN- 
LAN  ASPHAia  CO.   (No.  7810.) 

OSopreme  Court  of  Oklahoma.   Dec.  6,  1916. 
Rehearing  Denied  Jan.  0, 1917.) 

(BvUdbiu  hp  a«  Odtrt.) 

1.  MumoiPAL  OoEPORATioNe  iS=3374(l>— Pun- 
tio  CoNTBACTS— Duty  o*  CoRTaAcroB. 

A  contractor  is  charged  with  knowledge  of 
the  law  under  which  a  contract  for  paving 
streets  of  a  dty  may  be  entered  into,  and  one 
who  contracts  to  pave  the  streets  of  a  dty,  in 
consideration  of  receiving  assessments  against 
abutting  proper^  of  the  streets  paved,  in  pay- 
ment of  aacn  paving,  should,  prior  to  entering 
into  audi  contract,  ascertain  whether  or  not 
such  assessmente  are  enforceable,  and  upon 
failure  to  do  so  acts  at  his  periL 

[Ed.  Mote.— For  other  cases,  see  Honldpal 
Corporations,  Cent  Dig.  |i  900,  910;  Dec.  Z»g. 

♦=»§74(1).] 

2.  MUNIOIPAL    GoBPOEATIONa  ^9247— POB- 
UC  CONTBACre— DUTT  OF  CORIUCTOB. 

He  who  deals  with  a  mnnidpality  does  so 
nitb  the  knowledge  of  its  and  its  agents*  pow- 
ars.  and  if  in  contracttaig  with  a  monidpality 


on«  goes  beyond  the  UmltatltAS  Imposed,  he 
does  so  at  his  periL 

ABd.  Note^FM-  othtt  cases,  see  Mnnidpa. 
Corporations,  Cent  Dig.  H  661-6C0.  682;  Dee. 
Dig.  «=9247J 

8.  MuNiciFAi;  CoBPOBAnoNS  ^»S74U>— Pub- 
lic 00imACT»— LlABIUTr  OF  MtTKIOIFAZf- 
ITT. 

Where  a  contract  Is  entered  Into  by  a  dty 
for  paving  its  streets,  providing  for  the  psy- 
ment  of  such  paving  by  assessments  against  the 
abutting  property  of  the  streets  paved,  and 
said  contract  also  provides  that  the  dty  sliall 
be  exempt  from  any  direct  liability  on  account 
of  such  paving,  and  upon  completion  and  ac- 
ceptance of  such  paving,  the  dty  delivers  to 
the  contractor  the  legally  authorised  and  legal- 
ly issued  assessments  and  tax  warranto  for  all 
of  the  paving  done  against  the  abutting  prtw- 
erty  of  the  streets  paved,  and  a  part  of  ssid 
assessments  and  tax  warranto  are  against  abut- 
ting proper^  belonging  to  the  United  States, 
which  assessmente  cannot  be  enforced,  and 
which  assessmento  are  not  paid,  an  actitm  wfU 
not  lie  against  said  dty  to  recover  for  a  bree<& 
of  said  contract  the  amount  of  such  assess- 
ments as  are  against  said  property  of  the  Unit- 
ed Stotes,  alone  upon  the  ground  that  such  as- 
sessibente  against  the  propcrlr  of  the  United 
States  are  not  enforceable. 

[Ed.  Vote.— For  othor  eases, -see  Honi^al 
Corporations,  Cent  IMg.  if  900, 910;  Dec  Dig. 
«=374(1).] 

4.  MUNICIPAI.  GOBPOBATIOnS  «aB874CB)— Puv- 

LIO  CONTBACTS— PeTITIOK. 

The  petition  in  this  case  carefully  consider- 
ed, and  held  not  to  euto  a  cause  of  actios 
against  the  dty  of  Enid. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  906,  910;  Dec  Dig. 
«=^74(3).] 

Commissioners'  Opinion,  Divistoa  No.  1. 
Brror  from  Superior  Court,  Oarfldd  County; 
James  W.  Steen,  Judge. 

Action  by  tlie  Wamer-Qninlan  Asphalt 
Company,  a  corporation,  against  the  City  of 
Enid  and  others.  There  was  a  Judgment  for 
plaintiff,  and  defendants  bring  error.  Ba- 
'versed  and  remanded^  vltb  directloos  to 

Guy  8.  Manatt  and  Parlm  A  Simons,  all 
of  Enid,  for  plalntilBi  In  error.  McKeever 
ft  Ghnrt^b,  ai  Euld,  for  defendant  In  error. 

OOU^IBB,  Ol  nUs  la  an  actlmi  bnn^it 
by  the  defendant  fn  error,  lier^nafter  styled 
plalntifl!,  i«alnst  plalnUfb  in  error.  Herein- 
after styled  defendant,  to  recorer  the  sum 
of  ¥6,467.68,  with  interest  thereon  from  the 
4th  day  of  Uardi,  1908,  toe  a  breach  of  con- 
tract entered  into  1^  said  parties  fur  the 
grading,  curbing,  guttering,  draining,  and 
paving  certoin  streets  of  the  dty  of  Snld. 

The  petition  In  this  cause,  omltthig  cap- 
tion and  signature.  Is  as  follom: 

"Comes  now  the  plaintiff  herein  and  for  Ito 
cause  of  action  against  the  defendant  stotes  to 
the  court  as  foUows:  That  it  is  a  corporatioa 
organized  under  and  by  virtoe  of  the  laws  of  the 
stote  of  Maine  and  engaged  In  the  business  of 
grading,  paving,  curUng,  guttering  and  draining 
streets  and  other  public  places.  That  the  dty 
of  Enid  is  a  municipal  corporation  of  the  stote 
of  Okhihoma.  that  O.  F.  Randolph  is  the  mayor 
thereof,  and  that  J.  H.  Shaw.  W.  D.  Hitch- 
cock and  W.  T.  Overton  are  the  commisBionera 


j^sTer  etlwr  eases  sas  ssms  tople  and  KBT-NUHBBR  la  aU  Esj-Nomtwrsd  DlgMti  and  Indssss 
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thereof.  Xhat  on  tlifl  24tb  day  of  AngORt.  1906, 
tbe  plaintiff  herein  made  and  entwed  into  a 
contract  idth  tbe  defendant  for  tbe  conetmc- 
tion  of  certain  public  improvements,  to  vit,  tbe 
sradhiic,  enrbins,  cnttering,  draininjt  and  parinK 
of  certain  parte  of  the  dty  of  Enid,  to  wit: 
That  portion  of  Market  etreet.  bc«inning  at  tbe 
Bo2k  Island  tracks  and  connnuioK  thence  to 
Grand  avenne  and  from  Grand  avenue  throngh 
the  public  BQuare,  aroand  the  public  square 
on  both  sides  thereof,  and  from  Independence 
avenue  to  tbe  Frisco  tracks  north  of  the  public 
square-  Tbat  thereafter,  in  due  course  of  time, 
said  contract  was  completed  and  the  city  of 
Enid  accepted  said  improTement*  as  completed 
in  compliance  with  the  contract  above  mention- 
ed, and  thereupon  it  became  and  was  the  duty 
of  the  city  of  Enid  to  pay  therefor  in  the  man- 
ner provided  by  law  and  under  the  contract 
above  mentitHied.  That  said  crattract  contain- 
ed the  followinfr  provltions,  to  wit:  The  dty 
agrees  tbat  she  will  pay  for  said  improvements 
In  tbe  manner  provided  by  law  by  spedal  as- 
sessments made  upon  the  property  in  the  dis- 
tricts affected,  for  which  tba  city  shdl  in  no 
wise  be  liable,  and  that  after  any  block  of  said 
work  shall  be  tendered  to  the  city  as  complete, 
within  ten  days  thereafter  the  city  will  by  its 
«ity  ennneer  either  accept  or  reject  the  same; 
it  LB  understood  and  agreed  by  the  parties  here- 
to tbat  in  no  event  is  the  dty  to  be  liable  in 
any  way.  whatsoever,  or  any  dreumstanees 
whatsoever  for  any  costs  in  connection  with  the 
construction  of  said  work,  except  the  dty  be 
liable  as  an  owner  of  any  lot  or  lots  of  grounds 
in  tbe  districts  affected  and  then  only  to  the 
extent  that  other  lot  owners  so  situated  are 
liable  and  to  the  extent  of  her  property  alone.' 
That  upon  the  4th  day  of  Blarch,  1908,  the  ci^ 
of  Enid  turned  over  to  the  plaintiff  herein  aU 
ctf  tbe  warrants  of  special  assessment  good,  val- 
id and  enforceable  in  law  as  called  for  in  tbe  con- 
tract, except  warrants  for  the  sum  of  $6,467.86, 
representing  tbe  assessments  due,  chargeable 
to  and  payable  by  two  portions  of  tbe  follow- 
ing described  quarter  blocks:  Tbe  sooth  186,125 
feet  of  the  S.  E.  %  of  blo=k  10,  city  of  Enid,  to 
the  amount  of  $3,177.29,  and  the  south  136.12C 
of  the  &  W.  of  block  10,  dty  (tf  Enid,  to 
tbe  amonnt  of  18,280.65.  the  same  hdns  that 
part  of  the  public  square  In  tibe  dty  of  Enid 
owned  by  the  United  States  government.  That 
It  became  and  was  the  duty  of  tbe  dty  of  Enid, 
after  the  completion  of  said  work  aiul  the  ac- 
ceptance thereof  by  the  said  city,  to  tarn  over 
to  the  plaintiff  herein  good  valid  tax  warrants 
and  assessments  enforceable  in  law  covering 
the  amount  cbarfceable  to  the  above-described 
piece  of  tbe  pubhc  square,  the  property  of  the 
United  States  government,  and  tbe  city  of 
Einid  should  have  tamed  over  to  the  plaiintlff 
herein  good,  valid  and  enforceable  tax  war- 
rants for  tbe  sum  of  $6,467.86  as  ont  up- 
on the  4tb  day  of  March,  1908.  but  the  dty  of 
ISnld  has  failed,  neglected  and  refused  so  to 
do,  though  often  requested  thereto  by  the  plain- 
tiff herein,  and  the  said  dty  now  f^ls  and  re- 
fases  to  torn  over  to  the  plaintiff  good,  valid 
and  snfRdent  tax  warrants  enforceable  In  law 
of  the  date  hereinbefore  mentioned  for  the 
amount  hereinbefore  mentioned.  Wherefore 
the  plaintiff  prays  Judgment  against  tbe  city  of 
Enid  for  tbe  sum  of  $6,467.86,  with  interest 
thereon  from  the  4th  day  of  March,  1908,  until 
paid  at  7  per  cent.,  and  tbe  costs  of  this  action." 

To  tbe  petition  the  defendanti  interposed 
a  demurrer  on  the  groand  that  tbe  petition 
fails  to  state  a  cause  of  action  against  tbe 
defendants,  which  was  overruled  and  except- 
ed to,  and  answer  filed  by  tbe  defendants. 
From  tbe  view  we  take  of  the  case  we  deem 
It  noQeceseary  to  set  out  the  answer  or  to 
recite  tbe  evldaice  ^fea  <m  the  trial  cf 
am. 


Tin  case  was  tried  to  tbe  court  and  a  judg- 
ment rendered  against  tbe  dty  of  Enid  fbr 
$6,306.80,  with  interest  from  tbe  4tta  day 
of  March,  1908,  at  6  per  cent  per  annum. 
Motion  for  a  new  trial  was  duly  made,  ovet- 
ruled,  and  excited  to.  To  review  tbe  judg- 
ment rendered,  defendants  bring  error. 

It  thus  appears  that  this  action  seeks  to 
recover  directly  from  the  dty  part  of  the  ex- 
peaae  of  tbe  paving  provided  for  by  said  con- 
tract, on  tbe  ground  tbat  part  of  tbe  tax  aa- 
aessments  contracted  to  be  delivered  in  pay- 
meat  of  said  work  was  against  prc^rty  of 
tbe  United  States  and  mraenforoeable.  This 
presents  for  our  conslderatlou  tbe  power  of 
a  municipality  to  enter  Into  a  contract  tor 
the  paving  of  its  streets  and  the  manner  o£ 
providing  for  tbe  payment  thereof. 

[1-3]  We  are  of  the  opinion  that  tbe  dty 
was  without  autltorlty  of  law  to  contract  for 
tbe  work  to  be  done  under  said  contract 
and  to  pay  for  the  same  other  than  in  the 
manner  provided  by  tbe  contract  sued  np<HL. 
As  averred  In  the  peUtlon,  the  dty  did  not 
agree  to  pay  directly  for  the  work  contract- 
ed under  said  contract  to  be  done.  On  the 
contrary  the  dty,  as  stated  in  tbe  otntiipctr 
agreed  to  pay  for  tbe  same — 

"in  the  manner  provided  by  law,  by  special  aa- 
sesamenta  made  on  tbe  property  of  the  districts 
affected,  for  which  the  city  shall  In  no  wise  be 
liable,  and  that  after  any  block  of  said  work 
shall  be  tendered  to  the  dty  as  complete,  with- 
in ten  days  tiiereafter,  tbe  dty  will  by  its  dty 
engineer  accept  or  reject  the  same;  it  Is  un- 
derstood and  agreed  by  tbe  parties  hereto  that 
in  no  event  is  the  dty  to  be  liable  in  any  way 
whatsoever,  or  any  circumstances  whatsoever 
for  any  costs  in  connection  with  the  construc- 
tion of  said  work,  except  the  dty  be  Uable  as 
an  owner  of  any  lot  or  lots  of  groand  in  the 
districts  affected,  and  then  tmly  to  the  extent 
that  other  lot  owners  so  situated  are  liable  and 
to  the  extent  of  her  property  alone." 

Section  3,  art  2,  c.  8,  of  tbe  Session  Laws 
of  Oklahoma  1901  (page  08),  the  law  In  force 
when  said  contract  was  made,  provides: 

"The  abntting  lots,  pieces,  or  parcels  of 
groand  shall  be  charged  wlUi  the  cost  of  making 
any  Improvements  herein  spedfied.  to  the  cen- 
ter of  the  block,  where  the  abutting  way  is  on 
tbe  exterior  of  the  block,  and  to  Oie  exterior 
of  the  block  where  tbe  improvement  Is  made 
on  an  alley  or  other  public  way  in  the  Interior 
of  such  block,  each  quarter  block  shall  be 
charged  with  its  due  proportion  of  paving  both 
the  front  and  side  streets  on  sach  block,  to- 
gether with  the  area  formed  by  Interseetiuis 
and  alley  crossings,  which  cost  shall  be  appor- 
tioned among  the  lots  and  subdivisions  of  uaA 
quarter  block  according  to  the  benefits  *  •  • 
to  each  lot  or  parcel." 

Section  7  of  artS^  S,  diapter  8,  in  part 

reads: 

"  •  *  •  Upon  completion  of  the  contract 
through  any  block  by  any  contractor  and  the 
approval  and  acceptance  of  his  work,  the  may- 
or and  counzil  shall  cause  certificates  to  be  is- 
sued against  all  lots,  tracts  or  parcels  of 
ground  tor  all  assessments  anpald  by  the  owner, 
which  certificates  shall  redte  the  date  of  the 
passage  of  tbe  ordinance  making  the  assess- 
ments, the  name  of  the  street  upon  which  the 
improvement  was  made,  the  amount  at  the  as- 
sessment, the  description  of  the  property 
against  which  the  same  is  le^ed,  and  tbat  the 
same  will  be  levied  against  said  properly  in  ten 


Digitized  by 


1094  pAOinc 

«QDal  installment*  with  interest  thereon  at  the 
rate  of  seven  i>er  cent  per  annum,  levied  each 
year,  to  par  the  matnrinK  installment  and  in- 
terest on  all  nnpaid  InataUmenta.  and  ehall  be 
■ifmed  by  the  mayor,  and  coontersigned  br  th« 
dtr  derk.** 

EJveu  without  the  stlpalatlon  In  the  con- 
tract as  to  nonllabiUtF  on  the  part  of  the 
city  for  the  itaviiiK  contracted  to  be  done, 
we  are  of  the  cidiiloa  that  under  the  law 
which  existed  at  the  time  the  contract  waa 
altered  into  (arttele  2.  a  8,  of  the  Sesaint 
Laws  of  the  Territory  ot  Oklahoma  1901, 
mipa)  fbe  dty  oonid  not  be  held  liable^  by 
leaaim  of  the  fact  that  the  aasessment 
against  the  property  belmglng  to  the  United 
States  goremment  ooold  not  be  enforced. 
In  car  opinion  both  ccmtractlng  parties,  when 
making  the  contract,  had  in  view  the  ^rant 
of  authority  on  the  part  of  the  city  to  con- 
tract for  payment  otherwise  than  as  provid- 
ed in  the  contract,  by  an  assessment  against 
the  abutting  property,  and  this  is  emphasized 
by  the  stipulation  in  the  ccmtract  that  the 
dty  is  not,  under  any  coodltlons,  to  be 
directly  liable  on  the  contract 

"If  an  assessment  proves  invalid  the  dty  is 
Uab^  to  the  contractor  for  the  cost  of  the  im- 
provement or  the  amount  of  the  void  assesa- 
ment  certlScates,  unless  it  is  expressly  exempt 
from  such  liability  by  charter  or  contract"  28 
Cyc.  p.  1059,  "d,'*  and  authorities  therein  dted. 

In  the  instant  case  it  is  expreaaly  pro- 
vided by  taw,  and  by  the  contract  sued  up- 
on, that  the  dty  is  not  to  be  liable,  by  rea- 
son that  the  assessments  against  the  prop- 
erty of  the  United  States  are  not  aiforceaUe 
against  said  prc^rty. 

In  the  case  of  German-American  Savings 
Bank  V.  Olty  of  Spokane,  17  Wash.  315,  49 
Pac.  542,  88  li.  B.  A.  260,  the  syllabus  Is  as 
follows: 

"Where  a  dty  has  no  power  to  contract  for 
certain  improvements  to  be  paid  for  out  of  the 
general  fund,  it  cannot  be  auda  tiatde  for  fail- 
ure to  provide  a  special  fund  out  of  whidi  pay- 
ment was  to  be  made." 

"From  our  investigation  of  the  cases  and  text 
books  we  are  of  the  opinion  that  the  decided 
wdght  of  authority  is  against  allowing  a  recov- 
ery of  the  d^  upon  sucb  matters  at  all,  in  the 
absence  of  an  express  lawful  contract  to  that 
effect  or  in  cases  where  the  money  has  been 
collected  on  the  assessments,  and  la  in  the  city 
treasury.** 

"One  who  deals  with  a  munidpallty  does  so 
witii  knowledge  of  the  legal  limitations  on  its 
or  its  agents*  powers;  and,  if  in  contracting 
n/Ub  a  munidnslity  one  goes  beyond  the  limi- 
tations imposed,  be  does  so  at  his  periL"  Town 
of  New  Butler  v.  Tucker.  153  Pac.  GS&t  Gard- 
ner V.  School  District,  34  OU.  716|  12ft  Pac 
1018:  Fairbanks-Morse  Oo.  v.  City  of  Geary, 
167  Pac.  720. 

The  only  grounds  for  recovery  on  the  part 
ot  tlie  K^lntiff  stated  in  the  petition  is  tbat 
the  assessmoits  against  the  inraperty  owned 
by  the  United  States  are  not  enforceable. 
There  is  an  averment  in  the  petition  tiiat  the 
assessments  woe  properly  made  and  the 
same  delivered  to  the  plalntlfl,  and  this  ex- 
onerates the  dty  from  liability  ap<m  the  con- 
tract aned  upon ;  it  not  being  averred  that 
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the  said  assessments  bad  been  paid  to  the 

city. 

With  knowledge  of  the  law  and  stipula- 
tion in  the  ccmtract  as  to  nonliability  of  the 
dty*  the  plaintiff  sbonld  have  ascertained, 
prior  to  entering  Into  the  ctrntract  for  pav- 
ing, whether  or  not  the  abutting  property 
proposed  to  be  assessed  was  subject  to  the 
paymrat  of  sndi  assessment,  and  if  it  failed 
to  do  80  it  acted  at  Its  peril,  assamed  the 
risk  of  being  imld  other  than  by  the  dty, 
and  if  not  paid  Is  without  legal  remedy 
B^dnst  the  dty  for  the  collection  ot  the  val- 
ue of  the  pavl^  assessed  against  such  prop- 
erty as  the  assessmoit  cannot  be  enforced 
against  It  without  averring  and  proving  oth- 
er grounds  of  breach  ot  said  contract  than 
that  part  of  the  assessmrate  foe  the  pay- 
ment of'Sndi  paving  was  against  property  of 
the  United  Statfis  and  was  not  enforceable. 

[4]  To  hold  that  the  petition  In  this  case 
states  a  good  cause  ct  ectlm  and  that  a  re- 
covery may  be  had  by  the  plaintiff  against 
the  dty  would  be  to  hold  that  that  whldi  can- 
not be  directly  done  can  be  Indirectly  done — 
paymoit  of  the  cost  of  paving  by  the  dty. 
Certainly  the  law  that  prohlhits  an  act  from 
being  directly  done  prohibits  it  from  being 
indirectly  dMte. 

With  the  contention  of  plalntUf  that  It  is 
not  equitable  to  permit  the  dty  to  have  and 
enjoy  the  benefits  derived  from  the  comple- 
tion of  the  contract  on  the  part  of  the  plain- 
tiff, without  the  plaintiff  is  paid  therefor,  we 
have  nothing  to  do.  Thin  possible  hardship 
upon  the  plaintiff  can  in  no  wise  change  the 
law,  and  in  reviewing  the  case  we  can  only  ap- 
ply the  cold  steel  of  the  law — that  recovery 
cannot  be  had  against  a  munidpality  in  this 
state  on  a  contract  for  paving  because  some 
part  of  the  abutting  property  against  which 
proper  assessments  have  been  levied  cannot 
be  collected  by  reason  of  the  fact  that  it  be- 
longs to  the  United  States. 

We  have  carefully  read  and  re-read  the 
very  able  brief  of  attorneys  for  the  plalntUC, 
and  considered  the  authorities  therein  cited, 
and  are  not  nnmindful  that  the  courts  of  last 
resort  of  several  of  the  states  are  in  confilct 
with  the  views  we  herein  express,  but  we  are 
unable  to  follow  said  adverse  holdings  for 
the  reason  that  the  same  are  in  direct  con- 
flict with  the  law  of  this  state  existing  at 
the  time  the  contract  sued  up<Hi  waa  madoi, 
as  to  the  payment  for  paving — "that  the  ex- 
pense of  paving  Is  to  be  borne  by  the  abut- 
ting owners  who  are  benefited  tberd)y." 

If  the  contentiw  of  the  ^alntiff  be  nphdd 
as  to  the  sufficiency  ot  the  pedtloa.  It  win 
tu  effect  subject  the  property  ot  nonabotdng 
owners  to  be  charged  with  part  of  the  costs 
of  paving,  other  than  paving  ot  streets  up<m 
whidi  their  property  abuts*  by  reason  that 
the  property  ot  nonabutting  as  well  as  that 
ot  abuttlDg  owners  would  he  taxed  to  create 
the  fund  to  pay  the  Judgment  awarded;  In 
our  opinion,  a  result  directly  in  conflict  with 
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the  law  of  the  contract  nnder  review.  Town 

of  New  Butler  v.  Tucker,  anpra. 

The  praj'er  of  the  petition  prays  judgment 
only  against  the  city,  and.  In  onr  opinion, 
the  petition  In  thia  case  fails  to  state  a  cause 
of  action  against  the  dty,  and  the  court  com- 
mitted prejudicial  error  io  oTermUng  the  de- 
murrer to  the  said  petition. 

From  the  Ylew  expressed  by  us,  It  Is  un- 
necessary to  consider  the  sevel-al  other  er- 
rors assigned  by  the  defendants. 

This  cause  is  reversed  and  remanded  with 
instructlona  to  dismiss  the  same  with  preju- 
dice. 

PHB  CURIAM.  Ad(^ted  In  wholes 


ElBST  KAT.  BANK  OV  CLIQVSLAND  T. 
COATES.    (No.  682&) 

(Sopruae  Conrt  of  OMahnwta    Dee.  U,  1016. 
Rflhearinr  Dcslfd  Jan.  9,  1817.) 

(ByUabut  by  tA«  Oouri.) 

1.  HoHSSTUD  «=>26,  101— Pkbsoks  Bimrzju) 
TO  Exemption— "NoNEKSiDBNT." 

Nonresident,  as  employed  In  the  statute  of 
this  sUte  (ReT.  liSwa  1910.  I  8344).  ns  to  who 
may  cUim  eK^nptionB,  must  he  construed  to  be 
one  who  has  ceased  to  be  domiciled  in  the  state 
or  who  never  resided  in  the  state,  or  who,  hav- 
in|f  been  dcHoidled  in  the  state,  thereafter  ac- 
Qnired  a  permanent  residence  in  a&otiier  state. 

[Ed.  Not»— For  other  casesL  see  Homestead, 
Cent  Dig,  H  84,  Sl^-SUTDec.  Dig.  ^20. 
181.  * 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nonresident] 

2.  HoifESTXAD  <8=>162(1)  —  ABANDONUEIfT  — 

Irtemt  TO  Rbtubn. 
One  who  has  a  homestead  in  this  state  does 
not  forfeit  hit  right  to  claim  such  homestead  as 
exempt  from  levy  and  sale  for  payment  of  un- 
secured  debts,  by  his  temporary  absence  from 
the  state  with  Intuititm  of  returning  to  the  state 
and  his  homestead. 

[Ed.  Note,— For  other  eases,  see  Hffinestead, 
Cent  Dig.  H  Sl^  818,  319;  Dee.  Dig. 
182(1).]       "  *•  ■ip-' 

8.  FaA.tTDULKin'  Covtxtanou  4=>62C1)— Oon- 

VBYANCB  OF  HOUESTEAD. 
One  who  has  acquired  a  homestead  in  this 
state  can,  while  temporarily  absent  from  the 
stat&  ecmv^^befng  joined  m  such  conveyance 
by  his  wife— his  homestead  to  his  daughter  with- 
out a  valuable  consideration  being  paid  therefor, 
and  such  conveyance  will  vest  in  the  daughter, 
as  a  gift,  the  interest  in  audi  homestead,  free 
from  the  claims  of  his  general  creditors,  and 
such  conveyance  cannot  be  successfully  attack- 
ed as  being  in  fraud  of  creditors. 

IBd.  Note.— For  other  caBea,  see  Fraudulent 
Conveyances,  Cent  Dig.  %i  118,  122-124;  Dec. 
Dig.  ®»52(1).] 

4.  Atxaohuent  <9=>288  —  Dibohakqe  — 
Gaotmns— OwKBBsHiP  of  Pbopkbtt. 
That  the  property  attached  is  not  the  prop- 
erty of  the  defendant  in  attachment  Is  not  a 
ground  for  the  discharge  of  the  attadunent  on 
defendant's  motion. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Cent  Dig.  H  81&-S18.  823,  824;  Dec  Dig.  ^ 
288.1 


S.  Attaohhbitt  <»2ai—  Pnsoirs  LuBia  — 

iRTBBvaimoir. 
Where  property  Is  attached  In  which  de- 
fendant in  attachment  has  no  interest  the 
proper  procedure  to  have  such  attachment  die- 
chai^ed  is  for  the  owner  of  the  property  to  in- 
tervene in  said  attachment  proceeding,  as  pro- 
vided by  section  4701,  Rev.  Iaws  1910. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  %%  1023-1033;   Dee.  Dig.  ®»291.1 

CommlsslmeTs'  Opinion.  Division  No.  1. 
Error  from  District  Goart,  Pawnee  Connty; 
L.  M.  Poe,  Judge. 

Action  by  the  First  National  Bank  tA  Oteve* 
land  against  J.  B.  Ooatei.  Jnd^ent  tor  de- 
fendant, and  plaintiff  Inlngs  error.  Revers- 
ed and  remanded. 

Goodwin  A  Smith,  of  Cleveland,  and  S.  A. 
Horton.  of  Oklahcnna  City,  for  plaintiff  In 
error.  McNelU  ft  McNeiU,  of  Pawnee,  for 
defendant  In  error. 

COLLIER,  C.  This  action  was  commenced 
by  the  plaintiff  In  error,  hereinafter  styled 
the  i^aintlfl,  against  the  defendant  In  error, 
hereinafter  styled  the  defendant,  to  recover 
upon  certain  promissory  notes.  An  order  of 
attachment  was  Issued  In  said  cause,  and 
levied  on  February  24,  1913,  npwi  certain 
lands  In  Pawnee  connty  as  the  property  of 
the  defendant  Proceedings  were  taken  by 
the  plaintiff  to  procure  service  on  the  de- 
fmdant  by  publlcatlott^  and  thereafter  the 
defendant  appeared  and  moved  to  dissolve 
the  attadunent  This  motion  was  beard  hy 
the  court  npon  affldaTits  and  oral  testimony. 
The  oonrt  ordered  a  dissolution  of  the  at- 
tadunent,  to  whldi  plaintiff  eKepted  and  ap- 
peals to  this  court  to  reverse  snch  order.  It 
is  In  evidence  that  tor  some  years  defendant 
and  his  tomlly  had  been  resldlnff  upon  the 
lands  attached  and  occupying  them  as  thdr 
homestead ;  that  some  time  prior  to  the  com- 
mmement  of  this  action  the  defendant  sold 
at  public  anctim  a  part  of  his  personal  prop- 
erty and  shipped  the  rest  of  Ids  chattel^  ex- 
some  household  goods  whldi  were  left 
upon  tile  lands  attached,  to  Iowa,  defrad- 
ant  accompanylns  them ;  that  later  he  went 
from  Iowa,  with  sudi  chattels,  to  Ft  Sas- 
katchewan, Canada,  and  tiiere  rented  a  farm ; 
the  wlto  of  defoidant  remained  upon  the 
lands  attodied  sane  time  after  ber  husband 
left,  and  then  ranted  sndi  lands  for  a  year, 
and  with  the  fiunlly  joined  the  defendant  in 
Canada.  Both  the  defendant  and  his  wito 
testified  that  the  going  to  Canada  and  the 
renting  of  the  lands  attached  was  only  tem- 
porarily, and  that  they  never  Intended  to 
permanently  ronove  from  theixi  homestead, 
but  Intotded  to  retnm  thoetov  and  that  the 
occasion  for  the  defendant  leaving  the  h<»ie- 
stead  and  golnf  to  Canada  vas  the  fact  that 
crop  conditions  in  Pawnee  connty  had  been 
very  poor ;  that  the  defendant  was  heavily 
indebted,  and  that  he  hoped  to  sell  his  sto<± 
to  better  advantage  In  Canada  than  he  conld 
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In  Ofclahonuu  and  hoped  to  be  able  to  earn 
more  money  during  his  absence  than  he 
could  In  Oklahoma.  This  testimony  was  re- 
butted by  plaintiff  by  evidence  of  statements 
made  by  the  defendant  showing  an  Intention 
to  permanently  leare  Oklahoma,  and  to  per- 
manently establish  himself  In  Canada. 

On  February  S,  1913,  before  the  levying  of 
the  attachment  in  this  cause,  the  defendant, 
Joined  by  his  wife,  conveyed  the  lands  in 
controversy  to  Olarrle  Maxlne  Coates,  who 
vras  the  youngest  child  of  the  defendant,  and 
at  the  time  of  such  conveyance  was  four 
years  old;  that  susii  deed  was  not  filed  for 
record  until  after  the  commencement  of  this 
action  and  the  levying  of  said  attodmient 
Some  months  afterwards  an  attempt  was 
made  by  the  defendant  to  have  Olarrle  Mar- 
ine reconvey  this  land  to  him,  the  evidence 
disclosing  that,  upon  the  advice  of  a  barrister 
In  Canada,  Olarrle  Moxlne's  name  was  signed 
to  a  deed  by  an  older  sister.  This  deed  is  so 
palpably  a  nullity  that  It  Is  not  considered 
by  counsel  for  plaintiff,  nor  need  we  con- 
sider It. 

The  first  Important  question  presented  by 
the  record  and  the  briefs  of  plaintiff  and  de- 
fendant In  this  case  is  whether  or  not  the 
defendant  in  going  to  Canada  with  bis  family 
and  renting  a  farm  became  a  nonresident 
within  the  meaning  of  our  hconestead  exemp- 
tion laws.  It  was  admitted  by  plaintiff  that 
defendant  did  not  abandon  his  homestead  by 
going  to  Canada,  if  when  going  to  Canada  he 
did  BO  with  the  intention  of  subsequently 
returning  and  occupying  his  homestead ;  but 
it  is  contended  that  "he  thereby  became  a 
nonreBldent,"  and  Is  precladed  from  assert- 
ing his  homestead  exemption  by  virtue  of  the 
terms  of  section  3344,  Revised  Laws  of  Okla- 
homa 1910. 

The  evidence  being  in  conflict  as  to  whether 
or  not  the  defendant  when  he  went  to  Canada 
Intended  to  permanently  remove  from  this 
state  and  his  homestead,  and  there  being  evi- 
dence tending  to  reasonably  support  the  find- 
ing of  the  court  that  he  did  not  remove  with 
the  lntentt<Hi  of  permanently  removing  from 
the  state  and  aband<Hiliig  Un  homestead. 
wfaltA  finding  Is  necessarily  Included  In  the 
finding  of  the  fsonrt  that  the  atteched  proper- 
ty was  ezonpt,  had  tUle  to  the  land  been 
In  defmdant  at  the  time  of  the  levying  of 
the  attachment,  the  finding  of  the  coart  that 
the  said  property  was  exempt  and  discharg- 
ing the  attadunoit  thereon  wfmld  have  been 
free  from  error,  under  the  vell-establtshed 
holdings  of  this  conrt  that  It  will  not  disturb 
a  finding  when  reastnably  rapportad  by  the 
evidence  notwltluttandlng  the  evidence  was 
In  conflict 

[2]  In  construing  the  law  oC  exemption,  it 
Is  held  that: 

"Oae  who  has  a  domicile  In  this  state  can- 
not be  a  nonresident  while  temporarily  absent 
from  the  state."  Chariton  County  r.  Moberly, 
69  Kfo.  23S. 

"The  exemptiMi  laws  AoaU  be  liberally  ooo- 


stmed."  Hoyt  v.  Pullman,  ifS2  Pae.  886,  L. 
R.  A.  19166.  12Sa 

"A  homestead  cannot  be  abandoned  wltfaont 
a  g<^ng  away  from  It  with  t!be  definite  Inten- 
tion never  to  return."  McCammon  v.  Jenkins 
et  aL,  44  Okl.  612,  145  Poe.  U63. 

"Abandonment  of  a  konuBtead  most  be  estab- 
lished by  the  most  dear,  ccnclusive,  and  unde- 
niable evidence;'*  McCammon  v.  JenUns  et  aL, 
supra. 

See  Shepherd  v.  Casslday.  20  Tex.  20.  70 
Am.  Dec.  372;  Gouhenant  v.  CockreU,  20  Tex. 
96;  Cross  v.  Everts,  28  Tex.  S23;  Mills  v. 
Von  Boskirk,  32  Tex.  360. 

Applying  to  the  evidence  In  this  case  the 
rules  of  law  hereinbefore  cited,  we  are  of  the 
opinion  that  the  defendant  did  not  lose  his 
right  to  claim  his  homestead  exemption  by 
his  temporary  removal  to  Canada  with  in- 
tention of  returning  to  Oklahoma.  So  long 
as  he  remained  d<HnIciled  In  the  state,  the 
defendant  did  not  lose  his  right  to  claim  his 
exemption  by  reason  of  his  temporary  re- 
moval to  aud  sojourn  in  Canada  with  Inten- 
tion of  retorning  to  Oklahoma  and  his  home- 
stead. Band  U)r.  Co.  v.  Atkins  et  al..  116 
Iowa.  242,  89  N.  W.  1104 ;  Minnesota  Stone- 
ware Co.  V.  McCrossen  et  aL,  110  Wis.  316, 
85  N.  W.  1019,  84  Am.  St  Rep.  927;  Farmer 
V.  Hale,  14  Tex.  Civ.  App.  78.  87  S.  W.  164; 
Allen  V.  Campbell,  68  Tex.  Glv.  App.  76,  116 
S.  W.  860;  In  re  PresnaU  (D.  C.)  167  Fed. 
406;  Sanders  et  ox.  t.  Shetan,  66  Tex.  66fi, 
2  S.  W.  804;  SI  Gyc  007. 

[1]  In  oonatroing  the  honeetead  laws  of 
the  Btet^  a  noaresldent^f  Qie  state  rnnet  be 
defined  to  be  one  who  ceasea  to  be  domiciled 
In  the  atete,  or  who  never  was  a  resident  of 
the  stete,  or  who  having  been  domiciled  In 
the  stete,  thereafter  has  acquired  a.  penur 
neat  residence  In  another  ^te. 

[S]  The  property  attested  havliig  beoi 
impressed  as  the  homestead  of  the  defdndantf 
it  remained  the  hom^ead  at  d^endant  dnr* 
Ing  his  temporary  sojourn  In  Gaxiada,  and 
until  he  and  his  wife  conveyed  It  to  Ua 
daughter;  and,  by  having  his  wife  loin  In 
the  conveyance  as  shown  by  the  evidence  he 
was  free  to  dispose  of  his  homestead  in  this 
state,  while  temporarily  In  Canada,  as  he 
wished,  and  his  creditors  cannot  complain 
of  his  action  in  conveying  the  homeBtead  to 
his  daughter,  whatever  the  consideration  fbr 
such  conveyance,  or  whatever  his  motives 
may  have  been  in  conveying  the  same.  Car- 
ter T.  Pickett,  89  Okl.  144,  134  Pac.  440; 
McCammon  v.  Jenkins,  44  Okl.  612,  149  Fac. 
1163;  Kershaw  v.  Wllley,  22  Okl.  677,  98  Pa«. 
908;  J.  I.  Case  T,  M.  Co.  v.  Walton  Trust 
Co.,  39  Okl.  748, 136  Pac  769;  Scott-Baldwin 
Co.  V.  McAdams,  43  Okl.  161,  141  Pac.  770. 

[♦]  The  conveyance  of  the  homestead, 
though  executed  without  a  valuable  consid- 
eration, and  though  Induced  by  an  improper 
motive,  was  a  legal  gift  by  the  defendant 
to  his  four  year  old  daughter,  and  divested 
all  the  right  and  Interest  that  the  said  de- 
fendant had  in  his  said  homestead,  and  con- 
sequently, at  the  time  of  the  levy  nf  the  at- 
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tadHuent,  he  bad  no  bomestead  or  other  In- 
terat  in  tbo  propexty  ftttadied;  Qie  attonpt- 
ed  reconveyance  of  bis  tour  year  old  dangh- 
ter,  acting  Ummgli  ber  minor  sister,  to  tbe 
defradant,  being  absolntety  v<^d.  Tb*  court 
committed  reversible  wror  in  dissolving  the 
attachment  on  tbe  gnrand  that  tbe  property 
attached  was  exempt  That  at  tbe  time  of  the 
trial  tbe  defendant  bad  no  Interest  whatever, 
either  as  a  homestead  or  otherwise,  In  tbe 
property  attached,  did  not  authorize  tlie  dls* 
charge  of  tbe  attacbment. 

[S]  If  tbe  property  attadbed  bel<»ig8  to  an- 
ottier,  the  proper  procedure  to  dlsdiarge  the 
property  from  tbe  attadmient  would  be 
the  intervention  of  tbe  owner  of  said  prop- 
erty—in Ibis  case,  by  tbe  intervention  of  tbe 
four  year  old  ddld  to  whom  tbe  jnoperty  bad 
been  conveyed.  Section  4701,  Bevlsed  Laire 
of  Oklahoma  1910. 

"Any  person  claiming  property  attached  may 
interplead  in  the  cause,  and  issues  made  by  such 
interpleader  shall  be  tried  as  like  Issues  between 
plaintiff  and  defendant.**  HlUer  et  al.  v.  Camp- 
hen  Com.  Oo.,  13  OkL  7S,  74  Pac.  fi07. 

This  case  is  reversed  and  remanded. 

PER  GURIAM.    Adopted  In  whole. 


parte  JOHNSON.   (No.  A^SSL) 

(Czlniinal  Gonrt  of  Appeals  of  Oklahoma.  Jan. 

4,  1917.) 

(Si/Oalut  bjf  the  Court.) 

1.  JUBT  ^3S(2>-^UBT  TaUX—RlOHT  TO. 

The  Bill  of  Highta  of  the  Constitntion  of 
Oklahoma  declares  that:  "The  right  of  trial  by 
Jury  shall  be  and  remain  inviolate,  and  a  jury 
for  tbe  trial  of  civil  and  criminal  cases  in  courts 
of  record,  other  than  county  courts,  shall  con- 
sist of  twelve  men;  but,  in  county  courts  and 
courts  not  of  record,  the  Jury  shall  consist  of 
six  men."  Oonst.  art  2,  I  18.  And  that:  "In 
all  criminal  prosecutions  the  accused  shall  have 
the  right  of  a  speedy  and  puUlc  trial  by  an  im- 
partial jury  of  the  county  in  which  the  crime 
shall  have  been  committed."  Const,  art.  2,  I 
20.  Held,  that  a  person  prosecuted  under  a 
city  ordiusuce  for  an  offense  which  is  also 
made  a  misdemeanor  by  statute,  or  an  ordinance, 
tbs  punishment  for  a  violation  of  which  is  or 
may  be  imprisonmentj  is  entitled  to  a  jury 
trial  in  the  court  of  onginal  lurisdiction,  and  to 
accord  to  the  accused  tbe  right  to  be  tried  by  a 
iury  in  the  coonty  court  on  appeal  after  con- 
viction in  the  municipal  court,  does  not  satisfy 
the  requirements  of  tne  Constitution.  In  such 
cases  a  judgment  of  conviction  in  the  municipal 
Court,  not  based  upon  a  verdict  of  guilty  by  s 
Jury,  is  void. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  287-241 ;  Dee.  Dig.  «s»S6<2).] 

2.  JXTKT  4»2S(1)— RiOHT  TO— MisDKiaJiKOBa 

— "Municipal  Couets*'— "Optenbe." 
Section  1,  c.  147,  Laws  1915,  define  mu- 
nicipal courts  "to  mean  and  include  all  the 
courts  ot  the  state  of  Oklahoma,  organized  and 
existdng  in  the  vsrions  towns  and  cities  thereof 
which  shall  have  and  j^ssess,  under  tbe  laws  of 
the  state,  original  jurisdiction  to  hear  and  de- 
termine offenses  ngainst  the  ordinances  of  mu- 
nicipalities," and  defines  an  "offense"  "to  mean 
the  doing  of  some  act  or  the  bulure  to  perform 
some  duty,  commanded  by  some  municipal  ordi- 


nance, or  1^  law,  for  A«  violation  of  whidi  a 
penalty  or  punishment  is  provided  thereby,"  and 
declares  Buch  proceedings  to  be  "crimitial  in 
their  nature :  and  except  as  otherwise  Q>e> 
dfically  provided,  shall  be  governed  by,  and 
subject  to,  genn^l  laws  relating  to  criminal 
procedure."  Beld,  that  in  resjiect  to  "offenses* 
under  city  ordfnaiices,  the  punishment  for  whldi 
is  or  may  be  imprisonment,  conviction  of  the  ac- 
cused without  n  Jury  trial  would  be  in  contra- 
vration  of  section  7  of  tbe  Bill  of  Rights,  pro- 
vidinK  that  "No  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of 
law,"  because  Tinder  the  constitutionnl  provi- 
sions a  jury  is  an  essential  part  of  every  tribu- 
nal for  the  trial  of  crimtnal  cases,  and  such 
constitutional  provisions  places  the  right  to 
trial  by  Jury  beyond  the  power  of  the  Legisla- 
ture to  abrogate  or  abridge  It,  and  It  is  beyond 
the  power  of  the  Legislature  to  confer  juris- 
diction on  any  tribunsl  to  try  criminal  cases 
without  providing  for  Jury  trials. 

lEii.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  I  152 ;  Dec.  Dig.  «»23a). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Municipal  Courts; 
Offense.] 

8.  J0BT  «=»31(1>— CONSimmOSAL  QUABAH- 

TXBB— Evasion. 
The  constitutional  guaranties  Intended  to 
secure  the  liberty  of  the  dtizen  and  the  right  to 
a  trial  by  Jury  cannot  be  evaded  by  the  nature 
of  the  powers  vested  in  the  munidpali^  nnder 
its  charter,  or  tbe  nature  of  the  Jurisdiction 
conferred  upon  the  municipal  court. 

[EU.  Note.— For  other  cases,  see  Jury,  Cent. 
Diig.  H  204.  214;  Dea  Dig.  «bs)81(1)J 

Applicaticm  by  Tmn  J.  Johnson  tor  writ  of 
habeas  corpus.  Writ  allowed,  and  petitioner 

discharged. 

On  behalf  of  Tom  J.  JohiuKm,  a  duly  veri- 
fied petition  for  writ  of  habeas  corpus  was 
presented  to  the  presiding  Judge  of  this  court 
representing  that  he  Is  illegally  restrained  oC 
Ills  liberty  by  the  officers  of  tbe  dty  of  Okla- 
homa City,  and  Is  now  compelled  to  work 
on  tbe  highways  near  the  dty  of  Edmond  in 
Oklahoma  county  by  some  contract  arrange- 
ment existing  between  tbe  officers  of  the  city 
of  Oklahoma  City  and  tbe  officers  of  the 
coonty  of  Oklahoma. 
It  la  further  averred  In  said  petition: 
'"niat  the  cause  of  said  restraint,  accord- 
ing to  the  best  of  the  knowledge  and  belief  of 
xhti  petitioner  is,  that  the  said  Tom  J.  Johnson, 
petitioner  herein,  was  convicted  of  the  crime  of 
vagrancy  on  the  8th  day  of  July,  1916,  in  the 
municipal  court  of  the  city  of  Oklahoma  Olty, 
Oldahoma,  and  was,  by  said  court  on  said  8th 
day  of  Jiuy,  1916,  fined  in  the  sum  of  ninety- 
nine  dollars  (S99.00>  and  imprisonment  in  the 
city  jail  of  Oklahoma  City  for  a  period  of  nioety 
(90)  days.  Your  petitioner  alleges  and  states 
that  said  restraint  is  illegal  and  void  in  this: 
That  the  municipal  court  of  Oklahoma  City, 
state  of  Oklahmna,  had  no  Jurisdiction  to  fine 

IQor  petitioner  In  tbe  sum  of  ninety-nine  dol- 
ira  and  impriscHi  lilm  fOr  a  period  ot  ninety 
days  in  the  city  jail  of  Oklahoma  City,  Okla- 
homa. That  said  judgment  is  Illegal  and  void 
and  in  violation  of  the  Constitotion  of  the  state 
of  Oklahoma,  tbe  general  laws  of  said  state  and 
the  charter  of  said  city  of  Oklahoma  Cltj. 
Your  petitioner  further  says  that  be  is  illegally 
restrained  of  his  liberty  and  illegally  and  un- 
lawfully compelled  to  work  wttii  convicts  upon 
the  highways  of  Oklahoma  county,  state  of 
Oklahoma,  under  and  by  virtue  of  some  contract 
or  arrangunent  between  the  said  Oklahoma  Ci^ 
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and  the  autlioritieB  of  OUalioma  coanty,  Okla- 
homa, and  that  said  contract  or  arrangement 
whereby  he  is  compelled  to  work  upoo  the  public 
bighwaya  of  Oklahoma  county,  Oklahoma,  ia 
in  violatioD  of  Bectlon  2,  article  23,  of  the  Con- 
stitutioD  of  the  state  of  Oklahoma,  and  is  unlaw- 
ful,  a&c(»mtitutioDal  and  void.  Wherefore  your 
pe^tiooer  vraya  the  honorable  court  to  ^nt  a 
writ  of  habeas  corpus,  and  that  he  be  discharg- 
ed, without  delay,  from  auch  ttnLawfiil  impria- 
onmoit." 

A  writ  of  habeas  corpus  was  Issued,  and 
In  response  thereto  the  officers  to  whom  It 
was  directed  produced  the  petitioner  in  court, 
and  at  the  same  time  filed  their  answer  and 
return  duly  verlfled,  which,  omittlDg  formal 
parts,  is  as  follows: 

"Return  nt  Chief  U  Police  and  Sheriff. 

"Comes  now  W.  B.  Mlchols,j:hief  of  police  of 
Oklahoma  City,  and  Bi.  C.  Binion,  sherllf  of 
Oklahoma  county,  Oklahoma,  and  for  return  of 
the  writ  of  hab^  corpus  issued  herein  on  the 
12th  day  of  July,  A.  D.  1916^  shows  to  the 
court  that  said  Tom  J.  Johnson  is  in  custody  by 
reason  of  the  following  facts:  That  herettrfore, 
to  wit,  on  July  8th,  1916,  a  compkint  was  filed 
in  the  municipal  court  of  the  city  of  Oklahoma 
City  charging  the  said  Tom  J.  Johnson  with 
vagraucy,  aa  is  shown  by  the  copy  of  the  com- 
plaint hereto  attached,  marked  Exhibit  A,  and 
made  a  part  hereof.  That  thereafter  on  the 
8th  day  of  July.  A.  D.  1916,  the  said  Tom  J. 
Johnson  was  duly  arraigned  in  the  municipal 
court  of  the  city  of  Oklahoma  City,  entered  a 
plea  of  not  guilty,  and  after  trial  duly  had  before 
said  court  the  said  Tom  J.  Johnson  was  found 
guilty  ot  being  a  vagrant  as  defined  Ynj  section 
702  of  the  Revised  Ordinance  of  the  city  of 
Oklahoma  City,  and  was  duly  adjudged  to  pay  a 
fine  of  ninety-nme  ($99)  dollars  and  costs  in  said 
case,  and  to  be  confined  in  the  city  jail  of  the  city 
of  Oklahoma  City  for  a  period  of  ninety  (90)  days. 
That  at  the  time  said  judgment  and  sentence 
was  imposed  upon  the  said  Tom  J.  Johnson,  he 
was  notified  of  his  right  of  appeal,  and  that  no 
appeal  from  said  judgment  and  sentence  has 
been  taken,  and  that  thereafter  on  the  8th  day 
of  Jnly,  1916,  the  said  Tom  J.  Johnson  was 
dnly  committed  to  the  city  Jail  of  CHtlahoma 
Ci^  by  Tirtue  of  a  mittimus  duly  issued  and  by 
said  municipal  judge,  a  copy  of  which  is  hereto 
attached,  marked  Sixhibit  B  and  made  a  part 

hereof.    "Oxat  thereafter  on  the    day  of 

July.  1918,  by  virtue  of  an  agreement  existing  be- 
tween the  board  of  coonty  commissioners  and  the 
board  city  eommisrioners  of  the  said  city  of 
Oklahoma  (Sty,  and  aaid  Tom  J.  Johnson  was 
turned  over  to  and  was  received  by  said  board 
of  county  commissioners  for  the  purpose  of 
working  the  said  Tom  J.  Jobamm  upon  uie  pub- 
lic highways  of  Oklahoma  conni^.  That  prior 
to  the  turning  of  the  said  Tom  J.  Johnson  over 
to  the  board  of  coun^  commissioners,  the  said 
Tom  J.  Johnson  had  been  sentenced  to  the  city 
jail  for  the  offense  of  vagrancy  and  had  not 
paid  the  fine  and  costs  assessed  against  him. 
That  said  county  commissioners  bave  not  and 
will  not  i>ay  for  the  services  of  the  said  Tom 
J.  Johnson,  except  the  cost  of  bis  maintenance. 
Wherefore,  respondent  having  duly  answered 
aaid  writ  prsys  that  said  writ  of  habeas  corpus 
.be  denied  and  that  the  said  Tom  J.  Johnson  be 
returned  to  the  custody  of  your  respondents. 
W.  B.  Nichols,  M.  C.  Blnion,  Respondents." 

On  July  IS,  1916,  petitioner  being  present 
in  court  in  person  and  by  bis  counsel  it  was 
agreed  that  the  case  should  be  submitted  to 
the  court  on  the  facta  stated  In  the  petition 
and  the  answer  thereto.  Upon  the  conclu- 
slon  of  the  arguments  and  after  a  ccmsidera- 
tlon  of  flie  same  the  decision  and  opinion  (tf 
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the  court  was  dellvo^d  by  the  presiding 
judge,  holding  that  the  petitioner  Is  unlaw- 
fully restrained  of  bis  liberty  as  averred, 
and  It  was  ordered  that  he  be  discharged 
from  further  custody  and  go  hence  wltbont 
day. 

O.  A.  Cargill  and  Hainer,  Bums  ft  Toney, 
all  ct  Oklahoma  <3Uy,  for  petitioner.  B.  D. 
Shear,  Municipal  Counselor,  Frank  Wtatson, 
and  John  tkabry,  Co.  Atty.,  all  of  Ofclaboma 

City,  for  respondents. 

DO£LB.  P.  J.  (after  stating  the  facts  as 
above).  From  the  petition  upon  which  tbe 
writ  Issued  and  the  answer  thereto,  it  ap- 
pears that  tbe  petitioner  was  CMivlcted  in 
the  nuiniclpal  court  of  Oklahoma  City  on  a 
f:harge  of  vagrancy  aa  defined  by  the  dty 
ordinance,  and  was  sentenced  to  imprison- 
ment for  90  days  and  to  pay  a  fine  of  $99, 
and  failing  to  pay  said  fine  that  he  be  fur- 
ther Imprisoned  until  the  same  Is  satisfied. 
That  he  was  then  transferred  to  the  custody 
of  the  overseer  of  the  Oklahoma  county  con- 
vict road  gang,  who  put  him  at  hard  labor 
on  the  public  roads  of  the  county. 

Counsel  for  the  petitioner  contend  that  his 
conviction  was  Illegal  and  void  in  that  the 
municipal  court  was  without  jurisdlcUon  to 
render  a  judgment  imposing  a  jail  sentence 
and  fine,  because  he  was  denied  his  constitu- 
tional right  to  a  jury  trial. 

The  argument  of  counsel  for  respoudrat  Is 
that  tbe  general  authority  glv^  under  cer- 
tain sections  of  the  charter  of  Oklahoma 
City  to  pass  all  necessary  ordinances  is  suf- 
ficient, although  there  is  no  specific  grant  of 
authority  in  the  charter  giving  tbe  municipal 
authority  the  power  to  impose  a  fine  or  an 
Imprisonment  for  a  violation  of  any  ordi- 
nance; that  in  addition  to  tbe  general  grant 
of  iK>wers  in  the  dty  charter,  all  specific 
grants  of  authority  given  to  a  dty  conndl 
of  a  dty  of  the  first  class  under  the  Consti- 
tution and  laws  of  the  state  in  force  at  the 
time  of  the  adoption  of  the  charter  would  by 
reference  and  by  adoption  under  those  sec- 
tions of  the  charter  be  conferred  upon  tbe 
board  of  commissioners  of  the  dty  of  Okla- 
homa Oty,  indudlng  among  others  section 
601,  Rev.  Laws,  which  is  the  tmly  section  in 
the  statute  that  spedflcally  grants  power  to 
a  dty  to  impose  a  fine  not  to  exceed  flOO  and 
Imprisonment  not  to  exceed  three  -  months 
or  both  such  fine  and  Imprisonment  for  a  vio- 
lation of  an  ordinance.  That  compeHIng  a 
dty  prisoner  to  work  on  the  county  roads 
Is  no  part  of  tbe  judgment  and  sentence  pro- 
nounced upon  him  by  the  municipal  court; 
as  this  authority  depends  upon  the  agreement 
between  tbe  board  of  dty  commlsslouers 
and  the  board  of  county  commissioners, 
which  agreement  is  not  within  the  inhibi- 
tion of  tbe  C<HistitutIon  providing  that: 
"The  contracting  of  convict  labor  Is  ber^y 
prohibited."  Const,  art  23.  S  2.  And  it  is 
ai^ed  that  tbe  statute  providing  for 
peala  from  Judgmoita  at  conTiaUon  in  aw 
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nldpal  courts  to  eountj  ooarts  BnfBclently 
recognlKa  and  satlsflefl  tbe  oonstLtutlonal 
right  to  a  trial  by  jury.  The  same  being 
section  2,  c  U7»  Laws  1016,  enUtled"An  act 
to  regulate  afv^ils  from  judgments  of  munic- 
iinl  courts  prescribing  the  procedure  thereof, 
and  repealing  all  laws  In  cooflict  herewith." 

nils  presents  the  lurlndpal  anestLcm  for 
decision  In  the  case. 

The  pertinent  sections  of-sald  act  are  as 
follows: 

"Section  1.  Definitions.  The  term  'mnnicapal 
courts*  as  herein  osed  is  hereby  defined  to  mean 
and  include  all  the  courts  of  the  state  of  Oklii- 
homa,  organi2ed  aud  ezistins'  in  the  various 
towns  and  cities  thereof  which  shall  have  and 
possess,  under  the  laws  of  the  state,  original 
jorisdictioa  to  hear  and  determine  offenses 
against  the  oxdinaacea  of  nmnicipelitiea,  and  an 
*^ense'  is  hereby  defined  to  mean  the  doing 
of  some  act,  or  the  failure  to  perform  some  duty, 
commanded  by  some  municipal  ordinance  or  by 
law^  and  for  tbe  violation  of  which  a  penalty  or 
sumelunent  is  provided  thereby.  Sucn  proceed- 
mgs  are  her^y  declared  to  be  criminal  m  their 
nature;  and  except  as  othu-wise  specifically 
provided,  shall  be  governed  by,  and  subject  to, 
general  laws  relating  to  criminal  i»^>cedure. 

"Sec  2.  In  all  cases  before  a  municipal  court, 
except  a  jadgment  rendered  on  confession,  an 
appeal  may  be  taken  by  the  defendant  to  the 
county  court,  and  to  such  court  only,  where  the 
trial  thereof  shall  be  had  de  novo  on  questions 
of  both  law  and  fact. 

"Sec.  8.  No  such  appeal  shall  be  allowed,  how- 
ever, unless  tbe  defendant  shall,  within  ten  days 
after  the  rendition  of  such  judgment,  enter  into 
a  recognisance  pivable  to  said  muntdpallty,  to 
be  M>proved  as  to  amount,  form,  and  suredes, 
by  the  trial  judge,  in  the  penal  smn  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred 
dollars,  and  in  no  case  less  than  double  the 
amount  of  the  fine  and  cost." 

"Sec.  8.  In  the  trial  at  said  cause  In  the  coun- 
ty court  it  shall  be  the  duty  of  the  court  to  try 
toe  case  In  tbe  same  manner  that  it  shoiUd  have 
been  tried  before  the  municipal  court,  except 
that  upon  demand  of  either  party  a  jury  shall 
be  called  to  try  the  issues  jdned  in  said  cause." 

[1,1]  ISke  erastitntlonal  provisions  secur- 
ing the  r^t  at  trial  by  jury  are  the  foUow- 
Ing  dedaratloas  ot  tbe  BlU  of  Rights: 

"Sec.  19.  The  right  of  trial  by  jurr  shall  be 
and  remain  inviolate,  and  a  jury  for  the  trial  of 
dvil  and  criminal  cases  in  courts  of  record,  otb< 
er  than  county  courts,  shall  consist  of  twelve 
men;  but,  in  county  courts  and  courts  not  of 
record,  a  jury  shall  consist  of  six  men. 

"Sec  20.  In  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  a  speedy  and  pub- 
lic trial  by  an  imnartial  jury  of  ths  county  In 
whidi  die  crime  shall  have  been  committed.'' 

The  right  of  "trial  by  jury"  secured  by 
the  flrat  clause  In  section  19  of  the  Bill  of 
Rights  Includes  the  elements  of  trial  by  jury 
as  they  were  known  and  understood  by  the 
framers  of  the  Constitution  and  the  people 
when  they  adopted  it.  By  both  provisions 
the  right  of  trial  by  jury  is  preserved  In  all 
cases  with  such  modifications  as  are  sped- 
fled,  as  it  existed  at  the  time  of  the  adop- 
tion at  the  Constltntlon.  And  both  secure 
the  rl^  of  one  a  cased  of  crime  to  demand 
a  trial  by  jury,  without  regard  to  the  name 
or  grade  of  the  oflFense  charged  against  him. 
Ordinarily  the  right  of  trial  by  jury  will  be 
prraumed  In  aU  cases  where  it  existed  at  the 
time  of  the  adQptSon      the  Constitution. 


Tbe  Cramers  of  our  Gonstltutl<m  In  whldi 
this  right  Is  so  selulously  guarded  well  biew 
that  a  trial  by  jury  afforded  Oie  best  i^rotec- 
tion  for  Innocence,  and  the  surest  mode  «f 
punishing  gnllt  yet  dlscorered  among  men. 
They  knew  very  well  that  no  pecqple  could  be 
free  under  a  government  which  had  the  pow- 
er to  punish  without  restraint.  Hamilton 
expressed  In  the  Federalist  the  universal 
sentlmait  of  bis  time,  when  he  said  that: 

"The  arbitrary  power  of  conviction  and  pun- 
ishment for  pretended  offenses  had  been  the 
great  engine  of  despotism  in  aU  ages  and  all 
countries." 

Tbe  decIaxationB  of  the  Bill  of  Rights  se- 
curing the  right  of  trial  by  jury  are  prohibi- 
tions operating  upon  the  legislative  as  well 
as  positive  commands  to  the  judicial  d^art' 
ment,  and  the  doctrine  is  elementary  that 
while  the  Legislature  may  extend  this  right. 
It  is  beyond  the  power  of  the  Legislature  to 
abridge,  impair,  or  materially  change  the 
right  in  any  of  Its  essential  features.  Arti- 
cle 6  of  the  Amendments  to  the  federal  Con- 
stitution Is  almost  identical  In  Its  terms  with 
section  20  of  our  Bill  of  Rights. 

The  principles  which  underlie  the  question 
here  presented  have  received  careful  consid- 
eration In  several  cases  before  the  Supreme 
Ciourt  of  the  United  States.  The  following 
cases  define  the  right  as  it  existed  when  our 
Constitution  was  adc^ted:  Reynolds  v.  Unit- 
ed States,  98  U.  S.  14S,  25  L.  Ed.  244 ;  Cal- 
lan  V.  Wilson,  127  U.  S.  540,  8  Sup.  Ot  1301, 
32  L.  Ed.  223 ;  American  Pub.  Co.  v.  Fisher, 
166  U.  S.  467,  17  Sop.  CL  618,  41  L.  Ed.  1079 ; 
Thompson  v.  Utah,  170  U.  S.  843,  18  Sup.  Gt 
620,  42  L.  Ed.  1061 ;  Capital  Traction  Co.  v. 
Hof,  174  U.  S.  5.  19  Sup.  Gt.  580.  43  L.  Ed. 
873 ;  Black  v.  Jacksou,  177  U.  S.  349,  20  Sup. 
Ct  648,  44  L.  Ed.  801;  Rassmusseu  v.  United 
States,  197  U.  8.  (0.6,  2S  Sup.  Ct  B14.  49  L. 
Ed.  862. 

In  tbe  case  of  Callan  v.  Wilson,  supra,  the 
Supreme  Court  of  the  United  States,  passing 
upon  the  precise  question  raised  bere,  held 

that: 

"To  accord  to  the  accused  a  right  to  be  tried 
by  a  jury,  in  an  appellate  court,  after  be  has 
been  once  fully  tried,  otherwise  than  by  a  jury, 
in  the  court  of  original  jurisdiction,  and  sen- 
tenced to  pay  a  fine  or  be  imifflsoned,  •  *  • 
does  not  satufy  the  requirements  itf  the  Coasti^ 
totlon." 

In  that  case  It  appears  that  by  an  Informa- 
tion filed  by  the  United  States  in  the  police 
court  in  tbe  district  of  Columbia,  the  petition- 
er Callan  with  others  was  charged  with  the 
crime  of  conspiracy,  and  having  been  found 
guilty  by  the  court,  he  was  sentenced  to  pay 
a  fine  of  $25,  and  upon  default  in  its  payment 
to  suffer  Imprisonment  in  jail  for  the  period 
of  30  days. 

Mr.  Justice  Harlan,  delivering  the  opinion 
of  the  court  In  part,  said: 

**The  third  article  of  the  Constitution  pr(^■ 
vides  that  'the  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury  and  such 
trial  shall  be  held  in  the  state  where  the  said 
crime  shall  have  been  committed;  but  when  not 
committed  within  any  state,  the  trial  shall  be 
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at  inch  plac«  or  places  aa  the  Congreu  may  bj 
law  have  directed.'  The  Fifth  Amendment  pro- 
▼idea  that  no  person  ihalt  *be  deprived  of  life, 
liberty,  or  property,  withoat  due  process  of 
law.'  By  the  Sixth  Amendment  it  is  declared 
that  In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  rieht  to  a  speedy  and  public 
trial,  bj  an  impartial  jury  of  tbe  state  and  di»> 
trict  wnerein  the  crime  shall  hare  been  oommit- 
ted,  wbidi  district  shall  have  been  prerlously 
ascertained  by  law,  and  to  b«  informed  of  th« 
nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him;  to 
have  compulsory  process  for  obtaining  witness- 
es in  his  favor,  and  to  have  the  asnstance  of 
counsel  for  his  defense.'  like  contention  of  tbe 
appellant  is,  that  the  offense  with  which  he  la 
charged  is  a  'crime'  within  the  meaning  of  the 
third  article  of  the  Constitutloa,  and  that  he  was 
-entitled  to  be  tried  by  a  jury ;  that  his  trial  by 
tbe  police  court,  wiuiout  a  Juty,  was  not  'due 
process  of  law*  within  the  meaning  of  the  E^fth 
Amendment:  and  that,  in  any  event,  the  pros- 
ecution against  him  was  a  'criminal  prospcu- 
tion,'  in  which  he  was  entitled,  by  the  Sixth 
Amendment,  to  a  speedy  and  public  trial  by  an 
impartial  jury.  *  *  *  It  would  be  a  narrow 
oonstruction  of  th«  Oonstitntion  to  hold  that  no 

{irwecution  far  a  misdemeanoT  is  a  pTosecntUm 
or  a  'crima'  within  the  meaning  <n  the  third 
article,  or  a  'criminal  prosecution'  witUn  the 
meaning  of  the  Sixth  Ainendment.  And  we  do 
not  think  Uiat  the  amendment  was  intended  to 
•npplant  that  part  of  the  third  article  which 
relates  to  trial  oy  jury.  There  fs  no  necessary 
conflict  between  them.  Mr.  Justice  Story  says 
that  the  amendment,  in  declaring  that  the  ac- 
cnsed  shall  enjoy  the  right  to  a  speedy  and  pub- 
lic trial  by  an  Impartial  jury  of  the  state  or 
district  wherein  the  crime  shall  have  been  com- 
mitted (which  district  shall  be  previously  as- 
certained by  law),  and  to  be  informed  of  the  na- 
ture and  cause  of  the  accusation,  and  to  be  con- 
fronted  with  the  witnesses  against  him.  does 
"but  follow  out  the  established  course  of  the 
■common  law  In  an  trials  for  crimes.*  Story, 
Const,  par.  1791.  And  as  the  gnaraatee  of  a 
trial  by  jury,  in  the  third  article.  Implied  a  trial 
In  the  mode  and  according  to  the  settled  rules 
of  the  comnum  law,  the  enumeration,  in  the 
^th  Amendment,  of  tbe  rights  of  tiie  aceoaed 
In  criminal  proaecatlons,  is  to  be  taken  as  a 
declaration  or  what  those  roles 'were,  and  is  to 
be  referred  to  the  anxiety  of  the  people  of  the 
states  to  have  in  the  supreme  law  of  the  land, 
and  BO  far  as  the  agouaea-of  tiie  general  gov^ 
emment  were  concerned,  a  foil  and  distinct  ree- 
ognition  of  those  rules,  as  invtdring  the  funda- 
mental rights  of  life,  liberty,  and  property. 
This  recognition  was  demanded  and  secured  for 
the  bene8t  of  all  the  people  of  the  United  States, 
as  well  those  permanently  or  temporarily  resid- 
ing in  the  IMabict  <^  Columbia,  as  thoae  residing 
or  being  in  the  several  states.  There  is  noth- 
ing in  the  history  of  the  Constitution  or  of  the 
original  amendments  to  justify  the  assertion 
that  the  people  of  tbis  district  may  be  lawfully 
deprived  of  the  benefit  of  any  of  the  constitu- 
tional iruaraDtees  of  life,  liberty,  and  property— 
especially  of  the  privil^e  of  trial  by  jury  in 
criminal  cases." 

In  answering  tbe  argument  that  tbe  provl- 
stona  of  the  act  of  Congress  wblch  gave  a 
party  convicted  In  tbe  police  court  a  right  of 
appeal  and  the  right  of  trial  by  jury  In  a 
lilgber  court,  the  learned  Justice  said: 

"These  provisions,  undoubtedly,  secure  the 
right  of  appeal  from  the  police  court  to  the  Su-. 

{►reme  Court  of  the  district,  and  a  trial  by  jury 
n  the  latter  court  Bat  the  &ct  remains  that 
the  accused  may,  under  the  statute,  be  tried  in 
the  court  of  original  Jurisdiction,  upon  the  issue 
«f  guilt  or  innocence;  and  by  its  judgment,  un- 
less he  pves  security  for  his  appearance  in  an- 
other oowt,  he  may  be  deprived  of  hia  libaity. 
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The  police  court  is  not,  in  such  cases,  an  ex- 
amining court  merely,  trnt  a  trial  court.  In  tbe 
fullest  sense  of  those  words.** 

And  after  reviewing  the  anthoritlea  upon 
this  mbject,  tbe  learned  Justice  concludes; 

"We  cannot  assent  to  that  Interpretation  of 
the  Constitution.  Except  in  that  dass  or  grade 
of  offenses  called  petty  offenses,  which,  accord- 
ing to  the  common  law,  may  be  proceeded  against 
sommarily  In  any  trfbunal  legally  constituted 
for  that  purpose,  the  guarantee  of  an  impartial 
jury  to  the  accused  in  a  criminal  imisecation, 
conducted  either  in  the  name,  or  oy  or  under 
the  authority  the  United  States,  secures  to 
him  the  right  to  enjoy  that  mode  of  trial  from 
the  first  moment,  and  In  whatever  court,  he  is 
put  on  trial  for  the  offense  charged.  In  sudi 
cases  a  judgment  of  conviction,  not  based  upon 
a  verdict  of  guilty  by  a  jury,  la  void.** 

In  the  case  of  Bettge  t.  Territory,  17  OkL 
66,  87  Pac.  897,  by  the  unanimous  dedslMk 
of  tbe  Supreme  Court  of  Oklaboma  Territory, 
it  was  held  that: 

"Under  the  provisicma  of  the  fedval  Consti- 
tution, the  guarantee  of  an  impartial  Juiy  in 
a  criminal  prosecution,  secures  to  the  accused 
the  right  of  a  Jury  trial  from  the  first  moment, 
and  in  whatsrcr  court  he  is  put  on  trial  for  the 
same  offense  charged.'* 

And  see  Miller  et  aL  t.  State,  8  OU.  Cr. 
467,  lOe  Pac.  810. 

In  the  case  of  Miller  t.  Commonwealth, 
88  Ta.  618,  14  S.  B.  161,  342,  979,  16  L.  B.  A. 
441.  tbe  Tlr^nla  Stvreme  Cburt  of  Appeals 
held: 

"A  jury  trial  In  the  first  Instance  is  guaran- 
teed by  a  constitutional  provision  for  6-isI  by 
Jury  and  the  right  to  a  Jury  trial  on  appeal  wifl 
not  satisfy  waca  constitutional  provision  where 
a  Jury  is  not  allowed  on  the  original  trial." 

To  the  same  ^ect  is  l^ylor  t.  Beynoldl. 
82  CaL  673.  28  Pac.  688. 

By  the  provisions  of  tbe  statute  above 
quoted  the  ri^t  of  appeal  is  made  to  de- 
pend upon  tbe  recognizance.  If  this  is  not 
entered  into  by  the  prisoner  with  ajq^roved 
sureties,  which  he  may  or  may  not  be  able 
to  procure,  then  tbe  party  pxosecoted  has  no 
appeal  and  is  dmled  bis  dtfit  to  m  trial  1^ 
Jury. 

It  Is  a  matter  of  ocanrntni  knowledge  that 
in  many  cases  before  tbe  police  court  the 
prisoner  by  reason  of  his  poverty  is  unable 
to  give  a  good  and  sufficient  bond,  and  to  de- 
ny tbe  right  of  trial  by  jury  in  the  court 
having  original  Jurladlctlwi  of  the  cause 
would  be  In  many  instances  an  absolute  de- 
nial of  Mie  of  the  most  sacred  rights  Inher- 
ent In  tbe  [>eople;  and  In  effect  would  be  a 
denial  of  the  equal  protection  of  tbe  law. 

It  has  been  well  said  that  under  our  Coa- 
stitutltxi  "there  is  none  so  great  or  powerful 
as  to  be  exempt  from  tbe  Just  penaltiea  of 
the  law,  and  none  so  poor  and  bumble  or  so 
low  as  to  be  unworthy  of  Its  protection," 
and  we  should  not  forget  that  tbe  worst  as 
well  as  the  best  of  men  Is  entitled  to  the  pro- 
tection of  the  Constitution,  and  that  a  strain- 
ed Interpretation  of  tbe  law  whidi  deprives 
a  bad  man  of  his  right  of  personal  liberty  to- 
day may  to-morrow  deprive  a  good  man  of 
bis  eQually-'and  In  tbe  eyea  of  some  petvlA 
perhaps  mwe— «acr«d  rigbti  to  propertr* 
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It  will  be  observed  that  section  1  of  tbe 
act  already  quoted  defines  a  violation  of  an 
ordinance  for  which  a  penalty  or  punish- 
ment Is  prescribed  as  an  "dlense,"  and  that 
proceedings  for  such  violations  are  declared 
to  be  criminal  In  their  nature,  "to  be  gov- 
erned by,  and  subject  to,  general  laws  relat- 
ing to  criminal  procedure."  It  follows  from 
the  view  we  take  that  In  respect  to  "offens- 
es" under  city  ordinances  the  punishment  for 
which  Is  or  may  be  Imprisonment,  conviction 
of  the  accused  would  be  in  contravuition  of 
section  7  of  the  Bill  of  Rights,  providing 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of 
law,"  because  under  the  constitutional  pro- 
visions a  jury  is  an  essential  part  of  every 
tribunal  for  the  trial  of  criminal  cases. 
Both  provisions  are  Intended  to  place  the 
right  beyond  tbe  power  of  the  Legislature  to 
flbrt^te  or  abridge  it,  therefore  It  is  beyond 
the  power  of  the  Legislature  to  confer  Juris- 
diction on  any  tribunal  to  try  criminal  caa- 
es  vrlthout  providing  for  Jury  trials. 

The  ordinance  In  questltm  defines  the  of- 
fense of  vagrancy  In  the  identical  language 
of  tbe  Penal  Code.  Sectlcw  2C15,  Rev.  Laws. 
The  maximum  punlshoieQt  prescribed  by  the 
CHTdinance  is  90  days'  Imprisonment,  and  a 
fine  of  flOO;  that  prescribed  by  the  statute 
is  30  days'-  Imprisonment,  and  a  fine  of  $100. 
It  would  be  an  Insult  to  the  commonest  un- 
derstanding to  say  that  by  virtue  of  tbe  pow- 
ers conferred  on  municipal  courts  the  ao> 
cased  could  be  submitted  to  the  greater  pun- 
ishment for  tbe  same  act  without  a  trial  by 
Jury,  because  the  prosecntiao  waa  instituted 
iu  the  munidpal  court 

If  we  needed  evidence  of  tbe  value  at  the 
rl|^  of  trial  by  Jury,  we  would  find  abun- 
dance of  it  in  the  record  before  us.  A  dU- 
aea  ia  arrested  without  warrant,  is  brou^t 
before  the  municipal  court,  is  summarily 
convicted  on  hearsay  testimony,  and  la  giv- 
en the  maximum  sentence,  which  in  effect 
amouotB  to  6  months*  penal  servitude.  He 
is  pow,  and'by  reason  hia  poverty  be  la 
nnablfl  to  give  an  appeal  bond :  on.  the  mlb- 
tlinus  be  is  then  by  virtue  of  a  contract  be- 
tween tbe  city  and  the  county  placed  in  tbe 
custody  of  the  overseer  of  tbe  county  chain 
gang  to  serve  out  the  amtrace  imposed. 
Tbe  punishment  impoMd  in  tts  nature  and 
character  is  tbe  same  as  that  Imposed  for 
crimes  against  the  state.  It  cannot  be  tliat 
Hidi  pgnlshmemt  can  be  Impowd  in  Okla- 
homa by  the  Ipse  dixit  of  a  police  Judge. 
If  the  sentence  can  be  for  6  months.  It  may 
be  fM  12  months  if  tbe  Legislature  should 
permit  it.  Truly  it  is  said  that  "summary 
Judgment  is  but  Judicial  despotism."  The 
state  and  the  public  have  an  interest  in  the 
preservation  of  the  liberties  of  the  people 
and  will  not  allow  the  dtlzen  to  be  deprived 
of  his  liberty  without  due  process  of  law. 

Process  which  tries  a  man  without  for- 


mality for  sane  petty  munidpal  offense  and 
punishes  him  In  the  same  manner  as.  and 
along  with,  criminals  violating  the  laws  of 
the  state,  with  no  right  to  a  Jury  trial*  is 
not  due  process  of  law.  The  conduslon  nec- 
essarily follows  that  the  constitutional  pro- 
visions guaranteeing  to  the  accused  the  right 
of  trial  by  Jury  secures  the  right  of  such  a 
trial  In  the  court  having  original  Jurisdic- 
tion. In  so  far  as  the  opinions  In  the  case 
of  In  re  Simmons,  4  Okl.  Or.  667,  112  Pac. 
951,  6  Okl.  Or.  399,  IIG  Pac.  380,  and  Meloy 
V.  City  of  Woodward,  7  OW.  Or.  16, 120  Pac. 
1119,  confilct  with  this'  opinion,  they  are 
overruled. 

[3]  The  right  of  a  trial  by  Jury  Is  only  one 
among  the  several  rights  enumerated  In  the 
BUI  of  Klgbts.  They  are  all  neqpssary  to  a 
complete  enjoyment  of  that  personal  liberty 
which  is  our  birthright,  and  which  it  la  the 
duty,  not  only  of  the  courts,  but  of  every 
citizen  to  Jealously  guard.  They  are  all  de- 
signed ta  safeguard  tbe  accused  In  all  crim- 
inal prosecutions,  so  that  no  person  may  "be 
deprived  of  his  liberty  except  by  the  law  of 
the  land,  or  the  Judgment  of  his  peers." 

For  the  reasons  stated  we  are  of  the  opln- 
lon  that  tbe  right  to  a  trial  by  Jury  cannot 
be  evaded  by  the  nature  of  the  powers  vest- 
ed In  the  munidpal  corporation,  or  the  na^ 
ture  of  the  Jurisdiction  conferred  upon  mu- 
nidpal courts.  It  fdknra  that  the  proceed- 
ings had  upon  the  trial  and  conviction  of 
tbe  petitioner  were  illegal  and  void,  and  aaid 
court  was  without  Jurisdiction  to  render  the 
Judgmmt  and  autence. 

The  petitioner  must  therefore  be  discharg- 
ed from  custody. 

A&MSTBONO  and  BBSTT,  JJ^  concurred. 


Bx  parte  BUBI4DBON.   (No.  A-2T88L) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 

6.  1917.) 

{ai/Uabut  hy  BUtoriaX  Staff.) 
HABUS    00BFT7fl  «S>29— TBIAL— SeNTSNC1>— 

Validity. 

Where  aohised  <m  a  charge  of  vagrancy  was 
BBntenccd  by  a  munidpal  judge  to  fine  and  Im- 
prisonment, though  iio  evidence  wss  introduced 
in  support  of  the  charge,  and  before  the  time 
for  appeal  bad  elapsed  waa  taken  to  a  road 
gang  and  compelled  to  work  oa  the  public  high- 
way, he  is  unlawfully  imprisoned  and  entltud 
to  discharge; 

[Bd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  24 ;  Deo.  Dig.  «s92».l 

Petition  by  Bert  Burieacoi  fbr  a  writ  of 
habeas  corpus  to  secure  his  release  from  im- 
prisonment by  the  Chief  of  PoUce  of  Okla- 
homa City  and  the  Sheriff  of  Oklahoma  Coun- 
ty.  Writ  issued,  and  petitioner  discharged. 


4ts»For  otbcr  cam  m  lama  topic  ud  KBT-NtlllBBK  In  all  K«T-Number*d  Dlg^BtB  and  IndeKW 


Digitized  by 


Google 


1102 


161  PAOIFIO  BEPORTSB 


(OkL 


J.  T.  Michael,  of  Oklahoma  City,  for  pe- 
titioner. B.  D.  Shear,  A.  T.  Boys,  and  Frank 
Watson,  all  of  Oklahoma  City,  for  respondent. 

PER  CURIAM.  This  U  a  habeas  corpus 
proceeding  Instituted  in  this  court  by  Bert 
Barleson.  who  alleges  that  he  Is  restrained 
of  his  liberty  by  the  chief  of  police  of  Okla- 
homa City  and  the  sherifT  of  Oklahoma 
county,  under  the  following  state  of  focts: 
That  on  the  10th  day  of  July,  1910,  he  was 
arrested  on  a  charge  of  vagrancy  and  brouKht 
before  the  municipal  Judge  of  said  dty  and 
a  pretended  trial  ms  had,  wherein  nd  evi- 
dence was  Introduced  tending  to  prove  that 
said  petitioner  was  Kollt?  as  charged,  and  he 
"was  Illegally  sentenced  to  pay  a  fine  of  ^ 
and  fl  costs  and  serve  90  days  In  the  dty 
ion;  that  thereafter  on  the  IStb  day  of  July, 
1916,  and  before  the  time  had  elapsed  within 
which  said  petitioner  could  take  an  appeal 
be  was  transferred  to  the  coun^  Jail  and 
Immediately  taken  to  a  road  gang  and  placed 
In  dialns  and  compelled  to  work  upon  the 
pnbUc  highways  In  Oklahoma  county." 

In  response  to  the  writ  Issued  the  officers 
to  whom  It  was  directed  produced  the  peti- 
tioner In  court  on  July  16tb«  and  the  same 
time  filed  their  answer  and  return.  Upon 
the  hearing,  the  opinion  ot  the  court  was  de< 
llvered  by  the  presiding  Judge,  boldlns  tiiat 
petitioner  Is  unlawfully  restrained  of  his 
liberty  as  averred,  and  it  was  ordered  that 
he  be  discharged. 

The  facts  and  issues  In  the  case  are  sub- 
stantially the  same  as  in''the  case  of  la  re 
Tom  J.  Johnson,  161  Pac.  1097,  c^ttnlon  filed 
December  30,  1916.  ror  the  reastms  given 
In  the  oplnlw  In  that  case  It  was  held  that 
the  pt^tioner  was  entitled  to  his  dlsdiarge. 


Bz  parte  KINO.    (No.  A-28g2JI 

(Orimlnat  Court  of  Appeals  (tf  Oklahoma.  Jan. 

10,  1917J 

Application  by  Joe  King  for  writ  ot  habeas 
corpus.  Writ  auowed.  and  petitioner  dlsdiai^ed. 

C.  H.  Rath,  of  Oklahoma  City,  for  petitioner. 
B.  D.  Shear,  Municipal  Counselor,  and  ESrank 
WotsoD,  both  of  Oklaboma  City,  for  respondent, 

PFR  CURIAM.  O^Is  is  an  application  for 
writ  of  habeas  corpus  b;  Joe  King  who  alleges 
£faat  he  is  iUegaU;  restrained  of  hla  liberty  by 
the  officers  of  the  city  of  Oklahoma  Gits  and  is 
now  compelled  to  work  on  the  highways  near 
the  city  of  Luther  In  Oklahoma  county  under 
some  contract  arraignment  existing  between  the 
officers  of  Oklahoma  City  and  the  officers  of 
Oklahoma  county,  by  virtue  of  a  commitment 
Issued  on  a  Judmient  and  sratenee  of  the  mu- 
nicipal court  of  Oklahoma  C^ty.  wherein  be  was 
sentenced  to  pay  a  fine  of  f2G  and  costs  and 
serve  a  sentence  of  ten  days  in  the  city  jail. 
On  the  18th  day  of  December,  1916,  the  writ 
issued,  returnable  the  next  day,  at  which  time 
on  the  hearing  of  the  case  before  tiie  court  and 
upon  the  authori^  of  In  re  Johnson,  12  Okl.  Cr. 
— ,  161  Pac.  1097,  the  writ  was  allowed,  and  the 
petitioner  was  disdiarged  from  custody. 


Ex  parte  SPENCBB.   (No.  A-2822.) 

(OrindBal  Oourt  of  Appeals  of  Oklahoma. 
Jan.  U,  1917.) 

(SyUabtu  by  Bditorigt  Stag.) 

Habeas  Oobfos  ^2&— nHUWnn.  Impkis- 
omaHT. 

Where  petitioner  was  arrested  and  sentenc- 
ed  to  Imprisonment  by  the  judge  of  a  munici- 
pal court  without  jury  trial  and  notwitbstand- 
UUE  a  total  lack  of  evidence,  and  was  denied 
admission  to  ball,  though  offadng  sufficient 
sureties,  petitioner  was  entitied  to  discharge 
from  imprisonment,  being  unlawfully  restrained 
of  bis  liberty. 

[Bd.  Note.— For  other  cases,  see  Habeas 
Corpus.  Cent.  Dig.  {  24;  Dec;  IMg.  ^29.] 

In  the  matter  of  the  appUcatlcm  of  Charles 
Spencer  for  a  writ  of  habeas  corpus.  Writ 
issued,  and  applicant  dlsdiarged. 

J.  T.  Michael,  of  Oklahoma  C9ty,  for  peti- 
tioner. B.  D.  Shear  and  A.  T.  Boys,  munici- 
pal counselors,  and  Frank  Watson,  all  of 
Oklabooia  C!it7,  for  respondfint. 


PER  CURIAM.  The  petition  In  this  case 
omitting  title,  verification,  and  exhibits  there- 
to attached  Is  as  foUows: 

"Your  petitioner,  Gbailes  Bpeneer,  respect- 
fully shows  to  this  court: 

"First.  That,  he  is  illegally  restrained  of  his ' 
liberty  by  the  chief  of  police,  W.  B.  Nichols, 
of  the  dty  of  Oklahoma  CSb,  and  unlawfully 
confined  in  the  dtr  Jail  of  sou  Oklahoma  dty. 
Okl. 

"Second.  Tour  petitioner  further  represents 
that  he  was  arrested  without  a  complaint  hav- 
ing been  first  procured  as  is  provided  by  law, 
and  that  after  said  arrest  a  purported  complaint 
was  signed,  but  never  sworn  to;  therefore 
yonr  petitioner  has  been  arrested  without  due 
process  of  law,  confined  by  order  of  the  court 

"Third.  That  upon  a  pretwded  hearing  oi 
said  eaose  on  the  7th  day  of  Aoiust,  1916^  be- 
fore the  municipal  court  of  said  Oklahoma  City 
upon  the  charge  of  transporting,  there  was  no 
evidence  introduced  tending  in  any  manner  to 
show  tiiat  said  defendant  ms  goil^  of  any  of 
the  acts  constituting  the  charge  ta  transport- 
ing; that  at  the  time  of  tiie  bearing  ct.  said 
charge  of  transporting  against  the  said  defend- 
ant, five  other  persons  charged  with  other  vari- 
ous crimes  were  tried  and  convicted  upon  the 

evidence  of  John  Heap  and  Sanders,  two 

plain  dotbea  ofBeers  of  the  city  of  Oklahoma 
City.  That  there  was  no  evidence  whatever 
from  any  witness,  direct  or  indirect,  tending  to 
show  that  the  said  petitioner  had  committed 
any  crime  against  the  ordinances  of  said  Okla- 
homa City  or  the  laws  of  the  state  of  Okla- 
homa, but  notwithstanding  the  total  l&zk  of 
evidence  presented,  at  said  hearing  at  the  mn- 
nicipal  court.  M.  L.  Spittier,  without  any  re- 
gard for  the  constitutional  rights  of  said  peti- 
tioner, assessed  the  fine  of  $50  and  costs,  and 
sentenced  said  petitioner  to  serve  30  days  in 
the  city  jail.  That  a  copy  of  the  complaint 
heretofore  referred  to  is  hereto  attached,  and 
marked  Tetitioner^s  Exhibit  A.* 

"Fourth.  That  upon  the  heaiiiw  as  afore- 
said, the  petitioner  served  notice  npon  tiie  dty 
that  an  appeal  had  been  taken  to  the  county 
court  of  said  county.   That  thereafter,  to  wit. 
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on  tlie  same  day.  th«  said  petitioner  was  nn- 
lawfnlly  remanded  to  the  dty  jaU,  and  was  and 
Is  now  confined  vithin  said  jail;  that  on  the 
Mid  7tfa  day  of  Ausnst,  liBlS.  a  fcood  and  suffi- 
cient appeal  bond  in  the  sum  of  $1,400  waa 
presented  to  the  said  t/L  L.  Spittler,  with  ^ood 
and  safficient  sureties  thereon,  and  said  bond 
vai  refused  by  the  said  M.  Lu  Spittler  for  the 
reason  that  the  bondsmen  thereon  had  signed 
a  number  of  other  appeal  bonds  for  persons 
seeking  appeal  from  Ms  court  That  thereaft- 
er, on  the  9th  day  of  August,  1916,  the  petition- 
er presented  another  appeal  bond  with  good  and 
8Uffl::ieQt  sureties  thereon  in  the  sum  of  $11,000 
and  liated  thereon  real  estate  and  farm  land  in 
Oklahoma  county  in  every  manner  exempt  and 
for  all  reasons  good  and  sufficient  snrety.  That 
the  said  municipal  judxe  refused  said  bond, 
stating:  ^hese  bondsmen  are  not  good  in  aiiy 
court  I  don't  care  if  they  are  worth  $100,000. 
Yon  may  be  able  to  make  me  accept  their  bond 
and  I  may  be  wrong,  but  I  will  not  accept  them 
nntil  I  am  made'— showing  the  said  M.  L.  Spit- 
tler is  holding  said  petitioner  io  said  court 
In  said  confinement  without  admission  to  bail 
and  for  the  malicious  purpose  of  punishing  said 
petitioner  merely  to  suit  his  own  capricious 
wilL  Tihnt  the  bonds  heretofore  referred  to 
are  hereto  attadied.  and  marked  Plaintiff's  Ex- 
hibits 'B'  and  'a* 

"Fifth.  Petitioner  further  alleges  and  says 
that  the  ordinance  nnder  which  said  petititmer 
is  confined  is  void  and  unconstitutional  for  the 
reason  that  the  same  is  in  contradiction  to  the 
statutory  laws  of  the  state  of  Oklahoma. 

"Sixth.  Petitioner  farther  alleges  and  says 
that  he  is  innocent  of  any  crime  wtxatsoever 
against  the  laws  of  the  of  Oklahoma  Oity 
and  the  state  of  Oklahoma,  and  asks  that  he  be 
discharged  upon  this  hearing. 

"Seventh.  It  is  farther  oileged  by  the  said 
petitioner  that  on  the  11th  day  of  August,  1916, 
at  5  o'clock  p.  m.,  he  presented  his  petition  for 
writ  of  habeas  corpus  to  Hon.  Geo.  W.  Clark 
of  the  district  court  of  Oklahoma  county,  Okl., 
a  copy  of  which  iwtition  is  hereto  attached  and 
made  a  part  of  this  petition;  that  upon  said 

8 resentment  a  writ  commanding  said  W.  B. 
ficbols  to  appear  in  said  court  on  the  12tb  day 
of  Aagnst.  1916,  at  11  o'clock  was  served:  that 
the  sheriff  of  said  county,  M.  G.  Binion,  by  M. 
Li.  Sanders,  deputy,  made  a  return  of  the  writ; 
that  the  said  writ  was  served  upon  the  said  W. 
B.  Nichols  by  copy  and  not  by  original,  and  that 
because  of  said  fact  said  George  W.  Clark  re- 
fused to  further  bear  said  plaintiff's  petition, 
and  refused  to  issue  a  new  writ  against  the 
said  W.  B.  Nichols,  Btating  that  he  did  not  have 
time  to  take  the  matter  up;  that  there  Is  no 
other  district  judge  in  the  said  county  of 
Oklahoma  county  at  this  time  to  whom  to  make 
application  for  said  writ  to  be  made.  For  a 
farther  reason  petitioner  states  that  the  time 
for  appeal  is  rapidly  passing,  and  that  his  rights 
are  being  prejudiced  through  no  fault  of  his." 

AQgast  12, 1916,  the  petition  was  presrated 
to  the  court,  and  the  writ  Issued.  In  response 
Uiereto  the  officer  to  whom  It  was  directed 
pTodnced  the  petitioner  In  court,  and  at  the 
same  time  filed  answer  and  return  thereto. 
Upon  consideration  of  the  case  and  for  the 
reasons  stated  In  the  opinion  In  the  case  of 
In  re  Johnson,  infira,  we  are  of  the  opinion 
that  the  municipal  court  was  without  juris- 
diction to  render  the  Judgment  and  sentence. 

It  follows  that  the  petitioner  Is  unlawfully 
restrained  of  his  liberty,  and  Is  entitled  to  a 
dtsdiarge  from  the  imprisonment  of  which  he 
complains.  He  is  therefore  by  the  ]udgm»it 
of  this  court  dlsdiarged  Oieratrom. 


STATU  ex  reL  OUNNINGHAU  et  aL  v.  BO- 
MEBO,  County  Treasarer.  (Now  1918.) 

(Supreme  Court  of  New  Mexico.     Sept  22, 
1916.   On  Uotion  for  Rehearing,  Dee. 
30,  1916.) 

fBvUabiu  by  tht  Oovrt.) 

1.  Taxation  «:s>709(1)~-Tax  Sale— Redemp- 
tion. 

Chapter  78,  Laws  1916,  construed,  and  held, 
that  the  owner  of  property  may  redeem  the 
same  from  a  tax  sale  within  three  years  from 
the  date  of  the  certificate  by  paying  the  amount 
paid  at  sach  sale,  with  interest  at  the  rate  of 
1  per  cent  per  month,  together  with  any  taxes 
which  may  have  been  paid  upon  the  property 
by  the  purchaser  of  the  tax  certificate,  with  in- 
terest at  the  same  rate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1430-1433;  Dee.  Dig.  «s9709(l).] 

On  Motion  for  Behearins. 

2.  Taxatior  4s»S14— Tax  Sale  —  BxinacF' 

TION. 

The  provision  of  section  1,  chwter  78, 
Laws  1(05,  wldch  reads  as  follows,  "Such  sale 
of  said  certificates  or  duplicate  certificates,  or 
such  redemption  by  the  owner,  shall  release  said 
property  from  the  lien  of  all  delinquent  taxes, 
penalties,  interest  and  costs  standmg  ajnunst 
the  same  at  the  date  of  sn<di  sale  or  redemp- 
tion," operates  to  release  the  property  fnnu  the 
lien  ot  all  such  taxes,  penalties,  interest;  and 
costs  Qpon  the  sale  of  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  if  966-961;   Dea  Dig.  «=a614.] 

Appeal  from  District  Court,  San  Hlcoel 
County ;  Leahy,  Judg& 

Action  by  tiie  State,  on  the  relation  of  J. 
M.  Cunningham  and  another,  administrators 
of  the  estate  of  F.  H.  Pierce,  ior  mandamus 
to  Eugenlo  Bometo,  treasurer  and  ex  officio 
collector  of  taxes  ot  San  Miguel  County. 
From  a  Judgment  for  relators,  defendant  ap* 
peals.  Affirmed. 

This  la  an  action  fOr  mandamus  against 
the  county  treasurer  of  San  Miguel  county  to 
compel  him  to  receive  ^  certain  sum  of  mon- 
ey tendered  and  claimed  by  relators  to  be 
sufficient  to  redeem  certain  lands  from  a  tax 
sale  previously  made  for  delinquent  taxes, 
and  to  issue  a  certlflcate  of  redempu<m  there* 
for. 

The  petition  shows  that  the  properties  in- 
volved were  sold  October  8,  1913,  pursuant 
to  law,  to  the  cotmty  of  San  Miguel  for  de- 
linquent taxes  for  the  years  1912  and  1913, 
penalties,  interest,  and  costs  aggregating  to 
the  sum  of  $654.13.  The  petition  further 
shows  that  on  July  7,  1916,  at  a  regular  ses- 
sion of  tbe  board  of  county  commissioners  of 
said  county  of  San  Miguel,  and  pursuant  to 
the  provisions  of  chapter  78^Law8  1916,  the 
board  adopted  a  resolution  authorizing  the 
county  treasurer  to  sell  all  tracts,  lots,  and 
parcels  of  land — 

"which  have  been  bid  in  by  the  county  •  •  • 
for  two  or  more  years  to  tbe  highest  bidder 

for  cash,  the  minimum  amount  to  be  accepted 
in  cash  by  the  said  treasurer  to  be  the  actual 
amount  of  taxes  due  (or  aU  years  for  which 
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taxes  appear  upon  the  tax  roUa  to  be  delin- 
qaent,  IncladlnK  the  rear  1913,  less  all  coBts, 
penalties  &nd  interest." 

Tlie  petition  farther  red  tea  that  on  Sep- 
tember 20,  IdlS,  two  certificates  of  tax  Bale, 
being  the  ones  Jiere  involved,  were  recorded 
In  the  office  of  the  county  <^erk  of  San  Miguel 
county,  and  on  September  22,  1915,  the  re- 
spondent, the  county  treasurer  of  San  Miguel 
county,  assigned  and  conveyed  to  the  Glen 
Investment  Company  the  said  certificates  of 
tax  sale  In  consideration  of  the  payment  by 
said  company  of  the  sum  of  9585.06  therefor, 
which  ram  was  the  mlnlmtun  amount  under 
the  conditions  of  the  resolution  of  the  board 
of  county  oommlssloneis  heretofore  refer- 
red  to. 

It  further  appears  from  the  petition  that 
the  said  Glen  Investment  Company,  on  Octo- 
ber 1,  1915,  paid  the  sum  of  $144.03  delin- 
quent taxes  for  the  year  1911,  on  the  proper- 
^  described  In  the  said  certificates.  On  Jan- 
uary 10,  1916,  the  relators,  on  behalf  of  the 
estate  of  P.  H.  Pierce,  deceased,  and  tor  and 
on  behalf  of  the  heirs  of  said  F.  H.  Fierce, 
deceased,  tendered  to  Eugenie  Bomere  the 
ram  of  $148.83,  for  taxes  for  the  year  1911, 
on  said  property,  Indudlng  interest  thereon, 
and  the  sum  of  $267.97,  for  the  use  of  Olen 
Investment  Company  or  its  assigns,  to  re- 
deem the  property  described  In  said  certifi- 
cates from  the  sale  for  the  year  1912,  being 
the  amount  of  the  piuchaae  money  which 
was  paid  for  the  tax  sale  certlflcate  Na  608, 
which  was  one  of  t3ie  certificates  aoqulzed  by 
said  Olen  Investment  Company  by  pun^hase 
from  the  county  treasurer  on  September  22, 
1915;  the  amonnt  thus  tendered  b^ng  the 
amount  paid  by  flie  purchaser,  the  Olen  In- 
vestmoit  Company,  vrtQi  Interest  at  1  per 
cent,  po^  month  from  the  date  of  purchase  to 
the  date  of  the  tender.  And  at  the  same 
time  and  place  the  relators  also  tendered  on 
behalf  of  the  estate  and  heixa  of  F.  H.  Pierce, 
deceased,  the  sum  f33&76,  for  the  use  of 
the  Glen  Investment  OmapaaSt  to  redeem  the 
pmpettjf  from  the  nle  for  the  year  191S; 
ttie  amount  of  tlils  tender  being  the  amount 
for  ^ich  the  second  certlflcate  was  sold  by 
the  county  treasurer  on  September  22,  191S, 
with  Interest  thereon  at  the  rate  of  1  per 
cent  per  month  from  the  date  of  sale  to  the 
date  of  the  taider. 

By  the  petUlon  it  further  sjKwars  ttiat  the 
respective  tenders  referred  to  were  refused 
by  the  county  treasurer,  'who  also  refnsed  to 
give  to  relators  a  cotlflcate  of  redemption 
from  the  tax  sales,  whwefore  relators  tender- 
ed Into  the  cdvt  the  sum  of  $7K.55  for  a 
certlflcate  of  redemption  from  the  sales  In 
questtoD,  and  for  the  payment  of  the  taxes 
for  the  year  1911. 

A  demurrer  to  the  petition  for  the  writ 
was  interposed  upon  the  ground  that  the  pe- 
tition did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  In  that  it  showed 
opon  its  face  th&t  no  pr<v>er  and  legal  ten- 
der was  made  to  the  reqiondent,  flie  county 


treasurer,  whidb  demurrer  was  overrnled; 
and,  tile  respondeat  decUning  to  {dead  fnr^ 
thw,  It  was  ordered  and  adjudged  that  the 
alternative  writ  be  made  mandatoi7»  from 
which  Judgment  of  the  trial  court  this  ap- 
peal Is  prayed. 

Chas.  W.  Q.  Ward  and  0.  A.  Hunker,  both 
of  Las  Vegas,  and  Thomas  H.  Gibson  and 
Edwin  Park,  both  of  Denver,  Colo.,  for  appel- 
lant Charles  A.  Spiess  and  Herbert  W. 
Clark,  both  of  East  Lea  Vegas,  for  appellees. 

HANNA,  J.  (after  stating  the  facts  as 
above).  The  only  question  for  our  determlna- 
tloQ  ia  whether  an  owner  of  real  estate 
which  has  been  sold  to  the  county  for  delin- 
quent taxes  for  two  or  more  years  prior  to 
April  1,  1916,  may  redeem  the  same  by  the 
payment  of  the  amount  for  which  the  certifi- 
cate of  sale  has  been  sold  and  assigned  by 
the  county  to  a  third  party,  or  whether  such 
owner  must  pay  the  original  amount  for 
which  the  property  was  sold  to  the  county. 

[1]  It  is  the  contention  of  appellant  that  the 
Glen  Investment  Company,  the  purchaser  of 
the  tax  certlflcate  in  question,  is  entitled  to 
receive  not  only  the  amoimt  paid  for  the 
certificates,  but  also  the  penalties,  interest, 
and  costs  which  had  accrued  thereon,  al- 
though such  penalties,  interest,  and'  costs  had 
not  In  fact,  been  paid  to  the  county  by  the 
purchaser  of  the  certificates.  Hie  question 
is  purely  one  of  construction  of  our  statutes, 
and  there  Is  no  controversy  over  the  fact  that 
the  sate  of  the  property  described  in  the  cer- 
tificates for  delinquent  taxes  was  made  pur- 
suant to  the  provisions  of  section  6498  of  the 
Codiflcatlon  of  191S,  which  secUon  provides: 

"E!ach  parcel  of  real  estate  offered  for  sale 
shall  be  struck  olt  to  the  highest  bidder  for 
cash,  but  if  such  real  estate  camiot  be  sold  for 
the  full  amount  of  the  taxes,  penalty  ancl  inter* 
eat  due  thereon  or  if  there  should  be  no  bidder 
for  the  same,  the  whole  amount  of  the  property 
on  which  the  taxes  have  beeo  levied  sfaaQ  be 
struck  off  to  the  county  for  such  total  amount, 
and  the  collector  shall  make  an  enuy  on  the 
assessment  book  of  the  fact,  opposite  to  the 
name  of  the  person  assessed,  and  shall  be  cred- 
ited witii  the  smount  of  tax  thereon  in  his  usual 
settlement  In  no  case  shall  such  interest  be 
released,  abated,  rebated  or  reduced,  but  It 
shall  have  all  the  force  and  effect  of  the  orig- 
inal tax  and  become  part  thereof,  and  any 
failure  on  the  part  of  the  county  treasurer  to 
add  such  interest  to  the  tax  at  the  time  of 
collection  thereof  shall  subject  him  to  a  penalty 
of  double  the  amotmt  thereof  for  which  he 
and  his  bondsmen  shall  be  liahle,  to  be  recover- 
ed by  suit  brought  in  the  name  of  the  state. 
One  half  of  the  interest  or  penalty  collected  up- 
on taxes  shaU  he  paid  to  the  state  treasurer 
for  the  credit  of  the  state  interest  fond,  and 
the  other  half  shall  be  credited  to  the  county 
interest  timd:  Provided,  the  county  shall  not 
by  the  sale  aforesaid  acquire  title  to  each  real 
estate,  but  shall  sdl  and  as^gn  the  duplicate 
tax  eertiflcate,  as  provided  in  section  6000." 

By  section  5600  it  la  prorlded  that: 
"When  any  property  shall  be  struck  off  to 
the  county  aa  provided  in  section  6498,  it  shall 
be  the  duty  of  the  county  treasnrer  to  sell  and 
assign  the  duplicate  certificate  of. such  sale  to 
any  person  who  irill  at  any  time  pay  the  full 
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face  value  thereof  with  accrued  interest,  and  if 
the  lame  cannot  be  scdd  at  private  sale  before  the 
reffular  lale  of  property  for  delinquent  taxes 
in  the  next  succeeding  year,  such  certificate 
shall  he  sold  at  public  auction  at  the  time  of 
such  delinqaent  tax  sale  to  the  highest  bidder 
for  cash  by  the  county  tieaaorer  then  in  office, 
but  in  no  case  shall  such  certificate  of  sale  he 
Bold  for  less  than  the  full  amount  of  the  taxes 
and  interest  dne  after  notice  stating  the  time 
and  place  of  sale,  a  brief  description  of  the 
property,  the  amount  due  and  the  name  of  the 
person  against  whom  the  tax  was  assessed,  or 
that  it  was  assessed  against  unknown  owners, 
if  such  be  the  case,  shall  have  been  published 
for  fonr  consecuttve  weeks,  as  provtdra  in  sec- 
tion 5496. 

"It  shall  be  the  duty  of  the  treasurer,  imme- 
diately after  the  sale  of  any  such  duplicate  tax 
sale  certificate,  if  the  post  offica  addrwa  of  the 
owner  or  acent  of  the  owoer  la  known,  to  mail 
a  notice  to  such  owfier  or  agent  informing  him 
of  the  sale  of  such  duplicate  certificate  of  taxes 
upon  his  property,  and  giving  the  name  of  the 
pnrchaser  and  the  amount  paid  tiierefor,  and 
the  surplus,  if  any,  over  and  above  the  taxes, 

Senalty  and  accrued  intereat,  and  that  unless 
e  shall  redeem  the  same  within  three  years 
from  the  date  of  recording  of  said  dunUcate 
certificate,  which,  with  the  assignment  thereof 
by  the  treasurer,  must  be  recorded  in  the  office 
of  the  county  clerk,  a  deed  therefor  will  be 
executed  and  delivered  to  the  purchaser,  or  his 
aasifna.  The  owner  of  any  such  real  estate 
may,  at  auy  time  prior  to  the  sale  of  aneh  du- 
plicate certificate,  redeem  the  same  by  paying 
to  the  treasurer  the  amount  of  such  taxes,  pen- 
alty, intereat  and  costa." 

It  Is  to  be  noted  from  Qie  forgoing  mcUod 
that  It  was  made  the  duty  of  the  trraaurer 
after  the  sale  of  any  such  dvpUcate  tax  ceiv 
tlflcates  to  mall  a  notice  to  tbe  owner  or 
agent  of  the  property,  informing  him  of  the 
sale  of  such  certificate,  and  giving  him  the 
name  of  the  purchaser  and  the  amount  paid 
therefor,  and  advising  him  that  unless  he 
shall  redeem  within  three  years  from  the 
date  of  recording  of  said  duplicate  certificate, 
a  deed  will  be  executed  and  delivered  to  the 
purchaser  or  his  asslgna. 

By  section  5502,  Code  1916,  subsequently 
repealed,  it  was  further  provided  that  the 
treasurer  should  give  the  purchaser  a  certlfi' 
cate  of  sale  containing  a  description  of  the 
property  sold,  stating  the  name  of  person  or 
persons  to  whom  the  same  was  assessed,  and 
the  amouut  paid  therefor,  and  that  the  prop- 
erty was  sold  for  taies  subject  to  the  rlgbt 
of  the  owner  to  redeem  the  property  within 
three  years  by  paying  the  amount  paid  at 
such  sale,  n:ltb  interest  thereon  at  the  rate 
of  1  per  cent,  per  month. 

This  latter  section  of  the  Codification  of 
1915  was  amended  by  chapter  78  of  the  Laws 
of  1915;  the  amending  act  being  on  entire 
substitution  for  said  section  5502,  and  reads 
as  follows: 

"Upon  payment  of  the  amount  for  which  any 
real  estate  is  sold,  the  collector  shall  give  to 
the  purchaser  a  certificate  of  sale,  containing 
a  description  of  the  property  sold,  stating  the 
name  of  the  person  or  persona  to  whom  the 
same  was  assessed  or  that  it  was  assessed  to 
unknown  owners,  as  the  case  may  be,  the 
amount  paid  therefor,  and  that  it  was  sold  for 
taxes,  with  the  date  of  sale,  and  that  the  sale 
is  subject  to  the  right  of  the  owner  to  redeem 
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the  property  vrithln  three  years  by  paying  the 
amount  paid  at  such  sale  with  interest  thereon 
at  the  rate  of  one  per  cent,  per  month,  which 
certificate  must  be  recorded  in  the  office  of  the 
county  derk  in  a  book  kept  for  the  purpose  of 
recording  such  certificates.  Such  former  own- 
er may  at  any  time,  viithin  three  years,  from 
the  date  of  such  certificate,  provided  for  in 
section  86  hereof,  redeem  the  property  by  pay- 
ing to  the  county  treasurer  for  the  use  of  the 
purchaser,  or  his  assigns,  the  amount  of  the 
purchase  money  with  interest  thereon  at  the 
rate  of  one  per  cent,  per  month,  together  with 
any  taxes  which  may  have  been  paid  upon  the 
property  by  the  purchaser  or  his  assigns,  with 
interest  at  the  same  rate,  and  such  former  own- 
er may  retain  possession  of  the  property  until 
the  time  of  redemption  has  expired.  In  aU 
cases  where  any  property  shall  have  been  bid  in 
by  any  coun^  stmseguent  to  March  16th,  1905, 
and  prior  to  March  18th,  1913,  in  accordance 
with  chapter  22  of  the  Laws  of  1899,  and  the 
duplicate  certificate  of  such  sale  shall  not  have 
been  sold  by  the  county  treasurer  in  conformity 
with  the  provisions  of  chapter  134  of  the  Laws 
of  1905,  or  some  amendment  thereof,  the  per- 
son or  persons,  their  heirs,  executors  or  as- 
signs, who  owned  said  property  at  the  time  the 
same  was  bid  in  by  such  coun^  are  hereby  de- 
clared to  have  the  right  of  paying  the  amount 
of  taxes  for  which  said  coun^  bid  in  safd  prop- 
erty unto  the  county  treasurer  of  paid  county 
at  any  time  prior  to  January  1st,  1916,  and  it 
shall  be  the  duty  of  said  county  treasurer  upon 
receipt  of  tiie  amount  of  such  taxes  to  issue 
unto  such  person  or  persons,  their  heirs,  ex- 
ecutors or  assigns,  as  the  case  may  be,  a  certifi- 
cate of  redemption  of  said  property,  which 
certificate  shall  be  concliuive  proof  of  such  re 
demption  In  any  case  hereaiter  commenced. 
Real  estate  sold  for  taxes,  whether  struck  off 
to  the  county  or  to  others,  shall  continue  to  t>e 
assessed  in  the  name  of  the  original  owner, 
or  to  unknown  owners,  as  the  case  may  be, 
until  the  redemption  period  shall  have  expired, 
and  taxes  thereon  for  the  time  during  which 
said  certificate  or  duplicate  certificste  shall  be 
held  by  the  coun^  or  a  purchaser  shall  be  a 
lien  upon  said  property  until  paid.  Any  final 
judgment  for  tne  sale  of  real  estate  for  de- 
linquent taxes,  rendered  according  to  law,  shall 
estop  all  parties  from  raising  any  objection 
thereto  which  existed  at  or  before  the  rendi- 
tion of  such  judgment  and  could  have  been  pre- 
sented as  a  defense  in  such  action  in  the  court 
wherein  the  same  was  rendered,  and  as  to  alt 
such  questions  the  judgment  stiall  be  conclusive 
evidence  of  its  regularity  and  validity  In  all 
subsequent  proceedings,  whether  collateral  or 
direct,  and  no  bill  of  review  or  other  action  at- 
tacking the  said  judgment  shall  be  entertained 
by  any  court  except  in  cases  where  the  taxes 
had  been  paid  or  the  real  estate  was  not  liable 
for  tfix  or  assessment. 

"AVhenever  any  lot,  parcel  or  tract  of  land,  or 
any  interest  therein,  or  any  Improvement  there- 
on, shall  have  been  hid  in  prior  to  April  first, 
1915,  by  or  for  any  county  at  tax  sales  made 
pursuant  to  law  for  two  or  more  years,  and  the 
treasurer  of  such  county  has  been  unable  to 
sell  the  certificates  or  duplicate  certificates 
therefor  so  as  to  realize  the  total  amount  of 
the  taxes,  interest,  penalty  and  costs  due  upon 
such  property,  said  treasurer  may  sell  the  same 
at  public  auction  to  the  highest  bidder  for  cash, 
who  shall  bid  not  less  than  the  minimum  sum 
therefor  which  tite  county  commissioners  of 
said  county,  by  order  duly  entered  upon  their 
records  at  any  regular  meeting,  may  have  de- 
cided to  accept  And  at  any  time  prior  to  the 
date  fixed  for  such  sale  in  the  notice  given  by 
the  treasurer  the  owner  of  such  property  may 
redeem  the  same  from  such  tax  sales  by  paying 
to  tiie  treasurer  the  minimum  amount  so  fixed 
bf  the  county  eoomiissionera,  such  sale  of  said 
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c«rtificatea  or  dapUcats  eertificatefl,  or  such 
redemption  by  the  owner,  shall  release  said 
property  from  the  lien  of  all  delinquent  taxes, 
penalties,  interest  and  costs  standing  asainst 
the  same  at  the  date  of  aach  sale  or  redemp- 
Uon." 

By  the  second  paragraph  of  the  amenda- 
tory act  of  1915,  it  Is  quite  clear  that  at  any 
time  prior  to  the  date  fixed  for  the  sale  by 
the  treasnrer  of  the  tax  certiflcate,  the  own- 
er of  the  property  may  redeem  the  same  from 
tax  sale  by  paying  to  the  treasurer  the  mini- 
mum amount  fixed  by  the  county  commiaslon- 
ers,  but  the  question  la  whether  or  not  he 
can  tender  this  minimum  amount  after  the 
treasurer  has  sold  the  certificates  and  as- 
signed the  same  to  a  third  party  for  the  min- 
imum amount  fixed  by  the  board  of  county 
commissioners.  Zt  is  clear  that  no  attempt 
to  redeem  was  made  prior  to  the  sale  of  the 
certificates. 

Appellant  makes  an  aide  argument  to  the 
effect  that  a  county  necessarily  becomes  the 
purchaser  of  the  property  under  the  provi- 
sions of  section  G498,  paying  therefor  the 
total  amount  of  the  taxes.  Interest,  penalties, 
and  costs  against  the  property,  and  that, 
therefore,  this  amount  is  the  amount  which 
must  be  paid  In  order  to  redeem  the  prop- 
erty from  the  tax  sale,  even  though  the  cer- 
tificate has  been  assigned  to  a  third  per- 
son, and  that  any  other'  construction  would 
defeat  the  statute.  In  other  words,  the  argu- 
ment Is  that  unless  the  coooty  Is  a  purchaser, 
and  the  taxes,  interest,  penalties,  and  costs  the 
poichase  money,  there  never  has  been  and 
there  never  can  be  a  sale  for  delinquent 
taxes  to  counties  under  the  law,  and  that 
the  plain  purpose  of  the  statute  would  be  de- 
feated by  taking  from  counties  the  remedy 
given  by  the  statutes  for  the  oiiforoement  of 
delinquent  taxes  upon  real  estate ;  and,  far- 
ther, that  certlflcates  of  tax  sales  oonld 
Dever  be  issued  to  the  county  under  Oie  stat- 
ute for  the  lack  of  any  method  whereby  to 
pay  the  amount  for  whldi  real  estate  is  sold 
for  deUziquent  taxes.  It  is  therefore  forci- 
bly argued  that  the  only  ris^t  of  redemption 
that  the  relators  can  claim  under  the  fluts 
allied  in  their  petition  Is  to  be  found  in 
secticm  5502,  as  amended,  which  is  by  paying 
to  the  county  treasurer  for  the  use  of  the 
purdiaser,  or  his  assigns,  the  amount  of 
the  purchase  money  (paid  by  the  county), 
with  interest  thereon  at  the  rate  of  1  per 
cent-  per  month,  together  with  any  taxes 
which  may  have  been  paid  upon  the  pn^rty, 
together  with  interest  at  the  same  rate. 

The  fallacy  of  this  argument,  however,  lies 
In  the  fact  that  the  purchaser  referred  to  in 
the  act  of  1916  is  the  purdiaser  of  the  tax 
certificate,  who  is  authorized  to  acquire  the 
certiflcate  at  a  minimum  amonnt  to  be  flxe^^ 
by  the  county  commlsBioners  under  the  terms 
of  the  act  It  Is  our  ccmcluslon  that  the 
terms  "pnrdias«r  and  amount  imld  there- 
for" refer  to  the  sale  of  the  certiflcate  by 
(be  coni^.  The  act  does  not  provlds  that 


the  taxes,  with  h^ierest,  costs,  and  penal- 
ties, shall  be  the  amoont  specified  in  the 
certiflcate  to  be  Issued  by  the  county  treas- 
urer, but  does  provide  that  the  amount  paid 
for  the  certiflcate  shall  be  set  out  in  the  tax 
certiflcate,  whidi,  token  together  with  the 
other  pro^slons  of  the  act  as  to  the  sale 
of  the  pn^ierty  for  taxes  and  the  right  of 
the  owner  to  redeem  within  three  years, 
would  clearly  indicate  that  the  owner  Is  only 
required  to  tender  the  amonnt  paid  by  the 
purchaser  of  the  certiflcate,  together  with  the 
interest  ot  1  per  c^.  per  month  as  pro 
vlded  by  the  act  In  question.  We  therefore 
conclude  that  the  owner  of  property  may  re- 
deem the  same  from  a  tax  sale  within  three 
years  fr«n  the  date  of  tl^e  certiflcate  by  pay- 
ing the  amount  paid  at  audi  sale,  with  intez^ 
est  at  the  rate  of  1  per  cent  per  month,  to- 
gether with  any  taxes  which  may  have  beesi 
paid  upon  the  property  by  the  purchaser  of 
the  tax  certlflf^te,  with  interest  at  the  same 
rate. 

All  doubt  as  to  the  correctness  of  our  con- 
clusion is  disp<@ed  of  by  an  examination  of 
the  concluding  sentence  of  the  second  para- 
graph of  chapter  7S  of  the  Laws  of  1915. 
which  reads  as  follows: 

"And  at  any  time  prior  to  the  date  fixed  for 
such  sale  in  the  notice  given  by  the  treasurer 
the  owner  of  such  property  may  redeem  the 
same  from  such  tax  sales  by  paying  to  the 
treasurer  the  minimum  amount  so  fixed  by  the 
county  commissioners,  such  sale  of  said  cer- 
tificates or  duplicate  certificates,  or  such  re- 
demption by  the  owner,  ihall  release  said  prop- 
erty from  the  lien  of  all  delinquent  taxes,  pen- 
alties, interest  and  costs  standing  against  the 
same  at  the  date  of  such  sale  or  redemption." 

From  the  foregoing  quotation  it  Is  quite  ap- 
pareiit  that  the  Legislature  intended  not 
only  that  the  owner  might  redeem  from  a 
tax  sale  upon  the  payment  ot  the  minimum 
amount  so  fixed  by  the  board  of  county  com- 
missioners prior  to  the  date  fixed  for  a  sale 
in  the  notice  given  by  the  treasurer,  but  also 
that  the  sale  of  the  certificates  or  duplicate 
certlflcates,  as  well  as  the  redemption  by 
the  owner,  should  release  the  property  from 
the  lien  of  all  delinquent  taxes,  penalties,  In- 
terest, and  costs  standing  against  the  same 
at  the  date  of  such  sale  or  redemption.  Not 
only  was  the  sale  of  the  tax  certificate  for  a 
minimum  amount  to  be  fixed  by  the  board  of 
county  commissioners  clearly  contemplated, 
but  it  was  evidently  Intended  that  the  penal- 
ties. Interest,  and  costs  should  no  longer 
constitute  a  lien  against  the  property,  and 
that  this  was  true  In  the  case  of  redemption 
by  the  owner  before  a  sale  of  the  tax  certifl- 
cate by  the  treasurer,  and  was  also  true,  even 
though  the  tax  certificate  was  sold  before  re- 
demption for  the  minimum  amount.  In  wMcb 
later  event  the  penalties,  interest  and  costs 
should  also  cease  to  be  a  lien. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  district  court  Is  aflJrmed,  and  It 
is  80  ordered. 

BOBEBXS,  C.  Ji.  and  PARKKB,  CQDcar. 
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On  Motion  for  Rehearing. 

HANNA,  J.  Appellant  baa  filed  a  motion 
for  rehearing,  in  which  he  seta  forth  several 
reasons  for  hia  contention  that  the  former 
(pinion  in  this  case  is  erroneous. 

[2]  First,  he  argnes  that  the  constmctlon 
placed  by  this  court  upon  the  closing  words 
of  section  1,  chapter  78,  Laws  1015,  which 
read  as  follows,  "Such  sale  of  said  certifi- 
cates or  duplicate  certificates,  or  such  re- 
demption by  the  owner,  shall  release  said 
prt^terty  from  the  lien  of  all  delinquent  tax- 
es, penalties,  Interest  and  costs  standing 
against  the  same  at  the  date  of  such  sale  or 
redemption,"  operates  to  release  the  proper- 
ty from  the  Hen  of  all  such  taxes,  penalties, 
interest,  and  costs  upon  the  sale  of  the  cer- 
tificate, and  the  purchaser  of  the  same  sim- 
ply holds  a  piece  of  paper  without  security 
of  any  kind  or  character. 

That  the  statute  does  operate  to  release 
the  property  from  the  Uen  of  the  delinquent 
taxes,  penalties.  Interest,  and  costs  cannot 
be  doubted  from  the  language  used ;  but  ap- 
pellant Is  mistaken  In  his  further  contention 
that  the  purchaser  of  the  certificate  has  no 
security  whatever,  for  under  the  statute  he 
is  entitled  to  retain  the  certificate  until  the 
property  is  redeemed  by  payment  by  the 
owner  to  the  treasurer  of  the  amount  paid 
by  the  purchaser  for  the  certificate,  plus  the 
interest  authorized  by  the  statute,  and  if 
such  owner  does  not  redeem  within  three 
years  the  holder  of  the  certificate  is  entitled 
to  a  deed  for  the  property.  The  reason  for 
ttie  provision  releasing  the  property  from  the 
lien  of  delinquent  taxes,  etc.,  upon  the  sale 
of  the  certificate,  ia  apparent  The  board  of 
county  commissioners  is  authorized  to  fix  a 
minimum  price  at  which  the  certificate  may 
be  sold  at  public  auction,  which  may  be,  and 
presumably  is,  less  than  the  amount  of  taxes, 
penalties,  interest,  and  costs.  If  the  sale  of 
the  certificate  under  snch  draunstances  did 
not  operate  to  release  the  property  from  the 
lien  of  the  delinquent  taxes,  penalties,  inter- 
est and  costs,  or  If  such  property  Is  redeem- 
ed by  the  owner  <m  payment  of  the  price  so 
fixed,  the  delinquent  taxes,  etc.,  or  the  differ- 
ence at  least  between  the  minimum  price  so 
fixed  and  the  amount  of  such  delinquent  tax- 
es, etc.,  appearing  upon  the  books  of  the 
treasurer,  would  continue  as  a  lien  upon  the 
property  which  the  county  could  enforce  and 
the  purchaser  of  the  certificate  wonld  be  re- 
qtdred  to  eventually  pay  this  amount,  even 
though  he  might  have  pnrtduued  the  certifi- 
cate for  much  less.  Hence  we  are  satisfied 
that  the  construction  placed  upon  Oda  clause 
In  the  former  opinion  la  correct. 

In  his  motion  for  rehearing  appellant  far- 
ther contends,  first,  that  a  sale  to  the  cotmty 
constitutes  a  sale  for  taxes,  the  same  as 
though  It  were  to  a  private  individual ;  sec- 
ond, that  Uie  county  becomes  Invested  with 
the  same  title  that  is  acquired  by  the  indi- 
vidual ;  and,  third,  that  a  certificate  issued 


to  a  county  eonstttntea  a  contract  or  obliga- 
tion, whidi.  In  the  hands  of  the  county,  can- 
not be  violated  any  subsequent  act  of  the 
Legislature. 

For  the  sake  of  argument,  all  of  these  con- 
tentions may  he  assumed  to  be  correct,  and 
yet  the  act  In  question,  as  construed  In  the 
former  <vlnloa,  does  not  violate  any  of  the 
principles  contended  for.  In  the  first  place, 
it  does  not  require  the  county  to  sell  the  cer- 
tificates for  less  than  their  face  value,  but 
merely  gives  legislative  sanction  to  such  a 
proceeding  In  case  the  board  of  county  com- 
missioners so  elect  to  proceed.  This  being 
true,  no  discussion  of  the  power  of  the  Legis- 
lature to  constitutionally  so  legislate,  had 
the  law  In  question  arbitrarily  directed  a  sale 
of  these  certificates  for  less  than  the  fuU 
amount  of  the  taxes,  etc.,  Is  necessary. 

But,  if  we  should  assume  that  the  Legisla- 
ture had  no  authority  to  authorize  the  coun- 
ties to  sell  the  certificates  for  less  than  the 
full  amount  of  the  t&xes,  etc.,  or  to  permit  a 
redemption  from  such  sale  without  the  pay- 
ment to  the  county  of  such  amount,  we  fall 
to  see  how  appellant  would  be  benefited. 
His  contention  is  that  the  owner  of  the  prop- 
erty must  pay  to  the  county  treasurer  the  full 
amount  of  the  delinquent  taxes,  penalties,  In- 
terest, and  costs,  up  to  the  tiUne  of  sale,  plus 
the  Interest  provided  by  statute,  which  ac- 
crues after  a  sale,  and  that  this  money  ao 
paid  to  the  county  goes  to  the  purchaser  of 
the  certificate  and  not  to  the  county,  so  that 
In  either  event  the  county  would  receive  only 
the  amount  for  which  Uie  certificate  had  been 
sold.  The  reason  for  the  provision  giving 
the  ownor  the  right  to  redeem  by  paying  to 
the  county  treasurer  the  amount  for  whlcSi 
the  certificate  Is  sold,  plus  the  interest  pro- 
vided by  statute.  Is  readily  apparent,  when 
we  consider  the  fact  that  the  certificate  may 
have  been  sold  for  many  times  the  amount  of 
the  original  taxes,  penalties,  Interest,  and 
costs.  The  minimum  amount  fOr  which  the 
certificate  may  be  sold  Is  fixed,  whereupon 
such  certificate  la  offered  for  sale  to  the  high- 
est bidder  for  cash.  Suppose,  for  example, 
that  the  amount  of  delinquent  taxes,  etc.,  due 
on  a  parcel  of  real  estate,  was  flOO,  and  the 
board  should  fix  $50  as  the  minimum  amount 
for  which  ttie  certificate  might  be  sold,  and 
at  the  auction  several  bidders  should  be  prea- 
ent,  and  the  purchaser  of  the  certificate 
should  pay  $160  for  the  same.  If  appellant^s 
argument  be  sound,  the  owner  of  the  real  es- 
tate could  redeem  the  property  by  paying  to 
the  county  treasurer,  for  the  use  and  benefit 
of  the  owner  of  such  certificate,  $100,  and  the 
purdiaser  of  the  certificate  would  be  minus 
960,  as  there  is  no  provision  In  the  statutes  by 
which  he  could  recover  the  overplus  so  paid 
by  him. 

We  are  satisfied  that  the  construction 
placed  upon  this  statute  In  our  former  opin- 
ion 1b  correct,  and  the  moUon  for  rehearing 
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will  therefore  be  denied;  and  It  is  bo  or- 
dered. 

BOBBKra,  a  J.,  and  PABEER,  con- 
cur. 


STATE  T.  CHE9HER.     (No.  1912.) 

(Supreme  Gonrt  of  New  Mexico.    Des.  21, 
1916.) 

(Syllabut  hy  the  Court.) 

1.  Homicide  *=>116(4)— Defenses— Care. 

The  standard  by  which  the  jury  must  de- 
termine the  reasoQBbleneBs  of  belief  of  accused 
that  danger  is  so  apparently  imminent  that  he 
must  act  in  self-defense  is  that  of  an  ordinary 
person  of  firmness,  reason,  and  prudence,  not 
that  such  question  should  be  determined  from 
the  standpoint  of  the  accused;  and  instruction 
givea  by  the  court  held  proper. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  !  161;  Dec.  Dig.  «=»116(4).] 

2.  HOMICIDK  <t=»166(2)— Ktidkncb— Admibbi- 

buott. 

Evidence  of  transaction  occurring  between 
appellant  and  deceased  a  few  minutes  previous 
•to  the  act  of  homicide  and  closely  connected 
therewith  held  improperly  excluded. 

[KA.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  >  342;  Dec.  Dig.  «S3l69(2).] 

8,  HOMXOIDll  <aB838— APFXAIi— HABlCIiBfiS  Bb- 
BOB. 

Doctrine  of  "harmlen  error"  JuM  inapplica- 
ble. 

[Ed.  Note.— For  otber  eaees,  see  Homicide, 
Cent.  Dig.  |  714;  Dec  Dig.  «Ba839.] 

Appeal  from  District  Conr^  Curry  Coun- 
ty; McClnre,  Judge. 

Lem  Chesher  was  conTicted  of  Toltmtary 
maiulaughter,  and  lie  appeals.  Beversed  and 
remanded. 

O.  O.  Askren,  of  Roswell,  and  Patton  & 
Bmtton  and  W.  A.  Gillenwater,  all  of  Clovla, 
for  appellant  W.  W.  Clancy,  Atty.  Gen.,  and 
H.  S.  Bowman,  AsBt  Atty.  O^,  for  the 
State. 

ROBERTS,  C.  J.  The  appellant,  Lem 
Cbesher,  was  convicted  of  voluntary  man- 
slaughter In  the  district  court  of  Curry  coun- 
ty. From  the  Judgment  of  the  court  sentenc- 
ing him  to  serve  a  term  In  the  state  peniten- 
tiary, he  appeals. 

We  deem  that  an  extended  statement  of 
the  facts  of  this  case  Is  unnecessary  In  view 
of  the  disposition  we  have  determined  to  make 
it.  In  brief,  the  evidence  tends  to  show 
that  appellant  and  Sam  Byers,  the  deceased, 
prior  to  the  day  of  the  homicide,  were  not 
on  friendly  terms;  that  the  two  parties  met 
on  the  streets  of  Texico  on  the  day  of  the 
homicide,  and  after  some  conversation  had 
passed  between  them  they  agreed  to  be 
friends,  and  in  token  of  that  agreement  and 
fact  repaired  to  a  nearby  saloon;  that  the 
parties  become  Involved  in  a  discussion  or 
argument  there,  and  that  appellant  fired 
three  shots  at  and  toward  the  deceased,  one 
of  vphlch,  at  least,  resulted  In  the  death  of 
deceased;  that,  according  to  the  evidence  of 


the  state,  deceased  was  unarmed  at  the  time 
and  made  no  hostile  demonstration  at  or  to- 
ward the  appellant,  but  that,  according  to  the 
evidence  Introduced  In  behalf  of  appellant, 
the  deceased  declared  that  If  any  one  present 
did  not  like  him  or  wanted  to  fight  that 
was  the  time  and  place  In  which  they  could 
be  accommodated,  at  which  time  deceased 
attempted  to  extract  a  pistol  from  his  hip 
pocket,  whereupon  appellant  fired  the  shots 
referred  to ;  and  that  deceased  actually  did 
extract  from  his  pocket  a  gun  which  dropped 
to  the  floor  during  the  time  the  appellant  was 
firing  at  him.  This  evidence  Is  untrue  ac- 
cording to  the  evidence  Introduced  by  the 
state  and  apparently  believed  by  the  Jury. 
As  this  case  must  be  reversed  on  one  ground, 
we  deem  it  advisable  to  consider  only  such 
other  questions  as  we  apprehend  may  occur 
upon  the  retrial  of  this  case. 

[1]  1.  The  foremost  of  such  questions  Is 
whether  to  warrant  action  in  self-defrase, 
the  situation  and  surrounding  circumstances, 
as  they  appeared  to  the  person  asserting  the 
right  to  act  thereon,  must  have  been  such 
as  would  have  excited  the  fear  of  death  or 
great  bodily  harm  of  a  reasonably  cautious 
and  courageous  man,  or  a  person  of  ordinary 
firmness,  reason,  and  prudence ;  or  Is  the  ques- 
tion to  be  solved  from  the  standpoint  of  the 
Jury  or  from  that  of  the  defendant  himself? 
The  appellant  contends  that  the  standard  of 
determining  the  reasonablHjess  of  the  belief 
of  the  accused  that  the  danger  is  so  appar- 
ently Imminent  that  he  must  act  In  self-de- 
fense is  from  the  standpoint  of  the  person 
himself,  rather  than  from  that  of  a  "reason- 
able man"  or  that  of  the  Jury  who  views  the 
matter  In  the  light  of  past  events,  whereas 
the  state  contends  that  the  instruction,  as 
given.  Is  correct  It  would  serve  no  useful 
purpose,  we  believe,  to  discuss  the  merit  or 
demerit  of  the  three  different  rules  applied 
by  the  courts  except  to  say  that  the  courts 
which  follow  the  "reasonable  person"  view, 
so  far  as  we  have  ascertained,  do  not  men- 
tion the  fact,  which  we  Judge  to  be  of  some 
importance,  that  ordinarily,  we  believe,  the 
accused  person  at  the  trial  would  be  deemed 
to  be  a  reasonable  man  under  the  presump- 
tion ot  law,  hence  an  instractton  based  upon 
the  "reasonable  man"  view  wonld  conse- 
quently be  correct  as  applied  to  any  defend- 
ant, unless  perchance  the  facts  and  ctrcum- 
stances  surrounding  the  act  ot  homicide 
would  be  such  as  to  nec^tsarUy  diaracterlze 
the  accused  as  other  than  such  a  person.  We 
realize  that  there  Is  much  merit  In  the  view 
that  the  standard  Is  that  of  a  reasonaUe 
man  as  w^  as  the  view  that  the  standard 
is  that  of  the  person  who  asserted  the  right 
of  seif-defenae.  But  after  careful  considera- 
tion we  have  deemed  that  the  "reasonable 
man"  view  Is  the  correct  one  and  the  pre- 
vailing one  In  this  country.  A  full  and  com- 
plete discussion  of  the  rule,  together  with 
cases  supporting  it,  as  well  as  the  other 
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two  rales  mentioned,  will  be  found  in  13  B.  O. 
L.  "Homicide,"  S  122;  note  to  State  t.  Beck- 
ner.  3  L.  R.  A.  (N.  S.)  535;  Wliarton's  Cr. 
L.  (11th  Ed.)  S  610  et  seq.;  State  t.  Gordon, 
191  Mo.  114,  89  S.  W.  1025,  109  Am.  St  Key. 
790,  note  804  et  seq.  See,  also,  State  t.  Sum- 
mer, 66  S.  0.  32,  32  S.  E.  771,  74  Am.  St 
Rep.  707,  note  717  et  seq.  Haring  arrived  at 
Budi  oonclQsioD,  it  follows  that  the  instrac- 
tlon  referred  to  Is  not  erroneous  on  the 
ground  of  attack  made  by  appellant  thereto. 

[2]  2.  The  case  of  the  state  began  with  a 
narration  of  the  actual  difficulty  which  oc- 
curred in  the  saloon  after  all  the  parties 
bad  repaired  thereto  for  the  purpose  of  in- 
dulging in  liquor  in  token  of  the  renewed 
frlendahip  of  the  appellant  and  the  deceased. 
The  eWdenoe  of  the  state,  however,  tended 
to  show  that  ai^llant  and  deceased  had 
previous  to  that  time  been  enemies,  and  that 
they  had  repaired  to  tbe  saloon  to  drink  in 
token  of  their  reconciliation.  The  appellant 
by  way  of  defense,  sought  to  show  that  he 
and  deceased  had  a  conversation  on  the 
streets  of  tbe  town  of  Texlco  immediately 
preceding  tbe  time  that  he  and  deceased  en- 
tered tbe  saloon.  Appellant  offered  to  prove 
by  three  witnesses  tbe  following: 

**W*  expect  tbe  testimcmy  of  this  witness  to 
be  to  the  effect  that  at  the  dme  Sam  Byers  and 

Lem  Oheaber.  Jr..  were  talkinir  in  tbe  vacant 
lot  south  of  the  Beats  saloon  in  the  town  of 
Tezico,  within  five  minutes  of  the  time  of  the 
killing  that  this  witness  was  atandiox  on  the 
sidewalk  talking  with  the  defen^t,  ami  that 
while  they  were  talkicg  the  deceased  motioned 
to  the  defendant  to  come  out  and  that  the 
defendant  re<iueBted  this  witness  to  go  with 
him;  that  this  witness  did  $o  with  the  defend- 
ant to  the  place  where  the  deceased  was  stand- 
log,  and  that  upon  approachinft  the  deceased 
tbe  defendant  said,  'Sam  I  understand  that  you 
are  19  here  to  kill  me.'  and  he  said,  'Who  in 
hell  t^d  von?*  and  the  deceased  says,  1  have 
word  to  that  effect  and  have  bad  a  letter,'  and 
that  the  defendant  then  said,  'Sam,  you  know 
TOO  stood  in  with  those  fellows  down  there  and 
had  me  indicted  on  a  duirge  that  wasn't  true,' 
and  the  deceased  said,  t  dcm't  know  a  damn 
thing  aboQt  it^'  and  the  defendant  then  said. 
'Sam.  do  you  look  me  in  the  eye  and  tell  me 
that  you  didn't  have  anything  to  do  with  that 
down  there?'  and  be  said,  'I  do,'  and  the  de- 
fendant then  said,  'Sam,  let^B  shake  hands  and 
be  friends  and  so  and  have  a  drink,'  and  that 
they  did  shake  hands,  and  that  this  witness 
then  said,  'I  am  glad  that  you  men  can  settle 
your  troubles  this  way,'  and  that  the  deceased 
and  the  defendant  then  turned  and  walked  into 
the  Deats  saloon  jast  before  the  killini^.  within 
perhaps  five  minutes  before  tbe  homicide.** 

The  trial  court  rejected  this  offer,  although 
it  permitted  the  appellant  himself  to  narrate 
facts  of  substantially  the  same  character, 
and  also  permitted  the  state.  In  rebuttal,  to 
prove  tbe  conversation  had  between  appel- 
lant and  deceased  Just  previous  to  their 
entrance  to  the  saloon.  The  appellant  con- 
tends that  this  evidence  was  relevant  and 
material  as  a  part  of  the  wbole  transaction, 
and  that  the  rejection  of  this  offer  was  er- 
ror, notwithstanding  that  the  court  permitted 
tbe  appellant  himself  to  testify  with  regard 
thereto.  The  Attorney  .Geneial  contends 
that  tills  evidence  was  not  a  part  of  tbe 


res  gestae,  but  that  It  It  was  and  waa  Im- 
properly rejected,  that  it  constitutes  harmless 
error  In  that  the  fiacts  contained  in  the  offer 
were  idaced  before  tbe  jury  by  the  testimony 
ot  the  appellant  We  regard  the  position  of 
tbe  appellant  on  this  question  as  correct.  It 
will  be  remembered  that  appellant  and  de- 
ceased, i»revlous  to  the  day  of  the  homicide, 
had  been  very  unfriendly — fact  had  been 
enemies.  They  met  In  T«ec1co,  end  after  a 
conversation  bad  between  them  repaired  to 
the  saloon,  where  the  hiHnlcide  occurred. 

Tbey  went  to  tbe  saloon  as  a  direct  result 
of  tbe  conversation  they  had  Just  previous 
thereto  on  the  outside  of  the  saloon.  Tbe 
trial  court  apparently  regarded  the  substance 
of  this  conversation  as  relevant  in  two  In- 
stances, but  rejected  proof  thereof  wh^  of- 
fered by  witnesses  other  than  the  aj^KlIant 
and  one  for  the  state.  The  doctrine  of  res 
gestw  Is  one  difficult  <tf  applicatltni  we  admit, 
and  one  wbicb  may  be  differently  applied  by 
tbe  most  learned  of  courts.  In  tbe  case  of 
Wood  T.  State,  92  Ind.  269.  272,  tbe  conrt, 
among  other  things,  baa  this  to  says 

"Where,  however,  the  declaratioiu  are  part  ot 
the  quarrel  which  continues  as  one  transac- 
tion uotU  it  colminates  in  a  homicide,  then  tb« 
dedaration  m^e  at  any  time  durius  its  prep- 
ress and  connected  with  it  become  part  of  the 
tbing  done,  and  as  such  competent  evidence." 

That  tJie  conversation  of  deceased  and  1^ 
peUant  bad  Just  immediately  preceding  tbelr 
entrance  Into  the  saloon  constituted  a  quarrel 
we  have  no  doubt  Tbe  fact  that  tbe  parlies 
agreed  to  be  friends  and  pledge  their  friend- 
ship by  indulging  in  liquor  becomes  immate- 
rial In  deeding  this  question.  The  quarrel 
between  the  parties  commenced  with  their 
meeting  la  front  of  tbe  salocu  and  ended 
with  the  death  of  the  deceased,  and  this  not- 
withstanding that  there  was  an  Interval  of 
time  therein  when  they  appeared  to  be 
friends.  In  1  Wharton's  Cr.  Ev.  (10th  Ed.) 
{  262,  It  Is  said: 

"Bes  gestsB  are  events  speaking  for  them- 
selves, through  the  instinctive  words  and  acts 

of  participants,  but  are  not  the  words  and  acts 
of  participants  when  narratiuK  the  events. 
What  is  said  or  done  by  participants  under  the 
immediate  spur  of  a  transaction  becomes  thus 
a  part  of  the  transaction,  because  it  is  then 
the  transaction  that  thus  speaks." 

In  Keman  t.  State,  6S  Hd.  268,  209^  4  Atl. 
124.  125,  the  facts,  with  reference  to  tbls 
particular  point  wwe  aomevrtiat  sbnllar  to 
those  In  tbe  case  at  bar.  There  the  trial 
court  admitted!  proof  of  what  oocnrred  at 
another  saloon  a  short  distance  from  where 
the  homicide  took  place,  and  only  a  few 
minutes  previous  thereto.  The  court  said: 

"What  was  said  and  done  by  others,  at  the 
same  time  and  in  company  with  him,  was  only 
a  part  of  what  be  was  directly  ctsmected  witli. 
and  was  inseparably  connected  with  the  history 
of  his  conduct  at  the  time,  and  necessary  to 
an  intelligent  appreciation  of  bis  doings." 

In  State  v.  Elvlns,  101  iSo.  243,  246,  13  S. 
W.  937,  938,  the  court  Held  that  evidence  <^ 
a  prevlooB  quarrel  and  ell  tliat  was  sold  and 
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done  with  referaice  thereto  was  admissible 
as  part  of  tiie  res  gestie,  saying: 

"And  the  testimony  was  perfectly  competent 
to  show  how  the  quarrel  began,  and  all  that 
was  said  and  done  about  it  by  defendant  up  to 
the  time  when  a  few  minutes  thereafter  he  fired 
the  shot  which  caused  the  present  accusation. 
Such  testimony  was  a  part  of  the  res  sesta, 
and  besides  it  went  to  show  the  stmt*  <«  fetf- 
Ings  defendant  bad  towards  Flynn." 

For  other  authorities  on  this  point  see 
Wood  T.  State,  128  Ala.  27,  SI ;  1  SturlEle  on 
Et.  54. 

In  State  t.  Kennade,  121  Mo.  406,  418,  26 
S.  W.  347,  349,  the  court  said: 

"The  occurrences  in  the  saloon  Jost  a  few 
minutes  before  the  homicide,  as  related  by  Bass, 
elucidaticK  as  they  did  the  sobsequent  *  *  * 
transactions  and  giviuK  to  them  their  proper 
Complexion  and  expression,  constituted  part  of 
the  res  gestse.  and  were  therefore  competent 
evidence. 

In  TeiTitotr  T.  Price,  14  N.  M.  262,  269.  91 
Pac.  733,  the  court  In  effect,  held  that  all 
the  drcnmstances  leading  np  to  and  preced- 
ing the  homicide  elucidated  the  criminal 
transaction  which  subsequeotly  occurred 
and  were  admissible  ttterefor. 

[3]  In  conclusion  we  add  that  we  are  of 
the  opinion  that  the  trial  court  should  have 
permitted  appellant  to  prove  by  the  several 
witnesses  olTered  by  him  all  that  occurred  in 
the  conversation  and  meeting  of  the  parties 
Just  prior  to  the  act  of  homicide.  The  doc- 
trine of  harmless  error  in  criminal  cases  is 
a  dangerous  one,  and  will  not  be  applied  In 
this  case,  for  we  are  wholly  unable  to  state 
as  a  fact  that  this  evidence  would  have  had 
no  material  bearing  on  the  conclusion  reached 
by  the  Jnry.  The  appellant  was  entitled  to 
show  the  previous  transaction  which  Illumi- 
nated the  subsequent  homicidal  act,  and  the 
refusal  of  the  court  to  permit  him  to  show 
such  facts  by  witnesses  other  than  himself 
constitutes  reversible  error,  for  which  reason 
this  case  will  be  reversed  and  remanded  for 
a  new  trial ;  and  It  is  so  ordered. 

HANNA,  J.,  concurs. 

PARKER,  J.  I  coucur  in  the  result,  but 
disapprove  of  the  instruction  which  ia  sus- 
tained by  the  court 


KNIQHT  T.  FAIRLESS  et  aL   (No.  1042.) 

(Supreme  Court  of  New  Mexico.   Dec.  29, 
1916.) 

(Svl^hv4  by  the  Court.) 
Appeal  axd  Ebbob  <g=^638(l)— Disuisaui— 

AiBSTBACTS  or  RSCOBD. 

Where  there  has  been  a  bona  fide  attempt 
to  comply  with  the  proviaions  of  section  6,  c. 
77.  Laws  1915,  in  rexard  to  abstracts  of  record, 
an  appeal  will  not  be  dismissed,  altbongh  the 
parts  of  the  record  referred  to  in  the  asdffn* 
ments  of  error  are  Imperfectlj  presented  in  the 
abstract. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig- 12829;  Dec  Dig.  «=»639(1).] 


Appeal  from  District  Court,  Otero  County; 
Leahy,  Judge. 

Action  between  Eli  Knight  and  Irby  Ii. 
FairlesB  and  anottier.  From  Judgment  for 
the  latter,  former  appeals.  On  motion  to  dis* 
miss  app«il,  Motiiui  denied. 

J.  h.  lAWSon,  of  Alanu^rdt^  and  Holt  ft 
Sutherland,  of  Laa  Cruoee,  for  wpeiluit. 
Benehan  ft  Wright,  of  Santa  foe  appel- 
lees. 

PARKER,  J.  Appellee  ham  mond  to  dis- 
miss the  appeal  upoi^the  ground  that  the  ab- 
stract of  record  falla  to  preewt  parte  of  ttw 
record  to  which  referaice  is  made  in  the  aa- 
slgnments  <tf  error.  He  relies  upon  section 
6  of  chapter  77,  Iaws  1915.  which  provides 
that  In  audi  caaea  the  aM>eal  may  be  dl»> 
missed.  This  eection  la  dealpwd  for  the  con- 
venience of  this  court  In  aMminfng  the  cases 
as  thv  come  before  oi.  and  gives  the  appel- 
lee or  defendant  in  error  no  absitf  ate  right  to 
a  dismissal,  In  the  case  the  abstract  does 
present  the  parts  of  the  rec<M3d  referred  to 
in  the  assignments  of  error,  but.  perhaps, 
the  same  are  so  imperfectly  presented  as  to 
require,  reference  to  the  transcript  In  order 
to  understand  the  facts.  The  pages  of  the 
transcript  are  referred  to  so  that  the  tacts 
may  be  readily  obtained.  THere  has  been  a 
bona  flde  attempt  to  comply  with  this  stat- 
ute, and,  under  all  the  drcumstances,  we  do 
not  deem  it  necessary  to  dismiss  the  appesL 

The  motion  to  dismiss  the  appeal  will  be 
denied,  and  it  is  so  ordered. 

ROBERTS,  a  J.,  and  HANNA,  J.,  concur. 

FOPUB  T.  OBEKAB.    (No.  1888.) 

(Soprene  Court  of  New  Mexico.  Oct  7, 191A. 
On  Motion  for  Rehearing.  Dea  30. 1916.) 

(SvUabua  hp  the  Oourt) 
t.  Appul  Ann  Bbrob  ^a665(!Q  —  Bxoep- 
TiONB,  Bill  of  «a>40(4)—B!xT>iTsiON— Ap- 
plication fob. 
An  application  for  extension  of  time  to  set- 
tle and  sign  a  bUl  of  exceptions  made  within 
ten  days  of  the  return  day  violatss  the  provi- 
■ion  of  section  4606,  Code  1015,  and  where  an 
extension  of  time  has  been  allowed  within  said 
ten-day  period,  and  a  bill  of  exceptions  settled 
pursuant  to  such  order  of  extension  of  time,  it 
must  be  striclcen  on  proper  motion  therefor. 

[Ed.  Note. — For  other  cases,  see  App>eal  and 
Error.  Cent  Dig.  H  2823-2825:  Dec.  Dig.  «=» 
666(2):  Exceptions,  BUI  of,  Cent  Dig.  f  60; 
Dec.  Dig.  «»40(4).] 

Z  Pliadino  •8»418<1)— Dkuubbkb— Waivu 

or  RlQHTS. 

A  demurrant  waives  hla  right  to  object  to 
an  ad\-erse  ruling  on  his  demurrer  by  proceed- 
ing to  trial  on  the  merits  or  by  subsequently 
pleading  over  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  1399,  140S:  Dec.  Dig.  «s>418(l).] 

8.  Pleading  ^241,  278— AunDsn  Plbad- 
iNo— Scope  op  Amended  Pliadtng. 
In  every  amendatory  or  supplemeDtal  plead- 
ing filed  by  a  party,  It  Is  neceasary  for  him  to 
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tbereln  restate  hi*  anttre  cauae  action,  da- 
fense,  or  reply,  and  all  matters  Bet  forth  in  bis 
original  pleading  and  not  carried  forward  into 
bia  amendatory  or  supplemental  pleading  are 
abandoned. 

lEA.  Noter— For  other  casea,  sea  Plending, 
Cent  Die  |  642;  Dsc  ZNg.  «=3241,  2T&] 

4.  Appeal  and  Ebbob  •»219<2}-^>bjeotions 
in  lowbb  coubt—flhdinos  of  fact. 
Where  the  appellant  complains  ol  the  fact 
that  the  court  omitted  to  make  findinga  of  fact, 
bat  did  not  call  thia  omiaalon  so  to  do  to  the  at- 
tention ot  die  trial  ,  court,  the  point  la  not  avail- 
able in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  OenL  Dig.  H  1822,  1323;  Dec.  Dig.  «=> 
219(2).] 

On  Motion  for  Rehearing. 

6.  A^PKAI.  AND  BXBOB  «3»1001(1>— BMVISW— 
YEBDZnT, 

Where  there  ia  aubstaotial  evidence  to  sap- 
port  the  verdict  or  judgment,  or  the  findings  of 
the  court,  further  inquiry  in  this  court  will  not 
be  had. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  392ft-«)38;  DwL  Dig.  «=» 

looid).] 

0.  EVIDBHCX  ^3>884r-PABOL  BVIDBRCB— AD- 
laSSIBILITT. 
The  general  role  Is  that  parol  evidence  can- 
not be  received  to  contradict,  vary,  add  to,  or 
subtract  from  the  valid  written  terms  of  a  ocm- 
tracL 

[E^  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  «=s>S84.] 

7.  Btxhbkcb  «=a419(l)  —  Pabol  Bvidbrcb  — 

OOIfSXDBBATTON. 

If  a  written  Inatniment  faUa  to  state  the 
entire  conaideratiou,  the  same  may  be  shown, 
and  if  the  consideration  stated  Is  In  ambiguous 
terms,  or  if  It  is  clear  that  the  whole  consid- 
eratioQ  is  not  stated,  the  trae  consideration 
may  be  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1816;  Dec.  Dig.  «=>418(1).] 

&  Evidence    <S=>434(1)— Paboi.  Bvidbnoe 

Ruun— ADioasiBziJTr. 
Oral  evidence  is  admlssiUe  fdr  Ae  purpose 
of  impeaching  a  written  Instrument  for  false 
or  fraudulent  representations,  upon  the  faith  of 
which  the  contract  was  enters]  into. 

[Ed.  Note—For  other  cases,  aee  Evidence, 
Gent  Dig.  H  2006,  2015,  S020;  Dec.  Dig.  «=> 
434(1)0 

ft  pLBAPiifo  ^ssOT  —  DanRras— AirmiPAT- 
iNa  DEFEirBsa. 
The  pleader  is  not  required  to  anticipate  de- 
fenses. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  fi  139;  Dec  Dig.  «»>e7.] 

Appeal  from  District  Court,  Colfax  County; 
T.  D.  Lieb,  Judge. 

Action  by  George  W.  Pople  against  John 
Orekar.  From  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Thla  la  an  action  In  equity  to  foredoae  a 
mechanic's  lien,  arising  In  connectlai  with 
the  erection  of  a  two-story  btids.  building  In 
the  dty  of  Rattm.  App^tent  demurred  to 
the  ccHnplaint,  Bnbsequently  answering  and 
setting  up  a  connterdalm  and  alleged  waiver 
of  the  lien,  to  whidi  aiq^ellee  replied,  assert- 
li^  an  absence  of  oonsideratlMt  for  tihe  waiv- 
er and  fraud  in  Its  procurement  To  the  re- 
ply appellant  demurred,  but  did  not  In  this 


demurrer  or  the  dnnurrer  to  the  CMuplalnt 
raise  a  Jurisdictional  question.  The  demur- 
rers were  overruled  hy  the  trial  court,  and 
the  parties  proceeded  to  trial  before  the 
court,  vhlcb  resulted  in  a  judgment  for  ap- 
pellee f6r  the  sum  of  $341.81  and  attorneys 
fee  In  the  sum  of  $S0,  fr<Hn  whldi  Juitement 
and  decree  the  defendant,  appellant  here, 
appeals. 

J.  Leahy,  of  Raton,  for  appellant.  Is.  8. 
Wilson,  of  Raton,  for  appellee. 

HANNA,  J.  (after  stattng  the  facta  as 
above).  [1]  The  appellee  moves  to  strike  the 
bill  of  exceptions  because  an  order  of  the 
trial  cotirt  filed  upon  the  4tb  day  of  December, 

1915,  extending  the  time  for  signing  and  set- 
tling the  bill  of  exceptions  to  the  6th  day  of 
December,  1915,  and  further  order  of  the 
court  granting  the  defendant  an  extension 
of  time  within  which  to  file  the  transcript  of 
record  in  the  Supreme  Court  until  the  17th 
day  of  December,  1915,  were  improvidently 
entered,  and  not  within  the  statutory  re- 
quirements governing  sudi  extensions  of  time, 
the  return  day  having  been  previously  extend- 
ed to  the  7th  day  of  December.  The  further 
point  is  made  tliat  the  notice  served  upon  ap- 
pellee of  the  intention  of  appellant  to  apply 
to  the  trial  Judge  for  the  signing,  sealing, 
and  settling  of  the  bill  of  exceptions  was  not 
served  In  conformity  with  the  statute,  in 
that  the  day  fixed  for  settling,  signing,  and 
sealing  the  bill  of  exceptions  was  only  three 
days  prior  to  the  return  day,  which  was 
December  7, 1915,  and  further  because  the  no- 
tice was  dated  November  27,  1915,  and  re- 
ceived by  the  attorney  for  appellee  on  the 
29th  day  of  November,  1915,  but  that  no  tran- 
script of  record  was  filed  In  the  cause  with 
the  clerk  of  the  court  prior  to  the  30th  day 
of  November,  1915,  or  four  days  prior  to  the 
date  fixed  for  the  hearing  upon  (he  applica- 
tion to  have  the  bill  of  exceptions  signed, 
sealed,  and  settled. 

It  appears  that  the  several  objections  were 
raised  and  exceptions  taken  to  the  action  of 
tile  trial  court  in  making  the  orders  referred 
to.  The  statutes  governing  the  question 
under  consideration  were  fully  considered  by 
thia  court  in  the  case  of  Costilla  Laud  & 
Development  Co.  et  oL  v.  Robert  Allen  et  at, 
17  N.  M.  343,  128  Pac.  79,  and  it  was  there 
3?ointed  out  that  section  2  of  chapter  120, 
Laws  1909,  appearing  as  section  4490,  Code 

1916,  only  authorizes  an  extenslw  ot  time 
within  which  to  file  a  complete  transcript, 
and  under  this  section  no  authority  exists  for 
extending  the  time  for  settling  and  signing 
the  bills  of  exceptions.  By  section  4  of  chap- 
ter 120,  S.  U  1909,  appearing  as  sectlai  4605, 
Code  1915,  authority  was  granted  the  trial 
Judge,  or.  In  his  absence  from  the  state,  any 
other  district  Judge,  to  extend  the  time  for 
settling  and  signing  the  bills  of  exceptions, 
appllcatliai  for  which  extenrion  of  time,  how- 
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ever,  most  be  made  at  least  ten  days  prior 
to  the  return  day. 

There  la  no  queetlcm  In  the  case  under  con- 
sideration bat  that  the  extension  of  time  to 
settle  and  sign  the  Mil  of  exceptions  was 
made  within  the  ten-day  p^lod  Immediate^ 
inrecedU^  the  return  day,  and  the  order  was 
therefore  violative  of  the  prAvlslons  of  sec- 
tion 4505  of  the  Code,  for  which  reason  the 
motion  to  strike  the  bUl  of  exceptions  must 
be  granted.  See  Price  et  aL  r.  Toti  et  al., 
16  N.  M.  1,  118  Pac  624. 

[2]  There  are  numerous  assisnoients  of  er- 
ror, most  of  which  depend  upon  the  bill  of  ex- 
ceptions, and  therefore  cannot  be  considered. 
Appellant,  however,  urges  that  the  trial  court 
committed  error  In  overruling  demurrers  to 
the  complaint  and  the  reply.  It  is  axiomatic, 
however,  that  a  demurrant  waives  his  right 
to  object  to  an  adverse  ruling  on  Ms  demurrer 
by  proceeding  to  trial  on  the  merits  or  by 
BubseQuently  pleading  over  to  the  merits. 
31  Cyc.  746 ;  B.  S.  Green  Co.  v.  Blodgett,  159 
ni.  169,  42  N.  E.  176.  50  Am.  St  Bep.  146. 

[3]  Appellant  next  argues  that  plaintiff  was 
estopped  from  all^:lng  in  his  reply  a  differ- 
ent time  of  payment  of  the  money  alleged  to 
be  due  blm  than  he  alleged  In  the  complaint, 
and  further  discusses  several  other  grounds 
of  alleged  estoppel.  We  fall,  however,  to 
And  any  asdgument  of  error  raising  the 
question  of  estoppeil,  and  therefore  will  not 
consider  these  alleged  grounds  of  error. 

The  next  proposition  argued  by  aiqpellant 
predicates  error  on  the  action  of  the  trial 
court  In  overruling  the  motion  of  defendant 
to  strike  an  amendment  to  plaintiff's  reply, 
for  reasons  stated  In  sold  motion.  The  only 
grounds  of  the  said  motion  necessary  to  con- 
sider have  to  do  with  the  alleged  failure  of 
said  pleading  to  set  forth  all  the  matters  re- 
lied upon  by  way  of  replication  to  the  an- 
swer. In  other  words,  the  so-called  amended 
reply  sought  to  supplement  the  original  reply, 
'  and  did  not  restate  all  the  matter  contained 
In  the  first  pleading  filed  as  a  reply.  In  Al- 
bright V.  Albright  et  aL,  21  N.  M.  606,  157 
Pac.  662,  this  court  held  that  In  every  amenda- 
tory or  supplemental  pleading  filed  by  a  par- 
ty It  Is  necessary  for  him  to  therein  restate 
his  entire  cause  of  action,  defense,  or  reply, 
and  all  matters  set  forth  In  his  original  pl«id- 
Ing  and  not  carried  forward  Into  his  amenda- 
tory or  supplemental  pleading  are  abandoned. 
Therefore  there  could  not  be  error,  so  far  as 
this  fVP^lsnt  is  concerned.  A  failure  to 
comply  with  the  statute  wonld,  as  stated, 
simply  operate  as  an  abandonment  of  the 
original  pleading;  therefore  we  find  no  er- 
ror In  the  matter  complained  o£ 

[4]  It  is  next  assigned  as  error  that  the 
court  refused  to  make  specific  findings  of  fact 
and  conclusions  of  law  requested  by  defend- 
ant That  the  court  did  so  refuse  Is  apparent 
from  the  record,  but  we  cannot.  In  the  ab- 
sence of  a  bill  of  exceptions,  pass  upon  the 
alleged  erroneous  actlcm  <^  the  trial  court  In 


OdM  respect,  because  m  have  noiw  of  the 
evidence  before  us,  and  are  not  able  to  Judge 
wheth^  the  findings  of  fact  tendared  and  re- 
quested were  improperly  refused  or  not. 
This  being  true,  the  oondu^ns  of  law  v/bidx 
necessarily  were  based  upon  the  findings  of 
fact  cannot  be  passed  upon  by  this  court  and 
we  therefore  cannot  snstain  elttier  contention 
of  appellant 

In  the  same  c<mnectlon  It  Is  argued  that 
It  was  the  duty  of  the  trial  court  to  find  the 
facts  and  give  its  conclusions  of  law  perti- 
nent to  the  case,  which  the  trial  court  failed 
and  refused  to  do.  We  find  no  evidence  of 
the  follure  of  the  trial  court  In  this  respect 
except  so  far  as  it  appears  that  the  trial  court 
refused  to  give  the  findings  of  fact  and  con- 
clusions of  law  tendered  by  the  defendant 
In  the  case  of  Endersteln  v.  A.,  T.  &  S.  F. 
Ry.  Co.,  21  N.  M.  548.  157  Pac.  670.  this  court 
recently  held  that,  where  the  appellant  com- 
plains of  the  fact  that  the  court  omitted  to 
make  findings  of  fact,  but  did  not  call  this 
(snisslon  so  to  do  to  the  attention  of  the  trial 
court,  the  point  is  not  available  In  this  court. 
In  other  words,  the  appellant  cannot  be 
heard  to  claln^  the  benefit  of  an  alleged  error 
in  an  omission  by  the  trial  court  where  he 
did  not  direct  the  attention  of  the  court  to 
such  omission  by  the  necessary  request  that 
the  court  make  the  findings  and  conclusions 
called  for  by  the  statute.  It  Is  true  in  this 
case  the  appellant  did  tender  certain  findings 
of  fact  and  conclusions  of  law.  But  these 
were  not  deemed  proper  to  be  given  and  were 
refused.  No  further  request  was  made  by 
appellant  for  additional  findings  by  the  trial 
couit,  and  no  other  findings  were  tendered 
or  called  for.  We  therefore  find  no  error  la 
the  record  in  this  respect 

The  Judgment  of  the  lower  court  Is  affirm- 
ed ;  and  tt  Is  so  ordered. 

BOBBBTS,  0.  3^  and  PABKBR,  3^  concoi. 

On  Motion  for  Bcheartog. 

BANNA.  J.  Appellant  urges  a  number  of 
grounds  In  sup[>ort  of  his  motion  for  rehear- 
ing, the  first  11  grounds  stated  covering  sub- 
stantially the  same  question,  which,  brlefiy 
stated,  is  predicated  upon  the  following  facts, 
viz.:  That  this  court  overlooked  the  fact  that 
at  the  time  of  the  oral  argument  the  motion 
to  strike  the  bill  of  exceptions  and  to  dis- 
miss the  ai^;>eal  tiad  been  denied,  for  whldi 
reason  this  court  was  precluded  from  again 
entering  upon  a  ctm^deratlon  of  the  ques- 
tion, and  by  reason  of  the  further  fact  that 
appeUee,  having  filed  a  brief  iQ>on  the  merits, 
had  waived  his  right  to  agahi  urge  the  al- 
leged defect  In  the  appeal,  giving  rise  to  the 
motion  to  strike  and  dismiss,  and  that  there- 
fore this  court  could  not  enter  upon  a  re- 
consideration of  the  question  as  called  upon 
to  do  by  a  supplemental  brief  of  appellee 
filed  July  20,  1916,  again  raising  the  alleged 
defects  in  the  record. 
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In  «nr  opinion  ve  held  that  the  applica- 
tion tor  an  extension  of  time  within  which  to 
settle  and  sign  the  blU  of  exceptions  mnst 
not  be  made  within  ten  days  of  the  return 
day,  and  that  the  bill  of  exceptions  In  this 
case  mnst  be  stricken  becanse  such  aK>Uca- 
tloD  bad  been  made  within  the  period  of  ten 
days,  and  therefore  violated  the  proTislonB 
of  section  400S,  Code  of  1015. 

We  assume  that  December  7, 1916,  was  the 
return  day  In  this  case.  It  had  been  fixed 
as  the  return  day  by  stipulation,  and  by  the 
order  of  the  district  court  made  and  entered 
on  the  4th  day  of  October,  1915,  at  Tucom* 
carl,  N.  M.  It  is  now  contended  that  tbls 
date  was  the  time  fixed  for  signing  and  set- 
tling the  bill  of  exceptions  only,  and  this 
contention  finds  some  support  In  a  later  order 
of  the  trial  conrt,  entered  oh  the  6th  day  of 
December,  1916,  in  which  order  the  trial 
court  granted  "the  defendant  an  ^tension  of 
time  within  which  to  file  the  transcript  of 
record  or  certified  co^ea  thereof  In  the  Su- 
preme Court  of  New  Meztco,"  flxlns  said  ex- 
tension of  time  "as  December  17, 191K." 

This  conrt  assumed-  Uiat  the  trial  conrt 
and  counsel  understood  the  term  "return 
day"  to  mean  just  what  the  statute  Intended 
It  should  mean,  and  what  Is  cmnmonly  under- 
stood by  this  court  and  counsel  generally  to 
be  the  meaning  of  the  term.  The  several  or^ 
ders  and  motion,  upw  careful  examination, 
would  possibly  Indicate  tbat  the  counsel  in 
the  court  below  did  not  have  the  meaning  of 
the  term  "return  day"  clearly  in  mind.  It 
was  evidently  assumed  that  the  extension  of 
time  to  X>ec«nber  7.  1916,  was  for  the  pur- 
pose, and  the  purpose  only,  of  settling  and 
signing  the  bill  of  exceptions.  The  last  or- 
der of  the  trial  court  evidently  sought  to  cor- 
rect the  inadvertence  of  counsel  and  extend- 
ed the  return  day  to  the  17th  of  December, 
without  designating  the  later  date  as  the  re- 
turn day.  In  view  of  the  confusion  which 
has  existed  in  the  treatment  of  this  particu- 
lar matter  by  both  trial  court  and  counsel, 
It  is  deemed  advisable  to  reconsider  our  ac- 
tLon  In  striking  the  bill  of  exceptions  and  to 
give  consideration  to  sQCh  assignments  of  er- 
ror as  we  have  heretofore  declined  to  con- 
sider upon  the  ground  that  the  bill  of  excep- 
tions was  not  before  us.  and  we  will  there- 
tore  take  up  a  constderatlott  of  these  in  their 
order. 

[f  ]  The  first  point  relied  upon  by  appellant 
in  his  bile(  whldi  lus  not  been  given  ««• 
^deration  In  our  former  opinion,  is  that  the 
trial  court  erred  in  overruling  the  objections 
of  defendant  to  testimony  of  the  witnesses 
Jaramlllo  and  Romero,  because  such  testimo- 
ny was  offered  for  the  purpose  of  proving  a 
verbal  agreement  between  the  litigants,  enter- 
ed into  prior  to  the  making  of  the  written 
agreement.  While  appellant's  contention  la 
this  respect  Is  not  clear,  It  must  be  based 
iwon  the  ground  tbat  the  alleged  verbal 


agreonent  became  merged  In  the  written  con- 
tract 

The  conversation  testified  to  dealt  with  an 
understanding  between  the  parties  to  the 
litigation,  had  before  a  written  contract  be- 
tween than  was  entered  into,  and,  over  the 
objection  of  the  defendant  on  the  ground  that 
the  former  understanding  was  immaterial, 
the  court  permitted  the  testimony  to  be  giv- 
en upon  the  theory  that  the  alleged  written 
contract  related  back  to  the  prevtous  verbal 
understanding.  Ttxe  record,  however,  further 
disdoses  the  fftct  that  the  alleged  written 
contract,  which  was  set  out  In  the  answer 
of  defendant,  had  been  abrogated  by  agree- 
ment of  the  iwrtles,  and  a  subsequent  verbal 
contract  entered  into,  which  was  the  ctm- 
tract  referred  to  In  the  complaint,  and  which 
was  substantially  the  same  as  the  first  parol 
agreement.  By  reason  of  this  issue  between 
the  parties  as  to  what  contract  had  been  en- 
tered into  by  the  parties.  It  would  become 
evident  tbat  the  conversation  b^ore  employ- 
ment, as  testified  to  by  the  witness  Jaramlllo, 
would  be  Important  in  throwing  light  upon 
the  undertaking  or  agreement  which  was 
finally  entwed  Into,  and  therefore  this  evi- 
dence became  material.  Tbo  same  conclu- 
sion applies  to  the  tesdmony  ct  the  witness 
Romero. 

The  next  error  assigned  Is  the  refusal  of 
the  trial  court  to  adtftt  certain  evidence  of 
defendant  oiTered  to  prove  a  bar  account  of 
the  plaintiff ;  It  being  contended  that  defend- 
ant laid  a  proper  foundation  for  the  Intro* 
ductlon  of  this  evidence  by  showing  that  cer- 
tain charge  slips  were  made  by  a  bartender, 
Ely  Markovlch,  who  could  not  be  produced. 
It  appears  frran  the  record  that  Markovlch 
made  charges  on  slips  of  paper  which  the  d^ 
fendant  had  totaled  and  entered  In  a  book  In 
his  possession  at  the  time  he  was  seeking  to 
testify,  and  from  whidi  he  attempted  to  give 
evidence.  The  statement  of  counsel  for  de- 
f aidant  was  as  follows: 

"DeCendant  excepts  to  He  ruling  of  the  court, 
and  now  offers  the  testimonv  of  the  witness  as 
to  the  entries  made  by  Mr.  Markovlch  and 
transferred  br  this  vibiess  to  the  books  at- 
tempted to  be  offered  fn  evidence  and  offers  the 
books,  and  further  offers  to  have  the  witness 
refre^  his  recollection  of  the  charges  made 
against  plaintiff  as  made  by  this  witness  and 
copied  from  the  original  entries,  and  th«i  tesdi- 
ty  from  mmtffj.- 

nie  court  ruled  that  the  books  could  not 
go  In  evidence  unless  the  original  entries 
upon  whidi  they  were  based  should  go  in 
with  them.  The  statute  nnd»  which  the  de- 
fendant was  evidently  attempting  to  proceed 
was  sectirai  2187,  Code  1916,  whldi  reads  as 
follows: 

"In  the  trial  of  civil  causes  In  the  courts  of 
this  state,  the  books  of  account  of  any  mer- 
chant, shopkeeper,  physician,  blacksmith  or  otfa- 
•r  person  doing  a  rttular  business  and  keying 
daily  entries  thereof,  may  be  admitted  in  evi- 
dence as  proof  of  such  accounts  upon  the  fol- 
lowing conditions: 

"First.  Tbat  he  kept  no  derl^  or  dse  the 
clerk  Is  dead  or  Inaccessible, 


Digitized  by 


1114 


IGl  PAGIFIO  BXFOBTEB 


"Secontl.  Upon  proof,  tht  pturtr's  oath  being 
sufficient,  tfaat  the  book  tendered  is  the  bwA  ot 
original  entries. 

"Thircl.  Upon  proof,  by  his  cuatomers,  that 
he  usuall?  kept  correct  booka. 

"Fourth.  Upon  inspection  by  the  court  to  see 
if  the  books  8i«  free  from  any  snmiciw  of 
fraud." 

It  is  clearly  evident  that)  tbere  waa  no 
real  attempt  to  <!<Hnply  with  the  terms  and 
conditlous  of  this  statute;  ft>T  wMch  reason 
we  find  no  error  In  this  raUng  of  the  trial 
court  There  was  no  evideoce  tending  to  ex- 
plain why  Uie  clerk  who  had  made  the  origi- 
nal entries  could  not  be  prodncedt  nor  why 
the  OTiglnal  book  of  enbries  coold  not  be 
prodaced,  nw  that  the  account  as  produced 
was  correct,  and  In  other  respects  the  testi- 
mony failed  tot  show  any  real  compliance 
with  the  statute  upon  this  subject 

The  next  point  assigned  aa  emnr  by  appel- 
lant is  that  the  evidence  of  the.witnesB  Her- 
bert Fbikla  was  In^iropwly  admitted  over 
the  objection  of  the  defendant,  because  the 
written  ctmtract  could  not  be  abrogated  by 
this  evidence.  This  contentioh  loses  sight  of 
ttie  foct  that  pi*|?i*Wf  claimed  a  verbal  con- 
tract for  personal  employment  to  supervise 
the  offiostrudlfm  of  the  building;  -which,, 
plaintiff  contends,  had  been  abrogated.  The 
testimony^  of  the  witness  toided  to  prove 
plaintUTs  ctmtention,  and  was  therefore 
clearly  admissible;  tt  Indicated  that  de- 
fmdant-  had  assumed  diarge  of  the  work, 
and  was  employing  labor  and  fixing  wages, 
and  thereby  demonstrating  that  the  written 
contract  had  been  abrogated. 

ThB  next  point  argued  la  that  thct  trial 
court  was  in  error  In  rendering  the  decree 
because  the  court  had  no  Jurisdiction  so  to 
do.  since  the  only  ground  for  equity  Jurisdic- 
tion was  the  allegation  of  tlie  alleged  lien, 
and  the  defendant's  waiver  at  the  same  was 
presented  to  the  court  prior  to  the  time  the 
court  attempted  to  take  Jurisdiction,  and  try 
the  cause  without  the  aid  of  a  jury,  thereby 
depriving  defendant  of  his  right  to  have  said 
facts  tiled  by  Jury.  It  does  not  appear  that 
this  point  was  presented  by  the  assignments 
of  error  of  appellant,  and  we  hare  searched 
the  record  In  vain  to  find  where  the  point 
was  called  to  the  attenti(ni  of  the  trial  court. 
The  brief  of  appellee  Is  silent  upon  this 
point,  but  our  examination  leads  us  to  con- 
clude that  there  Is  absolutely  no  merit  or 
baslB  for  this  contention. 

The  next  error  assigned  Is  that  the  decree 
Is  erroneous  because  It  Is  apparent  from  the 
amount  thereof,  and  which  is  practically  all 
that  plaintlfF  sued  for,  that  no  allowance 
was  made  the  defendant  as  an  offset  for  the 
damages  sustained  for  plaintiff's  failure 
to  fulfill  bis  part  of  the  conditions  In  said 
written  contract,  and  tliat  said  decree  failed 
to  allow  the  defendant  any  offset  whatever 
as  set  forth  in  the  counterclaim  of  his  an- 
swer. It  appears  from  the  record  that  the 
amount  sued  for  was  $492,  and  Interest, 
while  the  amount  recovered  was  $341,  so  that 


the  essential  ground  of  plaintiff's  complaint 
in  connection  with  this  alleged  error  is  not 
well  taken;  as  It  Is  evident  tliat  something 
was  allowed  In  the  way  of  an  offs^  It  Is 
not  for  this  court  to  weigh  the  evidence,  but, 
as  has  been  so  fcequently  said  as  to  require 
no  citation  of  authority,  where  there  is  sul>- 
stantial  evidence  to  sui^rt  the  verdict  or 
Judgment,  or  the  findings  of  the  court,  fur- 
ther luQuliy  in  this  court  wlU  not  be  bad. 
Wade's  New  Mexico  Appellate  Procedure,  1 
490. 

The  next  four  aasignmeots  of  error  deal 
with  an  alleged  waiver  of  the  mechanic's 
lien,  wliich  Is  the  basis  of  the  suit.  It  is  first 
contended  that  evidence  was  Improperly  ad- 
mitted tending  to  show  fraud  by  misrepresen- 
tation in  procuring  the  waiver;  that  plaintiff 
made  no  request  to  have  the  waiver  »et 
aside;  that  the  waiver  was  not  sufflclentiy 
pleaded;  that  the  alleged  misrepresentation 
did  not  constitute  fraud ;  and  that  the  plead- 
ings should  have  been  amended  In  order  to 
give  the  court  jurisdiction  to  pass  upon  the 
alleged  waiver.  It  appears  from  the  evi- 
dence that  the  plaintiff  below,  appellee  here, 
before  the  completion  of  his  work  upon  the 
building,  executed  a  waiver  of  his  Hen,  his 
testimony  (Usclosing  that  he  did  this  upon 
representations  by  the  defendant,  appellant 
here,  that  It  was  necessary  to  borrow  money 
and  place  a  mortgage  upon  the  prc^rty 
In  order  to  secure  fonds  to  complete  the 
work,  and  that  after  he  secured  the  funds 
he  would  pay  the  money'  due  the  plaintiff. 
His  agreement  so  to  pay  the  amount  due  Is 
relied  upon  as  the  misrepresentation  con- 
stituting fraud.  It  is  also  urged  by  ai%>ellee 
that  there  was  no  consideration  for  the  waiv- 
er, and  that  the  expressed  consideration  of 
$1  was  not  paid.  The  alleged  waiver  of  the 
lien  was  signed  after  the  employment  of  the 
plaintiff,  and  the  employment  was  In  no  way 
conditioned  upon  the  execution  of  the  waiver 
of  the  llffii.  There  to  no  controversy  between 
the  parties  that  the  mechanic's  Uea  could  be 
waived.  It  iB  simply  contended  that  there  Is 
no  consideration  for  the  alleged  waiver  In 
question,  or.  If  consideration  existed.  It  has 
failed  by  reason  of  the  alleged  bad  faith  or 
fraud  of  the  defendant. 

[7]  The  statement  of  the  several  assign- 
ments of  error,  though  somewhat  confusing 
and  apparently  presenting  dlfflculties.  Is,  In 
our  opinion,  resolvable  Into  the  one  question 
of  whether  or  not  parol  testimouy  can  he 
Introduced  to  show  the  real  consideration  for 
the  written  contract  or  waiver  of  the  lien. 
The  general  rule  Is  that  i>arol  evidence  can- 
not be  received  to  contradict,  vary,  add  to,  or 
subtract  from  the  valid  written  terms  of  a 
contract.  This  rule,  however.  Is  subject  to 
the  excepU(Hi8  that,  if  a  written  instrument 
fails  to  state  the  entire  consideration,  the 
same  may  be  shown,  and  If  the  consideration 
stated  is  In  ambiguous  terms  or  If  It  Is  clear 
that  the  whole  consideration  Is  not  stated, 
the  true  consideration  may  be  proved.  Jonea 
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on  Brl^nce,  |  468.  Tlie  same  antbor  alao 
itates  the  rule  to  be  tiiat  the  real  consldera- 
tlcm  may  be  proved,  althonc^  different  from 
that  expressed  in  the  writing,  nnlesa  the  pa- 
rol testimony  tends  to  change  the  contract  it- 
self, In  which  event  parol  evidence  Is  not  ad 
misalble.  To  the  same  effect,  see,  also,  Wig- 
more  on  Evidence,  {  2433;  volume  3,  Ency.  ot 
Bvid.  pp.  401,  402;  9  Gya  868;  6  A.  *  B. 
Hkicy.  of  Law,  767. 

[I]  If  the  evidence  objected  to  does  not  go 
to  the  matter  of  proving  the  tme  consldera 
tloQ.  but  is  solely  to  be  considered  as  evi- 
dence of  misr^resentation  amounting  to 
fraud,  we  find  that  the  evidmce  would  never- 
theless be  admissible,  upon  the  ground  tliat 
oral  evidence  is  admissible  for  the  purpose  of 
impraching  a  written  Instrument  for  false 
or  fraudulent  representations,  up<Mi  the  faith 
of  which  the  contract  was  entered  into. 
That  this  is  an  exception  to  the  general  mle 
as  to  the  admlosibUity  of  oral  evidence  af- 
fecting the  terms  of  the  written  instrument 
finds  support  in  Abbott's  Proof  of  Facts,  p. 
062,  and  In  the  antliorltles  there  dted. 

[I]  We  deem  It  unnecessary  to  further  con- 
sider the  question  raised  by  the  several  as- 
signments of  error  referred  to,  further  than 
to  say  that  the  objection  that  the  waiver 
was  not  sufficiently  pleaded  Is  not  well  taken. 
It  is  a  well-established  principle  of  pleading 
that  the  pleader  is  not  required  to  anticipate 
defenses.   81  C^c  1Q9. 

[B]  The  next  assignment  of  error  is  that 
a  Judgment  or  decree  In  any  amount  for 
plaintier  would  be  erroneous  because  of  insuf- 
flclent  evidence  to  support  the  same.  An  ex- 
amination of  the  record,  however,  clearly 
■hows  substantial  evidence  to  support  the 
Judgment  of  the  lower  court,  and  It  will 
therefore  not  be  disturbed  by  this  court 

Finding  no  error  in  the  record,  or  the  bill 
of  exceptions,  we  adhere  to  our  former  Judg- 
ment, which  is  that  the  Judgment  of  the  low- 
er court  bo  affirmed;  and  it  is  so  ordered. 

ROBEBTS,  a  J.,  ana  PAEKBB,  J.,  con- 
cur. 


IX>FTU3  et  aL  T.  JOHNSON.   (No.  1824.) 

(Supreme  Court  of  New  Mexico.   Dee.  80, 

1816.) 

(Svllabm  by  the  Court.) 

1.  APFBiX  AMD  EBBOB  ^=3016  —  RSOOBO  — 

Scope  ano  Cohtbnts— Necbssitt  fob  Bux 

OF  ElXCEPTIONS. 

In  all  actions  tried  without  a  Jury  the  tes- 
timony takflD  before  a  court  or  that  talcen  by  a 
referee,  the  transcribed  notes  the  stenogra- 
pher in  such  coeea,  properly  certified  by  th« 
court  or  referee,  end  all  motions,  orders,  or  de- 
cisions made  or  entered  in  the  prepress  of  the 
trial  of  any  such  action  shall  becrane  and  be 
a  part  of  the  record  for  the  purpose  of  having 
the  cause  reviewed  by  the  Supreme  Court  upon 


appeal  or  writ  of  error,  without  any  bill  of  ex- 
ceptions. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2332-2340;  Dec  Dig.  «=» 
516.] 

2.  Appkal  and  Bbbob  ^597(1)— Rbcobd— 
Matcebb  to  bb  Shown. 

Section  SI,  c.  57,  Scsa.  Lews  1907  (section 
4500,  Code  191S),  provides  a  method  by  which 
leas  than  the  entire  record  may  be  incorporated 
into  the  transcript  but;  under  this  section,  ail 
that  portion  of  the  record  essential  to  a  review 
in  the  Supreme  Court  of  the  questions  presented 
must  be  incorporated  into  the  transcript  of  the 
record. 

[Ed.  Nota — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  2627-2681.  2680-^688; 

Dec.  Dig.  «=>59fa)J 

3.  Appeal  and  Ebbob  ^907(:U— Bsview— 
Pbesumftions. 

Upon  a  donbtful  or  deficient  record  every 
presumption  Is  Indulged  In  favor  of  the  cor- 
rectness and  regularity  of  the  decision  of  the 
court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  H  S678,  8678;  Dec.  Dig.  «=» 
907(1).] 

4.  Appeal  and  E^ob  4s9>696—Rbcobd— Du- 
ty TO  Pbepabk. 

Tbe  duty  of  having  a  transcript  properly 
prepared  ana  filed  rests  upon  t3»  appellant  or 
plaintiff  in  error. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  CmL  Dig.  ff  2624-2^;  Dml  big.  «s» 
G96.} 

5.  Appeal  and  Bbbob  «3b»660(2)— Bxoobi^ 

Defects— CoBEEonoN. 
Section  4602,  Code  1916.  prorldes  that  a 
suggestion  or  motion  for  a  cotiorarl  to  supply 
a  diminution  of  the  record  shall  be  made  on  the 
first  day  of  the  term  to  which  the  appeal  or  writ 
of  error  is  returnable,  and  idiall  be  accompanied  • 
by  an  adidavit  setting  tarth  reasons,  satisfactory 
to  the  court,  for  the  omlssira  of  the  same  from 
the  transcript 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  2845;  Dec  Dig.  «=>660(2).] 

Error  to  District  Oourt,  San  Jnan  Ooonty ; 
Abbott,  Judge. 

Action  by  J.  Allen  Johnson  against  T.  L. 
Loftus  and  otheirs.  Judgment  for  plain  tiff, 
and  defendants  Loftus  and  others  bring  er- 
ror.  Motioo  to  dismiss  denied. 

EVank  A.  Burdlck,  of  Farmington,  for 
plalntltb  In  error, 

HANNA,  J.  Thlfl  la  a  suit  bronght  bj  tb» 
defendant  In  error,  J.  Allen  Johnson,  against 
the  town  of  Farmlngton,  and  Messrs.  Ijoftns, 
HaU,  and  Tucker,  plalntlffli  In  enw,  seeking 
damages  for  Uie  alleged  negligent  pwftmn- 
anee  of  a  contract  for  the  crastruetifMi  of  a 
waterworks  ajvtem  to  nq}pl7  the  town  of 
FarmlBgton. 

At  this  time  tbe  case  Is  not  before  us  on 
Its  merits,  but  npou  a  rooUon  by  the  defi- 
ant in  vrtor  to  dismiss  tbe  appeal,  the 
grounds  of  which  motion  are:  First  where 
only  a  portion  of  tbe  record  and  proceedings 
of  the  trial  court  is  deemed  necessary  to  a 
review  of  the  case,  and  p<nti(m  Is  call- 
ed for  by  ttie  prsedpe  filed  In  tbe  office  of 
the  4deA  of  file  district  court,  under  the  pro- 
visicms  of  section  4S0O,  Code  1910,  It  la  neceo- 


«B»For  other  oaaas  see  ssnt  torte  sad  KBY-HUHBBR  la  aU  Kv-HsBhsnd  Slgarts  and  IndszBB 


Digitized  by 


Google 


1116 


161  PACIFIC 


aSPOSTEB 


(N.M. 


sary  that  the  court  stenoffrapher  transcribe 
the  whole  of  his  stenographic  notes  and  file 
the  same  in  the  office  of  the  clerk  of  the 
court  In  which  the  action  In  which  they 
were  taken  was  tried.  Section  4S00  does 
not  clearly  provide  for  the  filing  In  the  office 
of  the  clerk  of  the  transcribed  notes  of  the 
evidence  or  proceedings  had  at  the  trial, 
though  infereotlally  such  would  seem  to  be 
called  for.  The  pnec^e  Is  directed  to  the 
clerk  of  the  court  and  calls  for  a  portion  or 
portions  of  the  proceedings,  which,  it  would 
seem,  the  clerk  would  be  unable  to  incorpo- 
rate in  the  transcript  to  be  prepared  by  him 
unless  all  of  the  proceedings  were  tm  file  in 
his  office. 

In  the  case  of  bills  of  exceptions,  under  the 
provisions  of  section  4495,  it  was  evidently 
the  Intention  of  the  Legislature  to  authorize 
any  party  to  an  action  to  require  the  court 
stenographer  to  transcribe  the  whole  or  any 
part  of  his  notes,  which  are  then  to  be  filed 
In  the  office  of  the  clerk  of  the  court  and 
thereafter  embodied  in  the  Ull  of  exertions. 
This  section  and  section  4500  were  both  in- 
cluded In  the  appelate  procedure  act  of 
1907,  and  the  fact  that  the  filing  of  the  trans- 
cribed notes  in  the  office  of  the  clerk  of  the 
court  Is  not  required  under  section  4495 
would  perhaps  cast  some  doDbt  upon  the 
construction  of  section  4500. 

We  have  not  been  favored  with  a  brief  by 
defendants  in  enror  in  support  of  the  motion 
to  dismiss,  and  by  reason  of  the  fact  that 
our  determination  upon  the  second  point 
raised  makes  the  decision  upon  this,  the 
first  point  raised,  a  moot  quesUon,  we  are 
disposed  to  pass  the  question  without  decid- 
ing, until  such  time  as  the  court  has  the 
question  before  it  properly  briefed. 

The  second  and  only  other  point  raised  by 
the  motion  to  dismiss  ia  that  where  a  por- 
tion only  of  the  record  or  fooceedings  of  the 
trial  court  is  sought  to  be  brought  to  this 
court  for  review,  under  sections  44»3  and 
4500,  Code  1916.  it  l8  necessary  that  the  por- 
tion of  the  proceedings  so  brought  op  tor 
review  shall  be  properly  certified  by  the 
court  or  referee,  which  certificate  must  also 
Bbow  that  the  portion  of  tbo  testimony  or 
proceedings  so  brought  np  for  review  con- 
tains ail  tlie  erULmoe  In  title  court  below  upon 
the  question  or  questions  sought  to  be  re- 
viewed. 

[1]  The  provisions  of  section  4493  are 
plain,  and  it  is  there  clearly  provided  that: 

"In  all  actions  tried  without  a  jury  the  tes- 
timony taken  before  a  court  or  that  taken  by 
a  referee,  the  transcribed  notes  of  the  stenog- 
rapher in  such  cases,  pTi^vrlf  certified  by  the 
court  or  referee,  and  all  motions,  orders  or  deci- 
sions made  or  entered  in  the  progress  of  the 
trial  of  any  such  action  shall  bcccHne  and  be  a 
part  of  the  record  for  the  purpose  of  having  the 
cause  reviewed  by  ths  Supreme  omrt  imon  ap- 
peal or  writ  of  eno^  without  any  biU  of  ex- 
ceptions.*' 

[2]  In  the  recent  case  of  Bogers  v.  Craw- 
ford, 161  Pac.  1184,  not  yet  ofiSclally  reported, 
tills  oonrt  held  that  the  certlflcate  of  the 


court  stenographer,  In  Itself,  Is  Insufficient  to 
make  the  transcrljit  of  the  proceedings  of  the 
trial  court  an  element  la  the  review  of  the 
case,  In  that  the  transcript  was  not  properly 
certified  to.  It  is  plain  that  the  transcriirf; 
must  be  certified  to  by  the  court  or  referee 
before  whom  the  testimony  was  taken.  In 
the  present  case  only  a  portion  of  the  testi- 
mony Is  attempted  to  be  brought  before  this 
court  for  review,  and  an  attempt  was  made 
to  comply  with  the  statute  in  the  matter  d 
the  certificate,  which  was  made  by  the  trial 
judge  In  the  following  language: 

"The  foregoing  transcript  of  the  testimony  of 
the  therein  named  witnesses  at  the  trial  of  die 
said  cause  f>f  action  is  ^proved  by  me  as 
lag  a  correct  record  <tf  a  portion  of  the  testl- 
mony  had  and  taken  at  and  daring  said  trial. 
Edmund  a  Abbott,  Judge." 

It  Is  apparoit  that  the  foregoing  certificate 
does  not  refute  that  the  portlm  of  the  testi- 
mony certified  to  as  b^g  a  correct  record 
of  the  testimony  taken  at  the  trial  constltates 
all  the  tesUmony  upon  the  qneatloo  or  ques- 
tions sought  to  be  raised  by  the  prtedpe  filed 
In  the  office  of  the  district  clerk  under  the 
provisions  of  section  4500.  Ttils  section  of 
the  Code  was  before  this  court  for  constmo- 
tion  In  the  case  of  Baca  et  al.  v.  Unknown 
Heirs,  20  N.  M.  1,  148  Pac.  945,  where  the 
oonrt  said  In  an  opinion  of  Chief  Justice 
Boberts: 

^'Section  81,  c.  67.  S.  U  1907  (awitioa  4600, 
Cod*  1916),  provldaB  a  method  by  whidi  less 
than  the  entire  record  may  be  incorporated  Into 
the  transcript,  but  ander  this  section  all  that 
portion  of  Uie  record  essential  to  a  review  in 
the  Supreme  Court  of  the  questions  nreaented 
must  be  incorporated  Into  the  tronscr^  of  the 
record." 

To  the  same  effect  see,  alao.  New  Mexloo 
Coal  &  Mining  Co.  v.  Baker,  21  N.  £1.  681, 
at  642.  167  Pac.  167. 

[8]  The  territorial  Supreme  Court,  in  the 
case  of  Street  v.  Smith.  16  N.  M.  86,  103  Pac 
644,  cUaregarded  a  transcript  containing  what 
purported  to  be  the  testimony  in  a  case  be- 
cause it  was  not  properly  certified  to,  holding 
that  upon  a  doubtful  or  deficient  record  ev- 
ery presumption  is  indulged  in  favor  of  the 
correctness  and  regularity  of  the  decision  of 
the  court  below.  This  principle  has  been 
differently  stated  1q  numerous  dedslous  and 
is  well  established.  It  Is  admitted  to  be  the 
law  by  the  brief  of  plalntlfrs  in  error. 

[4]  They  seek  to  escape  its  application 
a  contention  that  because  the  abstract  of  the 
record  contains  a  statement  by  counsel  that 
the  testimony  submitted  comprises  all  the 
testimony  taken  at  the  trial,  bearing  upon 
the  points  raised,  a  challenge  to  the  apiiel- 
lee  was  thereby  made  to  prove  the  statem»it 
to  be  untrue  by  the  exhibition  of  other  por- 
tions of  the  stenographic  notes,  inasmuch  as 
section  4500  of  the  Code  gives  him  the  priv- 
ilege of  so  doing.  This  contention  is  unteoa- 
ble  because,  as  held  by  this  court  In  the  case 
of  Baca  et  aL  t.  Unknown  Heirs,  20  M.  M. 
It  146  Pae.  94ft,  the  ixOy  of  taavliig  a  tian- 
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script  pnKierly  prepared  and  ffleA  rests  npm 
the  appeUant  or  idalntlff  In  enor, 

[I]  nie  result  of  oar  cmdnsion  upon  the 
second  pf^t  raised  ty  motion  is  that 
the  transcrir*  of  flie  testbnony  net  having 
been  pn^ierly  certlfled  to  by  the  trial  court, 
cannot  be  considered  by  this  court  In  psss- 
Ing  xxpoa  the  case  upon  its  mwlts.  In  an- 
ticipation of  the  posslhUity  of  this  resalt, 
counsel  Im  plainftlfls  in  error,  in  the  con- 
dudlns  portUm  <tf  his  brief,  saggests  a  dtml' 
nutlon  of  the  record,  and  that  his  suggestion 
be  considered  a  motion  sifting  for  certiorari 
to  sujfidy  such  dlmlnutiaii,  upon  the  ground 
that  qpedal  cause  exists  as  set  out  In  see- 
tlons  4601  and  4S02  of  the  Code  of  1916. 
While  tt  Is  doubtfol  irtiether  the  relief  soo^t 
by  certiorttil  is  available  onder  the  drcum- 
stances.  a  point  not  necessary  to  be  decided, 
yet  plalntUBEs  in  ertat  have  not  put  them- 
selTW  within  the  terms  of  section  4602.  which 
{ffOTides  that  a  soggestloa  or  motion  for  cer- 
tiorari to  supply  a  dlmlniitlon  of  the  record 
shall  be  made  on  the  first  day  of  the  term  to 
whldi  the  appeal  or  writ  of  error  la  return- 
able, and  shall  be  aeconpanied  by  an  afflda* 
Tit  setting  forth  reasons,  sattsCsctory  to  the 
court,  for  the  omission  of  the  same  from 
the  transcr^^  nwre  Is  nothing  omitted 
from  the  transcript  tn  this  case,  and,  from 
the  facts,  it  would  clearly  appear  that  the 
record  below,  so  far  as  the  defecttre  certlfl- 
cate  Is  concerned,  would  disclose  the  same 
tacts  as  the  traiucr^  before  us  now  die- 
closed,  for  which  reasons  a  certiorari  wonld 
serve  no  useful  purpose^  if  availably  as  a 
remedy  for  the  condltl<Hi. 

Inasmndi  as  cue  of  the  Questltms  raised 
upon  the  merits  may  be  solved  by  resort  to 
the  record  proper,  the  motion  to  dismiss  must 
be  denied;  and  It  is  so  ordered. 

BOBSRTS,  a  J.,  and  PARKBB,  J.,  con- 
cur. 


dUIO  «t  sL  V.  PARSONS  et  aL 
(No.  1887.) 

(Supronr  Court  of  New  Mexico.   Dee.  11, 
1918.) 

(SylMus  ftv  IA«  Oowrt,) 

1.  BaOKKBB  ^s»7— Cbbation  OT  BXLATIOn. 

A  contract,  providing  that  one  party  agrees 
to  sell  land  of  another  party  for  a  certain  Bum, 
for  which  first  party  shall  receive  a  certain 
stipulated  conunission,  held  to  create  the  rela- 
tion of  principal  and  agent  between  the  par- 
ties., 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  U  5-8;   Dec.  Dig.  «=;»7.] 

2.  Bboebbs  4=s»14— OonTBAOis  — Coitbtbuo- 
moK— "To  Skll." 

The  expression  "to  sell,"  used  in  contract 
of  brokerage,  defined. 

"Gd.  Note.— For  other  eases,  see  Brokers,  Cent 
g.  I  13;  Dec.  Dig. 
For  other  definitions,  see  Words  and  Phrsses, 
First  and  Second  Series.  Sell.] 


3.  Bbokebs  «s>35,  66(2)  —  Ooupehbation  — 
Right  to. 

Where  an  agent  sells  land  of  his  principsi 
at  a  mice  in  excess  of  the  price  stipulated  and 
agreed  upon  between  the  principal  and  the 
ag«it,  and  fraudulently  appropriates  the  differ- 
ence to  himself,  or  permits  others  to  appropriate 
it.  he  beccMDes  liable  to  the  principal  for  such 
duferaiee,  together  with  the  value  of  the  com- 
mission recdved  by  him. 

[Ed.  Note^For  other  cases,  see  Brdcers,  Cent 
Dli  U  27,  48;  Dec.  Dig.  ^3»35,  65(2)J 

4.  Bbokebs  ^»10e— BiQars  or  PniNCiPAii— 
FsAun. 

Where  a  person,  with  full  knowledge  of  the 
facts,  aids  ana  abets  a  broker  in  the  commission 
of  an  act  of  fraud  upon  the  principal,  he  is  lia- 
ble to  the  latter  for  loss  sustained  thereby. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  J  146 ;  Dec  Dig.  <S»102.] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; Richardson,  Judge. 

Action  by  Harry  T.  Craig  and  another 
against  Balph  H.  Parsons  and  another. 
PnHU  a  jadgmmt  fmr  plaintUfs,  defendants 
appeal.  Affirmed  on  condltioa. 

Geo.  8.  Downer,  of  Albuquerque,  and  Beld 
&  Hervey  and  Bd.  S.  Glbbany,  all  of  BosweU* 
for  appellants.  B.  O.  Bold,  of  Boswell,  for 
app611eea 

HANNA,  J.  This  Is  an  appeal  from  the 
district  court  of  Chaves  county  by  Ralph  M. 
Parsons  and  H.  M.  Banmgartner  from  a 
Judgment  against  them  In  the  sum  of  18,- 
600.  The  CMuplalnt  in  this  case,  in  sub- 
stance, alleged  that  the  appellees,  prior  to 
April  6,  1912,  were  the  owners  of  a  certain 
tract  of  land  In  Chaves  county,  and  on  the 
date  last  mentioned  entered  into  a  ccmtract 
in  writing  with  Parsons,  whereby  the  latter 
agreed  to  sell  said  premises  for  f6,100,  for 
which  be  was  to  receive  frmn  the  owners  of 
the  land  a  certain  model  Ford  automobile; 
that  a  sale  of  said  premises  was  made  by 
parsons  to  C.  1^  Herrman  for  99,000;  that 
appellants  concealed  from  appellees  that  they 
had  received  $9,000  for  said  land  and  fraud- 
ulently appropriated  the  difference  between 
the  contract  price  of  said  land  and  the  price 
actually  received  therefor  to  their  own  uses, 
and  tl)at  the  commission  spedfled  in  said 
contract  was  paid  by  the  owners  to  Parsons 
In  ignorance  of  the  fraud  of  the  appellants. 
The  Ume  of  the  discovery  of  the  alleged 
fraud  was  also  alleged.  The  separate  an- 
swer of  the  appellants  denied  the  fraud  al- 
leged in  the  complaint,  and  alleged  that  the 
appellant  Parsons  sold  the  said  lands  to 
Baumgartner  for  $6,100,  for  which  sum  Par- 
sons accounted  to  the  owners,  and  that  Baum- 
gartner thereupon  wM  the  said  land  to 
Herrman  for  $9,000.  Under  those  facts  It 
was  contended  that  Parsons  had  fulfilled  his 
contractual  obligations,  and  that  Baumgart- 
ner owed  no  duty  whatever  in  the  premises 
to  the  appellees.  The  contract  of  April  Q, 
1912.  is  Id  the  following  words: 
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"Panons  ureei  to  sell  the  place  for  $6,100 
and  to  close  the  deal  within  30  days  from  April 
e  (unlesi  time  is  extraded  Craig):  94,000 
of  the  purchaae  price  to  be  paid  in  cash  and  the 
balance,  $2,000  in  one  year  at  10% ;  (100  hav- 
ing been  already  paid,  the  receipt  of  which  Is 
hereby  a<^owtedged.  $600  of  the  $4,000  has 
been  deposited  in  the  First  National  Bank  of 
Bofiwell  and  if  the  deal  is  not  consummated,  by 
fault  of  present  owners,  then  in  that  event,  it 
is  to  be  divided  equally  between  Craig  and  Par- 
sons. If  the  provisions  of  the  above  contract 
are  carried  out  Parsons  is  to  receive  a  new 
model  T  4-door  Ford  car  as  bis  commission  for 
effecting  the  sale.  It  ia  further  understood  that 
Parsonsr  customv  may  have  the  right,  Instead 
of  making  a  note  for  the  deferred  payment  of 
^1,000,  to  pay  the  same  in  cosh." 

[1,  t]  1,  2.  One  cH  tbe  cwtentlonB  made  1^ 
ttie  appellants  la  that  tiifa  contract  does  not 
create  Parsons  the  agent  of  the  owners  of 
tbe  said  land,  but  stmply  anthOTiaes  blm  to 
make  a  sale  ot  tbe  prop^ty.  Upon  that  tbe- 
017  it  la  dajjned  tbat  tbe  evidence  shows  tbat 
^TBODS  acAA  the  land-to  Banrngartner  for  tbe 
cmtract  price,  and  eren  tbongb  be  (Parsons) 
assisted  In  maUns  tbe  sale  to  Hemnan  for 
$9,000,  he  cannot  be  held  liable  to  the  appel- 
lees, becanse  be  owed  tbem  no  duty  in  the 
premises.  The  contract  hereinabove  refer- 
red to,  clearly  provides  for  the  ^^ency  of 
^rsms  In  the  mattw  of  the  sale  tor  the 
owners  of  the  property,  unless  the  meaning 
to  be  ascribed  to  tbe  words  "to  sell**  dianges 
tbe  evident  Intention  of  tbe  parties  as  dse- 
where  expressed  In  the  Instrument.  Persona, 
by  the  terms  of  the  Instmment,  was  to  re- 
ceive his  specified  commission  from  tbe  own- 
ers for  effecting  a  sale  of  the  property  to  bis 
"customer."  The  evident  Intention  of 
parties  that  Parsons  was  to  act  as  tbe  agent 
of  the  owners  In  effecting  a  sale  of  the  prop- 
erty  Is  not  changed  because  of  the  nse  In  tbe 
contract  of  tbe  words  "to  sell."  In  Kelm  v. 
Undley  (N.  }.  Cb.)  30  Atl.  1003,  1073,  a  lead- 
ing case,  the  conrt,  speaking  with  reference 
*  to  the  meaning  to  be  givoi  to  tbe  words  "to 
sell"  and  the  like,  said: 

"It  seems  to  me  to  amouot  to  no  more  tban 
this:  That  the  mere  employment  of  an  ordi- 
nary real  estate  broker  to  effect  a  sale  of  a 
parcel  of  land,  even  though  the  price  and  terms 
be  prescribed,  does  not  amount  to  giving  pres- 
ent authority  to  sndi  bnrtcer  to  eonclbde  a  fiind- 
Uig  cMitract  for  Ibe  same.  Moreover,  qieh  an- 
thonty  is  not  usually  to  be  inferred  fnun  the 
use  by  tbe  principal  and  broker  in  that  connec- 
tion of  the  terms  'for  sale'  or  to  sell,'  and  tbe 
Uke.  Those  words,  in  that  ctmnection,  osually 
mean  no  more  than  to  negotiate  a  sale  by  finding 
a  purchaser  upon  satisfactory  terms." 

See,  also,  4  B.  a  L.  'TBrokers,"  |  14;  Ba- 
con T.  Davis,  9  CaL  App.  83,  98  Pac.  71; 
I>ufry  T.  HobSMi,  40  CaL  240,  6  Am.  B^.  617 ; 
Ganlt  Lumber  Co.  t.  Pyles,  19  Okl.  445,  92 
Pac.  176,  176;  iStemler  v.  Baas,  153  Cal.  791, 
96  Pac.  809,  811,  and  note,  17  L.  R.  A.  (N.  S.) 
p.  211,  where  many  cases  are  collected. 

While  the  terms  employed  In  such  contracts 
control  in  the  construction  to  be  given  them 
by  the  courts,  cases  of  some  slmllarit7,  hold- 
ing tbat  the  relation  ot  principal  and  agent 
was  created  by  the  act  of  tbe  parties,  are 


Chezmu  r.  Erelgfabaora,  4  Waah.  680,  30  Pac 
1098,  32  Pac.  109;  and  Tate  T.  Aitfcen,  5  CaL 
App.  505,  90  Pac.  836,  839. 

[3]  3.  Holding,  as  we  do,  that  at  all  times 
material  hereto  Parsons  was  the  agent  of  the 
appellees,  tbe  auestl(m  next  presented  is 
whether  Parstms  Is  liable  under  tbe  facts 
disclosed  by  the  evidence  and  tbe  findings  of 
tbe  court  The  appellants  Insist  tbat  their 
version  of  the  transaction  Is  the  correct  one, 
but  there  Is  substantial  evldmce  to  sustain 
the  conclusions  of  the  trial  court,  and  th^e- 
fore  we  must  assume  tbat  those  coocluslona 
are  correct  The  trial  court  fonud  that  the 
record  failed  to  disclose  tbat  Paisuis  ap- 
propriated to  bimself  any  of  tbe  excess  of  tbe 
purdiase  price.  It  also  held  tbat  tbe  sale  of 
the  premises  was  made  to  Herrman  and  not 
to  Baumgartner.  This  finding  Is  contained  In 
the  trial  court's  memorandum  oplukm,  and 
conflicts  with  the  Judgment  of  the  court, 
which  found  tbat  ail  the  allegations  of  the 
complaint  were  sustained  by  the  evidence^ 
Tbe  evident  comdnslwi  of  tbe  court,  however, 
was  tbat  while  Parswis  did  not  appropriate 
to  hiTnaftlf  any  of  the  excess  purchase  price, 
be  was  liable  to  the  principal  by  virtue  ot 
his  conduct  in  sdUng  the  property  to  Hwr- 
mau  for  $9,000  and  ccmcealiug  from  appellees 
the  real  price  paid  ther^r.  In  Duncan  t. 
Holder,  16  N.  M.  323. 107  Pac.  686,  the  terri- 
torial Supreme  Court  said: 

"The  value  in  such  cases  [cases  whve  priu^ 
pal  sues  agent  for  money  had  and  leedved]  la 
j|uite  immaterial,  for  the  reason  that  the  a^ait 
IS  not  employed  with  regsrd  to  the  value  of  tbe 

Eroperty,  but  by  the  terms  of  his  employment 
e  IS  charged  with  the  duty  at  selling  it  at  a 
price  fixed  1»  his  prindpal,  irrespective  of  its 
value,  and  the  law  places  upon  the  agent  his 
duty  to  account  to  his  principal  for  any  advan- 
tage which  h«  may  secure  ia  the  hne  oi  his  em- 
ployment; tbat  is,  even  if  the  property  is 
placed  in  tbe  agent's  hands  to  sell  at  a  cotala 
price,  and  he  receives  a  greater  price,  he  is 
bound  to  account  for  It** 

Appellants'  argument  that  appellees  had  no 
cause  for  complaint;  becanse  they  received 
for  th^r  land  all  tbat  th^  asked  for  it,  is 
clearly  without  merit  under  the  foregoing 
authority.  Where  the  doctrine  in  the  fore- 
going cases  is  applied,  the  courts  bold  that 
tbe  principal  may  recoTer  from  the  agent  not 
only  tbe  difference  In  tbe  price  paid  to  the 
principal  for  the  land  and  the  price  obtained 
by  the  agent  and  concealed  from  the  princi- 
pal, but  also  tbe  value  of  the  commission  paid 
by  tbe  principal  to  the  agent  Deter  v.  Jack- 
son, 76  Kan.  668,  92  Pac.  64&  The  principle 
underlying  this  phase  of  tbe  doctrine  is  that 
the  agent's  fraudulent  conduct  prevents  him 
from  receiving  or  retaining  any  benefit  what- 
ever from  the  transaction.  In  the  case  of 
Duncan  t.  Holder,  supra,  the  agent  had  actu- 
ally received  and  converted  to  himself  the  ex- 
cess of  the  purchase  price  paid  to  his  princi- 
pal, whereas  such  excess  was  not  actually 
converted  by  the  agent  In  the  case  at  bar. 
The  qoestion,  then,  is  whether  an  agent  is 
liable  for  his  traudnlent  conduct  Trben  he 
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does  not  conrert  the  excess  of  the  purchase 
price,  but  permits  another  to  convert  It  The 
cases  are  numerous  where  a  broker  Is  held 
liable  on  the  theory  of  breach  of  duty,  even 
though  he  obtains  no  pecuniary  benefit  on  ac- 
count of  his  conduct,  one  of  such  cases  being 
Brown  v.  Carpenter,  142  Ky.  676,  134  S.  W. 
1150.  The  following  statement  In  Bmmons  t. 
AlvoM,  177  Mass.  470,  50  N.  E.  126,  Is  author- 
ity for  the  conclusion  that  Parsons  la  liable 
to  appellees,  notwithstanding  the  finding  of 
the  court  that  he  received  no  part  of  the  ex- 
(%S8  purchase  price  paid  by  Herrman : 

"For  •  broker  employed  to  sell  land  to  uodei^ 
state  to  his  principal  an  <^er  which  be  has 
rec^Tfld,  with  intent  to  appnqitriate^  or  to  help 
some  one  dae  to  appropriate,  the  difference  be- 
tween the  amount  as  he  states  it  and  the  amount 
actually  offered  is  an  actionable  wrong,  if  the 
fraud  succeeds,  for  which  substantial  damages 
can  be  reeorered  In  case  they  can  be  proved." 

In  Powers  v.  Black  &  Balrd  &  Hartman, 
150  Pa.  153,  157,  28  AtL  133,  Black  and  Balrd, 
brokers,  were  held  liable  In  damages  for  the ! 
loss  suffered  by  appellee,  although  the  said 
brokers  were  shown  not  to  have  received  any 
of  the  proceeds  of  the  sale  of  the  real  estate, 
except  their  commissions.  These  cases  are 
ample  authority  for  holding  Parsons  liable  In 
this  case,  notwithstanding  the  fact  that  he  re- 
ceived none  of  the  proceeds  of  the  sale  to 
his  own  use. 

In  March,  1912,  appellees  verbally  listed 
their  land  for  sale  with  Parsons,  who  was 
a  real  estate  broker.  Parsons  Immediately 
corresponded  with  Baomgartner  for  the  pur- 
pose of  having  the  latter  procure  a  purchaser 
for  the  land.  In  a  sum  In  excess  of  the  price 
at  which  the  land  was  listed  by  the  appellees. 
The  listing  price  was  $6,100,  and  the  price  at 
which  Baumgartner  was  advised  to  attempt 
to  sell  the  property  was  $6,500.  In  the  fol- 
lowing month  Baumgartner  accompanied 
Herrman  to  Chaves  county  from  Illinois, 
where  the  latter  was  shown  the  lands  of  the 
appellees.  Parsons  quoted  this  land  to  Herr- 
man at  $9,200,  but  subsequently  advised  him 
that  the  owner  would  sell  for  $9,000.  This 
offer  Herrman  accepted,  executing  an  Instru- 
ment which  the  parties  understood  would 
bind  him  to  purchase  on  those  terms.  Baum- 
gartner became  a  party  to  this  Instrument 
at  the  direction  of  Parsons.  After  this  con- 
tract or  Instrument  was  executed  Parsons 
and  Harry  V.  Gralg  executed  the  Instrument 
hereinabove  set  out.  This  contract,  specified 
$6,100  as  the  purchase  price.  It  appears  that 
Parsons  subsequently  orally  agreed  to  change 
the  contract  selling  price  from  $6,100  to  $6,- 
2C0.  Parsons  delivered  the  equivalent  of 
$6,2S0  to  appellees,  and  appellees  delivered 
to  Parsons  the  commission  agreed  upon.  Un- 
der these  facts  and.  the  authorities,  the  trial 
court  was  not  In  error  In  rendering  Judgment 
against  Parsons.  The  question  as  to  the 
amount  of  that  Judgment  will  be  considered 
hereafter  In  this  opinion. 

[4]  4.  After  the  land  was  listed  with  Par- 
sons, Baumgartner  was  advised     him  to  ob- 


tain a  purchaser  for  $6,600,  In  which  event 
he  (Parsons)  would  obtain  a  new  automobile 
at  cost  Parsons  said  that  Baumgartner 
could  unload  this  place  for  $7,500  spot  cash 
easily,  thus  making  a  $1,000  offhand,"  and 
urged  Baumgartner  to  exert  himself  and 
"line  up  a  customer,  •  •  •  send  or  bring 
him  down  at  once — this  thing  Is  going  to  sell 
right  away  as  It  Is.  a  snap,  and  you  ought  to 
get  the  commission,  $1,000.  See!"  Baum- 
gartner was  advised  to  "get  on  the  band  wag- 
on and  come  In  for  your  share  of  the  spoils." 
The  correspondence  clearly  Indicated  that  it 
was  arranged  between  these  two  persons 
that  Baumgartner  should  procure  a  person 
who  would  purchase  the  property  at  a  much 
greater  price  than  $^500,  and  that  Baum- 
gartner would  receive  all  that  he  could  in- 
fluence the  purchaser  to  pay  above  that  sum. 
Prior  to  the  execution  of  the  deed  for  said 
property  by  appellees  to  Herrman,  but  subse- 
quent to  the  execution  of  the  contract  be- 
tween appellees  and  Parsons,  the  latter  wrote 
Baumgartner,  saying  In  part: 

"I  have  a  copy  of  die  omtroct  with  Herrman 
and  can  understand  plain  English.  'I  get  $4,000 
cash  and  note  for  one  year  £2,600,  6%  secured 
by  oiortvua*-*Ton  get  everything  dse  in  sight." 

If  the  statement  of  Parsons  contained  In 
the  foregoing  quotation  be  true,  Parsons 
would  get  $250,  or  its  equivalent,  more  than 
the  price  called  for  in  his' broker's  contract, 
and  Baumgartner  would  profit  to  the  extent 
of  $2,500,  or  its  equivalent  The  trial  court, 
In  effect,  found  that  Baumgartner  profited  by 
this  transaction  to  the  same  extent  that  ap- 
pellees were  damaged,  namely,  $3,600,  and 
there  Is  substantial  evidence  to  sostaln  the 
finding  that  Baumgartner  participated  in 
the  fraud  and  became  liable.  However,  the 
question  as  to  the  amount  of  the  Judgmmt 
rendered  against  Baumgartner  will  be  consid- 
ered under  another  point 

The  evidence  fully  establishes  that  Baum- 
gartner had  full  knowledge  of  all  the  mate- 
rial facts,  and  that  he  participated  In  this 
arrangement,  whereby  appellees  were  defeat* 
ed  of  a  portion  of  the  purchase  price  paid 
by  Herrman  for  said  land.  The  question  of 
law  which  Is  presented  Is  whether  a  third 
person,  not  In  privity  with  the  principal,  la 
liable  to  the  latter  for  his  participation  with 
the  agent  or  broker  In  the  commission  of  an 
act  of  fraud  up<mi  the  principal.  In  Mechem 
on  Agency  (2d  Ed.)  |  1233,  It  Is  said: 

"In  practically  every  case  wherein  the  princi- 
pal has  proximately  suffered  loss,  the  principal 
may  maintain  an  action  of  tort  against  the  agent 
based  upon  the  latter's  breach  of  duty.  In  sucli 
an  action  be  may  toin.  as  codefeudants,  third 
persons  who  have  colluded  or  conspired  with  the 
agent  to  defraud  the  principal." 

The  cases  of  Tlbbs  v.  Zlrkle.  55  W.  Ta. 
49,  46  S.  B.  701,  104  Am.  St  Rep.  877,  9Sl,  2 
Ann.  Cos.  421,  Holmes  v.  Cathcart,  86  Minn. 
213,  92  N.  W.  956,  00  L.  R.  A.  734,  97  Am. 
St  Rep.  513,  and  Easterly  v.  Mills,  54  Wash. 
356,  103  Pac.  475,  28  L.  R.  A.  (N.  S.)  9&2.  956, 
assume  that  participation  by  third  persons 
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In  the  fraud  oC  Oie  agent  makes  tSua  former 
persons  Uable,  to  the  principal,  but  do  not 
directly  so  decide.  This  question,  however, 
was  squarely  passed  upon  In  Boston  v.  Sim- 
mons. 150  Mass.  461,  23  N.  E.  210,  e  L.  B.  A. 
62^  15  Am.  St.  R^.  230,  232.  Simmons  wfts 
an  officer  of  a  water  board  of  the  city  of 
Boston,  and  Wilson  assisted  bim  in  fraudu- 
lently selling  to  the  board  a  reservoir  site 
for  a  sum  In  eness  of  that  whidi  would  have 
been  aufflclfflit  to  purchase  the  land  in  the  ab- 
sence of  such  fraud.  The  court  said: 

"The  fact  that  be  (Simmons)  acted  accordinff 
to  the  averments  in  the  declaration  in  connection 
with  another  party  •  •  •  does  not  diminish 
his  own  responsibility;  while  the  other,  who 
participated  in  the  acneme,  and  who  has  know- 
mgly  aided  and  abetted  in  the  transaction,  and 
shared  its  profits  in  pursuance  of  their  aeree- 
muit  BO  to  do,  becomes  a  wrongdoer  with  aim. 
*  *  *  Where  an  agent  purchajsed  property  for 
his  principal,  and  falsely  represented  that  he  bad 
paid  for  it  a  larger  sum  than  he  bad  actually 
Iiaid,  it  was  hw  that  he  would  t)e  liable  for 
such  overplus.  There  is  no  reason  why  one  who 
has  intentionally  co-operated  with  him.  and  has 
enabled  him  to  commit  the  fraud,  should  not  be 
equally  liable." 

Bee,  also,  Powers  t.  Black  &  Balrd,  dted 
supra;  Enunons  v.  Alvord,  supra;  Perry  v. 
Hayes,  215  Mass.  296,  102  N.  B.  318;  Hick- 
man T.  Sawyer,  216  Fed.  281,  281,  132  G.  a 
A.  425. 

Baumgartner  participated  in  the  scheme 
whereby  the  appellees  were  defrauded  with 
full  knowledge  of  the  material  facts,  and  we 
see  no  good  reason  why  he  should  not  be  held 
to  be  equally  liable  with  Parsons  for  the 
damage  done  the  appellees. 

The  court  rendered  Judgment  against  ap- 
pellants jointly  in  the  sum  of  $3,600,  appar- 
ently on  the  theory  that  appellants  received 
f9,000  for  the  land  and  accounted  for  but 
16,100.  The  appellants  contest  the  right  of 
the  court  to  render  Judgment  in  that  sum. 
The  appellants  proffered  no  requested  find- 
ings, nor  took  any  proper  exceptlcm  to  any 
finding  made  by  the  court,  but  appellees  do 
not  Insist  that  the  appellants  are  lo  no  posi- 
tion to  raise  a  question  with  respect  to  the 
amount  of  the  Judgment;  hence  we  will  con- 
sider it.  The  evidence  shows  that  appellees 
actually  received  the  equivalent  >  of  $6,250 
for  the  land,  not  $6,100.  the  basts  used  by 
the  court  in  computing  damages.  The  Ford 
car  was  delivered  to  Parsons,  not  to  Baum- 
gartner; hence  Its  value  is  properly  charge- 
able against  only  Parsons.  It  was  found  to 
be  of  the  value  of  $700.  Thus  Parsons  be- 
came liable  to  appellees  in  the  total  sum  of 
$3,450,  not  $3,600,  and  Bnumgartner  In  the 
total  sum  of  $2,760,  not  $3,600. 

The  Judgment  of  the  trial  court  will  be 
affirmed  upon  the  filing  of  remittiturs  by  ap- 
pellees in  accordance  herewith,  within  20 
days  from  date;  otherwise  the  Judgment  of 
the  trial  court  will  be  reversed,  and  remand- 
ed for  a  new  trial;  and  It  Is  so  ordered. 


SPBATT  T.  PAULSON.   (No.  2864.) 

(Supreme  Oourt  of  Utah.  Nov.  2L  IftlQL  Mo- 
tion to  Modify  Judgment  Denied  Dee. 

29,  me.) 

1.  Appeal  ahd  Esbob  ^1061(1>— Habuuss 
Erbor— Aoiussioir  of  Bvidencb— Tbial  to 

THE  CTOUBT. 

When  a  cause  is  tried  by  tiie  court  without 
a  Jury,  the  judgment  will  not  be  reversed  for  the 
admission  of  incompetent  evidence  if  there  is 
sufljcient  competent  evidence  to  sustain  the  find- 
ing, i 

[Ed.  Note.— For  otiier  cases,  see  Appeal  ind 
Error,  Cent.  Dig.  U  41S1, 4182. 4168, 4106;  Deft 
Dig.  ^1061(fl.]      ^    ^  ^ 

2.  COBPOBATIONS  «=»121(5)— SaIB  OT  CoBPO- 

EATE  Stock— AonoH  bt  Selu:b— Evidehck. 
Evidence  wblch  merely  shows  that  defendant 
acquired  from  plaintiff  stock  which  he  had  given 
to  plaintiff  as  an  employ^  of  the  corporation, 
and  that  he  promised  to  pay  therefor,  does  ncrt 
support  a  finding  tliat  defendant  promised  to 
pay  plaintiff  the  amount  which  he  paid  for  the 
stock  of  those  who  had  paid  par  for  it  at  his 
solicitation. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent.  Dig.  1 604;  Dec.  Dig.  «5»m(6).3 

3.  Saucb  ^3»52C1)— AonoH  bt  Bkumb—Kx- 
PBBss  PBOuras. 

Where  one  relies  upon  an  express  promise  of 
the  buyer  to  pay  a  specific  price  in  excess  of  the 
actual  market  value,  he  must  prove  that  the 
minds  of  the  parties  met  upon  the  particular 
price  claimed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  118-128.  1046;  Dec.  Dig;  «o52(l).] 

4.  WrricKBSEs  «»331^  —  luPEACHUfO  Evi- 
dence—Jttdqhent. 

In  a  suit  to  recover  the  price  for  corporate 
stock  s<dd  to  defendant,  defendant  cannot  be 
cross-examined  as  to  a  Judgment  rendered  in  an- 
other state  against  him  and  in  favor  of  one  who 
claimed  a  contract  similar  to  plaintilFB,  in  otdw 
to  test  his  credibility. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Dec  Dig.  «=»331H-] 

6.  Evidence  ^»123(3)— ADuissiBiLrrr- Deo* 

LABATIONS  OF  AOBNT— DeOUULATIONB  SUB- 
SsqUENT  TO  TBAKSAfTTIOn. 

Statements  by  defendant's  agent  which  were 
made  after  the  transaction  to  which  they  related 
had  been  completed  are  not  admissible  in  an  ac- 
tion against  d^endant  growing  out  of  that 
transaction,  as  res  gest&> 

[Ed.  Note.— For  other  eases,  ses  Evidence, 
Cent  Dig.  S  364;  Dec.  Dig.  ^128(8).] 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  O.  Armstrong,  Judge. 

Action  by  O.  0.  Spratt  against  J.  P.  Paul- 
son. Judgment  for  the  plalnttfl  and  defend- 
ant appeals.  Reversed  and  remanded  with 
directions  to  grant  a  new  triaL 

Hurd  &  Hurd,  of  Salt  Lake  City,  for  ap- 
pellant. GTistln  Gillette  &  Braytmi,  of  Salt 
Lake  City,  for  respondent 

FRICE,  J.  The  plaintiff  brought  this 
action  against  the  defendant  to  recover  the 
sum  of  $1,060,  which  the  plaintiff  alleged 
the  defendant  had  agreed  to  pay  the  plain- 


1  Victoria,  etc.,  Co.  v.  Haws.  7  Utob,  m.  27  Pao. 
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tiff  ftv  ten  duTM  of  the  caiOtal  stocic  of  a 
certain  corporation  of  which  both  were  stock- 
holders. The  defenOvit  filed  a  general  de- 
nial to  plaintiff's  complaint 

The  plaintiff,  at  the  tdal,  produced  evi- 
dence tending  to  prove:  That  the  defendant, 
prior  to  and  In  November,  1907,  was  the  sole 
owner  of  certain  buslneaa  in  Salt  Lake  Glty. 
That  the  plaintiff,  who  was  then  a  young 
man,  was  then,  and  for  a  number  of  years 
bad  been,  empl(^ed  by  the  defendant  in  said 
buBlneae  and  had  been  promoted  from  time 
to  dme.  That  defendant's  brother  was  the 
general  manager  of  said  bnslneas.  That,  in 
the  mouth  of  November  aforesaid,  defendant, 
being  deslrons  of  IncreasinK  the  capital  of 
said  businera,  incorporated  the  same  and  in- 
daced  some  ot  the  business  mm  of  Bait  Lake 
CHty  to  subscribe  for  some  of  the  stock  of 
•aid  awporation.  Tliat  the  defendant,  as 
payment  for  the  stock  subscribed  for  by  him, 
to  wit,  860  shares  out  of  a  total  number  of 
970  alrnres  Issned  of  the  par  value  of  $100 
eodi,  turned  ovet  «U  of  the  assets  «f  said 
bnBlnesi  to  said  corporation.  That  certain 
bastneas  m«i  of  Salt  Lake  GII7  subscribed 
lor  230  shares  of  said  stock  of  said  owpoza- 
tlon,  who,  wttb  one  exertion,  paid  $100  per 
•hare  In  caata  thraef^,  while  one  at  tbem 
paid  rally  $S00  9a  his  snbscrlptloa  of  25 
shares  and  remained  IndfiAited  to  the  oorptwa- 
tion  for  20  shares  at  the  rate  of  $100  per 
share.  Ttaat  d^endant's  brothra  requested 
and  Induced  the  plaintiff  and  one  Berginim, 
another  employ^  of  the  defendant,  to  subscribe 
for  10  shares  eadi.  The  10  shares  of  stock 
subscribed  for  hy  plaintiff,  he  claims,  were 
^ven  or  donated  to  him,  and  that  he  was  not 
required  to  pay  therefor.  That  the  defend- 
ant donated  said  stock  to  the  plaintiff  for 
the  reason  that  he  wanted  plaintifl  to  have 
•ome  substantial  interest  in  the  corporate 
business  after  it  was  Incorporated.  Plaintiff 
also  produced  evidence  tending  to  show  that, 
In  addition  to  the  20  shares  which  were  given 
to  [tointiff  and  to  Bei^an  as  aforesaid, 
there  were  also  C  shares  given  to  a  ICr.  Smith, 
anothw  employ^,  who  was  not  a  subscriber, 
and  in  addition  thereto  be  also  received  5 
shares  for  which  he  had  to  pay  the  par  value, 
to  wit,  $600;  that  the  90  sharts  that  were 
Issued  to  plaintiff  and  to  Bn^man,  and  the 
10  shares  received  by  Smltii,  were  all  oharged 
on  the  books  of  the  corporatl<m  to  the  defend- 
ant, so  that,  while  defendant  had  subscribed 
for  only  860  shares,  he  was  actually  t^arg- 
ed  with  880  shares  on  the  books  of  the  cor- 
poration; that  the  assets  of  the  business 
turned  In  by  the  defendant  did  not  pay  for 
said  880  shares  of  stock  in  full,  and  he  was 
Indebted  to  the  corporation  as  a  balance  due 
on  said  shares  charged  to  him  the  sum  of 
$8,879.67,  which  was  to  be  and  was  paid  for 
by  additional  merchandise  furnished  by  the 
defendant  to  the  corporation ;  that  In  rebru- 
ary,  1010,  the  defendant  was  desirous  of  sell- 
ing the  assets  and  business  of  the  amwiatiofi 
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to  a  certain  oorppratioii  of  COtlcago,  and  he 
oame  to  Salt  Lake  City  to  induce  the  local 
subscribers  for  stock  as  aforesaid  to  surren- 
der their  stock  to  Mm  at  par  so  that  he 
might  turn  the  sapie  over  to  said  corpora- 
tion ;  that  the  stockholders  who  had  paid 
for  their  stock  demanded  the  sum  of  $100 
plus  6  per  cant.  Interest  for  one  year,  or  $100 
per  share,  for  their  stock ;  that  the  defendant 
finally  agreed  to  and  did  pay  to  all  of  the 
Salt  Lake  subscribers  who  had  paid  the  full 
par  value  for  theli  stock,  the  sum  of  $106  per 
share;  and  that  he  paid  the  subscriber  who 
had  paid  In  only  $500  on  his  subscription  of  26 
shares  the  amount  he  had  actually  paid  in, 
and  all  of  the  subscribers.  Including  the 
plaintiff,  then  surrender^  their  stock  to  the 
defendant,  and  the  same  was  canceled  and 
turned  over  to  the  Cihicago  concern. 

Up  to  this  pc^t  there  is  not  mucli  conflict 
or  diwute  between  the  parties.  In  addition 
to  the  foregoing,  however,  the  plaintiff  also 
contends  and  testiOed  that  the  defendant  had 
also  agreed  to  pay  him.  tlie  sum  of  $106  a 
share  for  the  10  shares  that  be  subacribed 
for  9H&  were  given  to  him.  as  b^re  stated. 
The  plaintifl  oonoedea  that  the  defendant 
had  never  e^vrewly  promiaed  to  pay  him 
$106  a  share*  m  any  other  vedfied  sum  tox 
said  10  shares,  but  be  teatifled  that  the  de- 
fendant, after  adling  out  the  corporate  bust 
ness,  on  his  d^rture  from  Salt  Lake  City, 
"fadd  ne.  he  would  send  me  tlie  mowea  for 
my  Btock  aa  aooa  aa  he  got  ba(^  to  Denver." 
The  plaintiff  therefm  InsistB  the  defendant 
had  agreed  to  pay  him  $106  a  share  for  said 
10  shares  of  stodc  Up<Mi  the  otiier  hand, 
both  the  defendant  and  bis  twother,  who  was 
the  general  manager  of  defendant's  business, 
and,  after  the  incorporatian,  the  general  man- 
ager and  treasurer  of  the  oMptnutlon,  denied 
that  the  10  shares  subscrU>ed  ftw  by  the 
plaintiff  were  given  or  d<mated  to  him  but 
they  Insist  that  he  was  expected  to  pay  there- 
for, although  they  admitted  that  they  bad  not 
demanded  the  subecrlptlon  price  from  him  at 
any  time,  and  that  he  was  paid  a  dividend 
of  $60  on  the  stock.  They  also  deny  the  au- 
thority of  the  defendant's  brother  to  make  a 
gift  of  the  stock  to  plaintiff,  and  they  both 
testified  that,  when  the  corporate  business  was 
turned  over,  the  plaintiff,  as  well  as  the  other 
employto,  surrendered  his  shares  of  stock  to 
the  Salt  Lake  OMiwration  without  demanding 
pay  therefor;  that  the  saine  was  turned 
over  to  tlie  Chicago  corporation;  that  the 
plaintiff,  for  more  than  two  years  thereafter, 
had  never  demanded  pay  for  the  stock  or 
suggested  that  he  was  to  receive  anything 
therefor;  that  no  subscriber  received  any- 
thing for  his  stock  except  what  he  had  paid 
therefor  with  6  per  cent,  added ;  and  that 
the  plaintiff  had  never  paid  anything  for  the 
stock,  hence  he  was  not  entitled  to  anything 
under  the  arrangement  made  with  the  other 
subscribers.  Defendant  further  proved  that, 
after  the  business  waa  incorporated,  it  lost 
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mon^,  and  that  ^ea  It  was  taken  orer  by 
the  Qilcago  corporation  the  stock  was  worth 
not  to  exceed  fSO  a  share :  that  he  paid  the 
Salt  Lake  subsctlben  the  full  amoant  they 
had  paid  fbr  the  stock  £or  the  reason  that  he 
felt  morally  bound  to  do  that,  because  he  ioA 
Induced  ihem  to  subscrtbe  fbr  Qa  stodL 
Tbere  was  much  other  teatlmony,  some  of 
which  was  admitted  vrer  the  obJecUons  of 
the  defendant  and  to  which  we  Shall  refer 
Uter. 

The  court  found  for  the  plaintiff  and  enter- 
ed judgment  for  the  full  amount  ^med, 
which,  with  legal  Interest,  amounted  to  the 
sum  of  f 1,481.65.  The  defendant  appeals  and 
has  assigned  numerons  errors  Upon  the  ad- 
mission and  exclusion  of  evidence,  and,  fur< 
ther,  that  the  evidence  does  not  support  the 
findings,  etc. 

[1]  A  careful  reading  of  all  the  evidence 
produced  at  the  trial,  and  of  the  proceedings 
had  as  the  same  appears  from  tbe  bill  of 
exo^itlons,  dlsdosos  that  the  court  was  ex- 
ceedingly liberal  in  the  admisBAon  of  evidence. 
Indeed,  if  the  case  had  been  tried  by  a  Jury 
Instead  of  by  the  court,  there  would  be  no 
doubt  respecting  our  duty  to  reverse  the  case 
upon  the  ground  that  lmpr<ver  evidence  was 
admitted  against  tbe  defendant  over  his  ob- 
Jectltms  and  exceptions  which  was  prejudicial 
to  his  substantial  rights.  In  view,  however, 
that  the  case  was  tried  by  the  court,  It  Is 
insisted  by  plaintiff  that,  although  It  were 
conceded  the  court  erred  in  the  particulars 
Just  stated,  yet  that  there  Is  at  least  some 
substantial  evidence  in  support  of  the  materi- 
al findings,  and  hence  we  may  not  Interfere. 
Counsel  cite  and  rely  upon  the  case  of  Victo- 
ria, etc.,  Co.  V.  Haws,  7  Utah,  615,  27  Pac.  695, 
where  the  court  lays  down  tbe  doctrine  con- 
tended for  In  the  following  words: 

"When  the  judge  tries  a  cbbc  without  a  Jury, 
it  Is  Qot  a  reversible  error  to  admit  incompetent, 
irrelevant,  or  immaterial  evidence;  for  he  de- 
cides  the  case  on  the  proper  testimony  only, 
and  dlsresards  entirely  that  which  is  toeoinpe- 
twt,  irrelevant,  and  Immaterial.  When  tbe  clear 
preponderance  of  competent,  relevant,  and  mate- 
rial evidence  supports  the  findings,  this  court 
will  not  reverse  because  of  errors  of  the  court 
below  in  admitting  incompetent,  irrelevant,  or 
Immaterial  evidence,  for  the  presumption  in  such 
case  is  that  it  waa  whollr  disregarded." 

In  46  Am.  Dig,  (Century  Ed.),  under  the 
head  of  Trial,  {  895,  the  doctrine,  which  la 
supported  by  a  very  large  number  of  cases 
to  whlcb  It  is  unnecessary  to  refra  specially 
here,  is  stated  thus: 

"When  a  cause  is  tried  by  tbe  court  without 
a  jur7i  the  judgment  will  not  be  reversed  on  the 
ground  of  the  admission  of  immaterial  or  incom- 
petent evidence  if  sufficient  proper  evidence  was 
admitted  to  aastain  the  findiDg.'* 

If  therefore  the  findings  In  this  case  are 
sustained  by  prater  and  competent  evidence 
we  may  not  set  them  aside,  although  On 
court  admitted  improper  evidence  during  the 
course  of  the  triaL  The  question  therefore 
Is:  Are  the  findings  that  are  asudled  by  the 
defendant,  and  which  are  essential  to  ttie 


Judgment,  supported  by  imfleiettt  proper  erl' 

dence? 

[2]  Tbe  principal  issues  that  the  plaintiff 
was  required  to  prove  by  proper  evMence 
wore:  (1)  Hist  the  10  shares  of  stock  were 
dtmated  or  given  to  him,  that  is,  that  tSM 
stock  belonged  to  him;  and  ^  that  the  de- 
fendant had  promised  to  pay  him  the  sum  of 
V106  per  share  therefbr.  Now,  there  Is  am^ 
proper  evidence  In  the  record  to  support  the 
findings  that  the  10  shares  of  stock  were  giv- 
en to  the  plaintiff,  and  Uut  It  waa  not  tntud' 
ed  that  he  should  pay  therefor.  We  shall 
therefore  luit  further  discuss  that  brandi 
<tf  the  ca8&  The  plaintiff,  however,  reUes 
upon  an  expresa  promise  iit  tbe  defendant 
not  only  to  pay  lAiintiff  for  said  10  shares  of 
stock,  but  be  Insists  that  the  defsndaut  ex- 
pres^  pranlsed  to  pay  him  the  sum  of  fl06 
per  sliare  therefor.  Has  the  plaintiff  eoMh 
lisbed  that  ^ress  pnnnlse  by  competent 
evidoiceT  What  evidence  bos  he  ptodoeed  to 
establish  It?  AH  the  plaintiff  testlfled  t» 
np<»  that  sal^eet  was  Oat  (the  defend- 
ant) told  me  he  was  paying  9106  tor  tbe 
stock,"  meaning  the  stock  that  was  obtained 
from  the  subscribers  who  had  paid  par  value 
of  9100  a  Share  ther^r.  He  was  thai  a^ed: 

"Q.  Will  you  answer  that  question,  did  he  (the 
defendant)  say  that  he  would  pay  you  that?  A. 
No,  sir.  Q.  No,  he  never  did,  did  he?  A.  No, 
sir." 

The  plaintiff  conceded  over  and  over  again 
that  tbe  defendant  had  never  In  express 
terms  promised  to  pay  him  any  spedflc 
amount  for  his  stock,  and  what  he  relies  on 
to  establish  the  express  promise  Is  that  the 
defendant  paid  the  subscribers  who  had 
paid  par  for  their  stock  the  sum  of  $106  per 
share,  and  that  when  the  defendant  left  Salt 
Lake  City  for  his  home  In  Denver  after  set- 
tling with  the  other  subscribers  be  told  plain- 
tiff that  he  would  send  him  the  money  for 
his  stock  as  soon  as  he  reached  Denver ;  and, 
further,  that  In  May,  1913,  after  plaintiff  had 
written  a  number  of  letters  to  the  defendant 
addressed  to  I>cnver,  he  wrote  in  reply  that: 

"I  am  absolutely  unable  right  now  to  help  you 
out,  but  expect  to  arrange  for  some  money  next 
month  and  will  thm  take  the  matter  up  with 
yon  farther." 

Tbe  defendant,  howevtt,  explained  this 
statement  by  8ayhD«  that  at  tliat  time  be  did 
not  know  what,  If  any,  arrangements  his 
brother  bad  made  witJi  the  plaintiff  reivect- 
Ing  bis  stodc,  ahd  for  that  reosra  bad  made 
the  statement  as  quoted  above.  There  was 
also  much  more  correapondenoe  between  the 
partioi,  but  It  goes  no  farther  tSuui  to  show 
that  the  10  shares  of  stock  were  given  to  the 
plaintiff,  and  does  not  est^llab  an  express 
promise  to  pay  a  particular  sum  or  price 
therefor.  Now,  If  plaintiff  had  paid  for  his 
stock  the  same  as  the  ottier  subscribery  had 
done,  or  If  the  defendant  had  paid  the  other 
subscribers  par  value  for  their  stock  plus  6 
per  cent,  regardless  of  whether  they  had  paid 
for  it  or  not,  tbe  inference  that  plaintiff  was 
to  receive  the  same  amount  for  his  stock 
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would  be  of  considerable  fbrce  or  weight;- 
but,  as  it  ia,  and  after  the  explanation  why 
{he  Salt  Lake  subecrlbera  who  bad,  p^d  the 
par  valne  for  their  stoc^  were  paid  back  the 
par  value  pina  6  per  cent,  which  la  not  de- 
nied, there  U  nothing  left  upon  which  to 
base  an  inference  of  an  ezpresa  promise  to 
pay  a  specific  amount  for  the  plalntifTs 
stock,  but  the  most  that  can  be  inferred  from 
what  the  defendant  had  said  and  written 
woald  be  an  implied  promise  that  be  would 
pay  plaintiff  the  market  value  ct  the  stock 
or  what  it  was  actually  worth. 

[3]  PlalntifTs  couns^  seem  to  overlo(^  the 
fact  that  they  rely  upon  an  express  agree- 
ment or  contract  to  pay  a  specific  price  or 
Earn  of  money  for  the  10  ahares  of  8to<A. 
Such  a  contract  ifl  not  established  by  merely 
showing  that  the  defendant  received  the 
stock  and  agreed  to  pay  therefor.  Where 
one  peraoQ  obtains  the  property  of  another, 
and  aacb  other  does  no  more  than  to  agree 
to  pay  thsefor,  then,  in  order  to  prevent  In- 
Jubtlce,  the  law  always  Implies  a  promise 
to  pay  the  actual  value  or  the  market  price 
of  the  property  If  It  has  a  market  price,  and 
also  Implies  that  the  payment  was  Intended 
to  be  made  within  a  reasonable  time.  The 
law,  in  furtherance  of  Justice,  therefore,  sueh 
plies  what  was  omitted  or  not  expressed. 
Where,  howevor,  as  here,  one  r^ies  upon  an 
eq>re8i  promise  to  pay  a  specific  price  which 
ta  In  excess  of  the  actnal  value  of  the  proi>- 
ert7,  he  must  prove  that  the  minds  of  the 
parties  met  upon  the  particular  price  or 
amount  claimed,  and  that  must  be  done  by 
showing  that  the  defendant,  in  apt  words  or 
terms,  promised  or  agreed  to  pay  that  par- 
ticular price  or  amount  In  such  a  case  jus- 
tice does  not  regu&e  an  implied  promise,  and 
the  law  does  not  supply  any  material  omis- 
sion, but  requires  the  promise  to  be  establish- 
ed by  proper  evidence.  While  it  may  not  be 
necessary  to  prove  the  precise  words  consti- 
tuting the  promise^  yet  it  most  be  made  to 
flippear  fircMU  wb&t  was  said  and  done  that 
an  express  promise  or  agreement  to  pay  the 
particular  price  demanded  was  made,  and 
that  the  minds  met  nptm  that  proposition. 

niere  is  abundant  evideoce  in  tiie  record 
to  suj^rt  a  finding  that  the  defendant  Is 
liable  to  the  plaintiff  for  the  actual  value  of 
his  stock  at  the  time  It  was  surrendered  by 
the  plaintiff  in  February,  1910 ;  but,  in  view 
of  all  the  ctrcumstancea  dlsolosed  by  the  ev!- 
dSDce,  there  Is  not  snJBelMit  erldenee  to  sup- 
port a  finding  of  an  cxpross  promise  to  pay 
the  plalntlll  any  apealflc  sotti  or  pries  tot  bis 
stock. 

[4]  Plalntifrs  counsel,  In  rMognitlMi  of  0» 
weaknees  of  the  evidence  up<m  that  point 
undertook  to  prove  that  Ur.  Bwgman  wfts 
precisely  In  the  same  sitoatltm  respecttng  bSs 
stock  that  the  ^IntUT  was;  ttiat  Mr.  Berg^ 
atan,  like  plalatUT,  had  baen  ptwolssft  pay  tm 
bis  atodc;  and  that  wben  tiM  defUdant  flan- 
ad  or  ratuaed  to  pay  Mr.  Bergman  be  ocnt 


menced  an  action  In  tbe  cooits-of  Ciriorado 
to  recover  the  sum  of  $106  per  share  for  the 
stock,  and  Bergnian  had  recovered  Judgment 
against  the  defendant  In  the  courts  of  Colo- 
rado for  the  full  amount  he  claimed  for  his 
stock,  to  wit  ¥106  a  share.  When  plaintiff's 
counsel  first  attempted  to  prove  that  Berg- 
man had  obtained  such  a  Judgment  defend- 
ant's counsel  objected,  and  the  objection  was 
sustained.  When  the  defendant  took  the 
stand,  however.  In  his  own  behalf,  on  cross- 
examination,  over  the  objection  and  excep- 
tion of  his  counsel,  he  was  by  the  court  com- 
pelled to  testify  that  Bergman  had  obtained 
a  Judgment  against  him  for  between  $1,400 
and  $1,500  In  the  courts  of  Ck>lorado  for  his 
stock.  Defendant's  counsel  vigorously  con- 
tend that  the  evidence  was  Improper,,  and 
that  its  admlsslMi  constitutes  prejudicial  er- 
ror. To  state  that  the  Judgment  under  the 
circumstances  of  this  case  was  not  proper 
evidence  to  establish  any  material  or  sub- 
stantive f&ct  or  facts  In  Issue  between  the 
plaintiff  and  the  defendant  is  merely  to  state 
the  obvious.  Counsel  for  plaintiff,  however, 
suggest  that  evidence  regarding  the  Judg- 
.ment  was  merely  offered  and  admitted  as  af- 
fecting the  credibility  of  defendant's  testi- 
mony. When  plaintiff's  counsel  first  offered 
to  prove  that  lit.  Bergman  had  obtained  a 
Judgment,  counsel  said:  "It  would  be  inter- 
esting to  know  what  a  Jary  thought  of  a  con- 
tract like  the  one  sued  on."  Mow,  however,  it 
Is  suggested  that  the  Judgment  was  offered 
and  admitted  to  test  the  credibility  of  the 
defendant  But  how  was  It  proper  for  that 
purpose?  Of  courae^  it  always  la  proper  to 
show  that  a  party  has  made  statements,  or 
admissions,  or  denials  contrary  to  his  pres- 
ent testimony;  bat  how  is  a  Judgment  that 
is  entered  against  him  without  his  consent 
and  against  hlg  will  to  be  oonstroed  an  ad- 
mission or  a  statement  made  by  him?  If  the 
Judgment  had  established  the  status  of  either 
party  to  tbe  action  and  that  status  was  mate- 
rial In  this  caae^  tba  Judgment  would  be  prop- 
er evidenoe  to  i^ve  that.  Tbat  Judgment 
waa,  however,  not  proper  as  anbstautive  evl- 
dence  to  prove  any  material  f&ct  In  issue  be- 
tween tbe  plaintiff  and  the  deOndant  In  this 
case.  Mor,  for  the  reasans  stated,  was  It 
proper  evidence  to  test  the  credlUlity  of  de- 
fendant's testimony.  In  either  view,  there- 
fore, tbe  court  erred  In  adndttlng  proof  of 
the  Judgnient 

[k]  It  is,  bowerw,  also  insisted  by  defend- 
ant's counsel  tbat  tbo  court  erred  in  admit- 
ting certain  declaratlonB  or  stetements  made 
by  defwdanf  a  brother,  who.  It  was  claimed, 
was  the  agent  of  tbe  defendant  In  that  re- 
gard It  Is  contended  that  the  declarations  or 
stetements  were  made  by  defendant's  brother 
as  tbe  general  manager  of  the  corporation, 
and  not  as  tbe  agoit  <a  the  defendant  More' 
over,  It  la  insisted  tbat  some  of  the  declara- 
tkoa  relied  on  ilnd  admitted  over  d^endant's 
bttjectlona  were  made  at  a  time  after  tbe 
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tmnmctlons  had  been  folly  eonunmunated, 
and  h&ica  were  not  part  <tf  tte  res  geOm^ 
and  for  that  reaatm  wen  not  proper  erldoiee 
against  tbe  defendant.  In  answer  to  tbe  first 
objeetim,  It  was  made  to  appear  hy  a  witness 
who  teettOed  he  knew  that  deftsidaDl^fl  broth- 
er 'Vaa  the  avCfiorlsed  agent  for  his  brath- 
er,"  the  def^idant,  at  Uie  time  of  the  trans- 
actions and  when  tbe  statements  referred  to 
by  counsel  were  mad&  With  regard  to  tbe 
second  pn^KMdtlon  it  Is  trae  that  the  coart 
permitted  plaintiff  to  testify  to  some  state- 
ments attributed  to  defendant's  brother 
which  were  made  long  after  the  transactions 
or  hnslness  referred  to  bad  ended,  and  benco 
snch  statements  were  not  part  of  the  res 
gestae,  and  were  not  made  in  the  coarse  of 
the  business  transacted,  and  for  that  reason 
were  not  proper  under  the  rule  laid  down 
by  this  court  In  the  case  of  Meyers  v.  Ball- 
road,  36  Utah,  307,  104  Pac  736,  21  Ann  Cas. 
1220.  See,  also,  npoa  this  point,  2  Jones, 
Comms.  Et.  S  255,  and  1  Elliott,  E?.  S.  252. 
!nie  statements  last  referred  to  were,  how- 
ever, not  of  such  character  as  to  prejudice 
the  defendant,  and  hence,  although  the  court 
erred  In  admitting  them,  we  should  not  re^ 
verse  the  Judgment  upon  that  ground  aloufc 
Aa  we  have  already  remaned,  however,  the 
court  was  extremely  liberal  In  admitting  evi- 
dence, and  both  parties  were  freQuentiy  per- 
mitted to  go  beyond  the  rules  of  evidence. 

We  desire  to  add  that  we  do  not  wish  to  be 
understood  by  anything  we  have  said  as  hold- 
Inr  that  the  actual  value  of  lAalntifl's  stock 
was  $50  a  share,  or  any  other  sum.  We  re- 
ferred to  that  matter  only  because  the  de- 
fendant testified  that  the  stock  was  worth 
not  exceeding  that  amount  when  he  settled 
with  the  stockhi^erfl,  and  his  toitUnony  as 
to  that  ms  sot  dlspvted.  In  rlev  that  tbe 
plaintiff  haa  fiilled  to  prore  an  exsinm  agree- 
ment on  tlie  part  of  the  de^dant  to  pay 
$106  a  share  for  the  stock  in  question,  but 
has  proved  that  the  defendant  did  agree  to 
pay  him  for  the  stock,  the  question  of  the 
market  or  actual  value  thereof  at  the  time  It 
was  surrendered  by  the  plaintiff,  or  when  he 
agreed  to  surrender  It  to'  the  defendant,  is  an 
open  question  upon  which  both  parties  have 
a  right  to  be  heard.  Moreover,  we  think  that 
under  the  allegations  of  the  complaint  the 
plaintiff  is  entitled  to  recover  the  market  or 
actual  value  of  the  stock;  but  for  the  rea- 
sons stated  he  cannot,  as  the  evidence  now 
stands,  recover  $106  a  share  upon  an  express 
agreement  to  that  effect 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  Is  remanded  to  the  dis- 
trict court  of  Salt  Lake  county,  with  direc- 
tions to  grant  a  new  trial.  CkMts  to  appel- 
lant 


8TBAUP.  a  J. 
enr. 


and  McOABTY,  J. 


gPHRAIM  IfUZilNO  ft  BUBVATOR  GO.  T. 
OITT  OF  EPHHAIM.    (No.  2882.) 

(Supreme  Coart  of  Utah.    Dm.  7.  ldl&) 

1.  Watbhs  ard  Water  Coobbbs  «=9l7Da)  — 
OBarsucTxoN  and  Divkbsion— Puudiho— 
SumciEnaT. 

Cranplaint  aneging  that  defendant  bad 
exdoBive  control  or  creek  waters,  that  ouring 
periods  of  each  year  aaow  and  stormfl  caoMd 
unusually  large  quantities  of  water  in  the  ci«ek 
and  caused  overflow,  carrying  down  large  qdsb- 
tlties  of  timber,  mod,  rock,  and  debris,  and  Ouit 
the  cij^  willfully,  earelesidy,  and  negiigently 
built,  la  tbe  natural  channel,  strong  abotmenta 
of  timberB  and  stone,  so  as  to  <^tmet  the  nat- 
ural flow  of  the  waters,  and  prevent  water, 
timber,  and  earth  from  being  carried  down  Uie 
cteA,  tiiua  etosing  an  overflow  aboat  i^aintiff*> 
mill  which  was  thereby  damaged,  is  aufficieotly 
particular  as  to  facts  to  support  a  jsdgment  fw 
plaintlfll. 

W'Ed.  Note.— For  other  eases,  see  Waters  and 
ater  Qmrsea.  Cent  Dig.  K  244-247,  963; 
Dec  Dig.  «B»17»(1).3 

2.  TaiAL  «»140(%-QinwnoH8  von  Just— 
OEEDiBri-rrT  or  WrrNBssEs. 

Whether  testimony  of  certain  witnesses  is 
more  creditable  or  reliable  than  that  of  other 
witnesses  is  solely  lor  tbe  jury. 

[Ed.  Nota.— For  other  cases,  see  Trial.  Owt 
Dig.  I  334;  Dec  Dig.  ^1400).] 

.^peaT  from  District  Court;  Sanpete  Oonn- 
ty;  A.  H.  Obrlatenson,  Judge. 

Action  by  the  E^hralm  Uilling  ft  Kevator 
Company  against  tiie  Oily  of  Dphralm.  Judg- 
ment for  plaintiff,  and  defendant  appeals; 
Affirmed. 

Geo.  Cfarlstensen  and  J.  W.  Cherry,  Imth  of 
Mt  Pleasant,  for  i^pellant.  Lewis  Lusod, 
of  Mantl,  tar  respondent 

SXBAUF,  a  J.  This  acdon  was  brought 
to  recover  damages  to  plaintUTs  premises 
and  flour  mill  alleged  to  have  been  caused  by 
the  defendant  In  the  complaint  It  Is  alleged 
that  the  def^dant  "took  and  had"  the  ex- 
clusive control,  management,  and  distribu- 
tion of  the  waters  of  Cottonwood  cre^,  a 
natural  stream  of  water  having  Its  source  In 
the  mountains  and  coursing  by  plaintiff's 
premises  and  through  the  town  of  E^^raim; 
that  during  I  portions  of  each  year  melting 
snows  and  storms  caused  "unusual  qoantltlefl 
of  water"  to  course  In  the  stream,  and  aoine- 
tlmes  to  overflow  Its  banks,  and  to  cany 
down  large  quantities  of  timber,  mud,  rock, 
and  d6bris;  that  the  defendant  "willfully, 
carelessly,  and  Q«gUgeoUy  built  and  con- 
structed, and  caused  to  be  buUt  and  ooo- 
Btructed  la  the  said  natural  channel  of  the 
said  creek,  strong  abutments  of  timbers  and 
stone,  BO  built  aod  oontfraeted  In  tbe  natural 
cbannd  of  the  said  creek  as  to  obstrutA  tbe 
natural  flow  of  the  waters  through  the  said 
natoral  channel,"  and  tber^  prevented 
rock.  tlBiber,  and  earth  from  being  carried 
down  Cte  stream,  but  to  lodge  and  to  ob- 
stmct  the  natural  flow  of  tbe  waters  and  to 
(ftnse  them  to  overflow  the  banks  of  the 
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■tream  and  upon  the  plalntUTs  piemtoeB,  Into 
its  mUl  and  upon  and  over  Its  grain  and 
floor  ajid  maehlnerj  tbereln,  to  plalntUTs 
damage,  etc.  To  tbe  complaint  a  general  de- 
murrer for  want  of  tacts,  and  a  special  de- 
murrer for  nnceitalnty,  vere  Interposed  and 
OTermled.  Tbe  defttidant  answered  dmylng 
tbe  dierged  obBtmcttai  and  n^cUgenee,  and 
averred  that,  to  prevent  rods,  and  dArla  at 
high  water  from  belnir  carried  Into  and 
through  the  town  of  w^>hi^4nn,  the  defeodant 
coQstracted  "a  dtrlder  In  tbe  diannel  of  said 
Cottonwood  creek,  and  that  la  constructing 
the  said  divider  the  diannel  Itself  was  not 
obstructed  In  any  manner,  bat  was  left  as 
wide  and  deep,  free  and  tiear,  as  it  bad  al- 
ways been";  and  that  **tbe  object  of  con- 
structing said  divider  In  the  diannel  of  said 
creek  was  to  divert  and  carry  away  from  the 
natural  Channel  of  the  said  creek  a  portion 
of  the  waters  wbeoever,  by  reason  of  annsu- 
al  floods  and  dondbnrsts,  there  should  be 
more  water  than  the  said  channel  could  car- 
ry"; and  that  the  waters  so  diverted  by  It 
were  carried  upon  lands  owned  by  lt»  and  the 
divider  was  eo  constructed  as  not  to  carry 
any  waters,  rock,  gravel,  sand,  or  debris,  or 
other  material,  over  tbe  banks  of  the  stream 
or  upon  plaintiff's  properly. 

[1]  The  case  was  tried  to  a  Jury,  which  re- 
sulted In  a  verdict  for  the  plaintUt  in  the 
sum  of  (500.  Tbe  defendant  appeals.  The 
matters  presented  for  review,  putting  them 
in  the  defendant's  language,  are:  *^e  over^ 
ruling  of  the  demurrer,  the  court's  refusal 
to  grant  a  nonsuit  and  a  new  trial,"  and 
"present  the  same  general  propositions  of 
law,"  want  of  facts  to  sopport  plaintiff's 
cause.  Other  than  that,  nothing  is  urged  in 
support  of  the  demurrer.  No  attempt  Is  made 


to  point  out  wherein  the  complaint  Is  want- 
ing in  facta,  and  no  reason  oocors  to  us  why 
it  is  BO  far  wanting  in  such  particular  as 
not  to  support  a  judgment  That  Is  all  that 
need  be  said  on  that  point. 

[2]  The  defendant's  argument  chiefly  goes 
to  the  point  that  the  evidence  Is  insufllcient 
to  support  the  allegations  of  the  complaint 
In  such  re;^>ect  It  Is  contended  that  it  is  not 
sufQdently  made  to  appear  that  the  defend- 
ant, by  placing  the  abutments,  or  divider.  In 
the  channel  of  the  creek,  Interfered  with  the 
natural  flow  of  the  stream,  or  caused  its 
waters  to  overflow  the  banks  of  tbe  stream 
and  to  run  on  platnturs  premises.  Witness- 
es for  the  plaintiff  testified  that  the  defend- 
ant, in  putting  in  the  abutmeuts,  or  dlyider, 
at  that  point,  widened  the  channel  and  di- 
verted a  portion  of  the  waters  therefrom, 
which  so  reduced  the  force  and  rapidity  of 
the  flow  of  the  waters  that  they  would  not 
carry  gravel,  rock,  and  debris  farther  down 
ttie  stream,  which,  together  with  the  abut- 
ments, timber,  and  stone  put  in,  caused  gravel, 
sand,  rock,  and  other  material  to  lodge,  the 
bed  of  the  channel  to  be  raised  or  filled  the 
waters  dammed,  the  banks  of  the  stream  to 
overflow,  and  the  waters  to  run  upon  plain- 
tiff's property.  Injuring  its  mill,  flour,  grain, 
and  madilnery  therein.  Several  witnesses 
for  tin  plaintiff  testified  to  that  It  was  dis- 
puted b7  twdmony  oil  the  defendant's  wit- 
nesses. Whether  the  teBOmoDy  of  the  one  or 
the  other  was  0ia  more  creditable  or  reliable 
was  solely  for  the  Jury. 

The  Judgment  ttieiefore,  la  afllrmed,  with 
costs. 

FBICS  and  McCABTT,  33^  concur. 
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WITUBBOW  T.  HYSTIO  TOILERB. 

(No.  2706.) 

(Snpreme  Court  of  Utah.   Nov.  16.  1916.  Se- 
haarlnc  Denied  Dec.  28,  1916.) 

1.  InSXIBAITOK  «s>699  —  SEiNSUiuncx  —  Ao- 

OBPTANCB — SnFFICIENCT. 

Where  the  secretary  of  the  defendant  frater- 
nal BocietT  ■nbmitted  a  written  proposal  to  an- 
otiiet  sodetT,  In  which  Uia  deceased  was  in- 
Bored.  that  defendant  assume  its  obligations  in 
consideration  of  a  transfer  of  all  the  property 
of  the  insurer  to  defendant  subject  to  the  ap* 
proval  of  the  defendant's  directora,  a  delira-y 
and  acceptance  trf  the  property  in  accordance 
with  the  contract  and  the  subsequent  corre- 
spondence between  the  defendant  and  the  plain- 
tiff,  wherein  the  defendant  in  effect  recognized 
ttM  obllgatioa  as  lt«  own,  by  aseking  to  avoid  it 
Ml  the  groOttd  of  breach  of  warranty*  waa  auffi- 
cient  evidence  of  approval  of  the  contract  to 
make  a  prima  facie  case. 

[Ed.  Note.— For  other  caBea,  tea  bsnrance, 
Dee.  Dig.  «=»699.] 

2.  ZifBUIAHCS  «B>825^  —  FunaiTAL  iKfltm- 
AKCB— Action  oh  Polict— QnxsTXON  Toa 

J0BT. 

In  action  on  a  policy  of  fraternal  insurance, 
the  qnestloo  as  to  the  physical  condition  ana 
health  of  the  deceased  when  tha  ostificate  was 
issued  to  him  held  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Die.  f  2009;  Dec.  Dir.  «=»826(2).] 

8.  Appeal  and  BtaoB  «»1003  —  Bcthw  — 

FiNDINQS. 

A  verdict  on  eimflietlng  evidence  Is  final. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  8035-mr;  Dee.  Dig. 
1002.] 

4.  IN8TTBAVCE  «=»72S(B)  —  FEATSBWAI,  INBTJB- 

ANcs— False  Wabeahtibb. 

Where  the  false  statements  of  the  deceased 
in  his  application  for  life  insurance  in  a  frater- 
nal asBodation  related  to  slight  Injuries  which 
did  not  affect  bis  general  healtit,  they  will  not 
avoid  the  contract  unless  they  are  material  to 
and  increase  the  risk  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance. 

Cent  Dig.  I  1863;  Dec.  Dig.  «=»723(S).] 

5.  Inbubance  «=9825(2>  — Featebnal  Inbub- 

ANCE  —  BbEAGH  of  WABBANTT  —  QtTESTION 
FOB  JUET. 

In  an  action  on  a  policy  of  frat«'nal  insur- 
ance, whether  the  deceased's  failure  to  state,  seven 
months  prior  to  obtaining  the  certificate,  be  was 
visited  by  a  physician  for  a  sprained  knee  or 
that  some  years  prior  thereto  be  bad  injured  his 
nose  which  had  caused  nosebleed,  aubstantiaUy 
increased  the  chances  of  loss  insured  against  or 
were  material  to  the  risk,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  2009;   Dec.  Dig.  «s»826(2).] 

Appeal  from  Dlatrict  Court,  Summit  Coun- 
ty; F.  0.  Loofbourow,  Judge. 

Action  by  Mary  Witherow  against  the 
Mystic  Tollers,  a  fraternal  and  benefldary 
society.  Judgment  for  plalntUF,  and  de- 
fendant appeals.  Affirmed. 

E.  A.  Walt(Hi.  of  Salt  Lake  Cltr,  for  ap- 
pellant L.  a  wight,  of  Salt  lake  Olty.  for 
respondent 


SratAUP,  0.  J.  Vtm  deeasBed,  Wte.  J. 
Wltberow,  as  la  aUeged,  <ni  tbe  2Sd  day  «tf 
Sqptouber,  1910,  becamsa  monber  of  ^  mutu- 
al benefit  society  known  as  the  Fraternal  Or- 
der of  MoatttalneezB,  and  <m  the  same  dajr^ln 
such  order,  bad  ids  llfb  Inanred  In  ta.vm  of 
his  mother;  that  be  died  on  the  19th  day  of 
Oct<te,  1910;  that  on  Che  Utb  da7  of  De- 
cember, 1910,  the  defendant,  the  Mystic  Toll- 
era,  also  a  fraternal  and  beoefldal  society 
and  a  ooiporatkm,  In  omslderatbm  of  taking 
over  the  aseats  and  property  of  the  Frater- 
nal Order  of  Monntalneera,  agreed  to  pay 
the  loaa  at  tSie  eerttflcate,  but  failed  to  do 
so.  TtM  defendant  denied  liability  on  its 
part  and  pleaded  a  breach  of  warrant. 
The  plaintiff  had  judgment,  from  whkh  tbB 
defendant  appeals. 

[1]  The  first  point  made  is  that  there  Is 
no  evidMice  to  show  that  the  defendant  at 
any  time  had  agreed  or  assumed  to  pay 
the  obligation.  Hiere  la  evidence  to  show 
that  the  secretary  of  the  defendant,  assum- 
ing to  act  fcv  it,  did  so  agree.  That  la,  that 
he,  as  such  secretary,  submitted  a  written 
proposal  to  the  Fraternal  Order  of  Moon- 
taineers  that  in  conslderatton  of  the  defend- 
ant's paying,  among  others,  the  dalm  In 
qoestion,  the  defendant  should  receive  all  the 
property,  furniture,  assets,  books,  records, 
etc..  of  the  Fraternal  Order  of  Mountaineers, 
whldi  proposition  was  accepted  by  the  or- 
der and  Its  property,  assets,  books,  and  rec- 
ords delivered  to  the  defendant;  but  the 
proposal  Irontained  a  provision  that  tthe 
"contract  presented"  by  the  defendant's  sec- 
retary was  subject  to  the  approval  of  the 
Insurance  department  of  Iowa  and  of  the 
supreme  directors  of  the  defendant  Hm 
contention  made  Is  that  there  is  no  evidence 
of  such  approval.  There  is  no  direct  evi- 
dence, bnt  wa  think  there  Is  Indirect  evl- 
denc&  Hits  becaose  (1)  of  the  delivery  and 
acceptance  of  the  pn^ierty,  etc.,  In  accord- 
ance  vrttb  the  ccmtract,  and  (2)  sObae- 
quent  correspondence  between  the  defendant 
and  the  plaintiff  wherein  the  defendant  in 
effect  recognized  the  obligation  as  Its  obli- 
gation, but  sought  to  avoid  it  on  the  sole 
ground  of  the  deceased's  breach  of  warranty 
In  falsely  and  fraudulently  mlwepresentlng 
his  condition  of  health  and  making  other 
misstatements  of  alleged  material  facts  when 
he  obtained  the  Insurance.  When  proofs  of 
death  were  furnished  the  defendant,  it  did 
not  reject  the  claim  upon  the  ground  that  It 
was  not  Its  obligation,  but  np<m  the  sole 
ground  "that  the  insurance  was  obtained 
fraudulently,"  by  the  deoeued  mlsicitresent- 
Ing  his  state  of  health.  At  least  we  think 
a  prima  fade  case  in  such  leqiect  waa  nude 
to  put  the  defendant  upon  its  proot 

[l-l]  Now,  as  to  the  alleged  breadi  of 
warrantiea:  The  erldenoe  Is  in  direct  con- 
flict as  to  the  physical  condition  and  health 
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«C  the  deoMuM  wheiii  tte  eertUcMe  wu 
sued  to  Idm ;  the  ^tneases  for  the  plabdlfl 
tesUfyiiig  that  It  wu  good,  those  for  the 
defendant  that  It  was  bad.  l%at  ISBoe  was 
properly  submitted  to  the  Jury  and  because 
of  the  conflict  In  tbe  uriOssuM  tbOr  Tcrdtct 
Is  flnaL  He,  In  respoDse  to  printed  qneetioDS 
on  the  api»Ucation  dgned  hj  the  deceased, 
"Have  you  ever  bad  any  disease,  Injury  or 
snTglcal  operation  performedT*  "When  were 
you  last  treated  tty  a  ph^lclanf*  *^ow 
long  sick?**  and,  "Are  there  any  remaining 
effects?"  answered,  "No,"  and,  "None."  In 
snch  respect  It  Is  claimed  he  did  not  answer 
truthfully.  It  was  shown,  substantially 
wlthont  dispute,  that  the  deceased,  about 
seven  months  prior  to  obtalulBg  the  Insur- 
ance, in  going  through  a  mlDlng  tunnel 
where  he  was  at  work,  hurt  hta  knee  on  a 
trolley.  It  was  bruised,  Q)ralned,  and  swol* 
len,  caused  some  lameness,  and  was  more  or 
less  painful.  A  physician  was  called  once 
to  attend  it  who  testlQed  to  Its  grained  and 
swollen  condition,  and  that  he  prescribed 
liniment,  but  that  the  Injuries  had  not  af- 
fected "the  gaieral  health."  Deceased  also, 
some  time  prior  to  the  Insurance,  had  re- 
ceived a  cut  on  the  hRcSs.  of  the  hand  from  a 
saw,  leaving  a  scar.  He  also,  three  or  four 
years  prior  thereto,  fell  from  a  swing  and 
Injured  his  nose,  which  thereafter,  at  six 
or  seven  Intervals,  caused  a  "nosebleed." 
Because  of  this  evldents  It  Is  contended  that 
tbe  defendant,  on  the  issue  of  tbe  breach 
of  warranty,  was  entitled  to  a  directed  ver- 
dict In  Its  favor.  It  is  not  claimed  that  the 
Injuries  affected  the  deceased's  general 
health,  or  that  they  contributed  to  the  cause 
of  his  death,  "congestion  of  the  lungs."  It, 
however.  Is  claimed  that  the  statements  that 
he  bad  received  no  injury  and  had  not  been 
attended  by  a  physician  constituted  a  breach 
of  warranty,  though  such  facts  or  statements 
were  not  material  to  the  risk,  and  that  sucb 
breach,  though  not  causing  the  loss,  never- 
theless avoided  the  contract.  Cases  and  au- 
thorities cited  by  appellant  so  hold.  8  Joyce, 
Ins.  B  1970-1975;  3  Cooley,  Briefs  on  In- 
surance, 1950-1052;  Nelson  v.  Nederland 
Mfe  Ins.  Co.,  110  Iowa,  600,  81  N.  W.  807; 
Cobb  7.  Association,  153  Mass.  176,  26  N.  E. 
230,  10  L.  R.  A.  666,  26  Am.  St.  Bep.  619. 
But  In  a  recent  case  we  held  otherwise. 
Bednarek  r.  Brotherhood  of  American  Teo- 
men,  157  Pac.  884.  Adhering  to  thla  deci- 
sion, we  are  not  prepared  to  say  that  the 
deoessed'B  failure  to  state  that  he,  seven 
months  prior  to  obtaining  the  certificate, 
was  visited  by  a  i^y^cian  for  a  sprained 
knee,  or  his  failure  to  state  such  injury, 
or  the  other  injuries,  was,  aa  matter  of  law, 
of  such  materiality  as  to  avoid  the  contract, 
or  that  such  injuries  or  withholding  knowl- 
edge of  them  Bubstentlally  Increased  the 
chances  of  loss  Insured  against.  Penn  Hn- 
tual  Life  Ass'n  Co.  v.  Trust  Co.,  73  Fed.  663, 


19  a  a  Ai  386,  88  B.  A.  88,  m  Wetblnk 
sndi  mattnra  were  of  fact  and  not  of  law, 
to  be,  as  t^ey  were,  submitted  to  the  jury. 
The  Judgment  la  thexefore  affirmed,  with 
costs. 

E^OK  and  BfcOAItTY,  JJ„  otmcor. 


MOHRIS  T.  BLUNT  et  aL    (No.  2814.) 

(Supreme  Court  of  Utah-   Dec  6.  1816.  Re- 
heazhig  Denied  Dee.  SO,  1916.) 

1.  DcnioATioH  «s»l&— BsQinsins  aitd  Sw- 

noiBHOT. 

Sincfr  B  dedication  rests  primarily  in  tbe 
owner's  intent,  tbere  must  be  a  concetisinn  inten- 
tionally made  by  Iiim.  provablp  by  declarations 
or  acts,  or  inferred  from  drcumBtances,  though 
no  form  or  cerem<Hij  ia  necessary,  but  it  must 
appear  that  he  knew  of  the  public  use  and  in- 
tended to  grant  to  the  public  the  right  to  such 
use. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  1 18;  Dec  Dig.  «s>l&.] 

2.  DsDicATioir  iBmiU  —  B!viniiN<n  —  Stmn- 

OIEnCT. 

Evidence  Md  fnsafBeient  to  show  dedication 
of  Ugbway  to  puUie  use. 

[Ed,  Not©.— For  other  eases,  see  Dedication, 
Cent  Dig.  H  86-87;  Dee.  Dig.  «»44.] 

5.  DcnzoATioif  <t=»88— Bkvooaixok. 

If  a  highway  is  established  by  dedication 
and  acceptance  by  the  puUtlc,  it  continuee  to  be 
a  highway  as  long  as  pnblic  tis«  continues,  re- 
gardlesa  of  attempted  revocation  by  the  dedica- 
tor. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  fS  77,  78;  Dec.  Dig.  «=»3a] 

4  Dedication  ^=337— Ubb— Fublio  Natubk. 

Where  the  users  of  an  alleged  dedicated 
highway  were  of  three  dasse^  one  osing  by  a 
grunt  in  a  deed,  another  by  the  right  of  entry 
collateral  to  a  canal  easement,  and  the  third  by 
a  right  or  daim  not  discloBed  by  tbe  evidence, 
but  using  merely  fOr  egress  from  their  own  pri- 
vate land,  there  was  no  puWc  use  of  the  high- 
way. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  8S  73,  74;  Dec.  Kg.  «s»37.] 

6.  HioawATS  «s>5  —  Tubuo  TuoMVm- 

rABE." 

A  "thoroughfare"  Is  a  place  or  way 
through  whidi  there  is  passing  or  travel,  and 
becomes  '^pntdlo"  when  the  pnbuc  have  a  gener- 
al right  ox  paasags^ 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  SS  6,  T;  Dea  Dig.  «s>5. 

For  other  definitions^  see  Words  and  Phrases, 
Public  Thonmi^are.] 

«.  DxDioATioH  «s»37— Use  or  Wat  Undu 
Phivate  Oeawt— Efhot. 
Under  Comp.  Laws  1907,  {  1116,  providiog 
that  a  highway  shall  be  deemed  to  have  been 
dedicated  to  the  use  of  the  public  when  continu- 
onaly  used  as  a  pnblic  thoroughfare  for  ten 
years,  use  under  private  right  is  insufficient  to 
show  delation,  and  audi  use,  however  long, 
does  not  make  the  way  pnblu^  and  tba  mere  fact 
that  the  public  also  use  it  without  objectioa 
from  the  -owner  will  not  make  the  way  public. 

[Ed.  Note.— For  other  eases,  see  Dedication, 

Cint.  Dig.  «|  73,  74;  Dee.  Dig.  •»37.] 
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7.  EAsnciNTS  4»7[^— FBXSCttiPTm  Bxoht— 
H10HWAT8. 

A  prescriptiT«  easement  does  not  arise  in 
wren  years  by  analogy  to  the  statute  barring 
action  to  recover  realty  when  a  plaintiff  was 
not  seised  of  the  prop^^  within  seven  years, 
such  statutes  not  applying  to  rights  of  wsy  or 
easements,  but  prsscriptlTe  right  can  arise  only 
by  adverse  use  and  cujt^ment  under  claim  a 
right  nnlntempted  and  ocmtbraons  for  20  years. 

[Ed.  Note.~FoE  ottier  cases,  see  Basements, 
Gent.  Dig.  fl  17,  27,  S3;  Dec  Dig.  «=>7(2).] 

8.  EasekbiMs  ^s>36(3>— Pbucbiption— IVti- 
dekcb— sufficiknct. 

Evidence  held  insufficient  to  show  scquisi- 
tion  of  highway  easement  by  prescription;  the 
nse  having  been  interrupted  at  various  times 
during  the  alleged  prescriptive  period. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent.  Dig.  ff  77,  78.  88,  98;   Dec.  Dig. 
36{3).] 

9.  Easeuekts  «=»1200— Gbaht  by  Dkid— Br- 

While  a  deed  of  a  part  of  a  tract  amveyinr 
it,  *^ogether  with  all  the  appurtenances" 
would  convey  an  existing  highway  easement.  It 
would  not  serve  to  create  an  easement. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  H  86-88;  Dec  Dig.  «s»12(l)-] 

10.  BuBiEBma  «S916  —  Omxnt  bt  Dxid  — 

RKQUZSms  AHD  STTmOIENOT. 

OeneraUy,  when  the  owner  of  a  tract  of 
land  has  arranged  and  adapted  various  parts, 
80  that  one  derives  a  benefit  from  the  other 
of  a  continuooB  and  obvious  character,  and  be 
sells  one  part  without  mentioning  the  inciden- 
tal advantage  or  burdens  of  one  in  respect  to 
the  other,  there  is  implied  an  understanding 
that  sudi  advantages  and  burdens  continue. 

[Ed.  Note^For  other  cases,  see  Basements, 
Oent  Dig.  I  48;  Dec  Dig.  ^10.] 

11.  EaSBUXNTS  «==>16  —  SETasAffOB  —  Bkqot- 
STTES  AND  SUFTICZEHOT. 

Elements  essential  to  constitute  easement  by 
severance  are  unity  of  title  followed  by  sever- 
ance, an  apparent,  obvious,  and  visible  Bcrvi- 
tude  at  the  time  of  severance,  reasonable  neces- 
sity to  the  enjoyment  of  the  dominant  estste, 
and  it  must  usually  be  continuous  and  self-act- 
ing. 

[Ed.  Note,->For  other  cases,  see  Easements, 
Cent.  Dig.  {  43;  Dec.  Dig.  «=3l6.3 

12.  Easements  €=s»1S(1)— Wats  of  Neces8itt 
— Keasonabia  Necessitt  or  Use. 

An  easement  by  .severance  in  a  right  of  way 
apparent  at  the  time  of  severance  does  not  exist 
except  KO  far  as  is  reasonably  necessary  to  the 
nse  of  the  dominant  estate,  and  the  fact  that  a 
house  on  the  severed  tract  faced  toward  an  ex- 
tended way  not  necessary  to  access  did  not  give 
an  easement  thereon. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  IS  60,  62.  66;  Dec  Dig.  «=>lSa).] 

13.  Easehents  10(8)— Grakt  bt  Deu>~ 
Location. 

Generally  on  severance  of  title.  If  the  deed 
conveys  a  right  of  way  across  land  still  held  by 
the  grantor,  but  does  not  fix  its  course  or  ex- 
tent, and  Bt  the  time  of  conveyance  there  was 
in  use  on  the  land  reserved  sutrn  a  way  plainly 
visible,  and  known  to  the  partiea.  It  will  be 
deemed  to  have  been  intended  by  tu  grantor  to 
be  conveyed. 

[Ed.  Note.~For  other  cases,  see  Easemoits, 
Cent.  Dig.  IS  lOS.  1<H;  Dec  Dig.  «»48<3>.] 

14.  Easeubnts  ^94S(D  — GoNvnAVOx— In- 

BTBDCnONa. 

In  construing  any  grant  of  right  of  way,  the 
me,  in  character  and  extent,  ia  umited  to  such 
as  is  reasonably  necessary  and  convenient  to  the 


dominant  aetata  and  aa  Utile  bntdsMOine  to  the 
servient  estate  a*  poudhla  for  tiw  oh  oontem- 

plated. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  S  108;  Dec  Dig.  ^=>4S(1).] 

Appeal  from  Dlatrict  Oonrt,  Salt  Laha 
OoDDty;  J.  A.  Howell,  Pxealdliig  Judse. 

Stdt  by  Joa^  N.  H  orris  acklnst  Jo0^ 
Blunt,  administrator  of  the  estate  of  Jane 
Kersey,  deceased,  and  othera.  Decree  for 
complainant^  and  daCnidanta  appeaL  Af- 
flrmed. 

O.  W.  GoUina,  of  Bait  Lake  CHy,  for  appel- 
lants. A.  A.  DoDcan.  of  Salt  Lake  City,  fdr 
respondent 

LOOFBOUEOW,  District  Judg&  This  ac- 
tion was  brought  in  equity  to  quiet  title  to 
certain  lands  and  to  restrain  the  defendants 
from  interfering  vflth  the  plaintlfTs  peace- 
able possession  of  the  same.  The  plaintiff  al- 
leges title  to  the  land  and  that  the  defend- 
ants wrongfully  removed  fence  posts  placed 
thereon  by  plaintiff,  and  threaten  to  remove 
them  as  often  as  plaintiff  replaces  them,  and 
that  defendants  at  divers  times  have  crossed 
over  said  land  with  vehicles  and  on  foot,  and 
will  continue  to  so  Interfere  with  the  peace- 
able possession  of  plaintiff  unless  restrained, 
and  plaintiff  prays  for  a  decree  quieting  ti- 
tle and  enjoining  the  defendants  from  tres- 
passing  on  said  land. 

The  defendants  admit  that  plaintiff  owns 
the  land  In  Question,  bat  they  claim  a  right 
of  way  across  a  part  of  said  land  for  them- 
selves, and  that  the  roadway  so  used  by 
them  is  a  public  highway.  Th^  admit  that 
one  of  the  defendants  removed  from  said 
roadway  certain  posts  placed  thereon  by 
plaintiff,  and  that  they  travel  said  road,  but 
deny  that  they  are  trespassers  thereon. 
They  allege  that  im  October  8,  1887,  the 
plaintur  conTeyed  by  warranty  deed  to  Jane 
Kersey,  now  deceased,  and  through  whom 
the  defendants  claim,  the  land  that  the  de> 
fendants  now  occupy  and  wliich  Ilea  directly 
to  the  north  of  plaintiff's  land,  the  boundary 
line  being  the  north  side  of  a  canal  running 
east  and  west  between  the  two  tracts,  with 
all  appurtenances  thereto,  and  a  right  of  way 
for  Ingress  and  egress  over  and  across  the 
lands  of  plaintiff  with  vehicles  and  domestic 
animals,  that  for  15  years  prior  to  the  mak- 
ing of  said  deed,  and  at  the  time  of  said  con- 
veyance, the  road  In  question  existed  and 
was  and  had  been  used  by  the  public,  and 
that  it  was  a  well-defined,  clearly  marked 
road,  and  allege  that  the  plaintiff  has,  by 
various  acts,  attempted  to  Interfere  with  the 
nse  of  said  hi^way;  and  the  defendaots 
ask  that  their  right  in  said  road  be  decreed 
to  them,  and  that  the  plaintiff  be  enjoined 
from  further  tnterferlng  with  the  peaceable 
possession  of  said  right  by  the  defendants. 
The  f<^lowlng  sketch  will  explain  tiie  eltna- 
Uon  of  the  lands  of  the  respectlTe  parties^ 
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tlie  •  loeatlao  of  tiie  canali  and  the  zigtit  of 

way  In  dlspato: 


Jos.Bluwt,  AoM. 

DCFEMDAHT. 


PLAIMTIFK. 


Tbe  district  court  made  findings  of  fact 
to  tbe  following  effect  to  wit:  That  the  deed 
in  question  was  executed  and  delivered  by 
tbe  plaintiff,  Joseph  N.  Morris,  to  Jane  Ker- 
sey on  October  8,  1887,  and  that,  aftn  de- 
scribing tbe  land  by  metes  and  tionndg,  It 
contained  the  following  clause: 

"Together  with  a  right  of  way  for  ingress  and 
egress. to  said  land  from  east  line  of  said  sec- 
tion over  a  strip  of  land  one  rod  wide  along  the 
south  side  of  and  foUowlni  the  coune  of  said 
Utah  &  Salt  Lake  Canal,  said  right  <^  way  to 
indade  the  right  of  ingress  and  egress  to  and 
from  said  land  first  above  conveyed  with  ve- 
hicloi  and  domestic  animals  oi  all  kinds  at  any 
and  an  times." 

That  sabsequent  to  said  oonveyanoe  said 
Jane  Kers^  died,  leaving  the  defendants, 
except  Joseph  Blunt,  ber  heirs,  and  that 
Joseph  Blnnt  is  tbe  administrator  of  tbe  es- 
tate of  the  said  Jane  Kersey,  deceased.  That 
the  road  in  question  is  not,  and  never  was, 
a  public  highway.  That  the  canal  throogli 
tbe  lands  In  question  has  a  shoulder  or  hank 
about  IS  Inches  above  the  general  level  of  tbe 
land  and  extending  from  1  to  1%  rods  south 
from  tbe  water's  edge  and  along  tbe  south 
side  of  said  canal.  That  the  meaning  of 
the  phrase  "a  atrip  of  land  one  rod  wide 
along  tbe  south  ride  of  and  following  the 
course  of  said  Utah  ft  Salt  Lake  Canal"  la 
that  the  south  side  of  said  canal  is  the  outer 
edge  of  said  shoulder  or  bank,  and  that  tiie 
right  of  way  specifically  mentioned  in  tbe 
deed  extends  along  tbe  south  or  outer  edge 
at  said  shonlder  and  extends  from  the  east 
section  line  westerly  along  the  course  above 
Indicated  parallel  to  and  1%  rods  south  of 
the  h^h-water  mark,  following  the  meander- 
Ings  thereof,  more  or  less,  to  a  point  directly 
south  of  tbe  southeast  comer  of  defendants' 
land;  thence  westerly  2%  rods;  thence  north 
across  the  canal  to  the  land  of  tbe  plaintiff, 
thereby  leaving  a  square  rods  each  way 
fi>r  the  purpose  of  turning  and  crossing  the 
canal.  That  tbe  defendants  have  no  right  or 
lnter»t  In  the  lands  of  the  plaintiff  other 
than  as  above  Indicated.  Tbe  court  Issued  an 
Injunction  restraining  tbe  defendants  from 
In  any  manner  interfering  with  the  use  by 
plaintiff  of  tbe  lands  owned  by  him,  except 
as  aboT&  indicated,  thus  dosing  to  tbe  de- 


fendants the  road  from  about  the  southeast 
comer  of  defendants'  land  to  the  point  where 
said  road  fbrmerly  crossed,  tba  cual  a  dis- 
tance of  about  20  rods. 

Tbe  defendants  at  once  perfected  tbls  ap- 
peal, assigning  numerous  Errors  which  are 
I  q«cUtcally  as  follows:    (1)  That  tbe  court 
I  was  wrong  In  its  findings  that  the  whole 
road  was  not  a  public  highway ;  (2)  wrong  in 
'  Its  finding  and  conclusion  that  tbe  strip  of 
road  aboot  20  rods  In  length  from  tbe  east 
line  of  the  defendants'  land  westerly  to  the 
point  where  formerly  said  road  crossed  the 
canal,  did  not  pass  to  the  defendants  under 
tbe  deed  mentioned  as  an  awarteoeiice  to 
the  land. 

Upon  examining  the  record  and  the  evi- 
dence, we  find  that  this  suit  was  filed  June 
20,  1914.  The  evidence  shows  that  oo 
October  8,  1887,  when  Jane  Kersey  became 
the  owner  of  the  land  now  held  by  the  de- 
fendants by  a  conveyance  from  the  plaintiff, 
the  road  extended  west  of  the  east  line  of 
her  property  about  20  rods,  and  then  turned 
north  across  the  canal;  that  the  road  be- 
fore that  time  bad  continued  on  west  on  tbe 
sooth  side  of  the  canal  from  that  point 
through  tbe  section,  and  some  of  tibe  people 
who  lived  to  the  west  and  thoee  working  on 
the  canal  traveled  said  road  frequently;  that 
It  was  unimproved,  marked  only  by  wheel 
tracks  wbldi  were  plainly  visible;  that  It 
was  open,  without  gates;  that  there  were 
no  signs  to  the  effect  that  \t  was  a  private 
hi^way,  and  that  there  never  have  been 
such  signs  along  the  road;  that  tbe  house 
bought  by  Jane  Kersey,  with  tbe  land,  faced 
toward  this  road  that  extended  west  of  the 
point  where  tbe  district  court  found  it  turned 
north  across  the  canal;  that  the  Kersey  place 
has  been  cratlnuously  occupied,  and  the  oc- 
cupants and  the  visltorB  traveled  the  road  to 
and  from  the  house;  that  there  has  been  no 
change  in  the  location  of  the  road ;  that  it 
is  in  sabstantially  the  same  position  on 
the  ground  now  that  It  was  27  years  ago; 
that  in  making  and  cleaning  tbe  canal  the 
excavated  material  and  diH>ria  were  thrown 
out  on  the  south  side  of  the  canal,  making 
the  surface  of  the  ground  rough  and  uneven 
for  a  distance  of  1  to  1%  rods  along  the 
south  side  of  the  canal  and  Uirough  its  entire 
length  upon  tbe  land  in  question ;  that  nu- 
merous boulders  were  thrown  out  of  the  canal; 
ttaat  no  bridge  existed  at  the  point  where 
defendants  contend  the  road  should  cross  the 
canal ;  that  In  about  1&12  the  plaintiff  plow- 
ed the  road  to  the  canal  bank,  and  that  fre- 
quently, in  plowing  the  lands  adjoining  the 
road,  plaintiff  deposited  boulders  from  his 
land  upon  the  road;  that  the  defendants, 
with  shovels,  levied  the  road  and  threw  the 
rocks  to  the  north  toward  tbe  canal,  and  con- 
tinued to  travel  tbe  road  as  beforo;  that 
In  1914  plaintiff  set  posts  in  tbe  roadway 
where  d^cndants  crossed  the  canal,  turning 
■north,  and  that  the  defendants,  or  some  of 
then),  romoT^  said  posts  and .  threw  theip 
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ailde  and  oontlniied  t»  croM  at  that  point; 
that  plaintiff  closed  the  mad  <ni  the  mmOi 
side  of  the  canal  running  west  from  the  de- 
fendants' present  crosdng  In  aboat  IdlO; 
that  the  road  wasidowed  by  plalntUf  In  about 
1901;  that  la  abont  1907  plaintiff  placed  a 
wire  gate  at  the  pnUle  blghwty  along  tiie 
east  line  at  the  section;  that  defendants  ob- 
jected and  oat  it  down;  tiiat  the  water  In 
tt^e  canal  Is  aboat  10  feet  wide;  that  the  com- 
pany does  not  have  tlOe  to  the  land  covered 
by  the  canal,  and  dalms  only  by  nsage;  that 
there  la  no  bridge  across  the  canal  to  the 
Jane  Kersey  place. 

It  will  be  seen  that  the  defendants'  com- 
plaint In  this  coart  Is  as  to  that  part  of  Uie 
decree  that  tarns  the  road  across  the  canal 
at  about  the  soaOieast  comer  of  the  d^end- 
anti^  land.  Instead  of  permitting  an  ex- 
tenston  of  20  rods  to  the  west,  and  then 
tnm  north  across  ttie  canal  as  It  did  for- 
merly. 

Th^  rely  upon  three  groands  to  hold  the 
road  in  question,  to  wit:  (1)  Thnt  by  long 
contlnoal  use  It  has  become  a  public  high- 
way; C!>  tiut  by  tbeSr  and  Urs.  Kersey's  use 
they  have  an  easement  by  prescriptlcni;  CB> 
that  said  road  was  granted  by  said  deed, 
both  by  the  description  <jt  a  road  one  rod 
wide,  q;>eclally  described,  and  also  by  na- 
son  of  said  road  being  appurtenant  to  the 
land  conveyed  in  the  deed.  We  will  examine 
these  questions  In  OTder: 

First,  that  long  conUnnal  nse  the  20 
rods  of  road  In  qnestiim  has  become  a  poblie 
highway;  that  is,  that  there  has  bera  a  dedi- 
cation by  the  owner  to  the  pabllo  use  and  an 
acceptance  by  the  pnbllc. 

Cf]  A  dedication  rests  primarily  tai  the  In- 
tent of  the  owner.  There  most  be  a  conces- 
sion Intentionally  made  by  him,  whldh  may 
be  pioved  by  declarations  cr  ada,  or 
may  be  Inferred  from  drcnmstanoes.  No 
form  or  ceremony  Is  necessary.  It  must, 
however,  appear  that  he  knew  of  the  use  Igr 
the  public,  and  intended  to  giant  the  r^iht  (»C 
way  to  the  public.  No  formal  acceptance  by 
any  public  officer  or  agent  is  necessary,  but 
there  most  be  actual  use  by  the  pabllc  Olty 
of  Oindnnati  t.  White,  6  Pet  440,  8  L.  Bd. 
4B2;  Morgan  v.  Bailroad  Oo..  90  U.  8.  728,  24 
Ifc  Bd.  743;  Harlmees  v.  Woodmansee,  7 
Utah.  227,  SO  Pac.  201;  Wblttaker  v.  IPerga- 
son,  16  Utah,  240,  61  Pac.  080;  Schettler  v. 
Lynch,  28  Utah,  306t  04  Pac  9SC ;  Calmer  v. 
Salt  Lake  Git7,  27  Utah,  202,  75  Pac  620; 
unison  V.  &aU,  7  Utah.  90,  24  Pac  799. 

[1, 1)  From  the  evidence.  It  appears  that 
the  plaintiff,  2  years  before  the  oommenee- 
ment  of  this  action,  idowed  the  rood  to  the 
canal  bank ;  that  frequently  In  plowing  lands 
adjolnli^t  tiw  road  plaintiff  rolled  boulders 
from  the  land  Into  the  road,  which  the  de- 
fendants removed  before  they  conld  travel 
the  road;  that  plaintiff  dosed  the  road  ex- 
tending west  from  tiie  Kersey  crossing  6 
yean  before  the  commencement  of  this  ao- 
tioa;  that  a  wire  gate  was  placed  by  the 


lOalntlff  across  the  oitranee  to  the  road 
on  the  east  section  line  7  years  before  the 
commencemoit  of  this  action;  and  that  the 
road  was  i^wed  by  the  plaintiff  as  much  as 
10  yean  before  the  oommuicement  of  this  ao> 
tion. 

All  these  facts  negative  an  Intention  on  the 
part  of  the  plaintiff  to  dedicate  to  pnbllc  use. 
On  the  contrary,  the  fair  Inference  to  be 
drawn  from  them  is  that  he  intended  not  to 
dedicate  the  roadway  to  the  public  It  Is 
true  that,  a  dedication  by  the  owner  and 
an  aco^jitanoe  by  the  pnhUc  once  made,  Uie 
highway  thus  established  continues  to  be  a 
highly  as  long  as  the  public  use  oontlnuea; 
and  If  In  this  case  the  puUlc  nse  were  suffi- 
cient to  consUtate  an  acceptance  and  tiie 
owner  had  in  fact  intended  to  dedicate,  thai 
the  dedication  would  be  complete;  but  we 
think  there  is  no  evidence  tending  to  show 
that  there  ever  was  an  intent  to  dedicate  to 
pabllc  use. 

C4-6T  Next  we  must  consider  tiie  people 
who  used  this  road.  Did  their  traveling  up- 
on It  constitute  a  use  by  the  pabllc?  The 
evidence  dlsclosea  three  classes  of  persons 
only  who  used  this  road,  to  wit,  the  occupants 
of  the  Kersey  ^ace  and  thdr  visitoni.  the 
workmen  upon  tiie  canal,  and  some  persons 
who  lived  In  the  middle  of  the  section. 

As  to  the  occupants  of  the  Kersey  place, 
01^  had  an  express  grant  of  a  ri^t  of  way 
for  ingress  and  egreas  contained  in  their  ti- 
tie  deed  (not  consldeilng  now  the  extent  or 
limitation  of  the  right  conveyed  in  the  deed), 
so  th^  were  not  traveling  tiie  road  Iqr  reasm 
of  Its  public  (Aaraeter,  but  under  the  aiiHress 
provision  of  their  deed. 

As  to  ttie  workmoi  upon  the  canal,  tli^ 
were  there  under  tiie  ri^t  by  ''user"  claimed 
by  their  company.  The  right  of  way  fOf 
tii^  canal,  whatever  it  is,  if  it  authorises 
the  occiuiancy  of  the  land  for  canal  purposes, 
carries  with  It  the  rii^t,  nnder  reasonalAe 
limitations  to  alter  the  premlaes  to  construct, 
repiOr,  and  operate  the  canal,  its  headgatea, 
its  laterals,  etc,  which  axe  a  part  at  or  coa- 
nected  therewith.  So  these  persons  were  not 
(m  this  road  by  reason  of  Us  public  chanc- 
ter,  but  undra  whatever  right  by  "nser"  the 
canal  company  had  over  this  land  for  canal 
pnrpeses. 

As  to  the  persiHis  who  lived  in  the  center 
of  tiie  section,  the  evidence  does  not  dla> 
dose  how  many  there  are  or  ever  were,  how 
ftrequeotly  tb^  used  the  road,  by  what  ri^ 
they  travded  the  road,  nor  the  drcumstanoea 
of  their  use,  nor  that  tiiey  have  In  any  way 
improved  their  property  dQ)endlng  upon  the 
public  use  of  the  road,  nor  that  they  are 
in  any  respect  so  situated  that  closing  the 
road  wlU  be  an  Injury  to  them.  Compare  the 
case  made  as  to  th«n  with  the  lAtiiatlon  dls- 
ckned  by  the  evldenoe  In  tiie  case  of  Schab- 
tler  V.  Lyndi.  28  Utah,  SOS,  04  Pac  056. 

However,  the  petH^e  In  the  middle  of  this 
aectkm  are  not  in  court,  and  their  rights  are 
not  bdng  determined.  Their  use  of  the  road 
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la  materlmt  here  (nly  ao  fu  ai  It  maj  bave  ft 
bearing  nptm  Its  public  character,  and  the 
evtdenoe  as  to  tiieir  nae  ot  the  road  In  qnes- 
tkm  la-TBiT  meager. 

OoinpUad  Laws  o<  Utah  3907.  1 1115,  pro- 
Tides: 

"A  highway  shall  be  deemed  to  bave  been  dedi- 
cated and  abaodonecl'  to  the  use  of  the  public 
wben  it  baa  been  continuously  used  as  a  public 
thoroug-bfare  for  a  period  <^  ten  years." 

A  "thoroughfare"  Is  a  place  or  way 
through  which  there  la  passing  or  traveL  It 
becomes  a  "public  thorougbfiue"  when  the 
public  have  a  general  right  of  passage.  Un- 
der this  statute  the  highway,  mea  though  It 
be  over  privately  owned  groond,  will  be 
deemed  dedicated  or  abandoned  to  the  public 
use  when  the  public  has  conttauoosly  used  It 
as  a  thoroughfare  for  a  period  of  10  years, 
but  such  use  must  be  by  the  public.  Use  un- 
der private  right  Is  not  sufficient.  If  the 
thoroughfare  Is  laid  out  or  used  as  a  private 
way,  Its  use,  however  long,  as  a  private  way, 
does  not  mali:e  It  a  public  way;  and  the 
mere  fact  that  the  public  also  make  use  of 
It,  without  objection  from  the  owner  of  the 
land,  will  not  make  It  a  public  way.  Be- 
fore It  becomes  public  In  character  the  owner 
of  the  land  must  consent  to  the  change.  El- 
liott, Boads  and  Streets.  |  ti. 

From  a  conslderatlcm  of  the  flacts  In  evi- 
dence, viewed  In  the  UffiA  of  the  well-estab- 
lished principles  of  law,  we  must  condude, 
as  did  the  trial  court,  that  there  Is  disclosed 
no  such  Intention  on  the  part  of  the  owner  of 
the  land  to  dedicate  to  public  use.  nor  such 
use  by  the  public  cfflistltntlng  an  acceptance 
BB  Is  necessary  to  show  a  dedication  or  aban- 
donment to  public  use. 

[7]  The  second  contention  of  t^ie  appellants 
Is  that  by  their  and  Mrs.  Kersey's  use  they 
have  an  easement  by  prescription. 

"The  rifht  to  a  public  road  or  private  way 
by  preactiption  arises  from  the  uninterrupted 
adverae  enjoyment  of  it  under  a  claim  of  right 
known  to  the  owner  for  the  reQuleite  length  of 
time.  Anciently  the  rirbt  to  the  easement  arose 
by  prescription  from  the  use  of  the  land  for  so 
long  a  time  that  there  was  no  existing  eividence 
ai  to  when  such  use  commenced.  Its  origin 
must  liave  been  at  a  time  *whereof  the  memory 
of  man  runneth  not  to  the  contrary.'  Later  the 
rule  was  dunged  by  limiting  the  time  of  unin- 
terrupted possession  to  20  years."  Harkness  v. 
Woodmansee,  7  Utah,  229,  26  Pat  292. 

"Prescription  refers  the  right  to  the  highway 
to  the  presumption  that  it  was  originally  estab- 
lished pursuant  to  law,  bj  proper  authority; 
while  dedication  refm  it  to  a  contract  either 
expressed  or  implied.  Dedication  implies  a  con- 
veyance and  as  acceptance,  while  prescription 
requires  an  unbroken  possession  or  use  under 
daim  (tf  right."  Elliott,  Boads  and  Streets.  | 
101. 

A  prescriptive  right  to  an  easment  does 
not  arise  In  7  years,  by  analogy  to  the  pro- 
vision of  the  statute  barring  an  action  to 
recover  real  property  when  the  person  as- 
serting title  was  not  seised  or  i)06sessed  of 
the  property  In  Question  within  7  years. 
Then  statutes  do  not  «K>ly  to  rights  of  way 
or  any  other  class  of  sasementB  by  preaerlj^ 


tion.  The  right  by  prescription  can  only 
arise  by  adverse  use  and  enjoyment  under 
dairo  of  right  uninterrupted  and  contlQUons 
for  a  period  of  20  years.  Harkness  v.  Wood- 
Viansee,  7  Utah,  227,  26  Pac.  2dl;  Funk  r. 
Anderson,  22  Utah,  238,  61  Pac.  lOOG;  North 
Point  Co.  V.  U.  &  S.  I*  O.  Ca,  16  Utah,  271, 
62  Pac.  168,  40  U  R.  A.  861,  67  Am.  St  Rep. 
607;  Lnnd  v.  Wilcoz,  M  Utah,  205,  07  Pac. 
83, 

[I]  A  piescrlptlTe  right  In  tiie  public  Is  dis- 
posed of  our  cooClnalfla.  heretofore  reat^ 
ed,  that  the  evidence  does  not  show  nse  by 
the  pnidlc;  and  that  this  was  not  a  public 
highway;  but  there  la  still  the  question  of  a 
private  rl^t  of  way  by  presct^tlon.  Under 
the  well-established  rule,  the  use,  In  order 
that  it  may  ripen  Into  a  prescriptive  title, 
must,  in  any  ease,  not  only  be  adverse  and 
conUnnoos,  and  ui^er  daim  ol  right  for  a 
period  fa  30  years,  hot  It  must  be  uidnter- 
rupted  throu^ut  that  period.  In  the  case 
at  bar  the  use  <tf  the  defteitonts  and  their 
predecessors  commenced  In  1887,  at  which 
time  there  was  a  severance  of  the  title  to  the 
parcels  of  land,  and  could  not  ripen  Into  title 
by  prescrl^ttoa  ontu  1907.  But  the  defends 
ants'  own  testimony  shows  that  the-plalntiff 
plowed  the  mad  la  qnestloa  as  early  as  1001, 
and  from  that  time  to  the  commencement  of 
this  action  the  plaintiff,  from  time  to  time, 
placed  rocks  in  the  road,  from  tlie  plovred 
land  adjoining,  and  that  the  defendants,  with 
shovels,  levied  the  ground  and  ranoved  the 
rodcs  to  the  north  to  make  the  road  passabla; 
and  fcdlowing  these  acta,  and  dmrly  Indicat- 
ing the  attitude  of  eadi  of  the  parties  to  thla 
suit  to  the  claim  of  the  d^endanta  to  the 
ownership  of  this  right  of  way  at  about  the 
time  the  20-year  period  would  have  expired, 
plaintiff  placed  a  wire  gate  across  the  road  at 
the  point  where  it  left  the  public  highway,  and 
the  defendants  cut  It  dovra.  From  these  cir- 
cumstances we  conclude  that  the  use  was  not 
uninterrupted,  and  that  no  right  by  prescrip- 
tion could  arise  under  these  drcumstances. 
Wasatch  Irrig.  Co.  v.  Fulton,  23  Utah,  466. 
65  Paa  205;  Crosier  v.  Brown,  66  W.  Va. 
273,  66  S.  E.  326,  25  L.  B.  A.  (N.  S.)  174; 
Reid  v.  Gamett.  101  Va.  47.  4^  S.  E.  182; 
Wooldridge  v.  Coughlln,  46  W.  Va.  846,  88  & 
E.  233. 

[t]  The  third  contention  made  by  appel- 
lants Is  that  the  road  was  granted  by  deed 
both  by  the  description  of  a  road  one  rod 
wide,  specially  described,  and  also  by  reason 
of  said  road  being  appurtenant  to  the  land 
conveyed  in  the  deed.  The  deed  contained 
the  very  usual  dause,  following  the  specific 
description  of  the  real  estate,  to  wit,  "to- 
gether with  all  and  singular  tite  tenements, 
hereditaments,  and  appurtenances  therennto 
belonging  or  in  any  wise  appertaining.*^ 
VPBiatever  passed  nnder  this  dause  as  wu 
apportenaooe  must  bave  been  an  existing 
easement  at  the  time  of  the  making  of  the 
deed;  i.  e,,  such  rights  wera  conveyed  1^ 
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this  tianse  u  were  tben  bel<xigliig  or  In 
any  wise  then  appertaining  to  said  land. 
But  daring  the  unity  of  title  no  eaaonent 
mvld  exist  as  between  parts  of  the  land. 
An  owner  cannot  have  an  easement  in  his 
own  land  because  dnrlng  the  unity  of  title 
all  the  benefits  and  uses  for  eas^ront  are 
comprehended  within  his  general  ownerahlp. 
Snch  a  clause  In  a  deed  will  not  create  a  new 
right,  nor.  In  case  of  severance  of  title,  wUl 
it  conrey  a  rl^t  to  ft  use  for  ttie  benefit  of 
one  part  of  the  land  over  anottier  part.  Sucb 
ft  ri^t,  If  it  is  conveyed,  nmat  be  by  definite 
language  which  first  creates  w  defines  the 
easement  and  Uien  conveys  it,  Dnvall  v. 
Rldont.  124  Md.  193,  92  Aa  200,  U  B.  A. 
191SQ  S46. 

[18]  An  appurtenance  Imidled  upon  a  sev- 
erance of  title  is  refierred  to  the  Intent  of  the 
grantor,  and  snch  Intent  Is  gathered  from  cim- 
ditlons  existing  at  the  time  of  the  severance 
of  title  and  implied  from  Ba<Si  drcumstances; 
and,  in  general  terms,  the  rule  may  be  stated 
that  when  the  owner  of  a  tract  of  land  has 
arranged  and  adapted  the  various  parts  so 
that  one  derives  a  boiefit  and  advantage 
^m  the  other  of  a  contlnaons  and  (Avious 
character,  and  he  sdls  one  of  the  parts  with- 
out making  mention  of  the  Incidental  ad- 
vantage or  burdens  ot  oat  In  respect  to  the 
other,  there  Is  Implied  an  nnderstandlng  and 
agreement  that  such  advantages  and  burdens 
continue  as  before  the  separation  of  title. 
Ingals  V.  Plamandon,  76  IlL  118;  Oarbrey  v. 
WllUs,  7  Allen  (Mass.)  364,  88  Am.  Dec.  688; 
Scott  V.  Moore,  98  Va.  668,  87  S.  E.  S42,  81 
Am.  St  Rep.  749;  Grace  M.  E.  Ghnrch  v. 
Dobbins,  163  Pa.  St  294.  26  Atl.  1120,  34 
Am.  St  Rep.  706 ;  Qulnlan  v.  Noble,  76  Oal. 
250.  17  Pac.  69. 

[11]  The  elements  essential  to  constitute 
aa  easement  by  severnnce  are:  (1)  Unity  of 
title  followed  by  severance;  (2)  that  at  the 
time  of  the  severance  the  servitude  was  ap- 
parent, obvious,  and  visible;  (3)  t^at  the 
easement  Is  reasonably  necessary  to  the  en- 
joyment of  the  dominant  estate;  and  (4)  If 
must  usually  be  continuous  and  self-acting, 
as  distinguished  from  one  used  only  from 
time  to  time  when  occasion  arises. 

We  pass  the  fourth  requirement,  as  to 
which  there  is  a  clear  conflict  in  the  decided 
.cases.  There  are  decisions  by  courts  of  final 
Jurisdiction  in  the  various  states  holding 
that  the  servitude,  in  order  to  pass  as  Implied 
upon  severance,  must  be  of  a  continuous  na- 
ture, 1.  e.,  one  whldi  may  be  enjoyed  with- 
out the  act  of  man,  as  a  right  to  conduct 
water  through  a  spout  which  discharges  wa- 
■  ter  automatically  whenever  rain  falls.  Bon- 
elli  Bros.  v.  Blakemore,  66  Miss.  1S6,  5  South. 
228,  14  Am.  St.  Bep,  660;  Flak  v.  Haber,  7 
lA.  Ann.  662. 

On  the  other  hahd,  courts  haiA  that  the 
'kind  of  easement  Is  not  to  be  considered,  but 
merely  whether  it  Is  apparent,  designed  to  be 
■permanent,  reasonably  necessary  to  the  en- 


joyment of  the  property,  and  arises  fran  a 
severance  of  a  unified  tltleu  Baker  t.  Rice, 
56  Ohio  St  463,  47  N.  a  6B8. 

[12]  As  to  the  first  essential,  L  ft,  unitj  of 
title  followed  by  severance,  that,  In  this  cas^ 
Is  admitted.  As  to  the  second,  that  the  servi- 
tude  was  vppB.T&A,  obvloas,  and  vlaUto  at  the 
time  of  severance^  the  undented  evld«ice  Is 
to  the  effect  that  at  the  time  of  severance 
tha  war  in  qoestton  was  a  well-defined, 
thon^  unimproved,  driveway.  However,  as 
to  the  third  essential.  1.  e.,  that  tb»  servitude 
Is  reasonably  necessary  to  the  enj<^ment 
of  the  dominant  estate,  there  is  serious 
donbt.  It  must  be  home  in  mind  that  tha 
isBue  presented  in  this  case  Is  not  whether 
the  defendants  shall  have  a  roadway  from 
their  land  to  the  public  highway  on  the  east 
— ^that  far  the  way  was  decreed  to  the  de- 
fendants by  the  district  court— bnt  wh^lier 
or  not  this  roadway  shall  eaA  at  the  south- 
east comer  of  defendants*  land,  or  extend  20 
rods  west,  still  over  the  plalntUfs  land,  and 
then  across  the  canal,  and  enter  the  land  of 
defendants.  So  the  auestlm  here  is  whether 
or  not  the  evidence  discloses  a  reasouable 
necessity  tor  [>erpetuatlng  the  20  rods  c£ 
roadway  west  from  the  southeast  corner  of 
defendants'  land.  The  <Hkly  ervldeiKe  upon 
this  subject  U  that  the  dwelling  house  upon 
the  defendants'  land,  which  was  there  at  the 
time  of  severance,  faced  south  some  distance 
from  and  toward  the  canal  and  the  extended 
roadway.  Does  this  disclose  that  the  ex- 
tension of  the  roadway,  which  the  defend- 
ants seek.  Is  reasonably  necessary  to  the 
proper  enjoyment  of  the  property  conveyed, 
or  that  this  extension  of  the  roadway  ma- 
terially adds  to  the  value  of  the  land?  We 
think  not  From  a  careful  consideration  <^ 
the  condltlMis  and  drcumstances  of  the  prop- 
erty at  the  time  of  severance,  as  disclosed  by 
the  evidence,  we  cannot  And  that  there  is 
any  advantage  whatever  to  the  defendants' 
property  in  continuing  the  roadway  past  the 
southeast  comer  of  defendants'  land  as  de- 
creed by  the  district  court. 

That  there  must  exist  a  reasonable  neces- 
sity Is  api>arent  from  an  examination  of  the 
decided  cases.  Some  of  these  cases  go  to  the 
extent  that.  In  order  to  create  a  servitude 
upon  severance,  there  must  be  shown  an  ab- 
solute necessity.  However,  the  regulremeot 
of  reasonable  necessity  seems  to  be  support- 
ed by  the  weight  of  authority  and  by  rea- 
son. Weldekln  v.  Snelson,  17  lU.  App.  461; 
Dolllff  V.  Boston  and  M.  B.  B..  68  Me.  173; 
Wentworth  v.  Phllpot  60  N.  H.  193;  Brakely 
v.  Sharp,  9  N.  J.  Eq*  9;  Evans  v.  Dana,  7 
B.  I.  806;  Jarvls  v.  Seele  HIU  Co.,  173  lU. 
192.  60  N.  E.  1044,  64  Am.  St  Rep.  107 ;  Boot 
V.  Wadhams,  107  N.  T.  884,  14  N.  m  281; 
VeUs  V.  Garbutt,  182  N.  T.  4M.  80  N.  E.  078; 
HcElroy  v.  McLeay.  71  Vt  896.  45  AU.  808; 
Paine  v.  Chandler.  184  N.  T.  386.  32  N.  a 
16,  19  L.  B.  A.  99;  Kelly  v.  l>unning,  48  N. 
J.  Bq.  «2,  10  AfL  S7«:  MUIer  r.  HoesdOer, 
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m  Wlfl.  26B,  106  N.  W.  m  8  L.  R.  A.  (N. 
&)  827 1  Osden  v.  Jeonlngs.  63  N.  Y.  626; 
Belleis  T.  Texas  C  R,  Co..  81  Hex.  468,  17  & 
W.  82.  13  L.  B.  A.  667. 

[IS]  Within  tbis  turd  proposition  Is  In- 
ciuded  the  contention  that  the  roadway  In  ex- 
teaA,  u  it  existed  at  the  time  ot  the  ctmrey- 
UKe,  pused  vndttT  tbe  oprew  terms  of  the 
deed  by  the  deacrlpUon  of  "a  ligbt  ot  way 
for  1dbx«bi  and  ecnes  to  said  land  ftom  tlie 
east  line  of  aecUon  over  a  strip  of  land  one 
rod  wide  ti«ig  tbe  aoath  side  of  and  161- 
lowlng  the  coarse  of  said  Utah  &  Salt  Lake 
Oanal,"  by  reason  oC  tbe  faot  tbat  at  the  time 
ot  the  conveyanoe  there  was  opon  the  land 
such  a  right  of  way  In  use  and  known  to  the 
parties  to  the  deed.  Tbe  rale  may  he  stated 
generally  that  i^on  the  sevwance  of  title.  If 
the  deed  cwitalns  a  clause  conveying  a  riilht 
of  way  across  the  land  atUl  tuAd  by  the.  (ran- 
ter, but  not  fixing  Mb  ooona  and  eztnt,  and 
It  Is  made  to  antear  that  at  the  time  of  cm- 
veyance  there  was  In  nee  upon  the  land  re- 
serred  audi  a  way  plainly  vUble,  and  known 
to  the  parties,  it  will  be  deemed  that  the 
way  Intended  by  the  grantor  is  the  one  actu- 
ally In  existenoe.  Qerrlsh  t.  Shattock,  128 
Mass.  071;  O^Bxlen  t.  Schayer,  124  Haas. 
211;  Peabody  t.  Chandler,  17  Miec  Bep. 
655,  40  N.  T.  Suppu  1Q2S;  Bannoa  t.  Angler, 
2  AOen  (Mass.)  128. 

[14]  This  rule  of  law  la  well  estabUafaed, 
and  is  hWy  heitrtlrial,  bat  the  cases  to 
which  we  must  look  for  lllnstxattons  of  Its 
application  are  from  conunonltles  where  oon- 
dltl<ms  aa  to  mariwd  boandarles  and  In- 
closurea  are,  and  for  a  long  time  have  been, 
fixed  and  settled,  and  In  lAich  Its  aK>Uca- 
tlon  Is  much  more  easily  made  than  In  a 
communis  sndt  as  that  InrcdTed  In  this  case. 
This  oommonity,  as  dlscloBed  by  the  evldoioe, 
during  ttie  years  Invtflved,  was  In  process  of 
settlemeut,  and  tbe  whole  country  was  but 
recently  largely  wen,  and  tin  traveler  free 
to  follow  almost  any  course  that  promised  to 
bring  him  most  easUy  to  his  Journey's  end. 
Here  we  find  wheel  trades  In  almost  any 
direction  without  system,  and  without  r^ard 
to  sectitm  Bnes  or  property  rifhta.  WHea, 


In  a  community  so  situated,  tbe  time  arrives 
fqr  the  fencing  of  fields  and  the  establishing 
of  permanent  raadff  and  rights  of  way,  the 
strict  applicatl<m  of  this  rule  would,  in  many 
cases,  produce  fantastic  resnlts  aolte  lucon- 
slBtent  with  Juatioe.  In  this  case  we  tetH 
that  Its  applicability  is  doubtfuL  Here  we 
have  a  grant  of  a  rl^t  of  way  for  ingress 
and  egrees  to  ltds  land  from  tbe  east  line  <tf 
the  section  along  the  south  side  of  the  caoaL 
Tb»  evldenoe  shows  that  at  the  ttma  the 
deed  was  made  the  wheel  tracks  along  the 
eooth  tide  of  tbe  canal  extended  the  whole 
length  ot  the  canal  tlurongh  the  property  of 
the  plaintiff,  with  a  tnm-off  at  tbe  point 
when  flftB  deftndanta  now  contend  it  aboold 
still  remain.  There  Is  no  reason  suggested 
in  the  evidenoe  why  a  tnni*ofl  at  this  point 
Is  mora  advantBgeoiis  to  defendanti^  land 
than  at  Oie'southeaat  comer  of  the  defteid- 
ants*  land.  In  oonstmlng  any  giant  of  rl^ 
of  way  Qi»  JUB,  is  dtaraetar  and  extent,  Is 
limited  to  sndi  as  Is  reasonably  neceasary 
and  Qonvenlent  to  Uie  dominant  estate  and 
aa  little  burdensome  to  the  servient  estate 
as  possible  ftw  the  use  contemplated.  In  the 
case  before  us  the  terms  of  the  grant  cannot 
be  said  to  be  wlu^  -generaL  Tbe  way  Is  to 
be  along  the  south  side  of  the  canal,  and  Is 
to  extend  from  the  east  line  of  the  section, 
and  Is  for  tbe  purpose  of  ingress  and  egress. 
In  the  absence  of  proof  of  disadvantage  to 
the  dominant  estate  occasioned  by  turning 
the  road  across  tbe  canal  at  tbe  sontheaat 
comer  of  the  land,  the  rl^t  of  the  servient 
estate  to  have  the  easement  as  little  burden- 
some as  possible  consistent  with  the  use  con- 
templated sbonld  be  recognized. 

Under  all  the  circumstances  in  this  case, 
we  are  sattsfled  that  the  rale  that,  where 
the  grant  of  a  right  of  way  is  general,  the 
fact  that  there  is  such  a  rlg^  ot  way  visible 
and.  in  use  upon  the  land  makes  the  grant 
certain,  is  not  applicable. 

For  the  reasons  given,  tbe  decree  of  the 
district  court  is  affirmed,  with  costs. 

8TBAUP.  Ol  J.,  and  FBIOE,  coneur. 
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PLOUGH  T.  NBLSON  at  ttL  (No.  2874J 
(SapKine  Court  of  Vtah.  Dee.  4, 1918J 

1,  AFPEAI.    AMD    BbBOB  «S9322— Nbcxssabt 
Pabtieb— OuiasiON. 

Within  tbe  rule  that  all  adverBe  parties  in- 
terested in  having  the  iudgment  reversed  or  af- 
firmed are  necessary  parties  to  tbe  appeal,  which 
will  be  dismissed  for  tailare  to  malce  any  of 
them  parties  thereto,  persons  made  defendants 
who  disclaim  all  interest  in  the  sobject-matter, 
or  do  not  answer  and  are  shown  to  have  none, 
are  not  necessary  parties  to  the  appeal^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  1795-17^ ;  Dec.  Uig.  «e» 
322.} 

2.  MlITES  AITD    MmEBALS  «=»^[(3>— MjOtZITO 

CiAiMft— AnkuaZi  Assbhsment  WOEK. 
Under  Act  Cong.  May  10,  1872,  c.  152,  |  5, 
17  Stat.  92,  as  amended  by  Act  Cong.  Jan.  22, 
1880,  c.  9,  I  2,  21  Stat.  61  (TJ.  S.  Comp.  St 
1918,  S  4620),  proTldinr  that  on  each  minlna 
claim  locatMl,  till  Issuance  of  patent,  $100  worth 
of  work  shall  be  done  daring  each  year,  and  that 
on  failure  to  ecunply  with  snch  condition  the 
claim  shall  be  opm  to  relocation,  provided  that 
the  orieinal  locator  haa  not  resumed  work  oa 
the  daun  after  failure  and  before'  such  reloca- 
tion, forfeitiire  la  prevented,  and  no  rights  ac- 
quired under  a  relocation,  where  plaintiff  went 
on  his  claim  the  last  day  of  the  year,  then  did 
part  of  the  required  work,  and  remained  there 
and  completed  It  after  the  commencement  of 
the  next  year,  thoogh  defendant  made  a  nloca- 
don  thereon  on  the  first  day  of  the  next  year 
before  the  work  was  completed.' 

[Ed.  Note.— For  other  cases,  see  Minee  and 
Mmerals,  Cent.  IMg.  }  66 ;  Dec.  Dig.  iS=»23(3).) 

Appeal  from  District  Coart,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

Action  by  B.  E.  Plough  against  Nils  Nelson 
and  others.  Judgment  for  plalntilT,  and  the 
named  defendant  appeals.  AflDrmed. 

J.  W.  StrliicCeUow,  of  SaU  Lake  City,  for 
appdlant  Bagley  &  Aahton.  ot  Salt  Lake 
City,  for  respondeat. 

FBICK,  J.  Tbe  plaintiff,  as  lessee,  on  De- 
cember 29,  1913,  commenced  this  actl<Hi  to 
quiet  the  title  to  certain  lode  mining  claims 
situated  In  Tooele  county,  Utah,  and  to  en- 
join the  defendants  named  tn  the  title  of  the 
action  from  In  any  way  Interfering  with  his 
possession  of  said  claims.  Tbe  defendant 
Nelaoo  al(Hie  answered  tha  complaint,  and, 
after  denying  the  rights  of  the  plaintiff,  and 
of  those  under  whom  he  claimed,  also  set  up 
a  counterclaim  in  which  he  claimed  title  to  a 
large  portion  of  the  surface  area  of  the  claims 
described  In  plaintiff's  complaint  Nelson's 
claim  Is  based  upon  an  alleged  relocation  of 
the  claims,  which  was  based  on  the  gnrand 
that  plaintiff  had  failed  to  do  the  asaeasment 
or  representation  work  for  the  year  1913,  and 
hoice  had  forf^ted  bis  ri^t  to  the  dalnu, 
as  well  aa  tbe  rltfita  of  tboae  under  wbom  be 
claimed. 

Tbe  case,  by  stUmlation,  was  transferred 
fbr  trial  to  flu  district  eonrt  ot  Salt  Late 
coonty.   niat  court,  after  bearing  tbe  evl- 


1  Orlffla  v.  Sbottien  Tmc  Co.,  SI  Utah.  IK,  87  Pae. 
lOU;  Allen  v.  Oamer.  Ifi  Utah,  a.  14S  Pac.  2S8. 
■LocUiart  r.  Parrell.  n  UUb.  156.  88  Ptc.  1077. 


denc6,  made  finAfngs  of  fact  and  oonttliMons 
of  law  In  lavor  of  tbe  plaliitur  and  eol«ed  a 
decree  quieting  the  title  to  the  daims  as 
prayed  for  in  the  comi^alnt,  and  enjoined  tto 
d^endants,  inebidlng  the  anwUant,  from  in- 
terfering with  i^alnttlTB  poBsesslon.  ^le  de- 
fendant Netoon  alone  appeals. 

[1]  At  tlie  tlireBliold  we  are  met  trttb  a  mo- 
tion to  dismiss  tbe  appeal  open  the  gronnd 
Uiat  the  app^ant  lias  tailed  to  make  bis  co- 
defendants  partiea  to  the  appeaL  We  have 
freqoently  beld  that  all  advene  partiee  who 
are  interested  in  having  the  Jadgment  either 
reversed  or  afflrmed  are  necessary  parties  to 
the  appeal,  and  If  not  made  parties  tbe  ap- 
peal will  be  dlsrolaeed.  GiilBn  t.  Sonthem 
Faa  Ga,  81  Utah,  296,  87  Pac.  1081 ;  Allen 
r.  Gamer.  4D  Dtab.  89,  148  Pac  228;  and 
cases  cited  in  the  two  cases  Just  referred  to. 
It  does  not  follow,  however,  fliat  an  who 
were  made  parties  in  the  coort  below  are 
necessary  parties  to  an  appeal.  It  aften  bap- 
pens  that  certain  IndivldiialB  are  originally 
made  parties  in  the  court  below  who  are 
not  necessary  parties  and  who  claim  no  in- 
ttteat  in  tba  sabjeet-matter  of  tlie  litigation, 
or  who  disclaim  all  interest  therein  at  the 
trlaL  Svdi  is  the  case  here.  U  devdcqied 
at  the  trial  that'  the  an>dlant  la  the  ^mly 
party  Interested  and  is  alone  affected  In  the 
event  the  Judgment  should  be  reversed  or 
afflrmed.  The  motion,  therefore,  does  not 
come  within  the  mle  referred  to,  and  hence 
must  be  denied. 

[I]  Proceeding  now  to  the  merits  of  the 
case,  we  remark  Uiat,  while  much  evidence 
was  produced  by  both  parties  upon  other 
questions,  yet,  In  view  that  tbe  appellant  has 
limited  his  contention  and  argument  to  only 
one  question,  tbe  evidence  upon  the  other 
matters  becomes  wholly  immaterial.  The  ma- 
terial facts  affecting  the  question  presented 
for  decision  In  substance  are  that  the  claims 
in  question  were  located  many  years  before 
the  action  was  commenced,  and  were  divided 
Into  two  groups  known  as  the  Xincoln  and 
the  Blackhawk  groups.  There  were  three 
claims  In  the  former  and  two  In  the  latter 
group.  There  was  also  involved  a  mill  site. 
Much  labor  had  been  performed  upon  the 
claims  prior  to  the  year  1913  by  both  the 
origiDal  owners  and  the  plaintiff  as  lessee. 
Proof  of  such  labor  was  filed  as  required  by 
law  for  the  several  years  of  1900. up  to  1912. 
In  tbe  year  1913,  however,  and  while  plain- 
tiff's lease  was  still  in  force,  he  failed  to  do 
the  assessment  or  representation  work  upon 
any  of  the  claims,  and  did  not  compienoe  to 
do  the  work  on  either  one  of  the  groups  until 
tbe  aOtb  or  3lst  day  ot  December,  1913.  Bt- 
tiwr  on  tbe  30tb  or  31st  of  December,  1918, 
however,  tSA  plaintiff,  with  an  assistant,  wait 
upon  the  claims  and  commoiced  the  assess- 
ment work  for  the  year  1913.  The  evidence 
showed  that  tbe  claims  were  some  distance 
from  the  railroad  and  were  somewhat  In- 


«=9For  otber  cases  see  sanM  topio  and  KUT-NUHBSR  la  aU  Ksy-NambsreA  DlswU  and  Inteus 
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accessible,  GBpedaXty  daring  tbe  winter  sea^ 
son ;  that  on  the  30th  6a.j  of  December, 
the  plaintiff,  at  a  certain  store  some  miles 
distant  from  the  claims,  bought  prorlslons 
and  tbe  necessary  supplies  to  do  the  work  on 
the  claims,  which  prorislona  and  supplies 
were  delivered  by  the  storekeeper  at  the 
boarding  house  located  on  one  of  tlie  claims 
in  question;  that  the  plaintiff  and  his  assliit- 
ant,  either  on  the  SOth  or  Slet  day  of  Decem- 
ber, 1913,  commenced  work  in  a  tunnel  pre- 
Tioosly  constructed  on  the  claims  by  drilUnjc 
boles  Into  the  face  thereof  for  the  purpose  of 
blasting  out  the  rock,  and  by  that  means  to 
extend  the  tunnel  into  the  mountain  with  a 
view  of  developing  the  minerals;  that  they 
commenced  work  first  In  one  of  the  groups 
and  then  went  to  the  other  group  and  com- 
menced actual  work  on  both  groups  before 
the  end  of  December,  1913,  and  were  In  actual 
possession  of  the  claims  on  that  day,  Intend- 
ed to  continue  on  with  the  work,  and  remained 
In  the  boarding  house  at  night;  that  they 
continued  to  work  during  the  winter  and 
spring  until  the  required  amount  was  per- 
formed, when  plaintiff  filed  proof  of  labor  for 
the  year  1913,  as  bad  been  done  for  the  pre- 
ceding years.  It  also  was  made  to  appear 
that  the  appellant,  and  others  In  his  behalf, 
had  attempted  to,  and  in  several  Instances 
did,  interfere  with  plaintiff's  possession,  and 
bad  threatened  to  continue  to  do  so;  that  In 
view  of  that  fact  plaintiff  had  commenced 
prior  actions  and  commenced  this  action,  and 
had  obtained  orders  restraining  the  parties 
from  Interfering,  and  that  the  sheriff  of 
Tooele  county  had  put  the  plaintiff  Into  pos- 
session pursuant  to  the  court's  orders. 

Under  tbe  foregoing  dreumstanoes  the  ap- 
pellant testified  that  he  went  upoia  the  claims 
on  December  81,  lOlS,  and  found  no  one  In 
possession,  and  found  no  indications  that  any 
work  had  been  done  on  the  <dalniB  for  the 
year  1913 ;  that  in  view  of  that  fact  he,  with 
an  assistant,  on  the  morning  of  January  1, 
1914,  relocated  a  large  portion  of  the  surface 
area  of  the  claims  in  question  as  being  open 
ground  made  so  by  reason  of  plaintiff's  fail- 
ure to  do  the  required  amount  of  work  dur- 
ing the  year  1913  and  before  the  end  of  that 
year.  Ajv^ellant,  however,  stated  that  he  did 
not  go  to  the  boarding  house  on  December 
81st,  but  went  there  on  January  1st,  and  in 
doing  so  found  the  plaintiff  there. 

Appellant's  counsel  earnestly  contends  that 
in  view  that  the  evidence,  without  conflict, 
shows  that  the  plaintiff  had  failed  to  perform 
tbe  original  assessment  or  representation 
work  on  the  claims  during  the  continuance 
of  the  year  1913,  and  did  not  commence  work 
on  the  claims  until  the  SOth  or  the  31st  of 
December,  he  for  that  reason  had  not  com- 
plied with  the  provisions  of  U.  S.  Gomp.  Stat 
1901,  8  2324  (U.  S.  Gomp.  St  1918,  |  4620), 
which  provides: 

"On  each  claim  located  after  the  tenth  day  of 
Uay,  eighteen  hundred  and  seventy-two,  and 
untti  a  patent  has  been  liiiied  therefor,  not  less 


than  one  hundzwl  dollar^  worth  of  labor  shall 

be  performed  or  improvements  made  during  each 
year.  •  •  ♦  And  upon  a  failure  to  comply 
with  these  oondltlmB.  the  claim  or  mine  upon 
whieli  neh  fsUare  ooeurred  AaU  be  open  to 
relocation  the  sam«  as  if  no  location  of  the 
same  had  ever  been  made,  provided  that  the 
original  locators,  their  heirs,  assigns,  or  legal 
represoitatives.  have  not  resumed  work  uiwn  the 
claim  after  failure,  and  b^ore  such  location." 

The  right  In  question  here  being  based  up- 
on a  federal  statute,  tbe  decisions  of  tbe  fed- 
eral courts  must  controL  Fortunately  the 
QoesUon  of  whether  under  the  statute  we 
hare  quoted  a  locator  of  a  lode  mining  claim 
may  protect  all  of  his  rights  and  prevent  a 
forfeiture  of  his  loaUion  by  commencing  work 
upon  his  claim  at  any  time  during'  tbe  year 
for  which  the  work  moat  be  done  has  been 
passed  on  by  the  federal  courts.  In  tbe  case 
of  Fee  T.  Durham,  121  Fed.  468.  57  C.  a  A. 
S84,  the  rule  is  stated  In  the  headnote.  which 
correctly  reflects  the  dedaion  of  Mr.  Justice 
Caldw^  who  speaks  for  tbe  majaritr  of 
the  court,  thus: 

"A  locator  cofnmeneed  his  annual  assessment 
work  on  December  26th,  and  his  employes  work- 
ed until  the  night  of  December  SOth,  which  was 
Satorday,  when  they  quit  until  Monday  morn- 
ing, January  1st,  and  then  resumed  work,  in 
the  meantime  leaving  their  toots  on  the  claim. 
They  continned  the  work  until  $500  worth  had 
been  done,  but  leas  than  $100  worth  had  been 
done  on  Saturday  night  Sunday  night  between 
12  and  1  o'clock  phdntiffs  went  apon  the  claim 
and  relocated  the  same.  Held  that  in  contem- 
plation of  law,  tbe  original  locator  continued  in 
actual  possession  from  Saturday  night  imtil 
Monday  morning,  and  his  work  was  continuous, 
and  that)  plaintiffs  were  trespassers,  and  acquired 
no  rights  by  their  relocation." 

In  that  case  the  work  was  commenced  on 
December  26th.  In  this  case  on  the  SOth  or 
3l8t  of  December  of  the  year  for  which  the 
work  was  required  to  be  done.  In  neither 
case  was  sufficieut  representation  work  done 
during  the  year  for  which  It  was  intended  to 
and  was  applied.  That  case  is  therefore  de- 
cisive of  the  question  involved  here. 

The  same  question  was  before  the  Dnlted 
States  Circuit  Court  for  the  Western  District 
of  Arkansas  in  the  case  of  WUlltt  v.  Baker, 
133  Fed.  937.  In  the  fifth  headnote  to  that 
decision  the  rule  is  stated  in  the  following 
language: 

"Where  tbe  locators  of  a  claim  were  at  work 
thereon  on  the  8l8t  of  Dec«nber,  and  that  night 
left  their  tools  in  the  cut  intending  to  resume 
work  the  next  morning  at  the  usual  time,  which 
they  did,  their  possession  and  work  were,  in  law, 
continuons ;  end  one  who  nuuie  a  relocation  in 
the  night  during  their  absence,  was  a  trespssser, 
and  acquired  no  rights  by  the  rdocattonZ" 

That  case,  like  the  Fee  Case,  is.  In  prin- 
ciple, not  distinguishable  from  the  case  at 
bar.  To  the  same  effect  are  Hammer  r.  Oar- 
field  M.  COl,  130  G.  S.  291,  0  Snp.  Ct  548,  82 
L.  Bd.  964 ;  Belk  v.  Meagher,  104  U.  S.  279. 
26  L.  Ed.  735 ;  Belcher  Con.  O.  M.  Co.  v.  De- 
ferrari,  62  Cal.  160;  Emerson  t.  UcWhlrter, 
133  Cal.  510,  66  Pac.  1036  (wblcti,  under  the 
title  of  Yosemlte  Mto.  Co.  t.  Ikneraon,  Is  af- 
firmed In  208  U.  S.  26,  28  Sop.  Ct  196,  62 
Ij.  Bd.  874).   Tbe  doctrine^  In  a  somewhat 
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different  torm,  is  also  Rcognised  by  this 
court  in  Lockhart  r.  TtLmHU  31  Utabt  IBS,  86 
P&c  1077. 

Appellant's  eoxmsel,  In  anecvrer  to  all  of  the 
foregoing  coses,  cites  and  relies  alone  upon 
the  dissenting  opinion  of  Mr.  Justice  Sanborn 
In  tbe  case  of  Fee  t.  Durham,  snpra.  Mr. 
Justice  Sanborn,  in  bis  dissenting  oi^on. 
lays  down  the  doctrine  that  unless  a  locator 
vertonoa  the  required  f  100  worth  of  assess- 
ment woA  npcm  eadi  lode  daim.  or  on  some 
ctolm  of  a  numbw  of  dalms  constituting  a 
group  for  tbB  boi^t  of  all  the  dalms,  dur^ 
ing  each  year,  that  Is.  before  the  year  tor 
which  the  work  must  be  done  has  expired,  the. 
c^alm  is  open  for  relocatkm.  and  if  tiie  dalm 
Is  actually  relocated  before  $100  worth  of 
work  Is  done,  m  that  amount  of  iiapran- 
ments  made  for  eadi  claim*  the  (Hrtglnal  loca- 
tor forfeits  aU  (tf  his  rights  to  the  dalm  un- 
less he  actually  performs  the  necessary  $100 
worth  of  work,  or  m^kes  that  amount  <kC  im- 
promnents  before  the  claim  is  actually  re- 
located. True,  the  Justice  concedes  that,  if 
the  work  Is  done  before  actual  relocatim  Is 
mad^  it  may  be  done  In  the  following  year. 
Mr.  Justice  Sanborn  would  thus  oiforce  a 
forfeiture  of  the  original  locator's  rights,  al- 
though he  was  at  the  time,  and  before  the 
end  of  the  year  for  which  the  woA  ms  re- 
quired to  be  done,  In  actual  possession  of  the 
dalm  and  aetual^r  engaged  In  doing  the  rep- 
resentation work.  Whetlier  that  construct 
tlon  sboald  have  prevailed  or  not  we  need  not 
discuss  herb  It  is  enough  for  us  to  know 
that  Mr.  Justice  Sanborn's  construction  was 
not  deemed  the  correct  one  either  by  his 
associates  or  by  the  other  federal  Justices 
who  have  had  oocasifHi  to  pass  mun  the  qnes- 
tlon.  Moreover,  in  our  judgment,  the  con- 
struction placed  upon  the  statute  by  Mr.  Jus- 
tice Oaldwell  in  Fee  v.  Durham,  supra,  and 
the  Justices  in  the  cases  to  which  we  have 
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referred,  is  more  reasonable  and  cortalnly 
mote  equitable  than  is  Mr,  Justice  Sanl>om*a 
constrQction.  If  Mr.  Justice  Sanborn's  con- 
stmction  prevailed,  much  injustice  would  re- 
sult without  any  corresponding  benefit  to 
any  one,  for  the  reason  that  nearly  all.  if  not 
all,  lawyers  in  mining  regions  have  for  many 
years  advised  their  clients  that  aH  rights  may 
be  saved  by  cMumencii^  woA  at  any  time 
during  the  year  for  which  the  work  is  requir* 
ed  to  be  dcme,  provided  that  the  required 
amount  Is  done  on  the  dalm  with  reasonable 
diligence  and  without  unnecessary  interrup- 
tion or  delay,  although  the  work  Is  not  com- 
pleted until  the  following  year.  Neither  can 
we  see  how  the  United  States  government 
could  bo  bttteflted  by  the  construction  given 
the  statute  1^  Mr.  Justice  Sanborn.  Htm  pur- 
pose  of  the  statute  and  the  interest  of  the 
govenmient  la  to  have  the  ndneml  resources 
ot  the  United  States  devetoped.  It,  no  doubt, 
was  assumed  that  to  require  a  certain  amount 
of  work  eadi  year  upon  eadi  lode  Claim  was 
best  calculated  to  develop  the  mineral  re- 
sources contained  therein.  The  United  States 
is  not  concerned  whether  A.  or  B.  develops 
the  mineral  resources  so  long  as  the  locator 
complies  with  the  law.  Mor  can  It  make  any 
difference  whether  the  develt^ment  is  made 
a  few  days  sooner  or  later  so  long  as  it  is 
done  in  substantial  compliance  with  the  stat- 
ute. We  think  the  proviso  in  the  statute  was 
intended  to  prevent  forfeitures  if  the  work 
was  actually  resumed  at  any  time  before  re- 
location could  legally  be  and  actually  was 
made. 

We  are  of  the  opinion  that  the  Judgment 
of  the  district  court  is  right  nptm  both  the 
fticts  ai^  the  law,  and  ttiat  it  therefore  should 
be,  and  it  accoidUitfljr  1%  affirmed,  with  costs. 

STRAUP.  a  J.,  and  MeOARTlt  c(mcur. 
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OUirriNG  T.  ctrrriNG  et  al. 

(S.  F.  76474 

(Snpreme  Coart  of  Oallfomla.   Dec.  19,  1019. 
Rehearing  Denied  7aD.  19,  1917.) 

1.  SiXSCTTTOBS  AND  ADHI1V18TBATOW  «=3>185— 

AuMWASOK  TO  Widow— Waivbb  bi  Antk- 
HUPTiAL  Agbeemekt— "Claims." 
A  vidow  waived  her  right  to  a  fomily  al- 
lowance pending  tke  sdminiBeratioii  of  ber  bus- 
band's  estate  by  an  antenaptiid  %gnvBaaa%  to 
accept  a  spccined  numtbly  payment  m  lieu 
any  and  alt  "elaimr*  agauut  her  hu0band*8 
property  or  estate. 

[Ed.  Note.— For  other  cases,  see  Bncnfeors  and 
AdminlMrators,  Cent  Dig.  f  690;  Dec  Dig.  «» 
186.] 

2.  HnasAHo  aitd  Wifb  ^29(8H-ARTKinTp- 
TXAZ.  ABBBEiainr— Becobd. 

An  onreeorded  antenuptial  agreement  is  val- 
id between  the  partis^  eren  U  CMiaidered  a  mar* 
riage  settlement  resvtted  to  bs  MOtsdcd  by  C8v, 
Code,  II  178,  180. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  H  Ifft.  sS;  Dec.  Dig.  ^ 
29(8).] 

Dq^artment  2.  Appeal  from  Baperior 
Goart,  Alameda  Oonaty;  W.  8.  Wella,  Judge. 

In  tbe  matter  ctf  tlw  estate  of  FraacU  Cut- 
ting, deceased.  Petition  Alice  U.  Gutting 
for  a  family  aUowanoe.  AppUcatton  denied, 
and  petitioner  appeala  AfflmmL 

See,  alao,  166  Pac  .3m. 

A.  J.  Treat  and  Panl  A.  Myers,  both  of 
San  Frandaeo  (Wm.  B.  KoUmyer,  of  San 
Frandseo,  of  coansel),  tar  app^ant  AUen 
Ii.  Gbicherlng  and  William  H.  GorrlU,  both 
of  San  Fnukdsoo  (Warren  Gregory  and  Wln- 
fldd  Dorn,  both  of  San' Frandaeo,  of  comunl), 
for  leapondait 

IfBLTIN,  J.  On  April  19,  1918,  Fvands 
Onlting  and  AUoe  Daren  entered.  Into  a  con- 
tract with  reCeraioe  to  their  ocoitsmplatted 
marrl^e.  Mr.  Oattlng  waa  79  yean  of  age 
at  tbe  time,  and  Mb*  Daren  was  more  tiian 
46  years  old.  He  was  a  widower  poaeeised 
of  a  fortnne  worth  approximately  9600,000, 
and  was  the  father  of  two  Uiing  adult  chiUU 
dren.  On  May  10, 191S»  Mtaa  Dann  and  Mr. 
Gutting  were  married.  On  July  10, 1918,  he 
encnted  a  oodieU.  to  hia-  will,  wUch  had 
been  made  prior  to  his  maniace,  said  eodloll 
ejieralincr  u  a  reynbUcation  of  the  testa- 
ment Bstate  ot  Cutting,  1B6  Pac  lOOZ.  Mr. 
Oattinc  died  m  the  IsC  day  of  October.  1918, 
and  bis  estate  Is  in  the  QoanM  ot  admlnktca- 
tiion.  On  January  16,  UU5,  more  than  a  year 
after  ber  husband's  death.  Mrs.  Oattlng  filed 
a  petition  -for  a  family  .allowance  of  $1,000 
a  month.  This  awUcatlon  was  resisted  by 
Mr.  Cnttlng's  two  cUldxen  and  by  the  Padflc 
Unitarian  Sdbool  for  tbe  Ministry,  one  of  tbe 
legatees  mentioned  in  the  \rtU,  and  after  a 
bearing  it  was  denied.  Fnnn  the  order  refna- 
ing  a  family  allowance,  Alice  M.  Cutting, 


widow  of  Franda  Cuttlag,  pnseentes  this  ap- 
peal. It  was  admttted  by  Mra.  Alice  BC  Cut- 
ting at  tbe  hearing  of  ber  petition  that  she 
had  leceired  from  the  ezeoutors  of  the  will 
$230  each  month  since  the  death  of  her  bus- 
band. 

Tbe  sole  ouestion  presented  on  this  appeal 
Is  whether  or  not  the  monthly  payments  pro- 
vided by  the  contract  made  before  marriage 
preclude  the  widow  from  demanding  a  fam- 
ily allowance.  That  contract,  which  waa  In 
writing,  was  in  tbe  following  wwrda  and 
flgurea: 

"Antenuptial  Agreement  between  Fxands  Cut- 
ting and  Alice  M.  Daren. 

"The  nndersigned,  in  contemplation  of  mar- 
riage, hereby  agree  tiiat^  in  consideration  thereof, 
E'randa  Cutting  will  give  Alice  M.  Dnren  prop- 
er aapport  daring  their  married  life,  and  should 
said  JS«ncia  Oi^tiog  die  before  said  Alice  M. 
Dozen  after  their  marrUie  he  will  cause  bar  to 
be  paid  two  hundred  and  fifty  ($250)  dollars  per 
month  during  her  life,  which  said  Alice  M.  Du- 
ren  agrees  shall  be  in  lien  of  any  and  all  claima 
against  the  proper^  or  estate  of  said  Francis 
Cutting,  iHiwiw  eomnnmity  w  any  other  pmp- 
erty  or  interest  of  said  Francis  Cutting,  and  will 
marry  said  Cutting  at  any  conTenient  time  re- 
quested by^aid  Cutting,  who  also  agrees  to  pay 
said  Alice  M.  Duran  one  hundred  dollars  par 
month  during  tbe  time  that  may  elapse  prior  to 
marriage,  and  continue  during  her  life  should  he 
die  before  their  marriage. 

"In  witnesa  whereof  we  have  set  our  bands 
this  nineteenth  dby  of  April.  1918. 

"[Signed]  Alice  M.  Duren. 

"Francis  Cutting." 

The  codicil  was  as  ftriQows: 

''Oakland,  California,  July  18.  1913. 

"L  Francis  Cutting,  hereby  affirming  my  will 
bearing  date  October  22,  1912,  except  as  herein 
modified,  do  hereby  declare  tbe  following  as  and 
to  be  a  codicil  to  my  said  will  being  ray  last 
wHl  and  testament:  After  paragraphs  numbered 
2,  8,  4  having  r^erence  to  devises  ben^ting  my 
daughter,  also  Miss  Patterson  also  my  son  Vn^ 
erick  P.  Gutting,  I  direct  tiiat  my  executors  pro- 
vide from  the  remainder  of  my  estate  an  income 
for  my  wife  Alice  M.  Cutting 'and  pay  tbe  same 
to  her  monthly  ot  two  hundred  and  fif^  ($200) 
doUats  per  month  as  long  as  she  lives,  in  accord- 
ance with  an  antenuptaal  agreement  with  my 
said  wife  and  myself  of  Api^  1918. 

"[Signed]  Kanda  Cutting." 

At  the  outset  respondents  concede  that  a 
widow's  claim  for  family  allowanoe  is  favored 
by  the  law,  that  tbe  law  leans  strongly  to- 
wards the  wife  during  probate,  and  that  the 
Independent 'means  of  the  widow  have  no 
material  bMring  upon  ber  right  to  a  family 
allowance.  Thdr  eontentl<m  wbich  preralled 
In  tbe  probate  ooort  was  that  by  the  terms 
of  the  contract,  read  In  view  of  all  of  the 
circumstances  sunonndlng  its  execution,  tbe 
aiN^ellant  surrendered  all  right  to  a  family 
allowance,  and  that  such  was  the  distinct 
nnderstai^lng  of  both  parUes  to  the  agree- 
ment 

[1]  The  same  problem  is  here  presented 
wMdi  was  before  the  court  on  the  appeal 
granting  a  family  allowance  In  Bstate  of 
Whitney.  171  Gal.  7S0,  VA  Pac  8SS.  On  that 
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appeal  the  wife's  waiver  of  ber  right  to  dl»- 
pose  of  any  of  tbe  community  property  and 
her  election  to  take  under  the  will  of  ber 
husband  were  held  not  to  be  equivalent  to  a 
sorrender  of  her  privilege  to  apply  for  and 
to  receive  a  family  allowance,  although  the 
general  words  of  waiver,  taken  by  them- 
selves, would  have  been  sufficient  to  cut  her 
off  from  a  family  allowance,  hut  in  getting  at 
the  true  meaning  of  the  will  and  the  ac- 
companying document  executed  by  the  wife 
<^  the  testator  the  court  considered  the  dr- 
cumstancea  that  Mr.  and  Mrs.  Whitney  wore 
negotiating  with  reference  to  her  community 
rights  and  did  not  have  in  mind  her  possible 
application  for  an  allowance  to  be  paid  to 
her  during  probate.  The  pertinent  words  of 
Mrs.  Whitney's  waiver  were  as  follows: 

"I  hereby  elect  to  accept  and  acquiesce  in 
the  provisions  of  the  said  will,  and  hereby  waive 
all  claims  to  my  share  of  any  eommuni^  prop- 
erty, and  any  and  all  other  daims  that  I  may 
have  upon  any  of  the  estate  disposed  of  by  the 
said  wiU." 

Commenting  upon  this  language,  Mr.  Jus- 
tice Sloss,  who  wrote  the  opinion,  said: 

"It  may  readily  be  conceded  that  ^e  general 
language  'any  and  all  other  claims,'  etc,  would 
be  sufficient,  standing  by  themselves,  to  cover  a 
claim  for  family  allowance.  But  the  paper  Is 
to  be  read  aa  a  whole,  in  the  light  of  surround- 
ing circumstances  and  of  the  other  elements  of 
the  transaction  of  which  it  formed  a  part." 

Applying  this  rule,  we  have  no  doubt  that, 
in  view  of  all  the  circumstances,  and  In  view, 
too,  of  the  rules  favoring  widows  in  the  con- 
struction of  all  such  instruments,  the  appel- 
lant waived  all  ri^t  to  the  award  of  a  fami- 
ly allowance.  In  the  contract  here  under 
review  the  parties  thereto  were  not  consider- 
ing a  wife's  waiver  of  a  community  Interest. 
They  had  in  mind*  as  indicated  by  the  words 
of  the  agreement,  the  proper  support  during 
their  married  life  of  Mrs.  Cutting  and  a  con- 
tinuance of  that  support  after  Mr.  Cutting's 
death,  "in  lieu  of  any  and  all  claims  against 
the  property  or  estate  of  said  Francis  Cut- 
ting." It  is  learnedly  argued  on  behalf  of 
appellant  that  the  word  "claims,"  as  used  In 
this  Instrument,  must  be  taken  in  Its  techni- 
cal sense  and  understood  to  mean  those  de- 
mands which  might  have  been  enforced 
against  the  deceased  in  his  lifetime,  and 
which  must  be  presented  in  due  form  of  lew 
to  the  executor  or  administrator  of  his  es- 
tate. Of  course,  a  family  allowance  is  not 
such  a  claim,  but  Is  an  expense  of  adminis- 
tration. But  appellant  did  not  agree  merely 
to  forego  any  claims  she  might  have  against 
the  estate  of  her  husband.  She  promised  to 
forego  alao  any  claims  against  his  property 
save  and  except  the  monthly  allowance  of 
$2C0.  A  "claim**  against  property  has  no  nar- 
row technical  meaning  like  that  for  which 
appellant  contends.  "GlaUu,"  as  used  in  con- 
nection with  property,  means  a  'Monand," 
and  nothing  more.  'A  demand  for  ft  faml^ 
allowance '  Is  a  claim  against  property,  and 
the  use  of  the  two  words  in  the  Instrument 


indicates  that  the  cmtnctliig  parties  wished 
to  avoid  ell  aml>tgtilty  vblcta  possibly  mUiht 
have  arisen  if  the  one  word  "estate"  were 
used  without  the  associated  word  "property." 

In  this  state  the  courts  early  recognized 
the  distinction  between  the  technical  use  of 
the  word  "claim"  and  its  broader  signifi- 
cance. Fallon  V.  Butler.  21  Cal.  82,  81  Am. 
Dec.  140 ;  Estate  of  McCansland;  62  Oal.  S68- 
577.  In  the  opinion  In  the  latter  case,  while 
recognising  the  fact  ttwt  "claim,"  aa  oaed  in 
probate  acta,  has  reCeraiee  to  debts  or  de- 
mands against  a  decedent  which  might  have 
been  enforced  during  bis  lifetime,  the  coort 
said: 

"This  definition,  whidi,  in  our  opinion,  is  cor- 
rect, will  not  indnde  a  daim  for  a  faioily  al- 
lowance." 

It  win  thus  be  seen  that  the  word  ie  uiKd 
by  the  oonrts  in  both  its  technical  and  Us 
usual  sense,  and  that  the  latter  Is  Intended 
when  claims  against  property  are  Involved. 

[2]  It  makes  no  difference  whethw  the 
agreement  Is  to  be  ccnuridered  as  an  attemp^ 
ed  marriage  settlement  or  not.  By  filing  her 
claim  against  the  estate  based  upon  it  appe- 
lant has  admitted  Its  binding  force  as  a  con- 
tract between  the  parttes.  Mo  Question  of  the 
rights  of  credlton  Is  here  involved,  and  It 
makes  no  difference  that  there  was  no  re- 
cordation of  the  instrament,  even  if  It  be 
labeled  a  "marriage  settlement**  Section  178 
et  seq.  <a  the  Civil  Code  relate  merely  to  the 
rights  of  creditors  and  of  others  who  might 
have  Interest  in  zeal  property  Involved  In  any 
such  settlement  By  section  180,  CUvll  Code, 
the  rule  is  announced  that  the  recording  or 
failure  to  record  such  a  document  has  like 
effect  as  the  recording  or  nonrecordlng  of  a 
grant  of  real  property.  Such  a  grant  is  of 
full  force  as  between  the  parties,  regardless 
of  the  qnestioo  ot  recordation.  Devlin  on 
Deeds,  |  466.  There  la  no  force  therefore  In 
app^lanfs  contention  that  the  agreement 
loses  anything  of  its  potentiaUty  because  it 
is  an  unrecoBded  marria^  settlement 

The  appellant  insists  that  since  the  al- 
lowance provided  by  tiie  ctmtract  was  pay- 
aUe  out  of  the  assets  of  the  estate,^  the  tes- 
tator  must  have  contanplated  a  payment  of 
a  suitable  sum  to  her  by  way  of  family  al- 
lowance pending  administration,  because  oth- 
erwise she  mliiit  be  left  vrithont  means  of 
siq>port  during  that  period.  But  the  co^cil 
directs  monthly  paym^its  by  the  executors, 
not  Uie  equivalent  of  |260  per  month  to  be 
paid  on  distribution.  The  executors  were  re- 
quired to  pay  and  they  ^  pay  these  monthly 
sums,  which  were  correctly  Interpreted  as 
claims  against  the  estate.  The  very  machin- 
ery of  the  contract  and  the  eodldl  shows 
that  It  was  the  Intention  of  the  testator  and 
of  his  wife  that  she  should  receive  her  stip- 
ulated monthly  allowance,  should  have  it 
paid  to  her  monthly  during  his  life  and  after 
his  death,  and  that  it  should  be  In  lieu  of 
CainUy  allowance  as  well  aa  (rf  all  other  poe 
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alUe  dMDMidB  agatteafc  hl«  ptapttt^  wlwtiier 
In  bis  lUettaoe  or  afterwards. 

It  will  be  oC  little  Interest  or  value  to 
anelyse  tiie  authoxlttes  dtad  by  learned  conn- 
ael  for  petltlcHier  and  for  respondents  touch- 
ing other  cMktreetB  somewhat  similar  to  tlhls 
one  which  have  been  considered  by  this  and 
other  courts.  Each  agreement  must  be  Inter- 
preted with  reference  to  Its  own  peculiar 
langoage,  read  In  the  light  of  the  surround- 
ing circumstances.  This  contract  we  have 
attempted  so  to  interpret 

The  order  from  which  the  appeal  ot  Alice 
M,  Cutting  la  takm  la  affirm ed. 

Weconcnr:  LOBIOAN,  J.;'HE!NSHAW,  J. 


SOGTHKRN  FAa  00.  v.  INDUSTRIAL  AO- 
OIDBNT  COUMTSSION  OV  STATE 
OF  OALIPOENIA.  (a  F.  7818.) 

(Suprane  Ooart  of  California.    Dec.  14,  1016.) 

1.  CoHUKBCB   «=»27  —  Bailboads  —  Fedebal 

EUPLOTEBS'  LXABILITT  ACT  —  BNOAQBD  IN 

In'msTATa  Commebce. 
The  true  teat  ot  emidoTmeat  in  interstate 
commerce  ao  as  to  be  within  the  provisions  of 
federal  Employera'  LiabUlty  Act  April  22,  1908, 
c.  149.  35  Sut  6D  (U.  S.  Comp.  St  191S,  ii 
8667-8066).  is  wheth^  the  tmiflojk  at  the  time 
of  the  injury  was  engaged  in  InterBtate  trase- 
portatlon  or  in  work  so  closely  related  to  it 
as  to  be  practically  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  25 ;  Dec.  Dig.  ^27.1 

2.  COKMEBCB  ^»27— BAIUtOADS— "E/NQAOED 

IN  Intebstate  Comuebcs"— Instbuhehtai.- 

TMEB. 

A  railroad  trade  need  Indiserimiiiately  by  a 
carrier  in  both  ita  interstate  and  Intrastate 
commerce  is  an  instrumentality  of  interatate 
commerce,  and,  Dotwithatandlng  its  double  use, 
tbose  engaged  in  ita  repair  or  In  keeping  It  in 
suitable  condition  tor  use  ace  engaged  in  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  aee  Commerce, 
Cent  Dig.  |  26;  Dec  Dig.  ^27. 

For  other  definittons,  see  Words  and  Phrases, 
First  wid  Second  Series,  Interstate  CommCTce.] 

8.  GoionEBCX  <E927    Rao-boads  —  Fembal 

ElfPtOTEBS'  LlABIUTT  ACT—"EliaAaBD  IN 

Intebstatb  CoMMKaCE"— Gateman. 
A  gatemftn  in  the  employ  of  the  railroad 
uidng  its  tracks  in  tbe  state  indiscrimiaately  for 
both  interstate  and  iutraatatQ  commerce,  at 
a  point  where  the  tracks  crossed  a  public  street, 
whose  employment  was  considered  In  building 
up  the  main  ^bedules  In  respect  to  speed,  kill- 
ed by  an  intrastate  train  when  he  started  across 
tbe  track  to  back  away  a  horse  and  wagon, 
which  had  come  within  the  range  of  one  ot  the 
gates  so  that  be  could  not  lower  it,  was  "engag- 
ed in  inteTatste  ooQlmetce,"  .so  that  the  state  In- 
dustrial Accident  CommissioD  was  without  ju- 
risdiction to  make  any  award. 

[Ed.  ?fote.— For  other  cases,  see  Commerce^ 
Cent.  Dig.  I  25;  Dec.  Dig.  *s»27.1 

Lawlor,  J.*  dissenting. 

In  ^ank.  Proceeding  by  the  Southern  Pa- 
cific Company  to  review  an  award  against  it 
made  by  the  Industrial  Accident  Commission 
of  the  State  of  California  to  Jessie  Leslie 
Bolfe,  w^Dw  of  Thomas  C.  BoUe,  deceased. 


on  aeaonnt  of  his  dtatb  frccn  accidoit  arlaliit 
out  of'  and  happening  in  the  course  of  his  em- 
ployment by  petitioner.  Award  annulled. 

Henley  C.  Booth  and  A.  D.  Clark,  both  of 
San  Frandan^  fbr  petitioner,  Chrlstoi^r 
M.  Bradley,  of  San  Frandsoo,  for  respcmdent 

ANGELIiOTTI,  O.  J.  This  Is  a  proceeding 
to  rerlew  an  award  against  petitioner  made 
by  the  Industrial  Accident  Oommlsslon  to 
Jessie  Leslie  Bolfe,  widow  of  Thomas  O. 
Bolfe,  on  account  of  the  death  of  the  latter  by 
reason  of  acddeot  arising  out  of  and  haK)en- 
Ing  i9  the  coarse  of  hts  employment  by  peti- 
tioner. The  only  question  is  whether  BoUe 
was  emplt^ed  in  Interstate  oommeroe  at  Uu 
time  ot  tbe  accident.  It  he  was.  coocededly 
the  commission  was  without  Juilsdictloa  to 
make  any  ftwud;  tbe  UabUlty  <^  tbe  sett- 
tioner  In'  andb  case  bcinc  nMMored  entirely 
by  the  provislona  trf  an  act  of  Omsreaa  of 
April  22, 1908.  rdaflT*  to  the  liability  of  com- 
mon carriers  by  rallraada  to  their  employ^ 
In  certain  cases.  If  be  was  not  employed  In 
interstate  e<Knmerce  at  the  time  of  tbe  aoct 
dent,  the  award  must  be  affirmed. 

There  is  no  dispute  as  to  the  material 
facta.  Petitioner  Is  engaged  in  tbe  bualoees 
of  a  common  carrier  by  railroad  <^  passoL- 
gers  and  freight  in  commerce  between  and 
among  the  states  ot  ORllfomla,  Arizona,  and 
New  Mexico  and  other  states,  and  also  be- 
tween i>olnts  in  this  state,  using  its  tracks 
and  equipment  Indiscriminately  for  both  in- 
terstate and  intrastate  commerce.  Tbe  coast 
diTlsion,  one  of  its  main  lines,  extends  south- 
erly from  6an  Frandsco  through  San  Mateo, 
San  Jose,  and  other  places  to  liOa  Angeles, 
Tucson  {Arizona),  and  El  Paso  (Texas).  In 
San  Mateo  petitioner  maintained,  at  a  point 
where  the  tracks  crossed  a  certain  public 
street,  crossing  gates  and  a  crossing  watch- 
man. On  July  27,  1816,  deceased.  Bolfe,  was 
the  crossing  gateman  or  watchman  employed 
by  petitioner  at  this  point  At  this  time  more 
than  60  trains  a  day  were  being  operated  by 
petitioner  orer  said  crossing,  some  intrastate 
and  others  interstate.  The  duty  of  deceased 
was  to  close  these  gates  vpm  the  approach 
of  a  train  In  order  to  iffeveut  access  to  the 
track  by  reUclea  and  thus  to  prevent  a  ool- 
ILslon  between  a  triJn  and  a  vehicle,  and  gen- 
erally to  prevent  Injury  from  trains  to  those 
having  occasion  to  pass  over  tbe  crossing. 
He  had  power  to  stoQ  trains  at  such  point  by 
signal  when  he  deemed  it  necessary  in  tbe 
discharge  of  these  duties.  The  evidence  tend- 
ed to  show  that  at  the  Ume  .of  the  accldeut  a 
train  known  as  the  Sa^i  Jose  local,  gunning 
fsom  San  Francisco  to.  3an  Jose,  approached 
said  crossing,  that-deceased  bad  dosed  one  of 
the  gates  and  tben  discovered  that  a  horse 
and  wagon  bad  come  within  the  range  of  the 
other  gate  so  that  he  could  not  lower  It  with- 
out striking  either  horse  or  wagon,  and  that 
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tw'rtartod  acroM  thd  track  with  the  IntwtKm 
of  backing  the  hone  and  wagon  away.  He 
was  strack  by  the  engine  and  killed. 

TTiere  was  evidence  Introduced  before  the 
commission  to  the  effect  that  the  employment 
of  crossing  gatemen  and  flagmen  wasaamudL 
tor  the  protection  of  the  railroad  company  as 
tor  the  publie;  that  protection  ot  a  crossing 
meant  safety  to  the  train  as  well  as  the  trav- 
eler <m  the  Mghway ;  that  soch  an  employd 
fiicllltated  the  movement  of  trains  fcee^Utg 
the  tmxk.  dear,  the  slightest  acddent  de- 
manding a  stop  and  Investigation ;  that  a  de- 
railment of  a  train  might  well  be  caused  by 
striking  an  automobile  or  motor  tratsk; 
that  a  derailment  Interferes  with  the  traffic 
not  only  at  the  place  of  derailment  but  also 
all  along  the  line ;  and  that  main  line  sched- 
ules are  built  np  In  port,  as  far  aa  speed  Is 
<M>nceraed.  on  the  dbairacter  of  crosslnga,  aa  to 
whether  they  are  protected  by  gatemen  or 
flagmen  or  not.  No  evidence  was  given  In 
conflict  with  any  of  this. 

It  win  be  conceded  for  the  purposes  of  this 
discussion  that  the  particular  train  was  pure- 
ly Intrastate  In  character. 

[1,2]  Under  these  drcnmstancee,  was  de- 
ceased employed  In  Interstate  ctHnmevce  at 
the  time  of  the  accident?  As  was  said  In 
Olilcago,  Burlington  &  Qulncy  B.  Go.  v.  Har- 
rington, 241  V.  a.  m,  36  Sup.  Ot  517,  eo  L. 
Sd.  941,  the  "true  test  of  employment  in  snCh 
commerce  Is:  Was  the  employ^  at  the  time 
of  the  Injury  oigaged  In  interstate  transr 
portatl<m  or  tn  wwfc  so  tdoaely  related  to  It 
as  to  be  practically  a  part  of  Itr*  Hw  snl>- 
stantlal  gronnd  for  petltloner'a  claim  that  de- 
ceased was  then  engaged  In  Interstate  trans- 
portation fa  that  he  wa«  engaged  in  keeping 
one  of  its  InstmmentaUties  of  Interstate  com- 
merce In  condition  for  the  carrying  on  of  that 
commerce;  or,  to  pot  it  in  a  more  concrete 
way,  that  he  was  then  engaged  In  keeping 
petitioner's  tracks  at  the  crossing  dear  and 
unimpeded  for  the  passage  according  to  sched- 
ule of  interstate  passengers  and  freight  car- 
ried by  petitioner.  It  la  settled  by  tbe  ded- 
slons  of  the  United  States  Suprone  Court, 
the  oltlmate  authority  on  sudi  a  question  as 
the  tme  before  us,  that  a  railroad  track  used 
Indiscriminately  by  a  carrier  In  both  Its  In- 
terstate and  Intrastate  commerce  Is  an  In- 
strumentality, of  Interstate  commerce,  and 
that,  notwithstanding  Its  double  use,  those 
"engaged  in  Its  repair  or  in  keeping  it  In 
suitable  condition  for  use"  are,  while  so  en- 
gaged, employed  in  interstate  commerce. 
Sudi  work,  It  la  said,  "is  so  dtnely  related  to 
sudk  commerce  as  to  be  In  practice  and  In 
legal  contemplation  a  part  of  It."  See  Ped- 
'  ersen  v.  Delaware,  etc.,  R.  Co.,  229  U.  S.  140, 
33  Sop.  Ct  648,  tS7  I*  Ed.  1126,  Ann.  Cas. 
19140,  1S3.  fio  there  can  be  no  question  aa 
to  the  diaracter  of  the  work  where  an  em- 
ploy^  is  engaged  tn  direct  work  upon  an  in- 
BtnifoentaUty  la  actual  ow  for  piifpoaai  of 
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interstate  eemnwoe,  gmA  as  aeMally  repair- 
ing the  railroad  track  or  doing  thereon  any 
work  designed  to  keep  ft  in  suitable  omdl- 
tion  far  BSe.  Vhm  It  Is  deer  tiiat  one  cm- 
ployed  In  actnaUy  rouovtng  from  tbe  tnA 
any  ofcdtaclee  to  ttie  passage  of  trains  caused 
by  a  derailment  or  other  acddent  would  be 
onj^oyed  In  Interstate  commerce,  in  view  of 
tbe  dedatons  the  United  States  Supreme 
Court  He  wotild  be  directly  engaged  In  the 
repair  et  snd  pntUng  again  toto  condition 
for  use  that  Instrumentality  of  Interstate 
commerce. 

[3]  Tbe  question  here  Is,  in  the  light  of  the 
evidence,  a  very  narrow  one,  and  Is  simply 
whether  the  principle  of  these  dedsions  Is 
applicable  to  one  whose  duties  are  In  part  to 
keep  the  track  free  of  such  obstructions  to 
tbe  uninterrupted  passage  ef  trains  accord- 
ing to  sdiedule  as  may  be  caused  by  passing 
vehicles.  Bo  far  as  the  relation  of  such  an 
employ^  to  one  attempting  to  cross  the  trade 
is  concerned.  It  may  be  conceded  that  there 
is  no  ingredient  of  Interstate  commerce,  and 
that  If  the  only  congequence  to  be  avdded 
by  the  emple^ment  was  that  of  injury  to 
such  a  person,  the  act  of  Congress  relied  on 
would  not  be  aptrtlcable.  But  In  the  li^t  of 
the  evidence  lit  seems  to  ns  that  the  scope  of 
the  mployment  in  which  deceased  was  en- 
gaged at  the  time  of  the  accident  was  broad- 
eTt  and  extended  to  keyring  the  tra<&  itself 
in  suitable  condition  for  Mm  as  an  instru- 
mentality (tf  interstate  commerce,  la  view 
of  the  evidence,  the  work  of  sndi  a  crossing 
gateman  or  flagman,  so  far  as  the  railroad 
is  Mmcemed,  la  tfmUar,  tn  prlndple,  to  that 
of  the  track  walker,  whose  dnty  it  1>  to  see 
that  tbe  txa.tk  ia  In  safe  oondltlon  Cor  0ie 
passw  of  trains,  to  that  ot  the  employ^  tn 
the  signal  tower,  whose  duty  it  is  to  snper- 
vlse  and  give  the  signals  for  the  passage  of 
trains,  and  to  that  of  the  onployd  engaged  in 
repairs  on  the  antomatlo  signal  aHMcatoa 
wiUi  which  this  patttkMier's  line  la  equipped. 
All  such  employes  may  fairly  be  said,  it  seems 
to  US,  to  be  directly  engaged,  in  substantial 
part  at  least,  in  keeping  tike  track  In  mitt* 
able  condition  for  use. 

There  Is,  of  course,  no  analogy  between  the 
case  of  one  so  engaged,  and  that  of  a  train- 
man engaged  in  the  (^mratlon  of  an  exdu- 
slvely  Intrastate  train.  Tbe  duties  of  the 
latter  are  solely  with  reference  to  the  opera- 
tion and  safety  of  the  particular  train  on 
which  he  is  engaged,  and  he  has  no  dnty 
whatever  to  perform  in  regard  to  keeping 
any  instrum^tallty  of  Interstate  commerce 
In  condition  for  use.  Soch  is  the  fall  scope 
of  his  employment,  and  it  bAs  no  relation 
whatever  to  Interstate  commerce,  doee  or 
otherwise.  The  duties  of  deceased,  as  vre 
have  seen,  had  to  do  directly  with  Oie  keep- 
ing of  an  Instrumentality  of  interstate  com* 
merce  In  suitable  condition  for  the  use  of 
such  commexoSb  And  exactly  as  in  the  case 
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of  one  encaged  In  r^islrliw  ndi  an  tnstni- 
mentality  after  InJnrr  tbanto  baa  occurred, 
wbo  coneededly  la  ancaged  In  IntenUtte  com- 
merce,  tt  la  Immaterial  whether  or  not  any 
intentate  traffic  wu  bnmedlatdy  to  be  had 
over  the  aame.  Iba  daceaaed  waa  actually 
engaged  at  the  moment  of  the  accident  In 
protecting  that  Jnatramentalltar  frcm  Injury- 
Hla  dtuatUm  In.  thla  r^id  waa,  in  view  of 
the  evidence,  the  some  aa  It  would  have  been 
If  be  had  been  one  of  ft  numbtf  of  gaarda 
stationed  along  the  line  of  railroad  to  pre- 
vent third  pereong  from  removing  the  rails 
or  unlawfully  placing  obstmctlons  on  tbe 
tra<^.  Oertsdnly  their  work  wovld  not  be 
held  to  be  unrelated  to  the  safety  of  the 
track  as  a  highway  of  interstate  commerce. 
"While  the  exact  question  has  not  been  decid- 
ed by  the  Supreme  Court  of  the  United 
States  so  far  aa  we  have  found,  certain  l&n- 
guage  of  that  coort  tn  the  recent  case  of  Tex- 
as A  Padflc  Ry.  C3o.  v.  RIgsby  (decided  April 
17,  1916)  241  U.  S,  83.  36  Sup.  Ct  482,  60  L. 
Bd.  8T4,  Is  significant.  It  waa  said: 

"The  ioing  of  platntUFi  work,  and  hla  Mca- 
rlty  while  doinK  it,  cannot  be  said  to  have  been 
wholly  unrated  to  the  lafety  of  the  main  track 
as  a  highway  of  interstate  commerce;  for  a 
failare  to  set  the  brakes  so  as  temporarily  to 
hold  the  Iwd  order*  ears  In  place  on  that  ttaek 
would  have  been  obviously  dangerous  to  through 
traffic,  wUle  an  injury  to  the  brakeman  had^a 
tendency  to  cause  delay  in  clearing  the  main 
line  for  aneh  traffic.  Perhaps  upon  tbe  mere 
ground  of  the  relation  of  his  work  to  the  Im- 
mediate safety  of  the  main  track  ptaintUTs  right 
of  action  be  matalned.** 

In  the  light  of  wlutt  has  already  been  de- 
cided by  that  court,  we  are  of  tlte  (pinion 
tbat  any  work  having  for  ita  immediate  ob- 
ject, in  whole  or  In  part,  the  keeping  of  tbe 
track  In  oondltlon  for  use  according  to  aAed- 
nle  fbr  Intenrtate  traflk^  baa  such  a  close  and 
direct  relation  to  Interstate  traniQwrtatlon  as 
to  be  practically  a  part  of  it,  and  that  such 
work  aa  dec^uwd  was  engaged  in  at  tbe  time 
of  his  death  was  work  of  this  Character.  The 
fact  that  the  avoidance  of  injury  to  the  pub- 
lic In  the  matter  of  croaalng  tbe  track  was 
also  one  of  tbe  objects  of  bis  employmait  Is 
not  material  to  Uie  aneation  before  ns. 

It  follows  fbat,  in  view  at  the  act  of  Gon- 
gress  relied  on,  the  accident  commission  was 
wlUiout  Jarlsdlctl<m  to  make  any  award  on 
accoant  of  the  deaOi. 

Tbe  award  of  tiie  acddent  commission  Is 
annnlled. 

We  coicur:  SLOSS.  J.;  SHAW,  J. ;  LOB- 
lOAN.  J.i  HENSHAW.  J.;  BIELTIN,  J. 

XiAWLOR,  J.  X  dissent  I  think  the  de- 
ceased watcBman  wax  not  engaged  In  work  so 
doaely  related  to  Interstate  commerce  as  to 
be  a  port  of  it.  Unless  he  waa  so  employed 
at  tbe  precise  time  of  the  accident,  the  com- 
mission had  Jntlfldictlon  to  award  compenaa- 
HoB.  It  Is  urged  in  nppoit  of  the  petttlCD- 
«^  dalm  Oiat  the  deceased  was  at  that  time 
engaged  tn  interstate  commerce  Cor  the  rea- 


son tbat  Ua  work  bad  for  its  Immediate  ob- 
ject, in  wh<de  or  In  part,  tbe  keeping  of  the 
track  In  suitable  condition  for  use  according 
to  sotaedule  for  interstate  traffic— that,  in 
fact,  a  derailment,  or  even  a  slight  delay,  to 
an  Intrastate  train  may  Interfere  with  the 
interstate  traffic  at  other  points  along  the 
line.  But  in  my  view  this  argument  applies 
with  equal  force  to  the  character  of  tbe  work 
performed  by  the  trainmen  upon  tbe  local 
Itself.  In  the  case  of  eitlier,  It  Is  conceiv- 
able that  the  work  may  be  so  n^ligentiy 
performed  as  to  cause  a  congestion  of  traffic 
upon  the  railway,  thereby  delaying  trains 
carrying  Interstate  commerce.  But  this  is 
not  the  true  test,  fOr  It  la  weU  settled  that 
trainmen  employed  upon  a  train  carrying 
intrastate  commerce  exeloalTely  are  not  eiH 
gaged  In  interstate  commerce  simply  because 
the  movemoit  of  tbe  train  over  an  Interatate 
highway  may  bear  some  relation  to  tbe  move- 
ment of  Interstate  trains. 

In  this  case,  it  was  the  duty  of  the  watch- 
man to  safeguard  the  lives  of  the  public  us- 
ing, the  streets,  as  w^  as  the  passengers 
traveling  tipon  the  petitioner's  trains.  At  the 
time  of  the  accident  he  was  engaged  in  pre- 
venting a  collision  between  the  San  Jose 
local  and  tbe  horse  and  wagon.  If  tbe  per- 
formance of  such  duty  had  any  relation  to 
interstate  commerce,  I  think  the  burden  was 
ui>on  the  petitioner  to  prove  It.  That  is,  the 
petitioner  ought  to  have  shown  that  the 
watchman.  In  the  situation  presented,  should 
have  reasmably  contemplated  that  the  result 
of  the  coUlsi<m  would  actually  be  to  Interfere 
with  the  passage  according  to  schedule  of 
Interstate  traljis.  No  such  evidence  was  of- 
fered. It  is  shown  that  train  No.  102,  a 
through  train  to  New  Orleans,  left  San  Fran- 
daco  at  5  p.  m.,  while  tbe  San  Jose  local 
left  20  minutes  later.  It  does  not  appear, 
however,  when  an  Interstate  train,  going  to 
either  direction,  was  scheduled  to  pass  the 
crossing  'after  the  accident,  which  happened 
at  S  :67  p.  m.  Furthermore,  there  Is  no  show- 
ing that  a  derailment  might  be  caused  by  the 
train  striking  a  horse  and  wxigon.  Indeed, 
the  slight  delay  resulting  from  stopping  to 
Investigate  audi  a  colllBl<m  would,  under 
ordinary  drcnmstanees,  probably  not  have  in- 
terfered, even  In  a  roBMte  aenae,  wtth  Inter- 
state trafBc  Uptm  tlw  reoord  pceaented  here, 
I  thlidc  It  must  be  hdd  on  minoiple  tiMt  die 
Wat  Aman  was  engaged  in  work  r^ted  pure- 
ly to  intnutate  commofce,  and  flrat  tbe  peih 
^ble  bearing  of  the  acddoit  upon  tbe  inter- 
state commme  carried  the  petltfoner  Is 
too  ranote  to  d^trlva  the  state  Juiisdle- 
Uon.  Louisvflle  A  M .  R  Oo.  t.  Bamtt  (Qa.) 
85  S.  B.  O&S. 

Nor  is  13ie  oontnury  vlsnr  aiqiported  1^  tlie 
auOorltiee.  It  Is  tme,  under  tbB  deeiirtoos 
of  tbe  mdted  States  Supfeme  Oourt,  tlut 
men  employed  In  the  repair  of  bridges,  tun- 
nels, staticn  houses,  coal  pits,  overhead  trol- 
ley wires,  and  tbe  like,  where  such  instm- 
mentolitlea  are  used  indiscriminate  by  ear- 
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rlers  oiF  both  Interstate  and  Intraitate  com- 
merce, ore  engaged  In  Interstate  commerce. 
Tbe  reason  is  clear,  eince  tiie  yery  labor  and 
materials  tbe  workman  ijertorms  or  uses  In 
making  repairs  promote  tbe  operation  of 
trains  carrying  Interstate  ccHnmerce.  A 
workman,  for  Instance,  replacing  a  broken 
ran  on  a  bridge  over  wbich  Interstate  trains 
must  pass,  Is  directly  engaged  In  tbe  per- 
formance of  a  duty  for  the  protection  of 
such  trains.  The  mere  fact  that  other  trains 
carrying  only  intrastate  commerce  may  al- 
so pass  orer  the  same  bridge  does  not  '.mke 
the  raH  any  the  less  a  part  of  an  instru- 
mentality of  interstate  commerce.  But  the 
watchman's  work  here  at  the  time  of  the  col- 
lision may  or  may  not  have  affected  the  In- 
terstate commerce  of  the  petitioner. 

Texas  ft  Padflc  Ry.  Go.  Blgsby,  quoted 
In  the  majority  opinion,  1b  also  to  be  dlsttn- 
golidied  from  tbe  case  befbn  ns.  .  Hie  sole 
qnestlon  determined  by  the  Supreme  Court 
In  that  case  was  whether  It  was  "beyond  the 
power  of  Congress  under  tlie  commerce  clause 
of  the  Constitution  to  create  audi  a  liability 
In  fBTor  of  <»ie  not  employed  in  interstate 
commerce"  as  It  had  attempted  to  create  by 
virtue  of  the  Safety  Alliance  Act  ^e 
proTldons  of  that  act  expressly  apply  "to 
en  trains,  locomt^ves,  tenders,  cars,  and 
similar  vehicles  used  on  any  railroad  en- 
gaged In  interstate  commerce.  •  •  •  and 
•  •  •  used  in  connection  therewith."  U. 
S.  Comp.  St  1918,  {  861S.  The  court  merely 
held  that,  in  the  ezerdse  of  its  plenary  pow- 
er to  r^fulate  commerce  among  the  several 
states,  and  because  of  the  Inteidependency  of 
all  trains  using  t3ie  same  track,  Ooagreea 
could  adopt  such  an  act— that  for  the  proper 
protection  of  interstate  trains  It  had  author- 
ity to  relate  the  appliances  of  all  cars  "us- 
ed upon  a  highway  of  interstate  commerce, 
irrespective  ot  the  use  made  o£  any  particu- 
lar car  at  any  particular  tlmsv**  As  .the  court 
declared : 

"Id  this  reepect  there  Is  no  dlstinctita)  depend- 
ent upon  whether  the  suitor  was  injured  while 
employcrl  or  traveling  in  one  kind  of  commerce 
rather  than  tbe  other." 

But  the  brrad  power  of  Congress  to  require 
safety  appliances  upon  all  trains  <^rating 
upon  a  highway  of  interstate  commerce  has 
no  relation  to  the  liability  of  a  railroad  com- 
pany to  compensate  employ6s  Injured  in  the 
purformance  of  tbelr  work  by  means  other 
than  defective  or  unsafe  appliances.  This 
was  the  conclusion  reached  in  Boyle  v.  Penn- 
sylvania B.  Co^  228  Fed.  268.  142  0.  O.  A. 
668.  In  that  case  an  inspector  of  both  in- 
terstate end  Intrastate  trains,  having  Just 
completed  bis  im^teetlcm  of  a  train  which 
was  engaged  at  the  time  In  intrastate  com- 
merce, was  Injured  by  being  struck  by  a  sec- 
ond intrastate  train  approaching  from  an  op- 
po^te  direction.  It  was  contended  that  his 
employment  was  so  closely  related  to  inter- 


state commwoe  as  to  be  a'pkrt  of  it  One 
of  the  constderattons  urged  was: 

"That  the  iirompt  and  safe  movement  of  an 
intraitate  train  is  so  necessary  to  tbe  safety 
and  unimpeded  movement  of  mterstate  trains 
moving  over  tbe  same  track,  that  inspection  of 
tbe  intrastate  train  beBomss  a  part  of  Interstate 
oommeree.'* 

As  In  our  case,  reliance  was  placed'  upon 
the  dedsions  of  0ie  federal  courts  undo'  tbe 
Safety  Appliance  Act  But  tbe  court,  In  hold- 
ing that  BuCh  deddona  were  not  *%uth(»rlty 
for  tbe  contention  so  broadly  made  that  acta 
which  ate  primarily  fnd'aatate  become  inter- 
state  in  their  nature  when  they  affect  tba 
safety  or  movement  of  interstate  eanmuoe," 
made  this  perUnent  remark: 

"While  the  movement  of  an  intrastate  train, 
like  Om  use  of  a:ny  intrastate  instrument,  may  in 
some  measure  affect  tbe  safe  movement  of  inter- 
state commerce,  we  b^eve  that  in  the  present 
case  the  inspection  of  such  an  intrastate  train  is 
So  remotely  related  to  interstate  commerce  that 
under  the  tests  prescribed  by  the  Supreme  Court 
it  cannot  be  considered  a  part  of  iC 

The  court  held  that  the  injured  Inspector 
could  not  recover  compensation  under  the 
federal  Employers'  Llablllty  Act;  and  so^ 
her^  tlie  employment  of  tbe  watdiman  at 
the  time  of  the  acddeiU  was  so  remotely  re- 
lated to  interstate  oomnmoe  aa  not  to  be  a 
part  of  It 

Tbe  award  of  the  ctqnmlairion  should  there- 
fore  be  affirmed. 


SOUTHEBN  PAa  CO.  V.  INI>TTSTBTAIi  AO- 

ciDEirr  ooHictssiON  of  state 

OF  CAIilFOBNIA.    (S.  F.  78450 

(Su^^e  Court  of  California.   Dec.  14,  1916.) 

OoiomoK  ^»27— Fbdsbai.  Buplotkbs'  Lea.- 
BiLiTT  Act  —  "Enoaoeo  in  Intebstais 

GomiXBCE"— AWABD— JUBISDIOTION. 

A  crossing  watchmen  in  the  employ  of  a 
railroad  at  a  point  on  a  line  maintamed  by  It 
from  its  main  line  terminQs,  to  another  point 
on  which  it  operated  electric  passenger  and 
steam  freight  trains  in  interstate  and  intrastate- 
commerce,  whose  duty  it  was  to  keep  vehicles 
off  from  the  track,  prevent  collisions,  etc.,  killed 
while  flagging  an  electric  train,  was  "engaged  in 
interstate  commerce,"  and  hence  the  state  in- 
dustiial  accident  commission  was  without  juris- 
diction to  make  an  award. 

[Ed.  Note.— For  otlier  cases,  see  Commerce, 
Cent  Dig.  I  26;  Dec.  Dig.  «8=»27. 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series,  Int«stM  Commerce.] 

Lawlor,  J.,  dissenting. 

In  Ba^nk.  Proceedings  by  the  Southern  Pa- 
dflc Compai^r  to  review  an  award  against  It 
made  by  the  Industrial  Accident  Commission 
of  tbe  State  of  California  to  Bertha  S.  Siuith, 
widow  of  Austin  A.  Smith,  on  account  of  his 
death  by  reason  of  an  acddent  arising  out  of 
and  happening  In  the  course,  of  his  employ- 
ment  Award  annulled. 

Henley  C.  Booth  and  A.  L.  Clark,  both  of 
San  Frandsco,  for  petitioner.  Chrl8ti:^>her 
M.  Bradley,  of  San  Frandsoo,  for  re^nduit 


A=>For  other  caies  see  auM  tople  and  ICBT-KVHBBR  In'aU  Xer-Humbered  DlgMta  and  Indexes 
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ANGBiaJOTTI,  G.  J.  This  is  a  proceedii^ 
to  review  an  award  against  petitioner  made 
by  the  IndoBtrlal  accident  conuolsedoQ  to 
Bertha  8.  Smith,  widow  of  Austin  A.  Smith, 
on  account  of  the  death  of  the  latter  by  rea- 
son of  accident  arising  oat  of  and  happening 
in  the  course  of  his  employment  by  peti- 
tioner. 

The  admitted  facts  of  this  case  are  such 
as  to  present  tbe  same  question  that  Is  de- 
cided in  Southern  Pacific  Company  r.  Indus- 
trial Accident  Commission  <S.  V.  No.  7818) 
161  Pac.  1X39.  filed  herewith.  Deceased  was 
a  crossing  watchman  at  the  place  in  Berke- 
ley, Alameda  county,  where  certain  railroad 
tracks  of  petitioner  crossed  Alcatraz  avenue 
and  Adeline  street;  his  duties  being  substan- 
tially tbe  same  as  those  of  Mr.  Bolfe  in  the 
case  just  referred  to.  Hie  showing  as  lo 
the  nature  and  purpose  oC  his  employment 
was  substantially  tbe  same  as  in  that  case. 
While  engaged  in  "flagging"  one  of  petitioner's 
^ectrlc  tnains  at  that  point,  he  was  struck 
by  snch  train  and  received  injuries  whldi  re- 
sulted In  his  death.  The  only  difference 
worthy  of  note  between  tbe  facts  of  the  two 
eases  is  that  in  this  case  the  trades  were  not 
main  Une  tracks  of  petitioner,  but  were  parts 
of  a  line  maintained  by  It  from  Oakland 
Pier,  the  main  line  teimlnus,  through  Oak- 
land to  and  partly  through  the  dty  of  Berke- 
ley, on  which  It  operated  electric  passenger 
and  steam  fr^^t  trains.  The  difference, 
however,  is  not  material  in  view  of  the  far- 
ther uncontradicted  showing  that  at  the  time 
of  the  accident  the  line  was  being  used  Indis- 
criminately by  petitioner  in  its  Interstate  and 
Intrastate  commerce.  The  steam  freight 
trains  operated  thereon  carried  all  the  freight 
that  was  "handled  to  and  from  Berkeley,"  it 
befng  the  only  way  ttiat  the  same  could  be 
taken  to  or  from  the  Berkeley  freight  station, 
and  was  thns  being  constantly  used  for  Its 
handling  of  the  interstate  freight  carried  by 
petitioner  to  and  from  that  place.  "When  a 
carload  of  freight  would  come  from  an  inter- 
state point  of  origin  into  the  West  Oakland 
yard,  the  entire  car  with  its  contents"  would 
be  sent  over  this  line  to  Berkeley.  Then, 
too,  at  the  Shattuck  avenue  station  on  this 
line  Interstate  passenger  tickets  were  sold, 
and  these  tickets  were  honored  on  the  elec- 
tric trains 'when  presented  by  purchasers 
journeying  thereon  to  a  point  where  they 
could  take  the  steam  train  of  petitioner,  as 
were  also  tickets  presented  by  interstate  pas- 
sengers going  to  Berkeley  who  had  left  their 
steam  train  at  the  Sixteenth  street  station 
in  Oakland.  The  line  was  thm  a  part  of  pe- 
titioner's passenger  and  freight  system,  both 
interstate  and  intrastate,  and  was  In  con- 
stant use  for  both  purposes. 

There  Is  no  material  distinction  between 
the  cases. 

The  award  of  the  accident  commission  is 

annulled. 


We  ooncnr:  8]>08S,  J. ;  SHAW,  J. ;  LOB- 
IQAS,  X ;  BXN8HAW,  J.  t  MBLVIN,  J. 

LAWLOB,J.  I  dissent 
It  is  conceded  in  the  petition  In  this  case 
that: 

"It  was  not  shown  at  tbe  hearing  before  the 
said  ewoniiasion  that  the  train  whlco  stradt  de- 
ceased was  actually  thai  carrying  interstate 
freight,  pasi^gets,  ezpros,  mail,  or  baggage." 

Nor  is  It  shown  ^en  the  next  interstate 
train  going  In  either  direction  would  pass 
the  p(dnt  where  the  collision  occurred.  Up< 
on  the  conclusions  reached  in  my  dissent  In 
Southern  Padflc  Co.  r.  Industrial  Accident 
Commission  (8.  F.  No.  7818)  161  Pac.  11B9,  I 
think  tbo  award  of  the  commission  shonld 
be  affirmed. 


S0I3TH1BBN  PAa  00.  T.  INDUfflBIAIi  AO- 
OIDBNT  COMMISSION  OF  8TATB 
or  OAUFOBNIA  et  aL  (S.  F.  7962.) 

(Supreme  Court  of  GaUfomla.   Dee.  14.  1916.) 

OOHUBOB  <B»27— BAZLB0Anfl—**ENOAaKD  IS 

Interstate  Gomueece"— LiHxiuif— Jubib- 

DICTION, 

An  electric  Hnenuin  employed  by  a  railroad, 
killsd  while  maoving  an  overhead  tdepbone 
wire  which  had  fallen  on  a  trolley  wire  used 
by  tbe  railroad  for  tbe  furnishing  of  electric 
power  for  the  operation  of  its  cars  on  a  line  of 
electric  railway  constituting  a  part  of  Its  pas- 
senger lystem  both  interstate  and  intrastate, 
and  the  removal  of  which  was  necessary  before 
the  cars  could  be  operated,  was  engaged  in  re- 
moving an  obstruction  to  the  use  of  an  inatrn- 
mentality  in  actual  use  for  interstate  commerce, 
and  hence  was  "engaged  In  Interstate  com- 
merce," so  that  the  state  industrial  aoddent 
commiBsion  was  without  jurisdiction  to  make  an 
award. 

[Bd.  NotSir-For  other  cases,  see  Commerce 
Gent  Dig.  I  25 ;  Dee.  D^.  «b»27. 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  Interstate  Commerce.] 

In  Bank.  Proceedings  by  the  Southern 
Padfic  Company  to  review  an  award  by  the 
Industrial  Acddoit  Oommlulon  of  the  State 
at  Callfointe  and  others,  made  to  Jessie  Go- 
veil,  widow  of  Marcus  Tld»r  Oovell,  on  ao> 
count  of  hie  death  by  acddent  arising  out 
of  and  happening  In  the  course  of  bis  em- 
ployment Award  annulled. 

Henley  C.  Booth  and  A.  L.  Olark,  both  of 
San  Frandsco,  for  petitioner.  Ghrist<^her  M. 
Bradlf^t  of  San  Fiandscot  for  respondenta. 

ANGBU/XPTI,  O.  J.  This  Is  a  proceeding 
to  review  an  award  against  petitioner  made 
by  the  Industrial  acddent  commls^on  to 
Jessie  Oovell,  widow  of  Marcus  Victor  Go- 
veil,  on  account  of  tbe  death  of  the  latter  by 
reaaw  oi  acddent  artsing  out  of  and  hap- 
pening In  tbe  oonxia  at  bis  eaploymatt  by 
petitlcner. 

At  the  time  of  the  acddent  the  deceased 
was  employed  by  petitioner  as  an  dectric 
lineman,  and  was  engaged  in  the  removal  of 
an  overhead  telephone  wire  wbicb  had  tall- 
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«b  ftrom  Its  positloii  down  onto  the  trolley 
wire  used  by  petitioner  for  the  furnishing 
of  electric  power  fOr  the  operation  of  Its  cars 
on  a  line  of  electric  railway  constltntlng  a 
part  of  petitioiier'fl  passenger  system,  both 
Interstate  and  Intrastate,  and  in  constant 
use  as  snch.  The  facts  bearing  on  the  qaes- 
tlon  of  the  statns  of  this  line  as  an  Instra- 
mentall^  of  Interstate  commerce  are  sub- 
stantially the  same.  In  so  far  as  passenger 
traffic  Is  concerned,  as  those  in  the  case  of 
Southern  Pacific  Co.  t.  Industrial  Accident 
Commission  (S.  F.  No.  7845)  161  Pac  1142, 
decided  this  day.  It  was  necessary  that  this 
teIeph<Hie  wire  be  removed  In  order  that  cars 
might  be  (qterated,  aa  it  was  Impoaalble  to 
operate  cars  over  the  line  nntU  such  wire 
had  been  removed.  As  is  shown  by  the  opin- 
ion In  Southern  Padflc  Company  t.  Indns- 
trlal  Accident  CMumlaslQii  (S.  F.  No.  7818) 
161  Pac  1189,  decided  this  day,  deceaaed  be- 
iag  thus  engaged  directly  in  removing  an 
obstruction  to  the  ase  o£  an  instramentality 
in  actual  nae  for  purposes  interstate  com- 
merce wu  ei^caged  in  Interstate  eommeroe 
at  the  time  of  Oie  accident  On  the  autho- 
rity of  the  two  dedsloQS  we  have  cited  It 
moat  be  held  that  the  commission  was  with- 
out Jurladlctiott  to  make  the  award. 

The  award  of  the  industrial  aoddoit  ocnn- 
mljEHAw  Is  annulled. 

We  concur:  8HAW,  J.;  BfBLVIN,  J.; 
SLOSS,  X;  HSNSHAW.  J.;  LOBIGAN,  J. 

LAWLOB,  J.  Under  the  facts  shown,  the 
electrician  was  directly  employed  In  repair- 
ing an  instrumentality  of  interstate  com- 
merca  I  ooDcur  in  the  Jndgmoit  on  that 
ground. 


MATSON  T.  JOHN  BATTO  &  SONS. 
(S.  F.  6887.) 

(Sapreme  Court  of  Galifoniia.   Dec.  18,  iei6.) 

JUDOHKIIT  «S>460(0)  —  DBFAUU!  JTTDOICERT  — 
iNJUNOTRMr— OaOVNDS. 

That  the  complaint  in  an  action  to  enjoin 
the  enforcement  of  a  default  judgment  did  not 
allege  Chat  plaintiff  has,  or  ever  had,  an;  de- 
foise  on  the  merits  thereto,  or  that  the  jadg- 
ment  was  not  in  fact  Just,  was  a  complete  ob- 
stacle to  the  granting  of  snch  equitable  relief. 

[Ed.  Note.— For  other  cases,  see  JudgmenL 
CeStDig.  I  885;  Tf^Ths^m 

In  Bank.  Appeal  from  Superior  Court, 
Sonoma  County;  Emmet  fieawell,  Judg& 

Action  for  injunction  by  A.  P.  Matson 
against  John  Batto  &  Sons.  Judgment  for 
plalntifr,  and  defendant  appeals.  Beversed. 

0.  CowglU,  (tf  SooHMna,  tor  appelant 
Pbil  Ware,  of  Santa  Boaa,  for  respondent 

SLOSS,  J.  The  defendant  ooarporaOon  ob- 
tained a  default  jodgmrait  against  plaintiff 
In  a  justice's  court  The  plaintifl,  claiming 
that  the  default  and  Judgment  had  been  ren< 


dered  upon  an  insufficient  service  of  sum- 
mons, tHvught  this  acUon  to  oMalU  an  Injunc- 
tion reatratnlng  the  defendant  fttmi  enfbrdng 
said  Judgment  The  defiuidanfs  d^nrrer 
to  the  complaint  was  overruled,  and  Judg- 
ment was  entered,  granting  the  plaintiff  the 
relief  demanded.  The  defendant  appeals 
from  the  Judgment 

The  ctnnplalnt  falls  to  allege  that  the  plain- 
tiff has  or  ever  bad  any  defense  on  the  mer- 
its to  the  action  in  the  Justice's  court,  or 
that  the  Judgment  there  given  was  not  in  fact 
Just  Without  regard  to  other  points  made, 
this  alone  Is  a  complete  obstacle  to  the  grant- 
ing of  equitable  reliel  Gregory  v.  Ford,  14 
Cal.  188,  73  Am.  Dec.  639;  Gibbons  v.  Scott 
15  OaL  284;  Logan  v.  HiUegass,  16  Cal.  200; 
Peterson  v.  Welssb^,  66  OaL  42;  2  Pac. 
•mi  Hamlsh  v.  Bramer,  71  Gal.  166,  11  Pac. 
888;  Collins  v.  Scott,  100  CaL  446,  462,  S4 
Pac.  1086;  Bldred  v.  White,  102  Cal.  600, 
86  Pac  M4;  Parson  v.  Weis,  144  Cal.  410, 
417,  77  Pac.  1007 ;  Borbrldge  t.  Bauer,  14a 
Cal.  21,  7»  Pac.  626;  BeU  t.  Tbanpson,  147 
GaL  689,  82  Pac.  827. 

The  Judgment  Is  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  SHAW^ 
J.;  MELVIN,  J.;  HBNSHAW.  J.;  LOBI- 
GAN, J.;  IiAWLOB,  J. 


TBICB  V.  SOirrHEBN  PAC.  CO.   (Sac  2293.^ 
(Supreme  CouK  of  California.   Dec  18,  1916L 
Behearing  Denied  Jan.  15,  1917.) 

1.  Mabtes  and  Sebvakt  «=>111(1)— FEOnAZ,. 
Eh£PL0TBB8'  LlABIUTT  A01^— iKJUaT— NM- 
UGBNCE. 

Under  Employers'  Liability  Act  April  22, 
1908.  c  149,  85  Stat.  65  (U.  8.  Comp.  St  1913^ 
H  8657-8666),  making  employers  liable  to  their 
employte  for  death  from  any  detetA  or  insuffi- 
ciency doe  to  their  nwligence  as  to  cars,  etc. 
and  in  the  absence  of  some  rale  of  law  pre- 
scribing the  character  of  maintenance  ot  way 
cars,  no  negligence  could  be  predicated  upon 
the  use  of  such  a  car  which  was  du^  inspected,, 
which  was  in  continuous  service,  and  which  had 
always  stood  up  under  the  work  for  wfafdi  te 
was  dciigned  and  was  wrecked  by  eolUricm 
caused  by  the  decessed  brakeman  biiiiBelf. 

[Ed.  Note.— For  other  cnsea.  see  Master  and 
Servant,  Cent  Dig.  H  2167^ ;  Dec.  Dig.  «sk 
llKD.l 

2.  NxoLiasncE  4=>62(1)— ComazBimmT  Nte- 

UOENCB— PBOXIMATB  OACSS. 

If  an  injury  results  in  conseituaioe  of  an 
onlawfal  act  or  omission,  but  only  throu^  or 
by  means  of  some  intervening  cause,  from  which 
last  cause  the  injury  followed  as  a  direct  -and 
immediate  cowwauence,  the  law  will  refer  the 
damages  to  the  last  or  proKimato  cause,  and 
refuse  to  trace  it  to  tiiat  whidi  was  more  re- 
mote. 

[Ed.  Note.— For  other  cases,  see  Nerliffeneek 
Cent.  Dig.  SI  76,  76:  Dec  Dig.  ^=^20)^ 

Department  2.  Appeal  fl-om  8uperl<v 
Court,  Stanislaus  Cuunty;  Tj.  W.  Fulkerth, 
Judge. 

Action  by  A.  J.  Trice,  as  adxnlnlstrator  ot 
the  estate  of  Asa  Philip  HcFarllng,  deceased, 
against  the  Southern  Pacific  Company.  Judg- 
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meat  for  plaintiff,  new  trial  denied,  and  de* 
fBodant  appeals.  Judgment  and  order  r»- 
Tonod. 

Oeorg«  F.  Bn^  of  BtodAoa,  tor  appellant 
Hatton  &  Scott,  of  Modesto,  and  Cnsbing  tt 
ODshlngr,  of  sum  Frandsoo,  for  respondent 

HENSllAW,  J.  Action  under  federal  Em- 
ployers* Llabilltr  Act  Asa  Philip  McFarling 
was  an  experienced  brakeman  in  the  employ 
of  the  appellant.  He  met  bis  death  while  in 
that  employ  nnder  drcnmstances  hereinafter 
to  be  narrated,  and  his  administrator  brought 
this  action  to  recover  damages  from  the  de- 
fendant for  baring  throogb  its  negligence  oc- 
casioned his  death.  The  c(HnpIalnt  charged 
that  the  deceased  at  the  time  he  met  Ms 
death  was  a  brAkeman  on  a  freight  train, 
which  train  was  composed  of  a  steam  looo- 
motlre  and  abont  20  railroad  cars,  some  of 
which  were  flat  cars  and  others  of  which 
were  box  cars ;  that  when  this  train  arrived 
at  Thalhelm  It  became  necessary  to  switch 
some  of  the  cars  composing  the  freight  train 
from  the  main  track  to  a  side  or  spur  track, 
and  In  this  switching  deceased  was  called 
upon  to  aastet  and  did  aaslat ;  that  while 
the  deceased  was  In  the  performance  of  his 
duty  as  such  brakeman,  and  wUtle  the  rail- 
road cars  were  so  being  switched,  one  of 
the  box  cars  forming  a  part  of  the  fre^ht 
train  "collapsed  and  became  a  complete 
wreck,  and  a  portion  of  said  box  car  and 
the  contents  of  said  box  car  were  precipi- 
tated onto  one  of  the  flat  cars  which  formed 
a  part  of  the  train,  and  i^hlcb  flat  car  was 
Immediately  ahead  of  and  conpled  to  the 
box  car" ;  the  deceased  "was  on  said  flat 
car  performing  his  duties  as  such  brakeman 
at  the  time  the  said  box  car  collapsed ;  that 
portions  of  said  box  car  and  a  portion  at 
the  contents  of  said  box  car  were  precipitat- 
ed upon  and  fell  upon  said  Asa  FhUip  Mc- 
Farling," causing  the  Injuries  wblcb  result- 
ed In  bis  death.  Ute  graTamen  <A  the  <iiarge 
of  negligence  Is : 

"l%at  said  box  car  which  collapsed  and  be- 
came a  wreck  as  aicurcBaid  was  not  properly  or 
safeljr  constructed,  but  was  defectively  and  in- 
BufficieDtl7  constructed,  due  to  the  negugencfl  of 
said  defendant;  that  said  box  car  was  con- 
structed of  wood,  and  that  tbe  beams  which 
formed  the  framework  of  said  box  car  were 
wooden  beams,  and  that  tbe  beams  which  ex- 
tended from  tbe  front  end  of  said  box  car  to  tbe 
rear  end  of  said  box  car  were  wooden  beams, 
and  that  on  snid  22d  day  of  April,  1813.  said 
wooden  beams  which  formed  the  frameworit  of 
said  box  car  were  defective  and  insufficient,  due 
to  tbe  negligence  of  defendant,  and  were  not  of 
sufficient  strength  to  enable  said  box  car  to 
withstand  the  aforesaid  running  and  operation 
and  use  of  said  box  ear  by  said  defendant  on 
said  22d  day  of  April,  1913,  and  Oiat  said  box 
car  by  reason  at  the  manner  of  its  cfmatruction 
and  by  reason  of  tb«  material  used  in  Its  con- 
Btruction  was  a  weak  and  unsafe  and  unfit  car 
to  be  run  and  to  be  ojwrated  and  used  by  de- 
foidant  as  aforesaid,  and  that  on  the  22d  day 
of  April,  1913,  said  box  car  was  old  and  worn 
out,  and  was,  due  to  the  negligence  of  defendant, 
defective  and  Insoffldent,  and  that  by  reason  of 
its  said  weak  and  defeotlTe  euiatrnonm,  and  by 


reason  of  Its  said  a2&  and  by  reason  of  its  be- 
ing so  worn  out,  said  box  car,  on  said  22d  day  of 
April,  1913,  was,  due  to  the  negligence  of  de- 
fendant, wholly  defective  and  ineuffident  and 
wholly  unsafe  and  unfit  to  be  run  and  operated 
by  dwendant  as  aforesaid,  and  was  wholly  de- 
fective, inauffident,  unfit  and  unsafe  to  be  used 
for  tbe  purposes  for  which  the  same  was  being 
used  as  aforesaid  by  defendant  at  the  time  of 
its  said  collapse  and  of  Its  becoming  a  wreck 
as  aforesaid,  and  that  owing  to  its  unsafe,  un- 
fit worn-oat,  defective,  and  tnsuffldent  cona- 
tion, said  box  car  on  said  SSA  dsy  of  April, 
1918,  was  not  a  fit  or  proper  or  safe  car  to  be 
run  and  operated  as  aforesaid  and  to  be  used 
for  tbe  purposes  for  which  it  was  bdng  URed  by 
defendant  at  the  time  said  box  car  collapsed  and 
became  a  wreck  as  aforesaid ;  that  said  unsafe, 
unfit  wom-ont,  defective,  and  insufficient  con- 
dition of  said  box  car  on  said  22d  day  of  April, 
1918,  was  due  to  tbe  negligence  of  said  defend- 
ant." 

This  complaint  would  lead  to  tbe  belief 
that  tbe  box  car  in  question  was  so  old,  so 
rotten,  and  so  defective  that  It  collapsed  In 
the  ordinary  operation  of  switching.  Tbe 
uncontested  facts,  however,  disclose  tbe  toll- 
lowing:  Tbe  fright  train  of  tbe  crew  of 
which  McFarling  was  bead  brakeman  was 
composed  of  the  locomotive,  followed  by  six 
freight  cars.  This  train  bad  picked  up  seven 
maintenance  of  way  cars,  wbieb  were  to  be 
switched  onto  a  spar  track  near  Tbalhefan. 
Tbese  malnt^ance  of  way  cars  Vera  con- 
struction cara  with  the  usual  materials,  tools, 
and  equipment  to  do  track  work.  Tbe  seven 
cars  comprised.  In  order,  two  flat  cara  load- 
ed with  lumber,  one  box  car  which  carried 
tools,  appliances,  and  cement,  two  bunk  cars, 
a  dining  car,  and  a  water  tank  car.  Ap- 
proaching Thalhdm,  where  tbese  mainte- 
nance of  way  cars  were  to  be  sidetracked,  Mc- 
Farling rode  on  the  engine  with  the  fireman 
and  engineer  and  his  fellow  brakeman.  Bays, 
and  the  method  of  switching  the  mainte- 
nance of  way  cars  was  agreed  upon.  But 
little  discussion  was  required;  for  the  men 
were  experienced  In  railroad  work  and  the 
method  adopted  was  a  usual  <»ie.  It  was  as 
follows:  The  train  was  stopped  some  dis- 
tance before  it  reached  the  switch.  In  tbe 
picturesque  language  of  tbe  trainmen.  It 
was  then  "Med  out";  that  la  to  say,  the 
compressed  air  operating  the  air  brakes  was 
released.  Wblle  this  was  being  done  McFarl- 
ing, as  bead  brakeman,  was  charged  with 
the  duty  of  operating  the  switch,  and  in  the 
performance  of  that  duty  he  walked  to  this 
swltcb  and  tested  it  Finding  it  in  working 
order,  be  threw  the  switch  so  that  tbe  en- 
gine would  leave  tbe  main  line  track  and  run 
mto  It;  the  plan  being  thus  to  run  tbe  ea- 
gine  and  the  regular  freight  cars  onto  the 
switch.  When  they  were  safely  thereon  the 
switch  was  to  be  tbrown  back  and  tbe  main- 
tenance of  way  cars  following,  under  the 
Impetus  given  to  them,  were  to  pass  abead 
on  tbe  main  line  track.  Tbe  engine  would 
th&a  back  oido  the  main  line  track,  go  for- 
ward and  take  bold  of  the  maintenance  of 
way  cam,  back  wltb  tbem  down  tba  main 
line  track  untU  tbey  deared  tbe  swltcb. 


Digitized  by 


1148  191  PAOIFXO 

wbl<4i  agaltt  voOId  be  fbrown  so  Chat  the 
maintenance  of  way  cars  could  be  irasbed 
onto  the  Bpur  track,  after  which  tbe  regular 
freight  train  on  the  main*  line  trade  would 
pursue  its  way.  When  McB^rllng  found  the 
switch  in  wOTking  order  and  bad  set  it  so  as 
to  connect  with  the  spur  track,  he  "gave  a 
Hgb.  ballt"  or  a  dgnal  to  the  train  crew  that 
all  was  in  order  for  them  to  make  this  flying 
Bwibdi.  The  engineer  started  the  train.  It 
was  under  snffldent  momenttim  to  carry  the 
maintenance  ot  way  cars  on  the  main  line 
track  past  tbe  snitdL  He  gave  titie  train 
"ailack,"  or  checked  its  momentum  for  a  mo- 
ment, so  that  the  brakeman  stationed  be> 
tween  the  regular  freight  cars  and  the  main- 
tenonoe  of  my  cars  could  "get  the  i^"  or 
uncouple  the  latter  cars  frcan  the  fMrmer. 
This  waa  done.  The  engine,  wlth'tbe  regular 
freight  cars,  then  Aot  move  rapidly  ahead, 
made  tbe  switch,  and  passed  <mto  It  It 
was  the  daty  of  McFarling,  In  contool  of  the 
switch,  when  the  last  of  ttiese  cars  had  .thus 
BttOoessfuUy  passed  onto  the  switch,  to  throw 
tbe  switch  so  that  the  maintenance  of  way 
cars  should  contlnne  on  tbe  main  track. 
There  was  time  and  opportunity  to  perform 
this  ordinary  act  of  switching.  His  fellow 
brakeman,'  Bays,  who  had  uncoupled  the 
train,  and  who  bad  changed  his  positlim  from 
the  front  end  of  the  first  maintenance  of  way 
car  to  the  rear  end  of  that  car,  looked  at  Mc- 
Farllng  as  these  cars  were  approa(diing  the 
switch,  saw  that  McFarllng  bad  thrown  tbe 
switch  but  partly  over,  that  be  seemed  to 
hesitate  as  if  c<Mifu9ed,  and  threw  it  beck 
to  its  former  i>osltion.  Bays  bad  never  seen 
him  act  in  that  way  before.  Why  McFarl- 
lng did  not  completely  throw  the  swltdi  is 
not  known.  He  bad  Juat  tested  it,  and  it 
was  In  woiMng  order,  as  evidenced  by  tbe 
fact  that  tbe  engine  and  freight  cars  had 
Just  passed  over  It.  Whether  he  thought  he 
had  completely  thrown  tbe  switch  until  It 
was  too  late  for  him  to  correct  his  mistake 
will  never  be  known,  but  the  unquestioned 
fact  is  that  the  switch  was  not  thrown,  and 
tbe  maintenance  of  way  cars  proceeded  to 
follow  tbe  fright  train  onto  tbe  spur  track. 
Bays,  on  a  flat  car,  realizing  that  a  collision 
was  inevitable,  "dncbed  bis  brake  up,"  and 
jumi>ed.  Tbe  conductor,  upon  tbe  top  of.  one 
of  tbe  rearward  box  cars,  also  recognizing 
tbe  Inevltableneas  of  the  collision,  and  un- 
able to  Jump,  braced  himself  to  meet  it  as 
well  as  possible.  McFarllng,  who  was  In 
a  place  of  perfect  safety  at  his  post  of  duty 
at  tbe  switching  xtotat,  i^rang  onto  tbe  rear 
end  of  the  eectmd  flat  car.  Immediately  be- 
hind which  was  tbe  box  car  containing  tools, 
cemoit,  etc.  He  did  this  apparenUy  for  tbe 
purpose  <rt  setting  the  brake  on  the  flat  ear. 
He  was  aeen  at  the  brake.  '  The  oAllsiwi 
came.  The  drawhead  of  the  box  car  rose 
over  the  drawhead  of  the  flat  car,  and  Mo- 
Farllng  was  found  with  the  upper  part  of 
Ida  body  on  tbe  box  ear  and  crushed  from 
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the  waist  down  between  the  end  sills  of  tbe 
two  car*.  These  end  sills  were  checked  and 
spUntered.  bat  not  bnAen,  but  tbe  Mb  rtUs 
or  girders  of  the  box  car  gave  way  and  tbe 
car  "buckled."  A  part  of  Uia  roof,  the  for^ 
ward  no.  and  some  of  tbe  contents  of  tbe 
car  were  projected  onto  tbe  flat  car.  When 
the  cars  were  separated  McFarUng's  body 
fell  to  tbe  ground,  and  with  It  a  small  por- 
tion of  the  front  end  of  the  box  ear  and  some 
of  the  material  that  was  In  it  There  la 
some  gneral  testimony  In  the  record  taken 
from  the  evidence  given  by  <me  of  tbe  traln- 
men  at  ttie  coroner's  Inquest  to  tbe  eflEect  that 
when  tbe  box  car  buckled  it  fell  on  tbe  end 
of  the  flat  ear  where  McFarllng  was  standing 
"and  just  amaahed  him."  But  tba  detailed 
and  q>eciflc  eviduice  Is  Qutt  hie  body  waa 
cauj^t  betwe«i  the  ends  of  the  flat  car  and 
tbe  box  cai*— their  sills— -and  bis  mortal  In* 
Juries  came  trcnn  this  crushing  at  and  below 
tbe  waist  line.  Tbe  upper  part  of  his  body, 
which  would  have  been  tbe  first  to  sustain 
Injury  trotn  anything  falling  from  above,  was 
lying  against  the  end  of  the  flat  car  nnJUiJur^ 
ed.  Sudi  is  the  testimony  of  plalntUTs  wit- 
ness, the  county  physician  of  Stanislaus  coun- 
ty, who  made  the  oOSclal  eccamlnatlon  of  the 
body  of  the  deceased  and  testified  to  Its  cmi- 
ditlons  at  the  coroner'a  inquest  and  at  tbe 
trial. 

Concerning  the  car,  witnesses  for  the  plain- 
tiff testified  that  Oieyi  examined  tbe  side 
girders  of  tbe  car  where  they  bad  been  frac- 
tured by  the  budUlng  of  tbe  car,  and  found 
the  wood  to  be  rotten ;  that  is  to  say,  there 
were  streaks  of  rotten  or  "ponky"  wood. 
This  defect  did  not  show  from  tbe  outside. 
"I  say  from  tbe  general  appearance  outside 
it  didn't  appear  so  mucb  decayed,  untU  yoo 
pierced  a  hole  in,  and  there  was  places  I  put 
tbe  tool  in  an  Indi  and  an  inch  and  a  half 
and  it  would  bring  out  rotten  wood."  De- 
fendant showed  that  the  car  was  one  ot  the 
older  type  ot  its  freight  care,  whldi  for  lade 
of  size  and  capacity  for  profitable  use  in  the* 
business  bad  been  turned  over  to  the  use  of 
tbe  maintenance  of  way  d^rtment  A  com- 
plete record  of  Its  service  during  the  year 
previous  to  tbo  accident  was  given.  It  was 
shown  that  it  waa  In  regular  and  constant 
service,  and  bad  stood  up  under  this  regu- 
lar and  constant  service,  and  had  been  regu- 
larly inspected  by  defendant's  competent  car 
Inspector  but  a  short  time  before  tbe  acci- 
dent. There  was  conflicting  testimony  to 
that  oftered  by  plaintlif  to  tbe  effect  that  the 
girders  were  sound  and  In  good  condition. 
But,  aside  from  this,  there  was  the  positive 
and  uncontradicted  testimony  tbat  the  pres- 
sure exerted  by  this  collision  was  ot 
1,000,000  pounds,  and  that  the  longitudinal 
siUs  or  girders  of  the  car  made  of  Or^[oa 
pine,  as  they  were,  would  have  given  way, 
even  if  DwrfecUy  sound,  under  a  pressure  of 
approximately  200,000  pounds. 

L1,l]  This  actlMi,  as  has  been  said,  Is 
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bnras^t  Tinder  tbe  federal  Liability  Act. 
Tha^  act  provides  that  employers  Bhall  be 
liable  to  their  employes  In  damages  "for  In- 
Jury  or  death  reBultlng  •  •  •  by  reason 
of  any  defect  or  InsnflBcienc?,  due  to  its  nes- 
ligence,  in  Its  cars,"  etc  U.  8.  Comp.  St.  1918, 
S  8657.  The  evidence  has  been  saffldratly 
set  forth.  Wlierein  can  It  be  said  that  that 
evidence  &liows  that  McFarlIng  met  his  death 
by  reason  of  a  defect  doe  to  defendant's  neg- 
ligence In  Its  car?  The  car,  it  was  shown, 
bad  been  regularly  and  duly  Inspected.  The 
car,  it  was  proved,  was  snitahle  and  effldMit 
for  the  character  of  work  for  which  it  was 
employed.  The  injury,  it  Is  established,  did 
not  arise,  as  indicated  from  the  oUegatip^sr 
of  the  complaint,  by  a  coUapae  of  the  car 
wliile  it  was  being  switdied.  It  arose  as 
the  result  of  a  use  to  which  it  waa  never  In 
contemplatioB  that  the  car  should  be  put  It 
«nNK  as  tlie  result  of  a  Ti<Aeiit  collision,  for 
the  occasion  of  wliidi  collision  the  deceased, 
and  the  deceased  alon^  was  in  fault.  It 
was  the  deceased's  own  act  of  negligence 
wliich  brooght  about  his  death.  In  the  ab- 
sence -of  some  rule  of  law  prescribing  the 
diaracter  of  a  maintenance  of  way  cor,  no 
B^Uguice  can  be  predicated  npon  the  nee  of 
a  car  sudi  as  this,  which  was  duly  inspected, 
which  was  in  contSauous  service,  and  which 
bad  always  stood  up  under  the  work  for 
which  it  was  designed,  and  was  wrecked  by 
a  collision  brought  about  by  the  deceased 
himself.  TUs'  case  in  principle  is  precis^ 
that  of  Tiselich  v.  Southern  Pacific  Co.,  126 
Gal.  687,  6»  Pac  12d,  savins  that  in  the  lat- 
ter case  the  collision  was  occasioned  by  a 
fellow  employe  of  the  Injured  plaintiff,  while 
in  tbe  case  at  bar  It  was  occasioned  by  the 
injured  man  himself.  In  that  case,  by  the 
faulty  manipulation  of  a  swltc^  a  switch 
engine  was  thrown  into  collision.  Tbe  water 
tank  of  the  engine  became  unfastened  by  the 
collision  and  injured  the  plaintiff.  It  was 
there  bald  that  the  faulty  manipulation  of 
the  swltdi  was  the  proximate  cause  of  the 
injury,  nothwithitondlng  whatever  defect 
there  might  have  been  In  the  fasteuiugs  of 
the  water  tank.  There,  as  here,  it  was  shown 
that  the  engine  had  been  about  the  yard 
engaged  la  its  ordinary  duties,  and  fr«n  its 
ordinary  employment  no  Injury  had  ever 
resulted  from  the  alleged  Insecure  fastenings 
of  tlie  water  tank.  The  same  Is  equally  true 
of  the  car  wbldi  waa  here  wrecked.  The 
same  principle  was  announced  in  the  earlier 
case  of  Kevem  v.  Gold  A  Silver  Mining  Co., 
TO  Ool.  394, 11  Pac.  740.  where  Wood  on  Mas- 
ter and  Servant,  p.  S12,  is  quoted  to  tbe  ef- 
fect that  even  where  machinery  Is  defective 
so  tliat  other^^-lse  a  recovery  might  be  had 
for  an  injury  received,  yet,  if  the  promoting 
cause  la  the  negligence  of  a  fellow  servant, 
no  recovery  can  be  had.  The  same  rale  is 
laid  down  by  Judge  Cooley  in  the  following 
language: 


"It  Is  weU  settled  that.  If  Injun  has  resolted 
in  conseqaence  of  a  certain  unlawful  act  or 
omissiOQ,  but  only  through  or  hj  means  of  some 
int'erveDing  catiae,  from  which  last  cause  the 
injury  followed  as  a  direct  and  immediate  con- 
sequence, the  law  will  refer  the  damage  to  the 
last  or  proximate  cause,  and  refuse  to  trace  it 
to  that  which  was  more  remote."  Cooley,  Torts 
(2d  Ed.)  p.  73. 

And  that  this  rule  finds  universal  accept- 
ance will  be  sufficiently  erldaooed  Iv  the  fnr^ 
ther  citations  to  4  Labad^  Master  and  Serv- 
ant (2d  Ed.)  pp.47,  69:  Bose  V.  Oul^  O.  A  a 
F.  Ry.  Go.  (Tbx.)  17  8.  W.  788;  Qulnn  T. 
Oalvestm,  H.  &  8.  A.  By.  Oo.  <Tez.  Olv.  App^ 
84  S.  W.  895;  Norfolk  A  W|eatem  R.  B,  Co. 
V.  Brown.  91  Va.  688^  22  B.  El  496. 

It  Uins  becomes  unnecessary  to  oonsldw 
any  d!  tbe  added  pnqwBitiODS  advanced  by 
appellant  upon  its  appeal  Thus,  since  the 
ODq>Ioyer  was  not  negUgeot,  Uiere  Is  no  ques- 
tion here  of  contributory  negligence.  Tbe 
proximate  cause  was  the  sole  negligence  of 
McFarllng.  Bunally  unnecessary  la  It  to  coor 
alder  rulings  in  the  admission  and  rajectloa 
of  evidence  wbldi  are  complaiaed  ot 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  HBLYIN,  X;  LCMUOAK.  J. 


TUCKER  V.  PACiriO  ELECTRIC  BT.  00. 

(L.  A.  8803.) 
(Supreme  Court  ot  Oallfomla.  Dee.  16,  1016.) 

1.  Appelil  and  Ekbob  «=>101(K1)— Psxsuuf* 

HONS— COBBSCTHESa  OF  PlNDINQS. 
FindingB  must  be  upheld  on  appeal  If  there 
Is  substantial  evidence  to  support  tbem. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  8879-8981 ;  Dea  Dig. 
lOlod).]  . 

2.  OA.BBIEBS  ^318(4)— PASSKNaBBS—AcnOIf 
FOB  InJTJEIES— BvrDENCE. 

In  action  for  injuries  from  being  struck  by 
elsGtric  car,  evidence  that  car  came  into  the 
station  at  one  saile  an  hour  equipped  with  strong 
headlight  and  sounding  proper  signals,  and  that 
there  was  safflcieut  room  for  people  to  move 
about  alongside  tbe  track  witbont  being  struck, 
and  that  the  front  of  ths  car  passed  plaintiff 
before  she  was  struck,  and  her  Injury  was  prob- 
ably caused  by  other  persons  crowding  her 
agaiost  a  car  while  trying  to  board  it,  supported 
a  ending  for  defendant 

[Bd.  Note.-— For  other  cases,  see  Carriers, 
Omt.  Dig.  U  1S07,  1308;  Dec  Dig.  «s»SlS(4)J 

8.  Oabubbb  «s3840  —  Passsnosbs  —  lusi 
Cleab  CHanca. 

Where  a  person  was  injured  by  being  struck 
by  an  electric  car,  the  doctrine  of  last  clear 
chance  did  not  api^  where  the  motorman  did 
not  know  plaintiff  was  in  a  positlaa  of  danger. 

[Ed.  Note.— For  other  cases,  see  Carriws, 
Cent  Dig.  1  1354;  Dec.  Dig.  <&=9340.] 

Department  !•  Appeal  from  Superior 
Court.  Los  Angeles  Oounty;  A  P.  Unansst, 
Judge. 

Action  by  Mary  Tucker  against  the  Pacific 
Electric  Railway  Company.  From  a  Judg- 
ment for  defendant  and  an  order  denying  new 
trial,  plaintiff  appeals.  Affirmed. 
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Paul  H.  Nudi  and  U  D.  Barnett.  both  of 
Los  Angeles,  for  appellant  J.  W.  UcKinlejr, 
Frank  Karr,  B,  0.  Ooztner,  and  A.  W.  Ash- 
tmni,  Jr^  all  of  Los  Angeles,  for  tespondont 

SHAW,  J.  TbiM  iB  an  action  tor  personal 
Injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence  In  the  <K>eratioa  of  one 
of  Its  cars.  There  was  a  trial  b;  the  court, 
a  jury  having  been  expressly  waived.  Tba 
court  made  findings  Of  fact  and  conclusions 
of  law  In  foror  of  the  defradant  and  Uiere^ 
after  entered  judgment  that  plaintiff  take 
nothing  by  her  action.  The  plaintiff  ajn^eals 
from  the  judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trlaL 

The  court  foand,  in  sobstance,  that  tbe 
plalDtlft,  while  standing  at  the  defendant's 
statlm  at  Playa  Del  Hey  on  October  19, 
1012,  was  Btrack  by  one  of  defendant's  cars 
and  thereby  received  the  injuries  complained 
of,  that  the  injuries  were  incurred  by  reason 
of  negligence  on  the  part  of  the  plalntlfll 
and  were  not  due  to  any  negligence  of  the 
defendant  or  any  of  ita  servants. 

[1]  Tbe  aK>el)aQt  contends  that  there  is  not 
smdcieat  evidence  to  support  the  findings. 
In  view  of  the  well-established  rule  that 
findings  must  be  upheld  on  appeal  If  there 
la  substantial  evidence  to  ffupport  tbem, 
we  find  no  merit  in  this  contentltni. 

[2]  There  Is  substantial  evidence  to  the 
effect  that  the  defendant's  motorman,  upon 
rounding  the  curve  some  300  f^t  distant 
from  the  station  at  Playa  Del  Bey,  reduced^ 
the  speed  of  his  train  to  some  6  or  7  miles 
an  hour  halfway  In  to  the  station,  and  to  1 
mile  per  hour  running  ttirough  tbe  crowd 
just  before  the  car  came  to  a  stop,  that  he 
rang  the  bell  and  blew  tbe  whistle  all  the 
way  in,  that  the  car  waa  equipped  with  a 
strong  headlight  visible  from  the  station 
after  rounding  the  curve.  It  also  appears 
that  the  crowd  was  scattered  along  by  the 
side  of  the  track  a  distance  of  100  to  160 
feet,  many  persons  getting  on  the  train 
before  it  came  to  a  stop,  that  there  was  plen- 
ty of  room  for  the  pet^le  to  move  al>out  along- 
side the  track  and  near  the  station  vritbout 
being  struck  by  tbe  oncoming  car,  that  the 
track  appeared  clear  to  the  motorman,  every- 
body being  a  sufficient  distance  from  tbe 
track  to  allow  ciear  passage  of  the  front  end 
of  the  train,  and  that  the  plaintiff  was  in 
no  danger  prior  to  this  time,  that  the  de- 
fendant's motorman  exmvlaed  every  neces- 
sary precaution  in  aK>xoachlng  the  station, 
that  the  plaintUTs  Injuries  were  confined  to 
the  right  foot  Th«%  was  also  evidence  tend- 
ing to  prov«  that  the  front  end  of  the  first 
car  of  the  train  had  passed  her  before  she; 
was  struck  and  that  her  injury  waa  probably 
caused  by  other  [persons  crowding  her  against 
the  second  car  while  they  were  trying  to  get 
aboard  befbre  It  s^^>ped.  From  this  the 
court  was  authorized  to  And  that  the  injury 


was  not  the  Result  of  negDgenee  on  thg  part 
of  the  defendant  imt  waa  caused  either  by 
her  own  neglect  or  that  of  other  persons  not 
connected  with  the  managonent  of  the  train, 
nor  In  the  servioeof  the  defendant 

tl]  Then  is  no  anfflctent  basis  In  the  facta^ 
aa  found,  fiw  flie  aivHcaUon  of  the  doctrine 
of  the  "last  dear  chance.**  Tba  court  fbund 
that  tbs  defendants  motorman  did  not  know 
of  the  plaintiff  \)tSng  in  a  poslHon  of  danger. 
This  Anting,  supported  as  it  Is  fay  snbstantlal 
evidence,  removes  the  basis  upon  which  that 
doctrine  rests. 

The  judgment  Is  affirmed. 

.  Wft  ooneor:  8L06S,  J. ;  LAWLOB,  J, 


BOZEB  T.  KESiLX.   <L.  A.  SSSa) 
<Sopraw  Ooort  ot  California.   Dee.  16.  1918.) 

1.  HvTDKNCX  *=>419(11),  432  —  Pabol  Bvi- 

DINOR— OONSIDBEATIOH. 

Parties  are  not  estopped  by  rwdtals  in  an 
aireement  with  respect  to  its  oonsideratiMi  from 
Bhowlng  1^  extrinsic  evidence  Its  true  condd- 
eratira  or  want  ot  consideration. 

[Ed.  Note.— B>Dr  other  eases,  see  BMdoice, 
Cent.  Dig.  H  1022,  18«1-1M8;  Dea  Dig. 
41&(U),  4m 

2.  OomucTs  •3»74— GoHStoKaAnoif. 

Services  rendered  to  a  deceased  husband  la 
bis  lifetime  are  not  sofScient  consideration  to 
support  his  surviving  wife's  agreement  after  bis 
death  to  pay  for  such  services. 

[Ed.  Note,— For  other  cases,  see  Contract^ 
Cent.  Dig.  H  881-^;  DecTDlg.  «a»74.] 

a  Appsaz.    9  Ibuin  <esBfiaiOL)  —  Pnsuup- 

Where  a  finding  is  against  the  party  on  a 
certain  subject,  every  fa<^  against  him  oa  the 
subject  <tf  vrhidi  there  is  a  reasonable  laferenoe 
arising  from  As  evidence  is  to  be  taint  as 

proven.  ' 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  I  8762;  Dec.  Dig.  «=»93ia}J 
4.  CoNTSAora  «=saeo— ConauunuTZOir— EAri- 

DSNOB. 

In  en  action  uiwn  two  contracts,  the  first 
to  estabUsh  a  machine  plant,  costing  aot  ovtt 
$25,000,  to  be  purchased  by  tbe  plamtiff  from 
its  profits,  and  the  second,  in  adjustment  of  the 
first  to  pay  |2(^000  from  tbe  promisor's  estatSt 
evidence  held  to  show  no  CMwideration  Cor  ei- 
ther contract 

[Ed.  Noter-Fw  other  cassia  see  Oontraet^ 
Cent  Dig.  1  410;  Dec.  Dig.  «ai90J 

Department  1.  Appeal  from  Superior 
Court  Orange  Conn^;  Frank  B.  Willis, 
Judge. 

Action  by  T>.  F.  Boyer  against  D.  N.  EeUf, 
executor.  From  judgment  tag  defsndant; 
plaintiff  appeals.  Affirmed. 

Williams  &  Rutan,  of  Santa  Ana,  and  Wml 
M.  Brown,  of  Orange,  for  appellant  Scar- 
borough &  Forgy,  of  Banta  Ana,  tat  nspooA- 
oit 

SHAW.  J.  The  plaintiff  sned  to  recover 
taie  sum  of  922.400,  claimed  to  have  been  own- 
ing to  bim  from  tbe  decedent  Caroline  M; 
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Conn,  at  the  tfane  ot  her  death,  upon  two 
agreements  In  writing  between  them,  one  ex- 
ecated  on  September  10,  190T,  the  other  on 
October  1911.  The  answer  alleged  as  a 
defense  among  other  thlnga,  that  eatib  of 
■aid  agreonenta  was  executed  without  any 
eoBBlderatkni  and  was  obtained  by  undue  fa- 
floence.  The  court  found  that  there  was  no 
coDsideratioa  for  either  of  the  contracts  and 
gare  jtulgmeut  for  the  defendant  The  plain- 
tiff appeals.  He  clalmis  that  aald  flndlng  1« 
c^mtrary  to  the  evidence- 
By  the  writing  of  1907,  Mrs.  Conn  agreed 
to  fnmlsh  and  establUh  a  maddne  plant  for 
light  mannfactnxlng,  at  a  cost  not  to  exceed 
|9S,000,  to  be  located  near  Im  Angeles,  and 
to  anthwlse  Boyw,  as  her  agent,  to  boy  Qt» 
machinery  therefw,  ship  the  same  to  Los  An- 
geles, secure  a  suitable  locatlim  and  set  It  up 
ready  for  operation,  and  she  thereby  aK>olnt- 
ed  him  as  general  manager  of  the  i^at.  She 
was  to  have  all  the  net  profits  of  the  opera- 
tion of  the  factory  until  the  "entire  purchase 
price,"  with  6  per  c»at,  interest,  was  return- 
ed to  her,  whereupon  the  title  to  the  plant 
should  rest  in  Royer.  He  agreed  to  manage 
the  plant  and  pay  her  the  net  profits,  to  be 
aiviled  as  first  stated..  It  further  provided 
that,  if  she  died  before  the  net  profits  had 
fully  paid  for  the  plant,  Royer  should  have 
the  option  either  to  take  the  plant  as  his  own 
without  further  payment,  or  In  lieu  thereof, 
to  accept  from  the  estate  of  Mrs.  Coim,  the 
sum  of  $20,000.  It  further  declared  that  the 
agreement  was  made  to  carry  out  the  wishes 
of  the  deceased  husband  of  Mrs.  Coon,  said 
wishes  being  that  on  the  death  of  both  Mrs. 
Conn  and  ber  husband,  Royer  "should,  at  bis 
(^tion,  have  said  plant,  or  the  sum  of  $20,- 
000,  for  services  performed  by  said  second 
party  [Boyer]  for  said  Hist  paity  [Mrs.  Good] 
and  ber  husband." 

The  agreement  of  1911  recited  that  where- 
as. Mf8.,0oiui  and  Boyer  have  had  "numer- 
ous deaUsgs  with  ea<dk  otaier.  which  have 
never  been  properly  adjusted,  now  this  agres- 
ment  is  made  tor  the  purpose  oC  settling  all 
differences  now  existing  between  the  said 
parties.**  It  ttuai  declared  that  the  agree* 
MBt  sf  IMT  'is  BOW  In  foU  torn  and  effect." 
exoq^  as  in  tiie  later  ai^eeaoit  Qwetlled. 
It  then  j^OTlded  that  whereas,  Soyer  has  sot 
xec^ved  the  -machine  plant,  as  provided  In 
the  agreement  ctf  180T,  nov,  th»efore,  he  Is 
entiUed  to  925,000  but  of  the  estate  of  Mrs. 
Conn,  to  be  paid  as  a  debt  against  her,  and 
that  all  rams  then  owing  by  Boyer  to  her  on 
promlsscny  notes  shall  be  deducted  tnra  said 
$20,000.  At  hOT  death  he  was  o«lng  her 
$2,600  on  a  promissory  note,  which  sum  he 
deducted  In  the  statement  of  his  <datm  filed 
against  her  estate  leaving  the  balance  of 
$22,400. 

[1  ]  The  recitals  of  the  two  agreements  fur- 
nish presumptive  evidence  of  a  valuable  con- 
sideration. But  the  rule  la  that  the  parties 
are  not  estc^ped  by  redtala  la  an  agreement 


with  respect  to  Its  oonsldmLtton.  The  true 
consideration,  or  the  want  of  cocMdderatlon, 
may  always  bs  shown  extrinidc  erldenoe 
for  the  pozpose  of  ImpeaChlm;  a  ctntract. 
notwtttistandlng  that  it  states  facts  whlcih 
show  a  valuable  consideration.  Glwflee 
BBOwne^  100  OaL  220,  41  Fac  1028;  Natkmal 
Hardwood  Oo.  t.  Sherwood.  165  OsL  7.  180 
Pac.  881 ;  Stanton  v.  Weldy.  19  Oal.  App.  874, 
120  Fa«.  175.  The  question  mnst.  tbezefore. 
be  determined  by  an  fframinatlon  of  the  evi- 
dence. 

[2]. In  so  far  as  the  eouldeii^on  recited 
Ul  the  agreem^its  constBted  of  services  per* 
fwmed  by  Boyor  Cor  the  deceased  hnaband 
of  Mrs.  OoQo  is  hia  lifrtime,  It  was  not  snA- 
dsDt  to  snppoit  the  agreonent  She  was 
under  no  legal  or  moral  obligation  to  pay 
for  sdA  serviocB,  and  her  afraeniBnt  to  do 
so^  made  after  his  dsath.  Is  to  be  regarded  as 
purely  voluntary  and  without  binding  fores. 
BoasBberg  v.  Ford,  85  Gal.  612.  24  Paa  779: 
SoUivan  ▼.  BnUlvan,  80  Cal.  198,  88  Paa  862; 
Chaffee  v.  Browne^  supra. 

Under  the  first  agreement  Boyer  was  to  act 
as  Mrs.  Conn's  agent  to  buy  the  machinery 
referred  to  therein,  ship  It  to  Los  Angeles, 
secure  a  site,  and  set  iq>  the  msoblnery  ready 
for  operation.  He  was  to  be  thereafter  the 
general  manager  of  the  factory,  and  to  coa- 
tlnue  in  Uiat  capacity  until  ttie  net  proflta  re- 
paid the  cost  of  the  machinery.  This  was  the 
entire  consideration  to  be  rendered  by  Mm. 
The  agreement  of  1911  does  not  purport  to 
express  any  oonsld^ratiou,  except  the  settle- 
ment and  adjustment  of  previous  dealings 
and  of  all  existing  difficulties  between  them. 

[3]  The  finding  being  against  Boyer  on  this 
subject,  every  fact  against  him,  of  which 
there  Is  a  reasonable  Inference  arising  from 
the  evidence,  is  to  be  taken  as  proven.  Ap- 
plying this  rule,  the  finding  of  the  court  Is 
supported      the  evidence. 

[4]  Frederick  Conn,  the  husband  of  Mrs. 
Oonn,  died  Id  August,  1007,  only  a  few  weeks 
prior  to  the  making  of  the  first  agreement. 
B«r<»e  his  death  he  and  Boyer  and  several 
other  persons  were  stockholders  and  dlreo* 
tors  of  a  corporation,  known  as  the  Blectri« 
Razor  Company,  which  was  carrying  on  a 
razor  factory.  Royer  was  general  manager 
and  president  of  this  corporation.  It  con- 
tinued to  operate  the  factory,  under  the  man- 
agement of  Boyer,  for  several  years  after 
Frederick  Conn's  death.  The  plant  referred 
to  In  the  agreement  of  1907  was  never  erect- 
ed. estabHahed,  or  operated,  no  atte  therefor 
ir$a  ever  aecwed,  nor  was  Boyer  ever  ap- 
pointed manager  of  such  a  plant.  After  the 
execution  of  the  agreement  of  190T.  this  com- 
jiany  needed  more  machinery,  and  Mrs.  Cotm, 
It  aivears,  agreed  to  buy  it  and  allow  It  to 
be  used  by  said  company  under  a  lease.  Roy- 
er,  being  general  manager  at  that  time,  went 
to  Chicago  with  one  Brii^m  to  buy  this  ma- 
chinery. BrlsSiam  bought  the  madilnery.  It 
was  shipped  to  CaUfomla,  and  ADv.  Conn 
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paid  for  It  Tbe  corporation  paM  Royer  Us 
railroad  tare  on  the  trip.  The  agreement  of 
1007  did  not  authorise  him  to  buy  macMnety 
to  be  used  in  the  plant  of  the  ESectrlc  Basor 
Company.  Obrlously,  thla  was  not  the  ma- 
chinery referred  to  In  that  agrreement,  and 
lU^er,  In  gtrfng  Bast  to  buy  It,  was  not  act- 
ing as  her  agent  under  that  agreement.  The 
court  below  might  Justly  and  reasonably 
have  Inferred  that  be  was  acting  as  general 
manager  for  tbe  company.  It  Is  true,  be  tes- 
tified that  he  bought  It  for  Mrs.  Conn,  to  be 
leased  to  and  to  be  used  lo  the  factory.  As 
the  machinery  was  apparently  to  belong  to 
her  when  pordtased,  he  could  truly  say,  In 
that  sense,  that  It  was  bougbt  tot  her;  but 
it  would  not  follow  that  she  emplived  him 
to  buy  It  The  tact  that  he  was  the  mana- 
ger  of  the  Rasor  Company,  which  paid  his  ex- 
penses, raises  a  much  stronger  and  nuwe  rea- 
sonable tnteroice  Hut  he  was  acttng  for 
that  corporation  in  the  matter.  The  court 
below  doubtless  took  this  Tlew  of  the  trans- 
action. No  other  proof  of  any  seirlcea  by 
him  to  her  was  given.  The  services  contem- 
plated by  the  agreemmt  of  1907  were,  there- 
fore, wholly  wanting,  tbe  enterprise  there  de- 
scribed was  abandoDBd,  or  at  all  events  was 
never  begun,  and  no  obligation  from  Mrs. 
Conn  to  Beyer  arose  therefrom. 

Tbe  evidence  with  reference  to  the  second 
ngreaofvOt  traded  to  show  that  Oiere  were 
no  differences  to  settle  nor  dealings  to  adjust 
between  Boyer  and  Mrs.  Conn.  There  was 
no  evidence  that  there  had  been  any  dealings 
between  them  which  could  be  tbe  basis  of  a 
claim  by  him  upon  her,  except  the  first  agree- 
ment, wfaldb,  aa  we  have  said,  furnished  no 
foundation  tor  such  claim.  The  drcamstanc- 
es  tend  to  support  the  theory  that  tlie  second 
agreement  was  voluntary,  if,  indeed,  it  was 
not  an  attempt  to  obtain  an  unfair  advan- 
tage tA  a  feeble,  decref^t  and  Ignorant  old 
woman.  The  court  below,  however,  excul- 
pated Boyer  as  to  the  charge  of  undue  in- 
fluence, and  rested  the  decision  entirely  on 
the  fact  of  want  of  consideration.  We  see 
no  reason  for  interfning  with  its  decMoo. 
There  are  no  other  points  of  sofllcieot  mailt , 
to  require  mention. 

Tbe  judgmoit  la  afflnned. 

We  concur:  SLOSS.  J.;  LAWLOE,  J, 

BTSRLBY     CONLIN  fit  aL   (L.  A.  8818.) 

(Supreme  Conrt  of  California.   Dec.  10,  1019.) 

1.  Appxal  aho  Kbeob  «=9lOS6(5)~HABia:.isa 
Ebbok— Exclusion  or  Evidehcb— Cubx  bt 

In  a  suit  to  Mt  aside  a  frandoleDt  convey- 
ance, error,  if  any,  in  exctuding  erideooe  offered 
by  plaintiff  to  show  Btatetiients  made  by  defend- 
ant inconsistent  with  "hla  teotimoDy  that  at  the 
time  of  the  conveyance  be  bad  other  property 
sufficient  to  pay  his  debts,  is  harmless,  where 


the  court  found  that  he  did  not  have  snffideut 
property. 

[Ed.  Note.— For  other  cases,  toe  Appeal  and 
Error,  Cent  Dig.  {  4192;  Dec.  Dig.  *a>1066(5).] 

2.  FBADDULENT  CONVBTAITCES  ^=»Ze2  —  IX' 
TXHT— ADBQUATIB  CONSIDBBATfON. 

One  Beektng  to  set  salde  as  fraudulent  a 
ccoiTeyanoe  made  on  adequate  oonsidamtb^n 
must  show  that  both  t!he  grantor  and  grantee 

had  an  Intent  to  de&aud. 

[Ed.  Note.— For  other  caies,  see  Fraudulent 
Convgances,  Cent  Dig.  |S  817,  818;  I>e&  XMg. 

3.  BvxDENOB  ^2S0(5>  —  DxauaaTWira  — 
Fbaud. 

In  a  suit  to  set  aside  as  fraudulent,  a  con- 
veyance made  on  adequate  consideration,  dec- 
laratitma  of  the  grantor  as  to  his  ftaudnleat 
intent  are  admissiUs  afslBBt  htai,  but  not 
against  his  grantee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  848;  Dec  Dig.  «=:»230<S).] 

4.  AppKAL  ASD  EaxoB  4»1047(3)— Habmless 
Ebbob  —  9rBiKino  TEarnioirr  —  Pabtt  Not 

ENTITLED  TO  RECOVBB. 

Error  in  striking  snoh  dedarations  entirely 

from  the  record,  not  merdy  striking  them  as 
against  tbe  grantee,  is  harmless,  where  the 
court  found  on  sufficient  evidence  that  the  gran- 
tee had  no  fraudulent  lutrat  and  paid  an  ade- 
quate pricft  since  those  tacts  alone  are  suffi- 
cient to  defeat  recovery  regardlesj  of  tbe  gran- 
tor's intent 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4149;  Dee.  Dig.  «s»1047(3).] 

Department  1.  Appeal  from  Superior 
Court,  lios  Ang^ea  Oounty;  John  M.  York, 

Judge. 

Action  by  J.  B.  Byerley  against  Bertha  A. 
Conlin  and  another  to  set  aside  a  deed  as 
fraudulent  Judgment  for  plalntltCB,  and  de* 
fendant  appeals.  Affirmed. 

Davis,  Lants  A  Wood,  of  Los  Angeles,  for 
ap];)ellant.  Qua.  S,  Mc^elvy,  of  Los  Angdxa, 
for  reiq^dents. 

SHAW,  J.  Tbe  plaintiff  appeals  from  tbe 
Judgment  and  fr<xn  an  order  denying  his 
motitm  for  a  new  trial. 

The  object  of  the  plaintiff's  action  was  to 
set  aside  a  deed  executed  by  Clarence  B. 
Conlin  to  his  wife,  Bertha  A.  Conlin,  oonvey- 
ing  to  her  a  certain  parcel  of  land.  The  com- 
plaint allied  that  tlie  deed  was  executed 
wltinout  consideratlcHi  and  with  tatent  then- 
by  to  defraud  tbe  creditors  of  Cylarence  B. 
Ooulin,  and  particularly  the  plalntlfl,  who 
was  then  one  of  the  creditors.  Tbe  court  be- 
low found  that  the  deed  was  executed  tor  a 
valuable  and  adequate  condderation,  con- 
sisting of  tbe  separate  property  of  Bertha  A. 
Conlin,  and  that  it  was  not  made  with  the  in- 
tent to  defraud  the  plaintiff  or  any  other  per- 
son. There  was  snffideut  evidence  to  sup- 
port this  flndlDg.  This  is.  of  itself  suffi- 
cient to  uphold  the  Judgment.  The  plaintiff 
claims  that  there  were  certain  errors  of  law 
at  the  trial,  consisting  of  the  exclusion  of 
evidence  offered  by  the  plaintiff,' 

[1]  The  defendant  a  B.  ConUn,  as  a  wit- 
ness for  the  plaintiff,  testified  that  at  the 
time  of  the  transfer  complained  of  he  had 
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otber  vropw^  sofflduit  to  aUtiMtj  the  plaln- 
tllTfl  debt  The  appeUant  complaliis  of  the 
ezclnston  by  the  eoort  of  Impeachiog  teetl- 
moay  showing  prerloua  declarations  made  by 
him  Inconsistent  with  this  statement  As  the 
court  found  In  faror  of  the  plaintiff  that  he 
did  not  have  sufficient  property  at  that  time, 
the  error,  if  any,  la  ImmaterlaL 

[2-4]  As  It  sufficiently  appeared  that  Mrs. 
Conlln  paid  an  adequate  price  for  the  prop- 
erty, the  plalntliX  was  required  to*  show  an 
intent  to  defraud  creditors  on  the  iHUt  of 
both  defendants.  Tiaher  t.  Webster,  8  GaL 
112.  Declarations  of  C.  B.  Gonlln,  made 
while  he  held  the  title,  and  tending  to  show 
his  fraudulent  Intent  were  received  aa 
against  him  alone.  They  would  not  be  evi- 
dence of  the  intent  of  Mrs.  Oonlln,  unless 
she  had  notice  thereof  before  purchasing  the 
property.  I^ndecker  t.  Houghtallng,  7  Cal. 
392.  As  no  notice  was  brongjit  home  to  her, 
the  court  on  motion,  struck  out  the  erldence 
of  his  declarations.  Tbey  should  not  have 
been  stricken  out  entirely,  for  they  were 
competent  evidence  of  the  fraudulent  Intent 
of  C.  B.  Conlln.  It  is  not  clear  that  the  court 
intended  to  do  more  than  to  strike  them  out 
as  evldenoe  of  the  intent  of  Mrs.  Coclln. 
But,  however  that  may  be,  as  the  court 
found,  upon  sufficient  evidence,  that  she  did 
not  have  Buch  fraudnloit  Intmt  and  that  Ae 
paid  an  adequate  price,  and  as  these  facta 
alone  are  snffident  to  defeat  the  plaintiff,  the 
error  in  striking  oat  the  testimony  could 
not  have  properly  affected  the  judgment  in 
favor  of  the  defendants. 

There  are  no  other  points  that  are  of  snffi- 
dent merit  to  deserve  notice. 

The  judgment  and  order  are  affirmed. 

We  concur:   8L03S,  J.;  LAWLOB,  J. 


I^NABD  T.  HOME  BUIZJ>EB& 
(U  A.  3S47.) 

(Supreme  Court  of  Cslifornia.   Dec  1©,  1916J 

1.  CoNTBAOTS   <S=b305(2,  8)— BdoiDIno  Con- 

TSACD-BaKAOH— Wai  VEB. 

Breach  of  buiMin?  contract  by  defective 
construction  is  not  waived  by  occupation  of  the 
house  by  the  owner  nor  his  payment  of  the 
price  with  knowledge  of  the  defective  omstruc* 
tion;  his  right  of  reKlsaion  baing  an  ^active 
and  not  an  exdualve  remedy. 

[Ed.  Note.— For  other  casea,  see  Contracts, 
Cent  Dig.  U  1898,  1468,  Dec  Dig.  «S 

805(2,8)1 

2.  CovsnANTS  «=»104— Bbxach— BuciDiEs  or 

Bdteb. 

The  buyer  of  property,  with  a  warranty  or 
covenant  as  to  quality,  need  not  rescind  or  re- 
ject the  property  when  offered  in  a  defective 
condition,  but  may  stand  upon  the  contract,  re- 
ly on  the  covenant  accept  the  defective  prop' 
erty,  sue  upon  the  covenant  and  reoorer  the 
damages  caused  by  its  breach. 

[Rd.  Note.— For  other  Covenants, 
Gent  Dig.  S  170;  Dec  IMg.  «=»10i.] 


3,  COHiRAcrrs    ^3006(1)  —  Bim-nnro  Cox- 

TBACTB— BbUOH— WaXVKB. 

Where  one  who  had  contracted  with  a  build- 
ing company  to  boy  a  lot  upon  which  the  com- 
pany was  to  erect  a  house,  having  paid  a  sub- 
stantial sum  on  the  price,  took  poaaesBion  and 
paid  the  balance  due,  giving  written  notice  that 
he  did  not  rellnquien  claim  for  damages  from 
defective  construction  by  making  the  payment 
he  did  not  waive  his  right  to  such  damages,  the 
contract  making  time  of  the  essence,  and  hav- 
ing very  stringent  provisions  for  prompt  pay- 
ment and  forfeiture  after  breach,  and  it  being 
uncertain  whether  the  owner's  damages  would 
exceed  the  balance  due. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  1S9&-1400,  1467-1476;  Dec;  Dig. 

«==»30!i(«.l 

Dq;Artment  1.  Jkppeal  from  Superior 
Court,  Lob  Angeles  Oonntjr;  VnA  H.  Taft 
Judge. 

Action  by  F.  X.  Lecnud  against  the  H<nia 
Builders.  From  judgment  tor  defendant 
and  order  denying  new  trial,  plaintiff  ap- 
peals. Kemrsed. 

M.  O.  Graves  and  F.  X.  Leohard,  both  of 
Los  Angeles,  for  ai^llant  L.  B.  &  3.  H. 
Garrett  and  D.  A.  Jacobs,  both  of  Los  An- 
geles,  for  respondent 

SHAW,  J.  The  defendant  and  the  plain- 
tiff executed  an  agreement  In  writing  dated 
March  11,  1910,  whereby  the  defendant 
agreed  that  It  would,  before  June  16,  1910, 
erect  for  the  plaliUiff,  In  a  good  and  work- 
manlike manner,  a  dwelling  house  on  a  cer- 
tain lot  in  accordance  with  plans  and  sped- 
flcations  agreed  on  between  them,  and  would 
thereupon  sell  said  lot  and  house  to  plaintiff 
for  the  sum  of  $2,750;  $232.50  thereof  to  be 
paid  in  cash  and  the  balance  to  be  paid  In 
installments  of  (25  each  month  until  the 
whole,  with  8  per  cent  interest  was  paid, 
whereupon  the  pn^rty  was  to  be  conveyed 
to  plaintiff. 

The  house  was  bnllt  In  due  time,  the  pay- 
ments were  made  In  full,  and  the  lot  was  con- 
veyed  to  plaintiff.  This  action  is  to  recover 
of  defendant  the  sum  of  $2,000  as  damages 
alleged  to  have  been  caused  by  the  breach 
by  the  defendant  of  its  agreement  to  erect 
the  honse  In  a  good  and  workmanlike  man- 
ner. It  Is  alleged  that  certain  faulty  and 
Imperfect  work  was  done,  and  that  certain 
Imperfect  materials  were  used  In  the  con- 
struction <a  the  building,  whereby  t^  plalo- 
tlff  was  damaged  in  the  sum  named.  The 
answer  admits  the  execution  of  the  contract 
the  erection  of  the  building,  the  making  of 
the  payments,  and  the  conveyance  ot  the 
lot  to  idalntiff.  It  denies  the  alleged  breach- 
es of  the  covenant  to  erect  the  house  In  a 
good  and  workmanlike  manner,  and  alleges 
that  on  the  completion  of  the  house  tbe 
plaintiff  accepted  it  took  possession,  and 
moved  into  it,  with  full  knowledge  of  its 
condition  and  of  tbe  kind  of  work  and  ma- 
terials used  in  its  coostructlM),  and  after* 
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ward,  with  fall  knowledge,  paid  to  dtfend' 
ant  ttie  full  balance  of  the  price. 

Upon  the  trial  the  court  stated  that  It 
wonld  first  hear  evidence  for  the  plaintiff 
'^th  regard  to  the  final  payment  of  the  bal- 
ance due  under  the  agreement  In  evidence, 
and  as  to  the  character  of  the  same  being 
voluntary  or  Involuntary."  Bvldence  In  be- 
half of  the  plalntUF  was  then  given,  to  the 
effect  that  he  made  full  payment  of  the  price 
of  the  house  and  lot  on  February  19,  1912; 
that  at  that  time  he  had  full  knowledge  of 
all  the  facts  with  regard  to  the  building 
erected  on  the  lot  by  the  defendant;  that 
defendant  made  no  threats  and  exercised  no 
duress  to  obtain  said  payment;  that  he  was 
under  no  compulsion  except  by  the  terms  of 
the  agreement,  and  tliat  at  the  time  of  mak- 
ing said  payment,  which  amoonted  to  $2.- 
262.63,  plaintlfl  Informed  defendant  in  writ- 
ing that  paymttit  was  lnv(riuntary;  that  U 
was  made  under  protest,  and  that  plaintiff 
retained  a  claim  against  defendant  for  the 
''defective  construction,"  etc..  of  the  house, 
and  that  the  payment  was  not  made  "In  relin- 
quishment, abandonment,  release,  or  preju- 
dice of  or  to  said  claims."  The  agreement 
made  time  at  the  essence  of  the  ctmtract, 
and  provided  for  a  forfeltare  of  all  plain- 
tifPs  rights  upon  the  breach  by  him  of  any 
one  of  its  terms.  There  had  been  no  breach 
by  him,  so  far  as  appears.  Plaintiff  then 
stated  that  he  had  no  further  proof  as  to 
the  character  at  the  payment,  and  he  offered 
to  prove  the  other  allegations  of  his  cause 
of  action. 

The  court  refused  to  receive  further  evi- 
dence, and  thereupon  gave  Judgment  of  non- 
suit against  the  plaintiff.  The  appeal  is 
from  that  Judgment,  and  was  taken  within 
60  days  after  its  rendition.  There  is  also  an 
appeal  from  an  order  denying  plaintiff's  mo- 
tion for  a  new  trial. 

The  appeals  were  taken  to  the  district  cx>urt 
of  appeal  of  the  second  district  The  district 
courts  of  appeal  have  no  Jurisdiction  of  ap- 
peals in  cases  at  law  In  which  the  demand 
amounts  to  $2,000.  Const,  art  6,  }  4.  The 
district  court,  discovering  its  want  of  Juris- 
diction, transferred  the  case  to  the  Supreme 
Court,  as  provided  In  rule  32.  100  Col.  ivll, 
119  Pac.  XV. 

[1]  rnie  payment  was  not  "Involuntary"  In 
the  sense  in  which  that  word  Is  used  In  dis- 
cussions of  the  right  of  the  payor  to  recover 
back  the  money  paid.  Brumagim  v.  TUlIng- 
hast,  18  Oal.  272,  79  Am.  Dec.  176.  But  the 
question  whether  the  payment  was  voluntary 
or  Involuntary  Is  not  the  real  question  in  the 
case.  The  determinative  question  on  this 
branch  of  the  case  Is  whether  or  not  the 
conduct  of  the  plaintiff  In  malcing  the  pay- 
ment, under  the  circumstances  shown, 
amounted  to  a  waiver  by  him  of  the  alleged 
breaches  of  the  contract  by  the  defendant 
Where  a  contract  Is  made  with  the  owner  <tf 
land  to  erect  a  building  on  the  land,  and 


there  Is  a  breadi,  by  file  amtractor,  tt  hi* 
<Gvenant  to  bnild  It  In  a  good  and  work- 
manlike manner,  neither  the-  occupatloD  of 
the  house  by  tlw  owner,  after  Its  supposed 
completion,  nor  the  payment  of  the  price, 
though  accompanied  by  knowledge  by  the 
owner  of  the  defective  construction,  is  snfli- 
dent,  taken  ahme,  to  operate  as  a  waiver  of 
the  breach  of  te  covenant  "A  right  at  ac- 
tion for  damages  (s  not  necessarily  waived 
by  the  mere  fact  of  payment  with  knowledge 
of  the  defects  or  the  taking  poesessfon  <^  the 
subject-matter  of  the  c<Hitract,  but  these 
facta  may  be  considered  on  the  question  of 
a  waiver  of  this  diaracter."  3  Elliott  on 
Cwtracts,  |  2061;  Kats  v.  Bedford,  77  CaL 
322,  19  Pad  B23,  1  L,  B.  A.  826;  HaUeck  t. 
Bresnahen,  3  Wyo.  80,  2  Pac.  637 ;  Flannery 
V.  Bohrmayer,  40  Conn.  558,  33  Am.  Bep.  83 ; 
Hattln  T.  Chase,  88  Me.  240^  88  AtL  988; 
Moultm  T.  McOwen.  103  Mass.  597;  Stew- 
art T.  Falton.  81  Mo.  61;  Gannon  v.  Hunt, 
U6  Oa.  467,  42  S.  E.  734;  Underwood  T. 
Wolf.  131  lU.  426.  2S  M.  S.  698,  19  Am.  St 
Bep.  40;  Bedland^  etc  Aas'n  t.  Gorman, 
161  Mo.  208,  81  S.  W.  820,  64  L.  B.  A.  718; 
WUdey  T.  School  Dlst,  25  Mich.  427  ;  6  Cyc 
69  :  30  Am.  4  Eng.  Bncy.  of  Law,  1232. 

Tills  role  aiq;tlies  bere.  The  plaintiff  bad 
made  a  Undlng  agrecnmit  to  boy  the  hoase 
and  lot  and  had  paid  a  substantial  sum  on 
the  ivlce.  He  was  entitled  to  possession  of 
the  lot  on  completicm  of  the  house,  and  he 
took  possession  accordingly.  It  he  bad 
known  of  the  defects  at  that  time,  of  which, 
however,  there  was  no  evidence,  he  wonld 
have  had  the  ri^t  to  refuse  possession,  re- 
scind the  contract  and  recover  the  money 
paid  thereon.  But  this  was  not  his  only 
remedy,  and  he  was  not  ebUged  to  rescind, 
or  waive,  the  defects. 

f2]  One  who  boys  property  upon  a  war^ 
ranty  or  covenant  as  to  its  quality  need  not 
rescind  or  reject  the  proper^  when  offered 
in  a  defective  condition,  but  may  stand  upon 
the  contract  rely  on  the  covenant  accept  the 
defective  property,  sue  upon  the  covenant 
and  recover  tbe  damages  caused  by  Ita 
breach.  North  Alaska  Salmon  Co.  v.  Hobbs, 
Wall  &  Co.,  159  CaL  384,  113  Pac.  870,  120 
Pac.  27,  36  L.  B.  A.  (N.  S.)  SOL  That  case 
Invt^ved  a  sale  of  goods,  but  the  rule  is  the 
same  with  respect  to  the  purchase  of  real 
property  with  a  contract  by  the  seller  to 
build  a  house  thereon.  Tbe  buyer  may  sue 
on  the  covenant  at  once,  whether  the  In- 
stallments of  the  price  are  due  or  not  due. 
The  payments  on  the  price,  whether  In  part 
or  In  full,  voluntary  or  Involuntary,  will  not 
operate  as  a  waiver  of  his  demand  for  dam- 
ages, unless  the  drcnmstances  show  an  in- 
tent to  waive  the  same,  or  create  an  estop- 
pel against  the  subsequent  assertion  thereof. 

[S]  Here  the  payment  was  accompanied  by 
a  written  notice,  expressly  declaring  that  the 
plaintiff  dalmed  damages  for  the  defective 
construction,  and  did  not,  by  making  the  pay- 
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meat,  reUnqoleli,  abandon,  release,  or  preju- 
dice said  claim,  but  retained  the  same. 
There  was  therefore  do  intent  to  waive  such 
claim,  and  nothing  to  create  an  estoppel 
against  the  subaequent  assertion  of  it  by  an 
action  at  law.  Not  only  Is  this  trae,  but  the 
contract  furnished  good  ground  ft*  the  be- 
lief that  no  such  walrer  was  intended.  It 
made  time  of  the  essence,  and  had  very 
striugent  provisions  for  prompt  payment 
and  for  a  forfeiture  of  all  rights  of  plalntifC 
under  It  upon  a  breach  of  any  of  them.  He 
was  not  in  a  safe  position  to  refuse  pay- 
ment on  the  ground  that  his  unliquidated 
damages  would  be  sufficient  to  defeat  or  ex- 
tinguish his  fixed  liability  for  the  Install- 
meuts  of  the  contract.  Wlille  this  was  not 
legal  dui'ess  or  compulsion,  It  is  atrong  evi- 
dence  against  the  pr<^osition  that  the  pay- 
ment In  full  was  a  waiver.  The  raotlMi  for 
nonsuit  should  have  been  denied. 
The  Jndgmoit  and  order  are  twetaed. 

We  concur:   SLOSS.  J.;  LAWLOB,  J. 


GILL  T.  SOtJTHERN  PAC.  CO.  (S.  P.  6826.) 
{Supreme  Court  of  Califonua.  Dec.  16,  1816.) 

1.  Appeal  and  Erbob  4=s>909(1) — 'REcoBn  — 
pRBStncpnoiTs. 

On  appeal  from  denial  of  motios  to  vacate 
order  of  Bubatitutioc  of  attorneys,  the  record 
beinK  silent  as  to  whether  notice  of  auch  aub- 
fltitutioa  was  deposited  in  the  mailproperly  ad- 
dressed as  required  by  Code  Oit.  Proc.  } 
1013,  the  presumption  that  sncb  notice  was 
deposited  prevails. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3676;  Dec.  Dig.  «s9d09(l).] 

2.  AnOBRST  AlfD  GUBHT  i^TSClHSUBRFITU- 

TION  OF  AtTOBNETS. 
A  party  has  the  absolute  right  to  change 
his  attorney  and  have  the  one  he  prefers  sub- 
stituted as  the  attorney  of  record. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  CUent.  Cent.  Dig.  ||  110-US.  116-U&; 
De2.  Dig.  «=»75(1).] 

8.  Attobhbt  asd  Cvtwm  «B»7B(l)--flnBRiTno 

TION  OF  ATTOBNSTB. 

The  only  person  entitled  to  notice  of  mo- 
tion for  subatitiition  of  attorneys  is  the  attor- 
ney firat  employed,  who  may  set  aside  a  substi- 
tution obtained  withont  sufficient  notice  to  him. 

[Ed.  Mote.— -For  other  eases,  see  Attorney  and 
Client,  Cent.  Dig.  H  U0-U3,  U6-U9:  Dec. 
Dig.  «=>75(1).] 

4.  Attobitkt  AHn  Clibnt  «s;»70(1)— SuBBn- 

TUTION  OF  ATTOBNBTS— EfFKCT. 
Under  Code  Civ.  Proc.  |  285,  as  to  serv- 
ice upon  the  former  attorney  of  notice  of  mo- 
tion to  Bubstitnte  attorneys,  a  plaintiff,  having 
chosen  another  attorney  and  procured  an  or- 
der of  record  substituting  a  new  one,  and  hav- 
ing,  with  bis  new  attorney,  made  settlement  of 
a  claim  for  damages  with  a  defendant  having 
no  notice  of  any  defects  or  irregularity  in  such 
Bubstltntion,  cannot  thereafter  set  aside  the 
settlement  becaase  not  sanctioned  by  the  for- 
mer attorney,  upon  showing  that  the  order  of 
subBtitution  was  made  without  due  notice  to 
auch  former  attorney,  especinUy   where  the 
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plaintiff  himself  recognised  the  new  attorney 
and  advised  him  regarding  the  aettlement. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CHent,  Gent  Dig.  «  UO-113,  116-119;  Dec 
Dig.  «3»75<1)J 

8.  Appeal  and  Bbbob  i8=>901— Recobd— Pbe- 
sumption. 

A  presumption  of  regularly  attends  an  or- 
der of  the  superior  conrt  upon  appeal,  and  ap- 
pellant, to  procure  reversal,  mast  overcome 
such  presumption  by  affirmative  proof. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  1771.  3670;  Dec.  Dig.  ^ 
901.1 

6.  C0HPB0MI»  AND  SeTTJLEMEJNT  «=>8<3)— VA- 
LIDITY—FBATJD—SKTriN  a  Aside. 

Where  settlement  of  a  case  was  made  aft- 
er consultation  with  several  attorneys,  and  the 
agreed  money  was  paid  therefor  and  not  re- 
turned, the  settlement  would  not  be  set  aside 
for  fraud  where  there  was  no  proof  of  advan- 
tage having  been  taken  of  the  maker  of  the  re- 
lease. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  {S  19,  21-24;  Dec 
Dig.  ®=»8(3).] 

7.  COUFBOHISB  AHD  SBTTLBlCBnT  «S38(3)— VA- 
UDITT— FBAn]>— IlUDBQUACT  OF  CONBIDIB- 

ATION. 

Inadequacy  of  consideration  alone,  at  leftst 
unless  auch  as  to  shock  the  consdence.  does 
not  constitute  or  establish  fraud  in  settlement 
of  an  action. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  ||  19,  21-24;  Dec 
Dig.  «s»8(8).1 

a  APPEAL  AND  SteBOB  «=9 1170(1)— RbVBBSAI.. 

Under  Const  art.  6,  I  4Hi  prohibiting  re- 
versal unless  for  miscarriage  oi  justice,  a  judg- 
ment will  not  be  vacated  for  Irregularity  if  it 
appears  that  upon  the  merits  it  was  just  and 
right  but  the  party  applying  for  such  nUef 
must  show  he  would  be  mjorw  U  the  Judgment 
were  allowed  to  stand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  4082,  4066,  4464.  4640; 
Dec  Dig.  «=>1170(1).] 

In  Bank.  Appeal  from  ^perlor  Court, 
Contra  Costa  County ;  A.  J.  Buckles,  Judge. 

Action  by  John  Lewis  QUI  against  the 
Southern  Pad&c  Company.  From  order  de- 
nying plaintiff's  motion,  he  appeals.  Affirmed. 

Bandall  &  Bartlett,  of  Jmb  Angeles,  tot  ap* 
pellant.  M.  B.  Jpne^  of  Ban  ITrandaco,  tot 
respondent 

SHAW,  J.  In  the  year  1900  the  plaintiff 
began  an  action  against  the  defendant  to  re- 
cover damages  alleged  to  have  t>een  sustained 
by  plaintiff  because  of  the  negligence  of  the 
defendant.  An  amended  complaint  was  filed 
to  which  a  demurrer  was  interposed,  and  the 
cause  was  pending  awaiting  action  upon  the 
demurrer.  Paul  C.  Dormltzer  was  the  attor- 
ney for  the  plaintiff,  and  M.  K.  Jones  was 
the  attorney  for  the  defendant.  On  Septem- 
ber 1,  1911,  on  motion  of  the  plaintiff,  the 
superior  court  made  an  order  substituting 
L.  F.  Tormey  as  attorney  for  the  plaintiff  in- 
stead of  said  Dormitzer.  Notice  of  this  sub- 
stitution was  duly  served  upon  Jones.  There- 
after Tormey  and  the  plaintiff  effected  a 
settlement  of  the  case  with  an  agent  of  the 
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defendant  whereby  the  plaintiff  agreed  to 
accept  $500  In  full  settlement  thereof.  The 
money  was  paid  and  a  release  executed.  In 
pursuance  of  this  settlement,  on  January  18. 
1912,  by  an  order  directed  to  the  derk  and 
filed  In  the  action  the  plalntUC  dismiaaed 
the  action. 

In  March  following  the  plaintiff  filed  and 
served  a  so^»lled  "motion"  for  relief  as 
follows:  lirst,  to  vacate  the  order  of  snb- 
stltntion  of  the  attorneys  aforesaid  ;  second, 
to  vacate  and  set  aside  the  compromise  and 
settlement  above  mentioned ;  tlilrd,  to  vacate 
and  set  aside  the  said  dismissal  of  the  action; 
nod,  fourth,  for  Judgment  In  favor  of  the 
plalntUP  upon  the  pleadlnfi^  for  the  amount 
prayed  for  In  the  complaint  Afterwards  the 
matter  was  brought  on  for  hearing,  and  there- 
upon the  court  made  its  order  denying  re- 
apecUvely  the  aivUcation  to  set  aside  the  sub- 
stituHon,  the  application  to  set  aside  the 
settlement  and  comiwomiae,  the  application 
to  vacate  the  dismisaal,  and  Oie  motion  for 
judgment  on  the  {deadings.  Tbe  plaintiff 
has  appealed  from  the  «der  denying  the 
application  to  set  aside  the  dismissal,  and 
denying  thd  application  to  set  aside  the  set- 
tlement and  compromise.  Ibe  notice  of  ap* 
peal  doea  not  specUy  any  other  part  at  the 
order,  but  there  is  added  to  the  Bpeclflcatlona 
aforesaid  the  statem^it  tiiat  **88ld  plalotifl 
appeals  frwn  each  and  every  part  ct  said 
order  and  ruling  as  well  as  from  the  whole 
thereof." 

[1]  It  is  extremely  doubtful  If  this  notice 
cad  be  considered  as  a  snfllctent  noHce  of  ap- 
peal from  the  order  refusing  to  vacate  the 
snbstltution  proceedings.  The  plaintiff  him- 
self. In  his  proposed  bill  of  exceptions,  which 
'vas  settled  by  the  court,  redtes  that  he  has 
filed  his  notice  of  apt>eal  from  the  order  deny- 
ing the  motion  to  set  aside  the  dismissal' 
and  from  the  order  denying  the  motion  to  set 
aside  the  settlement.  Admitting,  however, 
that  It  may  be  considered  as  an  appeal  from 
the  first  ordet  mentioned,  the  record  does  not 
show  that  the  order  was  erroneous,  bo  far 
as  the  plaintiff  is  concerned.  The  bill  of 
exceptions  does  not  purport  to  contain  all  or 
any  of  the  evidence  Introduced  on  the  hearing 
of  the  motion  to  substitute  attorneys.  The 
order  of  substitution  recites  that  it  was 
made  on  motion  of  the  plaintiff  In  person  in 
open  court  This  is  not  disputed.  Neithei; 
the  defendant  nor  Its  attorney  were  present, 
nor  was  any  notice  given  to  them  of  the  hear- 
ing of  said  motion.  The  only  objection  made 
to  the  validity  of  the  order  is  that  It  doea  not 
appear  that  any  notice  of  the  time  and  place 
of  the  hearing  of  such  motitm  was  given  to 
Donnitxer.  Dormltaer  filed  an  at&davit  stat- 
ing that  he  leoeived  no  swb  notice.  The 
case  was  pending  in  Contra  Costa  county, 
where  plaintiff  resided,  and  Dormitser  re- 
sided and  had  his  office  in  Los  Angeles  coun- 
ty. Nearly  a  month  prior  to  the  making  of 
the  order  of  snbstltntton  the  plaintiff  mailed 


a  letter  to  him  stating  that  his  future  services 
were  dispensed  with.  He  does  not  deny  that 
he  received  this  letter.  There  la  notiiing  in 
the  record  to  show  that  upon  the  hearing  of 
the  motion  to  change  attorneys  the  court  did 
not  have  proof  that  due  notice  of  the  mo- 
tion had  been  glvm  to  Dormitser.  The  pre- 
sumption is  that  such  proof  was  duly  made. 
The  only  evidence  to  the  contrary  is  that  he 
did  not  receive  such  notice.  Upon  the  deposit 
of  such  notice  In  the  mail,  properly  addressed 
the  service  thereof  would  be  conqilete.  Code 
Civ,  Proc.  S  1013.  'The  record  is  slleDt  upon 
the  question  whether  or  not  such  notice  was 
deposited.  Tlie  ivesnmption  that  the  fact 
was  established  must  therefore  prevail. 

[2-1]  Furthermore,  tills  proceeding  for  sub- 
stltation  was  one  in  wtA&i  t3ie  defmdant 
had  no  direct  interest  TtoB  ^alntiff  bad  the 
absolute  right  to  Change  bis  attorn^  and 
to  have  Oie  one  he  preferred  substitiited  as 
the  attOTney  oi  record.  Gage  v.  Atwater,  186 
Cal.  172,  68  PtiC.  SSL  Tins  only  person  who  is 
entitled  to  notice  of  the  motion  for  snbstttn- 
tion  is  the  attorney  first  employed.  Where  a 
plaintiff  has  obtained  a  snbst^utlMi  withcmt 
sufllclent  notice  to  the  attorney,  such  at. 
tomey  may  object  to  the  substitation  and 
have  the  same  set  aside.  So  also  the  defend- 
ant. If  be  learns  of  such  d^ctive  notice  or 
want  of  notice,  may  perhapB  have  tlw  order 
avf^ded.  But  we  know  of  no  anthwlty  for 
the  proposition  that  the  idalntlff,  having  chos- 
en another  attorn^  and  having  procured 
an  order  substitDtlng  a  new  attorney  In  the 
place  of  the  old,  and  having  proceeded  there- 
upon with  his  new  attcwuey  to  make  a  settle- 
ment of  the  cause  with  the  defendant,  may 
thereafter  ask  to  have  the  settlement  set  aside 
on  the  gronnd  that  it  was  not  sanctioned  by 
the  former  attorney,  and  support  this  claim 
by  showing  that  the  order  of  substitution  was 
made  without  due  notice  to  such  former  at- 
torney. Id  the  absence  of  fraud,  reason  and 
good  sense  demand  tbe  rnle  that  the  plaintiff 
should  be  bound  by  such  a  contract  and  the 
defendant  protected  therein,  ^e  order  was 
made,  and  was  regularly  entered  of  record. 
The  defendant's  attorney  was  served  with 
notice  thereof  as  provided  In  section  2^  of 
the  Code  of  CItU  Procedure.  Nothing  ap- 
peared of  record  to  impeach  its  validity.  The 
defendant's  attorney  had  the  right  to  recog- 
nize the  new  attorney  and  proceed  to  deal 
with  .him,  at  least  so  long  as  be  had  no  in- 
formation to  Impugn  the  validity  of  the  order. 
The  want  of  any  recital  of  the  giving  of  notice 
to  the  former  attorney  did  not  affect  its 
validity  nor  put  blm  on  Inquiry.  It  was  not 
incumbent  on  him  to  examine  the  record 
and  maKe  inquiries  to  learn  of  the  lacA  of 
notice  not  apparent  upon  the  of  the 
order.  In  view  of  the  fact  that  the  plaintiff 
himself  recognised  the  new  attorney  and  ad- 
vised with  bim  regarding  tbe  settlement,  the 
defendant  and  its  attorney  had  a  right  to  pre- 
sume that  the  OEdv  was  regularly  made. 
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Moreover,  this  pjesqmptl^ii  att(^^:tiie  jorder 
of  the  superior  court  whea  presented  to  this 
court  for  review  upon  appeal,  and  It  la  Incum- 
bent upon  the  appellant, .  in  order  , to  procure 
a  reversal,  to  overcome  the  presumption  by 
affirmative  proof  in  the  record  to  the  effect 
that  no  sndti  notice  was  given.  As  we  have 
aeen,  the  record  fails  to  contain  such  proof. 
From  all  these  considerations  we  are  satis- 
fied that  the  ord^  appealed  from,  so  f^r  as  it 
rests  upon  the  vajldtty  of  the  change  of  at- 
torneys, must  be  considered  upon  the  theory 
that  the  change  vns  regularly  made.  This 
being  the  case,  there  was  no  ground  for  the 
claim  that  the  court  below  should  have  vacat- 
ed the  order  of  dlsmissaL 

[B-t]  Tbere  was  no  evidence  of  fraud  In 
making  the  settlement.    The  money  agreed 
upon  was  paid  by  the  d^endant  and  accepted 
tile  plaintiff.    He  has  nelth»  returned 
it  or  offwed  to  return  It    The  only  state- 
ment in  the  record  t«iding  to  establish  fraud 
Is  that  of  the  plaintiff  and  his  former  at- 
torney, Dormltzer,  that  the  consideration  paid 
was  small  and  Inadequate.  These  statem^ta 
are  mere  matters  of  (pinion,  not  binding  upon 
the  court  below,  and  they  are  directly  denied 
by  the  affidavit  on  behalf  of  the  defendant 
Bven  if  true,  it  Is  well  settled  that  inade- 
quacy of  consideration  alone,  at  least  unless 
such  as  to  shock  the  conscience,  does  not 
constitute  or  establish  fraud.    2  Pomeroy, 
Bq.  Jur.  S  926.  ITiere  is  no  proof  of  aay  ad- 
vantage whatever  having  been  taken  ct  the 
plaintiff.   In  the  course  of  the  negotlatloDa 
for  settlement  he  consulted  several  attorneys. 
The  defendant's  attorney  persistency  refused 
to  advise  him  in  the  matter.  After  consult- 
ing wlOi  sndi  attorneys  as  he  desired  be 
Tolnntarily  accejited  the  offer  made  by  the 
defendant's  agent   No  reason  appears  why 
It  shonld  not  have  been  conflrmed  by  the  court 
If  the  matter  had  come  before  it  otf  the-  mer- 
its. .  Under  these  drcnmstanees  it  would  be 
idle  to  vacate  the  proceedings  even  if  there 
were  irr^lariUes  snfflt^t  for  that  purpose. 
A  Judgment  will  not  be  vacated  for  irregu- 
larity in  procedure  If  It  aia>ear8  that  upon 
the  merits  It  was  Just  and  tight.  The  party 
applying  for  snch  reUef  must  show  that  he 
would  be  injured  If  the  Judgment  Is  allowed 
to  stand.   Preston  v.  Hill,  38  Cal.  686 ;  Col- 
lins V.  Scott,  100  Cal.  446,  34  Pac.  1085 ;  Par- 
sons V.  Wels,  144  Cal.  417,  77  Pac.  1007.  It 
is  a  proper  case  for  the  application  of  sec- 
tion 4%,  art.  6,  of  the  Constitution,  provid- 
ing that  no  Judgment  shall  be  reversed  unless 
upon  a  consideration  of  the  whole  record 
the  court  is  of  the  opinion  that  there  has 
been  a  miscarriage  of  Justice  In  the  court 
below. 

The  orders  appealed  from  are  affirmed. 

We  concur:  ANGELLOTTI,  O.  J.;  SLOSS. 
3.;  MELVIN.  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. ;  LAWLOB,  J. 


HAKIUS  et  aL  V.  JOHNSON.  (UJ^SSSQ.) 
(Supreme  Ooart  of  GaUfonda.  Dea  16, 1910.) 

1.  'umviczpax,  cobporatioivb  '©»705(2)  — 
Dbzvino  oit  Leit-Hams-Sidk  of  Stbut-' 
Negligknce. 

Driving  along  the  left-hand  side  of  a  street 
Is  not,  of  itself,  negligence;  but  becomes  so,  if 
at  aD,  only  because  of  the  surrounding  circum- 
stances, or  because  forbidden  by  law  or  ordi- 
nance, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1516;  Dec  Dig.  ^ 

2.  MUNtOIPAI.  COBFOBATIOira^706(4-{)KlT- 

mo  ON  Lett-Haitd  Sim  or  Snnvr— Nxgzj- 

OENCE — EVIDENCB. 
Driving  on  the  left-hand  side  of  the  street, 
in  violation  of  ordinance,  is  preBumptive  evi- 
dence of  negligence,  wbleb.  If  not  excused  by  the 
drcumstances  shown,  is  sufficient  proof  to  sup- 
port reccvery  by  one  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  SS  1516,  1816;  Dec. 
Dig.  ■S=»705(4).] 

3.  MumoiPAL  CoKPOBATions  <8=»70B(4>— Dsrv- 
XKo  OTS  I^tt-Hand  Sini  OF  Stbibt>-Pabs- 

I»0  Z'VllHICLE"— ObDIHANCE. 
Within  an  ordinance  which  after  providing 
that  vebicles  shall,  on  aU  occaBions,  travel  on 
the  right-hand  side  of  a  street,  provides  that 
one  in  overtaking  and  passing  another  vehicle 
shall  pass  to  the  left  of  such  vehicle,  and  the 
person  in  charge  of  the  vehicle  overtaken  shall 
give  way  to  the  right  a  street  car  is  not  a 
vehicle,  as  it  cannot  give  way  to  the  ride. 

[Ed.  Note.— For  other  eases,  see  Municipal 
CorporatioDs.  Cent  Dig.  It  1616,  1016;  D«e. 
Dig.  «=»706(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Vehicle.] 

4.  MUITIOIFAL  Cqsfobatxonb  «s»706(10)  — 
OOLUSION  OP  ACTTO  WITH  PEDBSTBIAN  — 

OoNTBiBUTOBT   Nbouobhob  —  Assuiaifa 
Compliance  with  Law. 
One  uaesing  in  front  of  a  standing  street 
car  had  a  right  to  asBume  that  no  aatomoUlc 
would  come  from  the  rear  of  the  car  on  the 
left-hand  side  of  it,  in  violation  of  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations  Cent  Dig.  {S  1515,  1517;  Dec 
Dig.  tS=>705(10).] 

B.  Municipal  Cobfobationb  4=s>706((9— Ool- 

LISIOW  OF  AtTTO  WITH  PEDEBTBIAN  —  OON- 
mBUTOBT  NEOLIOBNCD— BVIDBKCB. 
Evidence  held  sufficient  to  exonerate  from 
contributory  negligence  one  who  having  passed 
in  front  of  a  standing  street  car  was  struck  by 
an  automobile  coming  from  the  rear,  and  on 
the  left-hand  side  of  the  car. 

[Ed.  Note.— For  other  oasts,  sse  Municipal 
Corporations,  Cent,  Dig.  |  1618:  Dec  Dig. 
^706(5).] 

Department  1,  Appeal  from  Superior 
Court,  Los  Angeles  County;  S.  E.  Crow, 
Judge. 

Action  by  Jennie  Harris  and  another 
against  A.  P.  Johnson.  Prom  an  adverse 
Judgment  and  order,  defendant  appeals.  Af- 
firmed. 

Robert  a  Gorfcner  and  Charles  S.  Davis, 
both  of  Los  Angi^ea,  for  appellant  St^bea 
Monteleone  and  Pulwlder  &  Monteleone,  all 
of  Los  Angeles,  for  respondents. 

SHAW,  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries  sustained  by 
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plaintiff  Jennie  Harris  In  a  collision  wlttt  the 
def^dant'8  antemoblle.  case  waci  tMed 
by-  the  coort,  a  Jury  having  been  expressly 
waived.  The  court  made  findings  of  fact  and 
conclusions  of  law  In  favor  of  the  plaintiffs, 
and  thereupon  entered  Judgment  against  the 
defendant  for  fl,500.  The  defendant  appeals 
fr<nn  the  Judgment  and  from  an  order  deny- 
ing a  motion  for  new  trial. 

The  court  found  that  while  plaintiff  Jennie 
Harris  was  crossing  West  Seventh  street  in 
Los  Angeles,  after  alighting  from  a  street 
car,  the  "defendant's  automobile  was  care- 
lessly and  negligently  being  driven  on  the 
left  side  of  said  West  Seventh  street,  and 
while  so  traveling  on  the  left-band  side  of 
said  West  Seventh  street,  said  defendant 
struck  said  plaintiff  Jennie  Harris  with  his 
automobile,"  causing  the  injury  complained 
of.  It.  Is  contended  that  this  finding  is  un- 
supported by  the  evidence. 

[1]  It  must  be  noted  Uuit  there  is  no  find- 
ing tliat  the  d^endant  was  driving  faster 
than  was  oonslatent  with  reasonable  care  or 
that  he  was  guilty  of  any  n^llgenoe,  except 
that  of  driving  his  automobile  westerly  on 
the  left  side  of  the  street  Seventh  straet 
runs  easterly  and  westerly.  Driving  along 
the  left-band  side  of  a  street  Is  not,  of  itself, 
an  act  of  negligence.  It  becomes  so,  tf  at 
ail,  only  because  ol  the  surrounding  drcum- 
staneca  ta  because  It  has  -been  forblddra  by 
law,  or      an  ordbiance  of  the  d^. 

The  evidence  dwwa  wlttiout  conflict  that 
the  plaintiff  had  allgfhted  from  a  atre^  car 
going  westerly  on  Seventh  street  and  weis 
standing  on  the  northerly  curb  lirtendli^  to 
go  to  the  southerly  side  of  the  street  Before 
atten^iting  to  cross  she  waited  until  the  car 
from  which  she  alighted  had  passed  on. 
There  was  another  street  car  standing  still 
immediately  behind  that  car.  ^e  motorman 
of  tile  standing  car  motioned  to  her  to  cross 
In  ttoat  of  the  car,  which  she  proceeded  to 
da  The  defendant  was,  at  this  time,  com- 
ing westOTly  in  his  automobile  on  the  same 
street  and  behind  this  street  oar,  and  seeing 
the  standing  car  and  tiie  right-hand  side  of 
ttie  street  tAockaded  temporarily  by  several 
wagons,  passed  the  street  car  on  the  left  aide 
and  iu  doing  so  ran  Ids  automoMte  along  the 
left  half  of  the  street,  striking  the  .plaintiff 
and  knockii^  her  down  as  she  emerged  from 
in  fnmt  of  the  standing  street  car  and  was 
crossing  the  street 

At  the  time  of  the  acddent  there  was  !n 
fcffce  in  Los  Angeles  dty  ordinance  No.  21,- 
652.  N.  S.,  sections  2  to  0,  inclusive,  being  in- 
troduced In  evidence.  The  nlaterial  portions 
thereof  read  as  follows: 

"Sec.  2.  Every  pereoo  ridinir,  propelling  or 
in  charge  of  any  vehicle  in  or  upon  any  Btf  eet 
in  the  city  of  Los  Aa^eles  Hfaall  rider  .drive  or 
propel  such  vcLide  upon  euch  street?  in  a  care- 
ful manner  and  wHh  due  regard  for  the  safety 
and  convenieDce  of  the  pedestriani  and  idl  other 
vebiciss  upon  such  atreets." 

"Sec.  3.  fivery  peratm  rutisg,  driving  propel- 
ling or  in  charge  of  any  vehicle  upon  meeting 
any  otber  vehicle  at  any  place,  upon  .any 


street  within  tire  dty  of  Los  AUgeiei,  shall  tnm 
to  the  right  md  npontall  oceaaioBS  aball  travel 
upon  the  right-hand  side  of  said  street,  and,  as 
near  the  right-hand  curb  thereof  as  possible.** 

"Sec.  6.  Every  person  riding,  driving,  propel- 
ling or  In  diarge  of  any  vehicle  shall,  in  over- 
tafcing  and  passing  other  vehicles,  in  and  upon 
any  streets  within  the  city  of  Los  Angelea,  pass 
to  the  left  of  said  vehicle,  and  the  person  in 
charge  of  such  vehicle  bo  overtaken  and  passed 
shall  give  way  to  the  right" 

tr,  >}  Ttie  contention  of  tiie  appellant  la 
that  he  was  acting  entirely  within  his  rights 
in  urinf  the  northerly  or  rigftt-hand  portion 
of  the  southerly  half  ot  said  street;  the 
claim  being  that  sudi  portion  was  the  only 
part  of  the  street  open  for  travel  at  that 
time,  and  further  that  sedion  6  of  the  ordi- 
nance, above  quoted,  authorised  tlie  defoid- 
ant  to  pass  to  the  left  of  tiie  street  car,  as 
he  did.  Section  8  at  the  ordinanee,  al>ove 
qooted,  provides  tbftt  ally  person  driving  or 
in  charge  of  a  vehicle  on  any  street  in  Los 
Angeles  shall  upon  all  occaaiooB  travel  on  the 
right-hand  side  of  said  afreet  Tbe  use  of 
the  left  side  of  Seventh  street  was,  under  th6 
circumstances,  t  violatlott  of  that  section. 
It  Is  well  settled  in  this  state  that  the  viola- 
tion <a  an  ordinance  Is  a  breach  of  duty  to- 
ward the  person  Injured  by  such  Tl(riati(nL 
It  is  ^«sumptlve  evidence  of  negligence, 
which,  if  not  excused  by  the  circumstances 
shown,  is  sufficient  proof  of  negligence  to 
si^port  an  award  of  damages  to  the  injured 
person  In  an  action  based  on  such  charge  of 
negligence.  McKune  v.  Santa  Clara,  etc, 
Co.,  110  Gal  486,  42  Pac.  980;  Cragg  v.  Los 
Angelea  Trust  Co.,  154  CaL  667,  93  Pa&  1068, 
16  Ann.  Gas.  1061;  1  Shear.  &.  Redf.  on  NegU- 
gence,  $  13.  The  defendant  must  therefore 
be  deemed  to  have  been  negligent  unless  he  Is 
excused  by  sectlwi  6  of  the  ordinance  above 
quoted,  providing  ttiat  any  person  In  overtak- 
ing and  passing  other  vehldea  dull  pass  to 
the  left  of  said  v^ilde  and  the  veblde  being 
so  overtakoi  and  passed  shall  give  way  to  the 
right  .Obviously,  the  word  "vehldes,"  in 
this  sectton,  does  not  Indude  street  cars, 
since  th^  must  travel  upon  a  fbced  track  and 
cannot  j^ve  way  to  the  right  ^e  section 
applies  only  to  vehldes  that  are  able  to  turn 
to  the  right  or  left  aiid  It  does  not  authorize 
or  require  the  driver  of  an  automobUe  to  go 
upon  l^e  leflrliand  side  of  the  street  in  order 
to  pass  a  street  car.  In  that  operation  the 
driver  must  follow  section  8  and  pass  along 
the  right  hand  side.  Defendant's  negligence 
was  therefore  dearly  established. 

[4,  BJ  The  appellant  further  contends  that 
even  if  it  is  shown  that  he  was  negligent  the 
evidence  also  shows  that  plaintiff  was  equal- 
ly negligent  in  crossing  the  street  as  she  did. 
The  contention  is  without  merit  "The  gen- 
eral rule  is  that  every  person  has  a  right  to 
presume  that  every  other  person  wlir  perform 
his  duty  and  obey  the  law,  and  in  the  absence 
of  reasonable  ground  to  think  otherwise  it  Is 
not  negligence  to  aisaume  that  he  is  not  ex- 
posed to  danger  wMCh  comes  to  him  only 
from  TlolaticHL  of  law  or  duty  by.  sseb  other 
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persoa".  29  Qye.  616;  UedUn  t.  Spaxler,  28 
Cal.  ApP.  243,  137  Pac  lQ7a  Such  person 
must,  ot  course,  blmaelf  tuw  reasonable  care 
to  obserre  the  conduct  of  tbe  other  person  ao 
fAT  as  such  conduct  may  affect  his  own  safe- 
ty at  the  time.  Tbe  plaintiff  had  the  right  to 
assume  that  the  defendant's  automobile,  or 
any  other  vehicle  coming  westerly  on  Serenth 
street,  woidd  confine  Its  travel  to  the  right- 
hand  side  of  the  street  as  provided  In  tbe 
ordinance  aforesaid,  unless  and  until,  In  tbe 
reascnably  careful  use  of  her  faculties,  she 
bad  reasonable  cause  to  believe  otherwise. 
There  was  evidence  to  show  that  before  at- 
tempting to  cross  the  street  she  looked  la 
both  directions,  and  used  ordinary  care  to  as- 
certain whether  or  not  any  vehicle  was  ap- 
proaching, and  that  ahe  did  not  see  the  de- 
fendant's automobile  coming,  notwithstand- 
ing such  cautlott.  The  defendant  testified 
that  he  was  traveling  at  the  rate  of  15  to  18 
miles  an  hour  at  tbe  time  he  discovered  the 
plaintiff  crossing  tbe  street  16  or  20  feet  in 
frttit  of  him.  Aasuning  tbat  the  defendant 
was,  obedient  to  the  ordinance  aforesaid, 
traveling  on  tbe  rlfl^t-band  side  of  the  street 
before  be  attempted  to  overtake  and  pasa 
tbe  street  car,  and  bearing  In  mind  the  rato 
of  speed  at  which  he  was  traveling,  it  would 
have  been  possible  for  the  plaintiff,  when 
passing  from  In  front  of  the  standing  street 
car  to  the  south  side  of  the  street,  to  have 
looked  toward  tbe  east  without  seeing  any- 
thing of  tbe  defendant's  approaching  auto- 
mobile. The  evidence  was  Buffldent  to  ex- 
onerate her  from  tbe  dutTge  ttf  ocmtrlbotory 
negUgraiee. 

No  other  points  are  pnwDted  In  anpport 
of  the  appeal.  * 
The  Judgment  la  afflnned. 

We  concur:   SIX}8S.  J.;  LAWLOB,  J. 


AUEBBAOH  et  aL  r.  HBALT  et  al. 
HEAliT  et  aL     AUBRBACH  et  al. 
(L.  A.  8868.) 
(Supreme  Court  of  OaUfomia.  Dec.  16, 1916.) 

1,  REFOBHATTON  op  InSTBDHENTB  ^=ttSfS{l)  — 
PLB.VDIN  O—GOHPUINT. 

In  action  for  reformation  of  contracts  tbe 
complaint  riiould  allege  what  the  real  airee- 
ment  was,  what  tbe  agreement  aa  reduced  to 
writing  was,  and  where  the  writing  fails  to 
embody  the  real  agreement,  aod,  if  correction 
of  tbe  description  of  land  is  songht.  the  com- 
plaint must  describe  the  premises  so  as  to  ren- 
der certain  tbe  location  and  boundaries. 

[Ed.  Note.— For  other  cases,  aee  Reformation 
of  Instruments.  Cent  Dig.  H  141,  143,  146; 
Dec.  Dig.  «»36(1).] 

2.  Rkforvation  or  iNemuiOEiffTS  4F=936(3>— 
Pleading— CoMPUUHT. 

The  complaint  should  aver  facts  showing 
how  tbe  mistake  was  made,  whose  mistake  it 
was.  and  what  brought  it  about,  bo  that  the' mu- 
tuality may  appear;  and,  if  the  mistake  was  of 
one  party  whicn  tbe  other  at  the  time  knew  or 
suspected,  as  specified  in  Civ.  Code,  i  8398, 

ABsFer  Qthar  cssM 


stating  grounds  for  revision  of  contracts,  tiie 
facts  showing  such  mivtake  mast  be  alleged. 

[Bd.  Note.— For  other  cases,  see  Beformation 
of  Instruments,  Gent.  IHg.  |  144;  Dee.  Dig. 
«=>86(S).]  1  . 

3.  BePOBMAHON  or  iNSTaUMENTS  <^30(1)— 
PtEADING — COMFZ.AIITT. 

A  complaint  In  action  to  reform  deed,  not 
alleging  t^reement  to  sell  and  oonrey,  nor  the 
true  description  of  tbe  land,  nor  the  claimed  in- 
terest of  the  plaintiff,  was  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  IS  141,  143,  146; 
Dec.  Dig.  «E»86(1).] 

4.  RKfomuTiON  or  IifffmnfERTB  «B»a6— Tt- 
Tzx  or  FLAxmzrv. 

No  one  can  maintain  an  aedon  to  rafona  a 
deed  or  other  contract  unless  he  baa  some  title 
or  interest  to  be  snbserred  or  protected  by  each 
reformation. 

[Rd.  Note.— For  other  cases,  aee  Reformation 
of  Instrnments.  Cent  Dig.  H  91-100;  Dea  Dig. 
«s>26.1 

5.  Retoricatiov  or  IitBTBuincm'S  ^30(3)  — 

PlXAOmo— COHPLAIItT. 

A  complaint  to  reform  a  deed,  alleging  tbat 
the  words  "Id  block  7"  were  omitted,  is  defec- 
tive where  it  does  not  show  that  the  lot  la  not 
accurately  described  without  these  words,  as 
by  averment  that  there  is  more  than  one  block 
in  tbe  subdivision  described  so  tlut  the  number 
of  the  lot  alone  would  not  suffice  to  locate  tbe 
land. 

[EM.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Gent  IMg.  1  144;  Dec  J>ig. 
«ss>36(8).] 

6.  RKroKiCATiON  or  iNerainiBNTS  «es>86(8)  — 

PLE  ADI  KG — OOMPLAIHT. 
A  complaint  in  action  to  reform  a  deed  de- 
claring merely  that  "the  draftsman  omitted  to 
insert  in  said  description  the  block  in  which 
said  lot  of  land  was  located"  is  insufficient,  as 
not  showing  a  mistake  was  made,  since  both 
parties  may  have  fully  understood  and  intended 
tbe  omission. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Gent.  Dig.  i  144;  Dec.  Dig. 
«(»S6(8).] 

7.  RnroKUATiON  of  iNffrKTruBirrs  4»3e(l)  — 

PLKADIMO— ColCPLAIJtT. 
In  a  complaint  In  action  to  reform  a  deed, 
the  statement  that,  in  order  to  make  the  deed 
"conform  to  the  actual  intentioo  of  the  par- 
ties." it  mast  be  amended  as  stated,  is  a  mere 
conclusion  as  to  tbe  effect  of  tbe  deed,  and 
is  not  sufficient  as  a  statement  of  the  intentioo 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Reformation 
Of  Instruments,  Gent  Dig.  H  141.  143,  146; 
Dec.  Dig.  ^»»B(1).] 

&  REFOBiunoN  or  Iwffcnmastm  ^=>48  — 

PiNDIICOfl. 

In  action  to  reform  a  deed,  findings  omit- 
ting to  find  00  the  Issue  of  exeeatitm  of  the 
deed  sought  to  be  reformed  were  Insufficient 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Gait  Dig.  f  104;  Dec.  Dig. 
«s>46.] 

9.  Rkfobmatzon  of  IirsTRnHEnTS  9=»26— Pbr- 

BONB  EkTXIXBD  TO  REFOBHATION. 

A  husband  cannot  sue  to  reform  a  deed 
to  property  which  is  tbe  separate  property  of 
his  wife. 

[Ed.  Note. — For  other  cases,  aee  Reformation 
of  Instromeots,  Cent  Dig.  «==>91-100;  Dee. 
Dig.  <^26.1 

10.  TaiAL  «=»401(1>— FtNDINOS. 

A  finding  that  all  the  allegations  of  a  plead* 
ing  "are  not  true"  is  not  a  finding  that  all  of 
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tiLem  are  ontrae  or  that  any  particular  one  of 
them  is  untrue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Diis.  S  957;  Dea  Dig.  <S=»404(1).] 

Department  1.  Ai^>eal  from  Superior 
Court,  Loa  Angeles  Oounty ;  George  L.  Jones, 
Judge. 

Actions  by  Josepli  Auerbach  and  another 
against  Eva  G.  Healy  and  another,  and  By 
Charles  F.  Healy  and  another  against  Joseph 
Auerbach  and  another,  consolidated  by  order 
of  the  superior  court  for  purposes  of  trial, 
dedslon,  and  judgment  From  Judgment  for 
Joseph  Auerbach  and  another,  Charles  F. 
Healy  and  another  appeal.  Reversed. 

W.  E.  Law,  of  Los  Angeles  for  aniellants. 
H.  Randall,  of  Los  Angeles,  for  respondents. 

SHAW,  3.  Although  two  actions  are  here 
Involyed,  there  was  but  one  judgment  and 
but  one  appeal. 

On  Septemba  27,  1018,  Charles  V.  Healy 
and  Eva  G.  Healy,  his  wife,  filed  a  complaint 
against  Joseph  Auerba^  and  Louise  Auw- 
bach,  his  wife,  to  recover  possession  of  and 
quiet  title  to  a  pared  of  land,  of  whldi  said 
plaintiffs  were  allied  to  be  the  owners, 
described  as  "lot  13,  block  7,  of  Belle-Vem- 
on  Aoies,"  according  to  the  map  thereof  re- 
corded tn  the  office  of  the  county  recorder, 
situated  In  Lm  AngeHea  county.  This  action 
was  numbered  In  the  supeztor  court  B-C060. 
Auerbach  and  wife  filed  an  answer  on  Oc- 
tober 10.  1913,  denying  the  ownership  of 
flie  Healys,  and  all^;lng  that  said  defend- 
ants went  the  owners  in  fee  and  were  In  pos- 
session of  the  premises. 

On  December  112,  1913,  Auerbach  and  wife 
filed  a  complaint  against  Healy  and  wife 
praying  for  the  reformation  of  a  certain 
deed  therein  set  forth  In  full,  executed  by 
Eva  G.  Healy,  the  defendant,  to  Joseph  Auer- 
bach. This  action  was  numbered  in  the 
superior  court  B-7391.  Healy  and  wife  an- 
swered this  complaint,  denying  the  execution 
of  the  deed  sought  to  be  reformed,  and  deny- 
ing that  there  was  any  mistake  therein,  or 
that  it  does  not  properly  describe  the  prem- 
ises intended  to  be  conveyed,  and  alleging 
that  the  deed  was  executed  without  any  con- 
slderatton  and  that  It  was  obtained  by  means 
of  threats  to  Imprison  the  husband  of  the 
said  Eva  G.  Healy.  They  also  filed  a  crosa- 
c(»nplalnt  to  quiet  title  against  fhe  claims 
of  Auerbach  and  wife  to  the  lot  and  to  re- 
cover possession  thereof. 

For  the  purposes  of  trial,  dedslon,  and 
judgment  the  cases  were  amsoUdated  by 
order  of  the  supeHor  court,  nie  conrt  made 
its  decision  In  writing  intended  to  cover  both 
cases,  and  thereupon  goxo  judgment  dismiss- 
ing the  action  of  the  Healys,  and  ftirther, 
that  the  deed  set  forth  in  the  complaint  in 
Auerbach  v.  Healy  be  reformed  in  accord- 
ance with  the  complaint  In  said  action  so 
that  Oi»  description  of  fhe  lot  conveyed  there- 
by should  read  thus,  "Lot  13,  block  7,  of 
Belle-Vernon  Acres,  as  per  map  recoqled  in 


REPORTER  <0s1. 

Book  9,  page  196,  of  Maps,  in  the  office  of 
the  county  recorder  of  Los  Angeles  county, 
state  of  California,"  and  directing  the  de- 
fendant Eva  G.  Healy  to  make  and  deliver 
to  Joseph  Auerbach  a  grant  deed  In  accord- 
Ance  with  the  judgment,  and  tor  costs.  From 
this  judgment,  Healy  and  wife  appeal. 

[1,  f]  The  rules  of  pleading  in  actions  for 
the  reformation  of  contracts  are  well  estab- 
lished and  should  be  familiar.  The  com- 
plaint should  all^''*what  the  real  agree- 
ment was,  wbAt  the  agreement  as  reduced 
to  writing  was,  and  where  the  writing  fails 
to  embody  the  real  agreement"  S4  Cyc.  972. 
If  the  complaint  seeks  the  correcdon  of  a  de- 
Bcrlptiim  of  land'  pleading  must  de- 
scribe the  premises  so  as  to  render  certain 
the  location  and  boundaries."  34  Cyc.  973. 
It  Is  necessary  to  aver  facts  riiowlng  how  the 
mistake  was  made,  whose  mistake  It  was, 
and  what  brought  It  about,  so  that  the  mu- 
tuality may  appear.  84  Cyc.  974;  14  Ency. 
Ptead.  &  Prae  42 ;  Wright  v.  Shatter,  48 
Cal.  27S.  In  this  state  mutuality  Is  not 
always  necessary.  It  is  sufficient  If  there 
was  "a  mistake  of  one  party,  which  the  oth- 
et  at  the  time  knew  or  suspected."  Civ. 
Code,  I  8399.  Bat  the  facts  showing  a  mis* 
take  of  that  diaracter  in  sudi  a  case  must 
likewise  be  alleged. 

[t-S]  The  complaint  in  Anerhadi  v.  Healy 
and  the  finding  are  fiitally  defective  tn  many 
particulars.  In  the  absence  of  a  demurrer, 
great  liberality  has  been  indolged  In  order  to 
sustain  faulty  comiaatBtB  in  actions  to  re- 
form contracts.  Newton  v.  Hull,  90  Oal. 
495,  27  Pac.  420;  Se^lken  v.  Oor^,  9S 
OaL  06,  28  Pac.  849;  Peasl^  r.  MCFadden, 
68  Cal.  616, 10  Pac.  179;  Ward  Waterman, 
85  Gal.  488,  24  Pac.  1)30.  But  the  complaint 
In  Auerbach  v.  Healy  is  ladting  in  substance 
as  well  as  in  form,  and  cannot  be  upheld 
nnder  the  most  liberal  rule.  From  the  rec- 
ord as.,  a  whole  we  Infer  that  Eva  G.  Healy 
has  sold  and  agreed  to  convey  to  Joseph 
Auerbach  the  tract  of  land  above  descrUwd. 
These  facts,  however,  are  not  alleged  in  the 
complaint  It  Is  alibied  that  on  July  16, 191S, 
Eva  G.  Healy  executed  to  Jos^  Anerbadi 
the  grant  deed  copieO.  in  fhe  eompialnt,  but 
whether  In  pursuance  of  a  sale  or  other 
agreement  does  not  appear.  The  claim  of 
Auerbadi,  as  appearing  elsewhere.  Is  that 
the  true  descr^tion  of  the  lot  is  "lot  num- 
bered 18  In  Blodk  numbtted  7  of  Belle-V^n- 
<Hi  Acres."  But  this  is  not  alleged  In  the 
complaint  Nor  Is  it  alleged  that  Auerbadi 
or  his  wife,  or  both  of  them,  have  or  dalm 
any  right  ttUe,  or  interest,  legal  or  equita- 
ble. In  the  lot  in  quMtlon,  or  In  any  property 
whatever.  Tben  can  be  no  doubt  of  the 
pr<v)Osltlon  that  no  one  can  maintain  an  ac- 
tion to  refOTm  a  deed  or  other  contract  unless 
he  has  some  title  or  interest  to  be  subs^- 
ed  or  protected  by  sudi  reforraatttm.  None 
appears  in  this  conqplolnt  Again,  It  does  not 
appear  that  the  mistake  woilld  be  material 
U  It  wero^periy  allesed.  ISie  dalm  is  that 
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the  words  "In  block  V  were  omitted  from  tb% 
deacrlptlon.  Notblzig  Is  allied  to  show  that 
the  lot  Is  not  accurately  described  withoat 
these  WOTds.  There  Is  no  aTermont  that 
there  Js  more  than  one  Mocft  In  Bdle-Temon 
Acres,  or  that  there  ts  more  than  one  lot 
numbered  13  In  the  entire  tract  U,  as  a 
matter  of  fact,  BeUe-VemoD  Acres  contains 
but  one  lot  13,  the  deed  would  be  eflecttve 
as  It  is,  and  no  reformatton  would  be  neces- 
sary. The  statement  that  the  description 
"should  have  contained  the  words  'blodc  T 
after  the  w«d  'of  and  before  the  words 
'BeUe-Yemon  Acres' "  is  a  mere  opinion,  since 
the  complaint  nowhere  allies  the  fact  that 
the  words  "block  T'  are  a  part  of  the  true 
description. 

[1, 7]  Hie  making  of  the  mistake  Itself  Is 
not  properly  alleged.  It  declares  that  "the 
draftsman  unitted  to  Insert  In  said  descrip- 
tion the  block  In  whidi  said  lot  of  land  was 
located."  Nererthcless,  both  parties  may 
haTo  fully  understood  it,  and  may  have  in- 
tended It  to  be  as  it  Is.  The  identity  of  the 
draftsman  does  not  appear.  Tlie  statement 
"that  in  order  to  make  Bald  deed  properly 
pass  the  title  to  said  premises  and  properly 
destzlbe  the  same  and  to-  make  it  confttrm  to 
tiie  actual  intention  of  the  parties.  It  ts 
necessary  that  tba  description  shraild  be 
amended  so  as  to  read  as  follows :  Lot  18, 
block  7,  'B^le-Vernon  Acres,'  as  per  map,  re- 
corded In  Book  9,  page  196,  of  Maps,  in  the 
office  of  the  county  recorder  of  Los  Angeles 
County,  state  of  Galifomla**— Is  not  an  alle- 
gation stating  what  the  Intentton  of  the  par- 
ties was.  It  states  only  that,  In  order  to 
make  the  deed  "conform  to  the  actual  Inten- 
tion of  the  parties,'*  It  must  be  amended  as 
stated.  This  Is  a  mere  eondnrion  as  to  the 
eflFect  of  the  deed,  and  Is  nt^  a  statement  of 
the  intentim.  Under  the  liberal  rule  apply- 
ing in  the  absence  of  a  demurrer  for  uncer- 
tainty, this  migbt  be  held  to  be  suffident.  If 
there  wwe  no  other  defects  in  the  complaint 
But,  in  view  of  the  other  fknlts  we  have 
mentlfswdt  we  cannot  approve  of  the  pleading 
nor  hold  that  it  states  a  cause  of  action. 
■  tt'MI  The  llndiivs  do  not  cover  all  of  the 
^naterlal  Issues.  The  answer  In  Auerbadi  t. 
Healy  deided  the  raecnttcm  of  the  deed 
Bou^t  to  be  reformed.  This  was  a  material 
allegation.  If  it  was  never  executed  at  all, 
it  is  plain  l^t  no  action  could  be  HMt*ptaln- 
ed  for  its  reformation.  There  Is  no  flndlng 
on  that  issue.  The  findings,  state  that  the 
real  pnqterty  mentioned  In  plalntUTs  com- 
plalitt  "at  the  cinnmencement  of  this  action 
was  the  squrate  property  of  Eva  Hnly." 
If  this  flndlng  were  true.  It  Is  dear  that 
Joseph  Auerbach  could  have  no  interest 
therein  and  no  right  to  claim  a  reformatlou 
of  the  dead.  Further,  the  findings  say  "that 
all  of  tiie  allegations  in  defendants'  answer 
are  not  true,"  and  as  to  the  second  defease 
"Qiat  all  of  the  allegations  therein  contained 
are  not  true  at  the  time  of  the  commence- 


ment of  this  action."  The  allegations' of  the 
"second  d^ense,"  assnmbig  the  phrase  to 
mean  the  second  defoise  ot  the  Healys  to 
the  action  of  AuerbaCh  and  wife,  do  not  re- 
late to  the  time  of  the  CMnmeneement  of  tha 
actbm.  Moreover,  a  finding  that  all  of  the 
auctions  "are  not  true"  Is  not  a  flndlng 
that  all  of  than  are  untrue,  or  that  any  par- 
ticular one  of  them  is  untrue.  The  flndlng 
does  not  negative  the  ftict  that  some  of 
them  may  have  been  true.  The  respondent 
Joseph  Auerbach  should  be  allowed  to  amend 
his  pleadings.  It  seems  altogrther  probable 
that  he  may  be  able  truthfully  to  state  facts 
suflacient  to  constitute  a  cause  of  action.  As 
the  record  stands,  the  Judgment  is  not  sus- 
tained by  the  pleadings  or  by  the  flndlnes. 
The  judgment  is  reversed. 

We  cencux:   SLOSS,  J.;  liAWLOR,  J. 


HUGHES  M;F0.  &  LUMBER  CO.  v.  HATHA- 
WAY et  al.   (U  A.  3810.) 

(Supreme  Oourt  of  Oalifoniia.   Dec  16,  1B16. 
Behearfaig  Denied  Jan.  16,  1917.) 

1.  Mechanics'  Liens  «=»132(4)  —  Notice  <a 
LucN— Notice  of  Completion  of  Con- 
tea  ct— Computation  OF  Time. 

Code  Civ.  Proc.  i  1187,  provides  that  every 
person  savo  the  original  contractor  who  claims 
a  lien  shall  within  30  days  after  cessation  of  la- 
bor, or  80  days  after  completion  of  the  original 
coDtract,  file  for  record  a  claim  of  lien,  and 
that  filing  of  notice  of  completion  sliaU  be  equiv- 
alent to  a  completion,  and  that  the  owner  may 
within  10  days  of  the  completion  of  any  con- 
tract or  withm  40  days  after  cessation  from  la- 
bor thereon  file  notice  of  completion.  Held,  that 
a  daim  of  a  materialman  if  filed  within  SO  days 
after  filing  of  notice  of  completion  ia  within 
the  time,  whether  filed  wlthhi  80  days  of  actual 
completion  or  not. 

[Ed.  Note.— For  other  esses,  see  Mechanics' 
Liens.  Gent  DU.  |  196;  Dee.  Dig.  ^182(4).] 

2.  Mbcbanicb'  Liens  «=»132(4)  —  Notice  of 
Lien— Notice  of  Completion  of  Contract 
— Compdtation  of  Time. 

12  no  notice  of  completion  is  filed,  the  claim- 
ant need  only  see  that  hia  claim  is  filed  within 
90  days  after  completion,  and  if  the  owner  fails 
to  file  a  notice  of  completion  within  10  days  aft- 
er actual  completion  or  40  days  after  cessation 
of  lalwr,  the  claimant  may  rely  on  the  estoppel 
to  prevent  the  owner  from  diis>utuig  the  timely 
filing  of  the  action. 

[Ed.  Note.— other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  {  109;  Dec.  Dig.  «=>132{4).] 

8.  Mboeanxcs'  laxaa  ^132(7)— Notice  of 
Lien— Notice  of  OovPLanoii  of  GoNnAOr 
— Computation  of  Tike— "COMFtcnoH  of 

Bnn-oiNQ." 
The  words  "completion  of  building,"  as  used 
in  snch  section  in  fixing  the  90-day  period,  mean 
either  actual  completion  or  cessation  of  labor 
for  80  days  on  the  bailding  or  occupation  or  ac- 
ceptance, but  not  notioe  of  completion. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  198,  109;  Dec.  Dig.  «=» 
182(^. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Completion.] 
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Bepixhaent  1.  Appeal  from  Snpertor 
Court,  Los  Angetet  Ooonty;  Chaa.  Wellborn, 
Judge. 

Action  by  the  Hughes  Manufacturing  ft 
Lmnber  Oompanr  against  LUllan  Hathaway. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Berersed. 

Arthnr  Wright,  of  Los  Angeles,  for  appel- 
lant. Frank  D.  McClnre,  of  Lob  Angeles,  for 

respondents. 

SHAW,  J.  The  court  below  sustained  a  de- 
murrer to  the  complaint,  and  thereupon  gave 
judgment  for  the  defendant.  The  plaintiff 
appeals. 

The  plaintiff  sued  to  foreclose  a  lien  for 
the  price  of  certain  materials  furnished  by 
It  to  a  building  contractor  to  be  used  in  the 
construction  of  four  buildings  upon  a  lot 
owned  by  the  defendants,  which  said  con- 
tractor had  agreed  to  erect  thereon  for  said 
owners.  The  building  contract  was  not  re- 
corded In  the  office  of  the  county  recorder. 
It  appears  to  have  been  a  single  contract  for 
the  erection  of  the  four  buildings. 

The  buildings  were  cpmpleted  on  August 
7,  1913.  On  August  16.  1913,  the  defendants, 
as  owners,  filed  ,ln  the  office  of  the  county 
recorder  a  notice  of  completion  of  said  build- 
ings, in  accordance  with  section  1187  of  the 
Ck>de  of  Civil  Procedure.  Thirty  days  there- 
after, that  is,  on  September  15,  1913,  the 
plaintiff  filed  for  record  In  said  recorder's 
office  a  claim  of  Uen  on  said  lot  tor  the 
amount  due  It  from  aald  contractor  for  said 
materials. 

[1]  The  court  below  sustained  the  demur- 
rer on  the  ground  that  the  ^day  period  of 
time  after  completion,  allowed  for  filing 
claims  of  Hen  a  materialman,  begins  to 
ran  upon  the  date  of  the  completion  of  the 
contract  under  which  the  materials  were  fur- 
nished, and  not  uekjd  the  date  of  the  filing 
of  the  notice  of  completion  thereof,  and 
hence,  that  where  the  actual  completion  was 
on  August  7th,  a  claim  of  lien  filed  on  Sep- 
tember 15th  is  too  late,  although  It  was  filed 
within  80  days  from  the  filing  of  the  notice 
of  completion.  The  soundness  of  this  theory 
Is  the  sole  question  presented  tor  decision. 
No  other  objection  Is  made  to  the  complaint 
We  are  of  the  opinion  that  the  court  below 
was  In  error. 

The  portions  of  section  1187  material  to 
the  question  are  as  follows: 

"FJvery  person  saTe  the  original  contractor 
claiming  the  benefit  of  this  chapter,  within  thir- 
ty days  after  he  has  ceased  to  labpr  or  has  ceas- 
ed to  furnish  materials,  or  both;  or  at  his  op- 
tion, within  thirty  days  after  the  completion  of 
the  original  contract,  if  any,  under  which  he 
was  employed,  must  file  for  recerd  with  the 
county  recorder  of  the  county,  •  *  •  a  claim 
of  lien,  •  •  *  Any  trivial  imperfection  in 
the  said  work,  or  in  the  completion  of  any  con- 
tract by  any  lien  claimant,  or  in  the  oocstruc- 
tion  of  any  building,  •  •  •  ahall  not  be 
deemed  sach  a  lack  of  completion  as  to  prevent 
the  filing  of  any  lien ;  and,  in  oil  oanea,  any  of 
the  following  shall  be.  deemed  eouivalcnt  to  a 
completion  for  all  the  purposes  of  thifl  chapter: 


BBPOBTEB  <€U 

The  occupation  or  naa  of  a  btdldbiK,  improve* 

inent,  or  structure,  by  the  owner,  or  his  repre- 
sentative; or  the  acceptance  by  aald  owner  or 
said  agents  of  nid  buUdlng,  UDprovenient,  or 
structure,  or  cessation  from  labor  for  thirty 

days  upon  any  c(»itrsct  or  upon  any  bailding, 
improvement  or  structure  or  the  alteration,  ad- 
dition to,  or  repair  thereof;  the  filing  of  the  no- 
tice hereinafter  provided  for.  The  owner  may 
within  ten  days  after  completion  of  any  con- 
tract, or  witbin  forty  days  after  cessation  from 
labor  thereon,  file  for  record  in  the  office  of  the 
county  recorder  of  the  county  where  the  prop- 
erty is  situated,  a  notice  setting  forth  the  date 
when  the  same  was  completed,  or  on  which  ces- 
sation from  labor  occurred"  (with  other  particu* 
lars),  "In  ease  such  notice  be  not  so  filed  thai 
the  said  owner  and  all  xwrsona  deraigning  title 
from  or  claiming  any  interest  through  him  shall 
be  estopped  in  any  proceedings  for  the  fore- 
closure of  any  lien  provided  for  in  this  chapter 
from  maintaining  any  defense  therein  *  ■  * 
OQ  the  ground  that  said  lien  was  not  filed  witbin 
the  time  provided  In  this  chapter:  Provided,  that 
all  claims  of  lien  must  be  filed  within  ninety 
days  after  the  comidetion  of  any  building,"  etc. 

The  filing  of  a  notice  of  oomplettoa  Is 
therein  declared  to  be  "eqaivalent  to  a  com- 
pletion for  all  tbe  purposes  of  tUs  chapter." 
In  cixmection  with  the  language  preradlng 
this  declaration  It  most  be  nnderatood  to 
mean  that  the  filing  of  snch  notice  of  com- 
pletion ia  tbe  CQuivalflBt  of  the  "oompletiim 
of  the  original  ccmtract,"  previously  mention- 
ed as  tbe  thing  which  starts  running  the  SO- 
day  period,  and  that  a  claim  of  lien  by  a 
materialman  or  lalwrer.  tf  filed  within  30 
days  after  the  filing  of  such  notice,  will  be 
deemed  to  be  witbin  the  time  prescribed, 
whether  within  SO  days  after  the  actual  oom- 
l^lon  or  not 

The  scheme  of  tbe  section  with  respect  to 
liens  under  the  <vtional  clause,  that  is.  lien 
caalniB  not  filed  within  30  days  after  tbe  do- 
ing of  tbe  labor  or  famlBbing  of  tbe  material, 
but  within  80  days  after  the  completion  of 
tbe  contract,  is  oomparaUv^  sim^e. 

It  Is  to  be  noted  that  it  is  not  always  the 
completion  ct  tbe  entire  bnlldlng  that  sets 
running  the  time  fbr  filing  the  notice  of 
coooitetlon  and  the  oiitioDal  time  for  tbe  fil- 
ing of  claims.  It  maj  be  "tbe  completion  of 
the  original  ooDtfact,"  as  to  claims  of  U«ta.  or 
tbe  *^completion  of  any  ocmtract,"  as  to  tbe 
notice  of  completion,  and  In  either  case  such 
contract  mar  be  tot  the  constmctloii  of  only 
a  part  of  the  building,  tbe  stone  work,  tbe 
brick  work,  or  tbe  foondations,  for  example, 
and  sndt  '^ntracf  may  be  completad  long 
before  tbe  oompl^on  of  the  entire  building. 
Tbe  10  days  allowed  for  filing  tbe  notice  of 
completion  of  auch  a  contract  b^lns  to  run 
at  the  time  of  Its  actual  completion  by  tbe 
contractor.  Tbe  Hen  claimant  for  materlala 
furnished  or  labor  done  under  such  contract 
may  not  know  t2ie  time  of  actual  cunpletlMi 
thereof,  and  the  statute  intends  that  he  need 
not  inquire  diligently  concerning  it  He 
may  watCh  the  flies  of  the  county  recorder 
and  rely  on  the  filing  of  the  notice  of  com- 
pletion, which,  for  the  purpose  of  his  time 
to  file  bis  claim  of  Hen,  Is  deemed  to  be  the 
equivalent  of  the  completion  ef  the  original 
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contract  nntler  wlitch  be  datms,  and  he  may 
then  file  fais  claim  within  30  days  after  the 
filing  of  BQCh  noUce. 

[2]  If  no  notice  of  completion  Is  filed,  the 
claimant  Is  only  reqnlred  to  see  that  hla 
claim  Is  filed  before  the  expiration  of  the 
period  of  90  days  after  the  completion  of  the 
bnlldlng,  that  la,  of  the  bnlldlng  as  a  whole, 
as  provided  In  the  last  clause  of  the  section. 
If  bis  claim  Is  filed  within  that  period  and 
also  within  80  days  after  the  filing  of  the  no- 
tice of  completion  of  the  contract  under 
which  he  claims,  he  may  reet  aecnre  that  It 
is  filed  In  time.  If  be  flies  the  claim  within 
90  days  after  completion  of  the  bnlldlng,  and 
the  owner  falls  to  file  a  notice  of  the  com- 
pletion of  the  original  contract  under  which 
the  Ilea  te  dalmed,  within  10  days  after  its 
actual  completion  or  40  days  after  cessation 
of  labor  thereon,  the  dalmant  may  tely  od 
the  estoppel  created  by  the  statute  to  prevent 
the  owner  from  disputing  the  timely  filing 
of  the  action. 

[3]  The  phrase  "completion  of  the  build- 
ing," etc.,  as  used  In  the  last  clause  of  the 
section,  fixing  the  90-day  period,  must  be 
understood  to  mean  either  the  actual  comple- 
tion, or  the  completion  by  cessation  of  labor 
for  30  days  upon  the  building,  etc.,  or  eom> 
pletlon  by  occnpatliHi  or  acceptancct  as  the 
case  may  be.  As  used  In  that  clause  It  can- 
not be  held  to  mean  the  completion  effected 
by  operation  of  law  when  the  notioe  of  actual 
completion  la  filed. 

The  allegations  of  the  complaint  show  that 
the  claim  of  lien  was  filed  In  time.  The  de- 
murrer should  have  been  oTermled. 

The  judgment  is  rereraed. 

We  ooncur:  SLOS8.  J.;  liAWLOB,  J. 


ROSSI  T.  GAIBE  et  ftL  (S.  V.  7101.) 
(Supreme  Court  of  California.  Dee.  16,  1916J 

1.  Appeal  aud  Bbbor  ^»80(S),  82(1)— Fxitax 
judomeitts. 

In  corporation  ilasolDtioii  proceediiigs, 
where  a  Judgment  was  rendered  that  the  charter 
was  forfeited,  and  diersaftar  the  court  ordered 
the  trustees  to  distribute  moneys  in  their  bands, 
and  further  ordered  them  to  8^  the  property  of 
tiie  company  at  public  auction,  the  later  orders 
were  appealable  either  as  special  orders  made 
sfter  final  Judgment,  under  direct  proTisim  of 
Code  CSv.  Free.  {  933,  aubd.  2,  or  as  final  judg- 
menta ;  for,  since  the  effect  of  the  execution  of 
the  orders  would  be  to  take  the  property  sold 
from  the  c<mtrol  of  the  court  and  of  the  parties 
and  to  put  the  money  distributed  beyond  th« 
power  ol  the  court  and  out  of  the  litigation  bo 
that  It  could  not  be  regained  or  afFectea  by  aub- 
aequent  proceedings,  ue  orders  were  final  so 
far  as  the  prcverty  to  be  disposed  of  under  them 
was  conoemed. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $  621;  Dec  Dig.  ^80(6).  82 

a).] 

2.  Appbai.  ano  Ebbob  «=»870(1)— Scopx  oj 
Bsvnw— iNTraLocuTOBT  Okdebs. 

U^n  such  sxipeal  the  preTious  procsedincs, 
includug  the  sufficiency  of  the  findings  to  sup- 


port the  interlocutory  Judgment  oE  fiorfUturc^ 
could  be  reviewed. 

lEd.  Note.— Por  other  eases,  see  Appeal  and 
Error,  Gait.  Dig.  H  S451,  84M.  SlfiO;  Dec 
Dig.  «=»870(l).l 

3.  Vende  «=»5(1)— AoTiona  Bboabdiivo  Real- 
rr— CoBFOSATioH   DzasoiinTioN  Pbocebd- 

Notwithstanding  Oonst  art  8,  {  5,  providing 
that  actions  iBvomog  real  estate  shall  be 
brought  In  the  coonty  where  the  land  is  situated, 
corporation  dissolution  proceedings  although 
involving  sale  of  the  real  property  of  the  oorp<H 
ration,  may  be  brought  in  anodier  county  than 
that  in  which  the  real  property  of  the  corpora- 
tion lies,  since  the  determination  of  an  interest 
in  real  estate  is  but  incidental  to  the  main  re- 
lief Honght. 

[Ed.  Note^For  other  cases,  see  Tenue.  Cent 
Dig.  SS  4,  S.  10,  11 ;  Dec  Dig.  «»5(D0 

4.  CoTtPOEATIONS  «:3»S12(1>—DIBB0T0B8— TI- 
TLE TO  Corporate  Propebtt. 

Tbe  directors  of  a  corporation  before  its 
dissolution  do  not,  by  virtue  ot  their  office,  h<dd 
or  possess  any  tide  to  or  Interest  In  tbe  property 
of  tbe  eorporatton ;  the  title  being  Whwy  verted 
in  the  corporation. 

ff!d.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  M  1876-1378.  1890.  1892; 
Dec  Dig,  «=>3I2(I).] 

5.  COBPOBATIONB  «=>619— DlSSOLtmON— B^- 
FECT  OF  FOSFErrCBE. 

Under  St.  1007,  p.  746,  S  2,  providing  that 
ap<m  a  forfeiture  of  a  corporate  charter  there- 
under the  directors  then  In  office  are  deemed  to 
be  the  trustees  of  the  corporation  and  stock- 
holders and  to  have  full  power  to  settle  tbe  af- 
fairs of  the  corporation,  does  not  give  the  trus- 
tees thle  to  corporation's  propoty  but  mere* 
ly  a  power  over  toe  pn^wrty  with  ri^t  tA  posh 
session. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  I^.  H  2490,  2460;  Dee.  Dig.  «»610j 

6.  CoBPOBATioKs  «=3617(1)— DiasoLtmoH— 
Title  to  Cobpobate  Pbopkbtt. 

When  a  corporation  ceases  to  exist,  its  prop- 
erty belongs  to  the  persons  wbo  are  its  stockhotd- 
ers  at  the  time;  ft  being  no  longer  capable  of 
holding  title  or  iKMnession. 

[Ed.  Note.— For  other  eases,  see  CorporationB, 
Cent  Dig.  H  2448.  24^2463,  2455.  2456; 
Dec.  Dig.  «=»617a)-] 

7.  Cobporations  ^ss>610— DissoLnnoN— Du- 
TIES  OF  Statutory  Tbustees. 

Upon  dissolution  of  a  corporation,  the  duties 
of  its  ststntory  trustees  sre  measured  by  tbsir 
powers  and  by  tbe  principles  of  law  and  equity 
applicable  to  the  conditions. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |9  2460.  2460 ;  Dec  Dig.  «s»619.] 

8.  COBPOEATXOHB  «S»607— FOBFXITURB— OpIB- 

ATion. 

The  ftnfeitnre  of  a  corporate  tiiarter  pro- 
vided for  by  St  1906«  p.  483,  as  smended  by  St 
1907,  p.  745,  takes  place  instantly  upon  the 
failure  to  pay  the  license  tax  within  the  time 
allowed,  notwithstanding  a  eorporatton  may  be 
a  going  concern  having  laqa  opsratksu  in  |^ 
cess  of  completion. 

[Ed.  Note— For  other  cases,  see  Corporations. 
Cent  Dig.  H  2410-2416;  Dec.  Dig.  ^»607.P 

9.  CoBPOBATiora  «=s>610— DiBSOLvnon— Pov- 

BB  or  STATDTOBT  TBimUB— iNTBBVBIfTZOIT 

BT  fiQunr. 
By  St  1907,  p.  746,  I  2,  giving  statutory 
trustees,  upon  the  forfeiture  of  corporate  char- 
ter for  nonpayment  of  license  tax,  full  powers 
to  settle  tbe  aEfairs  of  the  corporation,  etc..  the 
whole  matter  of  liquidation  and  distributicm  to 
the  stockholders  is  left  to  the  extrusive  cmtrol 
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of  such  tnittees,  whose  exerdse  of  power  in  not 
Bubject  to  judicial  interveDtioa  or  control  in 
tixe  absence  of  a  showing  of  neglect  or  abuse  of 
power. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Di«.  SS  2459,  2460 ;   Dec  Dig.  *=>619.] 

10.  COBPOBATIOKS  «=>619  —  DiSSOLDTION — 
POWEB  OF  StATUTOBY  TBUSTKES— InTEBVBK- 
TION  BT  Equity. 

Under  sach  statutes  it  la  not  a  necessarr 
iwrt  of  the  duty  of  tiie  trustees  to  find  a  buyer 
for  the  corpgration's  land,  or  sell  the  same, 
provided  they  have  sufficient  money  to  pay  the 
debts  and  settle  the  corporate  affairs. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Digr.  §§  2459,  2460;  Dec.  Dig.  «5>619.] 

11.  COBPOBATIONS  ^=>C2G- -DISSOLUTION— DU- 
TIES OF  StATUTOBT  TBUSTB&a. 

Statutory  trustees  are  not  required  to  dis- 
tribute the  excess  of  the  corporation's  money  in 
their  hands  over  the  corporation's  debts,  wnere 
it  does  not  appear  that  such  excess  may  not  be 
necessary  to  pay  expensei  of  aettllng  the  cor> 
porate  affairs,  etc. 

PBd.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  If  2478-2481;  Dee.  Dig.  «=»629.J 

Department  1.  Appeal  from  Superior 
Coart,  City  and  Conn^  of  San  Frandsco; 
Geo.  A.  Stnrterant,  Judge. 

Action  by  £klmund  A.  Rossi  against  Ar- 
thur J.  Gblre  and  others.  From  an  order 
directing  the  distribution  of  certain  money 
among  stockholders,  eta,  and  from  an  order 
denying  new  trial,  the  named  and  certain 
other  defendants  appeal.  Reversed,  and  in- 
terlocntory  judgment  and  snbsequ^t  pro- 
ceedings- vacated. 

Joseph  F.  Bluiome  and  Frank  P.  Deerins, 
both  of  San  Francisco,  for  appellants.  D. 
Freidenrich,  Ambrose  Oberini,  and  George  J. 
Steiger.  Jr.,  all  ot  San  Francisco  (Orrin  K. 
McMurray,  of  San  Francisco,  of  counsel),  for 
respondents. 

SBAWm  J.  nils  case  involves  tWQ  appeals, 
fme  from  an  order  made  cm  April  8,  1914, 
directing  the  distribution  of  certain  money 
among  the  stockholders  of  the  Santa  Cruz 
Island  Company  and  dlre<^ing  the  defend- 
ants as  trustees  to  sell  the  real  and  personal 
pn^rty  of  said  company  at  public  auction, 
the  other  being  an  ai^eal  from  an  order 
denying  the  motion  of  the  appellants  for  a 
nen-  trial. 

The  Santa  Grua  Island  Company  was  in- 
corpo rated  under  the  California  law  in  1SC9 
for  the  purpose  of  carrying  on  the  business 
of  raising  and  »lUiig  cattle  and  acquiring 
such  propertTi  real  end  personal,  as  should 
be  convenient  for  that  buslneas.  Its  prin- 
cipal place  of  bUBlneaa  was  San  Francisco. 
It  acquired  a  large  amount  of  personal  prop- 
erty, and  also  Santa  Cms  Island,  situated 
In  the  Pacific  Ocean  in  Santa  BartHira  coun- 
ty, containing  about  54,000  acres  of  land. 
On  the  30th  day  of  November,  1911,  by  rea- 
son of  Its  tellare  to  pay  the  license  tax  due 
nnder  the  act  of  March  20,  11905,  and  amend- 
ments thereto,  said  company  forfeited  Its  cor- 
porate (diarter.  At  that  time  the  defend- 
ants, Arthur  J.  Galre,  Fred  F.  Gaire^  Alblna 


C.  S.  Oaire,  DdiAlne  A.  OUn,  and  ASUft  8. 
Capucclo,  were  the  directors  of  said  corpora- 
tion. The  capital  stock  of  the  corporation 
was  ¥50,000,  dlvideiiL  into  one  hundred  shares 
of  the  par  value  <a  fSOO  ea<A.  At  tin  time 
of  said  forf^ure  of  the  oorpozate  diarter 
one  AmeUe  A.  Roeat  owned  •even  of  said 
shares.  The  remaining  shares  were  owned 
In  various  amounts  by  the  defendants  In  the 
case.  On  May  23,  1912,  Amelie  A.  Rossi 
transferred  to  tha  plaintiff,  Bdmnnd  A.  Roesl^ 
her  seven  shares  and  all  her  interest  as  stock- 
bolder  In  and  to  the  property  and  ass^  of 
the  corporation.  Thereafter  the  said  plain- 
tiff began  this  action.  Its  object  as  shovra 
by  the  prayer  of  the  oiHDplalnt,.is  to  enjoin 
the  aforesaid  directors  from  carrying  on  the 
business  of  the  corporation  and  to  compel 
them,  as  trustees  thereof  to  wind  up.lt8  af- 
fairs, pay  Its  debts,  and  distribute  its  assets 
to  the  stockholders  according  to  tfa^  Intw- 
ests,  and,  Bpedfically,  that  they  therenpon 
distribute  to  the  plaintiff  seren  «ie-huD- 
dredths  of  said  araets. 

Answers  were  filed  raising  issues  of  fact, 
the  cause  was  tried  and  on  June  9,  1913,  the 
court  made  its  findings  and  conclusions  ot 
law  and  thereupon  gave  an  Interlocutory 
judgment  declaring  that  the  charter  of  tlw 
company  was  forfeited  on  November  30, 1911; 
that  the  said  directors  thereupon  became 
trustees  of  said  corporation  and  Its  stodi' 
holders,  (barged  with  the  duty  of  settling 
its  affairs;  that  the  plaintiff  and  the  oUier 
stockht^ders  were  entitled  to  an  accounting 
from  the  trustees  of  the  property  and  effects 
of  the  corporation  and  to  have  distributed  to 
them,  after  payment  of  its  debts,  thdr  re- 
spective shares  of  said  property.  The  decree 
also  directed  the  trustees  to  publish  a  notice 
to  the  creditors  requiring  them  to  present 
their  claims  within  a  time  stated,  and  that 
all  claims  not  so  presented  would  be  barred 
from  payment  out  of  the  funds  In  the  hands 
of  the  trustees',  and  that  they  file  a  true  and 
correct  Inventory  of  all  of  said  property.  It 
declared  that  all  other  proceedings  in  the 
settlement  of  the  affairs  of  the  company  and 
distribution  of  its  property  were  reserved  for 
BUbsequect  determination. 

Thereafter  the  plaintiff  moved  the  court  for 
an  order  requiring  the  said  trustees  to  dis* 
tribute  to  Itte  plaintiff  and  other  stockholders 
the  surplus  funds  in  their  hands,  as  shown 
by  their  account  filed  December  19,  1913,  and 
also  dlivctlng  them  to  sell  the  real  and  per- 
sonal property  of  the  corporation  in  their 
possession  as  trustees  at  public  auction, 
after  such  notice  and  on  such  terms  as  the 
court  should  see  proper.  On  April  8,  1914, 
the  court,  in  pursuance  of  said  motion,  or- 
dered the  trustees  to  distribute  $35,000  of  the 
money  In  their  hands  derived  from  the  prop- 
erty of  said  corporation,  proportionately  to 
the  respective  8tocklv>ldera,  within  20  days 
thereafter,  and  further  ordered  that  said 
trustees  proceed  to  sell  th6  real  and  personal 
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piopflTty  of  said  company,  at  pabUe  auction 
tm  ca^  after  giving  a  certain  preecrlbed 
Dottee.  It  la  firom  tbls  cider  tbat  the  appeal 
first  mentioned  la  taken.  The  order  denying 
a  new  trial,  from  which  the  eacond  appeal 
la  taken,  |raa  made  upon  a  motion  of  tbe  de- 
fendants to  vacate  tlM  Interlocntory  jnds- 
mmt  and  the  orders  aforesaid,  and  for  a 
new  trial,  on  the  grounds  that  the  evidence 
Is  Insufficient  to  support  the  flndlngK  and  in- 
terlocatory  Judgment  or  tbe  said  orders,  that 
eadi  of  them  was  against  law,  and  tax  errors 
of  law  occurring  at  tbe  trial. 

Two  preliminary  jurlsdlctloiial  Questtons 
are  presented  whldi  mast  first  be  determined. 

[1, 2]  1.  Tbe  plalntur  oont«ids.that  the  or- 
ders of  April  3, 1014,  directljDg  title  8^  and 
distribution  of  tbe  corporate  propoty  are 
not  appealable.  We  cannot  assent  to  this 
proposition.  If  the  Judgment  of  June  9, 1013, 
is  regarded  as  a  final  Judgment,  as  plalntUf 
In  one  branch  of  his  argoment  on  this  point 
inaistSf  then  the  orders  at  Apdl  8,  1814, 
would  be  iu>pealable  as  ^dal  orders  made 
after  final  Judgment  Code  GIt.  Proc.,  §  863. 
subd.  2.  13iat  Judgment,  however,  merely 
declared  the  status  of  the  plalntUC  as  a  stock- 
holder, tbe  number  of  his  shares,  his  right  to 
distrlbnttoo,  and  directed  the  trustees  to  glT« 
notice  to  aredltors  and  file  an  Inventory  of 
the  assets  of  the  corporation..  In  its  nature 
and  elfect  It  was  preliminary  and  InterlfKU- 
tory,  and  not  final.  Grey  v.  Brennan,  147 
CaL  356,  81  Pa&  1014.  The  subsequent  pro- 
cedure by  motion  .may  have  been  unusual, 
but  the  result  was  the  taking  of  farther  evi- 
dence and  the  making  of  orders  for  t^e  dis- 
tribution of  the  money  on  band  and  the  sale 
of  the  property.  These  orders  were  final  In 
the  same  sense  a&-  any  order  for  the  sale  of 
property  or  for  the  distribution  of  funds  In 
litigation  Is  final.  Tbe  effect  of  the  execu- 
tion of  the  orders  would  be  to  take  the  prop- 
erty sold  from  the  possession  and  control 
of  tbe  court  and  of  tbe  parties  and  put  tbe 
money  distributed  beyond  tbe  power  of  tbe 
court  and  out  of  tbe  litigation,  so  that  It 
could  not  be  regained  or  affected  by  the  sub- 
sequent proceedings.  Such  adjudications 
have  always  been  held  to  be  appealable  as 
final  Judgments,  because  they  are  final  so 
far  as  the  property  to  be  disposed  of  under 
them  is  concerned.  Los  Angeles  v.  Los  An- 
geles, etc.,  Co.,  134  Cal.  123,  66  Pac.  198; 
.Inglo-Callfornlan  Bank  v.  Superior  Court, 
153  Cal.  755,  86  Pac.  803;  Zappettinl  v.  Buck- 
les,  167  Cal.  32.  We  are  of  tbe  opinion  that 
these  ordei*s  are  ajjpealable  as  final  Judg- 
ments, and  further  that  upon  suCh  appeal 
there  may  be  a  review  of  the  ptevlous  pro- 
ceedings including  the  sutSclency  of  the  find- 
ings to  support  tbe  Interlocutory  Judgmcnr. 

[3]  2.  The  other  objection  to  tbe  Jurisdic- 
tion Is  that  the  action  is  for  the  determina- 
tion of  an  Interest  in  real  property  situated 
in  Santa  Barbara  county,  and  that,  under 
section  5,  art.  fS,  of  tbe  Constitution,  Jurisdic- 
tion thereof  lit  vested  etduitvely  in  tbe  siqw- 


rtfur  court  ot  that  county,  and  Uiat  the  action 
wiU  not  lie  In  the  superior  court  of  the  tity 
and  county  of  Ban' Frandsco.  The  point  Is 
not  tenaUa  Tbe  action  Is  not  for  the  deter- 
mination of  an  Interest  in  real  property,  but 
Is  an  action  In  eQulty  to  compel  the  tnisteea 
to  perform  duties  whlcb  it  Is  claimed  are 
imposed  upon  them  by  tbe  law.  The  deter^ 
mlnatton  of  the  interests  of  the  parties  is 
only  Incidental  to  the  r^f  which  is  the 
main  object  of  the  action ;  that  object  being 
to  place  the  trustees  under  tbe  control  and 
supervision  of  tbe  court  and  compel  them  to 
proceed  in  the  execution  of  their  trust.  It  la 
nob  tbe  determination  of  an  interest  In  spe- 
cific property,  but  only  of  the  number  of  the 
shares  of  the  several  stockholders  in  the  cor- 
porate assets  of  every  description  which  are 
to  be  administered  by  the  trustees  for  their 
benefit 

8.  The  findings  do  not  show  any  ground  for 
tbe  intervention  of  a  court  of  equity  to  su- 
pervise or  direct  tbe  proceedings  of  the  trus- 
tees. They  state  the  facts  relating  to  tbe 
incorporation  of  tbe  company,  the  approxi- 
mate value  and  character  of  its  property,  tbe 
amount  and  number  of  shares  of  its  capital 
stock,  tbe  names  of  tbe  stockholders  and  tbe 
number  of  shares  held  by  each,  the  forfeiture 
of  Its  charter  as  aforesaid,  and  that  the  de- 
fendants were  at  that  time  Its  directors. 
They  then  proceed  to  state  that,  when  this 
suit  was  .begun,  the  debts  of  the  oorporatton 
amounted  to  ^,000^  and  the  tmstees  had  on 
hand  fl7,000  in  money  at  tbe  eorporatlim; 
that  they  did  not  apply  the  tanib  on  band  to 
tbe  payment  of  the  debts,  nor  distribute  the 
surplus  thereof  to  the  stockholders;  hor  make 
any  efFort  to  find  a  buyw  for  the  real  ivoper* 
ty;  that  plaintiff  did  not,  before  beginning 
the  action,  demand  of  said  trustees  Oat  they 
wind  up  tbe  affairs  of  the  conmratlon  and 
distribute  the  property  thereof  to  the  stock- 
holders ;  and,  further,  that  said  trustees 
"have  not  since  the  forfeiture  of  the  charter 
of  said  corporation  conducted  or  carried  on 
tbe  business  of  s^d  corporation,  and  said 
trustees  have  not  neglected  their  duties. 
They  have  made  sales  of  personal  property 
of  said  corporatlcm  tot  cash,  which  they  now 
have  on  hand." 

The  finding  that  tbe  trustees  have  not  con- 
ducted or  carried  on  tbe  corporate  business 
since  the  forfeiture  was  apparently  made  In 
response  to  a  charge  in  the,  complaint  that 
since  the  forfeiture  they  had  conducted  and 
Btlll  continue  to  conduct  tbe  corporate  busi- 
ness In  tbe  same  manner  as  before  tbe  for^ 
felture,  with  the  Intent  to  reinstate  tbe  cor- 
porate existence  under  an  enabling  act  which 
It  was  exi>ected  would  be  enacted  by  the  Leg- 
islature, and  that  this  was  done  without  tbe 
consent  of  the  plalntUf  or  his  assignor.  Tbe 
finding  disposes  of  that  charge. 

There  Is  also  a  finding  that  Amelle  A.  Ros- 
si, before  transferring  her  seven  shares  to 
the  plalntiiDF,  had  requested  the  trustees  to 
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convej  to  her  an  undivided  seven  <aie-l»m- 
dredths  of  the  real  jexopext^  of  tlie  corporar 
Hon,  plntming  at  tbe  time  that  the  personal 
property  was  ample  for  tlu  payment  of  the 
oorporate  debts  and  of  all  the  expenses  of 
the  settlement  of  Its  affairs. 

It  does  not  an>eaT  (hat  at  the  time  ttn  re* 
Quest  last  mentioned  was  made  the  trustees 
bad  sold  any  personal  property,  or  had  on 
hand  enough  mon^  to  pay  the  debts  and  ex- 
penses. Gonaeqoentay,  even  If  we  assame  tor 
the  moment  that  the  title  to  the  land  was 
vested  In  the  trustees,  and  that  a  conveyance 
from  them  to  the  stockholdeni  was  necessary 
to  clothe  them  with  the  title,  the  flndln);  that 
the  trustees  have  not  neglected  their  duties 
necessarily  implies  that  the  affairs  of  the 
company  were  not  then  In  a  condition  to 
make  It  their  present  duty  to  convey  the  title 
to  the  stockholders,  and  that  the  fallnre  to 
convey  was  not  a  breach  of  their  duty  as 
trustees. 

The  amendment  of  1007  (St.  1907,  p.  746, 
I  2)  to  the  act  of  1006  (St  1005,  p.  403,  |  lOa) 
provides  that  upon  the  forfeiture  of  a  corpo- 
rate charter  thereunder  the  directors  then  In 
office  "are  deemed  to  be  trustees  of  the  cor- 
poration and  stockholders  •  *  •  and  have 
full  power  to  settte  the  afliaira  of  the  corpo- 
latlui.'*  It  also  gives  them  power  to  main- 
tain and  defend  actions  pending  or  against 
tite  corporation  and  to  take  all  legal  proceed- 
ings necessary  to  fully  settle  the  corporate 
afltolrs,  and  provides  that  th^  may  be  sued 
by  any  person  having  a  claim  against  the 
corpmntlon. 

L4-I]  Xhe  directors  of  a  oorpomtlcHi,  before 
Its  dlsBolntlon,  do  not,  V  vfrtne  of  their  of- 
Aoe,  hold  or  possess  any  title  to  or  interest 
in  the  property  of  the  corporation.  The  title 
la  wholly  vested  in  the  corporation.  The 
above  statute  providing  that,  upon  forfeiture 
of  the  charter,  the  directors  shall  become 
trustees  for  the  corporation  and  Its  stock- 
holders to  settle  Its  affairs,  does  not  purport 
to  Inv^  the  trustees  with  any  title  to  the 
property  formerly  belouging  to  the  corpora- 
tion. Th^  get  by  the  forfeiture  nothing 
more  than  the  statute  gives  them,  and  that 
Is  mer^j  a  power  over  the  property,  not  the 
title.  The  corporation  having  ceased  to  exist, 
It  Is  no  longer  capable  of  holding  the  title  or 
the  possession,  the  property  belongs  to  the 
persoDs  who  were  Its  stockholders  at  the 
time  It  ceased  to  be  a  corporation  (Havemeyer 
V.  Superior  Court,  84  CaL  362,  24  Pac.  121, 
10  L.  B.  A.  627, 18  Am.  St  Rep.  102),  and  the 
ri^t  ot  possession  passes  to  the  directors  by 
force  ot  the  statute  making  them  trustees  to 
settle  the  corporate  affairs,  since  sudi  right 
must  he  necessary  for  that  purpose. 

[7-t]  The  duties  ot  the  trustees  are  meas- 
ored  by  th^r  powers  and  by  the  principles 
ot  law  and  equity  applicable  to  the  coodl- 
tlona  They  have  In  their  possession  proper- 
ty belonging  to  othen^  they  are  bound  to 


settle  the  aODilrB  <rf  the  former  owner,  and 
they  have  all  the  power  to  deal  with  and  dis- 
pose of  the  property  that  la  necessary  to  ao- 
oompUsh  that  object  OSie  intoiesta  th^  are 
to  serve  are  the  interests  of  the  sbxUiolden 
to  whom  the  ^c^erty  belongs  and  of  the 
creditors  of  the  defunct  corporation  whose 
d^ts  consUtnte  a  paramount  charge  npte 
that  proiperty.  Tlie  forfeiture  dedai«d  by 
the  statute  takes  j^aos  instantly  upon  the 
failure  to  pay  the  license  tax  within  the 
time  allowed.  It  may  strike  the  corpora- 
tion dead  while  it  is  a  going  concern  with 
large  operations  or  contracts  in  proceas  of 
completion  which,  if  not  prosecuted  to  the 
end,  may  mtall  great  loaa  to  tiie  ato^ 
holders.  It  may  occur  while  debts  are  ow- 
Ing,  but  not  yet  doe  or  pa^ble.  Ttie 
property  may  be  In  a  oomdltlon  reason- 
ably requiring  further  and  otmtinued  work 
tor  Its  preservation  or  to  make  It  Taluatd& 
The  obvious  purpose  of  this  statute.  In  view 
of  these  drcumstances,  la,  as  was  said  in  tlie 
Havemeyer  Case  above  dted,  "to  leave  the 
whole  matter  of  nqnidatlon  and  distribution 
to  the  exdualve  control  of  the  directors  of  the 
corporation  In  office  at  the  date  of  dissolution" 
(84  Cal.  S66.  24  Pac.  129,  10  L.  R.  A.  627,  18 
Am.  St  Rep.  192),  and  to  render  It  unnecessary 
and  Improper  for  a  court;  to  Intervene  in  their 
proceedings,  or  to  supervise-  the  same  in  any 
particular,  unless  they  are  guilty  of  "neglect 
of  duty  or  abuse  of  power"  (84  Cal.  367,  24 
Pac.  129, 10  li.  R,  A.  627, 18  Am.  St.  Rep.  192). 
In  order  to  justify  the  interference  of  a  court 
says  the  Supreme  Court  of  Alabama,  the  mere 
feet  of  dissolution,  or  forfeiture  of  the  char- 
ter. Is  not  enough;  the  facts  appearing  "must 
be  of  a  <4iaracter  to  show  that  the  trustees 
are  Incompetent  or  unfaithful,  or  are  mis- 
managing the  property  to  the  Injury  of  the 
complainant  or  are  without  power  and  au- 
thority to  subserve  some  peculiar  Interest  or 
right  of  the  party  complalulog  and  that  he  Is 
being  Injured  thereby.'*  Weatherly  v.  Capi- 
tal, etc.,  Co..  115  Ala.  172,  22  South.  142. 
This  language  was  used  with  reference  to  an 
application  for  the  appointment  of  a  receiver 
to  take  charge  of  and  administer  the  cor- 
porate assets,  as  also  was  the  language  in 
the  Havemeyer  Case,  but  the  same  principles 
apply  to  any  application  for  the  Intervention 
of  the  Jxidldal  power  to  supersede,  supervise; 
or  Control  the  powers  conferred  by  the  stat- 
ute upon  the  trustees. 

[IftJ  It  was  not  a  necessary  part  of  the 
statutory  duty  of  the  trustees  to  find  a  buyer 
for  the  land,  or  to  sell  the  same,  otherwise 
than  in  order  to  settle  the  corporate  affairs. 
If  they  had  money  to  pay  all  debts  and  ex- 
penses and  all  other  corp<»«te  affairs  were 
dlqposed  ot.  It  would  be  no  abuse  of  their 
discretion  If  they  merely  delivered  the  pos- 
session of  the  land  to  the  etoekholders  aa 
tenanta  in  common  according  to  their  Inter- 
ests, leaving  theni  to  to  with  It  what  they 
pleased.  Tfw  fa^  that  they  did  qet  loMc  tM 
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ft  bnyer  la  not,  of  ItseU;  ft  breftA  ct  duty. 
It  must  ftlfto  appear,  In  ovdor  to  Justly  Judi- 
cial Interiexeoce  to  ordw  a  ftala.  that  tbe 
Intexests  oC  the  parties  and  the  aettlemoit  oC 
tbe  corporate  affaln  required  a  aale.  This 
does  not  ftppear. 

[11]  As  to  tbe  finding  that  the  trustees  did 
not  distribute  to  the  stockholders  the  excess 
of  tbe  uHMiey  in  their  bands  over  tba  debte. 
It  Is  to  be  observed  ttutt  tiiere  ts  no  finding 
that  tbe  debte  were  then  dne  or  p^able.  or 
ttiat  tbe  excess  would  not  be  necessary  to 
pay  tbe  expenses  of  carrybig  on  the  affairs 
to  that  date  and  of  settlement;  also  that, 
even  if  tbla  were  a  dereliction  of  duty,  it 
would  not  anthorlse  the  subsequent  proceed- 
In^  and  orders  for  a  sale,  bot  only  an  order 
directing  tbe  distribution  of  tbe  surplus. 

Tbe  respondents  rely  on  tbe  decision  of 
the  Supreme  Court  of  the  United  States  In 
Uason  V.  Pewablc  M.  Co..  133  U.  S.  S8,  10 
Sup.  Ct  224,  33  li.  Ed.  624,  to  the  efFect  that 
the  rights  of  a  stockholder  In  the  corporate 
assets  niHin  the  dissolution  do  not  differ  from 
those  of  each  partner  on  a  dissolution  to 
bare  the  partnership  property  converted  In- 
to money  by  a  sale,  even  though  a  sale  may 
not  he  necessary  to  pay  the  debts.  The  re- 
mark was  made  in  tbe  course  of  discussion 
and  with  reference  to  facts  unlike  those  of 
the  case  at  bar.  There  tbe  corporation  bad 
dissolved  by  expiration  of  its  charter.  The 
directors  in  office  had  disregarded  this  fact, 
had  carried  on  the  business  of  the  corpora- 
tion for  11  months,  bad  levl^  and  collected 
an  assessment  of  $88,000  on  tbe  stock,  and  In 
pursuance  of  a  vote  of  the  holders  of  a  ma- 
jority of  the  stock  were  aboat  to  transfer  all 
thy  property  to  a  new  company  with  the  In- 
tent to  compel  the  minority  stockholders  to 
exchange  their  stock  for  a  like  amount  of 
stock  In  the  new  company,  without  their 
consent  and  against  their  wUL  The  suit  was 
bjf  the  minority  stodcholders  to  enjoin  this 
transfer  and  the  proceedings  to  that  end.  to 
have  a  receiver  appointed,  and  to  compel  a 
settlement  of  tbe  coiporate  affairs.  In  such 
case  It  is  doubtless  true  that  the  stockholders 
might  ask  for  and  obtain  an  order  for  a  sale 
of  the  property.  The  declslcm  Is  authority 
for  the  proposition  that  neither  the  trustees 
nor  the  majority  stockholders  can  compel 
flie  minority  to  join  In  the  formation  of  a 
new  corporation  and  transfer  their  shares  to 
ft,  but  it  is  not  applicable  to  tbe  point  under 
dlscDsirion.  Tbe  trustees  there  were  acting 
In  flolfttlon  of  the  duties  of  their  trust  Hie 
case  Is  not  appllcaUe  bera. 

Tbe  eonsequenoe  of  these  oontAoeiwis  is 
Ibat  tbe  Inteidocntory  Judgment,  and  all  the 
■nbsaquent  pzoceedlngs  and  <»dses  are  un- 
supported by  the  facte  and  vtthoot  aathotity. 
On  tbe  fftcte  Xoond  the  Judgment  sbrald  b»Te 
^Meq  f«r  to*  def endftute. 

Tba  briefs  discass  at  length  the  qn^oo 
wliethex  or  not  it  was  wltUn  tbe  po^er  of 
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the  trustees  to  relieve  the  corporation  from 
the  forfeiture  and  reinstate  it  as  a  corpora- 
tion, without  tbe  consent  of  all  the  stocklufld- 
ers,  by  paying  the  license  tans,  as  provided 
in  the  amendment  of  aeetltHi  6  of  the  -act, 
wbidi  took  effect  August  10,  1918,  after  tbe 
entry  of  Una  Interiocotorr  jndgmoit.  Steta. 
1913,  p.  (08.  A  supplemental  answer  was 
filed  1^  iqn>eUftnte  ailing  soch  rdnstate- 
ment  The  conclusIonB  we  have  reached  ren- 
der it  nnneeessary  to  consider  this  questton. 

de  orders  appealed  from  are  reversed, 
and  the  Interlocutory  judgment  aad  all  anb- 
seqnent  i»oeeedlngs  vacated. 

TVh  concur:  SLOSS,  X ;  IiAWlX>B,  J, 


NOALB  T.  MORBOW.  (B.  7.  7084.) 

(Snprme  Court  of  California.   Dec.  16.  1916. 
Bebearing  Denied  Jan.  16, 1917.) 

1.  Appeal  aho  Brrob  «=»528C8)— STATKrarrr 
OP  Facts  —  Delat  in  MovtNo  fob  Nrw 

TEIAt. 

A  proposed  statement  of  facta  prepared  un- 
der Code  Civ.  Proc.  {  661,  providing  for  such 
a  statement  Bubaequent  to  the  mling  on  a  mo- 
tion for'  new  trial,  cannot  be  cotuidered  where 
the  court  bad  no  Jurisdiction  over  the  motion 
for  new  trial  baeause  tfa«  notioe  thereof  was 
not  filed  In  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %  238S;  Dee.  Dig.  4s»628(3).] 

2.  Nbw  Tbial  <^118  —  VOTZON  — .  Delat  ik 

PlLIH-O— RSUBF. 

Tbe  trial  court,  even  uadsr  Code  Civ.  FToo. 
S  473,  authorising  it  In  furtherance  of  Justice 
to  allow  a  party  to  amend  anv  pleading,  or  pro- 
ceeding, and  to  enlarge  tbe  time  for  answer  or 
demurrer,  could  not  rriieve  tlie  defeated  party 
of  the  consequences  of  bis  failure  to  fils  a  mo- 
tion for  new  trial  within  the  time  required. 

lEd.  Note.— For  other  casra,  see  New  Trial, 
Cent.  Dig.  i  243;   Dec.  Dig.  «=3ll».] 

3.  ApFEAI,  and  BRBOB  «=»53SC^STA'IZkIBNT 

or  Faois  —  DsLAT  lie  Monraim  fob  Nww 

Tbiai.. 

A  proposed  statement  of  facts  prepared  un- 
der Code  Civ.  Proc.  1  861,  for  appeal  from  the 
denial  at  a  new  triaL  canuot  be  considered  <»i 
the  amwal  bum  the  JudgmMit  where  the  court 
was  without  Jurisdiction  of  the  motion  for  new 
trial,  though  a  statement  settled  in  connection 
with  the  motioD  tor  new  trial  may  be  used  on 
appeal  from  tee  Judgment  regardless  of  wheth- 
er It  was  actually  used  on  tbe  motion  for  new 
trial  or  whether  any  appeal  was  taken  from  tha 
denial  of  the  new  trial 

[Sd.  Not«.—For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  8  2388;  Dee.  Dig.  «s>528(S)J 

4.  APPBAL  AKD  EBBOB  «SE>tSSB(l>-<0rATEianT 

Faot»— Use  as  Bill  or  Excbphons. 
Where  a  proposed  stetement  of  facte  after 
motion  for  new  trial  was  tuTsltd  because  of 
delay  In  filing  notice  of  the  motlrai  and  was  filed 
too  late  to  serve  as  a  bill  of  exertions  under 
Code  Civ.  Proc.  {  650.  either  the  lower  court  or 
the  Snpreme  Court  could,  nnder  section  478, 
antborixinc  courts  to  allow  a  party  to  amend 
any  i^eadiDg  «r  nroosedisc  and  to  enlarge  the 
time  for  demurrer  or  answer,  relieve  appelant 
from  the  effect  of  bis  delay,  so  that  the  state- 
ment might  l>e  considered  as  a  Mil  of  exceptions, 
Irat  It  cannot  be  ao  osnsldered  where  no  aDvU- 
.catjoD  for  such  relief  was  mada  or  granted,  and 
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the  conrt  simpiT  settled  statement  over  the 
protest  of  appeAee. 

[Ed.  Note.— For  other  mmm,  see  Appeal  and 
gwor^^iit_^^S|  2461,  2*62,  2466-2171; 

5.  Afpui.  aitd  Suob  «s>5M^>— QuBsnonB 
Reviewable  —  Absence  of  Stateuent  of 
Facts  and  Brrx  oF  Exceptiofis. 

Where  there  is  no  Btatemeat  of  facta  or 
UU  <a  exceptioiu  which  caa  be  omiaidered.  the 
Supreme  Court  can  only  notice  erroia  appear- 
ing  on  the  jadgment  roll  alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Gig.  {{  2417,  2424.  2479;  Dee. 
Dig.  «s>544(3).] 

6.  Pleading  «=>34&  —  Judohknt  oh  Piud- 
iNOs— Adkibsions  in  Answeb. 

An  aiuwer  admittioK  the  execution  and  non- 
payment of  the  note  sued  on  does  not  entitle 
plaintiff  to  judgment  on  the  pleadings,  where 
the  complaint  alleged  the  circumstances  under 
whidi  the  note  was  giren  as  a  goaranl?,  and  the 
answer  aUesed  facta  reliaring  dedendant  trom 
liability  on  %is  gnarauty. 

[Ed.  Note^For  other  cases,  see  Pleading, 
Cent  Dig.  U  10S7-106»;  Dec.  Dig.  «»349.] 

7.  Appeal  and  Bbbob  «s»10e0(3)  —  Scbsb- 
QVENT  Appeaia— Law  of  the  Cask. 

A  decision  by  the  Supreme  Court  on  a  for- 
mer appeal  that  the  plaintiff  most  prove  certain 
facts  as  allied  in  lus  complaint,  and  that  the 
allegations  of  the  answer  were  sufficient,  is  ocm- 
dusive  against  the  i^aintiff  on  a  subsequent 
appeal. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  4372;  Dec.  Dig.  «=> 
1009(3}.] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandaco; 
Geo.  A.  Sturtevant,  Judge. 

Action  by  Tlncent  Neale,  aa  special  admin- 
istrator of  the  estate  of  James  Laldley,  di&- 
ceased,  against  A.  E.  Head,  In  wUch  Robert 
H.  Morrow,  aa  administrator  with  the  will 
annexed,  of  the  estate  of  A.  R  Head,  was 
substituted  as  defendant.  Judgment  for  ttie 
defendant,  and  plaintiff  appeals.  Affirmed. 

Vincent  Neale,  of  San  Bafael,  In  pro.  per. 

R.  H.  Morrow,  Garlier,  Creswell  &  Gar- 
ber  and  John  CyGam,  all  of  San  Francisco, 
for  respondent. 

LAWLOR,  J.  This  ia  an  appeal  from  a 
Judgment  of  dismissal  upon  tlie  granting  of 
defendant's  motion  tor  a  nonsuit  The  action 
Is  a  revival  of  one  to  recover  Judgment  upou 
a  promissory  oote  whicb  was  the  subject  of 
coDsideralion  by  this  conrt  in  Neale  T.  Bead, 
133  Cal.  42,  65  Pae.  131.  576.  See,  also.  Neale 
T.  Morrow,  150  GaL  414,  88  Pac.  815,  and 
Neale  v.  Morrow,  16S  Cal-  445,  123  Pac  1052. 
In  the  case  reported  in  133  CaL  42.  65  Pac. 
131,  576,  a  Judgment  rendered  in  plalntifrs 
favor  and  an  order  denying  the  defendant's 
motion  for  a  new  trial  were  reversed.  Fol- 
lowing the  last  appeal,  a  trial  in  the  action 
was  held  which  resnlted  In  the  Judgment  of 
dlsmissaL 

[1]  The  plaintiff  ai4>eals  solely  from  the 
Judgment  contending  that  the  court  errid,  in 
'several  Instances,  in  excluding  certain  ctI-, 


dence  offered  for  'ttw  purpose  of  prorlng  Uie 
testimony  of  material  witnesses  who  had  tes- 
Ufled  at  the  former  trial,  but  who  had  slnoe 
died.  We  cannot,  howerer,  consider  any  of 
these  alleged  errom,  as  there  la  no  legal  rec- 
ord upon  whldi  sntib  errors  can  be  reviewed. 
The  only  statwent  of  the  case  otnitained  In 
the  record  is  one  which  tbe  plaintiff  attonpt- 
ed  to  pr^are  under  section  661  of  ttie  Code 
of  Civil  Procedure,  following  n  denial  of  his 
motion  for  a  new  trial  whl(di  was  made  on 
the  minutes  of  the  court  But  the  plaintiff 
did  not  Initiate  any  valid  proceedings  for  a 
new  trial  as  contemplated  by  that  section. 
It  was  provided  therein  that  the  statement 
of  the  case  '^ball  be  pressed  by  the  party 
appealing,  or  Intoidlng  to  appeal,  within  ten 
days  after  the  entry  of  the  order,  or  such 
further  time  as  tbe  court  in  wlilcb  the  action 
Is  pending,  or  a  Judge  thereof,  may  allow." 
But  the  plaintiff,  while  serving  bis  notice  of 
Intention  within  10  days  after  notice  of  tJie 
entry  of  Judgment,  did  not  ffle  the  notice  until 
21  days  thereafter,  notwithstanding  that  he 
had  neither  applied  for  nor  obtained  an  order 
of  court  or  a  stipulation  of  counsel  allowing 
such  extension  of  time.  Tbe  motion,  how- 
ever, was  heard  on  the  minutes  of  tbe  court, 
at  which  time  the  defendant  filed  an  objec- 
tion thereto,  upon  the  ground  that  the  filing 
of  tbe  notice  of  intention  in  time  is*  essential, 
and  that  the  court  was  therefore  without  Ju- 
risdiction to  «ntertaln  the  motion  for  a  new 
trial. 

[2]  By  way  of  answering  the  objection,  the 
plaintiff  filed  an  affidavit  setting  forth  va- 
rious reasons  and  facts  in  explanation  of  his 
failure  to  file  bis  notice  within  the  time  pre- 
scribed by  the  Code.  But  the  court  did  not 
have  power  to  consider  matters  offered  in 
excuse  of  such  failure,  even  under  sectloo 
473  of  the  Code  of  Civil  Procedure,  It  was 
wholly  without  Jurisdiction  to  relieve  tbe  tofir 
pellant  of  the  consequences  of  bia  tellnre  to 
file  the  notice  in  time,  and  the  right  to  move 
for  a  new  trial  was  lost  Union  Collection 
Co.  V.  Oliver,  162  CaL  755,  124  Pat  436. 
There  being  Oierefore  no  proceeding  for  a 
new  trial  upon  whidi  the  proposed  statemoit 
could  rest.  It  waa  not  a  good  statement  after 
decision  of  such  a  motion. 

IS,  4]  Kor  can  a  statemmt,  prepared  under 
sadi  circumstances,  have  any  legal  ^cacy 
aa  a  duly  authorized  statement  on  anwid 
from  the  Judgment  It  Is  true  that  a  state- 
ment settted  la  connection  with  a  motion  fsr 
a  new  trial  may  be  used  on  such  -an  appeal, 
and  that  the  right  to  so  use  it  does  not  de> 
pend  upon  the  fact  that  Vt  was  actually  used 
on  a  naotien  for  a  new  trial,  or  that  an  appeal 
was  taken  from  the  order  denying  the  motion 
for  a  new  trial.  Wall  v.  Mines,  12S  Cal.  136. 
60  Pac.  682;  KeUy  v.  Vtag  Tung,  etc.,  138 
Cal.  602,  7t  Pac.  148;  VlnBen  v.  L.  A.  Ry. 
Co.,  141  Cal.  151,  74  Pac.  7ST;  Blood  v.  Ik 
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Serena  L.  Oo^  ISO  Cal.  IH,  89  Pac.  1000. 
But  these  cases  were  all  cases  la  which  there 
wee  a  valid  proceediog  on  a  motion  toi  a 
mw  trial,  and  the  statement  was  properly 
prepared  In  connection  with  such  proceeding. 
Viewed  as  a  bill  oC  exceptions  to  be  used  on 
api>eal  from  the  judgment.  Che  proposed 
statement  was,  of  course,  too  late.  Code  Civ. 
Proc.  8  650.  Notwithstanding  the  failure  to 
properly  initiate  a  proceeding  for  a. new  trial, 
the  moving  party  might  'have  been  relieved 
by  tbe  low«r  court  under  section  473  of  the 
Code  of  CiTll  Procedoxe  f^m  his  ftUlure  to 
pveaeDt  bis  statement  or  Ull-of  ezcqttLens  in 
time,  fibat  la  to  say,  th«  proposed  stiUBnent 
might  have  be»  regarded  aa  having  a  donUe 
aspect-His  designed  to  be  used  boOi  on  a  mo- 
tion for  a  new  trial  and  on  aiq>eal  ftom  the 
judgment,  and  though  falling  In  tiie  flrst 
tmpect,  might  bare  been  ued  In  the  other. 
Tbe  court  wonld  have  had  Jurisdiction  to  re- 
Here  tbe  idalntlff  from  his  failure  to  serve 
bia  pnflposed  stattfment  tai  time.  Haviland  v. 
Southern  Fac.  EdisOB  -  do.,  IfiS  Pac.  828; 
Stoneslfer  v  KlUmm.  M  Cal.  83.  43»  29  Paa 
SS2.  Bttt  b»e  the  plalntlfl  made  no  appUca- 
Hon  for  relief  under  section  473,  and  tbe 
court  did  not  undertake  to  grant  sncb  relief. 
Scott  T.  Olenn.  97  CaL  618.  32  Pac  673.  It 
merely  settled  the  bill  over  the  protest  of  tbe 
defendant.  The  statement  Is  therefore  whol- 
ly  void  for  eitiier  use  on  an  appeal  from  the 
order  denying  a  new  trial,  or  on  an  appeal 
from  the  Judgment. 

[5,  t]  This  leaves  the  case  to  stand  upon  the 
Judgment  roll  alone,  and  we  can  only  notice 
errors  appearing  therdn.  The  plaintiff  In- 
sista  that  tbe  judgment  of  nonsuit  cannot  be 
upheld  for  the  reason  that: 

"Tbe  complaint  aU^ca  the  making  of  a  prom- 
isBory  note,  which  is  set  oat  verbatim  in  the 
complaint,  and  the  answer  admits  tlie  delivery 
of  said  note  and  the  nonpayment** 

■But  tbe  complaint,  after  setting  out  the 
note  and  alleging  its  ^^Ivery  and  nonpay- 
ment, states  in  elaborate  detail  the  history 
of  the  various  transactions  and  proceedings, 
following  the  execution  of  tbe  note  by  A.  E. 
Head,  the  defendant's  testator,  as  one  of  50 
guarantors  of  the  California  Mutual  Life  In- 
surance Company,  including  the  unsuccess- 
ful efforts  of  the  company  to  realize  a  profit 
on  its  insurance  business,  the  involuntary  In- 
solvency in  18S5,  the  final  liquidation  of  Its 
affairs,  and  the  sale  of  the  notes  under  execu- 
ti(«i.  These  facts  are  all  enumerated  In  our 
former  decisions  In  this  action  and  need  not 
he  repeated  here.  See,  also.  Morrow  v.  Supe- 
rior Court,  64  Cal.  383, 1  Pac.  354;  In  re  Cal. 
Mut.  Life  Ins.  Co.,  81  Cal.  364,  22  Pac.  860. 
The  complaint,  apparently  following  the  deci- 
sion in  133  Cal.  42.  65  Pac.  131.  676,  also  al- 
leges tbe  assignment  of , the  note  to  tbe  estate, 
which  tbe  plaintiff  represents  as  Bpe<^l  ad- 
ministrator, in  settlement  and  extiqgtitah- 
ment  of  a  clalin  against  the'company  atlMi^ 
cut  of  an  insurance  policy  on  the  life  of  the 
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deceased.  Other  all^gatlona  cover  matters 
which  need  not  be  mentioned  here.  Finally 
the  complaint  alleges  a  demand  in  18SS  for 
payment  of  the  note  and  interest,  and  the 
subsequent,  unsuccessful  attempts  to  recover 
judgment 

The  answer,  admitting  the  making  of  tbe 
note  under  the  clrcnmstancea  alleged,  sets 
up  by  way  of  defense  the  same  matters  con- 
sidered and  approved  In  Neale  t.  Morrow, 
133  Cal.  42,  65  Pac.  131,  676,  and  denies,  for 
the  most  part  on  information  and  bdlef,  va- 
rious material  allegatlonfl  of  the  compitdnt, 
as,  for  Instance,  the  demand  upon  defend- 
ant's testator  for  payment,  tbe  asBlgamaat 
of  the  note  to  plaintiff  as  a  creditor  of  tba 
company,  and  the  proceedings  whereby  Qie 
company  was  decreed  Insolvent  Tbe  plaln- 
tlfl filed  a  general  demurrer  to  the  answer. 
He  contends  tiiat  inasmuch  as  max^r  of  the 
allegatlops  of  the  compl^t  were  based  upoh 
the  flndlDgg  of  tbe  eourt  at  tbe  former  trial, 
the  facts  covered  therein  had  be^  proved 
and  were  known  to  the  defendant,  and  could 
not  be  denied  upon  Information  and  belief— 
that  sncSi  dentals  were  for  that  reason  Insnf- 
pdent  and  must  be  disregarded.  But  tbe 
findings  were  nullified  by  tbe  reversal  of  the 
judgment,  and  It  was  not  only  necessary  for 
the  plaintiff  to  plead  and  prove  aver  again 
the  facts  material  to  his  cause  of  actkm,  but 
pr(v>w  for  tbe  defendant  to  deny.  them. 

[7]  The  plaintiff  further  argues  that  "all 
the  allegattoas  in  the  eomplalnt  outside  those 
alleging  the  making  of  tbe  note,  the  demand, 
and  the  nonpayment,  were  only  required  or 
proper  to  offset  and  forestall  the  plea  of  tbe 
statute  of  lindtattona,"  and  "became  functus 
offldo  ad  boo"  upon  tiie  decision  In  Neale  v. 
Morrow.  160  Cal.  414,  88  Pac  816.  But  the 
contention  la  without  merit  The  dedalon  of 
this  court  In  188  OaL  ^  66  Pac^ .  131.  576, 
determined  that  It  was  necessary  for  plain- 
tiff to  prove  tbe  fitcts  aUeged.  And  tbat  de- 
cision also  held  that  tbe  acts  and  transac- 
tions set  up  in  the  answer  operated  to  dis- 
charge tJie  guarantors  from  their  liability. 
Even  assuming  that  Uie  answer  admits  the 
demand  and  nonpayment  of  the  note,  we 
cannot  see  bow  the  plaintiff.  In  view  of  the 
reasoning  of  the  court  in  that  decision,  now 
stands  In  any  better  position  than  he  did  at 
the  former  ti|al.  The  plaintiff  argues  at 
great  length  that  the  decision  "is  not  good 
law,"  and  that  the  answer  consequently 
presents  no  legal  defense  to  his  right  to  re- 
cover judgment  on  the  note.  But  that  case 
constitutee  a  final  adjudication  which  is  con- 
clu^ve  as  to  the  rights  of  the  plaintiff  in  re- 
gard to  all  questions  decided  therein,  and 
this  court  cannot  d^rt  from  its  cwsequenc- 
es.  S(Hithem  Pac.  By.  Co.  v.  Edmnnds,  168 
Oal.  415,  148  Pac.  597 ;  Hlgnero  v.  Cores,  168 
CaL  788,  146  Pac.  529.  As  the  answer  sets 
up  a  good  defense,  and  denies  material  al< 
legations  of  the  complaint.  It  was  suffldoik 
as  aj^lnst  a  general  demurrer,  and  the  plain- 
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tur  WAS  not  entitled  to  judgment  on  Uie 
pleadings.  Tbls  disposes  of  the  appeaL 

Judgment  afiBrmed. 

We  concur:    SLOSS,  J^;  SHAW,  J. 


COI/IUHOTJN  V.  PACK  et  al.   (Civ.  1772.) 

ODistrict  Court  of  Appeal,  First  Diatrict.  Cali- 
fornia.   Not.  1^  1916.) 

1.  Sales  *=s62(6>— Actioh— Kvidbnck. 

Id  a  proceeding  under  Code  Civ.  Proc.  S  980, 
providing  that  parties  not  Bummoned  in  action 
on  joint  contract  may  be  summoned  in  the  ac- 
tion after  judgment,  evidence  that  defendant 
was  associated  in  the  ovnership  of  certain 
placer  claims  with  the  defendant  against  whom 
judgment  had  been  recovered  b;  default,  and 
that  he  bought  supplies,  for  developing  such 
claims,  from  plaintiffs,  for  which  the  defaulting 
defendant  also  promised  to  pay,  held  to  show 
that  defendants  were  jointly  indebted,  in  view 
of  the  presumption  created  Civ.  Code,  1 1431, 
tint  an  oblii^tim  Imposed  on  asrexal  persms 
is  joint. 

(Kd.  Note.— For  other  cases,  see  Sales,  ^Cent 
Dig.  I  138;   Dec.  Dig.  «=»a2(6).] 

2.  Pbincifai.  ano  Aoxht  ^»145GZ>— UiVDia- 

CLOSED  PbIN'CIPAL. 
IHie  fact,  that  a  prindpars  connection  in  a 
transactioQ  was  not  disclosed  will  not  relieve 
him  from  obligation  hereon,  where  such  obliga- 
tion -was  created  for  and  in  behalf  of  himself 
end  the  person  acting  aa  bis  agent, 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  K  SlU,  517;  Dec.  Dig. 
«s>149(2).] 

S.  BTIDBITCK  ^809  —  AOKISBIONB  —  PbX> 
UMINABT  PBOOF. 

In  action  for  goods  sold,  it  was  not  error 
to  permit  one  jointly  liable  with  defendant  to 
testify  aa  to  conversations  with  defendant,  with- 
out first  showing  the  relation  Ot  iirincipal  and 
agent  existed  between  them,  in  view  of  Code 
Cav.  Proc.  S  1S70,  subd,  5,  providing  that  evi< 
dence  may  oe  given  of  act  or  declaration  of  a 
joint  debtor  after  proof  oC  joint  debt. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1162;  Dea  Dig.  4a»809.] 

Appeal  from  Snperlor  Oonrt,  City  and 
Ooonty  of  Sao  Fraadaco;  Daniel  O.  Deasy, 
•  Jnuge. 

Action  by  W.  W.  Colqutaonn  against  niOB. 
W.  P&v^  and  otbera.  From  a  Jndgmoit  for 
plaintur  and  denial  of  new  trial,  defendant 
Henry  B.  Lee  appeals.  Affirmed. 

H.  li.  Clayberg,  Clark  Clement,  and  Clay- 
berg  &  Whitmore,  all  of  San  Francisco,  for 
appellant.  Jos.  K.  HatcMnson,  of  San  Pran- 
dseo  (Walter  Slack,  of  San  Frandsco,  of 
counsel),  for  respondent 

LENNON,  P.  J.  Tbls  Is  an  action  for  the 
value  of  goods,  wares,  and  men^ndise  al- 
leged to  have  been  sold  and  delivered  by 
plaintUTs  assignors  to  the  defendants  Thom- 
as W.  Pack,  T.  O.  Toland,  and  Henry  B: 
Lee  at  their  special  Instance  and  request 
The  original  snmmons  was  not  served  upon 
the  defradant  Lee.  On  F^mary  4,  1013, 
a  default  judgment  was  entered  against  the 
defendant  Pack.   With  tUs  Jadgmo^  u  a 
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basiit.  plaintiff,  pnranant  to  the  provtelOTis 
of  section  989  of  the  Code  of  ClvU  Procednre, 
procured  the  tsaaanoe  of  a  anmmons  dltetfted 
to  the  defendant  Lee,  commanding  him  to 
show  cause  why  he  afaonld  not  be  boand  by 
the  Judgment  agntost  Pack  in  the  same 
manner  aa  thong^  he  had  been  orlglnallr 
served  with  summons.  Responding  to  this 
snmmona,  defendant  Lee  appeared  In  the 
action  by 'filing  an  answer.  In  which,  pursuant 
to  the  prortstona  of  wctlen  992  of  the  Code 
ot  Civil  ProoednTB,  he  qiedflcally  denied  any 
UablUty  on  tb^  obligation  upon  whldi  tte 
Jndgment  against  tha  defendant  Pa<ft  was 
recovered,  and  thmby  put  in  tesne  all  the 
material  allegattonfl  of  the  idaintUTa  com* 
.plaint  aa  ftaUy  and  efEectlTtily  as  he  might 
have  done  in  the  first  instance  had  the  orif- 
Inal  snmtaons  been  served  BpM  him.  Upott 
the  lasTtes'  thus  nteed  the  trial  court  among 
other  things,  and  In  addUton  to  finding  (he 
prior  rendition  and  entry  of  the  Judgment 
against  the  defendant  Paxd^  fouDd  that  the 
plaintifPs  assignor  had  sold  and  d^vered 
goods,  wares,  and  menAandlse-  of  the  reason- 
able valne  of  1953.05  to  the  deteodants 
Thomas  W.  Pack  and  Henry  B.  Lee,  and  to 
each  of  them,  at  the  spedal  instance  and  re- 
quest of  each,  and  that  no  part  of  said  sam 
had  been  paid  save  the  sum  of  $300.  From 
its  findings  the  trial  court  deduced  the  con- 
dnslon  of  law  that  the  defendant  Lee  was 
bound  by  the  judgment  against  the  defendant 
Pack  to  the  extent  of  ?653.05  with  interest 
thereon  from  the  Ist  day  of  Bfarcb,  1912. 
in  the  same  manner  as  though  he  bad  been 
originally  served  with  summons.  Judgment 
was  accordingly  entered  against  Lee  In  the 
sum  of  $786.25,  from  which  and  an  order 
denying  a  new  trial  he  has  appealed. 

Upon  the  trial  of  the  case  the  plaintUT  pre- 
sented the  testimony  of  three  witnesses — 
that  of  the  defendant  Pack  and  0.  J.  and 
B.  J.  Teagle,  plaintiffs  assignors.  No  evi- 
dence was  itroduced  and  no  evidence  of  any 
kind  offered  on  behalf  of  the  appealing  de- 
fendant. The  defendant  Pack  testified.  In 
effect,  that  he  and  the  defendants  Lee  and 
Toland  were  associated  In  the  ownership  of 
certain  placer  claims  located  by  them  at 
Searles  J3orax  Lake;  that  he  and  they  had 
arranged  for  the  performance  of  certain 
assessment  work  to  be  done  on  these  claims; 
that  defendants  Lee  and  Toland  instructed 
him  to  take  a  party  of  laborers  to  the  claims 
to  do  that  work;  that  the  defendant  Lee 
employed  one  Tarney  to  take  these  laborers 
anu  provisions  for  them  in  automobiles  to 
the  CE^mp  which  he  (Pa(^)  was  to  establish 
on  the  lake;  that  he  establisbed  the  camp 
and  bought  srfpplles  tor  several  days  from  the 
Teagles,  plahititt'a  assignors;  that  he  re- 
quested the  Te^es  to  let  yam^  have  what 
was  needed  at  the  camp;  that  he  later  n- 
peated  this  request  at  the  express  dlrecdm  of 
the  defendant  Lee;   that  snbaeqnently  In 
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Anrtl,  1^,  be.  bC  tin  Mendant  Ln^  dlno- 
tion,  wrote  tiie  T«aglei  pramlilng  paiment; 
OAt  Lee.  dvrins  tlie  sprbiB  oC  lua.  enOew^ 
ored  to  raise  the  money  neeossuy  to  pay 
fbe  Teagles  for  the  goods  porduuKd  fram 
tbem;  Out  tbe  deffindant  Lee  never  at- any 
time  radiated  tbe  un  dti»t&»  Taft^ea,  but, 
on  tbe  contnuTT-  defllated  tbat  lie  wovld 
^17  tbe  same  "as  soon  u  M  ooaU.  get  tbe 
money.**  Tbe  teatlmtMiy  erf  tbe  TfetM^ee,  wbkti 
was  in-esented  in  tbe  fiorm  of  ddwelttenSt 
eetabUshed  ttie  t^BaaonaUe  vftlne  of  the  mer- 
dundlae  in  qnestton  to  be  tbe  Mm  of  IH3.0S, 
and  tbe  deltrery  of  tbe  same  to  Vanwr  for 
use  at  tbe  eamp  establbfbed  1^  and 
malntafded  by  all  (rf  the  deftedants  lop  tbe 
performance  of  tbe  araessmfflit  work  bweln* 
bi^re  referred  tOi  ■  TaOr  %egOnumfr  bow- 
ever,  Shoved  tbat  bit  9800  bad  bean  paid  on 
accoant,  and  that  tbebr  «latm  agatnat  tbe  de- 
fMidants  bad  been  doly  asidgned  to  tbe  plain* 
tiff. 

^Cbe  foregoing  HipttaB  «f  the  evidence  ad- 
dnced  in  support  of  tbe  ptaintilTB  case  Is 
made  In  response  to  tfae  contentloa  tbat  tbe 
evUlenoe  falls  to  ahAw  ttat"tbe  defendants 
Pack  and  Lee  were  jolniSy  Indebted  to  plain- 
tiff's assignor,  and  tbat  tba:efot«  tbe  plain- 
tiff failed  to  bring  bis  case  within  the  pro- 
vislonB  of  section  088  of  tbe  C!ode  Of  Civil 
Procedure. 

[1,2]  That  tbe  defendant  Pack  was  liable 
for  tlie  payment  of  the  IndditednesB  in  suit 
was  established  beyond  (iontiovcrsy  by  the 
Judgment  previously  ottered  against  -him; 
and  that  the  defendants  Lee  and  t^ck  were 
ivindpals  in  tbe  transaction  out  of  which 
the  obligation  arose  waa,  we  tbtnk,  sufficient- 
iy  4fbown,  and  therefore  the  obligation  In 
suit  was  Imposed  upon  both.  Consequent]; 
the  presumption  prevails  that  the  obligation 
was  joint.  avU  Code,  1 1431.  ■  The  fact  that 
tbe  deftedant  Lee's  coonection  aB  a  principal 
In  tbe  transaction  was  not  disclosed  to  plain- 
tiff's assignora-will  not  avail  to  reUeve  him 
of  an  obligation  which  was  created  for  and  In 
behalf  9t  hfan  and  his  codefendant  Daaha- 
way  Ass'n  v.  R<«8rs,  79  Cal.  211.  21  Pac. 
742. 

[3]  The  trial  court  did  not  err  In  its  ruling 
permitting  the  defendant  Pack  to  testify  to 
conversations  with  the  defendant  Lee  without 
first  lowing  that  the  relation  of  principal 
and  agent  existed  between  them.  The  tes- 
timony of  the  defendant  Padc  contained  no 
suggestion  that  he  was  acting  aa  the  agent 
of  the  d^endant  Lee  in  tbe  transaction  In 
suit  In  any  respect  save  that  vrhii^  may 
have  been  implied  from  the  feot  that  the 
defendants  Tolaud  and  Lee  were  aaaodated 
with  him  In  the  ewnenhlp  and  oi>eratlon  ci 
the  placer  claims  whl<^  they  had  located  at 
Searlea  Borax  Lake.  Moreover,  the  Joint 
obligation  baring  been  established,  tbe  testl* 
■tony  of  Padt  ooBcenteg  the  cendact  aad 
oonveraatlons  ot  Lee  In  connectkm  wttta 


the  tradsaedon  la  antt  was  wtgtu^py  receiv- 
ed la  evidence.  Sobdlvlsioti  D,  |  1870,  Code 
Olv.  Proe. 

The  Jadgment  and  order  dNtylng  a  new 
trial  are  afflnaed. 

'We  oonenr:  ESffiBIQAN.  J.;  RIOH- 
AED8,  J. 

BBOFLD  T.  BOLINa  (Or.  05S.) 

(Distilet  Court  of  Appeal,  First  District,  Cal- 
ifornia.  Nov.  IS.  ma.  BdtwtfatJt.Deaied 
by  ^uimiM  Cqvrt  Jan.  ^  IfilT.) 

CBOfiirAL  Law  «=wG18fl)  —  QEatncK — Tub 
vpK  PaoRouTOpmn  —  JUqht  n>  Maw 

Under  Pen.  Code,  S  1191,  pnnfdbig  that  aft- 
er a  veidtet  of  gtiilty  the-  court  must  epp<d»t- 
ft-  time  (or  judgment  not  less  than,  2  nor  moce 
than .  6  days  aftec  the  verdict,  vprovlded  thf^t 
the  time  may  be  extended  not  more  than  10  days 
to  hear  motion  for  new  trial  or  in  arrest  of 
lo^ment,  and  not  more  than  20  days  where 'flte 
gaeation  of  probation  j«  considered,  but  that) 
tup  time  may  be  further  extended  at  d^endaut's 
request  not  more  than  80  days,  and  section' 
1202,  requiring  judg:ment  to  be  pronounced  on 
tbe  day  appointed  aad  if  not  rendeMd  wittnn  the 
time  fixed  or  to  whixth  it  is  continued  under 
section  1191,  the  defendant  shall  be  entitled  to  a 
new  trial,  wnere  verdict  of  guilty  was  rendered 
on  Uardi  26ch  and  March  28th  was  fixed  as  tiie 
day  (or  sentence,  bat  on  tbat  day  it  was  con- 
tinued until  April  4th,  on  which  day  motion  for 
new  trial  was  denied  and  detendnnt  applied  (or 
probation,  and  tbe  time  was  extended' until  April 
aOth  and  then  until  July  :UHh,  wben  motion  for 
new  trial  was  madef.lt  abould  have  been  eiuDt- 
ed,  tbe  time  of  extension  not  htAng  cumulative, 
and  more  than  110  days  having  elapsed  from  the 
time  of  verdict. 

red.  Note.— For  other  coses,  -see  CtuDinal 
Law,  Cent  Dig.  §f  2187-213©,  3141,  2142, 
2145;  Dec.  Dig.  «=»913(1).] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Oeorge  B.  Cburdi,  Judge. 

Clarence  E.  Bollug  was  convicted  of  grand 
larceny,  and  from  tbe  Judgment  and  order 
denying  new  trial,  be  apcteals.  Reversed. 

E.  A.  Williams,  E.  D.  Edwards,  and  Jamea 
A.  Bums,  all  of  Fresno,  for  appellant.  .  U.  8. 
Webb,  Atty.  Gen.,  and  John  H.  Blordan,  Dep- 
uty Atty.  Gen.,  for  the  People. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  of  conviction  of  the  defendant  of 
the  crime  of  grand  larceny,  and  an  order  de- 
nying bim  a  new  trial  upon  bis  demand 
therefor,  made  under  and  by  virtue  of  seo. 
tious  1191  and  1202  of  the  Penal  Code. 

The  verdict  of  the  Juiy,  finding  tbe  de- 
fendant guilty  of  tbe  offense  charged,  was 
rendered  on  March  25,  1916,  and  the  court 
cm  that  day  made  an  order,  fixing  March  28, 
1D16,  as  tbe  time  for  pronouncing  soitence. 
On  the  last-named  day  an  order  was  ntade, 
further  continuing  the  time  for  sentence  to 
April  4,  1916,  on  which  day  a  motion  for  a 
new  tilal  was  made  by  the  defendant  and 
denied  by  tlm  court,  whereupon  the  def^d* 
ant  made  an  aiq>Hcation  to  tbe  court  fw 
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probation,  and  the  conrt  extended  tbe  time 
for  proDoundng  Judgment  until  April  20tb  In 
order  to  receive  a  r^rt  from  the  probaticm 
officer.  On  April  20th  at  the  request  of  the 
defendant  the  court  made  an  order  continu- 
ing tbe  time  for  pronouncing  Judgment  until 
July  19,  1916,  ou  which  day  the  defendant 
moved  the  court  for  a  new  trial  upon  the 
ground  that  judgment  had  not  been  pro- 
nounced within  the  time  limited  by  sections 
1191  and  1202  of  the  Peadl  Code.  Upon  the 
hearing  of  said  motion  it  appeared  that  these 
various  extenalona  of  time  had  resulted  in 
cMttlnuing  the  time  for  'prouonaclng  Judg- 
ment of  conviction  for  a  period  of  116  days 
after  the  day  on  which  the  verdict  of  the 
Jury  had  been  returned.  The  court  denied 
tlie  defendant's  motion  for  a  new  trial  made 
upon  that  ground,  and  proceeded  to  pro- 
nounce the  Judgment  from  which  this  appeal 
is  taken. 

We  are  able  to  see  no  escape  trtm  the  ap- 
pellant's conteition  Uiat  his  motion  for  a 
new  trial  upon  the  last-named  ground  should 
hAve  berai  granted  in  view  of  the  terms  of 
aecOmis  1191  and  1202  of  tbe  Penal  Code, 
and  the  construction  which  the  Supreme  and 
appellate  courts  have  placed  thereon.  Sec- 
tion 1191  of  the  Penal  Code  reads  as  follows: 

"Attar  a  plea  or  verdict  of  guilty,  or  after  a 
verdict  against  the  defendant  on  a  plea  of  for- 
mer conviction  or  anjuittal,  or  tmce  in  jeopardy, 
the  court  mast  appoint  a  time  for  pronouncing 
Judgment,  which  must  not  be  less  than  two. 
nor  more  than  five  days  after  the  verdict  or  plea 
of  guilty;  provided,  however,  that  tbe  court 
may  extend  the  time  not  more  than  tea  days  for 
the  purpose  of  hearing  or  determining  any  mo- 
tion for  a  new  trial,  or  in  arpest  of  judgment; 
and  provided,  further,  that  the  court  may  ti- 
tend  tbe  time  not  more  than  twenty  da^s  in  any 
case  where  the  question  of  probation  is  con'sid- 
ered  in  accordance  with  section  1208  of  this 
Code ;  provided,  however,  that  upon  the  re- 
quest of  tbe  defendant  such  time  may  be  further 
extended  not  more  than  90  days  addition- 
al  •   •  • " 

Section  1202  of  the  Penal  Code  reads  as 
follows: 

"If  no  sufficient  cause  is  alleged  or  appears  to 
tbe  court  at  the  time  fixed  for  Mcmounoing  judg- 
ment, aa  provided  in  section  1191  of  this  Code, 
why  Judgment  should  not  be  pronounced,  it  must 
thereupon  be  rendered;  and  if  not  rendered  or 
iffonounoed  within  the  time  so.  fixed  or  to  which 
it  la  continued  under  the  provisions  of  section 
1191  of  this  Code,  then  the  defendant  shall  be 
entitled  to  a  new  trial.  If  the  court  shall  re- 
fuse to  bear  a  defendant's  motion  for  a  new  trial 
or  when  made  shall  neglect  to  determine  such 
motion  within  the  time  fixed  for  pronouncing 
Judgment,  or  within  the  time  to  which  tbe  same 
18  continued  under  the  provisiMia  ct  section 
1191  of  this  Code  then  the  deteidant  shall  be 
entitled  to  a  new  triaL" 

In  tbe  case  of  Bankin  v.  Saperior  Oonrt, 
167  Cal.  189, 106  Pac.  718,  the  Supreme  Court, 
in  c<m&truing  the  terms  of  these  two  sections 
of  the  Penal  Code,  held  that  the  provisions 
for  the  extension  of  time  to  the  extent  of  10 
days  for  the  purpose  of  deciding  a  motion  for 
a  new  trial,  and  of  20  days  for  the  purpose 
of  determining  the  question  of  probation  up- 
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on  tiie  defendant's  aftpUcatton  therefor,  were 
not  cumulative,  and  that  tbe  latest  date  to 
which  the  court  was  authorised  to  extend 
the  time  for  renderinc  Judgment  was  a  day 
not  more  than  26  days  after  the  date  of  the 
return  of  the  verdict  This  decision  of  the 
Supreme  Court  was  rendered  prior  to  the 
amendment  of  section  1191  of  the  Penal  Code 
In  the  year  19U,  by  the  terms  of  whidi 
amendment  the  court  was  authorUed  to  make 
an  additional  extensimi  of  90  days  at  th? 
reQuest  of  the  defendant;  but  the  effect  of 
this  amendmoit  cannot  be  held  to  have 
changed  the  rule  already  laid  down  in  the 
Rankin  Case;  and,  while  it  is  strenuously 
contended  by  the  re^randait  herein  that  tbe 
language  of  tbe  Supreme  Court  In  that 
case  dedulng  Qie  rule  was  oMter.  It  never- 
thelew  has  been  tdlowed  by  the  appellate 
courts  In  later  cases  (People  v.  Polity  26 
GaL  App.  461, 143  Fac  1066;  People  v.  Win- 
ner, 160  Pac.  689),  and  that  being  so,  this 
court  feela  that  if  a  departure  is  to  be  made 
from  tbe  rule  laid  dom  In  the  Bankin  Case^ 
such  dqwrtore  iGdiould  be  made  by  tbe  Su- 
preme Court,  (md  not  la/y  this  tilbunaL 

It  follows  necessarily  Oiat  the  Judgment 
and  order  denying  the  defendant's  motion 
for  a  new  trial  must  be  revised,  and  It  Is 
so  ordered. 

We  concur:  USNNON,  P.  7.;  EBBRI- 
QAN.  J. 


HUSBAND  T.  HUSSBT.   (Oy.  180L) 
(District  OoQzt  €i  Appeal,  First  XMstrlet,  Oali* 

fomia.   Nov.  16,  1916.) 
Afpkai.  and  Bsbob  «s>1011(1)— ConrucnNO 

EVIDENCK. 

A  Snding  based  on  conflicting  evidence  is 
not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8868-3988;  De&  lAg.  «s3» 
1011(1).] 

Appeal  from  Superior  Court  Alameda 
County;  N.  D.  Arnot,  Judge. 

Action  by  Charles  H.  Husband  against  WfX' 
liam  A.  Hnssey.  From  a  Judgment  toa  plain- 
tiff and  denial  of  new  trial,  defendant  axh 
peals.  Affirmed. 

Robinson.  GOlis  &  Sizer  and  Robin  bod  & 
Slzer,  all  of  Oakland,  tia  aM>ellant.  Beed, 
Nusbeumer  &  Bingaman,  of  Oakland,  tor  re- 
spondent 

PBB  CURIAM.  This  is  an  appeal  from  a 
Judgment  in  the  sum  ot  $1,000  entered  In 
favor  of  the  plaintUC  in  an  actiOQ  for  the  val- 
ue of  10  shares  of  the  cai^tal  stock  of  a  cer- 
tain corporation  wbldi,  It  was  alleged,  the 
defendant  for  a  valuable  consideration  had 
agreed  to  deliver  to  tbe  plaintlA. 

The  evidence  adduced  upon  tbe  trial  of  the 
case  was  directed  chiefly  to  the  Issue  raised 
by  the  defendant's  anawer.  as  to  whether  or 
not  he  bad  agreed  to  deliver  to  tbe  plaintiff 
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aii7  nnmber  of  itaiuis  of  Hie  eoxpoMb  stock 
In  eontroraray  In  enefls  of  tiie  10  shates 
wbicb  the  pbdntUTs  complaint  alleged  tSuit 
be  had  reotf red  pnnoant  to  bis  agreement 
with  the  defendant 

No  point  of  law  Is  involTed  In  thd  appeal. 
It  la  grounded  sol^  In  tbe  contention  that 
the  flnding  of  tbe  trial  court  that  tbe  de- 
fendant hwl  agreed  to  deliver  20  and  not  10 
fiharea  of  tbe  stock  in  qneatiim  Is  contrary  to 
the  preponderance  of  the  eridence,  which, 
npon  that  idiaae  of  the  case,  ia  In  pronounced 
conflict;  and  we  are  requested  by  tbe  appel- 
lant to  wei^  tbe  eridence  and  oonrtder  tbe 
crediblUty  of  witnenes.  This,  of  course,  un- 
der tbe  familiar  rule,  we  cannot  da 

Judgment  and  order  appealed  from  are 
affirmed. 


McGINN  T.  PRITCHARD  et  al.   (C9t.  1795.) 

(Dfatrict  Coart  of  Appeal,  First  District,  Cali- 
fornia,  Nov.  14,  1916.) 

BlEOHANICS'  LiBITS  ^s64  —  Vauditt  —  WHO 

Mat  CitEATE. 
The  purchaser  of  real  estate  under  install- 
ment contract  cannot  Impress  the  lend  with  a 
lien  for  street  improvements  binding  upon  the 
owner,  in  the  atwenca  of  proof  that  the  real 
owner  has  by  hia  conduct  ao  far  concurred  in 
the  improTement  as  to  be  estopped  to  deny  tbe 
validity  of  the  lien. 

[Ed.  Note^For  other  eaaes,  see  Mechanics' 
liena.  Cent.  Dig.  f  81;  Dea  Dig.  «»64.] 

Aiq>eal  firom  Supaior  Coort,  City  and 
County  (tf  San  Francisco;  B.  P.  Mogan, 
Judge. 

Action  by  George  W.  MiGlnn,  doing  busi- 
ness as  O.  W.  McGinn  &  Co.,  against  W.  S. 
Prltcbard,  J.  Maud  Giles,  and  another. 
From  a  jadgment  for  defendants  Giles  and 
another,  and  against  defendant  Prltcbard, 
plalntlS  appeals.  Affirmed. 

J.  T.  Williams  and  John  D.  Harloe,  both 
of  San  S*rancl8oo,  for  ai^Uant.  H.  M. 
Owens,  of  San  Frandaco,  fur  respwidents. 

PER  CURIAM.  This  Is  an  appeal  from  a 
Judgment  In  favor  of  the  defendaiits  J.  Maud 
Giles  and  Maurice  Roseotbal,  sued  under  tbe 
Octltlous  names  of  Jane  Doe  and  John  Doe, 
in  an  action  brought  to  foreclose  a  Hen  for 

•  street  work.  Tbe  above  named  defendant  J. 
Maud  Giles  was  the  owner  of  the  property  to 

'  be  affected  by  this  Hen  ob  tbe  6tb:  day  of 
December,  1911.  and  on  that  day  entered  in- 
to a  contract  with  W.  T.  Prit<diard  tor  tbe 
pur^Bse'by  the  latter  of  said  property,  by 
the  terms  of  which  said  Prltcbard  went  into 
possession  of  the  same.  While  so  In  posses- 
sion of  said  property  under  said  contract  of 
purchase,  Prltcbard  entered  Into  a  contract 
Irith  tbe  plaintiir  taer^  tor  tbe  doing  of  cer- 
tain street  work  io  front  of  said  property, 
whi<Ai  work  said  r^alntlff  thereafter  did. 
Tbe  defendukt  FEltehard,  however,  defaulted 
iur  tbb  pesformaace  of  ^icoiitnct  of  pur- 
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chase  and  abandoned  the  samey  and  tbe  de- 
fendant Giles  Oiereafter  conveyed  the  prop* 
erty  to  Maurice  Bosenthal.  Upon  tbe  com- 
Idetion  of  tbe  street  improvement  In  front  of 
said  property  by  the  plaintiff  he  filed  his 
claim  of  lien  theretbr.  and  in  due  course 
brought  this  action  to  foreclose  the  aam& 
The  trial  court  rendered  judgment  againft 
Bald  Prltcbard  for  the  contract  price  of  said 
street  Improvement,  but  refused  to  enforce  a 
Mm  against  tbe  property. 

The  ODiy  question  raised  xspoa  this  appeal 
is  as  to  whether  tbe  h«Ader  of  a  contract  oC 
purchase  of  a  lot  of  land  can  Impress  the 
land  with  a  lien  for  street  Improvements 
which  shall  be  binding  upon  tbe  owner  there- 
of. The  case  of  Santa  Crus  Rock.  Paving  Oo. 
V.  Lyons.  IIT  Cal.  212,  48  Pac  1097,  S»  Am. 
St.  Rep.  174,  is  decisive  of  this  question ;  and 
it  was  there  held  that  it  was  no  more  within 
the  constitutional  power  of  the  Legtelatnre 
to  authorize  the  reputed  owner  of  a  lot  or 
parcel  of  land  to  create  a  Men  thereon 
against  the  will  of  tbe  real  owner  than  it 
would  be  to  authorise  such  reputed  owner 
to  transfer  tbe  title  to  said  land.  It  has 
also  been  frequently  held  In  other  jurisdic- 
tions that  one  who  is  in  possession  of 
land  under  a  contract  of  purchase  cannot 
subject  such  land  to  a  lien  ft>r  improve- 
ments upon  the  property  or  npoD.  the  street 
adjacent  thereto,  in  the  abaenoe  of  proof 
that  the  real  owner  of  the  premises  has  by 
his  conduct  BO  far  concurred  in  such  im- 
provement as  to  be  estopped  to  deny  tbe  va- 
lidity of  tbe  lien.  Johnson  v.  SoUday.  19  N. 
D,  463,  126  N.  W.  90;  Callaway  v.  Freeman, 
20  Ga.  406;  WUklns  v.  Utchfleld.  60  Iowa, 
4flS ;  Jones  on  Ueos  (3d  Ed.)  f  124T.  .  ■ 
'  Tbe  record  in  this  case  presents  no  evi- 
dence of  aucb  estoppel,  and  it  therefore  fol- 
lows necessarily  that  tbe  Judgment  ahoold 
be  affirmed. 

It  is  so  ordered. 


MONTGOMERT  &  MULLEN  LUMBER  CO. 
V.  OCEAN  PARK  SCENIC  RY.  CO. 
(Civ.  1803.) 

(District  Court  of  Appeal,  Seccmd  EHatrlet, 
Calitoruia.   Nov.  11,  1910.) 

1.  Appeal  and  Bbsor  «=3l047(l>— Habuusb 
EaaoB  —  EviDjUHoa  —  Books  or  Oaioiiuxi 
^TST  AND  Bill  or  Partioulabs. 
If  books  of  original  entry  of  an  account  are 
admissible,  no  prejudice  results  from  the  intro- 
ducdoa  of  a  bill  of  partleolars  copied  ther^rom, 
under  fhe  court's  statement  that  the  admission 
and  use  were  for  convenience  and  time  sav- 
ing; the  books  being  accepted  aa  original  evi- 
dence. 

[EA.  Note.^ — Fer  other  cases,  see  Appeal  and 

Erron  Cent.  Dig.  ff  4140,  4150-4152;  Dee. 
Dig.  €s»1047(l).T  ' 

Z  EviDENOB  ^S937C(0)  —  Aduissibilitt  — 
Books  of  Obioinal  Bhtbt— Predicate, 
'  Where  fbe  manager  testified  that  books  of 

original  entry  were  kept  under  his  direction 
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and  were  comet,  thsre  was  saffldent  pradloato 

for  their  Introdaction  in  evidence. 

[Ed.  Note. — For  other  eases,  lee  Bvidenoei 
CeoL  Dig.  I  1640:  Dec.  DUs.  «=>876(9).] 

8.  Appkal  akd  Qbbob  «es>831(1)  —  Scopi  — 

PRESUUFIIOIfS. 
nie  court  on  ft^wal  most  assame  a  contro- 
verted question,  when  supported      evidence,  In. 
favor  of  the  findings  of  the  court. 
.   [Ed.  Note. — For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  i  3762;  Dec  Dig.  «=?931(1).] 

4.  New  Tbial  *=a08— GaouwDB— Subpbib*— 

Matbbialitt  of  Evidbnck. 
In  an  action  by  a  lumber  company  for  lum- 
ber sold,  where  witnesses  testified  that  they 
diecked  lumber  used  by  defendant  and  found 
a  little  less  than  that  uiarged  for  by  plaintiff, 
but  that  the  usual  percentage  of  waste  would 
cover  the  discrepancy,  testimony  of  another 
witness  that  defendant  had  used  some  of  the 
lumber  to  repay  another  party  for  lumber  bor- 
rowed was  not  sufficiently  material  to  require 
a  new  trial  for  surprise. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8§  199,  200;  Dec.  Dig.  «=»98.1 

Appeal  from  Superior  Court,  Los  Angeles 
County;  John  W.  Sbenb,  Judge. 

Action  by  the  Montgomery  &  MuUen  Lum' 
ber  Company  against  the  Ocean  Park  Scenic 
Railway  Company.  Judgment  for  plaintiff 
and  order  denying  motion  for  new  trial,  nnil 
defendant  appeals.  Affirmed. 

Walter  M.  BheinBCblld  and  Talontlne  & 
Newby,  all  at  Los  Angeles,  for  appellant 
a&eldon  Borden,  George  H.  Moore^  and  Bicb- 
ard  J.  CnlTer,  all  of  Los  Angelest  for  re-' 
qmndoat 

OONBBX,  P.  J.  The  defiendanrs  appeal 
la  from  an  order  denying  Its  motion  for  a 
nev  trlaL  The  actl<m  was  toonght  to  re- 
cover an  elle^  balance  due  to  tlw  plaintiff 
for  lumber  sold  and  delivered  to  tihe  defend* 
ant  It  was  fonnd  by  the  court  that  tbe 
plaintiff  waiA  uid  delivered  to  defendant  lum- 
ber of  tbe  value  of  12,875.16,  of  which  sum 
$2,000  was  paid  by  tbe  defendant  Appel- 
lant claims  that  tbe  evidence  Is  Insaffldent 
to  support  the  finding  that  any  lumber  was 
delivered  exceeding  In  value  the  amonntpald. 
The  controversy  between  the  parties  relates 
to  the  quantity  of  lumber  delivered,  and  not 
to  the  prices  charged  with  respect  to  the 
vaiiouB  Items. 

C.  V7.  Plnkerttm,  the  manager  of  plalntlfCs 
business,  testified  to  the  sale  of  lumber  by 
plaintiff-  to  the  defendant-  Certain  bw^ 
,  yrere  produced  In  court  whldi  he  said  don- 
tained  the  original  charges.  From  those 
books  a  bill  of  particulars  was  compiled, 
wblcL,  prior  to  the  trial,  was  served  np<m 
the  defendant  and  wblcb  was  used  In  connec- 
tion with  Plnkerton's  testimony.  He  said: 
"Onr  oOce  system  ia  such  that,  when  we  send 
an  order  to  the  yards  to  be  loaded  for  deUvery, 
we  have  working  in  tSie  yards  men  that  we  call 
salesmen;,  they  take  that  order;  they  load  it 
on  the  wagon;  and,  after  they  get  t&e  load 
loaded  on  the  wagon,  they  go  to  the  office  and 
liialce  the  charge  on  these  books  as  the  loaS  Is 
loaded.    Those  entries  are  mad^  up  hi '  ttipli-  i 


eate.  Tht  — <*<^fn  In  Uut  cbargfe  sim- 

ply itemizes  out  so  many  pieces  of  each  kind. 
The  triplicate  copy  ia  given  to  the  driver  and 
delivered  on  the  job  wlt£  the  load.  Then  In  the 
course  of  business  the  office  force  makes  the 
extension  in  dollara  and  osuts.  Although  these 
books  SMiiear  to  have  been  written  with  a  car- 
bon, t!hey  were  made  at  the  time  the  original 
ticket  was  made.  The  original  is  sent  at  tbe 
end  of  the  month  to  the  customer,  dlieae  hotAa 
were  kept  under  my  direction,  and  I  know  to 
my  own  knowledge  that  these  are  correct 
charges." 

Upon  that  statement^  the  hoclka  aa  a  whole 
and  as  one  exhibit  were  Introduced  In  evi- 
dence. They  are  not  contained  In  the  rec- 
ord on  api>eal.  The  bill  of  particulars  was 
by  stlpulatiou  Introduced  Into  the  bill  of  ex- 
ceptions In  lieu  of  setting  out  a  copy  of  the 
books,  and  PInkerton  testified  that  the  orig- 
inal bill  of  particulars  corresponds  with  the 
charges  as  contained  In  the  books,  "so  &t  as 
feet,  etc,  are  concerned." 

[1]  The  defendant  objected  to  the  bUl  of 
particulars  when  It  was  offered  In  evidence, 
and  now  urges  that  Its  admission  was  error. 
If  tbe  books  themselves  were  admissible,  we 
tliink  that  the  defendant  could  not  be  preju- 
diced by  the  use  which  the  court  made  of 
the  bill  of  particulars.  Its  admission  and 
use  were  distinctly  stated  by  the  court  to  be 
for  purposes  of  convenience  and  the  saving 
of  time ;  the  books  being  accepted  as  the  orig- 
inal evidence. 

[2]  Tbe  only  Question  then,  as  to  this  mat* 
ter  relates  to  appellant's  contention  that  no 
sufficient  foundation  was  laid  for  the  admis- 
sion of  the  books.  Counsel  for  appellant  point 
out  that  the  men  who  actually  made  the  en- 
tries In  the  books  did  not  themselves  testify 
to  the  correctness  of  the  Items  entered  by 
them.  This  was  not  necessair  In  order  to 
make  a  prima  facie  showing,  since  Pinker- 
ton  testified  that  the  books  were  kept  under 
hla  direction  and  were  correct  ^e  record 
thus  made  snbstantlally  conforms  to  the 
requirements  of  the  rule  limiting  the  admis- 
sion of  books  In  evidence,  aa  stated  In  Chan 
Kin  SJng  V.  Gordon,  171  Cal.  28,  151  Pac 
637,  an  follows: 

"In  order  to  lay  the  foundation  for  the  admis- 
sion ot  such  evidence,  it  must  be  shown  that 
the  books  in  question  are  books  of  account  kept 
in  the  regular  course  of  the  businesa;  that  the 
business  is  of  a  character  in  which  it  is  proper 
or  customary  Co  keep  su<di  books;  that  ue  en- 
tries were  uther  oriainal  entries  or  tbe  first 
permanent  entries  of  the  transactions;  that 
they  iwere  made  at  the  time,  or  within  reason- 
able proximity  to  the  time,  of  tbe  respective 
transactions:  and  that  the  person  making  them 
had  personal  knoiria^s  of  the  transactions,  or 
obtained  such  knowledge  ttom.  a  report  regular- 
ly made  to  him  by  some  other  person  employ- 
ed in  the  business  whose  duty  it  was  to  make 
the  same  In  the  r^ular  oonrse  of  bttslasas." 

It  Is  Insisted  Uiat  tbe  court  wred  In 
admitting  the  testlmoiv  abon  stated  ot  tlie 
itltness  PInkerton  as  to  the  correctness  of 
the  accounts,  of  -  which  Accoaots  appellant 
says  Uiet  Plnk^on'bad  no  personal  knovl* 
edgei    Chandler  t,  BcMsett,  81  OaL  Ajg^ 
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S3S.  8ST,  181  Pac.  801,  Is  dted  In  mwort  of 
thta  obJectloiL  But  tn  that  case  It  avpetnd 
tliat  the  witness  who  testis  that  the  book 
of  account  was  "k  true  and  cornet  account 
of  the  transaction**  was.  a  bocitkee^eT  who 
bad  himself  madfi  the  entries  without  haTlng 
personal  knowledge  of  the  transactions,  and 
the  entry  In  the  book  itself  was  so  Indefinite 
and  vnoertftin  that  it  was  held  to  be  Inad- 
mlssible  as  evidence  of  the  fact  sou^  to  be 
proved.  Ndtber  was  It  shown  that  the  en- 
try had  been  made  at  a  time  contempora- 
neous wlUi  the  tiansactiOD  to  iriildi  it  was 
supposed  to  relate.  We  think  that  the  fee«- 
tluiony  of  Plnkerton  to  ^ildi  tills  obJaotltMi 
Is  urged  was  properly  admitted. 

[t]  It  Is  not  dlq>ttted  Oiat  aocording  to 
these  books  the  amount  ot  lumber  furnished 
was  the  tnlX  amount  claimed  by  the  plain- 
tiff. Pliifcerton  further  testified  as  follows 
concerning  the  lomber: 

"It  was  delivered  on  the  BVsaer  Pier  at  Ocean 
Park.  It  was  the  scene  of  the  Ocean  Park 
Scenic  Kailway.  lamber  was  used  for  the 
bnilding'  of  an  extension  on  tlie  Ocean  Park 
Scenic  Railwaj-  .  I  woa  on  die  Fraeer  Pier 
every  day  during  that  period,  and  saw  lumber 
bein^  deuvered  and  used." 

After  a  controversy  had  arisen  over  plain- 
tiff's demandi  on  this  account,  Plnkertou  and 
another  witness  cheeked  up  the  lumber  piece 
by  idece  that  was  used  In  the  extension  of 
the  road  and  found  a  total  of  a  little  over 
120,000  feet,  without  making  any  allowance 
for  was^  The  plaintiff  claims  to  have  ac- 
tually delivered  about  140,000  feet.  There  Is 
t^rttoony  titat  the  wastage  In  the  use  of  lum- 
ber for  a  stmcture  of  that  kind  wonld  rea- 
s<Hiably  be  from  20  to  20  per  cent  Twenty 
per  cent  would  be  sufB^ent  to  cover  the  dis- 
crepancy ;  and,  although  other  witnesses  tes- 
tified that  the  wastage  need  not  be  more 
than  U>  per  cent,  we  must  assimie  this  con- 
troverted qnestlpn  In  fAvor  of  the  findings 
ct  the  conrt.  ^pellant  says  there  is  no  pre- 
tense that  the  120,000  feet  checked  was  Iden- 
tified as  Inmber  faruished  by  tbe  plaintiff. 
We  find,  however,  In  the  testimony  of  Paul 
D.  Hows,  who  snperlntended  the  bnlMlng  of 
the  extension  of  the  railway,  a  statement 
that  be  ordered  a  majority  of  the  lumber 
that  went  into  the  road,  and  that  be  does 
not  recall  orderin^r  any  lumber  tram  any  oth- 
er con^Mihy  except  'lie  plaintiff  for  use  In 
the  extenslra. 

There  are  several  other  points  wherein  It 
is  claimed  that  the  court  erred  In  the  ad- 
ndsslon  of  testimoiv.  Althousb  counsel  neg- 
lected to  refer  us  to  the  pages  o<  tbe  tran- 
script wblch.'We  w«e  wpscted  to  examine, 
we  have  given  the  nuUters  some  attoitlon 
and  are  satisflsd  that  the  roUnga  of  the  court 
with  reference  .  tbareto  ■  ware  solntantlsaiy 
eoxnet. 

£4]  Finally,  It  to  urged  that  the  court 
sho^  have  granted  a  new  trl^  becauat  of 
sniprlse  to  the  appellant  In  tbe  >  testimony 


of  one  of  plalntUTs  witnesses  and 
connt  of  newly  discovered  evidence  whlt^  It 
Is  claimed  woold  have  enabled  the  defendant 
to  overcone  said  sorprlalng  tratlmony.  The 
unosqpeoted  dement  was  tltat  accoxdlng  to 
the  witness  Lain  smne  •of  tbe  lombw  tat- 
nlshed  by  the  t^alntiff  to  the  d«f«ndant  was 
not  used  in  the  railroad  extension,  but  was 
transferred  to  another  company  to  r^taca 
lumb^  whl^  the  defendant  had  previously 
borrowed  from  that  conq>any  tor  use  in  some 
of  defendants  work.  The  testimony  thus 
produced  was  merely  incidental  to  that  part 
of  tSa  evldoioe  whereby  the  plaintiff  was  at- 
tempting to  show  why  the  amount  ot  lumber 
found  in  the  stmcture  as  built  was  lees  than 
the  amotmt  ci  lumber  aU^^  to  have  been 
delivered.  Tbe  court  had  h^we  It  other 
evidenoe  tending  to  show  Uiat  tbe  percwt- 
age  of  waste  ordinarily  and  reasonably  oc- 
curring was  Buffldent  to  account  for  that 
dlfftf-oice.  It  was  therefore  a  matter  with- 
in the  dtsovtlon  of  the  court  to  detennlne 
whether  or  not  the  new  erldence,  which  de- 
fendant claims  that  It  could  produoe  If  al- 
lowed a  second  trial  of  the  case,  would  be 
likely  to  lead  to  a  different  datwmlnatlon  of 
the  main  Isaue. 

"A  motion  for  e  new  trial  on  the  gronnd  of 
newly  discovered  evidence  is  properv  denied 
where  in  the  opinion  of  the  trial  court  it  Is  not 
probable  tfaat  the  additional  evidence  would  have 
produced  a  different  result."  Atkinatm  v.  West- 
am  Devcloimient  Syndicate,  170  Csl.  611,  ISO 
Pac  368. 

The  order  Is  affirmed. 

Wo  concur:   JAMES,  J.;  SHAW,  J. 


WATKOCHB  et  aL  T.  BORVVEZ  et  sL 
(No.  8848.) 

(Supreme  Conrt  of  Oklahoma.   Dec.  19,  1916.) 

(BylliOmt  by  ik9  Ooitrt.) 
Apfui.  and  Bason  «ss>144-^amB8-iIltoox8- 

SABT  PaBTIBS— DtSlOSSAL. 
Where,  In  an  action  to  quiet  title  to  real  es- 
tate, certain  defendants  file  disclaimers  and 
Judgment  is  rendered  In  favor  of  plaintiff  against 
the  remaining  defendants,  who  bring  proceed- 
ings in  error  to  reverse  said  judgment  and  Join 
with  plaintiff  as  defendants  isx  error,  those  de- 
fendants who  filed  disclaimeES  In  the  trial  court 
and  where  defendanta  in  error  who  filed  dis- 
claimers waive  tbe  issaance  and  service  of  sum- 
mons in  error,  but  no  summons  in  error  is  issued 
and  served  upon  plaintiff  within  the  time  pre* 
scribed  by  law,  Mri4>  that  defwdSnts  in  error 
who  filed  disclaimers  wwe  not  necesaazy  psrttes 
to  the  proceeding  In  this  court  and  uie  cause 
should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  &  923 ;  Dec  Dig.  «=»144.] 

Error  frraa  District  Oourt,  Okfuibee  Ooon- 
tar;  George  O.  Onunp,  Ju^e. 

Sidt  by  Ladneal  Bchntts  against  Watkoche 
and  othOT  and  B.  Selvidge.  Judgment  for 
plstlnUff,  and  def^idants  bring  mror.  0&  mo- 
tion to  dismiss.   Motion  granted. 
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Bell  Sc  Fellows,  of  Tulsa,  tor  plaintUts  In 
error.  Carroll  ft  Mason,  of  Tulsa,  for  de- 
fendants In  error. 

HARDT,  J.  Defendant  In  error,  lAidneal 
Scbultz,  brought  suit  in  the  district  court  of 
Okfuskee  connty  against  plaintiffs  In  error 
and  defendants  In  error  SeMdge,  Owens, 
Gayer,  and  Caldwell,  to  clear  her  title  to  cer- 
tain lands  situated  In  said  county.  There- 
upon defendants  In  error  above  named  filed 
disclaimers,  and  plaintiffs  In  error  filed  an- 
swers and  cross-petitions.  Upon  trial,  judg- 
ment was  for  plaintiff  decreeing  to  her  the 
feft«lniple  title  to  said  lands  and  canceUng 
and  remoTing  as  a  dond  upon  her  title  tlie 
ctmveyances  bf  vrt&cb.  plaintiffs  in  error 
held,  and  tbej  bring  the  case  here. 

Motion  for  a  new  trial  was  overruled  Dfr 
conber  1,  191S.  Petition  in  error  with  case- 
made  atta<died  was  filed  In  this  court  on  May 
26,  1016,  and  summons  In  error  issued  upon 
that  date,  which  was  nerer  served  and  re- 
turned. On  July  81, 1916,  alias  smnmons  ia 
«Tor  was  issued  and  served  on  ssld  defend- 
ant In  error  Schnltz  on  August  4,  1916,  and 
she  flies  motion  to  dismiss  tliis  proceeding 
because  summons  in  error  was  not  Issued 
and  served  upon  her  within  the  time  allowed 
by  law  tor  such  service. 

Service  of  summons  In  enor  was  not  had 
within  the  time  prescribed,  bnt  it  Is  urged 
that  the  cause  was  (Commenced  by  filing  In 
this  court  a  petition  In  error  with  case-made 
attached  and  a  waiver  of  service  of  summons 
in  error  by  all-  tbe  defendants  in  error  ex- 
cept Schnlts,  and  that  the  action  was  then 
pending  as  to  Sdmltx  and  the  time  for  such 
eervlce  thereby  extended,  because  said  de- 
fendants In  errra  are  ao  unUed  in  intarest 
with  defendant  in  error  SChultz  as  to  bring 
the  case  wltbhi  the  meaning  ot.  section  4660, 
Rev.  Laws  1910.  That  portion  of  the  section 
aivlicable  here  iff  as  follows: 

"An  acti<Bi  shall  be  deemed  commenced,  within 
the  meaoiDg  of  this  article,  as  to  ea<di  defendant, 
at  the  date  of  the  Bummons  which  is  served  on 
him,  or  on  a  codefendant,  who  is  a  joint  contrac- 
tor or  otherwise  united  In  interest  with  him." 

Scbultz  was  plaintiff  below  and  had  no 
unity  of  lnter«st  with  any  of  said  defendants 
tn  error  In  the  subject-matter  of  this  litiga- 
tion, bnt  on  the  contrary  was  seeking  to  have 
hdr  title  quieted  as  against  any  interest  which 
they  might  have  had.  Tbey  disclaimed  any 
such  interest,  and  therefore  conld  not  be  in 
any  wise  affected  by  a  reversal  of  the  Judg- 
ment rendered  against  plaintiffs  in  error. 
De  Bolt  V,  ^'anuers'  Ex.  Bank,  148  Pac.  830 ; 
Selbert  v...  Bank,  25  Okl.  778,  108  Pac.  628; 
Love  T.  Cavett,  26  Okl.  170,  109  Pac.  553; 
Vorls  V.  Robblna,  153  PaC.  120;  Oharroz  v. 
New  State  Bank,  153  Pac.  840;  Oen.  Elec. 
Co.  V.  Sat>ulpB  ft  I.  Ry.  Co.,  163  Pac.  189. 

The  motion  to  dismiss  is  therefore  sus- 
tained and  the  cause  dismissed.  All  ibe 
Justices  concur.        •  ■ 


D17N0AN  et  al.  T.  KATCLZFB*.  (No.  6SU^ 
(Supreme  Court  of  Oklahoma.   I>ec.  26,  ItM^ 

(SvUahua      Editorial  Biaff.) 

Appeal  and  Ebeoe  *=!>781(7)— Review— Dis- 
missal. 

Where  the  Judgment  below  baa  been  sa tie- 
fled,  all  questionfl  become  moot,  and  a  writ  of 
error  will  be  dismuaed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3122;  Dec  Dig.  «=»781(7).] 

Error  from  District  Court,  Alfalfa  County  j 
James  W.  Steen,  Judge. 

Action'  between  Hank  Duncan  and  others 
and  Lillian  Ratcllff.  There  was  a  Judgment 
tot  the  latter,  and  the  former  bring  oror. 
Dismlsaed. 

W.  Wilder,  of  Cherokee,  fw  plaintiffs  in 
raror.  Titus  &  Talbot,  of  Cherokee,  tor  de- 
fendant In  error. 

PBB  CUBIAM.  From  tiie  motion  to  dis- 
miss filed  herein  by  defendant  in  ettta^  at- 
tached to  whidi  is  the  affidavit  of  tihe  clerk 
of  the  district  court,  It  appears  that  the 
Judgment  from  whldh  this  appeal  is  prose- 
cuted has  been  tuUy  satisfied  and  discharg- 
ed. Hence  the  questions  xaeseoted  hare 
have  ceased  to  exist  and  have  become  moot 

The  appeal  la  therefore  dismiseed. 


TROST  T.  HALEY.    (No.  6820.) 
(Supreme  Court  of  Oklahoma.   Dec  26,  1816.) 

(ByUdbM  hy  .Me  Courts 

Appeal  and  Ebrob  «=»773(5)  —  Review  — 
Bjii£:fs. 

Where  plaintifif  in  error  has  prepared,  serv- 
ed, and  Sled  a  brief  as  required  by  die  rules  of 
this  court,  aad  there  is  no  brief  filed  and  no 
reason  given  for  its  abaauce.  on  the  part  of  de> 
fendant  in  error,  this  court  is  not  required  to 
search  the  record  to  find  some  theorv  upon  which 
the  judgment  below  may  be  sdStained;  but, 
where  tbe  -brief  died  appears  reasoni^ly  to  sus- 
tain the  assignments  of  error,  tbe  ooart  may  re- 
verse tbe  judgment  in  accordance  with  the  pray- 
er of  the  petition  of  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  "Appeal  and 
Error,  Cent  Dig.  8S  3104,  3110;  Dec.  Dig.  «=» 
773(5).] 

Error  from  Connty  Court*  Greer  County ; 
H.  M.  Thacker,  Judge. 

Aetion  by  W.  D.  Haley  against  O.  a  Frost 
There  was  a  Judgment  tor  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Wylie  Snow,  ctf  Mflng^n",  tor  plaintiff  Id 

error. 

PER'  CURIAM.  On  February  6,  M13,  W. 
D.  Haley,  defendant  In  error,  sued  O.  C: 
Frost,  i^alnUff  In  error,  to  the  county  court 
of  a^eer  county  tn  damages  to  recover  1800 
alleged  to  have  been  procured  fKHU  him 
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through  Crand.  The  petttion  substantially 
states:  That  while  partners  they  agreed  to 
purchase  a  certain  pool  hall  In  the  city  of 
MangnuQ  frcan  one  Beuard;  that  defendant, 
acting  as  agent  for  the  partnership,  repre- 
sented to  plaintiff  that  the  purchase  price  of 
said  property  was  $1,S00 ;  that  plaintiff  paid 
one-half  of  said  purchase  price,  or  $900,  to 
said  Renard ;  that  thereafter  plaintiff,  desir- 
ing tOy- discontinue,  hts  relations  with  defend- 
ant, and  helieWcg  that  defendant  had  paid 
a  like  sum  as  his  part  of  the  purchase  price 
x>t  said  prc^rty,  as  represented  by  defend- 
ant, purchased  the  interest  of  said  defendant 
In  said  property,  paying  him  therefor  $300 
cash  and  took  up  two  notes  of  $300  each  giv- 
en by  said  defendant  to  Renard  as  bis  part 
of  the  purchase  price  of  said  property ;  that 
thereafter  plaintiff  learned  that  defendant 
had  In  fact  paid  only  $600  for  his  part  of  the 
purchase  price,  instead  of  ?900  as  represent- 
ed, and  plaintiff  was  thereby  induced  by 
fraud  and  said  mlsrcpresentatlOTis  to  part 
with  $000  for  the  interest  ov^'ned  by  said  de- 
fendant In  said  property. '  Defendant,  for  his 
answer  and  cross-petition,  denied  all  the  ma- 
terial allegations  contained  in  plalntltTs  pe- 
tition, and  asked  Judgment  for  $60,  as  his 
part  of  the  profits  of  said  business  (turlng  the 
term  It  was  operated  as  a  partnership  busi- 
ness, and  In  his  amended  answer  and  cross- 
petition  asked  for  $37.60  more  for  services 
rendered  In  said  business.  Plaintiff  filed  his 
reply  thereto,  consisting  of  a  general  denial. 
Upon  the  issues  thus  Joined,  the.  cause  pro- 
ceeded to  trial  to  a  Jury,  and  verdict  render- 
ed as  prayed  by  plaintiff,  except  as  to  the 
amount  of  the  above  set-offs,  which  were  al- 
lowed and  Judgment  waa  entered  accord- 
ingly. 

To  reverse  this  Judgment  defendant  urges 
four  assignments  of  error:  (1)  Error  in  ad- 
mitting Incompetent  evidence;  (2)  error  in 
refusing  to  give  certain  requested  Instruc- 
tions; (3)  error  In  giving  Instruction  No.  8; 
(4)  error  in  overruling  his  motion  for  new 
trial. 

Defendant  In  error  has  not  filed  a  brief  In 
this  case  or  offered  any  excuse  for  such  fall- 
tire.  The  brief  of  plaintiff  appears  reason- 
ably to  sustain  the  assignments  of  error,  and, 
nnder  Uie  well-settled  rule  of  this  court,  we 
are  not  required  to  search  the  record  to  find 
some  theory  upon  vblch  the  Jadgment  below 
may  be  anstalnedt  bat  may  reverse  13ie  Judg- 
ment In  accordance  with  the  prayer  of  the 
petition  In  error.  Security  Ins.  Oa  r.  Droke, 
•40  OkL  116,  186  Pac.  430;  J.  Boaenbanm 
Grain  Go.  t.  Blgglna,  40  CNcl.  181,  136  Pae. 
1073 ;  Pwcell  Bridge  &  Transfer  Ooi.  v.  Hlne, 
40  Okl.  200,  137  Pac.  668;  First  Nat  Bank 
of  SaUleaw  r,  Ballard,  41  QkL  663,  13»  Pac. 
293 ;  De  Hart  OU  Oo.  t.  Smith.  42  QkL  201, 
140  Pac.  1164. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded. 


SOTEBEIGN  GAMP  OP  WOODSfEN  OF 
THB  WOBU)  V.  CHUMLKT. 
(No.  8842.) 

(Supreme  Court  of  Oklahoma.    Get  31,  1916.) 

(SyUahm  bp  the  Comrt.) 
Appeal  Airn  Erbob  9=s>667(l>— GAra-HAOB— 

AMBNnMBNTS, 

The  time  within  which  to  suggest  amend- 
ments to  a  case-made  becihs  to  run  after  the 
expiration  of  the  time  aUoved  within  wbidi  to 
make  and  serve  same,  and  not  after  the  actual 
service  thereof,  and  a  cese-made,  signed  and 
settied  before  the  erplration  of  the  time  within 
wbtcfa  to  suggest  amendments,  Is  a  nullity. 

[Ed.  Note.— For  other  case&  see  Appeal  and 
Error,  Cent.  IHg.  H  2516-2518,  2620-2622; 
Dec.  Dig.  «»5«ra)T 

Error  from  District  Gourt,  Stephens  Coun- 
ty ;  Cham  Jonea,  Judge. 

Action  by  Ida  Chumley  against  the  Sovev^ 
eign  Camp  of  the  Woodmen  of  ttie  World. 
There  was  a  judgment  for  i^alntUC,  and  de- 
fendant  brings  error.  Dismissed. 

Maxey  &  Brown,  of  Muskogee,  for  plain- 
tiff In  errw.  E.  H.  Bond  and  J.  M.  Sandlln, 
hotb  of  Duifcan,  for  defendant  In  errqr. 

PER  CURIAM.  It  is  urged  that  this  ap- 
peal should  be  dismissed,  for  the  reason  that: 

"The  case-made  is  void  because  it  was  settled 
and  certified  by  the  trial  Judge  in  the  absence  of 
defendant  in  error  or  her  attorneys  and  without 
their  consent  prior  to  the  expiration  of  the  time 
granted  defendant  in  error  to  anggeat- amend- 
ments." 

The  facts  are:  On  November  26,  1916, 
plaintiff  In  error  was  granted  90  days  to  make 
and  serve  case-made,  10  days  for  suggestitm 
of  amendments  and  same  to  be  settied  on 
6  days'  notice.  This  extension  ot  tLme  for 
making  and  serving  case  would  have  expired 
on  February  24,  1016;  but  on  February  17tfa 
plaintiff  In  error  was  granted  46  days  addi- 
tional within  which  to  make  and  serve  case- 
made,  wUch  time  would  expire  on  April  10. 
1910.  In  addition  thereto  the  last  order  pro- 
Tided  that  "the  plaintiff  to  have  10  days  after 
service  of  case-made  in  wbldi  to  suggest 
amendments  thereto."  The  casMnade  was 
served  March  26.  1916,  and  was  satUed  and 
signed  on  April  16,  1016,  pursuant  to  notice 
given  defendant  in  error  on  April  IStfa.  It 
therefore  clearly  appears  that  the  time  for 
suggesting  amendments  would  begin  to  run 
from  April  10th,  and  that  the  case-made 
was  settled  and  signed  before  the  expiration 
of  the  time  given  to  suggest  amendments. 

The  case  of  Frey  v.  McCnne  at  al.,  153  Pac. 
100,  Is  sauarely  In  point.  In  that  case,  as 
here,  the  order  giving  time  fbr  suggesting 
amendments  read,  "Defiuidaats  to  have  ten 
days  after  service  of  same  within  which  to 
suggest  amendments  thereto,"  and  it  was 
said: 

"It  has  been  repeatedly  held  by  this  court  that 
the  time  witiiin  which  to  suggest  amendmeDts 
to  a  case-made  begins  to  run  after  the  expiration 
of  the  time  allowed  within  ifhicb  to  m«ks  asd 
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serve  same,  aod  not  after  the  actual  serrlce 
thereof.  Cnmminga  v.  Tate,  147  Pac.  804; 
HemphlB  Steel  Const  Co.  v.  HutohinsOD,  147 
Pac.  771." 

■ .  The  appeal  la  therefore  dlamlBsed. 


Ex  parte  NELSON.  (No. 
(Crhbinal  Court  of  Appeala  of  Oklahoma.  Jan. 
16,  1917.) 

(BifOabttt      Bditortdl  Staff.) 

Bah.  «=>47-^A.pflioation~Dbnia]:« 

An  application  to  the  Criminal  Court  af 
Appeals  for  admission  to  bail  wQI  b«  dismissed 
where  the  applicant  -l^ad  not  previously  present- 
ed his  application  to  the  district  court  or  jud^. 

[Ed.  Note.— For  other  caaea,  aee  Bail.  O^nt. 
nJcTll  165-188.  2S7;  Dec.  Dig.  «C5>4T.1 

Arollcatlon  by  Bud  Nelson  for  admlMlon 
to  baU.  Application  d^ed. 

Pat  Malloy,  of  Tulsa,  anfl  £1.  P;  Scott,  of 
Pawhusba,  for  petitioner.  >  S.  P.  Freeling, 
Atty.  Gen.,  and  B.  McMillan,  Aaat  AUy.  Gen., 
for  tlie  State. 

PEH  CUEIAM.  The  application  of  Bud 
Nelson  to  be  let  to  bail  alleges,  In  substance, 
that  he  Is  unlawfully'  restrained  of  his  liber- 
ty and  detained  by  H.  M.  Prease,  sheriff  of 
Osage  county,  in  the  county  Jail  at  I'awbus- 
ka,  and  is  so  held  In  custody  by  virtue  of  a 
certain  commitment  issued  by  the  county 
judge  of  Osage  county  upon  the  charge  that 
he  on  April  1,  1916,  did  kill  and  murder  one 
John  Kennedy ;  petitioner  having  waived 
a  preliminary  examination  upon  satd  charge. 
Then  follows  a  recital  of  the  fttcts  and  dr- 
cnmstances  In  connection  with  the  homicide 
tending  to  show  that  petitioner  acted  in  hia 
necessary  self-defense,  and  praying  that  he 
be  admitted  to  bail  and  his  bond  be  fixed  in  a 
reasonable  amount  On  the  day  the  petltlrai 
was  fll^  the  Attorney  Gmeral  filed  a  motion 
to  dismiss  the  ai^ication  on  the  ground  that 
the  same  had  not  been  presented  to  the  dis- 
trict court  or  Judge  of  Osage  county  before 
being  filed  In  this  court  as  required  by  the 
rules  ot  this  court 

For  the  reasons  therein  stated,  tlu  noUon 
to  dismiss  la  sostalned. 


FIAZZI  T.  STATE).    (No.  A-^SS9.) 

(Criminal  Ciourt  of  Appeals  of  Ofclahoma.  Jan, 

13,  1917.) 

(Byttabut  hy  tht  Court.) 

CanmrAL  Law  «s3ll59(2)— Appeax<— VxBDior 

— Revebbal. 
The  credibility  of  witnesses  and  the  weight 
and  value  to  be  given  their  testbaony  is  a  qnea* 
tion  solely  for  the  jury's  determination;  and, 
to  reverse  a  judgment  on  the  ground  that  the 
verdict  is  contrary  to  law  and  the  evidence,  this 
court  must  find  as  a  matter  of  law  that  the  evi- 
dence ia  insufficient  to  warrant  the  conviction. 

[Ed.  Note.— For-  Other  cases,  see  Criminal 
law.  Ont  Dig.  t  3075;  Dec.  Dig.  «=>11S9(2).] 


Aiqwal  from  County  Ooort.  Coal  Oonnty; 
P.  B.  WUhelm,  Jiidge. 

K.  Plazxl,  was  convicted  of  a  violation  of 
the  prohibitory  law,  and  appeals.  Affirmed. 

West  &  Threadglll,  of  (36algate,  for  plain- 
tiff in  error.  B.  HcMUlan,  Asst  Atty.  Gen., 
for  the  State. 

ABMSTRONO,.  J.  On  Information  filed  in 
the  county  court  of  Coal  county,  diarglng 
that  he  did  .unlawfully  sell  to  one  John  Bns- 
fiell  whisky,  the  plaintiff  In  error  was  con- 
victed and  his  punishment  fixed  at  a  fine  of 
$75  and  SO  days'  confinement  In  the  county 
jail.  Judgment  was  entered  October  14, 1915. 
It  is  contended  that  the  evidence  Is  Insuffi-. 
clent  to  support  the  verdict  '  The  complaining 
witness  John  Russell  testified  that  he  had  liv- 
ed la  Coalgate  about  18  years  and  had  known 
the  defendant  B,  Plafczl  some  10  or  12  years ; 
that  he  bought  whisky  from  the  defendant 
two  or  three  times,  paying  him  $1.50  and  $1 
therefor.  Plazzl,  as  a  witness  in  his  own 
behalt  testified  that  he  had  lived  In  Col- 
gate 25  years,  and  that  be  at  no  time  sold 
whisky  to  the  complaining  witness  John  Bus- 
sell. 

After  a  careful  examination  of  the  record 
we  are  not  pre])ared  to  say  that  the  jury 
were  not  warranted  in  finding  the  verdict  re- 
turned  by  them.  The  credibility  (rf  witness- 
es and  the  weight  and  value  to  be  given  their 
teBtimraiy  is  a  question  solely  for  the  jury's 
determination ;  and  to  reverse  a  judgment  on 
the  ground  that  the  verdict  Is  contrary  to  the 
law  and  the  evidence  this  court  must  find  as 
a  matter  of  law  that  the  evidence  Is  insuffi- 
cient to  warrant  a  convlctloa 

The  record  falls  to  show  that  any  objec- 
tions were  made  or  exceptions  taken  to  the 
Instructions  given  by  the  trial  court,  and  we 
find  nothing  in  the  record  indicating  improp- 
er motive  or  prejudice  on  the  part  of  the 
jury. 

It  follows  that  the  judgment  a]n>ealed  from 
must  be  and  the  same  Is  hereby  affirmed. 

DOTLE,  P.  J.,  and  BBBTI,  J^  concur. 


Ex  parte  McALBSTBR.  (No.  A-2781,) 
^Mndnal  Court  of  Appeals  at  Oklahonn. 
Jan.  9,  1617.) 

(SyUabn*  fry  fht  Court) 

1.  Habeas  Cobpds  ^=»27  ~  Questions  Pbb- 
SENTBD— Jurisdiction  of  Coubt. 

Tbe  jurisdiction  of  a  court  or  judge  to  ren- 
der a  particular  jadgment  or  sentence  by  whiA 
a  person  Is  Imprisoned  is  always  a  proper  sul^ 
ject  of  Inquiry  on  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  I  22;  Dec;  Dig.  «»27.} 

2.  JUBT  «=»81(1)— TOBT  TUAIr-RZOHT  TO. 

Ttt  conatitntiMial  goarantwa  intended  to 
secure  the  liberty  of  the  citinn  to  tbe  ri«lit  of 
a  trial  by  jury  cannot  be  evaded  by  the  nature 
of  the  powers  vested  in  the  munlefpaUty  under 
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Ui  charter,  or  tbe  n&tue  of  th«  jurlacttctioii  voor 

ferred  by  the  municipal  court. 

[Ed.  Note.— For  other  casea,  see  Jury,  Oent. 
Dig,  ii  204,  214;  Dec.  IMg.  <3=»3ia).] 

In  die  m^ter  of  tlie  iqvUcatloii  oC  Dor- 
odi7  UcAlesta  for  a  writ  (tf  liabeu  eoipiu. 
Writ  iasaed,  and  prtitloiwr  lUscluuged. 

F.  S.  Winn,  of  Oklahoma  City,  for  peti- 
tioner. 6.  D.  Shear,  Municipal  Counselor, 
and  Frank  Watson,  both  of  Oklahoma  Olty, 
for  respondent. 

DOYLE],  P.  J.  Thla  1b  an  application  for 
writ  of  habeas  corpus  by  Dorothy  McAlester, 
who  alleges  that  she  Is  Illegally  restrained 
of  her  liberty  by  W.  B.  NlcbolB,  CJilef  of 
police  of  Oklahoma  city. 

It  Is  alleged  In  the  petition  that  on  the 
1st  day  of  July,  1916,  petitioner  was  convict- 
ed on  a  charge  of  vagrancy  in  the  munici- 
pal court  of  Oklahoma  city,  and  was  sen- 
tenced to  pay  a  fine  of  $25  and  costs,  and 
to  be  confined  In  tbe  city  Jail  for  30  days; 
that  thereafter  the  city  ofilcers  of  said  city 
accepted  the  sum  of  f  11  and  costs  in  full  of 
said  fine  and  costs,  and  ordered  that  said 
jail  sentence  would  be  suspended  during  the 
absence  of  the  petitioner  from  Oklahoma 
City;  that  petitioner  In  obedience  to  said 
arrangement  and  order  went  to  her  home 
near  Jones  City  in  Oklahcmia  connty  and  re* 
mained  there  until  Saturday,  July  15th, 
when  she  returned  to  Okl&homa  City  in  pur- 
suance to  a  notice  from  her  attorney,  F.  S. 
Winn,  to  be  preeent  at  tlw  district  court  of 
Oklahoma  couidiy  on  said  d&y  for  the  pur- 
pose of  trying  a  divorce  case;  that  said 
case  was  not  called  on  said  day,  and  her 
attorney  requested  petitioner  to  remain  over 
In  said  dty  until  Monday,  July  17th,  to  at- 
tend tbe  trial  of  sold  divorce  case;  that 
on  Sunday  afternoon,  petitions  was  arrested 
end  placed  In  the  city  Jail,  and  on  Monday 
morning,  July  17th,  she  was  brovght  into 
the  municipal  court  of  said  dty,  and  again 
tried  upon  the  charge  of  vagrancy,  and  was 
convicted  and  sentenced  to  pay  a .  fine  of 
¥90  and  costs  and  to  serve  a  Jail  sentence  of 
30  days;  "that  at  tbe  time  the  case  was 
called  for  trial  your  petitioner  acquainted 
the  court  with  the  facts  requiring  ber  pres- 
ence in  the  dty,  and  requested  said  court 
that  she  have  opportunity  to  procure  her 
counsel,  F.  ^  Winn,  and  have  said  pause 
continued,  in  order  that  ^e.  might  be  able  to 
prove  said  facts;  that  said  court  refused 
to  continue  said  cause,  or  to  get  any  Infor- 
mation to  said  attorney,  and  convicted  your 
petitioner  without  any  proof  whatever,  as 
to  the  oCFense  of  vagran<7  or  any  other 
offense.'*  On  tbe  filing  of  the  petition  the 
wrl{  issued  returnable  on  the  20th  day  of 
July,  1916,  at  which  time  the  officer  to 
whom  It  was  directed  produced  the  petition- 
er in  court,  and  at  the  same  time  filed  his 
answer. 


[1]  Ibrae  la  no  necenlty  tliat  we  abonld 
pass  upon  more  than  one  of  tbe  various  qoes- 
tions  raised  in  this  case;  that  question  la 
whether  or  not  the  judgment  and  sentence 
by  virtue  of  which  she  is  Imprisoned  is  void. 
The  joriadictlon  of  a  court  or  Judge  to  ren- 
der a  particular  judgment  or  sentence  by 
which  a  person  Is  Imprisoned  Is  always  a 
proper  subject  of  inquiry  on  habeas  cor- 
pus. In  re  Wilklns,  7  OkL  Or.  422,  115  Paa 
1118. 

[2]  The  question  here  presented  has  been 
passed  upon  In  the  case  of  In  re  Johnson, 
12  Okl.  Cr.  — ,  161  Pac.  1007.  -Under  the 
holding  of  tbe  court  In  that  case  tbe  mu- 
nicipal court  was  without  power  or  author- 
ity to  try  and  convict  the  petitioner  without 
a  jury  trial,  and  said  court  exceeded  its 
jurisdiction  In  rendering  the  jadgment  and 
sentence. 

It  follows  that  petitioner  must  therefore 
be  discharged  from  custody. 

ABM8TR0NQ  and  BRETT,  JJ^  oonour. 

JUSTUS  V.  STATE.    (Noi  A-2447.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  13,  1917.) 

(Blflkanu  If  the  OoitH.) 

Cbihtnal  Law  *»1131(B)— Appeal— Escape. 

Wfavro  n  defendant  hma  been  couvicred  nnd 
KDtenced.  and  perfocts  an  appeal,  this  court 
will  not  consider  his  appeal,  unfess  defendant  is 
where  he  can  be  made  to  respond  to  any  judg- 
ment or  order  which  mav  be  rendered  in  tbe 
case.  And  where  a  defendant  makes  his  escape 
from  the  costody  of  the  law,  and  becomes  a  fu- 
gitive from  jiutice,  the  appeal  will  be  dismissed. 

[Ed.  Note.— For  ot!her  cases,  see  Criminal 
Law,  Cent.  Dig.  J  2976;  Dec.  Dig.  «»1181(5).l^ 

Affteal  from  District  Court,  Oanadlan 
County;  John  J.  Carney,  Judge. 

Edward  B.  Justus,  was  convicted  of  the 
larceny  of  domestic  animals,  and  appeals. 
Appeal  dismissed. 

I.  H.  Lookaban^,  of  Watonga,  and  J..  N. 
Boberson,  of  El  Reno,  for  plaintiff  In  ertor. 
S.  P.  FreeUng,  Atty.  Gen.,  By  McMillan,  Asst 
Atty.  Oen.,  and  D.  F.  MaWi  Ca  Att7** 
Bl  Beno^  f6r  tiie  State. 

ARMSTRONG,  J.  The  i^alntlfl  in  error 
was  convicted  In  the  district  court  of  Canadi- 
an county  on  an  information '  charging  the 
theft  of  two  muleSf'  tho  pn^rty  of  one  S. 
M.  Mabry.  The  judgment  and  sentence  of 
the  court,  rendered  January  2,  1915,  was 
that  he  be  Imprisoned  in  the  penitentiary  for 
the  term  of  five  years.  To  reverse  tbe  Judg- 
ment an  appeal  was  perfected  by  filing  In 
tbls  court,  on  ApfU  26,  1015;  a  petlUon  In 
error  with  case-made.  A  motion  to  dismiss 
the  appeal  has  been  filed,  which,  omitting  the 
formal  parts,  reads  as  ftdlows : 

"In  this  can  comes  S.  P.  Freeling,  Attorney 
General,  and  B.  McMillan,  Assistant  Attorney 
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Oeneral,  and  moves  the  coart  to  diamiss  the  ap- 
peal hereia,  for  the  reason  that  the  plaintiff  in 
error,  the  said  Ed.  Justus,  is  not  a  citizen  of 
the  state  of  Oklahoma,  and  is  out  of  the  juris- 
diction of  this  court,  and  is  at  this  time  an 
inmate  of  the  penitentiary  of  the  state  of  Kan- 
sas,  to  which  \e  has  been  sent  recently  on  a 
charge  horse  stealing  and  under  a  sentence 
of  seven  years'  confinement.  As  an  evidence  of 
these  statements  concerning  the  whereabouts  of 
the  snid  Ed.  Justus,  we  file  herewith  as  Exhibit 
A,  making  it  a  part  of  thia  motion  as  much  as 
though  the  same  had  been  copied  in  t^he  same, 
a  letter  from  B.  H.  Hudspeth,  record  clerk  of 
the  Kansas  penitentiary,  and  asks  the  court  to 
consider  the  same.  Witii  these  tacts,  which  -we 
verily  believe  to  be  true,  we  ask  the  conrt  to 
dismiss  this  appeal.** 

The  question  presented  by  the  motion  to 
dismiss  is  the  same  as  that  decided  in  Bel- 
cher V.  State,  9  OkL  Or.  60, 130  Pac.  515,  Peel 
T.  State,  9  Okl.  Cr.  234,  131  Pac.  548,  OorreU 
V.  State,  10  Okl.  Cr.  697,  143  Pac.  341,  and 
WUUamB  V.  State,  U  Okl.  Cr.  33,  141  Pac. 
453.  In  those  cases  It  was  held  that  where 
a  defeudant  had  been  convicted  and  sentenc- 
ed and  perfected  an  appeal,  this  court  will 
not  consider  his  appeal  unless  the  defendant 
is  where  he  can  be  made  to  respond  to  any 
Judgment  or  order  which  may  be  rendered  In 
the  case,  and  where  the  defendant  makes 
hUl  escape  f rmn  the  custody  of  the  law,  and 
becomes  a  fugitive  from  justice,  this  court 
will,  on  motion,  dismiss  his  appeeL 

We  are  of  the  (pinion  that  plaintiff  In  er- 
ror has  waived  the  right  to  have  his  appeal 
in  this  case  cooddered  and  determined.  The 
appeal  is  th^fore  dismissed. 

DOTIiB,  P.      and  BRETT,  concur. 


CANNON  V.  STATE.    (No.  A-2555.) 
(Crimbial  Court  of  Appeals  of  Oklahoma. 
Jan,  18,  1017.) 

(SyUabus  ij/  the  Court.) 

Intoxicatino  Liquobs  4=9236(1)— Offenhes— 

e  vidence— suffi cienct. 
In  a  I  prosecution  for  tlie  unlawful  selling 
of  intoxicating  llqaor,  the  evidence  examined, 
and  held  sufficient  to  sustain  the  verdict,  and 
that  no  reversible  error '  was  committed  upon 
tk«  trial     -  ■ 

[EM.  Note.— For  other  cases,  see  Intoxicatinc 
Liquors,  Cent.  Dig.  fi  300;  Dec.  Dig,  «=>23C(1).] 

Appeal  from  Oonnty  Court,  Blaine  Coan- 
ty ;  Edt  Baker,  Judge. 

John  Oannoo.  wsa  convicted  of  a  violation 
ct  the  prohibltoi7  law,  alid  be  appeals.  Af- 
firmed. 

I.  H.  Lookahaugh,  of  Watonga,  for  plain- 
tiff In  error.  K  Mclfillan,  Asst.  Atty.  Gen.. 
t<a  the  State. 

DOYhB,  P.  J.  On  Infonnetioa  fUed  in  the 
eounty  court  ot  Blaine  conn^,  Oiaxpng  that 
he  did  iDilawfally  sell  me  quart  of  alcohol 
to  one  Jess  Fonts,  Q»  plainUff  in  error.  John 
Qannon,  was  convleted,  and  in  accordance 
with  the  verdict  of  the  jury  was  sentenced 


to  be  ccmflned  In  the  county  jail  Cor  90  days 
and  to  pay  a  fine  of  $200,  and  he  appeals 
from  the  judgment. 

As  a  witness  in  his  own  behalf,  he  testified 
that  the  complaining  witness  FV)utz  and  Oie 
other  two  witnesses  for  the  state  came  to 
him  and  asked  where  they  could  get  some- 
thing to  drink;  that  they  had  looked  the 
town  over  and  could  not  find  anything;  that 
he  said  If  they  would  wait  until  about  7 
o'clock  he  would  see  what  he  could  do ;  that 
be  went  to  three  dicrerait  places,  and  finally 
got  a  quart  of  alcohol  and  brought  It  bade 
and  gave  It  to  Mr.  Foutz,  who  paid  him  for  It. 

Considering  the  t&ct  that  the  testimcmy  of 
the  plalQtlfl  in  error  In  his  own  behalf  is 
conclusive  of  his  guilt,  we  deem  It  unneces- 
sary to  consider  the  numerous  assignments 
of  error.  It  la  sufllclent  to  say  that  we  fall 
to  see  that  plaintiff  In  error  suffered  any 
prejudice  as  to  any  substantial  right  or  any 
right  whatever  by  reason  of  the  rulings  com- 
plained of.  So  f&r  as  appears  by  the  record, 
he  has  had  a  fair  and  Impartial  trial. 

The  judgment  appealed,  from  wlU  therefore 
be  affirmed. 

ABMSTRONO  and  BREITT,  JJ.,  concur. 


SHARP  V.  STATE;    (No.  A~20eM 

(Criminal  Court  of  Appeals  of  Otlahcaaa.  Jan. 

18,  1917.) 

(AvHabM  6tf  the  Oomrt.) 

1.  Orzuinai.  Law  «=»80e— Jttdomnt— Pu»- 

F08B  or. 

In  a  criminal  action,  the  purpose  of  the  pro- 
ceeding being  to  punish  the  defendant  in  person, 
the  action  must  necessarily  abate  upon  his 
death. 

[Ed.  Note.^For  other  cases,  Me  Criminal 
Law,  Gent  Dig.  H  688,  689;  Dw.  Dig.  «» 

303.]  . 

2.  Fines-  *=»17%— Death— Abatbmbitt. 

Where  the  defendant,  after  having  been  con- 
victed, appeals  from  a  judgment  Imposing  a  fine 
and  impriaoament,  dies  pending  his  appeal  ^m 
the  Judgment,  th«  proceedings  abate,  and  tiie 
fine  cannot  be  enforced  against  his  estate. 

[Ed.  Note. — For  other  cases,  see  Fines,  Dec. 
Dig.  «»17%.] 

Appeal  from  County  Court,  Pawnee  Coun- 
ty ;  Geo.  B.  Merrltt,  Judge. 

T.  I.  Sharp  was  convicted  ot  a  violation  of 
the  prohibitory  law,  and  he  appeals.  Judg- 
ment abated  became  of  death  of  defendant. 

Redmond  S,  dAe,  of  Pawnee,  for  plaintiff 
In  error.  R.  HcHfUan,  Asst  Att7<  Ocm.,  fat 
the  State. 

DOYtM,  P.  J.  The  plaintiff  In  error,  T.  I. 
Sharp,  was  craivlcted  In  the  county  court  of 
Pawnee  county  of  a  violatl<m  of  the  pro- 
hibitory law,  and  his  pimlshment  fixed  at  a 
fine  of  ¥50  and  costs  and  confinement  for  90 
days  In  the  county  Jail ;  failing  to  pay  eaid. 
fine  and  costs  that  be  be  furthw  so  conttnetl 
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until  the  same  is  Battofled  bb  by  law  prorid- 
«d.  From  the  Judgment  rendered  on  tbe  ver- 
dict he  appealed  by  -flUng  In  this  court  on 
October  14,  1016,  a  -petition  la  error  with 
case-made.  On  Sept  4.  1916,  while  his  ap- 
peal was  peudlag  and  awaiting  decision  be- 
fore this  court  be  departed  this  llt&  His 
counsel  of  record  ■  hare  filed  a  motion  to 
abate  the  proceedings. 

[1]  In  the  case  of  Boyd  v.  State,  8  Okl. 
Cr.  684.  108  Pac.  431,  tt  Is  said: 
-  "In  a  criminal  action,  tbe  sole  purpose  of 
tbe  proceedings  is  to  enforce  tbe  criminal  law 
and  punish  the  person  foimd  guilty  oi  A  Tiola- 
tlon  tbereot  The  personal  representatlTe  the 
deceased  is  not  responsible  for  the  alle^  viola- 
tion of  the  law  by  tbe  defendant  during  his  life- 
time, and  cannot  be  required  to  satisfy  tbe  jndg- 
ment  rendered  against  niio.  It  is  only  tbe  pei^ 
son  adjudged  guilty  who  can  he  puaisbed,  and 
a  judfinient  cannot  be  enforced  trhen  the  only 
subject-matter  upon  which  it  can  operate  has 
ceased  to  exist." 

And  Bee  United  States  t.  Duzm^  178  Fed. 
264,  97  a  O.  A.  42a  IB  Ann.  Oas.  114S. 

[1]  In  a  criminal  acU<tt  the  pntpose  of 
the  proceedings  being  to  punish  tbe  defend- 
ant in  persm,  tbe  action  mnst  necemarlly 
abate  open  bis  deaUi.  It  is  tAeretore  ccrn- 
sldered  and  adjudged  Uiat  tbe  iffoceeding  In 
tbe  aboTChOktitled  cause,  and  espeidally  un- 
der Uie  Jndgmoit  therein  rendered,  bare 
abated,  and  that  the  county  court  of  Pawnee 
county  enter  its  appn^rlate  order  to  that 

ABMSTBONO  and  BBETT,  3J^  Goncnr. 


OBUZAN  et  aL  v.  STATO.   (No.  A-^44S0 

Criminal  Court  ai  Aiveali  of  Okiahoma. 

Jan.  15,  1»17.) 

(SyOahus  by  th9  Oottrt.) 

1.  Criminal  hAW  «s>622(l),  U15a>r-TBUir- 

SKVEKAnCE. 

Under  Procedure  Criminal,  section  6878, 
Bev,  Laws  1010,  where  two  or  more  persons  are 
jointly  charged  with  a  misdemeanor,  tbe  grant- 
ing or  refusal  of  a  severance  rests  in  tbe  dis- 
cretion of  the  court.  The  exercise  of  sudi  dis- 
oretion  is  reviewable;  but  to  be  reviewed  the 
casfr^nade  must  show  an  appUcadtm  for  a  sev- 
erance setting  out  sufficient  grounds  therefor 
and  supported  by  affidavits  or  onal  testimony. 

[Ed.  Npte.— For  other  cases,  see  Criminal 
Ijnw,  Cent  Dig.  «  1380,  1383,  2922, 

2923,  2926;  .  Dec  Dig.  «=»622(1),  1115(1).3 

2.  Cbimiitai.  Law  ^1060(140— Appsaxr-lH- 

BTRDOTIOnS. 

Errors  assigned  upon  bstructions  ^ven  by 
tbe  trial  court  will  not  be  considered  upon  ap- 
peal, where  the  record  falls  to  show  that  any 
objections  were  made  or  exceptions  taken  to 
suota  instrnctioas  at  the  time  they  were  given. 

[Ed.  Not&— For  other  cases,  eea  Orininal 
lAw,  Dec.  Dig.  «s»1086a4).] 

8.  iNTozioAinrQ  Liquobb  «a»286(l9— Onsns- 

XS— UltUWrUL  POBBIBSION. 

In  a  prosecution  for  unlawful  possession  of 
intoxicatiog  liquors  with  intent  to  violate  pro- 
visions of  oie  prohibitory  law.  the  evidence  con- 


sidered, and  held  sofficlent'  to  sustain  the  ver- 
dict and  judgments  of  conviction. 

pSd.  Note.— For.  other  cases,  see  Intoxicating 
liquorq.  Cent.  Dig.  i  SOO;  Dec  Dig,  «=>23(i(5).] 

Appeal  from  Coanty  Court,  Pawnee  Coun- 
ty; Geo.  B,  Merrltt,  Judge. 

Charles  Crusan,  Sarah  Johnston,  and  W. 
M.  Slmonson  were  jointly  convicted  of  tiie 
unlawful  poBsesslon  of  Intoxicating  liquors, 
and  they  appeal.  Affirmed. 

McN^I  A  McNeill.  ofPawnee,  forplabitlfls 
In  error.  iL  ArcMlllan*  Aast  At^.  Qen.,  for 
the  State. 

DOTDE).  P.  J.  Tbe  Information  In  this 
case  jtdntly  charged  Berry  Janes,  Charles 
Orusan,  Sarab  Johnston,  aAd  W.  M.  Slmon- 
son, with  tbe  crime  of  having  poBsesBlon  of 
intoxicating  liquors  with  the  unlawful  Intent 
to  violate  provlsl^ms  of  tbe  probtbltory  Uqnor 
law.  Wbax  tbe  case  was  called  for  trial,  it 
was  Aown  that  tbe  defendant  Bnry  Janes 
was  noahle  to  be  present  on  account  of  sick- 
ness, and  the  case  was  continued  as  to  blm. 
nierenpon  defendant  Sarah  Johnston  moved 
for  a  separate  trial,  whldi  moUcm  tbe  court 
overruled.  The  case  proceeded  to  trial,  and 
tbe  plalnUfn  In  error  were  found  gull^. 
From  the  Judgments  rendered  In  pursuance 
of  tbe  verdict  wherein  Gharles  Omzan  was 
sentenced  to  pay  a  fine  of  ISO  and  be  confin- 
ed in  tbe  ooun^  jail  tor  a  iieriod  ot  80  days, 
and  Sarab  Johnston  was  sentenced  to  pay  a 
fine  of  9100  and  be  confined  in  the  county 
Jail  for  30  days,  and  W.  H.  SlnumBon  was 
sraitenced  to  iny  a  fine  of  flOO  and  be  con- 
fined In  the  county  Jail  for  a  period  of  80 
days,  tbe  plalnticrs  In  error  appeal. 

t1]  The  ruling  of  tbe  court  In  refusing  to 
grant  the  defendant  Johnston  a  severance  is 
tbe  first  error  assigned. 

Our  Criminal  Code  provides  that: 

"When  two  or  more  defendants  are  jointly 
prosecuted  for  a  felony,  any  defendant  reqnir- 
ing  it  must  be  tried  separately.  In  other  cases 
defendants  jointly  prosecuted  may  be  tried  sepa- 
rat«?]y  or  jointly,  in  the  discretion  of  the  court." 
Section  &878,  Rev.  Daws. 

The  exercise  of  the  discretion  here  given  to 
the  trial  court  In  granting  or  refusing  a  sev- 
erance in  a  misdemeanor  case  Is  reviewable ; 
but,  to  make  the  same  the  subject  of  review, 
the  case-made  or  bill  of  exceptions  must  show 
an  applIcaUon  for  a  severance  setting  out 
some  unusual  and  extraordinary  condition 
or  state  of  facts  In  connection  with  the  case 
which  would  materially  prejudice  the  rights 
of  tbe  applicant  In  a  Joint  trial;  and  this 
must  be  supported  by  affidavits  or  oral  tes- 
tlmony,  and  may  be  controverted  by  the  stnte 
in  the  same  way.  In  the  ateence  of  such 
showing  on  the  part  of  the  applicant  tbe 
trial  court  cannot  know  and  Is  not  required 
to  anticipate  that  a  situation  will  arise  In  the 
trial  justifying  a  severance.  Steen  v.  State, 
4  Ofel.  Cr.  309.  Ill  Pac.  1097. 

The  case-made  before  us  discloses  a  mere 
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motion  for  a  severance  "for  the  reason  that 
the  evidence  Introduced  In  the  case  od  behalf 
of  the  other  defendant  Is  such  as  to  bias  and 
prejudice  Uie  Interest  of  the  defendant." 
The  motion  was  not  verified  nor  supported  by 
affidavit  or  oral  'testimony,  and  we  might 
add  that  the  record  of  the  trial  discloses  no 
reason  why  a  severance  should  have  been 
granted.  In  our  opinion  the  court  very  prop- 
erly overruled  the  motion  for  a  severance. 

[3]  It  appears  from  the  evldenoQ  that  the 
parties  charged  were  all  engaged  In  running 
a  restaurant  at  Kalston,  commonly  called  the 
"Blue  Goose";  that  the  place  had  been  raid- 
ed In  the  preceding  August  and  intoxicating 
liquor  had  been  found  in  the  room  of  Sarah 
Johnston;  that  in  September  on  the  date  al- 
leged in  the  Information  another  raid  was 
made,  and  some  200  bottles  of  whisky  and 
beer  were  found  concealed  In  the  walls  of 
the  rooms 'In  which  the  defendants  Johnston 
and  Janes  were  sleeping.  TSiat  day  the  de- 
fendants Cruzan  and  Slmonson  drove  from 
Balston  to  Pawnee,  the  county  seat.  Betnm- 
Ing  about  midnight,  they  drove  to  the  rear  of 
the  restaurant  and  unloaded  a  trunk  and  a 
case  of  whisky.  On  this  trip  they  were  fol- 
lowed by  Jim  Glenn  and  John  Douglas,  local 
detectives,  and  that  night  20  or  30  of  the  cit- 
izens of  Ralston  waited  near  the  highways 
and  watched  for  their  return  from  Pawnee, 
and  several  of  these  persons  were  present 
when  the  defendants  were  arrested.  Several 
witnesses  testified  that  several  bottles  of 
wlilsky  were  found  that  night  near  the  back 
door  of  the  restaurant.  Other  witnesses  tes- 
tified that  theiy  had  bought  beer  and  whisky 
in  the  Blue  Goose  restaurant  from  the  de- 
fendants Johnston  and  Slmonscoi. 

Defendant  Slmonson,  as  a  witness  In  his 
own  behalf,  testified  that  he  was  a  waiter 
and  dish  washer  in  the  restaurant,  worlclng 
for  Berry  Janes;  that  on  the  day  In  qnes- 
tton  he  rode  with  the  defendant  Cmzan  to 
Pawnee  to  get  Aunt  Sarah's  trunk;  that 
they  drove  back  that  night  with  the  trunk  in 
the  wagon  and  unloaded  It  at  the  rear  door 
of  the  restaurantt  and  shortly  afterwards 
they  were  arrested;  that  they  lUd  not  haul 
any  whisky  In  the  wagon,  and  he  never  did 
sell  any  whisky  or  beer. 

The  defoidant  Sarah  Johnston,  as  a  wit: 
ness  in  her  own  behalf,  testified  that  eitui 
worked  foe  Berry  Janes  at  the  Bine  Goose 
and  cooked,  and  waited  on  the  lunch  ooun« 
ter,  and  sold  Tempo  and  po|i;  that  abe  did 
not  know  bow  the  whisky  got  Into  the  tnlld- 
Ing,  and  did  not  know  ot  any  Balea  of  whis- 
ky at  the  place  while  she  was  there;  that 
she  sent  her  codefendants  CmaaD  and  Slmon- 
son to  Pawnee  that  day  after  her  trunk,  and 
spedficalty  denied  that  slie  sold  beer  or 
whidty  to  the  wUnesses  who  testified  against 
ber. 

The  above  and  forcing  briefly  anmmat^ 
tees  the  testlmfmy  tn  the  case,  the  transcript 


of  which  oovers  more  Oian  200  pages.  How- 
ever, it  la  suMcient  to  show  that  the  errors 
assigned  on  the  Insufficiency  of  the  evidence 
to  sustain  -the  verdict  are  without  merit. 
Before  this  court  will  reverse  a  convictlm 
upon  the  gronnd  that  the  verdict  of  the  Jury 
is  contrary  to  the  evidence,  we  mn&t  find 
that  thet«  la  no  testimony  tn  the  record  from 
which  the  Jnry  could  rationally  conclude  that 
the  defeddant  was  g^ll^,  unless  It  appears 
from  the  record  that  the  Jnry  were  Influehe- 
ed  by  improper  motives  In  arriving  at  their 
verdict  We  find  nothing  in  the  record  be- 
fore us  Indicating  Improper  motives  or  prej- 
udice on  the  part  of  the  Jury. 

[2]  It  is  also  insisted  that  the  court  erred 
in  giving  instruction  No.  6,  defining  the  term 
"prima  farfe"  evidence.  The  record  disclos- 
es that  no  specific  <^Jectlon  was  made  or  ex- 
ception taken  to  said  instruction. 

We  cannot  consider  questions  relating  to 
Instructions  that  were  not  raised  as  author- 
ized by  the  statute  or  by  the  practice  of  the 
courts,  unless  fundamental  error  is  apparent, 
because  If  there  was  error  it  was  in  efTect 
waived. 

In  the  case  of  Williams  v.  State,  12  OU. 
Or.  39, 151  Pac,  900,  it  Is  said: 

"Only  prejudicial  man  raised  by  onseptums 
reserved  require  a  new  trial,  and  It  Is  only 
when  we  are  satisfied  that  the  verdict  was  con- 
trary to  law,  or  to  the  evidence,  or  that  injus- 
tice has  been  done,  that  we  are  permitted  to  re- 
verse a  conviction,  whether  or  not  an  exception 
has  been  taken  in  the  trial  court." 

Without  saying  that  the  instmctloa  com- 
plained of  is  correct,  we  are  content  to  say 
that  the  Instructions  as  a  whole  fairly  cover 
the  law  of  tta^  case,  and  no  court  Is  Justified 
In  reversing  a  Judgment  If,  on  the  whole 
record,  It  appears  that  Justice  has-been  done 
and  that  no  prejudice  has  resulted  by  reason 
of  error  in  the  Instructions  given. 

Absolute  correctness  of  proceeding  cannot 
be  attained,  even  In  our  very  best  courts, 
and  the  establishment  of  any  oth^  rule 
would  render  the  administration  of  the  crim- 
inal laws  practically  Impossible. 

After  a  careful  review  of  the  record,  our 
conclusion  Is  that  the  plaintiffs  in  error  have 
had  a  fair  trial  and  were  pr<H)erly  convicted. 

The  judgments  appealed  from  are  there- 
fore affirmed.  ' 

ABMSTBONO  and  BBETT,  3J^  concur. 


MALANET  v.  OAMBRON  et  a1.   (No.  20293.) 

(Supreme  Court  of  Kansas.   Nov.  11,  1910. 
On  Second  Rehearing,  Jan.  6,  1917^ 

(ByUahw  by  the  Cotirt,) 

1.  Adoption  «=>21— Cowteaot  to  Adopt^-O^ 
bbation  and  effect. 
While  an  unperformed  promise  to  adopt 
may,  in  some  drcumstances,  give  the  benefldary 
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ft  vftU d  claim  ogainit  the  estate  of  the  promisor. 
DO  right  of  inheritance  can  be  therehy  create^. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  ii  85.  86.  88-40;  Dec.  Dig.  «»21.] 

2.  Adoption  «s920— Cqrtraot  to  Adopt— Op- 
bbation  and  effect. 
Neither  a  promise  to  adopt  nor  an  actual 
adoption  will  prerent  the  promJsor  from  making 
snch  disposition  of  his  property  as  be  may  see 
fit,  acting  in  good  faith. 

Note.— For '  otbor  eases,  s^  Adoption, 
Cent.  Dig.  1129-82;  Dee.  Dig.  «»20.} 

8.  ADOPTION  «=»6— COWTBAOT  TO  ADOPT— Op- 

BRATION  AND  EmCT. 
The  existence  of  a  valid  but  unperformed 
contract  to  adopt  a  child  gives  to  the  child  no 
right  to  maintain  ejectment  for  an  interest  in 
land  conveyed  by  the  promisor  to  bis  own  son, 
upon  the  death  of  the  latter  intestate,  leaving 
neither  issue  nor  parent,  although  uie  child 
would  then  have  inherited  it  if  an  adoption  had 
taken  place  In  accordance  willi  the  agreement. 

[Ed.  Note^For  otlier  cases,  see  Adoption. 
Cent  Dig.  1 11;  Dea  Dig.  ^6.] 

On  Second  Bebearlng. 

4.  Descent  and  DiSTBiBtmoN  4=3119(1)  — 

Statutes— CoNBTBucTiON . 
Under  the  statute  providing  that  the  pnq^ 
er^  <^  an  inteatate,  who  is  survived  by  neither 
nwuse,  issue,  nor  parent,  shall  be  diet>osed  of  in 
the  same  manner  as  if  a  parent  had  outlived 
Um  and  died  in  its  possession  and  ownerBhip. 
property  Inberited  by  one  son  of  a  deceased 
fether  from  another  cannot  be  subjected  to  the 
payment  of  indebtedness  owed  by  the  father  to 
any  one  other  than  the  deceased  son. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution.  Cent  Dig.  »  224,  483,  434,  488, 
489;  Dec  Dig.  «3>Ud<l).] 

Appeal   from   District    Court,  Donglas 

GoQnty. 

On  rehearing.  Former  decision  adhered  to. 
For  former  decision,  see  169  Pac.  10. 

Ord  ClIngmHn,  of  Lawrence,  for  appellant 
J.  B.  Larimer,  of  Topeka,  for  appellees. 

MASON,  J.  Rose  Malaney  brought  an  ac- 
tion to  recover  an  interest  In  land  which  tbo 
record  showed  to  have  been  conveyed  by 
Noab  Cameron  to  his  two  sons,  Allen  and 
Hnber^  on  the  ground  that  tbe  deeds  were  not 
.  delivered  until  after  the  death  (Intestate, 
and  without  other  heirs  than  those  named) 
of  the  grantor,  and  that  she  was  entitled  to 
a  part  of  the  property  as  his  adopted  daughter. 
Judgment  was  rendered  against  her,  and  on 
an  appeal  it  was  decided  that  the  evidence 
sustained  the  finding  of  the  trial  court  that 
the  deeds  had  been  delivered  In  tbe  lifetime  of 
Noah  Cameron,  and  were  therefore  effective. 
Halaney  T.  Cameron,  98  Kan.  620,  159  Pac. 
19.  It  was  also  determined  that  there  liad 
bean  no  l^al  adoption  of  the  plaintiff,  and 
Inasmuch  aa  these  oonclnalona  were  regarded 
as  settling  the  controversy,  no  decision  was 
made  of  the  question  whether  a  contract  to 
adi^t  had  been  entered  into  and  so  far  acted 
upon  as  to  give  her  a  valid  claim  against 
the  estata  In  a  petition  for  a  rehearing  tt 
waa  urged  that,  even  conceding  tbe  title  to 
the  land  to  hare  passed  by  tbe  deeds,  the 


ptelbtur  was  entitled  to  an  interest  in  the 
portion  conveyed  to  Huber  Cameron,  because 
he  had  since  died  Intestate,  swlved  by  nei- 
ther par»t  nor  child,  nor  by  any  brother  or 
sister  other  than  Allen  Cameron.  For  a  con- 
sideration of  this  contention  a  rehearing  waa 
granted. 

In .  behalf  of  the  plalntUf  It  is  argued  that 
she  was  entitled  to  the  rights  of  an  adopted 
child  of  Noah  Cameron;  that  the  atatnte 
(Gen.  Stat  1909.  S  2054)  declares  that  on  tbe 
death  of  Huber  Cameron  his  property  should 
be  disposed  of  as  though  bis  father  had  out- 
lived falm  and  died  In  Its  possession  and  own- 
ership; that  If  Noah  Cameron  liad  owned 
this  property  at  the  time  of  his  death  the 
plaintiff  could  have  enforced  her  claim 
against  It ;  therefore  she  can  do  so  now.  In 
support  of  this  view  It  is  urged  that  al- 
though under  our  law  a  brother  is  concelred 
as  inheriting  directly  and  not  mediately  from 
a  brother  (State  t.  Ellis,  72  Kan.  285.  83  Pac. 
1046),  he  talEes  his  distribntire  share  of  the 
estate  subject  to  any  existing  equity  in  fa- 
vor of  the  estate  against  the  parent  throng 
wb<mi  be  Inherits.  Head  t.  Bpier*  66  Kan. 
386.  71  Pac.  833. 

[1]  L  If  the  plaintiff  were  tbe  legaUy 
adc^ted  child  of  Noah  Cameron  she  would 
probably  under  our  statute  inherit  from  his 
son  (Riley  v.  Day.  88  Kan.  603,  506,  129 
Pac.  524,  44  L.  R.  A,  [N.  S.]  296),  although 
the  contrary  rule  is  usual  elsewhere.  1  C.  J. 
1401;  2  Enc.  L.  &  P.  240;  1  B.  0.  L.  622. 
But  as  no  legal  adoption  had  taken  place,  she 
had  amuired  no  rijKht  of  inheritance.  The 
agreement  between  her  father  and  Noah 
Camenm,  supplemented  by  her  later  relations 
with  him,  gave  her  at  the  most  a  right  to  as- 
sert a  claim  under  the  contract  against  his 
estate.  "Tbe  courts  merely  enforce  the  con* 
tract  which  has  heea  folly  performed  on  one 
side;  they  do  not  undertalie  to  change  t2ie 
status  of  either  party,  or  to  decree  that  tbe 
child  is  entitled  to  the  right  of  inheritance  as 
an  heir."  1  R.  0-  L.  617.  "The  mere  con- 
tract to  adopt  Is  not  sufficient  of  Itself  to 
make  the  child  a  legal  heir  of  the  promisor, 
because  the  right  to  take  as  h^r  exists  <mty 
by  <^>eration  of  law.  The  child  takes  In 
these  cases  by  virtue  of  tbe  contract  and  by 
way  of  damages  or  specific  performance,"  1 
0.  J.  137&  See,  also,  2  Sine.  L.  &  P.  246,  247. 
Tbe  statutory  provision  that  the  property  of 
an  intestate  who  leaves  neither  Issue  nor 
parent  shall  be  disposed  of  as  though  his 
Parent  had  survived  him  and  died  owning  it 
reJ^tes  to  the  descent  of  the  property — ^Ita 
diiq^sal  by  tbe  law  of  Inheritance— and  baa 
no  relation  to  rights  that  may  be  asserted  un- 
der a  contract  The  title  to  tbe  real  estate 
owned  by  Huber  Cameron  at  the  time  of  bis 
death,  in  its  theoretical  course  to  bis  broth- 
er, Alien  Cameron,  through  their  father.  Noah 
Cameron,  encountered  no  obligatiMi  owed  by 
Noah  Cameron  to  Huber. 
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[2]  2.  ABsnm&ig  that  'NoAb  Cameron  bsd 
made  an  enforceable  promise  to  adopt  the 
plaintiff — to  make  her  his  helr^thls  did  not 
bind  him  to  leave  anything  for  her  to  Inherit, 
or  prevent  his  dispoalng  of  his  property  in 
any  way  he  saw  fit  provided  he  acted  lo  good 
faith.  1  O.  J.  1378  ;  2  Enc  L.  &  P.  241 ;  1 
R.  C.  L.  619.  See,  also,  note  44  L.  R.  A.  (N. 
S.)  766;  note,  L.  R.  A.  1916D,  424.  There- 
fore the  deed  from  him  to  Huber  Camer- 
on passed  a  clear  title,  and  the  plaintiff 
has  no  greater  claim  with  respect  to  the  land 
80  conveyed  than  with  respect  to  any  other 
property  owned  by  Hnber  Cameron  at  the 
time  of  his  death. 

[1]  S.  It  may  be  argned  that,  If  the  promise 
to  adopt  the  plaintiff  had  been  performed,  she 
would  have  inherited  a  part  of  the  property 
1^  by  Huber  Cameron,  and  that  Noah  Cam- 
^nn's  breach  of  contract  by  failing  to  adopt 
her  Injnred  her  by  preventing  such  Inheri- 
tance, thereby  giving  her  an  action  for  dam- 
ages against  his  estate.  If  so,  she  cannot  en- 
force It  In  this  proceeding,  which  is  one  for 
ejectment  and  partition  and  for  rents  and 
profits,  and  Is  founded  upon  the  proposition 
that  she  owns  an  Interest  in  the  specific  real 
estate  Involved. 

The  judgment  of  affirmance  heretofore  ren- 
dered, denying  relief  to  the  plaintiff,  Is  ad- 
hered to.  All  the  Justices  concurring. 

On  Second  Rehearing. 

In  this  case  we  held  that,  assnmlDg  that 
Noah  Cameron  made  a  valid  contract  to 
adopt  Rose  Ia  Malaney  as  his  daughter,  and 
foiled  to  do  so,  this  gave  her  no  claim 
against  property  conveyed  by  talm  to  bis  son 
Huber,  and  Inherited  hy  another  son  (Allen 
N.)  upon  Huber's  death  intntate.  In  ths 
opinion  it  was  said: 

"It  may  be  anued  that,  if  the  promise  to 
adopt  the  plaintiff  [Rose  L.  Malancyj  had  been 
performed,  she  womd  have  inherited  a  part  of 
the  property  left  by  Huber  Cameron,  and  that 
Noah  Cameron's  breach  of  contract  by  failing 
to  adopt  her  injured  her  by  preventing  such  in- 
heritance, thereby  giving  her  an  action  for 
damages  agBlnst  hb  estate.  If  ao.  she  cannot 
enforce  It  in  this  proceeding,  whidi  ia  one  for 
^ectment  and  partition  and  for  rents  and 
profits,  and  is  founded  upon  the  proposition 
that  uie  owns  an  interest  in  the  specific  real 
estate  involved.'*  Mnlaney  v.  Camieron,  99 
Kan.  70,  72  (see  opinion  juat  above). 

[4]  In  a  petition  for  a  rehearing  the  plain- 
tiff urges  that  the  character  of  her  action 
should  not  prevent  her  recovery  In  this  pro- 
ceeding, bnt  that  she  should  be  allowed  to 
assert  here  any  right  she  may  have.  We  are 
not  disposed  to  attach  great  Importance  to 
mere  matters  of  form,  but  throughout  this 
litigation  the  plaintiff  has  sought  to  reach 
the  property  conveyed  away  by  Noah  Camer- 
on, and  no  other.  A  Judgment  for  damages 
against  his  estate,  to  be  made  out  of  other 
property,  has  not  been  asked,  and  apiHirently 


is  nbt  new  sought,  for  In  the  petition  for  a 
rehearing  it  is  said  that: 

"Practically  all  of  the  property ,  to  be  ulti- 
mately affected  by  any  recovery  on  behalf  of 
appellant  is  Involved  In  this  salt  now  before 
the  court" 

Conns^  for  the  plalntlfl  appears  to  Inter- 
pret the  opinion  as  intimating  that  by  a  dlf- 
fraent  procednre  she  might  be  able  to  si^ 
Ject  to  the  payment  of  her  dlahn  the  real  es- 
tate ooaveyed  bjr  Koab  Camenm  to  Hnber, 
and  Inherited  from  him  by  Allen.  Ut  ms 
not  t2ie  Intuition  of  the  court  to  omvey  snch 
a  meaning.  Possibly  the  plaintiff  ml^t  hare 
maintained  an  action  against  the  estate  of 
Noah  Cameron,  seeking  a  judgment  to  be 
made  ont  of  any  prtq;>erty  he  ownefl  at  the 
time  of  big  deat^i;  bnt  we  bold  that  ,  the 
property  which  be  had  conveyed  to  his  son 
Hnber  cannot  by  uiy  method  be  made  liable 
to  her  claim.  The  argument  to  the  contrary 
la  that  when  Hnber  died  intestate,  lea<ving 
hia  l»:other  Anea  as  his  sole  hdr,  this  land 
under  the  statute  was  to  be  (OapoBaa  of  "fai 
the  same  manner"  as  U  hia  father  (Noah)  had 
outUTed  him  and  died  In  its  posaea^n  and 
ownership;  that,  if  the  fother  bad  died 
owning  the  land,  the  plaintiff  could  have  sub- 
jected it  to  the  payment  of  her  daim,  and 
therefore,  as  it  Is  to  be  disposed  of  in  the 
same  manner  as  if  that  had  happened,  she 
has  the  same  right  now.  The  answer  to  this 
is  that  the  father  did  not  actually  inherit 
the  property,  and  could  not  do  ao  after  his 
death.  His  estate  cannot  be  augmented  by 
the  But^^uent  death  of  Intestates  from 
whom  he  would  have  inherited  if  still  alive. 

In  this  state,  upon  equitable  grounds,  the 
share  of  one  who  inherits  by  reason  of  his 
descent  from  a  deceased  ancestor  may  be 
reduced  by  any  indebtednesa  owed  by  such 
ancestor  to  the  Intestate  (Head  t.  Spier,  66 
Kan.  886,  71  Pac  838),  a  matter  as  to  vhldi 
the  courts  elsewhere  are  divided  (9  B.  G.  L. 
111).  Bnt  the  principle  b^  wbldi  an  inboit- 
ance  is  charged  with  a  debt  owed  by  an  an- 
cestor, descent  fnnn  whom  gives  the  heir  bis 
title,  seems  never  to  have  been  applied  to  an 
Indebtedness  owed  to  any  one  other  than  the 
person  from  whom  the  property  is  Inherited, 
and  we  do  not  think  it  can  be  so  extended  as 
to  enable  general  creditors  of  a  parent  to 
reach  property  Inherited  after  his  death  by 
one  of  his  sons  from  another.  Whether  in 
other  connections  an  heir  of  a  collateral 
relative  is  deemed  to  take  directly  or  medi- 
ately. In  the  present  situation  the  title  to  the 
land.  In  its  course  from  Hnber  Cameron  to 
Allen  N.  Cameron,  cannot  be  regarded  as 
passing  through  their  father,  Noah  Cameron, 
In  such  sense  as  to  r«ider  it  subject  to  the 
payment  of  any  tAaim  for  damages  the  plain- 
tiff may  have  against  his  estate. 

The  petition  for  a  rehearing  Is  denied. 
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ROTH  T.  TARA.  (No.  1861.) 

(Sapnme  Court  at  New  M«zico.    Dec.  23, 
1916.) 

(ByOalut  by  Ike  C,ourt.) 
Appeal  and  Exbob  •nlOOlU)  —  Bmvjxw  — 

VUBDrCT. 

The  verdiet  of  a  Jury  and  the  Jadgment  ren- 
dered thereon  will  not  be  disturbed  on  appeal, 
where  there  is  any  substantial  evideDce  to  sup- 
port it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die  H  392&-5983;  D«&  Dig.  «s» 

1001(1).] 

Appeal  from  District  Oour^  San  Mlgnel 
County;  Leaby,  Judge. 

Action  between  Peter  Rotli  and  Tranqui- 
llno  Tara.  From  a  Judgment  for  tlie  latter, 
the  former  appeals.  Affirmed. 

0.  W.  G.  Ward  and  George  H.  Booker, 
botli  ot  Jm  Veffiis,  t<a  apitellant.  O.  A.  Lor- 

razolo,  of  Las  Vegas,  A>r  appellee. 

PARKER,  J.  This  iB  an  action  in  replevin 
tried  in  the  district  a>urt  for  San  Miguel 
county.  The  case  was  tiled  to  a  jnry  and  re- 
sulted In  verdict  and  Judgment  in  favor  of 
Tara,  the  appellee.  The  same  case  was  be- 
fore us  In  1913,  and  was  reversed  and  re- 
manded for  new  trial  for  errors  occurring 
therein.  Roth  t.  Tara.  10  N.  M.  6,  140  Pac. 
iffTL 

X.  The  principal  Issue  tried  to  the  Jury  con- 
ceroed  the  Identity  of  the  horse  which  both 
parties  hereto  claimed  to  own.  The  Jury 
found  that  Issue  In  favor  of  the  appellee,  and 
the  first  point  made  by  appellant  la  that  the 
evidence  is  wholly  InsufQdent  to  support  the 
verdict  Appellant  attempts  to  take  this 
case  oat  of  the  general  rule,  that  the  verdict 
of  a  Jury  wUl  not  be  disturbed  where  there  is 
any  substantial  evidence  to  support  It,  by 
analyzing  the  evidence  as  he  sees  It  and  at- 
tacking the  credibility  of  certain  witnesses 
for  the  appellee.  He  insists  that  the  falsity 
of  appellee's  claim  to  the  horse  in  Question  Is 
demonstrated  by  his  proof  of  ownership,  by 
the  blotched  brand,  the  age  of  the  animal 
as  shown  by  the  teeth,  (md  the  exhibit  of 
the  horse  itself.  There  was  a  conflict  of  tes- 
timony as  to  the  ownership  of  the  horse. 
The  Jury  inspected  the  horse  and  found  that 
It  was  the  property  of  the  appellee.  While 
certain  witnesses  who  testified  In  behalf  of 
the  appellee  may  not  have  been  entitled  to 
credit,  their  credibility  was  a  Question  for 
the  Jury.  We  have  bold  that  the  Jury  and 
trial  court  axa  In  a  much  better  position  to 
determine  the  tmth  of  a  given  Cact  than  is 
this  court  on  appeal.  State  v.  Graves,  21  N. 
IL  666,  668,  157  Pac.  160.  The  rule  that,  U 
ttwra  is  any  lubstBiitlal  evidence  to  aupport  a 
verdict  or  Judgment,  the  same  will  not  be  dla- 
tmbed  on  aj^eal,  moot  be  applied  in  this 
ease.  Tha»  la  evldeaioe  In  tbe  record  of 
■neb  anbstantlal  natore  that  it  would  svv- 
port  a  Twdlct  or  jodgment  fOr  either  party, 


and,  tbe  JniT  baTlnc  Arand  In  tnov  of  appel- 
lee, the  Jodgmmt  will  not  be  diatortrad  In 
this  court. 

2.  Tbe  aroeUant,  on  direct  examination, 
testified  as  to  the  form  and  sbape  of  tbe 
brand  owned  by  him  and  used  on  tbe  animal 
in  Question.  On  croe»«zamlnatiao,  tbe  at- 
tomey  for  the  appellee  attempted  to  show 
that  the  drawing  of  the  brand  made  by  ap- 
pellant on  the  hearing  In  tbe  case  at  bar  was 
not  identical  with  that  made  by  him  on  tbe 
former  trial  of  this  caaa,  and  In  doing  so 
referred  to  tbe  drawing  which  wpeoxed  in 
tlie  transcript  of  record  used  in  tbe  case  on 
the  former  appeal,  which,  no  doubt,  was  a 
C(W  of  tbe  exhibit  made  appellant  in  tbat 
case.  Tbe  witness  was  tben  asked  which 
representation  of  the  brand  was  tbe  more 
correct,  and  obJe<^on  to  the  Question  was 
made  on  the  ground  tbat  tbe  examlnatitm 
was  unfair  and  tbat  it  was  not  shown  that 
the  witness  Iiad  actually  made  tbe  drawing 
refered  to  and  appearing  In  the  transcript 
of  record  used  cm  appeal.  Tbe  court  thai 
iDterrogated  the  witness,  and  tbe  latter  de- 
Glared  that  be  did  not  make  tbe  actual  draw- 
ing appearing  In  tbe  tronscilpt,  and  tbe  ques- 
tion as  to  whldt  reiffesentatton  of  tbe  brand 
was  tbe  more  correct  was  not  answered.  The 
appellant,  on  redirect  examination,  tben  tee- 
tided  that  the  drawings  made  by  blm  were 
not  exact  reproductions  of  the  brand  as  it 
peered  on  tbe  animal  in  question,  and  ex- 
plained the  meaning  of  certain  answers,  con- 
cerning the  brand,  made  by  him  in  former 
trial.  It  Is  evident  that  the  point  made 
appellant  is  without  merit 

3.  On  the  cross-examination  of  the  appel- 
lee he  was  asked  if  It  was  not  a  tact  tbat 
he  had  a  conversation  with  Nativldad  San- 
doval de  Carrillo  about  tbe  horse  In  qnestloa 
at  the  house  of  Trinidad  Baca,  and  denied  that 
be  had  ever  talked  to  her  about  the  matter. 
The  posltlMi  of  the  appellant,  as  shown  by 
the  question,  was  that  the  appellee  and  tbe 
person  named  did  bave  a  conversation  about 
this  horse,  at  a  time  not  specified,  In  which 
appellee  made  a  statement  indicating  con- 
sciousness of  guilt  with  reference  to  hla  pos- 
session of  tbe  animal  In  question.  In  rebut* 
tal,  the  appellant  offered  to  read  to  the  Jury 
a  statement  supposed  to  bave  t>een  made  by 
Nativldad  Sandoval  de  Carrillo  at  the  for- 
mer trial  with  reference  to  this  matter.  The 
contents  of  that  alleged  statement  appear 
only  in  the  remarks  of  the  court  in  passing 
upon  the  question  of  law  presented.  So  far 
as  we  are  able  to  ascertain,  the  following 
question  was  propounded  to  that  witness  on 
that  trial,  but  no  answer  was  given  thereto : 

"Q.  I  win  ssk  yon  If  the  defendant,  Tran- 
qoUino  Yara,  ever  at  any  time  had  a  conver- 
sation with  you  in  which  he  said  to  you  that 
Max  Carrillo  had  told  him  that  you  had  asked 
about  this  sorrel  horse  and  that  they  were 
afiraid  that  yon  would  get  them  into  trouble 
about  this  horse." 
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In  all  probability  an  answer  was  made  to 
tbat  qaestlon,  but  we  cannot  determine  the 
question  presented  In  the  absence  of  a  record 
of  snch  answer.  If  one  was  made  or  given. 

4.  The  last  point  made  by  appellant  Is  tbat 
the  trial  court  erred  In  Qie  admission  of  cer- 
tain evidence  with  reference  to  damages  al- 
leged to  hare  been  sustained  by  appellee. 
The  verdict  of  the  }ury  was  simply  to  the 
effect  that  appellee  was  the  owner  and  en- 
titled to  the  possession  of  the  horse.  A  Judg- 
ment to  that  effect  was  entered.  The  Jury 
did  not  assess  any  damages  against  appel- 
lant, nor  were  any  Included  In  the  Judgment 
entered  by  the  court.  The  question,  there- 
fore, as  to  the  alleged  erroneous  admission 
of  evidence  concerning  damages,  becomes  en- 
tirely immaterial. 

The  Judgment  of  the  trial  court  la  there- 
fore afflrmedi  and  It  is  so  ordered. 

BOBEBXS,  O.  J,,  and  HANNA,  J.,  concur. 


BOQKRS  V.  CRAWFORD.   (No.  1895.) 
OSuinrone  Court  otNew  Mexico.  Dee.  28, 1016.) 

(BvUahvM  bg  the  Court.) 

1.  APFSAL  ANn   E3BE0B  <^612(2)— Becobd— 
Tbanscbipt  of  Phocebdinoe. 

Wbere  transcript  of  proceedinsrs  in  case 
tried  to  court  without  a  jury  is  certified  to  thii 
ooart  only  by  certificate  of  stenograplier,  the 
same  importa  no  verity  and  will  be  strlckra  from 
files  upon  motion  therefor, 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2697 ;  Dec.  Dig.  «=9612(S9.J 

2.  An?KAi.  AND  Ebbob  <t=»624-TBAn8CBiPT  or 

PB00BHDIN6B— SmSZira  BBOH  FlUS. 

Section  4490,  Code  1915,  does  not  authorize 
an  extenai<»i  of  time  within  which  to  file  a  tran- 
script of  record  in  this  court,  where  a  transcript 
has  already  been  filed  and  whem  the  appUcar 
tion  ia  made  fw  the  porpose  of  correcung  ec^ 
rora  or  omissions  due  to  oversight  of  couds^ 
[Ed.  Note.— Fw  othei-  cases,  see  Appeal  and 
Error.  CentL  Dig.  K  2m-2742;  Dec.  Dig.  «» 
024.] 

Ebrror  to  District  OoQit«  ObaTM-  Cmmt? ; 
O.  A.  Richardson,  JUdge. 

Action  A.  J.  Oravford  against  W.  B. 
Rogera  'Ehvn  was  a  Judgment  for  plalnttfl, 
and  defendant  bringa  error.  Transcript  of 
proceedings  strt<Aen. 

W.  B.  Rogers,  of  Roswell,  for  plaintiff  In 
error.  Glbbany  &  Epstein,  of  Roswell,  for 
defendant  In  error. 

PARKER,  J.  This  Is  a  suit  brought  by 
defendant  In  error,  A.  J.  Crawford,  against 
W.  E.  Rogers,  plaintiff  in  error,  on  three 
several  promissory  notes,  In  which  plain- 
tiff In  error  appears  to  be  an  Indorser  In 
blank. 

[1]  Tbe  case  Is  not  before  us  on  the  merits, 
but  upon  the  motion  of  defendant  in  error  to 
strike  from  the  files  the  transcript  of  the  evi- 
dence, on  the  grounds  that  the  case  was  tried 
to  the  court  without  a  Jury  and  that  tbe 


transcribed  notes  of  the  stenc^rapher  have 
not  been  cerOfled  to  ttds  court  In  accordance 
with  section  44d3,  Code  1016^  That  sectlMi 
is  as  follows: 

"In  all  actions  tried  without  a  Jury  the  te» 
timony  taken  befbre  a  court  or  that  taken  by  a 
referee,  the  transcribed  notes  of  the  stenographs 
in  such  cases,  properly  certified  by  the  court  or 
referee,  and  all  motiooB,  orders  or  dedsiona  made 
or  entered  In  the  progress  of  the  trial  of  any 
such  ecticm  aball  bec(Mne  uid  be  •  part  of  the 
record  for  the  purpose  of  having  the  canae  re- 
viewed by  the  supreme  court  upon  appeal  or 
writ  of  error,  without  an;  bill  of  exceptions. 
And  It  shall  not  be  necessary  to  have  any  bill  of 
exceptions  settled,  signed  or  sealed,  in  order  to 
make  any  of  such  matters  a  part  of  the  record 
in  cases  so  tried.  It  shall  not  be  necessary  to 
make  a  motion  for  a  new  trial  in  any  case  tried 
by  the  court  without  a  jury." 

It  will  be  seen  that  under  that  section  mat- 
ters not  record  proper  are  certified  to  this 
court  by  the  trial  court  In  eases  tried  to  It 
without  a  jury;  hence  such  procedure,  when 
the  party  proceeds  under  that  Section,  dis- 
places the  precedure  by  way  of  blH  of  ex- 
ceptlons  tot  which  provision  Is  elsewhere 
made. 

An  examination  of  the  transcript  of  record 
on  this  writ  of  error  discloses  a  certificate 
of  the  court  stenographer,  who  recorded  the 
proceedings  at  the  trial,  to  the  effect  that  the 
transcript  of  proceedings  is  full,  true,  and 
correct;  but  there  Is  attached  no  certificate 
whatever  of  the  trial  court.  Under  the 
authority  of  section  4493,  Code  1915,  quoted 
supra,  It  has  been  held  that  tbe  certificate 
of  tbe  court  stenographer  In  itself  Is  Insuffi- 
cient to  make  tbe  transcript  of  tbe  proceed- 
ings on  the  trial  an  element  In  the  review  of 
tbe  case,  In  tbat  the  said  transcript,  In  snch 
an  event,  is  not  "properly  certified  to.** 
Street  v.  Smith,  15  N.  M.  95,  103  Pac.  644; 
Oliver  Typewrite!-  Co.  v.  Burtner,  17  ^.  M. 
354, 128  Pac.  62.  The  plaintiff  In  error  elect- 
ed to  proceed  under  section  4493,  Code  1915, 
but  failed  to  observe  Its  provisions  In  respect 
to  having  tbe  court  certlftr  to  the  correctness 
of  the  stenographer's  transcript  The  result 
is  that  the  transcript  of  testimony  does  not 
Import  verity,  and  cannot  be  considered  here. 

[2]  2.  Plaintiff  In  error,  however,  seeks  to 
avoid  the  consequences  of  the  foregoing  omis- 
sion by  moving  that  the  time  be  extended 
within  which  to  file  a  complete  transcript  of 
record,  relying  on  section  4490,  Code  1916. 
That  section  provides  for  the  filing  of  the 
transcript  and  assigning  errors  in  this  court 
with  the  following  proviso: 

"That  the  Supreme  Court  or  tbe  jndge  of  the 
district  court,  where  ancta  jadsment  was  ren- 
dered, or  any  justice  of  the  Supreme  Court, 
*  *  *  may  for  good  cause  shown,  satisfactory 
to  him,"  grant  to  toe  appellant  or  plaintiflF  in  er- 
ror, further  time  to  file  a  complete  transcript  in 
said  cause,  even  tlumgh  the  time  to  file  the  saiM 
may  bave  expired." 

This  section  is  not  availaUe  for  the  co^- 
rectlon  of  errors  or  omissions  In  tbe  tran- 
script due  to  oversight  of  conns^.  It  la  evi- 
dently designed  to  -relieve  an  appellant  or 
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plalntUt  In  error  from  the  oonMftnoioes  of 
tbe  d«lay  of  tbe  clerk  or  steaogrfiplier  la  pre- 
paring the  traitKrlpt,  or  perhaps  other  dr- 
cumstaztces  over  which  he  has  no  coatKoL 
The  section  has  nothing  to  do  with  the  con- 
tents of  tbe  record,  bat  has  to  do  simply 
with  the  time  within  which  the  transcript 
Is  to  be  filed.  The  contents  of  the  transcript 
la,  by  the  section,  left  entirely  to  the  discre- 
tion of  the  appellant  or  plaintiff  in  error,  ex- 
cept that  It  requires  as  complete  a  transoipt 
as  may  be  necessary  to  enable  the  conrt  to 
properly  review  the  cause  and  provides  a  pen- 
alty of  afflnnattce  nnless  the  same  Is  done 
within  tbo  time  spedlled. 

Tbe  motion  of  defendant  in  error  to  strike 
from  the  flies  tiie  transcript  of  proceedings 
occurring  at  the  trial  will  necessarily  have 
to  be  granted,  and  it  Is  so  ordered. 

ROBBBTS,  a  J.,  and  HANNA,  3,,  concur. 


liLEWULLTN  T.  FIRST  STATB  BANE  OF 
I1A.S  CaUGES  et  al.  (No.  1968.) 

<Siipt«me  Court  of  New  Mexico.  Dec.  21, 1916.) 

(Svlidbut  by  tha  Court.} 

Afpbai,  Ann  Bbbos  «s»460<]0— flnna  Ovr  or 
Warp— Sttfebbkdxas. 

Tbe  taking  of  an  appeal  or  suing  out  a  writ 
<^  error  does  not  operate  as  a  stay  of  ezecatioD, 
and  a  judgment  plaintiff  has  a  right  to  issue 
•xeeution  upon  such  jtlDginent,  or  take  such 
other  proceedings  as  tne  law  cmtemplates,  in 
the  absence  of  a  supersedeas  bond  approved  and 
filed  in  accordance  wiUi  law. 

[Ed.  Note.—For  other  casts,  see  Appeal  and. 
Error,  Ceut  Dig.  fj  SSO^^fitl,  3^  2245; 
Dec  Dig.  ^=»4aS0-U 

Error  to  District  Oourt,  Defia  Ana  Coun- 
ty; Medler.  Judge. 

Action  tor  H.  O.  Llewelyn  against  Uie 
First  State  Bank  of  Ias  Cmces  and  others, 
^ere  was  a  ^nigm&A  for  Uie  latter,  and 
the  fbrmer  luWs  error.  Seveised  and  re- 
manded. 

On  April  8,  1916,  pursuant  to  proceedings 
theretofore  bad,  the  district  court  of  DoCa 
Ana  county,  N.  M.,  rendered  Judgment  for 
964,298.11,  in  favor  of  plalntUT  In  error,  M. 
O.  IJewellyn,  for  the  use  and  benefit  of  tbe 
state  of  New  Uexlco.  against  W.  H.  Hager, 
T.  B.  H.  Smith,  and  others.  The  judgment 
directed  tha  issuance  of  execution,  from 
which  Judgment  the  defendant  Hager  took 
an  appeal  to  the  Bupr^e  Court.  After  said 
Judgment  was  entered  and  appeal  granted, 
no  supersedeas  bond  having  been  filed,  execu- 
ticn  was  sued  out  and  returned  by  tbe  sher- 
IfC  nulla  bona.  ThereiQton  liewellyn  filed 
an  affldaWt  in  accordance  with  the  provl- 
tAoaa  of  sectUm  2214,  Code  1915,  setting  up, 
among  others,  the  facta  aforesaid.  The  clerk 
forthwith  Issued  a  summons  thereon,  com- 
manding Hager  to  appear  within  10  days 
and  submit  to  an  ezamlnaUoa  regarding  any 


property  that  be  might  have.  This  summons 
was  duly  served  iq>on  Hager.  Sohaequentty, 
on  April  13,  1916,  plaintiff  filed  an  applica- 
tion with  tbe  court,  asking  the  court  to  set 
a  time  and  place  for  the  appearance  of  the 
defendant  for  examination  under  tbe  pro- 
vlsloiu  of  section  2S14,  supra,  or  that  tbe 
court  app(dnt  stKne  proper  person  as  referee 
to  bear  the  same  and  direct  the  appearance 
of  tbe  judgment  debtor  before  said  referee 
at  a  time  and  place  to  be  derignated  19^  tbe 
court.  This  appllcatkm  came  on  for  bearing, 
and  was  denied  by  the  conrt  upon  tibe  sole 
gnnmd  that  the  anteal  allowed  to  Hager  In 
the  Jadgment  of  April  8, 1IKL6,  operated  as  a 
stay  of  proceedings  for  Uie  eoforoement 
thereof  doiims  the  (KMay  period  allowed  by 
law  for  the  filing  of  supersedeas  bond.  To 
review  tbis  order  ttils  writ  of  error  Is  pros- 
ecuted. 

Edward  0.  Wade,  Jr.,  of  Bl  Fsao,  Tex^  for 
plaintiff  In  error. 

HANNA.  J.  (after  stating  tbe  facts  as 
above).  The  sole  question  fbr  determina- 
tion Is  whether  or  not  the  suing  out  of  an' 
appeal  without  tbe  giving  of  a  supersedeas 
bond  operates  to  stay  execution  for  a  period 
of  60  days,  within  which  time,  under  the 
provisions  of  section  4480,  Code  1915,  appel- 
lant or  plaintiff  In  error  may  file  a  superse- 
deas bond  which  operates  to  stay  proceed- 
ings In  such  case  until  the  same  la  finally  de- 
termined upon  BUdi  appeal  or  writ  of  error 
in  tbe  Supreme  Court  Section  4486  reads 
as  follows: 

"There  shall  be  no  supersedeas  or  stay  of  ex- 
ecution upon  any  final  judgment  or  decision  of 
any  of  the  district  courts  In  whidi  an  appeal  has 
been  taken  or  a  writ  of  error  sued  out  unless 
such  appellant  or  plaintiff  in  error  shall,  within 
sixty  days  from  the  date  of  entry  of  such  judg- 
ment or  decision,  or  some  responsible  person  for 
him,  execute  a  bond  to  the  adverse  patty  hi  dou- 
ble the  amount  of  such  judgment  complained  ot, 
with  sufficient  sureties,  to  be  approved  by  tbe 
cletk  of  the  district  court.  In  case  of  appeals  and 
by  the  clerk  of  the  Supreme  Court  in  case  <il 
writ  of  error,  conditioned  for  the  payment  of 
such  judgment,  and  all  the  costs  that  may  be  ad- 
judged against  him  lo  case  such  appeal  or  writ  of 
error  be  d  Ism  Used  or  the  judgment  or  decision  of 
the  district  court  be  aflrmed.  In  esse  the  deci- 
sion appealed  from,  or  from  which  a  writ  of  error 
is  sued  out,  is  for  a  recovery,  other  than  a  fixed 
amount  of  money,  then  the  amount  of  such  bond, 
If  an  appeal  is  taken,  shall  be  fixed  by  the  dis- 
trict court  or  the  judge  thereof,  and  m  <»»  of 
a  writ  of  error,  by  the  Chief  Justice  or  any  As- 
sociate  Justice  of  the  Supreme  Court,  condi- 
tioned that  tbe  appellant  or  plaintiff  in  error 
shall  prosecute  such  appeal  or  writ  of  error  with 
doe  mligence  in  the  Supreme  Court  and  that  it 
the  decision  of  the  court  below  be  affirmed  or  die 
appeal  or  writ  ot  error  be  dismissed  be  will 
comply  with  the  decrae  of  the  district  court  and 
pay  all  damages  and  costs  adjudged  against 
him  in  the  district  court  and  in  the  Supreme 
Court  on  such  appeal  or  writ  of  error.  Upon  the 
approval  of  the  bonds  provided  for  in  this  sec* 
tion,  and  upon  filiuK  the  bond,  in  case  of  appeal, 
with  the  clerk  of  the  district  court,  and  in  case 
of  a  writ  of  error,  with  the  clerk  of  the  Supreme 
Court,  th«ra  rtuul  be  a  stay  of  proceedings  In 


^sAw  otber  oasM  sat  sbbu  tepls  and  KBT-NUHraB  in  all  Ksr-Nombsrsd  IUsmU  anA  iBdnss 

leiP^TS 


Digitized  by 


1186 


isL  pAonno 


BOFOBXEB 


(Wash. 


anch  cause  until  the  aame  is  finally  determined 
upon  such  appeal  or  writ  of  error  in  the  Su- 
preme Court?*^ 

Not  a  word  la  to  be  foimd  in  the  whole 
section  to  the  ^ect  that  there  shall  be  any 
stay  of  proceedings  except  In  the  lost  sen- 
tence, which  declares  that,  upon  the  approval 
of  the  bond  and  flllng  of  the  same,  there 
shall  be  a  stay  of  proceedlnga  in  the  cause 
until  It  Is  finally  determined  upon  the  appeal 
or  writ  of  error  in  the  Supreme  Court  In 
other  words,  there  can  be  no  stay  untU  the 
bond  la  approved  and  filed.  This  ia  In  ac- 
cordance with  the  universal  practice  through- 
out the  United  States.  In  8  Corpus  Juris, 
p.  1273: 

"Id  aest,  if  not  aU,  Jurisdictioui  in  the  Unit- 
ed States  supersedeas  and  stay  of  proceedings 
are  the  subject  of  sututory  provision,  and  the 
rule  very  generally  obtains  that  an  appeal  or 
writ  of  error  does  not,  per  se,  operate  as  a  au- 
persedeaa,  but  In  order  that  it  may  bo  operate 
the  court  must  ao  ordo'*  or  a  bond  or  other 
security  must  be  given,  or  other  conditions  com- 
plied with,  according  to  the  provisions  of  the 
statute." 

We  are  therefore  required  to  hold  that  the 
taking  of  an  appeal  or  suing  out  of  a  writ  of 
BTTOt  does  not  operate  as  a  stay  of  execution, 
and  that  a  Judgment  plaintiff  has  a  right  to 
Issue  execution  upon  such  Judgment,  or  take 
such  other  proceedings  aa  the  law  contem- 
plates, in  the  absence  of  a  supersedeas  bond 
approved  and  filed  In  accordance  witli  the 
law. 

For  the  reasons  stated  the  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  is 
remanded,  with  Instmctlons  to  proceed  !h 
accordance  with  this  opinion;  and  it  Is  so 
ordered. 

BOBEfiTS,  O.  3»  and  PABKBBt  J.,  oonenr. 


SUIXIVAN  V.  POHTER  et  ux.  (No.  X8626.) 
(Supreme  Court  of  Washington.   Jan.  9,  1917.) 

1.  Judgment  <^708— Pbbsoits  Concltjdbd— 
Persons  Not  Pasties. 

Where  abstract  of  Jud^ent  against  a  tnut 
company  was  filed  in  the  auditor's  office  be* 
fore  action  was  commenced  against  the  trust 
company  by  a  third  person  to  declare  such  com- 
pany a  trustee  (or  him  as  to  land  standing  in 
the  namo  of  the  company,  the  judgment  in  such 
action  declaring  the  company  a  trustee,  while 
prima  fade  evidence  that  the  trust  existed  and 
binding  and  conclumve  as  between  the  third 
person  and  the  trust  company,  was  subject  to 
attack  by  the  judgment  creditor  who  Sled  the 
abstract. 

[Bd.  Note. — For  other  cases,  see  Judgmrat, 
Cent.  Dig.  I  mO;   Dec.  Dig.  ^708.] 

2.  Fraddulsnt  Convstanckb  ^271(8)  — 
BuBDBH  OF  Paoor. 

In  such  ease,  it  then  devolved  upon  the  jadg- 
ment  creditors  who  filed  the  atwtract  to  s1h>w 
tiiat  the  judgment  declaring  the  trust  was  col- 
lusive and  fraudulent  as  to  them. 

Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |  798:  Dee.  Dig.  «=> 
271(8).] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  h.  Clifford,  Judge. 


Action  to  <[aiet  title  by  O.  F.  Stilllvaa 
against  diaries  Porter  and  wife.  Judgment 
for  plaintiff,  and  defendants  a^eaL  Af- 
firmed. 

Eo^ehart  A  Bigg,  of  North  Takima,  and 
Fletcher  &  Evans,  of  Tacoma,  for  appellants; 
Guy  Kelly  and  Thomas  MacMahon,  both 
of  Tacoma,  for  respondent 

MOUNT,  J.  This  actlcm  was  brou^t  by 
the  respondent  to  quiet  hla  title  to  certain 
lands  in  Pierce  county,  and  to  remove  a  cloud 
therefrom.  The  complaint  alleged  that  the 
respondent  waa  the  owner  of  the  prt^rty, 
and  that  the  defendants  were  asserting  a  claim 
therein  adverse  to  the  plaintiff,  and  that  the 
defendants  had  no  right,  title,  or  interest  in 
the  premises,  or  any  part  thereof. 

For  answer  to  the  complaint,  the  defend- 
ants denied  that  the  plaintiff  was  the  owner 
of  the  property,  and,  as  an  affirmative  de- 
fense, alleged  that  on  the  leth  day  of  Febru- 
ary, 1015,  the  defendanta  procured  a  Judg- 
ment against  the  Tweedy  Trust  Company, 
a  corporation  in  Yakima  t»nnty,  In  the 
sum  of  $4,567.83,  together  with  interest 
and  costs ;  that  thereafter,  on  the  18th  day 
of  March,  191S,  the  defendanta  filed  in 
the  office  of  the  clerk  of  the  superior 
court  of  Pierce  county  an  abstract  of  the 
Judgment  in  that  case;  that,  at  that  time, 
the  Tweedy  Trust  Company  was  the  owner 
of  the  lands  in  question;  that,  by  reason  of 
Qllng  the  said  abstract,  the  defendants  ac- 
quired a  first  and  prior  lien  up<m  the  real 
estate;  that  thereafter,  with  intent  to  de- 
fraud these  defendanta  and  render  their 
Judgment  and  lien  valueless,  the  plaintiff  in 
this  action  brought  a  suit  against  the  Tweedy 
Trust  Company  to  declare  a  trust,  alleging 
therein  that  tlie  plaintiff  was  the  owner  of  the 
property;  that  the  Tweedy  Trust  Company. 
In  collusion  with  the  said  plaintiff,  confessed 
judgment,  and  permitted  Judgment  to  be 
taken  against  the  said  Tweedy  Trust  C<Hn- 
pany,  in  order  to  establish  said  trust,  and 
that  the  same  was  done  without  notice  to 
these  defendants,  and  for  the  sole  purpose 
of  defeating  the  right  of  lien  of  the  defend- 
ants; that  the  defendants  had  no  knowledge 
or  Information  that  the  plaintiff  claimed  any 
Interest  in  the  lands  in  controversy  In  this 
action.  The  defendants  prayed  to  have  the 
lien  of  the  judgment  of  $4>557.3S  declared  a 
first  lien  upon  the  property.  For  reply  the 
plaintiff  admltte<^  the  Qllng  of  the  abstract 
In  Pierce  county,  and  denied  all  of  the  other 
allegations  in  the  affirmative  defense. 

Upon  these  issues  the  case  came  on  for 
trial  to  the  court  without  a  Jury.  The  plain- 
tiff Introduced  in  evidence  an  abstract  of 
tlHe  showing  that  the  property  was  deeded 
on  May  5,  1006,  by  one  Rice,  who  was  then 
the  owner  of  the  pr<^rty,  to  the  Tweedy 
Trust  Company.  Plaintiff  then  Introduced 
in  evidence,  over  the  objection  of  the  app^ 
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lonts,  a  certlfled  copy,  of  the  judgment  ren- 
dered In  ttiA  case  of  tbe  plaintiff  against  the 
Tweedy  Tnut  Company  on  August  26,  181C, 
redtlng  that  the  Tweedy  Tmst  Company 
held  the  property  in  trust  for  the  plaintiff, 
and  the  plaintiff  was  the  owner  thereof,  and 
then  rested.  Defaidants  then  moved  for  a 
directed  judgment  that  the  lien  of  their  Judg- 
ment be  declared  a  prior  and  paramount 
lien.  No  other  evidence  was  Introduced.  The 
court  thereupon  dented  that  motion  and  en- 
tered a  Judgment  In  favor  of  the  plaintiff. 
Defendants  have  appealed. 

[1]  The  only  question  In  the  case  Is  wheth- 
er the  Judgment  obtained  by  the  reqrandent 
against  the  Tweedy  Trust  Company  Is  evi- 
dence that  the  Tweedy  Trust  Company  was  a 
trustee,  holding  the  pn^rty  in  trust  for 
the  plaintiff.  It  will  be  noticed  that  an  ab- 
stract of  the  judgment  In  favor  of  the  de- 
fendants, and  against  the  Tweedy  Trust  Com- 
pany, was  filed  In  the  auditor's  office  of 
Pierce  county  before  the  action  was  brought 
by  the  plaintiff  against  the  Tweedy  Trust 
Company  to  declare  that  company  a  trustee. 
It  will  also  be  noticed  that  the  defendants 
were  not  parties  to  that  action.  They  were 
Dot  bound  by  that  judgment,  but  It  is  clear 
that  as  between  the  Tweedy  Trust  Company 
and  the  respondent  in  this  case,  tliat  judg- 
ment was  binding  and  conclusive  to  the  effect 
that  the  Tweedy  Trust  Company  held  the 
property  in  question  In  trust  for  the  respond- 
ent The  defendants  might  attack  It  at  any 
time.  They  did  attack  it  in  this  case  by  al- 
leging Utat  the  Judgment  wu  procured  In 
fraud  of  the  rl^its  (tf  the  defendants  and 
without  the&r  knowledge.  We  think  the  Judg- 
ment was  at  least  competrat  to  prove  prima 
fade  the  fact  therein  stated,  that  the  Tweedy 
Trust  Company  held  the  lands  in  question  in 
truat  for  the  re^KUUleiit,  and  wan  not  the 
owner  thereof.  While  tiiat  Judgment,  and 
tike  redtala  therein,  wwe  binding  and  con- 
Cluslve  as  between  the  i^ntlff  and  the 
Tweedy  Trust  Company,  It  was  not  conclusive 
upon  these  defendants,  but  was  sufiSclent  to 
^ow  the  facts  recited  In  the  Judgment,  and 
made  a  prlnui  fade  case  to  the  effect  that  the 
Tweedy  Trust  Company  was  a  trustee  for 
the  plaintiff  In  that  action,  the  respondent 
In  this. 

[2]  It  devolved  then  upon  the  defendants 
In  this  action  to  show,  as  they  Md  alleged 
in  their  affirmative  answer,  tliat  the  Judgment 
was  collusive  and  fraudulent  as  to  them. 
Mo  evidence  was  offered  to  show  tiiat  tact 
We  are  therefore  satisfled  that  the  trial 
court  properly  held  that  the  Judgment  was 
Buffldent  to  make  a  prima  fade  case  In  fav<nr 
of  the  respondent 

The  Judgment  appealed  from  ia  therefore 
affirmed. 

MOBBIS,  a  J.,  and  FUXiLBBTON,  HOI^ 
COMB,  and  PABKBB,  JJ.,  concur.  t 


PLATH  V.  BfULUNS  «t  aL   (No.  18663.) 
(Supreme  Court  of  Waibington.   Dec.  29,  1010.> 

1.  Appe&z,  and   Erbob  «=>119&— Bbuahu— 
DzBECTiOffs  TO  Trial  Coubt  —  Shtbt  ot 

JnOGMKNT. 
Where  on  appeal  a  jndgment  was  directed  to 
be  entered  by  the  trial  court  providing  for  trans- 
fer of  title  m  community  property  by  payment 
to  one  part  owner,  without  a  noldmg  that  there 
sfaooid  be  an  accounting^  if  the  snecnsful  party 
thought  that  the  question  of  accounting  was 
within  the  issues  and  not  pasaed  on,  or  shouM 
have  been  passed  on,  ho  snould  have  called  it 
to  attention  of  the  court  by  motion  or  petition 
for  rehearing,  but  could  not  have  such  matter 
disposed  of  by  a  Judgment  entry  below. 

[Ed.  Note.— For  otiier  esses,  see  Appeal  and 
Error,  Cent  Dig.  H  4674-4676;  Dec  Dig.  «» 
1199.] 

2.  EXBOUTOBS  AND  Aduhtistiutobs  «=s»488~ 
LlBN  UPOn  ESTAXB  PBOPISTT— BBQUIsmS. 

Where  the  court  on  appeal  direeteo  the  ad- 
ministrator to  purchase  certain  shares  in  com- 
munity property  wherein  the  estate  was  inter- 
ested, he  was  not  thereupon  entitled  to  a  Uctt 
on  the  land  for  the  sum  to  be  advanced  for  the 

Eurchase  price,  since  an  equitable  lien  cannot 
e  declared  upon  ^tential  facts,  and  his  remedy 
was  in  the  adminiitraiion  proceedings,  and  not 
in  the  proceedings  to  pnrensse  tlte  community 
property. 

[Ed.  Notern-For  other  cases,  fleeExecntOis  and 
Administrators,  Dec.  Dig.  «e»488.1 

Department  1.  Appeal  from  Superior 
Court,  Taklma  County ;  E.  B.  Preble,  Judge. 

Action  by  F.  B.  Plath,  as  administrator 
of  A.  W.  Burnett,  deceased,  against  Pat  Mul- 
llna,  wife,  and  another.  On  the  first  appeal, 
the  trial  court  was  directed  to  enter  judg- 
ment for  the  admlolstrator,  and  on  remand 
a  form  of  judgment  was  submitted,  but  the 
trial  judge  refused  to  enter  It,  and  the  ad- 
ministrator appeals.  Affirmed. 

Wende  &  Taylor  kud  &  B.  Velikanje,  all  of 
North  Taklma,  for  appellant  H.  J.  Snlvelyi 
of  North  Yakima,  for  xespondoitiB. 

GHADWICK,  J.  This  case  was  before  the 
court,  and  opinion  rendered.  In  87  Wash. 
4(KJ,  191  Pac.  812.  The  court  below  was  di- 
rected to  enter  a  judgment  In  favor  of  ap> 
pellant,  the  plaintiff  and  present  appellant; 
Counsel  prepared,  and  submitted  to  the 
court  below,  a  form  of  Judgment  complyii^ 
with  our  holding,  and  providing,  fnrtlwr, 
that  the  defendants  should  account  to  the 
plaintiff  for  all  personal  property — situate 
upon  the  lands  in  controversy  at  the  time 
respondents  took  possession — In  which  A.  W. 
Burnett  deceased,  had  an  Interest,  or  for  the 
value  thereof,  and  for  the  rents,  issues,  and 
profits  of  the  land  from  and  after  the  4th 
day  of  November,  1910,  and  further  pro- 
viding: 

"That  the  said  lands  and  premises  In  the 
hands  of  aald  administrator  be  impressed  with  a 
lien  in  favor  of  said  administrator  and  aa 
against  the  defendant  Josie  Burnett  and  all 
other  persons  claimlnK  as  heirs  at  law  of  the 
said  A.  W.  Burnett,  deceased,  or  by,  tiiroush 
or  under  the  will  of  said  A.  W.  Burnett  de- 
ceased, for  the  said  sum  of  $4326.86," 
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— being  tbe  animmt  Aae  defendants  Mnllliis 
npon  tbe  eoatract  of  purchase  described  In 
our  former  oplnlm.  The  trial  Judge  refused 
to  enter  tbe  Judgment  In  tbe  form  proposed 
In  80  far  as  it  required  defendants  MuUlns 
to  account  for  personal  property,  and  for  the 
rents  and  profits  of  the  lands ;  and  in  so  far 
as  it  was  proposed  to  make  the  amount  to 
be  paid  for  a  deed  to  the  premises  a  lien 
upon  the  lands  for  the  ptirdiase  price  to  be 
advanced  by  the  administrator. 

t1]  While  the  trial  Judge  seems  to  hare 
gone  extensively  into  the  queatians  of  account- 
ing, we  think  that  phase  of  the  case  may  be 
disposed  of  without  resortlog  to  the.  plead- 
ings or  tbe  evidence  takoi  at  fwmer 
hearing.  The  tmly  question  passed  npon  by 
this  court  was  whether  the  land  was  com- 
munity or  separate  property.  We  held  it  to 
be  cconmuitity  property.  The  wly  thing 
left  open  was  to  provide  for  some  method  of 
transCarrlng  the  title  from  defaidants  Mul- 
Ilna  to  tbe  administrator  of  the  estate  of 
Burnett;  deceased.  There  was  no  ludding  hy 
thSa  court  that  the  defendants  should  account, 
titbae  fw  persfxml  property  or  for  tbe  rents, 
Issu^,  and  profits  of  the  land.  If  plaintiff 
conceived,  as  he  now  asserts,  that  these  ques- 
tions were  within  the  issues,  and  not  passed 
upon,  or  should  have  been  passed  upon  by  this 
court,  his  remedy  was  here,  and  he  should 
have  called  it  to  oar  attenUon,  either  by  mo- 
tion or  by  petition  for  rehearbig.  Not  having 
done  so,  he  cannot  now  take  Judgment  in  ttie 
court  below  upra  any  oontroTO'ted  question 
that  goes  to  tiie  merits,  Bichardson  v.  Sears, 
87  Wash,  20T»  m  Pac.  SM. 

IX}  Neither  Is  plalntifl  entiUed  to  declare 
a  lien  on  the  land  fox  Qie  sum  he  Intends  to 
advance  to  the  estate  to'  pay  the  purtdiase 
inlce  of  the  land.  Equitable  Uena  are  not 
to  be  dfidared  upcm  potential  facts.  Ha  ad- 
ministrator has  not,  so  far  as  the  record  in- 
ttcates,  paid  any  mon^  for  or  on  behalf  of 
the  estate.  While  executors  and  administra- 
tors are  to  be  recompoised  for  advances  made 
under  the  direction  of,  or  when  ratified  by, 
the  court  sitting  In  probate,  it  is  beywd  the 
power  of  the  court,  under  the  Issues  tendered 
in  this  case,  to  create  a  Uen  depradent  upon 
a  contingency  that  may  never  occur. 

Plaintiff's  remedy  Is  In  the  administra- 
tion proceeding,  where  the  court  may,  by 
appropriate  order,  sanction  any  advances 
made  by  the  administrator,  aiid  at  the  same 
time  protect  the  heirs  and  othera  Interested 
in  the  estate.  The  estate  will  there  be  charge- 
able with  all  sums  advanced  under  tbe  di- 
rection of  the  court.  The  court  may  protect 
plaintiff  by  lien  or  other  appropriate  order  if. 
In  its  Judgment,  his  advances  have  tended 
to  the  preservation  of  the  estate.  18  Cyc. 
870. 

Mudi  of  the  plaintiff's  argament  is  predi- 
cated npon  the  thought  expressed  in  Law- 
rence V.  Halverson,  41  Wash.  684,  83  Pac. 


880,  tiiat  a  UUgant  will  not,  under  oar  code 
system  of  remedies,  be  expelled  fmn  one 
door  of  the  court  with  the  adm<mttion  to 
enter  at  another.  We  are  potting  do  sudti 
harden  upon  appellant  He  is  the  administra- 
tor of  the  estate  of  Burnett,  deoeased,  and  as 
au(A  has  brot^t  an  independ^t  action.  It 
is  he  who  has  oitereQ  the  coart  by  two  doom, 
and  be  should  not  be  beard  to  complain  If  he 
Is  directed  to  take  his  r^uedy  In  that  iwoceed- 
Ing  which,  tn  the  Judgment  of  the  conr^  is 
more  appn^rlate,  and  where  the  heirs  and 
all  parties  Interested  may  be  heard  In  their 
own  b^U. 
Affirmed. 

MOBBIS,  O.  J,,  and  MAIN,  JDLLI8.  and 
WBBSTBB.  JJ.,  concur. 


GUSTAV  V.  ESABT.    (No.  13612.) 
(Supreme  Court  of  Washington.   Jan.  8,  19170 
Becbivebs  <S=3>204 — Disohuuk  BxoPurzKa 

AOOOUHT. 

A  receiver  who  dlsbomd  all  the  funds  at 
an  insolvent  corporation,  pursuant  to  court  or- 
ders, without  payiuff  a  daim  filed  with  his  at- 
torneys, bat  not  called  to  his  attention,  cannot 
be  required,  after  hit  discbarge,  to  pay  such 
claim  or  be  puoiidMd  for  contempt 

[Kd.  Note.— Vor  other  casei^  Becelvm 
Cent  Dig.  U  319,  407.  408;  Dec.  Dig.  «s>204J 

Department  2.  Appeal  firom  Superior 
Court,  King  County;  Boyd  J.  TaUman, 
Judge. 

Action  hy  Sam  Quatav  against  James  D. 
Esary.  as  receiver  of  the  Three  Tree  Point 
Gravel  Company.  Judgment  for  plaintiff, 
and  defendant  appeala  Beversed. 

Byers  &  Byers.  of  Seattie.  for  appellant 
Cole  &  Dolby,  of  Seattle,  for  respondent 

HOBBIS,  a  J.  In  January,  1911,  appel- 
lant was  appointed  receiver  of  tbe  Three 
Tree  Point  Gravel  Company,  In  October  fol- 
lowing, he  made  his  final  r^ort  to  the  court, 
and,  with  his  bondsman,  was  discharged.  In 
September,  1913,  respondent  filed  a  petition 
praying  that  the  order  of  discharge  be  set 
aside  upcm  the  ground  that  respondent  had 
filed  a  claim  with  the  receiver  which  liad 
been  allowed  by  the  court  and  wbich  had  not 
been  paid.  A  hearing  was  had  upon  this  pe- 
tition after  various  objections  on  the  part  of 
apiwllant  when  It  appeared  that  respondent's 
claim,  while  filed  with  the  attorn^s  of  the 
receiver,  was  not  called  to  the  attention  of 
the  receiver,  and  that  for  this  reason  it  was 
not  Included  in  his  final  report,  and  no  pro- 
vision made  for  its  payment  It  was  fur- 
ther shown  that  acting  nnder  the  orders  of 
the  court  the  receiver  had  paid  out  all  the 
moneys  save  a  few  cents  of  the  insolvent 
corporation  coming  into  his  hands,  and  had 
exhausted  its  assets.  The  lower  court  there* 
upon  entered  an  order  vacating  the  order  of 
discharge,  and  required  the  recover  to  pay 


4n»Por  alhw  Hum  sm  mm  tople  tad  XBT-HOliMR  la  «U  K«v-NiimbOT««  Pig— to  and  laAaus 


Digitized  by 


Google 


Wash.) 


SOOUSE  T.  ALASKA  A  TAEIMA  TNV.  CO. 


1IS9 


respondent's  dalm  with  Intwest  and  at- 
torney fees.  Hui  appellant  did  not  comply 
with  tbis  order,  and  the  coort  thereupon  Is- 
sued a  show  cause  order  requiring  blm  to 
comply  with  the  prior  order  of  payment  or 
subject  himself  to  contempt.  Appelant  ap- 
peared In  response  to  this  order,  and  again 
made  a  showing  of  no  funds  or  prc^rty. 
The  lower  court  found  appellant  bad  no 
means  of  complying  with  the  order  of  pay- 
ment, that  all  funds  and  property  coming 
Into  bis  hands  had  bera  paid  out  In  accord- 
ance with  the  previous  orders  tA  the  court, 
but,  notwithstanding,  ordered  the  appellant 
to  pay  respondent's  claim,  or  in  default  stand 
committed  to  the  county  Jail.  Notice  of  ap- 
peal was  giren,  and  the  case  is  here  ft>r  i»- 
vlew. 

Many  Interesting  legal  questions,  Jurisdic- 
tional and  otherwise,  are  argued  by  respec- 
tive counsel,  whicb,  In  rlew  of  the  conclusion 
we  have  reached,  iiiU  not  be  referred  to. 
We  are  of  the  opinion  ttiat  when  It  ap- 
peared that  the  insolvent  estate  bad  been 
completely  exhausted  In  complying  with  the 
prior  orders  of  the  court,  and  that  it  was 
impossible  for  the  appellant,  as  recover,  to 
make  the  paymdit  required  of  bim,  the  pro- 
ceedings should  have  been  dismissed.  The 
court  should  not,  in  the  alternative,  require 
its  officer  to  do  that  which  Is  impossible, 
when  the  Imi^osstbtUty  arises  through  no 
foult  of  the  ofBcer  and  is  occasioned  through 
executing  prior  orders  of  the  court,  or  be 
punished  for  mmtempL  Finding  in  this  a 
sufficient  reason  for  reversing  the  Judgment, 
we  refrain  from  discussing  other  p<^ts. 

The  Judgment  la  verwaed. 

MOUNT,  raUJSRTON,  HOIjCX>MB,  and 
PABEBB,  JJ.,  concur. 


8TATB  V.  BANKa    (No.  ISeSa) 

(Supreme  Court  of  Washington.  Jan.  4, 

(tenciNAL  IiAW  «=»1070— Abaisuht  or  Ao- 
TXON— Death  op  DBntwDAirr. 
In  the  absence  of  a  statute  ezprMsinK  the 
contrary,  the  death  of  a  defendnit  in  a  crim- 
inal case  pendioff  an  appeal  permanentlj  abate* 
the  action  and  all  proceedings  under  uie  jndf- 
ment 

.    [Ed.  Note.— For  oUur  eases,  see  Orimlnal 
*  Low,  Cent  Dig.  H  2700,  2701;  Dec.  Dig.  ^ 
1070.] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Oeorge  E.  Banks  was  convicted  of  iinlaw- 
fully  seUlng  inttnlcatlng  Uqnon,  and  he  ap- 
peals. Action  dismissed  m  snggestifm  of  de- 
fendant's death  pending  appeal. 

Fred  O.  Brown,  of  Seattle,  for  appellant 
Alfred  H.  Lundin,  John  D.  Garrnot^,  and 
JoseiA  A.  Barto,  all  (rf  SeatUe,  tor  the 
State. 


MOUNT,  J.  The  app^ant  was  convicted 
In  the  lower  court  of  the  crime  of  unlawfully 
selling  intoxicating  liquors,  tlpon  this  con- 
viction, the  trial  court  imposed,  as  punish- 
ment, a  fine  of  $50  and  oostsJ  Pending  the 
appeal,  the  appellant  died.  IBs  death  was 
suggested  at  the  oral  anrument,  but  we  were 
invUed  to  pass  upon  the  qoestloDa  presented 
upon  the  briefs.  In  the  case  of  State  v. 
Furth.  82  Wash.  66&,  at  pass  007.  144  Fac. 
007.  008.  we  said: 

"The  courts  of  the  country,  both  state  and 
federal,  have,  with  marked  unanimity,  held  that 
the  death  of  the  defendant  in  a  criminal  case 
pending  appeal,  in  tiie  absence  of  a  statute  ei- 
pressinf  the  ocntrary,  permanentlj  abates  the 
action  and  all  proceedioES  under  the  judgment 
I^ey  make  no  distinction  between  a  sentence  of 
imprisonment  and  the  imposition  of  a  fine.  The 
anderlying  principle  is  that  the  object  of  all 
criminal  punishment  is  to  punish  the  one  who 
committea  tiie  crime  or  offense,  and  not  to  pun- 
ish those  upon  whom  his  estate  is  cast,  by  opera- 
tion of  law  or  otherwise." 

A  number  of  cases  were  dted  to  support 
that  rule.  We  decided  that  case  on  the 
merits,  because  we  were  invited  by  counsel 
to  do  BO,  "and  because  the  case  Is  pending 
In  the  trial  court  against  other  defendants." 
The  last-named  reason  was  the  only  Justifi- 
cation for  passing  upon  the  merits.  There 
is  no  such  condition  here.  The  action  has 
abated  by  the  death  of  appellant,  and  must, 
for  that  reason,  be  dismissed. 

MORRIS,  C  J.,  and  HOLOOMB,  FULLER- 
TON,  and  PABEBR,  JJ.,  ooncnr. 


SCOUSB  et  al.     ALASKA  &  TAKIMA  INV. 

CO.  et  al.  (No.  18682.) 
(Supreme  Court  of  WasUngtMi.  Jan.  11, 1017J 

1.  FsADDtTUiNT  CONVKTAirOtt  «S3»2719)— AC- 
TION TO  ENroBCK  JaDonRT— OwnBORS^ 
BuBOBii  or  Pboof. 

In  an  action  to  subject  real  estate  in  the 
name  of  defendant  corporation  to  the  satisfac- 
tion of  a  judgment  against  an  individual  de* 
fendant  on  the  ground  that  it  had  been  placed 
in  the  corporation's  name  in  fraud  of  creditors, 
the  plaintiff  had  the  burden  of  proving  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent  IMg.  |  798;  Dee;  IXg. 
271(8).] 

2.  Afpkaz.  aitd  Errob  «=9904i3)— <2tmnoir8 
OF  Pact— PiNiliNQ. 

The  credibility  of  the  witnesses  was  for  the 
court  trying  without  a  Jury,  necessarily  depend* 
ing  upon  the  demeanor  and  general  appearance 
of  the  witnesses  as  well  at  their  itataments.  and, 
in  view  of  the  trial  court's  better  position  to 
judge  of  thoae  matters,  the  Supreme  Court 
where  it  was  not  convinced  from  a  reading  of 
the  abstract  nnbodying  all  the  facts  i|t  tiu  ease 
that  the  trial  court  a  dismissal  of  the  action  waa 
wrong,  would  affirm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Sirror,  Cent  Dig.  ||  M04-8905^;  Dee.  Dig. 
«=>094(3).] 

3.  Fbaudulbht    Contetakckb  ^271(8)^ 

PBESnHPTION— BUBDBH  Or  PSOOV. 
There  is  a  presumption  of  honesty  and  good 
faith  in  favor  of  all  ordinary  business  transac- 
tiona.  and  fraud  in  a  conveyance  is  never  pre- 


>F^)r  other 
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Bumed  bat  mast  be  establisbed  by  the  party  al- 
l^gine  it  by  clear  and  satisfactory  evioence. 

[Ed.  Not«. — For  other  casee,  see  Fraudulent 
CoQTeyanceB,  Cent  Dig.  §  788:  Dec.  I>ig. 
271(3).] 

Morris,  O.  J.,  diasesting. 

Departiwnt  2.  Appeal  from  Superior 
Court,  Yakima  County;   Ibos.  B.  Orady, 

Judge. 

Action  by  Z.  A.  ScouBe  and  an(>ther 
against  tlie  Alaska  &  YakUna  Investment 
Company,  Belinda  A.  Carbonneau,  and  oth- 
ers. Judgment  for  defendants  dismissing  the 
action,  and  plaintiffs  appeal.  Affirmed. 

Wiliett  &  Oleson,  of  Seattle,  and  Englehar^ 
&  Rlgg,  of  North  Yakima,  for  appellants. 
H.  J.  Snlrely*  of  North  Yakima,  for  respond- 
ents. 

MOUNT,  J.  This  action  was  brought  to 
subject  certain  real  estate,  held  in  the  name 
of  Alaska  &  Yakima  Investment  Company,  in 
the  county  of  Yakima,  to  the  satisfaction  of 
a  Judgment  obtained  by  the  plaintiffs  against 
Belinda  A.  Carbonneau.  Upon  Issues  Joined, 
the  case  was  tried  to  the  court  without  a 
Jury.  At  the  conclusion  of  a  lengthy  trial, 
the  court  decided  that  the  property  in  ques- 
tion was  Eot  the  property  of  Belinda  A.  Car- 
bonneau, and  that  she  had  no  interest  there- 
in, but  was  the  propertj-  of  the  Alaska  & 
Yakima  Inyestment  Company,  a  corporation, 
and  that  the  money  which  purchased  the 
real  property  belonged  to  immediate  rela- 
tives of  Mrs.  Carbonneau,  and  for  that  rea- 
son dismissed  the  action.  Tbe  plaintiffs 
have  appealed  from  the  order  of  dismlssaL 

[1]  Tbe  controlling  question  in  the  case  ia 
whether  the  property  is  really  the  property 
of  Mrs.  Carbonneau,  and  was  by  her  put  in- 
to the  name  of  tbe  oorporation,  of  which 
her  Immediate  relatives  were  the  stockhold- 
ers, for  the  purpose  of  defrauding  her  cred- 
itors. This,  of  course,  is  purely  a  question 
of  fact,  and  the  burden  of  proof  rests  upon 
the  appellants.  The  writer  of  this  opinion 
has,  with  care,  read  the  lengthy  abstract  of 
the  evidence,  and  is  not  satisfied  therefrom 
that  the  trial  court  was  wrong  In  his  con- 
clusions. 

[2]  We  shall  not  discuss  the  evidence^  To 
do  80  would  necessitate  a  lengthy  and  involv- 
ed opinion,  and,  as  said  by  the  trial  court, 
auch  opinion  "could  be,  at  most,  ♦  •  • 
an  argument  in  vindication  of  the  views  en- 
tertained," and  would  not  declare  or  define 
any  rule  of  law.  Tbe  appellants  argue  that, 
because  of  the  nmny  Improbabilities,  mla- 
gtatements,  and  contradictions  of  the  wit- 
nesses who  testified  In  t>ehalf  of  tbe  re- 
i^odents,  the  trial  court  was  not  Justified 


la  baalnr  a  craclosion  UQon  tbxit  testlnuHV. 
An  ezamlnatioa  of  Qie  record  shows  that 
there  were  many  contradictions,  many  im- 
probable statonents,  and  many  imperfectiona 
In  tbe  testinuHiy  of  respondents*  witnesses; 
but  it  also  shows  that  tbe  occorraices  abont 
which  tbey  testlfled  bad  taken  place  from 
eUfht  to  ten  yeus  prlw  to  tbe  time  the  tes- 
timony was  given.  It  Is  not  uncomuHm  tor 
witnesses  to  disagree  upon  facts  which  oo- 
cur  red  years  before.  In  cases  like  this» 
where  the  controlling  facts  are  in  dispute, 
where  witnesses  disagree,  where  stat^ents 
are  improbable,  the  court  is  oontrolled  large- 
ly by  tbe  apparent  crediblUty  of  tbe  wU- 
nesses.  This  credibility  Is  necessarily  de- 
termined by  tbe  demeanw  and  general  ap- 
pearance of  the  witnesses,  as  well  as  their 
statements,  nie  trial  court  ma  In  a  better 
positicHi  to  Judge  of  these  tbbigs  than  we 
are,  and  wbUe  we  may  say  that,  if  tbe  trial 
court  bad  rendered  a  Judgment  In  favor  of 
these  apptilants  upon  the  facts  before  us, 
we  would  feel  bound  to  affirm  the  Judgment, 
but,  when  the  trial  court  has  found  in  favor 
of  the  respondents,  we  feel  it  equally  our 
duty  to  affirm  the  Judgment,  eq>eciall^  dnce 
we  are  not  convinced,  from 'a  careful  read- 
ing of  the  abstTMt,  vblcb  embodies  all  tbe 
facts  in  the  case,  that  the  trial  court  was 
wrong.  In  this  case,  as  we  have  above  inti- 
mated, the  burden  was  upon  the  appellant  to 
show  that  the  property  In  question  was  real- 
ly the  properly  of  Mrs.  Garbonnean,  and 
that  tbe  other  defwdants  had  no  Interest 
therein,  and  that  the  same  was  placed  In 
the  corporation  in  fraud  ei  creditors.  The 
burden  of  showing  these  facts  rested  upon 
the  respondents. 

[S]  In  tbe  case  of  Bohrw  v.  Snyder,  29 
Wash.  199.  at  page  206,  60  Pac.  748,  tSXK 
we  said: 

«  *  *  *  It  must  be  borne  in  mind  that  there 
{b  a  presumptioa  of  honesty  and  good  faith  that 
prevails  in  favor  of  all  ordinary  business  trans- 
actions ;  that  ti-aud  is  never  presumed,  but  must 
be  established  by  the  party  alluing  it.  Where 
the  good  faith  of  a  conveyanos  u  assailed,  it  is 
not  enough  that  the  evidence  may  cause  a  bub- 
picion  as  to  its  good  faith.  The  evidence  must 
be  clear  and  satiafactcffy,  and  such  as  convinces 
the  mind  ^t  tbe  conveyance  is  in  reality  fraud- 
ulent" 

Upon  the  record  In  this  case,  we'  are  not 
satisfied  that  the  trial  court  was  wrong  In 
his  conclusi<His,  and  tbe  Judgment  la  there-  * 
fore  affirmed. 

PABKBR,  HOLCOMB.  and  FULLBBTON, 

JJ.,  Concur. 

HORRIS,  O.  7.  To  my  mind  ihe  facts  clear- 
ly shov?  appellants  ere  entitled  to  the  relief 
sought  I  tbereCote  dissent. 
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SPOKANE  VAEiLBT  LUMBER  ft  BOX  CO. 

T.  OAWSON  et  nx.    (No.  13597.) 
(Sapreme  Court  U  WaBhinKton.   Jan.  8,  1917.) 
SbCHANios'  Liens  «e=>90(1)— Notiob— WHxn 

Unnecessakt. 
Rem.  &  BaL  Code,  S  1133,  requirmg  notice 
of  furnishing  materials  to  be  aerred  on  tbe  own- 
er U  they  are  famished  to  another  than  the 
owner,  does  not  require  notice  when  the  hus- 
band, acting  as  the  wife's  afent,  orders  and  re- 
ceives the  goods  and  is  giran  a  statement  ot  the 
material  fumiahed. 

[Ed.  Note.— For  other  cases,  see  Medhanics' 
Uens,  OenL  Dig.  |  131;  Dec.  Dig.  ^99(1).] 

Department  2.  Appeal  from  Snp^or 
Conrt,  Spokane  County;  Brace  Blake,  Jvdge.- 

Sult  b7  tbe  Spokane  Valley  Lumber  ft  Box 
Company  against  0.  W.  Dawson  and  wife. 
Decree  for  defendants,  and  plaintiff  appeals. 
Berersed  and  remanded,  with  instructions. 

J.  B.  McAndrew,  of  Spokane,  for  appelant 

HORHIS,  <X  3.  Appeal  from  a  decree 
dwylng  the  foreclosure  of  a  materialman's 
lien.  The  essential  facts  are  as  follows: 
Respondents  are  husband  and  wife  residing 
upon  lands  near  Spokane  which  are  the  sepa- 
rate property  of  the  wife.  For  many  years 
the  respondent  has  acted  as  the  general  agent 
of  the  wife  In  the  full  control  and  manage- 
ment of  these  lands»  cultivating  the  same, 
marketing  the  crops,  collecting  the  moneys 
due  thereon,  and  purchasing  supplies.  In 
July,  1913,  the  respondent  husband  ordered 
from  the  apiwllant  certain  material  for  use 
In  the  construction  of  a  building  npon  the 
lands.  The  materials  were  delivered  upon 
the  premises,  used  In  the  construction  of  the 
building,  and  not  being  paid  for,  a  lien  was 
filed  and  this  action  brought  to  foreclose  the 
same.  It  appearing  that  the  wife  was  the 
owner  of  the  lands,  and  appellant  not  having 
within  five  days  after  the  first  delivery  of 
materials  given  written  notice  to  the  wife  of 
the  furnishing  of  the  materials,  as  provided 
for  in  section  1133,  Rem.  ft  Bal.  Code,  the 
lower  court  was  of  the  opinion  that  the  lien 
was  unenforceable,  and  bo  held,  although 
rendering  judgment  against  each  respondent 
for  the  purchase  price  of  the  materials. 

The  refusal  of  foreclosure  was  error.  We 
have  held  whenever  this  question  haa  been 
before  us  that  when  the  materialman  fur- 
nishes material  to  the  owner,  either  directly 
or  through  an  agent  of  the  owner,  the  statute 
In  question  has  no  application.  Rlefiln  v. 
Grafton,  63  Wash.  387,  115  Pac.  851;  Archi- 
tectural Decomtlng  Co.  v.  Nicklason,  66 
Wash.  198, 119  Pac  177;  Hewitt  Lea  Lumber 
Co.  T.  Ohesley,  68  Wash.  63,  122  Pac.  993; 
Brace  ft  Hergert  Mill  Co.  v.  Bnrbank,  87 
Wash.  356,  151  Pac.  803.  There  Is  no  ques- 
tion here  but  that  the  husband  was  the  wife's 
agent  In  the  purchase  of  this  material,  and 
that  delivery  was  made  to  the  wife.  The 
case  Is  ruled  by  those  cited. 

R^pondenta  have  not  api;teared  In  this 


court,  bat  appeUanl^s  brief  suggests  that  tbe 
lower  court  was  of  the  opinion  that  in  Hays 
V.  Montesano  Mill  Co.,  85  Wash.  004,  148  Pac. 
881,  this  court  had  deported  from  the  rule 
of  the  cited  cases.  It  was  not  so  intended, 
nor  can  we  so  read  the  Hays  Case  when  the 
language  there  used  Is  applied  to  the  facts 
before  the  court,  which  must  always  be  done 
to  clearly  interpret  any  ruling.  In  that  case 
certain  machinery  was  Installed  by  the  lessee 
of  a  mill.  Falling  to  pay  for  the  same,  a 
lien  vas  sought  to  be  foredoeed  against  the 
fee.  No  notice  was  given  to  tbe  owner  of 
the  fee  of  the  furnishing  of  the  material, 
and  it  was  sought  to  avoid  this  defect  by  a 
c(Hit»itlon  that  the  lessee  was  the  agent  of 
the  owner  for  tbe  purp(»e  of  improving  the 
property,  and  hence  the  owner  was  not  enti- 
tled to  notice.  Finding  no  agency  In  this  re- 
lation, we  held  otherwise,  and  while  perhaps, 
as  In  many  cases,  the  language  used,  dli- 
asaodated  from  the  tacts,  may  lead  to  the  be- 
lief that  the  court  was  holding  that  notice 
to  an  owner  was  necessary,  even  thoogh  the 
sale  was  made  to  the  owner  through  his 
agent,  It  Is  evtdoit  It  was  not  so  Intended,  as 
no  reference  was  made  to  the  previous  cases 
holding  no  notice  Is  necessary  in  such  a  case, 
nor  la  any  reference  made  to  this  case  as 
establishing  a  contrary  role  In  the  subse- 
quent Brace  ft  Hergert  Case  In  87  Washing- 
ton. All  th^  could  be  held  In  the  Hays 
Case,  aa4  all  that  was  intended,  was  that 
the  lessee  ot  n  mill  property  could  not  no 
bind  the  owner  of  the  fee  In  Installing  ma- 
chinery as  to  Tender  It  umecessary  to  serve 
written  notice  upon  the  owner  in  an  attempt 
to  subject  the  fee  to  a  materialman's  lien*. 
It  will  be  seen  at  once  that  such  a  holding 
does  not  conflict  with  the  role  that  where,  as 
here,  the  matwlal  is  furnished  to  the  owner, 
though  ordered  by  an  agent,  0ie  serving  at 
written  notice  Is  not  necessary  to  bind  the 
owner. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  enter  a  Oeoee 

of  foreclosure. 

HOLOOMB,  PARKBR,  VULLBBTON.  and 
WEBSTOB,  JJ„  concur. 


8TAm  V.  GOTZ.   (No.  1S782.) 
(Supreme  Court  0<  Washington.  Dec.  29, 1916.) 

InDIOTMENT  AIVD   InFOBMATIOH   •=»110(3)  — 

Habitual  Gbimihal  —  Sumoisnor  — 
Statutk. 

Under  Rem.  Code,  VflS,  {  2286,  dedariof 
that  every  person  convlctea  ot  any  crime  m 
which  fraud  is  en  element,  or  of  petit  larceny, 
or  of  an:r  fel<Hiy,  who  shall  have  previous^ 
been  convicted  ox  any  felony,  or  twice  convict- 
ed of  petit  larceny,  or  of  a  misdemeanor  of 
which  fraud  is  an  element,  shall  be  adjudKed  to 
be  an  habitual  criminal,  an  indictment  aubetan- 
tially  following  the  language  of  the  statute, 
though  not  affirmatively  alleging  that  tfbe  prior 
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coDTicdcois  were  had  In  oonrts  of  ccunpetent 
jurisdiction,  wu  luffident. 

VSd.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Die.  H  291-294;  Dec. 
Diff.  «»110(8).] 

Department  1.  Appeal  from  Superior 
Court,  King  Coonty;  King  Dykeman,  Judge. 

WilUam  A.  Cotz  was  convicted  of  being  an 
taabitnal  criminal,  and  he  appeals.  Affirmed. 

Beeler  &  SulUvan,  of  Seattle,  for  appel- 
lant. Alfred  H.  Lvndln,  Brerett  0.  Bills, 
and  Joseph  A.  Barto.  all  of  Seattle,  tar  the 

State. 

ELLIS,  J.  Defendant  was  diarged  with 
Xt^ng  an  habitual  criminal.  From  a  convic- 
tion, Judgment,  and  sentence,  he  appeals. 

The  only  question  raised  is  as  to  the  suffi- 
ciency of  the  information.  Saving  the  differ- 
■ences  In  the  nature  of  the  crimes  of  which  the 
prior  eonvletlons  are  diarged,  the  infonna- 
tion  is  couched  in  the  same  terms  as  that  set 
-out  and  sustained  in  the  opinion  of  this  court 
in  State  t.  Rowan,  84  Vftu^  168,  146  Pac. 
374.  It  la  therefore  unnecessary  to  quote 
It  here.  Appellant  urges  that  it  Is  insufficient 
in  that  it  is  not  affirmatively  alleged  that  the 
prior  convictions  were  had  In  a  conrt  or 
courts  of  competent  Jurisdiction,  and  in  that 
each  st^  in  the  procedure  from  Indictment 
or  hiformation  to  final  Judgmmt  is  not  tfo- 
mally  pleaded.  It  is  ai^ed  that  this  is  nec- 
essary under  the  ^tute  of  1003  (Rem.  &  Bal. 
Code,  I  2177),  whidi  required  that  the  Infor- 
mation should  set  forth  "the  fact  of  such 
former  conviction  or  convictions,  with  the 
time  and  place  irhaa  and  where  such  former 
convictions  occurred."  It  would  be  a  suffi- 
cient answer  to  say  that  the  informatioa  here 
does  set  forth  the  fact,  time,  and  place  of 
the  former  convictions,  but  in  any  event  it 
is  a  conclusive  answer  that  the  statute  re- 
lied upon  has  been  repealed  and  ^Krseded 
by  the  Criminal  Code  of  1900,  of  which  seC" 
ticMi  34  is  Rem.  Code  1915,  f  2286,  under 
which  the  information  here  involved  was 
filed.  It  was  so  held  in  State  v.  Quatafson, 
87  Wash.  613,  152  Pac.  335.  In  State  v. 
Rowan,  supra,  it  was  held,  in  effect,  that  an 
Information,  of  which  the  one  before  us  Is 
almost  a  replica,  was  sufficient  in  that  it 
charged  the  crime  substantially  in  the  lan- 
guage of  the  statute.  True,  the  exact  ob- 
jection here  raised  was  not  there  presented, 
trat  It  was  presented  In  the  later  case  of  State 
T.  Qnstafton,  supra,  as  an  examination  of 


the  record  and  briefs  In  that  case  discloses, 
and  we  there  again  held  sufficient  an  Infor* 
mation  In  every  material  particular  the 
same  as  that  In  the  Rowan  Case  and  as  that 
here.  It  is  a  general  rale  that  an  infwma- 
tlon  charging  a  statutory  crime  substantially 
In  the  language  of  the  statute  defining  the 
crime  Is  sufficient,  If  thereby  the  accused  is 
adequately  advised  of  the  cause  of  the  accusa- 
tion agaliist  him.  Joyce,  Indictments,  } 
371,  p.  415;  State  v.  Scboman,  89  Wash.  9, 
163  Pac.  1084 ;  State  v.  Lewis,  42  Wash.  672. 
85  Pac:  668.  The  Information  hu«  me^ 
this  criterion.  On  the  authority  of  the  Bowan 
and  Gustafson  Cases  we  h<dd  it  sufflidenL 
The  Judgment  la  affirmed. 

MORRIS,  0.  J^  and  MAIN  and  BOL- 

COMB.  JJ.,  omcur. 

CHAD  WICK,  J.  I  concurred  tn  the  case 
of  State  V.  Rowan,  84  Wash.  158,  146  Pac. 
374,  and  I  concnr  In  this  opinion,  but  my 
concurrence  is  based,  not  so  much  on  the 
argument  and  reasoning  employed  by  the 
court  In  the  two  cases,  as  upon  what  I  con- 
ceive to  l>e  the  deeper  reason,  and  the  sounder 
principle  which  I  shall  undertake  to  briefly 
state.  The  purpose  of  the  law  is  not  to  charge 
a  substantive  crime.  The  suffld^cy  of  the 
original  information,  the  facts  necessary  to 
sustain  a  conviction,  and  the  ordinary  rules 
governing  pleadings  in  criminal  cases  have 
no  application  whatever.  When  the  prosecut- 
ing attorney  has  charged,  by  simple  reference 
to  the  Judgments,  that  a  party  has  been  con- 
victed three  times,  he  has  done  all  that  the 
law  requires,  for  it  Is  not  a  question  of  guilt 
or  Innocence,  but  merely  a  question  LdtoIt- 
Ing  a  state  of  the  record  either  in  the  coort 
where  the  charge  Is  made,  or  some  other 
court  It  is  necessary,  wh^  pleading  a 
Judgment,  to  say  no  more  than  that  a  Judg- 
ment (describing  It)  was  rendered  in  a  cer- 
tain court  at  a  certain  time.  The  only  plea 
open  to  one  so  charged  is  that  of  mil  tiel  rec- 
ord, or  that  the  Judgment  has  been  satisfied 
In  some  way  recognized  by  the  law. 

Wherefore,  If  this  reasoning  be  soond,  our 
oirilnicm  should  be  sustained  by  reference  to 
the  rules  of  pleadings  in  dvil  actions,  rather 
than  by  reference  to  either  the  statutes  or 
the  rules  of  the  common  law  for  measurln«- 
the  sufficiency  of  indictments  and  informa- 
tions. I  would  prefer  to  place  my  vote  for 
affirmance  upcm  this  ground. 


■ 
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In  n  ODNinNGHAU'S  BSTATB. 

BIDBUTZ  NAT.  BANK  OI*  SFOKANS  T. 

OCNNINOHAM. 

(No.  ISSIOl) 
(Supront  Court  of  Wiuhincton.  Jon.  ^  19170 
WzTHUSBB  «s»146.  160(8)  —  "munsAOTiDn 

WITH  DXOEASED"— EXKOUTOBB. 
In  a  proceedings  b;  creditor  of  commnDity 
Mtate  of  a  deceaaed  to  convel  her  executor  to 
Inventory  certain  pn^eitj  «a  oommnnity  prop- 
erty, teatimony  of  the  exeeator  that  the  property 
was  deceased's  separate  estate,  being  a  gift 
to  her,  was  not  incompetent  under  Rem.  &  Bal. 
Code,  f  1211,  providing  that,  in  a  proceeding 
where  tiie  adverae  party  defends  as  exeeator, 
such  parO*  shall  not  be  admitted  t»  testify  In 
his  own  behalf  as  to  a  transaction  bad  by  him 
with  or  any  statement  made  to  bim  by  deceased; 
for,  although  the  executor  was  an  adverse  party, 
the  testimony  was  not  adrerse  to  the  estate  or 
ocmcemiag  a  traasMtion  bad  with  or  statement 
made  by  or  to  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  669;  Dec.  Dig.  e=5l45, 159(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transactioiw.] 

En  Banc,  ^peal  from  SnperkO'  Ooort, 
Adanu  Coonty ;  Bert  linn,  Jndge. 

In  tbe  matter  of  the  estate  of  Rebecca  W. 
Cunningham,  deceased.  Proceeding  by  tlie 
Fidelity  National  Bank  d  Spokane  against 
W.  R.  Cunningham,  &r.,  as  executor.  From 
Judgment  for  the  executor,  the  bank  iUfpeals. 
Ailirmed. 

h\  E.  Laoeford  and  Lndnt  O.  Nash,  both 
of  Spokane,  for  appellant.  Waltw  Staser, 
of  RitBvlUe,  and  a  H.  Spalding,  <tf  Und.  for 
respondent. 

MORRIS.  O.  J.  Appellant  as  a  creditor  of 
the  estate  of  Rebecca  GuonlDgbam,  broaght 
this  proceeding  to  compel  the  executor  to 
Inventory  certain  property  aus  commnnity 
property  In  order  to  aatlBfy  appellant's  claim 
as  a  community  debt ;  the  basis  of  the  peti- 
tion being  that  the  property  was  acquired 
during  coverture  and  was  community  prop- 
erty rather  than  the  separate  property  of 
the  deceased,  as  claimed  tiy  the  executor. 
Issues  were  framed  as  to  the  character  of  the 
proi>erty,  and,  the  lower  court  finding  tbe 
same  to  be  the  separate  eetata  of  tbe  deoea»- 
ed,  this  appeal  was  taken. 

The  character  of  the  property  depends  larg- 
ly  upon  the  testimony  of  the  executor  and  bis 
son,  and  the  error  relied  upon  by  appellant 
is  the  Inadmlsslbtllty  and  incompetency  of 
this  testimony.  The  controlling  statute  Is 
section  1211,  Rem.  A  Bal.  Code,  providing: 

"No  person  offered  as  a  witness  shall  be  ex- 
cluded from  giving  evidence  by  reason  of  his 
interest  in  the  event  of  the  action,  as  a  party 
thereto  or  otherwise ;  bat  sach  interest  may  be 
shown  to  affect  his  crediMlity:  Provided,  how- 
ever, that  in  an  action  or  proceeding  where  the 
adverse  party  sues  or  defends  as  exeeator,  ad- 
ministrator, or  legal  represeotative  of  any  de- 
ceased person,  or  as  deriving  right  or  title  by, 
through,  or  from  any  deceased  peraon,  or  as  the 


guardian  or  conservator  of  the  estate  of  any  in- 
sane person,  or  of  any  minor  under  the  age  of 
foorteea  years,  then  a  party  in  interest  or  to 
the  record  shall  not  be  admitted  to  testify  in  his 
own  bdialt  as  to  any  tiansacticm  had  by  him 
with  or  any  statement  made  to  him  by  any  such 
deceased  or  insane  person,  or  by  any  such  minor 
under  tbe  age  of  fourteen  years:  Provided,  fur- 
ther, that  this  extdosion  shall  not  apply  to  par- 
ties of  record  who  sue  or  defend  in  a  represen- 
tative  or  fiduciary  capacity,  and  who  have  no 
other  or  further  interest  in  the  action." 

The  executor  was  clearly  an  adverse  party 
within  the  rule,  and  If  his  testimony,  or  that 
Qt  tbe  aoa,  was  adverse  to  the  estate,  it  was 
clearly  lnadmissibl&  Tbe  testimony  of  both 
the  eirecutor  and  tbe  son  was  not,  however, 
adverse  to  the  estate,  nor  was  either  of  them 
permitted  to  testify  to  any  transaction  had 
with  or  statement  made  to  or  by  tbe  deceas- 
ed. The  testimony  was  to  the  effect  that  the 
property  was  In  the  one  instance  a  gift  from 
the  son  to  the  mother,  and  in  another  a  gift 
from  tbe  husband  to  tbe  wife,  made  oiany 
years  ago;  that  In  neither  case  was  any 
money  or  property  advanced  by  the  deceased 
SB  a  consideration  for  the  ^ft,  nor  did  aniy 
cmnmunlty  fands  or  inoperty  enter  into  the 
transaction. 

Tbe  evident  purpose  of  Ibte  statute  Is  to 
prevent  those  whom  It  covers  from  detailing 
any  transaction  with  the  deceased  wbldi  It 
would  be  to  the  Interests  of  tbe  deceased  If 
living  to  deny.  This  purpose  baa  been  ex- 
pressed thus:  Death  having  dosed  Ibe  Ups 
of  one  party,  the  law  doses  the  Um  of  tbe 
other.  Hie  InblUUon  la  for'  tbie  benefit  of 
the  estate  to  shield  It  from  tiie  enforcement 
of  claims  that  otherwise  could  not  be  defend- 
ed agabub  It  Is  not  to  be  used  as  a  sword 
to  deprive  tbe  estate  of  boiefldal  evidence 
because  death  has  deprived  tbe  estate  of  tes- 
timony that  otherwise  would  be  admissible. 
In  other  woida,  Uvli^  months  are  closed  when 
death  prevents  adv^w  testimony,  but  not 
when  death  only  prevents  confirmatory  or 
supporting  evidence.  Tbia  was  tbe  view  ex- 
pressed in  O'Connor  v.  Slatter,  46  Wash.  308, 
88  Paa  885,  where,  In  Interpreting  this  stat- 
ute upon  a  like  claim  of  error,  It  was  said: 

"From  a  careful  consideration  of  tbe  language 
of  this  statute  and  the  object  of  Its  enactment, 
we  ctmclade  that  it  does  not  disqualify  an  in- 
terested witness  on  the  part  of  tbe  eatate." 

This  language  was  used  In  sustaining  the 
contention  then  made  that  the  statute  ex- 
cludes only  those  witnesses  whose  testlmmy 
is  adverse  as  to  the  estate  of  the  deceased 
person.  The  O'Connor  Case  was  again  before 
this  court  In  48  Wash.  493,  93  Pac  107&  Tbe 
former  ruling  was  there  adhered  to,  tha  court 
adding: 

"The  prohibition  of  the  statute,  however,  ex- 
tends only  to  transactions  bad  by  the  appellant 
with  the  deceased,  or  to  statements  made  to  the 
appellant  by  the  deceased.  It  does  not  extend  to 
every  fact  to  which  tbe  deceased  might  testify 
iC  living." 
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A  libe  Ttev  of  Uds  otatnte  was  vcdced  In 
Nlcbolson  T.  KUlrary,  80  Wash.  600,  141  Fac 
1043,  where  it  was  said: 

"The  BtatDte  means  that  a  party  in  interest  Is 
not  to  make  himself  a  vdtide  to  carry  the  words 
of  hiB  deceased  adTersary  into  the  record  of  a 
contested  proceeding." 

These  cases  determine  the  rale.  Tbey  are 
In  line  with  the  modem  Interpretation  that 
statutes  of  this  character  should  not  be  ex- 
tended beyond  their  language  when  the  effect 
of  such  ext^slon  wlU  be  to  add  to  the  list 
of  those  rendered  incompetent  as  witnesses. 
St  John  T.  Lofland.  6  N,  J>.  140,  64  N.  W. 

nie  Jod«inent  Is  afflnned. 

bOLCOMB,  MAIN.  MOUNT.  PABKBB, 
and  FULLEUTON,  JJ.,  concur. 


STATE  ex  raL  W.  W.  ROBINSON  CO.  v. 
•GIUJAM.  Superior  Court  Jndge,  et  al. 
(No.  13828.) 

(Supreme  Court  of  Washington.   Jan.  4,  1917.) 

Attobnet  aisj>  Client  «=>192(1)— Atiobnet's 
LrsN— Bon  d — Stattjti:. 
Under  Rem.  Code  1915,  |  137,  prorlding 
that,  when  an  attorney  refuses  to  deuver  papers 
to  one  from  vhom  he  "bad  received  them  in  the 
course  of  his  employment,  he  may  be  required 
to  do  «o  within  a  specified  time,  or  show  cause, 
and  section  138,  providing  that,  if  the  attorney 
claims  a  lien  upui  such  paiwrs,  the  court  may 
require  that  the  client  pve  securitf  to  satisfy 
the  lien  when  determined  in  an  action,  or  may 
summarily  detormine  the  Hen,  the  court  on  petl- 
tioQ  for  an  order  that  an  attorney  deJirer  books 
and  papers  to  relator,  by  w'hom  he  had  been 
employed  to  collect  accounts,  and  upon  which 
he  daimed  a  lien,  should  have  determined  the 
amount  of  the  lien,  and,  not  having  done  so, 
E^uld  have  fixed  the  amount  of  the  bond  pend- 
ing its  determiuatioa,  whereupon  the  cUent 
would  be  entitled  to  a  delivery  of  the  papers, 
etc 

[Ed.  Not«u— ITor  other  cases,  lee  Attomej  and 
CUent.  Cent.  Dig.  H  426.  426;  Dee.  I>ig.  «» 

192(1).] 

Department  2.  Application  for  writ  of 
mandamus  by  the  State  of  Washington,  on 
the  relation  of  the  W.  W.  Boblnson  Company, 
against  Mitchell  Gilliam,  one  of  the  Judges 
of  the  Superior  Court  of  the  State  of  Wash- 
ingtcMn  for  King  Ctounty,  and  George  Olson. 
Writ  to  issue,  and  lespiHident  Judge  ordered 
to  fix  a  bond. 

John  h.  Corrtgan,  of  Seattle,  tor  plalntUF. 

Jay  C.  Allen,  of  Seattle,  for  respondents. 

MDUNT,  J.  This  Is  an  application  for  a 
writ  of  mandamus  to  regnlre  the  trial  court 
to  fix  the  amount  of  a  bond  to  be  furnished 
by  the  relator,  and  to  enter  an  order,  upon 
snch  bond  being  furnished,  requiring  the 
reqMmdent  Olson  to  deliver  certain  money 
and  properly  to  the  relator. 

It  an^rs  that  In  the  year  1915  certain 
accounts  were  delivered  by  an  agent  of  the 
relator  to  Mr.  Olson  for  collection;  that 
Oiereafter  Mr.  Olson  collected  one  of  these 


accounts,  amounting  to  $76.  and  assigned 
another  account  for  $729.10,  and  collected 
t2iat  amouitf:  npon  sodi  assignment;  that 
afterwards.  In  October,  1916,  the  relator  de- 
manded all  books,  papers,  docummts,  and 
money  belonging  to  It  from  Mr.  Olson,  who 
refused  to  deliver  the  same  on  demand;  Oat 
thereafter  a  petition  was  filed  wltli  tb^  su- 
perior court  of  King  county  stating  these 
facts,  and  praying  tot  an  order  iqwn  Mr. 
Olson  to  deliver  the  numey,  books,  and  pa- 
pen  to  the  nlator.  In  answer  to  this  peti- 
tion, Mr.  Olson  filed  a  general  demurrer.  BUp< 
plemoited  by  an  affidavit,  admitting  that  be 
was  au  attorney  at  law;  that  he  had  beoi 
employed  to  collect  certain  accounts  b^tang' 
ing  to  the  relator;  that  he  had  collected  ac- 
counts and  performed  other  legal  services; 
that  he  had  seadered  a  statem^  of  aocouat 
to  the  relator  tor  a  haiMoee  of  $156.10,  after 
appropriating  all  the  money  he  had  oollected- 
In  bis  affidavit  he  further  stated  that  be  bad 
assigned  his  account  to  one  B.  Campbell  for 
collection;  that  Campbell,  after  the  petition 
was  filed,  had  brought  an  action  against  the 
relator  to  recover  the  amount  of  the  at- 
tomey's  fees  due  to  Mr.  Olson;  and  that  the 
moneys  collected,  and  papers  and  books  in  his 
possession,  were  held  by  him  to  secure  an 
attorney's  lien.  Upon  substantially  these 
facts  the  trial  court  dismissed  the  petition, 
whereupon  appUcatim  is  made  here  for  this 
writ. 

The  statute  (Rem.  Code  1916,  |  187)  reads 
as  follows: 

"When  an  attorney  refuses  to  ddiver  over 

money  or  papers  to  a  person  from  or  for  wlwm 
be  has  received  them  in  the  course  of  profes- 
sional employment,  whether  in  an  action  or  not, 
he  may  be  required  by  an  order  of  the  court  in 
which  an  acuon,  if  any,  was  prosecuted,  or  ff 
no  action  was  prosecuted,  then  by  order  of  any 
judge  of  a  court  of  record,  to  do  so  within  a 
specified  time,  or  show  cause  why  he  should  not 
be  punished  for  a  contempt." 

Section  138  (Bem.  Code  1915)  provides  as 
follows: 

"I^  however,  the  attorney  claim  a  lien  upon 
the  money  or  papers,  under  the  provisions  of  uiis 
chapter,  the  court  or  Judge  may, — 

"1.  Impose  as  a  condition  of  making  the  or- 
der that  the  client  give  security,  in  a  form  and 
amount  to  be  directed,  to  satisfy  the  lien,  when 
determined  In  an  action; 

"2.  Summarily  to  inquire  Into  the  teet^  on 
which  the  claim  of  a  hen  is  founded,  and  de- 
termine the  same;  or 

"8.  To  refer  it,  and  upon  the  report  deter- 
mine the  same  as  In  other  cases." 

It  seems  clear,  from  a  reading  of  these 
sections,  that  when  the  claim  of  lien  was 
made  upon  the  money  and  papers  In  the  at- 
torney's hands,  then  the  court  should  have 
proceeded  summarily  to  inquire  Into  the  facts 
upon  which  tbe  claim  of  lien  was  founded 
and  determined  the  same.  Tbe  least  the 
court  should  have  done  was  to  fix  the 
amount  of  a  bond  to  secure  the  attorney  for 
whatever  Ilea  he  mlgjit  have,  and  to  require 
the  money  and  papers  in  the  hands  of  the  at- 
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toxuey  to  be  deUrered  to  the  Mlator.  Ttw 
oonrt  zetiued  to  do  titber,  but  dlBmlflsed  the 
proceediuffB,  no  doubt  upon  the  theory  that 
the  rights  of  the  paittee  would  be  tried  out 
ta  the  jetton  upon  tbe  assigned  claim  for  at- 
totnoT's  ffeea  and  expenses,  bat,  pending  that 
Utigatfon,'  It  is  plain,  under  the  terms  of  the 
statute,  the  relator  la  entitled  to  Its  property 
upon  Uie  filing  of  a  bond  to  secure  the  at* 
tom^  tat  whatever  fees  he  shall  be  entitled 
to.  It  was  the  intuition  of  the  statute  that 
the  eaent  should  have  his  prc^rty  Im- 
mediately, and  that  the  attorney  might  rest 
aecum  that  he  would  obtain  hla  reasonable 
fees.  No  harm  can  come  to  the  attorney  If 
tiie  bond  Is  glren.  Irr^tarable  loss  may  oe> 
cur  to  the  relator  if  the  property  In  the 
hands  of  the  attOTney  la  not  d^veied  to  the 
relator.  We  are  satisfied  tlui^  It  was  the 
duty  of  the  trial  court  to  proceed  summarily, 
and  determine  the  amount  of  the  attorney's 
fees,  if  any.  Not  baring  done  so.  It  was 
clearly  a  duty  to  fix  the  amount  of  the 
bond  which  ml^t  be  giren  by  the  relator  to 
secure  such  fees  pending  their  determination. 
The  rel^r,  raider  the  statute,  is  deariy  en- 
titled to  have  the  court  fix  a  bond,  and,  upon 
the  giving  of  suidi  btmd,  to  require  the  attor^ 
ney  to  Immediately  deliver  the  moneys  and 
papers  and  books  which  behmg  to  the  re- 
lator. 

It  is  ao  OTdered;  tiie  corta  of  this  applica- 
tion to  be  tand  against  tdie  respcmdent 
Olson. 


HORBIS,  a  and  HOLGOMB.  PABSBB, 
and  FUUCiERTON,  3J^  concur. 


CARLSON  V.  REIA.    (No.  13662.) 
(Supreme  Court  of  Washington.  Jan.  4, 1817.) 
Httsband  akd  Wxr  «=b264— Wm's  Sef- 

ABATE  EsTATE^SumOIKNCT  OF  EVIDENOB. 
A  wife's  testimony  of  inveflting  her  separate 
ntate  in  real  propwty,  from  the  proceeds  of 
which  Bbe  finally  bouXBt  certain  land,  witboat 
contribution  from  her  nusbandr  held  to  eatablisb 
it  as  her  separate  property,  though  purchased 
during  coverture  and  her  husband  once  joined 
in  mortgaging  it, 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Di«.  S  916;  Dec.  Dis.  •8=s>264.] 

Department  2.  Appeal  from  Superior 
Court,  Fierce  County;  iL  L.  CllfFord,  Judge. 

Action  to  quiet  title  by  Anna  M.  Carlson 
against  Nellie  Rea.  Judgmmt  for  plaintiff 
and  defendant  aiweala.  Affirmed. 

Million  &  Hower,  of  Seattle,  for  appellant 
Hayden,  Langhome  ft  Metsger,  ot  Taooma, 
for  respondent 

MOUNT,  I.  This  action  was  brought  by 
the  resptmdent  to  quiet  title  to  certain  real 
property  against  tl^  ^alm  of  the  appellant 
When  Issue  was  Joined,  the  case  was  tried 
to  the  court  without  a  inry,  and  resulted  in 
a  judgment  Iti  fftvor  ot  the  respondent  aa 


prayed  for  In  Oe  emnpUitiit  Tlie  defend- 
ant has  appealed  from  that  Judgment  There 
la  no  subMnntial  ^vvte  In  the  teetimony, 
whldi  shows  the  following  facts:  On  the 
let  day  of  November,  1900,  the  appellant  pro- 
cured a  Judgment  tor  the  sum  of  $366.35,  and 
costs,  against  Charles  F.  Carlson,  tlie  haft- 
band  at  the  reqmndent  This  Judgment  was 
based  upon  a  promissory  note,  executed  by 
Mr.  Culson  aa  the  26th  day  of  Vebmary. 
190d.  In  that  acthm,  althou^  the  respond- 
ent  was  named  as  a  defendant  she  was  not 
Bwed  with  procees,  and  thoe  wwt  no  allega- 
tion In  the  complaint  se^ng  to  charge  her 
with  personal  liability.  She  did  not  appear 
In  the  action,  and  no  Judgment  was  taken 
against  her.  Judgment  was  entered  against 
her  husband,  Charles  F.  OarlscHi,  alone, 
niereafter,  In  February,  1916,  an  executhm 
was  Issued  upon  that  judgment  and  levied 
upon  the  property  In  question.  The  property 
was  sold  under  that  writ  and  bid  In  by  the 
appelant  Tbia  action  was  brought  by  the 
respcmdent  to  remove  the  cloud  caused  by 
the  sale  under  that  judgment  The  respond- 
ent claimed  that  the  property  In  question 
was  her  separate  property,  end  testified  that, 
upon  coming  to  this  state  in  the  year  1895, 
she  brought  with  her  alwut  (400,  which  was 
her  separate  property ;  that  she  invested  this 
money  In  real  estate,  the  title  to  wht<^  was 
taken  in  her  own  name;  that  this  real  es- 
tate was  afterwards  sold  at  an  advance,  and 
the  proceeds  thereof  invested  In  other  real 
estate,  the  title  to  which  was  taken  in  her 
own  name,  and  the  proceeds  of  that  prop- 
erty was  Invested  in  the  property  in  dispute, 
which  also  was  taken  in  her  own  name,  and 
which  was  held  by  her  of  record.  In  her  own 
name,  at  the  time  the  execution  was  levied 
thereon.  She  also  testifled  that  Mr.  Carlson 
had  contributed  nothing  to  the  acquisition  of 
the  property,  but  that  the  property  la  the  pro- 
ceeds of  her  separate  proper^. 

Several  questions  are  presented  in  the 
briefs  which  it  will  not  be  necessary  to  no- 
tice. We  are  satlsded,  from  a  reading  of  the 
record,  that  the  property  In  dispute  la  the 
separate  property  of  the  respondent,  and  Is 
not  the  community  property  of  respondent 
and  her  husband.  In  United  States  Fidelity 
&  Guaranty  Co.,  v.  Lee,  68  Wash.  16,  at  page 
22,  107  Pac.  870,  873,  we  said: 

"Where  proper^  is  acquired  during  marriiwe, 
tile  test  of  its  sqwrate  or  ounmuimy  charac- 
ter ie,  whether  it  was  acquired  bj  community 

funds  and  community  credit,  or  separate  funds 
and  the  isaoes  anii  profits  thereof;  the  presump- 
tion alwajFg  being  that  it  is  community  property, 
but  this  presumpdon  may  be  rebutted  by  prcK^** 

And  in  Gnye  v.  Gnye,  68  Wash.  840,  at  p^e 
862,  116  Pac.  781,  786  <87  U  B,  A,  IN.  S.3 
186),  we  said:  . 

"MoreoTer,  the  right  of  the  spouses  in  their 
separate  property  is  as  sacred  as  is  the  right 
in  their  community  property,  and,  whm  it  la 
once  made  to  appear  that  property  was  once  of 
a  separate  character,  It  will  be  presumed  that 
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it  maintalnB  tiiat  ehaneter  nntU  mhuo  direct 
«nd  positive  evidence  to  the-  contrary  is  aiade 
to  appear." 

In  Meyen  t.  Albert,  76  "Waab.  218.  mt  pafo 
222,  135  Pac  1003,  1004,  we  said: 

"Where  m<mej  earned  In  a  foreign  jurisdic- 
tioD  ia  brousbt  to  this  state  and  Inv^ed  in  real 
property,  the  title  to  the  property  purchased 
innres  to  the  person  whose  money  was  invested 
therein." 

8o  it  is  plain  that  the  property  In  question 
In  this  case,  bavins  been  purdiaaed  by  the 
separate  funds  of  the  wife,  and  title  taken  In 
her  name,  is  ber  separate  ivoiterty,  and  not 
anbject  to  the  debts  of  either  the  community 
or  the  separate  debt  of  the  hwdiand.  The 
only  evidence  we  find  In  the  reoord  in  this 
case  which  tends,  in  any  way,  to  show  that 
this  property  Is  the  community  property  of 
the  respondent  and  her  husband,  is  the  mere 
(act  that  it  was  acquired  during  coverture, 
and,  also,  that  the  husband  at  one  time  Joined 
In  a  mortgage  executed  by  the  wife  upon  the 
property;  but  the  presumptlnu  which  arise 
from  these  circumstances  are  subject  to  be 
rebutted  by  proof,  aud,  In  this  case,  were 
■clearly  rebutted  by  the  testimony  of  the  re- 
spondent u[>on  that  qnestlou. 

We  are  satisfied  that  the  trial  court  ar- 
rived at  the  correct  conclusion,  and  the  Judg- 
ment  appealed  from  Is  tbwefore  affirmed. 

MORRIS,  C.  J.,  and  HOLCOMB,  PARKBR, 
and  FULI/BBION,  JJ^  omcur. 


BASHFORD  T.  RIDGBBIELD  STATU 
BANK  et  aL    (No.  13406.) 

(Supreme  Court  of  Waahlngtwi.   Jan.  4,  1917.) 

Intoxicating  Liquobs  ^»^(1)— Manotao- 

TUBEB&— MOBTOAQB— "IHTEBBST  IN  lilQUOB, 

Stock,  Fixtubcs,  ob  Squipubnt." 
Laws  190G,  p.  182,  providing  that  a  manu- 
facturer or  wholesale  dealer  in  mtozieating  liq- 
uors fibatl  not  own  or  have  any  "interest  in  the 
llQuor,  stock,  fixtures,  or  equipment"  of  any  re* 
tall  liquor  store,  does  not  prohibit  such  a  per- 
son from  having  an  interest  in  the  real  estate 
whereon  the  liquor  store  is  conducted,  since  the 
lot  and  building  do  not  come  within  the  lan- 
guage of  the  act  as  to  "liquors,  stock,  fixtures, 
or  equipment,"  so  that  a  mort^^  m  lot  and 
building  to  a  brewer  it  valid. 

[Ed.  Note. — For  other  oases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  467,  463,  470,  472;  Dec. 
Dig.  <8==327a).] 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County ;  W.  H.  Jackson,  Judge. 

Suit  N.  R.  Rashford  against  the  Ridge- 
field  State  Bank  and  others.  Judgment  dis- 
missing the  sotion  aa  to  certain  defaidantB, 
and  plaiatlfr  appeals.  Affirmed. 

McMartv.  Hall  ft  Urowlesy,  of  Yanoonver, 
ftw  appellant  Wooi.  Monti^e  ft  Hunt  and 
M.  H.  MattMessen.  all  of  Portland,  Or.,  tot 

MAIN,  J.  The  purpose  of  fbt>  action  was 
to  bare  a  real  estate  mortgage  declared  a 


prior  and  superknr  lien,  and  for  the  foredo* 
sure  of  the  same.  The  defendants  named  in 
the  complaint,  who  were  holders  ot  a  mort- 
gage prior  In  time,  appeared  by  demwrer. 
This  demurrer  was  sustained,  and  the  plain- 
tiff elected  to  stand  upon  the  complaint,  and 
refused  to  plead  farther.  Thereafter  a  Judg- 
ment was  entered  dlsmlsslug  the  action  so 
far  OS  It  pertained  to  the  holders  of  the  pri- 
or mortgage.  From  this  Judgment,  the  aiH 
peal  is  prosecuted. 

From  the  tacts  stated  in  the  complaint.  It 
appears  that  on  S^tember  80,  1912,  John  J. 
Brlckson  and  wife  mortgaged  a  certain  lot  w 
tract  of  ground  in  the  town  oC  La  Center  to 
the  appellant.  This  mortgage  was  filed  for 
record  In  the  auditor's  ofiQce  of  Clarke  county 
on  the  2d  day  of  October,  1912.  Prior  to  the 
giving  of  tt^  appdlant's  mortgage,  and  on 
the  24th  day  of  January,  1911,  the  Brlcksons 
had  mortgaged  the  same  property,  as  describ- 
ed therein,  to  the  Ridgefleld  State  Bank.  The 
tatter  mortgage  was  recorded  on  the  30th 
day  of  January,  1011.  The  mortgage  was 
made  to  the  Ridgefleld  State  Bank  In  trust, 
and  It  Is  allied  that  the  actual  owner  of  that 
mortgage  was  the  Henry  Welnhard  Brewery, 
of  Portland,  Or.  This  brewery  was  engaged 
in  tt%  manufacture  of  fermeoted  and  malt 
Intoxloating  liquors,  and  selling  tlie  same 
In  quantities  of  five  gallons  or  more.  At  Uie 
time  both  of  the  mortgages  meutloned  were 
given,  the  premises  described  therein  were  oc- 
cupied as  a  retail  liquor  store.  The  respond- 
ents, here  are  the  Ridgefleld  State  Bank  and 
the  successors  in  interest  of  the  Henry  Weln- 
hard Brewery.  Tho-e  Is  no  allegation  In  the 
complaint  that  the  Erlcksons,  at  the  time  the 
mortgage  was  executed  and  delivered  to  the 
Ridgefleld  State  Bai^,  were  engaged  In  con- 
ducting the  retail  liquor  store  in  the  building 
which  bad  been  erected  upon  the  lot  covered 
by  the  mortgage.  The  sole  question  for  de- 
termination Is  whether  the  mortgage  to  the 
Ridgefleld  State  Bank,  as  mortgagee  in  trust, 
was  prohibited  by  cbftpter  84  of  the  Laws  of 
1909,  wherein  It  Is  provided  that  a  manufac- 
turer of  or  wholesale  dealer  in  Intoxicating 
liquors  shall  not  own  or  have  "any  Interest 
in  the  liquor,  stock,  fixtures,  or  equipment" 
of  any  retail  liquor  store.  The  question  Uien 
is  whether  the  mortgage  to  the  bank,  In  trust 
for  the  brewery,  of  the  premises  upon  wUdi 
a  retail  liquor  store  was  being  coodocted.  is 
prohibited  by  the  statute.  Obvloiuay  the  lot 
and  the  building  thereon  do  not  come  within 
the  languoga  of  the  act  referring  to  liquor, 
stock,  or  OxtoreB.  Neither  do  we  think  that 
the  word  "equipment,"  as  used  In  the  stat- 
ute, was  Intended  to  Indode  the  premises 
upon  which  the  retail  liquor  store  was  con- 
ducted. Had  the  Legislatnre  intended  that 
the  lot  and  building  should  come  within  the 
parriew  of  the  act,  U  would  ban  been  easy 
to  have  so  expressed  It.  Since,  wider  the 
present  state  of  the  law  In  this  state,  the 
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construction  of  this  static  U  not  Ukely  to 
be  again  called  for.  It  doei  not  seem  neces- 
Bary  to  pn^ong  tbe  dlscassioo  relative  to  its 
meaning. 
The  Judgment  will  be  affirmed. 

MORBIS,  a  J„  and  OHADWIOK,  PAB- 
KEB,  and  BLUS,  ccakcar. 


tJNITBD  IBON  WOBES  BATHSKELLEB 

00.  (Na  13SaO.) 
(Supreme  Ooort  of  Wadilngton.  Dee.  29*  1916.) 

1.  AccoTTNT  Stard  «sa6(!^KijaiBim— Biu. 
Berdbbbd. 

The  rmdering  of  a  bill  and  repeated  de- 
mands for  payment)  which  were  refiual  by  the 
men  riloice  of  defendant,  doei  not  establldi  an 
aecoont  atated. 

[Ed.  Note.— Few  other  oasM,  aee  Aconmt  Stat- 
ed. Gent  Dig.  H  81-84,  80-88;  Dec  Dig. 
6(2).] 

2.  Sales  «»441<1)— Wabbautt— Aoceptakct 

— gvidbnok. 
In  an  action  for  the  value  of  a  compressor 
installed  by  plaintiff  in  the  plant  which  it  had 
previously  installed  under  a  warranty,  the  com- 
pressor of  which  waa  defective,  the  court's  fiud- 
ing,  that  the  full  payment  of  the  original  price 
for  the  plant  and  fte  attempted  use  for  a  ttme 
during  which  plaintiff  was  repeatedly  assuring 
defendant  that  it  would  make  it  right  and  was 
attempting  to  repair  the  compresaor  did  not 
show  an  acceptance  of  the  plant  which  relieved 
defendant  h-om  its  obligation  under  the  war- 
ranty, held  supported  by  tbt  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  ii  1277,  1388;  Dee.  Dig.  «=>441(l).] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  the  United  Iron  Works  against 
the  Rathakeller  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

HcCaiXerty,  Itobinson  &  OodjCrey,  of  Sea^ 
Ue,  for  appellant  Morris  &  Shipley  and 
Paul  S.  Dabuar,  all  of  Seattle,  fbr  respond- 
ent 

PABEEB,  J.  The  plaintiff.  United  Iron 
Woito,  seeks  recovery  from  the  defendant, 
the  Bathskeller  Company,  of  the  sum  of  $881 
claimed  aa  the  purchase  price  and  coat  of 
Installing  a  compressor  in  the  refrigerating 
plant  of  the  defendant  The  trial  was  had  in 
fbe  superior  court  without  a  jury,  resulting 
In  findings  and  judgment  in  favw  of  the  de- 
fendant denying  the  relief  prayed  fbr,  from 
whidi  the  plaintiff  has  appealed. 

Looking  to  the  allegattons  of  the  oom- 
plalnt,  the  plalntUTs  rlg^  of  recovery  ap- 
pears to  be  rested  alone  upon  the  theory  of 
an  account  stated,  but  Is  snliseiiiMnt  idesd- 
tngs  and  upon  ttw  trial  It  aivwus  that  idaln* 
'  tlff^  right  of  recovery  Is  tested  both  upon 
that  theory  ud  quantum  meruit 

[I]  It  sscMS  Qutte  plsln  to  us  tiiat  ttiere 
was  no  agreement,  erpress  or  Implied,  be- 
tween the  paitiei  constituting  an  account  Stat 
ed.  There  la  no  evidence  In  the  record  polnt- 


iac  to  sudi  aa  ai^eement  other  tiun  ^e  ren- 
dering of  a  bOl  and  repeated  dtRnands  ft>r 
payment  thereof  by  appellant  and  refusal  to 
pay  the  same  by  respondent,  thou^  soch  re- 
fnaal  consisted,  we  asanme  tor  argument's 
sake,  of  its  silence.  This  does  sot  ot  itself 
constitute  an  implied  agreement  ds  to  any 
sum  due  to  appellant,  and  tfaereftm  dees  not 
entitle  appellant  to  sue  thereon  as  an  account 
stated.  Merritt  v.  Helsenhelmer,  84  WaA. 
174,  146  Pac  370 ;  Blanck  v.  Pioneer  Mining 
Co.,  IBO  Pac.  1077. 

[2]  Touching  the  qaestion  at  qoantum  mer- 
uit, we  think  the  f<^wing  is  a  suffidait 
summary  of  the  facts  necessary  to  be  noticed: 
In  the  summer  of  1911,  appellant  fumi^ed 
and  installed  for  respondent  certain  machin- 
ery, indnding  a  compressor,  for  the  equip- 
ment of  its  refrigerating  plant'  Tbla  was  U> 
be  done  in  pursnanoe  of  a  written  contrad 
and  spedfloatlons  made  a  part  thereof  enters 
ed  into  in  January  of  that  year.  The  cm- 
tract  price  was  tzjdOS,  ^leb  was  to  be  paid 
in  three  instaUments,  the  last  of  which  was 
to  be  paid  60  da^  after  the  coBoqAetiOD  of  the 
Inatalllng  of  the  macbineiy.  The  "itfliilnery 
being  Installed,  as  respwident  was  led  to  be- 
lieve in  accordanee  wltti  the- contract,  final 
payment  was  made  therefor  wlddn  the  time 
specified  In  the  contract  Tbe  contract  con- 
tained express  warranties  aa  to  Uie  work- 
manship,  materials,  and  capacity  of  the  ma- 
diloeiy.  which  we  deem  unaeaesMir  to  here 
notice  In  detail.  Tbe  companoe  fanddied 
as  a  part  of  tbe  madilnery  proved  defective, 
yet  not  so  much  so  as  to  entirely  prevent  its 
opuatlon.  This  fact  became  known  to  ap- 
pellant upon  the  commencement  of  tbe  oper- 
ation of  the  machinery  immediately  fcdlow- 
Ing  Its  Installation.  Appellant  used  some  ef< 
fort  from  time  to  Hme  to  cure  tbe  defects 
and  to  cause  the  compressor  to  operate  prop- 
erly, which  efforts  of  appellant  continued 
until  the  summer  of  1913.  The  final  payment 
upon  the  purdiase  price  made  by  respondent 
manifestly  w^s  not  at  tbe  time  considered  by 
the  parties  as  an  acceptance  of  tbe  madiln- 
ery so  as  to  relieve  appellant  from  Its  obliga- 
tion under  Its  warranties  to  remedy  defects 
therein,  and  repeatedly  thereafter  appellant 
assured  reaitondent  that  the  defects  were  of 
but  minor  coosequenee  and  would  and  could 
be  remedied.  They  were,  however,  of  a  seri- 
ous nature,  tbe  principal  one  of  which  was 
Inside  the  cylinder  of  the  compressor  and 
consisted  of  a.  defective  wortlng  part  that 
ultimately  resulted  In  the  scoring  of  tbe 
walls  of  the  cylinder  so  that  finally  In  the 
early  summer  of  1918  tbe  compreesor  was 
from  that  cause  pifictleally  wre<S»d.  The 
aro^Iant  then  furnished  and  Installed  for  re- 
Bpondent  a  new  compressor  in  the  place  at 
tbe  original  one,  tbe  reasonable  value  of 
which  was  $881,  should  it  be  held  tbat  re* 
Bpondent  was  required  to  pay  for  the  same^ 
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It  Is  the  value  <^  ttkls  new  cmnpreeeor  that 
appellant  seeks  to  recover  from  reqwodent  In 
this  action. 

It  seems  plain  to  ns,  as  It  did  to  the  trial 
court,  that  the  furnishing  of  this  new  com- 
pressor was  nothing  more  than  appellant  was 
required  to  do  tinder  the  warranties  of  its 
origloa]  contract,  and  that  therefore  appel- 
lant was  not  required  to  pay  for  its  Installa- 
tion by  appellant.  The  only  escape  we  see 
for  appellant  from  its  obligation  to  furnish 
this  new  compressor  would  be  upon  the  the- 
ory  that  by  reason  ,  of  lapse  of  time  and  use 
of  the  original  compressor  respondent  had 
waived  its  rights  as  against  appellant  so  far 
as  the  warranties  of  tiie  original  contract  are 
concerned.  This  becomes  a  question  of  f&ct 
in  the  light  of  all  the  circumstances  shown. 
In  view  of  the  hidden  defects  not  readily  dis- 
coverable by  respondent,  appellant's  contin- 
ued prondMS  and  efforts  to  cure  the  same 
from  file  time  of  tlie  original  bistallatlon  up 
until  the  time  of  Uie  famlatalng  of  the  new 
compressor,  and  appellanfs  aaanrance  from 
time  to  time  to  reepondoit  that  the  defet^ 
was  not  at  serious  consequence,  we  agree 
with  the  findings  and  concluslims  <rf  the  trial 
court  tondilnff  this  brandi  of  the  case.  W^e 
haTS  read  the  evidence  with  care  and  deem 
It  of  no  profit  to  review  it  In  detail  here. 

The  Judgment  is  affirmed. 

MOBBIS.  a  X.  and  MAIN.  OHADWIOK, 
KoA  BLUS,  JJ.,  concur. 


MEMORANDUM  DECISIONS 


PEOPLE  BAEN0ER.  (Or.  No.  M2.) 
(District  Court  of  Appeal,  First  District,  Oali- 
fomia.  Nov.  16,  1916.  Rehearing  denied  by 
Supreme  Court  Jan.  11,  1917.)  Appeal  from 
Superior  Ooort,  Alameda  County;  T.  W.  Har- 
ris, Jndge.  C.  L.  Baender  was  convicted  of 
grand  larceny,  and  from  the  ^dgment  and  or- 
der denying  motion  for  new  trial,  he  appeals. 
Affirmed.  Behearing  denied  by  Simreme  Court. 
See  Burke  v.  Maze,  10  Cai.  App.  206,  101  Pac 
438,  440.    C.  Tx  Baender,  of  Oakland,  in  pro 

E!r.  U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
iordau.  Deputy  Atty.  Qaik.,  for  the  State. 

Pfflfi  CUBIAM.  The  defendant  ta  this  caM 
was  charged  by  an  InformaUon  filed  in  the  su- 
perior court  of  the  county  of  Alameda  with  the 
crime  of  grand  larceny.  He  was  tried,  conrict- 
ed,  and  sentenoed  to  three  years*  Imprisonment 
in  -the  state  pristm,  and  now  appeals  from  the 
judgment  and  an  order  denying  his  motion  for 
a  new  trial.  The  only  point  presented  Id  gup- 
port  of  the  appeal  favolTes  the  sufficiency  of  the 
evidence  to  warrant  the  vardict  and  support  the 
jndgment ;  and  in  that  behalf  it  Is  Insiated  (1) 
that  there  b  a  variance  between  the  allegations 
Sa  to  the  ownership  of  the  subject-matter  of  the 
larceuy  and  the  proof  proffered  in  their  sup- 
port; and  that  the  verdict  waa  had  and  resta 
solely  upon  tiie  uncorroborated  testimony  of  an 
aeoompHee.  A  thoroi^h  examination  of  the 
xaoord  has  satiBfied  us  that  there  is  no  merit 
In  either -phase  oC  tiie  point  above  stated,  and 


that  the  evidence  upon  die  whole  ease  amply 
supports  the  verdict  and  jndgmwt.  The  jndg- 
meat  and  order  denying  Oie  d^endant  a  new 
trial  are  affirmed. 


HERTZBSi  V.  OHABfBBRS  et  al.  (No. 
8370^  (Sapreme  Court  of  Oklahoma.  Nov.  28, 
19160  Brror  from  District  (Tourt,  Tulsa  Coun- 
ty;  Geo.  C.  Crump,  Special  Judge.  Action  be- 
tween Andrew  Hertzel  and  Lavanda  CSiambers 
and  others.  £>om  the  judgment,  Hertid  brinn 
error.  Diamisaed.  Sherman,  Veasey  &  David- 
Bon  and  J.  P.  O'Ueara,  all  at  Tulnu  for  idaiOh 
tiff  in  error.  Fred  8.  Zick  and  WUliam  Ne^ 
both  of  Muskogee,  for  defendants  In  error. 

KANB,  C  J.  I^is  cause  comes  on  to  be 
heard  upon  a  motion  to  dismiss  the  proceed- 
ing in  error,  upon  the  following'grounds:  "(1) 
No  summons  In  error  has  been  served  upon  this 
defendant  in  error  and  the  final  order  from 
which  the  appeal  is  takai  was  made  on  Decem- 
ber ^  1916,  ibore  than  eis^t  months  ago.  Q) 
The  case-made  was  signed  and  settled  with- 
out notice  to  this  defendant  in  error,  who  did 
not  appear  at  the  settlement,  and  did  not  waive 
notice  of  the  aigning  and  settling  of  the  case- 
made."  The  motion  to  diamisa  is  not  rerisfe- 
ed,  and,  as  both  grounds  for  dismissal  seem  to 
be  well  taken,  the  motl<m  to  dismiss  will  be  sus- 
tained. It  is  so  ordmd.  All  the  Jostiees  eon- 
cur. 


ABRAMS  V.  STATE.  (No.  A-2767.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Dec.  20, 
1916.)  Etror  from  District  Court,  C3omanche 
county;  Cham  Jones,  Judge.  George  Abrama 
was  convicted  of  violating  the  pandering  stat- 
ute. Beversed.  J.  F.  Tlmmaa,  of  Lawtoi,  for 
plaintiff  in  error.  R.  McMillan.  Aast  Atty. 
Gen.,  for  the  State. 

BRETT,  J.  The  facU  in  this  case  are  Iden- 
tical with  those  in  No.  Minnie  Abrams 
V.  State,  191  Pac.  881,  decided  by  this  court 
Deoember  IS,  1916.  The  plaintiff  in  error  in 
this  case  was  charged  Jointly  with  Minnie 
Abrams,  his  wife,  of  the  offense  of  pandering. 
But  a  severance  was  had,  and  they  wvn  tried 
s^amtely,  but  on  the  same  infomatkm.  ^nce 
the  errors  that  are  pointed  ont  itf  the  case  of 
Minnie  Abrams  v.  State  as  reasons  for  revers- 
ing that  case  exist  in  this;  and  we  deem  it  un- 
necessary to  here  restate  what  is  there  Said,  but 
adopt  the  reasoning  and  holdings  in  that  ease 
as  decisive  of  this.  And  the  judgment  in  this 
case  is  therefore  revened,  and  the  cause  re- 
manded, with  directiona  to  the  trial  court  to 
sustain  the  demurrer  to  the  information,  and 
the  warden  of  the  penltmtiary  at  McAlester  Is 
directed  to  surrender  the  plamtiff  in  error  to 
the  sheriff  of  Comanch^  county,  who  shall  hold 
him  in  ctmtody  subject  to  the  further  oidus  of 
tiie  district  court     said  county. 

DOYLE.  P.  J.,  and  ARMSTRONG.  J.,  oon^ 
cur. 


Bx  parte  BABTOS.  (No.  A-2864.)  (Crimi- 
nal C«urt  of  Appeals  of  Oklahoma.  Jan.  9, 
1917.)  AppllcaUon  by  J.  E.  Bartos  toe  writ 
of  habeas  corpus.  Denied,  cauurles  T.  Gib- 
son, of  Olclahoma  City,  for  petitioner. 

PER  CURIAM.  The  petition  filed  In  behalf 
of  J.  BL  Bartos  alleges  in  substance  that  be  is 
illegally  restrained  and  unlawfully  imprisoned 
at  the  city  jail  in  Shawnee  by  0.  G.  Hawk, 
chief  of  police  of  said  city,  by  ^rtue  of  a  com- 
mitment issued  on  a  judgment  wherein  peti- 
tioner was  sentenced  to  pay  a  fine  of  $20;  that 
said  city  was  without  authority  to  pass  or  oi- 
force  said  purported  ordinance  under  which  pe- 
titioner was  convicted,  and  the  same  is  vmd. 
The  court  rtfuses  to  issue  the  writ  for  the  rea- 
son that  it  is  not  shown  kv  tlie  alle^tiani  ti 
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the  petition  that  the  wtram  had  been  preienth 
ed  to  either  the  county  court  or  judge  thereof, 
or  the  district  court  or  district  judge,  before 
being  Sled  in  this  court,  ub  required  by  the 
rules  of  this  court.  The  writ  is  therefore  de- 
nied. 


COOPEB  V.  STATa  (No.  A-2604.>  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Dee.  16, 
1916.)  Appeal  from  County  Court,  Noble  Coun- 
ty; A.  Duff  Tillery,  Judge.  Earnest  Cooper 
.was  convicted  of  contempt,  and  appealed,  pend- 
ing wliich  he  was  enlarged  on  bail,  and  petition 
for  mandamus,  pending  which  he  moved  to  dts- 
misfl  bis  appeal.  Dismissed.  P.  W.  Great,  of 
Perry,  for  plaintiff  in  error.  B.  McMillan, 
Asst  Atty.  Gen.,  for  the  SUte. 

PBR  CUKIAM.  The  appeal  in  this  case  was 
taken  from  the  jndgment  of  the  county  court 
of  Noble  county,  wherein  the  plaintiff  in  er- 
ror, Earnest  Cooper,  was  adjudged  guilty  of 
direct  contempt  of  court,  and  was  sentencra  to 
be  confined  in  the  county  Jail  tor  a  period  of 
30  days,  and  further  committed  for  61  days,  in 
addition  to  the  30  days,  in  case  said  fine  and 
costs  are  not  paid.  The  judgment  was  entered 
December  7.  1915.  Snpersedeaa  was  refused, 
and  plaintiff  in  errtw  was  committed.  On  De- 
cember 20,  1915,  there  was  filed  in  this  court 
a  petition  in  error,  with  case-made,  with  ap- 
plication to  admit  plaintiff  in  error  to  boil, 
which  application  was  allowed  and  plaintiff  in 
error  was  enlarged  on  bail.  Later  a  petition 
for  mandamus  was  filed  in  the  case,  averring 
that  a  part  of  the  proceedings  in  the  trial  court, 
including  the  motion  to  vacate  the  order  and 
Judgment  in  the  case  end  a  motion  for  new 
trial,  had  been  stricken  from  the  files,  and 
praying  that  an  alternative  writ  of  mandamus 
be  issued  by  this  court,  directed  to  and  com- 
manding said  judge  of  the  eount7  court  of 
Noble  county  to  supply  the  record,  or  to  show 
cause  why  said  order  should  not  be  complied 
with,  and  praying  that  upon  the  hearing  there- 
of a  peremptory  writ  of  mandamus  issue.  An 
answer  or  return  to  the  alternative  writ  was 
filed  in  this  coort  by  the  respondent  Pending 
the  determination  of  the  mandamu^roceedings, 
the  plaintiff  in  error  has  filed  V  this  court 
Ms  motion  to  dismiss  his  appeal  nerein.  The 
motion  to  dismiss  the  appeal  Is  sustained.  Aj^- 
diamJand. 


Bk  parte  KB»INBT.  (No.  A-2789.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Jan.  8, 
1917.)  Petition  by  Sylvia  Eenney,  on  behalf 
of  Lee  Kenuey,  for  a  writ  of  habeas  corpus  di- 
rected against  M.  C.  Binion.  Sheriff.  Writ  de- 
nied. J.  L.  Francis,  of  OklshMna  City,  for 
petitioner.  R.  McMiUan,  Asst.  Atty.  Oen.,  for 
the  Stote. 

PEB  CURIAM,  lie  petition  is  filed  on  be- 
half of  Lee  Kenuey,  by  bis  mother,  Sylvia 
Kenney,  alleging  that  her  son,  Lee  Kenney,  is 
ill^ally  restrained  of  his  liberty  by  M.  C.  Bin- 
ion,  sheriff  of  Oklahoma  connty,  that  the  cause 
of  said  restraint  is  a  judgment  and  sentence  of 
the  county  court  on  a  conviction  for  unlaw- 
fully transporting  intoxicating  liquors  cendMed 


on  the  3d  dsy  of  Jane,  1916,  wherein  said 
Lee  Kenney  was  sentenced  to  be  imprisoned 
in  the  county  jail  for  a  period  of  80  days  and 
to  psy  a  fine  of  $50,  and  in  default  of  the 
payment  of  said  fine  that  he  be  further  im- 
prisoned until  the  same  is  satisfied  as  by  law 
provided :  "that  said  restraint  and  imprison- 
ment is  ill^al  and  unauthorized,  by  reason  of 
the  fact  that  said  term  of  imprisonment  has  ex- 
pired; and  that  the  fine  therein  imposed  has 
been  fully  paid  and  discharged  by  credits  to 
which  the  said  Kenney  is  entitled  for  work 
and  labor  done  and  performed  on  the  countr 
roads  of  Oklahoma  county  and  by  enforced  im- 
prisonment," On  July  20,  1916,  the  petition 
was  presented  to  the  court,  snd  a  demurrer 
thereto  was  sustained,  and  the  writ  denied,  on 
the  ground  that  upon  the  face  of  the  petiti<m 
it  was  afaown  that  the  jndgment  and  •eniraee  In 
the  case  has  not  been  fnlly  ezccnted  and  sat- 
iafied. 


Ex  parte  EROUOH  et  aL  (No.  A-2891.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
10,  1917.)  Petition  by  J.  Krouch  and  3.  T. 
Laster  for  a  writ  of  habeas  corpus.  Petition 
withdrawn  by  leave  of  court  Park  Wyatt,  of 
Tecumseh,  for  petitioners. 

PEB  CURIAM.  Petition  for  writ  of  habeas 
corpus  in  the  above  entitled  and  numbered 
cause  filed  December  19,  1919,  and  by  pennis- 
don  of  the  court  withdrawn  on  tlie  same  day. 


STATE  ex  r«l.  WNDLEY,  Co.  Atty.,  v.  MC- 
KNIGHT, County  Judge.  (No.  A-2360.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
11,  191T.)  Appeal  from  District  Court  Custer 
County;  James  R.  Tolbert  Judge.  Action  be- 
tween the  State  of  Oklahoma,  on  the  relation  of 
B.  J.  lindley,  Ooanty  Attorney  of  Custer 
County,  and  j.  O.  BfcKnight,  County  Judge. 
From  a  judgment  for  the  latter,  the  former  ap- 
peals. Appeal  dismissed.  E.  J.  lindley,  of 
Carml,  111.,  A.  B.  Darnell,  of  Arapabo,  and  R. 
McMillan,  Amt  Atty.  Gen.,  fbr  nlaintifl  in  er- 
ror. Jas.  M.  SbadEdfbrd,  of  Cunton,  for  de- 
fendant in  error. 

PER  CURIAM.  Plaintiff  In  error  and  de- 
fendant in  error  have  filed  In  this  case  their 
stipulation  and  joint  motion  to  dismiss  the  ai>- 
peal  herein.  It  is  so  ordered.  Appeal  dis- 
miMed. 


MITCHELL  V.  HOWELL.  (Supreme  Court 
of  OrefTon.  Jan.  9,  1917.)  In  Banc.  Appeal 
from  Circuit  Court  Multnomah  County;  George 
N.  Davis,  Judge.  Action  by  A.  B.  Mitchell 
against  W.  G.  Howell.  Judgment  for  the  plain- 
tiff, and  defendant  appeals.  Affirmed.  A.  M. 
Smith  and  J.  F.  Cahalin,  both  of  Portland, 
for  appellant  Bugoie  Brotddnga,  of  Portland, 
for  respondent 

PEB  CURIAM.  This  is  an  action  to  recover 
upon  a  contract  for  services.  We  find  no  error 
upon  the  trial  or  in  the  findings,  and  the  judg- 
ment is  therefore  affirmed. 
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ABANDONMENT. 

See  Ebninent  Domaio,  ^sa240;  Hosband  and 
Wife,  «is>S04,  318;  Landlord  and  Tenant, 
«Bs>110,  186;   Waten  and  Water  Oouie^ 

ABATEMENT  AND  REVIVAL 

S«e  Oriminal  Law,  «s»803;  Finea,  ^17%. 

n.  AMOTHEB  ACTION  PEMDIMQ. 

<$=4  (Wash.)  Before  an  action  wiU  be  abat- 
ed on  gtonnu  of  another  action  pending,  there 
must  be  identity  of  aabject-matter  and  relief 
sought,  or  it  must  appear  that  jodgment  on 
merits  in  flrst  action  wonld  be  a  bar  to  the  se^ 
ond  action.'-Fnirbanks  T.  Shady  Brook  MiUing 
Co.,  161  P.  840. 

«=>5  (Wn^.)  Where  an  action  has  been 
proaecnted  to  Judgment,  remedies  iacideat  to 
collection  of  judgment,  whether  by  gemishment 
or  by  creditor's  blB,  are  not  independent  ac 
tiona,  and  neither  can  be  pleaded  in  abatement 
of  other.— rairbanka  t.  Shady  Brook  Milling 
Co..  161  P.  840. 

As  gamisbnient  is  proceeding  in  rem,  if  treat- 
ed OS  original  action  it  could  not  conflict  with 
action  in  iwrfionatn  to  reac^  property  in  bauds 
ot  third  person  in  fraud  of  judgment  creditor 
ontil  satiRfflction  is  obtained  in  one,  so  neither 
can  be  pleaded  in  abatement  of  other. — Id. 
4»6  (Wash.)  The  {leDdency  of  another  actioa 
growing  out  of  the  same  transaction  ia  ground 
for  tiie  abatement  of  the  second  action,  bat 
never  for  the  abatement  of  the  first  action. — 
Brice  v.  Starr,  161  P.  847. 
9=36  (Wash.)  On  motion  to  abate  hecauflc  of 
another  action  pending,  action  first  in  time  will 
stand  as  against  motion.—Fairbanks  t.  Shady 
Brook  AfilHng  Co.,  161  P.  840. 
€=»I2  (Kan.)  Where  mandamus  is  pending 
in  a  state  court  to  compel  removal  of  a  railroad 
bridge  obstructing  a  river  and  floodiug  the  neigh- 
borhood, a  later  proceeding  in  the  federal  court 
■  to  foreclose  mortgage  on  the  property  does  not 
abate  the  action  in  the  state  court  nor  oust  Its 
jurisdiction. — Kaw  VaUey  Drainage  Dist.  of 
Wyandotte  CooBty  t.  Missouri  Pac  By.  Co.,  161 
P.  937. 

The  appointment  of  a  receiver  to  operate  an 
interstate  railroad  does  not  abate  prior  action 
in  state  court  to  require  removal  of  bridge  al- 
leged to  be  a  public  nuisance  imperiling  the  lives 
and  homes  of^the  people.— Id. 

V.  DEATH  OF  PARTY  AMD  BITVITAI. 
OF  ACTION. 

(A)  AbHtemeat  or  SnrvlTMl  ot  Aetton. 

^=^52  (C&l.App.)  Though  an  action  of  tort 
alone  abates  with  the  wrongdoer's  death,  yet,  if 
virtually  founded  on  contract,  though  nominally 
in  tort,  it  survives  against  bis  legal  representa- 


tives.—Vragnizsn  V.  Savings  Union  Bank  ft 
Trust  Co.,  161  P.  607. 

^=»55(3)  (CaKApp.)  Where  a  wife  sued  for  di- 
vorce alleging  good  cause,  and  settled  witii  the 
husband  for  less  than  half  the  community  prop- 
erty, to  which  she  was  entitled  under  Civ.  Oode, 
§  146,  subsec  2,  on  his  false  and  fraudulent  rep- 
resentations  as  to  the  amount  of  his  [woperty, 
her  action  for  the  fraud  did  not  abate  on  US 
death,  but  she  cAnld  recover  from  the  executor. 
— Vragnizan  v.  Savings  Ualon  Bank  A  Trttrt 
Co,,  161  P.  507. 

ABORTION. 

See  Homicide,  «=»66. 

(Or.)  Procariog  an  nnlawful  abortion  al- 
ways Involves  an  assault  in  law,  even  nAen  it 
ia  done  with  the  woman's  consent  and  conni- 
vance.—State  V.  Famam,  161  P.  417. 

ABSENCE. 

See  Kew  OVal,  «s»8B. 

ABSTRACT  OF  RECORD. 

See  AHMal  and  Error,  €=^590,  627,  639. 

ACCEPTANCE. 

See  Dedication,  <SS937.  38 ;  Landlord  and  Ten- 
ant, ^926;   Master  and  Servant,  4=»361. 


ACCESSION. 


See  Fixtursa. 


ACCOMPLICES. 

See  Criminal  Law,  ^511,  742,  T80. 

ACCORD'AND  SATISFACTION. 

See  Compromlae  and  Settlement;  Payment; 
Release. 

ACCOUNT. 

See  Account  Stated;  Corporations.  «=»314; 
Bvidence.  ^s>354.  876;  Executors  and  Ad- 
ministrators, «=35(ffi-608:  Factors,  «=»32; 
Guardian  and  Ward,  «es>163;  limitation  of 
Actions,  «s>B3,  64. 

ACCOUNT  STATED. 

See  Interest,  ^18. 

its»l  (Oal.)  Where  relations  between  an  attor- 
ney and  chent  under  special  contract  continued 
for  several  years  with  disbursements  by  attor- 
ney and  payments  to  him  on  account,  the  mat- 
ter is  a  proper  subject  of  an  account  rendered 
and  stated.— Orane  v.  Stansbury,  161  P.  7. 

Under  special  contract  for  express  payment 
of  sum  named,  or  under  a  specialty,  the  mere 
rendering  of  a  statement  ot  the  amount  dne, 
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trtn  when  acquiescence  in  ita  correctness  la 
flbown,  will  not  Justify  an  action  npon  an  ac- 
count Btated.— Id. 

€=99  (Utah)  Tfaough  one  or  more  items  in  an 
account  are  disputed,  yet  that  does  not  prevent 
the  account  from  becoming  stated  as  to  all  oth- 
er items  admitted  or  agreed  upon  to  be  correct 
—Salt  Lake  Enyineeriug  Works  t.  Utah  Con- 
crete Pipe  Co.,  161  P.  927. 
«S96(2)  (Wash.)  The  rendering  of  a  bill  and 
repeated  demands  for  payment,  which  were  re- 
ftued  by  the  mere  silence  of  defcmln:it,  does  not 
establish  an  account  stated. — United  Iron  Works 
T.  Bathskeller  Oc,  161  P.  1197. 
^»6{4)  (Cal.)  Where  an  account  was  render^ 
ed,  the  recipient  was  bonnd  to  obiect  within  a 
reasonable  time.,  and  where  he  did  not  object 
within  six  months,  without  satisfactory  excuse 
for  delay,  the  delay  was  unreasonable,  and  his 
acQuiescence  would  be  presomed,  and  the  ac* 
count  would  become  an  account  stated.— Crane 
T.  Stansbury,  IGl  P.  7. 

«=>7  (Cal.)  Gven  it  attorney's  assignee  was  en- 
titled to  recover  for  fees  <nly  under  count  in 
quantum  mendt,  the  amount  of  recovery  there- 
under became  fixed  when  account  became  a 
stated  account,  bo  that  he  might  recover  upon 
an  account  rendered  and  stated. — Crane  v. 
Stansbury,  161  P.  7. 

4=»20(1)  (Cal.)  Questions  of  fraud  and  mistake 
in  combating  force  of  account  stated  are  for 
jury,  and,  where  assent  li  based  upon  acquies- 
cence arising  from  failure  to  object,  the  time 
which  must  pass  before  an  account  rendered  be- 
comes an  account  stated  is  for  the  courts— Crane 
T.  Stansbury,  161  P.  7. 

9s>30(l)  (Utah)  Eividence  held  not  to  warrant 
nonsuit  in  action  on  account  stated. — Salt  Lake 
Engineering  Works  T.  Utah  Concrete  Pipe  Co.i 
161  P.  827. 


ACKNOWLEDGMENT. 

t;  Landlord 

ACTION. 


See  Indians,  Laodlcnd  and  Tenant, 

26. 


See  Abatement  and  Revival ;  Bankruptcy, 
418;  Dismissal  and  Nonsuit;   Taxation,  •s> 
608 ;  Vendor  and  Purchaser,  «=s>218. 

m.  joiiraxn,  ■PUTTuco.  oohsoij- 

DATIOM.  AKD  SETBRAITOE. 

«»48(3)  (Wash.)  Under  Bern.  Code  1916,  | 
290,  an  action  for  rent  due  upon  the  lease  of  a 
pump  and  an  action  for  0ie  recovery  of  the 
pump,  arising  out  of  the  same  transaction,  were 
properly  joined, — Stilwell  Bros,  v.  Union  Ma- 
chinery ft  Supply  Co.,  161  P.  104& 
^=»53(1)  (Wash.)  A  defendant  waives  his  right 
to  object  to  splitting  the  cause  of  action  by  fail- 
ure to  demur  or  plead  in  the  second  action  the 

Tendency  of  the  first,  or  by  failure  to  appeal 
rom  an  adverse  judgment  in  the  second  action. 
— Brice  v.  Starr,  161  P.  347. 
$=s>53(^  (Okl.)  In  suit  for  overflow  caused  by 
railroad  bridge  and  embankment,  negligent  con- 
dition will  not  be  held  permanent  if  abateable 
by  either  labor  or  money,  consistent  with  right- 
ful use  and  maintenance  of  the  structurew — 
Pahlka  t.  GUcbso,  B.  I.  ft  P.  By.  Co.,  161  P. 
644. 

A  cause  of  action  for  construction  and  mainte- 
nance of  railroad  bridge  and  embankment, 
where  the  negligent  condition  is  not  permanent, 
arises  at  actual  injury,  and  successive  actions 
may  be  maintained  for  successive  injuries.— Id. 

ADEQUATE  REMEDY  AT  UW. 

See  Equity,  •a»46. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 


ADJUSTMENT. 

See  Insurance.  ^s»S68,  676. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Criminal  Law,  ^»410;  Evidence,  «=»230, 
244;  PleadiBft  «s>849:  TMal,  ^1^17& 

ADOPTION. 

See  OonmMO  Law,  «=b12;  Guardian  and  Ward, 


^=»6  (Kan.)  A  Totid  but  unperformed  contract 
to  adopt  gives  Hie  diild  no  rlibtt  on  the  deaUi 
of  the  promisor's  own  son  to  whom  the  promisor 
conveyed  land,  leaving  neither  issue  nor  parent 
to  maintain  ejectment,  though  the  child  would 
have  inherited  It  if  adoption  had  taken  place.— 
Malaney  v.  Cameron,  161  P.  1180. 
4=»7  (Idaho)  Where  a  child  was  never  legally 
rendered  to  or  placed  In  custody  of  a  children's 
aid  society,  it  never  bad  authority  to  legally 
act  as  its  guardian  and  connent  to  its  adoption. 
—Ex  parte  Martin.  101  P.  573. 
«=»I8  (Kan.)  Under  Gen.  St.  1909,  |  6066.  an 
adopted  child  has  the  same  rights  as  natural 
children  or  heirs  at  law  of  the  person  adopting. 
—Franklin  v.  Fairbanks,  161  P.  617. 
^s»20  (Kan.)  Neither  a  promise  to  adopt  nor 
an  actual  adwtion  will  prevent  promisor  from 
making  such  disposition  of  his  estate  as  be  may 
see  fit— Malaney  Cameron,  161  P.  1189. 
^B»tl  (Kan.)  While  an  unperformed  praniae  to 
adopt  may  &vt  valid  claim  against  promisor's 
estate,  no  right  of  inheritance  is  thereby  creat- 
ed.—Malaney  V.  Cameron,  161  P.  1180. 
^=>23  (Kan.)  Where  one  leaves  a  life  estate  to 
his  sole  heir,  an  adopted  daughter,  and  the  re- 
mainder to  her  issue,  if  any,  on  her  death  witii- 
oiit  issue,  the  remainder  descends  to  tboee  who 
claim  through  her,  and  uot  to  the  ancestor's  col- 
lateral kindred.— Franklin  v.  Fairbanks,  161  P. 
617. 

ADULTERY. 

See  Criminal  Law.  «a>7S%%,  'TOS.  764.  U72. 

^=s>\2  (WashO  Marriage  la  an  essentlsl  ele- 
ment of  the  offense  of  adultery,  and  marriage  in 
&ct,  and  not  by  inference,  must  be  proved. — 
SUte  V.  Wheeler,  161  P.  373. 

Mere  testimony  of  one  that  be  and  the  woman 
with  whom  the  adultery  was  alleged  to  have 
been  committed  bad  been  married  by  one  M.,  who 
was  a  Justice  of  the  peace  at  one  time,  does  not 
establish  the  marriage.— Id. 

It  is  necessary  that  there  be  some  evidence, 
showing  that  the  perstm  performing  tiie  cere- 
mony was  authorized  to  perform  such  tuncticms 
at  the  time.— Id. 

ADVERSE  CUIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance;  Baaemttta, 
4=>6,  7 ;  Limitation  of  Actions,  ^=»72 ;  Mu- 
nicipal Corporations,  «s»e48. 

I.  VATUSB  A2a>  BEQinSITBS. 
(A>  AaaKlelUoa  of  Rights  br  P»Merl*tl«HS 

«=s>7(l}  (Idaho)  While  title  to  property  held  by 
a  municipality  for  public  use  cannot  be  acqnired 
by  adverse  possession,  the  rule  la  otherwise  as 
to  property  not  held  tor  public  uitj— rBobiaaon 
T.  Lemp,  161  P.  1024. 
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(Idaho)  Property  held  by  a  nmnlcipall- 
ty  for  public  uae  cannot  be  acquired  by  adverse 
possessiOD. — BobinaoD  t.  Lemp,  161  P.  1024. 

(B)  Donition  mmA  Contlnalty  *  of  Vommmm- 

^»4I  (Or.)  Continuous  adverse  poBseaaion  of 
land  for  ten  years  under  a  claim  oC  title  is  suf- 
ficient to  iiaaa  to  tbe  possessor  the  fee-simple  es- 
tate.—Parker  T.  Kelsey,  161  P.  691. 

<F)  Hostll*  Ch«rme<er  of  Possesvlon. 

^70  (Or.)  A  parol  gift  of  land  Is  sufBctent  to 
inaugurate  adverse  poBsessIon.— Parker  t.  Kel- 
sey, lei  P.  694, 

<G)  PKyment  of  Taxes. 

«s>9l  (Wasb.)  Under  Bern.  1915,  Oode,  |  789, 
providing  that  every  person  having  color  of  ti- 
tle to  vacant  land  who  pays  taxes  for  seven  suc- 
cessive years  shaU  be  adjudged  tbe  legal  owner, 
held,  that  one  paying  the  taxes  on  sach  land  for 
seven  years  onder  a  warranbr  deed  from  a  for- 
mer owner  acquired  title.— Bossett  t,  Oltj  of 
Spokane.  161  P.  66. 

TL  OPEHATIOlT  AND  EITSOT. 
(A)  IBx<eiii4  of  PosscsstoB. 

4=s>96  (Or.)  Where  plaintiffs  claim  by  adverse 
poBsesslon  inaugurated  by  a  parol  gift  of  land, 
they  may  <^>taiD  title  to  tbe  portion  actually  in- 
closed only.— Parker  T.  Kelsey,  161  P.  694. 
4=^100(6)  (Or.)  Grantee  of  lands  from  state  of 
Oregon,  acquired  nnder  swamp  land  acta,  Act 
Cong.  Sept  28.  1850,  as  extended  by  Act  Cong. 
March  12,  1860,  who  at  once  entered  into  pos- 
aessioB,  had  color  of  title  under  his  deed.— Mc- 
Oomas  V.  Northern  Pac,  By.  Co.,  161  P.  662. 

m.  PLEADIirO.  EVIDEITOE,  TBIAI., 
Ain>  REVIEW. 

«=»ll4a)  (Idaho)  In  a  suit  to  goiet  title  to 
land,  evidence  held  to  warrant  a  finding  that 
respondent's  testator  acquired  title  by  adverse 
possession.— Bobinson  v.  Lemp,  IGl  P.  1024. 

AFFIDAVITS. 

See  CMmlnal  Law,  ^soGOR. 

AFTER-ACQUIRED  PROPERTY. 

See  Chattel  Mortgages,  «s>18. 

AGL 

See  Indians,  <8=»18. 

AGENCY. 

See  Principal  and  Agent. 

AGISTMENT. 

See  Animals,  9=>23. 

AGRICULTURE 

See  Waters  and  Water  Oonnes,  «a»227~2^ 

(Mont.)  Tbe  Montana  Farm  Loan  Act 

does  not  transgress  the  Constitution  of  tbe 
United  States  nor  affect  any  treaf?  rights— ^tate 
T.  Stewart.  161  P.  309. 

Tbe  "primaiT*'  plan  of  the  Farm  Loan  Act  is 
not  invalid  as  failing  to  provide  for  the  work- 
ing details  thereof,  since  whatever  authorit?  is 
necessary  to  execute  the  power  given  is  con- 
ferred by  implication. — Id. 

The  validity  of  tbe  Farm  Loan  Act  is  to  be 
tested,  not  by  what  is  certain  to  be  done  under 
it,  bat  by  wqat  may  be  done  under  it.— Id. 

ALIBI. 

See  Criminal  Law,  «!=>757. 


ALIENATION. 

See  Indiajis,  «»16. 

ALIMONY. 

See  Dfvoree,  «=>214.^  266. 

ALLOTMENT. 

See  Indians*  «s>ia-16. 

ALLOWANCE 

See  Ooontlee,  9=s>20L 

ALLUVION. 

See  Navigable  Waters,  «»44. 

ALTERATION  OF  INSTRUMENTS. 

See  Bills  and  Notes,  «=s>373;  Beformation  at 
Instruments. 

^2  (Okl.)  The  test  whetber  alteration  of  note 
is  material  Is  not  conseciuent  increase  or  de- 
crease of  maker's  liability,  but  whether  the 
infitniment  has  the  same  operation. — Wayne 
County  Nat.  Bank  v.  Kneeland,  161  P.  193. 
^=325  (Okl.)  Ratification  by  maker  of  instru- 
ment materially  altered,  to  be  available,  must 
be  pleaded.— Wayne  County  Nat.  Baiik  v. 
Kneeland,  161  P.  183. 

AMENDMENT. 

See  Appeal  and  Blrror,  «S3648,  663,  666,  900^ 
1041,  1149;  Continuance.  «=s>14;  Oourts, 
«=»114,  116:  Judgment;  «=»316;  Mechanics' 
Liens,  «s»lCS.  276;  Motions,  «s>68;  Plead- 
ing, «s3229-2ai. 

AMOUNT  IN  CONTROVERSY. 

See  Jnstioea  ot  the  Peace.  «s»174. 

ANIMALS. 

See  OarrierB.  4=9206-281 ;  Mastnr  and  Serv- 
ant, «sol26;  Poisons,  ^b6;  Railroads,  «a» 
411-446.  —  . 

^=»230!)  (MonL)  In  an  action  for  breach  of  a 
contract  to  feed  sheep  where  defendant  justi- 
fied its  breach  on  account  of  plaintiff's  nonpay- 
ment of  accrued  feed  bills,  tesUmony  that  de- 
fendant impressed  on  plaintiffs'  agent  the  neces- 
sity for  paying  a  biU,  ?ield  admissible.- Bea  v. 
Alfalfa  Products  Co.,  161  P.  708. 

In  an  action  for  breach  of  a  contract  to  feed 
tl  flock  ot  sheep,  where  plaintiffs  offered  evi- 
dMce  as  to  tbe  average  weight,  rebutting  testi- 
mony that  only  the  light  end  of  the  sheep  had 
been  weighed,  was  admissible.— Id. 
®=>48  (N.M.>  Under  Code  1916,  S  31,  it  is  duty 
of  drover,  wnen  stock  of  any  resident  shall  in- 
termix with  finy  drove  of  animals,  to  immediate- 
ly cut  out  and  separate  such  stock  from  such 
drove.— State  v.  Bucker,  161  P.  837. 
i8=='94  (Mont.)  In  view  of  Rev.  Codes,  |  4421. 
one  who  has  acquired  title  to  a  portion  of  land 
formerly  belonging  to  the  public  domain  may 
lawfully  inclose  it  and  drive  stock  from  such 
property  onto  another  portion  of  the  public  do- 
main without  violating  section  8858  relating  to 
the  driving  of  stock  on  public  raugeSL— State  T. 
Bradshaw,  101  P.  710. 


See  Marriage. 


ANNULMENT. 

ANSWER. 


See  Pleading,  (S^TS,  121. 


For  eases  la  Dta.  Dig.  *  Am.  Dig.  Ksr  No.  Sertas  *  Indezw  see  same  topis  and  KBY-NUHBBR 


Digitized  by 


Google 


Aatwaptlml  Acnementi 


161  PAGIFIO  aBE»OHTKR 


120i 


ANTENUPTIAL  AGfi6EMENTS. 

See  Executors  and  AdministHbton^  «=s>lS5; 
Husband  and  Wife,  <8=»29. 

ANTICIPATING  DEFENSE. 

Set  heading,  ^67. 

APPEAL  AND  ERROR. 

See  Certiorari;  Ooats,  «=»230-264;  Oonrts, 
«»97;  Criminal  taw,  «s»1022-118e ;  Ex- 
ceptions, BilL  ol 

For  review  of  rulings  In  particular  actions,  or 
proceedings,  see  abo  the  Tarious  specific  top- 

I,  MATVBE  AND  FOBM  OF  REHEDT. 

4=»l  (Or.)  An  appeal  being  a  remedy,  the  laws 
and  ttctions  of  courts  in  rrapect  thereto  sbould 
be  liberally  construed  with  a  view  to  make  the 
remedy  effective— White  T.  Bast  Side  Mill  & 
Lumber  Co.,  161  P.  969. 

n.  KATDIIE  AND  GKOPWPS  OF  AF- 
PEIXATE  JURISDICTIOir. 

<Ss>20  (CaLApp.)  E^oaeoos  assumption  of  ap- 
pellate jurisdiction  by  the  saiierior  court  over  a 
justice  court  case  for  recovery  of  less  than  '$300 
on  a  contract,  cannot  be  reviewed  by  appeal  to 
the  Court  of  Appeal.— Trat?  v.  Sumlda.  161  P. 
SOS. 

m.  DEOISIOm  BEVISWABI.B. 
(D)  FiMlttr  of  DetoVMlnatlon. 

^=980(6)  (Oal.)  In  corporation  dissolntiom  pkk 
ceedingB,  where  a  judgment  was  rendered  that 
the  charter  was  forfeited,  and  thereafter  the 
court  ordered  the  trustees  to  distribute  moneys 
in  their  hands  and  to  sell  the  property  of 
company  at  public  auction,  the  later  orders  were 
appealable  either  as  special  orders  made  after 
final  judgment  under  direct  provision  of  Code 
Civ.  Proc.  §  933,  aubd.  2,  or  aa  final  judgments. 
—Rossi  V.  Caire,  161  P.  1161. 
«=»82(1)  (Cal.)  In  corporation  dissolution  pro- 
ceedings, where  a  jndgment  was  rendered  that 
the  charter  was  forfeited,  and  thereafter  the 
court  ordered  the  trustees  to  distribute  moneys 
in  their  hands  and  to  soil  the  property  of  the 
company  at  public  auction,  the  later  orders  were 
appealable  either  as  special  orders  made  after 
final  Judgment  under  direct  provision  of  Code 
Civ.  Froc.  i  963,  subd.  2,  or  as  final  Judgments. 
—Rossi  v.  Caire,  161  P.  1161. 

(B)  Mn<nre,  Scope,  and  Effect  ot  Decision. 

«»I00(1)  (Idaho)  The  judgment  quieting  title 
to  mining  claim  and  granting  perpetual  mjuno^ 
tion  held  a  final  judgment  on  the  principal  is- 
sue, appealable  under  Rev.  Codes,  §  4807,  as 
amended  by  Laws  1915,  p.  193.— Alameda  Min- 
ing Co.  v.  Success  Mining  Co.,  161  P.  862. 
^=s»ll3<l)  (OkL)  Appeal  lies  to  Supreme  Court 
from  order  tliat  plaintiff  take  nothing  by  rea- 
son of  former  judgment  and  that  its  payment 
be  permanently  enjoined. — OWrers  v.  Board  of 
Gom'ra  of  Johnston  County,  161  P;  822. 

<P)  Hode  of  Rendition,  Form,  nnd  S»trr 
of  Jnd|[ment  or  Order. 

^=3133  (Idaho)  An  appeal  will  not  lie  from  an 
OTder  for  judgment.— Santti  v.  Hartmau,  161 
P.  249. 

TV.  SIGHT  OF  REVIEW. 
(A)  Fer«oB»  BaUtled. 

4=3 1 44  (Okl.)  In  a  suit  to  quiet  title,  where 
some  of  the  defendants  disclaimed,  and  judgment 
went  for  plaintiff  against  other  defendants,  dis- 
claiming defendants  wer<  not  necessary  pajties 
to  a  writ  ot  error.— Watkoche  r.  Schulti,  161 
P.  1178, 


V.  PRfiSBlTTATIOir  AlfD  KEBERTA- 
TIOK  IW_  LOWER  COURT  OF 
ttRODNDS  OF  REVIEW. 
(A)  Issaea  and  ftneatlona  In  £<OTrer  Coart* 

<S^I73(3)  (Utah)  Where  an  administrator  ob- 
jected to  an  allowance  to  deceased's  wife  solelr 
because  she  had  voluntarily  lived  apart  from  her 
buBband,  he  cannot  first  raise  on  appeal  the 
point  that  she  had  forfeited  her  right  to  the  al- 
lowance by  laches. — In  re  Reason's  Estate,  161 
P.  678. 

$=>I79(1}  (CTal.)  Matters  occurring  after  isBuii^ 
of  preliminary  restraining  order  cannot  be  con- 
sidered on  appeal  where  no  supplemental  plead- 
ings are  filed.— New  Method  Laundry  Co.  v. 
MacGann,  161  P.  900. 

(S)  SbjMtloas  and  Motions,  atad  Itiriinvs 
Thereon. 

«s»l9S<2)  (Or.)  Where  no  demurrer  for  mis- 
joinder of  causes  was  interposed,  and  a  motion 
to  compel  plaintiff  to  elect  was  withdrawn  or 
overruled  by  consent.  Supreme  Court  will  con- 
sider both  causes  all»ed  on  the  merits. — Sten- 
nick  V.  J.  K.  Lumber  Co.,  161  P.  97. 
9=3|M(4)  (Or.)  Error,  fai  a  coBiplalBt  to  f6r«- 
close  a  trust  deed,  which  stnted  that  the  ma- 
jority of  the  holders  of  half  of  the  bonds  instead 
of  tiie  holders  of  half  of  the  bonds  bad  request- 
ed trustee  to  act,  whidi  was  not  called  to  lh» 
knrcr  conrt's  attention,  does  not  require  a  r^ 
versa!.— Meyers  v.  Hot  Lake  Sanatorlam  Oo., 
161  P.  697. 

«s>l93(6)  (Or.)  Where  the  complaint  omits  a 
material  averment,  a  decree  for  complainant  nill 
be  reversed,  though  the  omissitm  was  not  called 
to  the  lower  court's  attention  by  the  demurrer. 
—Meyers  v.  Hot  Lake  Sanatorium  Co.,  161  P. 
697. 

•S39206(l)  (Wash.)  The  taking  of  testimony  dur- 
ing the  argument  of  attorneys  cannot  be  review- 
ed where  no  objection  Was  made  to  such  testi- 
mony.—Dnnlap  V.  Seattle  Nat  Bank,  161  P.  394. 
«=t»2l6(4>  (Or.)  Under  L.  O.  L.  $}  139,  8(t8,  no 
failure  of  tiw  court  In  submitting  a  party's  the- 
ory ofthe  case  can  be  considered  on  appeal,  ex- 
cept uiwn  the  denial  of  a  requested  instruction 
directly  statbig  the  taw  aBplicable  to  tike  c^o. 
— Sorenson  v.  Eriba,  161  P.  405. 
«g=»ai9(^  (Kan.)  A  jodgment  will  not  be  re- 
versed becau^  findini^  ol  fact  were  incomplete, 
and  di<l  not  state  all  the  facts  connocted  with 
those  found  where  there  was  no  request  for  ad- 
ditional findings.— Moorbead  T.  Edmonds,  161  P. 
610. 

•^2I9(^  (N.M.)  Where  appellant  complained 
of  failure  of  court  to  make  findings  of  fact,  but 
did  not  call  omiasipn  to  attention  of  trial  court, 
the  matter  cannot  be  reviewed.- Pople  v.  Ore- 
kar,  161  P.  1110. 

<3=^221  (Utah)  In  an  action  for  breach  of  cm- 
tract,  where  counsel  assigned  court's  ruling  on 
measure  of  damages  as  error  and  argued  assign- 
ment in  brief  and  orally,  question  was  properly 
before  appellate  court,  though  not  argued  in 
court  below.— Holland-Cook  Mfg.  Go.  v.  CcmsoU- 
dated  Wagon  &  Machine  Co.,  161  P.  822. 
4^232(2}  (Or.)  General  objection.  In  an  action 
for  brokerue  commissionEu  that  under  statute 
of  frauds  (L.  O.  L.  |  808)  parol  evidence  wm 
not  admissible,  held  InsufBdent  to  raise  qnestioa 
whether  particular  parol  evidence  should  be  re- 
ceived.— Hewey  v.  Andrews,  161  P.  108. 
4»232(2)  (Utah)  The  objection  tiiat  testimony 
Is  incompetent,  irrelevant,  and  immaterial  does 
not  save  the  objection  that  the  witnesses  weet 
not  properly  qualified  to  testify.— Stephens 
Ranch  &  Live  Stock  Go.  v.  Union  Pae.  R.  Co., 
161  P.  459. 

«=»237{2)  (Cal-App.)  Where  the  court  permit- 
ted testimony  to  be  Jieard  subject  to  plaintiff's 
subsequent  motiou  to  strike  it  out,  and  no  such 
motion  was  made,  plaintiff  could  not  complaiu. 
— Bacsi  T.  Sinvson.  161  P.  127. 
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(O)  B)xe*»tloas> 

«=>264  (OkL)  To  raiae  question  of  HoffidMCT 
in  form  of  verdict,  or  of  omiMdon  of  material 
elements  therofrom,  party  must,  before  jury  iB 
diBchar«ed,  object  to  it  and  save  proper  «Rep- 
ttoni.— Boff  V.  Alexander,  t^Al  P.  SOT. 

-VX  PARTIES. 

«ss>322  (Utah)  Defendants  below,  digcMmlng 
ioterest  in  the  subject-matter,  or  not  anawenng 
and  shown  oo  tlia  trial  to  nave  none  are  not 
necessary  parties  to  the  appeal.— Ploogh  ▼.  Nel- 
son, 161  P.  1134. 

^327(2)  (OU.)  One  whose  rights  may  be  af- 
fected by  a  reversal,  or  modification  of  a  }adg- 
ment  appealed  from,  is  a  "necesBary  party.  — 
Komalty  T.  Gasaidy-Southwest  Comniawion  Co. 
lei  P.  1061. 

«»330a)  (Or.)  Under  Ll  O.  U  M  27,  88,  648. 
one  to  whom  a  party  has  assigned  fala  interest 
in  the  property  aEEecttd  by  a  decree  snbseqn^t 
to  its  rendition  can  appeal  in  the  name  of  his 
aBsignor^li^era  t.  liot  Lake  Sanatorium  Oo., 
1«1  P.  697. 

^336a)  (Okl.)  If  a  party  in  the  trial  court 
can,  by  reversal  or  modification  of  the  judgment, 
be  ui  any  way  affected  and  he  Is  not  joined,  the 
appeal  will  be  dlsmlaMd.n-KomalCy  v.  Oaasidy- 
Sonthwest  Commissioii  Co.,  161  P.  1061. 

VH.  REQUISITBfl  AMU  PROOEBDlNaS 
TOB,  TRAMSFEa  OP  CAUSE. 
(A)  Time  of  TaMhk  Pirooeedina;*. 

^337(2)  (Cal.)  Under  Code  Civ.  Proc.  S  1716, 
AB  amended  in  1911  (St.  19U,,  p.  400),  wheje 
will  L-oiitestAiit's  appeal  was  taken  after  rendi- 
tion of  judgment,  it  was  not  pr«matur«y  taken 
four  days  before  entry  of  jodgment. — ^In  re 
Stone's  Estate,  161  P.  258. 
«^337(2)  (Idaho)  Under  Rev.  Codes,  «  4807, 
as  amended  by  Laws  1911,  p.  307,  and  Laws 
191D,  p.  193,  an  appeal  must  be  dlsmisMd 
where  an 'c-tninination  o£  the  transcript  shows 
that  it  is  attempted  to  be  taken  from  a  final 
judgment  whidh  had  not  been  entered.— Bantti 
V.  Hartman,  161  P.  249. 

«=>339(3)  (Okl.)  Under  Bev.  Laws  1910,  { 
SnS,  as  amended  by  Act  Feb.  14,  1911  (Laws 
1911,  c.  18),  Supreme  Court  cannot  determine 
whether  district  court  erred  in  sustaining  de- 
murrer when  petition  in  error  and  case-made 
are  filed  more  than  ali  months  after  the  ral- 
tef,  though  witiiin  six  moilths  from  refusal  of 
new  trial.— Morrison  v.  W.  L.  Green  Commis- 
sion Co.,  161  P.  218. 

4=9343  (Obi.)  Time  of  CDmmen<»ment  of  pro- 
ceeiiing  for  review  within  Bev.  Laws  1910,  | 
62S&,  as  amended  by  Laws  lSlO-11,  c  18,  re- 
lating to  time  for  proceefing  for  mview,  deter- 
mined  accor^c  to  Rev.  Laws  1910,  I  4659.— 
Thraves  v.  Tucker,  161  P.  1069. 
4ss>34A(D  (Or.)  Under  L.  O.  L.  S  201,  and  sec- 
tion 548,  as  amended  by  Laws  1911.  c.  141  and 
section  B&O,  as  antend^  by  Laws  1913,  c  810, 
I  1,  subd.  &,  an  api>eal  to  Supreme  Court  must 
bs  taken  within  60  days  from  or^oab  entry  <M 
indgment,  when  a  motion  for  new  trial  is  act 
granted.— Stanfield  t.  MahoD,  1«1  P.  S«l. 
439356  (Okl.)  Where  proceeding  for  review  Is 
not  commenced  witlun  six  months'  period  per- 
mitted by  Kev.  Laws  1010,  {  5255,  as  amended 
by  Lawa  1010-11,  c.  IS,  the  proceeding  will  be 
dtemissed.— Ttaraves  v.  Tocker,  161  P.  1060. 
«=>356  (Or.)  Where  an  appeal  Is  not  takm 
within  the  time  limited,  it  will  be  dinniMed.— 
Stanffeld  v.  Mahon,  161  P.  501. 

(D)  Writ  of  Brra*.  CItetlOM,  ttr  X*tlM. 

■40)400  (Okl.)  A  summons  in  error  describing 
judgment  ns  rendered  in  county  court  when  it 
ma  rendered  in  district  court  does  not  work 
dismissal,  antess  defendant  in  error  was  de- 


caivad  thereby  to  his  prejndioe.— In  n  Oombs' 
Estate,  161  P.  801. 

^3414  (Or.)  Where  defendants  sued  as  makers 
of  a  note  secured  a  cross-decree  against  certain 
parties  as  the  real  maker  and  sureties  thereof, 
and  plaintiff  payee  end  one  of  said  sureties  ap- 
pealed, held,  that  the  other  alleged  sureties  were 
not  adverse  parties  upon  whom  notice  of  appeal 
muat  be  served.- Davis  v.  First  Nat  Bank  of 
Albany.  161  P.  83. 

«=>4IB{2)  (OiL)  In  proceedings  to  contest  will, 
contestant's  notice  of  appeal,  filed  June  24, 
1916,  held  to  be  construed  as  showing  appeal 
from  formal  judgment  admitting  will  to  probate, 
filed  June  10.  1916,  but  not  entered  until  June 
28,  1916,  rattier  than  from  verdict  on  issue  «t 
undue  influence,  or  from  clerk's  Judgment  for 
costs.— In  re  Stone's  Estate,  161  F.  25a 

(■)  n«t>T»  IKMketlav*  AvtfMnuM** 

4=>435  (Okl.)  Jurisdiction  is  not  conferred  on 
Supreioe  Court  by  seueral  appearance  by  sole 
defendant  in  error  after  time  for  appeal  Mui  ex- 
pired.—In  re  Combs*  Estate,  161  P.  SOL 


IX.  BXIXXaSEDEAS  OR  STAT  OF  PBO- 

OEEOINOS. 

4=9460(1)  (N.M.)  The  teking  of  an  appeal  or 

writ  of  error  does  not  operate  as  stay,  in  ab- 
sence of  filing  of  proper  supersedeas  bond.— 
Llewellyn  v.  First  State  Bank  of  Las  Cruces, 
161  P.  USD. 

X  BEOOBD  Ain>  FBOOXEDUICW  MOT 
ZV  SBOOBD. 

CA>  ll«tt«M  to  b«  SiMkWK  br  HfteovO. 

4=9502(1)  (Kan.)  Assignment  of  error  pre- 
senting matters  which  are  grounds  for  new  tri- 
al under  Code  Civ.  Proc.  8  305  (Gen.  St.  1009. 
S  5800)  will  not  be  considered,  when  the  record 
merely  shows  that  a  motion  for  new  tzial  was 
made  and  overruled. — Lennen  v.  Ogden,  101  P. 
904. 

(B)  Bvoom  «bA  Ooatmto  of  B«eorA. 

•€=3516  (N,M.)  In  actions  tried  before  court  or 
referee,  trsnscribed  notes  of  stenographer,  prop- 
erly certified  by  court  or  referee,  and  all  mo- 
tions, orders,  or  declsioos  during  the  trial  be- 
come part  of  the  record  without  any  bill  of  ex- 
captions. — Loftus  v.  Johnson,  161  P.  1115. 

4=»5I8(5)  (Wash.)  Exhibits  are  not  made  a 
part  of  uie  record  1^  being  included  in  or  at- 
tached to  the  clerk's  transcript,  but  must  be 
brought  up  aa  a  part  of  the  statement  of  facts 
or  bill  of  exceptions.— Waldy  T.  City  of  Seattle, 
161  P.  65. 

4=»528(1)  (CMeI.)  Motion  for  new  trial,  not 
made  part  of  the  record  by  bill  of  exceptions,  is 
not- a  proper  part  of  the  transcript.— In  re 
Combs' Dseste,  161  P.  801. 
4=»528(3)  (Cal.)  A  proposed  statement  of  facts 
prepared  under  Code  Civ.  PrOc.  §  661,  providing 
for  such  a  statement  subsequent  to  the  ruling 
on  a  motion  for  new  trial,  cannot  be  considerea 
where  the  court  had  no  jurisdiction  over  the 
motion  for  new  trial  because  the  notice  thereof 
was  not  filed  in  time.— Neale  v.  Morrow,  191  P. 
1165. 

A  proposed  statement  of  facts  prepared  under 
Code  <Mt.  Proc.  i  661,  for  appeal  from  the  de- 
nial of  a  Dew  trial,  cannot  be  considered  on  tbe 
appeal  from  the  judgment  where  the  court  was 
without  jurisdiction  of  the  motion  for  new 
trial.— Id. 

4=s»532  (Okl.)  E^dence  in  county  court  not 
introduced  in  district  court  on  trfal  of  issues 
de  novo  is  not  part  of  record,  and  will  be  strick- 
en from  transcript.- In  re  Combs'  Estate,  181 
P.  801. 
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rO>  lfee«aalty  of  Bin  of  BxeeptlOH*.  Omm», 
or  statement  of  P&etB< 

4b»544(8)  (Cal.)  Where  there  is  no  statement 
at  facts  or  bill  of  excepttons  which  can  be  cod- 
ridered,  the  Supreme  Court  can  onl;  notice  er- 
rors appearing  on  the  judgment  roll  alone.— 
Neale  v.  Morrow,  161  P.  1165. 
C=»553{1)  (Cal.)  A  proposed  statement  of  facts 
after  denial  of  motion  for  new  trial  cannot  be 
conaidered  a  bill  of  exceptioos  when  tiled  too 
late  under  Code  Civ.  Proc.  §  ^0,  where  appel- 
lant made  no  application  for  relief  from  the 
delay  under  section  478.— Meale  t.  Morrow,  161 
P.  1166. 

(D)  Contents,  Mnklns,  «md  Settlement  ot 
Ckic  or  Statement  of  Faet«. 

«=>562  (Okl.)  Where  exhibit  la  too  bulky  to  be 
incorporated  in  case-made,  and  case-made  con- 
tains a  deacriptioQ  sufficient  to  enable  review- 
ing court  to  determine  its  evidentiary  value,  it 
will  not  be  held  that  case-made  does  not  contain 
all  the  evidence— Pahlka  v.  Chicago,  R.  I.  &  P. 
Ry.  Co.,  161  P.  544. 

«=»567(1)  (Okl.)  Hie  time  within  which  to  sug- 
gest amendmentB  to  case-made  begins  to  run 
after  expiration  of  time  within  which  to  serve 
same,  and  not  after  actual  service,  and  so  a 
case-made  signed  and  settled  after  such  time  is 
a  nullity.— Sovereign  Camp  of  Woodmen  of  the 
World  V.  Chumley,  161  P.  1175. 
«»568  (Okl.)  All  persons  against  whom  joint 
judgment  is  rendered  and  who  would  necessa- 
rily be  affected  by  reversal  must  be  served  with 
case-made,  and  given  notice  of  time  and  place 
of  settling  it.  nnlesi  notice  is  waived,  or  they 
appear.— C(»s  v.  St«rritt,  161  P.  187. 
<3=»568  (Okl.)  A  case-made,  settled  and  signed 
before  time  fixed  in  notice  of  settlement  served 
on  defendant  in  error,  in  the  absence  of  defend- 
ant In  error  or  bis  counsel,  where  no  amend- 
ments have  been  suggested  or  notice  othwwlse 
waived,  is  a  nnllity.—Pirst  Nat.  Bank  of  Wella- 
ton  T.  Reed,  161  P.  631. 

<1B)  Abstracts  of  Reeord. 

«=>5eO  fWash.)  Where  a  respoodenes  sapple- 

mental  abstract  goes  over  same  ground  as  orig- 
inal and  is  more  full  than  necessities  of  case  re- 
riuire,  held  that  remedy  is  to  move  to  correct 
it,  and  not  a  motion  to  Btrikft — KraiuRMch  T. 
Trustee  Co.,  161  P.  492. 

(T)  Kaklnir,    Form,    and    Reqnisltea  of 
Tranaerlpt  or  Il«tnm, 

«s>5d6  (N.M.)  The  duty  of  having  a  transcript 
Vtopetiy  prepared  and  filed  rests  on  awellant  or 
plaintiff  in  error.— Loftus  v.  Johnson,  161  P. 
1115. 

^597m  (N.M.)  Code  1915,  i  4500,  provides 
a  method  by  which  less  than  the  entire  record 
may  be  incorporated  into  the  transcript,  but 
all  that  portion  essential  to  review  <^  the  qnea- 
tions  presented  must  be  i ncor poiated. — Xiof tos 
V.  Johnson,  161  P.  1115. 

^^609  (Wash.)  Where  a  supplemental  tran- 
script filed  by  respondent  contained  matter 
which  was  not  in  evidence  or  material,  held  that 
a  motion  to  strike  it  will  be  granted.— Kran- 
Busch  V.  Trustee  Co.,  161  P.  492. 

(G)  AmthentieatloA  and  OAvtlflemtlon. 

4s»6l2(2)  (N.M.)  Where  transcript  of  proceed- 
ings In  case  tried  to  the  court  is  certified  only 
by  certlQcate  of  stenographer,  it  imports  no 
verity  and  will  be  stricken  from  the  files  on  mo- 
tion,—Rogers  V.  Crawford,  161  P.  1184. 

(H)  TransmlMMion,    Flllnir,   Printing,  and 
Servlee  ot  Copies. 

4=>624  (N.M.)  Where  transcript  has  already 
been  filed,  Code  1U15,  S  4490,  does  not  authorise 
extension  of  time  to  correct  errors  or  omissiona 
due  to  oversight  of  counsel.— Boflsrs  t.  Craw- 
ford, 181  P.  1184.  — -li" 


<^624  (Or.)  The  recitals  of  a  nunc  pro  tunc 
order  as  to  an  oral  order  previously  extending 
time  to  file  transcript  made  imports  absolute 
verity,  and  cannot  be  contradicted  by  affidavits 
of  oounsd  aa  to  what  actually  occurred  at  the 
time  of  the  previons  order.— White  v.  East  Side 
Mill  &  Lumber  Co.,  161  P.  969. 

Under  I^aws  1913,  p.  619,  aa  to  order  extend- 
ing time  for  filing  transcript,  an  order  extend- 
ing the  time  for  filing  the  transcript  may  be  en- 
tered before  appeal  is  perfected.— Id. 
,  An  order  extending  time  for  filing  transcript 
from  day  to  day"  is  self-executing  to  extend 
the  time  from  one  day  to  another  untfl  the  next 
term  of  the  appellate  court,  and  gives  the  court 
making  it  jnrisdiction  to  make  further  order 
limiting  the  time  for  such  filing.- Id. 

An  order  reciting  an  oral  extension  of  time 
and  further  limiting  time  for  filing  transcript 
operated  not  only  as  a  nunc  pro  tunc  order,  bat 
also  as  a  new  order  further  limiting  the  time. 
— Id. 

Under  Laws  1913,  p.  619,  as  to  extension  ot 
time  for  filing  transcript,  providing  that  no 
such  order  shall  extend  it  beyond  the  next  term 
of  the  appellate  court;  the  ezpiratioii  of  such 
term  antomatically  ends  right  of  dftfwidant 
to  file  bis  traoactipL— Id. 

«f»627g)  (Or.)  Where  no  abstract  was  filed 
within  20  days  after  the  transcript  was  filed  as 
required  by  Supreme  Court  rule  6  (56  Or,  616, 
117  Fbc  ix),  and  no  reason  given  for  the  nes- 
lect,  an  appeal  will  be  dbmissed.— Yamhill 
SanUary  PuWic  Market  Co.  v.  Strowbridge,  161 

«=»628(1)  (Cal.)  Where  there  is  sufficioit  show- 
ing appellant  uuderatood  she  had  paid  all  charg- 
es required,  including  filing  of  transcript,  and 
that  her  mistake  was  not  inexcusable.  Supreme 
Court  will  not  dismiss  appeal  because  transcript 
was  not  Sled  within  time  prescribed  by  roles.— 
In  n  StOM's  Estate,  161  P.  268. 

<I)  Doftrats,  dfeieetloaa.  AmondmoMt,  a«d 
Oo»Mitl«a. 

^635(3)  rOkl,)  That  a  case-made  does  not 
show  that  it  contains  all  the  evidence  does  not 
require  dismissal,  where  consideraUon  of  all  the 
evidence  is  not  necessary.— Pahlka  v.  Ohicaco. 
R.  I.  &  P.  Hy.  Co.,  Ifll  t.  644  """W 
«s>639(D  (N.M.)  Where  there  Is  a  bona  fide 
attempt  to  comply  with  Laws  1916,  c  77,  8  6, 
as  to  abstracts  of  the  record,  an  appeal  will  not 
be  dismissed,  though  parts  of  record  referred  to 
in  assignmeute  of  error  are  imperfectly  pre- 
sented.—Knight  V.  Fairless,  161  P.  1110. 

«=»639(1)  (Wash.)  Under  Laws  1915,  p.  802, 
p.  6  (Rem.  Code  1915,  g  1780-«),  the  insuffi- 
ciency of  on  abstract  is  not  groand  fCr  itinmisn 
ing  an  appeal,  and  will  not  be  considered  <ni 
such  motion.— Kransosch  t.  Tnistee  CSo.,  181 

1^643(3)  (Okl.)  Certificste  of  cleric  of  dis- 
trict court  to  transcript  attached  to  petition 
in  error  and  filed  within  time  for  appeal  may 
be  amended  on  order  of  the  Supreme  Court  be- 
fore final  decision  after  time  for  appeaL — ^In 
re  Combs'  EaUte,  161  P.  801. 
«»644(2)  (Okl.)  After  case-made  has  been  set- 
tled and  signed,  and  time  for  appeal  has  ex- 
pired, a  necessary  party  who  was  not  presented 
with  case-made  or  given  notice  of  time  and 
place  for  settling  and  signing  it  cannot  waive 
such  failure  so  as  to  give  Supreme  Court  juris- 
diction.—Coas  V.  Sterritt,  161  P.  187. 
(S=»6&3(3)  (Okl.)  Where  case-made  shows  omis- 
sion of  exhibits,  Supreme  Court  will  permit  cor- 
rection, and  apon  ominlons  being  supplied,  case- 
made  will  be  held  to  sufficiently  show  that  it 
contains  all  the  evidence.— Pahlka  v.  Chicaxo. 
S.  I.  &  P.  Ry.  Co.,  ICI  P.  544. 
^n6S6(2)  (N.M)  BiU  of  exceptions  will  be 
stricken  when  U  is  settled  pursuant  to  an  in- 
valid order  extending  time  for  settlement.-^- 
Pople     Orekar.  161  P.  1110. 
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«»6Se(2)  (N.Sf.)  Code  191S.  I  4608,  nqvbtm 
that  a  sngeeetion  or  motioa  for  certiorari  to 
supply  dii^nti(Hi  of  tbe  record  be  made  the 
firit  day  of  the  tana  to  which  appeal  or  writ  of 
ttrror  3i  ratamable  and  be  acOMnnaiJed  b/  al* 
fidavit  setting  forth  reannB  for  the  omiwoon.— 
Lottos  T.  Jo£ji8on.  191  P.  1115. 

(J)  CsMloaiTeMM  mmA  BWeet* 
1b«  and  OoMtMdlottav. 

4En662(l)  (Kan.)  Record  of  district  co>art  show- 
iog  refusal  to  dismias  appeal  in  term  of  coort 
held  in  May,  1915.  held  coneluuve  acainst  cod* 
tention,  not  sustamed  by  tbe  recordi  that  the 
appeal  was  diraaiaeed  In  May,  1914.— Sexaon  t. 
aiadhart.  161  P.  666. 

^=9663(2)  (Okl.)  Where  ease-made  eontaiiiB  or- 
derly redtal  of  proceedings  and  specific  recital 
that  it  contains  all  tbe  eiridence,  f(dIowed  by 
proper  certificate  of  trial  Judge  attested  by  clerk, 
and  appellee  after  proper  notice  makes  no  eug- 
gestion  of  emciidments,  ease-made  Trill  be  tak- 
en  as  tree.— Pahika  v.  Chicago,  B.  I.  &  P.  By. 
Co.,  161  P.  644. 

(K)  a«**<i««s  Pr«a«iited  tor  Rarlew. 

«S9692(1)  (Okl.)  Uoless  part^  complaining  of 
exclusion  ol  testimony  incorporates  into  record 
a  showing  of  what  the  testimony  would  be,  its 
admisslbifity  will  not  be  reviewed.— Famiers' 
Product  ft  Supply  Co.  v.  B<«d,  161  P.  181. 
<-ii»4(l)  (Okl.)  Snpreme  Court  cannot  de- 
termine whether  jodgment  is  supported  by  evi- 
dence when  evidence  is  not  Incorporated  in 
record.— Walker  v.  I<ove,  161  P.  787. 
«es»e97a)  (Okl.)  Wbere  case-made  has  recital 
that  it  contains  all  tbe  evidence,  position  of 
audi  redtal  is  innnateriaL^Pahlloi  t.  Chicago. 
B.  I.  &  P.  By.  Oa.  161  P.  544. 

XH.  BRIEFS. 

«=»757(3)  (OkL)  Supreme  Comt  Till  not  re- 
flew  adinlsrion  or  rejection  of  tsstiniony  not 
set  out  In  substance  in  the  brief,  where  no 

wpecific  objections  thereto  arc  stated.— Farmers' 
Product  &  Supply  Co.  v.  Bond.  161  P.  181. 
4=9758(1)  (Mont.)  Where  ai)|>elIant'B  only  con- 
tention was  tltat  the  evidence  was  InsnSdent 
to  sustain  the  finding,  his  appeal  will  not  be 
dismissed,  though  his  brief  did  not  comply 
with  rule  10,  subd.  3b  (123  Pac.  xil).  In  not  set- 
tins  fortii  any  speciScatioos  of  errors.— Bobi- 
taine  T.  Boulet,  161  P.  16S. 
«so798(l)  (Okl.)  Where  brief  of  plaintiff  in 
error  contains  no  specificatloDS  of  error  reUed 
on  for  reversal  as  required  by  Supreme  Ooart 
Bule  26  iS8  Okl.  x,  95  Pac.  viii).  cause  may 
be  dismissed.— Ball  v.  Hall,  161  P.  778. 
^s»770(l)  (Cal.App.)  Where  respondent  makes 
no  appearance  at  hearing  on  an  appeal,  and 

8 resents  no  brief  in  opposition,  the  Appellate 
lourt  will  not,  under  Code  Civ.  Proc.  S  053c, 
search  the  record  for  evidence  to  support  the 
finding  the  want  of  which  Is  alleged  ground 
for  reversal.— Mullia  v.  Ye  Planry  Bldg.  Co., 
161  P.  1008. 

«=s>773(2)  (OkL.)  Where  an  appeal  was  filed 
May  11,  1915,  and  dismissed  April  16,  1916, 
but  reinstated  April  27,  1916,  and  set  for  oral 
argument  September  7.  1916,  and  continued  by 
agreement  tiO  October  SL  1916,  and  counsel  do 
not  appear  and  no  briefs  have  been  filed,  the 
appeal  will  be  dismissed. — Hagel  t.  Ozlflin,  161 
P.  175. 

«=»773(5)  (OkL)  Where  defendant  in  error 
without  excuse  falls  to  file  brief  ^d  brief  of 
plaintiff  in  error  reasonably  sustains  assign- 
ments, judgment  will  be  reversed. — DuDcan 
Electric  &  Ice  Co.  v.  Ferguson,  161  P.  794. 
«=:>773(5>  (Okl.)  Where  plaintiff  in  error  filed 
a  brief,  and  defendant  in  error  neither  filed  a 
brief,  nor  offered  any  excuse,  judgment  will  be 
reversed;  plaintiff  m  error's  brief  reasonably 


sustaining  his  assignments.- Peek  T.  Hu^iey, 
161  P.  1057. 

«^773(B)  fOkl.)  Where  brief  of  plaintiff  in  er- 
ror reasonably  sustains  assignments  of  error  and 
defendant  in  error  Dies  no  bri^  and  makes  no 
excuse  for  failure,  tbe  judgment  may  be  revers- 
ed without  searching  record  for  reasons  to  swh 
tain  it^— Frost  t.  Haley,  161  P.  1174. 

Kin.  DXUaSSAlH  WITHDRAWAI..  OK 
ABAMDONHENT. 

«s>78l(7)  (OU.)  Where  the  judgment  below 
has  been  satisfied,  writ  of  error  will  be  dlsmiss- 
ed.— Duncan  v.  EatcUfl,  Ifll  P.  1174. 
9=»787  (Ariz.)  Where  judgment  was  rendered 
and  notice  of  appeal  given  July  12th,  and  on 
July  IStb  appellant  filed  his  costs  atul  super- 
sedeas bond,  and  has  done  nothing  farther  to 
proseoute  appeal,  a  motion  on  October  16tb  to 
dismiss  will  oe  grsnted. — Baca  v.  Noyes-Nor- 
man  Shoe  Co..  161  P.  884. 
«=3790(^  ((^.)  An  appeal  from  an  order 
granting  an  injunction  pendente  lite,  restrain- 
ing enforcement  of  aBsessment  levied  by  de- 
ftndant  irrigation  district,  wlU  be  dismissed, 
where  judgment  on  the  merits  fbr  defendant 
had  been  affirmed  on  appeal.— Imperial  Iisud 
Cow  T.  Imperial  Irr.  Dist.  161  PJ  119, 

ZVI,  KEVXEW. 
(A)  Seope  mnA  Extent  in  General. 

^839(1)  (Or.)  Id  a  law  action,  where,  on  ap- 
peal, only  alleged  errors  dttly  assigned  can  be 
considered,  the  argument  upon  the  "broad  equi- 
ties" of  the  case  has  no  place. — Sorenson  v. 
Kribs,  161  P.  405. 

^842(1)  (Wash.)  What  is  the  law  of  another 
state  as  proved  by  decision  of  its  court  is  a 
question  of  law,  so  that  determination  thereof 
may  be  reviewed  on  appeal. — Bogitch  v.  Pot- 
latch  Lumber  Co.,  161  P.  487. 
•»843^  (Cal-App.)  Where  Judgment  could 
stand  on  fifth  finding  with  fourth  finding  elim- 
inated, tt  is  immaterial  whether  fourth  finding 
is  without  support  in  evidenca.— Corson  t. 
Crocker,  l«l  P.  SOT. 

^>843(2>  (Or.)  On  appeal  in  suit  to  recover 
uiqiaid  stock  subscriptions,  wherein  defendant 
pleaded  decree  allomng  his  claim  against  In- 
solvent corporation,  mere  decree  of  circuit 
Judge  in  suit  modifylos  and  disregarding  find- 
ings of  circuit  judge  allowing  claim  will  be  re- 
versed and  suit  dismissed,  it  is  unnecessary  to 
pass  on  defendant's  claim— Farrell  v.  Davis, 
161  P.  703. 

«»>B47(2)  (Okl.)  In  cases  of  purdy  eaultable 
otvnicance)  where  court  ad<»ta  verdKt,  ior 
structions  will  not  be  zeriewe£— Smith  t.  Ald- 

ridge,  161  P.  177. 

(B)  InteFlocntorT-.    Collateral,    and  Sap- 
pi  ementarr  ProceeAinss  and 
Qnestlona. 

^3870(1)  (Csl.)  Upon  appeal  from  orders  dis- 
posing of  property,  appealable  as  final  judg- 
ment^ previoDS  proceedings,  Including  suffirien- 
cy  of  findings  to  support  an  interlocutory  judj^ 
mcot,  may  be  reviewed.— Bossl  t.  Oaire,  161  P. 
1161. 

•^870(1)  (OkL)  Where  defendant's  objectioa 
to  jurisdiction  over  his  person  has  been  overrnl- 

ed  and  exceptions  saved,  he  mar  save  the  point 
and  have  it  reviewed  on  appeal  from  the  final 
judgment. — Commonwealth  Cotton  Oil  Co.  v- 
Hudson,  161  P.  535. 

(C)  Parties  Bntltled  to  Alleare  Krror. 

«=3882{5)  (Cal.)  Defendant's  contention  that 
material  facts  appear  only  by  recital  and  infer- 
ence in  a  complaint  In  action  on  mechanic's  Hen 
is  a  concession  tiiat  the  complaint  is  not  insuf- 
ficient under  general  demurrer.— Schalich  v. 
Bell,  161  P.  98£ 
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«=»882(12)  (Wash.)  In  aedon  agabut  county 
for  personal  Injury  on  county  road,  any  error 
in  an  instnjction  on  the  law  of  the  road  was 
invited  error,  by  reason  of  plaintiff's  request 
for  an  instruction  thereon,— Matson  t.  Pierce 
County.  161  P.  846. 

«=>883  (Or.)  In  action  for  damages  for  defend- 
ant's misrepresentation  of  authority  to  employ 
plaintiffs  assignor  as  broker  on  behalf  of  own- 
er, defendant,  acquiescing  in  Instruction  that 

f (lain tiff  was  entitled  to  entire  commission  and 
nterest.  or  notbing,  could  not  complain  of  re- 
fusal of  instruction  that  plaintiff  could  not  re- 
cover  on  agreement  to  divide  eommlaaion.— Sor- 
enaon  r.  Kribs,  161  P.  406. 

W  Preanmptlona. 

«B»90I  (Cal.)  A  presumption  of  reirnlarlty  at- 
tends an  order  of  the  superior  court  upon  ap- 
peal, and  appellant  most  overcome  aucb  pre- 
aamption  by  affirmatlTe  proof.— Gill  v.  Southern 
Pac  Co.,  101  P.  1153. 

<^>90l  (Mont)  One  attacMng  findings  of  fact 
by  the  trial  coort  has  the  burden  or  showing 
that  the  evidence  preponderated  against  the 
findings— Bobitaille  v.  Boulet,  161  P.  lOS. 
®=>907(1)  (CaLApp.)  Where  an  appeal  Is  up- 
on judgment  roll  alone,  it  must  be  presumed 
that  there  was  evidence  to  justify  a  finding  of 
trial  court,  although  an  incont;istcht  allegation 
In  petition  was  not  denied, — City  Street  Im- 
provement Co.  T.  Lee,  161  P.  760. 
«s>907CD  (MJf.)  On  doubtful  or  deficient  rec- 
ord, every  presumption  is  indulged  in  favor  of 
the  correctness  and  resalarity  of  the  decision  of 
the  coort  .b^ow.— Loftua  t.  Johnson,  161  P. 
1116. 

«a»907(3)  (CaLApp.)  Where  a  case  waa  fully 
tried,  it  must  be  assumed,  hi  the  absence  of 

a  bill  of  exceptions,  that  the  evidence  in  sutv- 

{)ort  of  the  findings  estsblifihed  the  facts  al- 
eged,  and  was  received  without  objection.— 
Shdlman  v.  Hershey,  161  P.  132. 
4=»909(1)  <Cal.)  On  appeal  from  denial  oi  mo- 
tion to  vacate  substitution  of  attorneys,  the  rec- 
ord bein^  silent  as  to  whether  notice  of  such 
Bubstitation  was  deposited  in  the  mail  as  requir- 
ed by  Code  Civ.  Froc.  i  1013,  the  presumption 
that  such  notice  was  deposited  prevails.— Oill  v. 
Southern  Pac  Co.,  161  P.  11S3. 
^3926(6)  (Mont)  On  review  of  an  order  refus- 
ing a  motion  to  amend  a  complaint,  alleging 
a  written  contract  by  alleging  a  modification  to 
care  variance,  ikeld  that  it  modification  is  re- 
quired to  be  In  writing  law  presumes  it  was  in 
writing.— B.  B.  Byan  Co.  r.  Russell.  161  P.  807. 
^»927(2)  (Utah)  On  appeal  from  a  judgment 
of  nonsuit,  the  record  must  be  considered  most 
favorably  to  plaintiff. — Salt  Lake  Engineering 
Works  V.  Utah  Concrete  Pipe  Co.,  161  P.  927. 

«=A93lfl)  (CaL)  Where  a  findii^  is  against  tbe 
party  on  a  certain  subject,  every  fact  against 
him  OD  the  subject  of  which  there  is  a  reason- 
able inference  arising  from  the  evidence  is 
taken  as  proven.— Koyer  v.  Kelly,  161  P.  1148. 

®=»93t(l)  (CaLApp.)  The  court  on  appeal  must 
assume  a  controverted  question,  when  support- 
ed by  evidence,  in  favor  of  tbe  findings  of  the 
conrt.— Mont^mery  ft  Malleo  Lumber  Oo. 
Ocean  Park  Scenic  By.  Co.,  161  P.  1171. 
«=>93((4)  (Wash.)  Where  findings  in  a  subcon- 
tractor's action  against  city  for  extra  work  were 
silent  on  question  of  an  attempt  to  agree  upon 

{tiice  for  extra  yrotk,  as  required  by  contract, 
t  could  not  be  presumed  that  city  engineer  fail- 
ed in  performttnce  of  duty  enjoined  apon  him  by 
contract— Waldy  v.  Oi^  of  SeatOe,  161  P.  TO. 

^:3933(4^  (CaLApp.)  On  appeal  from  grant  of 
a  new  trial  after  verdict  on  conflicting  evidence, 
appellate  court  must  presume  that  trial  Judge, 
acting  itnpariially,  believed  tbat  Juatiee  and 
equity  reuuired  &  nev  trioL — Miller  v.  Logan. 
161  P.  1022. 


«=aS34^)  (Wafih.)  The  presumption  bdng  in 
favor  <u  the  correctness  of  the  judgment,  the 
SndinCB,  if  susceptible  thereof,  wlU  be  givea 
such  a  leaaonable  ooratmction  as  will  sustain 
Ue ^dsmaat— Waldy  v.  City  of  Seattle,  161 

rP)  Dls«vetlo«  mt  Lower  Cowrt. 

«3>957a)  (Idaho)  Where  disereHon  of  trial 
court  in  vacating  default  judgment  is  abused, 
ordw  settinx  aside  default  wiU  be  reversed  on 
app^l.— Valley  State  Bank  v.  Post  Falls  Land 
A  Water  Co.,  161  P.  242. 
^959(1)  (C^)  Befosal  to  allow  amend- 
nent  of  answer  in  action  on  mechanic's  lien  will 
not  be  reviewed  unless  plain  abuse  of  discretion 
appears.— Schalich  t.  BeU,  161  P.  083. 
«»97l(2)  (CalApp.)  The  discretion  of  the  tri- 
al court  in  determining  wheUier  a  trained  nurss 
in  an  operating  room  was  qualified  to  say 
T^ether  defendant  properly  set  a  fracture  of 
plaintiff's  arm  is  not  reviewable  in  the  absence 
of  a  clear  showing  abuM,r- Barsi  v.  Simp- 
son, 161  P.  m. 

®=>97((2)  (Wash.)  The  ruling  of  trial  as  to 
quaHfieatiDn  of  witness  as  Mcpert  will  not  be 
reversed,  unless  there  has  been  a  manifest 
abuse  of  discretion. — Eranzusch  t.  Trustee  Co.» 
161  P.  492. 

«a>977(3)  (CaLApi;.)  Discretion  of  trial  coart  in 
granting  a  new  trial  will  not  be  disturbed  if 
it  may  oe  supported  upon  any  of  groondl  as- 
signed.—Miller  T.  Logan,  161  P.  10^ 
«s=>98 1  (Utah)  The  rule  tbat  granting  new  trial 
for  newly  discovered  cumulative  evidence  is  left 
wholly  to  discretion  of  trial  court  is  not  with- 
out exception;  an  abuse  of  discretion  being  sub* 
ieet  to  review.— Van  Dyke  t.  Ogdea  Savinci 
Bank,  161  P.  60. 

'  (Ct)  Q-nestlona  of  Wmot,  TerClets*  and  Flad- 
tncs. 

0=9994(3)  (Warii.)  Credibility  of  witnesses  was 
for  court  trying  without  a  Jury,  and,  where 
Supreme  Court  could  not  say  upon  all  the  evi- 
I  dence  that  a  dismissal  was  wrong,  it  will  af- 
I  firm.— Scouse  t.  Alaska  &  Yakima  Inv.  Co.,  161 
I  P.  1189. 

'  0=>IOOI(1).   A  verdict  supported  by  substantial 
evidence  will  not  be  disturbed. 
-(Idaho)  Casady  v.  Stuart,  161  P.  1026; 

CN.  m  Pople  V.  Orakarriei  P..  1110. 
9=»I00I(1)  (N.M.)  A  verdict  and  judgment  ren- 
dered thereon  will  not  be  disturbed  when  snp- 

'  ported  by  substantial  evidence.— Roth  v.  Yara, 

j  161  P.  1183. 

«S9I00I(1)  (Okl.)  Where  there  was  evidence 

'  reasonably  tending  to  support  verdict,  Supivuie 
Court  wul  not  set  is  aside  on  tbe  weight  of  the 

<  evidence.— First  Nat.  Bank  v.  Lewis,  161  P. 

;  176 ;  fioff  V.  ilexander.  Id.  807. 
^»I00I(1)  (Okl.)  Where  there  is  evidence  or 
inferences  uerefrom  tending  to  support  the 
findings,  tile  verdict  will  not  be  disturbed.— 
Midland  Valley  B.  Co.  v.  Rippe,  161  P.  233. 
0=9)001(3)  (Okl.)  Where  verdict  cannot  be  sue* 
tained  upon  any  hypothesis  presented  by  the 
evidence,  It  will  not  be  allowed  to  stand.— Pahl- 
ka  V.  Chicago,  R.  I.  ft  P.  By.  Co.,  161  P.  644. 
0=>IOO2  (CaLApp.)  Express  and  Implied  find- 
ings of  fact  made  by  jury  upon  conflicting  evi- 
dence are  conclusive  on  appeal. — Marts  v.  Pa- 
cific Electric  Ry.  Co.,  161  P.  16. 
0=>IOO2  (Utah)  Tbe  finding  of  the  jury  on  a 
direct  conflict  in  the  evidence  U  conclusive.— 
Stephens  Ranch  ft  Live  Stock  Co.  t.  Union  Pac 
R.  Co.,  161  P.  459. 

0=91002  (Utah)  A  finding  for  appellee  will  not 
he  disturbed  because  based  on  confiictii4C  evi- 
dence.—Vtab  Lake  Irr.  Co.  v.  Jensen,  161  P. 

677. 

«s»i002  (Utah)  A  verdict  on  conflicting  sri- 
deoce  is  finaL— witherow  t.  Uystifi  loUers,  JSL 
P.  1126. 
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«=»I004(1)  (OkU  A  verdfct  ita  tort  wfll  not 
be  set  asiae  as  excessive,  nnlesB  it  clearl?  ap- 
pears that  the  jur;  committed  some  groas 
error,  or  acted  under  some  improper  bias,  or 
totallT  mistook  the  rulea  of  law.— BeUeme  Qtm 
&  Oil  Co.  T.  Carr,  161  P.  203. 
«» 1 004(1)  (Okl.)  Under  Rev.  I*ws  1810,  S 
6033,  where  verdict  favorable  to  plaintiS  on 
genwal  Uabflitr  if  nstained  by  the  erldeaee. 
bat  thwe  la  no  evidence  to  ■oBtaln  aaaaaameiit 
of  damages  at  $1  aad  coats,  the  verdfet  and 
judgment  must  be  set  aside.— F^talka  t.  Chicago, 
R.  I.  &  P.  By.  Co.,  161  P.  644. 
«=»I005(1)  (Kan,)  Ordinarily  the  juiys  finding 
tiiat  it  is  practlcal>le  to  adopt  a  safegaard  to 
dangerous  machinery,  when  approved  by  trial 
court,  is  conclnaive.— Truman  t.  Kansas  01*7, 
M.  &  O.  R.  Co.,  161  P.  587. 
«»I008(1)  (OaLApp.)  In  the  absence  of  ex- 
trinsic evidence  the  trial  court's  construction  of 
B  owtraet,  ao  ambtorama,  aa  to  the  relation  In- 
tended to  be  created,  that  either  of  two  urged 
constractions  might  on  reasons  equally  cogent 
be  sustained,  cannot  be  disturbed.— Slama  Tire 
Protector  Co.  v.  Ritchie,  161  P.  26. 
«=3l008(2)  (OkL)  A  Jury  case  having  been 
taried  to  the  court,  a  general  finding  l>y  the 
coart  win  upon  review  be  given  Qie  same  weight 
as  a  verdict— Gilkeson  v.  Callahan,  161  P.  789. 

«s>t00g(2)  (Okl.)  Where  judgment  adopting 
verdict  in  case  of  purdy  equitable  cognisaoce 
is  sustained  by  the  evidence,  it  will  be  approv- 
ed.—Smith  V.  Aldrldge,  161  P.  177. 

4»I009(4)  (OU.)  In  equity,  where  judgment 
of  trial  eonrt  ia  Dot  aninst  wttlght  of  evidence, 
it  will  be  BaBtained.--%chol8  v.  Re^urgh,  161 

P.  1065. 

«=»IOtO(l)  (Oal.)  Findings  wiU  be  opheld  if 
there  is  substantial  evidence  to  support  tkem. 
—Tucker  v.  Pacific  Electric  Ry.  Co.,  161  P. 
1147. 

«=>IOIft(l)  (Cal.App.)  Findings  of  ftact  baaed 

on  sufficient  evidence  are  conauaive. — Sowash 
T.  Emerson.  161  P.  1018. 

«=»I010(1)  (Okl.)  Where  case  is  tried  by 
conrt  and  there  is  competent  evidence  tending 
to  support  the  findiua,  they  will  not  be  dia- 
turbed^-Onkeaon  v.  Gallaban.  161  P.  789. 

4=>I0I0(1)  (Okl.)  Where  cause  is  submitted 
to  court,  its  judgment  on  questions  of  fact  will 
□ot  be  disturbed  when  supported  by  any  evi- 
dence.—Galbreath  Oaa  Go.  v.  Lindaey,  161  P. 
826. 

^rfflOd)  (Waah.)  In  an  action  to  establish 
water  rights,  where  the  evidence  does  not  pre* 
ponderate  either  way  on  the  question  whether 
plaintifTs  ditch  was  changed  with  or  without 
permission,  the  decision  wul  not  be  overturned. 
— Wendler  v.  Woodward,  161  P.  1043. 

«s>tOI  1(1)  (Cal.)  Where  it  is  a  question  for  the 
^lal  court  as  to  what  constituted  a  reasonable 
time  for  performance  of  contract  to  install  fire 
prevention  machinery,  its  determination  on  con- 
flicting evidence  wilt  not  be  disturbed  by  the 
court  on  appeal.— Brookings-  Lumber  &  Box  Co. 
T.  Manufacturers*  Automatic  Sprinkler  Co.,  161 
P.  266. 

«=>I0II(1)  (Cal.)  Where  a  finding  of  the  trial 
court  la  based  on  sufficient,  although  confiictlog, 
testimony,  it  will  not  be  disturbed  on  appeal. — 
Smith  V.  Smith,  161  P.  495. 
«=»IOIia)  (Cal.App.)  In  case  of  a  material 
and  direct  conSict  in  the  testimony,  the  findings 
of  the  trial  court  adverse  to  app^ant  must  be 
austained.— Oopp  v.  Guaranty  Oil  Co.,  161 
P.  18. 

«=»IOIia)  (CalJLpp.)  A  finding  based  on  con- 
flicting evidence  is  not  reviewable.— Husband  v. 
Hussey,  161  P.  1170. 

«s»IOII(l)  (Kan.)  General  finding  by  trial 
court  on  conflicting,  thougji  snSlcicnt  endence, 


la  cfnclnalve  oa  appeaL— Brennaman  v.  LeaHe, 
161  P.  588. 

^=»ISII(1)  (Nev.)  Where  the  evidence  was 
conflicting,  and  there  was  Bubatantial  evidence 
to  support  dedaion  of  trial  court.  Supreme 
Court  cannot  disturb  findings.— Carey  v.  Clark, 
161  P.  713. 

Where  testimony  ot  defendant  and  witnesses 
was  controverted  by  plaJntiffs  witnesses  it  was 
exclusive  province  of  court  below  to  dnermine 
fects  trom  tbe  conflicting  teatimoay.— Id. 

4=>I0II(1)  (Nev.)  Where  there  is  a  anbstan- 

tifll  conflict  in  the  evidence,  trial  court's  deter- 
mination will  not  be  disturbed,  if  supported  by 
substantial  evidence.— In  re  Gordon's  Estate, 
161  P.  717. 

«=3l01)(l)  (Mont)  A  finding  of  fact  by  tiie 
trial  court  on  conflicting  tesnmony  will  be  up- 
beld.— Robitaille  v.  Boufet,  161  P.  163. 
«r>IOII(l)  (Utah)  Findings  ot  fact  in  a  law 
case  based  on  conflicting  evidence  are  conclu- 
dve.— Holland- Cook  Mfg.  Co.  v.  Consolidated 
Wagon  &  Machine  Co.,  161  P.  922. 

«=>I01I(2)  (Cal.Ap];.)  Appellate  eonrt  cannoC 
review  conflicting  evidence  of  affidavits  in  su- 

[)erior  court  on  Issue  whether  office  furniture, 
evied  on  In  action  against  attorney  at  Uw,  was 
necessary  to  defendant  in  practice  of  hia  pro- 
fession, and  so  exempt  under  Code  Civ.  Vroo. 
S  600,  Bubd.  4.— Development  Bldg.  Co.  v. 
Woodruff,  161  P.  754. 

«=9lOI5(l)  (CalApD.)  Rule   that   an  order 

S ranting  a  new  trial  for  insnfficiencr  of  evi- 
ence  to  support  verdict  will  not  be  disturbed 
applies  thongh  made  by  a  judge  who  did  not 
preside  at  t£e  trial.— Miller  t.  Logan,  161  P. 
1022. 

«=>I0(&(2)  (C*l.App.>  Order  granting  a  new 
trial  vrill  not  be  disturbed,  where  there  was  a 
conflict  of  evidence  upon  material  issues,  unless 
a  verdict  for  moving  party  would  not  have 
found  Buffident  legal  support  in  such  evidence.— 
Miller  v.  Logan,  161  P.  1022. 

1 024(4)  (Kan.)  On  motion  to  correct  entry 
of  judgment,  finding  ot  the  court,  based  in  part 
on  judge's  recollection,  that  judgment  entered 
did  not  correspond  with  judgtacnt  rend^ed,  will 
be  upheld  on  appeal.— Hart  v.  Hart,  161  P.  680. 

(B)  HMrmleMN  Brrpr. 

«a>l037  (Cal.)  The  Supreme  Court  will  not  re- 
verse a  judgment  because  of  failure  to  make 
findings  which  would  not  necessitate  a  diffteent 
judgment  even  if  they  were  made  aad  entered  in 
appellant's  favor.— Smith  v.  Smith,  161  P.  496. 

^104eaO)  (Cal.)  Though  there  was  error  In 
overruling  a  demurrer  to  complaint  for  ambigu- 
ity, defendant  was  not  misled,  where  case  was 
tried  on  well-defined  theory,  and  the  controversy 
lUrly  determined  on  its  merits. — Bergen  v.  iSf- 
are  County  Power  Co.,  161  P.  269. 
«s»]04l(5)  (Cal.)  The  objection  that  a  supple- 
mental complaint  set  up  no  matter  not  known 
to  plaintift  when  the  original  complaint  was 
filed  will  not  be  considered  on  appeal,  where  the 
trial  court  awarded  no  relief  on  account  of  addi- 
tional facta  stated  in  the  sapplemental  com- 
plaint—Butte  Creek  Consol.  Dredging  Co.  v. 
01x1^,  161  P.  S60. 

•B>I042(2)  (Wash.)  Error  in  striking  portions 
of  complaint  is  not  available,  if  sufficient  state- 
ment of  the  material  matters  constituting  cause 
of  action  remains.— Canyon  Lumber  Co.  v.  Sex- 
ton, 161  P.  841. 

In  Bctiini  to  foredoae  a  materiabnan'a  Uen 
against  interest  of  a  tenant,  where  the  lien 
eooght  to  charge  the  fee  and  com  plaint  sought 
to  charge  leasehold,  held,  there  was  such  fatal 
variance  that  amendment  of  either  Hen  or  com* 

Eleint  was  necessary,  ao  that  error  in  atrUdng 
iconsistent  portions  of  ctmplaint  was  not  re* 
versibl*  error.— Id. 
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«=»I043(!9  (Cal.)  In  Injoncdoii  against  driver, 
who  sold  laundry  route  to  plaintiff  and  solicited 
for  him,  restraiDisg  driver  on  leaving  plaintiff 
"from  soliciting  laundry  work  from"  plaintiff's 
customers  directly  or  indirectly,  the  insertion  of 
words  "but  not  from  receiving"  before  words 
"laundry  work,"  etc.,  although  improper,  was 
hazmless,  where  defendant's  rights  were  cor- 
rectly ddimited  elsewhere.— New  Method  Laun- 
dry Co.  V.  MacCann,  181  P.  900. 

«=»I047(1)  (CsLApp.)  If  books  of  original  en- 
try are  admissible,  no  prejudice  results  from  the 
introduction  of  a  bill  of  particulars  copied  there- 
from^  tinder  the  court's  statement  that  the  ad- 
mission was  for  time  saving;  the  books  Imi^ 
accepted  as  original  evidence.— Monteomery  & 
Mullen  Lumber  Co.  v.  Ocean  Park  Scenic  By. 
Co.,  161  P.  1171. 

€=»I047@)  (Oal.)  Error  in  striking  the  gran- 
tor's declarations  of  fraudulent  intent  as  evi- 
dence againat  him,  as  well  as  against  his  gran- 
tee, is  hartoless,  where  the  court  properly  found 
that  the  grants  bad  no  fraudulent  intent  and 
paid  an  adequate  price.— Byerley  v.  GonUn,  161 
P.  1150. 

4=»I048(3)  (Cal)  In  action  on  mechanic's 
lien,  Jield  not  prejudicial  error  to  refuse  to  allow 
question  to  expert  as  not  sufficiently  specific; 
the  court's  ruling  intimating  that  it  would  en- 
tertain a  specific  question.— Schallch  v.  Bell, 
161  P.  983. 

«=B  1050(1)  (Cal-App.)  In  replevin  for  stock,  etc., 
deposited  with  a  broker  as  collateral  to  secure 
indebtedness,  where  character  of  margin  trans- 
actions had  been  fully  brought  ont,  admission  of 
idaintifl's  statement  tJiat  after  he  pot  up  the 
collateral  no  stock  owned  by  htm  had  ever  been 
sold  by  defendants  was  not  prejudicial  error. — 
Hartnett  r.  Wilson.  161  P.  281. 

€=>I050(1)  (Utah)  Where  inadmissible  evidence 
as  to  jilaiutiff's  damages  is  received,  judgment 
for  plaintiff  will  be  reversed,  and  the  case  re- 
manded, notwithstanding  there  is  evidence  which 
would  support  the  verdict— Cleary  v.  Sfaand. 
161  P.  453. 

®=>I050(4)  (Kan-)  A.  judgment  established  by 
secondary  evidence  erroneously  admitted  over 
objection  will  not  be  disturbed  on  that  ground 
when  best  evidence  consisted  of  record  open  to 
Inspection  by  defeated  party,  and  no  showing  or 
claim  was  made  that  record  differed  from  sec- 
ondary  evidence.— Oity  of  Dunlap  r.  Waters, 
161  P.  641. 

«s»l05l(l)  (Utah)  When  a  eanse  i«  tried  by 
the  court  without  a  jury,  the  judgment  wiU 
not  be  reversed  for  the  admission  of  incom- 
petent evidence  it  there  is  sufficient  competent 
evidence  to  sustain  the  finding. — Spratt  v. 
Paulson,  161  P.  1120. 

1 056(5)  (01.)  Error  in  excluding  evidence 
to  contradict  defendant's  testimony  that  he  had 
property  sufficient  to  pay  his  debts  when  he 
made  a  conveyance  is  harmless,  where  the  court 
found  that  he  did  not  have  sufficient  property. — 
Byerley  v.  ConliQ,  161  P.  1150. 
«=a»tOS8(2)  (CalJLpp.)  Exclusion  of  answer 
was  harmless  error,  where  the  witness  later  in 
effect  answered  the  questira.— Barii  t.  Siniih 
son,  161  P.  127. 

^1058(2)  (Okl.)  Error  in  the  exdnsion  of 
testimony  is  harmless  where  tite  witness  has 
already  testified  to  the  same  facts.— Fa  rmeie' 
Product  &  Supply  Co.  v.  Bond.  Ifil  P.  181, 

Error  in  the  exclusion  of  testimony  is  harm- 
less, where  the  witness  Is  afterwards  permitted 
to  fcestlEy  fully  with  reference  t1]ereto.r-Id. 

«=»I06I(2)  (Cal.)  Where  plaintiffs,  suing  to 
enjoin  enforcement  of  nssefisment  by  irrigation 
dtetrict,  were  not  entitled  to  relief,  they  were 
not  prejadlcGd  by  judgment  of  dismissal  in- 
atead  of  one  on  the  merits.— Imperial  Land  Co. 
V.  Imperial  Irr.  Dist,  161  P.  118. 

<f=>l  061(4)  (Okl.)  An  Inatruction.  directing  ver- 
dict for  plaiutiff  In  an  amount  in  excew  ot  the 
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amonat  he  was  entitled  to  recover  under  Um 
evidence,  la  prejudicial  error.— First  Nat.  Buik 
of  Soper  V.  Beecher,  161  P.  327. 
<e=»l0O4(l)  (Kan.)  An  instruction  tiiat  reeoT- 
ery  for  losa  of  interstate  shipment  rests  on  a 
state  statute  is  harmless  error  where  rights  of 
defendant  were  not  prejudiced  thereby.^,Aik- 
drews  v.  Union  Pac  B.  Co.,  161  P.  600. 

1 064(1)  fOU.)  A  canae  will  not  be  reversed 
for  miadireca<m  of  jo^  unless  the  error  has 
probably  resulted  In  miscarriage  of  justice,  or 
constitutes  a  substantial  violation  ot  statutory 
or  constitutional  rights^Fowler  v.  Fowler, 
161  P.  227. 

«=s>l064(l)  (OkL)  It  is  prejudicial  error  togive 
conflicting  instructions  leaving  the  jury  to  d»- 
cide  conflicting  principles  of  law.— Petrc^um 
Iron  Works  Co.  v.  BuUington,  161  P.  538. 
^1064(1)  (Wash.}  In  action  against  count? 
for  injury  when  plaintiff's  team  ran  against  a 
log,  the  lower  end  of  which  was  fixed  at  the 
side '  of  the  traveled  way,  as  he  was  starting 
after  having  stopped  on  the  left  to  allow  an 
automobile  to  pass,  an  instruction  on  the  law 
of  the  road  heul  not  prejudicial  error.— Uataon 
V.  Pierce  Comity,  161  P.  846. 
€<=>I066  (Okl)  In  action  for  libel,  instructiona 
which  fail  to  submit  defense  of  qualified  privi- 
lege and  as  a  whole  did  not  authorize  verdict 
for  defendant  In  any  case,  held  prejudicially 
erroneona.— Oerman-American  Ina.  Co.  t.  Hunt- 
ley. 161  P.  816. 

<@=9 1068(1)  (Or.)  Error  in  instructing  Jury  that 
they  might  nild  against  particular  defendant  Is 
cared  by  subaeqnoit  vacation  of  judgment  aad 
dismissal  of  acooD  aKalnat  hbn.— Hewer  An- 
drews, 161  P.  106. 

«=»I068(2)  (Okl.)  Where  verdict  is  favorable 
to  plaintiff  on  general  liability  as  distinguished 
from  measure  of  dami^M,  error  in  instructions 
on  general  liability  may  not  be  presented  by 
plaintiff  on  appeal,  except  as  they  have  tended 
to  confuse  issues.— Pahlka  r.  Chicago,  B.  L 
&  P.  By.  Co..  161  P.  544. 
•9=^1068(4)  (Okl.)  Instructions  and  refusal  of 
instructions  on  plaintiff's  damages  are  immate- 
rial, where  he  does  not  prevail — Farmers'  Prod- 
uct &  Supply  Co.  V.  Bond,  161  P.  181, 
®=»I068(4)  (Kan.)  Instructions  as  to  measiue 
of  damages  for  breach  of  contract  need  not  be 
examined  when  defense  of  fraud  In  procuring 
con  t  ract  Is  successfully  maintained,  and  no 
damages  are  lecoverable. — Greisa  t.  Thomaa, 

161  pTero. 

«=»I068(4)  (Okl.)  Where  under  ai^  theory  of 
the  law  plaintiff  was  entitled  to  amount  of  dam- 
agea  awarded  for  burning  of  graas  on  a  hay 
meadow,  giving  of  erroneona  inatrucdon  on 
measure  of  damues  was  harmless.— Ft  Smith 
&  W.  R.  Co.  v.  Harman.  161  P.  1079. 
<S=»t  070(1)  (Colo.)  Where  defendant,  giving  re- 
delivery bond,  had  retained  possession  of  re- 
plevlned  hay  and  fed  It  to  stock,  a  verdict  for 
plaintiff  aasessing  his  damages  at  Its  admitted 
value  at  the  time  of  conversion  was  not  preju- 
dicial because  not  merely  finding  value  and  in 
the  alternative  under  Code  Civ.  Proc  3S  220, 
246.— Barnard  v.  Coriett,  161  P.  156. 

«s>l07t(l)  (CaLApp.)  Though  the  trial  court 
erroneously  held  that,  at  the  time  of  an  alleged 
tender  of  the  amount  of  interest  due  on  a  note, 
the  assignee  of  the  payee  had  already  elected  to 
declare  the  entire  amonnt  due  in  accordance  with 
his  right  under  the  contract,  such  error  was 
harmless,  where  the  court  thereafter  correctly 
held  that  there  was  in  any  event  no  tender.— 
Copp  V.  Guaranty  OU  Co.,  161  P.  18. 

(K)  StthWe^nent  AppcnlM. 

®=»I099(1)  (Idaho)  Where  priorities  of  aev- 
eral  litigants  to  waters  of  a  stream  and  costs 
for  determining  same  were  definitely  deten^- 
ed  by  a  judgment  which  waa  affiriuea  on  appsal* 
isanea  mil  not  thereaftei  b*  dUtarbed  an  iiU)- 
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eequent  eppeaL— Idsho  Trust  &  SavingB  Bank 
v.  Ridenbaugh,  161'  P.  868.  ' 

1099(1)  (Kan.)  Where,  after  JudginfeDt  has 
been  affirmed,- journal  entry  is  corrected  below 
to  recite  the  judgmeDt  rendered,  all  questions 
that  could  have  been  presented  on  appeal  are 
concluded  on  a  subsequent  appeal,  though  en- 
try recites  a  different  judgment  from  that  set 
oat  original^.— Stat»  t.  Oity  of  Stafford.  161  P. 
6S7. 

^t099(S)  (Oal.)  A  decision  by  the  Sapreme 
Court  on  a  forrher  appeal  that  the  ijlaintiff 
must  prove  certain  facta  as  alleged  in  his  com- 
plaint and  that  the  BllegatioDs  of  the  answer 
were  aafficient,  is  eonclusive  againat  the  plain- 
tiff on  a  rabseaneiit  appeal.— Neale  t.  Morrow, 
161  P.  U65. 

XVn.  PBTEBHDrATIOir  Am>  DXSFO- 

smoir  Of  CAUSE. 

(A)  D«elal»B  in  CeMval. 

ig=s>lll6  (Kan.)  Though  the  evidence  In  pro- 
ceedings of  a  drainage  district  for  the  total  de- 
stracti-on  of  a  bridge  over  the  Eansas  river 
shows  that  the  bridge  as  maintained  is  a  con- 
tinning  menace  to  life  and  property,  the  neses- 
Hity  of  the  total  destruction  wlu  be  left  undedd- 
ed  to  await  conference  of  the  parties.— Kaw  Vat 
ley  Drainage  Dlat  of  Wyandotte  County  t. 
Missoari  Pac  By.  Co..  161  P.  937. 

'  (B)  AAlnnanev. 

«3»l  133  (CaLApp.)  On  plalntirs  appeal,  In  ac- 
tion to  gniet  title,  from  order  setting  aside  dis- 
missal entered  upon  plaintiETs  request,  held, 
that  the  court,  left  without  argument  by  appel- 
lant, will  aEGrm,  record  showing  no  reason  why 
order  should  be  disturbed^— DeUaringa  t.  Hook- 
er, 161  P.  2T6. 

«B>II40(4)  (Okl.)  Where  the  court  rendered 
judgment  for  excessive  damages  and  the  amount 
of  excess  can  be  ascertained  from  the  record, 
the  cause  will  not  be  reversed,  provided  a  re- 
mittitar  for  the  excess  be  filed.— GiUceson  t- 
Callahan,  161  P.  789. 

(O)  Hodlllomtlon. 

«=9ll49  (CaLApp.)  Supreme  Court  with- 
out Jurisdiction  to  correct  judgment  to  con- 
form to  verdict  in  amount. — Harbaugh  v.  Las- 
sen Irr.  Co.,  161  P.  755. 

^1151(3)  (Or.)  The  Supreme  Court  will  add 
to  a  jtidgmeut  for  only  the  amount  actually  ex- 
pended by  attorneys  the  unco^troverted  value 
of  services  the  emplm'ment  for  which  was  not 
disputed.— Oliver  v.  Gmne,  161  P.  264. 

(D)  R«TeraMl. 

1^1170(1)  (Cal.)  Under  Const  art  6,  t  4^. 
prohibiting  reversal  nnless  for  miscarnage  of 
justice,  a  judgment  will  not  be  vacated  for  ir- 
regularity if  it  appears  that  upon  the  merits  it 
was  just  and  right,  but  the  party  applying  for 
such  relief  must  show  he  would  be  injured  if 
the  judgmoit  were  allowed  to  Btaiid.---Gil]  v. 
Southern  Pac.  Co.,  101  P.  1163. 
«=9l  170(7)  (Mont)  Under  Bev.  Codes,  S  6593, 
the  erroneous  admission  of  evidence  as  to  a 
fact  admitted  was  properly  disregarded  as 
harmless.— Bea  t.  Alfalfa  Products  Co.,  161  P. 
708. 

«»ll70ffi)  (Or.)  Where  instiocdons  correctly 
present  the  law,  judgment  will  not  be  reversed 
for  mete  technical  inaccuracies^ — Doerstler  v. 
First  Nat.  Bank,  l6l  V.  SSf5. 
«=»II75(1)  (Mont.)  Where  there  was  a  general 
verdict  for  a  Ites  amount  than  the  a^^egate  of 
several  items,  as  to  some  of  which  the  appellate 
court  held  that  recovery  could  not  be  had,  judg- 
ment could  not  be  rendered  in  Supreme  Conrt 
for  pernuBsibie  itema.~WaU  v.  Northern  Tag, 
Ry.  Co..  161  P.  618. 


«=>l  175(7)  (OH.)  In  an  equity  case,  when  trial 
court  failed  to  consider  uncontradicted  competent 
evidence  and  decree  was  againnt  weight  of  evi- 
dence, appellate  court  will  weigh  the  evidence 
and  render  such  decree  as  should  have  been  ren- 
dered below.MDash  v.  llomas,  161  P.  220. 

«=a  1176(1)  (Okl.)  In  foreclosure,  where  judg- 
ment is  improperly  rendered  against  minor  de- 
fendants and  as  to  money  liability  of  adult  de- 
fendants, but  properly  entered  for  foreclosure, 
judgment  will  be  reversed,  with  directions  to 
enter  judgment  in  accordance  with  opinion. — 
Echols  vrBeeburgb,  161  V.  lOetS- 
^9 1176(5)  (Okl.)  Where  court  in  directing  ver- 
dict, committed  errors  of  law,  and  the  record  dis- 
closed what  judgment  should  have  been  ren- 
dered, the  judgment  under  Hev.  Laws  1910,  { 
6268,  will  be  reversed,  with  instructions  to  en- 
ter that Judgment  which  should  have  been  ren- 
dered.—First  Nat  Bank  of  Soper  v.  Beecher, 
161  P.  327. 

(P)  HH.Bd»te  M«d  Proeeedlnsa   la  I<owei 
Coart. 

«=»II99  (Gal.App.)  The  superior  court  after 
afBnnance  by  the  District  Court  of  Appeal  of 
its  final  judgment  declaring  a  lien  on  stock 
pledged,  and  enjoining  sale  absolutely,  bad  no 
itarisdiction  to  strike  the  injunctive  part  of  the 
judgment — Golden  v.  Superior  Court  of  City 
and  County  of  San  Francisco,  161  P.  758. 

4=»ll9g  (Wash.)  The  question  whether  penal- 
ties accrued  on  the  veiid  portion  of  a  tax  should 
preferably  be  raised  in  the  Suijrenie  Court  when 
It  held  the  tax  partly  void,  instead  of  in  the 
trial  court  after  remittitur.— State  v.  Superior 
Court  for  Stevens  County,  161  P.  77. 

4=s>ll99  (Wash.)  Where  on  appeal  a  judgment 
was  directed  providing  for  transfer  of  title  in 
eommunity  property  by  payment  to  one  part 
owner,  without  ordering  an  accounting,  if  the 
successful  party  thought  that  the  question  of 
accounting  was  within  the  issues  and  not  pass- 
ed on,  he  should  have  moved  for  rehearing,  but 
could  not  have  soch  matter  disposed  of  by  a 
judgment  entry  below. — Plath  v.  MuIIIns,  161  P. 
1187. 

«=9l2IO(l)  (Okl.)  Where  cause  is  reversed  by 
Supreme  Court  with  directions  to  take  such 
further  proceedings  as  shall  accord  with  its 
opioion,  parties  are  entitled  to  new  trial  in  ac- 
cordance with  law  of  case  laid  down  in  the 
opinion. — Chicago,  B.  L  ft  P.  I^.  Co.  t.  Lil- 
lard,  161  P.  779. 

APPEARANCE. 

See  Appeal  and  Drror,  4s»4S6;  bitants, 

90. 

®=s>9(7)  (Colo.)  In  attachment  a  motion  by  one 
defendant  to  dissolve  attachment  and  dismiss  ao* 
tion  constituted  a  general  appearance.— Soramer 
V.  Unknown  Heirs  of  Hahn.  161  P.  29a 

«=99(7)  (Okl.)  Giving  of  bond  1^  defendant  fo 
discharge  garnishment  conditioned  to  pay  any 
judgment  against  defendant,  constitutes  general 
appeerance.— BishoiHBabcock-Becker  Co.  t. 
Efyde,  161  P.  172. 

Defendant  ^bich  executed  a  bond  to  discharge 
garnishment,  gave  and  filed  notice  thereof, '  re- 
quested order  discharging  ijarnishee,  and  filed 
stipulation  for  additional  time  to  answer,  en- 
tered general  appearance  to  action. — ^Id. 

^B»I4  (Okl.)  General  appearance  by  giving 
bond  to  discharge  gamislimcnt  converts  action 
from  one  in  rem  to  one  in  personam.— Bishop- 
Babcock-Becker  Ca  V.  Hyde,  161  P.  172. 

APPLICATIOBT. 

See  Baaka  and  Banking,  «=>134. 
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APPOINTMENT. 

Sw  Sxecnton  and  Adminlitimton, 


»17-^ 


APPORTIONMENT. 

See  Bailroada.  ^90;  Taxatton.  ^299l 

APPRAISAL 

See  Insurance,  ^=>568. 

APPROPRIATION. 

See  Waters  and  Water  Courses,  ♦=>180-1B2. 

ARBITRATION  AND  AWARD. 

See  Insurance,  ♦=»668,  676. 

I.  SUBMISBION. 

®=s2  (Wash.)  Common-law  arbitrations  hare 
been  entirely  supplanted  by  the  statntorr  regu- 
lationa  on  tbe  sabjeet— Soksdorf  Sokidorf. 
161  P.  466. 

«s>6  (Wasb.)  Under  Rem.  ft  Bal.  Code.  {  421, 
the  clause  "conditioned  that  the  parties  enter- 
ing into  said  submission  shall  abide  tbe  award" 
applies  solely  to  an  Rrbitration  "by  bond"  as 
maitioned  in  tbe  section,  and  not  to  the  agree- 
ment to  arbitrate.— SnkBd<H-f  Suksdorl,  161 
P.  466. 

A  special  agreement  to  abide  an  award  la  nn- 
necessaiy  in  matters  of  arbitration,  if  the  stat- 
ute does  not  expressly  require  it,  as  the  law 
implies  an  agreement  to  abide  the  result  of  an 
arbitration  &om  the  fact  of  submissUML— Id. 

m.  AWARD. 

«S968  (Wash.)  Here  defects  in  proceedings  for 
statutory  award  will  not  avail  after  judgment 
on  the  award  has  bera  rendered,  but  there  most 
have  b«BD  some  Buch  radical  departure  from  tbe 
prescribed  proceedings  as  to  show  want  of  juris- 
diction to  render  judgmenL — Suksdorf  v.  3nk»- 
dorf,  161  P.  465. 
«a>82(6)  (Wash.)  Where  the  superior  court 
propierly  acquired  jurisdiction,  its  judgment  con* 
finning  the  award  was  final,  and  could  be  va- 
cated only  in  the  manner  and  on  the  grounds 
prescribed  by  law  for  the  vacation  of  judgmenta. 
-Suksdorf  v.  Suksdorf.  161  P.  466. 
4s389(2)  (Or.)  Complaint,  in  action  upon  an 
award  of  a  board  of  arbitration  on  the  vescts- 
sion  of  a  lease  from  defendants,  husband  and 
wife,  held  to  state  no  cause  of  action  against 
the  defendant  wife.— Goeuey  v.  McAlister,  161 
P.  TOL 

ARMY  AND  NAVY. 

Bee  matitL. 

ARREST. 

See  Bail;  ObstracttBg  Justieak 

n.  <»r  OBoaiiAii  ohabob& 

<=>63(1)  (Hont.)  Where  en  officer  attempts 
to  arrest  without  a  warrant,  hia  power  is 
strictly  limited  by  Bev.  Codes,  8  9067,  to  enu- 
merated cases,  and  If  tbe  circumstances  do  not 
fall  witUn  tbe  statute,  the  person  sought  to  be 
arrested  may  use  any  necessary  force  to  pre- 
vent arrest  or  effect  his  escape^State  t. 
Bradshaw,  161  P.  710. 

A  bona  fide  bdief  of  an  offlcer  that  defendant 
was  engaged  in  the  violatioo  of  tba  law  does  not 
authorise  arrest  without  a  warrant—- Id. 

ASSESSMENT. 

See  Constitntional  Law,  ^a290;  Draiu,  ^ 
67-82;  MunictMl  Oonomtiofts^  «a»426-606; 
luxation.  «B»348-j^;  Watera  and  Water 
Courses,  «sfr2Sl. 


ASSETS. 

See  Execotore  tai  Administrators,  <r3»11,  86- 
118;  Partnership,  «=3245,  248. 

ASSIGNMENTS. 

See  Bills  and  Notes,  «s»310~S18;  Corpora- 
tions, 93»126;  Municipal  Oorporations,  <S=> 
347;  Patrats,  ^196;  Pledges,  «:»3S. 

I.  BEQUISITEfl  AKD  VAXJOITT. 
(B)  Mode  and  >iifflclen«7-  9t  AsalSKvent. 

4=»4I  (Colo.)  A  letter  from  a  government  con- 
tractor directing  that  checlcs  be  sent  to  liim  in 
care  of  a  materialman  is  not.  aa  against  the 
contractor's  sureties,  an  "assiniment"  of  Oia 
contract  price.— Duncan  t.  Galuet,  161  P.  299. 

n.  opEBATioir  A3n>  effect. 

«B»73  (GalApp.)  .Written  order  by  plaintiff'a 
debtor  npon  tue  bank  which  held  bui  land  con- 
tracts for  collection.  Add  not  an  equitable  as- 
signment of  money  except  as  received  from  tbe 
purchasers,  so  that  after  surrender  of  the  con- 
tracts to  the  debtor,  the  bank  was  not  fur- 
ther liable  to  plaintlfl.— DeeUe  v.  Bzehange 
Nat  Bank.  161  P.  mO. 

^s>73  (Or.)  Assignment  of  claim  against  own- 
er for  a  briber's  commission  would  not  trans- 
fer cause  of  action  for  damages  against  de- 
fendant for  misrepresenting  his  authority  from 
owner  to  employ  assignor  as  a  broker,  and,  un- 
less assignee  obtained  assignment  of  audi  claim 
before  action  brought  she  oonld  not  zacover.^ — 
Sorenson  v.  Kribs,  161  P.  406. 
«=!»78  (Wash.)  Where  a  bank  paid  and  took 
assignments  of  labor  and  material  claims,  held, 
that  assignment  of  right  against  contractor  op- 
erates as  an  equitable  assignment  of  right 
against  bond.— Northwestern  Nat  Bank  ofB^ 
linriiaiB  T.  Gnardian  Gaanalty  ft  Guaranty  Co» 
IM  P.  478. 

Aonom. 

«=»l3e  (Or.)  In  vrife's  acticn  a«  assignee  vi 

husband  for  damages  from  defendant's  misrep- 
resentation of  his  authority  from  an  owner  to 
employ  husband  as  a  broker,  Md,  on  the  evi- 
dence, that  it  was  for  jury  to  determine  whether 
assignment  was  made  before  action  was  com- 
menced.—Sorenson  V.  Kribs,  161  P.  406. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Banknptey. 

ASSOCIATIONS. 

See  Insurance,  «=»6a9-^26. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;  Wwk  and  Labob 

ASSUMPTION  OF  RISK. 

See  Muter  and  Servant,  «s»304-217,  260,  288. 

ATTACHMENT. 

See  Appearance,  <^9;  Bankruptcy,  «=»363; 
Bxecution ;   Exemptions ;  Qamiahment 

VH.  QUASHINO,  VAOATXKO.  DISSO- 
LUTION. OB  ABAHSOmDEMT. 

«=»238  (Okl.)  That  property  attached  la  not 
the  property  of  defendant  is  not  ground  for  dta- 
charge  of  attachment  on  defendant's  motion.— 
First  Nat  Bank  v.  Coates,  161  P.  1096. 

VTO.  OLAXMB  BT  THIBD  PEBSOWL 

«=>29l  (Okl.)  Where  property  is  attached  in 
which  defendant  has  no  interest,  tlie  proper  pro- 
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cednr«  ia  for  the  o«ii«r  to  intBrrone  aa  pnwld' 
ed  by  Rev.  Laws  1910,  i  4701.— Firat  Nat  Bank 
T.  Cwitea.  lai  P.  1095. 

X.  T.TABTT.ITIES  ON  BOmDB  OWL  UN- 
DBBTAKIKCUI. 

9=9344  <CaI.App.)  Wbere  property  of  a  de- 
fendant, releasfMl  from  attaclmient,  had  been 
■old  in  bankruptcy  proceedinga  and  aale  ap- 

firoved  bjr  the  bankruptcy  court,  no  demand 
or  redelivery  of  property  was  necessary  be- 
fore bringing  action  against  luretiea  on  under^ 
taking  to  dissolve  attachment — Curtin  Katch- 
inaki,  161  P.  764. 

Under  Coda  Civ.  Proc.  I  666,  although  de- 
fendant in  an  action  waa  adjudicated  a  baokrapt 
after  attachment  waa  disatdved  upon  under- 
taking, issuance  and  return  of  an  execution 
held  a  condition  precedent  to  maintenance  of 
action  against  suretieB  on  undertaking.—Id. 

ATTORNEY  AND  CLIENT. 

See  Account  Stated,  «=9l;  Appeal  and  Error, 
«=p909;  Commerce,  <S=33;  Courts,  «s»188; 
Criminal  Law,  ^s»410;  Interest  4:»4K; 
Judgment,  ^»'148;  Municipal  Corporations, 
«s>214;  Witnesses,  ^199. 

X.  THE  OFFXCn  OF  A<TTOBir£T. 

(O  Sttspemalott  mad  IHalHIrmant. 

•s>42  (Ner.)  An  attom^s  action  in  kno^np- 
ly  and  frandalently  procnring  the  service  of 
•nminons  in  a  divorce  action  apoo  another  then 
defendant  and  a  return  of  service  showing  false- 
ly that  summons  had  been  duly  serveo,  held 
misconduct  anffioent  fk>r  disbarment.— In  re 
Bailey,  161  P.  612. 

«aB53C2)  (Nev.)  In  proceeding  for  disbarment 
of  an  attorn^,  evidence  h«Id  to  support  a 
charge  that  respondent  by  falsely  and  willfully 
representing  to  an  officer  that  afBant  waa  da- 
fendant  in  a  Avorce  action  procured  aerrlce  of 
annuBOBs  on  affiant  and  a  fabe  affidavit  of  aerv- 
lea.— In  le  Bailey,  161  P.  612. 

n.  RETAINEB  AND  AUTHOBITT. 

9^70  (Cal.)  In  absence  of  evidence  of  fraud 
or  want  of  authority,  authority  of  an  attorney 
ia  presumed.— Strand  Imp.  Co.  v.  City  of  Long 
Beach,  1«1  P.  976. 

«s;»7S(l)  (Cal.)  A  party  has  the  absolute  right 
to  chsnge  his  attorney  and  have  the  one  he 
prefers  substituted  as  the  attorney  of  record. — 
Gill  V.  Southern  Pac  Co..  161  P.  1158. 

The  onlpr  perscu  entitled  to  notice  of  motion 
for  substitution  of  attomeya  ia  the  attonay 
first  employed,  who  may  set  aside  a  aabstlttt- 
tion  obtained  without  aufficiettt  notice  to  Um. 
—Id. 

Absence  of  notice  to  former  attorney  on  sub- 
stitution of  another  as  provided  by  Code  Civ. 
Proc.  f  286,  is  not  ground  for  plaintiff's  setting 
aaide  his  settlnaent  made  through  his  new  at- 
torney,—Id. 

XT.  COKPENSATIOir  AND  XJStt  OF 
ATTOBKSY. 

(A)  Fee*  anil  Otlier  Remuneration. 

^^165  (Or.)  In  an  action  for  attorney's  fe^s, 
an  answer  held  sufficient  to  raise  the  issue  that 

SlaintiCE  was  employed  on  a  contingent  tee. — 
illver  V.  Orane,  161  P.  284. 
iSs»l66(3)  (Cal.)  In  action  to  recover  attorney's 
fees  wherein  complaint  sought  a  recovery  of  a 
certain  amount  upon  an  account  stated,  upon 
an  express  contract,  and  upon  a  quantum  meru- 
it, evidence  heU  to  sustain  verdict  for  plaintiff 
fw  amount  eoiwht  to  be  recovered.— Crane  t. 
Stansbury,  161  R  7. 


(B)  tilen. 

«s>t74  (Idaho)  Under  Bev.  Godea,  {  4900.  as 
amended  by  Laws  1911,  c,  167,  giving  attomeya 
a  lien  on  recovery,  attorney  has  no  lien  OQ 
judgment  recovered  for  state;  sovereignty  not 
being  bound  by  statute.— State  v.  National  Sure- 
ty Co.,  161  P.  1026. 

Where  the  Constitution  and  statutes  provide 
the  mediod  fbr  payment  of  claims  against  the 
state,  an  attorney  recovering  a  judgment  for 
benefit  of  state  has  no  equitable  lien  on  the  re- 
covery.—Id. 

Under  Const,  art  4. 1 18.  Bev.  Codes,  i  146, 
as  amended  by  Laws  1913,  c  15.  providing  for 
payment  of  claims  against  state,  an  attorney 
recovering  judgment  for  benefit  of  state  cannot 
charge  jud^ent  with  lien  for  servlcea  ruider- 
ed.— Id. 

<S=^I92(1)  (Wash.)  Under  Rem.  Code  1916.  K 
137,  138,  court  on  client's  petitlcni  that  attor- 
ney deliver  papers,  etc.,  on  which  he  claimed 
a  lien,  should  have  summarily  determined  the 
amount  of  the  lien,  or  fixed  the  amount  of  brad 
to  be  given  by  client  as  a  ccmdition  of  delivery 
of  papers.- State  v.  GilUam,  161  P.  IIM. 

AnORNEY  GENERAL 

See  Oonntisa,  «S9l82,  m 

AUDITfNG. 

See  Counties,  «=>113. 

AUTOMOBILES. 

See  ConatitntioBal  Law,  «b>S8,  205,  208,  297; 
Highways,  ^ss>191i  Master  and  Servant, 
302;   Municipal  Oonmratitmi,  «Ba>706,  706; 
Statutes,  «=»114. 

AWARD. 

Sea  Arbitration  and  Award,  i».iiOO  06. 

BAIL 

n.  IN  onnaNAr  PBosECurioNa. 

^=^42  <Okl.Cr.App.)  Where  accused  charged 
witii  murder  stated  that  a  week  before  the  cmoa 
he  was  told  by  another  to  assist  In  it  and  that 

he  did  so  to  save  his  own  life,  the  circumstances 
were  such,  accused  having  the  free  exercise  of 
bis  will  during  the  interim,  that  he  should  be 
denied  ball.— Ex  parte  Rowe,  161  P.  381. 
<8ss47  (Okl.Cr.App,)  An  application  to  Criminal 
Court  of  Appeals  for  admission  to  bail  will  be 
dismissed  where  applicant  had  not  previously 
presented  his  application  to  district  court  or 
jndger-Ex  parte  Helaon,  161  P.  1176. 

BAILMENT. 

See  Action,  •:»48:  Animals,  «ss>28;  Innke^ 
ers ;   Pledges ;  Warehousemen. 

^=>5  (Or.)  A  bailment  of  advertising  material 
for  defendant's  use  during  a  year  becomes  exe- 
cuted when  the  goods  were  delivered  to  a  car- 
rier so  as  to  entitle  plaintiff  to  the  contract 
price,  notwithstanding  defendant's  subsequent 
rejection  of  the  goods.— Outcault  Advertising 
Co.  V.  Brooks,  161  P.  961. 

«S3>I4(1)  Obi.)  Under  Bev.  Laws  1910,  |  1109, 
a  bailee  for  hire  must  use  at  leabt  ordinary  care 
for  the  preservation  of  the  article  bailed.— Kes- 
tcrson  &  Tdae  v.  Mariow,  161  P.  199. 

Where  the  owner  of  a  moving  picture  show 
engaged  the  owner  of  a  piano  to  p&y  it  paying 
rent  for  the  use  of  the  piano  he  is  a  bailee  for 
hire  of  the  piano  and  bound  to  exercise  ordinary 
care  for  Its  preservation,  though,  the  piano  own- 
er received  a  salary  for  playing.— Id. 
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BANKRUPTCY. 

Bee  Sjxrf,  <»14. 

m.  ASSIOKMEirT,  ADMINISTBATIOlf. 
AMB  DISTRIBUTION  OF  BANK- 
BVFT'B  BSTATB. 

(B)  AMUmmCBt,  «s4   TlU«t   Rlchts.  iwd 
RemedleN  of  TrnstM  la  Geiterftl> 

«=3»I54  (Wash.)  Under  Banfcr.  Act,  8  68,  a 
^nk  may,  in  absence  of  frand  or  collusion,  set 
off  against  a  debt  due  it  frum  a  depositor  the 
amount  of  deposits  made  after  the  bank  bad 
knowledge  that  the  depoaitor  waa  insolvents 
Dunlap  V.  Seattle  Nat.  Bank.  161  P.  861. 

(C)  PreCerenees  and  Transfers  br  Banlc- 

rnpt,  and  Attaobments  and 
Otber  Mens. 

4=9165(1)  (Wash.)  Where  the  account  between 
a  bankrupt  and  his  creditor  durins  the  foar 
months  prior  to  bankruptcy  Is  an  acconnt  cur- 
rent, the  balance  when  the  transaction  ceased, 
and  not  the  particular  items,  are  to  be  consid- 
ered in  determining  whether  there  has  been  a 
preference.— Dnnlap  v.  Seattie  Nat.  Bank,  161 
P.  364. 

«=9l65t3)  (Wash.)  A  mortKage  Klveu  vlOiin  four 
months  preceding  the  bankrupts  of  the  mort- 
gagor to  secure  future  advances  U  not  a  prefer- 
ence.—Dunlap  V.  Seattie  Nat  Bank,  161  P.  864. 
«!=>  166(3)  (Wash.)  Under  Bankr.  Act,  }  6S, 
set-off  by  a  bank,  in  absence  of  fraud  or  col- 
lusion, against  a  debt  due  it  from  a  depositor  the 
amount  of  deposits  made  after  the  bank  had 
knowledge  that  the  depositor  v/dM  Inaolvent,  does 
not  create  a  preference.— Dunlap  v.  Seattie  Nat. 
Bank,  161  P.  364. 

A  national  bank  cannot  apply  to  a  debt  doe 
it  from  a  bankrupt  bank  collections  received 
after  the  bankrupt  bad  closed  its  doors,  which 
were  not  shown  to  have  been  mailed  before  then. 
—Id. 

166(4)  (Wash.)  Under  Bankr.  Act,  |  60, 
mere  suspidon  of  insolvency  is  not  sufficient  to 
make  taking  securit?  a  voidable  reference. — 
Dunlap  V.  Seattle  Nat  Bank,  161  P.  864. 

(F)  Claim*  Acalavt  and  Dlstrlbatloa  of 
Kstate. 

•=)363  (CaLApp.)  That  a  plaintiff  presented 
claim  against  the  defendant  to  bankruptcy  court 
and  received  dividends  iu  excess  of  sum  of  un- 
dertaking to  dissolve  an  attachment  held  not 
to  discbarge  sureties  upon  undertaking.— Our- 
tln  T.  KatcUnski,  161  P.  764. 

V.  BIOHTB,  BEMEDIEB.  AUD  DIB- 
OHABGB  OF  BAKXBUPT. 

^9418(3)  (OaLApp.)  In  replevin  for  collatwal 
deposited  with  brokers  to  secure  against  margin 

transactions  in  which  no  deliveries  were  in- 
tended wherein  defendnnt  gave  stay  bond  un- 
der Code  Civ.  Proc.  {  943,  defendants'  discharge 
bi  bankruptcy  keld  no  ground  for  a  stay,  since 
plaintiff  was  entitled  to  affirmance  to  preserve 
[lis.  rights  under  stay  bond,  and  since  deiendants 
might  return  property  In  discharge  of  money 
judgment.— Hartnett  v.  Wilson,  161  P.  281. 

BANKS  AND  BANKING. 

See  Bankruptcy,  <&=p166;  Courts,  «=»489;  Tax- 
ation, «»386;  Trial,  "^lOl,  251. 

U.  BAVKINa  OOBFOBATIOirS  ABB 
AMOOIATIONfl. 
(C)  BtoalKboMera. 

^=»47(2)  (Or.)  To  enforce  Unpaid  snbscriptioos 
of  stockholders  of  an  Insolvent  bonk,  an  ac- 
counting of  the  assets  and  debts  and  of  the 
amount  of  capital  remaining  unpaid,  and  assess- 
ment of  the  amount  due  from  each  stockholder 


is  a  condition  ptocedent.— Sargent  v.  Water- 
bury,  161  P.  443. 

«=>49(1)  (Or.)  The  legal  prineiplee  applicable 
to  a  suit  by  the  superintendent  of  banks,  for 
creditors  of  insolvent  bank,  to  recover  unpaid 
stock  subscriptions,  are  not  distinguishable  from 
those  applicable  to  any  other  case,  where  the 
iodividuiu  liabflity  of  stockholders  Is  sought  to 
be  enforced. — Ssrgent  v.  Waterbury,  161  1'.  443. 

The  authority  of  the  superintendent  of  banks 
to  sue  to  collect  unpaid  stock  subscriptions  of  a 
banking  corporation  is  derived  from  L.  O.  L.  | 
4686,  as  amended  by  Laws  1911,  p.  244,  au- 
thorizing bim  to  enforce  individual  liability  of 
stockholders.- Id. 

A  suit  by  superintendent  of  banks,  in  behalf 
of  creditors  of  msolrent  bank,  to  recover  unpaid 
stock  Bubscriptioos,  hM  to  be  8  windlng^p  suit 
-Id. 

4^49(7)  (Or.)  In  an  action  by  superintendent 
of  banks,  for  creditors  of  insolvent  bank,  to  re- 
cover unpaid  stock  subscriptiona,  the  complaint 
must  allege  defendanta  were  stoddiolders  at 
the  time  suit  was  commenced,  as  well  as  prior 
thereto ;  L.  O.  L.  I  799,  subd.  S3,  as  to  presump- 
tion of  continuance  not  applying.— Sargent  v. 
Waterburr,  161  P.  448. 

(B)  InaolTeaey  and  Dlsaolatloa. 

«=373  (Wash.)  A  bank  is  not  *ln8olvenV  U  iU 

assets  are  sufficient  to  meet  its  obligations  with- 
in a  reasonable  time,  although  it  did  not  have 
cash  sufficient  for  its  daily  needs.— Dunlap  t. 
Seattle  Nat  Bank.  161  P.  364. 

«S977(K>  (GalApp.)  The  order  of  the  court 
meeanring  the  power  <tf  Qie  supointendent  of 
banks  in  making  sale  of  a  bank^s  property  un- 
der Banking  Act  I  136,  being  to  c<mvey  the 
"right,  title  and  interest"  of  the  bank  in  the 
proper^,  the  deed,  though  contaioing  the  vrord 
''grant,  raises  no  Implied  covenant  against  Im- 
cambnmcM.— National  Bank  of  Bakersfleld  t. 
Williams,  161  P.  C04. 

Sale  by  superintendent  of  banks  under  Bank- 
ing Act,  fi  IBS,  of  a  bank'a  prtn>ertr,  on  order 
of  court  directing  deed  to  a  certain  par^,  is  a 
judicial  sale,  so  that  doctrine  ct  caveat  emptor 
applies. — Id. 

m.  FinrcTioNa  akd  beauhos. 

(A)  Baakfav  Prancblses  aad  Poweni>  auid 
Tbelr  Bxerclse  In  Oeneral. 

^91  (Or.)  Notwithstanding  L.  O.  L.  §  4569. 
forbidding  a  bank  to  purchase  Its  own  capital 
stock;  the  surrender  by  bank  stockholders  of 
their  stock  to  tiie  bank  was  a  valid  transfer, 
where  the  bank  did  not  permanently  retire  such 
stock  upon  its  surrender,  but  subsequently  re- 
issued It  and  sold  it  to  other  persons.— Sargent 
V.  Waterbury,  161  P.  443. 

(CI  Deposits. 

«=9l34(7)  (Wash.)  A  bank  which  diverts  a 

trust  fund  to  the  payment  of  the  personal  debt  <H[ 
a  depositor  is  liable  to  the  true  owner. — Vance 
Lumber  Co.  v.  United  States  Trust  Co..  161  P. 
341. 

A  contract  for  Hie  sale  of  growing  timber  field 
not  to  impose  a  trust  on  the  proceeds  for  the 
stumpage  so  as  to  render  the  bank  in  which  the 
proceeds  were  deposited  liable  to  the  vendw  for 
the  amount  applied  to  payment  of  advances 
to  the  buyer.— Id. 

^»I38  (Utah)  It  Is  the  common-law  duty  of 
the  bank  to  return  to  the  depositor  his  paid 
checks,  as  evidence  of  payment  of  debt  to  the 
named  payees.— Van  Eqrke  v.  Ogden  Savimn 

Bank,  161  P.  50. 

■S==>I50  (Utah)  The  rule  that  It  is  the  common- 
law  duty  of  the  bank  to  return  to  the  depositor 
bis  paid  checks  dues  not  apply  if  the  checks 
represent  an  overdraft — Van  Dyko  t.  Ogden 
Savings  Bank.  161  P.  GO. 
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^B>235  (Or.)  A  national  bank  examiner  la  not 
an  agent  or  officer  of  a  bank  which  lie  exam- 
Inei^Doerstler  v.  First  Nat  Bank,  161  P.  386. 
«=>282  (Or.)  President  of  national  bank  hav- 
ing represented  that  he  conld  make  loans  for 
benefit  of  depositor  whleh  would  be  sabject  to 
call  cannot,  depositor  anderstanding  that  presi- 
dent was  acting  for  bank,  appropriate  deposi- 
tor's funds  without  rendering  the  bank  luble. 
— Doeratler  t.  First  Nat.  Bank,  161  P.  386. 
ig=9270(ll)  (Okl.)  Petitiwi  against  national 
bank  for  penalty-  for  usury  under  Rev.  St.  U. 
S.  S  5198  (U.  S.  Comp.  St.  1913,  8  9759),  when 
not  alleging  that  the  receiving  of  the  nsary  was 
knowingly  done,  is  subject  to  general  demurrer. 
—Temple  Nat,  Bank  t.  Johnson,  161  P.  636. 

BAR. 

See  Umitatlon  of  Actions,  4cal74;  Judgment, 
«s>567.  585. 

BENERCIAL  ASSOCIATIONS. 

See  Insurance,  «=»699-825. 

BENEFICIARIES. 

See  Inaonmce,  «»5S7. 

BENEFITS. 

See  Drains.  4»71. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  ^158. 


BEHING. 


See  Gaming. 


BILL  OF  EXCEPTIONS. 

See  Bzccvtioni,  BiU  oL 

BILL  OF  LADING. 

See  Carriers,  «=>S2. 

BILLS  AND  NOTES. 

See  Alteration  of  Instmments,  «=>2,  26;  Gor- 
porationa.  ^426,  465  -  Evidence,  «=»80,  420, 
444 ;  Execution,  ©=335 ;  Intoxicating  Liq- 
nors,  <S==>327;  PatentH,  *=»196;  Pleading, 
4=s>349;  Pledges,  «s»26,  29 ;  Usury,  «=9l02. 

X.  REQUISITES  AND  VAXJDITT. 
an  Validity. 

^=>I03(1)  fCaLApp.)  It  is  no  defense  against 
a  Ronnegotiable  inBtruD:ent  issued  in  payment 
of  shares  of  oil  stock  purchased  to  secure  con- 
trol of  the  company  that  the  payee  said  no  more 
treasury  stock  could  be  issued  and  that  more 
was  issued,  where  it  did  not  appear  that  hts 
statement  was  more  than  a  statement  of  opin- 
ion.—Copp  V.  Guaranty  Oil  Co.,  161  P.  18. 

IV.  MEGOTIABIUTT  AUD  TBAMFEB. 

(A)  IiiH«nimenta  NevotlKble. 

^S9l64  (Or.)  A  note,  reciting  that  it  wag  given 
for  the  purchase  of  a  threshing  machine,  to 
which  title  was  reserved  in  the  payee,  with  right 
to  declare  forfeiture  at  any  time  for  nonpay- 
ment, even  before  the  due  date,  is  nonncnotiable. 
~Westeni  Faiqnbar  Uachinery  Co.  Burnett, 
161  P.  384. 

V.  RIGHTS  AND  LIABII.ITIES  ON  IN- 

DORSEMENT OR  TRANSFER., 
(C)  A«alvBn*Kt  o«  Snla. 

4c»3IO  <CaL.App.)  Althongh  the  payee  may 
have  agreed  not  to  negotiate  or  soil  a  nounego- 


tiable  Instmment,  such  agreement  would  not 
hinder  him  from  trausfernng  It  after  default 
had  been  made  in  the  payment  of  interest. — 
Copp  V.  Guaranty  Oil  Co..  161  P.  18. 
^^316  (CaL&pp.)  Any  defenses  which  the 
makers  of  a  nonnegotiable  note  might  have  urg- 
ed against  its  payee  are  equally  available  as 
against  his  assignee.— Copp  v.  Guaranty  Oil  Co., 
161  P.  la 

^318  (Or.)  Where  a  nonnegotiable  note  was 
given  Cor  the  nice  of  a  threober  under  warranty 
and  the  machine  was  not  as  warranted,  it  was 
unnecessary  to  show  that  the  payee  was  tlN 
agent  of  the  assignee  in  making  tne  sale.— West- 
em  Farquhar  Machinery  Co.  v.  Burnett,  161  P. 
B84. 

(]>)  Bona  mam  Pwokasna. 

<»378  (OkL)  Prior  to  Negotiable  Instrumenta 
Act,  a  material  alteration  of  note  by  payee, 
witbout  consent  of  maker,  avoided  It  against 
the  maker  even  in  the  hands  of  a  bolder  m  doe 
course.— Wayne  County  Nat  Bank  v.  Eneelaud, 
161  P.  193. 

TZ.  FRESENTMENT,  DEMAND,  MO« 
TIOE  AND  PROTEST. 

(»=>405  (Or.)  Since  Negotiable  Instruments  Act 
relates  eipresdy  to  the  demand  necessary  to 
charge  indorsets,  under  the  maxim  "Bzpreeeio 
nnius  est  exciosio  alterius,"  any  reasonable  re- 
quest to  pay  a  demand  note  providing  for  attw- 
ney's  fees  is  sufficient  to  put  maker  in  default — 
Hodges  V.  Blaylock,  161  P.  SB6. 
«s>422(l)  (Or.)  Maker  of  demand  note  walvnd 
Its  actual  presentation  upon  a  demand  for  pay- 
mrat  by  not  asking  for  It,  and  by  refusing  pay- 
ment on  ground  that  he  did  not  then  have  the 
money,  and  that  be  needed  the  amount  to  snn- 
^rt  his  family.— Hodges  v.  Blaylock,  161  P. 

BOARDS. 

See  Taxation,  «sa>464. 

BONA  FIDE  PURCHASERS. 

See  BiUe  and  Motes,  «sa878;  Corporations,  ^ 
149;  Tendor  and  Purchaser,  «es»244. 

BONDS. 

See  Appeal  and  Error,  <8=>460:  Assignments, 
"SsaTS;  Attachment,  «3>844 ;  Bail-  Carriers, 
<C=>11 ;  Constitutional  Law,  ^»297 ;  Guard- 
ian and  Ward,  ^02,  176-182;  Injunction, 
«s>236,  262;  Municipal  Corporations,  «=» 
847;  ^dpJu  and  Siiety.  '"h 

BOOKS. 

See  Corporations,  ^»129;  Eridenoe,  4=»354, 
376. 

BOUNDARIES. 

X.  DEBORZPnOK. 

®=>3(3)  (Nev.)  In  construing  conveyances, 
courses  and  distances  give  way  to  permanent 
monuments,  and  northerly  side  line  of  street,  ex- 
tended, is  a  "pormanent  monnment "—Carey  v. 
Clark,  161  P.  713. 

14  (Idaho)  Under  the  United  States  sur- 
vey, as  appearing  in  field  notes,  held,  that  tli« 
Newell  grant  of  6.06  acres  borders  on  ^nake 
m^.— Northern  Pae.  By.  Co.  ,v.  Hirsel,  161  P. 

Block  2  of  the  city  of  Lewiston,  held  to  border 
on  the  teake  and  Clearwater  rivers.— Id. 

BREACH  OF  THE  PEACE. 

See  Riot 
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BRIBERY. 

See  SOcctioiu,  ^230,  316. 

«s»l(2)  (N.M.)  The  coirapt  act  of  a  5astice  of 
the  peace  in  delivering  to  a  third  peraon  the  pa- 
pers of  a  caK  determined  by  tiim,  and  appealed 
to  the  district  court,  instead  of  delivering  them 
to  the  proper  anthorilr.  cMHMtitatoB  "Iwibery" 
within  Code  1915,  S  iMa— State  t.  WUUama, 
161  P.  384. 

BRIDGES. 

See  Gconmerce,  «s>8,  68;  Drains,  4B»fi6 ;  Bait 
roads,  4i=3l08. 

I.  ESTABUSHKEMT,  COKBTBITOTIOV, 
AHD  MAXHTBHAXOB. 

4s>7  (Mont.)  Highway  bridges  belong  to  the 
public  and  not  to  the  count;,  irrrapective  of  the 
Bource  from  which  the  funds  therefor  were  de- 
rived.—State  V.  Munendore,  161  P.  94&. 

BRIEFS. 

See  Appeal  aad  Smt,  «k»7&7-77S;  Oria^al 

BROKERS. 

See  AaaignmentiL  «»78;    Faetm;  Frande, 
Statafea  oE,  «»160;  Huabaad  aad  Wifo, 

H.  EMFIiOTKEZrV  AND  AVTHOBTrT. 

«B»7  (N.M.)  A  contract,  providing  that  one 
paitr  agrees  to  sell  land  of  anoiiier  for  a  cet^ 
tain  sum  tar  which  tho  first  party  shall  receive 
a  sttoalatod  coDHniaslon,  creates  the  relation  of 
nriniapal  and  ^ent.— Craig  r.  Parsons,  161  P. 
1117. 

^14  (N.M.)  The  expression  "to  sell."  used 
in  a  brokerage  contract,  defined.— Cra^  t.  Par- 
sons, 161  P.  1117. 

m.  DUTIES  AND  liabUxIties  to 

PBXXOXPAZ.. 

«=»35  (N.M.)  Where  broker  sells  land  of  bis 
piin(^pal  at  price  in  eieess  of  tkat  agreed  on, 
and  fraadnl«itly  appn^riates  the  differenee,  or 
permits  others  to  appropriate  he  becomes  lia- 
ble to  the  principal  for  audi  dUCerenoe.— Craig 
T.  Parsons,  161  P.  1117. 

XV.  OOMPEMlULVrOir  AMS  uBir. 

«949(1)  (Obi.)  Frocaring  oil  and  gas  leases 
of  minora,  and  approval  thereof  by  county 
court,  and  transmission  through  bank,  with 
draft  for  reasonable  attorney's  fee,  was  a  sub- 
stantial compliance  with  contract  to  procure 
the  leases,  with  agreement  Uiat  the  oUier  party 
should  bear  expenses  incident  to  approTal^ 
McLaughlin  t.  Means,  161  P.  812. 
4S363(1)  (Okl.)  In  suit  for  commission  for  pro- 
curing assignmeats  of  leasee,  where  client  wrong- 
fully refused  tb  accept  assignmentSt  broker  is 
not  required  to  prove  that  proper  abstracts 
showing  good  title  were  tendered. — ^BawUngs  v. 
Ufer,  161  P.  183. 

«s>65(2)  (N.M.)  Where  broker  sells  land  of 
hia  principal  at  price  in  excess  of  that  agreed 
on,  and  fraudulently  appropriates  the  £ifer- 
taux  or  permits  others  to  do  so,  he  bectunes  lia- 
ble for  the  value  of  the  commissions  reeeived. — 
Craig  v.  Parsons,  161  P.  1117. 

"v.  Afjnovs  FOB  ooMPEiraAncnt. 

^i88(l)  (OkL)  EMdence  in  action  for  commia- 
aion  for  procuring  assigomenta       leases  hM 

sufficient  as  against  demurrer  thereto. — Bawl- 
ings  V.  Ufer,  161  P.  183. 

^=>e8(3)  (OkL)  In  actiou  invol'^ng  brokerage 
commissions,  where  there  was  conflict  as  to  who 
was  procuring  cause,  question  is  for  jury.— 
Chickasha  Inr.  Ca  t.  PhilUpa,  161  P.  223. 


VX.  BIOHTS.  VOWBM,  AHS  TffAHTT.T. 
TIES  AS  TO  THIBO  PEBSOHS. 

^^94  (CaLApp.)  An  appointment  as  agent  to 
sell  property  held  not  to  anthorixe  the  agent  to 
execute  a  contract  for  the  sale.— Thompson  v. 
SchoU,  161  P.  1006. 

«^I02  (N.M.)  One  who,  with  full  knowledge 
of  facts  aids  broker  in  committing  fraud  upon 
his  principal  for  whom  he  undertook  to  sell  land 
ia  lUble  to  the  principal  for  the  loss  sustained. 
-Craig  T.  Pazsoua,  161  P.  1U7. 

BUILDINGS. 

See  Schools  and  School  Districta,  <8=»68. 

BURDEN  OF  PROOF. 

S^Appeal  and  Error,  ^^1;  Bridenes,  «s» 

BURGURY. 

See  Orintfnal  Law,  «>Ca7. 

H.  PBOSECUTION  AKB  PUMlSUKEIfT. 

«=>4((1)  (CJaLApp.)  In  a  burdary  case,  in 
which  accused  waa  charged  with  the  theft  of 
an  automobile,  evidence  held  to  support  a  ver- 
dict of  guilty.— People  v.  Wiof.  IftL  P.  769. 

CANALS. 

See  Eminent  D<»a«In,  ^saSt,  82.  IBOl 

CANCELLATION  OF  INSTRUMENTS. 

See  Insurance,  4^:3280-810;  BefbrmaQon  of  In* 
strumenta. 

CARRIERS. 

See  Appeal  and  Error,  ^=31064;  Commerce, 
«=>8.  33 ;  C/onstitutional  Law,  «=a>287 ;  Crim- 
inal Law,  «s»S8,  893;  Statutes,  ^114; 
Trial,  «=>286. 

L  OOXTBOI.  ABD  BEOUZATIOll  OT 
OfMOEOB  OABBIZBA. 
(A)  In  Oeaaral. 

«=94  (Wash.)  A  jitney  line  wlilch  omtracted  Id 
carry  passengers  between  a  ferry  landing  and 
a  designated  locality  is  a  common  carrier,  sub- 
ject to  Laws  Wis,  p.  22T,  regulati^  jitney 
busses,  ete. — State  t.  Ferry  Une  Ante  Bus  Go- 
161  P.  467. 

®s»5  (Wash.)  Where  a  jitney  bus  line  con- 
tracted vrith  a  municipal  corporation  to  trans- 
port passengers  between  certain  points,  held 
that  such  transportation  was  not  rendered  on 
behalf  of  the  corporation  so  as  to  roader  the 
jitney  line  exempt  from  Laws  1915,  p.  227, 
retnuatinR  jitney  bna  transportation,  etc. — 
State  T.  Ferry  I^e  Auto  Bus  Co..,  161  P.  467. 
«s9il  (Wash.)  Lews  191S,  p.  227,  ia  not  in- 
valid because  requiring  a  surety  «mipany*s 
bond  from  jitney  buases  without  providing  for 
bonds  of  other  companies,  since  the  require- 
ment is  pMsomably  reas4MiaUe. — State  t.  Ferry 
Une  Auto  Bus  Co^  161  P.  467. 
«=>I2(9)  (Colo.)  Under  Laws  1918,  p.  464.  B 
13,  14,  21.  23.  ae  to  Public  UtlUties,  heU,  tbmt 
the  Public  Utilities  Commisrion  has  exclusive 
power  to  fix  street  railway  fares,  despite  town 
ordinance  pursuant  to  Rev.  St.  1908,  I  6076, 
fixing  rate  and  franchise.— Denver  &  S.  P.  By. 
Co.  V.  City  of  Englewood,  161  P.  151. 
^»I8(6)  (Colo.)  Since  a  review  by  the  S«- 
preme  Court  of  the  order  of  the  Public  Utilitiea 
Commission  fixing  rates  is  provided  hy  the  Pub- 
lic Utilities  Act  (Laws  1913,  p.  4M),  an  Ufe- 
terested  party  cannot  enjoin  collection  of  a  rate 
fixed  by  tbe  commission.— Denver  A  S.  P.  By. 
Go.  T.  C»tr  of  Bnglmrood,  161  P.  ISl. 
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(B)  Inienrtato  aafl  Imtwiiataonal  Trau- 
portatlon'. 

«S932(2)  (Mont.)  Stlpalation,  in  bin  of  lading 
for  interstate  Bhipment  of  cattle,  that  shipper 
most  clTe  notice  of  claim  for  loss,  cannot  be 
waived  br  carrier,  under  Interstate  Commerce 
Act,  forblddbc  cUscrimiDatknia.— WoU  North- 
ern Pac  B7.  Ca.  IffL  P.  6ia 
^32(2)  (Otcl.)  Where  notice  oC  injuries  re- 
ceived b7  a  caretaker  oxscompanTlng  an  inter- 
state shipment  of  live  stock  vas  a  condition  pre- 
cedent to  recovery,  snch  notice  cannot  be  waiv- 
ed by  the  carrier,  for  to  do  so  would  work  a 
discrimination.— Miaaoiui,  K.  ft  T.  By.  Go.  t. 
Lyim.  161  P.  1068. 

H.  OAKBIAOB  OF  GOOD!. 

(D)  Transportation  and  Delivery 
Cameri 

«=»94(S)  (Kan.)  In  action  for  failure  of  car- 
rier to  d^ver  boxes  of  goods,  where  the  only 
evidence  as  to  contents  of  value  was  that  of 
plaintiff,  whose  reputation  for  veracity  was  im- 
Deached,  verdict  for  less  than  half  the  value 
fixed  by  plaintiff  cannot  stand.— Holll<te  v. 
Hissonn  Pac.  Ry.  Co.,  161  P.  594. 
«=394(5)  (Kan.)  In  action  for  failure  to  de- 
liver goods,  evidence  held  to  present  tjuestion 
for  jury  whether  two  boxes  short  in  one  ship- 
ment were  tlw  same  two  found  to  be  over  in 
anodier.— HoUicke  t.  Missouri  Pac  By.  Oa, 
181  P.  691 

m.  OABBIAOfi  or  EXVB  STOOK. 

^»205  (Or.)  fHie  liability  as  common  carriw 
begins  with  the  actual  delivery  of  the  goods 
for  transportation,  and  not  merely  with  the 
formal  execation  en  a  receipt  or  bill  of  ladinx. 
~BlackweIl  t.  Oi^on  Short  Line  By.  Gob.  m 
P.  666. 

<6=>206  (Or.)  Where  the  station  agent  and  con- 
ductor of  a  common  carrier  were  informed  the 
day  before  an  intended  shipment  that  the  cattle 
were  to  be  put  into  the  pens  for  shipment  ac- 
cording  to  custom,  no  further  formal  notice 
was  necessary.— Blackwell  v.  Oregon  Short  Line 
By.  Co..  161  P.  565. 

Notice  to  carrier  and  readiness  of  cattle  to 
be  loaded  according  to  custom  held  a  delivery 
and  acceptance  of  the  shipment  in  the  absence 
of  objection  by  the  carrier.— Id. 
^=>207(2)  (Or.)  A  shipper  and  the  carrier  may 
make  such  stipulatioas  upon  the  matter  of  de- 
livery to  the  carrier  as  they  see  fit.— Bladcwell 
T.  Oregon  Short  line  By.  Cfc..  161  P.  666. 
€=3228(3)  (Or.)  In  an  action  for  damages  for 
delay  in  transporting  a  shipment  of  live  stock, 
evidence  as  to  its  martet  value  at  destination 
and  of  shrinkage  per  head  KM  admts^l^.— 
Blackwell  v.  Oregon  Short  line  By.  Co.,  161 
P.  565. 

^=>228(5)  (Or.)  Evidence,  in  an  action  for  de- 
lay in  transporting  live  stock,  hOd  to  sustain 
a  finding  that  the  cattle  were  ready  to  be  load- 
ed, in  accordance  with  an  arrangement  with 
the  carrier,  at  the  time  of  the  departure  of  the 
train.— Blackwell  v.  Oregon  Short  line  By. 
Co..  161  P.  665. 

^230(12)  (Or.)  In  an  action  for  damages 
through  delay  in  transporting  a  shipment  of 
live  stock,  an  instruction  that  tiie  measure  of 
damage  would  be  the  depreciation  in  the  value 
of  the  animals  caused  by  the  nf^lisent  delay 
held  proper. — Blackwell  v.  Oregon  Short  line 
By.  Co..  161  P.  565. 

«=>23l  (Or.)  Where  the  agent  of  a  carrier  is 
Joined  as  defendant  in  a  suit  for  dela^  in  a 
shipment  ot  live  stot^,  but  no  cause  of  action 
is  stated  against  him,  and  instructions  are  giv- 
en as  though  the  carrier  were  the  sole  defend- 
ant, his  name  should  be  stricken  from  the  jadg- 
ment.— Blackwell  v.  Oregon  Short  line  By.  Co. 
161  P.  565.  ' 


IV.  OABBJAOE  OF  PASSEHGSBS. 
(A)  KaliittoK  Between  Cantor  «aA  P«a- 

^»242  (OkL)  One  riding  in  a  caboose  as  care- 
taker of  live  stock  transpwted  by  the  train  is  a 
passenger,  and  entitled  to  have  the  highest  de* 
eree  of  care  exercised  towards  him.— MisBOurl. 
K.  A  T.  By.  Co.  v.  Lynn,  161  P.  1058. 

(D)  FevMonal  InJnrlM. 

«»280(4)  (Wash.)  Proprietors  of  elevators  are 
held  to  same  high  degree  of  care  as  other  car- 
riers of  passengers- Kranzuach  v.  Trustee  Co., 
161  P.  492. 

^28701)  (Wash.)  A  street  railway  owes  pas- 
senzers  the  highest  degree  of  care  consistent 
witD  reasonable  operation  of  its  cars  not  only 
while  th^  are  riding  upon  the  cars,  but  fn  en- 
tering.—Gilson  V.  Washiiigton  Water  Power 
Co..  161  P.  362. 

4=»293  (Wash.)  To  leave  projecting  floors  .in 
an  elevator  well,  construct  indicators  so  that 
they  project  into  well  and  operate  an  elevator 
cage  with  an  open  door  under  such  conditions, 
held  negligence.— Kransascb  v.  Trustee  Co..  161 
P.  492. 

<3=^298(2)  (Okl.)  A  passenger  on  a  fright 
train  assumes  the  ordinary  risks  of  injury  from 
jerks  and  jolts  incident  to  the  movement  of 
such  trains,  and,  to  recover  for  injuries  from  a 
jar,  must  show  that  it  was  unusual,  extraor- 
dinary, or  unnecessary.— Missouri,  K.  &  T.  By. 
Co.  V.  Lynn,  161  P.  10S& 
^303(1)  (Wash.)  A  street  railway  owes  pa»- 
sengers  the  highest  degree  of  care  consistent 
with  reasonable  operation  of  its  cars  not  only 
while  they  are  riding  upon  the  cars,  bat  In 
aUghting.— GDscn  t.  Waaninxton  Water  Power 
Co..  IM  P.  862. 

«=s>307(4)  (OkL)  In  an  action  by  a  caretaker 
of  an  interstate  shipment  of  live  stock,  held  that 
the  written  contract,  requiring  notice  of  injury 
within  80  day*  of  tibe  date  tlwreof  waa  reason- 
able and  vwd.—liassoari,  E.  &  T.  By.  Go.  t. 
Lynn,  161  P.  1068. 

«=»307(6)  (Okl.)  In  an  action  by  a  caretaker 
of  an  interstate  shipment  of  live  stock,  held  that 
under  the  written  contract  notice  of  injury  with- 
in 30  days  of  the  date  thereof  was  a  condition 
precedent  to  recovery.— Missouri,  K.  ft  T.  By. 
Co.  V.  Lynn,  161  P.  1058. 

«=>3I3  (OkL)  The  shipper  of  live  stock,  un- 
der a  written  contract  obligating  him  to  hold 
the  carrier  harmless  for  any  damages  it  mi^t 
be  required  to  pay  the  caretaker  accompanying 
the  stock,  is  not  a  necrasary  party  to  an  action 
by  the  caretaker  against  the  carrier  for  person- 
al injuries.- Missouri,  K.  &  T.  By.  Go.  T.  I^ynn, 
161  P.  losa 

«=»3I8(3)  (Wash.)  In  an  action  for  death  o( 
plaintiflrs  minor  child  while  a  passenger  in  an 
elevator  operated  in  an  office  DDlldlng  belong- 
ing to  deiendant,  evidence  held  to  warrant  a 
finding  that  elevator  was  twgligently  construct- 
ed, inherently  dangennuL  ana  that  this  was 
cause  of  death  of  child.- Kranzosch  v.  Trustee 
Co..  161  P.  492. 

«=»3I8(4)  (Cal.)  In  action  for  injuries  from 
being  strode  by  electric*  car,  evidence  that  mo- 
tornian  approached  station  elowly  and  wiQi 
proper  precautioi»  held  to  support  finding  for 
defendant-^Tucker  v.  Pacific  Electric  By.  Co.* 
Ittl  P.  1147. 

(B)  GoatrtbntoiT    ll«wUi|«ii«e    of  PWMoa 
Injwrea. 

i8=>340  (Cal.)  Where  person  was  injured  by  be- 
ing struck  by  electric  car,  doctrine  of  last  clear 
chance  did  not  apply  where  motorman  did  not 
know  plaintiff  was  in  position  of  danger. — 
Tackex  v.  Pacific  Electric  By.  Co.,  101  P.  1147. 
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CASE-MADE. 

Se^Ap^a  and  Brror,  (»=»S62-698.  685,  644, 

CASUAL  EMPLOYMENT. 

See  Blaster  and  Servant.  ^s»862. 

CATTLE  GUARDS. 

See  BallroadB,  «=»412. 

CAVEAT  EMPTOR. 

See  Banka  and  Banking,  «s»77. 

CERTAINTY. 

See  Indictment  and  InfonnatUoi,  Cs^Tl:  Plead- 
ing, ^iBi  Sales,  «s»l ;  Spedfie  Perform- 
anee»  ^s»2B. 

CERTIFICATE. 

See  Appeal  and  Error,  4=»612,  668;  Gorpora- 
tloni,  «=s^. 

CERTIORARI. 

See  Appeal  and  Error,  «=»660;  Maater  and 
Servant,  «3b>41T. 

I.  HATUBE  AHD  OBOITHDS. 

«»28a)  (Cal-App.)  Rule  that,  where  conrt 
once  obtains  jurisdiction  of  subject-matter,  Its 
declairai  of  a  qneetion  arising  therein  etroceous- 
ly,  will  not  afford  ground  for  a  writ  of  review, 
has  no  application  to  case  where  question  is 
whether  court  has  authority  to  determine  mat- 
ter before  It— BIch  v.  Superior  Conrt  of  Cali- 
fomia  in  and  for  Mendocino  County,  161  P. 
291. 

<S=>28(1)  (Mont.)  TJnder  Rev.  Codes,  |  7203, 
certiorari  can  only  be  invoked  where  tba  in- 
ferior tribunal  has  exceeded  its  juriaffitetioB.— 
State  V.  Mullendore.  161  P.  949. 
«s>28(3)  (Mont)  Under  1911  Laws,  c.  112, 
as  amended  by  1913  Laws,  c.  133,  authorizing 
commissioners  to  apportion  an  existing  debt  be- 
tween  old  and  new  counties,  the  eommlsBioners 
did  not  exceed  their  Jurtedtction,  so  as  to  be 
subject  to  review  by  certiorari,  because  they  er- 
roneously assumed  that  certain  property  was 
owned  by  the  county.— State  v.  Mullendore,  161 
P.  949. 

«=)29  (Mont)  Under  Rev.  Codes,  |  7210,  cer- 
tiorari cannot  supply  defects  or  restrain  ex- 
cesses in  tha  action  of  an  inferior  tribunal 
therein.— State  v.  Mullendore.  161  P.  949. 

n.  FBOCEEDINQS  AlfB  DETEBMINA. 
TIOK. 

4a»69  (Mtmt)  A  trial  court  should  not  enter 
a  Judgment  upon  certiorari  proceedinze,  out- 
lining wbat  an  inferior  tribunal  should  find, 
after  auch  tribunal  baa  adjourned. — State  v. 
MnUendore,  161  P.  949. 

CHAMPERTY  AND  MAINTENANCE. 

^7(1)  (Okl.)  Rev.  Laws  1910,  |  2260,  relat- 
ing; to  champerty,  does  not  apply  to  judicial 
sales,  and  possession  by  defendant  for  more 
than  one  year  prior  to  sale  by  guardian,  taking 
rents  and  profits,  does  not  affect  purchaser's 
title.— Drennan  v.  Harris,  161  P.  781. 


CHANCERY. 


See  Egoity. 


CHARACTER. 

See  Witnesses.  «»338,  849. 


CHARfiE. 

See  Public  Service  Commismons,  ^sa7. 

By  carrier,  see  Carriers,  ^»12,  18. 

For  telephone  service,  see  TelesraiAi  and  Td- 

epbones. 

For  water  service,  see  Waters  and  Water  Conrs- 

es.  «S3257,  258. 
To  jury,  see  Criminal  Law.  «=3757-829;  Trimi, 

«=»191-296. 

CHARITIES. 

n.  COHSTR1T0TIOH,  ADMimSTRA. 

TIOH,  AlTD  rarFOBOEMEirr. 

^=»35  (Nev.)  Where  a  will  gave  income  of 
realtr  to  fraternal  order  on  condition  that  it 
should  establish  a  home  named  after  testator's 
son,  held,  that  order  waa  etititled  to  the  income 
only  so  long  as  it  maintained  home.— In  re  Hart- 
ung's  Estate,  161  P.  716. 

CHARTER. 

See  Huuidpal  Conwrations,  ^9»60T. 

CHATTEL  MORTGAGES. 

X.  BSQinSITES  AKD  TAUDXTT. 

(A)  Matvre  m,mA  BlMe»1l«lf  of  Trsufers 
of  Chattels  «•  Seovrltr. 

4»5  (Wash.)  Assignments  of  a  company's  fu- 
ture income  as  security  for  d^t  heU  chattel 
mortgages  within  Rem.  &  BaL  Code,  |  8660, 
declaring  such  instruments  vcdd  unless  record- 
ed, especially  as  section  3659  provides  that  all 
kinds  of  personal  property  may  be  mortgaged. 
— Heermans  v.  Blakeslee,  161  F.  489. 
«»I8  (Wash.)  Rem.  &  Bal.  Code.  C  86S9.  pro- 
viding ''all  kinds  of  personal  property"  may  be 
mortgaged,  is  not  limited  by  the  later  enumera- 
tion of  certain  kinds  of  property  under  the  doc- 
trine of  eJusdem  goieris  so  as  to  exclude  moxt- 
gages  of  future  earnings.— Beermana  t.  Blakes- 
lee. 161  P.  489. 

nz.  ooKSTBvonoir  ahd  ofebatiov. 

<D)  Iilm  «B«  Prtorttr* 

«=alS8(l}  (Wash.)  Under  Rem.  ft  BaL  Code,  | 
3660,  declaring  unrecorded  chattel  mortgages 
void  against  subsequent  creditors,  garnishment 
liens  on  funds  due  a  judgment  debtor  are  au- 
perior  to  prior  unrecorded  aerignments  by  said 
debtor  of  its  future  income.— Heermans  r. 
Blakeslee,  161  P.  489. 

Under  Rem.  ft  Bai  Code,  {  3660.  aa  to  re- 
cording diattel  mortgagee,  a  creditor's  valid 
lien,  whether  acQuired  by  judicial  process  or 
otherwise,  is  superior  to  an  nnraoorded  chi^td 
mortgage.— Id. 

IV.  BIOHTS  ASP  LIABIUTTES  OF 
PARTIES. 

^»  1 72(4)  (Kan.)  Hiat  second  mortgagee  in  re- 
plevin pleads  that  the  first  mortgage  was  fully 
paid  will  not  prevent  proof  of  satisfaction 
otherwise  than  oy  payment  of  monev.-~<^m- 
mercial  State  Bank  v.  Baker,  161  P.  620. 

In  replevin  by  second  mortgagee  against  mort- 
gagor and  holders  of  prior  mortgage  in  pos- 
session, plaintiff,  without  pleading  payment  or 
satisfaction  of  prior  mortgage,  may  o^er  [utwf 
of  payment  or  satisfaction,  or  any  fact  dtifeat- 
ing  its  priority.- Id. 

In  replevin  by  second  mortgagee,  where  mort- 

Sagor  files  cross-petition  asserting  payment  of 
rst  mortgage  and  that  he  is  owner,  subject 
only  to  lien  of  plaintiff,  he  may  set  up  against 
bis  codefendanta  a  claim  for  unllqpidated  dam- 
ages from  transactioBs  oonuectea  with  tbeir 
possession  of  the  propevtj.— Id, 

CHECKS. 

See  Banks  and  Banking,  «s>lAS,  UXk, 
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CHILDREN. 

See  Adoption:  CMndnal  lav,  ^•687;  Di- 
▼ozio8»^»812;  Quardluand  ..ard;  IniaiitB. 

CHOSE  IN  ACTION. 

See  AmignmenU. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Oriminal  Law.  «s»652. 

CITIES. 

Bee  Municipal  Corpora  tionm. 

CIVIL  RIGHTS. 

See  OonatitiitlotULl  Iaw,  «s»82-80. 

CLAIMS. 

See  Bankniptt?,  «=>363;  Ooandee,  «»2(M, 
206;  Ezeentora  and  Adadidatzaton,  «b9221, 
2T7;  Fiandulent  OonnorueM,  ^»Z17. 

CLASS  LEGISLATION. 

See  OonstltDtlonal  Law.  «s»20a 

CLERKS. 

See  Conntiea,  4s3»89,  14A;  Mandamni,  Cbb»121. 

CLIENTS. 

See  AttoTn<7  and  Client 

CLOUD  ON  TITLE. 

See  Qtdetlng  Title. 

COLLATERAL  ATTACK. 

See  Judgment,  «=>489. 

COLLATERAL  SECURITY. 

See  AwliBiBent^  ^78;  IPledgei. 

COLOR  OF  TITLE. 

See  Adnne  Poneesion. 

COMMERCE. 

L  POWXB  TO  BEOUIATB  IH  OBH- 

^s>9  (Kan.)  AHowaDce  of  an  attorney's  fee  in 
action  to  recover  for  lose  of  intersbite  ahip- 
meot  for  which  i)roTislon  is  made  in  Qen.  St. 
1909,  I  7107.  fa  nuwarranted;  aa  the  federal 
law  aapereedes  the  atate  rtatote^  and  the  re- 
corerr  mnat  be  based  thereon.— Andrewi  v.  Un- 
ion Pac.  R.  Co..  181  P.  600. 
4=98  (Kan.)  The  aecority  of  the  Uvea  and 
homes  of  the  people  Is  more  important  than  in- 
terstate commerce,  and  the  latter  must  jield  to 
the  former  under  the  reserve  police  power  of 
the  state.— Kaw  Valley  Drainage  IMit.  of  Wy- 
andotte County  T.  Mlasoari  Pac.  By.  Co.,  im. 
P.  987. 

The  control  of  Intentate  commerce  vested  in 
Congress  is  modified  by  Act  Cong.  Mar(^  8. 
1899.  c.  425,  SS  9,  10,  30  Stat  1151.  in  the  mat- 
ter of  bridges  over  navigable  streams  located  in 
a  single  state,  and  concurrent  ptmer  over  lOCh 
bridges  is  vested  in  the  Btate.-4d. 

n.  SUBJECTS  or  BEOUiaiTIOH. 

<=»27  <Cal.)  The  test  of  employment  in  inter- 
state commerce,  within  federal  Employers'  Lia- 
bility Act,  is  whether  employ^  at  the  time  of 
injury  was  engaged  in  interstate  transportation 
or  in  work  so  closely  related  to  It  as  to  be 
practically  a  part  of  it— Southern  Pac.  Co.  t. 


Industrial  Accident  Oommlaslon  of  State  of 
California,  Iffl  P.  1139. 

BailroAd  track  used  indiscriminately  In  both 
interstate  and  intrastate  commerce  is  an  in- 
stmmentali^  of  interstate  commerce,  and  those 
engaged  in  its  repair  are  engaged  In  interstate 
commerce. — Id. 

Gateman  employed  by  railroad  operating  In- 
terstate and  intrastate  trains,  at  point  used 
daily  by  many  trains,  whose  employment  was 
considered  in  making  up  main  schedules,  killed 
by  intrastate  train  while  backing  horse  away 
from  tracks,  was  "coigaged  in  Interstate  com- 
merce."—Id. 

^=>27  (GaL)  Bailroad  eroealnf  flagman  on 
brandi  line  need  for  interstate  and  intrastate 
commerce,  UUed  while  flagsfng  a  train,  hOd 
"engaged  in  interstate  OHnmerce,"  so  that  state 
Indostrial  accident  commission  had  no  jurisdic- 
tion  to  make  an  award.^-Soatheni  Pac  Co.  v. 
Indnatrial  Acdduit  CtHnmisrioa  of  State  of 
California.  161  P.  1142.. 

«=27  (Cel.)  Electric  lineman,  killed  while  re- 
moving an  overhead  td^hone  wire  from  a  trol- 
ley wire  so  tbat  cars  on  electric  railway  consti- 
tuting part  ci  intentate  system  mt^t  he  oper- 
ated, was  engaged  in  intentate  commerce,  and 
state  industrial  accident  commission  was  with- 
out Jurisdiction  to  make  an  award. — Southern 
Pac  Co.  V.  Industrial  Accident  Commission  of 
State  of  California,  161  P.  1148. 
«f=>27  (Waah.)  An  employe,  injured  while  build- 
ing ft  scaffold  for  painnng  a  railroad  freight 
shed,  is  not  engaged  in  an  act  so  directiy  con- 
nected with  interstate  commerce  as  to  form  a 
part  tiiereof,  and  his  injury  la  not  compenaaUe 
under  the  federal  Employers'  Liability  Act— 
Killes  T.  Great  Korthem  Sy.,  161  P.  68. 
^=»33  (Kan.)  A  shipment  from  a  point  In 
Kanaaa  to  a  p(dnt  In  Missonri  sold  by  the 
oonrignee  befwe  dalivery  to  a  dealer  in  Eann% 
taken  acnw  tiw  state  line  and  back  again  to 
Kansaa,  was  an  interstate  shipment— Andrew 
V.  Union  Pac.  B.  Oos  161  P.  «». 

m.  MBAm  ABD  METHODS  OV  BXO- 
mLATIOB. 

«s»58  (Kan.>  A  bridge  which  is  a  part  of  an 
interstate  railroad  ht^way  may  be  removed 
from  a  stream  if  it  constitutes  such  an  obstme- 
tlon  as  to  cauae  the  river  to  overflow  and  im- 
peril the  livM  and  property  of  the  people  resid- 
ing nearby.— Kaw  Valley  Drainage  Dist  of  Wy- 
andotte County  V.  liissoori  Pac  By.  Co.,  101 
P.  937. 

Where  the  federal  government  and  the  state 
have  concurrent  Jurisdiction  of  the  bridging  of 
a  navigable  stream  located  oitirely  within  one 
state,  a  bridge  erected  without  the  sanction  of 
the  War  Department  and  without  regard  to 
public  and  private  rights  la  a  public  nuisance 
and  may  be  abated  though  a  part  of  an  inteiv 
state  railroad  highway.—juL 

COMMERCIAL  PAPER. 

See  Bills  and  Notea 

COMMISSION  AND  COMMISSIONERS. 

See  Countlea,  «s>>68.  118,  204;  Ballroada,  «s» 
9;  Taxation,  «»4e4. 

COMMISSION  MERCHANTS. 

See  B^acttam. 

COMMISSIONS. 

See  Brokers,  ^=n4li~8&. 

COMMON  CARRIERS. 

See  Garrlers,  . 
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COMMON  LAW. 

Se«  Arbitnttion  and  Award,  «=»2;  Narigable 
Waters,  «=>44. 

^12  (Idaho)  Rev.  Codes.  S  18.  adopting  the 
common  law  of  England  ao  far  as  not  repognant 
to  or  in  conflict  with  the  laws  of  U»e  United 
States  or  the  Constitntion  and  laws  of  the  state, 
adopts  only  so  mnch  of  the  common  law  as  is 
applicable  to  the  locaX  conditions. — ^Nortiiern 
Pac.  Br.  Co.  T.  mnel.  161  P.  851. 

COMMON  SCHOOLS. 

S«e  Schools  and  School  DiBtricta. 

COMMUNITY  PROPERTY. 

See  Hnsband  and  Wife,  4=3264,  265. 

COMPARATIVE  NEGLIGENCL 

S«e  Negligence,  «s>101. 

COMPENSATION. 

See  Attorney  and  Client,  «=»ie5-192;  Brokers, 
4=»49~8S;  Eminent  Domain,  ®=»70-lS0; 
Master  and  Servant,  «=»6ft-84;  Registers  of 
Decda;  Witnewes,  ^^SL 

COMPETENCY. 

See  Ezecators  and  Administratora,  4»16 ;  Wit- 
neasea,  «=>53-19». 

COMPLAINT. 

See  Pleading,  4=>53, 67. 

COMPOUNDING  FELONY. 

See  Contracts,  «»18& 

COMPROMISE  AND  SEHLEMENT. 

See  Payment;  Release. 

1^8(3)  (Cal.)  Where  settlement  of  an  action 
was  made  after  consultation  with  several  at- 
tomeya,  it  wnild  not  be  set  aside  for  fraud 
where  there  was  no  proof  of  advantage  having 
beoi  taken  of  the  maker.— Gill  v.  Soouem  Pac. 
CJa,  161  P.  1163. 

BiadeQnacy  of  condderaticHi  alone,  at  least 
TinUfw  sndi  as  to  shock  the  eaudence,  does  not 
constittite  oc  ertebUah  f  ravd  in  settlement  an 
action.— Id. 

COMPUTATION. 

See  Interest,  ^=>45,  BO ;  Lindtatlim  of  Actloiu, 
^53-125;  Time. 

CONCLUSION. 

See  Griminal  Law,  4s>448. 

CONCLUSIVENESS. 

See  Aimeal  and  Error.  «s>662,  663;  Jodgmoit, 

CONDEMNATION. 

Sm  IDiF'iTMwt  Domain, 

CONDITIONS. 

See  Attachment,  ^»844;  Banks  and  Bank- 
ing, 4=>47;  Evidence,  «=>420.  444;  Mort- 
gages, «=»608% ;  Pleading,  «=»238;  Vendor 
and  Paichaser,  «Bi07.  Jll6. 

CONFESSION. 

See  Orlminml  Law,  4»ffl«-C81. 

CONFIRMATION. 

See  OnaicUan  and  Ward,  «S9103. 


CONFLICT  OF  UWS. 

See  Master  and  Semnt,  «»86.  2S0)4. 

CONSENT. 

See  Account  Stated.  «=36,  6;  Adoption*  «»7! 
Judgment,  4=»667. 

CONSIDERATION. 

See  Contracts,  ^74-90;  Evidence.  *=>41». 
432;  Fraodnlent  Gonveyances,  «=>277;  Guar- 
anty, «S=>14.  16;  Beleaae,  «=»ia. 

CONSPIRACY. 

See  CModnal  Law,  ^=s>^, 

I.  OXVXZi  UABUXTT. 
<B)  Aotl«ma. 

«»19  (Wash.)  In  anit  by  the  trostee  In  bank- 
ruptcy of  a  private  bank  against  a  nanonal 
bank,  evidence  ft«Id  not  to  snow  a  ctmspiracy 
whereby  the  latter  waa  to  advance  to  the  for- 
mer funds  saffidoit  to  enable  it  to  secure 
enough  deposits  to  pay  its  debt  to  the  nationu 
bank.— Donlap  v.  Seattle  Nat.  Bank,  161  P. 
364. 

CONSTITUTIONAL  UW. 

See  Courts,  «8=>188. 

For  validly  of  statates  rating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Enactment  and  validity  of  statntes  in  general, 
see  Statutes,  «s=»464.  „      ^  .  

Subjects  and  titles  of  ftatotcB,  lee  Statates,  «s» 
107-114. 

n.  coNSTBUonoH.  opiaiATioir. 
AMD  KNPoiumimTOF  omr- 

8TITUTIOMAX.  FBOTISXON8. 

«sl3  (Not.)  Tht  object  of  construction,  as 
applied  to  written  Oonstltution,  is  to  give  effect 
to  intent  of  the  people  in  adopting  it,  which  in- 
tent is  to  be  foand  in  instnunent  itsett.— Wren 

V.  Dixon,  161  P.  722. 

«=>24  (Nev.)  Statotes  may  be  nollified,  in  so 
tar  as  future  operation  Is  concerned,  by  «i  con- 
stitution as  well  as  by  statote.— ^Wr«i  t.  tnxon, 
161  P.  722. 

«=>29  (Nev.)  Const,  art  10,  |  1,  as  amended 
in  1906  (see  Laws  1907,  p.  601),  nulUfied  the 
section  as  amended  In  1902  (see  taws  1901.  p. 
136)  and  St.  1905,  e.  68,  providing  for  an  as- 
sessment <rf  miniztf  <^im8  In  accoraanee  there- 
with, so  that  an  assessmrat  under  each  stat- 
ute in  1909  was  invalid.— Wren  t.  Dixon.  181 
P.  722. 

In  determining  when  constitutional  provision 
is  self-execntlng,  there  is  a  distinction  between 
declarative  limitation  erf  legislative  power  on 
a  given  subject,  within  which  legulation  may 
or  should  be  enacted,  and  positive  constitotion- 
al  inhibition  which  no  legisuitive  act  can  relievo 
or  modify. — Id. 

<e=>29  (Or.)  Since  an  injured  wwrkman's  ac- 
tion for  damages  under  Employera'  LiabiliCT 
Act  is  tort,  and  a  county,  under  L.  O.  L.  j  dSS, 
can  be  sued  on  its  contracts  and  not  otherwise, 
he  cannot  recover,  in  spite  of  Const  art  1,  i 
ID,  providmg  that  evew  man  shall  have  a  rem- 
edy by  due  course  of  U.w  for  any  injury,  sujui 
provision,  as  regards  counties,  not  being  self- 
executing.— Clark  V.  Coos  County,  161  P.  702. 
«s»32  (Nev.)  Prohibitory  provisions  in  a  Con- 
stitatioa  are  nsually  seW-execatiog  to  the  ex- 
tent that  anything  done  in  violation  of  them  is 
void;  but  are  not  sel^-executlng  when  they 
really  indicate  nrinciples  without  laj'ing  down 
rules  by  which  they  may  be  given  force  of  law. 
—Wren  v.  Dixon,  161  P.  722.  ' 
<^38  (MonL)  The  Constitution  can  be  cbanned 
or  modified  only  in  the  manner  indicated  in  arti- 
cle  19  thereof  as  to  amwdnuntf^  and  initial 
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tive  mMuiiics  cannot  tmacren  ihe  Oonstita- 

tion.— State  v.  Stewart,  iM  P.  809. 
^43i2)  (Wash.)  Defendant  havins  applied 
for  and  received  a  certificate  to  practice  oate* 
opathy,  upon  being  prosecated  for  practicing 
medicine  and  sureery  without  a  certificate, 
cBonot  complain  oi  the  unconstitutionality  of 
the  prOTlsioua  of  the  etatnte,  restricting  the 
right  to  secure  a  certificate  to  practice  medicine 
and  surgery,  where  such  resmction  does  not 
invalidate  toe  entire  act.— State  v.  Bonham. 
161  P.  377. 

<S=>48  (Or.)  The  presamption  fs  always  in  fa- 
vor of  the  validity  of  the  statute,  and  ite  re- 
pugnant to  the  Constitution  must  clearly  a.p- 

gear.— Cuayton  t.  BnterprlM  Etectrte  Co..  lol 
'.  411. 

m.  DIBTBXBimON  OF  OOVEBR- 
XENTAL  POWERS  AXD 
FUNCTIONS. 
(A)  Iievlftlttttve    Poir«i>B    «m<  Delev*tl«B 

•=300  (Wash.)  The  Legislature  has  power,' 
when  enacting  a  statute  creating  a  new  right 
with  its  remedy,  to  vest  in  some  board  or  per- 
son power  to  adjudicate  all  matters  arising 
under  the  statute,  and  to  make  aach  adjudica- 
tion final  and  conolnaiTe.— Stats  t.  Board  of 
Trustees  of  Firemen's  Relief  &  Paudou  Fund, 
361  P.  S61. 

«=963(2)  (Or.)  The  right  to  regulate  rates  can 
be  delegated  to  a  municipality  onVjr  by  dear 
and  ezpresB  terms,  and  all  douMs  must  be  re- 
solved against  the  municipality.— CSt7  of  Wood- 
bum  V.  Public  Service  Comimsaion  of  Oregon, 
1«1  P.  391. 

«=»64  (Wash.)  Rem.  &  Bal.  Godn,  K  8386- 
840T,  regulating  practice  of  medicine,  are  con- 
BtltuiioDal,  although  sectioD  8391  provides  that 
to  secure  a  certificate  to  practice  medicine,  the 
applicant  most  be  a  graduate  of  a  medical 
school  whose  reguirements  are  not  less  than 
those  prescribed  oy  the  Association  of  Ameri- 
can Colleges  for  that  year,  such  provfadona  not 
granting  legisladTe  fanctions  to  tiie  Baiocia- 
tion.— State  v.  Btmbam,  181  P.  877. 

©»67  (Okl.)  Judicial  power  Is  aathorlty  to 
hear  and  determine  where  rights  of  persons  or 
property  or  propriety  of  act  are  the  subject-mat- 
ter of  adjudication,  and  a  judicial  act  involves 
exercise  of  judgment  or  dlawetioa.r-In  re  Ooart- 
bouse  of  Okmulgee  Oonnty,  161  P.  200. 
«s»70(3)  (Wash.)  The  wisdom  of  a  legislative 
restriction  on  the  right  to  procure  a  certificate 
to  practice  medicine  end  sBrgerr  Is  a  qnestiim 
Cor  the  L^slatme  and  not  fyr  the  court— 
State  v.  Bonham,  161  P.  877. 

tV.  POUOE  POWER  IH  OENEBAI.. 

4^91  (Mont.)  Destruction  of  saloon  keeper's 
stock  of  liquors  by  militia  ofilcers  for  failure  to 
observe  closing  order  promulgated  during  labor 
troubles  held  not  a  valid  exerdae  of  the  state's 
poUcfl  power.- Herlihy  Donohue,  161  P.  .164. 
«sa8f'  (Or.)  When  an  owner  devotes  his  prop- 
erty to  a  ose  in  which  the  public  has  an  inter- 
est, he  must  submit  to  be  regnlated.— Oity  of 
Woodbnm  t.  PnbHc  Service  Gommisdon  of 
Oregon,  161  P.  801. 

V.  PERSONAI^  CIVXIi.  AND  POim- 
OAi  UOHTS. 

(Wash.)  The  fourth  and  flfUi  araend- 
ments  te  the  federal  Constitution  are  Ilmlta- 
tiona  upon  powers  of  the  federal  government 
and  have  no  applicatttm  to  movers  of  the  states. 
—State  V.  Ferry  Line  Auto  Bos  Co.,  161  P.  467. 
«=»83(3)  (Wash.)  Laws  1916,  p.  227.  regulat- 
ing motor  vehicle  transportation  for  hire,  does 
not  violate  Const,  art.  1,  |  17,  prohibiting  im- 
prisonment ft»>  debt  «n!^  In  casm  of  abscond- 


ing debtors.— State  v.  Ferry  Line  Auto  Bu  Co,, 
161  P.  467. 

«=>89(1)  (CaL)  The  right  to  make  contracts  is 
subject  to  reasonable  r^alatlon  designed  to  pro- 
mote the  general  convenience,  prosperity,  and 
welfare.— Ex  parte  Ballestra,  1^  P.  120. 

VI.  VESTED  BIGHTS. 

«=»I02(D  (Kan.)  Begister  of  deeds  held  not 
entitled  on  theory  of  vested  interest  in  excess 
fees  under  Gen.  St.  1909.  {  867(),  to  claim  all 
such  fees  upon  change  in  mode  of  payment  by 
Laws  1813,  c.  197.— Board  of  Com'rs  of  Cloud 
County  T.  Ott,  161  P.  629. 

Til.  OBLIOATIOH  OF  OOKTRAOTS. 

(B)  Oontrmota  of  States  anA  Mwnlelpatltlesk 

«B»I35  (OrO  The  fact  that  a  telephone  compa- 
ny's city  francbise.  limiting  rates  to  bo  charged, 
was  made  prior  to  the  enactment  of  the  Public 
Utility  Act,  and  before  the  state  attempted 
to  regulate  such  rates,  does  not  debar  the  state 
from  increasing  the  rates  because  of  protiibi- 
tlon  of  impairment  of  contract^.— City  of  Wood- 
bum  T.  Public  Service  Cemmiesion  -ef  Oregon, 
161  P.  891. 

(C)  ContraeU  of  lM«lvldm«la  am«  Frlxatc 

Co  rp  o  FOtl  oDi . 

«=3l65  (C!olo.)  Laws  1911,  p.  269,  making  di- 
rectors of  corporation  fail^g  to  file  annual  re- 
port individually  liable  to  its  creditors  and  snh- 
ject  to  a  fine,  is  bo  far  penal  that  it  may  be 
repealed  without  Impairing  the  obligation  of 
contracts.— Credit  Men's  Adjustment  Co.  v. 
Vickeiy,  161  P.  297. 

IX.  pBTvn^Es  OB  nanmrtXEs. 

AMD  OUtSS  I^GISULTION. 

«s»205(5)  (Wash)  Laws  1915,  p.  227,  reaulr- 
ing  bonds  from  motor  vehicles,  but  not  from 
street  car  companies,  does  not  violate  Const, 
art.  1,  S  12,  prohibiting  granting  immunities  to 
n  class,  since  the  distinction  is  reasonable.— 
State  V.  Ferry  Line  Auto  B^s  C!o.,  161  P.  467. 
€=»208(6)  (Wash.)  Laws  1916,  p.  227,  is  not 
void  because  it  exempts  carriers  of  United 
States  mail  from  its  regulation  of  motor  vehide 
traffio.~-State  r.  Feny  Xine  Auto  Bus  Co.,  161 
P.  467. 

XX.  DUE  PBOCESS  OF  LAW. 

®s»276  (CaL)  The  constitutional  guaranties  of 
liberty  include  the  privilege  of  every  citizen  to 
select  those  tradesmen  he  desires  to  patronize, 
and  equity  cannot  take  away  this  right,  either 
directly  or  indirectly,  without  due  process  <A 
law.— New  Method  Laundry  Co.  v.  afacCann, 
161  P.  99a 

^^285  (Cal.)  In  proceeding  to  subject  property 
to  tax  or  assessment,  no  curative  act  can  de- 
prive property  owner  of  right  to  resist  pretended 
sale,  where  assessment,  if  enforced,  would  de- 

firive  hira  of  hie  property  without  due'process  of 
aw,  or  otherwise  infnnge  Us  con8titutl<mal 
rights.— Imperial  Land '  Co.  v.  Imperial  Irr. 
Dist,  161  P.  113. 

®=}2g0(l)  (Idaho)  An  assessment  for  drainage 
district  against  a  canal  corporation  cannot  Be 
deemed  an  assessment  agaiust  the  waste  ditch 
of  the  company,  depriving  them  of  property 
without  due  process  of  law,  but  against  the 
corporation  by  reason  of  its  being  relieved  of 
the  necessity  of  maintaining  such  waste  ditch. 
— In  re  Drainage  Diet.  No.  1  of  Canyon  Coun- 
ty, 161  P.  315. 

<e=>287  (Wash.)  Laws  1916.  p.  227.  regulating 
motor  vehicles,  and  requiring  a  bond,  ooea  not 
unconstitutionally  take  property  without  due 
process  of  lBw.-^tate  v.  Ferrr  Line  Auto  Bus 
Co.,  161  P.  467. 

'S=33Z0  (Mont.)  Before  any  punishment  could 
be  inflicted  on  FHloon  keeper,  who  disobeyed  or- 
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der  of  tnilltla  officer  closing  saloons  during  la- 
bor troubles,  Dotice  to  him  of  charge  againBt 
tiim,  opportunity  to  prepare  and  presrat  de- 
fense, and  adjudication  of  guilt  by  eoine  compe- 
tent tribunal  were  indiapeuaUe^Heilihy  t. 
Donohae,  161  P.  101. 

CONSTRUCTION. 

See  Boandariee,  «=>3,  14;  CharitieiL  «=o85; 
Constitutional  Law,  «s>13-48:  Oontracts, 
^152-212:  Counties,  «=»146;  Criminal 
Iaw.  €=»822 ;  Deeds,  «=s>101,  108 ;  Evidence, 
4^111  il8 ;  Insurance,  4s»146;  Landlwd  and 
Tenant.  «=9322 ;  Limitation  oi  Action*.  ^ 
5;  Release,  «=»27.  29;  Statutes.  «s»17»- 
276;  Sdpnlatlons:  Trial,  «es^aXL29e.  4M; 
Vendor  and  Pnrchuw*  «»6S;  Willi,  ^» 
441,  597. 

CONSTRUCTIVE  POSSESSION. 

See  Adverse  Foeeeiiiai,  *b»100. 

CONTEMPT. 

See  Divorce.  •a»269. 

n.  POWER  TO  pmasH,  and  fbo- 

OEEBINOS  THERBFOB. 

^66(S)  (OU.)  Whether  trial  court  asked  ques- 
tions indicating  opinion  as  to  gnllt  of  defend- 
ant charged  with  contempt  is  not  reviewable 
where  no  objection  or  exception  was  taken  to 
thrt  questions.— Fowler  v.  Fowln.  161  P.  227. 
«=966(7)  (Okl.)  On  attachment  for  contempt  in 
disobeying  order  to  pay  alimony,  remarlc  of 
counsd  that  defendant  got  married  and  promised 
before  God  and  man  to  support  his  wife,  and  "he 
faas  this  litUe  child  whose  doty  it  is  to  support," 
Is  not  ground  for  reversal— Fowler  v.  Fowler, 
161  P.  227. 

CONTINUANCE. 

See  Grlmlnal  Law,  «=s»608. 

«s»l4<2)  (Gal^App.)  Where  plaintiff  amended, 
without  objection,  as  to  endentisry  matters, 
refusal  of  continuance  to  aiaUe  dnendant  to 
prove  actual  purchases  was  not  an  abuse  of 
trial  court's  discretion.— Bartnett  t.  Wilww. 
161  P.  281. 

CONTRACTORS'  BONDS. 

See  Municipal  Corporations,  «=b847. 

CONTRACTS. 

See  Aoeonnt  Stated  ;  Action,  «s>48 ;  Adoption, 
4=^2  Animals,  4=>23;  Arbitration  and 
Award;  Assignments;  Bailment:  Bills  and 
Notes;  Carriers,  ^207;  Chattel  Mortgagee; 
Compromise  and  Settlement;  Constitutional 
Law,  «=988,  136, 166,  276;  Corporations, 
121.  306;  Counties,  «=3ll3 ;  CoTenants; 
OuMtoms  and  Usages;  Estoppel,  4=378;  Evi- 
dence, «»384-44S;  FraucU.  SUtute  of : 
Gaming,  4;^7,  49 ;  Guaranty;  Guardian  and 
Ward,  4=^S;  Insurance;  Interest;  Land- 
lord and  Tenant ;  Mechanics'  Liens,  ^=>61-~ 
78;  Municipal  Corporations.  «=»247,  249, 
347-374;  Payment;  Partnership;  Pledges; 
Principal  and  Agent;  Principal  and  Surety; 
Reformation  of  Instruments ;  Release ;  Sales, 
«s3l;  Specific  Performance;  Stipulations; 
Subrogation:  Use  and  Occupation;  Usury; 
Vendor  and  Purchaser;  Warehousemen ; 
Work  and  Labor. 

I.  REQTOSITEft  AMD  VAMBITT. 
<A)  Ifatnr*  and  BiiaamttMls  In  Oeneral* 

4e»6  <Okl.)  Where  party  of  first  part  granted 
easement  in  consideration  of  things  to  be  per- 
formed by  party  of  second  part,  contract  as  to 
party  of  first  part  is  executed,  and  as  to  the 
party  of  second  part  is  executory  and  binding, 
^albreath  Gas  Go^  v.  Undsey.  161  F.  BSO. 
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(B)  ]pBrtl«%   rropwutl*.  u<  Aeeeptanoe. 

«=»28(3)  (Wash.)  If  there  is  no  written  con- 
tract to  be  overcome  by  clear  and  convindng 
evidence,  an  oral  egieement  may  he  estabUshed 
by  preponderance  of  evidence. — ^Hogfaes  T.  Bftst- 
em  By.  ft  Lumber  Co.,  161  P.  343. 

(D)  CoBBldermtiom. 

•&»74  (Oal.)  Services  rendered  to  a  deceased 
husband  in  nis  lifetime  ore  not  suffieieat  consid- 
eration to  sup[>ort  his  surviving' wife's  agree- 
ment after  his  death  to  pa;  for  such  servlees.— 
Royer  v.  Kelly,  161  P.  1148. 
4e»81I  (CalA.pp.)  A  presumption  of  c<»isidera- 
tion  arises  where  an  obligation  is  In  writing. — 
Western  Nat  Bank  v.  Wlttman,  161  P.  137. 
4=»90  (Oal.)  In  action  upon  two  contracts,  the 
first  to  establish  a  machine  plant  costing  not 
over  $26,000  to  be  ourchased  by  the  plaintifF 
from  Ita  profits,  and  toe  second  In  adjustment  of 
the  first,  te  pay  $25,000  from  the  promisor's  es* 
tate,  evidence  oeltf  to  show  no  con^deration  for 
either  coutract—Boyer  v.  Kdly,  161  P.  1148. 

(B)  TklldttT  of  Aaaent. 

«=»99(8)  (CMtl.)  Where  written  contract  Is  at- 
tacked for  fraud,  it  will  be  upheld  unless  frond 
is  established  by  clear  and  convincing  evidence, 
and  it  cannot  be  predicated  on  mere  future 
promises.— Lusk  v.  White,  161  P.  641. 
«s>99(8)  (Or.)  Where  It  is  sought  to  set  aside 
contract  for  fraud,  evidmoe  should  be  dear  and 
satisfactory;  fraud  never  beSa*  presumad^ 
Stennlck  t.  J.  K.  Lumber  Co!,  1«.  P.  97. 

CF)'  Levnlltr  of  Objoot  and  of  Oonstdovn- 
tlon. 

^138(3)  (CaL)  Though  a  mortgage  held  by  de- 
fendant has  been  adjudged  Illegal  and  has  been 
barred  by  limitations,  plaintiff,  suing  under 
Code  Civ.  Proc  H  7^-761,  relating  to  ad- 
verse claims,  could  not  quiet  titie  against  the 
mortgage  without  payment  of  debt,  since  the 
parties  must  be  left  In  the  situation  where  their 
mutual  fault  placed  them.— Bulson  v.  Moffatt, 
161  P.  259. 

EL  OONSTBUGTIOir   ATO  OPERA- 
TION. 

(A)  Oen«m  Hnl«s  of  Constrnellon. 

«sbI52  (Utah)  Unless  a  contract  Is  Invalid  or 
is  nnconsdonable,  it  Is  the  duty  of  the  court  to 
enforce  it  according  to  Its  terms,  and  not  by 
forced  construction  to  modify  or  dlHregaid  It- 
Johnson  V.  Geddes,  161  P.  910. 

Courts  of  equity,  under  guise  of  construction, 
may  not  so  change  or  modify  contracts  as  to 
impose  a>ndltion8  or  obligations  not  expressed 
or  clearly  implied,  though  such  conditions  may 
make  the  terms  of  the  contract  more  eauitable, 
and  may  not  give  relief  because  parties  to  a 
long-time  contract  did  not  provide  for  aU  emer- 
gencies.—Id. 

«»I69  (Utah)  Where  terms  at  a  contract  are 
uncertain  or  obscure,  the  court  ritiould  avaU  It- 
self of  all  the  legitimate  evidence  upon  the  In- 
tention of  the  parties  and  the  rifhts  created 
on  the  one  side  and  the  oUigatioiis  assumed  on 
the  other.— Johnson  v.  Oeddes,  161  P.  910. 
4»I70(1)  (<^I.App.)  Where  meaning  of  con- 
tract is  doubtful,  acts  of  parties  under  It  afford 
one  of  the  most  reliable  means  of  arriving  at 
th^  intention.— Rosenbaum  Bstate  Oa  y.  Rob- 
ert Dollar  Co.,  161  P.  la 
«=>I760!)  (Kan.)  Where  an  ambiguous  ezpreo- 
sion  is  used  in  written  contract,  it  is  proper 
to  show  by  evidmce  what  parties  underatood 
and  intended  bv  the  expression,  and  to  submit 
the  matter  to  the  Jury.— R(^  v.  Westsm  Silo 
Co.,  161  P.  654. 

(D)  nose  and  Tim*. 

4=>2I2(2)  (CaL)  In  the  absence  of  provision  in 
a  contract  for  installation  of  fire  prevention 
macfalnexy  as  to  the  period  witliiD  whidi  tlM 
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ec^t'ract  shall  be  completed,  the  installer  of 
inch  mocbinery  it  entitled  to  a  reasonable  time 
withlD  which  to  complete  it.— Brookinga  Lam- 
ber  it  Box  Go.  t.  Uanufactunzi'  AntoDU-tic 
Sprinkler  Co..  161  F.  266. 
^312(2)  (Kanu)  Where  a  promise  constttntea 
a  prearait  liabUity,  and  payment  la  postponed 
nntil  happening  of  an  event  which  does  not 
happen, 'payment  mast  be  made  within  a  rea- 
sonable time.— Greenstreet  v.  Cheatum,  161  F. 

Wbere  grantees  agreed  to  pay  srantor  a  cer^ 
tain  sum  when  the  realdeoce  conld  be  sold  for 
a  stated  price,  the  liability  to  donatitute  a  lien, 
and  the  hoase  was  bamed  and  the  imrarance 
collected  and  a  smaller  house  built,  the  debt  be- 
came payable  within  a  reasonable  tinM  mfter 
the  iniarance  was  collected.— Id. 

m.  MODmOAVZOll  axo  kebgeb. 

«B»244  (CaLApp.)  Where  partlw  In  considera- 
tion of  payment  of  money  extend  time  for  per- 
formance of  contract  sabject  to  conditions  In 
the  former  contract,  provision  making  time  of 
the  essence  of  the  contract  ia  continnedv— New* 
ball  Land  ft  rftrming  Co.  t.  Boms.  161  P.  14. 

IV.  BBSOISglOH   AJm  ABABDOH. 
MBHT. 

«=>258  (Okl.)  That  party  to  contract  did  not 
have  fimds  to  make  paynientB  required  is  not 
alone  sufficient  to  aaUiorlze  resdasion  by  otber 
Mrt7.^:31«nentB  t.  JaokacoL  Ooonty  Oil  ft  Oaa 
Si..  161  P.  216. 

4b9261(S)  (Okl.)  That  a  party  has  no  funds  or 
property  to  make  payment  or  secure  money  to 
make  payments  onder  contract  is  a  foilure  of 
consideration,  anthorizine  the  oCber  par^  to 
resdnd  and  refuse  to  perform,  onder  Ber.  Laws 
1910,  i  9S4,  par.  4.— Clements  T.  Jaduon  Oil 
ft  das  Co.,  161  P.  7»7. 

<s»272  (Or.)  Declaring  a  forfeiture  for  breach 
of  cMidltlons  ot  a  contract  is  not  a  rescission  of 
the  contract,  but  the  assertion  of  a  right  grow- 
ing out  of  it-^tennick  t.  J.  K.  Lumber  Ca, 
m  P.  97. 

V.  PEBFOBMAKOB  OB  BBEAOH. 

^279(1)  (Okl.)  When  tender  of  performance 
an  act  is  neceasaiy,  it  Is  waived  or  becomes 
unnecessary  when  It  is  reasonably  certain  that 
the  offer  will  be  refused.— Bawlinga  v.  Ufer,  Iftl 
P.  183. 

«B>299(1)  (OkL)  Tinder  OMitract  providing  that 
there  should  be  no  liabUi^  till  full  performance, 
there  la  no  liability  in  suit  for  contract  price 
where  performance  was  not  eompletad  at  time 
of  trial.— Clark  v.  Board  of  Com'rs  of  Oaage 
County.  161  P.  701. 

^303(1)  (Okl.)  Id  an  actitm  for  breach  of 
contract,  it  is  not  error  to  exclude  testimony  for 
defendant  whicb  does  not  tend  to  ahow  his  rUbt 
to  rescind  or  impossibility  of  {wrformance.  Bat 
merely  that  performance  waa  mora  expensive  or 
more  difficult.— Morrison  v.  W.  L.  Green  Con>- 
miasioQ  Co.,  161  P.  218. 

«s>305(l)  (Cal.)  Under  a  contract  for  Instal- 
lation of  fire  prevention  machinery  containing 
DO  provision  as  to  time  of  completion,  the  pur- 
chaser waived  the  oral  promise  of  the  inataller'a 
agent  to  complete  withm  three  weeks,  where  he 
permitted  the  work  to  be  commenced  six  weeks 
after  signing  the  contract  and  made  a  payment 
on  the  price  nearly  three  months  thereafter.— 
Brookings  Lumber  ft  Box  Co.  v.  Manufacturers' 
Antomaoc  Sprinkler  Co..  161  P.  266. 
«=:>305(1)  (CaU  Where  one  who  bad  contracted 
with  a  building  company  to  buy  a  lot  upon 
which  the  company  was  to  erect  a  bouse,  took 
possession  BJid  paid  the  balance  due,  giving  writ- 
ten notice  that  he  did  not  relinguiah  claim  for 
defective  construction,  be  did  not  waive  his 
claim.— Leonard  v.  Home  Builders,  161  P.  1161. 


«s»305(2)  (Cal.)  Breach  of  bnildlng  contract  by 
defective  construction  is  not  waived  by  oecupfr* 
tion  of  the  bouse  by  the  owner. — Leonard  v. 
H<Hne  Builders,  161  P.  1151. 
«=9305(8)  (CaU  Breacb  of  buQdlng  contract  by 
defective  constmetiDn  is  not  waived  hj  payment 
of  the  price  with  knowle^e  of  the  defective  con- 
Btructlon.— Leonard  v.  Home  Builders,  161  P. 
1161. 

«=9309(1)  (Okl.)  To  bring  a  contract  within  the 
riTle  of  imposslblltty  of  performance  it  most  ap- 
pear that  the  thing  to  be  done  cannot  by  any 
means  be  accomplisbed.— dements  v.  Jackson 
Couu^  on  &  Gas  Co..  161  P.  216. 
^3316  (Or.)  No  language  will  be  construed  to 
work  a  forfeiture  where  a  contrary  intent  can 
be  derived  from  the  whole  instrument  or  from 
the  circumstances  attending  its  execution.— 
Stennick  v.  J.  K.  Lumber  Co.,  161  P.  97. 

"Penalty"  is  an  agreement  to  dbt  a  certain 
sum  of  money  on  niilure  to  fulfill  contract, 
while  "forfeiture"  includes  also  loss  of  prop- 
erty w  of  some  i^ht  in  it  from  failure  to  per- 
f  onn  contract.— Id. 

CONTRADICTION. 

See  WltD eases,  «s»898. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  ^101. 141. 

CONVERSION. 

See  Troter  and  Conversion. 

CONVEYANCES. 

See  Chattel  Mortgages;   Deeds;  XVaodulent 
Conveyances ;  Mortgages. 

CORPORATIONS. 

See  Appeal  and  Error,  ^SO:  Banks  and 
Bonking;  Carriers;  Chattel  Mortgages, 
5;  Constitutional  Law,  «53l6S;  Evidence, 
«=»244;  limitation  of  Actions,  «=>35; 
Municipal  Corporations ;  Ballroods ;  Stat- 
utes, «=»241;  Street  Baflroads;  Td^aphs 
and  Telephones;  Trover  and  Oonwdon, 
4;  Tenue,  4s»o. 

XV.  CAPITAL,  BTOOK,  ABD  TOWU 
DERIML 

<B)  SnbMVlpttoB  to  8*«ek. 

4t=>80(l)  (Wash.)  Pnrchasem  of  tbe  stock  of  a 
corporation  which  had  been  issued  in  exchange 
for  tile  contract  rights  to  manufacture  a  novel 
water  pump  cannot  cancel  their  purchase  for 
fraud,  wheM  tbey  invested  because  they  believed 
in  the  practicability  of  the  machine.-— Shaw  t. 
Carr.  I6l  P.  846. 

«=»80ri2)  (Okl.)  In  an  action  to  rescind  a  con- 
tract for  purchase  of  corporate  stock  and  re- 
cover purchase  money,  where  plaintiff  had  by  de- 
fendant's agent  been  induced  to  accept  stock 
of  another  corporation  in  lieu  of  defendant,  h6ld 
that,  under  Rev.  Laws  1910,  |  986,  tender  ot 
such  stock  was  sufficient  restoratira  ol  every- 
thing of  value  roceived  to  entitle  her  to  relief.— 
Hood  V.  Wood,  181  P.  210. 
<Ss=»80(12)  (Wash.)  Evidence  which  falls  to 
show  willful  fraud,  and  shows  the  failure  of  the 
corporation  refliiltcd  from  want  of  sufficient 
working  capital,  does  not  show  fraud  sufficient 
to  authorize  the  cancellation  of  a  purchase  of 
stock.— Shaw  v.  Carr,  161  P.  845. 

(O)  of  Certlflomtea. 

«=s>99(2)  (CaLApp.)  It  was  legal  for  parties 
fonning  a  corporation  to  exchange  Its  stock  for 
property  conveyed  to  it  by  its  prasideat.— West- 
ern Nat.  Bank  r.  WIttman.  IKL  P.  137. 
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«s>e9(2)  (Or.)  T7uder  L.  O.  I  6606,  aUow- 
ins  iwbe  of  itock  for  property  vbere  not  actu- 
aUy  fraodulentj  where  directors  iamied  stcx^ 
for  contract  right  lo  market  invdnetc  o(  a  cor- 
poration beliered  to  be  a  valuable  contract, 
held,  that  their  judgmeot  will  not  be  reviBed, 
or  a  subsequent  purchaser  of  Btock  be  liable  as 
for  unpaid  strtNKviptioiis.— Farrell  v,  Davi^  161 
P.  84. 

on  Tvwafev  of  aiiavea. 

^=>I2l(tQ  (Utah)  Evidence  held  not  to  support 
a  finding  that  defendant  had  promised  to  pay 
plaintiff  for  the  corporate  stock  fnren  him  by 
defendant  the  same  amount  he  paid  those  who 
bought  stock  at  his  solidtation  at  par.— Spratt 
V.  Paulson,  161  P.  1120. 

«=>I25  (Utah)  Comp.  Laws  1907,  S  330,  pro- 
dding for  a  ^'written  transfer"  of  stock,  held 
satisfied  by  indorsement  and  delivery  of  certifi- 
cate alone,  and  at  least  by  a  recital  in  a  note 
of  its  assignmeDt  and  transfer  as  collateral.— 
Brown  V.  Wright,  181  P.  448. 
€=3l29  (Utah)  In  view  of  Comp.  Laws  1907, 
i  330.  a  recital  on  a  certificate  of  stock  that  It 
was  ''transferable  only  on  books  of  company 
by  indorsement  and  surrender  of  certificate" 
held  not  to  preclude  right  to  otherwise  sell,  trans- 
fer or  pledge  certificate  by  indorsement  and  de- 
livery.—Brown  V.  Wright,  161  P.  448. 
<^I4I  (Utah)  In  Comp.  Laws  1907,  |  330,  the 
word  "owner,"  meaning  not  only  legal  owner, 
but  also  apparent  ovner,  defendant  corporation 
held  estopped  to  deny  ownership  of  a  stock 
certificate  issued  in  name  of  other  defendant  as 
against  plAintiff,  who  took  it  as  collateral  secur- 
ity without  notice.— Brown  v.  Wright,  Ml  P. 
448. 

«=>I49  (Utah)  Where  shares  of  a  corporation 
are  offered  for  sale  by  person  named  in  certifi- 
cate, purchaser  is  not  required  to  look  beyond 
certificate  In  regard  to  his  title  or  equities  of 
corporation,  or  suspect  fraud  where  all  aeema 
fair.— Brown  v.  Wright,  161  P.  448. 

That  assignor  of  certificate  of  stock  objected 
to  assignee  naving  a  transfer  made  on  books  of 
corporation  held,  not  sufficient  cause  for  inquln 
to  overthrow  other  evidence  supporting  a  find- 
ing of  bona  fides  of  assignee. — Id. 

V.  MEMBERS  AlfD  STOCKHOU>ERS. 

(A)  Risbta  «a«  UftbllltlM  mm  to  Cor- 
pttimtloa. 

<&=9l82  (Cal-App.)  Presumptively  a  stockhold- 
er has  knowledge  or  means  of  learning  the  facts 
ns  to  the  condition  of  any  stock  remaining  in 
the  corporation  treasnrj.— Gt^p  v.  Guaranty 
Oil  Co.,  181  P.  la 

(D)  UMbUltr  tor  Covpor«to  Dobts  mmM. 
AMtm. 

4so232(3)  (Or.)  As  a  general  rule,  a  corporate 
creditor  cannot  complain  where,  at  time  be  con- 
tracted with  company,  he  knew  the  stock  had 
beeu  issued  for  property  taken  at  an  overral- 
uation.— FarreU  v.  Davis,  161  P.  94. 
«»244(1)  (Okl.)  Under  Const,  art.  9,  |  39,  the 
liability  of  one  accepting  corporate  stock  as  an 
original  shareholder  for  its  par  value  to  pay  in 
full  for  the  same  is  not  discharged,  at  least  as  to 
corporate  creditors,  by  transfer  to  an  innocent 
holder.— OhilBon  v.  UcFarland,  161  P.  199. 

VI.  OFFIGEB8  AIIB  AOXHTS. 

(D)  Authority  m.n<l  PanetloM. 

4s»306  (Cal^pp.)  In  an  action  against  an  In- 
dividual defendant  for  breach  of  a  written  con- 
tract, the  question  whether  the  contract  was 
made  with  defendant  personally  or  witli  a  cor- 
poration held,  under  the  evidence,  for  the  jury.— 
Jones  V.  Mayden,  161  P.  1000. 

(O)  BlvbtB,  Duties,  and  Ltabllltlea  mm  to 
Corpoi-ntlon  and  Ita  Hembera. 

«»3I2(1)  (Gal.)  The  directors  of  a  corporation 
before  its  dls8oluti<m  do  not,  by  virtu  i^  tb^ 
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office,  possess  any  Interest  In  the  property  of  Hie 
corporation.— KoMi  v.  Caize,  161  P.  IISL 
«=>3i4(2)  (CaU  The  liability  of  the  president 
of  a  corporation  to  account  to  the  company  for 
compensation  paid  him  under  a  contract  with 
a  firm  for  assisting  it  in  selling  the  corpora- 
tion's stock  is  not  affected  by  the  fact  tliat  his 
services  were  reasonably  worth  the  sum  paid 
bim.— Western  States  life  In&  Co.  v.  Lock- 
wood,  161  P.  49& 

Such  liability  is  not  affected  by  the  fact 
that  the  president  gave  up  another  portion 
to  assist  the  firm,  which  could  not  have  sold 
the  stock  withoat  his  aid. — Id. 
«=»3I4(5)  (CaL)  The  liability  of  the  president 
of  a  corporation  to  account  to  the  company 
for  compensation  paid  him  by  a  firm  for  as- 
sisting it  in  selling  the  corporation's  stock  is 
not  affected  br  the  fact  that  the  corporation 
knew  Oie  preatdent  was  giving  Ms  entire  time 
to  selling  the  stock,  where  the  fact  that  be 
had  a  contract  with  the  firm  was  unknown.— 
Western  States  Ufa  Ins.  Co.  v.  Lockwood.  161 
P.  49a 

CO)  Uablltty  for  Corporate  Debts  and 
Aets. 

«=»34l  (Colo.)  Laws  1011,  p.  259,  making  direc- 
tors of  a  coriwntion  foiling  to  file  annual  report 
liable  for  its  debts,  being  remedial  in  diaracter 
and  compensatory  as  to  creditors,  may  be  en- 
forced by  an  aatdgnee  of  the  creditors,  as  a 
creditor.— Credit  Men's  Adjustment  Co.  T. 
Vickery,  161  P.  297. 

VXZ.  CORPORATE  POWERS  AKD 
LIABILITIEB. 

(A>  Bxlent  and  Bxeretse  of  IPowers  Im 
Oeaeral. 

^376  (Wash.)  Yolnntaiy  snrrender  by  the 
stockholders  of  part  of  their  stock  to  the  cor- 
poration to  be  aolA  to  raise  working  capital 
is  not  a  purchase  of  its  own  stock  1^  t^e  cor- 
poration nor  an  impairment  of  its  caidtal  con- 
trary to  Hem.  Code  191B,  |  8697.— Shaw  v. 
Carr,  161  P.  846. 

«»382  (Cal.App.)  Under  its  charter  powers, 
held  that  a  corporation  might  assume  the  tMl- 

?:ation  of  one  who  conveyed  his  propertr  to  it 
or  purposes  of  corporate  business,  so  that  its 
note,  given  to  obtain  money  to  discharge  such 
obligation,  was  not  ultra  vires.- Western  Nat 
Bank  v.  Wittman,  161  P.  137. 

(B)  BoprosoatatloK  of  Oorporatloa  by  Of- 
floors  and  Agents. 

«3»423  (Okl.)  A  corporation  is  liable  for  libel 
by  its  officers,  agents,  or  servants  in  the  per- 
formance of,  or  within  the  scope  of,  thelrgenerBl 
duties.— Oerman-Americsn  Ins.  Co.  v.  Huntley, 
161  P.  815. 

«=»426(1)  (Cal.Appp  Where  note  of  a  corpora- 
tion was  authorized  by  unanimous  vote  of  its 
directors  and  was  executed  according  to  vote  or 
resolution,  and  the  money  derived  from  loan 
was  placed  to  eorporatiop's  checking  account 
and  used  by  it  to  pay  an  obligation  assumed  by 
it,  no  ratification  of  note  was  necessary. — West- 
em  Nat  Bank  T.  Wittman,  161  P.  137. 

(D)  Coatraets  aad  ladobtedaess. 

^!=>465  (Cal.App.}  Where  corporation  executed 
its  note,  there  was  a  consideration,  in  that  the 
money  received  for  the  note  was  subsequently 
used  to  pay  its  obligation.— Western  Nat  Bank 
V.  Wittman,  161  P.  187. 

^»479  (Or.)  A  trast  deed,  securing  corporate 
bonds,  held  to  autboriae  the  trustee  to  start 
foreclosure  when  so  requested  by  a  majority  of 
the  bondholders,  though  default  In  paymtsit  of 
interest  bad  not  continued  six  montns.— Meyers 
V.  Hot  lAke  Sanatorium  Co.,  161  P.  69T. 

(F)   ClTll  AotlOBS. 

Q=s>5l6  (OkL)  Where  corporation  Is  properly 
before  court  to  usww  petitloa  nwninc  it  coiv 
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recti;;  bnt  wrongly  anegiug  itate  of  its  incor- 
poration, amendment  to  properly  describe  sucli 
corporation  ia  justified.— Bishop-Babcock-Becker 
Co.  y.  Hyde,  161  P.  172. 


3a.  Dissoi^unON  Ain>  fobfeitubs 

OF  FRANOHISS. 

€=5607  (Gal.)  The  forfeiture  of  a  corporate 
charter  prorided  for  by  St.  1905,  p.  498,  aa 
ameaded  by  St.  1907,  p.  745,  takes  place  in- 
stantly upon  the  failure  to  pay  the  license  tax 
within  the  time  allowed,  notwithstandlns  corpo- 
ration may  be  a  going  concern.— Boss!  v.  Caire, 
161  P.  1161. 

4=>6I7(1)  (Col.)  When  a  corporation  ^ases  to 
to  exist,  its  property  belongs  to  its  stockbolden 
at  the  time.- BosBi  r.  Gaire.  161  P.  1161. 
«=»6I9  (Gal.)  St.  1907,  p.  746,  f  2,  providing 
Uiat  upon  forfeiture  of  a  corporate  charter,  the 
directors  become  trustees  to  settle  the  corporate 
affaira,  etc.,  does  not  give  the  trustees  title  to 
the  corporation's  property,  but  merely  a  power 
over  the  property  with  right  of  possession.— 
RoBHi  V.  Calre.  161  P.  lielT 

Upon  dissolution  of  a  corporation,  the  duties 
of  its  statutory  trustees  ere  measaml  by  tbeir 
powers  and  by  the  principles  of  law  and  equity 
spplicable. — Id. 

The  whole  matter  of  licjuidation  and  distribu- 
tion to  the  stockholders  is  left  to  the  exclusive 
control  of  such  trustees,  whose  exercise  of  pow- 
er is  not  Bubject  to  judicial  intervention  or  con- 
trol in  the  absence  of  neglect  or  abuse  of  pow«r. 
-Id. 

It  is  not  the  duty  of  such  trustees  to  find  a 
buyer  for  the  corporation's  land,  or  sell  tbe 
same,  provided  they  have  sufficirait  money  to 
pay  the  corporate  debts,  eta— Id. 
^»629  (Cal.)  Statutory  trustees  are  not  reouir- 
ed  to  distribute  the  excess  of  the  corporation's 
money  in  tbeir  hands  over  corporation's 
debts,  where  it  does  not  appear  that  such  excess 
may  not  be  necessary  to  pay  expenses  of  settling 
the  corporate  affairs,  etc. — Rosid  t.  Oslre,  1&. 
P.  1161. 

CORRESPONDENCE 

See  Sales,  «»32. 

CORROBORATION. 

See  Criminal  Lav.  ^*6tl. 

COSTS, 

See  MnnkipBl  Oorporattons,  «=»1040;  Betderfai, 
«b86. 

I.  HATtmS,  OBOUKD8,  AND  EXTENT 
OF  BIOHT  IN  OENEBAIk 

«=»42(6)  (Okl)  Under  Rev.  Laws  1910,  |  5306, 
costs  cannot  be  allowed,  where  plaintiff  recovered 
no  more  than  the  amount  for  which  defendant 
4>ffered  to  confess  jndgment— Firet  Nat  Bank 
of  Soper  T.  Beeeher,  161  P.  827. 

Vn.  OH  AfVBAXi  OB  EBBOB.  AND  ON 
NEW  TBXAIc  OR  MOTION  THERE- 
FOB. 

«s»230  (Nev.)  In  view  ot  Rer.  T<aws,  {  533S, 
where  only  relief  granted  appellant  was  on  ap- 
peal from  judgment  based  on  the  judgment  roll 
alone,  appellant  hdd  not  entitled  to  costs  for 
transcript  on  appeal  from  order  denying  motion 
for  new  trial.- HamelH  T.  Borgi,  ira  P.  717. 
€=>260{1)  fAriz.)  Where  an  appeal  was  taken 
solely  for  delay  and  without  any  sufficient  cause, 
damng'ea  will  be  awarcled  to  the  appellee. — Baca 
T.  Noyes-Norman  Shoe  Co.,  161  P.  884. 
«=j264  (Nev.)  A  cost  bill,  though  not  filed  un- 
til after  decision  on  rehearing,  held  filed  In  time. 
-Ramelli  v.  Sorgi,  161  P.  717. 
«s»264  (Ner.)  Under  Sup.  CL  rule  6,  par.  2 
(154  Pac.  p.  iz),  service,  as  well  a«  filing  of  cost 


bill,  witiiin  five  days  after  decision  of  cause,  ir 
necessa^  for  recovery  of  printing  expenses  at 
costs.— Zelavin  v.  Tonopah  Belmont  Develop- 
ment Go.,  161  P.  736. 

Sup.  Ct.  rule  6,  par.  2  (154  Pac.  p.  U),  mak- 
ing filing  and  service  of  cost  bill  within  five 
days  after  decision  of  cause  a  condition  to  re- 
covery of  printing  expenses  as  co8t%  not  being 
for  convenience  of  tbe  court,  must  be  enforced 
without  discretion.— Id. 

COUNTIES. 

See  Bridges,  4c»7 ;  Constitutional  Law,  ^>29 ; 
Garnishment,  4t=3l7 ;  Mandamus,  4=s>121; 
Taxation,  «s>464  ;  Witnesses,  <&=>31. 

II.  GOVERNMENT  AND  OFFICERS. 
(C)  County  Board. 

^=958  (Okl.)  The  decision  of  county  commis- 
sioners as  to  location  of  a  county  courthouse 
and  jail  is  a  "decision"  from  which  appeal  will 
lie  to  district  court  pursuant  to  Hev.  I^aws 
1910,  I  1640,  as  amended  by  Laws  1915,  c. 
117.— In  re  Courthouse  of  Okmulgee  County, 
161  P.  200. 

Where  law  enjoins  duty,  prescribing  time, 
manner,  and  occasion  of  performance,  learing 
nothing  for  judgment  or  discretion,  tbe  dn^ 
and  act  are  ministerial.- Id. 

In  cmtest  before  county  conmlisioners  be- 
tween owners  of  pn^erty  offered  as  donation 
for  courthouse  site,  on  appeal  from  action  of 
tbe  board  under  Rev.  Laws  1910,  S  1640.  as 
amended  by  Laws  1&16,  c  117,  and  section  1641, 
notlee  need  not  be  served  on  tbe  owners  of  tbe 
site  selected.- Id. 

(D)  Offle«ra  «ui4  Avom*. 

®»89  (Or.)  A  county  clerk  is  not  liable  for 
money  which  never  came  into  his  possession.— 
State  V.  Multnomah  County,  161  P.  959. 

m.  FBOPERTT.  CONTRACTS,  AND 
LIABIUTIE8. 
(B)  Contraeta. 

«=3ll3a)  (Okl.)  Under  Rev.  Laws  1910.  H 
1600,  loOl,  county  commiaaioners  have  no  im- 
plied authority  to  engage  private  individuals  to 
audit  the  accounts  of  coimty  officers,  but  such 
work  should  be  done  by  the  state  examiner  and 
Inspector,  under  section  $119.- Newa-Dispatcb 
Printing  &  Auditing  Co.  v.  Board  of  Oom  »  9t 
Grady  County,  lOl  P.  207. 

(C)  Conmtr  Bxpenstts  and  Vhrnxm^m  Mid 
StatBtorr  Liabilities. 

«=>I32  (Kan.)  Gen.  St.  1909,  |  4378,  relating 
to  liability  of  county  for  fees  of  Attorney  Gen- 
eral and  assistants,  held  not  repealed  or  amend- 
ed by  provisions  of  parole  law  relating  to  se- 
curity for  payment  of  costs  by  paroled  person. 
— Dawson  v.  lioard  of  Com'rs  of  Cherokee 
County,  Kn.  P.  604. 

®=3|32  (Mont)  The  provision  of  "contingent" 
plan  of  the  Farm  Loan  Act  seeking  to  fasten  up- 
on counties  tbe  ijrimary  liability  for  funda  dis- 
tributed for  loaning  while  such  linbility  is  im- 
posed upon  the  state  by  Const  art.  11,  «  3  and 
12,  is  invalid.— State  v.  Stewart.  161  P.  30». 

<S=>r39  (Ean.)  Under  Geo.  St  1909,  S  4378, 
county  in  which  conviction  for  violation  of  pro- 
hibitory law  is  obtained  held  liable  for  fees  of 
Attorney  General  and  assistants,  not  paid  with- 
in one  month  after  convicted  mrson  haa  been 
released. — Dawson  v.  Board  of  Com'rs  of  Cher- 
okee Coun^,  161  P.  604. 

(D)  Tfirta. 

4=9 1 46  (.Or.)  In  the  absence  of  statute,  a  coun- 
ty  is  ordinarily  not  liable  for  defaults  of  its  of- 
ficers.—State  V.  Multnomah  County,  161  P.  959. 
Law?  1915,  c.       making  a  county  liable  for 
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moner  loot  by  former  oomitr  derk,  RtMold  be 
■trietly  constnied.— Id. 

IV.  FX80AX.  MAKAOEKBHT,  PVBUO 

DEBT,  SECURITIES,  AXD 
TAXATION. 

«=^I50(1)  (Mont)  The  "coDtineent"  idan  of  the 
Fana  Loan  Act,  in  providing  for  loan  of  state 
fnnds  by  coonties,  a  county  tto  pay  out  of  its 
general  revenues  the  ex^nse  of  operation  under 
tbe  plan  and  to  issue  its  warrant  therefor  if 
funds  are  not  on  hand,  without  reference  to 
outstanding  obligations,  is  invalid  as  violating 
Const.  arL  13,  fi  5,  limiting  county  indebtedness. 
—State  V.  Stewart,  161  P.  808. 
«s»l53>/z  (Mont.)  The  "contingent"  plan  of  the 
Farm  Loan  Act,  in  providing  for  loans  by  coun- 
ties and  constitating  any  county  a  statutory 
guarantor  of  loans  made  by  it,  ia  invalid  as  vio- 
lating Const  art.  13,  S  1,  forbidding  counties  to 
loan  th^  credit  in  aid  of  an  Individual. — 
State  V.  Stewart,  161  P.  309. 

The  "contingent"  plan  of  tbe  Farm  Loan  Act 
in  providing  for  making  loans  through  counties 
and  requiring  counties  to  guarantee  loans  made 
by  it  violates  Const,  art.  12,  |  11,  forbidding 
expenditure  of  county  taxei  except  for  public 
purpoaes.— Id. 

V.  OX.AIHS  AOAIKST  OOlTmr. 

^=>204(4)  (Mont.)  Board  of  county-  commia- 
eioners  is  not  a  court,  and  its  action  in  allow- 
ing or  disallowing  a  claim  is  not  tantamount  to 
a  judgment,  its  refusal  to  allow  claim  not  be- 
ing eoDclusive,  though  claimant  does  not  appeal, 
in  view  of  Rev.  Codes,  |  6450a,  lobd.  2.— Alben 

V.  Board  of  County  Cmn'rs  of  BeavMbead  Comi- 
ty. 161  P.  521. 

«=320S(6)  (Mont.)  Under  Rev.  Codes,  I  2948. 
on  appeal  to  the  district  court  from  an  order  of 
the  board  of  commissioners  of  a  county  allowing 
a  claim,  tbe  district  court  is  limited  to  the  de- 
termination of  only  the  matter  that  was  before 
tbe  board  of  commissioners.— -Alben  v.  Board 
of  County  Com'iB  of  Beaverhead  County,  161  P. 
521. 

Under  Ber.  Codes,  SS  2947,  2948,  on  appeal 
from  the  action  of  county  eommissioners  in  al- 
lowing or  diaallowing  a  claini,  action  of  district 
court  should  not  terminate  In  formal  JndgmeDt 
for  amount  of  claim,  but  only  in  an  order 
affirming  or  revising  board's  action.— Id. 

Under  B«t.  Codes,  fi$  2947,  2948,  on  appeal 
to  diatriet  court  from  dedsioD  <tf  board  ei  eonit- 
ty  cOTimiaBioseTa.  allowing  or  dtsallowfaig  daim 
against  county,  the  court  cannot  give  Judgment 
against  clabmant  for  amount  (tf  claim  aueady 
paid  to  him. — Id. 

▼X.  ACTIONS. 

«s»2IO  (OrO  Since  an  injured  woifanan'a  ac- 
tion for  damaies  under  £mpl<ver8*  Liability 
Act  is  in  tort,  and  a  county,  under  Lb  O.  L.  i 
858,  can  be  sued  on  its  contracts  and  not  other- 
wise, he  cannot  recover,  in  spite  of  Const,  art. 
1,  S  10,  providing  that  every  man  sliall  have  a 
remedy  by  due  course  of  law  for  any  Injury. — 
Clark  T.  Coos  County,  1«1  P.  702. 
«=>218  (Mont.)  Under  Bev.  Codes.  |  2372,  pro- 
viding that  a  county  must  be  known  by  its  cor- 
porate name  in  all  actions  touching  Ita  corpo- 
rate rights,  mandamus  proceedings  to  compel 
commissioners  to  correctly  reapportion  an  in- 
debtedness between  an  old  and  new  county  should 
be  brought  in  the  county's  name.— State  t.  Mol- 
lendoTfl.  lei  P.  949. 

COUNTS. 

See  Pleading,  «=>53. 


COUNTY  BOARDS. 

See  Counties,  ^sbSS,  113,  20i;  Taxation, 


COURT  COMMISSIONERS. 

See  Eminent  Domain,  «»112. 

COURTS. 

See  Cooatitntional  Lev,  «»67,  70 :  Gcmtempt: 
Execution,  «=»162;  Executors  and  Admini»- 
J?S^2^*  Judgment,  «s»81G;  Juaticaa 

^  jjfr^PgE.  EXTENT,  AND  EXEBCISE 
OF  JURISBICTION  IN  oSnSftAxT 

^1  (Okl.)  Jurisdiction  is  the  power  of  courta 
and  judicial  officers  to  iake  cognizance  of  and 
aetermme  the  subject-matter  in  controversy  be- 
tween parties  to  a  pending  proceeding,  and  to 

vSghT  j*^!  p^glS''*'""^^**^^*  ^^'^  ^* 
^37(1)  (Okl.)  The  question  of  Jurisdiction 
cann^  ba  waived  by  the  parties,  and  the  court 
Should,  on  its  own  motion,  though  the  question 
^J'^S^^^^^  the  parties.  Inquire  into  ita 
^nsdujtion.— Apache  SUt«  Bank  v.  Voight,  161 

«=>37(3)  (Okl.)  Filing  demurrer  to  petition  and 
moving  to  make  it  more  definite  is  not  a  request 
for  affirmative  rcUef  such  as  will  waive  de- 
fendants objection  to  jurisdiction  over  bis  per- 

?S?  Tf-%^?°"''*^^  Cotton  Oil  Co.  v.  Hudson, 
iDl  Jr.  535. 

Where  defendant's  objection  to  the  court's  ju- 
risdiction of  his  person  has  been  overruled,  he 
"aZ,aeiend  without  waiving  his  objection.— Id. 

Where  defiant  asks  affirmative  relief  after 
nu  objection  to  jurisdiction  over  bis  person  haa 
been  overruled,  he  waives  such  objection.— Id. 

Q.  ESTABUSHMENT.  OROANIZA- 
TION,  AN]>  PROOEDITBE  IN 
OENERAIh 
(D)  Bnlra  of  De«Isl*B,  Adjadlemtloms. 
Optnloaa.  and  R«eord«. 
^^95(1)  (Idaho)  Decisions  of  appellate  courts 
of  other  jurisdiction  as  to  lien  (rf  attorneys  on 
proceeds  of  judfrment  In  favor  of  a  state  in  con- 
flict with  Constitution  and  statutes  of  this  state 
are  not  binding  on  tbe  courts  of  the  state.— 
State  V.  National  Surety  Co.,  1«1  P.  1026. 
<3=»95(2)  (Wash.)  Construction  by  the  court  of 
another  state  of  its  decision  is  to  be  followed. 
— Bogitcb  V.  Potl&tch  Lumber  Co.,  161  P.  487. 
®=>97(1)  (Mont)  An  action  by  a  shipper  of  live 
stock  against  a  railroad  for  injuries  to  stod  In 
transit  was  tried  on  the  tiieory  that  compliance 
with  the  bill  of  lading  stipulation  for  notice  of 
claim  could  be  waived  by  the  railroad.  On 
appeal  to  tbe  state  Supreme  Ocmrt  the  question 
of  waiver  was  not  cnisidered,  the  at^uIatioD 
being  regarded  as  unreaaonaUe  and  invalid  in 
any  event  On  appeal  to  the  United  States 
Supreme  Court,  the  stipulation  was  held  valid 
and  enforceable,  and  tbe  case  remanded.  HeU, 
tbe  railroad  company  was  not  preduded,  by 
tbe  theory  ml  which  the  case  bad  been  tried  be- 
low, from  urging  that  such  atipolation  could 
not  be  waived  by  the  carrier  under  the  uni- 
formity requirements  of  the  Interstate  Com- 
merce Act,  since  whether  such  stipulaticm  could 
be  waived  was  a  federal  question,  and  the  rule 
of  the  theory  of  tbe  case  below,  being  merely 
a  rule  oi  practice,  must  give  way  to  the  hold- 
ing of  tbe  Supreme  Court  of  the  United  States 
on  the  federal  qaestimi.- Wall  v.  Northern  Pao, 
Ry.  Co.,  161  P.  Sia 

«=»I07  (Wash.)  Tbtt  language  of  a  orarfa  oi^if 
ion  mast  be  construed  wiui  r^sranee  to  tilt 
question  actually  before  It — State  t.  Nortbenk 

Pao.  Ry.  Co.,  161  P.  850. 

«=»H4  (Or.)  A  "journal  entry"  is  the  prescrib- 
ed memorial  of  what  the  court  actually  did  and 
must  speak  tbe  real  truth,  so  that,  if  the  court 
did  not  in  fact  make  an  order  on  a  certain  date, 
one  cannot  be  aup^ied  hy  any  aubseQucnt  joon- 
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8l  entry-— White  v.  East  Bide  Mill  &  Lumber 
Co.,  161  P.  969. 

^3 1 16(4)  (Kan.)  After  expiration  of  term,  and 
after  judgment  affirmed,  tbe  trial  court,  on 
knowledge  of  what  took  place,  can  correct  the 
Journal  entry  to  recite  the  judgment  actually 
rendered.— State  t.  Gity  of  Stafford,  161  F.  6ST. 

IV.  OOUKTS  OF  XJBCITED  OK  ZHFE> 
RIOB  JUBISDICTION. 


Reno  held  to  have  no  jurisdiction  of  proceeding 
against  attorney  for  nonpayment  of  ucense  im- 
posed by  ordinance  InvolTing  legality  of  license 
and  constitutionality  of  ordinance. — Hi  parte 
Dixon,  161  P.  737. 

«=>I89(7)  (Ner.)  No  plea  by  a  defendant  need 
be  verified  in  the  municipu  court.— Bx  parte 
Dixon.  161  P.  737. 

V.  OOUBTS  OF  PROBATE  JUBISDIO- 
TION. 

«»200t/t  (Mont.)  Under  Bev.  Ck^dea*  H  7383. 
7884,  relative  to  probate  proceedings,  diatrlct 
ooort,  sitting  in  probate  to  approve  exeeatrix's 
report  has  no  power  to  determine  questions  of 
tiue  between  estate  and  persons  dainung  adverse- 
ly to  it.— In  re  Dolenty's  EMate.  161  P.  S24. 

vm.  ooHomiBEirT  axtd  oomxioT* 

INO  JITRISDIOTIOir.  AlCD 

oosnTT. 

(A)  Courts  o(  Same  State,  and  Tvamafer  o< 
Canaea, 

«=»47SfD  (Wash.)  Where  court  In  snit  prop- 
erly before  it  takes  posaession  of  proper^,  its 
jurisdiction  over  property  is  exclusive,  and  no 
other  court  can  interfere  with  its  powession, 
and,  where  court  acquiring  Jarisdiction  may 
be  compelled  to  assume  possession  and  control 
the  specific  property,  ita  jurisdiction  is  also 
exclusive— State  v.  C3tT  of  Centralla,  161  P. 
74. 

9=9486  (Nev.)  Where  defendant  charged  with 
violation  of  ordinance.  Imposing  a  license  or  tax 
upon  practicing  attorneys,  in  municipal  court, 
questioiis  legality  of  the  tax  or  tbe  constitution- 
ality of  ordinance,  etc,  ttiat  court  is  without 
jurisdiction  to  proceed  and  should  certify  the 
pleadings  to  the  district  court.— Ex  parte  Dixon, 
161  P.  7ST. 

(S)  state  Conrte  aad  UnlteA  States  Oonrts. 

^=»489(11)  (Wash.)  In  action  by'  receiver  of 
national  bank  to  compel  dty  treasurer  to  pay 
improvement  district's  warrants,  proceedings  In 
federal  court  in  city's  action  to  establish  prefer- 
red claim  to  moneys  on  deposit  in  &e  bank, 
etc.,  held  not  ground  fm  a  plea  in  abatement  of 
the  action.— ^ate  t.  aty  of  Oentralia.  161  P. 
74. 

4=>493(3)  (Kan.)  Where  mandamus  Is  pending 
in  a  state  court  to  compel  removal  of  a  railroad 
bridge  obstructing  a  river  and  flooding  the 
neighborhood,  a  later  proceeding  in  the  federal 
court  to  foreclose  mortgage  on  the  property  does 
not  abate  the  action  in  the  state  court  nor  oust 
its  jurisdiction.— Eaw  Valley  Drainage  Dist.  of 
Wyandotte  County  v.  Missouri  Pac.  By,  Co., 
101  P.  937. 

COVENANTS. 

IV.  ACTIONS  FOB  BBEAOH. 

4=»I04  (Cal.)  The  buyer  of  property  with  cove- 
nant as  to  quality  need  not  rescind  or  reject 
the  property  if  defective  but  accept  it  and 
recover  damages.— Leonard  v.  Home  Bnildera, 
161  P.  IIhT^ 

COVERTURE. 

See  Husband  and  Wlfo. 


CREDIBILITY. 

See  Criminal  Law,  *»742,  743,  757 ;  Trial, 
«=9l40;   Witnesses,  «=>33m-398. 

CREDITORS'  SUIT. 

Sea  Abatement  and  Bevival,  ^»5. 

CRIMINAL  LAW. 

See  Abortion;  Adultery:  Arrest;  Bail;  Brib- 
ery; Burglary;  Counties,  e=^lo9;  Elections, 
®=»3ie;  False  Pretenses:  Fines;  Forgery; 
Oamlug.  <g=»97-102;  Homicide;  Husband 
and  Wife,  ^304,  818 ;  Indictment  and  In- 
formation, "©=»110 ;  Intoxicating  Uqnors ; 
Jury,  «=523  ;  Larceny;  Master  and  Servant, 
*=»18,  84;  Obstructing  Justice;  Perjury; 
Physicians  and  Surgeons;  Pnwtitutfon; 
Blot;  Unlawful  Assembly;  Witnesses. 

n.  CAPAOITT  TO  COMMIT  AND  BB- 
-    SPOMUBILITT  FOB  OBIME. 

«=>58  (Wash.)  Agents  of  a  Jitney  bus  corpora- 
tion who  assisted  and  abetted  its  operation  with- 
out a  permit  are  criminally  liable  with  It  for 
violating  Laws  1916,  p.  227,  r^nlating  jitney 
bus  traffic— State  v.  Ferry  Une  Auto  Sua  Cow 
161  P.  467. 

A  mnniclpal  corporation  cannot  itself,  or  by 
ccHitract  with  others,  transport  passeniers  in 
violation  of  Laws  1916,  p.  227,  regulating  jitney 
busses,  etc,  and  those  who  do  so  .under  contract 
with  it  ara  ciimlBaUy  Uable  as  IndepeudMit  om- 

tractors^Id.  

■  VBIIUB. 
(A>  Place  af  Bvlastav  pFOeeeatioa. 

€=•112(1)  (Aria.)  The  iotrodnction  of  Uquors 
into  the  state  is  not  completed  till  they  reacb 
their  destination,  and  tbe  offense  may  be  prose- 
cuted in  either  county  through  which  they  are 
transported,  under  Pen.  Code  1913,  par.  812. — 
Reynolds  v.  State,  161  P.  885. 

vm.  PBBUKIirABT  COMPIiAIlfT.  AF- 
riDAVIT,  WABBAWT^  EXAMI- 
VATIOir  OOMMXTMEirr*  AMD 
■CMMABT  TBIAI^ 

«»260(4)  (Not.)  Under  Bev.  Laws,  {  7S13,  no- 
tice of  appeal  from  a  conviction  and  sentence  in 
justice's  court  upon  both  law  and  fact  held  suf- 
ficient.—Jensen  V.  District  Court  of  Seventh 
Judicial  Dist,  in  and  .(or  Bsmetalda  County. 
161  P.  162. 

IX.  ABBAIONMENT  AND  PXBAS,  AKD 
KOX.I.E  PBOSEQUI  OB  DIBOOW- 
TINOANCB. 

«s»303  (OU.CrA.pp.)  Purpose  being  to  pnnlsh 
accused  m  person,  action  abataa  on  bis  death. — 
Sharp  T.  State,  161  P.  1178. 

X.  BVIDEMOEi 

(B)  Faeta  Jla  aad  KeleTaat  to  la- 

■nca,  aad  R«a  Oestae. 

*=>338(3)  (Mont.)  In  prosecution  of  telegraph 
company  for  transmitting  information  for  bet- 
ting, contrary- to  Laws  191S,  c.  65,  evidence  that 
race  track  gambling  was  being  conducted  was 
inadmissible,  unless  followed  up  by  proof  that 
defendant  aided  and  abetted  such  unlawful  acts. 
—State  V.  Postal  Telegraph  Cable  Co.,  161  P. 
953. 

«s»364(2)  (Arts.)  Where  evidence  showed  that 
defendant,  a  n«fro  soldier,  after  escaping  ar- 
rest by  police  officers,  returned  to  bis  quarters, 
procured  bis  rifle  and,  thereafter  killed  one  of 
police  officers  h«ld  that  evidence  of  circumstano- 
es  of  first  affray  were  admissible  as  part  of  res 
^Btn.— Carter  v.  State,  101  P.  STO. 
«=9368(1)  (Or.)  In  a  murder  ease,  evidence  that 
a  codefendant  had  becai  seen  near  scene  of 
crime  shortly  after  a  Aot  had  been  heard  held 
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admissible  as  a  Darratlon  of  eircnmstances  and 

fart  of  res  gestie  and  not  forbidden  by  7*.  O.  L. 
727,  snbd.  6,  as  to  acts  and  declaradons  of  co- 
conspirators.—State  T.  BrauKm.  161  P.  689. 

(C)  Ottk^T  Off«sea.  sBd  CkanMter  «f  Ao- 
onaed. 

«=»369(1)  (OaL)  In  a  prosecution  for  robbei?. 
evidence  of  othw  crlma  kttd  inadmissible^ 
People  T.  Renwlck,  161  P.  1002. 

(O)  Mmtavialltr  ABA  Cow»«t«Mr  in  OmwH 

«=>393a)  (Wash.)  Laws  191C,  p.  227,  regnlat- 
inc  motor  vehicle  transportatioD  for  hire,  does 
not  violate  Const,  art.  1,  fi  9,  providing  that  no 
person  atiall  he  compelled  in  a  criminu  case  to 
give  evidence  against  himself. — State  v.  Ferr; 
Line  Auto  Bns  Co.,  IGl  P.  467. 

(B)  Beat  »nd  Secondary  and  DsBtonatro- 
tlve  Bvldenoa. 

«S94<M(1)  (Or.)  The  admission  tn  evidence  of 
material  objects,  or  allowing  inspection  of  the 
same,  vfaetner  offered  in  evidence  or  not,  is 
within  the  discretion  of  the  court— State  t. 
Famam.  161  P.  417. 

Hie  refusal  six  months  after  flie  homicide  to 
allow  the  jury  to  Inspect  the  feet  of  a  horse 
upon  whose  ^cks  the  prosecutloD  relied  was 
not  an  abuse  of  the  court's  dincretion  ab  to 
admitting  tn  evidence  material  objects,  or  al- 
lowlis  inspection  of  the  aame^Id. 

(F)  AAatfaalmWf  D*oUu«ilmu»  Bm» 
aar< 

^>4I0  (Wash.)  Here  casual  statement  by  ac- 
cused's counsel  that  the  person  who,  as  testi- 
fied by  the  supposed  husband,  performed  the 
ceremony  between  such  witness  and  the  wo- 
man with  whom  the  adultery  was  alleged  to 
have  been  committed  was  at  one  time  a  Justice 
of  the  peace  is  not  an  admission  that  at  the 
time  oz  the  alleged  ceremony  he  was  compe- 
tent to  perform  it— State  v.  Wbeeler,  161  P. 
373. 

«»4I7(1S)  (Or.)  Evidence  of  declarations  of 
third  person,  tendinc  to  show  he  committed  the 
homiade.  is  inaduiiBsible.— State  t.  Faroam, 
161  P.  417. 

(Q)  Aata  aad  Dcelaratlona  of  Conspirators 
and  Code  ten  da  nta. 

«s»427  (2)  (Or.)  Under  L.  O.  L.  f  727.  snbd. 
6,  declarations  of  alleged  coconspirator,  joint' 
ly  indicted  and  separately  tried,  were  inad- 
missible, where  no  evidence  of  a  conspiracy  had 
been  offered.— State  v.  Booth,  161  P.  700. 
«S9427I3)  (Idaho)  Where  the  jury  were  war- 
ranted iQ  believing  that  defendant  and  another 
were  confederates,  the  acts  of  such  other,  com- 
mitted in  pursuance  of  the  criminal  design,  were 
binding  on  defendant,  so  the  order  in  which 
proof  of  such  matters  was  admitted,  was  not 
material.— State  v.  Curtis,  161  P.  678. 

(I)  opinion  Brldence. 

4=»448(11)  (Wyo.)  In  a  prosecution  for  murder 
of  defendant  s  fatlier,  wbere  defeodant'a  broth- 
er was  asked  what  his  father  was  doing,  the 
answer  that  he  was  trying  to  get  hold  of  his 
brother's  throat  was  not  incompetent  as  a  mere 
conclusion.— .Mortiuiorc  v.  State.  161  P.  766. 
C=>45l(l)  (W'yo.)  In  prosecution  for  murder, 
testimony  whether  witness  thought  at  time  of 
decedent's  assault  on  defendant's  brother  that 
tlie  brother  was  in  dancer  was  Inadmissible.— 
Mortimore  v.  State,  101  P.  766. 
^=>45l(3)  (Wyo.)  In  a  prosecution  for  murder 
of  defendant's  father,  testimony  as  to  whether 
defendant  was  happy  or  angry  on  the  morning 
of  the  homicide  was  admissible.— Mortimore  v. 
State,  161  P.  766. 

<^47l  (N.M.)  Where  the  jury  has  equal 
opportunity  of  determining  whether  a  character 
appearinc  on  a  certificate  of  brand  correspond:! 
with  a  ainUar  ebaiactar  «taown  in  tha  indiGfe* 


ment  testimony  as  to  shailarlty  or  dissimilar- 
ity is  properly  rejected.- State  Backer,  181 
P.  337. 

(J)  Testlmanr  of  AeeomvllMS  Md  CoAe- 
tendanta. 

«=>5II(2)  (Cal.App.)  Testimony  of  accomplice 
is  corroborated  within  intent  of  Pen.  Code,  } 
IIU,  if  there  is  some  competent  independent 
evidence  fairly  tending  to  connect  defendant 
with  the  crime.— People  v.  Blnnkall.  161  P.  997. 

f  (3)  (Cal.App.)  The  corroborating  testi- 
mony required  under  Pen.  Code,  {  1111,  to  war- 
rant conviction  upon  testimony  of  an  accom- 
plice, may  properly  be  made  by  orcumstantial 
as  well  as  by  direct  evidence.— People  t.  Kunk- 
all,  161  P.  857. 

(K)  ConffeMlonn, 

^516  (Wyo.)  Admissibility  of  statement  by 
defendant  admitting  that  he  shot  decedent, 
though  accompanied  by  exculpatory  statements, 
is  governed  by  rules  relating  to  oonfessjous.— • 
Mortimore  v.  State,  161  P.  766. 
<e=>5i7(4)  (CaLApp.)  In  a  burglary  case,  evi- 
dence of  nnlawful  taking  of  an  automobile  from 
locked  bnilding  of  owner  In  the  nighttime  held 
to  sufficiently  establish  corpus  delicti  to  admit 
a  confession.— People  v.  Wing,  161  P.  760. 
^519(3)  (Wyo.)  That  defudant  was  in  jafil 
when  he  madia  statement,  and  In  custody  of 
deputy  sberifC,  does  not  exclude  it  In  absence  of 
improper  inducement— Mortimore  t.  State,  161 
P.  766. 

«=35I9(4)  (OalJlpp.)  A  confession  stated  hr 
officers  recmving  It  and  admitted  by  defendant 
to  have  been  made  withont  inducement  threat 
or  other  nndue  Influence,  Md  ■dmlssible  as  a 
voluntary  oonfesslon^People  v.  Wing,  161  P. 
780. 

«=»5tS(4)  (Wyo.)  That  statements  were  made 
to  prosecuting  attorney  or  deputy  sheriff,  or 
both,  does  not  exclude  tbem,  in  absence  of  im- 
^ra^^  indncement— Mortimore  v.  State,  161 

«=s>527  (Wyo.)  That  defendant   was  only  17 

f'cars  old  did  not  render  bis  voluntary  statement 
nsdmissible,  in  absence  of  showing  of  lack  ot 
intelligence  or  understanding  chl  Ub  part — 
Mortimore  v.  State,  161  P.  766. 
^531(3}  (Wyo.)  Evidence  held  to  show  that 
a  statement  of  defendant  offered  as  a  confes- 
sion, was  not  made  under  any  promise  or 
threat  or  any  Improper  inducanent— Morti- 
more V.  State,  161  P.  766. 

(M)  Welarkt  and  SnBolener. 

^»552fl)  (Mont)  CircumstanUal  evidence  Is 
legal  endence,  and  U  of  such  quantity  and  qual- 
ity as  to  estebllsb  a  defendant's  guilt  beyond  a 
reasonable  doubt,  It  will  sustain  a  conviction. — 
State  V.  Postal  Telegraph  Cable  Ca,  161  P.  053. 
^ss>552(3)  (Mont)  Where  a  conviction  is  sought 
upon  circumstantial  evidence  alone,  the  circum- 
stences  proved  must  be  consistent  with  each 
other,  and  inconsistent  with  any  rational  hy- 
pothesis other  than  defendant's  guilt— State  r. 
Postal  Telegraph  Cable  Co..  161  P.  053. 
«=>56l(2)  (Mont)  Under  Rev.  Codes.  $  8028. 
declaring  that  guilt  must  be  established  beyond 
reasonable  doubt,  conviction  cannot  he  sustained 
on  evidence  showing  a  mere  possibility  of  guilt 
—State  V.  Postal  'Iclegraph  Cable  Co.,  161  P. 
053. 

ZI.  TIMB   OT  TBIAI.  AlTD  OOSTXH- 

VANCEL 

«=3603(2)  (K.M.)  Party  seeking  postponement 
of  trial  should  ordinarily  apply  by  written  mo- 
tion, supported  by  affidavit— State  v.  Daniels, 
161  P.  676. 

Xn.  TBlAt,. 
<A)  Preliminary  Prooeedlna*. 

«=9622(1)  (Okl.Cr.App.)  TTnder  Bev.  Laws 
1011^  I  6878,  whero  two  at  mose  ar«  Jointly 
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chaned  with  a  misdemeanor,  granting  or  refas- 
al  of  severance  rests  !n  discretion  of  trial  court. 
-Cm«an  t.  State,  161  P.  1178. 
«=>B28(2)  (N.M.)  Code  1916.  |  81^  reouljlng 
names  of  witnesses  to  be  Indorsed  on  indict- 
ment, is  directory,  and  witness  whose  name 
was  not  properly  indorsed  may  be  allowed  to 
testify,  where  accused  made  no  cJaim  of  sur- 
priae  or  pnijudica.— State .  t.  Backer,  161  P. 
SST. 

(C)  BMVVtiOB  •!  StTl«*BM. 

^673(2)  (Or.)  If  evidence  to  competent  for 
one  purpose  it  cannot  be  rejected  merely  be- 
cause it  is  not  competent  for  another  purpose, 
althon^  an  instruction,  limiting  its  Miect,  is 
proper.— State  v.  Parnam,  161  P.  417. 
«:t>680(2)  (Kan.)  Ordinarily  proof  tl^t  crune 
has  been  committed  should  precede  evidence  im- 
plicating defendant,  but  a  departure  from  toe 
asoal  order,  not  operative  prejudicially,  is 
groand  for  reversal.— State  v.  Terry,  161  P. 

Sob.  . 

«S9683(2)  (Colo.)  Whether  trial  conrt  shoidd 
have  permitted  certain  evidence  to  be  introduMd 
on  rebuttal  was  a  matter  within  its  sound  dis- 
cretion.—ShemweU  V.  People,  161  P.  167. 
«»684  (Wyo.)  Under  Comp.  St  1910,  S  6285, 
admission,  tn  rebuttal,  of  testimony  as  to  state- 
ment far  defendant  as  to  fault  found  by  decedent 
on  the  morning  of  the  homicide  waa  not  an 
abuse  of  discretion.— Mortinunre  r.  State,  161 
P.  766. 

(D)  ObJeeUosa   to  BwMmm—,   Motlona  to 
fltrllEc  Ont.  mad  ■xoe»t<«ma. 

«ae97  (Uont)  In  Tiew  of  Bev.  Codes,  I  «7B. 
making  an  KUeptlon  to  an  adverse  ruung  by  a 
court  a  matter  of  right,  and,  when  taken,  the 
duty  of  the  stenographer  to  enter  it,  the  taking 
of  such  exception  is  not  a  matter  of  grace  or 
discretion  for  the  conrt^State  t.  Foatal  Tel«- 
graph  Cable  Co.,  161  P.  968. 

(G)  Ararnments  and   Condoct   of  CoomhI. 

^763  (Or.)  Action  of  court  in  permitting 
district  attorney  to  announce  intention  to  prove 
defendant  and  codefendant,  wib  of  deceased, 
had  beoi  seen  together  ander  pecoliar  circum- 
Btances.  JheU  not  error.— State  t.  Branson,  161 
P.  689. 

[F)  FroTtmeo  of  Court  and  Jonr  Oon- 
ei-»I. 

«=»742(2)  (N.M.)  Where  the  facts  as  to_  wheth- 
er a  witness  was  an  accomplice  are  disputed, 
the  matter  is  one  fior  the  jury.— State  v.  Wil- 
liams, 161  P.  334. 

^=>743  (Idaho)  The  explanation  of  one  In  pos- 
session of  the  fruits  of  a  crime  is  for  the  jury, 
unless  the  explanation  was  so  clearly  satisfac- 
tory that  it  was  unreasonable  for  thejury  to 
disregard  it— Stote  v.  Oortis,  161  P.  678. 
<g=>744  (N.M.)  The  credibility  of  witnesses  is 
a  question  for  the  jury,  the  rule  applying 
though  the  testimony  of  the  par^  or  witnesses 
be  mcontradicted.— State  t.  Bucker,  161  P. 
337. 

4S9752I/2  (Wash.)  A  mere  general  motion  to 
dismiss  a  prosecution  for  adultery  for  insuffi- 
ciency of  the  evidence,  improperly  referred  to 
as  a  motion  for  nonsuit,  though  treated  as  a 
motion  to  direct  acQoittal,  is  insufiScient,  for 
failore  to  point  out  in  what  respect  the  evi- 
dence is  insaffident.- State  v.  Wheeler,  161  P. 
373. 

48ss>757(l)  (Cal.App.)  In  a  burglary  case,  an  in- 
struction, which  suggested  that  aUbi  waa  occa- 
sionally fabricated,  netd  not  erroneooa  as  in- 
vading province  of  jnxy.— People  v.  wing,  161 

P.  7S5. 

€=9763,  764(1)  (Wash.)  In  prosecution  for 
adultery,  charge  on  disposition  to  commit  the 
offense  Aeld  erroneous,  in  the  absence  of  evi- 
dence otiier  than  inference  of  disposition  to 


etmuait  the  offense,  as  in  violation  of  Const  art 
4,  I  16,  prohibiting  charges  as  to  facta.:— State 
v!  Wheeler,  161  P.  37S. 

(«)  iroeeaoltr*  Kcanl«lt«s>  Suflleleuor 
ot  InBlrnctloiis. 

^9778(7)  (Wyo.)  An  instruction  on  insanity 
held  erroneous  as  tending  to  mislead  aa  to  the 
burden  of  proof  which  rested  on  the  state.— 
Cirej  V.  State.  161  P.  556. 

^780(8)  (Utah)  In  prosecution  for  cattle 
theft,  h€M  that,  under  the  evidence,  defendant 
was  entitled  to  charge  that  if  a  witness  waa 
accon^ice,  there  could  be  no  conviction  by  hU 
testimony  because  he  was  not  corroborated,  and 
charge  that,  if  witness  was  accomplice,  his  tea- 
timony  required  corroboratitm*  was  ernmeous. 
-State  V.  Elmer,  161  P.  167. 
^::»780(4)  (Cal^pp.)  An  instruction. that  t/esU- 
mony  to  corroborate  an  accomplice  is  sufficient 
"if  it  tends  to  eonneet  defendants  with  commis- 
sion d  the  offense,  though  of  itself,  standioE 
alone,  it  woatd  be  entitled  to  but  little  wei^t, 
held  to  correcttr  state  the  rule  within  Fen. 
Code,  fi  llll.-PeopIe  v.  Blonkall,  161  P.  99T. 
•S=>809  (Mont)  Where  defendant  offered  in- 
structions, which  as  they  stood  were  erroneous, 
and  might  have  misled  the  jury,  the  coort  was 
not  in  error  in  refusing  them.— State  v.  Postal 
Telegraph  Cable  Co..  161  P.  953. 
€=s>8ll(6)  (Cal.App.)  An  instmction  that  accus- 
ed is  a  competent  witness,  and  the  fact  that  he 
is  a  defendant  ia  not  of  itself  snSici«at  to  im- 
peach his  testimony,  though  his  interent  may  be 
considered  in  determiniiig  his  credibility,  Aeld 
properly  refused  as  aingung  out  the  testimony 
of  a  particular  witness.— People  v.  Blunkal], 
161  P.  997. 

«=:38I4(2)  (Cal.App.)  In  manslaughter  trial, 
titers  being  little  or  no  evidence  offered  to  sup- 
.  port  a  suggested  theory  ot  the  prosecuting  offi- 
cer in  his  opening  statement  as  to  conspiracy 
to  commit  roU»wy,  and  a  police  officer  testify- 
ing that  he  saw  accused  strike  the  fatal  blow, 
it  was  projter  to  refuse  an  instroction  for  ac- 
cused upMi  conspiracy.— People  v.  Gorman,  161 
P.  757. 

<8=38t4(10)  (Wyo.)  Refusal  ot  instruction  that 
if  defendant  has  some  weakness  of  mind,  that 
should  be  considered  was  proper,  in  absence  ol 
evidence  making  it  applicaole  aside  from  age  of 
defendant- Mortimore  v.  State,  161  P.  766. 
4=9614(17)  (CaLApp.)  ReQueated  instructions 
on  the  law  of  circumstantial  evidence,  where 
the  prosecutiop  did  not  rely  on  circumstantial 
evidence  alone  or  chiefly  to  obtain  conviction, 
were  properly  refused.— People  v.  Gorman,  161 
P.  757. 

€=^814(18)  (Cal.Am>.)  In  prosecution  for  grand 
larceny,  where  derendants  did  not  testify  in 
their  own  behalf,  an  instmction  as  to  the  com- 
petency of  defendants  as  witnesses  and  the  cred- 
ibiUty  of  their  testimony  was  properly  refused.- 
Pec^le  v.  Blunfcall.  161  P.  997. 
€=>8I4(19)  (Or.)  Where  there  was  no  evidence 
of  a  conspiracy  or  common  design,  QualiQcation 
of  an  instruction  on  alibi  that,  if  defendants 
were  acting  with  a  common  design,  it  would  not 
be  necessary  for  both  of  them  to  have  been 
present  at  crime,  held  error. — State  v.  Bran- 
son, 161  P.  689. 

4=>8I4(19)  (Or.)  In  trial  for  homicide  under  a 
joint  Indictment  with  a  separate  trial,  abstract 
UMtruetion  npon  consirfracy  was  erroneous, 
where  there  was  no  evidence  of  a  conspiracy  or 
common  desi^  on  the  part  of  the  defendants. — 
State  V.  Booth.  161  P.  700. 
^822(1)  (Idaho)  Instructions  in  a  criminal 
case  given  shoald  be  construed  together. — State 
V.  Curtis,  161  P.  578. 

^s?823(9)  (Wyo.)  An  instruction  tending  to 
mislead  aa  to  tiie  burden  of  proof  on  insanity 
held  harmless  in  ^ew  of  another  instruction  cor- 
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rectly  stating  the  law.— C^i  T.  State.  Ittl  P. 
666> 

(H)  Reaveata  Cor  InatPtietlOM. 

^82fl(D  (CaUkpp.)  Refusal  of  requested  in- 
structioDB  coverea  correctly  hy  gives  inatruc- 
tiona  held  not  error.— People  v.  Daocan,  161  P. 
76S. 

«=3829(l).(Cal,App.)  Error  cannot  be  predicat- 
ed upon  the  refusal  of  instructioDs,  tne  prin- 
ciples of  which  are  clearly  stated  in  other  in- 
structions given  by  the  court. — People  v.  Blnnk- 
all.  161  P.  997. 

«=>829(1)  (Idaho)  The  refusal  of  an  instnietlon 
covered  by  one  given  is  not  errw.— State  t,  Cur- 
tis. 161  P.  578. 

«=s>829m  (N.M.)  Courts  need  not  give  instmo- 
ttons  which,  though  correct,  are  merely  cumula- 
tive and  state  in  another  form  propositions  al- 
ready given  to  the  jnrj,— State  Beliale,  m 
P.  168. 

«s>829(L)  (Or.)  Refusal  of  a  requested  instruc- 
tion fnlb  covered  by  given  instructions  was  not 
error.— State  v.  Branson.  161  P.  689. 
«=3>829(10)  (Cal.App.)  The  refusal  to  diarge 
that  one  of  the  defendants  testifying  against 
the  others -was  an  accomplice  held  not  error, 
where  the  conrt  gave  a  clear  definition  of  ac- 
complice, and  instmcted  that  the  other  defend- 
ants could  not  be  convicted  upon  the  uncor- 
roborated testimony  of  an  accomplice.— Pe<vle 
T.  Blonkall,  161  P.  m. 

zm.  xonom  fob  ksw  ibiaii 

AMD  nr  ABBBST. 

«=s>913a)  (GalJLpp.)  Under  Fen.  Code,  »  Udl. 
1202,  defendant  held  entitled  to  new  truJ  be- 
cause of  continuances  beyond  the  period  therein 
specified  to  time  for  sentence  after  verdict  (rf 
guilty.— People  v.  Bollng,  101  P.  1169. 
«s»94l(l}  (CaLApp.)  In  a  manslaughter  case, 
where  affidavits  for  new  trial  for  newly  discov- 
md  evidence  were  merely  cumulative  and  large 
ly  negative  in  their  averments,  denial  of  new 
trial  was  not  abase  of  discretion.— People  v. 
Gorman,  181  P.  757. 

XrV.  XimOMENT.  SENTEKCE.  AHO 
FIITAI.  COMMITMEirT. 

«=»995(1)  (Kan.)  Judgment,  reciting  that  de- 
fendant was  duly  arrafgned  for  sentence  In  open 
court,  and  the  court  passed  sentence,  stating  it, 
does  not  show  that  the  coort  omitted  require- 
ments of  Code  Or.  Proc.  K  248,  249  (Gen.  St. 
1909,  H  6826,  6827).  to  inform  defendant  of 
the  verdict  and  ask  Um  whetber  he  bad  legal 
cause  why  judgment  should  not  be  pronounced. 
—State  V.  Terry.  161  P.  905. 

XV.  APPEAt.  Aim  ERBOB*  AlfO 
CEBTIOBABI. 

(A)  Fo«k  of  Remedy,   JnrlaaiotloH,  nnd 

RlKht  of  Review. 

«s>r022  (Utah)  Under  Utws  1909.  c  87,  pro- 
viding for  appeals  from  the  city  court  to  the 
district  conrt,  but  that  the  Judgment  of  tlie 
district  court  shall  be  final  anless  the  amount 
Involved  exceeds  $100  or  a  constitntional  ques- 
tion is  involved,  one  convicted  in  the  district 
court  and  fined  has  no  appeal. — Salt  Lake  City 
V.  I*e.  161  P.  926. 

«=>I024(7)  (Okl.Cr.App.)  The  state  cannot  ap- 
peal from  u  order  granting  accused  a  new 
trial.— SUte  v.  Oorley.  161  P.  831. 

(B)  PreacntKtlom  &Bd  ReaervKtlom  !■  Low- 
er Conrf  of  OroDUdB  of  RotIow. 

*=>1032(7)  (N.M.)  In  prosecution  for  cattle 
theft,  question  of  variance  between  brand  al- 
lowed in  indictment  to  have  been  upon  the 
stolen  animal  and  the  certificate  of  brand  in- 
troduced in  evidence  at  trial,  will  not  be  con- 
sidered when  not  raised  beloir.— State  v.  Ruck- 
er,  161  P.  337. 


*=»I043(2)  adaho)  Where  an  informatioa 
gainst  several  defendants  alleged  that  mt  of 
them  was  a  fugitive  from  justice,  and  the  whole 
information  was  read  to  the  jury  over  defend- 
ant 8  objection,  which  did  not  specify  the  clause 
relating  to  the  fugitive  from  justice,  that  point 
cannot,  for  the  first  time,  be  raised  on  wpeaL 
—State  V.  Curtis,  161  P.  iSVs. 
«»I043{2J  (Wyo.)  A  general  exception  held 
sufficient  m  a  capital  case,  where  the  instmc* 
tione  as  a  whole  presHited  an  erroneous  view.— 
Parker  v.  State,  161  P.  552. 
^1048  (Wyo.)  Where,  in  a  capital  case,  it 
clearly  appears  from  the  record  that  such  error 
was  committed  as  amounted  to  a  denial  of  sub- 
stantial justice  and  deprived  defendant  of  a  fair 
trial,  the  judgment  should  be  reversed,  thoueh 
proper  exceptions  were  not  taken  below.— Parker 
V.  State,  161  P.  SB2. 

«:»I936(1)  (Wyo.)  An  erroneous  instmetion  In 
a  capital  case  as  to  what  constitutes  premedi- 
tated malice  rendering  an  act  murder  in  the  first 
degree  to  reisuire  a  reversal,  tiioagh  there 
was  no  exception  betow^*— Obama  v.  State,  161 
P.  55a 

«=3l064ri)  (N.M.)  Where  the  question  is  not 
one  of  Jurisdiction,  an  objection  will  not  be 
considered  on  appeal  unless  the  assignment  <^ 
error  in  the  motion  fw  new  trial  clearly  meci- 
fies  the  legal  ground  of  objection.— State  t.  WU- 
iiams,  161  P.  334. 

^1094(1)  (N.M.)  No  errors,  anless  they  be 
Jurisdictional,  will  be  considered  save  those 
set  oat  In  die  motirai  for  new  triaL— State  t. 
Rndler.  161  P.  887. 

«=»r064(l)  <Wyo.)  In  a  homidde  caae  \^erein 
the  coort  failed  to  grant  adequate  additional 
time  to  move  for  new  trial  as  authorised  by 
Comp.  St.  1910,  $  6287.  keM,  that  Suprone 
Court  rule  13  (104  Pac  xiii),  precluding  review 
of  errors  not  assigned  in  the  motion,  should  not 
be  strictly  mforeed.— Paricer  v.  Stat^  101  P. 
552. 

(O)  PgceoediM—  for  TnuMfer  mt  Qmw, 
and  Bfleet  Thereof. 

^r069(6)  (Wash.)  A  defendant  who  appeals 
from  a  conviction  before  a  justice  of  the  peace 
has  the  burden  of  prosecuting  the  appeal,  m 
that  it  can  be  dismissed  when  he  makes  no 
effort  to  prosecute  it  within  a  reasonable  time. 
—State  V.  BufFum.  161  P.  832. 

Where  there  was  an  unexcused  delay  of  five 
months  in  prosecuting  In  a  court  which  was  in- 
session  every  day  an  appeal  from  a  ctmvietion 
before  a  Justice  of  the  peace,  the  record  does 
not  show  an  abuse  of  discretion  In  dismissing 
the  appeal  for  failure  to  prosecute.— Id. 
4=^(070  (Wash.)  In  the  absence  of  a  statute 
to  the  contrary,  the  death  of  a  defendant  pend- 
ing an  appeal  permanently  abates  the  action  and 
all  proceedings  under  the  judgment.— State  t. 
Banks,  161  P.  1189. 

(D)  Reeord  and  Prooeedlmvs  IVot  In  Ree- 
ord. 

«S9 1 086(14)  (0U.O.App.)  Errors  asrigned  up- 
on instructions  given  will  not  be  considered, 
where  record  faiui  to  show  that  iny  objections 
were  made  or  exceptions  taken  to  instructions 
when  given.- Cruzan  v.  State,  161  P.  1179. 
«=9 1 086(19)  (Wash.)  An  affidavit  explaining 
delay  of  accused  in  prosecuting  his  appeal  from 
a  conviction  before  a  justice  of  the  peace  Incor- 
porated in  the  truscript  of  record,  not  in  tbo 
statement  tut  facts,  cannot  be  considered  by  the 
Snpreme  Court— State  v.  Buffum.  161  P.  832. 
«=>U06(2)  (Or.)  The  time  fixed  by  law  for  the 
filing  of  a  transcript  on  appeal  cannot  be  ex- 
ten^d  by  stipulation  of  the  parties  without  an 
order  of  court— State  v.  Keeney,  161  P.  701. 

After  the  statutory  time  for  filing  copies  of 
the  transcript,  neither  the  trial  court  nor  ap* 
pellate  court  can  extend  the  tlmo  by  order  nunc 
pro  tunc— Id, 
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106^  (Aril.)  tTnder  Pen.  Code  1913,  M 
1164-1167,  the  failure  of  defendant  In  a  crimi- 
nal prowcation  to  file  the  abstract  wttbln  the 
time  Bpecifled  by  Pol  Code  1913,  I  1168,  and 
hia  faiiare  to  file  a  tnief  or  prorecate  the  appeal, 
are  insufficient  grounds  for  dismissal  of  the  ftt>* 
peal.— Baca  v.  State,  161  P.  686. 

«=»llf5(l)  (Okl.Cr.App.)  To  review  granting 
or  denial  of  severance  where  two  or  more  are 
charged  with  misdemeanor,  caae-made  moat 
show  application  setting  out  sufficient  grounds 
supported  by  affidavits  or  oral  teetimony^^Tru- 
san  V.  State,  161  P.  1179. 

(B)  AsaicnmeBt  of  Brrora  rbA  Brlvts. 

«s»ll30(4)  (Aris.)  Under  Pen.  Code  1913,  H 
1164-1167,  the  failure  of  defendant  in  a  crimi- 
nal prosecution  to  Sle  the  abstract  within  the 
time  specified  bv  Pen.  Code  1913,  |  1163,  and 
his  failure  to  file  a  brief  or  prosecute  the  ap- 
peal, are  insufficient  grounds  for  dismissal  of  the 
appeal.— Baca  t.  State,  161  P.  686. 

ijty  DtoMsiwl,  mmmrtng,  and  RskMwiBV. 

131(6)  (OU.CV.App.)  Where  defendant  aft- 
er conviction  and  appeal  maJtes  his  escape,  his 
appeal  will  be  dismissed.— Justus  t.  State,  161 
P.  1177. 

«=>II33  (N.M.)  A  new  and  original  question 
cannot  for  the  first  time  be  considered  on  mo- 
tion for  rehearing.- SUte  v.  Williams,  161  P. 
334. 

(O)  Review. 

«a»lt44(ljO  (GaLApp.)  Where  permladon  to 
cell  back  a  witness  was  denied,  the  court  on  ap* 

peal  must  presume  that  If  the  witness  had  been 
permitted  to  testify  her  original  testimony  would 
have  be«i  modified  as  idaimed  by  the  accused  in 
his  reQueat  to  tee^  her^Fe^la  Renwiek, 
161  P.  1002, 

«=9 1 144(13)  (Ariz.)  Where  the  record  shows 
that  a  portion  of  the  evidence  is  not  included, 
the  Supreme  Court  will  presume  that  it  is 
sufficient  to  cure  detects  in  the  evidence  brought 
up  to  establish  corpus  delicti.— B^^rnolds  t. 
State,  161  P.  886. 

159(2)  (Mont)  A  conviction  of  a  telegraph 
cnnpany  for  transmitting  information  for  bet- 
ting, contrary  to  provisions  of  Laws  1916,  c.  66, 
cannot  be  sustained,  where  the  record  is  barren 
of  any  evidence  that  the  measBKe  was  transmit- 
ted by  defendant.— State  v.  Postal  Telegraph 
Cable  Co..  161  P.  963. 

«»t  159(2)  (OkLCr.App.)  The  credibUity  of 
witnesses  and  weight  of  testimony  being  ques- 
tions for  the  jury,  the  verdict  will  not  be  re- 
versed for  iDBofflciency  of  evidence,  unless  as 
a  matter  of  law  it  was  insufficient  to  support 
conviction.— Piazzi  v.  State,  161  P.  1176. 

«ss>l  I66/3(12)  (Wyo.)  Prejudidal  sUtementsof 
the  court  in  the  presence  of  the  Jury  Md  to 
require  a  reversal  In  a  homicide  case,  where 
defendant  was  thereby  deprived  of  a  fair  and  Im- 
partial trial.— Parker  t.  State,  161  P.  652. 

4»  1167(1)  (Idaho)  In  a  prosecution  for  pre- 
senting false  claims  to  a  county  for  payment, 
held  that  where  proof  sustained  averment  of 
facts  in  information,  defendant  was  not  preju- 
diced by  inaccuracies  In  statements  of  conclu- 
sions as  to  offense  charged.— State  v.  Curtis,  161 
P.  678. 

«=s>II67a)  (Kan.)  Where  the  amended  infor- 
mation charged  that  defendant,  being  the  agent 
and  emph>y4  of  another,  after  receiving  money, 
aecreted,  embezzled,  and  converted  It  to  his  own 
nse,  and  he  was  convicted  of  a  misdemeanor 
only,  omission  of  the  expression  "without  the 
assent  of  bis  employer"  required  by  Geo.  St. 
1909,  (  2578,  and  the  words  "unlawfully,  fe- 
loniously and  willfully,"  was  not  prejudicial.— 
State  T.  Bauman.  161  P.  681. 


«=»II68(2)  (CalApp.)  Befusal  of  permission  to 
recall  witness  who  impeached  the  alibi  held  prej- 
udicial.—People  T.  Benwick,  161  P.  1002. 

168(2)  (Colo.)  Where  defendant  denied  on 
cross-examination  that  he  had  stated  to  certain 
persons  that  he  was  going  to  move  the  furniture 
to  which  he  had  (Stained  bill  of  sale  to  his 
hotel  in  the  mountains,  introduction  on  rebuttal, 
instead  of  in  chief,  of  testimony  that  defendant 
made  such  statements,  did  tiot  prejudice  defend- 
ant's rights.- Shemwell  v.  People,  161  P.  157. 
^=>  1 169(1)  (Or.)  Admission  of  testimony  of  a 
girl  frioid  of  deceased  that  deceased  had  told 
her  that  she  would  stay  home  because  accused 
was  coming  to  see  her  that  evening  was  not 
prejudicial,  where  without  objection  there  was 
an  .anawer  to  crOBs-ezamination  of  a  state's 
witness  to  the  same  effect.- State  v.  Parnam, 
161  P.  417. 

^=91170(3)  (Wyo.)  Striking  out  answer  of  wit- 
ness that  decedent  was  trying  to  get  hold  of  his 
brother's  throat  was  not  prejudicial,  where  wit- 
ness then  stated  that  decedent  grabbed  at  his 
throat- Mortimore  v.  State.  161  P.  766. 
®=»rf72(2)  (Wyo.)  An  instruction  that  evidence 
of  threats  should  be  considered  with  other  evi- 
dence in  determining  defendant's  guilt  or  Inno- 
cence held  not  prejudicial.— Cirej  v.  State,  161 
P.  556. 

«=>II72(6)  (Wash.)  In  a  prosecution  for  adul- 
tery, the  state  having  elected  to  rely  on  the 
act  alleged  to  have  been  committed  on  a  cer- 
tain date,  instructions  which  did  not  specifical- 
ly restrict  conviction  to  that  date  were  never- 
ueloffs  not  prejudicial,  where  they  could  not 
have  misled  the  jory.~State  v.  Wheeler.  161 
P.  373. 

4=91173(2)  (Ariz.)  Defwdant  could  suffer  no 
injury  from  failure  to  instruct  as  to  defendant's 
right  to  introduoe  liquor  for  lawful  purpose, 
when  purpose  be  was  shown  to  have  admitted 
was  unlawful.— Beynolds  t.  State,  161  P.  886. 

tH)  DatenslmaUoB    mad    DlayMtttoa  ol 

0mm. 

«=»II86(4)  (Ariz.)  An  information,  reciting 
that  "F.  L.  flccuaed,"  etc.,  omitting  the  word 
"is"  before  the  word  "accused."  held  at  moat 
technically  erroneooa,  for  which  reversal  is 
prohibited  by  Pen.  Code,  i  1170,  enacted  pur- 
suant to  Conat.  art.  6,  I  22;  It  aivearing  that 
substantial  Juatice  hid  been  done.— Lopei  v. 
Sute.  161  P.  874. 

^II86(^  (Or.)  Although  C<Hist.  art  7.  I  3. 
as  amended  in  1911,  provides  that  Judgment 
may  be  affirmed  in  spite  of  error  in  a  murder 
case,  where  court  erroneously  instructed  jury 
as  to  cooapiracy  between  codefendants,  appel- 
late court  may  not  dctennioe  what  Influence 
upon  jury's  aetermlnation  elimination  would 
have,  and  Judment  must  be  rerezsedw— State  t. 
Branson.  liU  P.  6S9. 

CROPS. 

See  Damages,  «8=>112. 

CROSS-EXAMINATION. 

See  Wltnessea.  ^268,  849. 

CROSSINGS. 
See  Ballroads,  ^s^OO,  824-861.  416. 

CUMULATIVE  EVIDENCE. 

See  New  Trial,  ^104. 


CURTESY. 


See  Doww. 


CUSTODY. 

See  Divorce,  ^sStZ ;  Habeas  Corpus,  ^309. 
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CUSTOMS  AND  USAGES. 

^s»l5(l)  (Kan.)  Ordinarily,  cuatom  and  usage 
are  admissible  merely  to  explain  or  elucidate 
Bometbing  uncertain  or  ambifuous  contained  in 
a  contract.— Garsill  CommiBsion  Oo.  t.  Mowery, 
161  P.  634. 

DAMAGES. 

See  Appeal  and  Error,  €=»1068;  Death;  Emi- 
nent Domain,  «i=379-150;  Evidence,  «=»497  ; 
Injunction,  ^>^2;  Libel  and  Slander,  ^» 
121;  Master  and  Servant,  «=s>41;  Municipal 
Corporations,  «=»401;  Replevin,  «s»7S,  80; 
Sales,  «»884,  418:  Vendor  and  PnrdiaBert 

m.  OBOUMDS  Aim  STTBJECTS  QF 
COMPEHBATORT  DAMAGES. 

(A)  Direct   or   Remote,   Contlnvent,  ov 
ProspcctlTO  Conaeqaenoea  or  Loaaoa. 

«»I9  (CaL)  Under  a  contract  for  installation 
of  fire  prevention  machinery  containing  no  pro- 
vision as  to  time  when  tbe  contract  sboula  be 
completed,  where  the  premises  were  destroyed, 
durinft  installation,  by  fire,  three  months  after 
the  contract  was  signed,  and  tbe  owner  had  not 
completed  bis  part  of  the  contract  by  installing 
connections  undergroand,  tbe  proximate  cause 
of  damages  was  the  fire  and  not  tbe  alleged 
breach  of  tbe  contract.— BrookingB  Lumber  St 
Bin  Oo.  T.  Manafactnrers*  Aatomatlc  Sprinkler 
Co.,  161  P.  266. 

^=>20  (Wash.)  Servant  injured  through  mas- 
ter's negligence  can  recover  all  damages  prox- 
imately traceable  to  primary  negligence,  such 
as  malpractice  of  attending  physician  fnmlah- 
cd  by  master  or  employed  with  due  care  by 
servant— Martin  v.  Cunningham,  161  P.  865. 

VI.  MEASimS  OF  DAUAGES. 
(B)  Itt|>rtca  to  Property. 

«s»l08  (Utah)  If  the  thing  destroyed,  althourii 
a  part  oiF  the  realty,  has  a  value  ascertainable 
without  reference  to  the  yaluc  of  the  soil,  the 
recovery  must  be  for  the  value  of  tbe  thing 
destroyed,  and  not  for  the  difference  in  tbe 
value  of  the  land  before  and  after  such  de- 
Btntetkm.— COeary  t.  Shand.  161  P.  463. 
•s>ll2  (Utah)  In  an  action  for  destruction  of 
growhig  crops,  the  measure  of  damages  is  their 
value  at  the  time  of  thtit  destruction.— Oeary 
V.  Shand.  161  P.  453. 

Vn.  nrADEQUATE  AKD  EZOEMIVE 
DAMAGES. 

«=»I30(1)  (Utah)  'Hiat  the  jury  aUowed  a  vei^ 
diet  in  excess  of  Uie  amount  warranted  by  the 
evidence  does  not  sbow  that  the  verdict  was 
based  on  passion  and  prejudice  unless  the 
amount  was  so  grossly  excessive  that  it  shocks 
the  ordinaiT  man's  sense  of  justice. — 'Stephens 
JEtanch  &  live  Stock  Co.  T.  Union  Pac.  B.  Co., 
161  P.  459. 

«=>  132(3)  ^an.)  Award  of  fl6,000  damages 
in  favor  of  a  man  22  years  old,  who  earned 
from  $2  to  $2.50  a  day,  for  severe  personal  in- 
juries, cansinf  partial  paralysis,  etc.,  resulting 
from  coming  m  contact  with  high-tension  ^ec- 
tric  wire,  A«Id  not  excessive.— Logan  r.  Empire 
District  Electric  Co.,  161  P.  659. 
«=»I32(S)  (Kan.)  Award  of  $8,000  damages  for 
injuries  to  a'  workman's  hand  is  excessive,  and 
wUl  be  aflBrmed  only  on  remittitur  of  $3,000.— 
Tmman  -v.  Kansas*  City,  M.  &  O.  B.  Co.,  161  P. 


Vm.  PXfADING.  EVIDENCE.  AHD 
ASSESSMENT. 

(B)  BTtdenee. 

^=>I63(1)  (OkL)  A  lessor,  claiminK,  as  dam- 
ages for  failure  of  lessee  on  demand  to  execute 
release  of  forfeited  oil  and  Ras  lease,  bis  loss 
on  an  alleged  contract  for  sale  of  a  lease  on 
the  same  land,  must  ptiove  either  that  he  had 
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a  T^id  C(mtx«ct,  or  that  tiie  prospective  pur- 
chaser would  have  completed  tbe  contract,  re- 
gardless of  its  enforceability.— Rogers  t.  HUU- 

ken  Oa  Co.,  161  P.  799. 

«=9l74(8)  (Utah)  la  estimating  the  damages 
for  the  destructuin  of  growing  crops,  the  proh- 
able  yldd  and  value  of  the  crop,  had  It  iwo- 
gressed  to  maturity,  may  be  shown.— deary  t. 
Shand,  161  P.  4M. 

Where  grass  or  meadow  has  been  eaten,  in- 
jured, or  destroyed,  its  value  for  hay  or  grazinff 
purposes  may  be  shown,  and,  if  the  roots  have 
been  destroyed,  the  cost  of  rcsccding  and  re- 
storing the  field  or  meadow  and  the  loss  of  the 
hay  or  pasture  sustained  In  tbe  meantime. — Id. 
43»I90  (OU.)  In  an  action  by  lessor  on  an  oil 
and  gas  lease  for  failure  of  leasee  to  execute 
release  on  forfeiture,  evidence  held  insufficient  to 
sbow  an  enforceable  contract  of  sale  of  a  lease 
on  the  same  land,  or  that  tbe  prospective  pur- 
chaser would  have  completed  the  contract. 
—Rogers  r.  Milliken  Oil  Co.,  161  P.  799. 

(C)  Proeeedlnva  for  AmeasmeBt. 

«=»216{1)  (Okl.)  Instructions  as  to  damages  in 
personal  injury  action  held  correct— BeUerW 
Gas  &  OilOo.  V.  Oirr,  161  P.  206. 

DAMS. 

See  Waters  and  Water  Coaises,  4»14SL 

DEATH. 

See  Abatement  abd  Revival,  «b952,  06;  Crim- 
inal Law,  «=>3C»,  1070;  Evidence,  «s»126, 
474;  Fines,  «=>17^;  Partnership,  <8=»243- 
255;  Poisons,  Xrial.  ^262;  Wi^ 

nesees,  «s>145, 159. 

n.  ACTXOHB  FOB.  OAUBIITO  DEATH. 

(B)  DamaK^a.  Forfottare,  or  Flao. 

<8=>95^  (Wash.)  In  an  action  for  death  of 
plaintiiTs  minor  child,  jury  were  entitled  to  re- 
turn snbstantial  damages. — Kranxosch  v.  Trus- 
tee Co.,  161  P.  492. 

^99(1)  (CalApp.)  An  award  of  $17,000  dam- 
agea  for  death  of  plaintiff's  intestate,  a  strona 
man  44  years  old,  who  bad  an  expectancy  of  25 
years,  and  earned  nearly  $3  a  day.  is  not  exces- 
sive.—Catlin  V.  Union  Oil  Co.  of  Galifomia,  161 
P.  29. 

<S=»99(3)  (Wash.)  Under  Rem.  Code  1915,  | 
184,  amount  of  damages  recoveraUe  for  death 
of  minor  cannot  be  specifically  proven,  and  ver- 
dict should  not  be  interfered  with,  unless  it  ap- 
pears affirmatively  that  it  was  result  of  passiui 
or  prejudice,  or  so  grossly  excessive  that  pas- 
sion or  prejudice  must  be  presumed.— Kransoseh 
V.  Trustee  Co.,  161  P.  402. 

In  an  action  for  death  of  minor  cbUd,  a  ver- 
dict for  $3,576,  held  not  excessive.— Id. 
^=999(4)  (Cal.)  Where  deceased,  was  50  years 
old,  and  earned  $00  a  month  about  half  bis 
working  time,  the  other  half  being  spent  in 
conducting  his  ranch,  and  he  left  a  vridow  and 
minor  children,  a  verdict  of  $12J!00  was  not 
excessive.— Bergen  T.  Tulare  Conuty  Power  OOt 
161  P.  209. 

DEBT. 

See  Constitntional  Iaw.  «=a83. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;  Fraodnleat  Oonveyances. 

DECEIT. 

See  Frand. 

DECURATIONS. 

See  Criminal  Law,  «=»417,  427 ;  Evidence  ^ 
271.  30ti 
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DEDICATION. 

X.  NATVaE  AND  KEQVIMtTEB. 

(Utah)  Since  a  dedicadoQ  rests  primarily 
in  tbe  owner's  Intent,  there  mnat  be  a  conces- 
sion intentionallr  made  by  him,  provable  by 
declarationa  or  acts,  or  inierred  from  ciream- 
itnoces,  though  no  form  or  ceremony  is  neces- 
aary,  bat  it  must  appear  that  he  knew  of  the 
pablic  use  and  Intended  to  grant  to  the  public 
the  rirbt  to  sndi  vM^Uorria  t.  Bluai  161 
P.  1127. 

«cs>37  (Utah)  Where  the  asers  of  an  alleged 
dedicated  highway  were  of  three  classes,  one 
u^hk  tqr  a  giant  in  a  deed,  another  hr  the  right 
of  entry  collateral  to  a  canal  eaaement.  and  toe 

third  by  a  right  or  claim  not  disclosed  by  the 

evidence,  but  nsing  merely  for  egress  from  their 
own  private  lands,  there  was  no  pahUc  use  of 
the  b^hway.— Morris  t.  Blunt.  161  P.  1127. 

Under  Comp.  Laws  1907.  i  .1115,  as  to  dedica- 
tion use  under  private  right  is  insufficient  to 
show  dedication,  and  such  use.  however  long, 
does  not  make  the  way  public,  and  the  mere  fact 
that  the  public  also  use  it  without  objection 
from  the  owner  will  not  make  the  way  public. 
—Id. 

®=>38  (Utah)  If  a  highway  is  established  by 
dedication  and  acceptance  by  the  pabUc.  it  con- 
tinues to  be  a  highway  as  long  as  public  use 
continues,  regardless  of  attempted  revocation 
by  the  dedicator.— Morris  t.  Blunt.  161  P.  112T. 
«5=»44  (Utah)  Evidence  Md  insuffident  to 
show  dediration  of  highway  to  pnblie  use.— Mor- 
ris v.  Blunt.  161  P.  1127. 

DEEDS. 

See  Oovenants ;  EMdence,  ^9417 ;  Mortgages ; 
Reformation  of  Instruments;  Registers  of 
Deeds;  Taxation,  «s»769. 

I.  BEQTTXSITES  AHD  TAXJDiTT. 
(D)  DeHvsry 

&=>58Cl)  (CaL)  A  deed  to  an  infant  requires  no 
delivery  to  or  acceptance  by  the  grantee,  and 
delivery  to  a  third  person  for  hU  benefit  is  snfQ- 
dent  to  vest  title.— Tnmet  t.  Turner,  161  P. 
080. 

€=36(  (Cal.)  Where  deeds  to  his  sons  were  de- 
livered by  an  aged  father  to  his  attorney  with 
directions  to  hold  them  In  escrow  until  his 
death,  and  then  to  deliver  them  to  the  aons, 
there  was  s  valid  delivery,  where  previously 
thereto  fhe  attorney  explained  to  the  grantor 
that  he  wonH  have  no  power  thereafter  to  with- 
draw the  deeds.— Smith  v.  Smith,  161  P. 

Whether,  in  any  ease  of  dep<«tt  ot  deeds  in 
escrow,  delivery  is  suffident,  depends  upon  the 
Intention  of  the  grantor.— Id. 

Where  deeds  were  deposited  with  third  per- 
a  direction  to  the  depositary  to  deliver 
them  "upon  my  death,"  "so  that  they  may  then 
takr>  effect,"  heid  not  to  prevent  the  present 
passing  of  title,  where  the  direction  alsa  used 
the  technical  language,  "I  hsrewitli  deliver  to 
you  two  deeds." — Id. 

An  attorney  of  the  grantor  is  not  disqualified 
from  holding  a  deed  In  eacrow  for  another 
grantee.—Id. 

^3>67  (EanJ  Where  grantor  unconditionally 
delivers  deed  to  third  party  for  benefit  of  gran- 
tee, it  passes  title.— Gideon  v.  Oidem,  161  P. 
096. 

nx.  ooHSTBircmoH  axd  opera- 
tion. 

(A)  Qenerkl  Ralva  of  CoBstraetlon. 

4=^101  (Nev.)  In  suit  to  qniet  title  against  de- 
fendant who  sought  reformation  of  deed  to 
comply  with  plaintiff's  agreement  to  convey, 
alleged  In  answer,  where  parties  had  constnied 


ambiguous  proviaioa  of  ajcreement.  court  prop- 
erly refused  to  sustain  ^fondant's  contention 
contrary  thereto.— Carey  v.  Clark,  161  P.  713. 
•30 1 08  (KanO  Where  an  instmment  provides 
it  shall  not  take  effect  until  death  <^  grantor* 
the  title  vests  at  once;  its  enjoyment  only  await- 
ing the  grantor's  deatiL-^iaeon  v.  Oldeon,  161 
P.  696. 

IV.  PLBADIKG  AKD  BVXDEMOE. 

«=>208(1)  (Cal.)  Evidence  JuM  to  support  a 
finding  of  delivery  of  deed  to  an  infanL — Turner 
V.  Turner,  161  P.  980. 

«=9208(1)  (Kan.)  Evidence  in  action  to  set 
aside  deeds  to  real  estate  for  want  of  delivety 
held  to  sustain  jadgment  tar  defendants.— Small 
V.  Sinall,  161  P.  698. 

^=>2'l  I  (3)  (Okl.)  In  suit  to  set  aside  conveyance 
for  fraud  on  part  of  grantee,  judgment  for  plain- 
tiff Aeld  not  ^astifled  by  the  evidence.— Cash  v. 
aromas,  161  f .  220. 

DEFAULT, ' 

See  Appeal  and  £hTor,  9=9957;  Judgment  •=» 
92,  143;  Vendor  and  Purchaser,  «=»lff7, 

DELEGATION  OF  POWER. 

See  OoBstttntlonal  Law,  «=>60-64. 

DELIVERY. 

See  BaUment  ^9»6;  Oarrim,  «ss^i  Deeds, 
«=>e8-e7.  206;  Yoidor  and  Purdiaser,  ^ 

^  DEMAND. 

See  KHs  and  Notes.  «»406;  Insuranoe,  «s» 
068;  Usuiy,  ^102l 

DEMONSTRATIVE  EVIDENCE. 

See  Giiminal  Law,  «s>401;  BMdenoe,  ^196. 

DEMURRER. 

SsB  Pleadinff,  «=s>226.  418;  Trial.  1B6> 

DEPOSITS. 
See  Banks  and  Banking,  «s>lB4-lS0. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  ^=321,  ttS;  Ezecators  and  Ad- 
ministrators; Jury,  4»14;  wms. 

nx.  RIGHTS  AND  MABII.ITIES  OP 
KEUtS  AKB  DZSTBIBVTEES. 

(A)  H»t«r«  mm*  BBtabliNbiaeMt  of  Blvkt» 
Itt  General. 

^=375  (Nev.)  Under  statutory  provisions  and 

Erocedure,  the  title  to  real  estate  vests  in  the 
drs  at  the  moment  of  the  death  of  the  Intes- 
tate, subject  only  to'  the  possesfdon  of  executor 
or  administrator  under  Rev.  Laws,  I  5950,  for 
payment  of  debts  and  expenses  of  adminlstra- 
tion.— Wren  v.  Dixon.  161  P.  722. 
^»83  (^an.)  Petition  by  heirs  against  cobdr 
to  rtcover'sum  agreed  to  ba  paid.on  dearkig  of 
title  to  land  of  testatrix  by  suit  to  correct  will, 
Md  to  state  a  cause  of  action.— Stelnborn  v. 
Stoinkorn,  161  P.  646. 

4»90(1)  (Nev.)  Where  an  administrator  or 
executor  has  been  appointed  and  the  estate  is 
in  the  course  of  probate,  the  heirs  may  main- 
tain an  action  as  against  third  persons  for  the 
possession  of  the  realty.— Wren  v.  Dixon,  161 
P.  722. 

<C)  Debts  of  Intestate  nnA  Inenmbranaen 
•a  Pvovertr. 

«E3li9(l)  (Kan.)  Under  the  statute  providing 
for  distribution  of  property  of  an  intestate  sur- 
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vlved  br  neither  gpoaee,  Iflsne,  dot  parent,  prop- 
erty innerited  by  one  son  of  a  deceased  father 
from  another  cannot  be  subjected  to  indebted- 
ness owed  by  tiie  Cathn  to  any  ona  other  than 
the  deceased  aon^Halaney  t.  Oamwon,  161  P. 
1X80. 

DESCRIPTION. 

See  Boondariea,  «s»8»  14;  Spedfle  Wdoaor 
ance,  ^28;  Taxatiim,  «s»42L 

DETINUE. 

See  Appeal  and  Error,  «=3366;  Replevin. 

DIRECTING  VERDICT. 

See  Appeal  and  Ikror,  ^1061;  Trial,  ^ 

^'^  DIRECTORS. 

See  Corporations,  ^=>S12,  841,  420. 

DISBARMENT. 

See  Attorney  and  Glleiit,  «s»4%  68. 

DISCHARGE. 

See  Bankmptcy,  «s>418:  Contracts.  «::=»309, 
S18:  Guaranty,  «=s>49 ;  Master  and  Servant 
^=»39-44;  Receivers,  «=>204;  Release^ 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  ^957-981;  Criminal 
Law,  ^=>e22,  683;  Pleading,  «=s)236;  Wit- 
nessei,  ^246. 

DISCRIMINATION. 

See  Oarriers,  «s>82. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Ekror,  «=»836.  937,  689,  778, 
781-790.  1061;  Criminal  Law,  «bs75?%, 
llBl;  Trial.  «b»164,  166. 

n.  xHvox.miTAB'r. 

9=>73  (Colo.)  In  attachment  where  one  de- 
fendant Sled  a  motion,  containins  a  formal  en- 
try of  appearance,  to  dissolve  attachment  and 
dismiss  action  as  to  hin^lf,  a  Judgment  dia- 
missina  action  as  to  both,  held  error.— Sommer 
T.  Unknown  Heirs  of  Bahn,  161  P.  298. 
«=s>75  (Utah)  As  claims  against  a  decedent's 
estate  may  not  be  established  in  etinity,  but  in 
probate  court,  when  it  was  found  that  deeds 
were  not  given  by  a  decedent  to  secure  an  in* 
debtodneas,  and  hence  were  not  mortgages,  court 
properly  dismissed  complaint  without  prejudice, 
without  pasiins  upon  claim  asserted.— Welsh, 
DriwwU  tBwi  t.  Buck,  ISl  P.  466. 

DISSOLUTION. 

See  Corporations,  «Ea617-629;  Injunction,  ^ 
163. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=9706 ;  MnnlelDal  Owpo- 
ratiouES  «S3214. 

DISTRICTS. 

See  Drains.  «=»18;  Schools  and  School  Dis- 
tricts; Waters  and  Water  Gonraes,  «=»227, 
231. 

DIVORCE. 

See  PkadiBg,  «=>63;  Witnesses,  «=963.  276. 

m.  DEFENSES. 

(Idaho)  Divorce  is  remedy  for  relief  of 
injured  spouse  who  has  not  been  T<duntary  vid 


BEPOKTEK  1234 


procartng  cause  of  acts  relied  on  for  divorce.— 
Boeck  T.  Boeck,  161  P.  676, 

Where  plaintilf  in  divorce  suit  by  disagreeable 
and  nagging  conduct  caused  def^dant  to  com- 
mit acts  complained  o(  plaintiff  is  sot  entitled 
to  a  divorce.— Id. 

XT.  jmeuBDionoy.  PBOOEBDiiroa. 

AND  BEIiTET. 

(F)  J««arn*iit  or  D««r«e. 

^»I7I  (Cal.App.)  A  decree  of  diTM«e  In  an 
action  wherein  the  parties  reached  an  agree- 
ment uptm  a  distribution  ot  property  does  not 
as  res  judicata  estop  the  wife  from  suing  there- 
after for  tiw  hTisband's  fraud  in  ccmeealingcoDi- 
munlty  property.— Tragnisan  T.  Savings  union 
Bank  &  TrvBt  Oa,  161  P.  607. 

V.  AIJMOKT.  AZXOWAJrCES,  AHD 

nxsposinoic  of  fbofertt. 

^=»20l  (CBlJkpp.>  Plaintiff  in  a  divorce  action, 
upon  verified  assertion  that  she  is  without 
means  to  prosecute  action,  held  entitled  to  have 
application  for  allowances  heard  in  advance 
ot  a  motion  to  dismiss  on  ground  that  court 
has  not  jurisdiction,  as  Civ.  Code,  {  128,  rela- 
tive to  residence,  does  not  impose  limitation 
on  jurisdiction.— Dahne  v.  Superior  Court  in 
and  for  San  Diego  County,  161  P.  280. 
€=»2I4(4)  (Okl.)  An  order  for  alimony  pendente 
lite  is  not  void  Because  no  evidence  for  defend- 
ant was  heard.— Fowler  v.  Fowler,  161  P.  227. 
<^»2IS  (Okl.)  In  fixing  alimony  pendente  lite, 
the  husband's  ability  to  earn  money  is  an  ele- 
ment to  be  considered. — Fowler  v.  Fowler,  161 
P.  227. 

«=>23|  (OkL)  "Alimony"  is  an  allowance  which 
a  husband  or  former  husband  may  be  forced  to 
pay  to  his  wife  or  former  wife,  living  legally 
separate  from  him,  for  her  maintenance. — Davis 
V.  Davis,  161  P.  190. 

^=>232  (Qk\.)  If  wife  chooses  to  live  separate 
from  husDaod  without  reasonable  cause,  he  can- 
not be  required  to  c<mtribate  to  her  mainte- 
nance, nor  can  alimony  be  granted  her.— Davis 
V.  Davis.  161  P.  190. 

^»252  (Okl.)  Where  court  refuses  divorce  and 
alimony,  it  may,  onder  Rev.  Laws  UIO,  t  4966. 
make  proper  order  for  equitable  division  at 
property,  taking  Into  connderation  the  time 
and  manner  of  acqtUMtlon.- Davis  v.  Davis,  161 
P.  190. 

9=»2&3  (Kan.)  In  an  action  for  divorce,  evi* 
deuce  heid  to  sustain  the  judgment  distributing 
the  property  between  the  parties  on  refusal  of 
divorce,  under  Civ.  Code,  {  668  (Gen.  St.  1909, 
{  6263).— Danielson  v.  Danielsoo,  161  P.  623. 
4=>256  (Okl.)  Where  a  wife  sues  for  divorce 
and  alimony  and  specifically  describes  certain 
real  estate,  and  seeks  to  prevent  its  alienation, 
asldm  that  it  be  subjected  to  her  claim  for 
alimony,  and  she  Is  granted  judgment  awarding 
her  property,  her  claim  is  superior  to  lioi  or 
attacning  creditor  perfected  after  wife's  suit. — 
Germania  Nat  Bank  v.  Duncan,  161  P.  1077. 
€=3269(9)  (Okl.)  A  man  who  has  no  money  or 
tangible  property  may  be  punished  for  contempt 
in  fallliig  to  pay  alimony  if  he  makes  no  honest 
effort,  considering  bis  physical  And  mental 
caittUllties,  to  earn  money  to  pay  it— Fowler 
v.^wler,  161  P.  227. 

4s»273  (OkL)  Where  a  wlfo  had  recovered  a 
judgment  awarding  her  land  as  alimony  she 
could  intervene  In  «  proceeding  wherein  hus- 
band's creditor  had  attached  land.— Oermaida 
Nat  Bank  v.  Duncan.  161  P.  1077. 
<S=>280  (Okl.)  An  order  allowing  alimony  pen- 
dente lite  is  not  a  final  order  &om  which  m>- 
peol  will  lie  to  Supreme  Court— Fowler  v. 
Fowler,  161  P.  227. 

«e»286  (Okl.)  An  order  for  alimony  pendente 
lite  will  not  be  reversed  for  abuse  of  discretion 
in  refoising  to  hear  testimony  offered  by  do- 
fendant,  where  the  court  ottered  to  hear  the 
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tefltlttiony  on  metSoB  taf  teSim  amennt  mllttvsd, 
and  DO  such  motion  was  flM^Vowler  t.  Fow- 

l«r,  X61  P.  227. 

VX.  CUSTODY  Aim  SUPPORT  OF 

«=»3I3  (GaLApp.)  Uoder  Code  C^.  Pntc.  || 
946.  &49,  findings  in  divorce  action,  decre*  for 
hoHband  therein,  or  the  order,  after  appeal  had 
been  perfected,  vacating  order  glvinff  petitioner 
coBtoay  of  diildren  and  awarding  custody  to 
bosband,  held  to  constitate  no  ground  for  his 
asserted  right  to  their  custody.— Bx  parte 
Dupes,  161  P.  276. 

Pending  an  appeal  from  decree  of  divorce  for 
husband  awarding  custody  of  minor  children 
to  bim  on  ground  of  mother's  unfitness,  a  new 
proceeding  involving  the  question  of  her  fitness 
could  not  be  based  tbereon.— Id. 

DOCTORS. 

See  PhysieianB  and  Surgeons. 

DOCUMENTS. 

See  EMdence^  ^»8S1,  S7& 

DOMICILE. 

See  Homestead,  ^26. 

DOWER. 

U.  DIOKOATB  JUITIUUUT. 

fB)  Bw,  Rel«M«»  or  Forfettare. 

^=>46m  (Or.)  Under  L.  O.  L.  jl  7289,  married 
woman  joining  with  her  husband  in  executing 
purchase  money  mortgage  covering  land,  part 
of  which  he  had  orally  contracted  to  convey, 
without  release  of  her  inchoate  right  of  dower, 
after  the  foreclosure  of  the  lien  and  the  sale 
of  the  premises,  had  no  estate  in  the  real^.— 
SMnner  t.  Fiunaas,  161  P.  962. 

DRAINS. 

See  Appeal  and  Brxor,  «s»1061;  Oonititutioiua 
Law,  «sE^i90. 

X.  BBTABUBHMEKT  AXB  KAIH- 
TESAMOB. 

<$=»I8  (Kan.)  All  reasonable  orden  of  the  Kaw 
Valley  drainage  district  conferred  by  Laws 
1905,  c.  215,  over  the  Kansas  river  near  Kansas 
City  designed  to  protect  the  city  and  district 
will  be  enforced,  but  their  reasonablenesB  is  a 

firoper  qnestion  for  judicial  review.— Kaw  Val- 
ey  Drainage  Dist  of  Wyandotte  Goun^  v. 
Hissoari  Pac.  Ry.  Co..  161  P.  937. 

Tbe  Kaw  VaBey  draliiage  district,  ereatad  by 
tbe  state  to  protect  the  district  a^lntt  floods, 
may  maintain  mandamua  to  enforce  its  reason- 
able order*  to  lecare  its  territory  agoinat  floods. 
—Id. 

Informal  bearings,  consultations,  and  confer- 
ences between  a  drainage  district  board  and 

a  railroad,  whose  bridge  is  alleged  to  obstruct 
a  stream,  are  auffident  to  authorize  official  ac- 
tion  of  the  board;  the  true  test  thereof  being 
the  reasonableness  of  the  action  talcen.— Id. 
«=>25  (OU.)  Drainage  improvement  proceed- 
ings begun  August  12, 1909,  and  confirmed  after 
Act  March  24,  1910  (Laws  1910.  c.  79).  took  ef- 
fect, held  valid.— Gayman  v.  Mullen.  161  P. 
1051. 

«=:»32  (Okl.)  Selection  of  drainage  district 
viewers  under  Act  March  24,  1910  (Xiaws  1910, 
c.  79).  on  April  25,  1910,  was  invalid,  and  their 
services  and  report  on  June  22,  1910,  under  or- 
der of  counte  commissioners  made  April  25, 
1910,  afforded  no  basis  for  assessment  against 
real  property  for  drainage  benefits.— Gayman  v. 
Mullen,  161?.  1051. 


«C955  (Kan.)  Aa  order  «i  tbe  officers  of  a 
drainage  district  reqairing  destruction  of  rail- 
road bridge  as  causing  overflow  and  injury  to 
life  and  properly  ia  not  necessarily  void  because 
members  of  the  board  before  their  election 
agreed  that  they  w<nild  not  tolerate  any  bridge 
having  more  than  two  piersw— Kaw  Valley 
Drainage  Diet,  of  Wyandotte  County  t.  Missouri 
Pac.  By.  Co.,  161  P.  987. 

lX.  .AS8B88KEirr8  AUD  BPEdAr 
TAXES. 

«»67  (Idaho)  Tbe  Legislature  has  authority 
to  provide  for  asaeasing  cost  of  a. drainage  sys- 
tem against  all  lands  or  easements  within  dia- 
trict  that  are  physically  responsible  for  dam- 
ages resulting  from  seepage  or  percolation  of 
irrigatitm  water  from  lands  or  canals,  or  ease- 
ments therein.— In  re  Drainage  Dist  No.  1  of 
Canyon  County,  161  P.  315. 
«ai>70  (Idahc^  A  ditch  corporation  not  organ- 
ised for  profit  and  exempt  from  general  taxation 
is  not  exempt  from  agaesements  for  construction 
of  drainage  system  required  to  protect  lands  un- 
der it  from  becoming  alkaline  or  water-logged, 
from  seepage '  from  a  canal  or  drain. — In  re 
Drainage  Dist  No.  1  of  Canyon  County,  161  P. 
815. 

An  assessment  for  drainage  district  against  a 
canal  corporation  cannot  be  deemed  an  asaesa- 
ment  against  the  waste  ditch  of  the  company, 
but  against  the  corporation  by  reason  of  its 
being  relieved  of  the  necessity  of  maintaining 
sncb  waste  ditch.— Id. 

Where  water  escapes  by  seepage  or  percola- 
tion from  ditch  or  canal  to  injury  of  lower  pro- 
prietor rendering  drainage  system  necessary, 
easements  in  sacn  ditch  or  canal  are  subject  to 
assessment  for  the  drainage  system.— Id. 

^s»7i  (Idaho)  Special  benefits  for  drainage  dia- 
trict  for  which  canal  or  ditch  company  may  be 
assesBed  are  whatever  increases  the  value  of  the 
land  or  easement,  or  relieves  the  company  from 
a  burden.— In  re  Drainage  Dist  No.  1  <A  Can- 
yon County,  161  P.  315. 

4s>76  (Idaho)  Rights  of  way  of  canal  or  ditch 
company  are  easeraonts,  and  when  assessed  by 
draim^  district  they  should,  under  Sess.  Laws 
1918,  Q.  16,  I  9,  be  assessed  as  one  single  ease- 
ment.— In  re  Drainage  Dist.  No.  1  of  Canyon 
County,  161  P.  315, 

«»82(1)  (Idaho)  Asaessments  by  commissioners 
of  drainage  district  moat  be  deemed  prima  fade 
correct,  until  their  reasonableness  is  determined 
on  trial  of  tasnea  of  tact  before  jnry. — In  re 
Drainage  Dirt.  No.  1  ot  Canyon  County,  161  P. 
315. 

«8=>82(1)  (Okl.)  Under  Laws  1907-^,  c  30,  as 
amended  by  I4iw8  1909,  a  15,  as  amended  by 
Laws  1910,  e.  79  (Rev.  Laws  1910.  fi  2979), 
there  ia  adequate  remedy  at  law  by  appeal  from 
assessment  of  real  property  not  benefited  by 
drainage  assessments. — Gayman  t.  Mullen,  163. 
P.  1051. 

«=»820!)  (Idaho)  In  proceeding  to  annul  or  set 
aside  assessment  by  drainage  district  against 
canal  corporation  on  ground  that  corporation 
was  not  liable,  question  whether  assessments 
were  arbitrary,  nnjust,  and  void,  because  ex- 
oesaiTe,  are  not  before  court — In  re  Drainage 
Diet  No.  1  ot  Canyon  Count?,  161  P.  815. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW, 

See  Oonatitutional  Law,  «=>276-320. 

DYNAMITE. 

See  Municipal  Corporations,  ®=>734. 
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EASEMENTS. 

See  Dtidtcatlon:  Bminent  Dmnain,  <s»SS;  Wa- 
ters and  Water  Oonne^  ^9164. 

I.  OBEATIOir.  EXISTENCE.  AND 
TEBMIMATION. 

«=>6  (Wash.)  Immaterial  changes  or  variationa 
in  the  use  of  an  easement  do  not  destroy  its  iden- 
tity, as  regards  the  acquisition  of  prescriptive 
title.— Wendler  v.  Woodward,  ICL  P,  1043. 
^»7^)  (Utah)  A  prescriptive  easement  does 
not  arise  in  seven  years  by  analogy  to  the  Stat' 
ute  barring  action  to  recover  realty  wbeo  a 
plaintiff  Mres  not  seised  of  the  property  within 
seven  years,  BuA  statutes  not  applying  to  right 
of  way  or  easements,  bat  prescriptive  right  can 
arise  only  by  adverse  use  and  enjoyment  under 
claim  of  right  uninterrupted  and  continuous  for 
20  years.— Morris  v.  Blunt,  161  P.  1127. 
^12(1)  (Utah)  While  a  deed  of  a  part  o(  a 
tntot  cotfreyed  "tog(?thcr  with  all  die  aijpnrte- 
nances"  would  convey  an  existing  highway  caao* 
ment,  it  would  not  serve  to  create  an  eaBsmeDt 
—Morris  v.  Blunt,  161  P.  1127. 
^3 1 6  (ITtah)  Generally,  when  the  ovnier  of  a 
tract  of  land  has  arranged  various  parts  so  that 
one  derives  a  benefit  from  the  other  of  a  con- 
tinuous and  obvious  diaracter,  and  he  sells  one 
part  without  mentioning  tiie  incidental  advan- 
tage or  burdens  of  one  in  respect  to  the  other, 
there  is  implied  an  undeTBtandiDg  that  snch  ad- 
vantages and  burdens  continue. — Morris  t. 
Blunt,  161  P.  1127. 

Elements  essential  to  constitute  easement  by 
severance  are  imitr  of  title  followed  br  serov 
ance,  apparent  obvious  and  visible  servitude  at 
the  time  of  severance,  reasonably  necessary  to 
the  enjoyment  of  the  dominant  estate,  and  it 
must  usually  be  continnoos  and  self-aeUng^Id. 
^=^18(1)  (Utah)  An  easement  by  sereranca,  in 
a  right  of  way  apparent  at  the  time  of  sever- 
ance, does  not  exist  except  as  is  reasonably  nec- 
essary to  the  use  of  the  dominant  estate,  and 
the  fact  that  a  house  on  the  severed  tract  faced 
toward  an  extaded  way  not  necewuy  to  ae* 
cess  did  not  give  en  easement  theralnvHoms 
v.  Blnnt,  161  P.  1127. 

^36@)  (TJtah)  Evidence  hOd  Insnffident  to 
show  acquisition  of  highway  cement  by  pre- 
scriptioD ;  the  use  having  been  interrupted  at 
various  times  during  the  alleged  prescriptive 
period.— Morris  v.  Blnnt,  161  P.  112t. 

H,  EXTENT  OF  RIGHT,  USB,  AND 
OBSTBUCTION. 

9=3>48(1)  (Utah)  In  construing  any  grant  of 
right  of  way,  the  use,  in  diaracter  and  extent, 
la  limited  to  such  as  is  reasonably  necessary  and 
convenient  to  the  dominant  estate  and  as  lit- 
tle burdensome  to  the  servient  estate  as  possi- 
ble for  the  use  contemplated. — Morris  v.  Blunt, 
161  P.  1127. 

4e»48(3)  (Utah)  Generally,  on  severance,  if  the 
deed  conveys  a  right  of  way  across  land  still 
held  by  the  grantor,  but  does  not  fix  its  course 
or  extent,  and  at  the  time  of  conveyance  there 
was  in  use  on  the  land  reserved  such  a  way 

elainly  visible  and  known  to  the  parties,  it  will 
e  deemed  to  have  been  intended  by  the  grantor 
to  be  conveyed.— Morris  v.  Blunt,  161  P,  1127. 
€=>6I(9)  (Wash.)  Where  claimant  shows  an 
open  and  unmolested  use  of  land  for  the  statu- 
tory period,  such  use  will  be  presumed  to  be 
under  a  claim  of  right,  and  the  owner  of  the 
servient  estate  has  the  burden  of  showing  the 
use  wu  petmissive.- Wendler  v.  Woodward, 
161  P.  10^ 

EJECTMENT. 

I.  BIGHT  OF  ACTION  AND  DE- 
FENSES. 

®=39(3)  (OkL)  Plaintiff  in  ejectment  must  re- 
cover on  strength  of  his  own  title,  and  not  on 


(be  weakneia  of  Ijiat  of  Ui  adrawzr'^-Btfzdni 

r.  Smith,  161  P.  70a 

HI.  PLEASINO  AND  EVIDENCE. 

^90(1)  (Kan.)  In  ejectment  by  defendant's 
father,  where  defendant  set  np  gift,  followed  by 
possession  and  improvements,  testimony  that 
plaintiff's  wife,  defendant's  mother,  approved  the 
gift,  was  immaterial,  where  not  offered  to  show 
title  derived  from  her.— Cook  v.  Co^  161  P. 

nr.  T&XAX.*  JITDGMENT,  SNFOBCB- 
MENT  OF  JUDGMENT,  AND 
HE  VIEW. 

4=»tlO  (Kan.)  In  ejectment  for  land,  which  de- 
fendants claimed  under  oral  gift  followed  by 
possession  and  improvements,  refusal  of  instruc- 
tion that,  though  defendant  had  executed  lease 
as  lessee  from  plaintiff,  he  was  not  estopped  to 
deny  plaintiff's  tide.  If  in  possession  under  the 
gift,  etc.,  held  not  erroneous.— Cook  v.  Cook, 
161  P.  625. 

EJUSDEM  GENERIS. 

See  Statutes,  «=>194. 

ELECTION. 

See  Wills,  4»700. 

ELECTIONS. 

See  MaadamtM,  «B3»74i 

•n.  NOHINATIONS  AND  PBDEABT 
EliECTIONS. 

^143  (Colo.)  Under  Primary  Election  Law, 
SS  12,  26,  as  to  ri^ht  to  participate  in  making 
Dominations,  one  signing  certificate  of  nomina- 
tion adding  his  place  of  residence  and  maldng 
oath,  etc.,  is  prima  fade  a  legal  voter  entittod 
to  sign  such  certificate,  though  not  raftered. 
—Benson  v.  Gillespie,  161  P.  295. 
«=>I47  (NevO  Under  St.  1915,  c.  285,  |  44,  and 
St  1916,  c.  28S,  I  26,  held  that,  where  county 
convention  bad  not  nominated  candidate  for  of- 
fice or  delegated  authority  to  do  so,  certificate 
of  nomiDation  filed  by  conuaittee's  executive 
board  was  nnautiiorlsed.— Stat*  t.  Wllaon,  161 
P.  806. 

Vm.  CONDUCT  OF  EI^TZON. 

<8=b230  (Kan.)  Votes  of  electors  to  ii4uim  can- 
didate promised  app<^tiT«  positions,  having 
been  tainted  with  bribery,  cannot  be  ooanted  in 
tbe  election.— Hunt  v.  Gibson,  161  P.  666. 

Ballots  of  electors  who  voted  for  candidate 
for  office  because  of  promise  communicated  to 
them  that  lie  wonld  appoint  another  to  appoin- 
tive positikm  cannot  be  counted.— Id. 

EX.  001TNT  OF  VOTES.  RETOBNB, 
AND  CANVASS. 

^=^237  (Kan.)  Where,  after  deducting  votes  for 
defendant  void  because  tainted  with  bribery, 
plaintiff  has  a  majority  of  the  lend  votes  re- 
maining, he  is  entitled  to  offic&— Hunt  r.  Gib- 
son. 161  P.  666. 

XI.  VIOLATIONS  OF  ELB0TIOVIAW& 

^»3I6  (EanO  Gcmversations  before  election  be- 
tween a  candidate  and  qualified  electors,  ketd 
within  Const.  Art.  6,  8  6,  Crimes  Act  and  the 
Corrupt  Practices  Act,  to  have  effect  of  bribery 
by  means  of  promises  to  appoint  electors  to  of- 
fices in  ease  candidate  was  succeasful.— Httnt  T. 
Gibson,  161  P.  66a 

ELECTRICITY. 

See  Evidence.  ^=3195,  671. 

«=>]  (Or.)  Employers'  liability  Law,  H  1.  4, 
htM  intendsd  to  Mfetnazd  tha  general  pouis 
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from  contact  with  dangerous  electrical  wires, 
and  were  not  limited  to_pmtecti(m  of  employfis. 
— Olayton  v.  Enterprise  Electric  Co.,  161  P.  411. 
«=9l4(l)  <Cal.)  A  company  farnlabbis  electric- 
ity, altboagb  not  an  insurer,  ia  required  to  oae 
very  great  care  where  it  affords  the  meani  for 
the  service.— Bergm  T.  Tulare  County  Power 
Co..  161  P.  269. 

^>I4(1}  (Or.)  l^e  law  impoaes  oA  electric  com- 
panies the  hishest  degree  of  care  in  die  con- 
atructioD,  inApectioo,  and  repair  of  wires  carry- 
ing a  dan^rouB  current— Gtoyton  t.  Enterprise 
EfectricOo.,  161  P.  411. 

«»I4(2)  (Kan.)  Defendant  wbicli  maintained 
high-tension  wires  oyer  highway,  held  bound  to 
anticipate  movinK  ot  buildings  of  greater  height 
than  the  wires,  and  to  take  precautions  to  pro- 
tect perscKDs. — Logan  v.  Empire  DistributinK 
Electric  Co.,  161  P.  659. 

Where  plaintiff  was  injured  by  defendant's 
high  tension  wires  along  highway,  evidence  tbat 
it  was  impracticable  to  insulate  the  wires  did 
not  excuse  defendant;  the  negligence  charged 
being  that  it  placed  its  wires  so  eloae  to  the 
highway  as  to  Interfere  with  lawful  use.— Id. 
9=>I4(2)  (Or.)  Where  en  electrical  company 
undertakes  to  render  service  to  a  customer,  and 
runs  its  wires  into  a  building  and  installs  Its 
apparatus  therein,  it  must  exercise  a  d^ee  of 
care  commensarate  with  the  risk  in  protecting 
and  insulating  its  wires  and  lastalltng  the  ap* 
paratus.— Clayton  T.  Enterprise  Electric  Ca, 
161 V.  411. 

<t»(5(2)  (Kan,)  Defendant  which  maintained 
high-tension  wires  over  h^nway,  cannot  defeat 
action  by  one  comine  in  contact  therewith 
while  moving  building,  oy  showing  its  rule  that 
on  notice  it  would  a^ist  persons  moving  build- 
ings under  wires.— Logan  v.  Em^dra  Distributing 
Electric  Co.,  161  P.  659. 
4ss>l7  (Or.)  An  elactric  compaiv  can  exercise 
control  over  a  switch  between  its  wlro  and  a 
pump  owned  by  an  individual,  even  if  It  does 
not  own  the  switch,  and  Is  liable  for  Its  defec- 
tive condition,  under  tbe  Employers*  Liability 
Law.— Clayton  t.  Enterprise  Electric  Oo^  161 
P.  411. 

«=3l9(3)  (Cal.)  In  action  for  death  by  electro* 
cution,  where  plaintiff  had  established  death  of 
decedent,  by  excessive  current,  it  devolved  upon 
defendant  to  show  the  excessive  voltage  was  not 
from  Its  negligence.— Bergen  v.  Tulare  County 
Power  Co.,  161  P.  269. 

Where  ewctricity  is  famished  to  a  system  in- 
stalled and  operated  exclnaivebr  by  owner  of 
premises,  doctrine  of  res  Ipsa  laqnltur  has  no 
application. — Id. 

4=s>l9(4)  (Cal.)  In  action  for  death  by  electro- 
cution testimony  of  witness  as  to  effect  of  110- 
volt  shock  on  him  fteld  not  obisctionable  because 
physical  condition  of  deceased  and  witness  was 
Dot  the  same.-— Bergen  t.  Tulare  County  Power 
Goy^  161  P.  269. 

Where  defendant's  liability  was  baaed  on  its 
negligence  in  putting  in  the  pumping  plant  orig- 
inally, it  was  pn^per  to  exclude  defendant's  by- 
laws offered  by  it,  as  showing  decedent'a  duty 
to  care  for  hia  electric  plant  after  Its  Inatalla- 
tion.— Id. 

«=»I9(4)  (Kan.)  Where  plaintiff,  assisting  in 
moving  a  building  along  a  road  was  injured  by 
defendants'  high-tension  wires,  evidence  that 
highway  was  usod  for  moving  buildings,  etc., 
higher  than  the  wires,  was  admlatible  to  ^ow 
that  defendant  should  have  anticipated  auch 
use.- Lofian  v.  Empire  DiatrUnting-  Electric 

Co.,  i6i>.  e5i>. 

4»I8(5)  (CaL)  tn  action  for  death  by  cloctro- 
cntion,  evidence  hetd  to  show  no  material  change 
had  been  made  in  ground  wire  and  Kround  rod, 
when  f>xRmined  by  witnesses  10  and  13  days  aft- 
er accident. — Bergen  v.  Tulare  County  Power 
Co.,  161  P.  269. 


«»I9(5)  ^an.)  In  action  for  in  Juries  received 
by  plaintiff  who  came  in  contact  with  defend- 
ant's high-tension  wire  while  moving  building 
altrac  a  huhway,  evldcmee  AeJd  to  warrant  find- 
ing that  there  was  such  use  of  the  highway  for 
moving  buildings,  etc.,  as  to  notify  defendant 
that  its  high-tensicHi  wires  were  a  menace  un» 
less  pracantiotts  were  taken.— Logan  v.  Empire 
BUtributing  Electric  Co.,  161  P.  659. 
4s>l9(ll)  (Or.)  In  an  action  for  the  death  of 
an  employ^  of  a  patron  of  an  electric  power 
company,  when  he  attunpted  to  turn  off  the 
switch  In  his  empl<^er*s  pumping  plant,  whether 
the  power  company  owned  and  controlled  the 
wires  and  svriteh  held  for  the  jury.— Glftyt<m  t. 
Enterprise  Electric  Co.,  161  P.  411. 
«=3 1 9(13)  (Gal.)  In  action  for  death  by  electro- 
cution, Instxnctlon  as  to  care  required  of  elec- 
tric company,  where  it  affords  "the  means  for 
the  serrlce,'^  was  not  objectionable  where  the 
accident  occurred  because  of  defendant's  butal'^ 
lation.>— Bergen  t.  Tulare  Oovntr  Power  Oo., 
161  P.  269. 

«=s>19(lS)  (KanJ  In  action  for  injuriea  re- 
ceived li^  platnUtt  coming  In  cratact  vridi  de- 
fendant's iU^tSMdon  vires,  refusal  of  instruc 
don  that  there  was  no  evidence  of  wanton  neg- 
ligence, and  that  the  vrord  "wanton"  means 
reckless,  wicked,  or  wUlfnl,  held  not  error,:--!*' 
gan  V.  Bmpire  Diatribnti^  Bleetrle  Go.,  IGI 
P,  669; 

ELEVATORS. 

3ee  Oairlen.  •KfiSe,  293,  m 

EMERGENCY  CLAUSE. 

See  Statntea,  «s»2Sl. 

EMINENT  DOMAIN. 

See  Trial,  «»388. 

I.  NATTTBE,  EXTEin,  AlfD  DZXEOA- 
TIOH  OF  FOWEB. 

«r2(8)  (Waah.)  Rem.  Code  1916,  S  8783-2, 
and  section  8733—6,  subd.  "c,"  construed  as 
permitting  junior  road  allowed  to  make  a 
crossing  at  grade  to  pay  only  its  apportioned 
share  of  the  expense  of  insbullng  and  mainte- 
nance of  safety  devices  ordered  by  commisirion, 
held  not  unconstitutional,  as  a  taking  of  prop- 
erty vrithout  due  process  of  law. — State  t. 
Northern  Pac.  By.  Co.,  161  P.  SCO. 
«S347(2)  (Waah.)  The  r^ht  of  one  railroad  to 
constmct  its  tra<^s  across  the  tracks  of  an- 
other company,  while  guaranteed  by  the  Consti- 
tution and  statutes,  exists  without  such  guar- 
anty as  the  right  to  cross  other  property  could 
be  condefflned.-^tate  T.  Northern  Pac.  By. 
Co..  161  P.  860. 

n.  COHPEHSATION. 

(A)  Necessity  nnd  SaSoleiieT'  In  Genvral. 

^79,  80  (Wash.)  Benefit  of  Const,  art.  1,  } 
16,  providing  that  private  property  cannot  be 
taken  for  public  use  until  compensation  has  been 
paid,  may  be  waived.— State  v.  Snperlor  Court 
of  Lewis  County,  161  P.  68. 

Where  an  electric  railway  enters  upon  lands 
under  a  verbal  agreement  with  its  owner,  and 
grades  ite  right  of  way,  and  no  action  is  taken 
against  it  for  over  two  years,  except  protests 
against  an  alleged  minor  deviation  from  the. 
agreed  location,  held,  the  landowner  waived  his 
constitutional  right  to  payment  in  advance,  and 
was  relegated  to  an  action  for  damages. — Id. 

CB)  Taklnv     or     IhJuImk     Property  am 
Groaad  for  Compensation. 

^=982  (Utah)  In  proceedings  to  condemn  for 
cnnul  purpose  a  atrip  of  land  crossing  a  high- 
way on  a  farm,  the  canal  to  cross  the  highway 
underneath  the  surface,  the  landowner  wna  en- 
titled to  at  least  some  compensation  for.  the 
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land  within  the  hiKhwfly,  >bice  she  owned  tin 
fee  of  such  land.— Utah  Lake  Irr.  Go.  t.  Jen- 
sen, 161  P.  677. 

«=»85  (Wash.)  Railroad  whicb  has  procured  a 
riftht  of  war  and  laid  tracks  has  a  vested  prop- 
erty riglit  therein,  and  any  other  railroad  cross- 
ing  such  rifcht  of  way  is  boand  to  make  com- 
pensation for  the  property  actually  taken  and 
damaged,  reicardleM  of  taa  contrary  atatutory 
proTisionB.— State  v.  Northern  Fac  Ry.  Co., 
161  P.  860. 

«=a92  (Utah)  In  action  to  condenm  land  tor 
eanal  purposes,  the  damages  recoverable  by  a 
landowner  are  such  as  naturally  and  directly 
result  from  the  improvement  properly  construct- 
ed and  operated.— Utah  Lake  Irr.  Co.  v.  Jensen, 
161  P.  677. 

•8=>I0I(1)  (Utah)  Under  Const  art  1,  1  22, 
prohibitiuff  taking  or  damaging  of  private  prt^H 
erty  without  compensation,  a  city  cannot  make 
an  initial  grade  of  a  street  which  damages  the 
plaintiffs'  adjoining  property  withoat  ctnnpen- 
sating  them  for  it.— Richards  v.  Salt  Lake  City, 
161  P.  680. 

^B|I2  (Colo.)  In  proceedings  to  condenm  right 
of  my  for  irrigation  ditches  under  Bev.  St. 
1008,  SS  2416.  3171,  all  damages,  present  or 
prospective,  which  are  the  natural,  necessary, 
or  reasonable  results  of  the  taking,  should  be 
assened,  except  such  as  may  ariae  from  negli- 
gent or  unskillfnl  cMutmcttos.— Mulford  v. 
Farmers'  Reservoir  ft  Irrigattim  Co.,  Iftl  P. 
301. 

(C)  Heasnre  and  AsoaKt. 

^136  (Colo.)  Under  Jlev.  St  1908,  I  2431,  as 
to  measure  of  damages  in  eminent  domain  pro- 
ceedings, the  respondent  whose  land  is  condemn- 
ed for  right  of  way  for  an  irrigation  ditch  Is 
entitled  to  damages  based  on  the  market  value 
of  the  land  taken  at  the  time  of  trial.— Mulford 
v.  Farmers*  Resem^  &  Irrigation  Co.,  161  P. 
301. 

In  proceedings  to  condemn  right  of  way  for 
Irrigation  ditches  under  Rev.  St  1008,  SS  2416, 
3171,  all  damages,  present  or  prospective,  which 
are  the  natural,  necessaiy,  or  reasonable  results 
of  the  taking,  shoold  be  Bflseased,  except  such 
as  may  arise  from  negligent  or  unskillful  con- 
atruction.— Id. 

(8=150  (Utah)  In  action  to  condemn  for  eanal 
purposes  a  strip  of  land  diagonally  through  a 
farm  of  about  2S  acres  under  a  high  state  of 
cultivation,  an  award  of  $210  for  the  strip  tak- 
en and  $1,042.50  for  injury  to  lands  not  taken 
Md^roper.— Utah  Lake  Irr.  Co.  v.  Jensen,  161 

m.  PSOOEEDIKOS  TO  TAXB  VBOP- 
ERTT  AND  ASSESS  GOV- 

FEN8ATZON. 

^=»I7I  (Colo.)  In  proceedings  to  condemn  right 
of  way  fw  irrigation  ditch  under  Rev.  St  lOOS, 
{i  2416,  8171,  if  that  proposed  was  not  tbe 
uiortest  and  most  direct  practicable,  tbe  re- 
spondent should  have  had  such  question  dispos- 
ed of  in  limine,  but  by  submitting  the  esse  to 
the  jury  on  the  issue  of  damages  waived  further 
consideration  of  such  question.— Mulford  v. 
Farmem'  Rean-volr  ft  Irrigation  Co.,  161  P. 
301. 

4»I9I(7)  (C<rio.)  In  proceedings  to  condemn 
right  of  way  for  irrigation  ditches  under  Rev. 
St.  1008,  »  31T1,  2416,  the  petition  need  not 
aver  that  the  route  sought  to  be  established  was 
the  shortest  and  most  direct  practicable;  such 
allegation  ^ng  to  the  necessity,  and  not  to  the 
Jurisdiction.— Mulford  v.  Farmers*  Reservoir  ft 
Irrigation  Co.,  161  P.  301. 

^»200  iCdAo.)  In  proceedings  to  condemn  right 
of  way  for  irrigation  ditches  under  Rev.  St 
1908,  U  2416,  3171,  even  if  tbe  respondent 
whose  land  Is  condemned  is  entitled  to  rental 
value  of  land  from  the  time  possession  was  irar- 
rendered  nnttt  final  Judgment,  he  could  not  com- 
plain of  xetusal  of  damagea  thMrelbr  in  the  ab- 


sence of  evideiiee  as  to  Uie  lental  Taln&r-Viff- 
ford  V.  Farmer^  ReHrrolr  ft  Irrigation  Oou,  161 
P.  301. 

«=»22l  (UtaU  Whether  se^iage  of  waters  from 
a  suitable  and  properly  constructed  and  operat* 
ed  canal  will  collect  in  such  quantity  as  to  in- 
juriously affect  adjoining  lands  is  a  question  of 
fact.— Utah  Lake  Irr.  Co.  v.  Jensm,  161  P.  677. 

«s»245  (Gal.App.)  Code  Civ.  Proc.  {  1251,  pro- 
viding that  plaintiff  in  condemnation  proceed- 
ings '4nust  within  SO  days  alter  flAal  Judgment 
p^'  the  damages  aasesBed,  refers  to  the  pre- 
liminary Judgment  below,  and  not  to  determina- 
tion upon  appeal.— Colusa  ft  H.  R.  Co.  v. 
Superior  Court  of  Olenn  County,  161  P.  1011, 

<e=3246(2>  (Wash.)  In  view  of  Rem.  Code  lOlS. 
§  7816,  where  two  months  had  elapsed  after  an 
ordinance  providing  for  condemnation  proceed- 
ings and  assessments  for  improvements  had 
passed,  and  awards  had  been  entered,  held,  that 
cil7  could  not  abandon  proceedings  by  passing 
another  ordinance. — ^In  re  Western  Ave.,  161  P. 
381. 

^246(8)  (Wash.)  An  wcHnanee  oondemnlng 
land  for  improvements  which  simply  contem- 
plated more  extensive  improvements  on  the  same 
avenues  did  not  indicate  an  Intention  on  the 
Iiart  of  the  dty  to  repeal  a  former  ordinance 
under  which  ccmdemnanon  proceedinga  had  beetr 
commenced,  or  to  abandon  such  proceedings. — 
In  re  Western  Aye.,  161  P.  38L 

«=5»249  (CaLApp.)  Under  Code  Civ.  Proc.  | 
1252,  providing  that  execution  may  issue  In 
condemnation  cases  if  tiie  damages  m  not  paid 
or  deposited  within  30  days  after  &ial  judg- 
ment execution  may  ordinarily  issue  30  days 
after  judgment  in  the  superior  court.— Colusa 
ft  H.  R.  Co.  V.  Superior  Court  of  Glenn  Coun- 
ty, 161  P.  1011. 

^=>2M  (Or.)  A  municipality,  in  condemnation 
proceedings  to  secure  property  for  sidewalk  pur- 
poses, waives  its  appeal  from  judgment  fixing 
damages,  by  taking  and  using  the  property  pend- 
ing the  appeal,— City  of  Portland  v.  Scnmid, 
161  P.  560. 

Sudi  appeal  will  be  held  waived  where  the 
city  constructed  the  sidewalk  pending  appeal, 
notwithstanding  that  thereafter,  on  advice  of* 
cit<^  attorney,  sidewalk  was  removed  by  dty. 

<8=»258  (CalApp.)  A  judgment  In  condemna- 
tion proceedings  where  plaintlfl  may  elect  to 
abandon  the  proceedings  within  30  days  there- 
after under  Code  Civ.  Proc.  |  1256a,  is  not 
a  money  judgment  within  section  942,  providing 
that  appeals  therefrom  do  not  stay  execution 
unless  an  undertaking  be  givwu  etc.— Golosa  ft 
H.  R.  Co.  V.  Superior  Court  of  Glenn  Coonty, 
161  P.  1011. 

An  app«il  by  T^alntifl  from  a  judgment  in 
condenmation  proceedinga  taken  within  30  daya^ 
and  while  it  could  stiU  elect  to  abandon  tbe  pro- 
ceedinga under  Code  Civ.  Proc  |  1255a,  ataya- 
further  proceedings  on  the  jodgmoit  pending  its 
final  determinatum  on  appeal.r^d. 
«»262C1)  (Colo.)  Whether  order  for  immediate- 
possession  in  favor  of  the  company  bringing 
eminent  domain  proceedings  in  accordance  wlth- 
Rev.  St  1908,  {  2456,  was  unconstitutional  as 
depriving  the  respondent  of  his  property  with- 
out due  process  of  law  is  not  a  question  for  re- 
view on  writ  of  error  to  the  final  judgment  of 
condemnation.— Mulford  v.  Farmers' 
ft  Irrigation  Co..  161  P.  301. 


IV. 


IBS  OF  OWMSBfl  OF 

PROPBKTT. 


«=>307(a  (Utah)  Where  defendant  d^  in> 
creased  uie  difference  in  levels  between  plain- 
tiffs' propertr  and  the  adjoining  street  frtxik. 
one  to  three  feet  took  a  strip  of  their  property,, 
and  damped  material  on  udr  land,  tbt  dty 
cannot  be  said  aa  .matter  of  law  to  luLve  mera- 
ly  conected  Murnce  ineculaxitiea  withont  Sa^ 
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luring  plaintiSB'  properO'^ 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  ^^27;  Klectricit?,  ;  Mas- 
ter and  Servant,  «»351-417. 

EMPLOYMENT  AGENCIES. 

See  Master  and  Servant, 

ENCROACHMENT. 

See  Ckmstitutiotial  Law,  «=970. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUITY. 

See  Appeal  and  Brror,  «=s9l009,  1176;  Eatop- 
Itel;  Injunction;  Interpleader;  Judgment,  ^ss 
460;  Jury,  «ss>13;  Quieting  Title;  Beeeiv- 
era;  Befonoation  of  Instnunenta;  Specific 
Parfwmance;  Subrogation;  Troats. 

I.  JVBIWDICTIOX.  PRINOIP&EB,  AVD 

(A)  JMtare,   Growida*  S«b]«et«(  and  Blz- 

tent  of  JnrladletlOB  la  OcaenU* 

•sc»17  (Gal.)  The  right  of  a  citizen  to  pursue 
any  calling,  buEdness,  or  profession  is  a  proper- 

g right  to  be  guarded  by  equity.— New  Method 
lundry  Co.  v.  MacOanu,  161  P.  990. 
«=»3g(l)  (Okl.)  WbUe  in  eqnitr  the  court 
ahoold  retain  jnrisdictlon  to  adjust  all  con- 
trorersies.  It  need  not  render  JndKment  on  claim 
by  one  of  parties  where  no  sufficient  evidence 
has  been  introduced  to  determine  amount  tbere- 
oL— Oalbreath  Oas  Go.  t.  Lindsey.  161  P.  826. 

(B)  IlmB«dr        Iaw  and  MalttplMtr  vi 

SnttK. 

Q=»46  (Okl.)  Belief  will  not  be  granted  in  equi- 
ty where  there  is  a  plain,  specific,  and  adequate 
remedy  at  law.— Pary  t.  Carson,  ISl  P.  17B. 

(O)  Prlnelplea  and  Maxims  of  Bavlty. 

4=966  (Cal.)  Though  an  action  under  Code  Glv. 
Proc.  S8  749a-7&l,  as  to  adverse  claims,  is  qaasl 
in  rem,  it  may  become  one  in  equity  to  quiet 
title,  and  a  mortgagor,  suing  thereunder  to  can- 
cel the  morteage  which  has  been  adjudged  11- 
1^1  and  violative  of  a  statute,  must  pay  the 
debt  in  order  to  obtain  the  relief  sought— Bol- 
son  V.  Moffatt,  1«L  P.  269. 

ERROR,  WRIT  OF. 

See  Appeal  and  Brror. 

ESCAPE. 

See  Criminal  I«w,  «=»1131. 

ESCROWS. 

See  Deeds.  9=»fSi ;  Vendor  and  Parchaaer,  ^s> 
25. 

ESTATES. 

Sea  Deaeent  and  I>iatrlbuti<m;  Dower;  Bzecn- 
tors  and  Adminiatrattwt;  Landlord  and  Ten- 
ant; Wilto. 

ESTOPPEL 

See  Appeal  and  Elrror,  «=»882,  883;  Gonatttu- 
tional  Law,  ^=s4S;    Corporations,  4=»141; 


Divorce,  «s»171i  £aaiiranc&  4s>579;  Judg- 
ment, ^b607-729;  Principal  and  Agent,  4s9 
187. 

m.  EQUITABLE  E8TOPFEX.. 
(A)  Nature  and  BsKeBtlals  Im  Ocneval. 

€=>52  (Or.)  An  estoppel  may  be  defined  as 
where  a  man  is  concluded  and  forbidden  to 
speak  against  his  own  act  or  deed  though  it  ia 
to  say  the  trath.— Doerstler     First  Nat  Bonk, 

161  P.  386. 

©=»62(4)  (Idaho)  A  municipality  may,  by  its 
conduct  or  the  conduct  of  its  officers  and  agents, 
be  estopped  to  assert  title  to  land.— Bobinaon  t. 
Lemp,  Iffil  P.  1024. 

<B)  Oronnda  of  SSstoppcI. 

«=>78(1)  (Kan.)  Where  certain  heirs  contract 
to  pay  the  others  certain  sums  when  the  former 
shall  obtain  cl«ar  title  to  land  of  decedent,  and 
proceed  by  suit  to  correct  the  will,  they  cannot 
assert  invalidity  of  the  decree  obtained  os 
against  the  coheirs.— Steinbom  v.  Steinbom,  161 
P.  646. 

(fj)  Persona  Affected. 

^ss97  (Or.)  Statement  to  national  bank  ex- 
aminer by  depositor  in  reply  to  question  by 
examiner  as  to  whether  loans  by  president  of 
bank  were  authorised  held  to  furnish  no  baais 
tor  estoppel  in  favor  of  bank  and  against  de- 
nositor.— Doerstlw  v.  First  Nat  Bank,  161  P. 
886. 

(B)  FleadlaSf   ■▼Idemee,  Trial,  aad  Be- 
▼iew. 

«=»[07  (Okl.)  Kstoppel  In  pals  against  maker 
of  instrument  materially  altered,  to  be  available, 
must  be  pleaded.— Wayne  County  Nat  Bank  v. 
Kneeland,  161  P.  193. 

<8=>II8  (Idaho)  In  a  suit  to  quiet  title  to  land, 
evidence  held  to  warrant  a  finding  that  respond* 
ent's  testator  acquired  title  by  adverse  posaes- 
sion,  and  that  appellant  and  mnnicipality  were 
estopped  from  asserting  anj  titles— Bobinaon  v. 
Lemp,  161  P.  1024. 

EVICTION. 

See  landlord  and  Tenant,  4=»172. 

EVIDENCE. 

See  Criminal  Law.  «sb38&-661;  New  Trial. 

«=>104;  Witnesses. 
For  evidence  as  to  particular  facta  or  iasnes 

or  In  particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Brror. 
Beception  at  trial,  see  Criminal  Law,  ^3673- 

684;  Trial,  ^62. 

I.  JUDICIAL  MOTIOE. 

(S=>I7  (Utah)  The  court  will  take  judicial  no- 
ace  as  to  when  the  sun  sets  on  a  given  day,  the 
duration  of  twilight,  and  the  speed  the  sun 
rinks  below  the  horizon. — Preece  T.  Oregon 
Short  liine  B.  Co.,  161  P.  40. 

II.  PBESUMFTIONS. 

«s»80(l)  (Cal.App.)  In  an  action  on  notea 
transferred  to  plalntifF  In  another  state,  where 
there  was  no  showing  to  the  contrary,  the  law 
of  the  other  state  governing  the  transfer  is  pre- 
sumed to  be  the  same  as  that  of  the  state  in 
which  suit  was  brought— Oanlt  v.  Wiens,  161 
P.  996. 

in.  BUHDEN  OF  FBOOP. 

4=»93  (Or.)  When  a  fact  is  peculiarly  within 
the  knowledge  of  a  party,  he  must  if  necessary, 
furnish  the  evidence  thereof. — Sorenson  v. 
Kribe,  161  P.  405. 
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IV.  aHLBVAjrCY,  MATERIAUTY.  AHP 

OOMPBTEMOY  IN  GEHBBAIi. 

^123(3)  (Utah)  Statements  by  defendant's 
agent  which  were  made  after  the  transaction  to 
which  they  related  had  been  completed  are  not 
admissible  in  an  action  against  defendant  grow- 
ing out  of  that  transaction  as  res  gestse.— Spratt 

V.  Paulson,  161  P.  1120. 

^126(1)  (Cal.App.)  In  action  for  death  of  one 
killed  by  explosion  of  oil,  testimony  that  deceas- 
ed, after  explaining  way  he  was  burned,  stated 
that  there  must  have  been  gasoline  in  the  coal 
oil,  Is  not  admissible  as  part  of  res  gestffi.— Cat- 
lin  T.  Union  OU  Co.  of  CaUfornIa,  161  P.  29. 

(O)  similar  P«cts  and  Transactions. 
^S9l42(6}  (OaL)  In  action  on  mechanic's  lien, 
the  union  rate  oif  wages  for  workmen  was  ad- 
missible as  bearing  on  the  reasonable  valuo  of 
the  labor  furnished.— Schalieh  t.  Bell,  161  P. 
988. 

V.  BEST  AND  SEOOHBAKT  ETVIDENCE. 

^I58CU9  (Kan.)  Where  city  purchased  real- 
ty occupied  by  association  as  tenant  of  formw 
owner,  held,  that  secretary  of  association  who 
was  member  of  city  council  might  testify  to 
fact  of  attornment  and  tenancy  under  the  city 
without  production  of  rec<urd  of  city  conncirs 
^ceedings.— Gity  of  Duolap  t.  Waters,  161  P. 

VI.  DEMONSTRATIVE  EVIDENCE. 

4=»I99  (Kan.)  In  action  for  injuries  received 
by  plaintiff  coming  in  contact  with  defendant's 
high-tension  wires,  held  that  it  was  not  an 
abuse  of  discretion  for  court  to  refuse  to  admit 
a  model  of  defendant's  system  of  wires  and 
poles.— Logan  t.  Bmpir«  District  Electric  Co., 
161  P.  669. 

Vn.  ADMISSIONS. 

(C)  Br  Cteantovsi  Formw  Owners,  m*  PrlT- 

^230(6)  (Cal.)  In  a  suit  to  set  aside  as  fraud- 
ulent a  conv^ance  made  on  adequate  considera- 
tion, declarations  of  the  grantor  as  to  his  fraud- 
ulent intent  are  admiastue  against  him,  but  not 

gainst  bis  grantee.— Byedey  t.  Conlin,  161  P. 
SO. 

(D)  By  Ar«BtM  or  Othor  Revrosentatlres. 

«=s>244(ll)  (CaL)  A  statement  of  a  foreman 
made  several  months  after  plaintiff  servant's  in- 
jury from  a  kick  by  a  horae  as  to  the  vidous 
character  of  the  horse  la  not  competent  evidence 
of  the  master's  knowledge  of  avch  vicious  char- 
acter at  the  time  of  the  injury.— Arthur  v.  Mer- 
chante'  Ice  &  0(rid  Storage  Co.  of  Los  Angeles, 
161  P.  121. 

Vm.  DECLAKATIONS. 

(A)  ]latn,ret  Form,  aad  Inoldento  la  Ooa- 
«ral. 

«=»27l(14)  (Or.)  In  suit  to  set  aside  debtor's 
voluntary  conveyance  to  his  wife,  her  declara- 
tions to  scrivener  that  ahe  took  the  coaveyanco 
to  obviate  the  expense  of  administration  of  his 
estate,  etc.,  were  self-serving,  and  could  not  al- 
ter eficect  imputed  by  law  to  the  conveyance.— 
Hlllsboro  Nat  Bank  v.  Gnrbarino,  161  P.  703. 

(B)  Proot  and  BlTeet. 
"8=»309  <CaI.App.}  In  action  for  goods  sold,  it 
was  not  error  to  permit  one  Jointly  liable  with 
defendant  to  tesufy  as  to  conversations  with 
defendant,  without  first  showing  relation  of 
liriucipal  and  agent  existed  between  them,  in 
view  of  Code  Civ.  Proc.  §  1870,  snbd.  -8.  aa  to 
evidence  of  acts  or  declarations  of  joint  debtors. 
-Colquhoan  V.  Pack,  161  P.  1168. 


X  DOOtTKENTARY  EVIDENOl 
(O)  PrtTato  Wrltlii«s  and  Pablleationa. 

*=?354(2)  (CaL)  In  action  on  mechanic's  lien, 
piaintiff'B  contemporaneous  book  of  acconnta 
was  admissible.— Schalich  v.  Bell,  161  P.  983. 

(D)  ProdnetlOB,  AntbonUoatloa,  and  Bl« 
feat. 

«=»376(9)  (GaLApp.)  Where  the  manager  te»- 
tlbed  aat  books  of  original  entry  were  kept 
under  his  direction  and  were  correct,  there  was 
Bufficleat  nredicate  for  their  introduction  in 
evidenoa^Montgomery  ft  Mullen  Lumber  Oo.  v. 
Ocean  Park  Scenic  By.  Co.,  161  P.  1171. 

PAROL  OB  EXTRINSIC  EVI- 
DENCE AFFBOnNG  WRXTINOS. 
(A)  Contradlctlex.  Tarrlnar,  or  Addtav  to 
Terma  at  Wrlttoa  Instranent. 

^»384  (N.M.)  Parol  evidence  cannot  be  re- 
ceived to  contradict  or  vary  the  terms  of  a  writ- 
ten contract.— Pople  v.  Orekar,  161  P.  1110. 
«=>400(2)  (Utah)  Statements  of  parUes  con- 
temporaneous with  making  of  their  contract  for 
the  sale  of  minmg  daims  could  not  be  given  the 
effect  of  mlarging  liability  under  the  contract- 
Johnson  V.  Geddes,  361  P,  910. 

Contemporaneous  statements  of  parties  to  a 
contract  for  the  sale  of  mining  claims  directly 
contradictory  of  the  terms  of  their  contract 
could  be  given  no  force  where  it  waa  neither 
olamied  nor  found  that  tim  were  intended  for 
or  constituted  a  modificaUoa  cA  the  ccntraet. 
—Id. 

^=»41  (  (OkL)  Where  oral  contract  is  partially 
reduced  to  writing,  and  the  wilting  evidence* 
that  it  18  not  complete,  parol  evidence  not  in- 
consistent with  such  writing  is  admissible  to 
show  full  agreement.— Rawllags  v.  Ufer,  161 
P.  183. 

«»4l7a7)  (Cal.)  Where  it  was  claimed  that  a 
deed  was  deUvered  in  escrow  with  written  in- 
structions whidi  did  not  purport  to  be  all  the 
direcUona  given,  and  testimony  of  the  depositary 
was  necessary  to  a  full  understanding  of  hia 
written  InstroctionB,  each  testimony  was  ad- 
missible under  Code  Olv.  Proc.  {  1880,  as  to 
construing  written  instruments  with  surround- 
mg  circumstances.— Smith  v.  Smith,  161  P.  495. 
«&=419(1)  (N.M.)  Where  a  written  instru- 
ment fails  to  state  entire  consideration,  or  con- 
sidesation  stated  ia  ambiguous,  tma  coniidera- 
1^  p' YllO  paroL— P<n?le  v.  Orekar» 

4x^419^1)  (Cal.)  Parties  are  not  estopped,  by 
recitals  in  an  aEreement  as  to  its  consideration, 
from  showing  hy  extrinsic  evidence  its  true 
consideration^Boyer  v.  Kelly,  161  P.  114S. 
«=>420(7)  (Or.)  Parol  evidence  is  inadmiasibla 
to  show  that  liability  <m  a  note  is  conditional 
unless  the  condition  affects  the  conadderation.— 
Colvin     Gof^  161  P.  668. 

(B)  Invalidatlnv  Written  Instranent. 

«=>432  (Cal.)  Parties  are  not  estopped  by  re- 
citals in  an  agreement  as  to  its  consideratioii 
from  showing  lack  of  consideration  by  extrinsic 
evidence.— Uoyer  v.  Kelly,  161  P.  1148. 
«=3434(1)  (N.M.)  Oral  evidence  is  admissible 
to  impeach  written  instrument  for  false  or 
fraudulent  representations  on  which  contract 
was  based.— Pople  v.  Orekar,  161  P.  1110. 
*=>434(8)  (Kan.)  The  rule  that  parol  evidence 
of  oral  statements,  representations,  and  negotia- 
tions, which  led  up  to  a  written  contract,  ia 
inadmuswle,  doea  not  apply  to  oonttacts  procur- 
ed by  fraud.— Oreisa  t.  Tfaomaa,  161  P.  670. 
<&=>434(11)  (Kan.)  Where  a  defense  was  that  de- 
fendant did  not  have  fair  opportunity  to  read 
the  contract  be  signed,  oral  testimony  that 
plaintiff  assured  defendant  he  might  counter- 
mand order  was  i>r<H>erly  admitted,  where  jury 
wen  instructed  uiat  cwtract  was  binding  ui^ 
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km  defmdBDt  did  ntit  ban  a  fair  opportimlCy 
to  read  it.--OielBa     ISioma*,  161  P.  670. 


tC)  separate  or  Snbae^aw 


It  Oral  Am*—' 


«s»444(6)  (Or.)  Parol  evidence  b  InftdmlaBible 
to  prove  an  agreement  that  the  makers  should 
be  uable  on  a  note  give:i  for  money  advanced  to 
prosecute  an  appeal  from  conviction  only  if 
the  conviction  was  reveraed-— Oolvin  v.  Goff, 
161  P.  568. 

(D)  Comitrnctlon  or  AppMoatlon  ol  IjUW 
ana«e  of  Written  Inatrnment. 

«s»448  (OUO  Where  written  <witEaet  is  un- 
•mbiguouB,  its  terms  cannot  be  cliangea  by  pa- 
rol evldenee^Ziask  t.  White.  161  P.  541. 

XII.  OPINIOK  SVXDEXOB. 

(A)  CovelmtoaB    and    Opinions    of  WU- 
n*«Mo«  In  Qenoral. 

^»47l(l)  (Utah)  In  an  action  for  breach  of  a 
contract  coart  did  not  err  in  BtriUns  an  an- 
swer which  was  conclusion  of  witnMS.— Holl^d- 
Cook  Mfg.  Oo.  V.  OonBolidated  TVagon  &  Ma- 
chine Co.,  161  P.  922. 

«=>474(17)  (Wash.)  In  an  action  f«  death  of 
plaintiflTB  minor  child,  evidence  as  to  earning 
power  of  a  boy  during  his  minority  held  ad- 
missible, althou^  witness'  experience  related 
to  particular  calUng.— Kransaseh  v.  Trustee 
Co.,  181  P.  492. 

«=3497  (Utah)  In  action  for  injury  to  grow- 
ing crops,  it  was  error  to  allow  witnesHea,  al- 
though ezperiuiced  fanxMn,  to  testify  directly 
to  die  amount  of  damage  to  the  erop^^eary 
T.  Stand,  161  P.  463. 

(O)  Competency  ot  Bxperts. 

«=>546  (Cal-App.)  Whether  a  trained  nurse 
was  qnaliGed  to  say  whether  defendant  properly 
set  a  fractora  ot  plaintiffs  arm  ia  foT^th«  dis- 
cretion of  the  trial  court— Barn  v.  Simpson, 

161  P.  127. 

<t=^46  (Wash.)  The  qualification  of  a  witness 
to  testify  as  an  expert  on  a  subject  reqairing 
special  knowledge  is  largdy  a  matter  of  dls- 
action  with  trial  conrtr-Sransuaeh  v.  Trustee 
Co.,  161  P.  482. 

(F)  Bffeet  of  Opialon  BvUionoe. 

«=»571(11  (Cel.)  In  action  for  death  by  e^ctro- 
cution,  testimony  ot  experts  as  to  insufficient 

S rounding,  etc.,  held  to  show  defendahfs  Ua- 
ility.— Bergen  v.  Tulare  County  Power  Co., 
161  F.  269. 

4=>G74  (Idaho)  The  workings  of  a  mine  in 
mining  opemoon  not  in  support  of  litigation 
should  be  given  more  w^ght  as  endence  con- 
cerning a  vein  than  the  opinion  of  expert^.— 
Alameda  Mining  Co.  t.  Sueeeae  Mining  Co.,  161 
P.  862. 

XIV.  WEIGHT  AND  ■  UFf IGIBKOT. 

«»688  (Nev.)  Physical  facts  will  control  tes- 
timoiiy.-^3arey  v.  COark,  181  P.  718. 

EXAMINATION. 

Bee  Witnesses,  «=»246-276. 

EXAMINERS. 

See  Banks  and  Banking.  «8=»235. 

EXCEPTIONS. 

See  Appeal  and  Error,  <S=2ft4,  508;  Oontempt, 
«B»66;  Criminal  Law,  <8=»607,  1048,  101^; 
Indictment  and  Information,  ^=>111. 


EXCEPTIONS,  BILL  OP. 

Bee  Appeal  and  Error.  «S36C5. 

n.  ssTTitEB^^T.  namio,  amd 
fhiIjio. 

«a»40(4)  (N.M.)  Application  for  extension  of 
time  to  settie  and  sign  bill  of  esceptiooa,  made 
within  ten  days  of  return  day,  vkdatea  Code 
ims.  S  4B05.-Po|de  t.  Orekar,  161  P.  Ilia 

EXCESSIVE  DAMAGES. 

Sea  Damages,  4»180,  132. 

EXCHANGE  OF  PROPERTY. 

See  Spedflo  Performance.  «»16.  29. 

EXCUSE. 

See  Judgment,  «3>14S. 

EXECUTION. 

See  Attaduuent;  Eminent  Domain,  «s»2M; 
ffixempttons;  Garnishment;  Homestead. 

n.  PROPERTY  SUBJEOT  TO  BXBOU- 
TIOH. 

«=3>3S  (CaLApp.)  Under  Code  CIt.  Proc  |  68S, 
the  interest  the  payee  in  notes  wliich  he  has 
pledged  as  collater^  security  for  Ids  own  noto 
may  be  seixed  under  execution. — Gault  v.  Wiens, 
161  P.  996. 

T.  8TAT,Q1TASHZXq,VACATINO.AinD 
REUEF  AOAnrST  EZECUTIOlf. 

«=9l6l  (CalJ^pp^)  An  execution  for  $586.^,  is- 
sued em  a  Judgment  for  only  986.95.  may  be 
quashed  on  motion.— Harbaugh  v.  Lassen  Irr. 
Co.,  161  P.  766. 

<8=»I62  (CaLApp.)  That  the  one  of  two  Judges 
of  a  superior  court  to  whom  a  motitm  to  quash 
an  execution  is  presented  is  not  the  judge  who 
was  presiding  when  the  execntiw  was  ordered 
to  be  Issued  does  not  deprive  him  of  jnrisdictirai 
to  quash  the  writ— Harbaugh  v.  Lassen  Irr.  Co., 
161  P.  755. 

Code  C^T.  Proa  |  182,  held  not  to  deprive  a 
superior  court  ot  Jurisdiction,  after  .ordering 
issuance  of  an  exeotttlan.  to  order  quashing  cn 
the  execution,  where  It  does  not  ctmform  to  the 
judgment— Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Brror,  «=>17S;  Descent  and 
Distribution;  Fines*  «s>17,^;  Jury,  «=»14; 
Meadamw,  ^>4;  TaxaU<»i,  «=3866-893; 
Willi;  Witnesses,  <8=>14B.  159. 

n.  AProiimfEirT,  QVAixFioATXcn. 

AND  TENURE. 

«S=>II  (Mont)  Insolvency  of  estate  ia  not 
ground  for  refusal  of  appointment  as  executor 
to  surviving  apooae^-In  re  Dolenty'a  Estate, 
161  P.  624. 

«s;»l5  (Mont)  Executrix  was  not  rendered  in- 
competent for  appointment  because  claiming 
property  ostensibly  belonging  to  estate. — In  re 
Dolenty's  Estate,  161  P.  524. 
«=s>l7(3)  (Mont.)  Insolvency  of  estate  is  not 
ground  for  refusal  of  appdntment  as  admini^ 
trator  to  surviving  spouse.— In  re  Dolenty's 
Kstete,  161  P.  524. 

e=»l7(7)  (Mont)  Where  widow  chose  to  teke 
appointment  as  executrix,  her  right  in  limine 
to  nominate  one  to  serve  in  her  stead  was 
waived,  so  that  on  removal  for  cause  she  could 
not  nominate  her  successor.— In  re  Dolenty'a 
Estate,  161  P.  524. 

«=920(10)  (Cal.)  An  appeal  from  an  order  ap- 
pointiDg  an  executor  or  administrator  not  be- 
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bag  one  falling  witliiD  Code  Cbr.  Froc  SS  ^< 
940,  TeqniritLg  la  specified  cases  an  undertabing 
to  stay  execution,  will  atay  the  appointment 
without  any  soch  ondeitaldng.— In.  re  Stough't 
Estate,  191  P.  1. 

Under  Code  Civ.  Proc  SS  941a,  941b,  and 
041c,  and  949,  an  appeal  in  the  altemattve 
method  from  an  order  appointing  an  executor 
or  administrator  will,  though  no  undertaking 
was  given,  stay  proceedingB  wepite  sectians  939, 
940,  941,  942,  and  945.— Id. 
€sa22(2>  <Mont.)  Special  admhustrator  can- 
not be  anmnted  to  litigate  question  of  title 
with  execntrix  who  has  put  herself  in  position 
in  which  Che  cannot  represent  the  estate  and  at 
same  time  assert  title  in  hereelf  adversely  to  it 
—In  rc  Dolenty's  Estate,  161  P.  624. 
4=»35(2)  (Mont)  Only  remedy  where  executrix 
has  put  herself  id  position  in  which  she  cannot 
litigate  question  of  title  between  herself  and 
estate  is  to  remove  her.  and  sabetltate  a  soccew- 
sor  who  may  bring  such  action  as  may  be  nec- 
essary—In re  Dblenty'B  Estate,  161  P.  634. 

Where  executrix  is  sole  beneficiary  under 
wlU,  her  removal,  to  make  way  for  successor 
who  can  litigate  title  between  execntrix  and 
estate,  ia  unnecessary,  unless  it  appears  estate 
has  become  insolvent,  in  which  event  only  cred- 
itors have  interest— Id. 

Executrix  was  not  rendered  incompetent  for 
appt^tment  in  limine  because  claiming  prop- 
erty ostenribly  belonginar  to  estate,  but,  when 
subsequently  put  in  position  so  antagonistic  to 
creditors  that  she  could  not  do  justice  to  them 
and  herself  at  same  time,  she  should  be  relieved 
from  her  position  and  another  appointed, — Id. 
^»35(7>  (Hont)  That  subsequent  to  appoint- 
m<>at  of  a  surviving  spouse  as  administrator 
the  estate  became  insolvent  is  not  ground  for 
removaL— In  re  Dolenty's  Estate,  161  P.  624. 

^=»35(12)  (Mont.)  By  direct  provision  of  Rev. 
Codes,  S§  7488,  7489.  which  makes  no  distinc- 
tion between  surviving  spouse  and  any  other 
person,  district  court  is  anthorized  to  suspend 
powers  of  executor,  and,  if  necessary,  to  remove 
executor  who  has  been  guilty  of  delinquencies 
mentioned  therein.— In  re  Dolenty's  Estate,  161 
P.  524. 


rV.  OOIXECTIOir  AND  MAKAOEmBHT 

OF  ESTATE. 

(A)  In  Gen«rnl. 

«=!>86(1)  (Mont.)  Under  Rev.  Codes,  |  7603, 
executor  or  administrator  must  take  into  his 
possession  all  estate  of  decedent  real  and  per- 
sonal, and  collect  all  debta  due  it.— In  re  Do- 
lenty's Estate,  161  P.  624. 
^89  (Mont)  Under  Bev.  Codes,  I  7628,  ex- 
ecutor or  administrator  is  chargeable  not  only 
with  assete  which  actaalb'  come  into  his  bands, 
but  also  with  those  which  by  n^ligence  he  has 
failed  to  set  Into  his  hands.— Cn  ra  Dolenty's 
Estate,  191  P.  524. 

«=»II8  (Mont)  Under  Bev.  Codes,  {  7628, 
where  farm  implements  were  admittedly  assets 
of  the  estate,  and  were  included  in  the  inven- 
tory, executrix  shonld  have  been  charged  with 
thdr  value.— In  re  Dolenty's  Estate,  101  P. 
824. 

®=»  122(1)  (Mont)  Under  Rev.  Codes,  S  7474, 
prescribing  duties  of  special  administrator,  bis 
powers  are  limited  to  preservation  and  protec- 
tion of  estate  temporarily  until  general  admin- 
istrator or  executor  has  been  appointed.— In  re 
Dolenty's  Estate,  161  P.  524. 

(B)  Rea.1  Propertr  and  laterestB  Tfeerela. 

«sr30(2)  fWash.)  Notwithstanding  heir's  ti- 
tle, the  administrator  may  sue  both  for  posses- 
sion and  equitable  relief.— Wendler  v.  Wood- 
ward, 161  P.  1043. 

ti»l3l  (Mont.)  As  executor  or  administrator, 
under  Iter.  Codes,  {  76(^  is  entitled  to  possw- 


Bi6n  of  decedent's  realty  for  kdmlnistration,  ha 
u  chargeable  with  rente  and  profits  which  in 
exercise  of  wdinary  diligence  shonld  have  been 
reoeivfld^B  re  Ddeotr^s  Estate,  161  P.  &24L 

V.  AIJiOWAyCES  TO  SUBVIVJUIQ 
WIFE.  HTTSBAND,  OB 
OHII.nBEN. 

«=>.t85  (CaL)  A  wMow  waived  her  right  to  ■ 
family  allowance  pendfaig  the  administration  of 
her  husband's  estate  by  an  antenuptial  agree- 
ment to  accept  specified  monthly  paymente  in 
Hen  of  any  and  ou  claims  uainst  her  husband's 
property  or  estate.— In  re  Chitting,  161  P.  1137. 
«=>I94(6)  (Utah)  In  proceeding  for  allowance 
to  surviving  wife  from  hosband's  estate,  evi- 
dence held  to  sustain  finiWug  that  did  not 
voluntarily  leave  and  live  ^rt  from  him^ 
In  re  Bsaaon's  Estate,  101  P.  078. 

VI.  AIXOWAirCE  AKB  PATMENT  OF 

GUUM8. 
(A.)  Uabtlttles  «f  K««ste. 

^221(2)  (CaLApp.)  In  an  action  against  es- 
tate of  a  decedent  for  compensation  for  spedai 
extra  services  rendered  decedent  burden  oi  proof 
that  services  were  rendered  voluntarily  or  that 
they  were  within  scope  of  original  employment 
was  on  defendant— Sowash  v.  Emerson,  161  P. 
1018. 

^221(6)  (CaLApp.)  In  an  action  against  estate 
of  a  decedent  for  special  services  as  norse  In  ' 
addition  to  an  express  contract  for  board  and 
lodging,  evidence  AeM  to  sostain  findings  that 
plaintift  rendered  to  deceased  services  as  nurse, 
and  that  decedent  aceH>ted  them  and  received 
benenta  flowing  therefrom,  raising  an  faiplisd 
contract  to  pay  therefor.— Sowadi  T.  Bmencm. 

161  P.  lOlSa 

OD)  Priorities  mud  Parment. 

<8=*277  (Mont)  It  is  poUcy  of  law  that  pro- 
ceedings for  settlemMit  of  decedenfs  estate  be 
conducted  with  dispatdi,  that  it  may  not  be 
wasted,  and  creditors  ata  entitkd  to  pnunpt 
satistaetion,  and  those  entitled  to  reaidne  to 
^bibatum^In  re  Dduity'a  Estate,  161  P. 

Vm.  SALES  AMD  OONVETAlfOES  UK- 
DBR  OKDEH  OF  OOUBT. 

CA)  Wli«n  Awthorlsed. 

^323  (Mont.)  Where  nephew  iMt  execntrix 
rendered  her  services  in  keeping  accounte  of 
estate,  it  was  her  duty  to  submit  liability  fbr 
services  to  court  for  allowance  and  to  pay  it 
as  directed  by  court  by  sale  of  pnqwrtyWM- 
tate  lor  caBh.^:Di  re  Dolenty's  Estate,  181  P. 
524. 

X.  ACmORS. 

«^=>443(3)  (CaLApp.)  An  allegatibn  in  an  ac- 
tion against  an  executor  that  letters  testamen- 
tary were  duly  issued  to  him.  who  then  daly 
qualified  and  acted  as  such,  is  not  objection- 
able as  a  mere  conclusion  of  law  in  the  absence 
of  spedai  demurrer,  especially  where  admitted 
ut  the  answer.^Vrumiian  v.  Savings  Union 
Bank  A  Trust  Cc  IfllP.  BOT.  °" 

XL.  AOOO  U  H  TIJI O  AEB  SETTLEMENT. 
(C)  Ohftrves  sad  Cv««lts. 

«='483  (Wash.)  Where  the  court  on  appeal  di- 
rected the  administrator  to  purchase  certain 
shares  in  community  property  wherein  the  es- 
tate was  interested,  he  was  not  entitied  to  a 
lien  on  the  land  for  the  sum  to  be  advanced 
for  the  purchase  price,  but  bis  remedy  was  in 
the  administration  proceedings,  where  the  court 
by  appropriate  order  may  sanction  any  advances 
UOT**  ^*  ^"Uuia,  161  P. 
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(B)  fltRtlns,  Settllnv,  Opemlns,  nd  Re- 

«=>502  (Mont)  Where  court  directed  execu- 
trix to  make  full  disdosnre  at  condition  of 
CBtate,  specifically  with  reference  to  secorities 
mentioned  in  inventory,  account  which  merely 
stated  that  debt  to  bank  bad  been  paid,  and 
"said  Gollaterats  returned  to  the  executrix," 
waa  not  a  compliance  with  the  order.— In  re 
Dolenty's  Estate.  161  P.  624. 
^=>506(1>  (Mont.)  Burden  Is  on  decedent's 
heir  or  creditor^  seeking  to  charge  executor  or 
administrator  with  loss  of  rents  and  profits  dne 
to  his  negUgraicew— In  re  Dohaty't  Bstate,  161 
P.  524. 

«=»S06(8)  (Mont)  In  proceedings  for  settle- 
ment of  executrix's  annual  account,  evidence 
held  to  show  that  her  diepositioQ'  of  certain 
cattle  and  horses  had  been  made  without  au- 
thority, so  that  items  of  her  account  should 
have  been  disapproved  and  she  charged  with 
the  property  as  part  of  assets  of  estate.— In 
re  Dolenty's  Estate,  161  P.  624. 

In  proceedings  on  annual  account  of  execu- 
trix, evidence  that  she  lost  rents  and  profits  of 
realty  through  negHgence  held  to  make  prima 
fade  case  which,  not  explained,  justified  charge 
for  crops  for  year  and  rental  value  of  ranch 
thereafter.— Id. 

«=>508(1)  (Mont.)  Where  district  court,  In  ap- 
proving executrix's  account,  treated  as  valid 
sales  m  realty,  made  by  executrix  under  order 
of  court,  but  which  were  void,  and  allowed  ex- 
ecutrix to  charge  herself  only  vrith  proceeds  of 
sales,  there  was  error. — In  re  Dolenty's  Estate, 
161P.  524. 

EXECUTORY  CONTRACTS. 

See  Mines  and  Minerals,  «=>83. 

EXEMPTIONS. 

See  Itomeatead;  Process,  «s>120. 

X.  If  ATVBE  AUD  EXTENT. 
(C)  Property  and  Bisbts  Bxcmpt.  , 

«=350(1)  (Wash.)  Proceeds  of  a  life  insurance 
policy  payable  to  the  estate  ot  the  insured  are 
not  exempt  from  the  payment  ot  debts  of  the 
eitate^SlMin  t.  Gad^  161  P.  48B. 

EXHIBITS. 

See  Appeal  and  Btrw,  «S9B62. 

EXPERT  TESTIMONY. 

See  Griminal  Law,  ^»471;  Evidence,  «»646, 
571;  Witnesses.  «s»81. 

EXPLOSIVES. 

See  Municipal  Corporati<»iB,  <8=>784. 

^=>9  (Gal-App.)  In  case  of  e^qjloslves  and  poi- 
sons, vendor  who  misbrands  them  may,  contrary 
to  the  general  rule,  be  held  liable,  though  they 
pass  through  a  number  of  Intermediate  bandB.— 
Catlin  V.  Union  Oil  Co.  of  California,  181  P.  29. 

Where  grocer  notified  defendant  oil  company 
that  be  had  been  given  a  mixture  of  gasoline  and 
coal  oil,  and  then  dispoeed  of  a  can  to  deceas- 
ed, who  was  killed  when  the  oil  exploded,  the 
n^gence  of  the  grocer  could  not  be  anticipat- 
ed, and  that  of  defendant  waa  not  the  proximate 
cause  of  the  injury.— Id. 

(CaLApp.)  Deceased  who  attempted  to 
fill  a  lamp  with  coal  oil  while  a  flame  was  near 
by,  cannot,  in  view  of  the  standard  of  inflamma- 
bility of  lamp  coal  oil,  be  held  guilty  ot  con- 
tribatory  negugenee  as  a  matter  of  law.— Oatlin 
T.  Union  Oil  Go.  of  GaHfornia.  161  P.  29. 


EXPRESS  TRUSTS. 

See  TruBtft 

EXTENSION. 

See  Exceptions,  Bill  of,  «=>40, 

EXTRA  WORK. 

See  Municipal  Gorpontiona,  ^b860;  Work  and 
Labor,  «s9l8. 

FACTORS. 

See  Bribers. 

<S=>9  (Wash.)  In  absence  of  specific  autiiority. 
commission  merchant,  employed  by  another  tO' 
market  fruit,  had  no  power  to  employ  sob- 
agents  at  principal's  expense. — Sherwood  Bros, 
v.  Seattle  Fruit  &  Produce  Auction  Co..  161  P. 
371. 

«=332  (Wash.)  Rule  requiring  open  disclosure 
and  fuU  accounting  an  agent  aisles  to  com- 
ndasion  merdiants  as  well  as  other  a_^nts.— 
Sherwood  Bros.  t.  Seattle  Fmlt  ft  Produce 
Auction  Co..  161  P.  371. 

^»42  (Wash.)  In  action  between  commission 
merchants  on  contract  for  marketing  fruit,  find- 
ing as  to  one  part  of  contract  with  defendant's 
evidence,  and  as  to  another  with  plaintiffs, 
held  not  a  finding  that  minds  ot  parties  never 
met,  BO  that  defendant  was  entitled  to  reason- 
able compoiBation. — Sherwood  Bros.  v.  Seattle 
Fruit  A  Produce  Auction  Co.,  161  P.  871. 

In  action  commission  mendiant  against 
another,  whldi  was  admittedly  agent  of  the 
first,  operating  under  spress  contract  to  mar- 
ket frolt  for  commission,  burden  was  on  defend- 
ant to  show  authori^  to  onploy  subagents  and 
charge  commission  for  fheir  eervices.— Id. 

In  action  between  commission  merchants  on 
contract  for  marketing  fruit,  where  evidence  as 
to  whether  defendant  should  market  through 
others  and  charge  aa  expense  thtir  oomminions 
waa  in  sharpest  conflict,  court  waa  Justified  In 
taking  into  consideration  every  circumstance 
tending  to  support  either  side.— Id. 

In  action  by  commission  merchant  against 
another  on  contract  for  marketing  fruit  evi- 
dence Md  sufficient  to  sustain  coort^s  finding 
that  contract  was  not  as  claimed  by  defendant 
-Id. 

^s»45  (Wash.)  Commission  merchant,  which 
contracted  to  mariiet  fruit  for  another  without 
being  authorised  to  employ  subagents,  could  not 
chatge  principal  with  commissions  paid  BUch 
agents,  and  had  to  refund  such  commissions, 
though  larger  than  commissions  it  received.— 
Shervrood  Bros.  t.  Seattle  Fruit  ft  Product 
Auction  Co.,  161  P.  371. 

FALSE  PRETENSES. 

See  Criminal  Law,  «=»1167. 

4=95  (Colo.)  It  is  obtaining  of  property 
means  of  falBe  pretenses  with  Intent  to  cheat 
and  defraud  the  other  party  that  constitutes  the 
gist  of  the  offense  of  nlse  pretenses  denooncod 
by  LawB  1891,  p.  125.  |  4^heniwell  t.  Peo- 
ple, 161  P.  157. 

«=9|2  (Colo.)  Under  Lews  1891,  p.  125,  {  4.  de- 
nouncing offense  of  fatoe  pretense,  defendant, 
who  obteined  money  and  bill  of  sale  covering 
furniture  in  exchange  for  deed,  held  to  have 
"obtnlned"  the  furniture  within  the  statute. — 
Shcmwell  v.  People,  161  P.  157. 
4»32  (Colo.)  Information  for  false  preteUBes, 
alleging  that  defendant  claimed  to  own  and 
have  right  to  convey  land  described  in  his  deed 
given  for  money  and  hotel  furniture,  made  sin- 
gle charge  that  defendant  represented  his  own- 
ership, and  that,  as  owner,  he  had  right  to  con- 
vey.—Shemwell  T.  Pe<vle,  161  P.  167. 
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^=>38  (Colo.)  If  infofniatlon  for  false  pretenses 
charged  separate  matter^  tbat  defendant  did  not 
own  land  to  which  he  gave  deed,  and  that  he 
bad  no  authority  from  owner  to  convey,  it  was 
his  duty  to  present  evidence  supporting  hia  con- 
tention that  he  had  autbori^. — Staemwell  t. 
People,  161  P.  157. 

^ss47  (Colo.)  ^testimony  of  witnesses  given  on 
rebuttal  of  defendant's  testimtmy  on  cross-ex- 
amination held  not  immateriaL— Bhemwell  t. 
People,  lei  P.  1B7. 

«==>4g(l)  (Colo.)  It  was  not  necessary  for  people 
to  prove  title  in  another  to  land  which  defend- 
ant falsely  represented  he  owned;  it  being  suffi- 
cient if  the  evidence  established  that  defendant 
had  no  title  himself.— ShemweU  t.'  People,  161 
P.  157. 

^=349(1)  (Idaho)  In  a  prosecution  for  preseut- 
btg  false  claims  to  a  county,  evidence  Aeld  to 
show  that  bonds  furnishlDg  the  basis  of  the 
claim  were  owned  by  the  county.— State  v.  Cur- 
tis, 161  P.  B7a 

Id  a  prosecution  for  presenting  for  payment 
to  a  county  false  claims,  evidence  held  to  war- 
rant a  conviction.— Id. 

^>52  (Colo.)  Instruction  M14  not  improper  as 
failing  to  tie  obtaining  of  property  up  with  in- 
tent to  cheat  and  de&aod.— ShemweU  v.  People, 
161  P.  157. 

«=»53  (Colo.)  In  proaecution  for  obtaining  prop- 
erty by  false  pretenses,  verdict  finding  defendant 
guilty  under  first  count  of  information  held  not 
insufficient  as  ambiguous  because  Jury  luder- 
took  to  name  offense  and  called  It  "obtaining 
money  by  false  pntenses."— Shemwell  t.  Peo- 
ple, 161  P.  1B7. 

In  a  prosecution  for  obtaining  money  and 
property  by  false  pretenses,  verdict  that  de- 
fendant was  guilty  of  obtaining  "money"  by 
false  pretenses,  finding  the  value  of  the  "prop- 
erty" to  be  $5,000,  held  not  inconsistent  with 
the  eridence.— Id. 

FALSE  SWEARING. 

See  Perjury. 

FARM  LOANS. 

See  Agriculture,  «a»l ;  Counties,  <5=»182,  150, 
158  x-- :  SchooU  and  School  Districts,  «s»18; 
SUtes,  «s»124;  Statutes,  ^»64. 

FEDERAL  COURTS. 

See  Abatement  and  Bevival,  «=9l2. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See^^m^erce,  ^3927;  Ubwter  and  Stfrant, 

FEES, 

See  Attorney  and  Client.  4s»166-182;  Con- 
stitutional Law,  <9=»102;  Bcgbiteia  of  Deeda; 
Witnesses,  «=3>31. 

FEE  SIMPLE. 

Sea  Wills,  «9097. 

FENCES. 

See  Bailroads,  «»411.  418. 

FILING. 

See  Appeal  and  Birer,  ^b624-028;  OHmlnal 
Law,  «s»1106. 

FINAL  JUDGMENT. 

See  Appeal  and  Ehrror,  «s>8a 


FINDINGS. 

See  Appeal  and  Error,  ^anWU  1008-102^ 

1071;  Negligence.  «»i42. 

FINES. 

«=»t7i/2  (OU.Cr.AppO  Where,  after  conTietion 
pending  appeal,  aecnaed  dies,  proceeding  abates 
and  fine  cannot  be  collected  from  Ua  estates- 
Sharp  T.  State,  161  F.  117& 

FIRE  INSURANCE. 

See  InsaranceL 

FIRES. 

See  Railroads^  ^»4B6-184b 

FIXTURES. 

(Wash.)  A  chattel  annexed  to  freehold  Is 
a  fixture  when  It  cannot  be  removed  williout  ma- 
terial injury  thereto,  but  the  fact  that  removal 
will  result  in  inconsequential  injuries  does  not 
determine  that  it  Is  a  fixture.— Ballard  Alaska 
Theater  Co.,  161  P.  478. 

€s>4  (Wash.)  In  determining  whether  a  chattd 
which  has  been  annexed  to  the  freehold  is  a 
trade  fixture  or  a  part  of  the  realty,  the  intent 
of  the  party  making  the  annexation  Is  control- 
Un^.— Ballard  v.  Alaska  Theater  Co.,  161  P. 

In  determining  whether  chattel  which  has 
been  annexed  to  fireehold  is  part  of  realty,  the 
Intent  of  person  making  annexation  is  to  be 
inferred  when  not  determined  by  express  agree- 
ment from  all  the  circumstances  surrounding  the 
annexatl<m.— Id. 

9=>i5  (Wash.)  Trade  fixtures  of  a  moving  pic- 
ture theater  business  annexed  to  the  r^uty  by 
the  tenant  held  removable  by  tenant  on  the 
termination  of  his  totancy,  though  lease  requir- 
ed him  to  erect  a  theater  on  the  premfaes.— 
Ballard  t.  Alaska  Theater  Co.,  161  P.  47& 

Opera  chairs,  vacuum  cleaner,  dectric  fix- 
torni.  pipe  otgau,  and  other  paraphernalia  of  a 
moTbif  j^tnre  tlieater  installed  by  tenant 
held  trade  fixtures  and  removable  by  the  ten- 
ant upon  the  termination  of  his  tenancy,  thonrii 
it  would  require  opening  walls  of  bulling  with- 
out enuring  material  injury  thereto. — Id. 
^»35(2)  (Wash.)  When  chattels  are  annexed  to 
realty  by  tenant  or  licensee,  the  presnmpticHt  is 
that  he  intended  to  reserve  title  in  himself  to 
chattel  annexed,  while,  where  annexation  is 
made  by  owner,  the  presnmption  Is  tbat  prop- 
erty becomes  part  of  the  freeholdw— Ballard  t. 
Alaska  Theater  Co..  161  P.  4T& 

FLOODS. 

See  Warehousemen,  ^24 ;  Waters  and  Water 
Courses,  «=»171, 

FLOWAQE. 

See  Waters  and  Wftter  Conrses,  ^171,  179. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  <e=»289. 

X.  oivn.  LXABtLmr. 

4s>29^)  (Kan.)  Evidence  Id  unlawful  detain- 
er held  to  tend  to  show  t^at  letter  was  writ- 
ten by  owner  to  agent  offering  to  rent  to  occu- 
pant for  stated  amount,  and  shown  to  occupant, 
who  notified  the  agent  that  he  accepted  the 
offer,  and  that  the  notice  to  the  agmt  was  equiv- 
alent to  notice  to  the  prindiw,— WUley  v. 
Qoulding,  161  P.  611. 

FORECLOSURE. 

See  Mortgages.  ^»372-64S. 
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FORFEITURES. 

8«e  0(ai/ot»atm,  i^aKIOT;  Innnnoe,  ^saSlO. 

FORGERY. 

4s928{l)  (OkLO.App.)  Information  diarglnK 
that  defendant  uttered  and  paa»ed  a  forged 
check  is  not  defective  for  failure  to  plead  names 
indorsed  on  back  of  che<^— State  t.  Ourley,  161 
P.  831. 

«=3>34(8)  (OkLOrApp.)  In  proeeeation  for  ot- 
tering and  paaaine  forged  dieck,  introduction  of 
(dieck  bearing  indoneoienCB  not  pleaded  ijt  in- 
fanuttlw  wu  not  a  fatal  Tftrianob— SUte  v. 
Oorl^t  m  P.  881. 

FRAUD. 

See  Abatement  and  BeviTal,  ^=>BS;  BIIIa  and 
Notes,  «=s>108;  Brokers,  «=>a5.  102;  Oom- 
promiae  and  Settlement,  *3»8;  Contracts, 
«=»99:  Corporations,  «»80;  Brldencc,  9» 
434;  False  Pretenses;  Fntods,  Statnte  ci; 
FrandiAjutt  OtHiTeyanioes ;  Insorance, 
723;  UmiUtion  of  Actions.  «=»100;  Logs 
and  Lo«ring,  «=»S;  Marriage;  Mortgages, 
Specdfle  Performanoe,  4=»63. 


I,  DBOBPTIOll  OOHS'lTr  U'riKO 
TBATO  ATO  TiTABTTiTTT 
THEBBFOK. 

«S39  (Cal^ppw)  Where  in  rait  for  divorce  the 
nnsband  too*  false  oath  as  to  amount  of  his 
property,  and  further  urged  his  wife  to  make  a 
settlement,  the  repreeentations,  though  not  ac- 
tually made  and  addressed  to  her,  were  yet  suf- 
ficient baste  for  an  action  for  deceit.— Vramixan 
V.  Savings  Union  Bank  &  Trnst  Go.,  161  P. 
007. 

(Okl.)  False  reprMcnUtiws  as  to 
financial  condition  of  a  corporation  to  effect  a 
sale  of  Its  stock  or  induce  a  snbseription  relat- 
ing to  matters  pecaltarly  within  knowledge  of 
oorporation  oonstltnte  actionable  fraud.— Hood 
V.  Wood,  161  P.  210. 

^»ll(2)  (Kan.)  The  rule  tliat  representations 
as  to  market  value  are  mere  npreBtifHn  of 
opinion  does  not  apply  where  maxfcet  value  is 
«fficalt  to  determine,  especially  where  vendor 
is  familiar  with  the  true  worth  and  vendee  is 
not^-Oreiaa  v.  Thomas,  161  P.  670. 
«=s>ll(2)  (Okl.^  While  a  representatiwi  as  to 
value  is  usually  regarded  as  an  expression  of 
opinion,  yet,  where  false  and  made  as  an  in- 
ducement to  one  ignorant  to  enter  Into  a  con- 
tract, it  may  be  the  basis  of  an  action  for  fraud. 
—Hood  V.  Wood.  161  P.  210. 
«s»22(l)  (Okl.)  One  relying  on  a  false  repre- 
sentation made  in  a  sale  m  corporation  stock 
who  had  an  opportunity  to  inveragate,  but  did 
not  do  so,  is  not  neces^rtly  precluded  from  re- 
covering damages.— Hood  v.  Wood,  161  P.  210. 
•=>22(i)  (Wash.)  When  property  sold  is 
at  hand  and  its  oonditimi  cam  be'  ascertain ed,  a 
buyer  cannot  rely  upon  (Unions  and  represen- 
taoons  made  by  uw  seller  conceming  lt.--Biel  i 
Totana,  1«1  P.  1047. 

II.  ACntlOKS. 
(O  lETMaaM. 

#s»N  (Wash.)  Fraud  cannot  he  Inferred  fEDm 
bteta  and  circumstances  which,  taken  together, 
are  eonafstent  with  as  honest  intent— Dnnlitp 
Seattle  Nat.  Bank.  ISl  P.  364. 

(B)  Trial*  Jadcmeat,  aad  Rv-vlsw. 

«»65(1)  (Wash.)  tn  an  action  for  fraucltt- 
lent  misrepresentations  in  the  sale  of  an  anto- 
mobile,  instructioUB  as  to  preeumptions  and  bur- 
den at  proof  of  fraud  A«Id  correct.— Bid  t. 
Tblama.  161  P.  1047. 

^»65(3)  (Wash.)  In  an  aetkm  for  fraud  in 
the  sale  of  an  automobile,  an  instruction  aa  to 


the  ezBg»rated  asserttons  of  value  and  descrip- 
tions Md  proper.— Blel  v.  Telama.  Iftl  P.  IMn. 
«=»69(4)  (Warii.)  In  an  action  for  fraud  in 
the  sale  of  an  automobile,  an  instruction  as  to 
the  test  for  determining  actionable  fraud  from 
the  facts  held  c<»seet.— Biel  v.  Tolsma,  161  P. 
1047. 

In  aa  action  fbr  fraud  In  the  sale  of  an  auta> 
mobile  instruetioiiB  as  to  cpinions  of  value  and 
as  to  notice  of  aieertainable  Ibcts  Aeld  correct. 
-Id. 

FRAUDS,  STATUTE  OF. 

See  Specific  Performance,  4a»46,  47. 

▼m.  KEQinnTES  AHs  sirmoiiiiroT 

OF  WRITING. 

9=9 1 03(1)  (Kan.)  A  sufficient  memorandum  to 
satisfy  the  statute  of  frauds  may  consist  of  a 
letter  from  owner  to  Ma  agent  offeiihg  to  lease 
on  stated  terms,  followed  by  oral  acceptance.^— 
Wffley  y.  Gouldlng,  181  P.  811. 

QL  OPSBATIOy  AWP  XXTXOT  OF 

«s»  139(8)  (Wash.)  Wh«r»  plaintiir  and  deffeud- 
ant  ae^^atod  with  Intention  of  reducing  con- 
tract for  sale  of  logs  to  writing  withorot  sign- 
ing formal  writing,  btft  logs  were  delivered  and 
paid  for,  held  there  was  eqaivalent  executed 
oral  contract— Hb|Amb  v.  Bastem  By.  ft  Lum- 
ber Co..  161  P.  8«r 

Z.  FUSAIUKO.  EVIDEKOB*  TBIAIs 
AMD  BXVTBW. 

^9)59  (Or.)  In  action  for  brokerage  fees,  writ- 
ten agreement  and  COTresitondence  held  suffident 
to  go  to  iarj  tm  qnegticm  whether  there  was  a 
memotandnm  auffldent  under  the  statute  of 
frauds  CU  O.  L>.  |  80S)  to  eridence  the  employ- 
ment—Bewear  T.  Andrews,  ItH  P.  108. 

FRAUDULENT  CONVEYANCES. 

See  Bvidence,  «=>230. 

I.  TRANSFBBS  AKD  TRAlffSAOTIONS 

(O  Propartr  aad  Blsfets  TiwuiferMd. 

9=952(1)  (Okl.)  One  who  has  acquired  home- 
stead may,  while  t«nporarily  absent  frtnn  state, 
beiM  joined  by  his  wife,  convey  his  homestead 
to  his  dani^ter  without  valuaUie  consideration, 
free  from  claims  of  general  creditors. — First 
Nat  Bank  t.  Ooatw,  1«1  P.  109S. 

m.  RBMEDIBS  OF  OREBITORS  AJTD 

(A)  Persons  nntttled  to  Assert  IaTmIl«atr> 

«=32I7  (Or.)  L.  O.  L.  8  7397,  is  in  favor  of  aD 
creditors  and  there  is  no  distiuction  between 
creditors  whose  chiims  are  due  and  those  whose 
claims  are  not  due. — Hillsboro  Nat  Bank  v. 
Garbarino,  161  P.  703. 

(O)  Bvldenec. 

«=927l(3)  (Wash.)  Where  abstract  of  judg- 
ment against  a  trust  company  was  filed  in  the 
auditor's  ofltce  before  action  was  commenced 
against  the  trust  company  by  a  third  person  to 
declare  such  company  a  trustee  as  to  land 
standing  in  the  name  of  the  company,  the  bur- 
den of  proving  that  judgment  declaring  the  trust 
was  collusive  and  fraudnlent  was  on  the  ab- 
stract judgment  creditots.— Sullivan  t.  Porter, 
161  P.  1186. 

«=»27l(3)  (Wash.)  In  action  to  subject  real 
estate  In  name  oi  defoidant  corporation  to  s 
judgment  against  an  individual  defendant  be- 
cause placed  in  corporation's  name  in  fraud 
of  creditors,  plaintiff  had  the  burden  ot  proving 
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tiie  aUeced  fraud.— Soohm  t.  Ahdn  ft  TaUma 

Inv.  Co.,  161  P.  1189. 

Fraud  in  a  conveyance  is  never  presumed, 
but  must  be  establisned  by  the  party  alleging 
it  by  clear  and  satisfactory  eTidence.~Id. 
*=i277(2)  (Or.)  Where  a  debtor  convey  sub- 
Btantially  all  bis  estate  to  a  near  relative,  os- 
tensibly to  aatisfy  his  debt,  in  a  suit  by  credi- 
tors to  set  aside  a  deed  for  fraud,  the  grantee 
must  establish  clearly  tliat  there  was  a  valuable 
consideration  therefor.—First  Nat  Bank  t. 
Courtright.  161  P.  066. 

«=»278(2)  (Or.)  A  husband's  conveyance  to  his 
wife  is  presumptively  £raudulent  as  axaiost  his 
existing  creditors,  and  she  has  the  harden  of 
proving  valuable  conirideratioii,  good  faith,  and 
absence  of  intent  to  defraud.-^nil8boro  Nat 
Bank  v.  Garbarino,  161  P.  703. 
^=>282  (Oal.)  One  seeking  to  set  aside  as  fraud- 
ulent a  conveyance  made  on  adequate  conridera- 
tion  must  show  that  both  the  grantor  and  grant- 
ee had  an  inteut  to  defraud.— Byerley  T>  OonUn, 
161  P.  1150. 

<g:=>287  (Or.)  In  judgment  creditor's  snlt  to  set 
aside  husband's  voluntary  conveyance  to  his 
wife,  she  may  go  behind  judgnteot  to  show 
whether  there  was  any  actual  indehtedneas,  and, 
eatopitels  being  mutual,  creditor  might  show  that 
husband  borrowed  money  frcHD'him  and  had  not 
repaid  it--HUlBboTo  N«t  Bank  t.  Gubarino, 
llOP.  708. 

FREIGHT  TRAINS. 

See  Garriers.  «=»298. 

FRIVOLOUS  APPEAL 

See  Costa,  «=>2ea 

FUNDS. 

S«e  SdiooU  and  School  Dlstricta,  «9>18. 

GAMING. 

See  Criminal  Law,  ^sSSS. 

L  OAXBLIlrO   CONTKAOTS  AMB 

TRAKIAOTIOHS. 
(B)  RiKhts  and  Remedtes  of  Favtles. 

«E»37  (CaLApp.)  Under  Const,  art  4,  |  26,  as 
amuided  November  8,  190S,  relating  to  gaming 
contracts,  plaintiff  could  maintain  replevin  for 
stock,  etc..  deposited  as  collateral  on  margin 
tranaactiona.  where  no  delivery  waa  intended, 
but  only  a  settlement  baaed  on  the  difference 
between  contract  prices  and  maAet  prices.— 
Hartnett  v.  Wilson.  161  P.  281. 
•B9>49^  (Gal.App.)  In  replevin  for  stock,  etc.. 
deposited  as  coflateml  securing  margin  trana- 
actiont^  where  there  was  no  evidence  of  any 
genuine  purchases  or  sales,  or  of  any  deliverlesi 
question  to  defendants'  manager  as  to  whether 
he  knew  rules  of  New  Tork  Stock  Bxchange 
AeM  properly  ezdvded,^Hartnett  v.  Wilson. 
161  F.  281. 

m.  ORIMnfAI.  XUBSPOmUBIUTY. 
(B)  FvosMBtlim  «nd  Pnalshment. 

^»97(1)  (Mont)  In  prosecution  of  a  tele- 
graph company  for  transmitting  information  for 
betting,  contrary  to  T^aws  lOlS,  c.  55,  evidence 
that  race  track  rambling  was  being  conducted 
waa  competent— State  v.  PostiU  Telegraph  Ga- 
ble Co..  161  P.  953. 

«S998(4)  (Ariz.)  la  a  prosecution  under  Pea. 
Code  1913,  S  o21,  for  conducting  a  gambling 
device  known  as  "pari  miituel,"  convictiQa  set 
aside.-McCaIl  v.  State,  161  P.  893. 
^»I02  (Ihloat.)  In  prosecution  of  telegraph 
company  for  transmitting  information  for  bet- 
ting, contrary  to  Laws  1915,  c.  65,  the  jury 
ahould  have  been  instructed  that  It  is  not  an 
offense  to  tianamit  informatitm  concerning  horse 
racing,  unless  for  the  purpose  of  making,  re- 


porting, reeordliig,  or  re^stsring  beta  or  va^ 

Krs.— St  ~    — 

858. 


srs.— State  v.  Postal  TelegraphCable  Coh,  161 


GARNISHMENT. 

See  Abatement  and  Rerival,  ^sS;  Appear- 
ance, ^=>9,  14  ;  Attachment ;  Execution. 

n.  ferAoks  Ain>  fropebtt  sub- 

JBOT  TO  OABNISHMEMT. 

«=»r7  (OU.)  Ob  grounds  of  pnlOie  pidley,  • 
county  is  exnnpt  from  gamianment  aod  tl^ 
exemption  extends  to  equitable  garnishment— 
ClariE  v.  Boaxd  of  Con'rs  of  Osage  Gooaty,  181 
P.  T91. 

T.  LiEH  OF  ^AaantoMMEmTAxn 

UABXUTT  OF  OABRISHEB. 

4=»I0S  (Wash.)  A  garniahor  can  claim  no  oth- 
er or  greater  interest  in  a  fond  than  the  judg- 
ment debtor  oould  have  claimed.— Searle  t.  Birdt 
mP.83& 

GAS. 

See  Mines  and  Minerals,  «a»83. 

«=S9[7  (Okl.)  While  not  an  Insurer  against  wo- 
using  pubUe  streeta  for  ite  gas  mains  is  re- 
quired to  exercise  the  highest  d^ree  of  care, 
foreseen  and  unavoidable  accidents,  a  company 
and  to  maintain  its  mains  and  other  appliances 
bi  flie  I>e8t  possible  condition  to  render  its 
tiarinesB  safe.— Bellevue  Gas  &  OU  Go.  t.  Carr, 
161  P.  208. 

GASOLINE. 

See  Bxplcaivea. 

GATES. 

See  BalbMdg,  «a»41S,  422. 

GIFTS. 

See  Adrcne  Possnasion,  «=»7(^  96;  CSiarittea. 


I.  IXTE&  vrroM. 

«»25  (Or.)  Under  L.  O.  L.  |  894,  providing 
t^at  interests  in  land  cannot  be  created  or  trans- 
ferred except  by  operation  of  law,  or  by  an  In* 
Btrument  in  writing,  a  mere  parol  gift  of  realty 
will  not  of  itself  pass  title. — Parker  v.  Kelsey, 
161  P.  694. 

«=:»49(4)  (Kan.)  A  parol  gift  of  land  cannot  be 
inferred  from  slight  circumstances,  but  must  be 
proven  by  evidence  of  eucb  a  nature  as  to  ■at- 
isfy  the  jury.-Cook  v.  Cook,  161  P.  625. 
«=>4g(4)  (Or.)  Evidence  in  a  suit  to  quiet  tiUe 
held  sumdeDt  to  support  a  finding  toiat  plain- 
tiff's father  made  a  pand  ^ft  of  the  luid  in 
question  to  hla  dan^iterw— Pute  t.  Kds^,  161 

GRADE. 

See  BmtaMBit  Domain,  ^s»10L 

GRAND  JURY. 

See  Indictment  and  Information. 

GUARANTY. 

Bee  Mndpal  and  Surety. 

1.  SEQUISITBS  ASn>  TAUDITT. 

«s»U  (Okl.)  Tinder  Bev.  Laws  1910,  H  926, 
1028,  a  contract  of  guaranty  not  entered  into 
at  same  time  as  original  obligation  or  its  ac- 
ceptance by  guarantee  must  be  supported  by  dUh 
tinct  ctmsidtfatloii.— Clements  T.  Tacteon  Goaa- 
ty  Oil  &  Gas  Co..  161  P.  216. 
«=»I6(3)  (Okl.)  Agreement  to  perform  contract 
which  party  has  a  right  to  rescind  constitutes 
consideration  iufficient  to  support  goaran^  of 
payment  by  third  parties.— OTements  v.  Jaokaon 
m  A  Oas  Co.,  mp,  m. 
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Xn.  DXSOHABOB  OF  OITABAlTrOB. 

9S949  (OalJk.pp.)  Vice  pr«Btdeiit  of  corporation, 
ao  indorser  aod  gnarantor  of  its  note  !□  his  in- 
divldml  capacity,  waa  not  released  by  arxanffe- 
inent  that  preeident  should  manage  its  business 
and  pay  its  obli^tions  out  of  earniugs,  where 
no  tbne  for  payment  was  fixed  and  no  eiten- 
ai<Hi  was  riven  by,  and  no  oonslderationpassed 
to  plaintiff,  a  creditor  on  the  note.— westsm 
Nat.  Bank  t.  Wittman.  1«1  P.  187. 

rV.  BEUEDIES  OF  OBEDITOB8. 

^78(1)  (CalApp.)  Vice  President  of  corpora- 
tion, and  indorser  and  guarantor  of  Its  note  in 
Ms  individual  capacity,  would  not  be  heard  to 
defend  on  ground  that  note  was  contrary  to  pxA- 
lie  policy,  as  declared  hv  CIt.  Code,  f  22^  et 
seq.t  relating  to  the  obligations  of  trustees.— 
Weatem  Nat.  Bank  r.  Wittman,  161  P.  1S7. 

GUARDIAN  AND  WARD. 

I.  QUABDIAlfSHlP  IX  CKBWERAli. 

(Idaho)  Where  a  child  was  new  legally 
rendered  to  or  placed  in  custody  of  a  childrtta's 
aid  society,  it  never  had  anthorit/  to  legally 
act  as  Its  guardian  and  consent  to, its  adoption. 
—Ex  parte  Martin,  161  P.  673. 

m.  OnSTODT  AJID  OABE  OF  WABD*S 
PEK80N  AHD  ESTATE. 

«s»30(l)  (OkL)  A  father,  appointed  guardian, 
who  cannot  reasonably  afford  to  support  and 
educate  children,  may,  under  direction  of  court, 
apply  their  Income  to  their  suppcnrt  and  educa- 
tion, and  if  income  Is  insufficient,  nn^ceeds  of 
sale  may  be  used  under  direction  of  court.— J.  H. 
Ooz  &  Go.  T.  Flsbsr,  161  P.  171. 

Where  a  fiather,  as  guardian,  pnrchased  mer- 
chandise for  support  of  his  minor  diildren  on 
promise  to  pay  therefor  from  sale  of  minor's 
uutds  under  order  of  county  court,  no  lien  was 
ereatad  against  such  funds  witiuwt  apedfie  au* 
Chorisaticm  hj  couuty  court. — Id. 
•=342  (OkL)  A  guardian  cannot  make  sale  of 
Ids  ward's  wnd  except  under  order  of  probate 
court  directing  the  manner  of  sale  and  specifical- 
ly describing^the  realty  to  be  sold^Drennan  v. 
Harris.  1617.  781. 

4ta>46  (OkL)  In  absence  «f  spedflc  authorisa- 
tion of  the  county  court,  guardian  of  minor  can- 
not Und  realty  w  ward  or  create  lien  thereon  by 
contract  for  labor  and  material  for  improve- 
ments.— Lee  t.  Tonsor,  161  P.  804. 

IT.  SAUS8  AND  OONVEYAN0E8  UN* 
DEB  OBDEB  OF  COUBT. 

«as>77  (OkL)  Under  Rev.  Laws  1910,  |  6364, 
power  of  county  court  to  authorize  gaanlian  to 
mortgage  lands  of  ward  la  limited  to  debts  for 
which  Bucb  estate  or  any  part  thereof  is  then 
l^ally  liable  to  be  ordered  sold.— Lee  v.  Tonsor, 
161  P.  804. 

Order  of  county  court  authorizing  guardian 
to  mortga^  lands  to  secure  debts  that  are  not 
a  lien  against  the  estate,  or  for  which  the  es- 
tate is  not  bound,  is  in  excess  of  the  court's 
power,  and  mortgage  pursuant  thereto  is  a 
nullity.— Id. 

^90  (OkL)  Where  petition  of  guardian  for  or- 
der to  sen  realty  contains  allegations  substan- 

tiflllv  in  compliance  with  Rev.  Laws  1910,  S 
6557,  the  order  for  such  sale,  though  irregular, 
ia  not  void,  or  subject  to  collateral  attack.— 
Drennan  t.  Harris.  161  P.  781. 
^»92  (OkL)  A  guardian's  bond,  setting  oat 
contemplated  sale  of  realty  and  providing  that, 
if  guardian  shall  faithfully  execute  "such  trust'' 
the  bond  should  be  void,  is  a  special  and  not  a 
general  bond.— Smith  v.  Oamett,  161  P.  1083. 
9s>l03  (Okl.)  A  guardian's  sale  of  realty  must 
be  reported  to  tfae  county  court,  and  confirmed 


by  it,  and  the  proosedingB  under  order  at  court 
and  final  order  of  confltmatiM  eonatitnto  a  Ju- 
dicial sale.— Drennan  v.  Harris,  161  P.  781. 

V.  AOnOHS. 

^125  (Okl.)  The  pnrchaser  of  land  at  guard- 
ian'a  sale  under  order  of  probate  court,  after 
five  years  from  record  of  deed,  is  not  barred  tqr 
Rev.  Laws  1910,  f  4656,  subd.  2,  from  bringing 
suit  against  one  in  possession  for  more  than  one 
year  and  claiming  nndn  a  title  having  no  rela- 
tion to  the  guardianship  pTOceedlngs,^-Drennan 

V.  Harris  161  P.  781« 

VI.  AOGOmmNO  and  8BTTI.BMBNT. 

«»163  (OH.)  A  valid  final  order  of  the  coun- 
ty court,  finding  only  the  amount  due  from 
guardian  to  ward,  is  binding  on  guardian  as  to 
amount  due,  but  not  as  to  whether  obligatloii 
covers  liability  for  defolcation  of  such  amount. 
—Smith  T.  Oaniett,  161  P.  1083. 

Vm.  IXABIX.ITrBS  ON  OITABDIAN- 
8HIP  BOND!. 

^3 1 75  (OkL)  Suretiee  <m  guardian's  special 
bond  for  sale  of  real  estate  are  not  Uable  for 
misappropriation  of  funds  not  arising  frwn  sale 
of  reej  estote.— Smith  v.  Oamett,  161  P.  1083. 
«S9|80  (OkL)  A  valid  final  order  of  the  coun- 
ty court,  finding  only  the  amount  due  from 
guardian  to  ward.  Is  binding  on  bondsmen  as  to 
amount  due,  bnt  not  as  to  whether  obligation 
covers  liability  for  defalcation  of  such  amount.— 
Smith  V.  Gamett.  161  P.  1063. 
«s»l82(2)  (OkL)  A  claim  for  a  fund  wrongful- 
ly misappropriated  by  a  guardian  need  not  be 
presented  to  administrator  of  guardian's  sure- 

R,  before  action  therefor.— Asher  v.  StulL  ISi 
808, 

^182(4)  (OkL)  Where  guardian  dies  without 
accounting  and  settlement,  his  ward  may  main- 
tain action  in  district  court  against  personal 
representodTs  of  guardian's  sureties  for  ac< 
counting  and  aettlemoit— Asher  t.  Stall,  161 
P.  808. 

«=3l82(7)  (OkL)  In  action  in  district  court  bv 
ward  against  iwrsonal  representative  of  guard- 
ian's sureties,  the  court  had  jurisdiction  to  ad- 
just account  of  deceased  guardian  and  allow 
snd  determine  balance  due  by  guardian  and 
render  judgment  therefor.— Asoer  v.  StuU,  161 
P.  80S. 

HABEAS  CORPUS. 

I.  NATUBS  AND  OBODNDS  OF 
BEMEDT. 

^»27  (Okl.Cr.App.)  Jurisdiction  of  judge  or 
court  to  render  particular  judgment  or  sentence 
by  which  one  u  imprisoned  may  be  inquired 
into  on  habeas  corpus. — Ex  parto  HcAlester, 
161  P.  1176. 

4=>29  (Okl.Cr.App.)  Where  vagrant  was  sen- 
tenced by  a  municipal  judge  to  fine  and  impris- 
onment, without  any  evidence  introduced,  and 
before  the  time  for  appeal  bad  elapsed  was  tak- 
en to  a  road  gang  and  compelled  to  work  on  the 
public  highway,  he  will  be  discharged.— Ex  parte 
Burleson,  161  P.  1101. 

^=>29  (Okl.Gr.App.)  Where  petitioner  was 
sentenced  to  imprisonment  by  judge  of  munid- 
pal  court,  without  jury  trial,  etc.,  he  waa  en- 
titled to  discharge  from  imprisonment,  being  un- 
lawfully restrained  of  hu  Vbtirtj^—'Ek  parte 
Spencer,  161  P.  1102. 

n.  JVBISDIGTION.  PBOOEEDINOS, 
AMD  BELIEF. 

^902(1)  (CaL)  On  habeas  corpus  for  release  of 
one  accused  of  violating  Act  Jane  8,  1915, 
an:ending  Act  March  1,  l&ll  (St.  181S,  p.  1215), 
contention  in  brief  that  note  given  by  petition- 
er was  for  accumulated  wf^es  for  monus  pass- 
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«d,  and  not  for  cnrrent  wages,  vlll  not  be  con- 
si  dered.— Ex  parte  Ballestra,  161  P.  120. 
«s>99a)  (Idaho)  Under  Ber.  Codes,  |  6774. 
«acb  parent  of  a  minor  ii  entitled  to  its  custody 
and  guardianship  vhile  competent  and  not  un- 
Buitable,  and  sarrender  of  each  right  must  b« 
made  in  accordanoe  with  law.— Bz  parte  Mar- 
ital. 161  P.  573. 

Where  the  validity  ot  proceedings  for  the 
adoption  of  a  minor  is  in  gueation,  and  whether 
tlie  mother  of  the  minor  applying  for  its  cua- 
todf  iu  a  proper  person  is  auo  in  question,  ba- 
beas  corpus  will  issue  to  determine  such  mat- 
ters.—Id. 

^»9d(3>  (Idaho)  Parent  should  not  be  perma- 
nently deprived  of  the  custody  of  their  chil- 
dren and  right  to  act  as  their  legal  guardians, 
though  custody  must  for  good  reasons  be  tem- 
porarily surrendered,  except  in  strict  accord- 
ance with  law.— Ei  parte  Martin,  161  P.  573. 
«cs»l20  (Okl.)  Where,  at  the  conviction  and 
sentence,  defendant  tenders  appeal  bond  which 
the  coart  refuses  to  approve,  and  petition  for  ha- 
beas corpus  is  denied  by  Criminal  Court  of  Ap- 
peals, on  petition  to  the  Supreme  Court  for  a 
writ  of  habeas  corpus  on  the  same  state  of 
futa,  the  writ  wfll  be  discharged  and  p^tloner 
remanded.— Bx  parte  Burton,  161  P.  S82. 

HARMLESS  ERROR. 

gee  Appeal  and  Error,  «=9l027-1071 ;  Crim- 
tnal  Law.  «s>Ufl6^-llS6;  Homkide, 
880.  840. 

HEALTH. 

See  InsanuMse,  ^»723. 

HEIRS. 

See  Descent  end  Dfstrlbatioii. 

HIGHWAYS. 

See  Bridges;  Eminent  Domain,  <s>101;  Hu- 
OorpoiatlonB,    «s»648-821;  Trial, 

I.  ESTABLIIHBIENT^I.TEBATION, 
AND  DISCOITTINUANOE. 

(A)  SJatKbllshment  br  PreaorlptloD,  Vaer* 
ov  ReeovnltlOB. 

•=»5  (Utah)  A  "thoroughfare"  is  a  place  or 
way  through  which  there  is  passing  or  travel, 
and  becomes  "public"  when  the  public  have  a 
general  right  of  passage.— Morris  v.  Blunt,  161 
P.  1127. 

V.  BEOUULTION  AND  ITSB  FOB 
TRAVEI- 

(A)  ObatrnotloikB   mnd  Encroaebments* 

4=^153  (CaL)  No  argument  of  convenience  nor 
of  necessity  justifies  an  unauthorised  obstruction 
with  free  use  by  the  public  of  a  highway,  but 
such  obstruction  can  be  based  only  on  legal 
right.— City  of  Sacramento  v.  Pacific  Gas  & 
raectric  Co.,  161  P.  97& 

(C)  iBjnrJes  from  Defc«tM.o»  ObstvmotlonB. 

«a»l92  (Wash.)  Where  a  road  was  reasonably 
safe  for  ordinary  travel  but  for  the  fact  that 
plaintiff  turned  off  the  road  and  atructa  a  log 
leaning  upon  bank  with  lower  end  fixed  at  the 
side  of  traveled  way,  there  was  no  negligence  of 
county  which  would  entitle  plaintiff  to  recover 
for  the  injury.- Mataon  v.  Pierce  Count?,  161 
P.  846. 

«=:>I97(1)  (Wash.)  The  law  of  the  road  is 
meant  to  control  the  conduct  of  vehicles  meet- 
ing or  passing  each  other  upon  the  highway, 
and  does  not  contr<d  a  case  where  plaintiff, 
alter  stopping  his  team  at  the  left  of  the  road 
to  let  an  aetomohUe  paso,  ran  gainst  a  log 
when  be  started.— Mateon  t.  Hcree  Ooonty,  161 
P.  846. 
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^9208  (Ess.)  A  township  %M  not  liable  mi- 
der  Gen.  St  1909,  8  6S^  where  the  petition 
showed  that  the  proximate  cause  of  luaiatiff'a 
injury  was  the  frightening  of  bis  horses,  and 
not  a  defective  condition  of  the  Udiwar<— ^oi^ 
ria  T.  Roes  Tp^  161  P.  582. 
^3>2I4  (Wash.)  In  action  against  connty  for 
personal  injury  on  highway  when  i^intiff*s 
team  struck  a  log,  instruction  as  to  the  law  of 
the  road  was  correct,  as  explanatory  of  plain- 
tifPs  right  to  turn  either  to  the  right  or  left 
according  to  the  dreometanees  eontndUag.— 
Matson  t.  Fierce  ConntT)  161  P.  840. 

HOMESTEAD. 

See  Exemptions;  Fraudulent  Conveyances, 
62. 

I.  NATVB3B,  ACQUIHTZOH.  AND 
EXTENT. 
(B)  reraoMB  BSaaUe«. 

«=>26  (Okl.)  "Ncmresident,"  aa  employed  In 
Rev.  Laws  1010,  $  3344,  relating  to  homestead 
exemption,  means  one  who  has  ceased  to  be 
domiciled  in  the  state,  or  who  never  resided  in 
the  state,  or  who  has  acquired  permanent  real- 
dence  in  another  state. — First  NaL  Bank  t. 
Coates,  161  P.  1095. 

(O  AeqmlBlttoM  ama  Bstftbltabmeat. 

€=»42  (Kev.)  Occupancy  hy  family  is  prima 
^cie  evidence  to  third  partiea  of  licinestead  na- 
ture of  premises. — First  Nat.  Bank  v.  Meyers^ 

161  P.  829. 

Under  Const,  art  4,  I  30,  St.  1864-66,  c  72^ 
and  iSt.  1S97,  c  tteld  that,  though  a  h<nne- 
Btead  was  not  roistered,  hosband's  sole  convey- 
ance ot  incumbrance  of  it  did  not  peas  tiUe  to 
wif^s  riglrt  In  homestead.— Id. 

17.  ABAllPONlgmiT.  WAIVTO,  OB 
TOBFSIT1TBB. 

«a»iei  (Okl.)  "Nonresident,"  as  employed  In 
Rev.  Laws  1910,  |  S344,  relating  to  homestead 
exemption,  means  cme  who  has  ceased  to  be  dom- 
iciled in  the  state,  or  who  never  resided  in  the 
state,  or  w1k>  has  acqoired  permanent  residence 
in  another  state.— Firat  Nat  Bank  v.  Goatee, 
161  P.  1096. 

«»I62(1)  (OkL)  One  having  homestead  in  the 
state  does  not  forfeit  right  to  claim  it  aa  aempt 
by  temporary  absence  from  the  state  with  inten- 
tf(m  of  returning,— First  Nat  Bank  t.  Goate^ 
161  P.  1096. 

HOMICIDE. 

See  Criminal  Law.  «=>864,  868,  404,  417,  448^ 
461.  616,  684,  814,  941;  Indictment  and  lu^ 
formation,  ^79, 188. 

n.  MUBDEB. 

«B322(2)  (Wyo.)  It  is  the  "premeditation.**  that 
is,  thinking  over,  deliberating  upon,  weighing  in 
the  mind  beforehand,  resulting  in  a  deliberate 
intention  to  kill,  which  constitutes  the  killing 
murder  !n  the  first  degree.  The  killing,  how- 
ever malicious,  which  is  not  the  resalt  of  pie* 
meditation.  Is  second  dei  ree  nmrder  only.—* 
Parker  v.  SUte,  161  P.  55£. 
«=>23(2)  (Wyo.)  It  is  the  "premeditation,"  that 
is,  thinking  over,  deliberating  upon,  weighing  in 
the  mind  beforehand,  resulting  in  a  deliberate 
intention  to  kill,  which  coiiPtitutcs  the  killing 
murder  In  tiie  first  degree.  The  killing,  however 
malidons,  whidi  Is  not  the  resnlt  ct  premedita- 
tion, Is  seetHid  degree  mnrder  mly.- Partw  v. 
State,  161  P.  552. 

m.  M ANSXiAXrOHTSB. 

«a»6S  (Or.)  Tbe  Orenm  statute,  making  homi- 
eide  from  onlawfnl  abortion  mandangbto,  has 
not  created  a  new  crime,  but  merely  reduced 
the  grade  of  tbe  offense  at  common  law  by 
changing  the  pnnisbment  from  death  to  In** 
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priwrnment  In  the  penitentiary.— State  t.  Vsrn- 
am,  161  P.  417. 

V.  EXCUSABLE  OB  JtrSTIFIABXA 

HOmOISE. 

«=3|I2(1)  (Ariz.)  The  plea  of  self-defense  is 
not  available  to  one  who  was  at  fault  in  pro- 
voking the  aiffiealtr.— Oarter  v.  State,  161  P. 
878. 

«=s>ri6(4)  (KM.)  The  standard  hy  which  jar^ 
must  determine  reasonableness  of  belief  of  ac- 
cused that  danger  is  so  apparently  imminent 
that  he  must  act  in  self-defeDse  is  that  of  an 
ordinary  person.— State  v.  Cbesher,  161  P.  1108. 
^1 16(4)  (Wyo.)  To  justify  homicide,  it  Is 
sufficient  that  the  assault  shall  have  caused  de- 
fendant to  reasonably  believe  himself  in  im- 
minent danger  of  death  or  great  bodily  harm, 
and  not  necessary  that  the  danger  be  in  fact 
imminent— Parker  t.  State,  161  P.  652. 

VI.  INDIGTMEirT   AHB  INFOBMA- 

TIOH. 

®=9l35(2)  (Or.)  An  indictment  for  murder  by 
means  unknown  to  the  grand  jury  ia  good. — 
State  T.  Farnam.  161  P.  417. 
«s>l42(7)  (N.M.)  Bridence  by  the  state  held 
to  show  no  variance  from  allagationB  of  indict- 
ment that  weapon  employed  was  unknown, 
though  testimony  of  defendant  made  it  cartain. 
—State  V.  Beliale,  161  P.  168. 
€=>I42(7)  (Or.)  An  indictment  for  murder  by 
means  unknown  to  the  grand  jury  will  sustain 
conviction  in  a  case  where  accused  was  con- 
clusively proved  to  have  either  murdered  a  girl 
outright  or  killed  her  in  an  attempt  to  procure 
an  abortion.— State  v.  Ftacnam,  161  P.  417. 

VH.  EVTDEHCE. 

(B)  AdmlMlblUtr  In  General. 

4»I67(4)  (Ariz.)^  While  as  a  general  rule  evi- 
dence of  prior  difficulties  is  inadmissible,  yet 
evidence  of  difficultiea  so  closely  connected  with 
the  homicide'  as  to  be  fairly  regarded  as  a 
contributing  feature  is  admisslbie. — Carter  v. 
State,  161  P.  87a 

^>164  (Wyo.)  In  «.  prOBeeuti<Hi  for  murder  of 
defendant's  father  while  he  was  asaaulting  de- 
fendant's brother,  a  queBtion  as  to  the  strength 
of  decedent,  compared  with  tliat  of  his  three 
sons  combined,  was  immaterial.— Uortimore  v. 
SUte,  161  P.  766. 

«»I69(2)  (N.M.)  Evidence  of  transaction  be- 
tween accused  and  deceased  immediately  preced- 
ing the  homicide  and  connected  therewith,  held 
improperly  exduded.— State  v.  Chesher,  161  P. 

1108. 

^169(4)  (Or.)  E^vidence  that  defendant  had 
been  seen  talking  to  a  codefendant,  in  front  of 
her  bouse,  and  that  codefendant  bad  been  seen 
on  bank  of  river  near  bridge  on  which  defend- 
ant was  standing,  held  admiBsible.— State  v. 
Branson,  161  P.  68&. 

«=9l69(8)  (Or.)  Declarations  of  deceaaed.  made 
in  a  perfectly  natural  manner  on  the  ev«iing 
of  the  homiade,  tUat  she  was  about  to  meet 
accused  were  admissible  to  show  that  what  she 
intended  to  do  was  probably  done,  and  did  not 
violate  L.  O.  L.  8  705.  or  section  727,  aubd.  4, 
relating  to  declarations,  or  any  other  Code  sec- 
tion.—State  V.  Famam,  161  P.  417. 
€=3|7I(2)  (Or.)  Evidence  of  comparison  made 
between  woman's  tracks  found  at  scene  of  hom- 
icide with  shoes  worn  by  codefendant  wife  of 
deceaaed  held  property  admitted.— State  T. 
Branaon.  161  P.  689. 

«=>I74(6)  (Or.)  Testimony  of  witness  as  to 
a  comparison  of  a  hair  rat  found  in  vicinity  of 
body  with  those  found  ut  house  of  codefen&nt, 


wife  of  deceased,  held  property  permittfed.— 
State  V.  Branson,  161  P.  689. 
^»I96  (Wyo.)  In  a  prosecution  for  murder  of 
defendant's  ftitber,  where  defendant  claimed 
that  the  killing  was  in  defense  of  his  brother, 
evidence  of  spedflc  acts  of  violence  by  deceaa- 
ed known  to  defendant,  toward  other  members 
of  the  family  was  admissible. — ^Mortimore  v. 
State,  161  P.  766. 

In  a  prosecution  for  murder  of  defendant's 
father,  evidence  of  threats  by  decedent  against 
his  wife,  not  accompanied  by  any  assault  or  any 
attempt  to  carry  them  out,  was  properly  ex- 
cluded.—Id. 

In  a  prosecution  for  murder  of  defendant's 
fatfaerj  evidence  that  decedent  had  addressed 
his  wife  and  daughter  by  abusive  or  insulting 
epithets  was  properly  excluded.— Id. 

(B)  Welvbt  mad  SnfllcleBey. 

«=»22d  (Or.)  Evidence  of  the  identity  of  de- 
ceased, whose  remains  were  found  burned  in  a 
bam.  of  previous  preparation  by  accused  for 
abordon,  and  of  footprints  of  accused  and  tlu 
horse  he  was  riding,  etc.,  held  to  sustain  a  con- 
viction for  manslaughter  by  direct  killing  or 

& reducing  an  abortion  on  deceased.— State  v. 
arnam,  161  P.  417. 
«»353(1)  (CaLApp.)  Bvidenoe   held  to  sup- 
port conviction  of  first  degree  murder.— People 
V.  Andrade,  161  P.  764. 

•@=>254  (Ariz.)  Evidence  Aeld  to  support  a  ver- 
dict of  murder  in  the  second  degree.— <!arter 
V.  State,  161  P.  878. 

VIIL  TRIAI.. 

<C>  InatFaottoiiR. 

*=>286(3)  (Wyo.)  An  instruction  that  to  con- 
stitute "premeditated  malice"  no  particular 
time  need  intervene,  but  it  is  sufficient  if  the 
intent  was  present  when  tide  act  was  commit- 
ted, Aeld  erroneous.- Parker  v.  State,  161  P. 
552. 

^=9286(3)  (Wyo.)  An  instruction  that  to  cou- 
Btitute  "premeditated  malice"  no  particular  time 
need  intervene,  but  it  is  sufficient  if  the  intent 
was  present  when  the  act  was  committed,  held 
erroneous. — Oirftj  v.  State,  161  P.  ^6. 
^=>287  (OaLApp.)  Iiv  manslaughter  trial,  it 
was  proper  to  refuse  instruction  that,  if  the 
evidence  showed  do  motive  by  defendant  con- 
sistent with  soundness  of  adnd  to  comnUt  the 
crime,  this  vas  to  be  considered  in  favor  of  Us 
innocence.— People  v.  Gorman,  161  P.  757. 
4=s>294(l)  (Wyo.)  An  instructiou  in  a  murder 
case  that  before  insanity  could  excuse  defendant 
he  must  have  been  without  snfficieot  reason  to 
know  what  he  was  doing  held  erroneous.— Cirej 
V.  State,  161  P.  566. 

€=>300(1)  (Wyo.)  In  prosecution  for  -  murder 
of  defendant's  father,  who  was  assnulting  de- 
fendant's brother,  instruction  that  defendant 
was  best  judge  of  what  was  necessary  to  do- 
fend  himself  was  iiroperly  refused.— Mortimore 
V.  State.  161  P.  7M. 

<S=>300{2)  (Wyo.)  An  instruction  that  to  justify 
homicide  a  person  must  be  in  the  lawful  pur- 
suit of  his  business  and  without  blame  held 
too  broad.— Parker  v.  State,  161  P.  852. 
<S='300(11)  (Okl.Cr.App.)  Where  the  only  eye- 
witness testified  that  deceased  attempti?d  to  bribe 
accused  to  swear  falsely,  which  accused  resented 
by  violent  language,  instruction  that,  if  accused 
addressed  insulting  language  to  deceased  to 
provoke  difficulty,  he  forfeited  right  to  self-de- 
fense, was  erroneous.— Wiley  v.  State,  161  P. 
61. 

€=>3I  I  (Wyo.)  *An  instruction  hM  erroneous 
where  the  jury  would  naturally  conclude  there- 
from that,  if  their  verdict  was  not  qualifi^ 
by  the  words  "without  capital  punishment,"  the 
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court  would  bare  diflcretton  to  Impose  eitJwr 
the  death  penalty  or  life  imprlBonment — Parker 

T.  State,  161  P.  552. 

4=s»3I  i  (Wyo.)  An  inBtruction  held  erroneoua 
where  the  jury  would  naturally  coadade  there- 
from that,  if  th^  verdict  was  not  qualified  by 
the  words  "without  capital  punishment,"  the 
court  woald  have  discretion  to  impose  either 
the  death  penalty  or  life  imprisonment.— Glrcsj 
V.  State.  1&  P.  556. 

Z.  AVPEAIi  AMD  EHROB. 

*=>332(1)  (OalJlpp.)  On  conviction  of  first 
degree  murder,  some  ezaininatioD  will  he  made 
of  the  record  to  determine  whether  conviction 
was  proper,  notwithstanding  the  judgment 
might  be  affirmed  under  direct  provision  of 
Pen.  Code,  |  1253,  for  failure  of  appellant  to 
appear.— People  v.  Andrade,  161  P.  754. 
^^339  <N,M.)  In  prosecution  for  homidde, 
doctrine  of  liannless  error  is  dangerous  one  and 
not  applicable  to  exclusion  of  evidence  not  dear- 
ly inmateriaL-State  v.  Cheaher,  161  P.  1108. 
«»»340(1)  (Or.)  Where  it  appeared  that  accus- 
ed either  killed  a  girl  outright  or  in  an  at> 
tempt  to  procure  an  abortion,  but  there  was  no 
evidence  tiiat  an  operation  was  necesaary  to 
preserve  Uie  life  of  the  mother  or  child,  any 
errw  in  teiUug  to  point  out  the  statutory  ex- 
ceptions of  justification  for  such  an  operation 
was  harmless.— State  v.  Famam,  161  P.  417. 
«=s>340(2)  (Or.)  In  trial  for  homicide  under  a 
j(4nt  Indictment  with  ft  separate  tnal.  an  in- 
struction on  conspiracy  to  commit  crime,  where 
there  was  no  evidence  of  a  conspiracy,  was 
prejudldaL— State  v.  Booth,  lAl  P.  700^ 

HORTICULTURAL  LABORERS. 

See  Master  and  Servant,  ^861. 

HOSPITALS. 

See  Mnniapal  Oorpwations,  ^»T8^ 

HOSTILE  POSSESSION. 

See  Adverse  Possession,  ^>70. 

HOURS  OF  SERVICE. 

See  Master  and  Servant,  ^13. 

HUSBAND  AND  WIFE. 

See  Adultery ;  Divorce ;  Dower ;  Evidence,  <^ 
271 ;  Executors  and  Administrators,  *=>180, 
194:  Fraudulent  Conveyances,  «=>278; 
Jury,  «=»14 :  Marriage ;  Hefonnation  of  In- 
struments, «=>26;  Taxation,  «=»8ee;  Wit- 
nesses, ^=sSS. 

I.  aitmr&ij  rights,  dutii».  aus 

T.TABTT.mEB. 

«S925(1)  (Or.)  Where  a  husband  without  au- 
tiiority  signed  bis  wife's  name  to  an  agreement 
to  pay  brokerage  fees,  the  wife  is  not  liable. — 
Hewey  v.  Andrews,  161  P.  108. 

II.  MARRIAGE  SETTI^EMSWn, 

«s:»29(8)  (Gal.)  An  unrecorded  antenuptial 
agreement  is  valid  between  the  parties,  even  if 
considered  a  marriage  settlement  required  to  be 
recorded  by  Civ.  Ckide,  SS  178,  180.— In  re  Cut- 
ting. 161  P.  1137, 

VII.  COMMUNITY  PROFEBTT. 
4=»264  (Wash.)  A  wife's  testimony  of  invest- 
ing her  separate  estate  in  real  property,  from 
the  proceeds  of  which  she  finally  oooght  certain 
land,  witlmut  contribution  from  her  husband, 
heM  to  establish  it  as  her  separate  property, 
tlwogh  purchased  during  coverture  and  her 
basband  once  joined  in  mortgaging  it.— Carlson 
T.  Bea,  161  P.  1105. 


«=»265  (Nev.)  The  use  of  the  expresdon 
"goes  to"  the  wife,  in  Rev.  Laws,  S  2165,  dif- 
ferent from  the  expression  "belongs  to"  the 
husband,  in  section  2164,  does  not.  In  view  of 
Const,  art  4,  |  81,  make  the  wife's  interest  in 
the  community  a  mere  expectancy.— In  re  Wil- 
Uams*  Estate,  161  P.  741. 

IX.  ABAJTOONMENT. 

«=>304  (CalApp.)  Pen.  Code,  S  270a,  held  not 
to  autliorise  a  punishment  of  husband  for  neg- 
lect to  provide  fdr  his  wife  before  he  knows 
of  her  presence  within  state.— People  v.  Smith, 
161  P.  753. 

<^3I3  (Cal.App.)  Pen.  Code,  §  270a,  held  not 
to  authorize  punishment  of  a  husband  for  neff- 
lect  to  provide  for  his  wife,  without  evidence 
that  wife  was  without  sufficient  means  of  sup- 
port at  time  of  alleged  offense.— People  T. 
Smith,  161  P.  763. 

IDENTITY- 

See  Homidde,  ^22ft. 

ILLEGALITY. 

See  Sales,  «=>4& 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  «=»13S.  16S. 

IMPEACHMENT. 

See  Witnesses,  «ag»381%-898. 

IMPLIED  CONTRACTS. 

See  Account  Stated;  Municipal  Corporationa, 
«si249. 

IMPORTS. 

See  Intoxicating  Liquors,  «bs»1S8. 

IMPRISONMENT. 

See  Arreat ;  Bail ;  Habeas  Corpus. 

IMPRISONMENT  FOR  DEBT. 

See  Constitutional  Law,  «^=>83. 

IMPROVEMENTS. 

See    Constitutional   Law,   «s»290;  Drains; 
Mechanics'  Uens;   Munich  Onpcntians. 

^267-606. 

INCOME 

See  Charities,  <&3»S5. 

INCRIMINATION. 

See  Criminal  Law,  «8=»893. 

INDEMNITY. 

See  Guaranty;  Principal  and  Surety. 

INDEMNITY  UNDS. 

See  Public  Lands,  «=»81. 

INDEPENDENT  CONTRACTORS. 

See  Criminal  Law,  €=>68;  Master  and  Serv- 
ant, ^»367. 

INDIANS. 

«=9ia  (OU.)  Under  Act  May  27,  1906.  {  S. 
enrollment  record  giving  age  of  Indian  as  10 
years  does  not  establish  that  she  was  a  minw 
when  she  conveyed  land  four  months  less  than 
eight  years  thereafter.— Hart  v.  West,  161  P. 


€=3|5a)  (OH.)  Under  Act  Cong.  May  27,  IWSi 
allotted  lands  of  Cherokee  Intfan  minor  nt  nine 
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tbirty-eeocmds  Indian  blood  are  subject  to  re- 
striction egainat  alienation  daring  minority*  and 
until  Buch  alienation  is  au^rized  by  proper 
county  courL— Egan  v.  Infcram,  161  P.  225. 

Under  Act  Cong.  May  27. 1908.  a  male  Ohero* 
kee  Indian  ia  a  minor  until  be  readies  age  of 
21  years,  and  etate  cannot  confer  upon  him 
majority  rights  so  as  to  entitle  bim  to  alienate 
lands  allotted  before  reaching  21.— Id. 

Under  Act  Cong.  May  27.  1008,  attempted 
alienation  of  allotted  lands  of  Cherokee  Indian 
minor  of  nine  thirty-seconds  Indian  blood,  in 
violation  of  law,  is  absolutely  uuU  and  void. 
-Id. 

^15(1)  (OU.)  A  deed  to  part  of  allotment  of 
Cherokee  citizen  of  three-suteeDths  blood,  be- 
fore majority,  after  Act  Cong.  May  27,  1908,  S 
6,  took  effect,  la  abaolutety  void.— Gatron  T. 
Allen,  161  P.  820. 

Where  Cherokee  allottee  -wUle  a  minor  exe- 
cuted a  deed  of  part  of  allotment,  a  new  deed 
after  majority  to  the  same  grantee  for  $26, 
and  for  the  purpose  of  ratifying  the  former 
deed,  did  not  Tiolate  Act  Oong.  BCay  27,  1908, 
I  6.-Id. 

«»I6(1)  (Okl.)  Where  full-blood  Ohoctaw  al- 
lottee leased  allotted  lands  November  28,  10(KJ. 
for  five  years,  and  in  1906  leased  the  same  land 
to  others  for  five  years,  subject  to  the  existing 
lease,  the  second  lease  was  void.— Beirdon  t. 
Smith,  161  P.  798. 

«»i6(2)  (Okl.)  Under  Atoka  Agreement  June 
28,  1898,  an  unacknowledged  lease  of  Indian 
allotment,  though  recorded,  would  be  ft  mdUty 
— Reirdon  v.  Smith,  161  P.  798. 

IliDlCTMENT  AND  INFORMATION. 

See  Criminal  Law,  «=3l032,  1167,  1186:  False 
Pretenses,  (S»32,  38;  Fonery,  «=s>28,  S4; 
Homicide,  ^ss*!^,  142;  Intoxicating  Lig- 
uora,  «=a210L  Perjury,  ^19;  Prostitu- 
tion, «saS:  Biot,  «3Bo;  Unlawttd  Aaiem- 
Wy. 

•  m.  FOBKAI.  BEQUISICTI  OF  IN- 
DIOTBIEIIT. 

<8=»30  (Aris.)  While  sufficient  accusation  is  es- 
sential to  jurisdiction  and  to  sustain  convic- 
tion, yet  the  mere  redtal  in  commencement  of 
Information  thaf  defendant  "is  accused"  is  not 
essential,  If  information  properly  charges  of- 
fense.—Lopes  V.  SUte.  161  P.  874. 

V.  It£QUI8ITES  AHD  SITFrXOIEirOT 
OF  ACCUSATION. 

<8=>W  (Okl.Cr.App.)  In  view  of  the  presump- 
tion of  innocence,  it  follows  tiiat  accused  must 
be  presumed  to  be  ignorant  of  what  Is  Intended 
to  be  proven  against  him,  save  as  he  is  Inform- 
ed by  the  indictment  or  information. — Abrwms 
V.  State,  161  P.  831. 1198. 
4=^71  (C!al.App.)  An  informatitn  t^rgliic  ao- 
ensed  with  committing  "the  acta  tecbnicaJly 
known  as  fellatio,"  made  a  felony  by  Pen.  Code, 
S  288a,  ia  fatally  defective  because  not  stating 
the  offense  so  as  to  enable  a  perAon  of  ordinary 
understanding  to  know  what  li  intmded!  as  re- 
quired by  Pen.  Code,  |  950.— Peoi^  v.  Oanell, 
161  P.  995. 

^o7t  (OktGr.App.)  It  is  a  fimdamental  rule 
announced  by  Bev.  Laws  1910,  |  6738,  that 
accused  miut  be  apprised  at  the  outset  by 
t2ie  indictment  or  information  with  reasonable 
certainty  of  the  nature  of  the  charge  against 
him.— Abrams  v.  State,  161  P.  331,  1198. 
4^79  (Ariz.)  An  information  for  murder,  the 
commencement  of  which  redted  "F.  L.  accus- 
ed," etc,  omitting  the  verb  *'iB"  before  the  word 
"accused,"  held  sufficient,  under  Pen.  Code 
1913,  §  943;  the  defect,  if  any,  being  one  that 
could  be  cured  by  amendment— Lopei  v.  State, 
161  P.  874. 


«39 110(8)  (Wash.)  Under  Bern.  Code  1915,  f 
2286,  indictment  for  being  an  habitual  criminal 
Efubstantially  following  the  language  of  the 
statute,  though  not  amrmatively  alleging  that 
prior  convictions  were  had  in  courts  of  compe- 
tent Jnrisdictiwi,  he*d  sufficient- State  v.  Cotz, 
161  P.  119L 

«==>ir0(4)  (OkLCr.App.)  Where  words  or  terms 
used  in  the  statute  nave  no  technical  or  pre- 
cise meaning,  which  of  thenoselves  imply  or  de- 
fine the  offense,  the  infnrmntion  must  set  forth 
the  particular  acts  charged  to  have  been  done 
with  reasonable  certainty.- Abrama  v.  State, 
161  P.  S81,  llOS. 

4s9lll(4)  (Utah)  An  information  In  language 
of  Laws  1909,  c.  26,  defining  the  crime  of  in- 
decent assault,  except  that  it  did  not  negative 
"the  crime  of  assault  with  intent  to  commit 
niM^"  kM  suffldent^-SUte  t.  Therkelson,  161 

z.  cx>innoTioH  ot  offense  in* 

OldUDED  IN  CHARGE. 

«s»l89(8)  (Or.)  An  indictment  for  murder  in 
the  first  degree  generally  involves  all  other 
grades  of  homicide  wbich  the  evidence  tends  to 
establish.— State  v.  Farnam,  161  P.  417. 

An  Indictment  for  murder  wUl  sustain  a  con- 
victim  for  homicide  committed  in  an  attonpt  to 
procnre  an  abortion.— Id. 

INDORSEMENT. 

See  Orfaninal  Law,  «b»Q2& 

INFANTS. 

See  Adoptitm:  Criminal  Law,  <^s>627;  Deeds, 
«==>58;    Divorce,   4=3312;    Guardian  and 

.  Ward ;  Habeas  Corpus,  ^»99 ;  Indians, 
18,  IB  ;   Judnoent,  «S9816;   Limitation  of 
Actions,  ^sai2. 

VIT.  ACTIONS. 

#=3S9  (Okl.)  Service  of  summons  on  infant  can- 
not be  waived.— Ech<ds  v.  Beeburgh,  161  P. 
1065. 

4=>90  (Okl.)  Appearance  cannot  be  made  for 
infant  before  service  of  process.— Dehola  t.  Bee- 
bnrgh,  161  P.  1065. 

INFERIOR  COURTS. 

See  Courts,  «=»188,  188. 

INHERITANCE. 

See  Adoption,  «»21,  23;  Descent  and  Distri- 
bution. 

INHERITANCE  TAX. 

See  Taxation,  «»80B-898. 

INITIATIVE  AND  REFERENDUM. 

See  Statntes,  9=^86^. 

INJUNCTION. 

See  Appeal  and  Error,  ^100.  179,  1043 ;  Car- 
riers, €»1S;  Intoxicating  Uquors,  4=>261; 
Judgment,  «s>460:  Landlord  and  Tenant, 
«s>lS3;  Taxation,  «S9607,  60a 

I.  NATUBB  ARB  OBOTTNDS  IN  OEN- 
EKA£. 
(B>  dvonmds  of  Relief. 

«=3l2  (Wash.)  It  ia  not  the  function  of  an  in- 
janction  to  correct  past  injuries.— State  v.  Su- 
perior Court  of  Lema  County,  161  P.  68. 
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n.  SUBJECTS  or  protbotioh  and 

BELIEF. 

(B)  FropvrtTf    Conveyniieea,    *Md  Inevm- 

^»S6  (CaU  One  selling  a  Iaand»  ronte  and 

employed  by  the  purchaser  to  solicit  on  such 
route  retains  the  right,  on  leaving  anch  employ, 
to  work  for  a  rival  laundir  or  for  himself  and 
to  serve  persons  volontarily  offering  bim  their 
trade.— New  Method  Laundry  Co.  t.  UacGann, 
101  P.  9U0. 

IT.  PBELIMINABY  AND  INTEBLOOIT- 
TOBY  INJUNCTIONS. 

(A)  Gronndi  mnd  Proecedln«>  to  Pvoemre. 

€=»I57  (Cal.)  In  injunction  aicftinst  driver,  wlio 
sold  laundry  route  to  })lalntiff  end  solicited 
work  for  him,  restraining  driver,  on  leaving 
plaiotifT.  "from  soliciting  laundry  work  from' 
plaintiFa  cuatomers,  it  was  improper  to  insert 
words  "bat  not  fnnn  receiving"  before  words 
"laundry  work,"  etc.;  defendant's  right  to  re- 
ceive work  unsolicited  not  being  in  issue. — New 
Method  Laundry  Co.  t.  MacOann.  161  P.  900. 

(B)  CoBtlMBlmv,  HodlfrtiiK.  Taeatlnflr.  or 

DtMolvlnar* 
^»I63(^  (Or.)  Where  a  suit  to  enjoin  sale  of 
real  estate  was  dismissed,  and  on  aM>eal  a  tem- 
porary restraining  order  was  issued,  a  motion 
to  dissolve  such  order  will  be  denied  where  to 
determine  such  motion  ia  necessary  to  decide  the 
merits  of  the  appeaL— Malagamba  v.  McLean, 
161  P.  560. 

VX.  WBIT,  OBDEB  OB  DECBEE.  8EBV. 
lOEi  AND  ENFOBCEMENT. 

4s>2ll  (Utah)  A  decree,  enjoining  defendant 
from  certain  acts  in  the  practice  of  medicine, 
hcid  not  to  prevent  bim  from  doing  the  busi- 
ness  of  an  ordinary  masseur,  since  it  was  in 
the  words  of  Laws  1911,  c.  93,  prohibiting  prac- 
ticing medicine  without  a  license.— State  Board 
of  Medical  Examiners  v.  TerriU,  161  P.  451. 

VUX.  I.IABILITIES  ON  BONDS  OB 
UNDEBT  AKIN  OS. 

^235  (Colo.)  Without  proof  or  finding  of 
nonexistence  of  emergency  alleged  as  ground 
for  temporary  restraining  order,  dofcudnnt  in 
injunction  proceeding  cnuld  not  recover  on  emrr- 
gency  bond  given  under  Code  Civ.  Proc.  {  IfU. 
by  merely  snowinff  dismissal  of  injunction  suit 
by  plaintiff  therein.— William  E.  Sweet  &  Co. 
V.  I^rd,  161  P.  144. 

^>252(1)  (Colo.)  No  dnglc  defendant  in  an  in- 
junction proceeding  is  entitled  to  the  entire  sum 
named  in  an  emergency  bond  given  under  Code 
Civ.  Proc.  I  164,  at  least  against  othera  who 
were  served  with  notice  thereof^WUliam  E. 
Sweet  &  Co.  v.  Ford,  161  P.  144. 

INNKEEPERS. 

^s>i  t(8)  (Okl.)  At  common  law,  where  property 
ia  brought  to  hotel  for  sale  or  show,  such  aa 
gnodsi  of  commerciul  travelers,  innkeeper  Is  not 
held  to  strict  liability,  but  only  to  ordinary  care, 
and  ia  answerable  only  for  negligence.— Aber- 
cromhic  v.  I-^dwards,  161  P.  10S4. 
®=>IU6>  (Okl.)  "Personal  proi)erty,"  as  used  in 
Rev.  Laws  1910,  §  1113,  relating  to  liability  of 
innkeepers,  rmbrncea  samples  of  traveling  sales- 
men.—AberLrombie  V.  Kdwards,  161  P.  1084. 
«=5ll(U)  (Okl.)  Under  Rev.  Laws  1910,  J  1113, 
an  innkeeper  is  liable  for  losses  of.  or  injuries 
to,  personal  property  placed  under  bis  care,  un- 
lesa  occasioned  by  irresistible  aupcrhuman  cause, 
by  public  enemy,  by  negligence  of  owner,  or  by 
act  of  some  one  whom  owner  brought  into  inn. 
— Aborcrombie  v.  Kdwards,  101  P.  10K4. 

Provision  of  Rev.  Laws  1010.  S  1113,  that 
innkeeper  ia  liable  fot  goods  placed  under  bia 


care  ia  dedaratcvy  of  the  c<nnmon  law,  not  re- 
strictive thereof.— Id. 

Under  Rev.  Uiws  1910,  |  1113,  to  render  Inn* 
keeper  liable.  It  is  not  necessary  that  goods  be 
placed  under  his  special  care,  or  notice  given 
of  their  arrival,  but  ia  aufficient  If  they  are 
under  his  general  and  Implied  control, — Id. 
^■1(12)  (Okl.)  Whether  an  innkeeper  i»  ex- 
cused for  MM  of  Kooda  by  neglfaKnee  ot  gueat  la 
for  tiie  jnry.— Abercrombie  t.  Edwards,  161  P. 
1084. 

In  action  against  Innkeeper  for  loss  of  sam- 
ples of  traveluig  salesman,  evidence  AaW  aufll* 
cient  aa  against  demurrer.— Id. 

INQUISITION. 

See  Inaane  Persona. 

INSANE  PERSONS. 

See  HtMnidde,  ^294;  limitation  of  Actloni, 

n.  nrqinsiviOBB. 

^29  (Cal.App.)  In  absence  of  gnardianship 
proceedings  under  Code  dv.  Proc  |{  1T63, 
1704,  jurisdiction  to  determine  question  of  in- 
sane peraon's  mental  capacity  waa  vested  in  of- 
ficers of  state  hospital,  and  waa  determined  by 
discharge  on  ground  oi  recovery.— Knorp  t. 
Board  of  Police  Com'rs  of  CSty  and  Coun^  of 
San  Frandfico,  161  P.  12. 

Where  patient  in  atate  hospital  for  insane 
was  granted  leave  of  abamce  under  care  of 
brother,  he  waa  constructivaly  in  custody  of 
state,  and  it  was  not  essentia]  to  medical  super> 
intendent's  juHsdiction  to  discharge  hind  aa 
cured  that  he  have  been  actually  confined  in 
hospital  when  certificate  was  applied  for  and 
granted.- Id. 

Certificate  of  medical  superintendent  of  state 
hospital  for  insane,  discharging  plaintiff  aa  re- 
covered, waa  prima  facie  proctf  of  res  to  ration  to 
capacity,  and,  nothing  to  contrary  appearinfc 
presumption  must  prevail  that  plalntilt  waa  and 
has  been  aane.- Id. 

INSOLVENCY. 

See  Bankruptcy;  Banka  and  Banking,  «=»73, 
77;  Executors  and  Administratora,  4s»ll| 
17,  86. 

INSTRUCTIONS, 

To  jury,  see  Criminal  Law*  «s»787-^;  Tzial, 

«=»191-206. 

INSURANCE. 

See  Exemptions,  «=S960; 

V.  THE  OONTBAOT  IN  OENERA3L 
(B)  CoMBtnetlOB  mmA  OpcMtlon. 

^=3|46<3)  (Arts.)  Any  ambiguity  in  the  can* 
cellntion  clause  of  an  inauraace  policy  will  be 
resolved  Id  favor  ot  the  insured.-— Hartford  Fire 
Ins.  Go.     Stephens,  161  P.  684. 

Vm.  OAHOELLATIOll,  SmumTDER, 
ABAKDOlfXEHT.  OR  RESOI8SION 

or  FOI.IOT. 

€=3230  (Ariz.)  "Under  a  cancellation  dauBe  not 
controlled  by  Civ.  Code  1813,  par.  8441,  held 
that  a  return  or  tender  of  the  unearned  premi- 
um waa  a  prereouisite  to  cancellation  of  the  pol- 
icy.—Hartford  Eire  Ina.  G&  v.  St^hena,  161 
P.  684. 

X.  FOBFBITimB  OF  POUOT  FOB 
BBE&OH  OF  PBOMIflSOBTWAH- 
BAHTT,  OOVBNAyr,  OB  OOlfDI. 
TIOM  StTBSBQITEirT. 

(A)  Grounds  in  GeaeMl. 

«=»302  (Kan.)  Lawa  1018,  c.  212.  prcAIbitlng 
canceUatton  of  life  poUdea  without  notioe,  ia 


Digitized  by  Google 


1253 


INDEX-DIGEST 


E respective  and  does  not  affect  policies  iBsued 
efore  the  act  took  effect— Priest  v.  Bankers' 
Life  Ass'n  of  Des  Moines,  Iowa,  161  P.  631. 
«=>3I0(2)  (Kan.)  Tlie  notice  required  by  Laws 
1913,  c.  212,  <^  cancellatioo  or  forfeiture  of  life 
policies,  is  of  intention  to  forfeit  under  accrued 
right,  and  notice  given  before  time  for  payment 
has  expired  is  iosufflciait— Priest  v.  Bankers' 
Ufe  Afls'n  of  Des  Moinea,  Iowa,  161  P.  681. 

(B)  Mattera  Rela4tii«  to  Property  or  In- 
ter cm  t  Inavred. 

€=>323(3)  (Cal.App.)  In  determining  whether 
premises  become  vacant  so  as  to  avoid  a  policy, 
consideration  is  given  to  their  character  and  use 
to  which  they  are  being  pat— Covey  r.  National 
Union  Fire  Ins.  Co.  of  Pittsburgh,  161  P.  35. 

In  cases  of  tenancy,  it  is  reasonable  to  assume 
that  the  assured  and  insurer  contemplated  that 
some  apace  of  time  might  necessarily  elapse 
after  the  tenant's  family  had  moved  from  the 
premisea  before  the  tenant  could  remove  all  his 
household  {roods  or  possession  coald  be  given  to 
the  landlord  or  to  another  tenant.— Id.  • 

Since  the  circumstances  existing  at  the  time 
must  necessarily  be  factors  in  determining 
whether  the  insured  building  is  unoccupied  or 
Tacant,  sntdi  terms  may  be  treated  as  synony- 
mous.—Id. 

Where  a  tenant  had  rcmoTcd  all  but  a  few  of 
bis  articles,  which  he  intended  to  return  and 
get,  but  still  held  the  key,  such  facts  were 
not  conclusive  against  bis  occupancy,  so  as  to 
avoid  a  fire  policy  terminating  liability  on 
Ttcandes.— Id. 

ZIV.  NOTICE  ASm  PBOOr  OF  LOSS. 

4e=>S55  (CaLApp.)  Under  a  Urc  policy  requiring 
the  insurer  to  give  notice  to  the  insured  within 
20  da>'s  after  filing  proof  of  loss  of  its  disagree- 
ment as  to  the  amount  claimed,  the  maiUng  ef 
such  notice  on  the  twentieth  day  is  too  late, 
but  it  must  have  been  received  by  the  insured 
within  20  days.— Covey  v.  National  Union  Fire 
lua.  Co.  of  Pittsburgh,  161  P.  36. 

XV.  ADJUSTMEirT  OF  X08S. 

«=>56S  (CaI.App.)  Under  a  fire  policy  requiring 
demand  for  appraisement  to  be  made  by  the 
insurer  witliin  90  days  after  submisaion  of  proof 
of  loss,  a  notice  mailed  within  90  days  but  re- 
ceived by  the  insured  on  the  ninety-first  day  is 
too  late.— Covey  v.  National  Union  Fire  Ins. 
Co.  of  Pittsbnrgb,  161  P.  SB. 
4=»576(3)  (Cal-App.)  Where  an  insurer  failed 
to  gi^-e  notice  demanding  appraisement  in  time 
and  the  insured  then  sued  on  the  policy,  the 
existence  of  which  Insurer  recognized  by  again 
demanding  appraisement,  the  insured  was  not 
estopped  from  claimiiiK  that  the  demand  was 
not  made  in  time. — Covey  v.  National  Union 
Fire  Ins.  Co.  of  Pittsburgh.  161  P.  35. 

XVI.  RI0HT  TO  FBOGEBD8. 

(C^o.)  Where  poUoy  allowed  insured 
to  change  benefietary  in  writing,  valid  only  if 
indorsed  on  the  policy  by  the  Insurer  at  the 
home  office,  and  attached  to  the  policy,  a  simple 
aBslgnment  as  collateral  to  a  loan,  not  sent  to 
the  insurer,  did  not  affect  the  t>cneficiary's 
right.— Muller  v.  Penn  Mut  Life  Ins.  Co.  of 
Philadelphia.  161  P.  148. 

XX.  KtrriTAI.  BENEFIT  INSITllANOE. 
(A)  Corporation!  and  AasoelRtlona. 

^=»699  (Utah)  Where  secretary  of  defendant 
fraternal  society  submitted  written  proposal  to 
insurer  of  deceased,  to  assume  its  obligations  in 
consideration  of  a  transfer  of  property  of  in- 
surer, delivery  and  acceptance  of  property  and 
subsequent  correspondence  between  plaintiff  and 
defendant  held  sufficient  evidence  of  approval  to 


make  a  pxlnui  faele  caM.— Wtthcrow  t.'  Mystic 
Tollers,  "Ml  P.  1126. 

(B)  The  Oontrftot  In  General. 

<t=>723(&)  {OkU  l^at  applicant  for  life  In- 
surance is  temporarily  indisposed  at  time  of 
application  will  not  avoid  policy,  if  illness  does 
not  render  him  more  susceptible  to  disease, 
tliougb  application  states  that  he  la  in  good 
healui.— National  Council  Knights  and  Ladies 
of  Security  v.  Owen,  161  P.  178. 

"Disease,"  as  used  in  application  for  insur- 
ance, does  not  include  slipht  or  temporary  ail- 
ments of  l>odily  organs. — Id. 
«=>723(5)  (Utah)  Where  false  statements  of  de- 
ceased in  his  application  for  life  insurance  in  a 
fraternal  association  related  to  slight  injuries 
which  did  not  affect  his  general  health,  they  will 
not  avoid  contract  unlesa  material  to  and  In- 
crease risk  of  loss.— Witherow  v.  Mystic  T<riler8, 
161  P.  1126. 

(F)  Aetlona  for  Benefits. 

$=>8I5{3)  (Okl.)  Waiver  of  conditions  of  policy, 
to  be  available,  must  be  specifically  pleaded. — 
Edwards  T.  Sovereign  Camp,  Woodmen  of  tbe 
World,  161  P.  170. 

®=3825(2)  (Okl.)  In  action  on  benefit  certificate, 
truth  or  falsity  of  warranties  in  application  is 
for  the  jury,  where  tbe  evidence  conflicta.— Na- 
tional Council  Knldits  and  Ladlas  of  Security 
T.  Owen,  161  P.  ITST 

^825(2)  (Utah)  In  action  on  a  policy  of  fra- 
ternal insurance,  question  as  to  physical  condi- 
tion and  health  of  deceased  when  certlflcate  was 
issued  to  him  held  for  jury.— Witherow  t.  Mys- 
tic Toilers,  161  P.  1126. 

In  action  on  policy  of  fraternal  Insurance, 
question  whether  failure  ol  deceased  to  state 
certain  injuries  substantially  increased  chances 
of  loss  OB  materially  affected  risk  hM  for  jury. 
—Id. 

INTENT. 

See  Constitutional  Law,  «=j13j  Dedication, 
«=9l6 ;  False  Pretenses,  *=s5 ;  Fixtures, 
^=94:  Homestead,  ^^1^;  Homicide,  4==> 
286;  Statotea,  «sa>181;  Wills,  «s>441. 

INTEREST, 

See  Taxation,  «=»628;  Usury. 

I.  RIGHTS  AND  LIABILITIES  IK 
GENEBAL. 

^=>I8(3)  (Cal.)  Upon  establishing  an  account 
stated,  interest  would,  as  of  course,  follow  the 
principal  sum.— Crane  v.  Stansbury,  161  P.  7. 
<3s»l9(2)  (Wash.)  Under  rule  that  interest  is 
allowable  upon  unliquidated  claim  when  amount 
thereof  can  be  ascertained  by  mere  computation, 
interest  held  properly  allowed  in  action  upon 
open  account  for  money  advanced  to  defendant 
at  different  times.— Dombei^  v.  Black  Carbon 
Coal  Co.,  161  P.  845. 

<&s>22(9}  (Idaho)  Where  a  judgment  for  coats 
was  twice  upheld,  it  constitutes  a  liquidated 
claim  which  bears  interest  as  allowed  from  the 
date  of  entry. — Idaho  Trnst  &  Bavins  Bank  v. 
Nampa  ft  Meridian  Irr.  Dist,  161  P.  872. 

m.  TIME  AND  COMFUTATION. 

<ts»45  (Cal.)  On  establishing  a  count  upon  an 
express  contract  for  the  payment  of  attorney's 
fees,  where  the  account  becnme  due  and  payable 
when  the  oontroversies  were  settled  by  compro- 
mise, the  sum  from  that  date  would  bear  in* 
terest— Orane  t.  Stansbury,  161  P.  7. 
<^59(1)  (Or.)  Tbe  so-called  United  States  rule, 
used  in  Oregon  in  computing  interest  where  par- 
tial payments  are  made,  stated.— First  Nat 
Bank  V.  Courtright,  161  P.  966. 
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INTERMEDIATE  COURTS. 

See  Appeal  and  Error,  ^=»G32. 

INTERPLEADER. 

n.  PROCEEDINGS  AHD  RELIEF. 

^=»23  (Utah)  Where  state  board  of  equaliza- 
tion had  autboritj'  to  reapportion  railroad  prop- 
erty to  a  certain  county  for  taxation,  a  de- 
murrer to  complaint  aJleging  that  both  counties 
are  attempting  to  collect  tax,  and  that  action 
is  brought  to  interplead  both  counties,  AeM 
properly  sustained.— Uuioa  Fac.  R.  Co.  T.  Snm- 
mlt  County,  161  P.  463. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERVENING  CAUSE. 

See  Negligence,  «5>62. 

INTERVENTION. 

See  Attachment.  ^281. 

INTESTACY. 

See  Descent  and  Diitribation. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law,  ^=381 ;  Criminal  T^w, 
«s»112;  MUitia,  «=s>18. 

I.  POWER  TO  CONTROL  TRAITIO. 

^=>6  (Wash.)  In  the  exercise  of  the  police  pow- 
er, the  r^egislature  or  the  people,  acting  in  a 
legislative  capacity,  may  prohibit  the  sale  of 
nonintoxlcatiDg  beverages,  and  may  conclu- 
sively define  such  beverages  as  intoxicating  lig-* 
uors  whenever  that  course  has  any  reasonable 
relation  to  the  purpose  of  the  act.— State  v, 
Hemricfa.  161  F.  79. 

V.  REOULATIONB. 

^:=>I22  (Wash.)  The  meaning  of  the  word  "liq- 
uor," as  used  in  Inldattve  Measure  No.  S  (Laws 
mS,  p.  2.  Bern.  Code  191S,  }  6262-1  et  seq.), 
is  not  restricted  to  alcoholic  or  Intoxicating  liq- 
uids, bat  the  word  is  to  be  given  its  original 
meaning  as  synonymous  with,  or  inclusive  of, 
the  word  "liquid."— State  v.  Hemrich,  161  P.  79. 

The  phrase,  "intoxicating  liquor,"  as  defined 
by  Laws  1015,  p.  2,  S  2  (Rem.  Code  1915,  I 
62^2—2),  to  include  whisky,  brandy,  etc..  end 
every  other  liquor,  or  liquid,  containing  intox- 
icatinii  properties,  etc,  considered,  and  held 
tbiat  the  clause  "every  other  liquor.^'  etc,  was 
not  Intended  to  limit  or  qualify  the  enumerat- 
ed liquors.- Id. 

Malt  liquor  and  other  liquors  speciScaliy  men- 
tioned in  Laws  1915,  p.  2,  S  2  (Rem.  Code  1915, 
S  6262—2),  defining  intoxicating  liquors,  are 
conclusively  presumed  to  be  intoxicating  liq- 
uors without  r^ard  to  their  actual  intoxicat- 
ing properties.— Id, 

rnie  words  "malt  liquor"  as  used  in  the  pro- 
hibition law  (Laws  1915,  p.  2;  Kem.  Code 
1915,  i  6262—1  et  seq.)  mean  a  fermented  or 
alcoholic  liquor,  and  do  not  include  a  liquor 
containing  malt,  but  neither  fermented  nor  con- 
taining alcohol,  and  the  manufacture  or  sale 
of  the  latter  is  not  unlawful.— Id. 

A  malt  beverage  of  sucb  composition  that, 
of  itself  under  certain  conditions,  it  will  gen- 
erate alcohol  is  potentially  a  malt  liquor,  the 
manufacture  and  sale  of  which  is  prohibited 
by  Laws  1915,  p.  2  (Rem.  Code  1915,  fi  6262—1 
et  seq.).— Id. 

The  manufacture  and  sale  of  every  malt  liq- 
uor though  containing  only  a  trace  of  alcohol 
la  prohibited  by  Laws  1915,  p.  2  (Bern.  Code 
181S,  t  S262-]).-Id. 
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VI.  OFFENSES. 

^=>I39  (Ariz.)  Liquors  are  introduced  Into 
state  within  Const,  art.  23,  S  1.  when  inten- 
tionally transported  into  the  state  as  the  re- 
sult Of  a  single  transaction,— Reynolds  v.  State, 
161  P.  885. 

®=9|69  (Ariz.)  Under  constitutional  amend- 
ment prohibiting  introduction  of  whisky  into 
state  for  sale,  one  aiding  principal  by  driving 
automobile  faired  b;  principal  and  knowing  or 
having  reason  to  know  that  he  was  assisting 
principal  in  bringing  whisky  into  state  and  mak- 
ing no  investigation  Is  gaUty  of  an  offense- 
Aaron  r.  State,  161  P.  881. 

Vm.  ORimNAL  PROSECUTIONS. 

^»2I0  (Ariz.)  An  indictment  for  attempting  to 
introduce  intoxicating  liquor  Into  state  of  Ari- 
zona in  violation  of  Const,  art.  23,  S  1,  must 
aver  ultimate  facta  constituting  the  offense. — 
Baca  T.  State,  161  P.  686. 

An  indictment  charging  that  d^eodant  did 
unlawfully  and  willfully  attempt  to  transport, 
bring,  and  carry  into  the  county  of  Apache, 
state  of  Arizona,  a  quantity  of  whisky,  etc., 
held  Insufficient  to  charge  the  offense  of  Intro- 
ducing intoxicating  l^uor  into  the  state  in  vio- 
lation of  Const,  art.  23,  S  1.— Id. 

^»224  (Ariz.)  State  showit^  introduction  of 
intoxicating  lk]uors  in  violation  of  constitu- 
tional prohibition  amendment  makes  a  prfma 
facie  case  authorizing  conviction  of  pers<Hi  or 
persons  introducing,  who,  to  escape  convlctiOD, 
must  satisfactoril)^  show  that  liquor  was  intro- 
duced for  lawful  purpose.- Aaron  v.  State,  161 
P.  881. 

€=»224  (Wash.)  To  warrant  a  conviction  for 
the  sale  of  malt  liquor  and  other  liquors  specifi- 
cally enumerated  in  Laws  1915,  p.  2,  (  2  (Rem. 
Code  1915,  S  6262—2),  defining  intoxicating 
litj^uors  it  ia  necessary  mly  to  prove  that  the 
thing  sold  was  of  the  classes  named,  but  as  to 
other  beverages  It  is  necessary  to  prove  tbelr 
intoxicating  property. — State  v.  Hunricb,  101  P. 
79. 

®=3236(1)  (Aril.)  In  prosecution  for  attempt- 
ing to  introduce  intoxicating  liquors  into  state 
in  violation  of  Const,  art.  28,  fi  1,  evidence  hetd 
insufficient  to  show  that  defendant  apprehended 
at  state  boundary  line  committed  any  act  with* 
in  the  state  for  purpose  of  lutrodndng  intoxi- 
cating liquors  into  state.— Baca  t.  State,  161  P. 
686. 

^»236(1)  (OkI.Cr.App.)  In  prosecution  for  un- 
lawfully selling  intoxicating  liquor,  eiideDce 
held  sufficient  to  sustain  verdict. — Cannon  v. 
State,  161  P.  1178. 

4=»236(5)  (Ariz.)  In  a  prosecntlon  for  Intro- 
ducing liqaor  into  the  state,  evidence  held  suf- 
ficient to  establish  the  corpus  delicti  independ- 
ent of  admissions  and  statements  by  accused.— 
Revnolds  v.  State,  161  P.  885. 

The  corpus  delicti  of  the  offense  of  introduc- 
ing liquor  into  the  state  may  be  established  by 
drcumatantial  evidence  —Id. 
<^236  (5)  (Qkl.Cr.App.)  In  prosecution  for  un- 
lawful possession  of  intoxicants  with  intent  to 
violate  probibitoi7  law,  evidence  held  snffident 
to  support  conviction. — Cruz  on  v.  State,  161 
P.  1179. 

^=»239(1)  (Ariz.)  In  prosecution  for  introduc- 
ing liquor  into  state,  instruction  that  under  the 
law,  if  the  evidence  warrants  it,  the  jury  may 
find  defendant  ffuilty,  U  not  objectionable  as 
authorizing  conviction  if  liquor  were  introduc- 
ed for  a  lawful  pnriWBe.— -Reynolds  r.  State, 
161  P.  885. 

X.  ABATEBCENT    AND  INJITNOTION. 

€=»26l  (Kan.)  After  officers  and  members  of 
fraternal  organizotion,  under  threat  of  prose- 
cution, stop  practice  of  bringing  liquors  on 
premises  and  permitting  members  to  gather 
there  for  drinking,  and  remove  all  liquor  psra- 
pbemalia,  the  organization  cannot  be  subjected 
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to  Injimcfion  as  an  odstinf  nniiance.— State 
▼.  Midlaod  Aerie  No.  412,  Fratenial  Order  of 
Baeles,  161  P.  908. 

xn,  BKHSTs  or  vwovtmyr  Aim 

CONTRACTS. 

«s>327a)  (Waah.)  Laws  1909,  p.  182,  provid- 
ing that  a  manufacturer  of  intozicatins  liquors 
sball  not  own  or  have  any  interest_in  uie  stock 
OF  fixtures  of  aoy  retail  liquor  store,  held  not 
to  prohibit  interest  of  brewer  In  real  estate 
where  liquor  is  sold,  so  that  a  mortgage  of 
lot  and  building  to  a  brewer  was  valid.— Rash- 
ford  T.  Ridgefield  State  Bank.  IGl  P.  1196. 
«=3327(3)  (Vev.)  A  note  Cor  liauors  sold  and 
delivered  to  the  maker,  conducting  a  house  of 
ill  fame  within  the  restricted  distance  from  a 
church,  was  not  invalid,  though  the  seller  knew 
the  liquors  would  be  resold  upon  the  premiaes. 
—Loose  v.  Larsen,  161  P.  514. 


See  Patenta. 


INVENTION. 


INVITED  ERROR. 

See  Appeal  and  Error,  «=9882. 

IRRIGATION. 

See  Waters  and  Water  Oonrses,  9a»148f  227- 
262. 

JITNEYS. 

See  Carriers,  «8=s»4,  6,  11 ;  Criminal  Lew,  ^ 
58.  • 

JOINDER. 

See  Action,  ^b48;  Becelren, 


JOINT  TORT-FEASORS. 

See  Release,  «s»29. 

JOURNAL  ENTRIES. 

See  Courts,  ^114. 

JUDGES. 

See  Justices  ct  the  Peace. 

JUDGMENT. 

See  Courts,  «8=>116;  Interest,  «»22;  Plead- 
ing, «3>343,  349;  Trial,  ^1. 

For  Judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error, 

X.  NATUXtE  AND  ESSENTIAXtS  IH 
OENEBAI^ 

4^16(2)  (Okl.)  Judgment,  in  cause  in  which 
defendant  appears  and  in  which  petition  pre- 
sents subject-matter  within  court's  jurisdiction, 
bnt  states  cause  of  action  defectlveqr  or  not  at 
all,  is  erroneous  but  not  void.— Cbivers  v.  Board 
of  Com'ra  of  Johnston  Goanty,  161  P.  822. 

XT.  BT  DBFAUUT. 

(A)  Reqalsltm  and  Talldlty. 

«=»92  (Okl.)  Where  defendant  appeared,  filed 
demurrer,  was  present  at  final  nearing,  and 
joined  in  submitting  caiise  to  conrt,  juogment 
was  not  by  defaults— Ghivers  v.  Boara  of  Oom'rs 
of  Johnston  County,  161  P.  822., 

(B)  Openlnv  or  Bettlaff  ABld«  Defmmlt. 

«S9 143(10)  (Idaho)  Failure  of  nonresident  at- 
torney to  familiarize  himself  with  law  of  forum 
la  not  excusable  neglect,  authorising  vacation  of 
default.— Valley  State  Bank  v.  Post  FaUa  Land 
ft  Water  Co.,  161  P.  242. 

1 43(12)  adaho)  lliat  nonresidoit  attwney 
was  very  busy,  and  local  attoraeyi;  who  ap- 


'  peared  to  have  nothing  to  do  with  case,  were 
not  served  with  notice,  is  not  ground  for  setting 
aside  judgment  by  default  for  failure  to  plead. 
—Valley  State  Bank  v.  Poat  Falls  Land  ft  War 
ter  Co.,  161  P.  242. 

VI.  ON  TKIAI.  OF  ISSUES. 

(A)  Rendition,  Form,   «nd   Reanliltcit  In 

Genernl. 

®=3l99(l)  (Kan.)  In  action  for  injuries,  on  the 
theory  that  the  boards  of  a  runway  were  old, 
weak,  and  not  properly  fastened,  where  the  ver- 
dict was  for  plaintiff  after  a  finding  that  the 
walk  was  too  narrow,  judgment  was  properly 
entered  for  defeOdant- Case  v.  Xoakum,  161  P. 
642. 

(B)  Pnrtles. 

«=»237(2)  (Okl.)  Where  minors  not  served  are 
not  necessary  parties,  judgment  may  be  sustain- 
ed as  to  parties  against  whom  it  is  properly 
rendered.— Echols  v.  Keeburgh.  161  P.  1065. 

Vm.  AMENDMENT,  CORRECTION, 
AND  REVIEW  IN  SAME 
OOTTRT. 

®=s>3l6  (Idaho)  Where  probate  court  of  B. 
county  surrendered  custody  of  a  minor  to  her 
mother  pending  good  behavior  of  mother,  who 
removed  to  A.  county,  probate  court  of  B.  coun- 
ty was  without  jurisdiction  to  arbitrarily  modl- 
its  decree  and  depdve  dw  mother  of  said  child 
in  the  absence  of  noace.— Ex  parte  Martin,  161 
P.  573. 

X.  EQITITABI,E  RELIEF. 
(B)  Jnrlsdlction  and  Prooecdlncs. 

«=»460(6)  (Cal.)  That  the  complainant  in  an 
action  to  enjoin  the  enforcement  of  a  default 
judgment  does  not  allege  that  plaintiff  has,  or 
ever  hsd,  any  defense  on  the  merits  thereto, 
or  that  the  judgment  was  not  in  fact  just,  is  a 
complete  obstade  to  the  granting  of  such  re- 
Uef^Matson  v.  John  Batto  ft  Sons,  191  P. 
U44. 

ZX.  COU.ATERAL  ATTACK. 
(B>  Gronada. 

4=»469  (Okl.)  Where  it  affirmatively  appears 
from  face  of  record  that  conrt  is  without  pow- 
er to  make  order,  the  order  is  void  and  subject 
to  collateral  attack.— Lee  v.  Tonsor.  161  P.  804. 

Xm.  MERGER  AND  BAR  OF  OAUSBi 
OF  ACTION  AND  DEFENSES. 

(A)  JudamcBtB  Opemllve  aa  Bar. 

€=»567  (Cal.)  Judgment,  entered  by  consent  in 
an  action  against  city  to  quiet  title,  which  de- 
clared plaintiff  therein  owner  of  land  claimed  by 
city  by  virtue  of  allied  dedication  for  public 
nse,  held  conclusive  and  dfective  to  establish 
title  in  plaintifC  and  to  bar  both  lAty  and  state.- 
Strand  Imp.  Go.  v.  City  of  Lnig  Beach,  161  P. 
975. 

(B)  of  Aetlon  and  DefenMS  Hmrg^ 
ed,  Barrad,  or  Oonetnded. 

«=>585(5)  (Idaho)  Where  under  I^wa  1908,  p. 
249,  8  37,  right  to  costs  for  making  surveys  to 
determine  water  priorities  was  vested  by  com- 
pletion of  services  and  judgment  apportioning 
costs  was  affirmed,  before  amendment  of  March 
9,  190C  (Laws  1905,  p.  857).  such  judgment  is 
res  judicata  in  an  action  subsequently  brought 
under  the  amended  law.— Idsho  Trust  ft  Sav- 
ings Bank  v.  Ridenbaugh,  161  P.  868. 

amr.  conclusiveness  of  adjiidi- 

CATION. 
(B)  FerwonB  Concladed. 

«=>708  (Wash.)  Where  abettact  of  judgment 
against  a  trust  company  was  filed  in  the  audi* 
tor's  office  before  action  was  commenced  against 
the  trust  company  by  a  third  person  to  declare 


Wm  oases  la  Doe.  Dig.  d  Am.  Die  Ktv  No.  Ssrlso  A  Indaxos  am  same  topic  sad  KBy-NUUBBR 


Digitized  by 


161  PACIFIC  BEPORTEB 


12SB 


Buch  compaoT  a  traatee  for  him,  as  to  land 
BtandiDff  is  the  name  of  the  company,  a  judg- 
ment in  BQch  action  declaring  the  company  a 
tnutee,  whOe  prima  facie  evidence  of  the  trust 
waa  Bubject  to  attack  by  the  jndgmeat  creator. 
— SulUvan  V.  Porter,  161  P.  1186. 

(C)  Matters  (TonelBded. 

^39729  (Wash.)  A  judgment  In  a  suit  to  cancel 
a  fraudulent  deed  begun  after  another  action 
is  not  a  bar  to  recovery  in  the  xiHor  action  of 
the  amount  secured  by  mortgaging  the  prop- 
erty to  Innocent  parties.— Brice  v.  Starr,  161 
P.  34T. 

XV.  LIEM. 

^>779(2)  (Wash.)  Where  landowner  execates 
an  option  contract  of  sale,  he  continues  to  be 
the  legal  owner  so  long  aa  any  part  of  the  pur- 
chase price  remains  unpaid,  subject  to  the  eq- 
nitablA  right  of  the  purchaser,'  and  is  bound  by 
the  lien  oi  any  judgment  duly  docketed  against 
him  in  the  county  where  the  land  is  situated.— 
Searle  v.  Bird,  161  P.  83$. 
«=»780(3)  (Wash.)  The  rights  of  judgment 
debtors  against  the  render  of  land  under  an  op- 
tion contract  are  subject  to  the  claims  of  their 
judcment  creditors  in  the  order  of  their  priori- 
ty.—Searle  T.  Bird,  161  P.  83a 

UI.  AOTIOHS  0»  JIVDGBCBirrm. 

fA)  Domestle  JttdvMcnt*. 

^»9i  I  (Idaho)  Where  plaintiffs  were  the  own- 
ers of  unpaid  certiBcates  of  indebtedness  is- 
sued by  state  engineer  pursuant  to  order,  under 
Laws  1908,  p.  249,  S  37,  representing  a  judg- 
ment for  costs  of  survey  to  determine  water 
priorities,  idalntiff  could  sue  on  judgment  in 
their  own  name.— Idaho  Trust  &  Savings  Bank 
V.  Ridenbangh.  101  P.  8CS. 

Where  persons  intereoted  in  judgment  for 
costs  for  survey  were  paid  in  full  during  pend- 
ency of  action  on  judgment,  they  are  no  longer 
proper  or  necessary  parties.— Id. 

JUDICIAL  NOTICE. 

See  Evidence,  ^=s>n. 

JUDICIAL  PDWER. 

See  Onwtibitlonal  Lav,  <s»67,  7a 

JUDICIAL  SALES. 

See  Banks  and  Bankins,  «=»77;  Champerty 
and  Maintenance,  ;  Dower,  <8'— >46j  Bx- 
ecntors  and  Administrators,  4^328;  Guard- 
ian and  Ward,  ^77-103:  Mortmei,  ^» 
S14-M8;  Taxation.  ^618-709. 

^932  (Kan.)  Third  persons  whose  rights  are 
not  affected  cannot  complain  that  an  attorney 
ixirchases  bis  client's  realty  at  a  judicial  sale. 
— llayea  v.  Waggener,  161  P.  584. 

^=>59  (Kan.)  Where  attempt  Is  made  In  good 
faith  to  redeem  land  from  judicial  sale,  but  by 
mistake  the  clerk  accepts  a  less  sum  than  is 
due,  the  court  may  permit  the  redemption  to  be 
completed  after  expiration  of  statutory  period. 
— Ixmmis  v.  National  Supply  Co.  of  Kansas,  161 
P.  627. 

Where  an  attempt  is  made  to  redeem  from  ju- 
dicial sale,  and  by  error  in  computation  the 
clerk  accepts  a  less  sum  than  that  due,  a  pur- 
chaser from  the  grantee  in  the  sheriff's  deed  Is 
charged  with  notice  of  the  redemptioner's  rights. 

JURISDICTION. 

See  Appeal  and  Error,  <3=320;  Appearance; 
Certiorari,  «=»28;  Courts;  Habeas  Corpus. 
«=>27;  Jndcment,  4=3489:  Justices  of  tiie 
Peace,  4i»174. 


JURY. 

See  New  Trial,  «s>49. 

n.  BIGHT  TO  BT  JVBT. 

«ss»l3(14)  (Wash.)  V^ere  the  complaint  con- 
tains two  causes  of  action,  one  legiJ  and  the 
other  equitable,  there  is  no  right  to  a  trial  by 
Jury.— Diuil»p  T.  Seattle  Nat.  Bank,  161  P. 

364. 

«=s>l4a)  (Wash.)  In  action  to  establish  wid- 
ow's rights  against  property  of  an  estate,  ques- 
tion of  plaintifTs  marriage  to  decedent  was  for 
court,  and  she  was  not  entitled  to  a  jury  trial 
under  Rem.  &  Bal.  Code,  C  314r-Wat8on  r. 
Watson,  161  P.  876. 

Action  by  alleged  widow  to  establish  rights  ia 
estate  of  a  decedent  involving  an  accoont  cover- 
ing more  than  30  years,  her  right  to  certain 
personal  property,  an  injunction  against  execu- 
tors and  claim  of  all  the  parties  to  have  their 
title  quieted,  waa  of  equitable  cognisance  with- 
in Bem.  &  Bal.  Code,  f  316,  triable  by  the  court 
— Id. 

«s>t4(3)  (Wash.)  A  suit  by  the  trustee  in 
bsnkruptcy  of  a  private  bank  against  a  na- 
tional bank  charging  a  conspiracy  by  the  two 
banks  held  to  require  an  accounting  so  as  to 
be  within  the  jurisdiction  of  equit^w— Dnnlap 
V.  Seattle  Nat.  Bank.  161  P.  364. 
*=9l4(4>  (OU.)  In  foreclosure,  where  defend- 
ant against  whom  no  roone^  judgment  is  sought 
sets  up  incompetency  of  maKer  of  note  and  mort- 
gage and  seeks  cancellation,  defendant  is  not 
entitled  to  jury  trial.— Ek:hols  v.  Bceburgh,  161 
P.  1005.  ■ 

'8=»23(1)  (Okl.Cr.App.)  Despite  Laws  1916,  c 
147,  I  1,  defining  municipal  courts  and  their 
powers,  held  that,  under  Bill  of  Rights,  S  7. 
conviction  in  such  court  of  one  accused  of  vio- 
lation of  ordinance,  punishment  of  which  is  or 
may  be  iu^riaonment,  without  ju^  trial,  is  er- 
roneous.—Ex  parte  Johnson,  161  P.  1097. 
^3r(l)  (OkLCr.App.)  Constitutional  guaran- 
ties intended  to  secure  the  liberty  of  citizens  and 
ri^t  to  trial  by  jury  cannot  be  evaded  1^  the 
nature  of  the  powers  vested  in  a  municipality 
under  its  charter,  or  by  the  Jurisdiction  con- 
ferred upon  the  municipal  courts.— Bx  paitK 
Johnson,  161  P.  1097. 

«»3ta)  .(Okl.Cr.AppL>  Ttie  constitDtlonal 
rnaranties  intended  to  secare  Jury  trial  cannot 

be  evaded  by  the  nature  of  the  powers  vested  in 
a  municipality  under  its  charter,  or  the  Jurisdic- 
tion conferred  upon  a  municipal  court.— Bz 
parte  McAlester,  161  P.  117a 
«=935(12)  (Ukl.Cr.App.)  Under  the  BiU  of 
Rights  (Const,  art.  2)  Sg  19,  20,  one  prosecuted 
under  ordinance  for  an  offense  also  made  a  mis- 
demeanor by  statute,  punishment  of  which  is 
or  may  he  imprisonment.  Is  entitied  to  jury  trial 
in  court  of  original  jurisdiction,  and  it  is  not 
enough  that  he  be  so  tried  in  county  court  on 
app^— Ex  parte  Johnson,  161  P.  1097. 

JUSTICES  OF  THE  PEACE. 

See  Bribery  «s3l ;  Otlmlnal  Law,  ^sa20Ct;  ICan- 
damuB,  9  nil. 

V.  BEVIEW  OF  PBOOEEDZirCHI. 
(A)  Appeal  and  Brror. 

<S=»I54  (Okl.)  Rev.  I^ws  1910,  fi  5465,  relating 
to  appeals  frojn  justice  court,  is  directory  only, 
and  where  appellant  prepared  bond  naming  the 
court  to  which  the  appeal  was  to  be  taken  and 
the  justice's  transcript  was  duly  lodged  therein, 
it  was  error  to  dlsmisa  it  because  no  order  as  to 
the  court  was  given  to  Che  justice  by  appellant 
other  than  the  bond  itself. — Hcdrick  v.  Kobitt, 
Ifil  P.  215. 

<@=>I59(1)  (CaLApp.)  Where  motion  to  superi- 
or court  to  dismiss  appeal  from  justice  or  po- 
lice court  is  haHod  od  ground  that  undertaking 
for  costs  on  appeal,  required  by  Code  Qv.  Proc 
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S 978t  has  not  been  filed,  it  is  snperior  court's 
utj'  to  dfsmisa  if  such  is  the  fact. — Rich  v.  Su- 
perior Court  of  California  in  and  for  Mendocino 
County,  161  P.  291. 

«=>I59(9)  (Cal.App.)  tJndertaking  with  Bure- 
tiea  in  sum  of  $248.70,  securing  costs  on  ap- 
peal to  superior  court  from  justice's  Jadfoieat 
for  $116.85,  taxing  costs  at  18.75,  irhich  pur- 
ported to  bo  given  to  stay  execution,  was  suffl- 
dent  as  bond  for  payment  of  costs  on  appeal 
under  Code  Civ.  Proc,  S  978,  and  superior  court 
could  not  be  divested  of  jurisdiction  b;  appel- 
lants' failure  to  file  stay  bond.— Kicfa  t.  Su- 
perior Court  of  California  In  and  for  Mendocino 
OoontT.  161  P.  291. 

®» 1 74(10)  (Cal^pp.)  Where,  upon  appeal  by 
plaintiff  to  the  superior  court  from  judgment  in 
action  broQcht  in  justice  court  upon  a  contract 
to  recover  $171,  an  amended  complaint  was  filed 
wherein  the  canae  action  waa  stated  in  the 
■nin  <rf  $990^  the  superior  oooit  had  no  jurisdic- 
1i<m.^^mcy  v.  Snmida,  161  P.  S03. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  «=9ll2.  116. 

LANDLORD  AND  TENANT. 

See  ConatituUoDal  Law,  «=a320;  Fixtures.  «=» 
.   16;    Frauds,  Statute  of,  «=3l03:  Indians, 
^=>16 ;    Mechanics'  Liens,  ®=>216 ;  Mort- 
gages, ^=>7 ;  Use  and  Occupation. 

n.  LEASES  AND  AOREEMENTS  IN 
OENEBAI- 

(A)  RetiaUiteM  and  Validltr. 

^»28(5)  (Kan.)  A  completed  contract  of  lease 
results  from  a  letter  by  owner  to  agent  of- 
fering to  rent  to  occupant  for  a  stated  amouDt^ 
which  the  occupant  notified  the  agent  he  would 
accept,  thougfi  the  tenant  subsequently  request- 
ed a  formal  lease.— Willey  v.  Goulding,  161  P. 

«=326  (Okl.)  Mansf.  Dig.  Ark.  c.  27,  S  660,  in 
force  in  Indian  territory  required  lease  to  he  ac- 
ktwwledged  before  record,  and  any  record  of 
unacknowledged  lease  is  a  nullity.— Beirdcm  t. 
Smith,  161  P.  798. 

«=»34($  (CaL)  Where  vendors  had  waived  de- 
lay in  payments  on  a  land  sale  contract,  and 
the  vendee  under  mistake  of  law  that  his  rights 
had  been  lost  by  delay  consented  to  take  a 
seven-year  lease  instead  of  a  conveyance,  for 
the  orizinal  consideration  named  in  the  con- 
tract, the  vendee  was  entitled  to  rescind  the 
contract  of  lease  under  Civ.  Code,  J,  1689.— 
Butte  Creek  Consol  Dredging  Co.  t.  Olney,  161 
P.  260. 

ZV.  TXaUCS  FOB  TEABS. 

(D)  Termlnatloii. 

^»ri0(2)  (Oal^pp.)  A  lessor,  who  on  lessee's 

abandonment  sues  for  damages,  must  In  some 
manner  give  lessee  information  that  he  is  ac- 
cepting possession  for  lessee's  benefit,  and  if  he 
takes  unqualified  possession  be  releases  lessee. 
— Rehkopf  v.  Wira,  101  P.  286. 

Where  lessee  of  ranch  informed  lessor  that  he 
was  going  to  leave  it,  and  failed  to  pay  an  in- 
stallment of  rent,  and  the  lessor  without  any 
further  demand  or  any  information  as  to  bis 
course  took  possession  and  relet  ranch,  he  had 
no  right  of  action  for  damages.— Id. 

VH.  PREMISES,  AND  ENJOTIKENT 
AND  VSE  THEREOF. 

(B)  PoaaeMiion,  Bnjormaiit,  and  Dae. 

«=9r33(3)  (Wash.)  Either  the  owner  of  land  or 
the  tenant  may  enjoin  interference  therewith.— 
Wendlpr  v.  WoodwaH,  161  P.  104& 


'  (■)  Inlnriea  from  IMmveroiu  or  DeMetlTft 
Condition. 

«=»I67(^  (OaLApp.)  Lessees  of  theater  whose 
agent  and  manager  opened  a  door  not  intended, 
for  an  exit  and  having  no  step  to  the  sidewalk, 
or  any  guard  or  light,  so  that  plaintiff,  a  patron 
passing  through  it  was  injured,  were  liable. — 
Shellman  v.  Bemhey,  161  P.  132. 

Landlord  whoae  premises  in  respect  to  a  door 
having  no  step  to  the  sidewalk  were  not  a  nui- 
sance when  demised,  but  which  became  so  be- 
cause of  the  tenant's  use  the  door  as  a  means 
of  exit,  was  not  liable  for  resulting  personal 
injuries  to  a  third  party.— Id. 

•@s3al69(3}  (CaLApp.)  Complain^  in  action  for 
personal  injuries  against  ue  lessees  of  theater 
held  to  state  a  cause  of  action,— Shellmaif  t. 
Hertfi«y,  161  P.  132. 

(F)  BTietton. 

«=5>  172(1)  (Cal.App.)  lessor's  unqualified  tak- 
ing of  possession  and  liis  reletting  of  premises 
is  inconsistent  with  continuation  of  origiDal 
lease,  and,  if  done  without  Irasee's  consent,  is 
an  evictiM  which  will  release  lessee  from  the 
rent.— Behkopf  v.  Win,  161  P.  286. 

Vra.  RENT  AND  ADVANCES. 

(A)  Rlsbt*  *mA  UnbUltloo. 

«=9l86(l)  (Cal.App.)  That  leased  premises  in 
which  bookkeeping  department  was  conducted 
were  very  damp  for  two  years  did  not  release  la- 
bility of  lessee  for  rent  for  current  month  where 
no  notice  to  repair  was  given. — Rosen baom  Es- 
tate Co.  T.  Bobert  Dollar  Co.,  161  P.  10. 

^(95(2)  (C8l.App.)  Where  a  tenant  abandons 
the  leased  proiwr^  and  r^ndiates  the  lease, 
the  landlord  may  accept  posseudon  for  the 
benefit  of  the  tenant  ana  relet  it.— Behkopf  v. 
Wirz,  161  P.  285* 

Where  a  tenant  abandons  the  leased  property, 
the  landlord  may  accept  possession  for  the  ten- 
ant's benefit  and  relet  it,  and  maintain  an  ac- 
tion for  difference  between  wbat  he  was  able  in 
good  faith  to  let  the  propertar  for,  and  amount 
payable  under  the  lease. — Id. 

«3>|g5(2)  (Okl.)  Where  tenant  wrongfully 
abandons  premises,  landlord  may  give  notice  of 
refnsal  to  accept  surrender  or  abandonment  and 
take  possession  to  preserve  premises  and  sublet 
them  for  unexpired  term  for  benefit  of  lessee  to 
reduce  damagcsw— Rn<Aer  t.  Mason,  161  P.  196. 

4=»I96  fCaLApp.)  Where  rent  Is  payable 
monthly  in  advance,  and  lessee  retains  posses- 
sion after  end  of  month  for  which  rent  is  paid, 
it  becomes  liable  for  rent  for  following  month 
unless  warranted  In  removing  by  Civ.  Code,  It 
1941,  1042,  relating  to  du^  of  landlord  to  re- 
pair.—Rosenbaum  Estate  Co.  t.  Robert  Dollar 
Co.,  161  P.  10. 

«=»202(3)  (CaLApp.)  In  view  of  Civ.  Code,  { 
1945,  agreement  for  continuance  of  lease  at 
the  same  rental"  does  not  imply  payment  at  the 
end  of  rental  period  instead  of  in  advance  as 
required  by  original  lease,  notwithstanding  sec- 
tion 1947.— Rosenbaum  Estate  Co.  v.  Robert 
Dollar  Co.,  161  P.  10. 

(B)  Aetlona. 

«=»23l(6)  (CaLApp.)  Evidence  held  to  wai^ 
rant  inference  of  an  agreement  for  use  and  oc- 
cupancy of  premises  made  orally,  and  of  enti? 
into  Dossession  by  lessee.— Levy  v.  Henderson, 
161  P.  1004. 

®=>232  (OkL)  In  action  against  tenant  for 
breach  of  lease,  the  damages  cannot  exceed 
amount  party  could  have  gained  by  full  petform- 
niicc  on  both  sides,  except  as  exemplary  and 
penal  damages,  and  under  Rev.  Laws  1910,  H 
2871,  2878.-Bucker  t.  Mason,  161  P.  196. 
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XX.  RE-ENTRT  AND  RECOVEBT  OF 
POSSE88IOX  BY  IiANDLORD. 

^=3283  (OalApp^  Where  in  ao  action  for  rent 
and  restitution  of  the  premisea,  the  alleged  ten- 
ant denied  the  relationship,  no  notice  to  quit  ia 
necessary,  since  the  tenancy  ia  forfeited  by  such 
denisl  and  the  tenant  tiecomes  a  trespasser.— 
Levy  V.  Henderson,  161  P.  1004. 
«=>285(4)  (Cal.App.)  Where  the  tenant's  goods 
were  at  the  time  of  suit  in  the  premises  and  he 
held  the  key  to  the  building,  a  finding  that  he 
was  withholding  possession  of  the  premises  was 
justified.— Levy  v.  Henderson,  161  P.  1804. 
*=»289  (Wash,)  Rem.  Code  1915,  8  816,  pro- 
viding that  in  {prcible  entry  and  detainer  pro- 
ceedings only  tfffe  tenant  and  subtenant  in  pos- 
sessicm  need  be  made  defendant,  and  sections 
827,  830,  providing  a  remedy  for  Uenholders  on 
the  leasehold,  are  valid,  and  a  lienbolder  is 
concluded  by  the  jiidgoeut  of  ouster,  though  he 
was  not  made  a  party  to  the  fbrdble  entnr  and 
detainer  proceedings.— Uanyon  Lumber  Go.  v. 
Sexton.  161  P.  841. 

Tli6  proviirion  of  Kem.  Code,  1916,  |  e27,  that 
u  par^  interested  in  continuance  of  tenancy 
"may"  within  specified  time  pay  into  court 
amount  of  judgment  in  forcible  entry  and  de- 
tainer proceedings,  and  tenant  be  thereupon  re- 
stored to  tenancy,  confen  a  right,  and  is  ob- 
ligatory, not  merely  directory,  as  to  time  of 
payment— Id. 

X.  REKTIira  OH  SHARES. 

€e»322  (Or.)  A  provision  in  a  written  lease  of 
wheat  land  for  five  years  held  not  to  require  the 
lessee  to  furnish  seed  to  sow  during  the  last  year 
the  crop  for  next  year  from  which  he  would  re- 
ceive no  benefit— Bott  v.  Campbell,  161  P.  955. 

UNDS. 

See  In^ans.  «s>18-16;  PnbUc  Londi. 

LARCENY. 

See  Criminal  Law.  «=>780,  814;   False  Pre- 
tenses. 

II.  pROSECircioir  and  fumisb- 

MEVT. 
(C)  Trial  Knd  ReTlew. 

®=970(3)  (Wash.)  In  a  prosecution  tor  larceny 
as  bailee,  evidence  held  to  entiUe  defendant  to  a 
requested  instruction  on  the  law  of  Rem.  Code 
1916,  }  2808,  making  open  appropriation  under 
bona  fide  claim  a  defense. — State  v.  Bolette,  161 
P.  1042. 

LAW  OF  THE  CASE. 

See  Appeal  and  Bnor,  «a»1009. 

UW  OF  THE  ROAD. 

See  Highways.  «s3l07-214;  Municipal  Oorpo- 
ratioSs,  «=»706.  706. 

uws. 

See  Brideuce,  «s>80. 

LEASE. 

See  Frauds,  Statute  of,  «=s>103 :  Indians, 
16:  Landlord  and  Tenant;  Mines  and  Min- 
erals, «=»6;  Mortgages,  ^»7. 

LEAVE  OF  COURT. 

See  Pleading,  «=»236,  239. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ^>a0-64;  Statutes, 

«=3>4. 

LEWDNESS. 

See  Pcostitntion. 


REPOBTER  125S 


LIBEL  AND  SLANDER. 

See  OorporatioQs,  ^=>423. 

n.  PRIVII.EaED  OOHBCinriOATIOHfl. 
Ain>  MAUOE  THEREIN. 

<e=>34  (OkL)  Ber.  Laws  1910,  f  4958,  recog- 
nize as  privileged  pnblicatiuis  where  the  oc- 
casions designated,  rmrdless  of  malice,  consti- 
tute an  absolute  privueee.  and  those  in  which 
circumstances  with  testimony  rebut  presump- 
tion of  malice  and  afford  qualified  pnvil^e. — ' 
German-American  Ins.  Co.  v.  Huntley,  101  P. 
S1&. 

«s>4l  (OU.)  In  Rev.  Laws  1910.  S  4958,  par. 
4,  relating  to  qualified  privileged  communica- 
tions, "fact"  denotes  the  act,  the  thing  done, 
the  circumstances,  the  publication  itself— Ger- 
man-American Ins.  Co.  r.  Huntley,  161  P.  816. 
9=948(3)  (Kan.)  Before  statements  concerning 
candidate  for  omce  can  be  excused  as  privileged, 
they  must  have  been  uttered  in  good  faith  in 
the  sincere  belief  of  their  truth.  In  an  honest 
endeavor  to  lay  tha  facts  before  the  dectiwa.— 
Good  T.  Higsins,  161  P.  673. 

XV.  ACTIONS. 
(O  Brldeaoe. 

<8=»I0I(1)  (OkL)  Where  plaintiff  has  esUb- 
lished  publication  of  defamatory  matter,  he  ia 
entitled  to  recover,  unless  the  pubhcation  it* 
self  and  the  testimony  rebat  the  presumption 
of  malice;  the  burden  of  adducing  rebutting  tes- 
timony being  on  defendant— German-American 
Ins.  Co.  V.  Huntley,  161  P.  816l 

If  the  publication  itself  and  the  testimony  re- 
but presumption  of  maUce,  the  burden  rests  <hi 
plaintiff  to  show  express  malice.— Id. 

(D)  ItamavM. 

«=>I2I(2)  (Kan.)  Award  of  $1,500  to  person 

Eroclnim^d  by  opposing  candidate  for  office  to 
e  a  "thief,"  "embe««ier."  "didionest"  "crook- 
ed," and  tbe  like,  h^d  not  excessive.— Good  v. 
Higgins,  161  P.  673. 

(B3)  Trlftl,  Jndsneat.  and  ReTlew. 

«s»l23(8)  (OkL)  Where  drcumstances  of 
publication  are  undisputed,  it  is  for  the  court  to 
determine  whether  tae  communication  ia  abso- 
lutely or  qaalifiedly  privileged,  but  otherwise  it 
is  for  the  jury.— German-American  Ins.  Go. 
Huntiey.  161  P.  815. 

^»  1 24(3)  (Kan.)  In  an  action  for  slander,  in- 
structions aa  to  express  and  implied  malice 
held  sufficiently  accurate  and  plain  under  the 
evidence.— Good  v.  Higgins,  161  P.  673. 
®=3l25  (Kan.)  In  action  fbr  slander,  where 
separate  counts  pleaded  different  slanderous 
statements,  it  is  not  error  to  refuse  to  submit 
special  question  how  much  damages  the  inry 
allowed  for  each  separate  slander, — Good  T.  Hlc- 
gins,  161  P.  673. 

LIBERTY  TO  CONTRACT. 

See  Oonstitational  Law,  «=3>89,  276.  ■ 

LICENSES. 

See  Cwporations,  <ff»607 ;  Phjrsidans  and  Snr- 
gewia,  «»6. 

LIENS. 

See  Attom«^  and  Client,  <d=»174,  192;  Divorce, 
^2S6;  Judgment,  «=>779.  780 :  Met^anios* 
Liens:  Mortgage  «s>63S:  Pledffes,  «92S; 
Taxation,  «»Di4;  Vendor  and  Porehiaar, 
«=>337. 

LIFE  ESTATES. 

See  Dower. 

LIFE  INSURANCE. 

See  Bzemptions,  4»60 ;  Insurancei 
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LIMITATION  OF  ACTIONS. 

See  Adverse  Possession  ;  Appeal  and  Error,  4» 
839-345 ;  Guardian  and  Ward,  «=»T25  :  Mas- 
ter and  Servant,  ^=>398;  Mines  and  Min- 
erals, 9=>50. 

I.  STATUTES  or  UMXTATtOM. 

lA)  Ratwre.  TsJIdlty.  arid  Conatrmotlom  1m 

General. 

^5(1)  (Ner.)  The  statate  of  limitations,  like 
any  other  statate,  is  to  be  construed  according 
to  the  manifest  intention  of  the  LegiBlature, 
and,  in  ascertaining  sach  intention,  the  language 
used  should  be  construed,  if  possiblet  according 
to  the  usual  meanine  of  ue  words  nsed.— Wren 
T.  Dixon,  161  P.  722. 

(B)  UmltatloBa  Applioabla  to  ParUenlM 
Actions. 

^934(0)  (Utah)  An  action  for  animals  UUed 
on  a  railroad  trade,  based  on  n^lijtent  opera- 
tion of  train  as  well  as  on  statutory  liability 
for  failure  to  maintain  cattle  guards,  etc.,  as 
required  by  Comp.  Laws  1907,  S 
not  barred  in  one  year  by  section  2877,  subd. 
1,  Umiting  actions  on  statutory  liability.— Preece 
T.  Oregon  Short  line  R.  Co..  101  P.  40. 
«=s>35(3)  (Colo.)  Laws  1911,  p.  259.  making  (U- 
rectors  of  corporation  falling  to  file  an  annual 
report  individually  liable  for  its  debts,  in  year 
preceding  such  failure,  etc.,  and  also  subject  to 
a  fine  recoverable  by  judgment,  is  penal  in  char- 
acter, within  the  statute  of  limitations,  though 
as  to  creditors  It  affords  remedial  reliet — Credit 
Men's  Adjustment  Co.  t.  Vlckery.  161  P.  297. 

H.  OOMPITTATION  OT  PERIOD  OF 
I.ZMXTATIOM. 

(A)  A«evul  »f  RlflcM  Of  Aetlon  or  !>»• 
fensc. 

^»53(6)  (Wash.)  There  being  no  connection  be- 
tween different  bllla  of  goods  sold  the  city,  the 
rule  against  splitting  causes  of  action  does  not 
apply  so  as  to  take  the  case  out  of  the  three- 
year  statute  of  limitations  (Kem.  Code  1915.  | 
159),  as  to  goods  furnished  before  that  period.— 
Hills  V.  City  of  Hoquiam,  161  P.  1049. 

<©=>54(2)  (Wash.)  A  mutual  account  within 
meaning  of  Bem.  Code  1915,  S  159,  limiting 
the  bringing  of  suit  for  balance  due  within  three 
years  from  date  of  last  item,  is  one  that  includes 
reciprocal  demands,  and  claim  for  various  bills 
of  goods  furnished,  no  payment  being  made,  was 
not  a  mutual  account— Hills  v.  Citji  of  Hoqui- 
am, 161  P.  1049. 

<C)  PorsoBal  DISMbllttlea  and  PrlTll«K«s. 

^72(3)  (Nev.)  Bev.  Laws,  i  4951,  construed 
with  sections  4946,  4952,  and  4900,  provides 
that,  where  one  entitled  to  commence  an  action 
to  recover  a  mining  claim  is  a  minor,  the  pe- 
riod of  disability  is  not  inclnded  in  the  period 
of  limitation,  and  the  action  may  be  commenced 
within  two  years  after  disabili^  ceases.- Wren 
V.  Dixon,  161  P.  722. 

Minor  heirs  of  one  duly  patenting  mining 
claim  were  entitled  to  notice  of  hostile  char- 
acter of  defendants*  possession,  which  could  not 
be  given  them'  untU  they  were  capable  in  law 
of  receiving  it,  so  that,  under  Hev.  Laws,  f 
48S2,  they  might  commence  an  action  to  recover 
tt  within  two  years  after  majority  when  they 
were  chargeable  with  notice.— Id. 
^74(1)  (CaLApp.)  Under  Code  Civ.  Proc.  8§ 
338,  343,  352,  cause  of  action  for  reinstate- 
ment to  police  force  of  officer  who  became  in- 
sane Aefd  barred  by  statutes  where  action  was 
not  instituted  for  over  seven  years  after  date 
of  certificate  of  medical  superintendent  of  state 
hospital  discharging  him.— Knorp  v.  Board  of 
Police  C-nm'rs  of  CSty  and  Connty  ti  San  Fran- 
cisco, lei  P.  12. 


(F)  Imomaoe,  Mlatalco.  Troat,  Vvm«<,  MiA 
ConwalaiOnt  of  CaitM  ol  AotlOD. 

«3»I00(2)  (Wash.)  Under  Rem.  Code  1015,  f 
155,  and  aection  159,  subds.  1,  4,  action  for  the 
removal  of  ore  from  plaintin's  mining  claim 
held  not  an  action  for  relief  upon  the  ground 
of  frand,  but  an  action  for  trespass  upon  real 
property,  and  hence  barred  though  brought 
within  three  years  after  discovecy  of  trespass. 
—Golden  Eagle  Mining  Co.  v.  Imperator-QoUp 
Co.,  161  P.  848;  Lone  Piiie-Sun>rin  OmaiO. 
Mining  Go^  t.  Insnrgaiit  OoM  BCliiilnf  Co.,  Id. 
860. 

(H)  Commoneement  of  Aetloa  or  Other 

Proceeding. 

4b»II8(2)  (Idaho)  The  running  of  limitations 
against  an  action  is  tolled  upon  the  filing  of 
the  original  complaint— Idaho  Trust  &  Savings 
Bank  v.  Nampa  St.  Meridian  Irr.  Dist.,  161  P. 
872. 

4=9|25  (Idaho)  Where  before  the  running  of 
limitations  the  original  complaint  was  filed,  new 
parties  plaiotiff  may  after  running  of  the  stat- 
ute be  substituted:  the  cause  of  action  not  be- 
ing subatantiaUy  changed.— Idaho  Trust  &  Sav- 
ings Bank  v.  Nampa  &  Meridian  Irr.  Diat,  161 
P.  872. 

IV.  OFEBATIOK  AND  EFFEGT  OF 
BAR  BY  LDaTATIOn. 

«=9l74C2)  (Nev.)  Whenever  the  right  of  action 
in  a  trustee,  vested  with  the  legal  title  aad 
competency  to  sue,  is  barred  by  limitations,  the 
right  of  cestui  que  trust  is  also  barred,  but  if 
legal  title  be  in  ceatui  que  trust  the  UmitatlOD 
which  might  run  against  trustee  will  not  con- 
stitute a  oar  agaust  cestui  if  he  be  under  dis- 
ability.—Wren  V.  Diion,  161  P.  722. 

Under  Bev.  Laws,  %  6911,  relating  to  bonds 
of  executors  and  administrators,  reliitionship  of 
trustee  and  cestui  que  trust  between  such  rep- 
resentative and  heirs  ia  not  created  ib  to  realty, 
so  that  rule  that  statute  of  limitations  running 
against  trustee  holding  legal  titki  to  realty 
runs  also  against  cestui  does  not  upply.— Id. 

LIMITATION  OF  INDEBTEDNESS. 

See  Counties,  4=>160;  Municipal  Corporations, 

«|=»865. 

LIMITATION  OF  LIABILITY. 

See  Garners.  «s»307. 

LIQUIDATION. 

Bee  CoiporaUons,  4=3019. 

LIQUOR  SELLING. 

See  Intoxicaling  Liqnora. 


See  Animals ; 


LIVE  STOCK. 

Carriers,  «s>206-231. 


LOANS. 

See  Agricniture,  ^b>1. 

LOGS  AND  LOGGING. 

«=;»3(4)  (Or.)  That  an  alleged  misreoresenta- 
tion  as  to  the  quantity  of  timber  involved  in  a 
contract  was  written  into  the  contract  does 
not  add  to  its  efficacy  or  make  it  fraudulent- 
Stennick  v.  J.  K.  Lumber  Co.,  161  P.  97. 

To  have  rescission  of  sale  of  timber  for  fraud, 
plaintiff  must  show  that  defendante  made  ma- 
terial false  representation,  knowingly  or  reck- 
lessly, with  intent  that  it  should  be  acted  upon, 
and  that  it  was  acted  upon,  causing  injury. — Id. 
«=s>3(14)  (Or.)  Where  contract  rdating  to  tim- 
ber provides  that  property  of  contracting  partr 
shall  become  defendants'  on  defanlt  tn  peifonn- 
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anee  oT  contract,  if  forfeiture  1b  intended,  nn- 
less  default  la  occasioned  by  inequitHble  cou- 
dact  <^  defendantB.  it  must  be  enforced. — S ten- 
nick  V.  J.  K.  Lumber  Co.,  181  P.  97. 
9s»3(ltS)  <0r.)  In  a  luit  to  rescind  a  contract 
for  the  sale  of  timber,  evidence  held  Insafficlent 
to  show  that  defendants  iotentionally  misrep- 
resented the  amount  of  timber  on  the  tracts  in- 
volved.—Stennid  T.  3.  K.  Lumber  Co.,  161 
P.  97. 

In  a  Boit  to  rescind  a  sale  of  timber,  evidence 
Md  insaffit^ent  to  show  that  representations 
made  bj  defendants  as  to  the  quantitj  of  timber 
were  in  fact  false.— Id. 

In  a  suit  to 'set  aside  a  sale  of  timber  for 
fraud,  evidence  held  insufficient  to  show  that 
defendants  promised  the  other  contracting  par- 
ty a  quarter  interest  in  a  corporation  to  be 
formed  as  an  inducement  to  the  purchase. — Id. 
^34(1)  (Wash.)  Where  one  who  contracts  to 
buy  logs  to  be  cut  from  standing  timber  breaks 
his  contract,  seller  may  recover  difiterence  be- 
tween cost  of  preparing  for  delivery  and  price 
agreed  to  be  paid,  subject  to  defenses  that  there 
is  a  market,  or  that  logs  have  been  sold. — 
Hughes  V.  Eastern  By.  &  Lumber  Co.,  161  P. 
S43. 

«©=>34(2)  (Wash.)  Where  defendant  waa  sued 
for  breach  o£  contract  to  purchase  logs,  evi- 
dence of  rteale  of  standing  timber,  remaining  on 
lot  he  was  logging,  held  competent  to  prove  a 
market.- Hughes  v.  Eastern  Ry.  &  Lumbw  Co., 
161  P.  843. 

LUMBER. 

See  Logs  and  Lc«ging. 

LUNATICS. 

See  Insane  Persons. 

MALT  LIQUOR. 

Se«  Intoxicating  Uqnors,  »p122. 

MANDAMUS. 

See  Abatement  and  BeriTal.  «=»12;  CountieB, 

I.  HATOBB  AND  OBOUXDfe  IM  OBH- 

e=>3(4)  (Nev.)  Mandamus  ia  not  the  proper 
remedy  to  compel  the  Industrial  Commission 
to  award  an  injured  workman  compensation, 
under  St.  1913,  c  111,  as  amended  by  St.  1916, 
c.  190,  since  such  workman  has  an  adequate 
remedy  at  law  by  an  action  at  law  against 
the  Commission.—State  v.  Nevada  Industrial 
Commission,  161  P.  516. 

4s»4(l)  (Kan.)  Where  judgment  was  affirmed 
bi  part,  reversed  in  part,  and  directions  given 
as  to  trial  of  undetermined  issues,  the  trial 
court,  on  mandate  being  spread  of  record  and 
ease  b^nx  again  brought  before  it,  had  jurisdic- 
tion to  interpret  decision,  and  its  judgment, 
however  erroneous,  cannot  be  regarded  as  ab- 
solutely void,  so  as  to  be  corrected  by  manda- 
mus, but  must  be  corrected  by  appeaL — Lynn  v. 
McCue,  161  P.  613. 

43o4(l)  (Nev.)  Writ  of  mandamus  will  not  as- 
sume the  function  of  a  writ  of  error. — State  t. 
Ninth  Judicial  Dist.  Court  of  Nevada  in  and 
for  White  Pine  CJounty,  181  P.  610. 
4ss>4('^  Q4er.)  Decision  of  district  court  re- 
foung  upon  heariag  to  remove  an  administra- 
tor was  not  reviewable  by  mandamus ;  the 
proper  remedy  being  by  appeal  under  Rev. 
Laws,  S  6112,  allowing  appeal  from  decisions 
of  prorate  matters.— State  v.  Ninth  Judicial 
Dist.  Court  of  Nevada  In  and  for  White  Pine 
County,  161  P.  510. 

4=:»I0  (Or.)  Mandamus  will  not  lie  unless  the 
ministerial  duty  impcwed  by  law  is  free  from 
doubt— State  v.  Maltaomah  County,  161  P.  969- 
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KEXJXr. 

(A)  A4sts  and  Froaeedlan  of  (Touts* 
Jmtfves,  Mid  J«dlelu  Omeers. 

^»26  (Nev.)  Writ  of  mandamus  will  not  re- 

Sflire  an  inferior  tribunal  to  act  in  any  par- 
cultr  manner.— State  v.  Ninth  Jndldal  Dist. 
Coiirt  of  Nevada  In  and  tor  White  Pine  Coant7, 
361  P.  610. 

^»26  (Nev.)  Uandamos  will  Ue  to  compel  m 
certain  prescribed  duty  to  be  SHnmed  by  tribu- 
nal, board,  or  officer,  but  will  not  operate  be- 
yond a  point  where  that  tribunal,  hoard,  or 
officer  ha»  the  right  to  exercise  discretion. — 
State  V.  Ninth  Judicial  Dist  Ooart  of  Ne- 
vada in  and  for  White  Pine  Coonty,  161  P. 
510.  ' 

*»44  (Or.)  Under  L.  O.  L.  H  613,  2432,  man- 
damus will  not  issue  to  compel  a  justice  of  the 
peace  to  grant  a  change  of  venue  on  the  bare 
assertion  by  the  party  of  prejudice  on  the  part 
of  the  justice.— Best  v.  Parkea.  161  P.  265. 

(B)  ActM  and  Proceedlav*  of  Pnbllo  Ofl- 
eers  and  Board*  and  Hanlelpalltlna. 

€=»73(1)  (Wash.)  Under  Rem.  Code  1915,  | 
B061  et  seq.,  as  to  firemen's  relief  and  pension 
fund,  creating  a  board  where  decision  on  appli* 
cations  for  relief  shall  be  final,  denial  by  the 
board  of  an  application  for  a  pension  is  not  re- 
viewable by  mandamus.- Stato  v.  Board  of 
Trustees  of  Firemen's  Relief  &  Pension  Fund, 
161  P.  861. 

«973(4)  (HoDt.)  Mandamna  is  tiie  iwoper  rem- 
edy to  compel  commissionera  to  reassemble  and 
correctly  apportiOB  an  indebtedness  between  an 
old  and  new  county. — State  v.  Mnllendore,  161 

P.  949. 

«^74(3)  (Nev.)  Under  St  1915,  c.  2S5,  §  44, 
and  St.  1915,  c.  28»,  j  26,  held  that,  where 
county  convention  had  not  nominated  candidate 
for  county  clerk  and  a  treasurer,  or  delegated 
authority  to  do  so,  mandamus  would  lie  to  com- 
pel clerk  to  exclude  from  ballot  the  name  of 
candidate  presented  by  certificate  of  its  execu- 
tive board.— State  v.  Wilson,  161  P.  306. 

«=»I09  (Wash.)  Where  funds  are  in  a  city 
treasury  available  for  payment,  of  certain  war- 
rants, and  payment  thereof  is  refused,  man- 
damus is  the  proper' proceeding  to  compel  pay- 
ment, and,  in  such  proceeding,  there  mas  be 
pleaded  any  defense  which  will  defeat  oaira- 
ant's  right  to  writ— State  v.  Cltr  of  Centralia, 
161  P.  74.- 

®S9|I(  (Nev.)  MandarnQS  is  an  appropriate 
remedy  to  comiwl  the  Industrial  Commission 
to  pay  a  final  ^judgment  of  compensation  ob- 
tained by  an  injured  workman  in  an  action  at 
law  against  the  Commission,  where  It  refuses 
to  pay  such  final  judgment. — State  v.  Nevada 
Industrial  CommiBsion,  161  P.  516. 

«=3|2l  (Or.)  Under  Laws  1916.  c  62.  directing 
that  a  county  clerk  .be  given  credit  for  certain 
funds  lost  by  bis  predecessor,  and  directing  the 
clerk  to  return  such  funds  to  the  parties  entitled 
thereto,  the  clerk  cannot  comply  with  the  latter 
requirement,  without  rendering  himself  liable, 
until  the  money  collected  Is  delivered  to  him, 
and,  the  act  not  providing  therefor,  mandamns 
will  not  Ue  to  compel  the  county  commissioners 
to  deliver  the  funds  raised  by  taxation  to  the 
derk.— Stete  v.  Multnomah  County.  161  P.  969l 

MANDATE 

See  Mandamus. 

MANSLAUGHTER, 

See  Homicide. 

MARGINS. 

See  Qaming,  «s>ft7. 
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MARRIAGE. 

See  Adultery,  4>s»12;  Divorce;  Boaband  and 
Wife. 

4=>37  (Kan.)  Woman's  fraudulent  representa- 
tioos  as  to  her  repBtatioa  and  virtue,  inducing 
■narriage,  are  not  waived  nor  condoned  by  co- 
habitation, where  she  continues  har  misconduct, 
over  hosband's  objection.'— Bntamlngcf  T.  Entft- 
minger,  161  P.  607. 

^^58(7)  (Kau.)  Marriage  may  be  annulled  loz 
fraud  where  an  aged  man,  pbysically  and  men- 
tally disabled,  is  induced  to  marry  by  the  wo- 
man's false  representations  as  to  her  reputation 
and  virtue.— Entsminger  t.  Bntaminger,  161  P. 
607. 

MASTER  AND  SERVANT. 

See  Commerce,  ^=^27;    Gonstitational  Law, 
^=»29;   evidence,  €=»244;  Injunction, 
66;  MandauiuB,  ^=>3,  111:  Negligence, 
101;  Release,  ^1,  13,  29;  iffl,  ^243, 
^1;  Work  and  Labor. 

L  THE  BEUITIOII. 

^s»5  (Kan.)  A  contract,  in  form  a  lease  of  a 
coal  mine  and  its  equipment,  held  to  constitute 
the  leasees  Independent  contractors  in  the  op- 
eration of  the  mine.— MaughleUe  v.  J.  H.  Price 
&  Sons.  161  P.  907. 

(B)  StAtntory  RearDlatlOn. 

4=»i3  (Aris.)  The    notice    required    by  Pen. 
Oode  1013.  par.  710,  must  require  that  the  8- 
hour  period  fall  within  a  period  of  12  hours. — 
Dominion  Hotel,  Inc.,  t.  State,  161  P.  682. 
*=>l4'ArNew,  vol.  22  Key-No.  Series] 

(Wasb.)  A  stenographer  and  bookkeeper 
is  a  "worker''  within  the  meaning  of  the  Em- 

Ployment  Agency  Act.— State  v.  Bossman,  161 
'.  340. 

The  use  of  the  word  "worker"  In  Employment 
Agency  Act  does  not  render  the  statute  void  for 
Uncertainty. — Id. 

Lews  1915,  p.  1,  forbidding  any  person  from 
taking  a  fee  from  a  person  seeking  employment 
ft)r  fnrnishinfT  employment  or  information  lead- 
ing thereto,  is  a  valid  ezerdse  of  the  police 
power.~Id. 

Laws  1015,  p.  1,  fort>id^ng  any  person  from 
taking  a  fee  from  a  seeker  of  employment  for 
famishing  employment  or  information  leading 
thereto,  is  not  unconstitntional  as  being  prohilH- 
tive  of  the  baiin«Bs  of  eonduefctng  empbyment 
agencies.— Id. 

«(=»l6"/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  num- 
ber  sections  346-420,  at  the  uid  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

4t=>l8  (Ariz.)  In  a  prosecution  for  violating 
Pen.  Code  1913,  par.  717.  held,  that  an  instruce 
tion  was  erroneous  which  in  effect  stated  that 
the  working  period  fixed  by  the  notice  posted, 
rather  than  that  fixed  by  the  statnte,  controls.— 
Dominion  Hotel,  Inc.,  v.  State,  161  P.  682. 

(C)  Termination  and  DlMbarse. 

«=»39(1)  (Okl.)  Essential  averments  of  petition 
to  recover  for  breach  of  contract  of  employment 
are  allegation  of  contract,  breach,  performance, 
or  readiness  to  perform  on  part  of  plaintiff,  and 
dama^.— SharplelM  Separator  Go.  v.  Qray,  161 

Where  petition  for  damages  for  breach  of  em- 
ployment contract  contains  necessary  all^aticms 
to  state  cause  ot  action  for  breach,  fact  that 
damm^es  were  denominated  salarv  Instead  of 
damages  does  not  render  it  fatally  defectira<— Id. 
®=>4t(l)  (Okl.)  Measare  of  damages  for  breach 
of  contract  of  employment  by  employer  is  prima 


facZe  sum-  stipulated  to  be  paid.— Sbarpleas  Sep- 
arator Co.  V.  Gray,  161  P.  1074. 
^S94l(6)  (OkL.)  In  action  for  damages  fo» 
breach  of  contraot  of  employment  by  employer, 
the  employer  bag  burdeoi  of  showing  what 
amount  servant  earned  or  might  have  earned 
had  he  used  dtie  diligence  in  securing  other  em- 
ployment of  same  character.— Sharpless  Separa- 
tor Co.  V.  Gray,  161  P.  1074. 
<8=3>44  (OkL)  In  action  for  breach  of  contract 
of  employment  where  defendant  did  not  plead 
that  plaintiff  might  have  obtained  other  employ- 
ment or  did  so,  instruction  that  plaintiff  if  en- 
titled to  recover  should  recover  full  amount 
agreed  to  be  paid  AeU  warranted.- Sharpless 
Separator  Co.  v.  Qray,  161  P.  1074. 

n.  SHRVZOSa  AHV  COHPEmATIOlf. 
(B)  Wksm  and  Ofber  Reman«nstl«n. 

«B»69  (CaL)  Act  Jnne  B,  1916,  amending  Act 
March  1,  1011  (St.  1915,  p.  12U>),  forbfddinft 
payment  of  wages  by  any  acknowledgment  of 
iudehtedness,  unless  payable  in  cash  or  by  any 
script  or  other  thing  redeemable  in  merchandise 
or  otherwise  than  ui  money,  is  valid  and  con- 
stltutionaL— Bz  parte  Ballestra.  161  P.  120. 
®=>80(4)  (Cal.App.)  Where  complaint  pleaded 
express  contract  for  employment  in  a  mine  and 
count  in  quantum  meruit,  and  alleged  that  mine 
on  certain  date  produced  a  sofilcient  sum  to  pay 
plaintiff,  It  was  held  unnecessary  to  plead  uiat 
mine  had  failed  within  a  reasonable  time  to  pro- 
duce such  money. — Math  v.  Crescent  Hill  Gcdd 
Mines  Co.  of  Califtmiia,  161  P.  140. 
«=p80(14)  (OkL)  lu  action  to  recover  for  aerv- 
ices  as  manager  of  a  rooming  house,  instmc- 
tions  held  to  fairly  state  the  law.— Spriggs  T. 
McCarty,  161  P.  1073. 

<g=>84  (Cal.)  Affidavit  alleging  payment  of  wag- 
es by  note  payable  two  years  after  date  held  to 
state  offense  under  Act  June  6.  1915,  amending 
Act  Harcb  1,  lOU  (St  lOU,  p.  1215j^Bx 
parte  BaUestra,  161  P.  ISO. 

m.  ICASTEWS  UABIXJTT  FOB  XH- 
JURIE8  TO  SEBTANT. 

<A)  nature  and  Bxtent  In  General. 

«=>66  fWarii.)  Injury  to  a  servant  having  oc- 
curred in  another  state,  its  law  being  pleaded, 
when  ascertained,  controls  aa  to  Uaoility. — 
Bfwitch  V.  Potlatch  Lumber  Co.,  161  P.  487. 
4=»87</2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  or  nump 
ber  sections  346-420,  at  tbe  end  of  this  U»fie, 
where  tbe  matter  in  this  and  Cntuze  Index  di- 
gests will  be  found. 

(B>  Toota,    Sfadilnerri    Appliances,  and 
Place*  for  Work. 

«»I01,  102(8)  (Cal.)  It  is  not  duty  of  employer 
to  furnish  his  employ6  with  an  abs<>lutely  safe 
place  to  work,  but  to  use  reasooable  care  to 
make  it  teasonaUy  safe  Id  vkw  of  nature  of 
employment.— Hont2  v.  San  Pedrc^  L.  A.  ft  S. 
U  R.  Co.,  161  P.  97L 

«=s>lll(l)  (Cal.)  Under  federal  Employers' Lia- 
bility Act  no  negligence  could  be  predicated  up- 
on the  use  of  a  duly  inspected  car  which  was  in 
continuous  service  and  was  wrecked  by  colli- 
sion caused  by  tbe  deceased  brakeman  himself. 
—Trice  v.  Southern  Pac.  Co.,  161  P.  1144. 
«=>I25(1)  (CaL)  A  servant  injured  by  a  kick 
from  a  vicious  horse  could  not  recover  In  the 
alraeoce  of  evidence  that  the  master  knew  ctf  the 
vicious  propensities  of  the  horse^— Arthur  v. 
Merchants'  Ice  &  Cold  Storage  Co.  of  Los  An- 
geles, 161  P.  121. 

(D)  Warntnv  and  Xnstraetins  SavTaat. 

4s»l60(l)  (OaL)  A  master  should  mm  hie 
servants  of  all  perils  to  whidi  they  will  be  e^ 
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posed  or  of  which  he  Is  or  oaeht  to  be  awarei 
other  than  those  which  they  snonld  have  fore- 
Men.— Arthur  MerchBotB'  Ice  &  Cold  Storage 
Co.  of  Lob  Angelea,  161  P.  121. 
^»I57  (Cat)  That  the  niaster*e  route  roperin- 
tendoit,  in  warning  plaintiff  employA  that  the 
horse  which  kicked  him  was  addicted  to  kick- 
ing, failed  to  tell  him  that  he  was  an  annsaally 
high  kicker,  held  not  to  render  the  master  lia- 
ble, where  the  saperintendent  did  not  give  the 
warning  In  discharge  of  any  duty,  and  a  prior 
snftcieDt  warning  had  been  given. — ^Arthur  t. 
Merchants'  Ice  &  Cold  Storage  Co.  of  Los  An- 
geles. 161  P.  121. 

Where  employe  injured  by  kick  from  horse 
while  riding  on  seat  S%  feet  from  ground  had 
been  warned  that  the  horse  was  addicted  to 
kicking,  held,  that  failure  to  warn  that  the  horse 
WU8  an  unusually  high  kicker  did  not  render  the 
mnster  liable. — Id. 

The  law  does  not  require  the  employer  to 
give  his  employ^  minute  directions  as  to  the 
character  of  the  danger  he  incurs  and  the  means 
of  avoiding  it  if  the  employe  has  expoience  in 
such  matters.— Id. 

(P)  lUalu  ABauie4  br  §erT«mt. 

«=»204a)  (CbL)  Under  Roseberry  Act,  |  1. 
waiter  injured  while  carrying  heavy  box  of 
■ilverware,  which  was  outside  the  duties  of  his 
employment  as  a  waiter,  was,  in  performing 
it,  engaged  in  line  of  his  duty  and  was  injured 
in  the  course  of  his  employment. — Burian  t, 
Los  Angelee  Caf£  Co.,  161  P.  4. 

Under  Roseberry  Act,  the  assumption  of  risk 
which  is  no  defense  to  a  Mrrants  action  for 
negligence  presupposes  a  failure  upon  the  part 
of  the  master  to  perform  some  duty  which  he 
owes  to  the  servant  or  some  negligence  of  the 
employer. — Id. 

<t=>206  (Cal.)  A  waiter  about  20  years  of  age 
could  not' recover  damages  from  his  employer 
for  injury  from  carrying  4  heavy  box  of  silver- 
ware, since  the  risk  of  overtaxing  his  strength 
or  UftiDg  capacity  rests  on  the  employ^.— Burian 
V.  Los  Angeles  Caffi  Co.,  161  P.  4. 

€=>2I7(1)  (Cal.)  A  servant  assumes  the  ordina- 
ry ritks  of  his  employment  so  far  as  they  are 
or  should  have  been  known  to  him.— Arthur  v. 
Merchants'  Ice  &  Cold  Stwage  Co.  of  An- 
geles, ]61  P.  121. 

«=3>2I7(1)  (Colo.)  A  servant  assnmee  not  only 
auch  liaks  as  from  the  nature  of  the  employ- 
mmt  as  ordinarily  conducted  he  must  nave 
known,  but  also  those  which  the  exercise  of  his 
opportunities  for  inspection  would  have  disclos- 
ed to  him.— El  Paso  County  Land  St  Fuel  Co.  v. 
HoweU,  161  P.  203. 

A  servant,  to  be  held  to  have  assumed  a  risk, 
need  not  have  knowledge  of  the  risk.  If  It  is 
such  that  an  ordinarily  prudent  man  under  the 
eircumatanees  could  by  reasonable  diligence  have 
dlMOvered  it— Id. 

«=»2I7(17)  (Cal.)  Under  Civ  Code,  %  1970,  as 
amended  by  St.  1907,  p.  119,  held  that,  where  a 
driver  proceeded  with  his  work  after  beius 
warned  that  the  horse  which  kicked  him  was 
addicted  to  kicking  vteiously,  he  assumed  the 
risk.— Arthur  v.  Merchants*  Ice  &  Cold  Storage 
Co.  of  Los  Angeles,  161  P.  121. 

(G)  ContPlbntorr  MesHireBoc  «f  Scrrant. 

<^238(3)  (Cal.)  When  a  safe  waj  has  been 

Brovided  for  an  employ^  for  performance  of  act, 
'  employ^  chooses  to  take  dangerous  way  and 
is  injured,  he  is  negligeuL- Hontz  v.  San  Pedro, 
L.  A.  &  S.  L.  R.  Co.,  161  P.  071. 

^9240(3)  (CaL)  If  an  experimced  railroad 
brakcman  and  switchman  left  position  of  safety 
and  boarded  moving  box  car  near  a  leaning 
drawbri<^e  which  he  knew  was  dangerous,  and 
was  atrudi  thereby  and  killed,  be  was  negligent. 
— HonU  V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  161 
P.  071. 
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(H)  Aetloni. 

^250}A  CNew^oL  IB  Key-No.  Series] 

(Wash.)  where  an  employ^  as  plaintiff 
in  an  action  under  the  federal  Employers'  Lia- 
WSitj  Act  re^ts  removal  to  the  f^eral  courts, 
he  elects  as  between  a  right  of  action  at  com- 
mon law  and  one  under  toe  statute,  and  most 
sbide  by  such  election  as  fixing  the  law  of  tiie 
case.— Killes  v.  Great  Northern  By.,  161  P.  681. 

^=>2503^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ®=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

e=9260(l;  (Cal.)  Complaint  in  servant's  action 
for  injury,  in  view  of  CJode  Civ.  Proc  §  452, 
construed  as  alleging  injury  while  he  was  dolnc 
work  imposed  under  circumstances  moving  him 
to  undertake  it.  so  as  to  bring  case  within  Rose- 
berry  Act,  S  1(1),  excluding  defense  of  assump- 
tion of  risk  as  to  servant  injured  in  course  of 
his  employment— Burian  v.  Los  Angeles  Ca£& 
Co.,  161  P.  4. 

«53264(10)  (Kan.)  Under  Code  Civ.  Proc.  |  134 
(Gen.  St  1909,  f  S727),  where  such  negligence 
is  pleaded  and  proven  aa  will  render  defendant 
liable  to  an  injured  servant,  it  is  not  a  ma- 
terial variance  that  other  acta  of  negligence, 
not  established  by  proof,  were  alleged  when 
such  allegations  could  not  have  misled  defend- 
ant—Truman V.  Kansas  City,  M.  &  O.  R.  Co., 
161  P.  587, 

0=9265(4)  (Kan.)  Instructions  that  workman 
was  not  required  to  prove  that  it  was  prac- 
ticable to  adopt  a  safeguard  to  machinery  and 
that  the  burden  to  prove  its  impracticability 
was  on  the  employer,  were  proper  under  the 
Factory  Act.—'Truman  r.  Kansas  City,  M.  ft 
O.  R.  Co..  161  P.  587. 

®=3270(11)  (Kan.^  Where  a  workman  in  a  car 
repair  shop  sustained  Injuries  from  an  unguard- 
ed circular  saw,  it  was  not  error  to  exclude  evi- 
dence that  other  saws  were  similarly  operated 
in  the  community  without  safeguards.— Truman 
V.  Kansas  City,  M.  &  O.  R.  Co..  161  P.  587. 

€=3270(12)  (Kan.)  Where  a  workman  in  a  car 
repair  ^op  austained  injuries  from  ao  unguard- 
ed circular  saw,  it  was  not  error  to  exclude 
evidence  that  the  machine  had  been  approved 
by  the  state  factory  inspector. — Truman  v, 
Kansas  City.  M.  &  O.  B.  Co.,  161  P.  587. 

^s»278(8)  (Okl)  In  action  for  personal  injuriea- 
claimed  tO'  have  resulted  from  negligence  of 
railroad  company,  in  allowing  brake  to  become 
out  of  repair,  evidence  held  insufficient  to  es- 
tablish the  negligence.— Lusk  v.  White,  161  P. 
541. 

«sa27B(14)  (Cal.)  Knowledge  of  owner  of  ani- 
mal of  vicious  propensities  cannot  4te  inferred 
from  a  statement  of  an  employ^  of  such  owner 
tbnt  the  horse  "once  got  him  and  kicked  the 
whole  shirt  oif  oE  him."— Arthur  v.  Merchants' 
Ice  Sc  Cold  Storage  Co.  of  Los  Angeles.  161  P. 
121. 

<3=>285(7)  (OkL)  In   action   by   railroad  em- 

Eloy^,  claimed  to  have  resulted  from  defective 
rake,  evidence  held  sufficient  to  take  to  jury 
question  whether  defendant's  negligence  waa 
tne  proximate  cause  of  the  injury.— Lusk  v. 
White,  161  P.  541. 

^=»2i5(10)  (Colo.)  In  miner's  action  for  injury 
from  tripiHiw  on  a  part  of  a  curtain  which  lap* 
ped  and  folded  on  floor  of  coal  mine  entry,  the 
manner  in  which  he  was  injured,  held  a  questioa 
for  the  jury.— El  Paso  County  Land  &  Fuel  Co. 
V.  Howell  161  P.  293. 

«=»286(13)  (OkL.)  In  actiom  hy  railroad  employ* 
claimed  to  have  resulted  from  defective  broke, 
evidence  held  sufficient  to  take  to  jury  gucfltioD 
of  primary  negligeBce  of  defendant— Luafc  t. 

White,  161  P.  541. 

€=>288(5)  (Colo.)  In  action  for  injury  from 
tripping  OB  a  pt^rt  of  a  -cHrtain  wUeh  lapped 
ana -folded  on  floor  of  a  coal  mine  entry,  wheth- 
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«r  plaintiff  as  as  onUn&rily  prodent  man  ahonld 
have  noticed  that  the  curtain  was  too  long,  held 
for  the  jury.— El  Paao  County  Land  &  Fuel  Oo. 
v.  Howell,  lai  P.  293. 

In  miner's  action  for  injury  from  tripping  on 
part  of  curtain  which  lapped  and  folded  on  floor 
of  mine  entry,  whether  oe  was  bonnd  to  recog- 
nica  that  there  was  danger  to  him  in  Imgtb  of 
the  curtain,  held  for  the  jory.— Id. 
«=>2e8(16)  (OU.)  Where  employ^  is  furnish- 
ed with  defective  tool  and  calls  attention  of 
master  thereto  and  continues  at  work  under 
specific  orders  to  nse  the  tool,  whether  he  as- 
snmed  the  risk  is  for  the  jury. — Chicago,  R.  I. 
&  P.  Ry.  Oo.  V.  Lillard,  161  P.  779. 
*=9289{8)  (Okl.)  Where  employ^  is  furnished 
defective  tool  and  calls  attention  of  master 
thereto  and  continues  at  work  under  specific 
orders,  whether  he  was  guilty  of  contrlbntory 
negligence  was  for  the  Jutt.— Chicago,  B,  I.  & 
P.  Ry.  Co.  V.  Lillard,  161  P.  779. 
^293(16)  (OkL)  An  inatructioD  that  if  tools 
furnished  are  simple  in  construction,  well  un< 
derstood  hy  men  of  ordinary  intelligence,  em- 
ployer need  not  inspect  them  is  not  erroneous 
as  submitting  issue  of  character  of  a  partic- 
olar  tool,  which  court  thereafter  instructed 
was  a  simple  tool  which  defendant  need  not  in- 
spect.—Chicago,  R.  I.  &  P.  Ry.  Oo.  V,  Lillard, 
161  P.  779. 

Inatraction  that  if  employer  failed  to  nse  or- 
dinaiT  care  in  furnishing  reasonably  safe  tools 
and  foreman  was  notified  of  defect,  defendant 
was  liable  in  absence  of  assumed  nak  or  con- 
tribatory  negligence  was  not  ezroneoui  as  re- 
qairing  inspection.— Id. 

tV.  UABrLITIEfl  FOB  IKJUBIEa  TO 
TUIAD  FBBSOM8. 
(A.)  Aeta  or  Omlvalons  of  Servamt* 

«»302(6>  (OaLApp.)  Under  GIt.  Code,  S  2338. 
building  company  which  furnished  automobile 
to  superintendent  of  constmction  for  use  in  its 
business,  held  not  liable  for  his  negligence  in 
running  into  plaintiff's  taxicab  while  driving 
friend  from  country  club  into  dty  after  having 
driven  earlier  in  the  evening  to  a  theater  and 
later  to  club.— MuUia  v.  Ye  Planry  Bids.  Co., 
161  P.  1008. 

(C)  Aotlons. 

€=»332(5)  <Oal.App.)  Any  negligence  proximate- 
ly causing  collision  of  a  train  with  an  auto, 
being  in  running  it  at  high  speed  without  warn- 
ing signal,  verdict  for  the  trainmen,  sued  joint- 
ly with  the  railroad,  is  an  acquittal  of  their 

frincipal  of  negligence^Tbompson  t.  Southern 
kc  Co.,  161  P.  21. 

VI.  WOBKMEN'S  COMPENSATION 
ACTS. 

(A)  Matuw  Mid  OrowBda  vf  llMtev*s  JAm- 
buitr> 

iS=»35l  (Kan.)  In  the  conduct  of  its  car  repair 
shop,  a  railroad  which  has  elected  not  to  come 
under  Workmen's  Compensation  Act,  is  gov- 
erned by  Factory  Act  and  not  by  Common  Car- 
rier's UaUlity  Actp^Trnman  t.  Kansas  City, 
H.  ft  O.  R.  Co.,  161  P.  687. 
^S936l  (CaLApp.)  Under  Workmen's  Compen- 
sation Insurance  and  Safety  Act,  SS  13,  14,  de- 
fijning  employer  and  employ^,  one  regularly  em- 
ployee as  dnver  for  contract  teamster  and  di- 
rected to  faaol  lomber  for  third  party,  using  his 
employer's  horse  and  third  party's  wagon,  when 
fatal  accident  occurred,  was  an  employ^  of  his 
regular  employer.— Kirkpatriek  v.  Industrial  Ac- 
cident Commission  of  California^  161  P.  274. 

The  regular  employer  of  decedent  held  not  to 
stand  in  any  different  relation  than  that  of  an 
"immediate  emplo\'er,"  as  those  words  are  used 
in  Workmen's  Compensation  Insurance  and 
Safety  Act,  |  30,  aubd.  d(l).— Id. 


«=s>S61  (OaLApp.)  Under  Workmen's  Gompen- 
aation  Act,  t  14,  excluding  employte  ennged  in 
horticultural  labor,  janitor  of  dancing  ball  and 
house,  injured  by  stepping  on  palm  thorn  while 
pruning  fig  tree,  held  not  entitled  to  compcusa- 
tiOD. — Kramer  v.  Industrial  Acc.  Commission  of 
State  of  California.  161  P.  278. 
^»362  (Cal.)  Railway  section  hand,  procured 
to  assist  in  fighting  fire  on  ranch,  was  not  en- 
gaged in  *Sunal  course  of  the  businefls"  of  the 
ranch  owner  within  Woricmen's  Compoisation 
Act.  X  14.— London  ft  Lamcashire  Guarantee  ft 
Accident  Go.  of  Caiuda  t.  Industrial  Accident 
Commission  of  California,  161  P.  2. 

«=>362  (Cal.)  Under  Workmen's  Compensation 
Act,  {  14,  held  that,  carpenter  hired  temporarily 
by  a  laundry  company  and  killed  while  repair- 
ing boose  of  a  stockholder,  was  a  casual  em- 
ployA  and  not  employed  in  umal  course  of  busi- 
ness of  company,  and  bfa  widow  was  not  entitied 
to  compensation  under  the  act — La  Grande 
Laundry  Co.  Pillsbury,  161  P.  988. 
^367  <Kan.)  Where  the  evidence  fails  to 
show  that  an  employ^  was  under  the  direction 
or  control  of  the  lessor  of  the  mine,  judgment 
against  the  lessor  under  WorkmMi's  Compensa- 
tion Act,  S  4,  is  error.— Manghlelle  r.  3.  H. 
Price  ft  Sons,  161  P.  907. 

4=»373  (CaL)  Where  one  emploved  to  fight  fire 
on  a  ranch  in  an  emergency,  after  his  work  had 
ended,  was  injured  by  stepping  into  a  squirrel 
hole,  his  injuries  did  not  arise  out  of  and  in 
the  course  of  his  employment  within  Workmen's 
Compensation  Act,  $  12a.— London  ft  Lancash- 
■ire  Guarantee  ft  Acddent  Co.  of  Canada  t. 
Industrial  Accident  Commission  of  California, 
161  P.  2. 

®=»375(1)  (Cal.)  Injury  to  employ^  of  railway 
section  gang,  secured  to  fight  fire  on  ranch,  be- 
fore he  returned  to  work  on  railway,  was  not 
received  while  in  the  employ  of  the  rdilway 
within  Workmen's  Compensation  Act.— London 
ft  Lancashire  Guarantee  ft  Accident  Co.  of  Can-, 
ada  T.  Industrial  Accident  Commission  of  Cali- 
fornia, 161  P.  2. 

^=>362  (Nev.)  Under  Workmen's  Compensation 
Act,  8  11,  allowing  workmen  to  elect  any  other 
remedy  at  law,  a  valid  release  executed  in 
California  by  a  servant,  a  citizen  of  California, 
was  valid  defense  to  action  by  htm  In  Nevada, 
notwithstanding  R«v.  Laws,  |  G062,  invalidat- 
ing servants'  reieasea— Leach  t.  Muon  Valley 
Mines  Co.,  161  P.  513. 

(C)  Prooeedlnss* 

«=9398  (Cal.)  Under  Workmen's  Compensation 
Act,  g  16,  barring  proceedings  before  the  Com- 
mfasiou  nut  commenced  within  six  months  after 
the  injury,  and  section  23,  providing  tor  filing 
answers,  the  defense  that  a  claim  is  barred  by 
the  six-mouth  period  is  waived  by  failure  to  an- 
awer.— Red  River  Lumber  Co.  v.  Pillsbury,  161 
P.  982. 

^=»405(1)  (Cal.)  In  proceedings  under  the 
Workmen's  Compensation  Act,  evidence  held 
to  authorise  a  finding  by  the  Industrial  Acci- 
dent Commisdon  tbat  there  was  an  agreement 
between  the  cmployt'r  and  workmen  as  to  com- 
pensation At'ithin  SIX  months  before  commence- 
ment nf  proceedinga.- Northwestern  Pac.  R.  Co. 
v.  Industrial  Acc.  Commission  o£  State  of  Cali- 
fornia, 161  P.  laS. 

$:»4I4  (CaL)  To  constitnte  an  agreement  with- 
in Workmen  s  Compensation  Act,  i  16,  extend- 
ing time  for  procaines  thereunder,  no  more 
is  necessary  than  understanding  as  to  amount 
to  be  paid  and  promise  of  emj^oyer  to  pay  that 
amount.— Northwestern  Pac.  B.  Go.  v.  Indaa- 
trial  Acc.  Commlasion  of  State  of  California, 
161  P.  123. 

■S=>4I7(5)  (CaL)  Under  Workmen's  Compensa- 
tion Act,  IS  81,  16,  where  Accident  Commission 
made  award  in  proceedings  commenced  more 
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than  six  months  after  the  only  pftyment  made, 
It  most  be  assnmed  on  review  that  tiie  Oommis- 
Bion  conclnded  there  was  an  agreement  for  pay- 
ment.~Nortbwe8tero  Pac  R.  Oo.  t.  Induatrial 
AcG.  OommiailMi  of  Stata  of  California,  161  P. 
123. 

«=!>4I7(7)  fCaI.App.J  Where  evidence  tends  to 
support  Industrial  Accident  Oommission's  find- 
ing of  fact  that  employe,  when  fatally  lojared, 
was  hi  employ  of  bis  refnilar  employer,  though 
furnished  to  another,  such  findiog  is  final,  and 
will  not  be  reviewed  on  certiorarC— Kirlipatrick 
V.  Industrial  Accident  Oomniiasioii  of  Caluomia, 
161  P.  274. 

MATERIALITY. 

See  Alteration  of  Instruments.  ^3»2. 

MAXIMS. 

See  BQuity.  «=»66. 

MEASURE  OF  DAMAGES. 

See  Damages,  ^V)8,  112,  216. 

MECHANICS'  LIENS. 

See  Evidence,  «=»142,  854;   Mortgages,  «=» 
IBl. 

ZI.  RIGHT  TO  UBN. 
(0>  Asveen«iit  or  Consoiit  of  Owner. 

«=>6I  (OU.)  The  light  to  a  Hen  for  labor 
and  material  for  improvements  OQ  realty,  under 
Rev.  Laws  1910^  |  3862,  Is  statutory,  and  ia  de- 
pendent on  a  binding  contract  with  the  owner 
or  some  one  lawfully  contraotinK  with  him  for 
such  labor  and  material.— I^ee  t.  Tonsor,  161  P. 
804. 

^=>64  (Cal.App.)  The  purchaser  of  real  estate 
under-  installment  contract  cannot  impress  the 
land  with  a  lien  for  street  Improvanenta  bind- 
ing upon  the  owner  in  tiw  absence  of  proof 
that  toe  real  owner  has  by  his  conduct  so  far 
coscurred  in  the  improvement  as  to  be  estopped 
to  deny  the  validity  of  the  lien.— McUlnn  v. 
Pritchard,  161  P.  H71. 

4s»78  (Nev.)  Under  Rev.  Laws  1912,  }  2213, 
owners  of  building,  altered  pursuant  to  their 
contract  with  parties  who  ordered  lumber,  could 
not,  by  posting  notice  of  nonliability  under  sec- 
tion 2221,  escape  liability  therefor.— Vordl  Lum- 
ber C3o.  V.  Bartlett,  161  P.  »33. 

(B)  Bulioontractora*  mmA  0«Btvaeior«* 
Worlcmeii  •&<!  Ualerlalmcn. 

^99(1)  (Wash.)  Rem.  &  Bal.  Code,  {  1133. 
requiring  notice  of  furnishing  materials  to  be 
served  on  the  owner  if  furnished  to  another 
than  the  owner,  does  not  require  notice  when 
the  husband,  acting  as  the  wife's  agent,  orders 
and  receives  the  goods  and  is  given  a  statement 
of  the  material  famished.— Spokane  Valley 
Lumber  &  Box  Co.  v.  Dawson,  161  P.  1191. 

m.  PBOGEEDIMGS  TO  PERFECT. 

«=9l32(4)  (Cal.)  Under  Code  Civ.  Proc.  5  H87, 
as  to  mechanics'  liens,  notice  of  claim  of  lien 
filed  within  30  days  of  notice  of  completion  is 
in  time  whether  filed  within  30  days  of  actual 
completion  or  not.— HuRhes  Mfg.  &  Lumber  Co. 
V.  Hathaway,  161  P.  1159. 

Under  Code  Civ.  Proc.  §  1187,  as  to  me- 
chanics' liens,  if  no  notice  of  comiiletion  is  filed, 
the  claimant  need  only  see  that  his  claim  is 
filed  within  90  days  after  filing  notice  of  com- 
i)lotion. — Id. 

«=s>l32(7)  (Cal.)  The  words  "completion  of 
building,"  as  used  in  Code  Civ.  Proc.  {  1187, 
as  to  mechanics*  Hens,  in  fixing  the  90-day 
period  for  notice  of  lien,  mean  either  actual 
coniplctimi  or  cesBnlion  of  labor  for  30  days  on 
the  building  or  occupation  or  aeceptauce,  but 
not  notice  of  completion.- Hughes  Mtg.  St  Lum- 
ber Co.  T.  H«tha«w,.16I  p.  U0». 
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«=»I58  (Wash.)  In  action  for  fineclonire 
of  materialman's  Iten,  refusal  of  leave  to  amend 
lien  on  ground  that  amendment  would  be  use- 
less was  pustified,  where  Hen  was  originally 
filed  dtarging  fee.  and  amwdment  aa  Mt«ht  to 
be  made  would  charge  leasehold  tntereit,  wUch 
had  been  terminated  by  forcible  entn  and  de- 
tainer proceedings.— Cuyon  Lamber  Co.  v.  Sex- 
ton, 161  P.  84L 

Vn.  EMFORCEMEITT. 

«=3246  (Wash.)  Under  Rem.  Code  191^.  H 
827,  830,  regulating  forcible  entry  and  detainer 
proceedings  oy  landlord  against  tenant,  and  au- 
thoriEing  a  Uenholder,  interested  la  continuance 
of  tenancy,  to  pay  judgment  into  court  and  so 
continue  leasehold  interest,  claimant  for  mate- 
rial or  labor  furnished  a  tenant  in  construction 
of  buildine  on  leased  premises  can  obtain  re- 
lief only  by  proceeding  in  the  statutory  way, 
and  not  by  action,  after  ouster  of  the  tenant 
in  action  of  forcible  entry  and  detainer.— Canyon 
Lumber  Oo.  v.  Sexton,  161  P.  841. 
®=327l(3)  (Cal.)  A  complaint  in  action  on  a 
mechanic's  lien  dencribing  the  land  on  which  the 
improvement  was,  and  averring  that  plaiutifTs 
claim  of  lien  was  filed  against  "said  land,"  and 
that  the  lieo  confained  a  description  of  the 
property  to  be  charged  therein,  sufficiently  show- 
ed that  the  claim  of  Hen  was  filed  against  the 
land  described  in  the  ccmiplaint— Schalidl 
Bell,  161  P.  983. 

«=>27l(5)  (Cal.)  In  view  of  Code  Oiv.  Proc.  {{ 
452,  1185,  1187,  1192.  a  complaint  in  action  on 
a  mectaanic'a  lien  averring  tlut  plaintiff  was  to 

perform  labor  and  furnish  material  necessary 

"in  and  about  the  repair  of  the  improvements 
on  said  lot"  held  to  specify  lien  upon  a  "building 
or  other  structure."— Schalich  v.  Bell,  161  P. 
983. 

^=9271(1^  (Cal.)  A  complaint  on  a  mechanic's 
lien  averring  that  defendant  contracted  with 
plaintiff  to  perform  work  and  furnish  material, 
nnd  that  he  did  perform  the  work  and  furnish 
the  material  "pursuant  to  said  contract,"  was 
not  open  to  the  objection  on  demurrer  that  it 
appeared  that  plaintiff  was  not  an  original  con- 
tractor, and  did  not  file  his  lien  within  the  time 
limited  for  a  subcontractor. — Schalich  v,  BeU, 
161  P.  983. 

4=9276(1)  (Cal.)  liCave  to  amend  answer  in  ac- 
ti(u  on  mechanic  lien  is  discretionary.— Schalidi 
V.  Bell,  161  P.  083. 

«=»276(2)  (Cal.)  Refusal  to  permit  defendant  at 
beginning  of  trial  to  amend  the  answer  to  deny 
aufiiciency  of  lien  claim  as  filed,  defendant  claim- 
ing to  have  oriKinally  supposed  the  claim  of  lien 
was  an  allegod  in  complaint,  wa^  not  abuse  of 
discrotioa.- Schalich  v.  Bell.  181  P.  9S3. 
<8=»277(3)  (Kan.)  In  action  to  foreclose  me- 
chanic's lien  on  silo,  where  the  only  defenxe 
was  the  bursting  of  the  silo  because  of  substitu- 
tion of  defective  material  and  the  spoilint:  of 
part  of  the  contents,  the  cnurt  properly  exdud- 
ed  evidence  of  the  condition  of  the  ailo  nt  the 
time  of  trial, — J.  II.  Rhodes  Lumber  Co.  v. 
Morris.  161  P.  622. 

•^280(6)  (Cal.)  Exclusion  of  original  chum  of 
lien  was  proper  in  action  on  mechanic's  lien, 
where  there  was  no  if^ae  on  validity  of  Hen.— • 
Schalich  v.  Bell,  161  P.  983. 
®:^28l(4)  (Kan.)  In  action  to  foreclose  me- 
chanic's lien  on  silo,  evidence  held  to  support 
a  verdict  for  plaintiff  for  the  value  the  silo 
less  damages  for  silago  spoiled  on  account  of 
defective  material  used  In  construction.— J.  B. 
Rhodes  Lnmber  Co.  v.  Morris,  161  P. 

MEMORANDA. 

See  Frauds.  Statute  of,  «3»103. 

MILITIA. 

es3i9  (Mont)  Where  plaintitF  alleged  and  prov- 
ed his  ownen^ip  of  liquors,  deatraction  by  de- 
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feodanta^  offlceri  of  the  st&te  militia,  wltlmut  JtAl 
consent,  and  his  damages  consequent  upon  the 
act,  he  made  out  a  prima  facie  case.— Herlihy  t. 
Donohue,  161  P.  164.  ,  .     .    ,  ■ 

OfBcers  of  state  militia,  who  admitted  plain- 
tilfs  ownership  of  stock  of  Uonors  and  their 
destraction  of  the  property,  rendered  tDemselTes 
liable,  in  nominal  damages  at  least,  unless  they 
could  offer  legal  justification  for  their  act.~Id. 

Officers  o£  militia  held  unable  to  jostiCy  as 
military  necessity  destruction  of  saloon  keeper  s 
stock  of  Hqiiors  for  violation  of  cIoHutg  order 
promolgated  by  ccmmander  in  district  declarsd 
to  be  in  state  of  insurrection  on  accotint  of  la- 
bor troubles. — Id-  „  .      ,   ^  a 

Subordinate  militia  officers,  who  destroyed 
stock  of  saloon  keeper  who  failed  to  observe  su- 
perior officer's  closing  order  during  labor  trou- 
bles. heU  protected,  agaiuat  dvU  liability  by 
their  superiw's  order.— Id. 

MINES  AND  MINERALS. 

Bee  Limitation  of  Actions,  ®=372,  100. 

I.  PUBLIO  MINERAL  IiAlflDS. 

(A)  ReserTatlon  and  DlspoMl  In  General. 

«=>5  (Wash.)  Under  Rem.  Code  1915,  S  6675, 
as  to  sales  of  public  lands,  and  section  6i91, 
as  to  leases  for  extraction  of  petroleum  from 
state  lands,  an  applicant  is  entitled  to  a  lease 
if  the  lands  are  subject  to  lease  and  he  has 
fully  complied  with  the  statutes  relating  there- 
to; the  commissioner  being  without  discretion 
in  leasing  lands.— State  v.  Savidpe,  161  P.  471. 

Under  Kem.  Code  1915,  St  «875,  6791,  as  to 
sale  and  lease  of  public  lands  a^d  oil  rights, 
held,  that  the  land  commissioner  may  lease  the 
right  to  extract  oils  from  lands,  tboagb  they 
have  been  sold  with  reserved  right  to  extract 

It  is  prerequisite  to  a  lease  of  the  right  to 
extract  oils  from  lands  that  prorisioa  be  made 
to  pay  the  owner  any  damages  to  be  capsea 
by  the  entry.— Id.  .        v     .  .  • 

A  contracting  purchaser  from  toe  state  la  an 
owner,  so  that  his  damages  for  entry  must  be 
ascertained.— Id. 

tBl  Lonatlon  ond  Aa«nil«lUo»  of  Claims. 
«S99|6  (Idaho)  As  the  terms  "lodes,  veins,  and 
ledges"  are  used  in  acts  of  Congress,  it  was 
not  intended  to  make  distinctions  based  on  gen- 
ftir  principle,  but,  when  precious  metals  occur 
in  tilted  beds  associated  with  subsequent  fis- 
suring  and  mineralization,  they  are  subject  to 
location  as  veins  and  lodes  within  such  acta.— 
Alameda  Mining  Co.  v.  Success  Mining  Co.,  161 
P.  862. 

«=>23(3)  (Utah)  The  $100  worth  of  work  re- 
quired by  Act  Cong.  May  10,  1872,  I  5,  as 
amended  by  Act  Cong.  Jan.  22,  1880,  §  2,  to  he 
done  during  each  year  on  a  located  mining  claim 
having  been  commenced  on  the  last  day  of  the 
year,  and  thereafter  continued,  forfeiture  is  pre- 
vented, and  no  right  acquired  under  a  relocation 
the  first  day  of  the  next  year  before  completion 
of  the  work.— Plough  v.  Nelson,  161  P.  1134. 
«5>30  (Idaho)  An  "apex"  is  that  portion  of  a 
terminal  edge  of  a  vein  from  which  the  vein  ex- 
tends downward  in  the  direction  of  the  dip  and 
is  the  point  from  which  vein  has  a  dip  as  well 
as  a  strike.— Alameda  Mining  Go.  v.  Success 
Mining  Co.,  161  P.  862. 

«=>3I(1)  (Idaho)  Under  Eev.  St.  U.  S.  S 
2322  (v.  S.  Comp.  St.  1913,  §  4618),  extralat- 
eral  rights  in  a  mining  claim  are  determined  by 
the  apex  and  not  on  the  levels  disclosed  by 
working  of  the  mine.— Alameda  Mining  Co.  v. 
Success  Mining  Co.,  161  P.  Sij2. 

The  course  of  a  vein  is  not  determint^d  03 
its  direction  at  any  point,  where  the  vein  is  a 
crooked  one,  and-  an  extralateral  right  must  be 


determined  by  course  of  vein  at  apex  or  at  the 
surface  or  at  the  nearest  point  to  the  surface. 
-Id. 

Extralateral  rights  to  a  vein  depend  on  the 
position  of  the  top  or  apex.— Id. 
®=»3I(3)  (Idaho)  That  a  vein  tenninates  against 
granite  or  monzonlto  does  not  affect  extralateral 
rights  given  by  Rev.  St  U.  S.  I  2322  (U.  S. 
Comp.  St.  1913,  I  4618).— Alameda  Mining  Co. 
V.  Success  Mining  Co.,  161  P.  862. 
^=»34  (Utah)  Under  provisions  of  contract 
for  sale  of  unpatented  raining  claims  as  to  pay- 
ment of  balance  otit  of  net  proceeds  of  ore, 
plaintiff  could  not  recover  balance  where  there 
was  no  obligation  to  develop  the  claims  within 
reasonable  time,  as  the  balance  was  not  due.— 
Johnson  v.  Geddes,  161  P.  910. 
«=»38(18)  (Idaho)  Evidence  held  to  abow  that 
the  vein  of  a  mining  claim  has  both  a  strike  and 
a  dip.— Alameda  Mining  Oo.  t.  Success  Mining 
Co.,  161  P.  862. 

Evid«ice  held  to  show  continuity  of  the  vein 
in  a  mining  claim  on  the  dip  from  tl)e  apex  to 
the  l,200^t  level.— Id. 

^38(24)  (Idaho)  EMndings  in  action  to  quiet 
title  to  mininp:  claim  held  to  amount  In  law  to 
findings  that  the  vein  or  lode  of  a  certain  claim 
apexes  within  the  surface  boundaries  of  the 
claim.— Alameda  Mining  Oo.  v.  Success  Mining 
Co.,  161  P.  862. 

Where  the  main  issue  tendered  by  cross-com- 
plaint in  action  to  quiet  title  to  mining  claim 
was  whether  the  apex  of  the  vein  was  within  the 
exterior  boundaries  of  the  dalm,  the  court  on^t 
to  make  direct  finding  therem.— Id. 

II.  XTTUE.  OOMVETAirCEB.  AKD 

CONTRAOTS. 
<A)  Rlsht*  and  Remedies  of  Owners. 

«=»50  (Nev:)  Under  Act  Cong.  July  26,  1866, 
providing  for  patenting  of  mining  claims,  and 
Rev.  Laws,  U  4951-4953,  enacted  subseqaent 
thereto,,  held,  that  the  two-year  limitation  for 
the  recovery  of  mining  Claims  applied  to  patent- 
ed as  well  as  unpatented  claims.— Wren  v.  Dix- 
on, 161  P.  722. 

(B)  Conveyanoea  in  GeneraL 

<S=3M(3)  (Utah)  In  action  for  balance  due  up- 
on purchase  price  of  mining  claims,  evidence  held 
not  to  sustain  a  finding  that  the  defendants 
could  have  realized  net  proceeds  in  any  amount 
between  July,  1901,  and  September,  1900,  out 
of  which  to  pay  balance  according  to  contract.- 
Johnson  v.  Geddes,  161  P.  910. 

(C>  Leaacs,  Lleena«a,  and  Contraots. 

«=383  (Kan.)  A  contract  by  which  a  pipe  line 
company  agreed  to  accept  a  minimum  number 
of  feet  of  gas  from  owners  of  gas  leases,  and 
prodacing  wells,  held  executory;  titie  to  the 
gas  passing  only  as  delivery  was  made.— Ely  y. 
Wichita  Nktuml  Gas  Co..  161  P.  649. 

A  contract  by  which  distributing  company 
agreed  to  purchase  merchantable  natural  gas, 
held  to  implv  conformity  to  ordinary  and  rea- 
sonable standard  of  quality,  and  where  gas  of- 
fered for  sale  contained  only  about  half  aa 
many  British  thermal  units  per  cubic  foot  as 
other  gas  obuined  by  the  company,  it  was  not 
merchantable.- Id. 


MINORS. 

Bee  Infanta. 

MISCARRIAGE. 

See  Abortion. 

MISREPRESENTATION. 

See  IRiaud.  
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MISTAKE. 

See  Indictment  and  Information,  «s>70:  Pay- 
ment, «=b86;  Sales,  •S=»36. 

MODELS. 

See  EMdence,  4;=»195. 

MODIFICATION. 

See  Appeal  and  Error,  «s>1149,  llSl;  Con- 
tracts. «S3>246. 

MORTGAGES. 

See  Appeal  and  Error,  ^=»1176:  Banbrnptcy, 
4s9>166;  Chattel  MortgaKes;  Contracts, 
188 ;  CDTpoTatitms,  ^s»4TO ;  Dower,  4=s»46. 

I.  REQUZSITES  AMD  VAXISITT. 

(A)  Nature  and  EasentlalB  of  OoaTeraBoea 
mm  SccnritT- 

^=>7  (Or.)  Where  land  is  transferred  to  trustee 
to  secure  a  loan  from  a  bank,  it  is  to  be  treated 
as  a  mortgage,  and  foreclosed  only  in  the  statu- 
tory manner.— First  National  Bank  v.  Court- 
right,  Ifll  P.  966. 

i8=»32(2)  (MoQt)  Whether  a  deed  absolute  on 
its  face  was  a  mortgage  depends  on  the  iDtention 
of  the  parties.— Robitaillfi  v.  Bonlet,  161  P. 

m 

4=^32(3)  (Idaho)  The  borr<fwing  of  money  and 
making  of  mortgage  was  a  separate  transaction 
&om  contract  of  sale  to  mortgagee,  two  years 
later,  after  default.— Shaner  v.  Rathdrum  State 
Bank,  161  P.  90. 

€»32(&)  {Idaho)  A  deed  absolute  cannot  be 
held  a  mortgage  unless  there  is  a  debt  to  be 
secured.— Shaner  y,  Rathdrum  State  Bank,  161 
P.  90. 

«=33(2)  (Idaho)  Where  on  default  of  mort- 
gagor, he  and  his  wife  executed  warranty  deed 
to  creditor,  who  gave  separate  agreement,  giv- 
ing right  to  repurchase  within  one  year,  the 
transaction  was  a  sale  and  not  a  mortgage.— 
Shaner  t.  Rathdrum  State  Bank,  161  P.  90. 

^=>36  (Utah)  Where  after  deeds  were  executed, 
grantee  made  a  written  declaration  of  a  naked 
trust  for  the  benefit  of  grantor  and  his  heirs, 
it  most  be  assumed  that  such  was  the  intention 
of  parties,  and  an  intention  to  create  a  mortgage 
cannot  be  presamed.-rWelsh,  DriecoU  &  Buck  t. 
Buck,  161  P.  45C.  ^ 

«=>38(1)  (Idaho)  Ehridenoe  in  action  to  declare 
deed  a  mortgage  heU  to  Boatain  judgment  for 
defendants.— ^aner  t.  Batfadmm  State  Bank. 
161  P.  90. 

In  action  to  declare  deed  a  mortgage,  evidence 
Aeld  to  show  that  value  of  property  conveyed, 
while  slightly  more  than  debt  extingniBbed,  did 
not  indicate  fraud  or  overreaching. — Id. 

4»38(2)  (Idaho)  Where  one  asserts  that  deed 
absolute  on  its  face  with  conditional  contract 
to  reconvey  is  a  mortgage,  he  must  show  by 
convincing  evidence  that  it  was  Intended  as 
mortgage  and  not  a  sale.— Shaner  t.  Batiidrom 
State  Bank,  161  P.  90. 

<D)  Taliditr. 

^»86(3)  (Kan.)  In  suit  to  foreclose  purchase- 
money  mortgage,  where  defendant  set  up  coun- 
terclaim for  miarcj^resentatlonB  as  to  the  true 
boundary  lines,  evidence  held  to  sustain  find- 
ings for  plaintiff.— Bullington  v.  Patterson,  161 
P.  614. 

In  suit  to  foreclose  purchase-money  mortgage, 
where  defendant  set  up  counterclaim  for  mis- 
representations as  to  boundary  lines,  evidence 
held  to  sustain  findings  that  certain  surveys 
and  evidence  as  to  loc^ition  of  the  boundary 
lines  were  unsatisfactory. — Id. 
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m.  GOHSTBirOTIOH   AND  OFBRA- 
TZON. 

(D)  aod  Prlorttr. 

4=9»I5I(8)  (OU.)  Where  owner  assumed  debt  ol 
contractor  to  materialman  and  gave  note  there- 
for, materialman's  lien,  filed  after  60  but  within 
120  days  after  last  material  was  furnished, 
was  inferior  to  mortgage  recorded  prior  thereto. 
-Jefferson  Trust  Co.  t.  J.  S.  Marfield  Lumber 
Co..  161  P.  786. 

nr.  BioKTs  AKB  uabujtibs  of 

PABTIES. 

®=»209  (Or.)  The  cestui  may  call  upon  the  trus- 
tee to  foreclose  a  mortgage,  evidenced  by  con- 
veyance to  trustee,  by  appropriate  legal  pro- 
ceedings, and  apply  the  proceeds  to  the  debt. — 
First  Nat  Bank  v.  Ourtright,  181  P.  966. 

In  a  creditors'  suit,  in  which  plaintiff  was 
cestui  of  a  deed  securing  its  loan,  and  the  trus- 
tee of  such  trust  and  the  debtor  and  others  were 
defendants,  the  complaint  asking  for  decree  re- 
quiring the  trustee  to  "sell  and  dispose"  of  the 
property  held  by  him  as  trustee,  a  decree  would 
be  entered  merely  directing  die  trustee  to  fore- 
close the  mortgage  by  appropriate  proceedings. 
— Id. 

VZ.  TBANSFEB  OF  PBOPBRTT  MOBT- 
OAOED  OB  OF  EQUITY  OF 
BEDEBSPTIOir. 

'3=>294  (Idaho)  Payment  of  mortgage  indebted- 
ness may  be  made  by  tmnsfer  to  mortgagee  of 
the  premises.— Shaner  v.  Rathdrum  State  Bank, 
161  P.  90. 

IX.  FOBECLOSUniB  BT  EXBBCISE  OF 
POWEB  OF  SAI^E. 

^372(1)  (Cal.)  In  absence  of  notice,  title  of 
purchaser  of  real  estate  at  sale  under  power  in 
deed  of  trust,  held  not  affected  by  defects  in  ti- 
tle of  mortgagor's  grantor  consisting  of  lack  of 
consideration  and  false  representations. — Ca- 
ruthers  Bldg.  Co.  r.  Johnson,  161  P.  985. 

X.  rOBECI.OSUItE  BT  AGTION. 
(A)  Nature  and  Ponn  of  Hamedy. 

€=»383  (Okl.)  Suit  to  foreclose  real  estate  mort- 
gage may  be  maiotalned  without  seeking  person- 
al judgment  for  mortgage  dd>t^EcholB  t.  Bee- 
burgh,  161  P.  1065. 

(F)  Pleadlnsr  amd  BMd«ae«. 

€=9463  (Okl.)  In  foreclosure  evidence  Md  to 
sustain  judgment  as  to  foreclosure,  though  not 
as  to  certain  other  issues.— Echols  v.  Reebu^h, 
161  P.  1065. 

(J)  Sale. 

«=>SI4  (Wash.)  Where  different  mortgages  on 
the  same  property  are  foreclosed  in  one  suit, 
the  court  need  not  order  successive  sales,  in 
view  of  Rem.  Code  1915,  {  1118.— E.  I.  Dupont 
de  Nemours  Powder  Co.  v.  Virges,  161  P.  833. 
$=a535(3)  (Or.)  A  mortgagee,  puicbasEng  at  a 
sheriff's  sale  with  knowledge  of  plaintiff's  prior 
equity  in  land  as  purchaser  in  possession  under 
an  oral  agreement  with  mortgager,  acquired  no 
rarcater  estate  than  mortgagor  held. — Skinner  t. 
Furnas,  161  P.  962. 

«»543  (Kan.)  In  Code  Civ.  Proc  M  476,  402 
(Gen.  St  1809,  S|  6071,  6087).  relating  to  pos- 
session of  realty  sold  under  execution,  the 
words  "defendant  owner"  indude  an  owner  of 
realty  sold  under  foreclosure  on  cross-petition 
in  suit  in  which  the  owner  was  plaintiff,  and 
the  mortgagee  defendant. — Hayes  t.  Waggoiw, 

lai  P.  m^. 

A  defendant  owner's  right  to  possesrion  of 
realty  sold  under  execution  or  order  of  sale 
during  redemption  period  Is  not  affected  by  con- 
tract between  holder  of  certificate  of  sale  and 
his  assignee— -Id. 
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XI.  BEDEMPTIOR. 

^=>608'/2  (Idaho)  A  grantor,  claiming  that 
deed  absolute  on  its  face  is  mortgage,  ought  not 
to  recover  without  tendering  amount  of  debt. — 
Shaner  t.  Bathdrum  State  Banl^,  161  P.  90. 
«s3608'/2  (Utah)  In  on  action  to  have  deeds  de- 
clared mortKages,  where  defendants  stated  neces- 
aar;  facts  in  answer  and  prayed  that  title  be 
quieted  and  findiogs  are  Bufficient  to  authorize 
snch  relief,  held  that  court  erred  in  not  enter- 
ing a  decree  granting  defendanta  the  affirmative 
relief.— Welsh,  Driscoll  &  Buck  r.  Bucli,  161 
P.  465. 

MOTIONS. 

See*  Appeal  and  Grror,  ^=>2S7;    New  Trial, 
®=»119-166:    Pleading,  «=»343,  349. 

<e=>58  (Or.)  The  aatboritjr  to  make  an  order 
nunc  pro  taoc  cannot  be  nsed  to  amend  or 
duutge  an  order  actnollr  made.— ITblte  t.  Bast 
Side  Mill  ft  Lumber  Oo.,  161  P.  968k 

MOTIVE. 

See  Homicide,  t=3>287. 

MOTORCYCLES. 

See  Monlefpal  CorporatiMs,  «=3705, 

MOVING  BUILDINGS. 

See  Eteetrtdtr.  ^16.  / 

MUNICIPAL  CORPORATIONS. 

See  Adverse  Possession,  ^»7,  8;  Appeal  and 
Error,  «s»931;  Constitutional  lUw, 
63 ;  Counties ;  Estoppel,  ^=>62 ;  Evidence, 
^168;  Jury,  «=>23;  Limitation  of  Ac- 
tions, «s»74;  Mandamue,  «=»73,  109;  Navl- 
■able  Wtttera.  «=»87:  Sc^oola  and  School 
Distxlcte:  Street  Bailroada;  Time,  «Ba>9. 

in.  X^EOISIiATTVE  OONTBOXi  OF  MV- 
HICIFAI.  ACTS,  BIGHTS,  ASH 
IJABIXITIES. 

*»64  (Or.)  Const  art  11,  i  2.  giving  the  right 
to  ad<vt  borne  mle  charters,  did  not  sarrendet 
to  munidpalJtiea  eo  chartered  the  state  aover- 
eigntjr  in  matters  of  general  concern  not  proper- 
ly municipaL-City  of  Woodbum  v.  PuUic  Serv- 
loe  Gomouasion  of  Oregon,  161  P.  891. 

V.  OFFIOEBS,  AOEKTS,  AUD  EM- 
PI.O-SX8. 
(C>  Aveats  amd  Hmployte. 

^214(8)  (CaLApp.)  Under  the  charter  of  the 
city  and  county  of  San  Francisco,  held,  its 
dvll  service  commission  cannot  employ  an  at- 
torney at  the  dty'a  expense  to  defend  them, 
when  the  city  attorney  ib  ready  and  willing  to 
do  so.— Rafael  v.  Boyle,  161  P.  126. 

vn.  cohtraotb  m  oeneraIi. 

«=9247  (Okl.)  One  dealing  with  a  municipality 
does  so  with  luowledge  of  its  and  its  agent^ 
powers,  and  cannot  recover  on  a  contract  beyond 
powers  of  the  municipality  or  agents.— City  of 
Enid  V.  Wamer-Quinlan  Asphalt  Co.,  161  P. 
1092. 

^249  (CaLApp.)  Where  defendant  city  in- 
formed plaintiff  that  it  was  under  obligation  to 
comply  with  ordinance  regulating  furnishing  of 
electric  current,  and  that  it  would  not  pay  for 
current  not  so  furnished,  held,  plaintiff  conid 
not  recover  for  electricity  used  in  city  street 
lamps  In  daytime  on  theory  that  its  use  created 
an  implication  that  service  was  performed  at 
request  of  city.— Tuolumne  County  Electric 
I'ower  &  Liglit  Co.  v.  City  of  Sonoru,  161  P. 
128. ' 


EK.  PVBLIO  nCBBOVEMEXTS. 

(A)  Poirer   to    Halce    Improrameata  or 

Grant  Aid  TImefor. 

€=3267  (Wash.)  Ordinance  authorising  and  di- 
recting city's  board  of  public  works  to  construct 
a  railroad  in  accordance  with  city  engineer's 
plans  embrace  a  reconstruction  made  necessan 
b;  a  thaw.— Waldy  t.  Citj  of  Seatde.  161  P. 


(B)  PnllmlBaxT    Pvoeeedlasa   aad  Ordl- 
Mtaeea  M  BuolutloBs. 

«=>293(2)  (Wash.)  Under  Laws  1911.  p.  444,  S 
10,  prescribing  the  procedure  of  city  counciu 
in  making  lodiu  improvements  and  assessments 
against  property  to  be  benefited,  a  di^cram  of 
the  proposed  improvement  filed  nader  the  reso- 
lution of  the  council  and  referred  to  therein 
may  be  looked  to  in  aid  of  the  resolution.-^ 
Wilcc  V.  City  of  Cheney,  161  P.  72. 

Where  the  resolution  for  a  local  improvement 
under  Laws  1911,  p.  444.  %  10,  specifically 
mentioned  culverts  and  catch-basins,  tne  cost  of 
constructing  such  culverts  and  catch-basinB  con- 
stituted a  part  of  the  proposed  improvement  and 
was  chargeable  against  the  property  benefited. 
— Id. 

A  resolatlon  for  construction  of  local  improve- 
ment under  Laws  1011,  p.  444,  I  10,  referring 
to  a  diagram  on  file  but  not  in  terms  directing 
the  preparation  of  such  diagram  so  as  to  show 
particular  details  of  the  improvement,  held  a 
substantial  compliance  with  the  statute, — Id. 
«=>297(1)  (Cal.App.)  Under  Charter  of  City  of 
Santa  Kosa,  }  72,  held  that,  where  a  street  has 
been  improved,  proceedings  for  a  second  im- 
provement undAr  same  authority  must  be  treated 
as  for  a  first  improvement,  although  in  mean- 
time other  parts  have  been  again  improved,  so 
that  timely  objections  will  bar  further  proceed- 
ings for  period  of  dz  months.— City  StreM  Im- 
provement Go.  v.  Lee,  161  P.  760. 

(C)  Oontrsat*. 

4»347C2)  (Okl.)  A  person  loaning  money  to 
contractor  to  pay  for  labor  and  material  fur- 
nished the  contractor  is  not  protected  by  a 
bond  executed  in  conformity  to  Rev.  Laws  1910^ 
i  3881.— First  Nat  Bank  V.  Sontlieni  Surety  Co., 
161  P.  539. 

<g=»347(2>  (Wash.)  Assignments  to  a  bank  of 
ail  moneys  to  become  due  to  contractors  as  se- 
curity for  notes  held  a  valid  appropriation  to 
the  banit's  notes  of  fund  afterward  i;aid  into 
court  by  city  superior  to  right  of  laliorers  or 
materialmen,  and  superior  to  right  of  Bubroca- 
tioR  in  aore^. — Northwestern  Nat.  Bank  of  Bel- 
lingham  v.  Guardian  Casualty  &  Guaranty  Oo., 
161  P.  473. 

Assignments  of  labor  and  material  doima  held 
not,  because  of  the  agreement  between  contrac- 
tor and  bank  to  advance  money  for  this  pur- 
pose, ertingniahed  so  far  as  bond  is  concerned 
apon  their  payment  by  bank. — Id. 

Where  a  bank  paid  and  took  assignments 
of  claims  for  labor  and  material  under  an  agree- 
ment with  contractor,  surety  could  not  claim 
that,  because  it  was  not  surety  for  money  ad- 
vanced by  bank  to  contractor,  fund  paid  into 
court  by  city  should  be  first  applied  to  ass^ed 
claimft. — Id. 

Claims  of  two  subcontractors  and  their  book- 
keeper held  not  assertable  against  contractor's 
bond  to  exclusion  of  surety's  right  of  subroga- 
tion, and  assignment  carried  no  rights  except 
agnin^t  contractors'  personally.— Id. 
«s»358(8>  (Wash.)  Though  a  contntct  with  a 
city  for  construction  declares  that  the  engi- 
neer'fl  determination  of  amounts  of  work  shall 
be  final,  it,  lieing  so  manifestly  erroneous  as  to 
evidence  arbitrary  and  capricious  action,  will 
be  disregarded.— State  t.  CS^  of  Seattle,  161 
P.  478. 

«=9360(7)  (Wash.)  City  accepting  extra  wwk 
hdd  in  no  fmeitioa  to  nrgi  silence  of  findings 
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apon  attempt  to  agree  Id  wridnf  u  to  price 
tDerefor,  as  provided  by  eontnct— Wal^ 
Caty  of  Seattfe.  161  P.  65. 
4es>370  (WflBb.)  Where  a  dty  oommlnried  its 
local  impNTement  fond  with  Its  fund, 
kbA  there  ranained  cootiDaousl;  in  that  fui^ 
sufficient  to  meet  local  improTement  warrants, 
the  general  fond  was  available  for  their  pay- 
ment.—State  T.  Oit7  of  CentraUa,  161  P.  74. 

Where  local  improvement  fond  commingled 
with  city's  general  fund  was  available  to  pay 
local  improvement  warrants,  and  such  com- 
mingled mnd  was  in  possession  of  present  city 
treuurer,  it  T^as  no  objection  that  he  did  not 
hold  the  office  when  local  improvement  fond 
was  received. — Id. 

«=»372{1)  (Wash.)  Under  Local  Improvement 
Act,  I  28,  the  local  improvement  innd  is  a 
trust  fond.— State  v.  City  of  CentraUa,  161 
P.  74.  . 

«s»374<l)  (Okl.)  A  contractor  for  municipal 
paving  is  charged  with  knowledge  of  law  under 
which  a  contract  for  street  paving  is  let,  and  la 
bound  to  ascertain  whether  aasessments  by 
wbidi  it  is  proposed  to  pay  for  pavement  can 
be  validly  levied.— City  of  Enid  v.  Warner-Quin- 
Un  Asphalt  Ga,  161  P.  1002. 

Where  contract  for  street  paving  provided  for 
payment  by  assessments  and  city  delivered  to 
contractor  legally  authorized  assessments  and 
tax  .warrants,  contractor  cannot  recover  from 
city  because  some  of  the  assessments  were  uneo' 
forceable,  being  against  property  belonging  to 
United  States,— Id. 

«=>374^)  (Wash.)  Under  the  charter  of  the 
city  of  Seattle  it  was  not  a  condition  precedent 
to  an  action  for  balance  due  on  a  contract  for 

fiublic  improvement,  and  not  for  diimages  arls- 
ag  out  of  breach  thereof,  that  any  claim  tor 
dainagee  should  have  been  filed, — Waldy  v.  City 
of  Seattle,  161  P.  65. 

®S9374(3)  (Okl.)  Petition  by  paving  contractor 
to  recover  from  municipality,  asBessments 
against  part  of  abutting  proi>erty,  being  unen- 
forceable, held  not  to  state  cause  of  action. — (Kty 
of  Enid  T.  Wamer^Quinlan  Asphalt  Co.,  161  P, 
1092. 

^374(6)  (Wash,)  Findings  that  performance 
of  contract  with  city  was  renderea  impossible, 
and  that  the  city  and  contractor  jointly  employ- 
ed subcontractor  to  perform  the  extra  work, 
showed  an  assignment  of  contract  to  subcon- 
tractor.—Waldy  T.  City  of  Seattle,  161  P.  6D. 

(D)  Dam&KMb 

^ss>404iS)  (Utohll  Where  there  was  testimony 
that  defendant  city  in  adjasting  a  street  grade 
took  a  strip  of  plaintiffs'  land,  tore  down  their 
fence,  and  dumped  material  on  their  property, 
held,  that  a  directed  verdict  for  defendant  was 
properly  refuBed.— Richards  t.  Salt  Lake  City, 
161  P.  680. 

(B)  AMseuiK«nts  for  Baneflts,  mnd  8p*elKl 
Taxes. 

«=9426  (Wash.)  Under  Rem,  Code  1015,  9  0875, 
a  "local  improvement"  being  a  public  Improve- 
ment hv  which  adjoining  realty  is  specially 
benefitea,  a  state  armory  site  not  on  udelancTs 
and  within  corporate  limits  of  city,  held  liable 
for  assessments  for  benelita  for  street  improve- 
ments.—In  re  Western  Ave.,  161  P.  381. 
«s»486(3)  (Wash.)  Where  at  time  an  ordinance 
for  condemnation  of  property  to  make  a  pro- 
posed improvement  was  passed  it  was  not  known 
that  the  improvement  would  affect  state  prop- 
erty, but  when  it  was  determined  that  state 
property  wu  specially  benefited  notice  was  given 
to  state,  or  at  least  it  appeared  and  objected. 
held  that  there  was  a  sufficient  notice  UodQr 
Rem.  Code  1915,  t  6S77,— In  re  Western  Ave., 
161  P.  381. 

•»498  (Vtash,)  Whether  or  not  property  is 
benehtcd  by  a  local  improvenient  is  a  question 
of  fact  to  be  detannined  by  board  of  iwinftnt 
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domain  comsrisdonen,  vhtM  decision  fa  re- 
viewable by  superior  court— In  re  Western  An., 

161  P.  38l 

«=»502(8)  (Wash.)  In  a  proceeding  to  confirm 
an  assessment  of  oenefits  for  an  improvement, 
evidence  held  to  support  a  finding  that  objector's 
property  situated  a  mile  from  improvement  was 
specially  benefited.— In  re  Western  Ava,  161 
PV381. 

«=3>508(6)  (Wash J  An  order  of  lower  court 
confirming  finding  that  property  is  benefited  by 
an  improvement  will  not  be  reversed  except  in 
cases  of  fraud,  mistake,  arbitrary  action  amount- 
ing to  an  abuse  of  discntion.  or  where  funda- 
mentally wrong  which  must  clearly  appear  from 
the  evidence.— In  re  Weatem  Ave.,  161  P,  .381. 

X.  FOLIOS  POWER  AZn>  REOITI^- 
TIONB. 

(A)  DeI*ar««lon,  Bxtent,  anA  Bxerelse  of 
Power, 

«=>6I9  (Or.)  The  right  to  regulate  rates  Is  m 
matter  of  general  e<«iceni,  and  does  not  pertain 
solely  to  municipal  affairs. — City  of  Woodbum 
V.  Public  Service  CommfsslMi  of  Oregon,  161 
P.89L 

XX.  USE  AKD  KEGtTUlTIOIf  OF  PUB- 
UtO  PXiAOES,  PBOFEBTT. 
AlTD  WORKS. 
fA)  Stroots  and  Other  Pnfell*  War*. 

•8=>648  (Wash.)  Where  there  had  been  for  34 
years  continuously  a  well-defined  road  In  a  city 
used  generally  by  the  public  under  claim  of  right, 
the  city  ac(iulred  title  to  such  road  as  «  street 
by  prescription.— City  of  Olympla  t.  Lemon, 
161  P.  303. 

Whfre  a  right  to  a  city  street  is  acquired 
by  usage,  the  city's  right  Is  not  limited  to  the 
actual  beaten  path,  but  it  acQujrea  a  right  to 
such  width  us  is  reasonably  necessary  for  the 
public  easement  of  travel. — Id. 
«=>705(2)  (CaL)  Driving  along  the  left-hand 
side  of  a  street  is  not,  of  Itself,  negligence ;  but 
becomes  so,  if  at  all,  only  because  of  tbe  sur- 
ronadlnf  circumstances  or  because  forbidden  by 
law  or  ordinance.— Harris  t.  Johnson,  161  P, 
1165. 

«=»706(8)  (Or.)  Where  a  motorist  was  proceed- 
ing lawfully  to  pass  a  street  car,  snd  a  child 
hidden  by  a  telegraph  pole  on  tbe  side  of  the 
Htreet  ran  out  so  that  there  was  no  opportunity 
tor  the  motorist  to  prevent  the  accident,  the 
motorist  was  not  liable. — Sorsby  v,  Benning- 
hoven,  161  P.  251. 

«=»705(4)  (Cal.)  Driving  tm  tba  left-hand  sld* 
of  the  street,  in  violation  of  ordinance,  is  pre- 
sumptive evidence  of  negligence,  which,  if  not 
excused  by  the  circumstauces  ^own,  is  suffi- 
cient proof  to  support  recovery  by  one  Injured 
thereby.— Harris  t.  Johnson,  161  P.  1155. 

A  street  car  held  not  a  "rehlde"  within  an 
ordinance  as  to  passing  where  a  Tefaiele  is 
overtaken,— Id. 

«:=>705(S)  (Or.)  Under  Motor  Vehicle  Iaw,  $  2, 
subds.  11,  17,  it  is  not  negligence  for  a  motorist 
in  passing  a  street  car  where  there  Is  a  clear- 
ance to  drive  hitf  car  at  any  necessary  speed  up 
to  25  miles  an  hour.— Sorsby  v,  Benninghovcn, 
161  P,  251. 

«S9705(10)  (Cal,)  One  passing  in  front  of  a 
standing  street  csr  had  a  right  to  assume  that 
no  automobile  would  come  from  the  rear  of  the 
car  on  the  left-hand  side  of  it,  in  violation  of 
ordinance. — Harris  t.  Johnson,  161  P.  1155. 

<&=9706(5)  (Cal.)  Evidence  IkeM  sufficient  to  ex- 
onerate from  contributory  negligence  one  who 
having  passed  in  front  of  a  standing  street  car, 
was  struck  by  an  automobile  coming  from  the 
rear,  and  on  the  left-band  side  of  the  car. — 
Harris  v.  Johnson,  161  P.  1X55. 
®=3706(d)  (Kan.)  Evidence  held  to  support  find- 
ings that  injury  to  bicycle  rider  In  oolU^a 
with  automobile  at  street  intsnsotioa.was  dm 
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to  defendants  negligence  and  not  to  contribn- 
to^  ^neg^ce  of  plaintiff.— t.  BIrana, 

XH.  TORTS. 

(A)  Bx^nlae  of  a«v«mBent*l  ud  Cor> 
i^rat«  Fow«rB  in  0«Bcral. 

«=>734  (Kan.)  A  city  la  not  Uable  for  iojarles 
to  child  oy  dynamite  caps  oaed  in  blasting  pre- 
paratory to  installing  water  and  sewer  syBtems 
m  city's  detention  hospital,  wldch  cap*  were 
negligently  left  by  city  employes. — E^ost  v.  Oity 
of  Topeka,  161  P.  936. 

<C)  Defeeti  or  OhKtmflHomi  In  Streots 
nnd  Otbor  Pablle  Wars* 

«S97SS(1)  (Wash.)  A  dty,  as  a  geaeral  rale,  is 
primarily  liable  for  aegUgence  in  the  care  of  its 
streets.— Zellera  v.  Seattle  Lodge,  No.  92,  B. 
P.  O.  E.,  161  P.  884. 

«=»763(1)  (Okl.)  A  manicipal  corporation  must 
exercise  ordinary  care  to  know  the  condition  of 
its  public  ways,  and  keep  them  free  from  danger 
to  OiOM  uaing  them.— BeUeme  Gu  ft  Oil 
Carr,  leipTm 

«s»788(l)  (Okl.)  A  mmitclpality  Is  not  liable 
for  failure  to  keep  its  public  waya  in  repair 
until  it  has  knowledge,  actual  or  constructiTe,  of 
their  danger.— BeUerue  Oea  &  Oil  Co.  v.  Corr, 
161  P.  2^. 

4=»8I6(2)  (Wash.)  In  action  for  injury  received 
when  plaintiff  fell  on  sidewalk,  complaint  allege 
ing  that  owner  and  lessee  of  property  "care- 
leswy,  negligently,  and  unlawfully''  pennitted 
snow  and  ice  to  accumulate  held  insnntdent  to 
state  cause  of  action.— Zellers  t.  Seattle  Lodge, 
No.  92.  B.  P.  O.  E.,  161  P,  834. 
«=>8I6(8)  (Okl.)  The  word  "alley,"  used  by  it- 
self in  a  petition  in  connection  with  the  streets 
of  a  town,  will  be  deemed  a  public  way,  unless 
prefixed  by  the  word  '*private.*'— Bellevne  Gas  & 
Oil  Co.  V.  Carr,  161  P.  208. 
«=>82l(18)  (Okl.)  Whether  facts  gave  munid- 
pality  notice  of  defects  in  its  puoUc  ways  is 
Question  for  jury.— Bellevue  Gas  &  Oil  Co.  y. 
Carr.  161  P.  208. 

zm.  nsoAz.  manaoebceivt.  vttb- 

UO  DEBT,  SECURITIXiS,  AMD  ' 
TAXATION. 

(A)  Power  to  Inew  inAebtodmosa  waA  Sx- 
pcndtMros* 

^=»865(2)  (Okl.)  Revenue  of  the  current  year. 
Applied  by  city  to  obligations  of  a  preceding  year 
when  there  are  outstanding  legal  claims  for  cur- 
rent year,  will  be  considered  as  in  the  treasury 
in  determining  whether  limitation  of  Indebted- 
ncsB  has  been  ezceedeil.— Fairbanks  Co.  t.  City 
of  Sulphur,  161  P.  811. 

(■)  Adaslniatntlon  in  Genevnl,  Appro^rl- 
nttons,  Warrnnta,  and  Fnrwvnt. 

^3905  (OkL)  City  seeking  to  avoid  payment  of 
warrants  and  claims  which  are  prima  facie  valid 
has  burden  of  showing  that  the  contracts  on 
which  they  are  based  exceed  the  debt  limit— 
Fairbanks  Co.  v.  City  of  Sulphur,  161  P.  811. 

XV.  A0TIOM8. 

«=»r040  (Okl.)  Bev.  Lews  1910,  S  608,  reauir- 
Ing  the  Sling  of  an  itemized  statement  ot  an 
unliquidated  claim  with  the  city  council  as  a 
condition  to  recovery  of  costs  against  the  mu- 
nidpality,  refers  only  to  dtiea  and  not  incorpo- 
rated towna.— Bellerue  Gas  &  Oil  t.  Carr, 
161  P.  203. 

MUNICIPAL  COURTS. 

See  Courts,  «=»188,  189. 

MURDER. 

See  Homldde, 


MUTUAL  ACCOUNTS. 

See  Limitation  of  Actions,  «=>54. 

MUTUAL  BENEFIT  INSURANCE. 

See  Inanrance,  4s»699-82S. 

MUTUALITY. 

Seo  Spedfic  Performance,  9^82. 

NATIONAL  BANKS. 

See  Banks  ud  Banklttg,  ^23S-27a 

NAVIGABLE  WATERS. 

See  Commerce.  «s»8.  68;   Statutes,  «=»107: 
Waters  and  Water  Gouraea. 

I.  BIGHTS  OF  PUBLIC. 

^1(4)  (Idaho)  The  test  of  the  navigabUity  of 
a  stream  Is  whether  it  is  in  fact  navigable,  the 
comnwn-law  rule  that  streams  in  which  the  tide 
ebbed  and  flowed  were  navigable,  not  ap^yiug 
to  local  conditions.— Northeta  Pac.  By.  Oo.  v. 
Hiisel  161  P.  854. 

(6)  (Kan.)  The  Kansas  liver  is  and  always 
has  been  a  navigable  stream  in  contemplation 
of  Act  Cong.  March  3.  1811,  c.  46,  2  Stat  666, 
f  12,  and  Act  June  4,  1B12,  c  95,  2  Stat.  747, 
§  13.— Kaw  Valley  Drainage  Dlst  of  Wyan- 
dotte County  T.  Missouri  Pac.  By.  Co.,*  161  P. 
987. 

Prior  to  Laws  1864,  c.  97.  the  Kansaa  river 
was  navigable  in  contem^tlon  ot  Kansas  Law, 

and  the  repeal  of  such  act  by  Laws  1918,  c.  259. 
restored  its  legal  status  as  to  navigability  sub- 
ject to  rights  arising  under  grants  by  the  state 
or  the  federal  government  prior  to  later  act. 

— Id. 

All  the  navigable  portions  of  the  Kansas  river 
are  located  ezdusively  in  Kansas.— Id. 

n.  LAHDS  UNDEB  WATEB. 

«s>36(l)  (Idaho)  The  state  holds  the  title  to  the 
beds  of  navigable  streams  below  the  average 
high-water  mark  for  the  use  and  beoeSt  ot  the 
whole  people.— Northern  Ptc.  By.  Oo.  v.  Hinel, 
161  P.  854. 

The  title  to  beds  of  navigable  streams  passed 
to  the  state  of  Idaho  on  its  admission  without 
any  special  ffrRnt.-~Id. 

The  Tjegi^lature  should  enact  proper  laws  for 
the  management  and  control  of  the  beds  of  navi- 
(table  streams.— Id. 

«=336(2)  (Idaho)  There  is  no  statute  law  grant- 
ing a  riparian  owner  on  a  navigable  atream,  the 
bed  of  Bucb  stream  or  any  portion.— Norfliem 
Pac.  By.  Co.  v.  Hirzel,  161  P.  854. 
€=»36(3)  (Idaho)  A  riparian  owner's  rights  ex- 
tend only  to  the  higb-water  mark;  the  state 
holding  title  to  the  bed  for  the  benefit  of  the 
whole  public- Northern  Pac  By.  Co.  v.  Hirzel, 
161  P.  854. 

Under  Const,  art.  9,  the  terra  "public  lands" 
refers  to  those  subject  to  disposal  by  the  state 
land  board  and  does  not  include  the  beds  of 
navigable  waters  or  lands  below  high-water 
mark.— Id. 

Whenever  a  municipality  is  a  riparian  owner 
on  navigable  waters,  it  takes  title -to  the  lands 
to  higb-water  mark. — Id. 

*=a37(4)  (Idaho)  Under  legislation  granting  to 
the  city  of  Lewiston  rights  with  respect  to 
navigable  streams  and  to  lease  or  sell  any  prop- 
erty dedicated  to  public  use.  held,  that  the  city 
did  not  acquire  title  to  the  beds  of  the  streams 
or  right  to  unreasonably  interfere  with  the  use 
of  the  rivers  by  the  public— Northern  Pac.  By. 
Co.  V.  Hirzel,  161  P.  854. 

9=937(7)  (Idaho)  The  title  to  beds  of  navigable 
streams  does  not  pass  to  patentees  of  the  Uul^ 
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ed  States  hj  sale  of  lands  bordering  thereon.— 
Northern  Pac.  Ry.  Co.  v.  Hirzel,  161  P.  854. 

Grants  by  the  United  States  ander  the  pnb- 
lic  land  laws  of  lands  bounded  by  navigable  wa- 
ters do  not  of  their  own  force  carry  title  or 
right  below  the  high-water  mark. — Id. 

in.  BIFABIAN  AND  I,ITTOBAIi 
RIGHTS. 

^39(2)  (Idaho)  As  the  reason  for  the  common- 
law  rule  of  riparian  rights  on  navigable  streams 
does  not  exist  in  Idaho,  the  rule  does  not  apply. 
—Northern  Pac.  Ry.  Co.  v.  Hirzel,  161  P.  854. 

l^ere  is  no  common-law  doctrine  as  to  naviga> 
ble  streams  similar  to  those  found  in  Idaho; 
such  streams  not  udating  in  England.— Id. 
«=>44(1)  (Cal.)  Civ.  Code,  S  1014,  relating  to 
olluTion  in  rivers,  cBnoot  be  extended  by  con- 
struction to  apply  to  alluvion  on  the  seashore, 
cither  under  the  maxim,  "Expressio  iinius  ex- 
'eliuio  eat  alterioB,"  or  under  Bection  4  as  to 
nilw  of  oonatruction  of  the  Code. — Strand  Imp. 
Co.  T.  City  of  Long  Beach,  161  P.  976. 
«s>44(3)  (Cal.)  St.  1911,  p.  1304,  held  not  to 
convey  to  city  land  claimed  by  plaintiff,  con- 
Edsting  of  accretions  between  issue  of  a  patent 
to  an  adjoining  ranch  and  grant  of  1911  to  city 
and  lyjbg  aboine  mean  high  tide  line  in  1911. — 
Strand  Imp.  Co.  v.  City  of  Lcmg  Beacb,  161  P. 
976. 

In  view  of  Pol.  Code,  {  446S,  declaring  that 
the  common  law  shall  be  the  rale  of  deciaion 
where  not  repugnant  to  Constitution  or  statutes, 
and  the  absence  of  state  law  providing  other- 
wise, the  ui^d  owner  of  land  abutting  on  the 
ocean  ia  entitled  to  additiona  by  allnvion  or  ac- 
cretiona. — Id. 

NECESSITY,  WAY  OF. 

See  Easements,  «»18. 

NEGLIGENCE. 

See  Bailment.  «=>14;  Carriers,  ^94-340; 
Death;  Electricity;  Explosives,  «=>9,  10; 
Gas ;  Highways,  «=>192-214 ;  Innkeepers, 
<8='ll;  Landlord  and  Tenant,  4^167,  169; 
Master  and  Servant,  «=>86-417 ;  Municipal 
Corporations,  «=970&-S21 ;  Pleading,  «=3l8; 
-Poiwms.  «s>6;  Ballroada,  «=>278-484; 
Trial.  «=9262. 

I.  ACTS  OR  OUU8IOMS  ooiraTrruT- 

mo  HEOUtOENCE. 

(C)  CoaAltlon  «ad  Vum  ot  Land,  Bnlldlns*! 
and  Otbw  BlrmotnvcB. 

<8=>44  (Cal.)  As  a  lumber  company  owed  to 
invitee,  in  its  yards,  only  reasonable  care  to 
see  that  premises  were  in  a  safe  condition,  main- 
tenance of  a  drawbridge  which  leaned  over 
tracks,  dangers  of  which  were  known  to  invitee, 
did  not  constitute  negligence.— Ilontx  t.  San 
Pedro,  Ifc  A.  &  S.  U  R.  Co..  161  P.  971. 

n.  FROXIMATX:  CAUSE  OF  IKJTTBT. 

0=356(1)  (CaLApp.)  "Proximate  cause"  is  that 
cause  ariBing  out  of  breach  of  duty  which  in  a 
natural  and  continuous  sequence  produces  the 
damage  complained  of. — Catlio  v.  Union  Oil  Co. 
of  California.  161  P.  29. 
Os>62(l)  (Cal.)  If  an  injury  results  in  conse- 

aaence  of  an  mlawful  act  or  omission,  bat  only 
[trough  some  intervening  cause,  from  which 
last  cause  the  injury-  followed  as  a  direct  con- 
sequence, the  law  will  refer  the  damages  to  the 
last  cause,  and  refuse  to  trace  it  to  that  which 
was  more  remote.— Trice  v.  Southern  Pac.  Co., 
161  P.  1144. 

«S362W  (CaLApp.)  One,  but  for  whose  negli- 
gence  an  injury  would  not  have  occurred,  ia 
liable  despite  negligent  acts  of  others,  where 
such  BubMQuent  intervening  acta  might  have 
been  anticipated.— CatUn  t.  Union  Cm  Co.  of 
California,  161  P.  29. 


m.  OOETHIBUTORY  REOXJOENOE, 
(D)  OoaipsiwUvw  MeirliKmo** 

«=9l0i  (Cal.)  St  1911,  p.  796,  as  to  compara- 
tive negligence  held  to  have  no  application  to 
a  case  where  railroad  switchman  was  grossly 
negligent  in  boarding  moving  box  car  when  n ear- 
to  a  dangerously  projecting  drawbridge  which 
caused  his  death  and  negligence  of  railroad  if 
any  was  extrem^  slight.— Hoots  v.  San  Pe- 
dro, U  A.  ft  S.  U  B.  Co..  161  P.  971. 

IV.  AOTIOHS. 

(A)  RIffht  of  Action,  Partlca.  Prellaalnatrr 
ProveedlnBB,  and  Pl«adlnK. 

«=>(ll(l)  <CaL)  If  it  appear  from  aUegattona 
of  complaint  that  defendant's  negligence  caused 
or  contributed  to  injury,  it  is  sufficient  if  what 
was  done  is  plraded  as  negligence  without  atat* 
lag  the  particular  omission  which  made  the  act 
negligent.— Bergen  t.  Talare  Conntj  Power  Co., 
mV.  269. 

(B)  ■vldewee. 

«:=»(2I<5)  (Okl.)  To  entitle  plaintiff  to  recover 
damages  in  action  for  negligence,  he  has  burden 
of  proving  by  preponderance  of  evidence  neg< 
ligence  of  defendants,  and  that  the  negligence 
alleged  and  proven  was  the  proximate  cause  of 
his  injury.— Lusk  v.  White,  161  P.  541. 

(0>  Trial.  Jndsrmcnt.  and  Review. 

|3=>I36(8)  (CaLApp.)  While,  ordinarily,  ques- 
tion of  negligence  is  mixed  one  of  law  and  fact, 
and  should  go  to  Jury,  rule  is  odierwise  where 
facts  are  undisputed  and  reasonable  men  couhl 
not  differ  as  to  the  matter.— Catlin  v.  Union 
Oil  Co.  of  California,  161  P.  29. 
«C9|36(19)  (OkL)  Id  action  for  injuries  to  ft 
child  from  the  exhaust  pipe  of  a  stationary  en- 
gine extending  out  of  a  ouQding,  whether  the 
premises  constituted  an  attractive  nuisance  and 
defendant  waa  guilty  of  negligence  in  respect 
thereto,  held  for  the  jury.— Chicago,  B.  L  &  P. 
Ry.  Co.  v.  Wright,  161  P.  1070. 
«=:::9l36(26)  (Cal.)  Under  Code  Civ.  Froc.  f 
1963,  subd.  4,  the  question  of  contributory  neg- 
ligence is  one  of  law  only  when  the  evidence  la 
not  in  conflict  on  the  facts,  and  reasonable  men 
can  draw  but  one  inference,  namely,  that  the 
negligence  of  iilaintiff  contributed  to  his  own 
injury, — Larrabee  v.  Western  Pacific  Ky.  Co., 
161  P.  760. 

«=>I4I(10)  (Okl.)  On  question  of  contributory 
ueKHgence  of  child  9  years  old,  injured  while  on 
defendant's  premises,  held  jury  can  consider  age 
and  experience  of  child,  and  rules  that  children 
under  7  are  not  guilty  of  negligence,  and  child 
between  7  and  14  years  will  be  presumed  to  be 
gitilty  of  no  more  than  a  technical  trespass. — 
Chicago,  R  I.  &  P.  By.  Co.  v.  Wright,  161  P. 
1070. 

€=^142  (Kan.)  Where  the  jury  in  answer  to  ft 
special  question,  find  defendant  negligent  as  to 
a  single  act,  defendant  is  acquitted  of  every 
other  charge  of  negligence  in  the  petition. — 
Kdberts  T.  Missouri,  K.  &  T.  By.  Co.,  161  P. 
KM). 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Lftw.  Cs»941;   New  Trial.  ^ 
99-10& 

NEW  TRIAL. 

See  Appeal  and  Brror.  «=»845,  S02,  528.  933. 
977,  9S1,  1016^  1210;   Criminal  Law. 
941.  1064. 

I.  NATURE  AND  SCOPE  OF  REKEDT. 

«s>i/2  [New,  vol.  9  Key-No.  Series] 

(Okl.)  An  issue  of  fact  which  may  be  re- 
examined on  new  trial  arises  only  on  materiftl 
oUegationa  controverted  by  anawer,  on  aew 
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matter  in  anawer  controverted  In  reply,  or  new 
matter  in  reply  considered  aa  denied  without 
further  pleadiDg.— Chivers  Board  of  Ooin'ra 
of  JohnetQQ  County,  161  P.  822. 
«s»|  (Okl.)  The  statutory  enumeration  of 
grounds  for  new  trial  la  exduaive.— E^t  Mat. 
Bank  V.  Farmers'  State  Guaran^  Bank  of 
Thomas.  161  P.  106S. 

^»ll(l)  (Okl.)  Trial  court  may  during  term 
at  wUeh  judgment  was  rendered  grant  new  trial 
for  misconduct  of  prevailing  party  in  treating 
jnror,  though  motion  for  new  trial  on*  other 
grounds  has  been  previously  overruled.— Jones 
V.  Frank,  161  P.  TO6. 

Party's  right  to  new  trial,  except  in  cases 
specified  by  Ber.  Laws  1910.  §  6037,  is  exhaust- 
ed on  failure  to  file  motion  at  term  and  within 
three  days  after  verdict  or  decision,  or  on  over- 
nding  motion  made,  but  the  court  may  set  aside 
order  denying  new  trial  within  the  term  on  sec- 
ond motion  of  party —Id. 

n.  OBOUNDS. 

(D)  lHs«tiallflo<itlov  o«  Hiseondaot  of 
Affcetlns  JW'V' 

«=»4ft  (Okl.)  A  verdict  for  a  party  who,  after 
impanelmg  of  jury  and  before  verdict,  treats 
or  antertluns  the  jury  or  any  member  thereof, 
wUl  be  set  a8lde.-Jonea  v.  Frank,  161  P.  79B. 

(O)  Smrprlaei  Aeeidaat.  Inftdvertenee.  or 

«»85  (Okl.)  That  defendants  were  n«^  in 
court  at  trial  is  not  ground  for  new  trial.— 
Walker  v.  Love.  161  P.  7S7. 
^»98  (Cal^App.)  In  action  for  lamber  sold, 
where  witnesses  testified  that  discrepancy  in 
lumber  checked  waa  covered  by  usual  waste, 
testimony  of  another  witness  that  defendant 
had  used  some  of  the  lumber  to  repay  another 
party  tor  lumber  borrowed  was  nbt  sufficiently 
material  to  require  a  new  trial  for  surprise.— 
Montgomery  &  Mullen  Lumber  Co.  v.  Ocean 
Park  Scenic  By.  Co.,  161  P.  1171. 

rB)  MowlT  Dlaeovored  Bhrfdeam. 

^>99  (Okl.)  A  new  trial  will  not  be  granted 
for  newly  discovered  evidence  unless  it  will 
probably  change  the  result,  has  been  discovered 
since,  and  could  not  have  been  discovered  be- 
fore, trial  by  due  diligence,  and  was  material, 
and  not  merely  cumulative  or  impeaching. — 
First  Nat.  Bank  v.  Farmers'  State  Gneranty 
Bank  of  Thomas,  161  P.  1063. 
4s9i02(6)  (Utah)  A  depositor,  seeking  recovery 
of  deposits  on  the  ground  that  checks  charged 
against  her  were  forgeil,  is  not  lacking  in  dili- 
gence, after  demand  for  the  checks,  and  refusal 
of  possession  or  inspection,  in  failing  to  secure 
court  order  for  production. — Van  Dyke  v.  Og- 
den  Savings  Bank,  101  P.  50. 

The  mere  fact  that  demand  for  paid  diecka 
by  depositor  suing  to  recover  dep(mts  on  the 
ground  that  the  checks  were  forged  was  oral 
docs  not  render  it  of  no  avail,  no  demand  be- 
ing legally  necessary,  and  especially  if  the  oral 
demand  apprised  the  bank  of  its  purpose.— Id. 
^S9|Q2(S)  (Okl.)  A  motion  for  new  trial  may 
be  properly  denied  where  the  application  dis- 
closed that  at  time  of  trial  name  of  witness  and 
purport  of  testimony  was  known  to  applicant, 
and  no  eontlnnanee  waa  aiked.— First  Nat. 
Bank  Farmers*  State  Guaranty  Bank  at 
Thomas,  181  P.  1063. 

«»I02(8)  (Utah)  While  counsel  cannot  be  re- 
quired to  furnish  evidence  to  the  adversary,  yet 
a  court  cannot  uphold  counsel  in  concealing 
material  evidence,  and  If  connsel  have  with- 
held material  evidence,  they  cannot  say  to  the 
adverse  party,  who  discovers  that  he  has  been 
prejndioed,  tnat  in  addition  to  demand  ho 
•hould  bave  obtained  a  court  order  for  produc- 


tion.—Van  Dyke  v.  Ogden  Savings  Bank,  161 

P.  50. 

Where  defendant  bank  refused  possession  or 
inspection  of  paid  checks  to  deiwsitor,  who  al- 
leged they  were  foiled,  and  the  court  then  or- 
dered inspection  only  in  the  presence  of  the 
court  stenographer,  failure  to  moint  for  contlD' 
nance  to  secure  such  evidence  did  not  show 
acquiescence  or  lack  of  diligence.— Id. 
•3=>I04(1)  (Wash.)  Refusal  of  new  trial  for 
newly  discovered  evidence,  largely  cumulative, 
held  not  error.— Gilaon  v.  Washington  Water 
Power  Co.,  161  P.  352. 

«=^I04<8>  (Utah)  New  trial  may  4m  granted  for 
newly  discovered  eomnlatlve  evidence  which 
renders  clear  and  positive  that  which  was  be- 
fore indefinite  and  uncertain.— Van  Dyke  v. 
(^en  Savinfflj  Bank,  IfO.  P.  00. 

PhotograpUe  enlargements  of  alleged  forged 
checks  which  clearly  reveal  differences  not  dis- 
cernible from  the  originals,  though  cumulative, 
are  demonstrative  and  different  from  expert 
opinion  as  to  identity  of  signaturee,  so  that  new 
trial  may  be  granted  on  the  ground  of  inch 
evidence.— Id. 

«=s>l08(l)  (Okl.)  In.  action  to  recover  for  serv- 
ices as  manager  of  a  rooming  house,  alleged 
newly  discov^ed  evidence  held  not  to  warrant 
new  trial^-Spriggi  t.  McCarty,  161  F.  1078. 

m,  PBOCEEDIlTGa  TO  mOOUBE 
NEW  TRXAIto 

«s»il9  (GaL)  Tbe  trial  court  even  under  Code 
Civ.  Proc,  I  473,  could  not  relieve  the  defeated 
party  of  the  consequences  of  his  failure  to  file  a 
motion  for  new  trial  within  the  time  reqoiPed. 
— Neale  V.  Morrow,  161  P.  1165. 
^=»I30  (Okl.)  Any  matter  for  which  a  new 
trial  may  be  granted  is  waived  If  not  embraced 
in  the  motion  therefor.— First  Nat.  Bank  v. 
Farmers*  State  Guaranty  Bank  of  nomas,  161 
P.  1063. 

«=»I38  (Cal.)  Under  Code  Civ.  Proc.  S  050, 
"adverse  party"  is  every  party  whose  interest 
in  subject-matter  is  adverse  to  or  wiH  be  affect- 
ed by  granting  of  motion  for  new  trial  or  chang- 
ing of  former  decision. — Caruthers  Bldg.  Co.  v. 
J(3in8on,  161  P.  966. 

In  view  of  Code  Civ.  Proc.  {  650,  failure  to 
serve  notice  of  intention  to  move  fur  new  trial 
upon  all  adverse  parties  deprives  court  of  juris- 
diction except  so  far  as  it  can  act  without  affect' 
ing  rigbta  of  an  adverse  party  not  served.— Id. 

In  an  action  to  have  deeds  declared  mort- 
gages, in  which  plaintiff  was  successful,  failure 
to  serve  notice  of  intention  to  move  for  new 
trial  upon  mortgagee  of  plaintiff's  successor  in 
title,  held  to  entitle  purchaser  at  mortgage  sale 
to  treat  first  judgment  as  a  final  adjudication. 
—Id. 

9=>r38  (Utah)  Comp.  Laws  1907,  S  ^294,  as 
to  time  of  notice  of  motion  for  new  trial,  does 
not  apply  where  the  court  sets  aside  the  ver- 
dict and  makes  findings  and  enters  judgment 
thereon,  it  being  sufficient  if  the  notice  is  serv- 
ed within  statutory  time  after  judgment  has 
been  entered  on  verdict  in  obedience  to  man- 
date of  the  appellate  court  reversing  the  first 
judgment.— Yerrlek  v.  District  Court  la  and  for 
Salt  Lake  County,  161  P.  55. 
$=>163(S)  (Cut.)  Purchaser  at  sale  under  deed 
of  trust  executed  by  the  successor  in  title  of 
successful  i^ntiff  In  action  to  have  deeds  de- 
clared mortgages  could  object  that  steps  taken 
in  procuring  now  trial  in  ease  were  defective, 
because  of  ^ilure  to  give  notice  as  required  by 
Code  Civ.  Proc.  f  659.— Caruthers  Bldg.  Co.  v. 
Johnson,  161  P.  985. 

^=>I65  (Okl.)  Party's  right  to  new  trial,  ex- 
cept in  cases  specified  by  Rev.  Laws  1910,  j 
0037,  is  exhausted  on  failure  to  file  motion  at 
term  and  within  three  days  after  verdict  or  de- 
cision, or  on  oremding  moUon  made,  but  the 


far  cases  in  Dec.  Dig.  *  Am.  Dig.  Key  Mo.  Sailes  A  Indexes  see  ssme  topic  and  KBT-NUMBBR 


Digitized  by 


Google 


Hew  Trial 


161  PACTFIG  RBPOETER 


1272 


court  may  set  aside  order  denrutf  new  trial 
within  the  term  on  its  own  motion.— Jones  r. 
Prank,  161  P.  795. 

«=>r66(l)  (Okl.)  Petition  for  new  trial  la  not 
proper  under  Rev.  Laws  1910,  »  5033,  5037, 
where  there  has  been  do  issue  oC  fact  raiaed  b; 
the  pleadings  or  determined  by  verdict  on  for- 
mer trial  In  same  court.— Chivers  ▼.  Board  of 
Gom'ra  of  Johnston  County,  161  P.  822. 

NOMINATION. 

See  Elections,  «s»143, 147. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  e=>Wd. 

NONRESIDENTS. 

See  Homestead.  ^26. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  «=s>414,  419,  568;  At- 
torn^ and  Client,  4^75 ;  Carriers,  «=>307  ; 
Insurance,  ^=>302,  665;  Landlord  and  Ten- 
ant, «=»288;  Master  and  Servant,  «=3l25, 
217,  398;  Mechanics'  Liend.  <^78,  99,  182; 
Municipal  Corporations,  «»486,  788;  New 
Trial,  «a>188;  Trial,  4^o6;  Vendor  and 
Parcbaser,  <^101. 

NUNC  PRO  TUNC. 

See  Courts,  «ss>114. 

NURSES. 

See  Evidence,  «=>546. 

OBJECTIONS. 

See  Appeal  and  Error,  4t=»103-237 ;  Contempt, 
<@s>66 ;  Criminal  Law,  ^1032,  1043 ;  Mu- 
nicipal Corporations,  ^s»297;  Pleading,  4» 
402-428. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «»135,  165. 

OBSTRUCTING  JUSTICE. 

®=»3  (Mont.)  Where  en  officer  attempts  to  ar- 
rest under  a  warrant  fair  on  its  face,  accused 
must  submit,  though  not  guilty  of  any  crime, 
the  ofSrer  beiiift  entitled,  under  Rev.  Codes,  fg 
9062-0064,  to  use  any  force  necessary  to  effect 
the  arrest.—State  v.  Bradshaw.  161  P.  710. 

Under  Rev.  Codes,  §§  S259,  9057,  held  that 
while  the  offense  for  which  arrest  without  a 
warrant  is  sought  may  be  in  the  form  of  re- 
sistance or  obstruction  to  an  officer  in  dis- 
charging a  duty  under  criminal  or  civil  process 
nevertheless  the  emergency  pointed  out  by  the 
law  muBt  exist. — Id. 

An  officer,  seeking  to  make  an  arrest,  must 
disclose  his  official  character,  or  it  must  be 
known  to  the  offender,  or  there  Is  no  obligation 
on  the  part  of  the  latter  to  submit.— Id. 
^3 1 4  (Mont.)  Upon  a  proaecution  for  resist- 
ing an  officer  attcmpUpg  to  arrest  without  a 
warrant,  the  qtiantuna  of  proof  that  the  officer 
was  by  law  entitled  to  make  the  arrest  must 
be  the  same  as  is  required  to  establish  any  ma- 
terial fact  in  other  criminal  cases. — State  v. 
Bradshaw,  161  P.  710. 

OBSTRUCTIONS. 

See  HU^bwayst  4s»153,  192. 


OCCUPATION. 

See  Use  and  Ocenpattfm. 

OFFER  OF  JUDGMENT. 

See  Coots,  <ss»42. 

OFFICERS. 

See  Banks  and  Banking,  ^2^;  Bribery; 
Constitutional  Law,  4ri»102;  Corporations, 
4=>306-341,  423,  426;  Counties.  «»58,  89, 
146 ;  Justices  of  the  Peace ;  Libel  and  Slan- 
der, ^948  ;  Obstructing  Justice ;  Keceivcn ; 
BegiBtera  of  Deeds ;  Taxation,  «=»464 ;  Wa- 
ters and  Water  Courses,  <8=>227. 

OIL 

See  Explosives,  ^e>9. 

OIL  LANDS. 

See  Mines  and  Minerals,  «=»5. 

OPINION  EVIDENCE 

See  Criminal  Law,  «  ullO  171;  Bvldeneeh 
«=»471-OT4. 

OPINIONS. 

See  Courts,  ^107. 

ORDER  OF  PROOF. 

See  Criminal  Law,  «s»680. 

ORDERS. 

See  Appeal  and  Error,  ^82,  133;  Motions. 

OSTEOPATHISTS. 

See  Pfaysidana  and  Surgeons,  4=»S. 

OVERDRAFTS. 

See  Banks  and  Banking,  ^nlOOt, 

PANDERING. 

See  Prortltution,  «»1. 

PARENT  AND  CHILD. 

See  Adoption ;  Death,  ^95,  99;  Divorce,  ^» 
312;  Guardian  and  Ward;  Habeas  Corpos, 
^:»99;  Infants;  Judgment,  «=>816. 

PAROL  EVIDENCE. 

See  Evidence,  «»S84-^. 

PAROL  GIFTS. 

See  Gifts,  «s>25. 

PARTIAL  INVALIDITY. 

See  Taxation,  «=9404,  840. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulinga  as 
to  parties.        Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instm- 
ments,  see  also  the  various  speclBo  topics. 

PARTNERSHIP. 

TV.  RIOHTB  AHP  T.TABTT.TTlEg  AB 
TO  THIBD  PEKSOHS. 

(D)  AetlOBS  Inr  ov  AipilBSt  PlnM  or  Pmrl* 
n«r*. 

«=s>2l8(3)  (Wash.)  In  action  for  injuries  by  em- 
ploy6  of  firm,  question  whether  a  defendant  was 
a  partner  at  time  of  plaintiff's  employaent  and 
inji^  held  for  jury.— Bandall  t.-  Gerrlc^  161 
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▼X.  DEATH  or  PARTMSB.  AHD  SUB- 

vxvuro  pabthebs. 

4=3243  (Kan.)  While  death  dissolves  a  partner- 
ship, the  communitf  of  interest  aabalats  lonr 
«noagh  to  enable  the  surrivors  to  wind  up  ana 
■ettie  partnership  al^iiB.— Big  Four  Im^ment 
Co.  T.  Keysm-,  161  P.  582. 
<S=>244  (Kan.)  The  earvivlng  partner  is  rest- 
ed with  some  discretion  as  to  manner  of  wind- 
ing up  business  and  time  to  be  taken  therefor. 
--Big  Fonr  Implement  Co.  t.  Keyaer,  161  P. 
692. 

4=9245(3)  (Kan.)  A  surviving  partner  who  un- 
dcrtalces  to  wind  up  the  firm  business  -must  do 
80  within  a  reasonable  time  and  in  the  most 
advantageous  way,  and  after  paying  debts  and 
expenses  must  distribute  the  assets  among  sar- 
viving  partners  and  representative  of  deceased 

Sartner  — Big  Four  Implement  Co.  t.  Eeysert 
61  P.  592. 

4=>248  (Kan.)  A  sale  of  assets  of  partnership 
after  death  of  a  partner  may  be  made  in  bulk 
or  in  the  usual  course  of*trade,  and  if  sold 
at  retail  some  goods  may  be  added  to  make 
it  more  salable,  and  when  done  in  good  faith 
the  estate  will  be  liable  for  the  jooda  puicfaased 
as  well  as  the  expenses.— Big  Four  rmplemeiit 
Co,  T.  Keyser,  161  P.  582. 
<=33S0(1)  (Kan.)  When  business  is  continued 
by  a  surviving  partner  longer  than  necessary, 
vnth  consent  of  interested  parties,  creditors 
contributing  to  the  stock  and  assets  are  en- 
titled to  payment  in  preference  to  surviving 
partners  or  the  representative  of  the  deceased 
partner.— Big  Four  Implement  Co.  t.  Kiaa&c, 
iW  P.  882. 

PART  PAYMENT. 

See  Interest,  «S9B9. 

PART.  PERFORMANCE. 

See  Spedfic  Performance,  <=»46,  47. 

PASSENGERS. 

See  Carriers,  «s>24^40. 

PATENTS. 

X.  TITLE,  COnVETAirOIBB.  AlTD  OOH- 
TBACTS. 

(B)  AB«ls»meBtB  Other  Trmmmfwm, 

^=>i96  (Wash.)  A  note  given  for  an  interest  in 
a  device  represented  b^  the  payee  to  be  patent- 
able and  practical,  which  in  fact  was  valueless 
and  unpatentable,  was  without  consideration.— 
Craddick  v.  Eknery,  181  P.  484. 

One  who  was  not  a  mechanic,  who  gave  his 
notes  for  a  device  represented  by  the  payee  to 
be  valuable  and  patentable,  when  in  fiact  it  was 
neither,  held  not  estopped  to  assert  failure  of 
consideration,  though  advised  by  casual  observ- 
ers that  the  device  was  valueless.— Id. 

PAYMENT. 

See  Banks  and  Banking.  ^3138;  Compromise 
and  Settlement ;  Executors  and  Administra- 
tors, €=9277;  Insurance,  $=3230;  Munici- 
pal Corporations,  «sa370,  372 ;  Principal  and 
Agent.  «s»123 :  Sales,  «=>184 ;  Subrogatton; 
Taxation,  «=>528,  643;  Usury,  «ss>102; 
Vendor  and  Purchaser,  iS=>187,  3.^4-4141. 

T.  RECOVX:nT  OF  PATMEXTS, 

*=>85{7)  (Cal.)  Where  the  purchaser  of  fire 
prevention  machinery  mailed  a  check  which  was 
credited  on  account,  but  claimed  that  It  wan 
sent  throngh  error,  and  later,  by  a  statement  of 
account.  Itemized  such  check  as  a  payment  on 
account,  it  ratified  the  payment.— Brookings 


Lnmber  &  Box  Co.  r.  ManoCaetarars*  Automatie 
Sprinkler  Co.,  161  P.  266. 

PENALTIES. 

See  Constitutional  Law,  ^»166;  Limitation 
of  Actions,  <S=335;  Statutes,  «S3241;  Taxa- 
tion, «=>528,  835-840. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Bevival.  iS-jjA  12 ;  Courts, 
«s»483. 

PERFORMANCE. 

See  Contracts,  «=»279-S03. 

PERJURY. 

H.  PBOSECUnOH  AMD  PUmOSHMENT. 

«s»l9(l)  (Ariz.)  Under  Pen.  Code  1913,  § 
050,  an  information  for  perjury  is  sufficient  if 
it  seta  forth  the  substance  of  the  controversy 
in  which  the  offense  was  committed,  the  court  in 
which  the  oath  was  taken,  and  authority  to  ad- 
minister it,  with  the  proper  allegations  of  the 
falsity  of  the  matter  on  which  perjury  is  as- 
eigned.— State  v.  Broshears,  161  P.  873. 
€=3l9(2)  (Ariz.)  An  indictment  for  perjury 
alleged  to  have  been  committed  in  a  cMl  action 
in  justice  court  held  insnffident  under  Pen. 
Code  1013,  18  938,  950,  in  that  it  failed  to  set 
forth  the  particular  circumstances  of  the  of- 
fense charged  which  were  necessary  to  constl- 
tDte  the  complete  offense.- State  t.  Broshears, 
181  P.  878. 

PERSONAL  INJURIES. 

See  Carriers.  (9=s>280-S40 :  Damages;  Elec- 
tricity; Explosives;  Highways,  *=>192- 
214;  Landlord  and  Tenant,  «=»167,  169; 
Master  and  Servant,  «=»86-417 ;  Municipal 
Corporations,  ^705-821;  Railroads,  ^ 
278-3S1. 

PETITION. 

See  New  Trial,  «8=>1(W ;  Pleading,  «=»53,  67. 

PHYSICIANS  AND  SURGEONS. 

See  Constitational  Law,  «S34S,  64;  Statutes, 
«=>64. 

«=32  (Wash.)  Rem.  ft  Bal.  Code,  !|  8386-8407, 
regulating  practice  of  medicine,  are  constitu- 
tional.—State  T.  Bonham,  161  P.  377. 
«»5(4)  rWash.)  Under  Rem.  &  BaL  Code,  IS 
8386-8407,  regulating  the  practice  of  medicine, 
one  authorized  to  practice  osteopathy  was  not 
authorised  to  administer  anesthetic  and  cnt  wt 
a  patient's  tonsils  with  a  knife,  such  treatment 
not  falling  within  the  term  "osteopathy,"  as 
underfltood  at  the  time  of  the  passage  of  the  stat- 
ute.—State  V.  Bonham,  161  P.  377. 
^6(1)  (Utah)  Evidence  Add  to  show  that  de- 
fendant practiced  medidne  without  a  license, 
as  he  undertook  to  examine,  diagnose,  and  pre- 
scribe for  all  ailments,  as  well  as  to  do  general 
nkassaging.— State  Board  of  Medical  Examiners 
V.  Terrill,  161  P.  451. 

Laws  1911,  c  83,  prohibiting  practicing  medi- 
cine without  a  license,  does  not  concern  systems 
of  treatments,  but  merely  prohibits  any  one  from 
treating  diseases  who  has  not  the  reaalsite  quall- 
GcationB.— Id. 

PLEADING. 

See  Continuance,  ^14;  Courts,  «3»189;  In- 
terpleader. 

For  pleadings  In  particular  actions  or  proceed- 
I    ings,  see  also  the  varloas  spedfic  topics. 
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For  review  oi  niHi^  relaUnK  to  pleacUnga,  see 
Appeal  and  Bmv. 

1.  FORK  AND  AIXEOATZOXrS  IN  OBN« 

ERAI.. 

^ssiB  (CaL)  A  pleading,  stating  several  distinct 
acts  of  negligence,  proof  of  any  one  of  which 
would  warrant  recovery,  is  not  demurrable  for 
uncertainty.— Bergen  t.  Tulare  County  Power 
Co.,  161  P.  26». 

H.  DEOIiABATIOir.  OOMPIiAINT.  PE- 
TITION, OR  STATEMENT. 

«S=>53(2)  (Cal.)  In  suit  by  divorced  wife  two 
counts,  one  alleging  huabaod's  fraudulent  deed 
of  community  property  to  two  sons,  and  seeliiDg 
recovery  of  one-half  of  Buch  property,  and  the 
other  count  allegiag  that  one  Bon,  subsequent 
to  the  other's  death  fraudulently  secured  a  deed 
from  plaintiff,  and  seelfing  recovery  of  an  un- 
divldea  half  of  the  son's  share,  held  proper, 
though  the  second  count  was  not  consistent  with 
the  first.— Turner  v.  Turner,  161  P.  980. 
€=367  (N.M.)  The  pleader  need  not  anticipate 
defensee.— Pople  T.  Or^ar,  161  P.  1110. 

m.  PI.EA  OB  ANSWER.  GROSS-OOM. 
PI.AINT,  AND  AFTIDAVIT 
OF  DEFENSE. 
(A)  DefeiiBea  tn  General. 

«s»78  (Mont.)  Under  Rev.  Codes,  S  6540,  subd. 

2,  providing  that  answer  must  contain  state- 
ment of  any  new  matter  constitutiog  defense  or 
counterclaim,  defenae  of  Justification  for  an  il- 
legal act  must  be  specially  pleaded,  as  at  com- 
mon law.— Herlihy      Dononne,  161  P.  164. 

(O)  TrritT'erae*  or  Denl«lM  and  Adnilsston>. 

«s»l2l(4)  (Wflsb.)  A  party  cannot  {dead  ig- 
norance of  a  public  record  to  whicli  he  has  ac- 
cess.—Canyon  liomber  Go.  y.  Sexton,  161  P. 
841. 

In  action  to  establiah  lien  i^lnst  leasehold 
Interest  (or  labor  and  material  furnished  in 
construction  of  building,  a  denial  by  plaintiff  on 
information  and  belief  of  judgment  m  forcible 
entry  and  detainer  proceedings  against  tenant 
is  insufficient;  the  judgment  being  a  public  rec- 
ord to  which  plaintilx  had  accesa.— 

T.  DEBinTRREB  OR  EXCEPTION. 

€=^226  (Kan.)  A  judgment  sustaining  a  demur- 
rer to  a  petition  from  which  no  app«il  is  taken 
does  not  control  the  judgment  on  bearing  of 
demnrrer  against  amended  petitiffli  afterwards 
filed  by  leave  of  court— Pans  t.  Monroe*  161 
P.  68a 

VI.  AMENDED  AND  SITPPI.EBCENTAI1 
PI.EADINGS  AND  REPIXADER. 

9=»229  (Or.)  The  right  of  amendment  should 
be  liberally  construed. — Hillsboro  Nat.  Bank  y. 
Garbarino,  161  P.  703. 

«=s>236(l)  (Or.)  The  allowance  or  refusal  of  an 
amendment  is  largely  a  matter  of  discretion  of 
the  court  and  depends  on  circumstances  of  the 
^rticular  case.— Padfic  Co.  v.  Grooan,  161  P. 

«=»236(4)  (Okl.)  It  is  not  an  abuse  of  discre- 
tion to  permit,  after  the  close  of  the  evidence, 
an  amended  petition  to  be  filed  which  does  not 
substantially  change  the  cause  of  action  or  its 
defense.— Midland  Valley  R.  Co.  t.  Rippe,  161 
P.  233. 

«=>236(5)  (Kan.)  Refusal  to  permit  amendment 
of  pleading  so  as  to  allege  contributory  negli- 
gence only  inddentallT  brought  oat  in  ^e  proof 
held  not  an  abuse  of  discretion. —  KeQ  v.  Bvans, 
161  P.  689. 

^239(2)  (Mont.)  Under  Rev.  Codes,  U  6585, 
6586,  where  variance  was  material,  held  that 
plaintilffl  reqneat  to  unend  should  have  been 
granted  upon  terms.- E.  B.  Ryan  Co.  v,  Russell, 
161  P.  807. 


^=a24l  (N.M.)  In  every  amendatory  pleading 
filed  it  is  necessary  to  state  the  entire  case  and 
matters  set  forth  in  original  pleading,  and 
not  carried  into  sopplemental  pleaalng  are  aban- 
doned.—Pople  v,  Cfrekar,  161  P.  1110. 
*»245(1)  (Or.)  Under  L.  O.  L.  S  102,  relating 
to  amendments,  and  section  113,  defining  "trial," 
an  amendment  before  demurrer,  or  any  judi- 
cial examination  of  the  issues,  was  before  trial, 
and  hence  was  permissible,  though  changing 
both  cause  of  suit  and  quantum  of  proof  requir- 
ed.—Hillsboro  Nat.  Bank  v.  Garbarino,  lU  P. 
703. 

^245(4)  (Okl.)  In  an  action  for  the  death  of 
cattle  daimed  to  have  been  poisoned  by  drink- 
ing compound  escaping  from  poison  vats  main- 
tained by  defendant  railroad,  the  allowance  of 
an  amended  petition  after  the  close  of  the  evi- 
dence held  not  error,— Midland  Valley  B.  Go.  t. 
Rippe.  161  P.  233. 

<3=>245(7)  (Cal.App.)  In  action  on  iiote,  trial 
coifrt's  allowing  plaintiff  to  amend  complaint 
after  court  announeed  on  motion  for  judgment 
on  pleadings  he  would  have  to  give  judgment  for 
def^dant  held  within  diacretion  of  court. — 
Gunter  v.  Sackett,  161  P.  994. 
«=>248(19  (Oat)  Where,  after  commencing 
suit  for  specific  performance  and  damages  for 
breach,  plaintiff  discovered  defendant's  Tack  of 
title  to  a  portion  of  the  property,  an  amended 
complaint  alleging  that  fact  and  demanding  dam- 
ages therefor  did  not  alter  the  cause  of  action. 
—Butte  Creek  CTonsol.  Dredging  Co,  v.  Olney, 
161  P.  2ft0. 

®s>253  (Or.)  Where  defendant  deemed  himaelf 
injured  or  misled  by  an  amendment  to  the  com- 
plaint before  trial,  he  should  have  takem  leave 
to  change  his  answer  to  meet  die  new  situa- 
tion.—Hillsboro  Nat.  Bank  v.  Garbarino,  101 
P.  703. 

«»258(3)  (Or.)  Courts  sbonld  be  liberal  in 
granting  amendments  pending  trial,  when  it  is 
evident  that  such  course  wUl  further  justice, 
especially  as  to  a  defendant.— Pacific  Co.  v. 

Cronan,  161  P.  092. 

'&=926l  (Or.)  Where  defendant,  by  clerical  er- 
ror._  failed  to  deny  material  allegations,  the  rule 
against  amendment  changing  the  cause  of  action 
does  not  prevent  amendment  to  enter  the  denial, 
especially  where  both  parties  went  to  trial  on 
the  theory  that  such  matters  were  at  issue.— 
Pacific  Go.  V.  Chronan,  161  P.  682. 
^=>278  (N.M.)  In  every  supplemental  nleading 
filed,  it  is  necessary  to  state  the  entire  case, 
and  matters  set  forth  in  original  pleading  and 
not  carried  into  amended  pleading  are  aban- 
doned.—Pople  V.  Orekar,  161  P.  1110. 
^279^3)  (CaL)  In  proceeding  under  Bridgford 
Act,  §  69,  to  determine  validity  of  assessment 
by  irrigation  district,  supplemental  complaint, 
alleging  that  after  suit  of  directors  refused  to 
hold  election  on  petition  filed  pursuant  to  sec- 
tion 59  as  amended  by  St  1911,  p.  1111,  gives 
no  cause  for  relief,  relating  to  matters  ansinx 
since  fiHng  of  original  complaint.— Impedu 
Land  Co.  v.  Imperial  Irr.  Dist.,  161  P.  116, 
•@=»279(4)  (Cal.)  Facts  to  be  alleged  in  a  sup- 
plemental pleading  must  relate  to  and  Be  ma- 
terial to  original  caRc— Imperial  Land  Co.  t. 
Imperial  Irr.  Dist,  161  P.  116. 

As  a  supplemental  pleading  is  proper  only  In 
aid  of  case  made  by  origin^  complaint,  relief 
cannot  be  granted  upon  such  pleading  where 
proof  riiowB  that  plaintiff  had  no  cause  of  ac- 
tion when  ita  original  ccHuplaint  was  filed.— Id. 

XL  MOTIONS. 

(Kan.)  In  action  on  contract  for  sale  of 
wheat,  held,  that  plaintiff  was  entitled  to  judg- 
ment on  the  pleadings.— Cargill  Cmminion  Co. 
V.  Mowery,  161  P.  634. 

^=»349  (CaL)  An  answer  admitting  execution 
and  nonpayment  of  the  note  does  not  entitle 
plaintiff  to  judgment  on  the  pleadings,  where 
the  cwnplaint  showed  the  note  was  ^ven  as  a 
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saarant;  and  tbe  answer  8how«(I  ftcti  relieTing 
defendant  of  liability  thereon.— Meale  t.  Mot* 
row,,  m  P.  1166. 

Xn.  I8S1TE8,  PROOF.  ASD  VABIANOE. 

♦=>394  (Kan.)  Where  petition  declared  on  both 
oral  and  written  contracts  (.■onceming  the  tutme 
matter,  and  evulence  abowed  oral  contract, 
there  was  no  variance  between  pleading  ana 
piDOf^Boyer     We«teni  Silo  Co.,  161  P.  6S4. 

Zm.  DEFECTS  AND  OBJEOTIOy. 
WAXTEB,  AMD  AIDER  BT  VBR- 
DIOT  OB  jrUDOMBHT. 

^3»402  (Or.)  In  suit  tor  specific  performance 
of  oral  contract  to  convey  land,  where  complaint 
did  not  allege  plaintifTs  posseBsion  pursuant  to 
such  agreement,  reply  held  to  ratitle  i^aintiff  to 
vBar  eridoice  as  to  oral  contract  and  posussion 
and  Improvements  thereunder^-^Unner  t.  ITar* 
nas,  161  P.  962. 

^418(1)  (N.M.)  A  demurrant  waives  his  ri^t 
to  object  to  advene  ruling  on  his  demurrer  ny 
proceeding  to  trial  on  the  merits,  or  pleading 
over  to  WB  merite^Pople  t.  Orekar,  161  P. 
lUO. 

«B»428(1)  (Obi.)  Where  petition  is  attacked  for 
first  time  by  objection  to  evidence,  and  there 
is  not  a  total  failure  to  allege  some  essential 
matter,  but  allegations  are  simply  incomplete, 
objection  will  be  overruled.— Shai^ess  S^ra- 
tor  Go.  v.  Gray,  101  P.  1074. 

PLEDGES. 

See  Bzecution,  <9»S0. 

4=s>25  (CaLApp.)  Under  Glv.  Code,  |  2888,  the 
lien  of  a  pledgee  of  notes  is  lost  where  the 
pledgee  has  them  sold  under  execution  after 
maturity  and  the  purchaser  takes  them  subject 
to  the  defense  that  they  were  obtained  by 
fraud.— Gault  v.  Wiena,  161  P.  996. 

The  provision  of  Civ.  Code,  1  3006,  that  the 
pledgee  of  notes  has  no  right  to  sell  them,  but 
must  collect  them  and  apply  the  proceeds  on 
the  pledge,  is  for  the  benefit  of  the  pledgor  who 
may  wuVe  it— Id. 

4s>29  (Cal.App.)  One  who  acquired  title  to 
notes  at  an  execation  sale  cannot  raise  the  ob- 
jection that  the  pledgee  had  no  right  to  sell 
them.— Gaolt  v.  Wiena,  161  P.  996. 
^=»38  (Cal.App.J  A  pledsee  of  commercial  pa- 
per may  assign  it,  and  the  assignee  holds  it  in 
the  same  capnoity  as  the  original  pledgee,  and 
may  sae  to  collect  it  when  due.— Pease  v.  Flti- 
gerald,  161  P.  606. 

POISONS. 

^=»6  (Okl.)  Where  a  poisonous  compound  Is 
kept  upon  the  right  of  way  of  a  railroad  com- 
pany, the  question  whether  it  was  kept  in  a 
safe  place  was  for  the  jury. — Midland  Valley 
R.  Co.  v.  Rippe,  161  P.  233. 

A  railroad  company  should  properly  fence  or 
otherwise  guard  a  poisonous  compoond  kept  up- 
on Its  right  of  way,  so  as  not  to  leave  it  ac- 
cessible to  trespassing  cattle.— Id. 

In  an  action  for  death  of  plaintifTs  cattle 
poiaoned  by  a  compound  maintained  in  vats  on 
defendant's  right  oi  way,  instructions  given  Aeld 
correct. — Id. 

In  an  action  for  death  of  cattle  from  drinking 
poison  compound  maintained  In  vats  by  defend- 
ant on  ito  right  of  way.  denial  of  new  trial  M4 
proper. — Id. 

POLICE  POWER. 

See  Constitutional  Law,  4s»81 ;  Municipal 
Corpontions,  4s>619. 


POLICY. 


See  Insurance. 


POLITICAL  RIGHTS. 

See  WlertloHi. 

POSSESSION. 

See  Advene  Possession;   Chattel  Mortgage!, 
«K»172;  Executors  and  Administrators, 
130;  Mortxagea,  «=>543;  Specific  Perfon> 
ance,  ^a»46. 

POWERS. 

See  Mortgages,  ^9»372. 

PRACTICE. 

For  practice  la  particular  actions  and  proceed- 
ings, see  the  varioas  specific  topics. 

PRACTICING  MEDICINL 

See  Physidans  and  Surgeons. 

PRECEDENTS. 

See  Courts,  ^96,  07. 

PREFERENCES. 

See  Bankruptcy.  ^166,  166. 

PREMIUMS. 

See  Inaurance,  «=s>230. 

PRESCRIPTION. 

See  Adverse  Possession;  BasemantB,  ^atQ,  7; 
UmitBtton  of  Actions. 

PRESENTMENT. 

See  Bills  and  Notes.  ^405,  422. 

PRESIDENT. 

See  Corporations,  ^>314. 

PRESUMPTIONS. 

See  Appeal  and  Error,  <@=> 907-934 ;  Crimi- 
nal taw,  «S91144;  Evidence,  «s>SO. 

PRIMARY  ELECTIONS. 

See  Elections,  «=s>143. 

PRINCIPAL  AND  AGENT. 

See  Brewers;  Criminal  Law,  4s»58j  Factors, 
«=>9;  Husband  and  Wlf^  «=»25;  Intoxi- 
cating Liquors,  «s»169;  Master  and  Servant, 
^»14%. 

J.  THE  BXI.ATXON. 
<A)  Or«ntl«a  ud  Bxlatena*. 

«=323(5)  (Wash.)  Evidence  held  not  sufficient 
to  warrant  setting  aside  the  trial  court's  finding 
that  defendant  bank  was  not  the  agent  of  the 
buyer  of  plaintiflTs  standi^  timber  to  pay  the 
stompage  thereon^Tance  Liomber  Co.  v.  United 
States  Tmat  Co.,  161  P.  841. 

m.  BJOHTS  ANB  LIABILITIEB  AS  TO 
THIRD  FEBSONS. 
(A)  Powers  of  Aflcemt. 

«=»92(1)  (Wash.)  Th6  buyer  of  growing  timber 
who  directs  the  bank  in  which  the  proceeds  from 
sales  thereof  were  deposited  to  pay  the  stump- 
age  reserved  to  the  landowner  can  modify  such 
instructions  either  by  act  or  direction.— Vance 
Lumber  Oo.  t.  United  States  Trust  Ca,  161  P. 
841. 
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<^  103^2)  (Cal.)  Where  a  contract  for  instal- 
laboD  of  fire  prcYention  mac)iinery  provided  that 
no  alterationa  should  be  biudiDg  unlesB  indorsed 
thereon  bj  the  president  of  compan;  and 
Btated  no  time  within  which  the  contract  waa 
to  be  completed,  the  agent  taking  the  contract 
had  no  aothority  to  guarantee  completion  with- 
in three  weeks  instead  of  within  a  reasonable 
time.— Brookings  Lumber  &  Box  Co.  v.  Manu- 
facturers' Automatic  Sprinkler  Co.,  161  P.  266. 

^123(3)  (Ean.>  Evidence  held  sufficient  to 
show  that  defendant's  agent  had  right  to  orally 
contract  with  plaintiff  tor  compensation  for  the 
latter'B  Bervices.— Royer  v.  Western  Silo  Co., 
161  P.  654, 

1 23(10)  (Kan.)  Agency  of  one  negotiating  a 
loan  and  at  whose  office  the  interest  and  prin- 
cipal are  to  be  paid  when  due  to  receive  such 
payment  may  be  established  from  the  course  of 
dealings  between  such  person  and  the  mort- 
gaxees.— Hamlin  r.  Nace,  161  P.  655. 

Evidence  held  to  warrant  conclusion  that  a 
broker  negotiating  the  loan  was  the  authorized 
or  ostensible  agent  of  the  mortgagees  to  re- 
ceive partial  payments  on  the  praicipal  at  in- 
terest-paying periods.— Id. 

«=5l37(l)  (Kan.)  Where  sellera  of  realty  au- 
thorized purchaser's  agent  to  change  name  of 
grantee,  they  were  estopped,  aa  against  inno- 
cent purcbasers,  to  deny  validity  of  their  deed, 
for  want  at  written  authori^  to  the  agent  to 
make  the  change.— McClung  v.  Sno<^,  161  P. 
663. 

(B)  Vndlscloaed  AveK«7. 

^=>  145(2)  (Cal.App.)  Fact  that  principal's  con- 
nection in  transaction  was  not  disclosed  will 
not  relieve  him  from  obligation  thereon,  where 
such  obligation  was  created  for  and  in  behalf 
of  himself  and  persw  acting  as  his  agent.^ 
Colquhoun  v.  Padi,  161  P.  1168. 

(Q  IlnaiithorlBed  nnd  Wronartnl  Acts. 

^=3lS6  (Cal.App.)  One  making  a  purchase  may 
not  rely  on  the  oral  statements  of  the  seller's 
^ent;  the  contract  providing  it  was  based  on 
the  seller's  printed  statanents,  and  that  no  rep- 
resentations o£  agents  not  in  accord  therewith 
should  bind  it.— Peaae  v.  Fit^rald,  161  P. 
506. 

(V)  Acttnns. 

«=»I84(1)  (Or.)  When  a^ent  misrepreBents  his 
authority  to  make  a  particular  contract  for  his 
principal,  party  to  whom  his  represratatlon  is 
made,  and  who  relies  thereon  and  complies  witb 
terms  of  supposed  agreement,  can  maintain  an 
action  ex  contractu  against  agent,  on  the  im- 
plied warranty  to  recover  damages  sustained.^ — 
Sorensott  v.  Kribs.  161  P.  409. 

«s»l89(2)  (Or.)  In  action  to  recover  damages 
for  defendant's  misrepresentation  of  authority 
to  obligate  an  owner  to  pay  broker's  commission 
to  plaintiCFs  asslRnor,  answer  construed  most 
strongly  against  defendant,  held  to  imply  that 
employinent  was  made  for  defendant's  benefit, 
and  that  he  had  no  authority  to  obligate  owner. 
— Sorenson  v.  Kribs,  161  P.  405. 

®=»I90(1)  (Or.)  Where  the  answer,  in  action 
for  damages  for  misrepresenting  defendant's 
authority  to  employ  plaintiff's  assignor  as  bro- 
ker for  owner,  implied  that  defendant  employed 

rlaintiff's  assigoor  on  his  own  account,  h.  O.  L. 
709,  subd.  33,  raised  presumption  of  continu- 
ance of  want  of  authority  aftrr  option  secured 
by  plaintiff's  assignor  was  forfeited,  and  defend- 
ant had  burden  of  showing  that  he  was  thereaft- 
er authorized.— Sorenson  v,  Kribs,  161  P.  40i5. 

«3>I93  (Or.)  In  action  for  damages  for  defend- 
ant s  mlsrepresentntioa  of  his  authoritj-  to  em- 
ploy plaintiff's  jiPKiffnor  as  a  broker  on  behalf 
of  the  owner,  held,  on  the  evidence,  that  denial 
of  defendant's  motion  for  a  directed  verdict  was 
not  error.— Sorenson  v.  Kribs,  161  P.  405 


PRINCIPAL  AND  SURETY. 


See  Assignments,   «s=>78;    Qnarantj:  Goai- 
dian  and  Ward,  ^175-182 ;  SnbrogaHon. 

IV.  REBtEDIES  OF  OBEDITOBS. 


Aoa}^^  l?"^-*  ^"^ef  Rer.  Laws  1910,  K  969, 
action  may  be  maintained  against  surety 
Qfifii  a  bond  given  pursuant  to  section 

anai,  without  joimug  principal.— Fidelity  &  De- 
posit Co.  of  Maryland  v.  N.  S.  Sherman  Ma- 
chine A  Iron  Works,  l(a  P.  703. 

PRIORITIES. 

See  Abatement  and  Revival,  4=36:  Obattd 
Mortgage^<8»138;  Mortgages,  ^isi ;  W«r 
tets  and  Water  OoorBei.  «s>140. 

PRIVILEGED  COMMUNICATIONS. 

See  UM.  and  Slander,  «»84-l8;  Witnesses, 

PRIVILEGES  AND  IMMUNITIES. 

See  Constitutional  Law,  «=>205. 

PROBABLE  CAUSE, 

See  Damagea,  •3»20b 

PROBATE. 

See  WfUs,  ^»302. 

PROBATE  COURTS. 

See  OonrtB,  «s»200H> 

PROCESS. 

See  Bxeeation;   Infants,  <^80;  Mandamus. 

H.  SBRTIGE. 

<0)  PrlTilearea  snd  Exemptlou. 

®=>120  (Okl.)  The  exemption  allowed  a  witneas 
by  Rev.  Laws  1910,  {  5064,  extends  to  the 
service  of  summons  on  bim  in  his  repres«itative 
capacity  as  managing  officer  or  agent  of  a 
corporatiotL-Commonwealth  Cotton  Oil  Co.  t, 
Hudson,  161  P.  635, 

PROFITS. 

See  Bxecutors  and  Adminlatnitor^  «=>1^ 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Constitutional  Law,  ^81;  Fixture. 

PROSTITUTION. 

«S9l  (Okl.Cr.App.)  The  gist  of  the  offense  of 
pandering  is  the  procuring  of  a  woman  by  some 
means  named  in  the  statute  to  enter  or  remain 
la.  a  house  of  prostitution.— Abrams  v.  State,  161 
P.  331,  1198. 

®=>3  (OkLCr.App.)  An  information  charging  a 
peraon  with  pandering  which  pleads  the  general 
terms  of  the  statute  and  alleges  that  accused  did 
by  promise  encourage  a  woman  to  become  an 
inmate  of  a  house  of  prostitution  held  Insnfll- 
cient,  where  not  disclosing  the  nature  of  the 
Pt^i»i  eta— AbianiB  t.  State,  161  P.  331, 

PROVOCATION. 

See  Divorce,  «s946. 

PROXIMATE  CAUSE. 

See  Damages.  «=»19 ;  Negligence,  «s»66,  62. 
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PUBLIC  FUNDS. 

Municipal  Ck»rporationB.  «=»865,  006. 


Bee  Dnlu; 
608. 


PUBLIC  IMPROVEMENTS. 

HaniGipal  CoiporatiooB,  4s»267- 

PUBLIC  LANDS. 

See  Carriers,  4^12.  18 ;  Mines  and  Minerals, 
«=»9 ;  Navl^ble  Waters.  «s»86. 

I.  OOVERIOCENT  OWNERSHIP. 

«=»4  (Idaho)  The  terms  "public  lands"  aud 
"public  domain"  are  used  in  United  Statra  stat- 
ntes  and  dedsiMu  to  deeiimate  lands  subject  to 
sale  or  disposal  under  the  general  lam  of  the 
United  States  or  the  states.— Northern  Pac.  Rt- 
Co.  V.  Hircel,  161  P.  854. 
«»I8  (Mont)  It  is  the  policy  of  tlie  federal 
government  as  well  as  tne  state  that  public 
lands  not  pre-empted  by  actual  settlers  shall 
not  be  inclosed  and  shall  be  used  by  all  per- 
eone  who  desire  to  graze  stock  thereoo.— State 
V.  Bradshaw,  161  P.  710. 

n.  SVRVHT  AND  DISPOSAL  OF  liARDS 
OF  UNITED  STATES. 
(H)  Orantii  In  Aid  ot  RnllroMda. 

«=97l  (Or.)  Act  Cong.  July  2,  1864,  granting 
lands  to  aid  in  construction  of  Northern  FaciOc 
Railroad,  operated  as  a  present  grant  from 
filing  of  plat  of  road  June  20,  1883,  so  that  eo 
instanti  grantee's  title  in  alt  of  lands  to  which 
statute  applied  vested. — McComas  v.  Northern 
Pac.  Rj.  Co.,  161  P.  662. 

«=>75  (Or.)  Under  Act,  Cong.  July  2,  1864, 
granting  land  to  Northern  Pacific  Railroad,  fil* 
lag  of  a  swamp  land  lint  by  state  of  Oregon 
.under  Act  of  Congress  apiwoved  September  28* 
1850,  applicable  to  that  state  by  Act  Cong. 
March  12,  ISGO,  constituted  a  claim  excluding 
such  land  from  operation  of  railroad  grant. — 
McComas  v.  Northern  Pac.  Ry.  Co.,  161  P.  562. 
^s>8l(l)  (Or.)  Under  express  provision  of  Act 
Cong.  July  2,  1864,  granting  lands  to  aid  in 
construction  of  Northern  Pacific  Railroad,  in- 
demnity in  Hen  of  mineral  lands  must  be  taken 
out  of  unoccupied  agricultural  lands. — McOomaa 
y.  Northern  Pac  Ry.  Co.,  161  P.  562. 

Under  Railroad  Aid  Grant,  Act  Cong.  July  2, 
1864,  cancellation  or  rejection  of  swamp  land 
list  filed  hy  state  of  Oregon  under  Act  Cong. 
Sept.  28.  1850,  as  extended  by  Act  Cong.  March 
12,  1860.  ctmatituting  .a  claim  excluding  land 
from  grant,  would  not  extend  grant  over  dis- 
puted tract  in  matter  of  filing  indemnity  selec- 
tions.—Id. 

X£t  DISPOSAI.  or  luAJTOS  OF  THE 
STATES. 

«=s>i48</2  [New.  ToL  9  Key-No.  Series] 

(Idaho)  The  power  of  the  state  land 
board  extends  to  lands  granted  by  act  of  Con- 
gress and  to  such  lands  as  ace  subject  to  settle- 
ment and  sale.— Northern  Pac.  Ry.  Co.  v.  Hir- 
zeL  161  P.  854. 

Under  Admission  Bill,  H  4,  6,  8,  9,  10,  and 
11,  admitting  Idaho  as  a  state  and  granting 
land  for  specific  pnrposcs,  and  Const.  arL  8,  the 
grant  to  the  state  board  of  land  commissioners 
of  control  over  public  lands  relates  only  to  lands 
granted  to  the  state  for  specific  purposes. — Id. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

See   Mandamus,   <&=>111 ;     Railroads,   4=aO ; 
Telegraphs  and  Telephones,  $»33. 

®=»7  (Or.)  The  regulation  of  rates  for  the  pur- 
pose of  promoting  the  public  health,  etc.,  Is  an 


exercise  of  the  police  power. — City  of  Woodbunt 

V.  Public  Service  Ck>mmi88ion  of  Or^Mi,  Itt  P. 
891. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroadsj 
Telegraphs  and  Telephones. 

PUBLIC  USE. 

See  DedieatitHi;  Bminent  Domain. 

PUNISHMENT. 

See  Fines;  Homicide,  ^s>811. 

QUANTUM  MERUIT. 

Sec  Work  and  Labor. 

QUASHING. 

See  Attachment,  «s=>238;  Bxecution,  «=3l61, 
162. 

QUIETING  TITLE. 

See  Appeal  and  Error,  4^144 ;  Equity.  «»66. 
H.  PROCEEDINGS  AND  REUEF. 

€=»52  (Idaho)  Where  it  appeared  neitbw  party 
had  title  to  land,  title  to  which  was  sought  to 
be  quieted,  neither  was  entitled  to  judgment. — 
Northern  Pac.  Ry.  Co.  v.  HInel,  151  P.  864. 

RAILROAD  COMMISSION. 

See  Railroads,  <8=3»9. 

RAILROADS. 

See  Carriers ;  Commerce,  4s»27,  68 ;  Bmi- 
nent Domain,  4=s>2.  47,  86;  Umitation  of 
Actions,  ^=334 ;  Alaster  and  Servant,  4=> 
332;  Poisons,  ^6;  Public  Lands,  4=»71- 
81;  Receivers.  «=»179;  Street  Railroads; 
Taxation,  ^299  ;  Trial,  «=al94. 

I.  OOMTROI.  AND  REaiJl.ATION  IN 
OENERAI.. 

<^9(1)  ^1.)  Under  Const,  art.  12,  M  22.  23, 
creating  Railroad  Commission,  held,  that  Pub- 
lic Utilities  Act,  t  67,  in  reladoa  to  tbe  pow- 
ers of  the  Railroad  Ommission,  cannot  be  ques- 
tioned by  reason  of  any  other  provisi'm  of  state 
Constitution.— Sexton  V.  AtdtisoD.  T.  &  S.  F. 
Ry.  Co.,  161  P.  748. 

«=s>9(2)  (Cal.)  Public  Utilities  Act,  I  67.  heid  a 
Tain  limitation  on  power  of  state  courts,  so 
that  superior  court  has  no  power  to  enjoin 
Railroad  CommisnioQ  in  performance  of  official 
duties  nnder  act,  or  at  suit  of  a  stockholder  to 
enjoin  a  railway  company  from  complying  with 
section  11  of  act  providing  for  free  passes.— 
Sexton  T.  Atchison,  T.  &  S.  F.  Ry.  Co.,  161  P. 
748. 

V.  BIGHT  OF  WAT  AND  OTHER 
INTERESTS  IN  I.AND. 

*s»75(3)  (Idaho)  Under  the  proviriona  of  an 
ordinance  of  the  city  of  Lewiston,  held,  that  a 
railroad  bad  an  irrevocable  easement  in  a  street 
so  long  as  it  or  its  assigns  occuoicd  the  same 
for  railroad  purposes,  and  as  the  owner  of  such 
easement  was  entitled  to  riparian  rights  from 
point  at  intersection  of  street  with  another  to 
end  of  block. — Northern  Pac.  Ry.  Co.  v.  Hirzel. 
161  P.  854. 

VI.  OONSTRTTCTION.  MAINTENANCE, 

AND  EQUIPBCEMT. 

<3=>90  (Wash^  Under  Rem.  Code  1015,  H 
S733— 2.  8733—3,  and  section  8733—6.  subd. 
"c,"  railroad  granted  right  to  cross  defendant 

road  at  grade  on  payment  of  expenses  of  cross- 
ing held  not  required  to  pay  entire  pxpensc  of 
instnllatinn  and  maintenance  of  safety  device 
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ordered  by  Public  Service  Gonuniseion,  whicb 
Bhould  be  - apportioned  eqnaUy  between  roads. 
—State T.  Northern  Pac.  RyVCo.,  161  P.  850. 

^=>>08  (Kan.)  Except  ae  governed  by  Laws 
190S,  c.  215,  and  supplemental  leglBlation,^  a 
grant  to  construct  a  railroad  in  Kansas  carries 
with  it  right  to  bridge  all  rivere  so  as  not  to 
interfere  with  the  flow  of  a  stream  or  create 
danger  of  floods  ^om  the  obstruction  of  bridge 
piers. — Kaw  Valley  Drainage  Dist.  of  Wyan- 
dotte County  V.  Missouri  Pac  Ry.  Co.,  161  P. 
037. 

Z.  OPERATIOH. 

(I>)  iBjarlM  to  UceBHeea  or  TreapwMera 

In  General. 

4t=»278(3)  (GaL)  Where  experienced  railroad 
hrakeman  and  switchman  and  invitee  in  yards 
of  defendant  lumber  company  attempted  to 
board  a  moving  flat  car  in  momentary  forget- 
fulness  of  known  danger  of  a  leaning  draw- 
bridge and  was  atmcb  by  bridge  and  killed, 
such  torgetfulnesB  was  negMence.— Hontz  v.  San 
Pedro,  L.  A.  &  S.  L.  R.  Co.,  181  P.  971. 

Where  experienced  switchman  and  brakeman, 
and  invitee  in  yards  of  defendant  lumber  com- 
pany, with  memory  of  danger  of  a  leaning  draw- 
bridge, boarded  a  moving  box  car,  and  was 
BtmdE  by  bridge  and  killed,  he  was  negligent. 
-Id. 

(F>  Apcldents  at  CroMlnss. 

«=a324(l)  (GaLApp.)  Where  a  railroad  track  at 
crossing  and  a  signboard  were  in  plain  view  of 
deceased  aa  he  came  down  road,  it  was  his 
dutr  to  approach  crossing  with  reasonable  care 
with  his  automobile  under  control.— Marts  v. 
PBci6c  Electric  I^.  Co.,  161  P.  16. 

€=>327(1)  (GaLApp.)  Deceased,  who  either  did 
not  look  and  listen  on  approacbing  a  railroad 
crossing  or  attempting  to  cross  immediately  in 
front  of  car,  held  guilty  of  contribatory  negli- 

rce.— MartB  v.  Pacific  Electric  By.  Co.,  161 
16. 

<S=>327(2)  (Gal.)  Where  driver  of  team  and 
wagon  was  within  sight  of  train  1,600  feet 
from  crossing  and  did  not  stop,  look,  or  listen; 
be  was  negligent  as  matter  of  law  barring  re- 
covery for  his  deaths — Larrabee  v.  Western  Pa- 
cific Ry.  Go..  161  P.  760. 

^327(6)  (Gal.)  That  a  train  by  whicb  the 
driver  of  a  wagon  was  struck  was  a  special  train 
did  not  relieve  the  driver  of  the  imputation  of 
contributory  negligence. — Larrabee  v.  Western 
Pacific  Ry.  Co.,  161  P.  750. 
<^327(13)  (Cal.App.)  The  rule  that  a  traveler 
on  a  highway  must  look  and  listen  for  approach- 
ing trains  applies  to  an  electric  railroad  which 
is  operated  on  the  company's  private  ri^t  of 
way  except  at  street  crossings.— Marts  v.  Pacific 
Electric  Ry.  Co.,  161  P.  16. 
®=9328(3)  (Cal.App.)  Obstructions  making  it 
impossible  to  see,  one  driving  his  automobile 
onto  a  railroad  crossing,  without  stopping  to 
listen,  and  if  necessary  get  out  and  look,  Is 
barred  by  contributory  negligence  from  recover- 
ing for  collision  with  a  train. — Thompson  v. 
Southern  Pac.  Co.,  161  P.  21. 
^o330(3)  (GaLApp.)  One  approaching  a  rail- 
road crossing  may  not  assume  that  any  ap- 
proaching train  will  be  operated  without  negli- 
gence, and  therefore  that  the  bell  and  wbistle 
wiU  be  sounded.— Thompson  v.  Southern  Pac. 
Co.,  161  P.  21. 

^»330(4)  (CU.)  Driver  approadiing  railroad 
crossing,  otherwise  n^ligent,  is  not  relieved 
from  fault  by  right  to  presnme  that  railroad 
would  not  run  its  train  at  excessive  speed. — 
Larrabee  v.  Western  Pacific  Ry.  Co.,  161  P.  750. 

«=»333{1)  (Cal.App.)  Deceased,  who  either  did 
not  look  and  listen  on  approaching  a  railroad 
crossing  or  attempted  to  cross  immediately  in 
front  of  car,  held  guilty  ot  contributory  negli- 
^lue^Marts  v.  Pacific  Blectrie  By.  Co.,  161 


iS=7350(ll)  (Cal.)  In  action  for  death  at  rail- 
road crossing  in  rural  district,  court  should  in- 
struct that  In  the  absence  of  statute  or  ordi- 
nance the  rate  of  60  miles  per  hour  was  not  of 
itself  negligenc&r-Ijarrtbae  v.  Weatetn  Podfie 
Ry.  Co.,  161  P.  750. 

•S=>350(22)  (CalApp.)  In  an  action  for  death 
at  a  railroad  crossing,  whether  deceased  could 
have  seen  defendant's  car  if  he  had  used  reason- 
able care  before  he  reached  point  where  a  build- 
ing obstructed  his  view  held  for  jury. — Marts  T. 
Pacific  Electric  Ry.  Co.,  161  P.  16. 
€=9351(4)  (CaU  InstructiOTi  as  to  duty  of  rail- 
road to  prepare  road  So  that  public  highway 
may  cross  it  without  danger  or  delay,  taken 
from  PtA.  Code,  S  2694,  is  inappropriate  and 
misleading  where  the  highway  was  not  laid  out 
on  public  lands.— Larrabee  v.  Western  Pacific 
Ry.  Co.,  161  P.  750. 

(H)  Injnrlea  to  Anlmala  on  or  near  Traclca. 

«^4II(10)  (Cal.AppO  Civ.  Code,  I  485,  prior 
to  amendment  of  19lD,  requiring  railroad  fences 
and  making  railroads  liable  for  animals  killed 
from  absence  of  such  fences,  was  not  intnkled 
for  the  benefit  of  owners  of  stock  running  at 
large,  bnt  only  for  those  having  some  interest 
in  a^oining  land.— Wills  v.  Southern  Pac.  Co., 
161  P.  501. 

<^4I2(1)  (Uteh)  If  catUe  get  on  the  right  of 
way  because  of  defective  condition  of  cattle 
guards  or  connecting  fences  because  of  the  rail- 
road's negligent  maintenance  thereof  without 
fault  of  the  owner,  the  company  ordinarily  is 
liable  for  their  being  killed  or  injured. — Preecc 
V.  Oregon  Short  Line  R.  Co.,  161  P.  40. 

«s»4l3(4)  (CalApp.)  Under  Oy.  Code,  fi  485, 
prior  to  amendment  of  1915,  as  to  railroad  fenc- 
es, a  railroad  company  mamtaining  a  soffleient 
gate  was  required  to  use  only  reasooable  dili- 
gence in  keeping  the  gate  dosed.— Wills  v. 
Southern  Pac.  Co.,  161  P.  501. 
«s>4l5(8)  (Uteh)  In  approaching  private  or 
farm  crosslngB,  trainmen  must  keep  a  lookont 
to  avoid  injury  to  animals  which  may  be  law- 
fully on  the  crossing,  bnt  they  need  not  slow 
up  or  stop  to  ascertain  if  animals  are  upon  or 
near  the  crossing. — Preece  v.  Oregon  Short  Line 
R.  Co.,  161  P.  40. 

€=9422  (Utah)  Where  a  mare  got  trnto'tho  light 
of  way  from  the  owner's  field  oecause  the  gate 
to  his  private  crossing,  installed  by  the  railroad 
company  was  imperfectly  hung  and  the  fasten- 
ings thereof  were  defective,  the  owner  was  not 
thereby  barred  from  recovery  for  the  resulting 
killing  of  the  mare  by  a  train.— Preece  v.  Ore- 
gon Short  Line  B.  Co.,  161  P.  40. 
«s»44l(^  (Uteh)  That  a  oolt  was  found  "crip- 
pled in  the  thigh"  in  the  vidnity  of  a  crosting 
the  morning  after  its  mother  was  killed  there 
by  a  train,  did  not  justify  the  inference  that  it 
was  struck  by  the  train,  where  plaintiffs  evi- 
dence tended  to  show  that  soon  aiter  the  mare 
was  killed  the  colt  was  seen  running  back  and 
forth. — ^Preeoe  t.  Oregon  Short  Line  B.  Co., 
181  P.  40. 

•^441(6)  (Cal»&pp.)  Under  CTiv.  Code,  {  485, 
prior  to  amendment  of  1915,  as  to  railroad 
fences,  a  lessee  of  premises  adjoining  and  sep- 
arated by  a  fence  from  a  railroad  ri^t  of  way 
could  not  recover  for  horses  UUm  without 
Fihowlng  the  lessor's  title. — Wills  v.  Southern 
Pac.  Co..  161  P.  501. 

ig-nllUS)  (Utah)  In  action  against  railroad  for 
mare  killed  at  highway  croaeiag,  it  being  wlmit- 
ted  that  the  mare  was  hit  while  the  train  was 
going  35  miles  an  hour,  the  only  inference  per- 
missible was  that  the  mare  was  on,  near,  or  was 
going  toward  the  track  when  the  train  was  in 
stopping  distance  of  the  crossing.— Preece  r. 
Oregon  Short  Line  R.  Co.,  161  P.  40. 
«=>443(7)  (Utah)  In  action  against  railroad 
for  mare  killed  at  a  crossing  by  train  going  35 
miles  an  hour,  eWdence  heU  to  sustain  a  find- 
ing of  negligence  of  railroad  company  cauaiiic 
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Bcddent— Pre^  t.  Or^ton  Short  line  B.  Co., 
161  P.  40. 

«s>446(8)  (Cal.App.)  Under  Civ.  Code,  f  486. 
prior  to  amendment  of  1915,  aa  to  railroad 
fences,  In  action  for  killing  animalB  on  rail- 
road right  of  way  because  they  escaped  tbroogh 
gate  in  railroad  fence,  whether  uie  railroad 
company  used  reasonable  diligence  in  keeping 
the  gate  closed  was  for  the  jury.— WiUs  T. 
Sonthem  Pac.  Co.,  161  P.  SOL 

(I)  Flrea. 

®=>458  (Or.)  A  railroad  company  is  not  liable 
for  firea  caused  by  escape  of  ordinary  quantities 
of  sparks  while  its  engine  is  operated  in  ordinary 
course  of  business  by  competent  employes. — Mt 
Emily  Timber  Co.  v.  Oregon-Washington  R.  & 
Nav.  Co.,  161  P.  398. 

®=3480(4)  (Or.)  In  an  action  for  damage  from 
fire  alleged  to  bare  been  set  by  defendant's  loco- 
motive, although  negl^ence  may  be  inferred 
from  circumstantial  evidence,  plaintiff  must 
prove  by  a  preponderance  tliat  fire  was  com- 
municated by  sparks  from  defendant's  locomo- 
tive,  excluding  every  other  theory. — ilt.  Emily 
Timber  Co.  v.  Oregon-Waahlngton  B.  &  Nav. 
Co.,  161  P.  89a 

0=»481(2)  (Or.)  In  action  for  damages  caused 
by  fire  alleged  to  have  been  caused  by  defend- 
anfe  locomotive,  testimony  that  twelve  days 
after  fire  a  witness  saw  bamed-orer  areas  with- 
in right  of  way  held  not  admissible.— Mt.  Emily 
Timber  Go.  v.  Oregon-Washington  R.  &  Nav. 
Co.,  161  P.  898. 

<9=>484(1)  (Or.)  In  an  action  for  damages  from 
fire,  instmcdoo  withdrawing  from  jury  allega- 
tions that  defendant  railroad  failed  to  employ 
careful  fire  patrol,  etc.,  to  protect  right  of  way, 
held  proper.— Mt.  Emily  Timl»er  Co.  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  161  P.  308. 
9s>484(4)  (Or.)  In  an  action  for  damages  for 
fire  alleged  to  have  been  caused  by  defendant's 
locomotive,  instruction  withdrawing  &om  jury 
allegations  that  defendant  failed  to  employ  com- 
petent mechanics,  etc.,  to  repair  engines,  held 

ftroper.— ML  Emily  Timber  Co.  v.  Oregon-Wash- 
ngton  B,  ft  Mav.  Go.,  161  P.  898. 

RAPE 

See  Indictment  and  Infonutlon,  4B>111. 

RATE. 

See  Carriers,  «=9l2,  IS:  Constitational  Law, 
€=»63;  Municipal  Corporations,  <=B6i9 ; 
Telegraphs  and  Telephones. 

RATIFICATION. 

See  Alteration  of  Instruments,  ^S92$;  Corpo- 
rations, ^=a42Qx  Marriage,  ^=387;  Vendor 
and  Purdiaser.  ^»43. 

REAL  ACTIONS. 

See  Courts,  «s»200%;  Ejectment;  Eordble 
Entry  and  Detainer;  Venae. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REBUTTAL 

See  Criminal  Law.  «=>6S8,  684 ;  Trial,  «=»62. 

RECEIVERS. 

VI.  ACTIONS. 

^^179  (Kan.)  Where  receiver  is  appointed  In 
the  federal  court  for  an  interstate  railroad,  he 
may  under  federal  Jndlciel  Code,  §  66,  be  made 
party  defendant  to  action  in  state  court  to  de- 
moliith  a  bridge  belonging  to  such  road  and  is 
bound  by  the  judgment  of  the  state  court.— Kaw 


Valley  Drainage  Dist.  of  Wyandotte  County  T. 
Missoari  Pac  Ky.  Co.,  161  P.  937. 

vn.  ACGomrTiifo  and  oompenba. 

TION. 

«s>204  (Wash.)  A  receiver  who  disbnrsed  all 

the  funds  of  an  insolvent  corporation,  pursuant 
to  court  orders,  without  paying  a  claim  filed 
with  his  attonieys,  but  not  c-illed  to  his  att«i- 
ti<m,  cannot  be  required,  after  his  discharge,  to 
pay  such  claim  or  be  punished  for  contempt. — 
Gustav  V.  Esaiy,  161  P.  1188, 

RECORDS. 

See  Appeal  and  Error,  ^502-697,  907,  909; 
CorporaUons,  «»128;  Courts,  ^114,  110; 
Criminal  Law,  «:=»1086-1115 :  Husband  and 
Wife.  «=>1!9 ;  Landlord  and  Tenant,  <8=>28. 

REDEMPTION. 

See  Judldal  Sales,  «s>69;  Mortgages,  «9» 
608^  ;  Taxation,  «s»708,  709. 

REDIRECT  EXAMINATION. 

See  Witnesses,  «=»276. 

REFERENCE. 
See  Arbitration  and  Award. 

REFORMATION  OF  INSTRUMENTS. 

K.  BIOHT  OF  ACTION  AND  DEFEN8E& 

<8=>26  (OaL)  No  one  can  sue  to  reform  a  deed 
or  other  contract  unless  he  has  some  interest 
to  be  protected  Uierel^v— Anerbach  t.  Healy. 
161  P.  1157. 

A  husband  cannot  reform  deed  to  property 
which  is  separate  property  of  his  wife.— Id. 

n.  FBOCEEDINGS  AND  KEUEF.< 

•S=»36(l)  (Cal.)  Complaint  should  allege  what 
the  real  agreement  was,  what  the  agreement  as 
reduced  to  writing  was,  and  where  the  writing 
fails  to  embody  the  real  agreement,  and,  if  cor- 
rection of  description  of  land  is  sought,  must 
describe  the  premises  accurately.— Auerbach  v. 
Healy,  161  P.  1157. 

A  complaint  not  alleging  agreement  to  sell 
and  ronvey,  nor  the  true  description  of  the  land, 
nor  the  interest  claimed,  held  fatally  defective. 
— Id. 

Statement  in  complaint  that,  to  make  the 
deed  "conform  to  the  actual  intuition  a<  the 
parties,"  it  must  be  amended  as  stated,  is  mere 
conclusion  as  to  the  effect  of  the  deed,  and  is  not 
a  statement  of  the  intention  of  the  parries. — Id. 
^=»36(8)  (Cal.)  Complaint  should  aver  facts 
showing  how  the  mistake  was  made,  whose  mis- 
take it  was,  and  what  brought  it  about,  so  that 
the  mutuality  may  appear,  and,  If  the  mistake 
was  of  one  party  which  the  other  at  the  time 
knew  or  suspected,  as  specified  in  Civ.  Code,  f 
3390,  the  facts  showing  such  mistake  must  be 
alleged.— Auerbach  v.  Healy,  161  P.  1157. 

A  complaint  alleging  that  the  words  "in  block 
7"  were  omitted  is  defective  where  it  does  not 
show  that  the  lot  is  not  accurately  described 
without  these  words,  as  by  averment  that  there 
is  more  than  one  block  in  the  subdivision.- Id. 

A  complaint  declaring  that  "the  draftsman 
omitted  to  insert  In  said  description  the  block  in 
which  said  lot  of  land  was  located"  does  not 
show  mistake,  since  both  parties  may  have  in- 
tended the  omission.— Id. 

^^43  (Nev.)  Jn  suit  to  quiet  title  against  de- 
fendant, who  prayptl  reformntion  of  bis  deed  to 
comply  with  plaintifE's  agreement  to  convey, 
burden  was  on  defendunt  to  establish  contention 
as  to  description  of  property  intended  to  be 
conveyed  by  virtue  of  orU^al  agreement — 
Carey  v.  Clark,  161  P.  713. 
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«=»45(2)  (Or.)  Where  one  of  the  parties  to  a 
written  coQtract  is  dead,  evidence  of  a  mistake 
in  the  contract  must  be  carefully  scrutinized 
and  found  to  be  conviucing,  and  to  show  clearly 
the  contract  and  the  existence  of  a  mutual  mis- 
take.—Bott  v.  Campbell,  161  P.  955. 
^=>45<9)  (Or.)  In  a  suit  to  reform  a  five-year 
lease  of  wheat  land,  evidence  held  to  show  that 
an  agreement  of  the  parties  that  the  lessee 
should  receive  reasonable  compensation  for  fal- 
lowing the  land  during  the  last  season  was 
omitted  by  mistake  of  the  scriTener.— Bott  v. 
Campbell,  161  P.  955. 

In  a  suit  to  reform  a  lease  for  mistake,  evi< 
dence  held  to  show  that  oral  statements  consti- 
tuted an  agreement  omitted  from  th^  written 
lease  by  mistake  of  the  scrivener,  so  that  such 
statements  were  admiBsible  under  L.  O.  L.  S 
718.-Id. 

4s»46  (Cal.)  Findings  omitting  to  find  on  the 
issue  of  execution  of  deed  to  be  r^ormed  were 
iiunffielent— Anerbach  t.  Healy,  IKL  P.  116T. 

REFORMATORIES. 

See  Mmtia. 

REFUNDING. 

See  Taxation,  «=e>543. 

REGISTERS  OF  DEEDS. 

See  Oonstltntional  Law,  <=9l02. 

«=»3  (Kan.)  Under  Gen.  St.  1909,  |  3670,  re- 
lating to  compensation  of  registers  of  deeds, 
held  that  on  change  of  mode  of  compensation 
under  Laws  1913,  c.  197,  re^ster  was  entitled 
to  old  rate,  plus  one-half  of  excess  fees  above 
such  rate,  and  could  not  retain  all  fees  on  ground 
that  entire  compensation  might  be  award- 
ed for  services  performed  in  first  portion  of  his 
inenmbency.— Board  of  Com'rs  of  Cloud  County 
v.  Ott,  m  P.  629. 

REHEARING. 

See  Criminal  Law,  «=3ll33;  New  Trial. 

REIMBURSEMENT. 

See  Factors,  «s»46. 

REINSURANCE. 

See  Inaarence,  4»699. 

RELEASE. 

See  Compromisf"  and  Settlement;  Master  and 
Servant,  ®=>^;  Payment. 

X.  BSQimiTES  AHD  TAUDITT. 

(Wash.)  A  written  release  of  a  claim  for 
personal  injury  bnferl  on  a  valuable  considera- 
tion is  valid  ns  any  other  agreement.— Reynolds 
V.  Day,  161  P.  62. 

«=»(3(5)  (Okl.)  In  absence  of  fraud,  written  re- 
lease of  damages  for  personal  injuries  received 
in  conaideration  of  continued  employment  is 
valid.— Lusk  V.  White,  161  P.  541. 

n.  OOirSTRUOTION  AKD  OPERATIOir. 

4=327  (Wash.)  Complete  satisfaction  for  an  in- 
jury received  from  one  person  In  consideration 
of  his  release  discharges  all  who  are  liable 
therefor,  whether  joint  or  several  wrongdoers. — 
Martin  v.  Cunninpham,  101  P.  355. 
€=^29(1)  (Wash.)  Release  given  railroad  by  its 
fireman  injured  in  service  held  to  discharge 
road's  local  surgeon  from  liability  for  negligent 
treatment,— Martin  v,  Cunningham,  161  1*.  355. 
©=>29(1)  (Wash.)  Release  to  railroad,  by  riveter 
injured  on  bridge  under  construction  for  it,  by 
stipulating  to  dismiss,  as  to  the  road,  action 
against  it  and  bis  employers,  held  not  to  have 
released  employers.— Randall  t*  Qerrick,  161  P. 
867. 


«»29(4)  (Wash.)  Acceptance  of  money  In  sat- 
fafftcdm  ca  claim  against  joint  tort-feasor,  even 
with  reservation  that  it  is  not  to  be  couddered 
as  release  of  another,  releases  the  latter.— Ran- 
daU  T.  (derrick.  161  867. 

m*  PIiEADINO,    EgTPBWCB,  TBIAX<, 
AND  REVIEW. 

«=>5S  (Okl.)  Where  execution  of  release  of 
damages  for  personal  injuries  is  admitted,  the 
burden  of  proving  fraud  and  want  of  conaid- 
eration is  upon  the  party  executing  the  re- 
lease.—St  Louis  &  S.  F.  R.  Co.  V.  Bruner,  161 
P.  788. 

<S=>57(2}  (Wash.)  Evidence  of  fraud,  false  rep- 
resentations, etc.,  to  warrant  setting  aside  a 
written  release  of  claim  for  injury  based  on  a 
valuable  consideration  must  be  clear  and  con- 
vincing.— Reynolds  v.  Day,  161  P.  62. 

In  a  personal  injury  action  where  plaintift 
contended  that  a  rdease  was  obtained  through 
frand  or  overreaching,  evidence  helA  insufficient 
to  warrant  the  settii^  aside  of  the  release.— Id. 

RELEVANCY. 

See  Evidence.  ^123-142. 

REMITTITUR, 

See  Appeal  and  Brror,  ^=^1140, 

REMOVAL 

See   Executors  and   Administrators,  ^sSS; 
Homestead,  ^161,  IfS. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See   Executors   and  Administrators,  9=3>181; 
Landlord  and  Tenant,  «=»1S3-2S2. 

REPAIRS. 

See  Landlord  and  Tenant,  4cs»188k 

REPEAL 

See  Statutes,  «c9ie7,  267. 

REPLEVIN. 

See  Appeal  and  Error,  ^=ol060;  Bankmptcy. 
Gaming.  «=337. 

V.  DAMAGES. 

<t=>75  (Colo.)  Where  defendant,  giving  rede- 
livery bond,  retained  po^^session  of  hay  replev- 
tned,  and  fed  it  to  stock,  the  damages  to  the 
plaintiff  were  the  value  of  the  hay  at  die  time 
of  the  feeding.— Ramard  v.  Gorlett,  161  P.  1S6. 
«E=80  (Wash.)  Under  Rem.  Code  1915,  8  6059 
—194.  plaintiff,  recovering  in  an  action  of  claim 
and  delivery,  might  recover,  as  an  item  of  costs, 
a  charge  of  $10  paid  to  a  surety  compav  as 
compensation  for  the  replelin  bond  furnished 
by  it— StUwell  Bros.  t.  Union  HatAinor  & 
Snpply  Co.,  161  P.  1048. 

VI.  TRIAL,  Jin>GMBllT,  ENFORCE- 
MEMT  OF  JtmOMEET,  AMD 
REVIEW. 

^=»88  (Colo.)  In  actions  for  taking  and  de- 
taining personal  property,  where  there  is  no 
qucstian  of  fraud,  or  willful  wrong,  the  measure 
of  damages  is  the  value  at  the  time  of  the 
taking  or  the  conversion  or  illegal  detention  and 
the  time  at  which  the  value  uiould  be  fixed  is 
for  the  court  not  the  jury.— Barnard  v.  Corlett, 
161  P.  156. 

€=>I06  (Cal.App.)  In  replevin  for  stock,  etc., 
deposited  with  brokerage  firm  as  collateral  se- 
curing margin  transactions,  wherein  no  de- 
liTerim  were  intended,  plaintift  was  entitled  ta 
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recover  tbeir  value  at  tbe  time  be  demanded 
their  delivery.— Hartnett  v.  Wilson,  161  P.  281. 

REPUGNANCY. 

See  Trial,  «s>243 ;  Witnessea,  ^i»380^ 

RESALE. 

See  Salee,  «»882. 

RESCISSION. 

See  Contracts,  «»268-2'^:  Landlord  and  Tra- 
ant,  «sa34;  Vendor  and  Pnrchaaeri  ^a07- 
118. 

RES  GEST^. 

See'  Orlmlnal  Law,  «=s»364,  868 ;  Bvidence,  4=» 
128,  126. 

RES  JUDICATA. 

See  Divorce,  «»171;  Judgment,  «3>567-729. 

RESOLUTIONS. 

See  Manidpal  Corporations,  <s=293. 

RETROSPECTIVE  LAWS. 

Bee  Statatee,  ^276. 


See  Taxation. 


REVENUE 
REVIEW. 


Bee  Appeal  and  Error;  Oertiorarl;  Oeotempt, 
«seb60;  Criminal  Law,  «=»1144-U78. 

REVISION. 

See  Statutes,  «s>167. 

REVOCATION. 

See  DedicatioD,  «=>38. 

RIGHT  OF  WAY.  ' 

See  Basements. 

RIOT. 

See  Unlawfal  Assembly. 

«=>l  (OkI.Cr.App.)  To  constitate  tbe  offense 
of  riot  there  must  he  ncft  only  a  common  intent 
on  the  part  of  three  or  more  persons  acting 
together  to  do  an  unlawful  act  by  violence  and 
threats,  hut  also  concerted  action  in  further- 
ance of  auch  intent.— Casteel  v.  State,  161  P. 
830. 

€=>5  (OkI.Cr.App.)  An  information  alleging 
that  three  named  persona  did  onlawfully  use 
violence  upon  anotoer  while  then  and  there 
assembled  la  insufficient  to  charge  the  offense 
of  riot  or  rout  aa  defined  by  Rev.  Laws  1910, 
if  2558-2560.— Casteel  v.  State,  161  P.  380. 

RIPARIAN  RIGHTS. 

See  Navigabte  Waters,  «»86-t4. 

RISKS. 

See  Master  and  Servant,  «»201-217,  260.  288. 

RIVERS. 

See  Navigable  Watery  ^1. 

ROADS. 

See  Highways. 

ROBBERY. 

Sm  Criminal  Law,  «s»369. 


SAFE  PLACE  TO  WORK. 

See  Master  aztd  Servant,  «=s>101,  102. 

SAFETY  DEVICES. 

See  Bailroada,  «s>90. 

SALES. 

See  Bills  and  Notes,  «=)»810 ;  Champerty  and 
Maintenance,  ®=sa7;  Corporations,  «=3l21; 
Evidence,  ®:=>309;  Executors  and  Adminis* 
trators,  «s>323;  Guardian  and  Ward.  €s> 
42,  77-103 ;  Judicial  Salee ;  Logs  and  Log- 
ging ;  Mines  and  Minerals,  €=954,  83 ;  Mort- 
gages, «=>S72.  514-543  ;  Pleading,  «=3343 ; 
Pledges.  9=329 ;  Prindpal  and  Agent, 
103;  Taxation,  «=»6lS-769;  Vendor  and 
Purchaser. 

I.  BEQUISITES  AND  VAUDITT  OF 
CONTRACT. 

1  (4)  (Utah)  A  memorandum  of  agreement 
to  purchase  "3  carloads  Crown  alios,  sizea  to 
be  spedfled  within  two  years,"  held  not  too 
uncertain  to  eupport  an  action  for  damages  for 
breach,  for  reason  that  sizes  were  left  ande- 
termined. — Holland-Cook  Mfg.  Co.  v.  Consoli- 
dated Wagon  &  Machine  Co„  161  P.  922. 
^»S2  (Kan.)  In  action,  on  contract  to  pur- 
chase wheat  correapondence  and  telegrams  held 
to  establish  a  contract  binding  on  defendant.— 
Cai^ill  Commiasion  Co.  v.  Mowery,  161  F.  634. 
4e=»S6  (Kan.)  Where  seller  of  grain  by  mistake 
used  code  word  indicating  greater  amount  than 
intended,  and  buyer  acted  thereon  before  receiv- 
ing notice  of  mistake,  seller  is  bound  by  terms 
of  contract  entered  into. — CargiU  Commission 
Co.  V.  Mowery,  161  P.  634. 
4=>48  (NevO  Gmerally  where  goods  are  sold 
for  the  express  purpose  of  enabling  the  buyer  to 
accomplish  an  unlawful  or  immoral  purpose, 
Qiere  can  be  no  recovery  for  their  price.— Loose 
V.  Larsen,  161  P.  614. 

Generally  where  the  vendor  of  goods  merely 
has  knowledge  that  the  purchaser  intends  to 
use  them  for  an  immoral  or  illegal  purpose,  and 
does  not  aid  such  purpose,  he  may  recover  there- 
for.—Id. 

0s»9&(l)  (Utah)  Where  one  reliea  upon  an 
express  promise  of  the  buyer  to  pay  a  specific 
price  in  excess  of  the  actual  market  value,  be 
must  prove  that  the  minds  of  the  parties  met 
upon  the  particular  price  claimed. — Bpratt  t. 
Paulson,  161  P.  1120. 

«=>52(5)  (Cal.App.)  Extrinsle  evidence  held  to 
warrant  a  finding  that  the  ambiguous  contract 
was  intended  as  one  of  agency,  anu  not  of  sale.~ 
Slama  Tire  Protector  Co.  v.  Ritchie,  161  P.  Ii5. 
«=s>52(6)  (GaLApp.)  In  proceeding  under  Code 
Civ.  Proc  I  980,  as  to  summoning  other  parties 
jmntly  liable,  evidence  held  to  show  tbat  de- 
fendanta  in  both  actions  were  Jointly  indebted 
for  goods  purchased,  in  view  of  presumption 
created  by  Civ.  Code,  |  1431,  that  an  obligation 
imposed  on  several  persons  is  joint. — Colquhoan 
V.  Pack,  161  P.  UeS. 

XV.  FEBTORMANOE   OF  CONTRACT. 
(D)  Parment  of  Priee. 

®=>l94(Kan.)  Where  the  purchaser  of  a  piano 
was  to  pay  $350  on  delivery  and  the  seller 
was  to  take  the  purchaser's  old  piano  in  pay- 
mcnt  of  the  balance  of  $350  the  porcbasers 
failure  to  pay  the  $350  does  not  relieve  the  sell- 
er from  obligation  to  accept  the  old  piano  or 
entitle  her  to  judgment  for  $700.— Higley  v. 
Doege,  161  P.  686. 

VII.  BEBCEDIES  OF  SEX.I£B. 
(D)  RMsle. 

4=9332  (Wash.)  As  damages  for  breach  of  con- 
tract for  sale  of  goods  are  allowed  for  actual 
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monetar;  loss,  where  there  is  a  market,  it  is 
duty  of  aggrieved  party  to  sell  goods  that  loss 
may  be  as  small  as  possible.— Hughes  t.  hiaatera 
By.  &  Lumber  Co..  161  P.  343. 

(B)  Actions  for  Price  or  Valac. 
^=»364(4)  (Kan.)  In  action  for  price  of  eeed- 
liogs,  instructions  as  to  question  wlietber  rep- 
resentationB  as  to  market  value  were  statements 
«f  fact  or  of  opinion  held  not  erroneons.~Greiaa 
V.  Thomas,  161  P,  670. 

^=>365  (Kan.)  Special  findings  that  plaintiff's 
agent  made  false  representations  on  which  de- 
fendant  relied  as  to  seedlings  sold  to  defendant, 
but  that  defendant  bad  reasonable  opportunity 
to  read  the  order  tho^for,  did  not  require 

i'udgmcnt  tor  plaintiff.— Greisa  T.  Thomas,  161 
».  670. 

<=»360  (Kan^  Where  the  price  of  a  piano  was 
-$700,  (tf  which  $350  was  to  be  paid  in  cash  and 
an  old  piano  was  to  be  taken  in  payment  of  the 
balance,  a  judgment  for  $T00  and  interest  should 
be  modified  and  judgment  given  for  $350,  with 
interest  and  the  right  to  possession  of  the  old 
^UQO  or  its  value.— Higley  t,  Doc«e,  161  P. 

(F)  AettOMa  for  D»m«v«a. 

«»384(1)  (Utah)  Where  silo  material  was 

Srepared  to  be  assembled  in  any  size  of  silo,  in 
etermining  damages  for  breach  of  contract 
for  its  purchase,  it  was  held  immaterial  what 
size  silo  court  used.— BoUand-Cook  Mfg.  Co.  t. 
Consolidated  Wagon  &  Machine  Co.,  161  P. 
922. 

«s»384(l)  (Wash.)  The  general  rule  is  that 
measure  of  damages  for  breach  of  contract  for 
sale  of  a  commodity,  where  vendee  refuses  to 
accept  delivery,  is  difference  between  contract 
price  and  market  value  at  time  and  place  agreed 
upon  for  delivery. — Hughes  v.  Eastern  By.  & 
Lumber  Co.,  161  P.  343. 

«=3384(4)  (Utah)  Where  price  to  be  paid  for 
silo  material  was  20  per  cent  from  list  price, 
less  freight,  in  determining  damages  for  breach 
of  contract,  freight  should  be  deducted  from 

Erice  agreed  upon,  and  not  from  list  price.— Hol- 
md-CTook  Mfg.  Co.  v.  Consolidated  Wagon  & 
Machine  Co.,  161  P.  922. 

«=3384(6)  (Utah)  Where  defendant  refused  to 
perform  its  contract  to  purchase  silo  material 
which  had  not  been  manufactured,  measure  of 
damage  held  difference  between  cost  of  maQu- 
fectariug  and  price  agreed  upon,  less  freight 

Slsintiff  had  agreed  to  deduct— Holland-Cook 
[fg.  Co.  v.  Consolidated  Wagon  &  Machine 
Co.,  161  P.  »22. 

Vm.  &EKEDIES  OF  BUYER. 
fO)  Aetlons  for  Brcaeb  of  Contrmet, 

«=>4I3  (Mont)  Under  Rev.  Codes,  if,  6585, 
6686,  in  relation  to  variance,  where  plaintifF  al- 
leged breach  of  written  a^eement  and  proved 
brMch  of  subsequent  modification  there  was  a 
material  variance.— E.  B.  Ryan  Co.  v.  Russell, 
161  P.  307. 

«=s>4l8(7)  (Kan.)  On  breach  of  contract  for 

sale  of  wheat,  buyer  may  purchase  same  in 
open  market  at  best  prices  possible  on  seller's 
account  up  to  minimum  amount,  delivery  of 
which  by  seller  would  have  been  a  cunpliance 
with  his  contract.— CargiU  Commission  Co.  v. 
Mowery,  161  P.  634. 

(D)  Actions  and  CoanterclalmB  for  Bremob 
of  WarpantT'* 

^9441(1)  (Wash.)  The  conrfs  finding  that 
payment  and  use  of  a  warranted  plant  did  not 
constitute  acceptance,  so  as  to  render  defend- 
ant liable  for  replacing  parts,  held  supported  by 
the  evidence.— United  Ir(m  Works  T.  BatbskeUer 
Co..  161  P.  1187. 

SAMPLES. 

See  Innkeepers,  ^^U. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

II.  PUBIiZO  SCHOOLS. 

(A)  BMtabllNhment,  Sebool  Lands  aafl 
Fands,  and  Rexnlatlon  la 
Oeaeral. 

^18  (Mont.)  The  "primary"  plan  of  the 
farm  Ix)an  Act,  providing  for  investment  by 
state  board  of  land  commissioners  of  state 
funds  in  farm  mortgsees,  does  not  conflict  with 
the  Enabling  Act.— State  v.  Stewart  161  P. 
309. 

In  view  of  Const,  art  11,  S  12,  the  "primary" 
plan  of  the  Farm  Loan  Act.  in  omitting  from 
the  list  of  securities  available  for  investment  of 
state  funds,  the  bonds  of  counties,  cities,  etc, 
does  not  conflict  with  Const  art  11,  §  3,  as 
to  investment  oi  certain      such  funds.— Id. 

The  duties  of  the  state  board  of  land  com- 
miaei  oners  in  investing  public  school  fands  un- 
der the  "primary"  plan  of  the  Farm  Loan  Act, 
in  accordance  with  Gcmst  art  11,  |  8.  stated. 
— Id. 

(0)  Ofnroraueat,  Oflloers.  and  IHvtrict 
Hectlnara. 

^^50  (Kan.)  The  granting  of  a  petition  call- 
ing a  special  meeting  of  the  school  district  rests 
in  the  discretion  of  the  district  board.— Gllne  t. 
Wettstein,  lei  P.  617. 

(D)  DlHtriot  Provortr.   Ooatracta.  mmA 
.  Iilafellltles. 

«=368  (Kan.)  Where,  after  the  board  of  a 
school  district  had  let  a  contract  for  the  erec- 
tion of  a  new  building  located  in  the  geograph- 
ical center  of  district  it  was  sought  to  compel 
the  board  to  erect  two  schoolhouses,  held,  in 
view  of  the  offer  of  the  board  to  furnish  trans- 
portation, etc.,  mandamus  to  compel  erection 
should  be  denied.— Cline  v.  Wettstein,  161  P. 
617. 

«=387  (Or.)  Under  Gen.  Laws  1916,  c.  2^5,  fi 
4,  providing  that  cost  of  educating  high  school 
pupil  be  determined  by  dividing  amount  "ex- 
pended" by  average  dafly  attendance,  held  that 
an  estimate  of  a  school  district  furnished  the 
county  school  superintendent  under  section  2, 
properly  included  repairs,  but  not  depreciation 
of  building  or  interest  on  money  expended  in 
construction. — School  Diet  Na  24  of  Marion 
County  V.  Smith,  161  P.  706. 

SECONDARY  EVIDENCE. 

See  Evidence,  «=»16& 

SEEPAGE. 

See  Wate 's  and  Water  Courses,  4=9262. 

SELF-DEFENSE. 

See  Homicide,  ^112,  116,  300. 

SELF-EXECUTING  PROVISIONS. 

See  Constitutional  Law,  4s»29,  S2. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  «=>271. 

SEPARATE  TRIALS. 

See  Criminal  Law,  «s»622. 

SERVICE. 

See  Process,  ^120. 

SERVICES. 

See  Work  and  Labor. 


SERVITUDE. 


See  Xbsementi. 
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SET-OFF  AND  COUNTERCUIM. 

See  Bankmptcy,  «s9l64. 

SETTING  ASIDE 

See  New  Trial.  «=>16S. 

SETTLEMENT. 

S«e  Appeal  asd  Error,  €=)567,  56S;  Compro- 
mise and  Settlemeot;  Husband  and  Wife, 
29;  Payment. 

SEVERANCE 

See  Orlminal  Law,  C=3622. 

SHEEP. 

See  Anlmab,  «»23. 

SIGNATURES. 

See  WillB,  <8s»lll.  302. 

SITUS. 

See  Taxation,  «s»9& 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  «=>758 ;  New  Trial, 
130. 

SPECIFIC  PERFORMANCE 

See  Pleading,  «=»24S.  402. 

L  KATURE  AND  GROUNDS  OF  BBK- 
EDT  IN  aENERAX.. 

4=9 1 2  (Or.)  A  married  woman  should  not  be 
denied  specifie  performance  of  an  oral  contract 
to  sell  and  because  she  permitted  her  husband 
to  hold  the  legal  title  in  trust  for  her,  where 
defendants  did  not  rely  upon  husband's  apparent 
legal  title.— Skinner  t.  Furnas,  161  P.  962. 
®=S3|6  (Wash.)  A  land  exchange  contract  will 
not  be  specifically  enforced  where  it  appears 
plaintiff  is  seeking  to  compel  defendant  to  carry 
oat  a  contract  inequitable  as  to  him.— Oilman  t. 
Bmnton,  161  P.  ^ 

n.  OONTRAOTS  EMFORCRABUS. 

«»29(2)  (Wash.)  In  lan^  exchange  contract 
description  of  property  as  48  acres  one  mile 
cast  of  a  town,  etc.,  held  too  indefinite  for  spe- 
cific performance.— Oilman  v.  Brunton,  161  P. 
835. 

«s>32(3)  (Or.)  Mutuality  must  exist  when 
court's  aid  is  invoked  to  enforce  rights  of  pardes 
to  an  oral  contract  ft>r  sale  of  land,  and,  where 
a  recovery  of  the  consideration  and  execution 
of  a  deed  could  have  been  granted  to  either  par- 
ty when  suit  was  begun,  the  contract  was  not 
wanting  for  matoality. — SkinneT  t.  Furnas,  161 
P.  962. 

<®=346  (Or.)  It  is  possession  of  real  property, 
and,  when  any  relation  of  affinity  or  con- 
sanguinity exists  between  parties,  also  the  im- 
provements made  tbercon  oy  purchaser  pursu- 
ant to  vendor's  oral  agreement  to  convey,  that 
takes  case  out  of  -statute  of  frauds  and  author- 
izes specific  performanoe.— Skinner  t.  Furnas, 
161  P.  962. 

4=»47  (Or.)  It  is  possession  of  real  property, 
and,  when  any  relation  of  affinity  or  consan- 
guinity exists  between  the  parties  also,  the  im- 
provements made  thereon  by  purchaser  pursu- 
ant to  vendor's  oral  agreement  to  convey,  that 
takes  case  out  of  statute  of  frauds  and  author- 
izes specific  performancfc—Skinner  v.  Fumaa. 
161  P.  962. 

«s»53  (Kan.)  Specific  performance  of  contract 
to  convey  land  wiU  not  be  granted,  where  pur- 


chaser secures  contract  by  fraud,  knowing  that 
contract  for  sale  of  land  haa  been  made  with 
another.— Mooriiead  t.  Edmonds,  161  P.  610. 

m.  GOOD  FAITH  AND  DILXOENOB. 

^»92(1)  (Wash.)  In  suit  for  specific  perform- 
ance where,  when  plaintiff  tendered  deed  from 
a  third  party,  the  property  stood  in  plaintiff's 
name,  and  he  bad  not  furnished  abstract  ten 
months  after  contract,  providing  for  its  deliv- 
ery in  10  days,  his  default  barred  recovery.— 
G0man  r.  Bruntcm,  161  P.  835. 

IV.  PROCEEDINGS  AND  RELIEF. 

4=9 1 05(1)  (Kan.)  Where,  before  time  fixed  for 
performance,  one  of  partiefl  to  contract  for  ex- 
change of  lands  repudiates  it,  the  otiier  may 
immediately  commence  an  action  for  specific 
performance. — Parks  v.  Monroe,  161  P.  638. 
«»l(4(2)  (Or.)  It  is  necessary  to  mainte- 
nance at  mit  for  specific  performance  of  oral 
agreement  to  convey  that  complaint  set  forth 
oral  agreement  and  allege  possession  by  the 
purchaser  pursuant  thereto,  and,  if  the  parties 
are  related,  that  the  latter  has  made  improve- 
ments.—Skinner  V.  Furnas,  161  P.  962. 
<&=3(2I(3)  (Kan.)  Findings  of  fact  in  suit  for 
specific  performance  held  supported  by  evidence. 
— Moorhead  v.  Edmonds,  161  P.  610. 
<^»i2l(3)  (Or.)  In  suitby  married  woman  for 
specific  performance  of  an  oral  contract  to  con- 
vey land!  evidence  held  to  establish  allegation  of 
complaint  that  she  was  the  purchaser  under  the 
contract^Skinner  t.  Fornas,  ISl  P.  962. 

SPEED. 

See  If  nnlcipal  Corporatlona,  ^s^TOB. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  ^=>53. 

STATEMENT. 

See  Appeal  and  Error,  ®=»544,  663. 

STATES. 

See  Attorney  and  Client  «=3l74;  Intoxicating 
lyiguors,  4»139:  Municipal  Oorporaticois, 
«=»426;  NavigaUe  Waters,  4=s»3d. 

n.  OO'TERHMENT  AND  OFFIOEBS. 

«s>45  (Kan.)  Under  Bill  of  Bights  and  OonsL 

U.  S.  Amend.  1^  when  the  state  creates  an 
agency  for  its  public  needs,  a  just  exercise  of 
such  powers  is  intended,  ana  the  power  to  niake 
unreasonable  orders  is  not  Intended. — Kaw  Val- 
ley Drainage  Dist.  of  Wyandotte  County  v. 
Missouri  Pac.  Ry.  Co.,  161  P.  937. 

nr.  FISCAL   BfANAGEBIENT.  PUBI.IO 
DEBT.  AND  SECURITIES. 

•3^114  (Idaho)  The  state  depository  board 
cannot  create  indebtedness  for  services  render- 
ed by  attorney  in  recovering  state  funds  em- 
bezzled by  former  officer,  but  claim  for  same 
must  be  audited  and  allowed  by  state  board  of 
examiners  as  required.— State  v.  National  Sure- 
ty Co.,  161  P.  1020. 

•$=»I20  (Idaho)  Any  indebtedness  created,  or 
attempted  to  be  created,  against  the  state  by  a 
state  officer  whose  duty  it  is  under  the  law  to 
represent  the  state  in  an  action  to  recover  mon- 
ey embezzled  by  another- state  officer  in  excess 
of  the  appropriation  made,  is  Invalid. — State  v. 
National  Surety  Co^  161  P.  1026. 
«=>|24  (Mont.)  The  duties  of  the  state  board 
of  land  commissioners  in  investing  state  funds, 
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including  that  belonfrine  to  the  capitol  building 
under  tne  "primary"  plan  of  the  Farm  Loan 
Act,  ■tatcd.— State  v.  Stewart,  161  P.  309. 

STATUTE  OF  FRAUDS. 

Sea  Frauds,  Statate  oL 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actiono. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

X.  EWAOTMEWT,  SEOVIUTES;  AHD 
VAI.IDXTT  IK  GEHSBAI.. 

«s>4  (Mont.)  The  Legislature  possesses  plenary 
legislatiTe  power  except  as  limited  by  the  Con- 
stitution of  the  United  States,  the  treaties  made 
and  statutes  enacted  pursuant  thereof,  and  by 
the  state  Constitution.— State  t.  Stewart,  161 
P.  309. 

i^SSyg  (Mont)  No  distinction  la  to  be  made 
between  a  statute  enacted  by  the  people  direct- 
ly  and  one  enacted  by  the  I-egislative  Assembly 
with  flie  approval  of  the  Governor;  for  the 
result  is  the  same  in  either  case.— State  v. 
Stewart,  161  P.  809. 

♦s»64(l)  (Mont.)  If,  when  an  unconstitutional 
portion  of  a  statute  is  stricken  out,  the  re- 
mainder is  complete  in  itself  and  capable  oi 
beine  executed  in  accordance  with  the  apparent 
IwislatiTe  Intent,  it  must  be  sustained.— State 
V.  Stewart,  161  P.  309. 

«»64(2)  (Mont.)  The  invalid  proviaons  mak- 
ing counties  liable  for  funds  loaned  through 
them  are  so  iatimately  related  to  the  remaining 
portions  of  the  "contiogent"  plan  oi  the  Farm 
Loan  Act  that  the  whole  plan  is  unconstita- 
tional.-State  v.  Stewart,  161  P.  309. 

The  TaiiditT  of  the  "primary"  plan  of  tiie 
Farm  Loan  Act  is  not  affected  by  the  invalid- 
rty  of  the  "contingent"  plan  thereof.— Id, 
«s»64(2)  (Wash.)  Rem.  &  Bal.  Code,  |  8391, 
as  to  requirements  for  certificate  to  practice 
medicine,  is  severable  from  the  remainder  of 
the  statute  regulating  the  practice  of  medicine 
(sections  8386-8407),  and,  if  invalid  would  not 
affect  its  con8titutionality.r-State  v.  Bonbam, 
161  P.  377. 

DX'SITBJEOTB  AMB  TZTIfS  OF  ACTS. 

^107(1)  (Kan.)  Laws  1864,  c  97,  relating 
to  navigable  streamB,  is  not  unconstitutional  as 
containing  more  than  one  subject  because  grant- 
ing power  to  railroads  to  bridge  the  principal 
Btreams  of  the  state.— Kaw  Valley  Drainage 
Dist.  of  Wyandotte  County  T.  Missouri  Pac 
Ry.  Co.,  161  P.  937. 

^=>I09  (Or.)  To  render  a  portion  of  a  stat- 
nte  invalid,  as  not  embraced  within  the  title, 
as  required  by  Const,  art  4.  §  20,  it  must  be 
80  disconnected  with  the  title  that  its  adoption 
by  means  of  the  title  would  be  fraudulent.— 
C^yton  v.  Enterprise  Electric  Co.,  161  P.  411. 

«s»|IO</2(l)  (Or-)  The  provisions  under  Laws 
1911.  pw  16.  H  1,  4,  for  the  protection  of  the 

Seneral  public,  fteld  not  so  msconnected  from 
le  subject  embraced  in  the  title  of  the  act  as 
to  make  it  invalid,  nnderConst  art  4,  i  20. 
—Clayton  t.  Enterprise  Electric  Ga,  161  P. 
411. 

«=>II4(1)  (Wash.)  Laws  1916,  p.  227,  entitled 
"An  act  relating  to  and  regulating  common  car- 
riers of  passengers  upon  public  streets,  roads 
and  highways,"  and  providing  for  bonding  mo- 
tor vehicles,  does  not  violate  Const,  art.  2,  g 
30,  because  not  expressing  its  subject  in  its  ti- 
tle.—State  T.  Ferry  I^e  Auto  Bus  Co.,  161  P. 
467. 


V.  REPEAI.,   SntVENHON.  BXPQtA« 

TZON,  AND  KEVTVAL. 

«=9l67(2)  (Mont)  Under  the  Omnibus  Bill 
(Rev.  Codes,  U  3660.  3Q66),  held  that  section 
8858  (Act  oi  March  6,  1893.  Pen.  Code  1S95.  S 
1185)  must  be  deemed  as  impliedly  repesling 
section  8860  (Pen.  Code  189S,  S  ll87),  relat- 
ing to  the  same  subject  drivioc  graKing  animals 
from  their  range.— State  T.  Bradshaw,  161  P. 
710.  . 

VZ.  OOHSTBUOTlOir  AHS  OFERA- 
TIOM. 

<A]  Oeneval  ItslM  »C  Ooastnotlan. 

^»I79  (Wash.)  The  provision  of  Prohibition 
Law,  Initiative  Measure  No.  3  (Laws  1916.  p. 
2;  Rem.  Code  391C,  §  6262—1  et  seq.),  ttiat 
the  act  shall  be  liberally  construed  is  binding  on 
the  courts. — State  v.  Hemrich.  161  P.  79. 
«=»I8I(1)  (Mont)  In  construing  a  statute,  the 
court  must,  if  possible,  ascertain  and  carry  in- 
to effect  the  logiBlative  intent — State  t.  Stew- 
art, 161  P.  309. 

€=>I68  (Wash.)  The  first  cardinal  rule  of  stat- 
utory construction  is  that  words  are  to  be  given 
their  original  meaning,  unless  the  context  of  the 
statute  snows  that  tbey  were  used  in  a  technical 
or  particidair  uuse.— Sute  t.  Manrioh,  ISL  P. 
79. 

^=>I8B  (Wash.)  The  real  meaning  of  a  statute 
is  to  be  ascertained,  even  though  It  seems  to 
conflict  with  the  words  of  the  statatCw— State 
T.  Northern  Pac.  B^.  Oo.,  161  P.  600. 

<S=Bl90  (Or.)  Where  t^e  language  of  the  lai^ 
makers  is  plain  and  their  intent  clear,  such 
meaning  must  be  given  effect.— Clayton  v.  Kn- 
terprise  Electric  Co.,  161  P.  411. 
«Et»l64  (Wash.)  In  statutory  construction  the 
ejosdem  generis  rale  is  that  wliere  the  general 
words  follow  an  enumeration  of  persons  or 
things  by  words  of  a  specific  meaning,  such  gen- 
eral words  are  to  be  held  as  applying  only  to 
persons  and  things  of  the  same  general  kind  or 
class  as  those  specifically  mentioned. — State  v. 
Bemrich,  161  P.  79. 

The  rule  of  ejusdem  generis  held  to  have  no 
application  to  tne  statutory  definition  of  intox- 
icating liquors  contained  in  Laws  1915,  p. 
S  2  (Rem.  Code  1915,  |  6262— 2).-Id. 

^206  (Nev.)  Instead  of  constraing  one  sec- 
tion of  an  act  as  repealing  another  section  in 
part,  courts  rather  seek  to  harmonize  the  differ- 
ent parts  of  the  act  or  different  acts  in  pan 
materia,  so  as  to  enable  them  all  to  stand.— 
Verdi  Lumber  Go.  v.  Bartlett  161  P.  933. 

^215  (Mont.)  The  legislative  intent  is  to  be 
gathered  from  the  terms  of  the  statute  consid- 
ered in  the  light  of  surrounding  drcumstances, 
-SUte  T.  Stewart,  161  P.  3Wi 

(B)  Fartlevl«v  Claiifles  of  StatntM. 

^236  (Colo.)  Laws  1911,  p.  269,  making  di' 
rectors  of  a  corporation  failing  to  file  annual 
report  liable  for  its  debts  and  subject  to  a  fine, 
in  so  far  as  it  is  remedial,  is  to  be  liberal^ 
construed  in  its  enforcement. — Credit  Men*s  Ad- 
justment Co.  V.  Vickery,  161  P.  297. 
i8=>24)(2)  (Colo.)  Laws  1911,  p.  maUne 
directors  of  a  corporation  failing  to  file  annual 
report  liable  for  its  debts  and  subject  to  a  fine, 
in  so  far  as  it  is  penal  in  its  nature,  is  to  be 
strictly  cons&ued.— Credit  Men's  Adjustment 
Co.  T.  Vickery.  161  P.  297, 

(O  Time  At  TAklav  Baeet. 

«=>25l  (Okl.)  Act  March  24,1910  (Laws  1910, 
c.  79),  amending  Comp.  Laws  1909,  §S  3046, 
3049,  3050.  3053,  3054,  3057,  relating  to  drain- 
age, is  within  Const  art  5,  i  58,  providing  that 
emergency  measures  shall  not  take  effect  nntii 
00  days  after  adjournment  ot  session,— Gaymaji 
T.  Mullen.  161  P.  lOSL 


Digitized  by 


1286 


nn>iox-DiossT 


.«»276(1)  (Okl.)  Under  Conwt.  art  6,  S  64,  re- 
peal of  statute  does  not  affect  proceedinga  un- 
der repealed  atatate  where  righta  under  statute 
remained  uncfaanged,  though  prooeedinga  IbtoIt- 
ed  legislative  as  welt  as  jadieUl  qnestiona.— Gay- 
man  T.  Mullen,  161  P.  1051. 


TXZ.  PCA&SSNO  Am  BVn»GlfOB. 

«=9283(2)  (San.)  Fee  and  Salary  Act  of  191S, 
origioaUy  Known  as  Hou^e  Bill  No.  678,  liald, 
despite  omissions  in  the  legislative  journals,  to 
have  been  regularly  passed,  is  view  of  the  pre- 
sumption from  the  eurollmeot,  certification,  and 
guberufltorial  apprcval. — Board  of  Oom'n  of 
Cloud  County  v.  Ott.  161  P.  620. 


UimjJ}  STATES. 

CONSTITUTION. 


Ajsendi.  4,  5. 
Amend.  14  . . 


467 
837 


JUDICIAL  OODB. 


Act  1911,  March  «.  oh.  9S1. 
S6  Stat.  1087. 


I  66 


»87 


STATUTES  AT  LARGE. 

1811,  March  3.  ch.  46,  | 

12.  2  Stat  666  987 

1812,  June  4,  ch.  95,  {  IB, 

2  Stat.  747...   937 

1860,  Sept.  28,  ch.  84,  9 

Stat.  619   662 

1860.  March  12,  ch.  6,  12 

Stat.  3  562 

1864,  July  2,  d).  217,  13 

Stat.  365    562 

1866,  July  26,  ch.  262,  14   

Stit  2fe...   722 

1872,  May  10.  ch.  152,  8  5, 

17    Stat.    92.  Amended 

by  Act  1880,  Jan.  22,  ch. 

9.  S  2,  21  Stat.  61  1134 

1877,  March  8,  ch.  107.  19 

Stat  377    408 

1880,  Jan.  22,  ch.  9,  §  2, 

21  Stat.  61  1134 

1896,  June  11,  ch.  420,  29 

Stat.  434   322 

1808,  June  28,  ch.  517,  80 

Stat.  507   798 

1898,  July  1,  ch.  541,  « 

f>0.  68.  30  Stat.  562,  565  864 

1899,  March  3,  ch.  425,  %% 

9.  10,  30  Stat.  1151  937 

1908.  April  22,  ch.  149.  85 

Stat.  65  .69,  1139,  1144 

1908.  May  27,  ch.  199,  85 

Stat.  312   225 

1908,  May  27.  ch.  199,  S  3, 

35  Stat.  818   534 

1908.  May  27,  ch.  199,  I  6, 

35  StaL  313   829 

1911,  March  3,  ch.  231,  S 

66.  86  Stat.  1104    937 

BRVISED  STATUTES. 

{ 2322    862 
5198                         327.  535 

COMPILED  STATUTES 
1913. 

t  1048    937 

I  4018    862 

S  4620   1134 

I  4647   1043 

8657-8665... 69,  1139,  1144 

9644,  9652     364 

9769   827,  536 


ABZZOITA. 

CONSTITUTION. 

Art  6,  I  22    874 

Art  ^,  I  1  680,  885 


STATUTES  CONSTRUED. 

REVISED  STATUTES  1913. 

OlTIL  OODX. 
Par;  8441    684 

Penai.  Codk. 

321    893 

S  717,  718  682 

812   885 

936    878 

943    874 

950    878 

{  1163-1167    6S6 

I  1170    874 


CONSTITUTION. 

Art.  4,  %  26   281 

Art  6,  f  4^6  U53 

Art  6,  I  5  1161 

Art  12.  SS  22,  23   748 

CIVIL  CODE. 

S  4   975 

I  128    280 

i  146,  Bubsec.  2  507 

18  178,  180   1137 

§  485    501 

I  1014    975 

i  1431   1168 

I  1689    260 

fS  2941,  1942,  1945,  1947  10 
8  1970.   Amended  by  Laws 

1907,  p.  119   121 

fi  2228  et  seq..  137 

\%  2988.  3006...;  996 

8  3380   1157 

CODE   OF   CIVIL  PROCE- 
DURE. 

8  182    755 

5  285   1158 

k  338,  343,  852   12 

8  452   4,  083 

i  473   HC5 

i  555    764 

fi  594    21 

6  650   3165 

6  (V>9   985 

§  661   1165 

e  688    990 

I  690,  Bubsec.  4   754 

II  749a-751    259 

11  939,    MO,    941,  941a, 

941b,  941c   1 

I  W2   1,  1011 

948    281 

945   1 

946    276 

949   i.l,  276 

»58c   1008 

968,  airtnec;  2  1161 

978    291 

989   1168 

1013   1153 

1185    983 

1187   983,  1159 

1192   :   983 

1251,  1252.  125Sa  1011 

1466-1468    257 


8  1716.  Ameaded  by  Laws 

1911.  p.  400   258 

18  1763,  1764   12 

I  1860    495 

I  1870,  subsec.  5  1168 

8  1963,  subsec.  4   750 

8  2338   1008 

PENAL  CODa 
J  STOa   768 

18  288a,  960   095 

8  1111    997 

§8  1191,  1202   1169 

f  1253    764 

8  138ft   1006 

POWTIOAL  OODB. 

! 2694    750 
4041.  subsec.  12  1006 
8  4806.  4807  1006 
4468    975 

GITT  CHARTERS. 
Santa  Rosa,  |  72  i.  760 

LAWa 

1897,  p.  254   287 

1897,  p.  257,  fi  14   113 

1887,  p.  265,  8  34   287 

1897,  pp.  26a,  267,  88  35, 

38  .....rr:....... 116. 287 

1897.  pp.  267,  268,  270, 
271,  Sl  39,41.  45,  48....  287 

1897,  p.  274,  8  59.  Amend- 
ed   by   Laws    1911,  p. 

iiu  113,  lie 

1897,  p.  276,  I  68  113 

1897,  p.  276.  \  69. . .  118.  116 

1897,  p.  277,  I  72  118 

1905,  p.  841   264 

1905,  p.  493.  Amended 
by  Laws  1907,  p.  745.  ..1161 

1907,  p.  119...:   121 

1907,  p.  745   1161 

1907,  p.  746,  I  2  1161 

1909,  p.  115,  I  136   504 

1911,  p.  406   258 

1911,  p.  796  971 

1911,  p.  796.  8  1(1)   4 

1911,  p.  1111  lis.  116 

l»il,  p.   1.304   975 

1913,  p.  279)   3 

1913,  p.  283s  I  12a.......  2 

13  274 

14  

2.  274,  278.  9.S8 
16...  123,  9S2 
J  28.  I  982 
1913,  p.  294.' 8  80d,'aubsec. 

1    274 

1913,  p.  315,  8  81   123 

1915,  p.  16i  18  11,  67. . .  748 
1915;  p.  1215.....   120 


0OI.OBASO. 

CODE   OF  CIVIL  PROCE- 
DURE. 

164    144 

220.  246   156 


1913,  p.  284, 

1913,  p.  284, 

1913,  p.  287, 

3913.  p.  292, 
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MILLS'  ANNOTATED  STAT- 
UTES 1912. 

I  7788    145 

BEVISED  STATDTBS  190a 

H  2416t  2431,  2450,  S171  301 
{  6676   .....r.  151 

LAWS. 

1891,  p.  120,  S  4  157 

IfilO.  pp.  24,  40,  St  11,  86  295 
1911,  p,  256....'.......  297 

1911,  p,  659,  8  21  145 

1913,  p.  464»   151 

1913,  pp.  468,  469,  474, 
476.  H  13,  14,  21.  28...  161 

IDAHO. 

CONSTITUTION. 

Art.  4,  I  18.  1026 

Art.  0   854 

BEVISED  CODES. 

I  18   854 

I  146.  Ameoded  by  Lawi 

1913,  ch.  15  1026 

H  1^,  8240,  3288    822 

I  4807.    Amended  by  Laws 

leU,  ch.  Ill  249 

{  4807.    Amended  by  Lawi 

1915,  cfa.  80    249,  862 

{  4900.   Amended  by  Laws 

1911.  ch.  167  1026 

f  5774    678 

I  0082    676 

LAWS. 

1903,  p.  249,  i  37   868 

1805.  p.  357.   868 

1909,  p,  334  576 

1909,  p.  334,  I  1  576 

1911,  ch.  Ill  249 

1911,  dtu  167.-  1028 

1813,  ch.  15  102Q 

1913,  ch.  16,  I  9  815 

1915.  ch.  42,  I  9  815 

1916,  ch.  80   249.  862 


XAirSAfl. 

CONSTITUTION. 
Art.  6,  I  6  


 666 

CODE  OP  CIVIL  PBOCB- 
DUBB. 

134    587 

S  248,  249   905 

805    804 

H  476,  482    584 

668    623 

GENERAL  STATUTES  1909. 

658    582 

2578    591 

3670    629 

4378    604 

6000   617 

5727    587 

681)9   904 

f  6071,  6087   584 

6263    623 

7107    600 

i  bU24  8627    905 

0S21   662 

9819   601 

LAWS. 

1864,  ch.  97   937 

1903,  ch.  35«   587 

1905,  ch.  215   937 

1911,  ch.  218   587 

1911.  ch.  218,  S  4   807 


1911,  ch.  229,  I  1  626 

1911,  ch.  239. :   687 

1913,  eht.  187   629 

1913,  ch.  212  681 

1913«  ch.  216  687 

3813k  <^  258   967 

MOHTAMA. 

CONSTITUTION. 

Art.  11,  IJ  3,  12  809 

Art.  12,  I  11  809 

Art.  18.  H  1,  6  308 

Art.  19  809 

PBNAL  CODE  ISBS.- 
It  1186.  1187   710 

BEVISED  CODES. 

t I 2872    948 
2847,  2848   621 
3560-3666.  4421   710 

6376    953 

6450&,  lubsec.  2  521 

6540.  aobsea  2  164 

I  6085,  6586   807 

6503   708 

7203,  7210   949 

7388.  7384,  7474,  748S, 

7489,  7603.  7628   524 

I  8028    953 

SI  8250.  8868,  8860,  9067, 
9062-9064   .  710 

LAWS. 

1911,  ch.  112.  Amend«d 
by  Laws  1913,  ch.  188. .  948 

1913,  ch.  133    949 

1815,  cfa.  55    953 

1915,  p.  486   300 


KEVADA. 

CONSTITUTION. 

Art  4,  f  80   929 

Art.  4.  I  81  741 

Art.  6!  ft  6,  8,  9  787 

Art.  10,  I  1  722 

REVISED  LAWS. 


6338    717 

5662    513 

5721    737 

S  59U,  6960   722 

6112   510 

7613   162 

CITY  CHARTERS. 
RcDO.  art  14,  IS  1,  8,  6. ..  737 

LAWS. 

1864-66,  ch.  72   929 

1897,  ch.  20   829 

1001,  p.  136   722 

1005,  ch.  58   722 

1907.  p.  501   722 

1911,  ch.  183,  8  11   613 

1913,  ch.    111.  Amended 
by  Laws  1916,  ch.  180. .  516 

1913,  ch.  266,  I  1  741 

191^  db.  35  717 

1915,  ch.  190  516 

1916,  ch.  283,  S  26   806 

1916,  ch.  285,  I  44    806 

NEW  MEXICO. 

CODE  1916. 


31 

1670 


337 
884 


8142    387 

.  4490   1184 

n  4600,  4602  Ulfi 

I  4506   lUO 

LAWS. 

1816,  ch.  77,  I  e  1110 

1916,  ch.  78  1106 

1916,  ch.  78,  S  1  1103 


OKIiAKOlCA. 

CONSTITUTION. 

Art  2,  H  7,  19,  20  1097 

Art  5,  H  54,  58  1061 

Art  9,  I  89  199 

Art  14,  I  3  1061 

COMPILED  LAWS  1009. 

SI  3046,  8049.  3060,  3053, 
8054,  8067.  Am»ided  by 
L«m  1910^  eh.  78  1051 

REVISED  LAWS  1810. 

S  603    203 

I  926    216 

1  969    798 

984,  par.  4  797 

988    210 

1005   1061 

1028    216 

1109   186 

1113   1084 

If  1600,  1601   207 

I  1640   1087 

i  1640.  Amended  by  Iavb 

1915,  ch.  U7  200 

1641   1087 

2260    781 

I  2558-2561    330 

2871    195 

I  2873,  2874    781 

2878    196 

S  2880-2882    781 

2979   1051 

3033    822 

3344   1095 

3862    804 

3881    539,  TO3 

4655,  subsec.  2  781 

4659   1069 

4694    703 

4701   1096 

4958   S16 

4958,  par.  4  816 

4966    190 

5033    644 

5037    796.  822 

6064    636 

6255.  Ameoded  by  Laws 
1910-11.  ch.  18...  218.  1069 

is  5258,  6806   327 
6465    215 
5738    331 
5S78   1179 
6364    804 

S  6557    781 

S  8119   207 

LAWS. 

1907-08,  ch.  30.  Amend- 
ed by  Lawa  1909,  ch.  15 ; 

Laws  1910,  ch.  79  1051 

1907-08.  ch.  81.  art  9....  176 
1909,  ch.   15  1051 

1909,  ch.  24   193 

1910,  ch.  78  1051 

1910-11,  ch.  18  1068 

1910-11,  ch.   152,   IS  14. 

15  VT..  1087 

1911,  ch.  18  218 

1915.  ch.  117  200 

1915,  ch.  147. 1  1  1097 
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INBBX-DIQEST 


oBseoir. 

CONSTITUTION. 


Art.  1,  8  10. 
Art  4.  fi  20. 
Art.  T.  I  8.. 
Art  11,  I  2. 


702 
4H 
689 
881 


LORD'S  OEEGON  LAWS. 

i  27.  88   €107 

1  102.  113    703 

139   405 

201    661 

358    702 

393    403 

531    Ill 

548.   Amended  by  Laws 

1911,  p.  193  561 

649   697 

550.  Amended  by  T^aws 
1913,  p.  617,  S  If  BUbeec. 

6   661 

613   255 

688    398 

705    417 

713   955 

727,  subaec.  4   417 

727,  subscc.  6   089,  700 

799,  subBec.  33....  405,  443 

804    604 

808    108 

868    405 

868,  sabaec.  5   398 

2432    255 

4568    443 

8  4586.   Amended  by  Laws 
1811,  p.  244    443 

!§  5903,  5805-6907,  6911  886 
6606    94 
7289    962 
7397    703 

LAWS. 

1911,  p.  16  411,  702 

1911,  pp.  16,  17,  M  1.  4. .  411 
1911^  J:  m........  861 


1911,  p.  244    448 

1911,  pp.   266,  267,  |  2, 

subsecs.  11,  17  251 

1011,  p.  483   891 

1911,  pp.  485,  506,  SI  10, 

75    391 

1913,  p.  617, 1  1.  anbsec  5  561 

1913,  p.  619  969 

1915,  p.  71  959 

1915,  p.  831,  II  2,  4  706 


UTAH. 

CONSTITUTION. 
Art.  1,  I  22   680 

COMPILED  LAWS  1907. 

fi  330    448 

I  456x    40 

1  1115   1127 

I  2877,  rabsec.  1   40 

i  8294    60 

% 

LAWS. 

1909,  ch.  26   00 

1909,  ch.  87    926 

1911,  ch.  93  .  461 

WASHIKOTOir. 

CONSTITUTION. 


Art  1. 
Art.  1, 
Art  1, 
Art  2, 
Art  4, 


17  

19.... 
16.... 


467 
68 
467 
467 
878 


KKMINGTON    &  BALLIN- 
GER'S  CODE. 

H  314k  81B  876 

1  421    465 

fi  1133   1191 

I  1211   1198 


§  8380    469 

»  8658,  3660   489 

II  8386-8407    377 

I  9134    460 

REMINGTON'S  CODE  1916. 

i  187,  188   1194 

15B    848 

159   1049 

159,  BUbseca.  1,  4  848 

184   492 

296   1048 

8  788    66 

«  816,  827,  830    841 

i  1118    833 

I  1730-6    482 

S  2286   1191 

8  2608   1042 

8  3697   .^5 

I  6059—194   1048 

I  6262—1  et  seq   78 

8  6262-2    79 

88  6675,  6791   471 

81  6876.  6877.  7816   881 

8061  et  aeg.....  301 

87S8-2, 873&-3,  S788— 
8c  860 

LAWS, 

1909,  p.  182   1196 

1911,  p.  444,  S  10   72 

1911,  p.  459,  j  28   74 

1815,  p.  1;...   849 

1915,  p.  2   79 

1915,  p.  2.  §  2   79 

1915,  p.  227   467 

1916,  p.  302,  8  6   402 


wTOMnro. 

COMPILED  STATUTES 
1910. 

6235    786 

6287    662 


STAY. 

S^^gsal  and  Brror,  ^9»460;  Bankniptcy, 

STIPULATIONS. 

«3»14(7)  (Waah.)  Stipulation  that  without  tes- 
timony the  court  may  consider  the  laws  of  an- 
other  state  in  erridence,  and  instruct  as  it  con- 
ceives the  law  to  be  under  the  deciBions  of  the 
state,  is  not  one  to  be  bound  by  the  court's 
conclusion  as  to  the  law. — Boritch  t.  Potlatch 
Lumber  Co.,  161  P.  487. 

STOCK.  ' 

See  Banks  and  Banking,  ®=391;  Corporations, 
«s»80-149,  376. 

STOCKHOLDERS. 

See  Banks  and  Banking.  «s»47,  49;  Corpora- 
tioos,  ^182-244. 

STORAGE. 

Bee  Warehousemen. 

STREET  RAILROADS. 

See  Carriers,  ®=>303 ;  Municipal  Corporations, 
4iii>705. 

X.  ESTABLISHMENT.  CONSTRUCTION, 
AND  MAINTENANCE. 

4ss>28(4>  (Cal.)  Separate  franchiaes  to  two 
street  railways,  later  acqtllred  by  a  elBgle  com- 


pany to  give  the  company  do  right  to  con< 
struct  a  straight  track  across  one  street  connect- 
ing the  two  branches  on  another  street.— City 
of  Sacramento  t,  Padfle  Gas  ft  Electric  Co., 
161  P.  97& 

STREETS. 

See  Eminent  Domain,  4s>101;  Highways;  Mu- 
nicipal Corporations,  «=3648-821;  BaUroada, 
^76. 

STRIKING  OUT. 

See  Appeal  and  Error,  «S3»1042. 

SUBAGENTS, 

See  Factors,  «S99. 

SUBROGATION. 

«3>7(2)  (Colo.)  T%e  r^ht  of  the  sureties  on  a 

government  contractor's  bond  to  be  subrogated 
to  the  government's  right  to  apply  the  contract 
price  to  the  completion  of  the  work  relates  back 
to  the  date  of  tne  bond  and  is  superior  to  an 
asrignmwt  by  the  contractor. — Duncan  v.  Gull- 
let,  161  P.  299. 

SUBSCRIPTIONS. 

See  Corporations,  «=»80;  Wills,  «=>111,  902. 

SUBSTITUTES. 

See  Appeal  and  Brror,  ^»663. 
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SUFFRAGE. 

See  Elections. 

SUMMONS. 

See  Appeal  and  Emr,  ^HOQ ;  Proceo. 

SUNSET, 

Se»  Erldoice,  «s9l7. 

SUPERSEDEAS. 

See  Appeal  and  Error,  ®=>460. 

SUPPLEMENTAL  PLEADING. 

See  Fleodins,  «s»278,  27iL 

SUPPORT. 

See  Guardian  and  Ward,  «=s>30. 

SURETYSHIP. 

See  Principal  and  Sorety.  * 

SURFACE  WATERS. 

See  Waters  and  Water  Goorsea,  4^126» 

SURPRISE. 

See  New  Trial,  «988. 

SURVIVAL 

See  Abatement  and  ReTivftl,  ^fi=o62,  S5. 

SURVIVORSHIP. 

See  PartnetsUp,  «=3243-266. 

TAXATION, 

See  Adverse  PossesBion,  4=»91 ;  GonRtltution- 
al  Law.  «=s>29.  285 ;  Drains,  «s»fI7-82:  Mn- 
nicipal  Corporattons,  «s>428-608;  Waters 
and  Water  Conreee,  «s»23L. 

m.  LIABIX.ITT  OF  FEBSOini  AHD 
PBOPEBTT. 

(A)  PrlTato  F«vsons  muA  Pvovavty  >M  Qmu* 
•iwl. 

4=998  (Kan.)  Wbere  a  piano  oompany  incor- 
porated at  Iuin<ds  with  a  brancli  office  at  To- 
peka  sold  pianos  and  took  sale  notes,  retaining 
title,  whicli  notes  were  transmitted  to  the  borne 
office,  copies  being  filed  in  Topeka,  the  notes 
were  not  taxable  in  Kanfias,  tbeir  situs  for  tax- 
ation being  domicile  of  the  owner.— W.  W. 
Kimball  Co.  t.  Board  ot  Com'ra  of  Shawnee 
Goanty,  161  P.  044. 

V.  I.EVT  Aia>  ASSBSaHENT. 
(A)  Levy  and  AppOTltonment. 

«sa290  (Utah)  Determination  of  state  board 
of  egnalization  in  apportioning  railroad  property 
for  taxation  as  to  boundary  line  between  two 
counties  is  conclusive  for  current  year.— Union 
Pac.  B.  Co.  V.  Summit  County,  161  P.  403. 

The  state  board  of  equalization  after  appor- 
tioning  railroad  property  for  taxation  in  one 
county  in  May,  1914,  had  power  to  make  a  re- 
apportionment of  property  to  another  countj 
on  3d  day  of  Ausust,  1014.— Id. 

tQ  Ho4e  of  AMsaament  Im  Geii*s«l. 

«s>348  (Nev.)  Under  Const,  srt.  10,  {  1,  as 
amended  in  1906  (see  Laws  1907.  p.  601),  fix- 
ing aasesBment  value  of  patented  mining  claims, 
an  assessment  of  such  a  claim  at  $10  per  acre, 
pursuant  to  St  1006,  c  68,  expressly  following 
the  constitutional  section  as  amiended  in  1002 
(see  Laws  1001,  p.  136),  was  invalid.— Wren 
V.  Vixou,  161  P.  122. 


BEPORTEB  12^ 

an  Mode  »f  AsseMmevt  mt  Corporate 
fltoolE,  PropertT,  or  Reoelpta. 

^386(2)  (Wash.)  Under  Rem.  &  BaL  Code. 

£ 9134,  3330^  held  that  wliere  realty  ot  a 
nk  was  acquired  more  than  three  years  prior 
to  the  taxing  date,  the  court  properly  refused 
to  make  any  deduction  therefor.— Scandinavian 
American  Bank  of  Tacoma  v.  Pierce  Coanty, 
161  P.  469. 

Under  Bern.  &  Bal.  Code,  |  0134,  providing 
for  deduction  of  bank's  real^  from  assessment 
against  stockholders,  and  in  view  of  section 
3330  relating  to  bank's  h<dding  of  realty,  bank 
seeking  to  have  its  assessment  reduced  must 
allege  and  nrore  statu  of  realty  entitling  it  to 
deduction.— Id. 

Under  Rem,  &  Ba],  Code.  |  9134.  providiog 
for  assessment  ol!  bank  stock  to  owners,  deduct- 
ing realty  owned  by  bank,  held  that  deduction 
of  $00,000  on  assessment  of  bank  building  waa 
proper.- Id. 

(H)  A««e«aiBeiit  Rttlls  or  Boolu. 

^5>42l(l)  (CaLApp.)  If  designation  of  land  in 
assessment  book  is  such  as  to  afford  owner 
means  whereby  the  land  may  readily  be  identi- 
fied, or  does  not  mislead,  or  is  not  calculatetl  to 
mislead  bim.  It  Is  sufficient.— Corson  t.  Crocker, 
161  P. 

(G)  RBTlew,  Correotloa*  or  Sottlnar  Aaldo 

^»464  (Okl.)  The  board  of  county  commi*- 
sioners  as  such  is  not  a  board  of  eoualisation, 
notwithstanding  the  county  board  of  equaliza- 
tion has  the  same  personnel  as  a  board  of  coun- 
ty commissioners.— Atoka  Goanty  T.  Oklahoma 
State  Bank,  161  P.  1087. 

®=3472  (OkL)  A  tax  assessor  must  revise  as- 
sessment roll  as  per  order  of  county  board  of 
equalisation  before  transmitting  Ha  abstract  to 
state  board  of  equalization,  and  on  failure,  re- 
lief cannot  be  had  from  county  commissioners. — 
Atoka  County  v.  Oklahoma  State  Bank,  161  P. 
1087. 

^403(1)  (Okl.)  Laws  1910-U,  &  162.  S  15. 
prescribing  method  of  apiKal  from  county  boards 
of  equalization,  doa  not  apply  to  appeals  from 
boards  of  county  commissioners. — Atoka  County 
V.  Oklahoma  State  Bank,  161  P.  1087. 

Bev.  Laws  1910,  81  1<I40,  1041,  prescribe  * 
method  of  appeal  from  actions  of  board  of  coon- 
ty  commissioners. — Id, 

Appeal  from  board  of  county  commissioneTs 
on  behalf  of  county  by  county  attorney  pursu- 
ant to  Bev.  Laws  1910,  S8  1040,  1641,  npmi 
written  demand  of  more  than  seven  ta^iayas 
held  proper ;  the  action  relating  to  Interest  of 
county  at  large. — Id. 

Dismissal  of  appeal  by  county  attorney  on  be- 
half of  the  county  from  the  action  of  board  of 
county  commissioners,  attempting  to  refund  and 
remit  taxes  paid,  held  erroneous.— Id. 
«=»4g3(4)  (Okl.)  Action  of  board  of  county 
commissioners  in  assuming  jurisdiction  under 
Laws  1010-11,  c.  152,  S  14,  and  ordering  refund 
of  erroneous  assessment,  is  of  judicial  nature 
and,  though  void,  may  be  appealed  from. — Atoka 
County  V.  Oklahoma  State  Bank.  181  P.  10S7. 
«=»493(6)  (Okl.)  Where  avpeti  from  action  of 
board  of  county  commissioners  is  taken  by  conn- 
ty  attorney,  matter  is  tried  de  novo  In  district 
court,  and  it  Is  unnecessary,  in  notice  ot  appeal, 
to  set  forth  specifically  grounds  therefor.— Ato- 
ka County  T.  Oklahoma  State  Bank,  161  F. 
1087. 

«=>493(7)  (Okl.)  Where  apped  from  board  of 
county  commissitniers  is  t^en  by  county  aUor^ 
ney,  matter  u  tried  de  novo  in  district  court.— 
Atoka  County  T.  Oklahoma  State  Bank,  l&L  P. 

1087. 

«=>494(2)  (Wash.)  A  tox  partly  void  but  indi- 
visible, or  where  the  valid  portion  cannot  be 
readily  Hscortained,  is  valid  as  to  the  principal 
after  ileilucting  the  unlawful  excess. — State  T* 
Superior  Court  for  Stevens  Coun^,  101  P.  77. 
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VI.  UBH  Am  mOBITT. 

4=»5I4  (N.M.)  Under  Lawi  1913,  c.  78,  S  1»  a 
sale  of  tax  certificates  operates  to  release  the 
property  from  the  lien  ot  taxes,  penalties,  inter- 
est, and  costs.— State  T.  Romero,  161  P.  1103. 

Vn.  FATVENT  AND  REFUNDING  OB 
BECOVZatT  OF  TAX  PAID. 

^»528  (Wash.)  A  tax  entirely  void  gives  do 
rights  and  carries  do  penalties  by  way  of  in- 
terest or  otherwise.— State  Superior  Conrt 
for  Stevens  County,  161  P.  77. 

iBteiest  opoa  a  delinquest  tax  is  no  part  of 
the  tax,  but  im  anttaiiiahle  only  as  a  ipenalty. 
—III. 

«=>543(1)  (Okl.)  Proceedings,  nnder  Laws 
1910-11,  e.  152,  S  14,  for  refund  of  taxes  erron- 
eously assesaed  and  paid,  heUI  void;  the  sole 
method  by  which  erroneous  aasesaments  involved 
might  be  corrected  bsiag  by  proceeding  before 
the  board  of  equalization  and  appeal.— Atoka 
County  T.  Oklahoma  State  Bank,  161  P.  10S7. 

Till.  ooiXEcnraoK  and  enfoboe- 

MENT  AOAIN8T  PEBSONS  OB 
PERSONAL  PBOPEBTT. 
<C)  Reme41«a  |av  Wronsfsl  Bl«A»rcemeiit. 

<t=>607  (Wash.)  Suits  to  enjoin  the  ooUectloa 
-of  an  excessive  tax  are  equitable  in  nature,  and 
tbe  court  will  resort  to  equitable  principles 
vbere  possible.— ^te  v.  Superior  Court  fot 
StevniB  County.  161  P.  77. 
«S9608(9)  (Okl.)  Where  the  statutes  provide 
for  appeal  from  asaessnqrat  or  equalixation  of 
property  for  taxation,  that  remedy  Is  exclusive 
and  resort  cannot  be  had  to  equity.— Ferry 
T.  Carson,  161  P.  175. 

«=»608aO)  (Okl)  Since  tbe  Tax  Ferret  Lav 
provides  a  remedy  by  appeal  to  county  court 
from  action  of  county  treasurer  on  asseaaments 
ot  omitted  property,  where  aggrieved  party  re- 
fosas  to  avail  himself  of  such  Tenu^fr  court 
cannot  restrain  collection  of  taxes.— Perry  t. 
Gtrsoo,  101  P.  176. 

IX.  SALE  OF  LAND  FOB  NONPAY- 

MENT OF  TAX. 

4=s>OI8  (Nev.)  Where  an  assessment  of  a  pat- 
ented mining  claim  at  |10  per  acre  under  St. 
3805,  e.  68,  expressly  following  Const,  art.  10, 
I  1,  as  amended  in  1902  (see  Laws  1901,  p. 
136),  was  void  under  that  section  as  emended 
in  1906  (see  Laws  1807.  p.  601).  a  tax  sale 
following  the  assessmient  was  void.— Wren  v. 
DUoD,  161  F.  722. 

X.  BEDEMPTION  FBOM  TAX  SALE. 

^708(6)  (Kan.)  In  suit  under  Gen.  St.  1909,  S 
9621,  by  prantee  of  purchaser  at  tax  foreclosure 
sale  to  eject  fee  owner,  where  there  was  a 
proper  affidavit  for  publication,  foreclosure  de- 
cree cannot  be  collaterally  attacked  on  ground 
that  fee  owner,  who  was  not  pergoualty  served, 
was  resident  of  state,  so  that  pubHcatiou  did 
not  give  court  jurisdiction.-— Sheeby  v.  Lemons, 
161  P.  062, 

«i=»709(l)  (N.M.)  Under  Laws  1915,  e.  78,  an 
owner  may  redeem  property  from  tax  sale  with- 
in three  years  from  date  of  certificate  by  paying 
amount  paid  at  sale,  with  interest  at  1  per  cent. 

Ser  month,  together  with  taxes  paid  on  property 
y  purchaser,  with,  interest  at  the  same  rate.— 
State  V.  Komero,  161  P.  1103. 

XL  TAX  TITLS8. 

(B)  Tax  Deeds. 

<=>769  (Kan.)  Remedy  of  one  receiving  tax 
deed  omitting  necessary  recitals  is  to  apply  to 
county  clerk  for  corrects  deed,  and  should 
sbch  application  not  be  made  before  judgment 
is  rendered  quieting  title  against  tax  deed,  It 


is  no  otidiBctltm  to  jadgmenl  that  remedy  was 
lost.- City  of  DuDlap  t.  Waters,  161  P.  641. 

XIL  F0BFEIT1JBES  AND  PENALTIES. 

€=>835  (Wash.)  Tbe  state  cannot  take  more 
than  the  actual  tax,  whether  under  the  guise 
of  interest  or  otherwise,  until  the  taxpayer  has 
defaulted  in  some  duty  Imposed  by  law.— State 
v.  Superior  C!ourt  for  Stevens  Coun^,  161  P.- 
77. 

^=3837  (Wash.)  A  tax  entirely  void  gives  no 
rights  and  carncs  no  penalties  by  way  of  inter- 
est or  otherwise.— State  v.  Superior  Court  for 
Steveqa  County,  161  P.  77. 

A  taxpayer's  tender  based  upon  what  he 
claims  is  a  fair  valuation  of  his  property  is 
sufficient  to  prevent  delinquent  penalties  irma 
accruing,  although  tbe  courts  later  fix  tbe  cor- 
rect tax  at  a  different  figure  bat  lower  thaa  the 
amount  demanded.— Id. 

A  penalty  attaches  only  when  the  obligation  is 
certain  or  can  be  macto  certain  by  proper  calcu- 
lation.—Id. 

<=>840  (Wash.)  A  tax  partly  void  carries  pen- 
alties on  tbe  valid  portion  after  the  date  of  de- 
linquency if  tbe  valid  portion  could  have  been 
reasonably  ascertained  and  no  tender  was  made. 
—State  T.  Superior  Court  for  Stevens  County, 
161  P.  7T. 

Xm.  XXGAOT.  raBEBXTANOB.  AND 
TBAN8TEB  TAXES. 

«=>B66  (Nev.)  Under  Bev.  Laws,  2166, 
2165,  the  wif e  s  interest  in  tbe  community  does 
not  pass  to  her  at  her  husband's  death  under 
the  inheritance  laws,  and  is  not  subject  to  the 
inheritance  tax  Imposed  by  8L  191^  c.  268,  {  L 
—In  re  Williams'  Estate,  161  P.  741. 
«=»879(1)  (Cal.)  Under  Inberitanoe  Tax  Law 
of  1905,  the  term  "contemplation  of  death"  in- 
cludes transfers  made  in  expectation  of  death 
in  tbe  future  at  some  more  or  less  distant  time. 
—Abstract  &  Title  Guaranty  Co.  v.  State,  161 
P.  264. 

Under  Inheritance  Tsx  Law  of  1905,  the 
adequacy  of  the  consideration  may  be  inquired 
into  for  the  purpose  ot  determining  whether  the 
transfer  was  in  contemplation  of  death.— Id. 
^=880  (Cal.)  Where  transfer  taxes  were  claim- 
ed under  Inheritance  Tax  Law  of  1905  on  land 
conveyed  for  an  expressedly  nominal  monetary 
consideration,  the  state  may  treat  the  expremed 
consideration  as  tbe  true  one,  notwithstanding 
defradant'a  payment  of  debts  due  £rom  the 
grantor;  there  being  no  evidaice  that  such 
debts  were  assumed. — Abstract  ft  Title  Guar- 
anty Co.  V.  SUte,  161  P.  264. 
(S=:»893  (Cal.)  Where  taxes  were  claimed  under 
Inheritance  Tax  Law  of  1905  on  the  theory, 
that  a  conveyance  was  in  contemplation  of  deam, 
evidence  as  to  the  value  of  the  land  conveyed, 
the  monetary  consideration  named  being  nom- 
inal, is  admissible- Abstract  &  Title  Guaranty 
Co.  V.  State,  IGl  P.  264. 

Evidence  held  sufficient  to  warrant  a  finding 
that  land,  claimed  to  be  subject  to  transfer  tax- 
es under  Inheritance  T^x  I^aw  of  1905,  because 
conveyed  in  contemplation  of  death,  was  worth 
more  than  $500.— Id. 

Evidence  held  to  sho-v  that  a  conveyance  of 
land  claimed  to  be  subject  to  transfer  taxes 
under  Inheritance  Tax  Law  of  1905  was  one 
of  gift  made  in  contemplation  ot  death  without 
adequate  consideration. — Id. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  ^nllTO;  Criminal 
Law,  4=31186. 

TELEGRAMS. 

See  Sales.  «=»82. 
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TELEGRAPHS  AND  TELEPHONES. 

See  CoDStitational  Law,  «=»136. 

II.  RE6UI.ATXOir  Ain)  OPERATION. 

«=»33(1)  (Or.)  The  Public  Service  Commission 
under  Public  Utility  Act,  haa  authority  to  au- 
thorize a  telephone  company  to  charge  higher 
.rates  than  those  fixed  by  ita  franchise  granted 
prior  to  that  act  by  a  municipality  under  a 
home  rule  charter  authorized  by  Couat.  art.  11,  S 
2.— City  ot  Woodburn  t.  Pablic  Service  Com- 
mission of  Oregon,  161  P.  391. 

The  failure  of  the  Public  Service  Commission 
to  lile  a  statement  of  valuation  mentioAed  in 
section  10  of  the  Public  Utility  Act  does  not 
affect  the  validity  of  an  order,  allowing  a  tele- 
phone company  to  charge  higher  rates  than 
those  stated  in  its  franchise,  in  view  of  section 
75  of  the  act,  makinir  technical  omissions  imma- 
terial.—Id. 

TELEPHONES. 

See  Telegzaphs  and  Telephones. 

TENDER. 

See  Contracts,  ^279. 

THEATERS  AND  SHOWS. 

See  Fixtures,  «b»16;  Landlord  and  Twant;  «d» 

THEFT. 

See  Larceny. 

THOROUGHFARES. 

See  Highways,  ^sS. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  «=»337-356,  567,  624^ 
628:  Contracts,  «cs>212;  Criminal  Law, 
1068;  Deeds,  «s»108;  EzceptionB,  Bill  of, 
4»40;  GxecDtors  and  Administrators, 
277 ;  Interest,  «=>45,  59 ;  Landlord  and  Ten- 
ant, «=»202;  Mechanics'  Liens,  «»182; 
New  Trial,  «i=alX9;  Specific  Performance, 
^=a&2,  105;   Statutes,  «=>251. 

•^9(1)  (Or.)  Under  L.  O.  L.  8  631.  the  fiUng 
of  an  inltlatlTe  petition  and  proposed  ordinance 
completed  on  November  4,  1916,  to  be  acted  up- 
on at  election  of  December  4,  1916,  having  been 
filed  29  days  before  December  4,  1916,  held  not 
to  comply  with  an  ordinance  requirins  such  pe- 
tition to  be  filed  30  days.— State  v.  Macy,  161 
P.  111. 

TITLE. 

See  Adverse  possession ;  Descent  and  Distiibu- 

"  I ;  VLoTtgB- 

«=»36-44; 
_  itle;  Stat- 
utes, «=5>107-114:  Taxation,  ®=»769;  Vendor 
and  Purchaser,  <8»128,  133;   Wills,  «»722. 

TORTS. 

See  Action.  «=»53;  Bailment,  «s»14;  Car- 
riers, €=>94-840;  Conspiracy;  Counties,  <g=> 
146;  Death;  Electricity;  Explosives:  Forci- 
ble Ent^  and  Detainer;  Fraud ;  Highways, 
«=>192-214:   Innkeepers,  Libel  and 

Slander;  Master  and  Servant,  ^spS&^17; 
Municipal  Corporations,  ^706-821;  Netrli- 

Jence;  Pdsons,  4=s96;  Railroads.  4»27S- 
84;  Trover  and  Conversion. 

TOWNS. 

See  Counties;  Municipal  Gorporationi. 


TRADE  FIXTURES. 

See  Elxtnres.  «=9l6. 

TRADE  SECRETS. 

See  InJnnctioD,  <8=>56. 

TRANSCRIPTS. 

See  Appeal  and  Error,  «s»596-628,  618. 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Error,  «a>837-48B;  Courts, 
«»489;  JostieeB  ta  the  Peace,  «sb:uM,  1S9. 

TRAVELING  SALESMAN. 

See  Innkeepers,  ^=»11. 

TREES. 

See  Logs  and  Logfing. 

TRESPASS. 

See  Animals,  e=>d4. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment, 

TRIAL. 

See  Continuance;  Costs;  Criminal  Law,  4s» 

622-829;  Jury;  New  Trial;  Stipulations; 
Venue. 

For  trial  ot  particular  actltms  or  proceedings, 

also  the  various  spedfie  topics. 
For  review  of  mlinga  at  trial,  see  Appeal  and 

Error. 

I.  NOTICE  OF  TRIAL  AND  PRELEUJ- 
NAItY  PROCEEDINGS. 

9=>i  (Or.)  Where  coQ^)laint  alleged  Joint  lia- 
bility of  all  defendants,  court  may  proceed  as 
to  those  who  have  answered  without  first  en- 
tering default  and  judgment  against  others  who 
bad  been  served  but  did  not  appear.— Hewey  v. 
Andrews,  161  F.  108. 

«s»6(l)  (CaLApp.)  Code  Civ.  Proc.  {  6M,  re- 
quiring five  days'  notice  of  trial,  has  no  m^pU- 
cation  to  a  case  where  defendant  was  preaent  by 
counsel  when  called  for  trial,  and  where  be 
made  no  legal  showing  that  notice,  although 
not  formal,  was  insufficient  and  answer  was 
frivolous,  it  was  not  error  to  proceed  wiUi  trial. 
—Handy  v.  Handy,  161  P.  21. 

m.  COURSE  AND  CONDUCT  OF 
TRIAL  IN  GENERAX.. 

€=329(2)  (Mont.)  A  remark  by  the  judge  io 
ruling  on  questions  assuming  a  state  ot  facts 
that  such  was  not  the  testimony  was  not  im- 
proper as  a  comment  on  the  evidence. — Bea  v. 
Alfalfa  Products  Co.,  161  P.  708. 

IV.  RECEPTION  OF  EVIDENCE. 

(B)  OvdOT   of    Proof,    Rcliiiital*    ud  Re- 
opening CeNe. 

9=362(1)  (Mont.)  Where  defendant  offered  no 
evidence  in  support  of  an  alleged  defense,  the 
exclusion  of  testimony  offered  to  rebut  such 
defense  was  not  error.— Bea  t.  Alfalfa  Prod- 
ucts Co.,  161  P.  70S. 

TI.  TAXING  CASE  OR  QUESTION 
FROM  JURY. 

(A)  4BMtloaa  of  Ii«w  or  of  r«ot  In  Un- 

eral. 

ig=>139(l}  (Kan.)  Where  plaintifTs  petition  was 
supported  by  competent  evidence,  demurrer  to 
the  evidence  was  improperly  sustained.— GargiU 
Commission  Co.  v.  Mowery,  161  P.  634. 
<S=»I39(1)  (Okl.)  Where  there  is  any  evidence 
tending  reasonaoly  to  sustain  the  petition,  ver- 
dict should  not  be  directed,  the  Jury  being  the 
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BoIe  Judres  of  tli«  faoto  aad  InfucitccB  to  be 

drawa  tnerefrom.— Midland  YaDer  R.  Go.  T. 

Rippe,  161  P.  233. 

«c»f40(l)  (Utah)  Whether  testimony  of  certain 
witnesses  is  more  creditable  than  that  of  other 
witnesses  is  solelr  for  the  ju^.— EJphraim  Uill- 
Elevator  Oa  t.  City  of  Ephralm,  161  P. 

(B)  Demarrer  to  B^ldeites. 

«=»I8S  (Okl.)  Where  at  close  of  all  the  evi- 
dence defendant  damurs  to  plaintitC*s  eridencei 
demarrer  will  be  treated  as  motion  to  direct 
verdict  in  defendant's  favor.— Chicbasha  Inr. 
Co.  T.  PhiUips,  161  P.  223. 
<S=»I56(2)  (Okl.)  The  test  on  demarrer  to  evi- 
dence is  that  all  the  facts  which  the  evidence 
tends  to  prove,  and  reasonable  inferences  there- 
from, are  admitted,  and  court  cannot  weigh  con- 
fllctins  evidence,  bat  must  treat  as  withdrawn 
tliat  which  is  most  favorable  to  demurrant — 
RawUnsa  v.  Ufer,  161  P.  183. 
<^  1 56(2)  (Okl.)  It  is  only  where  the  evidence 
and  all  toe  Inferences  therefrom  are  insufficient 
to  support  a  verdict  for  plaintiff  that  demurrer 
thereto  can  properly  be  sastained. — Petroleam 
Iron  Works  Co.  v.  BnUingtoD,  ISl  F.  038. 

«Q  DlamlasK]  or  If*M«t** 

^=>I84  (Wash.)  A  defendant  does  not  waive, 
by  moving  for  nonaait  upon  plaintiff's  evidence, 
bis  right  to  have  an  affirmative  defense  and 
claim  for  contrlbation  determined  by  trial. — 
Violette  V.  Inaorance  Co.  of  PennaylvaniL  161 
P.  848. 

«=>I65  (Cal.App.)  A  motion  for  nonsuit  admits 
the  truth  of  plaintifrs  evidence,  and  every  in- 
ference of  fact  that  can  be  legitimately  drawn 
therefrom,  Interpretiox  the  evidence  most  strong- 
ly against  tiie  defendant.^0Des  t.  Biayden,  161 
P.  1000. 

(D)  Dlreetlan  ttf  Verdict. 

«s»l78  (Colo.)  A  motion  for  a  directed  verdict 
admits  the  truth  of  the  evidence.— 0  Pajto. Coun- 
ty Land  &  Fuel  Co.  v.  HoweU,  161  P. 
^=»I78  (Okl.)  On  motion  to  direct  verdict,  qaee- 
tioQ  is  whether,  admitting  all  the  evidence  of 
adverse  party  and  inferences  to  be  drawn  there- 
from, there  is  enoafch  evidence  to  sastain  ver- 
dict in  hia  favor.— Gblckasba  Inv.  Co.  t.  VbH' 
lipa,  161  P.  m 

Vn.  niSTBUCTIONS  TO  JtTBT. 

(A)  ProTlMC*  of  Comrt  nnd  Jury  In  Gen- 
eral. 

4=9l9l(2)  (Or.)  In  action  to  recover  deposits 
from  national  bank,  Instraction  on  estoppel  held 
not  erroneous  as  assuming  that  depositor's  con- 
tention at  trial  as  to  facts  was  true.— Doerstler 
V.  mm  Nat  Bank.  161  P.  386. 
«s>l94(lT)  (CnLApp.)  Statement  in  an  instruc- 
tion,  in  a  railroad  crossing  accident  case,  that 
there  was  no  sound  of  an  engine,  bell,  or  whis- 
tle, as  to  which  the  evidence  was  in  conflict,  was 
an  invasion  of  the  province  of  the  jury, — ^Thomp- 
son V.  Southern  Pac.  Co.,  161  P.  21. 

(O)  Form,  Reqnlaltea,  and  SnllleleBeir. 

4=9228(1)  (Or.)  Instruction  submitting  issue  to 
jury  need  not  follow  testimony  of  witneases  if 
it  accurately  presents  situation.- Doerstler  v. 
First  Nat.  Bank.  161  P.  388. 
«s»237(3)  (Or.)  Under  L.  O.  L.  §S  688,  868, 
Bubd.  5,  in  an  action  for  damages  from  nre  al- 
leged to  have  been  caused  by  defendant's  loco- 
motive, an  instruction  that  law  doea  not  require 
absolute  proof  and  is  aatisfled  when  a  jary  of 
unprejndiced  minds,  believe  tratb  of  claim 
and  that  it  is  incumbent  upon  plaintiif  to  prove 
same  by  a  preposclerance  of  competent  evidence, 
held  proper. — Mt.  Kmily  Timber  Co.  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  161  P.  398. 


«s>243  (Okl)  An  Instraction  that  all  peracms 
engaged  in  tne  same  work  are  f^ow  servants, 
though  one  may  be  a  foreman,  and  an  instruc- 
tion that  where  a  man  has  power  to  control 
men,  whether  called  a  superintendent  or  fore- 
man, for  whose  negligence  the  master  is  liable, 
are  erroneoas  tor  InconsbtenCT^Petroleom 
Iron  Works  Co.  r.  Bollington,  l€i  P.  688. 

®=>244(6)  (Cal.)  In  action  for  death,  instruc- 
tions did  not  unduly  emphasize  matter  of  dam- 
ages because  seven  mentioned  that  sohJect— 
Bergen  v.  Tolare  Covnty  Power  Co.,  161  P.  269. 

(D)  Avplloabllitr  to  Pleadlnva  mmA  BtI-> 
denee. 

9=>250  (Okl.)  Requested  instractions,  predicat- 
ed upon  only  a  part  of  the  pleadings  and  evi- 
dence, held  properly  refused.— Midland  Valley 
R.  Co.  V.  Rippe,  161  P.  238. 
«B»2SI(2)  (Or.)  In  action  by  depositor  in  na- 
tional  baiA  for  deposits,  where  contention  of 
bank  was  that  depositor  authorized  president  as 
an  individual  to  make  loans  out  of  nis  deposits, 
and  that  depositor  was  estopped,  held,  that  In- 
struction on  authority  of  national  banks  was  not 
necessary.— Doeratler  t.  First  Nat  Bank,  101 
P.  S86. 

®=>28lf9)  (Okl.)  In  artion  for  breach  of  con- 
tract 01  employment  failure  to  instruct  as  to 
reduction  of  damages  by  other  employment  as  to 
whidi  there  was  no  issue  held  not  error.— Sharp- 
less  Sep«rator  Co.  v.  Gray,  161  P.  1074. 

<g=>252(l)  (MoDt)  The  refosal  of  regueats 

Sredicated  on  mistakes  of  facts  Is  not  error. — 
:ea  V.  Alfalfa  Products  Co.,  161  P.  708. 

<9=^252(1)  (OkL)  It  is  not  error  to  refuse  In- 
structSons  which,  though  abstractly  correct, 
are  not  applicable  to  the  tacts.— Fowlor'  v. 
Fowler,  161  P.  227. 

«=s>292(8)  (Kan.)  Refusal  to  instruct,  on  a 
ffround  of  contributory  negligence  not  pleaded 
and  only  Incidentally  broucht  out  on  cross-ex- 
amination of  plaiutlff,  JuM  not  error.— Kdl  v. 
Evans.  161  P.  639. 

<^252(20)  (Cal)  Where  there  was  evidence 
that  decedent  luid  suffered  other  Injury  two 
months  before  his  death,  but  physician  who 
treated  him  at  the  time  described  him  as  a 
"strong,  hearty  man"  when  the  accident  oceni^ 
red,  tnatmetian  relating  to  use  of  expeetaucy 
tablet  was  not  Inapplicable  becauae  relatlnK  to 
mod  phraical  oondltlon^Berim  t.  Tolare 
County  Power  Oo^  161  P.  269. 

(H)  Reqnests  or  Prarem. 

«=9260(1)  (Okl.)  Refosal  of  requests  covered  by 
instractions  given  is  not  error.— Ohldcai^  Inv. 
Co.  V.  PhiUips,  161  P.  223. 
«39260(1)  (Okl.)  It  is  not  error  to  refuse  In- 
structions fairly  covered  by  the  general  charge. 
—Fowler  v.  Fowler,  161  P.  227. 

«=s»260(l)  (Wash.)  Refusal  of  requested  instrue- 
tions  substantially  covered  by  those  already  giv- 
en is  not  error,  tiioi^h  the  wording  be  not  ex- 
actly the  same. — Gllsoa  v.  Washington  Water 
Power  Co..  161  P.  352. 

4=3260(1)  (Wash.)  Refusal  to  give  requested  in- 
structions which  are  a  speciac  elaboration  of 
instructions  already  given  in  a  more  general 
way  is  not  erroneous.— Smith  v,  Harrington, 
161  P.  465. 

^260(2)  (CaLApp.)  Where  the  charges  given 
covered  the  issues  correctly,  additional  chanes 
are  properly  refused.— CatOn  t.  Union  Oil  Co. 
of  California,  161  P.  2Q. 
4=»260<6)  (Or.)  In  action  tor  damages  for  de* 
fondant's  mlsr»}re8entation  of  his  authority  to 
employ  plaintifTs  assignor  as  broker  for  an  own- 
er, there  was  no  error  in  refusing  to  give  de- 
fendant's requested  instruction,  omitting  the 
matter  of  a  renewed  or  snbsequent  employment, 
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where  its  snbstanee  was  emhroced  in  inatruc- 
tion  given. — Sorenson      Kriba,  161  P.  405. 

4=9261  (Or.)  No  error  is  committed  in  deoyios 
a  requested  instructioa  which  does  DOt  correctly 
annoance  the  law  ap^icable  to  the  case,  though 
such  request  may  caU  the  court's  attention  to  a 
particular  matter  not  covered  by  the  general 
charge.— Sorenson  v.  Kribs,  161  P.  405. 

^»267(3)  (Mont.)  In  an  action  for  brea<di  U  a 
contract  to  feed  sheep  where  plaintiff  alleged  de- 
iendant's  delay  in  coostructinir  owrrals,  the  sub- 
stitution of  the  word  "reasonable"  for  the  words 
"reasonably  short"  in  a  requested  chsjjie  with 
reference  to  the  time  for  auch  construction  was 
not  error.— Rea  v.  Alfalfa  Products  Co,  161 
P.  708. 

(Gl  CouMtrncfloii  MnA  Op«r*tlOB. 

4^395(4)  (Mont)  In  an  action  for  bicaeh  of 

a  contract  to  feed  sheep,  where  the  iostructionn 
as  a  whole  charged  that  defendants  were  under 
no  duty  to  continue  after  plaintiffs  breached  the 
contract  by  an  unjustifiable  failure  to  pa;  a 
previous  biU,  the  improper  use  of  the  word 
''cancellation"  in  an  instruction  on  Butk  matter 
cannot  be  complained  of.— Eea  v.  Alfalfa  Prod- 
ucts Co.,  161  P.  708. 

«=3>29«(8)  (Or.)  In  an  action  for  damaces  (or 
fire  alleged  to  have  been  set  by  defendaot's  locor 
motive,  mstmction  complained  of,  with  another 
given  Instruction,  held  to  put  qucstioa  of  care 
required  of  defendant  fairly  befoce  Mt. 
Emily  Timber  Co.  v.  Or^on-Wasbingftn  R.  & 
Nav.  Co.,  161  P.  398. 

«s=»296(4,6)  (Wash.)  In  action  for  personal 
Injury  on  county  road,  inetruction  as  to  plain- 
tiff's negligence,  if  erroneous  as  not  requiring 
that  it  should  have  contributed  to  his  injury  or 
have  been  thq  proximate  cause  thereof,  was 
not  erroneous  where,  with  other  instructions, 
it  constituted  a  fair  exposition  of  the  law  of 
contributory  negUgencc—Matson  t.  Pierce 
County,  161  P.  846. 

4a»286(9)  ^aih.)  An  InstructioD  that  carrier 
owed  the  Uffhest  degree  of  care  to  passengers 
entering  or  leaving  cars  was  not  prejudicial  as 
assuming  that  the  injured  party  was  already  a 
passenger  when  he  was  injured  In  attempting  to 
board  a  street  car,  where  further  inateactions 
permitted  recovery  only  should  the  jury  find 
that  the  injured  party  was  actually  entering  the 
car  and  had  become  a  paesenger. — Gilson  v. 
Washington  Water  Power  Co.,  161  P.  362. 

Z.  TBJAXf  BT  OOUBT, 

(B)  nndlmsM  9t  Paot  mnA  OannlMloiu 
of  Law. 

«s»388(2)  (Wash.)  Where,  In  condemnation 
suit  by  aty,  the  owner  of  the  property  and  the 

city  stipulated  to  submit  to  the  court  the  ques- 
tion whether  the  city  already  had  title  by  pre- 
scription to  the  property,  no  findings  of  fact  or 
conc1uBi<His  of  law  were  necessary;  the  action 
having  by  such  stipulation  become  one  in  equity. 
—City  of  Olympia  v.  Lemon,  161  P.  363. 

388^2)  (Wash.)  Findings  of  fact  and  conclu- 
sions or  law  need  not  be  stored  by  the  trial 
court  in  a  suit  in  eqult?. — Dunlap  T.  Seattle 
Nat.  Bank,  161  P.  364. 

4=»397(1)  (Cal.App.)  In  an  action  to  recover  for 

Eersonal  services,  where  the  court  made  no 
nding  on  an  allegation  in  the  cross-petition  of 
a  claim  for  merchandise  furnished  to  plaintiff, 
being  a  material  issue,  judgment  will  be  revers- 
ed.—Math  v.  Crescent  Hill  Gt^d  Mines  Co.  of 
California,  161  P.  140. 

•»404a)  (Cal.)  Finding  that  aU  the  allega- 
tions of  a  pleading  "are  not  true"  is  not  a 
finding  that  all  of  than  are  untrue  or  that  any 
particular  one  is  untrue.— Auerbach  t.  Healy, 
161  P.  1167i 


TROVER  AND  CONVERSION. 

See  Broken,  «s»35. 

Z.  4.0T8  OOHSTITimNa  CONVEH^ 
SIOM  AND  IJABIUTT 

<S=^4  (Nev.)  Where  a  corporation's  refusal  to 
issue  new  stock  certificates  in  fr^ffiter  denomi- 
nations  for  old  certificates  presuited  by  a  share- 
holder for  that  purpose  is  based  upon  its  wrong- 
ful assertion  of  ownership  of  the  stock,  the  cor- 
poration is  liable  for  conversion.- Bobinsoo 
Mining  Co.  T.  Riepe.  161  P.  304. 

TBWST  PEED$- 

See  Mwtgagee. 

TRUST  FUNDS. 

See  Banks  and  Banktag,  «3»1&4;  Uimleipal 

CorparatioDs,  ^372. 

TRUSTS. 

See  ObaritiH;  limitatloa  of  Aetiana.  «s»174. 

I.  OBEATXOIf,  XXISraXOB,  AMD  TA- 

IJDI77. 
(A)  BxpvMS  Trwrts. 

«=»43(2)  (Utah)  If  a  written  declaration  of 
trust  may  be  varied  by  parol  evidence,  it  should 
be  permitted  only  upon  convincing  proof  that, 
although  in  general  terms,  it  was  intended  for 
pnnKwe  not  mentioned.— Weldi,  DcieeeU  ft  Buck 
T.  Back,  161  P.  465.  , 

TWIUGHT. 

See  Dndenc^  4=»17. 

UNDERTAKINGS. 

See  Attachment.  «=»344. 

UNDISCLOSED  AGENCY. 

See  Frindpal  and  Agent,  «ssl49;. 

UNITED  STATES. 

See  AflsigBmentB,  ^941;  PnbUc  Luida;  Sub- 
rogation, «s»7. 

UNLAWFUL  ASSEMBLY. 

«S92  (Ok1.Cr.App.)  An  information  alleging 
that  three  nam^  persons  did  unlawfully  use 
violence  upon  another  while  then  and  there  a** 
sembled  is  insufficient  to  charge  the  offense  of 
OB  lawful  anembly  as  defined  by  Rev.  Lawa 
1810.  i  2561.-Ca8teel  v.  State.  161  P.  33a 

UNLAWFUL  DETAINER. 

See  Forcible  Qntry  and  Detainer. 

USAGES. 

See  Gustoma  and  Usages. 

USE  AND  OCCUPATION. 

«»rO  (OU.)  Under  Rer.  Laws  1910,  |  2878, 
the  detriment  caused  by  wrongful  occupation  of 
realty  in  cases  not  within  sections  2874,  2880- 
2882,  is  the  valuo  of  the  use  of  the  property, 
not  exceeding  six  years  next  preceding  com- 
mencement of  proceeding  to  enforce  right  of 
damages,  and  the  coet  of  reeoverit^  possesdon. 
— Dreiman  v.  Barrla,  161  P.  761. 

USURY. 

See  Banks  and  Banking,  ^270. 
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I.  mUBIOVS  COITTBAOTS  AXn 

TBANSAOTIOKS. 
OB)  ftlvltt*  aviA  RemcaiM  of  Parties. 

«=»  102(1)  (Okl.)  "Demand"  required  Bev. 
Laws  1910.  §  1005,  for  recovery  of  usurious  in- 
terest should  be  for  entire  amount  whlca  party 
is  entitled  to  recover,  and  not  merely  for  amount 
in  excess  o£  legal  rate.— Bant  oE  Tuttie  v.  Gor- 
don, 161  P.  1081. 

<8=>I02(3)  (Okl.)  Giving  of  new  note  in  renew- 
al of  a  prcvioas  one  la  not  payment  as  contem- 
plated by  Const,  art.  14,  S  3,  relating  to  recov- 
Iry  of  usury  paid.— Bank  of  Tuttle  v.  Gordon, 
161  P.  1081. 

a=>\\7  (Okl.)  To  entitle  plaintiff  to  recover  un- 
der Comp.  St.  U.  S.  1901,  5  5198,  for  usurious 
interest  paid,  it  must  be  sbowa  by  a  preponder- 
ance of  the  evidence  that  the  taking,  receiving, 
or  charging  of  interest  greater  than  allowed  was 
knowingly  done.— First  Nat.  Bank  of  Soper  v. 
Beecher,  161  P.  827. 

.  VACANCY. 

See  Elections,  «=»147;  Insurance,  ^>323. 

VACATION. 

Bee  Appeal  and  Ertor,  igcwlia ;  Judgmeht  «b» 
143;  «ew  Trial,  ♦»>3f65;  Wilta.  «=»TO6. 

VALUE 

See  Evidence,  ^9142;  Jnstlces  of  the  Peace, 
.^174. 

VARIANCE 

See  Pleading,  «=s>394. 

VENDOR  AND  PURCHASER. 

See  Champerty  arrfl  Maintenance,  ®=»7;  Evi- 
dence, <&=)230,  400;  BiecntorB  and  Adminis- 
tntors.  «ebS2S;  Gnat^an  and  Watd,  '<8»42, 
77-loe;  Jtidgraesit,  «»779,  780;  Judicial 
Sales:  Ix)g»  and  Losing,  «=»3;  Mines  and 
Minerals,  «=»54;  iSortgftges,  «b»514-543; 
Sales;  Spedflc  Performance;  Taxation,  es» 
618-769. 

I.  REQVmTBS  AKD  TA&ZDITT  OF 
GOHTBAOT. 

«»22  (Or.)  Where  a  parchaser  tftkca  possesaioli 
of  land  by  an  indicated  bonndary,  his  rigit  to 
the  premises  vests  upcm  the  sdectlon.— ^dnlMir 
V.  Furnas,  161  P.  962. 

(CaI.App.)  Where  cotftract  to  sell  land 
and  deed  were  placed  In  escrow,  that  they  were 
never  delivered  is  fatal  to  purchasers*  claim  of 
Interest  in  the  fend.— Newlftll  Land  &  FartBing 
Co.  V.  Burns.  161  P.  14, 

«s»43(l)  (Okl.)  Where  one  la  induced  by  fe«u| 
to  enter  into  a  contract  for  sale  of  lands,  ana 
after  discovering  the  fraud  and  with  full  knowl- 
edge of  bU  rwhts  executes  the  contract  receiv- 
ing end  retaining  the  consideration,  the  contract 
Is  ratified.-Cash  t.  Thomas,  161  P.  226. 

n.  CONSTRUCTION  ANB  OPBtlA- 
TIOK  OF  X30VTKACV. 

^65(2)  (Cal.)  A  contract  Held  not  for  sale  of 
land  in  gross,  although  after  apecifyin^  the  sec- 
tions and  quarter  sections  to  be  sold  it  recited 
the  description  was  intended  to  apply  to  all  the 
vendor's  lands  "lying  west  of  the  east  bank"  of 
a  tTeek.— Riittp  Oreek  OonsoL  Dredging  Co.  v. 
Olney,  161  P.  260. 

m.  VODIFIOATIOir  OR  RBiCttSStOX 

OF  CONTRACT. 
(B>  RetclsBlon  Vendor. 

®=»97  (Cal.App.)  Deposit  of  deed  in  escrow  nn- 
der  terms  of  contract  rendered  tender  of  deed 


nnnecQsaary  as  condition  precedent  to  forfeitoie 
of  contract  on  failure  o!  puzchaaer  to  pa?.— 
Newhall  Land  &  Farming  Co.  v.  Boras.  161 
P.  14. 

(OaLApp.)  Under  agreement  by  which 
deed  placed  in  escrow  was  to  be  delivered  on  a 
payment  by  defendants  widiin  a  certain  tJm^ 
no  notice  was  required  to  terminate  defendantB 
rights  on  th^r  defoult  la  jmyment.— Newhall 
Land  &  Formii^  Co.  v.  Burns,  161  P.  14. 

®e»H6  (Okl.)  A  parchaser  of  realty,  on  dis- 
covering fraud,  may  rescind  contract,  and  In 
duch  case  sbonld  restore,  or  offer  to  restore, 
eTeryttiinK  of  valtK  reeetved  mder  the  eonfcmct. 
-OroTes  T.  Stouder,  161  P.  239. 

rV.  FfiRFORMANOE   OF  OONTBAOT. 

CA)  Ttile  and  Blctate  of  VetaAttr. 

^=3128  (Okl.)  Vendor  of  a  certain  character  of 
title  to  real^  should  be  prepared  to  convey  an 
estate  snbstantlaBy  conesponding  with  that 
eed  to  be  sold.— QroTes  T.  Stonder,  161  P. 


4sol33  (Okl.)  Where  v^dor  contracted  to  con- 
vey certain  lands  in  fee  and  to  deliver  prefer- 
ence leasee  on  8cho<d  lands,  the  piucbaser  need 
bot  accept  conveyance  of  tiie  land  in  fee  with- 
out the  preftirence  lea86S.-^TOveB  t.  Stonder, 
161  P.  2^. 

(D)  P«7-Ktent  of  Pnrcbaae  HoneT. 

«=9l87  (Cal.App.)  Under  agreement  tor  deliv- 
ery of  deed  in  escrow  ott  payment  by  defendants 
befoK  a  certain  date,  acta  by  defendants,  per- 
mitted by  plaintiff,  not  required  by  the  contract, 
were  not  a  waiv«r  of  default.— Newfeall  Land  ft 
Farming  Co.  v.  Buma,  161  P.  14. 

V.  RldHTS  ANP  MABIMTM  OF 
PAHtlEB. 

(B)  Am  to  Tblml  PersoDS  Mm  Oeaeral. 

«=92I8  (Okl.)  In  cases  of  iniiiry  from  negli- 
gence in  a  permanent  structure,  where  the  ac- 
tual injury  is  not  tibe  obvious  or  neceesary  re- 
sult, a  cause  of  action  arises  at  actual  Injury, 
and  not  at  erection  of  structure,  but  otherwise 
where  the  injarr  is  not  the  obvious  result.- 
Pahlka  v.  GUeago,  R.  L  &  P.  By.  Co.,  161 
P.  644. 

(O  Bo»«  FM«  PwvliMerM. 

(§=9244  (Cal.)  A  finding  that  a  subsequent 
grantee  had  knowledge  of  prior  deeds  of  the 
property  by  her  grantor  was  supported  by  evi- 
dence that  the  attorney  drawing  the  subse- 
quent deeds  questioned  her  grantor  in  her  pres- 
ence, as  to  whether  he  had  straightened  out  the 
former  deeds,  and  the  grantor  replied  they  had 
never  been  annulled.— Smith  v.  Smith,  161  P. 
495. 

VU.  REMEDIES  OF  FUROHASER. 
(A)  ReaorerT'   of   Purehnse  Money  Paid. 

«=»334(2)  (Aria.)  One  who  is  induced  to  pur- 
chase land  by  fraud  is  entitled  to  recover  the 
money,  not  only  from  the  persons  to  whom 
it  was  paid,  but  ffom-  others  who  receiTed  it 
and  into  whose  hands  ft  can  be  traced.— Valley 
Bawk  of  PhMix  t.  Joiften,  161  P.  876. 
i©=>337  (Okl.)  Whet^  vendor  cannot  convey  the 
interest  which  he  affreed  to  convey  only  in  part, 
purchaser,  on  rescinding,  is  entitled  to  lien  to 
secure  repayment  of  purchase  money  advanced. 
—Groves  v.  Stonder,  161  P.  2S9. 
(3=>340  (Oal.App.)  Where  contract  to  sell  land 
and  deed  were  placed  in  escrow,  nondelivery  was 
fatal  to  recovery  by  purchaser  of  money  paid 
when  deposited  in  escrow. — Newhall  Land  & 
Fai-ming  Co.  v.  Bums,  161  P.  14. 
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^341(1^)  (Okl.)  lo  action  to  rescind  con- 
tract for  porchaee  of  land  and  to  recover  ad- 
vanced payment  for  failure  of  defendant  to  con- 
vey title,  the  only  neceasary  defendant  la  tbe 
party  against  whom  decree  will  operate.-^OroTea 
v.  Stonder,  161  P.  239. 

«=s>34l(3)  (Ariz.)  In  action  againat  defendant 
banfc  for  recovery  of  price  of  lands  on  ground  of 
fraud,  the  evidence  ehowed  that  bask  received 
no  portion  of  price,  but  that  it  was  paid  to 
others;  held,  that  plaintiff  could  not  recover 
against  bank,  but  only  against  those  who  re- 
ceived the  money.— Valley  Bank  of  Phoenix  v. 
Josten,  IQl  P.  876. 

(B)  Aetloma  (or  Bre»eli  of  Contrnot. 

«s»35l(6)  (Cal.)  It  was  not  error  to  fix  the 
damages  for  partial  failure  of  vendor's  title  at 
a  price  per  acre  based  on  the  sum  actually  paid 
the  vendor  for  all  tbe  land,  although  such  sum 
hicluded  a  sum  claimed  by  vendor  to  have  been 
intended  merely  as  a  "bonus"  for  the  right  to 

Snrchase.— Butte  Creek  Consol,  Dredging  Co.  v. 
ilney,  161  P.  260. 

The  compensation  allowed  for  deficiency  In 
quantity  of  acreage  conveyed  should  be  at  the 
rate  of  tbe  average  price  per  acre  paid  by  tbe 
purdiaser  for  the  whole  tract,  where  no  differ- 
ence ii  shown  in  the  value  of  the  land. — Id. 

VENUE. 

Sue  Criminal  Law,  <^112 ;  Mandamus,  «s»44. 

I.  NATURE  OB  SUBJECT  OF  AOTIOK. 

«s>5(l)  (Cai)  Notwithstandinc  Const  art  6. 
S  5,  providing  that  acti<m8  involving  land  iball 
be  brought  in  the  county  where  the  land  is  sit- 
uated, corporation  dissolution  proceedings,  al- 
though involving  sale  the  real  proper^  of 
the  corporation,  may  be  brought  in  another 
cotmtr  than  that  in  which  the  real  property  of 
tbe  corporation  lies.— Rossi  v.  Caire,  IM  P. 
1161. 

VERDICT. 

See  Appeal  and  Erroiv  «s»264,  1001-lOOfi, 
1070;  Criminal  Law,  «=9ll69;  False  Pre- 
tenses, ^9D8. 

VESTED  RIGHTS. 

See  Onutitutional  Iaw.  «=>102. 

VIEWERS. 

See  Drains,  «»82. 

VIRTUE 

See  Marriageu  i 

VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant.  «3»69-84. 

WAIVER. 

See  Action,  €=:>63;  Appeal  and  Brror,  ^s>644; 
Bills  and  Notes,  «=»422 ;  Contracts,  «s»305; 
Courts,  ^37;  Eminent  Domain.  «=>79»  80, 
254;  Executors  and  Administrators,  «=»185; 
Infants,  €=>8d;  Master  and  Servant,  ^=> 
896;  Pleading,  «s>402-428;  Vendor  and 
Pozchaser,  «=>187. 

WARDS. 

See  Gnardian  and  Ward. 

WAREHOUSEMEN. 

^24m  (Colo.)  Under  Lavs  1011,  p.  6Sd,  | 
21  (Hms*  Ann.  St  1912,  |  7783),  as  to  ware- 
honseman's  IlaUUtr,  a  warehooseman  was  not 


liable  for  loss  to  stored  goods  from  unprecedent- 
ed flood  where  he  made  every  reasonable  effort 
to  save  them  after  notice  of  the  danger.— Bene- 
dict Warehouse  &  Xransfer  Co.  v.  McKaniuni 
Piano  Co.,  161  P.  145. 

Where  a  cloudburat  and  Hood  could  not  rea- 
sonably have  been  anticipated,  failure  of  a 
warehouseman  to  take  steps  to  prevent  injury 
therefrom  to  stored  goods  was  not  negligee. 

®=934(9)  (Colo.)  In  action  against  warehouse- 
man for  injury  to  goods,  reasonable  diligence 
and  care  by  him  is  for  tbe  jury,  where  there  Is 
evidence  thereof.— Benedict  Warehouse  &  Tnns- 
fer  Co.  T.  McKannon  Piano  Co.,  iM  F.  145, 

WARNING. 

See  Master  and  Servant  «=»U0,  IBT.  ' 

WARRANT. 

See  Arrest,  ^>63;   Monieiyal  GorporattcMis, 
4s»00&  . 

WATERS  AND  WATER  COURSES. 


See  Action,  ^^953;  Boundari 
nent  Domain,  «s»171.  191, 
«=>580;  Navigable  Waters. 


«=»14:  Bmi- 
Joopnent 


X.  A7PBOPBIATZOK  OF  BIOStTB  IB 
PUBLIC  IiANDS. 

(g»26  (Wash.)  Under  federal  statute  (U.  S. 
Oomp.  St  1918,  I  4647),  before  there  can  be 
any  tifle  to  a  right  of  way  for  irrigation  ditch 
across  open  and  unappropriated  public  land,  a 
definite  Quantity  of  water  must  nave  been  ap- 
pt^priated.— Wendler  v.  Woodward.  161  P.  1043. 

Tbat  land  where  water  was  appropriated  was 
vacant  and  unoccupied  is  sonw  evidoiGS  that  it 
was  unappropriated. — Id. 

<@=s»33  (Wash.)  When  his  title  is  questioned,  tbe 
burden  of  proof  is  upon  tbe  appropriator  to 
show  that  at  the  time  of  bis  appropriation  the 
land  on  wliicb  the  water  was  amvopriated  was 
vacant  and  unappropriated.^Wendler  t.  Wood- 
ward, 161  P.  104^. 

V.  SUBFAOE  WATEB8. 

^»  126(2)  (Kan.)  In  an  action  for  maintenance 
of  a  dike  accumulating  surface  water  so  as  to 
east  it  in  volume  on  plaintilTs  land,  OTldenco 
held  to  sustain  a  judgment!  in  favor  of  one  of 
the  defendants  ag»lnst  the  plsintUf  and  the 
other  defendant— Johnson  t.  TIumduul  161  P. 
647. 

VX.  APPBOPBIATIOB  AMD  PBB- 
80BIPTIOB. 

^S3f30  (Or.)  While  a  temporary  use  may  be 
made  of  seepage  water  allowed  to  escape  by  ex- 
cessive use  of  water  In  an  irrigation  system,  by 
any  one  who  may  capture  It  no  permanent  right 
can  be  acquired  to  compd  continuance  of  dis* 
charge  or  Io8B.~HiU  T.  American  lAnd  &  Uve 
Stock  Co..  101  P.  403. 

«^I40  (Or.)  Under  Act  Cong,  March  3, 
1877,  the  "Desert  Land  Act,"  a  defendant,  de- 
riving title  from  a  patent  from  United  States 
government,  who  bad  made  no  appropriation  of 
water  for  Irrigation  purposes,  could  not,  by  rea- 
son of  tbe  mere  abuttal  upon  stream  bed.  defeat 
or  diminish  a  prior  appropriation. — Hill  v. 
American  Land  St  Live  Stock  Co.,  161  P.  403. 
4s>l43  (Wash.)  A  lower  riparian  owner  Is  en- 
titled only  to  the  use  of  so  much  of  tbe  waters 
of  a  creek  tor  irrigation  as  he  had  put  to  bene- 
ficial use  liefore  acquisition  of  title  or  claim  it 
right  by  the  upper  riparian  owner.— Edendale 
Land  Oo.  v.  Morgan.  161  P.  360. 

A  lower  riparian  owner  daimii^  right  to  use 
waters  of  a  creek  for  irrigation  Is  at  least  en* 
tltied  to  a  decree  for  one-fifth  of  the  waters 
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where  the  adverse  part?  claimed  011I7  four-fifths. 
—Id. 

Where  the  original  irrisatioQ  ditch  as  con- 
structed in  1896  carried  not  to  exceed  one-half 
the  water  of  a  creek,  and  a  new  ditch  was  con- 
structed in  1904  which  carried  a  greater  volume, 
the  prescriptive  right  in  1912  ran  only  to  the 
amount  of  water  which  could  have  been  earned 
by  the  original  ditcb.r-Id. 

<8=>|45  (Utah)  After  the  dominant  owner  has 

acquired  a  prescriptive  right  to  divert  water  of  a 
stream  by  maiutenaiice  of  a  dam,  he  cannot  fur- 
ther injure  the  servient  esUte  by  increasing  the 
height  of  the  dam  and  the  diversion  of  the  wa- 
ter.—Stephens  Ranch  &  live  Stock  Oo.  v.  Un- 
ion Pac.TR.  Co.,  161  P.  469. 

«=9i52(5)  (Or.)  Under  L.  O.  U  f  898,  in  a  pro- 
ceeding to  determine  riparian  rights  to  water 
for  irrigation,  thing  in  controversy  being  whole 
mobile  flowage  of  stream,  joinder  of  plaiutifE, 
who  claimed  riparian  rights,  held  proper.— HiU 
T.  American  Land  &  Live  Stock  Go.,  161  P. 
403. 

1^152(8)  (Or.)  In  a  proceeding  to  determine 
riparian  rights,  evidence  held  to  rapport  a  find- 
ing that  a  defendant  had  never  nsed  or  appro- 
priated water  for  irrigation  txom  an  abutting 
stream,  except  seepage  water  escaping  from  oth- 
er irrigation  system.— Hill  v.  American  Land  & 
Live  Stock  Co.,  161  P. 

i@=»l52(8)  (Wash.)  Where  the  only  evidence  as 
to  damages  for  diversion  of  water  ot  a  creek  was 
based  on  the  assumption  that  the  plaintiff  was 
entitled  to  all  of  such  waters,  whereas  in  fact 
and  in  law  defendant  was  entitled  to  only  a 
half,  no  verdict  for  damages  could  be  had. — 
Kdendale  Land  Co.  T.  Morgan,  161  P.  360. 

«=>I52(10)  (Utah)  Though  defotdant  by  main- 
tainiog  a  dam  for  30  years  may  have  acquired  a 
prescriptive  right  to  divert  the  flood  waters  of 
the  stream,  he  is  not  entitled  to  a  directed  ver- 
dict in  an  action  by  lower  owners  for  damages 
where  there  is  evidence  tliat  the  original  dam 
was  raised  and  diversion  increased.- Stephens 
Ranch  &  live  Stock  Co.  t.  Union  Pac  B.  Co.. 
161  P.  469. 

®=>f  52(11)  (Colo.)  In  suit  to  change  point  of 
diversion  of  water  from  headgate  ot  ditch  to 
headgate  of  another  ditch  in  the  same  district, 
held,  that  decree  permitting  diversion  should  be 
amendwl  to  permit  diveralon  only  when  petition- 
er shall  request  it  for  aae  on  her  land,  etc.— Ful- 
ton Irrigating  Ditch  Co.  t.  Sanstad,  161  P. 
143. 

«=9 152(11)  (Wash.)  In  action  to  establish  title 
to  200  cubic  inches  of  water  per  second  and  for 
injunction  against  interference  by  defendants, 
where  it  appeared  that  there  were  abont  1.600 
cubic  inches  flowing  across  defendant's  lands  to 

f>lBintifF's ;  de£«idants  would  not  be  enjoined 
rom  interfering  with  the  entire  flow,  but  tie 
injunction  would  be  limited  to  inhibit  inter- 
ference with  200  cubic  inches,  without  interfer- 
ing with  defendants'  beneficial  use  of  the  re- 
mainder.—Wendler  V.  Woodward.  161  P.  1043. 

VH.  OOirVETANOES  AMD  OOK- 
TRACTS. 

«»i54ri)  (Wash.)  Whether  an  easement  for 
irrigation  ditch  is  abandoned  is  a  question  of 
fact  and  intent— Wendler  v.  Woodward,  161  P. 
1048. 

Vm.  AHTIFIOIAL    PONDS,  RESBB- 
VOI&a,  AND  CHANNELS,  DAMS, 
AND  FLOWAOE. 

<t=^17l(l)  (Okl.)  In  suit  for  overflow  of  lands 
caused  by  railn^d  bridge  and  embankments,  a 
congressional  grant  of  franchise  and  right  of 
way  does  not  grant  immunity  from  results  of 
negligence.— Pahlka  v.  Chicago,  B.  I.  &  P.  By. 
Co..  161  P.  644. 


^171(2)  (OkL)  A  railroad  in  constructing  a 
bridge  and  embankments  must  regard  known 
flood  conditions,  thoagh  they  include  extraordi- 
nary flood.— Pahlka  v.  Chicago,  H.  I.  &  P.  Ry. 
Co.,  161  P.  644. 

An  act  of  God,  such  as  unprecedented  rain- 
fall and  flood,  to  excuse  liability,  most  not 
only  be  proximate  cause  of  loss,  but  the  sole 
cause.— Id. 

«3»I79(1)  (Utah)  Complaint  in  action  for  dam- 
ages for  obstruction  by  city  of  creek  waters 
causing  overflow  held  sufficient  to  support  judg- 
ment.—Gphraim  Milling  &  Mevator  Co.  t.  City 
of  Epbraim,  161  P.  1124. 

«»I70(4)  (Okl.)  In  action  for  causing  overflow 
of  land  by  railroad  bridge  and  embankment, 
evidence  held  not  to  sustain  assessment  of  dam- 
ages at  I L— Pahlka  v.  Chicago,  B.  I.  &  P.  By. 


161  P.  644. 

IZ.  PUBUO  WATER  SUPPLT. 

(B)  imstttfoa  and  Other  Avrlovltiiral 
Pnrpoaea. 

9=3227  (Cal.)  Failure  of  directors  of  irrigation 
district  to  enter  in  full  in  minutes  a  call  for  a 
special  meeting  In  accordance  with  Bridgford 
Act,  {  14,  is  mere  irregnlarll?,  and  failure  of 
property  owners  to  sue  on  such  ground  within 
the  30  days  prescribed  by  section  69  operates  as 
a  waiver.— Imperial  Land  Co.  v.  Imperial  Irr. 
Dist.,  161  P.  113. 

Under  Bridgford  Act,  {  14,  It  Is  sufficient, 
all  members  joining,  that  there  was  recorded  in 
minutes  of  board  an  order  for  special  meeting  to 
fix  rate  of  yearly  assessment  of  an  irrigation  dis- 
trict.—Id. 

Under  Bridgford  Act,  {  14.  it  is  sufficient 
that  order  for  special  meeting  of  directors  of 
irrigation  district  be  entered  in  minutes  of 
meeting  held  pursuant  to  the  order.— Id. 
^231  (Cal.)  Under  Bridgford  Act  H  OS,  68, 
and  72,  property  owner  cannot,  unless  he  sues 
within  30  days,  attack  assessment  by  irrigation 
district,  because  of  defects  in  assessment  pro- 
ceedings, etc.,  and  noncompliance  with  require- 
ments which  the  Legislature  need  not  have  im- 
posed.— Imperial  Land  Co.  t.  Imperial  Irr.  Dist., 
101  P.  113. 

Under  Bridgford  Act,  fi  59,  as  amended  In 
1911  (St  1911.  p.  1111)  directors  of  irrigation 
district  have  junsdiction  to  levy  special  ossess- 
mcnt,  and  though  power  was  irregularly  exer- 
cised, objections  were  waived  under  section  69, 
where  property  owners  did  not  sue  within  30 
days  allowed. — Id. 

Where  assessments  levied  by  IrrigaUon  district 
were  valid,  property  owners,  objecting  to  mode 
of  enforcement  who  did  not  offer  to  pay  amounts 
legally  due,  have  no  staatUng  in  equitj'.— Id. 

Where  under  Bridgford  Act  S  09,  irregulari- 
ties in  assessment  by  directors  of  irrigation 
district  were  waived,  evidence  of  such  irregular- 
ities was  properly  excluded  in  suit  to  enjoin 
assessment  as  invalid.— Id. 

In  suit  to  enjoin  assessments  of  irrigation 
district  for  lack  of  proper  description  of  plain- 
tiffs* property,  exclusion  of  questions  as  to  as- 
sessment book  coold  not,  for  the  flrst  time,  be 
complained  of  on  appeal,  on  theory  plaintiffs 
were  precluded  from  showing  the  insufficiency  of 
the  descriptions.— Id. 

•S=»23l  (Cal.)  Under  Bridgford  Act,  S  35,  it  Is 
sufficient  that  an  assessmont  book  of  an  irriga- 
tion district  contain  a  column  preceded  by  the 
^Uar  mark  in  which  was  entered  values  of 
property  assessed.- Imperial  Land  Co.  v.  Im- 
perial Irr.  DIat,  161  P.  116. 

Assessment  book  of  irrigation  district  need 
not,  under  Bridgford  i^ct  i  38,  show  that 
equalized  values  were  placed  in  columns  and 
added  within  10  days  after  a  meeting  of  di- 
rectors, but  such  fact  may  be  establubed  by 
parol.— Id. 

Where  i«s<Aution  of  directors  of  drainage  dia- 
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trict  recited  that  it  wai  neceesai?  that  $28,835 
be  raised  by  special  assessment,  property  owners 
could  not  complain  that  board  did  not  determine 
that  amount  specified  was  sum  required  to  be 
raised  by  special  assessment.— Id. 

Where,  notwithstaodinf;  sufficient  petition  nn- 
der  Bridftford  Act,  }  59,  as  amended  by  St. 
1911,  c.  1111,  board  of  directors  proceed  to  col- 
lect assessment  without  election,  proper^  own- 
ers may  maintain  actioti  to  restrain  enfoxcement 
of  assessment— Id. 

«=»23l  (Oal.App.)  Under  St.  1897,  p.  271,  5  48, 
plaintltf,  claiming  under  sale  oC  land  for  taxes 
by  Irrigation  district,  who  supported  claim  of 
ownership  by  proof  of  tax  deed  to  property 
which  contained  all  matter  recited  in  certificate 
of  sale,  being  duly  acknowledged,  made  prima 
facie  case,  devolvinfr  burden  on  defendant  to 
establidi  her  title.— Corson  v.  Crocker,  161  P. 
287. 

In  snit  to  quiet  title  by  one  claiming  under 
tax  sale  by  irrigation  district,  to  satisfy  her  bur- 
den and  establish  her  title,  it  was  requisite  that 
defendant  show  some  detect  in  assessment  or 
other  proceedings  leading  up  to  sale,  and,  final- 
ly, to  execution  of  tax  deed  to  purchaser  at  sale, 
fatal  to  legality  of  sale  or  deed. — Id. 

Under  St.  1897,  p.  254,  authorizing  organiza- 
tion of  irrigation  district,  whether  act  of  board 
of  directors  of  district  fn  levying  assessment  is 
done  by  mere  motion  or  in  form  of  resolution,  is 
immaterial  so  long  as  sections  34  and  39,  reguir- 
in^  the  keeping  of  records,  are  complied  with. 

Under  St.  1897,  p.  254,  authorizing  organiza- 
tion of  irrigation  districts,  it  was  no  objection 
to  validity  of  a  sale  of  land  for  nonpayment  of 
taxes  levied  by  a  district  that  the  aaseasment 
roll  and  delinquent  list  were  not  certified  by  any 
person  or  officer  of  district. — Id. 

Under  St.  1897,  p.  254,  authorizing  organiza- 
tion of  irrigation  districts,  and  section  35,  where 
land  in  city  of  Modesto  sold  for  irrigation  dis- 
trict taxes  was  listed  and  described  in  assess* 
ment  book,  as  well  as  delinquency  assessment 
book,  under  heading  "Description  of  Property," 
"Modesto,  Bl'k  123,  lots  1  to  5,  inclusive,"  the 
property  was  properiy  Hsted.— Id. 

In  suit  to  quiet  title  by  plaintitf  daiming  un- 
der tax  deed  from  an  irrigation  district,  finding 
of  court  that  delinquency  notice  was  published 
as  required  by  St.  1897.  p.  268,  {  4X,  %«ld  sup- 
ported by  the  evidence.— Id, 

Under  St.  1897,  p.  270,  S  45,  where  sale  of 
land  for  nonpayment  of  irrigation  district's  as- 
sessment was  made  February  20,  1906,  tiie  col- 
lector's certificate  of  sale,  dated  March  3d,  was 
not  void  because  not  dated  on  day  of  sale.— Id. 

Land  sold  by  Irrigation  district  for  nonpay- 
ment of  assessment  held  not  sold  for  less  than 
total  amount  actually  due  on  account  of  penciled 
computations  of  aMessor  In  assessment  book 
totaling  more  than  the  amouot  for  which  the 
property  was  sold.— Id. 

«=»257(1)  (Idaho)  Contract  between  aettlo-  and 
irrigation  company  construed,  and  held  to  give 
no  right  to  withhold  water  for  default  in  priuci- 

?al  and  interest  on  water  contract. — Adams  v. 
'win  Falls-Oakley  Land  &  Water  Ca,  161  P. 
322. 

Despite  contract  between  settler  and  irriga- 
tion company,  held  that  under  Rev.  Codes,  | 
3240,  water  for  irrigation  could  not  be  dented 
where  regular  charges  were  paid,  notwithstand- 
ing nonpayment  of  mstallments  Tor  cost  of  c<m< 
structinc  irrigation  project.- Id. 

In  view  of  fact  that  failure  to  furnish  settler 
with  water  for  irrigation  might  prevent  him 
from  making  proof  which  would  entitle  him  to 
deed,  held,  that  irrigation  company  ori^Qized 
under  Carey  Act  could  not  on  grounds  of  public 
policy  refuse  to  furnish  settler  with  water  be- 
cause of  nonpayment  of  installments  on  con- 
structing project.— Id. 

®=»258  (Idaho)  Bemedy  of  foreclosure  given  un- 
der Bev.  Codta,  %  1629,  to  gifc  eOact  to  Uetm 


reserved  under  Act  Oong.  June  11,  1896.  and 

Rev.  Codes,  fi  32S8,  and  is  exclusive.— Adams  v. 
Twin  Falla-Oakley  Land  &  Water  C!o.,  161  P. 
322. 

Under  Act  Cong.  June  11,  1896.  and  Rev. 
Codes,  §  8288.  first  liens  for  construction  of 
Irrigation  works  are  created  on  land  and  water 
right  to  iusore  return  of  initial  cost,  and  sucb 
lien  may,  under  Rev.  (Todes,  g  1629,  be  foreclos- 
ed on  default  of  settler  in  payment  of  iostaU- 
menta  of  principal  and  interest.— Id. 

Where  payment  of  irrigation  charge  becomes 
a  first  lien  on  the  land  for  which  the  water  is 
used,  independent  of  lien  fixed  by  contract  for 
initial  construction  of  irrigation  works,  and  if 
land  belongs  to  state  or  federal  government, 
charges  become  a  lien  on  the  crops  grown  there- 
on.— Id. 

<S=»262  (Idaho)  Under  Sess.  Laws  1915.  c.  42, 
S  9,  declaring  that  lands  are  responsible  for 
damages  to  lower  lands  from  seepage  and  satura- 
tion by  irrigatldn  water,  the  word  "responsible" 
may  be  construed  to  mean  physical  responfibil' 
ity,  whether  the  landowner  be  legally  liable  for 
damages  or  not— In  re  Drainage  ZMaL  L  <tf 
OanyoB  County,  161  P.  316. 

WAYS. 

See  BBBOHBti. 

WJDOWS. 

See  Ezecntwrs  and  Admin^strator^  «s»186. 194. 

WILLS. 

See  Appeal  and  Error,  €=»337,  419 ;  Charities; 
Descent  and  Distribution;  Executors  and  Ad- 
ministmtara. 

IV.  BEQVtSITES  AND  VAUDDITT. 

(O)  BxMtatlon. 

<8»lfl(4)  (Nev.)  Under  St  1915,  &  35,  the 
signature  to  a  will  by  another  aiding  or  steady- 
ing the  testator's  hand  at  his  request  was  valid, 
if  the  testator  nossessed  testamentary  capacity, 
was  not  unduly  influenced,  and  realized  the 
effect  of  the  provisions  of  the  will  he  was  dgn- 
ing.— In  re  Gordon's  Estate,  161  P.  717. 

T.  PBOBATB.  BBTABimnCBirB. 
AKB  AHA  VUttEHT. 

ati  Bvldeiitte. 

«as>302(S)  (Nev.)  Evidence  held  to  sustain  find- 
ing that,  when  testafcar's  aided  signature  was 
made,  be  did  not  know  that  instrument  contain- 
ed provisions  as  to  the  distribution  of  his  es- 
tate wliich  he  had  formeriy  ordered  the  drafts- 
man to  prepan.— In  n  Gordon's  Estate,  lAl  P. 
717. 

in.  CONSTBirOTXOH. 
(A)  CtoMnd  Bwlw. 

«=»44l  (Ner.)  Although  intention  of  testator 
must  appear  from  wilT  although  not  necessarily 
articulated  in  formal  language,  court  may  take 
into  consideration  subject-matter,  chief  aim  of 
testator,  and  all  surrouodinK  circumstaacea. — 
In  re  Hartnng's  Estate,  161  P.  716. 

(B)  nmtmxm  of  Betetea  ud  Intensto  Oi«* 
nted. 

«=»597fl)  (CftL)  In  view  of  Code  Civ.  Proc.  H 
1465-1468,  as  to  setting  aside  property,  etc.,  a 
will  reading,  *To  my  •  •  ♦  wife  •  •  • 
I  bequeath  and  devise"  a  certain  aunt,  and  con- 
tinuing, in  another  sentence,  "This  in  addition 
to"  the  h(»neBtead,  describing  it  "to  which  she 
shall  be  entitled  and  which  I  hereby  request 
the  court  to  set  apart  to  her,"  did  not  devise  to 
the  wife  the  fee  of  the  homestead,  which  was 
deceased's  separate  piopertj.— In  le  Krieg'a  B»- 
tate.  161  P.  257. 
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DfiVlStefiS  AND  XJGOATEE8. 

(A)  Nature  of  Title  and  Rlsbta  In  <a«»- 
eral. 

$=3»722  (Nev.)  Un^cr  statutory  proTudons  and 

Srocedure,  the  title  to  real  estate  vests  in  the 
evisees  at  the  moment  of  the  death  of  the  tes- 
tator, subject  oulj  to  the  possession  of  executor 
or  admtniatrator  tmder  Bev.  Laws,  |  B060,  for 
payment  o£  debts  and  expenses  of  adminlstra* 
tlon.— Wren  t.  Dixon,  161  P.  722. 

(D)  Vl*«tloii. 

^»796  <Kan.)  Where  no  rights  have  Interven- 
ed, probate  court  has  jurisdiction  to  set  aside 
election  of  widow  pursuant  to  Gen.  St.  190Q,  S 
9ijl9,  to  take  nnoer  her  husband's  will  on  a 
showing  that  it  was  made  nnder  misappreben- 
skm,  or  brought.abont  through  fraud  or  mfetake 
or  omission  of  court  to  make  required  explana- 
tion.—In  re  Osborne's  Estate,  161  P.  601. 

Application  by  a  widow  to  set  aside  her 
election  to  take  under  husband's  will,  held  un- 
der evidence,  that  election  waa  made  under  such 
ctrcomstances  as  warranted  vacation. — Id. 

WINDING  UP. 

Se«  OoTpomtioDB,  ^boBIS;  Partnezship, 
244-255. 

WITNESSES. 

See  Appeal  and  Error,  «»971,  994,  1048; 
Criminal  Law,  «»52T,  628,  T42,  748.  737; 
Evidence;  Perjury;  Process,  «=3l20;  Trial, 
*=>140. 

I.  ATTENDANCE.  PBODUOTION  OF 
DOOVMENTS*  AMD  OOM- 
PENSATIOir. 

*=>3f  (Cal-App.)  Under  Pol.  Code,  4307, 
making  expenses  incurred  by  the  district  attor- 
ney county  charges,  and  section  4041,  subd.  12, 
authOTizing  tlie  supervisors  to  allow  county  ac- 
counts, a  claim  for  expert  witness  fees  allowed 
by  the  district  attorney  and  supervisors  is  a 
valid  claim  against  the  county,  although  exceed- 
ing the  witness  fees  prescribed  by  I'ol.  Code,  S 
4300g,  and  Pen.  Code,  i  1329.— Vlcton  t.  Kel- 
sey,  161  P.  1006. 

U.  COMPETENCY. 

(A)  Capacity  and  daallttoatlons  la  Oen- 
eral. 

€=a53{l)  (Idaho)  Under  Act  March  13,  1009 
(Sens.  Laws  1909,  p.  834)  f  1,  either  party  to 
divorce  may  call  the  other  as  witneas.— Boeck  v. 
Boeck,  161  P.  576. 

(O)  Testlnoar  off  mrtles  or  Fersons  In- 
terested, for  or  acalnat  Representa- 
tives. SnrvlTora,  or  Sncceaaors  la  Tl* 
lie  or  Interest  of  PomoBS  Deeeaaed  or 

Incompetent. 

4=9l45  (Wash.)  In  a  proceeding  to  compel  the 
executor  to  inventory  certain  property  as  com- 
munity property,  testimony  of  the  execntor  that 
the  property  was  deceased's  separate  estate  was 
competent  under  Bern.  &  Bat.  Code,  J  1211, 
as  to  testimony  in  matters  relating  to  a  dcce- 
dent;  it  not  being  adverse  to  tiie  estate. — In  re 
Cunningham's  Estate,  161  P.  1193. 
«=»I59(3)  (Wash.)  In  a  proceeding  to  compel 
executor  to  inventory  property  as  community 
property,  testimony  of  the  executor  that  the 
property  was  deceased's  separate  estate  was 
competent  under  Bern.  &  BaL  Code,  |  1211;  it 
not  concerning  transaction  with  or  statement 
to  or  by  drcrdent.— In  re  Cunningham's  Estate, 
161  P.  1193. 

iS=>l59(7)  (Kan.)  Testimony  that  a  decedent 
approved  of  parol  ^Et  of  land  to  defendants 
hfld  incompetent  under  Laws  1911,  c.  229,  g  1, 


relating  to  transactions,  with  persona  deceased. 
— Co^T.  Cook,  16:1  P.  625. 

(D)  Oonadentlal  Relatioaa  and  PrlTllovetl 
Co  nunnnlaatlonii. 

«=>I99(2)  (Cal.)  Where  two  sons  claimed  title 
under  earlier  deeds  by  their  father  to  them, 
which  bad  been  placed  in  escrow  until  the  fa- 
ther's death,  statements  of  an  attorney  employ- 
ed by  their  father  to  draw  a  sobsecjuent  deed 
conveying  the  same  land  to  the  father's  second 
wife,  aa  to  conversation  hod  at  the  time  which 
gave  actual  notice  of  the  prior  deeds  to  the 
second  wife,  were  not  privileged  so  far  as  the 
sons  were  concerned. — Smith  v.  Smith,  161  P. 
495. 

m.  EXAMINATION. 

(A)  Taking  Testimony  in-  General. 

®=»246(5)  (Wash.)  It  is  not  an  abuse  of  the 
trial  court's  discretion  to  recall  a  witness  and 
question  bim  as  to  a  matter  concerning  which  he 
did  not  testify  daring  the  argument  after  the 
court  inquired  of  counsel  why  he  had  not  in- 
terrogated that  witness  relative  to  those  mat- 
ters.—Dunlap  V.  Seattle  Nat.  Bank,  161  P.  364. 
4=s248(2)  (Wyo.)  In  a  prosecution  for  murder 
of  defendant's  father,  where  defendant's  brother 
was  asked  what  his  father  was  doing,  the  answer 
that  he  was  trying  to  get  hold  of  bis  brother's 
throat  was  not  incompetent  as  not  responsive 
to  the  question.— Mortimon  T.  State,  ISI  P. 
7G6. 

(B)  OrosK-Bxamlnatlon  and  Re-Elxamln»* 
tlon. 

«=>268(8)  (Okl.)  Where  attachment  affidavit 
states  grounds  which  are  conceded  to  be- untrue, 
and  afliant  is  witness  for  plaintiflf,  it  is  not  er- 
ror to  permit  cross-exanii  nation  as  to  falsity  of 
statements  in  the  affidavit. — Farmers'  Product 
&  Supply  Co.  V.  Bond,  181  P.  181. 
«=>27e  (Idaho)  Under  Act  March  13,  1909 
(Seas.  Laws  1900,  p.  834),  held  that,  where 
defendant  In  divorce  suit  was  called  by  adverse 
party,  it  was  abuse  of  discretion  to  allow  plain- 
tiff to  cross-examine  him  as  to  matters  about 
which  other  evid^ce  was  readily  available. — 
Boeck  V.  Boeck,  161  P.  576. 

ZV.  OBEDIBIIJTT.  IKPEACE1IENT> 
OONTBADIOTION,  AND  COB- 
BOBOBATION. 
(A)  In  GcnerM. 

®=»33f>/2  (Utah)  A  defendant  cannot  be  cross- 
examined  to  test  his  credibility  as  to  a  judgment 
recovered  against  him  in  another  state  by  one 
claiming  a  contract  similar  to  plalntlff'B. — Spratt 
V.  Panlson,  161  P.  112a 

(B)  Clinraoter  and  Condnet  of  Witness. 

®^338  (Idaho)  The  right  to  impeach  a  witness 
and  the  methods  are  statutory,  and  witness 
cannot,  under  Rev.  Codes,  §  60^,  be  impeached 
in  any  other  manner,  as  by  testimony  as  to 
untruthfulness.— Bopck  v.  Boeck,  161  P.  576. 
(©=•349  (Or.)  Defendant's  witness  Acid  proper- 
ly questioned  on  cross-examination  as  to  a 
purported  conversation  in  which  witness  sdviftcd 
codefendant,  wife  of  deceased,  that  she  and  de- 
fendant would  be  arrested,  separated,  and  each 
misled  into  thinking  other  had  confessed. — State 
V,  Branson,  161  P.  6R0. 

(D)  Inconsistent  fltnlementa  hy  Witness. 

i@=>380(5)  (Kan.)  Where  witnesses  give  testi- 
mony contrary  to  former  testimony  and  incon- 
sistent with  previous  statements,  the  party  call- 
ing them  may  cross-examine  and  cull  attention 
to  former  evidence  and  statements  and  offer 
testimony  impeaching  the  present  testimony.— 
SUte  V.  Terry,  161  P.  905. 
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(B)  OOBtrttdletloii  m.»4t  OorroborAtlon  of 
WltmeBB. 

«B3398@)  (Or.)  Where  defendant's  witneu  on 
croB8-examination  denied  advice  to  codefendant, 
wife  of  deceased,  tending  to  impeach  her,  evi- 
dence la  T(d>uttal  that  such  Btatemento  vera 
made  h«ld  admissible.— State  t.  Branam.  181  P. 
689. 

WORDS  AND  PHRASES. 

"Absolutely  null  and  void."— Kgan  t.  Ingram 
(Okl.)  l«l  P.  225, 

"Action  for  relief  upon  groand  <rf  fraud.'  —Gold- 
en Eagle  Mining  Oo.  v.  Imperator-Qnilp  Go. 
(Wash.)  161  P.  848.  ^  ^  „ 

"Actual  fraud."— rarreU  t.  Davis  (Or.)  161  P. 
94. 

"Adverse  party."— Caruthers  Bldg.  Co.  v.  John- 
son (jCal.)  161  P.  985.       „     „  „ 

"Agreement"— Northweetem  Pac.  K.  Oa  v.  In- 
dustrial Accident  CommiBsi<ni  of  State  of 
California  (Cal.)  161  P.  123.      ,  „ 

"Alimony."- Davis  v.  Davis  (Okl.)  161  P.  190; 
Fowler  v.  Fowler,  Id.  227. 

"Alley."— Bellevue  Gas  &  Oil  Go.  v.  Carr  (OkL) 
161  P.  203. 

"Amount  involved."— Salt  Lake  City-  v.  Lee 
(Utah)  161  P.  926.      ^  „ 

'Apez.'*- Alameda  Mining  Co.  v.  SuoeasB  Mining 
Oo.  (Idaho)  161  P.  862.    ^  . ,         ,  v  ^« 

"Assignment.''— Doncan  T.  OniUet  (ColoO  1« 
P-  299.  „  « 

"At  the  same  rental.**— Rosenbaum  Estate  Co.  v. 
Robert  Dollar  Co.  (Cal.  App.)  161  P.  10. 

"BUI  of  sale."— Sbemwdl  v.  People  (Colo.)  161 
P.  157. 

"Bribery."-Stat»  T.  WUUams  (N.  M.)  161  P. 

334. 

"01aim."-In  re  Cutting  (Cal.)  161  P.  1137: 
McOomas  v.  MtHrtheru  Pac  Sy.  Co.  (Orj 
161  P.  S62. 

"Color  of  title."— Bassett  v.  Cltjr  of  Spokane 

(Wash.)  161  P.  65. 
"Common  carrier."— State  v.  Ferjy  line  Auto 

Bus  Co.  (Wash.)  161  P.  467. 
"OompIetioD  of  building."— Hughes  M|g.  St  Jjauk- 

ber  Co.  V.  Hathaway  (Cal.)  161  P.  1159. 
"Conditionally  privileged  pnblicatioii."— (3«nnan- 

Americanlns.  Co.  v.  1lnntley.(0kL)  191  F. 

815. 

"Contemplation  of  death.'*~Abatract  &  Title 

Guaranty  Co.  v.  State  (Cal.)  101  P.  264. 
"Course  of  employment.  "—Burian  v.  Loa  An- 
geles Cafe  Co.  (CalJ  161  P.  4. 
"Court."- Albera  v.  Board  of  County  Oom'rs 

of  Baaverfaead  County  (Mont)  161  P.  621. 
"Criminal  prosecution."— Salt  Lake  City  v.  Lee 

(Utah)  161  P.  926. 
"Decision."— Id   re   Courthouse   of  Okmulgee 

County  (Okl.)  161  P.  200. 
"Defendant     owner." — Hayes     v.  Waggener 

(Kan.)  161  P.  584. 
"Deliver."— Smith  v.  Smith  (CaL)  161  P.  495, 
"Demand."— Bank  of  Tuttle  T.  Gordon  (OkL) 

161  P.  1081.  „ 
"Diseese."— National    Council    Knights  and 

Ladies  of  Security  T.  Owen  (OkL)  161  P. 

17a  _ 
"Ejuadem  generis."— State  v.  Hemilch  (Wash.) 

161  P.  79. 

"Employe."— Ktrkpatrick  y.  Industrial  Accident 
Commission  of  California  (CaL  App.)  161  P. 

274. 

"Employer."— Klrkpat rick  v.  Industrial  Acci- 
dent Commission  of  California  (Cal.  App.) 
161  P.  274. 

"Engaged  in  interstate  commerce." — Southern 
Fac.  Co.  V.  Industrial  Accident  Gommissiou 
of  State  of  California  (Cal.)  161  P.  1139; 
Id.  1142;  Id.  1143. 

"Estoppel."- Doerstler  v.  First  Nat.  Bank  (Or.) 
161  P.  386. 

"Expended."— School  Dist.  No.  24  of  Marion 
CoJinty  V.  Smifli  (OrJ  161  P.  706. 

"Extreme  cruelty."-~Boeck  v.  Boeck  (Idaho) 
161  P.  076. 


"Fact."— German-American  Ins.  Co.  v.  Hunt- 
ley (Okl.)  161  P.  815. 

'Failure  of  proof.**- E.  B.  Ryan  Oo.  v.  BusseD 
(Mont)  161  P.  307. 

"rorfeiture."— Stenniek  t.  J.  K.  Lumber  Co. 
(Or.)  161  P,  97. 

"Fraud."- Hood  v.  Wood  (OkL)  161  P.  210. 

"From  day  to  day."— White  v.  East  Side  MiU  & 
Lumber  Co.  (Or.)  161  P.  968. 

"Good  health.'*— Natifmal  Council  Knights  and 
Ladies  of  Security  v.  Owen  (OkL)  161  P. 
ITS* 

"Heirs."- Franklin  t.  Fairbanks  (Kan.)  161  P. 

617.   

"Held/'— In  re  TOUisins'  Estate  (Nev.)  161  P. 

"Hiehway."— Northern  Pac.  Hy.  Co.  t.  Hirzel 

(Idaho)  161  P.  854. 
"Horticultural  labor."— Kramer,  t.  Industrial 

Acc  CommiasiOQ  of  State  of  California  (CaL 

App.)  161  P.  278w 
"Husband's  faculties.'*- Fowl«  t.  Fowler  (OkL) 

161  P.  227. 

"Immaterial  vaxlanci"."— B,  B.  Ryan  Co.  t.  Rue- 
sell  (Mont)  161  P.  SOT. 
"Immediate  employer."— Klrkpatrlck  t.  Indus- 
trial Accident  Commission     Califonda  (Cal. 
App.)  161  P.  274. 
"Indep«idenc  omtractor."— Maoghlelle  v.  J.  H. 

Pnee  A  Sons  (Kan.)  161  P.  907. 
"Insolvent"- Dunlap   v.    Seattle   Nat  Bank 


(Wash.)  161  P.  »64. 
•Interest''— National 


  0>ancil    Knights  and 

Ladiea  of  Security  v.  Owen  (OkL)  161  P. 
178. 

"Interest  in  liquor,  stock,  fixtures,  or  eciidp- 

ment."— Rashford  v.  RIdgeSdd  State  Bank 

(Wash.)  161  P.  1196. 
"Interstate  commerce.''— Andrews  v.  Union  Pac. 

R.  Co.  (Kan.)  161  P.  600;  Killea  v.  Great 

Northern  Ry.  (Wadi.)  161  P.  68. 
"Introduce.**— Reynolds  V.  State  (Aris.)  m  P. 

880. 

"Issue  of  fact."— Chivera  v.  Board  of  Oom'rs 
of  Johnston  County  (Okl.)  161  P.  822. 

"Janitor."— Kramer  v.  Indostrial  Acc  Commla- 
aion  Of  SUte  of  California  (OaL  App.)  161 
P.  278. 

"Journal  entry.**— White  v.  East  Side  Mill  & 

Lumber  Co.  (Or.)  161  P.  969. 
"Judgment"— Albers    v.    Board    of  Oounto 

Oom'rs  of  Beav^iead  Ommty  <Mont^  ira 

P.  621. 

"Judicial  act.**— In  re  (Courthouse  of  Okmulgee 
County  (Oki.)  161  P.  200. 

"Judicial  power."— In  re  Courthouse  of  Okmul- 
gee County  (OkL)  161  P.  200. 

"Judicial  sale."— National  Bank  of  Bakersfield 
V.  Williams  (Cal.  App.)  161  P.  504. 

"Jurisdiction,"— Apache  SUte  Bank  r.  V<^ht 
(Okl.)  161  P.  214. 

"JuriadictionaL"— Impraial  Land  Co.  v.  Im- 
perial Irr.  Dist  (CaL)  161  P.  lia 

"Land  belonging  to  state.'*— State  v.  Savldge 
(Wash.)  101  P.  471. 

"Lc«al  voter.'*— Benson  v.  GiUespie  (Colo.)  161 
P.  295. 

"Liability  created  by  statute,"— Preece  v.  Ore- 
gon Short  Une  R.  Oo.  (Utah)  161  P.  40. 

"Line  of  duty," — Burian  v.  Los  Asgeka  Caf£ 
Co.  lOalO  161  P.  4. 

"Liquor."— State  v.  Hemiich  (Wash.)  161  P.  ^ 

"Local  improvements."— In  re  Western  Ave> 
(Wash.)  161  P.  381. 

"Lodes,  veins,  and  ledges." — Alameda  Mining 
Co.  T.  Success  Miuing  Co.  (Idaho)  161  P. 
862. 

Malice."— German-American  Ins.  Co.  v.  Hunt 


ley  (Okl.)  161  P.  815. 
"Malt  li       --  - 


iquor."— State  V.  Hemridi  (Wash.)  161 
P.  79. 

"Material  variance.**— B.  B.  Ryan  Co.  v.  Rus- 
sell (Mont.)  161  P.  307. 

"May."— Canyon  Lumber  Co.  v.  Sexton  (Wash.) 
lei  P.  841, 

"Merchantable."—^  v,  Wichita  Natural  Oas 
Oo.  (Kan.)  161P.  649. 
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"MimiteriaL"— In  re  CoorthooM  of  Okmulgee 

County  (Okl.)  lei  P.  20a 
"Monicipfd  courts." — Ex  parte  Johnson  (Okl. 

Cr.  App.)  161  P.  1097. 
"Murder  in  the  first  degree^"— Parkei  t.  SUte 

(Wyo.)  161  P.  662. 
"Murder  in  the  second  d^ree.**— Parker  T.  State 

(Wyo.)  181  P.  652. 
"Mutual  accounts."— Hills  t.  Gltj  of  HoQuiam 

(Wash.)  161  P.  1049. 
"Necessary  party." — Komalty  t.  Cassidy-South- 

west  Commission  Co.  (Okl.)  161  P.  1061. 
"New  trial."— Chivers  v.  Board  of  CMn'rs  of 

Johnston  County  (OU.)  161  P.  822. 
"NonresidenL"— Flrrt  Nat.   Bank   v.  Coates 

(Okl.)  161  P.  10»5. 
"Obtain."— ShemweU  T.  People  (Cola)  161  P. 

187. 

"Offense."— Ex  parte  Johnson  (OkL  Cr.  App.) 

161  P.  1097. 
"Official  duties.'*— Sexton  v.  Atchison,  T.  &  S. 

P.  Ry.  Cov  (Cal.)  161  P.  748. 
"Osteopathy."— State  v.  Bonham  (Wash.)  161  P. 

377. 

"Out  of  and  in  the  course  of  employment."— 
London  ft  Lancashire  Guarantee  &  Accident 
Co.  of  Canada  v.  industrial  Accident  Com- 
mission of  CaUfomiaJCal.)  161  P.  2. 

"Owner."— Brown  v.  Wright  (Utah)  161  P. 
448;  State  v.  Savidge  (Wash.)  161  P.  471. 

"Passenger."— Missouri,  K.  &  T.  Ry.  Co.  v. 
Lynn  (Okl.)  161  P.  1058. 

"Penal  laws."— Credit  Men's  Adjustment  Co.  t. 
Vickery  (Colo.)  161  P.  297. 

"Penalty.^— Stennlek  t.  J.  K.  Lumber  Co.  (Or.) 
161  P.  97. 

"Permanent."— Pahlka  r.  Chicago,  B.  L  A  P. 

Ry.  Co.  (Okl.)  161  P.  544. 
"Permanent  monument."— Carey  t.  Clark  (Nev.) 

161  P.  713. 

"Personal  proi«rty."— Abercromble  v.  Edwards 
(Okl.)  161  P.  1084. 

"Placed  under  his  care." — ^Abercrombie  v.  Ed- 
wards (Okl.)  161  P.  1084. 

"Police  power."— HerHhy  t.  Donohne  (Mont) 
161  P.  164. 

"Premeditated  malice."— Parker  v.  State  (Wyo.) 
161  P.  552 ;  Cirej  v.  Same,  Id.  556. 

"Premeditation."— Parker  v.  State  (Wyo.)  161 
P.  552. 

"Privileged  communication,'*— German-Ameri- 
can Ins.  Co,     Huntley  (OkL)  161  P.  815. 

"Procpeding."-Gayman  v.  Mullen  (Okl.)  161  P. 
1051. 

"Property."— Shemwell  v.  People  (Colo.).  161  P. 
157 ;  FarreU  t.  DaWs  (Or.)  181  P.  94. 

"Proximate  cause."— Catlin  v.  Union  Oil  Co.  of 
California  (Cal.  Ai  p.J  161  P.  29. 

"Public  domain." — Northern  Pac.  Ry.  Co.  t. 
Hinel  (Idaho)  161  P.  854. 

"Public  lands."— Northern  Pac.  Ry.  Co.  v.  Hint- 
el  (Idaho)  161  P.  864. 

"Public  thoroughfare."— Morris  t.  Blunt  (Utah) 
161  P.  1127. 

"Quasi  judicial." — In  re  Courtbouae  of  Okmul- 
gee dountr  (Okl.)  181  P.  200. 

"Representation."— Hood  v.  Wood  (Okl.)  161  P. 
210. 

"Res  jrcstae."— State  t.  Chesber  (N.  M.)  161  P. 
1108. 

"Responsible."— In  re  Drainage  Dist.  No.  1  of 
Canyon  Ck>uiity  (Idaho)  161  P.  816. 

"Restrict."- State  t.  Stewart  (Hont.)  161  P. 
309. 

"Restriction."— State  T.  Stewart  (Mont.)  161 
P.  309. 

"Riot"— Casteel  v.  State  (Okl.  Cr.  App.)  161  P. 
330 

"Special  beneflta."- In  re  Drainage  Dist  No.  1 
of  Canyon  County  (Idaho)  161  P.  315. 

rrhen  take  effect"— Smith  t.  Smith  (Cal.)  161 
P.  495. 


"To  sell."-Craig  t.  Parsons  (N.  MJ  161  P. 
1117. 

"Transactions  with  deceased." — In  re  Cunning- 
ham's Estate  (Wash.)  161  P.  1193. 

"Travel."— Logan  v.  Empire  District  Electric 
Co.  (Kan.)  161  P.  659. 

"Trespasser."— Levy  v.  Henderson  (CaL  App.) 
161  P.  1004. 

-Tri8l."-HUkboro  Nat  Bank  r.  Garbarlno 
(Or.)  161  P.  708. 

"Twilight."— Preece  v.  Oregon  Short  Line  R. 
Co.  (Utah)  161  P.  40. 

"Unoccupied.  —Covey  v.  National  Union  Fire 
Ins.  Go.  of  PUtsburgh  (CaL  App.)  161  P.  36. 

"Usual  course  of  business."- London  A  Lan- 
cashire Guarantee  &  Accident  Co.  of  London 
V.  Industrial  Accident  Commission  of  Cali- 
fornia (Cal.)  161  P.  2:  La  Grande  Laundry 
Co.  r.  Pillsbury,  Id.  988. 

''Vacant."— Covey  v.  National  Union  Fire  Ins. 
Co.  of  Pittsburgh  {Cal.  App.)  161  P.  36. 

"Vehicle."- Harris  v.  Johnson  (CaL)  161  P. 
1155. 

"Worker."— State  v.  Rossman  (Waah.^  161  P. 
349. 

"Written  transfer."- Brown  T.  Wright  (Utah) 
161  P.  448. 

WORK  AND  LABOR. 

See  Mecbanics'  liens. 

<8=»4(2)  (Cal.App.)  Altbough  to  recover  for  per- 
sonal services  a  complaint  must  show  an  ex- 

Evn  agreement  for  hire,  where  such  agreement 
shown  without  an  agreement  for  compensa- 
tion, an  implied  contract  is  disclosed,  and  re- 
covery most  be  upon  guantnm  meruit — Sowadi 
V.  Emerson,  161  P.  1018. 

The  general  role  is  that  an  agreement  to  pay 
Cor  services  rendered  and  accepted  is  presumed 
unless  parties  are  members  of  same  family  or 
near  relatives. — Id. 

9s>t3  (Cal.App.)  Where  special  services  are 
dissimilar  from  services  to  oe  performed  under 
original  contract  of  employment,  proof  of  fact 
of  performance  of  such  services  with  proof  of 
acceptance  by  master  will  raise  an  implied 
promise  to  pay  reasonable  value  thereof.-— So- 
wash  V.  Emerson,  161  P.  1018. 

Unless  a  contract  to  furnish  board  and  lodg- 
ing expressly  includeH  nursing,  held,  that  prom- 
ise to  pay  extra  oompenaatioD  tor  services  oiF  a 
ounie  will  be  implied. — Id. 
«=»22  (CaLApp.)  In  a  count  in  quantum  meruit 
form  of  common  count  lor  payment  for  services 
in  a  mine,  held  not  necessary  to  idead  that  mine 
had  failed  to  produce  within  a  reasonable  time 
money  to  pay  plaintiff.— Math  v.  Orescent  Hill 
Gold  Mines  Co.  of  CaUfornia,  161  P.  140. 
€=324(2)  (C&l.App.)  In  a  count  on  quantum 
meruit,  the  actual  agreement  of  the  parties  may 
be  shown  without  pleading  it  as  a  defense  to 
plaintiff's  claim  that  defendant  was  indebted  to 
him  for  reasonable  value  of  alleged  services  ren- 
dered defendant — Math  v.  Crescent  Hill  Gold 
Mines  Co.  of  California,  161  P.  140. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  «e»361-417. 

WRITING. 

See  Frauds,  Statute  of,  <8=>103. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  GaiN 
nisbment;  Habeas  Corpus;  Injunction;  Man- 
damus; Process;  Public  Service  Commuslons, 
^s>7;  Replevin. 

Of  error,  see  Appeal  and  Error. 
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